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PREFACE.

In tlie prescut edilion of llic Judicalure Act aud liules thu

Editors liave attempled, thouyli lliuy Icel with onl_, partial

succi'ss, to reduLU the siz'j of the volume. To atiuin this

object, some matter printed in the la«t edition lias lieen

omitted. The princiiial omissions are the foUowinj,':

(1) The Tables sliowinj; wliere tin; former Rules

and Orders had lieen inserted in the Con.solidiited liulc^ .

These are not of mutli practical importance to the pres-

ent generation of practitioners.

(S) The Forms contained in tiic Appendi\ to the

Consolidated Rules. All these have heen insi'ited in

appropriate places in the volume of forms and prece-

dents recently published by tlie editors.

(3) The tnriflf.s of mats and foxis imd disbursements.

Till' pulilishera pnipii.se to inchule tljcse in the copies

hereafter issued of the Editors' Volume of Forms and

I'reci'dents. iiml, on iipplieiition, to furnish tlicni to

those who jilreuiiy luue the vriluine. ii.s a su]»]tlenifnt

tlu']-eto.

(4) Manypassage- in the last cilition of merely

historical interest : such as notes explaining the legisla-

live hisiory of Rule.-.

It has been found necessary, lio\ve\'er, to iidil a x'erv

consideraljle quantity of new matter.



If tho Imok won. to 1« .-tri.lly co.ifiiuvl to -natters of pro-

tclurc ii* Hze ii.ifc'lii l.« t"rtlu-r reducf.!, Imt thU would, as

th.> Ediiors hoiieve. l.e at tlie co,t of utility. In this, -a- in

fo, , ,.,liti"ns, l„.M,l.- tl... ms-^sjlfiiiiiia^itli j.mcticc',

numv otluMs U.V .oll,.ct..l dealin- with tlu' lU'incipleM

o;7wliicli_rclicf i:^ KnH.tcj .-wlm-h. in view of the scarcity

of Cnna.lian text hook^ will iloul.tleis prove in the future, as

it i.a< in ilic past, a great convonienoe to the {.'enural prac-

titioner.

Owing t" the rapidity with which tlie work has hcen passed

through the pross. ^o^^^l'-'-idM,! nlnio>t up to the date of

puhlication will he found cited .

n,,. Ta lk's ipi). xiiit..\x)sh.'wiiiL'tlit' Ki iL'lisli Knh's of

l.SN:i, and Hulls ill f.uc in Nova SiMti.i Uritisli Cohinilna

anil Maniti.lia .
Lv.m'sp"niling with tin- ( )ntai-ii. UuU's. luivo,

as in th.. last I'ditii.n. in-en kimlly prt'par.'il for tlie Kilitorn

by Mr. A. liidl'ord-.loni's. Harristfi--at-law,
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ADDENDA ET COERIGENDA. ^
rage 41—Lin(» 8—After " by-law,'" instead of the remainder of

the paragraph, substitute the following:—And it has

l»-i'ii lit'ld iiii'ier the Afi, as aiuonded by 4 Ed. vii. c.

11, lliat III* iippi'jil li''-*. by b'lUf or otherwise, at thf

insliuirf (jf ;i (it'lt'iiiiaiil. fi-iiin mi orcU-r of a Livi.sioiml

Court res|M'Ctintf a convict ion by a Pnlici' Maiiistrat^'

under an Ontario statute: Rex v. Pivrcv. 5 O. \V. R.

4t>4.

r.t^-Linc 4^l'iniii;i v. Ihurnon \< nnw i.'|)orted 1)0. L. U. 248.

:>7—Add at tlie end of the pace :—Wlicre a paiiy lias mail'-

iiuiuorouH iinsiifces.sful intei'l'n.-iit(iry apiiiiratioiis, thi-

crists of which he has not paid, ln^ may be restfaiinij

from iiiakiiitt any further such applicalion wllh)iit the

lenve of the Court: Kinmiird v. t'icUl. 110 L. T. .Tour.

Sr>; and see (Ircpr v. l.onm. :J7 Cb. D. IfiS ; ."S L. T. llMi.

iHl- T/ine 11. from the font of the page, add to the refiTe!Ui'

to Brntidts v. Dunlnii. " in app-'al. llf) I.. T. Jonr. .'138."

:i^ -In lie' llth liio' fn.Tii tlie foot of rbe jiaye. after "
1

rii. I.-.S.- add: — AV r..„uhi» P. II. Co.. CtmphvV v.

Lntuloii V. II. Co. UK).", 1 Ch. .-.Til.

ILI)—Add at the end of the third puTagrapli:—A judgment on
an issue raided on a sn£ci>slion of fnither breaches, afli'c

judgment in an action on a bond for a penalty: f^mtitt

v. lintm. \\ O, L. I£. 4l27.

i;ir.—Al ihe foot of liie pag.' add : -Tlie ftu-t tluit the decision
might be thought rontr ivcitibl.' di>os irof of itself nnike
the ease " exc*^i>iioinil " wliero The anionnl at stake is

vi'ry small: fll/txhinr v. UriUin, O. T,. It. ~i\?,.

r.ini' 7 from the end— iiisn-nd of the referen.e to Solioi.-,

V. Stratfnnf. read :

2m:-

Line .'JO— Ad.l: -au.t Itiiiii.ft

Corporation, )', O. \V. It. 144.

T. *V22."ine 17—After " iHi L.

. O. W. It. lOS.*

sitofford. ^c, v. n.

. r„n, Aiviil'ut Iv,

idd -/ff/.r/M- r.r.ndkn

"S.

-Between the third .

tract foi- r('-in-inr;t

within M,.* /.*»/' .

19a-. :> K. i:. l»si.

nd fourth paragraphs, add :—A con-
I'f is nor a cjotrail for indemnity

.'!20.

17.--

"it. rjt. SI

monlfln.1.

Line-_'--A.|.l :-
lory negligence

nu'iit uf law U,

Us >urli open t

141.

'7. As lo

//MM/, V I'.tti.V

So a sfatenicnt ibat " rb'-re

on the part of the j)ra

«'i| 1.11 ;i ,>iatc of fads not
obje>tion : lirllt/ \, ]{„

Mo,

re \

tiff.

US coiitribn
' is 8 slai.-

lot

till

't out, and
I', o. w. i:
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HIE JLURATUUF ALT.

HER lIAJf^STY. liv and with tlie advice and cunsent nl'

tli'o I.^'frisiativf Assembly of the Province ui Ontario,

enacts as follows;

—

TIILE.

shoruiiie. 1 This Act uiav 1)6 cite':'

V. c. I-.', s. 1.

The Judicature A-l."

IXTEl.l'KUTATlOX.

2 W'liere tlie words following occur in this Act and in

the Hull's made thereunder, they shall be construed in the

iiumner lierciniifur mentioned unless a contrary intention

appears.

1. "Eules of Court" shall include forms.

2.
" Cause "

shall include any action, suit, or other ori)-'in:il

proceedinj; between a plaintitt' and a defendant.

a. Action'^ shall include suit, and shall mean a civil

proceeding conunenced by writ, or in such other manner as

may be prescribed by Kules of I'ourt.

An inlerpleader matter comes wiLLiu the above deliuitioii at " n.

I lull "
: st'e Hitlc (CI.

-Action" may include a petition: S'X Re Atki«:, ;;»(»(c. 1 L'l"- U.

s'- finiieii V. hindc. 4 Q. B. D. l"'.;; Ke Ui/nevor it /Juffrj/ii (.»»im-

iea W X. 1878, 198; and in EncUmd inelndes proce»dings by orwiii-

ating snmmons; l!r i;„r.Ht. 30 Ch. D. J31 ;
and. '" >>*;™'

'^'-'r''':

ings commencod by notice of motion under «Jle> aJ». ^n, »ou, Joo.

ur by petition under Bute 1102.

4.
" Matter " shall include every proceeding in the Court

not in a cau?e.

5. Plaintiff
" shall include every person asking any relief

(Otherwise than bv wav of counterclaim as a defendant),

at^ainst anv other person bv any form of proceeding, whether

the same be taken hy action, suit, petition, motion, sinii-

inons, or otherwise.

C " Petitioner " shall include every person making any

application to the Court, either by petitinn, motion or suiii-

n;ous. otherwise than as against any defendant.

r •Defendant" shall include every person served with,

anv writ of suunuons or (jrocess. or served with notice of or

entitled to attend any proceeiliiig.

Defendant" docs not include a tliird party served with notice

under ;;«r:;09: l.den v. \V,;,nl.,k: -S Ch. 11. ;B3, ;i31); hut b, an

order mad" un.ler Itule 213 he may be placeil in the same position a« a

,l,.fendant : id™ v. WrarUdlc, SZ, Cii. D. 287.



lNTEUl'Kt;TAT10N.

^. " Party " shall include every person served with notice 8to s.

Hi' or attending any proceeding, although not named on the

;!.
" I'leadinji: " shall include any petition or sunimons,

liiid shall also include the stati'inent in writing of the claim

nr (liMiuinil of any plaintilT, and of the defence uf any defcii-

(l-inr lii'Tflo. iimi of t!ie reply of the ptaintitV to any countrr-

cliiiiii oC a doJ'i'iidant.

.Siiiiimims
'

ill tli« curreapondiug EiigUah scttion 100 iloee not

ni.'iui a writ o£ simuuous ; Murray v. Slepken^toii. 19 Q. B. D. 00.

10, " ditdgiiient " siiall include d*"^r^t' and a decretal order.

11. "Order" shall include rule.

A- 1" il.'" iliiliTcini- liflwoon n jutJy:infiu :iii<l jui order: see i-'j-' /'.

i'hUi-rii. IJ \i. IJ. I>. .'U^; Ue >A'limUz, Ih. TaYJ; On.tl<jtc v. Com. of

hUaiid Hvitnue, 1'5 g. it. 1>. 405.

1'.'. ' Oath *
j^hall include .-ok'inn alUriiiaituu and statutory

ik-rlaratiou.

1'. "Proper ollieer '' shall, unless and until any Kule to

i;,, (niiinirv is made, mean au officer to be ascertained a?

InlioMS

{'I) Where any duty to be discharged uuiler this

.Vet or I'nder Kules of Court is a duty which

has been discharged by any officer, such officer

shall continue to he the proper ollicer to dis-

cliargf tlio same, until otherwise provided bv

Kule. 58 V. c. 1^, s. ;' (l~13a).

i(j) Where any new duty is, under the Kulcs afore-

said, to be discharged, tii^; proper olllcer to

discharge th" same siiall be such othcer as may
id r,anied in the Kules, or in case no officer is

:^ii naiiiod. then such officer as may from time
to time i>j directed to dischar;:e the saiiu'

by the I'residen.t of tlie High Court. 59 V. c.

18, Sched. (1) ; (iO \'. c. ;i, s. :1.

ii.v l>e obser\ed tliat all the foregoius; flt'finitions aiT. with (t*'r-

lif i'xce]itiou of iiiiitibors ;i and 13, uiorely inclusive, ami no;

I ONSTITLTION OF Tin: sii'UK.Mi: coritr (jr

FOU OSTAliiO.

.riiMCVTrKK

S. -
( 1 ) Tlic Su|treine Court of Judicaturv; for On*ar*f> at >

!ire>t'nt existing is hereby continued, and all commissions,'
ruU". nrders and rcLndations granted or made, in, bv, or
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:J (In of Ch.uu.c.y for Onwrio, »-'-\™,»f
.;,;;;;

,„„„ ,,e.. for Untano ,. , . ^upren. .. . ;U^^^^

,l.Js 01. ol'krs tlKToof nnw existing mnl n. force .1,.m

remami,. force until altered or rcscn.M or other..,:

('"terininoJ.
, ,,

e 1 .1.™ tii-n o\-sit'iii'i of Law ami rjii'i. .,

y. ':";"'/;r„:;;;r rz '.i^ t^ .iuS» of „. supreme c„urt ..

°
,

, , T n ('ouncil of i;::ud .May. IHSI. the Master, an- .1-,

V inT of Ihe Ilieh Coun. All the Jmliiea. and their s.io .-

ot all '''.>""'•"""'.„'
,„,„.„1 .MMlBes ar.' mmle eoiopetelit to !..

".IvTrrwhtd or,li,,« llv ir;ith„.-."e,. 1„- ,he Jud.o. of the IILj,

Outrraml the .I„d,e» of the IIi=h .'ottrt are to act. when nee.1.,1.

in the Coiiit of Ap!>enl :
sees. ti. W.

. , ,. .

All ..£ the Judges of the Supreme L'onrt of JudtCture ,ir,-

-

guired to reside in Toronto, or within live .nile, thereof: 00-1,1 Mm

c. 34 (D).

(2) The Surrcnie Cnirt sliall continue to consist of tv,.,

pcrmanetft Division., to l,e cnllcl The Hi,'li Ctmrt of Jus,,,.

for Ontario, and The Court of Ai.peal for Ontario.

(3^ The Hieh Court of Justice for Ontario shtill hereafbr

consiit of four Divisions, to he calletl The King s Bench Dtv,-

=ion The Clmncerv- Division, The Common Pleas Divisi-n

and The Exche.iuer Divisi,:a of the Digl, Court.

(4) The King's Bench Division shall during the rei.ii

„f . n„een be called The Queen's Bench Division, and dur-

ing the reign of a King. The King's Bench Division.

m,. ni.i.ion,. of the Hiirh Court are not themselves Courts. In

(M The persons liercnftor appointed to fill the places .,f

the Chief Justice of the [King's] Bench, the Chancellor „1

Ontario, the Chief .lustice of the Conuiion 1 i.-as, anil i..
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, hk.f .lustitu of the E.u-lMj,iuei- Hiviaion aud tl.oir successors B«. :..

Irtivelv are t.. Ije .iiipointe.l by the autliority iiiiMitionnl

siLvtive titU's US lieivtol'ore.

,, , 1. V » 1.1 ...I'tinii '.111 ii i« prnvi.li'il tllilt -th.' (lnv,-ni(ii-

.

"' '".
ill m,;mi.u 1„ r Z- . f .!.. S„„,.ri..,-. I.i-.n..t .ml <-..u,„.v

;:;r™'u!'l^'iCi:'::..v.',.t .1..- - .1- .-.» of it ,.0 m

N„i« Scotia and New Ili-uimwlck."

Id) The persons to I.e apiwinto.l .h.dt'-'s "f thr High

( „m-t sliall be Barristers-at-Law of at least ten years siand-

iii..r iit Ihe bar of Ontario.

(-•| S:ne as in this Act is otiierwiso e\]in-ssiy jirovided.

.,11 i'|„. .Iiiih'es liereinbefore mentioned, and tb.Mr successors,

'-hall have hi all respcr-ts eipial imiver. authonlv and juris-

.lulii.n.

S„ in Knslan.l I'.v .Tial. .\i.l. 1^

IM Til hl,.r .InMi.-e of Ih.-
I
KiM-^1 Bench shall he the

r,v-'Jcni "I' the |Kin^''-] llencli Ili^i-.ion. the ( hancelloi-

hill he the Presiili'iil of the Chancerv Division, the Chief

,l„'.ticc of the Coniii.on IMeas shall he the President of the

( oii.mon I'loas Division, and the Chirr .lustu-c of 'e -.x.-he-

,|,„.v Division shall he the President of the l-.xelie.|Uer

nivision.

Sm Kni;. .Iiid. Act. 1S73. sec. 31.

(ii) Besides the Chief Justice of the [Kin-'s] Bench, two

lu^tice- of the Hiirh Court shall he attached to the [King's]

Benili [livisinii; besides the Chancellor of Ontario, two

.hwiices of the ffijrh Conrt shall he attached to the Chancery

nivision; besides the Chief .Tnstice of the Common Pleas,

nvo .Tustices of the Ili-h Court shall he attached to the Coni-

iiioii Pleas Division: and besides the Chief .lustico of the' Ex-

elie,|iicr Division, two .lustics of the Tliji'li Court shall he

aitiiched to the F.xche.|uer Division.

(in) The President nl' the Slid Tli-li Court shall h.> that

,.ne of the Pre.;idents of thi- Kiiis's Bench. Chancery. Coni-

nioa Pleas or E.\ehe.|uer Divisions who, for the time being,

i- first in order of senioritv: and in case of the absence or

illness of the President of the High Court, any duty which he

IS required to perlonii uniler any statute or any I'nie of

( ourt may he perl'onued liy the President of any Division.

(11) I'pon a \acancy hajipening among the .ludges, the

•liidire ap|iointcd to fill 'the vncancy is (subject to the provi-

sioMs of this .\ct. and to any Pules of Court which may be
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made pursiinnt tlipretn) to lipcomc ami lie ii iiicinlior of tli-

snino nivifinn to which the Judge whose place has becnm.>

vacant belnnp'd.

(].') Xothinp in this Act shnll prevent, or sjjiiil be inr-

stnied lis intended to prevent the transfer of any Jndpp o:

nnv of tlie f^aid Divisions from one to another of tlie snid

Divisions. .-iS V. ,: 1?. s. .1: •> Ed. vii. e. 12. 6. T; 3 Ed. vii,

1'. S. s. 1.

(Srrli'w 4 inis reperilfd hy 3 Ed. vii, c. R. s. 2.)

a Where n .Tndpe resifrns liis nffipo. nnd any case wliii '

has lieen i"\illv heard hv siich .Tuilffe. either alone or .inintli

'

v-ith other .Tndpes. stands for jiidfrnient. he may give jikIl'-

nient therein ns if lie were still a .TiKV'e of the Court; iiini

anv such judgment shall he of the same force and validii

as if he were still such .Tudpe. provided that siieh jndsmeiii

of the .liiil;;p lie delivered within six weeks after his resijmn-

tion. 58 V. c. 12, s. ;,

Whpre a .Tiidjrf^ dips iiflor Ilie triiil nf .-in ti'tien. Inn lipfon' u'iv i'l-

jllflenient. thprp is no powpr to flirPct Iliat the iiction be see down I'l',

hPuriilir hpforp :i Dirisionnl roiirt on the evidpnrp nirpiidy tnltpn. .\

cppt tiv poiisptit of pnrtips. hut thp pasp must go to trial ncain :
t'lfii'

V. Ti'dnU, 1 ft. L. R. -"". Spp s. lit as lo dpnth of Jndtrps of Appp/i

6. The Court of .\pjieiil for Ontario nt present existin-

is continued under that name, and shall consist of n Chief

.Tnstice. to lie called the Chief .Tnstice of Ontnno. and four

other .Tiid;;ps to he called .Titstices of Appeal, and the .liid'jv-

of tlie Hif.'li Conrt shall be cr officio Judges of the Court "f

Appeal. 90 as to provide for the cases mentioned in sectioii-

IS, i:! and 14 of this Act. ."iS V. c. 12, s. 6; fi'i V. c. 13, s, 1.

T. The Chief .Justice of Ontario and the Justices of \i,-

peal may he selected from the Judges for the time hcing. or

the retired Judfres of the Higli Court, or from >iieli Imrvi-

ters as are eligible to he appointed Judges of that Court, .Vs

V. e, 12. s, 7.

Spp aiittra, s. 3 (01.

(*.— (!) The Chief Justice of Ontario shall have rank

and precedence over al' other Judges of the Courts in

Ontario.

(3) The Justices of Appeal, the Chief Justice of the

[King'sl Bench, the Chancellor of Ontario, the Chief Justice

of the Common Pleas, and the Chief .lustiee of the Evdir-

quer Division, shall have rank and precedence among them-

selves according to their seniority of appointment to any ni'

the said offices.
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(3) Tho other Judges of the High Court shall have rank oei. t-ii.

anil
I
precedence niiiong themselves iiccordinp to seniority of

appointment to their respective offices. 58 V. e. 1-2, s. S; 3

Ed. vii. c. 8, B. 3.

W. Tlie Chief Justice of Ontario nnd the .lusticci' of Ap- '^'J"..''^'•:

ppnl may. in addition to their duties iis Judires of ilie Court

iif Appeal, preside over Courts of Assize and Xisi Prius, Oyer

and Terminer and ficneral (iaol Oeliverv. and hold sittings

n! the Ilifrli Court of Justice, for the trial of civil causes.

matters and issues, and criminal matters or proceedings ; and

cKTV sucli Justice in the e.xercise of such duties shall have

llif same right's, jiowers and iu'ivile<:es as a Judge of the

l|i;;li Court presiding at such Court or Sittings. 58 V. e.

r.', s. 0.

10. Tpon the rcjucst nf i!ie Judge or Judges with or I'or I'rmi.ion

wli.iin lie ii rec|nested tn sit or act, it shall he lawful for an;, I,™
«1"'"

Jii.lge of the Court of Appeal, or any retired Judge of the
y;„1ji''''

"^

"

said Court, or of the High Court, who may cimsent

50 to do. to sit and act as a Judge of the said High

Cinirt. or to perfnrin any other otFicial or ministerial

;:^ Is for or "ii l)ehalf of anv .fudge ah.sent from i'lness or any

I'lher cause, or in the place i»f any -Ind,::'' witi>->' otlico has iie-

inine vacant, or as an additional Judge of any liivisinu; -md

while so sitting and acting, any such .ludL'e of the Court of

Ap|«al or retired Judge shell have all the power and author-

ly of a Judge of the said High Court. ,"i.s V. c. IV. s. 10.

R..n Ens. .Tad. .\. (. K73. sec. 51.

,\* 11. Hit' iHiilinrit.v nf the .Iii'Irps referrcil tn. to hold ','oarts of
.',. ^. . h:, si'e see. I'sH.

.VPl'E.lLS.
QHoruiii

11—11) Suhject to sections 18 and 10.
V'.".!"'

(rii Appeals from decisions of a Divisional Court
and appeals now rerpiired to be so heard and dis-

posed of. shall he heard and disposed of by the

full Court of five Judges.

('0 Oihi'r appeals oiay he heard and disposed of by
not less than three Judges.

ci) Where an ajijjeal conies before a Court of less than "',"'^,','

live .fudges, the Court, instead of hearing such appeal, or *'"""

giving judgment tiiereon. mav direct the ca!-!- to lie heard or

rc-argued. as the case mav he. Iicfnre t':e full Court. 4
Kil. vii. c. 11, s. 1.
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IHvUioniit
Coiirta lit

I'oiirt "[

19 (1) In iiiM- fn

cAtim'. it slmll 111 any liiin

Gnvt-rnor in Coiinoil, or U

or I" ll;i' .liiil'-i's i>f till'

in [irfufiire of liurtinGss, or otli. r

.-.[iM i'\|«iilienl til the! I.ieutenniii-

tlu* .hiil^M'!* of tlif Court of A|itM-,il

Su|irinii' Ciiiirt, or u miijoritv nf

tlu'iii (of u-hirli iiiiijorily two .luiijzt's of tin* Court of Ap|ic,il.

incimiinf; the Cliii'f Jiistiri', iiiiioss iihuont on louvo, ilmli

form piirt). tin- Ctnirt of Apju'iij iiiiiy sit in two OiviKioii-

I'lIliiT lit till' siiiiH' limi' or lit ililTiTout tiiin's; iinii to eniilil.'

two Divisioniil Courts of tliu Conn of A|i|ii'iil to i.r- ]io\A. I'r

.hiil^ii's of tiio Su|iri'itie Court or tiio siiid iuaj.>ri'' »f thcin.

hIiuII si'loit from ilio -Tiniu'i's of tlio ITJ^'h Court as iiiiinv nl'

till' .Tiii];:i's linTi-of lis iiiny In' nooessary to form, with Ilir

.hisiii.'s I.I Appuiil, two suL'li UivisioMiil Ciiurts; and ovcrv

.luil^ri' so ihosf'ii slmll, wliilc sittin^r ju ^ DiviHioiiiiI Court of

the Court of Appeal, havi' iiiiil iiiiiy exorcise all the powiT-
anil authority of ii .liistici' of Appeal. Such selection ahull

lie made on or lieforo the Saturday liefore the coniniencemeiit
of the r.on;: Vacation in each year, and if not then mad.'
.such .selection may be made at any time afterwards at a nieet-

inr; duly called for the inirpo.se. and an\ selii'tion -.vhicli shall

be made may be varied or rescinded from time to time, and ,1

new selection made as occasion may require.

(2) At least two of the .lustices of the Court of Appeal
shall sit in such Divisional Court. GO V. e. l:i, s. 4; ;i Ed.
vii. c. 8, s. 5.

la. Ill case of there lieinfr a vacancy in the Court of
.\ppeal or in case from illness or some other caii.se, any of
the Judpres of tlie said Court are not present at some sittinL'

of the Court, or in case any of the .said .Tudges are under
some lejral disqualilicntion to hear an appeal, the Judges of
the Hifili Court shall choose from amongst their number as
iiiaiiy .ludges as are necessary, to I'l.rin a i|uoruin ; and the
.hidpes .so chosen and acting shall have authority to continue
to bear appeals partly heard, and to give judgment in ail

appeals heard before them, notwithstanding that siicli

vniancy may in the meantime have been filled up. or that the
.fudge who was absent mav have resumed bis duties. ,58 V
c. 1-.'. s. 1:1 L 1:11 y. c, 1:!. s. .j.

t)np i-iiiis.' i.f <li'.(|ii;ilili(-ation is civpti in s.'i'tt..n 17. As to otli.'i'

i'nii«..: ..... n„:,}l,ui y. rluinh Sui-iiiii. 1,% (Jr. 4.-,0 : Dimr, v. firm../
Juiirlicia. :•, II. I,. C. T."'.l. "Tlio liiw looks with audi ilistni.st iil.nii

,'ii jnt.'n.si,'i| .lu.lci. tlinl. wlint.v.'r mil.v l« llie nniiiam iif itit.T.'sl.

the fact is enouph to iliKiiiiiiIify all his judiraal nets '*
: jicr p'i,.|,l, .l„

l.'r ft. It'll,. 4:'. L. T. 'A'2: ill case of neoessit.v un interested .Tu.Il'.*

may sit for tlie jtiirpose of enaliliiij: n .iiioniai of llic Court to ?iv..
juik'lii.'llt : s.'e Hnilllon v. Clninli Surii'lil. »i/,i™ ; and see further as t..
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..|iuilitirnti<m o( Judge by n'n«on of lilftN or IntWMt :
i

One. H:l; Hf». V. Bli, lb. 727; Heg v. Nfrcld, 2(1 Ol

Jinlut..

-ittillU I

Uot. 5KI: Wlin-

(..1..™/ Council, 1SII4. 1 IJ. 11. 7.MI; 70 L. T. 471; llifi. >.

Iliimnit. INIO, 1 Q. B. 5(i;i; KHiriley v. .i;.r»i7/ /l-.r/... ixni. 'J (J. 11.

mi: Tl L. T. 308; ffes. i. Hurlim. 77 L. T. 3IU.

14. In aisf of a .riidt'p or .IuiI'il's not liuving boen t'lioden

|>y tln' .IiiHjjos f)f till' Sii[treiiu' Court, us nientioned licrcin-

Ni'tiire 111 llus Act, or ill i-iisi; of the Judge or .lu'ijres chosen
i:..| lieinc nvailahic, ihc si>nior of the I're.siiliMit.< of tlii' Divi-

Muns of tile Hijrh Court .sliall sit in the Court of .\|ipi'ni

uli.re one .luclp' only is needi'il from the High Court, the

two .senior I'residenis where two are needed. Any other

.ludge of the High Court may .sit in the ]ilnee of one of the

Presidents Ijy nrrangement lietween such other .Fudge and tlie

President whose dutv it is to sit u.s aforesaid, .'i^ \'. e. 12. s.

11; c. i:i, 9. 1; .V.I V. e. 18. Sehed. ('.') ; (in V. e. |:i. s. G.

15. Where a .Judge of the Higli Court is si'leited or it

beroijie.s his duty, under thin Act, to sit in the Court of Ap-
peal, the business of thi^ Court of .\iipeiil shall tlieneefor«nrd

iinve precedence of all other judicial diitv of such .hidge.

,> \'. r. 1-.'. s. l.->; e. l:l, s. .-,.

IB. .Iiiilges of the High Court to whom at any time
-!i;i!l f.ill the duty of sitting in the Court of .Vppeaf. or in

u liivisinnal Court thereof, shall continue to be the .Judges
to iif-rform such fluty until a selection, or new selection fas
t'l ' liise may he), shall be iii.ide by a uia.jonty of the Judges
of the Supreme Court. 58 V. e. i?. s. 1(1: e. in. s. 1.

17. .Vo Judge against wlio,se judgment an appeal is

brought, or who took part in the trial of ttie cause or matter,
or in the hearing of the Court below, shall sit or take jiart

in the hearing of or adjudication upon the proceedings in
th.' Court of .\]ipeal. ,">1) V. e. 18. Sched. part of i ').

IS. Where a Judge has li -d a ease in the Court of
.\|>!"'iil anil is not present at the time of the judgment of
the Court bring delivered, his written judgment may he read ""is'i

iiy one of the other Judges of the Court and shall' have the
siiiie etfeil as if ]w were pre.sent. ."9 X. e. Is. Sehed part
of CI).

H».--(l) In ease after a eau--e or matter in the < iurt of i.i ccnain

.\ppeal. or a matter referred to the said Court uinler any i™" ',',','iij

-Vet. has been heard and stands for judgment, one of the \"„^\^^
I

.Fudges by whom tlie appenl was heard is transferred to the "ui"liia « j

Supreme Court of Canada or resigns his oflice. or is absent o«'"r«'' :

i)iii> ill

Ifmn '.t

A|I)K'I,I t'.

hav*. ert.

<'«.teii. e

(iver oltmr
work ..r

Jii.l'.....

Jiiiln,^-.-
kntiHl to *il

III Court ot

.\|1)K'!|1

until ollitr

.I'tlOII

iiirtilK.

.iiiiiiji- all

]H.alb,)

Iteailiiu

Juduiiiiri
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i.«i a*, frotii illnctis or orhcr eniiw?. or tliff. the rciiminin); Judgt-^. m-

in ('«»< thiTi' i> I) tlitrorcncc of opinion, ii tnajority of tliom.

mav (.'ivi' .luilpiii'iit as if Biicli .liiil(rc vmmv -till n .Iinlir. ,•

thn roiirt of ApfK'al. and were iirt'wint hikI taking part fi

till" wiiil jinl>.'riicnt. 59 V. o. IH. Sohod. part of (:l). * IM.

vii. r. 1*2. ». S.

i;*) 'i'liia prnvision shall apply to caws which have Ijr. !i

alri'ady ln'iird. and are now i-tandinj.' for jnd^frriont in ri -

.-aid ("int. .' Ed. vii. c. I'i, <i. S.

;,"",' aO In the nlwence of thp Chief .Justice of (Intnrin. i

"'"' .Tudce entitled to precedence over the other .)ijd(;es pr
""

.«hnll preside. M V. c. U', ». V.

;"' 81 Tlic' Court of .Vppi'al -Imll. sniijeet to the provi-i.i |.

;,i"'
Id' >e.ii.in n- of this .\et, hold it., sitting:.- at the Citv r

Toronto Ml !.ui Ii times nnd for smh period.; as tlie aitii _

.li'dL'es iliereof for tile tiiiii' lii'ini.'. or n majority of th.' .

i;::\ diTin ll.i'i-Siirv or I'onvellielll for the >|« vd v despali h
.

hlisio.-s-. ."lS \". ,.. l-.>. s. l.s,

OATIt OF .irsTici;s.

ni aa Tlir .Mill In !.,. taken l,v the .liidL'e^ to he lieroMl'!.

appoiiilcd >ImI1 lie flic I'ollowiii-:

"I ill! siil'-llinly mill siiii'i-ri-ly iiriiliii... mi. I -n^Mr, lll.it I m ij| .|„\
nn.l liiMif.iilv. ,111.1 III thr i»-t iif mj .-kill ami knrm-Kil([e. i-ieciit-
111.' piiiv. r- mill irii.-i- n'lm-vil in iii|. n, ,„ i,,,.,

""' '"'''
."iS V. ,•. 12, ». 19.

aa. The ootli is to he administered to the Chief Justin-
and the Chancellor by the r.ieutenant-Governor in Council,
and to the .Justices of tlie Hijrh Court, other than the Chief
.Justices, in presence of the President of the Ilish Conn:
and to the .Justices of tlie Court of .\ppeal in open Court
by the Chief .Justice of Ontario, unless the Lieiitenant-
(iovernor iu anv of such cases -Imli otherwise diiwt .">^ \

c. 12, s. 20.

In tlie iii-i. of the iiliseiice or illmiss „! i|i,. Prwident nt the Uiuli
r.iiirt: -I-,, s. 3 (1111.

.-i:.\L>. OK niF cornr ok .u-peal axd of thk man coriiT.

I'mn"!,! ''* Tl'i' x'als heretofore, from time to time, in use in

i'ill!r,'C,
",'"' '"'' ''"^ •""'"•^ "f APl"''il and the High Court, shall be
deemed to have heen tlie proper seals of the said Courts re-
spectively, and -hall so rontinue until another seal is author-
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l/iil liy the LieutoDiint-dovernor in Council for citlicr of thatM. u.
Slid ( (iiirt«; ami ain- wnl lo aiithon!;e(i mav lie iiftorwiinln
Ji.in^'iHl l.v the Lii'iiti'iiiint-Oovcrnor in fouiicil; anil the
-I'iil from time to tiiiii' in miiliorizi'd slmil li,. tin. m\l <,f tin.
I iiiirt for which it is iiiitlmriznl uiid Ijy whiili iij procecilinL'n
-m;iII Iiu I'crtiflHl and iiuilirMti(iiti..l. i-t V. <: :,, ». h; M V r

II

•iS

.11 IIISUICTIO.N OF IIIOH COIIll

The. Ilijrli Court shall he ,n Sii|i,.ri"r Court ,.i' l(,.|.,r,l
,

"!' rtri..Miiil jurisdiction. «nd slinll. suIijitI ,is in this Kef
ri.iiti.iii(>d. poisi'ss nil Hiii'li poH-cr.^ and u'lilliorilii.s. as In ihu'
\m- of Knsland. ore incident to n Superior Court of livil aii.I

•
niiiinal jnrisdiclion

: and shall have, use and cNcrcise nil the
iidits. ill. iileuts and privili.fi(.s of a Court of Record ami all
"ih.a- ri^'hts. incidents and priviluf;es as fullv to all intents
;,iid purposes as the same were on the .".th dav of Deoeuiher
ls..:i. used, evercised and enjoyed l.v anv ,if' Her Majesty's
.--i.perior (oiirts of t omiuoii l,aw al Westinmster 'in
l-.iisland, and may and shall hold pleo in all and all

,'""•' "' i"i""-^ .Hid cause, as well criminal as civil,
and may and shall pro,.,.K.d in sue], actions and causes
ly such process and course as are provided hv law.
.in.l as shall tend with just, cc and despatch to determine the
-,iiic: and may and shall licar and determine all issues of
la«-. and may and shall also hear and (with or without a
jiirv, as provided hy law) determine all i.asues of fact that
'iiay he joined m any such action or cause, aia! judiiment
MCI. "II -ive. and e.vecution thereof award in as full and
iiiiiple a niaimer as might, at the said date, he done in Her
Majesty

8 Courts of Queens Bench. Common Bench „r in
aiiitters which regard the Queen "s revenue (includiii- 'the
c..n.l..|iinntioi, of contraband or smuggled goods), hv theCourt of Exchequer in England. 58 V. c. 12, s. 21. '

I"., i l..nv hiul t«.f„r... I, ,.„„f,.,r,„| no n^iv riela to rpliof Tn '"

rr:,",,.™/,"^.:,,,;'';;,?,
"''•-'; "" "'" ."' '"^ ^'*"rtL,t

r ,
" '""''} "" li"'" I"'"" entcrtniiiM l.v n„v r.f those

:„:';""i ;,-;;' • ^',:r\:''-^"'-
™™'" """ "- -"""in'"

> '. t't iTi, I.J,
. Iliirdntg v. fnntiff -si Gr "OK- i;;^., ,. r

i«l.m.i..|„ .. ,.

•^""'li- »<-. u J. IJl,. Whpre, howpvpr, an action

.."'::jn;';c;;;x ^:=^xn: !;";°-^';s--r;:i" -'» ' """' "-v"«'^:™« l«- cnt.rtiiinert, i„„.«n,uc-h aTsmVn^
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action ia brouglit to reiovpi- not onl.v th,. iirri'ars but nUo llie grow-

ing payment.: see Stor.V» Eq. I'lg. (Wli Ed.i, a. r^»< "nd "here

substantial right i« in <iue»tion. tlie l-ourt lia« jurisdiction, and will

entertain the aition. eien tliough ihe ,,.viiMiiir.v uiiiount mvolved

i, trilliug: see Cliiirj/ v. (,.
•/ l/g.. -J Ont. IS; 'liirJre v. Vretghton.

U P. H. 100.

In England it has been held that the prerogative writ o( mandamus

i» still only Brante<l on nwiliiatioii to the K. H. U. :
Glijamp v. iii«f.,«

/,oo<i( lliiiird. 12 Ch. D. 115. llii, 122. In Ontario, however, it i.-

differeiit : see notes to -section ."s t9).

The Ilii-'h Court has no jurisdiction to entertain an action against

a defendant resident within its territorial jurisdiction for damages

lor trespass to laii.l situate out of the territorial jurisdiction of III.

Court- Compaahiil dc Mocnmbiquc y. I'/ic Brituft Hoiltli Afnca t...,

rnt-i A. C. li02: i;l) L. T. Ii04; Brereton v. V. P. Ru.. 29 Ont. .'...

See riw IShrk I'miit Hiiiulirilr T.til. v. ;-;.mM„ r„»c,»,.i»ii U.l

1808 79 L T 658. Xor will it entertain an action against a defend-

ant within its' jurisdiction, to set aside an allet-ed fraudulent convey-

ance of land without the jurisdiction: H«ni» v. /luiiJ»o». 21 Out.

547; nor for redemption: Hcmlrrnun y. liann itf Hamilton, 20 Om.

App'. o-*'-: '-'i S. C. It. 710; nor for a declaration tiiat a deed of lanils

out of the jurisdiction is in reality a mortgage, and for redemption

:

(imiii v. llailiei: 2 O. L. It. (ill ; nor to enforce a lien on lauds out

of the jurisdiction by a judgment for sale, or recovery of possession :

Oreat -Vorl/i Wcitcri, llu. v. rbarlebois, 1890. A. O. 11-1; 79 L. T.

;l-""i; but see iHulur v. .Uaaterd<tiiisch. wfra; nor by a mortgagee f.ir

sale: Ulriiiige v. Badford. 15 Out. 145; nor to determine tlie title:

Uom V. Ki/na, 23 Ont. 43, of lands out of the jurisdiction. But it

would seem that an oelion for foreclosure of the equity of redemption

in liLiid out of the jurisdiction may be entertained : I'tifiel v. i'dc, 18

Eq. 118; and see «c Hubcrtson R. v. It.. 22 Ur. 449; Uriwi, v. lliiiit-

iKUluii, 25 Gr. 205.

Specific performance was decreed of a contract to exchange land in

the riiited States for land in Ontario, the plaintiff being the owner

of the hind in T. S., and submittiue to the jurisdiction of the Court

of Ontario by sueiiig in it: Moiili/oiuiry v. Kuiiptii'liurt/, SI Ont. 433;

and a receiver was appointed of tlie rents and jirofiti of land out of

the jurisdiction on which plaintiff claimed to have an e<iuitablc

.lialiie: ;)«,(cr v. .li»«(crda.»»c/i. 11K12. 2 Ch. 132; 87 L. T. 22.

\\'here a plaintilf is entitled to sue a defendant within Ontario to

set aside an aixre.inent. the fact tliiit there are lands included in the

agriH'iiient which are out of tlie jurisdiction will not prevent the

1 cur, iroui e.\ercisiiiK jurisdiction: see .\lacKii£/ V. Culoninl liiV'ttt-

,..,,it to., 4 O- L. R. 571,

The Court will not exercise jurisdiction against a defendant who

i-. a foreign sovereign and refuses to submit to its jurisdiction

:

.Ui<jlieU V. Sii»iin of .lohorc. 1S94. 1 Q. H. 140 :
7" L. T. M ;

nor over

.-1 foreign ambassador: see Mtt^ui-tu Hti/ v. iiodboti. 1894, 2 Q. H.

:l.-,2 ; 71 L. T. 51.

Criminal Jnpl«dlctloi>.- I'.y tlie U. .N. -V. .\. t, s. 91. s.-s. 27

"The criminal law. e.vcepi the constitution of Courts of <-riniiiiaI

juri-sdiction. bin iiicltidiiik' the procedure in criminal matters." is

within tlie excliisi\e leKislaiive power of the Dominion I'arliament;

and by s. 9:i. s.-s. 14. " the administration of jn.stice in the Province,

including the cinstitiition. maintenance, and organization of Pro-

vincial Courts, both of civil anrl ciiiMinal jiirisdictinii. and iiuliidi"-
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iirorediire in civil matters in the CoiirtJi." is witliiii the Ipgiwlative See. M.

.ontrol of thi- I'nivjiicia! Leyislntures. Tliiw division of legislative

powers in regard to criminal Courts for a short time occasioned some

!lilli( ult.v ill (IcicrminiiiK tlu' precise effect of the Judicature Act upon

Tlie rriminal jurisdiction of the High Court and its various Divisions.

Now the High Court is a " Superior Court of Criminal jurisdiction
"

vitliiii the nuaning of the Code, aud the Court of Appeal for Ontario

is the "Court of Appeal " under the Crim. Code: see J^eftion a (O
iml (y) as amended by 63-4 V. c. 40 (IM.

What branch or composition of the High Court had power to enter- »iua*hinK

i.iiii motions to quash convictions was at one time doubtful: see U. & touMttions.

I.. Jnd ed., p. 14. Now such motions are to be brought before a

iHvrsioiial Court: Rule 11V as amended by liuic 1239.

B> section 533 of the Criminal Code, as amended by (k{-4 V. c. 46

(l>. I. "the Supreme Court of .ludicaturc " ie in Ontario empowered

TO milk.- rules for the regulation of the sittings of the Courts and

tiie |)leHiling. practice, and prwedure. in the Court, imhiding the

subjects of mandamus, certiorari, habaia corpua, prohibition, yuo

ininatito. and the stating of cases by Justices under sec. '.»0" of the

(_'(Hle. In pursuance of this power, HuUs 1238-1241 may have l>een

passed.

liie ftalf of the High Court of 17th November, 18!^i. relating to

-.i.iiiii.v on motions to quash convictions, passed under the authority

of 4!> V. c. 40. s. H (D.). (see now Crim. Cotle, s. 802i, and printed

,„,,„ ,

'

.„e schedule of uuiepealcd Hiilix. is also still in force;

Reg. V. Itobijict. 10 P. H. 40. and has been made applicable to con-

victions under Provincial Statutes : see 1 Ed. vii. c. 13, ss. 3. 4.

Proceedings to collect a debt due to the Crown under an estreated Ettreaiiii^t

recognizance of bail, taken in a criminal ca^e, are civil and not crim- >>ail.

iiml inoctediiig!-. and are regulated by It, S. O. c. 1U(J ; Re Talbot'a

Bail, 23 Out. 05; Haatall v. Attonuu-titHeral, IS Gr, 138.

2IS. Tlic Ili^^ii Court shall also, subject as in this Act ?<i!^»*>'«

mentioned, have tlio like jurisdiction and powers as by thctro".

laws of England were on the 4th day of March, 1837,

possessed by the Court of Cliancery in England, in respect of

the matters hereinafter enumerated, that is to say

:

1. In all cases of fraud and accident;

•;. Jn all matters relating to trusts, executors aud admin-

istrutors, co-partnership and account, mortgages, awards,

dower, infants, idiots, lunatics and their estates;

;i. To stay waste;

•i. To compel the specific performance of agreements;

5. To compel the iliseovury of concealed papers or evi-

dence, or such as may be wrongfully withheld from the party

claiming the ln-nclit of the i^anie;

U. To prevent multiplicity of suits;

7. To decree the issue of Letters Patent from the Crown
to rightful claimants;
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«eo. 26. s. Xo re|ii-al and avoid Letters Patent issued crroneoiislv
or by mistake or iniprovidcntlv, or through fraud. 58 \'

c'. 13. a. 22.

Fraud. Fraud iind Accident.—Framl. Tlie jiii-isdi-tion hy tliiH s(K.-tif)ri

vested in tlie High Court, in mspii-t of fraud, is coiitiuod to framl
arisins in referenr.- to <-iviI right.-*. A distinction has been attempted
to be drawn iietween acts which are illegal but whicb are not accoin-
luMiiMl liy an.v moral turpitude, and nets which are both illegal and
are the result of moral delinquciie.v. The former class of acts lun,.
been termed "legal fraud": see I'>rk v. Oerrij. .*J7 C'h. I>. 541. and
the latter " moral fraud." or " actual fraud," but it has been d'etiicl
lluit any such distiucliou exists, and that in all cases where " fraud "

is charged it must be supported b.v proof of moral turpitude- Jtiliff,
V. Hall,: n Q. B. n. 2r,,'): 4S L. T. IMKl; lIciV v, Barnett, S Ei. I).
238, 243, PIT lirauiwell. J. : and see lit re Wiitaon, 21 Q. B. D 301
Peek V. Dm I/. 14 Api). Cas. 337; (ilimiir v. /fo«c. 42 Ch. D. 4:{ii. Tli,^
House of Lords in /'.«/, v. Itirt!/. 14 .\pp, Cas. 337; (»] I.. T. 20.". ha^
held that in an action of deceit the |)laintiff must prove actual fraud,
and such fraud is pi-oved when il is shown that a false representji'
tion has lieen made linov.ingl.v or without belief in its truth, or reck
lessl)-. without caring whether it lie true or fal.se. A false statement
made througu carelessnei^s, and with reasonable ground for believin
it to be true, maj be evidence of fraud, but does not necessarilv
amount to fraud

; such a statement, if made in the honest lielief thai
It IS true, does nut render the jierson making it liable in mi nctiiiii
for deceit: Tomktiisun v. Haiku d- Co., ISUl. 2 Q B. 014- liij/-i,
V. Mill,,,/, l.siii. J ( ii. .|4!i; Kiiiii \. Ihiimiiii. 07 L T 137-/1
iicoie V. OciiiU. OS L. T, 1120. But misrepresentations' upon an
application for lid- insurance found to be material will make void
the p.dn.v. notwitiistiindiiig that tho.v ma.v have lieen made in good
faith and in con.scientious belief that they were true: ./onluii v J'ro-
lincial Proriiirnt hiitiiuiioii. 28 .S. C. it. o54.

The law as laid down in Piik v. hcny. aupra, as regards false state-
ments made liy the diret-toi-o of joint stock companies in prospectuses
,ssuvd liy ihcni. is \i.ry materially modilied by statute: see R, S. O cc
216, 217, and see Angus v. CUfforil. 1891, 2 Ch. 44i>.

Where fraud is alleged in aiij prix-eeding. the facts must be set
out in the statement of claim or petition, as the case may be which
are nlli-Ki-d to iimi.iiiii tn fraud, im-r, nencral allci;atii.iis th-il friiii.l
has been ciimmitted aie insullicient: Itc lliia doU ii niliinii r„ ii ch
I). 30. /.IT ,lessel, .M. U.

"

As to the i-nVct on coats, of unsucc-essfiillv chnrgnnr fiiiinl sim-
i::-i-s to l/al, n:!0. - Uacrctioi, uf Court or Judge.''

'''''" .lci-,'.;ii;»— Ily ih„ i„nn accident is inti-tidcd Mot men Iv cnsiinllv ,;
the act of I'roi idi-iice, or what is technically called i'ii iiia>or, m-
irresistible force, but such unforeseen events, niisfortiiiics. Ins,.

-

nets, or oiiii.ssions as arc not Ihe result of any ni-Bligencc or miscon-
duct ot till- parly sc-kiug relief in resiii-ct ihen-of : Stiiry. s. 7,s. tin,-
of the most couinion in.siaiices in which relief is .sought under tliis
head is in ihi- cilsi- nl' Insl bonds, or oilier instrnnicius under seal.
In such a cas.- relief is usually granted on the terms of the rdaiiitilT
-'iviiiL' a bond of inili-nuiity to tile defendants : Mrllonatil v llimc l."t

lir. 72; but see ilaiiiiiUy v. Bo,/)c. 25 C. V. :!:!!): and wlicre a suit
was lironthl to rit-m it promissory notes alleged to be lo.st after
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liiaiiint.v, ,ind the (lefenJant allowed tlie bill to go pro confnm, indem- Sec M
uil) wns dispeuiied with: Aiell i. Motriaon, 23 Or. 1U9. A will lost
iir destroyed may be establhihed on parol evideuce of its coiitenu, and
proof of due execution : Sugden v. St. Leonard, 1 P. D 154 * Car-
,(,11 V, Ciiinll. H C. L. J. 41j; Stewart v. Walker, (j o. L li 445
riiB juriMliction of the Court also extends to giving relief in n'snect
.1 iiiatruments which have been destroyed : t'roiilciiac v. Hnttcu, U
(nair this head of jurisdicUoii the Court muv also gram relief in the

I a.™ of a defective eiecutlou of a iwner resulting from acddeiit or mh-
lake, or both, and also in regard to agreements to execute powers
..li.rh may generally be deemed a species of defective execution : se,.'
Misd. on Pow. 5». But this relief is only granted to peraons havlni;
<,.iij.. iu(.r,il right, and where there are no opposing equities. Thus'
siich reliel may l,c granted in favour of a purchaser: /'of/ieroUi v'lijturraiu. J iTeem, IToti; under which term a mortcagee or l«a».'
i-_i,„.luded: Barker v, IliU, 2 Chy. If. IW; «rid v? Sro'w? lOVeT
.,.»: to a ireditor; I'Maril v. (JrecnvU. 1 Chy Ca 10- nak,l\.
Hol„a-._^ .Mod. 4S5; to a wife: Cowp. 207; CK/jorrf V. a'arll^t , >
\crn JiO: to a legitimate child; Sarth v. Blanfre,/. Gilb. Eo R liai"
.vi«,/ V. *„arf Anb t«: and to a charity : I„uc, v. Saiicr. T Ha 3rl'-
.. Mac. & »,. (,06; .Utorney-Ueneral v. Sihthurp. 2 K .V AI 107- l,,f
aot ill favour of tlie donee of the power, nor a husband- Wait v Watt
" -'^,"°i-»",;|l'?8i'in'ate child: Tudur v. .l»,o„, 2 Ves s'r

58-.'
nor „ grandchild .Watt v. Bulla,. 1 P. Wms. 110 ; nor of remote rehi'
ti.iiis, or lolunteers: Smith v. .4./i/on, 1 Freem. 308
Lnder this head of jurUdiction. personal representatives who haveby mistake overpaid creditors, or legatees, beyond the amount thev

s„ ,1. ; if
'' "=•.«;;,«"«;*"« v. fJa„, Amb, KiO: Story s 00

But relief cannot be given from the ,-onse,„ipnces of a positive contact: thus, a lessee cannot ge, relief from p„y,i,e,„ „f "a beca°"

Trmta,—The jiirlKdii-iion in respect of fni«f «•., i
"f the exclusive Jiiri.sdiction „f tt„ > . , V.'"

f"!'"'"'.!- n Part t,„.,.
s„,;„t, of Fraud., (^"^^rL.,"! 't ^'^J'L'^"^^^ '^ 'J-
- '.'. all declarations or creations of trust or co„J,|e,!c^:' Jf tny

IS
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lands, teufiuents or heretJitameiitc. »lmll be miiiiifcNtwI and i.i-.\f.l

by oonie writinir sinned by tlie |j«n.v who i» by law Piuibled tn .].-

olare such trustK, or by his lajst will in writing ; and by we. S, liH

grants and assiptiments of any rrust or confidence shall likewiM |^

in writing, signed by the party urnntinft or asMigning the same, or l,_v

bis last will. Section 7 makes two cxceritions from the statute : ( 1

1

trusts arising or resulting from any funvpyauce of lands or teiieuitijr-.

by implication, or con-^tnu-tion "f Inw: (2i triiHts transfernii i^r

fxtiugiiished by act or operation •>( law. Tni.-*t» of chattels r*-ai

must he evidenced by writing : For/itir v. Hale, 3 Ves. tKCi ; Ui-I'll,

V. Enieritnti. 1 A'ern. 108, but not tru!«t8 of chattels personal: I/.

rhadden v. .fmkim, 1 Ph. 153: Benhatc v. ToKmend, 1 My. & K. ''Mi,

A trust of land in a foreign conntry may be enforced by the liitrh

Court where the trustee is resid r- within its jurisdiction: Htti'iUi v.

HriidriMon, 37 Or. 6: Hovhcfotu - ' v. Bouitcad. 1807. 1 Ch. lOr.; jn,,)

aee He Robertson, Robertson v. Ac ocrisoo. 22 Gr. 449. Serf vidr, /; ,.«

V. lioxM. '2^ Ont. 4.*i. and other cases eitwl nupra. p. 12.

The Court has jurisdiction undtr Tlit- Tru.-tee IJeliof Art (It. S, n.

1SJ)7, c. SUG. to appoint new trustees upon ii suiumaiy appli( ;h .ii

:

see sec. 21 of the Act, and Ht Hilliitill, 21 Gr. 340; Re Dillon. :'. r,

1* J. I'Jti.

The Court is authorized to allow trustees under any deed, srrtlp.

ment or will, compensation for their services : R. S. O. c. 129. s. Jn.

Exeentors mnd Admlnlitratori.—The jurisdiction of the (.'iniri

over personal representatives authorizes it to entertain actions m
proceedings to compel them to nc ount for their administration: m-.

Riihi H44, rt flc«/.. to fix the compensation to be paid them for their

services: R. S. O. c. 120, 8. 40: to control their management of ih.>

psiiile (if ilieir testator, or intestate, and if necessary to restrain

tlioni from exercising their office, and to appoint a receiver or orher

person to act in their stead : Harrold v. Wall%». 9 Gr, 443 : Re M""i':

McM/nn v. .l/oorc. 21 Ch. D. 778; Re Morphy, before Boyd, C. fi

Aitril. 18S7: Johnnon v, McKenzic. 20 Ont. 131; and an injunction

may )>e granted at the instance of an executor against his co-execiit>'

to restrain him from intermeddling with the estate before probate : /n

re Moore, Ker v. Moore. 13 P. D. 3B; 58 L. T. 386: without appoint-

ing a receiver; Bowrn v. Phillips, 1807, 1 Cb. 174; 75 L. T. OSH.

An executor may now bo removed on the same grounds as the i'onn

may remove any other trustee: .Tud. Act, s. 39. Before that ciuki-

ment it was held that the High Court would not remove an e;[eciitor

from his office while anything remained to be done by him as execu-

tor, even thouch the will provided for his continuance as a tru^iif

after his duties hi executor had ceased, and he had acted &s tru't-^'

by investing the trust fund: Re BiimIi, 10 (hn. 1, and see Eai'iii \.

Ditimx. 0(! L. T. Jour. 413.

The statutory jurisdiction to remove an executor cannot, bowfv.'i'.

I)e exercised summarily on petition in inrttum : an action is necessary:

R« DnviK 17 P. R. 187.

Co-partneraltlp.—The Court of Chancery formerly exercisril a

ciiucurrent jurisdiction with the Courts of Common La-w in partti>r-

ship cases, but in all cases of difficulty and complexity the O'Ciitv

jurisdiction was resorted to, T'ndcr this head the Court has ]«<'."•:

to entertain actions for the "pet-ific performance of ngrpenient- '
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.iit.T iiiti> Jiiirtuership for a definite term : Buxton v. Litter, ;^ Alii, a-* a|

,(S."p: England v. Curling. 8 Beav. 128; but not where no spociaed
timi- for the duration of the partnership has lieen nampd : lli-rcy v.
Birch. 9 Ves. 357. It has also power to enforce the specific per-
formance of articles of partnership : SomervUle v McKay, IG Ves
382 :

England v. Curling, 8 Beav. 128 ; ililct v. Thiimiia, 9 Sim. (iOti.

tH):i: \:-inihaU V. Watson, 2S Beav. 501; llaggart v, .-Vllan, 4 Gr. 36;
Ijut not where damages would be an adequate eomiie.i-atlon : Street
V. Riyly, ti Ves. 815 : British Empire Skipping Co. v. Sumct, 3 K. & J
433: nor where the partnership is in contravention of anv public
All ; ( olliiin V. Stcindle, ti Gr. 2S2.

It ha.'i also power to decree a dissolution of partnership : Ratclins
V. \iirl:f'tim. 1 Giflf. 355: Hue v. Riclntrdi. 2 Beav. 3f>5 Vcic*o» v
;<...»«. 1 Or. .->nO; 0-L,ni, V. OX»,ic. 2 Gr. 125; and to appoint a re-
ceiver of the partnership assets: Prentiss v. Brennan. 2 (Jr. 274; lb
322: Jtule 758. note: and to decree the taklnn nf ih,. i>,utiior»hiii
accounts. The Court has also power to entertain an action to esfib-
li.-h a partnership: Bingham v. Umith. U; Gr. 37.'i: and to decree an
account up to the time of the comiuercement oi the action, even
where a dissolution is not asked: Losconibe v. Uussetl. 4 Sim 8-
:,,lhunie V. Ilc«(,„i. 3 Ha. 3S7 ; and see Lyon v. Ticcildell. 44 L T

,"•.»: TAi L. J. Chj-. 571.

Acconnt.—In this respect the Court of Chancery formerly also
e.terciscd a concurrent jurisdiction with the Courts of Law, but owinc
lo Its suiienor mochiner.v for compellins discovery, and taklni;
n.,„iintR. It practically exercised an almost exclusive jurisdiction in
all cases of any c-mplication. Under this head of jurisdiction the
(..art entertains actions for an account brought by a principal
,r;,^in-t his atent: ilcKemir v. -lohnsov. 4 Mod. 373; Kerr v Lalferty

'.'""'. -/'';*
,r'",'

''
"V'J""- '* " '''2-'': -"'i™" V. Orant, 20

Or. ,(.: Sni.(» v. Henderson. 17 Gr. 6; Harrison V Harrison 14 Gr
o8b: Landman y. Crooks 4 Gr. 3.53; but not necessarily by an aBen;
against his principal: I'adwtck v. Stanlcii. 9 Ha. (!27; Smith v.
Lrri.nir. 2 I). J. & S. 1. An action for an account will lie where
tlierc are miitiial accounts between the plaintiff and defendant iewhere each hiw received and paid on account of the other: WiHip,
1, / hdhp-. 9 Ha. 4il; or by eestni „„e trust against his trustee; orbv creditors, legatees, or mxt of kin against personal representatives;
or by a client against his solicitor: or by partners against each other-or hy a mortgagor against his mortgagee, or vKe rersa ; or where theaccounts are complicated; or where fraud is charged; or bv anv partyhaving a statutory right to call another to account, e.j., bv a muni-cipal corporation against a registrar of deeds for an n'ccount ofmoneys r«ceive<l by him In excess of his salary, to which excess th,cnrporation is entitled: Re Ingersoll, Gray v. /«„cr,oH, It) Out 194.

„nd' notes"'"
"' '° "''^^'*"''^ '" '»'''°K a'-'counts; Rule (107. et scq..

Award, on retenno by connnt ont of Conrt.—The Court a„,.^ot
1 hanccry had formerly a concurrent jurisdiction with Courts ^f

wL'° r""'' '"„""",'••''' ^'"' '^'"" ""» I'™-T to set ^ide™rds: Lawson y.Hulrhinson. W Gr. 84; Edtvard v. Gordon. l^Or:..< mp V. Henderson. 10 Gr. 54; .Myll v. Wade. 8 Or MS - fffel--'
icson. 8 Gr. .38(1; (iHlam v. Clcghorn. 7 Gr. ScT But an.I-. .s not impeachable in Enuity on the ground that ,,'„-„"

17
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Infftnu.

.rrom.„u» h. either ta»- or f«rt. unl«. the '"°\
°f^"!'l''".j.'^ ^^;:\

The <a«e8 in wlii.* tlie Court of Chancery could interfere «ere tu..-

i, w'oh suclT an ,.rror ..o appeared: or where there bad been co,

runtion fraud, or exies. of jurisdiction; or where tl^e atbitrator-

mK'theaw'ard adu.itt.Ki that the.v had made
'-'^^^^'^J^^'^J^"-

li„„ Tc«»r- 1" Out. App. 34»; Kc Uarvcy i l-uMaleWO.u

l-l The Court of Clutncery could ul.o ™'7!' "'"f'vtT 1";

V i-n„lr,i 1 Chv Ch 128, 183; II »»o" »• Sxnttzir. 1 Chj. Ch. 44, an.

^SwM U.V - » <Vr%8.,; Ho,Wer v. r-mi/. 20 "r. f ;
when,

^ecfe lerforumn,... wa, decreed; /)«rn(c„ '• ^°»'"";; C*».»am _.(

;,,,,, w. (.., L U 2 H L 43; lllackolt v. Bulo, L. B. 1 Chy, 11.

A- d. Z,;;.™' -: n. M. ^^ O. SUO; .X<,r««« V. Ca»«da So„,*c,.,,

i„ Co .1 Out. .\P1.. 13. formerly it wa» custoiuury in Chancor.v i.,

maii. he award a rule of Court a, a preliminary to proceedmg l..

"*rce it;
"»"

V. Kcriy. 2 Chy. Ch. 452; Wad,u:orth v. UcUmg^ll.

5 (ir ^- Wta» V. O-Sval. 2 Chy. Ch. 432; but at law the pract.i.

wi to nnik. ouU the »ubmi».ion a rule of Court. Both pract.c-

art now superseded by B. S. O. c. 82, s. 3.

An award must now be moved against as provided by B. S. O.

c. ^, s. « : or where it has been agreed that there may bo an

appeal : »eo lb- s. 14.

Appeals from awards of ™mpensation made under the Dommmn

llailiuty Act C! Ed. vii., c. 38) »« regulated by s. 168 of that Act

and see Birely v. Torotilo, H. d B. By.. 25 Ont. App. 88.

Do«T.—The jurisdiction of the Court of Chancery was fornierl,.

concurrent with that of the V'ouru of Law m act. jus to enf„r._.

data for dower; Craiff v. Te^pMo«. 8 Gr. 4S3; Uru:ve v^ll ooJ,»,1.

I Ctot App. BIT. Damages for detention of dower cannot be recover...,

wSe the husband does not die seised even though a demand ol

dower be made: ilorgan V. Uargan. lo Ont. 1»4.

The Court had jurisdiction to compel a widowr to elect between tl...

provision made for her by her deceased husband 8 wU and her dow r

•lierever it wa^ niconsistent with the testator's intention to l«

,lT«ted from his will, that she should enjoy, both; Lapp y. Lai '.

II Gr 158° J/»rp(.» V Ji.rp*!,, 25 Gr. 81; ie.plc./ v. K.plei,. 2S I.

WO ; L»^t'.r V. Jak... 25 Or. 293 ; ^^'^^''^i;-^"': 'y.
Gr 123; Armatruiig v. ArrMtroiig. 21 Gr. 361; 1/'<"<.'W >•/

Or'roorio Gr. 450; Colemaa v. G!a,nUle. IS Gr. 42; Lcc v. .\l,h,..

"7 Js Gr. 527; Mchinaou v. Sarga,,. IC. Gr. 78; -Uc .c,„„,. v.

'';,„' 13 GrtB; Kerr v. L,M,m«. 8 Gr. 435; KeQu.mbii.. ....

738; /.»ic80„'v. Fra,cr, IS Out. 4«li ; J/«rrw» v. Jir/,.,,.,. 2. J;;..

:i-ii: Itc U>ggar. 8 Ont. 372 ; Ua,U v. Harpvr. 11, Ont. Ui.
•"'••J'"'";

;„"! 24 Out. 832; KHMI v. .If.-r.«. 27 Ont. 487 ;
/fe Uc„. ^h,n,l

)',f 'il Ont 173- ;.V|»iol';« v. falmrr. 32 Ont. 431; and where „

liowre^s has made her election she may bo restrained from afterwar,!-

proseoutiug an action f..r dower; \\\;tacoll v. Coc*cr/„ic, 13 Gr. ,'.».

IilfanU.—The jurisdiction of the Court of Chancery over infants,

was partly exclusive, and partly concurrent with that of the Super.,,.;

Courts of' Common Uiw. As rec.irds the custody of the persons o.

rnfants, it was concurrent with that of the Courts of Law; but a.

regards their estates, it was exclusive.

^s recarils the pers„..s ..f i.ifnnrs. the Court of Chancery coul.l

make order for their custody, education, and maintenance, ai...
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„„,.oiiu L'uuT.Iian« of their pewoiis : He Keith, 7 V. U. 138; Maeyabb t«. M.

V l/c/»Hi^ -'.'. (ir. 144; He iricin, 10 Gr. 401; Murphy v. £Aimphtcr,

r' til-. -41 ; .iiiun. (i dr. iKi:i. The Surrogate Courts had a concurrent

iiiiisdiction' with the Court of Chancery to appoint guardians of the

i,..i-^ons uiid wttute.* of infaiitw: He StatmarU, 1 Chy. Ch. 15; He Mc-

[,.viH. :i3 (ir. liH.

Va regai-dB the custody of infant« : see He Keith, " P. It. 138 ;
Re

I i'llric 3 Gr li7i» ; Hv Dacii. 3 Ch. Ch. 'Z" :
Aiidrcica v. Salt. L. U. 8

riv (122; i^f fc'Hiarf, 12 1\ U. 312. 435. S. C. 8«6. iiom. A'wirf v.

.^,',,urt, 1.SU2. A. C. 425; 0" L. T. ."JH: iiud see U. H. O. c. 1(W. .ss. 1.

' 11 U in notes to sec. 58 U'-'. wliereby important changes were

iliuile in the law relating to the custody and guardianship of infants.

I'ormerly there was a contiict between the Courts of Unv and

J'liuity as' to whether a testamentjiry guardian could be interfered

with: see He Andretca. L. R. 8 Q. B. 153; .Indrcica v. Salt, L. 11. 8

riiv iV2'Z: tint tin- iiowi'i- to remove testuiuenlary guiirdiaus is now

.xpri'sj" yiveii to the Court by statute: K. S. O. c. llHs. s. ^1
:
and

st'e He X 18»», 1 Ch. 520. Formerly it was not customary for the

Ci.urt of Chancery to exercise jurisdiction in regard to an infant,

unless the infant had some property in resi>ect of which the jurisdic-

inn could be invoked: Wellealci/ v. Bvautort, 2 Uu»s. 21; Clayton

V. Clarke, 3 D. V. & J. 082; but the right of the (Jourt to exercise

jari-ilii tion is not lonsidered lo Iw limited to rawes in which the

proinrty of lUi- infiint is involved: He Hitenvt; 2 Ph. 247; He Tyiin,

•
; & S -id; i.c .>iiiuii, 12 P. It. 312, 435; see S. C. 9uh. num.

Smart V. ^mart, 1892, A. C. 425; (i7 L. T. 5lU : He Mvdrath, 1802,

J Ch. 24ti. .Viiy suit relatint, to tht' fj^tnte or person of an infant

und for his benefit has now the efifect of umkiiig him. whether plaintiff

i.r aefeiulimt. a ward of Court: Gymt v. t.Hbard, 1 Dr. & S. 350;

Ue itirti: it II. L. C. 4-10; I'r.idktun v. .Uacrory. 2 Uiiik. 730.

Tlie Court, upon ou application for a habeas ettrjtH'i by a father to

i.|)Iiiin the cu.stody of his children, ciiniiut require the applicant to

;.itKeed by way of petition in order lh;it the facts may be better

.uiiuin-d into: A*f Umart, 12 P. It. (i35.

'I'Tie Court has power to order the sale of infants' estates wheu
necessary to provide for their maintenanci or education, or when
I y reiison of auy part of the property being exposed to dilapidation

^.r depreciation from any other cause, the infant'.s interest requires

it : K. S. O. c. I(i8. s. 3. The Court may also make iHovision out of

iiu. infant's estate for his maintenance and education: .iahbouyh v.

\shb<jii:ih. 1(1 (ir. -*;;0; ii. S. O. r. lUS. s. 7.

An injunction to restrain a breach by an infant of an apprentice-

ship deed wa-s refused: in t'ranvvivo \. liainuni, 43 Ch. !-». Itt5.

Marrlagie.—The Court has jurisdiction to declare a marriage void. Marriftwe.

i'Ut nothing short of the most clear and convincing testimony will

.jiistii.v the interposition of the (Jou' : /j((if/r»» v. Chnmbtrhiin, is
nut. 290: Burns v. Anderson, before Proudfoot, J., 10th November,
L^^::: ;ind see Hcott v. Sibii'jbi, 12 1'. D 21; ." L. T. 421: Bnrtlvtt

v. Hice, 72 L. T. 122; Clark v. stkr, 73 L. T. 032.

Idlota and Lunatics.—The Court of Chancery formerly exercised Wiots and

ta xiln.-^ive jurisdiction o\er the persons and estates of idiots jind •""atlci,

limaiics. This jurisdiction is now regulated, so far as regards obtain-
iiit' declarations of lunacy nnd i>roviding for the sale of liimitics'

states, and for their custody and n'.nintenance nnd the payment of
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jurl»(liotioii to niitlii

• made to him on i-n

765.

iheir .lebt«. I>y R. S. O. c. tIB. Tho t'oiirt Ii:;-

rhf coiiiniittiH' nf 11 lunatic to nccppt n it^'vi.'

tion: //' St f tan. 1S98. 2 Ch. 3TS: 78 L. T.

ntajiMK WMt«.—The jurisdiction of thf Court of Chan.<irv r„

Htiiv \vi«i.' wn.s pnrt nf thf .oncnm'iit jiiri«<lu-tlon of the Coim ^l,i, ;,

WHS .'N.TciH'd hv iiipans of injunction. Thf jtiriH<lirtion nf l:.
,

: ,

oriyinnllv nrowp'in England on nrcoiint of the incompetency (-' \],^

Court- .if I^uv to L'iv.> ndequntc rt-lipf. The jurwdiction of tho r, i,

of Chiincerv wa*. orisinnlly contined tn ciisfs of what wus by (i ..,„,..

whiit niiBleadint: iix* "f words .nlU-d " cMUitnble waste/' m.M ,i,.;

tbercbv nets whi.h wnre deemwl waste only in Courts of ht|uity. ki.I

for whifii no mtioii would li*' nt law: nin\ to cases where no \v,i>r.

had l.«-n actuallv r-anmitted. I'Ut wn.s thrfatem-d; but by latp •^t;,r-i',,.

the iiri^dittion »ns fxtomled. and thf Court was enabled to eriiit

an injunction v> restruin wiiste. notwith.srnnding that the ii.irry

in iiMssfSKiou claimed by an ad*ersp k'Kal liiK*: K. 8. O. lf;'77, i. |it.

» 30- Wifihtmaii V. FiiUi. 1!> (ir. .V.ll. This rl-iuse is now .-.UiUTM.,!.
1

l.v sec. 5JS (ft I, inh'i- see K. S. O. 1S,S7. p. :Jf^7. Sec. 58 r2> in

effect abolishes the distinction between lepil and equitable W;iste. |,y

takiiit: nway from a tenimt i'lr life without iini)eachmeiil of wa-t^,

tile legal riv'ht tu commit equiiable wa.ste. Se*', however. /» !• ' ./w-

irright, Avia v. St-tcnuin. 41 Ch. I>. 53J : l>'i-/itcood v. M'wii'ir, ly.,,

3 Ch. 30«: -UfMj v. (obUij. ISHC 'J Cb. r)3.

All ilie nicelies of ancient learning as to waste are not to be timh-.

'.•ircd ullliour discriminution to such a country as Ur'arifn Vy/j..;

,. W.inl.ii. H (K h. K. tl.

A irortfiaKee of a term of yenrs beinp in possession, may, at <b.-

suit of the mortgagor, l>e restraineti from committins waste, cm-i

ihougli 111' have obtainfHl the consent of the reversioner: ChUhuJi

skrhloH, 1 Gr. 318.

A niorit'onoi- in possp.vsion will not be restrained from eutiias

timber for fuel, fencirc. or repair'; upon the prennses, but if i\v-

security is w-nnty he will Iv restrained from cuttinp timber for nil;.i

purposes, at the «uit of tlie niortgatef : /?"«« v. ith. ' Or. 14:.;

King v. fimith. 2 Ha. 231): or at the suit of an execution creiliior:

Waaon v. Car/ientci; 13 (ir. 321*.

An injunction has been crnnted to restrain waste pending liticaii>>;i

as to the ownership of the property: Chrintk- v. /-"»?;. 3 Or. ';:;ii;

Rohinx V. I'ortrr, 2 I*. C. L. J. 2.30; and an injunction has als.» I ..n

(.rnntefi to restrain waste in favour of an unpaid vendor agaiii^r a

vendee and his assignee; Laicrtncc v. Judgv. 2 dr. 301; Fvnii . v.

Kerr. 2 Gr. 008: Mitchell v. Mc^iaffiif. « dr. 3(;i ; Mahh v. flio;- ,i. i

r. C. L. J. (J8: McLmit V. Iturton, 24 Hr. 134; Siimmcrx \. <':.::.

28 (ir. i'i*. A tenant for life who is not entitled to hold witliout i:,;-

peachment of waste, may be restrained from committing any h:i- .-

in an action at tlie .suit of the remainderman: Vloic v. Vloic. 4 liM.

X).".: bur see th-akc V. lliyc. 22 C. l\ 341: fiiiun<liri v. Brvnl"
.

'

<)iir. (i03 : Munxie v. Lindsay. 10 P. It. 173. and where the tenaiir u^v

life holds bis estJite without inii>eacliment of waste, if he is ^'iiil;v

of malicious, extravagant, or capricious waste, that was fonii'i:.;-

called ' e(|uitable wa>te.'' and may be restrained at the suit oi" ili.'

revei-sioiier oi- remainderman: tiurih v. Cnlthii, 1 \X. & T. L. C l'.'-.-

S0<!; Vam- v It't.iiiinl. 2 Vern. 738; Rolf v. SomcrvUIc. 2 Eq. *'i\.

Abr 750: .I/'*/tw v. MorrM, 15 Sim. 5(X5 : Mirklctlmuit v. I//-.'.^-

thic'ait, 1 De G. & J. 519: Turner v. ^\ right. L D. F. & ,T. 1^:14;

T'tlhot V. Hope-Scott. 4 K. & J. 90 ; and see s. .'S, s.-s. 2 infnt. H-

cannot be restrained from merely permissive wa.vie: see In r' '.,,;

u-right, Avia v. .VticmaH, 41 Ch, IJ. 532,
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A tfnsQt ia tall lii poaii«Mlon cannot bt> rPHtrahifil from commit- Mc. M.
, ,;g >xj;,tf; Turner v. Wright. Joh. "W : Sitvitte'g cane, Mo». 224, 1

W. & T. L. C. Kt|. l.*J. pxoept after poniiiblllty of Ihwue ^Itinct

:

\ti„ni- :i-t'>'ittinl V. Mnrlbtirough, a MiuUl. 338; .Ifej-uAn// v. flHbft. 2

P«. 17J.

A ptiri linger who has (tone Into ponswalon and liaM falle<l to mwt
lii, ),ivriifiiis may ite restrained fi-or, r.-iumitting waite; Ferricr v,

A,..'. J lir. i«v

Wlirre tilt' plaintiff liiis -liinihtTed on hia rights : Hugkaon v. CVioA-,

I'll i;r. i'lS: 111- till' injiiiy i» iriflinij: Ueruanl v. lUbloit. 21 Gr. IDS,

nil injiinrtiim "ill li» it! >eil.

Speclfli: Performance.—Tile jurisdiction of the Court of Cban- Hpci'lHr

iviv [i> dfrii'c ip<\itii- jN'rt'ormance of tontrattii nn.s dincretionary. li^rform-

lull the exerciae of thii* diacretion uaa regulateil hy certain fixed
"'"'*

mil's iiiid principles: httmitre v. llirmi. L. U. li 11. I,. 114, This
t.nuii li iif the jurisdiction of the Ilitth Court is also disiretioniirv

:

;„ ,1 Kiult. 1SI5. 2 Ch, li03, SpeakinB generally, the Court of Cliu'u-

,iT\ ri'fuseil to ilwTpi' siirt'itic performance ot contracts or oMica-
tioiKs except ill those cases in ^vhich there was no adequate remedy
at liiw for tireach of the iiKreement. and in wliich the Court could
Milnriiueiiil and enforce the execution of its decret?: .htluiHon v. J/oh-
Irnl .1- lilv of Otiti ini Hit.. 22 Gr, 21)0; neither would it enforce
>l'.i ilic iii'rformance of mere voluntary agreements : He Lucan. 40
('!i. I'. I'll, Agreements fur the sale or leaainu of land will l>e

siii'iiiicaily I'ufiifccd ; th'iitiUnn y. Kenneilji. ~ Gr 342: Simmi.iit v
(«,,fl>hll. 17 (ir, 1112: IlrxUr v. /'curcc, ISKKI, 1 Ch, p, 341 (an agree-
mutt fur lease of nil iiinlivided moiety of miueriil property, even
will-:: iimde liy panil, if tiien' have been acts of part performance:
,v*,„,.ii/i \. I'innU. l.s (!r, >: /f»t/i/- v, Ihiirrh. lii (Jr, 205; .IfcfJon-

(iW I. MiKiiui'iii. 211 (Jr, 12; liiit payiiu'in uf tbc wliide. or part, of
till, imnhiisi' money is col iiii in t of part lierformnnce siilfl.ient to
ictiii;! imro] evideni-e of a coiitnut for the sale of lands: Johnmn v,
7Vn r,tniidii Co,. ," Gr, 5.'»«

: the acts of part performance relied on'
must lie siii-li as cannot lie referred to any other thiin the aliened con-
nun; \hl,,-,.„i V. Mn,l,lu.„.,. .-I Kx I), o-lS: 7 Q, B, D, 174; 8 App,
Cii,., )li7; .vcj-loii V, tllKll. 11 V. C. 1„ ,1, !14, LettiPB the purchaser
int. I ii.'.sessiou is, urilinarily, a si'lluimt part pcrfornmnce: see Crane
,. n.wi'le. 22 Ont. .il!); this case was reversal in aiiiieai on another
|i,.iiu ;

see 20 Out, .Vrip. -111. .Vs 1.1 how far sigiiiuB tlie deed, irithout
(i-liwry iiy the lendor. is part performance, or evidence to satisfy
til'. Stiitiite of Frauds; see (iillulrln v, niiilt: IS (ir, 1- \lcChiiii v
l/i' .:<!:». :', Out. ."llltl.

Tlie piirihnser icidcr a contract for sale of land is not entitled
"' ' •'""' '"" "! I ' performance by the vendor, unless he has lieen
pi'i.iiii.t in the perlormiince of the oblisations devolving upon liim.
anil iilnajs renuy to carry out the contract iiu his part within a rea-
siai.-l'lc tiiiii', eieii tlioujth the time was not of its es.sence ; and Ls not
ratit,i'ii nlieii' ill' liiis declared his inability lo pcrfnrm bis share of
tlie .iiiitriict : II iiH.ici v, Haial,-iii. 2!) S, C. It. 171 ; Lev,/ v Slogdm
mi. 1 th. 1.: ,n 1„ T, .-UM; but tboush a purchaser bv laches may
limi' uelairri'd liiiiiseli iiom the right to specilic iierformance he may
lieienhelcss lie entitled to diimugcs ; l-nrntitiU v. Ilenton. 1000. 2
Cli. j:lS

;

,S2 I.. T. ~ri
; but in the case of land be is not entitled to

iLiiiuif's fur loss of his bargain, but only to the amount of the price
nil!.!: /',. :in.l s",' C.iiM.n.lhm hi'.' y. I.ahgti. 27 (>,ir. App. pet
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SL"W.ti tb, amount of .h.lr v.lue an.l no, n,..,ely the „ri..

„nce in favour of ,hn „ur.h»..i " ' ""
"''"'X lirao hp enfml im-

„ ,.n,,r„,, for lb.
"'''3/L';'' t ' °

L . he lef.nd,.n, kn

.,«<<. wus .l«T..e<l: SI. /)t-«i. V. //.OTi"». -'4 Ont. .30.

A contra.-, tor ,h,. .ale of land inv..^iu« » l'''„"ch of m.«. will .-•

Ik. .«p«-ilirall.v enforced: l),lv,- v. '.r"(/. 100.'. 2 Oi. (KX.
.

»i

42.1.

Specif,.- performance of nn agreement for th; e^;h""8«
^J

');;* '';

,k„ i-„i,e,l Stn,e-< for lands in Ontario, was enforced at tne »ini

',he
',"::.; of ,he laLi^ m ,he United State,: Mon,,..,...,, v. Il«,; "

bum. :n On,. 433.

The Mle and .peclflc .lelivery of chattels may -
™f°'"'' ", '™

d„mage^ wo,"ld ^nnifes.l.v be an inadequate compilation. »
.

.
^

"

the s^cific delivery of f-U.,..-
:
Z'-'-^v. /'«.e. 1

^^^J^-^l^.^:
981; So«,cr,ct v. Cj,»ho„ \\ & T. L. O. Eq. ^ -

^ j,^,,^^.

of unl,|ae value: fc»» ». «";'- -ij''-
^.Thorny aommw.ionir.

l' T in ,",- be enforced: but ^pecitic delivery
?/

-«h->'^':;;

will not usually be dec-reed: Buxton y.M.r. 3 '^^^J^-^ZZ
V. Koirlaa.;, 17 Eq. 141-. but » """?.' '''"''"' 'Vrm Ti. v-

specifically enforced: Fare«,cU v. "
f/'^jff

• ;' ,"'\.*^;,,/„
, ,. j

Cori!,. 4 Or. 45: »'(ci-™m» v. r(„rJ:, /I. »41 ;
f »"<> >. «'.'""'«'•

Gr. 24 ; 4 (ir. tS".

An agreement tor the allotaH-iit of shares in a con.I>an>-, itn«y

-rc';i;e^£' o^^h^rert ^zi;^ r-'^;;^'^
-

^f-h/s:VpS™t-;-q;^a,jx,^^S^

:

inventions: /'riiiliiio Co. v. .So»i;)«oii. L. U. 19 Eq. 41'.!. i:»r
oj^."

™f gll will with busi„e«» premise.,
"f* ""-T %f.r 1J^r 3o'''

on Em. Ml: .U0...O/. V. .Wn.o„. 18 Gr. 453 ; 17 Or. .i .fl
:
10 0^-30-.

or' wilh plant and trade se,Tet : Br„..;,i .. U..Uhca,l } S & S. .^.

but not of good-will only : UtxUr v. Voiumtii. ll.&W. ><«>. A con
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,r„, t l«.tweon .™.l m.n.itn.turor. not t" ..II «™»1.
'"""'^""i''

'
'*' "

r„ V 7*/i;ero*»»(. Soil Co.. 1» 'i'r. MO; „. aUo nBm._m™t. not

„,lr«*. within r.-„.onnbl,. llinU>: .« W;./.-.,,,,), v .\ «..«, • <'f. -'"^

-A- Uiit ,on.litli.n. 11. 10 the pri™ «t whUh «oo<l. nre to t» .o d by

r,.i,i'il vniniot be enforral •guin.[__anj. .ub-puri-ha«er

.sv.ri.,ii.. ll«». 1 Ob. :iS4; SI) 1,. T.

; ( h. 3(XI.

ivhirh on lt» Imp iloe« not nppenr to have b.^

n (iniil mill loiii lii.lnl niir .!,.. iit will not b.. »pecl-

:
(»», V. VoW'.U-. 711 I. T. -.M. :M.

r to einiil'iy :i porter for the gent-nil I

Tmlih
Mciiriilhir V. /'itr/r.r. lOW.

A rontnii't

inteiulcil to be

tically enforcv.l

A 'OVfiunit by

^,rf ''... lMt:i. 1 I'll. H'i

,. .1 r-." i.> iH- t.iu- wliHi til.- Court .'.ni.l

Tin Miitiiiil 't'ontinr W'citmiiiniir f'h»it'-

,7 \.. T. SL'O.

II ;;L-rtH'ni<'in t"> r^'f*"'' to iirltitrntina, will

,l,.crr«l. either diivotlv nr iinlli'frtly. by 'nnipnllintr tlio rprnl-

nrhitrrilnr: /?'' ^^Hi'^ft *t A'^Z-'-jr. 2.. *}
not ("'

firr.inr pnrty to nrpf'nt
R.

p. r.4.": !mt >(» II.

IMI-tl

t(» spi'dflc pcifoniiani

I

l/'/it'/cs^r NAi/» (.'<i»fl/ V. I'rnr

iitracis r*»laiinK t"

U'm-hU'nls for the fxp-ini-i'. ..f -,iariilion .I.m-.Is mny I>p ph-

(onwl: 11 i7«(m v. H'lfcion. 1 II. L. C. o3S.

SometiniPH where the Tourt cniinot (Lmtpc spwific- pt-rfoi lunin -• of a

noMtive pnrt of ii coutrn i. if thf contrnct inchi.lp*. a doparntp necative

r..nliiict thi> liitttT Bin\ tie enfon-cil. r.;;.. »n iiLrw^nu-nt I.y ii siiicer to

Miitf at a partii-iilnr r-'-^e cannot be Ptifon-^-l. nor an agrofnu-nt by a

wriltT to writp for a partirulnr iiubli.-b<r: hut if tlif iiy;ro<'iii.'nt ,il'.)

pri'vidps that th? »!ini:er is not to sine plsewhore witlunit tbo coiisfiit

,»f the plnintifT. or tlmt the ^vriti-r will nor write for any other pub-

lish'T 'lurinc the pn;.M;rpmfi!t. the nemiliv.' nsreemi'i't may hf fii-

forr.Ml: Lumlr,/ v. Waflurr, 1 D. M. & (J. 'l'^: Rolfr v. ff.i/^. 1.1 Rim.

*>: s/iff V. r''w«rH. 2 Jiir. N. S. SiS; ItAgt/ett v. Hhiikiii. HI \V II.

;itr_': Itroirn v. ilnnter. OH L. T. 4S8: -S/rtr .Vfl(-*/>«/'(T t'o. V, O t'oH-

«-/ la 1, T. .four. 182; Imt siu-h nepative covenant nmst bf reason-

„!,;,'.: I.hn.i<iiu> V. Barthnh.nirn; 18118. 1 Ch. I'm 1 : 7S L. T. fUtJ
:
and

wh.Ti' t'.nTc is no su'h iiogative rovenant. an injunction will not he

tfruntfil: Whiticaod v. Uardninti. IS'.H. 2 Ch. 410; (^4 L- T. TIU;

fiiinisiou V. CMniwff/iflw, ISIM. 1 ^^ B. 125.

Wht'ri' the specific performance ot a contract involves the working

Hi a niilway in i.ll its minutiae for all timi' to cniiii'. speciiic per-

il, luancc will not bi' ilecreed. nor will the Conrt attt^inpt to cnrnrce

it hv niaiiilanuw or injunction : see Kiiiytton w KiHiitton I'. «l /.. A';/-.

2s i>m. :;'.(ll: HUkfonl v. Chatham, Hi S. C. U. 2;{r>.

The Cunt hiis rcfiiM'.! to order siH'cilic i>erfnrin;ni(c of ,in ajiree-

rii>'nt by ail Electric l{!iil'\ay f'ompr.ny to run its cars oii c.rtain

-ti,.,.ts lit certain hours, and with certain officers, as the Court could

ii.it over>.fc the carryinK f>ut of the judgnicnt if granted: Khiwf'tii v.

Kl„<i.'<l;n J'. »( f. ilhitiH Ifuilua]! Co,. 25 Ont. App. 402: see Uamil-

/'.,,• \. n<imi:t>.n Stntl Uy. Co.. (S O. L. K, li42.

In i-i'.ses wlicrt' County Courts have no jurisdiction to decree equit-

able reliet. tii'y cainioi indirectly liwr''*' sptvific jwrfornuuico b> treat-

ing an a;.'r"fiii( in for a lease as an actual lease: I-'onter v. /?f»re«.
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THK JLUICATLKE ACT.

islr- 2 O II. iV.; "7 I- T. .-i:i;; u... «» 11 *«'.'•» v. .Mm,,

0,I.T. J.A.. 1» Out. A|.p. 44-.': I.ut .Im-. th» lutfr <•.«. tb^ ui

>bl« jarWlctl .( lb" I'.iunly Coiin. ban 1 ml..rv.l hi a'lia n

rivNn ; «•« K. !«. O. v. Xt. '. al.

Dt..o».Ty.-Thl. ,va. tniuierl.v .. pan .if ib,. .iclualve Jurl«h.

tbm'tV Court ..r Uh„., !. bur ...eu l»-(..r.. lb. Jil. Iratur. A. i

l,'„,;vv an lnrM....l;,l part of thf r»li..f wlibb ...ay la- "I""'""''
'

.v.Tv action. Tbi. „.ay b- ..btaln..! bj • Plaiiiliff "«'','";'
't
2",

,.i,.lant aiiiii..-. a pb.n.lilT. Th.' ..n-tboU of ohtal',

, , .......b..,! bv i^".- 1-ai "7- .v.tb.n. for .ll-LW.-,

only, in abl'or a torelun action. «ill not bo ..nteriained
:

/)"«..- >

Pcniian lhi«i,<, ''.,.. 41 I'h. D. 1..1.

-Tbe mode by whlrh n uinlttplb'ity '

-. ninttpr. wa« avoide.! i.i tin- (.'(.t.ri

ant. ami by a ib'l''

iiiir .

imltipllcltr of InlM.

arn.i:ry''''r.i''by''mI'ulrinrair'i.".r;'o..." Interested in Ibe -ubj.

mat.er o( tl,.- liliBntioi. to be n.a.le partie. e.llier a., pialntitl- n

,w'„,h„.t- ,n o,,.. -„it; bat .- ibi.- Bener.l ...le ,.,u..l....e. operat,

i.aon.enientiy it .vo» in certain .•b.-.»» ol . a».» provMed that ..n.

only of tbe pe,»..n. infTofd ..oe.l b .de part..-*, and that tli.i.,

who -yere not made partie. .bo.,bl be M.iB..b.„tl.y repre«e..t,Hl I

;;,,« «"o ..ere n.a,le parlie,. a...l >bonld be I""'"'' ">
''-.i'^:,;,,;

inn as if thev bad been them.elve« parties: I «e« Uiiln 1S.V1.M. -"".

201 "iKi i.nd' note«l. or el«e it .va- lirovided that the parties lai-:

ntk ii.ed not all !.. made ori»i.,..l defeudanta. but n.iubt be "''J'-'"

.letendam at a later atage of tbe proceedings (see «»lc l.""-

Decreeing the iMne. or CanrelUUon o« P«te«te.- Tbe jun

diction co.iferred o.i tbe High Court by this section to decree the .>-

,„. ,.„,„eHa.ion of pat.-,,., i.. |..--.b,.bly co„li„,.,l lo imtenu .asr. ,

bv the I'royincial Covernment. But under the U.S. C. c. ill. a. ...

the Court ba, also power to decree .be ca,„-ell,.tlon ot patent. ,..

invention issue.! by the !lon,i..ion liovern.i,. ut
:

.lud .„ay al- euic

tain a.tio,,- to restrain the InfriuBement ot s..ch pate..t». an<) ',,1

ll".uages ,vror: (/,. s. 30; Haafc- y. V.n^ick.JSiir. «»; fO O.,:

\.,.> 44'1 il S C K. :illO; .Sm.l/i y. tJ,Mu: i Oi.l. App. 1,28. >

;,ri,;. lal.u. to ;. |.-rs"" ul." i- >M tbe true b.veuT..,- is ..o de e..c..

l,u aciion by the true inventor .,...ler a subseque.lt pateu.
:
sm.ll

< „lilic <> S C K 4.!. Tbe Court of Cbi.neery vyould formerly r.

.,ii„l a patent for lai.,1 impro|,.-rly siante.l by tbe I'l-ovincial Goveri,

n,e,it ailbou.-b .be ..-i-am «.r.- -oblabb-. or even v.)l.l al law: \l«rt,

V Kctiiit;,!,, " Cr .S'. ibit it .\ould not set aside a pat.-llt issu,

npol, a ,l..iil,en,le 'view of ;.ll the cii,.u..,st„n,.es. wheiv the.',- wa, „

f;„„.l >. u,i«,ake: .v„„„.v.,„ V. ..,.,„(. .-, .Jr. o.iT
;
BoW(.,a v -/c/Je.',,.

y i i lU- ;tai»<- V. Hooiac. 1" lir. .yS2: Kennalu v. Lawlur. ,

ir.W; and see r„r v. /.,V,„,„1 8 S. C U. 14<): eye., the,:.

tl,.. ..atei.t issued contrary to a report of the Ile.r and Devisee Co,,

u,i.,8ioners a.s to the p,irty e.,ti,!.-,l: Mrt)ia,-,»id v. Jic/de-miJ. 9 I.

144- .lor if tbe plaiutilT bad „•
-
vportunity of brineing tbe mater,,

f„ is to Ihe attention ot .he oli, .s of the Crown before the imt.a

iss,aM. a..,l n-flecte.! to .lo s,. : M„l,„„ y. ifctca, Hi lir. olil. Bu.

patent issued ill error u.icbt be rescinded: c.j., when- a p.itelit ;

sueii to a ibiid partv aft-r .mother party had contracted to puroha.-

and bad gone into possession of the land: Varlgu v. Aeaae./!/. 4 O

111- ilt,ji;„ii-liciu,,il v. //,('. - lir. r,:;-J; or where .t issued withc
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,,rni»^r c.,ii.ld.r.ul.m by th. otll...r. or th. Crown o( all the ttcu: »

i'rirhl V »c«n* 10 tir. 2M ; "f ha* liauwl to A., whan an ordar

i„ ,„„„dl l«rt f»H.n p.».d for 111. grant of th. ''»'',,'? Sa I'^Vl
(,,«.r»l V. (.«r6"(». 3 Or. 383; and •w «oa»e«» v. tftaro* Soo«rt|i. II

i;r, .VW.

TliK Attonify-lJaneral i« a propar party to audi actiona whaiiavat

th, p..r.on lo whom ,b.. piiiwu hi.. H.il.'.l «;"uM '»''"""«* .V™",'

Hi <ir 4117 and »«• Mdiilllie v. .llI..r»ai/-(,c»«rol. U Or. S(l; but If

,h,. ,.„„. iiiudf In plaintiff i« oiia of fraud, and the patent™ would

i„„ I iiiiUecl to uiiy I ipennatioii on the patent lieinj wt aaide.

,1, |„. vii.irneyOenerui ii. not a neemnary party: ««'« v. .ll(or.i.».

. .,,. ml Iti Or. 407: lUi.i see (.ojjrcr.' v. Corded. U Or. IJli ; JMW-

rrw- V. Poiaeroi/. Or. 474; but «ee .l((orn«i,-Oe"erol v. UcAiillli. 8

Cr .'! 11 Or 881. JSl; iri«(6ro.)tf v. .l((ornii/-(j. mtol, 11 Or.

u''l«tri,i„,.n'- ^. , 1./ r n. 14 Or. :i4ii, wliiTB tlie Attomey-Oeueral

uv|..'..r« 10 Uoie li"eM u p.irty thouah ihe potent wai luiiieached (or

Iruud.

:i,. Court uiay be unable to grunt relief where third port I™ have

iiMrnI u title under the iniiioaihed patent williout notice of tlie

I,, ,t: /'.odor V. Oronl. U Or. Jii, TH: hut »ee liUteiu v. Coot. 10

. t Ml.

Tlie Court bv virtue of it» juri.dlitioii to ilwree tlie i>*ue of putenta.

u. ,111,1 ii.u. however. ..iitnt:iiii o »iiit for Ihe MwHio )ierformance of

nil ..rd"i' iu couniil for tlic unint ot land; Siiii/noa v. (jioiil, o Or.

Thoujh there 1> juri»dktion before the inaue ot u piiteut to estoli-

li-li the right to the ianue. Ihe Court will not act, in the ub^eIlle of

iiv opeeial Rround tor invokinu the Jiirindlction ; aee if"ll v. ^'roiiA.

I'l'Or SO; Brou«e v. Cram. 14 Or. I1T7
;
hut the Court may in a suit-

,il,|.. .-.i-,. luaii.' 11 4i'iliinitor.v jmliiiii.'Mt u^ M lli- ri|!bt» ot the partie>

wbiili will praeticnlly work ihe result ot :i i.urtiti.in Jt tlie Crown

is willing to act upon the jiids: nt : V'lo/'' v. Itntlger, J7 Out. ;i-.'I.

a7. The riiirs of (l.risinii

prm'ding sectinii mentioned sliull. except where otlierwise ,>

i.i-.nirted, bo the siiiiie as governed the Court of Chunoery

in Kngland, in like eases, on the tth day of llarcli, 18;n.

.i.^ V. c. 12, s. 23.

This section must be read in connection with Ihe re.^t of the statute

l;i\\ lif this I'l-oviii.t : and wberc-er any Provincial siauiL'.- niodilies

wliiu was tlic l:iw or rule (if decision of tlie Court of Chanvry in

Eiisl.ind in like cuses on the 4th .March. 1837. tiien the espreaa

provisioiLs of the Provincial statutes must control the decision of the

High Court rather than those rules which Koverned the Court of

Cliji!iici-v in Kimlinil at tiie date above mentioned: see .S'niifft v. The

>lrlki«iht Chiirili. Ill Ont. 199.

The jurisdiction of the Court of Cliancery in Enitlnnd wjis t_o some

extent reiiulated li.\ Imperial Stamtes. and by force of s. 27 theee

statutes ti.H-anie pun of the law of Ontario. They are all now in-

2fi
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THE JLDICATURB ACT.

3M The Hiali Court shall have the like juviwliciioii an.l

power as the Court of Cliancery in England possessed on the

'IMl'diu- of .luni... 1857, as a Court of E.|Uit.v to admmi.t.r

justice in all eases in wl.ieh there e.i:isted no adequate remedy

at Law. 58 V. e. 12, s. 24.

Tl,i^ »«-lio,i .•imfi-i-s iipoi. the High Court all_the powers of tb.

Ep"u^ Cour" of ChHOcery on lOth June,
'f.'-^"'-

f/^jj^,';''

S,;,",- iiTrioutriilli.l I..V i.llii.r LXpreM enaetment» of the Provin-

cial Legisl.atuiT. See sec. JT. notes liipra.

Amongst other lliines the Court has jurisdiction ,,, eutermh, a,,

action for till- pcini'iuation of testimony where 'he 1.""" of tha

c« oull have .loue so: See liV.l v. Lord >la<,kvMc. 190.!. i 1..

l-l. ss I T SH- l.ut the Court will not entertain such an ncti..i.

itre the plaintiff can. It he chooser bring the '^^" '" ""-

troversy to an immediate judicial investigation: Ih. lOftJ, i Ch. p.

388.

2» •riie High Court shall have the like equitable juri-

dictin,; in matters of revenuo ,n. the Court of Exchequo.

in England possessed on the 18th day of March, 1865. •.^

V, c. 12, 8. 25.

Tllis section in the Revised Statutes of ^f *}'
.^^-'iji",;, !,',',?

taken from 28 Vict. c. 17, ». 2. and was confined m its erma to
1

Court of Chancerv. The Courts of Law appear also to have b,.,

ruSiction both legal and «,ni«ble in matter, of «venne: s« B »;.

n 1S77 I- 111 « 4: and see ». 2j. »ii;ir.i. I'rior to JS Met. c. li. s. ..

^'had be«> held 'hat the Court of Chancery had iio equ.tahte juris-

iict'on in revenue cases: see -Voruiicft v. .Utor«evaencral 2 E. & -V

Ml J/ Hir V. .4((or„c»-0«.eraI. 9 Gr. 558; and even after cquitnhlc

Vuriidi' ion in revenue cases bad been conferred on the Ccur of

Chancer .it was held that the Court had no unsd.rtion to leh.^.

agnTns-tii. forfeiture of a leeognuance of bai " ^
J'""""' '^^;';;

which had been estieatod into a Court of l^uarter >'^«''<"',» """'''"

TlttoZey-acn^ral. 17 Gr. 1; 18 Gr. W8: but It was held that the

Crmv. ."ight liroteed in Chancery for d,,.^ alleged to be fraudulently

w "hl"ld. although there were no e<,uitable circumstan_cej connec.e.!

with the demand: AUormv-ISeveral. v. Viatkcr, 26 Gr. 333.

SO The High Court sh;ill hiiv.. power to relieve against

a forfeiture for breach of a covenant or condition in any

IcK,. to insure against loss or damage hy fire, where no loss

or'ilainag.. I.v fire has h:ippencd. and llio liroaih has in tii-

opinion of tiie Court, hecii coiiimittcil through accident mj

mistake, or otherwise without fraud or gross negligence, and

there is an insurance on foot at the time of the application

to the Court in conformity witl; the covenant to insure, upon

such terms as to the Court may seem tit. ati \ c. V.. s. •>(.

l-nder the general iurisdiction of the Court of Ch.in,«ry now vest

„1 in tlie niali lo.iil Independently of this section, it has power 1-
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„liPVH nsniMt forfeitures In cases other thnn, those Provided tor it.

!„?!„„• see sec >- (at, infra. Wherever a peoalty or a for-

SturT Tmpos^d to s^ure the perfort.a,.ce of sotae act, or the enjoy-
'

f 'otTrisht or henetit, if the breach of the act, or tlie w.thhold-

T,f the right or benelit cati be adequately compensated tn money,

f,f from the penalty or forfeiture may be decreed i c.»., where

:, .1 ment of a krger sum is imposed in the event of failure to pay

tinu trf sum bj a Biven day, such larger sum is regarded as

„ «e,.urUv for legal interest during the time the money a
""'',

f 1 Zety L«dd 2 Atk. 239; Slom„„ v, Walter. 1 Bro. C.

8oX're the performance of several acts is sec.ired by a cover,n,t to

^^v , "m, "Itich as to some of the acts, vvould be too large, ;...d »
L nthers too smoU. a compensation for the injury, the sum is con-

?l„^ M 1,° aTeuaity : »,. Kemhie v. F»nca, (1 Bing. 141. But where

Vr'i R 127- 68 L T 7(1; Elphimtone v. .Uonllonrf, etc., 11 App.

;„>' £2. S<'ee al- ™te to sec. 57 (S<. and ro,e,mnil v. 1. II. .i

II Itii (•u.2S(liit 111.". tliiTc mentioned.

Relief will be given against a forfeiture incurre,! by the omission

of^s mL moneyV.vment, c.,.. the payme,^ of ta.es t^dei- a cov^

mint : liacMcy v. Bciclc. 8 Cat. 8i) ; but see R. !?. O. c. 1 lO, s. l,i 111,

n4 to non-payment of rent.

The general leaning of the Court was formerly against sranting

relef against forfeitures for breach of covenants to repair, in the

, 'enoe of special circumstances; «,« v. Barcta^. 16 \es, 402; 18

Ve« la- O-reioru v. ««»..». !1 Ha. (1S3 ; .Vol-c> v. G.biioa, 3 Drew. 681

•y X: iSZl. 24 Beav. M2; Burl v. Gray, 1801. 2 Q B- O*' ,1"'

«,,. KnmforJ v. Crea^V. 3 Gilt. «7.5; Hughe, v. Mvlropohla,, Ril. <o..

1 Vnn Cas. 439; neither would the Court grant relief against a for-

feiture for breach of a covenant by a lessee not to assign the term

i tout leave; mi v. Barclay. 18 Ves. at p. 63; Barro«- v /.ao™,

11BI 10 B 417-68 L. T. 86; iSaslcrii Telegraph r„, v. Dent, 1899.

i, il Si.V SO L, T. 439 ; but an equitable assignment is not a

i.reicl of such a covenant; Oc„»c v. Faullaer, 1900. 2 Q. B. 26, ;

»' L T 708. Prior to the 20 Vict. c. 28. s. .'i. on winch this sec-

"„ is f.,unde<l. the Court ot Chancery would not relieve asain.st

1 foreteiture tor breach of a covenant to insure; <!r,n, v. KriajCT.

4 Sim 96. Relief may be granted under this section in respect of a

oovemmt contained in ml instrument made before >l"; P'''^^
"f 'f'

>'l Vict c "S as rcftards anv subsmiuont breach; Page v. Bciineir,

"(ii'- U7 See further as to rases in which the Court will, or will

Mt. relieve against penalties and forfeit uri-s ;
Stor.v's Eci. cinp. 34.

Bv sec n- (3>, >"^a. a Beneral power is given to the Court to

relieve n"ainst all penalties .tnd forfeitures. Whether the Court in

the cNercise of its discretion will relieve aL-.ii'ist forfeitures which a

Court of Equity would not formerly relieve "=an..st. 1ms not been

determined: see Barroir v. Iman. 1801. 1 Q. B. 41.. 430
;
04 L. T

liW It will not relieve against a forfeiture arising froiii a breach ot

.„v..|.:int by a lessee no: to assign witllout leave; see l.attent 1 vie-

graph Co. v. Dciit, fiiipra.

By R S O c. 170, s 13, special provision is made in reference to

tcrteitures 'under any proviso or stipulation in a lease, for a breach

of any covenant or condition in the lease.

860. 30.
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is K<^'>l^*^<
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recorded.
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22-53 V. c.
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Juriwiit-

t ion ill

THE JLDICATLKE AtT.

»1. The Court, where relief is granted, shall direct a

reoord of such relief having been .ranted to he uuulebv n,-

dorsement on the l.iase or otherwise. 5ii \ c. U, s. ii.

judgmoiii.

:{2 The rroceding two sections shall be applicable in

,1, fase of leases fori. tern, of rears absoh.te, or deten,,,„

able on ,. life or lives or otherwise, an.l .dso in the case of ;,

?eaie for the li'e of the lessee or the life or lives of any otlv ,

person or persons. .iS \ • e. l-> '• -*•

»» In anv action or proeeediug in the High Court fur

Tjirtition or sale of the estate of joint tenants, tenants n,

eorano. or co-p-..rtiiers. where any of the persons interest,,!

:X iaXUreof partition or sale h, -"« t are «n^-»;:

in tl,» Tilaintiff or have not been heard nf lor tliree >e,\i- <•

ipw rdt he r„u„ :i..all have the same jurisdiction that, m

Zcmlii'-s i.n.ler The I'urlUU.n Act, it possesses tor •,!,.

Tur . .^ bin.Un. the interests of such persons
ff^^-^

wWi the estate of such of them as by reason of bug n-

ttnue. absence mav reasonably be beluved to be dead; .iM

t™'e proceedings may be tak,., in siah action or proee .

-

nl for the said purposes as might be taken upon a petition

under the sa.d .\ t; and every deed or vesting order niade m

any suh action cr proceeding shall have the same effec „-

'"ed or vesting order made in proceedings under the ^.ud

Act. .58 V. c. 12. s. 20.

^.Ai;,;,;:';"^:;™.
/" iii' an,, :.. n.u. n.o. 057. an. not.s.

iX™; ". -rd" f»r partition. a...l ..e.i.o for th,. :.l.»e„.....

»« The Hi"b iourt shall have jurisdiction to grant

o!in:.mv to anv'wife who would be entitled to alimonv bv

the law of Endaod. nr tn nuv -.vif,- who would he entitled b>

\Z law of England to a divn.v,. a.id to almiony as mcideur

thereto, or to anv wife who.e i,n>band lives separate from her

'
ufn" ..,.. ^...T,-c.,t «...<• .n.d und.T ,-,rcnnistances whicli

would'Vmitle Icr. bv the law -f England, to n decree fo-
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"The iurMiCion by tbi,
-;'»,VTxt^T.'e;V'En"!ln/r^^

i, |„, 1, „l,„,it to n"'t.09'"'° r'?,. "^ i, linbl.. t„ l.e ..rreMfd and
,,.,„.mH.v. or .!.. I.l^nnt.ft ,n I-^to"-'-

J"
^j'," J„'« : ;fiW,arrf,o-. v.

".W,.,'';/,l;° S Tu 2T^\°'..vi'"™ ^A>''""">• » "' "
' ^

"»"• ^•

'ih",'i"i"v C. I. J- 201.

Th^ defendant n.ny ^e -ii'ol.^ed f-m arre-t if ™ * fact, ,.

.„a,l nm.ear '^<;}J^''^^X;LTiV^cZ" ^

^

The
succeed i^i the action :,-"»'^'',''''"",,"'-

±nains in force after judcment,

^t^bla'^h^be'Zrr^ld;!;'! ortb'r^t,ri,dic.ion: ,ee .W»t*„»M v.

IfncilonoM, o C. C. L. J. 66.

rendin. .be action, if the w^« » -d o'/^'XmoX"ofoS

;Ti; :;71, and notes.

The o.,l,v bar in EnRland to a »n t f"
'

; "™
^(ift-

. ,„a cruelty or

is cr.,elty or adultery ™,
'.'«'

J'»" "
,X onTv bar to an action by

;;"-;7CSir:yt::ni?: ^CdVi^ rime, to ... ... her

:

Vrllijaii V. ycHijan, 26 Ont. 8.

Proof of grave mi^onduct short of a.U.l^ry^will not d.enftle a

«'ife of adultery ; see ferris v. fcrrw, •
Ont. 4ab.

V hljblnd Jay be ,ul,ty of Oesertion .hou.b h * , ,

uever cohabited: Do Laubanquc v. Dc La»6a«g«e l».l^ i^ i-

The committal of a lunatic .ife « an asylum ,s not cruelty or de-

sertion-. Hill v. Hill. 2 O. U R. 541: 3 O. U R- 202.

Tint where the wife leaves the husband without sufficient cause.

E^rl" sl^'-rdl. 20 Gr. 31)2: or refuses him his mar.tal r.ghts:

^' „„„" inni p 317 «he is not entile,! to ahuiony; and itS :ee'm''"tL\re'^thfilisbaud '^^"'"^^^^V^^^:^^,^^
..„„ of her cruelty or adultery, she s not entitled to "'™°°/

;
.^^^'7°"

v. SilUgan. iiiprr. The eomlonation by a vyite of acts of cluelt^ ny

29
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her husband, is annulled b.v repetition of such acts: Boi-i:! v. B<iri,<.

.' ; Out. STl ; Copien v. Coptcu. ISJOri. P. M ; 1)1 L. T. J(i.l.

Wiei-p the jronnd ia desertion, and the husband offers to reiei>..

his wife back, the Court will require to be satisfied that the offer

is lo.Mi A,/., anil not merely set u]. to prevent the pronoum-enieni ol

judgment : Boe v. Rae. 31 Ont. 321.

Persistent and malicious charges b.v a wife against her buslyaiul oi

an abominable offence asainst mornlit.v. is held not to be legal criipli.v:

Itu'X-ll V ««««fn. 1«17. A. C. 31« ; 77 L. T. Mil
:
but [t was hel.l

sufflcient ground for refusing a restitution of conjugal rights: K»>.

tell V. fitiMcli. ISllo, V. 315: 73 I.. T. 295.

Une-third o£ the iniuu.e li;c prujierty of the husliand calculnt.";

at -1 per cent, ia allowed as permanent alimony in England
:
htmrl-

Itauae T, Shorthousc, 7S L, T, 687,

A judgment for alimony umy be suspended on >he applicatitjn Mf

lb,- husband on proof of the wife's subsequent adultery: hi-fni \.

,scicr» 14 Gr 150; but a husband who has deserted las wife, is uoi

entitled as of riglit to have a judgment against him for alimuii.i

vacated on hU afterwards olfering to receive and miimtain ii.r:

Cnnk V. Cnnk, lu Gr. 283.

S'SlmSiy »5. Au i.rtlcr or jiidsiiiuut lor uliiuouy may k- rugistuiv,!

"' '•'

'rf'aiKi in auv He"istry Office in Ontario, and the registration sluill.

Kwn"" so long as^the order or judgment registered remains in forio,

""""
bind tlie estate and interest of every description \vlucli tlif

defendant has in any lands in the county or counties where

tl'e registration is made, and operate thereon in the same

manner and witii tlie same ellect I'.s ilie ivgistratum of :i

cliarge bv the defendant of a life annuity on his lauds. .»

V. 0. 12,' s. 31.

.V judgnient

see U. S, O, c

lor alimony is registered by means of a (crtiticiu

l;!0, s. 52"; and nemble, an order for payment ol

may in like manner be registered.

The charge created by ili- registration of a judgment for aliniou.v,

binds all the lands of the Jefendant in the registration division 11.

which the registration is made. The judgment itself does not ™ii-

tain any clause creating a lien, nor does it sp«ity any lands l„ 1...

bound it can only be registered among the instruments havins no

local ilescription: (see It. S, (), c 13(1, s, 2U), The smiple act 01

registration i-reates the charge. This charge may he euloiccMix n

netition ill llie nlinionv action, where the defendant has made .1.;

fault ill paviiif tile aliiiioiiy ordered to be paid. Upon such a pel,

tion the Cmirt mav order the land bound by the judgment, or sii. 1

nnrt lliirct as may l>e d....med necessary, to be sold and the pin

ehas.. iiioncv to lie applied in payment of the arrears of alimony, aivl

the alinu.nv as it accrues, Kor form of order in sucli a cas... se.

)tn."t"r"' tormur, D, li, 37. to, 232; II. & L. Forms. No, tM2.

The charge created bv a registered judgment under this section i=

not affected by an assignment for the benelit of crislit..rs sul,,-e

quentiv made by the defendant, and the idaintilf is not obliged to rsnl,

,,„•( {.am with other ciedilors of the defcndaitl mid« l„ S, O. ,

124 - a- Ihraham v. ,l6ro/nim, 19 Ont, 2,->li: 18 Ont, App, 430: nor
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i, ,hP charse aff«t..d l.y the plaintiff .ecovering i'-J-'"'?,'!'
i" '"J"^""

•" "

Court for instaim.nt^ of ..limony in arrear: Lee v. Uc. J. 0..t. Wi.

«« In every case in which the Court has authority tove.ti„^^

..rder'the execution of a deed, conveyance, transfer or assign- o,.

„ it of anv property, real or personal, the Court may by

der vest such real or personal estate m such person or i)er-

1, n3 and in sm-h manner, and for such estates, as would

l,e (lone bv anv such deed, conveyance, assignment or transfer

if execut^; ind tbcroupon the order shall have the same

! tect as if the lejial or ..tlier estate or interest in the property

had been actually conveyed, by deed or otherwise, lor the

"',ne estate or interest, to the person in whom the same is so

onlcTed tn lie vested, or in the case of a chose in action, as

:;• -ueli eliose in action hadbeeu actually assipied to such

l;i-r mentioned person. 58 V. c. 12, s. 32.

T-,f ixracr of the Court to grant a vpstine order extends to every

,,. Xe ha« l.o.-er to order the oxeention of a ™nv'y»n«.

;' Uter. or „»<ipn,'ent. of any ,n»P<-ty. renl or P""""'^,''"'
'J,^

r, rt cknnot order the exet^ntion of any eonveynnee by any per»o
^

V , is not before the Court and amenable to ,ts juns,l„t,on. and

J therefore ol.lv vest the interests of those who are before tl^e

r'o;,nanr»;,bje,.t t„ us jurisdietlon: /., H-«,^ 17,0^.^ 4.4. as to

r„. rejiort ..t whieh see Alimt v, .i;r(.V.nii. 10 C. U T. 341.

Where lands are sold under the iudBmeni or order of the Court.

., !In!™.,"° bv the per^o,, bavins the leeal estate „ all that is

iecessary to vest the title in the purchaser. It is not necessary

rim. imrties f. the suit haviuR purely e,|uitable ...terests should also

in in he conveyance: «».. v. S^eci.. 1 Chy, Cb. M: t/oorc v. .**,.,-

»er° 1 Chv Ch r>n: but perso..s liavinB equitable interests who nere

"ot 'parties' to the action wo..ld .lot formerly ; unless represented

""iieientlv bv persons who were parties, be 1h.u..,1 by the JudEn.e.lt.

and it »^s necessary for a purchaser, before takms either a con-

v.vance or vesting order, to .*e that all persons haviuB any interest.

Ii.id been made parties, or were properly represented by persons who

w.re parties, and were bound by the judBiiient: but see now s. ;.><

I 1 1 I i«/ro

Only Inter-

eMlB of par-
ti.;n lit'tore

the Court
.an be
vi-sted-

Bt a vesting order, all the interest, legal and eipi.table, of the

niirins to the action, or any of the.u. may be vested in the |*rson

.laiiied ii, the order: Re R^l,n,o,,. 2-J dr. 149; even thc^isli some

of then, be infants ; n«,,nUI.,„, v. K'"'./. 2 Cl.y. Ch. !(.. But where

I be legal estate was in the plaintiff, who became the purihoser h..n-

«elt at a sale under a decree, the Court refuse.1 to mn' e a yest.iej

,.i-,lei- beca.ise it had no power to order him to convey to h..niielf

:

Koirrn v PoT. 1 Chv. Ch. 3.S7- I., such cases the purchaser s t.tle

\\..iil.i I... made oi.l by the pro<i.ictioii nf tli.' .iudgment and the Mi.s-

ter's report on sale duly confirmed (see per Mftclennan. Q.O..

nrg«ni,fo. 22 Gr. 452. : but this has bceu thought an .insatisfact..ry

mode of proving that the equitable rights hav.- been eitinguishe.1.

and in some oa.'.es under similar cirL-.inistance.i vesting orders have

lieeu made, r.o objection thereto beins raisetl by the parties.

.\ vesting order will not be granted to a p..n Laser except on proof

'.f ..ayment of his purihase money, or on evidence entitling him to

an order dispensing with its payment.

tiTeot of

vc^tin^!

order.

Wstin^'
on.er when
rffUhed.

t4

(

i
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I'urchnHT
eiitilttfl to

(teed.

Notice of

motion for

vrstintc or

(ler, to

whom to I)

The ,u,r,haser i» entitled to a couvw.ince »-itl, ordinary coven«m-

vesting order instead.

sl..:^^T~sri—.;»".;."/<»? S:s;!. «..."..

Uronl. 20 Gr. 78.

l-,.on a sale of lands by the Court, notic. to the vendors solicitor

-B^rs^Sn^i^r^r held .X]=jrtr.
i.„ :i„^irr;eLtSfoSir^i:2^^r'^sr^;-^~;?^.v'

„dt7™ 3 Chv Ch. 270. where the rests of the mot.on were ord r...l

Sbr;;^^rsrx^£r^td"=/in^t,^';
MeMaller v. Kei«l>'h"ll- 1 Chy. Cli. .l.-O.

. . Where a ourohas.T takes a vesting order he usually waives nil

.,m-l,»rr ^l^'"
?„ the title ,,n.l if Tic«session has not previously been ile

:S';!;
;;.."

ilv^^i'To him hJ u^unles rte' responsibility of obtaining possession
j

i«.iio.,.io ''""'7 ,';,°'";
,1 J. B 30; „nd where a purchaser after the lapse ..,

""" "
a "ear "om otainins a vesting order, applied to be a lov>^d en.,-

^ensatio,, in respect of certain u-xes which the vendor -hould hav.

paid, the application was refused: K>«e„id v KmcGid. « r- «;

Rut «o Ions OS the purchase money remains ra Court, an appli..i-

Hon by a purchaser who has inadvertently taken a vestmg order

wkhout I?rsrr7°,^rinf incumbrances to be paid off. to have the ,„-

^tlbrl^s dLcLarse,' out of the purchase -''-^' .,7'" ^^ ^''"j";:"
^

Fle^nm v McDouiioU. 8 P. R. 200; Turret v. T«rnll. 7 P. R. 14..

As retards infants, whose estates have been sold under the dire.-

"'»"••
,i„f„rfSe''court. the Court may "''" -me per,„n to execute

.;

conveyance in the place of the infants: n. S. O. c. IW. s. .>. .\n.i

Master in Ordinavv or a Local Master may. in like manner 1-

'
der^d o execute a deed for adult parties who have l^*"

^-""J?-;'
;'

"„ caol for contempt in retusinj to execute the same, "fee the s

s' ^S- Uiltiaril V. CnmliMI. O. B. 2". fo. 710.

Under the Trustee Relief Act. R. S. O. 1807. c. 33fi. ss. 5-in. tl.

ir"- Court ha.: also power to make vesting orders
:
and under sees 1.

and 15 <2i wherever the Court can under that Act make a ^est..-

o^er it may also .appoint some person to execute a conveyance.

,uri«ii.- ST. Tl.p Hiph Court shall have the same jurisdiction a-

r'«'. tl" Court of Chancery in England had on the eighteen h

Intr""" dav of M,Mvi,. isr,.l. in ..v^rd to enaKlin. 'nf:,nt.. w,th tW

rr"«r ..pt.n.tatini, of the Court, to make hindmg settlements of
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„,i, re„l and personal ''^^'IZZZlTc^uM^f^^^^
;,,„o„s submitted or the op.mon » *e to.,n

^^_^^_

i,rt::ZZ^t^SVlZJ^», - otherw^e, eoncu. .-..

Iberdn. 58 Y. c. 12, B. 33 (1).
Chu.- «««

„ry .. to ««»«'»'""» n^h law r«ulatoa by th. Imp. Stat.

p„ty. wn» "D the 18th >^«'.^'^, 3^0 .,. 15.1s. Tbe Act

IS k in Vict. c. 43, now 11. ";"•''%'•_
„„, temalm under Mven-

'™ „„. ,>,„.ly to -a'" -''"Sin'tar the sanction o. the Court

t„, year.; .ee aec. 8-^„^" "^^ ™
th» i„f,„t a warrt of Court »o

1: ;rn":rt."er cj«'°"»;^s-
""» -^ ^""•'""- -^ "-

°'"-

't.^Icronl' r-^^SLfTn «l^rr^^'"
°*^°^'

but it does not »''ble an infant, even «tut ^
.^^_^_^^ ^_^ _^ .

,0 dc more than Ml adult could do. <^».
^^^^^ j„, „„„

rieil woman and made a I»""'"''"^„_,j
.-t. but the settlement

the Court under the
»'»"':^;"''°h"™ j, ^'e had been an adult;

,„ on. which would not have bound h«^^ '"e °a
^^.^^ ^^ ^^^^

"
w„k held, notwithstanding It had rew^'eo

35 ,.^. ,,. 21 ; j50 I,.

Lr!.tobelpvalid: B«cfcm<..t V fl»rt-»-jer^,iSj,
^^.^ ^ ^ ^^^

T. 7115; 13 App. tas. 61' f '.'/"i' '^ But the Act cnabl™ an

BuckUixt V. «»»*'«">!• *'*|";.; oourrto make a valid post-nuptial

irme-nfsoTarTraO-Ilt'^^nTah'e one: «c W«». ..> L. T. 4.,.

,„ England applications for the --"-
f^'t ^rde'nce t'o^how'.

„ent by an intot «" ,^'Vff,,,',", "^^ ^"J^"™, o'r guardian: (3, If

II, Thpintanfsase; 21 If thereisa yp^ ^^^^ ^,^^^

none, what near relatives, and
"'J"

™"°"',
..ogitio,,; (5) Infant's

?he infant is; (4) mfa.ts P^;™-/-^/"„
, 7„'Srion of the other

,,„>: llrmiiigKay V BroiDHMi'C tJl ''• > "* ""'

K" I T 304

A'settlemcnt maoe by -
J"'-' ^^fSavii'/ar^P^^ljt '^puTt^

was held binding on «he
»^«^°J'X°''„'„^.lnS' Ws majority: W«-«rJ.

it until the lapse of four years after a « ^^ ,^^^,,^ F„rn»»-

:;°rhsSnrber'rrtnr^;V"«o'i.L.-18W. . »^- «!

Speoi.1 C.«..-The jurisdiction of ^e EngUsl, ^-< ^^'^^ ^SS"

eery in regard to special
Jf

e,!;^"
/^.^^^^'Sy Sat Act a special ca„

|„,«1 by Imp. Stat, l.t S 14 '^•^- ^- '
, ,^„, p^vision has

„,„, 1,„ stated -•h™'""-;-™^'^: rrprovUous ^f Imp. Stat.

-'
'T:;r;"'r":U o^S^pl' iow infoJ,. in Ontario are to b,

lound in K. S.O. LSilT, c. 324. ss. If. and 1,.
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n<-utioiM

iiut enUr-
Uiiisd.

After itction comiiiencod a -'Special t-itiif ir.ay be stated under ftiilm

372-375. hut. im do pritvuion iti made for tttuting ft ipecial case other-
wine tliiin in an iii-ticin. the abov** s(H'tion 37 of tl.e Jud. Act, mii»t be
takpt) to be moditip<l xo that the jnrisdlrilon mentlooed can now only
be exercised bh provided by the UuIca.

Fictitious questions will not be entortiiiited, ho a» to give the C3ourt

Jurisdiction in mnttei-M not cognizable uti<ler the Act: Prytv v. Pry$e,

15 Eq. 80; and see A'// v. Kry, 4 D. M. & G. 73. All personabem'
tieially inlereriitul slioiild be parties: h'tittrutlo v. f'annon, 4 W, U
450; and trustees must be parties to a case for couMtruIns the tru&t

deed: Vorhn v. Hirhardnon, 8 D. >I. & G. 120. A\Tiere woni.- of th-

parties b>-ni'ticially interested are out of the jurisdiction. Imt othct>

havinft identical Intfrfsts are before the Court, the presence of tli>'

absentees may in the discretion of the Court be dispensed with : Hv
Broicn, 1.1) Benv. 401.

The ca.'se must be framed so that the rights of the parties can be
determined, or the Court will decline to answer the questions sub-
mitted : tiutketp V. Bope, 4 W. K. 280. The Court will not act on
inferences drawn by the parties, but necessary facts should be proved
by affidavit: Domviile y. Lamb, U Ila. Iv.

t The cAne may be amended : see Rule 312 ; but where a material fact

was ou.itted from the came, but was admitted by all parties at the

lipprins. prefacing the order with a recital to that effect was held to be

suffici»ut: Lam- v. Debenbam, 11 Ila. 18b ; 17 Jur. 1005.

But an amendment after final judgment cannot be allowed: John-
ston V. CoMsumers' Gas Co.. 17 P. R. 297; and see S. C. 23 Ont. App.
5)W: 78 L. T. 270.

The costs of all proceedings under the Act are in the discretion of

the Court: see Attorney-Gen. v. Toronto Gen. Truatu Corporation.
5 O. L. R. p. 008.

may^to'' **' ^^^^ ^^^^ CouTt shall have jurisdiction to try the
theyaiirtity Validity of last wills and testaments, whether the same re-
" *'"*

spect real or personal estate, and whether probate of the

will has been granted or not, and to prononnop such wills

and testaments to be void for fraud and umlue influence

or otlu-nvise, in the same manner and to the same cxront as

the Court has jurisdiction to try the validity of deeds and
other instruments. 5S \". c. 12, s. 34.

The jurisdiction of tltt* Ili^li Court, as regards wills atTecting

personalty, depends on this section; but as regards wIIIh affecting

realty the jurisdiction <tf iht- High Court would seem to depend
not only on this suH-tion. but also on seos. 2i> and 41. by which the

jurisdiction of tin' foi'mor Superior Courts of Law is vested In the

iriKli Court.

Letters probate aro. notwithstanding The Devolution of Estates
Act. now U. S. O. c. 127. only prima facie evidence as far as realty

is concerned of the testamentary capacity of the testator ; and in an
action asserting title under a will, the defendant may give evidence
whowine want of testiimentarv capacity: Sproule v. Watson. 23 Out.
App. C92.
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For iii*M in which wilU have Ix'en couteittcd on the ground of the «. it.
uieiiEDl iiicopnclty of the teatator : nee Blown v. Bcmcc, 10 U. C. Q.
K, :J5: Mc»:uh v. U'Mfe. 9 Gr. 574: f.'mc* v. £me«, 11 Gr. 325: l/ur-
li» V. Mnrtin. Ij Or. OSfl: Infoldtbii v. tngaUUty, 20 Gr. 131; iVihon
1 II iIkiii, a! Or. ao : iinil for ca»e» in which willi have been louiiht to
I"- »pt aalde yu* linvinK Itt-cu obtained by undue intiuetice: »»ee Water-
hniiM V. Lee, 10 Gr, 170; DondUton v. Doiuildton, 12 (ir. 431- U'ibon
> M i(.o«, 22 (ir. 30; 24 Gr. 377; Ke WUIe, Keriten v. Tarn; 22 Or
." n7; 24 Or. 224; Thompmn v. J'orronce. 28 Or. 253; U Out. .\pp. l!

I'hin section provides that the Court may pronounce Wilis void for
Mi.ud and undue influence or otbern-i.se in the same manner and to
'ir' "ftme extent us the Court haa Jurisdiction to try the validity of

lis and utber iiutruments. The cu»™ in which Courts iit Kquity
jire accustomed to act aside deedjt and other instruments for fraud,

li'tc they are voidable and not merely void, are, Firstly, where there
i> iictiial fraud in the party defendant in which the party plaintiff
l<ii< not participated. Secondly, where there is a constructive fraud
nciiiist public policy, and the party plalntllT has not participated
iliM-em. Thirdly, where there is a fraud against public policy, and
ilic. party piaintlll haa participated therein, but public policy would
I... ilefealed by allowing it to stand. And lastly, where there is a
I .jintriictive fraud by both parties, but they are not in pari delicto •

.Slor.v, 8, CM,

•'•'.—(1) The High Court maj- remove an executor or power, oi
odiiiuiistraioi- upon the same firounds as such Court may"'*'"'"""
iiaiove any otlier trustee, and may appoint some other proper "".I'oi
liLTsou or persons to act in the place of the executor or 237°'
:iihiimistrator so removed. irstor.

(2) The order may be made upon the application of any
'\eoutor or administrator desiring to be relieved from tlic
ilalies of the office, or of any e.\piutor or administrator com-
plaining of the conduct of a co-e.xecutor or oo-administrator
"r of liny jierson interested in i\w estate of the deceased.

(3
1
Subject to any Rules to be made under this Act tlio

l'>Mii;(y Hi foMci- liii- UK removal n! ii:iv .itlier tru.^tec shall
I'l^ :i|i|ilifalile to |)roooe.linpfs to he tiikci' in tho rii.^li Court
under tlii.s section.

14) Wlicre the executor or administrator rcriiond is nol
a Mile ('xecutor or administrntor t!ic Court need nol. unless it
sees lit, .i|)point any person to act in the mom of the per-on
reiii.>ved and if no such appointment is made the rights ami
estate of the executor or adinini.stralor removed shall pass to
tlic remaininj; e.xecutor or administrator as if the person so
reiiioved had died.

';). Tliee.xeeutor of any person appointed an e.xecutor uii-n-utnr
der this section shall not l,v virtue of suel, eveeutorshi,, be an .";.?«„,
executor of the estate of which his testator wa= appoint""
"'„",'"';.'""/'••''''' '"'''"" "'"""'' ^'"^1' l'-"-^"" a.-le!l aloneor nas the last survivor of several executors.
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(tHvr (or

In [ii*lt«n
tMlMttcnt-
uy. iUv.

HtM. c. B».

mcntofcom

uiiiliT Kev.

St&t. c. id.

LunKtlct
and intuita.

K««. SUt.
rr. e& Mid
108.

Tratuncnt-
mry gB»rci-

ianx. K««.
Still, c. 168.

Partition.

Rev. SUt.

THE JUDICATURE ACT.

(G) A certifi«l copy of the nnlrr of «"^°^'«1
'^^'U^^.*'!^'*

•Aith the Surrogate rU-rk and aiK.thiT copy with the 11." ;^.

tmr of the Sumgate Court by which nrobate or admiiustra-

t"n «L *rr^tod, ami such ottieera .hall, at or upon the e..ny

of Vo KranUn the registers in thor reaDective offic^, mak.

?n r«l ink a short note giving the date anS effect of the onW.

"ndlSl also make a'referenc. ^^^^^^J^.I^Z
register at the place wlu-n- such grant is

'nj«^«f- ^J^
';

of the grant of the letters* probate or ^^^ j^"«" **%^^"
'

'V

?ratio?Zu be indorsed upon the copy of the order med.uh

the Surrogate Court. 59 \ . e. 18, s. 4; O.l \
.
c i.. »•- .-

'n, ronr. will .ot under thl. «c^on „ct u^n a -"-^^^ '".....;.

40. The High Court shall also have jurisdiction-

1 In .natter, testan.entarv n. provided in section, n. ,.,

35 inclusive of The SurrogaU Courts Act

,. on an, appeal from theJuJ^^ or d«i.on^;^ -W

Conunisfeioners under Tie Ad l« ' ['
'"' '

Public LantU. as provided in the wild Act.

3 In respect of lunaticB and infants and their propertv

and «teter«« proviAei by The Act respecUng LunaUc, ,u,.l

The Act nxvrct'mg Infuntn.

4. In respect of fniardians and trustees, as provided bv

The Act respecting Infants.

5 In respect of partition and sale of real estate a. pro-

vided in The FartilU Act. .58 ^ . c. 12, s. 35.

6 In respect of leases and sales of settled estata. as pr.>

vicled in The Settled E.'^tntes .M. 68 V e. 20, s. 2 (51.

w.tt.n T..tameiit«rT.—The olaa.ei of thi- Siirroiia.e f"'."'

Judse of the HiBh Court so orders.

Th. Hi.h roiirt hn= nl.-o oricinnl juri.(liotion to nppoint «;i »»

mmistnitornJ (,(».. K '

administration ; and .vber. «

to »ran P™5"'; ''' "
"., i,ieh Conrt from the Surrogate Court, t ,.

s^?;"'3!S:"r,^cr:rir;;;;"'^^'riv-3T:T'i9i.'H. . ...

Fnrm*'. No, 896,
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_ _•.... »d T»m.t..».-Tb.. Mine obnervatloli •PP"'* '" ^

,^U«.-TU...^^«vjU»^PP.U.,>b,;;^-V-X
,,„,1„„ m Wr. turn

. »^
"

'

^^ ,,,i„^„„d„ T». P«rti„»» IW „,.,

and "f» •"P". •• ^-
J, "!„ .rtion for partition ; oud it would ««>in

S Ur 448; Caueil v. Cn.«f». 15 <.r. 309.

julntw th. J"™""
,LT^. i', PIS Vict c. 20. regiiialinj matter, of

'X'^f.::>:xft:\trz\n<i.L m .b". con. «..,.: «=

ffiilif !>7;i-09O, and iiotea.

41 Tl>c HiBl. Court shall have, generally, all the juris- «S|„'-

JL wiich prior to the 82nd <"'y
."VV^^"! '^'urt'of

; J „ nrnonaWe of bene exercieed bv, the Court oi

n„.,Ti.nJh Court of Chanfery, Court of Comnmn Pleas,

^r?o irtH i^:i"e! Oyer and Snniner. and Oaol Delivery

for Ontario." 5R V. o. 12, 8. 36.

A, to criminal lurl»dlctlon «e note to sec. 26, .";.™.

4a The jurisdiction of the High Court shall include s;^S|«

(,«M;.-t to the exceptions hereinafter contained) the juns- 1,™
o^ „„,

din which at the cotnmeneement of *!« Ac •
-s vested „„„«,.

in or capable of beins exercised by the .Tudies of the >.iid

Courts rCoctivelv. sftting in Court or Chambers, or else-

S^^e^ Tnlctin, as .Tulges in P"--- of anv statute or

Iw and all powers Riven to any such Court, or to am sucii

K.bva'iv stat-^^itc; and also all '""''t-''' '^^
duties ;n,i authorities, incident to any and every part of the

jurisdiction. 58 V. c.l2, s. 37.

See Eng. Jnd. .\ct of 1873. ». 115.

uscii ill tlii« Act.
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S8 THB JUDICATURE AIT.

A Judra to
it in

Chwiibcri.

m^^JJl r.?^
fraudulmllj p<noii.tlii( . l«ut«r bid f«r„,lmortBUB.. of the tntmor-. n»u. aD.I mi xllon wn. brn,TBl„ ,„

?hl; i"i,
'y"""!.""* ""•'" ""'••«« »"• void, .nd to b.>eth™ delivered up. K.J-. J., lookinf u tbU .ucliii»t uid thai I,'

»ui„I',»k",
",'',"'"» .'^"'"' °"''''''^' ""'' "*"><"<^ therefore five .,.

Plmlnt (t hie leol reroedj a« to the deede. and direct them to be .1.
Il»erej up a. well a. declare them void: r,«,^,r y. Veee*. 51 L
Uh)-. 148; aee aleo MaHmn v. J/eii-. 29 Cb. I). 728.

pKir."' *»• Every Ju.lge of tlie High Court shall have, uw a,,.!
oij.di,n. exercise all the righte, iiioidenU and privileges of a Judge "I

a Court of Record and all other righU, incidents and privi-
leges as fully to all intents and purposes as the same w,iv
prior to the fifth day of December, 18J», used exercised .i,

enjoyed by any of the Judges of nnv of Her Majesn «

Superior Courts of Common Law at Westminster. 5S V '

,

IJ, B. 38.

44. The Judges of the High Court shall, in rotation or
otherwise, as they may agree among themselves, sit in O; -

bers or elsewhere, and there transact nnv «icli biisines. i.

may be transacted by a single Judge out' of Court, whether
such business be in the Division of the High Court to whici,
such Judge is attached, or in another Division, subject to the
nght of appeal as provided in this Act and the Rules from
time to time in force. 58 V. c. 12, s. 39.

1.^ oL"" ''"•'"'« "•'i'''' "»y be traMacted in Chambers: w..
«»(« 3«6; a. to the Juri«dlction of the Maater in Charabere, Loon I

;. i''!Il.'.°^
'^' ?•"<•"• in Chamber., and the various mntter«cicluded from their jurlKiiction : eee ««!« 42-4W ; and a. to the juris-

illctlon ot the Master in Ordinary in Chamben : tee Rule 8l»8.

The busiuBM before a sinitle Jud«e in Court, other than trials
la regulated by eeo. 05 of the Jud. Act and fl«le» 98 to 112.

»li'fi°"iu„, *'• Any person sitting or acting as Judge at any Assizes

"dA" "•sittings of the High Court for the trial of causes.' matters,

maTS'u * '*"'™' '° ** ^''y "' Toronto, mav, while so sitting nr
juJwin acting as such Judge, or while the Assizes or sittinns last
ci,.n,b,™. apt as a Judge in Chambers in all matters a.-, if he were a

Judge of the High Court. .58 V. c. 18, s. 40.

This section appiie. to thp acting Judge of .\»«iie at the Citv of
loronto: n similar provision la made by the followinB seotioti in
regard to the acting .Tudge of Assiie in any outer county.

The power to act in Chambers herebv conferred, may be exercise.1
not only by a .Tndge of the Supreme Court, but by nnv retired Judg»r the Supreme ( onrt. Judge of a County Court, or King's Counsel
uppomted to hold the Assizes under s. 86.

The jurisdiction in Chambers under this section would seem to
eitend to all actions, and not merely to thn«o entered for trial : sec



JL'RIISDICTION or UIUU COURT.

AMltr may
tturinit >U-
til'lIM Hot
u Jiicliic In

ChftiiiU'n.

Ordera made hj a Judit at th« AaaUta in artioiii n^t down for la«a.Mi4a
rriiil thiTi'iil ahould \v Hlgnrd by the offlrer wlin iirti* flu rfglairiir

•I aucb ultllnfi: Wafhon v. UateHni. 12 P. K. H5. Tbi- nanw riilr

l>rnl>nlil.v ii|»|ili«ii tu ordfria mad* In Chamben by tht* Jiidf* of .\a»itp.

It Ih the duty of the offlcer ilfning ttaf ordir to mm that It la In
jirdjJiT form, and correctly embodim the oi^er actnally made by tha
judge, and that tha Court feen thervon are dniy paid. It -hnuld be
crit'-red ill the proper office: Hule *B5.

The Court hae power to make nny interlocutory order which la
rPiiHuiinhly axked for, aft auxiliary to the admlulntrntlon of jiwtire
at 111" heiiriniti Smith v. /v«t». L. U. 20 Kq. Ml.

4*- Ally person mting as it .Iiidfip gt anv .Vasizes or *»>"'" "i"-

ittin^'s of the High Court for the trinl of oium's, iiinllurs j'i'j,"i.i

and issues, may, in and for the county in which he is acting,
mill while the sittin^is of the said Court last, act ii» n .ludge
ill Chamhers in nl! matters entered for trial before him, as
if he were a .ludjre of the High Court. r,» V. v. l'.', s. 11.

See note to sec, 4,"i. It will be noticed that thii section li not w)
nid.- ill iu terms a^ nee. 45. and the jurisdiction in Chamben hereby
ronffrred on the Judge of .Vaiilze Ik not general, but limited to the
' iiiiitlers t iitiTPil for trial before him."

There i» nothing to prevent a Judge sitting at the Aasiies from
hcnnnii a Chamber motion if be is diaposed to treat the Court room
BH his Cliauilters: Sarniu. etc. v. I^cniue, 11 P. II. 224.

47. The several jurisdictions vested in the said High '"•^tf-

iniirf. shall not be exercised except [in the name of] the "«?roTJlfin
said High Court as provided bv this Act, save as otherwise 11"'..',°' -
in this Act provided. S8 V. c." 18, e. 48.

Hi,h (»„«.

In Eng, J. K. 1873, s. 22, was the word " by " instead of the word,
in tiriipkets.

Ordiri made by a single Judge in Court, or in Chambers, are not
drawn up as the order of the Judge making them, hut of the High
l-oiirt. All judgments and ord.;is, whether made by a single Judge
c.r lij a Divisional Court, are to show the names of the Judge or
Jiidit™ who pronounced the same: Rule 62.1. Thl« is usuallv done
lij inserting the name or names of the Judge or Judges in the margin
"1 111,: oidiT under the title of the (.'ourl : see Forms 102 ira (II A
1., Korms, .\o8. 908. »10).

'

.nrt*?h. roni'"'i"l''"''V*
<''^*''^ ^'^"^ •^o"''* of Justice .„„«i«i.a

anil the Court of Appeal, respectively, shall be exercised (so""*,
far as rofrards procedure and practice) in the manner pro- i" rtTa'l,

vidcd by this Act, or by Rules and Orders of Court now in c.'iu™""'
fnrio or tn be made pursuant to this Act : and where no
siipiial provisions are contained in this Art or in any such
liiilcs or Orders with reference thereto, it shall be exercised
-is nearly as may be in the same manner as prior to the '""nd
ilav of Aiipust. 1S81. .'>8 V. c. 12, s. 43.
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IM. «. («) Instead of the word " of," the EBglteh Act ha.i the words " hv

this Act transferred to."

The concludiim claiitL- must probably be taken to be modiflod I.;

Ruta 2 and :l. whirh n-peal the practice and procedure eiUtinc

prior to 22nd AuB.. 1881 (except in certain cases in which It is e\

pressly continued in the Con. «ulc»>. and provide that in the absenr,.

of any special provision the practice is to be reiulated by uuiil..sy

to the i;ou. Itulvs: see notes to those Hutes, and to sec. 128.

Ai to the jurisdiction jlven to a Judge as a persona duwnata. and

the mode of enforcing orders made by him in that capacity
:
see R

S. O. c. 76; 63 Vict. c. 17, s. H.

JUBISDICTION OF THE CODET OF APPEAL.

Juri- •!». The Court of Appeal shall continue to be a Superior

loin'.,;' Court of Record with appellate jurisdiction m civil and

ApiH'ai. criminal cases and matters. 4 Ed. vii. c. 11, s. Z.

OItH Jurfadlotlon of the Court of Appeal.—The jurisdiction

of tlie Court in civil cases U partly original and partly appellate.

It is entirely of statutory origin, and is regulated by sections ..Omul

72-77 infra of the Judicature Act, and the Acts referred to in tlmse

sections.

Where a haliiaa cor,iii, is granted in a civil proceeding, e.g.. lor

obtaining the custody of a child, nn appeal lies to a Divisional f ourt

li-„iii an order of nttucliiuem for disobedience to the writ
:

s"'-, .4

HI whether a further appeal to the Court of Appeal would lie Horn

the order of the Divisional Court would depend upon s«8. iA .

un'd 71), as in any other civil case: see Reg. v. florncrdo, 23 <i. li. U.

:ill.-,
• an appeal to the Court of Appeal lies tiom the order ol a

.Miigle Judge remanding a person to custody upon a return t., a

l,„t«, mr„u, issued under K. S. O. c. 83 :
see R. S. O. c. 83. s. 0;

/,.• Harper, 23 Ont. 03, and section 50 (2) clause (i) ttifra.

Criminal jBriidlctlon of Court of AppeaL—This section .lo.»

not enlarge the civil jurisdiction of the Court of Appeal, and of conr-.-

cannot give it anv criminal jurisdiction which it does not otherwi-.'

possess: see Cos v. Hairt. ir, App. Cas. per Lord Bramwcll. p. :i-.

The criminal jurisdiction of the Court of .Vpiieai now extends only to

•ose cases in which it is conferred by Dominion legislation, and those

in wliich an appeal is given by statute of the Province in respect of

breaches of laws within the power of the Province to enact
:
see lit'i

V Eli. 13 Ont. App Tijll: R. S. O. c. 91; Rcj- v. Cuahtng. 26 Ont.

\pp. 248; and perhaps also to appeals from a Divisional Court <,f i\v

iligh Court refusins a hithrna nrpua. or refusing to discharge a iiri

...ner ill a .liniinill liroceeding upon a return to a hnhea, corpus: sf.'

••:i 4i ;t» Vict. < i't. s. li (which is to ls> found at p. tW in the volumi'

of the Stutiiies of Canada and the Provinces, not repesled. and yet noi

|.'.,.ludo.l in It. S. C. ISHli: R,„. v. Broirnc, 6 Ont. .\pp. .ISii: Rr,.

V }l<ififhfr. 4 Ont. App. K^l. In these cases it was hel.l tlint ili"i»

is no iiniu'il under the Inner stiiliite to the Court of A|ipeal fnoii a

single J.Mlu-e: hut see .".>(.«. n»i. v. .St. Cloir. 2T Ont. App. 308. wl..re

R S. () c. S:!. was assiimeil to lio applicable. AMiere a haltnia cojj.iii

is refii.."d an aiijieal lies to the Court of Appeal and its jtidenietit is

liuii- -.e V'<i»lor V. Hvjll. oil Ont. 475. No appeal to the Court
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nl AoDMl lle> from an order of the Hi|h Court dUcharging a pri-oner

l^e tJtorn of a ».6«» cOfD". in a civil, and a hrtior, in a cnminal

proSedtag" .« Co. V. Bake,. 15 App. Ca.. 500 (and »e pe.- Lord

Habbary, L.C., pp. BW and 522).

In Ueg. v. («.;.(«», 2G Out. App. 248. It «« held that no appeal

lie, to the Court of Appeal from an order of a DivU.onal Court

Z,mi a conviction by a Police Magistrate for a breach of a mun-

?iMl by-law. Whether under the recent enactmente of 4 Ed. vii.. c.

11 (see ia/ro. Motion 67 (1) (O. and .ection 78), there wonl.l I*

;„ , „™.nl n »uch case, and in the caK! of convictions generally, tor

ottenoes against Ontario statutes, qu^ret It may be that the que«

Uon^ appeal in such case depends, on whether the case fa^l, wtthm

the terms of sec. 7«: see Kci v. ilancion, 8 O. L. B. 24. 4^ 4*. U
tn the case of convictions under Dominion legislation there would

seem to lie no appeal to the Court of Appeal unless one la Riven by

Dominion legislation.

For instances in which the Court of Appeal has exercised appellate

iurisjlction in criminal caaes arising from a breach oE Provincial

Statutes : see Keg. v. l-ottcr, 20 Out. App. 51«; Iteg. v. sliian IS Ont^

\„p 482; Hug. v. Uazeii. 20 Out. App. (133; Beg. v. illomc 19

Out App 439 ; Reg. v. Uo,lgc, 7 Out. App. 240, (where the cases arose

under Tin- Liquor Luck AcI : R. S. O. c. 2+-,. ,. 3), "id Kej. v. iJ-

icorrh, 19 Out. App. 70(i ; lieg. v. Waton. 1, Ont. App. 221 (under R.

S O c. 91, »ee a. 3). As to the leeisiative authority of a Provincial

Let-isiature to regard to offences against Provincial Arts: see Uly.-

{im. for Uiilario v. iiomilfon Street Railuiag Co., 1U03. A. C. .'124.

The " Court of Appeal " referred to in the Cr. Code. s. 742, is

•the Court of .\pii™l for Ontario": see Cr. Code. a. 3 (c)
;

as

amended by 03-(Jl V. c. 46.

Ill civil and criminal cases, the jurisdiction of the Court or Appeal

is appellate only: see Brown v. Collina, W. N. 1883, 155. It has

origiiiol jurisdiction in election caaes (s. 50) and in cases relating to

ci,ii.>tiliuiiiiial "1- provincial questions referred under K. S. O. c. «.

(JO.— (1) The Court of Appeal sliall have jurisdiction

and power to hear and determine appeals from any judgment,

order or decision, save as in this Act mentioned, of a Divi-

sional Court of the Higli Court, subject to tlio provisions of

this Act, and to such Rules and Orders of tlie Court lor

regulating the terms and conditions on which apiieals sliall

be'allowed, as are now in force or may be made pursuant to

Ihi- Act. 1 Ed. vii. c. 11. s. 2, port.

(2) The Court of Appeal sliall also have jurisdiction as

provided by

(o) The Ontario Voters' Listn Act,

(})) The Ontario Election .id.

(c) The Ontario Controverted Elections Art.

{d) The Registry Act.

S.'.. li. S. (). . 13(1. s. 111).

41

•M. W.

.Inrindii'tioti

from
Divisional

Conrt.

Xflditiotial

jiiris'li'tioii

under iit-

tiiiii statutef

R. S. O. r. :.

R. S. O.c. ff.

R.S.O.f 11.

It.M.O.c, ri"'-
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(«) The .Joint Stock Com/iaiiies Wi,„/wn.,ip Ut iO„
tano).

'^

(/) llie Assessment Act,
S.v 4 Kil. vii. c. -SS, s, 73 (Oi : He Tomiito Hi/.. IS 1'. R. 48!i.

tg) The Liquor License Acl

,

(A) An Act re.<pecUng ap/jnih lo the Court of Apiienl „„
Prosecuttms to enforce Penalties and puni.'<h
Uffenees under i'rofiiicial Ads.

(i) An Act for more efferliwll,/ securin.j It,,' lAhrl,, of
the Subject, '

U) The Mechanics' and Wat/r Earners' Lien Act.

{k) Tlie Criminal Code, ISO,: and amendments thereto.
""'"""•

"^ '^'''«/'''^™«i,. Statutes of Canaa,,. Chapter 1-,
(J he nmdmg-up .Id), ami amendiiiente thereto

11.S.O.C...... (m) The Municipal Drainage Act.
H..s,o .M. {n) The Succession Duty Act. m<\

(0) Any other Aet of the Parlian.enl of Canada or of ti..
I.eR;slature of Ontario.

[TSuT'" (^' ''°'' ^'I'fiiter eertaintv it i> herein i],.,lir,.,l t)>=* „ .

>l.al I,, to t!r. Court of Appeal from ^nv\nt.

n of he r-a.es .n.nTione.I m sul.-sec-tion 2 in whid.-"h .-.pp^al no.. I,... 4 I-:,!, vii. ,, 11, 8. 2, pari.

•aM.Sl-S3.

B.8,0.c.tt2.

K.S.O.c.:J45,

it-.S. O.f.ftl.

R.S.O. c IM.

SS-6 V. c. 29

- nisionit
Court—

ritthU con
tinued.

May ,|iiu>.h

When

To inakf
« hatti cr
order nia>
lie requrtM

SI The (ourt of .V,,|,„,| ,|,„|1 have po«-er to o„ashprooeedinp. ,n eases l.ronght hefore t. in which apneal^Z.

«ilob a (US,, th.' ..nh-r ,hn,il,i ,;

'"""•" ^\^ I'- lOt.. ScmU<. m
See /?»(-. ™, ,;:„;.

;^"';!,;;;;:\,:s ;;n;:l*;:k'!;r"""
"' ^'•'"^"

»a Tl;,. (ourt of .\p,„v,l ,h„|| |,„,.„
J ^.

appeal, or .nv anv .ind^,,,,.,,, ,„„, ,„„.,„ I,,,, ,,,„re7o7o?dewhich onghf to !,n,,. i,een made, and to direet the ls„e of anvproees.. or the ,nk,.. of „,.- ,,ro,.,.,.di„.. in the Co 1Z^
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or to award restitution and payment of costs, or to malte sm. m
sucii further or other order as the case may require. 58 V.
,. 18, 8. 47.

The Court may make such order aa is juatitled by the law aa then
esistiiijr. though the etTect be to vary a decisioD of the Court below,
which nn^ in accordance with the then exiBting law : Quilter v.

Jlaplf""!!. 47 L. T. 561 : Itn VUleapie and Toronto, lil Ont. .-Vpp. 71,1."

While tliere m no rule of law or procedure which prevents the 'tf*iew of

Siii.rcme Court or any iiitermeditile Court of .Vpjieal from reversinp '';"•";{'"»

111., cl. nsinii at the trial on the facts: DemimUr v, Leu-in, lOOS : ;i;i

"

.S, C. U. 2t»2 : nevertheless the Supreme Court in its discretion has re-

fused io reconsider concurrent finding ..r the Courts helow on tl,.-

fact-: »'e Matlhcira v. nntivhnr.l. 28 S. C R. ."i80: (!. T. Ru. Co, v.

HainmMe, 28 S, C. R, 201; and the rule generally follo\ve<l by the
Toiirt. is not to re\-iew the findiuffs of tiie Judge of first instance,
where Iiis decision depends upon the balance of testimony : Hall v.

Keniiedi/. a Ont. App. 157: Cook v. Pnttrrmtt, 10 Ont. App. 64B.

The appellate Court, however, is not deterred fi-om reversing such
a judgment merely by the consideration that the .Judge of first in-

stance had the advantage of seeing the demeanour of the witnesses
and ilieir maimer of giving their evidence, unless the decision of the
case rests upon the credibility of the witnesses, and the ,Tudpe in
iletermining the credit to lie given to them proceede<l upon their
demeanour

:
see Daj/ v. Broien, 18 Gr. 681 : .1/orrwon v. Robimon, 19

<ir, -Wt); Armstrony v. Uago, 23 Gr. 1; Ryan v. Itfian, 5 S, C. R. 406-
7'*e Pxclon. 4 S. C. H. 648: Little v, Brunl-er, 28 Gr. lill; Die Gion-
nihanta. 1 P. D. 283: Bigaby v, Dickinson. 4 Ch. D. 24: Symington v.

!>^ij»ih,ffton. L. It. 2 Sc. App. 424; fjray v. Tunibull. ib. 53: Bedffrave
V. Huril. 20 Ch. n. 22: Triimpour v. Saylor, 1 Ont. .\pp. 104: Taylor
V, Taylor, H. 2«4 : Rt Randolph. iS, 331 ; The StUaneic, 43 L, T lOT

;

llicklord V. Uaiokinn. 19 S, C, R. 302; H'onicr v. Hurray, 16 S. C.
R. 720 ; .V. Britith. etc., Co. v. Tourviile, 26 S C. R. 177 • Coghlan
1. liimherland. 1S98, 1 Ch, 7m t 78 L. T, 540; Lefeuntcuiii v. Beau-
Join. 28 S. C. R. 89.

Wliere the appellate Court has the same materials before It aa
the Court whose decision it is reviewing, the above considerations d3
not apply : Redgrave v. Hard. 20 Ch. D. 23 ; e.g., where evidence wa.s
laiipii by commission: ifahard v. Hart, 27 S, C. R. 510: and the
Court will exercise its judgment on the evidence just as it would on
n ciu.-tjon of law. It will reverse the judg,nent if satisfied that it
B wront'; Berlin V. iSreenwood, 20 Ch, D, "BS n, ; Jones v Hough, 5
bx. II. 12: ;>r,'„(icf V. ContMdated Bank, 13 Ont, App «): other-
nis.. It will affirm it

: Symington v, Symington, tup.; Hale v Kennedy
» Ont, App. I.'i7. See also Card v. Cooley. 4 C. L, T 24s': Berthier
tlerln.n C.i.c, !) .S C. R. 102; draaett v, farter. 10 S, C. R, 105.
""here the oa.se does not so turn upon the credibility of the wit-

ness,... Inn „,,„„ the proper inference to be drawn frcni all the evid-ence ,1, the case If Ls the duty of the Court to review the conclusion
arrived at by the Court l.'low upon the nuestions of fact- Riiasrll
v^Lc/i-nn,,,,, x .s. c. R. :.35; Cnnrron v. Birt.hr.,. 11 Ont, App,
o.. I bus where, without differini: frnii, ih,. ,riid,-c as to the creJ^I'lin r,t the witnesses, the appellate t.onrt came to a different con-
clusion upon the evidence, documentary and written, the judgment
",i.s reversed: („,neion v. Biekfor.l, 11 Ont. .\pp. 52.
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court of Appeal "" ^'^'Hiy^- ""t 'ncS.tent with the .bove

'i::^,: .: t>. ..,..u.,^ ^-rJ'^rtcr.^'S-'is^- m:;::

there have bee. '""^I-^^" /.f ";' is not what-cottehmio.. the P. r,

the Qn.-.tion in ?PPf»' '"";';
\„^^,„ uad coTne for tlie Br.t time

would Unve arrived a if '" ™|^J„ established that the Courts

^rr'^rivtrr- :U';rv^'.^^- "--«"»"• -"• »== •^™-

''";,rL„reu,e Court of Cauada ref;«e,. J^^^-rfe^^l^tSer^'v™

i;":f'^^f^TUe^.ro:':^eS:r-o'- -- «""-'"

,„, V. Bolfour. 32 S. C. R. 2:Ki.

The ,„i,ouut „f .l.iui.«es awarded by the Jud.e ^^^'^^^^^l,
,, interfered with by ""

''^f
'^»'

'J^^"^ s^oiiT error of fact, or lu».

|„ evidemv and "'"'"•""""7'^,- °% "ST. ro.»cIle v. Dan. 18 b. C. ll-

„;. partiali.,-. on the par, "t b^ 3^- ^ »"J ^ „ j^g ^ ,„ j,e(,.„r

~^r.^:;':ta"l.'« "^ ri:l.^.- were reduced fro. ,1...*.

lo $9011.

.--^^oTr^rwS^at^-aSe^rb-l^-

?Cr /Va' V,°1„';;T-,,,, Co. V. fl„.fo.r. .«pr.,.

>' IM Thp powri> "f 111.' ( oui-1 of .\p|.oal may !»• .•x.Tcis..i,

'

„of^;i.,an.lm. tha, the appeal ,,s
^">n^^^^^n..l.

M-,h,. in.; Mil. Ml of tilt- I curt uclow. and m.i\ be exeroieei

f viur'af" 'r a.v of the respondents or parties although

'.'.rrespondents or parties ma, not have appeale.l tron,, .:

„„nplaiied of the judpneut. o8 \ .
e. U, s. 4H.

i..i.,e;». .«fcfc<(f V Affifooil. 18Cb. D. r.l'..ir

::z^ tL;^^ :^T^::'t:%>^'^y b'^„ .ade re»po„.,..„.

V. ,„ l„,w far .. .artv „.,. -ppealins ..in "l.ta;" r'^ry'V^"')!--

r„; i^rt ,;,- I., which see 1 O. L. It P, 2W ;

1"

liVtat. Ap,.. 2M. W' ''';;""''

I, T. 804; 40 Ch n. 520:

./.incdoi. V (7imlic. 2.. S. C
/(unfff V Haiil'T. 24 \>

.

K

It p 2M' ;
('etevii, T. Mrrarl:-'

I- r 1! 2.'2; f.Vdiiilf » I'tH'ii-

H, 'r.iwIwh. 4.^ Ch. I). 299; J'«™"

R. r,r,1 ; HaW.i» V, «.W..J.>.i. . <-r -I

-IT. rfiollf.nc- V '"lo. 1 O. I.. K.

292; A(ri/.-
..,«. imil, 2 I'll. OTl 8.-. I,. T ;'.2ri.



jrHismcrioN of coukt of appeal.

„„„1„ „ party I'J »;" " , !,"" Vpp 544; H™'' v. .Uadra,. 23 CI.. D-

yNi : .-.3 L. T. 1182.

54. Ill anv cause or matter penJinf.' before the Court of p-"-

.Vr^*al ativ (Ureetion incidental thereto, not mvolv.ug the j„aK. ..

.\ppeai uii,
I „,, be g ven bv a single Judge of ^pp,.,,

l^foourt'o i;?eaT-and'a -fgle .Uulge of the Court of

\on .aT .1 av at any time during vacation make any mterim

;'! prevent prejudice to the clniuis of any partie. pend-

mg an appeal, as he mav think fit; hut every such order inade

.^lin^ie.fudge may-be discharged or vamd by the Court

„E .\ppeal or a Divisional Court thereof. .>S V
. c. 12, =• 40-

Same as Eng. Jud. Art. 1873. s. r,2.

. -;:j^<r:n.{:;:iri^i;^rs ™s^» ^-^
St. /.(oniirds. 1 P. n alio.

ill r li a«l a Judiie of tl,e Oiirt of Appeal has no Juri,.l„tion

Suprpni*- < I'ur*. *-itll>T iwmcr s.

t^ »n «i,ii.al bv a P»rty fommiltwl for eitraditioi. it ^voakl s.-em

,^:1:T^Z :fTbo'r„„r, of ApP-alba^ no jurisdiction un^er

thi. section to admit the applicant to bail
:

Kr » '>H'- i " L. « -'"

\Vl,«e pendins an appeal fro.n an order retusinB an mju-f'"" '<>

r.. "ram e ecMon of h,,ndi„Bs. the bnilding. were completed Wfore

ZZ'TZ ... arsued. it w„, said that an interim o"ler -lonld

;.:;. U.en ....pUed lor ,..,der the correspood.n, »ct.on of the hnR.

Act: .,.o*»»(..ne v. Woi/nl Covrtt. W >• 1883. -^

.ludg

tits. Co
will

In a matter of diaeretion an order made by a

aoc be i.,...rtered with by the '-oiirt
:
A

.
» v '™'

Ont, Ai.p. .-.4; I'MI v. O. T. Hi,. Co.. V2 P R. 380.

AS For all the purw-ses of ami in. i.k'iital to the heariug

and determination of aiiv su-L apia'al. and the amendment,

.^xeiulio.i, and enfor.ement of «i.v judgment or order made

<m sucli appeal, and for the purpose „f every other authority

riven to tlir Court of .\ppeal bv this .\ct. the said Court of

\ppeai shall have all tlie [X/ver, antliority and jurisdiction

bv this Act vested in the High Court. ^>* V. c. 12. s. oO.

This corresponds .sobstantialiy witli the

J. A.. 1873. section 1».

I<e&l Conn
cif -\ppf 111

tohiv. »ll

port ers ' if

IfiKh Court,

I

This
VUliOl!

tinii only
iitfrf<Tiiijr

viiifjTs additioiiiii t"

Willi uu- |ira*ri.(

Monrl part of llio ICniiHsl]

rs •^•n thp tVmrt of An'*'«l

'<l.-r the ffH/<«. so That

mn^.
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8«ct.M,B7. execution for costs, "tc, awardeU l)> the Court o£ Apiifal it >-* he
i.vwiic.1 out of the Court appealed t'lom; Fnvd v. Orr. 2 O. L. T. 90:
sfc. Loicaon v. Canada Farmcri' /(w. Co., 8 Out. App. HI'-': Ituie S18

;

iin»! Vow V, Haket, 15 App, Cas. 520.

Jiiriiwlip-

t(i lluli-ji.etc

Att. 'J'lie juriatliction and power of the Court of Appeal,

in respect of the said matters and ail others, shall he and are

subject to the provisions of this Act, and to s''ch Rules and
Orders of Court for regulating the terms and conditions on
which such appeals shall be allowed as are now i,' force or

as tiiay be madu pursuant t'> tiiis Act. 58 V. c. 12, . 51.

Same in effect as Eng. J. A.. 1873, s. 19, first part.

Lull and
ei|1llt.\ to

RULES OF LAW.

tf7. In every c-ivil cause or matter coniTncncod in ho
Hi^di Court of Justice, law and equity shall he administend
by the High Court and the Court of Appeal respective! '

according: to the rules followin;r:

]. Tf tiny phiintiir or petitioner elaini> tn lie enriiie.l

to any eiiuitaltle estate or right, or to relief

upon any equiliihle ground against any deed, in-

strument or eonlracl, or against any right, title

or riaim whatsoever asserted by any defendant
or ns])ondent in sucli cause or matter, or to anv
relief founded U)ion a legal right whieh lierero-

fore could only have been given bv a Court of
Equity, the said Courts respectively, and everv

JudL^'e thereof, slialt give to sueli plaintiff or peti-

tioner such and the same relief as ought to have
1 11 i:iven Iiy i!ie Court of Chancery in a suit

or proceedings for the same or the like purposes
properly institut*^ before the passing of Th^*

Jin/l.-iin-r .!//. }ssi.

Tak-i! fioiii Kni;. .1. A.. IS7.". >. _'4. siih-spo. 1.

TIii> and tlif iifxl srvrinu ,\.-,,' .«itli the old anouialy of 'hSi^i.-M
Courts rf-cojriiizinir diirf-rfiit riiriii- and duties, applyinK different
rpro«'dies to tbf s;nin> rasf. and in >(>in»' nsfs cxpn fuforrlug rul** of
law ID onnftict w^rh unf annth*^. Tiii> i-omoial of the cooflict of !a-,v

is pfovided for by spc. T.S. Thf .'^r of r^ matter i-s d*»«lt with in
ttip pi''-»>nf swrion. th*- [ir.i\ Uitms of «'hi*h hm.- ln't-ii *-f!imiarizpd
thus :-'

Til'* plaiiuifl' may
-'*. 1 ' ; and may ol

may rnis" ;;ny i-nuitaii!' iins«

• iiy. ;tnyflii; p wliivli wonlil j'.ti

If tlie 'tu' liad hot'n liron-li

Imv<» nlT'ilwi ijround fi.r j

an «*(|uir*W.- claim in th" iliirh <"ourt (>uh-
in .'qnitalti'' remedy i*i.,4*

: rln- (W<»Mdnni
iswT .If defe'ir." i-> any . laijn ; tlin, i-* to

ci'ly !ia\.' Ihi-n ii<iiid |iy wwy of answer
in Clmnoery tsuh-sieo. '*. -. or would
injuortion if tiie arti<in had lii-n
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l.iouBl.t at Jaw (suli-set. U) ; and be may aswrt, by w.ij of couiu^r
daim asalnat the pJaintiff, any clniui. 1,.|;«| or eijaitaW.. » 1,1,1, •„.
raillit have raised by a croaa suit at Law. or in liinitj i .ulcsii- T'
tlie defendant may alio obtain relief relating to. or conneeted witli'
ihe oiigiual subject of llie action, against other persons ivhelli.-i'
already partle, or not {ibid.,. The Conrt I. to rrrognize
• Mutable nghu incidentally appearing (sub we. 8) no cause
!s n be mtninad by injunction : what would have been ground for in-
Jim. tion isto be raised by way of deteme, or uiwn an appiicatiou to
..ay proceedings (sub-sec. 9(. Subject to these provisions. Common
l.aw r.ghts and duties are to be recognized (sub-sec. 11 J Every
I -urt IS to apply all appropriate remedies, and dispose of all matters
III controversy (sub-sec. 12). (Wilson Jud. Act. 7th ed., ,"15"

ll.v the operation of the Act the High Court is to adn.inister jus-
tice acr.>rdmg to .0 much of the principle, of the two old systems
a» ma.v lie necessary t.> give complete and eBfectual relief to suitors

» ,M - Ann ^* ^P- ? ? •'" ^'^ Coleridge, citing Pa"™;.

j:i5c:^.^iL,iTK'::Jo;ri,=t:x=ofrcr
lu Adam,on v. Adamion. 7 Ont. App. 5!)2. the opinion was ei-Ni"sed l,,v Burton, J.A., that uotwith-standing the .lud. Act th^ owner

IZTT"'' '"'"' """'°' "">""' "> ™>« P"-»«ion Tandenlist a irwpasser m po«.es,i,.,i. I,„t was bound to sue in the name ofhe person hanng the legal estate. This opinion did not form n^t of

aJ't^"l^'^r
'•''"'" '" "'^' '"'"'• ""O ''" founded upon the vewcat iH^forc the Admuiistratioi, of Justice. .\ct. 187a. ejectment wo lidnot lie in »uch a case, and that the iattcT Act only ™nbl..d lieloun of Chancery to entertain suits for ejectment in the "am,. w«v

CI- til.. (/oiMts of Common Law. The ..oisi which rti°H nn, cK ^f^
t.i.0.1, arise, as the proceeding, were be;:;; Th lud.'.rt m?,if,c;
I II considered in Ueenun v Uetnan 3 (' I T i.-v ci
".",„„,, 13 Out. 077, and Wdo^ TAitn^rot^. ^'p'r^IIS'",:;...O.W. V. M.uratk Ki ,)„t. ,117. where the op n o.iwiSe^resS
fi, rown" •'""/« """^ <^ a"'"- may ii maintataed by the

, I

^ owner in his own name: but the owner of the legal Mtate

ice an action of ,.j,.ctmi.ut l„ the owner of the legal title he was o„

i-or cleSuitioi of •plaintiff." • wtitioner.' -defendant," see a. 2.

"

illlt
'^'^^ ^""'* '''"" '"'™ jurisdiction to en-..u„

tertam an action at tiie instance .,1 ,,,tl,e,- ,1,,. "ll
Attorn..v-(,enerai for the Dominion, or the

•'•'

Attornev-Ueneral of thi. Province, for a .leclam-
tion as to the vali.lity of anv ..talute, or ,anv
provision ,n ,,nv .tntutc „f thi.- Legislature

47

itrtirtion

"aljdjt.v
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thouirl. no further reM si^i^^r^^^

said Court. ^„ ,

H « O c S4, cimCT li»vf been > i

i:nder tbi. .ub-.ecti..n or «. » "•
^^ ,^„^, Oftmn 11

nutted «» .o 'b'.;" ?'> ".' ^ jVnO. isW. A. C 348-. "f M

O. 188". c. 14i. «. ll' ';• „,'? « o ( 1"3. «. »; «< «"«»" "^"""

,W, J3 Out. Ai.p. .il2 . S C. ."1^

Of,,. „/ f).,to™<. 1898, A. L. .i4,.

n s O c S4

i<(V.-t.». /or ».<"« V

^ ^^ ^^ ^^^ ^

„ Sr:troM.:alaa :;":;' Out-ri'o'bein. .ue,ti„ne„ in .n o.,„..>

°":;r supreme .>».rt
[;«; no,3;'-S;-- " T^Z^^^

from the opm.on of a 1 7 "."' ,,„,",". „ ProvimhU Act. -Ithoi

the Iiieut.-<iovernor m (numu mi"'i " . , ,

the atatnlo pro-rides that >mh ..pim

theCunrt; L«io« CM<' 'H l-o. ^-

137.

Keliet

aKftiiHt

1 I

,hall be deemed « .ludcmcnt
^

\ St.l.iect to appeal a^ in "ther cases, the H..

r„,S shall have twttov to relieve against ..

Zalties nd forfemiro,^. («) ""'1 i" «^»'""

S rSief to .mpt.se .uh term, as to costs.

....„.«. damages, compensation, and all

matters, as the Court thinks fit.

•IV •« V ( 1- »• i''2 I SI. which, ho

Taken from «> V. c. 1>.. ». -i^^^
,.r,.ementa tor liquidated di.

,.ver. had at n,
,
^«<""^' h\"%T c 15. Sched. (M^-

.,„».• -truck nut «»bi,miuelltly b> wi v. i. iu.

Z
'

». -T («.. to »hi.l. .his se..tion U >^^':^-

relieve „.ain.. a 'o.-:r",::Soh of a covenant no\ to a..i^ or s,,|

,et Without,cave. l.u,h^Cju. ^h«-jf.->„io--

t,.rm.Tlv rrlieved asamst in "1""'^ " ,

' L hv R S. O. . .
17n

T:::nar:::rte,i,.h..h.u,..,M.ne.ii.enceor

parti.-ipnt'"' Hi. '

to relief "ce I'll

. "filler,, T<l

;i l,rea

»-hi.h

,.oniril.ut,.,l t.. 'Ii'' '"'!,'';;'
ti'. query

B. 218.

is h.'
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TLe Court wo'ild mm to hiivc no juriiaiciioii under thu »«tlon Im. n.

,„ lelUv. a«ain«t .h« payment ..f liquidated 'l«ma.e» (or breach „t

eoMriicti iVj-ire Laa,, A S. Co. y- U^;""- SO. L. B. TIO, al-

thoiul. it bad under .">» V. c. U. >. 32 (3 1
a. orminally (rained

:

.ee

lie. Co. V. fa«(untJo, 81 L. T. 6«».

4. No appointment, which after the -ioth day of ,;w";';;:

March, 1886, is made in exeriise of a power tO'i"p<i««'.

appoint anj property, real or personal, among

several objects, shall W adjudged to he invalid on

the ground that aa> object of the power haa bean

altOL'ether e.\cluded, and an appoiiitnunt --hall be

valid and effectual notwithstanding that one or

luoiv of the objects shall not thereby or in default

of appointment take a share or ~liare« of the

projierty which is subject to the power.

But nothing m this subsectimi shall prejudice or

affect any provision in any dee<l, will or other

instrument creating a power, which shall declare

the amount or the hare or shDivs from which no

obie<t of 'he power shall bo excluded, or shall

ilccL.'c scm nne or im>re object »r objects of the

power who shall not be excluded.

AJopl.d (1-..11, Imi). \ct. ;i7 & M V. c. :iT. Se.' further provisions.

K. S. O. c. 3;{0, SB. 31 and 33.

As to the law betore the .Vet, see Bullnl v. I'lummer. L. R. C. Chy.

l(;o Th*- Aft applies only to an appointtneut made after 23th March.

issil. liot to one mode liefoce. thoudh only rukine effect after that

date; see Moynaii v. Woywm. 1 L. R. Ir. 382.

5. No action or proceeilui); shall !>< open to objeo- D^^'",,,,^

tion on the ground tliat a inertily declaratory „„t,i» and

judgment or order is sought thereliy. and the
""'•"

Court may make binding (l.»clarations of right,

whether any consequential relief is or could be

claimed or not.

Tliis serijon i» the same as Eng. O. 25. r. 3, nnil is an amended re-

l.roduitiou of Chy. O. .338. It does not make any n.liciil chaniie m
r\u- rules aiad practice of the Court; Hunnelt v. H'>r<ti>><. 2t> O-'t. 281.

OhancecT Onler MS wiw l."ld only to apply to rases where the ^'""^^
plniniiff was ™titlcd to twiief .•onse<|\ient upon the deelaration he

,„^„, J,,^

iskeil, Ji he i-hoM' to i-iiiim i;. hut it was held no, to apply to rases „„* he

wli.Te Bile plaintiff »n- not entitle.1 to claim nu.\ relief c.mse(iMeMt
"'^iJJ^,",^

upon r*e lieclariirioii ; N'-tiit' v, I.'ir4 Kitlff'fhnrti. 2 K. & .1, "^fiS ; ,,^^^^, ^^^,„

( /,(,/,, V, t'',„t, 2:'. ^y 110; foiftirrll V. Sufulctt. 24 "^r. 474; ItrnokPi *ould iml

V. r.,„lr,,, ^ *>nt Mtt. Thus. ;i deiT« whs pronounced 'iecluriliu 'h**
|*^|I^|'*^

tni- ronatrutTio« of a will, witlioul ilircriim ,Hlrniiiisrratioh. in n
"**'*
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iwe «hn<- the plaintlir .ai. entltW to the l.tter r,.|le(

^'J'^^":'
It: jy.r,,*,/ V. .Uur,.*,. a. Or. STn; B.i.1 ««• '."•I'M <"•'/'">. '

\
V 7». Omin, /(.. »i:!. ITll" "•I'tlo" »»« P""""' I" '"•''''

f,"'
*-""'

to pronounce a ,l.vl..r«lory .I«th.- «liether ,on«H[ueUt relief <mi .1

1* I'liimed or 11..I. But not«ltli«tmi.llii« Ibe powrr tbu. i-ooferrei tin

J.,rl..lirtion .Ml l.e .xenl.e.l «lll. great
"if'""; S"'™,,;;

'»';";

54 L. T. «i:!. See uImi (.rami ./miiliu" ». » v. //amfloii ( r(,.i;.

itc, i'o.. ISMH. :! Ch. 331.

SoniKv, the Court hii« now Jurl«ilitIion under thU .ectlon to iniik.- ;.

,i„wM,":t the ie,i,„u.c,- ot , pi«'"«;»'"':' I')." ',»' ';.':^'"''':,'

to u title and e»tale»i It i«( v. .vottfi'lc. l'.«0. - LU. JiS. » l- '

bl4.

A Jeelaratory juiliinient i» a Judicial act. •"<! .»»l ""' '",.,'''';',';

li,,.r, l.v on iiiiml»»Hin« of counsel, or by culuent
: 11 lIlMlii'" v. loUc".

W

of
11. UJ-. iiH I.. T. ;i.-.

Lortch. 24 Out. ^'JT

Tuiunlo. lU Ont. Ai.|i

X. l!im, 141.

,le<.|„ratory juclfment mnv he |,r..nour,ced even thoulth the cm,-,

icllt.n he one n( Coninion U<\v : c.».. that detenilnni i« a iii»-

pa»^er on liliol; llmiimn v. Ilullaml, l«i;i, 1 H
that MTtain land i» a highway; TuroHli,

CaHcrtoa V. J/«lcr. 2(10nt. :itl; (.ooJ.rAoi,

1141: and the richl. ot i.artie» In uupatented laud.; /,./. v. «•"!/.

'7 Onl .-UU: and resulatlons of .Infemlants have heen .leclared to I";

not bindlni, upon the plalntilf. vvlthont «rantinB
""'J]'"''!}''''"^;':

relief: Loni/on .1«.'.. of Sl„„„««er, v. /.o«(fo» «";/ /n-/w Ooc*.. LSI)..

3 Ch -II'. /'• /wcto Uiurriaget* may also he declared invnliu
:

»
«»/,/ii', p. 111.

\ deilaratlon was made that a le»»or »a» n,it entitled to im

„ nnrticulur condition attadiecl l.y him to „ lueu»e to a».ign. an

that the lr»ee ,-a« entitled to a..i»n »;>"'"'
J'"*'

/"';,''" ^°;"'"'.'

„f l,.„„r: Ya«iw V. UhUi, ti.ird.a. /ro;<c,(lc., /.milled, 11HJ3. .

III. 112: !<» I.. T. r.41.

In /ImiBc/l v. (iiiijoi,. 20 Ont. 281. the plaintiff naked for

lion that «he was entitled to an Inchoate right of dow,-r,

j,„ 1 ill a mortgage with her hunha

the luiKhnnd had assigned his ecinity of ademption t

declara-

flhe had
Muh««pientl,\

assignee for
tne Itusoano iiau assisn'-'i ••" ^i..".- -

,

the beneht of creditors, and the mortgage™ were [ir.veeding for a

ale The plnintilf clnime.1 a declaration In order to have n portion

of anv surplus arising on such sale set apart to answer her dowe,; n

caw it shonl.l hecome consummate by the death ot her hushand. 1 h.

*claratiou was refused, it ladng held that what wa. asked was a

declaration a, to a claim which might lie made by another or otiiis

under circumstanceB which might or might not happen: see al>u

rii'imimn v. Cioiliiar), X" "nt. 123.

Where a riirlil of r.vovcry was given by statute In a Court of sniii-

„ ,1, jiinsdiction, it was liehl that the High Court had no power m

mkke a declaratory judgment that the |.lain,iv had such right: !!«'

rach,«i,h v. Hroini. ISilT, .\. C. f.iri.

V declaralhai was refused as to the validity ot n life policy danm:

the lite of the nssurinl. even where the S.s-lely issuing the polie.v

bad refused to arcep. from the holder premiums upon the gro. .
I

that the policy was void : Ho,,,,,,, v. KqmlaW l.,f,: ,l<:. ItKKl. 1 ( li.

Kri2.

that a debtor was the beneficial owner of a ilaim

was refused, the plaintiff not being

ill a position to claim

r, (). L. It. 2112.

A deelarati

against the liominiondovernment ;.- • ;.
>,.,;,„„rt v i:,,ih,,r,l

- conse(iuential relief: .SMrarr \. fiHHoou.



w
UKCLAllA-rOUY JllHJMBNTU. (I

V ilirlnrallon of pl«lit hi rwixHt ot n limtwr which thf UgUlature Uc. »T.

hnil ™.r™«l) Bolfli"! >" thf Hiirronatp t'ourt Ile«i«lr«r wa. alto

"(, |. w('.i."l/-"<'"<ral V. fiim<-n,n. Ill IHil. App. IIKI.„-,„,.,,.. ,. ~- - . IHll. API). IIKI.

V .I... Iiiratiirv iI«thi. »»• retu«iil umlir llii- former prnttlct whwr uthn c

'

... tl. ,rtu^i^ ..r ini^.i'tlllif the plilllltiir aKalllBt o In whlol
liiratorv iI«thi. »»• retu«iil uiuler llii- former prnttlct wbwr uthn raan

„ „„. .„„Klilt<.r the |,i.rlH».e of pra,.vtlTi« Ihe I'W'illlI anali..! a ]^jHtoh 'I-

«illiilieiit iluiiu by the ilefpoilnrit : ./oi-t.oN v. / unilin, I llrew. (Hi , i,|,||p„.„„

still «ee r.imiriK v. «»»Ji», niii.™; anil al«.> where It wan aouiiht to W. bj,„

ult.. 1 future rluhl. In evriitu whiih hud not huppened ;
Laitgdalc v. nl^-a.

l(,,.;.i. H I) M. & li. :«ll; OiKliiu, V. /luicliiio. U 11. 1 Chy. 1112; or

,«.i.,,iw i-ntllleil in revernioii: (.urlir v. ;.ii«»iiii. HI Ila. App. iv.
;
or

mil

Ivuil

lu. 1-ntilleil in reverMioii: (.urlir v. l.aumii. Ill ila. App. iv.
.
or

II •.»«. flri«/i( V ri/iulill. 4 I'h. 1). !»»; or lu deilare a purely

Ktlon a» aua'iluit liifanl., even Ij coniient :
llflili v. Uuru. »

I
>... ii...^j. .. II.. 111..... I. it 1 II I. H7 . or In

'tbh V. tinny, 8

ii"'.\i'ii<iii3a ;''•» <»'''>• i*'' "'"'' • "• ' " '' *'• " '"

,l„l„re a merely leKOl rluhl: fi-niidi" «! Hirhnhead Itoik' y. I.ilinl.

I n .M & li T-'l-l llrttlou: v. H»i(mi<n'. 4 K. 4 J. i4.i: l/ilro/iuli

1,,,,'llMnl r./ irorll-« V. Sanl. I,. It. 7 K.|. 1117 ;
./iumi' v. ./.iiiiri. I,.

U 1 Kq. mil", "ee also MiUer v. HoLtrlnon, X) 8. 0. It. **U;; but HiH'

...lie

larktiim 111

11,111 M,/.MI.

Iliil in Home i'n»e« the Ourt made a decree dei-lnring (ulure riKht«. |;^lj^

Tli.i« the i|iie«llod of Ihe riiiht of ri'iiownl. on wliiih n le«.ee , olaiiu ,|,„ti„i, .

,11 miulieiisiilioii for ianii liikeii by u rallwiiy dii»Mi.led. «ii. dii.lnreil: rijht iii«l.

/I.i./K V. .l/ii«il:li/ I'll- <'o.. h. 11. 4 Ki|. am and. to nave e\pen»e, ll

lia.< loimtrued exeiuliiry uiarrioiie iirlielei. ; Uu""' v. Hiiiira. in

ll..nv. .'iS.

V merely deolnratory jmlnment will not prevent the «ettiiii! up of

111.. Slaliiie of Limitations iiKahmt the iiemon In who«e favour the

<i...liiralii»n in made: I'l-iit v. ruin: 211 t)iil. 441.

County Coiirta.—This i-iih-iieetion niipiien to fomity CuiirUi in

nii.i.« iillienvise within the jurisdiction of ii Ciitiiiii fourt ;
Itmillcu

:m Out. 44:i, 4411.
,

/l.irdii

li. If anv ili'tendant tlaiiiis to lie ciititlf.l lo anv
«^J';|;jj;'

ui|uital)lf estate or right, or to ri'liuf upon anj

I'liuitalik' ^rrounil ajiainst any ilccil. instriiiiii'nt or

contract, or against any riglit. title or claim

asscrtcil by any plaintilf or |ictitioiicr in such

cause or matter, or alleges any grouiul of eiiuit-

alile ilefeucu to any elnim of tlie plaintitf or peti-

tioner in such cause or itiatlor, tlic said t'ourts

res|iectively. anil every .linlge thereof, shall give

to every eipiitalile estate, riglil or grounil of relief

so ilaiineil. ami to every eipiitahh' defence so

alleged, such and the siiiiie elfect. hy way of ile-

fetiie against the claim of such plaintilf or peli-

K'hier, as the Court of Cliiiiicery ought to have

given if the same or the like matters had heen

relied on hy way of ilefcnce in uuy suit or pro-

ceedings instituted in that Court for the same or

the like purposes before the passing of Tha On- n v

tarii) Jittlit'ilitrr Art. ISSl.

lil'iuiciil with Knit. .Iml. .\it. Is7:i. s. 21, suli-»i,f. 2.





MKIOCOrY nSOWtlOM TBT CHMI

(ANSI and ISO TEST CHART No. 2)

^ APPLIED IN/MGE
^S*. '653 Eail Mam Slrt«l
^J5 RochMler, Ncm Tofk 14609 USJ^^ (^'6) +82 - 0300 - PHon.

^S <^'6) 2U - 5909 - FO'



52
THE JLUICATUKE ACT.

Sw this section applied in J/osfjii v 11

luahea V. Mctroiiolitan, etc., lb. l-i}-^ bv
IV. ifo»l»», 1 C. P. D. 14B;

uZmMI t. ManhM, 8 P. V. 19; BmmorMn t. /«<i, 12 App. Cas.

. Vwej/, 20 Ch. D. Bll. See also sub-sec. 8.

Relief which
msy be
KraDted to

defendsnte.

Cooper y.

7 The said Courts respectively, and every Judge

thereof, stiall also have Eower_to. ga^t to_My

defeiadant in respect of any equitable estate or

right or other matter of equity, and also in re-

spect of any legal estate, right or title claimeil or

asserted by him, all such relief against anvplaiii-

tifl or netitioner as such defendani shall have
tiff or petitioner —

, ..
,

properly claimed by his pleading, and as the sai.l

I Courts respectively, or any Judge thereof, migL

I have granted in anv suit instituted for that pur-

pose by the same defendant against the sam.-

plaintiff or petitioner; and also all auch relief

relating to or pntinected with the oriyinaLaubioci

I
of the cause or matter, and in like manner claim-

ed nfflinst anv other person , whether already a

party to the same cause or matter or not. wlio

I shall have been dulv served with notice in wrumg

of such claim pursuant to any rule of Court or

any order of the Court, as might properly have

boon crantod airninst such person if ho liM '-'"

[
made a defendant to a cause duly instituted Dy

"he sam'e defendant for the like purpose; and

every person served with any such notice shall

thenceforth be deemed a party to such cause or

matter, with the same rights in respect of his de-

fence against sucli claim as if he had been .liny

sued in the ordinary way by such defendant.

Identiral with Eng. Jud. Act. 1873. 8. 24 (3).

Thp Rules respecting set-off and counterclaims {Rule 251. c' «"/.'.

and third parties (//"''» 2(l!t-2ic.. were matle in furthermiro of U..

powers conferred b.v tiii.^ siib-seiti"n. See notes to those «»'«.

As lo liow tar R«ln have been made to regulate Ihe esefi^-' <

the powers conferred by this section of granting relief l,.'t»e..:,

co-defendants: see Trdeaian v. Br„,i. 45 L. .T. Chy. 11.1; and ii.i.- f

Rule 20S<, c( »<•<!

This section does not entitle a defendant to procee<l l>.y way ..!

counterclaim against a co-defeiidani unless the piauitifl Is also Hirer-

ested in such counterclaim; if Ihe plaintiff is not so iiiiere.st.^1. tli

defendant must seek his relief against a co-defendant under tlie thirl

party procedure: '"'</"- \. f'/ic/itoa. 18 P. K. 462.

In ilurioc v. .li(.""<. r.n T.. .T. I'ro. 40 ; IT C T.. .T. -.VO an nnin,,

propounding the will of ii married woman made after she had oMniii

ed a protection ord.T. and become possessed of sei,:irate est.y-. ili"

defendant set up that ilie prolectlon order had been fraii-.iii'i.'--
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obtained, and claimed by way of cross relief to have it set aaide, Bm 67
the will prououoced against, and administration granted to the de-
fendant; and it was held to be within this section as asserting by
crmnterclaim what might be asserted in a suit against the same
phiiutiff.

A ilfffiidant is not bound to make his cross claims in the same
actiou. but may assert them by cross action. Thus where an action
n-as brought against shippers and consignees for damages for deten-
tion at the port of lading, and for freight, and the defendants
brought a crass action for a larger sum for damages for loss of cargo
uy iiu' (-liipowiHTs' negligenw, and the writs were issued on the same
(lay a::rl statement of claim delivered first in the former action, a
.Master stn.ved proceedings in the second action with liberty to the
plaintiffs in it to file a counterclaim in the first action; but it was
h.1'1 im apiH-al that though there was jurisdiction to make such an
order, it should only be exercised where the points in issue are the
same, and that in the case in question the right to bring a cross
action should not be interfered with ; Adamson v. Tu/f. 44 L. T 420
See also the notes to sec. .'57 (9) and Rule 435.

'

.\s to the e;rect of the concluding words of this section, see Fowler
V. Knooii in note to Rule 209.

S. The said Courts respectively, and every Judge coumto
thereof, shall recognize and take notice of all!,;'''Xwe
equitable estates, titles and rights, and all equit- "«'"• "''

able duties and liabilities appearing incidentally
''"""'

in the course of any cause or matter, in the same
manner in which the Court of Chancery would
have recognizett and taken notice of the same in
any suit or proceedings duly instituted therein
before the passing of The Ontario Judicature uy c s

Ant, 1881.

Identical with the Eng. J. A.. 1873, section 24 (4i.

1,1 Waiiam, V. Snou:den. W. X. 1,S8<I. 124, a piointiff in ejectment
was ordered .speciticaily to perfonn an agreement to lease the pre-
mises to detendnnt. which agreement, though not raised by defence
.i],l..Mn.,l ,iu-,dem„lly in the cause. S,,c ilmtu„ v. 11. Slmlm. etc..
1 t. 1. I). 14o; Borrrmea v. Ddancy. 24 L. It. Ir. 503. where it
incidentally appeared that a party was entitled to have a deed reiti-

V;- on ^-I'^T' ": """'' "' ''< !»«*• "i *'™" V. JSroa,-,,.
ISa.,2Q. B ,24; 4n»a,tei,v. Imicsie,, 31 L. R. Ir. 467 ; and cases
111 note to sub-Sfc. 6.

. < - »"" »-««!»

Tlie doctrine of Equity whereby part performance furnishes a

i's'l If',),'" iTI"? ".T""? "^ enforceable at law by reason
s. 4 of the Statute of Frauds, is confined to suits as to the sale

•I'u
' ",'''7"-. '" """' and has not been extended bv the Jud. VetIhr Jud. Act confers no new rights, but alters pr«.ednre onlv^

r,,,„_v. Ro„,ler. 11 Q. B. D. 123. See also (,;6(,, v. GaiW, 9 Qly IK (u. and notes to sec. .',8, sub-sec. 8.
, *, v(.

Ji!!^7
""'

r^'i"" J'H ""' ^"™ "gainst a forfeiture in an

Hie l,.f,^n,lanf pind before statenie.it of claim delivered: Buektei, v
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Notwithstanilini! this »ub-strtion nil «iMitalile nssigniiient i« not

equivalent to a iegai aBBignment, and is not a breacli of a coveuant not

to aaaign without leave: ucntic v. Faalkncr. I'.KJli 2 g. H. 2iiT: S2 I..

T. 708.

Section 57 |3I alao now enablea the Court to relieve ngrjnst pen

ulties and forfeitures.

9. Xo cause or proceeding at any time pending in

the High Court of Justice or before the Court of

Ai)]ieal shall be restrained by prohibition or in-

junction ; but every matter of equity on which an

injunction against the prosecution of any such

cause or proceeding might have been obtained,

prior to The Ontario Judicature A.ci, 18S1,

either unconditionally or on any terms or condi-

tions, may be relied on by way of defence thereto

:

Provided always, that nothing in this Act contained

shall disable either of the said Courts from direct-

ing a stay of proceedings in any cause or matter

pending before it, if it shall think fit; and an^•

person, whether a party or not (a) to any such

cause or matter, who would have been entitieil,

prior to The Ontario Judicature Act. 1881, to

apply to any Court to restrain the prosecution

thereof, or who may be entitled to enforce liy

attachment or otherwise, any judgment, decree,

rule or order, contrary to which all or any part

of the proceedings in such cause or matter may

have been taken, shall he at liberty to apply to

the said Courts respectively, by motion in e sum-

mary way, for a stay of proceedings in such cause

or matter either generally, or so far as may be

necessary for the purposes of justice; and the

Court shall thereupon make such order as shall

be just.

Identical with Eng. J. A.. 187.3. s. 24 (5(.

The effect of this sub-section is that, in ordinnr'- cases, whatever

would formerly have been grount' for an injunc.ion restraining an

action must now be raised in the action, either by way of defence,

or upon an application to stay proceedings : ttarhutt v. Fau-cus, 1 Ch.

D. 155.

(«i " Whrthrr u pnrlii or no'." The jurisdiction to stay proceed-

ings on the npplicniion of ii per^^on not a party is only to be exercised

where the action is an impinper one. or where its prosecution might

have been restrained by injunction under the former practice in

Chancerv. and only where the applicant is one who seeks to inter-

vene, ana ^on properly be added as a party: Fairkrit v. (Iriffin. IT

P. R. 473.



STAYING PHOCKEDINGS. 65

An .ppliction to .tay prowodings in an action mu.t be made in s.o. e7.

roZmulCh I) '1; Walker v. i(«»ai;»<T Di.Wlcrv fomponi/. 1 Q.

Br 120 U-ri»< V «<*"'<•• " Cli. P. 24: Wl,.(» v. Harrow,

Si \v h' ItW tWo decision- to tlie contrary, hiiii/Lliunh v.

f„l-.aJZr,!.:>^''«^ <• I-. I^. «• ""• ^'''*"'" ; ?'T
P™ .,;» Co-«P«W, 1 Ch. D. 2,M, are overrnled. ,»"-»'"> «™*
V r;ion(f. 2.1 Ch. p. 723: tn"? v. Cap^eii. 1801. 3 ( li. 411. and tlie

same rnie applies vfhere the proceeding. ™ngl,, '"„V".
"•>»•'"' £'' '';;'"«

taken bv an offloer of the Court. e.g.. a sheriff: " "(/'n v. Redgmve.

Sr". or a receiver: .'c^rlc v. -».««, and f>»..c y. C«p.r„, ,upra.

rhn« actions tor clnims provabie (as to which see CroirV y. R»«-

,,|| 4 r P 1811 1, in pendinn ndminislintion proceedinEs must

be 'restrained by motion in the actions and not !. Mic m:|llci
.
'"

which the miministration proceedings are lie.;i taken : »«•;""''';•

frykc. 4 Ei. P. 315: Lowell v. .Icnabuin, !l Lb. P. J'J: «'"'•!/ > -"""

leil/i, 3 C. L. T. 599.

Proceedings under a writ of elegit, issued ,o enforce payinent of

costs of an action, wers stayed where the lands taken under I ^e writ

were not lantta in the hands of the defendants, chargeable wrtb those

costs: Earljcney v. VibrUge Rani Saoitaru .lu(»ori((/, 18111. 3 Ch.

1). 183.

In ttaant v ll'ood, 12 Ch, P. fi.30, it was said that though a pend-

ing .notion cannot be restrained, a person may, in a proper case, be

strained from inr.ituting proceedings. See »l»" ^crclc «c«,a«r»nt

Co V Lonr„. 18 Ch. I). 55.1 ; Hart v. Hart. IS Cb. P. t,,0; and

Irmjlronn v. .trm.lroii!;, I»n2, P. 98, where proceedings in a for-

eign Court were stayed by injunction ; see next sub-section.

See also Uedley v. Bods, 13 Ch. D. 498: (explained S(<i v.

(.i/tn 21) Ch. P. p. IWi) : Re .IrtMlio Colour I'rmUng Co.. 1-.

.-.02; CVoicie y. RitaadI, 4 C. P. P. 1811.

. P.

StaT to Enforoe a CompromlM.—Under this clause and sec. Enforcing

:h 112). the Court has power to enforce a compromise entered into w'^™"
I.Hniling an action, and (wiiere no terms of the compromise so iicyond „i|„ i„ m,
wliat is in controversy in the action: Rec» v, farntllirra. 1. P. R, same action.

511 to stay the action on a summary application in that action:

Ka'i. V .Vnis*. 7 Ch. P. 781: .<c»H» v. Lor« DunrfoiioW. 8 Ch. P.

1V58; «<i G'oudcf Frirea Steamahip. rtc. Co.. 12 Ch. P. 882: Baker

y. Haker. 55 L. T. 723: Smi/lhe v. ffmiith: IS Q. B. D. 544. followed

ill Forron v Hunter (before Ferguson. J„ 23tb Sept., 18881. See

also Daridioit v. .l/crri((on, 18 P. R. 139, The former Chy. practice

required a fresh suit to be brought for specific performance of the

ngrecmeiit for compromisi'. unless it lelateil merely to tlie liros.sution

cit the suit : I'ri/cr v. (irilihU: L. R, 10 Chy. 5.34. or unless where the

compromise was entered into before answer, and was set up by the

answer and specific performance prayed by way of cross-relief
:
Smalt

V. fiiioa yVrm. B. .S., (1 P. R. 20().

.V separate action to enforce a compromise may still lie brought:

Hart V. Hcirf, IS Ch. P. 670: A'lioiclc? v. Roberta. 58 L. T. 2i9. and

may sometimes be necessary: see Hilbrrt v. Endcan. 9 Ch. P. 2.50,

liut ordinarily it will be proper to apply in the action for such order
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IM. 8T. as may be necMtary. Where the pronouncing of some judgment U
necesf^ary to give effect lo the compromiae, a motion for judgmeut

Bhould be made to the Court; the Master in Chambers would have

no Jurisdiction to make un order in such a case: Pirung v. Dawrnin.

mffi%\*^$. 4 0. W. R. 4U9; though possibly he would have jurisdiction where
' ' ' ' the order required is merely to stay or dismiss the action : see Ih.

The decisions as to staying proceedings upon summary application

in case of a compromise are not necessarily applicable to a com-

promise urrivel at pending a reference, as under Rule BUT the Master

may after the compromise proceed to report it :
Vorry v. Lemoine, 18

P. R. 482.

An agreement as to paymente after judgment in a forecloMure action

was enforced by the appointment of a new day : McVollum v. Co«(or».

1 O. L. R. 240.

SettinfT It ban been held that the compromise cannot be set aside on sum-
uMea ojarv application, and that an action is necessary: Emeris v. Wood-
ron.prom.«e

^^^'^ ^^ ^.j^ ^ ^^ . ^^^ ^^ Aim-corth v. Wilding. 1896. 1 Ch. tJ73

:

74 L. T. 19.1: 1897. 2 Cb. 5S4; 77 L. T. 57; fJilhert v. Endeuii. 9 Ch.

I». 2.'9: but, where necessary, an issue may be dir<Hrted to determine as

lo whether a valid apreenient ot' eomproniis*' has b^'en arrived at, ard

a stay may be dirwted provisionally to Ih> contimuHl in the evnnt

of th.^ tompminise bping valid; Itvrs v. Cairutlier'i, 17 P. R. 51; and

it has al«o been held that the validity of a compromisp agreed to by

an illiteratp plaintiff without the knowledge or concurrencp of his

solicitor, may l>e iu<iuired into, without bringing a new action to set

it aside, if tiic compromise is pleaded in the action alleged lo be com-

promised, and, where that is done, its validity may be tried in thp

action : Johmton v. (i. T. Ry. Co.. 25 Ont. 04 ; 21 Ont. App. 408

;

Havit V. a. T. Ry. Co., 22 Ont. App. 594; Davidson v. ilerritton,

18 P. R. 139.

Where the intended compromise fails but the plaintiff has obtained

some udviuiiagf, he will be required to restore it, as a condition of

being allowed to continue the action : Henderson v. Underwritiny

Assoc, ti5 L. T. 61tJ. 732 ; Guy v. Walker, 8 Timw, 314.

X stay was refused where an action had been settled by the plain-

tiff -olicitor, the settlement having been provisional and not adopted

by tliH plaintiff: McDonald v. Field, 12 P. R. 213.

Stayinu Vexatloua Proceeding*.—Actions or proceediugti which are

vtxaiious absolutely cronndless are frivolous and vexatious. A stay of such
proeeediiitrs proceedings may be granted not as a substitute for an injunction, but

under the iubereut jurisdiction of the Court to control its procedure.

' A Court of competent jurisdiction has inherent power to prevent

abuse of its process, by staying or dismissing, without proof, actions

which it holds to be vexatious "
: per Lord Watson, Haggard v.

PiUrier, 1892, A. C. 61.

TUp institution of such proceedings is an abuse of the process of

the Court, and they mav be stayed summarily upon motion :
Edmunds

v Uiunuy-Uciurtil. 2il W. R. 5.'->0: :i« I- T. 213: W. X. 1878. 64.

See also Tucker v. CoUimon, 34 W. R. 355 ;
.^.4 L. T. 128, 263

;
or

dismissed: Metropolitan Bank v. Pouleii, 10 App. Cas. 210; Ker v.

Wt?IwH<« 79 L T. Jour. 229; W. N. 1886, 16; WUlis v. Earl Beau-

ehamp. 11 P. D. 50: Blair v- Coitder, 36 W. R. 64; Grepe v. Loam.
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V. iorl //o»», im. 2 ».»«.«> Y ^ ^^, „,ti hU duty

:

„ public officer for "
^^'^'''^i'-g'^ e^L,X„ v. .y.or..«r» oM«.t.

""T/- ^SS^ 2 Q B 188T72 L. T. 858; a8.im.t a Ja(tae for an,
/or Zndio, 1895, i U- »• ^'^W^J^fjT- pj-ij w N. 1877. 8; Bmd T.

rp«Hirfo^t^.i5::^j~^-^T^
r„,rra«rL«.t»^

Paitlet. 66 L. T. «»!>. "'"w
n..# oj. T. T .Tour 181: Stephenaon

"'?' ^''iS^sT^ B°'Sr- 78%'l7V; wir„Xv: D^M-Mr.,

rr^Wrof5:Kar wa.. B,c.™ v.^.™po
.^^^

^4
?.'=^%??,'-irP°u"l^"bitt''n,fy^'d^ter.o fac».ta« an

r7oceed: SmilA T. ClorHon. 7 0. L. R- •iW
. » O. U. B. wi.

I„ England a special Act empowcrio. the Cou^t to prj^^nt the

';'S?^'/c',,7srS retTo^l^" aTd-sr^fP. A..o™e„.0«..

irol 7(1 L. T. 361.

.-lr^?d'v4^s^::^SJ'tJi:^"^-^-"'?^r"

luid none to give, tlic action being frivolous.

„.^rr^cSjr^a?i^^?^o^^sir m^& s
.App. Cas. oral.

Actions against Justices of the Peace, brouglit contrary to the

. . r? H « fl c 88 may he staged summarily: see s. ^i

TfTat Ac, fei ^ieWeif; ivcnr,. 15 P. R. 232. The omission

tl give noticrof action where one is requisite, is no g-ou^nd for

Summarily staying an action: Omcy y. Emmrtt. , O. U R. fi04.

S7

f
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Mo. BT. The power to stay proceetlings aa frivoloon or "exatlou* will not

oidiniinly Ite exerciwpil mtrply on thf indoraement on the writ, iir^l

tH'fore iitatemt>nt of rlaim : /^o«« v. Edward*. IS P, R. 150: Fhtvh< i

V. Bethom. «H U T. 438.

Ati action in whirh relief is riniitied which hail been aireaciy olniiii.,1

in another action will lie stDV'l. only to kg far an it clalma reluf

includ.Kl in the former iiction : MuHnn \. Quirk. 20 W. R. 441.

For ft form of onier Mtayitin pi-xeerHngn where repeated frivolous

applit-ationM have been made, set' firepf v. Loam, 37 Ch. D. I'Hl;

Netnii. r>th i-d.. .'144.

TTiprp was no rule of practice fit Common I<nw by which a pliiiii-

io?*non- t"^ ordered to pay coots in the ronrne of iiri action, hut nor pnyiiiv

[laymentof them, was liable to luxve hi:* action stayed tHI they were paid: l/'-i-

cMt». ton V. I'olnnr. !> g, H. I*. HU; hnt the Court bad power in its inlior-

ent jurisdiction to direct a stay if th»t ni>peared to be ciinitalil--.

The onun of showing the propriety of a Htay was on the party n^lc-

infc for it. In Equity thi> (nir/f v.n>* on the otiier party, and he wn.'-

required to show that a sitny would bp inetpiitnble. The Comni'in

Law rule i« mlupted in Ontario as tlie most convenient: Stcirart v.

i^uUiviin. 11 r. It. .^Ul). followed in ^^^right v. Wright. V2 V. H. 4:;.

See also, in addition to the oases there cited. Re Wickham. Manmii
V. Taylor, 3't Ch. D. 272; and it the action \n vexatious, or liii-^

been vexmiously conducted by the plaintiff, the Court by virtue m
its inherent jurisdiction may sray the proceedioRs for non-payment
of cosr.s: tirnlniin v. Siitlmi. ^S'^7. 2 Ch. ^ti7 : 77 L. T. 3.V

An action may be stayed till security ordered to be Riven for

dainHRes has been given: Ritharfh v. llmnU. W. X.. 18S3. ISO, lt;8.

Another Another Aotloa In Ontario Pondlns.—ProeeedinfC!* will not
antion be Stayed pending another action where the plaintiff would not he
pending. bound by the result of the other action : Tilhury v. Ttomnry. 10 P.

K. 242: or if it will not determine the question raised In the action

BOiigbt to be stayed: Toronto v. Toronto Ry. t'o., 5 O. W. R. 14.

OroM CroiB Aotloni.—One of two cross actions between the snnit'

actions. parties, arising out of the same matter may he stayed, and a con-

solidation in fact thus effected; and where such an application is

made the action against the party on whom the burden of proof
lies onght in general to be stayed, and the action brought by him
ought to be allowed to proceed, the other party being at liberty m
;nise by defence, set-off or counter-claim, all questions intended to bf-

raispd by him in the action which is stayed : Thompson v. Eastcrv
Ry. Co.. J> Q. B. D. .S20. Spp further the notes to sec. 57 (7). and
/?«/<! 43.5.

Stayin^c
proceed

-

iiipi where
an ai^ree-

ment to
refer to ar-

bitration.

fltftyinR ProceeJinEB Wbere an Agreement to Refer to
Arbitration.- Where the parties havt* agreed that no action shall

be broughr in r.spect of the iiiattors in (lUfstion. until the amount
due shall have been awertnined by arbitration, an action brought
in contravention of the agreement will be staved: R. S. O. c, fi2. s.

6: Srott v. Arrrii. 5 IT. L. C. Sll: Brjfirl.i v. fintirne. CJ) L. T 7Sfi :

Trainor v. Pliomix Fire A>ifi. Co., (V> L. T. S25 : firott v. \frrcantHr
Arrifiettf Co.. fiti L. T. 811 : and see notes to C. L. P, Act. s. 214.
Maclennan*s Jud. Act. 2nd ed.. p. 00. An alleRation of fraud by the
plaintiff will not prevent the application of this rule : /ft. But when
the plaintiff is entitled to some relief (r.tj., im injunction or receiver!
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1 ,1,. ,a;); B-l^-- V
''"^i:*;' T223 40 Ch, I). WM CI,app<HI «.

.V,. „.,i„n ».- '-n;'""''L;rlIr ho' Vel^; .nd P>.r.hn~..

;v:i.slVll.:lT4.V'l-

.«.. tni.Ht in irptipral be on notice, prwitiw.

Pr.etlo«.-An rtppHcation to May mu«t " f"//;;
"^(^ ,„««, of

7'J \V \ IHTci, M. and note, to ««. 58 (111.

fnrUu 40 Ch J- 300.

.V :.,ion ,0 .... ..'—'i-;,rJj^^rnK"lf?;.:^^^» - 5n

,„„lrol It. '•«^.''™'*^'Trrn<r •» ISI- R 'JSS ; »nd before the

IS^^^t^r^ -°^ -^ v'^oL. 02 L. . Ch. ..: 3 B.

anv cause of action lor nnun an
.
•"i

,, ...n. cun

has ' en brought an.l is pcn.lmg ''et"""" ,''" iX","""

same parties or their represe.itat.ves in any place "„«.";„,

TcoSntrv out of Ontario, the Court or any

Judge thereof mav make an order to stay all pro-

Sgs in the High Court "•''/"";,
"fthl

p^of is offered to the Court or .ludpe tljat the

^,it or action so brought in such o"'^:
P'^f,»/.

country out of Ontario is determined or dis-

continued.

No corrwpondinK cla.iw in tho Eng. Act.

,,e ,.„v.r to .... nnder thi. .eotlon i. a ^^^-t^n^,,,
;,r

--'jUT^z-Sn^iri:^."^' ^- '» -.and. ....

\ali-hc! Bant: v. CnUman. 2 O. L. R. 13J.

cause is pending abroad, the I- our t na_ ) whereas

?ir'l41 The court \"i.-l-co-n,id;r the ''"""'e "tisation ve,at,o„,

&S?^s,rt^rh^r;e^WK^^^^
„e.„„on is more

-";„,'5;"^'''k"n''^J Hv--, ffX.oich.

"r,;±n" T .4r,„.tro„,,. 1802. P. 98.
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Whether a Court having uniplp nuthurity lo deciite the matter

brousbt bf£ore It Bbould await the expeclMl adjudication of Another

trihuual havlim unly iiimilar authority is uitsrcly a (jueBtloD for thu

exerclie of Jndiciai diwrretiou : I'huHphate tincaf/e C'umpiitiy v. Mul-

Im3«, 1 Ap|>. Cai. 7»0. Si-e livuu»toii v. M. uf eiUffu, \V. N. 18W, 'JU,

reverttt^^, p. 151.

There i» a diacretiur to itay proceediogB lu the High Court foi-

damaget £or a colllNiuii. iu rt»|)t.>ct uf which proceediiigi are being

taken in rem in a Vice-Admiraity Court ; The Pv§ha%cur, 4S L. T, TiW;

8 P. D. 32,

Under thf above clauie 10. prot-eediugi* were stuywl iu this I'ro-

vince, wLert' tbt- uiattiT tould more couveniently be dinpoied of in

the foreign Court, by reason of the Buit being there in a more

advanced utage, and the parties beiug personally subject to the jurii-

diction of the foreign Coyrt, and ilif latter was the most convenient,

In view of the evidence to l»e procured: Howell v. Jeicttt, 7 I'. K. 09.

A stay was also ordertd pending an appeal In a foreign Court, terms

as to dilis''iicc iu i>rosi><Litiiig tlic appt-al being tmpOBod ;
Uunlington

v. A((;-iM. 12 P. B. 3tl.

WTipre a Bank was being wound up iu Ontario iiuder the Dominion

Winding-up Act, au injunction was granted restraining proceedings

In a Montreal Court against the Bank, and also proceedings against

tli^- liiiuidators for things done In their official capacity, and from

attacking the validity of their appointment : Baxter v. Central Bank,

20 Ont. 214.

Where there art' wuli-*tantial reasons for double litigation the Court

will not stay proceedings in an action in Ontario until after the de-

termination of another action for the name cause pending iu a foreign

Court. Thus where a defendant resident in Ontario was sued ther«

on a promissory note, the Court refused to stay proceedings until

after the determination of attachment proceedings In a foreign Court,

the only effect of which would be to make available towards payment

of the note certain i!itock iu a Company domiciled In a foreign coun-

try : I'irut S'atohez Bank v. Coleman. 2 O. L. R. 15U.

As to staying an action in Ontario where the plalntifiTs claim la

being proaecuted in bankruptcy proceedings in England; see Maritime

Hunk V. A(CM;«/^ 13 I*. U. 86, 202, 4U1.

11. Subject to the aforesaid provisions for giving

effect to equitable rights and otlier matters of

equity in manner aforesaid, and the other ex-

liTL'Ad provisions of this Act, the said Courts re-

spectively, and every Judge thereof, shall recog-

nize and give effect to all legal claims and de-

mands, and all estates, rights, duties, obliga-

tions and liabilities existing by tlie Common Law
or created by any statute, in the same manner as

the same would have been recognized and given

effect to prior to The Ontario Judicature Act,

1881, by any of the Courts then existing and

whose jurisdiction is now vested in the High
Court.
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Pn. T A 1873 ». 24 (rt>. Mrppt that the l«tt»r h« tht <

JX''- IV^^rJrred t"' lL«.a of " ve.t.U In "; -ncj .(t.r the word.

" ;;^^morUw - h.. the word. " or by any cu.tom.
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Multiplicity
111 proceol
iiiK> to b*
KVoktl«K<

.

All tiikt'.an

III conti >
*«Tij' to bt
aeurniktitd

wpro-

12 The High Court of Justice and the Court of

Appeal respwtivelv, in the exeroise of the juris-

diction vested in them by this Act m evorv <n.^..j

or ii.ntter pending before them respectively, shaU

have pow..; to grant, and shall yru...ether abso-

lutely or on such reasonable terms and conditions j^ii,-.

as to them shall seem just, all such remedies

whatsoever as any of the parties thereto may ap-

pear to be entitled to in resiKK^t of a°y «"/ «3"y

lp.'al or equitable claim properly brought forward

bv them respectively in such cause or matter; so

that as far ns possible, all matters so in contro-

versy between the said parties respectively may

be completely and finally determined, and all

multiplicity of let.'..l proceedings concerning any

of such matters avoided. 58 \. c. 12, s. f.2; 60

V. 0. 15, Sched. A (U4).

SimewEng. J. A., 1873, s. 24 (7).

«., \V T Charley M.P.. In his eilition of the Judlcnture Act, .aW:

"11 theclsh,/ioVd. of thl. .ection be veriBed by exper.enoe, thl.

Act »ill prove a .econd Magna Charta to the .ultor.

Modern procedure endeavour, to work ont '"^.7"'.,»"„^ ".'"jl'""

of .11 pnrtie., a. tar a. po>«iMe In the .ame action: pu Boyd. C. In

Stiltiuay V- 3'oronto, 20 Ont. v».

A cau« or matter 1» pendln, within the ^»>""»,°„' '^i" ^'^ J,"
:

at an end after the granting of the hnal order .
Willi v. IjUU. » v-n.

V. 200.

The meaning of thi. and the preceding sub-section is, •I'ntjvhi'n-

ever a subjecf of controversy arise, in an actton
""f ^f ™"^

r/4»II|/ be determined between the parties to the action, the Court

Should if possible, determine it, so a. '» P'"™','""^" '"i^^Arl-

lZ i igation: Re rharp. 3 P. D. 81; UcDoueaU v. Hail. 13 Ont.

W^ i<»™<. V B™«.«. 22 g. B. D. 06.1. The right of the par.ies «

toiled by the opinion of the Court as to the practical convenience of

trving incongruous claims in the saine action. See notes lo BulM

.m and 3T4.

Notwithstanding thi. sub-section the Court may. nevertheless, de-

cline to decide Questions relating to ™"f'°e™' ,.""" '
"8 or aues

never come into possession : Kcvan. v, '.'"»"'"','' 9,^- D- 29. »' I"'"

tiona not raised in the pleadings: sec (Jraj/ v. ilamtoU i -V. W. «!/..

ISOT. A. C. 254.

Pending
atter."
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••0. M. SS. The law I" •« inliiiini^liriil in Ontorio. ok to tlir

„„i„o(i.. inatt.r!' iiext licniimftiT iiii'iitioiifd, xliull Iw a*

Kiktum ol

IjiuiUtlnn

ti->t lr> Rt>-

ply to rx-

l»m> tfUKtx.

fdllowK:

•<w Kii«. J. A.. ih;;i, i; J. A.. 1x7:

1. ISiilijwl to till' provisicpiis of nuction 3'.' of The

Tnislrr .\.il\ no I'lililn of a nsliii '/Kc trim

against liw trustir for imv pr i|piTty lii'lil on nii

('X[irrfs trust, or in ri'>poct of zwy Urcoch of kucIi

truHt. i-liall Ik' liclil to lio iNirrwl liy anv Sialuti' •

|jrnitiition>.

Si'lii'd. (4).

V. C-. Vi.f. .">:! (l);.V.l V. 1».

.VI c. I'. .-,11.

App. l.'ill; Wrivhl v. UiU, IN

Ercein tlip wor.lK In liriukMs Introilui'ml liy ."» Vict. o. IS. t'li"

ilnUBp 1« llic Hiiuip a« tlir KiiBlisli .Tiiil. Act, 1H7:l. »"<. «.' Cil.

Sec ;"c(i-( V. Crlri. 1 I>rcn . :B1.". niul \ "S/cnl v. Vm/i ii(. ITi L. II. Ir,

,a\. for llic ililtcrclicc in Kiinil.v lidwcii cxpri'w iilnl imphcd tril«t«-

In tlip i-(i»c of nn eipr>'«» trui.1 it vin- .ilwiiy" the il.ictrinc of ( oiirts

uf Eciiiilv tinil no lime nn \v{n 1 tlip trustee and c<»(»i ';»< truni

oIN.ratcs ...« a Imr to tl.c pi|iiiliil.l. rielil of the hitter; iiinl Ihii. -til)-

nection Hi. oriiiinallv eiiactwl was only a ativtiilory c|eihirntn>n of thnt

cl<H-lriiie; H.o,.(o,i v. 7V/o-oa. Jo Ch. 1«. toil; see also 7/o„«/,.o« v.

KimhritiM. 'i App. Cas. Jl.'. As to wlint nevertheless nntonntM to

laches anil nc ciulex'etiie which will lie a linr to relief; see /ft. ami

Lewin nn Trusts. Ilth Eil.. 714. anil Kl.her. I>1|I. IHMO. p. L'JOO. ll

Is not necessary that the express trust lie eviilencisl tiy^ wrltlnif ^to

bring the case within this pro\isiiin; Cixik v. ririiiit.

filM. anil see it,!l»f v. tirotliln, l.'i Out.

Onl. Apii. I'.'i.

Stmblv, nn iniiilicii or conslrnctiw. trustee may set up the statute

us a liar; Ke />in ". A^roa. v. .Uoori . l.slll, 11 Ch. 111). See also Ir.

re «iir«cr. IIiit(„„ v. Ciimiihrll. W-'i. J <'li. 4111 .where tlie circuiu-

stanres .«iheweil that there was no express trust 1 ; sliitvtr v. llark-iirm

(before liiiyil. ('.. .Nov.. l.'slll 1 ; but see Viimcralt v. Ciiia/iiKll. 7 Out.

App. ;il'il.

fnilir R. S. I), c. ILIl, s. :il'. the Statute of Limitation!! may be

plenileil by trustees, cxi ept in the case of a claim fouuiipil upon fraiiil.

or traudtilent breach of trust, to which the trustee yvas a party or

privy, or \vliere the action is to recover trust pro|ierty retained or

,.. m"i .,1 iiv Till, iriisiei-: see .s7i'pAi an V. ittdfftf. 27 Out. To; .\ortA

^tncriciiii LamI (>. v. iro(tia«, 11104, 2 ('b. 2:13. This Act Ix

-iniiinr ti; the Imperial Statute, "il & .'i2 Vict. c. '•'.>. as to which see

l!r lloinlni. .lailr.ii- v. C'liiliir. 4,'i Cli. D. 444; Moan' v. Knight, ISOl,

1 Ch ,'>t7; lis L T SJll ; Rr .s'liiiin, .«. v. Ilrinnrman. 1SH1, .1 Ch.

sa: 11.1 L, 1. L"."l; (.Mi/ii.r '. /'nil. ll (). I.. It. -JOll; h. 11 '.«,,...«;

IfiKiIii V l/irrrr. ISllil. 1 I'll. ,'i'.«l: IW I,. T. 2X1: VVii./iic V. IliiirJ.

1803- 3 ("h raO; 18,04. 1 fb. ,109; IS-Vi, A. C. 41(5; Ilonf v. Compiiiii,

V.' X l.Vi:l. 110; :< Time-, jrit; l!< .si.iiii™/. .s'. v. /'..ii!i II, l)sll4, I

rii '31- lis 1. T. iil:l; Oil \.. T. 744; .l«!m v. .laiin. 0.8 L. T. (154;

Re CJopiaiia. 73 L. T. (l.->8; ffi irii..,i«. lS,<)(i. 1 Ch. ,^14; 74 I.. T.

OB' Hoir v. Uiii(>-r(o», l,8!(ti. 2 Ch. 11211; 7,''i I-. T. 40; Smr v. .l«»«-c».

1Wi:i. 2 («. B. MKl; 00 I. T. .•H.'i: /a rr Pnur. 1S!)3, 1 (3h. 304; ffa

«o .Willi .i(. \V. X. 1S112. 14SI; 37 Sol. ,9; Itr Hharp.
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S;„ .1'. 1..V A.. , II. U-d. .ll(.»„..«/ <«.. IHl.l. 1 fl,. Mil.

ir (1..U.I ..r iion-cli.,..v..r.v "t framl 1« 10 l». r^U-.l ..1. to l«k.- 11 .u...

, .n.i.Lihihli' ici. 111.' i»'r">ii «l"' Invok™ llie iilil "I till- "li'tuce.

/i^r-or. Hr.rd. ISKV. A. f. 41.r.; «• 1/-. „,/„„,. I!».l, 1 Ch. U:i.

A. 10 te,»,l,.'. "f trio.t »»..iii.t n»l.llltj; 'or wl;l.t
".""'Jl.T T.lIr'T

.'/„,*»u».' r. .1. w. II. a<i.

11. H. I), o. lll'l. ». 3U, in oi followi :—

•111 \Mi.T.' «iiv liiiiil or r.'iit iK v.i.tol In a tru.tff uiion nny

,.M.r™« iriLl. 111.- rinlii of the ..»<". /'" "•"•' »' ""y I""""" 'I"'"'"'"

llinmcli him hi lirliiit on n.tlori iiBiilii.l III.. tru«t.... or nny ;i"«oii

'"iiiiiiiiB iliriiiiKl' l""i. to "••-.".r «ii'l. l»ii'l or rwit .hull Ih- Ue.ui.-0

M, l.iiu- lir»t a.-.ru.'.l. lu.iiriluil! 10 III.' iimiiiiiill of tlii» Ait. at nii.l

„,.l li^rore th.. tlm* Bt .huh «u<h hniil or ri-ul lin. Im-n lonvfyHd to

I.1U-. lm>.T for u vulunbU' ioiii.lcl..ruIion. uii.l th.'D .hull he .leoli^a

„. luivi. n.rrii.'.l only u« oijuhi.t "U.h piinha-.T. mill any ihthoh

. iKiiiiiDg through him."

It bi. b.'.'n .iii.l liy Kny. J., Il»»»" v. Uirti,!:,.: IH Ch. 1). -Mi. thnl

tlmt .im.tiii.nt i. ill .ffpct pxtrml.'.! to |i.T«oiinlly by tlic prenont

siil..».Ttlon. whi.h in nl«o ri'prati'.l In o. l:i:l. u» w.-. ail (2i.

Sf.' iil«o I'alHcIc V. .Sirap»oii. 24 ^^. B. I). 128.

•i. An estato for lilV ttitliout iiiipcaeliinent of waste ^j^^'"'

shall not rniifer or In' ilci'iiiwl to liavc innfcrrocl

ii|ioii the tenant for lite any k'tral right to coni-

niil »asl>' 111' tile ileseri|itiiin known as eiiuitalilb

waste, unles.s an intention to confer sueli riglu

slinll expressly appear liy the instrnment ereating

sileh estate.

.•-mil.' lis Kng. J. A.. l»'.;l. ». 20 (31.

Hcmhh, till. aill)-»ec'tiou is relrospi'itive : Uibb v. Wiilkir. ISltl. 2

I'U. 4211.

For Iht' ilifferenc-.. b.tw.-en l.'gal uii.l Hjiiitabl.' wust.- sw tli.' notes

t„ (,«.(/. V riiilon. 1 W. & T. l«'U.I Ciw.. 7.-1 l.-.tb K.l. 1 ;
.S"i!;r.iiii v.

Knislil. L. 11. 2 Cliy. I12l<. A lennnt tor lif.' without iiiuwniiiuiPiit

of wiislV is not piTiii'iltiHl 10 uinkp un .si-,.s»i\ . use of bis lesiil pow.T

us sum. by .ultiin.' liown .irnumenial trws. ai'fncinB the miins ion-house,

otr See also Seton on Ilerrees (. '1 Kd. 1 . 477. iin.l s. 21!,

w./,/ri. aii.i iii.t.'> p. 20. uuil I'litlir'uii v. Ciiitnil Vmnnlii

Out \.»: He friman, ISIlS. 1 (.'h. 2H; Xhiiunniuiii y.

Or. W6; IVn/irr v. Fricl. Ill Or. 105.

il.-'c. :i.

.(I-.. Co.. 2:1

(/llrillK. 11

a. There shall not he any iiiergjr by (i|ieration of Mcrg«r.

law onlv of any estate, the henefieial interest in

which wouhl not. jirior to Tlif Ontnrin -liuUra-

iiire Art. ISSl. have lioen deemed inergeil or

e.xtinguished in Equity.

i.s Kw. .1. A. ISTii. ». 2.'. iil.
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I. M. Merger is where a greater wUte and a lew coincide and meet in

one and the .ame person in the same rigl.t wrthont any .ntermedmt.

e«tate; in which case the less is immediately annihilated or merged

in the arcater: as, It the fee comes to a tenant for years or life,

he parSr estates are merged in the fee; bnt, in Eouity, .f tl,e

merger which wonld taie place at law would occaaion prejlUce to

aDarty having a previou. equitable interest in the estate s„,h

fnter«t i. no? deemed to be merged; see Tyr^hitt y Tvr«». ( o2

B 2«; ?i«l«.-o.. V. UUls. 11 Or. 218; J'»'^«"J?» '•
"(""vj

'
fj.'.

°ilj As to the rule in Kquity ; see Forte, y. JJoffatl, 18 Ves. Jtl4,

Campion v. O^enden. 2 Ves. Jr. •2B4;^^«;»fe» '•
^»'("h*7-!;i t4T

H,.; 199; The LUiuidatKn Co. v. « illoujIiliK, 18»9. 1 <-h. ':*>'*[

T "S- 189S A C 321- 77 I. T. 329; .Irioms y. Angell. .< < h. D,

634'"ffc Priir. S/lacleu'v. C»l»<lt, 1891, 2 Ch. 135 ;
«e BaJcl.ffc.

1892. 1 Ch. 227 ; Thoriir v. Cann. 1895, A. C. 11 ;
Brett Leading Ca«».<

in Equity, 3rd Ed.. 225.

By R S O c 121, ss. 8-9, a mortg.igee may take a release of the

equity of redemption without merging liis debt as "gamst any other

mortgagee or person having a charge on the property. The case, oi,

"e "oiistruttion of tills enactment will be found in The Ontario

Iligest, 4347. ef seg.

W-here ('.. an administrntor. frnnted an underlease for a term o!

years of land held by liim as adniiiiistrator. and shortl.v ..fterwanl

the underleasee assigned the land to C. for the residue of the term,

it vv held that there wns in Equity no merger of the term : t *'"»';;<

V Ai'ii'rfnM. 10 Ch. D 743; see also Hlide v. IVorden, 3 1.x. p. ..,

and where a tenant for life conveyed her estate to a tenant for 111"

in remainder expectant on the grantor's death, subject to a charg.^

in the grantor's favour, and the grantee predeceased the grantor,

it was held that there was no intention to merge the two Mtates;

.«,ioie V. Boycot, 1892. 3 Ch. 110; and see Re Barry Ry. Co.. 76 L.

T. 489.

iction.tor i. A mortgagor entitled for the time being to tlif

!?7.n"'°"
possession or receipt of tlie rents and profits ol

™?tlcaKm. any land as to which no notice of his intention ui

take possession or to enter into receipt of tho

rents and profits thereof shall liave been given

by the mortgagee, may sue for such possession,

ill- .sue or distrain for the recovery of such rents

or profits, or to prevent or to recover damages in

respect of any trespass or other wTong relative

thereto, in his own name only, unless the cause of

action arise upon a lease or other contract mafic

bv him jointly with any other person (n). aii'l

in tliat case he may sue or distrain jointly witli

such other person, ."i.'^ X. e. 12, s. 53 (4).

(al Up to this poini this sub-section corresponds with the Eng. .1.

A.. 1873. s. 2n (51. what follows is not in the English sub-section.

As to the law before this enactment ; see Walth y. Loti«i(<i!e. 21 Ch.

n. 9.
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In oa»e. under thU sub-section the mortgagor may 8omet.tuesh.tve

to mate the mortgagee a party; but " unlesa there .s a probabn.tj

Sarthe reliel tor which the mortgagor sue. w.ll mjur.ously aff.c

Srh tere.t of the mortgagee, the mortgagee ought not to be brought

£ ore tifcourt on a mere auggeation of a pc««ib lity that he may be

prejudiced": F,UrcU>u,h v. Mar.MI. i Ex. D. 3, au.l 40.

Where a tenant of the morte. „or. who has received notice from the

mortgagee to pay the rent to him, remains in poa.ea.lon, that alone

Zs not create any tenancy between him and the mortgagee; Tovier-

,„„ V. Jacktan. 1891. 2 Q. B. 484.

\ mortgage having been aligned, the assignee served notice on

the tenants to pay him rent. A judgment creditor of the mortgagor

obtained an order on the tenants to pay. The rents due at the date

of the assignment were not thereby assigned to 'he transferee, but

were assigned to him by the mortgagee after the Bi.rnishee order. It

was held that under this sub-section the rents uttiK-hod were debts

due to the mortgagor; Paterson v. O-Reillu. 10 L. R. Ir. 304.

The owner of the equity of redemption may molntain an action

tor trespass to the mortgaged property, and injury to the freehold,

though nfter the trespass and before action he has parted with his

equity; BrooJffW v. BroKii, 22 S. C. R. 308; and see Gordon v. Arm-

alromj. If. P. R. 432 ; but mortgagees out of possession cannot after

their Interest has ceased to eiist maintain an action tor trespass

;ind injury committe.1 while they held the title; /6,

A mortBngor entitled to the equity of redemption in mortgaged'

patents, nuiv sue to restrain infringement without making the mort-

gasee a party ; loiiO'elder, etc., v. SoiceriiK. 44 Ch. D. 374.

Mortgagees were m.'He co-plalntilTs with the mortgagor in Goodrich

V. Ecmjlyn Coal Co.. W. N. 1880. 152, an action on covenants in a

lease made by both mortgagor and mortgagees to defendants.

Vs to when mortgagees are necessary parties ; see Saylor v. Cooper,

2 Out. 308; Ke McUle v. iroiAcrtwi. 11 Ont. 433, and HMt v. O. T.

Hn. Co., li. 246.

5. Any absolute assignment, made on or after the;^,™gj;,

31st day of December, 1897, by writing under ciet|M«j||i

the hand of thi' assignor (not purporting to be ivtion.

by way of charge only) of any debt or other legal

chose in action of which express notice in writing

shall have lieen given to tlie debtor, trustee or other

person from whom the assignor would have been

entitled to receive or claim such debt or chose

in action, shall be effectual in law (suliject to all

equities which would liave been entitled to priority

over the right of the a.ssignee if this siction had

not been enacted) to pass and transfer th.^ legal
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B«c. SB. right to such debt or chose in action from the date

of such notice, and all legal and other remedies

for the same and the power to give a good dip-

charge for the same witliout the concurrence of

the assignor. 60 V. c. 15, s. 5.

This sub-section is taken from 60 Vict. c. 15. s. 5, whereby R. S.

O. 1887, e. 122. ss. 7 10, 11 and 12, were repealed, and the law of

Ontario on this point aasimilated with that of England under tin-

Eng. Jud. Act, 1873. 36 & 37 Vict. c. 00. a. 25 (6>.

For a discussion of the English cases tearing on this section:

see 108 L. T. Jour. 436.

1 See also Rule 203 (1). (g) . which provides that an assignee of n

I chm»e in action may institute an action in respect thereof without

/ making the assignor a part£.

Scope of the Enmctment.—This sub-section is not retrospective.

in which respect it differs from the Eng. Act: me Dibb v. Walker.

1893, 2 Cb. 429. Assignments of cliosea in action made prior to 31si

December. 1897, are probably still governed by R. S. O. 1887. c. 122

:

see R. S. O. c. 1. s. 8 (50).

The ett>ct of the clause is to give the assignee of a chose in action

a legal, where he formerly had a merely e(iuitable, title. In other

respects the enactment does not ff've ne^' rights, but only affords a

new mode of enforcing old rights: Walker v. Bradford Bank, 12 Q.

B. D. 511. 515. It does not make anytbipg ?n aBsignment which was

not theretofore an assignment either at Law or in Equity: Bchroeder

V. The Central Bank, 24 W. U. 710; as, for instance, a claim, the as-

signment of which is fijfainst
^
public policy- such as a bond to serun'

alimony payable to a married woman : Reiffengtein v. Hooper, 36 U. C.

M. B. ^5 : Rp Rohinion. 27 Ch. D. 160; and see Watkins v. Watkinn.

li h. T. 63ti. It only enables an action to be brought by the assignei'

in his own name wliere previously he would have sued In the as-

signor's name : Torkington v. ilagee, 1902. 2 K. B. 427.

The enactment transfers the legal remedies as well as the l^nl

rights of the assignor; thns the assignee of a judgment debt ia en-

abled to garnish Uebt >* due to the judgment debtor: Woodman v.

Robinson, 18 Q. B. D. ;i32. The assignee dow not, however, acquire

any greater right than his assignor had. and therefore the assign-

ment of an agreement to advance money by way of loan does iint

create a debtT and CCBfers no right on the assignee to compel the

viiecitic i)erfor[unn(e of the agreement, or to recover damHges for it--

breach, unless some specific fund is bound by the agreement :
\Ve;tt<rti

\yagfion Co. v. nV»^ 18.92. 1 Ch. 271: f^outh African Terrifonri v.

Waliingtoit. 1898, A. C. 309 ; 7H L. T. 426 : .1/flj/ v. Lane, 43 W. R.

r*i. 193; 71 L. T. 869; Roxburghe v. Cox. 17 Ch. D. .520: Wehh v

i^miih, 30 Ch. D. IW.

A che<;'je is a mere order to pay and a revocable request, and line's

not purpor' to he an absolute nssignmont : i^chroedfr v. The Cnitntl

Bank, svpra. After a cheque has been marked good by the bank, how-

ever, the drawer is discharged and the bank becomes the principal

debtor : Boyd v. yasmith, 17 Ont. -K).

Qvirrr. whether an assignment of an nsfertainefl part of the dt'bt

is within this section. An Rs-signnienl: of an indefinite and unasoor -
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taineil part is not, and therefore the assignee cannot sue in his own ••o. 58.

nSTiTp : Jonia v. Humiihrevs, 1902, 1 K. B. 10.

* Debt OP otker X^k»1 Choie in Action."—These words include

"all rights the assignment of which a Court of Law or Equity

wuuld before the Act have held to be lawful "
:
King v. \tc'orio Im.

ro ISlMl. A. C. pp. '2o4. 250; see also Colonial Bank v. Whtnnei/- 30

ChD. pp. 285, 286: 11 App. Gas. p. 438. as to what are " chores in

action." See also Warren's Choaes in Action, Bk. i., c. ii. The

ToHJier Act. K. S. O. 1887. c. IIG, s. 7, waa confined to choses in

notion " arising out of contract " : see Blair v. Aaaelatine, 15 P. H.

211.

The enactment does not appear to extend to all choHn in action,

but only to debts or other ipyal rhoaeg in action. A claim for damagee

for a tort is a legal chose in action, but it appears to be doubtful

'wlietlTer It U within the section, not being ijundem generia as a
' <tebt"; and equitable choaea in action do not appear to be within

tbe section, but" the former equitable right of the assignee to enforce

such choses in ax:tion in his own name is not taken away, and con-

tinues. In Damson v. Great Northern Ry.. 1904. 1 K. B. 277, re-

^'Tsed, lyOu, 1 K. B. 2ti0. it was held that a claim for compensation

for damages done to land by a railway company is not in the nature

o( iIa"niaKes~'for a tort and is assignable within this section. In

hing V. Victoria Ins. Co., 181H>. A. C. 2S0, the Supreme Court of

(jueensland held that a claim for unliquidated damages arising out

tV a tort is a chose in action within the corresponding section o*' the

'Queensland Jud. Act. which is in the same terms as the English Act,

I'ut tha Jud. Committee of the Frivy Council, on appeal, while not

• is^enting from that construction of the Act, affirmed the judmnent
. n other grounds. See article in 20 Law Quarterly Review, p. 113.

The subjects capable of aasiimmeat within this sub-section there- Matters

fore in^de delita due: Vomfort v. tftffa, 1801. 1 Q. B. 737 ; judg- "WSf^We.

iiient debts : (Soodman v. Robinson. 18 Q. B. D. 332; moneys due

under a building contract : Dreu) v. Josolyne, 18 Q. B. r>. 500; Ex p.

Musa, 14 Q. B. D. 310; 52 L. T. 188; monev accruing due but not

MT due: Hrirr v. Bannisttr. 3 Q. B. D. 560; Buck v. Rohaon. ib.

i-N!; BritiJih Wtiggon Vo. v. Lea. 5 Q. B. 1>. 140, l.>4 : Walker v. Brad-

ford, 12 Q. B. D. 511, 516; Map v. Lane, 43 W. R. 58. 103; 71 L. T.
sr,<): Ex p. Hall. 10 Ch. D. 621; futur^ book debts during a limited

time; Tailby v. Official Receiver. 13 App. Cos. 523 ; moneys accruing

due to the assignor as legatee under a will : Re Coleman, 39 Ch. D.

ii'i; a beneficial interest under a policy of inaurance : Re Turcaii. 40
Ch. D. 5: a future balance at a banker's : Walker v. Bradford. 12 Q.
It. n. rdl : rep^ accruing: Knill v. I^rowac, 33 W. R. 16;t : or in trus -

tees' hands : Hardint} v. Ildrdiny. 17 Q. B. D. 442; a solicitor's hill of

£'Osts : Ingle v. MeCvtehan. 12 Q. B. D. 518; Ibberaon v. Seek. 2
Timi'.^, 427 ; a claim on a policy of insurance of goods before loss.

fVPii though the goods are not trausferred to the assignee: McPhilUtta
V. London M. F. Ina. Co., 23 Ont. App. 524; a covenant to indemuify
ugainst liability under a covenant : Rr I'rrkina. i!S!(>i, 2 Cli, 1S2 ; 78
I.. T. 210. 666; a claim against n purchaser of an equity of redemp-
liuu for indemnification against the mortgage debt: British Canadian
L. Vo. v. Tear, 'Si Ont. 6tU ; Scarlett v. \attreS8. 23 Ont. App. 21»7

;

*lalottefi V. Campbell, 28 S. C. K. 22JS ; Small v. Thompson, lb.. 211;
Irving V. Boyd. 15 Gr. 162: Olenn v. Scott. IS C. L. T. 162: MeCvaitj
V. linrb'T. 2;i S. C. U. 12*1 (in which it was held that fhe mortgagee
iiiKl so ilfnil Willi thecoveuani ansigiifil u> liiui Unit lie littd disenUtietl

I 1
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himself to sue at that time upon it. : an «^yT contra" to Iho

purchase of a revaaiSSariJlllSIsS, '» a8»l80.»le
""""o'v bIsT

„, a
•
lesal ohosHT, action £rorW(o»vJ/»50<^YO•.. 2 l^B. 1.

481 485- tei viie S. C. 1903. 1 K. B. 044; 88 L. 1. +W. Anil"
»^.;orv contract for the n,„ch,.e of materittla for the pur-

JL^^'^rilfe^as.^aMe .0^^
tTvil A. r".iT;Tut™i.r'«J«heV°.rs ,u..«ction covers .

«^ Ki.s V. . ic<or» /.S fo", ."Pr«; "r an H»»wumen, of EJttot^

detrt : see ^onej v. Humphrey, \Wi, 1 li. D. Ju.

• Ab.Dlnt« AMlgnment."—\ deed by which debta are assien"!

to a trustitoreJis them and thereout pay himaeIf a sum d.K

,m tW assignor. aSdpav the surplus to the assignor, .s an absolute

LS.^nt (Sot purpor^iig to be by ,.y of
f"»VS'=''

^
«",-:"--

V Hall VI Q B. n. 347; Comlorl v. BctU. IS-Ol. 1 Q. B. iJ.
.
so i-

an assiennieni made merely .„ .n„hle the nssiimtv In au« in his oni.

nLT l"S°»cr?. RacUi. 102L. T. .T.iur. 37T;soisamorti2ge o'

3S dul. in the ordinary form with proviso
f-

-lemptTont^r.^

conveyance- rancrfrf v. Deiajoo B<i|i Rll.. 23 g, B. D. ^.1, In wh cl.

ZrpZnM Bank of EmlanJ v H«r/c. Q. B.D_«20 "a, dis-

approved of and not followed; see also Durham v. RahcrUon, 189S. 1

Q. B. T«5: T8L. T. 438.

We hereby chnrRe the sum ol'

£1080. whkh 'm become" dueto us from J. B. on the completion ofAn ssigi'' in these terni>

£1080 which ' become uue lo us iwuj «. «. " - -—•-—

-

"eabo"e building, as security for the advances, and we hereby

Imim our interest in tile above mentioned sum until the moiw,

^raflnterest aS. be re;,aid to you." was held not to be an absohi

assignment ; D«r*(i»i v. Hohntmu. supra. So an assignment thougli

to gSSal terms of the whole rights and interest of the assignor, wh -

t appeared from the instrument of assignment that it was S|.5g^;

itv for the repayment on demand " of a sum advanced and^reSTTv

Sf assignment only of sufficient to make the ^V"™'- ''' Bg_ai'

absolute njaiiinmeat within the section: UercantUe Bank, etc. v.

Efaw. 1!^ . 2 q! B. 613; 81 U T. 3,0.

But where the intention to be gathered from the whole instrument

i. no to aseign merely so much of the debt or chose m action a-

wilTprovide sicurity, but to pass-tHf »M<! interest of the assignor

rhoiik subject to an equity T redemption, the assignment will be

S a&ute^one within tlie
-

section ; ii«sftc. v. Pump Hou.e Hotel < .,..

1002, 2 K. B. 100.

In order to entitle a-n assignee to sue in his own name the assisii.

meat must be explicit in its terms, and free from ambiguity: SMhl-

Mode of AMignmeut.-" In Wriaiig."-The sub-section only

an^^to an as«i'nmept in writing : Re Sutton', Trutt,. 12 Ch. D

nS t wri?ten̂ rder on trustees of a fund notified to them_ is a good

assignment within the sub-section : Haring v. Hiiriiin!7. 1' Q- » "
442? so is a letter from a landlord to a tenant directing h.m toji^v

^ to anoIWTJrson till further order: Kn,U v. ProiMC. S3 'ST K.

^; but a dir..,ion by A. to pay a debt to 1... without «terr_ing to

.i-ifu- fund (Jill wf «!i!t-h

pay
'to be mn'lp
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, r...,n 29 rh D 132; Ke Hell V. .Smit*. 30 KO. «8.

„s,i(r..m«itt /'.reel
V,
"" "'^ v ll".t 1 Ch 271: Brandt, £ Co.

Ch, D. 192; ">•%"" "."T % ':»(7 •»« L T. liM; lV.c««o« v.

> ""."""'.,^ 1";' ^' 191 and V^ok V. Cote/.e,(er SokI*. SO Ont.

III..". IJ. B.33li; anil a •iscus.ion in i8 L. 1. Journ. «a.

Eauitabl. A..i«Bm.Bt.-Although, to bring » ,=»tl T„"1^Stinl
"""""»

°«-"' v;i».<crf7S"A. i-"/'- Co.. 21 C. L. I- 18 ;
«" "y„ '"^

15. .
-UfJ"""'

,,,„,, ,,„„, written assignment; IleuJ v. Jiil/or. Jl

,
njoritv ye.-

I. MI'^'^ I M;" "
;^ .°^y particnlar form ,o£ words is

r? ^ir^S -'but'-^S .'L?S?7SsHSHUSa.t ...e action

iS^iSiS-:. r, ''"'t Sll„»hUnamf,ol/used as plaintill; »ee Tur-

iniinent

rs race w uv uiim^.s"-— ^ -,; t t- ho
H„ Uriffi.. 1S'.W. 1 l-'h- *» '» I'- T- **^-

^*i\!:i,tJ7i.V%: R<- '""«• '«••» 1 Ch. 82. 87.

A present appropriation by order of a particular fund not yet reaj-

.l/,-K,.o. O. L. U. 238.

1 letter ln rti..,i,iir an intention to make an equitable assignment

of a BnJ wrkten t'i, tbe bolder of the fond
y

primtive mw^ lUj

„™.tino of the letter; Akxander v. Stcmftardt 11 alker <6 Co., 19UJ. i

his deb:;^i'a third ^fTTrnSHSitoakt of
XtfljTD«nlop

party within the meaning of th.s ""'--sectmn; B.n..<«»v B«»top,

1904. 1 K. B. 387; 90 L. T. Wli. *.^««'"f ilft^i^w

Notlos In WrlttaK.—Tlie notice may be given after tbe_^iini

:^egn-rr-;nn.^fs;ytt^f^X|tr^
hi,„l the debtor" i'nifl"/ v. 0*ci,i/ nrrrirer. 13 App. Cas. .134. but w

MLn'«»«1«- ss between tbe ^signor and the aaaiiam; ?""»<'" '

ySiTSon. 28 Ch. D. 678; (lorrinae y. inn-ii. M Lh. U. IJS.

The notice must be clear and unequivocal :
MrMilhin v. Ori»in

E. /.. ro.. ti O. L. R. Kir
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Notice of on awigumeut of t\ia<i», in the haudi» of a truaiee, i-t

neceaaary to be given to the trustee* in order to preserve prioiity

an agalnet otber chargees or aaeigneei of the Mme fund.

yutice should bf given to ail of the truatew ; where notice was gi\.ii

to uiie only of several truBteee, and he died, a iiubi*e*iuent aauiguw ui

the tund without notice of the prior aHsignment, who tirst gave noinf

lu liie otii-vivUig iiustees, was held entitled to priority : He i'hilU^'i,

11H)3. 1 Ch. ISo; IS8 L. T. 9.

A subBtfuuent m-^iguee of a chose iu action may, by being tirsi Id

Bive tiutice oi liU usitiguuient to the debtor, obtain ui-iaiit.v ov^r ;i

prior awiynnieut. of which he had no notice when be took hiii asBitu-

iueut: see ji(W-o/ia»t v. Uortun, infra.

An assignee of a reversionary fund who has given notice to tlif

existing trustees is under no obligation to give any further noti<.i',

and is consequently entitled to priority over a subsequent asoigu.-.-

who has taken an assignment after the death of all the old trustets,

und has given notice to the new trustees: He W'aadalo, Brittin v.

Hartrulfje, 1899, 1 Ob. HSH.
'

-ia to the effect of omitting to give notice, see Engliah and Hcottuk,

vtc, Investmer't Co. v. Brunton, 1892, 2 Q. B. 1, 700; Wet* v. WU-
Hams, 4G W. It. 362 ; He Phillips, 1903, 1 Ch. 183, Lloyd's Bank v.

Peanon, 190.1, 1 Ch. 805; McMillan v. Orillia E. L. Co., tupra.

The omission to liive notice in writing to the debtor will not enable

an eiecuiiou creditor of the debtor to acquire priority over .^e ajs-

signee: Kennie v. Quebec Bank, 1 O. L. B. 303 ; nor semble, a suu-

sequent assignee for creditors ; In re WaUia, 1902, 1 K. B. 719.

After notice of the assignment no valid agreement can be made be-

tween the debtor and the assignor to the prejudice of the assignee

with reference to the chose in action assigned : (.fuick v. t'olchentvi; au

Ont. 045.

A debt due to a hnu was assigned by one partner to defendant iu

writing, and subsequently, by the other partmer to plaintiff by deed.

The plaiutiff gave notice of his assignment to the debtor before the

defenduut did, and it was held that there was a valid equitable assign-

ment, und that the plaintiff having given notice first was entitled to

priority: Marchatit v. Morton <fc to., 1901. 2 K. B. 829 ; 83~L. T.

100; following Word v. Duncombe, 1893, A. C. 369; 09 L. T. 12U.

Where a debtor gives a negotiable cheque in Lavmen^ of his debt

bt lore notice of its assignment, be is not pound to stop payment and

taKe steps to get back the cheque on subsequently receiving notice, but

before payment of the cheque. He may properly pay the assignor,

who still holds the cheque: Bence v. Sherman, 1898, 2 Ch. aS2; 78

L. T. 804.

Xytice
,
must be given to the person having legal dominion of the

fund. A notic^ given by an assignee to the person who is himself

the assignor is not an effectual notice to alter priorities : Re Dallas.

I9(H, H ChT386.

The doctriiif of obtaining priori ty by notice does not apply between
succe.'isive equitable sub-mortgagees of land :~Hopkins v. Hemnicorth.

1898. 2 Ch. 547.
"

Ai'Uon by Action by AHignee.—^^liere an assignmeut within this sub-aec-
uiiiniee. (j(jjj jg made and notice given, the legal right and legal remedies



ASSIGNMENTS OF CH08E8 IN ACTION. 71

J ^A *k« aumianmt^ mav HUc in hi* own name :
«e* *•" •••

TJT'b7^' M Q B P'
'

l32l g.°/.rn« the ri,h, 1. tranrferred

'^
'^^„ hf^/orobabltjajai, " "«• nMOwnry un*r the repenlert

'."I' B aTTT^TTlWn: (.« /)«««"« v. (.Vn»(i,». 41 V. C.

Q i risi; War": H.J»«. 8 Ont..l38>, where the MJlgnee took the

ie"hcM InterMt: Vloo<l v. ifoAlpwe, 1 Ch.'. App. 234.

\„v -1
''r

'8'" remnininir in the aMJtpor may doubtles. be

enforJefW ETm'lnV .ame »w «>• I- the ctS, of any other equit-

""ror'lrij ander R. 8. O., 1S87. o. 122, the a^si^nee in order to jne f™" '•'

r^r^Crl;;.™ v. G>a»«»,. 41 r. <•, Q. B 532t
f"'''Vi,'^°p"7„"''2^

P ;«» 23 Ont App. 449; and see McPhahpt v. London M. F. Co.. 23

Ont \pn 524; but under the present .nb-seetion it i» only necessary

S 1^'e be an ,...UM.n,ent in writing nhsolute in form. may ".-ntUw

he an ...i-^nient-^^ini n trust declared for the beneht of the as-

^.nor o-ToXrs; H„rln„o« v. Hall. 12 Q. B. D. 347; Comfort v.

Bern 1891 1 Q B. 73-; or with a jr^^Uo for redemption and rwon-

vev"n'cerr«»c?»,( V. Delajoa Ba„. & Q B.' 6. 2S9 ;' o7 it may haye

been made ,o the n,si;mee as ,a,ent of the "'^If™;. ""« T,-;'^
"> '^

able the nsslsnee to sue in his own name: W>eiener v. Rackoic. 1(K

L. T. Jour. 577.

In Lee v. Ifnjrofl., 10 L. R. Ir. 45. 310. the payee of a P'omJ^"?

,2j^Mtns«2SiStll£. and not then payable, indoraed it as tollOTO

•rrSa^SS the 'Ttbin promissory note for £100 to my s.ster L..

and delivered it to L. There was no consideration for the indorse-

ment and delivery, but it was found as a fact that the intention was

to vest in L. the beneficial interect. ITie payee died before the note

was due. and bequeathed to one of the makers all moneys he should

die possessed of. and appointed the legatee executor. Express notice

in writins of the indorsement was given to the maker after the

payee's death and before action. It was held that as the appoint-

ment of the maker of the note, executor of the payee. extinguif»hed

the debt prior to service of notice of the indorsement, th' had

bTen nojiaUlMltf »* the deBTTo L. within this sub-sect.on so as

to enable her to bring an action thereon.

Where the assignment is not an " absolute assignment." but pur- ^j;'^„,
norts to be by way of ciatSS, the «B»ignor ig a necessary parg

.
see „„j ,b«juie

r«r,«and y. Fearo-. 4 Q. B. D. 280; 40 L. T. 141; aruL^Jjaue in

his own name; TToH. v. Sault Sle. Marie Paper, etc.. Co.. iS C. I^T.

117; 34 C. L. J. 196: see Prittie v. Contiecttciit F. /tM. J o.. .i-i tJnt.

APP. 449 ;'We«(crn Wagnon Co. v. TTMf. 1892. 1 Ch. 271.

•1

Where the plaintilt had only a nnrtinl assignment, the objection

that the assignor should be made a party when taken at the hearing

was uredby_fle.jiasignar appearing by counsel and submitting to be

i.lclwT as a paTtftiliStft. and to be bound by the proceedings; Tofra

V. fJreot ll>«(ern Railway Company. 24 Gr. 40.5; his '""»<« in

writing to be added as a plaintiff is now necessary; see K»(6 JX>

^\Tiere the assignee sued In his own name, and afterwards desired

to amend by adding the assignor m a co-plaintiff, the amendment
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WHS refused, the Statute having In the meantimf
V. Fernt/hougK 61 L. T,run out aj^afaiDfit the auignor: Uudion

722. 7a /iUZyiU^ ' XfuUfJ!^& . /i af^fi.

E^nitlea uid Set-off Acalnit AulsKee.—It has b«en said
that the Act does not affect the rule that tb<> aaiiigaee of a choM>
In action takes aubjcct to all pgultlei ; and the afwignor can give no
greater rlgbt in equity than he him^^K pOMessen : Went of England
Batikiiiff Co. V. Bntchelor, W. X. 1882. 11; ttorburghe v. Co*. 17 Ch.
D. 520 ; Webb v. Smith, 30 Ch. D. 190. That rule, however, does not
apply to chosew In action aBsigpahlo at Common La-w . and tbercfori'

does not apply to an asaignee of a negotiable necurlfy : Taylor v.

Blakelock. 32 Ch. D. 560: S5 L. T. "S^

Where a niortgiigor gave bin soliritor money to pay off a mortgafff
which he misapplied, but subsequently obtained a transfer of tlif

mortBagp to himself and thoii iissiRiifd it tor value to a third party
without notice. It was held the assignee could not hold the ortKiii^e

against the mortgagor as a subsisting security : Turner v. Smith,
l^n. 1 Ch. 2i;i: 83 h. T. 704.

A licenaee of a patentee takps subject to an equitable assignment
of which he has express notice : Xew Ixum Tppe Co, v. Spiltburi/.

1898. 2 Ch. i:i7. 484.

The fact that the debtor before notice of the assignment has given
a negotiable instrument in paymeiu of the dibt. is a defence lo any
claim by the assignee: Bence v, fthearman, 1898. 2 Ch. 582. aupni.

It seems to be clear that tlie debtor may set off as against the
assignee a debt which accrues i>riQr to the time notice of the assign-
ment is received by the^ebtor: .see Christie v. I'aunton, IMS, 2 Ch.
181 : and payment to the assjgiior after the assignment but before
the not ire is good against th assignee : Crawford v. Canada Life A/rn.

Co., 24 T>nt. App. H43. It has also been held that the debtor can-
not set off as against the assignee a debt which accrues subsequent])'

to the notice, even though the debt arises out of a liability which
existed at and previou.sly to the not'ce: see Christie v. Taunton, 1893.
1 Ch. 181 : unless it flows out of and is inseparably connected with the
dealings auff^ usactioris whicd gave rise to the subject of assign-
ment: lb., and .ieicfoundland v. Newfoundland Ry. Co., 13 App. Cas.
I'tO. :il3. See also Quick v. Colchester 8., 30 Ont. 645.

In regard to unliquidated damages , some change seems to hare been
made by the repeal of R. S. 6.. 1887, c. 122, a. 11. Under the pre-
jseiit enactment unliquidated damages, under a right of action, accrued
before the notice, and also unliquidated deinages under a right of
action accruing after the notice, if flowing out of and inseparably
connected with the dealings and transactions which gave rise to the
subject of assignment, may be set off as against the assignee to the
extent of bis claim: Sewfoundland v, Newfoundland Ry. Co., 13 App.
fas. 213; but damages beyond the amount claimed by the assignee
cannot be recovered from him.

ThuK where ihe statement of claim alleged that the plaintiff sued
as assignee by deed of a debt due from the defendant to the a.ssignor

on a huHd ing contract - and the defendant pleaded by way of set-

I. V »nA roniih-r-claini that in- was entitled to damaj^es for breaches
of contract by the assignor to complete and deliver the buildings
at the specified time, whereby the defendant lost the use of them,
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;Jluai h« had «mtan«d by the non-p«rformanw of the contrait bj

T„,««fn Qfi nnt 3&6 For caaeD under R. S. U.. loSi. c. a--, «. ii

^rKioWc B"»' V. i«n/". 82 C. P. 188: Se„la,p v. J/« 27

Out. IBI; 25 Ont. App. liB.

A debt due br the a,»ig.,ee to the debtor 1° Sf"/^" ^'Pf

"

' ™^-

not be 8« oH aa again.t the assiguee: .\ etaon v. Ko6frn. l« U T. J3-.

Where an aaaignment 1. abK>late In form, a H|l..ei||f|it imlgnee

for vaTu. 1^ not elected by an esuto of ;vhich ««
''f

»» "'^«-

!^,we.„ the original a.»lg""r fnd-J^JiTnee :
Ok'Iw «""» > Tawart.

27 Ont. ItH.

6 In case of an assifc-nment of a debt or otiier chose

in action, if the debtor, trustee or other person

liable in respect of the debt or chose in action

shall have had notice that such assignment is.,,

disputed by the assignor or any one claiming

under him, or of any other opposing or conflicting

claims to such debt or chose in action, lie sliall be

entitled, if he thinks fit, to call upon tlie several

persons making claim thereto to interplead con-

cerning the same, or he may, if he thinks fit. pay

the same into the High Court under and in con-

formity with the provisions of law for the relief

of trustees.

This sub-aection correeponda with the latter part of sub-aection

of the Engliah J. A., 1873, a. 25 (6).

The Enj. eec, 25 (0) has been held to be retroapective :
DM v.

Tlorter. 1893, 2 Ch. 429: and this sub-section not being restricted

as is the preceding sub-section, would also probably be held to be

retrospective and arplicabie to «" a<.«lgninenta of debts or choses in

action whenever made.

A broker to whom shares had been transferred fop the purpose

of sale may. where '''«[ i;l»l""l are set up to them by a third party,

call on the latter and the transferor, to Interplead :
BoSinMii v. Jen-

iinj. 21 Q. B. D. 107.

4. debtor against whom an action has been brought for a debt

r.t which notice of assignment has been given, may call on the claim-

nnta to interplead in respect of part of the debt, and dispute the re-

iiminder" Reaiing v. Moo) Hoard for Lond'ni. ili Q. II. L). liSli. The

implication mav be mail- In n p,^ndinir action, or by a separate pro-

. willing under this seition : "i., and ilclAhrrau v. /..jiirfui; -UiMoinc.

', tc, 11 P. R. 1»1. On a separate application under this clause an

iiction commenced against the debtor cannot he staved: Reading y.

^chml Hoard, supra, otherwise if a suL^mary application is made in

(he action: MeElhcran v. London Masonic, supra.

The provisions or this sub-section were linld to entitle an insur-

iiuce company to nay insurance money Into Court wliere it is

claimed by diiferent parties : Re Bajiis. 24 Ont. 397.

TS

i-rulcUiiii-

aiita iimlt^r

LwlttnrueiiU
.( ilehtit or
hixwa In
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To entit!* the debtor. truit«e, *tc., to Interplead. iufficl«nt poUop

IV ^^' "tu^"'SSfl^
°""* ^ ibown : nt Rt N9W Ilamhurq, eto~, To,;

-^ bauking company , having received notice lu writing of coii-
aictlng clalma to mone;> placed with them on denoal t. paid «iub
money! into Court under the Truatee Reilef Acts after flrit deduct-
ing therefrom their casta of payment in. Upon petition by one of thi*

claimanta for payment out. it wim held that the rorrenponding hhI.
nectioo in the Eng. Act applied only to debte of which there lunl
l»een an absolute aaeignment in writing, and that the banking c.un-
jinny. not being tru«tee» within the Trustee Relief Acts, were not .'ii

I it led to pay tbf deposit moneys into (.'ourt thereunder; but it waa aUu
iield thnt the petitioner must he taken tn'haTe submitted to the juris-
diction under the Trustee Reilef Acta by petitioning the Court; and
that the hunk was entitled In taxed costs of paring in the money. auH
of the petition ; In re Hutton't Trmh. 11! Oh. D. n."! : see In n, lla:/-
ci.ct's Pt,licii, 1 Ch. D. 611; hut it is to he noticed that thia sul.
section, unlike the corresponding Eng. sub-sec, ,s not in terms cou-
hne.1 t(. an absolute assignment In wriflng. The provisions of tin'

Trustee llellef Acts are now to he found In R. H. O. c. 336.

Stlpulktlmia
nut of th«
esiwrn-e of
i-ontrncta.

*4 V. .,. 6.

SatiBtaction

of ob]i);ation
fiy perfonii-
anic in part.

7. Stipulations in oonlnicts. as to time or othorwisf.

wliich would not iieforo the paesinjf of The Oninrin
hi'Uinlure Acl, IS.SI. linve lioen deemed to he or
tn luivo heconic of tlie essenct* of sneh contracts
in a Court of Er|iiitv. shall receive in all Courts
the same constniction and effect a,s they would,
prior to the passing of said Act, have received in

Equity.

Same as Eng. J. A.. 1873. s. 2.1 (7).

Time is not of the essence of a contract in Equity except in cases of
express stipulation

: Oakien r. PUe. 34 L. J. Chy. 620 : Batten r,
Ri'stcl!. 38 Ch. D., p. 339. or by neceasary implication: PorJWn v.
Thorolfl, J6 Beav. .19; see also Patrick r. MUnfr, 2 C P D 34'*
rroufiai 1. Oould, 9 Ont. App. 218.

The stipulation cannot be maue by giving a notice, where not
orisinnliy part of the contract, unless there has been such delay as
to entitle the p.irty giving the notice to he relieved from his contract

:

f;rccn V. Serin. 13 Ch. D. 589.

-Is to the equitable construction of stipulations in contracts ss to
time: see further Tilkii v. Thomas L. R. 3 Chy. 61.

S. Part performance of an obligation, either heforc
or after n hreach thereof, when expressly accepted
hy the creditor in satisfaction, or rendered in piir-

.sunnce of an agreement for that purpose, though
without any new consideration, shall be held to
extinguish the obligation.

This clause chances the law as settlpd bv the derision of the House
of Lords in Foakr^ v. Brrr. 9 App. Cas. fiOS. Since the old case of
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,. I . .. " «., 1 Mrr 420, it had li«ni hfW llint a dfbtor b«ln« Me. H

,," ,,«r«.n."n. upon paymont o( part to '"<•'""'•
'"'.""""m^"

lb.™iipnt iiii" fifmplltlt.i clrcumataiicw und« which ';"""''''

„, .„ ,l,e "xait iimoimt du», or th. .......y waa to h« paid In adiance.

h«' .a. Ih. nocpl.no, of «.me new .onaidfrnt on however .H«b..

I.. C. 10th ed., 3SB; flW-lor v. Hr.djr». J. < h. '• «> •» 7"'„«'

fl, r the IlouM ot IJ>rd» «"« «»l>ed to overrule lumher y
llono.

,„ heW that le.Wu,i.m «„. r..M„n.i.. '";'"" ['-Pr'j '^ ^,^;;'"'

of ihnt ona. having l»^n part o( the law of tmland for 280 year..

In /)«!/ V \l,Ua. 22 Q. B. I>. 1110, the plalntllfa made o claim for

damtae" for br™<h of .outract; the defendant «pnt n cheque for

?, E!'.",.. « in". lUat it w„, in full ot „11 denmnd. I
pla.ntllf. kept

he "helue .tatine ihat they did .o on aorouiit, and brought an

aclion for .he balnuce of .he rlnim. I. w.u. held .hn. keeping the

Sue ««. no. ,>- a umi.er ot law co,>olu.ive that .here w„. a..

KTOrd and ..ti-factiou. and that i. wa- a „.ie..ion ot fact OT what

temia the ch«iue waa kept; and «ie U-<"i v. Juhmto«. 20 Ont. Ap...

412.

But where money haa been paid In purauance of a conipromi.e,

.he peraon to whom It la ao paid cannot both keep it and repudiate

ihp compromlae; and where money had been thua paid to a p unitil

he waa required to bring it Into Court, aa a condition of being ol-

l,.w«l 10 pr.wed with the action: lltnder,o» v. fnderioridne .l.««c.,

11-, L. T. 016; affirmed 16., 732; &'«» ». WoUer, 8 Timea 314.

Thla clauee waa applied in Bank of Van -item v. Jenkiru.W Ont.

'Kt where it was held that an agreement ot compoaitlon, by which

ociii* for 40c. on the dollar were to be given, waa irrevocable, when

cmered in.o by a credl.or, though other credltora had not given their

asnent.

9. A mandamus or an injunction may be grantetl or Mjun^ion.

a receiver appointed by an interlocutory order oicener..

the Court, in all cases in which it shall appear

to tlio Court to be just or convenient that such

order should be made; and any such order may

be made either unconditionally, or upon such

terms and conditions as the Court shall think

just: and if an injunction is asked, either before,

or at, or after the hearing of any cause or matter,

to prevent any threatened or apprehended waste

or trespass, such injunction may be granted, if

the Court <hall think fit. whether the person

against whom such injunction is sought is or is

not in possppsion under any claim of title or other-

wise, or (if out of possession) does or does not

claim a right to do the act souglit to lie lesirained
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•• •• undiT anv lolour of titiis ami wlictlit-r the eetui

dainii'tl \ty buth or h} t-itliur of tlit- i>artieii ui>

K^ai or i-ijuiultle.

Idriitlcnl with t)ie KiibIUIi .1. A., 1873. *. 20 (8).

\Vber«> uii Injiiiirilun or n-rrivfr In u HulMtaiitlnl object of tlh

ttctloii, tlif writ nhuuhl \>e iiulurw)! with u ciaiiu for thut relW: C»l
bomnie v. Volbourni; 1 Ch. [). IUN>, but may b« had though not >«

claimed: Surton v. timfr. \V. N.. 1877. aOl(.

"InNrlfHii- All " niiTliHUlury nriliT " liii'nii» jiot mfifiy uii ordw IwtHc-'ii
lononier.' ^j.(( „„j |i„g| jud^nn-nt, liiit till ori|pr othrr than Hnal judBiiifru

whether IWore or ntwr tlmil Jndgiiii'nt ; Sifith v. Vomit, 6 Q B. p
7&; llcUiin V. Ml-ii. 14 l'. U. 84: Laaton \. \,ii 1 alUy. etc., b Tlm.-
649. Sec iil«o h'«// v. foopv,. Hi Ch. I>, r»44, nnd .iffm-u: v. HcUoh.II.
M I.. It. 1 1', n.'j, wli'jf. aftiT n vpiilkt, an lujmictloti wbh gruiin.l

againitt u coiitliiuiiiur of lUe tre<tpitii«t>H coiiiplaiht'il of in the action,
no inJutictioD liuving >>e«n gnilitod nt the trial. Hee nlno noten to

r.-. 73, and Rule 7\i'l.

All flction h pending where Jud|tnii>nt hait been pronciinced but
has not been entered: Spenoe v. <i. T. Ry, t'o.. 17 P. R. 172.

Hrwtiv.
Motioua under thU Rection nmy be made la Court, eit-ept probably

in the caae of a mandaniua. in regard to which proviilon ta iiiad>'

for a summary applicntion in Chamben : we Re Brookfleld, etc., 12

P. It. 48S. and Rules 1081, 1091-1003.

HuidftniuR. Maadanaa,—Tlir jiiriddiotion ns to mandamui before the Out.
Jud. Act, 1881, related to writs of two kinds. (^) the old prerogatitc
wt-ii of mandamuH. and <2) a writ which was grantable under variou-
statutory provislonH.

PreroKAthe VrKTogmHTm ]t*Bdamns.—The prerogative writ wbh one which
niftiuiuiiuB. did not isflue aa of strict risht like the writ* which the aubject had

the right to call for under the claune of Magna Cbarta. by which
the Crown la bound not to refufie or delay Juatlce or right, but issued
at the discretion of the Crown, and the power to iwue it was not
delegateri to the ordinary Judgen between party and party, but tho
dihoretion of the Cro^'n was oierciaed through that one of the Courts
in which the Sovereign Is suppo»">d to be penonally present: see ?,

Bl. Com, 110, 132; 4 Mod. 340: Reg. v. Cowle. Burr. 8SS: Tapping
4 ; Shortt 223- For this reason it is still in Knginnd only grafted on
iipiilication to the K. B. D. being considerec one of tlie flowers of the
«iid Court of Queen's Bench, now belonging to the K. B, D. : Gloanop
V. Beaton Local Board. 12 Ch. D. lir)-llti. The dincretlon which the
I'ourt possessed wa« not an arbitrary, but a judicial discretion: sec

Reg, T. Wigan, 1 App. Cas. 022 : but was only exercised where there
was no other eEFectrai remedy: Rcw v. Univergity nf f'nmhhil'i''. 1 W.
Bl. 552 : Re Barloic, 30 L. J. Q. B. 271 ; Rett v. Hallit. .3 A. & E. 497.

in Ontario the former Superior Courts of I^nw had concurrent
jurisdiction in the matter: and tht- High Court has now the same
jurisdiction that any of the Courts formerly exiating had: see ser. 2,".

of tlie Act, /?'• fflrntfurd tt Huron Railicny and County of Perth. .3S

r C. Q. B. 150. pp.- Mess. j.a.. and B^ard of Education. Xapanrr v.

\niittiitr. 20 'Jr. 3!!."): //. /v^m SK;ni,,f, Rink Co.. (\ Ch. IJ. 731:
Toronto Puh. Lib. Board v. Toronto. 19 P. R. 32fl.
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I
.,„'-vtU. or b, U17 otbtr tMciBWit.

HV.teo(l V. NlfU'ort. 4« W. R. 379. So^ howevrr. R«lr 1"^. A

"."rot ri,ht hu. l«.n oo„.i,l,r,d to b. "ther .pproprl.^e r,«d5 .

Rfj. V. C<mmi»ionen of Inland Rctrnur. 12 Q. B. D. 4tlT.

McOufin , McQueen. 16 f C. II l. «>« «« P"
S""."""' ^•:

Oueei. V r»e Lord Conmiumuer o the Trmtur,,. L. K. i Q. B. 38S.& ;, mnyXBrnnted np.i...t an oBlcrr of the Cr,,«n to .ompM

Ibrp^fopa-unce b/him of a public duty: «< .l/..««!< Hg. Co.. ...pm.

Formerly tbe eii.tence of a r™ed) In Enuity was ""< "''ni;'*"'
I

mf.°m lur ritu.lng the writ, th. Court only eon.lderedwh,..her there
J

,a. another .pecific remedy at Law: »ee It v SVilfnnl. •II-"-

W,2; He llomiUon onJ .V. If- «»>•. Ho (o». 3;. U C. Q. B- 83
.

and

«,... K, .sM(^<rd and Huron Hj/. To. omi /Vr(». J8 L. I . g B. 11-.

but «ln,-^ the Out. Jud. Act. the existence ot any other remedy, leenj

„- Hinilnhle. which the Court can apply will probably be sufficient

reason for not interterins by way ot the prerofatlve mandamu..

The srnnting of the nreroBative mandamus is discretionary, and It I

will not l>e granted where the applicant is himself in fault: «« "-

'

11,-.mn. 1 .Vpp. Oas. 822: Rel. v. O. ir. R«. Co., 02 L. J. Q. B. 5.2:

tai L. T. 572.

Where a prerogative mandamus is the proper remedy it should be I

i;>|ih-(l for on motion: an action for a mandamus cannot be main-

1

'tilineil: .'imith v. CAor'c,,, ISO". 1 Q. B. 532. 07S ;
Kingston v. Kins;- '

tlon i: Ry.. 28 Out. :nifl; 2."i Out. App. 4W2; liut where an action

was hrouBht and a motion made in it for a mandamus the proceedings

,<-r. -inyed so as to torn the motion into a sumnwry application

for a prerofntive mandamus: roronio Pahlic Lihrary Board v. 3o-

mit',. 1!) l: n. 32!).

ij-n„ij.lr».— .i mnud.iiiius «ill not I* granted f either in ;in actio-n '-"""Vl"-

or otherwise! l-i iiiterfere with a discretion vested in. and honestly
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1,0 m cxerclwd bv. a local public authority: Smith v. tioricj, 1807. 1

Q. B. B32. 878 : but has been granted where the dlMretion has he™

„. ,. exercised on a mistaken view of the niattera to which the dl«crm.,i,

'"'""'°"-
of the local authority e:ttend,: Hra. v. St. Pancra, 2i Q B. D 3,1;

Ret. V. Cotham. 1898, 1 Q. B. 802; and to a Judge of an Inferior

Court who refused to hear a cause beoiuse he erroneously dec.dwl

that he had no jurisdiction : Brj. v. Jadje of Southampton, C. C.

CIS L. T. 320.

Where a DlrlBion Court Judge held that the evidence before hiiii

showed that the case waa beyond the Jurisdiction of a Divlalon Court,

and ruled that no further evidence should be given, and the plaintitTs

submitted to this, and a judgment of non suit was entered, and the

nlaintlK moved to set it aside and for u new trial, which was refused

it was held that mandamus did not lie. The (act thai the plainli,r

had no right of appeal did not enlarge the remedy by mandamus
;
He

Ratolilfe v. CreKCut .Kill d Lumber Co.. 1 O. 1.. R. Ail.

A mandamus will not be granted against a public body where if

issued, it would be unavailing, or where there U no necessity for

the relief- Re Ottes v. Wellinilton. 30 Ont. 010: nor where the per-

formance of the duty sought to be enforced is impossible by reason

of want of funds: Re F'iiitol a«i Somertet By., 3 Q. B. D. 10; see

ittii-(Jen V Dorkiiifl. a) Ch. I). •">!«; nor against a railway coiu-

panv to compel it to reinstate and keep open Its line which had fallen

into disuse in consequence of subsidence: Reg. v. Orcaf Wcttern «(/..

rtft L T -^3 !i72: nor to compel a railway company to operate its

railway: Eingilox v. Kmgiton E. Ry. Co.. 28 Ont. 399; 25 Ont.

.Vpp. -162.

V mandamus was granted to rehear an application for a license to

sell liquor before justices who had improperl.T takgi money (or graut-

ing tile application : Reg. v. Boicmon, 1888, 1 Q. B. titw.

sututot) gtatntorr MiBdamin—The right to claim a mandamus in an
mamUmus. ^^^.^^ ^.^^ (j,^, ^.j^.p^ |„. j^p Act. 17 & IS. c. 125. s. (Bl. adoptedTere

IHTSSO (see It. S. O. 1877. c. 52. s, 4>. and now embodied in Riifc

1081.

|-,rt.ili,w The decisions under the Act from which Rule 1081 was tnlien

1"-' (and (or which see notes to Rule 1081 and the elaborate notes o

Chief Justice Harrison in his edition of the O. h. P. Act. pp. 4G2. et

.cn.l. somewli.:t limited its apiilication. (lossibly by reason of some

I
confusion of the new writ with the old Prerogative writ (though n

rlistinrtion between them is made in the Act : see R. S. O. 1877, c. D..

s 10 where the right to issue the old writ is preserved i. and it would

seem' that the intention of the above sec. 58 (91 of the Jud Act w.ia

to enlnrge the scope of the mandamus which was obtainable in an

action.

l-n<lerthe This enactment goes further than the previous statutes, and than

J,id. Act,
Hjii,, ]08] „„j enacts that a mandamus may be granted h.i an

,«. 5»(9).
„,p^,„^„,„rv „rder of the Court in all cases in which it shall appear

to the Court to be just or convenient that such order should !«

made."

The object of this clause was probably two-fold: (11 to enlarge tlie

discretion of the Court in granting writs of mandamus, and (21 to

enable the writ to be olunined on an interlocutory application, and not

merelv as pan ot the judgment in an action. The latter matter

nossiljlv did imt require legislation in this Province, ns tlie Act ,l.i

Vict. c'. 14. s. 1 (now Jf nir 1001 1, enabled parties to obtain a manda-

mus on motion in Chambers.
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ve mandama., "but
»?'J

*"',„{ «.methlng to be done, which .

Ueaton, etc., 12 CU. U. i^^-

direct

U/oX"''- «'""'"• "'"• " '-' "• ""'
„„„ „:„ not be granted to

'?'T ';rrkt"ri. Bair-tlB Onl App. 462.

Although the Court or a Judge ha. powe^
'»/,"S.\4"h. plain-

„„ m mterlocutorj- applicatton, It will^not
^.^uing tor the

,14 clearly »bow8 that he »ill auIlM »on
^ ^ ^ ,3j.

T:f;:.fmJfr.:tUMi"^ S«':»" «»'-"• '"- <''''"'"""^"'

''LI Tno statute of Umj.a.lon. aPpHoabJe « a o.am. ^or a

lights under a statute, the reuwoj J

MudaTUUs; Ho""""! '• i"""""' 3' Ch. D, (itw.

P,.c«...-.U .0 practice 00 motions .or manda^u,
:

.e- note, to .......

"\ mandan-u, ™< ia granted, a, to the return thereto, and

pract'™ thereon, eee Rule 1085 and notes.

A second application for a prerogaHve mandamus af«r *e^h^t
]

S^r a^ris-f«f=; ;S,S;?£^"e^:^« n. C. Q. B. I

2M- but aee Uef. v. B»d«in, .apra.

I„ England It has been held ^at the Prerogative wnt m,gt be
]

mo\°d (or br conn«l, "" by an app ant ,u person «, ^ ^^^

?icf'X^^jTi^Tan^s^e i':rc, 3. T08. .^-^

Although on an application f-
"^.^.^Sf ^urrf/multTgivln"

I

?hT:rno."rnL"t ^cS foVm-aiSLt :
vUa» v. KHe . H.r„„ ,

IS subject to review, "'v- *
o.-, .....^

Cm till; Beg. v. Banpor, 18 Q. B. V. 6^, AW.

rourf Rcj. V. Uardma. 8 Times, 53. li.>.

S?iSSi=S=i:S5i';?.:-.s:
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8m. a. u to iU durMion. kMping an account, or giving »ecurity or other-

wise, as ma.v s«m ja»t (see R. S. O. 1877, c. 52, a. 301. The High

Court has, therefore, not only the Jurisdiction formerly possessed hi

the Court of Chancery to grant injunctions, but also that formerly

conferred on the Courts of Law by the above enactment.

Soope ol Scope of the .IcI.—The meaning of the words " just and convenient."

enactment and whether they have enlarged the powera of the Court, haa bepn

jSilalous.
considerably discuased.

An injunction may be granted where " It shall appear to the Court

to be just and convenient": Thorlen't Cuttle Food Company v.

ilMiam, 6 Ch. D. -«2: Hinrichi v. Berniet. W. X. 1878. 11 :
Snx/,,.

V. EaHerbrook. 3 C. P. D. 380: fir Vamhrian Uitimg Co.. 2» W. R.

881. and the words of the section rather enlarge than diminish the nnii

of the Court in respect of injunction ; per Fry, J., in Thomas v. ll't/-

liamt, 43 L. T. M : 4!> L. J. Chy. «05. But it is with regard to settl.d

legal reasons or principles that the Court will decide what is just anil

convenient: Beddow v. Beddow. » Ch. D. 89: S»otc v. B. of Jernii. 4

C. P. D. 359 : Oajiin v. Balls. 13 Ch. D. 324 : FMchrr v. fioi»w». 27

\V. R. 97; .Utati v. Cnrporatinn of .Southampton. Ifi Ch. D, 143: an-1

this sub-section does not in the least alter the principles upon wliirli

the Court should act: Dap v. Brnienrign. 10 Ch. D. 294. and does nnt

give any new rights to parties who had previously no rights enforre-

able at" Law or in Equity: but it enables the High Court, without

being hampered by any old rules, to grant an injunction whenever it

is just or convenient so to do. fr- the purpose of protecting or av-

serting the legal rights of the parties: N. London R«. Co. v. Orril

Xorthirn R«. Co.. 11 Q. B. D. 30: 48 L. T. Rfl«: Bonnrr v. G. If.

Hy.. 24 Ch. T. 1: Wood v, TAllirit. 61 L. .T. Chy. liW: Richardson v,

Mfthlmi School Board. 1893. 3 Ch. 510: Kitts v. itoore. 1S9B. 1 Q. B.

2.^3. See also RoMtwon v. Pickering. Ifi Ch. D. dfiO : and Brett Ms,
Cas. in Modem Equity. 324; and notes, in^. under "Receivers."

Illustrationa j^ Cooper V. Whittingham. 1?) Ch. D. 507. .Tessel. M.It.. said tbui

ueieral '•>'' section may be said to be a general supplement to all Acts of

principles Parliament, and where a statute creates a penalty for doing an act.

(,nwhictil gu injunction to restrain the act may be claimed as an ancillnry

L'SS remedy. As to this dictum, see Batiirord v. E. Lomlon W. W. l:,..

or re(u««l. 28 Ch. D. 146 : see also Richardson v. Methlep, 1893. 3 Ch. .510.

The Court will not grant an injunction at the suit of the Crown

to restrain acts ultra vires of a company : except where injury to the

public Ls plainly shewn: Attorney-General v. Niagara, etc., Tranncati

Co., IS Ont. .Vpp. 4.53 (where an injunction to restrain a tramway

company from running its cars on Sunday was refused) ; nor will

even irreparable injurv be restrained if legal rights are not invaded

:

Cr.rp. of Birmingham v. .4(1™, 6 Ch. D. 284; Ballard v. romh'nson.

26 Ch. D. 194.

No Court will issue an injunction where if the thing sought to b"

restrained is allowed to go on. no legal injury is done to any one

:

/»•( Brett. I...T. ; .\. London Rif. Co. v. O. X. Ril. Co.. supra. Thus

there is no right to restrain the removal of exigible goods where there

is no subsisting judgment or order under which execution might he

issued- see A'cicton v. AVicfoti. 11 P. D. 11 (see after judgment

-Vewton v. .\-|«(n». ISOM, P. :li;i ; Carter v. Cnrtrr. 18.9«. P. .1.";

Buriilt v. Fader. 8 O. L. R. .532; 7 O. L. I!. 72 (where the entry of

judgment was stayed) : nor the alienation by defendant of I.-inds which

would he liable to satisfy the juilgment if the philntiT should surceml
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in the action : see Hepburn v. Patton, 26 Gr. 597; Robinson v. Picker- t*o. fiS.

L M L J. Chy. 627; M€rohcnU Bank v. BeU, 20 Gr. 413: Parke»

V St acorge 10 Ont. App. 406, B42 ; nor the alienatioo o( her separate

property by a marriea woman pending an action against her to .

recover a debt: Aa(. Prov. Bank v. Thomas, 24 V. R. 1013. An

action will not lie for such purposes: Chamberhi. .. M<;Donald, 14

Gr. 447.

In Street v. Union Bank of Spain and England. 30 Ch. D. 156. ai

injunction reatrainlng the use o£ the telegraphic name " Street Lon-

don " wa» refured, it being held that defendants had done no in-

Jnry, and tl»t the matter was simply one of inconvenience, which the

Court had no jurisdiction to rpstrain, though mistakes had occurred,

and plaintiffs telegrams had been received and opened by defendants.

But the Court has jurisdiction to grant an injunction to give effect

to a legal right, and the only limit to such jurisdiction then is, that

it shall be just and convenient to make the order :
Corporation of Cork

V. Rooney, 7 L. R. Ir. 191. To use the words of Jesse!, M.R.. in

Aslatt V. Corporation of Southampton. 10 Ch. D., at p. 148: "Of
course the words * just and convenient * do not mean that the Court

is to grant an injunction simply l>ecause the Court thinks it conven-

ient. Tt mwins that the Court should grant an injunction for the

protection of rights, or for the prevention of injury, according to legal

principles. The moment it is found that there is a legal principle,

that a man is about to suffer serioujs injury, and that there is no pre-

tence for inflictinR that injury upon him. the Court ought to inter-

fere "
: and see Richardson v. Metkley School Board, nupra; Evan

V. Smith, 3 Times 390. But an injunction will not be granted to

restrain the commission of a trivial net. although an invasion of the

plaintiff's legal rights: Llnndudas v. Hood«, 1899, 2 Ch. 703; or to

restrain a trespass where the damages were merely nominal :
(Jraham

V. Northern Ry., 10 Gr. 259.

In London d Blackwell Ry. Co. v. Cross. .\'» L. J. Chy, 313, it was

held that the enlarged powers as to injunctions given by this section

did not enable the Court to restrain a person from proceedioR for

compensation under the Lands Clauses Act. though tlie claim be »

futile or vexatious, and made in tht name of a third party without

his authority. The Court acts in such case on the ground that its

process is being abused.

An injunction was granted to restrain a railway company from
proceeding to trial in respect of land not properly included in or

delineated on their plan and book of reference: Protheroe v. Totten-

ham tt Forest Gate Ry., 1891, 3 Ch. 278 : 65 L. T. 323.

An injunction restraining a landowner from taking proceedings be-

fore Justices of the I'eace on an irregular notice under a Drainage
Act. was granted as shorter and cheaper than a prohibition : Hedley
V. lUttif. i:{ <'li. I). 4!»S: but this was because the Court wai* seised

<it' the ctii^e aliandv. Where it is a mere case of prohibition, and the

t'oiirr is iKn called upon to (lecid*» the (luestion nti other fjrounds be-

tween the same parties, there is no reason for changing the proceeding
from prohibition to injunction: Stannard v. Vcstn/ of St. flUf^. 20
Ch. I). 106. 197.

Where the Ipgislature has pointed out a mode of procedure before
a magistrate, the Court will not interfere by way of injunction or
-i.iljtratiou of right, except, it would seem, in very special circum-
-inncps: (irand Junction W. W. Co. v. Hampton Urban, etc.. Council,
180S. 2 Ch. 332.
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Tbe iHTfoniinnpR uf Btatutory duties imposed on a public body mii.\

be enforced by injunction. Thus an lojunctlon was granted agaliur

a railway company lo compel It to oboerve statutory provwious
respecting the speeil of trains', although there was no evidence of anv

damage by reaNOn of their breach: Attorney-General v. London d- V

W. Hy„ liMNI. 1 y. B. 7S; and to restrain a road company from nm-
structing its road othtTwise than as authorized by statute: AttDni'ij-

Oeneral v. Wevton, 4 Ur. 211 ; and an injunction was granted tn

restrain a municipal corporation from carrying on a business in excess;

of its statutory powers, and the diacretion of the Attomey-Generul
to institute hucIi proceedings on the relation of rival traders cnnrot be

interfered with by the Court; Attornej/'General v. London Counltj

Vouncit, 11MI1, 1 Ch. 781 ; 84 L. '1'. 245 : but an injunction or mandaDiu<<

to compel a street railway company to run its cars in accordance with

its agreement with a city was refused: Kingston v, Kingatot^ P. d V.

L. Kg., a5 Ont. App. MV2: HamUton v. Hamilton 8t. Bg., 8 O.

U K. tt42; and an injunction to compel a road company to keep ixs

road in repair was also refu!»ed: Attomeg-Oeneral v. Weston. 4 Gt.

211.

It was held that an action for an injunction may be commencfii

against a Local Board without the month's notice required by the

Public Health Act. !n all ca^es where, before the Judicature Act. a

bill would have been sustained in Chancery for an injunction : and

although daniafrw are cluiiiuHl by way of subsidiary relief: Flotcer v.

Low Leyton Local Board, .' Cb. D. 347 ; and when the action is h-nut

fide brought for an injunction. <Lamages may be awarded in lieu of

the injunction, though no notice of action has been given: Chapnmn
V. Auckland, 23 Q. B. D. 294,

Where if the defendant succeeded in an appeal to the House <>f

Lords, succew would be uweiens unless the fund in ciuestion in tin'

action was protected in the meantime, it was held that the injunctiDn

ought to be continued' pending the appeal; l*oHn\ v. Oray; Sturh v.

Frrr h . 12 Oh. D. 438.

The jtranting of an injunction to restrain ihe doiniR of a particular

thing is an act dependent on the discretion of the Court, and iti

exercising its discretion the ''ourt will c»»Qsider amor^t other thiiiss

whether the act complaiiie*. of will produce injury to the applicaiii.

whether the injury can be atoned for by damages, and whether tlif

damages must be sought in sucot>ssivp suits, or may be obtained once

for nil: Doht^in v. Allman, 3 App. Cns. 709.

^n injunction may l>e granted restraining an act. though a staiuri

imposes a penalty for if* conimisBion: Hamilton, etc.. Road '''>. \.

Raspberry, 13 Ont, 4G6 : and to restrain a company from acting coii-

trarv to its Act of incorporntion : Devonport v. Plymouth. 52 L. T.

161."

An injunction is granted apalnst a person not a party, only when
be is aiient of a party, r in cases where bo i? doing something whi<ii

amounts to contempt of the Court or its process : Re Gay rf Gff.v v.

llancnrk. 80 L. T. .Tour. .i02.

In MelUtr v. Thotrpson. 31 Ch. D. ">. an injunction n.<-'tion wn«

heard in viwifra on the ja'ound lUiit a i»ublic bearing would defeat thi'

object of the action.

Delay.—Delay is, in general, no bar to an injunction in aid of n

letral right, nnleas tbe legal remedy is ' irred by the lapse of time

FiiJhrond V. Fiilhrond. 47 L. .T. CTiv 450, but where buildings (v.hi'ii

transgrefised the pi'oviuions of rc>iiitii\e covenants i had been allnu-
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eil to remain tor Gve years without complaint, an 'njunction wm •«. 68.

refused ; (lankin v. Ball§, 13 Ch. D. 824.

Dnmagra.—Ab to awaruing damages In lieu of aa injunction, see

s.c. r>S (10).

MaJid»torr InJunotloa><—Theee may be granted as formerly :
Mandatory

see Strelley v. Pearson. 28 W, 7. 752; MulUnt v. Howell, 11 Ch. D. '"Jinctlons.

Tf^; Smith v. 8mUh, L. R. IX) Eq. 504 ; OatkM v. Balta, 13 Ch. D.
'124; Hermann Loog v. Beaik 26 Ch. D. 306: but an injunctioa will

not he granted where the proper remedy is a prerogative writ of man*
il.imus: Glosxop v. Ucnion Loc. Board, 12 Ch. D. 120; Atiurney-Uen.

V. Dorking, 20 Ch. D. 595.

For a statement of the function of a mandatory injunction : see

QJoHxop V. Hcston, 12 Ch. D. 120.

A mandatory injunction may be granted for the removal of a
liuilding obstrncting ancient lights though completed befcfrr the writ

issued : Lawrence v. Horton, 38 W. U. 555 ; 62 L. T. 74y. especially

whtre it has Iwen run up with extra Laatc to anticipate the action

of the Court: Daniel v. Ferguson, 1891, 2 Ch. 27; and even though

the action has not been actually begun before the building is com-
l>I.'ted, where defendant has evaded service in order to have the

huilding completed before service: Van Joel v. Horntey, 1805, 2 Ch.

7T4. Kuble v. PooU'. lOo L. T. Jour. 474 ; a fortiori, it will be granted
where a building is completed pendente lite: Parker v. Fir$t Avenue
Hotel Co., 24 Ch. D. 2S2, 40 L. T. 318; Home d Colonial Store* v.

VolU, 1002. 1 Ch. 302; 85 L. T. 701.

The Court may interfere by mandatory injunction on an inter- p" "^ "A'^r-

Ificutory application, but the right must be very clear indeed ; Toronto a^pijeMioi..

lircwinp and Malting Co. v. Blake, 2tOnt. 175; Bonner v. O. W. Ry.
To., 24 Ch. D. 10; Hermann Loog v. Bern, 26 Ch. D. 306.

Although a mandatory injunction is not usually granted on an
interlocutory application, yet it may be so granted where the de-

fendant has done tlie act complained of after knowledge of the

[>]iiintiff's intention to move to restrain him from doing it: Van Joel

V. Ilornavu. liOO, 2 Ch. 774; 73 L. T. 372.

A mandatory injunction to pull down buildings erected before

notice of any intention to restrain their erection will not be granted
upon an interlocutory application: Johnston v. Royal Courts of Jun-
firr,, W. X. 1883, 5; but in a clear case the Court may on ouch

11 motion order an erection to be restored: Allport v. The Sccuritien

Co.. 72 L. T. 533.

A mandatory injunction was granted in ii positire and not in the Form,

usual negative form, where the defendant was an uneducated man

:

ttidicell V. Holden, 63 L. T. 104; and it was held that this is now thp

proper form of a mandatory injunction in all cases : Jackson v. Xor-
manby Brick Co.. 1809. 1 Ch. 438 (C.A.^ ; 80 L. T. 482 ; and see
!^nnrr v. Granite RinJc. 1 Ont. 102 at p. 107: Smith v. Smith, L. R.
20 Eq. 505.

The Court may in a prope- rase award damages in

ing a mandatory injunction: Tolton v. C. P. Ry. Co.. 22 Ont. 204:
Maufair. etc., v. Johnston. 1894. 1 Ch. .'.08.

Interlocutory Injnnotloni.—The office of an interlocutory in- interiocu-

innction is usually simply to retain matters in utatu quo till the trial :
tor.v in-

Erie <f yiagara Rf. Co. v. G. TT. ff. Co., 21 Or. 171 : Preston v. Luck, l^^ctions.

27 Ch. D, 407; and the Court will not determine legal rights on such
.".n interlm-iirnry nppH'-.ttinyt : (!, T. Rij C,i. v. CmUt Vnllry R, Cn,
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•MM- 20 Gr. .^72. S*p also Lj/feftt- v. Uarte, W. \. 1883. 127; and .\tt.n-

borough V. Lou4on, etc.. Telephone Co.. W. N. 1884. 2. where ih"

Court tleclliipd to consider the queetiong involved till the hearing.

An appHcattoc for an interlocutory injunction must be miHlc

))rniiiptly. AcquiPM-enc«> or delay will gmerally b« an answer to tbo

motion before trial: hnt the iipplirnnt if* not bound to move till th'

hearing, and delay till then is not such acquiescence as will dlsentit]"

liiin then to relief: Daviei v. Mamhttll. 4 L, T. Klo; tiich v. ltni,<i

ford. 14 Or. 83. See Caldwell y, Oalt. 27 Ont. App. 162.

The motion Is made in Court, not in Chambers: see above clansp

(9t. The Master in Chambers and judicial officers haTinc like

powers have not jurisdiction : Rule 42 (12>. County Judfcei no r,n<;i:

Judges of the High Court have a limited jurisdiction under liul'^

46 and 47 in High Court cases. In the County Courts they linvo th-

same jurisdiction that High Court Judges have in the High Cntn-r

:

R. S. O. c. 5fl. s. 28.

The plaintiff must shew upon his own material a prima facie righi

to the injunction, otherwise it will not be granted, however much tli<'

balance of convenience may be in favour of granting it : Hodrli
Amnn/iii'-. ilr. v. Tilghman, titc. '2^ Ch. D. 1. It will not be grant.-d

on the ground that no harm will be done thereby : Strouaherg v. Litil.-

Inter. 'A'2 Sol. Jo. 7.11. and see per ''otton. L.J.. in Preaton v, Luc!:.

27 Ch. n. 60«; Challender v. Royte. 30 Ch. D. 42.1.

WTiere the plaintiiT is himself in fault an interlocutory injunrtimi

should not be granted : Kirkhoaton v. Ainlie, 1802, 2 Q. B. 27S : «7 I,.

T. 220

A deliliernte violation of a covenant may he restrained thouEli

the injury may be trifling: Cooke v. Gilbert, 92 L. T, Jour. 312; 8
Times. 382.

Balance fhe Court will not by an interlocutory order interfere on behalf o'

u-ii'i^"*™' one party in a way which might injure the other in case he shonhl

succeed: HiU v. Kirkwood. 28 W. R. 358; 42 L. T. 105; Evana v.

PiilrHton. W. N.. 1880. 127.

The Court on an interlocutory application for an injunction suoulil

consider the balance of convenience, and if on the one hand irrepar-

able injury may be caused liy \vithholding the injunction, white on
tne otUfr hand any injury occastoned by the injunction may be snlli-

ciently compensated hy dnmnpes. the injunction should be granfil

:

Corporation of Cork v, Rooncii. 7 L. R, Ir. 191; see also Atty-Oen. v.

Dorking, 20 Ch. D. F.MS: Bonner v. Q. TV. Ry. Co., 24 Ch. D. 10: and
J/n*«on V, Grand Juration Ry. Co., 26 Gr. note p. 2S9; Grafton v.

,]V/vr,H. 27 Ch. T). 43: 51 L. T. 141: Walker v. Clarkr, ."0 !>. T. Ill :

.'!'» W. R. 24.'>: Hnmilton. tt"., Foail Co. v. Raupberru, 13 Out. 4fiii

:

Xrimon V. Pcriilrr. 27 Ch. D. 43.

When the plaintiff's legal right is not clear and serious lo.-is ;inil

public inconvenience may necessarily result from gratitinc an inter-

locutory injunction, and no irreparable loas would result from refusinj;

it, it should not be eran ted : Dirinc v. Ottawa, 25 Onl. App. 121.

\\liere. in pursuance of a clause in articles of partnership, one parr-

ner had exp"l|.'(I a co-partner from the firm on the ground of hi«

hiwinp been convictefi of ;i crime, the Court refused an interlocutory

iijuntion to restrain sucli cxptiisum. the fact of the conviction n-ii

heine denied: Carmichael v. Evaim. liWU .1 Ch. 48H : 90 L. T. 573.
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The judicial committee of the Privy Council refused to Interfere >«o. M.

n-ith uii Interlocutory injunction restraining tretpaas on mining lands.

iiIihouRh the respondent did not appear: CrouJacc v. Zohet, ISW,

A. C. 2B8.

An interlocutory injunction to restrain a nuisance caused by de-

fendant teaching music In the ordinary course of his business was re-

fusal, on the ground that if granted u would brealt up the defendant's

Imsiupi's. whereas damages would be a ftufflcient compensation to the

plaintiff if found entitled to succeed at tiie trial : t'oiie v. Pcate, 7 O.

I,. It. 20".

An interim injunction was granted rertralning 'the rep(*tltion of

a slander under a pretence of mind reading : Quirk v. Duillvi/, 4 O.

I.. It. :^2

A plaintiff may serve notice of motion for an injunction without J^'ll^Jji,

leave at any time* after the issue of the writ : Rule 361 ; Re Sceptre V. „"tj„n ^,1^.

Vi}.. 23 Sol. Jour. 230 ; or pos.-ibly by leave before, in cases of urgency : he madp,

spe Thomloe v. Skoinea, L. R. 16 Eg. 126; but ordinarily an action

>IiouId be pending. A case involving necessity for dispensing with

the issue of the writ is not easily imaginable. It might, however,

riccur where immediate action is necessary after the offices of the

Court are closed for the day. The mere preparation of the writ ready

for issue is easily done in connection w^lth the affidavits, which,

in any case, must be prepared, and should properly speaking be en-

titled and sworn in a pending action : see Chanvock v. Hertz, 4 Times,
:i31 ; SUher v. Lcivin, 33 Sol. Jour. 757 ; Oreen v. Prior. W. N.
1S8H. 50. The notice of motion may be served with the writ : Capea
V. Brewer, L4 W. R. 40; Rule 361.

A defendant may move at any time after service of the writ and
before judgment : Sargant v. Read, 1 Ch. D. 600 ; Rule 361 ; but see
htjuttction against plaintiff," infra, p. 87.

In cases of urgency and necessity an application may be made be-

lore service of the writ, and ec parte, aa for iustance, where it

was ::'leged that trustees were on the eve of bankruptcy, a r«ceiver

was appointed : Re 7'* Ratate, 1 Ch. D. 276.

Whore notice ' ds been given, an injunction should not be granted
ex parte even where from pressure of business the motion cannot be
brought on : Oraham v. Campbell, 7 Ch. D. 490 ; where, however, there
is some defect in the notice served, the Court may, when injury is

likely to ensue by delay in serving a new notice, grant an injunction
ex parte; but wliere the opposite party appears gratia, and claims to

be heard in opposition to the motion, the Court cannot properly pro-
ceed ex parte: McLeod v. \oile, 24 Ont. App. 459.

After notice of motion for an injunction is served it is a con-
iTiipt of Court to proceed with the art sought to t>e restrained pend-
ing the motion: Cornell v. Aaaiginack, 28 C. L. J. 279; ami aee
McGill V. McKittrick (Ch. D.I, (before Street. J., fitli July. 1802*

;

and a mandatory injunction will, if necessary, be granted to restore
mattprs to the statti-'i quo: 76.. and see Van Joel v. Hornsey. 1895. 2
Ch. T74; 73 L, T. 372.

The plaintiff is entitled to move as soon as his legal right i.-; in- when
vaded. Notice to the defendant before coming to the Court is not piiintiff

necessary: Cooper v. Wliittinghfini. 15 Ch. D. 501; Vpninnn v. For- "'^> • '"""

<'f..r. 24 Ch. D. 'J31 ; Ooodhart v. Hyctt, 25 Ch. D. 182: L'nited Tc/e- "i"o,t

phouo v. London Tel. Co.. 21! Ch, D. 760; -Vico/s v. Pitmu-n. 2ti Ch.
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("((riiaf. v. Oppenheim. •.•' Ch. 1). 'M); and an offer to act,, I.

to the plaintllTa demandi will not (ii?prl»« the plaintiff of bli rl«lil 1

1

move, or lo cmitB, where the vinlation of hi» rlnhta has been w,ll,il

Fmneny v. Do*, BB L. T. IIU ; but H the violation i> trifling and Im-

been Innocent and unintentional, costs may bo refined the plaliitj i

Americai. "J ofiiicxo Vu. '
. Uuat. W-'J. 1 Ch. C130. Where, on seivi,..

of the writ, defendant offered an undertaking and costs, an Injun,

Hon wa- refused: Jenkiiu v. Hope, 181(6, 1 Ch. 2'S; Snaoirt v. Hcyd.

W. N. 1804. 96.

• A'j Furtt " Injunctiont.—An injunction should not be Kmnt,-,!

e» parte except in cases of urgency, as where immediate damaKi' i-

belng done or apprehended: sec -Inon, per Llndley. J.. W. N. ISTi;.

12: ileluith V. JiiKoii. SI W. B, 679; Tozer v. Walford, W. N. 187.1,

£M- IllricitI V. DuwUng, lb.. 202: Uenaeuey v. llolimnnn. 311 L, '1'.

51- W -N. 1877. 14, and 3'o»lor v. Bokenlet. 2 Ch. D. 302; He ll\

Etluh; 1 Ch. D. 2711; Hlnle v. Uurdeii, 1 Ei. I). 309: rases of i-,-

celvers. If the defendant liiui appeared, that fact should always !„

mentioned to the Judge on an ex ptirtc motion for an injunction;

i/arruoii V. Cockerell, 3 Mer. 1. and where It is not, the plaintiff

may be made to pay in any event the costs of a motion to dissolv,'

an Injunction so granted: The Jfeiicon Vo. v. ilaldonada, 88 L. T
Jour. 238. W. N. 1890, 8.

The affida-vitti on which an e* porfe motion is made should dis-

close all facts and circumstances material for the Court to know, .jr

the injunction will be dissolved on motion for that purpose, even

though the party moving did not consider the omitted matter mater-

ial : Moilatter v. Cattaicav. B Gr. .'^77 ; hey v. .l/cBoiioM, 2 Gr. 3!)»

;

Hynea v. Finher, 4 Ont. *>0; see notes to Rule 3.17.

Where an por(c injunction is dissolved on the ground oi con-

cealment of n. "rial facU. the party who obtained it will. In general,

be ordered to p y the costs of the motion forthwith : WoHon v. Hrnrii.

13 P. R. 300: an interim injunction obtained on the suppression of

facts may be dissolved on the motion to continue it, though there !„

no cross motion: Doyoe y. QUI. 84 L. T. 824; and though the Cnnit

may see fit to grant another injunction in the same terms
:
lb.

Duration of Interim /njuncfioB.—Where an interim injunction i-

granted ex parte, it is usually limited to a few days onlj-. and th,>

party obtaining it. when serving it on the party enjoined, usually

serves at the same time a notice of motion to continue it. If the

Court on the bearing of this motion thinks tit to continue it. it is

usually continued " until the trial or other final disposition of the

action." and in that case the injunction continues in force until

jcdcmeni is entered. .\n injunction granted until a certain day e.v-

plres on that day unless continued; no motion to dissolve is necessiuv

unless it is sought to get rid of the injunction in the meantime:

iloCuaig V. Conmee. 19 r. R. 4.1. Where the judgment at the trial

is directed not to be entered until n future time, on interim injunctmii

until the trial, etc.. remains in force until that time arrives
:
CcrriM

V Protuncia! (las Co.. 10 P. R. 578, and where a pni ;y by his coun-

sel or solicitor gives nn undertaking to retrain from doing an act.

and n party has refrained from applying for nn injunction m conse-

lUenw. the undertaking will continue in force, and be enforced by th,'

Court In the same manner as nn injunolion : Bagacrt v. Bramptoti.

lb in note. p. r.lS ; Pollfi v. <lr«u. 12 Ch. !>. 438; /.onrfon i B. Ril.

lo. v. Ilraiitl .funetni, <\ Co.. 1 Kns. Ity. Cns. 2-.'4
;
and see Boftoi. v.

London School Board, 7 Ch, V. 7<10.
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.„„.h. .0 r«.r.ln the "le'^f- . ^inVof opinion that .1.. tame-

to hi« liouw, Boyd. L., "''"^'"° „-.,." ^ouid work unnH<-f«»ary

;rr''^,r^"A':;n:"/nr.u«i^t\;"eio. d>™..od t.e ao,.o„.

„„.,. roH»o. V.
Y,'";jrief?^:„,?«,«';u!?o,h,r injunction ..for.

m Brondi.n v. F.Uiott. 14 Gr. 109.

.r;;^r^t zt 1 Wo^^tSj -r^^t^ -s«^
^"-

irtriii V. Barnnrd. 57 L. T. il2.

The plaintiff may be.ordereda^tth- trial to pay .i.^co««^

r'^rr^i<^^roJ^ri£^^£i-n.^:3o^ s
justify the application for an mjunitton •S*'''--"!/

Ont .'>90; Joftmon v. ./i iilinj. 13 C. U 1. -lU.

4„««l-W-here alter the expiration by elBuJtion "f time of an Ap.«1.

iurm^lnjuS: pr^edit... - talte. a^^.t a_^part^^o the^ac^

Sn"t?eTu't'eriror^°er ^t^I^^'cLd v. SoU. 24 Ont. App.

450.

ll«.,.Il».o.a DMlrfoiu.-The following ar- further decisions lll„.tr«ion.

ilit^r'atlJ^TheTind^lr:n which the Court act- in regard to tn-

junctions :

Anv injunction which can be granted by interlocnlory order can

„ ^"rtiori be granted at the trial: BaUov, v. Bcdiow, 9 Ch. D. M.

The riKht to an injunction to restrain trespasser, formerly d.- J'^J'^™*

pen ed ofwhether the person sough, to be n^;'""''' /"''"
^^Z

,P*"ion or uot and if in possession whether he was a meie tree

«:;;:«" " Tfciy nH: '1^ .he Can.d).o I^islature long
""

eat w h"iii» difficilty by enacting (3) Vict. <•>",;,»:,,"

Still rr. r. 12, X 27; R. S. O., 1S77. e. 40. ». .191 that the Court
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Hi'rvuite

diacretinii-

ary function

Foreiim
Bovereinn.

My irint an Injunctlun to iwy wute In i proiwr «m ooiwltlu.1,111,1.
IDf Mint ihf party In poweialon clalmi by an adraru leaal till.

"

ma I'uaclment lu thr atmve clauM B» (U) ia to tbe name »».,!

In .4«o» W. N.. 18T«, c. 88. an rm parU application for an InJ.ii,,
tlon retraining a man from treopaanint with a borae and rart nn, ,.

tuaM, the Judgp remarklnj that " injiinitlona are not ordlnnrili
franti^d (or mera tr<.«pa»p<. unlna arloiu Injury la thri-ataned to ili..

proparty. On a freab application being made In thl> caw, nfi..r
notice to tbe derendnm. no order «a« made, on the detendaut mii-. nr
Ing that damagea abould be aaaeaaed up to the date of the trial : MaH,,
T, narroK, lb, 100,

An liijiiiictlon to reatrain Interference with thu enjormeiit of mi
eaaenient, which wn, not 20 yca.-» old. waa refu,ed, altho.iiih It Im.lbeen enjoye.1 for HI year.: (lu,Hmor ol Bridn:ell v. llord. tlN 1, T

Xulaanc.. may be reatralned by Injunction; but where the u.t
coroplnlned of aa a nuUance li> done In purnuance of 11 leaiil ri'lii
conferred by atatiite. and to carry out n lawful object, and i« c.'rn.pornry in ItR character, it ia no nuLance In law, and no Injuncti.,,,
can be iiranted to reatrain It; Unrri.on v. Sautkicark i Vauih,,!!n«lir la.. 1,>S!II. fh. 40B; but a legal right may be eierclsed r„on luimiwiniilil.. way so as to hecomc o nuisance ; , a . th.- rini;i;i-
of church bells at unrea«)nable timea, and may be restrained

;

.Soltau V Dc UM. 2 Sim. N, S, 13.1 ; 21 L. J, Chy. 153 ; the un-
reaaonable playing of a band : St. .\l«rgar,t; VhunI, v. S(ep/im.,
^J ont. lSi>: or of street organs: Lamblon v, iUeUu*, 1894; 3 Ch
llsi. A public unnnl is not necessarily a public nuiaance- Vmi„«
V. Sf. .lawr.- Vc.lr„ I« Ch, D, 449 : 44 L, T, 229 ; aroham v Xc,,-.
emtio. B, L. T. 280, 780; but it may be one which will be reatralned
by injunction; AcKcr« v. ifoltoc* BolA, 14 (J. B. D, 028 5" L T
782, A nuisance caused by the noise of waahing dlshea, and heat'au.i
aniell rr.iin a coiikiTiir riini;e, was restrained: Handen r Cronennr
ilami,,,,. 1000. 2 (^h, 373; 82 L, T. 7R8; so also nolae. vibration,
and smell from ateaii. eneinea: Knight », 7»le of Wiaht B L i P
Co., im L. T. 410; (oliceH v. St. Poncro., 1! ., 1 Ch, 707', '

Where after an action commenced to reatrain a nuisance th..
nuisance was abated by defendant, no injunction was granted but
l^ie motion being turned Into motion for judgment, the coats of th..
action were awnrded to plaintiff ; Barber v, Penley, 1883. 2 Ch, 447:
OH L. T. 682.

The IliRh Court has no jurisdiction to restrain bv Injunction aCounty Court Judge and returning offlcer from holding a recount
of ballots cast at an election for the House of Commons. The pr..
ceedings before the County Court Judge are not cognizable by th..
Ilieb Court, except In so far as Parliament has by legislation con-
ternvi jurisdiction

; McLeoil v. .VoWc, 24 Ont, App, 459.
The Court has no jurisdiction at the suit of a subject to restrain

the Crown, or it..< officers acting as its agents or servants or di«.
charginir discretionary functions committed to them by the Sovereign
.ittii.-Grn. for Ont. v. Toronto ./unction if. C(»6, 8 O. L. R. 440.
The Court has no jurisdiction to prevent a foreign sov.reign from

removing his property in this country, though It be an article made
in infringement of a patent

: and a foreign sovereign who submits to
be made a defendant in an action tor the purpose of empoweritis
the ro.irt to make an onlei- ,\n,~, n„t thereby part with any of hi..;

rights: 1 «i-fl*;irifr v. Kruii/i. !l Cli. D. :151.
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In tbe abwDce of aoj Hufficifvt equity to jiutlfy ii ili*^ i'lKtrl will

not Mttniln by inJuDctloD a plBintlff from proCTetlhif In n foreign

I ,.urt: Hunt v. Hunt, 181»7. 2 Q. B. 34, ai reversed In appeal. 77

I T 421. Mere lianUblp or IncoDvenience will not be KUl)loi(>nt

r', inon : FU'tcher v. RodgftK, 27 \V. K. 1»7 ; but where a forel«iifr Iiuh

uiMtenrHi in an EnfHab Court, the Court haa a dlecrett'on to rentrnin

him from lliigating the aame aubject matter In hi« own country ;

Itau-kittM V. Simonetti. 29 W. R. 228 : ««> also H, ««(/«. Cnifton v.

r.. Ifl rh. D. 591; and notea to aec. 57 (10) eapra.

In Er parte MePhail, 12 Ch. D. 632. Jeeael, MR., refuted Ipiiv.-

to sf rvc a writ om of the jurisdiction, on the ground thnt the plain-

tiff could have an eBFectunl n remedy by appliciUlon t<> the lornl

Cniirt. A" to providing for an injunction when' tlit- writ i« to 1«'

«,.nf'it nut of the jii rind irt ion. m-e \oiiny v. Hra-Hvy. 1 <'li. !. 277.

Proppftv wliicli ix tlip subject of an notion may 1>" preserved under

/^Wf l'«W. hy meann of an injunction: Sirrtlcy v. I'rarnon, 4;t I.. T.

1.-..-..

In Vviati il Co. v. Braham d V't., 4rt L. J. C. P. 4ir». which wn«

nil action ayninst a jeweller for the return of goods J<'po!*itPd with

i.iiu. the defenilant waa ordered to dpHvpr up the goods to nii olflcpr

of the Court to abide the event of the action.

A thrpfltpupd sale of a specific chattpl. which, if carripd out could

huvp boen compensatpd in damageti. is not n proper cn«.' in whicli to

ernnt an Injunction rpstraining the (tale: Bradlen v. Hnrhn: 3i' Ont.

I'rtwrva-
tioii vt

jiroi>«rly.

In London and Countu Banking Co. v. Lcir4». 21 Ch. D. 4tH>, an

equitable mortgagee, who had commenced an action for foreclosure,

obtained an injunction reatrainiug the defendant from pnrting with

the legal estate.

In Anon.. \V. N.. 18'. 1. a defendant was restrained from parting

with a bill of exchange. See also Anon, Ibid. 37.

An interim injunction was granted against a lunatic partner^ at

the fuit of a co-partner: J. v. K.. 185t4. 3 Ch. 72: 70 L. T. 7?i8.

An injunction may be granted to restrain the intprfprence with

light to which plaintiff is entitled for the purpose of his bualneia:

Lazarus v. Artiatic Studio Co., 1807, 2 Ch. 214 : 76 L. T. 457.

Injunctions have been granted restraining the committee of a

club from acting improperly in expelling n member: Fisher v. Krnnr.

11 Ch. D. 353: Labouchere v. Earl of Wharncliffe, 13 Ch. T). 340;

see also Davkina v. Antrohut, 17 Ch. D. filfi; Foster v. Hani^mi. W.
N. 1881. 171.

An injunction was jtrnnted restraining a photographer :rom pub-

iishinp a photograph of the plaintiff, whose portrait he had taken:

Pollard V. Photographic Co.. 40 Ch. I). 345; restraining the publica-

tion of libels: Thorln/ Cattle Food Co. v. Mamtnm. 14 Ch. D. 7*k1 :

Thomat V. WUliama, lb. 864 ; Saxby v. Eatterbrook. 3 C. P. U. 339

:

U'lj/uard V. Havicard. 34 Ch. D. 198 ; or slanderous oral statements

injuriously affpctinir thp person: Quirk v. Dudlefi. 4 O. K. !t. Tt:\2: or

property or trade; Hermann Loog v. Bean. 26 Ch. I>. 306: }[eUin v.

White. 1894. 3 Ch. 27fi : subsequently reverspd on the facts: ISO'.,

A. C. 154; or tending to injure a friendly society or n

joint stork compnny: Hill v. Hnrt Daricn. .^l W. R. 22; 47 L. T. 82:

but thp Court wil! r\ct rpstrnin a trador from publishine circulars to

til" ftfpct tiint his goods are bettPr than thosp of ii i-iviil triidir

:

Ihihhiiek V. n-ilkiiisoti. W¥X 1 Q. B. 86: 7H L. T. 42'.i.

UeHtraiiiiin

lu-liori of

'luba.

Fublirktioi)
fit jihoto-

i^raphit.
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rirlatlon of

undi by
)>uhUr liody

Contrateri-
tton of

chftrtcr.

Int*rf»rencf

In itult l>y

nominal
party.

Tboufh tbc JurtadlctloD lu the cu* of luch lib*-' ii clMr, i>r#n on

•n iDtrrlocutory Rppl lent Ion. tbi> t'oiirt only ni\. In atroiig <'ii-

.

nd In B<>nrral nut tinlfHw latlnHMl that tba tuipmrati conipUln(>4| m|

ar« UDtruH: (^uortt Uilt Onid Uiniitg f'o. ^. Hmtl. »» Ch I». :<**]

Bonmard v. Pwrymmii, 18U1. 1! Ch. 'JM ; 06 U T. EMM : CoUard v.

MarMhall. 1MB2. 1 fh. B71 : tW L. T. 248; /.« v. ';i66i»ii;*. H Tini.-.

773; Liverpool v. Smith, 37 Ch. It 170; nor whtr*- dt-frndant »w.'iii>

he will b* able to Juitlfy. and tb<' Court U not Hatinnnl tliut ii-

may not tw able to do m: Bonnard v- Perrvinan. IMU, 'i Ch. '.tiH;

Moiuon r. 'iiunud'M. ric, IMJM. 1 y. B, «71 ;
7n 1.. T. U-'l.".: n..-

wher<* there ! no rfflwrn lo apiirebvod lUch danifer or Injury to th»

plalutlff in p«riion or iiropeny. iim xn mnkr It risht to srant an iiiiii

locutory tojunctton : Salomona v. Kniqht, IROl, 2 Ch. 294.

WbPD' an Rctlnn for tlefiiiiiittioii will not ll». an injunction to r>-

Htrain th«> iiIIpkciI itefnniation will not )»' ^rnnlfd: W'hUe v. Melliu.

IMtr.. A. C. 154.

Wht-rp thf* Jury at the trial nefcatlved tbe publicatioti beinic n

libel, an injunction to rwitraln iti fnrther ptihlirntion waa refuN"-!!

IJockrell V. Di.u'jaU. "S L. V. S40 : H) L. T. BM.

I

An Interlocutory inj-mctit-n wa« grnntH HKRinnt a trades union, in

rrwtriiin tho publicatioa arndtrntr liff, of a black IHt of men emptoy»>l

by plaintiff : TroHope v. London lluilding Tradot Federation. 72 I..

T. ^42.

An iiitcrltH'iitory injunction wax KrantiHl to rentrain a munldpnliiv

from mifflppropriatinc its funds: Jarvtn v. Fleming, 27 Ont. 309.

An inuriocutory injunction hhh iitraiittHl to present a corpornt"

body from actins in contravention of n problihition contained in ii-

ipecial Act: Attv.-Oen. v. Metropolitan Fleotrie Supply Co., 190&. I

Cli. :!4 : imd from proceeding to elect wnnie one to fill the phv-
of the plaintiff as a member, who wnN alli'ced to h&ye forfeited hi^

seat by abHencP : Richardnun v. .Mothhii .^rhool Board, 1888, 3 (-'!>

r.io.

AIbo to pre^-ent a defendant from interfering with the procet-i

IngH In another action, in which he wnn also defendant, but whi- li

he had Rfcreed to allow the plaintiff to defend In hif name on beitru

indemnified; the indemnity having been given: Honifori v. Marad* >.

iHOB, 1 Ch. 11; 71 h. T. 620.

^'nnvasfinir for cuf«tomer« of .i hudine*!*. the good will of wbiili

hatt been sold by defendnnt to the plaintiff, may be restrained: 7V"/"

V. Hunt, 1896. A. C. 7: 73 L. T. ."iU: and an injunction may I"

granted againnt n former partner to prevent him from uning inforni:i

tlon acquired while n partner, to the prejudice of the good will in

the businew to which hiw former co-partner is entitled : Jenning* v.

JemingB. 77 h. T. 78H.

So also a servant may be restrained from utilizing oopien ":'

entries surreptitiously obtained from his master's books: Robb v.

(irrrn. 1H1».\ '2 Q. B. 3iri: TA L. T. If).

The publication of shorthand notes of private letters by the c\frV

who took them was reRtrnineii: Laidlatr v. Lear, 30 Ont. 2fi.

Where nn injunction was applied for to restrain a landlord from

eiereipini his lepnl richts of distresp, until the determination of nn

action hrouRht l>y tlie tenants nRninst the landlord, to try his ritrlir

to the rent, ttie injiiiKlion was »:niiiteil t<ir a furtnitilil. iiiul cmtiil'i-'i

onlv if the rent should in the meantime be paid into Court: Shnir y.

Earl of Jerf<eu. 4 C. P. D. 120. r^-lfl.
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X„ iDjmuiioD will not l» itrMit«l at tt.e -iiit oj a landlord or mv«. I

...'.Ir^o "..train a tr«pa« or nui«.ni^ not of a «>"7""» ^'•'V:

.„,..,. ...- not actually injuring tbf revwiou: * oo^r v. Cr«6/rir. 4.

I,. T." :.; ftl I'- J- i*'y- ***•'

',m" .1 lamllonl. Hi. plalnUff wa- «.trnlt,«l fn.iu l«iHn« writ-

he tt>nanu.

nitrolned from irt«ulni{ wrid

,,.,,„„, ,h. t.nanm. ln'liroke'$ PaUnt Currrtr y. Uou>r Ih. 'SV\

; r..ril> Tr^tM hou.«. m /rn«.r v. lUdfuaL lb. ZW. an o. r

!ui« mad.' on nn «« ptfrtr appIUndnn rwtrainlnft the contlnuanc of

,r..«n««« am! dwirnctlon of property, and liberty wa» fIvi-n f. -rvf

.,ni.T on anv i>*r*oiw found m tin' prriiil-M nc well nn (h.- d«*-

In r«r(T V. Walford. Ih. 'jr»0. a d^ft-nrlnnt wlio )m>l cov**-

!•( to lU any act fInnKfroUB in hln co-t^-nfinto, waw r<HitrHin«l

„iii i . riii.'ni.'. -r; ..ifciiM-iicc of til.' ivorkinit of wliirh the

« company liod rcfune*! to .oiiriniii' his lii-nrnn«'p.

IxKromp linblp under a rovpiiant with lil" «upHrior

t)i

ffiiilniit

iiiintt'il

(•tni «
iiliiintilT'ii in>m'inc«' company
whtTfby lu> liml

hiridlord.

\i, iiit"i-|iH'iit..i'V injimftion for the piirpo«i» of fiiforfins an nitn-'-

in.Tit to IfRsc prpnili»*'« for n xiriBlc dny wn-. icfuwl
:

(H'ih-o- v. W nol-

,„tr. lUl I.. T. Jour. 172.

\ cDVPnrtiit hv II l«>»nor to pniploy a iiortor for the p;"iuTnI hcnelit KniAn iug

nf'thp iMWPMt of" ppeniiKM, 1ft In HnlJi, wns hHd not to bo cnforci^ahleioveriiHit..

hv injunction: Rtfon v. I/rifMrt/ 7'. IV. ('A«*«^.m .I-^h., 181I3, 1 Ch.

I'ltl.

\n injunction to reatrnin a breach by an infant of nn apprentice-

vhip ilped wan P*fnBed: De Pranceaco v. Bamum, 48 Ch. It. IfW.

Itrtitrictive covenants in a leaie may be enforced by Injunction

:

*•>[.. covenants against cnrryinjr on an ofTenaive trade; not only a»

iiL'iinst the lesnee but also n^ ajiainBt any occupant of the demited

prf-misef,: Mandrr v. Palrke, IMHl. 2 Ch. RM : OTl L. T. 203 : or from

ii«inK preraifn's otherwlite than for a private residence: Hobaon v.

luUoch. 181»8, 1 Ch. 424.

Thf enforcement by injunction of a negative utipulatlon in a cove-

nant by defendant not to employ bimitelf in any businew other than

itii' plaint iff'B, was refutieil as being unri>af»onahIe. in Ehrman v.

nnrlhalomtur. 1898. 1 Ch. 671.

Itp^trictive covenants as to building, wiiich are ninde for the iwr-

"lonal lienefit of the cowrinntee. and not as part of a ceneral building

'(heme, miiy be enforced by injunction; but where the injury occa-

^ii.tipif by n bi-ench is slight, and damanes would Iw an adequate

coii.iiriisntioti. .thev may be awarded in lieu of an injunction: Snmc
V, Wilmott T^ O. \\'. R. 361.

The Court has jurisdiction to restrain by injunction the conimis- Thfeiteneri

«i.iii of acts which, if committed, would be a contempt of <'onrt: r.ff.. Miitempt of

liio threatened publication of a statement of claim with mmiiients. "^^^'o""-

as enloulnted to prevent a fair trial: Kitcat v. Shfirp. 1^1 \V. R. 227:

ts L. T. 04; publication of advertisements warning thf public, tlmt

an invention rlnimed by the i)laintiff is an infrncement of defendnnfs

I'iii.'nt riehts: Btiinm v. I'niUd TtUphoiu Co.. '^ Ch. D. 394; and
-tistribution of circulars containing fr parte statements on the r^erit-s

£ 71 case in litigjition: Coatu v. Ckndtcick. 1894, 1 Ch. 347: 70 L.

r. 228.
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Sec. M. A party to an nctiou sfiidiiig circulms lo other persons in tbi.' siin,

interest soliciting tbcir support in the litigation is not contempt mi

Court: In rv Xiic Gold Voaat Co., I'JUl, 1 Ch. StiU; but the di>iii
bution of fnmiiulcni circulars contaiiiiug misreprt'senturious tu p.r-
sous interested in pending litigation, with a view to inducing them tu
adopt a certain coursf. is a contempt punishable with imprisonnit-ni

;

In re .Septimus I'arnvnagt tt Vu.. ll«tl. 2 L'u. 424.

To maintain an action quia timet to restrain an apprehended lu
jury, the pJaintiS must prove imminent danger of a substantial kiiiil.

or that the apprehended injury, if it does come, will be irreparabli>

:

t'lvfcher \. Healcy.'JH Ch. U. W«i ; s&i Attorney-General v. ilan c/u .,/,,',

18'.)a. '2 Ch. 87 (small pox hospital being established) ; PhUtiim v.

Tli'tmaa, 02 F.*, T- 7iX{ (iipprehended repetition of a nuisance i. Tln'
Court in its discrt'tiou refused an injunction where there would bi'

great dillifulty in flaming an order so as not to prejudice the tv'wu
Liva-iiijul. etc.. t^tnres .Ift^oc'n v. Egertun, 57 L. T. 770; 58 L I

2<>4: ^7 Ch. D, 1711. See also Hmrich^ v. Berndcx. \V. X. IHTs,' i|.

In jiatf-rit The principles on whicli the Courf ought to act in deteniiiniiiL;
ca.vfj' whether to grant an interlocutory injunction to restrain an allfg.'.]

infringement of a patent, or only to r«quire the defendant to k'-p
an account, were (liscussrd in riimiUon \. S{nlhr; 4 Ch. D. 286.

Where a defendant before artion offors to account and to de-rri^v
all articles infringing plaintiff's paient. the Court may n-fnse aii iii

terlocntory injunction ; Jenking v. Hope, 1896, 1 Ch. 278 : ~i'> L. T
705.

An injunction against tlie infringement of a patent was refusfil
where, though there had been an infringement, it had been discou
tinned several years before action, and there was no intention oi

prob.ihility of a renewal of the wrongful user; Proctor v BauUi, 3s
W. R. 100.

Trademarks An injunction will be granted to restrain the exportation of e'«^\<
under a trade mark likely to deceive a foreign though not a home
purchaser: Orr Eiiino v, Johnstov. 13 Ch. D. 434, and also to ri--

strain tlie infringement of a trade mark: Cochrane v. Mncni^h. IS'.it',,

A. C. 225: but where the action was brought against a retail d.^iiii-r.

who had not been guilty of any intentional infringement, and wh.. at
once yielded to the plaintiff's demand, no costs were awardetl at'inn>i
the defendant: Amrricnn Tohar-jo Co. v. QueMt. 1892, 1 Ch. 630; si.

also the user of a name which has come to be known to the trade! ;i>

indicating goods made by the plaintiff, may be restrained by injiiiir-
tion: T.'nMairni, v. Ranham. 189«. A. C. 199: PoiceU v. Birmintjh.n.i
^ inegar Co.. 1896. 2 Ch. .54: 1897. A. C. "10: pinet v Maison Pif.l
77 L. T. 322: 1S98. 1 Ch. 179: 77 L. T. 613: but see Lever v
Beddingfield, 80 L. T. 100,

The use of n name by a company so like that of another er.inji^nn
as to be calculated to deceive the public may be restrained: M-iu
ehmter Breirtry Co. v. Y. Cheshire and Manrhrstpr Breireru i<.
1898. 1 Ch. .'J39: 189i», A. C. 83 : 79 L. T. 645.

The use of a trade name rnlnilated to lead the public to believe
that the defendant's business was tl.at of the plaintiff, was restrain-d
Itaniiall v. British rf .4mertcnn .S'Aoe Co.. 1!K>2. 2 Ch. 354.

Copyriifhi, The infringement of copyright may also be restrained by iniunc
tion

: Church v. Liuton. 25 Ont. VM : Collin v. Cater, 78 L. T." 61.3,
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'],.. Cuurt will restrain an arbitrator trom notins in any case inSec. 88.

wliicli Ih' is unfit or incompptent to act r Malmenhurt, v. BiidJ 2 Ch- Arl.iiwor.

U Ml- Uvddoir V. Bcddoic, C'h. D. Sl>: Burford v. Chambers. 2.%

Ont 003; Viiicbera v. Guardian, etc.. Co.. 1!t Ont. App. 21«
:
hut bp..

/uiA«o» V. Barnii Ry. Co., 1S93. 1 Ch. 238; and will restrain arbitrn-

tioQ proceedings where the instruioeut containing the afrreement for

irfcrence is impeached: Kitis v. Moore, 1H05. 1 Q. B. 25.S
;
71 I-. T.

iJTli.

An injunction restraining nrbitrntion proceedings, in Farrar v.

(:.„i-n- 44 rh. T>. 323, and proceedincs outside the arhitriuion

ii-r-ement. in Wood v. Lillies. «1 L. J. Chy. 158; S Times. 2S1. wtis

I . tiised, n here, if proceeded with, they would be futiK\

I'roceedings wore restrained which w.t<> being taken for the fixing

-f n new renewal rent by a aole arbitrator appointed by the lessor, on

llie assumption that default had been nind*> by the les!-ee« in ap-

;.i:intini: lUi nrhirnitor. they having appointed one under protest i-itn-

ti'iidiiis that tliore was no right to arbitrate ; Farlcii v. Snnaou. .'> O.

L. !!. 105; 7 O. L. R. 639.

S''i' ulso as to restraining nrltitration proceedings: .V. London, etc.,

V (/ V R}i 11 Q. n. D. 30 : London d Bhchv.ell. etc.. v. Cross. 31

rh. P, ..:.4: Ires v. WiUunx. 1S04. 1 Ch. (18; 2 Ch. 478.

Undertaking a> to DamageB.—The usual undertakin;.' as to rn.Uituk-

ilaniagffl should be inserted ifi all interlocutory injunction orders;
IJ'^'jj^^j^'J^y

(irnhtm v. CnnphcU. 7 Ch. !. 401; Co,-,), o/ rnrk v. Roo'irn. 7 L-

It. Ir. 1!tl : Ifr ./ohiision. Ej- it. -^hramit. 50 L. T. 1S4. even though

ilir elder is granted on notice: Smith v. Da}/. 21 Ch. D. 421: 48 Tj.

'1. .'i4 1 and there is no cseeption in this respect in favour of the

Cirnvn; Slirniary for War v. Chuhh. 43 L. T. S3; \V. N. ISSO :
but

-I'- .\tt>i.-Orn'. V. jUhuiiij flotfl Co.. lS9fl. 2 Ch. fit>6 :
7." L. T. 140.

V.C where it was not refjuired.

Till' history of the undertaking is given by Jessel. M.K.. in Sntith

v. huij, miprn.

Wlifre til" injunction, though made pendente Ute in of the nature
of ii linnl order, no undertaking as to damages need be inserted

:

r<u.irr V. Wihon. 1803, 2 Cb. aV! : OS L. T. 748. -vhere an injunc-

tion w!is .rnnted restraining the publication of matter tending to

preiiiriiff he fair trial of the action.

Tilt- usual for*- of the undertaking is as follows: "and the plain-

riff, by his con„sf!. undertaking to abidf by any order which this

Court may make, as to damages, in case the Court shall hereafter be
of o].inion that the defendant [or dpfendants. or any or either of
(hem I, shall have sustaiP'Ml any by reason of this order, which the
plnintiff ought to pay."

\V!;en> there are several defendants, the undertaking should be so
worded as to apply to all of them who are affected bv the injunc-
tion: Tucker v. \eir BrnJisicick. etc.. Cf,., 44 Ch. P. 24ft: R3 L.
T. fi'.t.

Where a married woman applies, her undertaking bv ber counsel is

-nIH.ient: /,*- Priiiuh-. y.\ I,. T. H;.' : pike v. Care, <is' L, T. t;.V».

SVm?)/r. that the undertaking of counsel for a corporation, as
to diiiuages. renders the corporation as responsible as in the case of
:in indivi.hiiil: Ennt Maie^oi v. Lamberth. 1892, 3 Ch. 289: 67 L. T.
V.f7: Ki'o M,n>rhr^trr. ..-fr. y, Parkinson. «0 T.. T. 47.
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Sec. 68. Where the plaintiff has been required to give security for c-^is „f

nn notion, an undertaliing as to damages must be given bv a it'-|)i.ii-

sible person within the jurisdiction, as one term of the pliumjifs

obtaining an interlocutory injunction: Delap v. Robinson, IS i'. u.

231.

An order having Iv-en made restraining the defendant from i.i..-

ceeding with certain buildings, he appealed, offering an undertakiiu

to abide by any order the Court might make at the hearing as t..

pulling down or altering any buildings erected by him; the Court .,!

Appeal, being of opinion that the right to an interlocutory injui;.

tion was not established, discharged the order, taking from the J.

fendant an undertaking in the terms of his offer, but held that, with-

out any undertaking, the Court would have jurisdiction at the trial

to order the pulling down of any buildings erected after the com-

mcnccnient of the action, or after notice had been given to the .1p-

fendant that the plaintiff objected to the building; Smith v. Day. 13

(li. 1'. (mI ; and see lireenxcood v, Hom»ey, Sli L. T. 126. in whidi

a similar undertaking was given on a motion for an interim iiijmir

tion. where buildings were erected by the defendant pendente Hta of

the vahie of between $35,000 and $40,000, and were ordered ti> 1)^

pulled down, although plaintiffs damage^ were estimated at only

$3.W*0.

Whrre an interlocutory injunction is granted vi- iiartr on ih^

terms that a party shall be added as plaintiff, and his undertakiiit

given as to damages, the amendment must be made and undertnkiiiL'

given at the earliest practicable moment, or tyie injunction will Ih>

disBolved with costs: S/ianish General Agency Corporation v. J>'p(i(iw/i

Vorporation, 63 L. T. 161.

The undertaking as a general rule should extend to the dama>,'pj(

incurred by any party to the iuit, who may be damaged by tlu' in-

junction wrongly granted, and should not be confined to the pel^nn

actually enjoined: Tucker v. Seic BruMtcick Trading Co., 44 Cti.

D. 249.

Where nn onler is made by cfmsent embodying an undertaking by

the defendant equivalent to an interlocutory injunction a-s asked l)\

the plaintiff, there is in that caM no implied undertaking a:^ i'.

damages by the plaintiff: if such an undertaking is required it inti^i

be made part of the consent: Howard \. Prett Printer*, 91 L. T. 7ls;

53 W. R. 98.

See further as to Undertakings as to Damages, 21 C. L. J. 44.

Enforcing the f ndrrtnh'xnti —How far an undertaking can Iw on.

ii"nt^nf"the forced when the Court has erred in granting the injunction h^^ l..'.ii

uiidcrtakinf the nubjcct of some difference of opinion: see Rmith x. Dmj. 21 '
ii

D 421: \oveUo v. ./amen. ." D. M. & G. H7fi : 24 L. T. O. S. IT.;

<!rmh V. BMe. 27 Ch. D. 474: r>l L. T. 274: Montreal St. R • r .,

V. Ritchie. 16 S. C- R. 622: Hunt v. Hunt, r>4 L. J. Chy. 289.

The application for an in(|iiiry as to damages should be nimfp ar

the trial or when the iiijiuirtion is dissolved: fimith v. It'iti. «(//.ra:

ROMS V. Bu-ton. W L. T. 630: W. N'. 1888, 55: 58 L, J. Ch. 442; bur

in .V#ic6y v. Harrison. 5 L. T. 12: :'. D. F. & J. 287, an inquiry was

granted after the lapse of four months from the heiiring; but nn

application to enforce the undertaking after an unexplained delny of

four vears was refused, though n prima facu' case wn«» mad-' ont

Ex p. Hall, 23 Vh, D. *yU : 40 L. T. 275.



i
INJUNCTIONS. 05

The granting of an inquiry as to damages t'onscquent on the grant- See. M.

ing of an injunction is discretionary, and cannot iw claimed car debito

iunliiia. Where, therefore, no damage appeared to have been 8us-

lained apart from the detriment arisinR from litigation, and the

Court at the trial thought the defendant's conduct had provoked the

litigation, and even though the action was dismissed, the inquiry as

to damages was refused: (iault v. Murray, 21 Ont. 458: see also

Uniisi'll V. Britvih Linen Co. Bank, 1892, 3 Ch. 150; and Montrra!

sf Ry Co V. Ritchie. 16 8. C R. 622: Smith v. Day. 21 Ch. D.

4ji 1 Ex p. Hall. 23 Ch. D. 044 ; SohleHni/er v. Bedford. W. N.

lyjS. 57.

Where a receiver is appointt-d of property in litigation, such pro-

perty is thereafter in cuatodia Irgia. and the unsucceeaful party to

the litigation is not liable for damages for its detention while in the

iinndB of a nn-eiver: Peruvian Qnano Co, v. Dreyfus. 1802. A. C. 16fi

;

»>G L. T. 536.

As to the measure of damages for restraining the sale of shares,

see Matisell v. British Linen Bank. 1892, 3 Ch. 150.

Notice and Enforoement of InJan<3tiona.^A notice granting ^^-^^j^^ ^,

an injunction may be given by telegram. A sheriff's officer who re- injunction,

coives such a notice should inquire by telegraph to see if it be bana

fide: Ex parte Langley, 13 Ch. D. 110. in which case it was held that

a London solicitor obtaining an order restraining a sale in the

country ought to telegraph to his agent at the place and ask him to

give notice to the persons affected: and see McLaren v. The Inh-

penning, 30 O. L. J. 200 (Ex.t. See also Re Bryant. 4 Ch. R OS.

A defendant is bound :o obey an injunction of which he is made
aware before being served with it : Stewart v, Richardson, 17 Gr.

I.'i": and a wilful breach of the injunction may be punished by com-

niitta), even though there had been ample time to serve the order,

and it had not been served: United 'telephone Co. v. Dale, 25 Ch. D.

778. See The Seraglio. 10 P. D. 120. But notice of motion to

commit must be served personally: see Nehon v, Worsnam. \V. N.
IS'.Ht. 216.

A solicitor falsely stating that an injunction has been granted Is

liable to be struck off the rolls: Kimpton v. Eve. 2 V. & B. 352; and
s©e per Blake, C, 1 Gr. 66.

WhtTo notice of motion for an injunction has been serverl. it is a
contempt of Court to proceed with the act sought to be restrained

pending the motion : ComeK v. Asaiginack, 28 C L. J. 270 : and see

Media V. McKittrick. Ch. D., before Street, J.. 6th July. 1892, where
iLU act of trespass by building a wall was iwrsisted in after action
brought, though no interim injunction was applied for, and defendant
wa» ordered by the judgment to remove the wall, although it tres-

pussed but a few inches on the plaintifTs land.

Where an injunction was granted restraining a defendant from
negotiating bills of ixcbangc. which had been deposited by him with
his solicitor, and the solicitor subsequently ordered the defendant to

indorse one of them, both defendant and his solicitor were held to
have committed a contempt of Court, notwithstanding that the soli-

ciior hiul a right to call for the indorsement: Day v. Lonijhurst, 68
L. T. 17.

A ptnon who is neither a party, nor a servant or agent of a party,
but who with full knowledge of an injunction assisted defendant in
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dwobeyimf it. may U- commintHt not for breach of the injuntti n

but for conietDpt of Court; Hcauard v. Paterson, 189V, 1 Ch. TA:>:

7« L. T. 215; Vrnokt v, frook$. 1 Hr. 66.

Where a (iefendnut was restrHincd from selling goods. beiuR «

coloiuAble imitaiioD ot the plainiiff'sJ. it was held that a sale of su' li

goods by the defendant, acting a-; agent for a third party, was nu

breach of the inguDCtion : Ripivy v, Arthur, 86 L. T. 495. 735,

A breach of an injunction may be punished by committal for cjh

tempt, or by sequestration; but it ia only where the diaobedieac lut^

been wilful thai punishment will be awErded : see Fairclough v. Miin

cheater A'Aip Canal, 102 L. T. Jour. 292.

Where an injunction is granted against a party, bis servant*, aiiri

agents, a servant continues bound by the iujunt-lion though he sui.-

sequently leaves hia master's service, and may bf committed for a

breach of the injunction though not served w.^h it: Brown v. Hay,

I'J tir. 1; Gilchriti v. Varden, 26 C. i'. 1. So also new trustees ar-

boiind by an injunction granted against their predecessors in tli.'

trust, of which they have notice: Avory v, Andretcs, 46 L. T. 279.

As to the term of imprisonment of persons m contempt for brcai:;

of an order of the Court: set Re Davies. 'Jl Q. B. D, 236; Rule N'l

Where the injunction order is ultra virea ot the Court granting .!.

a breach of it is no contempt: .l/oLt*d v, Xoble, 28 Ont. B28.

Where, however, an injunction is erroneously or improviden'iv

grantf'd, but only voidable, nothing sno ild be done while it is in fori-

111 contravention of its reasonable impcrt: Dunn v. Board of Eduii

tton, Toronto, 7 O. L. It. 451.

Where the Court finds a party guilty of contempt, it may onl.r

liim to pay the costs of a motion to commit, though the committal '

r.'insed: but if no contempt has in fact been committed, there i- '

jnrisaictlou to award costs against such party, and if granted tl(»

order is nppealnbic on tlmt uroiui'l : FAlam v, Martyn, V*t L. T. 5Ht.

RecelTera.—A receiver is a person appointed by the Court in

receive property which is the subject of litigation. A receiver n.;(,

be appointed pctidetite lite for the purpose of receiving th^^ proptMiv

in question, until it shall be determine*! whether the plaintiti or dt-

(endant is entitled to it : and such appointjnent may be continu.^d.

or made, at the trial for the purpose of working out the rights of tlif

purties as determined by the judgment. Or such an appointment iua\

he made after judgment by way of equitable execution.

It has been a moot point whether this sub-section has enlarged thf

power of the Court to grant a receiver. In Atiglo-Jtaltan Bank v.

Daviet, 9 Ch. D.. at p. iK*;i. Cotton, L.J., said, "Under that {Xhf

present I sub-section the ''ourt may and does grant receivers where it

iM-vcr could have done so before. Thus, for itmtance. it has the power

U) grant a receiver under that section where a plaintiff has hims''ii'

the power of obtaining possession at law." See also Ttirrcll v.

rainton. IWtii, 1 Q. K. 2<J2 : Tillet v. .Viron. 49 L. T. 598; 25 Ch. 1>.

2.18: The Ampthill. 5 P. D. 224. and (hnrthorpe v. Gaicthorpe. W.
X.. 1H7H. 91, where Jessel. M.U.. considered that there was no limit

to the power of the Court to grant a receiver on motion, except that

It was only to be exercised where it appearwl just and convenifnt,

r.ut in Haberghon v. Oill. W. N.. 1H7.\ 2;il. Qunin. .T., on the oth-

r

iK'tul, indieated an opinion that the words " just and conveni'in
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w.rc to be interpreted by the old practice. Sep also HjI'>u« v. •«. M.
.\UUtige. 1893. 1 Q. B. 551, atid Harrit v. Beauchamp, 1894. 1 Q. B,

HJl; TO L. T. *J3«; where the Court of Appeal (Lord Esher, M.R.,
Loitfs and Davej, L.JJ.), were unanimous in holding that the Eng.
Act has not given the Court power to grant a receiver by way of

piUiitalile exfcuti(»n in any case in which the Court of Chancery was
formerly not able to do so ; and that there is no right to an order

H t'l'i-ly because a receiver wonlti be a more convenient mode of obtain-

inp satisfaction of the judgment than execution in the usual way.
iliis tiecision hns been followed in O'Oonnell v. Faulkner, 1 O. L. R.
Jl ; l{e Asactin d- Cleffhorn. ti O. L. B. 170.

97

The former Common Law Courts
ceivcrs.

had no power to appoint

la Lhantery a receiver would x<ot l^e appointed at the instance of
,1 liiorfsflKee having the legal estate, or other person able to obtain
lirotoction at law: Biriici/ v. tiiwell, 1 J. & W. iVi7: Buxton v.

Moiik/musc. a. Coop. -11: Kelsey v. Kehey, L. R. 17 E(]. 495. But
BPe now Tillet v. yixon. 1»,t Ch. D. 'Jit-S, and Mason v. Westoby. 32
( li. \K U(Hi, and note supra, as to the power of the Court now in all
cii-i*'s where it is "just and com^-nient."

If it appears to he just and convenient the power may be exer-
<?i*«-(l where the plaintiff seeks to recover land by a legal title. The
Court has ro consider amongst other things the probability of the
platntill's succeeding, length of defendant's possession, and whether
h" lias Hiiy iirima lack title, ;ilso thf position of tenants, who. if the
'Irffndanr is not of undoubted solvency and remains in thf receipt of
llip rents, may have to pay twice if plaintiff succeeds: .h,hii v .lohn,
IVis. -z Ch. .".73.

Thus in P'U'tr v. Fletcher, 1 Ch. P. 273. where the plaintiff was
iiinrtzazee of property, as to some of which his title was legal and
US I.) snme equitable. Bacon, V.C, on an interlocutory application,
.ippriinted a receiver for the whole. In Trnman v. Redgrave, 18 Ch.
I». .'•47. a receiver was granted on application of a legal mortgagee
nlio wiis prevented by the mortgagor from taking possession, and an
injnnctinn restraining th..' mortgagor from interfering with the man-
ii-'iiiient of the business and possession of the premises. (See the
fi>rm nf cnler in that case). S- the Court has power now to appoint
ii fPceiver wheri^ ;he title ro the property is uncertain and disputed:
/>' rrii V. Kent. 51 L. J. Chy. 912 ; and the defendant in possession

;

',""*'." jj'-'''-^^^^- l^^. 1 Ch. 2tifi: Fi,x.r,U v. VanGrutteu. 1897. 1
<'h. *U

:
7.'> L. T. .311. 3(58: >inhn v. John, xiipra: but a case must be

miKJe to justify the appointment. Such cases as Talbot v. Hope Scott.
4 K. & J. IftH. and Dunn v. Ferrior, L. R. 3 Chy. 719. are not now
law: Berry v. Kpen, nupra.

But a mortgagee is not as of right entitled to a receiver under ail ^'o'tf-'aKeea

rircumsrances. at the expense of the equity of rrdemption : ffe Pry-
tfirrch, Pnitherch v. Williams. 42 Ch. D. .190: .-{.S W. R. m. where
It Wiw considered not just and convenient to grant a receiver to a
niortiriiiree in possession, who desired to give up possession.

.\n interim receiver of rents has been, however, refused to the
plaintiff m an action of ejwtment : Pfmrll v. t'oinll 73 L T Tour
140. bur CTanted in an action by a landlord against hiu t-.n^iit for
roenrery of land, under a proviso for re-entry: Gicatl-in v. Bir^. .'52

I.. .(. <J. n. L'fKi. and sranted in Real and Personal .Uvano Co. v"
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McCarthy, '27 W. U. "Oli ; 4(1 L. T. 878. an actiou of ej«;tment U\ -.\

ub-mortgagee, where the proi>ert.v wag wasting and in.sufficient. jinl

Uie plaiiiiifl"H action had been ttayed till ani^ther aciiou by (Iffpii.i.iiii

asainut thf pmint^ff and others should be ready for trial.

In an action for partition, where one of the co owners is in ticcu;.:!

lion, though not in exclusive occupation of the property, the ('..
;

has jurisdiction under this sub-section to appoint n receiver until ..

hep-.ng; forter v. Lor"- ~ Ch. D. 358. So In an action to pnf..n..

Bp,. -c performance of a parol agreement to execute a bill of -,1,.

-if personal chattels, upon an er par**! motion before appearmicr ni

defendant, tber*^ being evidence of immediat*' danger of the clintt.N

in question l>eing disposed of: Taylor v, LckiTKley. 2 Ch. If. -nj.

Where in an administration action the defendant, the sole surviviiii:

executor and trustee of the testator, had been personally condi']iin...i

in cosis in an action to test the validity of the will, and an exeniniii

had been issued against him. and there had been a return of uuUn

boHfl, on the application of the present plaintiffs, who were execiiM-

of the deceased executor of the testator, who was also a creditor .if

the testator and a residuary legatee, a receiver of the proceeds of tli.

sale of part of the testator's real estate, and of the rent of the otlirr

part, and of the outstanding personal estate was granted: Gairtln.ii-

V. Oafctborpe. W. N., 1878. »1.

The mere fact of a dissolution does not entitle a partner tn ^t

receiver, as against his co-partners: Pin* v. Roncoront, 1892, 1 Cli.

(;a;i. The lanacv of a partner is a ground for appointing a reoeii.r

./. V. ft'., 18W. ;* Ch. 72 ; 7 L. T. 758. A receiver and manager of a

partnershir biiainess was appointed at the instance of the trustPf in

bankruptcy of one of the partners, notwithstanding a provision m

thi- articles that the share of a bankrupt partner should remain in

the busioess as a loan to the solvent partners until the end of tho

term: Collim v. Barker. 18l«. 1 Ch. 578; B8 L. T. 572.

In an action for th** dissolution and winding up of an insolvt tit

partnership, an order was made for the sale of the assets by a tc-

ceiver before trial : the assets being of such a character that thfir

sale at once was desirable and other special circumstances existinf;

:

McLaren v. Whiting. 10 P. R. 5,52.

A receiver and manager of the property and undertaking of a

limited company was granted to a debenture holder of the company,

whose debenture was a charge on the property of the company, the

security being in jeopardy through the insolvency of the company.

even though the principal secured by the debenture was not imni'-

diatelv payable and default had not been made in payment of in-

terest": Mcitahon v. >'. Kent Iron Wnrkx Co.. 1891, 2 Ch. T>. 14S;

Edicardg v. Standard RoUiiig Stock Syndicate. 189:i. 1 Ch. 574: /" f
Victoria SteamboalM. lHi>7. 1 Ch. 158.j;See also Huhbuck v. tfWniv.

56 L. T. 232: and notes to Rule 759; but see Marshall v. South

Staffordthir'- T Co.. W^^- - <'h. 3H. where it was held that t!n'

Court had no jurisdiction to do this unless the Act authorizinc tli^

mortgage conferred it. l^-wi/M^fcC* /^#/ '«'/*

e8. A trnstpt' appointed, upon his own undertaking in a suit, to art

as receiver of the trust property, is not. under ordinary ciroum

stances in Kngland. entitled to a salary as receiver: Pilkin^toii v.

Baker. /tr.7i>ft Mutual rnve^tmrxt Cn. v. PiXHngtori, 24 W. R. 2rjl.

Hut in this Province trustees are entitled to compensation as siirli

:

It. S. O. I. 12i>, sp. 40, ct scg.
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Au iQli'n'iuatler isaue beiujt ordered to try the right to goods tteized Mc. U.
in .xfL-utiou a receiver aud manager of the property may be appoint-
t-ii under this section instead of a sale by tlie sheriff; v.if., where tlie

I'luiterty was a cal> business, a going concern : Hotcell v. Oaipnoii 13
ij. B. D. «7.

A simple contract creditor of a joint stuclt company cannot obtain
jiu interim order alil)Oiuting a receiver of the assets of the company
(in tile ground that the com|)any is insoivent, or has made an assign-
ii;rni of its assets: UcValt v. Canada Fanntrs' itut. /ii«. t'o., 18 C.
I- .1. IIT, following J/i/fs V. \ortliL'ni Uy. of Uuption Ayrcit i\., L.

U. r. Chy. tiL'l.

An unpfl=d vendor of property of a cum|>any in voluntary liquida-
liun. and unable from insolvency to carry on its works, was appoint-
nl wiihour security or salary: Boyle v. BetUca Llaiiticil Colliery Com-
Vaiiy, •! Ch. D, 72«.

In a creditor's action for administration against an eiecutrii, a
decree had been made and snmmonii taken out for a receiver : but.
pemiing the summons, the sole defendant died. The Court, on the
apjilieation of the plaintiff, appointed an interim receiver, whose
powers were to extend for ten days after the appointment of an ad-
miuistrator de honie non, the plaintiff undei taking to use all possible
speed in obtaining the appointment of such administrator, and to
accept short notice of motion to discharge the receiver : In re Parker
Cash V. Ptxrier. 12 Ch. D. •>!M.

Eqnitabla B«cn«on.—Receivers have since the Jud. Act often r«,,i,.._
been appointed as a means of enforcing judgments and reaching pro- by way S
perty not capable of being seized under an execution, eg at the in- "taitahle

stonce of the plaintiff who had recovered judgment, and sued out an
•""''"'<'"

elefit against the debtor whose only interest in land was an egulty of
redemption in fee, for the protection of the property until a decree
could be obtained, under which the ecaity of redemption could be
reached: see Aiiglo-ltalian Bank v. Dat », 9 Ch. D. 275- Re Wat-
kim. 13 Ch. D, 252; and Be Pope. 34 W. R. 093 (in Ontario the
slienff can sell an equity of redemption: see R. S. O. c. 77, s. 30l,
anil it has l)een held that thera is no need first to issue a (I fa.; see
II,. and smart v. Grougli. 13 Ont App. 309; but see T/lotiMU v
riitUng. 30 Ont. 123. 3S8: and see Re HarrUon i Bottomley. 180U
1 Ch. 465; 80 L. T. 29. where it was held by the Court of Appeal
lluittheapponitmentof a receiver by way of equitable e.tecution does
not create a charge on property which can be enforced by a sale

In A-i»™id V. KuieaU. 12 P. R, 462. this was called "one of thenow usuol and ordinary methods of execution." ond it was held to
b,. no answer to the motion that the judgment creditor could pro-bably make the amount of his judgment by sale of otlier propertyunder common law process, but in Mawhetter, etc.. v. ParkiMor,. ^
„„„,V \;''- " """ ^'^^ ""' " "' absence of any legal impedi-ment to obtainmg execution of the judgment in the ordinarv course oflaw by ,i fa., or attachment of debts, and of any special circum-stances showing it to be jus, or convenient, an appotatment o arecver should not be made. Bee also /. v. K.. W. X 18*4. 63; and

K. ii\>- lliirrw v. Bcauehamp, 1894, 1 (J. B. 801 ; 70 L T 6.16
Street. J., in TrmI rf Loan Co. v. OorMnc. 12 P. R. 6.>4. refused anorder m a case where a garnishing order would afford a remedv See
'"7, '"y'<i,f""'"l '" "illar V. nompaon. 19 P. R. 2!t4

; and O'flon-
>i'll v. taiilknrr, 1 O. L. R, 21.
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It may, iberefore. uot be coosidered to be settled that a reopi\..r

by way of ecjuitable execution will only be appointed In re«peor of

pnilicrty which thf (xeciitinn creditor has a right to make avnihiM.

for the payment of hi« debt: Holmes v. Miltaffc, 18B3. 1 Q. B. :..-,.-,;

tw L. T. lit'i; but which cannot be reached by execution In the ni.liii.

ary way. or l)y Karniahee proceetlings : Hnrrii v. Beauchamit. \s\t\, i

Q. K. !^H : l/Vrw V. Taylor. :VJ L. R. Ir. 14; and se«? Vaduiju,, -..

Ljiric Thcatn. 1H!»4. :[ (.'h. a;W ; Itv Asulin rf Chgtfmi. O. I.. l!.

170,

In Vummina v. Pcrkina, 18W9, 1 Ch. 16, an order for the pain.'!!'

(of costs out of a married woman's separate property bavinc li.-ii

made, and the only separate property she had being an intpr.-i nn-

(itr u will, which the trustee was about to distribute, a recriror m it

was appointed on the application of the party to whom the oost^ .,,i,,

payal)le, before taxation.

Snublc. in England a lettni debtor's reniaindpr in real estate is ii.,i n

sutiitient present interest to justify thn appoiuiment of a rect'iver \\\^U

a view to realization: see lio Uarruon A H'lttoinl'ii, ISW, 1 Ch, 4';.'.

Id Ontario there is the further reason against the appointment of a

receiver in such casf. that undpr R. S. O. lSi>7. c. 77, a. 33. thi' in-

terest in remnindT can he sold nndpr an execution.

On the application the plaintiff is sometimes appointed the rp<vi',.v

FtiO'llr V. Uhmt. 11 g. B. i>. Til. See also Book v. Ruth. 2(1 r. L.

,1. lit;;: Hcicitt V. Murrnn. .'J L. T. 3fS<h McGarry v. White. V, L.

U. Ir. :VS2\ but a plaintiff cannot in this way get himself mmli^ ;i

sort of general assignee of nil his debtor's assets: Re .Uaelin £ rUi)-

hoi'ii, 9Upra.

It was decided in tli** Cliaucery Hivisiou. that a receiver appoiiit-il

by way of execution, since Thr Crrditom' Rclkf Act. must be ordt-nil

to recWvp and distribute in lucordancc with the primiple of rliiit

Act: Silccstr-r ilfg. Co. v. McHtichn-n. C. L. T. i:i8. followxl;

Stetcart v. Jonct, li) P. K. --7: which was, however, subsequently

rpver5e<l on tlip ground that tlu- rlaim was not exigible: 1 O. L. 11.

;i7 : and he should probably be an officer of the C'uurt
:

Kirl-

Burgean. l.^i Ont. tjOS. But in thp other Divisions there werr >1 - i-

sions the other way: see McLtai\ v. .Uh-n. 14 P. R. S4, where it wns

held that The Creditors' Relief Act is uot to be extended, by annln-v.

to cases not actually provided for by that Act. and a receiver will l*^

appointed where that is an effective way of enforcing eqnit;!^^'

execution: McLean v. Bruci, 14 P. R. IDO, LWJ.

_\ re^^iver has been appointed to receive thp lifp interert of a msiniod

woman in stock: Bryant v. Bull. 10 Ch. It. IftS; the incomo <,i a

defendant's reversionary interest -mder a will: Funglr v. Bland. 11

Q. B. D. 711 ; of the debtor's share of his deceased wife's f^tat'\ <ii

which he was administrator, and an inJL ction was granted to restrain

him from dealing with his share: Smith v. Egan. 17 P. R. 3.'!(»: ;i

li'cacy to a debtor expectant upon the death of a tenant for lifi-

MaciiiroU v. I'arneV, 35 W. R. 773: a judgment debtor's interest ns

one of the next of kin of an intestate to whose estate no administrator

had been appointed: Miillane v. Ahcrnc. 28 L. R. Ir. 10,5: and -'.'

He ilcyiiltji. -11 I'. K. Ir. 3'Jl : a judgment debtor's interest in <nh-

sisting life insurance policies and in a charge upon land: Beaini-ih v.

S!irphe»i>on. IS L. R. Ir. .?!!» ; or in a fully paid up life insurnnn.

policy which he had assigned to the plaintiffs as security, re^i^rviii;:

III l^In^-ff rhn ra.-h .^iirrendrr v,^h^• iif Ih'"- pulit-y : ('rinaxU'in M}itr.-i'.

L. it /. fi,. V. .Yijtftcf. ;il Ont. 'i*\\l: moneys senired by niortgaso li-lil
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Uy tbe debtor »-ho wu reiident out of the Province : Parent v. Lortie, i
7 C. L. T. 1U5; an equitable revenionary lutereit In penooaltjr

( [bough it wai said by Liudley, L.J., that he could not find that tbe

t'ourt of Chanrerj- bad ever done sol : Tyrrell v. fainton, 1895, 1

(J, \^. 'J)y2\ an equitable revenlooar}- Interest in freehold and lease-

lioid property : Re Jone», etc., W. N. 181*5. 123 ; the rents and profits

i.f (i*'tendant"s landu (without prejudice to prior incumbrances), the

|,.i«»>««ion o( the lands being ordM^ to \tc delivered to the receiver:

tnduijan v. Lyric Theatre Co., 1894, 3 Ch. 338: see also Hill$ v.

II ' libfr. 17 Times. 513 ; the moneys receivable in respect of the

il< i>tor's interest in a ship and her freight (without prejudice to prior

i
111-11 rabraneer« i : Crtt«/ioif v. Lyndhur$t Ship Co.. 1897, 2 Ch. 154

:

iiikI in other cases where proceedings for attachment of debts are not
iil.|>ti(-able: see Wexthead v. Riley, 25 Ch. D. 413; Book v. Ruth, 21*

I L. J. 1U3: Stewart v. Jone^. 19 P. It. 227; 1 O. L. U. 34.

Thf Court has no jurisdiction to appoint a receiver of the future
t'ni-nings of a judgment debtor by way of equitable execution: nor
111 liny other case where prior to the Jud. Act the Court of Chancery
w-.iii'i not crnnt such relief: Holmes v. U4Hage, 1893, 1 Q. B. ri."^!*;

Unnia v. Brauchamii, 18W. 1 Q. B. 801; 70 L. T. 630.

A receiver will not be appointed by way of equitable execution of it

:i juilgment debtor's property generally: Hamilton v. Brodgen. No. ;

ism. \V. y. 14: Uanvt v, Beauchamp. supra; nor to receive all debts
(ill*' to the judgment di'btor : Re AsneUn d CUghoni. i\ O. L. R.
17": nor of a particular fund or interest after the denth of the de-
On'lnnt in the action when the estate has become veste<l in his legal
representative: Rr Shepherd, 43 Ch. D. 131: nor of money payable
in ri'spwt of insurance of chattels exemptrtl under R. S. O. c. 77.
s. 2; the mon-y takes the place of the chattels, and is subject to the
same protection: Ofiler v. Mvtcr, 19 Ont. App. tM : nor of a debtor's
interest in lanil vested in trustees on trust to permit the debtor and
liis wife and children io use it for a home: Cameron v, Adamit. 2?
(Int. 22!l: nor of a fund applicable for the benefit of the debtor In
tli>' iii-^rretion of trustees: Re Mctnneit v. McGair. 30 Ont. 38; nor of
;i iiusband and wife's interest in furniture of which they were en-
tilled to the use under a settlement: Whitakcr v. Cohen, CO L. T.
431 ; nor of the income of a married woman debtor, becoming due
nfter the date of the judgment, as to which at that date she i<

restrained from anticipating, even as regards an instalment in arrear
at the time of tbe application: Hood Barr$ v. Cathcari. 1894. 2 Q.
li. ."It

: 70 L. T. 8(12. 86.1 ; see notes to Rule 19!l : nor. in the case of
a defendant a theatre company, to receive the money paid by the public
for admission to the theatre: Cadogan v. Lyric Theatre Co.. 181H. 3
Ch. ;WS

:
nor of unliquidated damngfH) the subject of a pending action

:

Central Bank v. Ellis. 27 Out. .'Sli : nor of shares of stock :.i a foreign
cnnipany said to be owned by the debtor: nor of the interest of the
delitor in a certain policy of insurance on the life of nnotlier assigned
fn tlie debtor: Rr Ait»clin rf Ch'rjhorn. ««/ a.

Practice.—Where n receiver is appointed subject to security I'r;

ht'ing given, the appointment does not take effect until tl.e security
i- p-rf'-eted. and even where tbe security is given, the appointment
does not relate back to the date of the order: Ri^fout v. Foirler 1904
1 Ch. f;.%.S: 2 Ch. 93: 90 L. T. 147: Edwarda v. Edwards. 2 Ch. D.
21tl

:
therefore, where it is desired to intercept n fund, an injunction

restraining any dealing with it until the appointment of a rereiver
i^ iim;pj,>t,vj should also be olitained. or the object of tbe receivership
order may hp frustrated.
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A thinl pertton injuriouily affwtwl by th*- appolntmeDt of a r--

celver may move to r»ciDd it: McLean v. Mteit, IS P. H. iJ55.

Where the plaintiff dwiren the appointinent of a recoivt-r. nth.,

wIm thao by way of equitable execution, he should claim that reluf

by the indornement on hln writ of summon*, anrl In hi« itntempnt .f

claim.

A defendant io order to obtain the appointment of a receiver luusr

(ilf a connter-clnim cloimiii« that relief, where bin right to -.uili

relief nriites out of noDie matter independent of the t-Mlntiff's en-.*:

and if "iich relief if* reiiuired before hf is in p.-,ir. jn to til. i

founter-clnim a crnj'M nrtioii mu^t be oonimenced: Canir v. fey. ivil.

2 Ch. Wl ; but where such right arisen out of the plaintilTH en-.-, i

ifiuntcr-diiini iIopm not appear to be Dece««nry: Sargant v. K"iil. 1

Ch. D. tilK).

A motion for a receivt-r is made in England to n Judc'' In CImih-

l>ers as a rule: Re Hartlry, yuttall v. Whittaker. *W L. T. 58.S
:
h,v

in Ontario it is customaiy to apply to the Judce sittind in ih.

weekly ("ourt.

Kxr*'pt in cases of emorjcfnrv the application shoiilil be on noii...;

see Lucas v. Harris. 18 Q. B. L». 134: Re PotU. 1W>3. 1 Q. B, tV4s

;

Tilling v. BJythe. 18VW, 1 Q. K ^bl. In cases of emergency a rereiv.j'

will be appointed fj? partr not only before appearance: Taylm- v.

Eckcrsley. '1 Ch. I). 3»2; but before senice of writ: /?' //.'* /;"''»'•.

1 Ch. D. 27«; Volhnurne v. I^olbournc. 1 Ch. D. *l!KI; ffi/dc v. U 'm-

den, 1 Ex. D. 3<n»; Evam v. Lloyd, W. N. 1889. 171 ; and not only in

cases of equitable execution (see Mtntrr v. Kent, 11 Times, 1!)7
: ?J

L. T. 18*t). where delay might mean loss of the property, but aNo in

actions.

In cases of equitable execution the practice has grown up of aiii>!y-

ing ex parte, in cases of emergency, for an interim order for a liiiiii.'i!

time, and of applying within such time to continue and makf [..r

manent the appointment : see Sforfc v. Rots. 17 P. R. 237.

In an action tor the specific performance of an agreement to nccpi

a leas.' of a farm, in which judgment had been given for the defenrlnm.

the plaintiff having appeale<l. the Court of Appeal (no previnuv

application having been made to the Divisional Court or a Jiideei

appointed the plaintiff receiver and manager of the farm without

security, on his undertoking to abide by any order which the Cnnrr

might make in the matter: Uyde v. Warden, 1 Ex. D. 3C»9.

The plaintiff may be appointed receiver in casf^ of wnergeriix :

Taylor v. Eckeraley. 2 Ch. P. 302; ond under special circumstance-

:

Hydf* V. Warden. 1 Ex. D. 3<>i> ; but not the plaintiff's solicitor: /"

re Lloyd. Alien v. Lloyd. 12 Ch. !>. 447: one of the members of i»

dissolved partnership in certain cases may be appointed receiver.

finrfjaut v. Read. 1 Ch. P. fMM). The manager of n mining eompnny

was nppointe<l receiver in an action by debenture holders against tin-

company for foreclosure: Peek v. Trinamaran Iron f'ompauy. 2 Ch-

D. 11.").'

An interim receiver of a partnership may he ordered to sell th^

assets: McLaren v. Whiting. Ifi P. R. i552.

The rt-ceiver must, as a rule, give seairity. hut. in cases of emei-

sency. an interim receiver will be appointed without security: Tt'i'-"

V. Eckernl€y. 2 Cii. P. 3**2. Persons who are deeply interested in

the proper mnnae^iiient of a concern will not always be requircrl t"

give security: Bo,'i!' v. Rettiri. rtc, Co.. 2 ''h. P. 72«.
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X r«,lver I. liable to .ocouDt. and bl. .uKtlM .re r«lK>n.lble tor •«.

JJ^Zy. oomln, to hi. h«.d. In that oapacl., ... any tin.-. .>i. <

V. /•Im.i/. 4t> L. T. -WT.

|i„ „„nolntni™i of a receli-er U in the ,ll.oretl..i; nf the Coint and

,h,. ronr; or Al.pe.1 will not. a. a rale. Interfere with that ,h«Tetlon:

\;lliard V. Proclof. 1 <'h. V. 4.

For the prnrtloe In the Ma.ter'. OHi.e on the appointment of re-

,,.iver,, ,m.l the «Kmrit.v. if any. t.. !» alven l>r them
:
.ee Bu/r. .M.

TUil. unci notes.

EScct aiKl Enforcment o( 0»d.r.-Tbe appointment of a re-M.

,viT,r "t anv rate when no, acrnmpanle.1 hy a .llreotlon lo any per-orf.

«.>! tonavl create, no lien orcharae on the property of "ihleh he .. to

TrHc" r"-r. and I. not cviulvalent Ic. a ^eliurc in execnt.on :
rro>hn,r v.

l,,Mur.,.-<Hp Co.. 18H-. 2 fb. l.M :
h„t a. to the extent to which

i prevent, the debtor from dealing with the fund prejncliolally. and

prevent, other per.o„. from obtaininK priority '" JX"","',
'" '!

"'''

Kr Var.iav, of .Uale,n i Do Calve v. Gardner. liVn. 2 < h. D. 7.T.

Where a reMl.vr and manaeer of a partnenchlp biislne.. ha« Iwen

appointed, it 1, a breach of the order for one of tile Partner, tci .et

"pa rival b„.ine.. and spread report, that '";. P»;'"'"^l'i
"""S:!^

iJ alcout to be cloaedi Owoa v. Diton. 1!««. 1 fh. 1(11 ; 89 L. T. 2i2.

Where a creditor ha., obtained nn order appointinj hlm.elf receiver

of hi. debtor-, interest in permnal estate, the fonrt ha. no ji,ri.dlc-

tion to make a declaration of charce in bl. tavonr npon such interest

:

rkga V. /Tcntice. 18»2, 2 Ch, 428; 07 K T. l", nor to or,w „

saleTflc Pnmrave V. .Vicliotooa. 117 L. T. .lour. 2811; 42 W .
R. .02.

\. to the effect of an order for a receiver a. aeain.t a trustee in

bankntptcy; see Lcvn..r«r v. .1/o.on. 18i.l. 2 Q. B. ,.1; ^ PoH..

isn;). 1 (). B. <M8; 68 L. T. 221>; Crothaic ». ii/nrfftar.t. 181)7, 2 l.h.

154.'

V receiver appointed by way of equitable eiecutlon is not entitled

to carry on the debtor', bu.inesa. but he may prevent the debtor or

anyone el.e from carrying It on. on the debtor's premises: Codosan

V. Luric Theatre, 18»4, 3 Ch. 338, 344.

Property in poMcsslon of n receiyer is not for all purposes in

emtodia /e,i,: Be Hoare. 67 L. T. 45; but it is so. so far a. to

prevent the party ultimately found entitled, from claiming damages

for it. detention while In bis possession: Die Perunon Giiono Co. v.

Dr.iilii,. 181)2, A. C. 186.

A receiver of the debtor's share in an estate which could not be

reached by eiecutlon In the usual way. after refusal of the debtor

to allow the use of his natne, was authorized, on giving security to

him. to take proceedings in his name for the administration of the

esinle. and is necessary for the removal of the executor: J/onc» y.

.Urfnill/m. 17 P. R. 31)8.

.\ perw)n who is not a party to an action is not entltletl to apply

by motion for payment of money to him by a receiver appointed In

the action, even though his claim is made in respect of a tieht prop-

erly payable out of the funds In the receiver's hands: Brocklebank

v. EoKt London Itoilitaii CoMiianu. 12 Ch. D. 8:i0 ; see \e(i(i! v. Pink,

ir, Sim. W); 3 Mac. «; O. 47«.

in

I
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10. In all iii»i'» in which the Court has juriadirtion
to ontertain an application for an injunttiMi
againat a breach of any covenant, contrail nr

agreement or againat the commiaaion or continu-
ance of anv wrongful act, or for the apeciflc pir-

formance of anv covenant, contract, or agreenKTit.
the Court, if it thinks fit, may award damages to

the piirty injured citlior in addition to or in suhsti-

tution for such injunction or specific perforirKiiui'.

and sucli damages may he nsceriaiiied in ^mh
nmnner a« the Court may direct, or the Court niiiv

grant such other relief at it may deem just.

Taken from 11. S. O, 1877. c 40, •. 40, which wm tnkta troni I.nr.1
fairii» .Vi't, ;!1 & L'J VUt. i'. L'7. «. 2 (111. This »»ction iI.h'- ii.,i

enable the Court to grant damaiEf>s in a caw where h^torv llm .\c't

flamagea were not recoverable, e.ff.. in the case of an oral aitn i.nr
not rnpnble of specific performance in Equity, and in rwptTt of «tiirU
the defendant. In an action at Law for damagea. might have ain.e->.
full.v |ileade<i the Statute of Frauds: Re Xorthitmbtrland Ai;,iu,
Hotel Co.. Sullu, Can. 84 L. T. 7B ; 33 Ch. D. 18. Se« alio Lnnrt
V. funell. 39 Ch. D. ,108.

The following la stated as a " good working rule," under this
clauie: "Damage* maj- be given In aubatltutlon for an Injun. lirni

in caaeri where there are found in combination the four following-
reiiuirementa, viz.: where injur.v to the plaintiff's legal rights i»

(11 amali. (2) capable of h.'ing eatimated in money. (3i can 1*
•dequati'ly compensated by a small money payment, and (4i whirp
the cusf is one in which it w.tuld be opprfssive to the def,.uihiii!

to grant an Injunction"; per A. L. Smith. L.J.. in Shelter v. I'ilii

of London Electric, etc.. Co.. 1885, 1 Cb. 2S7; sea S C. tab tioi»..

Sleui V. toiK'on. etc.. 72 L. T. 34 : and Coicpir v. Laidler, 1903. 2 ( li

• ' > < 1 SW \j. J.. I'tlt.

The Court has no jurisdiction under this Buti-section to award djun-
ftfeeM whprp no wrongful act has been actuaJiy committed, but nnl.v
threatened, by the ptrson UKaiusi whom the iiijnnrtion is ilaiimM:
roirper v. Laulirr, niiitni; Drrjifug v. Peruvian Guano Co.. 43 Ch h
316: 62 L. T. ."38; Mnrii» r pricr, 1S94. 1 Ch 27*1; 70 L T. -JJS
but see HoVn^d v. WnrU'ii. 2ti Ch. D. 57S.

Substantiai damaffes can only be given where there is a proper va<>^
for an injunctiou. aud in lii'u of it: Proctor v. litiilcj. 42 Ch. I), :i'.«»;

3S_XV. R. 10ft; General .Xvci^ent AMcr. f'o. v. A'oc'. Ift02. 1 K. B,
377; SO L. T. rkVi: but nominal dairjap>R may be civen in ndditirm
to ail injunction: Ljnnan v. Puhntin. Vtl L. T. \^2: 1004. W. X. l.'!!i

Where the nof souchr to be re«trnined is a continuing nctionjit-ti'
nuisnnre, althoiigli there is jurisdiction to award damages in lieu
of an injunction, yet it ir said it ou(rht to be exercised under very
exceptional rircum-stances

: J/r«.r Hrnrinfj Co. v, London, supra.
Where a plaintiff hn« established his right to a .perpetual injunc-

tion, the Court has no powtT to oblipe him to accept dniuages in lieu
of an injunction: Martin v. Price, supra; Krrhi v. Burrrll. 1 Cli, P.
14*J; :iJid fir^-x-nw-u'id v. Hnrvary. C3 Ch. D, ITl. in which HoUimd
V. Morlen. 20 Ch. P. 37S. was .listiiiRuisbed. See nl-^o .Wrn v lures,
W. :: 18ft4. 242.
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\Vhrr# th» wroDfful act hat cvmA befoi* trl«l, the Court may tto. M.

under thU Act. In lieu of an Injunction, whlrh would I* uMliM,

tMMS at tb* trial the damafM from tbt rominenremant of ibe wrong-

ftil act Including damagwi accrued iloee tbe writ: FriU v. Hobton.

J4 Cb. D. M3, 5a7.

«rb«* tbt wroBfffnl act bai bean dUcontlnaed liefora aalt. witbout

tbe plalDtifTi knowledge, it naa beld that tbe Court had no JuriMllc-

doD under tbe abore enm-ttuent to make a decree f»r dnmages

:

Broetcington v. Palmtr» 18 Gr. 488.

8«e alio Wkitt v. Boby. 87 L. T. tW2 ; Kino v. Rudkiit. (I Cb. D.

160: yatianal Provincial Platf (iloM /«. Co. t. Hrvtlfnti^il An. Co.,

(I CI. I). 7«I : Krehl v. Burrtll, 7 Ch. U. Ml ; Frit: v. lloh-^un, 14 Ch.

D 542: Rock Portland Cfmrnt Co. v. WiUon. W I.. J. Chy. 217;

Sayert v. follycr. 28 Ch. D. 103. and Scrrao v. .VoW. 1.1 Q. B. P. ^4»

;

£,airr(ificc v. Morton. 38 W. R. fifiS ; Ryan v. Mulval. etc. 1893. 1 Cb.

118; Elmore v. Pirrir. .17 L. T. 333: Tamplin v. ^omr^. l.T Ch. D. 222.

11. An order of tho Court under any i^tiitutof}' or iMr.ha»*r

other jurisdiction shall not. as against a pur-
i:,','Vy"rrrI'

rhnscr. whether with or witliout notiff. Im? invali- j:tii»nti«:-

..... Ill oHtM nf

dated on the ground of want of jurisdiction, or rnin

of want of any concurrence, consent, notice, or

service.

Thi« proviHion wa« IipIcI not to operate to give n good title to a
l>uri'hftter at a sale iiiidor an order of the Court, where the Court In

making the order nuppospd that it was dealing with iin interest Ite-

InnninR to n judirnient debtor, though in fact It belonged to a penion
not a party to tbe proceedings and not bound by them : Jotwn v. Bar-
to'lt. irntO, 1 Ch. 370 ; 80 L. T. 408.

See Calvtfrt v. Godfrey, 6 Benv. 97: Bteati v. Blean. 10 Ont. (193;

Ite riall Dare'a Vontract, 21 Ch. P. 41: Mo$t]m v. Mostyn, 1803. 3
Cb. 37C; 09 L. T. 741.

Semble, a purchaser nhowing the existence of irregularities in tbt-

Iiroce»Miings cannot be compelled to rely on the indemnity of this

Mib-^ec-tion : see Life Interest Corp. v. Hand-in-Hand Sorii.. ISOS.

i; Ch. 2;{0: Foresters v. Pcgg, 19 P. R. 254.

12. In ([ue-stions relating to the custody and ediicn- '""'"^''

tion of infants, tlie Kules of Equity shall prevail.

Same as English J A.. 1873. s. 2.'5 (lOt.

At Common Law the father of an infant (or his testnment'.
i:uiirdian. or puardian appointed by the Court; WeUesk-f/ v. Be- '>•'

2 It. & M. ti39). had a iirinia facir right to the custody of the ' ';i;i;.

even against the mother, unless the child was of an agi* to ju fir
himsflf, or there was an apprehension of cruelty from the fatt . i'

contamination in conseq'ience of his immorality or cross [)rot.,B«ty.

If the infant waw of an aire to elect for hinisolf. tlip Court would
merely interfere so far aa to get it free from iilegal restraint, with-
out liiiuding it o^er lo HU.vbody : I{t'x v. Dtlnviii, 3 Burr. 14^5. But.
in the absence of any right of choice, the Court transferred the Infant
to tlie proper leiral custoil.v. The richt to snrh an flfTtion n)i< derided
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to depend upon age alone, and not on mental capacity : see Reg. v.

riarte. 7 E. & 11. iSti; and it was settled that no such choice oohM
be made, at all events by a female infant, under the age of siitoon :

see Re .Inrfrctc*, L. R. S Q. B. 158.

The English Court of Chancery had original jurisdiction ov.r

the persons and property of infants, springing from the right of tli^

Crown as parens patria, and had power to interfere with the Cwnmon
Law rights of the father, in the interest of the infant, on the grniiii.i

of the father's cruelty, immorality, etc. (as to the father's rights in

such case, see further notes below, and fiicift v. Swift, *1 N. K. 137 : 'M

L. J. Chy. 209. 3941 ; or of his agreement, express or implied, to

waive his rights (see Simpson on Infants, IIIO ct acq.) .
This jurisdif-

tion was not often exercised except where the Court had the meniK

of applying property for the use and maintenance of the infant (Ib.>

The existence of the jurisdiction, however, was affirmed in Re Mr-

(irath, 1892. 2 Ch. 496; 1893, 1 Ch. 143.

Under the Judicature Act. the High Court has n-iw jurisdictmii

with regard to the care and custody of infants ; and. in the exerri^^.^

of that jurisdiction, the rules of Equity are to prevoil.

Where an infant is in the custody of some person who is requirnl

to deliver him up, the application may be made for a habeait corpus <>•!

niihjicu-ndum. and the Court on the return of the writ will determine

to whom the future custody of the infant should be committed, hur

the application may also be made by petition entitled in the mattnr

of the infant: Re S!mtirt, 12 P. R. 312. 4X\ t'.2r>; C. L. T. 200.

A wife who left her husband's home without reasonable cause,

taking with her their only child, was ordered forthwith to deliver

the child into the custody of the father, with liberty to either party

to apply in Chambers as to access : Constable v. Conntahle. .S4 W.

R. (49: and see Re Mathi*>a. 29 Ont. 548.

A kaheait corpua should not issue where the person, in whase cii<-

tody the child had been, haj* parted with the custody of the chiM

(except in the case of this being done to evade the process of th.>

Court, and so is virtually a contempt* : Reg. v. Barnardo, Gossafff'^

caae. 24 Q. B. D. 283; 1892. A. C. 320, sub noni. Bernardo v. Fonl.

overruling Reg. v. Bernardo, 23 Q. B. D. 305.

There is no power in the Court or a Judge to order the issue of ii

writ of habeas corpus directed to a person who nt the date of the ortliT

is out of the jurisdiction; Rrx v. Pincknru, V.^i. 2 K. B. 84.

,., The rights of the parents q« to custody of their infant chihUvii

have been modified by statute in Ontario. R. S. O. 1897. c. 168. con-

tains the provisions now In force, as follows:

1.— (11 The High Court or Surrogate Court, or any Judge nf

>r either Court, may. upon application of the mother of an infant fwlio

may so apply without next friend) make such order as the Court nr

Judge sees fit regarding the custody of the infant, and the right 'if

access thereto of either parent, having regard to the welfare of the

Infant, and to the conduct of the parents, and to the wishes as w-'l!

of the mother as of the father, and may afterwards alter, vary or di-.-

charge the order on the application of either parent, or. after tlie

death of either parent, of any guardian under this Act. and in every

case may make such order respecting the costs of th? mother anil

the linbility of the father fr>r the same or otherwise as to co«t«

as the Court or Judge may think juat.
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,.,, •, n« Court or Judje may al.o make order for the maintenaBcc ,„. gg.

thinks jUBt and rea.oDable. B. S. O. 1S8., c la., i.

Taken from Imp. Act, 49-50 Vict. c. 2,, s. 5.

o »i„ „Mer directing that tlie mother »hall have the cuMody.of

l,„„d against any person. R. S. O. 18«i, C..13,, s. -.

See Imp. Act, 49 4 50 Vict. c. 27, 8. 7.

The Act mentions no age within which the ™?''«
"f,,^'

5'"°

lh,.°™tody of her ohiluren. In case nppl.cat.on is made nnder the

A t, ?^e m'atter is left entirely open f<>yl'^,.'T"^f «° ^"^ "^'^ '^,'

,„ live with him : Re ilMieu. 29 Ont. *46.

H S O 1897, c 168. .lo« not affect the right of a father to de-

ci^attoiVrelWons education of hta children : sec. 23, and see

/(°%v.,»(»«, 40 Ch. D. 200; 36 W. R. S42.

A father has a legal right to control and <!'«" *«
=''"f"°%^^ SS'o^"

bringing up of his children until they attain the age of
f
!•

^!f° the fther.

Zgh the? are wards of Court, and the Court »:^" »«
'""J™

nith him in the exercise of his paternal authority,
"«f'/" '^'"J^

l,j his gro.s moral turpitude he forfeits h.s '-jhts " (2) w""? ^=

\L by his conduct abdicated his paternal authority, or (3) where
°

seeks to remove hU children, bemg wards of Court, out ot the

Mi^^ictlon, without the consent of the Court: fie Agar hllu,. 24 Ch.

U. ;'.17; Re Mathieu, 29 Ont. 540.

Before the jurisdiction of the Court to deprive a father of the

guardianship of his children can be called into action, the Court

Lust be satisfied that he has so conducted himself, or placed h m-

self in such a position as to render it not merely better for the

children, but essential to their safety or welfare in "me very seri-

ous and important respect, that the father's ordinary rights should

l,e interfered with: see Re IV r, N. K. 363; Smart v. Smart. 1892,

A. C. 425; 67 L. T. 510.

TTie amdavits of the mother and others, in answer to a rule for

a hnheaa corpus by a father to remove his child (a boy ot nine years)

from the custody ot the child's maternal grandfather, disclosing

(aits which shewed the applicant to be a person ot intemperate and

vicious life, and in the habit of using gross and disgusting language,

as well as personal violence to his wife,—the Court declined to inter-

fere the present custody of the child being unobjectionable: /» re

UoMMorthv. 2 Q. B. D. 75. So the Court, in the interest of the

children, declined to interfere where it was contended that there had

been a gross breach of maritnl duty on the husband's part, he not

desiring or intending that his wife should live with him, or if she in-

sisted on doing so be declined to meet or speak to her eicept at meals,

.ind when the interests of the children required : Be EUerlon. 25 Ch.

D. 220.
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See also Be ferymoii, S P. R. B5B, where the father being imbecilp

the Court refused to take a child out of the custody of its grand-

mother and her brotber-in-law.

The father, a medical officer in the army, who was under a covenant

to allow bis wife access to his children, was held entitled to titke

his children with him wherever bis duties called him; Hunt v. Uinil.

28 Cb. D. 606.

The custody of children was given to a guardian appointed by tln'

father to be brought up in the faith of the father, it not appearius

to be for the benefit of the children to do otherwise; Re CkUliwin

Intmtt, 25 Ont. 268.

Where a father had secreted two of bis children, aged 8 and 11.

from their mother, to prevent their being brought up in the Roman

Catholic religion, be was on petition of the mother under R. S. (I.

c. 168, directed to disclose the whereabouts of the younger child, aiul

access by the mother was provided for. No order was made as to the

other child, who was nearly 12 ; Re Keith, 7 P. R. 13S.

The best interests of the children were considered on petitions

under the former Act, and will be under the present Act: see Ur

Etha Daiit, 25 Ont. 579; K< Young, 29 Ont. 665; He Mathtru.

supra • and unless what is asked for is for the real benefit of the cbilil

the Court will not interfere; Re J., 189U, 1 Ch. 526; 80 L. T. 311.

In Be Murdoch, 9 P. E. 132, the Court refused under the ciriiim-

stances to remove a child from its mother's custody, hut ajlowed the

father to have access; see also Rt Setcton, 1896, 1 Ch. (40. In /»

Scott 8 P. R. 58, a child was allowed to remain with a stranger, bavins

been originally placed there by the mother, the father being dead, and

the mother having married again and being in poor circumstances
:
see-

also Re Dickson, 12 P, R. 659; Smart v. Smart, 1892, A. C. ii-<:

Re UcOrdth, 1892, 2 Ch. 496; 1893, 1 Ch. 143; lli(( v. 11 .((, 1>U1.

P. 163. 64 L. T. 121.

In Res. V. (Ivngall, 1893, 2 Q. B. 232. though the mother was the

legal guardian of a child, and had not been guilty of any misconduct

to disentitle her to its custody, the Court refused to give her the

custody, being satisfied that that course was essential for the wel-

fare of the child. The grounds generally upon which a parent s

rights may be interfered with were discussed in that case.

In exercising its jurisdiction the conduct of the mother is t.iken iiii'i

consideration by the Court : Re Taglor. 11 Sim. 178
;

fie Onrtktt. :

Collver, 681; Shillelo v. roHcf, 8 W. R. 683: Re Wiiiac;,,, 2 H. k

M. 541; Re .S*<itc. referred to in 11 Sim. 182-195; fie HuHnlOD, li

Jur. ,56.

As to custodv of infants where both parents have been ciiilty of

uilultery: see /it re A. i B.. 1897, 1 Ch. 786. and where the father

alone was guilty : Re Young, 29 Ont. fii'>5.

Where the Court lins made an order respecting llie custody of iin

infant, and directeil it to remoin within the jurisdiction, it is a con-

tempt of Court, punisliftble by nttnciinient. to remove such infant om

of th--' jurisdiction- h'iuarrt v. t'arnrd, 75 L. T. '>64.

The order may be made ex pni-te if the necessity nf the ca.se i-e-

(luires it : Re Taiilor. 11 Sim. 178.
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„.^ „ .. !,». inrLdlrtlon to iunimarlly order the persoual attend- Mo. M.
The Court na. jurwaiclion " ""^

.„m,nsfil to be in a pos tlon to

»r;:^^^ r.rr;u<^7~=-.'°0« wara.-:^. court:

evSnc".roTe'.Sr:<rtco";o »a°.„.ne into the truth o. the re-

•T:tfh!T;J*o'i^.i.'<-.e children: ,« «e HoU,.^. 5 PR- ..ffir

\s lo the support of illegitimate children ; Eee R. S. O. c. 169.

Gn.rdUM.-K. S. O. c. lliS, ^ecs. 14 and 15, are as follow, :- o..,<.l.n..

14_(1. On the death of the father of an infant, f^e
°'«h«, if o,,a...b

T,in, shall he the Bualdian of the infant, either alone, when no
,„„,,,„ ;„

;rdirh;/hee';: appo?„.ea hy the father, or jointly with any guar- ^^,„„..„

,lian appointed by the father, j„,„,ly with

i, to the right of a mother as guardian: see Re A., 1899, 1 Ch. „,her..

-,m] so L. T. 311.

,01 \Miere no guardian lias been appointed by the father, or if the

Td^oreitheT court miyfroiftime to time appoint a guardian or

i:,;l';di:L to aoUointly llth the mother as such Court or Judge

shall see lit. B. S. O. 1887. c. Wi, s. 13.

,5_(1, The mother of an infant may, by deed or will, appoint any M«ihe; n»y

,„.;,'„;, o'r'persons ->^^^-ri^ ^
,'

he' iSa ."Ke": S^i'"
'"

r/irlfra-il^d whVe'';t!i;rns°'ar'rarPo'Sn;e,l by both parents they o»«.

""I'i.'^r'mofher of an infant may. by deed or will, provisionally

l^.^ofX^'nardilns'^iprthfcorrt or'^'ulge shall thin, right.

It. S, O. 1887, c. 1:17, s. 14. ^.

This Aot is in the same terms as Imp. Act, 49 & 50 Vict. '^. -'•

The Court has jurisdiction to remove a Ruardian appointed by the

appointed to act jointly with the father.

\, to the father's power to appoint a testamentary guardian
:
see

U.'s. O. c. S40. s. 2; and as to the powers of guardians so appointed;

see'/l., s«. 2, 3,

RelldoM Edncatlon.—As to the father's right to control the Relitrioui

reiifious education of his children, recognized by the above -ict (sec rfu™Mn

_"'
: ..» ff. \'lir F.nu. 10 Ch. D. 49. where the father was held not"'""""
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Sm. et. to have forfeited his riffbt by promising liia wife on their marriage tiiar

their children should be brought up of her religion : see aUo A'l

Ueaant, 11 Ch. D. 5US ; Uc Dickton. 12 P. B. U59 : Be Scanlan. 40 rii

l>. 2tX>: 59 L. T. 59»: Rf Ckillman, 25 Ont. 268; and Re Nevin. IS'M
2 Ch. 299.

The father's right to have his infant c-hildrcD educated in h)<t i-'-ti-

giouH faith may be lost if he allows them to be educated in anotli>M
faiili for Buch a time that it would, in the opinion of the Court. In-

contrary to the children's interests to alter their religious education.
The welfare of the children is of paramount consideration : Re .\i /•

ton. ISOfl. 1 Ch. 740 ; 73 L. T. 6rT

The fact that thf infant's mo;*i , e.nd sole guardian has uiaTit'il »
person of a religion different fi-'ia that of thp infant, wo.-! <t,ii-

sidered to be no ground for interfering with the guardianship of ilif

mother, when no attempt was made by the step-father to interft-if

with the infant'a religion: Re X., 1809, 1 Ch. 52tj; 80 L. T. all.

In Condon v. VoUum, 57 L. T. 154. a child was allowed to In-

brought up of its mother's religion, as it was maintained by her. jiml

the father was indifferent and made opposition only for the sake <<(

veiing the mother. It was also held that the father's living in mini.
tery was not a relevant fact to the question of his right to control ih.'

religious education of his child.

A Protestant on his marriage with a Roman Catholic agreed tluir

their children should be brought up as Roman Catholics, but a smi
should when old enough be permitted to change his religion. A hoy
was bom, baptized and brought up a Roman Catholic. The father
died intestate, only expressing a wish that his son should go to an
Knglish Protestant School. It was held that having regard to th.-

indication of intention on the father's part, and the present and
future benefit of the son. his mother ought to be appointed his
guardian, and he be brought up as a Roman Catho'ic: Re Clarke, 21
Ch. D. 817: 31 W. R. 37: 47 L. T. »1; and where there was no
father, mother or guardian, pnd therefore no one entitled to th-'

custody, or to say that the child was to be brought up in any parti-
cular religion, and it appearing to the Court to be best for thp in-

terest of the child that nhe should be brought up as a Protestant, it

was so directed, notwithstanding that she had been baptized in tlic

Roman Catholic Church : Re A'ewin, 1891. 2 Ch. 2t>!): 65 L. T. 35. An
ante-nuptiaJ agreement that the child should be brought up an a
Roman Catholic was held not binding on the father, who was a Pri>

testant^ (lb.) ; and see Re Mc<!raih. nupra.

Where a testator, a Protestant, appointed his sister to he guardinn
of his infant daughter, and four years after the sister l)ecamp ii

Roman Catholic, it was held under the circumstances that it was
for the benefit of the infant who had been brought up as a Protestant
that the guardian should be removed : F. v. F., 1902, 1 Ch. 688.

Where infants interested in real estate in England, whose fath*>r
was dead, were living with their mother ou*^ of the juiisdiction. nnil

she was one of their testamentary guardians, an order was made at
the instance of their two other guardians declaring in what faith
they should be educated: Rr Montagu, 28 Gh. D. 82.

13. Generally in all matters not hereinbefore par-

ticularly mentioned, in which there is any con-

flict or variancf hotwoen the Riile« of Equity anH

Cases of

oonltict not
already
mentioned.
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the Rules of Common Law with reference to the«««
same matter, the Rules of Equity shall prevail.

58 V. c. 12, B. 53 (5-12).

Same as Eng. J. A. 1878. 8. 2S (111. In Rt Terry A White, 32

Cli. I). 14, it was denied by Ixird Esber, M.H., that any such differ-

(me between the Uules of Law and Equity existiH. : aud see Pugh v.

//( atli, 7 App. Cas. 237 : Kearaley v. Philipi. 10 Q. H. D. 41 ; Lotce v.

liuun, Hi g. B. V. 455.

Thi9 sub-section relates to matters of sub)<taQtive law, not mere
practice: Vriendly v. Carter, 9 P. K. 41: Datyrmple v. Leslie, 8 Q.

B. r>. 5; La Oranife v. McAndretc, 4 Q. B. D. 210; Harrison v. Rut-

Itmd, ISUil, 1 Q. B. 142. As to matters of practice: see sees. 48 and
1-J8, and Rules 2 and 3.

The following decisions illustrate this sub-section :

—

ExampiM

The old learning on the subject of " conversion " at law is not im-

ported into the Judicature Act: Utiniton v. Block, 11 Ont. 06, 103.

Where the terms of a bill of sale are such as to bind after-acquired

goods in Equity, the title of the claimant must now prevail as against

tli^ (xt^ciitioD creditor, under this sub-section : pvr Lush, J., \V. N,

lS7o. 203 ; per Archibald, J., W. N. 1876, t«. *

The rule of Equity now prevails that letters o£ administration,

when obtained, relate back to the death, and it Is sufficient if a plain-

tiff suing as i. .Jiinistrator qualitiesi before trial : Trice v. RobiiiHon,

16 Ont. 433; Doyle v. Diamond Flint Glass Co., 8 O. L. R. 499;
Dint V. Fauquier, 8 O. L. R. 712.

Where assets have come into possession of the executor and are
afterwards lost to the estate, the rule in all Courts now is, that the
executor cannot be charged without some wilful default : Job v. Job,
6 Ch. li. 562 ; and see Barber v. Mackrell, 12 Ch. D. 534.

Since the Judicature Act there is only one Court, and the rules ot

Equity prevail in it ; therefore a tenant in possession holding under
an agreement for a lease <of which specific performance would be
decreed: Sicain v. Ayrea, 21 Q, B, D. at p. 293) has no longer two
estates, one a legal tenancy, from year to year and the other an
('quitflblo tenancy under the agreement. He holds as if a lease had
i .-pn pranted : Wahh . Lonsdale, 21 Ch. D. 9: Lowther v. ffeaver, 41
t b. D. 2lV±; Re Maughan, 14 Q. B. D. a"^; AUkuften v. Brooking. 20
Ch. D. 559; Pugh v. Hrath. T App. Cas. 237; Crump v. Temple. 7
Tioies. 120: Magee v. Gibiiour, 17 Ont. App. 27: 18 S. C. E. 579:
Imt this doctrine can only be applied in eases in the County Court
ill which the Court is competent to exercise equitable jurisdiction

:

M ,. FoKttr V. Reeves. 1892. 2 Q. B. 255 ; 67 L. T. 537. The landlord
liiis the same right of distress as if a lease had been executed, aud be
ciinnot distrain by virtue of a legal title if he cannot distrjfin under
th.> agreement : Wahh v. Lovsdale. 21 Ch. D. 9 ; and see Lowther v.

Hearer. 41 Ch. P. 248. So in actions to re-enter for breach of cove-
nnnt in a lease the Court will dispose of questions in their equitable
rather than their legal aspect in cases where under the former
prartice the Court of Chancery would liave relieved against a for-
ftitiire: liuckU]/ v. Beigle. 8 Ont. STt.

""Vre the KoHcitor of a lessee fraudulently procured from him a
orandtim of deposit of the lease as security for a loan by the
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Sm. W. tiolfdtor, and upon tb«s iiecurity of the lease and memorandum pro-
cured a loan from an innocent lender, it was held in an action by the
lessee against the latter, for the delivery up of the lease, that this

section did not apply to enable the defendant to say that he wan a
purchaser for valne without notice, and retain the lease ; Jamci v.

Uitet, W. N. 1880. 170.

It has been held In England that where an executor or adminis-
trator, after the commencement of a creditor's action for adminis-
tration and before judgment, has voluntarily paid any creditor in full,

the rule in Equity and not at Law mubt prevail under this sub-

•tection, and he will be held to have made a good payment, and will

be allowed it in his accounts, even though be may have bad notice of

the action before payment: Re Radcliffe. European Hoc. v. Radrliffr.

1 C'h. l>. 733: Vihart v. CoUa, *J4 Q. B. D. 364; Re WelU. 45 Cli. I>.

569: but quare whether in Ont. this was the rule in Equity: aep R.

S. O. c. Via, 8. 34.

The rule of Equity in the administration of partnership assets

was applied in administering a fund in the sheriff's handR, and joint

estate was applied to joint debts, and separate estate to aeparnr.'

debts, to the exclusion of any legal lien acquired by an execution
creditor: see further, as to the application of this rule: Re Ruby. '2i

Ont. App. 509. Equitable rules are, however, only applied where
they would have been applied formerly by a Court of Equity : e.g..

tlie plea of purchase without notice had no effect in a case under thf

concurrent jurisdiction of Equity where a plaintiff was pursiiin;;

a legal title for legal relief: J/aiiHcr« v. iletc, 29 Oh. D. 725, 734.

See also Ryan v. Fish, 4 Ont. 335; Re Hodgson, Beckett v. itnn,'-

dale. 55 L. J. Chy. 241. and Trower on the Prevalence of Equii.v

under the Jud. Act.

S>"SpitT **^' Th^ several niles of law enacted and declared by t!ii=

M Courts Aft shall be in force and receive effect in all Courts whatso-

ever in Ontario, so far as the matters to which such rules

relate shall be respectively cognizable by such Courts. 58 V.

c. 12, s. 54.

Taken from Eng. J. A. 1873, s. 91.

The provision of Rule 1130, that in an action tried by jury thf>

costs shntl follow the event unless the .luilee otherwise orders, wns
considered to be a rule of Law and not one of practice, and there-

fore under the corresponding English section was held to be applicable

to the Passage Cuurt of Liverpool: King v. Hawkgworth, 4 Q. B. P.
371, QufEre. whether notwithstanding this decision it was not tli''

intention of this section to apply in ail Courts the Rules of Law oniy

which are enncted hv sec. .5S: see Building and Loan, do., v. Hcimruil
19 C. L. .1. 256. and Pryor v. Citu Offices, W Q. B. D. 504 ; Poyxn-
V. Minont. 7 Q. B. D. 329. The transfer of this section in the Revi-

sion of the Statutes of ISSS from thp end of the Act to its present

position immediately followinc sec. .»>* seems to give some support i"

the latter view.

Sep also Sitfcrtt v. Diitiarrit, ^ <.'ab, & E. 503: Fclloicif v, Otcneri.

rtr.. 1M!)3, 1 t}. B. I'H: Foster v. Reeve». 1S92. 2 Q. B. 255.
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CONSTITUTIONAL QUESTIONS.

60.—(1) When in any action or other proceeding, the

constitutional validity of any Act of the Parliament of Can-

ada or of the Legislature of Ontario comes into question, the

same shall not be adjudged to be invalid until after notice

thereof has been served on the Minister of Justice and the

Attorney-General of Ontario, or at their oflBces respectively.

(3) The notice in such case shall be entitled in the

cause; shall state what the Act or section of an Act is

which is in question, and the day on which the ease or the said

question is to be argued; and shall give such other particulars

as are nettssarj' to show the constitutional point proposed to

be argiied.

(3) The notice shall be served six days before the day of

the argument unless a Judge authorizes a shorter notice.

(4) Upon every such question the said Minister of Justice

and the said Attorney-General shall be entitled as of right to

be heard, either in person or by counsel, notwithstanding that

the t'rown is not a party to the action or proceeding. 58 V.

c. 12, s. 55.

See notes to sec. 57 (2).

SITTINGS OF COURT AND DISTRIBUTION OF BUSINESS.

Notice to
be given to
Hlnliter of
Juitice uiil
Attorney-
UenenI of
OnUHo
before »ny
Act ia de-
clared In-

valid.

61. The legal year shall not be divided into Terms so far Atoution

n^ relates to the adniinistration of justice; and there shall

j:nt {a) be terms applicable to any fitting or business of the

Hi^h Court (&), or of any Commissioners to whom any
jmisdidion may lie assigned under this Act, or of any
Commissioners of Assize (c) ; but in all (d) eases in which,

under the law existing prior to the 22nd day of August,
1881, the terms into which the legal year was divided were
used as a measure for determining the time at or within
vhich any act was required to be done, the same may con-

tinue to be referred to for the sa le or the like purpose, unless^

tind until provision is otherwise made bv any lawful au-
thnrity. 58 V. c. 12. s. 56.

With th.' exceptions mptitioiuHl below, this claus*? corresponds with
Kin:. .1. A. ISTJi. s. ;;h, tirst part.
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" no lou. tDstead

Sittinn to

Ih.> held.

Vu«tiODS.

(0 1 The Engliili Mctlon lia» the word,

the word " not."

It I The English •ection bM here the words 'or the Court of

Appeal " ; the Court ol Aiipeal in Onwrio had no Terms.

(0) The words " commissioners o( assise " are not In the E.iglibl.

Act.

As to commissions of Assise, etc., see note to sec. 1S8 ol thi» \n.

W The English Act has the additional word "other" here.

The former Common Law Terms were certain Bied period* In llie

vearwhe™ he former Common Low Courts sat i» 6am:; and certain

iulL™ ooifd only be trau,acte.l >«'«»
|',:,V°"^'

« '"^IR^'S
There were (our of these Terms, viz. ; Hilary, Easter, Trlnitj ami

Michaelmas: B. S. O. 1ST7, c. 39, s. 11.

Terms survive as measure, of time for the purpose of maikiiig

time T„. Torm^rly in the time for making a "«^°<° '«»»"';;,;;';

award: Colleye of CkmC. Hospital v. "%''<• ^ ^-^^Jf^^,
V 1/orroic 4 Out. 641) ; Kean v. Eivmrit. 12 P. B. Ha. Ke Harm,,

i'b P H ITarbut now Terns will not be used in such case, provi-

sion having b^n made for the time for moving against au .ward b,

B. S. O. c. 62. s. 45.

A3 —(1) Subject to the Rules of Court, the High Court

of Justice, and the Court of Appeal, and the Judges thereo

respectively, or any such Commissioners as aforeeaid, sliall

haye power to sit and act, at any time and at any place, for

the transaction of any part of the business of such Court*

respectively, or of such Judges or Commissioners, oi tor thi-

discharge oi any duty which by any statute, or otherwise, i*

required to be discharged,

(2) Subject to the preceding provisio the Divisional

Sittings of the High Court sliall be held at the city of To-

ronto, 58 V. c. 12, 8. 57.

The sittings of Divisional Courts are regulated by Rule 116.

•S The Lieutenant-Governor in Council may from time

to time, upon any report or recommendation of the council

of Judges of the Supreme Court hereinafter mentioned, make,

revoke or modify, orders regulating the vacations to be ob-

served bv the High Court of Justice and the Court of Appwl,

and in the offices of the said Courts respectively; and any

Order in Council made pursuant to this section shall, so ions

a« it continues in force, be of the same effect as if it were con-

tained in this Act ; and Rules of Court may be made for carry-

ine the same into effect in the same manner as if such Order

in Council were part of this Act. 58 V. c. 12. s. 58.

As to vacations, see Rule ».">».
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64. CommissionB of assize or any other commissions, •«»H«

.ither general or special, may be issued, by *>>« P^P*' »°- r-oi"^

,horitv%ssigning to tlie person* to be "-erein named he duty ^,» „.

of trvina and determining within any place or district speci- „„„,^^

„llv fixed for that purpose by such commission, any cau8«=. or

matt rs. or any questions or issues of fact or of law, or partly

and partly of law, in any cause or matter, depending in

Laid High Court; or the exercise of any c.vil or criminal

ri^iction capable of being exercised by the said High Court

;

S an commission so issued shall be of the same validity as if

were enacted by the body of this Act; and any Commissioner

or Cc-missioners shall, when engaged in the exercise of any

jurisdiction so assigned to him or them, be deemed to con-

stitute a Court of the said High Court. 58 V. c. 12, s. 69.

Th. rn.ll.h J A 1873, I. 37, gave this authority eipressly to Hii

Xl^lty In Canrd. 1 ha. \^i<l^e,ti«n^ whether th. author!^

,

?' „n,w theB N A. Act to the Oovernor-Oeneral or the

"i utfoantll^emorfthe pre.tnt section provide, for tl« i»uing

. ? ,i^f^™Z auttorltj." A commiMion in It. ordinary form both

Zt^t^S^^CoTZ name, the Judge., while under the B. K
\ Act the creation of Court, belong, to the Province, and the

„,;,,oinUnt oflnperior Court Judge, belong, to the Dominion: «e

/(iina V. Amer, 42 U. C. Q. B. SHI.

The English Motion limited the appointment to " any Jn^ge or

.ludge. of the High Court, or other per«n. u.nally "'^ '"""''
«i.,ns of a..ize." The Dominion Government i. understood to maintain

;!;;." a p"v^cialLegi.lature ha. no authority to limit the cla.. of

|,praons from which Judges are to be selected.

«a.-(l) Every action and proceeding in the High Court Bu.jn» to

md all business arising out of the same, except as hereinafter o'^yo^j^^

provided, shall, so far as is practicable and convenient, be
,

l;oanl. determined, and disposed of, before a single Judge (a).
"""i«-

C) A Judge sitting elsewhere than in a Divisional Court, JJ'X"e

i. to decide ail questions coming properly before him, and isqu»tion..

not to reserve any case, or any point in a case, for the con-

-iilcration of a Divisional Court.

^3) In all such cases any Judge sitting in Court shall be J;;d«^^«;_^

deemed to constitute a Court (i). 58 V. c. 12. s. 60. . coutt.

See Eng. J. A. 1S73, s. 48; J. A. 1875, s. 22; and I. A. 1876, .. 17.

(at This Is the same in effect a. the enactment In the Eng. J. A.

1S7«. s. 17 : and is an eitension of the authority, previously to Ont.

,!. A. 1881. possessed in Ontario by a Judge of the Common Law
Courts ui'-Jer the Administration of Justice Act, 1874 (B. S. O. 187t,

c. rA s. 281).

The provisions of sec. 81 (21 constitute an eiceptlon to this sub-

PCK-tion.
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I.M,«T. In BemcAur v. foicK, K! L. J . (J . B. BUS ; M L. T. S3S, It w«i hrl.l

thKt DotwltbftBDdlDB the flnt c)auw> of tbli wctlon n Judge at -Nmi

/*r»M DlRy lear* any party to move a Plviilooal Court for Ju<linn«^i)t.

and that th« word» " ao far an la practicable and convenient " abovo

abould be Inten"""' '<• autborlie tbat cour«e. Tbln declalon woiill

not aeem to be applicable In Ontario aa the Imp. Act contalna nn

clBUiie Blmllnr to i»ub-"ec. (aj above.

Where " n special cane on the pleadinia " had been referred to a

DlvlBlonal Court In forgetfulncM of the above aectiona, the applini

tion wan turned Into a motion and heard under Ruin 60B. 6ir> oiul

617 ; Till V. I'ill, 15 Ont. 183.

In re ViviaH. Ho*". J., direclwl an iaaue to be heard before a I>i\i-

fiional Court, and II was heard and dispoaed of by C. P. Dlvialonnl

Court. Uth Janur-y. ISIK): but >ee Hood Bam T. CatAMrt, 72 L. T.

184 ; W. N. 18B3. 34.

A hearing in cnmera may he allowed in a proper cfta«: a«e McVor

V. rhompion. 31 Cb. 1). !i5. an application to rettrain a aollcltor from

diacloning communlcationn made to him conhdentlally aa auch soli-

citor; and see 82 L. T. .Tour. 2«7, and observations of Lord FltigeroM

In ilacdougall v. £awl^(. 14 App. Cas. 208-7 : also articlea in 2."i r

L. J. 51)7. and »« L. T. J.iur. 40. 123. Where o auae is heard i«

caifiera It Is a contempt of Court to publish a report of the bearini;

;

Ke llartindale, IBM, 3 Ch. 1113.

(6) The Enjillsb J. A. 1873, s. 30, last part. Is the same. Siv

Cooper v. Central Ont. fiy. Co., 4 Ont. 280.

The civil business of Ulvlslonal Courts is regulated by aeca. 74 anl

75, and Kuleg 117, 770, 777 and 778.71)7. Aa to their criminal juri--

diction aee note to see. 25.

As to the comparative authority of decisions of a single Judu-'

sittins ns the High Court and those of a Divisional Court, s,..

Tancrrd v. Utiagaa Baj), etc.. Co., 23 Q. B. D. 242.

••. .\11 busii ess which may from time to time be so

ordered 1)V Hules of Court shall lie transacted and disposed r f

bv the Divisional Courts of the Hijih Court, which shall for

that purpose exercise all or any part of the jurisdiction of the

said High Court. .')S V. c. 12, s. 61.

See notes to Rule 117, and see. C,7.

«7 (1) Subject to Hules of Court tlie following proceed-

infis and matters shall be heard and determined by a nivi-

fional Court of the Higli Court:—

(a) Proceedinjis directed by any Statute to he taken

before the HiRb Court in wliich the decision ol'

the Court is final;

(b) Cases of linteas corpim in wliii-h the Judge direct*

that the writ be made returnalile l;efore a Tlivi-

sional Court;

Builnna (

IXviaions)
Court* of

the HlKh
Court.

t'ert»in

Iiiatt«r8 to
li« hesnl
iil-fOK

liiviaionkl

Court.
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(e) Motions to quash sumniarj- conviction* or orden, •"•*
including conviction* and orders made or pur-

porting to be made under tlic autlioritv of Im-

perial or Dominion legislation;

(d) Applications for a new trial in the High Court

when the action has been tried with a jury;

(f) Stilted casw under The Ontario Summary Cim- h>^»m.

ricliong Act and amendments thereto, and under

Section 900 of the Criminal Code. Ii92;

(f) Other cases where oil parties agret^ to the same

being heard by a Divisional Court.

(2) Nothing in this section contained shall take away

cir limit the power of a single Judge to hear and determine

any proceeding or matter which he has heretofore had power

tc hear and determine or shall require any interlocutory pro-

ceeding heretofore taken before a single Judge to be taken

before a Divisional Court. 4 Ed. vii. c. 11. ^. 2.

The Heir and Devisee biisloe** wn» transferred to UlvlBional Courts

li.v va Vict. c. 11, f. 83.

Rule 117 as amended by Rule 1239, also contains ttie provtsiona of

the above sub-section {\ ), except (rf) and (e), and clause (e) la em-

bodied In Rale 782.

A special case statwl by arbitrators pursuant to R. S. O. 1897, c.

lU. s. 41, must be argued before a Divisional Court under clause

(at and Kule 117. A alngle Judge in Court has not Jurisaiction : Re
tkddei i Vochrnne, 2 O. U R. 149.

The order on motion in the nature of an application for a man-
damus under B. S. O. 1897, c. 88. s. 6. is not anal ; and. therefore,

such a motion should be to a single Judge In Court: ftfx v. Mechan.

3 O. L. H. 3B1.

A Divisional Court will not hear an appeal from an award under

the llailvay Act: Be ilontrral i OltaKn KaUaaii <E Ooilvie, 18 P.

R. 120; and see Be Potter <t Cenlml Canada BaUtcay, 10 P. R. 18.

b'em&fe, where parties agreo. under clause id), to the Divisional

Court hearing n case, the order made on such hearing is not a consent

order so as to necessitate leave to appeal therefrom : Payne v.

Caughell, 24 Ont. App. 556.

«H. The fKing'sl Bench. Chancery, Common Pleas and ^^'chan
the Exchequer Divisions of the High Court shall not sit or«jy.^,^
give judgments as such Divisions; and there shall not benndKx-

Divisional Courts of any of the said Divisions; but the Divl- i'lirtSOTs

without reference to the said Divisions. 58 V. c. 12, s. G3;

c. 13. s. 10: 5!> V. c. 18, Sched. (5); 3 Ed. ni. c. 8. s. G.
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•I

4

Slttlnti* o'

DIvUloniil

Court*.

__« Th- thpw lllvl.1,11,. of lb. null Court do not n«««irllj corrr.

**"•"•
.pl.r wUh th- l.lvl.lon.l Comu r.f««d to : thU ««1« .dJ - ..

wiMr- in 111- A.l ami llul.. ; »"• nut thw »otlon.. Th- (M.!....

conn. «« . ..Linio. „r..»l«..on »"'" ''»„J;"'^^"'' ^^^ ,^T, :'

wim .I«Hl»l fniullon.; «.». v. tfrnner 18 Ont. 2M. »« «" ""1

nn. «..l«n"l l.> Dlvt.lonnl Court.: •" ««'•« "7. '"'• "^ "»" '"

nlwi ««•». il* nnJ "5.

A« 1" III- .•.m.tltiillon o( Ulvl.lonnl Court, for crlmlnnl milliM ,

.1-.' uot-« to »*c. 29.

In «. tW (21. .njiio. it mn.v !» ncitio«l that ih- lihr».volo|,v i I i-

IMvLionnl Silling" of tbe lli«h Court."

«W. The Juilges of the High Court or n niujority .f

them, miiv from time to time, pass such RuU-« to regulm-

the sittings of the Divisional Court as may be found nect-

sarv for the <liie despatcli of bininess; provided nhvny. tluii

there shall lie at least ii monthly sitting of such Court except

during vacation. tiO V. c. 15, Sched. A (65).

Tbe ilttlng. are at prenent ordinarily regulated by ««'« H'l; '";'

further .itting. are wmetlme. provided (or, dorinj tbe month- p.

which circuit silting, are not being hold.

««!• In arranging the sittings of Assize ami for the trial

of causes as well in the County of York as the other counties.

the President of one of the Divisions and two other Judges

shall he s. hvted, to none of whom shall any of the said sitting-

be assigned, and it shall be the duty of the said President and

Judges to hold the sittings of the Divisional Court during

the time that they are left free from the sittings of AssiT...

and for the trial of causes as aforesaid. 3 Ed. vii. c. 8, s. T.

Iniler thi. section the .Itting. of the Divl.ional tourt are no

longer confined to two weeks In ench month, n. provided by Bii''' H''

(1 1
, hut are made continuous throughout each month.

A. to whether a puisne Judge can sit in place of a President ..f ;i

Division; see in^ro, sub-sees. (51, (6 1.

TO— (1) Every Divisionnl Court of the High Court shall

"be composed of three .Judges, r,H V. o. 13. s. 66 (1); c. 13.

5. 15, part, 59 V. c. IS, s. 10; as amended by 3 Ed. vni. c. ^.

s. 8 (1).

.^» to how far the derisions of one Divisional Court are bindins on

another, see sec. 81 and note..

(3) Xo .luilge shiill ?it as ;; Tndge on the hearing of an

appeal from anv judgment or > i r made by himself; but sub-

ject to this provision every .Judge of the High Court shall be

oualiflcd and empowered 'to sit in any of such Divisiouiil

Courts. 38 V. c. 12, s. 66 (2); c. 13, s. 15, part.

Cvrtkiii

Ju<ltc» ixit

toht
aaKiLTtiF't tn

[Xviatonal

Court*, h'

i(.mi>o«<l.

No Jufliit

to htar
ii|>p«a] from
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, („|1 f....rt o '""•
•'"''!'i^„7'

J,"",^„fj;i In .noth.r Court, on

• rr°JZ^rZll° ITImVo b. lnv.11,1. .n.l th-r.(or» tl„r, w..

1, M-, and lU C. L. J. ««.

(3) The Judge, of the High Court, or « n.ajori^ of them, W;;"

„,lv'„rr„n,<. in v,h„t order the Judge, of the H>gh Court.,,,.,,..

.Im'll hol,l the said sittings. •'>« V e. 12, 8. M, (3), c. 13, ,.

16 (3).

,4) If no arrangement is made, or subject to any amnge-

:nL< .0 made, the presiding Judge shall,
'''j"f"

P"'*;',"!;
e,

k; a President of one of the Divisions of the High Lo« ,

58 V. c. 12, 8. 66 (4); c. 13, s. 16 (4); as amen,leil by 3 hd.

ui. >'.!*, s. 8(2).

,.-,) In the absence of a l're*i,lent of a Division the senior

Judge present shall preside. AS \ . c. 12, s. bb (o).

(il) Nothing in this Act is to be construed as preventing

„„' Judge from sitting in a Divisional Court .n the al>som;c

,>f the Judge whose turn it may be to sit; and nothing in this

\,.t is to be construed us making irregular any sitting or any

procecling thereat by reason of the Court
ff^^"\'°''-

'tituted as hereinbefore mentioncl, provided that the sitting

is held by the proper number of Judges, not mcludmg the

Judge from whose judgment or order an appeal is hear,!.

i;) Where a Judge has heard a case in a |iivi,ionnl lourt

nnd is not present at the time of the judgment being delivered,

his written judgment may be read by one of tlie other .ludges

,if such Divisional Court, and sliall liave the same etiect as if

lie were present. 58 V. c. l'^, s. lib ((1-7); c. 13, s. H, (U, .).

71- All sucli arrangements as may be necessary or proper a^w-^

for the holding of any of the Courts, or the transaction
f"'^^;;<^

business, or assignment from time to time ot Judges to hold

-iicli Courts, nr to transact sii.li business, shall bo made by

the JiKlgcs of tlic High Court or a majority of tliem. 58 \ .

c i-2, s. 67.
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APPEALS.

Juri«llction

of Oourt of

App«ftl.

B«fore 1

Sept., 1004.

After 1

Sept., 1904.

Appesle
from ordart
mule in

JuriidictlOD

not Judloial

but consult
fttive.

A right of appeal mu«t !)< given by eipresB enactment. It dn«

nofeite in the nature of thinga: Sa.dback v. N. Sto/fot**»-e R,,..

3 Q. B. V. 4.

The High Court has no jurisdiction to review its own Judgments

or orders in an action brought tor that purpose, on A'J^jJ ?

error apparent on their face. The remedy 1> now by appeal
:
Bnghl

V. .Sp/lor, 1904, 1 K. B. 8.

Hv 4 Ed vil.. e. 11, the jurisdtation ol the Court of Appeal hiis

been changed. Before that Act, general appellate jurisdiction w.s-

g^en to the Court under Jud. Act, s. »>. from judgment, or order, of

the High Court, whether pronounced by a Divisional Court, or by a

single Judge sitting in Court, but restrictions on appea^ were im-

iS by otter provisions in the Act and in the Jfule,. Now by tl,.

Z7e Action 6(1 (1), the general appellate J"'»d'"=«™ »' *%Cour

is confined to appeal, from Uivislonai Courts and by s«*.on 76n. t

s ^powered to entertain appeals from jndgmenti^ ""^T .1' f'^
slons of a single .Judge in Court, in certain cases only, and only upon

consent or upon leave being" granted.

An appeal will not lie from a judgment which is not impeache.1

merely or the determinntion of an abstract point of law upon which

an JUon is expressed by the Court below, but which is not neces-

sary for the decision of the question between the parties: Her \.

Looic, 190*. A. C. 412.

0»»T« whether on appeal lies from an order where it expresses the

opinrn if the Court. SSt being a judicial decision, but merely c^-

suitntive- Rp ArMtro/iofi. Knight d Taiernacle, B. S., 41 W. R, 3.i.

67 L T 403: or from a decWon of the High Coort on a question

subm'ittM to it under a special enactment «"""»."«
'''li,'"™"*

"

taken : Ex p. County Co«t«jil of Kent, etc., 39 W. B. 465.

In giving on opinion on a special case, the jurisdiction exercised l.y

a Court is judicial, not consultative, m that Itt dwis^n is a judi;

ment or order": 0.cr,ecr, of WaUoH v. L. <f N. W. B,. Co., 4 Ap,..

Cas. 30.

In Hormo, v. P«rl-. 29 W. R. 7fi0: 17 C. U J. 389, " wa« h*|

that an appeal wonid lie to the Court of Appeal from a DiTlsionn

i'ourt on aquestlon as to whether a petition against a munK.p.

election was properly instituted, as being an order of the High Court

of Justice, though the Act. under which the petitiofi was pre^nted

provided that a decision upon the hearing of the P«<«^° *»»'«, ""

be appealable. See also Corvontwn of Peterhoro' v. WMtorpe. 1.

Q. B. D. 1. See further the notes to sec. 76.

BnmmaTT of Enactmenla «• to App««la.—Formerly, subject

rSHfi to certain restrictions, an appeal was given to the Court ot ApP^a

t.n- from every judgment, order or decision of '"-H-gh Court, whether of

a Divisional Court or of a Judge in Court: Jud. Act ss 50 and 76.

^nd an appeal from » Jndee in Court also lay to a Divisional Court:

Jud. Act. ». 75.

Those ennrtments have been repealed by 4 Ed. vii.. c. 11. s. 2. and

new provisions on the subject have been made as follows

:

(ol liivisional Courts have practically the same appellate

jurisdiction as formerly : s. 74.



1

APPEALS TO DIVISIONAL COURTS. Itl

(6) me geMnll .ppfHate JurLdlction of the Court of App»«l •«. T«.

*"
i' uTWet of judgment., order, or deotolon. of Divi-

sional Court, only: ». 60 (1).

Appeal, from . DivUlon.l Court to the Court of Appeal are

regulated by MC. 50. 76 and 41.

,r\ An appeal from a .ingle Judge in Court lies In all case.

Apwal by leave of that Court or a Judge thereof, and

to^ where an appeal would lie from the dec>..on o

the Court of Appeal to the Supreme Court of Canada.

.. 7aa.

In other word., the judgment, order or decision ni, t be

the anal judgment In the action or matter, withm the

meaning of the Acts relating to the Supreme Court, and

must also involve a certain amount, or question, of a

certain nature, as speclHed in the Supreme Court Acts.

This has the effect of eicluding appeals direct r to the

Court of Appeal from all decisions of a single Judge.

which are interlocutory only. (e.!l.. a motion for an In-

...im injunction), and also from all final jmlgments and

o.-ders not falling within the cases specified in HH,\

Vict. c. 34. s. 1 (d).

inder the new provision, an appeal to a pivisional Cou"jioes

no of"t.elf preclude a further appeal to the Court of Appea by the

L„.V.r.T as was nreviouslv the case. Whether an appeal lies from

"SrviS CouTwTirrpe^d. ,1) on
J^^^^^^l^Tti^ ^'^l

was uminimous: sec. 7« (!).<:"'«» (»'
• ",.PL°,i,*^

of the QUMtion. involved: sec. 7a (1). clauses (») to (»>.

Appeal, from > SIhbK Jnd«..-The appellate forum in the

case of the different Itinda of Judgments and orders which may be pro-

uounced by a single Judge of the High Court, would seem to be as

follow. ;

—

(i.) From the decision of a Judge in Chambers—

To a Dlvialonal Court : Rule 767.

(11.) from the decision of a single Judge in Court not at the

trial—and

(Hi ) From the deciaion of the Judge at the trial where the

appeal does not involve a new trial only (though a

motion for a new trial may be asked as an alterna-

tive)

—

(o) To a Divisional Court; sec. 74 (1), or

(b) To the Court of Appeal by its leave, or by consent,

it an appeal would lie in the rase frciui the

Court of Appeal to the Supreme Court of Can-

ada ; sec. 78fl.

(Iv.) Motions for a new trial in cases tried with a jury—

(0) To Divisional Court: sec. 67 (1) (d).

(1) To the Court of Appeal by consent or leave in cases

within sec. 76a.

Appeal, from » DlTl.loli«l Court— (11 An appeal to the

Court of Appeal lies from the order of a Divisional Court in any of

i:
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,te .n.^. enmnerated in .«•. T« (11. «vh«h.r .he order of the nivi-

alonal Court w«« made

—

(a) On «n appeal from a Judge in Chambers;

W on an appeal from . .ludge in Court, whether at the tr.al

or otherwise;

(c) on a motion for a new trial in a jury case, or

(d) On an appeal from a Surrogate Court oraSurros»te

court .Judge in the two cases mentioned in sec 77.

,.. An appeal lies .0 .he
»„»;"i, VS^?i.ermen."io:S"n";.

^.ilrt'^ovllSl: .rr/c"! t 'X;e'.'r .„.„ appeal .a, prior

to 4 Ed. vil., c. 11: sec. 50 (3).

„ -^ A-...1. ntB No appeal lies to the Court of

Connty Court. APP">»; **"':
;.„ °, °,5„„„ on an appeal trnm

Appeal from the order of » »»g ^^^^^St. nor from an ord..

L'-rr ."^Surrog'a^'co";,'^ 7.^. «ceP. In certain cases .peciaH.

mentioned in »'C. 77: see sees. 75 and •..

930.

As to an appeal from an order granting or refnalng leave m

appeal : see notes to sec. 72.

14 _i..j.,. —Formerly it was .l.mbttul whether no appeal Inv

Intcrpliader Interpleader.—t ormeriy " ""
.^^ ,ri„i „f an int»r-

1«™. to the Cour* of .\ppesl from the decision up-u the tna^

V. Trm/JTOm''. f^C. It P. R- 2il.

x^ aSsr^Tj:Sg7r?h^rrj^rUeJ2i^sSir
Ca^fp;:;5e?vi:^or;h^tf:rz^e;"^oS";i.

from <iiB-

crelionary
onitrH.
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« ..to. B.U-.7 A.t.-i:nder » Ed. vii. o. 58. s. 188 (D.),««. "
""•^^h^alTdlJfr party from an award of compenaation ei- ^.„^„ ,,„i,.

::.,,^!;nU':>?.^r";oJco„r.o,A..pea,^^^

T n. .t B. lit- Co., » Ont. App. »».

« ^ n..«**M«n« Thp rule is not uoivei sal Appeals by

a««*al llT m P»rty In OontempX.— loe ruie lo "«.. " persona in

that a l>art> '" """'°'''
,,„, ,„ defeod himself: Smali v. ^mcr,-

:'rMo.:fL;^r^.s.To !-• « ««• -" "-^ ^'°'«'* """

the action in the ordinary way.

The co„-en.p. is oniy . 5|^
» ^^-^-^Hl'^iyT.' -irr; app^i

The express provisions of se.. 47 of the Eng. /ui^V" °f 18.3 cn^in^l-

met on Tppenr. ti have iieon raised, (see the remark, m Ellu ^.

mction appear " „ , jg, . bat an order adjudRinB a party f

"m^c"„nt"e'n,?t for^no^-otying an order of the Court i» an order i„

a'cvil pr™erfing. and an appeal from it lies m Engtand B.J^ v.

«„r»»rdo, 23 Q. B. D. 305: Be Frc.(o», 11 Q. ^l^'^yj„lj;"^n
i,„ l" O B D 44: Be Bardicick. 12 Q. B. D. 14». Ke jo»n»ui,, -••

B D es- Be TFro"! 36 Ch. D. 138: and probably in Ontar.o an

aVal will lie to a Divisional ^ourt, or to the Conrt of -Appenl. as

Z™se m," be, as in the ease of any other judgment or order m a

civil proceeding.

is to appealing from a refusal to commit for contempt, see ./..r-

, f.il,H«-l,.„ "(I Ch V 4113: .Uhicorth v. Oufrom, o Ch. D.

ISS'i. 177; see also notes to Bute 800, and to sec. I-.

72 Vo order made by the High Court or any .Judge SeZot

thereof, bv the consent of parties, or as to costs only which ™blj,^ »

Iv law are left to the discretion of the Court, sha.l be subject

to ,inv appeal, except by leave of the Court or .Tudge iiinkinf:

-.nch order. .18 V. c. 12, s. 68.

Idpiitionl with Eng. .T. A. 1873, s. 40.

No e,reption is made of cases involving a nuestiou of law or prin-

oiiile. nor is any reference made to the discretion of the .Tudge being

exercised: nrr Lindley. M.R.. in AdliKgton v. Conmaham 1898. - «.

II. 4!12; but see .UcCo«sla»< v. 0«e6eo Fir- l«,ur(<«c- Company -r.

dnt -mrBcw V. Bnr. 1S!1». 2 Ch. 4(57: SI L. T. 284: and c„-,l
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HiTDfce Co-operativ, Hoc. v. Gen. 8team Xal'iialKi, Co., 1903. J K

B. 756; see also notes to Hulc 113t).

Where a Divisional Court by consent of parties under ». 07 (fi.

lieam a esse, such judgment does not make the order pronounced on

the application a consent order within this section : fal/ne v. Caughill.

24 Out. App. 55tl.

A ladgment in nhich some of the terms have been inserted .ii ilie

•ujiestion of a paty struggling (or the bMit possible terms, in j

decision adverse to him. cannot be regarded as a conseiit judgmi iit

;

Hicemey v. Bxleney. 16 Ont. 92; so also the mere Initialing ot Up

minutes ot an order, does not make the order a consent ord.r: it

merely amounts to an admission that the minutes correctly eiiil»uh

the order pronounced : ilcilatter v. Radford. 1« P. B, 20; an<l wlio,..

a partv accepts an alternative ordir offemi by the Court, his nm'i't-

anc« does not mate the order a consent order: Aldam v. Br>jir», sii

L. T. Jour. 116 ; »4 Sol. Jour. 523.

Where a party is oftr-M an option as to the judgment to be pn.-

nounced, his acceptance ot one ot the alternatives offered doe, n.t

make the judgment a consent judgment within this section: .s««

ti7e V. EHioff. 31 S. C. R. «1.

There can be no appeal from an order appearing on its face t.. li-

made by consent unless by leave ot the Court or Judge makmi: it.

even though the appeal is on the ground that no such consent "»«

given ; Re Juttin, 18 P. B. 125.

A consent order made by the Master in Chambers or officer haviii!

the like jurisdiction would seem to be within this section: see He

Solicitor, IS C. L. T. 224, 261.

Where an undertaking equivalent to an injunction asked by plain-

tiff was given, and the case was tried on the question of costs oiilv.

it was held that there was no appeal, both because the judgment was

as to costs within this section, and, except so far as the costs wer.'

concerned, the judgment was by consent: Hodido v. Fordham. w
Times. 139.

An interpleader matter tried summarily by consent by a Judge in

Chambers under R. ii. O. 1877, c. 54. s. 5. was formerly within this

section: Edd v. Winaor, W. N. 1878. 88; Turner v. Bridgelt. 9 C! R

D. 55: /.von T, Jforrw, 19 Q. B. D. 139; but now Rule 1110. whidi

has superseded the above ner ". provides for an appeal.

Not only is there no apiieal from a consent judgment, but there is

no jurisdiction in the Judge who pronounced it to re-open the matnr

and re-hear It on the ground of mistake, and it can only be set asjilf

by bringing a fresh action: .-linticorth v. Wilding, 1896, 1 Ch. _6.;>;

74 L. T. 193; and see Witding v, Sanderson. 1897. 2 Ch. .%:U
:

tt 1.

T. 57. See also notes to Rule 640.

a Appeal! as to Coita.—Where n iletendont is ordered to pay msK

of an action, but no further relief is given, an appeal from the jiids-

ment is not nn appeal n.« to costs within the section: Fleming v.

Toronto, 19 Ont. .\pp. 318.

Where pending an appeal from an order refusing to quash a

by-law, the by-law was repealed, the Supreme Court refused to enter-

tain the appeal as it involved costs only: Mnir v. Huntington. 10 S.

C. H. 363.
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,imply ordeml the "'"*""
{"^S?. "the dlwretion oJ the Court,

„„,.r ..» not oj« a-
"iHe'tlon aid tiat an ai.peal lay: IVid ^.

II, l>. «U. See alio JfUler
'-f toT t 510 On the other hand.

m L. T. '--n-. £«"» '\^°'r'™u for contempt made an ..rder,

where a Judge, t»mg »'"«', '""Ti'^d'^jto deliver a deed with-

vithin hi. po»er but of adifferent Wnd^J^i. ^to ^^. ^

4'll Ke \t'r»i/, 36 Ch. U. 1«.
Tram««

Where a «t.,e».n. ia »t
'f

'^
'„^\^,rrri';i.,'';here"b'eT,;/n:

,„,.,„ ta. "rti-i'°„^"tSo're w"e e co°t/'ere given against

STw":. Mrrat.'Snderwr.ection, no appeai lay. D.U.„. v.

nompton. 23 Ch. D. 278.

so .n order directing an -S'ore5^h%'i°gatr^rrerar"tS
,Ktion. on the ground •''",

'^^''»''/""°i"
'

,i,|e<, „ cort- unless the

SisSS h/S:JiXt"L5 ^h|i!|l«e .aa ..conduct

is the subject of appeal: Be P.jk. 5' L- T. 858.

.-rE-h^-^rf^^rcSri; r^So^'trrini^.

the estnte ; Re haac, 1«)7. 1 Ch. ail.

,::- ^.i:'r^^-'T^''fir:xB!IiB-

i„ .-liiiviies and expenses: Bcic v. Beic, tntru.

":„' rTe'gTtM;. miUduc, and allowing- «
-«f,»f- X co™

„, ,!„ .state (because misconduct .f prove,! ^ould bring the ro^

uiThi.i tile discretion of the Judge i : rhnrlit v. ./.,n.« .M < n. i
. . .

;,, X, '"se it was held that ..ven thoush the Ju.l.e ,!„,- not e.ercse
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tto 71. his discretion, there would be no appeal, but Bew v. Brir. lS;)!i, j

Ch. -M' : 81 L. T. 2W. overrulea Charie* v. Johm In this re»i).M't.

and decides that if a Judge ha.i not exercised bis discretion but lias

applied 8ome i -le which excluded hia dlicretlon. an appeal lies with-

out leave; and see The City of ilaneh9tter, 1880. 5 P. D. 221 ; 42 I,.

T. 521.

An order directing an official receiver In bankruptcy to pay com-

wan held to be apiwalable without leave; but an order refusinii him

costs was considered to be discretionary, and therefore not appoal

able without leave: Re Baj/ner Park Oolf Ctub. 1899, 1 Q. B. IHtl

:

and see Re Silver Vallep Mine$, 1882, 21 Ch. D. 381.

Where eosti are improperly ordered to be paid out of an estate.

such order is appealable without leave: Crateford v. Bradtey, 18 P.

H. 233: Bew t. Bete, tupra.

Coitsor- 't'he Court has a discretion to order coats to be paid personnlly \,y n

dMvi to I* (solicitor where there has been misconduct or negligence, but an apii-'nl

P^.**.''-^ lies on the question whether there has. in fact, been misconduct or

J^Sly. negligence: Re Bradford, 13 U- «• t»- 635. overruling 11 Q. B, 1.

373 ; and see Charlet v. Jonea, supra.

ExMupie* The following are instances of costs in the discretion of the Conn
ofcMUiii »nd therefore within this section:

—

diKretion
ofCourt. Costs of an interpleader issue disposed of in Chambers: Uartnvint

V. Foaier, 8 Q. B. D. 82; costs given over to a defendant against a

third party : Hornby v. CardweU, 8 Q, B. D. 329 : costa refused to a

third party: Tomlinton v. yortkem Ry.. 11 P. R. 526; costs given or

refused to a pininciff on confessing a defence under Rule 295; Perkinit

V, Bercnford, 47 L. T. 515: and costs of inspection of property under

Rui€ loye : mtchett V. Darley, 10 Q- B. D. 457 ; and costs on dis-

missal of an action for want of prosecution : Snelling v. Pulling. 2t>

Ch. D. 85. See also notes to Rule 113U.

In a suit to settle the priorities between incumbrancers. B.. one of

the defendants, was ordered to pay the costs of the plaintiff and his

co-defendant. B. appealed, and the decision being affirmed on thp

merits the Court refused to vary the order as to costs, as that would

be practically allowing an appeal for costs : Harpham v. Shackluck.

19 Ch. D. 2i5: Harris v. Aaron, 4 Ch. D. 749.

Notwithstanding this section, an appeal from a decision as to costs

will lie. without leave, if the Judge has not exercised his discretion,

or has decided on grounds which were not open to him : Civil Serriuc

Co-operative 8oe. r. Qen. Steoif yavipation Co,, 1903. 2 K. B. "5fi;

or if he has proceeded on an erroneous principle, and so has not

exercised his discretion: see per Lindley. L.J., in Young v. Thomni*.

1892. 2 Ch. at p. 137; McCauiland v. Quebec F. !n». Co.. 25 Out.

330.

Cues where The following are instances in which appeals involving qnections of

&pp«ftlsaa principle on the subject of costs have been permitted:
lo L'oita

permitted. Where the question was the right of a claimant in interpleader

proceedings to recover from the execution creditor the charges of tlie

sheriff as costs : Ooodmnn v. Blakr. 19 Q. B. D. 77 : whfre costs werp

directed to be Hrst paid out of a fund, and then various incum-

brancers in order of priority, and the fund, after payment of costs,

was not sufficient to pay the first incumbrancer, who appealed: .fohn-

atone V. Coar, 19 Cb. D. 17 ; where an order imposed, as a condition

of a new trial, the payment within a certain time of the costs of the
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l,y-t trial: Metropolitan vlfylum Dittrict v. Htll. B App. Cas. ri82:i«.n.

nhMP at the trial of an action for the Infringement of a copyright of

u novel it appeared that the defendant before trial dlacontinuwi the

use of the title of the novel objected to. and therefore the only order

made waa that defendant pay the coats of the action : Diek» v. Yatca,

IS Ch. D. 7« ; and where a defendant who had diadaimed waa order-

eil to pay costB: W'annley v. Smalticood, 11 Ont. App. 439.

Where leave to appeal is given on questtona of costs in the dlacre-

tioii of the Court, the Appellate Court ought to have the same re-

jjaH to the dlacretion of the Judtre as in other cases In which his

discretion is subject to review, and It ought not to Interfere unless

there has been a manifest disregard of principle or misapprehension

nf futts: per BagpHlay, L.J., in Re Oilbert. Gilbert v. Huddleutoiu.

"S Ch. D. 54»: Young v. Thomaa, 1892, 2 Ch. 134; Huxiey v. W. L.

i:xtetuion, etc., 17 Q. B. D. 87B ; Ruaiell v. Rutaell, 1892, P. 152.

As to the principle upon which the Appellate Court proceeds In

l-lieals on matters of discretion, see notPB lupra, p. 122.

An appeal lias from the decision of a Judge as to the scale on *^^^" c"*"-

which costs should be taxed, but the Court will not Interfere unless

tie has proceeded upon a wrong principle, or made a manifest slip

:

Re Terrell, 22 Ch. D. 473. See also as to charges the allowance of

which is in the discretion of the taxing officer : MeOanttou v. Clark. 9
I*. K. 555.

LeaTe t« AppamL—Leave to appeal will not be granted unless Leave to

th? appellant makes out a prima fade case for attacking all tbe*PP^Jjj|

urounds on which the judgment or order sought to be appealed

from is baaed; wbere\'er any one ground is sufficient to support the

order or ju<^ment leave will be refused : Appleby v. Turner, 19 P. R,

175: Ray v. Port Arthur, 7 O. L. R. 737.

Where the decision is final and conciuaive, no at)peal can be had
from it. even by leave : Van Laun v. Bariny. 1903, 2 K. B. 277 : 89

L. T. 120.

Laches in making the application may be a ground for refusing it

:

Ray V. Port Arthur, tupra.

Leave to appeal on a question of costs should be asked for when Leave to

Leave may be refused where the amount in\*olved is small and the

case involves matters of Infrequent occurroice: Ford v. Ma9on, 15 P.

It. S98. Leave to appeal will not be given after the time for appeal-

ing has elapsed merely on the ground of the law having been subse-

quently altered bv statute, even though it be retroactive : E.yre v.

Wynn-MacKemie'. 1896, 1 Ch. 135: 73 L. T. 571.

No appeal lies from an order granting or refusing Ipave to appeal : N« tpi^al

Lane v. Esdaile. IWH. A. C. 210; Re Sarnia OH Co.. IT, P. R. 348 ; I/""'
?™"

Kayv. Brings, 22 Q. B. D. 343 : Exp. Stevengon. 1892. 1 Q. B. e09;ieave*to

Re Central Bank, 17 P. R, 395 ; Farquharaon v. Imperial OH Co., a.\>pea.\. etc.

ir. ('. L. J. 230; 30 S. C. R. 188; but see in the case of a refusal of

leave: Moore v. Peachey, 8 Times, 4U6.

AppUeatton for Leave to Appeal liy Person not a Party.

—

Spo note to sec 68, $upra.
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7S. There ?hull be no appeal to a Divisional Court from

any interlocutor}- order, whether made in Court or Chambers,

in case prior to The Ontario Judicature Act, 1881, there

would have bt-en no relief from a like order by an application

to a Superior Court; and there shall be no appeal to the Court

ol" Api>e)i! from any interlocutory order in case prior to The

Ontario J iKlicature Act, ISSl, there would have been no relief

from a like order by an appeal to the Court of Appeal (a).

Any dnubt whit-h may arise as to what orders or judgments

lire interlocutor)', shall be determined by the Court of Appeal.

58 V. c. 12, s. fi9.

(ill Wbat follows if( taken from the Eng. Jud, Act, IbTS. i. 12.

Tbe former part of the section is not in the Enfllib Act. For tb-

csKB in which, before tbe Unt. Jud. Act. there wu an appeal to the

Couri of Appeal: see K. S. O. 1S77, c. IS. and Whiting v. Bovcy,

V2 Ol-.. App. 11».

Prior to the Judicature Act, 3881, appeals from orders made by a

Judge in Court or in Chambers lay to the full Court: Me Chy. Ord-

;;i;;^; it. S. O. 1S77. c. 3«, s. 2ti; and 37 Vict. c. 7. m. 17, 19, 30.

An order or judgment is fflid to be interlocutory unless the decieion,

whichever way it might be given, would finally dispose of the action

:

<',.'/., a decision dit>mis»>ins an action on a point of law raiaed on the

pieadiDKin was held to be interlocutory, because if the dadiioD bad
been tbe other way it would not have disposed of the action: Salaman
V. Waritvr. 1»91. 1 Q. H. 7114 ; but see Boeaon \. Altrincham, 1903, 1

K. H. .'47. In the earlier case of Troitell v. tihvjitou, 8 Ch. D. ;nH.

an onler nverrulinp a d»'murrer was held not to be interlocutory.

Set* (lenerally as to the distinction between final and interlocotorv

orders. White v. Witt. 5 Ch. I>. W». 591 ; Pheyn^v v. Pli«y§«y, 12 Ch
I>. 3(i."». :{i'7: Whiting v. Eovey, 12 Ont. App. 119; Hatetcy v. Mer-
chants iirspatch Co.. ih. MU. and notes to «ec. 68 (9) -, 76.

Tlie following have Iweu held to be interlocutory orders ; An order

that a ease be tried by jury: .Steindell v. Birmingham, 3 Ch. D. 127:
a rule absolute for a new trial : Highton v. Treherne, 48 L. J. Es.
I(i7: an order discharging a rule for a new trial; Wilkn t. Judgf. W.
N. IJSN), JtS: a refusal to remit an award to an arbitrator: Rf
Dclagoa Bay Ry.. ttc. 37 \V. H, .178: an order on the trial of an
interpleader issue: lIcAndreic v. Marker, 7 Ch. D. 701; MoXair v.

Auiiitinkair. ISftl, 2 Q. B. WH {but see Whiting v. Hovey. 9Upra\ :

an order for final jndKinent under Rult- *V*'.i: Stamlnrd Dinoount Co. v.

La Orange, 3 C. P. I>, tVi : an order setting aside a demurrer n^
frivolous: Kandirk v, \l¥'rrv<i,ii. 2 S. C. R. 14: an order providini;
for defendant's costs, the action not being further proceeded with

:

Re tdcis, 31 Ch. I>. f>23: the judgment of a Div. Court affirming the
judgment of a Cdimty Court in nn interpleader issue: Uugfirit \.

Litth; IS g. B. I). 32. reversing 17 Q. B. I>. 2*H : an order after
final judgment in regard to n spt-ofF of costs, payable under the jud;--
nienv: filakctj v. Latham. 43 Ch. 1». 23: an order strikinji out a stat--
ment of claim : .foiu» v. Imok. *V4 L. T. 7*Ki ; an order directine n
review of taxation: Kt ;i. /'AiV/i/m. 1!1 Q. R. I,. 234; an order rf-

fusiiig a motion to set_ nside a judgment signed on default : see
(i'ih<i,',!i;i V. H'linii': 27 S. C. U. <i.'4 : an order refusing applioiitiiin
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lo hnv« InuM tried by a Jury: Dtmtn ». Bank of iloHlreal, 27 8. C.Ho. t«.

K. 11»7; and ao order directing ao iaeae in an interpleader matter:
Uuiilir V. Uunler, 18 C. L. T. 114; an order striking out a atate-
tnent of claim aa diicioalng no reaaonable cauae or action, and aa
I'Clng frirolona and veiationa: Brifht v. Bivtr Plate, tic, Co., 17
Timea. 708 : and an order tor aecnrity for coita, and dirrrting that li'

it be not given within a limited time, dlamiaaing the action ; autoari
V. Roiidi, 118 L. T. 17B.

Thp declaion of the Court upon a niiecial caae strttwi by an arbitra-
tor, who la thereupon to make hla award, la an interlocutory- order:
I'ulliiii V. Vialru of Padiliniton, 5 g. II. II. JlSg; but In ahubrook v.
luliKll. Q. B. V. 821, it waa held that a declaion upon a apeclal
case muat be treated aa a final order, unleaa the declaion of the
Court could not, in any event, neceaiitate the entering of final
judgiiivut.

Tlic following have bwn held to be Hnal :—A judgment for fore-
closure, even before final order : Smith v. Daviea, 55 L. J. Chy. 49«.
'*i L. T. 478; an order made on an application for the delivery ami
tnxation of a bill of coetn. whether granting or refuaing It : Ke Beevci,
l!Kl-.>. 1 Ch. 29; 85 L. T. 495. An order refuaing a motion to set
aaide a judgment signed by default, for irregularity, though the order
resprv*'d f) the defendant leave to apply again on the merits- KotoAt

lutnhcutoru Ordcri, When Appealable—It muat be observed that Interlotu-
ilje effect of tbis section is negative. It does not authorize an appeal **»ry order,
from any interlocutory order, but In effect declarea that no appeal """'v
•ilmll be had from any interlocutory order unleaa on appeal would " * "'

have lain therefrom prior to the Jud. .\ct, 1881.

The section does not prevent an appeal to a Divisional Court from
ar. order of a Judge in Chambers on appeal from a certificate of
taxation: Talbot v. Poale, 15 P. R. 274; see ifale 717.

.An order by a Judge in Court, directing the execution by defen-
dants (mortgagees

I
of a conveyance or discharge directed bv a pre-

vious judgment, was said not to be int,'rli»utory. But if' interlo-
cutory it was held to be appealable to the Court of Appeal notwith-
stniiduig this sec. : Bull v. .V. Britith, ete.. Co., 12 P, It. 284. Now
the appeal would be to the Divisional Court: sec. 74 (II, unless sec-
lion 7t)a applies.

Appeals lo Divisional Courts.

74. Subject to sections 12 and rs of this Act. an appeal Ai.,».ai» to

siiiill lie to a Divisional Court of the Hi<rh Court, in the fol- nl;';,'""'""

I'uviuir cases:

—

(II From any judcrment, order or decision (t) of a ""i.r ot

.Tudge of the High Court in Court, whether at
"''"•'' ''"''«'

the trial or othenvise;

0) From a County Court as provided in The Countii vr„\„Kr..

Courts Act; ~ ^'"^ '^^-
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(3) From n Surrogate Court or a Surrogate Judjfc.

OS provitU-l in Tht Stirfijale Courls Arf and Tin

Acf rtipecting Infanta;

(4) From a Division Court as providtnl in The DirUion

CiiHrfs Art:

(.">) From a IHstrii-t Court, as provided in The Vnorn'.ni-

i:ed Territory Ari

;

(6) From <\ Judv'*? or Stipoiiaiary Magistrate, as provided

in M'ction Tl nf The Unorganized Tfrritorn Ad:

(t) From a Judge of a County Court upon appeal from

a convic-tion or order arising out of or under Th

Liquor License Art;

(8) From a Judge of a County Court, as provided in

The Act respectintj Water Privileges;

(9) From a Judge of a County Court, or a Stipendiary

Magistrate, as provided' in The Act for Protecting}

the PuhUc Interest in Rivers, Streams, and

Creeks.

(10) xVpiieals which liy The Mechanics' and Wage Earners

Lien Act, are to be heard and determined In- a

Divisional Court. 4 Ed. vii. c. 11, ». 2, part.

(fli Tlie insertion of thp word " dwinion." is the only chftngf ai

anv conwquenre made hy 4 KrI. vii.. c. H. s, 2. Whether it» insertinu

reiilly timkf" nny u'ltlition to tbe mattfrs appealable undrr the fonm'i-

Beetion "\ %» doubtful. A dec-ision probably always can, and generally

at nny rate. niu»t Ih-, pnibodiini in a judgment or order: see Rule 7!H.

This nectlou do«*s not contain an enumeration of all the mnttcrs

in resptHt of which ii divisional Court has jurisdiction; wben or-

iciniilly enncti'd l.y .\H X'ict.. <: 12. s. 71. nnd c. 13, m. 11. its main

object was to transfer jurisdiction in appeal In certain matters from

tlie Court of Apjienl to a Divisional Court of the High Court.^
^"^tJ-

the jurisdii-tion of l)i\isional Courts: see also Rules 117. 770. 777.

77S-7St!.

JndBinenti or OTderi of a Slncle Judge mt the TrlmL—'Ko'
ns to tliHsc, Ituhs 77H-7!>7. and notes.

An appeal lies from an order at the trial directing a case to stand

over to add partif"*; I'ayiie v, Caughfll. 24 Ont. App. r>,~»'».

Jndgmont* or Orders of a Single Judge In Court, not at

the Triul.—In tliis class of decisions an iipiwai lies to a Divisionni

Court in every case under clause (1> «»/»rfl ,• but to the Court of
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A!>i><-nt only In I'frtain 'flsw, nnti l»,v <'onii*>nt .,( upon ohtitliiing Ii-nif 4m T4M* MVtion 7tla aod Rtitc 772.

Ordan af a Jadca Im Ckambaw.—AluieniK in i.U(b okp. nr.'
rt'irnlHted by ttulc 777.

An «pp»fll doCT not lie to • l)i>l«ii>iiiil Court from tUf order of ii

.hi.litP under U. H. O. c. KH. ». 12. dlBpennIni nitli ili,' i-oncurri'n<v
for llie |>ur|>o«e or luirrlnt dower, of the wife iif nn uwner o( liimi
i-.llhiir or niortBABlng It free from doner; lir Hu»h. 10 r L. T IH4-
iin.l e.' 11. S. (). f. 7«, «. U.

.
.

.=r.,

Coamtr Court Appaala.—Mee nme« to Uulci 7li;i-71i7.

arnwata Oanrt Appaala.— 11. N. (). v. M. ,. :|ii nod Hulet .'7

.'ill of the Burronate Court Rule«. rejulate Buch mipeale.

Notice of niiiien: must be nerved witliln liftein dn.i» nn re<|iilred
h.v f*. ;H!. and vaentinn is not exrhided in tbe roniliutatioD of tile l.'i

dn.vs; He Kattman, IHv. Court. 17tU Nov.. ISItH.

I'Ue service of « notice of appeal, and the deiwsit nitb the Reiiis-
*]"'. ""' •Surromile Court, as .eourlty. of nn unmarked check for
tmt. payable to tbe order of the Rejiatrar. but never cnsbe,] bv hiuinn, held not to Ije compliance with RuU Tn of tbe Surrogate Uules'
nn.l, tiierefore. tbe appeal, not having been lo<lged and brouitlit within
I., driys. aa rniuired by H. » o. o .'ill s .[ll

Wilnii. n p. K. 4(17.
wns qunshed : Itr

An appeal l!eK to a Divisional Court from an or.ler of a Hurrogaie
I oiirt Judee allowing compenMtlon to an executor under R S O
IMii. c. lai. «. 4;!: Re Alrxanier, 31 Ont. 1117.

Au appeal under ». ;i(! of the Surrogate Court Act cannot bemteitnmed unless locigeil liefore any removal of the matter into the
IliBh ( ourt under .. ,14. Cpon the making of nn order for removal
be matter becomes an action In the High Court, and the practice
•o lie followed IS the practice pre«cribe<l in a High Court iirweeiiing-
./HN/in V. lioott'uon. 18 P. R. 174.

Iln an appeal from an onler of the Surrogate Court, securitv must
l». given and an affldavit of the vai.ie of the property affecteii died
n« "^"Iwd by Rule •'-17 of Surrogate B.,/c, 181C (notwithstanding

"II. /f»fp S-.il. I niess this Is done an appeal is not properly lodged
nu.I miiy be uunshed: He Xichol. 1 (). L. R. 2la.

A notice of appeal not specifying that It was to a DivMonal Court
<• any ( ourt. and a bond reciting that the appellant de.?ire,l to
ii|i||('al to the ( ourt of Apiienl. were iield not to lie defects .sufficient tobnye nn appeal quashed: Taiitor v. I>et«ncu. :i O, L. H 3Sn. Certain
dil..,ts III Surrogate Huh- .-,11 and forms are pointed otit in this rase.

As to the cases in which an aiipeai lies to ihe Court of Appealfrom the decision of a Divisional Court on a Surrognle (.-oiirl UTMK.al •

see section 77.
i

. •

DiTlaion Court Appaml..—Under Tlir Itirimu Courta Id R
>. O. c. «(). s. l.-i4. an amieal does not lie to n Divisional Court untilnnew trial has been applied for: Cofp v. Hiillnlay. 33 C. I,. .1. l^iii;

'Hie right of npiienl from a Divison Court is noi lost because Hie
.illdire of the Division Court oraita to take notes of the evidence: see
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KtlliMr, r. Fri.u'i: IS Out. .\pp. 121 :
llo»l»f«.(»r t. Cm(«. 1«I)0.

1 O B Bill »» I' T KW. Wh«rf lh» «»l<ltiw« In nich • nt Mnnot

b. i.irf«) on. or olbffwl.. .upplW. It m«j bt n«^«..rr for th.-

l.lvl.l„».l .o-rt to rrtnlt th, ;« t. th. \'^ ^'^'^"^'^'T"
iipi.n n nm- trUl ; /)niW»o« v. II, aJ. IS ( . L. T. 2B0. 34 C. L. J. 4ir..

Thf .-onwnt r«iiilr«l by «.. 121 »Dd Iffl of tbr PlvLion Court. Act.

K K <) IHW" f '*'. to dl«p»m> with tb» i-vlilrnrf brinit ttkrn ilonn

In wrltlnj In • c«~- «h"<. tlif nmraint clilmrd m<wH. »IOn. mu>t b.

In wrillnir «n.l lll"l: « vfrbul oonwnl In not «ilfflol»nI
:
DavUion v

llnd. \x C. I-. T. 2IIII: 34 f I. J. 41R.

Thp iliiln« of nollff of .^tlhiit down tor irnnmi-nt before thp Dlvl

Plonnl Court, with ihp jrounil. of nplw«l rKiulml by trr. 158 of th.>

DIviilon CoiirtK .Vrt. I« n condition prtwdcnt to the rljht to nppcnl.

and If not itlicn the Imlilonal Court ban no Jurisdiction to dval with

tbf appeal Bradliii v. Hihon. S O. L. R. 1»4.

TbK |)lvl»lonal Court ha« no JurUdlcllon to Mtfnd the time for

taklnj alrps In a Divl.lon Court app»al ; luch a matwr la for Ibo

Juddc of the Court bflow : Oiffn v. Xpranj. 2S Ont. <«n.

A lliviilon Court nppml l» lodseil aa loon aa a certlBwi copy of Ihi'

procpnlinga ha» brpn lil«l In th.' (Vntrnl OBcc In proper time; th.-

tlme for t<ettin( It down for arsnment and jiving notice thereof, ami

.itlii.' mntlpr» ri'lntlns to the nppcnl. are In the di«crclinn of tli.'

aiipfllntp Court, and that Court may allow an amendment and en-

larue the time, etc. : see 4 Ed. vll.. c. 12, «. 2.

Further opportunity was given to supply a notice of appeal, where

Ir coulil he given within the proper time: .SatitA v. Port Collwiii4,

etc., 1 O. L. R. 1U8.

.Vn appeal may lie (lunshed wliere " the sum in dispute upon the ap-

peal " does not exceed JIIHI. exclusive of costs: Lamberl v. Clarkt.

7 O. L. R. 13": see R. S. 1). 1M17. c. 60. a. 154 (1» ; and iin

appeal which has bfcn duly lodged may be dismissed if not set down

for the first Divisional Court commencing after the expiration of on.-

month from the decision complained of; see lUuv v. ft'Aaiit*. I O. 1..

U. 48: and R. S. O. 1S»7. c. tUP. s, l.VJ (1) ; but the time may he

extended by the Divisional Court; see 4 Ed. vll., c. 12. s. 2.

The Water PriTlleKea Act.—The costs of such appeals nri. in

the discretion of the Divisional Court, and are not part of "the

pmctice and prot^edings upon the aiipeal." which are subject to recii-

latiou by the Judge to whom application for leave is made, under

it. S. O. c. 141. B. IS; Rv Uuraham, II! 1'. It. 300.

Dominion Rnllwaj Act.— See Dinly v.

preceding sec. 72. utiitni. ji. I'JIt.

T. U. A B. Hy. in not"

from'''""'
'* '"'"' .i'l'lpm^'it. order, or decision of a Divisional

iiivLiomi Court sliiill lie final, and there shall he no further appe.al

Crown ''«.(! therefrom, .save only at tlie instanee of the Crown, in a ease

rj^lllninifin wliieh the Crown is eoneemed. and save lis provided in

I'wn sections .50 and til. 4 Ed. vii. e. 11, s. 2. part.

rill- vi,?,. not,' n, tlif sfcii.po ill tit.. .\ot iloPa not seem l,, be nccumrc.

It would sfeni to be provided by the section, that as a rule when any

appeal is taken to a lhvi.iionnl Court, the decision is linal except («l
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Kbnf M ippMl U fl'm by Hrtlon on, or TA. or (ii at tlw ItuMsmtM W.

ol the Crown. In I vm— in which the Crown l« concwnwi : Me Brr r.

PJtrw, » O. W. R. 480.

No ippeBl llM by Itavv or otherwUr at the Instance of a d«(endant

from an onler of a DlvUlonal Court re«pe<>ttng a conviction by a

Police Matlitrale under an Ontario Htatute : Bn v. nrror, Mfira.

At 10 an appeal to the Ropreme Court direct, where a IMvlilonal

Court It the Unal appellate Court : Me Farqukarion r. Imperial Oil

Co.. 30 8. C. U. IS*.

Hince, bowayer, by taction TV (1), clauH (»), inln, in appeal Ilea

lo the Ooort of Appeal In all eaiaa In which a quaatlon la railed

which would be the proper rabjaet of an appaal to the Bupreme

Court of Canada, there would not aeem to be now any caaea In which

an appeal can be uken to the Supreme Court direct from a Judgment

nl a l>lvl«lonal Court ai the final appellate Court In the Province.

T« (1) An appeal shall lie to the Court of Appeal fromwh™«w»«i

the judftment, order or decision of a Divisional Court of theiouttoi

Ilieh Court in the following cases, that is to say: i)rSiinI?'"
Court.

(a) Where the judgment, order or decision is pronounced

in an action or proceeding in the High Court and

the Divisional Court is not unanimous;

Abeence of a unanimous decision would seem to be the only re-

riutslte to make a case appealable under this clause. It need not

fulfil the conditions mentioned in the subsequent clauses.

(h) Where the matter in controversy in the proposed

appeal is of the sum or value of $1,000, exclusive

of costs, or involves indirectly or otherwise that

sum or value;

Compare the aomawhat similar clause In 60.61 V. c. &4, a. 1 (D.).

lelatinr to appeals to the Supreme Court of Canada, and se< the

cases decided under that enactment, infra, In notes preceding Ruh
S.11.

(c) Where the matter in controversy in the proposed

appeal involves the validity of a copyright, trade-

mark or patent

;

(d) Where the matter in controversy in the proposed

appeal involves a question of the validity of an

Act of the Parliament of Canada or of the Legis-

lature of the Province of Ontario;

(«) Where tlie judgment, order or decision involves a

question of law or practice on which there have

ijTOU lonflicting deeisious by Divisional Courts of

the High Coui^ and leave to appeal is obtained as

herein provided;
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soo. 7«. If) Where the judgment, order or decision is in regard to

a matter of practice or procedure, Irat affects tlio

ultimate .iglits "f the parties to the action to tlie

extent of the said sum or value;

In the ca.es ™vhp<1 by this cl«ii«<-. (h» ohtaininit of leave to apii.fll

(ioei. not »eeiii to be n prelimin»ry condltioii.

(g) Where there are special reasons for treating tlie case

as exceptional and allowing a further appeal and

leave to appeal is obtained as herein provided

;

(A) Generallv. but not so as to restrict an appeal in any

of the foro'oing cases, in all cases in which from

time to time an appeal would lie from the judg-

ment of the Court of Ap]ieal to the Supremi'

Court of Canada.

L,avc to (2) Such leave to appeal mav be given by a Divisional Court

il'K^'"" or a Judge of tlic High Court if a Divisional Court is not

sitting or" by the Court of Appeal or a Judge thereof if the

Court'of Appeal is not sitting. -1 Ed. vii. c. 11, s. i.

Amount CIuui (b), (c), (d)-Matt.r In CoBtroTer.T on Appeml.—
inmlvwi. -j-he ,„, „, to iletermininB the matter in controversy on on opiwai

\\n» cleHnetl in Mnclarlaue v. I.irlairc. 1') Moo. P. C. C. 181. The

illilpiiem is to he loolied at as it afteets the interest of the party who

is prejmlicpil by it. This test has been recoenized as the correct one

by the .lu.l. Committee ot the Trivy Council, which ha.s accordinsl.v

>ai s drtend. d'etermineil that on an appeal by a defendant, the proper measure of

am. »ppe«l.
yjl„p for determining the nueslion ot the right to appeal is the

amonnt recovered in the action, not the amount claimed by the plain-

tiff in his pleailings: .IHaii v. Pratt. 13 App. Cas. 7N<): 59 L. T. l!i4;

see afso roller V. Eiw"'. 14 I". K. 1 : and Cottrltc v. Dun, 18 S. I-.

R. l'.'J: Huut v. Taiiliii'. W C. L. .1. 4,VJ; 24 S. C. R. 311. Therefore

'>,iii|,iiun- where tlie plaintiff appeals to the Court of Appeal, if he has ac-

lir. .i>pe.l.
^^jp^i,^l in ,|,p ju.ijment of the Court below, wmbic the amount

ot the judcment. and not the amount originally claimed by him. is

the amount in question as regards the appeal. Thus, where the plain-

tiff claimed S'.'».0"0. and recovered a judgment for !P20<>. from which

lirtdiil not appeal, tait it was subseiiuently reversed on the defendant's

api>>nl and the action dismissed, for the purpose of an appeal by the

plaintiff from this latter decision :<200 was held to be the amount in

(inestion: Moiicttc v. I.rfihvrr. IH S. c. R. 387.

Where the plaintilTs claim was for »1..t0'1. and a reference wa«

directed to asci-i-lain tne amount due on certain specific principles,

it was held that, on an appeal by the defendant, the amount In ques-

tion -in the appeal" was more than *1.(H«I. althouch counsel for

the plaintiir admitted that under the reference he could not establish

a claim for more than .Sl.l««l: Fnidrl v. Rrand Truiili RiJ.. 3 O. L.

K. 7113.

In O'Donohoc v. ir»i((,,v. II T. R. 3111. bills of costs amounting to

!<!*J.'>o.l0 were, on taxation, rednccl lo .S187.10. and the client

desired to appeal: tlie Court held, following Mnr-farlanr v. LccloiVc.
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that thf matter in controveray was whether the appellant wa. KM'-C »«•
that '"'"»"': .,„, ,„ -i-^j Uivinional Court in that case snbae-

'",,',^lv B™nledlave to aipeal a. the case involve.1 the con.trurtion

'^rX-e H of the form appended to H. S. O, 1887, c. 1"7 a tiuestion

: 2 nSl ln?e".t, and aff«ting solicitor, a. large and other parties

besides the parties to the litigation: 8. C, 1« <
.
I- J- »

Where the amount inrolved in an interpleader i.«i.e wo, iinder

«.-jKl I the amount mentioned in the section then in force R, SO.
iwi7 c 44 8 B7I, but it was alleged that the decision of the Divi-

sional t'our't. desired to be appeale.1 from, affected the right to other

proiJrtv amounting to W.«K). it was held that the decision ii this

mi terwns not conclusive a, to the right to the other Property, and

therefore there was no sulticlent ground for granting leiive to appeal

.

Ilialll V. Brycr. Ill C. I.. J. W.

Kor the purpose of determining the nmounl involved, interest on

the amount for which judgment has been given in the Court below

cannot be taken into account : f''o»(cr v. Emoru. »»;ir«.

Where banlt shares are In question the market, au.l not the par

vnh,.'. determines the amount in nnestion : .Uiiir v. I nrUr. 1(1 S. I

.

ii. 473.

In nn action to set aside n fraudulent conveyance, the amount in

.h-imte is the amount of the plaintiff-s claim, and not the value ot

the propertv conveyed where it is of greater value than the plaintiff .

claim: Wff V. Fcr,a«,l. ^2^ S. C. R. S2l t";*""'-;J- ^r".
''

Z!"
I'rrtt. r(c., iO S. C, R. U"": and see .Irrmtlii v. 7cir. Js ^. t

. U. 4.P1.

Where the action is ejectment and for mesne profits, both the value

of the estate and the mesne pioHts are to be taken into account in

determining the amount at stake : .IZ-odiiiccii v. PKcftc]/. 1S.W, A. ( .

liB.

See also the decisions under lai-lil V. c. 34. which contain restric-

tions on appeals to the Supreme Court of Canada, i«/™. in the note-

preceding liulc 8.11.

LeaTe to Appeal.—Leave to appeal is necessary in cases falling

within clauses (ci or (fli.

Where a Divisional Court has refused leave to appeal, the Court

of .Kppeal has jurisdiction to grant it: see (ioiuhima v lfo«c». l.HKl.

W, N, 170; 8.S L. T. 46; Domet v. Pcthicl: 14 Times. 18.1.

,7„„„. (, 1—Coii/ficfino nrr-u>wiit hii IfitiAinmil l-oiirU—Vfy: .iisesc ta,i,e(.),

of this kind can now arise since the enactment of s. 81 of the .Tudi-
_

cnture Act, and the existing provisions of 'he /f«(c«. hy which two

Divisional Courts will rarely he sitting nt the same time, so as to be

in danger of deciding a point simultaneously and with conflicting

results- .VVJ rf. Kinittinir v. Broj-. :12 Out. 418
:
J/cCoriiiirt v.

ll-„r»n<; :! O. 1.. It. 427: ».!»( «f TwuuU, v. K,;,..l«„. /'iiv /»«. ' o-

IK P. II. 113; and Sine v. Mom. lit., p. lin. note.

flame (ol—Spcrial Bcanon* for Trcothlii n Ctiir n» Bj'cciifionn'.— (I,„„e(.,).

This clause is similar to former section 77 (4i. clause I. i. under

which it was held, that on an application for leave it must appear

that there is some reasonable grounrl for doubting the soundness of

the judgment; an.l in addition, that special reason- 'Mst for fakitig

the case out of the genera! rule. ..vliich forbids a fiiither appeal :

K, niMoPk i T„r:«l„. Ill P. ". •-•17, ^^^^ O-Mu-tiA^
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Sm. Tt. A BuHiciptit Kpecial reasoD exists where the questioa is the status,

jurisdiction and authority of a judicial <^ceT : McClure v. Broolr.

4 O. L. R. 1U2.

Leave Leave was granted to appeal from an order of a Divisional Court
icnnted. affirming, t)ut on different grounds, the judgment at the trial dis-

missing the action, where no lapse of time had occurred to prejudic<>

the plaintiff's claim to the considention of the Court, the Injury in

respeor to which he sued being a serious one, and there t>eing no
authority upon the question of law decided by the Divisional Court

:

Spencc V. O. T. Rtj. Co., 17 P. R. 172.

Leave whs granted where an important question was raised as to

the meaning of an olwcurely phrased section of the Public Schools'

Act : Re Sehooi Trufteti v. Cartwright, 4 O. L. R, 278 ; and where
two queHtions wfre raised, and the trial Judge had decided one only.

and the Divisional Court the other only, against the appellant : Ki'ld

. Barris. 3 O. L. R. 277 ; and where a case has been dispose<l of on
an orlfcinating nocice in Chamber!, instead of in Court in an action. ii.s

it oui^ht to hare been, and an appeal would have lain as of course if it

had been disposed of In Court: Re Sherlock, 18 P. R. 6; se.- "JS

Om. «3S.

Where leave to appeal on nnp point was given, the Court of Apppal
confined the ai^timent to that point: Jones v. Bterateiti. 1900, 1 Q-
B. lUO.

I.ftj»'*>«- Ijeave was rpfu«e<l by a Judge of tlif t>urt of Appeal, wherp tlip

fiiwri. Court appealer! from had refused leave, and there appeared to be eood
ground for supporting the decision complained of, and none of the
special rircnmstHnces. enumerated in the clauses then in force corrt-

sponding f t'lauses (6). (c). (e) and (f), existed, and there were
no siipciitl reasons for treating the case as exceptional under clausp
(j7t

: a. y. \V. Central Railictiy Co. v. Stev(-ns. 18 P. R, 392.

Leave was also refused where the (iiiestion was the power of a Judg''
in Chambers to ^triki- out a jury nnticp. n power which has tpvit
been doubted: ppoplr'k /.nan ^n. v. statifep. 4 O. L. R. 90. 377: nii.I

where the decision .f th. Divisio.;?! Court sought to be appealM
from appeared to be in accordance wlrh well established practice:
Walker v. Ourne,vTtlden. e4e.. Co.. 18 P. R. 471: also where two
questions wore raised, but plauRible grounds of appeal were shown
only oi; one of such gr.->undH, while the other was sufficient aloiip tn

support the judgment attacked : Appleby \ Turner, 19 P. R. 175 : aho
from an order .ttnying procpedings in an action which eppenrprl to
have been uniiecessnrily broncht : Toronto v. Canadian Pacifir /?r/

IS F. R. 451,

Piwciure. Procednre.—Where leave to appeal is n«w«sary it should be
applied for. if not when the jtidfiment was given, at any rate within
tbp tune ivithiii whicti nn appeal should be commenced: see AfcCrne
v. Wlnt^. U V. R. 2S,S: May v. Thnmpiton. W. N. 1882. .53. and Rule

All parties should be represenled on an application for special
Ipaie: nonnea v. Fomerfille. ."Wi L. T. 434.

In Kiiirlsnii it lias \ie.cn hpl.l by thp <:ourt of Appeal that a mo-
tion for leave to apiieal froKi » I>ivision&' Court should be mad^
rr i.,i>-t>. nnd tlmt if rlip r.mrt il. -ir.'s to heni- the other side notif^e
will w dir.vted to he ffivn : /)or»ff \. Pfthiek. 14 Times. 1S3. In
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Ontario the practice is to movp od notice, or in the prcMnce of coim- »«. T6a.

wl for the respondent, at the time when the decision complained of

19 given.

The Court of Appeal may award costs on auc& a motion, and

eiecution may lamie out of the High Court under Rule 3, by analogy

to the proceedings under Rule H18: P€ople'$ Loan Cu. v. Stanley, 4

O. L. B. 247.

No appeal lies from an order granting or refusing leave to appeal
:
No api«ai

Re lanZ Oil Co., 15 P. R. 348; Lane v. Esdaile. iSftl. A. C. 210: ''<"" <"der.

Kau V Briggi, 22 Q. B. D. 348: Er p. Stevrnnuu. 18!>2. 1 Q B.

i!(W- Farquhanon v. Imperial Oti Co., 30 S. C. R. J88: and therefore

leave to appeal from such an order will not be given: Re Centrat

Bank of Canada, 17 P. B. 3»5: but see in the case of a refusal of

leave: Moore v. Peaches/, 8 Timea, 40tj,

Leare to Appsml mfter Time BUpaed.—See rases under Rut'-

76a. In any case in which an appeal would lie from the apv^^^^i^^^

Court of Appeal to the Supreme Court of Canada, any party of Appwijt'

may bv consent or hv leave of the Court of Appeal, or a Judge nJ^he ap-

therf-of. appeal to the Court of Appeal from a judpuent. order
Jt*^^^^^''

or decision of a Judge in Court at the trial or otherwise. orCou't

may a[)ply for a new trial of the action. -1 Ed. vii. c. U.

s 2. part

The meaning of this section is, perhaps, not perfectly clear, but the

intention would seem to be that the cases in which the section applies

lire those in which a further uppeal would li*» to tlip Supreme Court

from the decision of the Court of Appeal whatever it may be.

As.suminK this to be the meaninjr of the section, in order to deter-

mine what rasps come within it repard must be had to the Statuten

.111(1 Uules which govern appeals from the Court of Appeal to the

Supreme Court. Consequently, the judgment, order or det;Sion, must

iw tinal and not interlocutory merely, or otherwisp within R. S. C. c.

IX'j. s. 'J4; and must involve the amount or be of the nature specified

in U. S. C, c. laS. s. 'J4. and m-til Vict. c. 34, s. 1 (1>.). See

f'ar,ada Carriage Co. v. Lea, 5 O. AV. R. W>.

A judgment so appealable to the Court of Appeal may be one given

at a trinl with a jurv : Randall v. Ottawa Electric, etc., H O. L. R.

701.

"Or may applg for a new irial of the actifjii."—The effect of thesp

words is not very cipar. If their tnenninK is not that a motion fitr

a new trial aimpliciter may be made to the Court of Appeal, but that

the party may apply for a new trini 'n the ordiimry way (viz.. on mo-
tion ro a Divisional Court: sec. 'IT (It, idt. and Rule 7S2i. the pro-

vision is unupcPHsary : an application for a new trial would, without
the enactntput, lie a course open to Hip party if he did not wish to

p.|tpefll, and he wt ' also have nnother alternative not inentionPfl.

viz., an appeal to a i)ivisional Court: sec. 74 (li. If, on the other

hand, the words in quescion mean Hint a motion for n new trial may
he made to the Court of Appenl. a strictly ^rnmmattcal I'onstrnrtion

nf the srnlence would seem tii involve the result that a motion for a

:iMn^\awBB&;iKajmtaAga;;--^miamaBaBS^
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S«ci.?91»-n nfvv trial may be iiiade to the Court of Appenl without leavp or roti-

sent. This woulil Itf Rrafting an exception on B«!tion 67 (1> )</i,

and the several fnai-tmenls, taken toRClher, would in effect provi.I.-

that a motion for a new trial may lie made in all cases to a l>ivi»ioiial

Court. Imt in certain oflt»e» the [)arty has the option of moving tor a

new rrial in the Court of Appeal.

Ir is submitted that, notwithstamiing the inBertion of the wor-l

"may" in the last line, the section requires that in cafieK of ih.' n;i-

lure specified (%-iz.. in whk-h nn appeal would lie from the (^urt of

Appeal to the Supreme Court*, an appeal may lie taken or an applica-

tion 10 the Court of Appeal tor a new trial may l>e mode, only by con-

sent or by leave of the Court of Apiwal or a Judge ibere.)f. In all -ii' li

la^pM an appeal mav Ite had to a IHvisional (.'ourt as nf richi : w.-.

t)7 (1). id), and 74 (1) ; and an appeal may. as a rule, be taken as or

right from the det-iKlon of the divisional Court: xee Mer. "li (1 1. )'»i-

\'l I ; the granting of have, under sec. Tiki, would th-'iff<irp lie likely in

many cases to «avp the partiei* an ioiermediate appeal. Tliat thi»« toii-

^iilerotion should prevail in <-ase!^ of f^ubstantial importance w.niM

seem to be tii.' view of Osier. J.A.: .U>iI«ohh Bunk v. StraniA. ."i O,

\V. K. 47lt; 111 ' it hrt!" been held that the fact that the nature of tl:-

caj-e and the aiiHiunt involved render it one in which an flpi)eal woul<i

lie tu the Supreme Court of Canasda. is not alone a sufficient gronml

fur granting leiiw u> appeal to the Court of Appeal under ser. TU-i,

and iluit some r.a-nMiil>l.> *rr>inid niusr also tw shewn for deparliu'.;

from the dsiial lom-* 'if nn apr**'"' f" i' I'lvisionai Court: Cniiiirh.

f'lrritigv f'/. v, /,.
.

. r, o. \\'. K. «*;
:
iyf."ir>t v. hrkiuM, .". O. \V. U.

print^l. i Ell. VI

M*^'" "f ''.mrt rr;

been Kta<le : h.'>' ftiilf

. Rultv 'A C.iui't. till' appt^al Iwoks shall h*

. <. n. s. -i, part.

\>t'etiTtg the printin^r of appeal book* hn\" no\^

8(»2. M*<J. as amended Ity Hm!' 12fi?t.

-.uirit> i.-r 76r. SuHjeot to Hnips of Court on apppti!^ from a Divi-

'iS^i iniiii' T'ourt, or undor tlio I'vovi^ion.* of n-ction Tfifl. w»ruritv

imlc- nthf^nviso onlf-rptl 1)\ the T'oiirt of Appeal jthall be*

;:ivrn for iho (Ojifs of thr nppoiil. 4 F.M. vH. i-. 11. s. ?. i>"i-'.

>') appt-al

r-iiii 'Jlvii

lonal Cotiri

dec i sion»

on a)ii>enl^

yT .Voi'iin/ in section T*! rontiiinfl shall be constnioil

*o !> to pi'v-nit iin iip*ipal to rlif Court of Appeal from tli^

.iiulffnwnt. orilf'i" or dfr'-ion of a Divisional Court of tin'

High Cnprt lip' III an .ij^pual in tlu' nivisional Court in any

ff the ciisL's nifiitionod in I'luuseTi i to 9, both inclusive, of

.action '4, pxeept frohi a Juflirnu nt. order or decision of n

r)i\'.-ionni ( 'iiirt upon an appeal from a Snrrotffite Court or a

S'lrrojrnti' .IihIi^c in thf foll'tuinir lasrs:

(•n ilaiters of aci oant nr (li>trilniTi'Ui uhero tht* aniount

in iiuo-tion i-^ th^' -uin or vahn- "f .^1.000. e\-ehi-

-i>r of r.wt>.
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.T»-61

,M Where a proceeding might Imve been removed into the

High Court, under the provisions ot section J4 ot
^_^_

the Sumyule Courts Act, and then only if leave,, .«,

to appeal shall have liecn obtained us herein pro-

vided. -1 Ed. vii. c. 11. s. -i, part.

Limitation of Time for Appenling.

7I«. Subject to the provisions of this A.-t. all a,,peals from Ti,,^j...

. judgment or order of the High C'onrt shall he ''7?'}' to
rr^..-

i.,,r,mr within one vear [from the date thereotl. or nithm,„,„ ,„„.,

;:!h fur^l^r Un'as'the Tourt of .Xppeal or a Judge thereof -»-"

,„„v allow. 58 V. e. 12, s. 74.
^

"—
l„«i,..„l of thf woi-.l» ill lirni-k«» the »fi-tloii tormerly (ii» U > '>

r, Ui.,; ™l"o irde"" uuder whi.-h langunee i. «.,s heW that the

.;,;.» "I t on, the .la, .,„ whi.h the ju.lgmenj, «<; :™«,!;*

,a i no. f,.a„ .he na... when it was Jrnwn "1' »,
'"""f'

," '

• -; «» '•', 12 I'. K. :1S0; see. however. RobcUuii ,. »>«'..

I-.i* l M.' The , 1 of the present section .s the ™me. .\

j^lg^aent or orJer u.>«t U.,ve a .hue, which must be th.. .late ot „...-

iioui;.-inB the jii.igmew .a ur.l.T
;

>.'. Kiili- ..-'.

7« If t,». apiieal is Ir.im an interl.i.utory or.ler. ilum the Ti,.,.^ |vjth.

aniiellant shall ^.T ng th.. .ante to a hearing within six months ,,,„,,

n h p^«o,«.Jng of tb.. same, or within such '"^I'^Kf
me a. th^. ( onrt of Api-al or a .I.idg.- tluM-cf may allow. ™;i-^

^r liro.i>:hi i"

.')>* V
. C. 1^. S. t -'. \heariiiu.

.U 1.. iuteilo.-m.)ry .u-.ler*. »ee n..le to s.<.. 7:!.

IW. The time limit.'.! tor appealing fr.an a jml^'"'™*.
'«' S-il"

.rder. which docs not bccoin.. absolute u,,on the same being ,ui,.;__

pronounced, shall be .oitiputeil fr™, tb.; fine wb... tlr';«™«i--

.;.ies become absolute. oH \. .-. i-. -. •'•• 1"'"- ' ' »i»oiiite.

S-clied. (8).

I i,v o Ifi-'IT au.lei- which certain .l..,ioc» nii.l onl.is were no!

s^H^i:'S"i:...-r.,^Xfep^^7q;:£
till pnmonncinB « jmls™"" - '""- "•'>-" »'•"" ""' '"'

"'"'"

111 ilie 'irs! instance.

EFFECT I.K lfl>-MAI. I)K( lsl.i!V5.

HI _(1) The .hvision ..^ a ilivtsbmal Cnirt ..f the Court J^wo"^

i.uestion ..f law ..r practic- shall, unless .,ver- t.™,. ,,.

Ill .\pi>.al on a .|ii

n.i.il .ir otlnTwis.- impugn.

lb.' C iirt of Appeal all

,1 l.v a bit

I
all Div

iding',

tlierrof.
''
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**B- *^- as well as on all other Courts and Judges, and shall not lie

departed from in subsequent cases without the coucarreiut'

of the Judgeei who gave the decision, unless and until so over-

ruled or impugned.

Kl)"'" (2) It shall not Oe competent for the High Court or any

^hirit^to J"^?^ thereof in any case arising before such Court or Judge
btHndiiig. to disregard or depart from a prior knon-n decision of any

Court or Judge of co-ordinate authority on any question oi

law or practice without the concurrence of the Judges nr

Judge who gave the decision; but if a Court or Judge deems
the decision previously given to be wrong and of sufficient

importance to be considered in a higher Court, such Court or

Judge mav refer the question to such higher Court. 58 V.

c 12, 8. 79; c. 13, s. 9.

This section only affect* civil proceedings. As Courts of Appeal
for criiuinal c&m^ are now cooatitdted (an to which see note to sec.

25). the deciftion of tlip JudgeH of one Court is not binding on the
Judges of another Court of co-onlluate jurisdiction : The Queen v.

Hammond, 'M Ont. 211.

A deoisioD of the House of (jords upoD a question of law is cod-
clusively binding ui>on the Tlouse afterwards: London Tramwaya Co.
V. London t'ounty Council lf^»S, A. C. 375.

Sub-wc- It would seem to have l>efn dwiiled in Toronto v. Toronto Ry. Co
tkm(l). 4 o. W. K. 330. 335. that sub-section (1) interferes with the ru--

laid down in Trimble \ UiH. 5 App. Cuk. 344 (see also City Bin.*
V. BarroK, 5 App. Ca«. t>79«. and adopted in Hollmder v. Foulkea, a»i

Ont. til, that in the funstriiftion of ,i Colonial .\ct similar in iu* t^ruji*

to «u Imperial Art. the Colonial Cimrtii should adopt as authoritativi-
(he construciiuD placed upon the Imijeriai Act by the Court of Appeal
iu Enplnnd iu preference to prior decisions of tht^ Colonial Courts «f
Appeal. The ruli- wa* not adopted iu MacdomUd v. Macdonald, 11
Onr. 1S7. and ilcOonald v. Elliott. 12 Ont. 98; see also Uoodmlf v.

Mrl,€ntian. 14 Oof. App. 2r.«. an'l in Toronto v. Toronto Ry. Co..
fvpra. it has Iteen li.'ld that a decision .'f the Court of Appeal is to
he followed, uotwithstandiag chat it is in confiict with EugLUh au-
thorities, except dt-cisiouK (rf the Judicial Committee of the Privy
Council.

.\s to the effect of a decision where the Court at Appeal is equallv
divided: see Clorks>>n v. AttyMiPmral of rattm4«. 16 Ofat. App. 202;
Re Stan»tead Election, ^ N C. R. 12,

Though the High Court may i,P the tinal Coun of Apj>eftl, it will
itt-fer to previously decided cases atfirminir the vatiditv of a patent,
unci will frtil-w the Couit of App.>al in refuKinu to disturtJ a deci.sion
111 the Exchequer Court: r<,r:»in .4#.-.- tAgUt Co. v. fining. 31 Ont.

S'n^i
•'*ub-«ef?tion i'Z\ is intend^-d lu pr^i^nt, and. now that two Division:.!

< ..uit.«i -lo not ordinarily sit at the .-am.- rin^. will pi;.t«biv prevent.
-ii--h !i result as ocnirred in .Vfweiu! v. i.n.Mf. W P R J» aud J/r-
/>erfMotf V. (irout. 16 P. R. 215. wher*- two Diviwonal Courts decided
iluT-renrly the .*arnt' pou.r in x\\-u a-Tiotu* which hx ! b^pti rrie-l to
;;.th.T. The deciniuiis w^^ in i1io>p .a«p« yivpn oit rtie ssme dav.
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For a conflict itUl eltatiDg batwew dacMtoDH of UivUioool Court*. IM. M.

me ilcHchey t. CMInwB. 5 O. L. B. 283, and carta r«f»fV»i! to

Uierein, aad is tke notca to Aalet 425.

Before thia enactment it waa decided in Pledge v. t'arr, 1S85, 1 Cb.

5J and other caata tllat the deelaion of a Court of co-ordinate jurin-

lUcllon ii to be followed, tboufh thia rule baa not been uniformly

obserred and exoeptiona to it have been made; Me Heatk v. Ueytrn,

15 P. R. 388, mora eapecially In caaea where there ia no further

Where after a incceaiion of Ontario deciaioort the point involve<l

bpromes differently decided by Courta of flrat instance in Bnfland.

the Ontario cacet. will, it would ueem. be followed in preference to

the Eniliah caaes until a different deciiion Is given by the Eniiiah

or the i'rovincial (.'ourt of Appeal : Moore v. Bank of B, -V. A., 15 Gr.

MS. 318.

As to the comparative authority of decisiona of a single .Tudgc sit-

ting as the High Court, and thoee of a Divisional Court, see Tan-

rnd V. Delagoa Bay. ilc, 23 Q. B. D. 242.

SITTINGS FOR TRIALS.

82.— (1) Subject to Rules of Court, as often in every «ittiiii.'s d

year as the due despatch of bu8ine!:9 and the public oonveni- 'Jj|,°'

I'lui' may require, there shall be sittings of the High Court at

rvcn- f'luinty Town for the trial of causes, matters and issues,

whether legal or equitable, in [all Divisions of] the High
((luit, wliitli are to be heard and determined by a Judge with-

out a jury, and also for the trial of causes, matters and issues

[in all Divisions of] the High Court which are to be tried

v.itli a jury, and for the trial of criminal matters and pro-

foedings; and in case such first mentioned sittings are ;ip-

I'ointed at any county town for the same time and before tlie

-iiii;-' .ludge as jury cases, separate lists shall be made of the

jiirv ami non-jury cases, and the jury cases shall be first dis-

Hoscd (if. unless the .Judge ^'ees tit to direct otherwise, .i.^

V. c. 12. s. SO (1).

Til.' in hrncki'ts ncpni To be mi loncev

CJi The Judges of the High Court of .Justice, or a majoritv

i^'l of th'-m. shall appoint the davs upon wiiich -uch sittings

-hull !» held. r,H V. c. 12, s. SO (2). part : .ifl V. c. I ^. Sched.

'' Kuh W. provide^ thnr nn.v four nf rlu" .Iiitlp^ af rli.' Ilicb
"TT -hall fnrn. ;i fiuonim linvms power to appoint the days upon
hj'h the .\sHiies .ind Sittinps for trial .shall be held. Tho provisions

r KhIi 113 "oold swni to prevnil: s,".' -... 12il.

I'nder this «Prrlon the lliuh Cinin li'iKis fin iiit SittiUKs siiiiilii.- fo
!

.
t.im.T Sn:itirs nf '"oiirts of .\ssize niul Nisi I'rtiis,

'.'llaiiji*.ioiis f.ir li'ildiiig Courts of .V.ssizf' :i!Hl .\isi Trills ;i,;iv -rill

r I-— I: 11. .-;. 11, .. .-,;!.
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. M M - ml''''. 'I">t ''» I-n-ut.-tiovernor »«
1.98 BO-

, ;_..„ „..,.h ..itiiimiflMioUV : Itlff. V. .i

well OS th« V' veruor-Geliei-al

:; f. C. Q. II.

Iin» imwiT II) i«.ue .nit iciiimioio

3111.

Srf llrg V. /Imiduil, T Out. 118.

A. to tli» weekl.v ailtiui!. f.ir Imaim'M oilier tUnn triiil«. ^ lt«l< ^

Cwmty.

8U.ini,.ii. »««.-(l) Sui.j.rt tn Huh- Of Court, not U-s,^ than tvv.,

"^
of >ucli -ittiii^is fUM lie lii-lil at thf County To«-n ol ovor\

County anil Tniou of Countii-s in wifli yuar. 58 V. c. I'.',

.'. f<i n I

C'l lu thi' County of York, thorc shall in every year Iv

lield at th.' County Town of ^u^ll County not less than tlinv

of such sminL's. ami also a fourth such sittings, ulll^^- th.

.-iiuM- IS not rc'(|uinil for thi' nilunnistration of .justice, hut

if the said Judgi's. od imiuiry, ascertain tluit ^uili fourth sit-

l.insrs for anv vcar is not rec|uired for the administration ':

iuslice. it shall not lie neces,siirv to liold the .same or to ap-

|,oint a dav for holdin- the sain'e. .'iX V. c 1?. s. 81 (3); r,9

V. c. 18, Sched. (111.

(3) In the Counties of larlet.m. Wentworth, and Miduic

sex, there shall, in every year. \w held at the County Town "'

each of the said Counties not less than three of such sittings.

58 V. e. lis. 81 (4).

(4) In addition to the regular sittings to be held under sub-

eeetion 1 of this section, a third such sittings may lie a]i-

(lomteil if the .ludges of the High Court, or a majority of

iheni. shall se<' til for the trial of civil causes, matters anil

issues and criminal matters and ].roeeedings. or of civil causes,

matters and issues only, to he held at the County TonTi ol

my Coiintv m the Pnivincc ."ifi V. e. 12. s. 81 (5); 59 A .
i

.

l.< Scllnl.' Il-.'l,

farleWn.
ttVtitworlh,

Htdilte«eM.

.Iuil««-

iii»y *ii.

jiiiint Ml.

ting« in

Mil inunty
KM- iAMim
to l« trieil

Jury

s*.|iBnt.'

.iiliitu* nia

h. hi 111 '11

iivil anil

1*4. The .liiilgcs of the High Court may a|i|ioint sitting-

of the High (.oiiri in any Cnuuty in the Province, as often

and at such times as tliey'see tit. for the trial of laiises wliicii

are to lie tried by a .fudge without a jury. 58 \'. e. I-'. -

82; •5!1 V. e. 18, Sched. (13).

S5. The sitting- of the Higli Court for the trial of civil

' ransi-, matters and issues in an> Cnuiilv may. in tiie discre-

tion of the .Indges appointing the I'laxs therefor, or of the

tudge who has lieiu apiimnted to preside or is jiri-idini;
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IhiTi'at, Ix; held supanitf iiud ajpnrt from tin >.ittiii}.'' for tin' ••«• M »«

'rial of iriminal iiuittuiv ami protLvilings, vitlicr ivn tlif ^aiiu'

la\ or oil a ditfermt day. 58 V. c. 18, s. K;!.

H6. Such Bittinjis may. at the di.-tretioii of lln' (.'ourt or
''j^j^'

j"

)f the Judge who i.s to hold the same, Iw held in the court i,™5»'

:iiiti-e of the TouLty 'IVnn in whiih the ^aiiie are aii|ioimeil to
"|;JJJ„,

Ik.< lieUl. or in Miih other i>lai'e iu the ('ovnty Town as tlie '" '"!''

.hiilge H'Iccts, and tlie .hidjfe 4iall in all ll>lKLt^ liave the same

iintlmriiy as a .Tudgo fovmerly Iia.l when -ittiuj.' at .Vui I'riic

ill regard to the uh of the eouil house, f;aol anil othev Imild-

iii;;- or :i|)artnient» set apart in the t'lmntN (or the adminis-

tration of justict. 58 V. c. 13, s. H4.

ST.- (I) Such sittings shall b« presided over In one of
^'JJ*»|'"»>

III.' .Tudges i>l the Supreme Court, or in the ahseine of any

M!rh .Tudg»> hy a retired Judge of the Supreme Court, or liy a

.lii.lgc of any County Court in Ontario, or l.y one of Her Ma-

jesty's Coun.si'l leiimed in tlie law appoiuteil for Vpper (.'an-

ftda. or for the [V-vinee of Ontario, upon sueh Judge or

Coiin.sel Iwing requested by a Judge of the Supivnie Court to

attend for that purpose.

{.') Sueh Judge or Counsel while holding the sittings shall |;»*j;;„°'

possess, e.\ercise and enjoy all the powers and authorities of a J>»i««.

Judge of tlie High Court, and in ei\il proeee<lings may reserve

the jL'iviag of his dceision on questions raised at the trial, and

tiuh decision shall have the like force and ettect as the deci-

sion ol a Judge of the High Court. 5» \'. c. 1*, s. H.'i.

Sh* not.' to sec. IH.

HH. Where the .ludge whose duty it is to hold any sittings

of the High Court for the trial of civil causes, matters and
Issuer- and for the trial of other matters auc! proceedings

within the jurisdiction of the Provincial liegislalun-. does

not arrive in time, or is not able to optin sin-h Court on the

(lay aEfpointed for tiwil purpose, the sherili oi tltr C lunty in

V hicJL such Court should lie iield. or, in his alisenc-e. his deputy.

'itay. after the hour ol si.\ of the clock in the afternoon of

t-uoiiiday. adjourn >'v his proclamation, the Court which slioiih]

!ia\e lieen o|K'neii mi that day. to an hour on the following

day to be hr him named, and so from day to day until the

.'^udi.'i- arri^"-^ to open *iu-h Court. ><v until s«ch sheriff re-

n-ivcs other iHrection irom the Judt:<> in that liehalf. .'iS V
. 13. -, -^1.

lie purnuefl
l>y thf
vbrriti if

thr Judife
<lltV IIOl
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TiM •dJourmn.Tit ot I (lurn of Awlle and NUI Prim ud of 0}n
uiid Twrnlnn ""d Omrrill li«ol Dtllverj it •ImllMly proTldal for

hj R. S O. 0. 33. .. 11.

(*».—(1) No such sittingi of the High Court for the trial

of cnusfs. matters anil iiauee sliall open earlier than one of

the clock in the afternoon of the firit dav of the sittings, but

this shall not prevent a non-jun- trial from being begun

before one of the clock with the consent of the parties. 58

V. c. 12, B. 87 (!)

(5) No such sittings shall begin before nine o'clock in the

forenoon, nor. except for special reasons, extend beyond seven

o'clock in the evening, with at least a half-hour's intermission

at or near noon. An irregtilarity under this section shall not

render anv trial or other proceeding void. 88 V. e. 12. s.

nr (21; c.'l3. .. 19.

1»0 .\11 non-jury .iition? in any County may be entered

for trial at anv sittings of tlie High Court in such County,

cvi.'pt in the fniintv .if York. .IS V. c. 12, s. 88; c. 13, s. ir.

»1. .\t the Mttings of the High Court or .\s«izcs in nnv

cniiiity to\vn there shall he a general docket in addition to

1 the docket of ca.«es entered for trial, and such t:ei...'val docket

may include all motions, petition.', proceeding? and otluT

matters which may be her.rd !iy a .Tudge in Court or in Cham-

ber." in any case where the -olicitors consent, or where th"

matter in controversy arose in the ('ounty or where the party

oppo^ing or showing cause in the matter, or his solicitor,

resides in the County. Such general docket shall lie dis-

|iofe<l of after the trial of causes, ."..s V. c. 12, s. S!>; c. i:l.

s. 18.

'riiitt scrtion iliifs not except the (.'ounty of York, but in practif-

no such goiipnil iloikri !., liepr or n(>i'.".siir,v, ns tli*- matters for siitli

n (looltet tirp r!isiio>t.(! of iti the W-Mkl.v Court anrl in Ciiambers at

'i\.ronto: sp,' ltuk>i U^-W:

TUMI. OF men
COINTY 1

(milT < \SF.S l.V COUNTV COl'RTS,

il RT c .\PES BEFORE HIGH COURT.

; Wil — (1) .v. issues of fact and assessments of damages
I ill the High Court relatins.' to debt, covenant and contract.

nlicre tile amount is lintiidated. or ascertained by the sig-

iiiitiiri' "f the defeiidiiin. mav In' tried and assessed in tl»'

f'o.inty Cmrt of the County whfre the tri.nl is to take pl.ice.
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a the plaintiff detiree it, unless a Judge of the High Court «. m.

otherwifw onlent, and upon unvU tornis .no the Judge deetn«

meet.

Tbe mount miiat tw aflccrtntned by the iignature of def«Ddu)t or
iKjuldated in tbe umc way . MoPkergon v. MoPheiton. 5 P. R. 340.
A note made ia the l' «. and payable in American currenry k not
«o liquidated or juKrrtaiued : Vii--hnian v. Hci4, 20 C. I*. 147; 5 P, R.
I'Jl. By stit).-iec. (3>. infra, tbe Court baa a dlKretioD to *end an
o<tlon f'lr any debt for trial in a County Court, though tbe debt
he iiot liquidated or iMCfriaioetl by tin signature o[ tbe defendant

lu iht> caws mentioned In aub^xei-tlou 1 the plaintiff in pi-ima fucit
entitled to a rrial in the County Court of flie county In which tht
place named hh the plnce of trial Is. but if h^- tokai Htepa for this
imrjiose tbe fieffrulant limy move to hrve ihp trial in tbe High Court

(v*) -^n suih lase the action shall be entered for tritti, nolice

of trlii. shall be given, and the trial take place in the same
\i:i\ a- in ordinary inses in such Count} Court.

Nil 'U'der ia nccvsHnry.

I-!) In any action in the High ( ourt, in whicli tlio amount
of the demand is ascertained by the signature of the defend-
(•iit, and in i.ny action fo.- any debt in which a Judge of the
^i!i(l Hijjh Court is saiisilti.^ thnt tlie case may bo properly
tried ill a County Court, any Judge of the High Court may
ordt-rtliat sudi case shall be tried in the County Court of the
County [tlie tonnty town of which is named as the place of
Jriid], and sucli action shall he tried there accordingly, and
tit*' n^-ord shall be made np as in other cases, and the order
directing the case to be tried in tlie County Court shall be
!"fr with The clerk of the County Court on entering tin- action
for triiil. annexed to the record; and tlie trial shall take place,
in the ^anic wnv a« in ordinan' rase^ in such County Court."
.18 V. c. !•>, s. 90. •

'ill.' words in bracltets iiiv iww. Formerly lUe rrinl was required
tn be ill tbe county in whiih the ai-tion was comnieiiced, i.e.. the
' MMiily ill whirb the h I'it was isKiied.

It' !l,o cases mpn'ioned in suh-sfction .S tho plaintiff mu»t first
<^ijt.iiu an order for trial in a Coi'niy Court.

srmblc. that the .Iu.Ik*' of tln> (Vmnty iViurt m tlip trial of an
acrioii lH.inK iri.-d tuni,-!- tliis section, would have pmver to allow an
iii.i"(inipnt by suMitiitiiiK n claim for unliquiilatpd rlnmaee"' ppp
>'/.'j,ro- V. Funtcr, lltor., 1 K. B. 4;i4.

Any !i!ipeal from the judgment jiiven on the trial of a IliRh Court
a'tion Jii thP County t'ourt. or motion for a new trial tlierein. must
!" made to a I-ivisional Court, or i!ie Court of Anpent. as if the
'' "II 'lii'! Ii"en riif.1 in the Ili-h ( 'o.ni : s-.- Ifiilr .-«!'.'. ami see 7ti(i

Crrtftln
I'UM in

Hifh Court
may Iw
tried at thr
l'"UIlt>

( inirt of
thecoiintv
it) which
ihe oi'tioH

i, in I*

Proceed-
iiiifti In

uu'h cue.

-]o
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THE JUDICATIUE ACT.

»».—(1) By tlie order of a Judge of the High Court, nia.k'

upon 8ucli terms as the Judge may consider just, the 1.--110-

of fact and assessment of damages in any action pending 111 a

County Court may be tried and assessed at the sittings ol in-

High Court at any county town.

(2) In such cases the action shall be entered and the tase

tried as in ordinary cases. 58 V. c. 12, s. 91.

This dt^-s not enable issues of tact to be tried in the UisU Court.

leaT,« is.u« of law on the same record to be determmed ,n tb,

Cuiiiity Court: PaltuiiUce v. llaymlle, 21 C. P. iv>.

The jurisdiction of the County Court is not enlarged bj- the trla;

of the ewe in the High Court. Where, thorefore, the t.tle to land

°
me-in"uostion .0 that a County Court h..d no jur«dtct,on a ver-

ilict was entered for defendant: WetherM v. Uarhv:. 30 I. C IJ. B.

1 But .imlto in such a case an order might now be made transferring

the action to he High Court, and the trial would then proceed m .f

Z action had been originally brought in the High Court: see K. S.

O. c. 55. s. BJ.

An issue under The /-ortttioii Act was ordered to be tried iuth.>

High Conrt where It had been tried in a County Court and th,- j,„.v

iL disagreed: fliotca v. .Yc-ff, 17 C. L. T. SI. following Sy /< >.

Upmouds. 20 C. P. 271.

94. Wliere any such cause is referred by the presiding

Jud-e at such sittings, the County Court in which the aitirai

'
is brought, and the Judge thereof, shall have the same power

to enforce any awaru, report or certificate made on the reler-

ence and to"mal;e rules and orders upon appeals therefrom

and motions relating thereto, as if the order referring tl.c

ease Lad been made by the County Judge. 08 \ .
c. u. >. .)-.

The reference here referred to, may be either to an arbitrator, ut- to

a ilMter or Seferee. and the section provides that the snb»e,„„.„t

judicial proceedings shall be in the County Court.

«,1 Tlio Clerks of the seyeral County Courts sliall pio-

yide books in which the Judges presiding at the sittings

the High Court, where cases lirought in any County ( oiivt

aiv tritxl or assessed under this Act. may enter theirnote*

of sucli trials and assessments; and such books, immediately

after the trials or assessments, shall be returneu to the s:.,d

Clerks and sliall remain in their offices. 58 \
.

c. l<!, s. •>

«0 The jury fees and the fees and charges payable a.id

pertaining to officers of the Counly Courts, upon all act.n,,-

t proceedings brought in the County- Courts and tr,c. ..r

"«t«sed in the Hiirh Court, shall be chargeable and paid a.

if' the same were being tried or assessed in the touiu)
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Courts: and uo other fees shall be chargeable thereon, and 8«' >T-

till* (.ierk of a County Court shall be entitled to receive and

tnkf r^mh part thereof as pertains to him, to his own use. 58

V. c. 12, 8. 94.

CERTIFICATES OF Lis Pendens.

97. The instituting of an action or the taking of n pro- j

f-(>i-.linfr. in which action or proceeding any title or interest^,

m land is brought in question, shall not be deemed notice of
J^

the action or proceeding to any person not being a party i-

thereto, until in cases where the land is registered under The

Land Titles Acf a caution is registered under that Act. nor in
J

fitlior cases until a certificate, signed by the proper officer of

rhc Court, has been registered in the Registrv Office of the

Eegistn- Division in which the land is situate, which certi-

ficate may be in the following form:

—

"I certify that in an action or proceeflinj: in the HikIi dmrt. I>«^- f

rween A. B., of and C. D., of some titlp or iiitprfst

is culled in question in the following land (describing it,)"

Hated at iatating date and place.)

But no certificate shall be required to be registered in any p

action or proceeding for foreclosure or sale upon a registered

ninrtgage. 56 V. c. 21, s. 53.

The registration of a Ha pendena is notice to persons snliRequejitly I

(iciliriB with ili4' lands wliith are the subject of the /if, and they take

subject to the rights of tlie parties as ultimately declared in the action.

It cannot avail to pive a plaintiff priority over any in"i«»r unrepisterwl

insri-ument : Chrgue v. McKay. <! O. L. K. nl : 8 O. L. R. 84.

As to the doctrine of H» itciidciia. see notes to Itulc ti.';).

As to the effect of a lia iicndertt, see Price v. Price, Xt Cli. D. 2!»7.

Wiiere the plaintiff desires to register a certificate of Hh pvudrn.
tl;'' iudorsemeiu on tlie writ of summons should contain a short de-

-niption of the property, sufficient to identify it for the purpose of

r.'Sistration ; see note to Form No. i) (M. & L. Forms No. 114 i. Tlie
'i!ti(>t>r who issues the writ will issue the certificate of lis pimlftia. in

tlu' inaiiner provided in tiiis section; and see HuUa 2:i (li). and So.
Wtit'ie a lia pendens is required the plaintiiT should l»p more precise
tiiuii in ordinary ca-ses, and should by the indorsement define generally
the crounds of his claim to an interest in the land : .VAeppard v. Ken-
tu'lu. 10 P. K. 242. A solicitor suing for his bill of costs of fore-
closurt' proceedings and claiming a lien uv charge on tlie property in
i''^iion under Rule H2t.t. was held entitled to register a. lis pendens:
I'lhinn V. Middleton. 5 O. L. R. fV2\.

Where the title to land is not in fjuestion in the action, e.g., in an
;:liiiiouy suit: White v. White, tt P. R. 208; Crandell v. Vrandell, 20
(', L. J. 329; 4 C. L. T, 500, it is improper to issue a /is pendena; and
if this appears from the indorsement on the writ, the registration

Mode ot

retfiBteriri;.

When not
to he
laaued or
reKiattretl
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moj- be vacated on motion before the -Ma^oi- in Chamber.: ^'"//-'.I

y Lmiulil. •"(»«• " the .iiit ostensibly brings the title to laml ,„

m,« io„, bm is au illusory snit brought in order to res.s ei- a „

VZrn, the action may be ,li»mi8.e,l on an a.lmi-.lon 1,, . „

plaintiff as to the real nature of the suit; hut otherwise it mu-, I,.

S sXd of in the regular way. i: there is not sm-h an a< iiusm,,,,

1,„. ,l,e nthdavit^ clearly shew the n:itme ol the suit H"'
J"-

n;n,Iters may refer the matter to a Judge, and an order niaj 1, :. •

;„ a Judge directing a speedy trial: see ./e,»„«o» v. ia.llj. . 1 . 11.

4(14; shcppartl v. K*'nnedy. nupra.

Where, however, th" niotio:, i. to vacate the r; gistratioii u, ],.

K. penien, because the remedy against the land '« ''°' "''l"';',',' ;'
'

to the canse of action whiih is iiending. the,, the «»»'""''"";
hers may linallv dispose of the matter without referring it t.. a

MgeT'vKp/,,. ,1 V. A-cnncil,,. .«,.™. Thus, n idaintiff may not ..=:-

e .W - ,««i.„» merely to ,.ievei,t a defendant from alienn .ni: 1 .,.

which would be lioHe to satisfy the judgment if the plaint IT -1,.^

succeed in the action. An action for that purpose y.-M not 1 ... .:,.!

heTegistraHon of a certiHcate of (i. ;.c..<(-i. may b' va.a^.I ..,,

rotion- Wnlloh v. Ilr.,ini. Iteferee in Chambers, .iih .lune, Is.s. >••

.tc™",; V .vCcfo,., and -Va.ioaa! i-ror.nctel Baiil vJ»o«ia,. .,»,;;;,.

n SO, also White v. Hiitc, nupra; UcpUra v. Patloa, -b t-,'. •' •

II l.'i. A certificate of /i» J.rwlr.n issue,! before the a.ti. ,i ,, .

nctuallv begun wa» set aside: .-t. Louis v. O CMmjIm,,. U 1
.

1

Where a certificate of (i, i,c,i<l-.« is registered, a defendant is ent.-l ,

to appear gratit and anticipate the service upon him ««'""'>..
'7;;;

pr^^. so as to compel the pl.iiitift to proceed prompt y: i<^^'^
V rooOic, 20 C. L. J. 175; PouKoi. v. Lee. 7 P. E. 41... ^^h.l. in

appearance is so entered ,««,, the defendant should serve n.,n_..

thereof on the plaintirs solicitor; 1 .seo» v. Aor(/ic«(c, 12 l_. I.. T.

101.

.s.iaWc. au action will not lie for maliciously registering or nuiii-

taining the registration of a (i. paxicn,: see Coiio.- v. MMaulaa. .i B.

^'"ov^ion has now been made by sees 9S-100 of the .Tud A,, f-r

the discharge of a certificate of «« ii.«,lem where the plaintiff -

not iromptlv proceed with liis action. Before this en.ictmen .
« hi-

T-Jlcl.: had been properly issued and registereih -t c^iuld n, i

vacated pending the action: Fmltr v. .1/oorc. 11 P. R. 44,, a en

frauiiulent conveyance.

The registration of a .ertifi<-ate of an order dismissing the j„;...ii

is „ sufiicient discharge of a U, i,r,„lcm: Trdford v. Terf/ord. ,1.1..

T 140; (iraham r. Chalmert, 1 Chy. Ch. 53.

It mav be ohserwd tlmt th. conclu.ling words of the section !.<

iiensin- 'with the registrfflion of a certificate of (i^ pc»,f. ;,« in itin-n-

or f^'eclosnre or sale, dc not expressly provide that the institini.i i -

snch actions shall lie deemed notice thereof to any person not a im >

,.or iloe. the clause esteud to nctions for redemption.

flH _(]) Where a certificate of ?i.« ptmhiis liag been ro-i'-

torotl anil tlio jilaintiff. or otlicr party at wliose instance t ;."

cortifioatc was issued, -lois not in pood faitli, prosecute ni-

"
liti-ation. tlie Totirt or .Tu,l<:o may at aiiy time during tlic

litigation make if. or.l.T viu-iitin!; the ,vrtifi.-nto of hs pen.l«'.

,i3 V. e. D.l. =. 1.
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(2) Where 5 certificate of lis pendens has been registered, '•mm.ioo

and the plaintiff's claim is not solely to recover the land, or order

the estate or interest therein, but is to recover a sum of money dufm not

01- money's ".orth which is chargeable on or payable out of 1™),"^'"

tliL' land, or some estate or interest therein, or tor which he

claims that the land or such estate or interest therein ought

to be subjected to payment, or where the plaintiff claims tlie

jiiml or some interest in land, and, in the alternative, dani-

aires or compensation in money or money's worth, tlie Court

or ii Judge may at any time during the litigation make an
iinler vacating the certificfte of Jis pendens upon such terms

ii- to giving security or otherwise as luav Itc deetued just. 53

y. e. 33, s. a.

These sections jiiii'l.v only where the lis t^^tidena has been registered

III- iin oppiwite party: UcUilUvray v. M'illuims. 4 O. L. R. 454. A
imrty l)y whom or for whose benefit a Ha pendens has been registered

limy (ilitain cj I'tnlc an order vacating it and may register the order
lit any time : /6.

The Master iu Chambers or other officer having lilie jurisdiction
may entertain the motion: see Utiles 42, 366, (7). and notes.

(3) The Court or Judge may at any time annul the regis- i.iion

ira.ion upon any otlicr just ground. 53 V. c. 33, s. 3. J'round..

(4) On application under this section, t' Court or Judge ''<""•

may order any of the parties to the ap 'on to pay tlie

«i,-ts of any of the other parties thereto . may make any
titlier order with respect to costs, as under all the circum-
stances may appear to him («) just. 53 V. c. 33, =. i.

I " I t^mrre. if " him " is a misi)rint for " lie,"

99 The order for vacating or annulling a certificate of j^JiJJ',,,^.^

lis pendens shall be subject to appeal according to the prac-
tice of the High Court in like cases, and may be registered
in the same manner as judgments and other orders affoct-

iiiL' lands are registered, sucih registration to lie on or after
the fourteenth day from the date of the order, unless a Judge ReKi.tra-

nl" tlie High Court reverses the order meanwhile, or postpones "
j",r"'

er forliids the registration. 53 V. c. 33. s. 5.

An order refusing to vacate a certificate is not in tcii
Hi liT this section, and lias lieen held to be not nppealalil
''•' or 777: Hodge v. Hiillnmr.rr. 18 P. R. 447.

s a|.|.ealiil,|e

under Rules

lOO. Wlierc a certificate of lis pendens is vacated. anyP-"'""'
person may deal in respect to (he land, as fullv as if such (2"^''."/"..

lis pendens had not lieeu registered, and it shall not be in-
cumbent on any purchaser or mortgagee to enquire as to tlie
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iacts alleged in the suit, and the rights of such purchase,- or

a.crtgauet shall not be affected by his U..ng aware tluu the

n'legations made in the suit were in fact made. )) \
. .

..,

». ti.

lOl —in The High Court, or any Divisional Cou" '"

.Tu.lee before whom any cause or matter may be peudu... or

the Court of Appeal, may, in any cause or ma ter m whm,

t tHnks it expedient so to do, call in the aul ot one ".,:„.

assessors specially qualified, and try and hear ^uch <.~ n

.natter wlfolly or partially w'th the assistance oi suh ,,-

eessors.

i-Z) The remuneration, if any. to be paid to such asi'^.or,

shall be deterimaed by the Court. 58 \ .
c. 12, s. lOo ( .. ),

60 V. c. 16, Sched. D, part.

A,«..ors are not to take part in the iudsmem the /"to a^^

evidence: Wright v. CMter, W Ont., at p. 298.

TKIAL, PROCEDURE A.ND PLACE OF TRfAL.

L. .Tnd. Act, 2nd ed., p. 139.

(11 \11 Mtions whicli. under tli.> practice elistini! at tli" »
„f ,?,' miifTc of th^ A. . . Act, 1S73. could have been brouglu m th-

Coin o Chancerv only. mu»t be tried by a Judge w.thou, n ...ry

Tun"- . jurv can be had on special applicatmn) :
see see 10... .

noti'-e of nry given in such a case is irregular ^i - 1 be > ,
,t

out on motion: see Oou^^rlr,.-, v. ^"''2' " ^-^-o^fi^^".^^ ..[.

rectification ot a lease: Thurlow v. Beck 9 i-; » f i T 30 "'i W
aside a conveyance: »ee also Ixl v. Whtlpto:<, io L. T. dJ. -<

R. T!)'J.

(Ul Certain actions against municipal corporations are to be tr..

without a jury ; sec. 104.
^

(3) In all other actions (except those "«>"''"'''',;"
f^'-^^'!-';'.

orovisions of "ecs. nr, and ll"l will apply: and either partj. u.S nodce iL a l,nm,, fane risht to a trial by 3ury. sub.,.
•

fhe dlscmtaa vestid'in a .lodge in Chambers, or the .Tudge :.

triill, 10 direct otberni.«e; .«ee notes lo sec. 11". i»(i".

102. In actions of liliel lander, criminal conversation.
(.rtain UrS. In aCtlOUS Ol lii'ci. ^in....... -- , , .

SZ.-.0 seduction, malicious arrest, malicious prosecution and ti. -e

!:,:;':::"'> imprisonment, all questions which midit prior
|" J"

'*

,J,istr„tion "f J-.^lir" .Ut. J.^"-1. hnve hcen tried l..^ a jim.
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shall be tried by a jury, imleas the parties in [)ersou or by»«-"3

their solicitors or counsel, waive such trial. 58 V. c 1^,

s. 109.

In these cases it i« uot iiect-ssory to tiie an<I si'iv(> a jury iifiticc

:

futtibitugh V. Uold MiiM Mfg. Co., '•i O. L. It. 2o\). and the Court

tiiia no power to dispense with the jury, except by coiiM'Ut of l»oth

partictt: see Adair v. Wade, 9 Ont. lo, but it is for the Judge to say

it an alk-ged libel is reasonably capable ot' being interpreted as libfl-

Imh.-. mill, if it is not, tiiere is no question for the jury, and the Judyi'

may give judgment for the defendant: McQuiie v. Western Hominy
.\<ir.i. l\m:i. -2 K. B. 100; Alacdunald v. The Mail, 2 O. L. U. J78.

An action for trade libel does not come within this section so an
K* hti triable only by a jury, unless by consent: Dickerson v. RadcUfft,

17 1'. I!. 41H.

i

lOS. Subject to Rules of Court, all causes, matters and ^^;?';^,^;^|jy^'

issues, over the subject of which prior to The Ailm inisiration ^^<}»*'}'Vi-

i>f Justice Act of 1873, the Court of llumcery had fxi:lii:;ive {ioTor

irisdiction, shall be tried without a jury, unle^^s otlierwiseI'h!Im-"r'y.

ordered. 58 V. c. 12, g. 110.

A thange in the practice was made by tbi?; section iu 1S^7. The whnt
words "prior to The Administration of Jii-siice Act of 1S7^." were in tuiioiiM

the Kevision of the Statutes, 18S7. substituted for the words " "t
^^'I't'tr'it^d'*

the time of the passing of this (the J. A. IbSl i Act." iu sec. 40, of 44 without a

Vict. c. 5. The effect of this alteration was to add to the caries j"ry.

which must be tried without a jury those actions wliicli by the A.
J. Act, 1873, were made cognizable by a Court of Law as well an
by the Court of Chancery, L'.g., actions for purely money demands,
thuujih the right to recover was an eonitable one, (see U. S. O. 1S77.
c. 49. s. 4), and actions where an injunction, or similar equitable
relief is ref;uired, though otherwise cumiizablt- !)> a Comi of Lnw

:

see Toronto d- Hamilton y'lii^/atioa Co. v. i^ilcojc. 12 I'. R. ^^i2^2. and
K. S. O. 1877, c. 49, s. S.

In dptPimiuing whether an action in one over the subject of which
tlie Court of Chancery had exclusive jurisdiction, tbe test is not
whether the plaintiff's end might have been siibstiuitially ohtain-'d
by some proceeding cognizable in a Court of Law, but whether or
not the specific n-lief asked for in thp statement of claim is of a
kind wliich on the 29th March. lS7y, could only hme bf-^n obtniiieil

in the Court of Chancery: see I*'iicaon v. Mtrchants' Bank. 11 V. U.
J: .!/*/.<.„ \. lla.ixt. 11 P. I£. SI. revorsing N. C. 10 P. U. 574: Hir-

riiiij V. Broiikn. 11 P. It. !,"». If the cause of action is an e<iuitftble oue.
Ml." 'ircuiiistance that the issuer or qnestioti*; of fact to he tried ar>'
matters which juries are accustomed to cnnsiiler, in actions differently
framed, will not entitle a party to a trial by jury: Fnrrnn v. Hunter,
12 P. It. ^24.

An lution to enforce a charge and also for a personal judgment for
thp recovery of the sum charse-l was held to be nor .-in action for
relief, which prior to li9th March, 1873. could only hare Iteen obtained
iu the Court of Chancery : S'tuiier v. Ifohertxon. 11) P. R. 172 : so also
an action to restrain a nuisance, and for {lamages : i^fimit: v. Berlin.
-i '• L. It. 7.'J0: flcrf nrfc, .S'(. Mnrgnrri't^ v. ft' 'cpA («-'*. infni
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«. 101

ExKniplei.

obtained
01) 81)«ciKl

motion.

Tht> followlDg havp been h^hl tn bt> CMfiM whicli could hiivf l,.-,.n

only brouaht in Cbaiuery : an action for the rertlticatlon of a If;^..

:

hoicanlook v. Mann, 9 P. U. 270; to set ajide a coDTeyance: Thurluu
r. Beck. 9 P. R. 208; to declare void the delivery of certain not is

:

t^ateion v. Mervhiinta' Bank, »«;».; to establish a will; Re Lewi*, n
P. U. 107

An iiotiuii by rmtepayerH ngainitt members of a municipal council f.^'

mlEiconduct causing Iohh to the municipality In an action airiiiiisi

trustecN. and formerly within the excluiive jurledit.ion of ChimciTy:
Morrow v. VonHor. II P. R. 423; ho also an action for an injuiictinn.

anil to establish a will, nnd for an ut-count : jJciUIl v. .UoDonell, 14 1'.

K. 4^s3; and an m-tion for an injunction to abate a nuisance ami t<,v

dumag«M : Litudfr v. Uidmon, Iti P. R. 74; St. Margaret's v. Stephens,
J;! C. L. .1. 4(»4; >?»' 2;t Ont. ISTi ; «erf ride. Shant: v. Berlin, huihu.

An action for s])ecific iierfoi-niance of a covenant to repair, or fi>r

daniageii. nan lieid to l>e ti Common Law action, a:* specific perform-
ance of such n coxi'iiant could not be ilfcreed in Chancery: Biii'jlonii

V. WatTier. 10 P. R. »;21 ; but generally where a party seeks equimlil.-

relief to which he is not entitled, the opposite party should, unles,-. iu

a very dear case, move to strike out the plending (se*' itnli-ii 3S.'i-7i,

iuste'i.d of attacking it iudirM.-tly by asking to have a jury: Fruatr v.

Johnston, 12 P. K. 113.

Even in cases formerly within the exclusive jurisdiction of tlif

Court of Chancery, a trial by jury may be had. I'rima facie the triid

is to be without a jury. It may, however, be "otherwise ortli-red"

on special application. The power to order a jury existed und>>i- tin'

Chiiucery Act (U. !>. O. 1S77, c. 40. s. DO'. Applications ui I't that

section could only be made to the Court ; the Master iu CliaiiilxT^

iiud lio jurisdiction: Thurloic v. Beck, 9 P. R. 2li8. It is pre-^nin'O

that under the present section the application may be made in ili"

same way as uu application under section HU, that is, to tlie Court
or a Judge thereof, and Mhnuld uot be made to the Master iu Cliam-
liers or a local Judge, as the discretion to be exercised on tlie motion

is similar to that vested in the Judge at the trial under section IPi:

see, liowever, Bennett v. Trcgent, 25 C. P. 443.

A jury was refused in lie Lficin. 11 p. R. 1U7, a suit to e-^ialilKh

will: and see McOilt v. ilvUomll, 14 P. R. 483.

It wai) ifrauted in an action by a mine owner againsi. another nnuf^

owiuT tor an account and for an injunction, m whicli u view \\ii-

said to be necet^sary: Jenktng v. Bu»hby, ISlil, 1 Ch. 4S4: til 1.. T.

213 ; and also iu a partnership action in which allegations of Erauil

and a.isconduct were made against the defendant as grounds foi' i\

dissolution; Lhnuaint v. L'hniiann, 72 L. T. 352. MS.

As to where there

and notes.

aft' both le^'iil and ei|uital)Ie ' Huh :>\

I04 All action:; aj^aiust municipal corporations- fo

jpj ,^,.
damages in re.-pect of injuries sustained tliroufjii non-rep;ii

toi* of street.-, mads or sidewalivs. shall be tried itv ji Jiid«ro wiili
Willi. . - , . .

^

Certain
aotioiiN

against
niunici|

itiesto... _ _ _ __ _ _

out a jury out a jurv. and the trial shall take place in the fount

lo'iV i'!l!a'. "hifli till' road, stn-ct or i-idenvalk is situated. ,">;' ^'. c.
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set'tlou, Kce Colt.

TBIAL8.

As til gftiona of the kind mrntioiiHl In tliU
l/»«ici|)ol Act (3 Ell. rll. c. lU, >. 0061,

In I cimiirii v. roi<-«i*ip of Bruce, la C. L. T. 87, it na. heirt thn.
brid,., p.„ of tt. hllhwajr. ^« wltbln the «ort. ••«"'«:

''n^'iU
or mde»iili(i*, ' in tbii Hule.

i"un«

.\;. action imiiimt a municipal coriionirion tor nejiigently leavlni a,t„n. roller on the highway whereby |,laintir« horn™ were frlgUteneS
and thereby cau.ed damage to the plaintiff I. not In re-pect of non-

7Zl^ -ni «°''..:"'"""r
'" "°'.»'tWa thl, aeotion, Cfc,"°n.

-m,,e,l hy the negligent u.e of a -tenii, roller of the mnuicipality one™nted by a contracting company: Kirk v. J'oronto, 7 O L R 3C

i^-;:"zz.'i\r'rjrMa' " ""--''^ "- refi..^;^;;;^^'

m,ere an action was brought iigainst a raiUvav c.,i,ui„„v ami a

^ /J»"°K "','°'' '" '''^""•'' •^'""•""' "•' injurle.-,u,tnt^ed by thepamtiir, by tang „„set upon a street In the city. owi4 to the heS'
.« up of ,„„w upon the side of the roadway, and the p°«intiT» ,heir ,tnten.ent of claim allegeil that the cor^ratio, Ld perSt^

11..- to be done, ami had thereby allowed the street to be Tut ofrepair and dnngerou, for travel. I, ,va, held that thT action ii,u» ij
..'

Uo'u °a"„ir":
''" """-"•'"'^ »' " '"-"t within tie meiSig" thi"

i-.„l?1V^"*r*
*"

'i"'"'
"^ ^'""•*' «" -causes, matters antj "•'e,

i^^ues other than as aforesaid, and the assessment or inquiry IS'.S'"

s«.Hon"Tim rn- 7''' ''"^(^'•Jft *» the Provisions of ^S„vsection iw) m the absence of such notice as in the neif"""""'""'
.cetion mentioned, shall be heard, tried and assessed 1„ a"".™""''Judge without a jury. 58 \. c. 12, s. Ill (1).

' •'''""

(ine of the Ruh» to which this provision is subject k ».,;„ -.-.ii k

£U:"rfirtK-^fe.xrrUi£;£«;2S

;. "^ ;^^^st ra^sf^t -JiXf b^ fl^^^S-'-'"!"/" '"'^' »' *'"= l'roeeedinjr.s, but not later th7n "f™"
"'

.".fourth da.v after tlie close of the pleadings, or in case
»"->"•

•lotice of tnal is served before that time, then within two davs
""""

after service of notice of trial], or within such other time
. may be orderetl by the Court or a Judge, file ami erv onthe oproste party a notice in writing requiring tl n the s!.ue-held he tried, or the damages assessed bv a j^v. , a copv
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of tlii; notice shiill tic nttmhcd to the record or oertiflwl .upy

of the pleii.lings preimrf.t for the Judge. 58 V. c. 12, s. Ill

(2); 59 V. c. IS, Sched. (17).

Ttie woriU in bracken were IntroUuceil by 5U Vict. c. 18, Schnl.

(17).

For the (orui of Jury notice, lee I'orm tU (H. & L. l"orm». N >,

7S4I.

Wlu'W II jury notice wm served but by inadvertence not filed «iUi-

in 111., iir.iiiii- tim.'. It wiu. held ihat tbere na« lioiver to coir., i

tlie .lip liy iirderlnj Ihe notice to lUnd «ood, and that auch an orilt'i-

,liould li ade wbere the ca»e is a luoper one to b.' tried by a jury ;

iiiicroc V. .\ill» I'liiilini Co., Hi 1". 11. olH.

No Jury notice i» nece^ary in nitioiu of the claan provided tor l.i

old .U.iliil '•".. :i O. L. K. 2.M>.

EIT«t ftt

iniriii:; It

t'uUrlauijti V. (/

107 —{I) Where any one of the parties has given iuch

notice iviiuiriig it jury, the iiaues of fact Bhall (subject U
the provisions of section 110) he tried anil determined, nr

the dauiiiges assessed liv llu verdict of jurors duly sworn fur

the trial of such issues or for tlie assessment of such damas;cs.

See sec. lOS.

(2) Tlie parties present at the trial may consent that tiic

said notice requiring a jury shall lie waived, and the case tried

and damages assessed by tlie .Imlgc, and may indorse a iiicin-

orandum of such consent upon tlie record, and thereupon tlie

Judge may trv the issues or assess the damages without ,i

jury. 38 V. c'. 12, s. 112 (1, 2).

Th,' nimiornndam. if omitted to be made at the time, may be mini.'

atter\viiri!< iiiiiic Mo (ii»c; lli/coll v. Cuiii/.ic I/. 31 L'. C. Q. B. oM.

lOM —(1) In all civil cases in the High Court of Justice

or in a L'ountv Court, or in any matter or cause witliin tlie

jurisdiction of the Provincial i.egislature, where issues iiro

tried or wliere damages are assessed by a jury, it shall He

sufficient if ten of the jurors empanelled for the trial or as-

sessment shall agree, instead of twelve: and in such cn^e

ten jurors mav irivc the verdict, or answer the questions sub-

mitted to the' jury liy the Judge. -'i.S V. c. 12. s, 112 (3|;

c. 1(1. >. 1.

(2) A verdict rendered or question answered under the pro-

o visions of this se, tion sliall have the same effect as the verdi. t

or answer given by twelve jurors. oS V. c. 12, s. 112 (4);

c. 16, s. 3.

'

(3) This section shall apply to special juries. 58 V. c. V'..

s. 112 (5); c. Iti, s. 4.
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110.

Ihaih iir

illri.,H.>r

Juror nr
.HmnwrV
<i( int. rr«t

'iiirltiii

trliil.

lOO It lit the ti'iul of any action or ieuue nr uiti^ee^iiieut

of (liiiiia^res, a juror slioiiM die or luH-oini? iina|iih itntwl l)y

t!liit'-f< or any nllicr must' from coutin.iing to ait or act on

the jury, or if it should bo discovered tliat onu o.' tho jury

^\vorn liuH an interest in the result of the suit, or is a n-hitive

of any of the parties tinTcto within tlic dt-^Tt'c uf tir-t cousin,

the pri'siding Judge may discharge such juror, and nwy in

iiiiv such case direct that the trial or ussi'SMnrnt sliall pro-

(-••cd on such terms as he tliinks fit with elevon jurors, and 'u

such case ten jurors may give tlie verdict or answer the iiues-

tions siilimitted to the jury l)y the Judgt. 58 V. c. \2, s. 113.

114ft. N'ntwithstanding anything in sections lOti and 107 i'iS',I,'.'Jt'r'

loutained, the Judgu presiding at the trial may in liis discre- ',"',,};,'";,"

tion direct that the action or issues shall Ije tried or the dam- 'jury,

ages assessed by a jury; and upon applicj'.tiou to the Court in

which the trial is pending, or to a .Iiiil^re thereof, by an order

made before the trial, or by the direction of the Judge pre-

siding at the trial, the issues mav be tried and damages as-

eepsed without a jury. 58 V. c. 1^, s. 114; 59 V. c. 18,

Sched. (18).

It ha?, been said thnt a» a rule the ruieKtiou whether r. jury iiotict

iti;;:!ir to be struck out ran hp better dNpofed of by the Judge at

the irinl. whfii th« real Questiong to be tried hnve been nscertain»d,
thiiii by a Judge iu Chambers oti the pleadings and affldnvita {per
DsI.T. J.A.. in Conmec v. C. P. R., 12 Ont. App. 'CO), and the .ludse
lit rhi- trial is considered to have absolute control over le mnnner in

which the ciise shall be tried, and his discretion will not be interfere')

with by a Divistlonal Court: Brotrn v. Woofl. V2 P. R. 198. See,
li'iw.'v.'r. per Osier, J.A-.^in Reg. v. (irattt, 17 P. R. at p. 171.

In Conmee v. C. R R. (sMp.i, though the Court of Appeal held thnt
the pliiintiff was entitled to a jury, at the trinl a jury was dispensed
with and ihe case referred to afbitrators. It has. therefore, some-
times been considered inexpedient to deal with the matter on motion
before trial in view of the power of the Judge uf the trial; see
TciiiIterance Voloniz.itiun Co. v. Evan'i, 12 P. U. 4S. :i.MI ; McMuhon v.

Ldvcry. (6. 02. Cases, hou-ever, have arisen in which the Court has
acted on motion. In Hciinett v. Tregnit. '2Tt C. P. 443, Mr. Dalton,
(^.C, Clerk nf the C. & I', sitting in Chanilicrs,
be without n jury in an action fm- ;; bccm
power lo (i(, Si} was afiirmed by the Court.

The Muster in Chambers and officer^ having like jurisdiction can .i,,,

iiuw. however, only strike out a jury notice for irregularity. e.«j.. 'i'-

where not proper under sec. 103 (see notes to that section
' . or where

-''f
delivered after the time allowed by st-ction 100 fur doing so : sen .'.'^

Rule 42. clause 1.3. Before that Rule the Jlaster in Chambers bnd
the same juris<liction as a .ludge: see BaJdiiin v. McfJuiic, l."i P. ];.

305j Bristol, etc. v. Taylor. ITj P. R. 310; Lnuder v, Di'tnmn. 10 V.

.
directeit the trial to

>i warranty, and his
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Tli« Jiirliilk'tlon u( ii .liulni- In CbamiMn U> atrlkr out a iury uutu

bw ntvir bMD Judicially lioubt**! ; frvft*"*' Loan, «*0; t.'o, v. Htuiih
;

« U. L. U. UU. :i7" ; .S*iiiil.- V. U' iliH. 4 «. L. tt. 7»0.

A Juilge In t'bambtn. on motloo before trial, baa dill illo rrti.m i

dirvct u io the mode of trial: Lamirr v. tJiitmu». 10 1'. It. 71; iiii.l

irmble, nbere. before trial, Ibe lourt or a Judge baa ordered that lln

action be tried without a Jury, the Judge at the trial haa no liun.i

(wbllj the order »iaud« unre'ereed) lo eay that the UiuM ahull 1"

tried by a jury; Ilea. >• Oraal, I" I' U. at p. 171. ptr Ualer, J.A. I

bad ureiiuualy been aiiid that the I'lerclM by a Judge In Chamber" n
bla uower before trial may bimper the diatretlon of the trial Juilu.'

I„r Street, J., lu UrisM, tic, v. Taylor, 15 1'. K. 310; and aee ll'i.,l.

ol ronnto 1. KiU'lM'r *'• '« ' "•• 1» '' " "^- ^^1»lle. thiri.l.ii.

.

there i> no doubt a« to Ihe dlacretlonary iKiwer of a Judge lu Chaml» i
-

before trial lo strike out u Jury notice, the prai'tica ti not to ilriki' u

out where the ground li mi'rely that the action can be more convi'ii-

o'litlj ,l.-iilt with without a Jury, Ihat being u matter which can l»'n. r

b« left for the conaideriitlon of the Judge .it Ihe trial ;
Ha\rl;>- v.

()\till. IS V. K. UH; S»o»(l V. Uerlin, tupra. On the other hiiml it

1« said that It 1> dealrable to ba'e the uueallon wlielber an action i- t .

be tried with or without a Jury determine.1 at u« early i\ wliiii.- ii>

poeaible; tcnjci- i. Uulmuii. Hi I'. U 71; and the di»crelion ot ;i

Judge on this point will not be lightly Interfered with; lb.; and •.••

Titgood V. UmdmaTik, 17 I'. U. 44ii ; and <ee J/<in!raa v. Melmiuilil,!,,

Electric .SU/.JI/1/ Co.. 1S91. U Ch. .'.."il,

A io<al Judge acting under Hull 47 baa the »ome power ii- a

Judge of the High Court In Chambers; t-'tta v. for. 17 P R. Ml; :i"l

In a caae where it was aimoet certain that the Judge at tlie trial

would dlspeiue with the jury It waM held that the diacretlon of liii-

local Judge ought to have been exercise,l by striking out ilie jury

notice.

It baa been held that thla section piuces the matter in the (lisrreiinv.

ot the Judge iu murh tlie auuie way us uuder the English Order il'l.

rr. :i-7. that is, the Judge mu t W satiatied that sufficient reasoii>

eiiat to deprive the party claiming a jury of bla prima facie right,

'ITje uHim of estuhli^hing tills is tni the other side, if iin application i>

made liefore trial, and if tlie case can be equally well tried by eitli.r

nimle. then. If either party desires it. the caae should go to a jm> :

aoiiit of B. X. A. V. /.iiJ», 9 P. R. 470; see also Cfori v. Skipi"'.

21 Ch. D. 134; .l/o»cs T. .Simptoii. 30 C. U .1. 'J30.

Where a trial is conimeiicerl with a jury, the Judge may. .-vett

after the evidence Is taken, or during its progress, dispense with, lunl

dischiuii.. the jury, ami try tlie i-as.' hiiuselt; Miirka v. lloo/«'<.. 1.

Ont. 7rj; see also Ueimark v. UeL'<t»aahy. 20 C. P. 51st; .\diur i.

II iiJ.'. II (Hit. l."i: liiit acmliU: where be refuies to try a case witli a

jury he shoul'l proceed to try it himself, and xniihlf. he has no jiiii'

diction to strike out the jury notice ami transfer the caw to a nnn-

jury sittings for trial; litiiif: uj iormiUi v. Kiil^tttiu t'lrr ln^iiniu"

to.', l.s 1'. U. 113.

In cases in County Courts an order made by the Judge before trial.

^''
as to trial of the iictioii with, or without a jury, is not ajipealal.li'

under section ."52 of tiie County Courts Act (R. S. O. c. 5.^1 ;
l/'-

/•/i<T»on V. 11 ildoii. 13 1'. II. 339.

,

In I'ickiii) V. Kiiii'iii.l. 11 P. R. 44.'. au action to recover fees ftir

medical attendance, where nothinL' was in dispute !)Ut rli" !iinoiilit.

it was held to be a proper case t,i strike out a jury notice with a

view to having an account directed at once.
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>iiiiti/<. liiflV roiiitlli'Xil.V lit faclB WOllM tlOt. IllntlP. tM' fi)in<'i<'Ut IM, 111.

r.tiiii.ii ('ir <ll-i*ii"iiiB «ilh ii Jury, in ft Conimon I.nw nation : Ihrnk of

II. \. .1. V. h'hii,. u V. u. ^tw.
"*"'

I'li'l'-r (fnllitury circntuHinDifM an nriion for liifriDtfemi-iit nf a

iiit.'iii ^Imulil not !>•' u-lt'il liy u Jury: lrriM(7//>«( v. Uuthrit
. » |*. It.

^t\' iiii'l whfi.- tht>iv Ih III) if«"i>(* Involving n «i'lt>iirlHr iiivf-Milnnllnn.

am iitriy In- R ii<«kI r*'n->m fnr dUpfnMinu v Mh ii Jury: Sirunu v. tf.

^;. liy. Co.. It"' I*. T. Jour. IHNI.

li bu» be*-!! ciiM ilmt ii<ii'»iiH agalnM idiyfirlniN uiiil •.urcrnn*. for

j,,j,l],iii.lic»'. ^hciulil miw, iiH II tfonrrnt rule, bo tri-il uitlnnit n jury:

Vi.ifd V. Archr, * O. L. U. liKt; and nn nrllon im n rire policy in

wUuU tli»- .1. ;' .'hiiit" -ft ii|i fnin-l \viik |i'i<-f) «itl».iit a jury: \Vhy'<

V. /(ri/i-A -h'.ri'« lN«iiin«rf r».. :IM C. L. .1. HC.

Cini-'''* of ;i«tl"ii niny In a projMT vn<*f bt' sovrrwl, ihnt wmic Mfi«r»tt

t.i.>p.r for n triiil l>y jury may bono trie! : «»>»» T»iniirranre Culonita- ^riait.

t,.,„ <«. V. r.niiii. iniil ,i/rl/*lftoH V. I.iir>,u, III ". It. >*-•: but miHi

-Iiinil.' triiil bv jury KhoiiM not Iip nnlfiv.! uIhtp thfn' I" but f-n.'

.niixonf n<-li..ii:"*'»r.-.ii. v. //i*»if.T. 12 I'. It. :VJ4.

/,'h/.w "rfi, mill ",I. iiioviii*" tlip iiioUc «if trini whor* tHUiitnbl.' li-'^ii •«.

iir liotli Ifjtnl niKl iiiiiitnld*- iHKWN. arc raiwl : i<>e notes to tbo«*»

ttiil">.

Whpr.' II i-nMt' liiiil hiH-n tried and the jury diHiiKrc*'*!. a mot inn wa^

miult' to <llsppnMf wild a jury, ax a jury would b.^ likely to difia-'r**..

tipiii). but ii wi.- belli tlinr th- ni».> liaviiiii !» -n .onKiderfHl pr<>i,.r

r-.r I nial by iniv, li -linuld be «<» tried, subject to tbe dirertinriH of

il... .lil.lice iit"llie iViiil; Uoiikuf II. A.-l.v. /v././.v. :M . L. T. 41*0 :
Kre

ly r. L. .1. I.lN; but in Adawaon v. AthiiiiHoii. TJ V. H. 4tJVt, a mii-oik!

trial was dirtTliMl l.» b.> witlumt a jmy, tbi- "a-**. itriiiL; on,' wlini'

ili.rt' WiiH no /jf ima /ucir right to a jury.

•
hi M'tlininflinl v. f;. /'. li., d 1'. It. L**''.t. alter the jury disanreed.

;iii.! n -Hcninl trial had been had. Imt thn verdict had been set nclde

,'s ;n,'iini>it c^itlcuce, nil order wax uinde for trial by a .TudRe.

Wh.'re at the trial both parlies treated nii issue ii^ one wliirh

-lioiild Ite tried by the Judge, and not by the jury, mid th- plaintiffs

•liijiiu.d a rule ni»i for a new trial on the ground that thi' .lud^e

luid dtt'idcil the issue wrongly, tlii-y w.rt' not allowed to aui'-nd ihi-

rule -o att to state that the .Tudgr should have left tlie issue to the

Jury: .li(«^r«/((iH, t(c., v. Smith, 34 App. Cas. yiS.

A> .<> thi- i'tVect of •>ithdr;iwin;; a juror, -;' ' Th'-wm v. lU' '.' i\

fhjnoj I'ost. IS 1^. R 1>. SSJ.

111. T'pon n trinl by a jury, it sliall not be Uiwl'ul ior t^*®
|,'j';|l,';[

5',','Jj;

jurv to givo n general verdict, when' the Court or the ])resul- (-.uivta

in<: Judge otherwise directs, and it shall be the duty of the ''^Hict ex-

jury to give n special verdict if the Court or ()residing '^"J^'t^'J.'/j',!,"
f,,,

>o directs: and tlie jury luny give either a general or a special hi*!.

verdict. unU'sr- the Cuurt or the presiding Judge otherwise

Mincts; but this section shall not applv to action> of libel.

oS V. c. IS, s. 110.
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tht Jurttre
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THE JLDICATLHE ACT.

, . r„i v.-r.' ft
•

is <me whereby- tbe jury find tUe issue in

other, this would "j" '''g'g
. »c«

'
's itS Pr.TH.l. ed.) 655, A

'•

'""'fXl^';. ^;, fiie other hSu one whereby the jury .imply
• special verdict, u l tne °^°" ""„ '

applyinc the law tu tli,.

lipd the f/«»il'-""°8 ' the Court ou appy s^.^
^ ,^j^_^_^__^

fa.t. so found. " /""'"i"' b 22S Chltty, .Vrch. Pr. (14th e>l. i

should be given: Co. Lit. ^ii o., *-t
.

v-

B35.
> i- t i;

,

/r"'\' ^?.l"^ 's t sy;T5lr"tii/aud''hrsSwin. ^:.

M,n"b:rr^.'lS'.W;'rl^.it%..d ..-e jnl.^,n,ay in certain ,,w. ,.

"quirtd to answer speclBc questions: sec. 11-.

lia. Upon a trial l).v jury, in any ease except an i;cti.in

for libel Lauder. cri,„inal eonver^ation. .eduction, malu-.on.

arre t ma cious prosecution or f.lse i.npnsonment, the ,
ud,.,

insto'd of directins: the jury to give either a general or :,

p;! a? verdict, ntav direct the jury to answer any que t, -

orfa.t state<l to thent by the .T.idge for the P"^P«-

?n .uch case the iurv shall answer such questions au,l M\

not"i e ™v ver, i.t; and. on the finding of the jury urn,,

"he questions which they answer, the Judge may dtrect judg-

ment to he entered. 58 ^ . c. 12. s. 11 .

.

Bailer. W Out. 41 : OoKer v. Lv.>e. 1« Ont. SB.

„ n.„ ii.rv trt nnswer the ijuestions submittifl

„/^,;L";;Sd-r :;rnr.?::'a'^fa. verd.o, .n^.^ gutless ,1.

In x\u- .xropte.l cases mentioned. thi« s^tion P"'}:':";%'^ £";'",.

i:;:;io" irz' ;^^^n" \n'r'Sor °... f^ ™nin,..

^n^ft ere H^^H-^^ion
;^ ^^r^^Z^L"^:.^^^''^

nl.le and prnlmble can^ i> f"i t'" >'^>'}-' '

, ^ , „v„„|„ „

Ae "ue;,i„n of re.-.uahle ..nd probable cause: li.. PP. 319. 3.0.1.

.'Coo.'5 aTB. T3,?"Wtc'B."^«.: Where Artuour. C.T.a.
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,l,„r i.uestioiK sUould be in vrriting, but 0»ler. J.A.. said that »M. 113^

'',',1
, i. conv^ient and no donbt the usual course that quesfons

hi,i,pj to the jury should be in writing, the law does not so

IS" and his refusal to submit any particular question is not

enmnd t"r " """ "'»' ''''"'^' ' """'"'

When the iurv fail to answer questions, or their answers are coii-

„icMM "O that n^ J«'iP»^"' '^'^ '^ ""•"'''«' ^'" """" """7? '"J
!J' „r in case the Judge at the trial refuses to give judgment

'liMfuerpartr^e action may. unless his decision is ap,».aled from,

ir.arried down for trial again, as upon a disagreement ot the jury:

f„. Hulet 7S0. 781.

I,, s„,.„ccr V. /a.lo. etc.. ai S. f, K. 30-J. it was said
I^J'
J«W";

I that in an action founded upon negligence .t .s advisable that

,« Be questions be suboiitted to the jury to enable then, ,o state the
.

lllecial grounds on which they hnd negligence or no negligence.

lia. Interest shall be payable in all cases in which it is Me«.t

now payable bv law [or in which it has been usual for a jury jiiowrf ».

to allow it]. 58 V. c. 12, s. 118.

Ill,, words in bracltets are not in the Imp. Act. 3 & 4 Vict. c. 42.

, "H from which this .section was taken. As to the words in brackets

:

s..." j/cr'uIloosA 1. ClemoK. 2» Ont. iip. 472. 47."i.

Interest is in practice more frequently allowed by our juries than

riii:li«L authority would seem to warrant: .S'prncc v. Hector, .4 L.

• o B 277: see also Meimie v. Leitdi. 8 Ont. 39.: Siiorr v.

aJmach, 10 Ont. 131: Re Kirk„<-lrM: 10 P. K. 4: ific'i-o v.

l!pu,wld,. 24 r. C. Q. B. :i(l3: Moiilsomcry v. Boaclier. 14 I. C. C.

1', 45: ilcCullouijIi V. Chiiioir. mjira; McCulhufih v. .\_iirtorr, -i

diit. «•-'"
: Citii of Toronto v. Toronto Ry. Co., 7 O. L. K. 78.

As to the allowance of interest on a claim in the Master's office:

-I ,. Ill Uosi. 2!) Gr. 383 : Rtile Htl7 and notes.

As to interest on mortgages: see Ruk 750. and notes.

Th,. Interest Act. I»a7, BO & 81 V. c. 8 (U.). being an Act passed

on gr.ninds of public policy for the benefit of liorrowers. its applica-

lion cannot be waived: Z>unii v. it<iloin^. 6 O. L. It. 481.

.\ referee on taking accounts has power to allow interest whenever

a jury would be entitled to allow it: .\ttornvti-(Uncrttl v. .Etna In-

mraucr Co.. 13 P. R. 439; and on amounts claimed for work and

s.Tvices agreed to be paid at a Hxed rate, from the times when they

lieiame payable: McCuUough v. Netclovc. 27 Ont. 627.

Interest is not recoverable on the amount of a foreign judgment

.'scept as nnliquidatej damages: .Sodiicx v. .SdKi/fonl. l(i P. R. TS:»*«<

nor on an award : and such interest does not begin to run until notice

of the award has lieen given to the person liable to pay :
Hu'icl v.

Wilton. IS P. R. 44.

Interest is payable on money obtained and retained in fraud of

the plaintiff, hut not on money paid by mistake: ./ohnxon v. T/te

/!.«!;. 1!M». A. C. 817: 91 L. T. 234.
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114 —(1) On the trial of any isBue, or any assesameut

of damages, upon any debt or sum certain, payable by virtue

of a written instrument at a certain time, interest may be

allowed to tlu- plaintiff from tlie time when the debt or sum

became payable.

see ro,r,le, v. Wvlhc. W V. O. Q. B. 139; .Ucf»»o«,/, v.

Clemoic, aupra-

.i n.fc* o.. Bum ClTtelB. etc."—" The .Xct rMiaires that the onn

,.»ot "halla^co"",, thTTm am' the time: the certainty of iio,l,

mZl apparrotJ the contract. But still, if all the elements of ,. ,-

Sy appear bv the contract, and n,..hinB more i» reqn.red than :„

SmetM oomputntion to axcertnin ,1,.. es.irt sum or tl,,. .xa..

;; .. payment Mjat will ^^Su^Z^'-^'^ ^

4-:;;" ami crtHo«!,» -: cremoic. 'k Ont, p. 473. But it ia not M,m.

tilt rtnt the -el., or the time may be made certn.n by soine P-y-

OJ calculation, or snm. an to he performed in the future: .^„„7.,„

Preston. 31 S. C. K. 408.

Where the amount recovered on a bond is dnmaites "ot nsrn.n,,,-

™i ,vo« re«rsei on another point. 4 O. L. R. :M> : but ntere,, :-

"ToMe arinTerest. and not a« dan.ages under a bon.l tavme a c,™-

rVa isrr-j: ;:!Sn™r:i=^rs;9 t^^^i
mteritl made in the bond: Re Dixon. He„ac, v. D;xo«, 180;i, .

Ch. 5«1; IH^HJ. - L'h. 5B1.

.;^- ^' »
f'miii=r=trt^^^7r™£!:^

S--t^rnr;^^"n;d';^^^=-'"^~

ir .boiild liave been paW : Joroiifo v. J oroii(o Rl). t «-. > "• ';•
"

??™,r^ ? "^"^^ sis^^jerinrts-eTi.;;^!;. ;;;

„„M the lessors had made title: ' e '.«.,./i«» /-ao/ie R. H

7„,..i'f</. r, O. I., n. TIT. in appeal. l!»k). A. I
.
-45.

(2) If «tich debt or sum is payable otherwise than by virtue

of a written instrument nt n certain time, interest mav ho

nllnwed from tlic time when n deniaud of pnyuient .s maH.

in writin.-. iuforn.iu,' tbc debtor that interest will be clanned

from the date of tlie demand. .58 A . c. 12. s. 119.

These provision- are founded upon Imp. Act. 3 it 4 Wm. 4. c. IJ.

,

'
;!;„es, .annot be aiioued on merchants'

";™"f^^;',';-^,',» f]';:',;';!
™. of mteve.: uu.ler thi« section .- rroved: l«,h. •..

Y-'oBV.-.
.', "! f !• 3«T Hut in -Uic/lic v. R< !lii;lil'. 24 I

.
L. U. «. ;•
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time to leave to the dlwretion of the jury to givp intpreat where the «. lit.

iiavment of a ju« debt has been withheld, and we can find no good

reacon to depart from that practice "
: and in Spencr v. Hector, lb,

'2". 'J>*1. the same learned Judge remarked that *' interest i» In prac-

Hop much more fretiuently allowed by our juries thnn English author-

ities would seem to warrant."

When the debt or sum is payable by virtue of a written ingtru- Devand of

nient at a cprtnin time, no demand is necessary In order to entitle '"""st.

thp payee to interest. A covenant to pay six months after the death

of ilio covenantor is a covenant to pay at "a certain time": He
Honirr. 1«W. '2 Ch. 188: 74 L. T. 686: and interest \n usually

ali^iwed. without demand made, on sums awarded to he paid at n
i.arrtnilnr time: TowMleu v. M'uthcg, Ifi T'. ('. Q. R. i;!0.

\\'hpre the indorsement on the writ claimed interest. Boyd. C,
was of opinion that that wns a goo<l demand of interest under the

!>tntiite: Irtrin v, Victoria Harhovr. Jan. 22nd, 1894 (not reported) ;

but the mere bringing of the action appears not to be a sufficient

ilrmand where there has been no specific demand of interest : London,
Chntham d Dover Ry. v. South Eastern Ry., 1893, A. C 429: 09
I,. T. 6.37.

It hns been held in England that a printed notice at the head nf an
B( count that interest will be charged is not a sufficient demand
nithin thp statute: Re Edwards. 65 L. T. 453; but where interest had
l-een regularly charged on sums overdue for three years and upwards.
the fncr that no objection was made by the debtor was held to be
fvidtncp of a promise to pay interest : Re Angletev. 1901, 2 Ch, 548

;

ST, L. T. 171(. overruling Re Edwards, nupra. on this point.

Interest may be allowed upon a solicitor's bill, if a demand in

writing is made for it: Re McClirc. 9 P. R. 213.

Althoufrh interest cannot, in the cases provided for in this section, riiscretiou

be nllowed without a prior demand, it is still in the discretion of '*''<- furt or

the .hidce or jury to allow interest in such rases, even though a de-
'"'^^'

rnand br proved.

Where money has been paid by mistake, interest on it will not be
.allowed in favour of the payer: Jinrhrr v. f'l^rk. 20 Ont. 522: IS
Ont. App. 435: Johnson v. The Kinrj. 1904. A. C. 817; 91 L. T. 234.
imt wlipff moneys of nn estate were distributed under a judgment
-iiliscijui'ntly reversed for irregularity, the payers were ordered to

refund with interest from the commencement of the proceedinps to
.-ft iiside ilie judgment: Uffner v. Leicis, Boi/s' Hotnt v. Lcirw, u O.
L. U. t>84.

Where an action was brought upon a written agreement, silent as
to interest, to recovei" the amount of net profits of a business for a
period ending 1st May. 1895, as ascertained in the mjinnor provided
for in the agreenirnt. but not so ascertained till after thr time fixed
thereby, and it was adjudged at the trial that the ascertainment was
void, and a reference was directed to a Master to take an account,
it was hold that interest was not recoverable, (li under s. 113. as
ill a case in which it had been usual for a jury to allow it. because
nc debt existed which was payable till ascertained, either in the
::iiinner provided in the agreement, or by the account taken in the
ivtion; nor )2l under s. 114 (li. heeause. the mode of computation
rroi ide<l by the contract l;»eing departed from, there was tio certainty
iis to the amount payable, nor time of pnvment: McCullough v,
(If mow. 26 Ont. 407.

J. A.— 11
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mi. us,
U(.

THE JLUICATLKE ACl.

As regard« the rule followed by Courts of Equity in the iUl.n-

auce of interest. Bacon. V.C.. said, in Spatali v. CofuKmliiiWi. ai

\V R S23 ••
I take tiie law of this Court to be perfectly clear imd

disUnct, and to have prevailed fc. centuries, that upon the wrong.

ful withholdinc of a debt, the party who wrongfully withholds it i»

liable to pay interest upon that debt. A jury might always have

given it 1 do not sav it did. but it might always have given it at

law But without reference to what a jury might do. this Court

has given it in numberless instances"; see Rodger v. C'oiip)i(.;ii- d

Eioompte <te P<mt, L. B. 3 P. C. 46,'!: but it is said that as remij-

legal claims the Courts of Equity always followed the law
;

so.- /,. r

Lmdiev L.J., London. Chatham i Dover Ry. v. South Eattern ii,i..

1892. i Ch. at p. 142. Bool* v. Lei/cetter. 3 Jly. & Cr. ^S: 1 Kwii

247.

After judgment has been recovered for J sum of money, iiayalik

"with interest until paid," it is doubtful whether the rate rwenvj

br the contract can be recovered after judgment; see Button v, Iid-

e'ral Banlc. P. B. 568. In Riikert v. St. John. 4 Ont. App. .1";

10 S C K 278. it was held that the contract beci.me merged in tlu'

iudiment and only the interest payable under the judgment could

rrSovereT But ill I'opple v. Si,lee,te,: 22 Ch- D. 98; 47 L, T.

329 it was held that the difference between the rate payable by Ih-

contract, and the rate recovered on the judgment, for the l>.'nnU

between the recovering of judgment and payment, might be recovered

in a subseiiuent action; and see 19 C. U J. 21; .Ice. ieonomic J,.;,

A»ce. Co. r. lnhorne, 85 L, T. 587 : but see Ex p. Peicwfi'. 2.. ( L.

D. 338; 50 L. T. 109.

In England the Crown has a prerogative right to be paid in prioiitv

to other creditors; /« re ll'c« Loudon Vommereul Bank, M Ui. l)^

3B4 lllornen-Uencral v. leonord, 38 Ch. 1>. 022 ;
«ej. v^ H «iJ. 2

Ex. 3111 n.; .Uoiiliiiic Bank v. The Queen, 17 S. C. II to' ; mt *''

Clark.on v. Atlorneu-deiural. 15 Ont. 1132; 16 Ont. App. .VJ. „ml

see U. S. O. c. 120. s. 34, which in effect repeals 9 Hen. viu. c. l^.

115. In actions for conversion of goods or for trespaw

de hnnis (/.<porlalis. the jury may give interest in tlie nature

of damages over and above the value of tlie goods at the tnuc

of the conversion or seizure, and in actions on policies of in-

surance mav give interest over and above tlie money recnvir-

able thereo". 58 V. c. 12, s. 120.

After goods are placed in the custody of the law. as for install, i-,

in the binds of a sherhf or receiver, the liability of the defend jiit

for inlerest on the value of such goods ceases
;
Perurwii (.mno Co.

V, Ureiifiit. 1802. A. C. lOfi.

inur«ton 11«. t'nless it is otherwise ordered by the Court, a v,t-

jurtginmu.
^j|,j pr judgment shall bear interest from the time of the ren-

dering of the verdict, or of giving the judgment, as tlie rase

mav be notwithstanding that the entry of judgr.ient slum

have been suspended by any proceedings in the action, whethir

in the Court in which the action is pending or in appeal. •>

V. c. 12- 5. 121.

Riliht
the Crown

When by
WSJ- of

dsmsgee
ill certain

«ctioni.
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I'l.EADlNG ON FOUEIGX JIUGMKNTS.

Interest doen not run from tbe date of the reitlict. where the judg-

1

inent i« expreasly d':ected to be entered at a future day : McLaren
V, Vnii't'hi Central Uy. Co.. 10 P. R. 328; and where a verdict is

emered. subject to au award, the nmount of the award does uot bear
ihierest from the date of the verdict: UoiiC v. Beaity, 7 P. It. 3it

;

i'lid see \\Q(jdiuff v. ianuda Guarantee Co., S P. R. Qii2.

Where tbe ?ntry of judgment is stayed, the interest neverthelesj*

runs from the dale of tbe judgment: 7'albot v, Canadian C. C. Co.. 33
C. L. J. 735; 17 0. L. T. 336; and aee Rule 029.

Where the judgment declares n charge of money upon liand without
imposing any personal liability, it bear» interest unless otherwise
t.nlered; Re Drnx. liHW. 1 Ch. 7S1 ; 88 L. T. 510: although the con-

irary was held in Lynch v. Skcrritt. Ti Ir. Eq. 4&4.

.vn interlocutory order for payment of costn vras held to bf n judy-
iiieiu within Imp. Act, 1 & 2 Vict. c. 110, s. 28. and to carry interest

on the costs from tbe date of the order : Taylor v. Rm; 1894. 1 L'h.

413; 70 L. T. 232; see also K. S. O. c. 80, s. 9.

The interest included in a judgment is a part of tbe diim for the

purpose of determiuing the scale of cost« applicable: Malcolm v. Leys.
15 I'. U. 75; hut not the interest which accrues on the verdict or
judgment under this section: Sfroule v. Witaon, 15 P. R. 349.
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I'LEADINGS IX ACTION'S OX FOKEIGX JUDGMEXTS.

Foreign judgments are those given by Courts whose juri.sdiction

does not extend to Ontario; Macfarlanc v. Derbinhirc, 8 U. C. Q. B.
tJ; a foreign jiitlBUieut if not impeached or denied is prvtna facie
evidence against the defendant: Manmug v. Thompsmt. 17 C. P. (500;
but it must be a judgment which finally and conclusively (subject
only to appeal i settles- the existence of the debt, so as to become
rca judicata between tL.^ parties: Soution v. Fniinini, 15 App. Cas. 1.

A foreign judgmait constitutes a simple contract debt, so that the
period of limitation in such case (0 years), for bringing an action
upon it, applies: yorth v. Fisher, Out. 200; and is a liquidated de-
liijind which may be specially indorsed under Rule 138: Hulitics v
suifford, 10 P. R. 78.

The principle upon which a foreign judgment is enforced is that the
juilyriiient of a Court of competent juri-sdiction over the defendant
uuiiiwes an obligation upon the defendant to pay which the domestic
Court is bound to enforce: Foiclcr v. VaU, 4 Ont. App 270
Cu^tii-juv V. inirir. L. li. 4 E. & 1. App. 414: iJodard v (inn/. L U
<1 a. B. 339: He Trufort. Trafford v. Blanc. 57 L, T. 074; kitUr v
iiutfivM, 32 Ont. 35<): Fcyerick v. Hubbard, 80 L. T. 829- t<irai:ie
\. SuaKte, 31 Ont. 324.

No legislature, havinj: merely territorial jurisdiction, can confer
on Courts under its control, jurisdiction which any foreign Court
'iiKht to recocnize. ngninsr absent foreijniers who owe no allegiance
or obedience to the power which so legislates. In all personal actions
the tourts of the country where the defendant reside*, not the Courts
of the country where the cause of action arose, should be resorted Ut-
i<trdar Gurdyal Ningh v. Rajah of Faridkotc. 1894. A. C. 070- see
ills,, note prefixed to Rule 10"2.

A judgment for a penalty payable to a foreign state, un.ler as atute of such foreign slate, does not create a debt enforceable in
Ui.N irovince; bt:T; where llie penalty is payable l)v wav of indemr-itv
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to a private citizen a forfisn jmlpnent for '"fh ?"""| "»'
.'.r

inforc^ in Ontario; a«(i»»«o» v. Attrin, 20 Ont. App. T03: 1S:M.

A. C. 15"-

A foreign ju.lgment is not a inerger of the original cause of nct.„u.

which may, notwlth.tan.ling »nch ju.lgment. be .ued on In On,:,,,.,:

Trriilaan V Ul/t™. L11 Ont. 4;;(l: UugUt v. ( (MV/llc. - -n. «.,

^fflrtle^l n S. l" .«!. ««».. CkT9»« v. H.mpCre^, 31 8 C. U. -Mt

thoToreign jndgtreut creditor may »ue either upon the judgment .r

upon the original cause of action
:
li.

11,0 tribunals constituted by ITovinrial authority cannot eNt.:;!

t^eir powers so a« to bind by th.'l.- deci.ions persons, or tl.. :,

property. In other I'rovlnces. unless such persons choose to at .,ru ..,K ju.'i«.lic.lon: but julgment, of I'rovinclal Courts are bm, . u .n

perlo,^, resident in other I'rovinces wl.en pronounced '"';'": '

ptocee.li.lss whi.b they have themselves tn.tttuted ;
/)..,o«t. ^. ' J-

iricA-, 1 O. L. R. 34B.

\ foreign judgment is prima fucie evidence only that the tor. )::n

Court imd jurisdiction over the subject matter, or the person »t ...

deteudant and that the judgment waa regularly obtained. It may u

shown bv «y "
defence that the judgment was not bindingjn the

foreign ™untrv. for want of jurisdiction. The Court has ]ur.sd„n.,n

over the person of the defendnnt when he is a subject of the coui. r,.

even tho, gh not resident nor domiciled in it. and he ,s therel.r,.

bound bv a judgment, though obtained in his absence, where recovered

mler the pfoces, of the country to which he owes alleg.ance n. a

sub ect or tetuporary aliegia.ue. by being when the sm, w-as e,„„-

m« ced re«iden in the country, so as to have le beneht and pr......

S™ of'i 1 ws. The absence of these circumstances «•" ootism.e

altence: see Fo,,-;,,- .. V«l>: Ooia.l v. >iray (.,.,.. .Vt.i,.., -

471 ictcaa v. SMM,. « Ont. B»9: Solmc, v.

«'°f«;:
V,''!* V t,',;

:

Bmlly V. Crom..rH, 1> P. U. .W; TurnltiH v. HtlA-tr, 67 U T, .i..
.

2 Smith L. C. 10th ed.. 7f!6.

If the foreign Court had jurisdiction 'i',."''"™ <°^ "Jf'^^'^'.v
submitted to its jurisdiction by appearing: lo.«<( v.

''''^""J'lll,
R 1«1 • 1 Cab. & E. 5M 1 . the judgment is conclusive so as to pre eut

L from preading any defence which might have be.n pleade

,h™ foreign eonntrv; Fotclcr v. r«i; and other cases. ,«„,«, J«.-.

V. Bro<liu, 11 r. U. M2: Solmet v. Slafford. 10 I
.

U- •»'.

A judgment or decree pronounce<l by a foreign Court wlP be "«• J

and .acted on as linal. notwithstanding any irregular t> of pMKe.ln,.

under the local law; provided the foreign Court had J"isd.ct,o,... •

the subject matter, and over the persons brought
f

tor' '• ""
'

;

proceedings do not offend against Knglish views of substantial j-

dc?; /'"tUcrtoa V. Ht,,/.,.. l»l«', 1 Ch. 7S1; >">'"'. "1°"":':'

foreign judgment n.ust tall if It be proved that the judgn. .. «.

obtained without notice to the defendant, actual or com ....
-e^

«,m,°e V nrr»»c. 27 Ont. !«i; 31 S. C. U. HC; but it a defem'a...

fn?l,e foreign action does not prove that he had no notice of .1-

procee,lings and no opportunity of appearing m the foreign Cmi...

L j..dg,i.ent. if i» rn„. may be conclusne ™ h.m ;
see fr»c,,

Corr SI I.. T. r.n; l'."e A. C. 1.'.: S> I- T. 144.

Hv invoking and -ub.nilting to the j..risdiction of a foreign <W; ..

pnrtV mav. in «n .i<ti..u in Ontario ou the judgment of the fore. ..

(o.irt. be preeh.ded f,om setting up wan. of jur.sd.ction to
.

.S'icai:»c v. Siftiizir, :!1 tint. S24.
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l-'raud In obtaining a foreign judgment is a defenre: Aboiiluff v. Sac*. IIT-

Ufiiteiilivmer, 10 Q. U. V. 1IIK>; e.g., by means false evidenc<* aiWuffd ll8a.

Ill the foreign Court: Hollendcr v. Ffoulket, 20 Out. (11: .\iidt.rgun v.

.\eibitt, 1 O. W. K. HIH ; 2 O. W. K. -^i); though the fraud in such

tliat it cannot be proved without re-tr.ving the questions adjudicated

iipdn by the foreign Court: Jh. and Vadala v. Lane4, 25 Q. B. V. aiM;

tvj L. T. 701 ; fla L. T. 128. It is also a defence that the judgment is

wiitrarj' to natural justice, as In Buchanan v. Ruckn; 1 C'auiii. *13

:

Ea^t., 1D2; or the fact that it waa obtained aguimif defendant with-

out Dotic« (he 1/eiug an alien), notwithstauding the judgment '\s valid

ill the foreign country: RousiUou v. RoumHIuh, 14 Ch. D. 351.

Where the defendant did not appear or submit to the jurisdidiou

(•t the foreign Court, and was not resident within the territorial

jurisdiction when the foreign judgment was obtained, an action on

'uch judgment (vxcept when recovered la the Province of Quebec.

:is mentioned in s. 117, pout), cannot be maintained In Ontario: s>'e

Tariibull V. Walker, 67 L. T. 767; and see Schibaby v. WeBttuhoh;
Siriinr Gurdml Siiigk v. Fmiifkutv, and other casten. supv.

117- In any action brought in Ontario on a judgment -uii mmn
oUained in the Province of (Quebec in an action in which tlie {''^^"^f^

servict* of notice on tlie defendant or party sued has Ijwn per- "htre wr-

soiial. no defence tiiat might liav been set up to the original i>er§oii«!.

action shall be pleaded to that brought on the judgment. 58

V. c. Vi. s. I-.",'.

IIH. In any action brought in Ontario on a judgment
obtained in the Pro ince of Quebec in an action in which
jtersonal service was not obtained and in which no defence
Mil' made, any defence that might have been set up to the

oriL'inal action ina\' be made to the action on the judgment.
r.8'v. c. 19, s. 193.

Qutere. whether the personal service referred ''• 'hese sections means
service in the Province of Quehec: Court v. ficott. 1(2 I'. C. C. P.
HS. In that case the action was upon a prom, note made in Toronto,
pnyahle in Montreal, so that the contract was performable. and the
l)reach occurred in Quetwc. bringing the defendant within 22 \'ict. c.

5. p. oS. which, by the law of Quebec, gave the Quebec Court juris-
(iirtion upon a personal service in Ontario.

As to the mode of proof of n Quebec iudgni'^iit : see Tilton v
McKay. 24 U. C. C. P. 94.

Suit upon
judi^ment
in ijuebec.
where the

persontLl.

IIAr. In any action brought in Ontario on a judgment costs of

ohtaincd in Quebec, the co*t* incurred in obtaining the judg-ijiieb^*"'
rnent shall tint lie rocoveralile without a Judge's order direct- J"'*'-''"^"'^''

ing their allowance; and such order shall not be granted un-
less, in the opinion of the Judge, the costs wore properly in-

cnrrcil. nor if it woul.l have lieen a saving of expense-' ;uid
<osts to liave tir^t instituted iirnreeilinL's in Ontario on the
r^iginal dnim. 3 Eil. vii.. c. 8. s. 11.
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n». Subject to Rul«9 of Court, and to the express pro-

vision, of any statute, the cost, of and
'"^'•l';"

.'i;;';',;;:
':,:'-

inL- in tlic Supreme Court of .lu.l.cnture. shall he in tlir li -

retion f the Court o. Judge, and the Court or ,Tudp. . al

have full power to detern.ine hy v'hom and to what ..u-ut

such costs are to he paid. ''9 A . c 18. 8. 11.

See n.ite. 10 Rnle li:io. »nil '-' Biilci VZW. V2i\.

-timilea: R'J! V. Miiiicioii, 8 O. U. It. 2-t-

[•1,. nieie nl..eme of nnv liiiise conlerrlns jnriertictlon on the C.iiii

... ... „. ,„ n.nonnt to 4, express urohlbltlon l)T t ,..

conferreil by this section: R, SHmarr. 1U02. 1 Lh. i-11.

This section authorizes the awarding ot ™»<'.
"j.f' ^'""'^ "j ',';

peal on motion, hefore it: JVopIc', /.'".". <";•. ^• '''<«"*• « " '• '

'
The ancient doctrine that in matters of Common If" ">^ '';;;;"'^

neither pay. nor receive, costs, !"'"«„ ^""'i,7."si\'=-i'='';,
Rrx V lrc;iti«/iop of Caiilerhiiru. VMYi. 2 K. B. .na. an ''•'
h,,f various "tatutorv provisions have in Ontario made a cl ange .<

?h . r^e^, so h^t ft ha, been .aid that the rule i, P™"'-^"''!- »';;;
'

s"edTT« :.U,„r„c»-Oc„cr»/ v. Joronto Gcer^ '';""" P';"^;'^",

r, O. L. It. iWIT, and ifulc 231); but see ,/<j»«»oii v. The hiug. 1-»H. ,1

C. 817.

WITNESS FEES.

F„.oi<-..-
' la©. Xo public official or other witness subpienac

':ZCT called upon to produce before any Court or other tril-

"•"'"' " nnv public or other document shall he entitled to more

ordinary witness fees, unless the Court or other tril

otherwise orders. .58 V. c. 12. s. IST. part: .59 \. .

Sched. (30).

See also /,*(/(' ll''l.

1 or

till:]]

When rt-

(ereiice. to

lie to Ma^-

hi:ferences to m.kster in ordin.xry.

121.— (1) I'nlo.. the blaster in Ordinary shall certify

that hv reason of press of business, or for other good iv.-..;.!!.

]i,. i. i.ivsontlv unable to proceed with any reference or trial.

or unless the'.lud!:e or tlie Court whicli directs the retcremo

:Z trial is satisfied t!:.t the .aid Master m f'-'™
^

o,herwi.e unable or ou,d,t not by reason of d.s.iualificati.m
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rMe. Itt.

„r for anv other good reason, to take or proioed with any I

efertuTor trial, the references which -hall Ik. .nade by the

Sh, ourt or a Judge thereof at the trial or hearing in

Toronto of any action, ™it or proceedings begun and carried

on in Toronto, and which might according to the practice of

-he Court lie referre.1 to the Master in Ordmary, sliall be to

the Master in Ordinary. This section shall apply to refer-

onecs made by order of the Court or n Judge under t he Arbt- J'-
»»'

trtition .ItV.

(') Xntliing in this rt'ction contained shall affect the pow-

c,< "of refcrc^nce of tlie Court or Judge where a reference shall

1„. nu.de to 11.1 engineer or other skilled or exj-ert pers<jn or

t„ ill, nm.ini Referee agreed upon by the parties. 60 V. c.

14. ». S7; .3 Kd. vii. c. 8, s. 18.

liCUIS OF COLHT.

Th,. re.nlt of ."-.inns 1'.'2 to VS, in the prexe... A« is. tl.a. siuoe

II,.. M went into operation, the power of mulling Kuki is ns tol-

jmvs

:

111 l/uten mnv he miule hj- Ihe Supreme t'liiirt "i .lii'lUntnie l..i

Ontario tor Bnverniiig its several l(ivi»ion» (see. 1L.1.

I'M Subject to anv such Kn/<, ot the Supreme Cmirl. the Judges

..f I'he Court of .\l.iieai may n;ake Huh. for that fmin. and the

l,„l"e« of the lliBh Court luay make ;,•»;.'. for the Hi'.:li I ourt (sees.

l-j:rnnii 124). The Knglish .\ets do not give any suih power to the

Judges of tlie High Court.

Cil The Ijeutennnt-Oovernor may authorize th.' three t'hief Jus-

tices and liic Chancellor to make Uiitei; and Kuha so made are to

h.ive tile same effect as if made hy ail the Judges of the Supreme

Court : sec. 126.

.Vs to the power to make Rules respecting criminal procedure;

sie Cr, Code, s. 533.

As to the virtue and effect of Rules of Court ;
and n.s to flnlr.

which mav not he considered tiitra lircs ; see Vrmiamg v. f/oo..c, ISiUi.

1 Q. H. 471.

Kiiles of the Court are not to be construed as having a retroactive

elleet so as to deprive any suitor of any vested right or interest he

may have acouired' at the time of their being passed
:
/shnd v.

Aiiiarinith. Iti V. H. 3; but where tiley merely affect procedure, they

will be held to apply to all pending actions: Ih. : Spcucc v. G, T. lie-

17 1'. K. 17'J; tint see ilcGillivfay v. Limhay. 10 I*. It. 11.

122. -in The Supreme Court may at any time, with ^™'S,*'
°'

the concurrence of a majority of the Judges th.-ri.of (iresi

at any meeting held for that purpose, alter and annul any

Rules of Court for tlie time being in force, and may make any

further .ir ,inilit;ti!;iil Knlcs ot Court for carrying t!v.s Act

iiiAke KuleB.
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Ch4nibor>,
•tc., to

iiiKks order*.

TUI JUUtUATUBX AUT.

into effect, and in particular for all or my of the following

matters, that is to aay:

(a) For regulating the sittinga uf the High Court of

Justice and the Court of Appeal, and of nuv

Divisional or other Courts thereof rwpectivflv,

and of the Judges of the said High Court sitting

in Chambers;

(J) For regulating the pleading, practice, and prooeiliire

in the High Court of Justice and Court of Appeal

;

8m Enf. J. A., 1!1?5, . 17.

The Court of Appeal and tbp High Court have each aHiljtinnai

Hiili>-tiiaking iiowprw ; nee flfl. 123 aod 1S4.

(c) For the hearing of appeals from County Courts, or

from a Judge of n < 'ouiity Court, from Provisional

Judicial District Courts or from a Judge nf miy

such Court, from Surrogate Courts, Stipendiarv

Magistrates, or Division Courts, by any tn.i nr

mori' of the Judges of the Supreme Court, ami lor

regulating the selection of the Judges nf i

Supreme Court, who shall hear such appeals, iiini

fir regulating all matters relating to the prai tiie

of such appeals;

There is no eimflar clauae Id the Eag. Acts.

Spc Riiies 7'J3-T'.1T.

(<f) For cnipowering the Master in Chambers, or am-

lieferee sitting for him. or the Judges of Ih*

Countj- Courts, other than the Judge of the

County of York, or the Local Masters in res|mt

of actions brought in their counties, to do any

such thing, and to transact any such business

and to txercise any such authority and juris-

diction in respect of the same as by virtue of any

statute or custom, or by the Rules of the Ilijli

Court, are now or iiiny be hereafter done, trans-

acted or exercised by a ,Tudge of the High Court

.sitting at Chambers, and as shall be specifioil in

any such Rule, except in respect of matters relat-

ing to

—

1. The liberal' nf the subject;

2. Appeals and applications in the nature of

appeals.
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8. Proceedingi under Tht Act raptciing Luna- 1*^. in.

iici; r'i.

4. Applicatiom for idrice under The Trii$lee*"iJ^'

Act;

8. Matters affecting the custody of rhildreu;

and

6. Froceedingt under aectiou 37 of tins Art.

Sn notM to Rtle Vi.

(«) Generally, for regulating any matters relating to

the practice and procedure of the ,«nid Pciurts

respectively, or to the duties of the officer* ; here-

of, or of the said Supreme Court, or to the costs

of proceedings therein: (a) and every other matter
deemed expedient for the better attaining the ends
of justice, advancing the remedies of suitors, and
carrying into effect the provisions of this Act and
of all other Acts now or hereafter in force re-

specting the said Courts.

(a) What follows this is not taken from the English Act" but
Irom R. S. O. 1877, c. 49, s. 45 (7).

(f) Subject to the approval of the Lieutenant-Governor
in Council, to make Rules from time to time regu-
lating all fees payable in stamps.

Spe the TflriiT B.. inira; and as to power to impose fees, see
tnitituie of Patent At/ents v. Lock%eood, 1894. A. C. 347.

(2) Where any provisions in respect of the practice or pro-
cedure of any Courts, the jurisdiction of which is vested by
tl.i- Act in the High Court, are contained in any statute,
Bules of Court may be made for modifying such provisions
to any extent that may be deemed necessarv for .adapting
the same to the High Court, unless, in the case of auv Act
hereafter passed, this power shall be expressly excluded.
To the same effect is En(t. J. A.. 1875, s. 24.

See ITOIionu v. Goote, 1S97. 1 Q. B. 471.
Tlie operation of this section is probably now verv limited as

nearl.v all the statutory enactments regulating practice and pro-
cedure in any of the Courts eiisting prior to Ont. ,T. A., 1881 whose
J.ir,s< iction .3 now vested in the High Court were, at the time ofhe I evisions of the Statutes in ISS" and ISO", intended to be em-
bodied in the Coasolidaled Hule<. lor an instance in which the Rule,vary o statute, see note to sec. 128. infra.

(.3) Any provisions relating to the pavmc-iit. transfer or
dejiosit mto. or in. or out of any Court of any money or
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Juilue* (It

Court o(

A)>|>nl
'lay nuke
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property, or to the ilenlinn tlicrewith, ihall. for tliu pur|io-..

of thic motion, lie ilwniwl to l« proviniomi n-lating to pr«c ii,.'

and prm'ttliiru.

'I'Rkon from Klig. J. A., 1NT\ t!4.

(4) All B«!e« of Court iiindi' in |iur»iinnic of this «iiinii

sliall from ami after they come into operation, rettuhit.- ;ill

mnlterH to Hlii.'h they extend, until iinnuUeil or alten.l in

pursunnce of this" section or -eition 1'.'"). SS V. o. 12, s. i:!i;

e, 13,, «. 41.

T«k«l (toui Km. .1. A., !»;«, «. IT.

Ittih' M rp«|ulr<''* t'i;>t OPW ttuteii tihall be publUlwd In the Itni

(Inzptrp for 7 tiay* before coming into force, oJleRP" the pubIicnii.,M

in fxprf^nly 'll^peDni'd with

19S Snl..;ect to any liules of e'ourt wliieh may be inml.'

under the provision* of the preceding section, the .Tudj;.- .f

the Court of Ajipeal. or a majority of them, may from time

to lime make such (jeneral Rules "and Orders for fi.Nintr tl;

costs to lie ulloHcd in respect of proceedings in the said Coiirt.

and for regulating the difreren*- proceedings in appeal, mid

gencrallv for the effectual execution of this Act and the in-

tention and object thereof in regard to the practice in ap|.cnl^

as to theiii may seem expedient; and may also from tiiiic m

time alter ami iimend any of the existing Rules or any I'n'o-

n.ade under the authority of this .\ct, and make other Itulc-

iii>fend thereof; iind until such Ride- arc made, the piv-. in

Rules and the existing practice ami mode of proceeding in the

Coiirt shall continue in force. 58 V, e. 12, s. 133.

The Riil<^ nnthoriz,-'(l to be mnde un.Ier this section, would iipiinar

to he merel.v hiil'^ nffectinu the pro-^eiinre, and costs to be aIlo"..i

in tile ('(im-t of Appeal.

•hviutu <>t

HluhCMir
nisv inslce

Kule«.

134. The .Judges of the Hiih Court or any four of tliem.

of whom two of the Presidents of tlie Divisions of the High

Court shall be two, shall, as regards matters in the Hii!)

Court, have ]iower to make general rules from tiiiie to time

for the regulation of the practice of the High Court. .58 V.

c. 12, s. 134.

Irnmin"''
!** Tho I,iculcnant-Ciovemor in Council iiiuy from time

cn'riieii ma.v to time authorize tiie followin;; [icrsons. viz.: the Chief .lu--

"r\2" tice of Ontario, the Chancellor, the Chief ,7u-tice of the

m*"'" [King'-] Bench, th.c Chief .Justice of the Coiunioii T'leas. nii<l

Rule.. j„y o„g np n,„re of the other .Justices of the i^upreme Court.
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iiuki' lliilr- ii( (niirl iiiKlcr tliia All; V »iuli a|>|Hiiiit-

1

I lie »|».(i|U'.l liy (IiiIit'

I (niiiK il. mill Ilii> .litilp> >u upjHtiMifil, or iiii\ tlirit' i>f tliiMii

t'lit to rnriliiiitu (o<r Hiirli titiii- an *hi

iikt' ^ll(l) Klll^^, anil llii' ^iiiiif -liiill liaw' lli< Otfllt

u- if iiiaik' I'V all llii' .liiil."f,. nf ilie Su|irr t nun, iuhIit

IS 8S V. l:l.-

136. 'I'hf Jiiiljio 111' till' SiiiMi'iiii' C.iml ami .il the lli;;ii ,*;"'".'"'

I, ri-|n-'i'iiVL'ly.

Ill Ciiiirt u'lili

.11 liino lliu siiiif aiiiliiiiitv III iiiuku;!"!'-''

•it 111 District Ciiiirts UK tlit'v liaM'

In ihi' IliL'h Cuiirt mill tn (.'oitiitv L'i'Ui-t!i. aiiil

' Aulluiri/i'il ac nii'iitiiiiu'il iliiiii 1'.' c.{ llii

, viilli ri'!*|iiTl 111 lli^trii I I'uiirl". IiilM- the like

:,h \. IS 13«.

1117, A Ciiumil iif the iif the Miiit Supfi'iiie Ciiiirt,

I wliii'h line luitice .-hull ne l'iu'Ii In ull the -aiil .linli'e-, nhall '.''"•'',''

i.lile iinee at lea.-t in i'mtv \ear. eh ilu nr liavs a^ .I'l'i.^!

eliall lie IIm'iI liy the l,ieilteiianl-liovenii;r, I'm- the inirpn

i' (.nn-iili'i-inj: the iijieralioii iif llii..! .\ii anil 111' the liiiles iil'

Ciiiirl I'm' ihe tiliie liein;; ill t'lili'i', anil illsn lite vuirkin;^ lit

liic >e\eral iitlin.- ami Ihe iiiTali;:einent^ reliiiive to the iluties

iif the iillicer- iif the .^uiil Courts re>|iivlivel.v, ami of iiii|iiirili};

mill e.vaiiiiniii;; into any defecl.- wliiih iimy a[i|ii'iir In exi>t

in till- -ysieiii 11 priKeilure or the uilniini>t!'Htiiiii of Ihe law

111 ilie llijili (-'ourl of .lustice or the Court of Appeul. or of

iiMi other t'inirt. or liy any other allthnrity; iiliil llte\ shall

ir|iiiii aitiinally to the Menteiiatil-tiinentor what (if any)

iiiiienilnii'itls or alteraIioii.< it wiuih! in iheir jiiilL'ttifnt ho

e\|i'ilii'nl to ntake in Ihi-; Act. ir oIltet\vi>e lelaiin^' to the

itihiiini-iration of ju>tiie. <iuil whul oth.-r provi-inn (if any)

uhiili laniiot he carrieil into effeit without le);islalive an-

iliiirity it wouhl he expedient to make for the hetter nilniinis-

tnilion of justiee; an extra. iiiliiiiiry louneil of the saiil .Tinl^res

iiiiiv aUo at any time he ciinveiieil h\- the riieutenanl-liovernor.

V. I'.'. in;

. Itii|i. i.iiiiitnii.nf .1. .\.. 1^7;i.

13N. live as hv this .\it or In uuv liules of Conrt other- ]'""

i\i-i. proviiled. all forms anil tni'thmls of priK-eiUire witieli, "f .Ai^tii

Iifi'T 111 Ihe '.''2n(l liity nf .\tif:ust. ISM. were in fnree in nny o

(111. t'onrls whose jurisiliotion then heeaitte vesteil in the -aii

fiiiirt, nniler anil hy virtue of any la

i.vhatsoever. am! wh.ii-h ;i

^'eiicral onler
\

re tint inrnnsi^tiMit with t^iU'

lith any Rules of Court, mav eontimie to he used and
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pnitlised iu tlii' said High Court oi .luslko, iu such aiM
;

.

lik.' tases, and lor sudi and the like imrpo^es as nearly .,.

niav be, a.i tliose to wliich they would liave l.ecn apiilua' lo

prior to the suit! date in the respective Courts of winch i ..

juiiJictio'i liecame so vestud. js \. e. 1','. >. 138.

This section is taken substautially from Imp. Act of ISTr.. ^. Jl.

SCO al-o sees. 48, 5S kVH.

This siciiuii UiU.~t be tiikoii 10 have liecu crentlj- modilinl Ijy A« •

:) which provides chat as to all matters not jirovided for in tlie lull:..

,1,,. 1,1-aeuee i. ro he reKulat .V alialoB} tHerel,, luMead .,.. ,i

this seetion laeiltioncl. Ii.v the iiraetico prior ti tlu? Jud. Act. 1^-1,

12». The Cousolidateil Kules of Practice and ProcelH)e

ol' IS'JT, revised and consolidated under the autliority of - -

lion I-.' of The LuK Cnurls Ad, IS'J-i. imd of section 1.'.
-

I

riit Law C'nirls .\d. ISO'l. I.y the L'onii.iissioiiers appmii!..!

under the said section -12 and aiiproved by tlie Licuteii.inl-

(inveinor in Council, are hereby declared to be a» valid .i> :.

cuntiiined i.. an Ad of the Legislature; and notliiug m I'^r

said Hules siuill be open to any question as to the jurisduu ii

ill niako. approve and authorize the same under the said -ci-

tion or otherwise, but the sai.ie shall be subject to be v.ivieil

(11- repealed from time to time by the same authority an I

-

the same manner as other Eules of Court. 59 V. c. IS, s. V>.

OFFICF.KS .\ND OFFICES.

ISO. (1) 'i'he Lieutemint-Ooveruor in e'ouncil may Ir

(iiuc 111 time appoint a Regisirar and an Assistant Kei::-ii:ii

of the Court of Appeal.

{D The .-aid Hegistrar or As.-iscant Kegi.trar shall ii
'

take for his own use or benefit, directly or indirectly, any li >

or emolument, save the salary to which he is entitled by biv.

;

and all fee. received hv him on account of the said olli. -

shall form part of the Consolidated Revenue Fund, and siudi

be payable in -tamps, subject to Thf Ad re.sp<'d,iy ].•«

Stiiiip.^.

(3) Iu the case of the ab.-cnce nr illnc>ss "t the Eegbstrar. :

in ca.e the oilice o' Registrar is vaeatit. the Assistant Eeg^;

trar shall perforin all the duties of the Registrar. 5 Ed. >
i.

c. 1.1. s. 4.

13J—(1)

time appoint i

an Acciiiiiitani

Omcm-s.

T'le IJ

I
Miistc

t-!iteiiant-Iin\ernor may from tiiiii' '

r in Ordiiiiii'y. n Master in Cliamlii>

upreme Coiiit and two or more Tame.
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('.;) S<ub]ect to orders of the Lieutenant-Governor in Coun- •?"• •"

cii, the said officers and the Local Masters shall be otlicers of

ll;c .Supreme Court and attached thereto. 58 V. o. 18, 8. 140.

liy order- of the Lieutenant-Governor in Council of 22nd May.
ifSli. the Master in Ordinary, and Local Masters, were constituted

iitticers of the High Court.

132. The Lieutenant-Governor may from time to time

fippoint for the High Court: one Clerk of the Crown and
Ple.is: two Registrars; one C'lerk of tlie Process; one Clerk

of Records and Writs, and also such other clerks and otTicers

:is the iiusincss of the Court may, from time to time, require;

,t:k1 sufii officers and clerks shall, in addition to any of the

duties usually performed by the like officers and clerks, per-

form such duties as may by Order in Council or Rules of the

Supreme Court or the High Court be provided. 58 V. c. 13.

j. HI. part; ,59 V. c. US. Sched. (35).

ApiKiint-
nieiit of
Cjerk of

1S8—(1) Subject to orders of the Lieutenant-Governor
jljjj;;,",'"

in Council, all officers attached to the various Divisions of "*"' to

the Hii'li Court shall renuiiu and continue to be attached to eraiD'i'vi-

ihe Division to which they are now respectively attached. Jil'Ilhi'i'iL-.,!

r,,iii,inre Eng.. 18!I3, R. saw.

(3) AVhere a doubt exists ,ns to the position under this Act
of any existintr officer attaihed to any Court or ,Tudge affected

liv this .\ct. such doubt may be determined by Rule of Court.

(:>! The Lieuten.nnt-Goverimr in Council shall have the
power and (subject to any Order in Council) the Judges of the
s.nid Supreme Court shall have power to change the official

UiiiiH's (>f offices and officers, and to change and regulate the
ilutio of the officers. 58 V. c. 13, s. 148.

S..I. Eui. J. A.. IST'.I. s. 24.

1»4 Suliject to any llrder in Council in that behalf. theS'JJ"'
business to be performed in the High Court and in the Court >"»>»>•-»

of Appeal respectively, or in any Divisional or other Court offlcerl

ihcTcof. or in the Chambers of any .Judge thereof, other than
that iiorfornied by tb.e .Tudges. shall be ilistributed among the
n'vcnil officers attached to the said Courts by the preceding
-cctiou in such manner as may he directed liy Rules of Court;
iud such olficers shall perfcu'iu -uch duties in relation to such
business as may be directed l)y Rules of Court; and. subject
to such Order in Council and Rules of Court, all sm!i officers
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itspeetively shall tontinue to perform the same duties, as

nearly as inay be, and in the same fuanner as if this Ait liail

not been passed. 58 V. c. lii, s. 143.

Sio Ent. J. A.. 1873, >. 77.

I8S (1) Even- officer of the Court hereafter apjioiiited

shall, liofore lie enters upon his duties, take and subserihe t\v

following oath:

—

••
I, A. B., of , do hereby solemnly swear thftt I will, m 'nni-

inj: to the best of my skill. leartiiiiB. ability and judgment, woll uiid

faithfully execute and fulfil the duties of the office of (ox Ih' c'^r

tuny be), without favour or affection, prejudice or partiality, tii nny

l)er8on or persons whomsoever. So help me God."

(2) VHien not convenient to a person appointed to any otliie

to attend at Toronto to take the oath of ofSce, the oath may

be taken liefore the Judge of the County Court of the Cnuiity

in wliieli the officer resides, or before a Commissioner au-

thorized to administer affidavits in such County, and the oath

shall lie certified liy the Judge or Commissioner and liled

among.st the records of the Court at Toronto. In all otlier

cases the oath shall be administered to the officer by the Jtulgi-

in open Court. .')8 Y. c. 12, s. 145.

ia6. The Clerk of the Crown and Pleas, the Clerk n(

the Process, the Registrars and Local Registrars of the Hiiih

Court, and the Deputy Clerks of the Crown and Pleas, shall

when reijuired by the Lieutenant-Governor in Council, give

securitv to [His] Majesty, in such sum and with so mniiv

sureties, and in such form as the Lieutenant-C.ovcnira- in

Council directs, conditioned respectively for the due perform-

ance of the duties of their respective offices. ."iS V. c. 1'3. s.

146, part: 59 V. c. 18. Sched. (2.3): fi.T V. c. 1~. s. 8.

187. The neglect by any such officer to give such security

shall render his appointment void; but the forfeiture of otlire

shall not affect any act done by him during the time he ai tii-

(illv continues to hold his appointment. 58 V. c. 12. s. 147.

part: .'0 V. c. IS. Schcd. (24).

ISN. The T;ieutenant-Govemor shall in his discretion

rpprove of the security and sureties so given by the Clerk of

the Process. Clerk of the Crown and Pleas and Registrar^:

and the Judge of the County Court having first certified lii-

approval in wTiting. of the security and sureties given by tin'

Local Registrar or Deputy Clerk of the Crown for his County.
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I lie Lieutenant-Governor shall iu his disuretion approve o£

the security and sureties so given bv such Local Registrar or

Ueiuity Clerk; and such securities, when executed and ap-

proved, shall be dulv recorded in the manner provitled iiy

The Act respecting I'uhlic Officers, a shall then be deposited

in tlie office of the Provincial Treasurer. .")8 \'. c. 12, s. I-IS,

part; 59 V. c. 18, Sched. (25).

ia». The Clerk of the Crown and I'leas, the Kegistrars

and the Clerk of the Process respectively, shall keep their

utlices in Osgoode Hall, in the City of Toronto. oS V. c. \i,

-. h:i ; J9 V. c. 18, Sched. (20).

140. The Clerk of the Process shall make to the Trea- ti>» ck^k

Mirer of the Province quarterly returns, verified by his atfl- m jj^kj^

ihivit. of all writs and process supplied by him to be issued SumJ.'

by the said officers. 58 V. c. 12, s. 151, part; 59 V. c. 18,

Sclied. (S7).

141.— (1) Suiijcct as aforesaid, the Judges of tlie County "J^J,
Courts, tlie Master in Ordinary, the Master in Chambers, the

Clerk of the Crown and Pleas, the Registrars of the High

Court and the Local Masters shall be Official Referees for the

trial of such questions as shall be directed to be tried by such

Kcferees.

rile Diainage Keferee w not an Official Referee under this section

unless specially so appointed, which has not been done : ilcClurc v.

nrooke, 5 O. L. H. C9.

Iional Official Rcforets. and the Pre.-^ident of the High Court "i.vi*
'^

ilHioiiiteil

so certifies, the Lieutenant-Governor from time !i> time may
a|ip"int otiier additional Official Heferees accordingly. 58 V.

c. Vi. s. 152 (1, 2), part; 59 V. c. 18, Sched. (28).

'lliis section does not correspond with tlip provisions of tht- Kna-
i -li Act as to official referees. The Enjilish Act appears to have
Miitemplated an immedintp appointmt-nt ui a nfw spt of otticf^rs n.>

. ifichil referees, which has not l)een tliought necessary for the
liresent here, rlip authority of oHicial referees being given t-^ tlie

t'ounty t.'ourt Judges. Masters in Chancery, Local Masters, and other
oHicers spiKrially named in this section, and the appointment of
others being deferred until the President of the High Court certifies

that others are necessary. Hitherto only one additional referee hius

heen appointed, viz.: Mr. McLean, the Chief Clerk of the Master in
Oi'Iinary.

143. In tlip c-iisc of officers who are paid bv salan'. the ^^^eii fees

fee:? on any reference or triiil nhall lie paid in stamps, other In staliJps

leferoos shall he paid in money. 58 V. c. 19. s. 153 (3).
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148.— ;1) There shall be a Local Master m every county

or union of counties other than the County of York, and
every Local ilaster hereafter appointed shall reside in the

(ounty for which he is appointed.

See section 14tf, authorizing the High Court, with the coucinronce
of the Lieutenant-Governor in Council, to relieve present utfioTs
from the operation of this provision. No part of aections 143 to ir>l

is taken from the Kngliah Acts.

(2) Wlien a vacancy occurs in the office of Local Master,

the Judge of the Count}' Court for the countj* shall be the

Loc-al Mast*'r until and unless another person is apiiuiiited

Local Master. In such case if there are two County Judges,

a Senior and Junior Judge, both Judges shall be Loeai .Ma-;-

ters until and unless one of them or some other person is

ajtpointed sole Local blaster.

.More than one Master may now be appointed for a county or union
m tountie.s : .see (12 Vict. (2 I, c. 11, s. 3, iufra, p. 177.

Frier to that Act rlie contincenc.v provided for in this. Bub-section

was held to be the only case in which there could be two Lucnl
iJnsters in n county: see Ri- (Jieit. Fleming v. Currj/, 27 Out. .\]-i.

144.

Where a Master writes a letter to the government resigninc iiN

otfice. the appointment of soni*- ntlier person to the oflace is erniival. ni

to ;m acceptance of the resignation : lb.

{3) Except in the County of York, the several Clerks of

the County Courts shall be e.v officio Deputy Clerks of v.ie

Crown and Pleas of the High Court for their respective

Counties, unless the offices of Deputy Clerk of the Crown Jiii'l

Deputy Kogi«Trar n\\^ con-ioiidatcil under suii-seodon 5.

(4) Where a County Court Judge is 'he Local Master, t'ne

County Court Ck.-k shall be tiie Deputy Registrar.

(5) The offices of Deputy Clerk of the Crown and Dtpitiy

Registrar {not Lo,iiI blaster) shall lie consolidated as vncan-

cies occur in either; unle^= where the Pre-=idents of the Divi-

sions of the High (oiii-t or a majority recoinmond otherwi-e;

when the said otllr^'^ ore held by the same person, he shall be

stvled Local Regi^^trar of The H' ji Court. 58 V. c. 1'.'. -.

153 (1-5).

As to officers in Districts : see R. S. O. c. 109, ss. 10-18.

putvui'rk-
144.— ''1) Except as provided in sub-sect'-m 4 of sectio!

ofthe ?,0 nf TJir Arhifrafinn Act. where a reference is made to ;

Rev. s'vv. Dejuitv C'lerk of the Crown, or an examination i^ taken '>'>

'^"'
him. he «ha!! be entitled to take and receive to his own w^'

the feei^ on snob reference • examination.
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(2) The Lieutenant-Governor in Council may commute "•" iM-
the fees of a Local Master, or of a Local Master and Deputy co,,,,,,,,*
Kej.'k-trar, mcludii^' Ins IVes as an official referee, for a fixed "i°l'°'

""
annual sum, snch sum not to exceed tlie average income '^"^''

derived from such fees for the preceding five years.

(a) The Lieutena;if-t;overnor in foimcil nmv coiniimte Commuu.
the lees payable to a Heputy Clerk of the Crown on references J^E°i',T
ami examinations and (ither imitters for a iixeil mmual sum ci«kiof

Mieh sum not to exceed the average income derived from such
"" '''°""'

lees during the prece<.ling live years. JS V. e i'i s 153

Cju) TJie Lieutenant-Governor in Council mav commute com„„,..
the fees payable to a County Crcnn Attorney in anv County in IZ^t-
wlueh there is a City liaving a ])o])ulation of over iOiiUflO for'"""
a Iked annual sum, such sum not to exce<'d the avera.'e in- t^"-""''"
come derived from fees duiiug the preceding live vears! Ii3
\. c. IT, s. !).

(4) xiny annual sum lixed as provided in the preceding sub- *•"«"« or

.sections shall continue until varied by Order in Council, but ""r'"
any order for payment of any such annual sum as aforesaid

'" """''"'

nay be rescinded, and the amount may bv Order in Council
»• mereased or diminished, provided that in no ease shall anyOrder m Council name a sum exceeding the average iacoi.ii
or fees atore^id (as the case may be) during the preceding
tv,. years. 58 \. c. 12, s. 153 (il); (13 V. c. H, s. 10.

i>'**'T.','*,
''''"' ^'°'-"''' -^l"*^''''-*, Local Kegistrars, and ^""i"'-

Deputy Clerks of the Cro™, Deputy Eegistrars and other "Er?
ollicers nientione,! i.i this Act, shall be appointed bv the Lieu-
tenant-Covernor, and every such otficer heretofore or liere-
Iter appointed shall hold office during the pleasure of the

l.iHitenant-(iovernor. 58 V. c. 12, s. 153 (10).

C-') The power of appointing Local Masters herehv con- i-o<-.i

erred shall be deemed to include and to have always included ^7S.
piraer to appoint more than one Local Master in a eountv nr"'""°.'
.miou of counties, and any snch appointinentJl "etofor" ma "-:'•"
•"all acts done by pe,..ons so appointed are confirmed sub!""

"
c to „u, „ |,t „!• „,,p„„, ,,^MZ:n- exist on groun s o hernin those relating to the valhlitv of anv s„cl, appointment

•

m t „s sub-section shall noLaffeet anv suit or aeti^n'Ti ™,e t"f^l.ic-h judgment has been delivered and in which the
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.«.. 1*6. validitv of tte appomtiueut of a Local Master has Le.,,

»•
.lirectly called in sucstiou or has been parsed upon m Hit

judgment of the Court.

See K« OU». fhn,i»l, v. l.'i.rr», 27 OQt A„p. 1«. .»,.™.

wi .. (3) lu case of the dluess or aljsence of a Local MaMr,' or

SW upou his request in writing to be filed

^'f
«>^ ^ocf l,.;..v

act tor I0O.1
^^, ,i,e jujge, or Junior Judge or Deputy Judge (U au\

i
..i

"'

the countv. after approval In' the Lieutenant-(;ove,„o, „,

Council, may act as sueh Uxal Master, and wh. le so aetmg

siiall have all the powers and may pertorm all the dutic- o.

such Local Master unless the Lieutenant-Governor m ' im-

cU shall otherwise direct. 02 V. (2), c. 11, s. 3.

146. Subject to Kules of Court as to office hours duni.s

vacations and in Toronto on Saturdays, the offices ot tl,.

Local Registrars, Deputy Clerks of the Crown and those o

the Supreme Court, Court of Appeal, and the High Cou t ol

Justice for Ontario at Oagoode Hall, shal be kept open n-u,

.0 o'clock in the forenoon until i o'clock in the afternoou

except upon legal holidays or other special days appomted

by an Act of the Legislature. 60 \ . c. 3, s. 3 ;
c. li, s. 89.

• Subject to Kulea ot Court " : see Rule. « and 10.

147 _(i) Where a Local Master, or Deputy Eegi-trw,

or Deputy Clerk of the Crown, or other officer, is pa... "v

a sala^, he shall not, save as hereinbefore expressly prov.,l..,l.

take for his own benefit, directly or indirectly, any fee ..

^olument, save the salary to which he is entuled
;
but he

like sums and fees heretofore payable on proceedings ml.

office shall continue to be payable; and all such fees M\

Tm part of the Consolidatil Revenue Fund of this Provmce.

and shall be payable in stamps, subject to the prov.sm.i- -

The Act respeditig Law Stamps. u8 \ . e. 1-!, s. loi (ii).

(2) The Local Masters and Deputy Registrars not paid

bv salary and the commissioners for taking affidavits :i„..

retain to their own use all the fees of office which I
.

respectively receive not payable to the Crown, or Mo^^?^^

anv fee fund, and need not account to the Crown foi .m}

portion of such fees. 58 A', c. 12. s. 180 12).

14S Xe Local Master whose frross income from his "ffi«

of Tx)cal Master nr of Dopiitv Rejristrar and Local Mastei-. i-

$0 000 or' upwards, shall, dnrin- the continuance of h.s ap-

pointment, directlv or indirectly, prucl.se m the profess,-. ..

Omcers
p*l'l b;.-

salaries

not I" lake
few tor

their own

r. -.5.

Lo'al offi-

cers may
tftke fees

if not paid
hy salary.

Local Mu-
ters not to
prartiae in

certain
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tlie laiv as Counsel, or Solicitor, or as a Notary Public, or Con-*""- '«
vivanicr, or do auy manner of conveyancing, or prepare auv

"''

papers or documents to be used in any Court of this Prciviiice,

iMiik-r tlic penalty of forfeiture of' office and the further'

penalty of $400, to be recovered by auy person wlio sues for
ilie same by action in the High Court, and one-half of such
pciuniary jjenalty shall be!jug to the party suing, and the
iithcr half to [His] Majesty for the use of the Province; and
nothing in this section shall prevent the Lieutenaut-Clovci-nur
iu Council, or the High Court, from requiring a Local Master
mIiosu income does not amount to $-i,UUO, to abstain from
practising under the like penalties. oS V. e. 13, s. 153 (12).

14». The High Court may, with the concurrence of the '"«'' ^''""'

l.ieutenant-Gove.nor, relieve any person now holding the SSL"'"'"
ortirf of Local Master and Deputy liegistrar. or any other ('"""il"
offiier, from the operation of sub-section 1 of section 143, and
swtion 148, or of either of them. 58 X. c. 12, s. 153 (13).

ISO-— (1) The Lieutenant-Governor in Council may s«i«rie« of

direct that sums not in any case exceeding $(iOO nor less than cffioi
$liiO yearly shall be paid out of such moneys as may be voted

"'»'-'">"''

by thj Legislature for the purpose, as and for the salaries of
the Deputy Clerks of the Crown respectively.

(i) The preceding provision fixing the maximum at $600
shall not apply to any case where the Deputy Clerk does not
hold the ofiice of liegistrar of the Surrogate Court 58 V c
13. s. 181.

.

151—(1) Every officer paid by fees, whether commuted R««rn. oi

or not. shall on or before the 13th day of Januarv m every'""
year, transmit to the Inspector of ligal Offices 'appointed
under section 163 of this Act, a just, true and faithful
artount, verified upon oath, of the amount of fees paid or
payable to him m cash or iu stamps, in respect of his office
ilimng the preceding year, and also such particulars with
relerence to the business of his office as the Inspector of Lecal
Oiiices may require.

"

(2) The Lieutenant-Governor or the member of the Gov-
^'""" "

emment having charge of the matter may require the return
'""""

to state any particulars, or to be made in" any form that may
lie ihought proper, and such return shall be n'.ade accordin-lv.
^'- »' e. Iv, 5. lo3 (14. 13).
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ISa. In the olHce of every Local liegistrar, Deputy i:«;:-

istlar and Deputy Clerk of the Crown such seal shall be ii>Ltl

OS the Lieutenant-Governor sliall from time to time iliiv i,

which seal shall lie iiiipresseil on every writ anJ other il.., ii

ment issued out of or filed in such office; and all such wnis

and documents, and all exemplifications and copies thereut,

purporting to be sealed with the seal of any such Local l!r. -

trar. Deputy Registrar, or Deputy Clerk of the (rnuii.

shall in alfparts of this Province be received in evukiin;

without further proof thereof. oS V. c. 11, s. 15-i.

See Eng. J. A., 1S73, c. 61.

Owing to doubta as to whether the effect o( this aeotion wn«_lo

make on ndiiitioiial fee of .'jl> wnis, payable uoder n. S. O. Ibr..

(• :ill, s. .">.! (now sec. IS), iii/ral. ulmn nil filliiR», Kii/e I'JJ.. iii.m

USUI wn. pojsed to irake such fee not payable eicept where i;i.

furiuer pnicliie requireil a «eal to be Impressed,

Marahia 15* The Lieutenant-fiovernor in Council may fpnii

"aSz? time to tiim- apjioint a suitable person to be the Marshal and

IS'voX''' Clerk "f Assize for the County i>f York, who shall hold otliio

auring jdeasure. 58 V. e. I'.', s. 1.55.

154. Kvcrv llarslial and Clerk of Assize, being a Deputy

Clerk of the Crown. Deputy Registrar, o,- Local Re-iistrar. «r

iiiillior' si tn act as such, shall lie entitled to be paid out of

the Coi. lidated Revenue Ftmd the sum of $4 for each ila>'s

attendance as such Marshal or Clerk of Assize at non-jury ;:-

well as at jurv sittings. .iS V. c. l'.', s. lofi; .W V. c. 1'.

Soiled. CJfi) ; 1 I-M. vii.'e. 13, s. 6.

155. Xo charge whatever shall he made by any of the -aiil

.Marshals or Clerks of Assize upon any criminal trial or pro-

reediiig in anv Court at wliirli they act as Maislials ami

Clerks of Assize res]iectively. .IS V. c. 12. s. I,'j7.

15«-(n Each Deputy Clerk of the Crown and Picas

sliall. if proper acconiniodntion is afforded him, keep his otfi.

in tbf Court House of his i .mnty. and until he can obtain mm 'i

accommodation he shall keep his office in some conveniciii

pincp in the County Tow.i.

d) Provided, however, that the Dejmty Clerk of t!-.'

('-.-own and Pleas at Sandwich iiiny keep an office in some i"ii-

•reiit nlace in tlie Town of Windsor, in the County ^
i'

K-spN. subieet to such arrangements as the County ('"Ii'hi!

of the County of Essex may assent to. and subject also to xh-

Kemunera-
lion of

Marshals
of A»»ilt!.

-Not to ri.'-

ceive ft«8

ill criminal

Where
lieiintv

Clerk-a
office to III

kept.
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apiirovul thereof bv the Lieutenant-Governor in Council. 58 ••«• i«.

V. c. 12, a. 1J8.

157 (1) There shall he un Official Uuartlian ad 'i'f»i u"'',l}|.„

of infants, who shall be appointed by tlie Lieutenant-Oovcr- »<' '«•">

nor. ami shall be a Barrister-at-I-aw and Solicitor of this Pro-

vince, of not less than seven years' standing, and shall hold

iHice during pleasure. 5S V. c. Vi, s. 169 (1). '

('.') The Official Clunrdinn. besides acting as a Guardian ';"""»'*« I III I..1 II 1 Ouardlan.
ad hlent f f infants under Kules of ( oiirt and other orders,

hall perform such other duties as the I'residcnt of tlic High
Court nil ''"111 time to time direct. 58 V. c. 12, s. 139 ('!);

.51» V. c. 18, f-, ,n\, (.W|.

(.?) The same costs as hitlierto shall be paid to the Guar- Jj™" J^^^

tlian by any parti' ; and the same costs as hitherto shall be

piiviible to the (ii.ar^ian out of funds in I'ourt ; but all costs

s(i to be jiaid M the Ouardian liy any party shall be iiy such
fiiiardian paid forthwith into Court with the jirivity of the
Accountant of the Supreme Court, and shall be placed to rlie

credit of an account to be entitled " Account of Official ttuar-

(liau ad litem "; and all costs jiayable to the Guardian out of

any funds in Court, sliall be transferred to the credit of tlie

same account.

Till' ousts of the Official Uunnlian od litem, arc i o\vp*f ns liefww>n
Iiart\ and party, and not as between solicitor and client ; tnit tlie

taxing officer is accustomed to tax tliem on a liberal scale, so as to
rcmunenue tlie Cuardian for alt reasonable expenses incurred f».v

(4) Where the estate is small, and, in view of the amount C3»t«

at the credit of the said account, the amount or part of the "a'te i, .".^i

aninunt payable out of the estate for the Gu.nrdianV costs does
pot np])car to be reijuired to pay the salary and disbursements
of the Official Guardian, the Court may withhold pavment
out of such estate of the sum or any part of the sum due for
thi Guardian's costs in respect of such estate; and mav dis-
tribute the estate as if such costs were not pavalile bv or out of
liie same.

(•i) There shall be paid to the said Guardian in respect s«'«ry of

of all business done a Bxed salary of such sum per annum as.
'''""'''"'

i.'i view of the amouul ol' Inisiiiess done or to lie done bv the
Guardian, and the sum at the credit of the account, the -aid
.iu.l-cs lliiiili reasoualiie and tlie Lieutenant-Governor in
Cmiucil approves; wliicli salary shall be over and above all
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Me. ur. niTe»»ary Uisburwimiiits; uuil the salary mid uieburiKjiMeiin

uliall be paid monthly or othcrwiie aa shall be deteriiiiu«l l.v

Uule 1)1 Court, out o( the land at the credit of the said aecoiuit

ol Utlicial Guardian ad lilem, and not otheniise.

^(""'"iliior l**) T*** surplus appearing from time to timeat tlieciv.lii

auViUluiV of the said account beyond what may be reijuired to pay ilir

'"°""''
charges on the cuid acco\uU, shall be iransferretl to ili'

• Suitors' Fee Fund Account.

"

('(Mtt Of

uuardiiin.

(7) Where the Official Guardian has occasion to eiiipln

u solicitor m another county for the purpo.-e of any prowl-

ing in an action, such snUoilor shall be entitled to mvh'

from the Official Guardian in respect of tlie procecdinj,' ili.

same costs as if the solicitor so employed were solicitor an^l

(iuardian of the infant.

(8) The OiBcial Guardian ad lilem shall onco every >i\

months file in the Accountant's office an affidavit, showing all

costs recovered by him as Official Guardian ad Hlem. diiriii-

the six months preceding the making of the affidavit, giviiiu

therein the several amounts received by him and the nan.e or

names of the actions and matter.* in which tlie same «<.;-

ifspectivcly received by him, together with the date of recci|ii.

(9) When a new Official Guardian ad litem is appoiutMl.

he shall, ipxo fnclo. become, and be by virtue of such appoint-

ment, (runrdian ad lilrm to all i 'ants, in the place aii^l

stead nf his predecessor, with the same duties and power-;

and the latter (his executors and administrators, as the en-e

may he) .sliall forthwith iloliver over to the new Official Guar-

dian all letters, papers, documents and books in his ]ins:-i—

sion or |>ovv(!r as ( Ifficia! or other Guardian ad lilem of infant-

;

•iml the new Guardian shall forthwith communicate his .\\\-

])ointment to whomsoever it may concern.

(ia»rdi»,i (10) The Lieutenant-Governor in Council, or the Hii-'h

'SA>xi Court, may order that the Official Guardian is not to prae-

Iii«ottn»ni- ^igg jg a Barrister or Solicitor, and in such case he shall ii"t.

in°co""ii during the continuance of his appointment and of such order.

onie™"'° directly or indirectly, practise the profession of the law as

Counsel or Solicitor, or as a \otary Public or Conveyanei r.

or do any manner of conveyancing, or prepare any papers .ir

documents to he used in any Court of this Prnvinec. exee|it

in the discharge of his iluties as Official Guardian, or of aiiv

other duties which may be assigned to him Viy the saiil lliL'it

TrftnHter

nn appoint-

(tiiudian.
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tourt or any Division or Jiulgu tlierwpi;, a« tlic <:i-i' imiv lus ••"

irji'l till' daid OIHciul Ciuardiau, in case of liis nfriinling in tlie

)ri:iiter ul'ortsaitl, »liail !«; subject to ii penalty ut forfeiture of

otiice, and the further penalty of $400, to be rwovereil hy any

pi rson " bo sues for tlie same by action in the High Court ; and

iiiK'-iialf of Hueh pecuniary [H-iialty -Hiiall belou;; to tbi' party

iiiMj:. and tlie other half to
|
His] Majesty for tbe use of tbi!

I'rovince. 58 V. c. 12, s. 159 (3-10).

188

lUtt The Accountant shall on or before tlic IJlli ila> of .JiVimlm
January in every \ear, transmit to the Lieutenant-Governor "' o*''"',

in Couni-il a just, true and faithful Btateuient, siiowin^^ the ai'-'uilriu!

"

slate of the "Account of OlHcial Guardian tid litem," upon
till' :il8t day of tlie preceilinj,' riecemter. 58 V. c. 12, 8. 100.

I9W— (1) Subji'ot to any Bules of Court maile undiT the *,''™"|"""'

provisions of sections 122 to 159 of this Act, the present cm'irt'"'""

.\ccountant and hia successors appointed under sei'tioii 1:11

of this Act. shall be the Accountant of the Suprcine Court of

.Imlicature for Ontario and shall be so designated.

(2) For the purposes of holdinj; the iiinrt;;af;es, stocks, to h,

a

funds, securities, and all estate therein, and any interest in 3'°™"°"

real ami personal estate, effects or property, and of all moneys
and fffpcts 'nentioned and described in sections IH3 aud Iti.'^

M The JmUcat ^c<. 18U3, or in any Rule or Order of i» v.c. i:.

Coiirf. the said . ountnnt shall be a corporation sole bv the
nnme of "The Accountant of the Supreme Court of ,liiilioatnre

fur iiiitario." and the said Accountant, as such corporation
H)N'. shall have perpetual succession and niav sue and be sued,
may jilead and be impleaded in any of [His] Majesty'- Courts
in this Province. 58 V. c. \2, s. 101.

.Vll moneys and securities for inonov vested in or hel-l I

said Accountant or by the Oflkinl Guardian 'nl litem, or either
of them, or hy any one appointed to dlsebarjre ''le duties of
either of the said officers, shall be deemed to lie ested in them
ill trust for [His] Majesty. All such moneys and the pr.MCeds
of such securities shall nevertheless be paid out in accordance
«ith any statute or witli any rule, judfiiiient. decree, or order
"f Court, or Order-in-Council. oi- otlienvise as heretofore, or
fis may be provided or directed by any such statute, rule, judg-
ment, decree, or order, or Order-in-Council. C,2 y (2\c 11
s. 4.

This riansp is to be deempd and h^-Id fa liav.^ hppn in fnrr^ sini'p
III- imuini: im, '^rcp of the KcvlsiM stntutes of Omnrio. ISIIT- spe
'1-' V. I^l) e. 11, s. 4.

-Morifyg, etc.
vt!.tMl in

Afi'oiiiitant,

Oiianlinii,

I'tc to lip

a,.pnie,i to
I't- hi^ia ill

trust fur

Cr. vn.
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Mod*)-* Id Court arf not liuMi* tit

tiun: He .Icriniiliiit, .'in ('. L. J. 73.

fur munldpnl i:t«

Hon«> un-
der rontrol
o( ( oiirt.

ti.tw to Ih9

palil or lii-

v«ite.l.

ihmVtio !•• In caw of tliiTe Iwiiig at »<\\ time no AiTnuni.iiii

ii"iii'l!t"io
"' "'* ''"I"'^'""'

*•''""'• ill uiortjfiiijes, stockn, funils, iir;iiui-

ba nauTi In tiM auil sei'urilit'K wlmtwH'vcr tlicretofort' xtiiinliii); in tin.

•ouTtld'by naiiif of uuy Ac-fiMiiitaiit. or iu lii> cu»tn<lv or inwir in n-M.. . \

S™". o( hu otticf, togethur with all tlie interfat ami I'^latf ol tin.

sail! Ai'i'Oiiiitniit in the lanils and premises einhiai-i'.l in ^m.ii

mortgages or other .securities, shall oecome ami be, h.v f.ir...

of this Act. vestnl ill siii'li other ollieer as the SiipreiiM. ( .iiii.

by general rule, nia.v. from time to time, ilireot. subjui in

the same trusts as thev inav then res|ietti\elv he suhji'. t i.i

.W V. c. Vi, ». 164.

161. All moneys that lieeome suhjeet to the control iin.l

distribution of the High Court or Court of Appeal shall In.

paid in the name of the Accountant of the Muprenii' C.Hut
(or if there is no Accountant, in the name of such otlier

olliei'r Us the {'myt by ;.'eneral rule may have directedi into

the bands of sue ' |ierson or Ijody corporate, or shall be iini-;.

ed in the name of the Accountant (or. if there is no Ao.iiiiit-

lint, in the mime of such other otlieer) in the pulilic fuii.l- of

the Dominion of Canada or of this I'rovincc. or iu such otli.T

n'liirities us the Court mav fnim time to time direct, js V
c. 12, 8. 165.

h'or till. i)iirpo.«i> of invpstine thf mniipy., in Cimrt. arratiE"iti.nr^
have been made l,y the Court with tlie 't'oronlo tieiieritl Trusts c..!].,

'I'liese nrniiiceiiients nre enitwutixi in il.. former J. A. Itule ."iLM. I'.in

Itul.. 1111. aiKl Itule of Sircl .Mareli. ISIM. Subject to the nejt ..r
tion. moneys in i'ouit 4-iin only tie Investetl iu the ninnner iirovir|..,i

for iu thoBe Kules, and the Court will not on the application oi

suitors authorize the investment ..f moneys in Court in any otlier
way: sis. Hr Si»ilh\ Tntftt, IM Out. ;{'JT : tit ilarrit'ni. IS P. 'it. :iti:{

leln. The Supreme Court of .Judicature for Ontario
may, if it sliall see fit. aiithnrl/.e the investment of jinv ni tin'

funds siandiiif; in Court in tln' piinhiisc of niiy ilel'ieiittiiv-

issued by any municipuiity in Ontario, p.vi-ept incorporat..!

villages, anil iu la-e any such investment shall lie so iiiaili.

the debentures so pitn-liaseil -ball nut thi.reiifii.r lie i]iiisii(.ti.'.l

and sball be deemeil to be valid to all intents and purpoT.-.

6-.' V. Ci) c. U.S. 0.

Iiivemment
of Court
fundi ill

iiiiink-i|)al

debetitureo.

IC <11 V.

tion WHS niMo
c. i:t. s. 1.

I to tlip Act hy rt2 V. C'. 11. .- •.p.',

of Account-
ant'i otttce.

a03. The exjjenses of thu Aeeouutaut's office inchuliiig

all sninrii's. shiil] Ito tlu- first t-harf:'' ou tli<? iuoonu' iiri^iii^'

S.'" I:;;;i. Stilt. Wl IJeo. iu.. c. 41i.
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lUIAS. The Durplua ineuim- iriaini; fnuii tln' (uiicU in iIiuim
High Court after payment of the expenwt of the AccoiinWiit's "*
cillice, uiiil of iiuch iutiTent on thi- iiioni'V^ of xuitnri n« frmii '«>'pi'<*>'>

lime to tirni' liv Hiili'H of Court or othcrwi*' i» ilinvti'il to l>i'iiTiC°
paid, ihall be tran«furriHl to the "Suitora' Fee Kiiml Aiiniiiit."

•'" ''"'"'

S8 V. I'. l!i, (. 1«".

IW4. '•The Suitors' Fee Fund Account" shnll coa-'aiwnra
linue to 1j« kept mid nianoged ai« may from time to time lie

'""''

ilin^ti'il liy the Court, and any Diviaional Court or any .ludge
of tlie Sii|iriiiie Court of .ludieature for Ontario may apply
the same a.i may k' neteeeary for the proteetion of infa"nt» and
itliiT |«i>"ii* not .lid jiirin or mm loiii/wfcy menlU. on whoso
''''!'l"

1
dings lisv he had in the Court, or niav, liv the

Court, be ordered to lie had in other Courts, and nuiv'iilso,
fmiii lime to time, order to k' paid, out of the iiioney'nt thetvruii,
ir.'dit of the said aeoount, any sum required to make good a'CX^'^.\
ili'fuull arising in respect of suitors' money or securities from ".""""""'

any mistake, act or omission of any otficial of the Court.
*" '"'"''

Siidi iiuviiient is to !« without iirejudice to luiv personal lia-
bility of the official or his sureties in resjiect of the mistake.
jict or omission. 5H \. e. 1'.?, s. 168.

ihi- -.Suitor.' K.. fiirid .\ceouiit." wlilch l» an ntvounl toruiiTlv
k'lM by the Court of Cliancery. was first erratml liv 'Jl Vict c Till

- Ill (ton. I^tat U. C. c. 12, i. 78; K. 8. O. 1877. c. 40. . loii
'

u
«as ™n.titut«l by II tw ot ten cents on every liill. answer, nnil ,1,.-
iiiiirrpr (ital

;
nnii It wns provided that the account should "be keiit

;iml iiiunajed ns may from time to time lie directed liv the Court •

;iinl the sums ot the credit of «nch account shall lie ni'ijilled by the
I o.irt as may be necessary for the iirotection of infniits and other
persons not ,.( ;„m, on whose behalf iiriK-eodlngs may lie had in the
Court. 01- may by the Court be ordered to be bad In other Courts"
I Ins sTlion of the Kevlsed Statute was repealed hy 41 Viet |. 8 s
. -m for OS It directed payment of any fee to the account." There
«a» then, and Is still, a considerable sum at the credit ot the account
'"'' "1'?-'™' "'"' '" aMitions that may be made to it under aec-
iiori, 1.„ (81 and l.ia. will continue to lie applicable to the same
niirpn«rs and the oth.TB mentioned in this section.

165. The Lieutenant-Governor may from time to time '"i»"'"
iM'pomt on., of the offlcers of the High Court, or some other Sm^r'
win|.i.|c.nl person, to lie calle.l "The Inspector „r 1 e.r,,!

OfTices," to inspwl the oiriees of the SherilTs, I,0(m1 Mastere
li..^>uty liegistnirs. l)e|>utv Clerks of the Crown. Local l!e.'i<-
tnir^ of the High Court, -RegLstrnrs of the Surrogate Counts.
Uite of the Peace and County Crown Attorneys and Cl.Tks
nf Ilie County Courts, in the respective Counties of tlie Pro-
vince', and such other cHiccTs connected with the ndminis-
tr,-,ii,iii „f justice as the T.ieutenant-Govemor in Council niav
frc^lil time to time direct, .'i.'i V. c. Vi, s l(iP
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s<ei.i«- 166. The followiiiir shall be the duties of the Inspector:
IM.

Dutienot 1- To !:iake a personal inspection of the said offloe« :\ii,l

rn.iiecior. of the hooks and Court papers belonging thereto respectively

;

1. To see that proper books are provided, that they arc

in good order and condition; that the proper entries aii^l

records are made therein in a priper manner, at proper tiim -

and in a proper form and order, and that the Court papers

nnd docuiiionts are properly classifieil and preserved ;

3. To ascertain that the duties of the officers are duly ainl

efficiently performed;

4. To see that proper cost- luid charges only are allow. !

or exacted;

5. To ascertain that proper security has been given i v

any otticer rec|uired by law t" give security

;

6. To ascertain whether uniformity of practice preva;U hi

the several offices of the High Court and in the County ainl

Surrogate Courts;

7. To report upon all matters to the Lieutenant-fioveriini'.

58 V. c. 12, s. no.

InMptciov.
167. When the Inspector has occasion to institute su

inquiry into the conduct of any officer in relation to h]-

otiicial duties or acts, it shall be lawful for the said In>|iri-

toi- to re(]uire such officer, or any other person or pers.>ii^.

to give evidence on oath; and for this purpose the Insiic.tnr

shall have the same power to summon such officers aaO

other persons to attend as witnesses, to enforce their at-

tendance and to compel them to produce books and doca-

ments and to give evidence, as anv Court has in civil ca>e-.

58 A\ 0. 13, s. 171.

liooks, etc.,

to lie pro-
iliicwJ for

168. The said several officers shall, a? often a^ reqiiin'^l

by the Inspector, produce for examination and inspccTii^n

ail book?' and doenments which are required to be kept I'V

lliem, or which may hereafter be required to Itc kej)t iiv

them: and f-liall report to the Inspector all such matter'^

relatinfr to any cause or proceedinfr n« the Inspector phiill

require, oo ^'.
c. 12, s. 172.

[As fo fiiilhnritii of Inspector io direci Inir stmnp-'^ (<•
'>•'

aff'xed Ui prf-n'i><lip(j.< noi profprhf stntupetl. sec cup. ^'i. sec. M.]
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1«9. 'I'llr ^tlm)^;Iil|llU(• vvrilciv h.TI'iDlnif ilpj"

187

ulii. -Iiiill iii'i-cartcr 1h' iip]i

1,1 report trial.- at -iiiiiv

piiiti'il hv thi' l,icuti'iiiiiu-ilon.Tiicir

111' thu llif-'ii C.iurt iir of a Coiiiitv
[

II bo olliccr- of tlio (iirt to Hliiih thuy iliv ap-

"

l.toil. ami >liall liolil otlin' aurili;; the ]il(asurf of the

t-(iovoriii)r. iiiiil sliall iiorfonii such other duties aslaeuti'lKlJi

.(! to little of Court, or onler of the

IJ'iitc-iitiiit-liovcrnor in CotiiK il.

170 Kill tiii.e the

ol the .htclLT- "f the (' lift to whleh ne t- ap-

iitlteil. aiMl the simr -liall he- lil

iiliridly n'l">!' III.

171 -lil T.. |.l'nv

;, 1" to litii'itllts lor of evlciellie liiiM'll

the Hi--'' ( iiirt of .lii-ihr .'iii^ inl lo

i.li' I lor li\ Mir next preroiliii.. ^iihsei-tioii

III law -iiiiiiji

iin llolr iilKl I lltero,!

iiov, -iaiKliiii: at ili It ui the Miorl-

irlri>" l-'tltlil

loiTO. he jiiii

ottiiWItll. :i!!rf tills

Till- -.', icai wii- l.,v .-, K.

'Iiiii.'- lit till' IN-

the l>t illlV of

II S. |.i. 1«1. Itio-.

ar iiliiliT llii.- iitiiin :
/.'»/' 'It.

17a.--|!i Tlir

lOl'ler thr ^eal of the ( i

"f I'lii-lies aii'l wilm

ear'.
1 till I-:

ellle Cnlirl i;;a\. f'oei linir to time. .Ml'

appoint. ,iiil at

II' ]iitrpo-e of ti

ppiiinti'.l shiil!

".' 1 hv Ma-t.
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(.'I 'I'luTr -liall !.i- hut lour >ij(,viiil uxaiiiiiiti-» at

oi'oiii.i. lio-ii]e- till' ollic-er or dcik at 0#"of'iiv .if T
Iimit„(. IIIC iilicaicil iii .uii-Hrtiiiii I.

(:;) Til- I.;

111! V. I'. H, j(> ,1).

latiiiii- li\ 1'- |iic k'l- i

i;ra|ilnT,- and i.i; ci-- ciitiilr,! i,, lai,

ill- Ciiiiiifii may mako
uii'L'''- of ainl iiayjiirnis rn

exaiiiiiuitiutis f(jr i

uxaniiliation-

(I) -N.I

iiM-n iiv i'ni---i'\-aiiiiiiaiiiiiis In ilir I!

ii"M y-iiiii. am
V. L-. 1-,',

al il-,:ro.i.|r Hall «li

silarv a< -in.-h ciKour or clpi-k frniii l':.- l'ri)\ ii

a- a >i«vial examiiKT fur fee oi iTuaid; '.iit

vaMc" III iv-iiiTt III II i-xajninalion nr
'iiii'aiv. tln'ivi.f or .iii.iK'rk-,l thoi'-uiili sliaii ;.( pavaiil,.

:i

Stan iis -illiji-if to ,„ |,riivi>i .11- .if Tkf A,! i;:^p,-riii„, /„„
>/'.'"/>. and iini oiii, 111 :.-,.. ami im <iu-h olIinT or (lerk v.h,,^
-iilary i- |iai.l a- almv-aai -hall horealtor in- rli-ililo foi- ,ii,.

liominionl a^ a ^|lL.ial .•\aiiiinfr. In tho .-xont '.( a vai^aii,',

orciirriii).' in tin' .-aiil olii.r o!' .xaiiiincr liiere -hall ihoM;aiV'r
ho hut rhrt'o -|iecial ovaiinu, r- ;ii ihe said -iiv iesilos - u'n
I'lh.ur or I

' ]]:. ilii \", ,.. 1 I, ,. :,i; cii.

178. Wiion an rxaniiiiaiion i- taken hy a stenographer o'

oihor piM-son who i- not an o.xaiiiincr. it shall be taken in .

ca-o- in th.^ iire-.ii,r of ilu- ..xainiuer. i;i> V. e. 14. ?. liii.

174 \i. - „i i:,: oxaiiiiner >hall .-oliiii or inake iniiuiM
froiii ain -riior. >oli,.iior. or otlier ]i,M^-on. or oiler hidiir -

niont- lo !,!,, -|iii,ial examination.- lalo'ii hefure him. a.ir

shall any .,ii. .lo -., .,ii in- hohalf wii'i, his knnwle.he or a—'iii.
or. pain III' r..'.hiiui.. ..r .ufice. i;.i \'. ,. 1 I. s. .jr.

17."*.
'I'!].. I.i.'i;!. naiil-dovernor in C !.

-.hi'diil.. ..r fe... 1.1 :.,. iharu'ed and tak..'ii In

in. r-. ali.l nay i..al.i. ruh- ail.1 rofrnlation- in r

an.: nil oth,..r V.-s ..r charjrcs than ih.i-o lixed hv th.^

selio.hih. shiill he ihar-.-d .m^ lak.'h. GO V. ... \i. \. .>

1' "I i'l 'ii-i'' ' "- I.I K. l.ruiin. Is!
ISIIM. till. Schpilulr of r,.,s tixwl, is a.s follows;

lall '.

•ial rvaii

ami mill .NL

Til.. ..l.ai-i:.. r,

I... SI |..'l. Iioiir.

. l«T hour in rli.' lli^h c.i.a-; ,dri
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Tilt' I lunge for eacb copy ordered liy ench party to the Btiit repre- Bmi. 176-

M'Titv'l l>y different solietlors shall be seven cents per folio—but in 179.

jirjy ciipe the first copy la to include the copy for the Court—and four
ceiits per folio for each copy after the first: where no copy is

nnlered by either party, but n coi»y is required to be filed in

Court or for the Judges, the cbarfte sliaii be seven cents per folio.

Hii-tv line copy only ia required to be made. In case more than one
iii|iy is reiiuired for the Court or the .Indoles, a cbarge of four cents

)ier tolio for each additional copy may be made.

Tlie charjre for markinp every exhibit in the lIiKh Court shall be
111 cents.

The chnrj:e for every atliiiilance out of ofhce. when within two
miles, shall be .TL.'iO.

The charpe for markinft exhibits in the County Court shall be re-

liiiciil from "JO cents to ."» cents for every exhibit, and that the other
diitipes stand as in the pre«ent tariff.

.\ s|)e<ii!il Order-in-Council dated 22nd .Tune. 1898. regnlatet* the
siKirrhanil writer's fees in the I'istrict of Itnitly Kiver.

176. Where it appears to the Lieutenaut-IJovernor in Appoint

f'l'iiiuil that tlie Lwal Registrar or Deputy Clerk of the IJiecL?'

(ronii iir t'lerk of the County Court elsewlierc than in™7e'"i"*
TiiiMuIo. is iiilirin or ill, or i?, absent on leave, or is other-
wise imalile or unfit to air personally as special examiner,
lliu Liciiti-iiiint-Go'-ernor in Council may appoint the short-
lianil writer for the County Court, or some other efficient

jii-'i'soii temporarily or otherwise to act as sucli special e.vnm-
iiicr, instead of the said Local Uefristrar, Deputy Clerk of th«
Crown, or Clerk ut the County Court. 60 V. c. 14. s. .59.

177. Any officer of the Supreme Court, the Court oi
^,^°i'^J''',

.\p]ieal or the High Court shall, for the purposes of anv pro-o«h°."°
c-ecdings directed by the Court to be taken before him'. ha\o
full jiower to administer oaths, to take affidavits, to receive
nfliriiiiitions and to e.xamine parties and witnesses as Mi.
Court may direct. .58 V. c. 12, s. 176; 60 V. c. 15. Sched.

I7.H. Sheriffs. Deputy Sheriffs, Gaolers, Constables and si"""",

other peace officers, shall aid, assist and obev the Court and ^!',"i^
the .Tiidges thereof respectively in the exercise of the juris- S""™!
(lipfmn conferred by this .Act. and otherwise, whenever bv any
;iii.ml or other order of the Court or hv order of a .tiidg'e
fliinof. rei|Uired so to do. .58 V. c. 1?, s. 177.

171*. All gaols in Ontiirio =hall lie jirisons of tlie Hio-h '-"oi"'" iJ«

' 1 -. s. I 1
1-^,

thecinirt.
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s«ci. 180- ISO.— (1) Tliei'B sliall iie paid out of tlu' CniisolidatfJ
'" Keveniie Fund »£ this Province as and fur tlie sal.Trns nf
sainries, otUcers of tlie ^aid Courts, wlio are not paid by fees oi' oiiii.r-

wise, s^iuli ^um.? as the l-ogislature may from time !. •Jm,,

appropriate for such purpose.

(~') The salaries of al! jiHcers of tlie Court n-lii"Ii air |,,iv.

f.ble out of the Consoliduted Revenue Fund shall ht

monthly, but the payment to lie made in each case on tli

day of jniyiitent which ha|»pens after the ri;,'lit tluT' to ;)r.riiL'».

sliall be a rateable proportion of a month's salary, aecordiimtn
the time then elapsed since the accrual of the right; ami in

case of a vacancy, the person who vacates the oiruv. Iij.^

executors or aiiministrators. shall be entitled to a proportional
part of ills salary according to the time elapsed Iietwion t «
vacancy and the last ])a)nuent. 58 V. e. 12. s. HO.

pai^l

offSiiot **•' Unless specially authorized, neither the .Ma«lrr m
tntakotre. Ordinary, the Clerk of the Crown and Pleas, the Master in

m-niSe. Chambers, the Registrars, nor any of their de|iiities. nnr ilie

Process Clerk, nor the Clerk in Chambers, nor the Aci. Milit-

ant, nor any of their clerks, shall take for his own liciiotit.

directly or indirectly, any fee it emolument, save the salarv

to which he may be entitled by law; but the like sums anil

fees heretofore payable on proceedings in the oilices of tiie said

officers shall continue to be payable; and all such fees sliall

form part of the Consolidated Revenue Fund of the Prmin,,.,
and shall be payable in stamps, subject to the provision- !!'

Kiv. Stat, Tiie _ict rcspeniing Law Stamps. 5S V. c. ^i. s 1m' ili
.i'.i V. c. 18, Sched. (31).

Tliifi section does not preclude an otticer from clnim'nj; cniiiiipn-;*-

tion from the Crown for any special and eitraordinar.v serviee.; ho
ma.v be called on by the (rovernineiit to perform, which could nor hare
l>een lejritiinately expected or intended when he neoepted otftec ^oe
The (fiicen v. Brailey. 27 S. C. R. 657.

»ru»mn
1S2' The fees payable on all writs and process issucil (nit

iiro.-e.».' of the Central Office at Toronto shall be payable in staiiipi,

Ke. Stat
subject to the provisions of The Act rexpectinij Lav Sf:niip.<

( -i' 58 V. c. 13. s. 1,S'>. |iart; 59 V. c. 18. Sched. (32).

cma™ '** 1° addition to all fees, otherwise authorized U> 1

pngi-ediiim levied on prnceedings in the High Court, the following' fc.

Court! shall be payaljle to the Crown in staiii|)s. subject to the pn
Eev; Stat, visions of flir Art ivsprctinfi Law Stamps.



LOCAL JUDGES. jOj

00 every writ of suiumoiis. capias or suljija-nu. and on evdry seos. 184.

other writ or otbei- ductimout of wliat naturi' and dt"*criiiti^n lUI.

soever. Imving the Heal of the Court atlixed thereto $0 50

On everj jndguient entered 6('

On every certilicate of aetion instituted, judguieot or decretal

order made - 50

Oo the setting down on tile paper for argument of every spt'cial

case, points reserved, special verdict or appeal case 30

On every rule or order of Court issued 2(»

on luxation of every bill of costs U 211

58 V. c. 12, s. l>:i; 3 Ed. vii. c. «, s. K.

'fhe fees payable under this section have been includeil in tile

Tariff established by Rale 117U.

1^4. In ailuitiou to all fees otherwise autliorized to bet'ie. on

levied on proceedings in cases brought to the Court of Appeal I'S't'iiiis.

I'nim tiie High Court, the lollowing fees shall be payable to;;',''^y''

tlie Crown in sttiiiips. siibjoot to tlie provisions of The ActRey.sut.
ir^pucting Law Stamiis. e. a:..

On every appeal entered 114 00
On every judgment, decree or order of the Court passed and
entered 2 IMI

58 V. e. IS, s. 184.

The fees payalile under this secjon have been included in the
Tariff established by Rule 117l»,

LOCAL JUDGES OF THE HIGH COURT.

185. E.\cept in the County of York, the Judges of tliet»'i"t\

sovci-al County Courts shall be Judges of the High Court for jX.to
the purposes of their jurisdiction in actions in the High i'u'i""'
Court: and in the exercise of such jurisdiction may be styled ""ffi
Local .fudges of the Higii Court." and shall, in all causes

'°'"''

and lutions '.n the High Court, have, subject to the Ride.s of
Conn, power and autho-ity to do and perform all such acts,
and transact all such business in respect to matters and cau.ses
in and before the High Court as they are b\- Statute or Rules
ot Court in that behalf from time to time empowered fo do
and perform. 58 V. c. 12, s. 183 (1).
Compiire Eng. (IStBI R. 3.i.

Sec notes to liuU^^l 45-47.

Notwithstanding anything in K. S. O. 1897, c. 108 s 7 and this
section IS... Judges of District Courts who are Ucal Judges ot the
ilifh 1 ourt have no jurisuictioii to deal with applications iin.ler 7Vi'
leiidor* and Pwrehastert, .let. It. S. O. 1,S07 c I'U or in-i.^, Th>



102 THE JUDICATURE ACT.

Transfer to
Hl)(h Court
from
County and
l»i vision

Courts

.

TRANSFHRJMXU (.'AISES FROM COl'-VTY OR DIVISION COfRTS TO

IlUili COL'IiT.

IHH In nm- on?e in ;i t'nmitv or Division Omrt wl.iv
the (U'fence or ooimterclaim of tlie defendant involves iii,,;;,.r

bevond the jurisdietior of tlie Court, the High Court or ;mv
'ge thereof, may on the application of anv party t() the

proceeding, order that tlie wlir.le case he transferred from
such Court to the High Court, and thereupon all ilie

proceeding^: in ^uch case slmll he transniitte<l by the clerk or

other proper officer, of the County or Division Court In tlip

said High Court; and the same shall thentefortli he contiunM
and i^rosecuted in the High Court as if it had been oritriiiallv

commenced therein. 58 V. c. 13. s. 186.

Adopted from Enp. A. 1873. s. W.

In the Ont. J. A. 1^1. this section was prpcwied by n olaiisp Mliirn.
as HnbsP(|iientl.v nmpnded. is now. in thp RevisPd Staiutes, trHiisfiircri

to the C'cmnty and IHvision 4'ourtK Acts as c. Tm, ss. a* and lit, and
c. VA>, ss. 7/i and 7H ; >ee infra.

Wh^Tp a transfer is made under s. 1S»! the proceedinRs must th-'in *>

forwr-d he regulated by the practice of the High Court: Dtivtrn v.

Witliainn. Mi Ch. D. 550: and all applications must be made in tli;ii

Court: see Dukt v. thtvi", lS9:i, 1' g. B. 107, 2tiO ; m L. T. 342.

Kui actions transferred from a County Court are not for all

piirpos'^'N on the r-ame footing as actions commenced in the Iliiih

Court, and no appeal will lie in any such action to the Suprtiin'
Court: Tucker v. Young, yo S. C. R.. 1S.V Apart altogether ivm
this section the Crown has a prerogative right to have causes in

which it is concerned in inferior Courts removeil to the High (oiirt.

even after judgment: ppp Stanley v. Wild. IIMK). 1 Q. B. L*.*it; : ijin

sufh prerogative right cannot be claimed on the part of a reintdr iu

the case of an information: .-Ittorney-flcniTal v. Wilson, 83 L T
VAti- litOO, W. N. 2tKJ.

Relief which
may be
trranted bj
County
Courrii.

Gonnty Coupti.— Section 'JH of The County Courts Act (11. S. 0.
, ."mI, is ns follows:

—

28. Every County Court ^nall have legal and etiuitaiile jini^-

diction. and •IihU. i>s regards all causes of action within h<
jtiris»lictioii tor the time being, have power to grant, and sli;ill

grant, in any | action or] proceeding in such Court such reli.-f.

redress or remedy, or combination of remedies, either ab^i^liit-'

or conditional
|
including tiie power to grant vesting orders, iind

to relieve acaiiist pt-nalties and forfeitures), and shall in mtiv
such action or proceeding give such and the like effect to eviiy

ground of defence or counter-claim, equitable or legal (sulij'it

to the provision next hereinafter contained! by and upon iIi"

same mode of procedure, and in as full and ample a manner n-

might and ought to he dont^ in the like case bv the High Court. '
'

V. c. l!l. s. *i: r,l) V. c. 1.-., Sched. A {7L'i.



COUNTY AND DIVISION COIKTS. 198

.Vclopwl from Eng. J. A, 187a. s. Stt, whicli, honcvpr, hud not the««c. IM
n<infs in bracket*.

IniliT tlio rorrospondlng iwrtlon of the EngJish Act, it nn» held
ili:ii ii Ciranty Court, "n artioii» nithin it» jurisilicti.m. hn» powor to
?rniit an iojimrtion aRaln^t a ouittence. and to eiiforc.^ olK>dipncf> by
committnl :

ilitrtin v. Baunitler. 4 (J, B. D. 212. 4»1. and though the
onl*^ is only interJorutory : Richarda v. VuUerne. 7 (^. B. D. fi23 • 18

I'll.' opfratioii of the aliovp section is. in conjunction ivith ttule
1-Jlll (hy which the Hule, anil the practice and procwiurc of the High
Conn nrc to npply and extend to a. rions in the County Courtsi has
hail the effect of overrnllng l>rii:ir y. Citii Ofirrn. 10 y. B. D 504 and
conferring on the t'ounty Court and its Judges, in actions and' pro-
CHtiings within Its jurisdiction, the siim'c powers of grniitine relief and
remedy aa tile High Court iind its .ludges have in High (V.urt actions
and by the same procedure

: BradUy v. Barber, ul) Out. 44;i.

Section 29 of The Counti/ Vourtg Act (K. S. O. c. .V'l in ns
follows :

—

.....
29. AVhere in a proceeding before a County Court any defence i„„v „tor connter-clalm of the defendant involves matter beyond the court, h.re

jurisdiction of the Court, such tlefence or counter-claim "shall not
'^*''^"^* ^^

affect the competence or the duty of the Court to dispose of the rSli,'"'whole ninttei; m controversy so tar us relates to the demand in'"i.„
(It the plaintiff and the defence thereto, but no relief exceeding""'""
that which the Court has jurisdiction to administer shall be ISI!'.,
Biven to the defendant upon such counter-claim. R S O 18N7

' "°°

c. 47, s. 22.
... . ,

This was adopted from Kng. J. A. 1873 a !K>.

It has been held, under that section, that an inferior Court has
jurisiliction to entertain a claim set up by way of counter-clain,
although in respect of matters which arose be.vond Its local jurisdic^
noil, but the power to grant relief in respect if such counter claim islimited to the same amount as the plaintiff has laimed in the action-

M°'w - ft' /'"<""•!' ^'"'"^ '-'" =' <-' >" r>- -•-'>' see also llWv'
Ihe relief which a defendant can obtain against a third party
brought in utider Rule, 20U. c« «,/.. i, similarly limited to protOTton
against the plaintiff's demand : Xeald v, Corkindale, 4 Ont. 317

hel.l'r^'.h'"^' "'i?
!"" »"':'^«<i«i »n a counter-claim for an amountbeyond the jurisdiction of the County Court is not estopped frombringing an ac ion in the High Court on the same cause of action

"
te,uvee what the County Court could not give him. The defendTt nhe High Court is estopped by the judgment in the County Courtiron, denying the cause of action of the piaintilf in the H°gh Court

lie only question in the High Court is the amount of damages
lli4«(cr V. Artiutronj, 54 L. J. g. B. 238 ; 1 Cab. & E. 471.

(iPs^Jw S?!"^'~*7'i',°°'
'' "'"' ™ "f "o Ohision Court, Act(tt- ^. O. c. tiOl. are as follows;

—

75. (II Every Division Court shall as regards all causes of o

"r',nt"a"„d sh,,f
'""'"'»'"" "" '"- time befng. ha've "o^ t'E;"!!™"'>r.mt and shall giant in any proceedings before such Court such <-<""••

relief, retlress, or reme.ly, or combination of remedies. .itlieVabso
J.A.— 13

1 I



194

iiivolvt'* ;

iiiatu-rjt

jnri*lii'ti"

THE JiniLATlKE ACT.

Uiv <ir cnii.litiunnl I ini-lmliiig the power lo relieve Oltalnst ii.

ties ami l.iif.inir.- 1, inul »li»ii In eveiy -iicii pira'eeOinL

sueli ail.l tbe liiie ettect to every Bioull'l "! defenr-.' oi' c.iui

^Iniui, ..|Uital)le or lepii (auljjeit to the provision n.-xt li.MeiT,,!

cv.Titniiiecil in n< tull anit ample a manner as might niiil „<

t„ I,., ilone in the lllie caw iiy the Hidi Court. It. 8. O. 1

,.. .'1. ». T:i; lai v. c. 3. ». :i: e. i-'. Sclieci. A (im.

(Ji Nothing in this section shall confer or be ileemeil ti.
I

contene.1 oo II llivisioii Court juris.lictiou to gram iiijiiin i

in cases otli.ru i«e within tlie competency ot the Court: ill \

15, B. I.

Adopted from Eng. Jud. Act. IS73. b. S1>. except tli.' «,.:

hrackets.

76. Where ill anv prociiiliHK l»'t'ore a lHvisiou Court in:..

fence or counter-claim of the defendant involves matter 1* ,'

llie juri».licii.iii of the Court, such defence or counter-clnini

not atteci III.' coiiipet.uce or the duty of tlie Court to di-ii.-

the whole matter in controv relates to the 'i. i

iue**iiui'runi..v. ....--"..---. |-B
of the plaintiir and the defence tlier.to. hut no relief cs.

that wliich Ihe ( -ourt has jurisdiction to administer shall he i;

to the defeiidam upon any >iic!i cimiilercl!

51. s. 74. L*>'ec olBo cap. HI, ecv. 186.]

.Vdopted from the Eng. Jud. Act, IStil. IHi.

\, regards the Kivision Courts there lii.s Is'en some conlli." ni

authority, but it may perhaps be fairly said to be now settled thai

these sections only enable Division Courts lo exercise, so far ii- iliai

can be done in pronouncing the judgment in the action, the legal ana

equitable jurisdiction conferred upon the High Court (see also sec

>» and 1! S. O. c. .Vi. s. :«) and do not purport to deal with deiinl~

ct pia'ti';. or apply to Uie Division Courts the Knles of Procdure

made imder the .lud. Act. See BuMwg ct Loa« Co. y Brmu,l. \.>

I "U- :l C L. T. 381. and Bank of Otiaua v. ilcLaitgliliH. S

Ont' AppT .-rfit. where Uule TH" (now TTUi. as to the ellect of a non-

»n°t and flctcdcr v. Aollc. !. P. U. 'O^. «!.«« the right to _secur,tv

for costs, were held not to fall within the purview of section ,n. N_.

also I'rmr v. City Officca Co., »i.;jro; *'pcer« v. Dagger,. 1 C:l i. 4

EOT; and Fo.Ur s! Reeve. ISai 2 Q. B. 255. On the other lii,.„l

ta Co«,wr. v. Birmingha,,,. 211 C. L. J. 10, Rule 80 ( now _603
1

-•

by virtue of section "5. applied: (see now B. S. U

In Jiolcrri, v. J/cf.con. HI C. 1.. .1. 3:15. the right

which seems implied by the terms of the above sec. lO.

«0. s. nil

couliter-cliiii:

li.l.l 1

exist.

ilji-

iliir
Where an equitable doctrine requires the special machiner

High Court in order to work it out. it would, therefore, si

the doctrine cannot he applied in the bivision Courts.

liv i;i V c l.';. s. 1, it has been expressly enacted that tlie nlmve

sec '75 (1,1 of The UirUion Court, let. "shall not confer "i !"

deemed to have conferred on a Division Court jurisdiction to grant

injunctions in cases otherwise within the competency of the Court,

The provisions of the Judicature Act relating to garnishee prnces-

do not apply in Division Courts, the proceedings in such cases iieing

specially provided for bv The Dwition Courts Act (R. S. O. c, 1.1",

ss. 17SK;(Xi: Re Clail v. SIcDoJiatd. 1 Ont. 310; nor tli» /?"''- =

to service of partnership linns. Ih. : see It. S. O. c. liO. s. 110.
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'iiu' iJi-aclh'e under Kuli 77». iis to uiovinn to net qsIiI' n vpi-ihct g«. 187.

or judement obtaiDed b; default of apiiearauce by party nt tbi> trial.

is uot uppficable in Division Coiirtn, lieiiic inconKiHtent witli svv. t.'L'

lit' The Oiviuio)! Vovrtu Act: He t'ohy \. Moron, 11 l', H. aitj.

'liiere baa also been some diffen'uce oi ripiniou n« to bow fnr the
jiiiM tice of tbe Higb Court mny or xbouid be lutroduced into Uivisiou
i Hurts under sec, 'M'2 of 2'Ac IJiruion Courts Act (It. M. O. ». (iO).

lliat sectiou is as follows:

—

312. In any case not expressly provided for by tbis Act. or i>y

ixisting Hub*, or liy Kules made under tbis Act. tbe <"ounty !|,™hi"1,"'
.ludijes njny. in ttieir discretion, adopt and apply tbe general < oiirt iiia\

principles of practice in tlie High Court, to actions and proceed- 1"" '""""««'

iuss in tbe Division Courts; provided that nothing herein con- v!,(I^J^,
lained sliall be held to authorize tbe taxation or allowance of
costs to any officer of tbe Court other than those to be found in
the tariff of fees as outhorized and allowed by tbe Rnajd of
C'Hinty .ludfies under tbe provisions of tbis or anv other \ct
li. 1<. O. laSV, c. 51, ». 3(M.

J .
.

t nder this section the right to security for coats has hnen held to
1." a prlnci|>le of practice which may be applied by the Division
I .lurt .Judges: t'lelcher v. .Voiiic, » P. R. L>5S, with all its conse-
(.tiences: /6., 3 C. L. T. 3tJ0.

Tlie power of adding defendants (see Rule awi is not a principle
•
'• practice within tbe section: Barher v. Uingham, 2(i C L J tiO-
;!.ir is service out of tbe jurisdiction a principle of practice liut a
iiancb of a system of practice or a means of relief which the nroce-

'''.''r.'fi;l (.'r'io'p"n 3'?f
''°' '"''°" "' '*'"* °'""'"'- "" '"'" '

l^umc whether the third party Rule, (209. e( ,cg.). are applicable:
III- Merchaitls Bank v. VanAllen, 10 P. B. 348.
The power to apply the High Court practice of examining parties

':-'?'%"' t'^^" ^^J"^-
""'^^ ^- ""'• -B-"'-. 13 C. L S

K-i.o:^rfLLTcrrrii%'''*''""'' ' ^•""'- '' ^- <' <i-

^^^^ the ..-«io.r;f^^ei;st^.t'a^pr^;t'^-rn^

.•.™t's:''s°e^'rs. 0.":"^:'^^ iT '"" '^''^ """'^'^'"^ "> Division

MISCELLANEOCS.

Intiirc ]•>; in wssinT, „f *v; ,
^'""'.T tortliwith. if the Legis- ™i.ject to.iLiirc s m session at the date of the order atirl if tho t« • '"tiiifstion

latnre is not then in se.«ion the order l,",?! , ,
f*?'s-;'.v.u,ri.-

the s,nid Ho.se within the" fir^t seven dav^1^ the'
'"' ''"f"^! *-".My.

nftor the Order in Ccmcil is made " '''"™ ""*
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iinirr t>>

AKMriiibly.

THE JLUlCATLHl; ACT.

(i) lu case the Assembly at tli« said seMiou, or if ihu -i>.

sion does not continue loi three weeltB after the naid cii-air u

laid before the House, then at the ensuing session of tlie U;;!!-

lature, disapproves by resolution of such Order iu tjuuril,

eillier wholly, or so far as relates to any of the pirsous iL. n ;u

named, the Order in Council, so far as so Jisapprm. i

,t,

shall hare no effect from the time o.. juch resolution ~ m^'

passed. 58 V. c. lH, 8. 1«7.

1S». This Act shall not affect the issue of any foriiiu;-

sions of .\88ize. Nisi I'rius, Oyer and Terminer, linnl ije-

livery, or other Commission for the discharge of .uii nr

criminal business on circuit or otherwise or the autlioniy of

a Judge or a retired ,ludge of any of the Superior i ..un..

' or a Judge of a County Court, or one of [Ili«| M;ij'-n-

Counsel learned in the law, to preside without any c.Huiiii-

I sion at any Court of Assize, Oyer and Terminer, uud i .. n-

eral Gaol Delivery, or at a Court held under this Act in iii.>

Hxercise of the jurisdiction now belonging to the Cmirt- .i;

Assize, Oyer and Terminer, and General Gaol Deliv.iv. -

the authority of any Judge or retired Judge of a Siipiri r

or County Court, or Counsel learned iu the law, to h.iKl am

sitting for the hearing of causes; and any such .li^lu

' Counsel shall after the coiunieneemont of this Act \kw: tli'>

same authority to preside as aforesaid, or to hold iiny Mtting

of the High Court for the hearing of causes in the lli,:i

Court, which such Judge or Counsel has to preside at ( ouii-

of .\ssize. Oyer and Terminer, and General Gaol l).liv,r..

and any such Judge or Counsel when presiding as aforc=eiM.

with or witliout a Commission, or when holding anv sittina

as aforesaid, shall be deemed to constitute a Court, 's \'.
i'.

12. s. 188.

lOiie. J. -K. ISTa.

It. s. o. (IsTTi

113.

. 40.

Alt Itooks

.11 whkh
writ-, jmL'-
nitiit-, tic

nre t-nteri-ii

10 lie op«ii

1!*». Every person slinll hnvc iiccess to and lie iMilitli-a ri

inspect the several books of the High Court and of the Cmiiii;;

Courts, eontaining records or entries of the writs i--. 1.

judgments entered, and chattel mortgages and bills ef si!.-

tiled; and no person desiring such access or inspection >liall

be recpiired. as a condition to his right thereto, to f\irni>!i I'l"

names of the ]i.irtie> or the .-t>le of the causes or matter- n

respect of which snch access or inspection is sought; oinl i"'

fierk of tile Crown and Tlcas. Retristrars. Deputv- Cli-:-> -'^

the Crown. Deputy and Local Registrars of the High Court
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iind iill Clerks of the County Courts of the Province reMiec-'*'"
lively, •hall, upon demnud or requeat. produce for insnection"''
aiiv writ of .uniin.in.. or eo|,y thereof, and unv judgment roll

or chattel niortgufc-e. or hill of sale 90 issued.'entered or tiled
in Iheir respective oHiees. or of which records or entries are
liv law. rwiuired to \k kept in such several books of the Hicli
< 1 ii"d Coiint.v CiMirts resnectivelv. 58 V e 1" » 180-
.-.9 y. c. IS. Sched. (33).

'
•

. .

o^,

l»0. The fees pnviihlo in re»r«t of snr-h inspection nf*'""<
k.oU sluill he twentv-liv,. cents as for u ff,.ncrn! senr,-h. and'""'"
ten ccnis for iMich writ of summons. jud-iiK'nt roll cliattel
niortsrage or bill of sale so inspected, and ten cents per folio
-liiill ;ilsn bo payable for all extracts, whether iimd.' bv the
rer-.M «hr .Makes the search or l.v the otlicr ."S \- c 1-

197

Ittl. Xothinp in this .\ct shall affect the practice nr™.A,.,
profcduro m criminni matters, or matters connecte,] with Si'",,,
Dominion lontroverted elections (n), ,18 V c !> « , n, . Xiimi
.^9V.c.l8.Sched.(3.5). ' '' '^

"^'I'SX;
Sw Ens. J. A. 187.-. ,!.. 111. 21 : Rate, s. C. IST.". O. ft2.

' '""°""

111 W,'3. V. Cuthine. 21; Onl. Api,. at p. L'.-JI. Osier. J \ k.,i,i . • ti,„

I3omm,on Act. ,«!ms „„t to 1,, interfered with: see J,„°Ltnr, Lt
i„th ,

"'"/"'•' '" """ '"''"«' f°"°'^'-'l in the His, Court as

.j:;;;;,:/^^iS::?L:i»^sir7;„^[r^j:rSn^^S:'L;^.^=:

J^-=ri'o^t;^.^-------'-^--;
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THE

CONSOLIDATED RULES OF PRACTICE

SUPREME COURT OF JUDICATURE

FOR ONTARIO.

CHAPTER I.

lyTEF.l'UETAriOS, ETC.

I. TliOi-i.' Kules sliull takt' etfect on the l>t dnv nf Sep-'
temlwr. 1897. !i

o
'l'h.> >-xprpShiitn * iiiilea of Court,'* when uwd in relation to any

r.iuit. msan UuIm made by tbe autboritj havinn tor th.. timo bring
pr.wiT to mallp Kuies or Ordfrs i-pguluting tin- iiniftn-p mul procedure
of such Court: H. S. O. c. 1. ». » (3til ; nnd tlie power of the said
iiiitiu.ritj- to ninlte RulP!» of Court. n» nitove defined, includes a power
Ui lunlie Uulea of Court for the purpoao of any .\ct directing or
aiithc.rizing anything to be done by Ituies of Court: lb., a. 8 (37 1.

These Iluiea were consoiidated by n Coainiission appointed t»y the
Lientenant-Uovernor in Councii under the authority ot" ."iS Vict. c. 13,
s. 4'.*. By .IJ* Vict. c. IH. s. l.^ tJie Commissioners were empowered
in incorporate in such revision and consolidation any statutory pr .

'
sK,i.« relating to practice and procedure, with such amendment'
ii.l.litioiis to such Kulea ot fractice and statutory proviaio' !.

tli'Hi might seem expedient
: and it was enacted by that s.- :. . ii. ,.

". 1111 of the .7ud. Act: see >upn. p. 1721. that th •'«'-
Iirejiiired. on being approved by the Judges of the Supi
or the Lieutenont-Oovernor in Council, should have the f. , .. „.,
\et of the Legislnture, nnd that notliinp iti the Rule, should I.e op.n
rn .my question ns to jurisdiction to make, .npprnve and authorize the
same under the said .W Vict. c. 13. », 42. or otherwise, but tlie same
nre subject to be varied or repealed from time to time bv the same
auThonty and id the same manner ns other Ri.des of Court.

Court
..f
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KuI«t3-6. It, therefore, does not appear to be possible to question the validii.v

of any of these Rules on the ground that the Commissioners havf ix-

ce«ded their authority, as was done in \\'illiamv v. Goose. 181*7. i

Q. B/471.

Former
practice
upemded.

Mutters
unprovided

3. All Rules and Orders heretofore passed are reficindeil.

save and except those mentioned in the Schedule hereto. All

practice inconsistent with these Rules is superseded. Con.

Rule 3, pari.

3. As to all matters not provided for in tliese Rules, the

practice, as far [as] may lie, shall be regulated l)y aualo^'v

thereto. Con. Rule 3, part.

For cases in which this Rule has been applied: see Wolff v. Ouilnj,

12 P. R. f«o: Flett v. Way, 14 P. B. at p. 315: Ladiex' Tiiih.ru.o

AsH'n V. C/orfrsoH. 27 C. L. J. 5(H ; Mortc v. Lamh. l."> P. U. H. in

notp to Rule -*>3 : Umith v. Houston. 1." P. R. 18. in note to RuU :i;;7

;

Re Murray, 13 P. R. 307, in note to Rule 1005.

See also Jud. Act. sec. 12^. and notes, xuitra. p. 171-2.

Tlip wnr<l in hr.ackPts is not in the official edition of the RuU-i.

Criminal 4. Xotbin? in these Rules shall be construed as intended

3r""d."''' to affect the practice or procedure in criminal matters [a).

Con. Rule 1.

See Enp. .hid. Act. 1890, s. 4; and R. S. O. c. 51, s. 191. and not^s.

««pr«. p. I'.'T.

The former Rule had at (a) the words "or proceedings on tli^'

Crown or Itevenue side of the Queen's Bench or Common Pleas Divi-

sions." Such profcedircs are now to he condurted ir. the same man-
ner ns procwdinga in ordinary actions, subject to Rule* 238 and 241.

X proceedinp before Justices to recover a penalty against a muni-

cipal body for not supplying i^as up to the proper standard was held

to lie a eriminfil proceeding: Southport v. Birkdale. 76 L. T. 318: and
see other ca.st's cired in note to s. 191. supra, p. 107.

inttqireta H. The pmrisions of The Tvffrprpfnfion Art and the iiiter-
"*"

pretfition clauses of The JvfJirnfure Act. 1895. shall apply to

the=e Rules unless tiiere is anythincj in the subject or context

repugnant thereto. Con. Rule 4 amended.

See R. S. O. c. 1. s. 8: and Jud. Act. R. 8. O. c. .51. s. 2.

K'^"^*' *• ^" ^^*^^ Rules unless there is something in the con-

text indicfitinc" a difFcront meaning.

'Judire.' In) ".Tiidire'' sbnll mean n Judge of the Rupremo Court,

or a .Tud^-c [or olTicer] having the authority for the time

being of n Judge of the High Court.

The wor'fs in brackets are new.
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The deSnltion of "Judge" In this Rule lives jurisdiction to theRnlMT.l

Master in Chambers, or Lcxal Judge or Master, under Rules 42, 45

iLui 4U (subject to the express limitation of their authority), to en-

tertain applications whlcli urnier these Ruhs ore to be ninde to •• the

Court or a Judge," but not those which are required to be made to a

Judge of the High Court."

sec. 2, applies to theThe interpretation clause in the A'ct, viz.,

Itulei; see Ruie 5.

For the reason for employing the expression "Court or a Judge"

throughout the English Rules : see Freason v. Loe, 26 W. R. 138.

(i) "County Court" shall include District Court. ;:^^;™'!?->

Rules 23 June, 1894, 1281. Con. Eule 2.

(c) " Accountant " shall mean " The Accountant of the ^'„*':™""'-

Supreme Court of Judicature for Ontario." Con. Rule 140.

(d) "Official Guardian" shall mean "The Official Guai-ljoami

dian ad litem."

(«) "Action" as defined by section 2 of The Judicature " ^">'>'''

Act. 1895. shall include garnishee proceedings under Rules

911 to 921 and proceedings for relief by interpleader under

Rules 1102 to 1128. Sew.

The definition of " action " had previously been held not to in-

clude such proceedings ; see Bogaboom v. Oilliea, 16 P. R. 402, follow-

ing Hamlyn v. Betteley. 6 Q. B. D, 63: Contaon v. Speen. 9 P. R.
491.

7. The division of these Rules into chapters, titles aid^jj^j''

headings, and the addition of marginal notes, is for conveni- marina]

ence only, and shall not affect their construction. Con.
"°'"'

Rule 5.

But for this Rule the construction of the Rules would be controlled
b.v the title and headings ; see Iiiglut v. Robertson. 1S9S, A. C. 616

;

T!l L. T. 224.

S. Everj' Rule hereafter made shall be construed as in-[i™",''"

tended to come into force on the seventh day after the day of k iL.

its publication in the Ontario Gazette, unless such prior publi-

cation is expressly dispensed with in or bv the Rule. Con.
Rule 6.
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CHAPTER II.

OFFICERS AND OFFICES.

1. Office Houbs, rrc, G-10.
2. BUSIXIS8 a Officis, 11-13.

a. CiNTBAL Office, 16-23.
4. t'LEBK OF THE PB0CE£S, 24.
5. KEQI8TKABS' OFFICE, 25-31.
ti. Clerk of Weekly Court,

32-34.

7. Local Reoistiubs, 35-37.
8. AlABSUAU AND CLERKS Oh

Assize, 38-41.

I

\). Master in chambers, 42-44

I

10. Local Judges, 45-48.

I

11. Local Masters, 49.
12. Accouxtaxt's Office, .II-;.-

i

13. Taxing Officers, 83-86.
14. Barristers and SoLn.niiK>

87-92.

13. Shorthand Reporters, 1)3.

\K\. Experts, 94.

1. Office Hours.

tairatoi* * E.TCept during Vacatious and on holidays, the offices of

°,I"th'-"'
*^^ Supreme Court of Judicature, of the Court of Appeal.

Mi!c-e,ot and of the Higli Court of ,Tustice for Ontario, shall lie kepttnc-t™rt,. open f,.on^ 10 gjjj_ to 4 p jn_^ ^^ ^ Toronto and Ottawa on
Saturdays from 10 a.m. to 1 p.m. Con. Rule 7, amended.
See en V. c. 14, s. 89. [As amended by Rule 1236 of 8th
Oct., 1898.]

See also Jud. Act, sec. 146.

This Rale is meiel.v directorj-. and for the guidance of thn offi, al,
onl.v. It does not forbid them to keep their offices open to ,i Inter
hour than those mentioned if they think flt. or the buainpss of thn
office requires it

:
lluir v. ilcXeU, Re y. Bruce Election. 27 C. I., .1.

538: 11 C, L. T. 265. The hours will be according to standanl tiiii.-

R. S. O. 0. 144, «. 1 ; see also Lloyi v. Ward, 13 P. R. 238.

A special examiner, though an official of the Court, has no officem connection with the Court which is required to be kept open or
closed undpr this cir nii.v other Rule: Hogahoom v. Cox, 15 P R •>!

12i ; see also fiiife 438 (3).

As to the office of the Taxing Officers: see Ctnuineau v. Citu .,1

Lnnien P. I. Co.. 13 P. R. 3(i ; and ns to the office of Official Referee" •

M'l- .Mtiriilcn V. Rfixchruffh. 17 P. R. 104.

The offices of the Supreme Court, of the High Court
and of the Court of Appeal, shall ho kept open

durintr the Long Vacation, and the Christmas Vacation, from
10 o'clock in the forenoon until 12 o'clock noon. Con. Rule
8. See 60 V. c. 14, s. 89.

I>urine vacation the Registrars' offices are open only for the trons-
action of matters of an urgent nature, such a.'^ issuing injimction
orders, hut not as a general rule for the transaction of husinrs., re-
quiring the attendance of the opposite party, such as the settlemrm
of the minutes of order." or .iiidcmenta not of an urgent nature : If i;(. r
V. Spencer. 13 P. R. 478 ; and see former Chv. O. 423

Office hourn ]0
rturiiiir

vaiation. of .TllstlC
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2. Business in Offices.
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Rule*
U-13.

No liiiaiiitHit

to lie

tranui('t«d

eNttilt upon
acttiiiloiiije

of parly,
bin !><ur hiM soli-

citor, or

the clerk or
atfent of

solicitor.

Putting

iiiitler door
of oHlre. or
tiaiidiiii;

sniiie to
ottii-er in

II. P'xcept as provided in Kules 991 to 1014, no business

sluill be transacted in any of the offices of the Courts, either

in procuring or issuing process, or in entering judgments or

inking any proceeding whatever in a cause, unless upon the

personal attendance of the party on whose belialf such busi-

ness i;: required to be transacted, or of the counsel or solicitor

of ^iich party, or the clerk or agent of the solicitor, or the

elerk of the agent. Con. Rule 9.

rutting an appearance under the door of thp office of a Deputy
(.'lerk of the Crown during office hours, or handing it to him in the

streft, was held not to be a due entry of the appearance : Oray v.

Stacey, 10 U. C. L. J. 245: and see Fralick v. Huffman, 1 C. L. Ch.
S(t : Campbell v. Madden, Dra. 2.

liut the Court refused to set aside a fi. fa. issued at the officer's
?""^^^

howp before office hours: Rolkcr v. Fuller, 10 U. C. Q. B. 447; and *^

see Hall V. Hunter, 5 O. S. 71)5 : and an election petition, filed after

office hours on the last day for filing, was held to be well filed : M<ttir

V. Mcyeill, 27 C. L. J. 538.

Where a defendant's solicitor is present at the opening of the office Defpndant'a

to enter an appearance, or tile a statement of defence, and the plain- '^'''^'^or,

tiff's solicitor is present to sign judgment for default, the defendant's ^ntmcd to
solicitor is entitled to precedence: see Frdlich v. Huffman, 1 C. L. preewlcnce.

Cb. W: and where the plaintiff's solicitor had begun to enter judg-
ment for non-appearance, and before it was completed, the defendant's
solicitor arrived to enter an appearance, it was held that the officer

' should stay the entry of judgment in order to admit the entry of the
appearance : Smith v. Logan, 17 P. R. 219.

The offices of the Court should not be opened for business, on
days on which they are appointed by statute, or Rule of Court, to be
closed, and proceedings taken therein on such days are irregular

:

Trust and Loan Co. v. Dxckaon, 2 C. L. J. 166; Mumford v Hitch-
cock, 9 Jur. N. S. 1200.

Ollires

of Court
not to be
ojient'f]

12. All officers shall be auxiliary to one another for
promoting the corrpct. convenient, and speedy adininiFtration

of business. Con. Rule 10.

Xot in the English Rulcn.

Ofllcent

to l>e

aiiviliary

ISS- In case of the absence nr illness of any officer tOAi.«ii,;e

whom anv special dut>- is assigned, the duty may he ]ierformed omc'rrJ''

by such other (ttVicer as may be de-^i<rnatrd for that purpose
I»y the Prc^^idfnt of the Hijrh C'nnrt of Justice, or in his
iil^^rncc bv the Senior Chief .Tustice. Xph: >Vc Con Rule
1 :100.
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Rults
1416.

14. Where the first document in a cause or matter i- n-

^^^
quired to be filed in Toronto, the Central Otfice shi,!I \,o

lX"h'" deemed to be the otfice in which the cause or matter is com-

roll^nS nienced. In other cases» the otHce of the Deputy Clerk of ih,-

Crown. Deputy or Local Registrar of the County in wliidi

such first document is required to be filed shall be deemed tn

be the office in which the cause or matter is commeucL't!.

Neu: See Rules of 1 Janua-v, 1896, 1602.

Tlie first document to be tile' m an action commenced hv writ U a
copy of the writ (Rule 1^3), '-./^ther with n copy nf ordcV for Lnv..
to issue it (where leave is required), and thpse must be filed in the
office out of which the writ is to issue.

Most proceediuKs couuneiiced otherwise than by writ are uiuii.iTis

commenced by petition, or notice of motion, to be prosecuted in ili,.

Weekly Court or in Chambers. The first document to be filed in siuh
cases is the iwtitlon or notice of motion, or an affidavit in suppnn •>(

the motion.

In Toronto, if the proceeding Is in the Weekly (^ourt, the filiui: iim-.i

be in the RegistrarVs Officp {Rule 102) : if in Chambers, the offi^.> of
the Clerk in Chambers (Rule 525t. AH documents so filed siih^-
quently reach the Cpntral Office (Rules 341. 52.5) ; and the Ceijiral
Office is to be deemed to be the office in which the cause or matfr is

commenced, .-^o tliat subsequent ministerial proceedinRs must be talicn
there.

In other proceedings in Toronto not commenced b.v writ, the fii>,

document filed should be in the filing branch of the Central Office, viz..

in the office of the Clerk of Records and Writs {Rulea 14, 22).
In other counties in proceedings not comnipnced bv writ the olEc of

tile r..ocal Registrar, if any. is the office in which to file all docum.- s
which have to be filed. Whf.-e there is a Deputy Clerk of the Crnwn.
his office is the proper oflice in which to file documents which cnui-
metice prooeedinfcs to he prosecuied at the Weekly Sittings, if any.
(Rule 107) ; and the first document to be tiled in other cases (excjn
in administration and partition proceeding.s ) may be filed either in
his office or that of the Deputy Registrar (Rules 14, 3.").

In administration and partition proceedings the first document
sliould be filed with the Deputy Registrar (Rule 958).
Where an issue is directed to be tried it is to he filed in the propor

office in the county in which it is to l>e tried, and subsequent procnoii-
ings in the issue are to be carried on in that office : Rule 377.

i"^!?!* "** ''^" procepdin^s \n n raiipo or matter shall bo (arrinl

there on in the office in wliich [the cause or matter is cnm-
menced]. Con. Rule 279, amended.

S.'P Knc. (IHSS) R. 77.

carried o

3. The Cextr.'VL Office.

Xf •* The Central Office of the Hijrh Court of .Tnstic'
.Ntinue.1. heretofore established is herebv continued. See Rules 1 .Tan .

1SH6. 1392-1393.
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17. The Central Office shall be under the control andRiUw
superintendence of such officer as may fiom time to time be ""
iesignated or appointed for that purpose by Order in Council, chki oiB™r

and, until such officer is so designated or appointed, shall con- omJ™'""
tinue to be under the control and suiierintendenee of " The
Clerk of the Croivn and Pleas." Rules of 1 Jan., 189(i, 139i.

I». The Clerk of Records and Writs shall be the Chief cierk oi

Oerk of the Central Office, and besides any special branch ."S w*,
ot the business of said office which may be assigned to Iiim.
may in all actions, matters and proceedings in the Central
Offire, sign all orders, writs, certificates and other documents
reC|Uiring signature, and may affix the seal of the Court to
siieli of the proceedings in the Central Office and such otlier'
documents as require the seal of the Court to be affixed
thereto: Provided that the same may be signed and sealeil
by the Clerk of the Crown and Pleas. Rules of 1 Jan., 189G,

IW. The business to be performed in the Central Office Di»trii,mi„„

fhall, subject to Rules of Court, be distributed amongst the
°"'""'"""-

sHieral officers of the Central Office as may be directed bv
Order in Council or by Rules of Court, or. subject to «uch
iiid.Ts m Council nii.l Rules of Court, bv th,. officer liavin.T
the control and superintendence of the said Central Office
Rule 1396.

20. The business of the Central Office shall, for the con- '"--i"-
vement despatch of business, be divided amont'st the follow- offlS"""
inrf Branches, tiz. :

—

('0 The Writs of .Summons Branch.

('') The Filing and Record Branch.

(>) The .Tudgment Branch. Rules of 1 ,Tnn.. ISflC, unr.

31. The business of the Writs of Summons Branch shall
*'"> "'

llranch.

(") Tlie issuing of writs for the eommencoiiient ..f actions
ni rlie County of York.

(« Such other luisiness as may l)e nssiined thereto. Rules
•'an., ISOfi. 1398.

i....l"v','".;"7,w 'IT tT« '" 17'"™'-'! ""•''r tl>- i.r„„.,liat. .„npr.""'ii'iiH^ Ot the ( Icrt of Hecorrts nnrl Writs,
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Roll ai 32. The business of the Filing and Record Branch sliall

FULmand Comprise the following:

—

iir«mh. (o) The receiving, filing and custody of all appearanroj.

pleailiiiiL's. petitions. re]iorts. depositions, affidavits. I.onil-.

and other papers and proceedings, and making eiurie-

thei-eof in the proper books.

(6) Amending pleadings.

(c) Entering notes of default in pleading and giviii;: rcr-

tificates thereof.

{d) The care and custody of all papers jud iirK'iv'.liiis'

in actions commenced in the Central Office, and of al! iloni-

ments required or orrlereil to he deposited for safe kei'piiii:

or produced under any order of Court.

(e) Preparing and issuing all writs (other than writs of

summons), commissions and orders obtainable on ymcipe.

As ti> the orders obtainable on pripcipe : seo note to Ruli' n".

if) Certifying proceedings and making exemplifications nf

proceedings and of judgments or orders.

Certiiicates of officers as to proceedings in their otfices are cim-

clusive; and affidavits cannot be read to contradict them: lictn-cu v.

Burgeas, 10 Jur. 63 ; Folet v. OrifilK, 2 Moll. 318,

(j) Exatnining and authenticating oi^ce copies of plead-

ings and other proceedings.

(h) Issuing certificates of lis pendens.

(t) Preparing and issuing certificates for registration.

(;') Receiving the return of commissions and attending ou

the opening of the same.

(k) The issuing of writs of execution or otiier proi

under judgments and orders.

(Q Receiving and filing articles of clerkship.

(m) Preparing rece'^>ts for summoning juries and trans-

mitting them to fh'b proper officers.

(n) The following business under The Quieting Tiihs

Ad

:

—
(1) The care and custody of all hooks kent under the

Act for Quieting Titles and making the necessary

entries therein.



CENTKAL OFFICE.
207

(2) Preparing and signing certificnti's of the filing of Kam«.
petitions under the said Act and issuing tlie

(.?) Transmitting sucli )ietitions to the proper Beferw.

(4) Entering and issuing ceriifieotes of title and con-
Teyances granted under the said Act.

TbL' petition, affidavits, and otiier evidence used uiioii Quieting
Titlfs piofeedinjTS (except the original title deeds, which are usually
(.turneii to the petitioner or other person b.v whom they are pro-
(iucedl. are retained by, and remain in the custody of. the Senior
i:-'giBtrar. but are not open to public inspection except Uy consent of
llie petitioner or his solicitor, or leave of the Court.

(o) All other business transacted in the ollice of the Clerk
of Becorils and Writ>. prior to the 1st day of January, 1896,
not otherwise expressly provided for hy those Bu]es,"and all
sin'.il.nr business transacted, prior to said date, in the offices
of the Registrars of the Queen's Beneh and Common Pleas
Divisions. Rules of 1 Jan.. 1898, 1399.

Tlie business referred to in thi.s Rule is also performed under the
suijcrmtendence of the Clerli of Records and Writs.

2». The business of the Judgment Branch shall com-Jud„„.„t
prise :

—

iiram-ij.

(a) The signing of all judgments in actions commenced
in the Central Office.

(h) The issuing of all such judgments and all orders pro-
nounced in Toronto (other than orders in Chambers), and
the enterinfr of such thereof as bv the Rules or practice are
rerjuired to be entered.

(a The custody of all judgment and order books of the
former Courts of Queen's Bench and Common Pleas and the
ourt of Chancery, and all judgments and order books (other

than Chambers order books in actual use) containing iud"-
mcnts and orders entered since the Judicature Act of 'iSSl
rame into force. Rule of 1 Jan., 1,S9G. 1400. ampvded.

Jnlitli?^I^J' f'."" •I"''?"™'
Branch judgments and orders aresi.ned and entered aft«r they have been settled bv the proper Reitis-trar, or other olBcer, pursuant to Rule, 28 (d), 28. OU et,7q

This department also has charge of records, exhibits and otheroumen , received by the Central OIBce from ou ter offl^s 'aS a.?eSSII" their transmission to the proper local office.
airena»
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if

MX. 4. The Clesk of the Process.

ci.Fk of 94. '21,6 ciefk of the Process shall, as heretofore, prepare
"" """"""'

and furnish to the otlicers requiring them, forms of writs to

lie issued bv them, and shall perform such other duties .qs he

mnv by Hiile of Court or Order in Council, be directwl to

perform. Rule of 1 Jan., 1896, U03.

3. Registrars' Office.

"'«'""' as. There shall be two Registrars of the High ( .nirt.

The Registrar iirst appointed shall be deemed the Senior

Registrar unless otherwise directed by Order in Cniniril

or Rule of Court. Rules 1 ,Ian., 1896, 1404.

offlc."'""
*•• "^^^ following business shall be transacted iu tlie

iiiminfain office of the Registrars :

(ii) The business of the Crown Office, whi'-h shall ro:ii-

prise all criminal business and quasi criminal business an4

proceedings carried on in the offices of t!ie Registrars of

anv Division of the High Court prior to the Irt day "f

.Ta'nuari', 1896, and all business and proceedings on the

Crown "and Revenue side of the Queen's Bench and Common

Pleas Divisions carrierl on in the offices of the Registrar- "f

those Divisions prior to said date.

(b) The preparation of Cause Lists comprising the follow-

ing, viz. :

—

(1) The setting down of actions for trial at Sittinsrs ot

the High Court in the County of York an<l of

motions, appeals and other matters for Sittings

of Divisional Courts of the High Court.

(3) The setting down of all motions, special eases an^l

other matters required bv the Rules to be r-et

down for the Sittings of' the Weekly Court at

Toronto,

(3) The attendance with records, exhibits and papers

on the Court or .Judges thereof, and the fiimi~li-

ing to the proper officer on bis requisition, of .ill

papers and exhibits necessary for the purpo-s

of all motions, appeals, special cases and otiier

matters.
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(4) The custody of the record*, exhibits, afiRdavit* anJ»w»«
papers relating to the matters aforesaid until the

conclusion of the same, when the same shall be

transmitted to the Central Office to be dealt with

under Rule 340.

(i) The custody of the roll of barristers and solicitors and

all former rolls of barristers, attorneys and solicitors, and the

proiliicing tliereof when necessary and the issuing of certiii-

tatis in retpect the-'oof,

{(1) Subject to Kule 30 of these Kules, the settling of all

jiiilgnients and orders made at any Sittings of the High
Cull II in the County of York, for the trial of causes, matters

ail' I issiH-s, or at any Sittings of a Divisional Court. Rules

1 Jan., ISiitl, 1405, ametided by Rule 1230.

27. The control and superintendence of t^rt ousiness to Oiiirii.uiion

1 1 VI . , 1 .
of huiiiieiH.

Oe performed in the otfice of the Registrars shall be distri-

biil«] nmongst them as may be directed by Order in Council

or lij Rules of Court. Kules 1 Jan., 18i)(i, 140G.

2** Subject to any such Orders in Council and to thenuueiof

provisions of Rule 30 "of these Rules the duty of settling the
"'"'""""•

jiiil;:iiicnls and orders referred to in clause "((/) of Rule 2(i,

ami such other special judgment* and orders as may be re-

ferral to him for that purp'ise, is assigned to the Senior
Ei'gistrar; and the control and superintendence of the busi-

re^- nfcrrc'd to in clauses (a), (h) and (c) of Ride ati is as-

signed tci the Junior Registrar. Rules 1 .Jan., I8«li, 14or.

a». In addition to any duties specially required by theJ'JJ^"
Rules to be performed by them, it shall be the duty of the
Rejiistrars:

(") To attend the sittings of Divisional Courts in rota-
li'iii as they may arrange, or, in default of arrangement, the
said sittings .shall ordinarily he attended by such niio of the
Eegistrars as may be designated for that purpose by any
flider in Council or by Rules of Court, and, subject to any
siicli Onler in Council or Rules of Court, shall ordinarily
li" attended by the .Junior Registrar.

I'd To attend, when required, and act a,s Registrar at any
Mttinrrs of the Court of Appeal or a Divisional Court thereof,
"• the TVetkly Sillinss of the Ilij;!, Court at Toronto, in case

J.J.-14
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80-M.

8«ttleliitillt

Of Judit-

tiieiit* and
firderi Iv
RtxUtrar.

CDNKOl.lKATEK KILKS.

of tlic iiiiil>ililv li.v al)-i'mr, illiio- ur otiwr taii-f, u( lla-

Ki'gi>tnir "f ilii- I ""i< "' Appeal ""'' ""^ ^'''"''' °' ''"' \^'"''>'>

Cipiii-t. re^iwi'tivilv. 1" atliMul llii- »«nie.

(() To ottfUil, wlitn rwiuiri'd, tlw A>-izf4 or Sitting-, a-

Toronto for the trial of cauaes. iiiattor- iiiiil i^-ui'-. IliiU-

1 ,?iMi.. IH'.Hl. HOH.

SO. The Kepstrar attending tlie Sittings of a Dn iMm.al

Court or the Wwklv Sitting'- of tlie High Court at 'I'ni.mi".

or any Sittings in the County of York, for the trial of
.
;iu-. .,

matters and issues, may settle all judguients prououii.nl iii

an\ such Sittings so attended hy him, and settle and sij:ii all

orders pronouneed at the Sittings of the Divisional Conn .ir

Weekly Sittings so attended hy him; provided that at lia

inston'i.'e of anv party any of such ju.lgmcnts or orders may

he settled by the Kegistrar to whom is speei:.lly assigned ilir

dutv of settling judgments and orders of the High ('""it.

Rules 1 Jan., 18»i;, U(ii>.

c«u.e 81 The proiier otlicer shall make out and transmit to

m:,™M«i the proper Hegistnir. Clerk of Assize. Clerk of the W.vkly

o°iif;",!r' Court or other proper oSicer, a list of all acticms and mat-

ters set down for trial at the Sittings of the High Court lor

trial of actions, causes and matters in the County of \"rk.

and of all motions, appeals, special eases a ' i"i"ti'i;.- >>-t

down for arguinnt in tlie Divisional Courts i tlie Wivkly

Court. Rules 1 Jan.. 189t;, U'iti.

(i. Clerk of the Weekly Ciu-rt.

ci-rkoi 83. There shall Iw a Clerk of the Weekly Court iii I'"-

K,',,""'" ronto. Subject to any Order in Council, the present hol.U

of that ortice shall continue- to he such Clerk, and shall lif

designated "The Cierk of the Weekly Court." Rules 1 -Tan..

W.m. 141(1.

S». The Weeklv Sittings of the High Court at Tornnto

shall ordinarilv be attended by the Clerk of the Weeklv

Court. Rules 1 .Ian.. IWKl. 1411, jmrl.

S4. The officer attending such Sittings may settle M
sign all order- and settle all judgments pronounced thrival.

r.iil.s 1 Jan.. IJ^PC'. 1411. r"rl-

Tf. allii

Court.

S,-Ol,.'

Jl1.l|IIllt;lits

and nrden.
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T. Iahai. Kecistrars.

SB. Di'|>utv Clerl;* of the Crnwii. Ilc|iiilv mid l.o(iil)

Ki'pistrnrs slmll ]iorforin tile diitii'.- of tlieir ntticis in tlii'

slim- iiiaiincr unci uniU'r the saiiii' i'i'>:nlntiniir. a- llif like

iliiliis arc pcrloriiiud in the Cenlral Office and in tlie Hogi.--

i.iio' (Mliic. iiiiil slitiU have all siu-li jxtwer^ and authoritie-

iii relation to causes, matters and prneec'dinj^s i-oiiinieneed in

iliiii' iilliii's ri'spei'tively as tlie Centrri Ottiee and i!u- idlieers

IhriiH-l' have in the case of causes, matters and proceeilin^s

cojiiuienced in the Central Ottiee; and all Rules ami practice

in force ri'spectinj; the Central Ollice ami the lie^jistrars'

I mice shall he npplicahle to the r)e|iiity Clerks of the Crown.
Deputy and Local Registrars in relation to sueli duties as

tl.cy are reciuired to perform; and the like sums and fees pay-
alile on |)rocirdinj.'s in the Central OtHec and the Rejristrars'

Office shall lie ])ayalile to the Deputy Clerks of the Crown.
Iie|iuty and Local Registrars in relation to similar matters.

Om. Rule -ill. Rules of ] .Ian.. IflOC. 141.1. 1-114.

I.'iciil .Mtislcrs and ilcput.v Ut>eistrars. under tlie former |iriictict' ii

('li!iiic«T.v. wen- not at libertv to iirnctice hy tliemselven in Chancery.
iHtr were tiley even at lllierp to prHctice in partnersblp with solicitors
liracticing in (;)iancery. nl-hounh they miftht not nctnnlly share in
tlie eiimianients arisinir fn> ii such husiness : .UcArro) v. rn»»t. rt Chy.
Ch. 4;tL'. .Vfter the nieri.'iii(t c»f the thns» Superior Courts in the lli;;li
Court, it was (louhtful " lietlier n .Master tsuild practice at all. even
iliouirh he oonhned his prnocice to the (jueen's Bench ami I'oinnion
I'lefls Divisions of the High Court, as under the new system he is
just as iioich an otlii-er ot those llivisiolls ;'s he is of tlie Chancery
division: but see Itiik 4!», from which it may he inferred that it is
iii.t the intention of ri„ .l«,liri,l«rf Art ti> deprive them of tile riflit
ot praetisiup: and see also see. 148, ^u/irrt.

Tlie fees now poyalile to Deputy Clerks of the Crown, lleputv and
l.isal KesistrnrB. are regulated by Tariff It.: see Kill, 1179.

Iltlicers piiid by fees are entitled to receiv.. all fees pavuble under
til, Innlf. in cash, but those fees paynble under any statute not ei-
im>sly retiuirilig them to be paid In cash, must b,. piiid in

A ci>rtili<nte of a 1m-i\] OHicer on a iiost card is m. ,.„„-„,.,
». wl,h: where tlie fees are pa.vuble to such officer in stamps, it is n
niilliiy lor want of a proper stump : .lahiitmi v. I^imcu. II l>, K. 70,

36. Every I)e|iiity Clerk of the Crown, Depntv and>'i«i"i
Local Re^'istrar, shall within 111 davs after the 31st ihiv ofiSS"'"
arch, the :iuth d„y „f ,T„ne, the .-iOtli dav of Septcniherand ;,Vr',„ „

iiic .11-r iiav ()t llecemher in each year, traiismit to the Ten- ""»«"'«'

tra! (iHifH, 3t Toronto, a return .M^ueil l.v him in his oilieial !?«! oib™.'
rap.icity aeeording to Form Xo, 211 in the Appepdix of a|i

T"""""-

Whether
Local Mas-
ten may
praetke -

stamps,

evidence

:
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BBi«n. judgmenU whkh have liwii I'litored '• him in tlii' lli|!h

fourt of Justice during tlie tliree months ending .m tin

above dates re«pectivelv ; and from the said return- ih»

proper offieer in the Central Othee shall prepare uii.l ii.m

time to time keep up, a general index or list of suili jujj;.

ments, which shall be open to inspection by nil |i.i-.iii,

intiTi'Sted, upon pavment of the usual fee. A return -luill

be sent whether iin'v judgments have been entered l.y -luh

otticer during said three months or not. Con. Hiil.' il.

Bulfs of 1 Jan., 1S96, 1415.

Ordfrt oil

fraeipt.

for thr Kcirni Nii. ^111 r'tTrwl Ici. II. <k I.. Kofiii. .\..

i.t

iSllwl Irf

ST. .All order* herptofure i»«ued on imn-ifm shnll •

tinue to he issued at anv time from the otiiie in wni.'i

cause, matter or proceeding is lommenced. Con. I!ul.'

Rules of 1 .Tan., 1S96, 141ii.

rw«' nr.lfr. ate all the order. »lili-li. ncooicline t.. the pni.ti.

tlie Court of Chancery, niuld be obtalnn.! on prieolpo willi..m

actual motion Oieretor, or which, at Common Law. were calk.l

har rule«." and were Imued on -he tiling ot n motion paper .

Coiinael. The meet common ordem of this liind were ;—

1 Orilers for security for co«ti. where the writ or other pr.. .line

hv which an action is commenced diwlom^a on its face, that ilie il.m-

lilf or person a.king relief (.ee .Ind. Act, .. I'l. I« re.ident ...it ..l .1,.

jiiriKdIctloc : ««le lll<».

•1. Orders Ut produce, under Rule 4tV4.

3. Ordem tor appointment of lunrilinns of Infants when u.'ir-nr>

see Chv, I), mil. but the power to issue orders of this kind ">iii- n"

'

to lie aWusated. owini; to the omission of Chy. O. <',lcl from lli.' /.'"'>.

siiue the consoUilation of the HuleH In lHfS8.

4. Orders to continue procee^lintts where the death or uiiiiii;i:- "f

pnrtic". or the transmission of interest pindctitr life, render- n ii-.«-

sary for oth*. personi* to be made parties to the action ; lttil< "•'«'•.

.-. Dnlers for sheriffs to return writs, or to brinit in the Iwiv -•

tl Orders for leave to plaintilf or defendant, to chan;;e his -ulii ir.ir.

,ir solicitor and agent: Kuk 3;!.')—or to prosecute, or defend, in l-r-

sou. instead of hv a solicitor—or to enable one of sevenit pLnTriff*

to appoint a solicitor for the purpose of nialting nil n[i|ili' .unn

separate from his co-plainlifl—or to enable a .olicilor of a plnmnil. .ir

defendant, to rliange his agent.

7. Orders for delivery and tiisoliou of solicitors' bills of c"-t». ™
the application of ii client : or f"r the taNntion alone of such bill- en

Ihe application of the client witlnii a month from I

of. or on the apltlication of n^.. . ilicitor at iiuv

month: see Ititli 11H4.

I'".-,r other oi-.!,i« i.—iialiie a- of .oiii—. -e.' Otmiel's Tr..

o(Nrj.*juio

,lti.r
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(S. Marshall and C'llrks ur Assue. >»^-

SB—(1) The Deputy Clerks of tlie Cruwu and I>'>'»1
'),J',",';i

lliv'i-lnirs ill tlie wviTal C'ouutiei- aud riiioiis of Counties, i- I'l.rk.

ixitpt till' County ill which the City of Toronto in nituiitod, '" *""*

»liull pj ufficiii lie uiiil act a« -Marshall and Clerk'!, of Aiu-ize

at llie Circuit Sitting* of the High Court for tlie trial of

iiiu--v>, nmlter^ and is^suei'. and of criminal matters or pro-

oiv'.ing*. and ut aiiy Courts of Assize and Nisi Prius, Oyer

iiMil IVriiiiner. and General Gaol Delivery, appointed to iw

hol'li'u l>y commission in their resjicctive Counties or Tnionn

lit I uiiutii's. and xhall have all tlm powers and perform all

till' l'ii[ictioii> incident tn the same h^ such Mari^liaU and

CliTk* of Assize. Con. liule 26.

(S) In counties where there are a Deputy Clerk of the
',];^^J;

"'

Croivn jind a Deputy Registrar of the High Court of Justiee,

tlic I. mills for triid at the jury sittings shall he entered with

tlie |ie|iuty Clerk of the Crown, and he shall act as Clerk

"f ,\s<i/o lit such jury sittings ; and the records for trial iit

till- imn-jury sittiugi- shall he entered with the Deputy Resris-

tnii. and he shall act as Clerk of Assize at such non-jury

-Ittinirs. liulcs of •>'(> Diwinlier. 1894, ]3fll ; Rules of 1

.liinu.in, l:^fi(i. 14(lt;.

S . .lull. Act. «.. 1,VJ-153.

aw.—(1) The Kiiil Deputy Clerks of the Crown andTomUe
hiical Registrars ivs|iectively shall, immediately alter each I.rm."rf'iiiii»

-ittiii!! nf such Courts, forward liy post to Toronto, ad- ;;'||' mI",'.

i!ri>»cd tn "The Registrars' Office. (Isgoode Hall. ToroHto."|;'«uJj-JJ;^-
iwry rt'cogniziince, indictment, paper or proc-eediiig in any i-tran

iTiininal matter in their custody as such officers respectively,
""'"

atiil iiisn the usual and proper returns as such Marslinls anil

rli-rks nf Assize. Con. Rule 57 : Rules of 1 Jan.. 1S96,
' IK,

[•!) The Dc|.iil> Clerks nf the Crown and the Local Regis-
i^^'J^",'"'

tnifi shall pny the postage on the transmission to Tnrnnto of inetwn,

tile indictments ami other proceedings in criiiiiiml cases, oiid""'
i!ie -lime -liiill 111- repaid out of tlie Cnnsnlidiiteil Revenue
FiMn!. Con. Rule 57.

lO.—(1) The Alarshal and Clerk of Assize for the >l;;[Xk
feiinh- of York, sb.iill perform tl'C duties nf Mnrslml nnd "'a**!*-'

I Vr: 'nf Assize nt the Sittings nf the High Court for the I„To'i.

tri.il nf onuses, matters and issues and of criminal iiiiittprs



2U

i< i

fO.NSOLllPATED RULES.

or nrDcecdiugs. ami at any C'ourts of Assize and Xisi Vims.

Oyer and Terminer and General Gaol Delivery holduii !ur

the Ccimity of York, and shall be subject to all tW \nn-

visions of 'these Rules, in reference to records, exhibit- aii.l

other documents ; and he shall also perform such otl.,T

duties as he may from time to time be directed, by l!u'<

of the .hulges of the Supreme Court, or High Court, ui^l.r

sections 132. 134 and 135 of The Jwlirnture Ad, isnr,. !„

M,.rfonn : and subject to such Rules and for the perforin-

ancf of such duties he shall be attached to the Hegistnii-'

Office at Toronto : hut it shall not b.. necessary for hini !>

attend at tlie Registrars' Otlicc for the settina down of a. tinn<

for trial under llulc -Hi. Con. Rule 28 ;
IJulcs of 1 .Ian..

ISiKi, 141S. firff jKirl, amended.

(2) The said Marshal and Clerk of A.-size shall take aii.l

receive the same fees only as other Marshals and Clerks of

Assize ; and such fees shall be by him accounted for. |«n.l

over and aiiiilied in the manner provided by law : and V
shall not take for his own use or benefit, directly or indirect y.

any fee or emolument save the salary to which he may In-

entitled by law.

(3) When the Circuit Sittings of the High I'ourt at tlio

County Town of the Countv of York for the trial of civil

and criminal proceedings are held separately, or when iiiiv

Court of Assize and Xisi Prius by Commission in tin'

Countv of York is held sqiarate and apart from anv Court

of Over and Terminer and General Gaol Delivery held l.y

comniission in the said countv, and at the same time, .m..

of tlie Registrars of the High Court shall personally or l.y

Deputv act as Clerk of the Sittings for criminal proc.l-

ings or of snch Courts of Oyer and Terminer and Gen.ra;

Gaol Deliverv, onlv as long as such separate Sittings nr

such Courts are being held at the same time, and sbii 1.

while so acting, have all tlie powers and exercise all die

functions that are by law had and exercised hy Marslml-

nnd Clerks of Assize.

(4) The Marshal and Clerk of Assiz» for the County .if

York or Registrar sitting personally or by deputy shall forlli-

with, after the close of each Assize, or sittings of the Cunt.

or earlier if re.|uired. return to the Central Office all recor.I-.

together with all exhibits and other documents appertaiinni;

thereto. Con. Rule 2S; Rules 34 March, 1804, and 23 .Tuiim.

isni, 1381).
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(j) In the absence of the Clerk of Assize one of the^i^^

liegistrars or such other officer as may be designated by the

President of the High Court, shall act as Clerk of Assize

at iill nou-jury Sittings for trial of actions in tlie County of

York. Con. Rule 'iS ; Rules of 1 Jan., l.S3(l, 1 118 (a), (i),

41. In the event of any Marshal or Clerk if Assize or Ah^n^oi

Registrar being absent or being prevented .,
illness or .(..i^e

otlier cause from performing his duties as such JIarshal orl^'"'"'"'

Clerk or Registrar, the presiding Judge at such Sittings or

(.'ourts may authorize some person tn act a> Marshal and Clerk

of Assize, and tlie person so authorized to act shall receive

(ho remuneration payiililc for the pe'.-fiirnianee. of the duties.

Coil. Rule 29.

'J. M.\STKK IN CH.\Ml!t-KS.

•12. Th.> Master in Chambers, in regard to all actions and cS't^",.

matters brought [or projiosed to Ije brought] in the High l™"'!"-"""

Court, including proceedings in the nature of a quo tvarriinfn

under I'he Municipal Act, shall be, and hereby is, empowered

and required to do all such things, transact ail sueli Imsiness,

and e.\ercise all such authority and jurisdiction in respect

to tlic same as are now done, transaited, or exercisi'd by any

Judge of the said Court sitting at Chandlers, save and except
'',"^'J^,'^|

in respect to the matters following:

The words in brackpts. which are new. wcit introducoil to meet
thi' i-ase of an applicntion before an action is actually commenced.
(',;/.. for leave to issue a writ for sei-vice out of tie- juiistiiction.

liberty of the subject
;

"i. .Appeals and applications in the nature of appi'als ;

Api^ais.

3. Extending the time for appealing to tlie Divisional !;"r"o'°'

Court, or the Court of Appeal, before or after the time liin-''iT"i-

ilcil for that jiurpose has expired ;

4. Applications to arrest
;

.Arrest.

5. Proceedings as to Lunatics under The Revised Statutes '•"""'>•

nt Untario 18Sr, ehaiiter .54, sections 5, fi, T. S, !). U and IS,

and section lliS of The Judicature, .tct, ISO'i
;

I'liese sections referretl to are now H. S. O. ISO", r. )V), hs. .*)-0. 17
ari.l IS. and e. 51. a. Ifi4.

(1. Applications for advice under the Revised Statutes of *!;!*;«

Ontario, 1SS7, chapter 110, section 37
;

t'tnVe.

See now H. S. O. 1.S1I7, o. 1L".l. «. I'.'.l.

loradvlr-e
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7. Applications as to the custody of infants under the

Eevised Statutee of Ontario, 1887, chapter 137, section 1
;

See DOW R. S. O 1897. c 123.

8. Applications as to leasee and sales of settled estates; to

enable minors, with the approbation of the Court, to make

binding settlements of their real and personal estate on

marriage ; and in regard to questions submitted for the

opinion of the Court in the form of special cases on tlie jmrt

of such persons as may by themselves, their committees, or

guardians, or otlierwi&e. concur therein;

9. Proceedings as to Partition and sale of Real K4ate.

under the Be-rised Statutes, chapter lO-i.

See now R. S. O. 1897. c. 1*J3.

10. Opposed applications for judgment for Administra-

tion
;

S(* aUo liule 917. and Re furferAiH. 17 ('. L. T. 9: 3:! <'. L. J. 4i'.

11. Opposed applications respecting the Guardiansliip of

the person and property of Infants ;

12. Applicatious for Prohit'itioii. Mandamus or lujiiiic-

tion
;

13. T!:c payment of money out of Court, or dispeusing

with payment of money into Court, ui administration and

partition matters :

14. Making jin order for taxed costs in lieu of conmiis-

sion imder the provisions of Rule 1146.

lo. Striking out a jur}' notice except for irreguUiritv :

16. Any matter which by thfse Rules is expressly rcjiiired

to he done by a Judge of the High Court
;

17. And (unless liy consent of the parties) the followiiiir

proceedings and matters, that is to say :

(n) The removal of cau-es from Inferior Courts, otlior

than the removal of judgments for the i'ur|">-e

of having execution :

(6) The making of orders for reference under I'l'e

Arbitrnfion Ad :

See U. S. O. 1807. c. t>2. sees. I's. Lit.

(r) Reviewing taxation of costs.

(d) Staging proceeding- after verdict, or on judgiin'iit

after trial or liearing I)efore a Judge. Rule- \*3

June. 1894. Vif^'i.
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This Bale appfara to be intended to confer on the Miwter in Cham- Rm, a.

liera all the jurisdiction of a .Judge in Chamljera at the time of this

lt.l, comin, into force, i.e.. 1st September. 1897. except « to the

i.mtters above excepted: see In re Donuthorpe, 189., 1 (J. B. B71.

irot»o» V. Daruly. 18 V. U T. 184. Any power, hereafter conferred

1,1 Rule or SUtute will not by force of thia Rule be exercisable by

the Master in Chambers. The propriety of extending any such

otter conferred powers to the Master in Chambers, or Local Judges

or officers, is thus reserved tor consideration by the Judges.

Where a statute hereafter pas^wl merely enlarges the power of a

.liidge in Chambers, in a case in which the Master in Chambers hss

]...fviouwly exercised jurisdiction, it would seem that the Master in

Chambers can exercise the additional powers conferred by the statute

upon a Judge in ChamlHTs: see Collvcr v. .Siroi/.-i>. 8 P. R. 42.

Settlmc aside Fp«ntllil«nt ConTeyanoei.—The Master insrttinK

Cliiiuibers has. therefore, now power to entntBin applications to setj»id«

a«i,le fraudulent conveyances, etc. by judgment debtors, and for the
'J>„"™'.""

sale of equitable interests under «ij(e« lOln-1020. which the Referee .,„ce,;

in Chancerv ChambiTs rtid not formerly possess
: see yt/'cii v. Stiiith.

7 l". K. 43); and 11 nrA- v. SlouHon. 7 r. R. 144: b\it which was exer-

cised hy the Clerk of the Crown .ind Pleas in Chambers : see Wolfs T.

llobmri, 7 P. R. 334.

Jnrisdlctloii Intended to be Reserved to Jndgea.—While the luriMiic.

Master in Chambers may thus, spealting nenernliy. exercise ("cept
JJJij"'^" ^,

ns to the matters excepted) the jurisdiction which a Judge in Cham- pprsos'i

bprs had on 1st September. 1897. yet this Itiile is subject to somecimi.TnciHi.

exceptions. It would not seem to enable the Master in Chambers

to net in a matter in which a Jud^e in Chambers acts by virtue of

any statute as a pemona deaignata {e.g., under R. S. O. c. 184. ss. 12

and 13. in making orders dispensing with a wife's joining in a

convp.vance by iter husband: Re .Vo(cm. P. R. ll.">) : nor does it give

the Master in Chambers powers which it has iteen the policy

of the Court to retain in the hands of the Judges. Thus in

Hniirickn v. flcncfricis, IS P. R. 7». it was held tliat the mere ccin-

Bolidation of the Rules could not work a construction which was not

in accordance with the policy upon which Rule 114)! Ictriginaliy pro-

mulgated along with Rule 956 (41] was framed. It would, therefore.

seem to be still contrary to R»h 9.'>i). that the words " Judge in

Chambers " therein should by the aid of Rule 42 be made to extend

to the Master in (,'hiijit)ers. and by fofcc of litden 4.' and 49 to f-iK-ai

.lodges and Ijocal Masters also: and it would seem that the Master

in Chtmbers has still no power to grant judgments under Ritlf O.Vl

fnr jiiu-litioti cin summary application in Chanitcers. which was formerly partition

I x.-luiled from the juriMliction of ttie Iteferee in Cliambers: Re .Xriuitt.

rhnltrrfon v. Chattertoti. 8 P. R. 39.

.\pplications to tlie summary jurisdiction of tlie Court against SutnTnicr.v

solicitors, are excluded from the jurisdiction of the Master in Cham-J^iriwiic-

hers and like officers : Re L. A .1/.. fi P. R. 21 ; Re BrMnmin. Ifi P. R-Kliri;™.
j:;2: Re Rom. lb. 4S2: but see Re Carroll. 2 Chy. Ch. :123; Re Walker
11. 324: Re Toma. lb. 381: Re Atloniev. 7 P. R. 174; also applica-

tions hy parties claituins: adversely to a receiver, or seciuestrator : see

Itniirn v. Dollard. i> P. R. 113: also an application hy a person claim-

in? adversely to the heirs or next of kin in an administration suit to

be made a party in the Master's office and for leave to establish his

claim there : Re Tobin, Tohin v. Tobin. 7 P. R. r,7 : and an applica-
ticin for payment into Court by aw executor or s'loii'iistrator of
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mouey admitt^Hi by him to be in bis haQdic Re Curry, 8 P. H. 'Mi\;

but s(^ now Rule tilO.

The AIiiMter iu ChnmberH has uo Jurimlietion ou conSictlng (>viiltiir.-

to »trike out pleaH. rai!>infc questious of liability prelimiDary to mi
ncitiuDt and to ordtr an account to be taken: Rna>t v. Fn^h. Un r.

L. J. 114; nor to set aside a judgment of n creditor afrni-^st an
abscondinjt c'.ehtor to enable another creditor to defend: \] -lln v

Carroll, 10 1». R. 142.

Kpfert-ncbH Referenoea to Masters.—Tlie right of the former Kefeiv.- in
u> ManttM. ('iinmhers to liirect a reference to a Mawter wan denied: Bruir,, ,

Hollnrd. ti P. R. li;i; this case was affirmed on re-heariiiB. how,,.;

on another Rnmnd. viz.: that the relief should have been soiiehi >iii.i. r

Chy. Ord. :t!t8 e* «('/.; see also Vu*c.i v. Smith, 7 V. R. 4L'*»; .m,]

nince The -fudkaturr Act the right of the Master in rhninlur- i.p

direft such a reference under the Dominion Wind*ni,'-up Act lin> ,iN..

(een denied: Re Que-: Citi/ Reftninu C't.. 10 l\ U. 4ir»: R, ,/.,..;,/,

Hall Maiiufticlurinfj Co.. 10 P. U. 4.S.- ; and se*' Fra^rr v. Iiueh>i„.,,',

25 Ont.. pir Rose, J., at p. 5.

But whatever nmy be the case in regard to interlocutory ord.'i^. jt

would seem clear that when the ."ilaster in Chamlwrs ha» ii i-

diction to award a judgment, he has power, for the purpose of cnirv-

ing out such judgment, to direct a reference to the Mnpter : sf^ Ifni--

filfi, 1V44. !Hfi. i)n2. iL-Vt. and notes.

'iparranto
**™" Warranto.—The jurisdiction of the Master in riiniiiU'r-

appIWtioni'. in 1U0 imrraiito procee<lingR under the Municipal Act ns r\u\\

framed, atfirmed in R'ff. rx rel. Friitz v. Umrland. 11 P. R. 2R4. hut

denied in Refi. vs nl. Wihon v. Dunrnn. ih. 370. has been linally

confirmed by this Rulr. Retj. m nl. Mrfluire v. Birkrtt, 21 <>iif. IHL'.

and the enactment of the Slunicipal Act: see It Ed. vii. c. 10. s. 211'

(2). Up has al*:o power to direct a reference to a County .Iu'Il-i' r.i

take evidence in such a matter under The Municipal Art ( R. S .o.

c. 22.S. see sb. IMS and 210) ; Rrtj. v. MeClait. 13 P. R. W. Hi*

decision re«pectinc a municipal election was held to be not nppt'nl-

alilc. in Rrif. it rel. MHluirr v. Hirkett, 21 Out. Hi2 : but sep n.nv

R. S. O. c. 223, s. 210 (31.

The jurisdiction of th-' Master in ("hamliers in <Juo Warrnnti)

Proceedings is confined to th^^e under the Municipal Act and dO' > not

extend to npplicnrions provided for by R. S. O. o. S24. ss. .'11-'.

Jurisdiction to Dispose of Costs of an action where no
Other Question Remains.—See note to Rule 1130.

Changing Venue in C. C. Actions.—The jurisdiction to phut

tain motions to change the venue in County Court action-^ w.t^

doubted: liriqhnm v. 1/cKV«-vV. 10 P. R. 40« ; hut is now setlUil hv

Rule 1210.

As to changing the venue where the

a defendant: see Ihoh., 4 P. R. 310.

Indge the County <''nirt i

Appeals.—An iipi'Iication imi^earhing the propriety of a filiii;:, i'

not an appeal or in the nature of an appeal from the officer who fil^i

the docunienr. so as to exclude the jurisdiction of the Mast'r ir

Chambers: Wntrmvx v. Farran, (i P. R. 31.
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Wliere a refcrrnie in an lu'tion had been niii.lf t<. n t uiinly ( ouit '°'«'

rii.lc«> wbo Uifd before pntprini! lipun it. an mniliinll.in to .ifi n»ii1e »>.»•

i n« liiiviiw h<*n l»«iieil witbout juricditticjn i
. an apiiumtiuBiil to ino-

,,,,1 witli tlie ivfereniv. i««ii«l by tbe .1.'ivu»«r« .Iudsi.-« au<x->.»or

w,ia hrlil to be in the notiire of an appeal; Tormlo v. loroiiti, Ki/.

,„.. ,-. I). \V. R. iua.

StiTioK FrooeedlBia PendlsB Appeal.—Tlie Kiilr. do not

»,.eai tcr empower tlie Master in Chamlieis to make any order in

reeurd to proceeding with a reference or issue of eMCUtlon un.ler

iiKlfinent pending an aplieal : see Hu(e 4-'. elnnse 17 (dl. anil lliih

«o7 Clause 17 (lil of this Rule prevents the Master in Lhimlier*

f",ili hnviDK jurisdiction, after a decision of the Court of .Vpijeol in

i:uoor of tlie idainliH. to order a stay of proieedings till such time

IS leave to appeal to the Supreme Court of Canada t-aii he moved for.

in a ease requirinc such leave: or to reipiire ilie defendant to under-

lake to refund damages and costs in the event of the judgment lir"

[MiBKl to be appealed from being reversed :
Ttilil, v. (1. T. Rii- Co., S

O. 1,. 11. .il4.

Llbe y of tb« Subjaot.—Formerly the Hefeive in Chamber-

niilil entertain motions to commit for disobedience of an order to

Iirodiice, hut tile Clerk of the C. & 1". Q. B. had no jurisiliction in

Diotters relating to ihe lilierty of the subjeci. 'I'lie latter restriction

Is conlinnejl under this Hulf, and is held to jirevcnt the Master in

Chambers from entertaining motions to compel obedience to an or-

der for production by committal: A'cc/c v. \\<nd. IS C. L. J. I*i0.

tie has also no jurisdiction to order the discharge of a defendant

hcl'l in custody under a en. .^a.: Ciiclirmt' v. Ltumnt. 11 P. R. 3ol.

Adjournment of Motion* before Court or Judge.—.\n ap-

lilicntion made to an officer in (.'hambers- which lie has no power to

cntertHui. may be adjourned l)efore a .Judge: //ijlc^ -W, 3t)7.

Long Vaostlon.—-Vs to the officer)* empowered to hold Chambers
'luring the l-oiig Vacation, see leulu 11.").

48. Any Ufficial Keferee, upon roiiufst of tlie llasfer in »l";;^^;;j;'^

Cliiimbers. or of a .Iiidfre of flie Hiph Court, may act as oia.iai

.Mastor in Chambers, and wliilo so iloin;; shall have all the „,av a^t a,,

iiiitlioritv. jurisdiction and |iowcrs of the said ifasfcr. Con-

Kllle 3l'. Rules 18 Keh.. 1S02- Vi'ri nmrmkd.

R.fereeHuh d!t!l. making similar provi

T the Master in (Ordinary ; and ,

ion whei
ie .liid. .

Olhcial

'. ,41.

44. The Master in Chamliers. or such lieferee. may refer „reri,,

iiiiv matter pendinjr before him In a .Ttidf:i' of the Hi<ih Court ''"''"

for (lecisitHi. and the -Tudge may disjiose of or refer back the

same in whole or in ])art. Con. Kule .1"2-

-V case may be brought before a .Indge under this Hule upon a cer-

tilitate of the officer that in his opinion the case is a proper one to

be lieard by a .ludce : otherwise applications within the jurisdiction

of any officer must be disposeil of by him : fjur/he^ V- iZecy, v» P. R.
.sii: see also Ho'ul-titin/i v. ftitlicart, 7"J L. 1. 1X4.
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i

*!th,Vhere a motion, made returnable before an officer in Cliamliem, i>

4». M. one in which i. > has not, but a Judge baM, jurisdiction, fyworp, wheiiier
be can transfer it to the proper forum by analogy to the practice laid
down in Rute* 367. 784.

A Liocal Judge has not iK>wer to tranxfer a luutiou. which liuv
properly be heard by him, to be heard by the Master in Cbiiiiilnu^.
though the latter officer would have had jurLsdiction to hear tih-

motion had it been made originally before him: Makoney v. W'lhh <;

O. W. R. IS.

10. Local Judges.

JudjU iur- -t^*-—U) The Jud^'e of every County Court (itlier tliaii ihc

chi'Stt"
^^""^y f'f>urt of York, shall in all actions brought, or pio-

posed to be brought, in his county and in interpleader prn-

ceedings where the goods in resj>ect of whicli interphndt'i-

is sought are situate in his county, hare concurrent jni'i-.dit -

tion with, and the same power and authority, as the Jra.-t.T

in Chambers at Toronto, except that the authority of such

.Tudy:e shall not (except as provided by sec. lf*5 of The Judi-
rafvre Act, ISOo. or Rules 47. and 11*97). extend to tlie pay-

ment of money out of Court or dispensing with the payimnt
of ni«.ney into Court in any action or matter, or to ninkirj,'

an order for the >ale of infants' estates. T?ules 29 Ih-c.

1804. 1386.

!?i"rto'* ^^) E^6^* Local Judge may refer any matter pending ho-

Ju^f^ fore him in Cbnnihers to a Judge of the High Com-: for

lomn. decision, and the Judge may dispose of or refer liaci: ilie

same in whole or in part. Con. Rule 42.

See not*>B to Ifiiln, 42 and 44.

The jurisdiction of a Local Judge in Thanibers is made cn-i'xr ii

•ive with that of a Jiidcp of the High Court in all cases within rhe
provisions of Rule 47 {at.

As to Chanibcrs uintrprs in tlif District of Rainy Uiver. ifi- K
S. O. r. 109, 88. 12, 13.

Local

iwJiction a
to injunc-
tion.

46—(1) A L'H.iI Judge of the High Court may. in ca-'-i

of emergency, grant an interlocutory injunction under mi''-

section S nf section ~t^ of TJip JiuJinihtrp Art. ISf)-'. (r) in

any action in the High Court liroiiglit in his county, on |in"ir.

to the satisfaction of the Judge, that the delay required foi-

an application to the High Court is likely to involve ii f;iiiinv

of justice : such injuuciion shall remain in force for a perinil

not exceeding eiglit Hays as such Tiocal Judge may diretT.

unle» continued by the T^oca! Judge under this Rule or

Rule 47. or hv the Higli Court: the ininnction sbail !>i' ''v

order to l)e signed, sealed and issued by the Peputv Cbrk nf
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tho Crown, Deputy or Local Kegistrar of such county, a»«»i««-

the case may require, upon the direction or fiat of the Local

Judge, and the injunction shall have the same force and

e/tirt and may be continued, varied, dissolved and otherwise

dealt with by the High Court as if it had been originally

granted by judgment or order of the Court, .j'i V. c. 11, s. 1.

See .58 V. c. 12, s. 185 (2).

(j) Now Jud. Act, sec. 58 (l*J.

(8) In any action in which a Local Judge of the High

Court has granted an interlocutory injunction under the

iie.^t preceding clause, and in which all parties interested

lonscnt thereto, the Local Judge may hear, determine and

ilispose of any motion to continue, varj-, dissolve or other-

wise deal with the injunction, including such term.< and

conditions as to costs and otiier like matters as the Local

Jmlfie sees fit. Rule 1419 of 1 Jan., 189(5.

47,_(1) A Local Judge of the High Court shall in ac-
J^J',.,

tinns brought and proceedings taken in his county, possess J_'J'JjJl;y«o.i

tlie like powers of a Judge in the High Court in Court

cr Chambers, for hearing, determining and disposing of the

fi Mowing proceedings and matters, that is to saj :

(a) Motions for judgment in undefended actions;

(h) Motions for the appointment of receivers after judg-

ment by way of equitable execution;

(e) Ai)plication for leave to serve short notice of motion

1 ) lie made l)efore a Judge sitting in Court or in Chambers;

(d) Motions for judgment and all other motions, matters

imd applications (except: (i) trials of actions; (ii) applications

lor taxed or increased costs under Rule 114tJ; and. (iii) mo-

iK^ns for injunction other than those provided for l)y Rule

nil wiiere ali ]iarties agree that the same shall be heard,

determined or disposed of before such local .Judge, or where

tile solicitors for all parties reside in his county.

Sw ll'e/n/oiTr V. \ichfiJ»on, ." O. \V. R. t'4."i. wh.^rp the Loc.ll .Tudge
wan lield to have no jurisdiction, the eircurnstnii.-es not twine witnin
rianse tili (iii).

Provide.'', always that where an infant or hmatie or person

cf unsound mind is conoerned in any such ])rocee<lings or

matters, the powers cimferred hy this Rule shall not be ox-

en ised, in case of an infant without the consent of the Offirinl
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(Tuavdian. uml in the case of a luuatic or jwrsoii of uii.'i.iihI

mind witlimu tlip lonsent of hU coiuinittce or jruanliaii; ;ni<l

IJrovidi'd also tin/ like couseut shall !« requisite iu the cii i

applieations lor pavimiit of money out of Court an.i l..i

dis|iensiui; with the payment of money into ('(uirt. vrhvu- nn

infa.it, lunotie, or person of unsound mind, i- comenieil.

i'i) Xo order for the payment of money out of toun. ui

for dispensing' with the payment of mcuiey into I'ourl. -Imll

he aeted upon unless a Judge of the High Court has niiiiii-

fested his approval thereof in manner provided hy Ituir 4U.

(3) The judgiuent or order of the Local Judge in any of ih,

proceedings or mutters in this Rule referred to shall U' , ii-

liTed. igneil. sealed and issued liy the Deputy Clerk of ih.'

Cro'ivn. Deputy or Ijocal liegistrar of the County, as tire i ii-e

n ay require, and shall he and have the same force and etlV. f

pEil he enforceable in the same manner as a judgnu'iH ui

order of the High Court in the like case: Rule Mii of iotli

June. 1WI.1.

Sincv this ttiili- a Iy)eal .liKljIt' lias no power to liear a laotiori i.i

eoutiiiue an injiuictum until the trial, exeopt l).v ooDspnr a.. |ir i-

vided br Riilf 4tJ (Ji ; s..,. formerly Itovgall v. Huttnn, V.t *.'. L. T
I'.Hi: ::.-, c. I,. ,T. 368.

4S. Any person all'eeted hy a decision, judgiiieiii or

order of a Local .hidge under jiaragrapli (".;) of llule h: oi'

clauses («). ('•) or ((/) of liule 4T. may appeal :' arnfroia to

a Judge of the High Court iu Court, and such appeal shall

he hrought within the time and upon the like notice aii'l

proceedings as in cases of appeals from orders and decisiuii-

of Local Judges in Chamhers. 5*i V. c. 11. s. 1 ; ."iT \'. i.

s'li, ss. 1 1 and 13. See Hule 1 Jan., 18!)(i, 141!i. .L« nmni.h.l

Inj T?ule 124^.

S,... Hull TOT.

Loral
Uasters,

Juriidic".

11. Lcic.vL M.\sti;rs.

49.—(1) F-very L'X'al Master who does not practise as a

Barrister or Solicitor, and who has not taken out certificates

to jiractise, shall, in addition to his other powers as Local

blaster, liiive. in all actions hrought in his county and In

interpleader proceedings, when the goods in respect of

which the interjileiider is .-ocght are situated in his countv.

concurrent jurisdiction with, and the same power and autii-
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(.rilv lis. tin- .Miii^tiT 111 t,'lianilit'r&, in all pnxt'ediiigs^ now Kuiti

taken in Chaniliei> at Toroulo, except tliat tlie aiitliority of
^'

"

but'ii Local Master slinll not i-xteiiil to [inmfdiugs in tlie

iiiil.iri' of 11 ijiu< iiiirnnitii iiihUt 7'/ic Muttifiiml .1(7, or to tin-

|.awiicnt of iiioney out of l"oiirt. or <lis[itnsing with paviiiont

into Court, or to making an nnlcr for salt' of iiilaiits' estiites.

Kllll•^ •-',) June. lf*94. \W\.

i'i) Kverv Ijioal -Master iiiiiy refer any matter pendiiip:

liefore liini in Cliainliers to a .Uidjre of tlie Iligli Court for

lli^ (ieci.^ion, and tlie .Fudge luiiy dispose of or refer luu-k tiie

same in whole or in I'art. yt'ir.

See DotPs to Hull 42.

li. Accdl'.vt.wt's (ll'FlCI..

50. The Suitors' .Xeeounts in the Court of Appeal andsuUor-
llie High Court shall he in charge of "The Accountant nf"""'""-
the Supreuu' Court of .Tudicature for Ontario.'' Con. liule

1311.

'I'he Miitois- iicfouuts in tlie Courts of giiccn's Hpiicli. Comuiou
I'li-ns. nncl dionnTj-. v,en. on tlip passinit of The -ludiciitiire AH.
(I'lisMii.Iiited and placpd in cliartrp of nn oifiepr eivllpd tlie .Vci-ouiitnnt
of tlip Supreme Court: originBl llule 47.1. 44 Vict, v .">. s. IS: ami
li.v Huh- 10, H. i_; J., passed alth Aneust. ISSl. all moneys and
striirities, etc., standing in the name of the Accountant of the' Court
of I linncer.v. or the Hefprec in Cliaraliers. or an.v other officer named
hj- the Court of Chancery, or in the name of the Clerk of the Crown
and I'lens of the Court of (jueen's Hencli. or the Clerk of the Oroivii
and rieas of tlie Court of Common i»leas. on the 21st of AuKUst.
IHSl. were tniii»f,.rre.l to and veste<l in the A.coinitnTu of the Supreme
Court as such Accountant, and by 4S Vict. c. l:!. .;. 1ft. all moncvs
mill ««uritie« in the hands of the Beulstrar of tlic Court of Apiieal
Hire also transferred m. and rested In. the AcTOuntant. See noir ThS
V'irt. p. 12, sa. ll!2, ll'^i.

'I'liii Accountant of the Supreme Court of Judicatim. tor Ontario
u constituted a corporation sole: see Jud. Act. s. 15l> (2

In ease of the ollic.i' lieiin at any time varant. iirovision is iiinile
fiir vestins all moneys and securities in some otiier officer to he
named hy Rule of Court : ,Iud. .\ct. s. liai

B„oH.

51. The following hooks slmll he kept hv the .\ccount- n.«.k.,n
-int:

—

lie kept,

1. A book of Directions to the Bank to receive money.
'v'. A Book of rheiiiies.

^. A Journal.

4. A General Tx'dger.
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5. A Stock Journal.

Ihrvctiona

6.

r.

8.

».

lu.

11.

sa.

A Stock Ledger.

A Balance Book.

A Book of Investments.

A Bund Iiide;!.

A Dt;posit Index.

A Private Ledger, (.on. Kule 141.

The Dirediont and Vhtquu shall be in thu luriu
approved of by the President of the High Court, and shall
be muiibered iciisiTutivelj. (on. Uule W, amended.

»». The Journal shall show the several sums dailv luid
into and out of Court, and shall te m kept, that at tli.^ r.,„t
of the account fer each month will appear the total ainnimt
paiil into and out of Court during such month, and liie

amounts to the debit and credit of the said account -hall
he transf.Tred each i ith to the Private I^edger. Con. Iluj,.

04. The (.'flic™; r.edjier shall contain a separate nmnmt
for every action or matter, in which there is money in

( oiirt
; and also, " The Suitors' Fee Fund Account,'' .iii^I

'•The Suspense Account" for the High Court, and for the
( ourf of Appeal, each of which ac-count» shall show correc tlv
(lie state and condition thereof for the time beine. Cm
Kule 144.

To -Thf Suitor.' F« I'and Account" 1. to b€ tranrf-rr-l ,[„.surplus income arlMng from the fiimU in the High Court after Ti.ivment of the eipenw. of the Accountant's offlce. and interest Kn-

I'h. '.',:; ,",/";.'*' '"' '^"' "• '*" ""• °' "" '">•» .tandina io
in.' ireclit of this account any Divisional Court or Judee <if .1,..

Supreme Court of .Judicature may order such .urns to be an,li«las may be neccsary for the protection of infants and other pHr-.„,<
n.it »»i yiirw. on whose liehalf proceedings may be had in the r.niri
or !» ,l,re,-te<i to be taken in other Courts; and may also onler ,„n'sum to lie paid whicii is re,,uired to make good a default arisin: ;;i
respect „t suitors money or securities, from any mistake, aci nr
omission of any official of the Court nithout prejudice to the lial.ilin
or rue ottinal or his sureties : see Jud. Act, s. 164.

»«—(!) Til each of the suitors' accounts there shall Ic

entered every sum of money paid into Court, and bv whom,
ami under what authority

: and also every sum paid out. Io
whom, and un.lcr what authority. Con.' Rule 143, juirl.

Clause <L'' -rf

:tl Dec., 11«H.

llii.s R,,!r wa. r.pH,ilr.l hj rtiih 127; Sep (JnT.
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8«.—(1) K«ch account openad in the Ivedger ahtll from Run M.
time 10 time until the tune ia closed, be credited with the cmiiiir,
intertsi allowed by the Court from time to time accruing in "*"'

retpect of such account ; and a corresponding transfer of
""

intiTi»i shall !« made at the bank ' y cheque signed and
counieraigned as in other ca«> ; and there shall also be
enlenil in each account any statement or meiiiurandura of
auv "llier matters material to li<' recorded for the informa-
tion of tile Court or its officers, cir unv of the parties. Con.
Kule 14IJ ; Kules 23 June, IS'Ji, WX!.

(.') From and after the lat day of October, 18118, interest

sliiill not be credited in any action or matter in respect of
moni'vs jmid into Cmirt: (1) With a defence; (•..') as security
tnr costs of an actiuii or iifpeal; (.'!) a.^ security for ilebt. or

usts, to stay execution; (4) as a deposit for sale in mortgage
nctions; (5) as a condition imposed by any injunction order;
(11) lis proceeds of sale in, or to abide the result of. inter-

pleader proceedings; or (7) for any other merely teiiijKirary

pirjiose unless or until after the same shall have been in

Court for si-x months, and then oidy at the rate of 3 per cent.
jir aniuini, not compounded in any case; but the ftcsidenl,
or in his absence the next senior judge of the High Court,
iiiiiv, for special reasons, order that iu any particular casfj
interest shall be allowed on such moneys at any higher
rule not exceeding 3i per cent, per annum.

(3) From and after the 1st day of October, 1898. the in-
terest to be credited on the Assurance Fund (a) .-diall be at the
rati' of -U |ier cent, per anniiin, compoimdeil as provided by
l^;le ."iT.

11) The interest to be credited to suitors' accounts, on all
moneys paid into Court after the said 1st October, 1898
I'lther than for the purposes above mentioned), shall until
rurther or other order be at the rate of 3A jier cent per an-
muii from the date, and as provided bv Con. Rule .JT. Rule
lii.3 of -v'!! June, 1898. part.

{••| From and after the first day of April. 1902, the in-
terest to be paid on any suitor's account which has been here-
toMie allow.,! at four per cent, per annum, is to be three
n,„l on^-half per r-ont. per anniuii, but this Ride is not to



ate

•r, H.

InterMt on
money* In

Court.

('U.\8UUUATGD RrLi:tl.

Bffoct unv pajuients of intiTi'st «t four [wr <tn(. olrm.lv i

on (uch aocounU. Rule l«3«, loth May. VM-i.

(•) 8m Tt* Land rillt. Act (11. g. O. r. l;)((i. a. Isii.

Tin lotontt «hiih anruM on (unila In Court l> ap|»rtlciu,.,i „
thf pirtiM l»-ni-tiilnll}- lntfr»t«l In tlii- lunil' : nuuin imvnl.l,. tli
for <MU do not tmt lnt«™t. but thv Interiwt wbloh «,i rm
monej- •pi>Jlc«bl> to tbe |»)'liieDl of tbt cuou l». witb tlie otN,
lorrni. >i>|iurilon«l mnii( thr auitori in pruiMirtlon to tli»lr rr.i.
Iniertwu In thr principal money.

Wbere In an ailmlnlitratlon action coata an- dirfctxl to w
out of the Mtate. anil a dlractlun la madp for thi- dlvlilon of th..
aftar inch pajmrnt among tlii' imrtlm benrticlallj' nithlml. mi
ab««nc« ol a apccial direction to that efftvt, tin- co«tit d<> ii.n l..,ir
istaraat: In re ilandn; nilUngloii v. Animiian, 40 t'L. |i :i;.-,

•ven thouRb the payment of the ooatu hai* l»een delayed "hiih; i,!

tbara Balnc no fund* araitahle: Archer v. Wrrrra. 12 k It, (US

*''• —(1) IiitiTcst i^liall be credited upon niouev- iwiil

into Court only after the sanie have ))een in Court fur fiiiwu
days, llule Sil Oct., 1SSI3, 1273.

ilnca 17th Oct., 181*3. the date naiu.,1 In

Balancoo
under aid
tandintt
for 2 year*
carried to
Stupeneo
Account.

f'lllll

Ik,.

Tbia haa iHvn the rule
the above Kule 1'.>T8.

(8) Compound interest shall not be credited to anv nctinii

or matter, or allowed or paid to any suitor in respect "f :iiiv

fnnd which has not lieen in Court for at least five ywirv
Con. Rule 147.

Where compound intareat la allowed the practice of the .Vcuuiit
nnt> offlce la to compound It half.yearly.

18.—(1) Wherever the balance remaining to the cnilif of

any action or matter to which an adult party is entitlcil 'Ioe«

uot exceed $10, and two years elapse without the balance

being claimed, the account in such action or matter shall I*

closeil by the transfer of the balance to " The Suspense

Account" of the High Court, or of the Court of Apjieal. I'Ut

<uch transfer shall not prejudice the claim of any suiMr

entitled to the balance to its payment. Con. Rule 148.

By the closing of the account, the amount tranaferrwl reii>i-> vi

bear interest ; aee 7? «/c .W.

(2) .Ml balances which are or shall hereafter be sliuiilini;

tc the credit of any action or matter which have not Ik'Oti. "T

which hereafter shall not be claimed, before the lapse nf ten

years from the time when the same became, or shall here-

after lieeome payable out of Court, shall be trnnsforrcil to

the Suspense Account; and the account in such action.* or
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itMiu-Tf. iu naptjct of all nimiev «> tnin«ferred, •lull be cloned, ihm
iijkI nil further interwt alull thereafter b« credited thereto in

••^
rt-pecl of the monej* ao transferred; but iucli traiufer i*

Dot to prejudice the claim of any perwn to the payment of
«iiy moneys »o transferred. Interest shall not hereafter lie

..rpilited to the Su|«nse Account in refpect of moneys stand-
ing at it! credit or authorized to be transferred thereto. Rule
l;';'j of 29th Septtnitier, 1898. part.

»». Ill the SM- Jounml and HM' Ud;,n shall bo..«kjo„,.
intirHl nil tran^'aition- relating to Dominion stock held or TL"^
|iiir, luiMd l,y th.. Court for suitors, other than such orders,
n|«.rl. nn.1 other particular, as to the said stock as are
iiiliTcd m the (Jeneral Irfdger. Con. Rule 140.

«0 The /(„/«„„ Hnok shall contain a statement to he «.,„„inlind thercm quarterly of the balances at the credit of the
""»

vi.n..us accounts in the three Ledgers at the date of such
-afraent

: such balances shall be made up to the Slst of
•M.i-ch 30th of June. ,tOth of Septemlwr, and ,31st of
liic-ember of every year. Con, Rule l.in.

«I. In the Book nf lnr„lmenl, shall Ikj entered under "™*»t
«>.• .eadms of the action or matter in which anv tnortgage m.^"u other seourity other than Pominion stock hasl«en taken
.V he order of the Court, the date. nn,l a concise statement
'.f the material contents of the mortgage or other security,
and of all su «.,uent orders and pr»,^ings in relation
hrroto until the mortgage or other securitv is discharged.

6a. In the bond Imler slinll be entered under the head- "o-d i.«i"
iig "f the action or matter in which the same is entitled a
"emorandiim of all l,„nds, or recognisances, filed or dep;s-y with the Arconntant, and also receipts for all bonds or
rM-OTizanoes delnered out pursuant to anv or.lcr. Ton Rule

«» In the Depmi, Mer shall be entered under theh""'

mnno Ir
' ^"l^'*"'- a n-^orandum of all securities for

whiX'L^f '^T™7*''
'™1^-- Pai-Ts. or other thingswhioh may at any time be ordered to be deposited with the•Accountant for safe custody, and also receipts for I^ such
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docuuK'iits. I'Dukri. papers, or other things so deposito-l ;i>

niuy be delivered out piirsunnt to any order. Con. Kule \'io.

64. In the I'riiak Ledijer, which i.- not to lie optu lo

general inspection, shall lie entered " Tlie (ieneral Interest

Aiiount.'' " 'Ihe Toronto General Trust Company Ar-

count." the " Bank Account,'' and " The Account of ilie

Ortioiid (;«ardian ad Ulem," and such other accounts n- ilie

Acommtant, with the approhation of tiie President "I I'n'

Hif;li C.inrt, may dirirt. Con. l!ule 134, amended.

liy i)ire<-tioD of The I'rcsiileut of the High Court, the Susjj.n.,-

.\*i("iunT H-a« ordered to he traneferred to the Private Le^igfr ,,n

ill .Iiine. 11)00.

65. The other hooks kept under these Kules shall he o).!!

to inspection by any person interested in any account enti'iv.!

therein, or his solicitor or agent ;. and the .Accountant -luill

frive a certificate of the state of any account, or an extra.:

therefrom, or of any entry in sucli books, at the desire of an,

person interest^^d. or his solicitor nr agent, and all such cerri-

ficiile- -liall be signed liy the .Vecountant. or tlic Chii'f ( !• r^

in the Accountant's office. Con. Kiile 1')').

hirralmenfs, etc.

struntit-
tc> bt taken
in name or

Aefountant.

«6. .\ll iiiort!:ii(.rc- and other soiiirities taken imdir an

>rdir or judgment of the Court, and all bonds, and ntlier

nstruments retjuired by the practice of tlie Court for i!io

purpose of seouriiy slinll. \inless otherwise ordered, be takfii

in the name of the .Vcccmntant. his snciv-sors and as<i<n]-.

and .shall be di'posited in his office. Con. Rule ].5(), amtiulol

(2) Mortgages and other securities made to, or vested in !]!.

.\oountant. in any action or matter, are to he held by hiiii

subject to the order of the Court or a .Tudge; but no d\uy •q-

liability (save as custodian of the instrument) is by riM-.m

oi such mortgage or other security being made, given tn ..r

vested in him. imposed on the Accountant in respect of -n.

'

niorrg:iL'e or sccurit\ or any Mojierty thereby vested in ''

.\ccoiiniiint. liule l-.'-,'.5, -i'Mh Septend)er, lSft.«. port.

67. .\n .\nrlitor shall he appointed to the Supreme

Court. Tt >liall be the duty of the Auditor in each year ' i

ex.imine and verify the several account books and securi'i>-

in the Accountant's office and to compare the hal.iiK.-
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euteri-d in the Bilance Book with the balances entered in tlie RiJ*'^

Ledgers, and with the Bank account, and to certify such bal-

aiuc- if found to hv coirect, and to make such further and

other examination of the said books and securities as he may

think necessary for the proper audit thereof, and to report

forthwith, after making such examination, the result thereof

10 tlic President of the High Court, and from time to time

to make such suggestions as may appear to he desirable for

the efficient keeping of the accounts. Con. Eule 157,

iiviended.

«S. The Auditor's remuneration, which is hereliy fixed at
^^;'^I"'J'

tlie sum of $-500 per annum, sliall be payable in monthly «tioii.

instalments, for which cheques shall be issued payable out

of the General Interest Account, upon the fiat of the President

of the High Court. Rule 9 Feb.. 189."'. l-3!>3. omemkil.

«». Buring the month of January in each year the s.iatii.. .n

Acconiitant shall present to the President of the High Court ;,2'™'"'"

a >tateTiieiit of the auinunts paid for salaries and expenses of

tlie Accountant's office during the previous year, and the

names of the persons t" whom such amounts were respectively

paid, and also an estimate of tlie salaries and expense- of his

offir.' for the current year, and such estimates sliall be exain-

inid b\ the President, who shall be at liberty to make such

variations therein as he may think necessary, and when

a|i|>ic)VH(l iif by him. a fiat shall be indorsed thereon or

appi-nded thereto wliioli shall be signed by him autliorizing

(lie payment of the siiiii- meitioned and pheipie- may issue

accordingly. Con Rule 159. I'jo, ammded.
'rill' cxpHnst's of ibe .Xccnuiit.int's nlTicp. inolinlin;: tlif salnnos. arp

!i lirst rhnrsp nn tin' incf^mp iirfsinc from the fnnils in Court: Jnfi.

A.I. -. 1112.

70. WTiiTP money, stock, or securities in Court arest™'

directed by an order to be paid or transferred to an unmarried t .:,i

W"ina!i. and stie marries before pa^Tnent of the mone} or " '"'

transfer of such stock or seourities. the .Vccountant may pay

nr' the mnnev (^r iiiaKc nr i \eiiito a transfer of the stock or

securities, in favour of such woman, upon an affidavit <^f her-

self and her husband that no settlement or acn'tement for a

-'•ilement has been made or entered into before, upon or

-iiiie their marriage ; or in rase any settlement or agreement

for a settlement has liocn entered into, then upon an affidavit

I'v I'll' woman and her husband, idenfifvini: the settlement
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RnieTO. or agreement for a settlement, and >tating tlmt nu utluT

settlement or agreement for a .-settlement ha:* 'jeen ma.ii' m,

entcml into as aforesaid, and an attidavit of the Hili(.iiur

of the woman ami her liu^^Ijand that such solicitor 'i;;|,

carufidly perused such settlement or agreement for a st-iilt-

ment, and that according to the best of his judgment, ^n-h

money, stock or securities are not, nor is any part thurtof,

subject to the trusts of the settlement or agreement I'oi :\

settlement, nr in any manner compj'ised tiierein or utTeLi'l

then-liy. ((in. link' ni>, nniended.

\Vliii.' ii iimrrii'it wnuinn hml assigned her interfst in u fiimi :•>

Court, and both .«he and her husband refused ro make an affidavit i^f

ii'» it'trlt'iiient to eiialtle the assiyuef to ohiniii payment of thf fiim!.

tilt* Ci'iirt made an order for ijayment, on the affidavit of a third ii^ty

vho knew the facts and \vii> aide to awear that there was iiu ;.>-rii

ment: Timothi, v. CroiciK 1«0<». \V. N. 51: 82 L. T. 142; foILnvin,

Hf.irlaiid V. (Mklcy, 14 .liir. X. S. .SJ."..

Affidavit W'heri- the fund was ur.der i\y). an atlidavit was dispensed with:

pen«4lwith. l'^"^ ^'- ''"' I'- I^- * Kg, 11.".: (imut V. Siinnr.^. IS L. T. Jour. lit;.

and where the husbaud was permanently ri"<i'i*'ni nm of the ji:ri~t!i,'

ti'Hi. tlif iithdiivit of the wife alone was ;i<if|ited :'.iid acted on; Wit

kinson v. Schneider. L, U. U Eij. 423: anl in .inniher ciufe :i;. ;i!!i

davit by a solicitor disclosinc facts, from whicli it ai)pe5ire(l tliii- it

was unlikely that there wns any settlvment. wa> arcepteil ns - i!'-

cient: 11 -"x/jr-irrf v. Fratt. L. K. Ifi E<|. 127: and Mee TimuiJni ,,

Where the applicant for the money i* aji infant, it is pmluiti;-

Ibiit even -since this Ifiiit- tin- iii-.n.'y may lie fiettled. It was foriu.rlv

wfr to waive her enuitv \-i ^

D. 37fi: 44 L. T. 49. If imi

ht-M for the infant in (I'lit.

'f any other infant, ft I'l- th' :i

niy settli'nient as circumstnm .^^

held that n fpmale infant hnd
settlement: sliiinray v. U'lli, !' ''h,

aettle<i. doubtleHs th niniifv will li.'

til! she liecomes nf ane. as in 'he las

paid ro her. or to her truitfes. nndfr
may rcijuir*'.

Di-dinariiy a ninrri<-.l wi.iiuin. if an infant, is not entitled tit i;>i

i!K.iu-y uiii •<( C.nrt r<i wliirh 'he is entitled, before attainint' iur

ia;gority : but when the infant is marrie<l and domicile<l abroad, .nitl

by the law of such foreign country is entitled to civi' u valid ri'i.;i-

for moneys due to her, notwithstanding her infancy, a fund in Conrt
may Iw tmh-red tn In- isai-I i.i her notwitli>tniidin;; her infam > :

Kavanaf/h v. [.rtiiiun. ll". P. R. 220. So also where a legacy is be-

i|ueathe<l to lui infant and is expressly directe<l to be paid to her
at a certain age heffir<' atraining majority, if such legacy is in Cnnrt,
the <'ourt will dire<'t it r<t be paid in conformity with the will: //

Demkiii, 72 I., T. 220.

Infants and Persons Non Compotes Mentis. — .Monr\ in

,
(ViiuT iM'limirin- tn an in:"anT will nr.r a.s n niinter of right he i.;iid

out to the Surroi:at.' CuarHiati nf ;Ii.' infant: R' HurriMon. ^^ V
It, .'.'i;;: nor to .i inrt-iLMi Kiiardniu nr nffii-iMl rnstodian of a luji;iTi'

R' Thmipmn. Thohi/i>"'n v. Thumpy.u. 19 I'. Ft, ,'Jo4. though in fiili.i

<-avi. •fill ll allowance fur mnintpnanre a- ni.n he shown t-» be [ir-'i.. i

und n'-ttvsary U>t an infant or person of unsound mind may bf -.u-

l"iw.<i Muil paid l<i the guardian, ^w.. lb. See alsu Ur ChaUini's
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<,ttlniient, 3809, 1 Ch. 712: Thiery v. Chalmtrn, Uutkrie it Co lW»y I

W. N. 235.

Where an infant is fntind entitled to moneys in Coiii-i in nn .-.-.l

Uiinisirntion suit, or monw.vs of a3i infant nr pennon of nnsonnd mind
are otherwise in Court: Re Thomi>aon, 19 P. K. '6**4; tbe Court takes
charge of the fund, and will nor suffer it to go into the hands of a
trustee for the infant; Kingsniill v. Miller. l."i (Jr. 171; JUilchell v.

Rickey, Vi (ir. 445, iind where it is iu the huTids rf ,i personal repre-
sMttiitivf it may lie ordered to he jiaJd into Court : Re Humphriea,
]> I'. It. i;8t*; WhitcKootl v. M'hitiirood. 1!» P. 1{. is;t. But where a
married woman died entitled to a fund in Court which she bequeathed
1" her executor to be invested and the income appiiwl for mainten-
ance of her children, the fund wiw ordered to be pniil out to the
exiTutor: Re McDougall, 11 P. R, 494.

The Court h:\.-i refuseti to r''iy uioney out of Court to the tutrix
of an infant residing in (juebtH-. althousb by the hiw of thnt I'ro-
,
iuce the tutrii is entitled to the iiossession of all of the infant's pi-oj.-

•iiy, where the fund in (juestion wixs insurance money to whicli ilip
infjint was entitled under R, S. O. c. i;ji; : In re lierrymmi. 17 p.
«. .'.7;!: but she may under s. 155. s.-s'. 2. apply to be appointed
iiii.'-uv i)f the fund and ubtuin an order for piiyment on giving Bwur-
iiy. .Money to which a lunatic was entitled was ordered to be
]
Jill i(. a foreign Court, of which she had been made a ward, and
Mthiu whosf jurisdiction she resided: In re DeLindtn, 3897, 1 Ch.

in Rr Kni.jhf. I,s98. 1 Ch. 257: 77 L. T. 773. the Court refused to
ri;(i)st"er to the ouraior of the perwon and property of a lunatic (ap-
pointed according to the law- of .Jersey, where thf lunatic resided)
-lock of tlie lunatic in England, without proof of the need of the
piu|iprty for tbe maintenance of the lunatic, or other sutficient reason
lu li,: Broun, 1806, :i Ch. 660. stocks in England were trausferr*..!
to a Master in Lunacy of a Colony appoiutetl by the Courts of the
Colony t'. managtr the lunatic's property.

2S1

71. Where money, stock or securities in Court are t,. liexranifwof
paid ..ui of foiirt or tran.-lerred to the leool itui-.-onal repre- "j;J,Sta-
rcntative («) ot" any person, the same may, iiiioii ju-ooi', i., the

^^V^^n
*atisfaetion of the Accountant of the death of anv ot them**'^i'fd.
(ulictlicr licfore, on. or after the day of the date of tlie order),
I"' iiaid to the survivors or survivor of them. >>e foii. IJule
J so.

iii> .\n "s • seems wanting here in 'he Rulr; but see Rub .' ond
tt. S. o. r. 1, ^. s (:;4i.

72. Wlicre money, stock, or sopurities in Court are to be jio..e>. .-u
paJM 'Mir nv transtVrred to any pt^rson named in tite order or **>*'''* ^"^

jiidfrnicnt. <.]• namcM. or to h.' luinu'd in auv I'cport. tin- same tT^''«'»S*

or iiny portion thereof for the time beinj; Vemainin- tuipaid ^or"*
nr iintraiisferred, may, on proof, to the" sati:^faction of the"'^"™-
Accountant of tlie death of ^ucli person (whether before, on, or
aft.-r ilie date of the order or judgment), and thnt his |ptrjil
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personal representntives are untitled thereto, l)e paid or tijui"

ferred to such It-iiul iiersoniil representarive.-? or the survi\ur.

or survivor of them. See Con. Rule 181.

Where no IntTs of administration hnvp lM>pn taken our t,, thp
Kstiitp of ,1 pcfoii who \\nn djpfl entitled to moiipy in Court. hikI rhp
amounr is so small as not ro warrnnr the Pxppiiflp of proriiring 1'n.^s
of adminijitnition. the Court may dii-prt the money rn Im pajij niu
on thp undertaking of the soliiitoi- for the npplicanr to «ep t,, j^^

due adminiatration : lin»a v. ffo««. 4 Clir. Ch. 127: rttUfiidrr v Tr.„
dale. 3 W. R. 280: King v. Iitnfifsuu. •> \V. It •.U\U: I/iuhifiM v, Hi,,-
i»<7*. 2 II. & M. '.i'2: Re t'ahle. .1 \V. II. 84: hut see Rr Cahrl Pi \y p
i.>i>: .1/ /,/,„.* V. r-nrMru, 13 T. K. 4.";i.

In Froghy V. PhUlipa, 1901. \V. \. 243: .VI W. It. 1H4. it « ,. - „..:[

that where a person entitled m n fund in Court lias died iui-^v ni>

the Court will not allow tli'- fund t'i be paid out to the person \\\,..
',

-nrirhHi tn tnbo out letters of ndministrntion. hut lin« not do:;. -,,

eveu althoujrh rh.> fund is under £2ft. and it i- there said tli.i: ii,.
.hull;.-, hml ;tL"i"l ihiir letters of iHlininlstrittiou must Kc t^iken ,,-., .j,

all ras*«.

Piiyment !t;i-: \.-f\\ ..rder.-l i«. \^ miule of moneys in Cmri :,, „
offirini assic'i"" i" lNiiikni>>f y of n rlofoased person pntitle.1 i,, ;i,

same, without '-"iinic'i.' liim fi r.ik.- out lerters of administratii.n
In yr r.>nr,<f,„. ISOti. 1 T], 17-,; 7^^ f, T "Tl And whei- j.-t^ohs
ftjimio!; to *•• ' h" n- xr i.f kin of a person entitled to money in ('..iirT

ftpplied in 1897 I'l.r i;iyiiient. on thp cround that the person entitl-i!
hnd in 1S,S9 psejiye'' from n prison in the I'nited States wher.^ j,,.

ras servinc r life ^.-..if^nro. and had nerpr sinee hepn henrd of, t|,„

Ap\4W:\r\oT\ .v,is ijranted. wnd the takiue out of .idniinistra'-ion i.. th-
^mrtz*- 'A the person nricinallv entitled w,t; difoensed with' In ..

/>Mtt( A?, r. L .J. 434: 17 C. L. T. 197.

An administrat'T i~ entitled to have money in Court, to whir!
is 'Utitled as administrator paid out to him, notw-ithstanditi^ M5.
m,Ty l>p infan*-* who mny },f entitled to a shnre of it as tiex' ',{ l;i

I', Fors^.u.". -h.nr: v. KrWtvd. 14 P, R, 144; .«?fe,rflr( v. Whifn
Ih.. 147: ITonriihan v, ffnnrnfio". 10 Ont. 3IM!. \\*]i.>ie l|i<. rnni;

n C.iurf wr," the propeiTy o' a ppr«on domiciled out of iIi- !'

vincp. r,ii his d'wtli it would seem fh.it the money would nor or'!

.Tiiy !ip onlered 10 ! -aj,! ,,w fx.-ept to n personal repn-eni .

ftuly appointed Ky flie Twur- -/ this Provjnee gteirart v, Whii<,.
Miipnt. Sep K. S, /* -.ti, - 7y, ,,« r-, rii,- power to grnnt aTieil!;,

probate of letters <.f :)dii>! istration to p-Tsonal representative-
;

pointed I!; ;.notIi'T I'l^un. .,r other partu of the Briti.sli Finp'r.

under til'- erroiie'iM'- «upp-.-ir
esrj)'!' fill, fiind was p;irt. !i;i

oovnry and proof of a wiT.
fX'-iTitMr-i iiiini"! lh"i''-iii. oh

' Court under The Trustep Rpiief A '

•'1 that a 'Iii'i'iLsed pei*son. uf wlm-
died intestate on the 'iulv-ei^neni .!,-

' was orrlered to l.e pai<l ont t.

niion (ipp-eiitPil hy them.
that fertiiiii Ipftii-tp- he-jueathed to infants were properlv
Rp //o'../, I,S!h;, 1 Ch 1*70; 74 I,. T 77.

Where money i5t RtauiHu? in Court to the iredit >>f tuo r

persons us joint fenanl.^j. an applieation for pnyrrent out of
to one of [he parti-s. on which no order i-- .niiml'i made

|

the death of rhr ((i>p!ir;iiit. win nor amounr 1.. a <.-v..raii'-
joint t"ri;ti"v, /» n WilkH: ri,il.i v. Buh:>rr. Isti], Ji Ch i
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Where a beDeticiiu-f uumed in a will bad disappeared aud tlitre Ruin
was no evidence thiit lie bail Murvived the testator, and a sufflt-ieut 73-77.

time had eiapeed. tbe Court presumed him to be dead, and made nii

order for tile trustees to distribute the fund on the basis of the bene
ficiary not having sur^'ived the testator: i«e He Benjamin. luOL*. 1 C'li.

.•23 ; ») L. T. 387.

^ee Itulet 73, 74, whicli limit the operation of tbi» tt\th.

7S. Xo principnl >iiin of mniiey. nnr any stocks, fimds. ''"''I'ii'a'

shair^ or securities shall, uniler Rules 71 and 73, !«• paid, "''t'To'iir
"

transferred or delivered out of Court ti> the legitl personal lvi','r.-lHUrt-

rejiresentarive of nny person under any protiafe, or letters '^W^^"
of a(ln]inistration, juirported to lie granted ul any lime sub-

sequent tit the expiration of si.\ years from the ilnv of the

date of the order, or judgment, directing >uili payment,
transfer or delivery, (.'on. Kuie 18*2.

74, Xo interest or dividend> .-.hall, iindcf Kuh* 72, be i.'itertst m

[taid out of Court T<i the legal personal representatives of n'-.t'coC'"

any person under an; probate, or letters of administration, ]'^^.';'„'.',""

purported to lie i^ranied at any time suliseipient to the expir-

ation of (i year- aflev tiw day of the date of the order or

jiio.LOnent directirj? -uch payment, or after the last receipt

of -uch interest 'jt r;ividend> under such order or judgment.
wiiii.heMT shuM i,-:-' l^ajipen. Con. Kule l.'SH.

75. Where money i- in In |i:iid ont to persons named or '''.> '""">

lij lie named in an onler or renort. and the money i« thereby
found to he due to them as partner-, the cheque may be made
nnyahje to the firn!. Con. Rule 1.^4.

7#. Persons entitled to money in Court mnv have a i">i>i»»;iii

-'it»iiient amounr of the unappropriated nomininn Stock i'.u'rt'ii,'"

'tiding in the name of the .Aeccouniain a]ipropriarcd a?
" '^i'"^

is:: invesiment of such money, or of part thereof, at par
t.tiiie. Con. Rule ISo.

77. If all parties intere«ted lon-eiit in writing, the con- V,'',","l",

sent shall be filed with the Afroi.ntam. am' lie -hall make"'"'''""'
the appropriation without an oidor being drawn up for the

'

'

'

pnrpose, and shall enter the consent in the .»i,t,k I.tvluwr

under the heading of the eau-e .tr matter. Cm. Kule ISi'..

on ni,<nih-i1 hii Huh' ^1~?. Se.- lint finz., 31 net.. l!>.ii.
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7H. The interest nn stock so appropriated or ,.rrcha<ed
Rhall, each half year, he credited to the various accounts'
entitle! thi'ieto: und wherever interest is orderefl to be pai.l
from time to time to any person in respect of the monev?
which have been so invested, he shall be entitled to receive" a
cheque therefor without further order. Con. Rule 188.

»»—(1) It shall be the duty of the Official Guardian to
see that moneys payable on mortgages held I.v the Account-
ant, in which persons for whom the said Guardian has acte.l
are interested, are promptly paid, and that the mortga;;e.l
premises are kept properly insured, and that the tan--
thereon are duly paid,

(3) There -hall be paid quarterly to the Official Guardian
inif of the nirplus interest fund for services rendered i.\

him under this Rule the sum of •<!200 per annum ; and in ili.-

event i)f the fund to the credit ..f the iiccount of the (lili, la!

Guardian e.vceeding the sum requisite to meet the nth.r
charges thereon, the moneys so to be paid nut of the -ail
surplus interest fund, shall lie recouped out of the fund- >

the credit of the -aid a. count of tlie -ai,l Official Guardis
Con. Rule 190.

ol mort- *0. .Any ptT-ou entitled to the disihar;.'e of a iiiortsiii:.',

made to or \ested in the Accountant or other officer, niiiv

leave with the Accountant the rerjuired ilischarge witi; ,i

request that the -ame lie e.\eeuted. The Accountant -nail
thereupon certify as to the payiiinnt of the money secure^i .

the mortgage, and the matter shiill in such case lie consider.-

1

by the officers who.se duty it is to sign and countersign chequ.-
for riayment of money ..ut of Court, and if fliev find that rl.e

mortgage has been satisfietl in full, and "hat the propo-t-i.
discharge is in ilue form, they shall indorse upon :-uclu-ert!*i-

ente and discharge a dire,-fi,in for the e.Necution •' the -ail
diseharge \<x the Accr.uinaut or otlie-- officer in whom lia-

mortgage may be vested, and rl^reupon the Aepountant --'

sueh other olticer may e.Te< iite -ivch discharge !md ninv nn <

reeeipr being given therefor, df-'iver up all l.-eds and .!-- -

ments reiatina to su.^h mortgage m hi- hands an.! iiiav a-isni
any policv of insurance lie!.! liv him as collateral seciivir.

for stich mortgage to ;he p.-r-..n . ntitled to -u,-h disc-harj.
or as he m»v bv writinL- .lir.-. • Will.'- ..f 1 .Ian., IsOil. 1 I-;:.
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SI . The arrangement as to the inveatment hy the Toronto "'••

firnornl Tnisis Coiiipanv (a) of the fuud.i in ('(lurt is hereby "' "•

iimtinued subject to change by the Judges of f lie High Court. S',"™"'
.Sir (nn. Rule 191 ; Rules 13 Sept. 1890, r.iii9 ; Hule 23 com'""

Mnich, 1S95, 1393.

un .N"w the ToFonto (ifiienil Trusts Corporation.

Tlip armttBt-iiH^nt rpftrrai to was made uinier Con. Riilp. ISNH. Iftl.
riMt /,"«'. wlii<'li i« not abrogated (pee Rule 1'. and nchMlule tlierein.
i..|..rl.Tl lot; it IiuH. Iiowever. Iteen liio<]itiei) b.v otlier HuIim ( s..,. 11
i: I., .hi.l. Act. L'lKl Hi., p. «>(), for Rule 12<m and Rule 13!n of arlni
.\ltiM-li. IMK'i, wbicb ore nlho iinrepenled t. iiikI tiv new arrantfeinpiur;
i ii.l.. Ii.v the .Indues of the Iliiih Conit with the f. (i. T. Coriioration.

S8.—(1) ,\ny person tl.ainiing to he inti'resteil in, or
to linvf ii lien or charge upon, or an assignment of, any fe"

a"*

iiioiiiv. sttick or securities in Court, or invested in the .Thtl^ne.!,

name of the .Accountant or other officer of the Court, or any
portion thereof, or claiming to have tlie siirae applied towards
thu -atisfaction of any judgment or execution against the
)iii.(iii to whose credit suili moneys, stocks or securities
>taiiH. or for whose lienefil the same are held by the said
.\n.iiintant or other othtor. may, upon iin affidavit vorifving
His clai)Ti. apply to the Court or a Judge r.r parte, for an order
ilirootiup tliat such money, stock or securities shall not be
)i;ii.l nut iir .Icalt witli exiept upon notice to biin. .Ven' See
I .11. Itule 192.

(51 The person obtaining any sur-h order may he ordered („„ ,„
lo pny anv costs, charges ami expenses occasioiie.l thereby to
any person interested in tlie money, stock or securities to
whieh such order relates. .Vetc. See Con. Rules 192, 193
The i»nver to Rrant stop orders was formerly part of the juriadie- •""••'iition

n,.n of the Court of Chancery, and now, nnder The Ju-lmture 4c( =°f"'"i»"'P
- w.vtp.i in the riigh Court. ' """'*'*•

Thi« ffiil». therefore, aiiplies to the nionevj and investmrnits in
', '• '" '"'' ""'"" i" fbf HIsh Court, which are vested in the
Ar-roiintant of the Supreme Court.

The object of the Rule a to define riie cases in which a stop order
n.:i> he tranred. .in,! prevent injustice being do«,. by the granUn.M -lop nnlers rx ,mrfr. The applicant for a .top order is always
r"|.iire.l to submit lo be hound by the terms of this Rnle m r ^tin-

's','""-j.'.

'"'''"'""
"'"" "''" ^'"' ''"™ of """"r H. & L. Forms.

X., petition is necesaary nnder this Rule: see also Hack y. Po.«lc,

.;,,' "
I J?^'. -Si

?*'''"'< verifying the applicant's claim, i.e.

V,?. ",'f
•"' '^"' '"""?'"" i" reouired: see Irood v. Vineml. 4 Be.yll'i (iioi/mot, 1, Williamt. Ti Beav. 1X\.

i;iii-x;.i'
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ton order

Tb« ffffct of a Kto|i iii-iliT in Hitiii»ly tu prevent tlte ua-iw ..;'

nione.v. or the transfi'r itf utturitiw in Court, to the - • - !> iii>if.-ji.

on the boolu uf the Accmiiinuit to be eTitii|e«l tbf>r» . ^itbout ii<>i

lieinf lirst glveu to tlie iH>rsim n~bi> obtain^ tbe nr^i ' rder. Noti,

is decirtef] tliereh.v nn in tin- i-itcblM of tlie i)i»rtiet« ; Ltttrm v. Feavi
Ben\. 177. A ^^toj) onltr Iium no tMect iHilil ileliverwi to llir \<;:.

ant. tmt the pnyiii.'iit out iiinv lii> at.iyi'il fur twenty-fuiii- Iiim;i

I'xltfiiiir ii I'uveiit with ihiit olht'ei-.

Sii<\> i.ni. r> luii.v li.' granted airainst a fund in Court, on the uj
]

ration of I'll i'xe.iitioii (^reditoi- of the party entitled to the fim
WiUoii V. MvCarthy. 7 I'. R. 132: 1.-ourtov v. Vincent, 15 Bbiiv, -t

A motion by a jutlgment rreditor who bad not obtained exeeuii

wan refused : Brooke v. UiuuLt: before F«r(tiijion, .T., 28th May, is*

but ;:niuti-d in .Stcckli v. Byvrs. in C. L. T. 41, and by Boy4.
in Ttrrvd V Laroc'iup (liini June. ISIMM . where it was also bfld t^

unnrrttwarv to Imwuh exwiitionR when' the ns^ceti* to be reach'-.] .

>i«t«'(i of niODejr in ('luirl. and the tostw of stop orders in^^teui!

allowe<l: r-e^e ait*o Stinirl v. r,r;a<jl,. ^:^ Ont, App. 305*. A stop .

iiiiiy be obtained on a f'l'id nrder.'ii to U' paid Into Court, thiii-.u

n\ii not iteen actually piiid in: shntr v. Hu-hnn. 48 L. J. (Tiy. i;"

but not acainst a fiin-i \vlii<li is Ufitlier in Cfnirt. nor or(lt'ri>.l i..

paiii in: W'rilfitley v. Momitieton. 11 W U. 17.

Where a fund in Court has been ns.-iiKned, bin no stop aiilt-c

lo*U'i'(l by the assignee with the Aooountant. that officer is not li.i

if li'- fay the mouey out on a fraudulent application bv tUc n.s>ii^ii:

Bnth V. Bath, 1901. 1 Ch. 4«0.

Paymeiitx nmde by the Accouatant to a seoonl assiirne.

notice of n prior a.-wit-'innenr will not be didturheil : Cntliiif/h

b-f

Cnttinfjhnm. 11 Onr. ^14.

Sometimes the slop ordei' is followed by an application fn;

meiir to the party obiaininc it: sucb n motion is of course mail,

notice to al! parti.- interesteil in the fni'.i! : Rf (lilchiixt. Bnh,
Fife. 7 P. I! 4:i". incbulinc any other persons who have olitnir

stop orders acain.'^t he fund : see Hulkex v. Ddtj, 10 Sim, 41.

Where the paiTy nbtaining the mup order does not ino\e f'.i

order f'>r piiyinmit u- 'lini of the fund, tb-^ opposite party iv.ny ;: .

for piirnieiir out noi-»,-irhsraiidinir rhe '-top order, or may ii;o\ ,

'iischaree the stop or.ier: such motions musr. of courve, b.- tn ni.

t'otice To tlie person wlio \ii\n obtained Uie stojt order.

An order for paynieiit out to a party entitled was made iioiv,

;

sianditi;: n ^t.ip order had been lodL'e<l by a niorteappp of a t>'
'

-

who lia-l ii .ni:ii iL*<'M[ interesr in the fund, bni whose interft-r ii.

•tfunlly \es!i-,|. :i;,il witliont iioii.e to the mortgaeee: Vpnion v. i'l-.

T,s L. T. ftW; WW \V. Ft. 77V This, however, s.^^^ms like ndjii.ti.' ,;;

upon a man's rights in liis absence, mid is a pn-reiienr thi: "ill

donbi [iH M-ry ..mt ionsiy followe-!.

A T i^iri^ree nf a fund in <"ouit is not entitled to have fli.> \\\\

fund jiaiil our where it exceeds tlu' amount due under bis nior-iri

bin ui,i' sufficient to satisfy his debt *"*> Rr It'll, lSi»*;. 1 (

Ti; I., r. ::H1 : lli.rkfu V. WeHtir.i. ]*<<)s. 1 C]i. iCiM

Priorltie*. -As l„%rii-pen opwific cbarirepv ..n a fund, a fub-".,...

time of bis advance notic- of the prior . Irr

,
oi-ef ir by first obtni-i':'.: ;i >'oii ord.M' : _

liie fntli!; T.iresv!) v flny.lhi'}. 2^ Ile-iv 141
; Un.-'rr)iff v. /h-r,

iiiTP* having a I thp

cininor obtain priorit
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4 II. i:. li S. 12J: Smiiiiie v. Siragui; H Beav. 4<ia: Kv Uoli„<,. 20«iU«M
I Ij. n. 7Ntl: Imi if h.- bnil no him ice .if the prioi >-hnri;.- when mnkhig
Ih- ..»u aihuiii'w. hi' llin.v gain ijri,.iil.v ii\..i |i hy lirM otonhihig a
-!.i], (.i-.l.r. even thouKh he ilo wi after intii.e nf ilie prioi- . -ge : /ft
lir<r„i,,^ V, HrrkftinU ^ Sim. ll^^: ami see Ntc/jhrwi v. lircctu Unrii
V, /iuio/i(, 72 I.. T. S.'t; iin.l iin ns«iv'nee for value of a fiiml .i.ilmiiii!
i iiilT nil .i-Mi'ii.ir who liHil n legal litle. .mil nht.iinins n .tup or.l.-r

:li..ii; n.tiiiil nolloe of n prior lilahle a«,iK m. nill he ,•„.
Ml!.'.! to priority as ayaiiist the prior cquitalile aviitne*". - U.mtr-
/..... V. (,.,,/.«., mo, 2 fh. •.HI: HN ».. T. 4!>1; l„i, „, between part le,
hilling no siwilii' chare, .lanii.-i ihe fun.l; ,.,/.. e\..,iition rreilitor-
he who first obtained ii »i.ip .r.h-r t"..rnierl,v iialne.l pri.irilj 7'A.,,i('ii
V. (Vo,.t. 2 Pr, « S. 4a(, hui amv ihe fun.l .vill be distribiitea amoiiu
nil , re.litor, raleabl.v aie.ir.liim t.. Ilie prineiiile of Tk, Cniitor-,'
li<li'l 1.7. K. S. O. V. Ts; l>airKon v. .Uoffntf, n Ont 4.*^ **> t' I
J. .)!

: ami s«. /, r. B„A-,ta/. IT P. J!. 2(11 ; b„, „„ ,.v,.„,ii.,n ove<lit..'i
.niinot I.J ..htanuni: a «io|i . r.l.r anpiiro prioritv ov.r a prior eharg.'
I.tiil. .11 eiiuitatiV K< Hrll. l-nrtrr v. Sladilr,,, .M I,. T, 37,1. ,%.'

also .^.KiiwW V. iull„ii,l,ii,„, 11 Ont, am. nor against u orwlitoi
who has ohwitted the prior appointni.'nt of a receiver of the fiiiul
W. A»,,l..,v. 19»l», 2 Ch. 727: Sit L, T. .-.84: although th.. ap|..iiiii'
I'i.in

: a receiver .r.'ates 11., li,.ii ,„ , liarg.. ii|„m th.. fun.l- s.h. ,»,„„
(.. Inii.

Wh.r.. a fun.l h„l Vea ,iii.,t,..l t.i 1... ,arrie.l over to another
a.r.ium .111.1 It vv:,. sul«..,|i,.iiil,v ilisoovered that ih.' person entitle.l
t." Ih.- tiiiiii was a .l.oiiii [., the estate from whl.-b the fund was
.-arriiKl over, it was. nevertheless, hel.l that speclfle ehargees on the
fiinil after it had been carrieil ever were entitle.! in prioritv to the
.-laiiiis of Ihe parties In Ihe original suit : ff. Kutoii. linrthlt v
I liailn,, 45 Ch. D. 438: (B L. T. S3(i.

Where a trim is being adniini»tere.l bv th.- f..iirt the trustees
e.-ase to have an.v pcoer oier it. and a noti.e ... th.-iii of n,, inriini-
brani-e nil not give the partj- givinc the notice prioritv over a prior
iii.imiliram-er who has not Kiven notice: a stop order in»>i,-h a (-a«e is
the most efTecrual notice

: Pinntirk v. B^ileii, 23 Ch. F). *!I7 48 L TMI: }futiiai Liff Aeniirttnrf rniiipann r. tangleti 0(-, i-j, \\ ^; ' -,'

I., T. 2M: i;,,ct V. /'o./lc. 18(M. 2 Oh. 449: 71 L T 153-'coHi,m-

*"("iVhs."72"l*T's74.*"
~"'- ""' "* ^""*'"" ' '"''"• '*=

Til.' in-iority ac(|iiired by ;i st.

11 i-espe. 1 of which it was obtain
;o4: 4 D. .7. * S. 2fi5.

or.ler .-St Is only t„ ,|,.. , liar;.
I: M'lvLroit v. liurlMn'in. o" Beav.

on

To aseertaia the effect of a stop order the 1 -oiirt i-.t W.k
*.i-.-ly ill the onlerliii part, but also „t anythini. els,. „/.,.-a-in-
:ie tace .if nW onier

: Mack ' /'o«I/. . ^^Ui. 2 Ch. 44.1

Th. stop -irder cannot del the riiilii- of third parti..s to the

-

11. .nils, the Imi ..t a s.ilic.tor on the f.i aim... be .lefeate,! by «
^'i.iiiiiii: » -top ,.i-,ler aga.nst his client. ..v,.|i „ii,,..r „„ assiOTment- '

l"./».r,, r (-..../.c, . .a rie.v. 431.
Iiniment

. ,

i,i:;^..obt^.,._,,^„,_,_,..,„^^^

.

'';;.. lla ....7 tl,.. appH.-ai:i „,a, „.„ ,„ „„,, ,^,. ,.„.„
- ...-s a-ii...-..,i-ily ii..t,|i,„l: ../„:,,„.„„,, ,, .,,„„„. .; f.,,,,,.. ,;,,,

in
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""m'bt. 13. Taxing Ofuceks.

I..I.,. jta. Thcrr -hall Iw two iir innre Taxing OtliciT,- ..i ili,.

"^ ""
Suprcpif Court at Toronto. Con. Hulo 19-t.

N4. Every l^al Registrar, Local SIuMcr, Duiiiil\ I!.,;-

iBtrar and Deputy Clerk of the Crown, shall be a Im:\\ li.v-

in(i Uttioer. Con. Kule IftS.

8S Every Uwal Taxing Otheer shall, subject to tin- pr.-

Tisions of HiJes 1167 to 1171, inclusive, in actions bejrun ..,

pending in hi« office, be entitled to tax all bill- of costs ,.,.•„..

ing counsel fees, subject only to appeal to a .Judge of th.' Ilijrii

Court This Rule shall not apply to cases in whuli uihiiii-

are concerned, unless the Official C.uardinn is the giiar.lian

nd lileiii for the infants. Con. Rule 19U.

In lunarv matter, nil .<»« should tw revlwd by a Taiinj Ofli.-r in

r.,roi,l.. ; Iir Sorru. 5 O. L. R. !»

86. All Ta.xing Olliccrs shall, for the purpose- of i;iiv

taxation have power to administer oaths and take evidim,..

direct producti.)n of liooks and documents, ninkc i-ertificui.-.

and give general directions for the conduct of taMitions U-\..r.

them. Con. Rule 107.

Siibstantinll.v to the same effect as Enil. (IWvii K- -7 (J.'ii.

TaTioK oflicers have power to call -vWem-e m-. talations hw-r,-

them ;
Williiimnoi, v. 7'orn of .\nlmi-r. 12 T. K. l-.t

Where the toxins officer retuseil to pro<-e,sl until the plaintilT «a.

produceil for examination n» to a retainer, and he was nut ..1 ili..

iurtalirllon. the .axine offi.er >vn» direefsl to «"»'"'
";;;;;,

"',

,,es,.s, an.l it unal.le to .leei.le US to the retainer, then to m"n n. n

JU'ljle 1)1 t'hamlwrs :
/''.

Where solicitor aiwl client contrnilict one another in altdnvits. il,.

tasini: oHi.er should billow oral evidence to he taken under this ;.»

n, i:ni,i.. ::.-. w. u. r>4u.

There i« no l«.wer to .rire,.t .hortliand note, of evidence l«;f";r
''"I'

.vithout ih- cmseiit of the parties: II. IIMrar,, V. 7ii«l..r h
1

"HO- unless lliih 4.-.7 i« npplie-able in such a case, which does not -.i^

to'tiave been c.uilemiilated, as that Rule deals with an rsamii.ii

authorized under other iiroviaions.

14. Barristers and Solicitors.

B.rri«er.' fft There sliiill be one Roll of Barrisfers-nt-I>avv, niwl nil

"""
persons ndniiiled to the Bar of Ontario shall sifm the -nmc

,111(1 ,„!,,. tl„. prescribed oaths. 8h Con. Rule M".
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J9fl. There shall Iv one HoU of Solicitors of ihu SupitMiio JtolM

Court of Judicature' for Ontario, uud all itersonw inlinittftl hs ••

"

solicitors t^hall sign the same upon taking the prescribed oathtt. !^'»<-itor<

Con. Rule 198.

H9. In a case appoaring^ to juAtifv investigation, it shall he »irikiiiti

competent for the Court, in lieu thereof, to issue an order call- "^-i'tSi

inj: upon the solicitor to au-wer the matters appearing on

niHiIuvit or otherviH'. Con. Rule 201.

The Court of Appeal, an wHl an i

Htrike a M>licltor off the rolls: R. H. (>

head, 28 Cb. P. 81S.

Hlith Court, hns power to

?. 174. K. 3 (Z\ . Re WfiUt-

The HolicJton Act. R. R. O. 1HI>7. v. 174. doM not Upprire th»
Cmrt of iti inherent auth(H'lty over Hoiirltors an officers of the Court
lie McBrady <t O'Connor, 11* P. H. 37.

Where the employment of a solicitor Iti ho coDnect«d with hii* pru-
feAoioDal character as to affonl the prenumption that that character
li.niiwl (he ground of bin employment by the riient. thf Court will
fitrcis*- ita summary jurisdiction over him; He McBrady <t O'i'on-
nor, supra.

Till' Law Society boa a diwiplinary jurisdiction over Molk-ltors and
bnrristersc wee It. S. O. c. 172. «. 44: Hamh v. Law Socirty, lU Ont-
t;'J-"

: 17 Oiit. App. 41; and where, on complaint to the Tjiw S(M-iet.v.

the Society baa acquitted the solldtor. any ap|)llcntion to the Court
to strike the solicitor or barrinter off the n>lls for aucb aliejted niis-

condiict cminot be made by a suitor lu person, but mimt bf nuide by
couiwel : se^ Re Solicitor, 100:i. 2 K. B. 2ft5: Sit L. T. 110.

When' in the course of a rautie. evidence of fraudulent conduct on
the part of a aolicltor is brought to liKhf, the Court may aua aponte
ilir.'cr proceedings to \w uken against the offending solicitor: Qoadwin
V. fVo^ncH, 2 Coll. 457. 4ti2: \\ heailey v. Baatoir. Re ColHna, 7 D. M.
ic a. lidl. .-^SX: It, Tumn. 3 Chy. Ch. 2W, 215: Re Currie, 25 Gr. 338-
Ifr Soliritor. 27 (ir. 77: Tliorndykc v. Hunt. .1 Jur. N. S. 879. or upon
thf ai»pli<ation of any party inteitiited : Cavr v. Care, 43 L. T. 158.

Auwarlmc A«d»Tit».—This is usually a preliminary mea.*ure JSdIrtu"*
to s... whether a motion to strike a solicitor off the rolls need be
n-nrtt-d to.

In Iturtnn v. t'dW of Chesterfield, U Jur. 373. it was said that the
motion could not be made, calling on an attorney to answer the
affidavits and at the same time to show cause why he should not be
Htriirk off the rolls: and in that case the rule was confined to calling
• HI liiiii to answer the ntfidavits. In a later cose, however the rule
niW was granted in the double form: Re Blake, 3 E. & E. 34- and see
U- (huebvr. (« L. T. .lour. rt:i7.

Where the motion is confined to calling on the solicitor to answer
affidavits aimpiy, and the Coui-t is of opinion that his answer is in-
Bufficient. the practice at law has been to enlarge the motion to a
fiitiire day. intimating to the solicitor that he may be further heard
on that day, why he should not be struck off: Re Vvriaht l** C B N
s. TIC: He H„ 31 L. T. 730.

.
. »^. .

^
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In Kntci- t.> give ihe Court juri«<!ictioii lo eiufrtain an application

I'm- a solicitor to niiswcr mntt*>r> contained in an affidavit, or to

Btrikp liim off tile rolls, it is not necessjiry that th»> misconduct of

tvlii.il lio is accused sliouid arise strictly between solicitor and client

:

He MH-rn. 4 B. & Aid. 47; Re Attorney, 30 U. C. y. B. 171; Itr

Kniehl. 1 Bing. Ul ; lie Ulake.. 3 E. & E. 34; Re UHl. I.. R. 3 Q. P..

:a:;- Itr vlmndter. 22 Bear. 353; and see Re Cuttt. 1« L. T. ilo; Iti

Kenya 13 C. P. 2,*:;; Itr .•iMeitur. sn L. T. Jour. Ht!; ffc Ulnii'j.

ns I.. T. il!l4; V, I,. T. 3; .31 Cli. H. 273.

Striking off Roll.—A solicitor may lie struck off the rolls for

fraudulent conduct as a trustee : Re i-haiMer. ju/iru. where the appli-

cation was miKle by the eeatui i/ne Irutt : and see Thijrnrlyke v. Huiil.

aufi-a; Oollaml v. JaJinton. 2 Jnr. N. S. ra3 ; or for fraudulently

abusinB the contid. e of a client; He Martin, li Beav. 337; Re .1.

v. M. d- /. .1/.. 24 \V. U. Ill ; or for obtaiuiug a client's money to

discharge ali(ped tialiiiities of the client which did not exist: Re II..

31 L. T. 7.30; Re Xlnma. 31 Cli. I>. 273; 3.1 L. T. 3; or for nettine a

false atfidnvit sworn, and without amliority instrnctiDB counsel to

consent to payment of money out of Court : Wheatley v, B<w('/ic. 7

! .\I & <i. 2tll. "tS: or for falsely representing an injunction t.)

have I'leen frauted: Kimptmi v. Kre. 2 V. ..t B. 3.-2: ..r for makins an

interlineation in an affidavit after it had been sworn: Brskinr v.

.Irfcuiic, IH Sol. Jour. 573: 111 I'. L. .1. 2119; or for committing per-

jiirv. Si ton <!62: or for nvejiling tlie secrets of a client: Re Ctittv,

1(1 'l. T. 715; ChoIiiiriU'leieii v. Clinton, 19 Ves. 2«1 ; or for per

suadiny his client to give him money to be used for bribing a jury

before wii.ini the client was to be tried for a criminal offence: (,'

Titus. 7, Ont. S7; or where he lias been convicted of crime and s.ii.

fenced to imprisonment, as. e.g.. for being a party to the use of pren -

ises as a disorderly house: Re Sntieitar. ».) L. T. 14S. .122. S. C. ..«',

lom Re ^Veare, 1893. 2 Q. B. 43'J : or for misappropriating fees pir.l

to him to be paid to counsel: Re teiow. 95 L. T. Jour. 85; or hn:-

rowing large sums of money from a client, who has just attain.. I

his majority, without giving proper security: Re Solicitor, 1894. 1

Q. B. 251; 70 L. T. 27.

Under R. 8. O. c. 174. s. 29. a solicitor may be struck oH the rolls

for default of payment of money received by him as a solicitor

:

Anon, 12 C. L. J. 204; Re Knotcles. 1(1 P. R. 408. Where consiijer-

able sums had got into the haada of a solicitor who made default in

payment, but the client issued eiecution upon the order directing

payment, it was held that he had treated the claim as a debt, and a

subsequent motion to strike the solicitor off the rolls for non-payment

was therefore refused : Re Fletcher, 28 Or. 413 ; see also Ex p Wlitte

Sficin.o Machine Co.. 12 C. L. T. 256: but the English cases on which

these decisions were based have been since overvuled : In re Orel/. 1892.

o
(^ B 440. And where the client had sue.l the solicitor for the

nioni-v and failed on the ground that his claim was barred by the

Statiite of Limitations, it was held that he could not afterward-

resort to summary proceedings against the solicitor without an;.

allegation of misconduct: Si((i«!/!ioiir»c il- .S R:l Co. v. ioirioii. S.i

L. T. Jour. 44S. The Court will not e.vercisc its summary jurisdictioii

over a solicitor to compel repayment of a loan : Re Bryttnt. 50 L. T.

450; unless the loan bus been fraudulently obtained by the solicitor

froin his clieut ; see Re Utrony, supra.
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When, till- application i» to strilie a solicitor off tlif roll tor noM- Bute »».

puvment of mouey. it sbould be mmle in Court, and if the order is

erinted it may direct pajmeui by the Bolicitor withip a .pecilied

time or in default that he be struck off. Lpon default no further

orclpr i» necessary, but the applicant must move, on notice to the

solicitor, to have the roll brought into Court for the purpose of

having the name struck off: Be Bridam,!,,. IB PR. 232; Se Adco-

°a(", 18 0. L. T. 15»; and see Be W., 72 L. T. 079. On the roll being

brought into Court, the offlcer of the Court will, in open Court, on

the direction of the Court, strike the name off the roll.

The order to strike off the roll for nou-payment of money. iR«ue» in

respect both of the specific moneys ordered to be paid, and alao the

costs of tlie application: In re Kuotdei, Hi 1'. R. 4U8; and see In re

Solicitor, 1895, 2 Ch. ti«.

The Court will not on a summary application against a solicitor

£oi- iinyment of money alleged to be in bis bands, make it a term of an

order for the delivery and taiatlon of his bill that on non-payment

of what shall be found due he be struck off the roll, where there

appears to be a bon.i fide dispute as to whether there is anything in

the solicitor's hands at all, such a provision being regarded a* an

unnecessary slur on the solicitor's professional character: Re Rons,

1« P. R. i82.

A summary application for payment of money will not be enter-

tained against a solicitor, as against whom no professional miscon-

duct can be alleged, even though he may be liable to an action : lb.

Repayment, pending a motion to strike off the rolls, of mcney

fraudulently obtained, is no purgation of the offence :
Re H., 31 _L.

T VoU; nor is it. where the money was properly obtained, but mis-

appropriated : Re Solicitor, 62 L. T. Jour. 446.

Where a solicitor is struck o:!' the roils for misappropriating the

moneys of his client, the ordiT directing bim to lie struck off may
properly contain a reference to a.scertain the amount for which he

is liable and direct him to pay the amount so to be ascertained, and

payment may be enforced against him even after he has been struck

off: Rr Strong, 31 Cb. V. 27n : 55 L. T. ».

Where the solicitors engaged in any action or matter in court

represent conflicting interests, any undisclosed arrangement or prac-

tice between them whereby a share of profit, whether by way of

agency or otherwise. i.s paid to any of them, for introducing the litiga-

tion, "that is professional misconduct: A'c Four .So/ici/or», ItXll, 1 K.

B. 1S7: 83 L. T. 4S4.

Where the application against a solicitor is made on the ground of

fraud, the fraud must be clearly proved ; the Court will not infer an

equivocal action to have been fraudulent : Re Stewart, L. R. 2 P. C.

8S : Re S—. 11 C. P. 323.

The Court refused to make an order on the production merely of a

certilicate that the solicitor had been struck off the roll of a Colonial

Court : Re Sdicilnr. l.«is. 1 Q. B. 331 : 77 L. T. ilUl.

Suspeniion from Practice.—Instead of striking a solicitor off

the roll for misconduct, the Court may. if it see tit. suspend him ''*"'®"*

from practice for a specified perio'l : thus, for antedating a marriage
seitlemi-nt in order to make it appear to have been executed before

T.v— 111

'n
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marriage, n ttolicitor was Huspeuded from practice for five yt»arfi
: //,

I'arry, US L. T. Jour. 404 ; and see Erskine v. Adeaiie. 18 Sol. Jnur
573

:
Rt; UUl. h. R. 3 Q. It. 543 : Re Blake. 3 E. & E. 34 ; Rr Offivcr

\tr, L. T. Jo-ir. 2!Kt: Re Ruatvll. H." L. T. Jour. 3)Xt: Re SoHnto,'
18it4. 1 Q. B. 'SA; 70 L. T. 27; Be Solicitor, til L. T. »42 ; Re Lnru.
i*." L. T. Joiir. S.". where the solicitor wan suspended until restitution
should be made .o the client. In some cases, though the solicitor has
been exonerated from frF.ud, he has nevertheless been ordered to pny
the rosts of proceedings against him. where the circumstances w.'iv
such as to call for investigation : Re Holland, 95 L. T. Jour. 160.

Where a solicitor has been suspended for misappropriating iii..

mopeys of his clients, he will not necessarily be struck off the rolls
on being subsequently convicted of embezzlement in reference to the
same transaction : Rr >Sf}Ucitor, til L. T. 842.

I
Rcittoration to Roll.—A solicitor who has been struck off ili<'

ro.i. after conviction of a criminal offence, may be restored to tli.">

roll, if there are circumstances justifyinpr it: Re Brandreth. 04 L. T
739: and see Re Poole, L. R. 4 C. P. 3rj): Ex p. Pyke. 6 B & S. 7nrt

Re SoUntor. 19 C. L. J. 234.

Where ii sniiritor has been struck off the rolls for non-paynitrn
of money, it is a cnnditinn precedent to restoration that h.-

sliall have made full restitution, or made the best efforts in liis

power thereto, and shall satisfy the Court as to the propriety of his
conduct in the mejintime : Re Poole. L. R. 4 C. P. .350 ; Ex parte Pjflr.
a B. & S. 7rt;*. And the Law Society must be notified of any appli-
cation to restore to the rolls, a solicitor who has been struck off fur
misconduct : Rr SoHeitor, 19 C. L. J. 234.

Appeal.—An order striking a solicitor off the rolls is not a crim-
inal proceeding and is appealable: Re Hardtciek, 49 L. T. .584.

Leave to appeal to Her Majesty in Council from an order strikiDL'
n barrister off the roll of a Colon'.al Court was given, and the order
wiis reversed by the Judicial Committee of the Privy Cnuncil, on th<>

pioiind that the fact« did not warrant the order: In re Renner lSi>7
A. C. 218.

Restitution, Restitatlon. etc.. on Smnmary Application. — \M)ere nesiM-

of^n'wli-"*
^"*^ •" '^^^^^ breach of duty is committed by a solicitor in a mat'tpi-

genct-nr of which the Court has seisin, the Court can summarily order the
other breach solicitor, as its officer, to make Eood the loss actually occasioned there-
of rtuty.

|jy h„j rannot mulct him in damaePs for his misconduct: Marsh v
•hmph. 1897, 1 Ch. 213.

A solicitor mar on a summary application be compelled to innke
pootl moneys improperly obtained out of Court, through neclieenre nn
bis part: ihus, a solicitor who. at tlip request of a third person,
npplied as solicitor inr n pf^rson entitled to money in Court for pnv-
ment out of ttu- money, and by reason of the fraud of the thini
person, and on forged affidavits, improperly obtained payment of th"
mont'y. without ever havinjr had any direct communication with tli''

p<'ison for whom he nrtod
: he was ordered on a summary appIicatioTi

to refund the money so obtained: flater v. Slater, 1897. 1 Ch. 222.
note. And where it is liroupht to the attention of the Court that
money has been improperly ot)tnined out of Court by a solicitor, the
Court may xuo aponte direct proceedings to he taken to compel hitn
to refund if: see Rr Central nntik. per Burton. C.J., 24 Ont. App.
It p. 473.
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Where In the course of on action it oiipears that a solicUor foiRnln

one of the parties has in breach of trust got poasession of a trust K. «1.

fund he mav be directed to ray it into Court by order made on a

summary application in the action, and in the matter of the solicitor:

)h Carroll, lIKrj. ' Vb. 175: 86 L. T. 8«2.

The Court mnv also. In exercise of its summary jurisdiction overCwU.

sulicitors, order a solicitor to pay the costs of proceedings_ instituted

l.v liim without authority: \uriic v. Ihirnforil. 13 Ch. U. 7IU: 41 L.

T lill- Re aaragt: 15 I'h. 1>. .'WT, or where by his negligence n

cause has been tried as undefended, which was intended to lie de-

tended, a new trial may be ordered, and the solicitor ordered to pay

costs so occasioned, as between solicitor and client
:
Re Rcaiaigiiy, 3

Tiiunt. 4»».

Where an action is carried on by a solicitor on an agreement to

in, emnify his client against costs, the solicitor is personally liable

!', tlie costs, if the action fail : CocUe v. Whiting, 1 K. & M. 43
;
He

Junes. L. R. (S Chy. 4!»7. and this liability may be summarily en-

l(,i. i; tit.; and where n solicitor agreed to charg-* no "solicitor's

lees." this was held to include fees as counsel. i_ the solicitor

liimself acted as counsel: Re Solicitors, 33 C. L. . 'lo.

TJndertakluB of SoUoitor—EnfordiiB.—A solicitor, being anl'ii'lur-

officer of the Court, his undertaking, given in his professional capn- "^"'"

city, whether in an action or not, will be enforced on a summary
uiiidication to the Court: llooii/in y. Wrap, 51 L. J. Chy. 427; 97

I, T Jour. 41: Aickiid v. Uarlaiid, 18M, 1 (J. B. 7n7: /» re Cool-

ijiiriie Gold fieUa. 1!»0I>. 1 Ch. 475: D. v. .4. d- Co.. I'.ilK), 1 Ch. 4S4.

1M». A book to he called " The Solicitor^' and Agents'
J^jj^J^'S.

Book " shall be kei>t in the Central Oltiee to be there inspected i«»k.

by iinv party Mcitor or bis elerk without fee ; nnd

evi rv solicitor Jg an office or carrying on his business

ivilliiii the said city, shall cause to be entered in such I'ook

(in alphabetical order) his name and place of busines- or

some other proper place within the city where be may lie .sXtoc.

served with pleadings, notices, orders, warrants and other

documents, proceedings and written communications; and as

often lis any such solicitor changes his place of business or the

place where he may be so served as aforesaid, be sliall niuse

to be made the like entry thereof in the said book, liules 1

Jan.. 1896, 1423.

Tlie entries required to be made under tills Rule are compulsory :

i:».ery T. (I. T. if;/. Co., 13 V. R. 211).

l-'or the consequences of not complying with this Rule, see Rule 3211.

ttl. Every other jiiactising solicitor shall cause to beKntryoi

iritered in the said book (in al]ihahetical order) his name sSUs
ami jilaee of business, and also in an opposite column the ""S'""'

tiaine of some solicitor having an office and carrying on biisi-

nc-s in the eitv of Toronto as his agent. Kules 1 ,Tan., 1890.

145.1.
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RulM
93-M.

Holiciton'
and uenti'
book m
County
Towni.

Hi

Till- rutry ol a TotoDto agent by solicitors pructisiDg out of Tun.m,,u compulsory
: £«»irK v. O. T. Uy. Co.. au/ira. Sw al«i Hut,, ^•\.

I»a. Even JJepuiv cir Local Hegistrur shall keep in his
oflSce a liook to lie called "The Solicitors' and Agent.,'
Book," in which eacli solicitor residing elsewhere tlian in
the County Town, and not having an oltice there, may
specify the name of an agent, being a solicitor of tlie

Suprenii Court, and having an office in such County Town,
upon whom all pleadings, notices, orders, warrants. m,\
other documents, proceedings and written cornmunicatioM-
in relation to business conducted in the office of the Lociil

ilaster, Deputy Clerk of the Crown, Deputy or Local l{r-
istrar of such County may be served. Rules 1 Jan.. 18%
1423.

The entry oi rile name of an agent in the hooli'* required to he liei,t
under thi» Rule is optional: £'««er,/ v. O T. Uii Co., euprn. It ili.

entry is made, sprvices may he effecteil eTnrdi.igly : see Rxtlp 3i;il
but service on an agent is not good service on the principal, u-

"
<

the agent is booked as agent under this Kufc; Hobiiumn v. «o(,i„,,„„
13 P. K. 51.

In England a town and a country firm, having certain partners in
consmon. are treated as the same firm, and not as principals nii-l

ngeiits; /f(. Bunnell ('jm. ,( Iltlii. .Sr,c., 1894, 1 Ch. 289.

13. Shoptiund Keporters.

»8. All copies of evidence required to be furnished hv
the otficial shorthand repoiters shall be obtained and paiil

for through such officer as may from time to time by Rule of
Court or Order in Council he named for the purpose. 2feu:.

Mr. strange of the Registrar's olfioe i.s now the person to wli.mr
appliviitioiis for copies of the shorthand reporters' notes should be
made.

See Jn.l. Act, ss. ItiU-lTl.

For the fees payable for copies of evidence, see notes lo Rule T'JJ.

Court niav
ulitain

str^ice ol

ixperts.

Mfutt-r

Kriipl.y

experts.

16. Experts.

»4 The Court mar obtain the assistance of merchants,
engineers, accountants, actuaries. <ir scicutific pcrscms. in

such way as it thinks fit, the better to enable it to detcriiiin.<

any matter in evidence in any cause or proceeding, and niav
act on the certificate of such persons. Con. Rule 20":.

It is only the Court that is authorized to obtain the assistance m
experts. A .Master to whom a cause is referred, has no authority i i

employ experts for the purpose of assisting him to come to a cotielii
"ion on tters referred to bin.-; Ri R,jlj< iIm,,,, k l„,ltn,i v. Hull',--
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'Jlc! : 18 Jur.BnUM
, ct W. 11. 141 :

,0,1 24 Gr. ri55: ilMwav v. loivi iltHuri,. ' D^f"

HM: but «» contra, Bt London if Birmuilham H«- I

nnd see Rule (183, nots.

Where however, the Manter had. nt the In.tanre nf the plaintifr,co,tioI

m'erl.?.
pov-d an expert, and the parties received the benet, of his seruees ,,„;

without objection, the Court ou appeal b.v the creditor, refused o ,,,„,

dUnllow the oo»t> incurred : ffr RohfrlKn. Rohcrl.,,,, v. R„l„Tt.;„.
disallow the costs

ftnlira.

This Hiilc gives a wide discretion to the Court as to the manner In

i>liieh .viwrts shall be employed; but apparently It does not sue the

Court power to direct experts to be employed tor the purpose „t

,.ivins evidence a. witnesses; it appears merely to enable the f mm
?o rn'ocure the assistance of experts for the purpose of cettlnc their

opl.ions. on the evidence adduced l.v the parties, or upon a v.e-v of

the locm m qm: w^e E«<l<T»-irt- v. Mldrn. SS U T. .Tour. U.

In Broder v. Soilhrd. 2." W. R. 4r.(l, the .lu.lm at the trial, appoint-

ed an independent surveyor to make a report, and at the adjourned

TeaJinB his report was hande.l to the .Tudse ; th.. .lud^e Ihousht tnat

„vo points should he st.te.l ...ore lolly, and he d.r,.cl,..l ll.e surveyor

to make an addition to his report, oteerving that he pr»ferred not to

allow the surve,vor to he sworn as a witness, as he was acting m a

,7P(«»r-judicial capacity.

Where there is conln\dictory evidence on a scientific question thecase, ii.

Court .» at liberty to employ an independent "pert to give advice »».>

,„,on which the Court may form its judgment: Bad,>cf .l...f,». ctr., '^t^'^^^^

V. lci'in.<(rin. 24 Ch. D. irifl.

\n expert has been employed to ascertain I be elTeiT of a .liiin ou the

vvr.ter penned back: DiekMi: v. Ilnrnham. 14 Oi. llnl
: 17 Or. 2I1.>;

ffnirlin. V. MalmUv. 211 Gr. 321!; and the amomit of e,„T.«,.l„n™t of

alluvii.ni on a sea shore: Altoriirif-Grtirrol v. I'hnwhrn. 4 I)e(,. & .1.

r,7, .IS- and as to the effect of using steamboats on a canal; C'l^e v.

Midland Ry. Co., 27 Beav. 247. As to the circumstances inider which

the Co..rt will send an expert, to report in the case of a suit to abate

I. .i.iisance. see .S'ferin v. Aortft Hnncrixth Ciml Co.. I.. It. !> Chy.

7(1.'
: Evdenricli v. .4/WeH. nupra.

Where a plaintiff pi-oves himself entitled to an in.iunction against af.mrtca.i.

nuisance, or other injury, the Court cannot, before pronouncing iudB-j;;^!.^,,,",.^,,

ment. order an expert to be eniplcyed. for the purpose of ascertain- Ht., a;.'aiii-t

ing tie best mode "of removing the nuisance, etc.. even though
"""'"[1?"i'„''

injunction to which the plaintiff is entitled be a difflcult one tor the^|,||,^
,

defendant to obey: Attorririi-Genrral v. Colnei/ Batch .lii/fum. L. R.i

4 Chy. 146 ; and a" general Inquiry as to what ought to be done toi.j.

]ireserve the plaintiff's light and air was refused: ftoke^ v. Cif)/^,,

Offer Co.. 13 W. R. Sil. But after judgment, the opinion of an

expert may he taken, as to the time which ought to be allowed for

carrying it into effect: Attoriiei. Gciifral v. .Mcrthyr Tiidfil. ."> W. U.

148.'

In the Ballir Co. v. .'^iiiip«oii. 24 W. R. 300. it w-as held that the

Court ought not, under 1.'. & IH Vict. c. Sn. s. 42. or sec. f>7 of the

,1..tl. Act (now R. S. O. c. »2. s. -291. to make an order before trial,

i.ppoiuting a scientific person to report on a question of fact.

Where a matter is referred by the Court to an expert tor report, a

formal order of reference to him should he drawn .ip; but where an

v).i.rl
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A|ipolnt-
iiif lit mK}-
t* tx partt.

Expert
cannot caII

nitncMPw.

Hefertnte
to cxpen«
under K. S.

O. c. 62, n.

Expert
evidence.

lONSOLlDATBD Rr;,E8.

•spfri ,ut,,l. „i„| „„„l,. hi. iv|,„rt, without thi. having b-ei, .|„,

Wherp iin ..v|.,.,t I, piiii.lo.v...!. it Is not nlwoliitfly nwe„nrv tin.the appointmi'm shoiiW b,. „,„,!,, |„ ,he pregenof of thp parties • l/.
t,omlon u- ttlrnihifthiim Ity. ro., t; W. R. 141.

,ui\? If.'"'" VT"" '"-' »!'"""«'» ""i-rin V. /./.jnWd, «„. (,„.. W \iww. 41.: !iD(l fai> leporl Is not conrhislvp
: FonI v. Tiinir " I) i v

S. rji : IJom.o,, V. dill. 1(1 W. It. .!(«.
'

'

'

rnil.T the .lii.l. .\,t. s. icil. thf Omn mav .nil In 111,, iii.l „t „.„.
.ir iii..r.. ns...»»o|.» sp..,.iall.v .umllllMl. iin.l uiiiv trv or hrav ii .nu.
matter wholl}-. or partlnll.v. with the i,s»l«tance of .iich a.«.««o,-
nPiere experts are call..il In to art a« assessors their powers .„.
nierel.!- advisory, and the Court is not bound to adopt, or follow tli.
advice whloh the.v ma.v offer. .\>.,.ss,i,.s sit „ltl, tl„. .I,„lce a.i.i 'l,.r
the eviilenee upon which their ailiice is reiiuired. It has not h,.,'„
nsuBl for them to take any oath of office.

The (^>urt cannot after the eviden.e lias Iw.i taken In an actioncan in the aid of cipcrts as as5es»,irs. and Imse its ju<lBment on th,.ir
opinion as to the result of conHictins testimony of a technical ch-ir-
acter: II riffJt v. roHier. 1» Ont. .\pp. M8: not even thoueh theassessors are so called in with the consent of the parties: n

Under 7'A,. .{rttitration Art. sec. L's. ;niy .|iiesti,,ii arisii \ ,.

eimse or matter may be referred tn a .Iii.lse of a tVmiitv ('oiiit.'or ni
.. official referee, or to ony referee .igreed on by the parties, for inouirvand report, and in this way the assistance of experts mav be obtaine.iAnd under sec. .>« a cause or matt, r may. in certain cases ther..!-!

mentioned, be referred to a special ref.ree (if the parties so acre, .

tor trial.

.No power it will be seen is e'ven to the Court under sec. 28 or "^1
to refer a cause to anybody but a .Indite of a Ountv Court, or aii
offlcial referee, eicept by consent of the parties. Where, therefore
a reference is re,|uired under those sections to an eipert. it would seem
that the parties must agree on the referee to be nnme,l. It is possiblehowever, that Ibis ff.Ie may be held so to amplify t e power of the
Loiirt as to enable it to rtfer causes for the purpof s mentioned in
sections JS and 2!l. to special referees of its own nomination. Indepen-
dently of the consent of the parties.

Where a reference is directed to an eipert for inquiry or report un-
der sec. a*, or for trial under sec. 2<J, that is. of co.irse. an eic..,tio„
to the nile laid down m .Iforri. v. Ll«„elly H.y. Co.. tupra. that he
cannot call witnesses : see Rules <U(t, 850.

Where a tiuestion. or a cause or matter, is referred to a special
referee under sec. 28 or 2<J. his report is appealable to the Mme way
and within the same time as a Master's report : .?ee Rules 6,M. 76H.

Where an c-pert is retiuired to give evidence, his evidence should h»
given rirn i-occ. as the Court as n general rnle discourages the takin"
of such evidence by commission: The .Utornai-Hrncml v. Gooierhin'
lit P. R. 2.-5!l.

It is provided by 2 Ed. vii.. c. 1,'.. that not more than three e-cpen
witnes-ses on each side shall lie examined without leave, to be obtain, ,1

before the examination of any of the three which mav be called witli-
out leave, in any action, arbitration, or other procce.line.
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111 the

rurlinni''

lil., c. 11 (U.).

Where partiew iuUUit'

, u( proceeilingi within the jurlKlktiuii of the Dominion R»U M.

live may l>e calleJ subject to tiu- lilte |,rovi»lon : 2 Lil.

ipen lu the

iiMe from the Jury,

m to

tlHtui expert evideme,

loiuT."upoi'i"a trial by jury, to withdraw the .u«e from the

l.inuM. in the opinion of the Con", the witue«»e. are incMupet-

Lie expert evidence, but the evidence mu.t be .ubmittBi ,«o«(»m

uiUal- c.a.. in an i«.ue in which the mental capacity ol a tertator

,v„« in uu\«tlon. the evidence of wltneaaea who spoke to his menWl

„p„.it.v wa, held to be adu,i.slhl,.. even though 'b-'^"''''^"?" ""'

not. in the opinion of the Court, experts: UiV" v. ttatm. 1(1 Ont.

App. W. As to the weight to be attach^ to the conckl.ion. of

.cientlSc witne«e., we OoW.mW v. Tunlrvlge 11 M: h. K. 1 Chy,

Where the opinions of expert* on foreign law are conflicting, the

Court may examine for iwelf the text books and judicial decis ona of

the foreign country. In order to arrive at a satisfactory conclusion:

Kn V. ';»»", 4 Ont. ,1T»: ITie »le((w. H V- !> H-- The Court

will not receive the opinions of experts as to the proper construction

of a "tatute : e.g.. fhe evidence of surveyors as to the correct mode of

making a survey under a statute Is inadmissible: Stoffoi. v. Utll. t.

Ont. App. 273.

The costs Incurred In order to qualify e.iperts to give eyidem-e

are not taxable between party and party; see JfofVoimon v. I.larl:e,

« P. R. 5M.

f *^
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OOXSOLIUArEll RIXES.

CHAPTER III.

siTTiya.'f ur tue toi-itra.

1. r'ouBT OF ArrcAt. W, iw.
-. High L'oiniT,

(1) Dutribulioii of butiuru,
97.

(U) Wielily sittitig^. Torouto
98-1(13.

dill Wnkh Sittmg,, otuiva
and London, IW-IU'.

(IV
I Silting, for trial; 113.

(V) VocafMii tfu»iitei«, 114. ]].-,

(Ti) DiviiiotiatCotirti, llu-lln.

1. CoiHT OF Appeal.

[Hiiks !>.-, mill gr, uere repenlnl hi/ Pule i:S3.]

2. HlOH COIBT.

(i) Dhlribulion of Duties amoiif,,! the Judges.

^ f: ^" ^f^ » •Tu^P" of t'le Hiffh Courf .ssigned t.i anrduty IS unaWe to not. or in oaso snme spocial work require,
to be done by a Judie for <rhicb no appointment has beenmnde. ,t .b.ll be ronipetent for nny two of the President,
of Di„s.ons of the High Court, by writing, under their
hand.-, to assign the particular work- or dutv to anv Judge
ot tlie High Court. Rules of 1 .Tan.. K<9G, 1427 (213 A.)

(ii) Wcel-lij Sitlingit at Toronto.

' »S.A .Tudgo .hM W at O.-goode Hall everv week, exceptduring vacations for tl,e purpose of disposing of all bnsjr™
?,','' T ^-

'^ """ ''^ t™'"^acted bv a .single ,Tud-e'Al applications m respect to such business are to be made
to liini. IJules !>9 jj^.^^ jggg^ jj^g ^^^^^
The .IudB» sirting In the Weekly Court hus no juiisdiction „ „

»» The business of the weekly sittings shall be as fol-
lows

:
Tuesday and Friday, Chambers; Jlondav. Wednes-

day and Thursday, Court. Rule 1259 of 28th Nov.. 1903.

lOO All Court business, except ex parte motions, shall
be entered ,ui « list f„r ,],, p,„per day. and shall I>e dis-
posed of ,„ the order of entry, unless otherwise directed by
the .Tu.lge. Rules -^n U'c. IS'i". 12:r, {-ji-t.
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lOl. The proper officer shall make out and tramnut to»»g^,^

theCleikof the Weekly Court . lUt of all bu.in«. Mt
__ ^^__

down for argument in the Weekly Court. Kule, of I .Ian.,

1896, !««.

103. All napers relating to proceedings in the Weekly 'i^J. „,

(oi-.rl at Toronto shall 1« fitel in the Registrar*' olluv. w..™r.

Hules 1 Jan., 1896, 1501, amtndtd.

Affldtvlti txtore ti« Court .m r motion »"'' '"',°''°"'^. '°
'^l;

order madi. th.r.on, wM. hM to l» t»l.ble. tliouKl. flW lu the offlw

°r ll,« Clerk in Chamber. Imteuil "t lu th,- ll,.8i»triir. olBiv

;

Htuiveon falU P. Co. v. Mlurjion FalU. W P. H. 2S<).

Xu 8 o( the llenulalionii ot the High C"urt, liiiMed uu ITih b«-..

l:»'i4. to take effect from 31«t Dec.. IWH. • u» toUowe

:

ISI When a caae 1» miuired to be net do»u fur a DivUional Cuiirt.

Ueeklv Court or Chamber... the offlcer aliall require the party deilrlng

III., caie to be set dowu to lodorae on the ootjte of uiotiou the uaiue

,il the oHice in whith the actiou or iiroeeedlug «a« eomuieiiced, and the

iilhi.T shall not act down any case without »uch indorsensnt, uule»«

„clierwi»e ordered by the Court or a Judge.

lOS. All documents sent from loci offices to Toronto ];™''|"'-

for use in the Weekly Court shJl be sent to The Central |^.i.|;;t"

Office, and the necessary retu.u postage or express charge

shall be transmitted therewith. Kules 29 Sej't., l!>'.»4, i3ii;

1 .Inu.. 1896, 1425.

(iii) Weekly ^itlitigs at Ottawa and London.

104.—(1) Subjec't to the Rules of Court, Sitt'flgs of the

High Court of Justice shall lie lield at Ottawa and London

respectively at least once one day in lmpIi week, except (lur-

ing vacations ; and all proceedings in any actio.; " matter

which may be heard and disposed of before a Judge in

(..int. or by a Judge in Chambers (not including such pro-

ceedings as'mav in the first instance be heard and disposed

of bv the Master in Chambors or Local Judge), may be

heard and dcteriiiinetl at such Weekly Sittings in Hie cases

following :

(rtl Where the solicitors for all parties reside in tlio ooiml/

in which the sittings are held :

(6) Or where such solicitors, who do not so reside, con-

sent in writing under their hands to the proceeding being

bpnrd at such sittinErs ;

sitlinjj.. ot

Hiifh Court
,.t ( ictau a

.w\ l/>ii<K>ii.

^h; bean!
u such
-ittiuKS.
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CONUOLIDATEU HfLEg.

(c) Ur wher,. m,cIi wlicKor- u« .lo not ,o reside or w coa-seut a- ufore-iiid shall have registered their Dames in thebook to bo kept as hereinafter provided
;

(d) Or where the solicitor, lor all pnrtius art so resident
or consent us afnresai.J «iih the excepti.n. of Die solicitor
for the party on vhow behalf and at whose instance the
proceeding is Ijeiiig taken

;

(«) Or where tli.- party iiuikinK ,„„| entitled to make >mIX park motion s,.es fit |„ make il at said sittings
;

(/) Or where any Rules of fourt made hereafter, or wlieiv

I!?^',^r,'t,°'
•''"'«"

r^-
'ii'-"^' ^y procee<lings to be heard

at such sittings. ',% V. .. iv, s. 9.-i.

(2) I.-pon the written r«|U..st of a majority of the prao-tising s„licn„rs resident at (liiawa and London, or eitherof them the Judge, of the Hij;h Court may by Rule, passeda» prny„l,.,| hy sec-tun 134 (r) of m Jndkaiur, Acl^mr,suMituto monthly or ,-,.mi-monthly sittings in either orboth of the said cities, as the case may he, in lieu of such
fl eckly Sittings. -W V. c. 12. s. 96.

"" oi sucn

Ijl See now Jitrl. ,\pt, nee. Vi^.

.-hluT J'''"''f'"'^
'""'<'• Ri'l*-^ 104 to 112 inclusive

shall ,e deemed to mclude motion., petitions, special cases,
appeal., and other proceedings and matters generally whichby the law and practice of the said Court mav he heardand disposed of by a single Judge in Court as' aforesaid.
•10 V. c. 12. s. 101.

no ICO of motmns and other matters before a Jad|e in
Court, or m Chamber., in Toronto, shall mvhtis mutnmUs
apply to proceedmgs undci Redes 104 to 118. .58 V. c. 13.

lor The nepnty Clerk of the Crown or I>,cal Re-H-
™;i7ir.i ;"'" '"tnwa and London respectiyely. shall in regard to
««..„,„„. matter, under Rule. 104 to 11?, perform the dutif. per-taming to the; Re.cri.trnr.' office „nd Clerk of the Weekly

l.oiirt or Clerk m Chamber, at Osgoode Hall. .5S V c 12

ofT?' TnZ" r'jr'"^'"?^ «'<" "il<"" "I'ler the proyi,.i„n.
of Rule. 104 to 113, no greater fee. .ball be faxed a. be-
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twiiri parlv uiid ptirly or L)«j[\\tfii .Mtluitnr iiiid cUvnt thau I

wuuld have be«n taxable had euih prucccduiga btxu uurud
nil iji ucLorduiiiu Hith llie prvviuudy t'Xibliug practice. .'iN

\ . c. is". ». 102.

IO». I'o avoid the iiuit— itv of u .ludgu attending wlien

ihure is no business, all proceedinga tr he brought on «t uny

such Wrekly Sittings :>hall be ciilerc' or llmt purpose with

ilif licpuly (-'Icrii of the ( ronn or .^cnl Registrar on or

previou.-Iy to the day next but one before the day api'oinled

for the >itling» ; and it shall be the duly of (he Deputy

l lirk or l.o<..; liegistrar on the evening of the U.-t ' iv for

making such entries to notify by mail or teiegri the

Senior Kegistrar of the High Court at Toronto, or an llier

oiiin'i' of the High (.'ourt named for the purpose from time

to time by the Court, as to whether any imd what business

hii> bi*u so entered, and ihe said Senior liegistrar or other

oiliter shall forthwith by note in writing inform the Judge
ajijiointed to attend at such .sittings ; auil if uo business has

been >o entered it shall not be necessary for any tludge to

attend. S8 V. c. 12, s. 97.

2»l

tiiattvrs t.i

Iw hMnI
At iltilnua.

MO.—(1) Where the Judge whose duty it is to hold iuch
J^'lij;'

sittings is not able to hold the same on the day appointed ""•mj i'

for that purpose, such sittings may be presidc.d over by some the .lay

other Judge of the High Court or by a Judge of any Cotmty
""'''

Court in Ontorio, or by one of [His| Majesty's Cotmsel

learned in the law appointed for Upper Canada or for the

Prnvince of Ontario, upon such Judge of a County Court or

Counsel being requested by a Judge of the High Court to

attend for that purpose.

(3) Such Judge or Counsel while holding the sittings shall

possess all the powers ami authorities of a Judje of the High
Court. 58 v. c. 12, s. 103.

111. Solioitors desiring to be registered shall file withj°™°;
the Deputy Clerk of the Crown or Local Registrar at the iiy

*'

pl.nop of such sittings a request to the effect following :
'''

1 ( or in tJie rase of a firm, we) hereby request the Deputy
Clerk of the Crown (nr Local Registrar) of the High Court
iit Ottawa {f^r London) to register my (or our) name as

ciin-cniiiip to tlie hearing an'! disposal at the sittings of the

Hifrh Court at Ottawa (or London as the ease may he)

.. itors
leitirin;; to
t^. reifi^tered
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*ii"ii3 "* ^^ proceedings iu which I {or we) may bj acting as aoli-

i''°r ("' 4"'!'''°^*!. "* provided bv The Judicature Ad
ISSo, and Rules of Court. 58 V. c. 12, s. 98.

r«°"r,° lia.—(1) A boolc to be called " The Carleton (or Jljddle-
sex) consent register" shall l,e kq.t bv tlie Deputy Clerk ui
the CroTO or Local Begistrar at Ottawa and London respec-
tively, wherein shall be recorded such requests as aforesaid
and tlie names of the local agents (if am) of the solicitor.
Uing the said request ; and such solicitors so registered shall
be deemed to have consented to the hearing at the said sit-
tings of any proceeding that may lawfully he made thereat.

(2) The book shall he open to inspection bv anv solioii..r
or his clerk without fee or reward.

(3) A solicitor who files sueli request mav at anv ti.iip
withdraw the same by ?iving to the same officer noti«. h,
writing to that effect as respects future actions. In re*pc, t

ot actions begun before such witlidrawal the order of a Jii.ln.
made on notice sliall be nece^^nrv. The Dcputv Clerk .n-
Local Registrar, upon receiving such notice of witiidrawal. w
such order ot a .Indge. ,hall forthwith make an entrv tlierrnr
in tlie said book.

(4) The Judge holding any such sittings shall lako judi-
cial notice of the said book and the entries therein .T5

'^^
,

12. s. 100.

fiv) .--Ulinfl.i for Trhils.

118. The .Tiid-,., „f ,l,e Hirfi Court of .Justice (four of
whom C.i-1 shall form a <|iioruiii for the transaction of bu-i-
iif-s) >ball appoint the days up.m which the Assize- and
sittings for trial> shall be held. Con. Rule 213 • Eule.^ 1

Jan.. 1890. 1427 (213 B).

rlV, ;'f°''l i"'
' ''- '-': "''»•!''" 'll"t thn Ju,lse.s of tb^ Hisll

,\un
°' •'"""';.'" n mnionty of them, shall perform the ahov.dutj. Ihe rrm-,,-,ons ot this R,,h woulj seem to prevail: see sec.

tlTly,i^' r'"'
°^ '''°"^'"'-'' °="'"" " T"™"" "" appointed fi„i„

J 7,'"""-n">- v-wk-. I...tn..en Ist F,.|,i,„uv and Is, .I,,,,..and about 10 consecutive weeks t.etween 1st September and D..c...ii-bei. and sepame Slttinv.s ,i,e .n!,|,ointed tor the trial ot ciu.ill.l!rases m the spring and autumn.
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Two "ittings, one for jury, an.l one for non-jury casfs, between RulM

lanuary and .)\uie. and wo similar sittings, between 1st September IM-ln.

nnil about ajtb December, are ordinarily appointed at each county

town.

At Hamilton, Otrawi
.... ^. SI (3J.

and London, there are also winter assizes

:

(v) Vacation Business.

114. One or more of the Judges of the High Court y^,.,,!,

sliall be seletted at the commencement of each Ijong Vaca- •'"''i"'

tiou, for the hearing in Toronto during Long and Clirist-

ma» Vacations of all such applications as may require to be

promptly heard. Con. Rule 21i, amended.

No provision is made for the attendance of the Court of Appeal,

or Judges thereof, in vacation.

No business is heard by the vacation Judges, except such as re-

riuires " to be promptly heard " v\'ithin the meaning of the above

Itulf. As to what is vacation business, see also Re Wigan Junction

Hailicay Co., L. K. 10 Chy. 541. No Judges except the vacation

Judges, or those sitting for them, can dispose of business in vacation

:

yVr Lush and Lopes, JJ., :i4th September, lii77. A'td quare.

lis. All applications within the jurisdiction of the

Master in Chambers which require to be immediately or

pioiiiptly heard during L<mg N'acation shall be heard by

one of the following otiicert, viz., the Master in Ordinary,

the Master in Chambers, and the Registrars of the High

Court, who shall arrange among themselves at the com-

mencement of each Long Vacation on what days and for

what period each shall act ; and in the absence of such

iuningemeat the duty shall devolve upon the said officers

in rotation, beginning with the junior officer, in order of

appointment, and they shall so sit in rotation at least one

day in each week. Rules 1 Jan., 1896, 1428.

(vi) Dirisianal Courts.

116.—(1) L'nless otherwise ordered, sittings of Divi-

sional Courts shall commence on the first Monday of each

month (except during the Long and Christmas Vacations);

and shall continue to sit for two weeks (except on Satur-

iliiys and pulilic holidays and on any days falling in any
A'acation) unless the business before the Court is sooner dis-

posed of.

since the coming into force of sec. ti!t,f. n»i)m. p. ITS. the sittings
111 the IHvi^ional Court are continued from week to week in each
Tiii>nth unless the busine,is is sooner disposed of.

Cham hers
Juriii^ loiii;

Sitting), of

[>ivi«ioiial

(oarli,.
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(2) Whore tlie first Holiday in a month falls in am
\ acation the Sittings shall commence on the first ilowh\
after the expiration of such A'acution

; and Hhere the lir-'i

Monday in the month is a public liolidav the Sittings shall
commence on the first juridical dtiv thereafter. Kule< of !

Jan. 1897, 1511.
'

117. In addition to the proceedings and matters oUe-
where m these Rules or hy Statute e.xpresslv provided for
the follonmg proceedings and matters shall be heard and
deiermined hefore the Divisional Courts ; but nothing herein
contained sliall take away or limit the ])on-er of a siu.r],.

Judge to hear and determine any such proceedings or mat-
ters in any case in which he has heretofore had power to du
so (a), or require any interlocutory proceeding therein, licre-
lofore taken before a single Judge, to l.c taken liefore :i

Divisional Court:
Vt. Eni:. (18831 K. 884. and sec. 67 of the Jud. Act. «»;,i«.

Proceeilinfis directed iiy any statute to ije taken iiefoiv
the Court, and in which the decision of the Court
is final (h).

Cases of Habeas Corpus, in which a Judge directs that
a motion for the writ, or the writ he miido re-
turnable before a Divisional Court.

Other (e) cases wliere all parties agree that the same
be heard before a Divisional Court.

Proceedings for or in relation to tlie tpiashing of con-
victions or orders. Con. Rule 219. Rules of 1

Jan., 1896. 1430. 1431, as amended hi/ Rule 133!)

7th June, 1902.

.*<ee also »«:«. Ilu and 6T of the Jud. At-t.

Co) Tlieso matters, eseept so tar as l,as since been otlierwise pr„
«" M 7-,u^-T"r'!^ ^"IZ; "". "" '""""'' "'''I' »"'' 'JefiM'l in K.
^. I). (1H.,1 c. HO. s. 2S1. which was as follows:

l„.ff,?„*'>i;^"..i','!"'r'"'
"?',1' "'^""''•'S t" "" Inw or practice prevnilinc

yii.ens neneh or Comnion I'leas. before the full Court in Term orin the Practice (ourt. with the eiception of motions for a new trial
ot, account of some error on the part of the .ludce l».fore wl,o,i, the
trial was beid, motions to enter or set aside a nonsuit, or any other

or order, of .-i sinei,. .Tudce: or suel, matters a.s the .TndBes of the said

vZ»\Zl ',"'"" r ,"'•'"• """"'"' '" '" h^"'" M"" th- f°"

of „ Vl, «
;'° T " •'',"'''' ""'""i" 1i'-"'«- lie heard and dispose,!

of in the (irst instance by a single Judge sitting under the 2nth seeion of the Act t;espeetmg the Courts of l^ueen-. Bench an^ Co,„mo„
I'leas. hee 3i \ . c. 7. ss. 17 and 20,
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( b I Kor example, proceedings under the Overholding Tenanu Act. Rolai

H. S. O. c. 171: Be Scottish Ont, and Man. Land Co., 21 Ont 67(i: 118,119.

or upon a special case stated by arbitrators under The Arbitration

Act (K. S, O. c. ti2) : Re Oeddet ti Cochrane, 2 O. L. U. 145.

For the appellate business which may come before a Divisional

Court, see the Jud. Act. s. 74. supra, p. 121>.

{c> Instead of "other" the Eng. Rule has "special." Before the

.rutl. Art of 189o (58 V. c. IJ. s. 71 », the words "other cases" did

not include appeals from JudgnientH or orders of a Judfre sitting in

the Weekly Court, no appeal then lying in snch n casf to the Divis-

ional Court, and it was held that consent could not give jurisdiction

:

He Wilson and County of Elgin, 16 P. R. 15». See. however. Beatty
V, O'Voiinur, 5 <Jnt. 731, 7117. The cases in which this clause applies

nrc prohably those which a single Judge might dispose of. but which
from their importance or for other good reason the parties agree to

bring before the Divisional Court in the first instance: see Court v.

ficott. 32 I'. C. C. P. 14S: Armstront/ v. Provident Life. 2 O. L. R.
771.

A Divisional Court has no jurisdiction in appeal from an order
nnrier K. S. O. c. 164. b. 12. dispensing with a wife's concurrence in

a bar of her dower : Re Ruth. 28 C. L. .T. 127- The Judge under that
provision acts not as a Judge in Chambers, but as a persona deaig-
nntii for the purposes of the Act: Re McMillan d the Ouelph Junc-
tion Ry. Co.. 12 P. R. 2t>4. As to appeals in such cases, see R. S.
O. '. Tii. s. (>, as amended by Kt Vict. c. 17. s. 14.

An appeal from an award under The Railway Act, 3 Ed. vii., c. 58,
s. 168 (D.I. shjuld not be to a Divisional Court, but to a Judge in

Court: Itr Potter rf Centrtif Counties Ry.. 16 P, R. 16: Re Montreal
A Ottawa Ri/. Co. and Ogilrie, 18 P. R. 120.

A Divisional Court has no jurisdiction to entertain appeals from
orders of a Judge in Chambers made under the Dominion Winding-up
Act (R. S. C. c. 12!tl : Rr Sarnia OH Co., W P. R. 182; Re Centrat
Bank (Divisional Court. 16 June, 1898> ; the appeal in such cases is

to the Court of Aiipeal : U. S. C. c. 129. s. 74.

For the proceedings and matters elsewhere prescribed to be taken
Divisional C^ourts: see Jud. Act. ss. 67. 73-80. pp. 116. 12S.l.(>fore

iiud Rules 't ro. 78, 797.

The jurisdiction of a Divisional Court is strictly limited by these
iirovisions. It has, therefore, no power to hear an appeal from a
Iteferee or Ma.ster : Clarke v. Jamicson. 9 C. L. T. 97- or from the
Miister in Chambers: Ball v. Cathcari. 16 Ont. .525: as these are
provided for by Rules 767-772

; and it has no jurisdiction to order a
mnndamua to a magistrate to entertain an information: Rex v.
Mcrhan. .- Can. Cr. C. 307: 3 O. L. U. 361 ; nor has it any original
jiinsrliction to quash a municipal by-law, except where sec. 67 (1)
<f'. applies: see formerly Landry v. Ottnirn. 11 P. R. 442.

lis. All husine.ss lipforo a Divisional Court, except fxcuw-iist.
parte motions, shall be set down in the Registrars' office upon
payment of the proper foes. T?iile- M 1 Jan.. ISOC. l^^(\ and
143'3, amended.

IIW Six cases, in the order of priority, in tlie f^eneral Peiemriory

list of a Divisional Court, shall be set Hotsti in a peremptory
'"^'

li^t for argument, on each day excepting upon the last dav
of the sittinffs. Con. Rule 250. amended.
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CHAPTER IV.

ACTIOyS—COililENCEMEXT, PARTIES, APPEAR.
ANCE, ETC.

1. t'uBil ASD COUMEXCEMEST OF
Actios.

(11 llVit of Summom, VM-
131.

(ii) Krncxal of Writ, 13:i-

133.

(iiit Indorsement of Address,
134-138.

(ivi Indorsement of Claim,
137.

(V) iipecial Indorsements,
13S-142.

2. DISCLOSUBE BT SOLICITOBS
AND Plaintiffs, 143-

144.

3. 8EBVICE OF Writ of Buil-
MONS.

(a) Oenerally, 145-lE'J.

(bj Harried Women, 151.
(oj Infants. 152-158.
(d) Lunatics, etc., 157, 15S.
(e) Partners. 223, 231.

(/i Corporations. 15lt-ltJl.

(g) .Service out of Ontario,
162-187.

4. APPEAfiANCE, ETC.

(i) General Rules. 188-17.'.

(ii> Disputing amount only,
176.

(iiil Doicer, 177-179.
(iv) Recovery of land, ]st)-

1S4.

5. I'AETIES.

(1) (ienerally, 188-208.
(ii) Third party procedure,

201>-218.

(ill) liuardians, 217-221.
(ir) Actions by and again.it

firms. 222-231.

6. JoiNDEB OF Causes of .\<.-

IIQX, 232-237.

7. Cbows Actions. 238-241.

1. Form .axd Cojimexcemexi of Action.

All actions
roiiitneii('€cl

tiy writ of

flUniniotiN.

(i) Writ of Summons.

120. All actions shall be commenced by the issue of a

ffrit of summons in), whifli shall hi' prc|)arpcl bv the plaiu-

tiff (6), and shall contain the names of the parties and the

characters in which tliev sue and are sued (c), and the office

(d) in which and the time within which the defendant is to

enter his appcTrancc. and shall be indorsed with a short state-

ment of the nature of the plaintiff's claim (e). Con. Rule
324. Eulcs of 1 Jan.. 1896, 1433.

(a) Sw Eng, (1S83) K. 1.

Ii) See EDg. I1S83.I K. i
(cl See Eng. (18831 H. 14.

I J I Sw Eng. nsH3l Rs. 25, 2«.

In See En?. I I.S.>s:i) Hs. 11-13, 10-1S.
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Evtry writ must have the full title of the action, inchnling the Rate ISO.

names of nli Ih*" dffentlanta and their Hdiiresses ; State Havingn liank
^^^^^^^

V. Columbia Iron Workit, O. L. H. 358: but need only be directed ;j^,„^„„y.

to the particular defendant or defendants intended to be served witti

It. Where different times have to be mentioned for different defen-

d.inlH to "Tjpenr. the proper course ia to issue concurrent writs: Traill

V. Forttr. 1 L. K. Ir. tiO; see Burt v. Boxen, 8 Times, 28.

The term "action" Ik defineil ny the Act (s. 'Ji. to be ii civil pro-

leeding commenced by writ, or in such other manner hs may be pre-

wTibed by Riihn of (.'onrt. See also Rtilv *^ {ci. Ac to the effect

of thij* definition, sec Darci/ v. Whittaker, 33 L. T. 778: 24 W. R.

i;44: iind notes to sec. 2 and Rule (J (cl.

There is to be Jo special form of writ for particular kinds of

actions, such as proceedings by c«/>ia*. and against absconding debtors,

in dower, replevin, ejectment, etc. See also Rules 142. 177, 1021,

10.")^. KHh : all are to be commenced by writ of summons. As to

the former practice, sep Holmeeted & Langtou, Jud. Act, lit ed., p.

27(1: and Hank of Hamilton v. Aitkin, 20 Ont. App. GKi.

I'roceedings appear to have been instituted by n writ of «cr>c facias

in Shaver v. Cotton, Iti P. R. 278.

Con. Rule (]888t 224. on which the present Rule 120 is based, ex-infono-

pivysly ]ii'ovide<i inter alia that all suits which were commenced by ations.

bill or information, shall be commenced by the issue of a writ of

summons : but seutblr. "information" in that Rule only included

" iiifurumtion in Chancery," and not an information in the nature of

a (/»o tcarrantu: see Attorncy-fJeneral v. Bergiit. 29 N. S. U._135: but

as to the procedure in quo warranto: see now R. S. O. 1807. c. 324,

ss. 31 -a5.

An action may. by amendment of the writ and statement of claim.

he turned into an action by the Attorney-General at the suit of a

relator corresponding to an information under the old practice, the

sanction of the Attorney-General being obtained: Caldicell v. Pagham
Ihirhoiir. etc.. Co., 2 Ch. D. 221 : Walla^en v. Crnety. 30 Ch. D. ."DO

:

see Rule 312. The title information is no longer to l»e used: .1/for-

uiu-aeneral v. Shrewnbury Bridge. 42 L. T. 79: W. N. 1880. 2.1; but

tlie name of a relator is to be used where the action does not imme-
diately concern the rights of the Crown: see Brooks v. Terr}/. 4

Tinu'B. r.TS. Where the rights of the Crown are immediately con-

cerned, the action may be brought by the Attorney-General alone

without a relator: Att^.-Oen. v. Logan, 1891. 2 Q. B. 107: but such

an action can only l»e instituted by his sanction: see AttorneyOcncral
V. Toronto Street Riiiliray Co.. 2 Chy. i'h. I'l.". and his fint should

be obtained and indorsed on the writ and n copy tliereof. The copy

shonid then be filed under RuU 123,

Wbere the action is to enforce a pul'iir ri^-Iit, t.fi.. the proper

management of a city park, it must t"- liroiight by the Aftorney-

(Jeneral: Hope v. Hamilton Park ConnniKKi^merx. 1 O. Jj. R. 477.

The address of the defendant is a necessary part of the writ. AildreHsot

If omitted the writ may. in n proper case, be amended by inserting it ; defendant.

hut wlitTf defendant livi'd out <if Ontario, nud no cause of action

within Rule 102 was shewn, the writ was s^-t aside: State Snvingn

/(-n</, V. Colniuhia Iron Works. O. L. U. :i.'S. See ftlso notes to

/,«/<,. 127 and 128.

'A.—17
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I

Km* ISO. KxcPi)l so far a» h'uU '244 applies, it is iriVKulnr to pi-ocee.1 l,v

Indonie-
'^talement o( t-laim upon a diffei-ent caiue of actiou from that m.ii-

luentof tioned in the writ: see liiittd Teleiihone Co. v. Taaker, 5\) L. T. S.V'
claim. and notes to HuUs 242 and 244.

lu ease u tiiaiidamuD, or an injunction, or a receiver is claimed, tli.'

plaintiff ought to indorse hi» writ accordingly, though, if the neces-
sity for such relief arises incidentally in the course of the action,
'.he Court has power to give the relief even if a claim for it wa;* nor
indorsed on the writ: see Volebournv v. rvlebourne, 1 Ch. D. (JlHt

Aorron v. Oovir, W. N. 1877, 2(KJ. A defective indorsement may b.
amended. A general power of amending proceedings is given' In
Huh 312.

lu an action for administration, the writ should show ttiat such is
the nature of the action, by being entitled " In the matter of the
estate of "

: Re Jones, Eyre v. Cox, 24 W. R. 317.

No very precise indorsement of the nature of the claim is re<iuiivfi

see Hule 13T.

A writ againnt A. O. & It. indorsed to have set aside a deed fiom
A. tu O , and a deed from O. to A., was held sufficient, and a moti..ii
by R. to have service on him set aside as shewing no cause of nciiim
against i>im was refused : Gihiwre v. Orford, 11 P. E. 437.

Character Where a woman is made a defendant, she ought to be described in
of partiei. the writ as a spinster, married woman, or widow : Tofield v. RuhvrUm U T. .Tour. 11; \\. N. 18W, 74; Re Poinom, W. \. 1891, 13'j

;

where a p.:1ip^iff sues on behalf of a class it should so apiwar in the
title of the action

; a statement to that effect in the body of the state-
ment of claim is not sufficient : Re Tottenham, 18«6, 1 Ch. 628 ; 74 L
T. 37t3.

Action on
behalf of

a class.

; Cb. U 1U!>. it was held by Jesse!. M.U..
D. 54<>. I)y Bacon. V.C., and in A.dc(tck

In Worraker v. iVj/er,

and in Re Boylt: Z> Ch.
Feters, W. N. 1870, 139; 2 Charl." X. C. (Court* 288." by M^'ia>.'
V.C. that in aa ordinary creditors' action for administration of th*-

real and personal estate of a deceased debtor, the action must be by
the i»laintiff on behalf of himself and all the other creditors : and the
writ nnist l>e indorsed accordingly. In the earlier case of Cooper v.

Blueett. 1 Ch. D. 691. Hall, V.C. had taken a contrary view. In
the later case of Kyrv v. Vox, 24 W'. U. 317, Jessel. M.R.. said thnt
when it appeared in the statement of claim that the plaintiff wns
suing on l>ehalf of binisei: and other creditors, it was not necessiiiv
to amend the writ by the insertion of these words. See also J/cXoh
V. Macdonnell. 15 P. K. 14.

Where a judgment for administration is applied for under Hub
tt44, ct seq.. it has not been the practice to require the style of the
cause to shew that the actior is on behalf of all the creditors, etc
See also Re Blount, 27 \V. T 805.

See notes to Rule 200, as to class suits.

Plaintiffs suing on bphalf of a class, sh- ild specify the class an
accurately as possible: MarnhuU v. .V, Staffordshire Tramnaun Co.,
lS;>r.. ti Ch. 36.

A statement of the representative capacity in which a plaintiff
sues cannot be supplied from allegations in plaintiff's atlidiivits on a
motion

:
Hynen v. Fisher. 4 Ont. 78 ; but may be shewn in the state-

ment of claim if omitted in the writ: llcXab v. ilacdnnneU. W P
K. 11.
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Con. Rule 230.

The irregularity of omittiui; to ioiiortie tbe character in wbicli tlieRnlw
plaiutiS iues. If a representative onev tuay be waived by appear- 121.131

ids; Jh.

Where notice of action is necessary it may not be retiuired whi-re Notice oi

tbe principal relief sougbt is an injuuctlon, and damages are only s<'tioii.

clflimed as subsidi.iry thereto: see Floirpr v. Loic Leytun, 5 C'h. I>.

ii-.

131. The writ of summons may be issued in any county.
"i'JJ'i'i;'''

1" oon co'imty'!
'"*

This HhU corresponds substontlally with tlie Eug. (18S3) R. IM.

atid with the former practice in this Province as respects transitory

actions.

The writ in an action for recovery of land may under this Hale
issue in Higb Cou' c cases out of tbe proper office in any county
without reference to the locality of the land, though the trial must,
under Rule 529, be In the county where the land lies ; Canada I't-r-

wiiiifiil, etc. V. Foley, 9 P. U. 273. In County Court cases under R.
S. U. c. uS. s. 23 (8>, the action must be brought as well as tried in

tlie county in which the land is : R. S. O. c. 55, s. 3t).

An action for assignment of dower is an action for the recoverv of
laud: McCuHoch v. ilcCuUocli. 4 C. L. T. 23'J.

133. Writs of summons in the county of York shall lie
JJj,™'

"""

is^ued out of the Central Office and in other counties by

either the Deputy Clerk of the Crown or Deputy Registrar at

tlif option of the plaintiff, or in counties where there is a

Local Regi.*trar by such Local Registrar. Rules of 1 Jan.,

18i)il, 14.33.

138. ""'.e proper officer shall, on receiving a copy of the issue ol

writ so prepared, to be filed with him, issue the writ by sign-
»"' *°

ing and sealing the same with his seal of office. Rules of 1

Jan., 1896, 1434. Cou. Rules 2SII. -,'34.

See Eng. (1S83) R. 33.

The issue of the writ is not a judicial act and the Court will take
<osniz.ince of the fact that it was not Issued till Inter in the day than
the lause of action arose : Clarke v, BraJlaiigli. 8 (}. R, D. 03.

A writ sealed but not signed was iield velid: AreliibaU v. Strathii.
I> S. C. R. 110.

134. The writ shall bear date on the day nn wliich it is h„es„rt
issued, and shall be tested in the name of the President of 55'^;°'

till- High Court of Justice. See Rules 23 June, 1894, 1307.

Corresponds substantially with the Eng. (ISSil R. 10. which also
provides that i.ll olhei- wiirs «lulll lie similarly rested. The date of
most other writs is provided for by lluha 47S and SOT. and the teste
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Iiy the Form. givPD lu thf App. Sot. ItSH-lW. 1„ Ontario, hv „,.
t on ,i. .iib-iwtJon It), of Th, .ludkal.rc Acl. the I>r«ldnit of ,|,p
I lilth toiirt 1« "Ihat one of the Pre»ldeDt. of the [King'.) Beiu'lIhancery a„,l Common I-leai> Divlilona, who, for the time beliic ;
first in order of lenlority."

"lllj312.
""" ' "''"'*"'' *' ''^ '"• *** ** "'"

Where the te.te wn. •• witne...
. I,„r,| i|i,h ChoneellorleaMnc out the name of the Lord Chancellor, the writ wa. held Lbe eood: .Uc.Voj, v. All. (Ml I,. T. 831>.

See Ilule 312 as to irregularities in the teste of writs.

,Jl7T '""" "'^P'<!'•I"<< "I '!* Ju'lee in whose name writ, nr-
' SmiirVF R°3'(J)"

'""""P" •" '"•" "'•"• '" his name: Hr,,(

A writ i-ued after Uie c-ause of action accrued, but on the snmo

fhe ll^\ r,l 'T' °'
"!f,

""" ' "" "" "' "- "«">• "nd „™ ':

r,L ,

','"'
'u°""

"'" '° »"'^'' ">"< ''"'i"'"' «' to the actualtime and not refer the act to the first moment of the day: C(»rli v

p;;;trDo;,g^v«-.
°- ^^^

«

^- ^^<»- »- ^-^ ^-St ;..

Offl„(,o«, las Tlie officer shall note in the margin of the writ

noMintte™ , "
'"'"'^ *™'" ^'^''* ""i''" ""'^ '" "''" TOuntv it i<

msridn. issueil. and shall suhscribe hia name thereto. Con. Rule 2'2>'

Etile of 1 Jan., 1896, 1437.

bS?" *26. The officer shall make an entry of and ntiniher evcrv
writ of summons issued hv him in the' Process Book, and in

pr»™i„,e case of any further proceeding in the action, an entry thereof
shall he made in the Procedure Book. Con. Rule 2^r>.

wr'iicMn ^S'- '^'here the seryiee is to he made in Ontario (whetTicr
ort.no. „pon the defendant persoi:nlly or in any other mannert. t!ic

writ shall he according to Form \o. 1 iii the Appendix. Con.
Rule 5,31, amended.

Xeo Eng. ( KSS.'! i R, ,-..

Knr I'orm Xo. 1, see II. & L. Forms. Xo. X.\

A writ in the form for service within the Jurisdiction will not !..

Ke; n.siilp before service because the defendant i< resident without t'
jurisdiction, for the plnintilf may wait until he comes within tli.'
jurisdiction to servo bini ; Tin fhlrttslr.t.

'

and see .Siioic v. Cnlr, 7 I". H. 1112- frv v

• I". I). .-.7: 47 L. T. 41i;

Moore. 23 Q. R. T>.
"0."

Where a writ for service on persons domicil..d within, was served n"
them without the Jurisillction. leave was given to i^sue uioic am (»».
.a concurrent writ for .-ervlce out of the jiMi..<llcrioii. and to ,i;umi.I
the copies served in nccni-dance therewith : V, Irrtlf^- r Jinvi^ i". I'
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Where a writ for .ervic out of tbe jurMlction !• taueU. ami tbeKaUlM

;i'V;??e;i'^ib..Iu.';ar.t=^ur«iAf:. .t tor. tn «^>cb U wouUi

,I^„ ?h. l,.riwlL°tioii- r i<l il tbe defenJant l« out o( tbe jurndic-

°o*°be wrU Tio^ib i. v«i .ub.titutlon.Uy wi.hln tb. jurl.,lictl,m.

: •< aev.«b,le.. bl io .b. torn, of one for »"vic. out ., tb. jun,-

.lll'tion: «K! Wormlor Banking Co. v. F,rh„i,k,. ISW. 1 U. B. .!«.

IS'.H, 711 I-. T. -Ha ; anil not« to Kule ItiJ.

Tbe form oonteniplntes tbe defemlnnf. addr... being Mated in

,|„. I»dy of tbe writ, but an incorre,.t .tatement of b,s '-jl'l;''-'.
"^^1

„oi invalidate tbe ivrit: Umilh v. Uammond. ISIW. 1 Q. B. r^'I
.
bu

"
„mi..ion, roupled with the fact that no <-au.e of action i. »bowi

...,inst the .lefendan. properly ^ueable in <h„,,rm. n.ay ,e a ifrouo;

11 „ -its. 11 o. u u. ass.

In 77ic \r. .1. .vc/.'.«iii. 315 \V. K. nSH. a writ %v»» «t aside tor not

..onlaining tbe ndibess ot .lefendant n. prescribe,! by the torn, of

ivrit but the liecision seem, to have proceeded upon the fact that

.]„. defendant vvn. a foreign corporation, and it the nddr«» a .mad

l„ul been inserted tbe writ could not have been i-sned w"'";"'J™:;;-

ll„t see ne [IHc«,lea. 7 P. 1). r,7 ; Z"cca(<, v. >''«':» '» ^^ ^ ^•*-

See al.0 Se^sicick v- Vfiii-ii» l/iiiiiisr ('" an " " •'"'•

laS- A writ for service out ot Ontario sliall l.e according writ^ud^

to Form No. 2. anil shall hear indorsement that such writ i3..,„i„o„t

for sorvico out of Ontario.

British snli.iwt, and is not in British Doniinio

the writ, ac'cordinir to Form Xo. .'5. shall he served ui lieu of

the writ. Con. Kule 232. See Rule WS.

I

I -I

Where the defendant is not a ;;;.£,',;•

notice of

See Eng. ( 1ISS3 1 R. 7.

For Form No. 2. see H. & 1 Forms. No. 311. niul for Form No. 3.

1(1. No. 37.

The last clause is adopted from U. S. O. 1877. c. 511. s. «. and is

imt in the Enslish Rule. As to the form ot ulBdavit of service:

see Bii.i™,. v. H,„(ro8. 14 Cb. 1 .. XV.t. and II. Sc I.. Forn,!. Nos. 7ft

' t irii.

\ writ not accordinf to the form for service out of the jurisdictiim

mnv. if served out of tbe jurisdiction, be «et aside: Sedgwick v.

><./™i.. as \V. R. 781).

\\ here a writ for service on a foreigner nut of tbe jurisdiction was

serveil ,m him while within the jurisdiction on n temponiry vi«it. a

judiiment signed bv liefault of appearance was helu to be regular:

.s„„„. V. rote. 7 P. R. 102.

Wbrre 11 foreigner is served out ot the jm-i-dic'tion. with ii writ,

instead of a notice as prescrile.! by this l!„h: the service is void ;

111 iKiigiin v. Falrf. 21 <J. B. I*. *>.

..!(.[. Ills,, notes to HiihK 127 .^nd lti2.
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UUm
in, iM.

Connirfent
writ! (or

•rvW
wfthln or
without the
Juriidlctlon.

CO.NSOLIUATED RULE8.

,,"* '"''*. P'"'"*'" "'">' "' °"y ''"'" "ithin twelve i,mi,tt,.
after the issuing of the writ, issue conuirreDt writs, tt-itj , fthe sauiu tlaj- a. the oriffinal writ, and n.arlied " concurnni "

»n]i «,th the date of actual i.,ue. Comurrent writ. .
'i,

r'm. hJ^-IsT
"""^ """ """""'' "' ""- ""«'""' "'"

X.... Knt. (IBS)) H. to.

The twelve month, ire nhnitr month. ; ftufc 340

.>."pp™r'"rhr°'
''";" "" '" "* ">""*»«1 for .llfferent deten.l,,,,,,

/,„(?? ^ I n "^ "^^.^
°"''"'' '" '" I"""" Mnmrrent writ. Tn, \

-^':i i'n'ivr:rr,,r,'' :n'\V"„^S"r rr,r.o^^:ir-^^^^'^onrrent writ for .ervlce on the absent par,/ .eeR^twlfloif? ',;'':

=.^r-,-r''«:rs^t:—«:"-"
"""

.,,7 rV '°'' '""'* "'*'''° '^"tario mav be i«m.rln
>. marked as a concurrent writ with one for seWice out

an^ "n'Tl'T'
" "" ^"' '"'''' ""' "^ ""•«"<' '""'''

i
'
«

Con Kule 23r;™'"™'
'"'' ""'^ ^"' «'"'^« ^»'>>" Ontar.n

l.S7ro'''-j;' y^.'J^-J\-,
^^'o"'^"""" in «ub»t.nce with B. S f)I. c. .^1. s. 52, see Uddington v. Beddmglo,,. supra

»bro„d «rtho,"rtTb?„;f.7„';,';,''"'T
°°« defendant „nd for servi,,.

ISil, 1 g. B, too.
1' Q- B. D. 144: rf. WiMivg v. J5™„.

on a p,,,,„„ ,^™' -fe__f„rm^^,r
....^^^^^ ,^^^^
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ItKNEWAL OK WH1T8 «)F b^MMoNH.

iiD'l til'- <opi.'» iiprv*<I wen* Uii-wt*^ to h»> Hii;t'ii<l«l to

rh- rfmriirrfnl writ: Metculf v. Uavi9. 6 P. It. 27S.

Ai ii> Kubiiitutioual wrvlc*. within the jurixdictioii. of

iii(ain«l (li-ft'iiiliiiitH who nrp nhroiiH : lee notwi tn /£«/<« l'J7 iiinl

Hvrvice on a tleffintant, witbin thf Juriittlttloi), uf n conctirrfnt writ

i—lud (or »*'rvlcp on him out of the Jurlwliction «»-, rm luutlon to

^•t it nnUIp, uMowmI r.» ttntnl n« goo«l Mrvkf : M'lr^hnU v. McTiivinh.

V,-: (. L. J. IIW.

ISl. Where a writ ha?* htn-n losr. tin- Oiirt or a Judg ^""* *'"•

innv ortliT a (htplicate thereof to he issued. Kules 23 June,

IMU, 1308.

47.S«'.- Kiig. (I8Ki> It.

Ill*- (litficulty preftent*rl

ii WHS ht-ld thnt only

ri'ii^-wfil. Siiiililt, n fill

Inrindufpd in 1S1»4 by tiiilv litns to iiie.-t

:
/l«i(«« V. OniUiinL 1 Q. Tt. n. 2."rii. in whirli

Mil' orininal nrit whi-u i)roil'U'H<l conhl h^

iiirrcnt nrit miglit ln' if^iu'd.

(ii) fiepciral of Writ.

133.— (1) The writ shall be in force for twolve months ''"rr^nt^.v

from the date thoreof. including rlu' day of -m-h dntu: Unt. if"
"*'

jinv dcf^'ndnnt has not been served, the wril" may at any time

hefore it- rxpinition. hy order of the C'ourt or a Judge. l)e

reiu'wt'd for twelve months, and so from time to time during

the currency of the renewed writ.

A local .TikIcp hn» jiirisdit^tioD under this tlause: Gilmour v. Matf;
14 P. R. 1»».

An originnl writ of summons, notwithstanding the pxptration of 12
iiiontha mentioned in rhis Rulr. and pvpn thouah nor ronpwpd. xtHl
cmtiniiPB pEfpctual for nil purposps, exoppt that of sprvicp, thp limit

<if rime applying to sprvipp only: Rr Krrltt. Sou. rf Vrrilrii. 1001, 1

1 b. 4C7.

Thp twpjvp months is Inchisivp of rhp dnv of issup, or of thp Inst

r.>n.-wnl. if any: Laird v. Kinfj. W V. H. :in7 ; 1 O. L. R. ?i1.

(?) The writ sshall be renewed by beinp marked by the ^^*"!*''^^

proper officer, with the date of the order and renewal, upon
delivery to him of a copy of the order.

(3) Tbo writ so renewed -^hnll be available to prevent the

opertirion of any statute whereby the time for the oommence-
iti.'iit »f the action is limited and for all other purposes, from
the date of the original issue of the writ. See Con. Rule 'J.TS.

So.' Kiic f1S.S:t> R. 4.'», which provid. s for the renewal titMn^ mmk-
'd iv'th a seal.

rtii« ffiih. in 1881, introduced nn important rhnnac. Thprptoforc
ihp writ if not sprvpd, niicht, a? of right, dnrinc it-; nirrpncy. tip

rpDPwpd for "ix months from thp dntp of rpnewnl, and so on from
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CO.NH MKATKD KILEH.

linn- !•• iluiv (lurlDf till eiirrn •• of th. ..u_-i

••"" "nl.v l». r «„| l,v l..a.>. ,„l ir^™ ",," '1'" ""'' " *'»
niiul. to .,.,>.. ,1, f,.„ i„n, ';. ,° ;

f"»"",»'>l' -»ort. have l....„

i.rr::';v;:"\"i;';;.;;. ni"^"^"''^"'""' " """-""-^ ." i..

M,7!;:,:":;;';i„"';;';'l" r ™l:""7 """"'r
'"" "- "•>< "- '.

V.

or,l..r,,l to !». ™r,v./l "ni,i; ,S """™-''"t "'"I- n "rlt i«

In j;-((r V. runiirtitt. IM I- h 4vi ,, . , . , ,

!><« ti,„.. lo t,„„. r.„, V „.. Il, ,„i, ?'' ""'''''" ''"'I '""" """'
kn,.,v. ,|,„„„l, |„. ,,i,r , :,,

" "f --nmion, l„„ „,„ „,„i,„i(

hn.i Imrrivl the nlnintir-. ,I,,Z
" "

, "" i'"""'" "' I-iinitiitiow

l.niiplr,, V. r,„i;,i,ii,. n (). w, IS. 147
'' '" '' ' •''"'' -



IMlUHMKMENTi* (IK WKITU Of MI'MMUNII. iw

ttut Bdcb mottoo. udIm* tuade within iti«> (iuii> prfM-rlbMl hy RolM

h'utv :t.Vt. \li.. n-itblD 4 lUrs of Ita coiiiing to tbe notio? of tht Bppll- ^**> ^**

cant. ttUl b* too !•»•: Cairmt v. Airtk, HI T. U. H"».

WliTt* n (l«>r«D(laot i" cntltlMl to ituaiunli)' fn>rii mdIi. a writ of

!<tiuiiiioni fHDDot properly Iw ImuM afBlmt lilin nmt kept rfiK'Wi^l

iu <lit> »xpM-tatlon tbat tbe liumuDlty may c*aH>: .l/HcHrNM v. Uodfmn,

iv.»i. 1! g. B. ao:!.

W'hvrn III* writ baa eipirwi befort* •rvlci!. ihi» copy ainl (rvlc* of

ilif writ may Itp iw>t HHlUe. lull not lli<> original writ: f'ilch v. Walkrr.

T I'. It. J*.

Wlifii- n <lff>>ndfliii linx bt't-n wrvw! wlUi an unrMiewcd writ ftft.'i

thi> pxpirntion of tni>lvi> inomhM front th« <lnttt of [tw i«niif. be \>r<--

ImM.v niinint trt'it Ir ixh n iiiilhty. hut ohould npply to n»>t aiiidf tlif

ot>rtii-i> for [rrt>|[ulnrlly : its' //u/< :ilii. ntiil Hiniii v. H'orr-ift, 11 M. ^
w. ]f:\: 'J Howl.. N. «. 7t\8.

ISA. The writ so marked (chilli be eviilenco of the re-
""''J*"^"

iu'Wt)l. Dud of tlie (-oinnif'nof'iient of the uction a!« of th' ()at«

of the original issue of the writ. Con, Riih- *239.

Sft" Knf{. <18h.'li K. 4<1. wblcti c-nri't>''i)otiilH in siilmtnncp with tlit-

KiiL-iii-h C. li. P. Act. IM.-.y. *. lit. nn.l with It. S. O. 1H77. ". .*io. ^. >.
Sw> f'ijihrr v. r<>j-. 1*1 I-. T, IVM.

(iii) Indorsement of Addreas.

184 —(P AVluTc Ji I'lnintiff siie-i hy n solicitor, the writ
'^,ii""''

<if summons or in'ticc in lieu thereof. «hall l-e indorserl with and of

till- Milicitor's name or firm and I'b *e of husiness. where

p]iinMn,2"s. notices, orders, wnrrants nnH oilier documents,

pn'(i'edin;r». nnd writti-n cnniniunicntions mny lie served.

(3) Whfre the solicitor issuinp or filing n writ of summonts
iS only npent of another solieitor. his name or firm iind place

of luisiiiess. ns well as the nanio or firm and place of l»'tsintNs

of the principal soliciior. shall l)e indorsed. Con. Rule ".Utl.

rotnpar" Knp. (IHSTd U. 111.

Where a petition wan inrlorsol hy ngt'ntu only, it was held to Im>

!rn';ni!nr (Uid wn« set nside : Rr s.hoh ^, H W. R. TiOl : M L. T. 4(H1

:

M,. ii]s(> Mnn, V, Kriuii. '^t* (*h. 1 ». Hi!).

It has ht-en held In Ontario thnt. thonirh not expreB-^ly proviiied in

thi« Rulr. the plnintiff't* address, ns well hh the solicitor's nddrew*.
iiiiii^t i'e indorsed, as the form of writ No. 1 in the Appendix (IT. tS:

1... I'orni No. :{.'i. !-c> provides, and timt form i>^ uiarle jjiiiierntive In

Huh' r_'7: rheit.1 Cnrht/ Co. v. Tihthnr. 4 (.'. t>. T, 500; see also Hiiir
HUH. A writ not bo indorsed mny he set asirle ns irretnlnr: /'«. :

l<ficniootl V. Goldman, 11 l\ R. 4;i:i : see also McVreadn v. Hvnent*.'/.
!i 1'. R. 4sy.

The address of the plaintiff Iniii.rs.d must lie tlmt of liis residence:
.1/fc V. Ucnbiffh. li" Sol. Jour. 1117: Stuii v. 1,'rrjt. '2i ij. R, I.. 74S

;

'i;; L. T. 4ii. The lHisiUf>s nddi.-s^ of a firm is sufficient: ih.: ."»•(
I,.

.1. U- H. ail.
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As to obtaining security for costs where sti ill,.=„r,- ™ji

ArldreiH o
plaintiff ii

person.

185 -(1) Where a pla there ?!

hi- pla

lail.
.ilainnff sues in person, .

<
inrjorsocl- upon the writ or notice in lieu thereof

of residence and occupation.

(?) If his place of residence is more than two miles f,,,,.,
the ortice m which the proceedings are commenced there sl,.,n
he nvorsed also another proper place which shall not he m..,-.than two miles from such office, to he called his addres- f„r
serv.ee. wheiv pleadings notices, orders, wanants and oth. .•

documents, proceedings, and written conimimication- n..t
lequirmg personal service may be served.

(3) If the writ or notice is not s,, indorsed, of if sucli ,.'-

dress or place is more than two miles from the office afon'-
said, the opposite party shall he at lihertv to proceed bv post-
ing up m such office all pleadings, notices, orders. wariMn -

and other .l..cuments, proceedings and written commimi.a-
Iions refiuinng service, dm. liulu -iil.

See Ens. (1883) R. a).

„™'"'.'^ ''"n ''.' '" °°' '" ''" Englisl, Rule, but corresponds with tji.^praotic-e of the Courts: Arch. Practice (13th ed.l, p. 176.

AVheV!!"„'""
" """"'"-,,» I'l»iniiff in I.erso„ may issue a writM here a p,.r«on n,.t a solicitor. h„, purporting to be neit frionV f

.nss ^ere set a»,de: X,ca„n v. .•iwa,,,,. 43 L. T. Sin-. 2.5 Sol. Jo,,,, l.-,4.

As to siilfi, iency of addre«<. see Umilh v. Dnbhin. :i Ex D 33,s

dnfr/*",^""'*''
A"«"—An incorrect statement of the d.-i.n

";::;!'"'""' ** Iiidorsements similar to those mentinne.l in the Un
next pieced.ng Rules shall also h,- ,„ade upon every writ
issued and upon every document hv which proceedincs are
commenced in cases where proceedings are commenced other-
wise than by writ nf summons. (Von, Rule ?43,

:z "ie*-T"j>
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Rul«t

(iv.) Indorsement of Chiim. ^"> *^-

:to;;.„"n,r,macr ««'» ^s. 14». «re n„„on»l.

IST. Tl,e iiKlor.eu.ent of claim niav I,e to the effect of ko,,„o. in-

,. if^' tl> Forn,[s] in Part II. in the Appen, ,x as are appUc-

j none be Applicable, then m such other --.se orm

; ,,.. natnre of the case mav ^^n^'re ;
and jha "<t b«|-.;„,

-eir entitled.
'

Con. Rules 5 I!! and S-l-t.

. I. /luKji n. f nml 13. The object of the iu.loisempnt
S.H. Eng. (ISiUl Its. I- ""V ,\,.. ' ,.,i„„ r.'lates; one iiilvniitnce

1, 2" of eW,er is „ ,„h.,nnti„l objeet of ,Ue pct.on :
see nores ,o

K ?, I"-., and Colrhounu- v. Colrhourne. there cite.l.

As ,o araendmem of the i,„lorse.„em on the <vit
:
see notes to ff»(.

'"a„ au,en.hne,u of the i^'orsement by inoreasins the^ amonnt^laimert

.et a.ille T CS^ttf" V. /(..il!/ -l/."', 1« T.mes, If.^..

,«!( ir, P. R. 17: referrine to .Vesbitt ^. Arm.trotis. 14 P.
f-'J^'-

s";,W,„d\^ X,,me. 21 Ont. iV2: see also other cases m notes to

Hiik ti03. , . . .,„

Where a hnsband is sued as trustee of '"r""'" «'»'',"^ ^'^
7„'J^

as well as in his personal oayiacitT. the claim against him as such

mtnee shoitM be^na.le expressly in the indorsement: n.s.,, v.

Uoiijon. S L. R. Ir. 211.

Lli Pendeni.—As to the registration ot a certificate of lU, pen-

,/,,,.. ,p,. ««.. IIT of the Jud. Act. and notes. ..iiiin; i.. Hi.

(V.) Sijerinl Inilorspiiients.

188 -(1) The writ of summons may, at the option of spm.nr,.^

tlio plaintiff, he specially indorsed with a statement of his

clniin or of the remedy or relief to which he claims to he
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dated demand m money (witl, or without interest.
l«hc.tli.r tl,e mte,..t be pavnhle l,y ,vav of damages or otl "rwise), arising— ^ "'"

on a hill of exchange. ,,roiin,«ory nole, chenue, or oil,,,.simple contract debt) : or,
« "in. i

(6) On n bond or contract under s,.;,l f,„. pavment of ,iiquidateii sum; or

(c) On a statute where the amount sought to be recovcivJ
is a fixed sun, of ninncv or in rho nature of a debt other ti,„n
a penalfv ; or

(<i) On a guaranty, whether under seal or not. where ,1,..
claim against the ,.riMcipal is i„ ro-pect of a debt or liqui-dated ileiiiaiid ; or '

Ir) On a trust: and also

(f) 111 actions for the recovery of land (with or witboiii ,claim tor rent or mesne profits); ami

(y) In actions for the recovery of chaitels

Cil Such special indorsement sbdl be to the effect of mi:',
of he Forms in sec •> of Part II. in the Appendi.x n- n.,.
applicable. Con. liule -i-lo, nmfwkii.

Sep Kns. (ms;!, I!. ,0; „„,, ,p„ ,(. s. o. 1S7- r .W , n VI ;..|,latter seet.on was „„, so wl,l<. in It. operation «s this fl'w;

J^mRuV. "^ ""' '" •"" '""" '""" """ ""' ""' ""•""-I i" tl..

rfoinL:;,';;;:'^:;!,;';^'^,,^'^,;:"- —-"«> "v i- ,.„.
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Special Indoriement.—For forms of special indorspment, see Rul* 138.

VpH'iidix No. .' {H. & L. Forms No. 39). Such formB must be snb-
^ |^i ;„

^tiintially followed to entitle plaintiff to jutiKinent under Rule^ ."("ri ,i„r,(„„s„ts

or (M«,"lmt a merelv formal difference will not prejudice: poroimoney

Art-liibal<l J.. Anon, W. N. 187«. 53.
.lem.nds.

As the object of the special indorsement i» to (live the defendant

an opportunity of avoidinc further proceedings by payment of the

lU-lii. ns well as to entitle the plaintiff to a summary remedy, the in-

fiorsement must pive sutficient particulars to ennhle the defendant to

•^atisfv his mind as to whether he oucht to pay, or reBiHt
:
Walker v.

fiii-k.i. 3 Q. B. 1>. 8; and if it gives sufficiently si)eclfi«d particulars to

hriiijr to tlie mind of the defendant knowledfie as to what the plain-

tift">. claim is, it is a good special indorsement: Bickers v. ft>i iflAt,

•S2 <J. It. O. 7.

'Ihe iniiorsenient may be sutficient thouch not so full ns a state-

ment of claim: see .Satchiffll v. ('lark. flC L. T. i'Al: but it must l>e

>iitli<'ient to show a cause of action: see Fruhnuf v. Grosvenor, ft" L.

T. .i.'itt: iS Times, 744.

It cfinnot be supplemented by affidavits: see notes t ilule C<>3.

hi Aiinii, W. \. 1.S7.". p. L*20. Lush, J., said that it could -not he

inten<li'd that a list of items, estendinj; perhaps over three or four

years, should be indorsed on the writ. In an action for the price «of

gdods sold, the dates and amounts of consijinments were held neces-

sary : I'nrpaite v. Dickinmn, 38 L. T. 178; 20 W. R. 47^.

A (inim for arrears of alimony, and alimony pcniUnh Htc. is not

;i <'taini for " a debt or liquidated demand in money " within this

Ifuir: Hnihy V. Bailey. 13 Q. B. D. S.V». Neither is a claim for a

snni in dispute and reiiuiring assessment or valuation, as a claim by
lessor against lessee for amount of dilapidation to premises leased :

Cliirkv V. BrrgfT. 36 W. R. StKI ; nor a claim for (luarterly payments
of an annuity secured by a bond for a penal simi. as breaches have
to li» Hssigned : Tuihcr v. VanilampL 21 Q. B. D. 414; nor is a claim

iin a bond conditione<i for paynifnt of a sum of money by instalments

with interest in the meantime on the unpaid principal, where only soin*'

iif the instalments are overdue: Utar Life. etc. v. Soiithgatc, 18 P. R.
l.'il : nor a claim on a bond given as security for costs: Appleby v,

l iinirr. U) P. U. 145; but in an action on a common money bond.

w litre only one breach caji be assigned, and the penal sum is not for

the performance of several covenants, a special indorsement can be

frmiied, cff., on n lK)nd conditioned for the payment of a sum certain
..!! :i day certain : Hvrrard v. Cloe^t. 1802. 2 Q. B. 11.

\ claim for damages against an over-holding tenant for douide the
M-;irly value of the land, under R, S, O. c. ;J42. s. 20. is an nuliqui-

'Inri'd claim ; Magann v. Fergu-ion, 21* Ont. 23r».

A claim for nnliiiuidaied damages other than interest, whethfi-
arJ-^ini* out of contract or tort, even though the amount of damages
li-> fi\f>d and definiti', cannot be specially indorsed; Kiiiylit v. Ahhott.
l" »> B. 1>. 11 ; nor a claim by an unpaid vendor to recover possession
't rhe land sold, and also a money demand: .'^pearn v. Flrwini/. 19 P.
K, 127: nor a cl.iim to recover alleged overpayments made iindfi- a
MiiTiiH-t. on the ground that it has not lieen carried out by the opposite
parly, where tlie ainnuni of the overpayments has not been ascertained
ni .—itli'd between the partit-s; Mchiijm v. Mtnn>. i\ O. I,. R. 21lH

;

W'V a claim by a vendor for a halancp of purchase money under a con-
iia(t, <'ii the ground that lie lind sliown and was ready to >liow title.
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a boud eonditloDed to obey an injunction rettiiiningdefiS,' f

"

oonim.ttmB trespasses of various kinds was he" to*leoem Z „^^''

event oniy. viz.
;

the breach of the injunction and th^ T ""
secured b.v it „a, a li„„ida.ed sum wS ^ght ?herefo« ^ •,:'""
ally indorsed: ts„iM«„d v. Wmiam,, 1899, 1 Q. B, 382.

„„!?„'*'''' ''^'"''™™< '""in ««(« 138 may be framed upon a c„v,.nniit tor payment .ii a n^ortgage. where forei-loeure or sale is im,churned: but the particular coven,,,,, which makes tSe m,™ey n"v T:.!..'/.. hy default „ payment of interest., must be sufflc enm 1
'

in the indorsement, also the agreement to pay iu7ere"t it inter, i

11)1. But where foreclosure or sale is also asked tl,. -ZlL .

indorsed under /e.ic Hl. and n„, undeVtw: ^1 ^^J^, Z!, 'Co,„,„„,r V, Hrukrr. 1 C. L. T. 7:19: Hill v, ^'WcCC,. 47 ,,! T.

,s,',S ^"'"'•fM" V. J/oMoj, before Falconbridge, J., „n .-„h Vu-ISUS an indorsement respecting a merchant's account wth H.',^'nddition of "And tor interest thereon $12," was Md to be m,ffi..i,„,

£;^:'^Q.TV^^:t,^^"'S5»^o;d;"5ir^^/^'7„sr:'t^;
fin. ^n-"

'"'?'" °'"', '"" "^ "^ ""«* »- " »"• •••». where t is,final anu conclus,ve juilgment
: Re Hv„der,on. 37 Ch D ">44 V (^

«ii6 t,o,H.; AOMI'IOH V. Freeman, 15 Ann ('as 1 R9 V T "iur, " j '

?;^7's;!4r;
'"'"' -" »"•^>'^^^pri?Z^,:'t^^L;:;;^r

A claim based on an implied covenant or equitable obligation r„

Intereit Intere.t.—formerly interest could only he claimed bv ".siiecinl in-

tl^'^re. Pe''"r " n"^
'"„"'"'' ™'^" " ">"«'«« »• i'." a statute

:

t.oM Ores Rr,l„c»w,i To. v. />orr. 18it2. 2 Q. B 14- Wilie, r 1I„, ,)

i/tij/cJ- V. llV,o„, 18 P. K. 44 : and if a contract was relie,l on imust have o,,,,e„re,l from the in,iorsement itself, and anv defect '
i,ithat ivspect could not he supplied by affi.lavit „„ „ molim, f, ,^„„mary Ji.dgmen,

:
CfoH Or«. etc.. v. ;'„rr, .„„rrt.- and see CM,/,.:, vllm. ], p. n !,o- bu, „„„. the firs, clause of the Rule N s„ . „„ jas to enable a ,!„,„, for interes,. though pny.ihle o„lv nv w„v of

'.
' „'

aces, to be »^pec,al]y ,ndorsed. '
'

See also notes ,o Rule t;o:i.
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luterest on a £orei^ judgment U recoverable an unliquidated dam- ng^^ ^3^
uji^a : Hullendw v. Foulken, Iti K K. 17^, '^Oi ; and Holmea v. Utafford,

ib. TS, and furmerly could not, but under the present Ituh may be
'• sijecially indorsed." Under ss. 57 and 88 of The BUta of Exchange
Alt, laUO, interest accruing from the maturity of a bill or note, and
ttic "expense of noting" or protesting: London aiul Univertal Bank
V. flancartv, 18l>:i, 1 Q. B. US'J; Lawrence v. WUtcocks, lb. 096;
iliMcar V. MoLaugMin, 16 l*. K. 450; t'larkaon v. Dwan, 17 P. B.
',*:.*: are recoverable as liquidated damages and may be specially in-

dorsed, and expenses of noting and protesting are sufficiently expri>»!jed

by the words " bank cbtirgefi ": Uundo v. Boden, 1tjU3, 1 Q. B, 31S.

Where more than the statutory rate of interest is claimed on a
promissory note, the ground on which the claim is based should be

Hpecihcally stated in the indorsement: see Vlarkxon v. Oiiati, 17 P. U.

Indoriemeati InsniBelent.-
lii-a h«ld to be iusuthcient

:

-The following indorsements have liuufficient

indorae-
meiitt.

(I) "The plaintiff's claim is £3&9 Qa. ~d., the defendant's share
or contribution to the payment of certain bills of exchange and
promissory notes in which he and the plaiutiif were jointly liable,

aiid which bills and notes have been taken up by the plaintiffs "

;

nalker v. Hicka, 3 Q. B. D. 8.

(2\ A claim on a dishonoured cheque, where the indorsement did
not uver that notice of dishonour bad been given to the drawer

:

h'ruhauf v. Oroavenor, 8 Times, 744.

(3' "The plaintiff's claim is £3'J9 1)«. Id., being seventy-five per
oent. of the invoice price of goods supplied by the plaintiff to the
di^-feudant under an agreemen'. " (giving its date and nature).

" The plaintiffs also claioj to recover from the defendants Che fol-

lowing bills of exchange, drawn by the plaintiffs and payable to
llii> order of the defendants, being bills drawn for the price of goods
supplied by the plaintiffs to the defendants as aforesaid." A list

of biils was then set out in the indorsement, giving their dates and
atLomits; Parpaitu v. Uickinaun, i!8 L. T. 17H; L*ti \V. K. 47lt.

(4) "ITie plaintiff's claim is >r S42U.3T, balance of work, etc.,
less credits ns agret'd upon. Tl^^ plaintiff claims interest on $420.37
until jiidgmpnt : Fitz'iiniMom v. Wilson, 4 C. L. T. 01.

(51 The plaintiff's claim is for ¥213.90, balance due for sawing
wood by tlie plaintiff for the defendant; VUlaxvuve v. \Yait, 12 P.
K. 505.

(t>i Tlie plaintiffs claim is against the defendants as makers of u
j'lint and several promissory note, dated 11th April. 1892. £3ti i\n. OJ.
atid payable by certain instiilinents in respect whereof default has
l'-'"ii mud'': Particulars.—To balance of moneys owing upon the said
pi'iniissoiy note £24 Cw*. : Manchvxier il- /). Bank v. Walton, t;s I,. T.
U;7; 5 It. 147.

I") Where a plaintiff had brought nn action for the foreciosurp
of a iinjrtgage. and had obtained therein the appointment of a re-
opiver. ir was held that in a subsequent action on the covenant tf)
recover interest payable under the same mortgage, the interest claimed
WHS not a liquidated sum having regard to the order for the receipt
"1 rents by the receiver. ,Tnd therefore cnnld n^t be " «pef' iallv in-
d-.m-d': l'„ulv*t v. Hill. 1893. I Cli. 277: (W L. T. 470.



272 OONHULIDATKU RULES.

(i^y " T!ip plHintiff's claim in for the price of goo<Is suinilie*].

The following nre the particulars:—?!(121.t>0 for money payable li.\ u,^
<l4>fendant lo ilie plaintifF for goods bargaiaed and sold iui<| li.iiv.

pr«| by tbe plaintiff to the defendant, and interest thereon nniii

•.'.'»th .Inly. IbSli": Luvait v. Ho»», t» 1'. U. 251. No reaxoibi arc :;i\.ii

for liolding this to be insufficient, but the omisfion of the date ut -,,!..

and the dnim of interest would appear to have rendered it bail \\\\<\>-y

'he liulv HR it then stood.

(1)1 A claim for WW for services rendered and money exin'iuii.l

for the defeoilantM. indicating the nature of the services and nf th»

expenditiu"e. but not tiie iteui^. was held t() he not a specia] initi>rs.'-

ment: Hoffman v. fr-'^r. IS P. R. 47:i ; 1!( P. R. 1.5.

IndoTsementi SnAdent.—The following indorsements) have bieti

held to be sufficient ;

—

( 1 1
" The plaintiff's claim is iS'i oa. for the balance of goo<ls sol*]."

Aiioii, \V. N. 187.'. :i2il: 1 (.'hari. Ch. Ca. 44. See. however, /'-n/.-nf,-

\. Hivkinnoti, »iii>ra. as to effect of absence of dates.

C.M "The plaintiff's claim is £i9 Tm. Sd.\ the following are rh'-

I'articulars:

£ 8. d.

1S7!». Feb. 14 To goods ir, 1

15 To goods 4 Vi «
etc. etc. etc.

May 21 Brit. Con].

Bank draft returne<l -*>» O
Notary fharges on same I H

£911 II s

£ V. ,1.

I'r. March 8 By Brit. Com.
Bank draft D L' n

April -JH Bv Cash l"

April 21» Kv Brit. Com ,
2<) O '

Mav St Bv Cash 10
4!t 1.".

and £2 lo*. for costs": ^Smith v. yVihoii, 4 C. P. D. 392: 5 C I'.

D. 25.

C^l "The plaintiff's claim is for £110 0/*. lOd.. being the hnlniire

(Ine to him from the defendant, for moneys paid at the said dff.n-

(Innt's request, and on his behalf, for the purchase of certain stixk-

and shares, between the 3r(l June, 1H79. and the 3Ist August. IsT'.t.

an account of which has been rendered and exceeds tlire*- folii><

"

AAhtnn v. Httnrit:, W. N. 1879. IIM. The ground of the d-ri-inn

was that "uch an indorsement would have been sufficient under <
'.

I.. 1'. Act : see K. S. <>. 1877. c. uD, s. 19. and the schedule wln^r.-

the fonii given states that an account previously delivered ina\ I''

rcfen-ed to by its date: see also Bickern v. S/ttif/lit. 22 g. B. l'- T.

(4» "The plaintiff's claim is £130 due him from the defendniM.

under an assipumiMit. under the hand of one M. J., and dated .Iiil

14. 1S88: partiailart; whereof are as follows: 1 do hereby autlmii/

and niiiicst y^'it In irri.v 'ti Mr. K. Birfeer=, of. ptc. th^ ^ura -^f iV.V'

limine the amount due or to become due from you to me. as appeal-
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l).v an 1. O. L'. Blgued by j-ou, aotl dated Feb. 4, 188.".. nnd b» receipt Rait 131.

lor th« winie uball be a good discharge "
; Bivktra v Upeight, 22 Q. B.

It. 7.

(0) "The plaintiffi claim Sll.innf. being the amount of the defen-

ilnntH' overdrnwn account with thp plaintiffR' bank on the 18th

September. 1882": Imp. Bank v. Britton, U P. R. 274. A similar

indtirwement omitting the date of the dverdraft was held to be insuffi-

ripnt: Ontario Bank v. Burk, 10 P. R. 048.

(til Claim for payment of a legacy of £2,75(). " which hns remained

impuid by reii«(.n of a breach of trust " with inter«st. the intereit

being pavnble under the will and not as damngeB; h'cmilton v. Brog-

den, m L. J. Chy. 88.

(7 1 Claim for the amount due under a covenant in a mortgage in

an action by nn assignpe without avrring that the mortgagor had

been notified of the assignment; Satthicell v. Clark, 66 L. T. 641;

S Times, 592.

(SI "To 12 Debentures of Municipality of Morris, in the Pro-

vince of Monitobn. which debentures are dated . , . and num-
bered . . . and were issued under a By-law pnased . . .

being Hy-Iaw No. 5 of said municipality, which said By-law. and the

coupons attached thereto, were legalized and confirmed by the Act
of the Mnnitobn Legislature, 40 & 47 Vict. e. 70. The aaid deben-

tiins fiill due resppctively, Nos. 10. 11 and 12. on . ^ . To
imeit'st on debentures 10. 11 and 12 since tlieir due date to the

iRPUf of this writ, at 6 per cent.: London tt Canadian L. dc /. Co. v.

Huriii .U.UW. of Morria, 11 C L. T. 20.

('.II A claim by a surety for n debt and costs paid by him for the

jiriiicipal debtor: Borland v. Curry. 4 L. R. Ir. 273.

(HH A claim by a cestui que trust against his trustee for money
ptiyiiblf iiiuler an express trust ; W'Unon v. Itundii>i, W. N, 1875,

lilt .\n indorsement spttiny om ;in afrrecment by defendant to
jiny t'Jlll to the plaintiff, if lie would daliver to defendant's husband
cTtain bill", was held to be good, notwithstanding that it contained
iiu iiverment of performance by plaintiff of the conditions precedent

:

tirndhy V. ClKimberli/n. 1893. 1 Q. B. 439: 68 L. T. 413.

Actions to Recover Land.—Tlii> powpt- to sppcially indorse a c .- ,

-

wiir ill jin action for the recovery of land now extends to nil actions dflrsJmt'nt
of .jtHtiiient anii is nor notv limited as it was by the former Con. inaitiiinB

liule 24.'. to certain cases between landlord and tenant. Tn ./nnvf/
j*"'!'*'"**'''

V. Edirardxc. 92 L. T. .[our. 8. it was held that the former Con. Rule
ii!-:I:i'i liiinl tr ffirtit.ri the prej'ent ffrilp applies* in the case of a
trTiiinry iit wil).

Ill'- indorsement of a claim for possession of the mortgaged land
in nil iutiou for forecIoBure is nor "a special indorsement" jnder
Hiile K{8. so as to enable the plaintiff to apply for judgment under
Huh' '!*«; I'unMvra v, Ptyy, 19 I'. U, Sd; nor .<> tiil.l. . ji claim by an
niipaii! vendor of land for ijossossioii : fiiKum v. t'lcining, 19 P. R.

Uai !i clniin Wy a niortg.igee "to recover possession of" land (de-
i-' iiMii- it I iind " fm- an older that d''fendant do forthwith leliver

J.*.—18
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a suffideni iailor...tm.nt vvltliiii HhI, 138; lf«tr„l Trml (;, „i v
1. V. Mg.niia »7<.7 Co.. (1 <). L. H. 484.

WWi- In an actio.. I..v a landlord for [,o.»w.lon tbe oonv of „,ifHorvcJ „m.it.,I th- l.„g,l, of ,h, tenanf. tern, which m. h,m,lnr».m™t on th^ orluhial writ, it „a.- l.Pid on a mot°"u "„,
,.««/« W« for anal judgmmt that snihcient information w°, ii , ,l)y thi- copy

: Hatiiutr v. (7i/(o.i. ISW. 1 Q. B. SS.

AmeadmcBt o* iBdommlnt.—The particulars c( <.|„i„, i„dorse,! on the ivrlt may. by leave, be amended, even though the « '

,

ha« been »ene,l oiii „t the juris.iiction. .o long a. no claim is i,Mr„duced by aniendnieni. which could not have l»en properly nd.,r* lon the writ originally : Holland v. Le.he. 1S!M. 2 Q. B 47,0 71 1

1. y3; Hogabootn v. ilacVullorh. 17 P. R. 377,

Uhere claim, are addeil by amendment, the order all„,M, ^
amendment may provide that the action a. to .uch adde,! ciai,,,..hall !«. deemed to have been commenced onlv a. from the ,lat,. rthe an.«adment: Holland v. teWic. ,„pra.

'

Tl,e place of trial named in the indorsement cannot be altered wit],

y J/X„'o„.' 17 prrlTS.
'*''"''"' "°"'°""" "' ""'"^ Sea>„;l,l,

189. Where the plaintiff's claim is for [or includes] a
del)t or liquidated demand, the indorsement, besides statin.'
the nature of the claim, shall state the amount claimed iii

respect of such debt [or demand], and for costs, respective) v.
and shall further state that upon payment thereof within
the time allowed for appearance, further proceedings will he
Jtayed. Such statement may be according to Form Xo. b.

Tlic defendant, notwithstanding that he makes such pay-
ment, may hare the costs taxed, and if more than one-sixth
be disallowed, the plaintiff's solicitor shall pay the costs of
ta.Mation. Rule 1244. amending Rule 139.

This is to the same effect as section 18 of the C I, P Act 1 1!
S. O. 1S77. c. 50), and Eng. (1S83) R. 17. except the words in
brackets, which are new (and as to which see note to Ruli- l.^Si nrirl
except that the latter names four days.

For Form Xo. 0. see II. & I.. Forms, No. 50.

The indorsement must state clearly what is debt and what co«l-
Ini.lore V. nHteclaircli. S Dowl.. P. C. S37: and when interes, i-
cln.med the amount ami the period from which it is claimed should h,-
given

; Bardell v. ililler. 7 C. B. 753.

-in.^'"'."""
"' '"" '"'''"•sement. it will be observed, is obli-.itoivThe effect )f it is to entitle the defendant to settle the claim i.i

payment wiihin eiitht days : the i.inintiff is not bound bv if for im
other purpose; .laequol v. Bonro. 5 JI. & W. I.". 1,-,(1.'

Where the defendant paid the aniniint. Iiiit not within the four
da.va he was nevertheless held entitled to have the costs taxed under
the laat clause of this Rulf. as the plaintiff, by accepting the amoum
indorsed, ^as considered to have waived payment within the fou'
days: Hoole r. Earitthnir, 30 L. T. 400.
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140. Where the plaintiff desires to have an aocount taken

m the first instnnce. the writ nf summons shall he indorsed

with a fioim for such account. Con. Rule 24:.

S-c Kng. (1SS3) U. 18.

Thp formpr Con. Hule 'J-IT hnd reference to ca*pn of "ordinary ac-

count, an for instance in tlip rnfle of n partnpmhip, or Pipcutor-

fillip or ordinarv tru« account," and a claim afiainitt an executor

for an account on the footinir of wilful default, which \n not an
• ordinary account." did not fall wrthln thin ItiiU- or Rule 04^

: Re

Hoinii. Rennett v. Botrcw, 2(» Ch. T>. TiW: hut thp pnwnt Hufe mnkea

no distinction iJetween ordinary and other accounts. See n]»o Rr

IHfln. 9 P. R. 277, and infra. Rule 667 " Wilful neglect and default."

iinrt Rule IVH : arid Yorl- v. Hlowert. W. N. 1B83. 174.

141 A (laim for the foreclosure of a mortgage or for ^;';'^^;^,"-

the Rale or redemption of mort^aofed property, or for im-

medifite delivery of pos-^ession, or for immediate payment,

shall he indorsed in accordance with the Forms in the Ap-

pendix. Part 11. sec. VI., applicable thereto. Con. Rule 248.

Rule^ of 1 Jan., 1896. 1438.

r!ii> /i'm/( and the t'ornw referred to are not in the Kiiirliwh Ad.

The Forms are thone numbered No. 'J (rf). {e\ and (f*. in the

Appendix, for which see H. ft L. Forms, No». ,^7-59.

ITie indorsement should also Jitate concisely the lands in ques-

tion: fflw-'a Landed Credit Co. v. Vallaghan Boyd. C, 26th Octo-

Ijpr. 1881 : a- ' see Form*.

This Ru}e Having reference to the indorsement nf a writ only, does

lint apply to ft counter-claim on a mortgage, and orders for imrae-

(litite [layment mid po-H^i-^sion niiiy l)e granted, though not a(*kfd for

ypecificaily by the counter-claim: A7riM v. I'nion fire hiiturance Co..

:; Ont. 2W.

A spparatp action tor posses.si»m should not be brought when other

r.'niedit's against the mortgagor are claimed; Hay v. McArtliur, H l*.

K. ;121.

A writ indorsed with all the claims mentioned in this Itule is not

siiP"lally indorsed under liule 138 so as to entitle the plaintiff to move
ufiil.T Rvle t'AT for summary judgment for recovery of land: Fores-

irr* V. Pef/g. W P. U. »t.

in an action for foreclosure, in which also possession is claimed.

wti'Tc the mortgage sought to be foreclosed was held voitl for illegal

np inunoral consideration, the plaintiff was held uot entitled to re-

reiver possession: Clark v. Ilagar, 22 S. t'. -U. ."ill.

Wli.Te a mortgage is Iteing enforced hy foreclosure against execu-
inrs of the mortgagor, and an order for payment is asked against
llTi'iii, and they do no't plead plene afmiiiistravcrunt, the additional
rosr^ of the latter claim only should be taxed against the executors
IxTsonally: .l/tVcs v. Hronn. 1." P. U. ^7.").

Formerly under Chy. O. 4fU. and former Con. Kule 341. after a
final order for foreclosurf or siile had heon obtained in a morteaee
action, an order for delivery of possession might have been obtained,
even though the judgment did not include on order for poMewion

r
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«i

ftnlw >^e Utllulv^lfll & Luugtuu Jiul. Alt, 1st tnl.. p. iiHS. 8iu< .- th>

14S, lil. iv|(ful ol' C'ou. Uulf ;i-41. it wouM tiet-uj, bowevtT, that that i>ro< , .imv
uiiiy iiu luutftT W availal'lc, auil puNHeM«lun uiiiy bt> uuly otitiiin.i;>|.'

wdi-iv lUiimitl by tht- writ, tiw also 11(7/^ v. Luff, '6>i i'U. \K r.'T

L'i'ti: liiit ifce Jud. Act, HC. 57 (i:!).

Indirw-
nifnt in

action <if

143 Where the plaintifE in an action of dower claiirw

damages for detention of her dower, the indorsement >liaU

contain a s^tatenient that the plaintiff claiina damage> fur

the detention of her dower, from some day to be stated. i\m.

Rule 2i9.

Wliere the itlulntlff's biubaDd tlid not die veined of the laud <>u' oi

wtiicb dower ia claimed, no damacH for detectioD are recoveral !e

:

Lo9ni V. Aniiitrotiff, H Gr. 017. even though a demand for dower iimy
have been made by the plaintiff before action: Morgan v. Muignr. i.*

Ont. 1\H. Se« further ta to damasea in actions for dower, W'aiiar,
V. J/oo/T. IS Or. J>JO; Ryan v. Fiah, i Ont. aaS, and notes to Itui'

2. Disclosure bv Solicitors and Plaintiffs.

•olicitnr

inHtltiitinft

fin.ctefl-

l-iS.—(1) The solicitor whose name is indorsed ou .my
writ of summons, [notice, petition or document by which a

cause or matter is commenced] shall, on demand in wTiimg
made by or on behalf uf any defendant, [party or pe

J

who ha;5 been served tlierewim or has appeared thereto, e-

clare forthwith in writing whether the cause or matter {a) iias

been cnnmienL-ed by liini or with his authority or privity.

I

{'2) If he answers in the affirmative, he shall aUo, in ta?e

the Court or a Judge ?o directs di^clo&e in writing within a

time to lie limited by the Court or Judge, the profes-iou .:

(Koupalion. and place of abode [giving name of street .iii'i

hou>c number where practicabiej of the plaintiff, [or piirty

on will).-)' behalf be i> aelin^'.] on pain of being guilty of -a

contempt of Court.

{."51 If the M)lieitor declares that tiie writ, [notice, petiii-n

or ''tcumeiit] was not issued or served I)y him or with lii-

auilKtrity or ]>rivity. all (iroeeedings upon tlie same shall

stayed, and no further proceedings shall be taken thereuii:!

without leave of rbe Court or a Judge. Con. Kule -'"".

fltiietulcif.

Sph Kn- ( iss:;i II. 4J.

Til*' wufiiw in liracltt'is nrr now, niiil nr («i " pnu«e or mnii'i '

Imw l>'">n substitut*'d for "wrir." The^e aiiK'ndments extend thf /I'W-

so aw T.> fnnl)Ie it to tie .'i!-(TrT;iin*'(i in any " rnii«e nr niatter." hf>w '. v
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CTmmrawd, whMbcr It woi conuuimCTii by tb« autliorltj of tht per- «iiM t«l.

OQ In wbOM ii»iM It !• commracKl.

Where a iollcltor contlnoed to •« for t Compuny •fter It hurt

J„ diMOlv«i. he «•. held to be not ll.W. •" ••'•

orlfinal authority alter It had been revoked

Where be bad not

for aotins under bii

^^_^^ _ __^ _ until he knew, or hy

ih. 'eiwcTw of due diilience be ml«ht have known, of the dlMolutlon

;

T„""'\^ b4.(o» (l/ole Co.. W«l. 1 Ch. 43. Where be bad iiot

nprci««l iiucb due dllluence he wa. ordered to pay tbe oppo.lte

,,art>'« «•! between solicitor and ollent
:

lb.

Where a aolicltor without authorlt.v proeecut... or defend" «nt;ii„.,„,

.ction. the profeedlnn are not necee-nrlly void i„ .11 co«e.: c,,.. "n™
,,,

action nroeecuted without authority bind, the plaintllT. and hi. remedy™'™'™

U einloit the aolicltor; he may. however, on nettine notice of tUeju,h<„|„

n„Kee<linit.. move lo «tay them: -ve iiilra. and rsMolm y. ShMmi. 1

Ir '"^ Hut where a defendant hii> ii"i l»tn served with T'ro.e»-. and

.n'miniithorlzed „pp«irauce 1. entered for him. the proceeding, will

l,e,et a.'de on hl» applying promptly after he hat notice of thwn :

Koi.»ier V. IVcltrooJe. 24 C. P. 91; J/o..eK v. Bopeiyc. 5 C. P. 134;

llniiH V H"" 2 P. K. 21); Re Omv. <^ L- T. 743; and thia ml.

noDliea in the cniw of pnrtiiera. one of whom will not be bound by an

aooearance entere<l for bim on the Inatructlona of a co-partner, but

without hi. authority; ila.on v. Cooper. 15 P. K. 41S; ul)le«! he b.-

. Jormant partner: .ee rouil of lU-rlhi. intra: or unless the partner

.ivint the retainer l.e the managing partner. In whkli .-nse an i.ppeir-

ance entered bv auth.)rlty of Ibe managing partner tor the other

oartner* will be blmllng on them; ro;»(i.i«o» v. Bro,/if.niiHi. IS.W.

1 11 B :isa- 74 L. T. 265; and tbe retainer of the solicitor will not

be termlTiated by the retirement of a aleeplng partner fr""" '"'.e Arm.

ot whii:h the solicitor baa no notice: see Court v. Brr/iii. 180.. . «
B. 3S1I1.

Bv delay ilefendant may wnive his rights ; Ktrr v. 1/olpin. 2 P. R.

IS." " In XToLeon v. Grant. 20 Gr. 70. tbe party was held to bo bound

bv nn imautboriied defence to a Chancery suit, th.iugb he does not

j'lipenr to have been served with the bill. Where a defendant baa been

personally served with process, be Is bound by an unautborlaed

appearance and defence, and the proceedings will not be set

a.iiie unless the plaintiff hod notice : see Ro«»i(it v. 11 e»l-

Iroo/te supra; J/oron v. .<clcriiie:-»o. ii. 2 P. R. 201 ; Bavleu v. Boc*-

Imd 1 Ei 1; Arch. Pr.. 14th Ed.. 10.' (l/l ; or unless the solicitor

he insolvent: -Warely v. Coopst. 7 f. C. L. J. 2(V4. See note to

Rule 145.

Wliere r dicitor has commenced an action in tbe name of a plain- iiisniiit*al oi

tiff withoii, authority, tbe plaintiff may, on notice to the defendant .wlkiM,™'

and the solicitor, move that the action be dismissmi. and that the |^i_^_^

•oliritor pay the costs of the plaintiff n- between aoli.-itor nnd„:,„„„,„i

client, and tbe costs of the defendant as Iv-tween piirty ii'''\.P''''y
' ""K,

\,,.l.\ogm-irn^Sea dm Co. v. .Irmsfroirj. i:i C'h. D. TilO; > »r«c v. """""J'

ilunifoni 13 Ch. D. 7(M; IVro,, v. Setup. 20 Ch. P. lOn: .Scril.iicr

V. Puree!,. 20 Ont. 5.M ; '•filiiiger v. Oili!i«. ISOT. 1 Cli. 4T'.l
; a defeii-

dant is also entitled to move to strike out .he name ot a plaintiff

which baa been used without authority: r^dtrir v. IPoj/nioiif/.. 1." P.

R. 9r. ; Barrk PvMic School Board v jmrn'r. 10 P. U. Xi. The fact

that the action has been dismissed; Morris v. Coiifrtlerofioii Lif'\ It^

discontit «- * -

-

P. R. IM: ScribuPr

W. , r. Dati

V. ParcrUs. nufira

IKflT. 1 Ch. 115. i^ no answer to th,> application.
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f-- -s!i»n' iiliiiiitiirK wi>i-*> jiiiiif'l wifhout .iiiihorliy, their lutnifM w-r-
Nil ,.k (>u(, uD tlw <lt>fi-ii<|iint'N uiipllvatlon, nith cwts itflyabli* liy \U,-

itlHT |iliiliitt(!''<. Th** tilnltiliff'ft iHillcltori wi*rt> tvn ordfrvil to imy rli '

tim\* [M-iMnmlly. iiK llit-y hntl lutwi Aoii« /((/i. .Scm6/(. tlint mi'
pliilmiir JuiiK*'! wldiuut hU authority vbuuld U tumlt- a party to tti.

moliuu hy a tlHrVinlnm
; Uuirie \. \\ miimuiith. tfi P. U. t).1 ; l.ui

wlwH' a pliiititiA' w:i<t h<I<I«>(I hp n party wlihnut hiM writti'ii ooiiMni
iiH m|iiir«^l liy UHh 'J<Hl ia». ulHimiRli ii vt-rbat cnriPi'm lo liU L.in^
iuMt'il liiiil iM't^n itivfn hy hin HOlicitor in hlit prfHt-uci-, tt wn- h.li!

iliDt )jt> wiix •iiritlt'i) to bovi> hl« nam*' »'trtii'k out. nml tht> M>lirliu<
\\|io IiikI ikIiIi'! Iiitii wtiH onleretl. notwUhHliiiKllntf hf nppt>arMl to )in\.-

nvU-il Unii'i fiilf, lo pay thi' iippllmnt"* nmtH ti" ln-tWien nnli<irr(r iin^l

rlicfit. iitiil iilfo tlit> w-t* of th*" iidvirm? party, which thf npplininf
liinl ti.tii onkrH to pay. together with nil tht- contw of th.- applim
lion: //(VA-ir v. . «» tiruthn. IMIHI, i» I'h. lUit : nml we .WorrM v,

i'mifi lit ration Lift, aupni. \ plniiitlff rfMJdiiif '<,.r . 'lii' jiiri-!.

tioii moving to **'X o»UU- procewlinKs brounin hy n hOJ...itoi' witli'.ir

hit nntliijriry cniniot U- onb-ri'd to gjv.- Mtiiirity for foNt»» on tli.' -,:

riior'H npplic-niion: tiamplc v. XleLaughtin, 17 P. R. 4Wt.

'i'lu- liirt that ft Kolicitor haH acted n» a jioliiitor for a trunti-.' dn. .

not iiutlioiizf till' Nuliiitop to enter an iij'p>'iir;ilic.' for llif tni«t'.
nil lutioii in i-i'liition to the trust without iiiiv further rptniner /.*.

'...(J/. »r. L. T. 743.

\\ her*' an onltT for spcurity for co«tN hns been obtnined ai:aiiwr ^

pI:iintirT lor non-payment of the tp of a former irtion. in wlii.it
liJH imnip had hcpn uned without bia authority, he rannoi nppiv i

!*t nside the order on that ground, he mn^t attack the root o\ ili-

irregularity, and tiik.- proi-eedingH to have bit name struck out of !',
former action : /,.« v. I.ang. 17 I'. R. IHRI. and pep H. <*.. IS I'. It. 1.

Any loriiier rule of practice thnt nn action brought v.ithoin i ;.

iiiuliority of the plaintiff can be dinmiKucd. on application of i||.>

liliiiritiff. only on payment of cofts. Ih not now in force. He may niw
have the action stayed without payment of coHts : McKan v. Murf.n-
Iniii-. Yl p. R. 14!t. In this cn«e it wa« held thnt im an nppIifntiMii
of this* kind after jiiilgnient, th< ui-tion .-tujidd imt 'i.' diMni-,.i.
where it is brought for the benefit of a clasn ; aed quarr. see Bank f,f

Toiontu V. Rrairr, ,tr.. 2M <ir. S7.

Where a solicitor ncrB n» dolicitor for a party without a ilii-i'
retniner. and only upon the in«tructi(uii* of a thir<l pprjion, he ii!,i,\

become itersonnlly linM,. for any Iowk ariiing to such party, in t;.-

l)roce«'dinf:'<. consequenr on tb'> fraud of the third person- fihih , ^

Slatrr. ISO;. 1 rh. 2-22. note.

i'Cw^'' "' AVlu'H' an jirtion is hroiight 1

of inembfTn nniTiP ')f tlu'ir (iri!), till' fdnintifTy or their

!iI[!r«mT".''t]eniaii'l in writing' tiy o- on behalf of anv .

forthwith in writin^r thr name:; nml places .

the persons con-titutini: riio firm.

V pjirtnors in th*-

ilicitor. -hiiH. on

.'I'.'mlai!!. 'WUr-
I ri'sidcnrt' of all

f5) Tf the plaiiitifTs

such (lenianfl. all nrn.i

r thoir Milicitnr fail to (omplv with

•'liny- ill the iictinn may. upon an
applipntinn for that pnrnn^e. lip -lavcil '.ipoii ^urh tens;- i\-

thf Court or a .TihIl'o irinv iliroct.
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{'A) Wliert' the namt*'* of the partner-* ore w) dedored, (iie*»*«i**«

ncii'iii -IihII itr'HCt'il in flie •-iiiif niiiiintT. iiml ihv i-iiiiif i-on-

-((lUi'Drt'" in all rtspccit shall follow, n^ if they hail heen

iiiiirii'.l II- rlit* plain? itT- in the writ; ''iit all procffdin^j' >liall,

n. vcrtht'It*-. continuf in tlie nnnif vf the tlnn. Con. Kule

;':.l. >'« ditto Rule '222.

Thio HuU in the i>aDi«> hk Eng. (ISKti U. -ill

]ty Hull '2'J'2. Ruy party tu an actioo. In wlikLi imrtiitTH <>ltb*r in*-

III ill')' "tit^l in ihi> namt' of tbi-lr timi. may nitply tV>r ii 'iii'fDi^nt of

tti<- nniu*^ of itif piTfODM who wnt^ at thi' tiiiip of the aoTuiiiB of

lit*? cous" of action co-puftntri* in tlif fi-ni, m I* furniHlun In lueh

niiintnT. mul vtritit'd on onth tn- MtlitTwifi'. n*. may lie fiin'ctPd.

Itv It. S. O. {. 15J. B. 1. ttiP Diitui'N iif ilic ituliviilinil tn«'inU'ro com-

I>u-iiit( ii .iMii i';irr\iii]f nil a rrn<iiti^, iiiniiufiK-rtiriiiL' 'ii* tninltik' liii>i-

iLh". nrf reqnirwl t(i be rfBintcreil in tlic Hub' ry iillict* for tb? county
or ii'iti«try division in wiiich the lui-ini'-ti \h cnrrit'd on,

Wli.n- till- niiiiif'H of pnrtntrH nv> dlsrlnwil undfr tfiili 141 tai.

It dotn not seem to be nece»p>nry lo verify rlip ('.t'tlnnitioii liy nn
alliilinir. but if io veritied. it Iuin lii^fn held in Knttlnnd ibHt ihf di>-

fionfm iM not liable to <-t-o»4-f.\annniirion on tlic ntlidnvli. nor can thv
i'ourt ordtT tbc trial of an iwx\f to det(>riuine who an* thf> actual
imrlnerM of n plaintitt tinii : Miniliuma <(- fo. v. Iniiihi>. I!"'-''. 1 K.
Ii. 40: 'M L. T. 11: Inn liimn, whether in Ontario tliM dt>f*>ndi\nt

miithl not tw eroM-exnuiiii.d : -o'*' Huh 4!'<>.

.T, Si.:rvk i: or Writ <'F Si'mmoxs.

{a) (ifuiT'iUy.

1-19 Service of a writ or other document by wliiih aiU'tfrtuhinK

caii>e. niiutt-r. jir proceedin*: may be cnmraenced shall not l)e lervirr*"

re(|uired when' the defendant by hi? sedicitor [acceptj! service

and undertakes to appear]. Con. Rule 252.

Thf rnrrp^jiondinc Enc (ISKli U. -is. Ims tlic "ord^ "' inidtrtnktN

ill writing to accept servicp nnil entt-rs nn npiienrnncf." instfiid of the

*\ords in brackets.

In order to take ndvantnirc of Uuh 174 tlu' solicitor's nndertnkinR
musr be in writing:, for that IliiU provides rlint n solicitor not enter-

in;; an appearance in pnrsuance of lii- wrilicii nndertakinc fo to do.

*li;ill lip liable to an nttachraent : see /i'»/<' 174: and he may also be
iri-'iTftl to pay itll co'ir-j occasioned l>y his neplet-t : fooA- v. Hroomhtad.
If. Vfn. ];[.t: and see Vourtiun v. star/.: 2 D. & W. 2.11 . Tmrnhu v.

luiitu, *J!I L. J. C. I'. 2!'!*. The plaintiff may also procpe<l aeaiiist

ii> l'> iiilant as upon defanit of appearance; I,,- ninst rake the risk, how-
'V. r, ijf the solicitor nor linvinp liad imthority to accept -ierrice

:

lli.Unii r V. WHithfKifiC, 24 C. I'. *M : and it would rlien'fore b.. proyier

1(1 ^rvp any snbsrquent proc''cdiii::s upon the rlcfendanr personally.

S.P note to Tiulf 143.

A solH'iio '- und"rrakinir i"; liintirni: and enforteaiJ''

: Rr Krrhif. HT L. T. r.'J4. tW« ; IJWMt. W. >
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Bole 14a. As to the effect of a judgment obtained bv the plaiutij i,, .,„Where the appearance o£ defendant was entered witliout hu ,
il.vi see notes to Rule 143. niira, i-. 277.

A Jleeping partner may be bound by an appearance entiTed .

hrm_ by the authority of the actinc partner: »ee
, 2 Q. B. ."IMJ; Tomlimoit v. Broadamith. lS.<>fi.

!S»7,
17 V.

1 g. B. :;s

1' I lie

rU,,.

PerBoiiftl and
auliatituti-il

ieryicc.

I iiere-

14«. UTiere service is required, the writ mav l,e

111 any County or District iu Oatario, and the si^Vvicc ,„c,e
of >liall be poi-sonai

; l)iit if it appear.^ lo the Court or a .Tuu -
ou aHidavii tliat the i>iaiiitilf is uiiabk' t.. otloct prompt ,

°

sonal -iTvice. the Court or Judge may ..riler suii^tituf&i
otl"r >crvioc, by advc-rtiseiiient or otliei'wise. Con. Huic ;

{tfnend'J.

Siv Kui. ( l.sv; I li. 4iP.

As to tlie old practice, see H. & L. Jud. Act (1st ed. i, p. iss.

As to service of corporation, see Buk.^ 15U-ltJl.

Service of process must if possible Ik persoiml, or. in the i
corporation.

.

upon the duly constituted agcm : the substiui
method IS to be followed only when prompt personal service i, .

to be unavailable: I'ounj, v. Dominion CoMtruction Co., Ill I'. It

Personal service may be by delivering the process into tl..- ,

dant s hand
; or by seeing him and bringing the process to lii-

J hummn V. Pheiai/. 1 Dowl. 4« : and shewing him the ori:.-h,:,l if he

i notitv

desires it: (Jossa v. Uuntiiiglouer. 12 M. & W BOS- Philiu,Emmanuel. DO L. T. iS3S; Uaiethorn v. Harrit. 2J \V. R -'14 win, ina reasonable time after service: riiomai v. i^eiirce " B & C 7iil
I i:t,t %• Ambroar. « M. & S. 274; a quarter of an hour was coiKid.r.,i
reasonable time ]:i Hcallen v. ./„„ea. 5 Moo. 102: or if he rotu«.. ,„receive the copy, after Ijeing told its nature and being teii.l.rcl i-then by placing it ou his person: Bell v. 1 i.iccnt. 7 D. & I! -•.

,,'rby throwing it dowi in his presence: 1 Dowl. 443. The cojiv ni-Mhowever, be left with the defendant and not merely shewn t"o lum
'

Worlcii V. Gfofcr. 2 Str. 877, even though he refuse, to tik. i-

'

I'lSeon V. Bnicc. 8 Taunt. 410: Eririn v. Foirfcj, 2 V C u n -'ii
llnndmg a writ or notice of writ in an e-velope. the detenjai,r„,t
being informed of the contents, and havr ig no knowledge tli.r ,„.action has been or is about to be brought again,- him. is not •.•oo.l
P'rsonnl servic

: Binnjur ItiiMc. tie. v. clarl;. \V. .\. I.SIM, 203.

In U-gullinn y. 3h,r„lni. 78 L. T. Jour. 213, placing the
the ground within 20 „r 30 yar,ls. and holding up the orisin,!
defendant having run away to evade service, was held to In'

:![ ou

thp

illvjtlii-

Where the person serving did not show the original, althousli
quested to <lo so. service was set aside: Philipaon v. Enn,,:,,.,
supra.

Appp
Dart V.

iirance precludes

Citi^rua- Inaui'f,

all question as to the sufficiency of ,;,'n

,,, ,. .,., _,

"'' '"• " V- R, 513: see Boylr\: s„rA-,
(b. 11. J.,1, and notes to Rule 10!).

1
",'.'.'" '°'™'''''' "> °''J«t to tbe service, a motion to set it :

BJiouid he made before nppearnnt*: Boule v. .Sooter. suji.
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LudtT till- present Tarid" A. (iu-m IT • lln- it>sl> ui' .-.ivi.V nf a Kule 146.

win l)j li lici-sou otLer thmi a sheriff ar>' uuly laxubk- win^vy tlii>

-luiilt has made default: see Jiulv 148.

S'Tvice oi ihe writ may be ell'ected ai auy Lime tit ilie d.iy ur iiij^'lit

:

, j.ioii V. Mtiik'itzk, 1 O. i: it. ITli; i'ii>i'lit v. t'ij<.;ju, 1 lliiiji. liii;

/i'u(f o41t dof» iiuL apiil.v : Murray v, l^Uijlitliisoti, i'J Vi. li, IJ. Mi
; l)u<

11,1 i,u Sunday: Mmknlli v. SidnAsitn, 11* Nes. ;;r.7 ; 'yyd./- \.

I'liiliiits, 3 Easit, loJ; It. t). U. e. 324, s. 3.

W'liele u [leraOU bus bwii iudllced ity I'lailii tu cuiue iuto the juHs-

(iiiiiuii Tor the purpose oi seiving liiui, wichiu it, wiih a writ, thp

,, i\jLL- *wli he set aside as au ahu^f of the process ui' ilu' Cmirl

;

scCH?, il' llie iu\itaiiuii lit < iniie williiii i in- juri>ilirliMll ua> /lu/iii !if!i

f'lir iiiKHhcr inirpusc. even thuugU it was uhu iiitfudi;i,l to take adviiu

i;i-'' lit" ilii' (ijiiMtrTiiiiii.v to servf tln' in'r.iou : Wutkni" \. A. A. Lan-i

,. I will' r t'u.. M Tiuii's. oo4.

Action to Recover Fosiessiou of Laud.—in iU'iioii> lor r<-'- .\>ii<.iirM

,M\tr\ oC l;unl where it is in thi' aclual [nr-M'ssiou ol' M-\erai per: oiis, ^'-'Mt

,ui 'iii;:lii to he uaiiied as defeiiiiaiii-^. aud sLTved wiili the writ, as "'

iudguit-nt Tiiii;-i I'olJow the wi'ii, aud (-iii ht- awardni ouly agaiun't ilie

ii..f.'rid;ilit^ . and <.;i:.v tli.. d. t\adaiils. :n,d ilios.. .];uaiiiij nud.!- rhfrn.

ridi !" ejected: ii*v> Mitiri v. .Juliuxhni. \u\ L. T. riUT. I'itmuis in t lie

(.n.-iii"ii of servants, or tlie meiidu'r- of tile family •£ a [ifi->oii in

i>..>,-i -.-ion, need not ha made parties (ji- served wiiii rli'' wrii. I'l'^-'Uis

iMi iiaiiit'd as defendants, iiiid ^ ialniin!.' u< bo in |.o.-.-, - ion. ni'li-

|ioi;'l<ntly of the defeiidiints, may appear: ttuim Imi, >i .sfi/., ani.
]' :if;er jndEtnient acainsi the defendants, tnav iilii:iin l>'a\i' to

.;. iVnd : /6. "

III an aeli^'U by a landloril aj{»iinst lii.s tenant, suii-tenaius of ih-.

O'naiil. Ihoij^n in aciliul oieiipation. need tiot if niadt' parlii^. and
iM;iy III' .'jeiled under a juclmnent recovered against llie lenai;l : Si/ui,':

..' T'Tont't v. Fiiken, 21' Uui. 7;{S: Cnru v. U'lriiuj. innr,. i K. li.

Subntitntioiial Service.- 'I'ln- pro^^'ni h'uh ;.'iv>'s a vvid<' dis- *''' " !><

Mi'hou t.i the Court. It allow.-i sulisiituted M^rvi.-o t !). i.rdfi'.-d in
'''''''"

'AJiatever \\ay (lie Court or a Judge niav direet : Whithi/ v. U '111114

•II. Jl \V. It. s.'.l; if. from any .-ause. the plaintiff i> nnaldr t...

I'ffi'i't [ii-oinjit l'<r-ioiiiil servile.

Substitutiijnal service .-liould nor lie onlered wlnre ser\ iio iindiT ii^inut..,!

I!"hs jp;. \-,U or lt.n. uii;:h. in. .-ll.vt-d; loM<i<; \. lK.„"in';, ro»- n—

m

stru'thui To.. 19 r. It. i:W) (wliere ai. order for siibstiinti<.nal sorviee
'''''

was >ft n«idpt.

A Slalnh' authoriziii;: <*ourts in rhc ijise of .orurnil- nia.lo or i-.

!» p>'rfornii'd within the Jurisdielion. to deeido whetlier liiey will, oi

will not. proiwd in th.- absence of defcniiant. is hilfi rhr.^-. Init

ivh.'th'T a jndffinent obiaiiiod in such eireumsian.es will he enfu-cd
1;. ilii' Courts of anoth.-r oountrv is for (Ii.tse Coiirts !o dt'toi'min.-
\si,i,ur!/ V. j:iu.f. ism:^. a. c. :t.in.

.\> '" 'uhsiitiited scrviri^ when' a defendant js ,ini •>{ i!if juri-^die-
ii"ii- y-- notes TO Ihih \r:2.

.\- to wheih.'r tlie Ifuh applies to the ease of p.Ts.ns <w-l in th-
I 11 I'i" a linn. *\ln'r.' no person b.tving eoniroi or n!ana::"nien of
;!!> tiiisinr-.s ean he fouTUl. soe notes ! > Hiilr Jli.'!.

U-I„.r*» def.'ndnnt has an iiirent within tin' .lurisdietion. snbstilu .vm u -a^-
iMluil servire may be allowed on surb aeent. i.q., a iiijiiinjrini: eleik Hniinl
- (ik i.bir.. of h,,.!,,a.. : Xnaitnin v fit-r-Hhim, T^' \ ]<" '».'!^ -"''•'

-'Mil ajcnts- .^,»,^^ v. r„r»ni. 11 I.. T. T.iX. : ^p.rial a^vo's
: //„?,.

'"'"'"'
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Rul« 146. tmiisf V. < unit lit
I/. Ili Sim. ]4tl; s>>li(itor(- wlm liai) actfil fur dii,],

Ham: Honihu v. fluli,ii.-<. i iiii. ;;IM;; H(//r v. It'inirlt. :; i^_ i; I,

is;;. •.UV.i: Tnltniltair , tfi/r///. 1'2 I'll. D. 71»H: hut Mf 77*/ y'l,

'/«(>/. 4 r. 1». l'Jr» ; auil Yiiuiiu v, Ihniiinian CutiHti mtioii <'<,.,

W'luTr ihf (iHfeiiiiant. out tif the jurisiilctiou, haw expn .-;>;
I
_\ n^ ]

to stTvitf lifiiis: f;](Htf(t on him in a pnrticular way. siTviie iit.'i t..!

ill that way will In- allinveii a^ ii^hh] servk-c; \li>iit<t"lin ijt \. !.'• h ,<

t/iiil. IMiN. 1 ij. H. -l.sT: hut only in a ca«e in which tlitrc i^ jiiriMiiL'-

tion Id allow x'lviic ii|hiii hinj nut of tlie jtiriMdictiuii : m,. /;, ;/

W'nUt/uii C'K V. Wint. IKHj. 1 ii. U. :','k ;17.

As was said iu Watt v. Hunutt, .'{ Ki. H. I». ;iflT. substitiit.'.l mmm. .

iiiaj !>. |i!i.,i
1 ly onltTcd ii|ii>ii any jifistms with wlnnii ihi- r.iitii ,-

satistii'd that th*' party is in (oiiinuiiiicatiuii, Tlif Court lia-s n iikIh
III (oiisiihT tliat tilt' <opy of writ strvi-d will h.' s.-ut on. and ih,.

sfi-vict' will he ^'o.id, ihou;;h tli.' f4Tvii-i' is not ill fan couiinuiiir.n.'ii.

In casi's dci'idcd iiudtT tlir furiinT CliaiirtTy |»rarti(>' ihi' awni \\;i.

n'lmiicd to hi' siuli iu iflalion to th" suhjcvt mntti-r of t!i.- .-suii :

Mhiil V. I'miff. '» r. C. I.. .1. IIS: iiiiijtlis V. Yiirstnii. -J Thy, Clj, :;i

Citiinifff V, T>.:-hii: 2 l,v. tiiT; Itoirmiix v. Ktininlii. 2 tiv. i\"
'. l.u;

under ilic present practice orders have heen niadt' tiiouvh the pers.m
servnl has tio rfiuiie<'tion with tiie suhjeet of the stiil. if .-uh h" i-

likely to fOliUillinii-HIe the faet of -ervire to the det'endiuit : •<. Wnll
V. Hunutt. -vijuti.

Where (lefeiKhiiu's wife, or oilier relative or person, is jihow n u, \u;

or Iu lie likely to he, in eommuiiicaiion with liiiii. and is witlirii i!i

jiirisdirllnii. MTvie.. ii;ay lie allowed on sueh per.son : liiil.rr v rf.,,!.

11 \V. 1!. i;;;.-i: lltnik <,/ W hitrliurni \. Thmimn,. W. ,. ISTT. jr.

;

Siihiin-iUe \. Jof/cf. 1 Chy. Ch. :;.".s
: and even under the ftainer r],:,u

fcry iirai'ticr - ii. !i servire lias been allowed rli..ii;:h the relaiive w:i-

nnt -hewn to lif at the time in conimuuicatiiin with defeudntu
f'uiinn,,, V, Hiikn: 2 Chy. Ch. I'Sl. Smdi .service may 1n' aei'onipuni.'.l

hy ndvertisiiiL' when' the person upon whom f:uhstituie<l servii e is

made, may not he ahlt» to fommnni<iitc with defpudant : Htnik u'
W'hitrhnnii v. Thuwitxuii. ritinnnii v. liiikrr. vf//ir'/ ; rmiflnnini v,

fiirsh'fir. •.',2 \y. n. ;',.'{. or hy niailin;.' to an addres-; at whieh i!e!"."i-

dant i-~ sliewn m iKnt^ recently Ik'i n : ('lllil>}rs v. YnrKlfni. siiimi.

Wher,. :i hill I:;m1 h.vu filed for f-Teclosiuv. and the d.'feiidani •.^

.itTi.i;!l ;i*sii:iio4. of the mortsacor absronded before service efi"e.i.M.

ser\ice w;(s ;!llo\\eil subst ituiiuniilly upon one '>f xh^ Inspectors of i!i..

c-t!il.>: l.uiiiUnt C'ni'iflin)' l.'.ini d- {•l')»il f'o, v. Thmtli.su>>. < ]\

It. ill,

Siih^litiilerl -...rvi.'e will not Ih> ordered under this /t'»/r iinle~> \\

is sbewii that prnmpi personal s.tvI.-o cannot he effected. The i.'M
of a defendant beins out of the juri^^diction is not alone a reason {•:

ili.-peTisiiii: wuh pci-^oTial ~;ervi.'i.. I|.. niust he cvadini servii^e. mi- )ti-

i\ Icnnbotit- i.i. iinknoMTi: Rnl.rrtmii v. Mn<i. ii P. It. r.lO; ^-e a'l-n

.t'//cr V. finiiuiriii. 1 Tinie<. ;;ns;
; y„iiu«i v. Wmihnu-i r<,„^f,;<. f,'.-.'

'"'.... Ill I'. I'. I.-!- ..,! -,.,. -- •.. -h,,, ,;,.,.. T-nih.r v. T'luiur. r, n. I..

K. ;;.-i;. ."ir.. Wh.T.. h:~ y-shh-iv. c^m l... a-crlain-d by ev.,ir .i

lion of relatives, ib:u course will doubtless \v prnii*>r as foi[;).'r|v i'.

rhiTicery: sc ]ti Munich v. Uutiun. \ Chv. Th. ;!il7' \{rH,.f,>iU\ -

V»-ViU.n,. :' riiv. CI. -NL'.

In ih.' c;is,. „f iHtions lirnim}i' in ri'spect of a hiis!ne«<< carried > 'i

in t">ntario. bv a defendant out -.f ibe jurisdiction, a s,,er-ial tTn\ i-i "

is made hy ffiilr 147.
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After a senicp, not personal, has been effected, there is power toRulaiM.
make no ordrr alloniDg the plaintifE to proceed on the service made,
[ttit this power must be pni<Iemly exerti>;»^r|

: AdUr -. Hinjatnin. 1

Times, 308.

Substituted service will not be ordered under this Rule, of a writ

which coulil not legally have been served fiersonally—as a writ against

a colonial government: l^loiitan v. (lorcrjior of Xew Zealand, 1 C. P.

I., ."(kl: or against a foreign sovereign: see itighell v. Suttan of
Joh'jrc. Xaii-l. 1 Q. B. 140: TO L. T. 64 : or a foreign ambassador:
see Mutunis Bry v. Gadhaii. ISiM. 1 Q. B. ^33 : or of a writ for ser-

vice within the jurisdiction, where the defendant is without the
juri-;<Mrt!on. and there is no evidence that he left the jurisdiction to
nvnid service: Wilding v. Bean. 1801, 1 y. B. 100; or of a writ
iipninst ft partnership firm, upon a partner resident out of the jurig-

(iiction : Worccnfcr, etc.. v. Firbatik. I8l>4. 1 Q. B, 784.

Iliit where after issue of a writ for service within the jurisdiction

ilip .I<'fendanf, knowing of it, leaves the jmisdictinn, th'iugb not fur
the purpose of evading per\-ice, substituted service of the writ may
he fiutliorized. and the plaintiff will not in such a case be required
to issue n onncnrrent writ for service out of the jurisdiction: Jaj/ v.

Hmld. ISOS. I Q. B. 12; 77 L. T. 335: distinguishing Wilding v.

BcaiK Riiiira.

See also Fry r. J/oore. 23 Q. B. D. 395: Field v. Barnett. b6 L.
J. Q. B. 89: HiUiard v. .Smyth. 3H W. R. 7 : and note preceding Rule
162.

The principle upon which substituted servicp is granted is that the
servicf is likely to come to the knowledge of the party : Hope v.

Hope, supra; Furbcr v. King. 29 W. R. 035; where tnerefore the de-
ftndfint was shewn to have absconded from his residence and place of
business, leave to serve him substitutional'y. by leaving copies of the
writ at those places, was refused, and service was allowed by adver-
tising: M'olverhnnipton rf Staifordshire Banking Co. v. Bond. 43 L.
T. 72: 29 W. R. 599; see also Coulbourn v. Carshnn; 32 W. R. 33.

For observations on an order made for substitutional service, where
tliern was not sufficient evidence that the service was lilieJy to come
to file knowledge of the defendant: see Alexander v. Alexander 1 O
L. R. C39.

The Court will not set aside substitutional service if it f>ppears. orsettinR
ran fairly Ite inferred, that the defendant has norice cf the proceed- ecniceaRide
ings

:
Taylor v. Taylor, O. L. R, 35(5. '45. Where, after instructions

to .T solicitor to accept service had been revoked, and the plaintiff's
Polifitor so informed, nn order for substitutional service on the
solicitor was obtained, it was held that the solicitor had no Jocu»
tiaiidi to move to set aside the order on the defendant's behalf:
Taiilor V. Taylor, supra; hut a person served as the agent of defen-
dant may move to set aside the service if he is n..t the agent: Dore-
mun v. Kennedy, 2 Or. 05; The Ponintfrania. 4 I'. I>. ia">: cited in
Ti'jhir V. Taylor, nupra.

Th'> provision for substituted service' has been held in England
to ,ipiily to an originating summons ,is Avell as to a writ- Re Pepper J*'^^

'''^','''""'

32 W R 7ai: 50 L. T. .'-.80; 53 L. J. Chy. 1074: though it has alsooVwrVtr
hern hold by Penman, J., in C^hambers, to i*>l.ntp only tn service of
writs fif summons or notices thereof, and rfierefnre sitlistitnted ser-
vi,.. .if a notice of ai)pIiration for a writ of ;ittarhment wa« refused.
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italalM. .J,.,,,,., w. X. 187«. 10.-): 2 Oh.rl. (.'U. fa. 2li. It is nr..<uiiw.l
I

ever, tfjat noticra under Itiile 209 (see last clause of that Rule', n

'

be so ser^ell. !>ii.l that, under the BenernI .iurisdiction wliicli tlm ( ,
"'

of this Proviuce have in-retofore had. they may order suoli »oni,
'

ail papers Dot re<]uired to be personaliy served- see Rulf^ UT \',.-

3IcTn,j;crt y. Alerrill. 7 P. R. 405. and Rule 334 n» t.. imd<'J^ "
i

motion and appointments. Substituted service has been nll,nv,.,i

'

proceedinfts to set acide fraudulent conx-e.vances under R S o is-'-
c. 4H. s. 10. now fillies 1015. et aeq..- Dolion v. ilanhail ji

p'
|.

','

and ill Kndland of a notice of motion: Coak v. Dru \v x' i'^-,.

ll'J: llamilton v. Davia. W. N. LSSO. S2; see rinii. Pr.. .-.ih e,'i

'

1

1,'.,

'

•n order for an iuterim injunction; Young v. Brtugej/, 1 Ch D "--
a summons to shew cause, where defendant was evading servirr

' "" '

T. Auttin. Ki p. ilattn. 9 Q. II. D. 598: a notice of anneal
Warburg. Re Whalhg, 24 Ch. D. 364: 2-- Oh. D. .Till; a nil a ii.,

motion fjr an administration order under (^hy. Gen o (J'JS
Rule IM', 1 : Re Allnn. 9 P. R. 77: »..» also lie M„r„,]i \v
144 : Trvbner v. rruft'ier. 62 L. T. l.**C.

An order to proceed wituout service will not lie mad., suli-i n,. i

or equivalent service must be effected, if personal servic-. i.r a. c. ,1
ance of service cannot he obtained: ^V. X. IS7.".. n. 2<f'. 1 cli.Vi .V
Oa. 37. '

"

!;l",'.";l"",°" •" ''"'• IX-D- 2 Ch. n. 21!^. it was held In V. C. II.ijl ,i,„ ,,,.

Mirvk,.. aulistitution ot notice for service mentioned in the latter p."rt ..f tli.
ongiii.ll lluk: wa... not intended to apply to ordinary case.i of ii..r.,,n,
not able to be found, but who were within the jurisdiction 11. 1 ,,«
ever, directed substituted servic- of the writ bv advertising a'li.l Kv
leavme n copy at defendant's office and lodsinirs. which Is pjrnlv
authorized by the Riih- in its present shape. In Lrdtlrll v l/c/),,,',,,,;)

22 Sol. .Tour. .MS. Maniaty. J., held that the Court bad |iow..r t., makr^
•n order for substitution of notice for service within the jii.-i«,lin-.,n
See also Rule 2T;i.

N.

Whti.
service

set aside.

In such cases the time for appearance runs .'rom the time tin.
takes effect, that is. from the service of the writ at the place
tioned. or publicatinn of the advertisement, whichever is the 1

Drier

men-

Crane v. Jullioii. 2 Ch. I». 220
1.S7.-. 248: 1 Charl. Ch. Ca. 39.

see also .fohuxon v. Moffat. \V. n|

A combmatirin of different modes of eBFecting service where defen-
danfs 1 ddress i.« not known, ,„ he cannot be found, ninv be oi(<».i.,|
depending upon the circumstances of the particuler case.

Where defendant gave his -lub as his address, and an order tor
substitutional service had been granted on an affidavit of a ci.rk iliat
he had been to the defendant's residence but had been unable to efF.«
pergonal service, and juditmcnt by default was signed on the suh-
stituted service, the affidavit was considered mislendinc. and tha
order for substitutional service was set aside, though two years hs.l
elapsed since the signing of judgment: Johmoti v. J/cii^ic.« ' 7-^ \ T
Jour. 34S.

An order directing substitutional service upon solicitors of rl.

fcndant in a former action was set aside, it being shown that ill-
solicitors had censed to act for defendant in such former action
I he Pommernmn. 4 P. D. 1(15. See also Young v. Dominwii Coii..!,,,,.;
(ton Co.. 19 P. R. 139: and Taylor v. J-.ij;(or. (i O. L. R. 3.-.I1. ."4:,
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Eva:
juristic

°
fjiiii'i'iilj'y ill c nimiiniiatlon with him

J
/,.,.»;,.'.»'. W. X. 1ST7. 45; .l(«:in» v.

witliin llic Rul« 147.
./.iPleB.—Where thp clefendoiu wap supposed t

>-iun but had abucondwi or wai evading service, service "',, .,

.,1 l,v lenvinB copies of writ with his wife or other relatives ,„t„j{„aubstitutwl
litink of Whitehaven v.Htrvk

1 «iii«. W. N. ISS". !I2 : at his «llo»rf.

iM lol-iliss ami place of business, ami b.v advenlsillf or mailins

, „k w'ltrii. 2 I'h. r). 218 ; Capei v. Hrricir. 24 W. R. 4"
:

b.v servin.

licitorR : Armitage v.
n.s u.»naj:ing cWk nt his office*, ami uium li

yHztriUuim. W. N. 1875, 238; by serving tenants of lands in qups-

rir.J ill the' action to whom the defendant had given notice to pay

M'lif* to him. and advertisement: Crane v. .luUwn. 2 Cb. I). 220;

Ci.ulh'iurn V. Vatxiiav. 32 W. K. 33: by posting to dpfendant's last

nddresB- Dymond v. fro/(, 3 Ch. P. .M2: by leaving a copy of writ

at (Ipfpndanfs only known place of rpsidrnce. n rliib. and serving

-,>!!< !"!!* who rofiispd to accept service, but had acted in other matters

for dpfenriant: Rafael v. Onglev- 34 U T. 124: we Anon.. 1 Char.

Ch. Ca. ;{S: Hornby v. Holmes, 4 Ha. 306: Tottenham v. Barry. 12

(.'h! I>. Tit"; liy mailing to his addr«» and advertising: Hamilton v.

DtirU-n. W. N. l^SO, ^2: by serving defendant's wifp or other relative

Ipavine ropies at his rwiidence and advertising: A/w/Ioms v. Bannvter.

\V NriS82. ^K^•. 31 W. K. 238; Watern v. Waters. 24 W. R. 190;

Voulhourn v. Camhaw. 32 W. R. 33. Where defendant is out of the

iiiri-i!i<iinn Init hi« \vliereiihnut»i is, unknown, service luiiy be nllnwiHl

bv advertising alone, if there is no ;!Rpnt within the jurisdiction or

p'prsnn likely to lie in communication with defendant: Hartley v.

lUlkc, 35 L. T. 70fi: Cordon v. Hanna. f< V. R. 26C ; Wkithy v.

Honryvell. 24 W. R. ^^^ : Rnuley v. Sovthuell, 61 h. T. 805: or by

advertising nnd mjiilini; to various addresses at which defendant ha«

been heard nf : Stimaon v. i<timson, 6 Gr. 379.

Substituted service, when duly effected, is for all purposes equi- practice.

valint to personal sprvire : Watt v. liorvrit. 3 Q. B. T>. 3(1.3.

Where it is ncceesary to effect substitutional servicr on several

defendants at the suit of the sa , plaintiff, aiid the application i»

based on the same facts, a single affidavit may he used setting '>ut

thp necpBsarv facts and entitled in alt the actions: Orkmy r. Shaaa-
Aflfi, 8 U R^ Ir. ir>.%.

Any objection to an order allowing any particular mode of service

mr!=t be taken by motioL to set asiue the order and not by pleading
the ol)jpction as a defence: Preston v. Lamout. 1 Ex. D. 3G3: and it

should bo made before the defendant has taken any other step in

the action, otherwise he will be deemed to havf^ waived his right

to object: see Fry r. Moore, 23 Q. R. P 3Jt5: Western Sal. Bank v.

I'vn:, ISltl. 1 Q. B. 304, and notes preceding Rule 102.

Costs of a motion for leave to effect suostituted service are taIablpCa^ts.
in tlip cnuse: Engrr v. Bnrldry, S L. R. Ir. !H>.

147. Whore servieo of a writ out of Ontario may ho al-g„^gj^y.

lowf] under Kules 162 to Kit. and the defendant, whether ^'''''"^'

.1 hiiiHh suhject or not. is. or was at the time the cause of manap^r of

.ictKin r.roso. carryincj on business witliin Ontario, the Court in Ontario.

nr fi .iiidge may. if the cause of action arose in respect of such
'ii-r.'--. make on ord'^r nilon-inir serriee nr>on anv person
hiiviit;: ii".' contiol or iiinnnizenK'nt of the busine>^; and siicn
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"Si'-ioo. f^„j^j'''°^l
'',^ eq^iralent to personal service upon tl,o ,|..

See Italic 1511-lUl.

Indorsement I^m T' i j i-

p;™"",'".',;', ^K"" '''^.'^^'"•"J' 0' " "'•'t at tlie office of o SI,,rilT
Sr;,;£,'^or^ervice, lie shall indorse thereon the time when it ,va

"wil^tS;
Jehvered: .mJ in case the writ is not served within ten dav

r;,"°' '/\^' s"«^l;, Jehvery, the pkintiflf shall he entitled 1. l
the time of the re-dehvery; and the mileage and eost^ oservice of the writ by any literate person afterwards shalin case the jjerson served was at any time during such teu'days wulm, the County, be allowed in the taxation of ,,,

"

as if the sen-ice had been by the Sheriff. Con. Rule 25 1.

'

iSe^ Cor,,, V. io,„?„„. 13 P. R. i»5, an^ Item 17 of TariS .v.

s3H' *
**?."

'""f
^'""'*'

'''""S "PP''^'^ '»' Mglects or rcfu^^i

; "f^^'Z'
"'" ""• *^*" ""^ expiration of the ten dav.me plaintiff may issue a duplicate writ on the praecipe alreadv

filed, and the costs of the writ not re-delivered niav be iv
covered from the .Sheriff. Con. Rule 2.i5.

16©—(1) The person serving a writ shall, within tliiw
days after the semce. indorse on the writ the dav ,>f tlio
month and week of the service thereof: otherwise the plain-
tiff shall not he at liberty, in case of non-appearance, to pro-
ceed by default [without the leave of a Judge, such leave to
be olitaineil at the sole cost of the plaintiff].

(2) Every affidavit of service of sucli writ shall state tlio
day on which such indorsement was made. Con. Uulc iM.

«if,?!i„nT
"*'''" "• "-• "'"'''' ' "P"'"'^' "'"' » "W'v I" -.:

atitutional aervice. "

mnWnJ *•„ i '" ^'""''"^ ''• S"™'^*. W. N. 1888. 84, the time formntinc the indorsement was extended under Rule 3.W.
An .,nler to am.-nd tin- inilorspnu.nt of servire was crnnt.'.! vvli,.|v

Ir.'as."" '

""' '"''°'''"' ''' ""«»'"' "!"" > ilfrphy. 2 L. [t.

the"" dlir!?',,""' °"7T' '" '" '''^'"' "''"'' "= indorsement .h,.>v,.|

w X i»4i
4.5"""" ""' '^"^ "' ""' ""'' ''""' ' """''

Holidn.vK are not included In the tliree da.rs: R«lr 343.

: Tvi'/t^lVh""?! ""*,"!"'-'.' '" '-°"'" »f.«"l'»tituted sen-ice: n,mn,,H

ladoraa-
tnsnt of

Mrvice.

V. Vroft. 3 Ch. D. -.12: Cnitc V. Kuttiiifjwrll. \V. N. 1875. IJnO: 1
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Cliarl. Cb. t'a. 40; or wliere Qotice iu lieu of a writ (see Hute 105),Rul«i
u wrved: Fitk v. llialUrtuu, W. X. IVia. 145: 31 \\. R. 87; 4" L. 111,111,
T. 3:5*: or wtiere tbf writ is served by nilvertist'nieut : Liaiii v. LoumI
TS L. T. Jour. 318: W. .\. 18S3, 54.

Xhere is yoiver under Huh 3111 to hold a service to be valid uot-
witbstaudinff tbe waut of strict cumpiiance witli tbis liulc; atccrg v.
Utiijcn, 7 Times, 1S3.

{h) Murrkd Wimien.

ISI. A married woman shall be sened in the same man- JJ""iea

iier. uuJ witli the like effect, as if site were a feme snk. Con.
'

""'

liuk- 'iol.

(() liifnnls.

15*—(1) Where an infant is to be served iu respect ofSer.i™

lii- interest in an e-state, whether beneficially or in a rcpresen- "" '"'*""

tiitive capacity, with a writ of summons, pctitiiiu, aotiie of
iiii ajijiiication or other proceeding in the High Court, he
siiall be served by delivering to the Official Guardian a copy
of the writ, petition, notice, or other proceeding reciuired to
Ije served. New. See Con. Rule 258, first pari.

(2) From the time of such service, the said Official Guar-
dian shall lie the guardian ad litem of the infant, unless and
until the Court or a Judge otherwise orders; and it shall be
tlio duty of the said OHieial Ciuardian, or of any other guar-
di.ia i^ppointed for sucii infant, forthwith to attend to tlie

interests of the infant, and to take all such proceedings as
may he neces.sary for thi> protection of such interests in the
proieeding in which he is apjiointed guardian, and for that
purpose to communicate with all proper persons and parties,
including the father or guardian of the infant and the person
v.ith whom or under whose care the infant is. See Con Rule
3.58.

(3) In case there is more than one infant for whom service
i- made on the Official Guardian, one copy onlv of the writ,
I'dition. or notice or other proceeding need lie served, but
the name of each person on whose behalf the Official Guar-
(liiiii !, scrv(>d shall be stateil on the copv served. Sec Con
Uiilr 358.

Tlip practice under Enjt, (1883) R. .M is .liBf^rent.

iJ^'J""'*
in whicli the OfBcial (lunnlian is to act are those whichtorn, rly were dealt ^.-.th in ("bancer.v. ,1... „hrr. an infant, whether

V^VJ^'^ :=^'' '". 'V'^"" " "»,«»te in ,ues.
tioii in the suit. The present Rule furtli,er e.\iire.s«I.v proviiles that
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uri infant
pvriionally

when
nt(T;iwnr,v.

Guardian
i>lher than
otfirial

Kunivlian.

ilra.„„„, V. ,s,„i,„. 11. Ont. 55S. J/,„.J„ v! fr».\.,'on^- ,^,
Service „„ ,1,0 Official Guardian of n notice under Th. r,

See also notes to Rulea 185 and 197.

or the recvei-y ,., laiuU. g„„d,, or chattels of which ie ,"

u ..m,ll, „n,I ,mo ,„i,v of the writ shall also be maile.l toor tiehvered nt the office of the Official Guardian, fwho n .^en er au appettrance for the ii.fant. in the ah.ence of ..iiZorder or directionj. Cm. Kule 359.
'i'liis Italf varies from Ens. (1883) R. 51.

fer^M""''''"
'" '"'""""' ""'"' ""' '- "" ""^" '""• Rule 2.-|r „..

.«'!• also notes to Rule 102.

184. fl-h,,r,. ,I„. a.-tion is „p„i„.t an infant in r,sp,vt r.f a
jer^oijal tort or for the recovery of ntonev onlv. the i,f„,„

Rule ^no
"' '" "'*' ''""'' "' "" "''"'f 'l^f^dant. C.n.

S.... notes to Kiil,.^ 1.-2 anil I'JT.

,-
,*'*,,^^''",'>' •'" '"''"" 'l-'f""lnnt is not represented hx the

he'r'oL;"" ?'f
-"'"""" '""> '" "PP"inted for hiin !.v

tne Court or a Jud-e. Con. Kule 501.

2:11

'i'lie I^iLilivh i)raf-tic. is different: »He nv.rtc v. DuVenia,,. isin. P.

.s^e note to Jtrilr ^r^2.
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i liiii-r Lhj»» Hul' ilie tlelVudnut umy liiuiKuU u-tcnf ;iiiin-ui;iiioi- luiikti
;

nil .ippliiiilii'li ill tJUuuiba'a to iiiipuiUL u i;iiui'<Jluii uU tiltm. iiy wUtnu

,1,. ji.iv ;ii.|i'ar 111' i lit't'eiid ilii' at-tiou. .-i m i asi- lie tli.c.-. noi, th"

,.l;iiii!ill' uin,\. al'lti' ill'- lilUL' lor .qii..'aiain.' ^a^ rlupx il ..I..: .l.'I.'inliiiii

Ua> liol jtiJiR'ared by tfuiirdiiui. murf uii iiulii-L- tu Ltif iifl'i-ii<liiiii [>i.'

ilir iiij".iiiiM>iu «!' ii ;;u.ii'(iiaii <i'i tiUm f>j;- liiii>, uinl it' ib)< (k-t't'itiltiiii.

iail' to huimuatt' a, guuriliaii, the pluiiiiiil may jirulinOi^ in- iillwwol

[u ,:. :•}. ilic tulist'iit ol til'' ptTsoii iiiJiuinniiil. itinl jiii allitlavil \j\

ii.v (.nii';->. Hinl iliai Li' has itn ikIvi'I-t iIll^l•^•^l. >li.ailil W tilfd ; ^ .

H'jo' .. liiuliU. i;j 1'. K. 'T. and the iiruiuiv-.l i,-uaril;;iii .,li..uiil ttl'-i, i

li. ii.irt tilt' Judge with ilie ufunl: Itulr JLil.

Wlii'r.' .1 plainii;! know-, iliru tln' <l.>lfinlaiu i^ a uiiuoi' h.- .-.1m ...i

:,..[ i.rurwd with his actiim uiiiii a yimriliaii has iwrn appoint'il. r

iii^ lirof .'iliiic.^ limy ln' iiunlid: hut in ^t"nt:i.'"ni \. .'^uiith. In (.),, .

.'i.'iS (an actiuii ut' tort), tlii' uiipuiutun'tit i.i' a cMJU'ftiaii \vii~ lirlii imi

;• Im' imporarivf. so tliat thi? want nl' oiir wimid not ii.-'-i'x U'ily in-

>,iii.iiiie lin' i>nirc.'diiitfs al'uT judKiin'rit. whi-Ti- Ihi- dfft'iidant was
tml nuitP Ii" aj;.'. but hi> intt'i'tstf= npiiciircd ti. lii- riii;ii lo ha\.'

;«'.n >ulBci('i,tly protfii^d. !i»d the fiut of h.s inl'uii. y ',>a> wi-ll kiiuwn
lo liiH pnri'iiis and -oiicitors. and im oiijectinn u> ilii> wain ni' ,i

:r,;inlin!i had '.

i !! lakeii uurii lin- cat**' \\ii> in lii.' I 'i; L-'-.iiai "iii:i,
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I50. Siihjcii 1(1 llulo '^'il. any pef^i-ni iiiteiestt*'; ui.ty

ly m ;i .Judge of riic High Court for an order !?ui)sii!ulin,ir
'

ii^tl.or iriiardian ftir liii; Olliciitl Oiianlian. Con. Huh '.'<;.'.

Ilii™ A'u/p is in BubstflQtifll nccordance with niainfiy Ordtt- I'lJ.

In Ihvl'jhiy \. Hiniijins (Mr. i >altwi.. >!ai-i!i. INSl' - . tl»' jimi;,. r ,;•

infaiif d'>fcndants of toiidiT jcios. who was aUci ihi'lr -•tmrdian ap-
;,..ir.h(i liy iln* Surrogate Court for th^ purpos4> of tnkii^L' |>n>.-t>rttiii;:-i

111 tlicir bihalf for partition <.f ;h>' liiii(l> in iim-stion iiiai'T /'.'< PnVi-
li"i \'t. ni'Plii'd to bnvp a ;;iiapli«n M:h.'r th;iu ih.' (Uliiial Guardian
a;n>;iUtHi. Tber^ was no conflii-t of im-ni^t and ili^ ac'tioii i,iv,.:;,M

ii rartitinn of lands inheritt n by the infar.t.-i from rhfir ;;rniidl'ai!h-r.

but th.' Miist.T in Cbambrrs b-ld tli:'r tli'Ti' n-as i;o Milh-uMit n'..-i,n
.'! iii'im: under the powpr cfmft'rr'-'d by Tltis A'u/r. and th: t thf ii'ilii-y

..'>l''"i bv the Pulen of appointini: tbi- otrK-iai iJiiard'-ii w:.- n m -'.,

i.r .!..|,;ii'tor] from without soiiip roasnn. ;i;i-,r; i\'o\i\ th*' w i>,li. ^ n;' th"-.'
\ !-M n:iti!ra!!y hav.- itip ran' .;f th.> inf-int^" initTPsts.

""hi :,ii aMdin-Jion at th.' inslaiicp of iin infant of 1 - .,!iu u-a-; .--n-
-..;i!-.-i ,a]>;tb|.' of I'sercisins a s.-nml discretion in uiaiia;:iti_' !iis iwii

''

'•i
.

:!iii! apjdied with the appn-batinn .,{ his fntli'T. a u'uardi.in
' '' '• ''y 'h.' inf'on 'VMS ai'Voi'M-rd nuu-r :li.- u}ny.- -Ian-- ' ih-
]'':'v<- ut' Tlie OHiria] (Jtiardinn: U'K'ini*' v. I>v-i"hi, j ,\ ]. i-_ ; .-,;i.

Sw also note to Rule 221.

l"l.' (.,.;!

Innai'r.

1 ucrl'i appi'at- m hav.- inherent jurixdiction ,

.'ianiian for a yuanliait ai.pointed unil.-r l>'"l'- .'>

[S:ihio(-.i !.i tlio ]irovi>ioii^ of srction ..'

!!' Kovi-Hfl Staniros of Ontario. 1SS;1.
'V )'.'i'-,.;i of uu-')iiihI \\mv\ not .-o I'oiiji''

iub-.

of r'-aniiM-
,

'\ ^vhen' a ',
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li'Hi [iir jmltiiul iloi hiraiinnj, i> a dt't'uiinaiil,

111 ilif luiiiilir III- tlif p* ilh wli.

liet'i'iidiiiit Hi imsowiiil inin-l le-ide^, ur midor wli >

i-. -hall, unlt'tv^ otiicnvi-r nnlcivil.

( un. Iiui.' '.'I';!.

iteriiieil

, S. 'I. ^^il7. c, iTi. s. 8. nuth')liz*w iIk- *'

\vv>m a \H^m^U witbuut itn iiii|ui>'itioii.

i:. ::1T

l!v U. S. U. c. ul7. f. r.;!. lU'- In-p'" f" "t rri.-.ii« ai,.: f.iiji;,

i;..ir;tic> ii* »./' uffntti tlit* coiumiiift' oi iM.'iy luniHic "im lias ti.. i,i]i..|-

(..luii.iiti'f. ami is d>-tiiiiit'(i 111 ati.\ imlilic a»>iiiai. >-i'vii'
, iii,

hisiit'il'jr IB not, liottevti-. .-ulliLitin. It. S. <>. c, iilT, -. .'..'i. i..i'im i-.'.|

u> in tliis iliiU'. |ir<>\iiles an lollows :

—

55. lu I'liHi' ;iii,v ai'ikm ur .jii.or j.i-ii.'.'.fiiu- U iif..ui;lu iii,i h.-' i

]i.T-uii (i-utiiH'l as iiisjiiii' in 11 jinlilii.- asylani f"i- tlif iasnuf. ii >h:ill

II. .r li.' •iilH''i'ii- ill "Hi.T li. I>inil 'he f-rnt*' <'f -u. h in- !ii.' i-i , .,r

T/^ iii;ikf tlif i.n.cfMlilit;>. .illi^rw i-" MiliiL to s.T\f hh.v ^^rii. i-n..

f.T ' -iili-i .luciiiiH-iii ai-m llii- Iiisp.Tli.r .if Tri-.-N ni.il I'uM.r

( li-riii'-. iiltli'Hi;:!! <\\>- Iti-i-M'toi' i> ii.iiiM-i lIi.T'-iik iin .-iinni.ii." . !i:r

;li.- -;,iii' i.idt ••-'(Uni.'s -luiil niiii may he t;ik<Mi r'..r ih.- apiioiuTintiiiT .,

- .III.' ..'ixm .>r I'tTMiii- I • prot.Ti 'h.- iiU'Ti-'-is of ih*» liis:ntr m.t>..:

iifi^r. 'iiid ill ihf actl-in m- '•\]\>-r in < I'lMiitr. a;- \roiiM bi- niiiiUir... .

niiitbt !» iiik*'ii if rlie said Iii'^ix'rtfn- was not iln- I'^mniittr'f uf I'l.

Iminrlr iiniler tliis Act.

Whprf- ii iuriiilir hml no roiiaiutt'>i'. iprvin' "ii'^. in Kiiiila;;il. ai .

Mi 'n bo 'in 'hf k.'rp'T i.f :in n-yl"m n-ln-n- ili.- lunarir ....- liviir,-

Tlmrn V. >-;-'<//^ W. N. isTO. "-l ; :J7 W. K. *;17. ll i~ rh- -iuiv nf i;,,-

ko*>pi>r iif nil a.-yliiii) lo all.>w \h.- writ to In sf-rvnl : linii.-".:' v. ///);

iH'M. \V. N. lSt57. 17. iiiiii'ss thf -irrviro miglit bp injiirioii!' to lij.-

liiliiitif Rr )fiiii. :j <liv. I'll. 4'J!>. Scrvico on tlu- manatf^'r T a

h.nntir .Iif-iHlrinr's Lumii-,- iv:i- h.'M La.l : Fi.nytn'l r„ v. /<».w./,

10 g. R. f, 471.

IJSM. W'U'v -li-vir.. of ;^o writ no fnrll'oi' jthoi-tHhu'^

>]}V^] lio tnkcn n,L^iiin-T r. ilrfr'Uflniir who i~ a lunatir jin.l 'i:i- i^^

cnnimittop. or iicnin^t .^ flcft^iulant of iiivtun.l iiiinrl iv -

foiiiid until ji .iriiiiv'lian ad lifnv i> appointi-'il. Con. T'lli' ?i'I.

Si'c imfpf" to HulcK 217. '•f «<•'/

Wli.Tf th.' ffirr ..f iinja.-y is (li'*rut«>d. nn-l th.' <lffrii<l;int li:i-^ i-''

bpon jiidiciMlly fr-und Iiinali''. nn inquiry woiil.l prohnliiv Kc im-iW- 1

nn 'his point.' on Xhf appliration of rlio -l-f'-ndant. hcfoiv Tppoinrii^.-

a puardint. : '"«' Hf>irr\( y. frii'it. tu", I.. T. 0.72. the (*(U<p of a plaintiff,

Whprf prrfM'dinc^ nro takon npninst a hinnlif ilff^ndant withnui

rhc diif appoin-nK'nt of n L'liardian. in th*- maiinpr pi^^srrihwt liy

l.'ul's 2is. ''t .vT'/,. thfv mav b*> st>t a.^idf a^^ irn'L'nhu'
:

TTwrnn'^' -

,

rri.-.r. 12 r. n. 'jm.
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(/) Corporniivns.

159. ^^^lerp a corporation is a party to a cause or matter;

(,1) A writ of summons or other iltK-ument In- which the

caii-r or matter i^* commenced, and.

(h) In the ulifencx' nf the appearance of the corporation Iiy

solicitor, all papers and proceedings in tlie cause or matk'i-

1,1'lnri' the tinal jiuljfnient or order therein,

niav he served on the Mayor. Warden. Reeve, President, or

(ithcr ht'itd otHcer. or on tlie Township. Town. City or CcMinty

Clerk, or on the (^asliier. Treasurer or S. retary. Ch-rk or

iicint of >mli corporation, or of any Itraiich or ajit^ncy thereof

iu Ontario; and every person who, witliin Ontario, transacts

or riirrit's on anv of tlic husiness of. or any husiness for nny

corpr.nition whoso chief placo of Inisinoss is without Ontario.

.-liiill. for the purpose of beinp served as at'orr.'^aid. l>e deemed

tin- ii'ji'nt thereof. Con. Ruli' '^<iT.

'I'ln' Encr. (lSs;ti II. "t. Hrst clniit"'. fnntnin« nnnlonnns prrtvisionti,

i.iiiL' ;i ron>'<>!iil)iiion of th*> reppalpd Kul'" of 1S7.*, O. J>, r. 7, nnd tlic

inovisinri!* of sw. Hi of thp C. I<. I'. Art of l^Cl2.

Mervlcp on

tioiii. h<m
iffitteil.

I thp residptiri* of n. corporntion : s<*p Rftiik of Sova Soitiri

>nn. 12 ('. L. T. 178.

Ikjiiiitiixi

''<iiii(ianit

Mrhii

Thp Mother Superior of a convent is not the *' head officer " within

till' corn-sponding Knj;lish Rule upon whom to sorvp th** writ in nn
nrtion npainat an order whose fi;overnlDg body iit in France: Oolding

V. ifrilcr of La S^ainir fninn tJcn Haortnn C'oeiir*. r»7 Ij, T. 00i\

WliPthrr fiirh a body is n corporation qnirrc Ih.

Kiilf lo!t applips to a lorapany incorporiUfd I),v the Itomininn.
Such 11 company cannot in any Provincp hp recnrdcd n« a fort*iirii

rnrporntion: Ttitlcr v. C. P. Jt., 2!l Ont. fiTyl. (k".!!; '.HI Ont. App. 4(17.

A'^ rn such coropanipp : Bee 2 Ed. vii. c. Ifi. s. SO (!>.>.

WiihTp the head office of .such n corporation had I>opn iit Ottmvii nt
the lirtip n{ tlip issue of thr- writ. nnd. fhoiiirh it was said that tlip

licnd nHirp had bpen changed to Montreal, thi" was not clearly sdicwn
to lip tlip case, an order for substitutional service of the corporation
liy it<l(crtisinE was upheld, there beinj; at the time of service no place
fit" tii.sinpss of the corT»<>ration in Ontario, nor any reprpspntalivp on
Hliiini service could Ite made: Oold Run < Klondike^ Mining Co v
('uxntian QoU Mining Co., 5 O. W. R. 411.

Foreign Corporations.—A foreign corpoiation is not subject tOp
|.n"v-^ simply because some person in its employ as clerk or agent coriSion-*
ran bp found in Ontario: per Moss. .T.A.. in Murphy v. Phunix Uri^lge
Vii.. IS p. R, .",02. A foreign corporation in order to Ik> sued in On-,
tarin must be carrying on business there in such a way as to render ir

Piibjpct to bp deemed resident within Ontario, and in order to sen-e
a writ upnn it within Ontario cimp perwn niii?t bt- wcrvL-d within
Onrnrio who sufficiently reprpstents it; if a clerk, he must be one
Imnsncting business or pprforming duties in Ontario on behalf of
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mi
*iiuli it

. tli>> I'orpnmlinn of ouch n iinlitrc rlint If trnniinctcrl or |)r>rfiirni-'<

clirk of n tloint'Httr rorporattoti. nuiiltl mnkf hini n proper \„'y

tM' i>i>rvM|
: Ih.. per Mo-t, J.A.. r»<C: or one who trnnaiirti »v .

on in Ontnrio or <« ntrott or nannRt'ii (or ibe corporation Kuim
i

the hii-int'«i which it prnft-^tiM to ilo. nnd for which it wiid it],

Rtfxl: 1,1 r iUXft, J.A., /b., p. .VM.

It i" tiiltifiifit to wnrrniit rwirvlrf unil<»r thl* Ruir ihnt tlir

tion \* nrtuniiy cnrryliiB nn lnifinMn within ihc jurlxftirtlnn.

tn» mtT»'i.v tcmpnrnrlv dninir «o : Itnnhii. rfr„ v. Irfim-f;. <

!!«f_'. 1 K. H. .It::: Wl L. T. 472.

WliiTf rhi-rp In Mirh nn nfflccr nr np-nt nn In In thU Rtttr m..tiri„n...|
of n (•(.r)>nriiH*in who-v chief pincn of hnxtni-w i* withnui Otimri.i
•iTxif-e miiy ht> cffprt'^l nn mirh "fflcnr or nufnt, cvpn in nn iiitimi r*.!

"Iiff'tinir II linhilitv Incnrrwl h^ th*» corporntlon ont of tli'' I'mvitt. ^
ArniMtronn \. Unmiihirr. .'I O. L. R. 30.^.

SfTvict* within rhc I'mvlnc mm thf IVf^-iih'iit of n for..|','ti r.ru...^
tion wnn hflil hml n horp !r vent not "hewn rhni it trnii«n.ti>r| ,-1,

M'«in.'« thrr.': iri7*'>»i v. rhtroit ,< Mitir.tiih, Ru. r„„ rt p. i; ;i7

>Vh<'n> n forcisrn Infuirnn'-o Co. hnd n hfini otllci' for tin- T'nn In. ,.
,ri

TomniM. tuTviep on thp Im-ni ncpnt of tlic To. nt Otmwn Wii, ),. ,^

Itooil. n'in\ifhBtnnilinB tlip proviwionfl of Hit' I'oni. Ad. 40 \'i,r.
,

(i

*. 0: TTtV-ioti V. Ftnn l.ifv Innurnvcr Co., H V. H. ini : sw n"^^ It. S
('. r. ]'J4. ", i;{: even fhoiiirh thp rnmpnny hnd trniwf'rr. ,! ir«

bu»in««»« to nnothpr company, the nnlhority nf thp iiRpiit rcmniniii-
nnrpvokpfi : Ammtrong v. I.nnrnnhirr, nuiira,

l-'nr ppciiiinr cirrnmBtanrp-* iin(U*r which n i'orT»orntton w iw li.l.l n.t
to imvp hml nn agpnt in *)ntnrio upon whom *<'rvicp micht hp .iT'.tMl-
spp Muriihi/ V. Phtrnix Itrirhii ft,.. IS V. R. 4(Nt. 4!l.".

" CarrrlBc om Baainew In Ontario.**—Spp cn^po tinrlor /.*"''

It hns b^n (iociilcd innjcr tlif KnRlish O. 113 of IH".". nnd «. I'tfi

nf thp .did. Act of 1S7:{ [hpp s. -2 (7t nf the Ont. Art. nnd I!. S. 1 1.

c. 1, s, S (13il, thnt n forpiim cnrporntinn, thonsh it iluc^ imt . irrv
nn hnsinefl** within thp jiirisdirtinn. mny hp miPtl thprc in cn«i'^ \\\\-t-

nn Indivitlnnl forPicnT might hp simd : spp W'tnlmnn v. M-thl-lifi t

rtc. 1 Ex. r>. 2.17 ; Scnit v. Thr Rofinl W>tT ('nnittr Co., 1 t}. ]',. ]\
404 : Rdi/al iliiU Stram I'/irkrt Cn. v. Rrnhani. 'J App. f'nw. :WI. Sn^h
n corporadnn miftht. under i]ip rdd prncticf. ITTivp Im'pii sti-'d in On.
tnrio, nnd tho moilp nf -i'-rvirp in sncii n cnop wa?* prpscribfd Iiv <'liy

O. til*, nnd It. S. O. 1S77. c. ."rfl. ss. .-"lO nnd .'1. Sinrp tliV .Tiid. .\.->'n

forpitin »ipfpndnnt <an only In* sncrl whprp Rnht l*i2. H Hif/.. n]']\]\ .

A fofpipn corpnrntinn which rTlrrifs on imwiness within Onr:i'ii. i=

cnpflblp of ln'inj: rrpntpil for tbp piirpn«.' nf servirp n« n I'mvin-
cial cnrpnrntion rpnidpnt within thp I'rnvinrp : HagqUi v. Cowiit'iir.
itr.. 'Xi ti. H. n. r>l!t: ni L. T. 74s ; npprovine of nnd fnll-.wina

.Stirhi/ V. \on (tpprit. L. K. 7 (). H. 21*3: spp niso Palm'r v. ih.iiltl'*

MattHfarturinfj Vn., W. N, 1,SK4. fi-'i ; per Lord St. I^nnnrd'^ in 7/n-

Varrott Iron Co. v. Xlnrlfirrn. Vt II. L. ('. nt p. 4."fl : Ln ftnurfrnqiir.

-f) L. T. 3in. X\\: a. <'.. »ul> itotn. Compagnw-Onunitr v. I.nir. 1VKI.

A. C. 431 : m L. T. H4.".: l.Oft,t,t v. Bnnt o/ Scotlnntl. V.nn. 2 K. K
4!)5.

A forpijm rorporatinn. nil thp dirpctors nnd offic*>rs of which nrp

abroad, hut thp majority nf thp shareholdprd nf which are in Ens-
iand. and which hji« n I»ndon agpnt with a London i>ffic", hut rnr-
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1.-. un II" (TiiiHi'ttl <»r pihIitIbI pari nf )(» Ituxini'MM in KniclHml. U Rate IM,

%l t «h. 3.1'-': 41 W. U. •JM: tW I. T. \X\

Nor iiiii a foiviltii tiirporutiuli whItU mlvfrti"*''* tlint hiiinlricH imtv

.'iii'i<it' at tlif irttlt')> I'f il" iiKfilt" nllblti tile Jiirlmllt'tiiili. Im> M'r\*<(l.

I,*v M-rniiit ilif iiiuntiitiiiK <l«*rll of "urh nKmiN wtit-ri' Ihf ntllr.' In tin-

.ii;..iu - oUtt-f. mill il'»* •'''•' '" •''•* "«••"*' iwrvniit: Iti friiutiitr

ri,„„iilnii\ ''>
I.. T. 'il'-'t. I»i' «•'•' /" lUiHtpuflHi. nuiira.

H.Tvhf micl.T ilif Kng. (IHKti U. .V» wan lii-M i:'"..! cm n furt'lirii

ttirpi'ratlon wlili li liml tin ngt-iu-y officp in Ix>n(loii
:

l.huinux A f'-j.

V. //«"?/ A'""ff *t Shnnnhni llnnking i'lt.. X\ t'li. 1). 44(1,

'|')i>- »<)nl " clf'rk " in (hio /fif/r nifflnx ii pi'inciiml ntnof^r iiml not

I, iii.ri' Milmrdiiint.' . lerk : Wnllun v. Imrrrnu} C,,.. lit M. Ji( W. 4:t«

;

Mnckn-ifh v. (IhiMynr. L. It. S Kx. l.Tl.

\\ IttTf. li.v II "Hitui-'. t-fivifc (if a writ iiUKlit Ih" fffi'cl.MJ l»y Itflna

l.it nf. or neni Ijj' P»m*1 (**• tin- ((miptiiiy'" *»lfi»'^. or tfivi-n to tin- -i-cn'-

ijii>. «tr if n<t wcreiary. to a liirprtor. and th»> coiniuniy lui'i in» otliif.

;i:.,l iIk' actinri wim l»rini«lit l)y tlic wi-n'tary, M'r\ let* on a ilinftor

nii" ln'M iiiviiiltl: l,axrrr»nun v. liuhUn Mrtriiiioliluit. i tr., HaiUvnii.

ri L. '1'. :t-'.

Scrviiv on t)i<- )i<inl<lal(>r nf w cmnimiiy in nut iiixxl si-rvici- uti tlu'

ciiapMiiy; m,- Itt flutnix, 7.* I- T. lilNl.

Servii'c Hiiliiii the jurlwUction on n hrolcpi- pniployi'd liy n for.iirn

.inpunitiiin li> iihtain milwcriptionn to itx stm-k. wn;* lii-ld roihI «*im--

lici. oil tlif corporation: iJlohv /'. Vii. v. HUltoii. ft. M. Co.. 'X\ ('. I,.

J. 771.

.\ foii'itrn corporation mny contract tlint pr'n-ow*. *•((„ may lie si-rvt-d

iiji'in a porxon within ilit> jiirimlictioti, anrl th«> api>olnlnit>nt of siicli

|i>'rMin at 'rrevucable until some other iiK>'llt it appuinlt^U : Tlmnti'i

.^H//./.Mr. (7c.. Co. V. Horit'tv ImluMfrulh: fir., tlcn iletauT. ;W \V. U.
7S: m L. T. i>24; Monlffomn,/ v. LkbcHtiml, 18!H 1 Q. R. 4M7 ; hut

<ii;1y in a ciixe whero t)if Court ha»i Jurixdictlon to allow K«<rvi<.-t' of n
wrir out of thp jurisdiction: HrHinh Waoonu t'o. v. Wi^f. ISlKt. 1 Q.
II. o5, 37.

A ( oloiiial ({ovcniinent : Slomnn v. dororiior of Netr Zmtaint. 1 C.

r. P. ."t>.'l. and ft forpien (lovcmmpnt : Stroanbrrg v. fuaiti Ricu. '£A

\\. ft. 12.1, hfivp been held not to be corporations.

160. In the case of a railway, telegraph, or express cor- RervioM ot

pi.ntfi'in. scrvif*' may Iw cfTccttHi under tiio iii'\t privcilin;:
J,*'J^'i^,1!^,j.

Rule, on the agent of suoh corporation at any branch or iwaiiona.

af:tiRy thrrcof. or n any statinn-iiiustcr of the railway com-
panv. nr on the f*^' h opcrntor. or express agent having

r.r express office belonging to sii(bji- of nn-'

)riition.

notes to

Rule 2fi8.

15».

Tlif rnnadiaii i'arific Railway, whose head office is in Montreal.
w.t: y.TVHd in Ontario under (his Rulr with a writ of suniniont* in

an acfinn to recover dnmaiTH for nesrliifenre in British Coliimbia. flnd
the -tTvi.'.' n-n-i upheld : Tptlrr v. Canadiati Parifir /?m.. 20 Ont. «r>4
Jf; (ini. App, 4ft7.
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But «n aftion against a railway company in Ontario, wlws.- Load

oflice in in yuebec, tor damages to landu in anotlier I'tovim-.'. tin ,i,|„

of the plaintiff to which la denied, cannot be maintained in Oiumi,;

Brereton v. Canadian Pacilia Ry., a) Ont. jT.

IttI, Where, bv any statute, provision is made for sen ite

in any other manner, service may be made accordingly, i on.

Rule -iCi).

Same as Eng. (1883) U- 55, laat clause.

A mode of sening companies incorporated by special Act, ami l,y

letters patent, was formerly provided, in the case of coi|...r;U..„-

created by Provincial authority by B. S. O. 18i7, c. 140 s. «. ami

c 15« s «0, but these sections hare not been consolidated in the 11.

S O 1897. Sec B. S. C. c. 118, s. 42; c. 119, a. 62, as to compnnifs

Incurporatcd by the authority of the Dominion Parliament; aiij II,.

c 1"4 ss. 13 and 10, as to inBurano- uompanies. See al«i IW.K. v.

Land'and Water, etc.. Vo., W. N. 1883, 174, and Uarceu v. Il,,n,.j.

U Ont. App. yl.

The provisions of any such statutes must

IVood V. Andenton, 3« W. K. 918.

be strictly fcjlluwt'il

(ii) Service Out of Ontario.

The right of the Court to order service of proceedings out .if tln'

jurisdiction, whether on British subjects or foreigners, is not an

inherent right, but depends altogether on statute; see /iir.. I »*,-

Africa* S. Co.. 82 Vb. U. 350; and see Re Butfield, 32 Ch l>. II,;

Ke Maugliam. 22 W. K. 748. The jurisdiction of all Provuirial

Courts is prwiio lacK only territorial, and, generally speaking, i« cspr-

cisable only over persons and land and movables withm the temtnnal

limits within which this jurisdiction is to be eiercised. " Territ..nal

jurisdiction attaches (with special exceptions) upon all persons eith.r

permanently or temporarily resident within the territory while tluy

are within if but it does not follow them after they have withdrawn

from it, and when they are living in another independent coamry.

It eiista always aa to land within the territory, and it may be
. xpr-

cised over movables within the territory, and in questions of iatu«

and succession governed by domicil. it may eliat as to persons ilrani-

cileji or who, when living, were domiciled withm the territory
;

ijirdar Otirdyal Singh V. Faridkote. 1894, A. C. «70. In the samf

case the Privy Council laid down (II that no territorial Legislniiir.'

can give jurisdiction, which any foreign Courts ought to reconui-.

against absent foreigners who owe no allegiance or obedience to th,<

power which legislates; and (2) that in all personal actions ih.>

Courts of the country in which the defendant resides, not the Court*

of the country where the action arose, ought to he resorted to. .Ami

it was also said that " in a personal action to which none of the

above named causes of jurisdiction apply, a decree pronoiinewl r«

ainfiifcm liv a foreign Court, to the jurisdiction of which the defpn-

dant has not in any way anbjected himself, is by intemationnl law

an absolute nullity."

The present English fiules as regards suits against ataeni

foreigners, which nre followed by the Ontario Rutet, are the result

of diplomatic remonstrance in regard to the previous practice of iIip
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KDjjIish Court!, and they were passed "to bring that practice intDRulaiss.

acfwrdfliice with well-Mttled ruieb cf international law. or at all

events, comity "
: >**« per Lord Coleridge, C.J., Field v. Bennett, 3

Times! i^y ; irtj L. J. Q. B. 8» ; and see per Huddleston, B., Lendcm
\- liiJerHon 12 <j. B. V. p. 57; and per Field, J., HcKtinon v. Fabre,

2\\l. li. D.'p. 8: and per Chitty, J., Re Buafield, 32 Cli. D. 123.

Former Practice.—See H. & L., 2nd ed., 277. Former
practice.

Prevent Practice.—Under the EngliBh Rules it has been held Prewnt

tliiit the provisions of the new Rule* are exhoustive. nnd even thoush pnctice.

under any former practice process might be served ont of the juris-

diction it will not now be allowed unless the case falls within these

Rulm.- Re Eager. 22 Ch. D. 86 : /Jc CUlf, 1895. 2 C'h. 21 : and follow-

jDK this English practice the present Ontario Rules embrace all cases

iiiVhirh it is intended that the jurisdiction of the High Court shall,

for the present, be exercised in the case of a defendant out of the

jurisdiction.

There is. for instance, no power given by the RuIch to give leave to

serve a writ out of the jurisdiction in an action to enforce a charge

nffainst personal property in Ontario : Kolchmann v. Meurice, 1003. 1

K B. 534 : nor in an action for alimony : WhceUr v. Wheeler. 17 P.

K. 45: and see 4Hen v. Allen, 15 P. R. 458, unless Rule 1G2 (o)

aiiplies. See Bonhright v. Bonhright. 1 O. L. R. 621); 2 O. L. R.
L*4!l : see also Raach v. Wulfcrt, 1904. 1 K. B. 118. where it was held

that there was no jurisdiction to authorize service out of the juris-

dirtion of a summons to enforce an award, under The Arbitration Act.

,\or is there jurisdiction now to allow service out of Ontario of a
statement of claim already filed. A motion must be made for leave

to issue the writ of summons showing a case falling within some
rlnns** of rhis Rule: Pennington v. Morlc.ij. 3 O. U. R. .">14. nnd see

Re .lonea v. Bisnomiette, 3 O. L. R. TA.

Where, however, a foreign firm which cannot l>e sued within the

jurisdiction brings an action, it thereby brings itself within the

jurisdiction, and by a counter-claim the defendant can set up matters

vrbich could n t be set up in an action against the foreign 6rm

:

Griondtoveen v. Hamlyn, 8 Times. 231 ; but see Imperial Japanene
Govt. V. P. rf O. Co., 1895, A. C. 644.

.\ foreign sovereign suing in the Courts of this country submits

to rhe jurisdiction to the extent only that (1> he roust give discovery,

iinil (21 cross-proceedings in mitigation of the relief claimed by him
can be taken against him: S. African Rep., etc., v La Compagnie,
etc., 18,^, 1 cm 190.

Motion for Leave to lasne and Serve Writ.—Ijeavc to issue Motion for

and serve the writ may. and generallv should, be asked for on the '"veto

same motion: Young v. Bra$9ey, 24 W. R. 110; 1 Ch. D. 277; TraiH'^"^/'"'
V. Porter, 1 L. R. If. 60; Mclrrr v. Ctwnt Pninl Mining Co.,

19 F R. 335: though separate motions may possibly sometimes be
nei^Rsary : see Stigand v. Stigand, 10 Ch. D. 460.

Tiie motion for leave should also be for the limiting of the time
for defendant to appear, and the order giving leave should name the
time: RuJr 104: Re Jones v. Bi«*<>HH(/^c. 3 O. L. R. .'»4.

The motion is made in Chambers : /ft., before the Master in Cham-
bers or other officer (except the Master in Ordinary) having like

jurisdiction in Chambers: sec Rnl,.i *]. 42. 4.n. 4H, <10S.
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RlUdll. The erjdence in support of the motloD (Mually an affldnvit i

'

prescribed by Rule ltl3
: see aiso Seagrove v. Parla, 181*1, 1 y. B -.-i"

AfOdwIt. Tlie affldarit or other evidence should show that prim<i laci, tl,
plaintiff has a good cause of action within the Rulrs; tjrrnt t» /
lien Uining Co. v. J/ortui. 5 On. 1). 1 ; Sociiti, etc.. v. Dn-ul,,'

'"-

t'h. I). 215; but the Court need not try the action to determinp ih'
existence of a cause of ac-tion. if there is prima facie evidence thit

°

sufficient: Bailitche .Inflin. etc.. v. ChemiKlie Fabrik. etc
4WI: Badinchc AnUin v. Thompson, 88 L. T. 49£i,

r.. T.

Tt Of

of

Altiiouuh the affidavit need only establish a prima facii- en.,, i,
should be "candid": see Bardineham r. Rowan. 24 Sol. Jour MnAn order, ex parte, allowing service out of the jurisdiction ivas ,liV
charged upon its being shown that the affidavit on whicli ih A^l
was obtained contained misstatements of fact, which bad tin" etfi
showing the plaintiffs to have good cause of action: Itepiihlle >,i

V. Uri'iifui. .Vi L. T. MV.'. The affidavit may be made by the sol
or any one who has a knowledge of the facta. Identifying a coi
the statement of claim is not enough : the material allegation^ o,.m
tained in it as to the contract, etc.. must be sworn to: tjreat h/.-jv,
lian. etc.. v. ll-artiii. tup.; Perkint v. Mitiiatippi. (fc, Co. Vi V R
1!«; tiocifll. etc.. v. Dreyfus. ;i7 fh. I). •Jl,-,. It is not nn-e^^ar'y ,.',

use the words " there is a cause of action "
if the facts sworn to pl - v

if: Fotrirr v. Harsloir, 3(1 W. It. 113: 2i) Ch. D. 24<i.

The affidavit should be styled. " In the matter of an intendod o lion
lietween. etc": Young v. Ilrmaey. 1 Ch. I). 277; BloAr v. /.,,., ,\

I.. It. Ir. 47'j; lie .lotun v. Itijoioiiin tie. supra.

Tlie facts must be fairly disclosed, or the order may be resrini]..,!
flaskitt V. Eddis, 70 L. T. 136.

Where a defendant out of the jurisdiction wa« a proper i,ii;. ,,,

an action against defendants within the jurisdiction, and on rl.u
ground alone was made a »iefendant. tile order allowing servi m inm
was made subject to an undertaking liy the plaintiff to ••iil.mii ,„ .,

dismissal of the action against the defendant ont of the juri-.li, lion if
he faile<l as against those within: Re .loitct %: Bijimnnelte. sn/ira m.\
.^ee Iturson v. (icrman I'ttion Ins. Co.. t{ O. \V. R. 21. in ivliirli ,],,,

action was for that reason dismissed.

Servjoe of PpoceedinRa other thaa Writs of SnotmoBs Wlitii ,1'

Jtherfhaif
"''""' "' l"'»<'«''l''"-'» "'I"'!' than writs of summons lanv ^^.,']

wriMol.um- """ "f 'he jurisdiction was originally left in some uncertalntv -(»
mousout II. >Vi I.. .Tiid. Act. 2nd eil.. p. 2711. 2.S1I. Xow. however, it liii« l,..,.„
of the jar. pr„i ided In :! Kd. vii.. e. M. s. V.i. that the word " wrk "

in Co.,, ?,„/.
Iti2. shall It. defme<i to Include any document hy which

;

proceeding is commence*!.

.\s to proceedings under Tlie flettlcd Estates .ict: see ItuI, 07.",.

As to servi<-e of infants with proceedings under The Quit tiiio 7 it/.

,

.^IcC- see He Mtirray. Ill C. L. T. 88.

In .Mniiiloha d -V. IV. v. Allan, 1893, 3 Ch. 432. it was held tiiat
thfl Cotirt ha.i no power to give leave for service of a notice of ti..n
with !\ writ, where the writ is lo le served out of the jirisdioii,,,.
But see Hersrp V. Hersry. W. X. 1R!»4. IS. and Rale 3B].

Lea\e to serve a counter-ilniui on a third person out of th.- juris-
diction was granted in Re Luekie. \V. \. isw.i. 12: and see <,'*.,,of.
tarcci V. tlamliiH. 8 Times. '2:!1

; liut refused in /'otters v. .Milhr. :n

iidiclion.

a num..
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W K 3*~>^' but this case is probably overruled by Dubout v. J/ac- Rul* Its.

phlr^ou.
23 'g. B. D. 340: and see Rule 249.

\s to service of a third party notice out of the Jurisdiction: aee Third p»rty

uMPs to iiulv !•(•!», p. 3f>5.

Diicretion.—The Court is not bound to allow service in case* i>'««tioii.

within this Itule. but has a discretion on a consideration of the

merits: Hociiti Generale dp ParU v. Dreyfus. 37 Ch. D. L'lr..

It has been held to be a matter for the discrctio' of the Judge or

offippr in f'hambern whether he will give leave to isi-ue a writ for s*'r-

vtct' ('lit of the jurisdiction to recover damages for breach of promise

of uinrriajte. where the affidavits on the motion do not show that the

pliiiutiff in prepared to prove her case by corroborative evidence of

the promise: Franklyn v. Chaplin. 17 Times. 84. See also Cooitcr v.

hni'jlit, Ih.. 25(9.

tMotlon to let Aside Service.—If the case is not one in which *'^^**"'«

service should lie allowed, the proper course is. not to raise the ques- ge,,"
e.*

lion by statement of defence, but to move to set aside the service or

u< rewind the order allowinR Ksrvice. if an order has been made:
hr^ton V. Lamoni. 1 Ex. 1). 3«1 : Boyl*^ v. Sackcr, 39 Ch. D. 249.

If defendant contends that the Court has not jurisdiction under the

Rule lie may move in the ordinary way in Clmmbers to set aside- the

onltT tor senioe, and the service, and any judgment signed by default

of a!f|»*arance. A motion to a Divisional Court was held to be

iiijproper: lilack v. Dnxcaon. 1895, 1 Q. B. 848.

W'hfTe an order giving leave to serve out of the jurisdiction h.ad

bpcu made, a motion against it. on the ground of .rregulnriry. made
oftpr the lapse of a year, was held to be too late : Reynolds v. Cole-

mint, :Ji; Ch. I). 4r>3.

Where defendant moves ngflinst the order or to set aside the ser-

vice, affidavits are admissible to try the question wlifther a cause of

ui'tion arose within the jurisdiction, or other circvimstances exist

niiich are necessary under Rul^ 1*»2 to give the Court jurisdiction.

thouRU not to try the merits of the case: Fowler v. Harstotc, 20 Ch.
1). 24U: overruling on this point Great Australian (Jold ilining Co.
V. Martin. ."> Cb. D. 1 : see also Thomas v. Hamilton. 17 Q. H. D. ,'92;

Nocifft. etc., V. Dreyfus, 37 Ch. D. 215.

Where a defendant wan resident in Scotland or Ireland the omis-
sion of any statement that he was a British subject was held imnia-
lerial ; Fowler v. Barstow, supra.

Where there has been a conflict of evidence as to whether the
cause of action arose within or without the jurisdiction, orders have
Iwen made similar to that in Diamond v. tiutton, L, R. 1 Ex. IHO. i.e.,

Uie service to stand, plaintiff undertaking to be non-suited if no
cause of action within the jurisdiction be shewn at the trial : see
iyOrmohoe v. Wiley. 43 I'. C. Q. B. X5(l; Nottage v. Aitkin. 71 L. T.
.lour. 32tJ. 25 Sol. .Tour. 834; see also Fowler v. Barstotr. 20 Ch. I>.

.;4ii: Shearman v. Findlny. 32 W. R. 122; Thoman v. Hawiltnu. 17
(i- B. I>. .V.»2. reversing th" judgment of the Court below, reported in
55 li. T. 219 ; and Perkins v. Mi^siMsippi, gupra, where the practice
was disapproved of; but it was again approved of in Simpson v.

Hall. 14 P. R. 310: see also Bvll v. Villeneuve. Iti I'. U. 413:
Franchot v. General Hecuritien Co., 18 V. R. 201 ; Re Jon^g v.
lH.-rrnvjieitr. 3 O. L. R. Tii: and Bumon \-. firrmoH f'niou /d'. tv (i

O. W. K. 21.
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Kill* IM, In thp case of such a conflict of evidence another practice has some,
t!m,->s been adopted since Rule 173 waa passed, vli., to allow tho Jpfenilnnt to enter a conditional appearance and raise on pleadincs thenant of jurisdiction, so that, where there would be great e.tpen«,. m
volved in the trial of all the merits, the preliminar; question n, t,i
the jurisdiction may lie tried separateir: see Canadian Ro,i;,,(,„ V„
V. CutHrrtton, i) O. L. R. 126.

Upon motion to set aside the service on the ground that the hr-ach
of contract did not occur within the jurisdiction the plaintiff wis;
refused leave to amend by setting up another and distinct cnii«,. '„i
action

; I'arlcer v. .s>»iHer. 17 Timea L. B. 299.

A notice nf motion to set aside an order for service out of tli- iiiri,
diction Diierntes n.» a stay of proceedings till the motion is <li«iinw,i
of. so that the time for appearance does not ran In the mennwliil.
roil frdrrtjt urn Lift, rtc, v. Moore. Ci O. L. R. 603.

The Court will not try the case on a motion to set asirie nii nnl.r
allowing service out of the jurisdiction: Badiache Anilin v. rhml,,},,-
Fahrik. SS L. T. 490.

wiiiiUice. , ., *»P«"M««-—It IS probaWe that an appearanc hv*'»" (Jefenciont in the usual way estops him from moving to set nsiflo a
writ and service As contrary to this Rule, notwithstanding 117, tr. v
Macdrrgor. Mews I>ig. 1KH2, 342. See also notes to Rule Kill.

In >!eara v. McyrrA. and Bcon v. Meyers, l.T P. R. 'St. the C p
1). so held

:
and see .»!. c. in appeal. 1.5 P. R. 4.i(l. The rii. n. doiilitprj

this, and held that olitoining security for costs and opposing n mnii.m
for speedy judgment (without formally appearing) did not estop- v,.»
also Maiiiloha ( .V. 11. v. Allan. 18!I3. 3 Ch. 4.12; Dart v. riii;,,,,
11 1'. R. .'l.*?. In the Court of Appeal it was said by Osier. .T..\.. [)i;,f
defendant might perhaps have appeared under protest, but not hnvine
done so. and not having moved against the service, but having ap-
peared simply and sul-mitted to the juristliction. he was estopped from
questioning the jurisdiction : Srarn v. Afei/rrs. l.T P. R. 4,56.

,There is an express Rule in Kngland (O. 12. r. 301. under which
a motion to set aside the service of a writ may be made before ap.
pearance: see Wetlern v. Pen:. 1K91. 1 Q. B. 304; but a conditi. -wl
appearance may be entered: Firth v. Dr loi RiviM, 1893. 1 Q. R.
"fiS

:
Oil L. T. 383 : or an ordinary appearance, unaccompanied hy a

protest, if defendant notifies plaintiff that he objects to the juri«lic-
tion: .Maner v. Claretie, 7 I'imes. 40, without waiving the righi to
set aside the servitw.

In Ontario a conditional appearance may now be entered by leave
of the Court or a Judge : Rule 173 ; and see llurmn v. Oerman ruiV.u ;«s
Co.. 8 O. W. R. 22.

An objection to the jurisdiction of the Court, not based on the
ground that Rule 182 does not authorize service, but upon oiIut
grounds which might arise even though the Court has jurisdi.tiiin
over the person of the defendant, is not necessarily waived by an
ordinary appearance: WUlmott v. M<icfarlane, 16 C. L. T. S.1; :12

Objection to an order for service w"- held to have been waiv.-il
by appearing on a motion for injun i .d arguing the merits
Boyle V. .Vacter, 39 Ch. D. 249 ; by tak , ; a summons for deliveri
of a statement of claim : Pry v. Moore'. 23 W. B. D. SOS ; and by appii'-
ing for security for costs: thaneux i Vo. v. Hong Kong, etc.. Con...
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.yj ih n 44H- orocwding to examine witnesws aftir objection f> the R^l* IM.

tri-l'"-Hon "t^rruW: ««« '. Q. T. Ry. Co., 10 P. R. 372. See

nl^o notes to Puir 169.

SnbstltvUd ••rrlea.—Under the Irinh Rnle5< it if" held thnt aJ'^'-'tUu.

V t Intended to be nerred dutwtltntionally npon a person within the^*J"f(.p

4n'r'i«.lietinn mav be iiwued without leave thonRh the defen<'ant be

r!.ilf-n> out of the jurisdiction: Lcri* v. HerhrrU, Ifi L. R. Ir. MO:

hnt the contrary had been held in England : Fn, v. Moore. 2S Q. B.

1) '{'tr) where it waa said that holding otherwise would enable the

liuL'to he evaded, which recjuires leave to be obtained. Wber:- a

writ hns been properly issued against n defendant out of the jaris-

(li.riori nn order for substitutional service within the jurisdiction

mny b^ obtained : Ford v. ighephard, 53 L. T. 564 : 34 W. R. 63 : or

l,v niailiug to an address out of the juMsdlction : Dittoi, v. Bor.ir-

tHanii, 3 Times, H,

In Ontario an order for substituted service can only bo obtained

in cap'' the subject matter of the action makes Rul*i l'J2 applicable;

and the time for appearance, etc., will be the same ns if thp defendant

had l.een served out of the jurisdiction.

The person on whom service is authorized should be servefl with

such form of writ or notice thereof as would he proper if the service

r.-^rp heint: jiorsonally t-ffected upon the defeni nf hiros,-lf. at the

liliic.' when' he is at the time of the substituted -er\-ice.

ThtTi' tnnrot be KUliftituted service of an ordinary writ for service

within the jurisdiction on a defendant who cannot be served with it

hy reason of his beinj: out of the jurisdiction : SotH^te Induxtriale,

etc V. CompanhUi Porluguesa. etc.. W. N. 1S80, .'12: Fry v. Moore,

•£i Q. B. n. 399; Hillyard v. Smyth. 30 W. U. 7: see Field v.

Brnwtt. '>» I-. !. Q. B. 80; Stcicart v. Bank of Kiu/lnnd, W. X. 1876,

y:i\ W'Uding v. Bean, 1891, 1 Q. B. 100; Worcester, etc., v. Firbank,

'/c. 1894. 1 Q. B. 784, unless defendant is out of the jurisdiction to

cvftdp service: Re Vrquhart, 24 Q. B. D. 723: see Watt v. Bartittt. 3

(^. B. D. 180: or has left the jurisdiction after the issue of the writ

without intending to evade service: Jay v. Budd. 1898, 1 Q. B. 12;

77 L. T. 335.

Foreign CorporAtloni.—A foreign corporation is within the I'oreign

Kales and may be served abroad: Scott v. Royal Wax Candle -l*""- Xn»*"^
cuitioti, I Q. B. D. 404; Weatman v. Aktieholaget, etc.. Snickarefa-

hrik. 1 Ex. l>. 237, but not a foreign sovereign or state : Strowthcrg

V. Cottfl Rica. 29 W. R. 125; see also Sedgicick v. Yedmn Miiting

Co.. 3.1 W. R. 780 : Mighell v. Sultan of Jokore, 1894. 1 Q. B. 140.

A corporation incorporated by the Dominion is not in any Pro-

vince a corporation of foreign origin : Tytler v. C. P. Ry., 29 Ont.

fi.'Vi : 20 Ont. App. 467.

Miioellaueoni.—The powir conferred by Rule 102 of serving a

writ or notice of a writ on a defendant out of the jurisdiction, who
is neither a British subject nor in British dominions. doe« not affect

4 & 5 Anne. c. 10. s. 20 (see R. S. O. c. 324. s. 40), by which in rer-

tnin specified actions where a defendant if iwyond the seas when the

cutise of action arises, the plaintiff is at liberty to bring his action
afvr the defendant's return, but within the period limited by 21 .Tac.

], e. 10 {see R. S. O. c-. 324. sn. 3S, -lOf : .l/usaru.; Bey v. findhnn,
IsiH. 2 Q. B. 3.'S2; 71 L. T. 51.
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It would swm tlint a party out of tbe juriidl«lon cariiini ev.nby couaeui, live tb<> Court jurindiclloii In rasM not within tli.. 'n
nions of ttule lUl!: bw The UrUith Waigun Vo. v. lle«( iwii; ,

,'.'

B. as. 37: 73 L. T. IW, but it was beld that a partv oiil ^;f ,,junndUtion may appoint a penwn within the Jnrlidlctlon to LT,wrvlce for tbe purpone of beinx sued witbin tbe jurisdiction Tl,,
etc.. Co. V. Hociilf. etc.. m L. T. 924; aS W. R. IS: and «e.M,„! m
Ksher, laXi. 1 y. B. 37; i/oii(jo.nfr(, v. Liebcrithal. W!w l ,, ,,«i ; and that the jurisdiction of any Court mav be ojcjujnl i

agreement
; Uoerler v. Htnovcr, etc., 10 Times. 22.

*•*—(1) Service out of Ontario of n writ or noiii,. ,,>

a will may be alloffwl In- tlie Court or a Judge wherevii _!

This Rule is taken from Eng. (1883) R. M.
The word " writ " in this Rule " shall be deemed to iiiclu,!,. „,,,

document by which a matter or proci^ediug is commenct-d. iiiid ^.ivi,,.
of any such document heretofore or hereafter made, if in other iv'
spects proper, shall be depmetl good serviw n., against the ol.j.-, ii,.i,
that such document was tiot included in the said Rule"- 3 l-M ,i; ,

8, s. 13. " '

The sub-sections of Rule 162 are to be read disjunctively, am] .. i.|i
of such sub-sections is complete in itself and independent .,'

tli..
others

: Timdl \. Hallni. 18112. 1 it. B. :i21 : Uri„g,l„m v. .in,l,„,,l
hi V. R. ai.'i; tladatl v. Bnicc, 8 Times, 41ll>.

(a) The whole subject-matter of the action is land sitiiiHc
within Ontario (with or without rents or profits)

;

Same as Enj. (ISftti R. (H (o).

Tbe fact that tbe defendant is the owner of land within the jiiri-
diction. aKainst which the plaintiff seeks to realize the anu.unt ..i .,

judgment recovered against a defendant in a foreien ('curt d..,-
not raise n cause of action within this or anv oilier sei-tion w /,'»/.

11)2: Heath v. .l/c((rr», l.", I'. R. :wi. unless the case can be l.rniilit
within clause (A) infra.

In fonrod v. .iWerla. 17 C. L. T. 134. nnder tlie similar .Iii^l

Ordinance of the N. \V. Territories, s. 32 (1). it was h'-ld Ilinf i"
action by judgment creditors tn declare defendants, resident in .t

foreign country, trustees for the judgaient debtor of laii.ls .itiiii..'l
witbin tbe jurisdiction of the Court, and for a sale of the land i„
satisfy the judgment, is an action in which the whole subject mart, r
is land situate witbin tbe judicial district.

(6; Any act, deed, will, contract, obligation, or liability

affecting land or hereditaments situate within On-
tario is sought to be construed, rectified, set aside .ir

enforced in the action :

Same as Eng. (LSS:!! K. !« (i,i.

.\n action for breacii of covenant to repair, contained in a lea«.. ..f

premises situate within the jurisdiction was held to be within •' --
clause; 'i'il»«e( v. //»/(.„. l.Hl)2. 1 Q. 11. 321: lU! t.. T lis; m.l .

Aoi/e V. Kutherlaiid. 2() Q. B. I>. 147: so also was an action l,v n
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siiiiiile contract creditor on behalf of himself and othpr creditors toRnI*i«3.

s^i aside an alleged fraudulent conveyance of lands in Ontario, made

i>y the flilegf'd debtor re»>iding out of Ontario; Livingstonv v. tiibbalii,

).'» V. K. itli>- I^ut an action for rent ia held to be not within this

liaiis*', thoufth the lands in respect of which it is payable are within

[lie jiirihdiciion: Aynevo v. Vaher, 14 Q. B. D. 78; 51 L. T. r>7«. 7o2;

hilt see Taml v. iiaUcn, Hupra,

A statement in the nature of Klntider of title, made out of the

jii'-i*<li''ii<in. ciinfTninK property wirliin the juriHiliction. luii lii'cii

belli not to be an act or thing affecting wich property within thr

iiieftiiinp of this clause: i'aaey v. Amott, 2 ". I'. 1>. 24. n'hfre the

Hult* wa» held mtt to apply in a cawt- in which the dpfpiulnnt in

Irt'Iiiiiil sa'<l that fl ^hip in Kngland wns uusenworthy.

A slftiider not actionable in ilsielf without special damage, spoken

out of the j«ristliction. but resultinB in a special damage within the

jurisdiction, was not within the original Rulv: Bnr v. Marencauj-. 7

^i. b. 1). 4y4; but mny now fall within the case provided for by

HauM- (c(.

All iic-tion between foreigners ou a foreign judgment to obtain

.'iiuiinhlp execution ngainst lands of dpfrndnnt in Ontario is not

within this Kule: Seara v. Meyers. ir> 1'. 11. :W1 ; unless the cn.sf can

be l)rought within clause (A. I iiifra.

(,; Anv relid' is nought nfiainst anv per>;on domiciled or

ordinarily resident within Ontario;

Snme n« Kiig. (tSKtl H. tU (r).

As to what amounts to domicil: jtee WaH::cr v. (l'oo(/«. 1,1 P. It.

Till: .l//ew V. Alhn. l,i 1*. II. 4."»8: Re Craigiiish. lS!k2, :J Ch. ISO;
Huiibright v. Bonbright. 1 O. L. II. ii'JM: J (). L. U '2V.).

If it is shewn that defendant is ordinarily resident within Ontario,

it is not necessary to briiiR the case within any of the other clauses
of thi« Ituir: Hadfid v. Hruce, H Times, 4()9; but notwithstanding
this liiilv the High Court has no jurisdiction to entertain an action
for dnniiiges for trespass to hind situated in a foreign country against
a defendant resident within Ontario; Companhia rfr Mocnmhiquc v.

H. S. Afriran Co.. 1892, 2 Q. It. 358; 1893, 1 A. C. CAr2\ Brcrcton v.

Ctiiuidian I'acifir Ry., 21> Out. .'»"
; and set- Blavh t'oinf v. J-Justcni

i'viii-THiiHinii. 79 L. T. t5.">8; or to set aside an alleged fraudulent con-
vevniice of lands out of the jurisdiction; Burtin v, DavidHon. 21 Ont.
,"47. iipproved in I'urtlom v. Pavvg, 2G S. C. U. 412: or to declare
a (onvcvftnce of lauds out of the jurisdiction, though absolute in

fonii. to be by way of mortgage only, after an absolute conveyance
\>y iht' grantee to other parties: Guiiti v. Harper, 30 Ont. 650; or to
ml'fiu iands out of Ontario: Hcndfrmn v. Bank of Hamilton, 20
Out. Ajip. fWtJ: 23 S. C K. 71U. As to the appointment of a receiver
of lands out of the jurisdiction, >ipe Mercantile I. Vu. v. River Plate,
lisirj. 2 rb. :j(i;i; Kerr on Receivers, p. 100; and see further as to the
jurisdiction in resport of lands out of the jurisdiction. 04 L. T.
-b.ur. 3n.

it has been held in England that an Athuiralty writ in iirrtunam
laiinor be issued for service abroad in respect of a wrong done on
tli>- liich sens. The phrase " witbin the jurisdiction," was construed
to mean "within the territorial jurisdiction": Re Smith, 1 P. D.
:;("!; 77if: Vii'ar. 2 P. I>. 2".l : which does not estend l>e.\oud !uw water
mark: Uarru v. (hctiera of the Fra»conia, 2 C. P. l). 173- see Reg
V. Keun. 2 Ex. li. tiX.
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Bnl* Its. ^ ' 'mpanj' with a refiit^red office in Scotland and brutictiov in
England, wan held not to be domiciled or ordinarily resident in i^i,.,.

land: Junet v. ficottinh Accident Inturanoe Co., IT Q. B. I) 4'>i'.

Matkina v. Hcottuh, etv., Co.. 2a Q. B. D. 286; »ed vide In r'e ii,u'
land, Burland v. Broxburn Oil Co., 41 Ch. D. 542: Tutior v (»,,,i

dian Pacific Ry.. 2U Ont. 6&4; 2ti Unt. App. 467.

As to foreign corporationi doing buiiuew within tlu' Jiiri>tji< ijnii

8ee Palmer v. iioulda Mfg. Co., in note to clauae (e).

An action to recover damages for negligence alleged to Imve beeu
committed in British Columbia was held to be malntainabiv oKaJQ^i
the Canadian Pacific Railway in Ontario: Tytler v. VanudUin I'avifir

Hi/; tupra.

No action will lie for a wrong committed out of the jurisilirtinn,

unless it was a wrong according to the law ot ..he place \vtier>- ji wu-i

committed : Carr v. Fracw, llXKi, A. C. 176. Neither can a cuniriict
bf enforced in Ontario, which would be void an against piihlif; poliiv
if made in Ontario, notwithstanding it may be legal accordiiiK to tli>'

law of [he place where it was made: Kaufman v. Ormon. 1:hh )

K. B. 51)1.

A person who has acquired a domicll of choice in Ontario, nitil has
not aliandoned it, may be served out of Ontario with a writ <liiiii,liii;

alimony; Bonhrighi v. Bonbrighi, I O. L. It. 249.

((/) The action is for the administration of the pors^onal

estate of any deceased person, who at tin- tiiiu- -if

his death was domiciled within Ontario, or for il:.'

execution (as to property situate witliin Otuario) nf

the trusts of a written instrument of wliii-h tii'- |.nr-

son to lie served is a trii>;tee. whii li r)i]^Hit In !><
i m'.

cutitl according to the law of Ontario;

T"ken from Kng. (IHSt) R. (14 (d>. Same as tho cliui«f pn-vl-.n-ly

in -jrce.

It is a condition precedent to tlie proper service of a writ <nii i,f tin.

jurisdirlinn under this clause that there be property within the juris-

diction. eitliPf when leave to serve the writ is applied for, or \vi ..ti

service is effeotpd. or at the latest when nn application to set a^iil>^

the service is made: Winter v. Wintrr. lHi>4. 1 Ch. 421 : 'i'.t I,. T. T.'.'.t.

It is not sufficient that accordinp to the terms of the trust it nnjlit

to I* within the jurisdiction, if in fact it is not: Ih.

This clause it may he oltsen'ed is limited to the "personal pstm.
"

of a deceased person ; where the realty, within the jurisdiction, of !i

deceased person is also sought to be udmiuisterMl. the cas.. wmM
seem to come within clause («*. or sub-swtion (.1).

(f) The action is foiinflpfl on |"a judfrnient or on] a hmnh
within Onlitrio of a contnict wheri'ver iiiarli'. wliirii

is to he performed within Ontario [xr on a tort < niii-

itiitted tlieroin] ; (Rule 134G, 30 June, 1903).

Except the words in brnckeis. similar to first part of Enc- i
1'*'*^!'

R. ">4 {ct ; the Enp. Rule has instead of the words " is to he pfr-

forraefl." the words " arcordinp to the terms thereof ouelit to br>
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jK rtoiuifi." The wordti " a Judgment or on " wpr* introdiiCfKl by ftal* lU.

liuic iiii"-

Contrset.—'No ditticulty can now arlitp niicb an UHPtI to arJHe umlir

1!. S. O. 1H77 (c. W). i. 4Ul. as to the menuing of n " caiinf of lutioii

wiiiili iirose in Ontario": tt*>e tUldrriilfrvv v. VcltoHfjall. 'M ('. P.

114, nwi. The breach within Ontario In th^ tent of the application

i,f til" Ituli. «i«l it '*• tbfrt'fore, fnoimli if any juirt nf the <'(inMn<>t

ill ri-petT of which the breach it* aliened. i» to be performed within

the jurimliition : titin v. Stein, 1892. 1 g. ». 753 : (HI L. T. 40lt.

It j6 not necpHsury that a contract should expresMJy Mtatt* that it

is t'l l>r pi-rfnrnied within the jurisdiction, [t In xtifflrient if this

ii|i|ii'ar fr<'iu the contnit't eillicr eiprescly, or by m-i-e.-sary implirntion : »

f^iTrroundinjr circumrtances : Reynnl^g v. Voleman, 3ii Ch. D. 453:
Ihiral d Co. V. Gann, I'-KH. 2 K. B. 085 ; Itl L. T. :!(IM; but it must
m-ltenr from the contract either expressly or by necessary implication:

Hdl if Co, V. Antwerp Line. 18»1, 1 Q. B. 1(J3 ; M L. T. 276;
!iho The FAder. 180H. 1'. ni>: *il» U T. «22.;if by the.contract, as an'-i'dL-* /<>#
cxprps'i or implied term, payment is to be made in Ontario, an action
based on n breach of that term will he within this clause: Anger v.

VuHiiur, IS Times, 5W0: Atkinmin v. Plimpton, i\ O. L. H. 50* J

;

Ituval V. fJan9, aupra. and see I'hiHipa v. M<Uone, 3 O. L. R. 47, 492

:

tmt iniare. whether under the Ontario Rule 162 (o), in conatruinB
ilie contract, the rule of law must be applied that the debtor must
st-ek out his creditor to pay bim. unless the application of that rule Is

iiicons-i.arent with the terms of the contract, construlnR it in the licht
nf the facts which existed when it was made: Blacklry v. Elite Cni-
'imie Cti; !* O. L. R. nt p. 387. See also cases infra, under
*' Examples."

Wiierp the contract was not in writing, and would only be within
thi^ Rule if. by it, payment was to be made in Ontario, and this wa«
dis|n;i.'(], leave to Issue the writ was held to lie proper: hut the de-
femliint was ulven leave to enter n conditional appearance, so as ti>

cnuhle the (juestion of jurisrliction to he raised in the action: Canadian
I,'<i<li'il:r Co. V. Cuihbertson. J» O. L. R. 126.

W Inn- no place of payment is nniiie«i in a policy of Insurance, it

iim>l lie assumed that payment is to he nmde at the head office of the
(riiii|»iny, and that fact may determine the question of the let loci
vmitnirtun: Bursan v. Ocrman I'nton Im. Co.. ti O. W. R. 21.

W bill' r-itrt of a contract only is to be performed within the juris- K\
(liciinii. nnil a foreign defendant Is sued for breach of the contract.
t!i-> nrii*T giving leave for service out of the jurisdiction should ex-
lii.->ly limit tlie relief to be given against such defendant to r^'lief
III r.v-p.Tt of the breach within the jurisdiction: Manitoha li X IV
{•:. V. Xllfin. 18i«. :{ Ch. 4:iL': (JU L. T. .-i58 ; see also IndiQo Co. v
imlrii. ISitl. 2 Ch. r>. :J1. and Lovell v. CoIcm. ,S O. L. R. 201.

Til.- plaintiff may he directed so to restrict Iiis statement of claim
wiiiiotii pn-judire to his brinjrinp an action elsewhere for breaches
(I'lmniftcd without the jurisdiction; Lonll v. Colex. supra.

.V contract which may be performed either within or without the
jurisdiction IS not within this Rule: Itell rf Co. v. Antu-rrp. rtr.. Line
ISIH. 1 tj. B. in:i: Comher V. Lvifland, 1S98. A. C. .'i24 • "It L T l,Sn

^.^;:'?a B'i;^r«^T--,!'3iJr "" ' '' "- ""'-'« - ""'--

\VI,.r,. a oontrait of hirinc i.- made uitliin Ontario, and the wort
tlu-mindi-r is to be <]nnr ili.r,.. the remuneratio
/*'// V. 1 illpneutc. Hi I'. R, 41a.

™,pU-,

ition is payatilf tliere

:
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WhiTP A ncrvBDt pnipIoyeU within the JurlMllctlon waa illiiiiiiK«f,t by

a leitpr written and poAtt^d by hi» t-raployer out of thf Jiiri»tli.iion.

leRV«* to nerve a writ for wrongful dlinniiMl wa» refused, then* IhIuj^

no breach of the ctmtract within the jnrtiidictlon : Hollami v. H.„,i.ii

lUtrj, ] K. B. mi : 81 L. T. 4t».

Am to hrench of ii promiMe to marry in Ontario, see i'aupir v

hntyht. 1" Time*, am.

Tort.—A transfer of goodit effected in Ontario an a frandiilint

[irt'TtTi-nrc. the Boralu In-inR Bfterward-i removed to Quebec, in n " inrt

comniittpd within the iuriwlirtion " within this Ruh: Vlnik«<„\ \-

Uuftrf. ItJ V. K. 521.

The piitil lent ion wiiliin Ontario of a libel written without, pniitip,

the plaintiff to tme in Ontario; Shmrman v. Finlay. SJ \V. It, ij-j,

Tlie tuakine nf a frnnthiifiit conveyance of land out of th** juri>-

dictiun, would not appear to l»e a tort for which the plnintirf rduM
^Uf )U)(ler this Hulc, even thoiinh the deed were iiftimlly fxiiut.d

wirliin the jurisdiction: see Burn* v. Daviilnun. '2\ Ont. ."»47.

Criminiil proceedingg bepin in (Quebec, under which th.- flniri'ltf

nnn nrret*tt'd in (tiitario and takt*n to Montrenl. where he ^vn^ <1]..

(harjiPd. wwpe held to conntitnte one entire tort, founded tipnn trims-

ncti-HH in *)ueliec, so that lt«ve to insue a writ of suniinnn^ fnr

Timli*'ions prospcutinn wan not allowed; Olifi»!l v. Praurhr„iii,. v; p.

H. 5*18.

A forei;:ner ont of the juriMliction cannot be sued in Ontari" f.ir

ii tort committed mit of the jnrisuictiOD : Bmlmhr Aniiin, >'t<-.. >.

.K.huHutK 7H I.. T. 4;'i4. (See S. <". IWHt. 1 Ch. •.'.', where leave « i,

Civcn for the servict'. a /iriina facie cane havinff been madt- -lU'

>.(' ;ils<) Itoiirkt V. Wictlrnhatli, 1 O. L. R. .Wl.

It is open to (|ue*'tion how far a judjrment recovered apnin-^' .1.-

fendnnt sued under thin clause would l>e bindiuj? on the dtf :il ,iit

in a foreign country; see .Sirrfrtr (lurittjal Singh v. Faridktil- . \^\*\.

A. ('. "O.

To friutle a plniiitiff to su.> in Ontario for a tort cominitttil I'lrMrvl,

the act i^mplaine*! of must he wrongful accordiuft to th" Imv nf Knj.

land, and mnnt not \v.i\r been justifiable according to the law tif th.'

place where it was romniirted: PhiUipn v. t'j/rr, L. It. ti (). I!. 1.

Machadf, v. Fnnten. lWt7. 'J Q. B. I'm. See also Carr v. Fraris. , f,„

llMfJ. A. ('. 17*J. In «u«h an action the defendant can only W ^''.r,]

in Ontario if he can be served therein; leave to nerve nut of tlif .iiiri>-

diction cannot be given under clause (< i ; see Rourke v. Wuih uhnh.

1 O. I., it. p. 583.

Example*.—'ITie following are further examples of ' e applirnt:.iii

or non-application of this clause:

Srrrirr uan nUoirfii.—Where the plaintiff complained of nti ii.'i..-

raent made in Knpland as infrinjrinc bis rights under an ngrwin.

m

made in Indisi. bpcnuse the action was in respect of a breach wiiiiin

the jurisdiction, of a contract marie abroad: Harrit v. FUmiun. IH

Ch. I>. *J*W: where a contract made in Kngland by a dpf"iiil:int

resident in Irelnnd. to pay for a rink constructed in Dublin. w;i«

broken by non-imynifnt to the plaintitf in Kngland: Qrren v. Hr;<>-v-

inq. :i4 li. T. 7(H>. See Mkitinon v. Plimpton, fl O. Iv. R. .~»*5*i.

Where goods were furnished by nn Knglish tirni to defendnnt-^ in

Man. and no place for payment was named, it was presumed ttuit ii
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. h. in EMlmd and thf breach theretorf look place tli»r» :
»«!• >••

ZrlM^n'eM, .«»<-. Co., ») Q. B. D, 1B2.

S„ where .ceordlnf to the cour« o( brnjlne.. in .Imll.r t«n«rtlona ^,'^^.

.t i>«ii to tie made In Enfland : Ktiii v. st,m. 181)2. 1 Q. B.

K!.^' >>,, V Boooio. *> W. R. l»>; but "here money In payable under

,™t 'end no plaee f.T payment In .taled. the ca»e l« not

; 1, w'llhin the Rult bj the fact that the per-on to whom the

"'Tf. i, n«v°ble r«lde. -Ithln the JorWIrtlon : BrII v. .Ul^.rp.

"; ?sll 1 o B IIW: Bon«.e A'.(i«««(e v. S. .1. Tndi„s Co.. 12
;;', '-'„. 'haum V. 1/oloae. 3 O. L. B. 47. 492; ne., however.

I.. T.

\Vli.r> cm»l« were to be «hlplN|d in Brltl.h <

f)iiHi>« V. 1/oloae.

/olmer, 18H3. 2 Q. B. 8().

iilinl>in an'l delivered

, .hi Tin
( nr Toronto, and payment waa to he marie in Toronto, ap

ti.n in Ontario for the amonnt paid by plaintiff tor (reiitht and

(,',r .liimnie. for breach of contract, th.. jjood. not beinn uii to aaniple,

v., m'i to !». ivithin the R„l-: FMrr v. r«,.«<l». 14 P. B. .'577: and

. ,„.|, ,1 c.i.e nil n.tion will al»o lie in Onttrio for the r.rice
;
.1t«-i«-

V V)„« .(.,« '1 O. V. B. ."itKl- Duval V. Oa.M, IIMM. 2 K. B. <1«.-;

",!'ol^ \iiiere « lirm In Montrea dellvereil an order to the plnintilfK'

Irni.ll,T in .Montreal, which v a» accepted by letter of plnintilfi-,

„,,l in Toronto, under whi"h eoo<l« were to be delivered f. o. b. in

T„r„nt": Hlmkh, v. Hi'.' ''o.. !l I). I.. R. .•1S2.

\\ liere ilefenilnnt. a commercial traveller, under a ctintract for

s,.lllni! nnil tnkini! ordem for Booila over a route through British

Cilmuliin iinii Ontario, reninned his position by letter from Britiah

C.iliiniiiia. Iffore the ei'ry upon performance of the contract in t)n-

inni. the Tilniiitiffa after waitinj until the expiration of the time by

nhnii tlie .ntire contract was to be performed, moveil for leave to

i..<ne a writ for dan-agea for non-performance of the entire contract.

nnil linve wns )[iven to iaaue a writ conflned to breachea of the con-

irnit within Ontario, but reaerving to the plaintiffa the right to

l.riiiB action for breaches out of Ontario: ioccH v. f'olea, 3 O. L.

11. ^111.

Am In the principlee flpplictible where n plaintiff sues for an account,

ni.'in n contract to pay in a foreign currency :
see .IffliiaiT^ v. /'cnr-

,„„ IMltK, 1 Ch. Wl : 7H L. T. 432. The payments due must be

nrilereii to he piid in t'anadian currency, and must be converted into

^iiiii i-unvncy at the rate of exchange current at the time of the

awertjiinnient of the amount due : /6.

.\n action to foreclose a mortgage on a policy of insurance against

I Miili^eonent incuniliran-^er was held not to come within this sub-

,,.,tion : /J.»(.,f/ic .Viit. Bon* v. Paul. 1WW. 1 Ph. 2S,-1 : 78 L. T. X\.

v.rrirr u-ii» »u( ri»i,ircii.—Where the writ was indorsed with a^'^^^j™""'

cijiiiii to ri'strain a -hip-owner front dealing with a ship in port at

CiniilT rnntrnry to n charter party entel-ed into in Scotland between

a iijninliff ami defendant who both resided in Scotland : Ex partn

Mrl'hiitl. 12 Ch. U. 632: where the claim was by a rrntui tiUf IruKt

resilient in Knglaiid for administration of trusts of .Scotch property

hv Si.otch trustees: i'n^nufll v. I'/jrkrr. 11 Ch. I>. tiOl : where mort-

ciiK'i-s of a ship and lier freight, in an action against second mort-

itiiK-'cs. liiscDvered that some freigiit had previously to the suit been

r<i)lH-tf(l by lirokers in .\ntwerp. who claimed to retain the money
ii;:;iinst a ilelit due to them by the ,#conii nmrtgagees. tli,- plaintiffs

,,t....i(,.,l !.iiive to serve the broker*, but tin- order w.ns on ic.ntinn set

J.A.-'iU
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RulalM. Mlde. tbv Court hotUlDg tbat tbe right (o the freight «aH clBtiu.ii

by vlrtu« of a rlgbt bh mortgagM* to takr po«MmMloD of tht> p>Ui|t „iiii

iti earDiDgs, anil Dot by way of cDforcvmcDt of tbe rrmiratt i/c

Utephmt V. C^mrfff", 28 W. K. a»5 ; 42 U T. 3U9.

WbtTP by tbe ci«tract. dtfendaou, a teamship rompsuy, ut>rv

ezcupted fruni liability for duiagv for low arlatng bt>),)u<l tlifir

llnv of tt^uiMblpB, atid tbtre wa« a breacb alltged wittiiti ontiirio.

but l>e.TODd the uld line of iteamihipi. In not delivering the «\iiij.M.'t

of tbe c'outrart, it nai beld tbat aj no damage would rfRuIr fmiu
tbe brearb. tbuugb tbe cast waa Cechnlcally nltbln tbU Hal', iji..

cretlon. If any exiiited. tthould be exerciud in refuting tu iiilow th?
ervlce: ferkina v. Misaiaaippi, 10 I', R. IIM-

Where an ofler to purchase goods was made by letter froiu l,oii<lotj

fODt. >. and accepteil by lettiT posted at Quebec, atid dciivi-ry n-n*

tu be on ttif cnrs at Quebec, It was held that tbe contract nu« tu lif

perfortut^l in Quebec: Kmpv-t Oil Vo. v. Vallerand, IT P. K, 27- on')

ftf t'hUliitt, V. ilalone, 3 <). Ia K, 47, 41»2.

Mervlcv wan not allowed In an action tor nroiigful di^miiixnl wlintv

tbe appointmeot was Id Ulasgow. and the letter of dismlxFinl vvn»

posted there. The defendant was a Scotch coal mercbaot. who it-r-

bally uppointed the plaintiff commissioD agent in Ireland. Tlie (xi^t-

ing of the letter was heitl to he tbe act of dlKmissal : Hamiltoti \.

Barr, l.S L. U. Ir. 2tt7
. Ogord \. Urenne. Hi F. U. V'62 ; but h, ,. /(, // ^

Mllvmuvt, 16 1'. It. 413: Uolland v. H<,u>,ft. VMf*, 1 K. II. sii;

M L. T. 4»0.

It was held in Morit: v. titephan, W\ \\. It. 77'.t :
.'»8 L. T. S'rf). tli;ir

an action to enforce a charge obtained by a JudgmeDt creditor uudtr

a statutory prnvif^ion (1 & 2 V. n. 110, s, 14). (see R. S. O. r, :(24,

aa. 21, 22), in that behalf, does not fall within this t-ltiuue, nor any
other clause of this Rvle, and that therefore service of a writ in siirji

an action out of tbe jurisdiction is not autboriied: Knkhmaan v.

Mturice, 1UU3, 1 K. B. 534: and see Re La Vampaffnii, etc.. 181*1, ;j

I'b. 4.'1. where, although leave to oerve was refu^wl, tlit* t'lmrr n-'ifr-

theless beld tbat the party re<iuired to be served, might be notifie'l.

without or<lpr. that proceedings affecting bis interests were pendinR.

lenviug him to appenr and submit to the jurisdiction if so advi-<><].

and the Court if sutistied that a notice so served wa§ sufficient will

art upon the notice : Re Cliff, 18!*5, 2 Ch.. p. 28.

A foreijfntr resident In the Province, or a foreign corpomtiun

having Ji plniv of husiofS!. in the Province, may be served witlmut ,iiiy

leave tliough tbe contract was made and breach thereof occurn'ii mit

of the jnrisdiction : see Fatrntr v, Govid'* Mtmnfacturing Ct,.. \V. \.

1HH4. tW; and note* to Rule* 150-161.

(/) An injunction i:* sought a.s to anything done or t'> iip

done within Ontario, or any nuisance within Oiitiirin

is soufrht to Iio prevented or removed, whether d^ini-

age? are or are not claimed in respect ttieri'of;

or (r)

The same an Enif. (1H83) R. W (/).

If'i As to the effp(*r of this difiunrtive "or": spp T-'.-j'rU v.

UaUen, 40 W. H. 221 : lWt2. 1 Q. B. 231.



WRIT or BUMUONB—SERVICE OIT OF ONTAltlO. 807

In Toiier r. tiairkint. IS Q- B. D. fltX>. it wai hriA ututpv tlifBaltlM.

c(,rr'"r«>n'^"»» Knfll«h Rul# tb«i thr Cmirt mlfbt •llow ii«rvtc» out

i,r (bf JiiriKdiction of writ cUlmlnf an Injunction to mtraln fhi>

dotpii'lnnt from Modlof llbeU to thr plaintiff, rtaldant within tbr

jiiri-<liL-ilon, wherf th*> «l<>(t>nilaot <Iih>h nnt Mtale on affidavit thnt he

nev. r cooiM within tha Jurlidlctloii.

Kiir It would w«m that tb» Court ha^ no Jurlwll<rtlon to frant an

jiijiiniilnn retraining a prraon rMldrnt abroad from infrlnglnc a

Cnnndlan |>at*>nt of InTfntlon : h^ BadinKv Anilin. etc, v. Joknton,

twtii. 1 rii. 'J5: "ti L. T. 434: and w^ Wirrfor Ourdnai Sinffh v. F*irW-

Mr, 1H!4. A (*. ^'0: hut tbr Court may antrrtaln nn action for an

iaJiiEK tlon agalnut a drfrndanr rpald^nt out of the Jurladlctlon to

re^tniiti nn infrlDfft>ni»nt of a patffot within the JuriMlirtion : BadiMchr

AniUn V. Vkemiicke Fabrik, 88 L. T. 4»M».

A claim to an Injunction to reatraln defradant from parting with

Ills n^*>n» in a cBJ*e not otbcrwls* within tht> Rule dom not give

jiirisdirtton by virtue of above clauie (/) : S9ar§ v. l/cywn, in l\ R.

SSI.

Ad injunction to reatraln esecuton out »( the Juriiidlctlon from

HUln; nltbiii the JurlMllctlon to recover part of the eiitate. In an In-

jiiriitiDD "nw fo anything to be done within Ontario": Re lir Pttnin,

0, rcnnu v. Ckrittie. 1801, 2 Ch. 63.

A rtiiim for mi injunction which doea not apitear to be bona fitU\

but mprfly to brinr the caia within thU RuU, will not he nufRcIfnt

:

lU lUrvnten v. S. Y, Htfld. «8 L. T. 658: 1893. 2 Q. B. 07 (w K

Snnhle, leave cannot be given for service of n notice of motion
for nn injunction out of Ontario, with the writ: ManiUtba. rtr. v.

All'in. l.S!«. 3 Ch. 432; but see Rule 3ttl,

Spp nlwi hinbrtn. etc.. V. Hrddle, 62 L. T. 796: fpcrkhart v. Vamp-
hfU. \V. X. 1884. 24.

\\nl n<i to the effect of a judgment recovered under thlfi Rule. Met>

sird'ir tiunlftal. r/c, v. Faritlkote. 181M. A. C. «70.

Vn\f^<t the injunction can properly be a^ked against the party out
of till- jtirindictinn he cannot be sued undtT this clause: Postlethiraitc
V. MtWhianep. i\ O. L. R. 412.

{(/) A person out of (tntikrio is* a n('ces.-:nrv or pro[)er pnrtv
t/> an action proporly Itroucrht njrainst anntluT per-

son dulv served within Ontario. Rules 'i:i June.
1S04. 1309.

same nw Eng. (1883> R. W Iff).

Till* rlnu»e applies to a foreijrner refident out of tht^ jurisdiction-
Ftrth V. fie ia» Rirag. lWt3. 1 y. B. TttS ; 42 \V. U. UK); (',9 h. 'p.

:\Si. tWJii: Duder v. Amiterdamirh. 1W>2. 2 Ch. inS; Thf " Ihir
li-\umah,- UH«, P. 18: 87 L. T. «74 : and vvliHti.T tlu- actinn i>f

f.-iiiiici im contract or tort: rroft v. Kintj. 1893, 1 Q. R 419: lint
onciit only to be applied to an acrinn «f rort in extreme cases
lW//(>fHi, V. Ctirtirriftht, 43 W. R. 14.">. per TiOrd Ksher : but we l*ur
h' \umalf. supra,

,

Wi,.iv ii i,H>..n (mU c.f tiiH jiirisdiciinn is made a defcmlnnt t<i nn
action under cinuse (ij), the application for leave to strve him should
noi i*,' nindp „ntil the defendant within the jurisdiction has been
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Bala ira. jerv«l
: PoMitkcicmte v. .UcHJiiint,, B O. L. R. 412; and «f n.tl,V i)„ („, Biro, 85 L. t. Jour. 297: Forttrtire rai.Mr„ c„tsUutim. M L. J. Chy. 81 ; 33 W. R. 102; Collin, v. .V

/«»cv.. fv.. ISSM. 3 Ch. 22(i. Hw. however. Liring^tonc'
l.> 1". R. 31.5; r(M»6H V. Hathn. 1802, 1 Q. B. 321.

On the application it should be shewn that the party witlii,, ,y,
jnrmlietion has heen served, and that nuninrt him sulu-iin' 'lrelief is claimed : Vnrkahirc Tannery Co. v. iVKnfon. 54 L. .7 rhV
81

: M n
. R. 1B2 : CoHin. v. Xortk Britiih. rtc, Imce. Co 71 1 t'^S; 1«H. 3 Ch. 228. Failure to so proceed (viz.. first to aerv,. il,",i„'

fendant who is within the jurisdiction, and then to applv for I.iv.. ,„serve the defendant who is out of the jurisdiction, with' a con<-iirfH,itwnti. IS not an irreeularit.v merely which can be condoned- P.,,tir
lliintilr V. MuWhmney, 8 O. L. R. 412.

In order to make the Rule apply, the plaintiff must h.nve .n, „n.parent cause of action asainst tie person seried within Ontarin
'

.

.

an alternative claim either against the person within or the pcr.na
without Ontario, though it cannot be ascertained till the trinl wli-.h
of the two is liable; WillFd v. Calhrailh. 18»3. 1 O B. 431. .-,77. ,;s
L. T. 421; and the relief sought against the pei..uu within nii.|',l„
person without the jurisdiction must be connected Collin'* v \',rtk
Hrili,/!. ,t<:. «»;ir<i. The Rule cannot be evaded by making 'p,.v«.,n»
against whom there is no cause of action, parties only in ord.T r.i
nbiani leave to serve the persons out of the jurisdiction whom ii k
really desired to sue; lb.: and se» itimpaon v. Hall, 14 P. R. 3111.

The plaintiff cannot by making a person within the iurisdirtinii ,
defendant, wlien be ought properly to have made him a co-plaintiff
thereby acquire a right to add a party out of the jurisdiction n< a
necessary party under clause (jl : DeuUche X. Bank v. Paul ivins
1 <-h, 283; 78 L. T. Xr,: and where the party out of the jurls.li<tinn
IS made a defendant solely on the ground that he is a proper inirtv
to the action against a co-defendant w-ithiu the jurisdiction, th.- i.l-iin-
tiff may be renuired to undertake as a condition of being allown.l m
serve the defendant out of the jurisdiction, that if he fails against Hie
defendant within the jurisdiction, he will submit to a dismissal of ili.-

action a.s against the defendant out of the jurisdiction - Re .Toi,> .
\

Ki.mnftti. 3 O. L. It. ."4.

f'lanse (91 has no apiilication to a third party notice for cnntri-
bution unless. scmWc. there were at least two joint contributors, nne
<)f_whoiii is within the jurisdiction; Met'heane v. Oylen. ]fl(r2. 1 Ch.
28' S« L. T. 1.

In an action to set aside nil agreement betw-een a Quebec and On
tnrio loan company, transferring the assets of the Quebec coniiiiiuy t,,

the Ontario company, and for the distribution of the proceed^ <if th.-

assets, service wos allowed .m the Quelicc .oniiianv and it< lii|uiil 1

ns necessary parties to the action brought against t'ne Ontario inuiiinin
under clause l;;l

: MrKaii v. r„lomal l„rii,lmenl, ete.. Co.. 4 O. ],.

In the absence of special circiimstnuc.-; 110 term ought t-i h.. i-ii-

pOM-<l that the plaintiff is not to sign judgment without ieai f tin-

Court or n .lodge: rirlh v. f(r Im Rirat. nn/yra.

In an iiction for ..jilvnge against owners of a vessel wiltiin tl..-

jiu-i-rlictiou. leave wn< uiven to serve tile owner of the cargo out ,
f

lh»> junsdi.tion : T/i- f:/toi<, lM!n. F. 21L".
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1 I.T WM made where tUe alleged caune of autiou was a ion- n

, \"l,v three defeiidaulb, one of whom resided out ot the jun»-^

r ,; ui le pl.iiuiil wa» r.^quired to undertake to submit tj a
.,

''

uii ill ease he failed to prove the cause of aotiou aileBeJ
; ,

:;««/'»o» y. tiall, U V- U- ^lU-

1,1 au anion iifaiust Jeleudaiita in Loudon, tor breaeh ol wariauty

,1 auiioriij, iheir primirals out of tho juiisditnon huMua aiin, lalp

nir"rl il'n.ul a. made without authority, it was held that tli.'

i'.,reii;u' liriniipals were proper parties, and service on tliem wa>

IS ibroiul J/u..e» V. Il^l/«e». HI Q. U- !> W); and see llcmnll,

; i;.,, mill'. l^'.W. a Q l^S- *''>* '•' '- T- "•'
'

In an action l)v debentui-e holders of a toreiitn corporal ion afalnsl

,™ H.i». of the debentures residius within the jurisdiction, the valid-

'iv'.t ilie debeiituies b. iig in dispute. It was held that the .orporation

11 L 1 iccessary party, and service on it abroad was allowed under

ilLs clause; Batctne v, TIl.: (J. X. Ily.. VC. I.. T. Jour. 1U4.

s,v also /Vie .•'h'Jmsliili .shiiiithiuir. LimtU'iI. \. 1 li'initmm, oj L. T.

V'- ;.'i-ta". '*,, V. i/crfdte, Il>.. TUO; LUin.j.liiia v. .SiW,.ll.(. 1.J I'.

i'-- /,,„„r > i„rM,r.;.i»i»i-/,. .(c. l;«i-J. JCli. l-;-. »«p™, lip. 3U..
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Where llie land in gin

of ihc parlies witbiii. Ill

,,r ih.. iuriMlici;"!.. •'••

Ui.

stiou ttaij out of liie jurisdiction, but some

iTty v^as granted lo >erve a defendant out

,. .; 1 . J/i;(ii"iilo.«/i. ": i;h. O. .")!K> :
Uh-kmii v.

/iiir lM<o - Lib. liH; 7J L. T. list); but speciiic iierformauc . of a

jutiiil I'ir the .xihanse of lauds out of Ontario for lands in On-

-,r 11 iva. decreed ill favour of tbc plaintiff, who was the owner of

"
lands out of Ontai in ; Moilll^uunru v. Hop;»'ll.i/iur!/. 31 Ont. 4:13

.

I„ 1
,,. /(iiiiu V llandniii. ly Out. ."i4T; I'liril'mi v. Piiriil. Jll S. C

i; II'' llenikrmn v. Bunk <il )liijuillmi. -JJ S. C. It. Tl'l; 20 IMit.

.i,,|,, ,i4.;-. '-"».: V. Il'iriirf. .-Ill Out. imII: 2 O, L. I!, 'ill.

In /.'"nil/ V. Ihiagherty. M L. T. :;22. an action fur breach of irust

wa^ liroiittht aitainht the execuiors )£ a testator d.vini: in Kngland.

*iv,, III wliom wore in Ireland and iiiie in Kn«land. The action was

t„ , i|„l III. CI III iciila.- a»«cts invc-lcd in Iriiland ;
scn-icc on llic

,i..fenilantn rwident in Ireland wa.s allowed : see also /^e /.'/iti
.

.».»

I.. T. 149.

To an action afiainst the personal representatives of a deceased

rrust.X' for breach of trust, tile solicitors for Ihe trustee, who rl^^ided

lint if the jurisdietion. and had made the investment wliieli bad re-

..iille.l in 11 liiss. were held not to be necessary parlies; I'luiLitl v.

/;i(i(/.<. 70 I.. T. 136.

Ill l.i'jiilnickr V. Liijlit'iidtr. W. X. 1^&4. S. an onler wim made

wlierc tile party out of the jurisdiction >vas a jjurtner of the ilefeii-

il.T:,t already served, and the action was for speciiic inTfonnance of

Mi iicns'inent to convey the partnershiji pr iperty.

Whether a third partv notice can lie .served under this ciiuLse.

i/lKiir: MV syvllir y. Ilii.^l<,l. 13 Q. B. T>. 9tl.

The order Kranting leave to serve the jiersons out of the jurisdietion.

iiiav lip for the is»ue of a writ to he concurrent witli the writ served

ell llie i.iher defenilant.s within tlie jurisdietion; Hull ». ffoiivit. S

Times. OS,

(*l Scrviro may iiLsu la' ulluwcil wlicio the iirtimi is I'm-

any otIiiT iiijittcr anil it aiijifilrs in lin^ s.-iris'iict !->;

of the Toiirt or a .Tmlje that the pliiintift has a

jrood oause of action airainst tlie ilefenilant upon a



310 CONSOLIl>ATKI> ULLES.

contriiL't or judgment, [or in re.-pect of a cluim nr

alhiiuuvj anil tliat llie dt'lVndant has as^t't- ni (iii.

tario of the value of !^"^00 at lea^t. wiiich ui;i\ e

rendered liable fnr the >atisfaetion nf the Judgiih.ui^

in ease the plaintill should reeover judj.qneMi w rh..-

aetion; hut in such case if llie defeudaiii d.-es iioi

appear, the Court or a Judge shall give dinvti'.ii-

froui time to time as to the umnner and enndiiinn- i-i

jiroeeeding in llie aetion. and shall requiie tii*' [il.iiii-

titf. before uhiainmg judgment, to prove hi> claim,

before a Judge or jurv. nr in sueh manner m m,\\

seem proper. 5S V. c. Vi. s. 134. Rules 1 ,T;iii.,

Ks9t;. 1439. 5 Kd. vii. e. 13, s. 22.

Contract or Jndctnent."—The words " wlicre tin- nrti^Kf is i r

!Uiv olIuT iiiatipr "
ill tbc first line. \v(nil<l appfiir to fxti'in! tIi.. , ];i>,

.>f ciis.'s ill whitli SHTvirf of a wri; oat of tlie jurisdi.'iinn n]:\\ \.

rillowcd K) all othpr cases not within auy of those fiiunii'raii'il in ti|,.

I

i-.'f't'-liii;.' claiKt's. but the 8ul>st'(,u«iit words shfw tliat th>' n|nTn;l>t\

of (In- li'tlr iff HnitU'd to rusfs wluTt' thf plaiutiiT i" suiiiL: iimmh m

'••iiiriict or .iiidc'in'nr. or for nlimony. and it is shfwti tlmt ili.. ,!

.

tViidiwir ha« •.-.^>*-i>' i.i Ontari i of tlw vahu- of iit least #i;itO, v iii^i

;:;n.v !»' coiisideriMl li;iM.' to satisfy th»' idaintifT's i-laiiu if .i'ii|-i!,..ii

1- ivrovi'red.

T,hc ri(:ht to alinioity i^. iii: Ivi-k! on '" rontrart," and. U-forf ]]
.iiiii'ndnii'ni of ihis i lau-.' by Ti Kd. vii. c. i:{. s. 'J.'2, hy insiTiiti- i,.

words in hrackfts, an iiiiion for alimony roiild bt^ broncht ajmin-i :

defpndant ivsiding oui of thp jurisdiction only iind»>r claiisi' ici. niniri

a judjiiii 'lit ri'co\iT.ii oiu of thf jurisdiction: \\fi"l'f v. \V/i<-h..

17 V. 11. I.': <ir under clause ( r-
1 miprn.

Amendment of Writ.—The indorsenipnt -if k i laiui on a viit

*<-r\>>d 'iiu of till' jiirisdirlion may be ordered to be auieiidei] ;i[i..i

-ervin', without ref|uiriuj: re-service, but not mi as I'l add riiy i him
"Wiidi could no! under this R%t}p be indorsed on a writ f"i- s.iri ! .

out of tlie jurisdii'tinn: H»1l<f»d v. Lrslh: \SU\. '*
<}. R. 4.'o : f-dl.i\ve,|

H'-qni.u'.m V. MncCuVnrh, 17 P. K. .'{77.

Where pIi.iiitiPF !ind defemhiiit were l»oth residing out of (iniiin,.

and neither of tlieni was a Firitish subjecr, and the plaintiff- ri:;:!'.

if any, to sue dpj»ended njHui the aliove clause {hi. and defeniliii'.

fileadim: that there was no jurisdiction, a summary judt'inent nwWv
RitJr I'im:; w;is refused, iii view of the provision tn ejati.ve I /; i

. r<'.|nii-

iiiir ihiU !lie plaintiO" pi'ove Ids claim " before a .Imli-'e or jury, eir ,,'

and tile .liM" wai allowed to ••< to trial in the reyulai' \\:i\ : I'liiiiii''

V. /:'!ti'inii. 17 r. u. 24::.

I'r-.'-fHtin.'

Ill' of

;•*) Service <ni\ ••f i)nti\v\<t of ;in_v nrdci- nr notici* in t'

\viiidinir-U[i nf ;> (''tiupanv, mav !h' allowed hv tlio r'niirt '<

n.T::dire:

also It. , ^2U: rc vi.t. , :i2. s. lu )l».

^^,Z^r '•*' ^<'ni..' out

i"'"ti^mi!..i
'""'''^" ''^ '"* '^''''

jilri«licti.>.,. of the I'-tJlIc nf a

"i 'intari'i n\' n |K'tition nr uoineof

1 or itijit't-r relating tn the adniini^^trniio!;

deci-;i-i'd pt r-nn nr tn the evof-iitinn ^r n
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trusl or, praying for an order dealing with any funds in ^^* *•*

Court and in interpleader proceedings, may b^: allowed by

the Court or a Judge. Fules 23 June, 1894, IKO!) [7).

As to the time for th* hearing of the petition or notice of motion

:

gee Rule 104.

An originating notice of motion under Rules i^i or &44, would

wpm to be within this Rule; bat it may be open to c^uestion whether

a nntice of motion for partition under Rule »56 woui5 be so. Such

Dotk'es will, however, be within other clauses of RuU 1^2 : see Rulen

H. Vy2 (Irt), and 3 Ed. vii. e. S, b. 13, in the note to 162 (1).

Sanhle, leave cannot be given to serve a notice of motion for an

iujiinction out of the jurisdiction with the writ: Manitoba, etc., v.

AUan, 18U3, 3 Ch. 432; but see Rule 361.

St^ alsu notes tupra, p. 2Uu.

Service of proceedings under The Settled Entattn Act are provided

for by Rule 975.

Notice of n summary application for an interpleader order by an

insurance company was allowed to be served out of the jurisdiction

un<ier this Rule: Rr €o lifederation Life .Ut. t'u. A Cordtngly, 11) P.

K. S9.

(4) Where, under Rule 203 or ti59 or otherwise under the XJTcopy
practice of the Court, it is necessary or proper to serve per-

"(,jJ"'/5Sri°'

eon^, not already parties to an action, with an office copy <iittion.

of any judgment or order, or notice to prove claims there-

unrlcT, service of the same out of Ontario mav he allowed

by th(^ Court or a Judge. Rules of 1 Jan., ISOfi, 1440.

The order allowing service of a copy of a judgment under this

Rule must also prescribe tht' time within which the party servwl
n>nv iiiovp neainst thp judement: see Rule 1B4 (3), (4>.

168. Every application for leave to serve or give notice
Jj^^'^,*y°°

of HTiy proceeding out of Ontario shall be supported by affi- ported by

fliivil or other evidence stating that in the belief of tlic depon-

ent the applicant has a right in the relief claimed, and show-

in^^ in what place or country tlie person to be served is or pro-

hnbly may he found, and whether he is a British subject or

not. onrl the grounds upon which the application \< iinide.

and that the case is a proper one for service out of Ontario

under these Rules. Rules 23 .Tune. 1804. 1300 (3).

Thf affidavit must shew that the plaintiff hns n ftriinn fneie ens*':

Collitis V. yorth Brifuth <C- M. Ihm. Co.. 1f*!W. 3 Ch. 22S : 71 L. T. .18.

AiKl n mntprial mi«tnkp in the nffidavit. thouirh nniiifntinnal, will hf>

1 proiin'I for rescinding the ordf>r : R( pnhlir of Prrii v. Dn ufm. Twt

L. T. SO*-'.

It may he difficult for a ronscit^niioii'- plninTiff m comply literally

vi!h this Rnl'', as thp relief ran o.nV: hp clHiniPf! hy fho writ .liid

siiitfui'^nt nf clnim. nnd thf affidnvir is r('i;iiirf"i m he made hf^fnrp fb*"
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ftalH writ is issued, aud therefore More the relief can be claime.1 „.e
IM. 168. form of affidavit. H. & L. Forma, No. Hi.

flrSL^for *•*— (1) An order allowing service of a writ or uo-

b^Ct""^ tice of a writ out of Ontario shall limit the time for enifriu^r

Ordir to fl\

time (or

motioD
where no
kpueiiranre
to he
entered

apijvuranee.

(X'> An order allowing service nut of Ontario of a put it ion

or notice of motion shall limit a time when the petition ur
itiotiiui is to l>e heard.

(o; An order allowing service out of Ontario of an oilice

copy i»f ji judgment or order or notice to prove claims tliere-

undci sliall limit a time for moving to add to. vary or ^et

as'de llie judgment or order.

(i) In regulating in an order for service out of (_)nt.irio.

the tune for entering an appearance to a writ, or for hear-

ing o*'. a motion or petition, or for mo\. ig to add to. varv
or set aside any judgment or order to he served out of the
jurisdiction, regard shall be had to the place where service

I--).
is to he effected. >'fe Rules 93 June. 1894. 1309 (4).
(T) : Uules 1 Jan.. 189*i. 1440.

Compare Eng. (M*!<i} H. flS.

See notes to Huh ViS.

The order allowinE service, besides repulatiog the time for npp^ar-
am-e. should nlsn mitliorize the servii-e of the statement of riaini. if

any (see Itvlr 106>. at the same time, and limit a time for ihi- i|.'-

livery of tht^ stiirement of defence, which should be not eariii't tiiaii

eight days from the Inst dny for appearance: Mclver v. Vront, pi,i»t
Mutbif] Cf,.. 1!) r. K. :«.".. See LoviU v. Tnylor. 7, O. W. It. ."CM

notici- in

lieu of writ.

165.— (1) Where the defendant is to lie served out of

Ontario, and is neither a British subject nor in British do-
minions, notice of the writ and not the writ itself slnill l.c

served. Suth notice shall he served personally, or n- tiip

Couri or Judge may direct. Rules 23 June. 1S94. 1.S09 !»').

Compare Kng. (1SS;{ i U, i\s\.

(?) Xntice in lieu of a writ shall be served in the ?a)iii'

manner as writs are served. Con. Rule 272.

Compare Kny. (INSii R. 70; und see notes, j.. '^i.

Service of n nrit may be made on a British siilijfri ahr.irul. t)r upon
a foreitnier within th*" jurisdiction: Fou-l^r v. Rarstojir. 20 Ch. T>
2-W!: but servico of process abroad npon a defendant nor n Rriri-li
snbji'<'r might involve unpleasant que»itions of jurisdiction. Wlier^,
therefore, a dt'fendnnt to be sprvfd out of the jurisdiction i- .t
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Ictiou >o»°°tjrh™W-."Aiding abroad, th, .rlt l.«lf .ho„l..

be served oD ^'^; "'™'i/"hV British »-l(e of a (orrlsner :
.ee B«oo,,

and .0 It tbe f''er?-'. KoHoBard. 10 Ch. U. 551) : but »« B. S. t.

,. r»r»,T. M !; l-.'f;." „"°e oat of the jurLdiction. V<. WTiere

e, ,13. .. a:
,'*'S"i °",Jd of no°ioe thereof, it wa. h..ld. under the

,l„ writ «•".«"'? '°,r^,°rtto,ture Act. that this. «n» on irreeu-

.i„.,l«t practice Wore *" J"*™
."'^^endment, and the service wa«

l„,iiy which ™°''^/°'J'/,,r"„ V Hall. 8 r. K. :irvl; nn,l l.i ari.i(.

„c..„rdmgl.v»et».ide: He^dc™o«-. H»«..^»^._^^
^^,^ ,_, ,,^ „ „^,,„„..

::;..:; LT,^ b, appearance to It without objectlo,,.

„,i,.,„ to » petition or a notice of motion winch cuu be

A re«P"n"«'° »„'*„ properly be served with tiie petition or

.^ne.1 out " /'"'"™ '"
;, i„, merely with notice of It. It is only

"«"' "'
"'"'"a wi^t ior ormerra summons) which commands the

""'";"*
fl the Ltr served, that service of the document itself

rlTprop^r u% a subject who owe, obedience to the Courts of the

''"rl'^eigner who caimot be served personally out of the jurisdiction

I ,^^r IH. served substitutionally ; see FieU v. Bcmctl. >< L.

To B »» bu^o^y in " ca»e in which there is jurisdiction to allow

.l.g B. su, ""'
" '

tjjj thereof, upon him personally: /(..; » or-

:;;:r^lc. V. /"i,»,'l iSl 1 Q. «• V^i W U T. U^-. ... abo note

tl. Klllt li«-

leff. Where a defendant is to be served out of Ontario, Z"oi'

with" wr^ of Bummous or notice in lieu tliereof tlie state- o-h..

ui of claim .liall be served therewith uoles. the writ is

'

«ially indorsed under Hules 138, 139 or Ul. Uules 23

.lime, isai, 1311. Hee Rule 128.

llie statement of claim referred to in this Kuk means the pleading

-„S«i an" not any indorsement, however full, upon 'be writ, of

th, natn-e of the claim: Summer, v. Summen. Mr. Dalton. 0th

l-vhruar" 1S2 but it will be observeii that under the prese,, K»/r

u no onger nec^sary to serve a statement of claim out of Ontaru,

lull, ihe wfit where tiie writ is specially Indorsed under Rule, 138.

l:;'.i or 141.

167. Where a i.artv to an action or matter is absent from
^,"J'/„",'S;"

Onturio or cannot be 'found therein to be served, the Court 5. ».»-.

or a Judge mav autliorize proceedings to be taken against ,,.iend.„t,

Lira arcording to the practice of tlie Court in tltc case of a

d^nilant whose residence is unl;nown. or in any other

maimer that mav be directed, if tlie Court or a Judfrc deems

sucli mode of proceeding conducive to the ends of justice;

and service so effected shall be eiiiuvaU-nt to personal service

u|iiiii Ihc party. Cou. Tiiile 273.
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EnltlM. The Act (R. 8. O. 1«77, c. 40. . 04), from which this Rut. ^,.
orisioally taken, waa held to apply to casei where defendants ar^ v.rvnumerous or where they reside oat of the jurisdiction at a very tr-ar
distance, or where the reiidence U not known at all, or whcrf frnm
any other cause it would be difficult or expensive lo effect a nfrvicp-
traraoH v. Campbell, 2 Chy. Ch. 25. Advertising baa been disp.>nved
with where it would be useless, and service allowed by mailing to ib*'
address of defendant's brother reeidr-nt In the Province, though not in
any way an agent of defendant : Cooper v. Lane, 1 Chy. Ch yt;;t ,

also Dobaon v. Harikall, 9 P. K. 1.
'

'"

As to the constitutionality of such a provision an that couraioff] iri

this Uuk: see Ankburjf v. Ellit, 1893, A. C. 339.

Mere absence from Ontario unaccompanied by any ilifficulty io
effecting iiersonal rervice, is no ground for resorting to substltutefl ser-
vice under this Hule: Young v. /» miHton Construction Co., Ill p. i[
ia«; but a solicitor on whom w e has been ordered to be effocied
has no lotu» standi to move to -.

, aside the service, even though i)*^

fore service his authority to act for the defendant had been revok.'.!-
laylor v. Taylor, 6 0. L. R. 35«: though it would be proper for
hmi to notify the opposite party and also the Court of the fact of hia
want of authority.

ApPEARaXCE , ETC.

Time for

appt'aranre.

(i) General Rules.

*•**—(1) Where a defendant is served within Ontario,
'Isewj'.pre than in the Districts of Algoma/Manitoulin, Xiiii<-

sing, l?niny River or Thunder Bay, he shall appear withm
ten dhys, including the dny of seniee.

(2) If !ien-ed within the ?aid Districts, unless othtrwlM'

ordered under Rule 353, he shall appear within twenty (h\<
after the sen'ice, including the dnv of service Rulo-^ »;}

June. 1804, 1310, amended; 60 V. c. 19, g. 20.

Thi
we 4

lis RuIp supersedes the previous statutory provisions: as to wb
7 Viet. c. 14. s. 7 (0.1 : and Kmdell v. Ernttt. 30 C. L. -T. 4')2'>2.

It is niiifle cloar by this Ruir that the pTiod limited for app^nrj
is to he inclusive of the day of service: -.ee Coniish v. Mniniin-i is
('. L. J. 7t^, 14;i ; 2 C. L. T. Uri, and Con. Rule 233 of 188S.

Under ibe terms of a special order limiting the time for nppeiininie
to "10 days from the service of the writ." Rulf 344 (1 > was hfh] to

apply, and the period to be computed '• esehisively of the first rliiv

and inclusively of the last day": Batik of B. A'. .1. v. Hutjhei*, ]fl P.

R. 61.

In case of service hy advertising, the advertisement should sperifv
ihe rime for appearnnc*> and the rime allowed should date from the 'fist

publication unless otherwise ordered : Crntu- v. Jullinn. 2 Ch. D. ilif).

Service ont o* Ontario.—Wlure ^eivic is to bf »ffecte«l «u a

defendant resident out of Onrario, the order which allows service ro

hi' effected must name rhe time for appearance, (see Rule 1641. wliich
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11 h, r»imlated In the dlxretion oj the Court or Judge mnkliig the«lil.l«».
"'" S. to the distance of the place where Mfvice 1« to be

'^''
i The o»« where defendant i>: »ee ft.te 164, and Spart. v.

'""r7„ ir' P. H " S« «" '°™ »' "«'"• ''°- l*' '" "• A""""""»

(H A I" Forms, No. 85).

lin ai.iiliiution lu Chambers the periodi. tixe<l b.v the former Uul.

..--, „„, •'™ were frequently .hortened under ««lc 333, according ,„

n: faclWe. of communication with the place where the defendant

ul.Jn„ lie residing. Two week, wai ordinarily limited by the

r., 5 Tn L°h«nil^« J^tare the defendant resided in Montreal, and

, „„Ik, ivhere defendant resided in some place m the Lnited

Z'Z.\oi far from the border of Onurio. Slmilw period, will now

pml.»l.i° he tix«i in orders giving leave to serve defendants resident

in such places.

Where a writ has been issued for wrvice within the jurisdiction,

„„,! a defendant out of the jurisiM.nion is added as a party the writ

hud also be amended so as to -inform to Form -No. 2 (H. & L.

i",,™. \o 31! I. or a concurrent wi't according to Form No. 2 should

Tue.! si li*oA-„ V. Laic, mr.. 2 Cb. «= '^

^J.
8*.; Bur. v.

/J,„f,„. S Times, 2S; J/o»ilo6a, ..!<., Co. v. .l»o«. 1S03, 3 Ch. 434.

I6». A .IdVn.laiit sluill iippear by Kliiij; witli the proper appj;^.

„ili,,T 1. menioranclum in writing, according to Form >o. 27,

,,.,tiii.' if the defendant appears by solicitor, the name and

nl'i.v of business of .*ucli solicitor, or, if the defendant ap-

L'lr- in person, stating that he so defeiuls in person, givmg

W,< i,l(lr?<s and naming a place to be called his address for

Hervice which shall not be more than two miles from the

office from which the writ of summons was issued. .See Con.

Kiiles STr. 382, 2S4, 28(1.

Compare Eng. (1883) Rs. V7, 80, 81. Ki.

Kn appearance entered by two soiicitovs for one defendant is not

I I'mllitv. but is irregular; see WUliama v. irillionn, 10 M. & W. l.S:

\\ altm V. Thompton, L. R. « Eg. 7. If sued in a wrong name de-

ffnch.nt should appear by the right on.-, stating that he was sne.1 by

the «rong one: toma« v. ffiipin, 4 D. & F.. air,; lloUons:\\ai,-^

vrurth. 8 f.owl. P. C. <i"l : (see Zuccolo v. V;.i,.9. .J8 \\
.
K. 4|4.

where a motion by a defendant wrongly name<l and described to set

a.ide ihr writ as irregular was refused), otherwise the plaintiff may

liiLived ;u'ainst him by the wrong name; Clark v. Baker. 13 East,

L'7:i : (li7/i«m« v. Bryant, 3 M. & W. 447.

Where a party who appears in person subsciiieutly appoints a

-olicitor. the practice in Ireland is to enter the solicitor's name on

lb» r«ord by side bar rule for that purpose before any prciceedini!_ is

takfn hy such solicitor ; Johiuton v. Coleman, 8 L. R. Ir. 148. I n-

<lpr tlirse ltulr» a notice to the opposite party is all that is necessary,

lint it iiiicht be well also to Ble a copy of such notice; see Bulr 3:iil.

.\n appearance entered without an address is not a nullity, and

therefore judgment cannot be signed disregarding it. It must iirst

he ».t aside as irregular; (Inrdnn v. ffondliM. 34 C. L. .1. l.^.'' (I!rit.

Col.).
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!i

WftUer ol

liTtnnilarit;

hv appear-

Where at ao addrMii for >»ervice glvpn by n dcfendHiu in n,.r<i.,h
(iiif WBH found bur a hDiiKekf^p<>r who reruwd to rwcUv <l...rii,i.|

'"

KTvici* of a Bummonfl for Judgment undpr Hule WW h> jMiftiu.' >
into the lettM* box wbr held not Ruffirient: Jiminfu v. f /»•. » -v v V
Jour. ItW. - ^"''

The former Con. Itule 27S wan n« follow h :

"278. If two or more defendantH in the Bame iiction iir)|H'jii' li\ n»ame «olicitor and at th* name time, the namen of nil th.- d.'f.niini
so appearinsr shall be Intiertnl in one memorandum. J. ,\. /,*„/, :,',-

This has been omitted in the present PonRolidntion n-. \>,-Uv ,,,

neoenaary. The course iniHcated by it will, however, of cnin',-
i

taken, otherwise the additional «wt>. will doubtlesH be disrtllow.M

Where sereral defendants reprei«ent one Interest (e.g.. truf*tf<> urul
imtui qur truMt. mortftagee and mortftntror. partners. ctv.\. tli.n *|„,mm
appear by the same solicitor, and if they do not. will Ih" all.MvH onh
one set of costs: Morgan & Wurtiburg, 124; nee h|h«> litin.u v

tampbell, 7 P. K. 150; but where a trustee has really n stpuriu.
interest. a» where he claims that a co-trustee is liable, he uiuv n. V
a separate set of costs: \\ebb v. Webh. H! Sim. .V..

An ordinary appearauce usually operates as a waiver of an irr.-n
larity in the proceediUKs tauten against the defendant: k.-.- Oiiiu,^ v
liadcUn, L. It. y (_. P. ISU: Pre«/oii v. Lamont, 1 Ex. D. ^iH*
mund V. Sutton. L. R. 1 El. 131; Boi)h v. Uncker, 39 Cb iV
itc MerchanU Bank v. VanAUen. 10 P. R.. pvr Os.er, J.A. ut u -
At^itntoba v. Allan. Ittlta. 3 Cb. 432: Dart v. VithenM li,>,. f „.. 1

1

1'. K. ."la. See. however. Bvneckv v. Fnntl. 1 y. B. I-. 4'JI -
1/.,,,,, ,

Uamgee. 38 W. R. «iti»; Western Xational Bank of N. 1. v /-,,.
lb»l. 1 Q. B. 304; see also note. Hupra. p. 2StS.

An appearanr.-e to the original v rlt stands a» a goo<l iii>[K.iii;,ii,,.

to the writ though subsequently amended: tianmer v. Clift,,,,. m

AppearftseA Ormtla.—A defendant need not necessarily wnir liii
lie is served, before entering uii appearance, and where iip u i,,..,,,
diciaily affected by the issue of the writ, he may appear grfiti--<. so d-
to com;.: • the plaintiff to proceed promptly: see McTaggart v. '/Wr/i.
etc. \\\ notes to sec. !t7 of the Act. «uprn. p. 147 (where a c-nihi m..
of /i« /(fnrffw* had been issued*. Where appearance is so *'iit.'i-...l

notice should be given to the plaintiff's solicitor: T'wcon v. Vor/Ac*.
12 V. L. T. 101.

-U'.l;

170. If the memorandum doe^ not contain tiie address of

the solicitor or tlv^ defendant (it-; the ciisi- may he) it >hii!l

not be filed; and if Piich address is illusory or firtirinn>. Ilm
appearance mfiy he set aside hy the Court or a Judrrc; jm,!

thereafter, unless otherwise ordered, the plaintiff niav pHKiv-!

as if the defendant had not appeared. Con. Rule 2ftri.

See Kng. (ISS^t H. 82.

Where a defendant gives an address for service nt which be is ii,,i

to be fonnd. and there is no person authorized to take in or forivnnl
docuQiPnty. ^uch address is iiiusory, and the appeiuiin«<' will u,- set
aside: .4. v. B.. W. X. ISS-'J. 174: W. N. 1884. 241: KdrU v. Vtiv.
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„My H. CI. .->1 I.. T. .Ul; aa W. K. -'.W; f. v. C. M U J. Cb;. KulM
iniTt.

ais.

ITI, If n defendant does not re(|uire the plaintiff to de- *i;«»^_^j

jtnt..in™t of claim he Rliall so state in his iiiemoran- ntrwrnnot

iT.M of ,"«".,.«. and in that .«« »hall serve a oopy thereof '""'"«'•

;;,, "he ,.l«intiff. Con. Rule 2H.i.

Se.- KliB. (!!*«' "• '-^'•

Whfre II cirfpmlant (Ii»|>i.ni.e» wilh a Ftnti-mPiil lit olalni under thin

!• I,' ami ilclivern a defenM. tb« indoreemenl on the writ bfoomf. for

h '..iin)0«f« o( i>i™dlng thf utatemi-nt of dnim. nhloh may be

ZJm ol'h""' "»'•< """l" """^ ^"'- ""' " "."/ '"'''
i""""'"'

.ft.r ilpfiiK.. to deliver a «tatejMnt o( claim. ii» if none had been

1. "t," ,;mfeirratu,n ii/o .4... Co. v. Uoor.: <^ O. U II. WS. .SVJ

,,i„rrc miKhl not the .tateuient of claim m that caae have been

„ll,iw«l ii» an amended statement of elalm within Rule !V»>.

172. I'pon n Jlemnrandum of Appearance being filed, the
J'JJJ^"'

alliiir *hnll forthwith note the same in the Procedure Book. S'llS.'

foil. Hulc •2S''.

S,e Kng. (1S«3) R. as.

An ai'peiirnnce tiled without the proper Ktamp afflxe<l la a nullity

:

Punk f>i Mimtrrel v. Harrison. 4 P. K. .T31.

178 A cnnditinnal appearanic may he entered by leave ijoniiitioui

of the C'livirt or a ,)udge. Sew. .i.i»u»iic«.

where a defendant wishei* to contend that he ia not properly sui>-

jert to the jurisdiction of the Court, he ahould obtain leave under

this ffu'c to enter a conditional appearance; see Hoirlnnd v. /iM«r-

onre Co.. 1" P. R. .'il-l : foni/inu v. Kaitdall. 17 P. R. at p. 244
:
as an

nnrnnilitioiial appearance will be deemed a waiver of the ri«ht to

t.ike the objection: Seorii v. Mfitrrn. 15 P. R. M.S1. 4."irt: TXenimi \o-

imiixt Hnitk V. Pfrfz. ISHl. 1 Q. B. 304. 3i:i
:
hut an unconditional

miliinrame. though a waiver of the right to object to the jurisdiction

of the Court over the person of the defendant, would seem not to be

a waiver of the defendant's right to object to the jurisdiction of the

Court oviT the subject matter of the action : see Wilmott v. Mr-

h„rl'nir. .TJ C. I.. J. V^^.t.

174. .\ solicitor not entering an appi'aninco for a ilefond-
Jj'jJ','"''"

iiiit in imrsuance of hip written undertaking so to do. shall lakinir.

lie liable to an attachment. Con. Rule 2.13.

Tlii« is the same as Eng. (lHs;ii R. SS: and also us the Ontario

Hill.. 3 "t T. r. 1S.-|«.

Tlie iilaimiPf may also prwefd. as on default of appearance. Itnlr

147. ]ir.ivi(li.s that service of writ or other document by which a cause.

niiitt.T or procpeilinc may tie commenced, shall not be re.niired where

till .i.fi ii'Iniit by Ills solicitor a((.f.|as service, and undertakes to
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CWNBOLIUATEL) BUUCH.

Whtn ap-
p«anBce

intend
4nd when
Botice ii to

Wh«I» > •ulioltor •rofploi wrvlw. but did nut io term, uii.l n i,'

M "LT'^a'a""""""
'" °""'' '"°' "" "'"•^- 'TAf -l«.o d «,X'.'

An uoUrrtakiDg lo • «nttr an apix'arniK'e Id <lur iimr»p "
i,

Ultlonal. anil mual Iw performed fortU»lth. A aollcltor-. uii,!,., S''
la hirnllnii »i-fD atler thr Upw of 12 montba from l..u» of ihl „and under tbl> Kafp It may at tbe In.tuira of the plalntll l» LZ'h
by attacbment at any time within ili j-eara from lt> date It, v ,

»on. it r.rd<-». llail. 1 I'b. 4117: 83 h. T. Ki. '

An application to attuib ahould lie entilleil not in the a, li, ,

In the matter of the aollcltor: lb.

If a nollcltor enter an appearanix without authority. It m,,, i„ ,,,charged with co«t». lo be paid by him : He Uoyi, 12 Ch. D 44' i

rwVTLlV^,""'' '" """ '**• " '-"'' ""' "' «""* "™"
"

Proceedlnga by attachment to compel an appearance to 1»- em, , imay perhap. be uiefully adopted where It li dealred to ohtuio f ,„:defrndant a waiver of «>me Irregularity: «* CancW v. 1V« ,7, TctU4. or to prevent a relitigation of the matter in an actlnr. L,L
judgment in another countrj. The plointll «bauld requei.t ii„. , ./„
dant J aollcltor to enter the appearance before moving to ,i,, i

•/Oct.!.. V. J/o»»ffl», 7 Jur. 32i;.
"iini

See alao aa to the enforcement of an undertaking bv n wli, ir„rgiven out of Court. HooJ/I,, v. llroi/. .11 I,. J Ch' 4-7- „
Hiriinii V. Harland. 1S!«. 1 g. B. 707.

" " '

"""

ITS. A defendant may appear at any time liefore jiid.-.

ment. If he appears after the time limited for appearance
he shall.

|
forthwith give notice thereof, and he sliall] not

unless the Court or a Judge otherwise orders, he entitli^l tri

liny further time for delivering his defence, or for any other
purpose, than if he had appeared according to the writ

'; ami if

the defendant ;ippcnrs after the time appointed and ..niit- t..

give such notice, the plaintiff mav proceed as in case of non-
appearance. Con. TJule S81. nmrmliil.

Compare Knit. (l»«l R. 92. The words In brackets are not in tl..
Knjr. H.. nor is the last clause, which was taken from R. S. O IvTT
c. .'.(1. s. (10 (The C. I.. 1'. .Vet p.

•Forthwith" means "as s(K>n as practically possible, n.lriiiniiii;
of such reasonable time as may be required for the performiiii..,
having regard to the rirrumstances "

: Ijeake on Contracts (2iiit .vl .

72S: sei. also Hvdi v. Unft,, 12 M. & W. 254: J/orton v. B .,/

Montreal. IH C. L. T. 1.-I7.

For the time liniite*] for appearance, see note to Rtilr I(i8.

.\ form of notice of ai.t>earance will be found in App. Form Nr. 4.'.

(H. «c I.. Forms. No. l(l«i.

An niipearance entiTed or tendered while the plaintiff is sieniii"
juilsnient is in time: //orri, v. .ln<frpif«. 3 C. C. L. .1. .11: nnil rli..

judgment is not complete imti! the ctamps nre alH.w.1 : fimilh .,

Lof/mi. 17 I'. It. 21!t. See also t:ote to Rule 11. p. 20:!.
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If an appAtimnce bat bwD <*uteri>d. but the plnintlff nevprttif^lftw ftol* in.

tiriptmU M it none hid been enterwl. the procctdiagi nre oot null.

but mt-nlf Irrefulir. tad the IrrefuUritj- m«y be waived : aee AUager

Tcrup It Dowl. I*M; tf*raiip« v. Freemen. 5 Dowl. 407; Meph v.

\\oodaalf 1 B. ft C. TU; but. under tbli RuU; wbere notice of an

ai>i>™rttBce. entered aii^r the propvr time wae not fiven. Judgment

Muuol dbreianling the appcftruin wat upheld: timith v. Dobbin. 3

ti U. 3311: Me «l"o Bunter y. WUcocluon, 9 P. R. 30S; and the

kuilwledge of the (act that an appearance baa been entered doea not

i'i>D«titut« lucb notice aa the Huh requirea: Hudton'a Bay Co. v.

Hamilton. 13 P. B. Ml.

lu ao action for recowry of land, an appearance by tbe original

(IfffDdaot, after the landlord had intervened and appeared, lo aa to

joiQ with tbe landlord lu a statemeut of defpiice, waa held regular

:

livring V. Cameron, 10 P. R. 4tW.

AUbougb an appeanince may. under this HuU. be entered at any

time beton Judgment, yet tbe defendant may be precluded from

putting In a defence afttr tbe projier time, by the plaintiff*a noting

tl..' |tlpadin(ti« cloiwHi under Hule tittt.

(ii) Appearance disputing amount only.

176.— (1) A defendant appearing to a writ, in actions tiimitation

(it!n r tliiin upon h mortjragt' or for the recoverv of land, may, to nrnMim

in lii? ii|>pearance. or. by nctiee served within four days ^Jjy""""

tht'reaftor. state that he disputes only the amount claimed;

and he need not file any further defence, and the plaintiff

iiiav proceed to i.^ke nn account of tlie amount due to him

before the officer with whom the judgment is to be entered,

on f"ur oli'ar dnys' notice, and judgment may be signed for

the whole amount due ns in default of a defence. Rules of 1

Jan.. 1S96. 1443.

('v') The notice may be accofling to Form Xo. 40, Con.

Rule 2!>0.

for Kiiriii No. 4t>, Mee H. & K. Forms, Xo. 112.

A similar uoticp was provided for by Chy. <»en, Onlcr 4:Ut. in mort-

f[\g9 tiuits. and entltleil the defendant to four dnys' notice of the takinn

«f thi* i)Iaintiff's iii-*outit. Thp pxtencion of the prnctice by the

.Iiid. Art, 1881, Rule (W, to other suitR was new.

Tlie preseot Rule, following the amendment^* of Ilule 1443 referred

to. uiakfs it clear that the Rule is not intended to apply to actions
upon a mortgflRe. which are specially provided for by Rule 596. I'pon
rhf appearance, disputing the amount only. Iwinn tiled, the record is

rtiniplPte. No statement of claim in necessary or proper. Express pro-
vision is by this Rule made for the proceedines which may thereupon
Iw taken by the plaintiff to take the account and obtain judgment.
KorniiTly a motion for judgment was nwessary: see Ped v. White,
11 r. H. 177: Mnhoney v. Horkinn, 14 P. R. 117.

A (lefendnnt cannot limit his appearance to part of tlu< plaintiff's

piniiii. nnt) offer to submit to annrhpr part of it: Padaot v. Padfjpt. 38
(.'. li. .1. 2117: except in the case of an nrtioo to recover land, as to
which, see Rule 1S4.
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w> C0N80U1>1TED Rl'LEB.

•i«««t« H JAmiimU»mM*—lt (he drfeDrfant wlHhM tn w>t ii|, ^ij^
HtNttilf of LlDiltatlona »> n hnr to tbi> •iilt, br iibnuM «•>! ir »], h\
cWfiirr. Hp can DfU bvbII bimwK of tli« Sutat^ for tbiit |Mir[)r>«,

Itv tiling n uulict* uod^r tbii ItuU: aee t'attMnaeh v. I ruthiirt •: |- ii

'JN. t^iplalQf«l, t Unt. App. M1H, und DOtm to Rmh- 271.

Ak to how far the Mtattitv niny ht* tak«o advantage of in takins
(hp arruiint undn* thia Aa/f, «m UVi|/Jkf v. Mur^an, 1 Oni, App. t;i,^

and not<> to Rule 5UH.

I
:

i !

l>»t«iidu)l

aiaj' lilt

KD<ir »n<l

•I'kDOW-
Mv*
ttnanrv,

K. 14, n.

Judtnnent
of lelain

and writ "t

thttrmn.

(iii) Dotvir.

ITT—n) A (Icfpnfinnt in an action for dowor, nun, with

his Hppcnrnnof, flip nn acknowledgment thnt he i.s tt'ii.uif >\f

the frtH'hold of tlip land named in the mrit, together with li ^

conm'nt that tho plaintiff may have judjfment for her dnw.T

therein and may take the procet^lin^s aitthoriz*Hl by Thr l)r„r.r

I'rocpiliirr Art to have the ^luiie as^i^rned to her. unli---i tli.i

jiarties otherwise ajrree, and he shall forthwith senp fli,>

plaintiff or her solicitor with a copy of »nch appeariiiu.-. .i,.

knowlt'dgment and consent, together with nn affidavit of tli.'

day of the fllin^r of the j>ame; and upon such con>ent \\\>-

plaintiff may enter judgment of seisin, and may oht;iiii n

writ of a!»8i(mment of dower, but shall not Ix* entitle<l to ta\

or rei-ovcr the i-ostn of the action or judiriiient apainst l!i"

defendant.

( 5 ) Where the plaintiff claims arrears* of ilower or daiiiaL"M

for ilt'tention of dower, nrtther the entry of a jud^iifiit i»f

seisin nor the taking of proceeding!* for the asfipnnieiit if

lier dower thereunder shall prevent her from proi-e^ling with

the action for the recnvery of such arrears or damages. Inn.

Rille 'i*M\

Thr Hotrrr Procrdurr Act i^ now H. S. (). c. 07.

Clniisp C-M WHM introdiicpd in i'on. RuIp!* 1HS>*. to mwt ili.' <],^

cisionw nf I, infant v, ltun<-omhf: "Jl r. I*. 4H4. nnd Catmron v. nil-

rhriMf. " P, R. 1K4, which dtH'idwl that jiidempnt nf ppisin is mnrln-

sivf, nml whpn »iiK!ipd thp dffpmiatit rannnt Iw prnrcpdwi asnin-t f'>r

(laniajipw : spp also Hnrrry v. Pftiriall, 31 <*. P. 230. ThoKP ens.- ;irf

thpfpforp no longpr to be follont^il.

It was hp)d in lit/an v. Fith. 4 Ont. 3.'{.". that a dowi-psn iii;i\ r.'

rovpr ilnniHRPs ns wpM for mrniu- profits at* for detPntJon ngniii^t ;il1

l>t*rson«. and in nil ras«*s whpre ffap.v wpfp rprovprablp befori' Am',

loth, IsTilt. By R. S. O. 1ST7. r. .Vi, bpc. 4S, thp procpdur.' K-fnr"

lliat 'lafp was mndp iipitlioablp to nil catr-* nor providpfl for hi.v thi>

Act. This «><'. 4'y was oinittPil from R. S. (). IKS", as " pffptf." Ir-

cnnsp thf pnK'pdurp in nn action for dowpr i« uiidpr thp -Tnd. A' i \-i

lip thp Hflnip as in orhtT notions for rPfovry of land. No dont-i th..

right to ilamaepR has not iicfn affprtpd hy thp rhnncp in thf nici'i.' nf

prorrdiin- to tilitain thrm : hut --- Cil^^ v. M'ttr-^i'-, 1 Ont. .'27. ''—*-

iirp nor tfivpn unlps« a dpniniid for dowpr was niadp : Lnfr v. Arm-

utroiKj, 1 1 Cir. 517.
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Ai'i-iaJUNCii, rrc-KEcovKirv ..f land. fill

'tdttlon 'I itowrr itll ftalM
' (hit.

iUleM

m V.

.»•«

li. iitf .1.1 iiv tlif tuisbnnd.

IM.I III .llf •'.)!< K'UI to lIlH*

liAH ^'H :. iiic'itty oudc
.'iilit-r l»v th* h*lr

.^ illli-iliiiliihio lo ihf

IT*,in.. „ « !• not MlliW to <tam«fr;

; I, „„p lo eltb" nmor. of iloww -

W,,r«»«. l.'i Dnl. IIW: "'" "'""•'' '

\, CI ivhflhpr Jniiitl" •" '" '" '"'

,1,'. IrMiM from lb» jMth o( (I In..'

llie iwrt. fnct that at llle ilMIli i.-

lii< liimh ii>Tf of no ivntabli' valur. i

mllil' tbi- willow to damatn H thi? lao

r.iinihli> by rrai-on <-t Iniprovmpnti. or .iH.

,,r ih.. M'niW; 111 «<i'b i"»» a portion of llif

|,„„h llilHoi-.' V. .l/ooPi". lM<lr. MKI.

trir form of writ of asulmment of ilovvir. ••> Porm No. IKl In thi-

Aiiii'ii'llJ (11. * •• f'onnn No. HUM I.

178. WluTi' thf defendant liun tiloil iinil «tvui1 an n<'-^^^|„

ki'iiMliiliriiii'nt anil ooniwDt under the preieilin)? Rule, and llri,"^;,,!

til',,
pluiiititr'doei' not within :l nionthn tliereafter -ue out and

;S>,;i^„.

,.„u-e 10 lie executed a writ of alignment of dower, the de- ita, ii^

f.iiclniil may, liv leave of the Court or u Judge, »ue out uuch li„.„„t.

writ; unci the writ shall Iw, as nearly as luuy lie, in the mw
'1 1 k 1... *1... olniotiff ami tliii I i 1^,] nm/ituula

fori

inj;

S.-t. Korm .No,

t- unil the wrii snaii ne, us iiemiy or, inuj .«.-, m n« ^i...

Ml iiM u writ sued out hy the plaintitf, anil the like proceeil-

^ vliall lie had tlierwm." Con. Rule 201.

isa.

179. In an aetion for dower the lanillonl or other person i,„,||„„,

ui„l,T whom a tenant in possi'ssion, who is not also tenaut of ;»>_,^,„„,

the friH'hold, holds or entered into possessii nay, it he lias » a.i.iiau.t

ii,,t been siTveil with the writ, without leave, apjiear and

ilofiiid. liy tiling with his appearance an affidavit that he is

ti.naiit of the frw'holil. anil is advised and lielieves that there

i« ^-ishI ground for disputing the iilaintitf's claim to dower.

C.n. Hiiii' -i'-'-i-

(iv) Keaivery uf Lnnil.

IHO. .\iiy person not named as a ileteinlant in a writ for

111,, rivovcry of laiiil, may, without leave, iipjiear and defend,

l,\ liliii" with his a]i]iearanee an atHdavit stating that he is in

pci-i-iun either by himself or his tenant (n) (as the case

,ii„v l„-|, anil if tlie po.ssessioii is by bis tenant, that the de-

fiiulant named in the writ is his tenant. The alliilavit may

I,. acLimling to Form Xo. IS. (on. Rule >!»;).

'I'l. 1,11 this /fM/< lorrespnnils with Knil. ll.S.s;ii It. ll.',.

K,ir Kciiiii .N'o. 1«: ^i',' "• « '•• ''"iins, ^". n."i.

...A, -21

Apucuriimf
u,tnout
lemu h\

)H^r«<in if,

I

'lefenaanl.



822 OONSOLIDATED RCLE8.

"STim 1

'^'"' '"",™"'"' »">"'" "PPe*' to be that in .Imple ca»P. in „ , ,U1.1S8. leave would have heeo given under the former practloeT. „ ,

'"
and an affldavit in the form given can be m«ie by he deVmlarr*leav^ need be app led for Under .. 10 of the BjL.ment A« ""^ °»

ii'lH^ L, ' ' T" ?"™ » queatlon whether a person „,,£Mid to be In poMession by himielf or his tenant witliln tie m •

of that .ection: for eiample a mortgagee out of po™e«i„ :'
'"'

artion agan» his mortgagor r l/cOm»o(( v. Kerlina T f J'

Im'^' '° """* '^ *"""*'• 2 »• C. L. J. 212. In ,„eh , ,t >will be necesnary to apply for leave under Rule 181.
'

Even where judgment has been signed against the defenil,,,,, „,„, .in the writ, any other person rialming to be in Dosses,"
„'"'

'iTT/^?'
'"°'- TV °'""" "«>' to defend the aSn: '(S,'IBI. and itwet v. Jokvuon, «3 L. T. .T(r7.

""''

In ejectment by a landlord against hU tenant, the suhten.,,,, ,the lessee are not nece«»ry parties; and under a judgment r?C\
XZ' v" ^."""'f',

'"*'• «"' defendant's suKSs „ 'i;

ISl. fWhere such affidavit is not filed,] any person imr
named as a defendant in a writ of summon.^ for the nmm-
of land. may. by leave of the Court or Judge, appear ^i,,!
defend, on tiling an affidavit shewing that he is in pos<e*=i„Ti
of the land, either by himself or his tenant. Con. Rule tid |

^Ex_cept the words in brackets, the Rule is the same as Kne. IKSn,

For cases under the old practice, see Harrison's C. L. P Act -,lsSee also notes to the preceding Rule.

The <;ourt will not on the application consider nice <iii«ii„„- „
to the right of possession

: see Crofl v. Lumleu. 4 E. 4 R c.H ,„'„i

I "Z?'J'".J-
T<;mPki,,.„r. 11 El. 442. In Lougbour«^ v. Fi.l„'r. w

.>. ii'iK. j»: 4i u J, Lh. 3,9. an equitable tenant for life w.i~ .iv,.,.leave to defend an action of ejectment in the place of l,er tni-iMHs.using their names and indemnifying them: and see note to Kiil, iviRee also nmiirr v. ffoi,f», .%t L. T. 2(H.

rSie **' '^"*' P^'^"™ appearing to defend an action for Hie

ii.i iBiniicmi recoKTy of land as landlord, in respect of property- "lirnnf
lie is in possession [in [ierson or] by his tenant, shall slnfc in

lii> appearance that he apix-ars as landlord. Con. Rule iK.

Appesnncc
hy l«ve in
action for
Isnd.

^nme as R. S. O
has the word " onl.\

1H77. c. r>\. K. 12. The English ( l»vl i 1;.

instead of the words in brackets.

Notice o(

ar])«aran<
18S. Where a person not named as defendant in n urii

.yisrntoii for the recover^' of land enters an a|ipearance aceonlinL' i^

u'.d'frnci. the foregoing Roles, the appe.nranee shall be entitled in ilir

""'"""' action against the parties named in the writ as defcmliini-:

and the person so entering an appearance shall foi-t''\\ir'i '^''w

notice thereof, and shall in all siihsciuent proceedin;;- 1-

named as a party defendant (n) ; and If such person n|i|"ni.



PARTIES—OENERALLY. 323

ivith Eng. (1883)

.
18-T. c. SO. ». «().

and o„uta to give noto the plaintifl may proceed as in case »••«.,„

of non-appearance. Con. Rule 296.

(„, Tbe pr«..dtag part of the «.(<• corrj-,»ml.

U .°T- »b.t follows, ha- b«n taken from R. S. O.

A fom «t notice of appearance will be found in the App. Form

K„ 4,-, (H. 4 li- Forms, No. lUB).

The notice »bould of course be given to the plaintiU if he aue, in

p,r«ra. otherwise to hU solicitor.

184.-(1) Any person appearing to a writ for the recovery ij™w
^.^

„f l.„„l n av limit his (tefence to a part only of the land, de- i,, artto .o,

1 in 'he part with reasonal.le certainty in h,s appearance, ' ""

or in a notice to he served within four days after appearance. n».-

C,<n. Rule W.
Con. Forni of

nntife.(S) The notice may he according to Form Xo. 47.

Kiile Si'S.

Compare Kns. (18»0» "»• '» »"'' "''

Kor Form No. 47. see H. & L. Forms. No. ll:i.

Tl,i> ««/c has been held to be opplicnble in an action of dower:

,„ , ,i"m V Pcorce, Mr. Dalton. 2lst Sept.. 1881.; see also M^
;,"""'",, rf.Jitoo* 4 C. L. T. 1-12. Better particulars may lie

lh"";;«i whe,^ tiereis a want of "reasonable certainty". .V„..„»

> Uffircr, 4 V. R. -XU.

Th- notice should be served upon the plaintiff if he sues in person,

otIiiTwise upon his solicitor.

\,i appearance without limitation therein, or by notice served

„,U.. four days after appearance, will of course be an aPpearamv

t„ .irf.nd f.ir the whole land, as was expressly provideii in the former

Ks/i -.".IT.

liii. Iliilr does not enable a defendant in actions other than for

r«ov.Tv of possession of land, to limit his appearance to part o[ the

T.laiiulffs claim : Padgcl y. Padfel. .'iS C. I- J. 2117.

1'autm;s.

(i) Goirrnlhi.

IS5. All persons mav he joined in an action as plaintilTs w'ho may t*

in wlioMi any right to relief fin respect of or arising out of l,"!;;^^,^;

tl;i' >niii(' transaction or occurrence, or series of transactions

or Miciirrcnces.] is alleged to exist, whether jointly, severally.

or in tl!" alternative, [where if such persons brought separate

actions i\ny coninion question of law nr fact would arise; hut,

if. n|ion tlie application of a defendant, it appears that such

joiniler mav eniliarrass or delay the trial of the action, the

(oiirt or a .fudge may order separate trials, or make such



'

324

Ruleiu.

practice
under

RulM and
de^ialonfi.

L'nder prt
ent Bull-

"iii.illv

CONSOLIDATED HILES.

itliiT onk-r u.-i may \v expfdiont
|

; ,incl without imv ,m , i

.ii"nt. jmlgiiu'iit iiiiiy \v ^iven for such .me or mnr,.' ,

plaintiffs as iiun- h,. fouiul putitlod to reliuf, for -n.h
,'

\ tas he or they niav he entitled to. [But' the dl
']

'"

thoii^'h unsuo.-essful, shall he entitle,! to his costs ,„
',

'

"",'

hy joining any person who is not f.nind entitled iV,
'!."?'";

unless the Court or a .ludge, in disposing of the ,„-i ,i
wise orders.]. .Xru: See Con. Rule :!00.

' "'"

Th.; f»jiiiier Kiile ;i00. foMownl Kile. tlHSti i{ p.-..
contnin tli.- clauses iu lirackris, ivliicli ar.- wn: followhi'-

',','

the KiiK. Hule of aitb Oct.. IWMl. (Sn. .\V .\ is'ui ^
.Villi, l: VMrt. I). HSl. •

.
i -

'Ihe Inst I'lauw iu brackets is also luntaiueil in Huh ll'
I'or tile chnnses in resard t<i parties introdm-eil In ,|i,.

Act. aud for the decisions down to the time of the ni i

above l/ult iu 1XSI7. .see Holniested & Laiiaten .liiil. \,
,' ",

.'i'^4. it *('/.
'

'

~

Speakln)! aeuerall.v the Jud. .Kn |,rovi,led ,h„, „|| ,,,be joined whose |)reseuce licfore the Court is neees«arv t',Court electuall.v and coniiiletel.v to adjudicate upon aiid »„,
ciuestions involveil in the action. On the cjuestiou hovvv,
separate causes of action li.v .several jdniutiffs or aitain-t -
fendants unght be investigated iu one action, the ias.s ,l„
a consistent and uniform course of ilecision. A cliance ..f i

alHiit INlCf. and culminated in the decision of the House ,,r
.s-/»«rt»ic,i,(c V. Uaumia, XH'M, ,\, f. 4.^. „.here it
>everal shippers, or several consignees of , liferent -i
itomis shipped on board the same ship, f.u- cartiaiie frousame idaces. could not j.]in as plaintilTs in one acli.,11
sliii>-owners to rec.iver daiuaees for short delivery •

liecau'-
•
It a. iioi! were separate and distinct, anil could not uml
as 11 formell.v stood, be joined in one action • see als. /'.,,,„«»/
Oii,a(»( .S-. .V. f„. v. y.unc A'iji,,!,.. ISK,-,, A. C. call.

Ibe numerous cases in which tiie decision of the ll.ais.. ,,1 1 1mis sul,se.|ueutl.v applied led to .he passing hi Kugl ,„• .1, ,,.„•;,,
l^H.. alj..ve luentione.l. au.l in Ontario .)f the ab.iv.. /,•„(, |s,-,.

Iii.ler the new Itul. pr.,bnblv all .,f the , ..s... .,],j,
1, ,

,,

.-....(/...•;,,,. V. Il.,„m„. l.sin. A. C. VM. woul.l n.,„ M,v,
,".„','|,

.l.'.i.le.l. |.,v.,n .i.i.ler tlio former Hules it was l.el.l .1.-.. ...| .,„
" !'.> husbau.l au.l wife tor .latuaues caus...l by il „,.,„.

ouitlit n.it I., be brought, but that tbev shonl.l j„i.. ,„ ',,1^.

.ti.in.N .,..„, ,. y„„„„. 1,1 p. It. -.-^: i„„ „,,„,,„
^ ^.,„ ;;

'. Va, I . niti.

.1.- I,..|

l.i|ii

'..I. in

'I 1I..1.

I-. .ll-

/,../.

f.i

s,-p.ii-:u.' .i-ials .

-i.i.i .11 lliliniini \

The power lo ..r.le

.....inlau..' nitli til.. .1,

ISICI. ! 1;. K. HL'.

• Series ot Tranaaotlona."—
I.a\.' he.MI ...tliai.'.l by the same
sii.iilai- iransa.ti.iiis between them ..

1 ieiit f.i '..iistifiiie III,. [niiisa<ti..Us
..r ll.i. /(•„/, . l/„„„, ... ,; I /,.„ ,.„

tail e.l iu /,•...:

lll,ir,l,l,
. .1

IS,-,

Tile alleitai, -i, ihai lie- .l.'i

motive il I, i,t' .1 II.,,,

Istiii.i i.laiiitilf-. i- I,.

^•'ri.-
'

wiiliiu III.' 1,

1. I., li. -.'s.
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join

<l<

1

v-<rht different coutracts of imiurance. made by six differfiit i>er- Bvli 1S0.

ivith tbe name insuraDCe company, were held not to constitute a

'pfL of iniiiMactions wKtiin the HuU: Bomiuycr v. Mvl. Reserve. 7^

J inder of Pl*l»ti»i.—Two or more holders of debentureK may

f>in »- i-liiiutifts in au action against directors cf a company for

.,..„„L'P< for ftllftted ini>*representations in the prospectun of the com-

;!,,ly:T;nW'i^r V. }Vood. 18!W, 1 Ch. '.m . 70 L. T. .-HS.

><.i also two plaintiffs whose names had lieen wrnnRfully used in

, MHication'* of the defendant were held entitled to join in an action

;, p-n-ftin Slid, user: Oxford V. Gill 181M>. 1 Cb. 55; 79 L. T. :i3S.

•^. iil-io two iilnintiffs. a marriwl man ami an unmarried woman.

iraiust whom charges of criminal intimacy had been made by tlie dc-

iViHiant. on three different occasionp, were held entitled to sue in one

Htiori in respect of the three charges, there being publication as to

ill and the three wcnsions l>eing a .series with a common question of

J.,rf Iffor V. Excott. H O. L. R- 177; but the male plaintiff was held

['(.I entitled to join in the action a claim for libel contained in a letter

,,, thr female plaintiff, except by way of aggravation of damages : Ih. ,-

.iri<] several plaintiffs claiming to have been damnified by several de-

t^iidants combining and conspiring together as officials of different

trades unions, tr) prevent thf plaintiffs doing acts they were legally

..liiiilrtl to do. were held entitle<l to join in one action, atui tbe di-

teniliints were also held to l)e properly siicl t<>cetlier
;

Wiiltn-M v.

Where twn or more rruit-growers brought an action claiming to

.nCorce rritnin (ireferenttnl rights in t'ovent (larden Market, it was

li^ld that thi plaintiffs, as representing a class w!io imd an interest

in conininr. could maintain the action; the Atlorney-(FenernI wa-.

ilirected to iif added as a defendant to represent the rest of the pub-

lic /•t',1 itHiTfi . if that was neces-ary : EUitt v. Diikr <,f Bedford. ISO!).

] rii. 4!I4; ItXll. A. ('. 1 ; K\ L. T. *»«'>.

.Murtyagees nstting to have n Ifase set aflide as having been nmde
hy rill' mortgagor after the mortgage, and an a-swignee for the In-nefit

1(1' creditors asking to have the lease set aside as being voluntary nnd

\iiid \\< against creditors, were held not entitled to join as plaintiffs:

lUuik •i H'lmUlun v. Andemon. 7 O. L. U. «13 : H O. I.. U. 1.5:*.

'I'll.- new //!(/»' doi's not permit claims for seduction and breach of

[nmiise lit marriage to he joineti in one action: IHron v. Tracry, 17

r. I, T yni.

A plaintilT claiming <in his own ttebalf damages against directors

I't" ;i company, in respe*'t of ?'is having l)een induced by fraud of de-

tiiidaiit-^ tn purchase sliares. was held not entitled under the new
A'i'/i ii> make, in the same action, that claim, and also a ckaim on

li'iuil!' 'it' himself :in<l all shareholilers to a ile<-laration that a dechira-

liim iif a dividend on -hares, when th.Te were ii" profits, was »}tru

nri.t and illemil, and for jn<lgnient for i-epavniint of the dividend;

sin.inl V. LiurHfui. ISMS, '_' g. H. 44; 78 L. T. 72;».

Oni' r>f r-.vo joint promisees can maintain ao action on a contract
iiinkiiii; i*ie (ifliHr joint promisee a co-defendnnt. if iifrer tender of an
itMli lunity uganist costs he refuses m Iw joined as a co-plaintiff

:

'>(//0' V. Kiioirhn, IWW. 2 Q. li. ;tK(».

So also one i)f several joint covenantees may sue alone tn r«'stiaiii a

I'ti'inlt of the co\T>nanl, where the oilier covenantpps have ceasi'd tn ht

inti'iK-lt'il in the covenant; hut. mtnhh. rhev sb'-.ilil Im- joiii.-d iw •\-

l.l.,],iiils <,.>• l>,in,rU V. fh.in. '^^ Oiil .-,17,"
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''I

KnlalM, One of several joint ownerH of a patent may »ue for i rp-
of iirolitK clue for the UH of the patent without i;iriim.

',['

other owuerN: shffhan V. O. E. Up. fo., lt[ Ch. D. 5fl.
' ^ 'i*'

One of aeverai mortgagees may lirinj a foredosure nrli..u i,,,i,
hi« CO mortgaiMn clefenilantn. if they will not join an plnintiii

./,"'
V. SuulK Kemmgtun Hotel Co., 11 Ch. n. 121.

"'

One of several owners of a reversion may sue for injurv i ,ireversion without joining hia co-tenants : RoberU v. Uijlltnij. Iso ,

As to the mode of objecting to a misjoinder or iion-ioinl.,, <
lilnmnlls. see Huh LIW. • J "in. r „f

Where two or more plaintiffs sue for a joint claim, th.- .l.f i„,may set up a separate counter-claim against each plnimiiT I ,

c»<.(pr, .(c, flj,- V. Broo*«. 2 Ej. U. 248.
"""

The proiier person to sue dire<-tors or a limited comimiu f.rdone hy them ultra vir^», is the company itself' but if rl ] I,*will no! allow its name to be used, u shareholder on heha
'

and other shareholders may sue. making the compuu-' i

lier Jessel. M.Ii., in ««««.(( v. WakrHeld. rlr. L K "

.iturotjl V. J/crr(/ic(o(»Pr. I,. R. .1 Eg. 4m ii.

^

Where the action is hroui:ht to enforce a public right, tl,.. \rh,. r

'ieueral should be plaintiff: Drvanpttrt V. Tozir. V.*t\ 1 rli --^.i(an action to enforce a municipal btiilding by-law i. .Soru,. .niv
"'

the luiblic cannot maintain such an action a*less tliey bav.. i
"i

and private interest in the .ubject matter ^ the action
'II I

llamillon I'ark, 1 (). L. H. 477: Lirmimol .. < fcwte,,. ls.-,J. 2 1. M, [i,

.V rompnny in liquidation retains its corporste p.nvei- ni.l -n,. ,

recover debts or property ,if the company AumM he hrouirh' 1, th»liquidator in the companys name Kml r CiwiHuiinul, ,i,

>'

*' fhnril/. line. A. (:. L'JCI; wber- :

"

us representative of the creditor^ or .

his own name- /t.

t
If

f.'Vi.l;,,,:

lv|. 474:

li.iwever. the liquidatni
ontributories. he slim

An ."bje<-tioli that one of several plaintiffs has no title m
tile action, should lie taken bv defence under Ruli' •'**

>!',,< . 3 (). I,. R. 3.>4.
I/..,

A sover.'ign of a foreign state is not obliged to so,, in |.„
luiiiie to enforce contracts made on bis behalf by his lumi-f. ,

-leb ministers or their -iiccessors in office, tlioiich not , s.
niiiiieil in the contract, may .ue for tl nfor.ei„,.,n :

iZ'/ilunlo V. I'tyirhnnk E. fo.. 1!K|0 _^ (' -,04. «- [^ -p .».,,,

« here two plaintiffs joined in an action and one wa. sii..— 11.

the oilier iinsui-c^sful. the Miccessfnl ,,laintilf was held r.- t». d
able with the costs of joining the onsucceksful plaintiff: liH..nH
<t to. tiii.f Imao * (.,. V. (;,,,/. Ill 1^. B. n. 13- .V F T 11 B
bur Ml VUroUHt ll„rl v. It„„„,„, 17 Q. B. n. 112.-.. wher. ,1.1
been ordered " to abide the event," it was held that the ,i!,.,i. ,

.

pbiinliir only wa- liable for the costs wcasionetl by his I,..mi ,

l:r_'

!i:irl

in Ihr action.

Where some idaiiiiiffs wer.. snccessful but some nere absent ,: .1..-

trial from illness Mild nave no evidence, the latter wen ordered '. 1

dcfend:inls tile cost, .iccnsioned by their heinjr joined as pLiir:-
-

v:iibctit prejinticc f.. their bringini: a fresh i.riion- leew.,., \ s ri
-11 I'll, II .Its.
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Ifl6. Ail persons inay be joined ae defendants against **• *•••

uhom the riiiht to any 'relief is aliened to exist, whether whom«

join
vithout anvdrtin,i„t!v severalK. or in the alternative; and,

am.'n.inient. jud^inient may be given agumst one or more of

the -t.'f.-ndante. afC.rdinK to their respective liabilities. Con.

Rule 301.

Conipnrt' Eng. (1S83) R- l'"**-

'I'his Rule niuft be r^ad with Rule 20«
:
H-hrardM v. Loirthrr. 24

W K. 434.

Ifiilm 1S7 111"! l^f* ^^i" to Iw- iipplH-atioii!- of thf prjm-ii»l.> of tlif

pp'sent liult^.

Joinder of DofomdanU.— Tinier thi' pre«..ut pnirti.p in con-

sidcrinjr the propriety of the joinder of defendants, the nati.re of the

action an«I the relief asked must be ronsiderpd. If thnr relief is of

an HniitnWe nature all parties must lie Iwfore the Court whosfl

nresPiKt' is necessary to give the plftintiEF. if successful, the full

ni<>!isiire of his riabt:*. assumins that the iutiou in not nmllifarious.

f)ii the other hand the plaintiff <annot join two independent rlaims

mcTc\y hecnuse they happen to relate to the same subject matter,

thefP beinK no .uinertion otherwise between the parties; {uilmi'M v.

t:.r^!,ihr, 7 <>. !.. B. 188-

Ordinarily the rij(ht to sue, and the liability to !>• sued nttiiches

ouly lo individual", corporations or tirms, and as a seneral rule alt

persons interested in rbe suliject matter of an action should be made
parties either as plaintiffs or defendants, but there mv many oases in

which the jiarties interested are so numerous that if ii were necessary

ro make iheui all imrties the difficulty in suiiiR tlniii and carryiniHr

oil ilit' -^nit would he insuperable. The niles as to jiarties to suits in

^luity wfif not the same as those which governed Courts of ('oniumn

L:iw. iind were lonjr since adapted to meet the difficulties presented by

a luultiitlicily of persons interested in the subject matter of litigation.

Some nf such persons weri' ftllowfd to sue and be sued on behalf of

fbeuiselves and all others having the same interests. This was
(ivowi'dly done to prevent a failure of justice :

see /tcr Lord I.indley :

7''(|f V'l'h- Rfi. Co. V. Amaioamatfd Snok-tj/ of RaHir.it, fierrnnt". inOl.

A. I'. 4^*i; H.% L. T. 147. Suits so constituted Wfi'" technically .iillpd

chiss suits, and provision is mr.de l)y Ruli 2f*i for tlie continuance

of the former equity practice a« to p.'irties in snch case*.

This Rulr was formerly analogous t.- Ruir 18.% a-, t.i plaintiffs; and £^,4,,„[ajii„

the two Riile^ received a similar construction ; lint no ameiKlments severally

ciirn-^iionding to thosf indicated by brackets in Rith isr. hiivc !ieeii""^«n

niiule in this Rule, so that even assuminir that the iimendnients tOp^y,^gf,f

RhU 1H.*i have the effect of overridine the decision in ^mui-ihtr,i',i, \-. action.

Hi'iiii'it. ism, A. C. 41*4 : 71 I,. T -..-7. as lo plainritT-. it may sti''

tv r.neii to doubt whether the funner decisions basi ! uikpu That '.-•ii'.

n-i reiiards th^ joinder of defendants, nre not still biiidirij; Jintborilici :

sn^ f!.„nr V. (•'juldrifin''. ISiW. 1 (>. R. IWS,

t'oliowinc Htiiinfiit v. Snnirtlnr.iiti . it Wit- held l>y the ll'iu^c ,if

l/irii^: thnt ;i plnintifF could not join several •l-!'"iidaiits in an aiiii'ii

to .tlinte '^•vcrjil separate (misance«. though .> . usioned hv s nillar
Imi -narnt.' ricts

: Kcirf/cr v. d U". ffw.. ISIKl. A. <". 4.'i0 ; 74 T.. T.
."'U. And it has Uf^-n heir) that scvcnii defendants. <>\p(\ under It. S.
n, r. 2471. <. 12'_*. for wroncfnlly -uiiplying lifinor (n a iicr-i-ii .it
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BuUUe. Hiffer.'nt timet., could not b* joiiiwi an rtefendams in the snrn. „ .Cram v. Htnt. 2fi Onr. 641.
"'""

Wlifrc spverni .lHf4^n(lnnts are sued, h claim for ilamairt-. in ,..

.
" ^°" nllffied afraioHt som*' of them cannot be conil.in.vi "*

Torta-
B«pu«t«
ciutn of

KlJon
RiMnBt dit

ftrcnt per-
son!.

claim for damages in r«>Bpect of a spparate tort allesrwi ncii,, . „
(io,r,r V. rouMridgr. IHJW. 1 Q. H. 34H (explained ii. fV»„A-I 7

''

r;r<«f H'>rM^U>,H Carriiujv f'u., llKHt, 1 g. B. :*H: sw iiis,, Tl..'
"' ^

V. /,o«r/o« roMHfi, CounciK 1H!«», 1 g. B. (W<l)
; claim*. .iKaih.r

,!!'"""

more defendants in respect of separate tort« cannot Iw ioiti..! V, Tsame action; AitpU'tun v. FuUtr. tl O. L. U. (tK!
; //n„/^\ /{'„!

O. L. U. llVi: even thoinfb the dnmaxe complainHl ()f nI,, i

"jj'
same ax airninst earli d.-fendaiit : TfinniitHon v. I.inulo,, ro„„f,i r T

,

ISDJi. 1 g. H. Hi)): and Benerall.v ^peakinc. a plaintiff caiihni ,1,,,"'
separate caiise« of action against different pei-sons in on- -i, ti,,'' 'i

tlie real cniiwes of action that exinl againxt ttii'iu iir. 1 ,

'

Quigieif V. Waterloo. 1 O. L. K. (idt'.: Hindi v. Barrir. ti o. 1. u i;v'
hut there may l)e such unity in the matters cotiiplaiuMl .,f n- |„.',„ V
all purties nft to justify the joining of defendants ivh,. ajv w.t \\
interested in the same way. or in the same iniiuirie-- / ,„„

'

'fiftnn/. I (». L. |{. );h.
'- ^

ditl.-

l"-'i|i

Causes of action for a similar slander siKiken lu
each defendant, hut arisinti: out of the sauc uiatter. imu
in the same action; and a cause of action for con-^pir
the defendants ivronpfully tr» dismiss the plaintiff cainii
joine<l with t-itlier of the causes of action for sland.T
trail. 17 Times L. R. 717: N.'i L. T. :JiKi ; hm person^ win, ,

ilh-ifally to watch and heset a place with a view to p.tmi.i,],
men nor t(» work, or to cease work for a person, may he spih.i
in tlir same action: \\»iftrr>, v. f.'rrrw. IHIf.t. :; (.'h. H!H:. i'l'i

riicht t'l the relief claimwl arose out of ttu* same series of tiaa-
and th''i> was a c(»mmori (juestion of fact as well as law.
all the acts (omiilained of were done m pursuance of a cihilImh;
as to rend.T ihf defendants jointly liaidiM Kven if it w
estaidislitvi that all the defendants had committed the acts . uir
of. judgment might Iv recovered ngaiaxt some or on<- of tlj.-m

In an action against two joint tort-feasors for convei-ii.ii.
may l»e joineii ugainsr on*- of them for money had and rf...i\.

arise out of the ssuii- tramtaclion : Hit, v. Itrrtl. llMHi. ) g.
s<> alM« an artii-u may l>e maintained against a company
director'^ and the exwulors of a deceased director, for .aiiclin
plaintiff's shares and damages, on the grouml of mi?-re|a-.-r-ii
ill the p IT .s pertus of the i tmipany . i-'niiikvnburff v. iinuf H'
(arruiff foiHimhtt. I'.MKI, ] g. B. 'A^.

In an action 'ly rh*- assignee of a lieht. the jdaiuiiff nii>
;

to add the a. -^ignor and claim alteruati\e relief against lijin.
event of lH-ii.g uDah**- t<. fwovei- against the debtor: Lamih,,
Suruty. .'. <», L. K. 24." But the later cases seem to e-ialili
th's liul* js contine.1 in .ii^^^ in which the alternative nli, i m-
a srarement ot i-hiim ajcaiust one defendant is consi>it*^ni
asked against an.-ih.-r: imd .it irei> -separate and <lisnh< !

a.rinn loiinde.! upoa .trnVreni rights, i aonot W ioined in
a.ri..ii. tjui'jl.., Wut'riui.. 1 O. U K. (MH; : huimlhr
Trunf; Ry., .% o. L. K. ,V*Jt ; .\»ti„ „^ v. Fur^i,th, TO. I. i:
se,. HuH*i„ruA l{;. C,.. v. Tu,k.>. _• Kx. O. ;HII f/,il,l v >
'h. \\ 'HO; /'/,;/,,.. ^. I'k.l.,,,. 4 g. H. l. i:u

//

l>.
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"'""!:
„ J„?«ill rfiid^r th^ tri.l of thr other .ini.e<™»ir,

,
lu- Bl„.iio„ l.y

,l,„,o.ition "'»"';'' ' -
,„, ,,,., trial „t „„, i„,.o bftnr,. tl- ..iWr |.l.l„iill

L-rr.Sn.^/f.rH'^.'fJin.-'.i^'' ..f^^n, h. wU, ,.,...„,

4«,;r.i" v. /•'or»l(»»f. 1 " L. K. IW.

If „le«n«live case. ar.. i,ll»»«l. tbe farts ouKht uot to be miif.1 u„

„„ Z,l.l !». statHl .0 a. to .he,v on „b.t fact- enrh akernat.re «<

,1™ r"b.'f "oiiebt is foim.l"!: Ihicu v. OnmC i < b. I>. 4WI.

Where tbe elan,, of tbe ,,lainlllf I" in the alternative aeailist (-•

, tie other of two defendants, it the plaintiff take hnal judrnem

™in.t one of the .letendantB. tliat is a bar to the further prosetu-

; ! of his nrtion nltainst tbe other .lefendant : .1/orr.H v. ir,.(«ior. A^U^Ui.

l^f-seetv... V. i/"rtr,r,, 117 L. T. Jour, 22...

Wlicrp the plaintiff >»iiccepds acninst one dpfendant. hut not Rpninwt c.mut.

nnothpr- thp i-o«tR ..f thP succesBful rletPDdant must ho hnrnp hy th*-

Zintiff' Hud not hv tlip iinsuccfSBful dpfpiidant. unless the Court

'r/s otl-nviso: see VMU v. S/r«.i.. 7 Ch D. 413: 11 Oh. F* S2.

iiiid lihiffham V. .l/r-MHrfrr. oitpd <'linrlp.v*s .Tudicntnre Art. 3rd pd.

4.Vp. St'p nisn /?H/f li:!l.

If a plaintiff hrintis s.*paratp actions H)rnin'<t a niimher of ppi-snnw

whom he miirht have joiiipd as dpfendants in one action, he may have

tf. pay t\\f defendants' extra rnsts : Ourrrt v. Yntiufj. W. N. 1S,H.1. 21fi.

1,1 W'lifll V. Mitrhrli. W. N. IMH. Htt
:

('4 L. T. -VWI, ii was said

Hint a man t-acnot iie hoth i.i«intiff and defendant, and therefore

where tlif plaintiff wa^^ also niatle n defendant in another oapaeity

hii name was struck (»nt ps a defendant.

|( is not iiroptT to make iiidivifhiat coriiorator.-; defendant-' for the othfrcasea.

,..le r'tiiT">f^ "f ninkini: them pay costs: Atfn.-fi"i. v. Viitrn of

n,r">n>i<i)tfly Zi Vh. I». tat. See also Vntthia^ v. Vrtts. 40 I,. T. 407:

/f,M„-v V. 1(H«. L. U. !> Thy. 244. 2'
,
2.V> : Iturxtnll v. /tcwfn-. 2«

I'll. I>. :i."i: .ImoK V. //rrnc flnj*. K(» I,. T. Jour. ^."(O. for what was

formerly known in Chy. a» the Itulv of the rhree A's. and for ohser

viitidiis ">n the practice of makinE attorneys, a^entw and arhitrntors

jijirfies to suits. allecinB nKainst the principal defendants fraud in

wliicti the co-defendants are not imi)Iirnted.

As to .iddinsr a party for discovery only, see Nj/w,

1 I„ T, .lour. 17.'. and Huh VM.
ttd.H V. (-it)/ Haul..

A soveroiKH of an independent foreign state, thouirh within the

nirisdiction of the Court, is not liahle to a civil action unless he

cliocses to suhmit to the jurisdiction: Mit/hJI v. SuJtini of Jfthurr.

inm. 1 i}. H. 14!': 7tf L. T. <>4 : neither is n foreign and)assador :

Mwumn Hilt V. (ioilhntt. l!Slt4. 1 *}. H. .*;«. .\s to the extent to

fiiih a fon'ijin sovereign by suing suhaiits to the jurisdiction, see

>. UricflM Rtpuhlir \\ Cumpatjiiit Frmtrt, lUlqv. ISOS. 1 Ch. tlKt, in

III.' niite, -.Kpra, \.. '_*ti.".

In HniA V. Hnfmitu. '.* P. K- 12. the plaintiff sued ir respect of the

lliM)ding of land l>y a niilklani. The (J. \V. Itv, tiad rur'ied the waters

(if the stream into another channel, which \\a> not di ep eiiougb to

rinry off all the water, even though the defendant's ihuu were re-

ii-.vi'fl, sii that coniplete relief rould not !» given, -v.^n though the

|i!aintitT were successful aeaiust th-' dff>'U'!;iiu. Tli> plainiifT was
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Whtri-

not inl*r-

eitei) in at

the rtlief

prayed.

WT Uierffore allowHl unin thin Rule aDd Huh 2l»l to arid (h, li
Co. an Uefesdanti.

Ill H' nihil V. .V.irloii, 51 L. .1. (h.v. 225. an atlici, l,v „
for retiCiHsloD of a contract of sale and coata. aiictionevrn w
i-o-defcnrlanta with the vendora. the plaintiff alleKinc that
the vendon had joined in a fraud whereby the plaintiff nii
to pay too bitb a priw. It waa held that the auctioneers w..
Joined and coold not claim to be diunisseil merely on imvui.'
depoeit into Court, and coata to the date of the onler, '

In an action to recover the value of gooila (an .iiKiue and
pereon who bad notified the plaintiff not to reiin.v,. the bi,„
had not been paid for, and the property in which bad ,„,was niatle a ilefendaiit in the action: t'olmtn v. Jhii'^r, 1i'

All iutiou against tour independ.'tii Haw-njil) .no,.,, f,'
mills sawduai and refuat matter were carried down ihr 'riv(und loilged upon and in front of the plalntir» land, w.i
iiave l>vn iiroiierly br.nii;lii nifninsi nil f,.ni own-T* li^ ,!,

KatU V. Hoof*. 10 1'. R. imi.

Where a restrictive coieuam in a lease is omitted iu a s
both lesaee and siili-lea»ee are pri>is.rlv made defendants in i
for breach of the .ovenam : ri-lfl.,,, v Hankmrl. :i.' \\ R 47
T. WPli; .-HI 1„ J. Chy. ilLH,.

>. 1.

Bj.

iirclin«,.r

te made
'"'.> iilii)

' filthily

II -f the

1-. 'vMvk
'I in-wl,
<>"'. 2TS.

•1^1 »h
' lllla.i,

s he|,J ,„

f-n.h,nt.

; I

h«
In an a.tion l.y a creditor t.. recover a delit, in'rsona to wh

debtor bad mad,- an alleged fraiiiiulent convevnu,, -,f hl^ m -,

which the plailltift , laimed to have vt aside, '^',re liel.l ,„ b, nrot'«rh
joine.1 as .lefei„l„nts

: «,„(„„ v. thK'll,,,. IS ;. K. m '
' "

In an action by a simple comrnct creditor ciamiiug mep-lv ,„ .
aside a mveyniice as fraudulent against creditors, the ,|.!.\„r ,„igrantor is a i,.|v,>aiy party as well as the grantee; liil,h„„.\. /„„
VUl, ] J tr. R, 47S.

See ItuU 111-.' and notes.

*ST. it shall not be neee.ssn.v tiiat 'Mfv def^iiiliiur tn
nil a(?tinn shall be interested as to all tin- relief th.-ivUv

pruveil for, or as to evert' cause of ai-tinn IiipIuiIhiI there a;
Iral the Court or a Judge may itiake -nt-h ..nler a- .laT

apiHMr just, to prevent iiny d. fen.lant from fieiiif: en, .iii-.

rasse.l (ir put to e.xpeiise Ipy l.emg retjuirwl u< atteial mv
proceeilings in the action in which he mav have ne iiii.r.-i

Con. Rule .Ins.

Same as Eng. I1SM31 R. 127.

See l„r >. H.irjcr. :) ( b. II. :i.Tl), wnere rbls Rule w»- ,OT|.i,l.r..|

and given a liberal construction. Tl»»- judgment -if V.-r. Ra,-.>tj,
which was adinned on appeal, .ontaift* the following tiHs-.i::e* : 1

take it that It was the intent .,f rlie Leeisiature. when iti,\ ,|iies.

tion of any sort, „r any set ot i|iiestwtns, aros.-. to endeavour fiv , tie

lieanns and one .lecree to dispose .it «i| matters in liMaari.ai iietw,.ni
all rbe parties « h,, were inPTested in the subje».t ..f th,. liiiitatien.
Ibe .\ct ,,f I'arlianient. at the ~auie time that ^r bus enable.! atn „ r

wm -tnfing a claim to bring before the f,^irT all 's^rsons iiiter,-t,,l
m that elflini. aii.l t,. include in rl^ ,.laiE. ev.,rv .|uesti,.n that , i'
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l!in« nnd notps.

...'(1 ncitin't liny

liabl.': «" »< ''

. , . ,„ It ,ir .rlw out of It. lM». m the lUiine time, iimfully lno- Kld< IW.

S° .h». no 0." Lll b. pHudlca by rh» mo, of hi. bvln, joined.

tL K»'" »!•• 'll-linit on the «ubje.t.-

1, „., held that notwItkHtDdlng Ibi. «.l. .ep.r.te tort fe«...r.

,„',,,', h.. join,.d .» .lefend.i.t. in the «.ne n.tlon
:
S»HI,r v (.T.ol

V („» , Ho' ", S5 L. T. 263; QMHlht ». Harrrloo, 1 O. L. R.

;;«: »«».V
"

fTrct. 1898. a fh. fll(5 81 L. T. 1.M :
bnt ^ K,;,„

^. ./alfroi/. 1 <>• l-- « <"*•

S... i](.fe« to Nulf IW*.

IMK Till' nlaintiff iiiiiv join »» portiea to the same action Allot iny

.,11 ,„. .„,v ,.f tho i«.isoni.'«"veral1.v. »r jointly and «'verally. Q',^"„„

li.,1,1,. on anv one contract, inclnain,: partieMo hill, of ox- ™, .o...™..

, iLinirc ami promissory notes. Con. Rule ^m. )oi,i«i.

Siin.e ns Knj. (1»S)> H. 128.

llv K S (> 1.ST7 '• •!"• " l-'^' '' ""' n'o>i'l"' 'b«I n'l lb>' piirtie-

,„ , hill or note misht l»- joined in one notion ; but by «e,-. !/» the

,,„„ joiTBl.T ..f nny joint drnvver. maker, inilorwr. or no.-eplor niicht be

I.!.';i(ti(! in abntement.

Kul< it is oiitional nith llio pliiinlilf in mtions on

s well a« in notiona on nny other contrart. to pro-

one or more of the parties jointly or severally

fi-iicctii.. l(li»« V. .Irr.*<*»e, 24 Cb. P. "00;

If MICH/ V liilhtt. IS ('. L. .1. 7.S; bnt one of anch parties if sued

.,|,m,.'i- .nulled tii have hi» i-.voontrac-torB joined, wherever under the

'm pniiiie a plea in abatement miiiht have been pleaded: PiMi','/ v.

/,'.,/,i»>..ii ll t) B. 11. l-Vi. as explained in H i(«oii v. H/i(i«i-n«. 18fW.

II) B 122 S. C. ««6 mm. WilMu v. A-iffiVt. «S I.. T. 100. Where.

lenvever. the joint i-ontraotor i» a foreigner resldinit out of the juria-

ihciion the defendant eannot insist on his heine joined: Ih.: see also

K.,(,/i V, Miirriii/. l.S 1'. R. .lU". I'be fourt will ordinarily stay the

I.liiiiitir- jtr/K-eedinits until the eo-eontractor is added, when the latter

i^ wiihin the jurisdiptioii. but where he has been added as defendant.

:,Fi.! ;itfer reasonable efforts, the plaintiff is unable to .;erve him with

,,,,.,.»,. rhe iiition will lie allowed to proi-eed against the other par-

iiH. H„/,»..o/i v. (;.«./. INIW. 2 (). B. llin: 71 L. T. 70.

.As Ni the rule that judgment reeoveretl against one of two joint

n.iiinn-lors or tort feasors is a bar to an aetion agailMt the other

:

-e.. Hnm<H„„J V, Krli„1<^l4. 1S!)1, 1 Ij. B. 4.Vi : Tonii'o n^nlnl Mta
r

: 1, Wr/,«r.« 14 I', R. Wl : KiUii v. Hamiaoiiif. 2 Times. HIM;

11../:. V. ./nm.«. •> I.. T- 31.'i; an.1 note to Rmht 222 and 22a.

ruder ('by. Om. llrder '12. a phiintiff might seleet one 'r more of

. rill |..i«ins liable. T'nder the eoiTespondinc English Con. t>rder

I til. I{. 2'. it was held in Swith v. Horxftiil. 24 Benv. .Til. that if

ii.. iilniiiitff ohose to sue all or some of them, and the suit be«-ame ile-

-..ine Ml- aliated by reason of a transmission of the interest of one

i! iheiii, he could not afterwards proeeeil against the other. This

closs Mil the (trder was ilesirilied ns highly teehnieal : firi'ii v. Ltiru.

I., li. s fhy loaTi. lOTrJ. and will not li- iinporteii by analogy into

ttie tiri.sent Itith: Lloyd v. [Hmmiirk, 7 Th. P. :i!W. In the latter rase

ti\.. iif live .lefendants hecame tiankrnpt. and it wa- held that the

.. tt.iti iiii;;hl proet-eil against the other tliree uithouT bringing the
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HUM rrUHle*H uf (be t>u)knj|.l*. N-for* th^ Court. Kor oth..r rH..rirt!o«.IN. IM. n|M>ii the Hp|>l lentloo of Cby. O. O. «2. tH4> I^win. ftth hI mr H
«I»o Wihon V. iihodcB, H Ch. IX 777.

"

Hurvtj' mft)
h« lolDvrt

with lunrt

nvor, rc-

kirklnithnlh.

Ll«»>lllt> »f

mortKaunr.

Uf utliinor
ot a mort-
imfF on
covtnftnt ror

iti iHtynifnt.

LiKt>ilit> ot

Nuret> for

dfficlfnc>

tH9. A titiTvty for the imvnu'nt of a mortpapc i!i |,t

1)0 mnfir a (mrtv to the action for the i*aU' of the mort..

property, (on. Huh* ^IM.

I'nder iblH Hule nn aulftiiv of the tnortipiRor who hmi mi,,,
n-lth the mortgniior to imy the mortgage debt, ooiilil riot f«riii< rU
l)een ordeivd to pay the mortimiree. to n-hom he nnx iiii i, , i„,

liability: 'iHnihulf v. Si/mmoNiin. f. (Jr. 111.%; Vlnrlinu,, v. .'-.,,/

(Jr. :i7;t: ami Hee other rflnem In notes to Ruir H7H. .\nd h !i. •

itrlgina) mortgagee had flK-iuned the mortgage to tht> i.iiunrif'

(covenanted for payment, it wan hebl that he vttm not a siir<>iv .

the meaning of thix Htilr. but that the rontract niin.iintiii ii.r,
n guaranty, to enforit' which, a fiepnrate notion tiiiiMt U- irm
riarkv V. rtr*/. H (Jr. 7. But It would weem that in *\\c\\ (.^...

approiirinie relief iis ttetween the plaintiff and defendniu-. nn
twpen the defendants inttr nr, may now be granted in tlit- ^»\w n.

Hee RuU 'J15. and f'ampbrll v. Kohinxon, 27 dr. Kii rhunh
V. Sovtiiu. 2JS (ir. 4(4.

Where llie surety had given w mortgage on liiH own pn.|,cir\
lirincipni delitor wii>i formerly ii nece»«nry party to nn n.iini
foreclo^nre. or sale thereof: .v<trf/rr v. .v/, (/»/*« rrf. 12 (Jr. 4."*',.

A wnr.-ty «ann(»t Ix' re(|uireti Xt\ pay the aniooni of n hhIl;
which it ha« been agreed nhall Kiand ns nerurity for ili. .1. n"
on a mortgage, until the nef urity ha« Iteen realized and ilit .l.iii

aticeirnined
: Trttcr v. lit. lohn, 1» (Jr. M.

Where a surety it* not joined in nn artion ngainxt Ids prim i|.i

mar he releasefl from liahility for interest accruinir Miti..<i|"ii'

the judgment ngain«t hia principal, on tlip ground tlmt tin- lii;

.ictlon against the principal In merged in the judgnicnt l-'"h

Lathum. 77 L. T. UW

li;U'.i

' III..

I I..

f&rt.cH j.i-

tprwt«d ill

«>iuity il

redvniption
n)»v bt
»lmue(1 to
)>« addMl or
dlNIWHIWll

lllO —{1) Where one or more of the ]>ersoiis inttTi

the e(|nity of rwleniption are already (lefen(lant> itii

made to appear to the Court or a Jiid^'e eith(>r nimii

for tliat purpose, or at the trial or other di.sposition

action, that hy reamn of their numl)er or otiierwis<

expedient to permit the action to proceed without thf
i-

of the other
j er.^nns interested in the e(]uitv of rcdii

tile Court or i .Tudpc may make directions accordin;:

may order such other persons to he made piirtiis

Master's nffiee after judgment.

(?) Wliere after judgment it appears tiiat jiersnii-

terested in the e^piity of redemption hei=idfs tliose \\

already parties, the Court or a Judge may order surii
i

or any of them to he tnade parties in tlie Master's offir

such terms as may seem just. See Con. T?ule 300.

Unwd upon Cliy. (). 4;W with amendments. Tliis Huh nii

'*SU (;ti. tCiJt and 74U, constitute an exception to thf irenernl

>\''A ill

A ii i-

llr..li(.M

if llir

I', il i-

rc-iMirf

I'tii.M.

. mi.l

II l>i,-

;irr 111-

lin ;irp
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. (-fllll)nl Ih> UiIi1«'<I ! ftKM 1M.
,i,„, aft^r Ju-luiupiit »t the (rini pariU-H

roit«iim'r«' flOM Oi.. It 1'. K. JiU.

r.lH "iHT^onN im^rwrnl i" t'"*' »"iniiv »f iwl.-mptlnn - In,
^ : awl •**• •/"hittl'tH

''^''"';;::^.". .r *. rhe mortU-or .r any one -.tamling 1.. bUM>P.i-
",'"" (/ rn^rnl rule, nil purtle* Int-r-MM In th^ ..ItiumtP equ ty

"";,;,.,:,,„ 1,. i.iori«nice.i i-roi^fty- •»"''"
»v

''- !""''" :»'•'''';"''
'•

'

I ... ..,> ...lion to .'nforcf rh.- mortnanp. hy -nlc or fonrl.wirf

:

';.";'" ' n.%'nul. H "r. J:W; W«rA/.-„ v. IVfi-m.. H (ir, :.tm
;
hut

'. '».
"

imiiiiihrnmvr*.. or eXfctKioii rmlltnr*. who nrf iilwnyM

I

rlf

iHiiiiilirniHvr

Mii-tfr'ft olHoe :
"«''' if"'*' '*'•

tin exrHiitioQ to Ih** Kfin-nil nilf. ami .mihli's tlif

'-> .linH-t that parttp* iotprvHtwl in thf iiltiitinti'

,„M.'.I ill

Ti... /'"'.

liii'i'ty Z i^Ml"^mi!tInn'.'nioy be luftije partita In tli- Ma-ler*- offltv.

1 „,i,.,. tlif f'Tiiier Ton. liule 3IH1 )l wn- not cli-nr whetlH-r before

ii.l.Hi'ti' till- nili.T perwniH (-ould by or.Vr In- ^llrpcted to b*- niWwl

hi Ml.' Mil-t. '!•* 'itflc

f,,.
Ii;lll*-llt

It \vn« in ThamTy 'i-me either uimui motion

.!.,*>' M V. Hint «/ '- (^- 1- *'" •-''*: ''""''^ v. //<ir/».r.

i.r iii"'ii motion in <*hnniber»» nfterwnnlH: see cnKPs iii/r.!.

i.int.'mplntf'* .-ither nn interb»uioi-y onter. or nn or-lcr

, th" jtiilEmeni. Smh n .lirection. bow.-v.T. rnnnnt h- in-

jmlntiH'til obliuii.tl on iira-riin:

"I i-i new. hut oiilv »(nte!« whilt niiitht iii-i'Muusly biive

I"

til.' Mii-I.t'> ottif*. the When.,:

hot tint those'"'"*''

rll.lH

J n

r jHirt'

.

\-],.<u iinv ^wh motion to tulii imrties in

,,rii.., iiln-'n'lv Mnrr rhe Conrt nre entitle.! to notiv
,,mie« In-

hn mi<|f(l : l''iimr v. riiHiiiff. 1 Chy. Cli. '^tl ; Unrrijioii v. tt.,t.,tr.l it;

ly. ni. 440: Jtiiwhh v. Mwtn; 1 fhy. < 'h. oM ; Init see the fumly

.. ilanixou. 1 t'hy. t'h. :{iM», where th*- order wns cninted ^f,^,**'['it;

Hilt after n final order of rnrerh»sur"'. or sflh'. the nppljcn- m. d nift>

,„,„ .. .J k'lti-ral too late: s^- Orfunl v. Hu»h.;t. 1 Chy- <'h. •J7'J : '-^ "htahi.

strirf V. hohiii. :\ Cliy. fh. -I*";. And where the phiintifif had not

ii. K.l with r.'dsunnble ililiBence in fninilnK his snil. the order was re-

fund: I'uittnni, V. l''iHt. lU (Ir. 4."iH.

Wlifii- iin order of this kind lins t»een obtaineil in Chandlers after

jii.tctiniit. the def.-ndiint so lidded should l>f s.'r\tvl with a <oiiy of

III.' or.l.r addinu him. and iilso with nn ottice ropy of the jud«meut "i

Willi h. Iiy iinidoiiy to the proiwliire laid down in Itiilr JiKJ (III. stioidd

ti.' iri.liiised with n notice mrordinK to Form No. 74. Any motion to

>.'! iisiilf ur viiry tlie nrder or jndjjnient slioiUd he miide to the Oinrt

iiti'in iii'lition; Tier V. .I/j/f rtr. '.i i\ L. J. 1<Ki.

idtled claims hy title pnrnmonnt to the [tlain-

dischiirKe the order n<ldinL' him as a party:
:i Chy. Ch. (lit; but see note to Ifutr 747.

lIlT

, SettiDH

\Vli,.r.'v. r t le party

till--, lit- 1 my IllO\H t

\I'„.I.„>„H ni ^ . slmrti

Ml.'

;i*iinially it happe
nl' til)' def.'ixtaut-

may n

; that file plaintiff is unahU- t<> 'letermine CouflKt l>f

is entitled to the eipiity

iihiet iM'tween defendants on this

ver determine siicli ipieslious • .r port', even r>t redeiup

have not appeared, hut will pronmince the 'io°' l*?^^
,

'I'ln' Cunrt will not ho
iiiiiiinsr dt'l'-iidiiuls will

twa.'il ii!<lt:tiieiu iliriHtinu ali thi- defendants
In -..'irli- tli.'ir riL'lits intir •« hv a s*i|>arate

/».,'..'.,-. II ui, ;.-.;. luid s,.,' /.'«,»„/, V. Thn,
flin-'i ill.' >Iii-t.T ro inquire ;is ii> the noiiil

pro 'dink'; Ifohi,

iua them
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..!!. ,f ,

"^'•°™ '"»"" ""• general reference in the cnuw „„»o as the plamt.lf may not be put to expense, or delav thereby- s„decree la Johiuon v. .V.c.-pr, I). K. -Si, to. IS),
'

i
^^' °K '*•'*«•«'"•—"hether the wife of the mortgagor ivlmjoined ,„ the mortgage to bar her dower should be a partv ,o a

Prior to K Tn^'Z' °^5?,'' ""^ *'"' '""" tim« «n,ider;
"

rrior to K.
^ O. ISSi. c. ]33. ™. 5-S (»ee now R. s. O. c. ItM ,e,.'

see J/offott ,. Thornton, a Ur. Ill: /J»,idi„„ ,-. Ba,e, 8 F 11 vt

\. i«n«rll- 8 P- R. i3: ,d|,pr,f v. J/rt7,o«, 14 P. R. 1", In (',,.,

^^';r b^?\h?:o::^-i- --:;. -'g^'fl
iS :^?'KLrtL«p^inti;^-.-.s"tSi^

herTTa°°urs;-;&-Sin;^^zj:Lr~i«
^.^Lrtrto^'fe^dVl-""" '" '^' -""'• >' ^^™p?'o» -rn:;

ln?w.'^*/"'^*"^,'^?"•'~'" ''"" "f "'"« i« »»W bv Osier. J.A

^s. L. R. .las. ,t would seem safer to add the husband of a marrln
^^Z'fuT'T'""r ° '"''"''"nt in an action for foreclosure or s^uaMwrthstandmg the estate mor,g,ge,l may have bee^ h"; separaS

ma^ro,n?rast„far^*rit,frc?x-E;i:^^^^^^

Jd^^JT writ!3sr"^r ^-^ :^r ^r!;Ethem: ff,,,„ v. (V,rf,,. u P. R. ,si See notes to R,!,r^ m-wT
^IJerisees^f „ mortgagor were ordered to be added : Watt, y. L«„r.

Rallwar Co.—A railway company which has espropriated part
°„, on" T ''"'^" "'"^'"y ""i »l"»i"«i •" award fixing ^hecompj;
r„, )^«

a proper party to a foreclosure action when the award ha,not been taken up. and the compeasation has not been paid .""»«
IiilMmenI (•,. y. Prit'i' . 2(1 Ont. App. :l!)S.

•>c-)rtM

inT^','°,''r"'"'?'""Vj~''"''-
"'"' '"'' "f !**« h"' >"' l"^n inserted

Mows:
'""'""*«' '" ''^""••'' 't'tin" i" - R"l-. That Rule wa" a"

SlT.h?""
"'"'• "''"''' "'" P'"'""'* Pt«y» a »ale or foreclosure, „,bjecl to

i'^tl 1,,IT """"f,'"""'
•'" ":"" ">'«''"«"• i» uof to be made „ p, rt,

prior n,™t. "'""t originally or In the Master's offlce, e.vcept under special cii^

SSit' ''""""'"''^ '" •" ""'«'"' in the statement of claim. Chy. O .i%."

»VSm'"' fiZ?'!
""''" '""; ""'' ,"" "'"'i'-' "lii'-'' it »l"ti^ will still bf, con-fined to case, where the plaintiff claims relief s„b,iect to the prior
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mortgage; where he st-eks to redeem, or in any nay to briog in ques- Buli 190.

liou the right of the prior mortgagee, the latter must, oE course, be

made a defendant by writ.

Formerly Chy. O. 439 provided that where a bill was filed by a

subsequent incumbrancer seeking relief against a prior mortgagee,

such mortgagee must be made a party previous to the hearing of the

cnuse; but that Order was in 1888 omitted from the Rules as being

no longer necessary. The practice it prescribed, however, is still

ID force.

An action for redemption by a subsequent, against a prior mort- Subnequeot

gageee, will not lie, unless the prior ; ortgage, and that of the plain-
{J|,^^°^-,

tiff, are both overdue: Paraon$ v. Bank of Montreal, 15 Gr. 411
: action for

Long V. Long, Ifi Gr. 239. The owner of the equity of redemption is a redemption

necessary party to such an action : lb.
''>'

A bill, by a subsequent incumbrancer, against a prior mortgagee,

claiming the right of redemption, but not offering to redeem him, was

not demurrable; Peariton v. Camphell. 2 Chy. Ch. 12 (but see

Hoeera v. Letrw, 11 Gr. 257) : and it would probably now be held

that a statement of claim, omitting an offer to redeem, would not be

open to objection under the present practice : see Kationnl Bank v.

Iwiffrf Band in Band Co., 4 App. Cas., at p. 400.

A subsequent incumbrancer, bringing an action against a prior jjot entitled

mortgagee, is not entitled to a sale: McDougall v. CampbeU. 6 S O. to a sale.

R. 502 : unless the prior incumbrancer consents, or does not object, to

a sflle: Grange v. Barber. 2 Chy. Ch. 18ft: he is only entitled to jude-

ment for redemption, and in default of redemption he is foreclosed

:

see Kule 391. or the action is dismissed, as against both mortgagee
nnd mortgagor with costs: Ballet v. Furze. 54 L. T. 12. which is

wiuivalent to a foreclosure ot the plaintiff: Cormcall v. Benriod. 12
(.Jr. 338 ; Inman v. Wearing. 3 De G. & Sm. 734 ; eicept in the case

of an equitable mortgage by deposit: ilarshpU v. Shretcahvrp, L. R.
10 Chy. 250. unless in the latter case the defendant on obtaining the
dismissal, obtains also an order for the absolute conveyance of the

property, as he probably might do under the present system of proce-

dure: see .lud. Act. s. 57 (12).

In an action by a subsequent incumbrancer, to redeem, he may also

impeach transactions by the prior mortgagee in reference to the
niortgaped estate: McLaren v. Fraser, 15 Gr. 239.

Although a prior mortgagee can, ordinarily, only be made a party p .

to an action by a subsequent incumbrancer, for the purpose of re- g4^ee,"when
dfpming him. yet where the prior security is created by a deed he may lie

nhsolutP in form, a subsequent incumbrancer is at liberty to bring '"^^*
liim before the Court for the purpose of showing his interest to be "^ ^" *"

redeemable, without offering to redeem him : Moore v. Bnbuav, 14 Gr.
"iTi: and see Roorm v. Leiria. 12 Gr. 257. To such an action the
execution creditors of the alleged mortgagee are necessary parties:
<;/««» v. Frevkkton. 10 Gr. 470; and see narling v. tr*/j?ow. 1ft Gr.
•2",, 257.

Where a prior incumbrancer is madp a party to an action by a.^ .

subsequent incumbrancer, and a judgment for sale is obtained by itirum-"^"
consent, or without objection on the part of the prior incumbrancer. '""an/'eroii-

the proceeds of the sale must be distributed in payment of the claims '*["'["'

of the incumbrancers according ro their priorities, and in such ap^riority ft?r

case the plaintiff is not entitleil to any priority in respect of his costs, 'osts.

even though the fund prove insuHicient : Orange v. Barber. 2 Chv.
Ch. tSit.
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Wherf the wiiiity of redemption was valueless, nnA an asttiKiiment
thereof wn» nuule merely for the purpose of onal'tintf the aswicii.'.-
to iuipeach a prior mortKntte on the ground of fraud for the [tci-n-Wx

of the assifriior. the aissigunient was held to savour of champiity.
and no relief was granted to the assignee, even though be a.'k.il in
the alternative for redemption: MuvhnU v. Bankn, 10 Gr. 25; ami '>'
Littlr V, Hoickiim. 1!> (Jr. 'J*J7 : WigU v. Setteriiiyton. lb.. 512; It- II

V. Walhr, 'Jtl (Jr. 55H: Hilton v. Woofh. L. R. 4 Eg. 432. But wh. r,.

the assignee takes Ijeneticially, and the assignment is not uinde mer.ly
to enable him to sue in respect of the allegwl fraud, it would <i'^n,
that he may maintain the action: Sicar v. Lairnou, 15 f'h. I> 4->r,

lUckinaun v. Burrt-ll. L. R. 1 Eij. a37.

A subsequent incumbrancer may. in the same action, obtain vA'u-i
against the mortgagor, and incumbrancers subsequent to hinisclt—

^consequent on his redeeming the prior mortgagee: Hotjcri v. Ltirjj,
12 <;r. 2.": McLarttt v. Franer. 15 (Jr. 'ZiU; and see Rule 7.5:1,

A prior mortgagee in possession, who. is also the owner of tli-
equity of redemption, is only bound to account to a subsequent in-
cumbrancer for rents and protits. on the footing of a mortgagee in
possession, until his mortgage is paid off: any subsequent reeei].is
he is entitled to retain without account as owner- Stciiihoff \-

itruirn. 11 Gr. 114.

Ittl. Wliore jin at-tion is Imnixht a>;ain.*t a corporation

ag^rpjiate, an officer of the coqioration sha\\ not be marlp n

defendant for discovery only. Con. Rule 307.

This Hull' applies to cases where the officers are made parties rDi-

" (liscovery only," but where the plaintiff charges the officers of ii

corporation with collusion and conspiracy to deprive plaintiff of lii<

rights, or damages are claimed against them for wrongful acts. su< li

officers may be properly made defendants notwithstanding this /?»/:
Cuihhfrt v. The CommtrcMl Trnrrlhru' Atnooiniiim, 24 Gr. 5;jl ;

VUtiv v. 77m- MvHuininrUir rfii-mr Focion/. 21) (Jr. 227; Itrtts v

.\rifson, L. H. '4 Chy. 4211; L. R. 5 H. L. 1.

As to discovery by corpoiations, see Hiilen 4'.V,>ii, -H'tH.

102. Whoro the i>laintiff is in doubt na to the person from

whom he is entitled to redress he may join two or more defi'ii-

dauts. in order that the (|ue.stion as to whieli. if any, of tlit-'ui

is liaMe and to what extent, niav he ih'tfniiined as hetweeii

all parties. Con. Kule .30S.

Substantially the same as Eng. (l.HX3i R. 121t.

This Rule is applicable to actions whidi have been already com-
luenced. as well as to those in which the plaintiff is in doubt at t!i''

commencement of action: /x r ("oekburn. ('..I., in Hoiniurai. rtr.. y.

Tucker. 2 Ex. I>. :{n5. In that casi' the jdaintiffs claimed against 1..

specific perfornmnce of a contract alleged to have been made by 'I'.,

the authorized airent of L. : they afterwards iilteged that I... deiii-il

rhnt/r. WHS Ids authorized aceut, and were therefore in doubt as t(!

who was liable, and they obtained leave to add T. as defendant, clniiii-

ing thiit if lie was noi the authorized ii^'ent "t T.. he was liahli^ .i-

prtm-iiml. See also itoui'tf^ v. Mt/IirniitI'. \H'X,. 2 *}. R. 4i'.4.

f..tl..\\..l in 't'lh \. \'tli,,.,l Huh (-;., IS 1'. ii. s-j. i,(lt il i> duulplliii
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whether these ciises wonl.I now be followed : see Q"<!'l^l' v- "'^N Wm.. Rul« 1»S.

1 O L R. «<'6; fftutid/e*- V. (irand Trunk Fti/.. Tt O. L. R. 580;

And'rficH V. Forsythe. 7 O. L. K. 188: and it would ?eem thnt the

){,il<- would DOW be held only to apply to the caae of the plaintiff

hiiviiii.' a siiitile claim, ami heinK in doubt as to which of two or moie

,|! fci'dants is liable to satisfy it.

If the doubt arises after an a<-tion has been coninien(vd as to

whether the defendant sued is the party liable, other parties may

I.M added under Rule LfJtJ ('2) : Taie v. Xatural Gaa Co., 9upra.

This Rulr was applied in HarVejf v. G. T. Jtv- ^o- rf '? ^^- ^'J-

i-.,.. it P. R. 80, affirmed on appeal 7 Ont. App. 715, where injury

was ilone to goods carried by two railway couipaiiies, but the plain-

[liT wiis not able ro ascertain which line of railway the goods were on

;ir ilie time of the injury. The plaintiff was held .'ntitled to join

lintli <ninpanies as defendants: and s-ee "'ittcd v. (iaJhraith. 1803, 1

ti. K. 4yi. But this Rule does not au le the recovery of judfiuient

ii'sainst two or mor.* parties separni liable, and where damages

were assessed againsi two defendnnt'' under such circumstances, the

Court directed judgment to be entered against one defendant only, on

tht» plaintiff agreeing to abandon judgment as to the other defendant:

rntin- V. Hunt. LM Ont, <>41.

In an action brought against an Irish railway company claiming

{inainges for breach of contract in not carrying pit.'s froQi a station

in Ireland to Liverpool, and for trover and conversion of the pigs;

the .'orap-iny having stated in answers to interrogatories, that sonic

of the pigs were sold by the L. & S. \V. Ry. Co., on whose lino jtart

of the •urney had to be performed, but without communication with

the 'ants, leave was given to add the L. & N. W. Ry. Co. as

defc . : Vreaton v. 31idlavd, G. TT. Ry. Co., 10 U R. Ir. 74.

Wlif.e a plaintiff sues two defendanti as alternatively liable, if he

rpcovers final judgment against one of them, he cannot prosecute the

action any further against the other defendant, and against him the

action must be dismissed: Morel v. Weitmorrland, 1804, A. C. 1. «*

As to the person by whom the costs of a successful defendant are

to he liorne : see notes to Rulen IStl and 1131.

IttS. Tnisttvs. pxeciitors. niifl admini.-^tnitors mav sue a:ulTnme<3,

!ip sucJ. on behalf of, or as reprej-onting, the property or estate ft,„i ,ui„,in-

of which thev are trustees or representatives, without joining '*"^^^"'''-

.my of the persons beneficially interested, and shall represent

ilii'iii : Init t'le Court or a Judge may. at any time.order any

of Them to lie made imrtios in ad.iition to, or in lieu ot, the

previnus parties. Con. Rule 309.

Sulistantiaily the same as Eng. (1S83) R. l!!"', and an extension of

(hy. O. «1.

The effect of Rule 103 is that in litisntion with strangers, tnistet's

ami executors represent their crttuii '/uv tni^lrnt: R'- f'ooinr. Cooper

V. I wry. 'JH) Ch. I*, till; Bulhij v. Hullcy, 8 (_'h. D. 480; Hrooke v.

1/cLcffti. n Ont. 2<»0; thus in a suit for redemption a trustee of the

equity i,f re<lemption lias been held to sufficiently represent the tnist

.Mat.'-: MmIIh v. JuiiihiyM, Vi Ch. D. t^iit : tj App. Cas. tH(S
;
^uh nom.

J. A.—29
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ftntolM, ./nniitifin V. .hirthin; i***? lhin v. Radcliffe. '24 \V. U. H44 :
ho rni«tf..*

of ifnl est»r*>. in n pnrtition suit unAfr The Partition Act: Stun v.

fJafff. H Cli. It. 4."1 ; Simimoii v. Denny. 10 Ch. D. 28: Gnoffncl: v.

I/amA, W. N. l»7h. IStt; In Re Cooper. 2<t Cli. D. Oil, one of tum
trustpps under n will was n beneticiflry nn<l son of thp tp;*tntor nin!

borp thp wnnip nniii*. He. perRonatinjt thp tpstntor, mortgiiBP,! rln'

trust pstntp. nn«! pnii>loj-ed the tnortRapp motip.v for liin own u»p. Afii-i

his (lenth thp rpmnininit fnistpps brought an action against thp timrr-

gngpps and bpneticinrips to hav<> thp mortgagp derlnrpd void. It \\n-;

hpld that the plaintiffs rpprpsented thp hpneficiarips. and thnt tln'

latter werp impropprly madp partips. and an order directine tlip mnrr-

gagepM to pay their costs was therefore reverspil on appeal.

Hut where tlie tnisree was bankrupt: FranciM v. ntirrixnii. V.\ Ch.

l>. 1H,T: and even wliere not bankrupt: Griffith v. Pound. 4." Cli. !>.

r>'>:i: WayplI v. Mitrhfll. t;-t L. T. r»<W>. it has been held that he i\n.-.

not sufficiently represent i.is c. <]. t. as defendant in an action ..f

loreclosurp iinli'ss he is also persnnnl representative of the mortca-rnr

S. r. flTi L. T. Hoi : Re Booth rf- KrttJetrvU. C.T L. T. 5.'!.

Where the action in liroiiij'it i>y n nitii qur trunt in respprr of

an alleced hreacli of trust, ihe triisl pstatp must he rppresenii.l.

cr/.. wliere the tnisteps have died, and none been i: linted in rh-'ir

stea'l. the personal representative of the last surviving trii-.t"<'

must Im* before the Court, or new trustees must be appoititoil

and made partie;* to the action. because a CPnttii qur

truMf has no legal title to the trust estatP. and it is always npcesmirv

that thp party having the legal title to the property in qnpstion slinll

be a party to the litigation: Rr Jordan, IJHH, 1 Ch. 2*10.

Where the subject of n settlement was an eipiitnlile c-iiosp in mrinii.

and tiie legal estate was not in the trustees of tlie settlement, but in

the trustees under a prior will who nere charged with mis-applicaii'Mi

of tlip fund, the cfxtiii que truitt was held entitled to institute tji.'

suit : I'i'j'tt V. Stfintrt, W. N. 187.", (>!>.

Notwitlistanding this Riifr where the interests of the rcrtiii- q\u

trusttvitt are in conliict witli those of the trustee, they should nil Ih'

made imrties : see Mrlifrvm v. Scorer, .">(> L. T. 471.

A ceittiii f/Hf trUHt may probably also still be properly joined wher-'

the chief object of the suit is io affect the right of the niitiii i[ii'

truHt: l.itUhn v. Drticon. 20 Gr. 72: Day v. RadcUffe. 24 W. R. mi
or til.' nustpi" has mi iidverse interest: Pnimr v. Parker. L. It. 1 Chy.

:{27 ; or there is a (juestion of fraud : Read v. Prent. 1 K. & J. 183.

Where the action i? icninst a personal representative to recover n

debt due by the dpceaaed. if the defendant iloes not plead and provi'

pleiie adniini'ilriiril. lif is liable to be iiersonally ordered to pay the

costs of the iK'tiuii: Init when tile action is brought for foreclosure

as well as to enforce a covenant for the payment of the mortcniH'

debt, only so much of the costs as relate to the claim on the cove-

nant siiould be ordered to he pa! 1 by an pxecntnr or administrnror

personally: MiUn v. Hrmni, 15 P. R. 375.

In an action for foiTcIosure. although since The hernhiliuti i.f

Kutatea Art (K. S. O. o. 1271, the record may as a matter of title

bp complete with tiie genera! administrator as sole defendant, yet as

a matter of procedurp the infant children of the deceased intestiite

mortgagor are proper parties, and should, a.-* a rule, he i.iade parties,

unless cood reason exists for omitting them: Keen v. Codd. 14 P. R.

1H2. and in Wattx v. Lanr. H4 L. T. 144. a devisee bpneficially in-
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i,,i,.,ti-(l in tlif niuitv of redeniiitii)!! wns reiinirp<l t

,|..f.ii<liint. But wlipre rhe ciortgnnor Im.l .UniMwl his

rrpr

r. u
('. I,.

1)^ adiM iw ftRurtlM.

- ,,-r. -
liinds to liN

vr.iu"!- the"lnrt^r \vprp hpid ro'bp th<- only nccpsKary ilpfpndnnt« to

nr iiiricn f(ir forM-loKurt-. even thonirh the widow iind ihildrpn of tin-

,l..,.iMd inoi-tKiiKor were in nrtunl posMpwioii of tli.' ni'irtumrt-l

,„-..,iii-es: Emerton v. Humphruf,. 15 P. R. H4 : nml se*. /fr /Im,,//. v.

h.llh.nH. tiT L. T. r>rii.

1„ nil iiction rexpfftiDB thn iPiiIty of a (iec^-us.'.i pprson. whpre tlw

i.,.r-r.iinl lei.rfsentativw nestl^rt to rpnistcr a ciiutlon iiiiilfr II. W

, 1-7. s. 13, till- parties henpticially cntitlpil tn mich realty

,,'. ,i^vi-,."4 miffi' ifiittv rpplPsent it after the lnji«r of It y»'nrH
:

hve

/.'«»iM« V. /)fi.c. 1.' I'. U. 21!): and *J Kd. vii. c. 17. r. 3.

Ill ao artiori to estnhlisli a will, the executont ilo not sufficiently

ivi.re^eut the ^^>st nf kin. n..i- does ont> of the next of kin snffiriently

pseiit Ihe rest: all sh.mid In- made parti''s: CuriiiU v. Sunt!'. 14

•2T.i: f/N»//M-«w V. I'hrltin. 14 P. U. liTM : rjwi/H v. r..r«'.,(. 11

r. 47: and st>e fVi/rov v. rmtrfttnL IS 1*. U. lilt'..

Wlieif a partv was onlv apent atid not trustee, thi- principal wan

miuired to bp made a party: Writfht v. Milh (No. 2i. (W L, T. 1S*1.

Wliere iiersoiut are joined with trustees as ilefendants on thi-

irniiii.d that tliev have hei.une constructive trusteps. alt are ecjually

lialilt': there is no prin^ary or secondary liability as between them:

C'lirfur V. i<toii(hani. »VH L. T. \K

I'lH- iiiiPstion of the beneticiarifs beini; parties, or not. is now cn-

tiivlv ill the discretion of the Court: »ep .f,iniiii'j>i v. ./orrffn; App.

Cu-^. r.!»S; 4r» L. T. nits, it has l)een laid down that in the r-xercist*

of rlii> dis<ietion, wherever the suit is to set aside the trust, or i>

jiihcrsp to the rights of thp beneficiaries, the Court should require

oiii- or more of the beneficiaries to be made parties: Itrad v. I'rext.

I K. »V .1- INJi: Bnhr v. Trainor. 1." (Jr. L».' 'J : Pa.'jm' v. Purkcr, l- It.

1 Cli. 3'J7: and see ThomnK v. Torraiicr. 1 Chy. Cli. 4t;. and Chirki

V. Cook. '£i V.r. ll(»: LidihU v. Dcacnu. -Jli (Jr. 72.

Ir would sfem that, notwitlistamlinj; the general terms of Itulr VXi,

ir is uuly where the trustee has the like absolute control over the

iruM estate which an executor has over personally, that he can. in

;:i-npni!. be said to sufficiently represent bis t-rxtui ffiic- trwt: ('lu- v.

Itiir>,'ir>!. r. Hare. 'J-Vi. As to the extent to which the personal repre-

^iiitiitivf prior to The Ihrnliitioti nf Kxtnfix Ail represented thosi-

ii;t"iesre(l in the realty: see Eccht v. Lanrit. 'S\ (ir. Hm. T'lid-r

77m lhroliitif.il f.f E^Uitrx Art (U. S. O. c. l'J7t. ss. 3. 4. the per-onal

r.lirc^eiitntive may, if his letters of administration extend to the

ii-;i!ry. as fnlly represent those interested in the realty as he does

tliiK.' interested in th^ persoimltv: see Malonc v. Malou': 17 Ont.

10!: sre. however. AV( „ v. Codd. 14 l\ R. 182: Waltx v. Laiir. S4

L. T. 144: and Itamv i v. Doic. nupra. Whert'. however, the bene

lirliiiifs lire infants or persons not mii jiirit. they are usually reipiired

til liw added as defendants.

In a suit for administration, by a plaintiff ciaimini.' as a beneficiary

under a will, but whose title was doubtful, one of the rc-^iiit (/mc

tnistt ,it was required to be added as a party before the hearini:. iu

oidi-r 10 have an opportunitv to ar^rue the question of the plaintiff's

till.': nn,'j V. Hadcliffr. 24 \V. R. H44.

In n suit to execute the trusts of a will, where the trustee had onlyt'ases

a ptiwer of sale on the death of tenants for life wlio were still liring.

llii' parlii-s intete>tt'd in rVuiainder were t^'dered to be added: Coi

h

here c. ij.l

requirwl to
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KlU« IM. V. Btiniunl, .' Jliirc. ^53; where the plaintiff t-laiinpil un.l.r

ii-^iuTiiiH'Mt. tli<- vnlidity of wtifcli was denipft by tlit> lruHt>'i'. \\\\.

lip Hint tlif lieir ol' tlif nsKisimr nn* entitlfri to tiif tnwt I'-itnt...

bcir waK ri'<iuiri»d to he added; Milter v. fJttrnuder. V2 rir. 341).

lu a suit for forecloflire, where a trustee ivns .lefcudfiiir nu.l

l.jiiiicriipt. tue ri-ititin nur truntiHt were iidded : FraucU v. Hntii
4:i Lh. U. 183.

vfHtui Quc truit was not required to Iv
' former prm-tire. see H. i^ L., -'nrl i>d., pp. 3-f)-3LM.

ElTtit or

r«]>n;<H;iita-

'
t"** |,,jr ,.„^pH where ilie

where c. 7, (. ,

nut required """*'

Effect of RepreientHtion.— Wliere the iicfion i;* broueti' I . .
,

aguiii-il, 11 trustee without nddiiis tlie <">tiiis (jtir trwitrnt .]* iniin--,

ofe.'7.'. 'f the ipiestion in issue hu" bwu fairly tiie<l, nil piirtii'- npi'.- n'rl
tniatee. by the trustee would, generally speaking, seem to be (oiiLlu'i.il l,y

111'' judsnient, but nut ntherwise: /-.'tv/cx v. L'urrti. j:t (Jr. 1117. Tic -.

a decree made after replication tiled, disniissiny n bill luniiulu 'n

an otfieinl at^signee, was, in the absence of fraud. conclu><ivi' ai;:ii;i-;

the cH'ititors of the estate of which he wns iissitinee: )/o(r(\.,,.

ltohii<x>n,. 111 (ir. 480. and se,' Janliur v. Wood, If) Or. U17.

Where, however, a suit tiy trustees hjid failed for want of evidfii' •

.

it was held that it subsetiuent suit might be maintained for the sniiii>

purpose by the cfntui •mv tnmt on the iliscover of nt*w fvid..)!. ,.

;

Fit Iff V. Hradii, '2 Jur. \. S. 772. See. hon ,er, f'ommu>aifi<" r-

etc.. uf hundon v. (l'"-iUy, :i i.'h. D. tJHi; 24 W. U. H».".!t: !/-,,,.,,

V. HobinHon, 111 Gr. 4sil,

Actual knowledge of. and aciiiiiescence in. the pnK'et'ilii'::-. •.]\:.l ,m
iKVptance of the benefit tliereof, may preclude a person inter, ^i^.i

from afterwards disputing their validity, even though he were u. r

pulhrientlv represented in snrh proceedings: see In re Lnrt, ly.*;;

•J <h. 7S8.

H a (it-

ctoitMl iit-r-

Moii hu 11''

]ier!<onal

re] •re<st:ina-
tive, pro-
reedinKB

194. Where in any action or other proceeding it app-Mi'

tniir a deceased person who was interested in the niatt'f- in

ouestion has no personal representati- e. the Court or a .li^lj.'

may either proceed in the absence of any person represt'iitim:

liis estate, or may appoint some person to represent the e-tat"

for all the purposes of the action or other proceedinjr, on ?i!r')

notice as may seem proper, [notwithstanding that the' estar

in question may have a suhstantial interest in the matters, nr

that there may he active duties to he performed hy the per:-nTi

-0 iipjtointcd. or tliat hi' may represent interests adverse to \\\^

Itlaintiff. or tliat there may he embracei] in the matter an nd-

niinistration of the estate whereof representation is sought]
;

a. d the order so made and any orders cun5ei|uent tlier*'nn.

sliall l)ind the estate of such deceased person in the snnu' man-
ner f)« if a dulv app'^inted personal representative of siicli t>'t-

son liad been a party to the aelion or proceeding, [and had iip-

peared therein). Con. Rule 310.

'I'he foundation of this Ruh is ("hy. fien. Ord. T^i». The claiis.« 1:1

brackets are additions made by K, S. O. 1H77, c. 49. s. 0, to th-

provisions of that OhIt, wliich wn-i -nl>-tiintia!iy ^he -^ihh" it- '!

present Enc (IHKJ) Ft. H>8.
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V i*T-"U ii|i|iiiiiil"il '" iPliifM"! "II '-tote ini.l.'i- llil« lliilf i» not til- Run IM.

ritl.-'i re the ni»»t» of the itei-eiiNwl. or to ndiiiiiildter tlie jtniiie: hi*

lulii.ritv l» imre!)- repre^eiitntlve. nml upon the »Mb«e<iiient crnut of

luiiil n.hiLiiii«tin'lion to noollief hi« authority, even ns a reiireaeutu-

nv,. I'lf tht' <l.'f.iiM'il*s c^tnte. i* entirely *ui.er!*e»le<l : »ee Mi-Lftiit v.

\ii,„. IS P. n. :;m.

It «i' li'-hi tliat nu aiipointmeni sliould not he nm.ie when- wi nd-

, lUii-ti'nt.ir "/ lilnii apiiolnteil hv the I'rol.nfe Court ivouhl not

-iilli.e nnd tlint nu lulmiuistrator ai liirm ilid not sutUideiitly re|.re-

„.i,i tlu' eftnte where a general aduiinistratlnii i>f the estate it

M.,,—nrv l);inlr^irrll v. lloirdcKrell. K <"h. Ii. L".>4

:

-.ili'ed.. ISl : ll'h e.l.. aw. Morgan fUy. Unlers. -.Ill

;

r/.A Lmpire ('».. 1." Cli. P. lll»: Cuiliut v.

. HI Ch. 1). -iSi.

words In linickets in this lliilr were intended to meet the

I'l

aluo

Culfilftnin. fli:. tif.

vniciif ca«e» decided under Chy. O, ."ii; (»ee .Mormin. Oiiy. Orders.

.»/:riii. and the Itule as now frniued may have rendered sonie_of those

,.,..., iil*olete: see. however, fairfirlii v. Rosa. 4 tt. U U. -VH. .Vs

I,', ill" lonstitlltionaliiy of such provisions: see .4«H/iirj/ v. /.'Hi.. 1N1«.

.\. (_. sail.

llii- Itiil: has still a (.muiarativeiy limited scope, iis the ivpre-

s.ntntion whieh may l.e ordered under it is only of a deceased iiersou

who was Interested In the mnttrrs in ijuestlon." A person the nd-

luili-trntion of whose estate is the suhJHOt of the action, is not a

[...'eiised person " Interesteil in the matters in <|uestiou." within the

„„i,,» „f the fi»(r. He must In his lifetime have been interested in

He iiiiitt.rs In question: Ilmilm v. Ilinjhrii. CI Ont. App. .'".73: I'liir-

11.1,1 V (i'i/.<. 4 (1. L. U. ^4: ncd ri'h: ttrhaler v. The Rrilinh Emiiirr

I at I ij.. 15 Ch. D. 169. The lesnl personal representative of de-

..'iised must In such case he ii piirty to properly constitute the notion ;

II,, and Koir.»cH v. ilarru. 1.. K. 17 Eq. 'JO; Outram v. Wnckof.

n r. It. l.iO; Leonard t. Clildi-'iliilr. fl P. I!. 142: roruntu fiin-iag'

llaiik V. Coiiaifo I/i/e .4"»- Co.. Ill <ir. 171; unlos.s. there Is-iuB nu

ixecui.ir ,h- mn turl. Bulv I'M applie-s : but a judsrment at-nlust an

eseeuror itr x'tii tort would not bind the deceased person's estate
:
see

]l,.l.awuUi V. Fitcliiii. 1SII4. A. C. 4;17; 71 L. T. 00; except so far n«

i- inovided by Biilc 1911.

The I?til'- enables the Court to talie one of two courses, either (li

I-. priici-ed without ii represeiitiitive of the estate of a deceased pei-

-mi who may have lieen Interested In the matters In question : or.

I
_'

1 to appoint some iiersou to represent such deceased person's estate

fni the pin-poses of the action.

Where the Court makes an order adopting either of these courses,

the estate in question is hound and concluded by the proceedlncs a-

llioueh it had been represented in the lltljtatlon by a duly appointed

I'l-'nl personal representative.

Ill order to bind the estate, liowever. an order under this liuJ* must
Ii" iii.iile: It is not enough that the Court should priH-eeil to adju-li-

(iiie on the matters before it iu the absence of a representative of the

.-tate; Rr liielierson. l&IKt. 3 Ch. 14(5; '6 R. 043; and see Muliamidii

V. filclicii. lSn4. A. C. 437; 71 L. T. BO.

Ilri-inally the Chy. O. only applied to the representation of the N'o anthor-

ler-oiiiil estate, and wherever It was necessary tltat the real estate of '|>jj^*l';

a deceased person should be represented in any action or jiroceeding. „ne to rt|i

(1... ('..lift lind no power, befoie 'fit, fttrtillltion of l^xlali'" Art. nnderresent

this /I'i'/f to proceed In the absence of the real representative, or to i-L^'ty
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iilip'iiiit liny pfi-ori to rfprt'ft'iii mihIi f»ttntf, no iih tu hiufl U \,y ,]„.

ttru«t*t^lJiiBN. Kut ID tbt> csHf nf the (>MtatfH of ii^ntniiH <l>iii;i ;it'i<i' i)i..

l^t uf July. |HNi(, the peroonal reprMviitniivp U almi the r>']in'-< nt.i-

tivf of thf realty, iidIpmi blM powerR ari> expr»i»ly llniittMJ tu tti.- |i.t-

Noiiiil futatH, or havf fxpirpil as to renlty by r»>n'Miii of hU omiiriiu i«

itut^l^r II ciivcat : Haiiiyt v. Jloir, l.'i V. H. I'ltl: K. H. O. lsi»7. ,. I'T
"M. 4. l.'i; iititl -ff //* UiZ/mHit A MvKiHHoii, U I'. II. :i;w : ,.,i ,-,'i.'

H. H. O. IW>7, (. .%», «. til.

Knrtlifi- provinionH arp made by HuUt 'JfH-LlHi to enable actiuiis i,,

Ih> )iro>i*^-ute<l In the abNency of p«>n>otiH wlrn, arconllnic to tln' <>iilii.,iiv

iirartii'r-, KliouJft b«> joined at partiei*.

Th(> Dpplicatitin iinfler the ttuh- in itaunDy made by t-jt pnru iii.jtun

In Chamlwr*. but the order niuy be made at the trial of thf n< ti.m
Mendrn v. Uunlall'i. 10 \V. I{. 4K.'

: HnriUon v. Todhuntrr, 22 1,. .1

Chy. 7tt; Ri t'rp/titt. 4 Ch. P. j:til: or on n motion for jiidmn.-ni

;

Uninlnir v. (iairtinrr. 1 Ont. 1S4. and nfp ruriiua v. Vuleduninn I-;,,

niitl I, iff hi». f'n.. 11» <_'h. I). W4 ; or at a aubuniuent utaicp <>( rh.'

jirtinn where the imrty whone t-stnte is to be represent wl. die« ;iit.i-

The trial : Mrf'arthy v. Arbucklr. :n C. I'. 48. Before the or.t.i is

iiiHde notlt-e ix somptiDien reijiiiied to he given to the peraoii. if iiny.
who would be entitietl to letters of aduiiniotration : Curtiun v. r„i.'.

doHiaii Firf and Life lim. Co., tupra.

Tlie Court has a wide dipcretion eitlit-r to appoint u represt-nlniivi',
or to order that the action may proret>d without any repre-tfntriii.iri
if ir ronwiders the estate in ijueHtion sufficiently protected; ^.'^ /•„,ir
IHiir„Hnt Vfi. V. Brrnni. L. R. S Eq. ."ISO; Tnrratt v. /,/'*//»/, -1 ,liii

\. S. :tTl : firtritmn v. Tofihuntrr. 22 L. .J. Chy. 7tl.

Uepresentation of the estate ban been di«|)en!'ed with. wh-T*-
deceased p.-rson wa« in the same interest a« the plaintiff: fu.
Tntihr, 22 U. .\. <_'hy, 91<); or where other personi* of the name .|:i"
were before the (.'ourt : .\hrr,'f v. A'rifwon. 17 Jur. 1*13; and a r.>]ii..-

sentative of the estate of one of two executors who had died insolvnt.
and to whith representation could not be obtained wat* also disp.-n*...,!

with; Mmn- v. M'trrw. L. R. i;j E<|. VMi: Baiul v. Rtiiidtr. 2 W. IJ.

3:il ; iiufjrrn v. ./oiir«. 1 .Sm. & G. 17 ; and where the deceased person's
interest was very ^'mall : MoHttjom'Ty v. Douglnn. 14 (Jr. 2*V'<: iiii-l

where his estate was insolvent and hi« next of kin refused to tnkV mn
letters of ndrainistratiou. and the estate appearetl to have no sulwt;iiiti;il
interest in the fund sought to be recovereil by the plaintiff, reprev.-mn-
rion was (lispensPii with: rurtiun \. Vatnltniuin Fin' aud Ufv !>">.<'>,..

1!» <'h. I). r>:i4: Wih^trr v. The Britvtk Empire I hh. Co., l.'.t.'h. D. Mil:
iind even where the deceased party was sole plaintiff and tenant fnr
life, and an arrear of income remained due to him. an administratinn
^I'ir instituted by him was. on the application of the defendants, r--
vivrtl without any representative of the original plaintiff, wli.,-..

executor had died without proving his will, but without prejudice i.i

the rieht of the personal representative of the original plaintiff \<>

intervene: Hayirnrd v. Piit^ L. R. 7 Thy. T^-M, but see Rank n1 Muv-
trml V. Wallace, 1 Thv. Ch. 2til.

-li"

Where a deceased person had by an instrument inter vico: ..

over his properly to the defendant, who berame bound to pay
mivU-—

.
...r. {..>|iT^i I,. I.I lilt- iififooHni, WHO nerame nouno to pay Ins

grandchildren .«4(M» each after the death of the settlor, the Coin
dispenseii with a personal representative nf the settlor, in a suit ti.v

one of the grnndchildr-ii to pnforce pnyni-rir of the .'5400: Mulholhiul
V. M-rrififti, I't ftr. 2;'S : H. C., 20 dr. 1.".:!.
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Wh^TH iiu estate bod bwii ndmlninteml. ini<l it^mllntt iLe fult fin- Roto IM.

,,,|,„i„i*triitlon. the pfrwDal r^prewDtativf <lif.l. nu.l nil that r.'niiitu-

",
,., 1,.. -loiu' WOK for ihf M««*T to umk.- hi- rfpnrt. nn.l it ni.pcur**.!

rliiir Ihf wtate wai ^twolvrtt. bd ord^r v,a% imicie niiiKiiiiiiiig the

...lUit.T >( the .IwPHM'd Bilmlnihtratrix to r»*t'it"'»'ti' 'h.- fwinte: Ke

7,;(,i» rrj.it V. Tobiti, tl P. B. *»»: and hpc Skrrirf»i,l v. Fniland. «

<ii. :Mi.'»: T„r<nit'i Smiuift Hank v. '''jnoi/u /.i/t' Utuc*'. ('«».. 13 Or.

171

when HuU
.)>)lM.

ihf /f«/t ba« been held to apply though thf diten»wl pcrmm wnncm

iHv«r 11 I'tirtv to the nction: M . fc«r. r v. rtrilwA t'w/>i>(_ /»«. ''«.. 17. "h

CI, P. Itai: but dfe tfwtfAt* V. Huyhi^, U Out. Aj.p. il.H, und t^ an "

,Mi..ii for iidmlniHtriiti'm wbert' the estate In Muall
:

it* rultun, t fht r

\ tolt'itt H 1*. it. r>4*J. and t<> iiiiioni* for thp loiii'tii.ctliin nf wilN:

fiiiif'hnr'v. fiairdiiir. 1 Ont. 1S*1: hp*- uNo .l/.m/c-i v. iiwthiU't. H> \V.

|{ 4N.", wlitTf an onler whh niinlt' nt the trinl :
iinil Mrfurthu v,

\rUiiikU\ :il (*. P. 48. where a dfffDdant died afier tbe trinl. If nl«o

npniii-H to proceeding* on n wpetial o«fe
: .Sirallmc v. Hiiiun. 17 Jur.

I)- mid to pro* eedintiM hy petition: Hi Itankiiit/. L. U. »l Kq, HOl-u

:

yr /•lift'' fi'iiinr. U Hare. App. xlvli. : timl *»* Mmju'iu v. Itavidittn,

ih Uxsii.. hut Im generally applicable only where from Huy oauwp

tlieie \* (litticnltv in obfalnina repre-entation of the et*tnte; L'n g v.

st:n.'. Kii.v App. xii.; Darirn v. Houlcutt. 1 pr. & Sm. 2*
.
Blun v.

mtii'iin. 1".) Heav, "Jll,

III nil intion t.i enfnn-e a lien inr m, 'iiiiuiity ihnrgwl u'pou real

,>tiite. it ii* not net-essiiry to in .ke the perwinal representative of a

,|e,eii!'e(l perxoii who wuh lin» > for its payment a party, unless an

iinount of the personal t«tate of tlie dereased i« asked: l*jiinf v.

liiiiliiii'ifi.
" *»< I*'*- flud "^ Burnt V. i'aiinda <''»•. " fir. 5H7.

Ill an lutioii for a geinTul account against a surviving trustee

or exwiitnf it is ii.it, in the ntwenre of special eircunisfnuce,-', net >*-

-iirv thiif the ie|ir* ntatives of n deceased trustee or executor should

he ninde paitied wn^-re no relief ih «oucht as acninst the decensed'a

esintp. The defendant may liave ^utli representati-'s added under

Rulrn 3)Ml or iSBt if the circui'it^faiices render u advisable: Re
H'lrriMuii, ISin. •_' Ch. 'MM.

ill nil action to make several defendants liable for a breach of

trust, where one died before decree having mail" n will appointing

exeitilors who had not proved tLe will (the liability vf the surviving

ilefeiiilants being the same as that of the deceased defendant!, the

riiurt made an order allowing the suit to proceed in the abneiice of

II p'Tsunal fepresentative, reservinn leave to tii^ executors to inter-

viue. if so advised when they had proved tb*> will: Hthi niinn Juhit^
Slurk fo. v. Futtrill. 13 L. R. Ir. 335.

All adni nistrntor ad litem does not, under U. S. O. c. liilt. s. ^\,

^utfieieDtlv represent the estate of a ucrsnn sued for n tort wlio dies

l>i,uki,U.- 'litr: Hunter v. Boyd, 3 O. L. R. \Kl.

Where n mortgagor died pendinu a foreclosure action, it was held

tlint n final order could not properly he made so as to bind the uiort-

;;;iL'nr"s estate against a person appointed to rej.resent his estate
under this Rule: Ayhcu-.d v. Lvicis, 18»1, 2 Ch. 81 ; f'»4 L. T. Z'A

See Whigrove v. Thoinpnoii. 11 Ch. D. 410. cited in note to Riiir

4(i:t.

A peroon cannot be appointed to repreepnt ar. esTnt-' under th!sCo'»*"t

/.'»/. without bis rnns*-:^t: Prhtrr „f Wnhs r... v. Piilmer. 2."! Beav.
JJ' j;!,"j^i'^

nil.",: flilj V. li'itinrr. 2*1 Reav. ^72. The proper person to he ap- nectngar}-.
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CONBOIJUATEil Rl'LEB.

liiMnttKi u ilif |>fi-f<nii »lin (vnultl I* a|t|iolotp<l adiiiinlntrator 01/ lit-,.
than ,,/ f:iy V. Uaiffurd, lU Bt-av. 3tfl : wher.' th*> <lnffiMo.| i,„.i |., .

a will tthicli won «li»pm«i. iIip ti^rpion Diuitfl an fXfciitnr therein w][
Bp|M>intf«i: tfi/i' V. Lord itiJ-hii. \Tt Ilenv. y+n.

Ahli'iiib'Ik II Jnilffmpnr In a Nuit to whicli tin- pfrNoiml rctirf-tntu
tiv* wB" n luirty npi« concliwivc a« reKunln the |H>rMoniil I'Mtntp ,iii<|

thoKH Iwiiflii'liill.v iiiti>r^ted thi>rpiii. wh<>i)ipr B" Ifttnti-th. m u^w .,(

kin: it mh« fomii'rly only t'>'*">» f"cie ovlrlfuo* of HnMlity of ili,.

fstiito HI* nirnin-'t tliow iiitprHiitwi In thp rpolty. wbcthtT n»t di'vl-w..,

or lifir*-Ht-law. timl tl)t> Inltcr wen- nt lll»#»rt.v to rpl»ui It; h'rrl, , ^

Loinn. Si Ur. Iil7: LoMI v. fiib»i>i>. lU Ur. *.*«": 11 i7/m v. U'.//,.. 1:.

Or. .";i: //»*ri*,/ V. Witde, L. il. H Eq. 438; SInl v. Liinhrn,.,. :.\

IVnn. St. Upp. UflSi; .vfory v. J-'ry. 1 V. & *.'. *'. C. (««. mi.l „.,.

Andrmitn v. I'liinv. 14 lir. IKI; mid ji [« thfrcfon- only to tlii« i'M.ht
tluit nn oriltn- nndt»r tin* tfnlr will l>iiid thmi- IntPrf^lPil In tli*' i.;il

t'Mtutf. .xc-iii 111 (nH*»« coniiiiit iiinlt>r Tlir fhioluli'in of E^tult . A. 1

I U. S. O. 1S97. r. 127), ». 4, in whirb the pcrHonal reprowcntaiiii
iiUo ri'iTPwrit^ til.' rt-iili.v. Hut i-vrn Iw-fori- 'I'/hj Ovvolutinii of C»^J^,
.1*7 the lini(l> of n <|cct«Hed i>»'rj»iMi could be sold umiei' csi'cniidti

fiKnitiHt hin |>fi'HMiii)l t'<-[)rt>M<ntntivt?. without making tin- iicrxoiio in

terpstPd in tlit- n-iitty partita; It. P. O. 1877. *. Ot\. hs. 'AT,. :[r,. 411

;

and tlip iit>rson« inn-it'sti-ii in liie rt'iilty wpfp jtrimn fnrir IkhiihI Ii\

tlif suit*: M<-tri>.u V. Cfiim. 21 (Jr. .'!,"(. But whpn- tli>- clniiii 1 .;

wliicli the judgnit'nt was rpmvi-red wiid on** thnt wb»> not proi.iiiv

('iiforcpohlp ngniiist itip n'!i!t\. the txt'cution niitrlit Iip ntnywl in .m
acrion hy Iiflrs-nt-lmv : An,/, iMfn: v. I'aitir, 14 Or. 1 Ul : ami if n ^al,'

took pliirp it tnipht l»p suwessfuily imppache^l by thf lipir-jit-lmv

Frrtd y. Orr. I( Out. App. »lint; Mufiamidu v. PHclt4-y. 18!t4. A. < .

4:t7; Tl L. T. J>9. When* tlip jiidirnient againnt the ppi-soniil ri]>ir-

MPiitiitivi- was HUCfp!*>fully iniiM'iiflifil on the ([round of fraud aii^i

collusion, the beneliriiiric** wprp piititled to net up the Statuti.' ul'

Limitatios against the claim of the cretlitor which tbp ppn^oiuil r>'-

presentaiivp lutd otnitinl or negli-itt-il to plead: -fariliin v. Wc.il. y.\

Or. «17.

'I'lip Mawtt-r in ('Iminltcrd has power to euttrtnin appliratious nn-
diT this Ituh for the appointnient of a person to rppreseiir tlip t'*i:\i-

of a deceaspd party: Cotlvrr v. .sirui/xie. S P. iC. 42.

This Ifiifr dof's not authorize the Ilish t'ourt (o prant letters pin-

l»atp ni' wills, or letters of administration. It merely enables tlii'

Court to procepd with nn action so as to bind the personal estate nf

a dereiii'eil person even ilioueh no letters probate, or letters of adniiii-

istralion. have been gvaiited by the Surrogate Court. In the ahs^ ?e

nf some such power the <*nurt would have no jurisdiction to bimi
the estate of a deceased person unless some duly appointed personal
representative were before the ('ourt; even an erecutor who h;id

applied for. but not actiiiilly obtained probate, would not repieseiit

the deceased's estate so us to bind it hy a judgment recovered apain-r

hiui: ilohamida v. Fitrlitii, miiira. The representative authorized ro

Im' appointed by this Rule is not an administrator, but merely repr>'-

sents the estate for the purpose of the action in which the order

is uinile. and he is not entitled to net as an administrator of the

estate except far only as it is n*>cpssary for him to do so for thi*

purpose, of tne action in wliii-h he is so appointed. It has not b«'i>

usual to reiniirp any sfcurity to be fi^iven by a person appoitited under
this Jfiilf to represent an estate: and he bus no nuttiorlty to rec'i^"
any moneys belonsinir to the estate he is appointed to represent, ex-

cept accordinc to th.- express order of the Court in that behalf. The
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,, |,n. ullrt.r tb. orlfliinl C'liy. O.. rffu.«l to .ppolm o |„r.oii »ul. IW

.,., , „ .um ot nm..-y |.«.vi>l.l.. ou, „r 0.ar. ... a d^;™... |...r.o,,

:

li,„ V. ilr)l«h„«. 1 I'r^w. fi".; HOlMir,,. >. lllf^. .1. Bmv.

n.l hi. r.to««l to oriUT imyuimt to a l>»«on who h«. I»fn np-

, in ,1,. ...It I" ..•,.r,....ni tl.- <-tM<': Byam v. .-'.K »• B.>..v.

»„ n.lmlul.lintor «i( hi Iionev.'.'. umy li

Jii.lgiiifiil nirnlii"! him

IntM hy th*

ami ••>*• M, I'ltt, iinil fl

I i..llllti.i»'II"llI'>.' ;
Ihiri" V.

3 Sim. <l-'p.'l ; i,'»iiT y. tlmil-iV ...••I'h •^.- I •!(./( 1 llohTfr. 3 Sim. <«1; t"."- y- "»»"

:".M-..n. V; in;V»'». V. i// :e ^ '^'-'i 'I"":";:-"'
- "";;'

,„
I. II K E.|. r.H: ("""• V. ;;."., U \\. it. ...l-.; mirt hy tli^^

iMlLvlnii /<«(< the High Cou.t ha> nl." Ijo.vrr .ii .-.liii.i ...•

ii|.l»iliir nn nc1mlni»trntnr «! liMii: «"' I'.l.".

|9lt. AVliiTO prolmtc of the trill of a decenspi' rmn, or ;)i:i;',':';,|

i,.,t,.r. nf ,„l,ninistrntioi. to his o-tnto. hnvo not 1.. rrnnted, .i.ir.K™.-.

,„1 nprosetittition of s.tch estate i« reqaire.^ m an, ..cfion <".„,,,..
.^..|

, ..odini: in the Hipl. Court, the Court tuay appoint some |;;;-„ ,„„,

P „n ,„ln,inistrntor ,..; ;,Vrm. J.teCon. Enle .311. Rulesof.
.,in lulininUtrntor

Ist .liiii.. 1896. lltl.

'Ihi. fnrnipr Con. 11.. I'

^i,,|..intm™t pithPr of n.i

ii.ini'trntor. nnil for thi. i

ilt: «ii^ (iiffHit..it. .mil prnvhlwi for Ih.-

iiilnilnlrtrntnr orf li'r<-i". or n genornl ncl-

i>.iioni lo the rninn iil.'l II"' pro]....- Su.-

;',';;,'„'.'ro„rt ot th.. mm<- t.- ..- if 'li- nupointnipn. hoa I..-" I.y ihn.

":nrt nn.l for th.. wm- n...iti™tlon of tlio onl-r t., iho Siirroent.^

(•|,.rk'.» woi.1.1 !»• nivon hy .. S,.rrosiit» •'oii.t. Tho"" provision, ami

,liffl,.„ltiPi. oorn.iotiwl I.y th.. n,.«tion of .ncurlty. ..n.l otl,..r ..intt^n.

I,™., lp.1 to thn ro,..-nl of Ibo f..r...pr /,•»/.. ..n.l ll..- Mil.»t,t..no,. for

ir (.1 tlip above Rule 105.

\Mi,.ri. nn ii.l...i..i«lrnti.r rol /./' ... 1..I- " ii..prol»lly ..li|".i..tml

„n.|..r tM« Kuli: u «pnw,l administrnfir on Iwiiig ..il.»n|.ipntly nl>-

|i„in>nl tin« MA mlMeA to apply to «ft n.iil.> thr or.ler; .l/rf..ii» v.

l((.,r. l"* r. R. 'J5.'.

In.lH- this Riil<- an aihninistrntor atl lil<m only. ™n be nppointeil.

II.. ..ill have no p..wer or rt.ities otli.i- than those of represent.nc the

.-tl .. In the art. on. nn.l of ol«.yins .i.iil onrrying Into exeentio.. any

(,i(i,i< of the (...irt. ci.inc ilirectii.iiH ". imooslns duties npo.i hh.i.

s.-.n.ity will ri.r.-lv if ever he neei.~s.iry to Iv civen by him. thoiish.

.l-.nlitleis. the Co.irr <ir .. .Tudce .....v oril"r it to be civen where

,H.....ssnry. A jiiditmenr n.:ninst an nilmini^tintor aif Uf<ii). will as

,!li..iiially bind the estnt.. ns if a pei.ei-al administrator were a party:

tint in any action which in.oh-.s penei-nl Imniiries as to next ..f kin

or mineral inq.iirii.s .is ti. iisset^ t.."l .rcUtors. an ndini.iistrati.r (nl

lihZ should not be nj.po.iited ns he would not sufficiently represent

rh.. estate: a general administrator would in such case be necessary:

;i.,»-,lc..ircH V. Doirili«iif'/. !' Ch. I". 2iH: nnd see fifjcfjicr v. Moran. 2S

.lilt.' Mr Meredith. .1.. nt p. 283: and McLean v. .IHcii. IS P. R.

Tlie intention of the Rm/c doubtless is to proride for u.K'essities

n-iiiL' in the procress of an action, whei-e representntion of nn estate

. 1 iii.:'l in nn action and tliere has not been carelessness or negli-

..III.. III. [he i.ai't of the piny viio niny rciiuirc the :ipl"iillii:i.-nt to

n mnil.'; the fnct that a clnim is likely to be bnried by the Statute
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aultlM. of Limitations i» not a siou.iil tor .ipiJ.viiig under thi» SuU: Unr v
lli/«o;i. U P. H. .-(3: Ford v. Laudiil Ba»kiug Co.. 13 P. R '>10 and
It I- not applicable where a person commences action without rlciit or
tl le. and asks to be made a competent plaintiff by being appoi,,..,]
administrator orf lilem: Fairfieltl v. Roat, 4 O. L. R. 534; ,pd 'iVf, „
111. as to the effect of letters of ndininlBtration granted after the ,,[,,'
niencement of an action.

Inde.r the former Uule an application by a mortgagee seekinc t„
foreclose his mortgage to appoint an administrator to the . iv <,fthe mortgagor was granted: J/ocioriii v. ffiurft, 7 r L t' "iv-

thillip,. U p. K. iS. /„ re Chamilm d Canada Life in C;laiira. the appointment was made before action commenced and till"course was olso held to be proper in R, Willmw, d UcKu,„o„. 14f. K. .Itt". Probably under similar circumstances an administrat.irod hlrm may be appointed under the |iresent Ruli:

This «»(c seems to authorize the appointment of an administrat.ironly in the case where no probate of the will of a deceased person.or letters of administration to his estate, have been granted It ,I„.snot appear tu authorize such appointment where probate or adminis-
tration Jias been granted, but the e.ie<-utor or administrator has diedor has become incapable of acting.

i^.i-""'" ^S' "'"''• *'""' "' ""-"'"'W" 0/ E,lalm Act (H. S O
« Vi-;,-

' '"^."PP""'' "'"<' » deceased person has left only landHi lliHiiim, ^ .l/cAinnon, 14 P. R. 3:i>l.
'

As a person cannot, without his consent, be appointed under Hiil.
'•

.,!" '•!-l"''*™t an estate (see Prince of Walea Co. v. Palmer, mim
p. .H.J. It sn los a fortmri that a person cannot under this Itiil, i,.'

appointed administrator ad litem, without his consent.

The order appointing an administrator ad litem s'-ould as nearlvas possible follow the form of a grant of administration made in alike case by tile Surrogate Court, and should contain all the parti-culars necessar,- to be entered in the books of the Surrogate Clerkunder the ^urro,-ate Rule 4S. For form of order see App. Form 11!)

;;' ...' f
"'''"'• ^'o- J-W, and Cameron v. Phillipt. 13 P. R 141

'

Howell » Surrogate Court Pr.. pp. .S41, 2(18: Dari. v. Chanter ' n
•>4!); and a copy of the order should be forwarded to the Surn.giie
< lerk at Osgoode Hall: see Surrogate Act, ss. 44-.-] \s i„ rli..
eBect of the gratis see FouK-cncr v. Daniel. 3 Ha. 208; McLean v.
.It/cH. 18 1". R. 2.">; for form of foreclosure against an administr!iT.^r
nil litem; .see Pial v. Gott, \V. X. ISSB). 4(!.

file authority of an administrator ad litem in a probate action
lerminates on the pronouncing of a judgment in favour of a will .i

grant m I"'';!'"!* is not necessary to put an end to bis powers:
\UiHand V. Bird, 1S94, P. 2«2: 71 L. T. 2H7.

.Vn administrator ad litem in an administration action has no
power to comnienc another action in resiwct of the lands of the
ileceased, and o frtiorl where the lands have vested in the heirs of th-
deceasecl^ through -n laution having been tiled : Roditer v. Moron. 2S
Om. 2..1: and it may be open to question whether an administrator
ltd litiin has any power to register a caveat under R. s. O. c. 127.

-V general administrator iiindeiite lite, appointed by the Surro-nte
( ourt in a probate action, may be served without (irst obtaining'the
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kin>' of the Court: /« re Tokmaii, 18JI7. 1 Cli. S(I6 ; but an admiuis- Rnlti

trator ad litim appointed uuder this Rule, bfing merely appointed for IM, 197.

the purpose of the particular action, could not hp sued as adminis-

niitiir in any other action.

The Court declined to act under the Rule in favour of a plaintiff,

«oIp heir and next of kin of a deceased person, suiiii; to set asidf a

irnnstVr of chattel property made bj the deceased : Fairfield v. Rots.

4 O. L. K. 534.

I»6. Where an order for general adininistration is not '^'^!j„^^,/°'

i-sked or re(|uired. or where it is shewn that an executor de son a«aiii8t «t-

torl bus taken possession of the bulk of the personal assets be- Zn fJrt

lonirin.i; to the estate of a deceased person, he may on the ap-

plication of any one interested in the estate of the deceased,

Titliniit tlie appointment of any personal representative, be re-

quired to account for any assets of the estate which have come

t(i his hands : and wlicre a case is nuule for the appointment by

tho Hijrii Court of a receiver of the estate of a deceased person

who hiis no personal representative, the estate may be admin-

istered uniler the direction of the Court without the appoint-

ment of any person other than the receiver to represent the

I'state, Con. Kule 'M'^.

I'rior to the statute from which this Rule is taken (48 V. c. 13. s.

l:!i. it was impossible to obtain a decree for the general administra-

liiiii of the estate of a deceased person, without having a duly ap-

liointwl personal representative before the Court, either as plaintiff

iir (letVndfint : because the personal representative was the only per-

son who had a legal title to The personal estflte : see Rule 104. note.

Whf^re the Court acts under this Rule and grants an order for the

L't'iit-ral administration of a decensefl person's estate, without re-

<|iiirin;r ii duly appointed personal representative to he made a party.

It wilt itseif assume the duties of a personal representative, and will

it.it >uffer the awets to be paid over to next of kin, legatees, or de-

vi>ees. without making due inquiry as to the debts of the deceased,

iimi providing for their payment out of the asgets.

X%V7* An infiint may sue by his next friend (n) ; and may infante.

d^tViid hv his ^lardian a]>pointed for that purpose, [or by the

Official Guardian as the case may be]. Con. Bule 313.

riie original .1. A. Rule ^ had at («* the words " in the manner

lirnctised in the Court of Chancery." following Eng. R. 1S7."1. O. IG.

r. S (18S3. R. 138t. The words in brackets are not in the Eng.

KuIps. which, as respects infants, correspond otherwise with the

above.

Spe rtlso Ruleo 152, LVI, 1."> and !.'«.

Infanti aa PlaintSffi.—By the practice of the Court of Chan- >,>xt

I iM'v. every suit or application; Cojt v. Wrifihl. Jur. N. S. flSI, onfriendol

Itflialf nf an infant must be hy next friend, who properly will he '"**"*

I he father if he is not adverse in interest: M'wtlf v. PnnhertoH. fi Ch.
1>. T.»; but who need not be a relation: Cront v. Croxn, S Beav. 4.".'>

;

tmr a solvent person: Re MrCoiuirJt. 3 Chy. Ch. 42S : Moron v.
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1. Aclloaij. 1" C. L. T. IS4; and tlieretoiv need not give scciiritv f,.i

^?u'^'"t-'J'
"'"'"" 1 Keen. 110: hut see .Swoii v. Po«6n'.,. is

y. n. D. 5Sj: but may not be a married woman Thymic v si J/ ,(,

'^, u""' "•,f'p-^'°'' ° 'i<'f<'n<'l'"t
:

l"""" 11 Jur. 2.T8: P»„„',. ,-.' /,,„,,'

: r™^' !?' "^ Burgmi. L'o Ch. D. 24. unlesK merely a formal .l.i.'

tendant
: roj/Zsr V. TnWor, 1« L. J. X. C. (!C.

i""™i ,i.

In \oWer v. Hatckiiii. 2 JI. & K. •>4». it was said tiiat tlie Cmtitalways e.ti)e<t«l nest friends to he snlisLintlal persons, and il,.,i
tbey shotilil be relations, connections or friends of the finiilv „'
iiiere volunteers: see also Fouler v. Caiitlei/. Vt Hn. Apn. "4 „„iWmilf V. Pnaherlan. ,up.: but see cases »iipro nnd infra.

riie i,rimary object of lefiuirinE tbe infant to sue by ne\t frien.l i

nor. however, that defeii.lanta shall have security for' costs, btit tf tthere may be some one before the Court to answer for the nronri.ivof the action, and through whom the Court may compel the obedin,,,,.
of tts orders. Thus even where the natural Ruardian and nen fri..ii.i
IS not a resttJent of Ontario, infants haying a h„na fidr cause „action are privileged suitors, and the .same rule as to seeuritvcosts should not be applied as in tbe case of adults-
f o»,o/, ,„. IS P. li. M: Scot, V. Xicgora. Cc. ,'o.. 1.". P.' 11. 41111. I„

hm hi,"' "'Ta '
? L"^""'

"»'' "" "'•'" '"'"'"I ""•' "-"I'in Ontariohut that would not. however, seem to affect the question : see ffol, , fV. ConoJ/in. .«i/))rn. and Kiil< IIUS (h\.

Circumstances coniiectini: a nest friend too closely with i.niii,..adrerse m interest may render him an improper persoi. and li.-il,],. ,„he retnoved. though nothing is allegal against hi, character, die i,,'stances or conduct: He Surges,. BurgcK v. Boltomley. 2.% Ch D "JHihe consent of the neit friend should be obtained before usin~"i;i!;

hrZ'n ''"jur aV"
""""^' " unnecessary: Wor,b«„ v. /V,„.

iv'^!*! I"
"."'"'"'"S^ ""'1 liling the written authority „f the u.v,

trienil l„r the use of his name in the procewlings. see iliih in,s.

If no next frien.l i.i named a motion mav be made to disn i- il...

luiss. JliS): Dan. I'r., lltb ed., 105.

\\here a suit was proscwted liy an infant without a iievi fri,.,,,]an application made by him more than twelve months after be he'came ot age to set aside tbe proceedings was refused : ilih„„ v s,„„l,Jo Unt. 144. »

If an action is brought in the name of an infant hv a min-

Where an infant plaintiff and bis next friend both re^i,!,. „nt „rthe jurisdiction, the defendant may move to have the action sta\e,

br 'die,-
"'"""''"

^r
™'"^ '" ''"•™ '" " "«' frietid w b, '

juri-dlction IS npTioiiite.!
: .l/cBo,„ v. Walrrloo, rfc, S O. L. R. (iod!

Xotwithstiitiding iliat generally an.voiie mav sue as nevf friend

o ^Sv'°„ •

"" •'""" "'"'• "^ *" »PPli'^»ti'>n of the defendant

the application: Oa„ v. 0«v. 2 Beav. 4«ll. institute an inquiry as to

shows that the proceedings are not for the benelit of the infant the
suit may be stayetl

: ,l„rf,.r(o„ v, \,„.,. ,- DeC, 4: S. 202. or dl''
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„,i.,e,l with ,o.„. .0 be i;"'^ "^.""VisLj 4fi /nJ ... Rr EU.m.
1 Beav. KB: '">"'i,%X7 nTVMirv. J/i". 2.. C. L. J. 23?
Tboitiiig V. £^on», W. >. loi I. -It

'
•
-"

e I J io oa trt rostB in the same position at. any cosw.

In general a next friend is ^ *°, *=°*iVpe"onaIly as between him- liability

nrderMl : Cul.!/ v. fafrj/, 2d W. R. •«-»•

V, ,o whether a uo« friend >» en.itie.l to »ol,c,to,- „n,l cl.ent com..

«ee Ihimant v. Umtiell, 33 Ch. U- -*

onlered to be pa.ti ."^ <>"'',""''"S "j ,he ne« friend to be in-

rSi^i'™ ^frt:;^/ hetS^f.tn ,he. .h„,„d co„. i„to

p„«s.>s5ion: Smith v. ilaaon. 17 r. 11. -m.

'.'LVTHeal va dvi^d b" move than one ,.„unse>. and th- Cnmt of

Appeal was not nnnnimous :
Cottin<,ha« v. foffrnj/m,,,. 11 P. R. 13.

.1 . no.,1- friend of an infant dies pendinc the action, ii new oenth of

,,,.:V;'r^nl;UT'beTppoinledVan ex ;„.r,e motion: D.,l, v. Dal,. 9 n.« .....d

1, It. Ir. 3S3 ; Dan. Forms, .•i4.

m an action on behalf of an infant I.y a next friend actins «ith

,!,„ f. her"« authoritv. the father died and the mother, the testnnien-

arv "\m dian wa heid entitled to be .nl».tituted a, next tr.end

\l2Jlo charge of improper condnc. tal I-'™ --'"^g'i'"""
""

actnal next friend: Hutchinmn v. Aoricoorf, 31 th. D. -Si.

The next friend shonld not take any step in the cause in the name Auihority

of \t ."tan after he attains twentyone, for the infant may abandon
,
..a.... ..,.

?he suit B™"<.» v. Weathcrlaad. i Ha. 122. If the infant adopts ''Sin^

tSe ,™c;«Tings after he becomes of age. he becomes liable for all the.,,,

costs of the suit.

V next friend who refuses to appeal may be removed: Dcpu,/ v.l!™.»~;j;;

11 , i./oi-J. W. N. 18.SII, 121.

ihe next friend of an Infant plaintiff may obtain leave to witli- ,vi,h^„„„|

draw upon such terms as the circumstances of the case and the wel-

fare of the infant may refluire. and subject amongst other things to

linhllitv to the opposite party for costs theretofore incurred in case

the Court should so order: ^ay^o, v. Wood. 14 P. R. 449. "rt here

a next friend desires to withdraw, the defendant may move to stay

proceedings until a new next friend is named, though the normal

practice is for the next friend to move: n. A solicitor shonld not

continue an action in the name of a next friend who has notified him

„f Ids desire to withdraw: n. Himhlc. it a next friend cannot he

found to prosm ute an action tor an infant, the Court in a proper case

may aiipoint the Official Guardian to act as next friend :
76.

A compromise cannot 1» forcwl upon infants if it is of no benefit (-ona'™-

to them, even though agreed to by their counsel : Jihoile/f v. Sfithitt-

hiuk, 22 Q. B. D. ."»T7: or if it is contrary to the opinion of their

legal' adviser : Jfc nirrhall. wnmii v. Birrhall. 10 Ch. V. 41
;
44 L. T.

li;i. .\ compromise of nn action brought by a next friend of nn

fant is invalid unless approved of by the Court: M'ltt'i

7« L. T. IN2,

r.iiitr
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will uot n«.-e«.aHh nvn InL ?,
'"'"**'""ye. so fhnt the ««,u nl , „

.«« /'./r,,,-,-,,/ V. WrooA> 4!. L T *? ''*\?/^^° «"fl'*-'*'ntly pr»t«t..,l:

Consent of
next fritiid

or relator
toheflleri

Contrai'tB
of iiiarrit<l

woiiitn to
Iiitict all

tliMr

estiite.

Except
"here re-
straint oil

antic'iiation
exiftU. SS-flr

V. (Imp ) c.

63. s. 1.

infant or o liw- p„rty or as relator, such person shall si™

uthority shall he filed ,n the office in which the cause or „fir 15 oommenced. Aeic.

1C»._(1) A married woman may sue for nlimonv with-
out a next friend.

, (2) In cases not provided for bv 7'Ap Married }V„i„n,\

Con''l?iiIein "
"""''''"' ""'""" '"">' "'"' ''V !'«''• "p^* fn'"'!

Not tUc siimc aw rlie Eng. (18S3) K. 138.
In salts lor alimon.v a wife <.ould al-va.vs tormerlv ,iw alnne- „„.l

"an r3,"„T'r "J"
»"•' """."-»' ""' it ju„ a,-„„ro" ,r,„ '(an, I orrfon V. T wrrfoM. « Ont. "in.

Kor the practice as to n niarri.-d woman's, suinir and lipint. .„„ tunder the various Married Woman's Acts prior to ISfT?^ E.ei Langton .Ind. A.t. :!nd ed.. pn. ;|;11-K1S
noiiiie.tr,

By m \-ict. c. I'J (folloivin. imp. Stat. M & r,7 Vict ,. i:-, „

IMi. c. ll,.l. s. 4). It 15 provided as follows:—

after tlie l.itli da.v of April. 1«17. otiienvise than as an aL-.iif
(0) t.hall be deemed to be a contract entered into bv her vviil,respect to and to bind her separate propertv whether s|„.

is or IS not .n fact po».se8sed of or entitled to anv sepanifpropertv at the time when she eilter, into .such' coiiti

tl it she ir„H n^'
"'^'"""•y '> in.v proceeding to pr.ive

(ontract was entered into, or snlisequentlv •

**'
'or"ll,ere''„t""

'^'"'""'
T"""' """' ''""""'• "' >'" '">"or thereafter possess or be entitled to- and

be entrtled'to.'"
'"'' """•™'""- """' "'«"'"" Posses! or

(21 .Nothing in this section lontaiiied slmll lend.-,. „,„il.ii,i,. ,s„ ,sfv anv liability or obligation arising „,„ l.f s , h'
c"

, i" ,

'

Tic" c 22.''""T."'

"'"'" '*' '" ''""'""'" f-- "nticipat
""

!i,
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Section 15 of R. S. O. 18UT. v. ItKt. U as follows :—

16. Every woman, whether married before or after this Aft.

shall have In her own name agaln»t all persons whonisoewr, in-

fUiding her husband, the same remedies for the protection and

sfcurity of her own separate property, as if such property be-

longed to her an a feme Kule, but. except as aforesaid, no huslmnd

or wife shall be entitled tc »ue the other for a tort. In any

i.rocetHling under this section it shall be suflScient to alleRp such

property to be her property; and in any proceeding under this

section a husband and wife shall be competent to wive evidence

npalnst each other. H. ». O. 1»*7. v. 132, s. 14.

This '>: section seems to apply to all marriefl women, whether

uinrried bt-fore or after Ut July, 1884. to enable them lu sue or be

sued aloin'. whether in respect of e cause of action nrisinir before or

nfter that date: Jamea v. Barraud. 49 L. T. 300; 31 W. R. 7m (nn

action for trespass committed before the Act. brought in her own
uiimei : iiiMtcixtvr. He v. I'hiUips, 12 Q. B. D, WW ; (an nction of

contraci) : Weldon v. TriH"/oir. 13 Q. B. D. 784: HVWoh v, Ur-

Bathe. 14 y. B. D- 339: Lowe v. For. 1."^ Q. B. D. Oft" (actions for

torts I.

A husband may bring an action against his wife for money leni

and for money paid at her request after marriage; Butkr v. Butkr.
14 *.}. B. l>. 831 ; affirmed in appeal. Iti Q. B. D. 374 : see MoOretior

V. M'flirriior, 20 Q. B. D. 52!* : and a wife may sue her husband to

recover possession of ber real estate: TiU v. TiU. 15 Ont. 133.

As to contracts made since 13th April. 1897, by a married woman.
It is no longer necessary to allege or prove the existence of separate

inoperty. either at the date of the contract or subse<inently : sec R.
S. O. c. UW, 8. 3. aupra, and Oihxaii v. f.c Tudoh. S O. L. K. 707.

The Act. in enlarging the capacity of n married woman to taki'

liropt-rly. as her separate property, has changed the former rule in

rejipect to a gift to a husband, his wife and a third party, so that

now the husband and wife do not take one moiety, and the third

party the other moiety, bnt each takes one-third: Re M^irrh. 24 (*h.

I». 222: ffr Dixon. 42 Ch. !. 306; Rp WUnon rf TticninJrucent Light
('(-.. 20 Ont. 397: Thwnleu v. Thornley. 1893. 2 Ch. 229; fi8 L. T.
199: but see Rr .lupp. 39 Cb. D. 148; r.9 L. T. 12J*. and 11 C. L. T.
!H. V^K ir.7. 13 (*. L. T. 177.

The sepmntf estate of n n'sirried woman is liable for her funeral
espen-!es: Rr HihhuitH. 31 Ont. 2o2.

Where n wife is sued on a contract made before marriage (whethi
lictVvre or after 13th April. 1897 1. there is no need to shew the
iKisscssiim of separate estate at the time of entering into tlie contract
r>r ;if till- time of judgment : /)oir«c v. FJetcher, 21 (^. B. It. 11 : more
tiilly reported. 59 L. T. 180. Judgment in such case will not be v

>rii(-re(l to i»roperty not subject to any restraint on anticipation, as in
Srolt V. Morlev. infra; Robitixon v. Lyncs. 181*4. 2 Q. B. D. .^77: see
niso hutrtir v. Fletcher, r»I> L. T. 181. per Lord Ctoleridge ; nnd
.\rf;r(l v. Reid. 22 Q. B. D. 548, (decided under the Knglish M. W.
Acr of 1M70, and as to which, see Birniinqliam v. Hanfood, 1!M^4. 1 K
It. .!.-.

: 89 L. T. ft.V>y
: Rr TeandnU v. Brady. IS P. R. im : but even,

ilii.iii:li the judgment l>e in a personal form, it would seem that R. S.
it. c. HKl. .ss. 4. (2t, 1ft. 21. will still have the effect of protecting
property from esecurion which tlie defendant is restrained from anti-
'iparing. unless tlie restraint is imposed bv the married woiinin ber
s.>lf: Birminghnm v. hano. 1!HH. 1 K. B. 35; 80 L. T. ft."6.

Bul« 1».

ICeiuMlifM

woiiiat) [it

protw'ion
ami ne-

luritj of

neparat**
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iiiaHe l>i-tore

iiiarriai;e.
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Rule IM. Enfor««Bietit of Jodsment Acalaat m Marriad Woniaii.—

13th
^° '^^ *''"*^ °^ ' '^'""^*''"^'*^ entered into before 13th April, IS'.iT, IiutI,

Apri"i»9T. ^'^Pflrate property at the dntf of the contrnot. and all tJcpmar.' [n,,.

petty thereafter nc(niiri>(t. i\ill lie liable to satisfy any judpDit'nt i..

covered: see K. S. O. c. Ha, s. 3 (4).

After 13th In the caup of n contract entered into by a married woranu .m >,y

Aiirii, ioft7. nfter 13th April, 1897, otherwise than as an agent, &1] separate pro-
perty whioh she may at the tinn' or thfreafter possess or hi> pnrirli.i

to is bound, and the contract is also enforctnhle by prri"pss i,i
i ^v

against all property which she may thereafter while discovert pn-v. ^<

or Ite entitled to: /6., spc, 4(16. c.i. [iioviiled it has not been Jiilij.ir

to a restraint againat anticipation: sec. 4 (2i.

Fomi of

Jmltfiiieut

under pre-
hCIJt Act.

'Ihe form of judgment against a married woman was seiil.^i i.,

.Vfotf V, Morlcy. 20 g. B. D. I'i2. but that form was settled |.i;.,r ro

the statute of 18H7; and now where the -iction i" hrouKlit to r, , r,\„,. .,

debt contracted on or after I'i April, 1MU7. it is suggeste<I thai ih>'

form should now be as follows: "It is adjudged that thr iilai-iiiiT

recover against the defendant S , and costs to be taied. snnli sum
nnd cost* to be payable out of the defendant's property, as hereiniiii-r

mentioned, and not otherwise; and it is ordered that execution horp-u
he limited to the separate property of tin- said defendant not snlj. .i

to any restriction against anticipation (unless by reason of s. "Jl .,f

The ilarried Woman's Propertu Act, such property shall be liable t>^

execution notwithstanding such restriction), and to any property
which the said defendant may at any time hereafter while discoveii [<>

jiossessed of or entitled to. and not theretofore subject to any re-'i: -

tio.i against anticipation as aforesaid ": .see Broini v. Dimbleh^t, l!iii4.

1 K. B. tiS: HU L. T. 4'24: Doull v. Doelle, T, O. W. R. 414. The
forms Nas. .SS:^. SS4. in II. & L. Forms, should Iv amended in ;ir. .-,].

iiuce with the above.

See also Quebec Batik v. Radford. 10 P. R. 61ft: Turnhul} v. /„,-

m.iH. 1.', i}. B. p. L>:!4 : Kiiuir.ir v. Blue. 10 P. R. 4ft5 ; Ctu.i-nn' v.

till the, ford. lb. «".2(l.

Where the married woman after the contract has become a wi.|i>.\.

snch verbal alterations should be made in the form of judini-'ti; ;i-^

are necessary to adapt the form to that state of facts: .see .^nftl'iir v.

Welch. 1899, 2 Q. B. 419; 81 I-. T. (>4.

The judgment has been said not to subject the married woiiinn to

n "personal" Mability. but only to a "proprietary" liability: li-

1

Bowen, L.J.. in iicott v. Morlen, 20 Q. B. D. at p. 128: and s.e },i

re Hetcett. 189.'i, 1 Q. B. 328: 72 L. T. 00: but in Holtby v. Hn-hi^u.'.

24 Q. R. D. 10."). it was said that this was only a short and com
pendious way of saying that the judgment must be executed agiiin'-i

her property, not her person: see also Van Wart v. BurlaiuL 17 '
'.

L. T. 68. and Mrf n,I v. fJmigh, 12 P. R. 45. doubted in R<- Tr-i^-h,!.-

V. Hnidy. 18 P. ' KH. The judgment is, in other words, a pei>oniil

judgment though it can onlv be enforced against her property: /'< /'-i-i

V. Harruton, 1891, 2 Q. K. 422; O.'i L. T. 84.-(.

Where a married woman administratrix was ordered to pay inm

Cfiurt money admitted to be in her hands and to belong to the e-r,ir"

of the intestate, it was held that in the absence of any evidenc thm
she had committed a devastavit, the order should be in the orditiiiry

form, and should not be restricted to payment out of her sppnra'>'

estnte: and if she failed to comply with the order the Court hail jir i-
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(liciioii to make an order for attachuient nttniiift lipr ; liut, nvmhlc, if

tbf ubjfL-t of tbp order be to make her make good u loss occasioDMl by

hpr devastavit, the ordt-r should he as in srott v. Murhy: Rv Turntiull,

TurnLHll v. MvIwUm. H*"". 1 <'b. 1^". .-iubjcct to modification ag

above where the liability has arisen aftor 13 April, lift*".

Au i>ni*.-r for arrest sliouid m)t be made under U. S. O. 1807. c. &'.

x. 1, ill the coae of a married woman affulnst whom a judgment iu

till' form s.'ttled in Hcott v. Mortey. has liecn recovered; Doutl v.

Doclk, 4 O. W. R. 025.

As to !iow far u married woman in sulijpot to tlie provisions of

the Uwi^^ion Courts Act (II. S. O. c. W, s. 247). r.'Inting to juJ<-

nifiit Fummoiises. sw McLvod v. Kmiyh, xnpra; Aplvxfnrd v. O. U'. U.,

|S!L'. 2 y. It. Cliti; He Teasdatl v. Brof/jV, IS I*. K. UH; sed vide.

Ill) L. T. Jour. 4li7-7U.

With regard to all her property, other than that settled to her

("pirnte uw with a restraint on auticiini.inn. a jiidKiii' nt oiieratt'!*

gainst (I 'iinrried wninnn just n^ it \.(ni!(i Hpainst an mmiarried
wiiirian: UtiHby v. llvdoion. supra, at p. 107; Haud-ltarrH v. Heriutt

IS'.iT. A. r. 177: see aIno Cqjt v. licnutt, ISOl. 1 fb. (117; but it

iliM.-.s nut even after her husband's death bind her ppi-»oually to i»!iy

ihe delit, H(j if she were a feme sole at the time of its recovery :

i',:lton V. Harruan, 1801, 2 Q. B. 422; In re Uvtvett. 1805. ! g. n.

to r -otrkint

t'tie law reuiaiut; as before 1S47. that separate proi)erty which is prj

subjit't ti» H restraint on anticipation, is not separate jiroperty upon ""''

which a jiidnraetit can operate (unless kucu restraint exists under any'*"''

(wttlnmuiit of her own property made by hv-rselfi : Burnill v. Tanntr,
i;; Q, \i. IK 601 : Myles v. Burton. 14 I.. It. Ir. 2.'>S ; Srott v. Mnrl.-y,
2ii

(J. H. i>. 12*1: Beckett v. Taaker, 10 Q. B. D. 7 : see also Fike v
FitzgilluH, 17 Ch. I'. 4r.l: .S',;;.(/i v, /^wtdx, IS Ch. U. y,^].; R«
Holgehv. 34 Ch. D. 3S5 ; lie Dixon, 35 Ch. D. 4; ttmith v. lFAi«ocft.
;;4 W. K. 414; Rohf-rts v. U'aM'tn*. 40 h. J. g. H. -"2: He Glanville,
:il Ch. D. .'>;J2: /;» Sndreu:^, 30 Ch. I>. ir)0 : even after the removal,
by thp death of the husband, of the restraint on anticipation: Pelton
V. HnrriMOi). ISOl, 2 Q. H. 422; Softhir v. UV/c/l, 1809. 2 Q. B. 419;
SI l>. T. (H: Bnrnoit v. Uoward. IIMV). 2 Q. II. 784: Brc»rc« v.

ll,-bhby. lOOi, 1 K. B. 28; 80 L. T. 424; in the CH.se of a judjnnont
.1 ;i contract entered into before marriage : see cases supru : and

llirmi>ig}mm V. Lan€. HO L. T. ({.">(!: and the judgment cannot he eu-
forcod by any kind of process (receiver, sequestration, or otherwise).
asainst income of property subject to a restraint on anticipation.
iiecrning due after the date of the judcment : llood-liarrs v. Cathcart,
Ism. 2 Q. B. SfiO; Loftiis v. Heriot, 1895, 2 Q. B. 212: 73 L. T. 167;
Uood-Barra v. flerto*. 1807, A. C. 177: Whiteley v. Edwards. 1896, 2
Q. H. 48 ; 74 L. T. 720 ; Coly&r v. Imaat, 77 L. T. 198 : BoKMo v.
t.hSku, 1:hj.\ a. C. 08; 02 L. T. 3t;o. Thus income, which is »*ubjecr
to a restraint on anticipation, accrued before the date of the judg-
ment, but not paid over io the married woman (but not income
iiccrned after the judsment) can be reached by the appointment of a
receiver: Loftus v. Heriot. supra; Huod-Bnrr.i v. Hp.rivt, 1807, A. C.

A plaintiff cannot by postponing the entry of his judKntent make
Bvaihiblp income not accrued due before the time when he beoamie
entitled to enter judgment: Volyer v. Inaacs. 11 h. T. 19S.

Judgment against .i widow on a contract entered into by her
during coverture must he according to the form settled in Scott v.
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Rult IN. i/.,//. J. iu].J uul in the ordiuarj torm a> lUougli ahe were a l,mr . i

tSolHaw V. WM. isuu, 2 g. 11. 4a*; but It may be enforced ^,nilDroi.irty iu.|U]red after the death of her huahaud; UnU y. uZu" -

O. H
.

U. las, provided it »a« not during toverture .ubje»'t t.,'

"

te»truiui neaiu..t iuitici|)atJon, which durinj coverture would l.,,"exempted it from liubilitj': ijroicn v. Uimbkbu. lupra.

antiolpatioo tboujib suspended on a marri,,]

_ - covert; In re niatler'n ISMlimnnl. 18!)i).
'

i;i,
111

;
revives on her aubsequeut re-murrlage; »(roiid v. i'l/aord... 77

The execution by a married woman of a general power of arnoim
luent liy will makes the property appointed liable to meet Ii.t d.ius
see ,K. S of It. S. O, c. ](«; /(e .1,,,,. ]81«, ] Ch. 5411- 7tl L T
-i.i. 1IU9 was not the case before the Act of i8S7. and the iio'tioiidws not apply in the case of a contract entered into before that In
f^e Hopcr, 51* L. T. Jua.

.V writ of »eijue«tratioii against the "estate and elects" wa. lifl.l
to be 11 proper form, but it is only operate on separate proi.urtv
p.>t sulij.'ct to any ri~.traiut on aiiticipatiou : i/j,rfc v. Uydc, OU L t'.CJ: 3« W. It. 7IIS; Uoud-Barrt v. Cathcart, etc.. aupra.
The property liable may be reached in execution in the usual wn.

as m the case of any other judgment debtor : Ilarlccr v. Wi„l„n i

'-,

V ';„l^''".;
^"'""n ' ioW'nw. tiipra; ami see I'lrkt v. .Ifu/r™ w

-\. 18»4. M: l-iavc V. iro»r.-. 24 Ch. II. 405; and a direction in ajiiagmeut that an inquiry be made aa to separate estate eiicilil,.Cm not authorize the examination of any person other than tlit
ilclitor or other person examinable under Bulei aoO-010- Utiod-llar,.
V. Hcriot, Ex p. Ulylh, WM, 2 g. B. 33S.

AcUona fop Torta.—In actions in this Province against a nmr
rie.l womun for n tort committed by her during coverture it wa« li.ld
uniler the Act of 1872 that the husband was not a proper partv liul
the wife was to be sued alone, and that her liability was not rtei.™,]riii
upon licr possession of separate estate; .laitr v. Rogers. 31 C. 1'

l!i,-,

llarker v. U>.i(oKT. tapm; but see ice v. Uopkina, 20 Out. (lllll Tills
Ki-eiiis t., be in accordance with the opinions expressed by Hagarty
C.J.. m .S7cnc V. Kmpp. 21) C. I'. OOU, .•Spnigge. C. in McFmla,,. \.
Murphy, 21 (,r. SO; and Wilson. J., in Wagner v. Jefferson. ;|7 u 11
B7i. ,1,8. The husband is. however, liable for his wife's torts "(vni-
mitted Is'fore or : fter niairiiife to the extent of all property wliiit-
soever belonitinp; to his wife, wliich he shall have acquired and' b.-n.me
entitled to, from or through his wife, after deducting any payments
made by him and any sums for which judgiiient may have h..i,
iiono firlf recovered against him m any legal proceeding in respect of
any of his wife's ante-nuptial debts, contracts or tons, or post-impli il

torts: It. S. O. c. I(j3. s. 17. Lnder the presi'nt Act the husband nn.l
wife may be sued jointly, or the wife may be sued alone, for lort<
committed by lier after marriage; SeroJii v. Katlenhurg. 17 Q II n
li7; see Kcott v. .l/oW<7/. 20 Q. B. D. at p. 125; BaHn v. Baghc,. ni
th. 1). :KH1; A'nWc v. Kiiigscote. 11)00, 2 Ch. 5*5. followed In Trnri..
V. Uales. (). L. R. 574. approving of Lee v. Hopkins, 20 Ont. Cfiil,

and overruling .-laier v. Rogers. 31 C. P. 11).'.

Where the action is against both husband and wife, they cannot putm inconsistent defences. The defence of the husband is to In. con-
sidered the one on the record: Beaumont v. Kage. 190t, 1 K. B.
2112. yo 1.. T. 51. though what w-as regarded as an inconsistei;t d-'feiin-
in that case might jtrolialily not be so regarded under the (Inrniio
ii'a/c*.
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III aetiontt bj a married woman for a tort uHi.tmI l>,v linr, un- Rttl* in.
I'riuiiprtitl \utU her svparate e)ttat«>. tier Lunband wah, evfti afUT ilip

Act I'f ISTJ, reqiiirod to be a party iilaimiff: we Aincr v. liugi'vx. ;u
r. V. III'.'; but iiuilt'r th" pn-aeni Acx. it would «feiii tliat tli" wil'i'

i.iiiy Mii'iiloue; Wcldun \. Winalu.v. la Q. 1(. U. "(H ; .S/-(i/,. v. ISan.
IS Unt. 7U.

A niiirrird woiuau lu sole occupation of n house linuuht hy hi>r out
lit lur own earnings may sue alone, without lier lui-bniid, in au
;i. tii»i f'lr trf»itas»: llVWon v. lu iiat/it; H tj. B. D. 33l>.

IlitTt' 'iitiiiot 1)0 many caxt-jj wliioli are not iirnvidt-*! f.>r l,y '/V,.- Ne ii fn«h<

.l/<ijn(<i HowkimV I'l-t.iirrt!' Art. nml in wlii.-li. tlit>n'ft.n'. uiult-r chuirte

(J' of tho iir!-rrii Itiih . s\ miurii'i! ivt)ia;r.i may su" by next frieutl,

All I.S.1-. a (2>) renders a mari-ieil woman capublo uf suing antl
li;iMi> to be sued "in all respects. a» it" slie were a ft:mr mile;" hut
tli;ii j^iTti'iii ^eciiis to assume tliat the action shall be one in which
sli" i- bcnctioially intPiestt'd. and it. tUeivforc, nmy F-i- that in casew
ill »liifli she •sues as a trustee, u next friend niny «till be ut'cessary.

It i« uNo loft in doubt whether in c'a»es wht-re a next friend may
!n' nicw^^ary lb" practice formerly rxistinn in (Miancery appliee.
Micli US i'nr insiaricf iht^ rule that the next fiii-n.I i:iu>i bt- a s.tlvfnt
IH-rsiin ; see Re Tliuuipsoit. Stei'ens v. rhontjtson. 3S Cli. D. 317.

\\'hore a next friend is n.-cessary, his writren authority to the !*oIi-

citur must be liled : see Rule 3'JS.

1'lic following' sunininry of the principal dt-cisious unrler the former
priulici' may slill be useful :

—

llie defendant may raise the ijuewtioD of want of next friend by
motion to stay proceedings till n next friend is appointed : McPhernoii
V. \li-r,ibv. 1 rUy. rh. aSO; Prui/n v. No6j/. 7 P. 11. 44: Abouloff v.,
i>H'r„i,n„>n: 47 L. T. 70'J; 5L' J.. .T. <^ II. ;{.»!»: and formerly bv df-
iimrrer: -hxHop v. McLean. 15 Gr. 481); Blarkhun, v. McKvilau. 3
rtiy. Ch. (i-'c but a demurrer would not now be a proper course: see
iounij V. liobtrtsoti, U Ont. 434, and notes to Rtilvi 2r»i)-2Cl.

Tin- i|iiestion whether a next friend was necewary was nor nllowwl
10 be riii>^ed upon a motion to limit the time for the appointment of
n new next friend. The original order was required to be tirst r*-
scin<lnl: OlmnUad v. R„fhtrford. 7 P. IJ. 140, ,mfl see Shelleu v
';"!;::" ^ '*• ^- ^*^= "'^'•^'f'- v. Uya. m P. K. S(-: 5 Ont. 599: and

li-- ihov.pnon. Stovaig v. Thompson, 3S Ch. D. 317.

The objection was one which formerly might be waive<l by condrn't
its It standi nn the same f.mtinp as the right to security for costs:'
Mullun, V M,inorv. . P. U. 44(j : but see now Mnrtnuf, r. Mnnn. 14

11. I'. 41!). where it was held that since the Judicature Acts the
" "inr Ims a judicial Uis,:retion to direct security for costs to be given
at any time, and that the old rule as to waiver br step taken is abro-
sntf.l: see also notes to R„hx ll!ts. ct acq.

It the next fri"nd is not appointed in a reasonable time, a motion
.....V l>e made to limit the time therefor, or. in default, that the action

rl.snnssed: Mol'herso,, v. McCahc. >upra. The time Ihnited is the

J

me ns upon an application to limit the time for furnishing seciiritr

i*;^*l.'''^-'' m'!!/'^ v'V"' '-'l":" ff-i**"'! "f n married woman plaintiff:

''",. ^. \obfm y (h. I). r,!H: except perhaps a merely formal

Objeoiion
for want nf
u«st rrit^ml,

tii>» taken
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;|rf.iL.l.ii t ; r'li'!-"- T-ii/hr. Itt I,. .1. N. C. tWl. Tbi- UMt frifiin ,,.,,m

b*- 11 [iiM.ii 1.1 Nnl>st>iin-«'. iiH lie id Itat>lf for the c»mt» : //, ./ \

\\hili»u,t. -J K. .^ .1. r.H; l^.tnn v. /,'iir/i.«^. 1 (Tiy. Ch. :Ui:: 1,,..

VWh/./«' v. i'hiUilin, '1 i'hy. t'li. U8 ; Ke ThoiHi^nuH. :itev*'mi v. Thu<.i^-

uiii. '.'.^ ( ti. l>. ;ii7. li' mit Kolvcnt nn ordtr mny lie mudc*. nn f.iii .i

of tl'I'i'iiiliint. to itay procecdinjr* till n new r-ett frifn-l Itc nip ,;?>.,
|

or ttrcurity, tor vuntu sivn ; St<,rvt v. ((-/«, :! <'li.v. *'i.. I'Jl, W ',

»ui-h iin o'rdrr had U-fii uindi' ami. tmt bfitic rimi|ili>Hl wit!;, -i.

arti"-i >^^l(^ diniiiinnt'd with t'lK^tn, a w^'nnd afUmi t>;, aiiDtlir'i \:

frii'iitl wan !itaye.I til! llu- cn»tn of tin- lirct •.vt-ri' [mid: /,'- /'

Kondl, V. r'tyur. 1« Ch. I). Itttt*.

A next friend of n married woinnii plaintiiT imn't tie aiitii.>'

to H«'t at* sucli, othfrwlie tlie action may be dlmiiisnwl on tin* ;i'-l.' •

tion of tbf defendant. Where ii noxt friendV authority wnn ili-;.!;'
!

by (Ifffniiniit. and not deponed to hy the in-xt friend, the at'ti'ii , ,,

diiiiiu''f"'d with coxttt. imyntde liy the iivxt friend: Srhjott v. s< !.,!!.

Ill I'll. 1>. iH ; K<>e nljio (VoA- v. Fryer, 4 Heuv. Hi. A written aiuh •

to til.' solifih.r must now iw lilod : Kulr :i'.t>*. A writ i^Mi..;

a next irii'nd witlioat eu riloying a HoUcitor watt net aside witli nil

the pnjceedingii : Stiann v. titeann, 43 L. T. NIO.

'I'lie next friend tuny be i-banged l)y the married woman mi r.^tii'

to the defendant: [.'"•'nan v. Eaittman. *2 Chjf. Ch. ISTS : Ilm-r.

H':',wvr, 3 I'hy. Ch. ;i.

200. In an action where there are numerous |);irtif-- i :i\.

ing the same iuterest. one or more of i^'ieh parties r-i,iv -'u-

or !te sued, or may be authori/fl hy the ("nurt tn ili't'.' '! i

bdhalf of, or for the benefit of. nil parties ^o inlerej'to.l, t
nn.

Rule 315.

This IS rlie same a» Kni;. U»«8' H. 131, and corresponds " t'

what Iind lone been the jiractice of the Court of Chancery: se.> l>:i:i

L'h. l*r.. r»th I'd. liOT, it ^c*/.. 1088: Thnm»on v. Victoria Mutual €<>-

paity, 'JM Gr. TjIJ.

The object of thin liulf i» to avoid the expense and inconvt-nipri'

of brinjtinir before the Court a numerouB body of persons all liiuiii.

the same ii.terest : Ward v. Uennou. 3 O. L. H. 191>
;
and to preven*

a denial of justice: Bi'e oliaervationa of I^rd Mncnnj:bten
: Tuff l';'

Hu. V. Anuih'iixntcd Xofirii/. etc.. 194H. A. C 426; 85 L. T. 147.

The Hull- doPH not authorize the makinR of an order on the jilnn

nU'3 application for the appointment of a solicitor to defend '.>r ;

number of perBOun in the aame interest who are already defendiiiU- ti.

tht.' action : lb.

A Plaintiff suinif under this Rule n^ust indorse hia writ accordir 'j;lv

see liule VJ\ and Hynes v. Filftcr, 4 Ont. 78; and the class shnuUJ

be specified an accurately as poMible; Martkall v. S. Stafford.-'htr-

TrnmvnyH Co., 1895, '2 Cb. 36.

Plaintiffs.—A plaintiff can only sue under this Rule where h.- hi"

the aftt"*' interest aa all the membera of the class he claims to ropr'

sent: see rnrTcTuunn v. Waintcrifjht. 72 L. T. 49.'): Johntton v, ( >"

.-amcr-' '•'^s ''"-. '1'^ Ont". .\pp. Slit; : fhrman v. IViMofl, 32 Ont. •!'>:

and where h person Huinff on behalf of himself an.) others is 'U;

entitled ro su e on his own behal f, he cannot do so on behalf of th-

others interested: lUuon v. Ttalnijh. 13 Ont. App. 53.
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h'llH'

Wl,.,r a I.lalMtilT .l.«frn....l l,lm..lf ..k -uin.- n„ hchnir ..f lnm,..|f

;,r*Xu,,
."''" "1 l.....alf .1..- l.lain.lIT .,,.,1 w«. <a!

...ivnil'': Wur.in/; V. ~»f;, Ulallorilthin I. < 1>-' ' - < " "'•

,„;
"

p..r.mi» to r-cover dninneo for coni.yirao.v. or any
""'"-ISfJ.-

l'„,'„!; V. rial,,,. 33 C. L.T :71 : ..ii.l »« •/<».,..(..« -. «».,W;. iSfl.

A ,>l'»intin i„ » ol„« ,mt .n„l, T this /(»(. ..M.o. '>" ""HI''! '"

,H ^i„... II.1. nam.'» and addr™.e» of ll>.'.l"i»™» "" """o-c h.-Ualf W
:aS: UatMcii v J/r.luJnir. " . N. 18'.'- -•'•'

In Slroio/ V /<IP.-»..» 1S:iS, U (J. H. 44 :
7K I. T. T'^l, il wa- li.'ld

,l„„ .'lonvilhstandini: lt„)r \^\ a clnini canom I..- j.^itml l.v a plain

liir hi.lividoally Willi onp liy liira on fu'liair of a ola".

D<if«nd«nt..^Tn Imi.l tho ahsont parti™, an ""l.j imis, I... madr

„„.|..r CM. I<,.l.- a>,.lu.ri7ini: o,,o or more p.rsoy^.-tyd on li^haTf

„t all oorson. inl< ivsl.-d :
!!< R,rl,<-rm,i. 1W13. .! I li.

141..
Ji I. Al

.

,.,0.. 111(11. .\. C. l-.ll: and an offr nMY h- m'}'' "S"''"" '",?'•'' "'

,1,, ,„.„on» so „„tliorl7.,.d 1.. ,!,.f..iid: \V„„.I v. M,r;,rtl,i:. ism. 1 Q.

ll. ;:.-,: 1111 L. T. 431.

li ~li..nl'l 111. «h..yn ilmt tli.. partial luivinc lln- '^" " '"

nniiiiTolls hoforc n party can lio aulluirinpd to d.fi-nd on

all"' )Vihf'>^ y- Clnirrh, 1> Ch. I>. .".--.

Tl,.. ..iricor^ of an nniiKonH.iat.-d li..n..volrnt so(.i..iy may In- »ii."l. t<.

ron-pd tn™, to n.ak.. a lovy for ll,.- plalntlrs lv.n..|lt on tho raemliore

,.f lliP orictv in iTrordnn.-.. .vith iti. nllrs. and nil ori..T may l.o niado

andpr tlils Rule nutliorizlng tliom to rcprosont Loth tli..m»..lyos and

111,. „th,.r momliora. of tlio socloty : Woud v. McVarlliij. supra.

\Pirt altoirrtlipr from tliii rtiilr tho i.iroontirn offioors of an nnin

o.,i„.iati.,! olnt. may hi. mw\ porsonalll . for rontracts entered into

hv tlii-ia on liohalf of 111,' chili: s,.p ,Uiii,» v. ;io,niiiior, Lm KInrk

.'«.«.. 17 P. It. 3(B.

In liidrctrs y. .^-.ilmoi,, \V. X. ISiSS, lir." Ispe also Ih. 1701. defen-

,lai,t» ^yere authorized to defenri on liohalt of nil the members of the

c r.r.in-.ilTpf uf :, ,-ilih.

liihnlf of



.'iSN JOK»UUI>ATKD IHr.E*.

lli.T.. I. Jiirl.ilk'Mnii iiti.Irr llu. Huh to link.' nn oriUr llm
'.I III.. „ili,...r, „i u ^„|l^l|;,r.^ miiiiwrii..riili'iJ ii.»i.l,iti„i, „,„,. i„,

..> r.|.r...,.„il„„ iU,m»Hv... an.l nil otVr"mnX^ ohB,T.„,fii
'" ''•iriii" I'Tl- P'J III.. iiiHHil«T» o( til.' n<»..ciiicl.j r to ri

'

iiiri'« r.ir ti.n ii rummiiieil lij tli» iia>o<.'i>tloii .

"''l-r I-. U-\\ iiifiihiKi til.'

Ih'

I'll

^iii'> thiit till

or ita HfrvantM or
o|»'n.v of th." [t^»..ciiitloii it ij

I»'r.oiu or lru»ln'» In wU.nii >urli i,i.,.
uinili. i.iirtl™ to thi. .lotloii: Uctallu-

r.. r, 11. I,. H. 414: 11 II, I„ H. T
«,

W.

iilil

('.., >, ;..,..// (
_^_ _^ ^

T'tff \ 'lit ittt. V. \wiitgtimatrd Suriity of iiityimer'n, llNl'l \-• !. 117: ;iii.l \y„HiKi- V. Il'iilruad 7'e/t9ra;.». r., .-. 11,'w
cli II aocli'ti- mot Mug rHlUtcml iiiiyMlicri. bi lis nm"""' " •! 'I""' coriwiinilon. .tub ii« wum >urd In il„.

> I.. 11. IMI; JJUiiilic H,,„n„,j ,:,,. V. Local ti,i„,i. .", i

„ . . , • ",• " "' *'""" > .Imn-iooii fociil,, ,J l,.«.„i
i»«.icwnt. .'. O, L. I!. 4,VI; Sclfcir. v. Uulton. 7 O. L. U (HO 1
r. j,oirr/i„,„, 4 ,1. w. li. .-.irj. /.„„„„ ,,. u„rH,„r(. j:! o,„'
'-;, ''"' ""'•'• " "llje union hinl iiiiii,.,.r,.,l n^n^
antlj corporati. tapaclty. it nm hrlil to In. tm

th*. objection th

siiwl.

1..

but

to .Il-Ilt

1 ale cntc \

Ann I. ;

K. 4;4 ;

\|,,,

t u. ,

'"""^'"' " "•"" ni'lil to iK. too inlir-m tlif irir«lw th- objection thnt It n-ni. not In fnct IncorpArntoil or iTnliiriT
Su,-li ,,n ohJ,.c,i..ii mnst 1... .|„.,.iii||v ,,|,.„dl,,|. AVuy f„„„„

.»i/"i;ii, V. lii-rUn I iHcoi 0/ .Imo/i/amalrJ (rorr?r«. ,-> O, L. 1!. |.

WhiTi. the pinlntiir .oiiBht nn injunrtion aeninst n nni.ionl i.nu
- J »«oi.latl,v . to r«-.triiln tbrni from mnkiiif n m..nili<.r'';Trnn7rr:

.1 conirnct with th.. i.liiinliir. iinil mnili- th.. i,r..«i,l,„, | .

.innra or leniling menib<T« of thn nwoclntion ilrfpnilnnt-
-•iicintlon, nil oril.... «-n« iirnllt..il ,llriH>tlii- tlinl

i

b.. sucil nn.l iiiitlioruml to dctonil on lii-lmi' of

til

irenk

oth.T

repros-ntiiij.' thn

(lefendnnts niich
the ra™,b,.r» of tho n..oci„tio„

: s,n„ll v, Hf,llr„nucl,'rn7t:
, .>.

Thi. ff„(r wn» ncted on In a cn«. where certnln chnritnblo homi
ta .1 >,,ll, ,f h,.l,l invi,l„I, „oiild L-o to tho niit of kin. iinirtTrthe nnx| of kin l..,i,l.., ilie widow of ,1,.. t..»tntor. nn.l the \t v-i
»» r..„rp..oiiIinB tho rhnritie.. hud bi-en .erved. nii.l i- nnpt.nri'il

r.. a Inrire luinibfr of . -st of kin, mnnv of whom w..nnnd -ervice upon oil,. . w„u)d be difhriilt nnd ejpeii-
mnde declnrlns mat the noit of kin were suflicli.i
rhoso h,.f„r.. 111,. Cniu-t: (iUlic, V. McConoeln.,
e S. C. .! Ont. o"3.

thern

known
An order \\

rppr. sinfd bv
f. I.. ,1. ITll

111.. lt„I,

LTWl -y ' ^'t ""' "'" "'-"""'"e or defending. It wn« tCT

tneni»elw.«, b, t nil tiio members of their reKpectr.e .ocioties • 7V„,i„ton V. Huttcll. 1«I3. 1 g. u. 43.5: 4 B. 3(12.

f"-""™
.
'•"

• On a .Mib»e,|„ent application to enforce the juden^nt in tbTr,..,,.!

"'vm:;;i!;m;::;srri;,!"ir""?',;:^VTi:r'v,"',;:''-T"?r'^
det-ndani, the l.o,nl Cnioni. p,i.vnble on, on .heiiiies sisn.Vi.'v lli'i.iott<ei» of the L,«.„l I nion. it wa.s held that the member, of ilierui .i,

tr7 ,1
'" l^T "i"?

""',' "'"'" °""'' ' o'l-ints-tTF^^iresei al i i
:

n,^d Vll f ""' '.'•' '" "'l™™'- "•"'• 1.01 Plirtiii, to »„. ,i,.,i,„
.

""!''"' ',"- ^'"-^ '" "'" """" ""' •^'"'^ Ihe propertv o( ,l„. r..,,,.

:

-. matiw. ;b;.eii^,,.. >;- -^.^ivi^. ;.ml„ a j,i,to„.,,, i,,„i^, ,h!,„.

C.l., IIS to ,vl„.tl,Hr |,ro,i,Ttv of the
'

|",',;,|"V„V.!n m isli't
' ha ve

tindt.r a jndsinent dilterently framed.

diiii.

1 n
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Wh.To nil rtftUm i* brought to mUIiH-Ii n will, unlnHH i... onl.T.Ml. RuU aOO

oni- .-r ih' ht'lr* nr lu-Nt of kin ilwn tml .iim.l.'iitly rfpr»^.iit th.-

i.thiT*. An n irriifinl nilo (ill •Iiould Ih- mini.* i-iirrifs: (-...hiU v.

.smtth M r. K. 27.%: f>NM«if«» v. /*AWaH, 11 P. U. '-NK: r/nNti v.

C.rw,.',. It ( . li. T, 47; ami «'p ri,flnn v. r,a>i!>nl. IN P. It. :tlfl.

It will tM- obwrvi'fl Mint whtri- nn nppllrntltm i- tiir("»«nry to olh

tntri til. iiiKliorlfy nt iIm> Court to .Iffoml on lu-hntf. nr f-u- th.- li-nnflt.

oi ,ill |.iirri.'s Klriiilnrly inten-irrl. th.- uioiioii .nnrioi h.- um\- in

rhiiiiiix'i". I'ut piuKt be III Court .

Effect of B«pr«i«Btfttloa of * OUm.— In «.iiitK hy (>iit> on tw

linlf tif III! "th.-ni of n pnrticiilnr Hua lli*' 'HIk-i- iii«'iultfix of tlio

• iH.*-. if fiiirly rpurMWiitf'.!. .ir.- iHiuii.rT'y jli.. Jmlum.-nt : <'.,.,.h(mW...m rt

„tSvir,T.i V. tirtlnltii. 3 Ch. D. fUn; Lr.ithit;, v. Mcindrrw, \V. N.

1S7H ;i.s: H rlmrl. Cli- Cii. '_*4: /(«*/ v. /fn^u;, \-iltn > I. if. A.nininr.

\H'^ ruilinii. I Hi' a. & .1. !5M, 171; tfarAicr v. »«((<»«. 8 Ueav. 117.

iK.tfr iiiiilii.rii'.iiiir u iHT^nn to ri-|iH'«i'iir .i i'* -- "uly I'''")"jliu nil I

^•iiM lu-loniciDK t') the rliiHH, t>iit linving othor int"r«i-. nmy howwor
hi* Imuii'l fiy acanlMcencp : If imy men...e- of u t-lnnj hnvlnir nntivt*

i.f tiif prnc.''«linl» coiiceivtrt thnt hiit Inti^rcsts nre not prnpi>rly fpprf*-

'.ontcd. h<' Diiiy iitmly to hf mfldi'
^^

ilofondnnt: »»<• /.'h/< 2t»tl
; Vownff

V. llolla>nti>, m*' !'. sT: 72 L. T. US; but if !»' ll- l-y li.- nmy Iw

twunil hy tlio ju.lBitiHit : see He Lnr'.. 181MJ. 2 Ch. 7tKi; 7.". L. T. 173.

I lie -iiTH<> nilf liolils If I wlHr<> onf of tlu> <'lil'<^, nil h''liiilf nf whlih

till- i.liiintill' cliiiriis t<t j'u.'. olij»'cts to tlr> prn<-...<liiiL'< : ln' may
on applyios. be made n party ilefendant :

Wilion v. Church, 8 Ch..

I>. nW: t'ra»fr v. Cooper. 21 Cli. 1>. 7!8: and tlint U tho proper

rouriw if (le in really not represf'n^e^l hj- the plnlhti T. He cannot

.itherwiw* appeal from nn order laiiifd ti\ tlit> plainlilf ; W'atfii, v.

rui'f, 17 Ch. iJ. lit; unlpss pt rlunij* in a cn-^e when* n pt'r«on hna

already been mad-* a defendant In the same interest a» the applicant.

iiiij flppuinted under this R>ili- to ri'prfsent tliiit infri-vt : nvf I'rnii r

.. fuuptr. ite.. 21 Ch. D. 718.

A ppfwin fairly reprofi'nfd will not be allowtM to a.Umd tlif^ pro-

..'i-<lint'H unlesB he nVay" he joined ns ii party: Cui't)iW"ir y. Uvui, IS

I,. T. r.2lJ.

Itut whtre the objet't of the iu-lion wn* to (ix \\.y parties repri^

>>nt('d with liability, a party so rppr?sontod on bi-in^ broiinht lu
\, ,^_ _. .x._ ir-:..„-.

(.,.,.tinc!iti*, fluccfed-

i he WHS (onivrn-'d.
m thi' Master's office, on apnyal from ttK* Master'

d iirnctk'iilly in reversinc x\w judj:raent so far
;

altboHffh he did not in terms apponl thfrefroni

Trmter Co., ll>03. A. C. 1^9; 87 L. T. ."*lii.

IVrnon-i authorized by the Court to def.-nil

of othiTs hnvinc the same intprt'st. have no y

I'lriutvil

action on behalf

T to consent on

behalf of such others to judfiment : the proper eour^o. in cii-^'e thei is

no defence, is for the representative to wubntit the rights of lurh

othpr person to the judRin.'nt of tbo Court, and th'- jiid-uK'nt -^lic'ild

be do drawn up: Rits v. Richmond, (12 I.. T. 427,

Wherp suit is broupht by a pluintitf on bebalf of liimsplf and
other 7)er«ons of the same class, he continues d'uninu'* lili'^ . Jintil

iudf:nienr . and (h" other persons intfresterl ar.- bound to s<>.' tlint it

Ih (irovronted to judgment or it may be (liaittiaaeil foi" "'ant of pro-

necution or compromised : Smith v. Doalc. 4 < hit. .Vpi>. 177. After

a jiMltrnit-nt for tiin pinintiff in ii ria>N suit. iiii\ ij>i>"iii <•( tn-- ^nine

cln-js iis the plaiiitiiT may intervene and apply to prowfcnti- tin- action

if the plninttfF derlii'fs to do vo : ('nun'l'nn It'li'lc of f'./inuu rcr v.
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Rill. SOI. r„M,i„i, Jll c. 1 J. ,114; and aft^ff ujtuiu! i.i such suit a ...,
tiMtc ot l,g vvnil„i„ will not b« vacated on the iilaiiitirs con-(

,

^riibeiu V. Tkoruti,},, ti I'. U. IIH); /„ re Alpha Co., llici.1. 1 CI,. -,,.,

Where the judgment i» not in favour of the plaintiff, the san,,. ,sideniuons do not apiilj, and niiollier member of the class i

entitlcil IP be substituted for the iilaintig in order to appeal froii.
judsni.iit; ilacdonald v. J'onulu, 18 V. R. 17.

Where several raU-piyers, In fact, combined in taking proce^ln
to ouii^li ii bylaw iind imt forward one of their luui.l.er to aitii i"take the pi-oceedlnss, and he was attenvards corniptTy in.bKvd ,

comiternnjnd the lioti.e of motion to cjiiash siveirbyha,'^-n~Jj7^,H
thiit the others might, on aiipllcation. be allowed to oontim,.. n,;, ,,.

ceedings in i.i« uanii- upon indemnifj-ing mm as to costs : K, R,!'
.Veil, nambii,;.. 1 (.1. I . K. ICJl).

Person! a|>

poiiiteil 10
rt'iirebeut

a vUh.

Il„.

201.— ii) Where the right of an heir-at-law or of iLo
ne.\"t of kin. or of a class, [or of an unborn person , 1 (JeiiLihi-

ujioi! the eoiist ruction of an instrument, and ii is imt
known or is ditlicult to ascertain wlio is such hcir^ntjnw i,r

ne.xt of kin or class, and the Court deems it convenienT to
liave tlic> r.uestinu detormiiied before the heir-at-law, next
of kin or clas,- in ((uestion is asccrtaincil. |or licfnre I'.c

birth of any pcr-on who may lie iiorn.) the Court iii:r,

appoint so nic iierson to represent the heir-at-law. next of
kin or class. |or unliorn ]iorson,| and the jiidpucnt of liic

Court shall he Ijindiiif; upon the person or class |or unborn
person] so represented. Con. Rule 316. Rules -.'lird .lunc
1894, 1-312.

(2) The Court, in other cases, where necessary in furtlii-r-
ance' of justice, may at any time appoint some person to

purposes of any action or proceeding. t!ic
reprc' the

interest of any jierson who may be not ascertained or who may
be unliorn. X^w.

The e.llension of clause 111 of this Hull, by the words in bracket"
to the case of an unborn person, follows Wii/e 1312 of I'inl .Tune.

' clause is substantially the same as Knj.
IS

( ins::

In other respects

U. l,-4.

l'lni|si< iL'i i^ new.
tliiin wliere the light
tioii of an instrnnient
where the cstat.' of a

persons.

The Huh is ijins w
t'oiirr has no power to

there is no niemlier in

ScUh'miut, I'.IOu. 1 <'b.

.\- I.i 111., .on-liniiii
/.'/(i>. isici, A. c. -.a:).

inil makes the Itithi applicable in ciises olIeT
if the heir. etc.. depends upon tile construe
for example, in an action for foreclosure.

leceased morlL'airor is vesterl in uiinscert.Tineii

iler than the .English Rtilr. mpcIit ivliich tie.

ippoint a person to represent a clns« of which
existence, c.p,, unborn cliildreti : R, Wliilhic'^
111).

iiiity lb ..H«r,
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!

To enable tbe Court to act under this liulc. au order muBt be Kale 201,

oMained: see Ke Richerson, 1803, 3 Ch. 1-10; 'J It. (Vi3.

As to when the rights of unascertained persons may bo deter-

mined, aad as to their representation by truHtees :
st'e Vardigati v.

rtfr.-t/H-i/oice, 1901. 2 Cb. -ilW : Rv \Vh\tins'» Hetthmttit, VJOo, 1 Gh.

III'..

It will be observed that an application under luij; Ruk caimoi h<-

u.ade 111 Chambers but must be madf in Court.

Examples.—Where upon the construction of a will, questions had

iinsL-n as to what classes of representatives of the testator were

• iititk'd, and great difficulty was foreseen in atlemptiuE,' to find the

heir, wlio in llu' r.'sult mislU be held not entitled, an order was

made under this Rule appointinfr persons t() represent the various

classes of persons, some or one of which might be hi'ld to be enlitled.

ht'foro the questions of construction came on to be decided : ifc

rcppitt's Estate, Cheater v. I'hillips, 4 Ch. D. ^230.

In fi'- liiikc. Pownall v. Pryor, W . N. 18!tr>. llti, plaintiffs, the Ic^al

npresentatives of the last surviving executor ni- trustee under n

u ill. were appointed to represent the next of kin for the purposi-s

«i the determination, on the construction of u will, \>Iiothi.r, in liie

fvints whieh had occurred, tbe residuary estate was undisposed of.

I'erson? interested in an estate, the subject of an iidministratioii

:n:tuin to which they have not been made parties, and whose rights

iir interests may be atlccted by an order directing accounts Jind iii-

luines, an- not hound by proceedings under that order, at any rate

vi here they ought to be served, unless they are served with notice

iif the order, or an order iias been made appoiniinj: a member of

Mifir »:laj*a lo represent them: May v. Aetc/on. 34 Ch. I>. IHT.

In Re iiecs. licot v. George, 4i* L. J.. Chy. ."itJS. persons who had
not been parties, but had been servwl with notice of decrei', were
directed to be served with notice of hearing on further consider;!-

;;.iii. where an order was asked apaiii.st them personally: sed ijuaix.

wtiether relief can in any case be jiroperly pranted afzainst jiersoii-s

\\h'> are not parties: see Iloi'i'vr v. Unrri'HJn, and (>thi>r e;'ses cited in

imtes to Rule iuM.

In Rg Pringle. 17 Ch. 1). S'Jl. an action by legatees for construction
.1 a will, the defendants the executors, two of the next of km, were
;ir the hearing authorized to represent the absent next of kin.

In Coofc V. Fearn. 27 W. It. 'IVl. representation of an nnascertaineil
inss. viz., the next of kin of the plaintiff, was dispensefl with.

Seo also Lovesy v. Smith. 15 Ch. I). G5r> : U"hhii v. Reid. W. N.
STU. !t."i; and Bcalr v. Rvttton, \\. N. 1S7S. 17'.l : Moorf v. Hinkiv.

::{ L. T. «ir..

An order appointing a person to repiesent n » lasj;. such as n'-xi of
km. is not binding on one of the next of kin who hos a distinct and
: idepend<-nt interest in another capacftv : /(<• Lari is'.n;. > ch. "SS

;

;. I.. T. 175.

A iierson not a party to the action nor technically bound by the
.ri(ii:ment. tjut who \va.s fully cognizant of the proceetlincs. and stoo^I
ly .and took the benelit of a decision on the constnictinn nf .-i will
uader which a particular fund was distributed, was held to be
'"^toppefi hy hip conduct from re-opening any of the questions covered
' V the decision liy means of a freali action, relating tn another fund
irider the s,inir will: Ih.
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.'iiaMH. 203. Wlii'iv 'mt'>tion^ nrisi^ lietwecn parties, who arp

pr!.!.nl''"
s'ome only of tiiose interested in the property in question,

thoueh or where the pro[)t'rty is coinpri^Lil witli otiier property in

Jwriic.!'
'^"^

fli*^ S'i"i^ instrument, or is the property of nn intestate, the

|^"^J,'^f|^*te(i Court may adjudicate on the questions arising hetween such
'iicf..reit. jijiT-tii's without makinir the other persons interested in tl;(.>

rroperty respeotiiiL' which the question arises, or intore-rr-d

nnder thr in'^trument. parties, and without requiring the
v.-linl" trusts and purposes of the instrument, or the whole
"r-tii'e of the intesmte. to he nycf-nrod nr mlitiinistered und'T
the direction of th^ Court, nud without takinir the account?
' f the trustees or other n-'i nuntin;_' parties, or n^certaininn'

*ho pnrrirulnrs or iiinount of rh'' i-roporty in question or of

thr whole estate or nssets. Con. Tiiile 3]0,

Hiisfd upon anfi '^uhst.intinll.v tlif f^nr.'j- as Cby. O. 57.

This Rule i> confinpd try casps whero some sppcia! reason exists fu'

not bringing all prr>inT parties bpfore the Court: fiunn v. Corson. 11

C L. T. 47, and as n gt^neral rule where an action is hroueht to •--

tahlish a will, all hfirs or next of kin should he maOe partips; Oh-
nell V. Smith. 14 P. U. 'I'fi: O'SuUivait v, Phelnn. /?>., 278. note.

The Court nuiy under this Ituh' execut*^ one or more of Bevor;il

specilic triiRts embraced in an instrument without mabine all r\v
persons int*Te*!ted in the other trtists embrnced therein parties: f.n--

mil V. Uwgxtr.u. 'A Sm. A: (J. 337. Rut some of the parties iiifresti d

on both aides; of the question involved must be before the Court;
Hh^hIXqw v. /i())H.v, !t Hare Apj). xlvii. The Court has refnse<t tn

permit a plaintiff at the hearinc to strike out the names of defoi-

dants whom he had improperly omitted to serve with a subpo'na t')

htxir judcmeiit. and proceed in their ;ibsence althonph such parties
hnd merely a nominal inter<^st ; L'luhnui v. phu: 2 Jur. X. S. Ti'M,
and see Quantt v. Smelter. O I', U. 2SS : but where at the Ilea^in^: i'

was dlncfivered that an order pro cnnicaan against certain defend.ini-

had been vacated by a subsequent amendment, the Court pronounof-i! ;i

decree saving the rightw of such defp;idanfs : ^^'f^ddle v. Mcfiinty. \T>

ir> (;r. 2K1. A decree for foreclosurt' conid not be made undor Hii<

ffuU- as against some only of the parties interested in the equity -f

redemption: C'l-hlu-k v. Cook, 32 Beav. 70. But where the iiarrit'-*

interested in the equity of redemption are numerous, the Court ::.;n-.

under Ilitlr Uto, a«-ard judgment and direct that parties so inter'-^tt^d

be made partif* in the Cluster's < )tfi(-f'. but such order can only h-^

made when ow "t more parties mitrestt»d in the equity of redempti'Ui
arc niready partiee to the action.

Thip Rule aiiplif^s to applications made under The Trustee h'eti'

'

.\vt I s"*" R. S. ' ). isij7_ ,< :i:;t;i, and snnie out of sevpral parties f'l-

ritlpd to the e<-|iiity of redemption were held entitled to applv ii,'d'>i

that Act for a rcronveyane" : Rr .•<hnrplfy'f Tnint". 1 W. U. 271. I'll"

Rule also applies to pnrtiee to special eases: Strr.Uow v, Riniii. '^

Mam App. xlvii.
: Rr Broirn. 21» Beav. 4in.

In rullin.ih;,,. .
.v'..,-,-. V.'m. 1 ("li. 71;;.. ,]„. („,„, l,,.],] i],,.,,

j-

had no .iurisdiction To limit a time within which unascertained bond-
holderB must come in or br excluded from the benefit of a compromis-'.
.\- r.-, -.1- 1, .-.r !-,.- jv.):i',.-.-r-tfii jmrlit"' wrr b-iund bv a rompromise ord.*:".

see S. C, l!Ht4. A. C. ir.». and Eng. RuIp 131 A.
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Wht'ii tiie Court proceeds under this Kule in the absence of any Rule 203.

imrtit* interested, the absent parties are not bound by tlie proceed-

iugs: Uoody v. Biggins. 9 Hare App. xxxii., unless an onler biia bft*n

niiidp fur their representation by some person who is a party to the

procee'tiiigH : Re Richemon, Ifclttii, '<i Ch. 14ti.

208 — (1) An objection for want of parties shall not lie cuwi whire

in finv of the foliou-in>? cases: mlTvl.e"*"
without joiii-

(-') A ri'sidiinrv Icf^att'O. or lu'xi of kin, may have a judg-'"^
"''"""

ment for the adininistration of the ufr^onal estate of a de-
I'Jt^^l'j,','"',^^^,

tf.i.-t-'d person without serving; the other residuary legatees

or nrxt of kin.

(b) A legatee interested in a legacy cliarged upon real Legatee

estfire; or a person interested in the proceeds of real estate f^^l^^^^

dirpcted to be sokl, may have a judpnient f>r the adminis-
'^'^Y'^"'

°"

trillion of the estate of a deceased person, without serving

any other legatee or person interested in the proceeds.

(c) A residuary devisee, or heir , may have the like judg- 'tgi»iiiary

ment , without serving any other residuary deviseo. or he*'*. orVilVr.

((/) One cestui que frtist. under an instrument, may hare '^"e <" ^^'v-

a judgment for the execntiop of the trusts of the instrument,
^"^^ '^''''

without serving the other cestuis que trusfent.

(e) In actions for the protection of proportv pending J^^^^^^i^^

litigation, and in cases in the nature of -n-aste. one person may tifin ,jt

liiovo on behalf of himself, and of all persons having the
'""''"'"*

same interest.

(/) An executor, administrator, or trustee, may obtain a '^'^I'lii'i-^

judgment against any one loeatee. next of kin or ce.ffvi 7H«at"i'nai om-

triisf. for the administration of the estate or the execution of
'''^'

the trusts.

i:l

JOl

i'l) An assignee of n ("bo^c in nctinn mnv institute an '^"'f'^*'^' '''

action in respect thoronf withoni makinir the assiErnor a partv. ac'^u may

Ton. Rule 39n.
" »"* without

The Knslish (1Hi*^.'ii TIk. ir>r)-1(J(). nre t^ tlif. cnni" (^ffr-ot as olaiises

'rti.i ohicr-r of till'; Huh 13 to save iinnprf«sary ccpensp. atM\ whprc*
tmrecwmnry priiii.- .ir.. joinM in tho action, the Court will refuse
to ehnrffc the estate with extra cn«ts therp|>y 'K'cnsioned : Rndgtrs v.
lf'"!fr^. t:{ *!r. 4r.7: Hra>}l'-f/ v. WiUo}}. fh. 04.'. nnd it would 9««*m
tlmt •()" I'liiirifitf may be ordered to pay such costs.

Fnrsons intpr^itod in ntr estate the snhipft nf :ulniinistrrit;^-n pm-
ri'i'diiies to which they have not been made partie-i. and w-hn^r richt«
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Perxinn
nol inaili'

mum lie

servt^l with
judgment.
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from whom
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iws'-'Uk'ht

"hoiiJd be
made parties

uiay 1)0 nlYfcted, are not bound by thf proceedinifs unlejs they ;(r>-

served wiih notite of tlif judgmoiit ; .see clause 3 of this Rule: -r :,]<

order has been uinde appointing a member of their class to repf-
sent them : see Hule 'Ml : May v. Neu-tuu, 'M Ch. D. 347.

Altboutch in the several cases mentioned in this KuU^ th<> -.ivx:

may be commencfd and judgment obtained "tvithout making all \u

.

Bona inteiTsted parties to the action, yet the pereons who bui ;, .

this Kh/c, would be necessary parties to the proceedings must uiidrr
clause (3,1, be served with a copy of the judgment, unless the Court.
or .Master. (i!«<j)ense with the service, and it is not until " nfter su^li

service." thiit they are bound by the proceetlings. Whether persars--

upon wiio;n service of judgment is dispensed with, are bound by ih.'

pruftt'iiinys an if they had been actually served, is not stated iu tlif

Hulc, and it is powsibl ' that they would not be so bound: see Do^di,
V. liiggim, U llare App. xxxii.

>iotwithstanding this liulr, all persons from whom an account is

sought, must be made parties in the first instance: Latch v. L'Uvh.
L. K. lit Chy. -i^; Walkt-r v. Stliffmann-, L. K. V2 Eq. ir.2: R<j}i>h v,

i'. C. Building Hociely. 11 Gr. L*7o. ilTH-i) ; Hopper v. Harrison. *>
iir. Uli: Ifo Farkcs. m I,. T. l.'l ; and the judgment cannot be varied
under clause (3l. pogt. at the instance of persons served with tbr
jnilffui'-nt so as to direct the taking of accounts for which no foumlri-
tiou is laid in the pleadings: Foster v. t'onter. L. It. 3 fhy. 3:!n. at
all events not without giving the party from whom nn account is*

soupht an o])portunity to adduce evidence to show that the ao( lunr
sliould not tie nrdfred : n. 1 persons ser\'ed with the judgment liav.'

no greater risht to call the original d.?fendants to account, than tli.y
would liavc if such ptT«o'is had been originally made co-defendant-;
in the action; thus in an action by a remainderman fnr an arcnM'it.
it was held that a tenant for life served with the judgment could rioi

clai.-'i an account of the income: Whitneu v. Smith. \j. K. 4 <'li\

f»13.

All persons in the same interest with the plaintilT. ntn-c-isary to l>e

ninde parties, except perliai)s infants, should be made co-pI;iititi)T--

:

\/.iere they are mad" defendants in consequence of their refusal r^i

join as plaintiffs, they will he refused their costs: lAtiQ v. .Sm'.lh. li'

Actinn tiy

rtftiiluarv

Icwiitfc.

Snb-Glanse (a).—Wh^re the action is broucht by om' of si'viml
residuary legatees, the plaintiff sufficiently represents all the resirlii-

ary le^-atees. and the others are not entitled as of course to appear in

the Master's Office, hy a separate si.Iicitor. and if they do. thcv uv.'}

be refused their costs: to entitle them to costs some snffici' tit rcns.n
should be stated in the Master's report, for their b"inc ri'prcs iit^-il

by a separate solicitor: Gorham v. dorham. IT Gr. 3S0.

The Ir^ral personal representativo [s ordinarily a necessary party
to an aclirn for general administration, and it is necessary to alletri'

cliat the peiTJoti named as the logal p'-nwn.il representative I):

pro\ed 'he uill or obtained letters of administration, as the ca-^i"

may be: J'civi/ v. Watlt. 2 Ph. Mlt
; Ttr Marshall. Fowler v. Mar-

thafl. 1 Chy. Ch. 2!! : Kelly v. .Irdc/I. 11 Gr. .^7!): Simowt v. ^fi}l>l'nn.

2 Sim. 241: f.nvn, v. Fulton. !) Sim. I'M-; Ziinim-rman v. O'RriHu.
14 (ir. i'Af,: Groves v. Lape. 1« .lur. 1001: Cookr. v. Gittitign. 21
I'.env. 4!t7

: lirnrdmorp v. ilrcgory. 2 H. & M. 41)1: iUirji v. JJilh.

L. R. l.^ Eq. 7I»: Dowdeinc*'ll v. />.. tt Ch. I>. 2tH : Roic^rli v. Morrh.
L. R. 17 Eq. ^^: but see Rulr l!Hi. Rjit prnSate. or at^minictrJit'-"-

ohtaitied by the all^^rpd persotial representative pnidrutr litr before
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tiif triiil "f till action, will be suSl.ci^nt l'> bind the fstiito :
/,V;/<„.n„ Rule 303.

" lU Out. 4lJ;j ; Uoylc v.

finult , rtili leliito iMik

to !mr tbt'

V iJar(;t.ri«on. G Hare, 4«G; Trice v. lioHuson,

i'ruu.uHd fUnt aia^x Co., 8 O. L. U. 4'.Kt
:
aiul ,

l„ ill,, v.iiimi'-mvuu'lil of ibe ailiuu ^u ns to b ,,,-,.
^,.„Mt(> ut Liiuitatioii«; Oiiti v. /'o«.;nit.r. S U. UK. .1- (.;i.>twi«

:,.',;,„t up.m il' not overruling Llaud v. Wu IS Oia. .1.
1 . ; a...l .lus un.

h.-kl evon tbouBh tiie obj»H:tioD wua tiikea hy defwidaiu in bis .insu.t .

I'di-^burgh Life Aaaurancc Co. v. Mhn. ID Or. r,!t:i
;
and «'"*'''«•";• ^

,„nl.iue wn« not obtained until aCter jmUmonti; but wii.To the

!.x,-,'ulor had applied for and hud obtained au order for tho Kvani o£

!" but had never actually obtained probati-. alter his di'aih. i

imii:i- ent recovered againat him as executor was held not to bind the

;.sttte- Mobiimiilu V. I'ltckt-y, 1»!M. A. V. ASI : 71 L. T. 1«). .lud-uieul

for til penerai administration of a lieceiused persons estate may now

In- granted against an executor de son tort without a Icpal personal re-pewonal

presonialiv« being a party, Ruh I'.Hi : formerly it ^vas otherwise :
i.',^^- nim^.-uu

Wi V MurrM, L. R. 17 Eq, 30; Outram v. Wvckhoff. i, 1'. U. !'>"> I „oo,-.^ary

Kc Kirk,,atrick. Id i\ U. 4; but s(V Uv Lovctt. 3 Ch. 1>. lUS. .h]dg-p;i«> to

meut for udministration. however, cannot be granted agiiuist one ot
J|^,;;;;^'^"'

<,.-i-lm1 executors who have proved, even though the al>sent ("ii^^i't'Tiration.

bfoiit of the jurisdiction: }io Frccboxi. t\ v. VnrroiU {-. P. H. tS8

;

l.i'a-h V. Latch. I.. It. HI (-by. 41H. All the executors who have

proved, and all who have acted, even though tuey have not proved,

iir.' necessary parliei* : \ whert v. licit, 4 D. J. &: S. -274; Uamp v.

Kuhumon. iJ 1>. .1. & S. i»T ; Latch v. Latch, .^m-ru; hut an exwitor

win. huri renounced, or who has neither j>roved nor acted, need not

!„. i:uide a partv : l-nrs,/th v. Dnikv. I V.v. L"J;i : )1'i7/m v. \\alk,r.

1 \.iii. '.HI I'll 'J; ft'ftHjfow V. Stiuson, 2 Cr. .MtS. Where the plaintiff

broui;ht a suit for administration against one of three executors and

trustees, alleging in tae bill that the others had never acted, and the

bill having b-en sef.ed by publication, on a bi-arin^* jiro co^ifcixo the

Court reiueed to make a <iecree in the ;il»fience of the otliT two
of nf the

/,(/».' Yoiiii'j.

alleu-ed.

17 (Jr.

acting exwu-
on he cannot
cr* V. Gti^tin.

\ the acts whicli

-.minciatioii of

extcutors and tnistees as partiifs. or nf pr.

nrtviuuting for their not being made partie.'^ :

int. The reuuiioiatioii of an exeentor under :t. >. < ».

liereniptory and cannot be r>'--it!e<l ou the death "f tbf

lor: Alh-n v. Favkt', 17 ''. 1*. I'l.-); an 1 -ifter reiuineiii

execute a power of j^Ale ven tn !:ini. nii'i execiUnr 'I'rt

li*i Cp. Idii: and see /'t itclaroinle. lil (Jr. IT.i. As to

wiil render an executor liable, notwitlisl'iiidini:

probnte. see Vnunatto v. Mitchrll. K! llr. r.t;ri.

The representative of a deceased executor wtio fully accnnnt.'d to

the surviving executor, need not be made a party: \\'it,.^trr v. fj<'iii.

2f< Or. 471; and in nn action for a genenil account acunst surviving

trustees, the representatives of a rteceaseil trustee wre helil not to

be necessary parties to the writ, but they u-'iy be Mdd.'.l at any time

iiiider Rule '2m> if necessary: lie flnrria-in. "'A L. T. 442.

An executor proving the will, after Jiulgiiient has b-"':! obtained,

agiinst another executor who bn.-* previously pro\ed, niigliT formerly

tta\e been added as a party by a supplemental order: fl-ulhrie v.

Wdlrond. 'J!i W. U. ~'2'.\; and it would seem he might under the pre-

sent practice be lironght befnre the Court under an order to con-

tinue proceedings: eee Rulea 895. ;JW>. A general docree for adminie-

tr;Ui"ii was granted in n creditor's suit ngninsr an administrator nd

Uliiii. it being alleged in the hill that there wns iir> T)er'<onnl estate.

Mild ti''' ' ar''es inr^Tc^ted in :ijc realty Javiim nii'A\p(i i'w !>ili to be
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taken pro conlcuso a^'uiust them ; Dcy v. Dey, 2 Gr. 149, but Bee r<'-

marks ot Hpraggi.', C. in Qarroxc v. AlcUonald, 20 Or. 130.

An action for protectiug the estate until probate cannot lie jolmjci

witli an UL-iioii for aiiiiiiiiistration ; formerly a Mil so frnnii'd wn?
demurrable for want of parties: HaicHuga v. Lambert. 1 J. \ II. 45S

;

Ofvringtun v. W'urd, ;i-i Ueav. 17.J ; and see Tcmpfst v. L'amuys, ;',.'

lleav, L'Ol ; and Vulc v. Ulovcr, 10 Gr. 'd\)'2; but now any objection

to an lulion on the ground of tin* absence; of necessary parties, ciin

not under Tin: ./uiticaiurv Act be token by demurri'r ; the question
muf^t bt' raided on motion to add the iieeessnry parties: Wcrdcrtuun
V. ft'oe((7( U(n-n,\. h'l.latriciti, 4.'. L. T. 514, 18 C. L. J. 18: lU Cli.

I). 24U; ivuiig \. /'bvrtuvn, 2 Ont. 4aU ; Carter v. Clarktm. V,

P. U. 379. and see huU- liW.

The removal of the assets out of the jurisdiction will be restniin'i!

by injunction even though the deceased's doniicil was out of tli^-

l^'ovince; Shavir v. Uray, 18 Gr. 411).

Where the action relates to the realty as well as the per-soniiiiy.

unless the executor is also trusti'e, or devisee, of the realty, or ot

some part of it: !^l:ii-tirt v. HunUr. 14 Gr. i:i2. or entitleil therein
under The Devolution of EatatcH Act, (It. S. O, 1*J7, c. 127i. s. 4.

it is necessary to join the heir, or if the lauds be devised, then thf
devisee, or one or more of the devisees: Culvert. 151, ^7h\. UuU '.l"il

tnfra. IJut execution against the lands of a deceased person might,
prior to The Devolution of Ustaten Act. be issued upon a judgment
ogninst his personal representative, although tlios.' interested in thi'

really were not parties to the action : B. S. O.. c- 77. s. o."i. and se>'

MctJvoy V. Clunc, 21 Gr. 515.

No action can be brought by a legatee, or next of kin. again.st ;i

Itersonal rppresentiui\e hefore a year has elapsed from the death of

tlie testator, or intestate: U. S. O. c. \V.iTi. b. 4: Slui,-,- v. slutrr, ;;

Chy. (
"h. 1 : Vivian v. Weatbrookv, ID Gr. 4t;i ; bni see Wallin v. \V<illi...

',* Ir. Chy. 511 ; Pro^svr v. MotHOp, 2U \V. U. 4:iH. Itut an action fir
the protection of the estate simply, may be !jrouj:ht by n legate*', or

next of kin. iii-ainsr an executor dc son tort before the ' »pse of tlic

year: Uiuniviorr v. Gregory. 2 11. & M, 491; but not ir administra-
tion as well: liaicliiigg v. Lambert, 1 J. & II. 4."i.S : Orrrinflton v.

Wtini. 34 Iteiiv, 175. Formerly the High Court h.nd no power to

appoint an executor, in place of exi'cutors who had liecome incom-
jietent to act through bodily infirmity, that could oiJy be doni' by
the Surrogate Court: nor would the High Court appoint a trustee in

place of such executors: Coniijul v. Henry. 2 Gr, ;{!(»: hut in lit

Moore. 21 (.'h, D. 778, under The Trustee Relief Art. a trustee \v;i-i

appointed to discharge the duties of an executrix who retires! : anil see

He Moriihij. before Hoyd, C Wth April, 1887; and it would seem that

Utile 1M5 d(M>« imt extend the power of the High Court in tliis r'-

s])ect : sec }lr Huxli. T.t Ont. 1 ; liule 11»5. note. Hut where an e.ve.ii-

tor had hecnmo insolvent, a receiver w.is appointed : llarmld v.

\\ alii:*, !t Gr. H'-\\ and see Meachmti v, Draper. 2 Gr. ISKl : and now
jurisdiction to remove executors and appoint others in their stead
hais been conferred r.n the lliirh Court: see .Ind, Act, b. 3D.

Where the personal rejiresentntive has <luly advertised for credi-

tors under It. S. O.. c. VI'.). s. 118. aiift has distributed the estate,

that is an answer to a subsequent action against him for administra-
tion, by a legatee: see 'Scivton v. Hhen;!. 1 4*. P. T>. 24(1: or by a
creditor: Chijg v, Hoirhmd. L. R. 3 Eq. .^t'.^ : nr by an alleged cestui

estate after que trunt of the deceased: Tie Bracken. 43 Cb. I-. 1 : CI L. T, .5.31 :

lie* liy U%'a-
tei-, "r next
r.f kill,

When

hast distri-
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(iven tboiigh lie have retained niouey in bis bands to answer I^Kacii's, Rule 303.

IwcauBC irom the time be sets apart moneys to answer legacies, l"'
,,i,.,.r,i,,„

,

ctases 10 hold tlieni a» executor, aud bt-uoiues .bfii a tru-siw tbert'of
,',',|,i,,r

"*'""

tor tlie kgateos; lb.; Catncroti v. t'amiibcU -7 tir. 307; liallaiil v.-imiiit.

i/iMxicM. -li! L. T. 7(>J; (jalOraith v. iJuncutnbc, L'b (jr. UT ; Imt ,-*.'• ^'''''''"'

\(,^/i' V. Itritt, '24 Beav. 4U1). But if be bas notice of a crMjitor'Hfai,^e<i.

cliuiii, lie i^ ""t discbarfted because it was nor >ent in ; \\ ooiJ v.

11..(W. JJarkitul'a Vaav. *J1 \V. It. IIJ.'): Re Lund VridU fu. uf In-

l.iint. \\. N. lb''2, iilU: and if the advertisement is insulKcicut h" is

nut ijrutecied : \\ uud v. Weight in an. h. li. lo Etj. -UiJ.

Where also there had bot-n an accomiting iu tin- Surro^'atf Court A.-umn in

br the personal representative, aud no objettiou made for eight y<^arS'('""rJ''""''

llie rit'lit to a further account in the High (.'oun of .lustic was lield

to be harred: ISell v. Landoii. IS C. L. J. 17»,

I'orMinal reprosentatni^s diflributinj: an cstatt' without advcrtis- i'L'-"ii'iii

iii;.' under the Statute (It. S. (^.. c. I'^J. s. .'IS i . or witliout the
Jl^'^'i'^,',^"

iniiliority of the Court ri'Uiain liabli> to a creditor, though they had huiinii -
iii> iiotite of bis claim: Knalchbull v. Fvarnhcdd, 3 My. &. Cr. 120 : '^''- "^''l'

.\o(,U- V. Urvtt, 24 Beav. 41)1); Jeffnys v. Jiffirii.'^, VA W. It. 4t^ :

'^j'",;!;'*;;"

lUiii aiso to legatees; and where the xeciitor lins distributed under-i. r -liim.

,

a ii.istiiken construction of the will he is liable ti> the parties injured : ''"'i';'""-

Uiluard v. t'vlfurd, 4 Ch. D. ;;Slt; lioulto,i v. J'aird, .i V. M. & <i- 'nliuo';.
tJtiS; Ouytc v, Ulal.'-. li Sch. i: L. 24:5; but be wouhl have a right

to ret'oup himself out of any further payments due to those wlin

bad lit'en overpaid: Uihbs \. Utn-in. 11 lti'a\ . 4Si; ; and woubl aUo
-I'.'iu entitb'd to call on them to refund the money overpaid th.^ni.

Iiut nut liny interest thereon; Jcn-i" v, Wolfvrstan. L. R. IS Eq. 18;
«*»;/,y- Uumc v. Lcicta. ;i O. L. U. 208.

I'nlilicniion of the advertisement in the Ontario Gazetto is not
necessnry: Itc Canicmii, l.'i 1*. U. 272.

-Vii infant executor or administrator is not liable to ncconnt for mt^tiir not
;L-^'iets nreived by liim whilst a minor: A"n.</( v. MrJiaii. 1-') Or. 247;naiikMM
liui'liiiur.sh V. Houthoatv, ;i lluss. 324; MrrchaiUs' Bniilc v. Muninth." :'"

111 1'. R. o,'A: 20 <_'. L. .1. 377. But a judcnient fo" an account
igaiiist a trustee who has received moneys while an infant ought
10 In- ^'I'neral in its terms and not oontined nitTely to his receipts
ifi-i' li.' romes of age: /» Ite f.'flrjic*. 31 Ch. D. 147.

ra.Miienr of a legacy in full. i>: jirxma factp an a(iiiii';>ion of a'^sit-; i'.,.vmotir

ir> pay all legacies in full, but it is open to explanation: Volcmaii v.otie-a;i.

\\ li't-li'dd. \i Gr. 227. Where an executor in a residuary account
I,",

"'!"'|"^'"'^'

-uwd that he rotainnd i^H* to meet outstanding legacies hi- was held'
III bp ijreoluded from afterward- showing that the statonient was n
iiiistako: lircustir v. I'rvr. ". L, T. 771.

Aclmuiistrntion has been refused, where the estati' was swi.rn by A-lmitii-

til" i-xe^ui'irs not to have exceeded JJ.'^O : i-"ox(rj- \. Fnnicr. ID Gr. 403 : 'i'"i"'i f'

Un so,. ii,_ Falconer. 1 Chy. Ch. 273: and wher.^ the plaintiflf's claim
J'^,''f,',"'""

i< l-'^'ntee only amounted to ?12S. notwiilistanding it Mas alleged thatsmall,
tli'i" were other legacies for a considerable sum remaining tinpaid.
:i'lininistration was refused, tliouch the suit was unopitosed : RcimoUh
y. (V,/)/in(. lit Gr, -027. Administration has also been refused wberi
111.- iippliennt was a partnership creditor of the deoeased wiiose
-tiarate estate proved to be insufhrient to pav bis separate creditors;
/,''• lUirvnrd. Kdirard» v. Baiiinrd. 32 Ch. D. 447 :

.".' L. T. 40.



S6S CO.NSOLUiATKU UlLES.

Rnl*303 Till* HaU iipplips to applicatioiw for adminifTrntioii on ^iitii:n:ir>

applicatiiDK iu C'lmmbtTh. umlcr liuUa l>44 to UKI ;
but it in t.. :,-

Ihite »pplie«
,j„(,.,j tjj^f r-i;:ii8e (dl of thiw HuU' i* contined to actions li> ;i

tian'^m"^^'' resuluary Irpatuo. or n«::t of bin. nnd clause (6i i» conlined to nctiu.,

r|i»iiiber» i>y ;i loKatri! inhM'crtti'd in a leiary clmr;.'o<l iipon real .'Htntf. and tlnr.^

for ailmin.
^jj^,. nPithpf of tli'^ip clauBPs exteti<l« to actions) by »pw;iiic Icirntt'.s. .,r

iKtration.
p^,,.,,,,;,,!-; ii^Mfii''* wliiwo IfKaoics arc not charged on n'al ewtatc.

Snb-clnnie <d). - A new tnisi.H- ntuy Ih- npiMunted in an t\n, ,

by oo'- of scv.Tal cf^uii que tru>it4:Ht : Junet v. .himvn. 1* Hare. .' .,

A Pint hy on.' of two cvittuM '/" tru<*Unt to rpcover an iinimi'

cliarci'd upon land doviswl ti» the defendant. \\:\* held :iiftintiiik:i .

nittioiit making aunlh.r ''rmtui -lu.- trunt lntfr'"<t' d in nnothrr aiimi

obarcod on tin' sanip land, a party: /^'v Engieb'ff-- i.- It. I."

liut ijarties who clrtim adversely to thp trust could not l'.jnh.';l,

be mniie partirs to a suit tor the execution of the trust: Attorn- <,-

(ini-rnU V. Avon Vorporiiiw,,. '6 IV G. J. & S. CiiT. where it is s^l

that T(ilb»t V. fori of Radnor, 3 My. & K. '2'<2. to the contrary li;i 1

h.H'ii constantly diBapproved of ;\nd never fullnwed : tint ^e,. now /^t/, .

l.sj-,. 1S7.

l'«r»on» All pcrsous from whom an account is re*)uire<i must op ina :

trom whfiti
,11 1;.|,,:,| imrrie.i lo llie adion :

**•* imtc. i>. '-MA : thus i. vvntui iiU' i,

""S ^ho lias been party lo a breach of trust, is a proper; party: ./ ,.

Imidt
' V. iiruiittt. ti L>. M. & ii. HOW: and a stranper or a creditor who !;;-

joincil in the breach of tnist may be joined: l.urd v. itlnuHlinr't. \

Hare. '.I: Bcnk of ToroiUo v. licuvcr d- Tnrout'' Mitttial Fir. '

Hurann' To.. 'Jtl Gr. KTJ : Vonsett v. Bill. 1 Y. & <'.. C. C. '

atainU.H V. The Vtirrov Co.. IH Beav. Hfi." Itut if a trusti'e co,,,-,
,

-

a broach of tnist. the person participating is not a necessary ;.' t

ro an action for the csneral administration of the trust eei.;i

tiffaiiii V. Thompi'tn. H Gr. 244.

Where a suit was broupht by a remainderman for an acc.M

atraiHRt trufte.i*. the tenants for life who were served wit i th-

(iecree. were held not entitled to call the trustee to account as i .

the income: Whttneu v. Smith, L. K. 4 <'hy. rAS.

The Coll., will decree the execution of a trust of lands in a :!

eiim countrv whi-n the trustee is resident within the jurisdicti-ir^

Smith V. lIinAvritoit. 17 Gr. «; and see Re li^bertson R. v. R.. '22 v.:-

44'.>: but .^ee Burnn v. bnvid^on. 23 Ont. MT : i>t L. T. Jmir. :'.'

XJrrcanttIr Inv. Co. v. Rivrr Plate Co.. 1S!)2. 2 Ch. 303: Omn,

Harper. liO Ont. tJuO.

•^aUhv 8nb-ciaii»e (e).—Where property was offered for sale by a tn:-

Tr»tn^l7n tee under depreciatory conditions of sale as to title, the sale v:-

..lit ^v ont restrained in a suit instituted by one of several cmtuit que iru!ft>':t

.,fM»eraI jja„^g V. Goldinfjham. L. R. 8 Cby. W2: hut see R. S. O. c. 129. -

' ^-
29.

Where the action is necessary and proper, iind has resnlt'^J :

benefit to the co-owners, they may be compelled ro bear their pr

portion of the expense of the action, acoordiia f* the advantru-

they ara shown resectivelv to have derived froi-i the procepdi^r

'iagc V. Mulfwihtri. V, <iT 14f».

notwith-
-.tandini:

be yimrl\t%.

if IruBi i

f.TCiltll

r'ouiitry.
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I'AltTlES—I'KKttO.NAl. KKPttESENXAaiVl!;. M)

,«,» teunul iu common i» eiititlwl lo maiuuin an action for iu-ElU«MJ.

^ ,h, reverilon without joining hi. co-tonant.. Th. only que.-

'""
l,ld S wh°U." nT o nd.r ot the co-t.nant. i. a rM.on or

liwuiryroc^"'^"". t'll f^y •" i"^"'^- «'"«'" ' "•""""• "«"•

I ii. It. tkio.

nh-oUBM («).—Where an action for administration ia brought

,,v toe n«som.i repreaentative, nonie special clrcum.unce. requirmg

'L. ?uter"ntTon of the Conrt mun be -i,o«n
:

folc v. O'"'-"; }»
.; '.T;.. „„„„ V. Uarrii. lU Gr. 458; Umnt v. UraiK, 10 V. U. 211

.

VhC L J
•<' It leem. that he baa no right to InMitutc an action

7 I'' K l"l); KoVoo*, Joot v. ^oct. 18 C. I.. J- 358; Be Bra«,Ul/

L^: vTc. 28th Jan., 1878) ; and .ee farther, ««le »B0. Where

I™, iere leaseholds it wa. held that the executor «"•
f""'!''

o I'ring an notion in order to obtain Indemnity agalnat liability on

the covenants in the lease. He Bom;,rlh. /io_..-^d v. io.<o». 4,. L. j.
°,;- /Joil.on V. HammM, 1 Dr. & Sm. !.,;.; 4 U r. 44. but see

K s o 18UT c. laa, s. 3U. The absence of a legatee beyond tbe

m'riWuction, whom the executors are unable to discover, was h*l

to l)e n sufficient ground for the executors coming to the Court
:
Kii

»r„/,. Ilci- V. llailc, If Ur. 4S.'..

Where the action ia unnecessarily brought by the personal repre- n,. „,., i,.

sentalive. te may be ordered to pay costs, or may be refused l-i«;;'*,'™;°

costs: see cases cited HuUf WKJ.

\a eie^utor may begin an action before obtaining probate, but heEx«ntor

mu« .....ain probate before the trial; Acicic ;
v. J/c(,W"^(o.. B«''«^«i;;'Si iS"

C„ 1 L & Sm. 583 ; Trier, v. Kotiiuon. Hi Ont. 4JJ :
or before^ a ,,„,„,,.

delVnce ,s tiled that he ia not executor; .Simon, v. Jf"™""- ^ »"
241 but see Edinburgl, Life iMurancc Co. v. allot., 19 Gr. .593

;
and

the same rule applies to administrators; auinjifticj/« v. Hamphrrrjn,

:j F. Wms. y.'>0; see also siipi-o p. :jl'r4-5.

Where an executor, before piobate, brought au action to recover

an a-wt of the estate, which tbe defendant hud refused to deliver

n|, iMil inobate should be obtained, the action was stayed as being

frni.lous and vexatious; Tarn v. Commerciol Banking Coniiuniy. 12

o H D aH; 50 L. T. 3ti5; and an executor Intermeddling with the

estate before probate may be restrained from ao doing, and a receiver

ranv be appointed at the suit of a co-e\e<-utor ; In re Moore. IJ e. L>.

:ir,
;"

58 L. T. SM.

executor cannot under this Rule bring an action against one

ut two co-executors who have proved, without making tbe other a

liarty : Lntcli v. Latoh, L. K. 10 Cby. 464.

An action mar be brmiKlit by a trustee against his co-trustee to

recover and secure the trust fund, without joining any of the ce«-

ttii^ (/tie truatCHt as parties; Uorslcy v. roifcctt. 11 Beav. 565; Bay-

n.iril V. Wooloy. 20 Beav. 583; May v. i^elby, 1 Y. & C. C. C. 23."i;

/'«»- V. I.iilyer. 4 Ue (J. & S. 13T ; Franco v. Franco, 3 Ves. 75; and

an action may also be brought by the trustee against one cMfui que

tiiivt to recover the trust fund, without mailing the other C-ttuii que

rrasfcfit parties; Brid(iet v. Earn''*, 1 Tnll. 72.

J. A.—24

E\ecuter
iiiini; one
jf severnl
oo-execmora.

Bnt c. <i. t.

need not
lie joined.

if . 1
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Rate MS.
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pencHikl
nprewntft-
tlVM to
tnfnrce
rUltn
Aifaliiit

r«»lty.

An I'lteciiror who ntlvancinl moDfy to pay Ibt* price of certiiiu luinl
liplil by l»la teiitator as iMwe with a right of purchase, whh |i„),|

ciitltiptl to enforce bU claim againat th« land, for the advnnif!. «,i

iimdH, rlif iMTMonnl iHilnte being eibauaieil : Lannin v. .Urmu,, >»

(!r. lUO.

A |>erionnl repreneutativt! who i» a, creditor of the e«atf umj
ttht-re thi' p<'i-i«»miley is* exluuisted. obtain Judgment against a lie-

viw>c for iidminiBtration of the realty deviaed. To auch an action
tilt) lii-ir-at-Itiw wu(t a proper party; but where the devisee nin<l.> n.i

ohJtH-tiun in IiIh aiixwtT to hit not being Joined, and the plniutiil
alleitfil by hit* bill that there were no lundn deiicended, a dwi \\u^
nmdp iti the nbwnce of the heir, for the administration of tlie rfaliy
Tiffinif/ V. Tiffaiii/, 8 (ir. VtH; but t»ee now The Itrvolution of /;»/«,/..

Act {U. ». O. IM'JT. c. 127). s. 4.

nb-fll*va« Is).—Ar to assignments of [hoses In action, niui n-
to wlu-n nn aHsignee can sue in his own name, see notes to the .li]<i

Act. sfv. oH (5), auiira. p. 05.

111.1*' fourt
**^* '^'*^® ^'**"'^ "^^y ™t|uire any other person to be niatk'

may require a pftrtv. and Tiiav pive the coiuluct of the action to such ]y.iv\\

K^^neriM 3P it (let'Tiis [)ropcr; and may make such ord^r as it (iivm^
pities. jii^f for placing the defendant on the record on the >iiiii.

footing in regard to costs as other persons liaving a coniiiion

interest with him in the matter in rjuestion. Con. Rule ;tjl.

J*ee fhy. O. 5U.

\\ Ihtc proowH I ilia's are necessary against persons wlio havf limi

denlitics with the teHtator who«e estate ih tkeing udiuii "eii. tti<'

exctuuir has a right to the >(>inlm-t of the caiise unless con.lm i

has i)een proved: tonf/bouniv v. Fuher, 40 L. T. 124.

Where trustees were accounting parties they were not given tin'

conduct of proceedings: Allen v. ^orria, W. N. 1884, 118.

I'oudiu't of a sale was given to the party most interested in c'l-

tiuf; a j:<iod price, in Woolley v. Culman, '.W W. R. 7(J1>: and Dui-i-:i

V. il hyhl. ay Ch. D. 21»1.

\t liere the conduct of an administration action is given to a cnvii-

tor he is entitled to costs as between solicitor and client : //'

Hichfirdson. HioHardiort v. Hiohard'ion, 14 Ch. D. till ; 4a I. l"

27U.

As a jreneral rule where two actions for administration have li.'-ri

commenced the conduct will be given to the plaintifif in the tirsr.

even though a Judgment may have been first 'obtained in the stH'uii'i

This nile is not iiowever iiiflexii}|e. There may be special oiroimi-

'Stances which the Court will take into account, aucb as the (rtijtit

of the lirst plaintiff in commencing his action, the amount of hi-«

interest and the nature of his claini : l{r Stnrr. Mrlhr v. Sirin:
21 Cli. I>. )U7; Townsentt v. Totcnsentl, 2H Ch. D. 100; Re Ucliac.
t'ornier v. Darin. 17* Ch. 1». U> : or the fact of one of the applicants
being an accmnting party: Rf Curry. Curry v. Curry. 17 P. It. till.

See also ferrin v. I'vrrin. 3 Chy. Ch. 4."i2. and Re Draggon, S V*. \i.

sao. and notes to Huh l>4y.

Where the ctniihift itf thi; v-uim; was n-fusrd to a pnrty. ami ii.

appealed, it was held that nil parties were interested and should !><

served with notice: Sephion v. QuiUam. 71 L. T. Jour. 264.



I'AIlTlEfJ—BEIIVICE OF JllKlMENT. <TI

i;;) Till' jxTsDiis »lio. Iiut for tliin Rule, would have beun *»• "»

,,,,1-arv iMtlk--. Imll lif «TVf(l with au office-iopy of tlio i'.~™.i.o

iMJL'iiiint (unless the Court, or Master, dupensea with such „„«„,

;,.rvi.O indorswl with n notice aoiording to Form No. T-J.i';,™;;,„

niiJ nfter su.h service they simll Im' bound hy the proceed- kui.««

,11'^ in tlie same manner as if they had k'en originally «„«i ,««.

iimile nnrties; and upon notio* to the plaintiff they may ""i*"""'

utteud the proixwlinps undor the judgment. Any person

HI served mav applv to the Court to add to. \ary. or set

iiMiIe the jud(.'i"ent within fourteen days from the diite of

'>uoh service. Con. Rule .122.

Shh l.'li.v. Onler» till <LUii 30".

'I'lip Kng. (lH!*:t» It. I'.'J, makps the sprvice of mich personn

„i,r.«iir.v' oiiLv It (lirecled hy the I'ou.I or o Judge; sec Man v.

\,,rti,ni in note, aiipra, p. 347.

l-„i form No. "4, lee II. & I'. Forms. .N". ICI.

oaoe Copt to be •rred.— -V" ollicv lop.v of the jiulgmcnt must IWW cow

l„. „,vml. -Vs to the iimliinj nnil lertif.viuB o( office ccpies ot j,,,),,.
lo m «'<«.

„L..|.t-. see Kule .!23.

Wlio la to bo SerTod.—All imities, who. imt for einiise (1> of All in-noiw

l!i,l, -.iti. wmild have lieen necessni-.v imrties to the action, who hove^o^ta^

i,„l LieTi niHile parties hy writ. niu»l he served with th.' judgment, iin- ^„ „,

less ..erviee is dispensed with. Infants and itersons ol um^ound mind would hive

„„t so found who are interested must be served: Vlarlcr v. Vlnrkr -11^™ ""•.

1.. l'. II. S. HS. in such manner na the Master or ollieer before whom
,„ ^,(|^„

the reference is heinjr iimsecuted directs: ttutr 'J2tl. Before proceed- nm^t l.e

UK- ™n be validly cnrrie<l on nsainst an infant or a person of un->«r"<l.

M.imd mind not so found, a guanlinn oil liltm must he appointed ,„,,„„

for snch person. Service of tile oHice copy of tile judRluent on tile

lllliiinl (iuardlan oti litrm seems of itself suHicient to constitute liini

-luirclian i/<l lilim for the infant parties reipiirlnit to be served under

"inilse Cil ofKufe'.IO; /fi,(c "Jill ; see also /fulf il; and notes to Kiilr

jr.i. The procedure to obtain the appointment of n cuardUin lift

Mn,, for persons of unsound mind hy order is not prescribed by these

IJitlis: see Hulr 'J'Jti. and notes. Where a guardian orf litem isLunttlci.

iil.|poiute<i by order, he must be served with tile order nppointinit him

piiiirdinn. and with the otticc copy of the judgment. The Official

(;li;ii .11 is usually apliointed guardian titt Jitnn.

Where parties who should lie served are not served, and no proper

iirder is made dispensing with service on them, they \vill not be

Liiiind by the proceedings, and tliey may he opened up on their appli-

ciUStn. and moneys distributed to their prejudice may be ordered to

ii.- Mtttiideit with interest: f ffjicr v. f,nrii. 27 (Int. .\pp. •24*J ;
.s'. ''..

;; o. L. K. *JtlS; fi O. L. U. 684. But If a party who should have

I M-n .served, lie by after notice of the prweeiiings. and taite no step

until after the estate is ilistributed. '.e may be precludwl by laches

froiti thereafter disputing the vaP.'ity of the proceeilings : Mohan v.

Ilnuijlitov. IIXSI, 1". .Ill: »2 I., l'. '.".I.

Servire out of the jurisdiction may be directed: Itui^' lli2 (41. and senice out

lf»J'- 107: see rhnmhrrn v. TMvrif. 10 Ha. App. xxvii. : Strorto v. ol Ontario.

M"f>rr. 22 Ii. .1. <"liy. !H7; or sutistituted servire; Ilan. I*r.. Cth ed.. j^yi^^^jm^^
'.I'.t'.l; Re IlimfH. HitdfjUm v. .liefrcir*. 19 P. R. 217. service.

:&
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CU.NHOUUATKU HI LKM.

Bffaat off Sarvl**.— ib« pcrnoo uprvnl l» not liable to ii< ut.

Dor call II iiiDtlun for ud inJunctloD b« mail? agolD«t hitii
: ll.^u.r

V. Sthgmuiin. L. U. IJ Kq. 13-*: Uupptr v. Hnrri^u,,, > tii. -j;;

«oO'A V. ( . V. ttuihhny Hoekty, 11 Or. 27B, 278-U: ftc /'.icA. .. in l.

T. l.-il : -.". hone\.'r. /,. re «flM, 1ft Cb. D. 4U0 ; «. Uulf,, Tu I. r.

tilM. NciiliiT cun bt^ rrqulrr tbe ilrftndant to acrutint any luiiii

tban \t lif Imd tHt'ri hlmaelf nn orlflnal defemliiiit In tlif ,i-r,,,||

Whitiuy V. Smith, I.. U. 4 Chy. Tiia. A party wrvt-d. Unw.v.i :,rr,

impent'U in tli>> Mn-tt-r'a OtHc^ an iDitrumvDt net up in antHn-i f,

hi» clfmn ii* a li-miif.-. on the ground of frnml: Umliiig v. /i.///i,„;,

rtot^fi*. cUiiin, 1." f. li. J. Ul'.

Wlh-iliiT thf party ^rvinl attptitl tbe profpitllngt or not. tio i<.

bdiiiul hv lilt' pr.»cfMlinB». Tnlc-iH ht* givi*« notice to the plaintiff

o( bin iritt-ntiiin to iittt-ml (hf pnK' llnif umNr thf judgment li- i;

not I'lititlt'il (o -itTvice OH notlw of tbe !'f«v •*'.. In tLc }J:-r,-y\

oflic.' :
hifjli^h V. Engtitk, VI (ir. 4J1.

IVrsons who have been Improperly cerved may move to ^f: asiii.'

tbf sprvH-*' : He iSj/mcinj, 54 L. T. 3<H.

Attendlns Pro««0dlBSB.—A p*>n.on served is fotith-d. on K'iiiii;

notice to the plaintiff, to attend the proceedinga. A party bo nttfii'l-

Ini;. nlibongh entitled to notice of the future proceedings in th.-

action. dop» not therphy become a party to the action: Lii'ilnh \.

Enyluh, I'J Gr. 441 : Walker - Sitigmann, L. K. 12 Eq. 152; \m -.•

Itc Hcia. lo Vh. I). 4!t*l.

Inder Hnlr tM;.'i ibe MflBter has power, among other thin, ^. i.. -^wf

special directions as to the parties who are to attend on the sov-rnl

accounts and inquirirs: and M'e aNo Rule 2<U. A pfraon sorv.d im-

d<'r Rulr *JlJa Cd. and attending the proceedingH without upecial I'livi-.

may be ordered to pay all tht- extra costs occasioned by his so iiti.n'l-

Ing, if it appear that his nttpndance was unni'cefdary : Shari) v. Ln-h.

Ill t'b. U. 4<J3: and seo Unnfniry v. L^nke, L. K. 1 Eq. 4iri
;

/.'•

MarihiiU, W. N. IHTO, 12.

Persons served with the judgment, and not attendinn the pnx .
.

.]-

inii''. nr** •'"* entit|p<i to service of the warrant to Mottl*" thp r.pi.ir ;

f Iff 1 1, V. -MrtiMunM. \V. N. lHtW(. 122; nor of the notice of h-nriiin

on further (lirection?' : l.ft v. Stinrork. W. N. lS7*t. 22»i. If iiiiv

relict in intended to be asked nunintit them they are entitled to

uuiifi'. even though they have nut attpn<le(l the proceedin^-w li.ini-

the Master ; He Reea, 15 Ch. V. 4'J<) ; Re H'Afe, supra.

Motion to Vary Jad«inent.—The motion to vary, or snt it-iil.'

thf jmlKUient, must be made on notice to the plnintiff. The inorimi

i-. to Iw made before a Judge in Court. Two clear days' nnii., nf

the motion must be given: see Huh- 348; and it must be set down ;it

Inist the day before the day named for hearing the rnntioii
:

j-w

Rule 304.

On the motion to vary the juildment by any person served with a

copy, the Court will not direct the taking of accounts for which no

foiiniliUioii was laid in the plcndini

except perhaps "ii tin* terms of allowiiiir thf

anouiit i- -^oiiiriit. ;in oitpnrtunily to iidM

it shoiil.l noi lie i:rame.I: luxtr,- v. /'oWfr.

Muiyinuint v. ( <H,hfU. 10 U. T. 4in. A.i.l

quiriiH linve been 'lirecled after the rejKi

snt)-;tM]uentIy served with tli- decre.' : U-

-

(dini:s in the ;iclioii,

party from whom Mich

t'videnre, to shew why

. E{. 3 ("by. :i30; and spp

litioUnt iicrouDt!; and in

iM the inj-lanre of a pnrtv

/.*"!'. \V. N. ISTI. .VJ.
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I nd.r lb« tomi'r prictlM In Ctancfrj-. •oy vrnoa Mrvwl •ith ibrRiiUMI

d.tr« mlfht r*««r tin c»u«!: fllumn v. r»omo», 1 U. J. * «. 18.

A i,.rK)n Improiwrly m»d« • larty uuJsr tbU Kiili- U not llmltiMl

in ID. vine inlMl tlie order, but mly miiiMl trolu 111- JUilnr'N rf

/[o^j/i/iii V. Slexarl, 1 O. L. H. W5.

WUire lb« QUMtlon iLtended to be r«l«Hl do«« nut ipprar on tbe

i,ln.Ji"«« or prevloM procwlingi In tbe action. It luay I* n«™>iiry

10 urrwnt > potUlou In tlif nature of a bill of review under tbe

foruier Chancery pr«"i|ce. No petition for leave to tile tliU petition

1. iiece«iiiiry : AidJ v. (7ir//«r. 1» Jur. 3-l»: Dui/gaii v. ilcKaii. 1 fliy.

Cli. 3HUI and aae Knit «Hi

it would aeem that a piirclianer under j judiment pronounced lui'urhuri

a„ action conatltuted under Uule »«. 1. bound to .« that It
'••J;Xi'.ll

I..., II served on all neceaaary iiurtlea, io m to bind them by the pro-„^.„„,^

ciH.(lilig!t in the aaiue way timt Ur plirchii»ep la hound to aee that all j.arllf i\r«

n..™-«ary i,artlea are made partie. to any other action In which
*'"";''J{f,'!l'

ale i» illrected by the Coun. /Vimo ^ucii. only the pe™iu» who urel

aoluully named aa parties to the record are Ixiund: Kuly '30 (31

forLi- iiii exception to ibix rule: aee Wcrcc v. Wccit. W. .S. IM71. rc.

and Hu»tcll v. Komanes, 3 Ont. .\pp. 03o.

V purcbaaer, however, iti not bound to inquire into the regularity

of the iiroceedlnia antecedent to the Judgment: 'luiiri v. Dobh. 1.'

Gr liM; Shaic v. Vraiotord. 4 Ont. App. 371 : fulHna v. UenUmi. 2

Ihy. Ch. -WIS, and aee Jud. Act, «. 58 (111 ; but a puichnaer pending

l.roceedinga whose rights are mode expresHly subject to a terinlnatlon

e( (uiiceedings In a remilar way is in n diitereiit iKwitii.ii; t'ormlirM

r. fru'J. I'.l V. B. 2.M.

DlapeKalBC with Sarvlce.—Tbe Master, to whom an action Isiii^pL-nainu

r.l>n>Ml. as well iis the Court, lias under tills UuW isiwer to dlsp ''".'^''r''"''^

Willi 111," service of n copy of tiie judgment: ffe Hilttvit. Hinttl'mn \.° J"' H"'* '

.-tiH/rii'j*. Ill V. K. 217, t'ornierly, when' the Master dispensed with

service he was required to state the reasons therefor in his report:

see rhy, O. riS7: but that provision has not been enilsidied in these

K»/r..'

.Vn advertisement may be puhlished for persons who cannot bcAiHertis,-

toimd to be served, as a condition of dispensing with service ou them
:

'»'^"l,

see Klllc UTO.

Service on some of the next of kin, who were resident out of the

jiirisilietifiii, was dispensed witii: Ktiglijtii v. Eiitili^h. 12 Gr. 441. An
iilnili'nTinn to the Court to dispenie with service may lie made fx

itarit: lb.

.Vlisenn- from the jurisdiction is not of Itself sufficient reason for Abstme

dispensing with service; I'/ntJmfru v. Laurie. 10 Hare. App. xivli. :'i:n"i Jn'i"-

.i;.i»l.Ti/ V. Urookiiiii, 1 11. .M. s»t G. 1173; .«fr<,ii!i v. l/..orr. 22 L. .T."""»"

Chy. al7.

Wtii'ther parties on whom service of Hie judcnipnt is dispensed how tsr

with, either by the Court, or Master, are nevertheless hnund by the i>i?r».,ii»

proi'eeiiings. Is nowhere stnterl : it would seem thiit they are in tl'e'^^^t
^^Jj^^^^

same pnsition as parties in vvliose ntiseiic,, jtulitnii'nt is pronrtiiiiced'

und,'r Hull' 2irj. and that they iire not liound : see Dafitlii v. Hifitnif*.

9 Hnre, App. xxxii. ; .1/flw v. ,\((c*„ii. 34 Ch. Tk :H47 ; unless liy

a,.i,iii,.<,„„rp; see l/r l.arl. IV."',. 2 Cli. TSK : 7.-i I.. T. 17."; and see
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Buituctt V. Fo»ter, 7 Beav. ?v4<t: liaragoaaa (t M. Ru. v. Colliinjhaii'.

\iH\i, A. C. ir>l»: anil Kng. Kule lol A.

Persons not haviDg an interest at the (late of the judgment caiiinji

be brought before the Court under this Rule: Valuer v. Colycr. 11

W. K. 855 ; but see Rule 659.

Aa to the effprt of omitting to serve, or dispense with service: spp

I ffner v. Letcu, ^upra, p. 371.

a04. In atlministration pToco>'<linKs no person otli

than the executor or administrator shall, unless liy U,u

be ontitlecl to appear either in Court or in Chamhors. or

a IFasti'i's office, on the claim of any person against t

estate of the ileeeasefl in respect of any deht or lialiilii

The Court, .Tntlge or ilaster, as the case may be. may diiv

anv person to appear, cither in addition to or in th.' y<hi

of the executor or administrator, upon sucli terms ;i>

costs or otherwise as may seem proper. Con. Rule ,334.

Compare Eng. (18S3) K. 1I«J. which is in subst^mce the >:mv:

Mere lihertv to attend pr.ieeedinss does not necessarily entitl-

pnrtv to cost's of attendance. The order should so provide if it

the intention that costs should be allowed: Utii/ v. Boittii. J! i

J I. S3I1.

Only one party, generally speaking the executor or administiv,

should in general attend to oppose a contested claim in an nilirj

tration action: Re Smilk v. llo((». .'>2 L. J. Chy. 2n:>.

OlijMtion to

nonjoinder
ftt he&rintt,

Juakcnient

2AS. Where a defendant, at the trial or on motion f.ir

judiiment. takes objection for want of parties, the ('.iirl.

if it thinks fit. niav pronounce a .judgment saving the vil'Ms

of all persons not parties. Con. Rule 323.

Taken from Chy. O. *!.').

The court mav now in every action deal witi- 'he matters in mii-

troversy, so far' as regards the rights and it '•rests of the partip^

actually before it ; Rule 206.

Wt'eu the Court acts under this Rii!c the absent i.iities will rim,

a. a genernl rule, lie bound by the judgment proneunced. unless iitipr

knowlerlce thereof, they accept any benefit thereunder, or otherw^-.-

acquiesce therein: see Be /.<irt. INlKi. 2 Ch. 7Si8: •:; L. T. !..: I'm

the Court instead of pronouncing a judgment saving the rights ,>f ;iii

absent party, may make an orde- adding him as a defendant, iiiil

adjourn the hearing or trial to enable him to be served: see ( ( /( n

v. rr,urf„r,l, IS P. R. 31B.

The Court will only act under Riilr 211.',, where justice can ht- <]..ni-

to all parties notwithstanding the defective constitution of t.i-

action: I.amhrrt v. HnlrHiimn, 1 Beav. 277. 2S0.

Where in a suit to set aside an allege<l fraudulent conveyane. hv

a debtor, it appeared at the hearing that a note pro ennfnm ent.. .1

against one of the defendants, the original debtor, had been v;iiv'

by a subse<inent amendment of the bill, the Court dismissid t!i- I'lH
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(h't, from wbiob this Rule is

]i<4 agaiii**t that defendant, on the applicatioo of thf plaintiff, without RnltJO*.

till' tli-iniissal being equivalent to a disniiBsal on the mtrits, and

made a decree, saving the rights of that defendant
:

Wudiilt; v. i/c-

(iintv, 15 Gr. 2ttl.

\ dwree was uiailf undtr Chy, O.

taken in the absence of the assignee of a bankrupt: Uayhcry v.

Hriiokiiiy. 7 D. M. & «- «7a : of a mortgagee: Feltham v. Vlark,

1 i)p G. & Sm. 307 ; of a person entitled in a remote contingency

Daubuz V. feel, 1 Coop. iemp. Cott. :itr>; of the heir-at-law of t^e

last surviving trustee, and of the personal representative of a testa-

tor: t'aulkner v. Daniel, 3 Harp, liK).

An objection for want of parties should be taken as soon ns Objectiomt

possible, and not postponed until the trial, or motion for judgment :

J^' '*"n"ugj
Luke V. South Kensington. 11 Oh. l*. 121; Shnlian v. Qrcat i-'n^'frttje taken

Ky. Co., IB Ch. 1>. 59; 29 W. K, »J9; the obji'ction should be taken promptly.

Iiv motion, and not merely raised by statement of defence: /&.. and see

iint.'s t<i Huka 2(r2. 2()*» : and spe Vallance v. Birmingham. 24 \V. R.

i;A: Roberta v. Evam, 7 Ch. V. 830; 26 W. R. 280. where no costs

ot iiJ.'adings were allowed to plaintiff from the time the objection

was taken.

206.— (1) An aetiou shall not lio defeatoil by renf^on -^""joinder.

of Tho misjoiniler of parties, and tlu- C<iurt may deal with

tlic matter in controversy so far as re^'ards the right? and

ititcn-sts of the parties before it.

C^) The Court or a Judire mav, at anv staso of tlie ])ro- ArtdiiiK' and

cofilings. either upon or without the application of either parties,

party, and upon such terms as may appear to the Court or

.Tudno to he just, order that the name of a plaintiff or

defendant improperly joined, be struck out. and that any

persnn who ought to have been joined, or whose presence is

ncdssarv in order to enable the Court effectually and cora-

pletclv to adjudicate upon the questions involved in the

aolinn, be added as plaintiff or defendant.

See Long v. Vroasley, 13 Ch. I-. 391-

(:i) Xo person shall be added or suhstitutod as a plain-

tiff ("). nr as the next friend of a plaintiff, without his own

consent in writing thereto to be fded.

I'll.' words "in writing' were not in the orisinnl Ruh-.

Ar i'lK the former Con. Rule 324 had "suing without a next

trii-ntl." The meaning is doubtless the same, or it is not to be

supposed that where the consent of a next friend is obtained, the

t'oiis-'ut of the plaintiff, of whom he is next friend, is also to be

nlilained.

It se.'ms to be assumed that in some cases a person may be added

as a plaintiff without his consent: Murray v. Wurfrh. 10 P. R. 2SSt;

,v<rf f/Hfrrc, if that is correct, having regard to the explicit rerms of

this Hule.
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Bui«20fl. (4) Parties who are so added [or substituted] as de-

fendants shall be served witli a writ of Bummons or notice

in inannor hereinafter mentioned, or in such other mann.?r

as may ho ordered, and the proceedings as against them

shall be deemed to have begun only at the time of service.

Con. Rule 324.

Clauses 1-i are the ssame as Eng. (1883) R. 133, excejit the words

in brackets.

As to the words "only at the time of service," (in the Enu'. R.
" onlv on the service of summons or notice.") see The Bo\cesfiehl. 7>\

L. 'l\ VJS: .S7. Luiiis v. O'Callaghan. 13 P. R. 322.

(5) An applicati 'Ti to add. or strike out. or substitute

a plaintiff or defenilnnt may be made to the Court or a JndL'^o.

at anv time ttcforo trial, by motion, or at the trial in a sum-

mary manner. Con. Eule 325.

Clnuse (5» is the same as Eng. (18S;tt R. 134.

'liip first clause is an extension of the Chy. <). r»3. which provi'l"!]

that no suit should he di8missc(i Uy reason of the misjoinder of \o-v-

sons jis plaintiffs.

The Court of rhnnoeiy formerly under Chy. O. R.^. exerri^od n

suiiilar power of (I»'aliot with tln^ fiuestlons raised in a «tiit,

wherever justice coulil be do!K- to all parties notwithstan, tii iiii-j-

joinder or nonjoinder: see Lciiihryf v. Hutrhinit'in. 1 Reav. 2TT. 2*^''>.

\\'lipre neres-inry. the decree expressly snved the rights of ad^-i.t

parties.

Krom the provisions for adding parties contained in the suh-claus'^-

of this Itulr. it would appear that "misjoinder" inciudes " noii-

joindor." As to sul'srituting a plaintiff when an action has hecii

oomuienced in the name of a wrong party : see Rule 313.

I'ersons who might have been made parties under Riilf IS."*, tmw
h*' added under this Rule: lAddiard v. Toronio RaUKaji Co.. .i O. I..

U. 371 (where, in an action for damages for injuries to the plaintiff

occaj-ioned liy negligence of defendants, liberty was given to join ;i- ;i

idaintiff the plaintiff's infant son who was also injured, making him

to sue by his father as next friend).

Misjoinder, though it cannot defeat an action, may affect the ro>ts:

liol,rrl^ V. Lvni^. 7 Ch. !.. 830.

.Misjoinder and non-joinder of parties ceased after th" .lud. Act ri>

ouVami ^^ grounds of demurrer: see Blake d Co. v. Moore. 8 L. R. Ir. 0';

addinii Wfrtl'iniai, v. .SoCT^t^ Oinerale. etc.. 19 Ch. 1>. 24*1: Htniter \. Y'^ihu.

imrtifN. 4 Es j i. o-,,;
. YQfmg v. Rohertson. 2 Ont. 434; Scanc v. Duckett. :>

Ont. :S7i»: f'lrter v. Clark^oii. \7} P. R. 37!>. The defendant's course

is to apply under the present Rule to add. or strike out. parties, or

require the pinintiff to do so: and the defendant should raise any

objection of this kind that he may have, at the earliest possible

moment: Sherhnn v. f}rrat Enxtcrn Rii. Co.. 10 Ch. D. 59. where the

objection was not allowed though taken by the defence: see also

Rutton v. Tobin. W. N. IWO, 1".): Rohert^i v. Evans. 7 Ch. D. 830:

Hcanc V. Onckett. 3 Ont. ',)'**. Where the defendant's contention i-

that additional parties are necessary to enable the action to proee."!
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nouid seem, however, that It U
"'J'?".™' /"".J^J,';;.

'"^ "J^
""""*

objection by hU 'defeace. leaving the plaintiff to aPr:y » add

ties i( so desired: "ee Xober, hxi.totuc- o. v. ,/o««. JS «. K.
"* - - - — Liidail V, ilarUmoiv, 5 Ch. D.ra«;

the

t.arties i. , .,,,...

i^,; s^e also Coraeil v. *.».,(*, U P. R. 275, an action to establish

n nill.

K ,1,^ plaintiff cannot proceed without the addition ot parties,

,„',„ on should not ta dismissed (see the first cl.nse ot this B«I.-);

r,",he parties deemed necessary should
^„/"«'[V 15 374 If in

i,i,„ \ii,,Gelitr V. aSowi-rhii Brutgi: etc., (joc, « Lb. U. 3i4. it in

h , case the trial has to stand over, the question as to how the

costs thrown away should be borne will doubtless depend upon which

"artv was in default in not applying to have the parties added.

It was held to be too late to raise "Weotiou for the firm time in

the Supreme Court, that the legal representatives ot the person m-

ured were not made parties, where a policy was su.d on by the

person in whose favour it was made: 1-c»i"'.- v. S»n f.i/c. li S. C.

K. 3114.

\(U.r.- the plaintiffs are not persons entitled to bring the action,

„. that the objection is one ot substance, and not merely that other

mrties should be joined, formerly a demurrer was proper, and now,

!,'l",tolily. that objein.ni may be raised under «ii(c 2o9
;

see Mc

Ckuagima v, Orel/, 4 I1nt. S'.ft.

Clause (11 provides a cure tor misjoinder and non-joiuder, by Time ot

-,rit"°" out or adding parties. Applications under it may be made»n''"»"»"

l)v either party, or the I'oiiit may act racro iiiolii.- Kino v. Rudkm, a

(_'h II lliU The power siven is very extensive, and may be exer-

cised at anv stage of the proceedings, before trial on motion, and at

the trial ; il'iiio v, BvdUhi. I! Ch. D. 1(». iu a summary way
:

Kale

'110 (,'»!, An order was made after delivery of a statement of claim:

Inoii.. 2 Charl, Ch, Ca. 25: hut was refused as being nskeii tor at

on unreasonably late stage where the case had come on for trial and

had been adjournetl ; HiHiniiKr v, .Indriir.. W. N, 187,-i. 2n7; 1 Cbavl,

Ch Ca a). It cannot be made after the trial or after final judg-

ment: Durham V, Holfrtmn. 1898. 1 g. D, 7(55, per Chitty, J., at p,

1174: Attorney-Qcneral v, Curitoratioii of Birmingham^ 15 Ch, D. 4*J3,

In that case new parties had succeeded to the rights and liabilities ot

the defendants, and it was held on appeal, that the pleadings could

not be amended to introduce these parties after final judgment, and

that when it becomes necessary to enforce such a judgment against

persons who had acquired a title after it was made, an action must

he brought for that purpose; and after final judgment dismissing an

action it was held to be too late to add a party as plaiutitf. in order

tA remedy an objection of want of proper parties : Johnnton v. Coti-

wHiKMji' Gds Co.. 17 P, R. 297, Where the judgment is not drawn

up. however, and can therefore be recalled, the plaintiff may he

rllowed 'o amend and add parties; /vci7/i v. Butcher. 2,i Ch. P. 7,^0.

,Vii application to add as a defendant a person who ought to h-\

but lias not been joined, ought to be granted or refused upon the

same principles on which a plea in abatement for the non-joinder

ot *nch person would have succeeded or failed ; jicr Lord Cairns in

hrti'liill \. Uiimilton. 4 App. Cas. r.lli.

Application! to add or strike out.—An application to add or

s;rjt;i. out jinrties sliould be made promptly: i<hprhtii> v. Gnat Eit^-

c™ Hii. Co.. l(i Ch. I), "lO: Vminm, v. Andrrim. W. X. 1S7r.. 237:
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1 Chail. Ch. Ca. >•: VftUaiH-e v. Birmiiighaiti. etc., 2 Ch. D. 3fiJ). If

may be after delivery of statement of claim: Anon. 2 Charl. Ch. <;>

25- or at the (rial, even during pxnmination of witnesfles: Ru»f',.> \

Tobiit W. N. IS"^'. If*; Kitro V. RudJcm, Ch. T>. 100: How«< /'m-

pertn'co. V. H. R Hor»cna« Co.. 29 Chi D. 10t»: ftaiMfy v. ^'<;,..?7.

8» Ch V. 57: thouRh it may under the riroii!ii*'tnnce8 be then ii">

late: yohcVg Ej-floiivea Co. v. Jox'-b. 28 W. U. Cm3 : or in somp m-^-

after judftment if thp party to be added does not object: rw U.

Vunon ruriwr v. Monon, W. N. 1SH3. 134. 147; nfd quttrc. spp Il-.inl

V, Bnroirnrdt, W. X. 1S83. 173 and 1(H. and Burnt v. H«m(, 21 rii.

D. 27S. 289; Jo'.nston v. C/>ii««Hitr«' ^»o» Co., «upra.

The order, i^hefher for addinp. striking out. or substitutine piirrif-,

in in the discretion of the .7ud(tP ; and nfter trial it was h^M -.i-.

:ate to add new plaintifTs and ninke a m'w enst'
: \nc Watlmi'^l'

lirnrina Co. v. Hannah. 24 W. R. «i>9.

A Divisional Court in ordering a n*>w trial may properly add :\<

a party a person against wliom relief is then fnr the first \m<-

<lninied in the alternative: Cw-jti \. C>,ii.t',liflntfd I'lotr 'Hnx>i Cu.. _'•;

Ont. Apn. i'<3.

A vnlnntary assooiatinn of individnnls formins an uninrnri.i-
flted sot^'iety rannot he sued in the name of the association, ani if

so sued, may move to strike out its name as a party defenilnnt

:

yiftnUie Itoftfing Co. v. Local fnwii. •' O. L. R. 424. As to the pr-,

way of «i;iiig siicli an association, see Rule 200 ami notes.

Where it becomes necessary to enforce a judtrnn'itt against pi^r-its

who acquired title after it was made, an action nnist he hrmislir

:

Attori'rji'G' itrra} v. Cor/toraiioii of Birmhighatti. 1"» Cli. D. 42-T 'mr

see YoHnfi v. Hither. 29 Or. 49: and see Morgan v. Day, Dan. Pr.

">rh rd.. 4th{. note (o», and CampheU v. Holj/tand, 7 Ch. D. lOfi.

The application is made in Chambers: see Wihnn v. Church. 9 'h.

1>. ."».i2: and on notice: TiUen}r>, v. Harper, 3 Ch. D. 277; /?* <'<'!

hrck. H'llj V. Cothrck. 3« W. R. 2.19: bnt .in order nisi has nii-l. r

pecnliar circumstances been made rr parte, to become absolute unit".';

moved acainst within a time named in the order: Re WortliIe>i. 4

CTi. D. 1H9: Wihor. v. Church, xnpro.

A motion on behalf of some of several plaintiffs, r-hea all Fhr>ul'l

join, will not be entertained- ftc Wright. 1S95, 2 Ch. 7t7.

In Rohrrtn v. HolJani}. 1893. 1 Q. R. flfi5. the objection that tli"

plaintiff ronid not sue alone was raised as a point of law on tli"

pleadincs.

Appeal.—An uppeal lies frcni an order of the .Tudge at the rri;il

directing the case to stand over to atld parties: Payne v. CtitighrV. 24

Onr. App. "»(J: and see Monro v. Toronto Raihcmi Co.. 4 O. L. I!

3<: : .-i O. L. R. 483.

Strikiiitc

mit pariie

Striking ont Partie*.—I'ndpr the former practice, if a pnrty

wn*i iminopeilv joint'd. the defendant might demur if the imprnprifty

appeare<i on the fnc .^f the proceedin^rs : otherwise it was neorssnry

to defend, and proceed to ft hearing of the cause. The present R>i^^

enables rhe Cnntt ro strike ont a party improperly joined, before

expense is inriirred.

\r\ nhjpction that a person joined with others as plaintiff has ii'i

title to maintain the action is a matter of suf^stanre which sho"!<i
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h« raised oa the pleftdiogi under Rule 259, and not by motion u.Ri

%Zmt parties under Hutc» 206 and 185: Morang v. lio.^; 3 O. L.

H. a54.

Where an action is brought without proper authority, the action may

heotnved in the cane of n sole plaintiff; or in caye there be several

i.lnintiffs some of whom have not authorized it. the namw of Midi

ilnintiffs may be ordered to be struck out. The application ni,.y be

made by the defendant or by the parties whow names have l>een

„s«l without authority: Barric v. Weuymoitth. l.T 1'. R. it5
;

Ita-rne

V It'inir. IVl P. R. ii3. If the application is made by the defendant

tiif [larties whose nanies are to lie struck out are necessary parties

i(. tht' motion: see infra, p. 38^.

ji (Ipfendant is improperly joined, he sliould apply to have his

struck out, at the earliest possible luoment :
bur a defendunt

was struck out on bis own application. thouRb he had delivered a

stnti'iiient of defence upon which issue hftd been joined, and delay

only intlueuced the decision as to the costs: Vnlldiicr v. Htmn-'i-

ham (t Midland Land, etc. Cuiiioration. 2 Ch. D. 369.

two defendants are sued in the same action, in respect of

If

Where
causes of action.

itpiiriite torts, or other distinct and separate

titluT may apply to compel the plaintiff to elect against wliich of

them he will proceed, and the name of the ntlier will be struck out:

sailhr V. <i. ir. Hy. Co., 1S96, A. C. 45it
; 74 L. T. ri61 : .1 iirfrcirs

V. Fomiihe, 7 O. L. R. 188; Chnndhr v. <irn,i'' Trunk Tin.. 5 O. L.

K. :-S'.l.

Where defendants did not move under this Rule to be struck out,

hm took part in the defence, they were held jointly liable with ntlier

(lefpudauts to the costs of the action: Ticinbarion- v. lirniil, W. \.

1S7M. V7.}.

The Court will liOt virtually try tl..- cause, bowevrr. nn such an

npi.licf.tion. Where, therefore, a plaintiff, a builder, su^d for work

nnd labour done, and made two persons defendants who occupied

rli.' position of lessee and lessor, allepinc that there whs n doubt

which was liable to him. Lush. J., on the application of the lessor,

refused to strike him out on his statemenL that the lessee wns liable

to do all repairs: .4hoh. W. N. 187,">. 203: 1 Chnrl. ("h. Ca. 59.

liider an order striking out a defendant and sivins the plaintiffl

leave to amend, he may not amend by striking out ar.other defendant,

even thouph that defendant's interest wa<- determined: Wynn-r v.

IhxI.ls. 11 Ch. I>. 430: KUvtn v. Vaughan. W. N. 1879, fiO. A de-

fendjint sought to be struck out is entitled to notice, that he may lie

henni as to the ijuestion of his costs: Wijmer v. Dodds. supra.

A fl'^fendant in ejiX-tment, a tenant, whose landlord hjd obtaineil

Vnvi^ in d"tend, and whose lease had expired pending the suit, was
tmr [illoweii tr have his name struck out, as the plaintiff's security

ivnulti rims he diminished: .Johmtnit v. Ol'vrr. 9 V. R. 3.').'?.

On iri'.nnds apart from any (|uestion of yiersoiinl responsibility, de-

fondarit-i on their own apitlication mav not be allowed to be struck

out: pee llenlln "' ^''irtnn. 19 Ch. iS. 3.16.

Where th're is a ivisjoinder of plaintiffs, a defendant may apply
to ^tny pro.'-eedings until the plaintiffs elect which of them shall

lirnreed. and the names of the others will then be struck out. On
iU' ii ;in appIitTition the Court ha« nn itower to iinpoKe terms 'ti



380 CONSOLIDATED RCLES.

PtuntirFfe

Joined
nithout
their
Authority

pftitiet.

(lelfndaiits hs regnrds any defence uuiler the Statute of Llmitntii.ti>

wbich they mny Iiave nguiust the plaintiffs whose names are struck
out. or to enable the latter to iisue new writs nunc pro tunc: Huih-
nance V. lialeigh, 17 P. R. 458.

Where persons are joined as plaintiffs, without their authority, ih-
defendant may niovp to strike out thfir names* as plaintiffs: B'in-ii
V. Weaymouth, l'> V. U. 95; or thf party improperly joined as plnin.
tiff tnay move to have his oame struck out of the proceedini^s. nn-]
the formal discontinuance of the action in no bar to the motiiin
OoJd leeefs \. Daivsoti, 1897. 1 Ch. 115; 75 L. T. 575.

Adding Partle*.—This Rule is to be rend in connectinn ,. jth
««/M 185. 186. and r^Kri: Edirardx v. Loirthrr. ?4 W. R. 4.34: nmi
any person who might have been joined oripinally under thn Intt^r
Rules may be addpd under this Rule: see Liddiartl v. Toronto li i ;
O. U II. 371; Smith v. Hageltine, W. N. 1875. 2.50; 1 Char). Ch. Cii
50: Long v. Cro«.Wrj/. 1!! Ch. D. 388. subject to the restrictions !i.r^-
after referred to. and to the power of the Jtidpe in hi-x discn>ri..'i \n
rrfuse to interfere if injiistire is likely to be done in any wny t.y
the ndfiition: see Edirarda v. Loirther. 34 L. T. 2,".

The words " who cuBht to have been joined." in this Ruir ni.an
"ought, in order lo do complete justice, to have been joined." iimi,
as n peneral rule, "nil parties aeainst whom remedy or relief iv

sought should, if possible, be joined in the same action": per ArHii-
bald. ,r.. in i-Vicrrrfv v. Loirthpr. 45 L. J. C. P. 419. There, an nrrirxi
was brouEhr against a publisher of a newspaper for libel, and nU-r
issue joined the proprietor of the newspaper was added as n ^\<-

fendnnt on the plaintiff's application.

Where a plaintiff assigned his interest to a third person, wlm
obtained an order giving him liberty to prosecute th.* suit in thi^
name of the original plaintiff, it was held nn the application <.f th-
defmdant. that the assignee was liotmd to amend the title of tht>

action, so as to shew that he was the real plaintiff, and to set forth
the nsvignraent, by amendment or otherwise, in the statement of
claim : Seear v. Laicson. 10 Ch. D. 121.

But the Courts do not interpret the Ruht as empowering theiu t^i

add parties at the instance of a defendant to the same extent as upon
the plaintiff's application.

In an action to restrain defendants from using certain premise* n-^

a smallpox hospital, application was made under this Rule by rli''

plaintiff, to join another person with his eonsent who was an in-
habitant of the same neighbourhood, on the ground that sinee th<'

action was rommenced the plaintiff had given up his Imsiupss :iri.!

was going abroad. An order was refused, on the^ ground that tli>-

cnnse of action was injury to the plaintiff's own property only, and
it was not necps.sary. to enable the Court eff ctnnlly to dispose' of all
questions in the a^^tion. that anyone be adrted : Dalton v. St. Mant
Abbottfi, 47 L. T. 349.

Where the plaintiffs were lessees of eleven houses for a long term.
one being sub-let. they, together with the sub-tenant, brought an action
to restrain a nuisance, etc., subsequently the sub-tenant declined to
go on. The other ten houses havins been let in the meantime, two
of the other sub-teuants were on application added as co-plaintiffs
with their consent: Hou»c Property if /. Co. v. H. P. Uorsaifiil i'u..

29 Ch. l>. 19a
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iippt'iireil

I

i)ii til.' iii.r»i.u«iitti« ax.

iletViu-'* t'i>r ll"'

tprras of pnyuieDt

IM-. in Will' ll'Uwl "» lIvtVllcllUltK '

.,.iilv liiilile to plaiDtiifs, and were cuDiluctitiB

;i,:;|.„Unn.s »u-.l: Ai/,1...- v. IViiMo,. .l/a,it,/». V„ V. Ont. 218: and lU

Out " wliere the dffision wna affirmccl qw tn tlif

„t ««« imliosfd as a condition precedent to amcDdlnj.

Ill ll,Mn,i-«,i V. 0»u;. li <Jnt. App. •-lil. wh.Ti. the plaintiff in an

action to r,-»tniin n nuisance appeared to have no interest, his wife

t. uf the own,-r of the property injured, an application to .ubstitntc

The wife with her consent a» plaintiff was refused, it being held thn'

the suit w.is not merely not properly constitute.1, l.nt had no proper

eiisrence at nil. imd another person who had a riBht should not be

subs,ilutf,l for a person who had no riRht to institute nf«-«-'l'"'»

;

seeiilsu V,.r llV.(miu»(fr Untccry Co. v. Unnmh. J4 W
.
U. SUU

.

Wiih-'^ll V /,i/on». 'Jll Ch. 1>. 'iM. where nn action was brouEht by a

lif.. i.'.iiiit iiBainst trustees for improper investment; the defence iiuid.'

mis iliii tlie life tenant had acquiesced; a motion to add the tenant

11, r.iiuiiiider. who had not ncouiesci-d. as co-plaintiff was refused;

l,u, s.c Utile 3l;!.

ACdime Plalntmi.—Th.- aildition of a plaintiff is subj.'ct to the .4,1,,,,,^.

,,r(.vj.i,iu of clnuse lai of this R,it<: that the addition shall be by hisptaiiioit-.

Inii-cni in writing; («i'J rule. Murray v. Wiirt'h: .»»/,r<i. p. Sri!) 1

.

I.iit if lie consents, the addition may he made aiminst the wish of

111,. Ciller plaintiffs, if necessary, as where ,he rifht of action has

|,i, ssed from the oricinnl plnintiff: Einrfca v. Cirlc. IT Ch. I>. HKI;

•.ll W. !!. l.'"l.

Whei.' a party brought an action in his own nam.' i .stead of in

the name <if the'person in whom the legal title of the property to be

ncovered was vested, an amendment was allowed adding such party

:

.l/c(;»i» y. l-rrlU. 7 C. L. T. IM); WiOratl V. Lyont. 2!) Ch. D. 5S1;

and see Air'-niifih v. ItuUfir, 41 Ch. r». :{41.

Itut in a later case it was held that if the plnintiff by whom the

aition was commencetl had no cause of action, the adding as a co-

plaintiff at tlic trial a person who had thi right of action, would not

cure tiT' ilefect. aiul the action must fail: see Matthews v. L'sAer,

p.MHi " o. M. .""ht.'i: see, however. Biilc JilS and notes: and iiTeti* v.

l';„„'i,i7,,,.nitf iic» .SV»r,, lie Charitf, V.HI3. A. C. L'-Jll.

In /'• Hart v. .s(.n i;«oii. 1 Q. B. I'. "1.1. one of the several co-

owners of a ship, sued for freight dues: the defendant a|iplied to

add th.' other co-owners as idaintiiTs confessedly in order to obtain

til.. Lcnelit of their liability for costs. The application was refused.

..11 III.- jiround that it was not shown that the presence of the others

was ne<essary in order to completely a(i,iudicato upon and settle the

i|iiesfi..ns arising in the action; see also Wtrr^f v. Davrtt. 2 Ch. D.

TL'l. and W'alroit v. Lyon, miTira.

In l.ona V. 1'ro»sl''ti. 13 Ch. 1>. 1188. nn action was brought by a

tenant for life for specific performance of an agreement, signed by

h.T "for myself and those entitl'.l after me." to accept a lease of a

coal mine, .\fter notice of trial the plaintiff died, and the persons

entitl.'d in remainder, of whom the plaintiff's executor was one.

wishing to adopt the suit, were at their rc.[uest added os plaintiffs

nr thr trial. The .luestiou whether the action would nevertheless fail

was not considered by the Court. Fry. .T.. said. "I think that at

present 1 have nothing to do with that. The object of the provision

was. not that a party's case should he frame.! so as to succeed, hut

that it can be a.ljinlicated on by the *>urt. whether in his favour or

Hfrninst him."
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Ill rurnnick V. (Jrofrian. W. X. ^X'^i, 1!-. tlie nclioii wti-* Uy a >lii[,-

(jwner nftniimt ronsigneen of tlie cartio for dfiiiniTnB*'. nii'I a couiitt-r-

t'lelu wii^< put ill for damnde tu tlie cnrirn. h^nvc wnx n>ftirioil t'*

tbe plalntilf to ii'ld hh ('(fplahitill-t \\w otiiei- owners (])f>rliapr< I..'.

cause ttify ilUI nut cunM>ntt. thouKti it was admitted to l>e lianl tl^t

the plaiiitifT Htioiild have to meet ttii> i-ounter-clnim nlntit> if urii |.

nere liable a» much as be.

In Beck V. Orar. \\ . S. ISTti, 40; l» Charl. Ch. fa. 2.1, tli.> n.Mi.

tion of a [tlnintiff wn** refused wher*' the oltjett was to l)riiiK a
counter-claim against him. t^ee aUn ftatik of VoinniiTrf v. Hii.:L ;t

It. \. Aun\rir(i. in P. U. I.'S: \t,rrij< v. Hitizlni, '2 v. P. I>. Wl.

Sff» also Ntrrtr V. Lawnuii. Iti Ch, I>. 121. aupra. where a plaintiff

«ns in effect added on a <left>ndnnt's application.

ill t^niitni V. i'artc. 17 C'li. I>. HJ'.t. a trustee of a bankrupt plnintiff

was added as a plaintiff, and th«> <'ondnct of the action given to liiin

on his own application, be allt'L'ini! that the interest in the action hml
paused from the plaintiff to him. A pimilar order was made in /d",./

V. Mattheirx. 4(1 L. T. r>12 : see ai'.o Woodward v. fShuldn. :\2 i\ P.

282. and notes to Rule 3W.
In Siifilor V. Ctiofrr. 2 Onr. XiUH. where the e<|iiitahle ownrr itf huid

sued in respect of n riplit of way of necessity implie*! by a u'raiir <(

land, he was permitto<l to make the owner of the Icjjnl estntf n <••>

plnintiff My amendment at the heariiip; and see Liincit v. Unaith. ls;i;i

1 Q. H. 480 ; SO L. T. 122.

.\n nniendnient Ity addinir a plaintiff onpht not to Iw alloive.! ..i,

as to prejudice the defendant's richt to wt up the Statute of LiKiltn-

tinns as against the adde<i party: see Uudsftn v. Frrnyhnufjk. tit L
'I'. 722: affirmed by U. A.: see HS I.. T. Jour. 253.

Neither thi* Rule nor Kulv 2i»7 provides for the issue or servin- ui'

an amended writ wliere a plaintiff i.s added. As to when an anieii'I."!

writ sliin;ld be served, see notes to Itiili- ul2.

Contt«nt of

person
addffdftb

pUintifT.

Conient of Ferion added aa Flalntiff.-
to in ' Iiiiisp Cti iimst he proved: Turqiinni! v. /''

-The consent r.^ffrr.-.!

27 W. R. -.'.W,:

Mason V. iltiiriy. Ih.. UK); under the original Ruir it need not Itm.

been in writing. It was sutBclent if the solicitor for tho esiNiing

plaintiff stated that he was authorized to consent on Iwhalf of fln>

new plaintiff, the solicitor taking the ordinary responsibility of n-^in;,'

a plaintiff's name: Car v, Janim. 10 (Mi. I>. "t. The practicp now
requires llie consent to be in writing and filed. It must b<' civ.-n

personally by the party to be added: the consent in writing of lijs

solicitor, tliough niven with his knowledge, and in his presence is

not a compliance with the Kufr. and is insufficient: Frirkrr v. Vim
arvttni. 1K!M1. 2 Ch. «4!» : T.'. U T. 117. The objection that then, i-

no consent of a plaintiff sought to he addefl may be taken by ''-

fendant : lunfuand v. Fearon. miprn ; see also larkunn v. Krufi'-r. ."1

,L. J, a. H. 446: 52 L. T. !«i2: Trynti v. \ntional Prov., Hi Q. 11.

U. t>7».

ITie case of trustee and rmtui que tnim is no exception to this

provision : the trustee'k consent will lie required in order to iiinkf

him a co-plaintiff on the application of his i-ejttui qup trust: Bi-h u

v. Henley. ;{7 Ch. P, (V4H ; so also where an assignee for the benefit of

creditors was sought to be added as a plaintiff in an action bv n

creditor to set aside a fraudulent con\pyance: Hatik of Lovdon y.

Wallace. l.'J v. It. 17*'i; and persons alleged by the defendants to li''

beneficiaiiy inrerestt^d in the subject matter of liie atiiim. luiiiiui ..n
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u,,. .i.-i.tuliuit'd applk-atioQ be added ns plHlntlffs without their ron-RnltS

Mill in ttrltiug: ilajui v. MacKenzit, 17 V. R. 18.

Ill ttuvkitt V. liiivv}\ •• Cb. U. SI*, a comimny wan luadt?, by iiiintHkf

„i linv. a deffi'dant in-itnd of a plaintiff: and time was given lo

oliiain the connent of the rnmpan.v to lie joined as co-plalatiftn :
Met*

uNo i/«»«ii V. liurriM. 11 4'li. U. »7. and Pender v. LH«Am{7(»)i. Cli.

IK ;ii. WhtTf a resolution of a company had been paMetl that tlie

(nii'imny s name should not be use<l in lui action brought Ity a ulinn-

ji..ii|.'i- tor himself, and alw* in the name of the company. aB«iiu*t

,li!..iNis alleging uiiMiiiplirarion of the fuDds. the conipnny'n imiiif

«iis ^ivwk out OS pliiintiff. i"m1 Icava was given to amend the writ

In iKlJiiiB the cDiiipany na dt-fei-'lHUtw : Silbtr Light Co. \. Silf,ci\ TJ

r'h. it. 717. In MnriitiuyaU v. Oardiiicr, 1 Ch. !. 13. '2'2. It was ttaid

llmt every iitlKUtion on u compauy's hehalf should be in tli'' name o'

ilh. compauy if the compony really denlren it. See al«o McRrurt/ ^.

/,. (' i". -* S". .lour. 777. Where tbtTe is a fraud couimitled liy per-

.-on-; who can command a majority of volet*. the majority may sut;

mill the company need not be plaintilf: sec Atieool v. Merryninlhrr,

L. U. r» Kq. 4«4; Menier v. Huupvr, L. U. It Ohy. y.Mt: Masuii v.

Harris, 11 Ch. I>. l'»7: and eee .S/wfrf* v. GrosrcHor. rrc, Ho/e/ i'".,

1NI7. 'J y. B. 124: 76 L. T. 679. ptr ("bitty. L.J.

Jessel. M.U.. in Ihnkitt v. Gorcr. 25 \V. It. nri-l. sa.d : "An a|)|»lica-

tinii t() strike out ih. name of a percoii added a» plaintiff without

luf consent can only be made by tlic iiersun so adde<I "
;
hut where

j.nx^eedings were instituted without the authority uf a cumpuiiy.

[Iii'\ wtTe set aside at the instance of defendants; see t'apr Hit tun

t'<: V. t'euii, \V. N. ISSl. 23: and mcc liarrk v. Weaymouth, 1," P.

K. !»:.: Harric yublio *'c/iOfW Itoard v. Bank: V.t V, It. .^l.

The authority given by a married woman to a next frieinl to sue

tnc her i> not a document which can be filed: Itoilfjcm v. Horn. 2U W.
It. 4^2.

But a next friend's authority to the solicitor to use hif name as

ni'St friend must be tiled in tlie office in which the priH'eedinjfs are

OMiiiiiienctMl : see Itulc IIJS.

As to adding a person a-* plaintiff without his consent under Rule-

;;;«;. see notes to that Itulf and Murruij v. WurtfU. lH V. It. 288.

Adding PefendantB.—On the phtintiffV ai>pliciition. as a rule all Adding

persons aiay. on proper terms, be arldcii. against whom the plaintiff ''^'*"**?'i

dpsiren to proceed, and whom he might have made defendants ""fj*^"!
origmally.

A person whom plaintiff was entilled to join originally under Rule
V.n. its a defendant, was ailded upon proper terms on the plaintif's

:il'iiliiiiii„n after he had ol)taine{l iliscovery : Tutt v. Xatiirol dan (.<>.,

IS 1'. K. H2.

A piaintiff the assignee of a book debt, in an nutiou s 'inst the
di'htor, was allowe<l to add the assignor, antl make an altern: ive claim
against him in the event of the debtor succeeding in lit defence

:

Langlen i. Latr Society of V. C. 3 O. L. U. 245.

Wbtther a defendant will be added or not upon a defem'ant'R
application, depends upon whether the adjudication upon and settling
of the questions arising in the action roijuires the presence of the
per-ii)Ti proposed to be added: Harrii v. Itiintf. 2 Ch. T-- 721. In
L'l'nenil n defendant will not he addpd against the plaintiff's will, un-
le<« in the language of clause («i liis presence is nei'essary to enable

On defaiirl-

a]>]>1ication.
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ilif Cmirl 10 cIlPiliiQlly nnd complctfly "'tile all mntter. In qur.tion.

iiiul iiiil.'«« lUi' iHUliii. >vi!l Ix' i.rejmllcwl liy hii< iion-jnimlcr
:
iiji/ct.

Iliiirf M I.. T. :;14: J/cl'Ararii- v. Ill/let. .\u. i. ll»ri. 1 Ch, '.111. ^.;

L T "IT In Norrii v. Btazlty. 2 C. V. D. SO, a def«nd«nt K>nilit

to a'llil a p<T.un a. a .lefmdaiit. The penon aought |., 1,..

a.ldwl oonM'iiteil. and thf <)hj«'t o( the application wa» to ..iiaM.

.uiU ppwon to .« up a counter-rlalm ajalnit the plaint I, (aii.l -,..

Uonllo«wry v. *'.,. J/o,»a» -t C".. 1»»5. 'J «. B. 3211. Ih. „1«.,.,;,

ol)jecl.U nnil it «•». hi-lil that tbia Rulf should not be mado ii«.. nf ;n

a miin-T hiira.»ing to plaint iffj. by forcing them lo Includi? m tli.ir

action • i«on» njainji ir»um thcti in not leek lo prucffj. i.i.l.«. »

vtr.ne ' ". 1« niade out. «hovviTie that in tho partli-ular can.' j!i-ti,..

onnnot b,. done without the person being brought In. pemiuii:. .1..

there said. " We ought not to act upon It (the Rulel by adiliiii; a

defendant without the consent of the plilintilf. except In cases nii, re

it \- clearly made out that it is necessary to do so.

See also ;(r.i»e v. flnrlw.P. 2» Ch. 1>. 414. (where one ex-Uyr

liioufht an aciic.n for foreclosure without Joining either a< plaintiff

>ii defendant his co-ejix?utor who had absconded to avoid prosrcution

t„r fraud 1. and •(o.oi,!,, .t Hamilton X„vii„lionCo. V;,^''™'. Ij l';

It U22. tiupra, and iiandera v. P<tk, .i<l I.. 1. fw". !- " it. l'._.

I'llcnoii V. Frrdrricki, 15 P. K. 381.

The addition of a defendant contemplated by this Huh: is imt .,; ;i

i,ei-«..n at-ainst whom the original defendant may have a :.n,..lv

.,ver- Hnrctt v. Hiinr. 11 I'. K 4": or for contribution or inili'iiiniu :

sec itv lliinituti l.t'.M. 2 Ch. LMU las to which sec Uulr 200i. l''iri-

,„„ V. fVfieric*.. IJ e. B. 3(11 : .l/cC»ca»e v. 0|,lc«. .Vo. -'. VMJ. \

Ch I'll nor of a person claimed by a defendant to be liable tc tin.

rdointiff instead of himself i j.,tc»/c|/ v. i/orrison. W.N. 18.11. :'.'i. :;

Charl Ch. Ca. 2B; Lovcll v. Uallani, W. .N. 1S711. M; 2 Charl. i 1,.

i'S -'ll: 7/...„,p,„„ V. /,o„do» foiinf!, Co.nc,/, 189!. 1 Q. B W"
.

s"

L T ol" In such case the defendant cin defend himself wifli.nii

the p'resence of the other party, and it the plaintiff does not pr<....,l

against the other partv. the defendant Is not injured. Hut the /,,w.

hos been held to apply where some only of several joint contraciors

are sued; Hohb v. Murray, 13 P. B. .111".

In actions against n.-ivspapers fr.r libel, however, provis in is n.ii.l.

whercbv a defendant may appl;. to aild as a co-defendant and claim

relief over against, niiy person by whom the alleged libel was c.ni-

municated in writing to the original defendant, eicept where the c™,.

munication was anonymous, or known to be untrue: see B. !. u.

c. tw, s. 17. •

\» a general rale where an action is brought against one onlv nf

several joint contractors, he is entitled to have his co-contrncw

joined as defendants, and is not limited to serving them w^th a third

onrtv notice under Kulc 2"!1; Pilhy v. KoJ.iii.oii. 20 Q. B.L. I. ...,

'as explained in Wihon v. iJalcor,-,.,. 1803. 1 y. B. 422; S.
.

..'>

.,„„,. H i;«o» V. Killick, 68 L. T. lllll. 312. that is, where under ihe

old practice a plea in abatement might have been Plcjded: see also

Kcarf V. .Iardi,u: 7 App. Cas. 3114; ItiM v. Murray. ^^ P. I'- •';:

hut not necessorilv where the joint contractor resides out of hp

jurisdiction ; Wihon v. Bnlcoirf«. "iijii-n ; or being within the jurisilie.

tion cannot be found after reasonable intiuiry :
BoSnuon. v. Oi-i" .

lS't4 " U K. 1585; 71 L. T. 70: or is insolvent: aMertletve v. «ol-

foiir' Ts P B. 2'.i:i. nor where the party sued is on the face of the

contract the sole contractor, though other persons are behind joinOy

interested: foroiif., it //.n...».... yai: Cr,. v. Si!ml. 12 P. B. o-.

.

see also 7;.;rf v. Mor' iiig. W. N. 1S84. 58.
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mnkt'

liohinifjH V.

til.'

turn uiit not

P. K. W6.

< liabilitv as

III- linhlf

OHtK, hi I'll)!^

Mkinn V. Dom

U to inMnitf lueiulhTtt of n club Id no nctlnn Hitnlnut the dub. amlSttMM*.

,1,' liL'lit of tbone atlded to apply to hnvp c«-f.intriirIori* n.l.U-tl. mv

.l.A.,;; V. ttom. Uvt Utock. .U:. 17 V. H. \i*K\.

V .|.'rfnilflnt who is ilwirou* of raiKlng Hit- olijiflion tb»l Kome

,„i',. j.iintlv liable with bim ban not be.-ii jolnwl a« n defendant, may

I motion under thw Kule to iicid the perNOnK jointly llnlilf

:

,/,,(( V. Ualfour. 15 H. U. 'Jliy. "r may apply in Cliiiml.erH to

),. nrtli.n «tnved. nhewing ibal tbe person nlli'ired tci h.- jointly

i'.flhlp with him, i» within the jurl(»diplit.n
:
UcArthur

\Zi&. K. ViO: nn Begg v. KUi^n,,. 14 P. U. 3W

;

f.lMt/. HUilft.

On -tmli I'll iipplic.ition it need not be mlniitted l>y the plaintiff.

or tiv Hip pen-on Hought to lie addetl. thiil he is juintl.v lml>U> with

,l,.l, t'iil:iiit. If the defendant chowa some uronnd for n« ttnying. he la

,.i,riil.d to liiive the perwm added on any proper terni« as to oontf

:

tfii it'll, itt'., i'u. V. HanMCl, l.*i 'liliieN. I'm.

Ity aniiU>i:y to the old piactite whei-e ii plea in abnteuient for non-

joinder of co-ton tnirtors wan pleiide.1. a defendant now moving to

•itay proeeedinnH until ccMiontractors are added should shew t)y

iilht'iiivit the nauieM and residenreN of the persons wh'Mii he Heeks to

lilive addisi, and he is subjer* • " :,.hiii,.- ... ,., ,.™.fK In ,-«-*

pei^onw are addetl who
Ln> Stutk. vtc. 17 P. h

hi Itiirni V. Hinirn, L'J *J. H. P. (i."7. lessors sued the son of the les- Kxamptei

M't' wlio was entitled to the term, siihjert to n siili-lease to D.. for

ilitiiain-'s for breach of covenant caused by dilapidations made by I>.

1 mler the terniB of the aul>-lea»e to l). (who wbh broiijiht in uniler

a ttiird jjnrty notice) it was doubtful whether he was liable to in-

aemnify the defendant, or only the executors of the deceased lessee.

On defendant's application, the plnintiiTs not objectinj:. the execniorn

were iiiltled as defendants to enable them to pet indemnity from l\,

and 1". was held not entitle<l to object, though the case might he

diftVrem if plaintiffs objected.

In /'«(/ V. tmdcUffe, 2-i W. K. f*44, an adminintration suit, where

tlie pinintiff's title as a beneticiary under a will was doubtful, and

the inistee \inder the will w-as the only defendant, the beneficiary

interested in disputinK the plaintiff's claim was added : and where

nn executor was sued for a legacy, a third person to whom he had

paid it, was ordered to be added as a co-defendant on the defendant's

nh.i.<li<.n: Clifton v. Crawford, IH F. U. 316.

In Axhky v. Taylor, 10 Ch. I). 7f>S. a defendant died, and the muse
ot iiction allpRwi in the claim did not survive, t'pon the plaintiff's

iimti'in, alleging further facts which shewed a cause of action which

did -urvive. the administrator of the deceased defendant was added,

S..' ;ilso tiulc atKi.

ill //'«(/ V. Itoiviiuiii, y I'. U, 12. the plaintiff sued for damages
cau^'il liy the tlo(Mliiig of his];iiids hy <Iefendant's mill dam. The
(1. \V. Ity. Co. had turned the waters of the stream into another

cliaiiiiel, which was not deep enough to carry off all the water if

tiif defendant's dam were removed, so that plaintiff could not obtain

nmiiilete I'l'lief by succeeding against the ilefendant. Lil>erty was
ilit-rtiore given to add the Ry. Co.

Itcl.'iidants might under the former Ch.incery practice, he added
i!!!"!- tlie iiulirment. for th** purpo-;.- nf a moiion for injunction to

J.A.—2a
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prcwiTv.' the Kiibj»H>t ui t\w "uil : Yit¥»fi v. Hnbrr. 'Jit (Jr. -10: «M p'cd

.Wfwr(i(7/-(/rwrriil v. Vorpfrathm of Hirmingham, 1.1 Ch. I>. 423.

In Uig V. G. W. H». Vu.. ;i4 \V. It. "12; \V. N. ISHO, lUO: M I.

T. KtW; rh"! 1.. J. <'by. 71*7. the defendant coiiitjaiiy fuvvnnur- <!

M-|tiirut>'l> vuili tlif |iluiiitlff and twu othi<r t-ovi>nnnt(M>N l>y nn<- iii

deiitun-. 'I'lif jilnliitlff Hiinl for iMrllii- |»prforiiiiiiicc of ll.t* i-ovpiuiiii

withiMit Jciiiiiiiit lln- nt'pHriili' r(»v*uant«?pii. They were iiildfd nii

l|ii> utit'liiii i"i» "f Ihf (oiiipari.v ; hut J*f*» .l/rr/,((iMc v. (iyltn, Sn. -.'.

imC 1 '-li. ill I. -w/.(-f(. p. \iM.

An cittii'«<r of a corpurutiou cntiiiot be addt'd merely for tlie puriKix'

of (liHruviT.v : WUaoii v. CAwrtA, II Ch. D. Ml*. H«>« nntet to Hu>i

IKl and IWI.

Ill tUbHun V. .VW«<i/'. J o. L. It. ri«MI; »5 g. ('. It. 181. a penion \\\v.

hit'l innmred ;iii iiitfrei't after tUf* t.'i>mmenfeiiient of a foret'lcwui-.

ai-lioii wan ou IiIm own upplkallon addi'd uh ii |iariy, and W'

him, \. Itudkin. W Cli. l>. Hi", a iipr»ou to whom (lie dffcmlai.i

Uiid nssijrned ptndenie lite was added at the trial at bis own rwiue>i.

U b*'i'i- iilaintiff had aHHJgued hJH luiert^st before suit it was doubii"!

whi'ther it wan proper to allow the anaignee to b« adde<l as plaiDtitT

t-oitter V. Ward, 9 L. U- Ir. 447.

la Mollov V. KUbii, -".» W. U. VJ". it was lield that persons, ik^i

pnrtiet), made defendaiUrt to a counterclaim and wishins to Inter

rngate the plaintiff, should apply under thin Huh to b« made defen-

dants to the original action.

Ill H'lutt V. lltutv. n V. H. 47, It wan held that the facts did u<>r

sliow a rase for adding a defendant, but ratiier for servite of a notin-

under Rule 1*09. claiming Indemnity.

Cases have arisen in which a third party bas applied for leave t<>

come in as a defendant. For such a case iio exprrsn provision i^

made. In Milh v. Griffith, 45 L. J. Q. B. 771, an artion of ej.'i t

nn'nr was broucht by a lessor acniiist u lessee who had hicurreil n

forfeiture: on motion of a niortganee of the lessee to be adde<l as ji

del'endiiTil. the Court refused to make an order, holding that tli<'

questions involved in the action were wholly on the covenant betwe«>ii

tbe Iess,c,i iind lessor. In Wihun v. Churrh. U Ch. I>. "t'H. n reprp-

sentaiive a<tinn. a bond-bolder who had a substantial interest ntnl

di-putfd tlie plaintiff's contention, was, on his own ap|>lication. adn-

ed as n defeniiaiit. See also W'attoH v. f'ai'c, 17 Cb. D. 19, and

Kimt V. /{iidkiii. ti C'.i. 1>. Utf": ihltintinr C,,. v. Ih Murivia Co.. •*

Times, 4'Jti.

In hil'hiiifi V. Uickn. 'J I'. U. 518. an lutioii nKaiuiit an assjjjuei'

for tbe l>eneiit of creditors, cliilming a lieu on goods taken by the

assignee, eertain creditors clniuiiiig llnil lliey had ii substantial In-

terest in tbe subject of the action were, on their own opplication.

added as defendants.

A third party wlio would Iw commercinlly iind incidentally, but not

legally and dnwtly injured by a judgment being obtained agnin*it

the defendant in nn action, is not entitled on the (tround of sucli

prospective mjurv lo lie iiinde o party to tbe action; therefore, in

an action to restinin tbe user of a mncliine alleged to be an infrincc-

ment of the pinnitiff'-; patent, the nutker of the alleged infringement

was not allowed, on his own application, to l>e nddeil iis a defendant :

MuMcr V. J/«r-rfcH. 1N.H*. 1 i'\\. 4.S7 : (Mi L. T. 570.

In \ armtkcur v. hrvpfi. 2~ W . H. 17r». a foreign sovereign (the

Mikndoi. applied and was added as a defendant in order to enable

him t . apply to diss,>|ve an injunction.
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III lirria \. I:iru. U V. K. 41:). n" ""Inn »"" I'f'niBlil "> nRuKJ"-

liuh.r 11. ivi'imr arreuri uliil»r ou nnmilly dml •iialu»t 111. «oii nlm

1,1,1 nlistonilfil. Tlw •on'i wife bail barmi fair donvr liy ilii- ammily

,1,',
.1 ,ui,l liHil Urou»lil a «uil a«olii>i li"r hiiJiinid rc.r ,i11iii..ii>. SUr

i„,„ uui.llfil to Iw let 1" in drfeua iLlj. aclluii, Ml lU.' i(r,miid Hint

,1 ««« colUi.lv^lv l.r„u»lit to defeat lier .ult for •lluiony. and defraud

Mr of down-. Hll.. woi. I.'I In to dlnpilte the amouiil clilluieil.

Where defi'iidanH are added aa partlee after the oonimeiicrmi'iit of

„„ iiction a<tloii ii» to tliMu i» .l.-i„.-d l., b iiiiiienri,.! only

l,„i,i the .lute tbev are added: lluli 11»1 I li : and »ee SI. ;,f,»i- v.

lllnltaiihax. i:i I'. II. :i'.'-:; H«l/""i v. Wnl.w*. 17 i: ll. 4.-«; ..,•..

l,,.i„ III.' time «li.'ii th..y are »en.-d with th.' iiiiieii.l.il «rii; ».'.•

Ui.uiU I him V. J/.,..ri . Lll Onl. Wl. anil Huh am ( 4 1

.

,„,t,._\Mi,.re perKoii- who i.ri' not ii.i-.'«»iiry. I.iil iii'.' |ii..p.'r l»irco.i».

11.-^ are add.."! a« ilefendutn... upon an olij.vtion mud.' by nil <irij;llinl

,l..|,'u,lant. the Court uiiiv In lt» diwretloii refniw to awnrd ro«l» to

-,,,.1, a,l pnrlle.: .i;..i/- >. l;.,r„„ll. 1S1». 1 <-h. 3c»l: 7S I,, 'l. 140;

4i; H . U. 4ST ; or uiav order the defendunt. at whowe Instance they

«,.r.- nililnl, to pnv I'li.'m. i\ h.'iv il l» illlinintely f.nin.l th;i_t ih.'v

.|„.iil,l not linve li..eii n.l'l.'d : Mkiiii, v. Horn. Lire Stork, dc. li P. R.

:>iiu.

WVru- ,1 ,l,r,-nil.iMt i> :iiMi'il I'.r sul.stitntM |. inil,.s< Am.mM^

,.,„„i!.. ,ip.l ..vi' tip. .p« ,l,.f,.ii.lpnt ivitli s.mI. writ.
''""""•'•

i,.,. in lii'ii thiTiiif. in t'"' *"'"'' i".i""i'i- "" "" f>rii:iniil

„ni i- MTvi'il. (nil. Rule ^5"-

.irifinnl .1. .V. Hnle in." was identioai with Kiii;. U. IX".. ll. li;.

1.'.. The words in brftekft!*

ken from Knit. (lS.x:Si

,1... nerson nii'ie.L

within the jnriadirtion.

ao7
i.ti'frn-i

i,f -I'lii

,1.

w-hieh were not in tlie orifcinnl Rule

K. i:t.'. whirh is to the same effect

„. the present ««/r. Where ih.. person n.l'lo.1 i. out of the Jurisdio.

lion, the writ if orijinally Issued for ser.ic
, , ,

sl,„n|.l before service lie amended nerordinn to the form for service

,„„ of llie jurisdietion : A™/, v. /)M7li/.». W. N. 1KTS. ISl,; or n cnn-

(nrrent writ should be Issmsl,

rii.. ilireciions tor service of the writ on new defendants do not

met tl„. I .i"e of consoli.inte.l actions : llr W:,rllcv. fullrn V. IVort/.'B.

I Ch. I>. ls<l. where the def..ndants were added to the consolidntcl

,„ti„n without service of any writ lieini renulred.

S.'rvi,..e of tin- writ of suininons on n company, ndded for con-

loi'mifv n- .l..|..n,innls, «,is ,li»i.,.n.se,i will, under this K»(.. where

the rieten.lnnts olrendv before the Court were directors and prln-

ripnl shn.'.olders of th.. company, and were heinft sued in respect

of i,.„i.- eir hnnils nn.l found I as mtninst them) to bi'Lini! to th.'

,„„ ;, r. V. Millrr. •J4 Ont. aiN.

-.,, ., .,|p plnintiff died after delivery of statement of claim

i.H . .s.utor.. look out the common onier to revive, copies of the

w .',-der to revive, niui order nddine n .Lfendnnt were dir...te,l to

I
. -ved on the ndde.1 ilefendant : .\m1ni v. Uiru. \\

.
N. 1X.S1.

V.11: IT C. I.. .1. »S5.

As nirnmst .lefendnnt.s n.ide.l by amendment, the action will be

.i....|i....i lo be cf.iiimenccd frniii lite lim,-- wb.-.n they are curved wir!, tt,,.

nnien.led writ: Itulr lit!*'. : and see (looilrrhftw v. .1/oorc. ni'd otlier

<,isis ill not,, t.. /.'»'. JOll. p. :!ST.
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''f

(IM Neither this Rule nor Rule 'Mt\ provideti for the usue or serviie •>

SOS, 309. an nuieniled writ where a ijlainiill' k added. As to wiieii mi niut-iiil<<

\vrit xbould be served; see notes to Rule 311.*.

-^ 1:^

1:

Anien<led
sUteiiient
of clum.

wh«^re con-
triliutioii or
iiirtemnily

cUinied.

Third
(larties.

908 If a statement of claim has been delivered pre-

viously to such defendant being added, the same shall, un-

less otherwise ordered by the Court or Judge, be ameudod

in such manner as the nmliing of the new defendant a jiaity

inav render desiralile; and a copy of the amended statement

of claim shall Ije delivered to the new defendant with tli.;

writ or notice. Con. Bule 327.

Same as the Kiig, K. IST.'i, O. 10, r. HJ. It is omitted froto K ^,

liiiL's Utsa.

(ii) Third Party Procedure.

aO». Where a defendant claims to he entitled to coiitii-

bution, nr indemnity from or any other relief over ajiaiii^t

(o) anv person not" a party to the action, he may by linv.'

of the Court or a .luiljje isstie a notice (hereinafter calli a

the third party notice) which shall be sealed in the sauie

manner as the writ nf summons, and shall state the natiir-

and grounds of tlie claiui and be according to Form Xo. i:i.

A cii])y of the notice shall be filed in tlie office in wlii>!i

the action was commenced, and a copy, together witli n

copy of the statement of claim, or. if tliere be no stateni. iit

of claim, of the writ, sliall Ix- served by the defen.liint

within the time limited for tlie ilelivery of his defeii.v.

anil according to tlie l!ules relating to the service of writ-

of summons. liules of 23rd June, 1894, 1313, (3-J.s).

amended.

(r;l I'rovision for tlie case of - otlier relief over" is not cm-

tained in Ens. (ISSti U. ITII. In other recpects this Ruk. thoiinh

not in Identical terms with, is to the same effect as. the Ont. Rii!'-

ot •.':!rd .Inne. 1894 (13131. which followed the Ens. R"le of ISS.'!.

For Fiirm No. 4'J. see II. 4o L. Forms, No. 47S.

The Kuirt relating to third party procedure provide machinery tor

giving effect to see. 57 (71 of the Act. aupra. p.
'>'>.

The third party procedure as provide<l hy the Rulcit. applies oiil>

to actions commenced by writ, not to summary proceedings sneli ii.<

an originating summons in England : Re Wihon. Atty.-IUn.

all. 4r. Cli. L>. 2*H>: 63 L. T. lUO; nor to proceedings

Ontario under liiikn U3S to iH3. or !^44-!l.'7.

Scope of the Rnlei.—By lliih„ ISfl an.l 187. plaintiffs an aiwir

the fullest liberty to join as defendants ail persons against whom,

jolntlv. severally,' or in the alternative, they may jointly, severiilli.

or in the alternative claim relief. By sec. 57 (71 of the Act. in

j,„.,(,i..-:„„.,. (,f nne of the main objects of the legislature, nami'ly,

to have the claims of all persons interested in the subject of ili

ir»r,

commenced
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l.tiL-ation disposed ot in the same action, a further and entirely new »«»«)».

imWiction «a3 conferred upon the Court. By that section a defen-

lint to an action may obtain (11 iiirain.,( a p/oinliff—any relief that

i.Liiht be granted in an independent suit by the »ame iletendiiiit

icoinst the same plaintiff: (2) ojaiiur (o) a co-<ic/e«<ln«(. or (M

»u» uther nerson—anv relief relating to. or in connection nitb. the

..risinai subject of litigation which might be granted In an indepeml-

lit suit by such defendant against such co-defendant or other person.

llie mode in which a defendant may obtain the relief almvp men-

tioned against a plaintiff is by counterclaim, and is treated of here-

iiUer : Rules -51, ft scy.

Bv a counterclaim, to n certain extent, complete relief may lie

..Moliied against a co-defendant, or a third person not originally

1 imrtv Unlet 2J1-233; but no counterclaim can be set up which

il„es not seek relief against n plaintiff: see notes to Rule 2.il.

Ibe Rulet as at present framed however, do not provide menus

h, Bve a defendant the full benefit of the remaining provisions of

....' J7 (7) of the Act. The third party procedure iirovided by them

„f«crlbes the procedure, so far as has at present been thought es-

„.,l.ent. for giving a defendant (wherher «<> i° ""J"^.'"" "^
",™'™V'"

claim- see Lefi v. Ansiio-C-oii(iiic«(ol. Ac. V*t2. 2 K. B. 4S1
:
80 L.

1. K."i7l. relief against a co-defendant, or any other person, as con-

I. tiil»l.ited by section 57 (7i of the Act.

Ihe Rulrt which have been made since tlie introduction of the Foninr

huliciture Act in 1881. shew a gradual reduction of thc_scope of «"!"•

iliiid party procedure: see H. & L. Jud. Act. 2nd ea.. p. 371.

In June ISIM. the former Ruleg on the subject of third parties

WHIP repealed and the English llules (ISSii It. 1711. el teq.. were

„,lt,i.te,l. bv which the third party procedure was confined to cases of

imilribHlim, and indfoinil,, only: see H. & I.. Jud. Act. 2nd ed.. 3.1.

llie present Rules follow in the main tlie Ontario Uules of ISM, Prewnt

nnil the Eng. Rules of 1883, but extend third party procedure to "»"••

cises of claims for "other relief over" in addition to contribution

nnd indemnity. They in effect provide that

:

(II Third partv procedure is confined to claims for (a) contribu-

tion from. (6) indemnity from, and (c) oilier relief aver ojoindl a

third party.

(21 Contribution, indemnity, or other relict over, may be enforced

against a co-defendant as well as a person not originally a party.

(;.li final judgment may be given between a defendant and a

iliird party, or between a defendant and a co-defendaiit in the same

l.roceedings. without the bringing of a subscQuent action.

(4t The third party procedure applies not only to the parties to

ttie action, but also" to parties to a counterclaim, who may also

itvHtl themselves of it: see Lei-t v. Anglo-Coniinental, supra.

uastTlbmtlom.—The right to contribution is an enuitabie right CoaWbotlon

ttrisiiig where two or more persons are subject to a is>mmon liability

.itlinr than for a fraud or other wilful tort : see .'oklMon v. Wild. 44

til. D. 14«.

Kxcept in cases of liability for fraud or other wilful tort, the

right exists between trustees; Butler v. Butler. 14 Ch. D. 329: Re

I ijlon. 45 Cb. 11. 45S; quasi trustees, siloh as directors: Rtim^lill v.
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BalAllM. t;dicar(l$. ai Ch. D. 100; co-trusteea : Lever v. Peame, W. X. ISSs

105; co-piirtners or co-adventurers in partnwthlp: McLai* n v.

AtarkH. 10 P. U. 451; Loire v. Dixon, 16 Q. B. D. 455; co-suretir-,

:

Aloorhoaae v. Kidd. 28 Ont. 85 : affirmefl in C. A.. 18 C. L. T. ^?.:-

:« r. L. J. 381.

There is no right to contribution between tort featon. knowingly

committing the wrong: Atty.-fJcueral v. mhtn, Cr. & Ph. 1; /,

gard v. Bromley, 1 V. & B. 117: Poicrr v. Hnaii. 19 W. R. IM.;.

AJerryKcather v. Awoii. 8 T. R. lS(i; iind per Lord Herschell. ;';?-

mer v. TTicfc, 181^4. A. C. 318; see also Thr Englifthmati. 43 M'. R.

(uU; Pollock on Torts (5th ed.), 191; hut a trustee cummittiiii: n

brt'ai'h of trust, nt the request, or instigation, or with the consent in

writinK. of his rctfui titir truAt. is in somp cnsi's entitled to lip ini!.;i

.

nihed out of the share in thp trust estate of such rratui gvp ti-'iy':

sp.> K. S. O. c. Ill), s. 30.

An nssipnep of a kss«>H a- to jtiut of the land leased who h.Tl vi;.)

the whole of thp rent due by the lessee, was held not entiil> 'i im

contribution from the assisiipp of the lessee of the remainin'j: pmt
of thp land, there being an independent and not a common linbiliiy:

./ohtmon v. Wittl. i*iipni : hut 'cmft/r. in such n cnsp rplipf over TiiiL:li:

properly hp clainipd under this Rule.

Where a surviving p-vecutor is sued for an account, and tie <]{•

contribution against the represpntntivps of tho deceased exe<iiT.ii.

hp cannot insist on thp plaintiff making such represpntatives '1. f.u-

dants, hut hp mav proceed against them as third parties under Mit<

Kufr: Hp Hnrruion. ISltl. 2 Ch. 349; 64 L. T. 442,

As to contribution between co-dpfpudants, spp notes to Jiuh 21.'..

Indemnitf* Indemnity.—Indemnity arises where the defendant sued by tir-

l)lr.intiff. though liable to the plaintiff, may have a right to indiin >y

over against a third party whom thp plaintiff could not suf.

Ihe rijrht to indemnity within the English Rwlc» must h.> -hip

arising out of a contract for indemnity m nuch. expressp<l. m ir iili i

Siirtler V. Bristol iitcam ^avig>}^iou Co.. 13 Q. R. D. 96. whp!-' it

was held that a warranty of seaworthiness of a vessel hired wn-^ no

such contract for indemnity against a claim for damages for thp

injury of plaintiff's goods in the vpssel by reason of its not Hrins

seaworthy. So in an action for trpspass by cutting timber, rlpfpin'-

ants justifying their acts under an agrepmpnt with third rn[ii--i

from whom the defendants purchased the timber, would not serin to

be entitled to bring in the third parties and claim indemnity. v.M'^t

thp Knt'lish Rule, the damagps not bping iiPi-fs-inrily the snni.'. i"!

urnihlr. til' ip would not hp n pnsp for relipf ovpi- within tli" Ont^i-in

Rule: sPP I'nrent v. Cook, 2 O. L. R. 712: 3 O. L. R. 3.=>n. Spp nl-

TJiP .larnh Cftrwfcn^cn. 1S9">. P. 2S1, nnd I'm/nr v. rniitihrU. 17 1'.

R. 3H.

(_'asps where therp is no such contract, hut merely n riehr to

damagPs against thp third party if the plaintiff succeeds in rpmv.i-

ing from defendant, are not within the English RuIps : Bini)infrli-n.>

Ln»d Co. V. /.. rf y. W. Rnihra,, Co.. 34 i'h. It. 2r,1
:

PonfSf- >

fnnrd. 12 ^^ B. 1>. l.'iS ; Fauifi> v. CavghrV. 17 P. R. 39; nnd "'

Wil»fiv V. Hnultn: IS P. R. 107: Wiitdmr. rfc. v. Highland Pari-. 1"

P. R. MM): }fmrr v. finrnui Cin% Co., 2 O. L, R. M*! : but may snn.-

timp* hp PHSP5> of "other relipf ov^r " within thp Ontario Rulr 200.
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ns™ of an Mpr«« contract for indemnity will present no dlffl-BaleaW

,.„ltv but an eipr«» contract may be met by a jle pnoe that tbe clajni
^

TJoi 7iZ the contract: see P«?e v A(««"< '•••-- I- T. -lour. 2.,J, „,•„„,.

following i/un( V. White, 37 h. 1. tb. 3JK.

i„ Hall V aim lU limea, 4«8, In an action against the committee

f . ^,,b thev were held entitled to bring in some of tlie m,.niber»,

"'
,V'; ™ie of the club which provided that the committee of the

club was to be Indemniaed by the members.

I covenant by the assignee of a lease to indemnify the assignor

„..-^,n^rSity on the covenants in the
'7»S.,""o'.7T^l«''.'8,'"f'"

% IT !> 344 : of identical contracts (cj.. for supply of goods w5th

:,v.,muivrwbete the second contract (with a s.m.lar warranty).

thf c q. '. : Cowper v. Stoneham, 6» L.. i. !»

Uhere an action wa. brought against
".*""i;l.°i,'r;r7d^;j5

cover trom the surviving partners a sum e<,u«l «° <•'= .'°?
,
"»« '"

"^
Sla'g „u .nuependent ^^^W^J^^lJff'"•?. Tiofte^'a '^0,:!,,«
(letendant: IVynne v. iempest, ISJI, i ^o- ^^v- ^"^

V. f.;W.i/, 18 P. K. 97.

.\s to claims against third persons for indemnity against liability

lor damages arising out of negligence of the third persons as con-

traitors, see J/cConiv v. Toronto, a* Ont. Gal,).

The right to indemnity may have ""sen either before or after,

the commencement of the action: Eduion v. nullaml. AS Ln. u. »»i .

s,.e also Hdis'iii v. ./oWoc/iA'off, 35 W. R. 178.

contract of in-

71 L. T. 140;
.\s to the difference between a guaranty and _a

tleuinity, see Guiid v. Cotirad, 181>4, 'J Q. B. 88i>

lii'iltii' V. Ditinickt 27 On;. 2S'>.

OihcT Belief Over.—This is a new class of case provided tor m|,„ „iij,

in (Int.; but not under Bng. (1SH31 It. 170. It arises under ilieoier.

wonU in brackets which are restored from J. A. Rule 108 (repealed

hv the Hulfn nt Si .lune, 18114 1.
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; t

Euteaot. The aiuendmeut introduced Ijy the pret^ent Rule does not resti.in
• thi» whole of the practice as it was under the origiQal J. A. Uiili-s

107. 108. following Eng. Rules of 1875. O. 16. r. 17. That pan of

the original J. A. Uule enabling a "common question in the action

to be determined which under the original J. A. Rules presentei) rh.^

grraleiit dittieulties, (see Holmested & Langton, Jud. Act, lat evi..

liiUU, p. 304), remains repealed.

The object of the present Rulea is probably to extend the third
partv procedure to cases where if a defendant is held to be liable

*o tie iilaintiff hi- has a right of action (to recover the amount for

which he may be liable to the plaintiff: see ilHlcr v. Samia dan ('>..

2 O. L. a. 546). against another person whether by way of contriim-

tion or indemnity, or as damages under an indet>endent contract, of

otheiwise; and relief against a third party can probably now Im>

oi.:ainro in Ontario in ct'iv.>s in which it could not be obtained umti-r

the i:ng. Kiiles. or the former Ont. Rales which follow them: si'p

tor exampl*^ VJitntantiue v. Warden. 44 W. It. Hi2; 73 L. T. 4.'.ii;

12*'I'ime8, 33. where a defendant who became liable in consequcnrp
of a failure to unload a ship pursuant to a charter party, was Ik'IiI

not entitled to claim ovt'r against a third party, a purchaser o£ the

cargo from the defendant under an agreement by which he was liaMe
to the defendant for " any loss, deniurrage or expenses arising tlit»r>'-

from"; and Hee The Jacob Ch-rtHteHsen, 1895, P. 281. But the scope

of tlie Ituli-M in cases of " relief over " canuo. 'et be said to If nt

nil well defined. A tendency to restrict the scone is rather iiidicaipd

in MHIrr v. Samia Ga.i Co.. 2 O. L. K. 546. wiiere It was said tluit

the third party rrocedure is only applicable where a defendant, if

liable to the pin.ntiff. is entitled to recover against the tliird i)arty

the very daniagi^s which the plaintiff seeks to recover against hiui.

It would seem that an independent right, which may be enforced ne-

tore defendant is damnihetl. and whether he is damnified or not, is not

a right to either indemnity or rt'lief over: see Wynne v. Tempi:'<t.

18117. 1 Ch. lUi: 75 L. T. ti24 ; xupra, p. 391: Campbell v. FarUu.
IS r. K. 97: see also Birmingham v. L. tt A'. W. Ry. Co., 34 Ch. 1'.

2t>l : ^oore v. Dcalh. 16 P. R. 296.

One object of the ttnlen is to prevent the same question, commo-
ns l»etweea the plaintiff and defendant, and the deferdant and ui>-

third party, from being tried on different occasions anl in differi'itr

,
fornnis : WHttoii v. Hovlier. 18 P. R. 107 ; but where damages, if

\ recoverable by defendants, would be asaessed upon a different isrin-

I

ciple from those of the plaintiff, there is no such identical questi'm
' and no case for relief over; lb.; see aUo Parent v. Conk. 2 O. L. K.

712: 3 O, L. R. 350: Poutifex v. Foord. 12 Q. b. D. 152; Cattou v.

Bennett, 26 Ch. D. 161.

In an action for conversion of goods, the defendant may bring
in the party who sold him the goods as a third party against whom
he is entitled to relief over: Confederation Life Asgociation v. Labatt.
(So. 2). IS P. R. 266.

Where the plaintiff claimed a balance due to him for hire of ;i

race track, and the defendants alleged an agreement by a Ferry Com-
pany to pay ?15 per day to defendants while the races were lifini;

carried on. it was held that de'- . had no right to contrihutio:i
or indemnity, or any relief o r linst the Ferry Companv. in
respect to the plaintiff's claim ft. rent: Windsor Fair Grouiidi v
UUjhinnd I'ark Cliil. 19 P. R. 130.
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l„ an action by .o employee io a factory for damage, f..r Injuries Hula JOT.

,^Jhv aliened negligence, in that a retort by ,vhich tUe nijury

"'™
™?,tli w'"aefec?i?e and vvitbout a safety valve, a third party

""'
™"f™„ hv deteSiant to the manutactarera of the retort M.

valve ll««on v. BOMlter. IS P. B. l"'-

T|„ u,l,, do not. and even the original Rule did not enable n de-

lendlnt lo bring in a third party in an action for spec.hc perforn.-

',10 bv a vendor .o a, to have it determined between pM.nt.I and

ietendant" whether the third party ha, a title to the e.hole or par.

of the land: Begg v. Ellm,,,. 14 P. H. 3*4.

Other C«M1.— In certain .special ca.e» by .«atuf. relief ever ,nh„ ca..,.

ngamst a third party may be obtained by a defendant. By U. b. 0_

r tiS 8 17, m actions for libel against newspapers, the defendant

mav haOe added as a co-defendant and claim relief over against him,

"v «rson bv whom the alleged libel was communicated in writing. Lil,l.

i„it not where the communication was anonymous or known to be

untrue Bythe Municipal Act. It. S. O. c. 223. ». -IIW a mnni-

cpol corporation sued for damages sustained by reason of any ob-

'unction excavation or opening in or i, ir a hichway "I"-
;'';'; S'„',™.. o.

made left or maintained by any person or corporation, may lave ^,^h„,j.,

Si other person or corporation added "»« ''*f™"»'" .,','!'

""v
, rty: see also Brd».o„ v. ir«IJ-orto«, 15 P. R. {2; «;"V»I' '

VorLu,. 2" Ont. IW. Homirood v. Ua,mlto,i. I O. L. It. M>.

Third Party Procednre — Oeneral Prinelplea.—If a third

rariv is a neoessarv purtv to the action as regards the plaintiff,

tl,.. delendant ought to have him added as a defendant and not as_ji

third purtv under this Rule: se,- I'Uku v. Ro6.n«.ii, 20 IJ. B. li. lot.

and other'cases in notes to Rule 2(»1; and see Bank of Cmmmc v.

«„„1 of B. :V. A., 20 C, L. J. 136: 4 C. U T. 200.

Leave to serve a notice was refused where defendant claimed in- .

(lemnltv from three persons jointly, viz.: a pluintlBf. a defendant and I

a third' iierson : Re OiUon. 18»4. 2 Ch. 92.

Whether the claim which the defendant has against the third

parlv. need not be identical or co-extensive with the plaintiff's claim

against the defendant himself, i/iiirrt ; see .Siionjco Co. v. Duiicon,

4.-. b. J. li. B. 640; 1 Q. B. D. IHII. and 1/iHrr v. Karmn. 2 O. L.

K. »4«.

'• The object of the Act was not only to prevent the same ques-

tion being litigated twice, but to obviate the scandal which some.

times arose by the same question being differently decided by dif-

ferent juries": Benecke r. *'ro»(. 1 Q. B. P. 422. per Blackburn.

I..J.: see also Be CoHie, 2 Ch. 11. .'1.

.V right to indemnity arisiug after action brought, entities a defen-

dant to notify a thlrdparty: EdiHoti -^ .S'lfoii Co. v. HoUand. 33 Ch.

II. 4U7.

the third parties can only be joined before trial: Loekie v. Ten-

miii. 5 Ont. 52, anil will not be allowed to be brought in. if the

plaintiff will be prejudiced: Boircr v. Hartley. 1 Q. B. I». t!.">2; U>r
l«»PK Rll. Co. V. f.awei. 16 Ch. D. 489: see also Sieantea. etc.. v.

/)««cd.i. 1 Q. B. D. 04S-8. and Rule 21t); Hutehm^m: v, Cnhra^n

!!
'
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third putf.

Third party
notice hv ft

plftintiff

counter-
clftjiiie<l

ftffiUnit.

Counter
Mftlni bv
third party.

Lnited Mininff Co., W. N. 1884, 40; Mead v. Etohicokc, 13 P n
341.

A married '.ronian may be brought in as a third party if a sppur-
ate action mi^'ht he brought again^t her: Gloucfutcrxhire Banking c,
V. FhilUppt, 12 Q. B. D. 533; '/ones v. Eldcrion. W. N. 1884. 3'i.

Where a defendant in an action counterclaims against a plaintiiT,
the plaintiff may serve a third party notice on a person (mnin-t
whom he claims contribution or indemnity in rpspect of the count. i-

claim: Levi v. Anglo Continental, etc.. 1002. 2 K. B. 481.

aee notes to Uulr 210. ct nrq.

A third party cannot counterclaim against the plaintiff: Edm v
Weardale, 28 Ch. U. 333; but it would seem that he may acains-t th..

defendant who brines him iu : Ih. XiS: .54 L. J. Thy. 384; Bo,
V. James. \\. N. 18S4, 32.

u.,h

Counter-
clni lint

proper to
raiiie (^laiin

for relief

a'.'aiimt co-

rtefciiMant".

A third party Is not a person served witb notice of procpedinL--^
within the definition of " defendant " in sec. 2 of the Act : hut Kv
an ordfi- giving directions under Rule 213, he may be placed in th..

snraf position as a defendant: Eden v. Weardale, 28 Ch. D. 3:iS'

35 Ch. D. 287.

The Rules relating to third party procedure apply in an action -if

replevin: Bradky v. Vlurke, 19 ('. L. J. SO; 9 P. R. 410.

Wliere a defendant makes c claim against a co-defeudant for in
demnity or other relief, his proper course is to proceed under Ifui.^
2Uit and 215. and not by counterclaim : Fvrnefs v. Booth. 4 Ch h
580. The contrary luIinR nf V.-C. Hall in Shepkard v. Bfiiu, _' f,U 223 (an earlier case), has nt been followed, and was «iih..-
quently jlisapprovpd of by the sump .Judge in Harrut v. G'imhh . •',

Cli. 1). 748. The defendant might formerly raise a question ntiiiii
a co-d*Tendant by a pleading which also slated a defence against ;i

plaintiff; hTit such pleading is not a counterclaim, and should nor l»
so entitled: Furneas v. Booth, supra. It would seem, however, :linr
thfs cannot now be done; if a defendant claims relief over agaii;-t
a co-defendant he must now proceed under Rule 215.

c. In Walker v. Balfour, 25 TV. R. 511. it was held that a thiiM
party brought in under Rule 20lt, was not entitled under that Riih
to have any other person against whom he has a claim, added: but in
I-otrltr V. Knoop. 36 L. T. 219; W. N. 1877. 68. the third panv
against whom indemnity was claimed, was allowed under the con-
cluding words of section 57, sub-section 7. of the Act to bring in :i

fourth party, fiom whor he claimed indpmnity upon the san;.
grounds upon which it was claimed from him. Perhaps the poim
cannot yet be considered as settlp<l : see Yorkshire Waggon Co. v.

Xeicport, etc.. ' Q. B. D. 2ti8: Witham v. Vane, W. N. 1880. 108.

Fraotice.—The mode of procedure is provided by Rules 200. . r

iteq. A defendant is to obtain leave to serve, and is then to serve a
notice on the third party: Rule 2(tO. The latter must enter an
appearance if he intends to contest the plaintiff's claim as ae«in-t
the defendant who served the notice, or such defendant's claim tn
indemnity, contribution, oc relief over. If he does not appear he >

bound bv the decision b^,th as to the plaintiflFe claim against tn-'

ftetendant. and the defendant's claim for indemnity contribution, or
relief over: Rule 210, if he appears, before anything further can b"
done in respect of the claim to contribution, etc. directions must h..

obtained as to thp extent to which, and the mode in which, the clniiv.

]>* to be dfterniined: KitJp 213.
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Motion lor Leave to nm Third Party .Votiec-Leave murt tw EiU. SOf.

obwrnwl to i»ue the notice for .ervice on a person not already a ^^^^ ,„

.rn hut leave !• not necessary to serve a co-<ieten<lant with a ,„,, to

^^ if'„.„l note, under ««le 215; see notes to that Sale. An appll- -r- third

,';^„Tr^« ^m^ be mile ex parte nnl«« the Judge or officer P«">-

:, d to ^nsLTnotlce to be n^e«.ar,^ This is the practice of

Tu B U. i.. Enjland: Ann. Pract. 1005, p. 193. If notice of
toe V.

f^. uhrtiiM he served on the plaintiff, but not on the

rrpa?.y';";ve I'X^^z^. ^^^^^ihr
^'*'°'' ' ""-

l„«J. aa Cb. U. mi; and see Bate* 355-357, 348.

The application should be made as so .n as the statement of claim

i. delimSl and before the time for putting in a defence has ei-

,r'd inasmuch as the notice, if allowed, must be serv^ on the

ill'rd party within the time for delivering the defence; Rule 2W:

but see Be (iitooa, 18W. 2 Cb. »2.

i nonce which was too late, having been ser^e4 after the plead-

i„L.< were closed, and the action entered for trial, was under the

circumstances not allowed to be made good by the granting of an

pvtension of time, and was set aside on the application of the

iTi^'rpany : I'anJ, v. f,,,.*-, 2 (). I.. It. TW; ^ O. L. R. 3.T0.

bven under the former Uuies such an application would not be

entcrt.iined after the close of the pleadings : see iooJrie v. Jenniinl, 5

Om 32- UirmiiH/lifrii. Ur.. v. L. A .V. ll'. Hy- .W L. T. .02; 4.,o-

,M,,I U Co. V. WhiclKurd, 8 Cb. U. 457; and it would seem to be

(loubtful whether after judgment there is jurisdiction, on an appeal,

to odd a third party by amendment: see i'dwon v. floHoiid, 41 Lli.

11. 2»; or to allow a defendant! to claim relief against a co-detend-

nr.t : lloulltec v. t'ocAraiw, 17 PI It. '.).

Ih-idciicc. in Support of .l;i,,liciili«». — The motion should be un Evidence,

alliduvit shewing the state of the action, the nature of the plain-

titt'a claim, and the circumstances under which the right to indem-

nity, contribution, or relief over, is claimed. The defendant must

make out a prima faoie case; it is not sufficient merely to state that

he claims contribution, etc., etc.: llinniiigham v. i. <£ .V. W. Ry..

supra; but the Court in giving leave to issue a notice, does not

decide that the claim is a valid one, but merely that a prima facie

case has been made for the relief claimed by the defendant against

the third party: Carahore v. *. E. Kailiray Co., 21) Cb. l>. 344;

idiMU v. Uollaad, 33 Ch. D. 497; Beyrton v. Ooddcn. 4 Ex. D. 247.

rOrvKx of Sotice.—The notice to the third party is to be served
5^„,|„ „,

aioordinR to the Buies relating to the service of writs of summons
: „oti,.e out

jliil'- Llei. Such notice may therefore be served out of the juris- otjurlalio-

diction under Bute lt>2; but only where, if it were a writ, it would be "'

capable of being so served ; and in determining whether the notice

cniild be so served, if it were a writ the Court will not have regard

to the plaintiff's claim, but will only consider the defendant's claim

acniallv made in the notice: McCh^ne v. Oyles. ."lO W. R. 376;

ISKK. i Ch. 287; 88 L. T. 1 ; see notes to Rulf 162. and Sicanjea

Xliippini, Co. V. Uuncan. 1 Q. B. D. 644 ; D«lo«( v. itaopharton. 23

Q. It. 1). 340. In such case the time for appearance (eight days)

mentioned in Ruh 210 will not be sufficient ; and in Swan«ea. cie..

V. liMncan. «upro. this was used as an argument that the enactments

.IS to notice to third parties were not intended to apply to persons

out of the jurisdirtion. The ..luwer given by the Ma'fer of the Roiis
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ttttotto.

Thini ji»rt.v

ftppekrwK-B.

Ltavf t'>

pjrt'ar when
neceHinry.

oui of tie JurMlcIlon I. to uame .uoh n time (or .pn«,r.iiie „ ,i

*!•• If a perunn not a partv to the action, who is wrrp,l
as itiCTitioned in Rule S(P<) (hereinafter called the thirf]
party) desires to dispute the plaintiff's claim in the action
as ajriimst tlie defendant on whose liehalf the notice h.i*
been gircn. or his own liability to the defendant, he sliiill

D.u«]t 01 ^*" "" "PPearan"- in the action within eight davs fmm
•j.|i..ru,™ the service of the notice, and in defn"'t of his so d'oinR. Im

sliall be deemed to admit the validitv of the judjfmcnt
"litamcd (whether by consent or otherwise) against sn.h
defendant, and his own lialiilitv to contribute or in-
dennifv, or as may be, to the extent claimed in the thinl
party notice. Provided always that a person so served iiii.l

failing to appear, may apply to the Court or a .Judge f..r

leave tn appear, and snch leave may he given upon smli
terms, if any. ns mav seem just. Rules 2,1rd .Tune, ist)|
1313 (329.)

SiiDstiintlnlly the »ame a« Eng. (INSli u. T71. except that it i,
co-eitenalve with Rule acj. and an appiin. to case, of " other reli, r
over as well an of oontrihtition and indemnlt.v.

l-he notice Form No. 4U. in the Appendix to the Rule,. ahouM ii,casea of other relief over" be .lightly modifled in ita last narn-sraph. inatead of the „„rd. "your own liability to conlribu,'; "rmdemnify. there should \» stated appropriately the liahilitv i ,

which It is claimed that the third party is subject. See H i I
t rms .No. 478.

As to the time for enterine appearance in the case of a thirdparty ont of the jurisdiction, see note to Bate 20B. ".Nervier of
notice.

h?S?T" ,^*PP'"™'«^« indicates a desire " to dispute the plalntirs cla;m in

pirtj^rvrf'"""
»«">"•" "Sainst the defendant, on whose behalf the noti..

undirAub "'» "een given, or his own liability to the defendant." When ii

2U9. motion Is afterwards made under Rule 21.1 for directions, the thir.l
party will state whether he admits his own liability to the defemiant
an<J whether he wishes to dispute the plaintira claim, and the ex-
tent to which he will be allowed to talte part in the action will be
dehned accordinply.

„*!S^'"'.,,"'^""'l
"""^ appears, nothing more can be done in r-

Kut'n't^TJ^ '"""''"'"""•''"•• ""•""' an application under

ttat «lto
"^'"^"^ «» f subsequent proceedings: aee note, to

By non-appearance the third party is taken to admit the validitv ..fany judgment obtained against the defendant who broS^h, him'

1

and his own liability to the extent of the claim made against hlra

si fttieS'Lir^ll.
"'"'"' ^' '" '"^°'^"" "^•"'"^^ "" i" -"h ca™



TUIUD PAKTV PUOCEDLKK. 897

Motlvm t0 S«t Aald* N*tl«*.—Tbi* third puny uiny luovc •- Rul* 211.

Ml ii-iilp the notire «> rve«l iiiwu hlui : Hriu-ckt' v. FroMt, 1 Q. B. D. „ .

4:,1): tfoirrr v. Hartley, lb. IW»2; HorteiU v. Lofii/on Gen. Omn»5i« „t»lde
(u/:! Ex. U. 3U5; aod «eifi6f«, he srarrally should take tbat couni« iioticc.

niKl not wait until a motion for directiuiiH in made under Itule 2\ii:

see iloldin v. O. T. R., 2 O.I*. It. 421, wlit-r*" It whh vaid that the

tlpinl party Hbouid appeal from the ordt>r ailowing him tu !>«> itt>rved.

I'lol^ulfiy the p.^opiT tent in whether thf applicant in prepar. i to rely

Kuttly on the affidavits and papera on which the order was made, if he

is. then in- Hhould uppeol, if, on the other hiiml. it in nwcHMnry for

bim to adduce further evidence on the motion, then the application

fhiiiild lie to Met aiiide the order.

Ill Kiigland a ronditlonul appearance may be entered by a third Am-eanuice

ixirtv who intend!* to move '.o net nside it notice served on him: see J*^*^*'

Knc. (lHSa» K. 100; l*te*^ant» v. E. Ihrrham, 47 L. T. 4.-tli ; Xcl-"'^'*"'^-

sun V. fastorino, 49 L. T. NW ; bnt in Ontario a conditional appear-

ance cannot be entered except by leave of the Court or a Jndge:

Utilf ITJt : iuhI it ban now been decided in Ontario, that the third party

Mhoidd not appear ax a preliminary to moving to set aside the notice

:

Windsor V. Highland Park, W I'. U. 130.

.Notice of an application to act a»lde the notice must of course be
pj^J^jj"

mven to the defendant who nerved the notice, and may also properly

h,- tfiven to the plaintiff, who is interested In oeeinR that no question

is intrfHlufPd into the litiKation which may prejudice him ; see Boicer

V. Uartlry. 1 y, B. D. a=52 ; Wye Valky Ry. Co. v. Haicen, 18 Ch. D.

-IN!) : Ruk 333.

If the defendant who gave the notice cannot, from the nature of ""l*""-

till- case, become entitled to any remedy or relief over against the
third party, the service will be set aside: HortccU v. London Ocneral
Ointiibus Co., *J Ex. U. 365; as where it was made to appear tbat
:iie contract un<ter which indemnity was claimed did not apply to the
state of facts appearing in the pleadings between the plaintiff and
(lelrndnnt : t'crguson v. Toronto. 14 P. R. S.'iH. See nlso Rice v.

.l//iflpicr. etc., VI L. B. Ir. 1"'J ; Johnaon v. U'iM. 44 Cb. !>. 14fi:

liininnghani, etc. v. L. d A". W. Ky., 34 Ch. D. 201 ; Hamnwm! v.

tlHxMri,. Ill Q. B. D. 1)7; Pontifcx v. Foord, 12 Q. B, D. 152; Catton.

V. nmnitt. 2(i Ch. D. HJl ; Moore v. Death. Ifi P. It, 200.

211. Where the third party makes default in entering Third jiany

Jill appearance, tlie defendant ^Hvinj^ tlie notice, in case he iiS«."how
siitfers judgment by default, sliall be entitled at any time, '»'''^'""«'^'

after satisfaction of tlie judgment ajrainf^t liimself, or

before sucli satisfaction, by leave of the Court or j^ .Tudjje,

to enter judgment against the third party to the extent of

the contribution, indemnity [or relief over] claimed in

tlio third party notice: but the Court or Judge may set

aside or varv such judgment upon such terms as mav seem
just. Rules '23rd June, 1894, 1313 (330).

yubstantially the same as Eng. (1883) R. 172. except the words
in brackets.

liKlement by default may be signed without order by defendant
apainst n third party who has failed to appear, upon proof of satis-
tacrif.n of the jiuipnient againht himself and proof of the third
pnrtv's default.
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KalM JudKuifiit tor coHtH cfto probably oot b« •tfned afkiQst tti* tbini
aia, au. partj wUliuut an order under tiut* 214.

tor proof of default in entering o( appeartDce, aee Rule o'i.
Judsment can ouly be ilgned by l«av« before -uitUfaction, by df-
tsudaiit, of tbe Juditiueut agaiust blmiielf. Proper terms can thfn l:i

impowd. A reatuDabie term may aometimea be that tbe uuiMutit
payable by the tbird purty l>e imid into Court; aee VunHiiightnn \

Lvter, \li Ur. 575: Bovd v. Johntton, 20 Ont. 404: Mw:burH v.

Alaeketcan, Hi Ont. App. TJIi.

lliid Kuie will probably not affect tbe declidDDH In which It w i,

betd that a perHon entitled to Indemuity might obtain Judguteut ii<-

tore he bUH actimlly paid anything to tbe perion to whom be is

liable
:
aee Ungtith and Ncottuh Truat Co. v. Flatau, 30 W. U. 03;^

Lnilcrhap v. Kead, lb.. 75; Vlendennan v. Qrant, 10 P. It. ys.\\
VuHHingham v, Li/nt,r. nupra; Uoyd v. Johngton, aupra; Me\ebvrn \

Mackclcati, supra, nud tvdrral Bank v. UarrUon, 10 P. R. 271.

Thinl \'-it\\

Jtnlk'nifiil

olitaine^

aia. Wliere a third party makes default in enterinjr \\\\

» iipInMnuui-. if the action ie tried and results in favour of

the jihiiiititr. tht' Judge who tries the action may. at or

lifter thi' trial, direct such judgment as the miture of thy

caso miiy require to he entered for the defendant, ^'iviu:;

tile notice again.^t the third party; hut execution then'nn
shall not he issued without leave of the Judge, until n't.r

satisfaction hy su( h defendant of the judgment ap;,in-t

him. And if tlie action is finally decided in the plafniilTV

favimr. otherwise than by trial, the Court or a .Tiid<r may.
on motion, direct such judgment as the nature of t'le cn^i'

nuiy ret|nire, n> l-e entered for the d<'fcndnnt giving the

not s against the third party, at any time, after :Jati-f;i.-

tion OS- the defendant of the amount recovered itv t!io pl.iin-

titf agjiinst him 'RuU's 3:{rd June. ISOl. t:n.1 (^Hl).

Ill Ml'.-

Kute I'll.

In rjis*', cniiiiiiK ttithin tbe priiK-iple of Cunninghm v. L//-./-

r

lioiid V. Johnston, nnri iletcburn v. iiarkdrnti. »ui>ru. pxefutioii w W
prohably l«> nlluweil Xn issue Ijefore payment by the defendant, fni
the pvirpose of cfinipcllinB the third party to pay the amount f.>i

"hirh he is f-mnd liiihle into Court: but see Sutkrrland v. Wthit'i
lii Ont. App. :::;s.

till' same as Kng. (l8S'ii K. 173. See not.-:

Deteii'laiit

notify iii;(

thi hi part:
iiia> Apply
(or rtirec-

tlons.

^13—n) Where the third party appears pursuant tn

the third party notice, the defendant giving the notice imiv

apply for directions, and the Court or n Judge, if satislieil

that there is a question proper to he tried as to liahilitv

of the third party, in whole or in part, may order the qti'—
tion of ?!iich liahility. as hetween the third piirtv and I'

>

defendant giving the notice, to he tried in such manner ;it

or after the trial of the action, as may seem proper: and. if

not so satisfied, may direct such judgment as the nature of
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till' case may require, to be entered in favour of tlie defend- '"^'»

uiit giving the notice againit the third party.

if jimll appear desirable to do so, give tlie third party •"i|> •!>-

Iiliirty to defend tlie action, upon such temu aa may be'"""""

jii!-t. or to appear at the trial and take such part therein as

limy seem proper, and generally may order sucli proii'ed-

;iiL'> to lie taken, dotuinents to be delivered, or amend-
iiiinls to lie made, and tiive suili dliwtions ns may appear

jir'nier for having the question most conveniently deter-

iiiiiicd. mid OS to the mode and extent in or to which the

lliird ]iartv shall te bound or made liable by the judgment
in the nrtion. Rules >';i .Tune. 1894, 1313 '(332 and a).

>iil»l)imiullj the i*uuie as Kug. USW' Us. 174 iiDcl IT.".

"Court or JuilBe," tliesc wonls (..mfer jurisdlctioD od the Maiter
lu I tiambers nnd Ijocal Judges : see Ituk 0.

AppllcatlOB for Dlr«otlonB.—After appearance hy a third nirHjUons

party or co-defendant aKaiust wliom relief is claimed (Pontifett v. "I"'"**
/ooirf. 12 IJ. B. U. l.VJl, before the trial can be had of any issue' '"

raised against bini. the directions of the Court or Judge must be
nlitjiined under this Rule as to the extent to which the third party
i> lo talie part a ttie action, and how the question between tlie

(leleiidant and the third party or co-defendant is to be determined

;

rill,r V. Iluhvrlt. 21 Ch. D. IDS; Fluirir v. Tuilil. W. S. 1KS4, 47:
liurkr I, rittman, 12 P. H. l!62: 'Jrillon v, Bankart, 35 W. K. 474.
\\ iitioiit an order under this Rule the Court at the trial wHl not
entertjiin the (luestioii raised by the third party notice; /6., and the
tliinl party is not entitled to talte any part in the trial and is not
funtied to costs; Gibb v. Camden, HI P. R. 31tJ.

Itiis application may sometimes Is- the Hrst opportunity the plnin-
liil lias of considering how the intro<inction of the third party will
nfti.<-t him. and notice of the motion must of course be given to him

;

see Uoirrr v. Uartleit. 1 (J. B. IJ. mi; U'l/r Valle\i. etc.. v. Haicet.
in cli. II. 4!<il;.S'K!nii»,n. etc.. v. Ouiicoii. 1 Q. B. D. 848-0; Finloii v.
.scon. \V. N. 18S4, S.

Ill general the iiiotioii will be made, as the Rule provides. I,y tite
]»iitii fiiciHfi the mitifi ; but an application seems to have been "made
liv tlic third parly in Pilhr v. Kotertt. 21 Ch. D. lOS.

Ihe words "at or after the trial of tlie action." have been con- Time (or
sillied as meanmi; that any question between the plaintiff and the <"«! ol

o.-tenilant should be tried at the trial between the plaintiff and the I"',"'™,,

.lelenilant. or that directions should then be given as to further pro- Sw",!.",''.

.eHlmits; C<iuler v. (•/,„„„,„„. W. .N. 1SS4. ai. It was there saidmat It was not intended that an action should bo to trial between de-
lenannt and third party after the question between the plaintiff and
delendant had been determined. The intention of the Itules is that
II third party is if he desli-es it. to have an opportunity to contest
tua plaintiffs claim, as well as his liability to the defendant wL..
I'l-ragH him in

;
and therefore directions must be obtaine<l at a stage

when it is possible that there may still be a trial between plaintiff
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ajHl aereDilBDt. A(t#r Jti<l«iupDt ha- b«*ii obtitlDtd ftgalnat tin' il.-

leDdnut, a Juds* c«Dnot give Ulrectlon* u to ih* trUl o( th** .,ii.^.

tion ur the Itablhty ol tiM thlnl part). «lio ba> Iwn broinln m
««» V. Inrnil. M» Bol. Jour. 5ia. anil tbU tttmt to b» atlll ih.. i il.,

tor tbf ilni>loD« ulfder tb« (ornii'r HuIm: ••* H. '<t U Jud. .\.:\.

•iai «l., II. i»l.

Wbere alter a tHril party hatl b«Mi brought tu and iHrKti™.

WCTi! givra a» t.> trial. Ih» aitloB wai wltled ai. bftweeii lb.- iil„ii.

IIS ana delentUnl. It «a« h^id that the ikfrnilBiit could n.it pr.-

ci«d to in. I agnlnut tbi- third party, and the claim ol dff.ii.l.iiii

agam.t tbi; third pory w«. <li»mi«M<l »lh co.t». wilbout pr..Ji

to thp d«MUaiil« bringing uu aillon agalnit him: nhnhr v, f.,,.,

iruil, 4 II. L. U. VM.

II the ca«e proceedm to iruil. Detwi'fU the original partle». nilli.,' i

obtiiming direction, under thi. Kulf m to ii thir.1 parly »b.. lia-

nopvared. .emKo. the third party priKwlniiw tberelty liecmn.- al.ii.

live and no «ub«H|ii.>m order can be made giving the defendaut an,

i,-hk ugalii»t -lull third party, but he would have to pr.>ceed amiiii-i

biu by a neparate action.

lh« Court or .ludge umy give .lucb .lii.'.li.iu» a. may li.- |o..|"r

tor haviUK th.' qwntlon In ivhlch the tbiid iiorty i» lutere»ted .Ihi.i-

mined. miliject ahvay. to the .onditlcin that the plainllff mu<t ii..t li-

prejudiced or unreaHoiiably delayetl: ^.-e Ituh: -IIJ. and taft/i'.«. \.

\ t' Hii t'o.. -1) Ch. 1). .'Hli; or looking at the clrcumtttnceii. aM
"notvvith.mudlii that the third party may not have moved to .li-

ibarije the .ervlce of the notice uiion him. the Court or Judge >

ileterminfi that it i« not a proiier caie tor citing a thlrt party. „
that the itiving ot any direction, nlll prejudice or delay the pl,ii„tiil

an<l may tlierelore refune to give any: *(*.oi((ir v. »alf, « l.. i.

14J; S g. B. D. 1111 ; Co»H/.* v. Foord. li IJ. B. l>. »o2: ««• "«"'

v Wiirdey I y. B. 1*. Ooli; .iMociated Home Co. v. nhtcltcor'l. •*

Ch, I). 4o7; in which case the third party taunt be cotwider-.^ :i-

di>inil»«ed from the action: .Vc/iiiculcr v. Uall. 8 Q. B. II. TO'; •"' '••

1. a;u; oil L. J. g. U. :,£,-. so W. R. 4L1I: 1» C. I.. J. ..«; —
«oj-frr V. franee. 1MI5. J g. B. .Wl ; or may di.mim the third party

troiu the action without any motion foB that purpo.e by the thir.l

party; Scripture v. Hrill), 14 P. R. 24'J.

Hli.Tc an application tor directions Involves a preliminary c|ii.-

tion as to whether there Is a right to Indtmnity. etc.. about wlmli

there i» sreat doubt, that doubt may .ometluie« be a suBcient groiiii.l

tor refusing to give directions as to such cases
;

see Bjxf.r v.

irniicc 1«"\ I g. B. 4M. oUl : 72 L. T. lS.t; and «» where Hi-

,.laim set up Is really and properly the subject o''™""";'-,''''""'

.Uoor, v. Ihalh. Iti I'. R. 2Ufl; but see Holden v. O. T. R.. infr"-

Ipon the application tor directions, none will be given for tlie iii.il

of the question lietween the .lefen.laiit and the third party, unless i i.'

Judge or olhcer is satistieil that there is a proper question to !»

tried If -atishe.l that the case i» one for contribution, indeinnliv.

or other relief over, but that there Is no disputed question to be tri"!.

he may give judirnient against the third party: Oto.'r«(cr«(iirr. r"..

V. /-(lUOp.. TJ (|. B. U. Wi; and see case, cited under K.-lc .1-

or if the case is not a projier one for the application of the thit.l

party procedure, he may make no or.i.-r for trial.

Illrectlons were civn where it wn. desirable that the question .f

the defendant's liability to the plnntiff should be established in si:. Ii
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a \Mi> M to tM biDilioc ou tbe thlril t>arti**«, alibuiiKb hU muttent In «)• ni.

iii-liiil- Uetw«eo the tle(tnd«m end th.- third pnrtlra would imt b^

.i>-t><riuiDed ID tb« action i and tb« tjuwitioiu b«twe«u tbe defendiiiit

au.l ihf iliird imriy w«t ord«r«d to bo trlwl after tbe trial ot tlw

acttoD; iioWfd v. U. T. R.. 2 O. L. R. 421, and «* Vkrutiv v. T<.-

,„»tu. 15 1'. K. -415.

Where a cu-defeodaDt In nerved with n nolli-e cluliuluit relief iiuiler

Hull- ^t<V it baa b«*D btld tbat be cannut pruperly move (> •<••! it

jioide becauaa there 1h do order civliix leiive to iMUe it to be njipeulnl

luim: HarUr v. FruHir, IHIK". I g. H. p. 4.%8 : ttuliti,, v. O. T. Wtf.

I'll., - O. L. U. p. 423; and tbat on the laotiou for dirt>ctloua under

lliis liuh the question of tl.<- pruprifty of Mervinii thf noti(v may be

Hi-tu»at of .Uotinn.—Where the motion for directloDH under thlit Dimtlons
Hulr JH r'-fuftnl, that it equivalent to a dfMniiwnl of the third piirty >et>iie<l.

from tbe pnM'eedinga: Baxter v. Francv, supra; lichinidtr v. Butt,

a y. B. l>. 7nl ; 45 L. T. 370; and nee Scriptuir v. ReiUy. 14 P. it.

241t.

.Ipplirahoft UronfFff.—Where tbe application is rightly made, the itirwtioin

thlnl party, on the return of the mntlon, should derlnr)* whether or f'^'"*

not he admit-i bla liabilltr to the defendant, and whether or not he
dmireH to dispute the plaintlff'fi claim ainiinHt the defendtint. If be
iidiiiilH thnt, in the event of the plnintilTti Hurreedinfr, be Ik liable to
rtie iiefendant. he may be allowed to defend, or to actively aiiaiet In

refiiMtiDft the plaintiff'* claim. If he so deHireii: pvanon v. Lam; W.
N. IST.'i. 248; Culet v. Civil Service, 20 C'h. D. 529.

If the third party doea not admit bin liability, tbat quetition may
Ih* r>rdered to be determined at tbe trial under Rule 213; Flower v.

I Olid, W. N. 18M, 47; 28 Hoi. Jour. 301 ; see alfio Callcndcr v. Walt-
ingford. '13 L. J. Q. B. 5*t»: Blorr v. Anhhi/. 42 Ch. I>. «82 ; or after
the trial : Holden v. ft. T. R.. $upra; and If he deoireo so to do. he
may be allowed to put in a defence to the plaintiff':* claim, and take
BUL'li purt in the proceedingn an Heenu right under tbe circurnKtancen
of the ciine: Colea v. Civil Sertict, aupra ; we form of order in tbat
cuxe. and in Seton on Decrees. 5tb Kd., p. 23, aUo Barton v.

L. A -V. W. Kif. Co.. 38 Ch. D. 144 : Bifrnc v. Broicn, 22 Q. B. D.
tioi : 60 L. T. fl51 : Vhrutie v. Toronto, 15 P. II. 415.

If tbe pleadings are cloaed aa regarda tbe plaintiff and defendant
at tht> time tbe application for directions \n made, thai fact should
itf mentioned to tbe Court, so that special dirertionti as to pleading
and notice of trial may be given. Where this was not done, and the
notion had been previously set down for trial, and notice of trial

Kiven by the plaintiff, an order made on the iipplicntion for directions
iiilovvintt a third party to defend, and for tbe trial of the Nnue l)etween
the defendant and tbe third party at the trial, and the delivery of the
(lefeiice by the third party, were held to have tbe effect of re-opening
tbe pleadings, making it necessary for the plaintiff to make up a new
record, including the defence of the third party, to enter the case
again, and to give notice of trial to tbe defendant and to the third
party : Confederation Life, etc., v. Labatt, 18 P. R. 238.

lixamplea of DireetftOBa.>-In an action by tbe holders of a bill, Eumpiei.
inileninity n» to part na« claimefl by fh«» nfV(tptf>r« from the drawer
"II tbe ground that the consideration had in part failed ; the drawer

J. 4.-26
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Rul« 318. (l(!nieU failure of cousiderutiuu ; au order wem made subutltutiug tin-

drawer for the plaiuciH', aud allowing him lo sue on the bill, uiiuii

the acceptor's undertakiug to pay the amount uot in dispute, aud tln-

drawfr's paying to the plaintiff the balance in dispute: Xatiomtl

I'lOLiiiciiil liank of tntfland v. Bradley Bridge, etc., i'u.. \V. •;>.

1S7(3. 63 : 'J Lharl. Cb. Ca. 3U.

A. contracted to sell goods to B. with a warranty, aud bimeeli:

buuglir the goods from L". stipulating for a similar warranty. B.

sued A. for breach of warranty. It was held that C. was properly

brought in. and directions were given for trial of_tlie liability of C.

to indemnify A.: hart v. Broicn, 28 Sol. Jour. 577.

Third parties admitting their liability to indemnify were substi-

tuted as defendants with the plantiff*b consent: fommmioneia ut

y\ aterford v. Itu/t. W. N. lt<7«. 23, but not where plaintiff objected

:

Mcmurct v. Thomas. \V. N. 1875. 203; see also Xorria v. Beaskif. 2

C. P. D. SO; Uatces v. Thornton, AV. N. 1876, 74; Seligman v. Mam-
add W. N. 187o, 24U; Barton v. Loiidon A Hi. W. Uy. Co., 38 Ch. D.

IW: Byrne v. Brown, 22 (J. B. D. 057; 37 W. P 592 ; 00 L. T. o:.l.

The third party may in'obably obtain leave under this Rule to

couuter-claim against the defendant, or at any rate the fact of lii>

having a valid counter-claim will prevent judgment from being giv.ii

agamst hm : Borough v. Jamca, W. N. 1884, 32 :
but a third party

will not be allowed to counter-claim agaiust the plaintifC: L'dcn \.

W eardah; etc.. 28 Ch. D. :i33.

if the defendant does not effectually defend the action, and the

third party has not liberty to defend, further application may b.-

made bv him for directions: Barton v. L. (t A'. W- Ry- Co., supra;

and see'i*(ore v. .Uhby, 42 Ch. D. 682.

Cotts Cocts.—The costs of the prooeedingB will in general be reserved till

the trial; Benccke v. Froat. 1 Q. B. D. 422. but qucere whether the

order giving directions should not make some reference to the costs

ot the proceedings: Tomlimon v. Northern Ry., 11 P. R. 520; sei-

also Gihh v. C'omdfii, 10 P. R. 310.

Where the motion for directions is refused, it would seem that the

costs of the third party or defendant against whom relief is claimed

should be provided for : see Rule 214.

A third party who is given liberty to contest the plaintiff's claim

against the defendant should not, without necestity, defend separately

from the defendant, where bis case aud that of the defendant are

identical, as apainst the plaintiff. If he does do so, be may be^ refused

cost*!, even though the plaintiff fails: \Villi<imii v. BucJmnan. 7 Times.

Where the third party on being served with notice, pays the plain-

tiff's claim, he is liable to the defendant for his costs of defence as

Ijetween solicitor aud client, and for his costs of claim between party

and party: Kiiiff v. t'rdi-ral Life Ins. Co., 17 P. R. *\5.

Effect of Direotiona.—A third party permitted to defend, or t<>

take part in defending the action, does not become a defendant for

all purposes: E>lai v. WnirdaU'. :i.j Ch. D. 287: but see sec. .57 (7i.

last sentence : though if he is really the person who is fighting the

plaintiff he may be added as a defendant: Editon. etc.. v. UoUond. 41

Cb. 1>. lia.
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A third partr defending the action along with the defendant is not Btllt Mi.

coutmed to the defences which are open to the defendant
:
Calhruter

V ito".n|>for(i, i-l W. H. 491; but see Bell v. Vaj UodclKen. W. X
i^M "Ob where, defendant admitting the plaintiff's claim, the third

,am- was not allowed to dispute it. In such case the third pnrt.v

lu'uid not seem to lie bound by the judgment against defendant in

l.ioifedlngs between the defendant and the third party.

Where a third party has liberty to appear at the trial he may

vi-w -examine the plaintiff's witnesses on the question of the liability

ot .1. mdant to the plaintiff: Ue lialmon, 4:! Ch. U. 3Ui; aud may

(nil ivitnesses : llartan v. L. -V. ct »'. Hi/, fo., 38 Ch. D. 144.

As to the giving of the directions opening the pleadings, see Von-

jvieration Lift v. L.batt, mpra, p. 401.

DiicoTlry u between Fartlei to the Action uid a TUrd
Party.—For the purpose of any proceedings directed between de-

fendant and third party, discovery may be obtained; see Ruh- 405.

lunl notes, and Bateit v. Burchttl, \V. N. 1SH4. ItlH.

Itule 405, however, only provides for discovery as between the

tliird party and the defeudaut brinciiijj him in. No express Rule

l.ruvides for discovery as between the third party aud the plaintiff.

liut where the third party appears and is permitted. to defend tlie

action, he would, as regards the plaintiff, then seem to be a defeu-

daut. and Rulet 43U and 404 would seem to be applicable ; or where

ilie third party is only given leave to take a limited part in resist-

in;; the claim of the plaintiff, an order, upon a special application io

L'liambcrs for that purpose, or upon the motion for directions under

({»(< 213, may be made in favour of the third party for discovery

liy the plaintiff: Ede-a v. Weariale (No. 31. 35 I'h. 11. 2ST. In lilie

manner the plaintiff may obtain discovery from the third party
:

see

i;<lHi«(iT V. Bithop of Kockcstcr, 5 C. P. D. IIM: Eileii v. U'lnr-

ilalf (No. 2). 34 Ch. U. )iZi; Bradkil v. Clarke, » P. U. 411); filUr

V. ItoljerU. 21 Ch. D. 201 ; HornSn v. Cariicai. » Q. B. D. 320.

SI 4. The Court or JuiJge may decide all questions of costs,

costs, as between the third party "and the other parties to

the action, and may order any one or more to pay the costs

of any other, or others, or give such directions as to costs

as the justice of the case may require. Rules 83 June, 1894,

1313. (3326.)

Same as former Rule 1313 (332 I), and Eng. (18831 R. 170.

Where a third party appears and obtains leave to defend, bis

o^ts are in the discretion of the Judge at the trial, and may be

'•iilerpd to be paid bv the plaintiff; ^Yitham v. Tone. 28 W. R.

MJ; W. N. 1880. 108: 1881. Til; 44 L. T. 718; Fulton v. Broicii.

IS 1'. R. 137; Kutiell v. Eddn, 5 (). L. K. 379: or by defen-

dant; Umcton v. Sliephird. 49 L. J. Q. B. 529; W. N. 1880. 110;

/,'iiing v. roronto, 18 C. L. T. '237: 34 C. L. J. 417: or to be Imrne

l.y himself: IliHianu v. .<. i'. Ry. Co.. 2(5 W. R. 332; Re Salwon.
4*-* Ch. D. 359; WUIiamit v. Buehanftn. 7 Times. 22*3; Tomliunon v.

\',rthrrn Ry.. 11 P. R. 419. ."'JO: Wallbridffe v. Caujot. 13 P. R.

40:1; or he mav he ordered to pay the plaintiff's costs directly: Pillir

V. Itohrrla. 21 Ch. I.. 1»»: Edhoi: v. Holland. 41 Ch. H. 2S : or defen-

dant's costs: Bates v. Bvrrhrll, \V. N. 18,84. 108: Morgnn v. Hardu.
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ButoSU. 17 Q. B. D. 782; Jablochkoff v. McAIurdo, W. N. 1884, 94; and m,-,.

payable by defendant to the plaintiff may be given to defpnilimi

against the third parly: Hornby v. Cardwell. 8 Q. B. D. 329; Mtj,.

gan v. Hardy, aupra; see also Beyaon v. Qoidvn, 4 Ei. D. 'ZA*;-,

Blore V. Mhhy, 42 Ch. D. 682.

Where defendants were sued for insurance moneys which they ha.l

paid to deceased's executors, taking from them a bond of indemniiv.

and the executors being brought in as third parties paid the plain-

tiff's claim and costs, the defeudants were held entitled against t!:-

third party to the costs of their defence between solicitor and clioiu.

and costs of their claim against the third partji between party an.l

party ; King v. Federal Life Ins. Co.. 17 P. R. 65.

Where no directions were made giving a third party leave to rak>'

part in the action, and he voluntarily appeared at the trial and :uk.'a

to be made, and was made, a defendant, it was held that the <k-

fendant who gave the notice could not be ordered to pay bid cusis:

Uihb V. Camden. 16 P. R. 316.

ciaimttto 215. Where a defendant claims to be entitled to contri-

h^irnin- butlon Of inileninitv fmni. in- relief over against, any oihn-

euTiwMt defendant, a notice may l)e issnetl and the same proco.Jiire

a^rtMiefen-
gj^.^n ],^ adopicd as if such last mentioned defendant w.-ro

& third party [except that a copy of the statement of eliiim

or writ need not be swerved with the third party notice, and

service may be effected upon the solicitor in the action, if

anv. nf the defendant sought to be made liable as a tliinl

party.] Rules 23 June, 1894, 1313, (33'^c) amended.

Soe former Rule 1313 (332 c). and Eng. (1W«I R. 177. which

latter only covers cases where contribution or indemnity is claimi'il.

The words in brackets are new. The present Rule makes it clfar

that relief in the cases contemplated by Rule 2(l!> may now be given

between co-defendants, as well as between a defendant and a third

partv. and by the same general mode oC procedure, this was formerly

doubtful : see H. & L. Jud. Act, 2nd ed., p. 385.

No leave to issue the notice need be obtained: Baxter v. Francv.

IHit.'j, 1 Q. B. 455. 458 ; Holden v. G. T. Ry., 2 O. L. R. p. 423
:
se^

also ToKse v. Loveridg*, 25 Ch. D. "iQ. It is perhaps doubtful

whether a defendant who has already appeared in the action should

enter a second appearance to the notice, but that course was tnk^n

in Baxttr v. France, supra, and is, it is submitted, the proper cnur-p

uii'ler this Rvle. The not'ce (Form 40 in the App.. see H. & I..

Forms. No. 478 1. served on the co-defendant will direct him in

appear if he disputes the claim made by the notice, and failure tr.

appear Tvi'!, it would sevm, subject him to the consequences siat.(!

in Rule 210 and in the notice.

Motion for When an application is made under Rule 213, for directions a^ r^
directioM.

j^^ proceedings upon such claim, the defendant against whom reli?f

is claimed may object to the claim being entertained: see Schncidif

V. Batt. S y. B. Ti. 705: Wye Valley Ry. Co. v. Hawen. 16 Ch. D,

489; Baxter v. France, 181»5, 1 Q. B. 455; and it has also been hold

that this is the proper course to be pursued where a co-defendant

Rerve<l tnntends that the claim is not one to which Rule* 200 and

215 apply, or objects to the question between himitelf and his o-

defendant being tried. It is not proper (unlike in this respKt tnt^
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. „f . notice Berv«» on a person not a party to the action) toEutaJH.

^^e ,0 J^Se the^tioe: Bailer v. F™„«-. ,upra; but see Tom,

V Lovcridie. 25 Ch. D. 78.

cases, supra, p. 3!>9.

The orocnring bv a defendant of the pleadings of a co-defendant

rto cl'im" confributlon etc.. from hi^ dc*« not operate ^s a no„ce

to the former: Steel v. Hi^ron. 28 « . B. iffc. 4. U 1. it».

in Walker v. Dicl-,an. U P. R. 343. where the defendant claimed

iodemnitv against a co-defendant, the question >v,is directe,! to be

,°td at the same time and place as the plnintirs clam, notwith^

Kndin? that the time for pleadins to the clnim for relief over he-

^MC^red. and that It was at the date of the order too late to «.ve

the usual ten days- notice of trial to the th.rd party.

Vs to whether a defendant who is entitle.1 to indemnity from a

co-'defendantTs entitled to judgment before he ha, actu» ly pa,d

.my'l'inB in disd.nrse of his linhility to the plnn-.t,ff. see «»(<•» .11.

•2]'2. and notes.

•....ItT for Coiti.—.^s to security for costs by n defendant s„.„rity lot

f,'* "o-defendam '"iiuB a claim against him. see .l/ol,o,„ B...too.t..

V. Silirtirr, W P. R. 318.

A plaintiff is not to be [prcjmliccil ov] imneces- I'laiiitiR

216. A piaintm is iioi lu ue ii';>^^.i'"---' -J --j--
,-,„-;„;i,

sirilv (li'laycd hv reason of unestions between the detendant ddayed by

ana the tliiril party in y.liicli he is not concernerl; and the;i»«'™'

Court or Judfje shall give such directions, on terms or other- .iiie..danu.

u i-e. as mav be necessary to prevent such delay of the plain-

tilf. where it can lie done without injustice to the defendants,

rmi. Rule .3.33.

The words In brackets are new in this Rule. They appear to have

l.een taken from tlie last clause of the former Rale 1313 (.332 c>. see

iK.le to Rule 21". The object of the present Rale is to prevent the

iiliintiff from being delayed by questions between the defendant and

II third pnrtv. whether such third party is a stranger or a co-defen-

(lint The former Rah referred only to questions " between defen-

Mant's.- probably, however, including as defendants third parties

\vhen brought in.

1-bere is no express Pule like this under the English Practice, but

iliH decisions of the Courts are to the same effect
:

see Boirir v.

Ihirll.;, 1 Q. n. D. fi:.2: ir»r I'nHc,/ Rj. Co. v. Haircs. 10 Ch. D.

4*1- Hortoi. v. lo»rfo» ,(• y. ir. «i>. Co.. 38 Cli. P. 144; B.r/nir v.

ttr'.tr,, 22 Q. B. 1>. <l.'i7: '>" I^. T. O.'il : Hvtehm,ti v. Cnlorailc. W.

\. lS)a."40: and see note to Rule 2ir. as to the former practice in

cliiincery.

li
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(iii) Guardians.

817. Where a lunatic or a person o unsound mind ( not

so found bv inquisition or judicial declaration) might hofnr,'

the passici of The Ontario Judicature Act 1S81, have siied or

have been sued, he ma}' as heretofore sue by his committee

or next friend, and may defend by his committee or guardiim.

Con. Rule 335.

The words "or judicial declaration" are not in the English Hui-:

in other rwpects this is to the same effect as Eng. (1883) R. 1".',*.

The practice adopted by this Rule is that of the Court of < limi-

c€.'y.

plaintiffs. Lniubtlci

—

Ab Plalntlffa.—A lunatic so found by inQiiiHition iir

.iudicinl dprlaration under R. S. O. c. 65. a. 8>, and having n ..,,,

mittee. must sue by bim. If he has no committee, or if thf < m:,.

mittee has an interest in the subject matte- of the action adver-i.- t^'

the lunatic, thr »nit in certain cases may bt brought by the Atton . v-

Greneral: Atty.-iJtn. v. Panther. 2 Dick. 748. but is usually by nnxt

friend: Lioht v. LigU, 25 Beav. 248: Porter v. Porter. 37 CIi. P
42<t: who may be any person who chooses to act, just as in tlic i;i-p

of an infant I'Sfcitincr v. White. 19 C. L. J. 115: and need nnt U- n

solvent person: Shnrp v. Sharp. 2 Chy. Ch. 244; Crumley v. Ki,"i<-

tan. 3 C. L. T. 311.

As in the case of an infant the next friend may not be a marri "li

woman. If an action is so framod the defendant may mnv" :n

remove her. and stay the action till a proper next friend is nani^d

;

M(Hith v. Mastin, 15 P. R. 177.

A committee before institutinc a suit on behalf of a hinnp' oi

his e*itatft must obtain the sanction of the Court: Dan. Pra' .. "rh

ed.. 82 : 0th ed., 118.

If an action Is brought in the name of a person, who wn^ nr ilc

time in n state of mental incapacity, without either a committo.- or

next friend, the defendant may move to dismiss the action, hur nnt

if the plaintiff becomes imbecile after commencing an action in tli'>

ordinary way: Dan. Pr.. 5th ed.. 81. S3: Gth ed.. 118; Wartn<il> v.

Warttiahy, Jac. 377: Blake v. Smith, Tou. 594.

Where an action has been commenced in the name of a person nf

unsound mind by next friend, an inquiry may K- directed :u t\v

instance of the person alleged to be of unsound mind as to hi- i inn-

petency : PoirfH v. Letcw, 40 W. R. HS : O." L. T. 672.

An action which can he shown to he not beneficial to a lnii;ni-

plaintiff will be stayed on application, as in the case of an infnnr

Wntrrhowe v. Worstiop, 59 L. T. 140.

Where an action is brought by a next friend on behalf of a p-^i'in

allMted to he of unsound mind, but who is really of sound mind. ^••'

action will on his application, shewing by affidavit his sanity :ni'l

ability to manage his own affairs, he ordered to be dismissed " 'h

costs ncainst th(> next friend: Pnlmrr v. Wnlenhy. L. R. 3 Chy. 7".:^

and the defendant may make a similar application: f^kifiner v. Wln'i.

19 C. L. .T. 11-'t ar-d =»o Ji^fr^^ v. Wcntfrnouth, 15 P. R. ^~: {
vide Quavtz v. i^men::(r. e P. R. 126.
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The application must be to n Ju'lge iu Chamber*, since if the Rule 317,

atfida'it is contradicted or doubtful, an inquisition in lunacy mijht

be directed and the Master iu Chambers has no jurisdiction to en-

tertain such a question: Skinner '• White, supra.

If a plaintiff la found a lunatic, and a committee appointed after puiniifl

the commencement of an action, an order should be obtained for thetmominif

committee to carry on the proceeding.: Green v. Pratt. 41 L. T. 30,
J;^"/^;'-

and see Beall v. Smith, L. H. » Chy. 85. where the effect of the"'

appointment of a committee was said to paralyze a preceding action

by a next friend. If during the action the committee diei« or is

removed, and a new committee Is appointed, a similar order should

be obtained. If the plaintiff's solicitor neglects to obtain an order

in either of such cases, to carry on the proceedings, the defenciniit

may. before judgment, move to dismiss the action, unless the order

m obtained within a limited time; after judgment the defendant may

obtnin the order himself. See Dan. Forms, 3rd ed.. 55.

TIi<> Court has no jurisdiction over the property of a person of

nn-ntiiid mind, except to protect it. so tbat where more is desired

the proper course is to apply for the appointment of a committee to

pn -iTUte the suit: Skinner v. White, sup.; see Jonea v. Lloud. L. R.

IS Eq. 26.'>; BeaU v. Smith. L. K. Chy. 85.

As to the effect of a person of unsound mind being declared a

hnintic after nn action commenced by next friend, see BmU v.

!<mith, supra.

By R. S. O. c. 317, s. 53. the Inspector of Prisons and Public

(.'Harities is ex officio committee of lunatics detained in any public

afivlum. and having no other committee. Itiit the High Court may
appoint a committee of any such lunatic, and upon its so doing, so

long as the committee appointed by the High Court f^xercises such

nthcp. the Inspector ceases to be the committee.

Lnnntlos—'As Defendants.—A lunatic defends by the committee Asdeffn-

of his estate, if he has one. If he has none, or che defendant has nn Unnts.

adverse interest, or the lunatic has not been so found by in(iuisition

or judicial declaration, he defends by guardian o</ Htnii under this

Rule: see also Hoiclett v. Wilhrttham. .' Mnd. 423: Worth v. .1/e-

A'€j(;ie, 13 M. & G. 363.

I'h*' committee of a lunatic's estate is a necessary party defendant

Willi the lunatic in an action relating to tbat estate, and may defpnd

without obtaining leave: Dan. Pr., 5th ed., 82.

As to the mode in which a lunatic defendant in an action is to be

served: see Rule 157. and Wolff v. Ogilvy. 12 P. R. ftlo.

After service under Rvle \~u. no further proceedinjrs are to be

taken against a lunatic who has no committer, until a guardian ml

lUfui is appointed: Rule l')8. If the friends of a lunatic desire to de-

fend for him. they should cause an appearance to be entered for him:

sp*> l{\ile 21S (2i. and then apply in Chambers: Crawford v. Cniw-

furd. It P. R. 178. to have a guardian ad 'item appointed, see Rule

221. Any fit person who has no adverse interest may be snch

KuardianrDan. Pr., 5th od.. 16*). but in gfnernl the Official Ouardian

will be appointed: Rule 218 (3).

If no application is made on the lunatic's part the plaintiff may.
after the time for appearance has expired, apply for the appointment
11? n ^uaTdL"-?! by motion on notic : in which CH«e the Official

(Jiiardinn will be appointed, tmlfss iw be already acting as snliritor

^'i
II
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Xateau. for thf plaintiff, or for some other parties having an intenit in the
subject matter of tLe action aclverne to the iunatic. or unleHH tlic

friends of the lunatic aak for the appointment of some other per.-dii.
in which case some other proper ptrson may be appointed: see Ruh
218 (8). though some good reason is now required for appointinL-
some one other than the Official Guardian: see Rule 218. and note>.

Where proceedings are carried on without the due appointment of
a guardian to a lunatic defendant, they are not merely irregular but
void : H-^e Warnock v. Prieur, 12 P. R. 264.

The deieno- of a lunatic or person of unsound mind should lie ex-
pressed to be by liitt coiiiuiitffH' or cnanlinn ; Arch. Pr., lath t-d..

Where a person of .,.und mind not so found baii to be made a
party in tht* Mastei's office after judgment, or to be served with
notice of motion for an administration order, a piardian ad lih m
iiiiist bf uppointPd " in lilte manner as before judgment." that is to mh
liy analogy to the practice (see Rule 3) in an action before jiuk--
iiH-nt: see WiiMll't. and H'o/ff V. Oi?«vi/. 12 B. R. 645. The procedur,.
will therefore lie hy special motion in Chambers: in the latter ciKf
before the application for the administration order is made- Wolff
V. Oti,li-!i. Mupra; Ourin v. Itnizil, 1 Cby. Cli. 237.

Service of persons of unsound mind with an office copy of a judg-
ment, pursuant to Rule 2fe (3) or otberwise. is eflfected as the
(ilticer before whom tlie reference is pending directs: Rule 2l*ii.

A guardian tid litem to a defendant, who Iwcame of unsound min-i
after judgment, was appointed at the instance of a co-defendant who
wished to olitain indemnity from the insane defendant- Re Dimsoii
luhiixtun V. II Hi. 41 Ch. D. 415.

No apiiefii--

aiire lij

pfl-MOIIB uf

un SImilt!

21^-— ^1) Wliprt' no appearance has been entered to a writ

of siininions for a (lefendant who is a person of unsound mind
not so found by incpiisition or judicial declaration, the plain-

tiff may apply to the Court or a Judge for an order that a

guardian of such defendant he appointed, by whom he may
appear and defend.

(2) Ko such order shall he made unless it appears that the
writ wii? duly served, and that notice of the application was,
after tlio exjiiratinn of the time allowed for aiijpearance. and
lit least six clear days l)eJfore the dny in the notice named for

hearing the application, served upon, or left at the dwelling-
house of. the jierson with whom the defendant resides, or
under whnsf^ care he is at the time of serving such notice.

(H) The Officinl Guardian shall he so appointed, unless it

is otherwise directed. Con. liule 35t); Rules 23 June 1894
1314.

Knc (IHSSt R.
inchi'lcs the rn.^f

101 does not ppeak of nn Official Guardinn. and
of nn infntu wl.irli jc (itc provided f{\v hr
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Thi. Bole i> bued upon the En,li.h Chaucer, Order 7. Bule 3, a. RiU. HU.

Order., 4th ed., p. iKU: Seton. ith ed., ,00.

It would seem that Sunday 1> reckoned in cumputi.i^ ih. .i>: clear

da" .« i)re».«T v. Thorpe. 11 Jur. B, »ee al.o Bute, M, J+!, J4S.

i, will be seen, from the termi of Bute 158, that th. practice in

OutarTo i. theTa^e as uu.ler the En,. Ilule of 1883, and that even

H,ouri an appearance should be entered for a lunat.c. .t he ha» no

™mmltte^ or Viardlan ad Wcm. the plaiutiBE cannot proceed uut.l n
committee or ,u.™.

.
^ , ,„,,rehended that tlie intention

S'"the «u(c» h« aPpStVn may be' made on behalf of a lunatic

?or ?he appolmment of a committee or guardian ad Utem by whom he

may ap™r and defend; but that it no .ucU appointment is made,

Te plaS may under this Bule appl.v to hove a guardluu ap-

pointed.

Hv It S O c 'ilT s ."a. the Inspector of Prisons and I'ublic

rlmriues is ci' oljicio committee of lunntirs detiiili.M in any public

"
lum who have no other committee, but, in the case of a defendant

lor whom the Inspector is thus committee, service ot a writ or other

,aner on the Inspector Is not sufficient, but service must be made an.l

a enardian appointed ns if there were no committee
:

lb., sec. oo
;

see

also notes to Rule lUT.

Vnplications under Ibis liulc should be made to the Master or Moiimi in

other officer having jurisdiction in Chambers, not to a Judge
;
Craic-

ford V. Crawford, a 1'. K. HS. If the lunatic defeiulanl has lieen

touiul lo he of unsound mind by Imiuisition. or judicial declanition.

tlie Hiile does not apply, and he should defend by his coiiiuiitlee: Inn

where he has not been so found lunatic the Buh- applies, and it

-lioMl.l lie shewn, on the application to appoint a guardian, that the

defendant has not been found lunatic by inquisition or judicial il,-

claration: Cnucford v. Birdsall. 1 Chy. Cham. 70; and facts must also

IH. shewn upon wliich the Court may judge tor itselt that the poi;son

is of unsound mind; ihliityrc v. Kimjthv. 1 Lliy. Ch. 281. The

Oliitinl tJuardian Is to be appointed, unless a case is made for ap-,,rfi,.ia]

pointing another proper person; see Bule 218. It will have to be.nmhii.,,

shewn that such other person has no conliicting interest
: »'». «"'<;;'""i;|lvi.

»1 and Jmi,e» v. Bohirlmii, 1 Chy. Ch. 111.. Service of notice of

the application is necessary though the person to be served is out

of the jurisdiction : OBrini v. Jfoi»niiJ, 10 W. R. 273.

Vn appointment of a fuardian witllout notice serve.l as <iir.>cted b.v Notice ot

I Ills Bule was held to be void, and not to be a mere irregularity, and »m>iK»no...

10 be a defect not capable of being waived by the fact tlini the Offi-

cial Ouardian who was appointed, acted as such, and made all the

laquirles usual in sucli cases in the interests of the lunatic: II or-

,,:icl: V. Prirur, 12 P. B. 2CH.

ai». Wlieri' nil infant, or i\ pi>rs.in of iinsoun.l iniiifl ""t Appoint-

so found by inquisition or judicial declaration, is siTved with jmrtian^^

iiii .ifTico copy of a jiidtrmcnt or nnicr. or is made a party after ;'„,„','','","

judgment, a guardian ad Htm, shall be appointed for him in
'^^iZiu,

iil;e manner as before judgment. Con. Rule 3:i7. judirmmt.

Based upon Chy. Orders 522, .n2o.

Infanta.—Tlie appointment of gtiardians ad litem to infants he-

fore judgment, is now governed by Biilr:t li"2. 1,V,, loO. T'nd"r those
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««/« Mrvlw of the writ on the Offldal Ouardtan arf /(,™. ,^,„/orto con,tltut« him the (utrdlan of the Infant on who» behalf h.-

U

erved. where the Infant la .erred in retpect of hia internt In ane«ate, but not In actlona for iwraonal torta, or for the mere recoten-
of money; «e<. Rule J54. Where an infant I. required to be wrvHl
with an oBoo copy of judgment it i> ordinarily in that claaa of cnso.
In whkh .ervlce of a writ on the Official Uuardlan I. .ulSclent .er.
vice on the infant If an original defendant, and by analogv to ffii(,.
l>i (Kee ««lo 3). In inch canes, aervlce of the office copy of tli,

.
judgment on the Official Guardian would be «ufflcient aervlce on U,r
infant, and the Official Ouardlan would thereby l)econ>e ipm fan.,
his guardian ,i,l litfm. Where there are several infant defcndant-
to lie .erveil. by analogy to ««(<• 1.12. only one copy of the Judgmpiii
need be served on the OfBclal Uuardlan.

linamlloa.—This «iil« refers to persons of unsound mind not «ofound by an inquisition or order of the Court. The appointment of
giinrdian, „dl,t,w,„ ,uch persons before judenient is reiruinted 1,.,

Ko(p« 218. 221. \^ here the person is found lunatic by ln,|uisition or
order, it Is not :w.eHaary to appoint n mnrdinn ad li/cm for him, hi^
committee having powier to act for him.
The appointment is made on an nppliration in Chambers, nntrn-

of whicli motion may be served nions with the office copy of tli..judgment—or afterwards, but no further proceedings affecting tli..person of unsound mind can properly be taken until a guardian .,./
Ill) HI has been npiioiiiied for him : Wulff v. Ogilrii. 12 P R lU",Where the Master before whom the reference la pending, has nis.i
Jurisdiction In Chambers i; would seem that he would have powi-r
to entertain such applications.' see Unlet 4!>. 698.
Where a person has been judicially declared a lunatic, aervic- i-

elected on his committee, who should be made a co-defendant : Sm
Pr.. itb ed.. p. 311. and it would seem not to be necessary in such
a ca.«e to appoint a guardian o,/ Mem; It,., but whert the lunatic
has no committee within the jurisdiction, it 1ms been held proper t"
.rve the Offlcal Guardian ail litem on behalf of such lunatic «.•'

Re Hnnar. 12 P. H. 84.";. ,eit i,na-rr ; «i.e llnriioct v. Prieur. ««(,).!
and in case of lunatics detained In any rmblic asylum, see R. S. O. c
in", \iipra. p. 40!>.

infiTo? *** Where a person required to he served with an offioe-

("SSi's*""
''"'" "' ' i"'ls'™*'"t or order is an infant, or a person of iin-

irtZsuA
' °'"'°.'^ '"'"'^ °ot so found hv inquisition or judicial declaratinii,

servile is to he effected in such manner as tTie officer hefore
whom tlie reference is heing prosecuted directs. Con Kule
338.

Based upon Chy, O. 523.

lal.nt.. SapTlce of Oflee Copy of JndgniMit. — Infuita. — For th..rasons given in the note to the preceding Rule, service on the
Official Guardian of an office copy of a judgment renuire.1 to h..

nm^, ?" "", T- J"
"'^""" '""ice on the infant, and tl,..

Offlcuil Guardian thereby ipso faelo becomes his guardian ad lite,,,
see Rule .S. and Rr Viirrav. 13 P. R. 3R-.

™ .
»

.\ piardian ad lileiii must be appointed for an infant whether he
IS made a party in his own right, or in a representative capacity.
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,.„,. 0. «ecutor or truitM, or tho proc«dlnfi will be void a. agalnit Eal. m.
.uch intont: R» Jacluon, itcneu t. Croo*i»oiit.. 12 P. R. 4.5, tud

aee tupra, p. 410.

Lmaatlea m ro«md—Where a psmon who hat b«n Judicially Lunatlrf.

dwlared a lunatic la riqulrfd to be wrvcd with a Judgment, the

office copy .hould be directed to be »ervfd on hi. committee, who

should bo al«o made a co-defendant ; the »en,lce should alao be inade

or the lunatic a. well. unle» it 1> shewn that fm- on,- rea.on it 1.

,l„u8orou» to wrve him i.er.onnlly : Re .Uiffc;-. 1 (Jiy. t h. 21.i. See

note to Bale 2111, ted vide. Re Haaar, 12 V. H. tH.>.

Lnnatlea Kot ao roUB*.—Where the person retiulreil to be

Berved 1» o( unsound mind, but has not li..en judioinlly de-

clnre<l to be a lunntii-. the direction of the Master lietor.. nhom the

reference i» pending should be obtained under this RuU_ n« tn the

mode in which he is to be served. By analogy to Rule l.Ji (see Rtile

:(i it would appear that the pertwn with whom, or Miidei- wlmse i-ni-e

he is. should be directed to be sened: and. unless it is shewn that

service on the person of unaound mind would l)e attended with

danger. It would seem that he should be directed to lie personally

served ns well: see Re Milhr. 1 Chy. Ch. 2ir,: /,;, .V. ir,„.N,. L Chy.

Ch. 300: Kc J/firi. 2 fhy. Ch. 420. No prne..,.ding» can he validly

taken against a person of unsound mind who has no committee until a

pinrdinn ad litem has been appointed : lUh VA :
WnniMk v. Prifiir.

12 i'. n. 2114.

It is Therefore necessary not only to obtain the Master's direction

for sei ;re of the office copv of Judgment on ttie person of unsound

mind under this Buic. bat it is also necessary to obtain an order

appointing a guanlian ad Mem to such person. This is to be done

hv order to b.' obtained in Chambers on motion, supported by

nindavits. Bv analogy to Rule 218 it would seem that the notice

of the motion "should be served in the manner mentioned In that Rule.

and that it must be a sii clear days' notice instead of the ordinary

two clear days' notice.

Where the Inspector of Prisons and Public Chiu-ities is ef offfein

committee of the lunatic (see R. S. O. c. 317, s. 53 1, it is neverthe-

less necessary in proceetiiniis against the lunntic_ that__a guardmn

should be appointed of such lunatic : R. S. O. c. 317. s. o.").

Where a defendant in an action becomes of unsound mind after

Judgment, a gnnrdlan nd litem must be appointed for him before

proceedings can be validly continued against him
: Wolff v. Ogilvt/. 11

P. U. (Wo, Tliis must be done by order, upon motion, and cannot

be effected by merely serving the Official Guardian on his behalf:

Ih.; ». .1 iWe' Re Haaar. 12 P. It. r>45. where it was held that this

might he done where the defendant had been Judicially declared in-

sane. .«td qiiiere: see Wanoek v. Prieiir. .lUfira,

281. A person desirous of itpirointins <i snarfian for him- i'«™j^
^^

M'lf other than the Official ntmvclian to defend nn action or t;j»^«^^^

in.itter niav "o before a Jtidoe or Master with the proposed ITFulm

giiarlian. He must satisfy tlie .Tndge or blaster bv affidavit ji|»;«'j;

that the proposed guardian is a fit person, and has no adverse mnj Mtmji

interest : and tlie .ludfte or iluster may examine the proposed p'^opS.,^

fruardian. or the person making the affidavit, viva voce, or re- >'""'''"'
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*"• •"• quire further evidence to be adduced until he it latiBfied of llic
propriety of the appointment. Con. Rule 339.

llrli«d on C'hy. O. 5a>.

Thin Hule would appnir to apply to all cain o( dliablllty ith.r.
tbe appointment ot a (uardlan la nrmury.
The OIBclal Guardian ad liltm It now. by the direction o( IL

Court, appointed In all caaea, unleM aome npeclal rniion eiliti lorthe appointment of aome other peraon.

„ .V"^' a.
'""'"' ,» Irr'nularly appointed upon Inauffioi,,,,,

notice to the Infant, the appointment k„ .et anide on the nmili, ,

[ton of the Infant after decree: Hamlllon v. BamUlon. 2 Chv. cliIHO: and «ee Rr Jncknn, 3laiiry v. froo*ji*o,i».,. 12 P. R. 47.1.

(iv) Aclion.t hi( ami ai/niiiKl I'r.rliirmliip Firnm.

The foll„,vlne ffWr, 222-231. form a code, and mu.i in con .r„l„cthem I... read lOB^tlior: per Ixird E.her In irorrc.fcr. r,r.. H,,„H„,,Co V. fiirbank. lUm. 1 0. li. 78--M. adoptlne the vlevv o( f"v I
in Hrtitemanti v. Hah. 18U1. 2 Q. II. lt(».

th/m'r,;
^^"'^'

"""."'l 'J"^' "' ""'" "" "« P"tner«. l,v ,„i,„

f the^l„?„Vr°"'
!"•"" "7°- '""'' '"">' "'" "* »"«1 l-'li i'lunl V

SMh ,

'""' ""' *" ''°"""' •" ''»'" "" """» "'Wed n^

„™^.r "'",""";
'k"

""'< ="> f- '"*^: ""^ » Jud^enl „l,tn „,,1

nerit nKiiinst the otheri. not snerl : »ee note to Ruir 22S. ,,. 424,

11™"™™''' "**• Any tun or more persons (whether British subject'!
m.y^.u; .odor not and whether residing within or without Ontario)

claiming or being liable as partners, and carrving on business
within Ontario, may sue or be sued in the name of the firm
of wliieli sucli persons were co-partners at the time of the ac-
cruing of the cause of action : and anv jierson may in smli
case applv to the Court or a .Tudge for a statement of the
names and addresses of the persons who were, at the time of
the accruing of tlie cause of action, co-partners in the firm
to l)e verified on oath or otherwise as mav be directed. Con
Rule 317 -rm-cnrfcrf. (Eng. 0. 4S«, r. 1.) [''''• also Rule
144.

1

Follows in Biihstance Enir, It. ln«l. o. 4Sn. r. 1. which wo. tli-snme as EtiK. ISC, O. IR. r. 14. with the addition of (he word,and cnrr.nng on business within the jurisdiction" C within On-
tario" in the abore Rule).

The words in brockets are not in the Enitii.sh Rule, and have been
inserted to make clear what seems also to be established bv decision

,",1*= ,S''"",^"''
"' "" ^''"- ""''• "" O""' '•• Anderior. 1S!>2.

1 n^-lf'-^Y'T"/'' ^"" »""«•'"<' P"- '•^ F'ri««k <« Co.. ISOt,
1 l>. B. i»4

;
Shepherd v. Himc* rf Co.. 43 Ch. D. 231.

The application for names and addresses is not to be ' bv sum-mons as provided in Eng, R., but by motion (in Chambers as a rule)
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,„i iioiite iu tlie u.uai way. Tbi- woriln '( ourt or a. Judge" couferEmUMJ.

juriwlktlon » the Mwter Id Chamtwrn and like offlceri In Cbam-

IrtTtt ; M«« Hule 0.

riif Jud. Act. 1881. Rule HW (now the above Rutv). Bm aulbur-

izp.1 tb» MuiDg of partners, and emjwwered partner* to tue or he sued,

iD thf- Hrm name. Formerly all the partnero mtwt have been named

indivl.lufllly a» partie*. and if lued were requlrwl to be jointly wed

u their liablHtv la Joint: lee Kendall v. Humi/foii. 4 App. Ca«. 5(M.

Now the aitUiii may be brought ag«ln»t the firm without fini auctr-

taining who the partners ar*-.

If a Hrm In sued an Much strviff may Iw etrt^-ied either upon any

one or more of the partnen. or. at the principal place of busineM

of the partn-'i-hii). upon any person having the cotitrol or manage-

ment of thi' t)UBine»B. The partner* are to appear Individually In

Hu'ir own nnmen. but all aubaequent proceedlngH go on in the name

of the firm : Rule 226.

Aftt'r jinlgment against the tirm, execution inny i«iue as provided

in liutv *-->.

Diieloanre of Kmibm aad Addreswa.— If partners an' suins [XK.i^ure

in the nani<' of the firm they must, on the demand of the defendant, by iianner*.

ilhrlosp the nnnies of the partners: Uule 144: and whether suing

or lieing huwI. they may be ordered by the Court or n Judge, on the

flppilt-ation of any party to the action, to make such disclosure : fi«te

222.

The uniries of the partners composing firms for trading, ninnufao-

turmg or mining purposes in Ontario, are also required to be regis-

tered in the registry office of the registry diviBion in which they

carry on business: K- 8. O. c. 1.52, s. 1.

A plaintiff in a class suit cannot under this Rulf be c pelled to

disclose the names and nddresses of the persons on wl.>iae behalf

he sues: Leathlcy v. McAndretc. W. N. 1875, 250.

A form of notice of motion for a statement of the partners under

this Rule is given in the App. No. 58, and a form of order in Xo.

113. (See H. & L. Forms. Nob. 103, 403 and 404.)

The order for the statement cannot be enforced by attachment
under Rule 473; Pike v. Keene, 24 W. R. 322: 35 L. T. 341.

See also notes to Rule 144.

eop* of thtt Rnlaa,—The Kniea in effect merely furnish a con- wiut are

venient way of proceetling by or against the individuals who constitute flrm* "'thin

a firm, by enabling them to me. or be sued in the name which they ^^^ '^

have adopted for bupiness purposew. Their creditors are enabled to

reach in the first instanre the property of the firm, but also under cer-

tain circtimRtances (see Rule 228i the property of the individuals: see

Re Franeet Handfttrd, 1800. 1 Q. B. 566.

A proprietary club would appear to be a partnership in which the

proprietors are the partners, and may be sued in the club name

:

Firmin v. International Club, 5 Times. «12, flJM. As to a member's
club, see Overton v. Uewett, 3 Times. 656; The Granvill« Club, 28
Sol. Jour. 513; Stamtfield v. Hidout, ,5 Times. 656.

A= tn whether trsdps iinifn* i^nn h^ c" sn^d, «<'<> Tnff Val^ R>>. v.

Amalgamated Society of Railtfoy Servantn. 1001. A. C. 426; 85 L. T.
147: and other cases noted under Rule 200.
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Th« Wale onl; cortri tb< «m o( two or mart ptruna trxllniru . arm, It doM not lulhorlw • .lofl. i»r>»n orrjlni on l)ii.l„„!t

, .°V°"„°' • ""^ " »• ' "" «™ "•n*: ••• Una v. r»o,„„.
•o». II) P. n. 310: St. aoiai„ r. HoHr»i.iw, 1893, S Q. B. U II.
«i....l V. C«mltf„n, 23 g. B. I). NW. U< ma; b. au^l la ll» ',.„„.:
or .tjlr uoil.r which b« carrin ou biulnHi, under «al« 281. but lun.i
sue lu bU on-u namt.

8e», alio, ai to the iraeral icopa ot R,lr, 222-231, an artlcl.^ In
the Law (Juarttrly Maiailne for 1880, p. S3.

Imfut P«»tmaF.—Thit Hale appIlM though one of the partner.
I. an Infant: H«,n, v. Uea.ckcmp. ISIO. 2 g. B. .VM: we He Hi:,".rhamp IWM. 1 (J B. 1 : but the Judfment .bould he expr..,:M„1 ,„he either a(aln<t tbe «nn "other than A. B.. nii Infant." or im-.i!,!,

18I«. A. I
.
OOi : «ee pp. 012. 013 : but lee Hull 22.".

"" ""IfT*^ " «al««ia WithlB OmlMlo "—Under the i,i,
«ent liuUi the te.t of the power to .ue a Brm b.v lt> firm nan/e i,whether or not It "oarrlee on builneH within Ontario": prr LorrlUavey In Worcetirr Cilii. rlc. BankiHt Co. v. fWbanli. ISm' I Q n
p. Mm. fw that the Huff ha* no application to actjoiu by or aninna foreign Arm not carrvinj on bu>lne« within Ontario, the nie,„.
lier« of which are domiciled and renident out of Ontario, even thouih
a pnrtner lie teuiimrarll.v within and .erved within Onwrlo' Amr
V;

*°;""'°"' «"' '*»' ••'>'"• ""1: 0™"( >•• .4ii<ffr.o». 181)2. i Q BlUB: but It appllea to a firm carrying on businew within Ontario
though It be a foreign or a Rrltiih or a colonial arm. the memlvr,
of which are re«iile.it out of Ontario : irormjlcr. ttc, Bankuo Co
V. firbonl-. etc.. Co.. 18!M, I Q. B. 784.

o»"».nK o.

A» to the difference between ' carrying on bnaincM " and "
trniia

acting lin»me«». >ee .V<;»o» v. Lens. O. L. R. 30. 32. and Aale l.-,ll.

A plate of bu.ineM held in the name of the firm In charge of n
partner or cniplojee would »eem to be neceiuarv to bring the linn
within the meaning of thii Rule. Regular vialta to Ontario to pur-
chase good.s to lie sent to the Arm is not " carrying on bueine..

"

within the Ryle: jee nivgMon v. Rohcrlt. 10 R. 223 ; TO L. T 687-
IForcr.fcr Cilji Banking Co. v. Firbenk. 1894. 1 Q. B. 784: .erf o».,r,'
whether a place of buslnew Is necessary eicept to effect •ubstlttitioiiai
service on a manager provided tor by Rule 223.

A partner may perhaps be considered as carryinc on businesi of
the brill at his regular office though tbe nonie of the firm do.>« not
appear there: see Aeinrtnann v. Hole. 18»1. 2 Q. B. 83. where some
such circumMances existed, but the former Rulr, were held not to
apply-

A foreign corporation haviog agencies within tbe jurisdiction and
conducting a trade therein by means of steamships was held to be
" carrying on business " within the jurisdiction : La Baurgogne, ]8!».
A. <;. 4;il: 7!> L. T. ;^10. 331. So a foreign corporation liaving "a
stand at tbe Crystal Palace for eibibition of their monufactuie^ at a

c.vcle show." ond for explaining their cycles, taking orders, and press-
ing the sale of their goods: Dunlop Pneumatic Tire Ca. v Irlim
Oaelhchaft. etc.. IIKG. 1 K. B. 342. See also .Vchoii v. Lenz. ." O.

The mere eraplo.vmi.nt of an agent within the jurisdiction to aolicit
orders, but uol to uinite contracts, is not "carrying on bualnem
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' witbKtandlng Bula m.
* (tnt'a oOc*

;

V. Oocdmtit,

"rurryiii^ OO bltaloMi Fnrrlicn
>i «iir ( . ira tirm nam*. Au "'"'
t' O'ltrl I .til tbf partnerit In
r ii in u (.oiiiuiir'duim may In*

; 'ion rfip.s'titia the aubjvct
U-'en brought within Ontario
Hamlga d Co., 8 TiniM, 231.

roralgm Flnia u Oafndaata.—The Inditjdual iiiembpra of n
tomeii Hrm may ntill It 1« prMumed be sued Jointly in any CBjtc witb-
In Rule Itl-: but unleaa carrying on buslnpMH within Otirario tin* tiriii
rnnnot b* itued in the firm nume (even hr jpave undpr Huh- lit"-
f).,6to» V. frtli, )8U1. 2 Q. B. 1(2). wherp th» uiviulien of th.. flnil
(or any of them

: litiiaa Co. v. Ogilri/. IWl. 2 (
'h. ai I r™lile abroinl •

«< ;.rr Lord Darey In WorcCTler. rtc, BaitkiiiD Co. v. Fitbtiiik Igw
1 1/ B. 7110: and aee jrcKern. clc. v. Pcrrr. 181)1, 1 y. B. 3(M, under
thp former Hulot.

Wlipre a foreign firm carries on bii»ines« witbin Ontario, that cir-
cu[u«tanoe malies It under the ff»k. subject to the jurWiction of
tile Court, apparently, whatever the cauw of nctlon may In- It will
not be necemary to bring tbe cane within Rule in2. or to obtniu
leave to l.«ue the writ agalnit the Arm. Aale 223: Woroilcr ,lv
ItiiHktHff Co. V, Firbank, 18W. 1 Q, B. 784.

The writ when laiued however muat be «erved according to Homeone of the mo,le, pr«crlbed by ft»|, 223, otberwiae the aervice willnot be .ufflcient to bind the Hrm and aupport a judgment Salmi
i ,' ''Jt SSl^ S™ "' i<'^t^"'t obulnable in »och an action

7r/'!l' f-; ^ '^- S"'«<l"«l'>"«l -"Vice in mode. „;, p",:

action in thli «.le, and from tbe last clanie of Rule 223. it would

S'l'n'",!,'.'"" """"'r"
'"°'* «""" -y «v„lhelS7,ue or 1^"ued In the firm name, bnt In the ca.e of defendanu, if the dis° olo-noo was known to the pialntlS at the time of th, isije of the writ

n L, h
."^'1'",,"'""° "" •'"risdictlon «>ugbt to be made 11^'

m-t be Individually served: we fl.lc 223; Fi.hfr v. Wa(o" 28

aaa. \M,(.re persons are sued as partners in the name of serrtc
til., firm under Rule .',') (he writ sluill ho served either upon
nn.v one or more of the partners or at the principal place with-
in (Intario of the biismoss of the partnership, upon anv person
iiininir the control or management of tlie partnership busi-
ness tliore; and subject to these Rules such service shall be
•ieeined pood service upon the firm whether anv of the mem-
^r-- thr-re,-,f .ire without Ontario or not, and leave to issue a
writ against them shall not be necessan- : but in the ca.se of a
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partnership whii-ii has been dis:?olved to the knowledge of the

piuintitf before action, the writ of summons shall be served

uijon every person within Ontario sought to be made liable.

Con. Rules 265 and 317 amended. (Eng. 0. 48a, r. 3.)

The Eng. O. -iSa, r. 3. is to the same efifect.

The service provided for by this Rule is of a writ issued agaiust

a firm by its firm name under Kulc 222, i.e., of a firm "carryitii;

on business within Ontario."

For«icm Firm.—This Rule applies to foreign firms carrying on

tusiness within the jurisdiction—but not to foreign firms not so

carrying on businese. Foreign firms not carrying on businesy within

the juriadiction must be sued in the names of the partners, eacli of

whom must be served : see formerly H. & L. Jud. Act, 2nd ed.. 'A\.>1 ;

and Huasell v. Cambefort. 2J: ^V B. D. 520: Western v. Perez, l^lll.

1 Q. B. i;04: Xuiter rf Co- Vf^sxager-'-.t .Uaritima, 54 L. J. (j. B.

527; and Lj/aaght v. Clark, 1801. 1 g. B. 552.

Firms DlsaolTed Bafore Action.—Notwithstanding the di-

solution of a firm, it may still be sued in the firm name: In n
Wenham, IIXW, 2 Q. B. «98.

But the concluding clause of the Rule seems practically to r.'ini.r

it useless to sue partners in the firm name if the firm has been dis-

solved : for notwithstanding that a tirm existing nt the date of ih'

accrnal of the cause of action may be sue*! in the firm nam-',

although it has been dissolved before action, yet every individual

member of the firm, resident in Ontario, and soueht to be in-.uU-

liable, must also be personally served with the writ
:
and in -w li

a CHse partners resident out of Ontario are not personally bouii.l liv

service on those within Ontario, and cannot be made individiinily

liable unless thev are individually made jmrties and serve*l un.l.T

RuU- 102: see Huh 228, Wigratu v. Cos. 181*4. 1 g. B. 702: 7ii 1..

T. or^O: .Shepherd v. Hirsch, 45 Ch. D. 231, and " Service on a f.-irt-

iMT." infra.

When a partner dies before action brought against the firm, :i

judgment against the firm can only bo enforced against the surviviiic

partners, and the partnership assets : Ellis v. Wadeaon. 1899, 1 Q.

B. p. 718: 8*) L. T. 508; and the same result will follow where ii

partner dies between the service of the writ and the trial of the action

and judgment : lb., pp. 718-19.

Where a partnership, unregistered, eiisted between A*, B. and i".,

under the style A. & Co., and A. absconded, and three days later *'

made a secret assignment of hi*» interest in the business to B.. aiil

two days thereafter, before the announcement was made public. «'.

was served with a writ in m action against the firm by its firm

name, of which proceedings B. was aware, it was held that the per

vice was good: Bank of HftmUton v. Rlakvglrr. P, R. 130.

Serrlce.—The service provided for is of a writ issued aeniii-'

a firm by its firm name nnder Rule 222. i.e.. of a firm "carryine

on business within Ontario."

In the case of an atfion against a foreign firm an a firtn,
>;

against a firm, somf members of which do not reside within Onta. ".

service must be effected as in this Rule mentioned, and In the cnsf if

a firm, none of whose nieinbefM reside within Ontario, no other w-»\"

of imtwtitutional servici' than upon the manager as mentioned in tlii-=;
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Italr iH ftuUmnzwl: Worciitcr, etc., Uanking Co. v. Firbaiik, 18tM, 1 Rnl* ttS.

g. 11. 7S» ; 70 L. T. 443.

It does not seem to be clear whether a partner within Ontario may

be served for the tirm under this ItitU: \>y Ht-rviiiK him. ncH pemm-

ally I'Vit Rubstitutionally : see ShillHo v. VhUil. \V. N. 1883. l*(tH

:

Crnyl'i V. Jackson, 3 Times, «5(-> ; Worceaicr, etc. v. Firbank, 18D4.

„i 111) 71»2 aiid 700. 1 Q. B. ; and TO L. T, p. 44.'. Where n partner

is only substitutionally served, it i» douhtfiil whether exetutiim c-mld

issiip HRuiust him. without leave, if he does not appear in the action :

sw .lacksun V. Litchfield, in note to Rule 'SJH.

is contemplated ; see last clause of Ruh '.^i8. St-rvice on n partner ^^„^^^

tpmpornriiv within Ontario will probably suflice
:

see PoUvxfcn v.

SHm>n. U'."Q. B. 1). 792; Shepherd v. Hirncli. -kZi Ch. D. 231. These

rns»>s are probably again authorities on this point though decided

under the reiH-aled Rulcti and overruled in UV«(frit. etc.. v. Pcrrz,

mm. 1 *J. It. 3(vi, for reasons not applicable under the new RuUm.

The words used in this Rule are " be served on one or mort- of the

partners." without any express (pmliHt-ation that the partners perve<l

:irf to lie within the jurisdiction, but as under the old RuIch it was

hi'ld that words equally untiualitied must be confined to persons

within the jurisdiction of the Court, the same rule of construction

will probably be applied to this Rulr; see Rutoull v, Cinnhrfort. 23

H. n. D. ."»2l»: St. Gobain, etc.. v. Unyrrmann'H igeticij, 180,'*, 2 Q.

I!, lit*."; Rule 228.

Furthermore service out of Ontario is regulated by Rule 1C2 ;
s<'(>

nott-s to that Rule, and by the terms of Rule 223, leave to iss.ie a

^Tif is not necessary as against the members of the firm who are

out of Ontario, which may point to a service not reQuirini; to be

f^iTiitinized under Ruir l»i2, by renson of the sprvice being within

Onlitrio: see also ttie last clause of Rule 2'JH.

In a ease within RuIr 102 an order may \»' made for service of :niy

individual partner so as to reach assets of his in Ontario under Ifiih-

22M. (see last clause of that Rulc\ ; but such service will protmbly

only hind the partner served: see RusHrll v, Vambrfort. and other

casi's xHprii ; and it would seem that such an order can only be made

aeaiiist partners individually dofenrlnnts: see RnU- 228 (2t. and

IMiMin v. i-'c«((. 1891, 2 (}. B. 92: and quarv whether any order

liinding uti»n the firm can be made other than for service of nil the

pnrtners: lb. If all partners are to be served out of the jurisdiction.

n-* object is gained by suing the firm by its name rather tlian the

partner!* individually : see per LindlfV, I...I., in Weiitvni. rtr.. v.

r>ri;. 1891, 1 Q. B.. at p. 314.

If the person served as a partner is not e partner, the service

[i:;iv lie set aside with costs on the application of the tirm: \*7«on v.

fa'itoriHu. 49 L. T. 5tV4.

business in (uVurio;

and

Service on Manager. — Service otherwise tlnui on a iiartixr. Oh ^ mon-

liiust be luade upon some person having the control

of the partnership business at its principal place of

'Mii.ir.o. The Lng Rule adds "at the time of >uch s(

lliiit must U> the meaning of this Rule.

The substitutional servire on a nmniiger. thus authorized, is good

sirviee upon which to obtain judmr.. nt and t'Xt'iiitioii a;:ninst the

liriii.
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**)•• Aa to what constitutes " having th*' control or management of t!i.^
asft, ns. partDersbip business," see BaUtie v. Qoodicin, 33 Ch. D. 0*H

hettiemann v. hale, 1801, 2 g. B. 83 ; Orant v. Atideraon. 1892. 1 u
B. 108: WorcvAter, etc. v. FirUnk, 1894, 1 Q. B. 7&i. in not.'s t ,

Rule 222. Service od a receiver or manager appointed by thf Court
of the business of a firm in litigation will not bind the iirm h'''
fioH-era, 1897. 1 Q. B. 14. Where a manager is servetl, notle- m
writing that he is served as manager musr be given : Rule 234.

As to when e.tpcutiou may be issued against partners individiitillv
«ee Rule 228.

Notke of

cft|)acit.v in

which a

334. Where a writ is issued against a firm and is served

as directed by Bule 223, every person upon whom it is served

shall be infcrnipd hy notice in writing given at the time o"

service whether he is served as a partner or as"a person having'

the contrfil or riianugeinent of the partnership busineae, or in

both oharaeters. Tn default of such notice the person served
•ihall be deemed to he served as a partner. New. (Eng
iSa, r. 4.)

Snmo ns Eng 1 18831 O. 48a. r. 4.

'I'hf notice i** required ap)iarently for the purpose of ennbliiiir th-
person served to know whether it is intpnded to charge him ;i- ;i

imrtii'T under Rule 228. and to enable him to dispute that he !-. :i

piirtner. If he is only manager and not a partner he need not !\\'-

priir nlit're the notice informs him that lie is servp(^| only as htivin.:

control or niaiiagement uf the Im^iiass : Rule 22<».

For a form of notice, see II. & L. Forni.s, Xo. 74.

If served as a partner the delivery of a notice to that cff.'cr i-

not iiert'ssary ; ilif Riih provides ih;u in 'I'-laiilT of notice ili*> pfr-..!i

servt><l is to be deemed to be served as a partner.

NN'iiere tlie notice is that he is served as a partner, or whef ni
notice is given, and tlie jierson is therefore deemed to be served -a-

a partner, he may. and probably if not a partner should. npp-::r
under protest denying that he is a partner: Rule 227. If be .li..><

not appear under protest, or otherwise, it may he that pxei-urion

may l>e issu>-<l againr^L nim undt-r Rulf "JJS U''. I'lobably a nrntinn

may lie made by the firm, at any rate, to set aside service eflF.i-r.'i

upon a person as a partner .vhere he is not a partner: .Yr'>,o,, y

J'wtonno. Ill L. T. StM.

It may not always l»e jiossible tn ascertain before servic*- tKe ii;nii.'

of the person in charu'i- of the business, and the notice tlioueh i—
(juired to be delivored ai the time of servic iit-.-d not be direiifi!

to any one. and neerl nor eontain nnythiiic bur ih-' iintificntion ••'

the lapaciry in which thf person is bfim: at the time served with
the xvrit.

Where v.o such notic-e is -jhen and tiie

partner tin- siTvin- is ili'fcct ivf and may b.>

tion of the firm: 'lihton v. /^c Tcmfn*, i\ O,
juilinii'ni lias Iteen nbtaiiit'd iifter nppearanc

pi-lNun set IS n"l
set aside on ihe appli'

I,. U. tliXI: but not a!>

• tiy the (inn: //..

ApiicRrnitcf

of p»nneni
22ff. Persons sued as partners in the name of the firm

diall appear individually in their own ni'.uie-. but nl! sn!,-,-



PAKTXEKSHIP FIRMS.

quent proceedings (a) sLall continue in the name of the firm. R

Con. Bule 2t^. (Eng. 0. 4aa. r. 5.)

S;iua- as EDg. (1891) O. 4»«, r. T*.

Kfi The.se v. itrds sliould be coiiliue<i to " subseyueut i)ricee(Jiii;x>
"

l.ii ill, itlaiidiff: Langman v. Hudson, 14 P. It. 215: iu that cas*' ii

was lieltl that u defeuce and counter-chiiiii by the defendant, iiidividtt-

;;ll\. i> legular. at any rale in an action against a tirm after its dis-

xliuiim: but see Ellis v. Wadeaoii, infra.

Appearance. —No appcanmce is to be entered for the fimi. Part-

A

uer;;. whether served personally or not, must appear individually

wiihiii the time limited tor appearnnct' computed from the tirae

"t ii v;ilid service of the tirm under i{iih' i;j3 ; and the appeuraiKf nf

.1 iMitiier is an appearance un behalf of the tirm so as to found
[iiui-t'MlinjT'* Hjjainct the firm under liiilv iHKl

: Liimght v, Vlark. lS'.t1.

1 Q. B. o50. Probably an appearance under protest under liuh '~Si

\\\\\ not bf sulticieut for that purpose.

Srmblc. an appearance not under protest Is iin admission that the

i)er>on iijipeuring is a partner : see Dtiriit; v, Andrr, 24 (J. It. 1>.

TtMS: 'JS L.T. l"'l : Zuccato v. Young. 'M \V. K. 474. under the farmer
liractice.

s-iiiUc. also, that a person claiming to be a partner may, aftei- n
sprvice of the firm under ii!«/e 223. appear, notwithstanding that his

liiiiiii to he a partner is disputed- see Robinson v. Ward d- Son. 3*)

SnI. Joitr, 415.

As to the effect ol partners severing in their defence and not rais-

ing the same defences, see Cropiter v. l:imiifi. 20 (;h. I). TOO: ."il L.

T. TuU ; and Smith v. Cropper. 10 App. Cas. 249.
,

Kiuh partner appearing is entitled to put in a defence for the
tinu: Taylor v. VolUer. 30 \V, Ii. "01: i.'//w v. \Vad<soti. 1800, 1

<}. It. p. 717; SO L. T. ."iOS, though tliey should endeavour by agr-v-
iii'-nt to put in but one statement of defi-nrf : KIIL^ v. W'mlfson,
• tifrii: liut it is only a defence for the lii-ui that ti partner 'an put
iu : he is not entitled to put in a personal defeucf; /i'//i"y v, Wadenon.
'iiimi; and the defence must l)e in the naiuf of the liini. even tUouuli
Pfiiding the action the firm is dissolved by the death of one of the
IMi':ii"i'-. ;iiid t!ie defence is delivered liy the surviving partner: II-.:

I ',: >.e Ln II /nil (III V, Hudnon. supra.

Aft'T api)earanee by any partner the pl.iintiff (^innor -iu-.i j'i<lv;-

tiieiit ajiniust the lirm until the defence of e\ery piirtner appcar-
i!U' is disponed of; ,1</«ihi v. Toirii'nd, 14 (J. H. In;',: Jurkfon ,

.

I.ilrhfirld. S Q. It. I). 474; Mitnstcr v. rnx. 10 App. ( 'as. dSO.

'I i lilt for Ai'iiiintiiic*

.

—The time for apiiejii'iince. v\ liere the writ isT
-i\e(] ,,n the nianacer, pnd also on n pjutnev personally, runs fioni

I lie date of the last of such services: see .\ldii> v. li^- !:lrii. 2-' Q.
i;. I*. .-43.

Siilicitur's Auth'nitii lo Eniir .ippfaronii

.

—Where a partner has s,

rot lieen served but an appearance is entered for him by the in-ai
-nmrions of a i-o-jiartner. who has been -en

419

*ini

[ir

I. SUeh

m.t

ipT>eiiraiice if unautliorizeil will be
ppliealiun of the partner
(••m,,rr. 1.' P. R. 41S: but
Pitriner to defend the actioi

ivhos

1-11 behalf of the

I'l aside on the
name it waq enie

pri.-e of irouds

ed:

fi>u>nhmilh. WM\.
•'.'7 '2

(J. P.. .r.H!.
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RulM Where oue piirtner is an infniit. nuil appears by n gunrdiim -„j

226,237. litem, ihc npiM'nronrf is proper: Uuirit v. Heauchamp, 18W, 2 y.
H. ."hti: tiit L. r. '6~'S\ but a« to the form of the judfi^mept, see tuii-
xo Rule 2*-'7

No Appear- <».»*» n-i i i -r. i

Mice.x.tiit 2i.<ff. U licre 11 writ is served under Rule '2'i'i upon ii p.r-
^ **''"""

son having.' the control or management of the partnership
business an appearand' hy him shall not lie nccessarv iiiilf."

lie is a memher of the tiriii. AV/r. (En^. 0. 48a, r. 6.)

Siinip as Eug. (IHlllI 48w, r. 0.

An appeurance by a pcrxou deRcribing himself as manager sImhI.i

be refused by the officer unlefls it its under protest pursuant tn A'u/.

Appearaui'
uiicfrr

lirolett nf

l>eraon

^ 337 A ])erson served as a partner under Rule 'i'V^ muv
enter an appearance under protest, denying; that he is h pitr;-

ner. hui >ueh ti|)penrame shall not preehide the i>lain!itT rn.i:i

otherwise servinjr the rirm and oblainin<r judjrnient airiiln-!

the linn in default of appearance if no partner has ent'-i"!

an appearance in the ordinarv form. .Ww. fEng. O. !>>;

r. r.)

Siiiiie as in Eng. ( Ih'Jl t 4Sfi. r. 7.

Form.-—For a form of appearnnfe mulei' ]n'otcst, sf. ||. »*; i..

l-'oniis No. in".

ContevtliiE Denial of Partnership.—If rhe plnintiS i]i<-i-t~

tiiar tln' iM^rson serv.-d is a iiartncr, hi' may it would seem, ninv
in I'liaiiitwrs t.> vtiikf nut tlif Jippt'jirnnct'. sbi-wing that lln' p.T-'in

s*i !tp[M'i\rint£ is !i partm-r ; upon such n motion probably an i>*i;i'

iiiiiv be dire<-tc(i to determine the qUHSiinn: see Wnr'txtiT Buiiki.n

f'o. V. TfhU'r. :i Times. TlWt: and /*';n.^ v. \I»rri^. 10 K}. B. R -i.y.

('ases .if an issm- directed under Itul' 'J'lHK This course wi!] ]tr"-

bnbly be fxpedieni wh'-re there is uo otlirr HK-iiris of aervitm tli'

tinn iHii.^tiiint ro l^uh -^Z^.

Re-ierTio« of Firm.—Tin- plaintiff may leave for decision in lU-

artii.n (pnibnlily under Hulr 1128 ^^2'. when execution is sought t ili-'

iinesti«n whether the ptrson served is a partner, and may Rer%p ili'>

wrir in sMuii' other way pursuant to Ituir l.*23. so as to hiatl ili

^i^m.

.* Ill sHveral partners dop« not appear. juiiL-

- t'd jmiiinsi him individually. .TudginenT if r-

m.-n-d niuM follow thf writ and be against the iirm : lack.'mif .

Lilrhfirhl. s »J. n. I>. 474: Adfim v. Toimin.f, 14 <^ H. 1 . HKS; ( -

lii'" discussion ut ihis lase in 17 L. .[. yi!4 ' : Firmiii v. hitcninti'-'ml

< hih, ."> 'I'inu's, til'J. Hut wln'iv luic nf the nartnt-rM Is iin itii':ii:.

Itie judgment gi\en against the ttrn

mfaiit : Umrit v. liiinirhamii. lN;t;{. ;

It'UufhuMi'. 1S1H. 1 ii. H. I ;
.V. r.

IH'.»4. A. f. 't07.

Jadgment.— If

should ,>xpre«slv excfpt

, H. .\'t4, t;ii I,. .1. :!7:i;

ii'.i,, l.'.ivll V. lir<iii'l.-<

i:> ion ntiiy be ><) nni:l»r leuh nuamst l^dl^' Inn!
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Wh^re nn acrioti whs hrnuRht anaiofir a Rrm, nnd ont> of tl»> part'Rnl«3M.
iiprs imlividnally. aud tbf imrtntr only appfarwl. hut Ht'iiaratc dflVri'-*^

were afterwards dfliver^d l».v the pnrtupi' anfl tli*" tirin. it whh hfid

that tlie dffpnce of the Hrni rould not be struck out: Ttiiilor v.

<;.llUr d- Co.. -.Mi \V. R. TOI : \V. N. IHHl'. m-. M L. J. Chy. M.%:i. Tl.p

iiriii is «uerl though appearancr' nuiat l»e hy thp partners individually.

:ni I. fl.i refcard»* any claim iiKsiiut the tiriii. the defence ti> bf tiled

must Iw for the tinn and in the lirui'M Baiue: KIHh v. Wadnion. 18WR. 1

(J. H. 714, 720.

In MuMier v. Railton. Hi Q. H. 1). 4"k U g. It. I>. 43.% (affinii*'d

in the House of Lords, in App. ("as. lW<ii an a<-tion was brought

iiirinnut a linn. " R. & ("o." i R. appean^ inrlividnnlly and the plnhi-

tilT then delivered a statement of claim against " R. snwl as K. &
Cd." anil obtained judgment. Afterwnrds discivering rhat ('. was
n uieniber of th" firm of " R. A: (_*o.." plaintiff was not allowed to

iinieud hi.s jiiilcmeiit to uinkf it ronform t'> the writ nnd bo a j,.dR-

iihTir iijiainst the firm, as lie bad chosen to sui' R. individually.

Whfrc a partner is spr\ed after a service on n mniinKer or other
[icr^i'ii under Itiilv '-*2:t. judgment by default i>f nppi>nraucp (vnnot
It.' si-rned until the requisite time has expired .'if:er liir second ser-

in-..: M,li,i V. Bivkley. 'J." (J, P.. ]>. ."C!.

^38.— (1) When,' a judj^nnent or order i=: nhtainod affainst ^-.T'"'""*

ii firm, execution mav issue nnsiuHt a
ftrni.

(/' ) Against any proper!)' of the partnersliiy) witli n

Ontario

;

ill) Against any p*'rsoii who has appeared in his own
name under Kule 235 or Ruh> 230. or wiio lias

admitteil on tiie pleadings that ho is. or wiio has

heen adji.dged to he. a partner:

(() Against any person who h«s been individually served

as a partner with the writ of suinnions and has
failed to appear.

(21 If the party who has obtained the judgment or order

» hiiiMs to lie entitled to issue execution against any other pcr-

^('ii iis being a tuemher of the firm, he may apply for leave so

\<t do: and the Court or a Judge may give sueh leave if the
li;iliijity be not disputed, or if disputed may order that the
lijihility be determined in any manner in which any issue or
'jiie^riun in an action may be determined. Except as against

?^ny property of the partnership, a judgment against a firm

slijill not render linlth'. release or otherwise atfeet anv member
ihereef mIu. was out of Ontario when tlie writ was issued, and
wliii lias nor appeared to the writ unless he has been made a
party under Rules li;2 to HIT. or has I icon served within On-
^;ii-jo after the vrrit was issued. Con. Thile STC, nm^'ni^rf}.

I Kiig. O. 48(). r. S.)

SiMiie ;is Em:. USUI i O. 4M. r. S.
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I I

A

§1 I

BultSM. ThJb Huh provldet tb« mode of rMlizing n judinnent nfrniiiM
i

Execution ^""* ^^**'*'^ * partner bu been made a party individunll.v. any
of Judgment ^"^*™*°* awarded a^cainst blm may of course be enforcwl nKainst
agkinstft him in the ordinary way.
flrnauid
th« purtnen Where the writ i« issued against partners, not individually, hm

in the name of the firm, ttervice of the writ on on? or more n ill ],,-

sufficient : Hule 223 : but the judgment must follow the writ and Kp
against the tirm: Rule 225. Therefore, if no appearancp if> entf-r.d
judgment cannot be entered against any of the individual imrni.is
even though they may have been serve*! with the writ. Eiwutt.,n
may. however, under this Rule, be issued, without leave, in the ras.s
mentioned, against individual partneri". upon the judgment ajiaiti^t
the tirm: Jackton v. Litchfield, 8 Q. B. D. 474.

Infant Where one of the partners is an infant, under a judgment n;:ji:n-.r

partner. the Hrm. execution may be ifsued against the firm 'o as to hinri

all the partnership assets, and the assets of the adult ijartnpf^. ln;T

llip infant partner is not personally bound by the judgment. ;iiii

execution cannot issue against him individually although he hm .

have been personally served with the v/rit : Harri* v. Beauchu,,,/'.
1S!W. 2 Q. K. 'iS4; and the hrm cannot under such a judgnifnt '•

imt into bankruptcy: Re Beauchamp, 1804. 1 Q. B. 1.

Any appropriate form of execution may he issued to reach iii.>

property liable under this Ruh: nnd it is presumed that wherf th.'

property can only be reacht-d by a receiver or other pro(-ee<liii:;v >,•,

way of p([uita).lc execiftion (see Rule 853), the necessary order in;iv
be made.

MwriiMi Where a married woman is a partner, execution as neainst her
woman, individually can "mJy be against her sejuirate estate as in tli- <:\^-

of a jinliruient aitaiiist lier individunllv : see Ri Francx Hnnillw.I
KsJtu. 1 (^. B. .VIB: Oihnon v. Lc Temps, 8 O. L. R. 7nT. an.i .',..,

p. :j.-2.

Ariinnon The plaintiff is not confined ro his remedy against thf indlvidinl-
jii'lument, by execution under this RiiJi

, hut may bring fresh actions attaiii-f
the partners individually upon the judLMuent oJir!iine<I at'iiiii-- ].-

tirm: r/rirt v. CvlhtK 1i Q. V.. D. :\Tu,. and a judgment asrni']>r

a (tnii i- wo liar tn nr .I'ri.ui ;iL'inn-r the partners individually [:

i» i'l' issory note given »> a cil'iittral se<-urity for the same li.'

it'iK./H' PiuriiicMlr v. Ani'^di. J <>. L. U. »I24.

Kxiirii'l*' Tnder an exe-ntinn a«nin«t an iudi\idunl partner the sherlfT iin-

limt^rti no* sell the inier.'st .>f tli** i>nrtnfr' in (hf partnership assets, ![.>

can ^*'ize th- rmnii. r-hip ;;...mI. ;nid -.il the .-x-^-ution debtor"- -Ii.k ,

whatever Qiiiv be the difficultw-^ that arise thereafter: and the ,h\<ii-

catnr.' Act liii- made no liffer.-i. .- in ilii- r'-sp*>«r : Hunutun v. ITnr-
risoii. 14 I'. I!. 4:{ti

; Imr it i^ .iril\ h*- paitner's interest in the taiiu'tl !

property of the parttierj-iiip tliat r;.ri ttni- be sold: Rentiu v. i^m'-'
#•«*.! *i L. R. :iii:!: 3 (>. (.. U. 741 : the partner's interet^t in t'

iran-iwili ,i\- boi4-'i**l.fi or anytliitit' >lse which cannot b-> seized by th
sheriff cannot he reached in rlvu wav: Hclmoir v. Smith. 3." t'h. I'

43* ;.

H 1 (0 ClMtse 1 (c)—Person lBdlTldii«l|y Served Partner
FaiU«K to Apvear. — Tht- ^prvi--.. mntemplafd is such s.-n-
n^ i-, i,i..\id*"l I""- liy lilt!. -^Si: aii-i -mlIm i.bialK wonid i\]i\»-.u

•

nienn -persMnalh "
: .1<,'I..>,„ v. l..i^ hfi'hi. v ( i. K. n. -ITS- h> \.

T. .-.III.
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A pfmon HO serr«d, if b« ii serrcd ottaerwia^ tban aa a parmer, Rnlt Hi.
Ditii't be HO Dotified. aod if no notice ! pvcn he is dvemcd to htn

sprvett an a partner (Uule ^S4) and muit govern binuwlf accordingly.

If where so served, or deemed to b* sbrvpd, sm a partn«>r. be fnilx^ to

nppear, it would Meem that he mar be proceedtKl uaaioBt under this

Ifulr icIaiiHe cl. Tmler the present Hulft 'he doubt referred to in

Itiii-ia V. An4ri, 24 Q. B. D. 5W*. as to wbetlier a person wa» a^tv*^
iiH a partoer or only as aanager. will not arise.

EaveatioB by X*««Te.—XhiH clause t2|, only applies where cUute (A.

there is in truth a partuemhip. which in bound by the judgment, in

ronxfH]uence of «ervi<'e upon one of its members, or itH nianneer

:

bee mtaitilanl Itank v. Frind. 15 P. R. 438. It does not apply where
the plaintiff seeks m uluain, on n judpinent against a tirnj. execution
;iEBinstt a person not actually a partner whom he bax not served as a
imrtiipf witfi the writ, but whom he claims tn treat as a partner by
estoppel : see per Osier. .I.A., in Itay v. Inhintcr, 22 Ont. App. 1*1.

Where the action is l)e(\vpen a firm and one or more of its mem*
bers, or between timis having one or more memberK in common,
execution cannot issue at all without leave: see Rulr '2^C\.

\ judgment against a firm is not conclusive of the liability of a
perHon who haij neither admitted on the pleadings that lie is, nor
iias been adjudged to be u partner, nor has been served with the
writ. Execution in such case will not be allowed to issue without
n trial of the liability under the last clnii>ip of" the iitih : Er /ini',

Yvuiifj. 19 Ch. T). 124: 18 C. L. J. 119.

tilt:, 'jetermiiie thjit

tfini iif an issue if

, ovrniliug T>-umiiit

The Master in Chambers cannot under Riih-

a pep-^on was a partner without directing the

•lesired: S'tnnilnrd Bimk v. Friud. 14 V. K. ;{.V

V. Mnnkard, 12 P. R. tilW.

An issue in which the uuestinn was whether the person alleged to Form o(

he a partner "was or had held himself out o~ a partner in the de- '••"«

fendant firm " was held to have been righiiv ordered Davijt v.

llummi it- Co.. 1!K»3, 1 K. B. 854: 88 L. T, 2»t.

Ttie issue will only be as to the question of the partners in the
firiii against which Judgment has been recovered : the validity of the
judement will not be allowed tfi be put in issue by a person who
disputes his liability as a partner: Qib»on v. Lc T<mp». (I O. L. R.
(t90.

\ statutory declaration of partnership registered
ir»:.' is inconrnnertible: ,v. r.. s (). L. It. T'tT.

inder R. S. <>.

The execution is not limitM to partners- carryinc nn business at
rti.- date of the writ, but it is a question of fact in eai li case whether
the persons against whom it is desired to issue execution arc part-
U'T-; in t' firm against «iuch the judi:ment has been obtained (smb-
;iii (i> l{.i}< 223. last clause, and. in the case of partners out of On-
tnrii.. ff. UuU 228 {2t. last clause* : see DrntH v. Morrin. 10 Q, B.
!. 4:iti.

When- an individual has entereil an appearance in an action
aRiiiiist a firm, there nnist be n novation to render him liable for

1 ijeht contracted Ix-fore he wa- ;i memlicr. the fact (bat th.- in-

(lividiml had undertaker) to ihdenniitv the firm is not enough: Criit/m
V. T"i>i'i'>. 1 t'ah. St El. l.'i. Se- s.-.uf v. .Innliix . 7 App, Cav. 34.".
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Adtloo

joint UOQ-
ITKlon.

J iMt OsBtrMton.—A Jmlmuent obt«lii«l (alum tmu- j. •

.
ia<tor» IS II bar [o nu Bctlon for the debt xalnut otber« n.it

' A lift V, Uoarr, VJ M. & W. 4»4. iitid partners oro such h.nii
iltrKtors: hendatl y. Hiimillim. 4 Apii. Cos. SM. See «€ U (,,

«, Hirkili V. Iliimtdah. :\\ eh. l>. 177; 34 w. K. 127 .Vi I 1

l-'ll.v. L'41
: i;i„ihif„rl v. rhaiiiitan. Ill O. B. I). '.".11. In Htiiii.

\.l,l,l,. isi.l. 1 Q. B. 781, It was held that the taet that „ne ,„ .i,';
joint cunrnicloiH vvn« a iiiiirri.-il nomaii coniractiiii In rmpect i.l l,»r
•ei.iirate iiropertj. iiiiid.. 11,1 cliffei ,-,. in the aiil.llrnllon of Il„. ii,|^
but the rule does not nppiv in the ens.- where ili- juilgmeiii n"iiti ;one joint contmetor is on a contract b.v him iilone for payni.Tn ..
the joint debt. >iii'li n, n elinnie gIvMl b,»- him nlnii. : HVoo />,„,.
V. il-iUM. ISH. •.> g. B. 1111; !««. I y. B. lllfi. oveinilioL. <„:„.
fitrt V. t'httimiiii. Hiittm.

Mo also a juilBni.nt airainat om- of two tort fenfors i- a l.ai 1,, .„
action n|!»in«t the other, but an interim injunction l',.lliiw-d li, ,

' ipromLie wh.T.O.j the action i» stayed aitninst him i^ n,>i > ',,,
to an action oKaiusi the oth.T

: K'-Uu v. Hnmumiii. 2 Times ,s.n
nor n a jvi.li:ii.,nt against one ..I iw,. join ,lebto;s under Kii'h -S7
or Itulrn lUlit and '»l!l. a liar to the aclion as onainsl tV other j,,int
delitor who has obtained leave to .lefend : Itw hrr H'arcA (V/vc M,n^ft
'." ',','"»»;'•'• 211 IHit. App. •Jll.\ .'ill S. I'. U, :i7.'i: \y,,ill V. ./„,„,,
l!S I, T. ."l.~i; but where two joint cnntractors were sued, and iie!--
nii'iil was entered, by cons 'Ot. ai-ain.-f one. it was hel.i th;u .he pliii"
tiff eoul.l not aiil.s.Hiu.ntjy bring on the acti.)n for trial, nn.l „l,'i .i,.
judBment airalnst the ..tier: Mcl.rnd v. l;,irrr. W.i\. : cli -{•.-, 7., |,
T. 117. .V .iefendaiir who relie*. on the recover\ of jii.lL'ii.i or .. lin^r
another joint c.>iuriirli.r as a def.-nce sliould piead it : tl>.

The reicTisi. one of two joint .ii.bt.irs un.ler a ioint. m joint a. 1

several .iblication operat,.s a« a r,l,.a»,. of his co-.leiitors : Ilollr,,,,: .

( rmi-. IS I'. K. 47:1
; 111 r. H. 1.-,; H„,}„rt v. 1 „dcr»on, S O. L. 11 -.11

nn.l tills rule of law appli.- as inii.ii to a judement .lebl a> 1

..Hot ..bllitntlon; Iti K. II. .1., „ (),|,(or, 11)01. J K. B lUU. Wl.. |.

jialnnieiits were siirned by default of appearao",. amiinst s... },.,,, ,;

dants. j.iint contractors, hut juduments b.» default were not wawniii.-.;
by the practice, nn.l the action was proceeded with to trial acainst .iih. 1

.efen.lants only, it was held that. I.y proceedinit aimiiisi .su..|i „il,..

.Ief..ndnnt» without takinc any warranted procMdinp" ai;.iinst the .h-
fen.lani who failed to appear, the plaintilT must be iiinsidere.i i.
havmir ah(indon.'d his action aitninst him: Holfmau v. rrrrar. IS P
F ^i.'"* V '' ** ^''' """^ " compromise having been made witli son..-

of the .lefendants who did not appear in respect of a debt f..r win. ii

riiilitmeni lia.l bis-n olitain...i acainst others of the defendant..
I'lei' pi .'..liliirs on the jii.iL'ii.i-lit were staved- Ih • bul
V. Honil-ltarrfi. IflO,"). 1 Ch. Ltl: 111 I,. T. "All,

Wli..r.. a iuiliment ha.s lieeii riH-..ver...l nEain<i one ,,f two i.,int
contractors ii, iinomnee „f the liability of tl». ,>ther ..r them

'

niel

'i'J.'.i""i' '"'"i"'^
'"'" "" " !'""> '" 'lie action: IToDi.ond v. .Vcfto/i. (./

1WI. I y. n. 4."1. ..r a«ainst an aijeni in tmoniB.e of his hniii."
.1. l.sl .is iiBenr f..r .,n im.liscl.,s...l ono.it.al 7-..r.,„/o ll.„l„l l/,„
I o. \. l/c/.„r.». 14 1'. 11. SH, th.. judL-ment will not lie vacate.1 ..11 tie'
aiiplicatn.n „l the plninlilT in .inler .0 enable him t.. join th.. .eh.-
joint debtor, or .iiidls,|„.prt principal, as „ defendant, .len on the
con.sent of rhe defendant acainst whom the ju.lcmerit lias li» „
t.'refl

: Unmmfiud r. ^I'hufirht. siiprn.

The above rules ..f law woui.

f.ir-

Ed,r

HuU 22s. far
how..

..|i(i...l

as those memh«H-s of a partnership nre cm. .'rnwl
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ttbi> are out of the JurU'llcdon. Tfap effw.-i of t>r<Ki<i'flina iimliT Uulc%93m
•^•^•j, ct nnq., would tvem to be that all merab'Ts of tW i)artmT8hii) WH*l.

arc sued, thojigh by thfir firm nam^. ami Hubjwt to cprtnln rvwtrtc-

tii.ns r- t.> pxpcutlon: >*»'»• Hi itt,ina>iii V. HnU: ISIM. 'I Q. i\. nt i>.

in. fi . Lindley, L.J.. iu Wt-Mtern. vtc. v, Perc. lSi*l. 1 g. I(. am

Dt'lit:* owin^ from a firm carrviiiji: on business with-

in i!u- jurisdiction may hv attadiwi uihUt KuI*' iUl. although

one nr'nioi^ memlnTs of tlu' tiriii niav l»o ivsidont nut of On-

tiirio. provivled that anv iM'n*on havinji the control or manage-

ment 'tf tho partniTship imsinof's or anv memhor of the firm

Milhin Ontario is -ierv.-d with tlie attaching order. Appear-

ance hv a member pursuant to the order slial! be ^^iiffli-ient

iippearnrnv l»v the tirm. Xfiv. (Eng. 0. -IHa. r. ^.)

Sflmc ft" thf KiiE. UuK', O. 4Sfl, r. 9.

'I'hc right to nttnch «Ifl)tji is continfd to ca**!* when' the dpbtor

i. within Ontftvi'i. im.l wtiprc iimlpr Rnli W2. havf uiight »..• nivfii

l.v ih>' tlrhtor In s.'r\e n writ of siimmonN on the unrnistiee out of

til.. juriMHction : s.'e Riil, »11 : Piirhr v. Odvttr. V\ P. K. e,!>

:

Ho'inll V. /*)/«'»•. 1" I'. U. 2.". The preiejit Kw/f therefore is nn

I iiliin-'eineiit nf the riglu m aliacli delns <ine by Hriiis i:i\eii by ffnif

:>]]. to cases whpre some of the cnrtiuihws are (uil ui Oninrio. n\,u:i

1. 1. .of that thpir tirm i nrries on l.iisiiipss within tii.' jiiri^dirtion.

I'he appeBrnnr(> referre.l lo in this liuU- if* morely the nppearnnfT

\n n menibpr of the firm by solicitor or counsel, upon the motion
ti. pny over, nnil not the formnl entry of nn appenrnnce n"> ppovi<l(Hl

r.ir I'v Uiifi^'' ItHt. 2'J.'.

Mt^hincnt
nt .l.'bt*

a tirm.

280. Rules '2'i'2 to 2*?n shall apply to action,= between a,
'I

finii and one nr more of the member's, and to m tinns between
j*

firms having one or more members in common, if the flrni or [!

;ira> carry on businiss witliin Ontario, but execution shall

noT issue III sueh actions ultbout leave of the Court or a

.Iiidge. and on an application for leave, all *uch ncc-ountft

and impiiries may he i^rdereii ami direction- jrjven as may
s.-em just. Xnr,' (Eng. 0. 4ftfl. r. ]ii.)

SiiHie 11^ th? Eng. Rule. (O. 4Hfl. r. 10.

Altliongh R,. 'ti 228 is made npplirnblp to the cinss of rtrtion* m*»n-
lii'iiMl in rhi*; Rule, yet the suhseiinent words of the RmU' «how that
Vu I' cai'*' fonmiE " ithhi this Ruir is pxerution to issu** without
leave.

S81-— il) Anv Mcrsnn (whether a British subject or not, Party

and whether residing within or without Ontario* , 'arrying ^"^"J;,'"^''

on bu«ine98 within Ontario in a name or st^le other than hii uikIt*
, 11 ,1 name not

'*wn oame: niav \^ ^uen m such name or stvle. iiii own.

(?) Leave shall not l>e neoesparr to i^^sue the writ of pum-
lon-^ in «nrh case.

€»ued.
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aiKin. (3) The writ ma}' be served upon the person to carrjing

on the buainew if he be within OnUrio, or at th* place of

biuinei« within Ontario, (or if there are several auch place?, it

the piece within the county in which the cania of action

arose I, upon any person having the control or management
of the business there; and such service shall be equivalent to

personal sen'ict* on the jwrson so sued.

(4) The person upon whom the writ is served shall be in-

fiiniied by notice in writing, given at the time of servid',

whether lie is so served as the person carrying on the buiiric-ji

or as a person having the control or management of the busi-

ness or in both characters. In default of such notice he shall

lie di'iriied to be served as the person carrying on the business'.

(5) Any party may apply to the Court or a Judge for n

stntcnicnt of the name anfl address of the person who is, and

of the person who, at the time of the accruing of the cause of

action, was, carrying on business in such name or style, to In-

furnished in such manner and verified on oath or othenvi-.',

as may be directed. »

(0) The person so sued shall appear in his own name, but

nil subsequent proceedings sliall continue in the said name or

strip.

( T) A person served ns the person carr>'inp on the business

may enter an appearance under protest denving that he is tbf'

person so carrying on the business; but such appearance shall

not iireilude the plaintiff from otlierwise serving the person

sued "f from nbtainiuL' judirniont ni ilefault nf appearance in

the ordinary form by the person so sued.

(S) Where a writ is served under clause .1 of this Rule .->n

a person havini: the control or management nf. but not fa^r^•-

ing on. the business, an appearance by him shall not be neeis-

saiy.

(0) Any judgment or order in the action may bo onforicd

by execution ajrainst

('0 The property of the person so sued, used oi em-

ployed in or in connection with the business;

1^) The property within Ontario of tlie person so sued

if be has appeared in the action, or has been nd-

judsed to be the person (arryinL' on the business,

or has been personally served with the writ within

Oiirnrio and has failed to appea-
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the Court or • ^W. "»fJ ,„,,, „r,lur tl.at the liability of

rhX^ie"de;imredt «.y manner m which any ,s,^

" uSn in an action n.ay ** determmed^ .V.». (See

L^nl Bule. 2«6, 2ri, 289, 318 an,l hng. O. 48 a, r. U.)

'

s«. the corr»pondin, Enit. (ISHU O, 4Ste. r. 11.

.. T. X>-
,h, ™., „( „ p.r.n«,blp firn.. ''

°°','',„^"'^,;'Th. bu.ln— crri-d

:„;:;:" ,tr;.r^"."^ '". rri's.. . <-h. «... t. , t ^.

T„ ,„ch « c...- the l.n«. K. I"^'^^T,"„.
„. M; m L. T. :«>: 4 B.

441: „.,. »l»o Do Bwiml" v. ^. J. Hif'iM. "^

„r • Wnilkpnphus .
nii.l

""'''""'','"',No will prol.nl.lv i. t.il«l- ...,.l.r ..».„.

lUMrfore b» within the pi-s.-nt Kill'. "°, »"" „ ',„, „, .s'„,„J„ni"«"" "»"

,„„, 1, „», the n»,p. of the ,h,n, «,H and "« '1.^ namej
,^^^ „^.,.

tl.o proprietor trad™.
,

7*"" «"''
'^ „", ;„ i„<.,,„l.. ih.. m«- of »ii

.ion. The «„/; wouUl » '".
J,;'",„,"^',„^ /^ vvi hin O„t«rio. a.

,.„is Kw„. do,, not appb- Where
'^^^^Zr:..'," ^Z^' F^r'TZ

J^£^iL"^-^L^T^^^[r:rH£^^H

',";',:"" (T" a...l^..e.l bv that
'„™'

'it w„, held -h-t.he w„. s„ip=

out; f-.n..; %-. 7'J.o.np'o". 1« P- «• ^'l.'-

A, to whnt i« mentit by - cnrryins on husine,,." see aote, to Rair

. _i.. „t Writ—The »,ile (clause (31 » prescribes the method

r,'r-U.in,?vh: served upon nny person having 'be eont^o o

„"„'.cement of the h.isiness in (Intnrio ..f the person s„e,l. \\h.re
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the latter mode of Ken'ice is adopted the person served must W
notified in writing that lie is served as being the person having th.-

<ontrol or management of the business: clniii^e (4>. Where the ii.r
son sued is resident abroad, it would seem that if he is to be person-
ally served with the writ or notice of the writ, the provisions of
Ftulea 163, ItHi. would have to be obseireii ; but not the provisions of

Rules 162-1*>4: see Ruli- 23t. clauwe (2) : and in such a case it would
seem that the time for appearance should be more than the ordinnrv
10 days allowed in the case of service within the jurisdictloii. anil
application should be made for an order re^rulatinp the time for
appearance in such a case.

Appearance.—Appearance must be entered by the person sup.]
in his individual name: see clause (i>). and Taylor v. Collirr. ,10 w.
K. 701. A person served merelv ns havinjr the control or inan;!-,'.'^

ment of the business need not ai tear: claust (S).

An appearance under protest by a person served, (see clause 7'
denyinp that he is the person carrying on the business, will of coiirs.'

be entered by him in his own name.

See clause (oi ns to the means of ascertaining the person who ni
the time of the accruing of the cause of action, was the person cann-
ing on the business.

See also notes to Riilcs 22(i-2'JM.

Jndgment.—Judgment must follow the writ and be against the
dffendant by the name or style by whlcli he is described in the sty!.'

of the action.

Execution.—Execution may be enforced against the property om.
ployed in the 'msiness. wherever there has been a valid service iiml.T
cliuise (:^\. i.e.. either upon the person carrying on the business
(within Ontario), or at the place of business within Ontario upon
some person having the control or management of the business there.
To enforce the execution against other property as being thiit of
the owner of the business, it would seem that there must either h."

proof, or what amounts to an admission, that the owner of the pro-
perty is the owner of the business, or proof that the owner of the
property has had an opportunity of disputing that he is the owner nf
the business

: he therefore (1) must have been adjudged to be tlie
owner of the business: or (2) must have appeared in his own n;inie
(not under protest I , and so have admitted the fact, or (3 1 must bav.'
been personally served and tailed to appear.

Where judgment has been obtained by default on a service not
on the owner personally, an application under clause (10) will In-

necessary where it is desired to reach property not used or omplcyed
in or in connection with the business : see a'so Standard Itank v.

Frind. 15 F. It. V.\S, under the former RuUs.

6. Joinder of Causes of Action.

Ktior" ***; Snhjoct to the following I^ules. tiie plaintiff may
mavhe unite, ill the same action, several causes of action. Con.

Rule 340.

Sub-^tantinlly identical with the first clause of Eng, (ISS.*?) R.
ISS.

of action
may be
Joined
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b'::!^:z^:T^^^^^ - *- "-" "" '"""

The present ««'' .- ^ .he'wo" "c^u^e of action" mu^t receive

„„a it is m.prehended that «^e wor^
^^^ ,^„,,p ,^„„n of

the some constniction M '"'J
/'JJ''., \ ,, n. D. 423. The Rule

Z C- I- !•• Act: i>ee Bux™ v^

\*b,e commctntor on the Ensli.h

must, therefore, ns l™',*"^ "".fnot ™lv different legal relation,

3,„licatare Act he '»'';"
'%'°„"^^'^r but ' also separate and imle-

arising out of <"« ^X,J^'lHud Act. Tth e<l., 189.

p,.n.lent transactions, ^^.lson8 Jua
,,,fendant. then the"ne ,.lai,..

^Vhere there is '•"•.-^.P'jrinv^t.rcrioffl^n an action ^^^^^^^^^^^^^

plaintiff .nay. apparently. "'Set causes of action, but subject to

n, number of
-'»''»i^,Xlt?'L,n« Uich cannot, without prejn-

separate tnala beinR ^'"^"^"^""^^^ ., the same time', see K"'r ^t'-

,,i .p to either of the parties, be tnrt at '"'
defendants, thenxwooriaor.

Xre. however >l'ere are two "'^ --
„f'°,'^f„tirs rifht to Joing>ar,'

different considerations arise, ana h
i,„„„rtant limita-""

separate and distinct ™"«". "X,''„""rv defendant in an action

tions. Though It IS """7,X„nS <'"'"''•' by the plaintiff or a.

r^- rr'-'f.^^^S'to'^i^i^.'^- zsi

^-STfe^Sbuns'^Srt ^^o^ol'wtoll, «parate and distinct cause,

of action arc alleged.

The provisions of this Uric are there o„ ™b,ect to B,* ISO. re

J,,,^ the jCnder of partu. de endan .

^^ ^^^^ ^^^ ^^ ^^^^^^
In HoiiJura* ««•

'^'''/-
J',', "'d' broken.' The plaintifta claimed

ject matter, a o°-V""
.,dc i? T °S autl.ori«-d to make it as

'""[ ifr^u'; ;f norso autbori'ed then against T. as principal.

Sh « re Md to be rUuy made defendants.
lioth were

_ .„.,,„r„te alternative causes ot action

Jrl S'^:^ -n ;,;ipH;-i.a against the same defen^.U^

were nem
j^, ^^^^ j,p)^ tj^at

"/«,i,/ v toiMoa. 18U8. 2 Q. B. J4; i8 L. 1. -'.

. cause of action against .
promoters and directors of a comjiany.

for a fraud and conspiracy in •'"^-^"^Cof action against

out certain purchases. >0''">" <''" ^™ ^„„^ „f „etion. having been

^!xr:<r:.:::kvz?::z:^^i^^^^ ^eid .o be propeny

T ,11 «1 Kc»(. etc.. v. .Wnrl.V. Ill Times. 4SC,.

A eiaim „y plainti.s .bo "-
"-ro:;"aintir.t'';a''s 'Sni

the mortgagor, joined with a claim by a «;l''^.'^ ™^ „, „,, ,,as^, „
^^;;^ '::tz^'^^:^^ ':^^l^:;1 >.cfr„„d creditor..
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BulM .

233, 23«.

Ctftims by
aMJkTTiee in

insolvency.

Claim- >'y

or otfainst
hushaiid
nnrl wife.

were held to be improperly joined ; Bank of Hamilton v. Andenou
7 O. L. 11. 013; ii O. L. B. 153.

A claim by two plaintiffs, a married men and an unmarrlci
woman, in respect of chai'ffri« of criminal intimacy made on thr<'i>

different occasions by the defendant, was held to be proper, thero
being publication as to all, and the tliree occasions beiti;: ii si-rU-^

with a common question of fact: Agar v. Eacott. 8 O. L. R. 177.

Lord Selborne, in Burntall v. Beyfut. 26 Ch. D. 39. said: "'l',.

bring into one claim distinct causes of action against different ptT-
sons neither having anything to do with the other (and only bis-

toricnlly connected > is not contemplated by Order 18, b. 1 (fliiu

232).

The liberty given by the present Rule is. however, subject to th*^

limitations contained in the following Rules, and to the discretinii

of the Court (see Rule 237) to interfere in order to prevent issui's

being raised which embarrass a fair trial of the action.

Action to Recover Land.—The former Con. Riilett 341 an'1

1315 did not allow the joining without leave in an action to rpcovi^r

land, any other claims except claims in respect of mesne profits or
arrears of rent, or double value in respect of the premises claimed,
or any part thereof, and damages for breach of any contract under
which *he same or nny part thereof were held, or for any wrong or
injury to the premises claimed, or for specific performance, or for an
injiinc'tiou or- receivt^r in respect fif tlie same lands, or the n'!);-

and profits thereof. Those Rulin are repealed, and there is now
nothing to prevent any cause of action from being joined with oni'

for the recovery of liuid: but llie Court has power to prevent th.^

joining in one action of claims wliich are incongruous and incon-
venient to try together: Rule 237.

3!{3. A Ciflini hy an a^siiriioe in in-olvfrn-y [or for the

benefit of croditnrs]. .-.hall not. unles? by leave of the Coun
or a Judge, be joined with any claim by him in any i>\\u-'.

capacity. Con. Kule 3-43.

Siim*' as Kiig. nS'<'li R. 19*). except that for "an assignee in iii-

.solveiicy or for the benefit of creditors." the English Rule has " n
Trustee in Bankruptcy."

The words in brarkets are new in the present Rule.

The geneml rule as to joinder of causes of action being now nindf
without the proviso contained in C. L. P. Act. s. &i. that they be in

the same rights, it became necessary to specify cases in which causes
of action accruing in ''.ifferent capacities shall not be joined. This is

one ^f the cases: see also RiiIp 2.3.%.

234. A claim by or af^ainst hnsband and wife iiuty b'*

joined with claims by or a^inst either of them separately.

Con. "Rule :^43.

Siint.' as Knir. (IS^'Ii U. 1tH.

r.y till- Coninion l-iiw Procedure Act (K. S. O. 1^77. c .-V). s. Sfii.

a husband might add claims in his own right in an action hrouirht hy

him and his >vife, for a cause of action accruing personally to the

wife in respect of which thev were necessarily co-plaintiffs : see

Harrison, C. L. P. Act, 87.
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«..K A ,.l»im bv or against an executor or administrator
i"^.,,,

? ini^th a clain> bv or agaimt him personally.

»»y.^'ZlasTmentioned claim is alleged to have ans^ ,,»....

Srl-cet the estate represented by h.m m the acfon.

Cod. Eule 344.

TimM, 5iJ».
tnandpd on an alli^fd promise of n

in „„ action «»'"«
""^f°J^„ti™*^th° piaintiff b/hi.. wiil. it

t^tator to leave °,
",° nff 'oSd nM Join a claim aeain.t the eiectv

:f,„X'-'t°:rwi?gf«-e .o .he »ame estate: .o„„..„:
.

-

'";.l,e'L';e it^ll'. d'l;not ^PPIMO a cono^^^^^^^

,be .lefendant to set up bs »" "^ ""^re be is only suing in a

5S;f p'i=''Jbara?ter: SS/v.V«K,..o„. 4 C. P. D. 28.

286. A claim bv plaintiiTs jointly may 1* joined with .i .'^JJ'"

claim bvVhem or any of them separately agamst the same ,..»»..

defendant. Con. Eule 34f

Same ns tbe Eng. ( 1883

1

''!

a»7- If several cause, of action joined in the same action o^j«,

„o such as cannot be conveniently disposed of m one act.on „.

he Crt or a Judge may order any of them to he excluded^
tne '-"^'^' ."'

.v„^:,„,„; rcsnectine the separate causes of

rcti^n'to'be ried s^a^atel-.'Ld Ly direct the statement

of daim or, if no statement of claim has been deUvered the

cop Tthe writ and the indorsement of claim thereon to be

amended accordingly. Con. Eule 346.

s™ EuB. (ISSat lis. 188, IW, 185. 19«-
, ^, ^

infants or unborn persona.

The provisions ot the Bnle, tor preventing any of the part.es from

tipinc Drejudiced are two

:

. u .

.

m A claim which embarrasses a fair trial of the action may .b;- sjr,k™ Jut

„r„cL ™t7T„lc7237. 298. ITis was done in a case where acla™ ™.«r„»;.

was uMiuK lui IV
. ,, rj T% no „.horo r IP vpiirlor oE eoods and

liternailVP r*'ii*'i •'.* iiiu'-i>-"<. i----"--* -for diverse

**-„f," 'j A f^ V Tt il'> whprp the vpiirlor oE eoods ana caiieesi of

r,;;td;-r^e1^°f''t°bill given- b?-t"-p,^c'ba'ser''« the vendor for the»-.ion.

prlS- 1^ the purchaser, .be vendor, to recover the pnce.

and ihe other plaintiffs to recover upon the d.shonovuej bdl.
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RnlM Where tbe plaintiff's claim wu for infringemeut of 23 (liilVn>ut

SU, 239. patent!, this was coDsldered embarraBslDg to the defendauUt, and the
aetioa wa« coutined to a limited numlwr : Haccharin, etc., \ Wnj
1903, 1 Ch. 410; Haocharin, itc, v. WhHe, 1903, W. X. 120: km l'
J. 860,

8epa;.,te ^•2) The Court may direct the diffeient cauecH of actioQ to be
trifd separately under thia Rule: see Bogot v. Eanton, 7 Ch. £), i

;

VliUd V. :^tvHning, 3 Ch. D. 695, and Day v. Kadoliffe, 24 W. K. Nh'
Barker v. Com, 3 Ch. D. 3fi9; HatMoy v. SmiirfAtcoite, 18U3, 2 ij. n.
41L*; ISiM, A. C 494. This course might formerly have been directed
undo- K. S. O. 187'''. c. 5U, s. 85; see Fitsiiimmona v. Mclntyit-. 5
i*. K. 110. in Rodger v. Soaon Co., 19 P. B. 327, it was held to be
proper where the two causes of action were wrongful diamiiiija] anO
ulander.

Compare almii&r power given in Rule 254, in regard to counter-
claims, and see Hall v. Old Talargoch Lead Mining Co., 45 L. J
thy. 775; 34 L. T. 901; Re Woodfine, 38 L. T. 753; Ihui^illa v

!^chunck, etc., W. X. 1880, 90; for v. Ba^kir, 3 Ch. i. 372.

:.;!

7. Crown Actions.

38m. The procedure and forms which are from time to

time in force for the prosecution of rights, claims or ilt-

mands, or for the recovery of the possession of any lami^,

deeds or personal property between subject and subject, shall

be used in tte like cases for the prosecution of rights, claiiiK

or demands which [His] Majesty may have against any jht-

sou, or for the recovery of the possession of any lands, deeds

or personal property whereto [His] Majesty claims to be

entitled, but the right of reply shall be always allowed to the

Attorney-General, and to any [King's] Counsel having:

written authority from him for that purpose. Con. Kuli-

364.

Taken from R. S. O. 1877, c. 58. ss. 6. 8.

The Court may on the application of the Crown strike out a jiirv

notice in a Crown actif^n : tteg. v. Qrant, 17 P. B. 165.

The Crown has the same right of discovery as a subject has in an
ordinary action: see A1t}i.-Gen. v. yt^ccast'.e, 1897. 2 Q. B. aM.
but is not bound to give discovery : /6. See note, p. 608.

As to the right of reply, .-see a similar provision in the Crim. ('.h1>\

LSir.'. s. tl61. and Rei v. Martin, 9 O. L. B. 218.

S88W. In case in any action, information, or other pro-

ceeding before any Court or tribunal in Ontario, b . or on

behalf of the Crown, against any person in respect of any
lands, or of any goods or chattels belonging or accruing to

the Crown, or standing or being in the name of [His] .Ma-

jesty, or in respect of any sum of money due and owing to

[His] Alajesty by virtue of any vote of the I>egislature for tlic
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.

serrice of the Crown, or by Tirtus of any statute relating to aowy^
the public reyenue, or in any manner whatsoever, judgment

ii given for the Crown, [His] Majesty's Attornuv-GeiR.ial umy

lecoTer oosti, subject to the same rules as though such pro-

ceedings had been between subject and subject. Con. Kule

86S.

Taken from B. 8. O. 1877, c. 58, «. 9.

See note to Jud. Act, s. lit). •

a40. If in any information, action, or other proceeding,
J,";",'*^;;,,

judgment is given against the Crown, the defendant shall be ;:™^-;;^

entitled to costs, subject to the same rules as though such i.»«.

proceeding had been had between subject and subject. Con.

Rule 366.

Taken from B. S. O. 1877, c. 58. 8. 10.

In A«i(.-G™. v. WiUiamJion, 60 L. T. 930, the Atty-Ora. noUSeil

the defendant '.hat the information would not be further prosecuted,

and it wa« held that there was no power to diamlss if for want of

prosecution, or to award costs to the defendant as the cause waa not

determined. Quare, in Ontario.

241. Notwithstanding the want of enrolment, writs of

^Hnmions to repeal letters patent, grants or other matter

of record under the Great Seal, shall be issued in the same

case> and under the same restrictions, as nearly as may be,

,1- writs of scire facias were on the .'ith day of December,

]S.->i>. issuable from the Court of Cliuncery in England; and

.ill the proceedings thereafter shall be the same as the pro-

ceedings in an ordinary action; hut before the issue of any

such writ, the person making application for the same shall,

in addition to the fiat of the .\ttoiuey-General. file in the-

Court from which the writ is to be issued, an exemplification

unilcT the Great Seal of the Province of the letters patent,

grant or other matter of record with respect to which the said

writ is to be issued. Con. Rule 3GT.

Taken from R. S. O. 1877, c. 5S, ss. 11, 12.

As to the jurisdiction of the Court in regard to the cnncellatiiDi

M letters patent, see J. A., s. ai (i i, (.91, and note p. J4.

lliKh Court
niaj iNMue
writ.^ nr

Hiinimntis

ill the Niiine

caae). au net.
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CHAPTER V.

Statciitcnt

of claim,

when
necoMM-y.

PLi^ALlXOa.

1. STATEaiii:>'T or Claim, J4:^

^£45.

2. l>ErENCE AND COCXTEa-
CLAIM, 24B-250.

3. HCPLY AND SUBSEQIEXT
i'LEAUINUS, 25«-258.

4. KaIWINU Ql'ESTIONS OF LaW
IN I'LEADixfis, jrti>-:sn.

("LOSE or PLEADIXGB, 2*1-2, ^S'Ai.

. Uenebal Hvles or Plead-
ing, 2«4-y»8.

I'LEADiNG Matters abimnc,

fJENDiNo Action, 2Sy-2!i.t.

. ilflBlKING OUT, AUEMil-\<i

Pleadings, etc., ain>o"S.

1. Statement of Claim.

343. The plaintiff shall sUte the nature of his claim atiM

the relief nought in a pleading to be called the Statt'iiu-nt ..f

Claim. Con. Rule 3t)8.

A statement of claim i» necessary wlieii the defpndant has iii.i

dispensed with it flt the time of appearautf : see Appendix. Knrm

•J7 (11. & L. Forms. No. lU5i, and Rul^ 2^-i. and even wher.. n,,

appearance is entered, if the casf is one in whicli the plaintiff -m.

only obtain judgment by motion for judpment : see Mnitut, v. il'i-

calfe. 40 U J. Chy. 5*^; Hunter v. Wacuvknon, 9 P. U. ai»r>. ex.-i.t

where ttulc !"« applies.

No statement of claim is* necessary where (It the defendant '\<"'<

not require one: see RvJc 171. and notes; or (21 the Court disp.'ii-.*

with it: Vhfjrlton v. Dickie, 13 Ch. D. !«<: or (3) the defend;int

has not appeared, and the final judgment can be obtained by di-'auli

of appearance: see Rulm ."5-578. and .">0*», or (4i a defendar h:i-

not been allowed to defend under Rule *'*Ki.

If the defendant dispenses with the delivery of a statement ••(

claim, the writ of summons, a copy of whii-h has been alreiidy tili'l

{Rule 123), becomes the only pleading necessary; and it stands ji^

and for a statement of claim, and becomes amendable a;* n siatenu-ni

of claim would be under Rule 3*>0: Confedcrntum TAfe v. Monn: r, O.

L. K. 648. Where a statement of claim is necessary, if the writ h:\-

been speciiilly indorsed, the |)lainfiff may deliver notice, under It'll-

245. that his claim is that which appears by the indorsement iii".ii

the writ. Where such notice will not suffice, the stat-ment of cluiiii

will be framed in ace dance witli the Form No. 10 given ni ili*-

Appendix (11. & L- Forms, No. 323).

The plaintiff may deliver a statement, even though tlie def-'inlinil

has stated in his appearance that he does not re<iuire one: Riih '2i'.'<

(6) ; subject to the power of the Court, or the taxing officer iltnl-

ll.'»4t. with regard to costs occasioneil thereby, if the delivery 1

unnecessary or improper.
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Term ot Statawsnt of C1»1k.—A Mtatptiifnt of rinitii nliould Rnl* MS.

follow tlip writ a» to the natnei of th** parttpw and tin' chnrnrirr in

which tbf>y are lued or Hulng. The plaintiff will not Ik' tttrictly

conflDed to tho partifulars of hiH caune of actioD inclomtMl nn the

writ : see Ruie l!44 and note*.

The plaintiff need not auk relief aKainut nil the defendant)* named
in the writ, but may claim againiit some only. If he nl.nndon» pro-

r.>«'ilinfCH against the rent, but not otherwise: Arch. Pruc, 13th ed.,

Ill n statement of claim the mention of the date of the [nfiiie of the

writ of Hiimmonn, ns shewn In Form !(. in essential. Where it was
omitted, leave to amend waa given on a motion to set aside the

stiitcnient of claim: Hcott v. Cnighton, \i V. R. 25L.

A» to printing the statement of claim, see Rule 2(V». As to the

I'liiixf!* of action which may tte Joined, see Rule 232. As to the form
in whirl) material facti* should be set out, see Rulv 2<18.

The facts in auiiport of each separate cnu«e of action nhould Iw

st'iHinittly Htnted om far as may be: Rtili- 274. t'nder the EnffllNh

liuU'n it has been said that, in general, a defence should not be nnti-

ciptiti'd ond nnsweretl : Hall v. Kt-r, 4 Ch. I>. .141 : Clarkr v. fallnir.

4ti L. J. *}. H. r>3. The relief desired must l>e asked for: Rule 273.

The place where the plaintiff propones to try the action i;- n> be
mciitiiined in the statement of claim : and (subject to exccii inns

iiit-iitioned in Hult 52i)*. the plaintiff has a prima facie right to

h;nv the trial at any place he names: Ifiilr .Yi") ; unless otherwise
orihTcd : see notes to Rulr 'i'J\K

As to what variations from the iiHiorsement on the writ may be
niade in the statement of claim, see Rule 244.

Attention should be given to tlie matters mentioned in Rul<- 2iVi

to be marked on the pleading. I-'or tlic time for delivery, see Rulot
24;i and 341); and as to the mode of delivery, see Rulr '52!). A cojiy

.'hould be filed as well as served : Rulr 2fl7.

243 Tlie delivery of the statement of claim shall he Time with

RMnilated as follows:— dSn"i.'"

(ii) If the defendant does not state that he doo- not require

the delivery of a statement of claim, the plaintiff shall, iinioss

Dtherwise ordered by the Court or a Judge, deliver it within

three months from the entering of appearance;

{b) The plaintiff may. if he thinks fit, deliver a statement

(if claim, with the writ, or notice in lieu of writ, or at any
time afterwards, either before or after apj>earance, and al-

ilinii<.'h the defendant may have appeared and stated that he
doe-; not require the delivery of a statement of claim ; hut in

no case where a defendant has appeared shall a stiitement l)e

delivered more than 3 months after the ajipearanee lias l)cen

entered, unless otherwise ordered l)v the Court or a Judo:e.

Inn. Rule 3G9.
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lultMI. C'Uune (m—The Enf. (18tU> K. 225 U dlffcrint. w wai also tVx

corresponillng Enif. Rule of IttTS.

ClauBe (b»—MubitaDtially the lanie &« Eng. <18S3> R. 2*^.' f/.

The defendnnt in. in hi" memornndum of app^arnnco. t(. -rn,

whether or not hp requtn»ii the delivery of a ntatempnt of cliiliu! •.;

Huhi 171 and Appendix Form. No. 27 (H. A L. ForniH. No. in:,..

Where the defendant utaten tbnt he doe* not rec|(iire a «tiit.iii in

of plaiin, and delivent n defence, the plaintiff i» not, tli-v.'iili. i. r

liberty to deliver n etatement of claim. Tlif writ In tliiit * n^.' I..

comeii In effert the utatement of riatm. and if not iifficlent luiiv li.

amended like nn ordinary statement of claim: see Rule 3nil: r„„

fedrraiion Life v. M^torc, O. U R. MH.

As to delivery of defence where no ntatempnt of claim in [.I'lii

by defendant : see Rule 247.

If the plaintiff deliverK a utatemt-nt of tiaim though not r.-i|uii.

.

to. the defendant must deliver a defenre. hut the plaintiff iimv I..

dinallowed the cof*t8 of the statement of claim if it wns unnt ^-nr ^

see Rule lir>4,

A guardian ad Htfm of an infant, and a married womni'.

waive delivery <»f n Ktatenitnt of claim : see Knatchbull

W. N. IHTti. 2: l-'rvr v. \\i*nnaii, \V. N. lH7fl. :i.

Fn.rl.
.

lUR

Tlip three mouths are calendar ninntlis : Rule 'M'Z: mid In

them vacation is not re<>kon.-il : RuU li-VJ. For lli-'

erv. see Rulet 2UU and :!i.1>.

Eztendinc Time for DelWery.—As to extension of tim- .
^-

niijginhoitotn v. Aynitku. ' *'h- '*- 2SS.

An order extendiii;: th'> time will iiol l»e nifide < j- i>itit.: ]\ i-i!-

V. H'trri*. » R R. TiiS.

\ Htntemeiit of claim filed after the time for doinc so h;is pxpir.i

witliout leiivp. haw lw:«'ii held under tlip Iri-'h Act m Im- n-.i in. l'uI:

unless the defendan' has served a notice of motion to di^i-i--

O'Coiiiull V. {i'VontttH and S-aw))"'!,! v. 07>o)ni*7/. i> \.. It. Ir. tT"

471: Imt in Ontario it has been derided that a stntenient so fi:-'.! i-

irre^nlar. and may he wtnick nut on motion in Chamlters unle'< civ

cumstiincpft arn shewn justifyine an extension of time; C?<ir', \.

M<-t:,nii,i. it 1'. U. 2JS1 ; «ep chiiist- t f. i and Anon.. 'JO Sol. .In',

r.ll. It cannot be treated as a nullity: Oill v. Woodfin. ^.'i rii. 1
•.

7(tT: see n!so driirf" \'. Tiir;/. in notes to Riihn 24(t, LTid.

On a motion to strike out as irr^ular a statement of claim <h

livered after the proper time an order may he niiidf nllowinu' ii ^•

>-~;t\u\. and any proper term.s may l>e impt)sed as a cMiidiiii.n ••! i

hHny validated: Toronto v. Ramsden, 3 O. W. R. 381. 413.

An application to enlarge the time will, in general, be by motiim

in ChanilMTs. Or the time may b.- enlarged by consent: Ruh ?Ai.

•l'hi> consent should be in wiiting. and no order i« then npc.''--nr.v :

Atiibrohr v. Eirlyii, 11 Ch. D. 7."!).

Wline. by mistake of a clerk of the piaintiff's .soli.itor, tli.- <i:it'-

mcnt uf claim was served irm lale by two rlays. further tinn' wa-

given. The Court tlionirht it immaterial that plaintiff had delny.-I

htinging the action till shortly before tlip Statute of Limitaium^

would have barred the cluim: i'umdinn iHl U'yrfr'* v. Hay, :',x I.. 1.
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54U- W X. IS'**. 1'*^; but the Court hn* rpfuned to n-oew a writ of Rk1« tM.

«umiuoi« a'te' i*»« t'™** ''"' '"•«*•"• **>« renewtl Uh •xpii-.-d, where

the claim. iB the •bMnce o( ituch renewal, would be barritl by the

Statute ot Limitation*: Dople v. Katfman, 'd Q. U l». 7, :(*;

Hewitt V. liarr, 18U1, 1 g. B, W*.

Where a Htatfinent of claim wa- delivered after the time limited

hv an order, and nn order afterwarda waa mat*? extendloit the time

(..r d<-livery on payment of »20 coata, and the coata were paid, but

,i„ new statement delivered. It waa held, that thouith the d^-livery

k:\* Irregular, it waa waived by retaining the copy aerved and the

costs ; I'HTrp V. Palmer. 12 P. K. 27.'..

Wlieie ail order i« made giving a further limited time to tile a

nl..jiding. and providing that. Id default, judgment may be elgned.

H judgment signed without nerving a copy of tlu- ord»r la regular:

see farden v. mehter, 28 Q. B. V. 124.

After nine years' delay in proceeding to deliver q fitatemtnt of

cluiiii in nn action l>y solicilors on a bill of coBt«. the delny b^ Ing

t^wUig to the fact that defendant waa unable to pay, the plaintiffa

fttre allowed to deliver a statement of claim, on tennw of not charg-

ing iutere»t, and a set-off of the co»ta of the motion, ami ili- pijiin-

tiffj* submitting to a taxation of the bill aued on :
Finkle v. Lut$, 14

I'. U. 44«.

Where further time for a month " peremptory " was given, ihi»

WHS held to mtan that the pleading must be delivered wlth'.n the

siiwiiifd time, unleaa the order itself be expressly altered by any

Miltsequent order: Fatck v. ^^At^tn, 38 W. R. 190.

See also notes to RuIvh 24«. 250, 432.

Shortenlac Tim*.—Where plaintiff baa obtained e.i njunction,

or registered a lit pendens, or for other reasons ju-tice so requires,

the plaintiff may be ordered undtr Rule 353 to tile a fitatfm»<nt ot

claim before the three mcutha above mentioned: see Anniitroiig v.

Toronlo »k R. B, St. R^., 15 I'. K. -HU; Hall v. Forttye, V) C. L. T.

2;tl: Jamiemn v. Latn^, 7 P. U. 40l; mhtppa i v. Kennedy, 10 P. U-

242.

The plaintiff becomea in such case " bound to deliver a statement

of claim" <&ee Rule 432) within such shortened time, but the order

should not provide that on default the action be dismiaaed : auch an
order ia under Rule 432 only to be made " after the expiration of

!^iich time " : Armstronff v. ToToiito, etc., Bupra,

244. Wherever a statement of claim is delivered, theciaim

plaintiff may tlicroin altor. modify or extend liis claim with- domment.

out any amendment of the indorsement of the writ. New.

Same as Kug. (1883> It. 228, and pa<tsed in affirmance of Lnrge
V. Larqe. W. N'. 1S77. 198. See also Emith v. Richardf-n. 4 C. P. D.
112; Johnson v. Palmer. lb. 2.'»«; hyre v. Cox. 24 W. It. 317; Wil-
nwtt V. Freehold, 51 L. T. 551.

The construction placed u)>on the correspondinR Kng. Ilule has
been that it applies only wfiere a statement of claim is actually
delivered, not where it is constructively delivered, under Eng. (1883)
H. 'JN; (see Con. Rule 330*. in case of non-appearance, by filing with
the proper officer.
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BstoMS. It H |in-*iili>i>il lli<>rerore llmt a Hluillnr vixw will Im> tnki'ii u1i<i>.

hi OiiiiirU*. n (lefi-nilant bait D»t sppMirtHl, uiiil ii HtHti'int-nt of • hi

thi. h. I rvml iinil.T IIhIi- 'XW br lioatluit up • copy In Ihi' pr. |i. i

otHct', HO Ihiil if a lU'ffUilflnt «lo«t not app^or Ihp plalntilT vniinot in

liiN i.tiUfiiii-111 of rlitlni riilnrgi- hli* claim nn liitloncH on tli<> «Ti(

/..lie V. rmhf lai. an w. k. 4.-11); iier >. /i.(i. ;ir. Ch. n. imi; m

nl»o /'norrf V llriiirii, 'Jtl I.. II. Ir. 1M.1 : Slunr v. Nmi(*. 1j Cli. 1 1.

ISM.

Prcwblj' ihU Hulr only clprwacn what wan formerly ilccidicl. viz

that .hi: plaintiff will not b« Btrlctly conlliicil to tlic partii iilm-

nii^ntloned In Ihp writ : «ci' iM'fore thf .lull. Acf. Stnrrlin v. .Vi./n/. ,,.

4 r. K. L'7'1: UKUiii'" >• <'"'';'» Borrrl Co.. 8 I'. U. 170; aii.l nltn

the .lull. Act In ./ii».i«iin \. faltiirr. 4 C. P. I>. S.'W; ton/. \, l.ar.r

W. .\. 1»77. IIIS; toinc»(..rri/ v. /)»«». II C. I.. T. 412.

\i\ aliMolutfly illHtlnct anil iliiri*rt'nl ci, mi' of ncllon from mi
racntioni'd in the iniloniemeiit on the writ may not he t*et up in ili

Ktntement of claim: t'ttitr^l V'clc/iAowc ('«. v. Tntkir. .V.I I.. T. sr.-

roir V. Cn'ir. lIN I,. T. 2.-.4 : 41 W. K. .IMI. W, N. 18!«. 42'. 11 11

401 ; AVrr v. lliHiiiiin. W. N. 1»8«. 18: 30 Sol. J. 238: nir a clnini

nrmlnjf inntUnli- titf : Mi'l.nm v. .l/c/,cr(ii. 17 I'. H. -iHt.

The ndileil claim muHt have ^ome direct relation to the oriuliinl

claim. Init. heinir ho related, the claim may be HubHiniitially dilf-r.iiii

from that indoraed on the writ. thuH, where the cliiini on th'- wrii

was for specific performance, a atatement of claim for canrellatio'i

of the aureemtnt and recovery of poawsiiion of the land in iiiii'sii-ii

waa held to be a legitimate extenHlon : llibaon v. ffieh. 1 (>. L. U.

247: and «» Aleiandir v. .Wiiiiiii/ci-. 1 O. U R. ftll): ho a clnim

that l» auppUmentary fo the oriiiinal claim will he proper, ai. wlun-

the writ waa by a mortgaKee agaiont a mortgagor, indorned for ;in

Injunction to restrain waate. and the atatement of claim claimeil »i»ii

poaaeaaiOQ of the land by reaaon of default In the mortgage: Sitil/fi,.

V. Miirlin, IS P. R. 227.

An objection thai the atatement of the claim goes beyond the writ

should be taken promptly ; if not made till the trial. It is too late

Bagbee v. (7fr»«c. 27 Ont. App. «0. 717; Uiluniii v. «i<li. »«/<ra.

Kouaia •*•* (1) Where the writ is specially indorsed and the

USUuioi defendant has not dispensed with a statement of claim, it

otdaim. gi,„|i lie sufficient for tlie plaintiff to deliver as his statement

of claim a notice to the effe<?t that his claim is that which

appears by the indorsement ujMn the writ, unless the Court

or a Judge orders him to deliver a further statement.

(2) Such notice may be according to Form No. 48.

(3) Where the plaintiff is ordered to deliver such further

statement it shall he delivered within such time as by the

order is directed: and if " time is so limited then within

the time prescribed by Rule 243. Con. Rule 370; Rules 23

June. 1894. 13n.

Siibrtantially ll.e «imc as Eng. R. 1!*7.'>. O. 21. r, 4. P.nr. (188.1!

R. 22.1 (at. is different. It makes a specially indorsed writ always
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„,.. n. lh» malfmrat of il«lui. iiiul ptuvlil... Ihiil n., furlli.r .tali- RuU Ml.

nifut "t iliilm "linll •* ilellveMtl.

Knr Koriii No. 4K iief II. It L. Koniip, No. ^4.

\ •• .iHHtnlly ln,lor-i'>l
' «t1i woiiIiI .i.|ii ro !» on,. IrLilor...! wllh-

„,'ili.. m-'iiuliii or ll«h ..IS: Hf. uol... I.. Ilmt K«l..

\ iMil »li«iiillv hMlor>itl. iin.l II n..liir ilivo 'Hol.-r llii« Itiil.'. wiTi-

iii'lh,. nrllpr clwl.lon. on 111. .\.l. IihM Mb.-iL.t to ...n.Hjuh' a

lilp.iJinil »liU'li nillllil W ,l..iiiini.-.l I.i: HlIj' rl-f« i. Il'.ir •./. .1 (..

|. |. 'Ml- hill il «n» .Mlii..i|ili.ntl.v iLwl.|.'il Ilmt n di'liiuii wii« not

nr.Mirr nn.l Hon Hi' .li'd'Hilnnf. coiir... ivii. lo ni.i.lv 'W ih.'

ir.-..|it Huh 'or ili'liviTv of ii fiirlhi'r «liiI.'Ui.'Til of iliii...
:

fiiiicu"

I I l,iiilt'>ii. ill IJ. U. 1'. .'"» llfiiiiirrtTi* nri- now iil»oIMn.ii: nim.

TU.. |,l,ilnllll uoglil lo In >.- In» will lor raoii.'.v Uihii-. hi .ii.-li

„ «,iv lb»l n notire niii.v li.' mnii iiml-r lln- ''«''. "'"l «'" ''"

.ii.w'llinl Ihi" iDilorwininl iiiny fiirnli-h nil m .•e»i'iirr information lo

il„. ,l..|.ii.liinl hi ri'imnl lo lln- .liiiiu; ••i- .1.".".. W. N. IN..1. •J'.,

licr LuBh J. Wberi- ihi' Imlonn-mi-nl l» noi .iiffirlMilly .xiilicll.

.urliculor'i. may Iw onlfrfil. nnil flirlhiT tiro.- lo put In n .Ipf.-nci-

ii"n!if n,r™.arv: .e- VoW,., v. //„«., „„„i. W. X. IMTlLl-J ;
'J I'hari

(I, Cn. 311; lint tlii- proiiir form of appliialion In ..nili aw- won u

SP..III in In. for n fiinlii'r «lnl.'nipnl of ciniiu ;
sch'iMhiry v. Zoift'Hi.

\\ N 1S7II. UNI; 1 fharl. I'h. Cn. Xn. I'lirtii ilur. of lump »uin».

lor nhiih cTMlIt »n« iiivi-u. n>r.. oriltrwl in tl,M>ii v. C.,r«(.ii. 5

1-. 1'. 11. 17.

for turllL^r informnlion with regard to parilcnlar«. wi- noten to

ffii/i, i:w, 'Ml.

In nn action for money nllogwl 10 have Iwcn obininiil by fraudulent

,ii.r..pre.entntion. the nature of the ml<.repre.enlntioii. ami the

iinnirular. of the »um. .ueil for being »et out In the indnraMnenl of

Tlie writ, it wan held that notice in lieu of a Btntement of claim vva.

HuHii ii-nt. nnil a motion to lomiiel the delivery of a lietter .tatement

of ilniiii wii.. ri-fuwed : Young v. Buttti*', 16 L. U. Ir. 1112.

2. Defence .\nd Cocnter-cl.mm.

Il.e ilefemlnnt mav waive the delivery to him of n stalement ofwh,i,tob«

.laim- Hulr 171. If none i. tiien delivered he mm.t deliver hi» Hate- il.llnr«l.

ment of defence within H day» from appearance :
H«lr 247. For the

time for delivering a utatement of defence. «ee Rule 240.

The tnctn relating to the defen.-e muiit be staled in the same man- f„,„.

iier n» is provided in respect to other pleadings; Ralri 268. il Ml-

if tile il.'fendnnt has no facts to set up he may simply " late i«s"e

or ilenv the statement of claim. Such a plrniling will prevent an

iml.lied .-idmission and puf the plaintiU to the proof of his cl»li>;;

Huh >72- //lire v. Cniit/iropc. H P. K. 3.V.; .l/i7(cnf„. v. ffnn
.

Id

r R. 3,"10; and see /riciii v. Turner, lb. MO. All f'icts n..l in the

"tntement of claim on which the defendant means to fly shoul.l h;'

=et out- livlr 271. Where distinct grounds of defence nre lelieil on.

founded on separate and distinct facts, such facts should hi. statid

sepnratelv nnil distinctly; Rule 274. ThoiiEh a defendnnt_ia not

taken to' have admitted what he does not deny (siv Rule -..Li. he

vhould nevertheless make all proper ndmissions ; Ruh- 21111; otherwise

he mny have in bear the costs remlrred ncci.-Miry l.y the failure tn
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CONSOLIDATED RULES.

admit: Rule 1149. The character iu which the plaintiff niu's </,',/.

28U>. the iDcorporatiou of a corporate party (Rule 281 1, anfl tli"

legality or sufflcit'iicy of a contract in point of law, it intendiil to

be dlsputt^d, must be expr^-isly traversed {Rule 282). In an aitmu
for the recovery of land the dt-Iendant need only state thai he is m
possession, unless be has some equitable ground to set up : Rule 2S~<.

There may be a plea to ttie jurisdiction : see Rule 102, Dor: t.

Citi:en8 Im Co., 11 P. B. 513.

Inconsistent pleas may still be u)>ed wb^'rc applicable: Re llorgaii.

Owen V. Mor^jan. ^5 *'h. I). 4K*J ; e.g., in an action for momy. a
denial of the loan, and plea that, if lent, it has oeen rcpnid di-

release given: lianiUott v. Hanii. W. N. 187G. 24; 2 Cliarl, Cb, Ca.
3l>. A defence iimouniing to pleas of not guilty, ami justiticatioir,

may be properly pleaded: Keatell v. .Stetcard, \V. N". 18T,"», J31 ; i

Charl. Ch. Ca. 87. The offering of an apology, payment into Ojuri.
and a justification may he pleaded together in an aeiion for libel:

Baickesley v. Bradahatc, 5 Q. B. V. a<>2. This was not formerly

allowed: see UnyU: v. Owen tioui.d Printing Co., 8 P. K. (J!). Uut
where payment into Court was pleaded together with a justific;iiion.

in a libel action, and it was not clear from the pleading in resp.ct

of which particular part of the cause of action the payment w;i<

made, tiie defence was struck out a.'* embarrassing: Fltining v. Ih.lhi,

23 Q. B. I>. 388; and see Rule 421.

As a general rule, the defendants may deny the plaintiff's cuu^is

of action, and plead payment into Court in respect to the whole or

any part of them: Riilrit 419. 420; Urtdan v. Orecmiuod. 3 Ex. I ».

251, in which the deeisioh in Spun- v. Ilali. 2 Q. B. D. 61.'.. wii-

questioned. A defendant may plead "not guilty by Statute" wlieri'

that defence is applicable: Rule --'^; also grounds of defence aris

ing after action brousht, but before delivery of defence : Rulvn 2»U,

et acq.; but pleading In abatement is abolished: Rulv 283.

The Bules following in relation to counter-claims are made in ord.r

to give effect to the Jud. Act, s. 57 (7), aupra.

As to Counter-claims, see note to Aule 251,

Frivolous, vexatious, or scandalous defences, or defences tenilinK

to prejudice, embarrass, or delay the fair trial of the action, may be

struck out on motion in Chambers : see Rule 29S aud notes.

34G. ^Miere a i^tatement of claim is delivered to a rlefend-

ant lie shall deliver his defence or counter-claim within S

days from the delivery of the .'Jtatement of claim, or from

the time limited for appearamo. whichever i^hall be last, trnkv;

such time is extended hv the Court or a Judge. Con. Eule

3:1. Kules 23 .Time. IS'i-i, 1318.

Miinie iis the Enc. (18H3) K. 239. except that the Eng. R. has 10

days. The eight days will De counted from the last day for appear-

ance, where n statement of claim has been delivered with the writ,

or before npix'iiniiice ; see /,'(//(' 243 ( M . and not from tlie netual entry

of appearance where it has bpen entered before the time for appear-

int,' has expired: ilcCuUoch v. Hamilion, 32 C. L. J. 3*>4: LovU v.

Tfii/htr. ") O. \V. li. ,'>25. .VJT. X'jicnlinn is not reckoned in the eight

days : Rulf 352.
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A " defence " and a " counter-claim " cannot he delivorf-d sppii rately. Rnl« M7.

I)iic must be included in one pleading: see Form i:j ( H. tV L. Forms

No 1""). and Hallotcay v. I'orA. *25 W. It. ti27; also Batiot v.

kiiston 11 Ch. D. 392. It would seem, however, that a *' n-ply
"

to the statement o£ defence, and a "defence" to the counter-claim

may. vvhere necessary, be delivered twparately: see notes to Rulr 2.'iii,

The time may be extended by eoiuent {Rule 347), which to avoid

<iii.siion should be in writing : Ambroise v. Evelyn, 11 Ch. D. 759. No
order is then necessary : but if a consent cannot be obtained, the Court

is liberal in granting further time. The motion for further time is

Djnde in Chambers on notice: Wifflc v. Sarrin, 9 P. R. 27tt.

If a defence is not put in, the pleadings niaV be noted as closed.

tifior which no defence may be received or filed without an order

'ijhde 2631, or, it is presumed, a consent {Rule 347). When' pro-

cee'liugs are not taken to note the pleadings as closed, a di fpin-e

put in without leave, after the proper time but before Judemi'nt.

ciiunot be treate'^ as a nullity: Oill v. ^Vo^^dfill, 25 Ch. D. 707; s'e

bNli Harding v. Lj/ons, 13 L. B. Ir. 302: flibbiitgii v. Strong. 20 Ch.

V. 06; and notes to Rules 243, 256, and 2G3.

An action should not now be set down on motion tor jmlgrai-nt

by 'lefiiult of pleading until the pleadings are not^d as closi-rl : sof;

nines to Rule 263, but it a defence be filed after sncli noting:

Jack/ion v. OnrOitier, 19 P. R. 13": or even after the action has be'-ii

set down on motion for judgment the defence though irnguiar can-

uot be treated as a imllity and ignored : See Oill v. Womtfin. and oth'-r

cases supra, and notes to Rule 203.

A defence delivered after the time, and after a motion for leave

to deliver it had been refused, was set aside with costs : Meelmn v.

Midiaii, 14 L. R. Ir. 301.

A defence delivered after the time, and upon the day when the

case was to be heard on a motion for judgment, was h<^ld to be
irregular and ordered to be struck out, unless the defendant ptiid

the costs of setting down the action on motion for judgment, within

a limited time: Snider v. Snider, 11 P.R. 34.

Wlfere an order is made giving a further limited time for filing

ilefi'nce. and providing that in default judgment may b<> signed, a
juJ^rment signed after default is regular, though no copy of th- order
is ^.Tved: Farden v. RichUr, 23 Q. B. D. 124.

A counter-claim has been allowed to be filed after issue joined

:

Evans V. Gaiin. W. N. 1S73, 199; but it may be too late after the
case is entered for trial: Ware v. Gu'ynnc. W. N. 1875, 240.

See also notes to Rules 243, 256.

247. A defendant who has appeared and stated that he "here no

does not require the delivery of a statement of claim and of'^tS?

lo whom a statement uf claim is not delivered, may deliver

a defence or counter-claim at any time within 8 days after

his appearance, unless such time is extended by the Court or

a Judge. Con. Rule 372, Rules 23 June, 1894, 1319.

Except as to time, the same as the Eng. K. 1875, O. 22. r. 2. Th-
En^'. (1883* R. 240, is different.
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RuMMB. •• After his oppearaiice." Sot "after tbc time limited for appcin-

aiu-e," ft» in iiuie 240.

"Ami to whom a statement of claim is not deiiveretl."—Xotwitii-

standinjr tliat the defendant by his appearanee states that lie does iint

require the delivery of a statement of claim, the plaintiff may (leliwr

one: Hutc 24:{ (61 : but this can only be done before the defeiKiunt,

treatiiiK the writ as a statement of claim, delivers a defence to i:

Voiilcdcration Life v. Moore, fl O. L. U. 1(48; the defendant has. uii In

Ifule J47. S da.vs from his appearance within which to deliver such a

defem-e. If before such a defence is delivered the plaintiff deliver., ii

statement of claim, the defence must be delivered to. and within tli.

H days fnini the delivery of, the statement of claim : Rule 24tJ.

In Harrison v. Surrey Masonic Hall Co., and Griiiijloic, etc., \.

MrDotrtll, liG L. T. Jour. 2T7 (cited in ('hitty Forma, p. lllil. it wa.

held that where the defendant dispenses with the delivery of a stnt'-

ment of claim, hp must deliver his defence within eight da.vs from hi-

appearance, otherwise judgment may he signed under Rule 587.

These cases overruled Hooper v. Giles, W. N. 1870, 10; 1 Charl.

Ch. Ca. ai. (see note to Rule 5871.

Where 9iH Where a defendant sets up a counter-claim which

SUi'iIiecu raises (|ue»tions between himself and the plaintiff and (a) anv
""""*"°"

other person, he shall [entitle it as a statement of claim |,

setting forth the names of all the persons who, it Mich

counter-claim were to be enforced by cross-action, would be

defendants to such cross-action, and shall deliver his counter-

claim to such of them as are parties to the action within the

period within which he is required to deliver it to the plain-

tiff. Con. Rule 376.

For the form of the title required by this Rule, see \VV- Form 13

(H. & L. Forms, No. 127).

(o) For the word "and" the former Con. R. 376 had, and tEe

Ens. (1883) R. 244 has, "along with."

The Eng B. 244 reads, " questions between himself and the plain

lilt along with any other person," and this does not authoriie a

Qounter-claim bv defendnnlt raising "questions between bimselt

along with any other person and the plaintiff," so that where the

defendant and a third party had a Joint cause of action against the

plaintiff, even though arising out of the same cirtniinstances that gave

rise to the plaintira cause of acUon, a counter-claim by the de-

fendant against the plaintiff, making »!«>^*''« third party a de-

fendant to it. was struck out : fender v. Taide,, 1898, 1 Q. B. .OS.

Under the present Rule 248. such a counter-cWim would also seem to

be unauthorized. The variation in the language of the Rule won d

not seem to change its meaning in this respect. The intention would

seem to be that relief by counter-claim is confined to defendant aiid

that a third party (not being a defendant in the action) (iiiinot he

thus directly or indirectly introduced into an action so as to enable

him to claim relief against the plaintiff. Thus, a claim by the de-

fendant on behalf of himself and other parties, which as regards an

action would be within Rule 2<i;i. cannot be set up by counter-claim :

Hume V. Hume, :tS ('. I.. J. 204.
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«1, ilefciulam in on action on a nolo she«>. that th.^ nof ""ail R»lM

Jn ransterr«l to the plaintiff, to secure a debt due to them by M»,aM.

,wr,mvee one T. X.. whiili debt h«d beea MtUtied »liiee the c.m-

men'ei^en't of the action, ami the defendant "wore that he had a

S Xfenee on the merit, againM T. X.. it «-a» held that thl» R.lf

Md no application, but that the plaintiffs admittins these facts «-.Te

entitled to their costs under Hulv -'9.-.. and the cause of action having

devolvtd upon T. X.. Ue was entitled to continue it by taking out an

order under K«/c 300; <J>h«,in dibiuel Co. v. Solr. IS C. L. J. W).

\ third person mode a defendant to a counter-claim is not entitled

to' inter an appearance until he has been servcl witli the couiiter-

rlnim and if be npiiears without haviuB been so served. tU.- appear-

ami- iua.v be discharged on motion by the plaintiff in tlie n.nnler-

cloim : /'rmcr v. t'oojirr. 2;\ Ch. V. CSTi.

Where, in an action for the price of iron, the defendant srt up a

inmiier-cloini for n deduction, which he had been obliged to allow a

iiiircliaser, owing to the inferiority of the tiuality of iron, it was held

unni-cessary to add the purcliaser's mime to the title of the action:

see liion.. 60 L. T. Jo\ir. (JB; 1 Charl. Ch. Ca. 85 per Lush. J., who

said Order 22. r. 5 (corresponding to the present KukK iloes not

niply to such a cose; see also ^yiUi<lmn v. Wriyht. W. X. 187.'), 2311.

849 'Where .anv such person ns in the last preceding
JJi;.','J,.°'

Eule mentioned is not a party to the action, he shall he stim- «•'° ™
,y.

moncd to. appear hv heing served with a copy of the counter-

claim, and such service shall he regulated by the rules with

respect to the serrice of a writ of summons, and every counter-

claim so served shall he indorsed according to Form No. 50.

Con. Rule Sn.

Same ns the Eng. (18831 B. 245.

For the rules in respect to service of writs of summons, see Rulea

]4r». et 8eq„ and 162.

A third person, not a party to the action, when made a defendant

to a counter-claim, is not entitled \o appear gratis to the counter-

claim ; Fnncr v. Cooper, 23 Ch. D. 685.

aSO. Anv person, including the plaintiff, named as SDjtence^y

partv to a counter-claim, shall within 8 days after service

thereof on him. deliver a defence thereto as if it were a

statement of claim. Con. Rules 379, 380; Rules 23ra June,

1894. 1.321.

The orieinol .1. A. Rule had "reply" instead of -defence" follow-

ing the Eng. R. 187.^ O. 22. r. 8: (18831 R. SIT.

The repealed Rule 378 renulred the third person to appear as if

he had been served with n writ of summons, and the repeal«l Rule

370 requiVed him to deliver his defence (if onyt to the miinter-

claim within H days. Xo appearance is now reipiired. The delivery

of a defence is all that is necessary.
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A plaiDtiff made a defendant by counter-claim may counttr-chiii

nirainsf the plaintiff by counter-claim, in respect of a cause of att; i,

HL-cruiii* subsequent to tlie issue of the writ : J'oJte v. Andreicg. 8 Q.

li. D. 428; or in respect of a breach of the contract allfgcd iii th-

<-ounter-claim : Benton v. yevtile, 1900. 2 Q. B. 181: 82 U T. 44'.

Iiut not in respect of independent matters arising before action

Jamet v. Page, 8," L. T. Jour. 157. such matters can only be set up i>y

nmendment of the statement of claim: see Kute 288: ami a lliir 1

party made a defendant by counter-claim is limited to a d<-ffiicr ami

is not entitled to counter-claim against the defendant who troiight

liim in : street v. Gover. 2 Q. B. D. 498 : Genera/ EUctno Co. v

.

Victoria Electric Co-, 16 P. R. 4rfl, 329: Alcoy Ry- Co. v. Greenhiti.

1896. 1 L'h. 19: 73 U T. 4.T2: but «ee Green v. Thornton, fl C. L. l"

139, where a pleading*, though called a counter-claim, was allowed

as being in substance a defence: Ucnrral Eloctrio. etc.. v. Viclnii.i

Electric, etc.. supra, per Meredith. J., at p. 481, and per Street. J..

lb., at p. K14; see also Eden v. Wcardali: 28 Ch, D. nt p. ?,:'•)>.

By this Rule a plaintiff has 8 days to deliviT a "defpiici'" tn ili'

counfer-claim. By Rule 256 the plaintiff has 21 days to " reply " t

-

the statenient of defenc. The dpfeiidiint combines his dffenc to the

action and his cross-claim (by countfr-claimi in o'lt- ploadini:. Ti

would not seem that mtrely because there is a counter-craiin (to

which tlip plaintiff miu-r deliver a ilefpiici- in S ilnvsi he Insc> ih.'

right to reply to the statement of defence within 21 days: Iririn v.

'litrner. 16 P. R. 349. TJiat time was originally fixed to give plain-

tiff time to obtain production and discovery, a'ld to amend his stnif-

ment of claim, if so advised. Instead of delivering a rqply : see Rulr

300.

The defence to the counterclnim was in Irwin v. Brown. 12 P. R.

tj39, held to be technically his " reply " in the action, but that cas.'

was not followed in Irwin v. Turner, nupra. Doubtless the plaintiff

may still if he chooses combine in one pleading his '* reply " to tli*-

statement of defence and his "defence" to the counter-claim, bin

such a pleading must under this Rule be delivered within S days.

The Kng. Rules are different. Under them the plaintiff has the 21

days mentioned in Rule 256 within which to replv to the counter-

claim: Humlep V. Winn, 22 g. B. D. 265.

In case of default being made by pluintiff in delivery of a defence,

the defendant cannot sign judgment for default of pleading, but must
move for judgment under Rule 593 : see that Rule and Jonen v.

Macaulay, 1891. 1 Q. B. 221. Such a judgment may be obtained evfn

after the plaintiff's action has been dismissed for want of proseru-

tion : Roberta v. Booth, 1893, 1 Q. R. 52 ; 3 R. 151 ; see also Higgins
V. .Scott. 21 Q. R. I>. 10. See notes to Rule 251.

A pleading in answer to a oountpr-rlnim which denies tb' alI"L':i-

tions of the counrer-clnira. puts the counter-claiming defendant to

proof of liis counter-claim, and submits that it should be dismissed,

is a "defence" to the connter-clHim. and not a joinder of issue in

the action : Irtrin v. Turiirr. 16 P. R. 349.

Wliether "itlaiiitiff" in Ruh 25i! includes a plaintiff by couiUir-
claim. or whether. i)y virtue of Rulr 3. Ifulr 2."i6 applies Ity analo^'y.

it would seem that a counter-claiming defendant iias 21 days from
the delivery o^ the defence to the counter-claim within which to

reply to such dei'ence, and therefore the pleadings in such an artiDu
cannot be closed uutit the expiry uf that time or unlil Ud- d>-!i\<'i'y

of n reply: Iririn v. Turner, 16 P. It. 349.
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351. A defendant, ma\ (t) set lip hy way of counter-claim. »

.Minst the claim of the plaintiff, any right or claim whether «;-J-"

the same sounds in damages or not. Con. Rule 373, firit part. d^,„.

S.H- al'O not» I 'fore Rule 24B.

This Is a Ruto maiJe In furthcranw of sec. .57 (71 of the .\rt.

I>efeDdnnt8 " In this Rule would sepm not to Include n third

,,i,rty made a defendant to a counter-claim : see notes to Rule ..>".

Part of the henefit given k.f section .',- (7i of the .Tud. .\ct has

u„„ di.cusse.1 under rt«lr 2«l. In :.dditl„n lo the enss of cases there

mention, 1. the defendant ' .>y the ahove ,uh-sectu,n ennhled (suh-

Zc, to the discretion of the Court > to =et np m an action hrousht

Lslnst him. auv claims whatever which he may have ncaiust the

nlnintiff. and under certain restrictions claims ncanist the plnimill

So her persons: see Xayhr v. F-rrrr. 20 W. R. 800: Be.-,<t v.

l"lJ 12 Ch. D. 805; Oral/ v. WcU. •-1 Ch. D. »B: Fried v. (W.o-

icoi/. 4 C. L. T. 1»1.

(il The oricinal B«Ic followinc Enij, It. 1R7.'i. O. 10. r. 3 (l.'iS.'il.

R, ll'O. had here the words "set-off or."

The effect of the original Rule seems to have been to enlarce the

richt of set-off. so as to make it extend to claims soundinc in

damages. .

The alteration in the present Rule was made In conseniience of

what was said in Cliamherlin v. CUmherlin. 11 P. It. .'lOI. where it

«as held that what was renllv a set-olT. was pleadable as a d.^fence.

and emild be set up as a defence, it it arose before the commence-

ment of the action, and that pleading It in the form of a counter-

claim made no difference. A counter-chiim may sec up any matter

properly pleadable In a cross-action, though arising after the com-

meocement of the action: ;».. and Rule 280: and consenuently a set-

off, if arising after action, may. under the present RuK. and in fact

can only, be set up by way of counter-claim.

.V counter-claim properly so-cnlled Is therefore a claim by defen-

dant for relief, which he cannot obtain by defence in the action

:

(lirarilot v. H'cHotl. 19 P. R. 1152. 201. By it a defendant may set

up any cross-claim whether sounding In damages or not, subject how-

ever to Rule 254.

What was before the Judicature Act a set-off. and pleadable as a

defvuce. is still so pleadable, and should be so pleaded and not as a

c I'liteiMlalm: and if the set-off exceeds the claim, the excess may
he rfcovered without counter-claim for the same : Oirardol v. W'elton,

nliril: K. S. O. c. 324. s. T.

If a claim for liquidated damages is pleaded by defendant by way

of counter-claim, the plaintiff may set up matters arising subsequent

lo action brought: l/<'.Voiiifir(i v. Kkniii. 23 Ont. 103: .<,c»« it the

rlaini is pleaded by way of set-off: and see Toke v. .lH(fiTir«. .S Q.

II. I>. 42S.

Other cases recognize thai a sel-off and counter-claim are quite

(i:Rti!ict: see Cutler v. Mome. 12 P. R. .'(04; Tettjart v. Maron/f. 3fl

W. R. 4110: tl iiifcr/irW v. Brndaum. 3 Q. B. H. 32G: Shmnre v.

VinnphiU. 1S02. 1 Q. B. 314. :nO; and cases infra, p. 4.'i(i: and on

the subject of costs, see the notes to Rylett 1130. 1132.
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Former
prvtioe i

•t-off.— It will be seen that a most imponant change waa tuuii'

- by the Jnd. Act in the previously existing law relating to set-off, aiM
croKtt-ileniamla.

Stt-oft', likt' rountpr-claiui, was created by statute. I'riui lu tli>'

statutes of set-off. 2 Ueo. 'J. c. 22. s. 13, and 8 Geo. 2. c. 24. sa. 4. .'

—see now U. S. O. c. 324. na. 5-7—where there were cro«H-deui.iinl-

uncounected with ei\cli otlier. the parties were put to thfir c:<j-h-

actions. K. ». O. c. 324, ss. 5. U, enabled " inutu;*! ilt-bts " to !'

set-off against one another (s^e Itivt v. W'atti. 11 Kx. 4H)i. liimu'tj

the mutual debts are of a different nature, that is. a buud debt can

be set off against a simple contract debt.

In Equity, set-off has been allowed in many cases not wilhi.i tin'

Statutes of set-off: see Story's Ei|. Jur. ss. 14, JIH. ct aey.; Lund;/ \.

McVulla. 11 Gr. 30S : Macbeth v. .Smart, 13 Gr. 3^12. The Stntuten

of .set-off applied only where the set-off was of a legal debt, and es

eluded equitable debts and unliquidated damages.

The Judicature Act abolished the distinction between legal and

equitable debts: and the present Ittilr expressly authorizes the att-

ting up of unliquidated demands as an answer to either liquidated

or unliquidate'l demands, not merely by way of set-off. but so as to

enable the defendant to obtain judgment in his favour for niiy

balance, or for such other relief as he may be entitled to, on th''

merits of the case: see note to liiilc 253. and Staples v. Younff. ami

Uorruck-H v. Hi, by. there referred to. The effect of 'J'hc Judicaturf

Act would seeiu ic be to abolish any distinction in effect betwf»-ii

set-off and cross-demands so far as the right to recover is coneernt'd.

thouKh any cross-demand which could not formerly be pleaded an a.

set-off must now be pleaded by way of counter-claim.

A distinction has, however, been recognized which is still of iiu-

Tiortance in reference to tlie disposition of the costs wh^re a counter-

claim is set up. not by way of a defence against the plaintiff's caiisi'

of action. Mr. I'itt Lewis, in his work ou County t'ourt I'racticf,

quoted with approval by Cockburn. C.J.. in Stuukr v. Ta.ijlor. r» (J.

r.. P. r»77. says:
—"A set-off would seem to be of a different naitiri'

from a defence i yii. counter-claim I inasmuch as a set-off appears t"

show a debt balancing the dfbt claimed by tb« plaintiff, and thus

leaving nothing due to him : while a counter-claim, it would seem,

consists of a cross-claim, not necessarily extinguishing or destroy-

ing the plaintiff's demand. In o-.her words a sH-off appears to consist

of a defence to the original claim of the plaintiff: a counter-claim is

the assertion of a separate and independent demand, which does not

ansT\-er or destnjy the origiual claim of the plaintiff. The right tn

rely on a set-offl has long existed. The right to set up a counlrr-

claim was first given by the ,Iudi« iture Acts." See alsO" Gathercrdc

V. Siiiilli. 7 <J. It. I>. ti2r.L I'lllii^ yi'iituuv Marine Ann. Co.. ."> C. V.

I). ;i4: rnd I'ons to Itule 1130.

The films of thf present ttiile are wide enough to allow a defen-

dant to set up any cross-demand, wht-tlier wnnected with the plain-

tiff's claim or not. and whether it sounds in damages or not: but the

ifulc must be read in connection with Rukt '254. 20S. providing for

the exclusion of counter-claims, and the compulsory amendment of

pleadings, in the discretion of the Court: iirwj v. Webb. 21 Cli. !».

S(»2.

The Itulr is only one of procedure, designed to prevent the neces-

sity of bringing a cmss-action where a cross-demand can conven-

ii-ully be tried in the original action. It does not give rights as
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ii;;ainHt third parties, or confer rlgbtH of set-uff between tbe parties Rul* 3S1.

wliicb did not exiiit before. TbuH claimr agniiittt a t-oiupany beld

hy a director und bona ftdr for value affDiKiied to a third perxun, were
held not subject to be set-off againot (lanrngen payable uiiiler an
iinli-r. afterward)* obtained i)y tbe liquidator of the company ajialiiMt

the director: Ite itUan 7'ramirayg Co., Ex p. Thryn, L**^ I'h. I). IITJ

;

uHiiiiied in appeal, 2') <'h. l>. 387: see Mi'mry Stt^-l. etc., i'v. v.

\nylor. it Q. B. D. VAH: !» App. Can. 4;i4. lu an action for laliH by

the liquidator of a company, a claim by a iharebolder against tbe

comr'iiy w^* "O' allowed to be net up: Hi- Whitvhouar, !t *'li. I). .'!».">,

A Kpfl-off claimed against arrears of pension, against which, by

statute, no setoff wan permissible, was disallowed : Oathervnlr v.

.<>Hith, 7 g. B. D. ti2t{.

In an action by a trustee for a debt due to bim as such trustee, or

ns agent for another person, tbe defendant may set up as « defence

t(i the extent of the claim that tbe rrntui ijiie trunt is indt'lttcd to bim
in a greater sum for unliquidated danuines: Baiikeit v. •fan-in. 1!KK{,

1 K. li. rhlU; 88 L, T. 2<>. In that cusp the defence was set up in

ill" form of a counter-claim, but qua-rv, whether it should not have
h''i'ii set up as an efjuitable defence, as it might have been under tbe

old practice: 76.

'I'lie right of set-off only applies to mutual debts, viz.. debt* due and Kelit wi-ofl

owing to and by the same parties: therefore a defendant <'annot Sft- "'in<t>jc

(iff a debt due by the plaintiff to him' and another person in etjual
"'"*""'

>liares: limrvear v. i'airstoti, G Q. B. D. ,'WO; see also Fc'Icral Hank
V. narrinon. 10 P. U. L'71 ; 20 C. L. J. 104.

In nn action by a receiver of a landlord's estate for ren*: due the

landlord the defendant set up a set-off of money due by the land-

lord : it was held that the at-tion by the receiver being in tbe in-

terest of incumbrancers on the hinds, tbe set-otf could not be reliwl

on: MuUarkrjf v. O'Douohm; Hi L. U. Ir. ',i*\Tt. So a receiver of an
estate was held not entitletl to set-off against a debt dut- by him as
fxecutor, a debt due to him as receiver, notwithstanding that both

claims arose in respect of tlie same estate; Xrfnoit v. Riihrrln, i)\) L.

T. 8.%2.

Where a set-off is claimed or pleadwl in defwice to an action for

debt, the debt sue^ .>.i is not thereby extinguished to the extent of tbe

dfbt sought to be set off. but two separate and distinct debts remain
until jmljnm'ut : Itv Hirtnii .Unrim Lamp Co., IVHGJ, 1 Ch. 70.

Connter-olalm.—Tbe UKxle in which a defendant procei-ds to
f,^,,,,,,^^.

obtain the cross-relief contemplated by tbe Rule is by counter- jaim,
rlaim. which has been defined as " a pleading wberf- n defendant claims
I'ome remedy or relief either against the plaintiff alone, or against
ihe plaintiff together with some other person or persons, whether
already parties to the action or not ": st-e Ilaynes" Cliy. Pr. 77. and
inr Blackburn, J., in Trclaivm v. Brai/, 4.") L. .1. Chy. ll."».

A defendant is not Imund to make his cross-claims by coniiter-
'liiiin. but may assert them by cross-action: Adamsun v. Tuff. 44
L. T. 420; see note to sec. 57 (7) of the Act, tupra, p. .').'J : Xeulc v.

'Inrkf, 4 Ex. 1). 2!*r) : and a counter-claim can only be maintained
where a cross-action might be brought: Binninghum Estates v.

siuith. 13 Ch. I>. 508.

Hilt where an action and cross-action have been brought there is

prnver. in a proper case, to stay one. and compel the plaintiff in it

In proceed by way of counter-claim in the other action: see Irtcin v.

t^ixvry. 11 I'. U. 'J'Jlt: ronmee v. C. 7*1 Ity.. Ih. 14!).
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The Courts should five it liberal interpretation to theiie ftutr».

which were no doubt paued with the iDtention of settling ! •],*

litigation all questions arising out of the subject matter of thp oi-

putet per Brett. L.J., in Turner v. Hedneaford 0<u Co.. :t V.x. ]>.

151.

It if of the essence of a counter-claim that It claims relief airRin<^t

the plaintiff, either alone, or in conjunction with some othf^r p.r-

Hon. There can be no counterclaim against a co-defenflanr nlnn' :

fopr V. Crickton. IS P. H. 462: Warner v. Tteininff. 24 W. U. r..V.;

Mcl.'iy V. Shiirp, W. N. 1877. 21p : Benf^cke v. Craddock. W. N. I^M.
r4:

—

Sheppard v. Beane. 2 Ch. P. 22^. is not to he ronKiflfrcd :i!i

nnthority: see Harris v. Onmblr, f\ Oh. P. 748; FurntviM v. Booth. 4

I'll. I>. .Vtfi. So there ean be no counter-claim against n third nnrr\.

niiU'»is ft pinim i» mndf^ Hpninft plaintiff nlong with such tliir-t p^irtv:

Ihiir V. HtcoriUT, 4 Ch. P. 470: llnminin V. Brodrtcht, V. It. 2:

Barbor v. Blaiberg. 10 Ch. D. 473: and Rule 248. Relief aguinM

co-defendants and third parties alone can only be obtained utiil-T

tiie third party procedure: see Rulf* 200 et neq.

A counter-claim irregularly tiled, not including a claim ai;nin^t a

plaintiff, may be struck out on motion ; Cope v. Criokton, 18 P. K.

4(r.'.

The relator in an action in the nature of an information at th«

suit of the Attorney-General i« not a plaintiff, and a counter-clnim

cannot bt> filed afrainst him: Att)/.-Oen. Ex rel Ruagell v. Vaughat)

Road Co., 14 P. R. 518.

A counter-claim may be set up by the Crown in a petition <•(

ripht: Thomas v. Thr (Juecrt. W. N. 1875. 218: 1 Charl. Ch. Ca. 71.

Where by a Rtatute a particular mode of procedure is provided im-

obtaining a particular '•elief, that mode must be pursued and pr<

-

rcdure by a counter-claim will be improper: Finto v. Badman. 7

Times. 317.

Counter-claim mgalu't Plalntiif Alone.—Where a count' r

claim is brought against a plaintiff alone, it is not necessary that th.

claim of the defendant should be connected with the plainriffV

ori;:inal cause of action; it may relate to any matter which mieht li"

tli(j subject of an independent action: Siookr v. Taylor. 5 Q. H. 1 >.

5Tti: and Quin v. Hesaion, 40 L. T. 70. where it was he'd that ili-

words. " relating to or eonnecit'd with the oripinal subject of th"

cause or mnttiT." in sec. ."17. sub-spc. 7. of the Act, only qufilify

that portion of the section with whiih they :irc 'ii imnie.liar.^ (n-
nection. viz.: a counter-claim which seeks relief against a third piirty

as well as the plaintiff: He(> al.-!o BtddaU v. \{a\tland, 17 Ch. D. 174:

drily V. Wchh. 21 <"'h. T>. H(t2. But the defendant can not set up !>

way of counter-claim against the claim of a plaintiff. suinR only

in his individual capacity, claims against him personally, and al-"

as executor: Macdonald v. Carington. 4 C. P. P. '2S: and see Ruh
235.

The plninfiff nav answer the defendant's counter-claim by ;i

counter-claim : see ff'ctttou fSihba v. .Ve.i//c. IftOO, 2 Q. B. 181 : 82 L.

T. 440; Tokc v. Andreirx. infra; which may be in respect of ;i

cause of action arisinc after the issue of the writ, but arising out

of the same irnnsnction as the counter-claim: Toke v. Andrvv". ^

Q. B. U. 42S: but not if the ground of claim is independent and

aroFe bf-forp th--^ "i^^w^ <^f th'- writ: sic ftuln 2S8. and Jamt- v.

fai/r. 85 L. T. Jour. l."»7. In such latter case the new claim iiiiiy

be raised by amendment of the statement of claim: lb.
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\ counterfIn im nictiiiii't ft forciitn iluiiitlff mny W for n, caufc ofRaUUl.

action to- which tlif (lefemlaiit cotild not i.litain l^nve to wrve a writ

ot lummoiu out of thp jurisdiction: (iriendtovcen v. Hamlyn. 8

Tim**. ISl : *>ut netnbtr. not in the ciiw of a vlnintiff a for«'i8n

oTvrtlfD. as «emb/e a (oreiKQ Roverelgn only submltH to tho jurttdlc-

tion as to mntti-ra nrisinfi out of tht- .-.aim: S. African Republic v.

VumpagnUt t'rnnvo Bvhc. 18tt7. 2 <'h. >.t p. ^Iti): 77 L. T.jp ;
X.

Afriea* Republic v. Tranjtvaal y-irthtrn Rif.. 07 li. .1. Chy. 02.

There may be aeparatp countpr-clninis ngnlnst two plaintiffs acvpr-

ally though they sue Jointly : Mancheiter 8. d L. Co. r. Brooka, 2

Ex.1). 24a.

Connter-elalm kgalnat FUtntlff and Otlteri. — Whero ;i AKciinvt th«

counter-claim la made BRalnst the plaintiff and another person it i"
^',„j';Xn.

ubjpct to certain rMtrictioni.

(1) The relief Bought to be obtained asninst him must rdntf

(tpecifically to. or be ronnerteil with, the mibjpct matter of the action :

Padicick V. Scott, 2 Ch. D. 730: nee Harris v. Gamble. 6 Ch. I>.

748; Quin v. Heaiiion, and Barber v. Blaiberfj. ituprn.

(21 Thp counter-claim muat. as before mentioned, claim relief

against the plaintiff along with s-ich other jietson : Riih- 248; Tn-
lovrr V. Brav. 45 L. J. Chy. 113: 1 Ch. P. 170: Prar v. Sworder.

and Harrin v. Gamble, supra; Turner v. Uednesford Oas Co., 3

K\. I). 145.

Where the defendant and a third person have a joint crtimc of

action BKainst the plaintiff, even thonch arislnK out of tre same cir-

cumstances that (tlve rice to the plnintiff's cause ot artioii. the de-

fendant cannot set np his cause of action by counter-claim making

the third person a defendant to it: Pender v. Taddoe, l8f>8. 1 Q. B.

"its. Where relief 18 not claimed nsainut the third party alone with

the plaintiff, the proceedinps must be under Rulr 2'>9: Central

African Tradifig Co. v. Grouo. 40 U T. 540: 4S L. J. Ex. RIO. Tr la

not enoufth that the counter-claim be In form, if It be not in sul>-

stance, for relief against the third person along with the iilnintiff:

thus where the matter of the counter-claim may be set up against

the plaintiff as a defence without the third party, and the plaintiff

id not interested in what is claimed from the thinl party, the counter-

claim is improper: Romann r. Brodrccht. 9 P. R. 2; Torrance v.

I.irittffntofie, 10 P. R. 2l».

F'urthermore, it Has been held, perhaps under the terms of original

Rule 107 (now 250), that a third party cannot counter-claim against

the defendant who brought him in : !?trrrt v. Onvrr. 2 Q. R. I>. 408

;

Alcny V. GrcenhUl. IHOO. 1 Ch. 10; 73 I-. T. 452; and such a plead-

ing mav be struck out on a (Nummary application: Genera! Electric

Co. V. Victoria Electric Light Co.. 1G P. U. 470. 520, which distin-

guished Green v. Thornton, 9 C. L. T. 130. where a third party, made
with the plaintiff a defendant to a counter-claim, was allowwl to

amend a reply to the defendant's counter-claim, by asserting another

counter-claim against the de.'endant. but this was siiid to have b«^n

allowed because, although rnKed n counter-claim, ir was in substance

a defence: see 10 V. It. 481. 584: see Rule 250. and notes. Tn

Eratm v. Ruck. 4 Ch. F). 432. it was held that a person cannot be

brought in. as a defendnnt toi a counter-claim, against whom relief

is claimed in one of two inconsistent altenintives : see note to Rule
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Count«r-
cUliu oily
whprt

action
would lit.

Injunction
by counter-
olAim.

Th» oountfr-claioi iwwl not l>e for the tiamt caiine of action asnlii*;

all the (WptidantH to It: rmtrat AfrUaii. tie. Cu. v. Grove. 27 \\

R. ti-Ct: 4l> L. T. 54U; Tvnur v. UedHeiford. 3 Ki. 1>. 145.

A defendant In not fntltleil tu wt up in liU countpr*dniiu a b^po
tbetlcal cane for rellff againitt a tblrd party: Mackvillv v. Fai-,^
18 C. L. J. H.

A defpndaiit may iiuc mrve a third party mit of tb« Jurisdiction
with a counter-claim: I'uttern v. i/i7^r, ^1 W. U. 858. 8«c. bow-
ever. He Luvkir, W. N. 18*1. l:f: and uote- to Httle 162.

Where a defendant cuiinter-clniiiix nsnin!'^ the plaintiff aM liub]<>

alone, the plaintiff cannot have ndiltHl another i>erw>n who, be allt>ff>'>.

in aico lUilile an to a part of the i-uunter-olaim : Eyrv v. Morving, \\

>. ir<84. fitf.

Commtar-elalm emly whsr* & •parata Aetion womld 11a.—
In any case, a counter-claim mn only be tiet up where nn action mi^'bl

be broufrht : Birmingham Katattv r. Smith, 13 Ob. D. .VN), ,V)N.

A 'ounter-clalm ban therefore been diiiallowed where it aet up a

debt alleged to have been incurred by the plaintifll when an infant.

and not ratified under Lord Tenterden's Act: Rateley v. Raulry.
1 Q. U. D. 4(KI. So in an action by an administrator for the Itnlmio'

of an intetitate'K banking account, a debt due from the inttstatr on
a note which becnuie dua after his death wan not allowed to In' "ft

up. because nn administration order IukI l>een before action obtaini'il.

of which the defendantH had notice: niul under 23 & 24 Vict. c. 3S. -.

14, equity would restrain the defendant from proceedinfc on tli>'

note, leaving him to prove for it in the administration proceedings

:

A'ciroH V. yationaJ Provincial Bank of England, 1 C. P. D. 4'.Wl; 1

Oharl. Cb. Ca. 82: see also Monteith v, Walsh, 10 P. R. l»ti'. S..

also, where the claim set up In the counter-cloini had been extin-

gui^ed by the obtaining of n judgment in another Division. whi< li

judgment the defendant was not at liberty to enforce without 1pnv>-.

it was disallowed: Birmingham Co. Entaiet v. Hmith, 13 Ch. D. ~*^\\

see also Beddall v. Mnitland, 17 Ch. D. 174. where a counter-clniin

for damages for forcible entry under the Statute of Richard II.

failed, because that Act gave no civil remedy. So also, whi^re n

counter-claim was by a surety against the plaintiff and third piirti<'s

(the debtors) to require the plaintiff to first proceed agaim^t tlic

debtors (they being able to pay), and for indemnity from the debtor^.

It was disnilowed: Fedrral Hank v. H'lrri^oit, 10 p, R. 271.

See also Re MiJan Tramwa&» Vo.. Ex parte They*, 22 Ch. D. 122.

affirmed in appeal 2.'> Ch. D. r»87 ; followed in Re Oilletpie. M L. J.

Q. B. 342: (iathervole v. timith. 7 Q. B. D. 026; Beatty v. ilnir. 1m

L. R. Ir. 2<tS.

As to when a counter-claim is necessary to enable a defendant tn

obtain an injunction or a receiver against tho plaintiff, see notes to

sec. 'iS )!li Hupra. p. H7.

Countar-olalm "When Regarded aa a Separate Action.

—

Whether a counter-claim is to be considered merely as a defence, or

as something like a separate action, has been much discuwed. It

is not an action : Irtrin v. Brown, 12 P. R. tj39 ; but see Incin v.

Turner. 1<» P. R. 34!t. though by the terms of the Rule 252 it has the

same effect as a statement of claim in a cross-action, to enable judg-

ment to he given on both claim and counter-claim : see Lumgden v.

Winter. 8 IJ. B. D. 650, and it was early viewed as in the nature
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of nti im)f>rH>n<lcnl m-tlnn in il<-nllnf with tlii* i|ti<>))li(>i) f,t tlic ciwtM of Rult Wl.
it: wp Sluokv V. Taylor, .T l}. l\. I>. ."VT7 : H«i.w« v. llmmUu. W «;. \\.

|i. ttU't. and notPH nupra, p. 44ll, and in Huh- \V,V\: Wnriiui v. /'Ktr-

iiinii. :tJ \V. It. 421>: :iA U T. <t:t:i: nml now 111 KnifliMKl It hiiH pine-

Mriilly bwn il(>clded that rtmuitli not n rrmK-ncHnn <>v<>r.vthinii i|i)nt>

ill ri'-ixt-t of th«* procM>Ulnipt uiwin It niUHt bv trcateil ai* if it w<>rf

:

U,ti,.,ruH V. Sttddhtun. II g. 11. \: 4tiU : 8ykf$ v. Sarvrd'.ti. 1.->

ij. II. 1). 4:».*; AtHon v. /*ofcWf. 22 g. B. U. Ms: .Vtril v. Tayh.r.

is'.i;(. 1 (J. II. ftttO. Thin rpnult !• pnrtly bmifd upon thp ampntM
liiniivinup of Enit. (IMKh H. IlHt. whlrh myn ihnt n countpr-rlnim

••!*liflll hnvc the dnin*' ffft^'t n« n rr«wn-no(l(>n, fic." Tin- corrMtimnd-

iiiir Otit. Rule 2r»2. rendu, 'nhtill linvi* the vntnc effwt «»• n "taliimmt

i>{ clfiim Id a crntw-m-tlon. t-ir." : hut ntht-r nnnndmmtn of tht« On-
tiirio Wm/»*h nre in the dirw-tlon of ''ctfiirdlng procHHllnc^ on tliP

rotintrr-rlftiin no independent of thow in the notion : ««» noti'« to

lt,ilfx -•.'M\ 2.-L'. 2.M, '_»»W1. .'It:!, Itno. Hee qIno numinimi lluryhny
fittuninU'c Co. v. Wood, '.i O. L. H. .ttCi.

In .<(M»iorr V. Vr.mithvU. IHUli. 1 Q. H. M14, it wrk held timt thp

JiidKincntn of pinintltf nnd defi-ndniit on rlniin nnd coiintpr-rlniin re-

niiertivply. ronititute two independent dphtw either of which mny lie

IcnrniBhwl, notwithBtnndlnc thnt lht> other pnrty'" jiidirnicnt mny
be for « Inrgpr num. It would of oourip bp otherwiHi- when- nti

o^l^r U nindp to wet off one ntfuin^t the other.

A cnunter-clnim \\r» ntso hepn viewed hh a crofs-nction for othiT
piirpoNPH. For inntnni'e. in Unldnll v. MniUanii, 17 ("*i, !>, 174. it

wns lield by Fry. J., thnt a countor-olnim itt nn independent nrtion.

nnd relief mny tw Blwn upon it in rcNpect of a rnnsf of nctio-i thnt
arowp lifter the insue of the writ in the oriKiniil action: and tliis

vWw seems now et»tahlislierl in Kiiglnnd hy dt'ciniom* : v«v .\lciloirnn

V. Muhlhtuh. II Q. n. I>. 4(M>; nee uUo Vha»ihr,-Hn, v, VhnmhMin.
;i I'. It. T^n. nnd nil doubt itt removed in Ont. by /fu/e 28n.

In KUu v. Muniton, W. X. 1S7»1. 2.'S : It.' L. T. ."ST.. the Court of

Appeal hnrl previously held that such n countpr-clnlm should, under
Order Hi of Knjr. R. 1875. state that it was founded on facts whicli

linve arisen since the action was brouclit : and In 1.S77. in lirUjiiml

llnrthiumt rolluTim Co. v. (Sihh, Tt Ch. P. 713. Jesiiel. M.U.. had ex-
prfssffi the opinion thnt damnffefi claimed by counter-clnim must Iip

liiiiiteil to the dntf whpn the writ iHsned.

In aifordancp with the princii)lp of livdiUtU v. Mnithnui. it lias

furlher been now decided (and the decision wns confirmed in Kng-
l.iiid by nn oxprpss Ruli- (Kur. (ISSItt H. 241»>, that the discontinn-
niire of nn action by the plaintiff does not jmt an end to the counter-
claim : ^^ra»l^an V. Muiillvton. '11 Q. B. D, 4(Vi. overruling Vavas-
inir V. Krupp. !' Ch. I>. 474; TAi* Qu^-rn v. Judyr of City of Loh-
tl'iii C'lurt. 18'Jl, 2 Q. B. 71 : that a counter-claim may be revivi'd on
(In- death of the defendant, independently of thp revivor of thi' action
by flip pInintTff: Andrcr v. Mtkvn. SO \\. It. 701: 40 L. T. tVSil

:

and thnt a plaintiff may in reply to counter-claim set up a counter-
claim atrainst defpodnnt : Tokr v. .Im/rrir«. S g. I',. I). 4"JS : Hrntini v.

Acii//c. IIMK), 2 Q. B. 181 : S2 !.. T. 44« : see nlso 1!> <\ L. .T. lt!-_>.

Where the plaintiff's clnim was dismissed for default in complinncp
with an order, the defendant was allowed to proceed with his counter-
clnim by motion for judtrment as by default of pleadinc thereto Py
the plaintiff: Hiygin* v. Hcott, 21 i}. IJ. 1>. Id. in note to Rule ."»!(;{":

liuhvrin V. Booth. lH£i;i, 1 <'h. .".'J; .i7 L. T. f4ti ; iliesi- cases in Kn^-
laiul bavp the support of the expresd Itulc of 1HS3 U. 24!> (not
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Rilnpti'il in Oninrim, provlitlnit (linl wlitTf the ikft'iitlaiu m'Ii. m|. ,,

n>tirit(>rrlnlm, iind ttin plnlntifr'« ii<-tlim Iwt-oinrii Htiiyt'il. ilUr<iiitliiti>r|

or UUaiiKonl. thf cnuntiTM'Inlin nuiy ni>v*rth*lf*-H tie |>r<trt>rtl*^| vvjn,

but It In prnltntilp tlint In Ontnrf<>* Iht* ilt-cliilon woiiUI b«> tti" .mn.'
withniit nil i-xprwB KmU-. St-c nUo Hihit v. f'oi/. U Tliiit'ti. :tl. k;;
.lontM V. MatiiHfnti, IKlll, 1 (J. H. '."Jl, |!iit where the cuuDtiT-clitim
In one which the rlefendnnt t'uiild only Mt-i up h,v r«-iuion of tht> pluiii

tifr. a fnreifnt>r. bavins cntne within the Jnr indiction and «)ii><| thi

ilefendRDt, If the plaintiff mom to diHcnntinvin bii action tli>' >l'>

rrndnnt i>* In the poiition of a plnlntifT ijuoad the countfr-ciaim. fin.i

will not (k* permitted to continue .1 m* a term of the plainrifT. (.fin:

iilji'wed lo dinron»inue: Dominioii llurglnry Ouarantcv Vu. v. U (,.../

a o. L. If. atts.

Wliere II I'iaini run proiu'riy be the nubject of n wt-off. It (.It-inii!

t>e set up « ft de'ince, niid not l)y wiiy of foiint<*r-flaim. ninl if

set 11(1 by onunter-cinlm, evon ihoiiirh it in allowed, the dpfendiint will

hot Iw t-ntitled to any more cn»l» then if It hmt iH'en pleaded ^Ituilv

an ft defence: fhrardot V. Willun. Ill I'. K. UV2, L''U.

In retipect to Recurity for t-ootn aliio, n defendfint who netw up ;i

(.'ounter-elnini becomeH to rionie extent In the position of n pinintilT

in a erofth-iutioD : \Mnter(lrld v. Uraitnum. 3 (J. B. l>. 324; ninl.

when out of thf> jurliidiction, won In one cate ordered to give K>'<'iirit>

for comb: Thr J. Fuher. 2 I'. \*. 11.I ; but a defen'innt will nm i.'

ordered to give Becurity where hiK counter-chum is in rewpecr ni' tli-

nnnie mibject-matter nn the nliuntilTV clHim : Maitlmon v. Mimini, r.

<.'. It. I». 144: nee alio Shtphird v. tint/ball, V.i «r. IWI : ..r is in

efr*-rt a defence: .Vrofc v. Tniilor. lSH.'t, 1 y. H. .'(SO; and where he ml
mItH the plnintltf'n rlnim. and nets up n counter-claim fonndnl on ;i

distinct claim, he cannot demiuid Hecurtty for eoHts from plaintiff if oiii

of tile jiirlKdlciion : qua-rr. however, where he set.-* up a cnuntcr-clnini

for an amount gf^ater tlian the plaintitT'st claim : »ee Wintfrfiild v.

Hriiduutn. nu/iraj xee also notes to Kulv ll^'l.

Other InoidentB of m Connter-olAim.—An >>rder. Imwevi-r,

will not be mnile upon thf> count* r-cniim un'il the oriffinal claim i-

flciilt with; Aitkin v. lumbar, 4ti L. .1. Cliy. 4Si) ; hut whether i>.su<s

I'aiseil by the cliiim and counter-claim siiaU be tried together i:- ji

mutter of convenience: Kc Wuodfinv, Thnmi)-<;n v. Woodfliii, V,H {_,
'|',

".;{: 4T L. J. Cby. 832.

It is not neccMsnry

should lie ecjiial to the

Co., X C. P. D. 145.

that the niiiount claimed by the defpndam
flnim of the plaintiff: Mu-.tyn v. W'citt M'ihI'iu

Wliire the issues of fact itl tlie claim and cou!>tf-r-clairn iv^r--

iuenticiii. it was held tliiit the piaintiff was not enlillHl to adduo'
ill reply to the covinier-chiim fresh evidence which would havi* Ihth
iiuiterial to the oriiiinal case: Orecn v. tHrrin. 13 C'h* I>. 'iSH: s. •

also, as to the evidence where claim and counter-claim are iri.'il

loiretlur, //c Woodftnr, Tliumiiaon w Woodfinr. :;,S L. T. T.'.;!.

Co-defendants to a counter-claim cannot examine
discovery: .Wo//.,;/ v. Kilhy, ITi Ch. I». U>2.

anotliiT for

irreiciiUr Btrlklns Out Cotutter-elalm. — Where a s. -called coiint<-r-

•
-iirittr- claim is irrciiiilar by not cl itniTiff relief .igainst the plaintiff: Co/ic v.

*
"

Crii-hton, ^H )». U. 4fi*J ; nr i« nfheruise not autlionVM by th" ff'i''-:

fi'Uier^iJ HIrctrir Co. v. Viitorin Khriric lAtiht Co.. V\ V. It. 47';.

ajtt. it may be struck out on motion, notwithsfandins that the party
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iii'ivhtf (o otrlkp it nut hitH )>l*>ii<lmt to It aii<l tlit* i-iihc Ima nmic nnHHtoMl.
r.ir inal; fop* v. f'riehtoH, utipra. Kw alio llnrhi , y. Hhiilnri/, 111

( h. n. 47a.

rri orilfr to pri'vptit tb* thuM ftf th» »«t»nitivt- j>owfr«t of iciiintpr-'

(Inln) elvcn to i|t>fi>iirtnnti(, th<> rnur* hnn n <ll«<Ti>tl(-ii nmli'r U»lr

I'M to coiwlilt'r whi-thtT the coiiiHir-flnlin iihoulU Im,- jphk ili>il wieli

nr titrurk out. iciiviiiir ih<- il*>rpii(titiit to tiiiikt* it t)it> mibjtt't nr nii

inil''ii''ii'l»*'it flflloii,

'l'lii<ri< Ik Jnriiidlctlon to «tRy proctvilinKH )) n rrof<f>-n<'iioii nml
iillittv rlif c-lnini to i» ii«'t ii|i hy rounter-clnitii iii anotliiT nt'timi. >«•(

it ^liinilii only Ih' dont' whr-ri the poliitu at Imtiie art* tb*- krihc : Adntn-

mm V. Tuff, 44 I*. T. 4'J(l; «*•( Irtrin v. Siterrii. 11 I'. K, 'i*.*!! : 1'onHnv
V. r. /'. /^//.. 11 I'. H. 141t.

Whfrt' tlif I'otiri wax of opinion tliiK a count. T-rluiin wan t^nt hon" HrttntiiArnu

(ill-: mil) it c<>ntaiiit>(l M-nndnlouit rhnriffH. It wan iirrui-k rml . Ijif .nouniflr-

.U/iiriH. 1 Timt"*, -111; hw Hulr •JliM.
'''"'

i)

Form of 0«nBtar-olalBi.—A coiiiittT "Initti nrid sinti>i)ii>nt of dc-
i

fi'iin- iiniHt t)<> liicluctt^l in tlie MAtno pifndlii;;. iiiiil (>•' H^trir in >
apply In many rfwpwts to a conntpr-clnim m* to a Htntt'int-i.t of iMann

;

MHt llolhtu-fiy V. York-. L*.% \V. H. (127, and Korm l:i ill. & L. Fi^rnn.

Nrt. I'JTp.

A cuntcr L'lnini Ih nubjpct to tht> Hame rulm an n claim in rctpfct

to thf* rauwH of action whicli mnv lit* Joined: tmv fmnitlnn v. Pn-aton.

•:i <'h. IX 138: Hunter v. SMrfc, 17 P. 11. 47.

Ity tlip t'xpre«» tpfma ol" th*" Rules, the rWift prnjTd for by way
of couTitfr-rlaini rauHt be iipppi*icfllly stnted; Itiilr 27.T; and the
fncts supportintt ruch cauar of action are, as far uh niay b<>. to be

kept i|i.'4inict : Jiule 274; but a couDter-rliim i:ii '-r tbt> Ontario .Vet

iiiiil HuIpk i« not Kovctiicil by as strirt rpjrulatiims oh in England.
V.ng. Ilule !i4:t. providcH. that " where any defendant wpk« lo n-Iy

upon any facts an supiKirtinn a rigbt of Hpt-off or count er-cla iiii. he
sliall. in hia Mtatprnt^nt of defence, apecilicaily utate that he does ao by
wuy uf f«et-oil' or countei-i^'laim," I'nder that Rule a defendant is

not al' wi'd, in Kn^tand. to mix the faotit aupportiuK bia counter-
clnini. indiscriminately with tho^e conitiitutinK hin defenre. Wh<-re a
pleading waa headed "statement of defence and countpr-daini." and
Kot forth in thirteen puraitraphK fa<'t8 on which the defendant relied

fur hia defence without making any reference to counter-clalniK. and
concluded in tlie fourteenth paragraph with a claim hy way of
cnunter-claini for dnmages, it waa held by Fry. ,1., Id be not a proper
etmnter-claini, and was diamisHed : Crowe v. Barnicf^t, 6 Ch. D. 75^;
sw also Hillman v. Hayhetr, 24 W. R. 4S.') ; but the same Judge
afterwards «iualined his decisioTi in another rase, mid held that it is

not necessary that a set-oiT or counter-claim should have a separate
heading, or b? separated liy a marked line from the defenfe, or that
paragraphs containing the faets relied on should be separately num-
bered: Leea v. Paficrson, 2« W. It. ai>0; 7 I'h. D. SiH).

The necessity for strict compliance with the above mentioned Eng.
UhSit Itule 243, may have been partly due to the principle of the
Eiigli«h system in regard to admissionH (see note to Itule 272i. and
lo the Eng. {18Ki» K. 2i:t. wbith requires the plaintilT to d-iil si).'i-iti.--

nlly ill his reply with each alleiration in the cnimrpr-ihiim of wiiiili he
does not admit ilie truth.
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Roll 252. The result under the English Act is. therefore, that thnuRh tlif

statempnt of defence nnd counter-claim may be couiliined in tlip

same document, they are quite distinct pleadiufis- Tlie pnraginplis nf

the tlocument niny he numbered consecutively: and tlif couiut'i-

claira ne^-d not l)e separated from the defence by aily nuiiked lim-

or separate headins : hut it is necessary that all the fact» which th.^

defendant relies upon by way of counter-claim should appear in thai

part of the document which in fact constitutes the counter-claim

;

and it is not cnouph if the facts be found scattered throuRh thp dc

fence and counter-claim. If the factB relied on by way of defenc.

are also relied upon to support the counter-claim, they may be in

corporated in the counter-claim by reference to the paragraph in

which they are set forth in the defence: Birmingham Estates Co. v.

.Smith. 13 Ch. D. 506. .

The result under the Ontario Act would seem to be, that it is ncit

necessary, bv separate numberins of paragraphs, headings, or othtr-

wise. to* distinguish the defence from the counter-claim. It will \u-

sufficient if the facts on which the defendant relies, whether by w;iy

of defence or counter-claim, are concisely stated and without pro-

lixity, {Rule liCSi keeping. nj< far as may be, separate and distiim.

the facts relating to several nnd distinct causes of action relied on

by way of counter-claim: sef Itulo 274. A prayer for the counter-

relief desired should be ndded : Kule '.'7:!. nien. by analogy to I'l.'

decisions in WatMou v. Hmrkins. 24 W. It. 884. if the facts stated

show either a defence, or a right to any relief prayed for by way ot

counter-claim, the defendant will be entitled to the benefit of >;i'I,

defence or to such relief: see also Xcwrll v. National P, Bank, 1 i".

P. 1). .^n. IE relief, by way of counter-claim, whether general nr

otherwise, is not asked, it will be taken that it is not wanted: Holl;

MO./ v. York, 25 W. R. 627.

A form of counter-claim is given in the App. Form N'o. 13 t\\.

k L. Fonns, No. 127>.

Defence to Connter-olalm. — The defence to a counter-claim

must be delivered within eight days after the service of the counter-

claim : Rule 250.

Resides delivering a defence the plaintiff in the action may set up

a counter-claim arising out of the same transaction as the defen-

dant's counter-claim: Hcnton v. yevUle, 190(1, 2 Q. B. 181; 82 L. T.

448: to which the same rules would apparently apply as to tln^

original counter-claim. But the right to deliver a counter-claim to n

counter-claim is confined to the plaintiff in the action, and does noi

extend to any co-defendant or third person who is made defendant

to a defendant's counter-claim.

The plaintiff in the action would also seem entitled to resort to the

third party procedure in regard to any claim set up against him by

counter-claim, and obtnin leave to serve a third party against whom
he claims indemnity, contribution, or relief over, in respect of th.'

counter-claim: Levi v. Anglo-Contiticntal, 1902. 2 K. B. 481 ; 86 1.,

T. sr(7.

juriimunt 253. A co\mter-tlaim shall have the same effect as [a

Tounur- stiili'HU'nt of claiiii in] a cross action, so as to enable the Court
ciaim«tup.

^^^ ^^j.Q^^^jn^g ^ final jiuljrnient in the same action, both on the

original ami the counter-claim. Con. Rule ^t^, last pari.
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Same as Eng, R. 187.">, O. IW. r. 3. except thnt that Rule com- Ral* 36S.

mence<l, "Such set-off or counter-claim shall, ptr." The Ehr. (188.T)

It. 199. is the same as the Rule of 1875 except that it omits the words

above in brackets, as to the effect of which omiwittn, see note supra,

p. 4ol. and Mi-Gotcan v. Middkton, 11 Q. B. I". 4*M.

Sep notes to Rule 251.

2^3 Where a counter-claim is established ajrainst the Jurtpment
. for balance

in favour .^f cnuour-plflintiff's claim, the Court may. if the balance i;

of the defendant, give judgment for the defendant for sucii
'''^"

balance, or may otherwij-e adjudge to the defendant such

relief as he may be entitled to upon the merits of the case.

Con. Rule 375.

Siibstantinlly the mmc as the Eng. (ISKT^ R. 250.

" Balance in FaToiiP of the Defendant."—These words mean

the bnlancp upon the licririnp of the action: Itolfe v. Maclareu. 3 Cli.

p. lofl. .Tudpment upon the rounter-claim may give the defendant

.nmplete relief as in an independent action, by order!nc payment of

any balance found in his favour: s'taplrt v. You'no. 2 Ex. !>. 324: or

by awnrdinst to him such other relief as he may be entitled to: and the

jiirlKnient may provide that the amount recovered on the counter-claim

for dnmnt-'ps and costs shall, notwithstanding any claim of lien on tlie

part of the defendant's solicitors, be set off pro tanto against the sum
awarded to the plaintiff for n debt and costs: Bhnnemtirl v. Edtrnrdi.

.-» O. \V, It. 7fHi. In Horrockn v. Riqhi/. 26 W. R. 714. a defendant,

who liad purchased the entirety of a leasehold, resisted a rlalni airainst

him for a specific performance of a contract for sale of a moiety of

the leasehold: he was also mortgagee, an<l in the Inner capiuit.y. as

alternative relief by way of conntfr-claim. he cnlle<l upon the plaintiff

to redeem him. and it was held thnt he was so entitled, with costs as

of a foreclosure suit.

As to costs, where a balance is found in favour of the <lef(ndant,

and in other cases of claims and counter-claims tried together, see

S:t»i>U'/i V. Younf7. supra; fllakc v. Applryard. 3 Ex. D. 105; Potter v.

f'hnmhcrit. 4 C. P. D. fiO and 4.57: rhatficid v. Scdgcirick. lb., p. 459;

fiaivrs V. Hronilrji. 6 Q. B. D. li>7. OIH. and notes to Rule 1130.

Where the plaintiff claime?! £49 12s. and defendant admitted the

claim and counfer-claimed for £7.5. and judgment warf given for the

plaintiff on his claim and for defendant for t-f^ on his counter-claim,

it was ordered that the ptaintiff should hare costs of his claim, and
the defendant costs of his counter-claim, which was interpreted to

mean that the plaintiff should have costs up to tho delivery of the

defence, and the defendant his costs a.fter that time: Tloirkrr v.

Kr^ifvcii. 47 L. T. 545.

.hulgment will usuallv l>e entered for the baltfnce : see f^hrnpit'^l v.

I.>ni>(j. 20 Q. B. D. :«S: GriffithM v. I'attrmni. 22 T.. R. Ir. 05t - but

ihi' judgment may be for the plaintiff upon the claim, and for defen-

dinii upon the counter-claim : /ft. The form in which the judgment
is entered does not aUVrt the nxMle of taxing tlie costs, which will

<ip|iend upon whether the counter-claim could or couhl not be pleaded

nv a set-off; sec Shrapnel v. LaiiitJ. MUpra. and other eases in note to

h'lile 1130; it jn-obably wouM affect the right of a third person to

garnish either i]<ht s'-fiiratelv. a^ m which see Stumtfir v. f'aiuithill.

IMC. 1 Q. B. :'.14.
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Rttl* 184. Am to the eCEect of a solicitor's lien upon the right to b set-o3. sec

notes to Rule 1165.

A charging order in favour oi a solicitor under Rule 1129 will L*

limited to the balance actually recovered: Weatacott v. Bevaii. IS'M,

1 y. B. 774.

This Rule is confined to claims set up by counter-claim, tat ii

defendant is only entitled to a judgment for a balance in his favour

in case of a set-off : see R. S. O. c. 3'-*4. s. 7.

strikmtf out 2,«^4. Where a defendant sets up a counter-<?laim, if the
counter- ^

\. t
cuiiii. plaintiff, or any other person named m manner hereinafter

mentioned (a) as party to such counter-claim, contends ilun

the claim thereby raised ought not. to be disposed of by way

of counter-claim, but in an independent action, he may. ar

any time [before trial,] apply to the Court or a Judge ior

an order that sucli counter-claim be excluded; and such order

mav he made as may seem just. Con. Rule 374; Rules ^Srd

June, 1894, 1320.

The Eng. 08831 R. 248, is substantially the same, except thai i*

has "before reply" instead of the words "before trial," in brack 'ts

above.

(fl) The reference is rfally to Rule 248, The words "hereinafter

mentioned" come from Rules 23 June, 1894 (1320). which substi-

tuted them for "aforesaid," correcting an oversight in the C-^i.

Rules. 1888, due to the placing of Con. Rule 374 before Con. Rule

376. A similar oversight has occurred in the present consolidation,

in which the former Rule 376 uiow Rule 248 i hi\^ hnru pliirpd Iffinv

Con. Rule 374 (now Rule 254), without changing the words " herein-

after mentioned."

Exclnding Connter-ol»im«.—For tbfr principles upon wbicli ih.'

Court acts in excluding counter-claims, see yaytor v. Famr. infra.

PmUrick v. Scott, 2 Ch. D. 7'SG: Dear v. Su:order, 4 Ch. D. 470;

Harris v. Gamble, 6 Ch. D. 748; Birmingham E>itates v. Smith. 13

Ch. D. 7m: Rotherham v. Priest, 28 W. R. 277: also the eiamplos

infra.

An application under this Rule may, in England, be made in

Court : see Dear v. .Sirorder, 4 Cb. D. 476; Huggom v. Tweed, 10 Ch.

1), 35V); but. as a general thing, should be made in Chambers: s>><'

Xaylor v. Farrer, 26 W. II. HW: and Coe's I'rac. in Cham. 78. In

Ontario it may. and usually should, be made before the Master in

Chambers or other officer bavim: like jurisdiction; sep Ruh- {a>.

It is to III' made before trial. In /,y«cft v. iJacdoiiald, 37 Ch. D.

227. it wns said that it was too Inte to apply afti-r r-'piv (tho pprin-l

fixed by the Enir. Rule), but doubtless also at thf trial the .TndgP

has power to ileal with the pleadings and tlip n.-tion a-^ h" ni:iv <le*'m

proper: see Barhrr v. Blaiberg, 10 Ch. D. 473.

The decision of a Judge under this Rule, if appealed from, will

rarely be interfered with: Uuggona v. Tv^ed. 10 Ch. D. 359.

In yaylor v. Fancr, Jessel. M.R.. said that, in bis opinion, under

the Knglish Rule, a defendant might set up any number of cross-

claims. There was no limit laid down in that Rule either to their
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number ot nature; but it wa. left to the diw:ret.on of th^ Court or a RuMllM.

Se to limit them, otherwise lifty cause, ot action ot the mo»

dW«« Mture might be joined together and .« up, and ,v.tn™e>, o

.U kindr lied in support o£ each. How would .t be possible t«v

tie Court to try all those in one action! There must also b,. so,,,,

hmit to the character o£ the claim set up. Suppose, tor mst.u,c,..

a,rLt.on for account brought by a surviving partner aga.ust lb-

w dow who was also the e.Kmitrii of the other, to which the ividow

^t una counter-claim for damages for breach ot promise ot marnage.

™uld that be said to be a counter-claim which could be convenienUj

Sled of in the pending actionV It wa. impossible. The Judge

mSt exercise tlie discretion given to him by the Kule in allowing

or rejecting a counter-claim.

In mrfluXumea v. Uauilings, W. N. 1S7B, 56; 2 Charl. Ch. Ca. 32

iMhibold J., said :
• There is no doubt whatever that a defendant

is emitled to set up any counter-claim that is not so lncongru<)u« as

to be incapable of being conveniently tried with the ongina claim.

The question of the convenience of trial depends (rreatly upon

whether the subject of the counter-claim i» ge,,,,,,,,. to il,.' subject

of the action. But though a counter-claim be not m relation to

matters foreign to the subject ot the action st,ll the lact that it -.11

necessitate a long account, and thu, "-"td, delay the actum .jy

furnish grounds for escluding it : Qray v. WeU. 21 Ch. b. m.. See

alM Uci»l6.l-fKpo V. lor(„, 18U3, 1 Q. B. 063; Ua>,hm v. Jf.vb"',,.

3 Times. 1*1. '

lu camdian Hevurilk. (.». v. ;-,c„<ice, P. K. 3211. Camero,,. J..

said; "I have assumed that allowing or disallnw,„g ,i couute,-cl,i,in,

where third parties a,e to be brought in, is matter ot d,s-ivi„i„. i-it

of course to be exeiiise,! nrliitrarily, but upon consideration of all

the circumstances. in<l,i.ling rights iuvolvini iu the couiiter-rl,i,ra.

and the question of dela.v. mid convenience of trial. I,i jury ciuses

there can be no qu-sti.jn that much difficulty may arise by tli- mix-

ing up ot ditEerent claims—it I may use the term " mixing in sucli

connection—and cross or luuiiti'i-claims in tl,e same a<;tlc>ii
;
and

unless the clear legal rights ot the defendant for his protection

against the plaintiff's action would seem to require it, counter-claims

ouglit not to be favoured." '

A counter-claim for damages arising out of the same subject mat-

ter or contract as the l)lnintiff is proceeding upon, is tlierefore in

general, proper. So also a counter-claim in the nature of a cross-

demand, pecuniary or otherwise, unconnected with the sulijeot matter

of the plaintiff's claim, provided there is no inconvenienc- in having

a trial of both in the same action.

A. counter-claim, like any other pleading, may be struck out for

s,andal or it it tend to prejudice or embarrass the fair trial of the

aclioo: Rule 2118; or if it be frivolous or vexatious; Rule 201. Se«

also Lee v. \th\eiu, \ Times, 291.

S-e Mtinlcith v. ll'(i(i/i. 10 P. K. 102. in note to Rule 944.

ConnteT'Clalini Allowed.—EK«iiipl«i.—The following are ex- inunte.-

amples of counter-claims allowed to be set up as raising questions™^

which can conveniently be tried with the plaintiff's claim in the

action

;

\ction by a sto<k-l>roker for price of shares. Countei-clnim tor

fraudulent misrepresentations as to the values of the shares ;
l„on.,

1 Charl. Ch. Ca. 73 ; Evam v. Oann. W. N. 187n, IHfl
: 1 Charl. Ch.

Ca. "n; see also Lre v. Mcifahon, 2 Ont. Go*.
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Action for pricp of iron. Counter-clflim for inferiority of iron.
Anon., 1 Chnrl. Cli. Ca, 73; or non-dflivery of part: Midland Ry, f'o

V. Ottlario Rolling Mills, 2 Ont. 1.

Action for pi'icp of roala. Counter-claim for non -delivery of port
of tiie coals; yorton v. Mcrriman, W. N. 1875. 211*: 1 Chnrl. Oh
Cn. Sn; see Fulton v. T. C. Furniture Co., 32 C. P. 422: 20 C
L. J. 11.

Action for neRliffent construction of aiiip. Counter-claim for extra-;

due beyond the contratt price: Trinacria v. Richardnun, W. N. ^S,^7^.

219: 1 Ciiarl. Ch. Ca. 74.

Action by builder. Counter-claim for breach of covenant in hiiild-

in(f contract; Trrirna v. Watts, W. N. 1875, 250: 1 Cbarl. Cli.

Ca. 71>.

Action by lessor for rent. Counter-claim for an alleged debt nn't

damaRes for non-performance of IpHsor's agreement: A1iroo>l v. Mil-

ler. \V. X. ISTG. 11; 1 Charl. Ch. Cn. 82; gee AtkinMon v. BUi^w.
W. N. 1875. IW; 1 Charl. Ch. Cn. 09.

Action of ejirtment for non-payment of rent. Counter-claim fnr

rectilicntion of leatie ro as to state terms by which n<i rent wouM \\>-

due : Carew v. Christopher. 10 L. R. ir. 38.

Action of ejectment by heir apiinst widow,
dower: aiasa v. Glass, 9 P. R. 14.

Counter-claim fnr

Action for n-rovery of land and nic*Hc profits. Counter-clain) for

dnma;;e'; for ille};nl distress ajr-iinst p. iiitiff and his bniliS : liurh-

stmhr V. Phipvs, 9 P. R. 201.

Action for speciHc performance. Counter-claim for damages ami
rectilication of asreemeni and specific performance of the asreomeiiT

as rectitied : Diirlop Tirr Co. v. Jti/ckinan. Tt (). L. R. 249.

A counter-ctain: was allowed claiming against an assignee a set-o^

of damages due f/om the assignor: Young v. Kitchin, 3 Es. D. 127:
Exchange Bank v. Stinaoii. 32 C. P. 158: see Pellas v. Neptune Mar
ine .!»». Co.. .", C. I'. D. 34.

Where A. sued B. on a bill and B. d»'fended by alleging that A.
was really trustee for C. who owed B. money; B. was allowed to

bring in C. and claim set-off: Macdunald v. Bode, W. N. 1870, 2.'!;

but tins case was disapproved of in Tagart v. Morcun, 30 W. K. 409

:

see infra, p. 440.

Action to establish a will. Counter-claim propounding two earlier

wills, under which defendant claimed in the event of the last in

date being invalid: .ippleman v. Applemin. 12 P. R, 138.

Actioii l)y nn executor for detention of the goods of his testator.

Countf. -claim for funeral expenses paid by the defendant, and a debt
due to liiut from the testator iwfore bin death: Watkin v. ycitcomcn.
1 Cab. & El. 113.

Action for the recovery of land. Counter-claim for damages In

res;,e<-t of n trespass by the plaintiff on the lands in question, and
for an assault: Goring v. Cameron, 10 P. R. 49tl.

Action by lessor for ejectment nnd forfeiture of lease. Counter-
claim for relief from the forfeiture: Wardens of Cholmeley's School
r. ^eu-rU. IHIt.",. 2 Q. B, 254: 09 L. T. 118.

\ctiou for money lent. Counter-claim for money paid by de-

fendant, nnd for work done by hini for the plaintiff and another
(without joining the other person > : Eyre v. Moreing. W. N. 1884, 58.
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Action by executors to cbarcr a married woman'ii e«tatf with a Rula 9M.

,l,bt to tlitlr testator, t-ouiiter-claim by ber and her husbiind, also

1 defendant, tor money lielonging to tbe wife, not pnrt of lier

.marate sstate, and for ehottela in tlic po«se»i.ioii of tlie testator

at his death, and alleged to be the property of the Imsftund
;
Ho((»..» ».

.i;„</ii, S Ch. D. 5«9.

Vc-tion bv ci»»»i» •;"! tni-ltiil ngivin-t a survivins tru»lee t.. make

i,.,",,! irarcbnse money of testntorV hhnre of a partnerslni. business.

Iillowed to remain outstandine. founter-clalm to be Indemnitied by

nil attiiit i;ue Iriwtent including the plnintilTs. as the retention of

the money bv the surviving portner was by their consent
:
Re Uitlmcii.

\r'i-i<jhl V. lirii(kfr*coil, W. N. 1883, 110.

iciion propounding "ill of defendant's wife, whc, hii.l obtnineil a

i.rotection order. Counler-claim to set aside the protection order as

fraudulent, pronounce against the will, and for letters of admnus-

tration: Mudgc v. .Idoni.. TiH h. J. Pro. 4U: 17 C. L. J. :W1).

.V mortgagor was allowed to set up. in'n foreclosure fuit. a claim

to ois'n signed accounts: Eyre v. Uughca, '1 Ch. D. 148.

Action by a trustee in bankruptcy for unpaid price of a chattel

ptirihasetl from the bankrupt. Counter-claim for fraudulent repre-

sentation made by the bankrupt on the sale: Jack v. Kipi'tng, 9 Q.

it. I). 113.

Action to enforce an agreement by injunction. Connter-claim tor

damages for breach of agreement by plaintiff: Dunloii v. Bycktimn.

r, O. L. I!. 249.

M. and ('. are partners with B. in Li ndon and Honduras: the two

firms are separate. Actions by M. and C. against the London firm

as agents of the Honduras firm for ni; account. B. had a decree In

lloii.luras for the taking of partnership accounts there, ami tne

Loudon firm asked by counter-claiM for the accounts of the Hon-

duras firm to be taken: .l/u(rif v. Kinnev. 3.5 Ch. I.. Iil4
;
SO W. K.

131.

.V County Court judgment was allowed to be set off against a *""•

judgment of a Superior Court : Sandyt v. Louis. W. N. IST.'i. 249 ;

1 Charl. Ch. Ca. 81.

Coiint«T-olttima Dliallowed—B» mpleit—Counter-claims will counter-

not be allowed to be set up which ci,un>.t be the subject of an action : i-lfln;' »»«

see R'tirley v. Haii-hu. and other cases, p. 4ri(l. or wliicli raise qties- 'H"""-

tions not capable of being conveniently tried in the actio^j.

The following are examples of counter-claims held not capable of

being conveniently tried in the action:

Action of assault and battery. Counter-claim for seduction of the

defendant's daughter : VappfJcitn v. flroirn. \Y. X. 187.5, 231 ; 1 Cbnrl.

Ch, Ca. 77.

Action for assault. .V counter-claim for breach of agreement to

repair a house was strn.'k out. though an end^ivour was made to

connect the catises of action by showing that the parties were talk-

ing about the state of th" house at the tin>" of the assault : Lrr v.

('ol.wr, v:. N. 1.S7C, S: 1 Charl. Ch, Ca, SO, .

.\ction for liliel consisting in the circulation of a letter by defend-

ant among the sbarebolders of a colliery company. The idaintiff was

one of the directors in the company, who were charged in tile letter
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with conspiracy aiid fraud. Countpr-ciaim for daQiaBos for ioss sii--

taioed in mpect of shares bought od false reprMentations. Lind]<\v.
Jm said: "This is one of those cases where it would be very ditfitulf
to keep the jury from iiiixiug up the two claims." The oijuiiter-t.ijiiiii

was therefore struck out without prejudice to any action defendant
might bring, and the ]>Iaintiff was put on terms not to issue PXHrti-

tton on any judgment he might obtain without leave of thf> Court or
a Judge: Xicholaon \. Jiickaon, W. X. 187ti, a8: 2 Charl. Ch. Ca. UT.

Action far slander. Counter-claim for assault which
pleaded In mitigation of damages for the slander : Qreer ^

11 C. L. T. 281.

wa» also

. Hu,a<r.

Action for the specific performance by S. of an agreement for
purchase by him of certain

,
ntent rights. H. & N.. who w.r,-

made co-defendants as tlaiminj: some interest In the subjpct-m.itti'i
of the contract, alleged that the plaintiff had agreed to sell to tlii'm,

and not to S., and that they had afterwards agreed to sell to S. Ity
counter-claim H, & N. asked for specific p^^rformnnce by the iihiiii

tiff of his agreement with tin m. and l>y S. of his subsequent acre,--
ment with thpm. The couiitt>r-claini was excluded: McLay v. S''(./r;.

W. N. 1877. 216.

Action for specific performa nee. Counter-clnitn for cmispirni ,.

against the plaintiff and otlnTs all but one resident out of Ontario •

Dunlop V. Byekman. 5 O. L. K. '1\^.

Action against trustees of :i selllpinent for breiirh of trusi.
Counter-claim against the husband of a plaintiff (also n plaintiff i t'lir

£45, due on a bill of exchange: FciulaU v. O'VonnelK 52 L. T. .".'Js.

Action for protection of a trust fund. Counter-claim foi lib.'|

:

S. African Republic v. Compagnie Franco-Beige. 1807, 2 Ch. 487:
followed in Duithp v. Rj/ckman, .1 O. L. R. 24!i.

Action against an indorser on a promissorj- note. Defence, tbnt
it was to be paid out of a certain agency in which the defendant nml
the maker of the note were engaged, and that the plaintiff by lihpl

and slander of the defendant had prevented that business from going
on. Counter-claim for lamages for the libel and slander: f'rntn '

Hank V. Oglorne, 12 P. H. 160.

Action for foreclosure, Countpr-claim for damages by reasni. of
false and depreciative statements in regard to the value of tli"

mortgaged premises; Odell v. Bennett, 13 P. R. 10; see also Li/nch v.

Macdonald, 37 Ch. D. 227.

Action to recover land for non-payment of rent. Countei-d.nim nit
connected with plaintiff's demand, in the absence of special circum-
stances disallowed : BUdidge v. O'Fnrrell, 8 L. B, Ir, l.">8.

Action by A. against B. for trover of goods which C. assigned by
bill of sale to A., and which B. had spized. ('ounter-rlaini by B.
alleging a bill of sale from C. to him and claiming relief against C.
upon it. So far as claim against C. was concerned, it was held not
sufficiently connected with the original cause of action : Barber v.

Blaiberfj, 19 Ch. D. 473.

Action by liquidator for calls against a newspaper proprietor.
Counter-claim for price of advertispments and damages: Oovernmcnt
Security Invest. Co. v. Demfrey, 50 L. J. Q. B. 199.

Action for damages for negligence. Counter-claim for libel: .1/c-

Lean v. Hamilton Street Ity. Co., 11 P. R. 193.

Action by a trustee in bankruptcy of L. & Co. Counter-claim not
npaiiisr the firm hut against L. only: Baker v. Grnt. I) Time?, 1.59.
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Action on promittcory unit-, ((mnfr-rlniiii liiiit plaintiff had con-RulaSW

Biiirwl with third persons, added as defenilnnti* by counter-claim, to

kP4'i> certain moneys instead of applying tliem on the note, and

jiriiyiiiB that the new defenilants might lie ordered to account therefor:

U'tt.ral t:kvirio t'o. v. Victoria i:. L. <'", Hi I*. U. r.L".).

Action of trover and for goods sold and di-Iivered. Prfendnnt

wiis nut ullowe<l to st't-ofT n claim aRninHt a third party, though inch

tliini party was the printii>nl of the jilaintiff: Tat/art v. Mnicun, HC,

W. U. 4tiO.

Action for specific ppirformance by vendor agaitwt purchaNer. fwwH'tf

Countf^r-claim for a comparatively smalt amount of money owing, '"'^"•t.

ns the result of an account, by plaintiff to defendant, ar.d which

till' latter claimed to set-off agalnut tlif purchase money. Connter-

I'lniin excluded a« irrelevant to original cinini. and becau*e it would

he inexpedient to try the two daiiiw tn(.'fili.>r. juid would mirlnly

dtlay the action to investigate the account: ilray v. U'c'jft, 21 (7h. D.

Separate Trial of Counter-claim.—Where » counter-chiiiu i-<

nor es.liided. it is still ;i .lurstion ..I' f .nvviifn-" ami in tin- di-rr--

tion of the Court, whether the actioii and counter-dniin should be

tri''d together or separately: lit- Woodfinr. Thotniiion v. Wuvd/inr, 47

L. .1. Chy. 832; 38 L. T. ":>;{.

fiSiSi. W'here a ilefi-ndant does not lli^pute the plaintiff's

claim and sets up no defence thereto, but sets up a coiinter-

L-laini. tlie Court or a Judge may stay proceedings respecting

llir plaintiff's claim until the counter-claiin is dis^posed of

upon such terms as may seem Just. New.

This l{ulr if new, and was introduced to pr^'-vent t!ii' obvious in-

justice of pt-rniittifii; the plaintiff to sign indcnient and finforce pay-

nu'iit from a dofeiidant, though In the end the liilfr might establish

!i cniinter-clnim entitling him to a balanci' upon the claim and
(I'liiiler-claini taken together.

li^iiuti'i)

']:iiin

|H-intiriL'

lis(>utril

3. Keply and Subsequent Pleadings.

Under the Ontario Knles of pleading the plaintiff nmy either reply,

or amend his statement of claim; which course he shall pursue de-

pcniis on circumstances. If lie desire to strengthen his case made in

the statement of claim, either by settin? up new facts, or correcting

mistakes therein, he shmilii amend. Tf on the other hand he wishes
nu-rHy to set up an answer to facts alleged hy thf defence, without
ill any way altering his statement of claim, or merely takes issue

"II the defence, then be should reply.

A reply must not set up new claims: or refer to an independent

document as containing facts on which the pleader relics, without
properly setting out such dncunieni ns part of the reply: and. like

other pleadinps. it must Tiot state evidence, arsunient. or conclusions

of law: see Itulr 'JUS. nnd Willwinitnn v. /.. rf V. IV. Itu. Co.. 12
(h. I). 70n. and Colhiuhdl \. rUfjhl. \V. N*. 1S77, 12.1.

A reply i-i to be tlfjiverc'd within ,iiree wei>ks after the last of the
ilif. iKTs: Itulr 2.Vt.
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Ah lo reply and a defence to n counter-claim, see Itule^ 25(J ami

As to tbe further d^feor** to a cuunter-claim founded on niRtt>'

arising after the defence, lee tiutc '^*2.

If the pirtintiff anjends, the deffndani has further tiuiv tu ;)1. aii

to the amended pteading : lee Huh- ^'fJ.

>ili

Diiiwyof aff6. A plaintiff shall deliver his reply, if any. within 1

"''*'

weeks after the defence or tlie last of the (lefenees has l.-fii

delivered, unle*:* the time is oxteniU'd liy the t'ourt or a .Iii.i^v

Con. Rule 381.

Same as Kng. (lf*<Jt R. 2"«.

The lant of the defences means the last defence of all tne defeiu-,-

see foUett v. Pnntun. 3 Mac. & «. 432; Arnold v. Arnold, B»>iu

.

1><.HI: Beriolarci v. JoUimtont; .i Ha. 033: thy. O. iri2
;
and Aw

braise v. Ltx'lyu. 11 Ch. I>., at i>. Ttt'J.

Vacations are not rwkoned in computing th*- time: Rule 352. A-

to extending the time, see note« to liulea 243. 24(i and 3.~>.'t.

D«UTer7 after Tima.—Under the English practice a reply d*>li\-

ered after three weeks and withont an extension of time is irrpf!\i-

Inr, and mav he «et u^ide. th- pk-ndings having become closed. I
>.'.

Huh* 2(iJi : Wihl, V. Kerr, 14 L. R. Ir. 21»4 : and wliere a reply wn-

delivered irithout Irucv after the time, and before notice of motion fm

judgment, it was lifld to hjue the e^.-tt of preventing notice oi"

motion for judgment from hrin^ given under the Englisii Rules. ,ii

admission of the <lefence by default of reply: liraves v. I'lrrti. '•* *l IV

D. 170: see also notes to liuten 243, 24ti.

In Ontario, however, it has been held that tht- delivery of ii n-pl)

after the tliree week.- does not in itself entitle the opposite |>art,\ m
move to FPt it aside, and ewn if strictly tin- right to move exi-t-.

the pleading should not in general be set aside, but the time should

be extended; Wriyht v. U n'flW. 13 V. 11. 2tJS. see also notes tn

HuhH 243. 24(1.

Where the time to deliver reply would have expired on 2.'tli .Tiilv.

but was extended to 22nd August, and afterwards to 19th September,

and on 2tlth September, no reply having been filed, the defendnni

took proceedings ) warraiitf-d by the English, though not by t!i.>

Ontario Rules), to obtain judgment as on admisHJons by reason nt

the default, and on the same day the plaintiff, by leave, served notiee

for leave to deliver a reply, leave was refused by the Judge of tirsi

instance on the ground of unexplained delay, but was granted, nn

pavment of costs, by the Court of Api>eal : Eaton v. Storer, 22 * h.

D.'ui.

Leave to deliver a reply after the regular time for .loins so liiid

expired was granted, though the repiy only sought to put in issue

what was already in issue by the defence, the object of tiling it being

to eiuible the plaintiff to file a jury notice, the case being one in

which a jury notice would be proper : and so it would be left to the

discretion of the .liidge at the trial to decide whetlier tlie trial

should be with or without a jury: Qua v. CimadUin Order of Wood-

men, o o. L. u. r.i.
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CloM of PUadiacB by lUply*—Tbt- pU'adlugv art> out chmed UxOm
imtii a reply hnn Ix-i-n (IfliveretJ. ur thp tinif for df'livcriiiK om* hati MT, 3M.
enijirvd, nnti itiitU tlifti u defendant cannot give notice of trial : see
Rul,ii.ton V. Caliltrtil, ISIKI, 1 i^. H. ."ilM; «« L. T. 218; 5 It. ;j*3).

Torm of Roplj.—See !I. & L. Forms. Non. lltl. 128. The reply
iitiixt nut raiite a new Krouiid nf flaliii not made liy tlie writ or Mtate-

iiitiit of fiaiui: RuU- 288; WiUiumHuii v. L. d A .
»'. Uy. Co., 12 I'll.

1). 7h7: A'mi;«ton v. t'orAcr, 21> L. U. ir. :itl4 ; and iuu"t nut contradict
ihi' stntenient of claim: lirenhiutr v. Hiirieick, :t» L, T. ."i2 : i'uik-U v.

WiciiwaoH. 2« W. II. 4(W: Hancock v. /)*• ViwriHe, W. X. 1875, 23(1;

Inn it may either traveme the alleicatloUH made In the defence, or
...nft-ss and avoid them, or Iwth : //«// v. Kvr. 4 ('h. D. 341 : 4*\ h.
J. ('by. 145: 35 L. T. »2«: 25 W. U. 177. In an iictioii of .-j.-tnient

wiiere the defendant set up a chiitii a« UMslftnee of a lunrtuntrf, the
jiluiutiff was held entitled to reply that the alleged UMMi^fiiiiient was
iiuuie without ronnideratiun, anil that the assi^ior .vas a lunatic at
t)i>' time of the aNHiicnrneni to defendant'o knowledee; Smith v. Smi'h
'2 (>. I.. R. 41((.

Defanoo to Conutar-clatm and Roplj Thereto. — (Jinm

,

whether the word "plaintiff" in thix liuU includes a plaint'.ff by
ciiiiiiter-claim : Hi-mblf. it does: see Inrhi v. 'I'linur, Ki P. It. 34S):
Ituir 250 and notet* ; but see Jud. Act, «. 2 (5i.

257. Xo ploadinif stiliM'tiiiunt to reply otlior than ii joinder i..nve for

of issue shall be pleiuled without leave of the Court or a [."SlS'
Judge, and then upon sueh terms as tlu* Court or Judp*
thinb fit. Con. Rule 382.

S-nm' as Kng. (188^.. It. 277.

Pleading cannot go •eyond reply without leave. I'xrept that the
defendant may join iss . if he choosen. Thai, however, would not
seem to be necensary. aw the pleadings" are deemed to be closed without
joinder of issue, at the expiration of the time within which the
delivery of subsequent pleadiiiRs is necessary: Itiihs 2.5S and 2t;2. If
the plaintiff replies specially, it may be necessary for a defendant
either to amend his statement of defence or to rejoin, so as to set
lip some new feature in the case, in the nature perhaps of a con-
fession and avoidance, or sompthinjr destroyinjr jthe effect of the
rtply: see Witlianuon v. L. J: y. IV, liy. Co.. 12 i'h. I>. 7!(2-3 ; but
this cannot now be done in any case without leave: Rula 3tH and

In A'orrw v. ItcazUii. '.\7, L. T. 84.'>. leave to rejoin was refused, the
proposed rejoinder being regarded as unnecessary, and only amounting
to a statement of matters contained In the statement of defence in
a more detailed way.

In Evansi v. Gann, W. X. 1H75, 199. leave was granted to plead a
counter-claim after issue joined.

As to pleading grounds of defence to a counter-claim arising aftw
delivery of defence thereto, see RvJe 292.

25». Subject to Rule 95;. every pleading .=!ubsequent to Tim* itr

reply shall be delivered within 4 days after the delivorv of'"""*
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or law. h«w
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the previous pleading. unle»)i the time ii extended by the

t'ourt or a Judge. Con. Kule 383.

Snmi' an Knf. (INtUI R. 278.

.Vn «it»niloli by coDMOt will douhtlftw tie lufflcipnt : n-i- RuU :'M.\

4. Baising Questions ov Law in Pleadings.

aB9. A party shall not be at liberty to demur, but shall

be entitled to raise by his pleadinft any point ni Inw. iiml

the point so raised shall bp disposed of by the Judpc \\V.~

tries the cause at or after the trial, provided that by con-on'

of the parties, or by order of a .Tudge of the Hipb Court .m

the application of either party, the same may be set down tnr

bcnrinp and disposed of at any time before the trial. Con.

Rules 384. 383; Rules 83rd Jiine, 1894, 1382, amindei.

Sumc lis Kns. (1H831 K>. 285. a*).

cops at Bnle.—Tboujh by tbis Rule clpmurrers are nbnlish^il.

tbe object of tbis nml tbe «iicce«iiii« Rulei is to preserve n prnceiliirp

for determining substnntinl questions of inw ns espwlitiously as tn

the former demurrer, wbile rendering it no longer powiible to rals.'

ohjertionfl whirb would lead to nothing but an amendment
:

se.^

Burtlall V. Bmliu. 211 I'h. D. :i.">; Brophy v. Roiinl Vielaria. Mr..

Co.. 1 O. L. R. 8)51.

A motion to strik.- out tli.' name of one of several plaintiffs. •!

tl.e ground that be bas no title to maintain tbe action, should m.t

he made under Rule IW. but tbe objection should be raised uml'i-

this nuXc: J/oronj v. 7eo»r. 3 O. L. R. .LW.

Thr-~ metboda of proceeding are provided by B«(c« 2.";n-2ni i<e-

Hrir«(.... V. Hrtifw. 2<i Cb. D. at p. 3K. and Huhhncl{ v. Wilkmmii.

1S!»!). 1 Q. B. 1111. namely:

—

(II Ry raising on the pleadings a question of law. so that ttn^

parties may have it quickly decided; Rule 239.

(21 By raising on a pleading (see L'-wr v. hand Hecvritic. "0 I,.

T. :l2oi. tbe question whether it discloses any reasonable cause .n'

action or answer. If it does not the Court or Judge may order the

pleading to be struck out. not necessarily disposing of the action:

HiiJc 2(!1, first part.

i'A\ In a case where an notion, or defence, is shewn by the plead-

ing, or bv undisputed facts, to be frivolous and vexatious, then the

Court or .Judge can dismiss the action or order it to be sta;.ed, or

jtldgment to be entered, as may seem just: Rule 201. Inst part.

.\ fourth mode of procedure for disposing of a preliminary que-

tion of law. which may dispose of tbe action without going to tri;il.

is provided bv Ruh: 'XtZ. and this course may be pursued where the

prelimln.iry question is not raised liy the pleadings, but it can !»

shewn nevertlieless to be necessarily involved in the action and to be

convenient to have di.'ideil io /imiiic ; see notes to Rule 373 and

Magmi. v. .Vat. BnnJ- of Seotland. ."B U T. 617: 37 W. R. 602, a].:
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ihoMitHor V. White, 01 U T. tUU ; :t8 W. R. 2(>1. OnKimrily |>lfiiii- Rol* 9M.

inin« HP** ""ly rwjulred to utatp tUv mAt«rfal ffictn : Rulr 'JrtH. Qu*>ii-

tioriH of 1i\w niny tiriwr- on iht factn all<V''d. ('nitt>r thin Hulf. how-

.\rr. It will t>e proper to riiii(> and ttnte a point of law in a phiulliiR.

A point of law will nhvny* b«» luiHitl upon a ctrtain Ntntf of fat-td,

wliirti mint bf> BONtiineil or provftl to he tru# Itcfort' thi' point nf

Inw cHii Im* *li»poii''tl of. Thi* fiH'tf* ill thp oppoditp pU-ndliiK may br

.xi-rcHfly ndmittwl. and Itule *Htl may tlifn apply: or (an fonnprly

by a demurrer I a pifadinir may aUpK>* that tht> pli>n«iinK of thp ojipo-

F.it>' pnrty dli*rloiM no rauM of action or dfft>nr«<, and a point of law
within tliiH Hulc will thim Iw raliwl : Sahman v. U'arnpr, 1801. 1

ii. H. 734: rhiodrn v. Tindall. 7 Tinipf. .'.HI ; and the fartK In the

ttlpadinff will in nurh cam' hf tnk*-!! to hi' admlttfd : lloUrndtr v.

l-faulkti. 2H Ont. tn.

Thp fnctH raisinc the prtint of law wen-, in O'lhitn v. Tynftii. 'J8

Ch, l>. •t71i. n««nmed to he trm*. rliouRh ihoied liy tht- pU-ndinir of the
oppottite pnrty. whcrf thf vaiif was »et down iiy rnnnpnt iind-r thii*

Rule for aritument ; sec also shafto v. Hitlckotr. 34 Ch. I>. "'JH. Thr>

fiii-tM were verified i>y affidavit in Hi' Hnicknt, 43 Ch. 1 >. 3. where thi*

<'Hf<e WHS set down piirsunnt to an order. I'rohnhly on uiolion to set

down a point of law rained under this Ifulr for arRnnient. an in-

vest itcat ion on utBdavit or otherwiH(> may take pinri' to avertain
»)irtlter, notwithfltanding the pleadinifN, there iw any reiil diHpute aw
to tht- faotfi necessary for the delerminntion of rli<> point of law : >ee

Ulnuilrn V. titrlb^, 3^ Sol. Jour. 528. where iidmisHion^ of faci wi-re

iimde.

Prooednr*.—The iiuestion of law raised will hf deterniined at

ihc trill!. iinleKM. hy ronfent. or l)y order, under the latter part of ihe

Ituh: the vane in net down for arifutiieni at the Weekly Court.

MotUtn to Hit tluwtt for Arguniitit.—The motiiiii ti> set tlif iiuitlfr

<Ir;wn for arKunii'nt must h<> made l>efoi-f n .Iiidt;e in ('luunbi'is: see

Ifiih IJ (B>. Ruir 42 (im. and Bank nf \f<ntirrnl v. Murrihn. :\ O.
\V. U. :ti«: tifnUh V. Smith, 5 O. W. It. 518. fi73.

An order may he made where the decision of the jioiiit of law will

materially affeet and have an important hearins upon the action, and
probably cause a saving of expense: London, Chatham cE Dover Hy.
V. 8. B. liy.. .%3 L. T. 109; Chatenay v. Brasilian. etc.. 181H, I Q. B.
7I>: and see Lehman v. Latimer, 3 Ex. I>. 352; 2*i W. U. 3tt.'i: 37 L.

'P. 811*: but probably not, unless the action, or a distinct cause of
action, or some considernhle question in the action, can he disposed
of (hee Itule 260 1 or where the question of law may not arise if

rhe issues of fact ,e tried: Parr v, London. Kdinburgh d Glangoir
Aniice. Co., 8 Times, 88: particularly where evidence may be loflt by
delaying the trial of the issues of fact: Scott v. Mercanlilc. etr..

hiH. Co.. 8 Times, 431 (see GO L. T. 811) ; and see Kc Palmer, 22
C\\. 1). 8H: Oirwm, ttc. of Maori King v. Uuyhca. 73 L. T. 141. in

note to Rule 531.

Party to Begin.—The party entitled to begin i-^ the party who
raised the point of law in hia plending: Richardf v. Butcher,' G2 L
T. 8G7: l^tevena v. Chorun, liHH, 1 Ch. 894.

Staj of THal pendlne Appeal on qoeatlott of Law.—The
rriiil of the issues of fiut will not in p-iieral lie stiiyed pi'iiding an

J.A.- 30
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ftfitaMt. apufiil .-.pw'tini .|ii«iiiim* o( Uw : Itr yalmtr, 'Si i'h. V. 88: and «"

ArnuU V. 7'«rr,«/o Hft. Co.. 1*1 P. H. aW ; tf«cA/<a* v. O. I'. «|f. Cj,.

7 O. L. H. l»i.

•Mplsa. On a amtkori to Mirik«> out n itlvadinx an bail In luw.

th« Court will Dot look at ihv iil<adlnB uitb tho iiiine utrlctn.*-

upon & (it'uiurrt'r iimlfr thf forimT itrnctlcf: Hank of UamUtun v,

Gwrge, Ui V. K. 41S.

llndpr thi« //«/<' lui ohjwtion id the nalurt? of tlie (onner |t*nernt

demurrer for waiil of wiulty wb»» fiilfrtiilnt'd :
Hve .Sa/a:nan \

Warner, 18U1. 1 i^ B- TJM : /'Amj*/'» v. 7iMd««, «.'• I*. T. .'Hi*; t'obt v.

G W Ry., 3T 8ol. Jour 11H( ; aNo ii (jucHtiou of law depending on

the contlruction of a will: ffe Hall. IW fh. II. 30tt (thoufh thnt ca>.'

won brought on under ftul*- Jttt i : Vhatenay v. flrM»ii.j :. tr Httl.

1 (^ H. 711; or jinv orhtT inxiruiniMii sin-h a» ii dftwniurf
:

/*«?;' v. In

t€rnational, 68 l/ T. 4^5; the effect of a df«entallin([ ileed
.
Mill

hniik V. \ one. IKIKt. 3 Ch. 71*; the validity of an admitted iimtni

URtii imposing a fetter on a mortgngor't right of redemption ;
SaU

V, Sorlhamptoii, 4". Ch. D. IW ; 181*2, A. *'. H : in an action of lib^l

whether HtnteuientM by Mollcitorn in objertionn to tnTntiim while net

Ing a»t holititors «frt> iib-i.liir.ly privilfKfd : l'*illry \. IMrrit. tCt [,.
'1*.

.Vjr. ;
111 W. K. 42; a question of e«loppel : rrir^lnnm v. Th»,„'i'. '-'

1*. 1>. 210; of rc« judicata; t'airtl v. .l/oi#. 33 Ch. U. 22; Uoiut'll v.

Conit«, « R. 1*J7; a question prelimloar; o the right to «ue, c.f/.. a

defence that an action would lie only after adjuxtment of inaurnnr*'

by arltitration : Viney v. liionold. 1»* H- K. !»• 172; whethw a cor-

poration can maintain an action for IUh'I : Manor of iIanohciil<r \.

Williamit, 181(1. 1 Q. B. W : whether the Atty.-CJen. or Local B<mri

conl'l HUP for n nuitmnc**; Attn.-dm. v. Logan, IHDl, 2 Q. B. irw*;

wln''''T an action of tort nurvivrd to an executor Muing
:
Oalnii \.

Jinliuii. 35 Cb. I>. 7*H); wheth«-r plnintifffi wlio had aM^igned their

ImsiiiesB to defendants in trust for croditors bad ft right to aui- fi.j

an account: Voukr v. .SmiM. 4.'t Cb. 1>. 38: wliether the purchac r.

riom thft proprietors of a trade mark, of goods haviiii that niarl(.

could NUe allegrd infringers of tlio irad** mark: iiirhartix v. Itutrhrr.

(;2 1.. T. 807: whether a Htntute of Limitations appM'-d to liar ih"'

plainiin-- claim: I'nrkrr v. London roatitif Couiici/. T.n^. 2 K. B.

.Mil: wli.tliiT the Court hm jurisdiction: Companhui d< M.,rinnl,uiw

V. Itritixh s. .1. Co., 18!rj. 2 Q. H. 358; IMt-'t. A, C. tV)2
: a question

uiidor llie Statutf- of Frauds: stokvll v. Mccii. 01 L. T. 18; wlicthi>r

notice of Hition was necessary: McCnrthv v. I'c^prd. ItJ P. U. 410.

A Rlntement of claim setting up n cause of action. In n-spect ol

wliifli a notice of action is nfCe^sary. but omitting to nlii'gp that

noticf of net ion was given, cannot he struck out on that ground;

Voumvc V. ^ycu^ntaHn, 10 P. U. 2:Ht.

A plcudinj: which sets up niattfr which has been hfld liy an un-

reversed decision of the (.'ourt of Appeal to !».' bad in law. will be

struck out. tlioucll the pleader disputes the .nrrectnesK of tile .If.i-

aion: .l/cC-tWAv v. Vt-Mi^ra. It'. P. It. 410-, Loivry v. Tuckett-Lnwry.

2 O. L. It. 102.

The nuestion whether an action would lie without nn allegation of

special damage fur falsely and maliciously and witlmiit ren^ouiilil'- or

probable cau^e presenting a l)ankrnptcy petition was held not to be one

to be deieniiiiied on application to strike our a stat.Miient of .ijuni a.-

(li«c!nsii!i: no reu<!onnble cnnse of action: Wuatt v. Palmer. 18'.>V>. 2 Q.

Nor the (lUHStion wlietlicr ntie of several plaintifT< u-

liili'.l to maintain the action: see Honing v. Rotc. xuimi, p. 4(U.
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!|0O. If, in the opmioti uf th« Court the dtviHimi of hucIi

point of law sul»f*taiitiallv di-po-t't* of the whnh' action, or of

iiiiv <li!*tirit't i'aii.->L' of ardnii. ^rnninil uf di'lViur, ><'t-uir

cmiiiter-claim or reply thcn-in. tlie I'ourt iiiny th-iiiii!*- ilu*

(iction or inake sui'h nlher unltM* n- may ^*'i'U\ ju^i. I'nn.

Hule 380; KiiUn '»:)nl .lunc. ISIU. i;i-,'-,'. nmnuUfl.

Siim.- nn Knit. OHK'H tt. 2S7.

In

RiUm
MO, Ml.

prniMT ranf : Itirhardu V.

Ill f>'«iN nM may bf Junt

:

lipnve t(» nnu'iHl mn,v Ix* ;fivi'n

:tutcher, tl'J L. T. s«(T. on mt.li i.tii

.•rftton V. ruhi-n..,!, ;:4 \V. 11. L1IO,

Wh<'r>> nil nrllon i-^ <li!tn)l«Ht'<l iH'cniinf ilic Httitt'nii-nt of 4-liiliii Htii'wi

no raiiH.' of ncri-i!i. ji fi.-li inilnii n\n\ !«' Iirnuitlit : "i'.- ./mtiM v.

/».«o/e, tW L. T. 7o:i: 3!i W. it. li-U

3Al. A .TiiiIl'i- nf the Hijrii Cinirt inny nnlt-r nnv plemiin;:

in ho !«triirk i>tit on tho jxrouml tliat it fli*cIn«(N no ron^onaMe

rniiso of action nr nn-wnr, ninl In any such raso. or in case of

tilt' action or (h-fcnre hrinp sliown hy tho plpaflinL'-* to hi'

frivolous or vcvntioii-i, may on!<T tho artinn to he stayed or

(li^misserl. or jndinnpnt to he entorod ncrordinLMy. a* may he

jnsr. Con. Rule 3ST; Rules "^Ird Jitn.'. isnt. liv?*?.

S;imt^ (IS V.iu'. i IHH.", I U. 'JSH. *.xr<'pr tlinf tlic V.Tia. Uiilc nnthori7PM

•fli.' f!onrt nr n .TikIc*' " t^ net. Thn prnvt-r hv tlif OntnHn ftuir N
-.-h.'ii to "n Jii'li:*' of rhr Tlicli f'ourt." Tlu- objort nf thf nlt'-r-

lUinn i« tn oxi'linlc tlH' iiiriKilirtion nf tin' MnstiT in riinnilKT"!. nn'l

of' olUcfM tinviniT the Hkp jurisdiction: spc /f(f/<- *t M* ; Knapp v.

i-'irlru. 7 O. I.. R. Hm.

Soonc of Rnle.—Two cnnPn flrt* proviii'^il for l»y tlii'« /?»/<•;

(11 Whort* n plondinn diwlo!**-)* no r<*ii«oiinMp os\nt<* of nrtion nr

ilifnnrp.

In surh rn«** n olnlm or dffcnco mny he struck nut. not nTMsnrily
-li-pfwinz of tlip nction. as tcftvf mny hp glvpn to nniPiid : or tlip

rrti'iii limy lip disiiiisspd or judgment sivcn for tlif pluiiitifF or )1p-

f- n.lmit.

iji WliiTt' nn nction is shpwn I>y thf pipmliiics to lip fiiiolonf or

I'lfS'llli;

)ir(i>i<ltil t

'I'h's npprnrs to npply to the rnsp of n pInintiffV nction nppfnrinn
''V ilio plptidinps to I)p frivolous or vpxntious, niid in siifli cn^e tho
;iriion mny Im> stayod or dismiRHPd. or judpmpnt may be givpn for

'Iffendant.

This Ifule dop« not RPpm to apply whpro only part of a pleadinK
[^ scnndalous. defpctlve, or embarrnoBinff. liulct 2t>fi-20.S. then apply.

A dpscription of tho cnsps in whtdt thitJ Itulr is apTilirabip haw l>p*'n

pMiFPsspd in vnrions wnvs. In AHa.-tirn, v. A>. rf .V. H'. Rp. Co.,

ivil^. :! Ch. 274: 27 I>. .T. N. C. 12R. and ParxoM v. fturton. W. N.
T.ss:;, :*1.": it \v;i« *.Tid t!i!ir thp !tu!r -.vaM nnt int^'tniod t-T tak'- tli^

ptnrp of a dcninrrpr. but only to set rid of frivolous actions; but soe
liuhUurk V. H'i7/;-i»i«ofr, 181(9, 1 i.}. B. 8(i.
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Rule 361. In Darhtr v. Scnittun. 'Jll Sol. Jour. VM. Cliilty. J., snid. tlinr th''

iVMHl " rtrtsonable " is merely redundifnt. nml the (lU'f'iioii is wlu-tli.T

there is iinv <niestion to be tried. In Btiistnll v. lt< iifua. •_*(! Ch. li.

:t.V nnd Ihidainll v. .hii-ob. 'M Ch. li. 'JTS :
"» L. T. 751. S" ; CottnM.

L..I.. thoiipht thnt the itiilc applied when' a pleadinti U d*'i!i;in;il.l.

.

I'lit Jint the same striftnesw in nr)t id lie ns(-d in lookiiic lU th-

jstatements in the pleadings, as furiiierly on dt-murror :
see iils.i

Itiiiik of Hamiltuii v. Giaryt; li; P. H. 41S : Limiley. li. J., in />-/./•>

ircU V. .hivub. at p. L*H4. said that n pleailing wliUh diM'l..M'^ n-.

reasonahle oniise of action " is demnrrable at onre. and it is som.-

tliintt more, it is i)erfectly frivolous," and that is the thin)? wblcu i-

striK-k at by the liuk.

It has also been held that the Rule npplies where a ploadin^ i.-

obviously bad: Itiniihi/ V. Roital Victariii IJfr. etc.. Co.. 2 O. L. H.

tl."!: see Lturry v. Tuckett-Lairry. infra: but does not apply \vli< r.

an arjiunble qnestion of law is involved: sec Rodger v. Sotoii (''..

V.t I*. U. :VJ~ : nor where a lengthy arcnment and citation of nnmero i-

luthorities is necessary to shew that tlie plaintiff should not sncce>il

:

lb., (K^rn Aiidf-rson v. (Jorrir. W Sol. Jour. 2."ifl ; lioahr v. Holdrr. .'il

L. T. IKiM: Mutric v. Bitnicy, ;{."> Ch. I>, 014; see also Rr Until, i/innK

'6'2 \V. U. HT'J: Hhafto v. Bolckair. a4 Ch. D. 72r> ; and (Iro'^r, „or v.

White. Ill I.. T. OiVt; 3S W. It. *JiH ; but only in a very rlcar C!i>..'

:

i'krixty V. /oft Speciult!/ Co.. IH C. L. T. ST*; 34 C. L. .T. KkJ. n-^

where on the face of the statement of claim the action is obvi.in^ly

uusnstainal)le: Attu.-«ien. v. /.. tt .V. U'. Ri/. Co.. 1892. 3 Ch. 274:

27 L. J. -N. C. 12<>: as for example, beinp in respMrt of a questiiui

decided by the Court of Appeal adversely to the plaintiff's alleeed

cause of action: Lmrr,, v. Tuckctt-Lavry. 2 O. L. It. 1G2 ; or a _!•-

fence is frivolous and vexatious: Salomons v. Knight, 8 Times, 472:

Rrichel V. McGratk. 14 App. Cas. mr>: Rcmmingtnu v. Scales. 1S'.I7.

2<'h. 1; 7« L. T. 667; MackelUir v. Hornseji. 40 W. R. .'iOl.

It is not convenient to act under the Rtil< where, assuming a lii-

fence to be true and to be no answer in law. the defendant may
have another defence: Oro»vctior v. M'hiie. 38 W. It. 2'H : fil li. T.

663.

Again in Kellaicay v. Bury. 66 L. T. 0(>2 : 8 Times. 4;i4. Undley.

L.J.. snid. " It is not enoucb that the statement of claim should m
demurrable, it is essential that the Court should see that the plain-

tiff has no case at all either on his statement o! cliiim. or on such

affidavits as he may file with a view to amendment.

Apart from this Rule the Court has jurisdiction to stay pr wi-

inps wherever necessary for the purposes of justice: see Jwl. -let.

s. r»7 (!H, and not^s. MUiirn, p. r»6 : and it has moreover inheri'iit

jurisdiction to prevent an abuse of if process.

(1) No R«Baonable Canve of Action or Defence.—In ascer-

taining whether there is a reasonable cause of action or answer, the

Court does not try the action on the pleadincs, but merely looks to

see if a reasonable case is set up: Louix v. (liinrdiaiis of Mart/lebone,

4 Times. 442. The pleading complained of will not he looked upon

with the Slime strictness as it used to be upon a demurrer; a party

is not to be lightly deprived of a ground of substantial defence by

the summnrv process of a judgment under this Rule: Bank of Ham-
ilton. V. George. 16 P. R. 418: Dadxicell v. Jncobs. 34 Ch. D. 278. A
defence to a net. fa. action which might have been pleaded as a

defence to the original action was struck out: -Shaver v. Cotton. 10

V. It. 278 : but the Court refused to strike out clauses of a state-

b. of action was not alleged to bnvi-
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Ik.™ Biifn thoiiBh notice apponr.'il to he necessury: Coiimir v. 11 .-id- Bul« Ml.

moll 111 1'. U a!9; also where a stnteniem ot elaim set up nn ngree-

itierit required by the Statute ot Frouils to he in writinc. hut not

wtntiitg it to he in writinK : Frtiser v. I'npr. 91 L. T. 3-10.

The principles toriuerly nppli-iihle to Jemiirrors will, however,

to some elteut he opplied. Aa ii fenernl rule the pleiulins alone will

l,e loolseil at; Uoiiler v. Holdir, M L. T. LTO ; r<,il<,mi,».i v. Aiiii/Zit.

S Times iT.i: Wilier v. /(..iiic/i(iiii;<. 11 1'. U. •» ItKichil v. l/c-

(ir(i»i 14 App. ('as. cillT : yVrii v. Pci-uiioii Uunii'i Co., 3li (li. 1'.

4S'.l- and perhaps the particulars it ony: sec Daves v. ISenUutk.

IS'.W. 1 Q. B. 188; but the admissions ot the defendant may also be

loiisi'dered ; Rcmmington v. Hcolet. 1SI7. 2 Ch. 1; 711 L. T. IMIT
;

it

is not enough to refer to a document in the pleadines and reail the

(loiument on the motion; the part relied on iiuist Iv set oiil in tlie

pleading; JTeic f/iite v. Lee. 4 Times, 444; Uoirnri v. Hill. W N.

1SS7, 1»3.

Where therefore a material fact is not pleaded, without which no

onusc of action or defence is disclosed, the pleading might formerly

Iiiive been demurred to; now, objection in law may be taken to it

nnder Rule ^-'iO; see Gritfithn v. London und Si. Kuthariiir^ /toiA-x.

rj Q. B, 1). 493 : 13 Q. B. D. *J59, (scd vide Cnnmee v. ireidxiiii.

xui>ia); or a motion to strike out may lie made iind-'r Rule *jr.l. in

;i plain cose, and perhaps also in a case where the possibility of

amc-iuhucnt is douhti'<i. so as to compel the party wliose pleading is

defective to shew by nllidavit whether he can amend it.

A statement of claim was struck out where the Court was satis-

lied that the plaintitE could not suiceed at the hearing; South Hit-

Ion Coal Co. V. Uameell f!. ,1- i: fo.. 1898. 1 Ch. 403; 78 L. T. 8;

//.,i;.<.,ii V. Pare, 1899, 1 Q. B. 43.-1.

l.ihertii to Amend.—The Court will give leave to amend in a pro-

per case rather than give judgment in ignorance ot facts which

it ought to know before rights ore decided ; Steedt v. Steeda. 22 Q. B.

II. :17: (Iriffitha v. London it St. Katharines Docki, nupra; RtcAord.)

V. Itiitcher. t;2 L. T. 8t>7 ; on such terms as to costs as may be just

;

I'retlon V. Fiillirood, 34 \V. R. 'Jt«J.

,lji|i(ico(ioii.—An application to strike out a pleading should he

made promptly. It may he made immediately after the delivery

ot the pleaditig. and be'tore pleading in answer to it ;
.Uiii.-Oen.

V. f, if -V. ir. Ru. Co., 1892, 3 Ch. 274, or perhaps after the close

of the pleadings ; see riicjrcr v. CoKiino", 34 W. R. 354 : at any rate

before the case is set down tor trial ; Cross v. Hoire. 62 L. J. Ch.

342.

(2) PrlTolous and Vexations Actions.—I'nder the second

branch ot the Rule the action must he obviously frivolous or vexa-

tious: see per Lindley. L.J.. in .ilty.-Oen. L. <t A". W. Ry- Co.. 1892.

:; Ch. 277. An action appearing from the pleadings to be of that

description comes within this Rule: see Willis v. Beauchamp. 11 P.

11, Till; Reiehel v. Maarath. 14 App. Cas. B67: but. apart from the

Rule altogether, the Court has inherent jurisdiction to prevent abuse

of its process, and to dismiss an action which can on motion he shewn

to he frivolous or vexatious ; see Metropolitan Bank v. Pooley. 10

App. Cas. 211); A'cHoiroi/ v. Burn, lili L. T. liO:!: Brophy v. riclorio

L. I. Co.. 2 O. L. 11. (Vil; Latrrii v. Turlcett-Laury. 2 O. L. R. Hi2

:

Kcr V. Williams, 29 Sol. .Tour. 11S7 : aud notes to si-c. .-7 (9i of the

-Inri. .\et. supra, p. 1>6.
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This Rule only applies after a statement of claim is delivered : but

the application need not be made until after the close o£ the plea.i-

ings, when the Court may look at the whole case upon the pleatl-

jngs : 'J ucker v. Collin«i/}i, 34 W. R. 354. A motion before delivi-rj-

of statement of claim may, liowever, be made by way of application

for the exercise hf the inherent jurisdiction of the Court: Ktr \.

Williams, 29 Sol. Jour. 081.

Jurisdiction under this Rule will only be exercised with caution;

Magrath v. Reichel, 57 L. T. 850; 14 App. Cas. G67, and a doubtful

question of law will not be decided: Roberta v. Charing Cross R'j..

IIKKJ, \V. N. 13; 87 L. T. 732; nor will an action be dismiss.-, i

brought bona /We to try a yuestioD of law : Lea v. Thurshy, S* 1,.

T. ".44; IK) L. T. 2ti5. The hnprobability of the facts alleged is no;

material. However iiiii)rol)ablf. their truth will be assumed: s<i

LaKrance v. yorreya, 31) Ch. 1". 236; Langdale v. KnUl, 6 Timi >.

'SHj: Juhnston v. Johnston. 33 W. R. 23!» : but if nevertheless th-

Court is satisfied that the action is frivolous or vexatious: K<.ll-i-

tcay V. Bury, tiO h. T. 603; 8 Times. 433, as for example. b'-iiiL-

plainly based upon some ground which, if proved, as it is assumed It

will be, would not in law entitle plaintiff to judgmeiil :
.lohiittuu \.

Johnston, Xi W. R. 'J3!» ; Re Batthyany. 32 W. R. 371); Rcd. „;

Fcru V. Peruvian Ouano Co., 30 Ch. D. 48!); Williams v. lJ<ir(

Beauchamp. 11 P. D. 00; Weldon v. Maples. 20 Q. B. D. 331:

Willit V. Eou:e, 1893, 2 Ch. 545 ; 2 R. 427 ; or being a case whrre

a plea of res judicata if raised must succeed: Macdougall v. Knight,

25 Q. B. D. 1, see also Reichel v. Magrath, 14 Aop. Cas. GC7 ; Ri-j

Tinto V. liociHe des Mitaux, 6 Times. 4:'~'8; Utephmfon v. Oarmn.
1898, 1 Q. B. 677. So where an action was brought against an

official liquidator personally, in respect of property vested in him

officially, so that no action was maintainable, except against him

officially, and by leave of the Court : Oraham v. Edge, 4 Times, 441;

:

an action for libel against a solicitor respecting statements made by

him in an affidavit made in the action on an interlocutory motion

:

Oompas V. White, 6 Times, 20; see also Litley v. Roney, 61 L. J.

Q. B. 727; Lauirence v. Newberry, 7 Times, .'SS; Salomons v.

Knight, 8 Times, 472; Quy y. Walker, 8 Times, 314.

Th's Rule would seem to contemplate that the frivolous or vexa-

tious nature of the action or defence should appear from the plead-

ings : see also Atty.-Qen. v. L. d A'. W. Ry., 1892, 3 Ch. 278 ; but

in Rep. of Peru v. Peruvian Ouano Co., 36 Ch. D. 489 ; affidavits, and
In Kcmmington v. Scales, 1897, 2 Ch. 1; 76 L. T. 667, the defend-

ant's admissions under oath in another Court, were admitted : see

also ciuses, supra, p. 56. Probably affidavits may always ho used, iis

the application may be considered to be made to the Court both
under this Rule and under its inherent jurisdiction : Fletcher v.

Bcthom. 41 W. R. 621; Chaffers v. Goldam'td, 18W, 1 Q. B. 190:
and see Boawell v. Coaks. 6 R. 167.

A defendant may move notwithstanding that the action is brought

by an infant: .-Inoin., 29 Sol. Jour. 638.

.5. Close of Pleadings.

whBii 262. A> sonn as citlier piirty hii- j()im'i1 i->ue upon nny

cioS!"*" ploadinfx of tbc oppo-^ito party <iinply. withmit adding' any

fiii'thcr nr ."4)107 plrn'lin^ thproto. [nr n-= -onv. a= the time for
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Where thfrc

ter-flaim.

amending the pleadings umler these Rules or under any ""!• "l

or.ler. m- for delivering a reply or subsequent pleading, has

expired,] the pleadings as between such parties shall be

dwmed to be closed [without any joinder ot issue being

pleaded by any or either party.] Con. Rule 392. Rules 23ra

.Trnie, 1894, 1323.

The claiLPf. In hrockMs nro not in Enc. (1SS31 B. 280, whUh

is in other respefts the ,;iime.

rnder this R«lr. in an luli.m ill which there i« no coanter-claini.

it i^ not neeessarv to deliver any plenilinB to the defence: we Kul™

':X :W>: toriinjro,, V. Ki.„. T C. T.. T. 47: R,Mn,on v CaUwelK

1S'« 1 B ."iin- 'i R rai: nnd tlie plendins.-' become closed when

the'plnintilT has delivered a .ioiiuler of isMie. or where, without joinder.

three weeks have eiap«ed fro,,, the delivery of the defence
:

Xc),M,dcr

V. Proctor. 9 P. R. 11.

Where there is no roiinter-clnim nnd a reply has been delivered,

the pleadinits lK.con,e closed without the delivery of any other plead-

ins or of a joinder of i.sne noon the espirat,on ot four days from

tl,e .lelivery of the reply : Q«« v. Camdiau Order of " oodmc.,. .. O.

L. K. 51: and see Writer v. Prortur. 10 V. It. 32.".: and /".per v.

lirniamin, 1" P. R. 2H7.

V joinder of issue may. however, properly be delivered either to

n defence or a replv. and sometimes materially saves cipense and

delay : see JtnUnton v. Caldirell and Qua v. Con. Order of H oodmi-n.

sviira.

Hv the delivery by the plaintiff of a simple joinder of issue upon

the 'statement ot'detence and counter-claim, the pleadmits are closed,

and notice of trial may be given: Horc v. Ca«;Hropc 11 P. R. JSJ;

ilalcolm v. Race. 10 P. R. SW. but a pleading wh.ch denies the

allesations in a counter-claim, puts the counter-cIaiminB defendant

to the proof thereof, and submits that the counter-claim should he

dismissed, is not a joinder of issue, but a detenct. to which the

counter-claiming defendant has 3 weeks to reply, so that the plead-

inire are not closed until he replies, or joins issue, or the 3 weeks

expire: Irwin v, 7'uincr. 16 P, R, 349,

\ reply joining issue on the statement ot defence, and further

all'eging that the tacts set forth in the defence are no answer

to the claim, is a joinder ot issue only, within_B»(c 282. and closes

the pleadings: Qibaon v. Nelton, 19 P. R. 265.

In IVeSb v. Aerr. 14 L. R. Ir. 294. it was held that when the plead-

ings were closed by expiry ot time under this Rule, neither party

could re-opCn them without the leave of the Court :
but see contra

nright V. Wriaht. 13 P. R. 268. where the delivery of a reply after

the time had expired was held to be not necessarily open to ob-

jection. A reply was allowed to be delivered after time, to enable

the plaintiff to give a jury notice, the case being one prima fatx

proper to be tried by jury: Qua v. Canadian Order of Woodmon,

iupra.

Where a pleading is amended under an order giving leave to amend,

or the time limited by the order for making the amendment has ex-

pired, the pleadings are in the same position aa to their being closea
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Rule flfS »* tlu'y were wht-n the onler was iiiadi-

1'. it. 3TS.

Thomfiton V. HoKftoh, \t\

Wh*r«
there is ft

oountor-
clum.

Where a plaintiff issued a writ against several (iefendants, imt

only tserved one, and urot-eeded against him to the close of tli

pleaUiugH, it was held that be must be assumed to hnv" nlmtiiluiiril

aa to the others, nod the pleadings in the action were closed, iin.l

notice of trial could he reRularly given: Vandusett \. •/ohntoii. ;t r
L. T. 505.

Where there i» a counter-claim the delivery o£ a pleading by tii"

plaintiff which is more uiuii a jo^ijder of issue, and conHtitules a

reply to the aefence prosier, and a defence to the couuter-claim, .vill

not close the pU'iidint's, as the counter-claiming defendant has furtli.t

time to reply; Irifin \. Turner, Hiipra. See also (Jarncr v. Tunc, m
P. R. JNO. decided under the former Con. Rule 4'2'), repeale-l hv

Rule 1^27 of 'Si June, 1S'.I4 (see note to Ruh 3i>4.i.

Where a third party has been made a defendant to a coumer
claim, the action is not at issue till the counter-claim has been stnu'li

out, or the third party has pleaded, or becomr in default: C'uiui'/ir;,.

SecMrtViVs Co. v. Prentm, '1 C. L. T. IMJ,

A counter-claim nuist l)e .i defence, and tlierefore a joinder oi'

issue on the defence, not mentioning the counter-claim, closes the

pleadings, and notice of rrial thereafter is therefore regular : Macarn
V. Snow. VZ F. K. 610.

See also notes to Ritle» 433, 530.

Note mky
be entered
o( default.

3tf:{. Whcro any party makes default in delivering i

statement of df'fence, or sul)sequent pleading, including

pleiidings in counter-claims, within the time limited there-

for, in eases where interlocutory or final judgment cannot

be signed, the opposite party may, at any time before the

pleading is tiled, upon prooi" of the default, by praecipe to

the officer with whom the pleadings aro filed, require him to

note that the pleadings in the aciion are closed f^s to the

]iarty in default: and thereupon the ofTicer shall eute? such

note in the ))Ieadings book accordingly, and thereafter tm

pleading by the party in default shall be received or filed

without the order of a Judge. Con. Rule 3P3. Rules 23rd

June. ISOi, 1324, amended.

Tliere is no similar English Rule.

Whfie iiitcrlocinnry jiidcnient cannot be signed, and an assessment

of d!uim;xes i.s necessary, or a motion for judgment, aftc- the delivery ni"

a statement of rlniin to which no defence is filed, the ]de;idings must
be first closed by the entry of a note under this Rule before the

case is set down for assessnient of damnKes, or on motion for judi:-

menr : \h rn>nlpr v. Vrjaudn: 1 O. T.. R. fi.in.

In I.U-tid V. Ward. 13 V: R. *J3S. Saturday being the last day to

deliver a defence, the j)lnintifF <'ausi'd a note under this Rule to be

entered at '1.'1T^ p.m., conceiving that no defence could be validly

delivered on diat day. none havine l>een served by 1 o'clock: but it

was lielrl that under Rule 2(i7. filing was part of the delivery, and
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»i 1 p.m. on Saturday ; «ee Uule -.

It a detenc. be d.liv.re,i after «">7, >« ° """^T, °[.„r,"'b'v the

"
'-3oVor X'defendan, ma, move to ,.ay tbe mot.on for ^udg-

L,'t. and for leave to deliver the J*""^ i"" '

>4,f
"""• '^ ^- "'

Ir. ;ial. See alao H tfjoii v. .^o^'c, 11 U K. ir. .*>.

473

RulM
904, 9W.

See also notes to liulc

See also notes to lilih'^

'AO.

24(1 and 2(1'J.

6. GEMiR.J.!. Rules or Pi.r..\DiNr..

3«4. The following RhIoa of pleading substitutocl for 2i',',,r*r,.

those use<l in the Court of Chancery ancl in the Courts of

Common Law, prior to The Ontano Judteatvre Ad. 1S81.

shall continue to he used. Con. Rule 394.

Same as Kng. (18S)| U- 1«"'-

For the definition of " pleading," see sec. 2 (9) of the Aet.

The former system of pleading at Common Law required the par-

tier o StTorth'the legal result of the facts, and not ^e acts them-

Xs Under The Judicature Aot the tacts must ^e s ated, and the

(onrt decides what is the legal result: iionmcr v. /• (i9)i(. !.> L- '

V>T The nlw system is thus to a great extent similar to that of

h -former crurt'orchancery, and the form, of Chancery pieadnt^.

«cept in some "oints noticed hereafter (notes to «"fc 2.*,, «ill u,

general serve as guidas : Heap v. ilarr,,. 2 Q. B. D, t-JO.

865 -d) Ever^• [writ,] ple>iding [or other document,] Coi^oi

u,av I.C printed or "writ. .n. ,n whole or ,n pan. hut not mor-

than foir copies [thereof] exclusive of the draft, hut .uclu-

.ivc of all other copies that n.ay he required or made, m the

progress of the -tiuse. shall he allowed. Con. Rule 39o. Rules

23rd June, 1894, 1325.

See Eng. (1S83I R. 20,"), and Ohy. O. 68 and 403.

The word, in b.-ackets. introduced in 1894. make it clear that

conies oT writ, are covered bv this R«fc. affirming the dec.s.on m
Spart. V. Purdl,, 15 P. U. 1. -o that no more than 4 cop.es can be
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BulM The provlsioni of thi> Bute cover all coplM of the writ, pliB.linc
IM-Ma. or other documents required during the lltiglttioD, includinir Tlif.

copy ti.: brief: Sparks v. Put-du, gupra.

pievit. (2) If more than three copies, exclusive of the draft, are
required, the party may liave the writ or pleadings or doc-i-

ment printed, and he shall in lieu of all charges for copi.--

be iillowed lliirty tents per folio of tlie writ or pleading or
document, and his reasonable disbursements for printing.
Con. Kule 396, liules 23rd .Tune, 1894, 132.5.

'I'hia is tlie snnie us the Chy. Gen. Ord. 4(M. The Eng. (1883 1 l:
2fi,'», is not similar,

S.-.' notes to clause (1) of this Riile.

866. Every pleading shall be delivered, and shall lie

marked on i!ie face with the date of filing, and with the titlr

of the notion, the description of the pleading, and the naiin'

and place of business of the solicitor and agent (it any) .u'

the party filing the same, or the name and address o't tin

party filing the same if he does not act by a solicitor. Con
Eule 39~.

Substantially the same ai the Kng. (1883) R. 207. except th«t
nnder the latter pleadings are to be delivered only, and need not bp
filed. Filing is necessary in Ont, under Rule 267,

How

itelivere,!

iMiirkisl.

Sdes *•'' T^p'iverinp a pleading shall inchide filing and ser-
fliin^can.i yicc. Cou. Rule 398.

The Knglish practice does not rwjxiire pleadinps to be filed.

Sw l.lof/d V. Ward, in note to Rule 263.

p^'SinU
*•* Pleadings shall contain a concise statement of Thp

material facts upon which the party pleading relies, hut not

thf oviilcnce hy which they are to be proved; dates, sums aw]
numlwrs shall he expressed in figures: the signature of coun-

sel shall not he necessan-. Con. Rule 399.

The somewhrtt similar Enjr. (18831 R. 200. provides for the sign

inR of plendinjra. nnd that a pleading " shall contain, and contain only,
n Ptatement in a summar.T form of the material facts, etc." Thf
pleadincR in England since this Rule are now like a special indorse-
ment on a writ which indeed always serves as a statement of claim

:

see O. 2*>, r. 1. The English pleadinga and decisions thereon, and a^
to nnrtionlnrs. cannot now be safe guides in Ontario.

Facts to The systoni of pleading introduced by the Jud. Act, 1fi8t. requirp';
lit stated nnt the lejial result of the farts, hut the facts themselvesi, to bp

stnted: see note to Rule 284. A statement of claim therefore which
merely allesred that n. good nnd valid dowitio mortig cau»a had been
made ic, th^ plaintiff, without sliding llie fjiits whi<-Ii constitutpd it.
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: Me I'arton. TownKiid v. Piirlo.i.IlamM.
„«. formerly hcl.l 1.. li.- .Ininirrnble

3UW. R. 2ST; 4.-, I.. T. .oo. . _

"" ""T f l^w mlv h/.tnt.., ',nd •JTl. under »hlch the contenti.m,

'", rlrtv "u« bo ai»«l o i" ,0 prevent .urpri.e. In complym,

;'i,r,r" «X it may not «lw,y, be proper to .t«te only fact,.

,„ „,, action for defamation, the pl.l,ti« mn.|^j.et out ,, formerly Li.,1.

,„• word, of the alleged lib.: „ee "-"^""Vu ^^-^^T^
JrCt".n'n/;e^ra^;th!. fact, fhtnvin, defen^ e . iu«^.c..

i«fi (.hnrncter: tycott V. Sampmn. S u- *^- " ^"^- **"
. :

^
,

,1s n? that the nll«e.l libel I "here ,n a „evv»|mper nn.,le, w„s pub-

lUh..l n ei,l tail, "nd in the u.ual cur,* of bu-ines,
:

B™'»" ;•

:;!,;"„«^ o.c., •..2 Ont. App. OT : or that the word- "- 'P^k " ™
...rivileged occasion: r»»»,/cJe v. Paruh 1 O. L. "l^,"-

"»'"'"

e i<n for libel. «hero the defendant plead, fair comment 01, inntter-

rfiblic interest, he mu.t set out the facta upon wh.ch ,t >» «1 '«•"

1,'t the article complained of was a fair common,, or alleje the truth

thereof: Croif. .^•e«( ?"«» Coal Co. v. «e». 4 O. L. R. Wm.

1o nn action of .lander it is not suHicient to allece that the deteii- ^l"'^'"

,ln ,? f^l^oTv and mali.io„«lv spoke and published the defamatory

™l/"omplainS o" The time and place, and the persons to who.n.

r ;n^h'^e ;?«ence. they were spoken must be
f-^^^-^^'l^Z

":;raf:£.^ ^o^7rer^X°td'^P,,"biis^ed^o^^rta^ named

IrVon. and to others at present unknown to the plamt.ff. was

wh el "of" "he prr'on, were present when the different statement,

were made! nor », which times and places they were present: /I.

.\ state,„ent of clnim in an action f" l-fnmation for wor,l^ cl,ar|-

inc the plaintiff with an offence under R. S. C. c. lt«. *-''•""
''^^

need not aver special damage, but it is otherw,.e «""' rt'
"f"."^

charged i. a violation of ss. 27. or 50: Boatlcv r. Harr,,. IS On,. 40...

\ connter-claira for slander, reterrini: to charees set out in the

.t^menf of defence, on an occasion pri»d faoie pr.v,leg«J and

nUeetoe that thev were falselv and maliciously spoken, was held o 1»^

aS'pfeadi,;..thou«h i, omitted to shew^in "hat respect the pla.nt.lT

had eiceeded the privileEe: Hnpcn-n v. Kennedy. 9 O. L. K. 4.i.

A defence of purchaser tor value without notice mnj >;» «'i^ "^ "^ Z^S'.
,l,e henrinir thonch not expressly pl»aded, if ,t be a ]U«t intereme

omtheTac^s admitted, on' the
^^'"J'-r^'^'T^T" '

""""

mnnt of the parties : Ta,/Ior v. BlaeUoel: 34 W. R.- 175.

The nleadincs in dower are poverne,! by the same rule, as those „„»•,,.

in Mher action^ The rirtt of dower i. a le|ral conri„sK,n from cer-

tain fact", and those facts should be stated in the rfead.ns: Lander

V. Corrier. l" P. R- "T--

A nlaintiff who claimed to be entitled to a risht of way over a ,„b« >»..•

.^.A IITZ iniunction arainst the obstruction of the road, was re-

O^ir^d ?o'st:;,er V,' Ple"a™n. .be way and the route and limitations
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" ni4terial

of the rofld over whirh he claimed the riRht, A Renprnl Htatement i!i r

there WBR a road over u certain farm connecting two oth«r farn.s,

and that the plaintiff and his tenauts were entitled to n right of u iv

over it, was held to be embarrftasinB : I/arria v. Jenkinfi, 22 Ch, 1 1.

4.S1 : nee alno Sprddinff V. Fitzpalrick. 38 Ch. P. 410. So it plaiiiiiiT

claiming an easement must wt out the facts on which he rolif« n^

entitling him, by grant, prescription or otherwise: FanciU v. Jlui-gwi,

V* L. K. Ir. 14.

Where the pleadings all*Ke<l that " the tnnipany has othiTwi-;.

acknowledged the insolvency." it was held that as a matter of plfn]
ing, the manner of acknowledgment should have been stated : i;.

Brituh American Loan, vh:. Co.. 4 C. L. T. 348.

In a foreclosure action where the mortgagee applies for judRimni.
on default of appearance, not only for foreclosure but also for a
personal order for payment, the statement of claim ought. Hhortly. i.i

contain an express Htateoient of the covenant or other contract u|ii.ii

which the order is cluimed: Laif v. I'hilbp. 5<; It. T. 230; 3r> \V. |{.

44U.

Statins th« Material Facts.—The " material facta " are iho<>*

which the party muRt prove to be fully and completely successful

;

Prince v. Toronto Hy. Co., 5 O. W. U. 88. Pacts may he " matPrinl."
though they are not merely facts which must be proved in ord'.T in

establish the cau*<e of action; if they are facts which if pra\c.|

would affect the dainiigt'S, they are iiroperly pleadable in a stntt'nn 'ii

of claim: Millington v. Loring, 6 Q. B. D. 100; (explained. r?M-..
V. Toronto Ry. Co.. aupra) \ Lumb v. Beaumont, 40 L. T. 7TJ

;

Gloatop V. Spindlcr, 29 Sol. Jour. ."»(i : Whitney v. Moig'inrd. 'Jl

Q, B. D. 630; so facts in mitigation of damages in an action t'.-i

malicious arrest: Purtley v. Bennttt. 11 P. R. ©4 : and in an actum
for slander: Vamyvle v. Parish. 1 O. L. R. 13. The Eng. Rules -it

1883 ( K. 237), provide that no defence as to damages shall !>.

necessary : and. therefore, such a defenc* is not allowed to be pleadeil

:

^Vood V. Earf of Durham. 37 W. R. 222; Mcd vide. \Vfnfnr,i v.

Mioignard. 24 Q. B. D. 630. There is no similar provision in Ontarii'.

In an action for malicious prosecution, a part of the statement of

claim, setting out the obaervations of the Judge, before whom th''

plaintiff was tried on a criminal charge, was struck out. but a part,
stating damage from publication of such charge, was allows! ti

stand: Morrotc v. Chct/ne, 12 P. R. 487.

in an action foi' damages for false reprenentations inducing tli.'

plairttifffi to supply the defendant with goods and money, it is suffi

cient to aver that the goods and money were supplied ou the fai'*^

of statements, oral and wrhten (specifying them), falsely iin.,

fraudulently made, leaving the details of goods, etc.. to be given by
particulars subsequently if re<iuired : Arthur v. Runniana, 18 P. It.

205.

A plea to an action on a contract, that it was entered into for
immoral or illegal con-'sitlerntion. must set out the particular f;ni'.

relied on as establishing surh consideration ; Clark v. Ilafinr, 22 S. O
R. 510.

Though each paragraph should as nearly as possible contain a
separate allegation, it need not contain a separate cause of action
or defence: fawn, etc.. v. Lyman. 46 V. C Q. B. 4.^*^. The facts
must be Biated conrise'y. without anj rlietorio : ;,.r Meilish. I. .J., in

Wataon v. Rodirell. 45 L. J. Chy. 744 : 3 Ch. IX 380 ; but if a plead-
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i„, .,„,™ only mnlTinl fact., it nill not !«. .truok out
"""'Jy

'"

; U 11). l«"; ""l-"" tt>» plendint i" -o prolix .. to embnnn..:

V 1»7n. 7. IToli.lty nmy c-on.i.t in (1 1
n«'e.i»ry fart. Mm .tnlvcl

., imdio l«.Bll>: !•; »tat.mpnl. of iinnece«iarj- fnct.: |ifr

!, llliv I J in Dam V. ffarrrtl. 3H U T. 77. It .» .mproper to

"r "Vu,"';. or Vlifl-r.,;,/. ,, onolu.ion. of l.w :/.».•., v

c.?.'«.ra,. ,„r .Melli.h I..J in W»..on v. ieo<.,«". .«,.™.

;;„„„,pr V. FiiffW. 3.") I.. T. 127: II iIIkwi-o.. v. h .( .\. W. «/'•
'.(•h I). 787; or matter, of la»- cxirpt nmlor Bu/f. 2..'.! -LI .

V,„t,;\: Grant. 4 •'. l". I>. 2r> ; or " charB,.- - .uco a. wore -"'• "">;

i,„r„<lu.i'd in Kqnity plen.lini,.. and weri- merely ,t»tements of tlie

law', view of the elinity: Hat.o,. v. KoJifc". ..pra.- or ,> „ ,.„o.

.

rr f'e". -ho^int that a peraon I. the heir-at-la.- of . 'I'O'"'" r';
.1' h;;li,n V. f;iT/|/», W. X. 1S«>. «2: .ee al.o Blake v. 1/Im.,,i

r
/»."'. T. I. T. SHI": 4r> L. J. C. r. 863-. Jo««i v. 7 ..rne,-.

K \ 1H7.'. '230: iraiiom«o„ v. L. d .V. »'. Kl/. To.. «b/o-..,- ;'n"e-

V ;:„',,n(o Rii Co.. .1 O. W. II. SS: or evidence in the ahaiie "f ail-

;,,1 ,;;: .if/nc v.-'v. >.•. «». ro.. «• X. I875. 2,-iS. I'"OU"';"J-,"'";'

„„ „, «,lmi»iona are nothinn hut evidence: Oorj/ v. (/fiinlf. , ( h. II.

47S.

V plaintiff i» entitled to have tlw defence, aet out in .uch a man- \„

,„r n« will enahle him upon readinK them to form a fairly corre<» n
<j

i,„lsment as to their acope and meanine. and aa to what la intended.,,,,

o terelied upon under them, l-ara^raph, ahoidd he »"»n««^ «» »"
;;,»

to poop aeparate defences; Urpdeu v. .'-in«"i. '2> 1' P- " ••"' »""

The Court ha. a diacretion to .trike out .tatemenw which are

„p,.n to any of theae objection.: Ituir 2!)S. There are mau.v cases

in nhlch facta and evidence are so mixed np n« to be «>"'»« '"^'«-

fini!.ii.hahle: per Archibald. J., in Smith v. Wat. W. N. 18.6. 55,

2 Charl. Ch. Ca. 41.

I'lie plaintiff in an action to recover land, muat .et out all the

miilerial fact, upon which hi. title i. founded :
aec note to llule .S.1.

Tlie plaintiff need not state under what particular form ot action

he is proceeding: nor in what le»al relation he claim, to .tand to the

defendant: .Ife/ropolifa- Bl/. Co. v. De/riM, 36 L. T. 150. 484;

Haimrr v. Flight, 24 W. R. 34fi.

What i. material, is a statement of the facta and of the relief

olnimwl : and the fact, need not be di.tributed so a. to show which

of them support each claim to relief. So long as they .how that the

plaintiff is entitled to any one kind of relief claimed, or. where there

i« a claim for gener.Tl relief, to any relief at all. the paragraph 'on-

mining them will not be objectionable; Wattoa v. Bawkint. 21 \\ . K.

SH4.

V here the old forma of Common Ijaw pleading, will serve as i

models, they mav still be followed. Where a defendant had received',

a sum of money for the plaintiff, it was considered that the atatement

of that fact was nil that could he required : and an application for

llie amendment of the statement of claim by setting forth the cir-

cumstances under which the money wa. received, was dismissed:

nirllrtt v. Rocnc, W. N. 1S7<i, .54.

lipfences. however, of "never indebted" and " set-off." In the old

forms, have been struck out as violating the present Rvlf: rtfivut v.

)r„, Mr. Dalton. Ilth April. 1882. See Coplcf v. ./m-lsot.. W. N.

177

Hula 9U.

r\(tll>iNHioilM

lUlil iitlitT

evi.lfnce.

mer
union

,w Fornix.
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Tlie pleading of the '•common rouiits " U* uot admlinible: .s>i.,iW

V. Ferrivr. L>tl C. L, J. 'Mi.

The i>Ien of "• imt guilty." uiilimit statutory uutlmrilv to |,1. , i

it, is Dot Htlmitwlblt' : I'eterborouyb v. ilidtand Ua. Co.. VJ. V. II. l.'T.

It ha* been b^lil by nodio Jutlgei in Gnglund that th»> old uch-mI

allegation of the performance of condltioni precedent ii* imiiroin r,

not being an allegation of facia: aea "li K. T. Jour. 843; Imi -,'

Uqihv Life .Ua',<u;Ui,n v ftandall. «<' S. ('. it. U7 : where it was li-Li

that the perfoniiflA-e r>£ condition* precetlwit to the right of n<-ti"[i

muHt »<till be ail fted and proved by the plaintiff.

The Knglish Itules of 1S83 now contain an KXpre«s Ruii' on !:.

subject (Kule 2Hti ; see alao Bradlci/ v. C'A«m6t'r/j/n, 1803. 1 g. ii,

43!'.

Quare. whether hypothetical deffnces can be pleaded: ^milh v.

Farr. 14 Ont. 725).

^ An appearance with these word^i addtn], " tht* ilfft'iulnnr iiilniit< .iilv

tiiiiiiii'Virmi ?l**i*' but otbprwiae disputes the plaintiff's claim in tli's .lotion," v.'-

nf jileailiiiifi. held to be in effect h statement of defence: \'oigkt. etv., Co. v. Orlh.

r> O. L. H. 443.

Sis&Atnre of Connaal.—The provii^ion thot Fiignnture nf roun^' I

in not to be necessary, does not mean llint it is improper and oiu-lit

to be struck ont: Hcrnard v. Ilarwick, W. N. 1876. 134. In Ducl.il!

V. Janet. W. N. 187ti, 17: 33 L. T. 777. connselN ^icnatnre wn.-; -^^ml

to be desirable; and in case of a prMtion by trusteeK for advic.

necessary : He Itoulton'it Trutts. W. X. 1882. 62 : 30 W. H. 590 : 51

L. J. ('by. 493 : but this practice is not followed in Ontario.

AdmiMi'»i
of Btate-

tueiit* of

269, Yiwh piirty shall admit siirli nf the iniitwal fill'-

ration- cnntniiu'il in tho statenirni .-f claini or rlercnec of ?'

npiHi^irc party a> are true: or he may irivo nntirc. Uy lii- <> ;:

statciiM'tit "f otlnTwi-c. thai ho admit- Tnr thr purpo-i'- <•'

the artinn lln' 1nil]i of tlio ease generally, or of any part >•<

the oaso. ^tj»tc.l nv roferri'il 'o in tho statenienr nl' ihiim

(lefi'mr (if till' opposite or any other party. Con. Mwh' -!•'".

This liulr correspond'* in prinripl,' willi llip former prnctic in

rhiHuwy. Tli*> Knc (18831 R. 371. is pprmiasive only, and author

iz('»=. hilt <lo<>s rot require inn this Ttulr «1nesi n party to the acti'in

to ?ive Tiotiot'. by his own stntemfnt or otl-trwiso. that he admits the

truth of the whole or part of his adversary's stntement.

In Lee v. IttHfov. 12 Ch. D. 3H3. Mnlins. V.( '.. said that a dpf.ii

ilnnt ought not tn deny the plnin and acknowledged facts, which it i-^

iioithor to liis intpre(>t. nor in his power to disprove.

.\s to tlif ronstructinn of admissions not made by referencf r^^

pnraerap'is of the oppo«ito party's plfadinj:. see .Dovry v. Irvin. 4

Ont. H: see also notes to Ilulc 216.

Whf^r-' all till- material allegations in the plaiiitiff'H claim were ad

niitted. he was not allowed to go into evidence: The Uardtrirk. H P.

I). 32.

As to rrists wiiere proper admissions nr*^ not made, se-- Rule IW'.'.

As to witliilr;iwing admissions made otherwise than in plendii

see £>"oj*/ v. O'Ci, V.i P. It. 1 notes to Rule OIG.
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arc. Admisiions are, in all c«se« wht-ri- it is practicable,
"Jjj',,,

1,1 lio hy reference to the runiber of tlic paragraphs iu llie
^

'

'

pleaiiing to which they relate, with such qualifications as uiav ,S"'.!l"

be necessary or proper for protecting the interests of the party "i'»i"'"'"

iiNikuig such uiluiissions: thus
—"the Hefendiint mlmits the

ail. OTtions made in the drst, second and lliiril parugraiihs of

tlie plaintiff's claim." Con. Rule Kll.

.Sol iit tlie Knglinb itules. See imti's It) litil' 2T-.

Sw Rute 269, which reqalfM each party to admit such of the

DiHterial allegatlona contained in the pleading of the opposite part.T

n^ are tr'ie.

271. Kach party in any pleading shall niisc [all matters n.^
. . , . i.t rww all

liinli sliinv the action or counter-claim not to lip maintain- «r.uind.oi

iil.l.'. or that the transaction is either void or voidable in point

of l.iw,] and all such >rrounds of dofoiw or reply, as the case

iiiiu lie. as if not rai.sed would be likely to lake the opposite

]iailv bv surprise, or would raise issues of fact not arisirtfr otit

of Itio [preceding] pleadings, as for instance, fraud. Statute

of Limitations, release, [paymeiit. i»?rformanco. facts sbovv-

iiiL' diogality either by statute or Common Law. or Statute

nf Frauds]. Con. liiilc 40?. nmrtxteit

Siiiiii. as Kng. U>S;ii It- -11. Tlic- former Con. Uuir 40-J. followed

KnB. K. wn. O. 19. r. IH, which was less full and speoilic. It did

not contain fhe passagee in brackets.

In lliird V. yunn. ,^ Ch. D. 781. where a statement of defence

doiiir-d the maltinfE of an agreement alleced. and proceeded to say that

th" person by whom it was alleped to have been made was or nn-

rnmid mind, 'it waa held that the only i"sne was the unsoundness of

mind of the nlleced contrnrtnr. In Collrttc v. Gmilc. 7 t'h. D. SW2.

rill- ilof,.ndant nlleited that a song was not dnly registered by reason

01 ttip time of registration not beinj: entered : he was not allowed to

lirove tlmt the renistration was void by reason of the name of the

piiMi.luTs not lieing truly stated. Hoth the aiiove cases, however,

I'lirnded to a great extent, upon the Knglish Rules as to admissions,

wlii.li have not been adopted in Ontario; see note to R'llc 272.

Plea to tke Jnrladlotion of tlie Court.—In a proper case the

f-iiirt will allow an objection of ouster of jurisdiction to be raised

:ii the trial thoiiRli not previouslv raised by the pleadings :
Cross/ieW

1. Manchater Sliii, Canal Co.. i'.KM, 2 Ch. 123.

Notice of Action.—Want of notice of action must be pleaded

:

V.rn,,i V. Mr.\ula«. ." Out. ;!i;i : UeKaii v, Cltnimnm'. Ont. 4011:

aiul see Conmfe v. WeMman, 18 P. R. 2Si).

Notice of Diahononr.—In an action on a dish.-inoured ohcnue,

notice of dishonour to the drawer should be averred: Fruhauf v-

lir.nr^or. 07 L. T. :irj": e;i L. .1. Q. B. 717: s Times, 744.

ilet„tii'i

|.ly.



480 CO.NSOI.IhATKIl lllLKH.

tIb»l—J»rtl»««M«»—*»*»"•••— '" •" "''""" '"' '""' '""''

li.niliiii. or iiriiilfBH. iiiu-c li" "li-'i'lnlly plmlnl
:

llill v. Lu«... r,l

1.. J. tj. B. :{.'»!. wn<l «*' mittm tu K»tv IMH*.

f*yii«^_,\ii !<» tin* motte of piMtiling (rand; •#• oolii to ltul« -T-;.

tatnta of Llultatloaa. Trior to Ihlii Hale tbrre «ii> ii l ti

,.,„,, ill il «!,. „r -.cHni: 111. II Sinliit.' .ir l.lniiiiitl.in. wlil.li it
.

i ,

Imrrwl tin' rniii'ilv. unci on.' wi.irli i'llln«ul»hi'il lliv tllli'. A« to .|i,.

f„l- r llii' il|.r.'ioiiiiit »ii» lioiiiKl to iili'iid II. but ix to th.' Iiill.r. if i

il|.|...iin'il by tlic pliiliitirK clnilii tbnl lii» till.' »n« .ltil«iii»b.d n

ibo Stiitutc. till' objection niiubl bnic iK^en tKkeii by ib-niiirr.r '
II. Jk I... -nil I'd., p. -*'*. Now it woiilif nM'm that in all i-hm- i,.

StiitiiiH "niii^t l« pli'Bdwi. Ill th*» rnaw In wlilcb formerly n (b'lu'irrr

\vii« iiiop..r. II motion ii.iiy probnbly now \ir iiiuili' iinilcr NHleii 'i"i'.l -Jill.

Wli.Ti- Ihp Stntntp iH pifnded tbe particular m^'tion or " r.. u.

ri^lleil on »bonlil !«• »lieclllcd. or tbc iW'nrlant may b<> rc.niir..i r.

five tilitlHT particiilnrii: Hodge v. .Vmit*. 1 (). I.. H. 411.

tstBta of Pranda.—The pUrct of tbl« Rule and "f ll'ilr -'•J •

I.. r.'i|Ulre tb,' dofeiKlam who wl«h«i to relj on tbe Statute ol 1-ni..!..

in an nctlon lietw i tbe piirtira to a contrnit. to plead tbe Si;i

.pwlfii-allv; but where the plnlntlH bn» to «bow ii lille i: i
.

,„i,,iii»« IBM in nn nclion for conversion of ii.hmIs i ibe ilefen.liuii n n

witboiit »Tieclallv iileading the Statute of FnniiU «i I up that lb. jil
.
n

tilf« title 1. b«»eil upon a contract which !• void under that Sliiiu!

Kr„i v. Klli; 31 S. C. K. 110.

Formerly "at law. if the contract waa denied. It wan a iiiiiU' r
•;

eviiience w'betber the colltrnet waa one wbich conid be KUed III • r

wbelher tbe remedy wa« barred by the Statute: but in Kquity. if 'le

defendant intended to rely upon the Statute of Krnuib. or any Hii. r

upecial «lntute. be was cnnuielled to make a apecial nverrojnt of l,,»

intention •: (icr Melli.h. I...I.. in Clarke v. Calhir. 48 L. J. tj. II

.M: »ee also .Iforjan v. ll'orlAiiijfou, 38 I.. T. 443.

formerly in Eciuitv the xtatute niik-ht have been relied on by d.

murrer where the tact». which made the atatute apply, appeared n

tbe face of the bill: llooii v. ilUgrlcv. i! 8m. * O. 11:>; .Xgiiew .,i,

Statute of Kraudi. 4W ; and might have been relied on an a delem ••.

though not pleaded in the aniwer: Wilde v. Wilde. 20 Or. Ta\
:

-l

tide «ii(liT v. Ckurck, 18 (ir. 100; but in Cfortc v. r.iHoic. tyL
tbe plaintiff by anticipation of tbe defence of the statute iiII.l- !

fnets to «how that tbe contract thoush verbal waa a binding ..ne

under the Statute, niid tbe defendant" traver«e<l tbp«e facts imivl;,

not settini! up the Statute. It waa held that defendant wn.- ii.t

entitled to rely on the Statute.

•nie facts which make tbe Statute apply should be atated. and iL''

particular provisions relied upon abould he liointed to. It is ii i

sutHcient to nieielv make a genernl statement of reliance on il..

Statute' /'«»fii V. »'iici»«. 40 I,. T. 3«1. But see JameK v. .si»i"^

1S!)1 1 lb. iiW. where it was held that it is not neceaaary to n •"1

any particular section of the Statute of Frauds, but the dcfen|l:M;i

hnvinc pleaded sec. 4 was not allowed to amend, or avail himself ..;

___ - , — u r- i„ 4..^..oI «r, I T. .^i4. and liotlae V. t^mith. 1 'I

L. R. 40).

Appeal. 05 I-. T. .'i+4. and Itoilge '
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yM.1 mill *ff hihnannun v. fJOHA»(t^. - »" ' "^ ' ' , „,i i

;l s;;>l.' HlHy .UM.c»r ..."... "l..' ^n^ ..t t.,,. .„ t.. ty.

,vi„.r,. tl... si„liil.. L. tint pl,.niM. It .rii.iiol nuw I..' r.-li.'.l on ii. «

,l„"„;,." i.',. !</(.» V. fMft.r, 34C1.. 1>. :«17.

S„. nli.n «»/. 'JH'.; n'"l n*!''"-

ili,».Utj. s,... /., ,,•„„„,„.,. :r.s.c. II. :i>*>.

oth.r ststiit... A. ... pi.....iinK >ta."i- .-Ii"'! ;" "'i','
I'""'";; ;;';„';""

>iu,tM.- ,.f I,lmlt»tl..n». ni..l tlif Slnliito nf rriiinl-. «'.• S.1 I.. I. •'""•.,,,,..
,""",':,,..,.,,?„; -.-in. I> :l~l (pBi»tn.cl..ii ...•.'.u.v iiiHl.T

, ,,,, 1„. (.,„>, iuUl Acli ; from «lii.'l. » »"'il>l "IM"'"'- '" ''- ""
. „n,

' n„;.o ,-..M..,. on In .1,.^ ,.l..n.lin«. in orrt^ '" P-V;',,; ';;

lllllilltllll'Hl lit nil IHIt'IllJM Ml ->iM|Mir.
. I

,..,-.. lii'M iii-iil)i.'i"Ht. I'lii nini-iuliHriif^ vmti- iilli-ui'l. •*'-< »'>"

'm""/."" . /'«..,»,,».(, i; fHit 4lt<>. As ti. Thr f'hntlrl I/o* N;«(ff» .''.

!;.''u';m.,:;:T:;:..:' ii'r. >t. :."^ -;
• • -^-

»"f -.^ ,•;;::

; 1, 17,1. „i..i .,» I.. Tin i^'-'''
''iiji''':"/^ 'i-'iLi<!ii*ii'./ti-.^j.^^/o

',,. \,i( 1. /Mrt. 1" I'. It. 4TU. OO** . * 1P»^-W» *«»^l** -«-** -"V
Wl,.,v „ |.l:.inlill- »t 111- irinl i^ .illoivil In am..n.l l.y ....(I'.iB m. ..

„„., ,.„, ll... .1. fcnilnnt i- ..r ,l,l,il„ ,u.(,(ur mm o,l lo ,ii„..n,l l.j

I, ,,h. ,.f Kr.i.i.l- n. to th,. n.'W .„«.•. il...n(tll not ,.r..wou»l.v pl.'ml.Hl

,jr" n .1 wl...r.u.r tl.o plaintiff i» allovv.l l.y an„.mln,.„t to -t up .-

'.;," nth., fonrt may. a,nl or.linarily vvill. impo... tl... t-r..,. that

. ,1

"
dant .hall ho in the .ame position in reBar.l to such now

.,;,„ „n,l..r th.- Statut.- ..r I.in,itati..n.. as it Hi- a-tion. a« to M.h

XZ "Z l-ou ool nv-.l at the date ot the a.u.u,l.„-.it ;
iJ»I,<,l....».

,, M.i.rulluvh, IT r. K. ;!"".

R.. J«dle.t..-KslopP-l hy ,,., j„,/.,-.,l„ ,ann.,t I., reliijil un,.,.

i„.l..s~ sp..cially pl..ad,..l: ('"..piT v. .U..l..oa, «a»». -" ^- ,S
''•. '''

V

H„u.lo«» V. .Slijo. 2!) Ch. 1). 44»; i'(i<n.a.,i v. C.Af... 43 <.h. U. IS..

F.rformnnce.—As to the ayerm-nt of performance of con.lition«

, ,
.. ,i,.„i. .-,.,. ,i..i.. I.. ;.•»(. -'lis.

'J73. Snv.' ns nlhonvisi"

ill',' ;i- to any nllefratiot^ .
i

of ill- opposite pai'ty sli vj

of tlie trtitli ot such nlU-. '
.'

i. tlie -il-iiou of ii pleail- ^ji™:;;,;''

in the previous pleniling ii.,,i.i,i-

lission
^'""'

: con-;trne(l i

Con. Rule 103.

S.- Kng. ( ISKti R. 209, which i

This Rulf. introdu—t. the practice

a: Cliv. O. rj Is,. Kill' 2I«1

ittiniis:

priiu-ipl.. ot
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Common Law pleading tlmt each party wfiH n> be taken to Mii.iit

thow allegatiouM in the pleadings of the opposite party which hw .iiil

not deny, and that is tJie present Engllflh practice.

" Nnre as otkiiici^e i/rovidetl." The exceptions referred to in i!|.>,i

words are thoee which require the pleadiiiR to specifically deii\ Uip

right of the paity to claim in a rejiresentative capacity ; or tlie

alleged constitution of a partnership tirm : Rule 28<): or tii.' in-

coi-poration of n corporate party: RuU' 281; or the legality of a - m-

tract; or its sufficieucy in point of law: Rule 282.

Where a material fact therefore in alleged in a pleading, jiii.i tli<'

pleading of the oi)po8ite party is silent in respect thereto, tlu- i-.u-i

must be considered in isKue: Waterloo Mutual, etc, v. Iiobiniu>i. i

Out. 290: Heabrook v. Yuuug. 7 U. L. T. 152: King v. litiih u. ;;i

S. C. R. 342.

Where a pleadinK. however, does not maintain silence, but coiu:\.i,-

an answer to all^ations in opposite pleadings which has no sf)i>'

if not read as admitting certain statements, those statements mus;

be taken as admitted : Richardavn v. Jenkiits, 10 P. U. 292.

The present Rule is not applicable where under Rule 259 a pniiu

of law is raised on the pleadings. Thus where a replication rai>,.!

a question of Inw to the effect that certain paragraphs of tht- st;ii>'-

ment of the defence raised no defence to the action, it was held thiii

this Rule did not apply, and that the statements referred to \v,'i.

thereby admitted for the purposes of the argument of the questinn

of law': Hollender v. Foulkea, 2t> Out. at p. 05.

The English Rules under the Judicature Acts, in regard to iil

missions, differ from the above; see Eiig. <lS*83i Kuless 209. 2i;i. -\>'>.

21S. the effect of which is that, so far as regards statements of eliiin.

and defence and counter-claim, and as regards parties who are not in-

faniii or lunatics, the want of a specific denial of a fact will operni" :i-

an admission, and will entitle the party, whose pleading is thu^ ;iii

mittefl. to move for judgment; and thus upon a technical eonstnuii-n

of the pleadings final judgment may be obtained: see Thorpe v. //';/'/-

north, 3 Ch. IX tWT. and Rutter v. Tregtmt, 12 Ch. D. 758; ami tli^^

merits might sometimes not be reached: see Tildealey v. Harpii,
'

fli D. 403; reversed, however, in appeal, 10 Ch. D. 393: Lumadcn \.

Winter. 8 Q. B. D. 650; VaroU v. Hurat, W. N. 1883, 115; Tlu,ni-

ton V. Church. 10 L. K, Ir. 378; WilUamton v. London, etc., 27 W. U.

724: Elliott v. Harris, 17 L. R. Ir. 351.

Ry Rule 2H9 (which is founded upon Chancery G. O. 124
1

Huli

party is to admit such ollegationa in the pleadings of the opposite

party as are true; and if he does not do ho, Rulr 1149 gives tli-

Court or Judge power to make a proper order with respect to aii^

extra costs occasioned by the failure to admit,

•i7S. Everv statement of claim =ihall state ispecifieally t!:.-

n-lief wliieh the plaintifE claims, either simply or in ihc

alternative, and may also a-k for general relief. And tlu|

same rule >haU apply to any counter-claim maile, or re!i*M'

clainw'd l.v ilir defendant, in bis statement of defence. If

the plaintiffs claim be for di.-covery only, the statement "f

claim shall shew it. Con. Rule 404.
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^aniP as tlie Kiig. U. 18?:.. O. lU. r. H. The Rule of 1888. R. Rula 274.

o-jn i>i different, providing tbat gpneral or other relief need not be

prayed for, and may always be given.

A claimant in not entitled to any relief uuleas it is specifically

nffived for, or can be given under a prayer for general relief; and if

Liii-ral rclit'f if not asked for. it will be considered that the party

does not want it: Uolhway v. York. U'r> W. U. «27 :
CaipiU v. Bou^cr.

1(1 Cli. I». rj"S. Where general relief is claimed, a pleading will not

bo oiipu to objection, if the facts stated in it show that the plaintiff

is entitled to any relief: Wataon v. Hati'kiiiM. 24 W. R. 8&4. unleaa

tilt' nliff be foreign to the scope of the claim: daughan v. .Sftafpc. 6

(hit. App. -417: tjuiin V. Trunt d Loan Co.. 2 Ont. ^93. It is snffi-

oieiit to set out in the statement of claim facLs wnich entitle to

r. lieh niid |>niy f'>r any relief thnt the facts warriint
:

Ph<!j,s v.

n/i»(e. 7 I... R. Ir. ItJO. Under a prayer for general relief the Court

will grant the appropriate relief which the facts warrant, altlinugh

unable to grant the specific relief claimed; see Sltitir v. The Vattada

Cfiitral Rv, Co.. 25 Gr. ^63.

Fjifts. arising after action brought, enlitlinp the plaintiffs to fur-

ther relief, in respect of the subject matter "f the litigation, beyond

wiiat they were entitled to at its commememeut. have been allowed

to he set up by amendment: Yorkshire Wngo'ia Co. v. Cornwall Min-

.rah Co.. 73 L. T. Jour. 12<».

In an action for an injunction, under the usual prayer for geiH'ral

ri li.f. tinniiiges are included under sec. 58 ( 1<I t of the Jurt. Act ( I^ord

Cairns' Act i : i:ierrao v. yoct, \^ i}. B. It. .'49.

As to the efficiency of a prayer for general relief, see Cook v.

Miirtjin. 2 Atk. 3. and the observations thereon in Hymtt v. Fri'rv. 2

*M(iii. im.

It (ifies nut follow, because a plaintiff has asked for reformation of

a uocuraent. that a defendant is entitled to claim the same relief

tliough he has not asked for it: Wolfe v. Hughes. 1 Ont. 322; 18 C
L. .1. 177. See as to asking two inconsistent kinds of relief. l-!iiinn

V. IhiVM, 27 \V. R. 285, referred to in note to Rule 298, and Jirrn-

Iniitr V. iiaririej:, 24 W. IJ. .XI2.

874. "Where the plaintiff seeks relief in respect of several "'"tinct

distiiut claims or causes of complaint foiiniU'il iipnn -cpiirate .ief^mei.

and distinct [facts,] they shall be stated, a< far as may be.

i^c-paratcly and distinctly. And the same nUc shall apply

where the defendant relies upon several distinct fn-oimds of

di IVntc or loiinh'r-chiim, founded ujion separate and distinct

faits. Con. Rule 40.'j.

Same as the Kn;r. i^SK^) U. 2:il. .-xcept that in th<' Intter.

" aiMiuiils "
ifs used instead of "facts." the wonl u^hI in the Kni;. It.

1S7.'.. (). T,t. r. 9. from which the Ont. Rutr was taken.

Ititlct 18G and 232 enable the plaintiff to unite in the same stnt»^-

nipnt of claim several causes of nctinn. The pn-sent Rulr retiuires

surli a statement of claim to keep the facta supporting one cause of

iiftion. as far as may be. together, and distinct from the facts sup-

IKirtiiiK another cause of action. It is not necessary. howevf»r, to

(ii^tiitnite the various facts so as to show which are intend-'d to

v'!!'lH)rt liny particular provr f<»r fliff : Wot^on w H'tukin.*. 24 W.
ll. ^S4. Tile same rule applies to a counter-claim.
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971%. Where the contents of any document are mat.'

it ihall be sufiBcient in any pleading to state the eftcct \],v

as briefly as possible, without jetting out the whole or

part thereof unless the precise words of the document nr

part thereof are material. Con Rule 406.

Same as the Emit. (1883) R. 217.

This does not dispense with the necessity t"r scitiiic f"r:h .ji

precipe defamatory words in nn action of libel or slander: H"nn
n'„rrp 4 C. P. D. 125: BradlaugK t. r»e -Oiierfl. 3 Q. H. II, ','17

DnrhyMr, v. /„«/,. IW,. 1 Q. H. S.'H : 74 T. T 241 : H.v v. !t,..

hnm. .1 O. L. K. 224: see also Davy v. Oarrct*. 7 Ch. D. 4i.1.

Where rc» JHtiieata in an Irish Court was alleged, a I>ri"f -t Ui

ment of the Irish jnilgment was hold sufficient: Uouitoun v. .vVi,,,

2« Ch. D. 44S.

It is sufficient to state the effect or substance of the liuiitiili .>

a will, witiiout settins out the precise words used in th.. «;!

UarlV'hirr v. Leigh. 18%. 1 Q. B. 554: 74 L. T. 241.

2T«. Where it is material to allege malice, frawliil. 1

intention, knowledge or other condition of the iiiinil -: ;'i

person, it shall be sufficient to allege the same as a tail. '.' !t'

cut spttins out the circumstances from which the same :- :

be inferred. Con. Rule 407.

Same as the Bug. (188,11 K. 218.

Where an act is lawful in itself, so that no cause of action jri-

from the doing of it. the fact that it was done maliciously or :,

a t-.ad motive does not make one: rhnHers v. nolim^. 1».«. 1 '..

!8ti- .IHcn V. ^'''">'i. 18!tS. .K. C. 1 :
and no use of property wi.;

would be legal if due to a proper motiye can become illegal h,-r

it is prompted bT a motiye which is improper or cynn malic: o;

3/»i,or. etc.. of Itndford y. rirVU,. 1«>S. A. C. .WJ :
see ata I'.:.:-

i:arrctt. 7 Ch. I). 48!): Riddell v. SfrntAmorc. .! Times, ,«n.

\ sJateniciit in- a trader that his own goods are suiierior In !"

of 'another trader, even if untnie and the cause of loss, giy-

ciuse of action: and the allegation of malice does not coniip

stnlement nrimH fcKu- lawful into one priail ^icic unlawful: (/:

hm-k y. WiftiiiMn, ISiB), 1 <). H. »;.

rrand.—Fraud shc.uid be distinctly charged as fraud: Ttm

dnrrrtt. 7 Ch. I'- at p. 4S!1 : and if "fraudulently." or wnrl

similar import are omitted, there must tie allegations of fact •

nncessarily ami jicr )< airmmt to fraud: fJ.nnic y. -U»mV) S I

".'ill and see R\ilr 271: and the facts constitutiiig the fraud -
.^

be stated, or no eyidence i,. support will lie r-ceiyi-d : )?c llm, (, '.

\\„,hi„„ <„.. 11 Ch. D. m. 4:1. 47; llr,l„r,,rr y. Hurd. J.. Sol. .1- -

:i7'J: Xrlu-rinhl v. \-<rho!d. Ih.. :!:iS : Sm,<„„l. -.I',!,, Ihivk. W .•-

ISHC, 1!1- SO I,. T. .Tour. 24rK see i^mith v. Chndirwl:. !> App. * i^.

187- CorijiH V. Boircr. 10 Ch. I). ."02: but where facts and tir.:i

stances are set out from which an infer-iice of fraudul-nt intent. .1 ;

n-,ay be inferred, the inference may be dniwn : sec Hi'rnrw y. Rut.'h""

...I'if'iw \r. X. 187li, 77: .Inhniov v. flonic. W. X. 1S.S.-!. :i2
:
l.m --

"

. i:
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> n„r,etl ."P"- S'^» K„Ue»haoh v. Lewi., 30 W. B. 366
;

Rul. 176.

« L. T. liwi'for allegations which were considered to amount to n

chargp of fraud.

V ™neral allesation of fraud, however strong the words n.ed.

.i. there wa. no statement <,f tU,- circumstances rched o„ .>

miiini: the alhsed fraud, was held not to amount to an aun-

'°o mud of which any Court ought to fctke notice: \Valh«gfo,d

flllmlSMiciy .-. App. fas. liSj, 8U7. "M. In that case, however.

;i,'^S.rS''uu„t!.!n w,s contained in an atiidav,t h ed h. -
,'

,'.,„r up.in a motion u. ootam judauiem .-n a slice Mil, uMoi....i

»'iit. Hie construction of this Rtile was not m Question,

l-roadulent concealment of fraud, which within GH6(. v. (iuiU. 11

„ ,. 1) .VI mav be relied on as ground of equitable relief aga.n.t

:„ rnnilii- 'of the Statute of Limitations, being a question of fact,

;';,;rl" averred as such in the pleadings: Barb^ v. Ho.,«(on. 14 L.

11. Ir. ^73.

In llrrrmg r. BUcliofKlmm. W . X. ISTli. TT. the statement of

i,i,„ ill. lied the purchase of lionils Ilirouch frauduleul inisr.'pr.-

itiliiats in ihe ,,ro.spectus of the company, and. on "'""'">;"

rik' out parts of the statement of claim as prolix it was held

,1 ici.'ut to allege generally that the piospeotns. which was set out.

:^ f udulent to the knowledge of the Irf™''"'^'
^'''''""•"'"•'^i;°

th- iiarticiilars, and without goins into either the motive which

ei to the issue of the prospectus, or the particulars of the fraudulent

sebeiue of which the prospectus formed a part.

\« to obtaining more speciUc allesations of. or particnlars of

i.li's.d. see notes to [tulcs 2C1S and iOH.

raud

Malice —It will be sufBcient under this Itiih. in an action for j,»||™.

„,"cious prosecution, to allege that the proceedings were taken

hlmit leas.n.able m- probable cause, without setting forth the

Xistaicll from which the same woidd he inferre,! :
Her., v.

Ilmgleu. W. N. 1876, 56; 2 Charl, Ch. La. 43.

In an action for malicious prosecution the plaintiff should allege

il„. absence of reasonable cause, and the pieseuee .! mahie. 'is ibe

l,„i,len of proof thereof resu on him :
.4(i™(/i v. ^. /.. «"'";•''

,,. B. D. «0: 11 App. fas. 247: 50 L. T. 63: Ui?*' v I«M«cr

Sll II D 167: see 1/nlcoIm v. Perth Mut.. rti-.. 20 Out. .1, .
.M.

/liiVi,, V Khottti:. 2,1 Ont. App. 131 : in an action for false Imprison-

ment, neither allegation nor proof of malice is necessary, and the bur-

den of shewing reasonable cause is on the defendant: «ic/,» v.

t'aulkticr. supra.

h'nr in action against a corporation tor malicious prosecution, see

r,V»,d V Car»o/Ba-.i-. ISOll: 1 Q. B. 302: 1!««., 1 Q. B. 22: and

for a malicious libel, see Cili-.-cii^ Life .l«»cf. to. v. firoica, 1,H«. A.

(. 4:3.

NeirU»noe.—A statement of claim was held sufflt-ient. which ^.,,ll,„„,

alb.ged that while the plaintiff was using an hotel, of which the

defendant was a proprietor, as a guest for reward to the defendant.

bv the negligence of defendant the ceiling of the room, m which the

piaintilt then was. fell upon and injured him
:
S„,„l!l' v. ""''^"r:

*'

L J. C. P. oOS. Xegligenee averred generally, was held suincient

111 IJiiilliMt: V. Ciia«'l'i t!i,ulher,i Ru-, 8 Ont. 567.
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BolM Condition of Mind.—Where knowledge or ignorance is mnttiiai.

STT, ST8. 't should be alleged, Csg., of untruthfulness of statements in |j:irti-

C diti
'"liii"'* of '*«1'^: Ridgrave v. Hurd, 20 C'h. D. 1 ;

of unsafe comiuion

ot^mlDd!" *'f f'"' (lefendaiit'-s premises, in an action by a servant for injurjps

through their unsafe condition: Oriffitht v. London d 8t. Katlimi.,,-

Duck Co., 13 Q. B. D. 259; of want of knowledge on the spivniiiV

part: lb.; thivuts and intention to coiiniiit a tresjiass: Stii„<.'. i

Vestru of St. Oilea, 20 Ch. D. IflG.

Purchaser for Vain* without Notice.—This claim, or d-'fiiK...

should generally be made specifically : Atty.-Oen. v. Biphoaphated. > tr
,

Co.. 11 Ch. V. 327; but may sometimes be inferred from facts nllfKiil

Taylor v. Illakelock. 32 Cb. D. ".04. Sec R. S. O. c. Ill), s. 3(j. i,> „,

proof of payment of purchase money.

277 Where it is material to allege notice to a per>ou i>f

any fact, matter or thing, it shall be sufficient to allege -ihIi

notice as a fact unless the form or precise terms of the noiio_

(a) is or are material. Con. Rule 408.

Same as the Eng. R. 1875. O. 19, r. 26; that of 1883. R. 21it. In-

at (fli the words "or the circumstances from which the snnn- is t,,

he inferred."

S7H. Where a contract or relation between persons do.s

not arise from an express agreement, but is to be implied

from a scries of letters or conversations, or otherwise from

a number of circumstances, it shall be sufficient to allege r!ie

contract or relation as a fact (a) ; and if the person so pleail-

ing desires to rely in the .'.Iternative upon more contracts nr

relations than one. as to be implied from such circunistanccj,

he may state the same in the alternative. Con. Rule 409.

To the same effect as the Eng. (1883) R. 220, which has, however,

at {a) the following words, formerly in Con. Kule 409. but now

struck out aa unnecessary :
" and to refer generally to such letters,

conversations or circumstances, without r-etting them out in detail."'

Where a Court has to find a contract in a correspondence, and pi^'

in one note or memorandum formally signed, the whole of what

has pawed between the parties must be taken into consideration

:

Hufxey V. Home Payne, 4 App. Cas. 311; A'. W. Transportation Co.

T. McKenzie. 25 S. C. R. 3S.

An agreement is not strictly speaking a fact ; it is an inference .r

law from facts. The material facts should therefore be statal

:

Rulf "ISS. If there is an *' express agreement " in writing, that fart

should be stated, and the effect of the document set forth; Rule '^i~

If the agreement is to be gathered from a series of letters, converv.i-

tlons or circumstances, the present Rule applies: Turquand v. Pearon.

40 L. T. .'>43; see also Smyth v, Let^inge, sr '. T. 570; Koad .

Murrotc. 40 L. T. 100. There should not be I .
. bar«» stntempnt

that " it was agreed, " however, "as a general v *v is not sufficii'iit

to state merely that there was an agreement * • * the pnrt\

plefldimg * • • mufn give such particulars as will enable hi-'

opponent to mfct tlie cajie set np ": ppr Thesiger, L..T., in Turquaifl

' -^-=^"3
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, f,„„„«. *) L. T. at p. 545. In other words tlie iMrt.v mu« m»k?
""^^s

agmcr«l reference to the letters. conver..tion.. or cireumstauces. "»-»

Where an ai.eement to have any effect in law must be in writing,

„ "uWcient to allege that there was an agreement without al egmg

Ut i was in waiting; that it was in writing U matter for evidence

,t he trial- PuKu v. Rivhnrd,. 50 L. J. Chy. 340: and it lie» "pon

fk. T,„rtv setting up 'he agreement to prove one sufficient in law at

he trial- Pr™« V. //-». Mr. Dalton, 4th March. 18W. See also

rr««'T V.' rape. 01 L. T. IHO. mipra. p. 4«!l.

27». Neither party need in any pleading allege any matter f"-;,,^,^

of fact which the law 'presumes in his favour, or as to which .^»ij«

the burden of proof lies upon the other side, unless the same

has first been specifically denied.

[£, —Consideration for a bill of exchange where the

plaintiff sues only on the bill, and not for the consideration

a« a substantive ground of claim]. Con. Rule 410.

till- Kii S2\.

tfnial of

rcjircHtnt-

itive

apai-it.v.

2HO. If either party wishes to deny the right oi any

other party to claim as executor, or as trustee, or as assignee

in insolveicv. or in anv representative or other alleged capa-

city or the 'alleged constitution of any partnership, he sliall

deny the same siiecifically. [or the same will be tal<en to he

admitted]. Con. Rule 411.

The Eng. (1883> B. 238, does not contain the words in brackets,

otherwise the Rules are the same.

See notes to Rule 272,

The rule was the same at Law under Reg. Gen. T. T. ISifi. No. ji,

»s to assignees in insolvency, executors and administrators and

persons authorised by any Act of Parliament % ^"^^
"^JJ^'^.''-;

nomicl parties: see Jt,ve, v. nrotia. 1 Ring. N. C. 484. and Ilarr.

C. L. P. Act, 712.

aSl Unless the incorporat'on of a corporate party is I"™"""'

sperilieallv denied, it shall not be necessary to prove it. Con,

Rule 412.'

The Rule would seem to apply to plainliffs suing or .lefen.lams

siiMl. in an alleged corporate capacity, though they be not, in fact,

in, orporated : see Krvg Furniture Co. v. BcrJ.ti 7 iiioii. ric.. 5 O. 1^.

r:. ll-;i. See Rule 231.

2Sa. Whore a contract is alleged, a denial of the contract J.ni.i^,„,

shall be construed only as a denial of the making of the con- oni;^*-
tract in fact, and not of its legality or its sufficiency m law. ,„.,i„,^

^Vptlier with reference to the Statute of Frauds or otherwise.

Con. Ptde 413.
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Same as the Eng. It. 1S7B, O. lU, r. 23. The Ens. (18»3i

884. is a little more explicit.

u. :]!,

A

A i)li*a of Hwrt eat factum pleude<l to a declaration tiled ln-foir ';/,(-

Judicature Act, in an urtinn <iu a iiolicy i)f iiiwmnncf. was bt'Id f Ije

iiot embarrasBiii),' : an under this Hulv it niUKt lio treateti a» u iliij;il

of the making of the rontrai-t uf iusuraiice in tuet: Buthett v. ' ..„.a

Mut. F. tn$. Co., :W C. I'. 134.

In an action of ejetliuent by an auignee oE a lessee again!-! iiii>

flsfiignors, the Rtatement of claim alleged au assignment by di'i !
i

defendants to the plaintiffs. The deienduntB denied "that tht\v ii.i,!

assigned or made over the premises" to the plaintiff. This was li. hi

under the corresponding Irish Uule to put in issue the execuiion •i

the assignment only, and not its invalidity as contrary to a co;-i,i,p,i,

against alienniion in the lease: Htttfen v. Corcoran. 8 L. R. Ir. 7.'..

Where a plaintiff sets up a written contract in a case wiiliii- ; c

Statute of Frauds, it is not necessary for tne defendant to
i

i. nI

the statute as a defence, and evidence of a parol contract in mi- . .,

case is not ndmissihle wilhnut an amendment of the pl<>;i'li: ^;-

:

and if such amendment is allowed the defendant should, il' ln' '|i^

sires it. be allowed to set up tlic Statute: Brunning v. Odlnnu.--. 7.'

I.. T. m2; Elmalcy r. Harrison. 17 T. R. 425.

2A:f . A plea or defence in abiitement shall not be pli'aU^i

Con. liule 114.

S.uiie as the Lng. I ISSM I It. :53.

A plea in almlement was one which showed some srronnrl t.ir

abating or ijiiasbing the writ, or the writ and declaration, Suifi

l»Ien« were genn-nlly bused on the non-joinder of parties, or iln

personal competency of the parties to sue. or be sued- An in-r;i'i.

nt an inetlW'tuiiI iittempt to raise what amounted to a plea in .\\Kn--

niPut. will be found in I'rrstvn v. Lamont, 1 Kx. D. 301.

Tiinugh the form of objictinc by means of n plea in nbatemeiu i)

the non-joind. r of a defendant, who ought to be included in tiie

action, is abolished, yet an application to have such person incliiil'^l

as a defendant ought to be granted or refused upon the same jirin-

ciples on which a plea in abatement would have succeeded or faili.l:

pvr Ivord t'airns in Kendal v. Hamilton. 4 App. Cas. 516.

A defence stating that the plaintiff is a married woman and h r

husband is a necessary party is in reality an Informal plea in abai*

nient iiiid is no defence: .Ibouioff v. Oi'i'fnheimer, lit* \V. K. 429.

3«4. A new assignment shall not he used, but everything

which yirn< formerly allegecl hy way of new assignment slinll

be intrnilucod hv amendment of the statement nf claim (f).

Con. Rule 415.
"

Sane as the Kng. R. 1875 O. 10. r 14. The Eng. (1SS3> U. '>1

adds lit in'i rlie words "or by w<y of reply."

Sometimes, owing to the (renernlity of a declaration, the defeudiini

was not sufficiently guideii t>y it to the real cause of complaint, anl

w;!** therefore led to .ipply bis plea to a different matter from th'"

whieli the phiintiff had in view: for example, a plaintiff mipht hnve

been twice assnulled by defendant; one of these nssauits may have
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.B.l.l- u havtai been committMl in self-rtpfvnc'. wMle tbc Raw Ut.

"'''\"nf the lau« tl- cSlarHtio.' irom it. B^ueral term, would
„spfct of tbc "^"e^^'

dH,...aaut tb« it w«. tbe .pcouJ as.„u t.

„„t n«^<'»»"X„tmU[ht plead to the lirat .o» a„cM dtme.-i.. Ibe
and mo defendaut "'«" P"'"" \°

, , ^„,. assignment to doclure tl.at

"'",'""' i^M, action nor for be-first? but for the .eco.K. a;..>,it

.

^SS^^Hbt':;,trisrx'r^»'r'st^t:;^9nS =f mi/s'a-i!ded-^;^/Ser^V°^^^'^-

SSS^™s^vcrf«!d«^Lii^^.^:r

Sc' niso Rvic 288.

ass. A .lefendani in iin action for the rec-'uvuiv ol' lanrt
';';;™'J„','

„.„„ ;. i„ possession l.v hin»>4f or liis tenant nee. not plead ,..-.;,

h title, unless hi. aef.n.e .lepen.ls on ^'n equitable os ate o

'«1„ he claims relift upon any oquitable gi-ound against

an riMtt or title asserU.l by the plainttfT: lu.t eN.ept ,n the

,. : reinhefore msntinned, it shall he sutilc.en, to state by

;^,v .,f defence that he is so in possession, and ho mav re >

upon any ground of defence which he can prove. (
o". MUe

-»''• ' , ,

.. Fnn imSSI U 2.')4. except that tbe Intter provides tiwt

,„':"p,e°.ding\e*lh'S*be taken to de^ny the allegations in tbe state-

;;.„, of claim: see Danford v. M,:i,mlt„. and note ,„fra.

This Itule onlv applies to a defendant. In an action /"• recovery

™t theTlaintilfs pe.lisree, or show the devolution of title b.v which

Z land' in ouestfon iH^ame vi^ted in the phuntiff. was therefore

held embarrassing: Pm,.,» '.";'"'';"--«'/;..; fuylitt 13 Q
""I -ind 556- Davit v. ./orac«. 2tl Ch. 1). iiS: .lonct ^- ""^ "'• '^.~«;

,, and o.^h
,
oar«

^
^j , „f „„i„ „.|,iri, smiply alleged that

,1«. plain ff had been wrongfully dispossessed oj the land by the

tfendant ™ «t ..Id, for not stating tbe f«ots which shewe^

the plaintira interest i„ the '?"''„
'V''"i;'^^-,' ""."cVs "ilT

Ml: see also r^yell v. Kennedy. 20 ( b. D. 491. 8 .\,ip. 1 as. -'

•

Crr.miicH v. .Sicnil. 1 Times. 474.

A statement of claim stating that " by virtue of a certain setth^

,„e„,. "he Plaintiff is entitled" without setting out or sta ing the

effect Of the limitations in the settlement is msntheient .
ffef.Mf v.

Sirottaorr. 31 Sol. Jour. ISH.
, ^ u i.

\ statement that the rilah'tiff. or any person through whom he

elr^nis wa" on such a day seised in fee slmpl. in pos,es»lon. would
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Kal« 186. Hft^Di to be sutticieDt Btatement of a plaintilTi title : see the Form Id

W'ilBon'B Jud. Act. Tth ed., S72; and Smith v. Vairnt (before na<>i
JuMtice Unit, 8tb April, I88U1. Id Beatty v. Ltaoy, 10 L. It. ]r.

1U2, a general allegation of the plalntiS'a darlvatlve title wax bi-i.i

lutttcient.

In Reveral caiieii under the Iriah Jud. Act a defence, in actioui. »i'

ejvi.-tment for non-payment of rent, ban been let aside an euibarra-.

-

ins, where it, in effect, merely denied that defendant wati ttiiaiii.

without alleging anything ai to the defendant'* title, or tayiUK rh.it

be wat) in poseeBsion: see Uiidige v. O'Farrell, 8 L. U. Ir. 1,'^;

iianiva v. Barnea, 8 L. U. Ir. 1U5 ; Rowley v. Laffan, 10 L. R. It .

'.

Whore the plaintifl'i case depended on the heirifaip of A., auii

that fact was stated Himply, witbuut Hbuwing Imw A. '-'ihhk' i,,,;'.

the pleading was held sufficient : Evelyn v. Evelyn, 42 L. T. IMH : ::s

\V. K. 531.

But in i'almer v. I'almer, 1892, 1 Q. B. 319, a defendant wa.s ImM
entitled to particulars shewing the links of relations)bip on wliidi

plaintiff relied as constituting him " beir "
: see aUo Btacklidu' \

Audirtoit, W. \. 1893, 112.

An action for the assignment of dower is an action for recoTery .>i

land: McVulloch v. ilcVuUoch, 4 C. L. T. 252; McLean v. ilcL'i
17 P. K. 440.

In an action for dower, the facts showing the right of dowr-
(which is a legal vonclusion from the facte) must be stated: Lauti

.

V. farrier, 10 P. H. 612.

Equimhu- Eanitable Estate or Rlclit.—The defendant relying on ;hi
^'

equitable title must, in bis statement of defence, allege tbe naturt- >t

the deeds and documents on which be relies; and it is not suffici<>nt 1 >

allege that by virtue of divers mesne acts and mesne as!iurances. iill

the estatee and interests uf tbe plaintilT's predecessor in title are now
vested in the defendant: tiutcliffe v. James, 40 L. T. 875; 27 W. li.

750. A defer 'int who pleads merely that be is in poaseHsion, v.n-

aJways at liberty to question the plaintiff's title even under tin-

English system of pleading, by which what is not denied is taken r^

be admitted : Danford v. McAnulty, 6 i}. B. D, 045. affirmed m a.
• L. H App. ("as. 456: and this is now erpressly provided in the Eng-

lish Uule of lixvt, 254; a fortiori under the Ontario system, where
mere non-admission puts the plaintiff to proof.

See Attorney-Geveral v. Midland Ry. Co., 3 Ont. 511. and Ada<>^-
»on r. Adanmon. 17 Ont 425: Allan v. Wooda, 68 L. T. 143.

PleK of not
guilty by
tatutc.

3S6. Nothing in these Rules contained shall affect tlic

right of a defendant to plead not guilty by statute. A defem -•

of not guilty by statute shall have the same effect a.s herein-

fore (a). Con. Rule 417, amended.

The Kntc. (ISSII K. 208 adds at (nt, "but if the defendant -1

plead he shall not plead any other defence to the same cJiuse <if

action without the leave of the Court or a Judge." A similar clau'-i'

in the former Ont. Con. Rule 417 has been omitted in the preseni

con "jnli flat ion of the /?«/*?. io that a defendant may now plead .ir.v

defence in addition to " not guilty by statute."
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tormfrly the L'ourt dU\ not in fenernl »itli tills plen nilow ,ilh,.r »al. »7.

„,™ Uo/, V. J/CA....-H-. ^ l.o«l. l-.C. -.Ijij fM,/,,r V T*am«
'

«,. Kb C". r. n.ml. I'. < "Ta: OBrim V. nni.cnl. !•'. M. * W.

Iirl /.WO V. H"!"'. 1 51- •i' " «*: 0-;)o„»*«<' V. .l/<ii;i..re. 1 P. K.

i;l"l' JUIc V. (•«"". - !' " 1""-

•fliMP arc miincroui. Btntute. nulhonziiis tlii» .l.^f.-iire ol ' ""t

„,| V by ,tat„tp" to Ix. pi™.l-d: ,-.,,.. It nm,^ be pleaded u..de.U.

s ) p as » 1.' Iiv JuKtiW" "f the I'fnte and other public offlcers:

/;„(,'v.'coo».'2 !'• it- "'": IWtk* v, Humplirev. 18 C. L. T. 1,2;

u • L J. 3S:<: under B. S. O. o. --W. .. 42, by a railway compon>

;„„W I'rovineial .""tr'il • " ".<!" K'l- 'ii- . .'«. ..242 (D.) by a

™il,viiv under Dominion control, in nn anion aitainBt it tor indemnilj

for ilaniate or Injury sustained by reason ot the railwiiy
;
Imt .e^

y„ ,. Huron Hll. Co.. 17 V. C. Q. K. 282: nncer R. S O. e. .\\H. ,. !«).

,v the defendant In any action brought for nnythlnc done in pur-

l;,„Tice of that Act. which relates tn i.rivate lunatic' asylunis: »'v

lien & liakl I'r-c. of Pleadings, r.th ed.. (BO: and under R. S <'.

c. 41 (.Militia Acti. ». 114. by any officer or person sued for anythinc

(l.tiie in violation of thnt Act.

Tlie statute must lio formally pleadMl to enable the defendant lo

avail himself of any defence under it: ilcKay v. Cummnij.. Out.

41111.

\n informal pleadliiB of tin- statute has been allowed to lio nmeiided

.,,'iis to be pleaded in the form of the general issue: fjrniif v. Cul-

Unl, 111 tint. 2(1: and see floiij v. f'oiimcc. 1(1 Ont. App. 41.1.

\ railway company cannot be reciuired to siye particulars of the

.iefence of "not guilty by statute": Talllm- v. '''''•"''--." '•
I'

4.S. overruling Je«r,i,<!l, v. (!. T. R„. fo.. 11 V. R. 300. in winch

[.nrticulnrs were ordere.1 where the plaintiff was not aware ot the

defence intended to be set up.

• Not guilty by statute " cannot be pleaded to an action lor spejdBc

performance of a oontnict : fiUrUormtoU v. iI'Maiid Itll. C"^'- >^-

li V7- Sco((«l. Ont.. etc.. Co. y. Toronto. 24 Ont. App. 208: and

see rtroirn y. /»«c«icrH. 3,1 V. C. Q. B. 230,

The plea of "not guilty by statute" puts In issue not only the!

defence which the statute gives, but also all the defences which were I

nrtmissible under the general issue at Common Ijiw : Ron v. Cht'oii. >

11 A. & K. 831.

Contributory negligence may be set up under this plea :
ZJoiin v.

Slirhiiian Ventral, 17 Ont. App. 481.

\n eciuitable defence 1? not admissible under this plea: Broicn y.

lllockicen, 35 V. C. Q, B. 239,

A plea of the general issue by statute was not demurrable, though

no statute is applicable : Coimi y. Water Covmiaaioneri- ot Ottaxn.

2,1 I'. C. C. P, .1.11.

In an action in the County Court a plea of " not cuilt.y li.v

statute" does not necessarily raise any iiuestlon as to the title of

land, so ,ls to exclude the jurisdiction of the Court: UrII v. Ilranil

Tmrit Rti. Co.. Ifi C. P, 2,12,

-tatiite, he vi™ ot
ot miilty

SlKUl lIlStTI III li'V iiini^i," '' >"- 1 ! r-
, , ,^,

!'.'","':'

ploa tl,P words " Bv Stntiite," witli thn yenr of the rpi<m in
J.,,„„„..

which the .\ot of Pnrlisment upon ^vhi<•h he rcli,- was passed. 'o.m.,m

as7. Where a defendant pleads not finilty

' " insert in the niarfrin of the parajn-aph oontainin? the ,
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RiUt ass. jnd iiie chapter and section of the Act, othenvi-o the jmh
^liall be takt'iL not tu have been pleaded In viilue dI' an Aii

of Parliameut. Cou. Uule 41H.

Taken from Uulet of Pleadiug. T. T. 1866, 21.

Tbe provUionB of this Hule uium be strictly followed: Bviiil \.

roHince, 15 Ont. 71(1; 10 ODt. App. HMH; Ueming v. Woodiiatt, ;;j

(.'. U J. \2*i. Both tbe statute by which tbe pl<>a U nllowi-d iiri<[

that coiitainioK tbe matter relied o:i by way of defence muvt ho in. i,-

liuiifd ID the margin: V'anA'afler v. tiuffalo d Lake Uuron liy. r.

1*7 i;. C. tj. H. 5»1; Belch v. Artiott, l» C. P. U8; Uoan v. Mich^.j.i,,

ftiitial tiy.. IS Out. -iKi; and ki-c (JrtiMf v. fii/turd, ID Out. ^n.

where au auiendment was allow<>it; hut whore evidt'ticf in ifivm i]ii>i'

tho [il>'i)s ||^ pli'iulfd, without objtt'iioii at thi> trial, it it* tu" ,i.>

aftLTwards to object to the sufficiency of the plea; Uaan v. Mkhi-jnn
Ventral Uy., 17 Ont. App. 4«1.

If tbe defendant omits to follow tbe requiremeutR of thin liuU. l>.

cannot Rivp specinl ninttfr in pviiknce to briiiK himself witliin tlf

terms of an Act of I'arliameut which nliowd a plea of "not guilr\ '

Voy V. Lord t'orcitvr. H M. & \V. ;U*J ; Joy v. ilrtiinn, 1 U. C. *'.
I'.

lli. An amendiient may sometimes t>e allowed to supply tht ;.

Hion, even after verdict: Edicardn v. Hodgejt, 15 C. B. 477; 1 no \-it

let- V. Buffalo d- Lake Uuron Uy. Co.. 'J7 V. C. (^ U. .".SI. i'.;:

when' ti iN'fi'iidant ph'adpd "not guilty." intoiidinj: to jumily umlii ,i

Htatiiie. but the Nisi Prius record had not the words "by si.im,

in the margin, the Judge at Nisi Prius refused to allow an iiiii i
i

ment by the nddition of thos<^ words, an it was not shown t!i;it t!i .

were in the marRin of the defendant's plea: Formau v. D'liC't. 1

Car. & M. 127. The partips may so act at the triol. and subs«'i|Utiiii.\

as to be privludcU from raising the objection of the omission to iKiiin-

n particular statute in the margin of the plea: Burrtdoc v. A'tcA'j/< f'^

tl H. & N. 383.

The words " a-

ten in the unirfiii.,

3t»5.

rding to statute" instead of "by statute ' writ
..re Kufticioiil : l{iihcrtnon v. Coolcy. 7 U. (_\ ij. K.

Inconsist-

ent iileail-
3NS. A pleading in) shnl! not exi-uur by way of amen-l-

ment, raise any new p-ound of oiaini or eontain any allega-

tion of fact inconsistent with tbr previous pleadings of liie

party pleading the same. Con. Rule 419.

This is the same as the Eng. (lHS:j| R. 212. except that at ('"

arc the words " not being a petition or summons," and the for;:i*

;

practice was substantially the same.

A second pleading may adil a fact to. but must nor contrndin.
the first: per Brett. L.J.. in Hnxlaner v. Itnrwick. ;Ui L. T. '2:

24 ^V. It. !WH : nor raise a fresh cause of action: CoUambcIl v. Fli'jhl.

\y. .\. 1H7T, 125. See also \Vitliai,i..>.ii v. L. d- Y. W. Ry. Co.. l:;

Ch. ]). 7S7: lUirkuf.rlh v. MrVMUtmi. 2 L. R. Ir. .'i27: Kingxtnn v

Corker. 21t L. R. Ir. 364. Where a reply violates this Rule the Judp'-

at the trial iiiiiv rrfnse to trv thf Hction : H»rd v. linstwifk. Ifl 1',

R. 121.

In an action for good> soid. th.' di^f.-nr.- was oov.Tture; pliiimiiT

replied, that he was not nwnre that defendant was a married woman,
nnd thought she was a widow, ai'il tlint she obtained credit by rejiri
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":">';« htu il..t the reply did not rai.,. a cl«u.. ijcon...ten. «m.1,

," |,r,-viou. plOHdlng; Co««( V. IKckv,,.,,,,. W .
N. 1S.». !>-

Sv.. aluo Ilute 2*4.

1„ the tuUowUig oa.,'. plea.li.ii. hav,- l.r^n h.^Ul ..i.t lo 1,,- .,!

jMiiooable:

,,v ,'
to.liir«-Ue(en« tbat under an a«r..™..ul will"

,

ll"- """^'^
.

eU ration. w«v a,„l,..ri/.ed - lt.-,.ly .,.«,..« , n. a", ^^m^

, rtilicaiinn ..r tin- aurei-UHi.l on tb.- «r.>.in,l „l a.i.lak.. 11 •!.
^

.

1.- 11- l^l-

i,.ii„„ r,ir no—->i"n - li.'l>ni.' a ni.irlBan.' nia.lo !>> plainiill"

,„,,. and n..l8n«l to dotendanl -Uopl, that tU.T.- wa, no oo,,«.d.r

"
„ f..r the ...Igament. and that -th.; a..,.-n..r wa. 1 "",.,„ .1

„„„| ,o the kno»le.lBe of delVmlant :
.<..ii(/. >• >-"'* - ' > ' '-

4111.

;. I'LKAniNG MaTTICUS AKlSlNIi I'l.NIHNi; Till: AcTlOX.

a,H». \Mv.'iouii(lolilel'cmc |or couutci-daiiii] which 1ms »•;

,ri.,.n after uelion. l.ut, before •,:.e .U'femlant litis ilelivero.l hw ...

-talciiient of ileleiR.' (a), may W plea.le.l .ilher al.mo or wilh

other ^roimJ= of defence. Jou. l!ule 431.

Santo n, the tir.t part ot Kn«. (lt*Bi K. 282. '"'Pf <"« '" 'h'

l.tt r at (III the words and before the time liiititcd tor hi» doini!

ImH eipiretl
" are in»erte.l. attd the Bnc Itnl-s httve not the ,vor,is

. u . p ... rien T T lH.-|(i No. 22. was to tit" ^atif eff.'Ct :

1 al.'o
• < < VsTT. o: k .. m and 107. and llarr. C. L. P.

'
nn 15 a. d 73 The ;e.nlt i-. that nnder tl,l« IO,le the .le-

; i:,nt nay in hl« defonee set ,„. any ground of .ler.™- or connter-

vhich he has at the tinte ot delivering the d^.t...:.-... ""';«'"

„li,„ .,t.h sronnd arose: and not merely Btotinds of .h'fetu-e »hleh

arii-e I'lfore the time limited tor delivenns tlti' ilefetiei'.

Whether a sround of counter-claim nrisins after action brought

.!.n lH> -.'t tip "lis the aulijwt of eoufilctini! decision!, tn Lnclanit

.,.. Ilnhlali V M«ill,i«il. Tok, y. liiifrcic.. and other .ases cited tn

I litis til llule ".'1 || -W**. '''he words " or eounter-ehimt liiive lii>i'ii

itiBcrted in this Itulr to remove any doubt. See also niamierliim

V, l-hnmhrilhi. 11 I'. «. "i"'. and note« to Rule, 2.>1 and ..tl.

Where the claim sued for had been attached by snrtiishee proei,..!-

inirs instituted liefore action, any payment made by tlte defendant

I,. ml,.lie li'e in pursitiince of such proccedluRs constitiiti* a defence

itrisil.i: iifler action, and does not relate biicli to the attitchini: order:

lUckard V. Jimi, li» P. K. W->-

A plaintiff cannot, except by way of defence to

l/.'.i/c -tmi. set up matters arising prihlrntr hff j

iliimf McLnn v. Mcl.can, 17 P. 11. Un.

coiinter-ditiin

I a ground of

As : new matti-r after jndirment. see Ruli *i42 and notes.
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91MI. If, afti-r a counter-otnim hait been delivt'it'il, u ^.mm ti.j

of dele. Iff urist'!* to anything alleged therein by the di::.Mi mi.

it miiy be pleadwl liy the plaintitT thereto, [or Iw mtrnii, .,i

bv aniendtiit'iit into tlio i^tatenient of claim, uitliin (hreo \\. lI..

aftiT the counliT-rlaini or the Ifl^t of the lounter-clniiii' In-

bi'cii dt'livcrtHl. iinh'-s tht' time i;* extended by ihe L'ouri ur .1

Judge]. Lou. Rule 435.

S«^ Knii. K. lM7r.. o. '.xt. r. 12; O. 24. r. 1; ri8S3t II. 2h_' h,^t

fhirt. The words la hi .cket* are tmt in the Rdv. RuIihi.

The oriiriDfll J. A. Itule t.'2 nan Khuilnr to thf Fnu. Hiilen of !•*::,,

I vct'pt thnt tlip Inttpr coiitiinvl pinliitiff t'> a nplv. ninMiii.' Ii.' n;:

Mnid about amenillnfi the stoteiuent of clnim. Tlit- ori;fliiiil .1. A. l:>i'>'

and the EnglUh Uiiles authorized thf idaintiO: to luke tlu- « 1 - <

Iinnidfd for "after n ntatvment of ilvftiin- hnn btn-ii delivered." Tli..

preset!! Rule it coiiflncfl to cnBen where rounti-r-riaim Iuh ' n
delivered m tliat if no oounter-rlnim. Init only a defence i<< rl.l:\.i..t

Htid fnetH t'xift. hnvini; lU-lNen iifter notion, which ronotitiitp ii ir; l\

to tiie defenpe, the plaintiff may not he entitled to proceed iiml'i' tlm
ttulp. hut niav he ohiigeil to hnvp rfi'oun»e to nn applii'iitimi mn;. r

A plaintiff niny. in his reply to n counter-chum of defrnil.i: t.

eoiinter-clnim in renpert of r rniiff of action accniini; nfter thi' \^-'\-<

of the writ, or arising at the name time and out ot the naiue trnn-

nrtion RM the countfiT-chillu of (U-feridnnt : Take v. \iiilfnrn. S <J. I'..

I>. 42H: ttrnfon v. \rviUc. IlKNi. 'j iQ. R 181 : s-^ L. T. 440.

IWit whore n claim which ttiishi have been picndcd hy wa,\ (
counter-claim is pleaded as a «ft-«ilT. the plaintiff may not li'i.ly

uiaiteru arising suh^eiiuent to action brought: McSarnara v. ^l.-iuu.

Zi Ont. UKi. See aUo notes to Itulv '2ol.

•i»l. Where a ground oL' delViice [or eounicr-claimj an- -

after the d<!ivory of the siati'inent of defence (a) [or count, r

claim], tbf dutVndaut niii\ within S day.s altt'r >ucii fsniw..

of lit't'cnee [or tountcr-clainij ]ia> ari^t-n. deliver a furiii- ;

defence or counter-claim setting forth the same, [or ini in-

duce liif saiiic Ity amendment into his statement of detVii >

or counlci'-claim]. Con. Uule 430.

'uuie as thnt part of tlu- Knu. I IHH;! i U. '2»i\. wlii<-b rclni.-s m :i

defendant: except that the Hnglish Kule has not the words in

brackets, nnd has at ( « ' Hie words, "or after the time limited f-.r

his doinB so haN fxpired." and prh ides that the additional dt-feni'--

is to Im' raiwd onlv "by leave of the Court or a Judce." I^-ave will

be ninnsessorv under ihis Huh- if an affidavit is Hied umlcr !:<•'

2lt3.

A cniinitT-cIaim mid sftolT were, under th'' K"l'. Itiiles cirresiiMi.

inp to the original Out. Uules, held to con-^titur.' n uround of ,U-

-'cnce within this Itute: Wood v. (loo»lirh,. W. N. 1.HS4. 17. and ihi^

-
ill no doubt be po now under lliis Urli and Ifnh 'jr.l ; set' runli".

i-ri'iiiil" rliiiii V. i'hiiinhfilin. 11 V. K. •'VH. under the original Ittilrs.

In loniputuiir tilt' ciuht days. Vaiati-m is not reiki. ne.I: h'at- ;>..-.

ami III" lir,n> may he cnlnrped : Itiilt lioli: and see Hi' -/unrx, l.'ini \.

rnx. li.'» \V. K. ij(«.
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(„ul«i,t iiliBtidoneJ iill liU ((.nn.r P1.-B. :
««r»Yr v. /"'""'• 1 »»»' »• •»•

i-i hut Ihi. li. iioi ..> umliT Ihe iirnwiit Art, tlM.uih .™(.lf. ntlinr

w.liiM (nil to the urounU 1( lh« plulntlll coii(p«i.™ tbn new plm

:

.„. f ...irr V. Oa»i|,.. . 1 IJ. U. l». IMI).

•j»a Wliorp a (fiDiuKl "t ilffiMne t.i iiiiv loimler-claim «n«;^

.riws after the expiration of thnw »i,«ks fioiii tlio time of"<-«pi.v

dtliMTing the c'ouiiter-cluiiu or I lie lust .if tlie touiiter-claiiiis.

Ill,' Dlaintitr. witliin H 'liiv* "f'er '»':h Kn"i"'l "'' 'lefeiioe l.a*

ari.en. iiiav deliver a further plea.liud -tliiij; forth llio same,

(or iiiav iiitroduce sucli new grmiiid .if .U'feiiee ml., lus siate-

ui.in ..'f claim by amendment |. Con. Itule ^;^T.

11. .« Iluir i« milwtiiDtlull.v till. »niiii- IK till- KiiB. I IXS'll 11. 28:1. in

,i,„ ,..«.• i.t n lilaliilllt. oii-..pt that iho KiiB. llulo Im" not tlii- w.ir.ls

,„ l.rack-tn. and that 111.. I.'nv» of thi- Court or a Jtnlitu l« r«iiiiml.

..1 ,m<i liberty in heri. Hive" In « plaintiff iiIt.T th.> tinii' for

.Miv.TiiiB n reply haa expired a« i». Iiy the pr...'...lluii ll«li. (tiven to

n ,l.'f.>ii.itint after the deliverj- of hi., .lefeiir.'.

Wli.To the new uround la lntro<liiei..l l..v nnii'ti.lttii'iit an afBdavit Ih

miiiireil ; iee Itutc yU3.

> wiilinul order, on *;;'™^;,

ir iMiitler of amend-/'. •..)«.

ill.. iMiiliiii;.' of -uch

3113. The amendment may l.e mad.

liliii;; n imiecipe and an affidavit tliat tl

nienl nnw within S day- next liifoi-i.

aiuendnienl. Con. Rule 13.S.

I'l... nlli.lavit here reipiir."! i< siniiliir lij that friniinrly ri'.|iiir.'.l in

i.liMiiniiill leave to |.lea.l ii plea /.uia iliiirein co,i(iiiiioiir.'. under 11. S.

11 IMT7 .. .V). s 107. Where, inaleml ..f ainendinit. th.. i.trtiiiliff file*,

li further ph-adini! under Itale '-tl'J. lli.' nllidavit ref.Tr.>il to ill lhl»

K«/r is not required.

294. Tn cases not ]ir.>vided f.ir liy Rules 'Jfin to ?!>3. the *i;'™J^

leave to amend the statement of elaim or defeiiee or counter- 1,''..',
''

claim, or to deliver a further defence or counter-claim, or

r.'|.l,v. mav he olitaincd on a|i]ilication to the Court or a .Tu.lfce

on notice supported hy affidavit. Con. Rule 4.19.

N..t in Eng. Rule«. See Ens. (IKKil Il». :in. :114.

'I'his Itulf will apply, for instanee. where n further ilefeiie.' .ir rejily

li.is not heen delivered under ffijfe* 21*1 and '^1)2. within the eiitnt

.iiiv« mentioned. See also Hole Xm. and Re ./oiie<. f.'i/r. v. Col. 2."

\V. a. :in:{. The nflidavit ehnnid eet forth the new crniiiid-. of de-

fiti.e or reply, and explain any delay; Ilayiies' <:h. rriiet. S.S.

2Vn. Where any .tcfondant. in his stateiu.Mii of defence PLintw

[or counter-claim. 1 whether hy way of amcn.liii.'iii or otliei- "'iHituJi"'

wis.', allep's any sround of .lefence for counti r-claim] nliiili ""'''•»•'

has arisen after the comnieiuemeiil of llic aciion. tin- pla

tilT del iver a con fessio of such defence (« I. (which
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confession may be according to Form No. 5i). and

he mav thereupon sign judgment for his coste up to the

lime o"( the pleading of such defence (u) unless the Court or

a Judge shall, either before or after the delivery of .-ueii

confession, otherwise order. Con. Rule 440.

TUi« is substnntiall.v tlie snnie ii» llio Kng. K. 1875. O. 31, r. .;.

and (1S83I U. 2iH. Uules 22 and 2.-> of Reg. Gen. T. T. ISoO. w i

to the same effect, but were not applicable where „ plea raisme su. ,

a de'ence was pleaded by one or more only, o£ several defendant^.

(01 "Defence" here includes " c-ounter-claim." which is of cour-

a defence.

Payment of money into i:ourt is not a "„̂ i*"?,"
". "i'!','"

''"

meaning of this Kufc : Vallaadcr v. i/airAin«, 2 ( . 1
.
D. .>)-

Cnder the Rules of T. T. 1850, though a defendant pleaded wiili

Bueh a plea other defences arising before action, the plaintiff as

nevertheless entitled lo confess the plea and liiive lils^ rasls, ii..

„tl,er pleas falling to the ground. And the present Kiil™ se. m

lo have the same effect; Fatter v. (lamgc. 1 g. U. I>. (>«.• Th.-r. i-

no difference in this respect between a plea of bankruptcy and ..,r.

other plea: iMtcr v. (lawgte. mira. \ plea that ,lrt..ndant wu- '.•>

adjudicalrd bankrupt, upon an act of bankrupuy which occiirr.l

after the service of the writ, was held to be " a sround ol d,> •
,.i

which has arisen after the commencement of the action, and tI.

plaintiff was held entitled to e,nif.*s it aiid_s.irn JmllOTent [or ,..

costs under this Kill.'; C/.nmpion v. lormby, i Ch. 1). JiJ.

SiKh a confession is a determination of the matters in litigatin

ind nreeludes a second action tor the same cause: .\cwi»st«i,

l.nn. I,. U. 5 C. P. (507; I! C. V. 180.

form No. .-|4: 111. & I.. T"!

s .No, l.'l', (II. & I', l''orm^. NFor form of confession, see App.

Xo. .Villi : and of judsmeut for cost:

MSi.

This Itiilr applies lu a counter-claim in the nature of a pecuii_i;n

«,.l-oir. arising after action brought: EIH, v. J/u»80.i. 3« L. 1. ..>-.:

ir«»,/ v. (i„ad<cin. W. N. 18l«, 17. and to counter-claims B™en>ll; :

see notes to Ituin 251 and HOI. and Uc.ldall v. J/u.Kond. 1. < h. U.

174.

Where a Judge refused to deprive the plaintiff of the costs, uml. ;r

the last clause of this Rule, it was held that they ""»";;» ,'

within the discretion of the Judge within section 49 of the Lnth^.i

Judi.ature Act (corresponding to seo. 72 of the Oiit. A.ct), and tl,:ii.

rl.,-i-..t..ie there could He no appeal from the decision excepl li

leave: i'ertin* v. llcrc.ford. 47 I,. T. 515; and see Hopk.m v.

1 iH-< r«. :j Times, (310.

llpfendants delivered a further defence of matter arising sim-f;

former defence. Plaintiff delivered a confession of this defence ani

ign«l judgment for costs. The defendants asserting that the pn n

was sufliciently raisiKl by the former defend, which was not n

tended to lie waived, and consenting to withdraw the farther .1

fence the iudcmeiit for costs was set asi.le under this Rule: Bn.,

(oicii.' etc. V. B<rrl.fl./o. etc., iS Ch. D. 378.

This RliU' WHS held not to apply, where the defence also se; i:

matters of defen, ,, which had occurred before the comnimcemoni

„[ ,1,0 action- Hor,-L,„n v. .Ifar^nM "f ihirmn mm. oi I.. 1- -''"
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and where uu action had Wi-u LiuuBht hy a judgment cri'ditor against Rule 2»6.

a judgment dehtor and auothtr, to aet aside a conveyance as fraudu-

leut, and after pleading o£ several defences the judgment debtor

obtained leove to ameud by adding as a defence, without abuudou-

iDg his other defences, that the plaintiff's claim had become eitiu-

guished by reason of a set-oft' ordered in another action, it was held

that this waa a case in which the plaintiff should not be allowed

to confess the new defence, and sign judgment for cosU: i'atter-

ID» V. Smith, 14 P. II. 558.

As to discontinuance of the action by the plaintiff in other cases,

ceo Hule 430.

8. Striking out. Amending Pleadings, Etc.

2tt«. If upon the hearing of a cause or matter, the Court
^Xrl"^,l

is of opinion that any pleading, petition or affidavit, or any
;'^^;';'»

^"»t-

part of a pleading, petition or atiidavit is scandalous, the ,.x,.miKed.

Court may order the pleading, petition or allidavit to be

taken ott the iile, or may direct the scandalous matter to

be expunged, and may give such directions as to coats as may

seem just. Con. Kule 421.

Taken from Chy. O. 69.

Scandal.—This Rule enables the Court at the hearing of an

action «u« siionte to order scandalous matter in any pleading, petition

or affidavit to be Uken off the tiles or expunged. Under Rulc» 297,

•JMH, a motion may be made for the like purpose at any time before

the hearing.

As to scandalous matter in the statement of claim or defence, see

also Rule -WS.

Nothing can be scandalous which ia relevant : j'tr Cotton, L.J., iin^i.-atioii

in fisher v. Oko,. S Ch. D. C\i ; Jones v. Huntingdon, :t Chy. Ch. ;;?^';tr>J^j;»t

117- u V. W , 31 Beav. 342; MUUngton v. Lortng. 6 Q- matter.

IJ. D, IW; and the test is whether the matter alleged to be scanda-

lous would be admissible in evidence to show the truth of any alle-

gation which is materiiil with reference to the r lief prayed: Chrutu-

V. Christie, L. K. H Chy. 41*9; Cashin v. Craddock, 3 Ch. D. 376.

The Court has power to strike out scandalous matter from an affida-

vit, or to order th> pf>rson who has tiled it to pay the costs of it, on

the application of siny person, even a stranger to the action, or mero

vtotu. It is not ii.Tcssary ttint the applicant Vui lUl he the injured

person: Vrickuell v. •fnitidn, 11 Ch. It. 1; iliihlleiiiun v. WilAon, L
H. 10 Chy. 2:10: l^adlin- v. Sniiib, 7 P. H. 4<)0: 15 C. L. J. 52; God-

dard V. Parr. 'J4 L. J. Chy. 783.

Where proceedings are ordered to be taken nil' the tiles it is said

to be the proper pniftice to destroy theiii : IliP v. Ilitrt-li'irUi. 26

Chy. D. 471 ; jed qntrn'. is not the proper practice to seal them up?
Otherwise should they be di'stroyi'd. luul tin- (ihIt be vuhstfunMitly re-

versed, they could not be restored to the files, Sve also Rule 315.

The Court has jurisdiction to order in any proreeiiinc sv-andalous

iimtter to be struck out ; thus, scjuiiial.iu^; stmeiiients in a bill
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of couts were ordered to be Btruck out : Be Miller d itUler, 51 L. T.

, 85a; 33 W. R. 210; W. N. 18S4, 284; Erakine v. OortiAore. 18 Ves.

114.

As to the power of the Court to strike out Bcaodalous matur,
Bee Briffkt v. Mamer, \V. N. 1878, 211; Cracknall v. Janton, 11 Ch.

D. 1 ; and as to scandalous matter in affidavits, Warner v. Mosaca.

W. N. 1881, 69; Kenrick v. Ketmok, 12 W. R. 335; Sadlur r.

Smith, 7 P. R. 4iY.) ; Blake v. Albion, 24 W. R. 677.

The costs of thf motion are as between solicitor and client : Kt junti-

Thorp. 1 Ves. 394; J^x parte Porter. 2 M. &. Ayr. 220; Aj; pnrtr

SitnpHon, 15 Ves. 470, and both thp party and his solicitor concernod

are liable to pay (wstu of an application: lb.; Rattray v. Oeorge, 16

Ves. 232, and see Jtvihcp v. U'i»«. 5 Beav. 83 : Anon.. 4 P. R. 24:2.

Ab to the disallowance of the costs of unnecessary matter in piead-

inps and affidavits, sec Rule 1154.

Prolixity.—Although there is no Rule specially giving the f"-iiirt

power to take pleadings or affidavits off the files for prolixity, it

has nevertheless an inherent power to do so : BUI v. Hart-Davui.

26 Ch. D. 470; and pleadings may also be ordered to be struck out

fofr prolixity; Uar$h v. Pontefract. W. N. 1876, 7; 1 Charl. Cli.

Ca. 66; Oavy v. Oarrett. 7 Ch. D. 473; or amended by strikinR out

the prolix matter: Brock v. Tew. 18 P. R- 30.

Impertinence.—^Tbe Court has also jurisdiction to order plead-

ings, petitions, or affidavits, containing matter which is impertinent.

I.e.. irrelevant, to be taken off the liles, or amended by striking out

the offending matter.

Hotiori
tiiKv be
Quule Kt

Miy time
before

ScuiKlal ir

pleilllillK.

Mvler no
piivver to
strike (lut

interroga-
tor!fs lor

imiitrti

2V7. A motion to have any pleading, petition or affidavit

taken off the files for scandal, or to have the scandalou.^

matter expunged, may be made to the Court or a Judge at any

time before the hearing of the cause or matter. Con. Rule

482.

'I'aken from Ohy. O. 70. .

As to scandalous matter in statements of claim or defence, sm.

Rule 2U8.

As to disallowance of coats of unnecesHary matter containrd in

pleadings and affidavits, see Rule 1154.

L'nder this Ifultt the Master in Chambers, or Local Judge, or

Master, has no power to strikt* out for impeitinence. interronatorio;-

which have been delivered for tbe examination of a witness und^T

conunission: WillianiH v. Vorhy, 8 1*. R. 83.

I'ur fnrni of notice of motion, see H. & L. Forms. Nob. 412. 413.

Amenrt-
ment witli

Ifave.

ft9H. Tho Court or a Judpe may at any stage of the pro-

cecdin<rs order to be struck out or amt-nded any matter in

the pleadinjrs respectively, which may be scandalous, or which

may tend to prejudice, embarra^is, or delay the fair trial of

the action. Con, Rule 423.

Same rp Knc Rule lH7r,. <>. 27. r. 1. Eng. (1883^ R. 309. is dif-

ferent Hn lanpiagp.

As to strikinp out scandalous matter. «ee Rule 296 and notes.
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Htilii 11*^!. *-ii*"- <'nnble the Conrt at tlie hearing of the action, or F-ul* JW.

on a motion uif.d<^ before tbo hearing, to strike out ucandalous

matter iu any plemling, petition, or affidavit. This Rule enable*

the Court to strike out any scandalous matter in any " pleading

"

at any stage of the proceeding. A petition is a pleading: see J

A. fl. a («'.

Strlklns out a PleitdluB ai Improper or Embftrraatlnc

on the Application of tbo Opposite Party.—Apart from the

'tii!cK. the Court has inherent jurisdiction to strike out a defence aa

frivolous, vexatious, and an abuse of the procedure, c.p., where it

flttPinpts to re-try. in another form, a question already decided

acainst the defendant: Rcichel v. Mctiruth. 14 App. Cas. OCm ; see also

Rule 2tJl.

As fi rule the only grounda for striking out pleadings are that they

are cither (1' embarrassing. {2) scandalous, oi (3) tending to

MTJudice or d-'lay : Ryan v. FUh. 10 P. R. 187. 102: but in Cham-

l.rrlniii V. Chamberlin. 11 P. U. .Wl. it wns held that a defence

nhich was wholly inapplicable, might be struck out. though neither

Mnniiiilnu^. nor tciidins to i-rfjinlice. ^uilinrr:iNs, or delay: and see

(J/n«» V. Ornut, 12 P. R. 4Si): so also a !)IeiidinR tenderinp; no Issue,

and eontflining unnecessary matter: Brock v. Trt--, 18 P. R. 30: a

dffnnre allrgine want of notice of fiction, where defendants were not

nitit'ed to noticf of action ; McCarthy v. Vetipra, 16 P. R. 41fl.

n<>!idines will not necessarily be struck out because they are incon-

sistent : Re Morrjati. Sr» ( 'h. D. IMli ; but where the plnintiff asked for

an injunction and daraaces. and recovery of possession, it was held

thnf such claims were inronsistent and embarrassins, and the plain-

tir, rliouffh jrranted an injunction, was refused costs: Event v. Ihivis,

27 \V. R. 2S.i.

\\\ embarrassing pleading hns been defined ns one in which matter On tpplicn-

i-^ pleaded which the party is not entitled to make use of : Heugh v. ^'°"
"L**"^^

Cmmhn-tnin. '2^* W. R. 742: W. N. 1S77. 12«: Stratford v. Gordon. ^H^'^^
14 P. R. 407: e.g., in on action to enforce a contract for the sale of »irikeout.

;i patent without warranty, a defence putting in issue the validity of

tlie patent: hianlrt v. IIatnmon4 Electric LifflU, .'il W. R. 710; W.
N. isx:!. !WI; allegations respecting matters compromised in a former
fiiiit. and wliirli therefore could not Iv r.'-Iitisate<i : KiioirliH v,

R<,h<rl'<. 38 Cb. D. 203: Reichcl v. Magrath. nupra

;

A picndin;: not dniwn according to the Rulcn respecting ple;idinga

is cmharrassin::: p"r notes to Rules 208 and 204, et scg.

As a neneral rule a pleading should not be set aside on summary
;;):Ti!i(!ition I'liless plfiinly frivolous, or indefensible, r()rnit'rly tlie

[inrty was Icff to demur, and even thoujrli the pleading u])pcared

Id ho deiiiurrnlil". that was not a sufficient reason for striking it out:
',7'r«.« v. firniit. 12 P. R. 480: Fltratford v. (lonlon. 14 P. R. 407:
lt<i!,ji v. Itiinic. 1-" P. R. 4: now, however, that deuuirrers are

ahi.iished, it would seem to be proper to move under Rule 201. in

ciis.'-; where that Rule is applicable.

A motion to strike out a reply on the ground of its being a de-

pnrtiire from the stntement of claim tvas rcfuvivl : }frf.aiifjhHn v. Lake
/.( /*. A'/'., 2 O. L. R. 151: and see lirophy v. Royal Victoria L. I.

f n.. _' O. I.. R. 051.

Where allegations arc properly pleadable undci- Rule 268. the Court
li.is no power to strike out the parngrapli contaiuiuL- them, unless

'scandalous, or tending to prejudice, embarrass or di ' ly. within the

m-aning of the present Rule: Milliiiffton v. LcHk^j. V, Q. 11. H, 100.
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^leadin^fl.

RoltlM The nbole of a pleadini maj be struck i>iit : a statpment ot cl :

Co.fiii. V. Cndock. 3 Ch. D. 37U: An- v. Willuim.. W. N. ISWl. i,-,;

striking out ^ defence fretton v. /.amon(. 1 Ex. l>. lun : or a reply :
lVi/le:.» . ,«

""il^it!,!, V t it A' W. Rt. Co., 12 ITi. D. 787. Sec al»o OoMiitj v. ll'/Mr, i.,„

and ITorri. v. Oomtfr. •! <-'h. D. 748; .l((|(-Oeii. v. L. i< J. 11. /,'.».

fu., 18«2, 3 Ch. 274; 2 H. 84.

In fined V. The Uuardiani of )tork Vnion, 35 L. T. 360, a motion

to strike out the whole statement ot defence was held to bf mis.

conceived, as the defence was not so frivolous as to justify its !« in?

set aside. In Weir v. Bomell, W. N. 1875. 258; 1 Charl. Oh. C.n. '.'.:.

a defendant applied to compel the plaintiff to amend, in nii ji.tiuii

for false repreaentations in regard to debentures, stated to have l,..i.n

made in a letter and prospectus, and Huddleston. H., refuse,! to

order an amendment of the claim, so as to shew which of tb.- fjiUe

representations were in the letter, and which in the prospectus,

striking out The power to strike out is not exercised so as to enaiile on.- ]i;i;t»

l^"".."' to dictate to the other how be should plead: Rolfv v. Uaclan-^'. 'i

Cli. U. KXi. 108; but portinns of pleadings have been struck
.
m

which are not in accordance with Rule 268; c.y.. wh -e they i-mi-

tained irrelevant allegations ot fraud, to the effect that ii. transiictini,,

other then the one in question the defendants had been guilty of

frauil: Blake v. AlJioti. etc.. 35 L. T. 269; JfenAiniclp v. Tiin.r. W.

N 1H70 55' 2 Charl. Ch. Ca. 42; immaterial facta set out willi vro-

liiitv- httvy V. (Jarred, 7 Ch. D. 473; Brock v. 3'«c. 18 P. It. .M:

admissions, .Itktw v. N. E. Ry. Co.. W. N. 1875, 238:^ 1 Charl. n,.

Ca !)*>- Davy v. Oarrett. supra; evidence: Jona v. iwrncr. W. N.

187.''.. 2311; 1 Charl. Ch. Ca. «1 ; Cole v. Con. Pacilie Ry.Co.. V.i K
R. 1(14; tiloi'ter v. Toronto Electric Light Co., 4 O. W. R. TC'2:

Prince v. Toronto Ry. Co.. 5 O. W. R. 88; scandalous statem-iin

which were immaterial: Duncan v. Vereker, W. N. 1876. 64; 2 Ch.irl.

til. Ca. 44 ; see Craoltioll ». .lanton, 11 Ch. D. 1 ; Hadlier v. Soiil*.

7 P. R. 4I«> ; C»r««(ie v. C»ri«tie, L. R. 8 Cby. 499 ; IFood v. £ orl

Durham. 21 Q. B. D. .501; and notes to Rule 296; but nolhinc i-

scnndnlons that is relevant to the merits; see Finher v. Owm%. 8 Ch.

I>. imi. and other cases in note to Rule 296; Wfiilnco v. .UoijnniJ.

24 II. B. I). 630; Dan. Prac. 5th ed., 200. General statements of

title' may be struck out; PhUipm v. Pftif.pps. 4 Q. B. I>, 127:

Kiddcll V. .S'froWimore. 31 Sol. Jour. 183; Rule 285; allegations so

prolix as to be obscure ; Marsh v. Ponte^ract. W. N. 1876. 6
:

I

Charl. Ch. Ca. 66; see also Bill v. Hart-Davit, 28 Ch. D. 470; ai:J

unnecessary details though not amounting to statements of evidcnoo:

.lili7-ia V. Thrigley, \V. N. 1S76. 56; 2 Charl. Ch. Ca. 43; r:irv

praphj; pleaded to a h>-pothetir'al case which might never arise, ::: .i

could onlv arise on an amended claim : Fulford v. Wallace, 1 O. L. R-

278.

I'aragraphs in a stalenteiit of claim tendering an immaterial issue;

CO.. in a claim for damages causeil by a defect in a machin,-. ,:n

allegation in the statement of claim that ,
defendants were insure.!

against snrb accidents watf struck out as tiping immaterial, :u^^ .in-

barrassing: Ffynti v. Induittricl Exhibition, etc.. 6 O. L. R. 63.",: -'-i-

also Prince v. Toroato Ry. Co., 5 O. W. R. 88; and Ho,,

ntrtijham. 5 O. L. R. 224; or in a statement of defence which raisn.l

no issue, or onlv one that is immaterial; Wchh v. ffitmiffon ('a(«r'ic(

Poicer Co.. 7 (i. I.. R. 607.

In nn a(-tion for seduction, a paragrapb of the statement of cluini

alleged that the defendant administered noxious drugs to the plain-

tia's dnuehter. It was hrld iliat the pariisrapb could not be =tT-:-^
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.„, r.< diKlMini a felony for which the defpndont ought to haveEnwaM.

Sl„ nro.eCTted, ina.much as the plaintiff wa. not the l.er.on upon

but Hee Vinoent

U. C. Q. B. iW:X -iPPl'I'V "• l-rmMi,,. IT (J. B. D. 1»;

»«™»iie 3 U. O. Q. B. 2S3; Bioicii v. Dalbs.

fvaTv. >-.Vtr«", 10 C. P. 453; WUIiam. v. Hobi.„o». W C. P.

A plea denying liability is not embarraMing by lieing joined with

a plea of tender before action, and payment into Court: J-liiou v.

.Valioiiol Iiuurance Co. of Ireland, 10 P. U. 1I«.

'

Where a statement of claim for libel set out the whole article

coiaiilained of. the Court refused to strike out any part of it as em-

STraMine- Hon V. Bir,ghcm. 5 O. L. U. 224; but where a plamtlff

.nr a breach of 23 diSeren. patent, he was ordered to imit h»

claim to anv three of them ; saic/iorii. Co. v. 11 iM. 1903, 1 Ch. 410,

b8 L. I. 101.

In an acUon for slander, where there was a denial of the speaking

of the words alleged, a paragraph of the defence, admitting the speak-

inz of other words (setting out the defendant's version of what he

had said., and saying that they ""«""<•.5"
.»'™''Jf,„°l"„", "^

barrwsing; «o.Mm v, Uu.lye. mVS. 1 Q. B. J.l ; u K. 330; 68 L. 1.

717 ; Fulford V. Wallace. 1 O. L. R. 27S.

V defence separating a libel, iiiid justifying as to part, without

leaving it clear what part was justitted. was struck out as embarrass-

Z- 'icmino V. Dollar. 23 Q. B. D. 38!*; so also a defence setting

UP that an alleged libel was fair comment, without setting out the

facts on which it was alleged to he a fair comment
:
Croio • ^^•t Coal

Co. V. Bell. 4 O. L. U. Will.

Ueasons pleaded to shew why an act, said to be ultra virei. was

not »Kro !>"•««, were held not to be irrelevant or embarrassing, and a

motter alleged as a reason »li..iil<l not be »t_ruck out ^because it i* n

bad reason : Tomkiniion v. S. E. Ry. Co., 57 L. T. 358.

V defence in a »ci. fa. acliou. which might have been pleaded as

a defence to the original action, was struck out: Sliai>er v, CoHon,

10 1'. U. 27S.

Where a defendant pleaded that a sum paid by him into Court as

security tor costs, was a satisfaction of the plaintiff's clami, the de-

fence was struck out: MinilrJ" v. ailjiou, 7 O. L. R. Oil.

Mlegations in the statement of claim may be struck out where .iii,|j,tioi,.

th.y have been abandoned by the reply : BrooHnff v. Jlaudlley, B.j ««ch h.ve

L. T. 343. aliftii<l(ine<l.

For cases where several plaintlBEs and defendants are joined, and p„,j„, „,

riiuses of action alleged which can not be set up in one action: see ,.,„.. ot

notes to Rules 185 and 180. tmpropsrly

In an action to restrain a breach of contract in restraint of trade. j„ii,ed.

it was held to he embarrassing to claim both an injunction and liqui-

.lated damaee.s, but. the point not having been taken until the hear-

in;, it was liild that tile plaintiff should ol.K't :
(Iront v. Ilarrmn. 0!)

1,. T. :!07.

Where a pleading is defective in not conlaining all the allegations EmbarrsM-

ii.'cmsary to wh.iw a case for relief, or a defence, the pleading may.
;|;{^'^;',^,';^""''

far that" rea»<.ii. lie embarrassing, and. where the defects can he sup-

pli.'d. it will in gpiM'ral be proper to move to strike out the ideading

"r panigrapli. thus, where in a claim by a situple contract creditor be

omits to state lluil he <ues on behalf of all ci-wlitors to set aside a

conveyance ns fraudulent against creditors, the objection shoulii li"

raised by motion under tills Hulc. and not under Rtth' 2.10: se.- .s-,-,ijir
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RulaSM. V. Duckett, 3 Ont. 370. So where a claim for ejectment alleged tli it

prior to 1S74 defeoiiant was tenant and had paid rent, but since l^T;

had not paid rent, it wai held to be embarraeaing as not showin-

any iubcisting tenancy: ifof/oy v. Lewen, 12 L. R. Ir. 39; nee iil >>

RoKley V. Uffatt, 10 L. R. Ir. tt.

Vhm Where pleadings are such as shoukl he struck nut. they oiiclit '

houldbe be struck out by the Judge, and not be left to he dealt with as ;i

inickout. question of costs: W'ataon v. Hodtcell, 3 Ch. D. 380.

Amend. Ordinarily, instead of altogether striking out a pleading, or y.m
m«iiwh«n of a pleading, the party whose pleading is defective will be jriv.-i

allowed. ^jj opportunity to amend: iloorkou$e v. Volville. W. X. 1870. 12; 1

Charl. Ch. C'a. 95: Anon.. W. N. 1876. 24: 2 Charl. Ch. Ca. 3tt.

Where a pleading in obscure, instead of iking it out. it may !

ordered to be amended so as to make it cl . to the opposite pjin..

Drvden v. Smith. 17 P. R. 50?> : Johruon v. Stafford. 33 C. I.. .!

433: and see Rule 299. So with an allegation improperly mmli- :-

a distinct cause of action, but which might be properly__pleadf'l ,i.

an aggravation of damages: Agar v. Eicott, 8 O. L. R. 177.

An amendment which will injuriously alter the riiihts which ;!.

parties would have if there were no amendment will not be allowi

Weldon v. A'e*/, 19 Q. B. D. 394; Hudttnn v. Ft'ntyhovgh. fil 1.. r.

722; e.g., an amendment for the purpose of setting up a claim, wiii^ U

since the issue of the writ has been barred by the Statute of Liinl

tations : Weldon v. "Seal, giipraj Lancaster v. J/o»«, 15 Times, 47'5.

Matters improperly introduced by amendment may be struck 'm'..

e.g.. an amendment adding claims for assault and false imprisonni.n;.

which would be barred by the Statute of Limitations if made by n

new writ, was struck ont : We/don. v. yeal, nupra.

In Rrntcll V. Stetrard. W. N. 1875. 249. parafcraphs improperly :

troduced into a statement of defence by amendment were struck ••<]
:

see Rule 301,

'' As to striking out a pleading as shewing no reasonable cnusr !
action, or answer, or as being frivolous, or vexations, see Rule 2t;i.

In view of the difference between the English and Ontario syst.i >=

as to admissions (see Rule 2~'2K cnution will be necessary in rip"l\

ing the English authorities on the subject of striking out emliarn--

sinir pleadings. The English Kulos require a party to deal spt

ficnily with the allegations in the previous pleading, and to ditir

such allegations as he is not prepared to admit: but where, os um'-r
the Ontario system, a party is not so bound to make denials. ii>

mipht not. in framing his pleading, be embarrassed by an impmi" r

pleadinp, though he might be prejudiced if irrelevant statements "f

fact in such a pleading were allowed to go before a jury.

The r.trikinp out of pleadings is in the discretion of the Jude :

and. ns a eeneral rule, an appeal from his order will not be ont'r

tained. unless a question of principle is involved : see flnlding

Wharion f^fflttrorku Co.. 1 Q. R. D. 374: Watson v. Rodvell. 3 Ch.

r. :JJ«1: H»i>ion v, TohiiK 10 Ch. D. 558. ."".OS : Re Hartin. Hunt ^.

Ch^imhcrn. 2*) Ch. D. ,365. Such an appeal was etitertained in D'n-u

V. anrrrtt. 7 Ch. D. 473: A'noir/c* v. Robertit, 38 Ch. D. 263: see p1-

Laird v. Briggx, 19 Ch. D. 22; P0terkin v. McFarlane, 4 Om.
App. 2.'>.

!4trikiny out
amend

-

nianti.

EntfliBh
authorities
not AlwavH
apnljc^alile

in Ontario.

On this subject, see ah'o notes to >€c. <uf>ra, \i. 122.
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9»9 A fxirther and better statement of the nature of the *»*••»•

claim or defence, or further and better particulars of any i;*"'^;;,!"-

matter stated in any pleading, notice or written proceeding „„)„«).

requiring particulars, may in all cases be ordered upon such

terms, as to costs or otherwise, as may aeem just. Rules 23rd

June, 1894, 1326.

Seme m Edj. (ISKi) U. 'Joa.

See Uryden v. Smith, (2) 17 P. K. SOS. in note to Rule 2«8.

sMiira, p. 47T,

Until this Rule the practice in Ontario an to onlprinK particulars iMriiiuisrt

depended upon the inherent juplsdiction of the Court to prevent -r i-lfu-imxi.

iniiistice, no Rules on the subjeot havinc he*vi adopted: (Juecn \ ir-

toria Park, etc., v. Hoirard. V.i 1*. R. 14. Tiiis Rule has. however,

made no BubBtantial change in the prnctice. The principie upon

whirli particulars were ordered in Ontario, rven 'n-fore this ftult; hns

been the same as in Krigland, viu. : to prevf'nt surprise and embnr-

rasMnent at the trial, mid to lessen expense of evidence: Ma'»on. v.

Vniu-aiiip. 14 P. K. 20fi : Speddmg v. Fitzpatrick. 'dH Ch. D. iVK

"As a general rule applications for particulars nre to bf made

before the applicant has pleaded over. Particulars nro ordered with

reference to pleading, and are distinguished from examination for

discover-, which is to get at the knowledge of the adverse litigant.

Particulars are ordered primarily with a view to havo the prior

pleading made sufficiently distinct to enable tbe applicant to frame

his answer thereto properly," ptfr Boyd, C :
Smith v. lioyd, 17 P.

R. 463 at p. 467.

' DcmuidlnB Partlculai**.—Before applying for particulars a

written demand for thf particulars desired should, in general, b''

made, ao as to confine any subsequent motion to such particulars

as are refused.

Wliere a party complies with a demand for particulars of hi"

pleading, he will be restrictrd .it the trial to the particulars given

without any order for that purpose: Voiiti;} v. E. tt- //. Ry. <'»., 17

P. K. 4.

Particulars given in compliance with a written demand or an

order, should bn given in writing: an oral statement of them will

not be sufficient: Ryan v. Donovan. 16 C. L, T. 71 (N. W. T.i.

Appllemtion for Particular!.—The applicant should prove the

previous demand, if any, and the non-compliance with it. and should

shew by affidavit, the need for particulars: Robcrtif v. Oircti. (i Tiroes.

172: SaehJi v. SIpeilman, ;17 Ch. D. 303-305, unless it is clear from

the pleading that particulars of general nllegations there made must

hP necfisary. in which case a motion to strike out the pleading ai

pmbarr.issing. or to compel its amendment by setting out particulars,

will often be proper.

In K'.hfrriUch v. Mclntyre. 19 C. L. .T. 116: 3 V. h. T. 173; it^vi.en

was hfld by Mr. Pallor, in Chambers, that, in a case where formerly
j''"|'|"'J[

a party would havo b(>en entitled to particulars of a pleadinc:. the pitaiUm;

proper course will in ceneral he to move to compel nn amendment l'''"!"'''.

of the plending so as to state the particulars required. Tn that case
'||^"J,'^jJ^^,,^^

the defence was that a note sued on had bf>en nlit.Tincil by fr.nnd (as
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to pleading whirb, wc Rule 271 >, and the dffmcc wa* ordtred lo ]«

amended lo an to Htatp the circuniMtaiu-vit of the fraud: aef Ifu/linj/-

ford V. Mutual Hoc., Ti App. C'aa. tWfl ; Schomberg v. Zoebelli, W, .\,

1H7U, 1U6; 2 Cbarl. Cb. Ca. B0. Particular! have «otiietimef> )>.>.>])

ordered: lee tiaalun v. Bradshate, 8 I*. U. Ir. 3i); Appleman v. ApjWf
man, 12 F. K. VMi. A like order would leem to be proper wljt'.e

juatlhcation is plended in general terniA in an action for lilicl

;

ee C'or^ordH v. tiohb. S 1'. U. 4t>: or an action fur wrongful <litt-

nilHMil : wee Saundvin v, Junei. 7 *'h. l>. 435, 448; Crabbe v. Utrk-

8on, 14 P. R. 4'2: or in nuch a case ns Palmer v. Palmer, 1802, 1 if.

It. :tl<.t. where a Htiitement of claim alleged uiervly thai pliiitniii

was entitled to poueasion of land aa heir-at-law of B., who died s>-i>ii'(]

in fee and in posaeasicni, and the plaintiff was ordered to givt- iMt-

ticalara of the relationship relied on as conatituting him the heir.

There may, however, be casea in which a general allegation luiv t>t>

allowed in the pleading to avoid prolixity, leaving the opposite yarty

to apply for particulars if necessary: see The Uory, 7 P. I), lijii.

wliere u statement of claim, claiming dflmagt'H for delivery of nj.,
in a damaged condition, alleged that the damage was ocrusion''il [>>'

the defective condition of the vessel, or by the negligence or bronrii

of duty of the defendants; eee nlstj. Appleman v. Appleman. 12 I', li.

138.

Tlai* for AppUoKtloB.—As particulars are most froquently .jo-

sired for the purpose of framing a pleading in answer, the applim-
tion should be made before the applicant pleads over: f!iiiilh v. /! v/.

17 P. R. 463, 467; by a defendant before deliverlnjr a di'f.'ii. <

;

see AugustinuB v. Scrinckx, Iti Ch. I>. 7- Biaokie v. Oamaatoii. 2S

I'll. \i. 12rijrand by a plaintiff before deli- -ling hiA reply, or aiii' inl-

ine hix statement of claim. Puttins in a defence is not necessarily a

waiver of the right to particulars: tiacha v. Speilman, 37 Cb. I>.

295: 58 L. T. 102; Wataon v. Sorth Metropolitan Co.. 3 Times, 2711

:

but in general, in the absence of special circumstances, particulars

will not be ordered after the close of the pleadings : Smith v. Bwnl.

17 P. 11. 403; see S. (.'.. 18 P. R. 296; and Oourdnd v. FitzgcruUl

37 W. R. 55, 2Ci' Particulars can not at that stage be required I'nr

the purpose of pleading, and they will only be granted for the pur-

poses of the trial, upon affidavit .shewinff that thev nn- ni'f('ss;n v

Bank of Toronto v. Ina. Co. of X. A., 18 P. R. 27.

Where defen{laiit applied iiefore defence for particulars of tran-

actionn impeached, the circumstances of which were within bis own
knowledpe. and not that of the plaintiff, the application was onler-it

to stand over until the defence was pnt in : Sacha v. Speilman. supra

:

see He Morgan,. ;J5 Ch. D. 5(Xt.

Particulars may not be ordered until discovery is given by tin'

party askine for the particulars.

There \^ no hard and fast rule as to the class of rases in whifh

pflrticulars will be ordered to be delivered before discovery, or dis-

covery to be Riven before particulars. The Court will look at the

cireumslamcs of each case: \Vay»€a Merthyr Co. v, Radford. 1896.

1 Ch. 20.

Where the details of the fncts pleaded He in the knowledg.* of thp

party asking particulars, particnlars should nor be ordered before

discoverv is given by the party a-skinc the particulars; Sima v. i^latrr.

10 C. L. T. 227: Millar v. Harper. 38 Cb. D. 110; Sacht v. Speit-

maii. svpni: Whiite v. AJf-rena. 26 Ch. T>. 717: Lritch v. Abbott. 31

Ch. ly. .'174: Maxim rf Co. v. Xordeitfridt. 181k.1. 3 Ch. 122: EdrlMfm
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Ch Ifllr but •«« Z«w«»6"-» V. LoloKcdore. 1898, 2 Q. B. IBS. an

tctioD (or libel.

1„ Kme c.«. all the particular. rMulr«l may be obtalnri by

...BlnaSoll tor dlicovery ; -e- «o.«rfer. v. Jot>«. 7 <-l>. D. 436. «
Utaid In Bcnboic v. Uiic. 1(1 Ch. l>. »7 ; Froif v. Broo*«!, 82 U T.

5 2 fliK V "yo««, L. U. U C. P. 088; Bl.r»Mor<l v. Orwn, W P.

B,424; BaU T. «r»oa, 6 Timei. 844.

When! by Mamlnatlon for dUcovery the defendant had obtained

JfntrmLlon which would be ,iven by particular., particular,

"re irtu.ed: Oo«W v. ileodio, 11 P. R. 320.

Where a plcadins wt. up that a deed 1. fraudulent and void under

n KUi c 5 (K. S. O. c. 3341, particular, of the fraud .hnuld be

"tataed by eiamlnatlon for di«-over, : .ee I-U/Md v. 0..»(. (Nov.

Scot. I, 18 C. h. T. 144.

PBllenlMa—O.Mr«l Princlpl«.,-Partlcula™ will be order-

ed ,i«ng information to prevent the opposite party from bemt taken

by rarpri.e at the trial, and to .av, „nnece,..ry eipenw »peid,^i

V Filzpalnck. 38 Cli. D. 410; luriioc* v. Sorlorw. 33 Sol Jur. 58.

\^7ort V. Pov««er, 34 Ch. D. 93; Crompton v. A«jlo-4m«T<!<.».

,^^"ci D. 283! 7*omp.on v. BirkUv. 31 W. R. 230; but not

,u;h a. will oblige a party to dlKloK the evidence upon which he

,,.,ie«- OKcen Vfclorio Park Commt,.u,m:r, v. Ho,c<ird. 13 P. R. 14.

nvhere defendants pleading that certain land, were Ordnaoce Lnndi

,ere not ordered to give particular, of fact, and mean, by which,

.nd the time at which, the land, so become Ordnanc.' I-Hiid,. it not

aroearing that the defendant, had any .pecial means ot mformatu.ii

noro% to the plaintiff." ; s,.e al,o Temper,,,,, v. B«..c». 9 Times

wV Cave V. Torre. .'* I,. T. .518, 510; .S,i!i.li«ri, v. .V»3r,„. 1 P. 1)

'.
' ,.. .Irawing of the line between e\id<nce. and imrticulars c,f

f.rts to prevent «ur|,ri»... i» nflen difflrult ; «ri(o.i Midical v. /!n(.iii-

nia, r,9 L. T. 888; Uolmm Ilimk v. Hall, r, O. W. I!. 1.2,).

A defendant may be ordered to give particular, of document! re-

ferred 10 in his pleading., though he ho. in nn affidavit on produc-

tion of documents effectually claimed for those documents the privi-

lege of non-production: MilUnk v. ililhaiik, 1900, 1 Ch. 3i«.

\ party is entitled to have the opposite party's civ.se presented

in an intelligible form: Horbord v. M^„k. :1S I.. T. 411 ;
;)r„rf.» v.

Smilk 17 P. R- 505: and if the charges are not sufBciendy eiplicit.

Srriiciilar. may h.' ordered: see .4«o„,.. W. N. 1S7.-. 202. 220: „v an

amendment of the claim may be applied tor: Scho,nhn-o v. Zochelli.

W. N. 1876, 106; 2 Charl. Ch. Ca. 36.

Particular, compel a litigant t" state the details of what he pleads,

whether he himself know, the facts or not; discovery compels him

to state what he knows: see Turiioct v. Sarlorii. 33 Sol. Jour. .i8.

In determining what particulars may be demanded, the decisions

under the English practice of delivering interrogatories may be use-

fully referred to. These shew tliai a party cannot be compelled to

diwloee the details of his evidence as contradistinguished from the

fact.- Bad* v. .InenU. ;l Ej. D. 33.5: eiplained in Mtii-(lr„.. v. Oo«-

kill 30 W R. .5.58; llidder v. Bridges. 29 Cll. D. 29: BenSo.r y.

low 16 Ch D. 93: Rr l.cinh. Itojrrliffr v, Lctj;;!. 6 Ch. D. 266: She-

ircird V Lord Lotudnlc. 5 C. P. D. 47: 42 I.. T. 172; Comtinmioncr.

ot .Seioer. v. «Io»»c. L. R. 15 Eq. 302: LMrr v. r*oiipp»on. 7 Times,

lil" or matters which do n.->f pertain to the questions to be raised

606

muiM.

nrtlf'iil.n

'il,tAlti«d

l,v trUUUl-
' niitlon.
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tt the trill. th..U((h they mny h* rclfvant If a judfnifni li obtnin.ii:

fttf-fcor r. WtltM. IN *'h. D. 477: l»ut th« material tavt* upon whirb

tbr liniM In tbr cam will tw rali«d mutt be dlaclMed: Auhh u v,

Trnplor, 38 L. T. 44, »ucb an. in an action for dlaMlution o( ii \r.\ri-

nenhiii io the practice ot surRPoas. occaaiona when the defeii'lant

conducted hinrnelf in iiuch a way aa to make it ImpoMible for th.-

plaintiff to practice with him: Lyon v. TweddvH. 13 Ch. D. a7r.;

and, in an action for wrongful diimiiaal, Initancea of _miHeon<liut r.

lied on to ju^lify the ditimi"«al : Aounderf v. Jonvn, 7 I'h. I». 4:.',

Vrabbe v. Hukaon, 14 P. R. 42.

^\*h€Te by hiii KtHtpnient nf claim, the plantiff tued as trustfe t<r

A. H. " and othern." upon motion by defendant he wa« ordt^rf!

to amend bin Htntenicnt of claim by strikinK out the word* iirnl

otherii." or eloe to jtive partinilan to defendant of -"uch "• otli.Ti
"

within one week: .hthntoii v. Utafford. 33 C. L. J. 43:j.

Where the plaintiff claims not nu nrcount merely but a definite -mn,

he must state what hia cflBP i* in detail, either in the plendinjo. nr

by way of particulara : UlackU v. OtmiMfoie, 28 4'h. 1>. 110.

Where a cl^im wa« for a liquidated sum under an agreement for

nervires rendired, nnd money dlsburswl. partieulars of services nrnl

disbiirsementa were ordered: G'mhh v. Tuckrr. 7 Times. 280; nee ni<n

Sedgicick v. Yedrat, 4 Time*. 17: Hall v. ft'j/m.xM, 1*2 L. T. Jtm::

337.

See also notea to Ifule 138.

An to particulars of damsges. see Tumock v. Sartofin. 33 Soi.

Jour. r>8: Blatchford v. OrecH, 14 P. R. 424.

Aa to particulars of payment into Court, see Rottr v. Kelly, 50 L.

T. 13!t: Jam€B v. Radnor, Timea, 240.

Where particulars of money claims can be indorsed or stated in ft

claim they ought to be so : tee per Lush. J.. Anon.. W. N. 1ST..

2()2: 1 Charl. Ch. Ca. 35. If. therefore, sufficient partlrulnrs are not

given, the coats of an application to obtain them should be borne

by the plaintiff.

Examplea—Partlonlan not Ordered. — Partiruiars will n<'t

be nnlered where the orderiii;: of them will emhnrrnss the party from

whom they are asked, and the want of tliom will not take the party

askins them by surprise, as where knowle*lse of the rircumstances nf

the case lies with the party asking particulars: see Roberts v. O"'"
6 Timed, 172; Luter v. Thonipton, 7 Times. 107: Temperton v. Wc-
tell. '.) Times. .'ilO : Scottiah. etc.. v. Toronto. (Boyd. C, 2nth Dei ..

lM!»Ti. or where they are immaterial, as. for example. In an action

to recover eertnin charges, where the dofence was that they were nii-

reasonnble and excessive, particulars of the items objected to wer.>

refused ns the i-laintiff would at the trial have to proie that ihor

were rensoniiMe : .famm v. Radnor, fl Times. 240; see also Cavf v.

7'orre. .M L. T. 'tiri: (Hhhoim v. ynnnnn. 2 Times. CTC; or wlif^rc

by them it in soupht to hnve «ividepce of the fuels di«e|os(Hl. and nor

the facts tliemselvps: see cases, miin-a.

Where defendant pleaded tlint a dei^l wnn made for the purpofie

and with the intent to defrnu'l. hinder and delay the creditors "f

the prantor. etc.. and that the deed was void under 1^) EHz.. c.
'.

t'R. S. Ci. r. .",^4'. partic'ilarK nf tht* frnnd weri- rpfnsied Pitilrl! v.

^fl^,*^ IS f. L. T. 144 (Nov. S.ot. < -
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o;::d Tr««t rk.. = «. i.. n. um.

i>.^l.ml>n Ord«»»d.—Of pnvmcnt. whioh the i<-lmi%nU. who

. T,^mr««^o. in a rrfemptioii action, admitted h"""',/r"'"^:

.: in ?«J" to which ,ho/co.>n.o,^cl.ln,cd: f"P'-
"»" ','•' '"

fh ) TllS- o( a •on. (or which cppdlt waa nlvfn bj the claim. In

wirV the rcnlt of information derlv..,| from rtncnmen,. prepat^d for

ton to each: .Ni'irpurt \. lau'"''. *« < i' • „
lent mi.repre.ent»tion.: .SeH9....iH v. 1 aiM.5. \\

.
>" '7"- "•

t^

i" Jmir. 411; in an action for infrinjemcnt of n trad.i n>nrk. of

-?1 'vet, Mraona " nlleged to have been deceived :
ffllmp*nM T. 7 oylnr

T Ch
1^""°

of ite^a of a claim in r«ipect <>'.,7l='''he "'•""•"'

p V, money ,„to ••ourt. Im. only if the tr.al w,ll be facilitated and

n.iilirr partv embarrasscl :
Orient Sttam >»"•/" '; °^X

OT of Enc. Rule. ,.f IHKi. providin, «pre..l, .">' "/™?°'?
"J

„nrticnlar» and order therefor, it not (fiven on demand, which i»

tl.e practice piirMied in Ontario without apeeial Utile.

In an action for ,oo.l« aold and delivered, a counterclaim for

aama.':: f"or Inferior/uali.y "»' ""
N"''i8T^" -o'

°", °
alt n'or't"

claimed were ordered: .lllon.. V. N. 187S. i-" »" "I"" """^^

Kuht 138 and 24r).

nefendanta claiming a road to be a hiithwaj by dedication were

orderrd if Ihev relied on any specific acta of dedication or declara-

tions of Intention to dedicate, whether alone or jointly w.ith user to

give the nature and .latea of the acta or declarat.ona, and the namea

of ihe persons liy whom they were done or made :
Speddinj v. I- ill-

palrici. 38 Ch. D. 410

In
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for alimonv. the former Chancery practice required that i„ ,,""1''"

the"various acta of violence or adulter.v relied on. should be set l»r .w,.
tae various acta ni M,rirm:i- u. ............ - "-• -

'nrth sTiecifically in the bill, that the defendant raiBht have notice ot

i.rm otherwise 110 evidence of such acts could lie iiven :
Rorfriion v.Aliir

fforfmen. 20 Gr. 42S. 440, 441. This is i" n?™''!''";' "'t?. ''",S",T'.
Rules ,.t pleadine: see /troet V. Brool-. .l.''. W. R. 3S1 ; S7 I,. T. 4....

in Ro.r„««.rff V. Ro.n.tnit. P. R. 311. an order wa» m»de for

delivery of particulars of acts relied on. within one month, and con-

fliiing the plaintiff'a evidence to such acts :
and thouuh in that case it

was considered convenient to order particnlara. the decision stiews

clearly enough that the plaintiTs statement of claim w;i5 not prop-

erly framed to enable her to go into evidence. Particulars were
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onlerwi of nnmm of MrvkntR in whot» prc«#nr*> nhu-ivi- IntmiHi,.'

WAN nllfiMl to Imv* bwn uMd to plaintiff: Bithop v. Itithofi. liNi) i>,

32B: 8S L. T. 173.

Id an nrtion for wronsfal dlimlwal. tb» plalDtlfT in rntitlfcl ii. i

lilt of thf> Hpci-lAc artM wblrb d»f»ndnnt ti awarr of, and r»n wli"-S

h* propoaM to rrl.T ni Juttifrins dlnmlasal, and If further f>trt> :ir»

afterwarda dlamv#rp<t. particular* of them hoiild alao b« funimli.'i

b«for« trial: Crnhhr v. Hiekton. 14 P. R. 42; Notinrfvri r. Jum-. 7

Ch. D. 43A; Seott v. i/mrb«ry. 3 O. L. U. 2r»'J.

In an action for maliriou* proHMnitiou defenrlnnt wrn* iint (ird<'r<i]

I. to t\vr pariiruinrN of what h« rtlird on In atipport of an ulli'mit in

of rcaiionabli* and probable cauH, in the ab«*nc« of any niTt^«ity fir

fivlnit Any Mucb partlcutan betns abown by plalntiffa: Ifoh'th v.

Otcrn, « Timea, 172.

When* dircrtom. miwl for mlar#prM(>ntatloni in a pro*ip*>otii«. -t
up that th^y bad rMnnnnblp Brnundii to brllpvi* »\ic\\ rpprwcntni inin.

to h*> trtip. pBrticulflfB of nucb urounda of licHpf wpre ordrrpd m i...

dpiivprpd: Odman v. Opp^rl. 1901. 2 K. B. Tud: 87 L. T. ft2M.

In an action for faUp imprifionnn^nt n» a liiiuiti''. ronnonnblf :i-''l

probable cause aa n defence waa held to be an immaterial nllpffniiin.

luid particulara of it were refuaed : Cave v. 7'orrp, 54 L. T. 87, r.1'.

In an action for nedurtion defendant waw held not entitled to pnrti-

cnlam of tlmea and place*. iinlpM he madi' nffldarlt denyintr t>i.-

aeiliirtion. bo an to tthpw that bp did not know thf nntiirc of llie

charicea brought againat him, wbirh othprwiHe would bt* dpeim>«i t>. t".

matterH within h\n own l^nowledgp : Thompson v. Birkley, .11 \V. II.

23(1: 47 I* T. 700: Knight v. Engle. 01 U T. 780: HuUvUrr v.

Annablc. 14 P. It. 11; Maaon v. VanCamp. ih.. 296; and see Tur'i.r

V. Kyle. 2 C. L. T. 311. Where auch an nffldnvit is madf. pnrir

culara may bo ordered before defence: .1. v. if., T O. L. It. 73.

In an action for crim. riw., defendant la entitled to pnrtlciilars of

times and placps, where be makes affidavit denying the alleged acts

and atating that he is ignorant of the charge, and that the applica-

tion is made lona fido: A'eenon v. Pringle, 28 L. U. Ir. 135; but not

without such an affidavit, especially after an examination for dis-

covery: Murrat/ v. Itroini. 16 P. R, 125.

Thp practice in th^ i'rohatp Division In Ii^ngland is not to ord^r

particulars of undiip infliioncp rhnrepd : L'jrd Salubury v. Nugent, 9

P. I>. 23: or of nllPKiilion* of a f'ntntor'fl unsoundness of mind:
Bankitmon v. Pam^ngham, 53 L. J. Pro. 16.

In an action for libel against n newspnppr. the statement of claim

must be confined to the ntatpment sprrififHi in the notice rpquired liv

R. 8. O. c. '«. s. 6 (2). to be given before action : Obemier v. Robtwi-
ion, 14 P. It. .'.52.

Where thi* charge made against thp plaintiff is general, the de-

fendant wlin pIpRdB jiiHtitiration must set out tho fncis on wliicli h-

relipfl in siip^iurt of his justilication, and if he do not, particulars will

be ordered : /irrenbert v. Labovohere. 1893, 2 Q. B. 183 : Brviiol v.

German P. d P. Co.. 33 C. h. J. 462.

Wher*> a rpvipw of n i)'»;»k stntwi that the plaint Iff by his own
confesBion was n hnrefapod liar, and the defenc*" niis justification,

the plaintiff was hpid entitlpd to particniiirs of tin' pn^sagps relieil

on: Lteveri'uT v. i larke dt Co.. ISTil. 2 (j. H. 5b2 : and s»*' I'ontfr v.

Pcrrjimnit. M Times. 115.
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In m .rtlon (or lib.! In a n.wip.p.r public!'
.

'^
^
!",'" ',

V,,"'''""'
''

r:'"../v n'^I. (No. 2.. M W. It. mp. it >>. v.. V .1 .....;^

. r ,h' «<-tlonl. ..nln.t lb. pro,„U..or of . ...«.p.' • '•»*;"'

:: „r.ni™. th. ld,ntl.s of the «vrlt.r 1- n (nr mo..;n...
.^

.

^nXript ofT;: lib... H,.pr v. H™.». m.T. ^ H n. 1««.

T«ln.t nlnlnllir wn. tni.-, or wn. truly r»p..rtfd
;

ff(mn«»v T.

ItT)* Wl. n ,l..f-.i.l»i.t ..nt plrii<li..u .i,i.tllu„li..t.. I..,l .i.y.n« timt

h/nlk.f.l llbol «..- « f»ir onmmrol on i..,itl.T. of p..l.llc lt.terf.t.

.„,".M fntltl-d to .h..w what th, fnrt. were. n. to tho nm tfr. com-

,.[ .i,"n in or.l.T t.. >1..'"- lb... H... .or...i.»nl. .ip.... th.-n. werr

hi b, thi. .b... not n.™., thnt n .l»t..nrl.nt r..n ,n, jrlrtenc-

"
.i,,.. tbnt lb.. nll...:.vl llh.-l I- tr„.- witho,,, plcn.l.ns a.tlfl..»tlo„ :

;?,."'r,. V. U.-1/rr. 2n Out. App. MO: MnmU,la. etc.. v. .1/nrti... 21 S.

r. I!. MS.

|„ nn urtion for .Under. p«rticul.r. i..«.v bn or.l. r.,1 of tbr person,

to ivhon. tbe .Underoui word, were .pok™. ..r .
«..-;h P'"""" "'

,°,k."own. or tbe word, were -poken to Ibe plnintilT. then the n»ine

,v p.T...n who w,i. present nnd b.-.ir.l. or mlriit b..v he«r,l the

Ird^pok'n. "ornlo.. v. rap.tock. 9 1'. It. r,r.
:
«hU-l,. .t bo. b._en

mTi in f;o«M V. Beo/(i>. n P. R. 329 (.ee nl.o fofter.o,. v. D«n«.

14 P n. 401, \, m Ontario, to be followe,! In Tir.fere.,.-.. t.. the ,on-

,„,Vview. eiprMied in /)r»JH.r„ v. r..o;.c.-. 12
7;.

»• "' '<»"','

Zlll. V. B<,c».na». 16 Q. B. I>. BM: but .ee l/e.V.lton v. (.'o .cril,

- r I T 141 but it ha« been held, even in Kniclnnd. tImt tb.i-e

,le,i.ion. nre not to be e.tende.1 to oeen.ion. of pnbliMt ion of an

Xid libel: O.,«rond v. ri(.-5er»l,/. 37 W. R. r..'.. Partio.lars a.

'
,|,e name, of per.on. aliened to have been pns.inc b.v. when the

Ilnmierou. word, were u.^. and particular, a. to the »"''l';'< 'inn.

mm. have been refused : Wtnfrd v. Cox. W . N. 1«70. lOfl. . Charl.

CI,, fa. 33: .ee al.o Cofoniol f»..™..cr CorporatKn v. Pntier \^.

N 1«7(! TO- 2 rhari. Ch. Cn. 3,'): R«»(eH v. Kleward. V.
.
N. IS.S.

^1 1 'Charl rh Ca. 87 : more wpeciaiir where the per.on. are

per.on. whose name, the plaintiff doe, not know :
Dnwlon v. Ro»on.

10 O. r.. T. SIX).

Where the piaintitt alleired .lander spoken to S. C. " and otbers."

,,,,,„,,l„rs ,.«,.. • ,.th,-r« ". w,.re ref.is.-.l. where. l».f,.re n,.,l.on. th.'

Linfiff save nil the information in bis power as to what he knew or

?h? other person, pre,ent. nnd the defendant d.d not swear that h-

ronld not plead without further particular,: irin.;r(( v. AppMe. 10

P. U. 57.

In nn action for .inniier imp.itini: a .pecifie charge, which 1. juMl-

lie<I. no particular, are necessary: Cuming v. Crren. 7 Times. 4UB

.

see Fo.ter v. Perr«mn«, S Times. 115.

But a defendant is entitled to the fnlloet particulars the plaintiff

rp^ f,;rr,!vh as to pieces whe.-e, t.nirs when, and person, to whom

nllpced lieramalorv words were ..ttered : and also of the names of

porsons who have cea.ed to do business with pln.ntilT. in ronsequ.'nce
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of the alleged slander, and also particulars of the alaaderous itati-

mcntu, alleged at ahowing ezpreaa malice, or in aggnvatioD of dain-

ages: MuUer v. Oerth. 17 P. B. 129; and see Robiiuon \. Sugarmaii,

17 P. U. 411).

In an action for slander of title, particulars were refused ns t-.

persona who would have given more than was realized at the sah^ in

respect of which damages were claimed: Caiton v. Oteaton, 14 P. R.

222; but in an action tor libel, particulars were ordered of the fiirts

on which the plaintifTs claim for damages for loss of tradt^ w»
based: Blaehford v. Orem, 14 P. R. 424.

Particulars were ordered of the links of relationship, wljei'i.ljj

plaintiff sought to fstablish his title as heir, in an action for tlie re-

covery of liiiid: I'nlmcr v. Palmer, 181)2. 1 Q. B. 319; also of the «rr.

tion of the Real Property Umitation Act on which defendant rpl;,tl:

Dodgv V. Smithy 1 O. L. R. 46.

As to the eitent to which a defendant sell';;,' up a defence of inis-

rcpresentation in procuring insurance, arsoi , '"ad impr-per stateiiu>Lt

of loss, may be ordered to givp particulars, see Katrine L. C«. v.

Liverpool d L. Jnt, Co., 17 P. U. 318.

Particulars of objections to a patent must bo piven : f;ee Crojipvr v.

Smith. 51 L. T. 729: see form of order in Ehrlich v. Ihlee, ."if. L.

T. 819.

The scnoral law applicable to discovery jrovfrn-; nrtions for in-

fringement of patents. Full disclosure of the lines of attack must

be made, but no such individualizing of the persons wlio are allr^iij

to l>e prior users ns would enable the plaintiff to fix upon the 'li-

fendanfs witnesses: Smith v. <ireey, 4 C. L. T. r>89; 21 *'. L. J, r.S;

11 1'. K. KUt,

Ii> Moxilrij V. Victoria Ruhher Co., 55 L. T. 4S2, particulars of

infrinRfments of two patents were delivered. The defendant an-

swered the plaintiff's interrogatories, whereupon he discontinued as to

one patent. The defendants then required the phiintiff to dislinpuMi

between the infringements complained of, referring him to their iwi-

swers and interrogatories and interroRating him as to which of ili''

processes, which they described, infringed the pntent relied on l^y

him. It was held that the plaintiff was not obliged to parti('iil;iii>:"

the infringements: see also Bu-ch v. Mather. 31 W. 11. 3(>2 ; 22 <'h.

D. (V2M: Atiglo-.\mtrican Brunh Co. v. Cmmpton, 34 Ch. D. 152: 3.%

Ch. P. 28.3, under Imp. Act 4t! & 47 Vic-t. e. ", s. 29.

Particulars were ordi.-red of respects in which the defendants denieil

that the plaintiffs' patent was for any new invention, etc. (as

allepedi. and dates and occasions when, and also names of persons

by whom prior user was had: Smith v. Orefy. 11 P. R. 1G9; see n\<<i

HolHday v. //fpprn«(fl//. 41 Ch. I>. 109: Vnion Electrical, etc.. r...

V. Electncal Storage Co.. 38 Ch. I>. 32.'); Bcvd v. Farrar. 57 L. "l".

8ri6.

An application by the defendant to amend his particulars nf

objections to a patent, on the ground that, pending the trial, the de-

fendant had discoveiv'd new facts shewing want of novelty, wa^;

refused, it not being shown that he could not with reasonable dili-

gence have discovered the new facts sooner : Moif v, Malingx. 3.'{

Ch. D. 603.

All defects in the ppi'cifications of a patent in which the defendant

intends to rely nt the trial must be specilitd in the particulars of

objection: Amil"- \ii,rrican Brush Light Co. v. Crompton, 34 Ch. D.
1.^.2; 35 Ch. D. 283.
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111 an action for infringement of a duly registered copyright, Ralfl 300.

, iirticularo were ordered shewing tlie date of registration of the

ujpjriglit. and the parts of defendaufs book which infringed it:

ii^dvU V. C'opp Clark Co.. 1'.* I'. 1:. ;i:JJ.

Effect of Order for Particular*.—Where pariiculais are de-

livered pursuant to a demand or an order, the party delivering th"

v;iuie will be rcstrictetl at the trial to tlio partit'ulara so delivered

without any order for thtit pnrp-i-e: y»ui"j v. Eric it II. Hy. Co.. 17

1'. K. 4.

It limy be made a term of an order for the d-li\ery of particularsr.

tliiit in default of delivery by a plaintiff his action be dismissed, and

ill ease of a defendant, that his defence be struck out; see Uavey v.

linitinck. 18U3. 1 Q. IV 385; ti~ 1-. T. 74-^: or it may provide for

tlie exclusion of evidence if no partitnlars. or inauificient particulars.

aie ;.'i\fii: Soxon v. Pattasuti, H! I*. 1!. 4". an<l if by ilie lernis of the

order the latter is the penalty imposed on a defendant for default, a

fiirilier urder will not be made limiting a time for delivery of parti-

ciiiiirs, and on default striking out the defence: Itcll v. Morrwnu 'i

(). \y. K. 226; nor should the order for particulars dirott the excision

of tlie pleading, (in default, if it is cnad ]n-r >i< : Xoxov v. I'nttir;ir)t,.

supra,

Wliero nn order was mnJe for piiiticulars of certain paragraphs of

defence, and in default the paragraphs to be struck out. it was held

that the olficer with whom tht> pleadings were filed could strike out

ilie piiragniphs without further oidt-r upon default iK-ing shown by

affidavit: Ilamilton Road Co. v. flalt. 10 P. U. TiSl.

An order striking out particulars complained of as too R.^neral was
rrfiispd. it being hold tbiit if Too gfneral the admission of evidence

thereunder wcs in tlie discretinn of thi' .Tudge at th" trial: CHiz- >i.^

hituratice v. Cantphrll. 10 V. U. 120.

As to the giving of panic

ity: Bee Uiggiiin v. \Vvcl;'.

;u-s !'> parties in a ropresentativ.^ eapa-
r, Tim.s. 238.

;500. A plaintilf may. without leave, amend liis statement ai

(if claim whether indorsed on the \\ rit or not, once, either he- ['I

I'nrr the statement of defence ha- heen delivered, or after it"'

has heen delivered, and before the expiration of the time

limited for reply, and lieforo replying. Rule I'^tT. '30th

June. 1003, repealing Con. Rule 300.

Differs from the Eng. (ISWl i It. 31(1.

'I'his Kulr applies to a statement of cluim which has been served

r.ut nf the jnrisdirtion. where the defendniit has appeared, and where

ir it amended it will not be necessary to re-serve the writ: IhiUnml
V, !."<Ue. 181>4, 2 i}. li. 346-. the nmeiidcd pleading must, of course.

h.' delivered to a defendant who has appeared, as provided by Rule
:;S(I; ye,/ ,,unrf. where the defrndinU bfl" not appeared: see Rulr ."73.

iirii] llv Hfirtlrn. 1«!H. 2 <'h. 121. .ilid notes to Ruh ."112. iffra. p. .-.2t;.

Where (in amended writ is srrved a srcnn'S ;,]t;i-UMnc i- iMt n. i-.>s-

-nrv. the first appearance stands as an apiiear.iiice lo 0\<- aiii.ihii'u

\M"t: I'nJttou V. linird. IWH. 1 Q. B. 130.

Where leave to amend is nec^^^'-avy. and dffendnnt is out of the

.iniisdirtion. the plaintift must shew that tlie claim as proposml to he
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anipnded is one £or which bo would have Wen tntith-d tn I' a." tu

issut' a 'vrit for service out o£ Ontario uiidi-r Itulc Ittli
;
il;Unuit .,

Letlie, tupra; Hagaboom v. Mavt'uUuch. IT l*. U. aT". It v.JiiliI

seem, thereforf, that any HUiendment made under this Ku/. witl;mt
leave luuft hi* of the like characti'r, iHherwisr tiio di'ft luiaiir !i„ij

apply undei' Huk 301 to have it disallowed.

In MalC'hn v. Uact; Hi 1*. it. •'•VA. it was hfld that a defendant

who simply liles a joinder of issue to the statement of claim, tin i !,,

closes ihe jdeadings ; and aemblt', in such a case a plaintiff \im,jh1

ht* iiD'i'luded from amendiDg undiT this liuii\

The form-r Chancery piaclice warranted the addition, undor nn

order of course to amend, ol a plaintiff: Dunn v. AIcLfan, tj I', i;,

97, or defendant: Attorney-General v. Sethvrcoat, li M. &; tV. \','<\\

liiii not the sirikiug out of a defendant, or of a plaintiff, if any of ii.-

fendants had aiiKwcre<l ; Ounn v. MrLi'io. svi»n. As, liowcvir. ihiv

Rule relates to the umendnient of a pleading only, and us an acil.u

is not now commenced by a pleadinp but liy a writ, it would >
. m

that no alteration in the frame of the action as to parties (';m 1.'

made by ann-ndnient under this Hvic. It is to be observed :\\-^, th.u

Uulea 2<i7 and 2(>8 point to the service of added defendiuit- wiil, i

writ. Uiili -*'t*l. et ti'i.. (and perhap?! Hulc 312) would seem to uM>ly

where lui iiiiiendmeut in respect to the parties is desired.

It has been held under the similar provisions of the Irish Judiiiiiurr

Alt, that a plaintiff amending witLout leave may not add !i fr.sh

cause of action not cover-d by thr indorsement of tlie writ, and iliit

such an amendment is liable to l)e moved against under Rule '.>*'\

Mdorv v. AlurUl, 8 L. K. Ir. 245. Such an amendment may ;i:T.-t

the costs of prior pleadings, and on a motion under Rule 3<)1 ^U'

:

costs may be provided ior, but under the English practice, and i.mw

in Ontario (see Rule 244'. it is not the rule that the statemem of

claim must be no wider than the claim indorsed on the writ: >-,.

Ivhnson v. Pahner. 4 C. P. I>. 258: and Botirkr v. Alexandra II Ad
C(t.. AV. N. 1877, 30 (exct»pt when a defendant has not appeared, mi]

a statement of claim has to be delivered, in order to found a nn'tJDa

for judgment) : Gee v. Bell. 35 Ch. U. 160: 56 L. T. 30u : ana >

Gibuvn v. llieb. 1 O. L. R, 247, where defendant, by appeiir;m >

.

waived objection; and there seems to be no reason why thf i-i.tm-

liffs should not, except as to parties, make under This Ruh iis iari;-

amendments as by the former Chancery practice might have i">]i

made under an order nf course- us to which see McGillivray v. 1/^^

Voiik-cy, (1 v. R. .%6. The provisions of liule 301 will enable th. -l-

fendant to obtain the imposition of any terms that may be jmt.

Where the writ claimed damages for wrongful dismissal and plrui-

der. but the statement of claim was confined to the former cau'-' 'i"

ai'iion only, an amendment made under this Ruh setting up tu-

second cau!*e of action was held to be proper; Rodger v. lioxon '.'
.

V,) V. R. 327.

Where a plaintiff has obtained discovery, he cannot thereaft*T 'v

amendment add a claim which, if it had been originally made, wnll
have fliseiifitled him to discovery, v.y.. ;i <l;iini for penalties: /I'l—

Croilrti. .'! O. L. U. 38:1.

The pljiintift iiiav not chance the place of trial by ftmendmenr n'l

der this Rule Hull v. V. Briti»h. 10 T. U. 622: and it h.is nl^;.. In
held in Knuiand tiiaf he may ii"t. by aiiiendnient under this A'or

.

supply !in oini>^si<>Ti to name the placi' of trial i-t liis slntein.ii' .f

claim": T.ookr v. UA«(e. X\ r\i. P. 308. But this may not bi' -;' n.

Onrario, for it would not l)f known where the place of trial wn> "*

:»-.««BV;T'-«.yfl ''^^^^S'^M
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\^: while in England the etfect of omitting to name any place is thut Rule 301.

[be notion is to be tried at thp Middlt^sex Sitting.*. Such an anipnd-

nifiu ill England, therefore, wnu!.'. ,'noijnt to chnnging the plncf ot

triiil without order, but would not have that effect here. See nlwi

p.,>nll V. Cobb, ri2 L. T. 183.

WlitTO the plaintiff amends after a statement of defence hat= btM'n Amend-

put in, the def<'ndant may amt'nd his statement of defence ""''*''
"'*!|ilu'^

Hull- lUtl; or put in a new di^ft-nce. or may proceed with his nriKinal IJ^'^y.

iJpfi'iiit' : Boddy V. Wall, 7 Ch. D. 1(14 (not following Durliitit v.

iinriTKCC, 40 L. .h Thy. H'tS : W. \. 18TT. IS'il. When- th'- plaintiff

iiDieniN liy striking out claims («> which certain parngrai-hs of thf

(iofpucc make an answer, so that they are no longer ncccsfiary. it

wdulil ''cem that defendant need not amend by striking them out:

Chri^'tU V. Ion Specialty Co.. 18 C\ L. T. S-' : 34 C. L. .T. Ifi3. As to

cosf; in such a case, see note to Rule '.Wi. If he neither nmends nor

p\its in a new defence, if is presumed that the original defenci

srjtri'i as a defence to the amended statement of claim.

At'i'-i- Jill "rder whi<-h extended tiie time for delivery of the defence Time limited

until after particulars of claim should lie delivered, lui nnien'ied ''"" aniemi-

stntenient of riaim ilelivered without leave wiis held to bo irregular:""'"*

iiithonit V. main, o O. L. R. 48. And see ConfLd4ratit>ii lAfr v.

Mo'.rr, f. <>, L. R. W8.

\\!i. !' r.fter judgment a defect in the pleadings is reijuired to beAnit'ii<l-

ameitiied. ordinarily the judgment will have to be vacated: \\ ilgreaa """^ ^^'-^'^

V. Vnuriord. VI V. K. lU-»8; Vhirl; v. (nuprr. l.l P. R. TA \ after a J'"'*'""'''^'

linal jiid;:ment in favour of defendant, an uniendmpnt by adding a

partv plaintiff so a.s to reconstitute the suit was refused; see Jnhii'

fit'ii' V. fonmmrrH' 0(m Co.. 17 P. R. '-*!t7 : 18!t8. A. *". 447: and
Riilii .ilL* and 'Ud, and notes,

301. Wlifre a pleading has hccu amendod under Rule uiwiiow-

3iHt. fhc oppttsito party may, within ei,L'ht day>: after the ""lend.

(lolivery to liini of tho amended pleading, npply to the Court """'

or ii Judge to .lisallow the anit'udment, or nnv part thereof

as nmy seem ju^t. Rules tj.'ird June. 1894. 1328.

Varies from Eng. (IHSi) R. 'M'2. so as to apply only in the ca.se

(if an amendment by the plaintiff under Rule 300.

The giving of security for costs has been imposed as a term where

a n>w case was raised by the junendment : X'lrthaniii'nn Coal. Irnn

a lldflf/oM (V*. v. Midhntd »'*iwoh ''"-. ~ ''h- T"-. ''Ot>. See also

ti<un->,r V. Voultrr. Trf) L. T. 321 : 53 L. .1. Chy. 000.

\VI,.'re tiie plaintiff' issued a writ indorsiil for the recovery of land,

rlnitiiinir as reversioner and under a surrender of a lease; and the

tieft'nce was thiit the lease was in effect a mortgage, and the surren-

der wns obtained bv fraud, im amendment by the plaintiff asking, in

the nlternative, foreclosure of the land as mortgacee. was disallowed

mi motion under this Ruin Mrllharfjru v. MrOinvh. P. R. 157.

Wliere a iiliiintiff strik--^ nut allegations so as tn uiake tlie answer c.-^ui.

of (iciendiint useless. ili.' n. fondant may apply under this Ruh for

th" I'osfs uuu."'es'<jirny inrnireit: soo MrdHlinini v. Mcf^oiil' ". P.

11. :>*;: f'l'irkst,ii V. li/ii/-. 4 Out. iH^'. : Strirkt>niif v. Stru-I.lnml. !!

r.i\iv. -JfJ; ]lav'>y v. Ih-x. 2 S. .V; S. 11.1: ]ft>iiii'«,, v. Riiniham. 1

r£«y»i*i'-v?s<>.-ii:ar,-. iVd i'l'^i^/^^sm^S^stSi&.'^'^ryYij^^
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Rul«i Ha. 1*^: Dan. Pr., 5th ed.. a51-2; Bourne v. Coulter, ^i L. T i

302-304. XI 1,. J. (jby. tilW; A'tdcfco«om v. Hooton Park Club. 18 Tim. s, "ra
See also \\e4don v. At-a/. Itt y. B. D. 394, in note to Rule 2ys.

PJ^^«°' SOa. Where a plaintiff has amended his statement of riaim

othM «rt?*^
under Rule 300. the opposite party sliall plead therein or

»fter«men-i amend his pleadin^^ vithin the time he then has to \>k-M. nr
"**""'

within eight days from the delivery of the amendment, wlu.h

fver shall last expire, and in case the opposite party 'la.

pleaded before the delivery of the amendment and dot- n-it

plead again or amend within the time above mentioned, iie

shall be deemed to rely on his original pleading in answi r r,i

such amendment. Rule lv'48, amending Con. Rule 303.

The Kng. (1883) R. 313 is similar.

For the reawn for the latter provision, see Boddy v. Wall. 7 ri,
I). ItW; Powell V. JeucHburj/, U ';h. D. 34.

This Rule haa been held not to apply where amendments ar- i
.

, j.^

nndr'P an ortier : Thimpnun. v. Hov:iit,n. Ifi P. K, ;iT8.

Either party may amend his pleading? at any t i;,

wjliiout order an filing the written consent of the oppo-ui

party or hi.'= solicitor. Con. "Rule 428.

3i04. Tr. other oases application for lea\e to amend inav

be made to llie Tour* or a Judge, or to the Judge at the iria!.

and such amendriK'nt may he allowed upon such term.- ii.-^ u<

t'ost* or otherwise, a> mav seem just. Con. Rule 429. I?ul*'s

23r<I June. 1894. ]3';:.
"

Til.' Knp. (ISH'li R 314 is to the same effect.

TliH Knglisli Rule peems to Ik' intended tti providi' the iii'i.l,. m
whifli nn applicntion under Pulr L*livS is to be made. The ohj^-'f . f

the [irti>-piit Rule is prubfthly tlie same, and m> ruthorizp nii api)lir u-u
f'T leave to amend when rhe time for lioiMji so wittiunt leave r,iiil> r

flif preceding Rufm Uax '-spired, or in cases not within them. -./,.

the case of the amendment of a counter-claim after n defence ni

it has been delivered. Tlie latter case wa.v met by the former ("mi

Rule l'_'.">, whicli jiro\ idcd for nn amendriirnt of ;i rount"r-clHim vjtiin

ii spfoifieil time (aw is still the Enclish practice untler Eiiir. ils^::'

K ^^^^\. The effe.'t wan that until that rime had expired ti;-

pl•ndln^TK were not closed: Uninrr v. Tu)if. 1',* P. R. 280: anil ;1,.

trini of til" luriuii \\;i.s ibTeby ilelayed. The former Uiile 42.' w :-

thernffirt' repealed. jirHl ii sp'Tinl .ijipti<'ntioii reijuired Kv Rule i:;j7

f.f li'.rd .Tune. 1S!>4. which, with Hiile l:'!i. is con.solidated in >!,.

present Itule IHH,

.\ cfnini'T-rliiiriiine deiendant nitist thon-fore now make Ppr-i;tl

appiicatinii if \\\- desin-s to ninend hi.'^ count er-cl aim unle^v i!:.'

opp'wit" i)arty 'onsenis : Rule 3(>3.



amemum; 1'Li:auings. filS

AmeKdment of PleadliiK* bjr Iieave.—General Prlneiplea. Rult 304.

— Viiieinlments wlue!i justice lequires are to be allowed ;
spp Ifuir LUl'

and itotPH: hut it iw to be justice to botU parties; tberefori> the al low-

am,' III' iimi>n(Im''nt8 to pleadings is subjiict to limitations t.'> uiift

tli,.
it'i|iiii**'ii"'i'^* of justit'H, and so tiiut rhe whole nature i>f the

nctioii mav not be cb^inged by amendment : Blankhom v. I'viiroir. 21)

W. li. 237; 43 L. T. ««8: Raleigh v. Ooaohm. 1898, 1 Th. 73; 77 L.

T. 429; lioac V. Crodcn, supra, p. 480; and subject also to whether

justice will be advanced, having regard to the nature ot the proposed

imendiiient : Mcllhartfcn v. MvGinuin. i* I'. K. ir>7
;

Caughill \

rinri: P. R- -A"! : 3 Ont. 2«9 ; Hendrirks v. Montagu. 17 Ch. D.

(U'J: nv/don v. yeml, 19' Q. B. D. 394; and to the time wheu thi'

a;»piication is made: see Cropi>ir v. .Smith, 28 Cb. D. 700; 1" App.

ins. 24U. and other cases, infra.

An action may, by amendment of the writ and statement of claim.

I,f turned into an action by the Attorney-Ueneral at the suit of a

rflnmr without prejudree to a pending motion in the action; the

[-,,. v-nry sanction <>l' tin- .\ttonie,v-(;eneral beinc obtained: Vnldiccll

V J'fuih'nn HiirhDur. ttc. '1 Cii. I>. 'JL'T ;
see Mounsiy v. EnrI of

l..,.,.^,hili: h. U. (i Chy. 141.

An action asainst a Minister of the Crown will not be allowed to

hf ;iiiit'tuli»d. t-n as to make it an action also against 'be defendant

I- ;, i.tiviite individual: linlnoh v. (;<,.../,-». ISJIS. 1 Ch. 73; 77 t..T.

4J!l; :ind sep Smilh v. Itoyd. 18 l\ U. TiJ. 21H}.

Ill Vargill V. Bower, 4 Cli. 1). 7s. a defendant nho had put in a Materiality

jiiiir defence with another wa-s allowed lo aniemi by raising defences"* "uiend-

.vepiinUely from bis co-defendant, and an affidavit showing the na-
"'*^'"'

tare of the new defence sought to be raised, or its materiality, was
iiot required: see also Long v. I'rotxley. 13 ("h. D. 391: and t'hester-

fjrhl y. Btacfc, 25 W. R. 4*)9. From subsequent cases, however, it is

cle;,r tiiat, provided the position of the cause is sucli that the Rrantin;.'

lf,n' to amend wi!I noi work injustice to the opposite party, rh*"

materiality of the amentlment is a matter for consideration on the

iii'Tion, and it would seem that tlie Conrr or .ludge has power to con-

'iiler the nnien,inient and refuse to allow an amendment which is

Immaterial, or doe.a not appear to be true, or capable of beintr -iuh-

.stnnri;ited: .see McUhnrifey y. }tfflinnin, in note to Rulv 301. or which
wdiild set un an unm^ritorious flffence, where the time for ralaing it

viUiniU leave liiis extdrod : see Cuii/hill v. I'fttrk. P. U. 471 : 3 Out.
2110: Oaten v. Fort'^ttrrt. 4 Ont. ">,'{..: Macfuulo v. Fon.Nt. 4"> W. U.
.-•IV 1897. 2 Q. B. '^31

: Holland v. tcWic. 1894, 2 Q. It. 34R.

Wli'-re iin amendment of a matter uf jifroiint us stated in the
[Ipiidings would be allowed before judgment, a simlla'' amendnn'iit in
le^pi-cr of aeeoiints {il<>d should be allowed in the Master's Office:
r,.Hrt V. Unllniid, i Out. (188.

Stage of ProcBcdlngi.— Anplication should be mrtde ai as early
;i -itiiFe ns possible. Iielny wiM be a rirciii:isrance to Ivi' considered
ifi foiiiiinc an opinion us to the justiee of allowinc an amendment-
'i.trk- V. Wratl. 31 Ch. \\ t'tS. The iluUn apply and (onfer power (o
;il!'iw an amendment so Innp as anvtiirnp remains to be done in the
cn<.': Thr Ihikv of Hurrhwh. 1S92, P. 212.

It is not necessarily u,o late after reply or issue joined: Clirstvr-
pl'l V. Html,. 2.'» SV. K. 4i>'.t: after the cause i« entered for rriat

:

li:,- V Ihjvifx. 2 r\\. D. T-J-t: at ihe trial : rtuddiufi v. Mitnhrh. ] Pb.
!. 42; huiff v. Corlr. ib.

'*'
: l.nni; v. CroiKlrt/. 13 Ch. I>. y.SH

:
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Kale 301 tiallingcr v, St. ilhgn. 41 L. T. 40(1; Qrcrn v. Smin. lb.. r,s:i. .-,;,-.

\olirl'H h'riiloitivcd Co. V. Joncn, 17 Ch. D. 721, 724; Laird v. lin.im
lit Ch. I). 22; RuHitvll v. Cfltiarfn /.i/c- -U*. Co.. 32 <*. I', lir.r, : /,/, ,

.'

hum V. /'ffirosf. 29 W. R. 237; .Vo^Offe v. Jackaon. 11 (J. I(. I>. i,^';

.

Hiding v. ttaickint, 14 R 1). .VI; or after a nt^w trial lin- 11^,11,

ordered (in which Inut case the action \n in tlie same p<»iitiiiii n^ if

it was at issue and had not been tried) : Hunter v. Boi/d. <i O. ],

R. <13!>. (In ^^uh tames the upiiosite parly may sonierinii-s ..i.!;,;,,"

co«t8 i 'curred :ii respect to the old pleadinRs: >'ee Dan. Pnif., ."uii

e<l.. B-'I-.TJ: or, if a phiintifF, lie may have the opportunity piv^n hin,
to consider whether he will difscontinue: see Editon Tt'leiiht,,,, c,
V. liiditi ffubber V>t., 17 <'li. I). I.'t"'. An amendnifnt may si!-.. i,„

allowed after interlocutory judirment, but liefore aasejwraent nf ,.ii|..

npcK: Thr Duke of Bucclcuch, supra; after verdict, but b^fcn" \i\.\_-.

nient : Stillitray v. Toranto, 20 Ont. !»8; .V«(id v. Murroir, \n J., r,

liwt; or nil application for a new trial : Ecklin v. Little, a4 Sol, .Inn,'

~A\: but an appMcjition after final judirment is tfio late. cy.'.')ii 1 |. i,

the terniN of vacntinc the judsnient : \Vilgrrt/< v. Cnticfunl. 12 1". U,
tir.M: Clurkr V. ('unper. !"> 1'. It. TA. See aNo .fufumtnn v. /i,,'-.' ,.

(/(/.t f'f... 17 I'. U. 2!(7: Durham v. Rohertiian. 181IS, 1 Q. It. 771 ;iii,|

KCH iiotHs to WM/e 312. p. 527.

At the trial wher*> nil the cvidenof that could tlirow liulil <ni i^

case has been given, it is a mere matter of form to ndapt tlu pi- .1-

inxs to the matters proved: (lOtigh v. Hriirh, fi Ont. tHKt : in ur'l.r

to determine the real matter intendi'd to he tried: Smith v. lii.r,i, ]s

r. It. 7)5 (but see IS l\ i{. 21»ti : Stilliirai/ \\ Toronto. 20 Oni. !•'

see also Tkr Dictator, iwcj. 1'. it5 : Wiifilt v. ftoMhrnillr. -^ riw -.

282. and Modtra v. ,1/.. 1" 'rimes, WW. where a zreater sum h;i'. ;ij

been awarded than was claimed amendments nccordinply WfVi' ni.i i..

in rhi> writ and plendines, Kut where iin aiiieiidment of the p)i'!iil w-

i»i nllowi-d at the triiU, the amendment should bp made as provid'.! '

Rnlr .'il4. Judgment oiicht not to b<' entered until the amenriin, n

his lM>pn made.

I.pnve to amend .should as a rule he atiked before arcnnient ot' ili.

case as it stands has failed: t'rupper v. Smith. 26 fh. D. 700; -Iom-^

V. Smith. 1H!H, 1 Ch. :tK4 ; Hrovne v. Dunn. 6 U. fi7 ; Stihs ^. /.

Brie. etc.. Ry. Co.. 17 P. K. 224.

MotloB before Trial.—The pxpn^ssion "'Court or a -Tii'Il'.'

gives jurisdiction to tiie Master in Chambers or other nfficrr Ikuui^
like jurisdirTifm : see notes to Rutr/i H and 42.

Tlie iippl!raf.»n should be made in Chambpr-. before trial :i- 1

(renerai rhiuR: Marriott v. Marriott. 2<1 W, R. 4H;. It sho-ild b.' \\\:v\-

ordinarily to the Master in Clmmbfrs or Iik^ officer, upon notice, nti!

the iiineiidments should bf speciHwl. ,>r their nature stnie<l. ejihei- in

thp notice of motion or in the afidavits in .support of it: see f.int.

rrtirr V. Xorrfyn. 30 C!i. |>, ;»1.S, The condition in which the iiriii..

Ma ml-; shonid hIso Iw sh^wn.

AmendiBeBtB allowed.— In lildmlrv v. ftnrpir. 10 Ch. ]*,

p. :iH*\: itnunwell. f,..!.. ^»id his prncTi.-- m Chambers ha.l 1 u

s'tvt' lP8\t' 10 aTB»'nd. nnlesR satisfied that the party npplyim: ^\

actlne m^ht fid' t that by his blunder he had done -..>ni.' injnri
his opponent which could not 1>p cumppnsated for hv costs or hiIm

wisp: foMowwl in R.- Tni,ur\ Traff;rd v. nin»r. 34 W. R. .">*!
,

L. T 4iW; JTwrfr v. Spr,,,;. lit', Ch. D. 770. 773: Cfnyfiprdr v, f,,
tiirrrial / m->«. 32 \V, i;. l.'.l. 2'".'-'. See nisi. Cj»,;,», r v. S,tiit'>,
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Ch. I>- '11: Hhickte v. Laterenai', '2 TUbm. TTSi tittttard v. Ji/i fro-

Boiilati. etc,, 10 Q. B. 1>. 1S<»; ./ohnnti^m v, t'o»« it m'-r*' f>«j< ("'/,. 17

i». It. LitT <»ee B. C. id P. C, 18y«. A. C. -HT : 78 L. T. ^71(1. For.,

the niiullar rule in cumh whore au oxtfnHion of lime is apjilioti [or, ai

M'e notea t<» Uule I'M.

Tlie I'oiirt of Appfui in 'i'ililvuley v. Uatper diiiilied. in ^e^|)t•^•I m
an uDiendmeot at tbe trial, tht* itauic prini-iplm) vl» if tbp appiii-iition

had iK^n made before trial on motion: st'c iircen v. Hevin. 13 Cb. D.
.'*». u95.

Wherf. by i '*l'l> >>i p'f'adinK, (be legality uf a will intpiiitotl to

Im; imper.obed wa« admittt'd, Ifave to amend wnn granted: Nmith v.

.sHiiiA, 5 Ont. 61M), »Jl>8.

Irfave to amend will generally be jri-anted where there bai* btien a

sliii ill pleading, but luit, iu general, su u» to raise a fret^b cau^e of

liwtiU

Vorki: :i\ \V. U. «:>; 47 L. T. aSl ; see liu,hli.,„ ^

l». 4J: /foicH/ft V. (imcbtu. ]S!W. 1 Ch. 7;;: 77 I

action: Clarke \

Murdoch. 1 Ch.

T. 411J.

Uave to amend may b** t;rantod, though ihc proposed amiiKhiii'iit's

M'l up a case not rai.-'ed by tbe i-luim. and may require un Hdjoiirii-

luent to obtain fresh evidence : Budding v. Murdoch. 1 Ch. L>. 41':

sw, liowe\er, tbi' reniiirks hn to llie ln'iulnotf' In tlmt case, Hv St,

SiU'itn- Co.. ll' Ch. 1». at p. U'2; litlta v. Douyitty. .', 1'. 1). I'lJ. And
liiHf will in u:eiieriil !« ;;niiited. on proi)er tenii«, so n.s to (.inibh' ilio

fpal iiuestioTi between the parties to be tried: Ltiird v, Itriggt. V.t Cli.

n. SJ; Kurtz v. Speucr. :StJ Ch. I". 770, 773; bii^ «.<• .VHiir/i v. Hwid.
\s l\ U. 70, 'JMi. See also notes in Rule iili:.

I'lidiT this Kttfe, uml liuU: 31L*. a plaintiff wa.<^ allowi'd u> aiiieiid

Ills stiitement of claim in an action on a hnilHin/ <-oDtract by in-

(Ti'ii-im; the amount claimed lur extras, and to amend his reply by
cliiHu'iiii: atH-eptance into non-mct'ptnnri' of money piiid iiU" Court.
tlif Cmirt being t<atinfied that ibe plaintiff had nuidf n mj-'tiik'', ;ind,

oil limiint; ii out. bad moved wilb reasonable promptness to correct it.

ami lliai mi real prejudice was done to the defeudant ; Vine U-r v.

/,*...". :j (t. L. It. 1119.

^\|l.Te leave in necessary and tbe defendant is out of th>' jnrisdic-
iioii. ihe plaintiff must shew that tbe amended claim is in respect
ul a liiii^e of Hi'tion whicb would have entitled bin), had it been pre-
tViTHi in the Hrst instance, to lea\e to issue the writ for service out
111' ih.> jnrisdietinn : Holhind v. Lr^lu; \H'M. '2 t». W. 'Mf,: U'xiuhuum
\. MvrHlhcli. IT V. R. J77.

A ili'fendani was allowed to anienl his defenct by Betting up the
Sr:iiiiie of Limitations as an additional defence; I'uUiTgnu v. f'lii-

;n,l 1 (imidti /.. ,( N. fu.. 17 1'. R. 470; and see Willnints v. l.inunrd.
I'; 1". U. TAA: 17 P. H. 7;i : and Hogahnom \. Mr<'„lh>rh. 17 1'. I!.

As to selling: up the Si lute of Frauds. s!,.e IHmnlrj/ v. Unrrixon.
IT I'. 11. 4:i."». .YJ.V ... .. , - . /

Aaiendineitts RefnseA.- Tlio Court lui^. howe\er. n di«{Teiit>n
.,

ii- in the ntnendment :
^^^^ \=<hU\i v. Tatth-r. lo Ch. I). 77L» : Oaten v. r

/-->/'(». I itiir. :>:;:>: nnd leave was relu-^ed nt th.> hearinc. where
rm (.iison :ip|»enre.t why the bill was not aiiienib'd whm the iinswer
raiiie in: (tfford v. <)ff'>rd. 1 CImrl. Ca. (<'ouiIi HC; ^..,. I.„irt},rr v
lh>fr.r. ::- W. It. .-..-; .10 I.. T. tUn : nnd where thr .'fT.vt of allfiwini:

iV.i aiii'Mi'lii i'lil wrtuld Ik- lo i-iniiiic| ih<- iilaintifT in i\>-\\ rissjirn, nu,]



518

Amend-
mpnta

:0S80UDATEl> IILLES.

i«lilw- ii™ . ! •.-. i'dciiM.. V. t,'o»liii. 41 Ch. D. 563; W rl.. 1

ISi- oi wbfi ui' tMfl claim woulj take away a ilcfenct, »ucii

of t'be Statuii- f LimiUIioiiB, «llich haU accnieil. and would ck. ii

the lubirtamial ri8ht» of the [lartiea: a«*.o» v. ftniKAouji/i, 01 I..

U'nv> WB- ieto»«l. where the Judje thousln the amendment .\o.

merely enalile the .lefeiidanM to raise, t.. the plaintiR'-, title t.i .

a tefhnlcal ..l.jection which wa» not raised on the plcadiu«» M- :

nuired !> Itul, L'71>. anil which the d.lVndBnt never intend..!

raise, till he a.lroitly sought ti. avail hiniself of it at the l...|ii!ii,

CoUetIv V, (;.,„Ji. 7 Cli. I). S4^. see also lauakM v. i'larl.. :< I:

471- Oati- V. turialiit. 1 Out. 535. So also where the i.'"!'"-

nmendmeuis were irreli.vunl - Liver v. Ouoiuin. \V. S. tS»T. !.

\l.,.„i V. I)url,m„. •.•! 1). B. L>. S)l ;
ilanlmll v. /,«...//.". W

1SIS!> -'J:;; or inconsistent and nseleaa: fciilnl yu.cii.Iuu.J. .n

(;aH»i< » Times. i;.'i ; or wlier,. the eSeet w..nUi be t.i rnis.. ^. i..

question which would involve an estate in further intnraci.-.
.

nimht more conveniently Le raised in fi sepanit.. acti.jii K- ' .-j

Blighl V. Uartnoli. 42 I.. T. 531: or to convert a chim bawd ..

-ubsistiiie lease into one ba«ed .m an eviction: Vta dy v. .S/.0.,

Ch 1). 39: see also Clarki v. M'raj;. 31 I'h. V. '.IS: t......

Bornfcol B Cii. D. 753; MrlDutrgey v. J/cOianfa, in note t.> ;.'

3(11 ; /(locts,.... V. f;,/,.„r,/-. W. N. l!(7n, 17." 24 s.jl. .l„„r. .

and where the jilaintill" had ..le<'ted to claim in a manner incons.-

with tlK. proposed amendment: Curf/ill v. /loiter, 10 C*h. I'.

Umimr V. fa..e, 2» Ch. 1). :i.-Jl; /.oict*.. v. Hcoier. 41 Hi. 1>. -

.V.1 L. 'r. txlti ; where a new defence would be raised, after fnijur

the defence on the recori Sulti v, L. Uric. etc.. Hy. Co.. 17 1'

^24; Iniipir v. .s'mit*. 21. v'h. Ii. 7(«i: Liiht v. Haiclci/. 2!1 On

and where the effect would h.. to raise a new issue merely to .1.

.

mine how the costs of the action should be borne: Wfbb'r v. 11.-

tr"'.<l W. N. 1S,S1. S; or to raise a charjre of fraud when tti.

has lieen IniiiKhed independently of fraud: Bendnckt v. lliirliv

Ch. D, CA2: Uriilleu v. lilack. Times. .Vjl) : Kiimoiida v. Cir„ ;;

34 W. R. 31M ; Lever v. GodKin. supra (but see Riding v. Hae '

14 r. 1). 5«l ; or rice fer..o ; Uuohar v. Mcik. ;!2 C. P. H'"'
:

'

raise a defen(.e under n section of tile Statute of Frauds whicli

not been pleaded: ./o«e» v. Umith. ISIl. 1 Ch. .1S4 : or to retiulr.

addition of parties, and raise a new case: "SohcVa Exploa^vcs '

.Ifittes. 17 Ch. P. 7*21: Kdt^rniv v. Vohrtt. supra; Ralritjfi v. <;.,..

77 L." T. 420 : 4*1 W. U. 112 ; and were made too late, as wher.

trial was approachinp and the amendment would have the eff.

.

delavin^ the trial : Tottenhtim Local Hoard v. Lea Conner' .

Boai-d. m L. T. Jour. 244; .lamCH v. HmM. tupra : Clark v. 11

31 Ch. I). 68.

Where a claim was for specific performance, or damaRes for hi

of an agreement, and the plaintiff, pendine the action, re-sold the

jeet of the contract. notifyin;i the del"..iidnnt of his intention to «!

but went to trial without amendinir his claim, it was held tha

he had ilisaliled himself from enforcing specific perfoniiaiiei

action must he dismissed. l>.ave to amend at that stage hy str

out the specific perfoi ninn.e claim was not considered proper
:

'

ffrarr V. I'asc. 2S Ch. D. 35G. See also Cropper v. Umilh, 26 C
7(Nl; 111 .\pp. Cas. 24».

In an action for personal injuries, the defendants denied the cli

of neirlieence. .\fter more than >i\ months they proposed to a'

by alleging a contract that wonlrt transfer the liability to a !

biidy An action against su- h local body was required by st.
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,» -or hroulht within »ii months from the n.'i-nml or lhi. i-«u»» of Rule 3W

l.ii.iii 1.1-nvf to ameml wo» BCT-orrlinBl.v refill . I. b» tli.- vl'imtin" woul.l

J, irr.iiiiHliiiWs iDJorwl. and covild not Iw ri'Monvl to thr snm.' p"»i-

tlon a« tictow the detrndi %• mistake In piracling
:
X(.«ur./ v. 1/.(i.._

.°,(„» Tromirai/. Co- 1 J. B. D. .VWl. *.• .ils„ K. <.'»«l...,/, n.

L. J. fhy. JOB.

Tliniiwii th'^ rourt will not allow an nmi-ndmeiit tor the imrjmx,. of

wuiiii.' tii> an unmeritorioo!* tlnini or defeniM', ,\i't the defence of the

Simite o( Limitations is not considered unnieritorioils Pall, nun

[\.,.lnl famda Lmn fo.. IT 1'. It. ITIl. See also n..te To K»(.

i|<„m .i Aa may fce J«»t." —The terms on which an amendinent

is illowed are In the discretion of the Court or Judge, nccordinK to

Ahal the justice of the ,,i.rticnhir ciise nsiniis's ;
ll„o/(c» y lln,«,l.

ISO" o Q. B 317. The opptviite party must not he iillowcd to he

nreiii<hce<l : Kurii ^. S|..»c(. ;i(l < 'h. \\ T74 : and will he siien nil

pr^'i'iT opportunity of meeting new m.ltt-T :
see Ittiil'li'tfj v. Muidorh.

1 Ch. 1>. 42. and other cas.-s -tHItra, in which application was mad" at

t!i.. trial, or. if a plaintiff, he nia.v have an opportunity ffiven him to

rofi-iilcr whether he will discontinue: see Hflin'in Trlri>h>nii 1',,. v.

r.li,: RuMer I'o . 17 I'h. V. IS".

\Miere a pli.iniiff in allowed to amend at the trial In s. itini; up a

n... .-i-e. the .lefenclatit is j- ,l,l,il„ ii.wwiu entitl.d to put in a

Jif.'iicc thereto; A7»...I<|/ v. UnrrUi,:.. IT l". U. lj."i. oj.".. where the

Statute of Frauds was allowetl to he s.'i up.

'Ihe time to amend or deliver a new ideadins will vary with each

ens.' I'ourfeen davs was allowed in /''""( HiiiW/n// .V..fi. („ v. Pflrt.

W. N IS7SI. 2(H; a week in Clir.trifiil,! V. tllnrk. 2."i W. H. 4I«
;
a

neinlli in HiVliom'ou v. /,. .1 V. »'. Knilw'iii Co.. 12 Ch. II. 787.

\\1icrc no time la limittal hy the oisI.t. /i'i//e :ilt.' nj.idies.

Coit«. ( "sts are in the ili-netion of the Court or .Tudiie :
Itiilr

ll:lii-. and are jjenerally awarded so that Ihe opposite party shall not

have to hear Ihe expense, either of the motion to ametul. if any. or

*if prnceediiurs rentiered unnecessary, such ns co^t.^ of trial
;
Vhr^lrr-

f.U v. BInrk l", W. R. 400 -. Carmll v. Boiecr. 4 Ch. P. 7S
: Kin<i v.

f.,rAi 1 Ch. n. ."; /.,„, v. fY.,..W,/,. i:: Ch, I>. :!1I2
;

Kiirl- v.

Siam>\ .W Ch. D. 770; Kr liaulard. " I.. .1. Chy. '.tHI
:
or of plrad

uigs, etc.. r. idered useless: Dan. I*r.. 5th ed.. 3.M-2: the costs may
-emPtlniPR he 'esertttl to he dispftsed of when the merits ure trieil :

/.•..• V. /)oi>ie«. •_> Cti. It. Till: and y../«-r. K.r(i/o.ir-c, Co. v. .f.,iic«.

IT Ch. Ft. 721. in which the costs jjiven to the i)h)inlilTs hy the .TudLte

,11 the trial appear to ha.e ,ne ,.d.'l costs of amendments, which ap-

jMientlv were ne«c-,M'ry iti cinseqnenee of disclosures made hy dcfeii-

:l;111t'^ Clerk.

305. If ,1 partv who has ohtiiiiiod lotivo tn ami'iiii does ii,„(.

not iimcnd within the time liniiteil '.v the order, or if no tiniei;,",",!;;;!

is limited, within M flav- item the d«tp of the order, the'"™'

order shall, on the expiration of the time iimilc.!. .
- "f the

1 1 diivs. iis the ease miiv lie. !ier-.itne >•" '"e/e void, unless the

time i- extended by thi; Court or a .Tndfft-. fon. Ride 130.

stnmc as the F.nir, .'18KI H,

M. ifnn Chy. Orders. 4th ed.. 4!.".

I. and
Ditn

Chv. C. O. R.".
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C0N80LIl)ATED BIILE8.

S06. A pleading mav he amended by written alteruti n,

in the copies filed and »ervcd, and by additions on pa|" i
i.j

be interleaved therewith if netessary; unless the auiea<liii< in.

require the insertion of more than 300 words in any one

place, or are jm) numerous or of such a nature that raakm,'

them in the copies filed and served would render the •hum

ditlii'ult or ini'onvenient to read; in either of which um- liie

an.eniliTient shall he made by delivering ii re-print nr in-li

copy of the pleadings as amended. Con. liule 431.

Hubatnntlall; tb'. sainp a> tlie En(, (IHKIi U. :110.

The Dumbrr of wurds mt'ntioneU in the Eng. It., viz. : 144. m^t^.-

two fnllon a cnrdinc to tlic Ktigllsb uickIp of tomputntlon by \\lii.li

II folio is 7'J words.

In John V, tioiid. I-, It. 1 C'by, IH, It was brld tbat, Iliough nm nl

mnits to a l>ill did not in an.v plaw <.xcp«i two folios, thp cleik «(

Itfi'ords and Writs bad discrftinn to rt^fus*. to (ilf tbi- liilt Mitlioir ,

reprint, if tlie aniendiupnts wt-n' inimprous mid L-omplicutcd.

807,— ( 1 ) Wliere n pleading is ameuded, it shall l>c iniiik.'4

with tlio iliite of the order, if niiy, under which the siiini' i-

80 amendnd. and of the day on which such amendnii'ui i-

made, in niiiiiiicr inllinvintr, viz.: "Amrnded il:i\ "f

under order dateil day of ,''

Same a« Em. ItSKti R. 317,

(2) The oirie:,dnicnt shall he written or interlined in ink nf

a difl'erent colour from that used in the original pleadiii.'.

Con, Rule 439. amended.

TiR'se direttiuns fippi.v to thp oojiy filpd, but an omission to similar

Iv mark thP ropv o" thp anipndt'd plcadine. dpiivprpd niidpf Ifiih :',iis,

is unimportant : Uatniicr v. Cliffoa. 1S1I4, 1 (;. B, SiS: in u, ,-.-.

shall hi' delivnreil in I'neDeii.try.,1 soH, Tlio amended ploadiiis

piMsiiiK". op]>o-itc partv within the time uUowed for amending tlie saiiu'.

Con. liule 133.

Same as tlie Ens, 11SS31 K. :ilS,

Tliis Miiuld seem only to apply to nraendrnpnts made before trinl,

Whprp amendments are made at tbi' trial under Rtilr ,tl4, it is nn;

usual, or necessary, to deliver thp aiaeuded pleading.
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1. Effect of Non-Compliaxce ,\Nn Errors.

SOW. A proteocliiij.' >linll not lip <li.fcaU>(l l.v my formal K..™«i^^

ohjcption. Con. Rule 441.

Tnkon from 11. S. O. 1877, c. 4'.l. .. 7.

»10. Fnloss t!\o rniirt or a .Tiul<ro so iHroets, nun-oom- s,.ii .„„,

pli'ince with tlip Riilos shall not rrailor the writ or iiny net '^HZLi

or nrocppdinc voiil. but the same may he set aside, cither

«l,nllv or in part, as irrepilar. or anieiitlcfl. or otherwise

dealt with, as to the Court or .Tiid<re may seem .iiist. Con.

Rule U-i.

To thi- snmp elTi-rt n» Eng. (1S83I It. lo;iT.

(T in tt'liioll tin's*.
"Otherwlae Dealt With." -l-'*)r tli. .i

jfir.l.* were iilipli*'*! ** iimsl ni*-il l*.v Isny. .1..

,in». 3(1 rh. r. 4-H.

Proceedlnn not Cnrahle. -Srrvi.v of ,. writ of s.in.raon- in-

t..Tl of n notir*.. on n f<ir..iitni.r nhronil (s*..- ;,»(<• Id..* i" n n'mit>

,.,.i(.o„ V. Fihrr. 21 I}, n. n. <•.• an*! '"ivi**' of n wnt witlmjit

ilicwinc llio oriLMTi**! «li"ii *l*'mnii*l*"l :
/'/11//1)— •** v. Fui'iinnl. ..*. I,

II
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COXSOLIIMTED RULES.

T. 858. and service on .i wrong peraon, whether^ void or only in-i-M-

larities. liavp been held to be not remediable. 'The service will l^.^

set aside: lb.; A'eiaon v. Pastorino, 49 L. T. 564.

As to the difference between nn irregularitv and a nullity -..

further Hoffman v. Vremr, IS P. K. 4*3: 19 P. R. 15.

"If unwarranted by any enactment or Rule it (the joinder iti on..

action of several plaintiffs havinj; different causes of action) is in itiy

opinion more than an irregularity": per Lord Herschell, in •SiinirTi'-

tcaite V. Uannay, 18i)4. A. C. 501.

A writ purporting to be issued out of the District Court of ThuDdtr
Bay and Rainy River, after the district of Rainy River hii.i l»,.|i

treated a separate provisional judicial district, was held t'l ln' a

nullity aifi not curable by amendment: [iGtcgtll v. Chadieiok, is p. i;

359.

A judgment purporting to be signed under IfuJe 575, but not \n-i<r>-

erly so, the writ not having been specially indorsed, is a null it \-

Hoffman v. Crerar. 18 P. R. 473: 19 P. R. 15; Appkbu v. Tin,,'..-.

19 P. U. 145, 175.

A judgment irregulnrly signed is not a matter which can be re-

medied under this Rule: Atthth!/ v. Hrrtoriw. 20 Q. H. I>. 7tl4 : i!i.'

defendant has n right to hnve it set a.-<i(li': Ih.; Vt/ight It. Co. v. 'irih.

5 O. L. R. 44:1

Defeits ill [nnreedings taken undtr an Act of Parliament Ciiniiir

be overlooked: see Laiisoi, \. Van. Farnirr^, etc., 9 P. R. 30!^t : R-

Ostrom and •'iidiuif. 15 Ont. App. ;IT*J : Smith v. Bnkir. 2 H. iV: M,
500.

See also Ferrand v. Mayor of Bradford, 8 D. M. & G. 93.

ProetHt-
Irregnlaritle» Curable.—Where short notice of motion had b. n

in^is <iinii>ie irregularly given, but the opposite party had not been injured tiy tli

irregularity, the Court exercised its discretion under this Rule, dis

regarded the irregularity, and heard the motion : Dawson v. Bei-'un.

22 Ch. D. 5(>4: see also Williams v. De Boinville, 17 Q. B. D. is";

Re VoHlfoii, Si Ch. D. 22. In Re MvRav, 25 Ch. D. 19, it wai* hrll

that obje<tion to a short notice of an appeal was waived Ity api»';n-
ing upon it.

An irregularity may be condoned, in the discretion of fhe dm it.

even on a motion for attachment: Prttf/ v. Daniel, 34 Ch. D. 1711:

Litchfield v. Jonen. 25 Ch. D. 64: see Re Pilchcr, Pilcher v. Hnx/^v.
11 Ch. D. 905; Re Evant, 1803. 1 Ch. 252: 68 L. T. ?1\. It wr.s

said in Taylor v. Roe, 68 L. T. 213, that the Vtmn will not c'lu

done n direct non-compliance with the Rales upon an applicatinti

affecting the lihertv of the subject: but see Rendcll v. Orundy. 189.'.

1 Q. B. 16, 21.

Tlic following irregularities have not been allowed to prevail t^

defeat a proceeding : The non-service of affidavits with notice of

motion to set a^'ide an award: Re Wi/gf/eston Hospital v. Steven-'"')'.

33 W. R. 551 ; or with a notice of motion for attachment (see Enc.
(1883 1 R. OIK)i : Rcndall v. Grundti. supra: or with an application
under The Orrrhohlinrf Tcxantx Art: Re n(<rar <( Ihnnan. 8 O. L.

R. 141 : the service of a writ out of tlH' jurisdiction without the in-

dorsement given in the N. B. (Form 2), and issued upon an ord-r
grantwl without an affidavit being filed under Rule 163; Dickson \.

Law, 1805, 2 Ch. 62: service of a writ omitting the address of plain
tiff's solifitor: Hurrxn- v. UanciVi:,- Caoutchouc, etc.. 10 Times. -.:.
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Iiriiniptly.

103- date of service not indorsed under Rule 150; Steera v. Rogem, Rale 311.

1 Times, 183; Foot v. Biuaet, W. N. 1888, 255; service of peiitiou

instead of sdmmons : Re Bethlehem and Bridewell Hospitals. 30 Lu.

D, Wl'; Re Stafford's Oharitt/, 57 L. T. 846.

See Taylor v. Delaney, 3 O. L. R. 380. supra, p. 131.

WaiTST.—Irregularities may be waived by appearance: Re Mo-

Rac. 25 Ch. D. 19; see also notes to Rule 109; but not necessarily

where the liberty of the subject is afftcted : Mcttder v. Fatckr, 1891,

3 Ch. 488; Taylor v. Roe, 68 L. T. 213; Rendell v. ilrundy, 1895.

1 Q. B. 10, 21 ; nor where the appearance is merely to take the ob-

jection to the regularity of the proceedings see Mar.der v. Faleke,

ISUl. 3 Ch. 488; Firth v. De laa Rivaa, I8!t3, 1 Q. B. 70S; 09 L.

T. 383.

See alsu notes to Rules 311, and 302.

A nullity cannof be waived by any act of the party against whom
it lias been taken, nor by lapse of time: Hoffman v. Cifiar, 18 P. K.

473. 19 I*. K. 15; Appleby v. Turner, 19 P. R. U5. 175.

;ill. An application to set aside process or proceedings "';;;«;^'i'»ri^)

for irregularity shall be made within a reasonal)le time, and

shall not be allowed if the party applying has taken a fresh

step after knowledge of the iri-egularity. Con. Rule 443.

The same in effect as Eng. (1883) H. 103S.

If an objection can be waived, it amounts to an irregularity, if

not, it is a nullity: Bank of Upper Canada v. Van Voorinh. 4 U. C.

L. J. 232. The tendency of the cases is to consider defects as

irregularities, rather than nullities : Hcrr v. Douglaa, 4 P. R. 102.

A stranger cannot set aside proceedings for irregularity: I'crrin v.

Boirct. 5 U. C. L. J. 138: Balfour v. Ellison. 8 U. C. L. J. 330;
MrKoKie V. Harris, 10 U. C. L. J. 213 ; Xickolls v. yichnlU. 3 P. R.

201 : see. however. Bonisthl v. SlcMastcr, 6 O. S. 32 ; unless they are,

in effect, fraudulent: McDonald v. Boice, 12 Gr. 48; and see Martin
V. Bovlangcr, 8 App. Cas. 296. See also notes to Riilr 310.

The notice of motion must specify the irregularity: Rule 382.

A writ joining causes of action which under former Rule ,341

(now abrogated*, could not be joined without leave, was hpld to
be an irregularity, and appearance to such a writ was n " fresh step."

within this Rule; and a defendant who appeared, instead of apply-
ing to strike out the irregularity, could not insist upon it : Mulrkrrn
V. Docrks. 51 L. T. 429: 53 L. J- Q. B. ."20; Re Drrbon, 30 W. K.
mi: see. however. Hunt v. Womfold. 1890. 2 Ch. 224: 74 L. T. 45C.
where North, .T., refused to follow Mvlckern v. Doerks. supra, con-
sidering it to have been overruled by Smurthwaitr v. Hannay. 1804.
A. C 494; 71 L. T. 457.

See also Frii \. M<»,n\ 23 Q. B. D. 37.5. and Bo]lle v. Sacker, 30
Ch. D. 24!l. in nnrp.s t<» Rule 102. p. 29S : and TozJcr v. Hawkins.
15 Q. B. I». 650.

An order setting aside proceedings must be served promptly, or
it will he deempd to have been abandoned: MoUons Bank v. hilla-
hauoh. 13 P. R. 313.



524 CONSOLIDATED RULES.

But where a Divisioual Court Hcts nsitte the judgiii«'nt al iId' tr

aud orderij a new trial, delay in issuiug the ordt^v onuiiui b- •

u:- as a waiver by either party: Ki'llif v. Wade, 14 i\ U. (Jtl. Tlir

is a. distiuction in thi;^ respect between interlocutory orders, m
judgments or orders giiing to the merits of the action: lb.; aw :i]

He Lcuhe, 23 Ont. 143.

Where, on the return of a motion, au eulargemeut is granted for i

purpose of remedyinf; au objection to the reRulnrity of the pn.
iugs, and the motion is afterwards heard and disposed of 'in r

merits, the objection to the regularity of the proceedingK i.- i

open on appeal: Itiiuhll v. Urundy, 18113, 1 Q. B. 10.

2. Amendments.

Amend-
mem of

defects or
errors.

313. The Court or ji Jnd<re may ar any time amend iinv

defcit or error in any proceedings; and all such anu'iidni-nu

may be made as are necessary for [the advancement o( jn-

tice,] determining the real matter in dispute, [and hi-i .;il-

culated to secure the giving of judgment according to tliu \va-\

right and justice of the case]. Con. Rule 444.

The words in brackets are not in the Eng. (1S83» It. HOU. ami .:

taken substantially from R. S. O. 1877, c. 49. ss. 7, 8: ih. c. T,i>. >.

27". which were the enactments of Tlir .iihnini/itration uf luxliri !<;.

187:i. {'M Viet. c. 8, s. r>0).

The first clause of this Itulf iliHors from the Eng. K. of 18S>.

This Rule is in regard to amendment of defects and errors giii-

eraliy. and is supplemental to Ifnlr 21KS. rospecting amfnclramit >>[

pleadinjrs, and Ruh- fUO, respecting clerical errors and slips.

Under I'he Admitii9tration of Jtaticv Set, 1873 (3G Vict. r. Si.

it was held that if the Court comes to the conclusion that an aiti' nl

nient is "necessary for the advancement of justice, the preveiiiiun

and redress of fraud, the determination of the rights and intere-^i-

of the respective parties, and of tlu' real ii'i-'slion in contro\''i'^y

l>etween them, and best calculated to secure the jrivina; of judffiiiiiLi

according to the very right and justice of the case," the ^raTitiii.'

or refusing of the amendment <'eases practically to l)e a mattei- .if

discretion: Pcterkin v. }(rFarJaiit\ 4 Ont. App. 4."i : (iillrlamj v.

U ad-firorih, 1 Ont. Ai)p. Si*.

The Court is required by this Rulv to allow any amendmeni which
is " necp»;sary for the dcterminin^r the real nmtter in disjuite," pro-

vided also it is for llie "' advancement of justice." in which is in-

cluded justice to the opposite party.

In Cropper v. Smith. 26 Ch. I>. at ]i. 71'!. Bowen. L. .T.. saiil :

-

"1 know of no kind nf error or mistttke which, if not fraudnleni '.

intended to over-reach, riie Court ouglit not to correct, if it can I'e

done without injustice to the other party. . . . Courts do tin!

exist for the sake of discipline, but for the sake of deciding miiit'i'^

in controversy, and I do not regard such an aniendinent nx a maiiti'

of favour or of grace. ... It seems to me that as soon as ii

appears tluu the way in which a party has framed his case will \i<-\

lead to the decision of the real ainiter in controversy, it is .is miuli

a luattrr of ri;:hT im iiis part ro have ir corrcrtni. if it can he linr.'"
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wilhout Injustice, m nnythiiis else in tUo i-a»e Is. n nintter ot right. Rul« 3U.

The question seems to me to he this, cnn .vou liy the im-

'n„-itiijii of nu.v terms plaw the other side in ns itood n position for

he imrpose of having the question of right determined as they were

ill lit the time when the mistake of judcment was committed; It

i,„K ii.it seem to me material to i.insider whetlier the mistake of

iudnnient ivas accidental or not. If not intended to over-reach. The

citlirr 1. .I.T. do not seem to have agreed with these iiliscrvatioiis so far

,n Ihev include a mistake of judgment, and they refused leave to

oiiien.l"on the ground that tlie party had deliberately chosen a course

iiio.iii^isteiit with that afterwards sought to be taken by amendment

;

hilt «. irktiii V. Lillle, :u Sol. Jour. .MB; sec also Kiirl: v. Siiinn.

;ili(li. I). 7T4; fullcUc v. Ooodc. 7 Ch. 1). at p. »47; ioirii v. Briff!/».

Ill I'h. U. L'-', 2».

In Ontario it has been held that an amendment may be allowed

under this Kuir at any stage of the proceedings before tillal judg-

iiiciif. wherever any prejudice it may occo to the opposite party

,-,„ i i.iiipeiisated by costs: WiUiamii V oiianl. Hi P. It. 5*4;

17 I'. 11. 7.;.

1 iiiler this Half, a plaintiff who bad by his pleading accepted

nioiiei- paid into Court by the defendant, was allowed to amend by

witliiiiawing the acceptance and substituting a refusal to accept; and

where he had claimed too little, he was allowed to increase bis cliimi

by iiiiieudliieut : ClicruUfr v. ItitnH, 3 O. L. U. 219.

Amendmer't o« Writi of Smnmomi—
;l,'™t'"lf'

,\n order to amend has been held to be necessary, even though the writ,

writ has ^ 'teen served: per Lush. J., Atiiin., (W L. T. Jour. 32;

1 I'liarl. 'a. IM : and this decision has been followed by Mr.

llnlmn iL ..ibers ; sec Globe. Uth Oct.. 1881. and Form 112 (H. &
I., t'nrms. ,.. 4H7 I ; see eoitlra under the former practice. Wortliiiifj-

toil V. Zimirtoii. (1 I'. K. IW.

When a statement of claim has been delivere<l, co.itaining an ex-

tension of the claim made by the writ, an amendment of the indorse-

ment on tile writ seems to be unnecessary : Large v. Large, W. N.

is;7. 118; Johnson v. Palmer. 4 ('. P. D. 262; and now Rule 244.

See under the previous practice. Conybearr v. LeirU. W. N. 1881, :!1 :

44 1.. T. 242: 29 W. R. :V.n : Re Joncx. Eyre v. I'oi. 24 W. R. 317.

\n action may, by amendment of the writ and statement of claim,

be turned into an information without prejudice to a pending motion

in the action, the necessary sanction of the Attorney-General being

elilained: f'aldteell v. I'aiiham Harbour lierlitmalion Companif, 2

11. :;i.

.V:i jiniendment of the indorsement on the writ by increasing tile

uiiiouiit claimed was allowed after verdict : The VieUiinr, 1892. P.

lU; i;i; 1.. T. SCUl; and se» Vi'niill v. Itoihermlli: 2 Times, 2.82:

fh'iiun ,-. Itailjt l/"'7. 18 Times, Hir>: and other cases in notes to

;i'«(c :!li4. p. ."il6.

.\ writ of summons served out of Ontari,, luiiy liito any other

will be nuiended. bnt. it would seem, not so as to introduce any claim

in r-^jiect of which service out of Ontario would not be allowed un-

der ll«le 1112: see Uollaiid v. Lalk. 1894. 2 (J. B. .340.



;i li i;

CONSOLIDATED RULES.

Where n writ has been amended, the amended writ must be sprvnl.

If the writ had been served and the time for appearance bad eliiii^tvi,

and thp defentiaiit has not appeared, it would seem that the »oT\ic<-

may be in the manner mentioned in Rule 330, at Iea«t In a auc

where no new claim, but only an amplification of the original oth', is

made: He Hartley, 1891, 2 Ch. 121; 64 L. T. 786; Jautaica li<i. <:..

V. Colonial Bank, li)05, 1 Ch. 677. There is no hard and fast ml..

that an amended writ must be served personally on a deft-ndant \\\\.,

has not appeared': lb.; or the writ may be served in the snni'- *v;iy

as the oriKinal was served: The Casaiopeia. 4 P. D. 188 (wIht.- a

new claim was introduced* ; Ouca» v. Perry, 12 P, R. 400 (wIiph' a

claim for damages \\a» struck out by amendment » : see also liiu'in^

V. jUughen. 14 L. U. Ir. 62. The Court in its discretion may ilir.cr

personal service, if the amendment Iibm been a substantial one ami

there might be danger of injustice if the absent defendant wcr.^ not

notified personally: .,'flw.otca Ry. v. Col. Bank, mpra. If the d-fii-

uant has appeared it would seem to be sufficient to serve hij< Bdliilinr

with the amended writ; but see RuIph 14fi and 320.

Where a statement of claim If.s been delivered and it is am.iiti..l

it will not in general be "ecess ry to jmend and re-ser\T th'' wrii.

It will be sufficient to Bervu the amended plead^g ; see Bm/'s ;iiHi

and :j06. and notes.

Irregularities in a writ of summons may be amended either «n

motion by the plaintiff, or leave to amend may be grantpd whir-

the defendant moves to set aside the writ. The following irregnlnr-

ities have been allowed to be amended :—A writ signed by n Pmoi—
Clerk issued after the appointment of his successor: Stcvemon \:

WiUiamit. 7 P. R. 358; a writ issued without the signature of tli.'

proper officer : Labadi^ v. Uarling. 7 P. R. 355; a writ testril in

the name of a retired Chief Justice after the appointment (if lii-

sucoessor had been gazetted, but before he had taken the oiitli

:

ycUon V. Rr.y 3 P. R. 226; a writ tested in the name of a F.-inl

Chancellor after his resignation and the appointment of bis snccr-^s,!] :

PlcnsanU v. Eaut Dereham, clc. 47 L. T. 439; a mistake in tin' dnl.^

in the teste as " eighty " for *' eighty-two "
: Wv:tMon v. st,i!L' r.

48 L. T. 444. But the absence from the Province of tli^ .Tii'liTi' in

whose name writs are tested does not render it improper to ti^t- a

writ in his name : Brett v. Smith, 1 P. R. 309.

An amendment was not allowed where it would defeat the Stiitutp

of Lim'tntinns: Hudson v. Fernyhovgh. 61 L. T. 722: S. C. 8S L.

T. Jour. 2rtS, in appeal; but see Challinor v. Roder. infra.

The plaintiff will have to pay the costs of an amendment of the

writ.

Amendmenta of PleadlAgt.—See notes to Rule 304.

Amendmenti ReBpecting the Partiei are treated of in Rules

206. 304. 312 and 313.

Amendments which require ^he addition of parties as well as the

restatement of allegations in pleadings are made by the combiiv'tl

action of 7?w?c 200. and Rtth 312, or 298: Ashley v. Taylor. 10 Cli.

n. 772: Seear v. Lawson, 16 Ch. D. 121.

Where a prison was intended to be sued as an executor, but li>

mistake was misnamed in the writ, an amendment was allowe<l sui

-

stituting the true name of the defendant irttended to be sued, nni

withstanding that in the meantiir.e the Statute of Limitations woiiM.

but for <!uc!i nmendnipnt. have been a defence to the action ngiiiii'-i

such party: rh'iUhior v. Roder. 1 Times. 527.
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refused: -ftiliiii-

17 P, U. 2tt7: nnd see lixtrhniti v. Ritbt'rt-

AmMdment after Judgment.- Tlic vvrk of .imiini.iM on.l «nl>- Rule 313.

«™iieut proccedius" uin.v. in a. projxT case, be ameiidwl ofter inilgmeni

,„ corrrcl »ome defect i.r error: Clarke v. Coapn: 1.1 P. B. .>» ;
see

nilofiM V froic/ord, /b. U5» ; but the jadBment m such cose must be

vBciited Slid proceediUB. tiikeu afresh frori the point in which the

detect occurred; 15 P. R. 54 : and see formerly Burr, 1 1
v. Oardiier,

1 Chv I'h. 844; iourmoii v. Bucklrii. 2 Chy. L'h. 334: ('».!«. of 1/""-

tnaiv Potter 2 Chy. Ch. 47; and any such amendment will probably

be only of iefecli and errors, not of pleuiliniis or as to i.nrties ne_ces-

sitatiuB relitigation; see Durham v. «ol)frt»oii, 1S08, 1 Q. B. m4.

Thus where the judgment was in favour of the defendant, an amend-

iii.iit reconstltut'.ng the suit by adding the Attorney-Genernl. and turn-

ing the action into an information and action.
—«— -

ton V. Consumera' ilai Co..

noil, supra.

.\n amendment made affecting a person not_a party, was, at his

instance, rescinded : GlaitB v. Cameron. 9 Out. 712.

Amendment of Sllpe, etc.—See as to the corn^-tion of slips,

omissions, or clerical errors, generally. Klllc lUO ; and as to clerical

errors in reports and certificates of Masters. n.)tes to «»(.- 71)1,'.

V notice of motion which did uoi shew any interest in the relator

as required by B. S. O. c. 223. s. 221. was held amendable: Beg. ei

nl.. I'erey v.'worf/i. 23 Out. USS.

Where judgment had been pronounced for snie of property as .li"-

scrilied in a claim, but afterwards it was discovered to have been

mis-described, the claim was by consent of all parties amend.'d. end

the juditment post-dated, so as to appear to have been made after

the amendment: llinHcj, v. Vi„llr,i. 44 I,. T. .)72
; 211 W. K. 112'*.

In general, however, an order ought not to bear a fictitious date

:

AMry v. Taylor, 10 Ch. D. 773.

A notice of motion in a quo u-arraiito proceeding in which there

was a discrepancy between the day of the week and the day of the

month mentioned' as that on which it was returnalile. was amended

in ii.'cordance with a notice subsequently given stating the day on

which the motion would be brought on : Rex ex rel. Roberta v. Ponii-

l«id, 3 O. L. R. 410.

S18. ^^^le^e an action lias been commenced in the name of «>ij'«jj'j-

the wrong person as plaintiff, or where it is rloubtful wliether ..wition ..i

it liiis been commenced in the name of the right plaintitt. tnc

Court or a .Tudge, if satisfied that it has been so commenced

tlirough a bona fide mistake and that it is necessary for tlie

determination of the real matter in dispute so to do. may,

[subject to clause (3| of Rule 20G]. order any otlier person to

be substituted or added as plaintiff, upon such terms as may

seem just. Con. Eule 445.

Same as the Kng. 1 18831 R. 124. except the words in brackets.

.\ctions have been inadvertently broughl iiy the wrong person, as

hj- eentui que Irtiit. instead of trustee; by luortKaRor. instead of nlort-

snz'-f. The same mistake lias iieen made where it was matter of real

;i:iliculty to say -.vliich of the li\'o persons on^hc to sue. as in tin'
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Sul* SIS. cnRp of rnntrnct!" mnde by HRentf. ft" to whirh it i^ nmotiin.w ;,

« 1 ,it .1 qiH'stion of mufh nicety to determinp who ooght to sue, PreviMii^ m
aurtSim.37.r A^mhnMtraiioH of ,Jvntwc Ad. 1873. in Ontario, nn.l (infil il,^

oi plaintiff*, .luilicnuiri' Acta in England. thouRh the Common Ijiw Courts htid th"

Inrjti'Ht powers of adding pnrtioH, or amending mis-deficriptidti' .f

pnrtips, ihoy hnd no iiower to siibstitute one plaintiff for nn.itiicr,

>\\v\\ II* this Itvie confer*; fee /)»? ilcndre v. Bogardu$, L. U. 7 ('. P.

Where an nction hna through a han& fidr mistake been comnifnr.d

in tlie mime of the wrong person ns plaintiff the fact that the ori-iii;il

pldintiff hnM no cause of action, does not take away the jnri-*ili. tinn

of the Court to order the substitution of another person as plaitiiifT:

. I'u < limine rioM Co. (No. 2t. IDOS. 2 K. B. 4S.1 ;
s; t.,

tilT:

llvnhr

T. S.=>!t.

An application under tliis Itiilr can only be made by n pl:ii

CInirrit v. llilUard. 4 Ch. D. 41.'{ : and Is restricted to cases w'.i,, .\

hfinf' fide mistake bus occurred, which has been discovered aff^r iifii m
brought: as where n new partner was brought Into a firm befrir.. ili,'

dealing in question: but it is not intended to confer npon thf .Tit-!-.'

unlimited discretion to re-mortol tlip proceedings: per Mellor. .1. m
Turquand v. Vrarnn. 4 (). B. H. at p. 2S2. In timiih v. lfr.<. li..'.

.

W. X. 1S75. 2rt<»: 1 Charl. Ch, Ca. r»R, Iluddlestone. B., said: " Y^.n

have to satisfy me of two things: 1st, that '^'^ere has been n h">i/l

fid*- mistake iti the issue of the writ: and 2r . that it is n ner,.v-;iry

change." See also rioirr^ v. fliUiard. 4 Ch. i^. 41^.

In an action b.\ iissignees of insolvents, the .Tudge at the trial li'M

that the claim sued for did not pass, lender the circunistaneos, I'l tli.>

assignees. The defendants having been given time during the sitliiii:-^

to ascertain whether tlu-y had any defence to a snlt by the in«oI\.'tits.

the latter were added under this Rute as plaintiffs, and judcmfiii wn-

given in their favour, but without costs: Woodward v. Shirh!^. '.V2

C. P. 282; but see Durhom v. Rolcrt>«oti. 18!tS. 1 Q. B. 774. Se*> ,i1m,

Emden v. Cnr/c, 17 Ch. D. 169.

In an action to restrain the violation of a covenant, and for d,. t-

ages, the plaintiff was advised, after action commenced, that tlm.-

was something In her title which m'ght act as a personal h:ir tn

her obtaining relief. An amendmec' by making another person :^

co-plaintiff who was also entitled to -Jie benefit of the same oovpn;mt

was allowed, the real question being the effect of the covetiiiiit-

A !l>*roiifih V. liullar. 41 Ch. D. :J41. Where a new plaintiff is tlniv

added, the action, as regards him. is to be deemed to have been < n.i

menced. onlv from the date of hi?* being added: Ih. See als.. U'-//

cott V. LiionM. 29 Ch. D. 584.

After judgment finding defendants liable for a collision, thf sii'i

stitution of the ownen of the cargo as plaintiff instead of the tlin

plaintiff, his agent, was allowed so as to enable the owner's damti:: -

to be a.<sessed. It was held that judgment finding the liability an!

leaving the damages to he assessed was not fi.ial. and therefore tli'i"

was a power to act under this Rule: Th, Pukr of Biirrlriirh. 1S0J.

r, 201. The addition of a plaintiff was refused where the effect wrniM

he to constitute a new action which the plaintiff in the action cnn-

mencod could not maintain: Tinmnt} v. Bhufham. 10 P. R. 1'":

JnhnntoH v. CoHitumrrH' Gan Co.. 17 P. R. 297: Durham v. Rnh','-

sail, nuprii; Ifdthai'a,, v. Doig. (! Ont. App. 2H4. So where lb-

pfaintifT in misconception of his rights had sued the dcfondatits I'l

their ofBcial capacity as servants of the Crown, he was not alln^v^^!

to amend In- «uine them as pnvnle indivi.hiiils ; R.dnqh x. <;..<:!:•

isas. 1 Cli.'7:i; 77 L. T. 42!l.
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in a,Mitioi. of a plnii.till oushi u... lo b, nllowfrt whi-rf 1' >>""'•'» •'",.,

Sjalii.t the inW«l P»"y: ««« Hi«l»o,i v. FtT«uli''«lll>- •" 1- I- '--

SS L. T. Jour. 26S.
'

T'nr .id.er ra"!-' in "hi<h thf Rule hn.Um.n ii. tn,l upnii. .-.. I'";'''

f'"" c p ai2; 40 L. T. 133: W. N. ISTl). 4(1. nnd itercaiM.-

%,t I'MrCo '. I.aac. W. N. 187n. KV. ; 2 Charl. Ch. Cn. 23;

n» HM-n. («io» V. Brool.. 2B W. B. T,T :
rup,,lc, v. S(ro*..... 20

STimo. t\«: ti;«°. v. S'lorf/.. !««. 1 Q- H- 48'-.; *> I,. T. 122.

The !>»«« /iir mi'fnke. which nmst I..- sh.wn. "''>
,|;"

""•' "f '""

:)i/,(rff V, Oliver. 6 Ch. D. 82; Mn'on v. aoriM. 11 t b. D. 97.

Tfrini and Co»t».— See Aytmugh v. «»//ar. 41 Ch. Ii. nil.

Tlii« Ku'c is Piprf«»lv mndp subjei-t to clausi- (31 oi Utile 2(1(1. to

ihit 1 i.lnintill will not bp added or siibstitiitiHl unless he consent-;

T,r./.,i»il V. fraro«. 4 Q. n. I'. 2S(l. thoimh the t.Tms may otlienvise

hH "siirh as niav seem just": Triio,, v. \,ilmntil Pnr. ;»«. 1(. >.). a.

U (ITS: and see Rule 21K); nor under this Rule unless the orieninl

pi'alnfili consents : Koiien v. Caifr, 17 Ch. D. 180.

\ii „rder will not be mnde on an rx piirle applicat'in
:
Tildetley v.

«,„,..,. :l Ch. D. 277.

Wli.Te the present Rule is not applli^ ' Ip. plnmtilts may neverthe-

less -nniptitnes be added under fiiilc •-'(»'.; see notes to that Bute, and

r»"l'u V. Carte, and Smi;* v. lln>rlliiie. IV. N. 1873. 2.")0.

814. Where nti amendment is (Jireeted or iillowp.l at the;);;",";!,

trial, it shall not be necessary to issue an order thcrotor. The <'•'>

amendment, unless otherwise directed, shall he at once made

on tlie record. Con. Rule 44G. Rules of 1 .Tan.. ISDC, 1443.

Uliere a plaintiff is allowed to amend at the tiial by setting up a

11. » case, the defendant is ex dehito in'Htiir. also_ entitled to put in

a lb-fence thereto: f:lin8tey v. Uitrrinon. 17 I*. R. r.'J.".

815. Where an amendment of any record of the Court x„ ,,h,,i, ni

or ilncument filed, other than a pleading, is directed, no physi- ;;|»™^';,';

cal alteration of the record or document shall he made, hut a

note shall he made in the margin or other convenient place,

of the amendment directed. JVcif.

'I'liis liule adopts the practice laid down in F*i3: v. Benrhlueh, 4.'i

1,. r. 4ll!l ; 411 L. T. 14.-).

.3. p,\per, xnttct.s .\nd written proceedings

Gener.allv.

aJudse,!*?^-'316. Tnless otherwise directed hy the Court or ^-. ,„, „,,i,„,

IK. iiolite required hy these Rules or the practice of the "' r'i-i'd.

Court shall he given iirally. Con. Rule -UT. nmeiuhd.

\ v.Tlial notice lo i>roduce is insiitficient ; ProviiieinJ /o*. Co. v.

,s/„i,.-, r.i r. c. (J. 11. .".:i7.

!.».— :i4
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SIT. Piocet'iliugs, it primed, ^hall !>u priutetl witi, pn.i

type It-aded. nii giM)il paper, of foolMnp .-ize. Con. liult

448.

TUe Eug. (Ibt^t K. loOo. in more particulni- iu it" ilitirniu-

Spe Chy. a. O. 0(i, and ("'*«»«]/ v. iJuckluu-, ^ i.'liy. Cli. :;J7, w; i,

sei'Muf of a bill nut priDteil, etc.. iu conformity with ttit* tiiii. ti;.i i.

wuh Kpt aside.

I I

''"•«"i'''" SIH. ?^\fiT ijclitioii, i"Ui-. >iii.'cinl ea^e. alliihui

other prixefdiug of a like nntiiri;, shall lie ilivulr.

numbered puragrapli^. and shall stare L-ouei^ely siul, ,

ters and fnct.< iw nmv he lU'iL'-^sary to truly iiit'orui tliL' 1

(cm. Rule 4411.

Width aril

Itnuth ol
81». All rnlU and record? ~hnll be upon parcliii,.ii' i

pajier of sucli width and length as >lmll be prescrilu,:

the officer having the control and superintendence oi i

Central Office by written notice, to lie put up in some n.

spicuous place in the Central Office and in tlie m..i

local offices, ami no officer shall he bound to receive ^ii

roll or record not made up in conformity to such uotii

and such rolls and records shall not e.\ceed, when foMi

14 inches in length and 4 inches in breadth, written ii]"

at least a sheet of paper and folded accordingly. Con. llr

450. Rules of 1 Jan.. 189(1, 144(i.

See OS to printing I'leadings. Ritlr

l/ulc 317.

The Clerli of the Crown aud Pleas pursuant to this Rtilt ha*

scribed tUat all Judgaients and Uecords, wi-ltleii or printed leitli.

typewriter or otherwise^ shall be of the length and width of i\

sheet of foolscap paper, and shall l)e folded in half, lengthwise;

it is recommended that all records for trial shall be enclo-c

covered b.v u full sheet of foolscap, or other covering of the

size.

'JtJo: as to mo<lc of priming.

Short stylt HSO.
of cauie.

In all proceedings iu a cause or matter, fsv >t

pleadings, petitions in the nature of pleadings, judgiiiciii-

and decretal orders, the following short style of cause -li.ill

be sufficient:

'• Belireen John Smith <iml others.—Plaintiffs.

Richard Eot nnd others.—Defendants.'
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,•') In la^e of pru,i-etl;ngs wludi it has be«u tlie pruai.e '-"JIm ^^

t„entitU more shortlv lluis: -Smith v. //oc" -udi [jnict i.o

,l,i,il lontinue. Cor., liulf 451.

liitiu (rim CI1.V. O. BUT-

h, nil plnndliit". potitlon. In tli.. nalur.. nt |pl.-ailiii«-. Jiulnmi-nl-. ,nv\

,l,.,iHnl orden, the full "tjle of the union or umtlei- 1. to !» "-l

,,,t ill other proi«.d|ii««. ini-luilhiB iitH.lavii.. iiiierl.« lUory or.li.r«.

1,,,;,. ..( trial, to |,r,«lu,r. to .H,„i.. noti... „( no... aii.l ... ..|.-

I„.„l. il..- »l.orten«l .t)l.> lir»t nl- I'li in the llulf inn.v l»' """I-

•n... shorter title. .-.».. Umilli v. Km: i. nsuall)- C"nhi..|l to nfl. .i.il

B.,.un lor »ettlinB minnle« of Jo.lk-ni.'iit. .o- or.le.s. .Mi ^ ".r-

rnni-. t.oii.-.» of taxation. .,r otii.'r no...— ..i.,l n|.,... in. ....... 1- .."i

ulmiJv ni.'ntlotie.l. which ore rwinlr.'.l 10 1»' lak.'i. ..1.1 oi- -,tv.i

in ih.''progre.« of n cnuw. There l«. however, n.i n.illiorily Im' -lyl

iuit alliilnvitN in thin way.

Wliete an notion is ill«iui»«e(l as ngninwt one "! »evi'ral ilet.-...i;..ii~,

it ......III jeelil that it is not irrefiulnr tliereilfter to leave tlllit lie-

l,.l..li...l-.-. l.a.i.e 0.11 ..f tl.e ..lie ..f ll..' ...li"i. :
'V.er, Ml.'.t V.

.vfroHSe, 2 L). O. & Sm. at v- TtW.

itai.

4.-.';.

.\ liiliii >liiiU lie line liumlv"! «i>r U. v 1.11. linl'

4. I'.iE'it.' (IF I'.\1'I;ks.

333. WhiTc serviiT of nffidnvits and ntlii'r |irocecilings. „S'-e'rnni,.,

otliir than jmls-nientf- .it orders iif whiclt nrtice fopits arc
;ij';;;^"';;'"

liy tlie practue f the Cmivt ivi|i.iri'.l to lie sci-voil. is re- ;,'f";™i^»"

quircil, true .-01110*. instoa.1 of olIiLe copies, uve to l.e sevveil. j^i-J^;'--

Con. Utile 4.33.

\n
" offlee copy " of a iloonment is a eopy ai.tiientieateil liy tti-

l.riiper oltieer. tisn'nlly the one in whose cnstoily the orisinol reeor.l of

llie inoieedinBs is .leposited. fniler Huh :!'J:l. .ifli opies of j.nls

mints and orders are to lie certified hy the olBeer 10 .riiose olliie tlie

•nnie are entered, offlee copies of otlier proceedincs slionld lie certi-

fied hy the officer in whose office they are tiled. Ollii-e copies of

j..ilBn.*enrs are expressly required to lie served in eerla.l. cases
;

see

K»/r« 3« anil 0."»: and where necordinn to the former iiraetiee an

ofliee copy of a decree, or order. %vas .-eqnired to lie served, in like

...s.'s niijihce copy of tl.e judprnent. .ir order, would seem to lie

.lecessary under the pres.'tit practice, except where a different pnic-

tire Is expressly provided.

roller the former Chancery jiractice. the first proceeding in til"

eai.se served upon a defendant was usually requireii to be an offi. e

lep.v-. r.t}.. hills, or decrees, or orders served on parties added in :iie

Master's' office, and orders of revivor. B.it under the present pri.c-

ri.e. it would seem sntheient to serve i. i.lain co|iy of an older, addii.ii

li;.rlies .tjion chnnite of interest, instead of an office c.ipy i.s

formerly : see Rule 3U7.

.\s to vvliat is "a true coiiy.- see ll'eUir v ;\,f. •. In Gr. 213:

.s-*iir,i y. .1/cffear,/. 38 Ch. D. 427.
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Kuban* Corp»i.—A wiit •[ hulfit (.i/h*, »nl tuU/H" '''
. Cin

iiiil.\ I" |>i-i>|"'il.v "tTvml liy ili-llvcr-iitc til'' <ii'iiflii") ^^rji v, ili< „

to wli'iiii it ! iii)(lre*"H : If'g. v. lioin . 71 I., T. "H. |i n, i,.

HititK'il li.' ih<- Juili[« who Krnntit It, and notice uiim al-» b>- •,:...[

([iviliK III- I'lTiMill H» wlidtli tllH writ i" iniill>->wtvl. imdc.. ,,i' til'

.|tifiir.'<. lit riiilur" tn 'ih.',v It: //' ll-ill'ivk. ;Hi C. L. J. TT'i S. p,

(*. L. T. U.

Ord«»«.— Wlifti' iin (ird'T >lirM-i.- ili-' <\<>in^ <• :iii .hi

lirniU'<l tinif, tin- urtWr »hinilil Iw *frv.'il im tin- in'i'toii Pi;,.,| ,,

..|p.'.v it iH'for.' til,. Iliiiitfil mil.' li!i- .'\pii-.il. ami In li.n

liitu a n'uoonulilf i'ii|Hirninit,v to itmiply with itM term-. W !j, ,.

iin oril'T wiiM not «<> itervtHl n niutiou to couiuiit for disobi>ili.'ih
. .^ i.

n'futipd: litrif/ v. thnivni. Jl (Hit. Aim.. H. WJiit.- iI." ,;
i

tinii' t'xjiirt-M without "f-r' ic*-. it will In- ii.-<'f->nry to nvvb in

(ii-iltT liiiiifiiitt ii fiiithor time, hffort- thi- ••nWr run U' iTl'^i -i

33S. Otliif cnpir- fit' onlcr- :in.l jiul^niient^ tn 1-

'hall iti' uTtitied I'V llie officiT in wlio?f office tlit* -;nt:. i.

eiifcreil Itnlr- ^i 'l .Tiiii.. ISfK;. 1-UT. "tiinnh,}.

This /.'«/« nink-^" ii < hnnirt'. Th.' fornipr Riilr 4M. tiiki'n n 1,..

O. ."47. I'liahlt'd I'fiuity Clerks of thf Crown. l><nnity iin.t I^.ii

K' ^'i-trnrf. nt tbo plnvf nlipr*" a n-fprfnci' in hpinjr imos>'' nti'il, .,- i!

jih thf TH""!"'' othit-r wlii'i'- th.- jtidniin'tit nr onirr i- inr,.,

authfiitiiiitt' copif-.

All nth*" fopy i" iiiaili- liy compiiiiiiu il «ilh llu- origin. li .
rlit* riiiry tli'-ifiif in t)u- ju'lguii'nt l«»ok. nuiiklng it " >'.\.iii,i; m|.

'

inpin-nilitit: til'' -iwiiiitiii'i' i.f ill'- otfii.T'. ami stiirnpiim it ;
i

"mI f.f til.' fV.nrt ipi- of iht' othifi- who ..'prtitipM it.

»34. A party miuirin^r a vopy of any pleadiin'. ,1:!,-

(lavit. t'xluMt, or doemnt'ut not (lirectfd to ha -orvcl. >!i.i;l

niakt' a urittt-n application for \hv -iime to the >oliL;inr

the party liy whom ir ha- I'cen filed, or on uhose l>eliiiii '

IS to lie vised; ami wluTu the partv ha-; no •solicitor, t'l-i

the jtarty himself, (on. T?u!e lo5.

riik"n from <'hy. O. ."4M.

I'lrndings arf refniiri'il to he ~->-v\M on ih^ oppusit.' party v rln ,11

;i .l.-iiinml: /fii/r 4(J1.

An iiTPL'iilnrity in tlif iinloi-^riiifnt oi' n jileadin;; was t'lti I'.

w.iiv.Ml liv lU'iiiandiiig a copy of it. and was oidprtd to bp ani'- il-l

.' ith' lit rn-ts: Itrinictt v. O'Mara. L* Thy. i'h. 1'17.

Wlitrt-

("iiy of

d'M'uiiient

rtciuaiiiled.

it in [<j lie

tiirni^'litMl

uiilun 4s
h.nir-.

335. VTiwvQ an ajiplii-ation i^ niatk' for a .opy ;

plotiilin.L'. artifbvit, exliihit or domment. it shall he dtlm

within IS liours from tho tiun' nf the dcniaml; ami an;

tlif'T- *iiMe whicli may elaj^e before the ilclivcry i- not tn

comnutc'd :i<rainst tho party ileinnn-linj: the same. ('"ii. K

4.'
6.'

Tnk.'ii from <-liy. O. r,v.t.
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iumlifttic« Rnltl
J 3M anllii. R./.- U lu.I>«r«tlv». nn.l ihf I'"!" will ™(orc,

'JVlJ c ;.u of the C..U.'. or aiipll>-.tl"n. •'"1 P")"",-' »', ,"" ™' •

»l,"'vr thf «»'.« «"• intliJ'il to omk,. »l>y oUatni.^ in lUi- r.-i»u

I. u.)t I'T) Imr; •«« It'll :'-''l-

sae A pnrtv entitlwl uiidei- the Rul>- "V » n>" '«' li,';';

oH.r to. and requiring .opie- ol! r extract, tr.H.,. ai.v .i.-"-;;;:

„a-i.t in possession of another pi . -hall i>ay to lh.> party ,.»;.

,,,„liuing the iloeunient for Mioh .'opy or oMraot a- he mav

l,v writing. re.iuire, at th. rale of ID cent- per I..I10; an.l

,f ill,, sol'-itor of the partv proiluoing the doeunieiu rrfu-,-

„, n..(:lect8 to supply tlie copy or ,-xtract. the v ' renuir-

iiiL' the same slioU iie at liberty to make it. an

|,n«liicing shall not he ontitled to any fee in r<-\<

(.011. Rule -iST.

lu parly

, thereof.

IS. jiyt'i. foiirpfiii'' l»'r

If th.' .intuf in -iitisiiiiic...

f-U.! Willi
n„- K.iir. (18S3I K. I'"'-

li;ll .>XCt>|>tioIl. tilt, two I;: li

In iirnoti..'. iW <-o.l« "1 MrnisliiiiB <"lii" ot ntli.l.n it- "li n m..lioiL

„iv,. boon r.'siirclcd as linrt ol ilu' <••'« of thf 11. .1 ;
nnd n n^i"

,„, l,,.,.n usiiiil 10 l.'Uimi.l i.,iym.iil f..r .-..pi.- ->. .|..i,i.,n.l...l a- .1 on-

ijiion of (urnlililnj tbfm.

P.M. „ ».li,.il..r .l<..il-il.B "l.i-- "f .l,....,i„„.nl. pn«lM.-..l i-.r io.p.'Oli""

,1 il,.. opposite parly. "«" li''M nliil.M u. luak,' ill.'
;
"Pi- Im^-

,1:. without lirst giving tlie opliosif .solicitor nn opporlilinlyto j.iaKf

l„„i: Onnin.d v. Kt. (col!/. V I n.u Wurk,. VM,. 1 Ch. .*>-. Us I..

1. J.iur. WJ.

.V. ,iiM'. tliat copies ot 1

;ik"ii i'> pliotoitrnpli.T ; L'

V.I I.. T. ;)3a.

iiniont? mav hy ler of til. I'lairt l»>'

H. V.Pl :

o. SKKVILt •'1 I'Al'KKJ.

aST. Unless otlierwi-e provided hy Slaliuo nr Rule of ;;':::"';:-

(,..11 i.leadings and notices reiimred to be served lu any ;„ -J;-

,„iio„. whether in the Supreme Court of Judii^atiire 01- -«'

( iiniiiv Courts, may he served in any part of Ontario. (
on.

i:u!. 4511.

I'ali.n from 11. S. O. 1S7 .
.-,0. s. .511.

»2S. Admission- and aiteptances ot the service of an-

or 'or. notice of motion or other paper, upon the op]iosite
^

-iliiitor, need not he verified hy affidavit. Con. Tiule 4ilii.

Takpn from Chy. O. 48.

Sr.> Htih^ 14.'. .""-I. as to nrcoptaiirp of serviiv '0* wm- of >:wii
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.„„ t.-. «-'-.":jr".T~;.'-"!;;'i' ss.;vr.s;v.":

ceivid and acted on, •oithout vetiticatioD.

Aiceut
when to be
seived.

S3». All writs, pleadings, notices, order., appom,-

ment warrant., and other document,, and wntt.n con,-

m^catr„n , wUich do not require pergonal service up.-n

^rpartv to 1.0 atiected thereby, .hall be served upon h-

*Uc^\hen residing in Toronto, or >* l>.s sc^or o.-

not reside in Toronto, then either upon Ins solicitor, oi. ,

^ l^Xitor does not res.de m the county whe^ s«d, ,..,-

ceedings are conducted, or resides m so„« pait ol =..

min.; other than the county .o,-n, -"1 h- ""«
-\,: ',

ir tl.. county tONvn. then upon the agent, it an>. n.u,...

^ he "Solicitors' and Agents" Book,"' pronded to >

Rule 92. or upon the Toronto agent o such solicitor n,n,,

fn the "Solicitors' and Agents' Book.'
V^'^^Xi^r

Rule 90, unless the Court, or a .Judge, or a Ma.te. "

whom am- such proceeding is had. shall give any direc. ,

as to the solicitor upon whom any such notice, anpor.,,-

Lnt. warrant, or other document or written commu ..-

tion is to be served, -n-here any solicitor has not can-,.

uch entrv to be made in either of the "Solicitors n]

Agent? Bcoks." provided for by Rules 90 and 92 .1.
:

The postin.. up of a copv of any such notice, appointmcm.

warr^nn or other document, or written commun.cano,,.

for such solicitor in the office in which the proceedings m.

being conducted, is to he deeir.cd sufficient service, un c^-

the Court, or .Tudge. or Master as the case '"".v ^^- " ^'

otherwise. Con. Rule 4(U. Rules of 1 .Tan,. 1S96, 1448.

lak„> fvom Chy. O. 42. 43. U. S. O. 1S77, c. r,o, ... ."T
:

Rul- 1.

T 1S.1I!. l.ti''. liiT; 'i8 \ict. c. 13. s. dti.

'bv IIuI- :«<. if '* impoiativ^ «i>™ ""y s,.liritor to apro.nt :ni

„.X fn Toronto, and have bi. name
<'^J-\"''flZ^

'

;"„"if L not! ttn se,.vi..e oan he effected onlv hy servim, .
•;

,^11,0, hini-elf or his Toronto airent. Sorv.re ran only he effrc...!

hv ;:!."„'':; e^p'e. when theve is no e„,.y ,,f an .;»ent ,„ the honk-

at eillier place: ;;».en, V. '1. T. Htl. Co.. IS P. It. -1.

«„.vice of papers on a solicitor as.astnt for another solicitor ,<

„„^..,l'T nnless'rhe solicitor serve,! is the hooked n=ent of the otl,,,

.

even" ti.onu-h he has a, ted as at-ent in -he s„n.e s,„t
:

ff,,>,o>..„» i.

lt,Mum». 13 P. R. 151.
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Thi. Rule only appH« to th« service of documents, whicli do notM. 330.

ruiiiire personol service: see Ruir IJfl.

I solicitor cannot, ns .sent for one princiiinl. sery. h.m.elf^»

,im for another principal: flor.cmc. v. Coiil.o,.. '. P. R- -Ik!.

0,"
',-, B««k V. fi.»er, 4 P. K. 22.

,„vice on the clerk of a solicitor elsewhere than at '1'; "^.'''g*^

,„licTtnr, is pood only from the ttae ,t reaches ,he «„l,c..or. Bcr-

„ia,i„ V. Mandarin, i^tc„ 18 P. U. 34.

Where parties have solicitors, papers and documents ?>"«'"*';

?tv^?2
under th..„.^0;,;,..» fc«--,;:/i^y«,-

i•i«^, lit e ; notice serve.1 by a new solicitor before an order chau»„r,

?b,''solWt"r had l.een obtained was held sood. no m,e bems m.slcd.

nling to the agreement, if any. between them, or if here be no

°
.cUi! asreement on this point the date ., rece.pt w.ll 1"

'^Z'
'<«'

nffidce as it is the general practice to a< nnt service ns of the da.^

f,f r.'CeiT>t :
MrUiinoiiiih v. .Vmin. !• P. It- 4.

,,„il n„ order has been made and serve-l chanjing ,l>e .ol.ci.or^^^.^^^^

nf aiiv partv to an action, or nuthonzuij; siuh paitj " su .
oi u

,^,|,,|,„

,„ in person, service on the solicitor or.s.nally ""'"•"
';:,v,ee""o!f°"'

v"; thoLh such solicitor ha;v ceased r;, ..« ror
;-^,;;''' ,,.,;': ,"!,..»

,

/,„/, :',:i.-.; UivMmn v. Ic.Hc. 1> Beav. VH: " V"''' , , ?; V,;,!- l...ve cawl

; and see .Vea-fo,, v. r„on,v^nn. 10 ,Tur. I'-S: ,^ " ' f jo^" ,
^—

•

;, 'af'er the- Proceedings for which the -'iciror h:,d on.ma

? %'?4^- %jr-a^ol^i^;^;J^^ctiS^!^ ::zr^-::;;^

t"rlr^ ^It^i: k'^/aX" «c?<o«;25 Beav, 308: Kc W„»o,..

*
F;;\h;ifr'oceedings on the death -'

-;"j''-}*;'';j"^f
*- ""

„.,„tment of another, see D..." v, Lrthlmim: -* Beav, JJ,,

3SO. Whore a „artv sues ov .lefniHs in persm, an.l im s,.^^^-
liai'\ :-iii..- • ..^.-- 1 where

a,l.lress for service of siloh rnvtv is wvitt™ or I'VjntM fivr- ^«or

„ant to the directions of I^nles in|. n„ .n, 1-; " ™--
where a r.irtv Im^ f*>-e,l to have n solictor, [o> Uieie n

:^Ldant serve.! willi a writ of sunnnons or umu. m Ik.

tl.erenf has not nnpeare,! thereto , dU writs, noti.fs, or

t: ;^.mU. .-rv.nts an,l other ao.untent.. vto-

tlingr'ln.l written -unnntieations^ no.^ t.juinn. _,^-

-.mal serviee upon the i.nrtv lo '« unci.
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unless the Court otherwise directs, be deemed to he .•tiffi-

ciently served upon the party, by posting up a copy ic the

office in which the proceedings are being conducted. I'.at

if an address for service is written or printed as afo^e^^aii|.

then all such writs, notices, orders, warrants and ot'ner

documents, proceedinjrs and written communications, -hall

be deemed sufficiently served upon such party it' left i^r

him at such address for service. Euk> 23 ,lune. l-'.'i,

1330.

Un>.ed upon Cli.v. O. 4,'. and original J. A. Ruh' 13t. "bicli vi-

Inodvcrteutlv omitted from tlie Cou. Rules 1888. liut is in el.ci v.-

intioduced by the passage in Ijrackets. Tlje correspomling EnL-. f.'«

of ISSa, is H. 1013.

Defendant who hat not Appeared.—-V defendam wbo d

not appear is not entitled to notice of further proeeedinss. u'.l'-->

speeiallv so inovided by any Ifitjr. or by any special order n: tie-

Court "V n Jiult'e: see Uiilr ."7:1. mid notes. In th- cases where i' i-

by h'ltli or order so provided that sueh a defendant is to be «:...!

\vith notice, or in any case where the plaintiff desires to ser\' —..h

a defendant, service may be effected by posting up under thi- li^l'.

nnles.s personal service is made necessary by any Rtile or order; imr

proof of service of the writ of summons must be first filed; Afil'l"

v. Tttner. IP I'. K. Ur. ; HnJc r,74.

A notice of motion for ju'lgmeiit is a document which nm i

delivere<l bv posting under this Iliili: Dvm'n"! v. Cmft. a Ch \<.

r,V2: Mrirtmi v. Jliller. Ih. .'illl: I'nnmig v. lltirnt. ll Ch. H. i;tM ;

Bvrrilt V. .Vii;<;.)ct-. 1) P. R. V.n : wntiama v. fardir.n. 1r^ W. U. ':|;..

not following CooJ v. /).„. \V. N. 1870. 12;;; so a notice of ii-i..

ment of damages under Jl\ile ''37; O'Coimw v. Ilurian. 1" L. I!. I'

•_V.2: a writ of summons after amendment: /^ Tf'irtJrii. I^lil. J i
I

1L*1 t>4 L. T. 786: an order to continue proceedings under /?(-;. :','''

/nrkmn v. K'Mam. \\. N. ISll. 171 ; a notice of motion f( i- "i

attachment: H.- :,l.,m-. 44 Ch. ! '.
1-'>1

: II' lUnm. T*ii:i. 1 cli. -:

but scmile, only where jiersonal service cannot li" effected; /,'.• « -

xcit. 181)4. 3 Ch. 179. because proceedings whereby the lilvrty i.' ; i-

person is intended to be affected; cr/.. pi-oeeerlings upon vliiel '.>

found an application for an attachment, are usually required r '>

personally serveil on the party. e\e;i though lie have appear.u,
;

sued, by'a solicitor. .Vpplic.-itions to commit for non-producTim '

documents are. liowever. an exception fi this rule : see Ruh 4"4.

The Rule applies where a person not originally a party 1- tii:'!' n

defendant to a counter-claim and fails to appear: ro-'".e v. 7*/''-- "

riS L. T. LM.

The omission of a defendant's address, or address for servic \\h- n

necessary, in an appi-arance by a defendant in person, i- expr.--1:,-

provided for by /?"'c 170.

Where several parties aie served with a dor-uiii-iu mid. i thi- Rnh.

a copv must be posted up for each. The posting' of one copy oal^ of

a statement of claim and notice of motion for judgment for \v
defendants was held not to be service on either; Hwn-lc y. ^V^nl.

17 I'. I!- '-;"-
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.f,,,,- iadgmeiit reqairms to be >eived
P''/ "°" "^' „ ,. Thus a

E^st'o.n>-v:: r;;;^.^.^" -it v. «.-... -• >

''^

"'.fjervice of proc.edi„.s iu tUe Master's OlBoe. upon u uon-

a,,i».oriug defendant, see HuU cJob.

aai Where at the time oi attendance to serve atiys-;™

po* at the office of the solicitor, ^ew.

IMS Uule wa, pa.s.d ,„ „,eet the case of KapV.W v. 0»n. (1..-

,„„, \Ir "ai-twrislit. M.r.. ir.tl. January. Is!'. '•

10" -Mr. »-aiiwi b
,^ff.i,.tf.r1 ill the liiiuiner men-

1, i. presumed th.. ...v.ce
'""J

,'';„f ,

'In'
'•

it.e. P..- on

,i„ut.,l in this Ruk. ."i,t "'' ?"''7""';„',
„, ,i„, srt-vic- will only

-r:;;T.s^"^t';u;y.";;^nr,:r^:^r\^...ve.t.,
...o,,

tlie nest day : see lliilr •.«'•>.

332. In anv .Cum l,y a Btovt.agee or
''^^^^^':T^l

„,1 it shall be sufficient to servo !ti. ^«''^' °' ''^.;",',; p,o-

,n tvhich the iu.lsnnent has been recovered, -sith tlie pro

^ , thefotm. whether the same be an office copj

,, Vdgmtttt or decretal order, ov any other or er or

L-:ihid. by order of Conrt omy be ^'^'^^^
,hcr the same be issued by the Court or bj au> othcei

thereof. Con. Eule 4C5.

T-iken from R. S. O. 1ST7, c. 40. s. 92.

1. a matter of some donht how far a solUj^tofs retamef co.,-

,i,„U after ind.n;em has b«'"
-?%7;,'' Vl". :•/""- v.T/^J-.W/.

j!£^Tk."n. 4t?"iii ^:"'it :^;rS";i;;t't,„^';:;ai„;;

537
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RoUi of a solicitor to bring or defend on nctioa does not terminate on iln-

33S, 884. giving of a judgment so long ns iiujthing remains to be done by th...

solicitcir for the client's protection, e.g.. taxation of the upiio-iio

party's coats, and preparing ony bill of his client's costs to bi- -ri

off under the judgment.

Whether the retainer continues or not, this Hulc makes the scrvite

of the solicitor sufficient service on the clieut for whom he actcfi.

Oriirinal

ordtr aevil

not be
tthowa
tfxcept iu

coses of nt-

tachment.

8ervift oi

uotii'e of

motion
may he
(linpeased
"iih. Or
subs titute'i

883 It shall not be necessary to the regular service or

any [writ], order, [or other original document], that th<'

original shall be shown, unlesfS sight thereof is fleuiandcit.

except in cases of arrest or attachiiiont. Con. Rule It"'!.

artiendtU,

Taken from Rules T. T. ISTrfl, i:t4.

The former fun. Rule 4tJ« was cniitiiiod to the service of an nvl-w

l"nie!-s if is demanded, it is nut necessary th:it the original oit!, i> i,,

examine a judgment debtor should lie shown to him when spvvir;,'

him with a I'lpy of it, in order to found an application for a cu. -i,.

in the event of his disobeying it: lim>iruil Bunk v. Dicktii. S 1'.

R. •-'40.

It is not a ground for setting aside an execution that the ordfi- .w

which it istii-ed had not been previously served: Craiixton v. IH'ii.-.

1.") P. K. V'n: and see Hoiitun v. nobiri.^o>i, tlH Q. B. D. 12*;.

As to service of orders, and of n writ of It'ihian corpus, s^- uNt

note to Rule 322.

See also notes to Rule IJllt.

884- 'Where it appears, upon the hearing of any iriiii-

ter, thnt by reason of absence, or for any other suthei^a;

cause, the service of notice ol' ..ic application or of the ap-

pointment, cannot be made, or ought to be dispensed wiih.

such service may be dispensed with, m- any substituted 'tr-

vice. or notice, by advertisement, or otherwise, may V'^

ordered. Con. Kule 4*m.

Takt'ii from Cby, C IIKJ.

Where the notice of motion required to be served is the first pro-

ceeding, or per.'^onal service is necessary on a party who has api't';u-

ed but cannot he found, then this Rule would seem to apply and t"

authorize the allowance of substitutional service, or dispensing with

service altogether. For cases in which applications of this kind

have been made, see tuiini, pp. 281. 21t0.

Where it was not shewn that defendant could not be s,>rved. ih-

Court refused under this Rule to dispense with service of notic" of

motion for iudgment for default of defence: Doniiiihii Itnuk v. IhM-

ridfie. 12 P. R. Oo.j. The fact that defendant had been personally

served with the writ, and bud ii"t npi'enred. was held not to b'>

"sufficient cause" within this Rule: Ih. In the circumstances of

thar case it would now be sufficient to serve by iiostine under /?»'•

liao: see Burritt v. Murdoek. M P. R. 101; but no service at idl

would sopni to be necessary in view of Ruh "'.). The rours.'_ T.inid

tip ro set ihywn the L-ase on motion for judpi;fiiT iiiidri- Ralr- '•:*'.

See Rr UtiHhou^f v. Bright. Vi P- R. 11T.
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,„i,.6<" la r- K. B««.

... .i.i. ;„;, (s,.e Hal, :ii «rvi<-.. of n wnrrnut nnd oU
l;v „„nlogy to tl .» ;,»( I''' '','''',;1

„aic, „„„.. certain absent

^r ,i;;^7'Cter:';;r j^as^f^'C no iuLau.tio„ -;j- ."^j;*

S'il™ tcbii^bor, „n,.er 7;„(. ««
: - R.: Hm'.: «<"»"" -

.l,i,lrtir«. 1« I'- "• -'f-

sss \ party suing or defending by a solicitor shall c:|]S

"... '
, 1.:. „i:,.;t..i. in nn.- aptlon or

1)6 at lilierty to clianfie hi-- ^oli^.ito^ in an.- action or
not 1)6 at liiierty to Liiiiuf;c 1..= " - '" Z
flatter witl.out on order, ^hieh may be obtained 0° im^^J...

Tna until .-^ttcli order is obtained and served, the forrnet

!„titor shall be considered the solicitor of the party. Con.

Eule iC3, amended.

Taken from Chy. O. 4'.l. an.l Utile T. T. ^^<a. 4.

.b,. fonner. C'oo. Kn.e 4» P'^JM ..». in ....btion^to ^v.«

^^^oTZ ;;SL^ r ^^' S„eH no.i.e i, not «-

,,iiire<l by tlie present Rule.

-*t™a^;^^!^vi^|^^;t;i.vyJ;"H^^.-.-/^-^^-
,,„.„„,„U "/.''/"l/^v. "'.""'.'. ;;-: >"

;1;„V ;,. ™;,: l'„ -^.ver. notice

^r;'yL''T:"S7-h,!;'-si «c^!v. !^/.Vo.fo,«irc. m n„te to

"".he tor„,er practice at law. tbe attorney «^' ^„,J>f!S^'S°'
^h.n..eil bv the client, unless his costs were tirst paid

:
Tl l(( v. -li"".^ ,„„.ii,io„

t£ih^. '^^^ -'^bosr .^::;p'^. s:"th^—

k.,w to prevail, anil nnlers to rlianse .solictor will now be jr.inte.1

wirhom fpv proMsion as to the payment of costs: Cr,,,, v. Holln«i.

:i c. P. I>. i»i.
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Parly arti

CONSOLIDATED RULES.

Where there is a joint retniuer. an order to chang<^ thn solicitor

on the application nf smuu- or oup of the clietit^only. K_ irr.-jftibi :

Re yonrich aud Xor/o/t Building S<jciitV' 22 >\
.
R. S,rf)

:
U.-Mm-

fcMr» V. lV«d(/frfcHr/(, 17 Beav. l.VS.

All material tactn miiRl l)o ilisolosed on the nppliontinn tn>

order of couvse. or nn rj /»arfc order, othorwise it will oe irr.?^

and mav be sol ncide: i:g.. the existence of a special retainer f.i

term of years unexpired: RichnrtiH v. Scarborough Market '".,..

Benv. 83*: or the fact of the solicitor being mortcagee o£ the clin

share in the fund in question: Jcnkiiiit v. Bryant. 3 Drew. 7". Wh-

however, a solicitor in applying fnv an order to change i\ soln ,r

relying on his client's statement that sh*" was unmarried, sn r^
i

seiited her. which stnreiiieiit turned out to be untrue, the r,-

though setriiitr aside the order, refu^ied to direct the solicitor- t'^
:

the costs, emphatically declaring that the Curt never had " '

man pay costs for believing the word of a wniiinn *"

:
Th»wn

layxon, 19 W. Ft. 'J.".

Where special circumstances are disclosrfl in the prtjri]., f.,i ;mi

order of course, th.^ officer may refuse to issue the order, and unv

require a special applieiition t" be madf.

After an order of course to chauire the solicitor has been i"i:..l.

if the latter objects to the order, he should not apply on /./fr- .,. i v

nil order to re-appoint himself, but should move on_ petition r^ - r

a- de the order: Topphif] V. Searsox. 2 H. & M. 205.

Where the solicitor dies and !ii< '^liem neclpets to name r n. v

solicitor, he mav be served with uotice of motion to appoint a i.i-

solicitor- -see Paul's Forms, .-ird ed.. No. 2129: Braith. Pr. 2*U
:

'; '.-

»o)( V. Ingo. 2 Phil. 4(*2 : Smith Pr.. 7th ed.. 120.

Where one of several plaiutifl's de^in's to nial^- an appli'-nti-': :;i

the action separately from hi« co-plaintiffs, he must obtnip an "-I v

of course, srivin-: him U^ave to nppoiut a solicitor for that e^i>".

-

purpose: Danl. Pr., iSth ed.. 1724.

Where a party sues or defends by a solicitor, and at"ti';\mi-
"
dt";ires to sue oi- defend in person, an order civing him leave \''

''<

fo must be obtained: Pan]. Pr.. -"th ed.. 1724. But when a i> (!

cues or defends in person and afterwards appoints a solicitor, i >

ord^r is necessary- /'-. 1T2"i. 'ind s»e RiiU 'V.\>': but nntic*> should' !.

given to the opp-isite party.

I'roceedingp tnlfn l>y if new solicitor without an order, whe:! ('

is neces-^iiry. or by a suitor in person when he has a solicitor on th--

record, are irresulnr and will bi- set aside: Rnthhurn v. Hufj!''-:. :i

rhv. rh. 100: Yeatman v. Snov. 42 L, T. 502: Arch. Pr.. 13th .',. i..

nn: 12th ed.. p. !*'

If a solicitor reti med in an ordinary Common I-aw acii<in r.'fr.- -.

pending the action, to continue to act without some reasonii!!-

rnuse. and upon reasonable notice he has no right of action for hi-

costs: UnderKoo^ v. L'irU. 1S!)4. 2 Q. B. "<>0
: but the rule apptnr-i..

be otherwise in actions for equitable relief, in which the procedm;:-

micht be of yfTv long and complicated character, and be di\ id I

into •I'^veral stages- Ih.. and /» rr TInV. 9 Ch. D. .^SS.

Where a defendant, in consideration of an iudemniry aeainsr m-i-.

has ngreed that his defence shall be conducted by a ro-defendanr, t'>

whose solicitor h-^ lives a retainer, lie will be restrained from aft r-

wards withdrav.-iii=- rh- retainer or interfering with the prr"!<H-u!iii:'.

of an appeal : }rn>ifforts r. Mar^dcn. 1895. 1 Ch. 11.
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11 JteUurge oi tbeRolOM.
An oilier to diiwiie >oUcltor i. j.M,„a ,a, ^^

Km It IS not a '""^'° "^
„, .w" „°.„. refu-iil of the aol citor to act;,v

,.k„, „„t in con.«,uence_o£^tlK^^prlor^reJn.,.l^^«
^^^^^j ^^^_^^^l^. ^^_^ ^^^,,,„ „„t in consequence 0! ne P"", "'"''

'r„;",fi„,„,l(. on thcl
I , iriliritor will be considered to liuve di»tuaigeu uiui^n..

^^_^^^^^

'""V , v^^f hlnself or the Brm of wUich he b a partner; K. -"•••;„,
, lie.it,

-;f diltL^d^fe c^ent --„'-;„r™r'^lftrS;r°:f .::

B,Mo <i L. B. By. Co.. -2 Chy. Cb. 4.,.

Where any new party Is l.rou^ ^^^^^Y^lX^^^ ^^i-'^y^
,mue proceeding., by reason ^

J'''
'"'/„',;, ",^|,ng^ed to employ the

'"-"">

'

!^;„;i;», 2 H. 4 M. 205.

.Uthoush a solicitor may for suffleien, o-- Ij; .«!- ^^^^^^'^^^

:;rz zrp?::r..^'rv^^ tJ^^^^, of the sondtor,

Bricker v. JhsW/. 1 Chy. Ch. 3(57.
. , ,.

• -

1- » „ i„ i..,nm>il hv the clitiit. tilt' oncinal )soluitor isyenof

,j^s;^rSo g^£™-.—-^,-s-^^^^

,i„„.,cor,.
«*»^j;-.„-^"tre"W;clt?r; ^'alyrne^t fn"order, i, en-

clmr^ie : ForJ v. .l/a«ort, I-* T. H- 3^-

When a solicitor is retained by the acting partner of n flrm as

s„Mr o? for the Arm in an action, the retirement ot a dormant partner

f, the eriwihou? notice to the solicitor, pending the "ction wi

"relieveThe retiring partner from liability «"
'j'V^^'i"VHT- T7

i.„,ts subsequently incurred: (.v,«r( r. BrrhiK ISO,. . >l. B. o.»..

""wherfa solicitor is discharged by the dissolution of a Arm of which Joli.ito,|

he s a member, he is not at liberty to act for the oppos te party .„„,„ ,,,;„
he IS a memDer, "e ._. ;,,sfi,„vg„l by |,., „p,».

hit"cl'i™?t"cann':tt";est'a]n7d from, acting for the opposite party^.l, ,.«t,y

hs c ent he cannot ne resunin.-.. i.™ .. ..-^ ; • y „,.,;,,

^;,X '^''^^- ^ -"- ™ -^ -"-?¥^T
ol rltof roar be restrained by injunction from dinilging the secrets

n" his former client to the opposite party, either in the same tran-

ii,.|i.,ii ..r in .my other ff-wins rhermut. or connected therewith.
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brxikit and

CONSOLIDATED RULES.

Ih.; and I'fH UiivuH v. Vhuffli. M Him. 'JU-J. 2ii7; OrinnrU v. /*-/-,,

Biug. 1 . 'fohniuii v, O/iirnofr, :i Cr. A: M. IXI-

An n^rrcpuiMit betnepii folii-itors nctiiiji for differPDt piuti'-.

slinrc profit co»ti> iu onufidfrniioii of bfiiig iiitro«UiCfKl into tin' liii;:

tion. nas held to Im* luisrouihict : Wf /''x/c i<oticitor't. IJKM. 1 K. I

1S7.*

How ffli- tilt' wilieitnrV retainer i-ontiiiin's ntti-r jiidjrnifnt .- i

covered in tli'' notion in wliiL-h lie \>i r.-Tiilned to mup or dt'ffml. s,
.

i

doubtful: Hff T'.t I- T. Jour. '.»(«: iUllrr v. Kamd]i. it»iir>i, in n.,

to Rule 33*J. Service of notic of appeal from the jvidirment nv.yA-

the respondent's solicitor on the record, was held sood :
/)f In l'<.h

IHok. ISt Ch. V. :tr»1 : M U T. 4.j7; but a rctairer of a !«o|i<ii.,i

coilect'n debt was held not to antliorize him after judgm-iu i

covered, to enter iiimn interpleader proceeilingB -.vithout fiinh

instructions: Jamr. v. h'irknrn. 2" Q. B. P. KU :
riS L. T. 27^. !*

nUo Kfi?. V. ./J. 0/ OxfordHhirv. lSi«. 2 Q. B. 149.

(Vhere an order had been made diHiiii^'sinB an action for fnilnn'

give security for costc the retainer of the defendant's solicitor m

held to continue, so iis to enable the plaintiff to serve him iis i

solicitor on the record « itli pnweedinss l>y way of apiienl fnnn.

under R»k 338. to rescind, the ord"r : J/miV v. Hiiiiittin'. O. I,.

;t24.

Lien of SolloltoT on Booki and P»per».—A solicitor ha- n

lien on the books and papers of his client, which have come to him

in the course of business in his professional capacity. This lipn.

liow.'Vcr. is n mere rich! to retain the documents until his com- ar.'

paid, and cannot l>e actively enforced: Buzon v. BoVtunt. 4 My. A: Cr.

a.%4. In Ihe al>sence of any njrreement to the contrary, tin- lin, j-

general, and attaches for all costs due from the client, and is iinl

confined to the costs incurred in the particular Inisincss in whicli li..

documents came into the solicitor's hands: Re Faithful. L. R. Ki-

32.5- Bozon v. Bojiand. sui>rr. ; Rirhardn v. riaid, Cr. & Ph. S_>:

Worrall v. JohmoA. 2 Jac & W. 214; Ex parte StcrUnt}, IB Ves. 2".:

FrmrclJ v. Kinn. ^r^ Sim. VM : Cohtirr v. Fdr. 10 W. It. 'AV.\: I!'

Mr»8rnger. 3 Ch. D. 317. While it exists the client is not entitled tn

inspect or talte copies of papers subject to the lien: Rr Binfjs. HV_' I,.

T. Jour. 304.

A solicitor is entitled to ft lien on a deceased client's book- and

papers for moneys due by the client's executor, or administrator, in

liis individual capacity: see R, F»sti r. IHS L. T. Jour. 38S.

The solicitor cannot acquire any prenter rijiht of detainer, than tli^'

client had himself, and the lien is therefore subject to the ri;:lit^

and equities of those clnimini: by title paramount to that "t fli-

client- rrflHc;.-* v. Fraucvi. T. D. M. & G. 108; Stedman v. Wclh. 4

Mv & Cr. 340: Cliittoii v. Pardon. T. & R. .3<U ; }fo!e»trorth v. /?-.'.-

tills 2 .T. it Lat. 358; PrU]f v. ^V(lthe,<. 1 D. JI. & G. 10; 7 Ha. Twl ;

Bivndci V. ItotOTt. 2 Dr. & W. 40.->
: RrU- V. Tayhr. H Rim. 2M:

Baker v. Hrndertton. 4 Sim. 27: Worhiirtoti v. Fdgr. !t Sim. -"iiS:

Re MoneVf. l."> W. U. !17.'
: Y-mifi v. Eiiijlhh. 7 Beav. 10; Strn^^tt

V. iiumi. 2 I'bv. 4_'h. 21M: Re f'iii»» Cement and Bn6k Co.. Ft

parte 'I'nibrnok.^ I.. K. 4 Chy. H2T : and where the client wouli' I'-

lionnd to produce the documents in evidence on the demand of tliini

parties, the solicitor cannot refuse to produce them on the prouiid i>f

his lien- Ho/K V, Lhhim, 7 P. M. & G. :^31 : 2<> Beav. 438: F'-" f"

V Foirhr 44 L. T. 7i>!t ; ."() L, J. Ch. 080: Re Lawreitcr. Bnirkn- v.

\„»ti» 18114 1 Cb. .VM;; 70 L. T. HI : Re Lleiccllht. 1801. 3 Cli. 14:.;
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S3 : He i/ouJiet, IIWS, 'J Cli. 1 ; 7S I-. l'. Li3fi.

liiit third parti™ whose rinhls nii. ariiiiliiil iiii'l'T tlin ili™t .iilp"'-

ouont to the creation of the lien, have no greater rljhts than the

rlient hlmwlf had at the time they a«iulred title; Oi.'l v. tiiimhh. U
Gr lUU- 2 Chy. Ch. 13r,. fhe siilrcitor, however, cannot claim a

Ti,n asain.t auch thlr-l parties, for c„«l» lncurre<l liy him ..il..e.|Ueiil-

ly CO their acquiring tueir rights : Bhinlrii v. Dc.oil. 2 Ur. A: « .
4IK..

A solicitor cannot acquire a lien on the flocnnients ot a joint stoi-k

comiiany which hy «tatute. or the article!, ot association, "r" le-

nuireil 10 be kept In the office ot the company : He 'I lie A»;//.».W<i((c»c

Co ,"i2 L. T. 841 : but he may acquire n lien on the hooks ami iloiu-

nients ot n company wliiili are not so requii-ej to be kepi in llie

otlire ot the company. II.. but not tor busin.'ss which was iillni r.rr«

of the company: Re Hoirnnl it Dnlhii'iii. 1 11. & M. 4:1"..

A solicitor who i« empioveil by n mortimiror and niortcnBee to pre-

liare a mortsage. after completion ot the nlortcnBe holds the title

deeds for the mortgasee. and cannot as asainst him ilaim any iien

Hereon for a debt due by the niortsasor ; i'j- parte Quiuii. 49 L.

T. Sll.

\ solicitor is not entitled to o lien on his client's pajiers. for the

costs ot proccedincs instituted asainst the solicitor on lielialt ot the

client : Re Banbvri/. ".* L. T. 44!».

Kemhie an acent of a sidicitor is entitled to n lien on the document!"

nhi.-h come to his hands in tlie i-onrse ot his iirency. tor the costs of

the proceedings to which the documents relate both as ncamst Li"

principal and the hitter's client: see Re Juiiea. Vi
.
N. l'.«)o. 01 : li»

L. T. Jcrar. 478 (Joyce. J.l.

The lien is superseded bv the solicitor's takinc security tor his BBeei ol

costl" iZel, y.Z.„"on. lil Ves. 27:,: Re T„,l:;: IWM.
1
/h ••;'•';; i'^'.'S,.

see ifroumloir T. Keatinge. 2 Ir. Eq. 24:1: Kenmn v. iUieihimU. 22

Ont 484- Bimell v. Hra,ll„rd. .t P. T. Vn.. 114 L. T. Jour. 28.-): Re

;io»»/n». ISiW, 1 Ch. 1!«<: 77 1.. T. .".2: Init only to the extent of

thesecuTitv tro/noH V. f,»oii. 7 l>. M. & G. 288; and ceases

nltneether on payment, and the solicitor cannot then retain docu-

ments on the ground that a third party claims an interest in them;

llr Emma -Wine. Ei pnrte Tiinirr. 24 \V. R. .14. The lien inny also

he lost by the solicitor's assigning his bill ot costs to a third party:

Kremr v. i:U«, 7 P. U. 371 : and also by parting with pos«.>ssion ot

the documents; but where on the dissolution ot a firm of solieitors.

one of the partners took possession of docunents on which the

firm had a lien, without the permission or consent ot his late partners,

it was held that the lien of the linn was not thereby lost
:
Re Carlei:

Curler v. Carter, M L. T. Isi".

Where a firm is changed bv tlie introtluction of n new partner,

lliere is no lien on papers delivered to the new firm, for costs due the

old firm; Re Fo,-nliair, 10 Sim. 121.

Toronto agentt ns against their principals, have a general llenjj„|„„,

for their agencv bills on papers placed in their hands by their prin-,iliiitor.

eipals: and the iien is not lost even though the relationship ot prin-

cipal and agent is dissolved by the agent : Re Attar'ieii. 7 P. R. 311 :

/,'. .1. B. .( v.. 14 C. L. J. 142: Re Crott. 4 Chy. Ch. 11.

There is an important difference in the right of lien, ot a solicitor

in an action who discharges himself, and one who is discharged hy

ins client.
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CONSOLIDATED BULE8.

Whn.. th li.ltor iliacharBe. hiiii»elf. be 1» l>"un[l to ilpli-.i

the l.an.-i« In the action to the n,w .ollcitor. npon the latter ,i,..l,

tnkiiii.- 1.. hol.l them .uhje" to hi« lien for what, it anythmL.-. -1,

be t..iin.l cine on tantlon of hi. hill: ami to proeeed with thr . ,

with rine ililliienee. nnii to re-ilellver the paper, within ten day^ nii

he .hall reoi.e to have ocia-if.n tor them. If th« lien be iiot ... i

,.„tl.Ue.l: Col|7r«n. v. J/o«le,. T. * It. 4IK1; H..top v. .1/. (.../,

Mt ft Cr. IKl: lV««o» T. Emmrt. Ill lloav. at;!; fo»i; v. 1/orl..

Ileiiv -M' Il„hi,„ V. (;..Hin9*.i.... I.. U. lil K'l- «"
:

''.'' > ""

1 (hVch. nil; .l/rrreife(»er v. Welli.*. 13 Ve.. lilt: .l/a»».

tf„irt,i, ;i »w. li;l: ir.'..'.r V. ;..• Hun,. 1. W. II. m: r„ ,.n,:

/.,;/,.(o'ii. 1 Sn-. 1. The .ollcitor ennnit In .ueh "<""' f''"''': '

.lipnt to un.lertiike to proeeed to a tnxntlon ot hi. hill.: .i;..i,

l/ii,;pV 1 N * S -JSl'. And if he refu.r. to deliver up the pal., i

-

the nw lollcitor. on hi. undertaklnc «. above mentioned, he may

..ideriHl to imv the co.t« of an nppllralinn to oompel hlni to .1.. .

Hnk[n> V. (,„(,.. »(i/i(i.«. .upril. A nolieitor «lio ,lec-Une« to pi...

.

with an action until hi. co.ts are paid. In eUect diwharee. Iiuu-.

/"and .ee Hr Uiri, 72 I,. T. ,Iour. 387; but «ee f/iidcrir... .f

;.r,Vi-. and lu ,-. //''/. '"I»«. P. ^"- And .o the di..ol„tlon f.l .

firm ot .olirltoi. eiiBijted by the client, or the nrrmt or deienti.

custody, or hniikruiucv of the solicitor, work, a discharje of the .

I,>- the .olicin.r : vi'lr .»pro. But where the client die., or hi. iiii.

.

i« trnn.terrwl l.v ii«»iBiiment or otherwise, and an order Is nia.le i.. •

linne 111.' pr.i.-.»dinjts ii. 'lie name of .ome new party who nam. - .i i.

...licitor. in such cum.s Il.e su.liritor is .leemed to lie dlsohorBCd h.v '

.iient: see R, M<m. I- K. 2 E(i. 345.

Where the .ollcitor is di.charBCd by the client he cannot Jeiicr

he ordered to deliver up the paper., until hi. lien ha. h"" ""'1'

II, t„ithl«l. L. n. Ii Ko. :!^-'; immiit v. f,iiffi«». 2 "nre. ..

Bo-o» V. Hol/nnrf. 4 My. & <T. 3.'.4. unle.. it appear, that th. r.

.tronir srouml for heliev inc that there 1. nothinc due the .nli. u

Re Bn-n„ i WhiM«a. 3^ Beav. 439. Xor i. the solicitor in .u,

case hound even to prodlic the paper, for the rurpose of the r.i

until hi, bill is paid: I.or,1 v. iror»i(c,j/,(oM. .Inc. .Wl; RcJ/o,,,

!S,„nrh«. 1 Sw. S4; Robii.. v. r.Mwft^inm. I- J<- I" ^q. 4411,

see niwmoU, v. G. E. R«. '„.. L. R. 3 <'hy. i"!: r'llford v. 7,;.^

• n & S. 1 ; TTeWcr v. I.r Bu«t. » W. R. »H : Re teah .Tor. N

:;S7- nor permit hi. client to inspect or take copies of the docuin.

.

It.- m<n> 1"2 L. T. .Tour. 3IM. but see Loekett v. Carev. 10 .T.ir.

S 144. But where the discharBed solicitor neslerta to deliver his

of cost, within the proper time, he may be ordered to ileliver il|.

oaners subject to hi. lien thereon: Too/icr v. //cic«oa. . l. &'•"•'

Sir.- and. where the papers are urgently needed, he may be order..! .

deliver them up on the amount claimed for costs beins pni.l iii:

Court, tocether with a sum to meet the costs of taxation
:

K.' u«

hiuil. 31 fh. D. 2011; ri3 L. T. 021 : Re South Ewex Invr^tmnit '

40 L. T. 2S0.

Where the action is one for administration in which the ri=iii

of third partie, are concerned, the solicitor, thoueh discharc.'.l i

his client. m»v be compelled to deliver up the papers necessary i.

the prosecution of the action on the usual terms :
Re lUmolt.,

Bomhim, V. Boi-.rtl/oa. 48 I. T. 413: Br(„„c„ v. Pfrcac/i. L. I.

("hv' 'lis- oo I, T. "IKl; and it is immaterial that the yiapers c.u.

to the liands of the solicitor before the action was commence.l
:

/

Hn,rkes ISOS o ch. 1 ; 78 L. T. 330; and so also in a pnrtili.

f.Hon flS •.: Ile,„>,.'. 1H0'->. 1 <-h. 101: W h. T. 744. (se.. /

Ka-;. f»;™. at p. m ; Pnm.,er V i;..M. 33 r. L. J- ^^V and_-

He CtiiiiM Firr hiKiiraiir, .4s«n.. 24 Ch. T>. 4<W: 49 L. T. i.i

. N.

I. ill
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,„„„ V \on,uuJ. M I.. T. Wi:. llut CO... lnn,rr..l l.y ai.»<ll«M

ml ,ioon hi. 'iMtli. lb. .i.lmlnl.tratnr ./.. b'mu •uo, take, tlio

L". .o tb. cJarin. „n,l cannot compel .h, """"y ,"'•
"

,. SOL. T. 2U8.

\ li„, on lK,..k. an.l ,ml*r, may con.ln.lc '"
. ""rf, j,';'

" ,','.

. I .. .h» S.n.u.c of Limitation.: ««» Curiiia v. Wilduru. n-

"'
'TS' Kc ''"l;" .'..r,., V, r..rur. nil I.. T .CO- and ,«>,l.r a

;i., f, nxntlon cintainiu^ .1 Mil.mi.«io.i on .bv l»irl "( 'b'/'""'

V vl," b. round .lue ..n .axa.ion, |,a.vmen. o( ....n.f-b«rrr,l ,
.-

!;'l'| W cforce.! : R^ M-riilt,. ISM, 2 Ch. =03.

V ...lUi.or i« bound .0 deliver np docnnicnl- .... vvhlch •".';"-'>

,„.;| „n „.,,dcr ot .he M-„„„nt of hi. clain,, .bough n... ,n .«.! u.

11, llaiil.arv. " I" ' "'•'•
„ ,

\- ,„ ,he principle, an.l ex.en. «t a -olicitor-. lien. «™"»l >•;;"''

£,^;bSi.:^r\,i:;r«;«:.;r';.^";i'cn.-.';ii'i:.

T, :i;;ii.

u.n on r«nd.—A .olicitor ha. no. only n iteiieral lien on bl'
>;;•;;;•

HieD'".a^er, "all co.» due to him, hot be ha. nl«. a P«"";'l» "

;°f"r'Th."o;?. of proceeding. ,0 .ecover . t..nd upon the t,,n

re".v,.rM. or ordered to he paid: t«"« ,''-C*«'['\-» *',"''
h;,',,.

... fund actually r«oh«. the -olicitor'. hrujd he '•jlJ '"•Wc,

rlfii, i. until hi. co.t» of the ac.K.n in which the "™
J''""/;

I.. T. !>'J1.

Where the oompromLe of an action '«. «>°«i°"«l "'''''!„
^J""

oullaTf or.nfan.%.rtie., and a fund .direct^ .0 he P«'« to"-^--

1 n. 317 ; K! I'. T. r,15.

Tl„. solicitor-, lien on .he amount payable under a verdict is en-

£fihiLh^ oX-t-.TSr^,:^:.ri..'Srs
The .olicitor may slve notice to the oppo.i.e P""? »"' '" ^

;:'-.1„:?r'S; !SZ ^r r"::::ici^r^y'^r:^H^"o;"i,y 'J
."lioitor was held entitled to a lien on the fund ultironfely recovered

J.A.—S5

54S
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fiiltiri'ol.

not ilt'teat

lien.

ami to pnyment of bi» co»u th*r<H>at, DPxt tftfr tho*- nf th" *••],,< .^

lij whom ih" »uit -vfli i-oncluit*'d : Clark v. Koel€». :i (.hj. (I,. ;.jt

Biid xw A>Wt'/f V. &i-Hv. 3 Ir. Eq. K. 34; flo:o» v. «««««.y. I M,,

A rr. :(M: formrtrt v. Beisiw. 3 D. A J. 1B7; Itr \Vadtu-i,rH>. U'^-.^.

.

V, Mipi/tfi. 34 t'h. n. 15.*: iW I.. T. 5l»H. But after the fiii:! t ,-

bwn pnW to th*' clknt, with th* nohcltor'n ntvuitfMfUCP. nr v\ii!,,.|r

notice by till' imyiT of thi» •olcltor'* clulm, hln lleii U . n,.

11(1 tip u)u«t look tu hill clleot alone (or payna'Dt of hl> ro-t> .,...

S*i L. T. Jour. 440.

If payment be rami*' to the client. notwithstnniUnn iiotlc ;;n n \,y

the ollcllor not to jiay till hln cnut* are latipfied. the Hoji,;!,:, t<.

the extt-nt of hin lifn. in entitLvI t" nT.ivpr th* nmoiint pniil n.iiti.t

the vinrty pH.vliiu': Kw» v. Bumtun, 41* Cli. !>. lixi,

tVhere the solicitor •Icclineii to act tif hnn ii.. lien upon ii r i; ; n

Court : CreiKtnU v, Ittiroti. 14 Vm. 271.

Where a compromlne han be^n amdf. thn plnintiff'« fKiIiiltin i ,:u

be entitled to money payable under it to hi* client b" tlir ini.i,

of litigation: eee W'llkfr v. Gurtirf,. 18 P. R. 274. 471: Rv It .;.;/,-

.

Trutt», 1901, 1 Ch. 317.

The lifn on a fund niny bp aetlrely enforced: /*«:'>« v. H'Jhn..'. \

My. & O. 3r4. The -nlicitor may obtain u stop order: Ilxh^:,, v.

aheancood, 8 Beav. 48*1: or nn order for payment of his m-ts nn- ,,:

any money in rinirt payable to his client, or itpplirnhle to tli' \-:\y-

ment of th** costs: Wnrdelt v. Trennuth. 8 P. R. 142: or it rliiuL;.'

for bin costs on n fund recovered or presprvpd through his in-tni-

mentality: nee Rule 112B. But a solicitor can have no hiffh>^r r\:o\n

njtaiDst a fund by virtue of his Hen than that of hi« rlipnt: -.w-] v.

the client would nor be entitled to payment of bin costa out if ^\v

fund neither will his solicitor: although It niny have b** . r*H;fHir'ii

by means of proceedineo taken by him: Francix v. Frnurh. .' Iv M.

& O. in**: Rr Rarrald. Wilde v.' W'nlford. .11 L. T. 441.

Whprf scvernl solicitors in succession Imve acted. tht> cpii'TjiI nil.'

is that the solicitor who coi 'ucts the action to a sncwssful friniiin

tlon is entitled to bp paid 'rst. and so. in inverse ordt>r. up ii. tti-

solicitor first pmployed; F'j>! v. Manon. 1." P. R. 392: Rr Kni'iht.

Kiiiflht V. Cnrdiner, 1892. 2 Ch. 3fiS: 00 L. T. ft40: see also Cl.tr!. i.

F.rrfrt,. ^ Chy. Ch. 324: hut the first solic'tor may be piititled t- l>»

paid first out of n fund created by his exertions, e.g., by his hmiiiff

obtained nn or.lpr for its payu'ent into Court before his disclinf,:t>

:

Fori! V, j/*MOn, nupra.

The client cnnr.iit assign a fund in Court so as to defeat hi- - 'li-

cltor's lien. €ver. to a purchaser for value, without express ii.it i,.-

Hoiivra V. Cooper, 33 I-. J. Chy. 4S8: Yemien v. ./oA»i:*/on. 11 P. R

2:11. Neither can the client release tlie ndverse party from th-' I'.n-

ment of costs ordered to be paid, so as to defeat his solicitor's |i>ti:

Ft parte Bryant. 1 Mnd. 4fl. But the lien may be defeated ly n

Imia fiiJr rnmpromise by the pnrties to the action : Thr Hope. S P. T.

144; 40 L. T. ir.S : BrUaimi \\ ConitoUy. Vt P. R. 87; BruuMtov v.

AVonl. lS.iO. 2 EI. & Kl. 19: Walltr v. ihinir,i. ^upra : but :> '"1

lusive compromise will not have t*- » effect: Reames Costs. 312. ;'.i-:

Lang]p v Frttn-h,. H T'. C. Q. B. 02.S : (3np<7« v. ilr}ier». T".
(

',

(}. B. ."Wi; rotmnri* v. S-quirrx. 2 P. R. 140: and see Platit v. St'.:,'-.

9 r. C. 0. B. 45S: Et pnrtr Morrixon. L. R. 4 Q. B. I.'W : Fr vv">

r,fj<!!r<'. 3 H. & C. 294; rtimru r. Cnitant. 2 P. R. 208: Sniill' v.

Tlompsrin. Ti P. R. 106; Movfjan v. Holland. 7 P. R. 74: Barrrti v.
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f ,,,'/.". fr,.ilrkk. Ill I'. II. ;i">, .-^il: '."."
''t

»•"'

1; /", .u«.i,.....". iv.'T. •-ih. ;;N:T.ii.. 1'.-^..

llMl .ollu.iou UMl-t bi^ -111'" II. "! 111. ml ..Ni.li..c.ii"l '

Jn\tou, lUwr .•..tic- from .1,.; ..ili.n..r ..,u.l. al in.

Vu'.'i.. « .iml.i-.ni.l... 1- .Hi .1-1 '"! 'I'- I'""!""- '•'

l,ii,„,r., „,llcii..r ..f 111- -. li' uiiT '»

,1,,. .i.iiuii f.ir III.' pmi
i,H„f/(ofi<i' V. tiuitlturtf. -1 1

l.ri..' tlw Kollcitor .it 111-

, I ini 47n : RoM MI
,.. lUi L. T.

t iiaiM liav.'

.s.i„ .!./';. V.

1.. J. 111.

.l.[.l'ivlini (I

t.i iinTy .III

il..l'. ll-lftUt :

ll.

aiitli.)viz.''l

ivHlirliitf" tli.'iii ..lit "f '

U Ir. t(: Imt unl.-H» (..Ilii''mi i

. ,.lenr!v .lu'wu. tli.' ai-ti'iiilnlil "i.. •"

''
1 m .^mi, .ii.« 1 1 I.- -I'll, 'li' l'l"'""« '•">'"'' "" ''"''•»

, ,i,.i„ ..r a ...licil.T liu- n 1..I. ..II " fii'i'l .••.ovc.e.l- lU «,/."..

„ . U 127. nuJ l»y"ieu- l..v Hi.- Hl..i.t t" tUe «- m o .1'

;;^rL£"rS^iiS'^!i"^o:r;^7,;'^.:^rnii;;;;;;
i" upSn .rrmia a. -a^al.i.t LI. i-Ueu,. .1..- a....il f-VV ";,

'

^^
Ul to Day it ov« upiiii a .imimaiy npiilicntloii i.n li. liii i .

l U'

;,':L"f wa. madefor payia,„c >,. .!.. n.-nt "f tli.' n""."... " >'l-

l,..„th..r...mt: Kt HkO". 11 r. U. 1-J,.
, , „

V li.n may coutinue tboiigli tli.. .lai.ii o" tli.. l.ill "f .""t.. i..i;.v
f'"

l„,rr(..l bv the Statute ot Limitation.; Ciinnn v. J(ili,«i... i. <-u.

1.. 4J4; (12 L. T. 278.

.,.^!r*.:^.'^"ri^v:'»''«"^ r:^::.^r^'p-?.

;f, -!^;:^i?^Xtf: :r-: ""-epfrt^^^te^^ ^

,„. ».lioitorV lieu; lit", v. JJc.lr,;,,,,; 4 C ly. ( U. '.3 i ''
^^

lUrdrll V. TreaoB//.. S P. K. 142; >'"'>i"
'."''

''^^'f' -f 'ii^'bu
,;,.i;«.Hanx,M.tr,7,/,.v l..'(-'.4^^^^^^^

;;;^^^;^.&:in;i.^i^^ior;^ or^fiiv >j^m);;-^
w^;

^;;'r¥li^.';:c,:r"-:vXi,^r^fr:-.?'a"n;i^fv<;.«y'^
; l.o» 8 P R ".-,3: BrWiom v. .siiiif/i. 17 Gr. r.l2; an.l the set-oft

.<7Z\m ana counter-claim ari.iiiB out of the same transaction, can-

,;,r l™. .l,.feate,\ l.v llle claim of a -..iicll..!- to a l"n; B".'" '• >""
''„'. n i'. It. 121 I per ""ler. .'-A.!: 11 c.Mcotf v, II, ,„». ISU. 1

Kite, t nl

lien ...I

rtuht ..I
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Bnlei i). B. 774; ii5 L. T. iJihl ; bi't see Fh-tt v. Vt'ay, 14 P. R. Sli; \\\\m:
336, 337. ihe plaiutiff being awnnled ('(mts nsaiust one defendant, inul ;>.; ^

uidert'il to iia.v ilie t'osts uf oilier detVndnnls. ail tht* defendaut> \-y.'.,

represeiitfd b.v the same solicitor, a. set-off to tlie prejudice of tlu' I.> n

of tlie pliiintiff's solicitoi, was refiiw'di. and rnnndvui I'm-iti- i: i

V. Grout, 11 P. U. 20S (where the claim and counter-claim whit :v

ganlPd as separate actions) ; and notes to Hut'' llij5.

Where a special lieu was ijiven l\v one of the parties tn hi> -.
;

lor. the right of set-off to the extent of tlift special lien ihus <r-;ir. i

was li.ld lo l)e defeated: /(o«a v. MiLmi. 7 I'. K. !t7.

Lien on Estate Recovered.—Until the passing; of Huh' llj!'. i

solicitor in Ontario could uot become entitled to any lieu on an .-: n

recovered through his instrumentality: ^Imic v. Stale, G H. L. <;.

."81
: Tninuar v. Lnwrcitce. 20 Out. 137; but see Hcrgnn v. JIoV-n.-l.

7 P. It. 74. Since It alt \l'2'.K however, a cbarce may he d'''i;i;.'l

ii;i(l .'iir'nrced: see noti's tn thai liidi.

Whcrt i>arty

ha.'* acted iti

IHTHOii anil

notice t'ivi.-ii

liv i»olic'itoi'

thai he U
aiithurizffi

to act,

MihwiiUent
proceeilititw

to l>e serxHl
f>n solintor.

SStf- Where a plaiuTilf lias issued a writ, or a '\<:^.^\\

(lant lias appeareil. in jierson. and either party by a solJii-

gives notice in writing to the opposite party, or the -il^ i-

tor or agent <'f such party, of the solicitor being autlioiK'.
'

to act as solicitor for the party on whose behalf the ii^Hi.

IS given, all pleadings, notices, orders and other proot-^ '

ings, which according to the practice of tlie Court are '

lie delivered to, or served upon, the party on whose behai

such notice is given, shall thereafter he delivered to. >!

served upon such solicitor. Con. Bule 464.

Taken from Rule T. T. 18.5*1. 1.S9.

NoIwithsIRudinp tiiis UuU. notite of motion to altach a defe:iil:i;i

must usually lie served personally, unless some sufficient reason i

sliown for disppusiui; with i)ersnnal service; lianii v. Pfrrii. ."0 I.. I

Chv. 2M followed tiv Proudfooi. .1.. in Smith v. ilarrin, Septenit..

'2!llh. IS.'^; and see \rh<,ii v. Wnrxxinii. \\\ N. 18J«>. 21rt: Rr D'lw
W. N. 1S!1.'>, 127. But notice of motion to commit for non-pro.lm

lion of documents, or fcir not brinpins accounts into a Ma^i. i

office, may be served on ih.> soUritoi-: see Rulrx 474, 4"."i.

transit

toT.'r.

*. Tk.\nsmissui\ of P.\im:k>.

« 387. Every Bojiuty Clerk of tlie Crown. Deputy ^r

Local Kegislrar, >iiall at thf request of any party and \\\'--

retrivinL' a pr<i'ri}>i' for the purjtose and payment of t"-

neces.-ary postage or express charges, transmit to the C- n-

tral Office, Toronto, the record in any aetion to-iether wi'ii

all exhibits init in at the trial. Con. Rule ItlS: Rub- 1

Jan.. ISnt;. 1449. amnxh^,!.

Wtpvfil fr-iri! It. S. O, 1>*77. c. -'O. =. t;7'.».
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i ot UpKulaiii'iw "i till' .linige«. pi 1^11 tiMi Rale 338.
Th« foliowius «i-e ciftii!

on iTth Ltec, itH>i :—

i; When the Judge at a trial reserves judgment iu .luy Liisf, v\>.--

wiifie than at Toronto, th*' V\crk of the Court shall forthwith forwnnl

tkf ilecord and Exhibits to the Central Offitv.

T Ail Local Otficers of thf Court when sendiug pupils ur KxUiUit^

to ihe Central Otfice shall indorse on the wrapper enclo^iii;: such

Tiaperi or Exhibits, the short style ot" cause, the title of the Officer

M'lidin!.' them, and the purpose for which they are seut.-^.f/.. " ''n"^

V Smith. From Local Registrar at Hrantford. foi- Appe.il to Pivi-

vioiiJil Court." or " For Mi. .liistice Magee "—(-r »/.s may be.

388. \;'here pleadings or other documents tiled with au iransmiH-^

i.tlKLT of the Court, are required by or for use befoif any HemJ

otlier officer, the officer with whom the pleadings or other {.^^"e^'tT*

.'oeuraents are filed, shall, upon the i.rnductiou ot a re4\iest
^"°^»'^'-

-igiicd bv the officer requiring the pleadings or otlier docu-

iheut>. that the :4anu' iiro required for ^^nnie proc-eedings

Kofore him, transmit the pleadings or other documents upon

pinnient of the postage or express charges required for then-

tnin-mission and return. Con. Rule 400.

Hased upon Chy. O. 542. 544.

This Huh' is general iu its terms, and appears to appl>' t^' nil dot-u- I'roiluitioii

iii.'uts. whether tiled with an officer in the action, in which their
['^J^^^^;^

pr.idiiciion is required, or in some other action. otht-r

Formerly where the docuniwitu in some other cause were i-equirprt
',;,',"^rf1ereil.

If. be produced, an order was considered necessary. Where a party

m Ills affidavit on production ref-rre.1 to documents produced by lilm
,y?;?J,,7hat

iuid iu the custody of a Deputy Registrar in auotlier suit, nn order
,,,(^,,^11011

was made ex parte for their proiluction : Gainer v. Doyle. 2 Chy, Ch. of oiiiiinals

2?.i; but see Hamelitn v. White. 0. P. It. 14:t. On a motion to pro- '* "i-'fssaO'

(luce documents in another cause at the trial, it was nn'essary to show

tluu the original documents were required, and that the production

of office copies would not be sufficient: Cliaiiuick v. Thompiux. 2 QYy

Ch. 389: ./oww v. White. 8 Ves. 313; AttorntyO-urraf v. Ifain it

Heav. ^iSTf. Anon., lli Beav. 42*>: and see Gaynor t. Salt. 24 T'. C. Q.

i;. ISO; and ordinarily an application for the order was required to

U- on notice: Lamh v. Dnnhy. 9 W. R. T(«.^. But undei- this Rule

it is not necepsary to obtain any ordei.

Where documents filed in the office of a Etesistrsir of the H. C. J.

(.! Clerk of the County Court. Ufgistrar of E>eeds, Itegistrar of thi'

Surrogate Court, or Clerk of the Peace, are produced in evidence

iiH'ler a subpn-na. the original dncuments are not t" b.; left with thi>

r.'iirt. but copies, if necessitry. niv to he put in : It. S. O. c. 73. s. 4S

:

except where the genuineness of th.' document prnduceil i« in .|'"'^-
'

tion : /b.. sec. 49.

Bv regulation of the Court <iate<l Hith February. 190->. directions

.Iff given to the office^rs of the Court that subject to Rule Xis. oiicinal

documents on file or of record are not to bn tnken away from the

Court by any officer under a subponn unless nufhniized by n .Tndtr.-'s

ufder : see note to Rule 479.
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Rttlsi As to the wiiv in ivhiph paper* ntv to he tViinsmitted to the (_ .11

330-342. t»tii(e by Ujcai . iiiteiv-, see uote to Rtth 337.

Docunienls
how
transmittH

Doeunients 340
tot*
rettirned

Bhajl mean
' altudar
months.

33W. Documents shall be trausmitted bj- post or >-

press, and not otherwise, and with the '.ocuments shall

transmitted the necessary postage or express charges '

the return o£ the same, unless they are to be delivere.l

one ifficer to another in the same town, when they -n,.

he transmitted by delivering the same to the otficer requiii:.-

them, or his clerk. Con. Rule 470.

Taken troiii Chy. O. 543, TAi: Rule T. T. ISiS. 148.

As soon as the purpose for which any such '\"- ;-

inents are required is completed, the officer to whom 1'

'

have been sent shall re-transmit them to the otfice ii" 1

which they were sent. Con. Rule 4T1.

Taken from Chy. O. 'A5.

341 On the conclusion of any motion or procei'l:ii-

bffore the Weekly Court holden at Ottawa and London,
.

:

papers in relation thereto shall be transmitted by the ":i!' -i

having the charge thereof to the proper ofBce, where 1:,'

proceedings in the action or matter were commenced, to «

deposited with the other papers in the action or matt.i.

Rules 1 Jan., ISDfi, 11V2, ii.< amended hy Rule 1231. Ki'i

Feb.. 1900.

Sep note to Ruh 337.

8. Time.

843. Where by these Rule?, or by any judgment r

order, time for doing any act or taking any proceeding ;-

limited by month?, not .^pressed to be lunar month,<, -no.;

time chali be computed bv calendar mnntb>. Con. Rule !'?

Idpnticfil T\ith the Enz. U. ISTo. O. oT. r. 1. That ot 1&«. R. :t.;l.

is a litllp nmrp full, prmiflins f'>r thp <i\me eon«tructirn of i!:'^

word month" in nny iloounipnr whirh i« ptirt of any Ippal ]>

cpflurp under the Ruli,"*.

Whpre ft month's norirp of passinL: ,t by-iiiw w.is rpqiiired. ii'->\\rc

givpii on L'J^th Mnrch for ilMh April was hp|<l insiiffiripnt : Rf Laplt'tt'-

V. Prtcrhoroufjh. r» Ont. *>'.;-l : R-^ 0't1r:n< ,lr ^'ulnru. to Ont, App. '''-•

By R. S. O. c. 1. ;. "* il.'i, " nj<^ntb." ;iti'l vpai." in Ont;r >

stntutp«. iiipan calpndar month, and ypar. and ihi-; provision iiN"

ftp)iiit's I>. ill- /?(('"..'; fiiih '. In r,.iiTr:uT- .\;v\ h-z:i\ (loftiiiii'i::-
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wliPii. nothing to the contrary is expreBaed. iiml in matters not affected EtUa 34S.

hv tliis ft'de and the above statutory provision, " mouth *' means a

lunar month : Uultor,- v. Bro.rn. 2!) W. It. «2S. There is no gen-

era] exception malting it mean a calendar month in wramercial docu-

nieiits: Umner v. Moore, lOOi, 1 C'h. 306.

Bv II. S. O. c. 1+4. s. 2, standard time is adopted as risards any

time" mentioned in any Act of the Ontario Legislature, by-law. Biih-

of C'Uirt. deed, or legal instrument, unless otherwise stated. As

regards that part of the Province which lies east of the meridian.

ST' west longitude, standard time is reckoned as 3 hours behind

fireenwich time ; and as regards that part of the I'rovince lying west

of the said meridian, standard time is reckoned as « hours behind

Greenwich time.

348. Where a perioil of less thau six days from oi'|iwi™i;;;

after nnv date or event is appointed or allowed for doing uXv.."

any act or taking any proceeding, [holidays, as defined by

lie Interprelatim Act], shall not be reckoned in the com-

;iutation of such period. Con. Rule 473.

The words in brackets tlo not correspond with the Eng. (t&Slli R.

'M'y'2. Holidays are defined by the InlfritrctalioH Act (R. S. O. c. 1,

s. ^ s.-s. mi", as amended by 2 Edw. vii. c. 12, s. 1, as follows;

—

' \i\. The word " holi<ky " shall include Sundays, .New Year's Day,

Good Friday. Easter Monday. Christmas Day. the bii'hday. or the

Jav fixed bv proclamation for the celebration of the birthday of the

rei"ning Sovereign. Victoria I 'ay. Dominion Itny. Labour Day. and

any day appointed by proclamation of the (iovernor-General or

the Lieutenant-Governor as a public holiday or for a General Fast or

Thanksgiving."

Thi^ Rule does not apply to Division Courts :
i?c lIcKay v. Tal-

hut, 3 O. L. B. 256.

"
The only day on which no judicial act can be done is Sunday.

Other statutory holidays are not flirt »on juriilici in that sense:

Fogter V. Toronto Rfiilway Co., 31 Ont. 1.

This Itntf applies to the period for entering cases under Riilr ."i38

lili Ptrr V. LouDh. 3 C. L. T. 312; to short notice of trial under

Rule 538 (hi : O'Donnell v. O'TloiiiicH. 10 P. R. 2(« ;
and to the

(omnutation of the 48 hours' notice of the examination of a party

re<|nired to be given under Rule 44<i; LorcUire v. Hnrrinijton. 10

P. R. 157.

Where the limited period is not icM than six days, holidays are

counted; Et port,- Vinefl. 4 Ch. D. TM : C.,r»«;i v Mann,«,llSC.

I,. .T. 14.1. except when the last day is a holiday, when, by Rule 34.i,

it is not to he reckoned ; Taylor v. ./ones, 4," L. J. C. P. 110.

\s to how- far the Court regards a fraction of a day. see Kroderiek

v. Brooleh. 12 P. R. ."'"1
; Clorl-r v. Brnilaaoh. 8 IJ. li. D. 03; 415 L.

T. 4!l.

Where a statute limits a time for making an apidication. serving

notice of motion within the prescribed time is suflicient. and it is,

not nhsohitelv necessary that the application shonl.l lie brought on

to be heard within that time; Re Huretwon i(- r,o>f\eU. 13 P. R.
'..,, p^ Si„„ .1. .CI rj„„„„<. IS P. R. 4.54; ;.•. Golhii, v. feotral

'ijueeu.loud Co.. o.-, Q. B. I>. Z\'< :
112 L. T. s:!4.
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S44- (1) Where a uumber of days not expre»^dd to Lt

clear da}>, ia prescribed by the Rules or practice of lin-

"ml'.ut^eli. Court, the same shall be reckoned exclusively of the Him

day, and inclusively of th*; last day. Con. Rule 474.

Even in a statute where the time within which an act U lo be

Uoue is to run Enmi a certain datf, or event, the day of tb^- datf,

or event, must be e.\clu(le<i in the computation of the time : Goldiumli.

Co. V. \i: Metropolitan Ry. Co.. 1901, 1 K. B. 1.

ciear.iav-.
^2) \Miere the days are expressed to be clear days. Oi

where the tenn "at least" is added, both days shall In.-

excludetl. Con. Rule 4'('5.

Clause (1) is the same as English Rule No. 174, of Hilary T r:i

.

ISrio, aud i$ to the isauie effect as Eng. tl!S83) Rule \)~-. Clau^p {•!•

is taken from Apii. <>. 00: and there in no i'orrer<ponding Eug. Uul.

When the expi-esssiou "clear days" is not used, days are "'olia'"

when expressed lo l>e "at ieast '" a certain uumber of d;i.\>: -,

clause (,2f : and Uvy. v. shropehin- Ju»ticm, 3 A. & E. \T6: Fi>h--i

Diyt'st. p. S:JU3: Wii-strr v. Ltys. :.l C. L. T. 5l>4 : Riiiiiohr v. M,,,.,-

IS C. L. J. +i4. 39 C. L. J. 10: 3 C. L. T. 31*.

The Rule applies to the construction of orders made in ariin;.-

limiliug tbe time for 'oiiig any act: Bunl: of B. A'. A. v. Hiiuli'^. :;ii

f. L. .]. 136.

Whtre la-l

day is

Sunday.

H
345. \Vhi.'re the time for doing any act or taking any

proceeding expires on a Sunday, or other day on which the

ottice* are closed (a), the act or proceeding, so far as regard-

the time of doing or taking the ^anie may be duly done o'

taken, on thf next juridical day. Con. Rule 4T0. Rules n

1 Jan.. 189(i. 14511.'

More greneial than Eng. (]8S3i R. 0fi3, by omitting at i>n ili^'

following words ;
" and by reason titenHtf such act or pvoi- lihi:

cannot be done or taken on that day."

This Rule does not apply ro extend the tiuie for re^iistratioiL oi ;»

chattel mortfjage under ib" -stature, 11. S. (), c. 148: McLfax v.

Piiikcrliiii. 7 Ont. App. 4!Mi: nor to exteml the time fixed by a Statiiti

of Limitations, and therefore, in an action on a promissory note
where the limit of tiniH uufier >*ucli a statute expired nn Sunday, niii]

the writ was not issued till Monday, the bar of the statute wa.- bi'l'i

to apply: Morrin V. Richaiili. i~t L. T. 210; see also Floirrr v. Itri'jl,;.

2 J. & H. 59S.

But it is considered! by the officers of the Hi?h Court at Toronto
tliPi where the 3 years within which a writ of execution is to tv

renettwl under Riih- ST'J cxpirr^ on a Sunday, the writ may be

renewed on tlie foliowinr day. as ilie limit of 3 years is one imiiii>it"l

by the Ruh:i ^ Rule 872 1 . ;ind not by a statute.

When the time for appealintr from ("hambfrs expires nn n tiolidn',.

the motion mav be made the next day: Tn^lor v. Jiuh-h. 4r» L. J. r.

I', no.
A.s to a norirr-

,^48.

of motion giv( n for a dicn non. see Ruh ^ 31o
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346-3M.

(oininitn
ticin of

{eriori o(

ulav nl yto-

S4«. The ilav ou which an order that [a party] do

.ive security for "cost. i> served, and the time until and

mduding the day on which tlie security is [allowed], sliall

„ot be reckoned in the computation of time allowed tor

[taking any proceeding in the action]. Con. Rule 4...

(inundtd.

Based on Chy. O. 409.

Ilic words in brackets rejireseut amenilments to Uule 477. wliioh

„„|v dealt with .ecurity civen l.y n ptaimiff. d.. not «' "^'^^ 'l;'

tiaie np to allowance of the security, and applied onl; I., the time

for defendant to appear or deliver defence.

Kng. (1883) I!. OBO, still only excludes ihe time "li to ihe d»y on

which security is oivc".

Where the plaintiff has paid money into Court as security toi-

costs, and has given notice of payment in. the detendant '« cut tied

f,?at IcaM one day to ascertain if such payment .n has reails been

made and to tile his defence, before the plaintiff can note the p.eflH

ings as closed, or take further prooe«i:ugs: Tl^ Northern tuvM.r

f.. V. The Sorth.-W€»t rniiuportatwn Co.. 6 O. L. K. -ci.

84T. The time for delivering, amending or filing any Ei.w^-

Pleading, answer or other document may he enlarged l)y eon- ji..,ei.,>

cent without application to the Court or a Judge. Con. Rule

US. as amended by Rule 1331, 28 Xov., 1903.

348. Unless tl.e (.'ciurt or a Judge gives leave to theT«....ie

contrarj', there siiall be at least t clear days l-etweeu theaoti...

-ervice of a notice of motion or petition and the day tor

liearing; and in the computation of such % clear days, Sun-

ilavs, and days on which the olliic-s are closed, shall not he

reckoned. Con. Rule c:9.

The first sentence is the same as Ens. (1SS3I R. 700. The re-

mainder is taken from Chy. O. 2ti4.

"At least." see Huh ">44.

For the days on which the otHces are closed, see Rules fl and 10.

Motions for jndirment are held to be within this flri/c:^P«r.y..,-v.

Harrie. ti Ch. D. HW : fearcc v. SpKkett. W. N. 18. b. ITO: ilarlwf

v. Bimey, 10 P. R. atjS, and note to Rule 000.

i notice of motion need not state under what Willi the iiarty

proposes to move: Re Barker's E-itntr. lo Ch. D. in.vli.

Where a motion is made by leave of the Court or a .ludi:e. tlie

notice should so state, olherwise it is irresular ; Hill v. Rin.ill r.

Slim r,:i" The Court should also lie informed of tiie tact on the

return of the motion ; hut the Court has a discretion to disrejard the

TreCTlnritT ; i)-"c.vo« v. rt.f.oa. 22 ,,,. p. r,n4. I nder Riilc 310

alidavits were allowed to be read, though not served until after the

,.,»;.,, of motion : Rr Wumlr^l'm Hn^intal. 7s I,. T. .Tour. -JS". is...

where, without leave, a motion is made retunialde on a day on wliicli
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SntoSM. the Court Joes not sit: Anmtrong r. Cayley. 13 Or. 558; or Id v^ic, •

r:r,n : M'liillin v. lioyirn. ^4 \V. K. ."02: Tm L. T. i21 ; 55 L. J. <^. B
377: or the notice is too short: Dauhneu v. .'ihuttleworth, 1 Ex. Ii.

.VI: Dri/kin V. Coleman. 25 \V. R. 204. it i» irregular: but the I'.piiir

may disregard the irregularity: see W'illiaiua v. De Boinvilk; IT ".

B. D. 180; Fonei*t v. Dtn-ieH. 26 W. R. 5:14. aud Re Coulton. a4 n.,

D. 22.

OtijectioD to a notice of appeal, as being -uliort. was consiclt't-i >i

waived by appearing on the nppfiil ; Re Mciiaf. fortier v. Duri--:,

25 Ch. D. 10; and by obtaining nn enlargement of a motion, nnJ li-

it.iin.liiiy; affi<ifivif;: Re Fnr\iufj<-r tt Morri^bury, C. L. T. 109.

lUit nppeai.nce on a motion to cruumit. in order to take an <ih-

JHcrion tliat The service is irregular, is not a waiver of the irregiiai-

ity: M'lxiUr v. falcke. ISOI. 3 Ch. 48S: 65 L. T, 454.

Where notice of motion has not been given in sufficient time o\\\n^

to a hoiiit fiilf mistake, the Court may. in its discretion, allow tl]

parry in default to show the reason of the mistake by affidavit. ;h!i|

allftw tlip motion to be made on a later day: t<mith v. Sfnackam':n /. -.

Co., 32 W. n. 3*4.

As to the cas'e of a motion against a defendant who has fail-*! ut

niipear in the iiction, see note to Rulv 330,

„ Wlu're the party who has given notice of motion fails to app'ii-,

the party served and appearing is entitled to an order for his rn^t-:

Berry \\ Exchange Trading Co.. 1 (}. B. D. 77; Reg. v. Armstr;„-i.

13 P. R. 306: Denison v. Devlin. 11 Gr, St.m the case of mfitimx

to a Divisional Court (Rule 7!Mli
: and of appeals to the Court of A].-

peal (Rule 821', special provision for such an event is made. ('o>-

of affidavits prepared, but not file<l at the dnte of the abandoniiunt.

were allowc'l in Harrison v, Leutner. 16 Ch. !>. 5.''i9.

If the notice of motion is invalid, the party served not being U<nvA
to appear, is nor entitled to costs if he does appear; Daubneu v.

ShHtth;r„rth. 1 Ex. D. .%3. In Re Coulton, Hamiing v. Elliott. .'A

Ch, D. 22. it was held tiiat notice for a day nr in ihe sittings !-

not bad, perhaps because the parties appear4-d jh the motion: au'l

see FwicH v. Smith. 3 Chy. Ch. 74.

In WUliams v. De Boinvilh. 17 Q. B. D. 180. notice for a day u.r

in the sittings was amended by inserting the proper day, the ca--

apparently having been entered by the Clerk in the list of oppn-..|

motions for the first day of the sittings. The notice wa« held bit^l.

hut the amendment was allowed, the amount in question beine lar^''.

In .1/«/m/ih v. Rogern. avpra. the Court thought it best for the pani'^
not to permit an amendment, the amount being small : see 34 W.
R. 702.

As to when costs will be given, where the Court decides that it

has no inrivdiction, see Cote v. HaUiihin. ?,?, C. L. J. l.'iO ; Bri,\rn v.

fihav. 1 Ex. D. 425: Great Sorthrrii Co. v. Inett. 2 Q. B. D. 2S4

:

Potiley V. WJiitrhead, IG U. C. Q. B. 580.

As to the ('o=ts of a person who appears, though unneressarily

starved, and m>TeIy to ask ro-^^ts. and if one who appears quia !'>"•

'

an order would he made acainst him. spe Lucas v. Fraaer. 9 P.

R, 319.

Affidn*itni T'nder The Jwlifntnrc Act. where an order is made in default f-f

service. iippearnnce on a motion, the former practice is still in force, and it '-

''till nece':;sHry to produce an nffidfl\it of service to the Regi^trnr
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brfoi- thf rl.ing (H the (.'ourt : It is not sulfloieiit if it be pro<I..ced RuJ"

i'tim^ to draw up tll^ order: .teear v. \VM' 2.', fh. P. 84; Jor.0. v. 348». 3«.

Bnrlhulomew. W. X. 1883, 205; Be ieoiior. ,» L. T. -Ha.

Formiil pnrti™ niny. with a noticf of motion, or petition, he T,i..kr_.j_

tpnilfrwl S.i tor oost^. nnil if they appear nnnecessnrily they will get
,;,,„,„, „.

no more coM!. ; Rule 1153; Be Sutton, 46 U T. 740; where severaj ,,„„,uiit..

ri.siioi:ilent> appear by the same solicitor, the tender of one sum of »J

issufBcient : Be O/ire/ifll. 17 Ch. l>. T.K: 45 I,. T. m.

»4««. I'nless the Court or a Judge gives leave to the eon- *x;i»^|_,^

tiarv. there shall be at least six (B) clear davs, computed "^ ... ..ij..!™;^

nien'tioned in Rule 348, between the service of a notice of an ™„ 5
"

'

iipplication for a declaration of lunacy and the day for hear- 1'""'

ing. Rule 1261 of 28th Nov.. 1903.

The dnvs mu!<t be rlear days, and Sundays and da.vs on which

till- ofBees are closed are not to be reckoned: 3ee Rule 348.

S4». Service of pleadings, notices, orders, and other Ti,,«,,.r_

proceedings, shall, unless otherwise ordered, be effected ,,,,.„,i„„.

on Saturday before 2 o'clock in the afternoon, and on other'

(lavs before the hour of four o'clock in the afternoon, ber-

vice effected after four o'clock on any week day except

Saturday, shall be deemed to have been effected on the fol-

lowing day. Service effected after two o'clock on Saturday

shall be deemed to have been effected on the following Mon-

day. Ton. Rule 480.

The original J. A. Rule 4.-» was identical with the English Rule,

and name.l six o'clock as the last hour for serricc
.
instead of four

o'clock.

Where service was admitted by a solicitor a few minutes after the

hour per iiictiri«.«. and wa,. repudiated by him as soon as he dis-

covered the nat-ire of the paper serred upon him it was held not to

bind: UcTavM v. .Si/hi.-.toh. T P. R. 14:.; llrijK v. 11 oK. 8 P. R.

328.

Service of a paper effe<.ted .^ ithin proper hours hut by leaviuR the

paper in the office of the solicitor, after he and his clerks had left

for the day. is pood service only from the time when the paper comes

to the knowledste of the solicitor: rioii.< v. Hii'it'ir'i. 20 C. L. J. «,
foliovving McCalh'm v. Proo. /ii». Co.. « P- R- Wl ; but proceedings

mnv also be taken under RuU-- 331 so as to have the service count

from the time of attendance to serve.

A -neoiallv indorsed writ is not a pleadine within this Biilc. and

mav be served at any hour ot the ,lny : Mvrnn v. .vh.Ji)i«l»o». Q.

B P 00- see also Tc<t7c v. .4i,(omo(ic Boi'rr. etc.. Co.. 18 Q. B. I>.

fill see also in the ca.se ot a notice of motion to iiua«h a by-law. Ke

f)nr;«"<t rorA-. 10 C. L. T. 8.

f. !>,..(,/ ^Vtiril, in note to Bl(/c M3.
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This RuU wan b^ld not to apply to appeals- trom a Surroicuu'
Couri : and vacation is uot excluded from the 1."^ day.s iiIIdh.*! \,\

U. S. U. c, oo. i. 'M. for bringing «uch appeals: Re EuHtniiin, lt\\i

sl.mal Court, 17th Noveuiber, ISUS.

S50. An attendance on a motion in ChamberH, or mi

an appointment before a .Master. Kegi=trar, or other niU-

cer, for half an hour next iuimediately following tlio return

tiiereof, shall he deemed a sutlicient attendance. Cnn. Rule

481.

Tiik.-ii from Uule T. T. 1850. 124.

aUl. Pleadings ^hall not be amended or dc.ered iu

the L,ung Vacation, [except l)y consent or] unless direcieil

by the Court or a Judge. Con. Rule 483.

The words in brackets are not in Eng. (1883) R. 964.

In the former Common Law Courts no pleadinp* cou'.l be d h-
vpred during the I^ng vacation: R. S. O. 1877. c. 5". s 9.'. l'ui|.-i

this liult it can l)f di.ne by onltr. oi' Uy L-nii^fUt. Tjut not otliiTwi-i

.

yo as to be refiulnr.

A pleading may he delivered without coii.st'nt or ordt-r in thf
Christmas vacation: Thompson v, liownon. 16 P. R. 378; bin tli^

opposite rnvty cannot, without order, be compelled to deliver a pli-H'i

ing in answer during Christmas vacation: see }h. and Rvlc 3."i-*.

393. Unless otherwise directed by the Court or n

Judge, the time of the Lnig A'acation, or the Chri.->liii;i-

Vacarion, shall not Ite reckoned in the computation of \h>'

times appointed or allowed ))y these Rules for iilin^'. aiiiiiiJ-

ing, or delivering any pleading, or in the times allowed l 'i

tlio following purposes:

(a) Appeals to a Judge iu Chambers;

(6) Reports becoming absolute;

(c) Moving to discharge an order uuiler Rules 398 to

402

:

{d) Moving to rdd tu. vjiry. or -ct a-ide a judgment liv a

; arty served therewith

;

(e) Doing an act or taking a proceeding in appealing i^

the *-'ourt of Appeal, or to a Divisional Court, except in

County Court appeals. Rule^ '33 June. 1894. 1331. Hule-

of 1 Jan.. 1896. 14ol.

na-e.l Oil Cliy. O. 4ft8, and App. O. ,'7.

iu
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uder the

lit liiit'- ii'tw

Am to tlie inoceeiiiutifc «hicb may or mnj uot hv tnlifu tlniiui[ Rult 358.

viniuioii. >*•* turther iiuU '.' imil imw.

Tht' I'bri'-tnmo viicatian wnn uiidHr Chy. O. 4'»» uot t't lif ivcknucd

ill tlip nmumtntu.n <»f ilie time iillmvfd f'»r tnkliiB r*-rtniii stf|i»

:

see lilnke v. Buiiding tt /,(jU)i .U-ociafion. Hi P. R. I't-'l

former tun. Rule 4H4 it was not I'stluilpil. hut tli.- i>r

exprwsl.v iirovidcft tliHt it is tn In* I'xrUnIfil.

As t.> ilelivfry of [ileailinss in v;uiition, sf«> /t'lW. :i'»l.

A notice of trial given in viuMiioii ih rtunlnr: VV.'./.i/ix'-n v. Uuir.

„.,,. It; P. R. ;i7S.

Appeals to a Jndse in Chamberi.— Altliouifb the tiui.- oi tli"

rhn-liiia" or I'oni? VHcatiou is not to Ivt* inchnled in tlif tinu* limitHd

for upiiealiug to a Judge in (-"hambf.-s, jet ivh.'U any judirmeni. i-rdfr

or decision »u apiiwalable in made or giren in vacati'-n. iiny party

iifftitt'd may appeal tli^plrr»m. if lit- plensw^-. durini: i;i<tUioii t"

thf viuntion Judge: Rule '*'' Cii-

Maiteri* Repopt*.— In order to coiitirni i- .Manti'i's i.'port. it .MAKit-r-

Oitif^t b.' filed ii« directed in Rule fiU3. fourteen day^ :
see Ruh 7,;n. m«i-t|..^^^

Nil part of tin* (leriod must fall in vacatioD. A« to the^procodmv
^^j,^^.,,

in iippeals frcuri a Mu»*ter'^ report, see notes to Ruhs 7tl9-"T2.

DralnAge Appefcl».~'l'lie Rult^ apply ns fav as pojisible u.

iipi^eiils from reportB of tbe Drainage Referee under R. S. O. c. 220.

and Christmas Vacation is excluded in the computation of ibe *ime

limited by a. IHI, for appealing; '.h Raleigh uml Hnncich. IS P.

R. 73.

ai-ang to Dlichavse Order Unde^ Rnlea 398-402.—Wliero M.,i,..T.-t

.

!Ui on' of revivor wbp formerly isened, the practice i:* now to issue
|||"J^|,^''^','

•Ml iiyu--i to continue the proceedings. Fourteen day- from service '.mni,,,,,.

are iillnwe<l for moving iignin»t an order to continue proceedings : i.roi(v.liiu-

Ritlv JUS.

MoTing to »dd to, or vary, or set aside a JndEiufnt.—This Motiont to

RiiU^ applies to motions to add to, or vary, judgments, b.- parties "'^^t ^
'; |'j

servpil therewith, by direction of the Mwter. whether on being „„;,;,

ii.lded as partieg to an action under Ruhs OMt or 746. or merely

for the purpose of binding them by, and enablin'g them to attend

th<' proceedings in the actioBi under Rule 203. The time allowed

for moving against a judjrment by any party ao served is fourteen

days from the day of service: see Rulem 20;t i'dK tlttl. 747.

Appeals to the Court of Appeal.—The time of the vacation^? Ajiirt-al-

is not to be reckoned, under clause id, in any time fixed by statute '"t' A

(as well as in any time fiied by Kulei. for "doing an act or taking

a proceeding '* in appealing (except in County Court appeals.* : Hfyi-

l>'kr V. CampheH. 14 P. R. IS: fft Klliott. Elliott v. /{»««.». before

Mnrlennan. J.A., 30 Sept., ISW.

393. The Court or a Judce mav enlarge or abriil;:re F-mar^re.

t>ip timp appointen by tne>e Knles. or Jinv Rule-- relating ahriiiL'-

to tiiiio. nr fixfd by any order (a), for floin? any aot or time.

tiikiriL' anv proreedinc. upon -^nch terni> as n^ny -<'eni jn^t:
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and >uch fiilnr^^fiiient niav be ordered nltliougli tin

plication fiT ilie same U not made until after tlu; •\|iii,i

of tiic tiiiii' appointed or allowed. Con. Rule 48.J; Itulc

June. Ksii-i, i;i3-v'.

TUf Kiitf. ( IbSi >

nine th« same.
has nt l«i " fnliirging tluif"; it i- .i

ouUl \ie on notice to iln' piAn appticatloii under this liule

i)[fected if tbey have appcHivd.

A motion to extend tlm tim** for nmltin^ a uiotimi umy li.-
i hi.

at the same time sh a motion wliicb in obje<:t<M) to dh out lyi rri.

iiradehaxc v. Warlotc, 32 Ch. D. 40;i.

Scope of Rule.—Tlif Rule only nppii.s whero ii liniii.Ml titii i-

lixed for somelbing to In* done, and not w^ert* tlie ItuU* direci ^<'V.\--

act to lie done before anotlier: Rf I'ilrlur, 11 Cb. D. 905.

The Court cannot, under this Itulr. extend the time for ren-'wn,^

II writ wbere in the nlisence oi sm-h renewal the claim wnuld |i.

Iiarred by the Statute of I.iuiitation« : Doyle v. Knufman. :j Q. It

1>. 340: and see Magct v. Ha»tinga, 2S L. R. Ir. 288; but the tiiic

f'»r issuing a concurrent writ may be extended, the oriijiiinl li:iv

inc been kept renewed so that it could be acted upon within tli>

jtirl-^diction : SnntUiiatje v. Yonfif. 5.'. L. T. 44, distinjiuisbintr Duiih

V. Knufman, See also note to Rule 238: St. L»ui» v. (t'Vnlliiyluui. f.

v. U. 322.

An oxtt^nsion of the time limited by Rule 1044 for delivery of ;i

statement of claim niav be extended. Ihough the liber^v of tbf ^ii'i-

j.ct is invoked: Which v. TravMs, 18 P. R. 102.

There i^ no power to extend iilcLian v. Pinki-rtun, (tut. Xyy.

A'X>\ Re Olivvr and Scvtt. 4',i Ch. D. 310; (U L. T. 552; iloCmnn,
V. Metropolitan Life /m. Co.. 35 C. L. J. 421 1. or to sli'>it.-ii

iRe Siceettmin d- Oosftvtd. 13 P. R. 293). the time fixed l.y

a statute, and not by the Riilm. The time for moving againsr an

award was extended in Re Oliver rf Seott. nupra. because the tiiin' fi>r

niorinp was fixed by Rules passed by lawful authority alt*>riiis Hi-

• r.Ttufe, !l & 10 \V. 3. r. 1.", s, 2. See also Floicir v. Bright. J .T.

A: H. 590.

The time allowed by Rule 424 for taking money out of C"in t.

uhirb has been paid in with n defence, cannot he extended under

this Riili' after tlie plnintiff has proceeded to trial: Mtifitimi v. yr<n'i-

sou. IS P. U. 211!.

This Rule does not empower the Court to allow an npplicnti-n

as to costs, which by Rule 1130, if made to a .Tudge. must be niil-'

at the trial, to he mn'U' nt ativ later period: [i'll-'r v. Odkf'i, 2 Q. I'

It. 171 : l>ur M'.' frit: v. llul.^-n,. U Ch. D. M2.

Extending Time for Appealing.—In appeals to the Court "t

Appeal the application for an extension of time must, under /?"'

799. be to the Court of Appeal, or a ,Tudge thereof. It was at 'vu-

time held that in givinp leave, or extt nding time, there was a dift.-r

enoe between applications before, and after. judEm'U* In the fnnii.T

ciuic. h-ii\r w:i- readily jirHtited. nnle== th^ oppimjto pm-ty wn- i^;

jured in somt* respect, foi' which payment of costs rould not comp^'ii

sate him; but in the latter case after the action had been once tri''l
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iu..l jii<lKiiii'iil iiiven. til'- imrty in whu;-.' fm 'lur di" jinliiiin'iit i-. «»« Rul* IM.

l.^lil to linvi- a .ewti'il ri-4lit hi It ut wlil.'li \,v !. not in h<- dt^privi'tl.

i.i{vi>t under nppclnl circtuiifTiuice* : w t'nlUitii v. Viitrtf of i'luUtiu-i-

l..„
.-) ^^ B. U. ;it(M: .1/,//., V, //coir.i. !i I'. H. :>^- : .>''";»' v. s/u/i*.

.

4(. L. T. 1J!I; 'Miif; V. t'hitUi»i. ' 111. 11. Jll'; .l/'-.l<'*^M'- V.

UmL'r. 7 Ch. D. 7"1 :
"••' /^i*i Iwiin^jpc Lwitc 7'i" -ntJ t'oitft-r i'u..

l,i^,lur'n Cane. H Ch. I>. <U;; : «- t^ofittn- Licenaed Victu'ithrt Fin-

IwHiiniCc Co., A> parti lloic. W. N. IMTlt, t; ; hut lh>'-»' c^w' hiiVf

ln-fii nrftiiually depurt*-*! I'lcuu. ninl it U now hfhl that iin *iioh di--

liuction exirti, but thnt t-nrh ia«.' .IpponcU upon Its own lircuui-

.tnnrt«<, nml discrption i> !< be fxt-n-i-'t'd, accoi'tiiiiirly. In t-itlifi' ca*f.

-I) ii" to do what justice miw n-quirt^ in the imriiculnr cB^f. Vaiari;

V. /.. .1- -V. ^V. iiiiiinuy, iS'Jl. 1 Q. B. 347 : AU.U v. J/or,MO». 14 P.

[:. •JII); »cp also i?(! G'i>>'i,irk. Cum. .t v. fhihuurii. VJ. V. It. S^S.

/;. (7«)//o» Mills Zlanaiv- '"• ' *"h- I'- ">
:

/.'"/"'.'' v. I'<i.<,... 4n

rii. ii. .V-lf. ffoM V. linhnt. >.. T O. I., n. 4i;4: /Vd/^ v. l':,t \rthni,

7(1. L. It.
"y", and uotf** ii> /^ti/t "itH.

No precise rules can he Initl down n^ to whnt rdnsiimr.' cir<Muu-

<tnnrP!» sufficient to r-nll for the .'xprrh^ of ibp dHrrctioii of the

r'.iuit: soe rtirirr v. Stiihbn, «'. *}. H. P. lltl: //«• I/'iitc/(fj(f.T tlrniio-

„nr It. .S'.. 24 Ch. P. 4SS ; Wilbii \: stautlant. vti.. M V. It. 34.

F.vfn in the case of the tiiuf for taking a step heme allowed to ex-

pire hy mistake, there i« no hard and fast rul'' that an .-xten-ion

will not be given unless* there has been confh'ct on the part of the

npposite pnrt.r cnnducini,' to the mistake: lUing.'-orth v. Melbouru'',

is Times, 775.

As a penernl rule after delay and expiry of the re^nlar time, there

iiiu't be shewn a bond fide intention to appi'al held while the right to

appeal existed, and a Ruspension of further proceeilings by renson

of Rome special cin'iimstnnces : .Smith v. Hunt, o O, I-. It. ii7.

Till" iipplicant must al!«o sihew prima facu; error in the judgment:
r„ifm Dank V. Rideau Lumbn- Co.. 10 P. R. lOfl : Roas v. Itobcrtm,,.

limj V. Port Arthur, supra, and see nore> to Rvlc "!>'.>.

Where there has been delay on both si(le>. but an appeal U ready.

ihtniEh too late to be set down in due course, consent should ordin-

iir;iv he civen to its beine entered: see McLaughlin v. Mayheic. 5
O. L. R. 114.

Thus, though, generally "peakiug. an eitension will l>e granted
where justice requires it: Rr fi'ilmuric Catey v. Gnhouru: 12 T. R.
2."i2: and cases supra; two particular lines of cases have been noticed
in which leave may he civen. 1st, where there is unnvoidnbli- accid-Mit,

wher'' a party is unable to bring on hi-: appeal: and 2nd. where
'I'm. qnity is raised on behalf of the appellant from the conduct of

the other side: Langtru v. Ituhiouliti. 4 C. I.. T. ?>Tt\ : Rr Mamrl.
Rhjdes V. Jenliiit, 7 Ch. D. 711 : Re Blyth »( Young. 13 Ch. D. 410.
Mi-take on the appellant's part with which the respondent has
nothing to do may be a ground, and it is not essentinl to shew uiis-

"'iniluct by the respondent, (though there are expressions in the caries

i'> the contrary!: see Itc Maii^rl. Rhi.dis v. Jenkin''. xiiitro: Mr-
-Avdrew v. Barker. 7 Ch. P. 701: Cu-\h v. Shrffivld. 21 Ch. P. o:
h'uii>r,hr V. Marr. IV* C. L. J, 1" ; Bcr cm v. Barringhnui. 7 <'h. D. 24

:

lilt there must be an equity sh uu in the applicant's favour either
iv>m conduct of the other pairy, or from something else recognized a--

:i ^Tound of equity: Re "Sexc Callao. etc.. 22 Ch. D. 4S4 ; Re Maii-

''''^for f-'coHowto B. -S.. 24 *;h, P. 4SS ; Pcckett v. .^hort. 32 W. U.
VS.\: Wilby v. st'in<lnrd. etc.. 1<< P, R. 34: Leurix v. Talbot Road Co..

Vi P. R. 1.": Sievtright v. Lena. V. R. 200: Lanndo/i v. Rob' tt.•«,),.
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II' I'. It. VM: lit Ouli/nrie, IJ I'. K. JSl! ;
LailuiJn v. I'ui/m. 4" i ,

l> :,J>: i/c.Voic V. .liiiJiin*!!" <'«"!< <•'". (*''>• - W- "• J"-; "" li

gmi» o( .bcv.inB uih «|i"lty !• "U tbe apiilliunt
;
Hlmpt v. »k«,„. \

c. L. 1'. ia>.

In iliiil. r V. K.,li.rl»i..i, '.I I'. II. T\ tiuii- lor awfulluK ll.n.. ,,;

OUliial IMnri- iu Ch«ml»r« undtr «u/« Tli7. »•• »il«ml«l «i..,

the liiu.- bad ni)ir»d tbrongb a iiil.«ppr«bMi«loli ut tbe iiriuti.

».'f rc»H'- V. S'iinn<l, J C I'. It. -t : and In It'hvy v. TAr H(-'/r 17

I*. It. 'A'A, whi'lf. ibouKb a niltlnn i)( tb« Court bad b«fn luai, vi'.-

stiintial tl-v •.>«urd» tirlniilim "U Ibe appeal had bwn tak.ni. , I

wi-urlt.v bad Iwt'n bIvimi for ii iiirue part of tbe debt and coau.

All iiK'U.lun waa (Tallied wbere tbe applicaata bad been. >v iih .ur

tbeir detiiult, in iKDoraiiie of tli>' ordir a|>|M'«li'<l from. an<l upiili.l l.

ho.'U n» lb.')' beard of It: «. J'od.luio. Todil f,o.«. fli.. -I..'».. W
.
\

1S;>3. 1 ; rtl L. J- Chy. 344 : "here noti"! o' r peai e.-aa wttbdrawn liy

luihtjikf. jiud iuitiifdiateiy rfnt;»ved : Uv '. .Jirtiiu, cu.. /.i-,/,

f'u«c. S Ch. D. *W3: whera the delay waa attributable to tbe f,,iir'

Uilrui V. U'/cilf. » r. B- 28»; ""ler peculiar npecial oircumMajK--

Ili Luke .Vii/an.,r .\<iliir Copfw Co.. U 1". K. :)«; where loui,. .i

ihe iiarliee olfeited by tbe judfrnent lived at a gr«»t dielautv. mU
ont of tbe Juri«lic-llou ; Ut Jo«ue«. Wl W. ». 394; but not whei.- .hi.

diiitfenti- in coniuiiiuifatinB with them wbj not ihewn
:

Mill>r v

Brutcn. r. H. .'4'-*: and where the order appealed from. viz.. i i

the windiut ii|> of a company, wae founded upon a void re»uliii..iii

of wliub llie aiipcllanl liii olitiiiiml llie order, was not iiniu... a; i

fhereforp had not diitclowKl to the Court; He Uiinohtfter i:c..ri...,i..

H N. luura; where the t«»e waa important, uad th(.- were coiulict

init cleci«ion. below; y-o.. ell v. I'eck. 12 P. K. 34: wh«o loav,. « ,

!i..ct-'sary, and had not been applied for, but prnceedinga to appeal h;: i

been taken In proper time, and a fairly arguable point of law >ri.

nreseuled : tjKiQdon v. «o6er(.on. 12 V. R. 13«. approving of the ni!

espre.i.ed in KievmvM v. L«li: '•• P- R. 200: and eee Re Ool,:....

12 P. U. 2"i2, and F'llty v. Cunada P. L. i » Co.. 18 C. L. J. 4H.

Leave waa granted where the propoaed appeal waa from an r !.

;

refusing to eet aside i judgment obtained by default In an actum i i

recovery of Ijind. wlier» the omi»»io!i to lile detenie wax due to a m :.

.lip of tbe solicitor, tbe application for relief being made pniiiii"!;..

and the action haviiiK been directed to lie brought, on tbe atuyiT,;:. i
.

a previous action, of proceedings under r power of sale in a m.irls:;--.

presumably because the plaintiff's right to_eiercl«e the power ».:-

not dear ; liuunit: v, O'Dnnitlutc. IT I'. R. 274.

An eitension waa refuaed where the object of the appeal wu.-
;

.

fli eiecutora with interaat on money which they had invested, uuil .ii

which a loss bad occurred; Cooto v. J;cO(m»<i". 2 Chy. Cb. -1^,

where the delay was owing to the applicant's ignorance of thf pri

lice- TViiiK v.'«(ii.iii<inl, e<c.. 10 P. R. 34; or to the party h;iin..

inescusablv proceeded under the old and repealed practice: Bim' »

V. /)or..-. ;i4 W. U. 77(1; Re Croshy. 34 Ch. D. tW ;
or to thr i;.

advertence of his solicitor; H'macK v. Rmukk. r, P. R. 233: (l"ii

see ir«/(',« V. .;orii.. 18 U. C. Q. B. «20; ircWon v. De Bath.. .1

Tiniea 44.-1 ; or the misconstruction of a Rule.- Inlerruitumitl fu>""

rial Sociela V. City of Motmw (lot Co.. 7 Ch. D. 241. A contr;;;;.

subeeonent decision by a Court of Appeal does not form a sp.rii

circumstance: Crnig v. Phillip: 7 Ch. D. 24!l: .IHan v- Mo^j'^"'' '

r L. T. 196; see contra. Re Normantoien. .iO L. J. C/by. J*Jo; n 't

il.„.~ lh.» fact of a sMlutc hnving been rs=»r<l .ilterin= the law. ."'n

tbouch it be retrospective; Eyre v. IVj/nti MacKfiiiir (No. 2i, 1^'"'

1 Ch. 13.-, : 73 I,. T. !i71.
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lrii>

.H,l from • cl»cr« 40 jnn oil. >vhlch U«^l.r|..l tulur. rilht..

•,, 'I.11..1 l.v II I' r.cm >vlH. pipi.li.'d iiromlilly •(wr th» hripp«nluf of

'I ev.t.t which retltlrt hln. to a fmui H th. drew .hoiiUI bj. n-
to a|'I<

„r..Hl U«v- »a. refu.«l, thr fn.t lont (uturc rl«ht. .«- Jr.^l.rwl

h!L. Iield to b» no •iifflciMit fowm (or Blvln. iMvi. in n c-n.r wb.'ro

13^1 viirtl.-. wh.. -ouia in nny -v,nt l«. l„t^r«l«l. »«. l«-(..r» th.

,\,,iri whi'n Ih*? (leclarBtion wii" mntlf.

ri,,' ..iM.T .\temllng til. time iirantlnit leav to ainwiil .hoiilcl

„r„vi.l. for the contlmenoy of the npr^l beln« abanclone.1
;

ami

,r . the cwt. ot the motion are not |,ro«Ule,l (or III tlie apiiella e

l-„„,t the Court ill «hl,h the oriler .steniliiiit ihe lliiie wa» ..ill.le

i, ,1,,. nrop.r tribunal to correct the .mii-ion :
.l/il»o« v. ( ardr. ts.u.

A. !-. C^atl.

Si-r- alfo lui article on the «iihjeit. iS . 1.. .). ll».

n,le» otherwl-e exprw.ly provi,le,l, there I. no np,.eal (roca an

orJrr re(u»in« leave ,„ „ ,il: /> ;.. -V'-i'"- 1^ '- ' •^^ "
"ff

'

I,;; V. E;Mh. 181)1, A. C. iW: ,ee ho«;..ver. Uoor,. v J..>r..»,

nor (roni an order itrantlnit leave: K. f,.»lrol Baali.

He .SorniV. Oil Co.. 1.'. P. It. M, : hou v. Hntm. M
.ir eitendini! lime (or nTilieiilinf : .V""r. v. I'fichey, «

taiti

8 Tine'". 4'»1;

17 I', u. :i05

Q, II. I>. 343

Tin;.". 4CI0.

Oth.p C.«fc-In irilili,.. V. IMhrd. :!.-, L. T. n22. i\"f""'';

,.Z.f,i lo extend time for dellverinc a counter-claim. It bad not

1,1™ .leliveivd, through the ero.» neglect o( the defendant . solicitor.

„nd the application wa. made .ix month. a(ter a derre, had been

"blnincl. hot immediately after the defendant dlKOvereil hia lollcitor .

aeelect.

lo ;/.i«/i«i/.. V. «i/r(.i/. Ill lb. l>. ~M. tb.. time (or indorwrnent of

til., dnle of service under Killc 15(> was e.vlended.

Where, witbii. four days from a decision of a .Master in Chambers.

,11 appeal summon, was taken out. and made returnable at a date

,i„.r the eiplratioii of llie f..ur days, but on tlie first day when a

I,„lce would sit at Chnmber.. it was held that the time m.gh be

,„l;,rced under tliis Kale: 'Ji^do.i. v. Lmdm, fi»o..c,.,I .l..-on,il.oa.

4 r. I'. II. -Xi.

llv a Master's order an action wes ordered to be dismissed, unleaa

,„„ire of trial sliould be given by a ceriiiiii d.,y. riirousli mistake

„,'
i, solicitor's clerk, notice of trial was not »o delivered. A Judge

I, his discretion refused to extend the time, and the Court of Appeal

h-fnsed to interfere: OiWer v. .l/orrwoii, 311 W. It. Slo.

Inder this Kiife the Court may order a plaintiff to deliver hi>

Miiimeut of claim within a shorter tine tbtin tbnt nllowetl by Hale

"43' but such an order should not direct ai dismissal of the action

"it ci"e of default in case of default a substantive application for

.li-iiiissal mav be made under Rule 432. which exjiressly provides that

m ai.plicfltio'n for dismissal is not to be made till after the expiration

nf til.' time within which the plaintiff is bound to deliver his statement

..fcliiim: .lri»»(ro»,, v. 7'oro»(o .( Hic)„,K/»il Hill Kll. Co.. I.'i P. II.

4-1!!.
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for want ot 1"°;'^"" '.""
statement was delivered in tLe wc k -^

f^,eSt»^;;:S'rtJa5on^at^ane.^.^^

I .. »i>c (;th of Mav dismissing an action fi;

for further time to deliver '''; ^f^^t^^j'^e parties in <vri, .

was, on tbe 2ntl,, adjourned l^.v ^^e
^™";°J °',,t ^'ji„,ter ma,V : :,

is?,-rst'\:5^oS;;nSjTr^ud on t. ^ot. of ...

Kiiia V. Dofcnjioi'. 4 Q. a. U. *v-

terrogator.es was " '^ °n the^l t

„, ^„ taken out M
that day; but on *«"'"''"

°;'„7„,„He,; it was lield tliat it vm-

,.„pealing. to vary or »"="*.
*\?;''aTs<-"tfo.r° not limiteci l,y ^,^"l

tUe exercise of ""^ J""
s „ii„ i B D. 110; see also IIV,

nr rrbitrarv rules: Carter v. slutM. » (• "i- "-^

V B«/". 3 g. B. D. 80, 253, and note to R.te .'^^

u-i \.*i^.- I- TTniiriick i« rpcognized as corr('ct!\

deJ^^^ ribJfiLH^^S;!;^'— t:%r:"t:^

onler of dismn'siii. ;iiiil. rii.u "i.i. i

the causp was ili^ad.
,

,,. , t
-^^-j-T";;™:^.^"."". H:i2^7^dr'|ro;;';:

approved .n "
''^"'{C^^;;, ;.,„ „„t considered to stand m the way ..

;^,.:;:;;„!:'r:,
"^ ^:;:::r^-i'T^^^. .n,i 3;„i; v. «,. ' -

W. It, <u.
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in Ili^lllu))

When, aD order for taxation of costs betiveen solicitor »";'';";;''; ""ll'

Ii,",cd a ?r„,e witbio wlncL i, w„s ,„ l.e acted on aud
I'^^'^'f '1^" '»* »»

, .fault :t wa» to lie of no el»,.,t : it was nevertheless beld that the

„tfor actin, under the order n,i=h, l>e extended
:
«• .l/c/.r/oW,.

IIKIS. 2 Ch. 31>4: SS L. T. S2U.

!|54. The Vacations of the High Court and the Court Tm»i.;.

of Appeal, shall be;

(a) The Long Vacation to consist of tiie montlis of J"^? Sc.

«

anil August.

(M The Christmas Vacation to cousLst of tlie period from

tlie 24th dav of December to tlie Utli day of tlie lollowing

•Innuarv, both days inclusive, (.on. liulo 4Si;.

inless tnider any Itulc (such as :>. 3.11. 3W or 4:;9.. moceedii^s

ceedings before an Otiicial Iteferee: il«n>la >
«""'''""fp'',.

..-''•

liH; service of notice of trial: Tkumlmoh v. Hoir»u». "' < " •><

See notes to Rtilc 9.

Rv s.c 03 of the Jnd. Act, DOWer is given to the Lieuteuant-

G.Uer,»r h. ('"uncil to revoke or modify Hah, relating to \ aca-

tinns.

9. Motions and other Applications.

(i) (ieiif rally.

355. Where an application is author: ze.l to be made At

,„ the Court or a Judge in an action or proceeding, such J.,

application shall be made by motion. Con. Tlule o->...

liv the Eng. (18831 K. GIW. it is only to a.piyisional Court or

,n^ lodge sitting in Court, that the application is by motion. When

, .„le to a jidge in Chatnbers. a summons, or rule, or order, t.. sbovv

ciuse continues in England to be the course.

'

i notice of motion lor attachment stating that the Court ^vould

be movS «( L Bo,ol Courts of .;«.(.><• -as held sufficient: Petty v.

Ilamel. 34 Ch. P. 172.

Where a motion has been made and refused, it

f"""™
'",„^'""'"';;;'

as a general thing without leave: ."<»"':'..;• «"''""''"'"';„",
y,,^'

nlerlSnt™" niotion is refused on i, =roun,l which is subsequently
•" •

• ' the pro Hlings. a se<-oli.l monon f..r

, and the doctrine of rr< jiiftiC'itu m ill

v. rimiftiir. fillT. 1 Q. 11. ".!«: "". I..

.jtliealio

r'tiioved by an amendment of

ttie same purpose may be nia'ie

not apply; see Ihiwh'ii d

T. UTO.

The Court may. under 1{"I< :'':''4

iorice of ciutiun.

.^T. dispense with service of a
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U10 356 I Kii'i- 12*' provitles that RhIc 335 shall not extend or apply to ir
'

I r^eiliugs for. or in relation to. the qna^^hing of convictions or onlfi-.

In most cases nhere a suitor is prosecuting proceedings in p. i-mi

lie is entitled to be heard in person in support of. or opposition t.,

nnv motion in the course of such proeeedluss : there are. how.v.i,

some motions which the Court will not entertain unless mail" !.v

counsel : '.'/.. a motion for a prerngative mandamus ; /> /*. 11 "H'f

.

Sa.iTf.\i;*rJ. 2 K. H. 4SS. nh.-re lie Liivia. IS'vl. 14 (}. U. D. 474. was i,, !,l

to l.e no authority for a contrary practice :
so also in the . a-.>

complaints against a barrister, or solicitor, for alleged miscoml t:

see tie Solicitor. VMi. 1 K. H. SoT: and Be .solicifor, 10(«. -J K, 11.

205, where the complaint had been investigated by a commiti..; <

;'

tlie'l.aw Society, aiii! the solicitor accpiitte'l.

°d«''niS' 85«- Jfo -uiiiiiion!-, rule or order to shew cauiu ^'^^'^

he granted in any cause [or matter] ; but when any per- :•

other than the applicant is entitled to be heard on a ii;-

-

tion. he sliall be served wiflt a notice thereof. Con. l!;i.'

626.

The Enc. It. 1ST5. O. .'.'1. r. 2. had n.it the words "or raait-r.'

and inslea.i of the last clause, like ..riginal J. .\. Bute 40.-

eluded as follows: "except in the cases in which an application i-^

such ride or order Is e.\pressly authorized by these Rules." Ii .

Kng (Iv^^l R. li'T. is different. For want of the imitted wn;,N

"or matter." there was a difference in England liel ,veen nil.- r

orders made in actions and those made in " matters."

(Rule 1240 provides that the above Rule 35fl shall not exieiul ..i

apply to iiroceedings for. or in relation to. the (pin-hing of louvin:.-

or orders.

.\ii order calling upon a solicitor to answer affidavits under /.'''

8!» aiipears to be an exception to this Rule.

As to motions to set aside awards, see Bh/c 3tl3.

This Rllfc forbids the granting of a rule to shew cause where a:

application is made in the County Court against the judgment oi ,

County Court .ludge'who tried the case without a jury
;

11 i»inm< >

Cioir.'lO Ont. App. 301.

In Re City of Toronto. Lniiter Liriic Arhitration. 13 P. R. I'l'l. .:

was held that a motion, on which, before the Rula. no one but tir

apidicant was entitled to be heard, may. under this Rule, be mail.

iiurtf.

The rights of an applicant cannot be ju-ejudiced by auytLing dn;:

after the notice of motion has been served, but his rights are to 1,

determined as thev existed at the date of its service: see Presl'm \

J-ii„l,riili)i \Vdtt.'l»l3. 2 Ch. 323 ; SS L. T. ."3.

MoUoni to qnaill By-Iawt.—.V motion to .mash a muniiipil

by-law sle.uld be made to a .I.l.lge in the Weekly Court, and fr..ii.

h'is (lei'isi.iD eilher gramiug or refusing th" mnti.Mi. an appeal le- ;

the riivisional Court: -ee .lud. Ad. s. 74 111 as amended.

flider The Muiiiriiml let. 3 Ed. vil. c. 10. «. 37.S. a noiice ..f ii ..

tion to ouash a by-law niust he serv.-l 7 cl.^ar .lii« before th,. .lay -
;.

wi.iih lla- motion is to l.e inn.!..: s. :i.S 1 :!
. . N- l..nne.ly, II *r I..

.Til.l. Act. 2iid ed.. p. .'loO.
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The Court has 00 DOW,-,- uu.ler Itule So-i to short... th.» penod Rale M7.

f
-

rlear day" b- it i< liM'.! In- the Statute, and the powers gneu

r. V(,c 353 o' IV extend to pet^io.ls of time Bxed by the Bui.-... R.

„: 1 f ,(i,-W 13 ! I!, aiia. Uv analogy to the case of a

j;:i','
uLouf it >vuul,l seemthat ih.lc 3«). providing for the

,ar. or effecting certain services does ..ot apply to the service of

X „oti?e of motion, it being the lirst proceeding in the matter.

Where an applicant foMusively discontinues his application to

„„»s1^^ a municipal bydaw. other parties interested may l>e authorized

?rnter"ne 3 continue the procee-lings in the apphcatit » name

e„ sivingrm proper inden,ni,y as to c-sts : R, HiU d .^ut• Wml.i^rg.

4 (). I.. R. 039.

Evidence on Motion!.—See Itiiln 4S'.I. t' 'f<I-

Vffidavits to be read in support ot .i notice of motion must be file,!

l,.;,,™ the notice is served: R«lc Xi. Alli.l.,vit, in answer to a m„-

ia mn t be flled before they can be rend, but not necessarily bled

She day iH-ffK- "' ""- ''"""'' ""= ^"'"'""' '"
"""""'

,xl,e,e „ party obtained an enlargement, on term.s. to ftiejiffl;!";;^^;

,„,t .lid no[ comply with the t-nos. ho w,ts not allowed to uad

thealBdavits: Cawl^UII v. J/orf<». U P. R. -W.

.... ,„ .. .uoiiuo iijiv lead ill support of his .iwii case, the

^ffllSr^iM i;y'b;;";;,";nen,':'V;,- .Uo,,!;,>o.. 1«.T. 2 Ch. 3Ul T6

1.. I. 803.

\, to proof of service where the opposite party does not appear.

.<,.,; .v.. or V. ir.'d,. 2r, I'll. 11. N-l. and note to ;?»;• .i-4.

Renewal of Motion after Dl.mi.ial.-See note f. Rule 333.

Motion by Pereon not a Party.-A notice of motion other

.l,.f^Tnotice which originates proceedings, can ordinarib only be

,^h n^« a mrtv Kc KnhhI. H'J Sol. .lour. IfiO
:
but see the special

?;-;;;isi™s of fi»te, MS and ..W.. An application by a person not .

j.anv should ordinarily be made by petition.

Length of Notice See notes to R«lct 348 and lUd.

orderB .'X

rtt ,ika

iiiadK,

aST. If satisfied that the delay caused hy proceeding i.oti»c.

,,v notioo of motion might entail serious mischief, the Cour

or a Judge may make any order ex parte, upon such terns ,v,,,„

as may seem just. Con. Rule .527. (.«

Compare Eng. (1SS3t R. iW-

K, to what motions are ex porf^. see Dan. Pr. 5tli ed.. l+«. IMW.

Where the opposite party though not served with a notice ot motion

neve thelis appears upon the motion, he is entitled to be heard, and

it'l'liion should not. in that case, he ente.taine.i ca vrtr: .Uc/.cod

V. X'jhlf, 24 Ont. App. 4,30.

No order of anv moment shouhl be ma.le ex parte except in a case

of einergencv • Thomn, v. !<torc,,. 11 P. R. 417. An ex parte order

iJiilwavs t^en at the peril ot the party, and 's liable to be moved

against.- if improperly made, or if material facts "^ ^PP^^-TJ "^

;!rR;r5M': rart;;;;^;;"y:-H';*: 3 oS:&i*h;-1 v. f^i.^*
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flnt. 110: B^D. of Peru v. Dreuiui. 55 L. T. 802 ;
*-c/ii«it(ci. v. F..«(l<.

W N 1893, W; Re McVarlhy, P^ler d Co., lo P. R. -l.U Iti

folhi-r. etc.. V^., 81 L. T. 110.

A party movine ex pnric must make a trunk ilisclosui-.. of all .lu-

terinl tncts : his omission to to so may entitle the opposite party in

have anv order mnile on his application set aside with oc.,,.,
;

...

Com,,, V. X;rth BritM, 1894, 3 Ob. 228: BepuMu, o/ Ct,, v.

/,rr„fii«. .V, L. T. S02; [n re Burlnnd, 41 Lb. >. .fl-
;

1«".<-- v,

FH,,,i,l„„. 'i O. L. I!. .-.«!: 1/"" v. f „„„,-:„. IS 1'. It. 4M.

Jloti^ns tor leave to appeal from a report: H»rai»oii v. Tin', I. :i

P. R. -'48
: to stay execution : Gratlli Tr«„k Kv- Co. v. f*"'- ''' V"' '" -•

ffji (o H 1' R. 420: to dismiss an aban<loned appeal: On„> r;! v.

BhmiMe. M L. T. 343; or under Rule 4'.->: Uooeij v. Ci/kfrf. i- !'.

R. 114. 118. should not be made ex purte.

A motion tor leave to effect sdbstituted service ot a notice o' i,:.,

tiop is ti parte: Hamilton v. /lariu. W. N. 1880, S..

An ex parte order for thi examination ot a witness danser. u-ly

ill was upheld as being in accordance with the former Lhanory

practice : ttnkir \: Jaclto,,. 10 P. R. 024.

Where the party niovinB does not appear, the motion is caU"! ni

atarccned motion. As to coats in sucb case, see notes to R„l,- .A-.

As to moviiiB aeainst ex parte orders, see Rale 368 and ii.,i.-,

SeTTice of Ex Parte Orderi.—Br porie orders should bc_ served

as soon as piwsible : Chareh v. .U„rg/i. 2 Ila. 052: Dan. Pr., otl: .d.,

14^0 Vn order made on a motion on which a party affected ;ii-

peared, does not necessarily reciuire to he served on such parry;

Far.lei, v. Riehter. 23 Q. 13. D. 124: see also Hopto,, r. Boherh.n.

"3 Q B. P. 126 iiii ; and Vi-an^loa v. B!<iir. In P. K. 10. :
ex.-i.t

orders settinc aside proceedinss which, thoush made on notice irii-t

be served promptly, or they will be deemed to have bijn abanrlnii. 1

;

Sloho,,, Ba„k v. u:n.,;,a,i,ll,. 13 P. K. 312; but see Kelljl v. ILiiL.

11 I'. U. 00: and orders sought to be enforced by attachment
:
,i-t

also be served.

toiti.—Ordinarily .osts should not be awarded on an ex i,;rf

motio.i: .IfciMii y. .\Heii. 14 P. R. 8>.

ass. A p.irty affevited by .la ix pcrto order, for :'.nv

' party who has failed to appear on an applicatiou throu-h

accident, or mistake, or insufficient notice of the appli':i-

ti..n], mav move to rescind or varj' the order before tV

Judge or "officer who made the same, or any Judge or olli-

cer having jurisdiction, witliin four days from the im

'

when the order comes to his notice, or within such furtli.-

time as the Court or a Judge may allow, and whether (!:>

order has been acted upon by the party issuing it or n"t.

Con. Eule 5.30. Rules of 1 Jan., 1896, 14.54.

This Rale was passed in 1888 to meet the objections and diffi-

culties raised in ffiwii v. rnnoite floiithern R,i. Co.. 10 I. K. ••j'.

.i;..V,7H V. Opper.l„;,aer. U P. R. 211, ar«1

Charitll. n.. 400: "ee Hf/j/iCJ v. Fi'l'l. D P. R-

See also Bo!/)c y. f'acker. .30 <"h. D. 249.

Tn-ilor

127.
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Tbe p.»»»«e to bracket, i. th. „m.n,lment
-"f„'"„f"'T'Jrte"'^'

"*•

14M. It eipreMM tbe decision in Flett v. nail. U P. H. 1-ii- <"> '"^

''°'° - McCartlui. Prpkr it

Vil ex porte orders are periciilo peleitta.R^

•r' l.'i I*. U. 261. See nlso notes to Rtilc ->•»».

ff, 1.. K . ...

, »,.Li V Trimmer C. L. T. 301, it was held tiint where an

"r «,. mode after an en areement had been r.fmed. and the op-

°"
nVrartThad no material in answer to the ""tion- *e "der

;;"s ,!ot a" rx "r<° one. and a motion afc-ain.t It shonld be by way

of appeal.

This Ru,r doe, not.arPb; to ,x
--"f^„»f,7^^" ,;,:jrV":r7"

tn oijich special provision is made by Rule Vti
.

-Jnrii «'a-

''.!!; ^plication to resciii-i an ,. ,".;-. <-^:-^;;,^^ ^"Jji'S
„i< eiilertained by the Master iii Ibu.rbei-. » iHi'""« v. «""

411 c. L. J. 80.

•Part» affected."— Wliere a garnishee d«s noi, imismint to Hiilc

sSi^:r°:i«;^,s^:.:;r'U!Sn'"r'^,^.'^'';^:.^"^.-
;;»«;». 10 P. u. 555; i' P- K- **

An e^cntion creditor, prejudiced by an "niendmen, »t "j"^"^™^
„i°vrits of execution issued in »» "^ ™ /"^^t

"^^
,,;:%^,r ,;" .."^

rate be made prcmptly : In re Dfiikw. 100". - '.'• I- »-"•

••Party railing to Appear throngh Accident. MUtake,

,tJLsl f". V. IVa,,, 14 P. I!. 12=-. Co,..,,., v. Cr.-.l-, 1
.

P. R-

34b.

n j™ «« Motion—On an application under this Rule a

«a« made: Coira. v. .lirf*, 1(. P. R. 100.

The motion to rescind or vary may be supported or oPPOsed by

1?,
*,'.. V Brrc». 19 P. R. HO. 143.

t:ie time the order was obtained.
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Rulti Orders made from time to time ar |>ar/e, renewing a writ nl -,;],;

SS9-361 mons (th\is preventing the application of tlie Statute of LJniit;Hii. ^i

were rescinded, wliere the plaintiff knew, but did not discloM-. thu

be knew wherr the defendant could be served: AJair v. Cuhu/o- . is

P. K. 484. But an application to rescind an order renewing a win

of summons wa:* refused whei'p it appeared that nothim; hm! I n

withheld from the officer who made the order, and that he hml i
. ;i

satislied with the efforts shown to have been made to effect s-rvn..',

though it appeared that the defendant had not changed his adiin-^v

and that it might have lieen Dscertained from a directory; faim-iiint

liaiik of Commcix-c \. Tviiuant. 5 O, L. R. 5:i4.

Where costs weif awarded against a noD-uppeariug defendnut l>t

a Divisional Court, under the impression that lie was represent^.
,
mi

nu appeal, a siitww[ut'iit aiMilicatiou by such defundant to var\ tln.-

order of the Pivisinuul Court, by striking out tlic <irder for pitvii;. iit

of costs, was entertained and allowed: Cousins v. Crottk, 17 P. U.

348.

Costs of the application may be refused though it is succf^-tiil

;

.lucksun v. iJardimr. 19 P. R. 137.

Sianio aStt. Wliere iiii infant i-^ coneerne.i. no order .li^pr--

),e iiotiflwi,
-j^^, ^^.j^jj payment of money into Court is to be made wirh

out notice to his guardian aJ litem, ('on. Rule 5'^s.

All t>roi>ei

l>artit^8 not
(nerved.

860. If on the hearing of a motion or other apph-.

lion, it appears that any person to whom notice has not !-<

given (tught to have had uoti^e. the Court or Judge in;

either dismiss the motion or application, or adjourn \\

hearing thereof in order that notice may be given, up.

such terms as may seem just. Con. Rule 5-^9.

Same as End. (ISSJi R. 701.

wiffwrii 861. The plaintitl' may [without leave], ^erve a uu-

timf^orai.. titc of niotiou f(n- an injunLTion. au<l may. by leave nf the

,.earanre. ( ,jv,rt or a Judge to l>e obtained ex parie, serve any [otlier]

notice of motion upon any defendant with the writ, or r.i

auv time after service of tlie writ and before the tinu-

limited for appearance of si.ich defendant; [and any notii e

of motion may l-e served on the plaintiff by any other party

at anv time after service of the writ upon such other party].

Con. Rules 533 and 1134 and Rules ?3 June. 189-t, 13fi8.

Eng. (IMS:* I R. "04. has not the words in hrackf^ts.

The last clause in brii<kets is from former Con. Rule 1134 (simil.Tr

to Eng. (1S8.*J) R. *t(12i. whicli. however, provided that notice nf

motion by a defendant nuiy !" ^itv.'hI at any time after appeorin"''

by the defendant.

Thf' eb'^vp Rw7'- S'll innkes n distinction between notices of ui-^-

tioii for an injunction, nnd other notiref? of nioti<iu. authorizing tln'

former to be served before appearance, without leave, but requirinE
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1 ,. tar sucb service iu tbf cnse of otli.-i- uotices of motlou. TbcRuliMJ.

F„L Jb Bute rw" '" l.revi..a8 leave, in all ca«e« in which ..ot.ce ..

rf a before the time llmite.1 fur apLearuncc. but the c.Mre.p„.Hl.Lg

S:; Ilule was held in Fnnch v. folic. U L. R. U. ',^8. uot to apl-ly

to iujunctioD motions.

Where an affidavit was sworn before the issue of the »rit an in-

i„"ctioo was granted ex „arH on the undertakmg of counsel to have

ttealHdavit re-sworn an<l liled; Urem v. Prur, W.S. Ibsn. M.

ruder the Eng. (188a. U. 704, it was intimated that leave to serve

noUce of motion with the writ could not be given where the deleu-

; "t was out of the jurisdiction until au ??""";»
.^Isus 3 Cb

m"d; iloMoha ^ -v. 11 . La„d Co.Corporatw,, v. ,lHa« 18J3. 3 Cb.

i-i™ „d auare in Out., and see Ucnoy v. \ouiig. W
.
N. ISM- IS,

";;e leave wL give,,, uitl.out pre.iudice to what might ar.se ther^

after.

Where leave is siven. that fa.t should be stated in the uot.ce of
Where cave »„

^^ ^^ ^^^^^^^ ^^ jj„,P

?;
'"°

n oye'cTiou- tb^t'leave-to" serve short notice fbould no, have

,en given cannot be suceessfnlly urged as a preluu.uai.v ol.jectmn.

uZder V. Falcke. \»\. 3 ('b. 1118; C.-. L. T. 4..4.

363. \ notice ol i.-otion to set aside a proceeding for .r;...i»n>^

Mio^ilarity must specify clearly the irrei^ularity com- ,„ „„..,,.

plained of and the several ol.jeotions intcnd«l 10 he msistecl

,.,1. Cou. Rule oU.

Taken from Cby. O. 277. and Rules T. T. IS,'!!, 107.

This Rule is to the same effect as Eng. a<m> « 1"39. and i^ it.

„,.cordnnce with the former
V''^' ''"^;''';i.'''o4';; »,, v .'r,' it:

L. T. 5U5.

rrr^thS : ;.ii;S''.rmoion wo. dlsm^ed th„u.b the irregu-

? ,,„w V Wruiht 13 P. R. 20S: and VmiJicHe v. Boyd. 14 P. K.

]'^tn the noTe to R«lc "lO, where an irregularity in an afli.l..v,t

ts heldW be wa"e,rol,j«-,ion not bavins been taken as rcunred by

this Rule.

A party moving against an i'^'i^"'",'"-, ""*'
'.^"'i^ tf^fn

„„d is no, entitled to any indulgence :.sco, B.-m m 3 Cby. Cb.

370 DoS y. Jor^r,. 4 Chy. Cb. 4S: he must move Pr^mPt y^

wiv/v Ifflier n U. C. I.. 1. 132: and before takuK a fresh step

i„ the action: 3/n». i"fJ v- B/rrlv. 2 C. I-J-^Sl
.
f;"'^

/p^^",.
•frr.un 1 Chy Cb. 31: Mulken v. Dorrkt. 51 1.. 1- *-' "^r" >

u7 c "3 OB D. 30.- ; or making any demand respectins the alleged

Ch 07 «; """
i»<,.T omi iiorH>h«ra. !> C. L. T. l(«l

:
or l^e may be

^i^'k'^ i!;V^' wlSre ^rr/^'rlid'I^^^;^
,i;»);,Tr» V. Borrt'.
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I'r.KP«lin(!» thnt ore merely irrepilar ore valid """'"« >''''''^'- •»"

n nullity lins no effect whotever: Fuller v. SIcLean, 8 P. R. .i4ll, S...

nNo niitev to Rule 310.

\ii nniendment of the notice of motion for tlie pnrpoie of cel'm;:

nil nn irreguioritv, will not be niloweil after tile time for remeiljim

tlie invBiilnrity iias elapsed: «ee Z)«.ito;i v. Aelini-HeMlUchail. ,i
,.

10fl2, I K. B. 342.

sea. Even- notice of motion by way of appeal li"in

or to set aside an award shall specify the grounds intnvle^l

to be insisted on. Con. Rule 535.

See Rule of T. T. 1856, .135.

S64. Motions and other matters to be heard in Coiut,

except tx parte applications, shall be set down for aii-'i-

ment in tlif Registrar's ollice, on pnccipe, at latest on i: •:

day before th- dav of argument, unless the Court otlici-

^vise orders. A li-t of the cases so set down shall be po.te^l

up in a convenient place not later than the day before i :

day for which the same are so set down, and a copy ^ll".l

he" furnished to the Registrar or other officer who is to at-

tend the sittings of the Court. Con. Rule 537, 541. Rul^^

23 June, 1894. 1338. Rules of 1 Jan., 1896, 1455.

"'
869. A special case shall be set down to be lieard, am]

notice thereof given to the opposite party six dear days l>et..r^

the day on which it is to be heard -. and a copy of the spec.al

case shall be left, at the time of the setting uo™, ftir nie

use of the Judge. Rules 23 June. 1894, 1341; Rules of l

Jan., 1896, 1456.

See Enf. (1S8.T 1 li. 301,

"*"
(ii) Afflications at Chambers.

The matter, which may be disposed of in Chambers are "o .mur

erous to «necitv in detail. Some of them are enumerated .n the

no^« ,0 R«;f sViC. Those applications which may be entertame.1 by

°he Master in Chambers, and Local .Indites and Masters, are spec,l„cl

in Rulet 42. 4.-, and 49.
, ,. i

A Judge h„» jurisdiction to make any order which ca" b<^ "»;''
",;

Chambers, when sitting in his private room: Harim,ml v. Fmlf
.

.

Q. B. P. 82.

BuisinesB to
be traua-

arted in

Chamber*.

shall be disposed' S«« The following application;

in Chambers:

1. For the sale of the estates of infants, under chapter i:i

the Revised Statutes of Ontario, 1887.

Now chapter 1*1S.
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2. A. to Oie ff.ardian.l,ip. niaintenance, <md advancement .ui. ««.

of infants;

3. For the administration of estates upon motion, with-

out action;

4. Relating to the conduct of actions or matters;

5. As to matters connected with the management of pro-

perty;

«. For the payment into fourt of ii.oncvs by a party de-

siring to malie such payment;

7. To vacate certificates of Us pendens under 53 Victoria,

c. 33.

Xon- I!. X. O. c. 51, s». UT-IOO.

8. Such other matters as the Court thinks may be more

conveniently disposed of

Court. Con. Rule .542.

in Chambers than in

lion li. -'t

a.iile fraiul-

....iiti.^.l Cue. to which Jurimdlction in ChambeM

.xt.nd.*?-Tt^cZ iu Chamber. »..n<N,c,o,h« matt.., m

aiJiUtion to the business enumerated in Ruk- ..i .»..

,. summar, aPP.ica.ions t,, s« aside^ fr-.^™ -.^oc«, h,

listers, appear to have j„risdi«io„. Form..H,
' / „f"fJ,.'Ji=.

?F^HSS";i;^r;f..^t^o.-a^;iL^i^
tor sale: Hod* v. HobKii. . P. R. 334.

2. Motions tor judgment in ordinarv mon^afe "';'"•
',:;!;,™'.''\°J

'l^'^r tL 'Zs^rfir=m£rOffi;^ir Re?^e« ^..^^in.

r;':;,"Mir;'.iv^^.r.ii^^^-^'"r:?j;e,rs:*«

r5^r£'^S''^n^s^T;;;;i,fri^sd;e.;r^rr'4c^

S^S'r'b;^a^i::™r^.^r: r^^'r^^ft ^s
limits .rjn'dktion of ,he County Tour, .Tndses. "ho are not

Master" to that e^cercsed by the Master in fhamhers.

4 „„,;„,, f„, jndjnient on summary applications for administra; AOmi,.,.-

iuiiiiiiietit

:

in iPiurtKatje

cane".
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Rul* 366.

for juilic

niriit iiiiiler

Rule tu>;t

nr <liHiH;n<H.'

with a) I'

)M.i|iitnifiit

luri'ii-.

CONSOLIDATED llLLES.
f

Ciiiiiirv Jmlgert *\liu uif not Local MasitiJ* : tiiiha i'2. 4-"». !ill '.. ,

if M|iposfd. their jurljuUction is fXi:liiUt'.l under Hulta 4J ami '.4T r:

As to protfdiiri' on iiiotionn for niiuiinlsrrRtloii. «« Ituli im
»i<i., nud iiDtf-.

.".. Motions for judgment a(t.>r upi.timmcv to » ^pciallv iuii-
i

rt-nr. under HuU- tVIR : aud molums t»r judgment uiniir Uuh >\]>: ....

iiiHe'« to those HttlcM.

i;. Applicflliinist to cuiiMi' tht' owiuT of liind to convey fm> fpi

.\i dowpr of his wife, under U. S. O. c. HH. s-. 0, 10. and 11; /,'.

' i/tcn. 7 P. K. 241 : A'<- Vamithfll. 2.1 (Jr. 1>S7. 4f*<t; hut It s'Piii-
i

)

(i!ii)l.- that n|)pIicntit)nB of this kind iiiii only he i'iuerttiine<l l.\ i

.ludse QH n {irraona deaignota.

7. Applicntions to appoint, or to dii-pim-*!' with tb-- uppointtii.in n;.

a person to represent the Mtate of ft defeased person undtr (!•>'

11*4; hut not to appoint an administrator orf /i't'»i under Un!. yx..

The Master in Chauihers. OtHcial Referee sittinir for hini. an^l <mii,',

Court .Indses. and Loonl Ma'sters when netintr unrii-r /?«/. 4:*, 1

jurisdiction to entertnin supIi applit'atious under tittle VM f'-iu.,

.Sirai/riV. 8 P. K. 42.

S. Applications for writs of habeun crpun in a eivil or criniiim; i

m

(t'edinjr mnv he made to a .Tudgo in Chaiuliers :
2!V:iO V. ,. i7,\ li. S.

O. 1S07. c."s;j: Ite I'aUni. 4 Or. 147. As to whether a Judge .Mr; n,

Chambers rescina his own order for a writ of hahtnn cui-tis. or
-i i.,.h

the writ it.-elf on the ground rhar it issued improvidently. -• !:>

Roi8. n p. R. 301. The Master in Chambers, and Local Mn-^i. i^.

cannot entertain appli'-ations of this kind; Rulra 42. 49; nor Lnml

Judftes. unlcBS Rith 4" applies : see Rulea 45, 47.

A person confined or restrained of his libertj is limited to .m.

writ of habean corpus to be grantwl by any .Tudee of the High <''>iiit

returnable before himself or another JudRe in Chambers., or bef^iv ;,

Divisional Court, with n right of appeal to tlie Court of Appeal fr-ui,

the judgment given on the return of the writ. The judtrment of ili.'

Court of Appeal is final, and. where no such appeal i:« taken, ih

order which might have been appealed against Incomes final. ;ui'i

no other writ of hnhcas corpu'^ can issue in the matter: and su'ii

order is a good answer to an action in which the same question i-

raised: Tnylor v. i^cott. rtO Ont. 47'). This -.as a civil proceedini:.

hut the decision would srem also to be applicable where a li<il"i-!

corpus is rei^uired in n criminal matter. Itecause in Ontario an api" il

lies to the Court of Appeal from a refusal to release; see 2!>-30 \\ •.

45. rs. 0: R. S. O. 1897, c. H3. and Cox v. Hakes. 15 App. Cas. .">'»;

U. Applications to declare a person a lunatic under U. S. O. <.

6.1, s. S: Re Paion. 1 Chy. Ch. 102: R< Flnnwf), 13 C. L. J. U':.

Re Kcllfi. R P. R. 22it, or for a commisi^ion de liniaiico: Rr St'i'ni.

4 Gr. 44.

.Applications of this kind can only h^ made before a .Tudc- :
-< •

Rule 42 (Th : but where an order ha? been made declaring ih*

lunacy, the Master in Chambers has jurisdiction to entertain nppH' m

tions respecting the [iroperty of the lunatic, under R. S. O. c. 0.1. s.

11, cf ertj.

The supposed lunatic is entitled to notice of the application: lli

MiU^r. 1 Chy Ch. 211. unless the Court, on proper evid"!!''e "f i'-

being dangerous, or useless, to serve him. dispenses v. ith seriir"

:

Rr Xcjrman, 2 Chy. Ch. 300: Re J-f*ii'. lb.. 420.
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11, ,.,h1v of iho hinntir nw.l iioi I..- iil..if..|«l villi, mil." it I. »«!• 3M.

li..wti iliiit. in the intpre'»t of the luiintic, it should be; It' fhrk,

14 1' It ;lTn. Where the vistody ci( tlie lunatic n«« the only ,.bject

„[ n inolicjil for n ili-clnrntloii of liiTliicy. ntiil It wn. not thouslit prop-

ei^ I., iilriT the existing niHtoily, ii rlerlnrntion nns refufed. tlioiiiih

th.r.- \vn» no doubt about the lunncy : III.

,, hii«lmnd of a lunn-ied nunian luuallc ha» tio ab.oliiie lifht to be

r|,r'"'ntt'd the roniniittee of her person either -olely or jointly
:

ttr

Jwri,. IWl'.'. 3 Ch. 38.

Tlie rii:ht» of creditors nirninsf thi. pniurty of a lunntlr \yill not

1... iiii'tfered ulth by the Court until an order has U-en ntflde ..hew

„!' Iliat tlie f.airt lias taken control of the lunatic's estali'i If'-

I/O. I.' isns. 1 Ch. Xia: Itr Broifii. LUKcllhi v. flmini. IflOll. 1 Cb.

|s:i .Xfter the estate has so becom.) snb.irct to the lontrol of lb"

(cut, it cannot be seized under nn execution ;
tiUt the eNcruriiUi

fiediior is entitled upon apiilicatlon to he paid out of it. subject to

the ninlmenaiioe of the lunatic, but not of tlie lunatic's wife
:
Be

WiiikW Ism. 2 Ch. .'»10. The ninintenance of tUc lunntie l« n first

rlnini li.ith on the capital and income of his estate under the control

„r the Court: ffc Pfcnrfcrl. i(», Ism. ?. Hi. :l:i'.'
:
but. sul.lect Pi lln«.

tlji. Court "ill not restrain a creditor from exerclsint; his Lual

ri.lits: /,i.;;,,),c.m y. I,n,„\„„ .(• ircs/mie.Cr Baal'. l'.«n 2 Ch. in.

AppUoatloni In Chamben to whom to be m»d«i— ,y|„„

\l,i.|irniions pro|>er to 1,.. made in Chniuhers. but « hich "e ex- i^j,';^;;'.

,.l„,l,.d from the iuri".i;ctlon of the Master in Chambers. Omcial (,„ ii.. Jar

Referees. T/xal Miisters. and County Court .ludi-es. actinc under «"'';™';;,"'

before a .Tndce of the nioh Court in < bnmberi..;;;;;",™

' to a Cottuty Court .Tud«e. .\ .TikIl'.' sits in Cham-i.r,;,,.iht

„..,. on Tueeday and I'riday. at Toronto, in eadi week (except in'

viicntion. when special nrranitements are ma.lei. See Hiili >

Viuilications \yhicli can be made in Chambers should be made

tliere. and not in I'ourt : .»o/f«(l v. /.-loltHc. 4 fir. 44
:
diioa.. /(.. r.l ;

or the costs oiny be refused: Jliini'H v. foiirfac.,. II, (.r. '-.or

all.nye.1 only as of a motion in Chambers: Aiiir/ y. I o.mor. in i.i.

3IU.

. may
,1 under ffli'c 47

.1.i.iiie,

Court, and
.Vs to the ndjournnieni of motions from Chambers

rice rrrta, see Rtlh' lUi".

The Master in Chambers. County Court .ludces. or Local Masters.

may refer matters lU'oper for the decision of a .Tudse of the Iliirn

Court to a Judite of the Hiirb Court: see ffiilo 44 and 4." (21.

Milters comins before any officer of the Court havini: jurisdiction .Matter.

ill Chambers, should not he referred to a .ludce because the P"rties|j^t ioj»

Hisire it bat only when the officer can certify that it is a proper case„„„,

to It heard before a .Tiidi:e : and matters improperly- referred to a l.roaiiht

.Imlne will not be entertained : Uufthr^ y. 7?ei . 9 P. R. SO. Iiefore p

Sale of Infuntl' Eitate«.— .Ks to the moib

-ale of infant-' .states, see R. S. O. c. ir.si. .s. :

. ' -./., and tioti.s.

of prcceoilini; for sale o(

. 4. aii.l ffii'c !Wi2. ie'»iu"'

estates.

Gnardiltiiahip. and Maintenance, etc., of Infants.— .V" to<j»"fli»a

111,. iH.sie of [ir.,1 iiiiK for ai.p..iutmcut of .:uar<li:iii'. -.' ['"!' '.K''4.
,„,i,„,.,

(l|.|,..seil :ii.i.li,-ali..ii- r.-spcciiui; the L-iiar.!ianship -f 111- f-r'-n. o'

iroi.erty. of infants, are excluded from the jurisdiction of the >[aster
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lllih c-ourt U not fxilmlH.! l.j 11. !» <> ' >""'

.S(ri»i"rr.(. 1 <'liy. I'll. IS.

fhv Ch. •.>"". Ilr h'llh. 7 1'. It. 1..H; K' '.I ».

>,,„„ II,. :m : hui iiol !.• Ill-' .Mn.l'T In < luniili

,Ti'; n..r l"ulijr..t to llul. 47
1
M H"' I-*"! -I"'!!"-

to the Locnl MnsliT" :
Huh 4U

It or III

mitliorit

, ... 11

ili'r 11. !

/(. .

l.-i l!r. :

Icon. //..,

iiT. :
«.'.

. ; ll«l.

Wlndlnc-np OrdcT.— .Vii or.Vr for ivimlimi iip a loiiiMi ui-.^i

"1. . *"",";!!„,„r,i,.. \Vi„.linii.iu. Alt III. S. V. c. IWl, may I... i,. .1..

t,t„ llra$n I'ntnimiiii. I'S 1 . !•. -1"a pnliiou iiuiliT 111.. \Viii.lin«.iU'

l.y a .IiidBP in Cliaiul.T. Tin' T<

- S».p iiott. J 11.1. A..

t..-.U.r.

Mitt"r'
ma> 1*
»ljnurii.

trriiii r..

lBjnBctia». •»* KtcelTiri.

add<>u frot" !" "»'"' '" t'l"""''""- ':'<:"' M""";"- ';"">

Cn^n .I.i.lii-.. or om.'ial llrfer..™. irli.n fi..ri'i.ini! tU- jiiii-l.. t^ n

o hf Ma.t..r in iMiaii i> : ll«l- 7il7
:

an.l al.o a|.|.™l. troin .1,

taiitfonof ,..,«.: I!,.l. 774. may no>v 1.. l.roi,„ht hotoro a .lu.i. ...

t'hatnlicr..

Motlou to Commit.—Motion, to commit for cont..mi.i l.i

r,.|"on o( .i:."l..xlien<-. of an or.l..r in Chnn,l*r.. or a ;"<r«,,< ord,.r

,iv Ti. mnJ. in (;l,aml...r,. lint wliLrc tbe .ll.olH..l,.nr. . ol i. I
.
an

o°l..r. tin. motion, .lionld 1.; ma,!.- in Conrt
: 1 .rnily.lM,. . .

1..

T. ;ill). toilowlnii Kin. v. ( ...„,, t;rr /a... ( ».. J C I.. 1. mil.

And .0 al»o it si.onl.l nail- in Couri. wl,..r.. 'I- "^jm '- '"

nommit a strans.r lo ,W a.tion for cont™,,., in inf. f-nn. ». L

due coarse of ju.ti,-. ;
.sv,i.t/i.--.rt- v..H""'.

,V/ ;, ^,i,,, i,.,, i

1°

matter i» to lie dealt with a. a cnnunal matte • ' "' f ' '^
,

,

'

I ractlce and i.rocednre nnder the Coo. Rule,: 11,.; and ..• .••«">„
practice nil" 1'

. .... -, L. T. 215; and note, to ili.. .III.

Aer. .-.V. T». pp. l'--J. IW.

»6r. The Court may adjourn for consi.leraln.H in

Chaiiilier. any motion or Tuatter brought before it [« n. >

' .houW bavp-boon brought on in Chambers or] «luH..

huh properly brought on in Court, may, - the op,.,,,™

of the Court, be disposed of more ™nyen.ent m C

hers; and any motion or matter brought on in Cham-

r

n,ay simihirly be adjourned into Court from Cl.aml„ -^

Ihe'.Tud-e o^ officer before whom tl,e same is brought n„.

and any'such adjourmuent sliall be uibjett '" -';;'; ''^^

as to costs or otherwise as may seem ]ust. Con. liuli >*

amended.
,.!,• n o(« The word, in brackets are neiv. ami

.,?:::^^hro;U!;;-«^iei> anj^tion. w,,m, ^;^^-j;:;:^!.^':-:z

7 Calhc^rl. -i U T. ISM; and see Jnd. Act. >. ll. (.'
i-n«
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SflS. A Judge »itting in tliamber» may exerii«f
''"'"Jj,,,

-;ime [juwer and juriidiction, in respett of the liuimes*

liruu^hl liefort him, aa is exercised by the Court ; all orders i!Ji'^,C,.

made by a Judge in Chambers shall have the force niid etfett ™»;;^'"'"

of orJeri of the Court; and all or any of the powers, n"'bnr-';;i|™_';;

itiLS, and jurisJictious, jiiven l" a -Master by any Act iiow
j"|^'_^'^;;;;.,

in force, or by any Uub' of I uurt. may be exerci-eil \i\ i\

Judge in Chamliers. dm. Ilule" 349 and 31'.

lok.n trom Chy. O. aw, 210.

For thp (t<»nwal powtr^ couffrr.'il on Mnsti'i-!* by these Ruki. si-f

llulti U31MI89.

,V« ri-iciirdi* Ibe coDiliirtiiiti of sales. Heitliag <oavt>,vitiii'»-s, ittnl hi-

vfmigalinB title*, Me Hulea 71U-74J.

.\s r,>iiarili the appolntmtmt of rtft'iv,.rs »ml romuiitteps o( luiiiitics.

ar.ii luisshig their accounts, ece Riifrji "rtlt-7tMJ: and us rt-uiirds uctionit

for foreclosure, sale, and redemption, sec ItuliH '^I'tS.

.trcounta are now rarely taken in Clinmliers. except in iiilHUcy

uintiiTs ; n reference to the Master being usuiilly directtsl.

As reuiirds proceedlnfs to couiiuit for iiou pr(niuction. ete.. see

Hull' 4.%4 and notM.

86W. Unless otherwise directed by the Judge presiding [i^" «

in Chambers, er parte and unopjioscd motions shall l)e heard

before contested motion.^ and appeals. New.

10. Interim Alimony.

870. (1) In an alimony action, the defendant may, at
J«";;;;','|\

any time before the statement of defence is ilue, give notice ijjjlj"jjj

'

in'writing that he submits to pay the interim alimony, and,ui„„it.

costs, as demanded by tlie plaintiff in the indorsement on the ]",Sl„

writ: and in that case no order sliall be taken -lut until there
;l^';;™j

lias licen a default in payment; and in case of default, alU-

davits being filed verifying the indorsement and notice and

the default, an order for payment of the sum demanded shall

l>c issued on priiripa. Con. Rule T.3.'*.

(2) The defen ; "t may give notice in writing that he
l^'™;^'""

submits to pa" ess sum as be mav deem proper and .ietenamit
,' •.

. i 1 BUliinit" t'l

ih:i\ name . ; :e. i>a\nit-s»
siiiii than

(3 1 Wh' ;^ r.juce has been so served and the plaint i IT ij™;'j«

ar-cepts th-. ' .-.sount therein mentioned as sut^cient. the

defoiulant shall pay tliereafter tlio sum so olTereil a* interim

a'.ininnv. .ind nn order for interim alimony sb.a'.l !". ma'le

until there lias been default in payment.
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Kule 371.

.•t

f

CONSOLIDATED RULES.

(4) Where u notice has beeu so served, the plaintiff--

interim disbursements may be taxed without order.

(5) Where the plaintiil does not accept the amount al-

tered and upon motion for interim al.mony it is found t.uu

the sum so offered is reasonable, and the defendant p,,,-

to the plaintiff the sum so ottered, no order for intenm al.-

monv shall be made until there has been default in payn,«.>.

Rule's of 1st Jan.. ISfti!, HTT.

When the order is i.mhorize.1 to be issued on P™f'f • «';
"f"'

i„"ho"e office the notion was commenred m.y .»™e .t
.

Ruh 3..

See notes to [inh 371.

871 \n application for interim alimony shall n.n '-

marie until the time for delivering the defence has expux .

Con. Rule 530.

•I'nken from l-'hy. O. 4S0.

Interim AUmon,.-For i^'-,±'f-^^' T tv^r^."^'.

VcUmiK, P. R. 13".

For provisions for li.xing the amount »o »s to .void a motto,,. -..

aciepted In- the lihiiutiff as -ulhcent.

fpir??s}':ii:;T:™=,-!>'r,r»rif,

'it i^ allowed, when neeessary. for the mnintenanee of 'h' n'"";^^;

j:,^'^ o 'w"n^iT«'^ra;d^:;':!w!rv' .tL^'is^/p.
;;:

;,,'» V
"..,'

i
•-. '>• ^V. I!. Vn. (U.i; „r if it is ,lot shewn :i,

;,',,',' tC,,",,,; has ,„'eans to romply with an order if made: Ph,,.;,

I>l„,,ill. i\ I). I- I!. ''-'-
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Alimony wns refuse4l where it was shewn thnt plaintiff and de- Rule 371.

feiidnnt hfld executed a separation deed, and the wife had houud
herself Dot to sue for alimony : Atwood v. Aticuod. 15 P. H. 425;
auil in appeal. 10 P. It. rwi. wlifie the Divisional Court of the Ch.

Div. was equally divided ; but where a similar separation deed was
disputed by the plaintiff, interim nlinmny wns ordered, following

llni'hrgon V. Henderson. 1I> Or. 404; Lafranct: v. Lufrnncc^ 18 P.

R. (12.

<hi an application for intpri'ii alimony, fross-examinntion of the

plaintiff On her afBdavit in support of the motion was allowed, but

limited to the ciuestion a« to her own nifans :
foi-jk v. Cook. 28 C. L.

J. or.: 12 C. L. T. 73.

Interim alimony is payable from the date of the service of the writ,

if there has been no delay in makin;: the iipplirnlion : Iloirr v. Iloicr.

:. rhy. Ch. 4ft4: Thompnoii v. ThoinDmn. P. R. ."20; 10 C. L. J.

2'll ; and the claim for interim alimony is indorsed on the writ

:

P(tfri>on V. Peterson. P. R. 150 ; in other cases from the date of the
nr<ler. Where the plaintiff was livine in the defendant's house and
hrnuiiht the action for alimony on the ground of nlloffed desertion.

without allecinjr cruelty, and the husband by his defence and affidavit

offfred to re=iume ro-hahitation. interim alimony was n-fused : finiilrr

V. Siii<Irr. n P. U. 140; hut where it was proved that the plaintiff.

th'iiLch livinz in the defendant's homeptead, was in need, it was al-

lr.\v.(I: Liiloiulc v. Ltiloiide, 11 P. R. 143.

On a motion for

marriace be proved

:

interim
Taylor

ilimony. it is sufficient if a dc ^ac/o KvUimif
V. Tm/lor. 1 Thy. Ch. SU ; Fodrn v. i-t.niirHl

iiiTu: finidlrM v. Brmllou. mtinn : ynhni
r<irr V. fan: 2 Chy. Ch. 71: n'<ill.-rr v. Walker. 10 P. R. 30.1: n<

• ;in liny (jue^tion affertinp the merits of the action ; thus, alle-^ed

n'lnltery by plaintiff cannot be raised on such an application: Cantp-
l.'ll V. C'linithrll. fi P. K. 128; nor the question whether the plaintiff

i^ ju^tiPeil in 'onvini the defendant: Wihon. v. WiJsnn. Ih.. 120;
K-itl, v. Krifh. 7 P. R. 41 : Loi-ell v. Lovell. 5 O. W. R. 401. 040.

The plaintiff is usually refjuire*! to undertake to proceeii to a I'laimiir

tri;il of the action at the next sittings; but where the *'*'f*'ii<'nnt''l!'|' . .

iifL-li'Cted to pay the alimony, and the plaintiff was left without means to pro.'.f<l

ni lakinc the case to trial, the undertaking was exioiuh'd : Itotrsluugh totrial

V. Huir.t]auoh. fi P. R, 200; and where the cause had been PntfTf'!
^'tJ'j^i^L

for trial, i"- was ordered to s-tand over, until a sum sufficient to pay
lil.iimiff's witnes.ses was paid by di'f<-ndinit : Ihfffm v. H-iffiy, 7 p.
H. 137.

It would seem that the plaintiff's solicitor has no lien for his costs
i>n moneys paid to him for interim alimony: ''luyx v. Crox'i. 4'.\ L, T.
"i.'!;; : and see Re Robinson, 77 L. T. .Tour, 2.17 : Ln tr v. Lrrtr. 40 I,.

T. 788.

Where interim alimony had mn \wt'n ;ipplied for, the Court refn^fd wiurc

to order the permanent alimony to run from a date prior to the'",^*'""'

,l.vif..
: Sovhx V, .SoH/f,'.". 3 (Jr. 113. But where tlio husband had no?"nl!nii.<i

;n;:i't'd to a separation, and to pay the plaintiff an allowance, the
Cnuit awarded permanent alimony at the rate apreeil to \w paid by
ii'-i't'uilant, and directed payment from the date of the writ, thnupli
till ;i])pli(atioii had been made for interim alimony: MnUonj v. Mttl-

I'lrii. before Boyd. C.. at Cobourjr. 2nd April, lSS.'t; and permanent
;iliii]ony has bt'en criinted from the service of the writ, where no

for. pt;rui»'

uerit olj-

mnnv or-
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niwlicotion f.u- imerim aliiuoii.v was ma.li'. and judBiui.iii «a- nl.t

on motion in default o£ defence (the notice of motion lor juli;

stating that it would lie so asked i : Hasmt,, v. UnsarUi. I

Boyd. C, Uth February, 18S5.

An o.-Her cannot be made iiLOmato:- I'.ven <m consent lui

ment n? neriiiaileilt alimony, as that U eiiuivi lent to a judpui..

tUf action : »i'e t'ruil? v. Craig, 1 Chy. L'h. 41 ;

might now be pronounced in Chambefa in such

Where, after an order for interim alimon.\ .
the ^vite return- i

her husbandV house, and resided there for some time, but wn- iuii

wards compelled to leave, by leas.iu of cruelty, a motion to set ;,-, i

the order tor interim alimony, on the grouiul of coudiiuiinu:,.

refused; Maj^inll v. Miijrittll. 1 fhy. Ch. '...

The payment of interim alimony has been stayed until tie p: ,.!

tiff produ,-ed on oalli. books and pr.pers vvliich she had tak. u ;;.;

her husband, and which deprixed him of the means of paynii; i

ow V. uitt. 11 P. u. •'>'.;.

. Amount to be Allowed.—There is no hsed rule as t- tl

amount to be allowed for interim alimony. In hngland. the tn.

usu'illv to allow about .me-Hfth of the annual income of the hu-l': .

but'it'is In the discretion of the Court, and may vary acc.r.lir-

the circumstances ,.t the case. But in this I rovmce n per..
;

n,

on the income is not always the measitre for the allowance, a.:..

value of the detendnntV labour may also he taken into a«,..;i.

iliVulM, v. j;c</i»ocA. 10 Gr. 32(1. The aU..wanee is usnali. 1.

than would be allowed as permanent alimony, tie' wif.. Ii.-inc ! i.

pendente lite to live in retirement and seclusion ; Coote Ivcl. li

Ho.
. r.2ii

Ilea. 3 Phlll. 3S1>: Haietes v. H„iil.. .. 1 Hat"

y. Ot,vav, 2 Phlll. I'iS. As t.. the effect nl 1 l,c U.unr.l \U,~

I'romrin .let. on the riitht 1" nliiuouy, 5..e \1 . «oii v.
"Ji"'"- - "

W: mine v. m«c. I.. It. 2 P. & M. 2"2
:

2:i L. T. S,
, ;

-U,.,,.,.

ilatjiini. 10 P. U. oTO.

Where the defendant had agreed to pay the plaintiff an all..«:

tor her separate maintenance, and subsequently a suit wa- br.n

for alimony, and tor spcK^ltic performance ot the agreement, aiel

plaintiff obtaine.! an order for interim alimou.v and subsequem

decree f.'r sp,.eilic perf.irraauce. It was held that tile phuiitul

bound 1.. credit the sums received as interim almiouy. on a,e..,„,

the suTTi- payable under the agreement: JJnJiicH v. Maiinll.

R. (K).

Where a plaintiff in an alimony suit improperly r.gisteiv.l .

the certilicate was vacated, and the costs of the motion

, the int..rim alinionj

P. U. 208. and un->
aril. 2" I-'. L. J. 321

Huh 137.

See Whih v. \Vliitt\

,«,«*, Co.ti.-In addition to Interim aUiuony the plaintiff is .-ils.! •"

)l^,'Lm. titled to an order tor payment Ji .Ho i,. d.™, ot the cash disbn.-

nients. proiierly made by her solicit.ir :
l.iih in-!.

These disbursements do not inclnd.- tees to neents for soliei. e

.ervices. bin fees to counsel, except wh.-re the ''»;''t»'- or his p....

is the counsel, may he Included : see notes to Ituh: 11« B " "

an cuder f..r interim alin...ny was granted ( the defendau not app.

•',„..'„ ..nti..n.. '.' ibe amount indorsed on the bill, aiel
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.ihuJuiit suliMeiiumtl) moved to reduce tbe amouut as ixcussue. a Rule 37a.

iTiiTeuce was giauteil. on paymeul of full co»t8 of tbe applioatiuu

;

Hvol'er V. ilootici; 3 Cby. Cb. 114.

\Vliere, before uial, an alimuuy suit is compromised by tbe parties,

111. uliintitf returning to co-babitaliou witb tbe defendant, the soli-

liter of tbe plaintiff is not entitled to bis costs from tbe defendant as

liitiveen solicitor aud client, but only to cash disbursements; Uiii-

„„jre V Hiiii/ivfi.: lu I'. It. 2'JU, 3UD, overruling Uo—rd v. Leomnl.
'< V k' 450; ilwirc V. JJ.,o/c. 10 P. U. ail; aud see Thomlimn v.

'ih.MVion. 37 L. T. 3T4; hut see Rule 1130; fmU v. i'«™. <.>nt.

i;«;; Itc Friedbtiyi/, lu V. V. Hi.

RcElatTatlon of Order. — An order for payment of iiiti-rimii.-i-tia

„li,,,(iuv and dislinrseiui'iits may be rcBistercd :
sec tbe Jii.i. Ait. -'c."_" "i

;;.-.. ,«,,,!.. p. 30; Milhv v. Millor, S C. I.. T. 120.

11. SpECI.\L CASlii.

372 (1) Tltc partie:- iiiuy after tlit writ of suiimious jwie.^

l,;i- lii-cii i>^iic-d in any action, or in any pending matter not !;;j£i;!

iniiiiiiuncod 1)V writ, or in any proceeding incidental to an :i~'»

,1,1 ion, concur in stilting tlie tiuestions of law arising in the

,;„iion, matter or proceeding in the form of a special case tor

lii, ..pinion of the Court;

(;
I The parties to a special case may agree in wTiting. tltat,

,11 ilio judgment of the Court being given in llie allirinaiive

.1 nigative of the question or tuiestions »i law raised (<0.

.ritiiin specific relief may I)e awarded, and Ihe Court may

;i«ard judgment for such relief ticeordingly, with or without

losts as the parties may agree.

(3) Upon the argunienf ol the ease the whole eontent> ..f

liie ilocuments referred to therein nuiy he read, and the Court

lutu draw from the facts and do.-uments any inference,

vvhetlier of fact or law. as at a trial. Con. Rules .551. m8.

nmrii'led.

(..mlBire Eng. (l«il K. 380.

I'lause (2) is not the Ens. Kule. What follows (ol is an nnii.nd-

iiioiit of the forni..r Cm. Uule ,".4. which ih.M.. bail InnRtinge, from

v.liifh it seemed that ..nly an award of the i.nyiiieiit of momy was

(..ntemplated by the Kul'. The amendment provi.les that any specitic

r.li.'f conteinpliit.Nl by the special case may be awai.l.'d.

The Ititk provides not only for tbe stating of a special case in an

ii.tion c.immenced by writ of summons, hut also In any l>ending

matter not commenced by writ, or in any i.rot.eeding incidental to

nu action.—Where the case is stated in a proceeding not commenced

liy writ. R. S. O. c. '^'i^. s. V\. protects persons acting under any

iiiilfmem liiacii- on tbe special cas.'. ill like luanner as it the judgment



[

i80
COXSIJLIDATEU lllLES.

him I'liiinunm-*! in au lUli'Mi ;(iiium need by writ.

111! its l.i'iiig filwl. niny lie rfiiistereil as a 'i« /hiiiIcu:

in mi lutiou (oiiiii <«'<I liy writ . : not
:
tb„ ". 17.

^tii'.'.l

'llip Hiilc ilocs not aippwu- to iimtomplntt' tlmt iiro(i.,.iliiii;s iii

coniini'iirc'il by tiling n spMinl i-n»f : bnt tliat the stntlni: ..t a -

(a»' slmil tie nncillnry to nn notion, or conu- othtu' itnK'wtlin;: al

cuDinit'ncptl.

Itv (.onsent it woiilrl wfin thni n siitriiil t-as.' may li.' bi-.a.

for till' opinion of a Ilivi^ic.nal l.'omt: se,. /(»(.. lli.

f ra-e is to be stated ooncisely and ia

:11S: ima-'hii V. //o,.(. 8 r>. M. i li. -V.

patties or tlleit soIi<'itors. and tiled !i.

ur nlller p..;>u

I notes, siiitni.

cial case ttefore

A. ir Iticrr ('...

Stating C«»e.— lie

hered paragrapli- : It'ili

niMst be sipnwi by tlu'

plaintiff; Kiilc aV4.

.\s to stutint' speeial ta-e. -.vheie iafitnt^

;»ris. are interested, see .hid. -Vet. s. :M. ai

«ii;f o7.-.

The Illlira nntboi-ize the statini; of a sp.

of etaiin: }h:lnjpi'lit<ni Bmi'l "i ^V<>rl:.i v

I>. 727: 2 Q. B. D. 07.

Where plendinits are delivered and are admitted to state tie- I'

the case ninv come on as a motion for jiid^rliient 'der liiiU^ 'l"!l

llir. : see Till V. Till, 15 Ont. 133.

\ special case must be upon a real state of facts, not a \\\U'

tical one ltri,«lili ../ Doliri.i v. Il'ilirinii XavigatUm Co.. 24 \V

:ir,l llrinht V. findnll. 4 Oh. II. ISll ; t-nm v. Pryn. L. I!. I.'i l;

sr,- '.swilft V. aihm,,. 2.j L. T. 5.jih 20 W. R. 88: Saoane v. J.,.,

211 W. It. 817: Biirilxill v. i-helfield Water H'<-r*» Co., L. li. 11 1.

.'>17 aiul where staterl in an aetiun. cmly such onestions el l.a

v

pi-iijaTlv he raisfl as must necessarily arise in the action: /.'/•"

(,/ ;(..(iV,n V. YodVinnf IMirian .Yniiwlion Co., 24 W. It. .TU. 1

Court should not be asked, upon a ease stated without plendiiiL-.

answer i|U.«tions which loiild not be raised upon proper pleailii.

Jot/lor V. V<nupliV. I'li^tiMflir-dcMml 33 U. C. >J. B. 2il4. I

("lairt will not entertain a case in an action in which the retii!
:

no jurisdiction: .l(lonic(;-'Ji i"i"l > fumeroii. 2li Ont. .pp. W-'.-

The following are esamples of sjiccinl cases umler The Jwlic-

.irt:—L«"i'lht V. Ethrnrtlx. i I'li. H. 41»n la question arising

actieii for specific performance i : t.Vii. /'induce Co. v. Libimi., .

s' 111 t'h 11. l.'i la oueslion of title, in an action for r. v-'

laii.li : 11 i/.o.i V. D««,h>. W. X. lS7r,. 232 In 'in-'tion as t" il-;

bility of a inrnisheei: Mnrxhull v. AiglcKMd. ". >. 1881. ..

.aies'ti.in a« 10 the cousiruetion of the power of nppointnieni

Willi 1<H»,., V. irri(«on. .-.1 I.. T. 71111 la .piesiion under lie. '

panics Acti : l!,.ih.:r v. RmIi'V. 21! Ch. H. Wl : ."l I-. T. 78." la

li.m as to ihe vnlitlity of a condition annexed to a devise iii l-. i

.\ d.'leiice in fhe nature of a ilemurrer may be set up to a ;.

case: Jtihmt-m v. Cotixtimrr^' tins Co.. 23 Ont. App. .ilill.

Except by consent, a special case, after having been finally ^i^.

rie to, cannot iie reopened: Hniiiiltt.,, v. .s(.,(. w. 28 Sol. .lour. 47^

see ,li,liu»li,u v. Co»«rimcr.»' (ir » Ont. App. .11111. .\Hld.i

cannot be received to alter or ni specail case stated by ena-

Tile only relief open to the part,\ complaining thai a case htis I

mis-stated is to apply to amend or vacate it, and ryMirre wlietli-

can be amended after judgment except by consent: Coiioa. ri»

ra,, :.i I.,„:,l„„ r. !•'. Co.. 1o O-.lt. .!2'.l- .ll,l,l V. C„„.l„„.,-..

C.,.'. 17 P. H. 2ti7.

P.,
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awl

Iia:i

ai»l

ailli'

pn.i

Ijp II

.1(1'

2114.

•1.',

,„/,(.. ill iii«e i;f iTiHi'. ili.> Ci/uit Liny at tUe lietirini: oriler _ii Euto 3W.

iiil case to lie ameiiileil; 'I'lir fiiiiii'irohta ('once:hnr. U P. V 37;

., ^iierial ease «n.~ ameiideil by leave, at the bearing. Iiy adding n

', in esintence liefor,. the iiise wa» filed, bii' aocideiitally omitted.

the ifl«e jis amended, wa.- oidered to he set dn\vn agains; the

,1 ilefe.idnnt : Bariiabii v. ToMclf. L. R. 11 Eq. :iil3. Where new

[..« come into existence after a special case is set down they sl.omd

iide tiartics to the proceeding: Palmor v. Floirfr, 18 V'. R. ^^S^ :

V r.toiitlh. L. R. ' 3 F.ii. 4l!2; Kaiiiiie v. .-iic», I,. It. 11 E.,.

See Pcicr V. Peter. W. X. 1884. 4.". «0 ; 32 W. R. 4011. at:.!

in note to Ruic Z'M^.

Inieiidnient after .iii.li:ii,int "ii a -liecial case was .retnspd in /fc

7„',.;.,r 7V,i»(i» V. t „i\rrl„i,i. >.' Ch. D. 4!!.-.: .h,h,itl,i« v. f.,»«ni«cr»

I „ Vi> 1" P- R- -'' 1''" where ii speiMnl ciij^e is .-taied in an

a', ,i„n and a decision given upon it. nnder a mistake of fact, the

iniiit is not hound liv the diK'iaion. unless it has lieen adopted liy

-i,l»..qii,-nt orders, lint mav disregard it and direct the action to go

on to tiial: Itr Taiilor. supra, and East v. OToiiiior. 19 P. R. 301.

Setting Down and Notice.—The case must he set down, and

iii.tiie given IJ clear ilnys lietore the liay for argur'-nt; Hillr ot).i.

\ copv for the use of the .Tiidge i« to be left villi the officer who

.,,,', i- down: Knlc :'.r..".. Where the case is to be heard before a

IiivislnnnI Court, a co|.y tor eiuli .Indge will be necessary.

to leave necessary to set ihe case down, in the case of persons

.' disability, see Itnk STo.
As

rjioii the argument of a sp.

lias Ide riltllt to liei:ill ; Vi'l'iy

stated in replevi

111. 24 I,. T. T:U.

. the phlilltiff

M.

ri»(;.

s.

Ill

ludEnient.—The Conrt is not bound to answer every onestion the

,iii..s „,av think fit to put: Vl.,.„„:f ll«r,h,,,lo« y U.IMI. 2 Del..

.V f. 4Sfi .-rflfl; Seton 34. It will not in general declare future

lits- .s-ir.ojc V. Tun:-. 20 W. I!. S1"; f.ntJ.x LcHmlnlf v. Brir,,/... 8

M & G 426. 427. 42S: Krtrl of Tiimne v. Wntnlmd. l! .Tur.

I'-- l;ri;-nir„',:t v. Siilhrrlniiil. 10 Iln. .\pp. 12: llililir]; V.

/luT'.ii /// lo- but has ocavionally done so: Bopn v. MvJIa.iil. L.

R 4 l-.M. 310: Biiaw V. Bllaiu. 10 Heai. .".S :
nor will the Com make

aiiv order where the facts stated do not enable It to determine the

risliis „f the iiarties: Biilliliii \: Ilniu. s DeG. II. s^ G. 30.

special case stated in an action only sncli -iiieslioiis \vill be

iiu>Mii.-d as must neiessarily arise in the action ;
T>„',uin v. lor/iah,

;,'". r.... o. I.. R. 3.33.

V v..ry special oi-der having, by consent, been iiiiide lor the purpose

t.f cl.i.aining the judgment of the Court nnr', , ring. R. 1S7.'. O,. 40.

r ^ 1 corresponding to ll«h OUl. ill- :.laster of the Rolls dischargeil

til.' oilier, as the e£tec« of it woul.l be to make the Judge an nrbi-

tiiu.'r tietweeii the parties, who would thus, -oiitrary lo their in-

i.'iitlon. be deprived of the right of appeal_: _Kc^i»'.(ic "/ Wojiriu v,

\e(.oioa BoJivhiu Xarif/otioii Co.. W. N. IHTO. 77: 24 W. It. 301.

:v the answers to the special cast> dispose of the notion, the

course is. to take the decision as a .indgraent making tleclarn-

lioiis to the same effect ; and the answers ouglit to be followed by

till, words: "and the Court doth declare accordingly." In such n

Wli..
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BUM 3«. c„„. the lieginnir was directed to drnw up the judguiout :b

swei-iiiB the special cn»e. on motion tor jiidgment
:
Hanuoii v.

ir'ill Miticraii Rnihrmj Co., 10 Ch. I>. 0*1.

Appeal.—An appeal lies from the judgment on a speeinl <,,.

Ttfibjr'i Eilate. K Ch. D. 495; see .IHiiiii v. Oic*iii»o». II i.i.

t\:>l. nud Jud. Act. s. 76.

Where a special case is calculated to raise for decision qvie-ti.

fact oiilv. the proceeilinits are ,j-tra cuniiia ciinir: the judam. v

in the nature of an arbitrator's award, and an appeal canimt

eiueilaiuid. if "I'jeeted to. I e\cei)t. pirluni-

trom the aivard of an orliitratorl :
/(«;.;.-«

VJ«: 73 L. T. 713.

where

Preliniin-

tiijii <i( 1.1"

878. If it appears from the pleadings or otlierwHi;.

If is in on action or matter a question of law \\\u.
IlK'lf IS 111 UU HVI..V" V - -1

would lie convenient to have decided before any evulcn-'

given or anv que.-tion or issue of fact is tried, or bolmv i;

reference is'directed. the Court or a Judge of tlic High i -nr

mav make an order aicordinglv (iM; and i.iay, if iiece-.: .

direct the mode in which such question shall be raised: ii>'

may stay such further proceedings as the decision ..t

question' of law may render unnecessary. Con. Rule -V

l-.ii.ipar.. Eng. (lSS3i R. :inO, 391.

After I « I the languace is different from that of former (Vm. I! .:

-r.." nhch read. " n]av direct such ciuestion of law to lie rii;...|

either hv a special case or in such other manner as the ( .mii i

Tndce mav deem expedient." The new Ruh seems t.) he wider •.•.mi

the former one. It leaves the mode of raisim: the (luestion .inf ni

Inrt-e. ami in the discrelion of the Court or JudRe. .\ special .
ii- .-

one mode which miiy be directed.

Huh- :','" enables the parties to state a case by consent
:
the pr.-ent

Rule enables a Judfe to r.||ulre a (|Uestion of law. to be stnt..! ly

special case or otherwise, without reference to consent, and t" .t.ct

that ouestion to be decided before the issues of fact are dnil i:

3/<(r»;..,l.(aa n.-'irj v. Sec RUcr O... 1 Q. V- I'. 72i :
athni.^l . •!.

II. n. 117.

riiih ra\ enables a Judge to direct the trial of one or mnir .na-

tions of fact before others, and by analocy to that; KmIc the ' ::

will, at the trial of an action involving questions both of law :ii,l

of tact decide the iiuestion of law first, if it appi'ars that the (l..i;-i.i!i

of such nuestion may render it unnecessary to try the que,ti..ii t

fact : l-oolra v. Diiirr. 'i fh. I>. Wl.

This Huh is not p-nited to cases in which the iioinr of law i.^ in:-

I

li- ill.' plea-line's. The fourt may look at the circumstances wti. iti.T

brought to its knowledge by pleadincs. affidavit^ or otherwise
;

1/' 'r--

foUtnii B„.,nl V. yt,r Riv.r fv,.. 1 Q. B. H. 72. :
aHirnie.1 2 (). I- I'.

67 Hence, an order mav be made after writ, and before stain;"

of iliiiii- 111. The Court of Appeal will not interfere with tl>- '

;

creiinii of lie. Ciut hiow in -I'h 11 liiatt-r. e^eept in n very . '!:-

case ; lb.

•~^-^ ~Z^-^
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,K, HVmlnnti. that the >ol. .inestion between the parties wn. 374, 37».

LL,
'

r de defenclnnts were boun.l to supply water .y meter tor

'.,!.,. !,btnlne,l an onler uii.ler the abnye R»l,
.

ii.i.l it wn, held

L, ,|,e' order wn, richtly made. The writ of ,mutu..n» w-as in-

SL, "the plaintins clain, da.„aBe. (ro,„ ,„ '';''";l;';;,,
-'^ ;

fn<iii" v> -nppl'- them with water hy meter, ni.der «w. if"l the >•»

Hi. .r Alt, 1S."2": /I.

Tl„. frairt directed a <peei;,l ea«e to he -et d,.»n fov Varin^- on

,,„. .„„,li,.,tion of an ese,>i,irix. the l,r.t t. nmi; fnr '[« ""'
'^^

,„,.„'.., '.einc deteiidant.. the persons intere;<ted m rel.uinder. who

"",1 ,,lw,.„t in New Z'Mbn.l. I.einn omitted a- parties: U'lfih,, ^.

iMe,. 21 I.. T. 784.

See al«o cases referred to nii.Ier Huh- '"^

tVliere defei.dann contended that, assuiiiin;.- <ine«lion» "i fact t.. 1»'

f„," Jnst them, they were a. a matter of law Hah e or a sma

,,m wliich they v.o.ild par into Conrt rather than l-o to the eipen-.

""'vidence.an order was made nnder this ll«lr [or determination

: law first: Tnlprm]! v. \.((i«ari( Hi" Co.,

,; Co.

; refused

,11 1,1 reiid.-i

' tlie [I'estions of

W. N. 18.**, 35.

,1,1 , lie other hand in .vv-,(( e. If. ,",»!,(. .ynh ,i li,.«

« Time.. «1. an order for trial of a point of law l.r-t wa

.here issue, r.f fart luidit l.e found at th.. tnal -vli-.. wo

th.. .iiiestion of law inmiaterial ; see also t,j...i'e'., \. •
e

"in'ftT.loa V F«hr,„,d. 2 Times. fl,l. a .|iie.tinn of law. which could

„e clearly * Separated from the other .,nestio,is in the act,..,,, was

Site
*1 to l,e tried first at the trial upon ;ehu,s.,oi,s „r evi.V.e

.
.

»74 \ -pe. iiil ca- -hull he sisniea liv the parties or their |.„i».-

•oiicitors. an.l shall 1- filn.l by the plaintiff. Con. Rule ooli.
"""

Sec Eng. (1S«3' I!- -il.

Sipmiiure l.y counsel is not necessary: «"< e. H.ifc. «. .\. ISif.

H.

•trs (1) ^ special ca-e to which a iiian-ifil tv.imaii is a ;;;;;-;:

K„ , nthertrise than in ro-pfct nf her separate property, nr .,„...,

'„ ,mv senarate ridit of action hy or again-t her. or to which

;m infant, or person of nns.,i,n,l tiiiiitl not -., I,.tnm hy m-

,,„i-i,ion or juflioial declaration, is a party, -hall not he se

tlown for ars;tinient ^yithol,t leave of a .Imlge of the High

Conrt Ihe application for tvhich iim-t he -iipported by snth-

cient evitlence that the -tateinciils onntamerl in such specia

,a,f. so far as the same ntTeet (he intir.-t of such married

vnman. infant, or person or nn-onnd miml. are true. Con.

Rule. .5.":.

(O) ^Vhere such leave ha- l.een given, tlie or.ler. or an office

copy tli.Tcof. -hall he proflnce.l when the special case is set

.It.wn. Utiles "H .Tune. l^^H. 1311.

Siii.s.;ietiallv the same as thi' F.nu. iissiil 1!-. "X. "'.a.



584 CONSOLIDATED RULES.

BnlM TliP KtatemeDt of coutuel thut tlie stutemeuts were true wn>
»T», ST7, liiJeied sutticit-ui fviileiict^, iD £'/irt» v. t^ltcet, 2U \V. U. 4S't.

StH* aUo sec. 37 of tUe Act and aotes tliereto.

Hettkiiiuit
of tWIlH.

12. Issues.

376. Where it appears to a Judge of the Higli Court mat

tht' pleadiugs Jo not suliicieutiy Jefiue the issue;- of fact. In.-

may direct the parties to prepare isf-ue^. aud such i.^'Ue> Aau'..

if the parties ditl'er, l>e settled by the Judge. Con. liuie iv"

To the same e£Eect as Enj. {lSS3i R. 380.

Ij-Hues Mt-ii' directed to U- friuiied uuder ibis Rnk- i<n- tiyiii:; i:

limiuarv tnu-wtions. under ttuk 47'J. in Wooil v. Aii'jlo-ltiiluin !: i.-

i,<ii io.'. Limited. 34 L. T. 255.

877. Where an issue is direc'ted lo he tried it shall, a^ ^oon

as settled. Ije filed with the proper otlicer of the county :ii

which it is directed to be tried, and thereafter, unless otiRM-

wise ordered, the proceedings in the issue shall be carrii.-l

on m the same manner as the proceedings in an action i:":n-

luenced in such county. Con. Rule 280. Rule of 1 .l;:ii..

ISnij. 1-14':>.

Tlie "proper officer" will be tbe officer wlio i^siifs wriis fm- ih''

cOQimcuceniMU of nctious iu the vuiiuty. if tbere is only ou'' >iiili

officer (see Ituk 1-Ji. but if tliere are two such officers I si'f !,'•!'

1'2'2\. the jiroper officer would s^eem to he that one of them \^.-h

—bom the nffidavit or document comiiieuciiiB the procee'Iiii;:^ - -

iiled (see iiiiU- 14 t. if it wns tiled in tlmt county, otberwisp tiiat . :

01" tbem who i> to attt-nd at the trial under liule 38 {'2). In Toir> ;,>

the proi>er place tor lilint: the i-'^'iK' will he the Central Office: -..

h1-o RulcM 14 and ir».

The officer to issue a inavii>f ovi\*-v i<'v lu-oduction umler /;„,'. i W.

and to enter the judfrnu-iu under livli <i3.>. will be tbo " pi'ifni

oUicer." ns defined by the prtsent Itiil: 377.

13. MORTOAGE ACTIOXS.

When
demand of

paymen t i>r

notice of
intfiiti'in to
exercise
power ')f

sale LNieii.

other pro-
cet-diiiUN not
to l>e taken
withon t

onlti,

I'.v U. S. (>, f. IJl. s, :n. it i" provideil that where, pur.-nair rn

any rnmlitiun or provi-o Mi ii ti.iifiLiiiie. n (l*^n,and or notice hn-^ 1 n

i:j\fn iii|uirinp payment or declarini an intention to i>ro<-.'..d t« ';
i

cise the pnw.T of 'iiiie miiiaiii-'ii in tlie nior^-^aee. nn fnrth'T !';

cetdinc ^-bnll he ttiken. and no action shall be broujilir to .iifii.-'

the nMH-ti-'iiu" until nft-r ih." Ir.pse "f the tim-- i\t or ;ifi"r wIcrL.

juconiinj,' to th;* dpninnd or notice, payment i^ to be made, or ihe

power of sale i-^ t" b** ex-Tci<,-.l or nvooecded innh'r. except h\ Sw
of a Jiidt'e of ll"' IIii:h r<.nrt <n- a .Ind^e of n County Co.ui.

Where after an nction x-i enforce payment under the covcn;M n
a mortcn::)' had l)epn commenced, the plaintiff served notice nl in-

tention to .^xerri^ie the power of sale unless payment of the kimU-

gape nione.vs wai" made witliin :{o days, this nntice, thonnh -nii->-

quently nhandoned by notice \„ that effect, w.is held to have ili' t-tT-'t

\--
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„r thiu8 ihe defendant ail d.i.v» diii-ii.» which .... f.iitl.e.- i,.-...«"Ui.!^ Hull >n.

IL tLe scliun co..ld he tnkei. wilboiit leave: i,.«,ii v. KV"""- " •^

R. •lO-

The i.ubHcation uf .... ..dverlis.u...it for nle .._,. i..c,ee.liui;

„iihin he above Act: Hwilh v. B,„i..,. -JO Uui. HI-.. See .I... .\../

V l)°S °1l 0..t. (B: /.. re IVoodoH. N O. L. K. liSS; ..nd .1 L.l vi,.

(.' a. «. i".

The Act doei not apiily where the power ot «ah. i« eserei«nl.h. «.th-

m, n.,.v ..otice; C«„ad,, l',,m«m»l v. IVele.-. 10 0..t. lo.>.

\ Licirtcugee who hn» t-h... the mortgugor ..uli.e to .....v off the

Mt the consent of the morigngor .
.,»..(le|. v. W.Mc. 4, «

.
II. -•«..

Where n niortgnt-e.v uu Jefn..lt u£ |...^u.ent of an instiilmeut of in-

ter" tlri..Bs a t'..reel,.s,.,v ar...... n..,l eh,i.,i, payn.e... ol il.e .....ou..

™red I.V th.. .uortB.iKe. .....V p..rt.v to the actio... l.y the or.g.nal

or ..d.h.d i.. .1.- .M..-.er» offlce. or h.v „.b,e,,oe.., '."'• ^-™:
tilled to hold the plaintilf lo his election and to pay h.s eh.....

.

li.it th.>

isl.t must IH. taken adv,,,.,,.,- of in .he tereelo-,..y "*""."';' ;'»

..'l e....re to the ben.'lit ..f ,• person. ..ot a pany f l.e a.t.on. who

6,„e" .he foreclus.,:.. „. Jinss. a...l l.rb.gs a rede.ap.,,... ..e,.o,.

Ifter making an i..d. i-n.lent te..der to Ihe mortgagee: (hI.o.. >.

\,l..,i:.
o O. I,. It. Tim.

After a 4ored..s..re -.un..,, h.,s 1 e...„.„....ee,l .1 is i,..pr,.per tor

,1„. pli.i..lil to bring .1 -."..d aclio.i lor a ,abse,|..e.itly ..ecrn.ns

i.i-iulment of principal or interest so long as the lirst_ael.on .s pe...l-

i,,:: see l-Mfhll v. Hi". ..' l- T. 47.-.: 1S1«, 1 I h. U...

STS. A inort^'a-ui- iiia\ ihuin toreclosuve of the equity of J',;;',^;:.'

,,
.'.

1 .ption or it sak' of the movtoairea premises, and in either ;,",;,,"L„,

ease the payment o{ the mortsrape .leht hy any party por.sonal.y |',;:;„JJ

liable therefor. Xrv. {See Cn. Rule 347).
'""""

See Chr. O. 426.

The relief mentioned i.i ItiiJc 3">*.

on the writ. A n.ortgagee. howe.-..

fi.r the payn.(>nt of any deli, e'l.ey .

express or implied eo.itrac. by th. .

I,v coye..ant, or otherwise. ... pay .he u,,.r.ga.-e .Lot. " "'';
j^.

no such ..ontract the mortgagee is ,...t.tle,l to no per»...ial '""'d.^V

.iL-ainst the defendant; see I'l.rMu- v. floete.-. 10 1 . (. I,. J. IM.';

r«n,l,un v. .Sj/m>..o...l.«. II 0.-. 111.-.: forl.c. v.
,

<'"»"''
',''^,Ijl': 1„

117: .•i«rl-.o.. v. Sco«. 2r. Gr. :t7:i :
V;;r.. y. -";"'""• ^

;\,.f*.
lOm. App. -r,-: PUrc- V, Co„...-»... /'..Jl..'l: .1/0""." v. H.I.'...cH.

1.. i;r. 17.-.: .lMo,.« v. Hie*.. 21 Dm. H..
;

f '""'";";;.,>."".;"•" j,'':

.-,77: Be EiriMtoH. ISIH. 1 Q. H. 11: K- '"»-• 1«'- - ' " -"'I'l.:

where, however, the ...ortfase deed e....t!.i.l» .lo esp.-.-ss .•oveiian. to „

nav the law will i...plv a contract by .he ...ortgagor to pay
:

see le

Kullor, v. Si.((o... 22 Ch. D. ,-,11; 4S L. T. tl.'.
:
Bnnu

71. L. T. rv4; provid,-d there be ev.deuee that the .nortgau-,, was u.ade

to secure a debt or loan : UitU v. Mnrl'jl. H l".
('

V. rM„„i. 22 r. C. I). B. -le: ./ocho, - '

2S T-. C. <J. B. :1I17 ; 3'.l U. C. Q. B. 2S0.

of the receipt of the mortgage n.on,-y.

pr.-snniption of ;. loan, or an implie.l promii

r,„(.i, Co. V. .«m).«. "2 C. r. .-.311.

..ay he claimed hy ind.irsi'i.ienl
'

"^i

is only entitlt^il to an ordio-jjo,

.,,r a sal,', where .1.,'r,, is an.,!,,

,|efeiidai.r. will, the plnintif

I. I. tlii-i,

,al li.il,il-

tr/CatOH,

was
. (J. li. W4; /•,..,."...

Yrmians. 10 C. V. 3114:

Th.' mere aeknowl,'.lgmen.

not snfficient lo raise an..

/,.,i„l,or
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COXSOLll'ATEP ItLLK?*.

ix inu'lit^l by person* nlin c*tinry.

ht'iiptk-inl MWiiprM in n convfjuiio

WhtT-

I

A foM'naut I'm imyiiifiit

all' pxprfKi'f'l to rnnvey, 11

«a,v nt niortnaBi- 1 H. S. O. 0. llil. ». J.

V ni.iniliii:"!' iiun I'.v !"- nMaiMiii iv«trirt lii- llnhllily ;..

nninunt. iir o» to tbe ttrms on whiili it may bo ••nforo'il
;

H'll..

l-h„n.,;i. Jl <lm. 388.

Wber.' tli'Tt' in a (Mv.'imut for the pay it of tho mortirau'''

Judement nmv non lie obtainnl. if claimfil I'y the writ, for tli-

, amount ilii- 'vilb ."-l-, for nlii.li rswilion may i»»iio nt ,

nut ft-nirii'.« for a ^ai'- of tlie murtgncfil property.

.V inortcajti'p ^h'lul.l sef^k all thp rpmodiMi hi* i« cntitlerl to, in

action, iiii'l if after cotnmon.ini.' an aotioii for fi.re.-lo.Jurp. aii'l

it is pon.linu. ill- l.rinli^ aiiiitiier lori.m on tli" ...^ ..iiaiil. liie or

lni(» ill sii.li -ei.ai.l ac-li"ii "ill >' -tayi.l; IfiHoim. v. Ihinl.

1 K. H. "1:;; !f-' I- T. U13.

.1 r.'iVi.'ncp to the Master In in.inire as to iniainiliriiiu

and relief is al-so soucht on tlie covenant, llip jii'I.-i

..-.ally '•feis it to tbe Ma.«ier to t,il<.. 'lie ntxiount. nnil ilir.Ms

mem of tlie .ii.innt >vli:.h he fm.ls ilii... forthwith after the ni.'i

of his report : -ee H. vlt I.. I"..riii>. X... »'..". anil Xortli of Hc^th.

llmrtl 1!l •'. I.. .1. 'Jo-, thoiinh t'orm 1.":! in the App. to the

R»(.,' contemplates a conipiitati.'n l.y the .illicer entering tli..

ment. of the amiaint for -vhieh the plnintilT is .otille.l to a pei-

or.ler. .V jii.lLM It in the lait.T form will only iiroviile for tbe

liintp payment of thp costs up 10 the .late of the-juili:nicnt. ai .

not entitle th.' i.lnintiff t.. a i...i.-..nil ..r.l.r tor payment of ili

of the ret.T.'n. .
: th.'se will !»• -im|.lv a.l.leil to th.' innrtRnc.. . ..

he paynhlp as part of the price of redempiion. althonsih no . -,1

can issue therefor.

.\ ithouEh the claim of a inortgayc.e ayaiiwt bis inorteaiior p.-

all liny lie liarr.'d liv the Statute of Liniitationa. the moir^'ai:.'.'

neverihPlpss. he piititied to propppd for thp forpclosure of -i-

of rpdemption. or for the sale of the niortinged property

Uti-ul,,,, ISnil. 1 Q. B. fiXo: SO I.. T. liW la m..rt

l.o«ilon .t Midland Bank v. ilitchcll. ISOfl. 2 fb. 1111

(a mortengp of cbattelsi.

The burden of a covenant to pay mortgage money does n.it :

with tbe mortgaged lands. Though the purchaser of an ..i':

of redemption covenants with the morteagor to pay tbe mortii

money, there is no privity of contraCT between him and the m

(.oiLo.e, .IF any implied olilieation th.-rel.y created which will .-li:'

the mortgagee to sue tbe purchaser: Be Frr.ntrnac Loan rf _f "

wctif Rncieln v. U<i>ioi>. 21 Out. .'77; Canada Landed and A'lit

ic«/,»™( Co. V. Slial-r. 2'.' Out. .\i.p. 377: and the mortgagee c.ii!

by way of equitable execution airainst the mortgagor obtain an or

for a receiver to enforce payment by tbe purchaser upon his c-.

ant with the mortgagor; Paln,ir v. l/C-ViV,/if. 31 Out. Snfi: and wl

a deceased mortgagor's estate is insolvent, the mortgagee can

compel bis personal representative to seek indemnity from a 1

" cliaser of the eriuitv of re<lempticn : Htr/gins v. Tru^t Corfiornl

Kfl f)nt. f»l; neither has the mortgagee any direct remedy an:.

such purchaser on bis contract with the mortgagor, in tbe ab-

of an assignment of the contract: I'ahn'r v. MrKniiiht. tufira :

tbe legal or enuitable obligation of the purchaser to pay off the m
gage may be a.ssigne.l by ihe vendor to tti." m.-ftg.-ige'', who ipay 1

sue the piirchnser for the mortgage moneys
:
Cawpbrll v

24 Ont. .Vpp. 224.

the

of 1:11

81 t,. T,

.Uoir
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n,.. ivl;itlon, wliicU .x.-t .......u, """'-'"'",',:„,„
,|„„., ,v|„,l,

-,M;^r;'^^i-^^^.-j',:n;^;:r';>.u;-. -'-
;• I int., li!^-

,
. „ -I,,,

;r:.;';n;.i'''^.- --«"- ''!'- .i.. '-..'-. '
'>

I jr is Lllll'l.'' Ill'' 'llllf- '1^ "" 1 ,. . ,11 til,. 11 lllIV,'

:„„,.„, .Uh -ucl, ri. .>:
, ."Jf;, :.„^ V;.;^wi""l.;n,m« - H'.-

>i„„, ,.M..li«r.ll "1 ll""' -™."'°'',''\,'",
',,,,[, ii' i„„riDii.Mr 10 rr-

,,,„„ ,i,,,i with ti... i.uf.- '"til.' i; 'i"' ;, "f,;;;',' -;',;;. k-;
„„. ,li<,.l,;,raiiii.' liiiii i-""i liiil'ili'M """•"» "•""

\l'„nhi,'na v. T'llllor. -.-J om. ;ll..

.1. , tV... r,fi-,,ii,il ifprf^-'iitiilivi' "t a <!'''

Wlrlv till' mil'" 1- ':"'" ^,','„., ;,,„^ rplpf oii til,, civinaiit

!,:;,;,! ,.„.t< orcn.i™-.! t'v ilwt flail" 1
-'''' 1 ' ''"

"nmit.. .ii.n. i "-^ '7,:'";,r^r;a»ir"it i:'ah;'«;-s";i:!s"...

V
t,'^';"' i '^t

';!:;.":;;;;.>"•,:;; ,

: ..^ a;"in'?;;? a^i™ i.y .h. ..i--
.,i;il,l.> tc. van ill.' 'M-n ' >

^ ^^ ^^^^^^ |^,,, |,„r,,ll^». a« .'".mi a.<

d.. covenant is mei-g«l in ih.. ."";'"™-,
...,.„,„ „„. ,„rrtv ;

fVilT
j,,r..|..-r iiiav n.'i I'*' .>tli''i'" 1-*' 1 '"

„„;,,„, „„ ,„ „„y ;|;'V'^"'I-.;^;'' 4;Vl^ .Unant. with -H.- m-,

'
,„. V,. "iv,.n liim hv the mortsai:.... the ntr.rtCTt:..r ma.v !.. .1.-

:;..,1: yl'ilhin \: HclliiccU. in Or. 1.2.if I

(.:,.,. .( .<•. r„. •: Patchrl'. .l tl. I.. H- -••
M.„lu««,

, „,„.,,.„..,, i. ,„„v „..,allv ,.ntitlp.l •., M -al.. o,- fnr.vlo-mT. nt hi-
;,,„^,,,, ,„

\ ia..il-a..*
1^ ''.,,.,,„.„ 'i f;, 44.1. Iiu, a -ul)seiin..nt uiortBni:.-.' .»ii. .„

'''""
"',''„,t/ l,..'v,.

','
."ilo'afain-t a lirmv mnrtttafee willaait i".- i.'-'i"

',;;;;';:;;e"^ t^^\ V:h.::,Jrc„,„,<.n. \ .. <•. u. r.<ti: aitho.,.h
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rtf rhatttli,

huhl i>t. t'l

(nrrrliMiiri'.

co-NHoLii»ATt:n m ixs.

(.art "1

1.1-oi.erty.

iiiul.-r ItuI' ;tW. \V|i.T.- iuliiht, in. .

•' clniui" (nr«Kr|(imirf, tb^ Jii<luii«'nt n-u:

"iii'i-. 11- the Mnitfi- utay liii<l mn-i i,.

Ill* limy ii-> II tli-ft>iiilinii.

(Tnijil. iitnl tilt- uiortgitiii

iliri>rt» n hi It*, or t'nni't"

(trlid r<<r rli<- InfnutH.

A moriKaKi'i' <'( rhntlfN: t'ouk \. I't'mti. .". iiv. 4*'*-<
: a uinu

corjKiration ; (txfuril \. Htiihy. \2 iiv. 'JTH : ami ii rhnrti>r>'<)

liimk uf Li'iifi- Canada v. Ncott, 11 iir. 4ol ; ur»' fadi t'litit]

fori'oloHurt'. lliit II iiit^ri' I'lt^ltict^ of clmtit<l> 1* iiaiil m li^ on
tithxl to " nail': Cart,,- v. Wake, 4 Cli. I>. tVCi.

A iiHiiiitniiff "f lainl» 1)> (I'-po*!! i*

-iil<'. lint oiil\ ti> n fnn'ilo-iiif ; I'ryrr \

htiin-M V. Jamft, Jb. l.VJ ; lUivkhouite v.

»\||. I'f tlif ilt'ponit i" nc.xui'.Kinicil l>v

Mid not lo 1m> cntitliil i

. /(Mr.,. I,. It. HI K-i. IV
Charlton. 8 Ch. U. 414

•iiiftit

l)'lful iiinrliinse. thf* iiiurCuiiiI"e I* I'liiiiltil l<> •>ittier ftiilt-. nr i

I'luHurf: York L nmii Bankiiifi To. t. irttm. U <*|i. !>, IM." : nlili'

III) fqultdMi" nicirigapct* hy ilfi"i<it ciiiiimt iu-iist i>ti n >iik. \.i

a MibiHHiiipnt iiii'miiliiniirt'i'. i>r ili.' in'irtiins'if liiiii><i'lf. i!>'-ir'

"iilp. it may 1'.* srnnti'*! »- in nny nrli.'i- en*"'; hur v. U'tI»'. li'

'rh«> t'l'owii ifiiiiiui be fiir(H:lu8fil : tti

nwanb'd ivbtT'' tlif ('(|iiity of rfi.-mi

liiilluirizinir llie iiioni:»K**P '" d-'fiiult •

until tliH <'rowii shall tliitik prupor i.

(hmnil. *_' Atk. L*".':j; Diniii v, Attnm, ,,

the doht fhnll hp Nili-lMil: //,.-/,-/ v.

' only judctii'-nt tli;it v:\[

ii'ii i" ill tlif Cniwn. i- .

\ pnyment to tako jionst—

redpem : Iteovc v. .-lltw n.

Ui'itral. 10 Or. 4S2 : ->! m

;t42; or, if the **ro\vn ronj-.'Ut, or do not ohjfct. n tnlf

nrd^To-t; Sfti.n, 4th .-1.. H'44; /''•*</<ff v. Tiflrr. 1 .lur. 4Ti': 'J .It.

870: liogcrM v. Maulr. 1 Y. 4; C. O. C. 4: Hancock v. M'"
iirtivni!. 12 W. U. r.tr.t: llnrlhli v. /?«»«. I,. It. 12 K.|. :i:'*.

A iii'MtLMBf*' of II raihviiv ii* viititl.-d tu t'lifurci' fiiyti.i-iit .., !,:-

laortgnge. ''y either '•nl''. <ir ffir-'clDsiiri- of tin- rnihvny »< w ^•nw.

roncern: T">"ii1» Uooinl 7 Vim/* r..rt>. \. C'litml Out. Ifi., U ' i. j.

It. 1.: s O. r.. R. 342: aud »?*> Ii Kd. vil. r. .".S. *;. 2in, jl.. i. ,!-.,

<'nt!rl*Hl to liHve a ri-Cfivi-r. <>r njiiiuiut^r. of tho iitidiTiakiiiir ai.f'i^t'il

tiilt V. ilrii <i.,d \,<iij»ra R\i. Cn.. 14 (Jr. 4'.M»: Pi tv ^. W'lhiu.l I!

C':. *) Or. 4.V.; /'iirwfv« v. CaH'*'hnni A>. fi,.. 2:. l!i;iv. r,n. .\

M'lidor of a I'iirlit ni w^y :i. a rail^iiy i-<ii:i|iiiiiy i> (>niitliii tn <-\:i- •-'•

n lion for mnmid piirriiasc ii.on*'y, liv «ii1p. or r.-<'i>-.Iiiu 'if tl

trn.t; Walh r v. }\„n II. d B. /.V. '„.. L. K. 1 K<|. IK.': l/.-r,

V. London. Chathum a />or.r //y. < „.. l'_' .lur. N. S. 77:.: Inn >, . ; .

Hinh:,, nf Minrluster v. Mld-HnntH It'. C-.. U. Ii. .". K.;. 17: /'- '/ \.

Xorlbtini/iton it Ii. ./. /f;/. fr... I.. K. 2 I'liy. I'Mi. where ili- li-n ^ .-

pnforrd hy th** nitiiointiiicnt <if ji iftfixi-r. Am! <*-<f imtr- t.i /' '•

An to forecloxun- in n d"t.fiu'.irp linld'r'* nciion. sfp Re Conliiu ,iUr

Oriificn Co., 1S07, 1 CIl ."11: rr W>,lr''rl,>i>,>i.ton. rtc, Brrirrr,/ C,..

ISOri. W. N. 229: and WnUnrv v. Kvr^hrd. 181X*. 1 Ch. SOI.

The ripht "f a. ni'ift'-M'Zf' to eitlipr a sah; or for'Tlomir'". inny I-

lost tiy his having snld. "r parind with, piirt of th*^ mortcnci''! ]•;'

ptTty. without tlip conciirrpncf of n pfrson to whom thp t'Miiiiy ••]'

rwlfinntion in fh.^ rpQinind*r has ln'fn comcyfii. Rut thi- rul>' 'i'l'-

not apply wliPrf tlip saU> \si\< been mndp under n pow^r contniniil

in llip mortSHK''. «v iviicni tlie iiuirrL-ac is of chnttols whirh ili^

mortcncfe lin* .i riL'ht to sril withou' any pxpre?-* power. But
val-npplit^s m

unsold portion

seo froirfurd v. \

:

iiii.l.-r n d.M ' which tlif> owner nf lli

. party: Hovi-i,-,] v. Gnrhutt. VA Or.
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MUUTOAlii: AiriO.NH. SM)

\Mi.iv lU" 111.11 Ciinenl louii» me uul o( lll<- jiili~llill'iu. iiltl.ouiiU ton 1«.

Ill,
r„iiii lunv i(i:iiit lu.lmiwni (..r f..ml",-iiiv :

/«(;.( v. >.'/'. I- Il-

ls 1,| ll!t- It will nul grant il jii-l»m.iil f"r -ill'': Hlfninir v. K.i./

/
'-, Ihil H.".; iii.r fur rnU'uiiilinii. ••vm iii ii i»"' ivli'ti' tlw rlgut

iri.iUiui .-xwu iiiviiriliuK to ..111 111" ; ii"i- "lli'i- iln-w. .'v-'ii ili.iiiiili

,„..'. i.'i... r.-nlM-.thiii (..ifigii liiii'l" rtlii.li I'lU liiii'" 11" -l""'ili.'

,',i'...riitloo without tin Inteneutiuu or u (oreign Court ;
UvHirri.m

, li,i„k „i //.ii.ii»..... .':i 1)111. ^-'"; -•'I "II'- Ai.p. '.»<>; i' * \- I'-

Till '.nii/i V. INrmr, 'l I). [.. II. .'.11 ; lull »«• .l/.l.'«.i|/ v. 1". (.'.I....""

, ,.'.l„ui.l .1 /.. 'o.. ^S ''• I- J- '''^' • O. I- U. ""•

111

Wh.'l

nn.i

I'lailii illiv |..T- r.r

. ..n,.i 11-. «^;;[,'','.,-

Uli.rtKilUf 'l.'lit,
,'J',rt„

',',.

}l t'lur yi'iirn; noi . !.

imvuiont. Wh*'r>-

1.. 1" lieu i'i''i"".'ii

li.r fi.r.-

1 1,1.1^-

r,y V. .i;.l.lll(.l,.l it .V. 11. llv- :il <. I- .1. '-*. 'I jil'lliiii.l'l '"I'

,il,. ,,i n 1.I..V11II111..1I lililn.l.v. I'lltl '( »li"li »l'-ll'l".l '.•.>""'l 111.' I'll'll-

ul Mauit.iliii. »ii» eraule.1 l.y tb.. .MiiuiluLa Court.

li . writ, or Miiit..ui..m ..f cliiim. 'io».H ii.'l

....) iii;iilii»t till! il..(..D.iill.t. Ill" JiLlimi-nl

iit.v |...n-..niil .....ler l"..r [.iivmi-iit ..t ilw

-ii.li .1 .i.f.'.l I'll- .ii...ii'l...l 11(1.1 ill" liil'-.' "'

l'oo»..»..«.. V. Hu//.,-l. I-.' <;i. VM.

Wli'T.' lb.' jutltfuieut .lir..ctH (orpilDsiir... ..ii .leru.ilt

a liiiiil ..nlt'r iiiuy be mini.' in l'hiinil..'r-, .lirt'i'tinil a
^^

„f (..re<l..»ur... witli'.ul al'lii'iilinu tr..ni Ih.. juilBment ;
/•'"'i''' v. ,,|,„,„. ,

I hlf 'i Sni. & <i. JTM: f'M/i v. l'.ii.i. aiV, U. 1!. 4. Uu l.il
: I'. H- .. I". i..r .«l. m

•.'ll:n.,.,.(«i.i,. V. UaJfjIiii- <> U. -'. Iiiit UHUiilly lb., luil.' will not i- ur«..i"

U- ..r.Wreil until after the niortitnitor has hml tb.' u«iinl lini.' to

rH,l...'iii 7'.K.( .!«./ /.'"i.i '"• V. /(.!/»../.(». 'i lliy. i:ii. 41 ;
wb..r.' tb.'

ni.l.liiotion in mii.li> l.v n .l.'fpn.iaut be will I... re.iiiir...l to ili-poult

»wi t.. meet till' .'Siicu-.' ..f llii' will', iin.l llii" .l.'|io»lt will n.it hi.

ili-ii.'n-ml with. iilili'.iiBb lb.' -.rurily b.' iimlil.'
:

Tliutii !'•"•" >' I'"""'-

1,111 ;: Chv. Cb. Ul. liiii if til.' iiliiimiir pi-.'f.'p ii. the ilof.'mbint

limy U' i.'.niir.'.l 1.. ."ii.lii.l til.' -alt' in li f iiiakiUK tbe .iepoalt.

KniiLtfrly tbe Court w..nl(l n..l. after a .lerr.'.' for -ale. clireet ii for.'- .au. f. u. t

,

,l..-iire without reheiirins tbe ciiune ; .l/i't(<-liin v. .f.iiol. 1) Gr. oil; .i..iiir..iii.'l

.xci.t wbere the sale ba.l bemi nttenipt.'.!. and proved abortive

:

i;.,.,J"« V. flurroi". 7 (ir. 4411; Oil: II v. ;).,(». 1 Cby. Cb. '.IIT;

i;jc.//i vr„Me V. tV««rt. II'. -I-. In such a cose, an order for fore-

.-lo-are in granted in Chambers on motion. Th.' mortgagor was

ii-iiallv allowed three months furtber time to r.'<le.'ni
:

/'..
:

but the

liiii.' has been held to lie subject to tbe discretion of the Court in

li.-w <,f all the .irciimstances of the case; Snirl'tt v. Bii-nfn, 1-". P.

11. >:'.. In aoo'lall v. B»rrair», iiijiro; and i/.ii.j/ v. K'rr. 1<1 C.

I..
'1', r.il, only one month was allowe.l, and perhaps that will now

iihvays II.' the time fixed, by analogy to Rule "!13.

.\fi.'r a judgment of for .losiire. an order for -ale may lie ob-

tiiin.-il liy a subsequent incumbrancer, under Ituh ;t82.

.\ ptaiiitifV who has lieen declar.sl n trustee with a lien for ad-

v;i!ir."; is not entitled to foreclosure after an abortive sale, hut may
I..- allowed by the Court to liecoiiie the purchaser of the land r

/;»(i..,i V. .Jmlin, 2 O. L. R. "13.

.\ derivative or sub-mortirnitee may foreclose bis derivative mort- [K,riv«li\i-

L-iiL'" without making the oriitinal nioriL-iiiror or hi- a— Il-iis a party ;
lui.riL'a^.

silnrlhorn v. Oloibrool-, :ill Ont. 4iiv. (X.Il.—The li.a.l note of

I 111- i-ase is incorrect.)

S7*. (li Till' Cniiit niiiv iliriTt n -nli> of llip property. Jji^^;;-;

iii-i..ii.l i.f 11 f..v.-.cl.-1-iir.-- nf t'nr I'linitv "f ri-.l.-inyiti.-.n. nn -nrli !i,-',-j-i

. - .11 - Inrt-i-lii-i

tivtn- n- itiny -oom .inst : nnil tvitnoiit prcvinu-ly liotprmininsr
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thu inioi-ilie* of iu.^umbraiKHv. ..r giving the- usual o, .,,

time to reJeem. Inn. Kule U>.

Tnken from Ch.v. O. 428.

^•2) This Kulf sliall appl.v <ilili"ugli judgniuiil of loiv. l-,,:

may have been enui-ed. -Vi"'-

Some slHcial giouiij mu.t \k shenii in order to dei>riv.. il,. -i, ,

. oaaoi- of til,, oi.liliill-.v >is month-' lime to redeem: Bwi"!/ >..,',

IGr. 1U8; .-niYt v. Mh,l,,. 27 lir. 217; .\e.i«m» v. .S<lf,. .... 1, „

',•>> ond eseu wlieie an nijplieiition for sole wns uiacle in i, m
el'o'sure suit, li.v .ul>M,|iieut in. nlnl.nincere. nfter the time :iu.v,

them for redemption had eNi.nv.l. it was lield that the ui".- .

was entitled to an oiipoiluiiit.i- to redeem, before n linal on .

:

sale conld be mnMe : r.«,l «,..! L:«,i Co. v. Ili,i„ol<h. . ( l,>
.

i

41.

Where the writ eiaim» foreelosure. the defendant i l:i.-

hove the jndgment .liawn up for Mle, ou pa.vmg int.. (.nut n~

and where « judsnient has been i-ntered for to.- _.sure. i, -r

,,ii.-nt incumbrnn.-r ma.v ai.o. on lieing made a par^.v, at aii.> i ,

before the report is settle.l. on nnikin? a lik.^ paym.'nr ol'iiin:

;„.rc/,« an order f.jr -;il" in lieu of foreelo.-ure ;
.-" lutlr ..'-. I

.>isii is intended as seinrit.v fur tlie eosts of the sal.
.

.s.'- '

and notes.

On the Cmrt beiin: satisfied by evidence that th.- lalii.^ ..1

mortt-aged property was not sufficient |.> pa.v the am. .mil u.. i.. .

plaintiff, and that it was for tlie ben.lit of mtnnt d.-f.-ii.laut-.

account was dispense.] witli. aii.l a judgment tor nume.liat.- i..

closure was grante.1 ,ni the .-..nseiit ..f the inlant s solicitor
:

U .-

h„w,,io» a- .S«i/f'.,.(W,„r Uanki,,,, V;. v. Heorgc. .4 I h. V

V jndsment for an immediate s.il... witlmm apr.vi.rii.L' ;.ii;
-

. for redempti..!.. can only be gi'ant..J on m.ition t.ir jii.li:ii..-i.'

cannot be awav.led .,n /.i.r.ij... The mmi.m may 1>,. nia.l.' ii. i ..

bers. where infants ore concerned; see Rilli: oU.i; l.«l!l<u >• "'

' ''hv Ch 4:il ; but in other ca-e» the motion must he to tli.' i-.'i

\n i'mmcliate sale has been granted on tlie consent of fie- in.

gagor. and without the consent ..t the si,bs,K,uent incitiibran,^.

•/„„«»*;;, of H,,„nUo„ v. .sf. „J,. »....i. S.". 'ir. US; but lllak..

repeatedly refused to mak.' sin-b a d.'.'r.H. wi h..m 'b;, '•'-.

the subse.inent iiicnmliialKers. ..n the ground that the e.ui.t.i

redempticm might he worthless, ond the mortgagor lunl.l ha .' i

no interest in the mortgaged property.

Where a decr.'e for sale was pron.nince.l in ('..urr. tli.> I'"";.

Chambeni refused t.i entertain a motion for a hual or.ler b.i -

liefore the time tor redemption bad expired: B«cl\ v. fi./..,. o

K. 51.
, ,

Where a judgment tor sal.-, or foreclosure, has heeu pr.iiioiinf .

is not c.Lipetent for tile nL.rtgagee t.i aban.lon the ju.lgni.iii.

proceed to sell under a power of sale in his mortgage: M'."

nc«lr.'. 1!«W. 1 l-h. S-7 : .SS L. T. 4oS.

S80. AVlicre a miuost for a sale is made liy a siibsci.!.

in. iimhrauoer or l.v (he m.irtgaitor. or by any person clainiii

under them respect ivcl v. the party making the re<|iiost i-

deposit in Cmrt ilie sum of *Sil for the purpose ,if (•.u.-rii
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• the Court or a Judge. RuW an.

wi .iiorl-

eipeu»u» unless otherwise ordered !

cou. nu'<i ai^-

(In- O 420, from which this UuU i» adapleil, itiiuiivil lUt ijeposit

,„ u'reu^onoblf sum.' The usual amount i-equii-ed was ^s.i, but on

p«i"l "PPli-^^"'"" !»•"'«
"i!

""'• '1™hTo Tfc'TT'-fT
l,„.fc« it f. L. it i. fo. V. Jiorinoii. 1 r. R. 4j1>. lo S-

l-- J- •
'

llut an apLlication alter the sale haJ talseu |>laoe to mcrens.. the

IpUt would not be entertained, even though the sale had a.lej ..

louli^e the au.juut of the iilaintiff's daini ;
ioiiJo.. d C. L. .1 .1. !.•'

V. riill'iiJ.
' U- -1^-; lo C. L. J. 53-

i;v the form of indorsement on the writ in mortgage actioi.s. the

..luut of the deposit to !» made by a defendant served with the

™t. in order to secure a ..le. is »SU : see l orm (c), (H. 4= L.

',,< \„ .VS). When the sale is applied tor by an original de-

(eii.lau't 'to the notion, an application to increase the aaiouut of the

?.,!'teauuot be entertained, even though the c...sts of the sale w 11

;'; a SSII; t'ru.o V. f(o.c. S P. U. ^; and it would seem that the

'„,, ri'ile will applv to subsequent incuuibraiicers obtaining a sale

ii'ij.:,! tills «ii/c; but the plaiiitilt may notify the defendant desiring

tlie sale, to lake the conduct of it
:
see llule aSi.

The deposit will not be dispensed with, even ilioiisli tlie K.vurit.y<

,,e ample fr'„„„^,«« v. .U„c»«i»„. a Chy ».% "1 ".<'-; 'l'"'";-; '.

1... a trustee; M.iclull v. Cui,.!,!.' II. ., I . ( .
i- .1- 11. ""d .i n. .• n

,i„„ cannot claim a sale againnt the consent "<
f^^^'"^;^

,

^:r^r';:^^fant':2f«;d.i';:tho ar^'jifi,;Ao' -sab. witho ,;,,,„^

,1„. usual deposit; U.ii./.- ../ ' W"r Vi,i,a,l„ v. .sc.K. ' l.r. l-l.>M.ii,l«,„.

in hv the mortgagor, and the sale realised enousli to pay the claim

.,f the plaintiff, but not all the subse.iuent incuiubninces. the mort-

SSBor was held not to be eutill.d to get back til- deposll but It was

directed to be applied in payment of the claim of a suhs,.queut ni-

ciuiibrancer; Oloir.«H v. Iliatn. S P. R. 14<i.

This and the following lliil,.-, will not. even where Infants are coii-

eerned, be extended t" an actio,, by a u.ortgagee tor p,»a.,ss,on

ujerely: Wenlcrn Can., etc.. v. Cunii. 19 C. L. J. -U.

', dispel,

, "itli.

I K\..e,,l ill

881. Wliere a detontlniit liy writ in nil action for fore-

closure desires a sale, but does not otherwise desire to defend

ilio action, he shall, within the time allowed for appearance,

lilc a memorandum, entitled in the action, to the following

cllect:

•
1 desire a sale of the mortgaged premises instead of fore-

closure."'

And he sliall attach thereto a certificate of the Accountant

to the effect that he has dejiosited in Court to the credit of

the action, the sum of *8li to meet the expense- of the sale.

Rule of 1 .Tan.. 1896. 1441. ohiokM.

Ihjtt'iKlaiil

ifsiriim ^.al

ivithotil

leleiulinif.
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COXSOLIDATED RULES.

SNS. An iiKUinbroneei- iiincle a party iu lUt Marfer% u.iice.

and (leairiug ii sale of the mortgaged preniises, shall make th.

ll^Tn netessary deposit therefor l.efore the blaster's report is -iiiinl.

""?',» whereupon an order mav be issued on ppitipc direiluu ;i

fomi/wurf
^.,it( of the morteaeeri premises mstead ot a forecIosuiT. ;in''

mill, m thf ,,1,1 1 i.

M. <)., luav thereupon the Master >nall compute 3un>e<iUt'Ut mterL'>i. ,inl

a'Uiie."' nppoint a time ami place for payment: and all ^ub>fi|ii-.ir

proceedings shall he had ami taken as if the judgment '

,>!

Neen in the first instance for >ak'. I'on. liule 350,

Th^ powers confprnt] by Chy. Onltr 4.'itl. from which thi:- /.*«-- ;.

t!)k<'ii, were not fXtt^nilfKl uiultr tin' focmer practiot* to tli<> Ip.;,iiy

Ufjrii«trnr<t. The i)re«i(*nt Rule and Riili 37 toitether enable tli.> r)lhi.vr

(Mir 'if whosp nificp tlif writ was isMifi! t(» ivsxw thf iir<rri}i< mcl. r.

lorsl'ir
""' /""'''/»'' shoulil shciw in whose b^hnif the applicntion i< ii,;irlt.

tonnVf! mill >houhl aUa state ihat the npplicnnt is nii inctiiuhraiicer, n i,|, ,i

I'arty in the Master's office, who has provefl n claim: and thjt rli>'

Master's report haK not been -ettli'.!; and should he ;\ccoiiii>niiir.| U
the certificate of the Accounrai3t of the payment into Court of -|i..

reqnisire depnyjt of .'^SO.

An application, after the sale hae taken place, to iiicrtfa-;c rl;f

amount of the deposit is too late: London it- Cnuutlian Loitu d- Irz-cy

Co. V. Piilfunl 7 V. K. 4:iJ. Sm-h .in i.ppliciuiou should I., ^i .i..

Infore the order for sale has heoii a^ned on: Loadon if Canadian l.'-w.

.( Afinir,, <'ij. V. Morrixoii, 7 P. IC. 4rM>.

If the plaintiff deem- the deposit inade<ntate he may re^iuiiv •]>

iiniunbrancer fihraiiiini: the order for sale to conduct the -nl' .
/.'<-/. 3KJ.

Where the sal" realizes siitlicient to pay the plaintiff's clain . l>i;

I. not the claims of snhse.|nent incumbrancers, the deposit will h.' on! r-

M to l>e applied on account of the claims of the latter, according :>->

their priorities: l!:-„xli v. Itrutii. 8 P. H. Hi>. And where tli- ^r.

proved abortive, oxiept as to ene parcel, which did not realiz'- xiiH

I lent to pav the pliiinriffV claim, the deposit was applied 0:1 aiv,.inii

of plaintiiT's ,-o^t- of sale; C-.r-" //.x v. Piitniiiii. L. R. 4 R.|. ir.t!,

Where the sale realize^ sufficient to piiv ihe claiius jirinr to tlii' i'n .lii

brr.iicer who [laid in the deposit to «erure a sale, the latter i- d-

titl'-d to obtain an order to refund it.

AlthouEh a mortcairee by deposit is not entitled to a <i\h' ^'^•

Itiih W'S. note : yet 11 «nb«e(|uenf le^al nmrtirasief made :i ]i;ivi\ in

111" 'Uil hv the wpiitable mortpagee. is entitled to apply for ;i -:.!

under this Rtdv: Knr v. Bccbr. 12 Gr. 2*H.

^ 3S8. Tf ttofnre or upon the deposit lielns niaile. the pl;i "

tiff prefers tliaT tlie -ale he ennducted hy the defendnnt dr-;-

inp thf Slip, he may -n eleot : and he >hnll thereupon i;-''

the defendant of smh elo(ti(.n. The notice may he ao" '-

ine to Form Xo. 7r.. Con. Tiule :l.">1.

Where rhe rlefendant claims

hiintift'. the latter mni prote"

...iiv bein;: M.ld |-..r- K-* tlir.ii

itrary to the wish

iraiii-t the ninrtaiiu>''

by irettiiiii a re-r^r-.-

L i
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Bsrf and in the event of the sale proving abortive, ha may obtain RulM

, linnl order tor foreclosure ; see note to Huh SiS. "^ '>«•

.Va to when the plaintiff may apply to Increase the depofii, sti-

note 'o liuic 380.

384. Upon the plaiuiitl's filing m thu otlice in which tho ;;;;«i;™

procee.linga were coninience.l a note of such ekction, ami
'X;>;;;«,'>«

proof of service of siicli notice, the iletendant mailing tjie ,iri,n.i,i,t.

(lepo>it shall he entitle<l to a return thereof. Con. Rule 33-.'.

Taken from Chy. O. 431.

i;,.|„r.. the iu"uey <a.i be ,.biai„...l pro„( will ha>v In be civen to

,b, \,,.onntant of the due filing of the notice of election "Ihe pro-

toii.m of an office copy, with a certificate of its being fiieil, would

-, ,111 1.1 be the proper proof,

SSn. In default of pavnient according to the report in ,v ij*'™''

foreclosure or redemption action, a final order of foreclosure ,i,,n ,.1,1,1

niiiv hi- graiiteil a,i;ainst the party making defanlt on an r.c
,,,^ ,,,

,^^

pnrle application. C'nn. Role n,i,3, c!ii,i,ii.«,.,

Tiiki'ii from Chy. O. 451.

,l„ilBments in mortpage actions in the usual form, are ,0 be reail

a« if Ibis 7{«/c was incorporated tbi'vin ;
see Rnir (Ufl. B^ th.

terms of this Rule it is confine.1 to foreclosure and redemption actions,

hi„ it was alwava the practice under the Cliy, Order 4.,1, which was

in similar terms, where the judgment was for sale in default of r(-

.lii.il.tion. in like manner to obtain a linal oriler for sale; and see

/i'ii(c« 3!<7, and 754.

1 final order is. generallv speaking, necessary in all cases where a

iiuk-ni.iit dirr.ls anv tiling to lie done, upon the default of a pprty in

Jiii,,,. ,1 given act bv a future day; the filial order being the judicial

determination that the default bas in tact taken place.

Asplioatloii for Final Order.—The application may be made
^p^j^,^.

to
,'. Master in Chambers, or to ony local officer having like J'"^'""

Jj»;;

'
'^|^

diction.

In onler to obtain a final order tor default ..f retlemptiou in a Aitiilailiol

ni..rf"age action, it i< neeessary to produce an office copy of the judg- ,"

tiieiit, an office copy of the report, it any. the affidavit of the part.v „

to lie redeemeil of non-payment, and non-receipt of rente, ami

negativing his being in possession: Smtt v, MoDon<,eV. 1/hy, Ch.

V.a. Burhrd v, Limh«rver. Ih. 27.-.; /'ref. v. CoA-c, T., R, .. ( h>.

,V4.'. or in case nnv sum has been paid since the account was taken.

111,1 before the dav' appointed for red.TOPtion. showing thot notice has

l»c„ given pursuant to R«h 3S7. or. in case the party is in possession,

-bowing no receipts, beyond those for which creiht has been given 111

111,. i„, r,i,„t. for forms of affidavit-, see H. & I., Forms, Nos, .,08-l,o«.

There must also be produced a certificate of the cii«hier. or other Cj.riiij™ie

like iifficer; Cawl^MI v, (htrrclt. 1 Chy, Ch, 2,".. of the bank, where t.
'•U'

tl,„ aioiier is appointed to be paid, of non-payment of the money.

nil llie date of the judgment, 'r .since, duly -erified by nffldnvit
:
see

II. .V I., forms, Xos, ,'ilHl, rm.

.1,1.—as

iitiit tit lie

jinwliiced.

i.Iiic.
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CONSOLIDATED RtXES.

Aftdavlt of KoB-payment. — Where tlitre nr.- wpvpi-nl i.iuti.'-

('lUitlpii to the mouey direfted to be paid, the nttidnvit of in>n ii:iy-

uieiit should be made by all: Aniiu v. ^Yiholl. 1 ("by. <"h. -JIT;

Kiinuihd V. Yorke, 60 L. T. 3S0; hut where one of the pnrli.'- i- is:

of the jurisdiction, his affidavit may l>e dispenswl with: L-nw,,.

Kirki>a trick. 2 Gr. rt25. Counter v. Wiildc. 1 <ir. 588: nnd s^.- r.,r/

V. t'ooAr ^.' L. T. 798. where the nffidnvii of the plaintiff's solirimi

wan accepi'd: KwiH«ird v. Yorkr. tiupra: where a sole ohiintiff v -yU--

out of the jurisdiction, the affidavit of his agent will be aroepi.-.i,

ill such rnse the affidavit should show where iht» custoily ui ;i,

iiif)rtiriige has bw»n : Kac v. .S/nnr. I Chy. Ch. 2W: and wherr, in

suth ft onse, the nttidavit i-; mudf hy the solicitor of th*' phiintii:. it

shniild show thiu the plaintiff lias no other aijent within th" r\v'\^-

«Mitioii luUhorized to receive the uioney : Taiilor v. Cuthhnt. 1 i l,..

rh. -J-IO: but spp Moudu V. Ti/rrrU. H P. R. ;il3 :
Oilh „ v. /.' ,,,

Cnthulif Etmcopal C'or;iomft«ii. 7 Ont. 14t^ : MrMuUin v. Pull'. V2

Out. 702; IS Out. 21H.'. An apent shoubl state that he is nuthiri/.M

to receivp the mouey : Potmn v. Mcrrimnn, 1 ("hy. Ch. 22."
: hnt it U

pot. however, necessary to produce the agent's authority: Ififhf.ifr.

V. Diiify. 1 rhy. Ch. 'Vrl: and where the party to n-ceivp tin- inni,
>

is a eorporatioi' asriirefftite. tlie affidavit of an officer of the c<.ii!,mii\

must show that he is the i>roper officer to deceive the mnM-^.-r

mouey: irfs/c, o Atmirnnce Co. v. Cnpr€<. 1 Chy. Ch. 227.

The affidavit of non-payment musr be madf after thn day api".ii,i,..i

for redemption: Hh>i\g v. Kennedy. 2 Chy. Ch. 4'^.

When Notice Nece««Bry.—The motion for a final .n-d.-r i-

usually IX i>artr: Hctulrrann v. Coirrui. 1 <^'hy. Ch. 207: Rule 3Sr.. Ilir

where two years had elapsed since tlie default, before the motinn w i>

made, notice was required to l>e served : Kirkhoffrr v. staffnnl. i: i

Cli. ."2: Arda-gh v. Orrhard. 2 C L. .1. ;ia't : nnd where it appe:ir. ;
l,>

the report, that the dpfendant had not received notice of the pr." .^1

ings in the Master's office, in a case in which he was entitlpl !
notice, notice of the morion was required to be served; MrCnmi'fl \.

MrVftntiirk. »i P. K. 2n.S : and where tlie account has be.>ti ch;\iiu-il

even aft'-r the dav appointed for redemption, notice should be serve.1

:

Portmaii v. Smith. 2 C. L. .T. H>7 : F»reMter» v. PpfifJ. V-' P- Tt- -•"-»

On What Oronnda Itmnl Order Refnwd.—The ord.-r ma,' l--

refused where the account is i'h..nf:ed by the n-ceipt of money h.-'ij.

the diiy fixed for redemption: Pmi v. Cok<: L. R. tt Cliy. "'.4';

(iurlick V. JarkHnn. 4 Benv, l.\4.

Where the mortEacee is iu occupation, or receipt of rents, hi' sli^'ill

I e chargwl with rents up to the day fixed for redemption, or n i> -v

iiccwmt must be taken and a new day appointed for pnym.nr
:

/'/"

V. Shfiftr. 1 Chy. Ch. 2.'1
: and it was held tlmt this nmsr h>- iln'i'

even where tlie plaintiff swore he was in orciipntion mt-rely ;i- i

caretaker: Cummer v. Tomliiitou, 1 Chy. Ch. 2.^." : or where a m.i ,.,

bad »>een appointed: .Jnitirr-Fust v. Xpniham. :;i Ch. 1>. .*^\: -4 .

T. 42*). affirmed by C A. ^2 Ch. D. 582: Piat v. \m-Ao/.-o» 8-M., I

•lour ;i74- bur see Riih "0, note: Hoarr v. A'fppftp/ii. S2 Ch. 1'

\M: .'4 L. T. 2.tO: Holt v. Bivf/l': "' I- T. T^Z: hifiham v. s«th.

land. iX\ L. T. H14.

Rut the pifiintirs coins into ,.osscvsion nnd receivine rents, -r'-

the dav appointed for piiyment. doe« not affect hi^ ncbr to a hn ,

Midei -'/'orftH.ni. v Smith. 2 <'. K. .1. lt'.7: Urnn^hirl.h v. B/«cA" '

1 Chy Ch. C^i- C..„xtuhh V. IlnuiH: '* Jur. N. S. .S31 ;
y-f'-.-i

Prr>„'. It. S. v. It<ti»r,, ti.-. L. T. (ItV**.
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wii.iv lH>forp the day appointed for payment, flic office of the Bolt J86.
" -'

: -.. .... :_ „i.....,i, new dny
bunk,

niu>t

t nt which the money ih ninde jmyahle. is closfcl. n new dny
^^^

t \u- nwpointed: hiiifi v. t'oniior. 1 Chy. Ch. 274. So where a „h.
tuw<\

iipointert: aih»7 v. i oh hat. i viij. » u. -*-• "" " • whert- l>niik

wii-' nppointe<i for payment, the tinal order was refused :clos«i

b V. Lftich. 3 Gr. 449.

\>liere it appi-ared that the decree was erroneou:

rnfiisi-d: VotniHfrriiil Utiiik

must*"*''*"*-

22 Beav.

& ('. ;M2: Setoii. 1IH4.

interested- liurthtl

a fiual order was Or

(iruham, 4. Gr. 415); and see i''"'''''''/'SZ;il

trnthy, 28 Gr. 80.

Where a sole morlKaRee. or one of several joint mortgacees. dies
[^.^tj, oj

l)^t\,n- the day appointed for payment, unle^^s tlie judgment provides mortuwee.

ill tln' latter case for payment to the survivors, a new account i

lip fik<ii and a new day appointed: IHackburii " "--- "'*
'^

r.U: liimford v. Poilc, S W. R. IH).

Where the Crown is entitled to the eiuity ot redemption, a final rrownran-

nrtinr of foreclosure cannot be obtained, hnt merely an order n"tl">r-j'"rVlMe.i.

iiiiig the mortgagee tc take possession until the Crown may see tit

to redeem: Ihi nn v. AttorncyGviieral. 10 <ir. 482. orjhe^ security he

?atistied: Hotfge v. Attonirn-atniral. 3 V. ~

A <iile nifiv he ordered where the Crown

ffr.y. L. U. 12 E(i. 390.

The final order may be refused where an extension of time for

ivdi'iiiption is asked, and reasonable grounds therefor are shown

;

initi rhe same relief may be granted in a redemption action, where

tli.> indement provides for the dismissal of the action in default of

Miiviiit'iii --o long aji the final order of dismissal has not l>een granti-d :

Collhisou v. Jrffcw. ISmi. 1 Ch. )>44: 74 L. T. 7S.

Efftct of Final Order.—The final order for foreclosure, so longEfffotof

jis it remains in force, is an absolute bar to the parties foreclosed""*"*"'''^

from claiming the right to redeem. But it is no bar to the mortgagee.

fls long as he is in a position to restore the mortgaged property, from A tinr t.) rt-

st'kinff to enforce payment of the mortgage debt; horkhart v. fffln?//.'
^'"p^""'

!> H.av. 340: j/wrwfln- v. HausH. 22 Gr. 279. But if. after a final

nnl-T for foreclosure, he takes proceedings to enforce payment of the

)lei)r. thiit ipso facto operates as an opening of the foreclosure, and
(^i^^g

entitles the mortgagor to a reconveyance on payment of the money ; ,„„rtiiau;ee

I'nltnt-r V. Hetidru: 27 Beav. 349: 28 Beav. 341. If. however. the«t.f.>rce«

iiiortgnzee, by his own act. unauthorized by the mortgagor, has "'iidej;^^y*'^^^JJ^"'

ii impossible to restore the mortgage<l property, proceedings to en-,iei.t.

fitrcp payment of the debt will be stayed on the application o£ the

mortgagor: /ft.; The BrUinh anti Canadian Loan rf Invrstninit Co. v.

Williaiiis. ir. Ont. 360; and see Re Tkure^son, 3 O. L. R. 271.

A final order of foreclosure obtained against an assigneo of the

''qn'ity of redemption for the benefit of creditors, is no, estoppel to a

<iihspqueni action by him on behalf of the creditors of the mortgagor.

'iii'i'T R. S. O. c. 147, s. 9 (21. to set aside the mortgage for fraud.

uliTP no such issue was raised in the action for foreclosure: Glnim

V. firnnt. 16 Ont. 233.

Opeminc o' Forecloanre at the Initance of the MortsaKor.Ojieniiiii
—Even nfter a final nrder has been obtainwl, the mortgagor may '"rt;<losure

^U'l'Iy to set aside the ord>>r. and to be let in to redeem; and tt^ls
"^^^^^11'^^.^,

"''lief Whs granted even as ngninst a purchaser from the mortgagee <,( jhe

nfiiT the final order of foreclosure: CamphrV v. Tfnl}iJand. 7 Cli. D.i"ortKa«or.

101; 20 W. R. 1«0: Johnston v. .Inhntion. 9 P. R. 2.">9 ; Forritcm v.

Trif'j, 19 P R. 2."i4 : and a purchaser who has purchased pending fori'-

rl(.s;nre proceedings, and whose rights are expressly subject to the
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tel-niiuatiou of the proceedings by n final order in favour oi tli ,,;

leagw. stands in a different position from one who conies in ,..: -li.

fii'«t time after the final order has heen made, and is mmli ::, r..

readily made subject to the discretion of the Court to open tli. m;...

closure. But it has been said that this relief can only be f; iiiii.!

where the final order has been obtained by actual, positive tr;i i,
.,,

under circumstances of oppression: Patch v. U'nril. L. 1!. '. ri,y,

"It). -212: and in Trimlu College v. Hill. 2 Ont. MH: IH t. 1.. .t, ;s7,

the relief was refused as against a purchaser from the [n-i-.-i:.,

after the final order, there being no such circumstaneea • but ili . j...

was sitbsequentlv reversed in appeal on the ground of irresuli; i;
,

i

the proceedings: the sale having taken place under a deer. .(,

which had not been made absolute before the final order .•- '-

tained: .V. f'.. in Ont. App '«. When the rights of third pnv>,.. ,;,,

not intervene, and the pin- 'T can be replaced in the saui.' i. i.n

he occupied before the def:. i. and recompensed for any dnma.- - n.

may have suffered, and there is a reasonable prospect of im- :i

shewn the foreclosure may be opened, and the time for payui-i- -\-

tended- Waildrll v. MeColl. 2 Chy. Ch. 62: but some reasoiini.!
,

ruse must be shewn for not redeeming at the time appoint.-l. nu.l

the fact that the property is of much greater value than the aii.-.iiiir

due should be established: .loh«mn v. Afhtridge. 2 Chy. 11;. ;-l

The fact that the property has increased in value, is not alone :i -ikIi-

cient ground for opening the foreclosure: Milra v. CiniMr..:., :i 1'. I:

.-,(12: 1i> I'. L. J. 235: 3 C. L. T. ;UU. In Piatt v. Aanhndae. IJ i;,,

1(1.-. the foreclosure was opened after a lapse of eighteen mouili-. -ii.

mortgagor being illiterate, and haying no solicitor, and not n:il-r

standing the proceedings, and the property appearing to h.. n.inli

three times the amount of the incnmbrance.

The Court refused to open a foreclosure merely becanse a i i\-i.

Iiy u:istnlie. neglected to account for all the rents he had n'reiv-.l li-

tore the final order wai granted: Ingham v. Suthrrlnml. il:i I.. 1.

<il4.

Where, after a final onler of foreclosure against subse<iu.nt :
i;!,

hramers. the mortgagor redeems: that has the effect of op..nins tl,^

foreclosure as against the subsequent incuiiibrancers: ffcirf v ^.<:M.

14 (ir •>-,(). s. C. 18 Gr. .V2: Box v. Brtigman. 6 P. U. 234: OW.-,

V f.orrf'voux 2 K. & J. 85": fi D. .M. & G. R3S: and sec Lrdh, ( v.

P,i.,man, .W L. T. 308: Be Hotcard. 29 L. B. Ir. 28(i. In UmmJ
v Cmnitbill 7 Gr. 96, a final order of foreclosure was set :i.-iil- :ii

the instance' of a purchaser of the equity of redemption pciirf.-^ti (.'•

but without notice of it. but in RoUoii y. .4r!;uc. 2.. Gr. 4il.. -iitli

relief was refused.

Termi on wblch Foreoloaure Opened at the Inetance of

the MoptB«gor.—The terms on which a foreclosur« is op.'u.'l <!

in the discretion of the Court. Where the security is not anii'l' i!"

mortgagor may be re,|uired to pay the interest and costs by an .-iilv

,iiv and "it months may lie allowed for the payment ot tli» irin

.ipaV I'isber on Mortgages. .Ith ed.. 926; Bobbins on Mort.n;--.

KU; Hut where the security is ample, the coats ot the action. :\n-\

ot ihe applieiition. may be ordered to he paid forthwith, aii'1'ii.'

time extended for payment of the principal and interest, the deteiKlani

being charged with interest on the gross a-iount ot the principn nml

interest, tor the period of the extension: see Tnnitg rollcgc. II 'Vj^'^

nt "SH- oil !•
I,. .1. .-Wa 385: Holford v. Yale. 1 K. & .T. .,:

mulfieli -'. Hoherts. 7 .Tur. N. i?. 1288: rjor»»,» v. J/a««..w.

Sim. N. S. 4.'il : and see Iloxard v. Macara. 1 f by. ( h. 2i, and '"ii.i

cases cited in note to Rule T.'A
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?:?.'^,'"nSb .!.:., 1,1,<1 no, ,,™v-l ,l.-ir claim, w.,. h,M

'ntillnl I" tlie »nm.' vHlot as tiw ni..ilcnp:i.i-.

o«<nlnE of the Foreolo.ure by the Mortg.gee—So long a<„,„ ,„

„„ n,o««?eris in a portion ,o re-tore the mortgage,! pro,„.rtr. he ..,.,...„„

K v'X"r,^i:r;;ir'h;;a,or'"^Krr.s
--

;„, ore-convej% be will l.e re^tralne.l f/™' '.'•^"'"S 'r,, ''r£i

!

:'"
H,M V no»r,...,». Ill Gr. 177: l.nt the makin. of a m""!:..?"

'thomnrtgagee on the n,..r.gaged eyate. will n« Pr^ent hm, .on,

;».H^n- the foreclosmv liy suing fnr ili.- ninrfj^ige ilelit. if at the time

:,f hi' hrlnging the anion, he has p. hi off^tlie nimgnge. and ,s m a ,,,,.,

Iin-iii'in to rf^ronve.v : ihini"']! v. Hflif*'. — ''f- -''

Wliere the mortgagee lia.I iiienpneirate.l himself from restoring the

,.,«",ge,l pro^ert? intact, be will he disabled from enforcing pny-

".,, R,. 'nMrcou. •: O. L. R. 271: Init this principle does „..,

,V where the property is not intact ""'''• 7""=
."J.,,';,^i„''"|r

., ,i„striietion of a building on it. unless. ,r,u7,(. tl e Imilding i- el

, „",aracter that eo-rp.n.atlon in mone.v Iwliieh the mortgi gnr

!. in sneh an event, entitled ,<- w.mld not he an ndeonate .ndenniff

»,,,,/.(» V aihtatt. n II. I. n. ''* 11!"' "'''' ''" I" '!" '> "'"• '"'

,:, reason of the mortgagee having granted a right "• -"^ "'"-

,:,., „fit. he was given an ..pp.irtnnity p. remove tins diffi.nitv Rr

'I Imrfuxon. nuprs.

.\ mortgagee who has .-xerHsed his power of sab;. wlM-e tVi-e is

, personal liabllitv ro pav ih.- morlgage debt, i- ''"'''^ '%{"''
'Z

,l'. delieiencTi the fact that the mortgagee has ar.,u,red ' ' huid

s| the sale, is no objeclion to hi- right p, rei.uHr
. / .;/..) '' '

•

U .nit. 272. In the absence o( anv oiieetion t" l i. «" ^
linwer. the acquisition of the^ estal.- b.^ til- mortgage., ^,onld not

iiiie the mortgagor any new riiiiit "f let.eiepnoii.

»H6 If the purchase monev is insufficient to pay what u.

1,- been f"iiml due to the plnintift- for priucii.al. iiiu-resl. and ,,;

,0-,, subseiiuent interest, and subsequent v"-t- in an action
,;,

In,, -ale. the plaintiff (wlie.e the ninrtcracror or por-on linl> e

p, nav the del't is a defendant, and s.ich relief is claimed) sliall

1,. entitled, on an e.r ,.<n-h- application to the Court or a

.i,„!i;e. to an order tor tlie payment of the deficiency. ( on.

liiile 354.

Taken from Chy. O. 4",.

Where a personal order f.ir payment is claimed by indorsement on,,

the writ that relief mnv now be awarded by the .indgment in the„

first instance, withont waiting for the aseertaiiimem ot the .Ipheieney:.

l.„rms 1.-^t ir.4 (H. & L. Forms. No». 8«. San.
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kollUT. Where the jndiment ia tor forfclonure. occompanlert bj a |i.r ji

remeily for payment of the mortgage debt, if the mortpagH', ,iii,.r

Enlon-inv ybtaining a final order of foreclosure, enforcee the judteuirt,' t,,r

otSI'JU- pnjmeut. by iMUitig eiecution, or other»-i»e. he thereby uij.n ii„.

tntftlter foreclosure. If he baa In such a caae. parted with the m..ir.;,i-,,i

forcclovur*. property after obtaining the final order, totherwiite than mil' i ;i

IMnvnr i*t «iilei. any further proceedings to enforce the pHyuu-nt .,i iti..

(Ii-)il will lie restrained on motion: see Bute ^H.*). note.

Order tor Tlie order for payment of deficiency can only be gianted w Ii.th

psymentol (^,4,^^, i^ a personal liability to pay. Bee cases cite<l in note ti. /.*iW.

denolcnc.v, „.^
onlynrsnlKl'l"'-

. , ^, . ,

whtn there \ mortgagee, who has eiercised his power of sale, is eiiri'

l;.t,iEr""' ""<• 'o' ""y deliciency

procee<la of the sale, and the tact that the morlcagee lin

which may remain due after dediirtin.

nd the tact that the morlRagee Ihw .i

no objection to his right to recover ;
/• •

Where
account
chaniced
Sfter heinit

a<certsine«l

new iiecoio

nisv he
Ulien. ,

acquired the laud
Hiihnuii, 14 (Jut. 27;

Where a mortgagor, who has parted with his equity of rc^l.niini

is sue<l on his covenant to pay the mortgage debt, he is eiitiil,!, :h

against the assignee of the equity of redemption, to a lien nn tun

iiiiirtgaged land, it still in the lianils of tlLc mortgagee, siilij" 1 t.i

mieniplion. for i.ny -sum so iiaid. if the assignee i.f tlic c-inily ..i'

redemption has agreed to assume the nicrt^rage :
liniitih'.ii t'i',,^:.ni

I., d- /. ''0. V. .Smil*. 17 Out. 1.

8S7. (1) Where the >tnte cif the iieemmt ascertaiiicl I.i

ii jiulpiient, order or report, is chnnped by pnvnient of iimiicv.

receipt of rent.* and profits, neeuipation rent or otherwi-c. ,

fore the tiual order fc foreclosure or sale is ohtained. ilie

plaintiff or other jiarty to ivliom the mortgage money i^ |'av-

aide may (either before or after the day appointed for
;

mv-

iiient) apply ex parte to the Court or a .Tndtre to fix. by icf.r-

ence to a Master or otherwise. Ilie amount to be paiil in liiii "'

.'.e amount previously ascertained, or (where the day ap-

pointed f<^ payment has not arrived) may give notice to tin-

party by whom the money is payable that he gives him crcdii

for a sum certain to be named in the notice, and that he cbiiin-

that there remains due in respect of such mortgage money ,i

sum certain to be also named in the notice. .<ec Cnn. Rulc-

35r. 3.1.5.

sev.,i».i. (•-') Where the application is made after the day appoimcil

for |iayment. and in other cases if the Court or Judge -m

directs, a new day for payment shall be appointed. X' w.

Final oniei (,S) Where notice of i redit has been };iven. if the suii-

graiitedif named therein appear proper to be allowed and jiaid. the liiial

Or notice
ot credit

Kiven

tafe"e>J°T' whom the notice of credit is given may apply to the Court or

'"""' '"''"'
a .Tuilge to fix. by reference to a Master or otherwise, tlip
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amounts propiT to Iw allowed nn.l imul insl.'oil of llic nn.ounis »«» •"

uiMiii""''! ill tho iioticc. Sir Cm. IIul.'- -I.^'l. :i"i'<.

Coil. Kiii™ 355 to STiN. Those llulw. wire taken tr.iui ( b.v. O.

^Vnotlce of credit mu.t be «iven betore the jlny for !'">"><•"'
''i^lljri'n.l

,,rive.; »ee nl.o Kn„tli„u,r v. Harbrr. 1 l'.h.v. Ch. '...S N" ice of „ „,„,,

^«lit of oaTlnentu, or renM. ivhicL Imve lieen received nft.'r Ihe (lnyi,f„„ ,l«y

"xHifor "edeniptloli, need not be ,iven: .ee R«le 3W. n..te. Sud."- ,».>u,h,..

„,™™t« do not affect the ptaintir. ri«ht to a linnl order. uide.»

Seed thev amount to a total Mtinirol«hment of the debt: .\nli.Mil

fnm. Mull- U. B. .S..r|/. v. Kaiitr. tC. I.. T. «W.

\ nen- day wan appointed where nccountK bad been nlleied by a

iieiv iirniDBemeoI between III* plniiililf anJ defendant n» to imyiiieut^

;

iltC'tlum V. C'd«ton, 1 O, L. R. iMO.

The procedure prescribed by this Hulc mint be followed, mid it i«

11,1- .iioiifh 10 entitle a plaintiff to a linnl order, after the niconnt has

been flumped, to state on nffldavit that the outgoings have exceedejl

tlir reii'ilil" sinte th" dille of the reiiort :
fV,ri»(ir« v. /'. .;». Ill 1. K.

j:a.

When notice has ben itiven under this Riili. or the pnyiiiciit on

mniint has lieeu made after iho day fiie<l f.n redemption, ill.' linnl

onl.T ninv be obtained notwithstanding tlie allernti.ni in ihe »tnie

of the account, withont appointinc any new dny :
Ih.

In an attiun for foreclostiro or >ale. or for recovery „;;,;°i;,

rtpapeil pvoyjerly for defntilt in pay-
;'™;i,""''

of interest, or of an instalment of the principal, tho l;"[«^™'
(,f ]...-.^('ssion of any niort,

nieut '

deffiiaant may. before jmlsniicnt. iiMn,. to dismiss the action n,.m^oi

upon paying into Court the aiiionnt then due for princiiial. .mi .0,1..

interest and costs. Con. Hide 3."i!i.

Tnlten from Chy. O. 461. and R. S. O. 1877. c. 51. s. 71.

This Rule applies before judgment. After judgment lliilr :»'.> iipplics.

The Itiilr in terms is contine.1 to actions tor foreclosure. ""'''"',':
?,'^„

Mil». nnd for recovery of possession of raortgnged property for detnulr ;,i,,i.„„,
,„,

in payment of principal or inte^e^t ; liiit it has been held thnt n n.,ieini.iion

uiorririigor bringing an action for redemption is within the e.)'iity

of this Hill:- tloorc v. Mirrilt. >\ lir. ."Wi: [loniun v. Fniliik.

:] c;r. VM: see malm. Tulce v. Ilintnti. I) Out. App. •';!: but

ji pliiinntf in nn notion for redemlition clniming the benefit ot

iliis ttiilr is not entitled to sij months for pn...uent of flic

instalment in default: Dorni/a t. Fratick. »upru. Tile Kii(r is held

not to apulv wliere the mortgagee is seeking to enforce a power of

sale- Rotci^t.oi, v. ;/c(»- .iu^fon. 8 C. 1.. T. U\ : nor where be is

suing solelv on the covenant tor payment, even though the principal

hns become due bv virtue of an accelerntioti clause in the mortgage

:

ll,7..„i V. lumnlcll ir. P. K. 254.

I'onnerlv when tlo- pi ituipnl money due under a mnrfcnge was ji<.rt)fai.-.r

not paid off nt the date at which it was rovenanted to be paid, thejinwms^^

mortgagee was entitled to sis montlis' notice ot piiymont. or sj^s
;,„, ,,.,1,,,

uonths' interest- Ul'h<n<- v. D<nU. lilake. V.r.. 7th June. 18. . : .i>;i„o..ih-

iiiid see Rr Hna>t'ni. -J lint. S4 ; 7'r»-» .« f-oini Co. v. fviit^S P. ."
^™';;J;,;;';,.

Of.;'.' \,chh«h\ v. PuiUUiut (t Lm<i .Is^ociofioii. 15 Out. 23t :
S"""»

j,m.,.e.T

v .••until IWIl :l Cli. "'I': 'i5 I" T- -W '•
notice was not n.'.'.'ssnry
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wliriv tUe «il montll«' iut»ie»t »«. piiid ;
^o*i..or> v. Eiorn, 111 1.

T. IS; but n mortsaif.' I'rlngllif on aL-tion r.ir .nle. or '"'^•l"''"-'- "'

(nkui; .tep» lo I'utorw pojmrnt, could uot insUt on jetting .is

urn !» Sc/"t |>.yment or In d.f.ult tluTeot .1. montl,.' ln,..,v.r

:

ai Cb 1> '!T"- 41) L. T. 2-Kl; Uuoill v. fciulli, 1»1"1, 1 Cb. MS.

nor TOubl'n uTo'ttjogi-o who ..nterwl Into po»i.<...l..ii
:
B.<n" >*";"•

Z.™ or who pro "-.I hi. claim in a partition action; ftcHouW,,.;.
'

nt' M; and ..< /.. re Mo,.. 31 Cb. U. U"; M L. T 41; nor a.,

;, ui able niortBUg..: by d.po.it ot t.tle deed. :

f
'.t.-l/craW r T,u.Uc.

7;,H,°"l 1802 1 Cb. 3S.-.: liO L. T. ITS. This r.itbt to >ii ni.iu.l,.

notice or kIi uiomb.' interrat. doe, not eii.t in the caw of a morts_;s''

Mde att.r U. .Iul.v. IHS.. uni™ tbere i. an „pr«. , .,ml. ,h.

Ib.Tein I., tbot rff-ct ; ... It. S. O. c. U'l. «. 1. ;
«ee 11. S. I

.
c 1.,.

Mtb..iisb. lifter ndion for tori-clo-ur.. brnnsbt. ii mortiliii.-.;r iim>. m
nii'v time l«fore juJifuient, tender the aniraiiit duo wllb inl.'r.>

the date of ten.U'i. mid tlie plaintiff i« bound to accept .t. yet «.

mlBment. it bas n held, in Enjlimd. tl.nt a det..n.lnMt >--:v..tM

"i'r.t -i. mi.i.fli. allowed for re,l_en,„tion w thou, ibc con,-...,

„ .1.. iibiin.iff- Hill r. Roirl«»d,. 1WI7. J Cb. 301. I.ul imn U-<v

fir liie .tatute, "ovc rclVr...! to ivould ciial.l,. a def Ian. to ,i.. -.

In llntario.

r.iou (li-fimlt in iinymi.nt of any iiiMiiliuout of principiil. or iiit..r..«i.

1. the morlBasee ba. a r.sht. without any exprcs, ..ipnlnt.on to that

effect to call in the whole amount ai'i-iired by tb.' niortsiis.-: • "i"

V lIcIlM 3 Gr. 3H ; but this right may be Quallhed by the expr.-

siiimlation of the parties, a?, for instance, wlicf lure was iin .v

pr« proviso that in default of payment of an, instalment of ne-t

tor six month-, the whole principal money should becom.. >a>aM.

.

rwa. held that a suit tor foreclosure would not lie until the a,.-e

ot the six months; Parkrr y. The Vu.e 'irmrrr,' A«<.r...(».i. _. ...

170 Where there was a proviso uoceLrntioB payment ot prhi.niil

and interest in the event ot the morga-ir mortgaging or otherwise

Incumberira! llie property, or sufferins it to become liable to s,,!.

or raxe:..Tt was held that a voluntary assignment i, '.J-'v™.-^ 7;
not within the proviso: .ycA'ov v. .UrF.iW.i".-. m (,r. ..4... I m ei i

clause nccellrntiDB payment of mortgage money in the event of d..

fault a mortBaeee. who iieslecr, to call iii the morti;ai:.- luoie:- pn,

'""ii lo the proviso, cannot in a redemption action treat the sun,-.

which the payment is accelerote.1. as overdue, and ilniiu intw.-i

thereon; .l/cf.e,T,i v. illlhT. 2" f.r. fiSi.

It was held hv Spraai.-. ('.. thill evin tliooitb tle'n- li" m; i>. ;--

stipuliui.o, ill the mortsau-e. that in default ot payioent ot any iii.iaP

'

,1 ! le whole morisa.,. iiion,., -bull o.i.e ,i«yabl.-..tbe monsa^-r

ma" „'.vertheless. after detaul,. clain, the benefit of tb,s Ruir: (Jo

iii.l; V Hum. - P. R. i'.Sl; end s.s- Aun),/. v. ( oiiicme. 1, (.1. .i--'

'

t in r»l.r V. rn,.t„n. :l Om. .\p|.. ra. Mo.s. (•.J..V.. expressed :i

doubt wlietber 111.. Court had ,„iy l.ower to relieve against such .

-«— '.ipula i.n 'itlier uniler this /,»/.. or. under its inberen, )n";-1.,o
;•;;

to relieve against p.lialties. and forteitufs ; and see (,r,»T«l f r../;

I fl7.co«iitVo. V. Gfe,,. 4S L. T. l.'<2. It cannot, therefore, be said

to be , ear that th.. ilul- applins to cases where there is an expr.--

proviso accelerating the payment ot the mortease del,t in the etni.t

ot default. , . „ , ^

\A'bc,... ., ilefi'iiiiant moves to stay proceedinits meler tin- Kw/c. c-

ii'poino n,av obtain the stay, on payment of the interest calc.lated "P '-«";;

li«''galeJ.v ?„:' c.,i„ ,l,,y. an.! is not obliged to pay it. up to the time ot miltin?

ot Insta-
ll,ml „hnl
[imoniit

]ia>itiei,t,

how •on-

stracil.

)>ri.viHO Ini

ai.i't'leralii

dttnult.
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,1„. u|,plic.tlon: Utru .ian v. Mur,.,,. li 'il. STS'. I«''; K "'",,;"';,''

'l«.,t J«.lr™ to P..V OH the wliole »uiount or tU. uiorlk-n«j^_
''r^V ,

,„„n,aiiee c-.onot relus.' to acwpt it ; f,».;- v U',«.. J 1
.

11. 1

r„h„.. 1«>S 1 qTB. M;i ; TS L. T. 2ia; Hr M/i-. lH'.i>. . i;. 11. - .

>L T TSI; althoUBli in ii redempllou .ult li- u.lvlit u..t U. Im.uul

10 accept mor.. tbaii ili'' iii.lalmenti. In arrear :
.cv inlmii v. .\.l....u.

J o. L. II. 500.

liOl

Roln
sm. 9w

/..,,

Mn,l...., K.' -U

.fii olilaliic'l. to
All application uia.v !,. m:i.lr, ufi.r juOjltielit

htay proceedings on I'ayiu'iu of tli- arrears

Tbe making of a iii"ti„ii lo »tay procw.lint- on pa.vuKUt of l-iitj.

,,l„,l ami interest i- innnl- » tHwl.T :
A ii„l v. I,;l-

l,.l„: 1" Cb. U. HI".

8S». Ill an action for tbe [nirpn-e and tiu.Lr tlie cuTUin-
j^J

-uiuces specifie.1 in liule 3SS, the Jefenildiit imiv uiove to
);;

stav the proceedings in the action, i-.tter judgiiieiit. Init hctore
|.;

sde or flnnl for.Hln.iav. or recoiei-y of l..."e^-l..ll ol the,,,,

mortgaged property, ipon paying into Coiiit the ainoiiiit then

due for principal, iiiifre-t and on-t-. Con. liiih' 3110.

Talci'n from Chy. O. iK

S,,' notes to ii:ilc 3^s.

lhi« and the pre<'.'.iins Itiilr in tern.* estcnJ only i,. ci,--"- of for.-

,.|„-ure. or sale, or r. M..ry of po-.-.-on of tl,.- loon;..,...! pfnu-e.

rl... relief provided for Ijy them, therefor,-, cnnnot li.' civen in
,

•

nction on tbe covenant tlmush it he for the wliole ol tie- morti

nioion- due iin.hr an acf.-leintion oliin<e: tl il«ou v. ton,/./", i i-

ri. 2:4.

Tl i- llul, .iocs not apply wh-,,.. ,ift-r j.i.limi...^t. il... poin- esi.e

to :in extension of tile time f ,r pii.Mii.nt hy Ml.t;lllii -nl-. ll. nn

ei,nt of the mongapir making il fault he lias no risiit on piiyttient

,.i instalments in arrcar umler the agreement, to have tli._ proc liii^-

stav.,1: .« Sa.. V. Bi.w... S rh. I'.^li".!; .If.f..""". v. ( ..-'.". I l>.

1.. li. 240, ; '0.

.\fter payment Ims l,ee„ ma.l-. mi.ier tills Buh. of the inslaliuentss

in arrear. it is irr.'L-ular for tl..' plaintiH to take .'"ly or.li. r pi"uM.,i-^^

Mii- in the action, until another iiisialuient tall- iloe
:

i«,,.iii x.,

Ho/)Aiii». 4 Gr. 4:il : ami s.'e «»l< '£<•<

S»0. V\Tiero an appliontir.], i- r.iadi' to stay t!io imwd-

in-s under Rule .1>i'.1. the .iud^ment may afterward- he en- ,

fortrd. hv order of tlie Court, upon -uhsequent detaiilt in ;

the iinyment of a further in-tnlmeiit of the prinfipnl. or of

tiio interest. Con. Rule 3i'.l.

Taken from Chy. O. 4C,3.

Where, after a jn.lanient of torcclns.ire, the proc-eiliiv.:- il.' stnve.l

nn.ler Bvlc :isn. on a snl,se.iuenr .lefault heinc o.r>le. on the plain.

f-.-r: nppne"MoR ^o epforee the jmlcQient. an'l the rtef.-n'lnnt a-kinc

ti.r "a tiirtloT stav on payment of the arreat-. an or.ler may he uia'le

.Urectin- pavm.-n't of the whole sum in sis moiitli-. ami in default

;i,cHeet
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rHrfctioti"

whtn
Vlftihtirr ill

tulM funtlowiir.'. with lilnrty t» the dt-ffmlnnt to \my the armn (..nli

wn,tH. wirh. iiml Iq that *'Vi»nt Mtnyiug th^ priKw<!initi : Strachnn v. IhiH,,,

1 thy. Cb. U.

Suuit" »> In n redemption nction. on default of payment beiD^r

iiuidf iHTordiiijr to tlie report, the defendant ^hall he entitled.

on lui <'j- parte application to the Court or a .Judge, to a fliml

order of f()re(io8ure against the plaintitT, or to an order di-

nii>r.in^' t)ie action with cost* to be paid by the plaintiff tn ilu*

i!.-fpndfint. forthwith after taxation thereof. Con. Rule 3(1.'.

Sf-P Utilf4 3Hr>, :tn2, nnd Dotw.

As to Ihf evid*'iu'f uf unn-piiyiiimt :
"t'e huck»ry v. t'(»c. tW L. T.

i'lU.

Th^ Court way in a projit-r niM* i'Xi«'mi the tinip for redempti.rti

at anv riuii- twrnr** a tinal onlfi of <ili>u>l)t<«nl, or for»'<lo«ure
:

C''W(i»i-

H,.n ^
.hff^ru, 1«K1. 1 Cb. tVW ; T-* L. T. 18.

JI»SI In a redemption nction where the plaintiff is -1^-

tliuul fuifcloBcd. directions may he given either hy the liinl

order foreclosing the plaintitf. or hy fiuh^ieqiient order^i. tli;i.

all nece<<rtry imiuirie;* he niniie. aci-oiinlii taken and proctrii-

iIl,u'^ had for redi*niption or fomlo^uie. oi redemption -m

-iiie, as against any ^uh-tquent incumbrancers, or for tdr

adjustment of the relative rights and liabilities of the oripinul

ilffendantf* i\> jiniong themselves, and such order shall liuvr

the same force and effect ns a judjruipnt obtained by the oriin-

nal defendant, (.'on. Itule .1*i;l.

The prnvinioDt nf thin RhU neem tn hi' hflt*wl nn Chy. (>. 4*W.

Tlif (li»mi8iial of an nctiod fnr redemption hy n inMrtirnilor umi;iI1\

..p«-int.-s 11^ n fnr«K'!osiirp ; nml wlifre n bill <li<l mil proy rwlemptinn.

hnt n ilprrcf for r»^*iuption wan (trnnted. it ivoiild **^m a subswiu'iit

(liMnii'*NnI operntcil ni« a forwIoRurc : CormraU v. llmrioil. TJ <;r.

;U18-. but ihit» in not tb* cam where the mortRnite is by ilppwit of titi-'

dwiN. Itt'ciuise in such a rnse n jmlftment of forecIoMure wouM pr>

virle for the execution of a legn! mortpafte. but the men* disnii'«fii "f

an n<tion to redt^m cannot have that effwt. though it may prfclu^^'

the niortgagor from brinfinfc another action to redeem: Marshall

Shnirxtfuri/. L. U. 1" Chy. "J.Ml: It would -fi-m. howevnr. limt iii.

defendant, on obtiiininp the dismissal, uiiiy iil-o obtain an ordt'f i-y

til-' «bwohite foiiveyaiiie xf the property: sff note ^uimi. p. ?">Tk

Where an action for rfdemption if> brought by a second mortsai:*"

and he in foreclosed, the niortirncor. aw w^'ll as the tiret mortgaKe.'. hn-

a right to have n day appointed for tlie rwlfinptioii of the first mort-

gage by the uiortitatfor : McKi)in'iii v. Avilernan. IK Or. 684. Tli-

defendant who is souirht to be redeemed, need not. unless he pleas'-,

proceed under this Kulr. and ht- cannot b.- deprived of costs of any

«,i!.^u.;iicnt P'tion ft-r for-closnip. or r.-d-iuiition. for not hnHne don-'

so : lb.

of ftl-tl<lll

lor re-

demptinti
o)>t-nite« u

:

for«."lo"ure.

Sub«ei|iient

yrocefdiri^r"
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WlitTf fl iiecou*i mortgogw '

iiiiTiKHKt* and to for*clo««' !h«

ilir Biilou nny l» iliiiuitwil n

III.' iii.irtKBIor. with co»t«: //'

. It'jrii I .. 1'

'nr;. '11

K. rtOS

. prior tllM
iptlon, *W, JM.

,. •>. mill

1 M L.

,,„r.. u,.,-«ory to ,'j-;™i-

• of I'l- I'.-' IMTiCKl nl' •l»U'""ll"

I, 111 I* "lit- inontli.

.,( til.'

Action not
l.inlMIf

lit uiarriaicv.

SMI. Ill mortgofii' lutii.iit >' >

fix ilntL. for mlemiilion after tlio Inii

-n months, thv further time nl!"' !'

li„l,.» 23 .luiif. IW'I. 1.11I'-

ll.liiie ll.l« Itulr 111., iirn. llOH wn. t,i iillnw .n.li per "f '-' "t

i.iita i.ii««iilv«.|v piitillKl 111 nKli.t.111. tliri-f ui.imlin from Ihf toiiiDf

•iiliiu'<liii.|it net niK rwpMtivHy. Inniiiil)riinr<.rii hnviiiit •

.,..nw li.'ll liv niMll.. wiTf .0f.....i.iv..|,v nllimoil -ncll i; --l'"'"'*

,1,1, In „r,lfr of Ib-lr prlorillfn. liol "In"- T*,' rr,,lil«n !! »l If

Til >1 11 ,-. 7Hi. exfriilloi. cmlltor. hiivp Ik'™ t.iilMhpr (Iv'ti ono

iliiy f.ir i.Hl,i,ipli,ili. Iliflr ,ir,l-r ,.f [irlnrltj ...lijollilly l-illB tliiit ot

th,. lir-t *.x,.,-iillon rrt'illror: wt note to HuW 7rit>.

IliM t,.riii« „( tlii» lluU are probnhly wl.l.. cnouiih to l„. nppli'i'ljl'

,„ 111., lini.. f. !» nivrii to II mortimeor. ivIutp foreclo«ur.. i- oiilcr,'.!

iitl.v an iili'irtlvp «nlp; "» not" to Kiilr :17S.

14. Transmission of Interest pemhnU lile.

8*4. An notion shall not become nhntnl by reason of the

marriage, death, or liankniptcy of any of the parties, if the

,'n.i-.. of action survive* or continues, and shall not becopie ^..^.^

,lef.<tivc hv the assifmiuciit. creation, or .levoUitinn of any wi»j.^,

eslnte or title pen.lnilf Hie. Ami whether the cau-e of action i,„i«„,i

survives or not. there shall he no ahntemeiit hy reason of the

death of either party hetweeu tli,' verdict or fimliUL' of the

issues of fact ami the ju.lpiient. hut judpuent may in such

case he entered nntwithstandini! the death. Con. T?ule I'.'JO.

Stiiite US F.nL-. I1«S.'1> n. ITS. esc-pt thnt the Eni:. Role is made to

npply p. " n rnn^.' or inntter " in..te,i,l of ' nn aeiion " only.

Til.. forni.T Kiis". 11. "f l-<Tr.. D. ."lO. r. 1. "liidi "n« lilw Iliis ""''

ill applviof "tilv to ,in
• ii,ti,vn." viis li.M "t iiopl.v m « p.titloii

.
H'

Wl-i,!..' 1 rh. D. 82: Re Dtiumr. W. X. ISTH. I'.IO; Imt not to n

rlinriiinil oriler : Fh„i,y v. nimU. 4 'i. H. D. 102.
^

See the ,l,.|init]on

"f "netion " in sec. 2 of the .Tii.l. .\ft. n'l-l li»lf C, l. i.

Where after arBiiraent before the ("onrr. ami Imfore the deliverlnir l»aili

i.f jiiilmnent. a partv .lies, it Tvmihl «eei,i that no order to contiiine^«»«'

pro,*,,lings is ners'ssar.v to enable the I'onit t,, (tire jiidirment : but
,„:i j„

the partv in whose favour the jniljinient is. or his personal repre- u„iut

-ent;itive. if he be ,lead. is entitled to have jnflcinent pronounced and

entered as of the date on whieh the arKtinieiit took place : ErroutI v.

C'nitlhiirit 1WI7 " <*b. TiTA, mv\ see 2 Wtlliains' Saund.. part II..

imues 72.,'. 72o; Kioir. V. It,-'.. 12 .\. & E. 17.1; l/i7e« v. U'.iirih. :t

i> .'« I., l.r, : i;,7fj V. 1l-,!)i.,ni«. Q. R 47; Co.iili'r v, Ifner, 1 Str.

{ll\: (.,Hi,.-.,i, V. IMUr. 211 n..nv. n:,.'. ;
/,-,..i|..„ v. Tniiiah. 12 I'.
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B. 40ti-. Moor v. Hobut^. a C B. N. S. HW : ^''"'""'LJ;
/'<''''"/ ^

Ha. 157: and see (.'o«/«rf v. Bouchard, 21 S. C. B. 281.

Where in iguuruuef of tlie dealli "f tli.* itlaiiitifE, after ihf iirgiiit,. .

ji Lertiticati' o£ the Court of Appt'iil was issued dated ns of tli- u

of pronouncing judgment, tlie certiticnte was, on the ex parW ai'pli. .

tion of detVudout, amended so ii>* to in'nr il»t?' us oE tlie day ni i;i

argument and \va« ordered to be cnleri'd ns of that dntf^: (imn} <

Harper. 3 O. L. K. (Jua.

A special direction should be got from the Court to date and <
.

i

the judgment when delivered as of the date of the argument, otli'-rv* i^

it has to bear date a;^ of the day it is prouounci-d (see Riilr *\-2'.>'

wiwh will make it apparently defective on its face. In Huntvi'jl',.

v. AtlriH. before the Judicial Committee of thft Privy Council. - ;

'

Aug.. ISii:.*, where the respondent died after argument of an ai i" ::

but before judgment, the Committee directwl the action to \m- i.

vived before the Order in CoufL'', emltodyiiig the judgment wa« i«-i!'

and an order of revivor was , fl<l. by th.^ Committee accordingly i^

rrf. D. W. Saundfis. '>f counsel for appellants] An action for in:

cannot be revived in tiie name of an assienee who obtniiis an 0—1:::

menr of the ciniin livf.ri^ jiidsmeoit. thoudi iifrer a verdict: lihn.- •

\..xrhiiiir. 15 p. R. 211.

Where a party die^ after judgDH'nt. lait before it has liivi; il;:t

np .and entered, rln' jii'iL'n:i-nt mu«l be drawn up and issued befnr. rl

order to continue proceedings is issued: pee liraminh v. Pmo' ,•

1 Chy. Ch. 32". diilhniith v. ArniHtrong. lb.. 33.

^^^lere before the (onfirmation of the Master's report appoint;;

a committee of a lunatic and proj.ounding a scheme for niainteniii;

till* lunatic dit'd. notwithsrandiiiL' his death, an order was mad<\ '\

executors of the ibcensed i oiisfntin^'. '"'^'r tin- conl;rmalion "f i!

Masters report, th- dis-'harL-e of t!.-- r..mii!itl.*e. ;U!d the surreiidi r

his bond: Re fiarur,. 1 O. L- R. 40".

If the death or change of interest takes place before die wji:

served, the action cannot be revived or continued: Wntsmi v. li'u .

Chy. Ch. 205; and ^e,. F',><trr v. Wanl. I.. R. Ir. 447.

The Ji»1r applies where both parties die pendiiip: an action: S'V

V. f}or„}p. 30 L. R. Ir. 208.

For the practice where a party dies pendinc nn appeal: see not

Itnh- 3!m;. p. tn2.

There is nothin? in the /Jii/c, en this subject to alter the exi-'i

law as to what causes of action dn. and wliat do nr>t, survive; t'

'where the cause of action, or the interest of the party is teriiMi,:r

hv death, etc.. the action is at an end: TlviirrODx v. Grant. 4 C. P
40- Kirk V. T"-i<i. 21 Ch. P. 4S4 : .\xhl>„ v. TaiiJ^r. 10 Ch. D, ''

27 W. R. 22S: no^rkr,- v. E' /»«. 15 Q. B. D. -.«.-,: 53 L. T. s.

ppp notes to RuJr :'0t'. Nor i* there nnythinc to preserve tn .i

person a riclit of action, which, by the ordinary rules of Inw. I

prspcd from him. Thus, on the b.nnkniptcy of a plnintifF. wh"n

rieht of action is one which passes to the trustee, the action cnn'

he carried on bv the bankrupt, but only by the trustee; Jnrk-Mt.n

yoffh-Enittfr.' Ru. Cr,.. T. Ch. P. S44 : Wnrd-r v. Sntn^d^r.". 10 t}.

I). 114: see also Fvuini v. Carte. 17 Ch. D. 100 : fipUij v. U'»i. 1<*'

1 Q. U. 513. If. in «uch a case, there are two trustees, and oiv

fuses to CO on. tlie nilier may do s,,. and make his ro-trnstei' n 'l"l'

dant: -laclxfin v. \nrth-i:ai>tfrii Ri'.. xiipra.
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Wht-ii ft. I

\MthlHlt

, „„„ the .leath, hrfoiv j,„ls,i,eut. of th,. .ole !>™et, ...T m, «!..« Bttl. 394.

I,,,, If ,111 lu-tion i» iTouBht mul,.r Tin- FaM .Icc.Jcnf- icl d •
S- O.

s' 7 10(11 the nrti.in . ..i,i,- to an en.l. It cannot he .o„tinue.l

„; ihe' benefit o« the l,ei,.-tieiary-s estate, nor can a ^'^
f"'""

??

!', mllit l)v the h,.:ie.i<iai-.v« i...r.onal rei.resentative: McHifil, ^. U-

T. Itailicay. 2 O. L. R. W").

The nresent Rule aiiplies to enable the action to be proeeedeil with

rr'°;,r=^^;;,:^?^r^^^

Kr..!";^j;,i "^ :nr;i; -r;;:;f:f t^^ni-rx;

fl m rtt -erve notice on the tnistee. ot the hank™,... .t they

™
h..,l to do so: as thev ileelined. the suit was heW not to be letet-

Ive and the trial was oidered ,o proceed:/./'^. viMmm.cC. , ( h. V.

;i<is; see also Walker v. Blarkmon: V>
.
N. 1S.«. 11-

Where partners have recovered a jndsnunr. and one of them dies.

,he action survives, so that the snrvivins p.ir.ner i""^ '™'- ^^""

,",„: /l«r,V,, V. A„dr.,r>. 2» Sol. .lonr. 411; ^^. N. l>-*»- M.

\n an action for damages for misrepresentations affain.t several

,1,. n.l^nt . one defendant died after issue joined. It was held hat

,,,!. "«ion conld he pro..eede,l with acains, the snrvivors
:
BcW, v.

\,,h,u. » Ont. :iS.-i.

Where, however, the cause of action d.o.s ""'/>";™-, '"/ r' Th ".S
tiine in. some person who is before the <"""; ^c >'"/;'- '^4 .'I,'""

II nil- n" L T. X;:-. ynrhnm V. .\or!."iii. 1«H. 1 J. 11. +>>
.

'"

I T rillT c.;,.. where a ..I- plaintiff or defendant dies or Ijecomes

;,iknipt. the action abates - •'jf™- /^'i:';';; ^

.^''ilj';''" „V,,,^,"

„,... T Ch. D. 411 ; Jark,,,,, v. V. B. Rv. ' 0.. - < h. !>. »44 «; ;

V nicUr i:i Ch. p. 11"! ; Wnr.lrr v. .^auaifcr.. 1" Q. !.. 1>. lH- "nil

noner't. ontnue it must be obtained under the -„l,se„,,ent ««?--.

Tv the proper parties. «„R,r v. m„rf;»o„. ,„.™; .,an„..,.. ..

sl,i»hoin; 11 P. I>- Wi: see Ruir, J95. 396.

Where an action becomes defe.tive by the death ot a necessary

„.,, vor tl" dissolution of a corporation which i- a necessary par 5-.

I ilie dutv of the solicitor who has acted tor sucli party to not >

„ „ L e Pimv of the detect; ,.nd he may make himself person.illy

,

" rl ordered to pay costs lost in oonsennence of the proceed-

.s liein. carried on after such defect has
"T'-''"'

'' .''"''"'^'^^'j''.

„;, as solicitor, or fails to notify the opposite part; ot_ the delict.

:",,».,« V. .Vcr Bw«(o" Co., li««l. 1 Ch. 4:1: <! I.. T. 4.,,.

(in the bankruptcy ot plaintiff, the ,l..f..,idai.l. wishiuB to have the

a,-,i„n dismissed for want of prosecution, was r,v,mred t"?'ve notice

to the trustee; Wnght v. ,-<„iWo« Rll. I « ^ <''"]''' '"^ "'""

R' Mkiii^. 1 Ch. D. 82: diwirnn v. hfid^r. t, F. it. lli.

In an action by the in,lor-er ot a bill of esclian=e aaaiii>t the

drawer wlio had become bankrupt, and suffered .in.Iirment by detnult.

th,. trii-te.. npidie.1 tor leave to detenil. compiainiiiB that judgment

l,.,d 1 1, snapped, (iuain. .1.. said. - It is only a question ot terms.

1 will order the juditment to be set aside on payment 0; cists, and that

the trustee he at liberty to .letend ill th Hue of the debtor
;

i;.,.M.ird V I'w,!'-. W. N. 1S7.-. -Jod; 1 charl. (Ii. iVi. 1^'..



I

606

Rule 390

As-iiiii-

lUfril I'fn-

litutf },it.

CONSULIL'ATKH KILES.

SttS. Ill .a-o of im a-MghitiL-m. i-reatioii nr iU-.nlmmii .

anv Cytale .-r title jn'inlent^ Utt. tlie action may he coutiuu.-

Itv or against the person to or upon whom -ueh estate or tu;.-

ha- come or ilevolved. Lou. Kule (1'21.

Identical with the Eng. (1883' R. ISO.

An tirder undfr Itiih' 31*tt is nwfsuftry tn nl.tniii rh'> Mii^fit nf ii,-

Rale.

\Miert- an nrti"n is carriM au by a plaintiff afu'r hi- lia- |i. i'.l

with his iiut'ifrti. it must lif (lisun>si'(l : Itiiji'T v. H'-iil'tH". -"-• <:'

580; the action can only l)e properly carried on by thp tnuisiV-n'.' ln-i

obtaining an order under this Iiu}v making himself plaintiff.

Incumbrancers, or purrhnsers, Iwvnmim: such iifiei- writ mi''<I ".i

and a lit pfndeiM rejtisteTftd. will be bi.iuid b.\ itu' judRnient. and ivA
not bt' maile parties whether tlip plaintiff hiiv<> notice of them or not

Dan. Pr., 5th ed.. 242: 6th ed.. JiHi. 21M1 ; liohxon v. .lrr;Hc. 2"* iJr,

4<)7: »ee \Vallhridge v. Mnrtiu. 'J Cliv. rh. -To; Nirnr \. Luu-h/hi. I'l

<;h. D. 426; 16 Ch. D. T-M : />.>.././« Tru^tit-'* v. H/m-^/.'mi-. 28 Cb. I-,

:iS: Kiirf. V. RuHtn. i'. <'h. I"". li;0. iUlt in oahes wh^re thfie has li.-ii

and li loiiveynncf 1- n-

Dan. I*r. 243: and iii.u-
a change in ownership of the it-snl e^tntt^

Miiircd. i; may bi' necessary to add partiew

to Rule rtf>l*.

.VjhI a person who. afiiT rhf institution

aciiuiree nn interwt in. or :'. •hiini against,

mar. oi, liiR own application, bi' added an a

V. Si'Uon. 2 O. L. R. SiW).

of a fort'rlu>Mre ai-i m
the iiioriL'ai:''<l pr**iiii<.

parry defendant : (ri'w

ill Mich

, .Uf.M-.*. 21 (I

addrd l>v th>

. 9I>: s.'.' Loir

of -.Hhje-'t of

ai'tioii.

Additional partiw may I

a iir<rcii)C order, Mntth^r^
1 Sni. & (Jiff. 123 I bnr not parti-*- who acinirwl rbfir inti-rcst

action; \tcK"':i< v. Mflh.m.vll. I". (Jr. 442-

WHiether an agreement respeetinp the as^^iciunHit of thi'

of an action made with persons not parriw. pr»firntr litr. rmdi

action dt'fccliv. dfi'i'iids upon tbf iiatnr.' of rhf avT-i'inin

whether, accordinjr to tr*i lecn! effect, th--
< 'ourt lan irive tlif

dninieii without the addition of the other persons: ScvU v. Iti

9 C. L. T. IHl.

147. for 111.- bent'lit of -r.

tilt' assicnec an ''xisiinK >:

plaiiJtitT I'

Au afviffnment umler IJ.

has lot the effect of trandferrinj: to

anion, to which thf asuicnor was t-ntitlwi. to s

btini: in fraud of creditors: (io'jr v. Ihniiifu".

Ido

14 !>.

i^uftrc. -vhethtT an a

bff nv juu.iiient. if mad'

entitle the o-wiirne.' to u

own nami'. Sw uiidt-r

till' amcndint'iit by I'lO V
mid noti"i to >.. ."s i'

p. n:j.

sicnnicnt of a vfr<ii< t

as provided by .lud. \
itain an order to carry
.c. .> ).-,. ,,f tin- .Ind,

r. 1.-. s. r.. Ithiir \. .1>

I, .vM/ofi, II. f.T and 2" i-:

ion f'T i"i

:... will no
ediiiK^^ ill h

.\'-

l^ti,

ItuU- 2<H1 has h^n also siiiplieil to add piirti"-. fn

'• <
'h. P. 1'!'*. to add a person at hi-* own rt'iiuf^t to wli

as!<iznmenr />< uilnitr lit' hiid ht'tfi niadf b\

LanMot.. ItV (1i. I). 121. on defendant's

n-honi thf plaintiff harl assijrntvi his in

I niai- l»* -ifin-'d till

iiiitinui'ii in th.'

.i^:- -
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Wliere i\u assignei' fur tri'ifitor.s hud inailf ii fouiiU'ouiiM- of iiitR«lt396.

iiciion fiiuimeiicwl by Uiui, aud .vaw sLibMnjueutly removed, ami n mw
u»ignee appointed '- bis place, it was lu-id tliat siit-b new a»si^u-'f

mis'it obtiitn an ordfi- making liinist-lf plaintiff iu tlie action, and cou-

iltiiii' it in bii4 own name, leuviug the dcfeudaiit to move to stay it. or

pleaii the compromise in bur; nnd that this ™urs*; was prefei-.bh- to

rtirwtiiig an issue a-s to the validitv of the conipromise :
Ihiiniituu \

Herniton, 18 P. R. 139.

I'his liule iu terms ai)plieM only to devolutions or aijsigiuuients AmiKiniieiit

I
I,„ir Uii\ and it bus b^'t-n heM n^t to apply to assignments or devo-'*"^;''^'"'^'

liitiniis of interest after tiual judgment: Atiy.-iJrPn, v. /tirHUHff/iciii.
""'"

!.">rh. \i. 4211: where tlie action is at an end: Aniwm v. Smith. 40

( h. 1». .'"70: but see FhitliiJ.^ v, /V,j-, 8 P. K. .'1
: but in ii foreclosure

action, where a paity had assigned his interest after judgment, the

nssi'^nee was made a party, after order for foreclosure absolute:

1'iniiiibcll V. Holt/land. 7 Cb. I>. ItiO ; aud see Itrigkam v. Umitli. 'S

Chy. Cb. 207: ForesteiH v. l*egg. lit p. U -54; where the assignment

[Ilk.- pliuv ]n-iithtitr liti ihe urder must be obtained before judg-

iiieiii : Mi'll V. I'an: ii V. It. r><J4, where it was held that persons to

wiioui defendants had assigned iniuhnlr litr. could not be added after

jud^jLieut and declared bound by it. where they clainmd tn br entitled

iiiil'-pendently of the as-iiiinnient : and see \riiisiiii v. ^Sniith. i-uiirn.

An order adding a trustee in bankrujitey under this Rule as a de-

fiiidant for discovery only, was set aside as improper; .S'i/ihoik/s v.

liti, Ba.iik. 79 L. T. Jour. 175.

Where a trustee in biinkruptey. suuig as snrli. is removed, aud a '""""'-

WW trustee appointed, tb.- latter must obtain an order to <'""tinue|^'J^i"^'J^'^^^^

tlie action: Pnoky's Trunif \. \\h,-tham. 28 (*h. U. 'Sx.

Where a iierson issuing iin nrder to continue proceeding.- is barred

t)v the Statute of Liraitntions, the order will be set aside on niotioii

;

.Ih]> \. Jnlinstoiw, 1893. 1 <^ H. 25.

Where a person claiming to be assignee of the plainrifT. obtains an
i.nl.T under this Hiili: the original plaintiff, if be disputes the ii>sii;n-

uieTit. niny move to set the order aside; Fixke}! v. Incr. S P. It. 147.

A- to persons itilen'-inj iti ihe subject iiiHtier oi the liugation I'it-.iu"
.

Hill, cunie into bein;: aft-r tb.- roiHUienf-ement of an action, see /»,7,r V'""'°»f '"'"

\. Th'.miiH I'rtcr. 2(t rii. H
/.'»/.« Lin u'l. ;i!*t;.

isi : Re aoold. ."1 L. T. 417 and : ' ih;

U »"'»-

396. AVherc l)v ]\'ii.-'>ii of mnri-iugc. (Katli or Imiikruptcy,

r ;iiiy olli(»r (nent occurrinj^ after the comiuentt-inent of an

ill tiuji am! lau^inL' a clian^f or transmission of interest or

Iiii'iiiity. or liy rea^in of any j)er:son interested coinin": into

'xi^Tenoe after the commencement nf the actlou, it hecome*

ti'ic^san- or desiraitle tliat any i)erson nor already a party

-iimild l>e made a party, or that any person already a party

-hndd he niaih^ a ]iarty in anotlier capacity, an order tiiat th.'

I'M" reilin^-'s siiail he carried on hctwH-'n Wu- 1 ontiniiing parties

:inil -iich ii.nv party, may he ohtained on jir'ieripf, (a) npon

;in ;dleprtion of sucli chiinu''-. or transi;ii—!on of interest or

.il'illtv or of sueh per-oM intere-^tcd iiavinir ("UH' info exist-

ii.e. Con. Rule tl?'?.

Ordtt Hi

udd parties

nil chaukfi'
lit interest,

how ob-
lalnefl.
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BuliSM. (Ill Tbf Eiig. (1S83I R. 181. hns the words " ei /xtrlc." ;.'.-;,<l

,,i the >v<ii-.l> "on ijriicipe"; it is othirwiBe the same.

"Jtecm^iy or D««lr»bl«."— It hii" I'mi »ni'l that it nmj n

lu-p tas.--. Ii" ' nw:es«ai'V anil liei.lrr'ble " under this Rule, to aiM r

-iili«tltute a person as plaintiff, icithoul Si« miuetit aa rniiiin, ,,

««(, "0« (31. on the application of the opposite part.v. Iml h. -li .lii

.i..r lie exposed without further action on his part, or adoption ly

liiiii of the position into which he is forced, to liability for damaeo . r

losts: ,I/»ri"i« V. W«rM<: m P. R. ^Sn-

lint it may be open to doubt whether in any case a person nan

properly lie added 0" a plaintiff without his consent; nml ,r ,-

-iil.mitled that the proper proceilure. ivher" the transferee of i> ;,l„,,i.

riff II, I'tlfiilr litr neelects to take out an order under tin- /.'i'''-

imhorizini: him to continue the proceeiliuis. is for the defendr

move to limit a time for the transferee to take out surh order, i.- ,n

ill. fault that the action be dismissed, or that all proceedines be -r i-l

..„. ;{„(,. 4ii:j; liauiel I'r.. ."ul'. ed.. TIT: (Voii.n.ii v. Kagtr. r, p. v,

IIT- lliiOi... V. irrif.o.i. l-i V- R. 221; Ooinfl- v. r>imr.<. :l T;
.

.".1(1 ; Ilili;** V. Siiimloil. 4 Ch. D. KH ;
J/ulioii v. KiH<l- - '< «

R. 73.

' This Ruk applies where the cause of ai-riou snri ive.* or .n- .

ro some person not already a party. Where rhe laiise of mii"
'

not siiiiivi the nitiiiii oannot be oontinii«l under this Hnh

oases in note to Riilr .".!14. and r.oic' v. irnt.oa. 1 Sui._& Gill. I.:;

/)rm(i/ V fliii*;. 'i W. R. 221; dr' -nhouijli V. Itumo, ,i. .T \X
.

I.. !• •

Wilh'nm- 1. TTiHioiin. !) W. R. 299.

The TtnU only applies in devnlurions of interest taking pinee b. - '

|i„„l joiL- lit:' Kd.-'.Vii. V. It„mi«,h.u,<. l." Ch. !> 4M
;
or.-

after die iiiul jiuU-menr. ir i- nocissery to (>'"- ""y nr"cee'l.nc« m :i.

'"

action (otli.T than eyeiution. wl,i.-h H provided for by RvU- (TO i

.

^

.

where tlie plaintiff dies after linnl indsmont by default, and delenbin

iv-l,es to appiv ro ser iisi.le the ,jud|tmeiit and to be let ii:

defend rhiimhm v. Kitvh,-,,. Hi P. H. 2l;i
;

17 P. II. :i
;

-.-

lr»i..o. V. .«mirt. 4(1 I'h. lb "'7:i; Hridhnm v. .Snii(/i. i >hy. ( li. -
t„„, ,,(,/» V. Hr,lylnnd. T (.'h. P. IfiB ; .Vorfuini v. Aorfturn. ISm. 1 .J

B. 44S; 7'l I.. T. 411.

ill -iitions survivi. which do not fall within the maiini, "
"

i

„m„miV,. ,«..nt,,r cam ,,.r.oiin. ' as modified by statute: se« 7;..
•

v linful 4 C. I'. I'. -I"- That maxim has no .ipplication •

bi. .11 bis Ml' lov.iiant. fxoepr Those which constitute a mere |i. ;-'

, ions. anil, with that ciceptioii. all rights of action (or hiei'^ii'

.

loiiiiacr pii-s -o the executois; t^iwhi, v. Bnricr, 1!K«. 2 c li.

,;,
,' Vaiurhiiii Williams, L.J., at p. 5."in.

Til" rule of the Coiumon Law ns to the survival of causes of nu;.

WIS ,iinin'"il up ill the maxim acH-> prrmtialu mtrttnr rttm li" !

This -vis first mollified bv 4 Kd. iii.. e. 7. and in IHW. this riim

was ,o a bii-- esreut abrogated. The sratute then pirssed "-ith :
-lirtt auiendmeot. is now K. K. O. 1W7. c V-".!. s.. 1(1. 11 and 12. .•

when rhi. li.iperinl statut.- in force "i "atar.o were_ revise. !.

sratute w,is .le..m...l ro have supersedcl li Ed. m.. c i. wbwh

aioordinsiv repealed: "ee 2 Ed. vii.. c. 1. Scb.

Inder R. S. < I. c. 12!l. "all torts or iniurie. ro the persni, .

,1,. real or pir-onai elate of the ileeense.1. except m oases ol ,,l

iril slaiiil. 1." -iirviv,. 10 the pirsonal r-iiresentatives of the dei-n-

«l,o have the -iiiMe rights iiml remi-lies in r.~Iiert thereof a- tli-

„^,„] ,, ,„M li,. r liviiiu. Pi.l 111- iliinim-s n.m.ov.l f.irln :"

Ai.1. irei

UICIU-. Ill'

li|.foni juiti



TUASSMISSION OF INTEHEXT PEM>ENTE LITE 609

. ,„„• and in like roajiner tlie personal repwsenMtlvM of a Rule 3M.

\"
::.a I,;™" are /^ble f^tort, oomnn.ted by tl... .lecea«.d to any

''';
IJl^n "in reroect of his person, or of his reiil or i,er«onnl

°"™rn" "^c™, M or 'lander: Imt aetions by <.r "«"'-, the

' ' ™ '

renr^e, Uitives "i r..spect of any such torta mnst be eom-

'

il ,vlthira «ar of the d, afh of the person l.y nr asnins who.,

°"'"'„t„tlv^ the action is l.r,.„«ht; ,.n.l m. ord.r to continue an

'Z, ,lread7 comret^ced muat be obt.iu«l wltffin that per.od m

",:?wl'ere the action survives only by virtue of the provisions of

li s, O. o. 129.

SriHiite.

S„S;rf:rtr^;;^if^r:'!;,^,:^: ^; ,- --i^e^in favour

,'f, heir representatives: McH.nih v. Or«.,d Inn.k h;.. . O. I.. I-

Viider the statute

apainst ili''
"'(

.
„ ,id,I .! (Klion (... s..,l,l.ti..l. Il;e,y sinvu,~

1 1,1 r-onal repieseutntive : Lcace v. Fntrclol* 14

,.- ,1 •..-,:! bef.ir. the .\ct. see r^i, V. .v(r,.„r/. 10 Out. ".ill
:
and if an

;, ;r'er „„v tort. wl,i,l, survives, has been eomnieueed I'.v 'h' '

"

:„:,.,.!i. it llinv lie v.inti.nied by his lepresentatives :
31<l",„ V. I'ln-

\<„<><i<jh. 'Jti Out. App. fiS3.

,, , n si .1 is'iT I- l"!! «s. 10. 11, under 4 Ed. iii. ' ". eir-

t^ ^-Trdsv/^'i^'L^'T.
3^' ';.'as;„f obstruction of liphy or

:z :-;ii:^a;i^er^t^-- -;-fl«iri'?'^^^'::
i:;!. 411 U T. .'•.1 or in e(i«ity : see flcm,lto:i lr^'ul>«ld /-. W
r„„W(, 4 Ont. C23 ; and see Kc U«nc„,<. ISW. 1 Ch. S.S.

.
»» 1-

,:i^"s;^tSerr:er;uXr:^?^s:'^,rp.'y^5
:„ne^^r,>id „„, ...tend to ac^n, for -.---^^t
'::™:"i:' r"S ..V'' ::n~;,"r'v^ '^a^h of promise „t ™tr.

d
"

loujh n foriii .:i. :vtion for breach of contract. >< wthin

: e-maMnl and was no, luaintainable "^-i-t the repres-..«^ves of

.h,. deceased pronussor : (mJ,,,/ >. clnn.rii.Jli Q- H. 1>; »•« •« ^

.,i\\' rhnmhrrtfin v. iriNr^e. - M- *t '

V".l. ^iK h a eause nf aetiou WOUld now
. 408: but under R. S. n.

.em to siir\ivi>.
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§/

Bul* S96. ('.i-s »)!' liivt tiiisinjjc from breai-h of fontracl. which \ki-ii' lu .^

ct-ptiou lo tilt Coumum Law rule, probably slill survive iii (»:.] ,,

!i- lit <'ijiiiii.nii l.aw. mil! iiri* uot subject to thf limitiitioii- i-\ W. ^

O. L'. llt», a- lo liriiigiiig nti nctioii therefor.

Fri.tii-e. Praotice.—An oniti- to ii'Ul imitirs nn(l«-f this liiiU is «ii oi.i,i ,.|

ina-cipc: 0«hanit t dhinrt to. v, Soiv. 18 *.'. L. J. "H": nin>Uiiiiii,i, n

Court is not npcessary : Vrauv v. Loftun. 24 W. II. 'J3 ; ifo/ftv \ .
i/.;

/«•, /fc. KfJi /',/o- V. Poiiifcr, W. N. 18SI, in.j.

A form of thf onlnr is t'iveii in the Api'. Koiiu HT; H. A i.. 1 ,,,.

No. 4S5. It continues (iruceediugs iu the i)Iighi ami coiniiu,,!, i,

which they iven- ui the tr;iii-iiii»iou of inteiettt :
si'o nlfiit Vliu.ii'.i

V. Dkkk,' 13 Oil. V. HJ<l.

Title o( After an onler uinler this liuU. liie puK.lit",' is. a« formerly, ilni n

laiise alter (he subsequeut proceeUiuKs the title of the revived action sh:ili [„

"'*'*'"
ail.leU to the origiuai style: Miller v. UndtUvHtonc. W. N. ISSl, 171

!<vcar V. Lantioii, lli i'h. U. l:,!!-

Wh.iumv Who may Apply.—Where an action becnmes il<^fertiv>>. li\ ;,

oM.tiii "filer death or trau.>mis>ioii of inniv-r oi auy of the imriits. wheihiT li>

or after judgment, the iihiiiitilT. or iu the case of the d*'iitli <-i -.

!-ol.- [.laintitl. then his rejueseutative!- : or in the cafic of tin*
. I

ot one of several plaintiff*, then the surviving plaintiff, or in n
cane of au assignment or transmission of the plaintiff's iiK' r

iulcr (it.,-, theu his a-ssiguee, are the proper parties to applx f i m
(»riier lo luntiiuie tlie action: because the ciiniage of the iutii>:i v

with tli.-iii If the plaintiff, or his reiiresentntive. or a siini^j

plaintitT. or assignee, do?s not take out nn order to coiuiinii> !.i

prfx-eetlings in due course, it is open to the opposite party to m.
to limit a timf for him to do so, and. in default ot his m> -I ; .

either to di^ioiss the n<'tion for want of prosecution, or. if ;ii''

.iii'iyli.'lU. to -f;i> all f'lrtlifr pr<it'ee<iings ; see »Mprii. p. tHIl^; i

iln re iliies not api»ear to lie niiy nuihority ennblinc a defendant to i i,

out such an order, excein ;n a i-a*.- wtiei-f he is entitle*; to a—uii;

tlie <-;irriair»* of the action ;is ]iluiiitill' : or « here In" ^f-k.- u> rmn:- i;

the action for the purj*ose of recovering cosis : liiile 4'M.

Where a so!., idaintiff in an administration action died, an oi'l'-r \

cnntiune the action was granted to a person who had l-een .-.r\.

with tiotict' of the judgmt-ut. and had obtained liberty to att.^iir) t!

proceedings, lie licinj: li-'id to lie in tlie same position as a part.\ ^

the a-nion: BurRiaU v. t'i'nrotu 'JA i'h. D. TJ6. The personal n'pr>

-eniativf ..t Ilie plninulT niiuhi .il.tain an onler to continu.. r

l^crteedir.j;s : /*»-* r v. /'./.«/./. W. N. 1NM# HC But a |«'Imui

ha-^ not obtaintni "V-U iil».-TTy to attend pi'MetHiiog cannot obtam
onU-r nndnr this Huh. a*. !« is not a icirty : l)claHey v. lielaii,.!,. :

Sol .lour. 41S. Sul f/Mfrr., wiit-th.-r in eitlier case such a per—
li.'c.iii.H> party to thn iinMeediiii;* s..c notes n. /?,(/, 2t*:!. p. '-i'-. I

li!i.- l-^-n iield that in a casi' of transnij-o-ion ot interest of a )>»

'

-erve.i with nmice of judKuienl. au order under thi.s /?«/»• is ii.

proper- and tliat tlo* suc-wm siioir^i be served with notice ol il

jii.kiuent H. iricA-«. W. \, ISSS. 9.

Wher.' two of several plaintilTs having s.>parate causes ot actm

.lM-i lii-fori' trial, but. in ienorance of iWir death, the trial prooeeil-

and th*' actioti was ilisniiss^, nn npplicHtion by the executors of rt

,l^.,';isi.il plaiiitiffs to continue the action was refused: .XniiunK

S'.'iih. 411 Ml. 1>. otiT : and »»'e .v«/r<iH v. Vcc' licminti ''".. mil"

p. I? to.

i^*^^"m.



ll.A.N.IMlSSlliX Ol IMtKLXT PEXbKNTt Llli; (ill

nil. ;-lllL'c Jl> rullilll.'licc

til.'

. th,

>in'li

! 1..'

V. /

it'i, iiiiii privji't-diiifs,

fwliliuiill iU'lliT lIllillT

);: •.[! tbr inl'iuit. A
foiiiiii ill Si't'Hi, 4th

. t- ,. ,'<; (•ii. It. isi.

All L'XL-cuior fuiitiuuiiig sMi iicrinii b'-r-ouiefl, as forwrly, \\Ui\\ U»' ftiUt 396

itliuiiii'tl uu onlPi- uf itMiMJi- iiiiilfi- ibt* old i.ractic**. liiU'i- tor ni-t-

lii.iiKluH V. Hui/nton. It Cli. D. "J-'itt; 4 App. ^'.a^. T.V.:. !*<. .L—• n. ';|;^\';_''"'
'"

illu-inl iiiniiilator contiuuinj,' mi in-ti«ti f.iiimifnrfil Uy thi' toin \y\\

/,*( l.<,iidt,ii Diupiiy Htunn. ISItS. :J l.h. iiW.

All order ol' revivor is in (ortv t'rum ii^ >HrvKt', liml notic' oi iritil

-tiMd witliiu 14 liuj'M tifter audi ft-ivirc [nv a Uny nCi.- tlif t-x-

[liratiou of the 14 da\s, wng held «o<>d : \>ic York I'mnu V-i. *.

>M-,,w,„, 10 P. K. 27U.

W'licre ou tlie d*^utli u( the »ule ^lelVLiUiiut uftet' notiei- of trial.

|i. iMiiis iu wlmiii ill'* tim'rt'Nt \estted ut-ie uiidfd an dffeuduutK. ii

nas held that uew noti<e "f triiil to iUhiu was uwe^-sary : Johuatun.

V. Luyliih. 55 L, T. T...; Uo W. U. LM : \V. N. IWtJ. I'Jl.

Oil tlie deulli «)t an aic.juiitiiig party tlir 4'i>urt may. nn un fj- imrli

ii:ii[iou, order tlu' at'tiini to tontiuue bt-lweeii i 'Hitiniiiii^ parties aud
1 Ni'ciii.tr .if (leeeiised. notwitbatandim; that tlii- ext-rtitm- i> resi-

lient our of the juriwiliclinii : Jam' eon v. Matthall. 4i'. L. T. 4Sii; and
...- /.'((/( nil' i4), 401. and Huh- ;i : but see Monir, v. Nmurt. T-i i^

T. Jiair. iiHV

1; :iii iic'inn I..-.-.P1IU.- d.'r.'cliv,' hy ill.

Ill-Ill. <<i an infant who i.-^ a in'ees>ar.\ jm
.-;iiit' its birih. have \nvn taken iu ibe action, tli

till- y.'lt/' will not nildrr sin ll pfx-eedinjls

^lifL-ial form of order u. meet lii;- 'asi' v\

.'il.. l.V.*7. lorm u, .".til ed.. 10-J. and I'vf*'

S.e also II, (Joold. .-.1 L. T. 417.

Wheiv it party b.-eonie.

Ill' ilie aetion bv lii.s ennii,

('li>. i^Sl.

.\liri- ill-' ilfiiili of a jiid;:[uent di.'biof, an tivW;- hn r, fe(M'iv.i of

Ills estate caniK't Ih- iiiiole without reiire-'iii;,. ,.>n •<• tlie di'i>ia-ed'^

estate: Ur Sbriili'iid. iV, ) h. D. U!l : \',rl,iint v. \:rijiin.. !MI4. 1 (J.

It. 44^; 711 L. T. 411.

Ill 11.///;... v. .•'1,11th, p; L. T. 47;.!: ."j1 1- .1. riiy. .".77, a .jiifL-'ii.'nt

rr.'-lit'ir Willi had obtained an .ndtT attaelim^' a jiiil;:ih.'ni il-lit. was
!i.-!d emitleil to be added under tliis liulv ns oo-plaiutilY with bis

'M''or. in the action in which the debtor hnd obtained the .iinl^'uiiMii.

.tin; in liaie iiotiri' .if all proceedin;:s taken in ibat suit t.i rect.ver

Ml.- il.'lii. This decision pmftjedeU lO a urmi . \teiit upon ilie i.Tni-. oi

Kii:.. «ir.l. r>tl. K. 2 iUmii. K. 17yi. which applied tn tb- ca-,. ..i tli.^

l.-v.'luiinii of estate by operation of law. and lias imt lieen adopted
ill Mie Ontario Act. or Hul,^; Imt see Huh V..

This y/i/.'. is not inapplicable to tin' ca^e w 1..tc tb.'ie is n tran-
Nii--i'Hi 01 interest by reas«in of n subseipieni iiKiinibraucei b;n ini:

r.-l...'nied the plaintiff in a foreclosure suit. In sul'Ii ca-e. n u.'W
iiiii may lu.ibably bo taken under ifiiU ~7i:', wiiliont iirder.

WluT.- III.- i.laintifl" dic.l :tit,T judarmenl. and the def.'n.Iaut .h-.iied

' <• to set aside ib. jnilu'iiuMit. an tinier obtain. il by the d.-
' i.ini to loutintie tile piocetilinjfs in the name of thi- t.fiitoi' of
Ii- .ieceased plnintifT. was npiieid ' 7, « „,;,,,« v. Kil<-l,,-n. lii I'. Ii.

-\-': 17 P. U. :i: «''} ,iii'in. -..,. I{„l. PKi: fumh.nu v. .\hihrnM.
IVV.. -z Ch. 7riO: Wut^ui, V. W.itM.m. 1'. H. 2ltt: r„u;n,>, \. l-.-u,. .-.

'- r. n. 117: i-h<nr„i, \. /*„„.,. ;i IWav. 'J-.m. The milv .-as., in

^>ii'ii a d.'f.-i:il:\i.T ^^o;l!.l -• • \y. ii>iill.'il In obtain ^tlcli .ui .inl.T sfT.'l-

nnati.- pe;;'lilii-' aetion. a- tu Coiitiuuanc'

'c, s.T Iti fii'Tu, 41 L. T, 3it; 4S I,. J.

-•m
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„ h..i-,. liB lias iiu inturi'st ill .uloniuii tli- J'"l|iui;
"'

.11 .uch 11 in«». II ll«
;
"'»''' 7,V ,,«*,,«! rilnlntlff ilefpiulmi -

iii;;:» v"/-!:^:^'^
1° '^^ 1- - •'""• »' •"- ""• ^^

;,,s. «u,l, .he pre.,.nt «.lc t-''"',•"'
'f*"' .^'''..•'i';,'',,, "„™u,

the ,aui.. efrm
"•''|-(;;>j,|^„ '^;, '

,' .'"sm'tuu. .ni.l K„l. <> l^VS

of an .I'ltT t<^ contlmie pr

-

:y11..«-..1

(.'OHIll*! •

i-t&ini, iHti

ti.in. til'.

I-

Colt> of Opdtr.—'I'lif "
ar« ret-ovTitl'li^ as pan of ih

,o„, 1'. !•. 11. 201.

TliH .",^!n "I an order iinilir thi.v Ki<

.'; iri It. .'. '' 1- T. 'Xo.

t>,l„-Th.Te iv no time iiniiteU for i-Mviut'. M. there<"i;.

:^„,i if „n,i„.
^"•r'»'-,>;'r,^„;,?„"rr.'' .^,.42;'./;;;.'

"S: ^^ay'^n'IaCo!;. the onier.,0 -"i-,
'J;;;

"-;:

^

he ilef.n.lant may move to limit .he ..me f"r .„ .Imnt a.. .

fault t„ Jisimss. or -.ay .he .lelimi: -- •I""- !' •'-' ""-

D1.»1BM>1 Of AetloB on r.lliiT« t« ReTiTO.-See !<.,!

unil nut'-.

ArtloB. AK.in.t P»rti..r.liip.rir«l.-\Vh..,v ' P""»''
i.ci.o» k

^^ ^^^^ ^^^.^ ^j .iimmonK and .ludBment. th- i

1; "'"minu.: «i,h..,i>'un "r.ler. I..u jndi:n.e„, e„n only be •

.;
;•

1 aiiisl lii< siirvivini; T«i"n'r'- and Ihe partner..liip !-et.
(.

\uid,,on. l»(«l, 1 Q- r- '' '^''•

Conmt.p.cIaiin.. etc.-A eo,„..e.-,.|ain. '»«>.':' ",";'"',

«,„°"y as an ..nsinal action. l,y Hie ^'r''"r"'%%b '

IT •

,o,in...r-,lai.nini: defendnn. :
'"•''jer'-

J-
l"^'"- -' *-"• ' "

also l.uufilefi V. Uiiiler. 8 I). B- H- «•'"

^5 ,
.1.. .,«.. nf ™nsolidated actions: s** H> n':rllrii. 4

1MI.

I rhe

The /(«(. on this rabject apply to petilioii" [i!-

It,

lit. 7f(((e« on iiiis ^uuj.-v. «,.i..,. •--,.-, .,^.

Irt.wr. 1 rh. V- 82; Re /ll/n.-ior. W. N. l»i»- l'.«l.

E«erlltloll.-\Vl,ere. after jiidRment. it 1. merely le-"e'' ''
.

,.vr?mi m i-id ri'dils or linl.ilitlex have become ohaneed by de,.

,rt
.," -e .. person seekins to isxue exec, ion may proc-ed

;,

, siM--. Ml, 'where i, is sought ,o a,.,;o.ri " ;-';;;"•J^ ,;

''

;r;'^:;::.,i;'i:^r;i:':-.^:^rH;""*r,:vri,;:;;':;:i;:;ir^



tj:!:,: if^. a ^TlXr„ T-ar ^>4:T^!°i'
^' ""

;'?uirs'Uh:;u';;"n n-u„ u,.. ,>..;..- -' - >•
''"•'-

1„ IV < -M: 1. I"- K- "•
judgim'Mt iimtl»« l"""'"

„h«,v it become, n-c-^y ^' '"
"'i,^ a,. «5i..n ..»,.> W I- "«'"

„","„„,",„>,« •"«•'"
«"-'':';jrto- 3 «k- to a„„iy (o,tb.

;:;r;:^';,,'wtn,;i.;;^f-».y-
--'-' •

I au.l til.' othft n ,lcr.-uMm :i« "o
^

:

J_ ,.i,„„aiii5 hi- imirwt

„;i, Uabllitj. an ord,r was maJ- -„j- ':/';:',''.,, 4,:: W. N. ISS*.

1^^'
„ ,.„„., ,,,„,. nh.'iv th.' JelVu.laiu '

"^"

i,,:kri.rt. .1 was !''!' thii t" ""
, „,,„i.i „„iy ammnu ... a

,,;,l,,,el>l «o«l.l V"t '« '"'
':

I i,h ougui t.. 1»- -....id.- ill til.- liaf"

c..t..-Th,. p..;.o.. by. o, ^5ain« wii--^*«^[|;^;';j;,,'-Xrin:''

p r,3; xcftool Bo"'"!'- '*; \-,
',

i„,,„o.„ .v.»,-.., TSil^. '2 U, "M.
^ _^^^_^^ ^^^^_^_^^,„.^ ,„^,,j„,

Wliirr tlic action ou ti- "i".
' ,1,,, .nondnnt.

,„,!,.. ..tUors, tliry a,-. ""'•["',',.;;„„!,,: .,.,„,,.„ v. s.dd..». W.

without r«:ard to tlip ftsiato "1 H"

N. ISTT. 207.

««7 An ofder so ol.tninea sltall. unl.-s the Cnirt or
.

-

J '^,;!.f.vi.e d.rects. be .erved upon the courmtnn. p n
-

'',,«r soUcttors, and upon the ne.
\^^^- ^^X\X

i,.11 fT.,-.i the tin.e of such servioe, s,,l.je.-t nevertneie

ti.^ fi^;t^-g Bules. V iiuiilin. on the person ser^e.

theretvitli. Con -Rtih- fi'^n.

^-^,;-^;,,''«r:ir;-;::d;rwi,;;'^f::ndW..t™.

CIS

SOT.

'ii

tl.K-(

till

Uul-
otlior threp li'-v f"l'.""ing Huh lilU.'o from F.iiflisli
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Apjilir-a-

tion to di'-

iiuder (ii-^-

Th- IJi^li.li Uiilr lui-< till- r<>ll..t^liitt ii.Milu.iial vvuxU ni tli .
:.

.

of thf Itii!"': " iinil I'vpry piTMon Nt>rvt*[| thcrpwitli wlm i<t itnT ali- w
II piiri^ t<p till- liiii-.' Ill iiinttti- i^liitll h.. Iiotiiid to fnh-r im iii»|>' ;ii , , ..

tliiTFto nitliiD thf <<Rmp time niul in thi> "iinit* iniutm-r us ii' li i,
,

i

li»>i>ii y.-nifl with n writ of siiiiimons."' Thf Onturlo tt»hi ,\.,

if(Hiir«' tin n|kpt'iiraii(v to be entcretl by ihf iM-r«on wrvt'd.

Stfil. A i>er!>on scrvod with suth unler who U mulfr ii" ,!i.

altilitv. nr iiiukT tio ili-iiltiiiry other thnn pcnerturo, or uli.j '

ing iin'Ier any disnhility nfher thnn invorture. hii.* n ^juanl .

ad litem, may apply to the Cnurt or a Jiulpf to di^hari;.

van- the order nt any time within 1 I iLiy- from the -rr> .

thereof. Con. Ittile (i?4.

Snm.' !is thp Kii;:. (]Ks:t. |(, lM.'t. ..xr"i,t rlun tf. rin. r,

limitpd if) V2 dajn.

This },'iih iit v.T.v similiir in its tcrins lu Chv. O. 'XIU. iiii<|.>i' ^ I; .
;

ir -.vnt h-1.1 t.» lip not MitrH-iPiit to jiiv.* untie- ..f th.' in.niMii t,, ,i. .

iiiH';;.' within thf titiif nllmv.-.], Imt tlip Tiiniinii hii<l t.. I'.> iiinil<' i-. rum
nli!p witliin tliiii f line ; H'trrii v. I/».»w. H; Cr. 117: huk':-
r.anlh-cr. 2 i'hy. Ch. .'(S.-, :

1." Gr. It;."; Urtln., V. //';.W.i. ;; <
I

fh. m;: -pp /Vr V. ir./fw. -.'(.
I'. I., t.-. 'l-h.' tiiiip tiinv 1 ;t.|^.;..i

M-v smilh V. r,,„ni. 'J Thv. Ch. 'j:io. nii.l /^,/. :i.'.:!, Th" iiiori..ii -i i-

fonil.Tl.V lIllUl.- to tic- ("ll'l ,111.1 .,,-1 (ImWII for tll,> prop.T (l;i\. (iM'

<luiTir whotliPi- it iiiJiv not iii.l.'i th- pus- lit Itiili !>< imir|i. in riii..

A noti'P of triiil M.-n.-.] h.-lciv tli- I ( .lii.v> h:i.l .'xpind. f n i
- -m .

cnmiiipn.'iiiK nflPi' \\u- H Mii.vs wii< hfid yo-nI. no motion :iL'jni;vi tii

nnlt'r Imr-inc Iippii minlf : \.ir 1 '„/. /'iff;o, r.,. v. Shr....,- \-i I'

11. 'JTo.

l'i.-vioii> (1.-!ii,\- ill llip pj-.F-^.'i urion oi ilip m. lioii is im lirouiid t"'ir 'ii-

fliiii-L'iiii: ihi' onl.-r. lii,. .[.-f.'nchim not hiiviiip movpii to (li-.^mi-s

.1 '''.;;,• V. V:,!:. IT l\ It. IM ; i.iit if ili» Stiitute of Lituitfttion- li;i^

hnrrp-l thf i'num. il,.- onlcr huiy lip ilisclmitrefi : «pp Avf-'HrxM/i. , v

'/«( m/hv; nnd .7';y v. ./oliiiitto)!. in note to Bu(c 3UG.

3f)V. T'ppn every ropy of -inch order served thrre -iinil >

indoi>Md a jneuiorandiun jKcnrdinrr to Form ol. <'i.n. II i'.

11-20.

No finni is girPD in tlip Enp. Itiilp.

i-.r Form .•.]. sf.- II. .S; I.. Fm-ms, No, 4Mi.

400- A per^ion served wit)i -;nch order, wlio is under ;iin

I
di^al'ility ntlier than roverture. and has not a guardian '<•

Ul'-m. nifiy apply to the Court or a Judge to discharge or \'.\v'.

tne order, at any time within 14 davs front the appointm- n*

of a LHiiirdian nd litem, and until sucli I'eriod of 14 days li;i-

esjtired the order shall have nn force or eltt>t as again-^t liini

Con. Rule C^fi.

SjiiiiP il> lllP V.WZ. (ISS:!. It, ]S4. Sr'.. Itiihs 401. -io-_».

3^



UANS.MISSION OK INTKIiKST I'KNDKVIK 1 111:

V. Ill llie «roim(l» tcir ilimlinrsimt nii orilir.

[Ill
/;ii/ii ali8 and noti-: ll»nlnll v. f .nron,

,,),„. I ,
1HII3, 1 Q. B. 23.

HIS

I Inn. I'l'.. tith <mI.. RulM
;4 Ch. I>. 128: .'"I V. 401.4M.

401. [The time iill..w.).l I" .i parlv -.imi.I ..„i ,.f iliii.inn ;,;;;*;•,„..

atiplv to ,li.clu.av tl,.. ..1-.1.M- -hall liv Unit l-nit,.! l.> tl.... i..;..-'-',

,ril.r nilmviii.' t!i rviw n. 1 llV.uM, 1!..!. ..f •.'••. .Imf. ^i;.;_.^

Ml

Nut iiik.'n ivoai ;triy LiiKlUh Ilule.

111.. /,»/. ..( 'iltli .lull.-. f-lW. rni..nl« Kill' -l"! Ji"! -nli-tinil.'. lb.'

al.M- Hull. Sf*' Otit. tjjiizt.tt... -*a .Inly. ISW. p. 't^-

40!l. Wlieri' service In pulilkatiou i- oiilereJ. tlie t-i"iri ;^i;i;i|

II, .ruflge shiill apijoini ii 'inm- lor .tiiia.viiij,' m ili>i.linrgi.' tho .^ .,r

, Tiler. I'on. llule 'i"-^-
;,'„V,i';,

Ni.t ink.." I'll i;iia. laiio.

t»». \\\
Uuli-

.iliiii.' hv ron^'Hi ol nth. iliiii.'

i.ItT thc-f llules. tlif .lil'iiinliim iir pi

nv tie -o cniitinueil. miiy .il'l'l.^ '" ' ''' '"

liii- [ilnintiir (ir |ier<o

!" fil itiTunling to tlic llllvi^

iititlfil to in'oircil with tlif nrtimi. i"

I!nlu

uch time n- tlie Comi or n .Tii.l<re may "nlir. m' in '1' i"''

1 onlcr ili.iiiii.-isini tl'. or tor ]i:

tiierrof or for siidi orii.r a- may -cMii ,iii-t.

Trvken from R. S. O. 187' . 30. ««. 241. 242

F.112. (1Sm;!i 11. i*'i. «m\ link. I III I*

III of -lu'

.
_• II. n. 'ji'io.

Til.. |.|- cilun* iKiinti'il out

<ni:i:i.^tn<l 111 Uiorfli/ '

tiy tlii» //«(i :ilipenr« to 1»" th.' liro|i.

i.'iii-.'.;iiiiiitiM. Ill tiilcp. unit not t;is nn
(/i. li> V. It. 2.S8'. hiiii-plf tn i^^ue ;i

* : uiili'-.' Ill- iji I'liriHi-il 1.1 nsMinii. l!i

III iiiiff-; gr I ...kiiiir tn

iintvc V. TlifnutiM'ni. 11 th. I'. 4111. tli''

l.-i ,1c lit Virt. 0. ."(1. 44 l»

of n il<'r«>n>

l!«h- 11141

rilT.'1.1

tliiit Ihf (Ifffiirliuir iiii-'ht liiivi

ivniii lit pro^tiiiiiiill.

r Ciil.i.i. ( '«. V. Sill'

.

11.1 -..l- iiliiintifT iliil mil

jliiiinn;; ii nun fnr I llic nclKin "n.. i I'll

,
/;((. n W. n. lOH; inil v. Ilninil. :i \v, it. nx. rmi

;iTi rinlpr iiiny bo mndc tv.r piiyii

lllnvmu' iiiU'IiiI^ I(i pri'i. ilismi^snl w ith I 1-1. Ill

I..1II 1.) h.. in inohiiln n rlniiii tn llint f!l'|| i in Iii

nniii'ij thi. iiliiiiililT tn rrviv*".

It tlv .l.ifcii.lniit

pi'ontT fniiT'.'
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CONSOLIDATED RULES.

Rulu Where a sole plaintifE died after judgmunt. and defendant desh.d

404-W6. tomovK to set aside tile jtidgmeiit, see lliatiihira v. iiflc/icu. 10 1'. It.

JIU ; 17 P. n. 3.

Com.. 404. Wliere a juilgment or order has been made for pav-

lueut o£ costs and the action or matter would, but for tlie-o

Rules, have abated, any person interested under the judgintin

or order may continue the proceedings and thereupon entor.

the judgment or order. Con. Rule 630.

Token from R. S. O. 1S7T. c. 40, s. 102. Formerly in Equity n

suit rould not Iw revived tor costs iiaynWe by the .leceascl fany

persraiallv, unless the cost!, had been taxed before the abatement ,if

the suit, "1- unless in addition to the costs a duty was decreed tvlin li

remained unexecuted ; Sm. Pr., 6th ed., 728.

.s'gm'ilc where a defendant, under this Rule, seeks to continue' i:

reedings tor the ijurp.ise of recovering costs due by a deceased |.]r

till he should make himself plaintiff, and the representatives ol i

deceased plaintiff defendants, by the order to continue the pro...

ings; he cannot properly bring ilie latter into the action as plami :

because that would lie imposiiig on them a personal liatjihty f'T p

costs ; see note to litijc 390.

In Ouiw V. Iliiriirr. 3 O. L. U. «',13. where the plaintifE di. .1 an

armuiuiii if nn appeal, but before the giving of juugment: •>: ;

appeal being (iismi>sed with co.sts, it was held that the dei'iiii

we'si entitled to the appointment of an administrator od /iffci '

present the plaintiff's estate, in nriler that the costs of the iictini! a

of the appeal might Iw recov d. the deceased plaintiff liaviii-

assets in the Province, but having given a bond, securini tlf

of the appeal.

Mrtiie 01

into Couil

Dire.t
10 i.a>

1.5. P.W.MENT InTII .VXD OUT OF CoUET, GeXER.\LLV.

40Ji. Siiiiji'cl til Rule- i-i'.K money required to be paiil ii

Court shall be ])aid into the Canadian Bank of Comnieiw

Toronto, or in some branch of said bank, or into any cii;

teivd B.ank beinf; its apent in this Proiince. and in nn m!

wav. Rules "J.l .Time. 1S04. 19'I4. Con. Rule^ l'i4. Hi".

I'll.. Vccouutant is the only proper person to receive payment i

Coiuf. I,,r,,ui- V. Laiilhirr. 'J
(' I.. T. 4S1 ; except in the cas...-

i

vided for by Riili: 4'JO,

Wlieri. pj'yiii.-iit into fonrt was ordered, payment to the soli.

of the party .iilitle.l to llie nioii.'y was held not to be a grram.;

dispensing with its payment into Court: Rtnckhuni v. Sin nit. 1
'

C'li. 'JUS.

40U. Ill Tlir ]a'rsiin |iayiiifr money into Court shall

tain fr.iin the .\<i ountant. Local Registrar. Deputy Re;

trar. « I>i'i.iitv ('Icrk nf the Crown, ii direction to tlic I',

to iwcivc the iiinney. Con. Rule IGll.

I



PAYMENT INTO AND OIT OF COIUT. •il"

(2) When money is required to Iju paid liua Court to die
""^j'^jj,

credit of the Assurance fund, establi=lied under the Lanu

Titltj Act, the direction to receive the money, it! the same i.-

payaljle into a bank in Toronto, shall be obtained from the

Master oi Titles, and if payable iulo a bank o-itside of To-

ronto the direction shall i)e obtained from the proiier Local

Master of Titles. Rule I'ioi,

407. (1) The person applying for the Jiiectiuu sha". leave ,',';,'",",„
,,

a invccipe therefor according to Form Ko. 4',', or Form 43,
;i'|;';';['|„„

and the judgment or order under which the money is payable,

together with a copy thereof and of the report where neces-

sary, which is to lie on good paper of foolscap size folded to-

guther lengthwise, and is to l)e verified liy an othccr in the

Accountant's office, and to lie retained by the Accoimtaiu

In case the direction is obtained elsewhere than in Torouio,

these papers with the neccs.sary postage for their re-trans-

miBsion are to be sent to the Accountant.

i'i) Tlie copy so veritied shall tie marked with a luimbei-

lorresponding with that of the accoimt. and shall l>e

liound and kept for reference in a book to be called the • Ui'ler

Book.'' Rule 12T4. See Ont. Gaz.. 31 Dee. 1004.

tor i'onns i'2 and 4:i. see H. & L. Forms, Xos. 3!Xi. 3'.>I.

408. AVherc the direction is issued elseuhere than in "ut.j.i.

Toronto, the officer issuing the same shall, on the same day.

transmit to the Accountant l)y post the praecipe for such

direction together with the papers left on the application

therefor. Con. Rule lUS; Rules i3 .Tune. 1S94. Vi'M\.

409. The person paying money into Court elsewhere than vm-i

ill Toronto shall be entitled to credit therefor as of the date n'l.'m!""

on which the same was deposited in tlie hank. Con. Rule 169.

410. The bank, on receivinc money to the credit of any
}

cause or matter, shall give a receipt therefor in duplicate ;
;i

and one copy shall be delivered to the party ranking the de-

posit, and the other shall be jio-ted or delivered the same

dai to the Accountant. Con. Rule 170.
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CONSOLIDATED RULES.

411. .\ii iiiiUt lor |iii.vniciii ot' nionev intu I'oui't on 1 1-

Iinlf of. or as the proiierty of. an infant shall, unlt-s otherwi-,.

_

(lirecteil. -fate the (Into of the liirth of the inlant. .Vnc.
S...- Unh -118.

413. Honev -hall he paid out of Court upon the ohe(|ii,
of til.. .\(rn„ntant. counter-iine.l hy the Registrar of t!;..

(-'oiirt of Apj.eal. or in tlie ca-e of jiis ah-enoe, the Jmi'.i.
liegi-trar of ihe Hifih C.oirt of Jiistiee. ilii, Rule to tal
effect forthwith without heinj; ]iiihlishe.l in The (l,rrih

nm ,. mi 1,1 ,, , „t il„. y„n, Iws .,,;„ ,1„. following: ,lirmion.« (,lat,.ll^th .s.j.i.. l,-,ii<n, to thp offiecos of thf Court:—

(,';„)•"„"
i"™"','' ''"'' " ""'"' "f"'i"!-- il"n^v in Court, ourtt i,.be ™t,tl«l „l il,e ,.mw or matter to ,l,e crodit of which th. «all

nn.i ni , .i-cs « l,,.,,. nmuey 1im« b«.„. l.j- luistalio. j.iiid into Court to tli..rrecht of TOmp no.,...x,»t.uR nms.- ,„ ,„att.r. th,- ,mW .orrectil,.- t .

whdi thP l,;o„.y „-,ns intrn<1,,I , , , i,„„ ,„„„, „„?, ! ,„Mrocit" the iiii«take; and—

ner»',m; Z Z ''.'^"'"'"V.
""-'"' '" "- """'• "' 'l'<^ "PPHcntion of '„ohper»on». b> t,„.,r cunrdians. n,..v, f,.i,.,„|s. ,„. c,.uimittee». ,a, tl... ci-o

m,..i i.e: or. It niii.le on thn npplioati.ni of nnv other person it «hoiilfl

"™,z ':,:"". ;;•*",":'",";* '"™" '""'•' ii™hiiit,v'^„.,L":
1*°.'*'

pre^ented „„ the appiiontiou.
Pioperii ,..-

413. Cheiim- >hall tmt 1„. i-„e,l ,|iirini; tlie T^jii- Vaon-
tion unl.-- tlie /;,•-„,,>- therc.r..r V lo.lj;,.,] in the Accountanf-
oHi.v .,11 or l„.foiv the ?(ith ,lay of .T„lv. unless othcMwi-.
01V1.,..,1 ;.y ., .7, „!„,.. |(„1,, T;:,- ,,f ._,^ y„^.^^ ,t||,3^

,
414. ( 1

1
Wliero an order for ]«iyiiient of iii..iley out of (_oiirl

is niiido oiliei^wi-,. than liy a .liid;;e of tl,,. Supreme Ciiri
-ntin.L'oithei' ill Court or in Cliaiuli.r-. the Aeooiintant hefoiv
ac-tm- ti„.reon .^hall .ijiiHy i,i a .Tud-e of tlie Hish C.nirt fm
hi- ap]ir,.val. uhith lie niav manifest l,v sifrninjr iii< initials to
the ,u-dfr with or uilhout anv other nord^; and liefore an-
in-ovinfT. the Ili-I, Court .Tiidf,'e. if he -r- orea-imi, may rail
for ,,„v ,,f tl:r |,;,per. ill the eaii-.'. or ir i„.,.e-arv require tlie
-nluitor «;,

, ..htained the ord,.r. ..r lii- a-eni, t., a-'.aid hefor^
hiui to -i-,r anv evi.lanatioi, ,„ inforniati.di lie niav think
neoes-ary. llnlr- ] .tan.. TMi;, i-ioo/
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iiev into Ruiet

^ ,. . 415. us.
If iMipreiU'j Court

c.'l An order di^llL'll^lll!.' wiih tlic jiauiieul of

Court unlejis it is inaile by a Juitgt- ol' tlie Sup
shall not be acted on imles- or until a Juilge of ilie Higli

Court has manil'esteil his approval thereof in manner pro-

vi.l.il by sub-seitioii I. llulo l-.'l!i ..f .'; .lune. VMC.

415. Kvery cheque shall be initialed by the Chi(.'f C'lerk JJ'jwjy'i'

in tlie AiiDuntant's olliie before the sinie i- presented for tho i'.> aiit'r"
, ^. T. , . Clerk.

-iiriiatan' ' the Accountant i rcr. fon. Talle K.j.

416. The person entitled to a che(|ue .-hall proiluce and onanJi.

leave wiih tb'j Acc'iuntani the orders and rei>orts entitling; i"."ii''. it'

-ach jierson to the iiion,-y. aiul -hall lile a jji-'iiripr .iccordin-' m''i'i'.T,!,'N

10 Form Xo. i;!. Con. liule Kii. Hub-- -.'I March an \'.',!'.\«..\

.lui.c. i>;m, i;ioi.

in.i 4.'1. ' II. ,\: I.. I-'nl No. .-I'.il.

kc

tllr I

iK'.vs ill Court art' cnn^idpred to be in cn^l'i'liit IrtjM: s.-.- Ml<lit,tt
rint-r. ;il Oiu. 40."i

: juh! if ii,iprnin-r]\ |t;ii.! nut iiiitv. i.ii a -uiii-
:il>Iilirati..a. li.. •:r,V„;\ to In. i-,.fiincl.'.l : //;. Wli. iv Ww rui-i
oi lii'i'n indiui'tl It.v aa.v frnntl or impropfr 'Ipnlintr Ij.v tli.' pa.vc
HOiicitor or nRPnt. illtfrcst will not lii> charu'PiI; Ih.': Iini H-|i'pn'

Mtii-i ail onliT for i.a.viiifnt wivliont an.v clour of ri;:lit. he niav
ItT'il to ri'fund tlip i) nut with inl.Tt'-t at rlip rate allowed li.v

oort: see Uogubuutu v. lirrr-'-^r-d,m ,til, 2S S. ('. It. lo'j.

W here one member of a lirra Mtors was coBiiizaiit of a fraud- i

nlHUl miidientioii ro the Court. .ehy laonev was iniiiroperlv paid

-

eia to a pars.v not entitle.1. it w... held that each meniher of tlie nnn '

w;is liahle to refund if. includiiij; those who were ipnoraiu of the !

frtuid: iirj/c/./e, v. Hnittfill. 11' Sim. 3S9. and see Atkms;,! v. l/..o;,-- )

•(*. r.. 11. 2 Eu. .-.Til; SI. Aiil,,,i, V. Kmiirt. !,. It. :l Cln-. lUi;- ;)„„-"
t/'..nn/i( V. iltuleniiaii, L. It. 7 Kf|. ."itn : Phimer v. Giiijijiii. I,. R. IS
K(|. fi2t

: Cleuther v. 'I'lrlnlni. 24 ch. I». T;n i'.t L t (!.'!:! '^s Ch
ri. :i40; .f,2

L. T. 330; RI,o,l,., v. M„iih'a. IS'.l.'i. 1 Ch. 'Sli • fl'l, t'
SIU

;

l/or»/, V. Jowph 1S!I7. 1 Cli. 2t3 : 7-1 L. T. 412 :
7." L. T. .-flS

:

//oo,j/,v,,„ V. Itahinnoii. l,"i Our. nri2 : T". Ont. App. 17-"- lialh v
fl"(/.. l!».l. 1 Ch. 460; S4 L. T. 107; but see /., .l;rC.,„,;,e,/,(. ir„f,;,.'
.> 'Int. 42.^.

liiliti I't

itor, I^r

if. .,.,.,11

Wli a solidtor allowed his i1 uanie ti> he u-e.l in an aupli'^tition for
aayiaent by a third person, who bv foraetl atli'lavits au.i p.wtrs of
attorney snereeded in settina the faail into his hand-, ont of which
lie paiti the solicitor a portion, aial ali-fo.,deil v.ith the bahinc.. the
s'lheitor was held liable tor the „ hole fnnd. lioth -.hat he actually
reeeivi-d and what he did not. thoncrli iLOiorant of the fraud- Malir
V .s7.,(o-. 1S!17. 1 Ch. 222. note: "s L. 'I'. 140; and see Re .«ac„cc,-.
21 I,. T. sns; and Mnnh v. .Imr,,h. .i.,/,ra.

Wlieie money ia improperly orderefl to be paid oat of Court to
imtas not entitled, without fraud, but thronah the nejlijence of a
-.. lienor, he is liable to the parties in.jured thereby for the eocse-
'la.ne.s: Tlr Ihii,,,,,,: m I.. T. 4n! ; 41 Ch. R U.*.

'
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Wln-re mouey Iibb beeu ordered to be paid out of Coiii't uinu, ;i

luiiitiike (ji facts: B'tiken v. Wride, 13 Ur. 411), or to irtmoiis biivui-

no title: Uu(jiihu«im v. Ueceiver-fjeneral, 28 i3. C It. 1U2; it will

upon summary applicHtion be ord'Ted to be refunded, tml tlie Stiitn:r.

of LimitatioHH do not apply In such a case: .lllttadt v. Oortim. :ii

Ont. VX>: uul wbere a solicitor wan directed to refund mnm?y w In.h

be had obtained out of Court, und"r nn order which was vuii-

4iiently reKcinded. be was held to Ix' liable to attachment for <..'.,

tempt in disobeying the order: Pritchard v. Ptitchard, IS Ont. 17:;.

Where an order for payment out of money in Court liii^ been tiiaili'

inadvertently hi ermr. the t'ourt has inherent jurisdiclion on tl..

fact being brought to its notice, to rescind such ordi-r, and to niir
repayment into Court of tlie money so paid out: li»ii'ih<,",>: \.

Riceiver-Gcneral. KUi)ni ; see per Owynne, J., 28 S. C. It., at p. l2'i:,

,

and see pvr Burton, C.J.. in Re Cvfitral Bank. 24 Ont. Ap!>.. ;r ]>.

473; affirmed in Suj). Ct., 28 S. V. It, lf>2.

Where n sur) of money u--; pnirt out of Court under an err.ni.i.i-

order, and was suu^nu'-iitly recovered, but • 'itbout inter.si, j: w:i>

held that a proportion of the amount recovered should, am l).nvi'ii

the tensint for Mfi' and remnindeiman. be treated a* ineoui'' :
/,''

VlevQlaud Estate. 189.", 2 Ch. 542.

^\'he^e money psiid into Court with a defeiic, which n;i- . i
-

leadiniT in if terms, was hona fide taken out of Cnvrt by the soli -it..',

and, with his client's consent, applied partly in payment of his t -;-.

and the residue paid to the clieut. it was held that tlie solicitor i-

not personally liable to refund it: Davys v. Richardson. 21 iy 11.

D. 2()2.

Purchase money i> not pniil out except either on proof lii'i;j-.; i;

ili'm'hal-r'
*** ^^^ Accountant of the purchaser having received a conveynnt.''

to payment vestinp ord-T. or upon the prndnrtion of the written mnsei't o!"

out," purchaser, or his solicitor: Rule 743: and see Panif! Pr.. r.rii

110<>.

A party declannl l)y n for.-iL'ii Coin-t ti> be a prodital. ;in!

whom a council has been appointt'd, cannot be prevented I >

council from obtninins: money in Court to which he is entiil il

s-chot. 1902, 1 Ch. 488.

Orders (lis. 41¥
pensiiij: with ^-« • Orrler^ rlispeiismg mtb ]i!iynient of money inri

be left with th

Kules 23 June. l^'-H.coimtant forthmth after entry thereof,

1302.

pates of 4IS. Cnles-- otherwise directed bv the Court or a .Tu-Il^*'.
hirth of -

infants to be money shall not be paid out of Court to a party or per-on

rei-^rtsand named as an infant in the proceedings in the cause or mat-

ter, nor to any person on behalf of an infant, ^inless the 'h^"

of the birth of such infant is stated in tbe blaster's to])('^-.

or tiie order for paj-ment into Court as required by Ruliv il'

and 696. Keu\

See Rtilm 411 and 696.

u
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Onliniirily, iu<ni4'y nf an iiiliiiit will nut by orilcrt'd to he i)ai<l nut Rule 419,

lull].- iulant pt-rMmally until lif hns nttniiied his maj-u-ity. but when

;i I. iiiuir infniit WHS umriicii nnd (ktmicilfd in a fi.r.'ii:n country, nnd

n:i- I'.f years o( ngf. nnil by tin- biw of the foreign country a female

iiifiim on uinrriat'f "i" <'niitl>'d to receive moneys due to her, im

-iniT was made Un- payni- nt t'> litr of a fund in Court to which sh?

w;w -ntitled. ntuwitlistiin.lins b"i- infancy: liuvanagh v. Lerinoii. Mi

V. I!. 229.

AiipUcotiona for payment out of the njont'v of an infant for supjMUt

r.r ihiiintenatue should 1).' niadf in the nanii' nf the infant, ami not of

ilip L'uardiiin to whuw Ilie money is to di' i)aid : see note to Riitr 412.

k;. Payment Into C'oirt with a I'li-ading, in Satisfac-

tion.

41». A defendiint may. either before ('0 or at the time of when.ie-

.l,]i\fring his .lefeuce. ur iUierwnva^ hy leave of the Court JlilvT
"'"*

or a .hulso. pay into fonrt a ^um nf money in satiifnetion

of the cau^e or a part of the catise of action, or one or more

of ihe caui?es of action for which the plaintiff juies. and the

nionev when so paiil in shall remain in Court subject to

fiirflier order, unless the plaintiff elett^ to take it out a- pro-

vided in Rule 423. Con. Uule n.1-2.

Fnr the practice Iiefore this Ifuk was passed: spc Wheel' r v. J'oiieil

T-lri>hone Co.. 13 Q. E. 1>. *H>3; Itogers v. Lorn. 11 V. U. IIS: It'll

V. I'rmer, 12 Ont. App. 1.

Uf. See L-ii<er v. UVifcr*. ISHS, 2 Q. II. :!2tl.

Utile is in many rpapects different from tlie English piactitTh^ >lllll!l

iir'l.T Rng. (ISS'll

111 It is not confined to any particular kind of action. It there- om.
fne will at any rate apply in any " action to recover a debt or diira-

•.vz-<." ^liich was the lanennue nf the oricinnl .1. A. Rule 215 (as

nNi-i fif the present En::. Rule 2.">."
> . which extended the Heht ther*'-

nnor- existing at Law: see Maclennan .lud. Acl. 2ii(l ed.. 34!'. Tlin

fonii.r Hule was held not to apply in an nctioii where nn account
.:i'i (l;iinii<l: yiclioh v. Bvena. 22 Ch. l>. (Ill ;

this Rule is not con-

i.nirl III any particular class <if actions, but whethrr it applies to a

rliiiin wiiirh is not for recovery of money hsis not bi'en decided. The
i:i'L-li-li Rule has been helii luir to apj.ly '^n as i 1 i to (Mi-ip^l a

thniiiiff who accfptB money paid in "in respect of the causes of

inrtim 'omplained of." to accept it in satisfaction, not only '»f daniases

iuitirved. but also of his claim to e.-italilish his right to an injunction:

m 12 I to enable a plaintiff who accepts the money paid in, to do so

u<<t oidy as a ^satisfaction nf his own claim but al-so as in ciT.'ct dis-

'liiirKinir him from liabilitv on a counter-claim by the defendant, who
has paid the money in : Vo'^tc v. F'jfh IS^Ht, 2 Ch. 03 ; 80 L. T, COT.

f2i It enables the defendant to deny the plaintiETs causes of action,

nn<l. ar the same time, nay into Court: see liulc 420; lienlan v.

tlrr,'i,,rr,>.(1. 3 Ex, D. 2.".1
: U'xrlienle,, v. Brrnhhau; ." Q. B. D. 22.

"'"'2: Hnrper v. Davis. ID Q. H. D. 170; even in actions for libel or

^'^;''l=r: l[i}':k*-"}'y ". Jlr-i'Ul'iv. «(?;)(.-. .hi''h ar" px]ir===ly '^^'''pt'"'l



i / t>

r().\.S(iI.lliA]i;|, lili.ijs,

';'"';
'-'".v.

I;"';,-
",'." '! i f".i.'. i-(„, «i„„, /,„,.„ ,, ^,„-I... ( „., II, l: II. 1 1,,. (^„„,.,,, ,vlieil„.i- il,i« i, so in all .,i,™\„ i

-ilicr,. fraiiil „ olinrseU: acJu,, ,. f;,,,,i„„w, ,upra
"™"""'' "•

TUh princinlv is tlMt tl.i^ Ouit .iiii.-l.l im, "to „r,,.i„.l,. ,Ii.f,.,,,i „„nnctloiis from sa.vinj nud doing tl,„i «l„cli. ,„ l.rartifa .,
, I

"

th.aceion tii...y,„i.h, .va.onal.ly .„, and do, viz.. UyX ',, I,:';,,
;,, ;'I'"' " persons iulit to sae , ,. j-.t nay, or oir,., ,„ , a, , . ,^monjy „, the price of peav. aad for ,b,. ,r„,.nt.o„ .f 'lu il,"r
"

.

li 1 , «],,. an action for nu.sanc,,. tl„. dot..„d„nt was „„t ailo, .Ti ,

action l^at tl.o sulB..,,ue„t ca-s ,„ake tile propriety of tlatt .
:,"-

at least doubtlul, and under tlii, Itulc the defendan ', rieht s

^SdVt'B. n^r '"' ' """" -•' '"""'"' '-'-"'-:::

l/.!il'i^n"
;?•>';"" '""••""It is not to be an admission of li.,l,il„v

Is inn r r ',''," "": ^"«- ""'' I™-™"" "' satisfactiotri ruilssio,i„f lialMl.ty ot the ea.ls,. of action in respect of ,vl,i

'

money ,, paid into Court: liiit witl> hi, defence Idefrn,,,;.lexvpt in action for liliel or slai„l„r: /;,„„„„ v. />„»„r 23 ( I

i-* ,'.',"' '" mO"'.'-, nu'l deny lialiility : ir;„,/,r v. r»,7c,; r'i. ,i

,1 , -J-
""'*'"''

T'"-'
'^'"' "'"'' '" -"'rally, without specif, i,;the .aiise of action, fiaer this llult tli.j, is „„ ,.v,,. ti, , .

for libel or slander.
"" ..V|>ti"U oi ,!,,,„,„

Hi Payment nuiy l,e lua.Ie in satisfaction of part of a ™ii-.. ,

of'rwU a;;*:,,;;;"

"' '""'• "' ^'"™' ^""^^ "* "'-^ i.^";;. ::;

l,-.i -rhe plaintiff may not take the money out. unless he acci,,. i,

I'll fliitrS'
"'"""' °^ ""'°" "' '''"'"'• '" "'"•'' i' "•"' l'"i'l

1
I'l''- ';-»"lt will be that uotwithstandiiiB any defence d-nvint- I, i-

liilit.,. the ac,-,.|,tance will satisfy the came ot .action. a,i,i tli'e ,,,„„

salLt.i.noi f ,„. „.hol,. .ans,. „t action: see Kc i:,,rl of «(„„,„„,/.

the u.n.m, and was rei|iiire,l to .st i-ocwdinits. or nav the i„ ,in again: see also A-oiic v. .i;,M/cH. l;i p. R. iig. ' '
'" '" '

roriiuTly the payment in eii.ilile.1 the plaintilT to take the m.,ii,.,
oiit mit aceptiiiB it in full, ami priced with llie action- „i„l h,
ll.lSht k,V|, the money i„ ,|„. ,.,„,. „„, .,,

, ;..

.Maclenm,,, lud. .\et. Jiid ed.. :;.-,:,. Jiie moiiev wil. iiW-iLpresent /,"„(,. r„,i,ali, In Vaan as the .l.lVu.lalit s „.,„„., , ,

,'

accepted by the plaintiH- in satisfaction, to be dealt with l,v tli'e i-our'tm th.. .i,„l,.me,,,. or b., alier .ader in the a.tion : aee J/„,„„ v. iV,! ,<
.v/i,re .t,,,;,. Ill (.1 p.. 1 ,. 4(kJ : 3.j W. li. sv.l. It will not be pai.l 'i„on motion by ibe plaintill. lie not acceptim: it in full . a„„. ,
IhtrlKil. .,„,,„,.. and if Ure plaintiff tail to recover judgment for asmueli as the aiii„iint paid in. ,tlie d.-f.-miaut will be einii Ur
surplus: l>a(,. v. Itiiil, 117 L. T. Jour, L".ll'.

It would seem also that it s ild be trealHl. wl in Court, a- tie.
deleii,l.i,it s m.aiey. „ here it is paid in with a denial ot liability, an,l
pin null d.ies not accept it. lint proceeds to trial and recover^ less-
OlUmoiir V. rmcnii. cited in IhtrU v. ynti'uml .l.v,,. ]i; p. [{. (p,



TAYMKNT INTO CUlUT IN SATISIA* I'lON.

tiruy \. lUiiilioltmeic, Ib'jO. I g. l(. Jtllt; 71 L. T. ^";7 i-Mi..lfr.. aini Rni«
^- auiiiv llif .li>.simiim- Ki.;;li-li iliii.-., I'lm,, v. Un-n,, TM I., 'l

.

:.!•:!; JMhj. 1 g. tt. 211 (hi. iDiwH.

Wlicrt' ilie plaintiff <li(l iiut rlnt to ti)k<' tlit> luuiit-y out witliiu lUo

tiiii>- liiiiitcd liy liuif 4J4. iiinl jiiilKiuciit wiix civvu in t'livoiir ul' tLiv

il.tViitiiint ui»un ihe t-uune of action in ivs|hhi of whlt'li tin- iiioiu'.v

mis [mill iu, but the judgiuvut liiil uot ili^poHf uf ttie uioitf.v in i'oiiri.

it vMis lit'lW iliut it n'Miiiiiit'ii in Conn Mittji'ii \„ tlii> tirnil ni'i|.>f of

ilif Court iiftvr tb«> dt'torniinuiloii of i\w iiction. ami luu.-t Ix' ili^iiost'il

III III iircot'ilaiin- \Mlli s\uh ili'ti'i'niiiiation. I'liiintiiy \Mts \uM ii Itc

iiiit I'lilitivil. aflfr Midi JiulKiiit-iit. lo an onltT rxtfniliiiK tin- tiinv

liiiiit'il I'y A'h'' 4-4 I'.v an t)riirr imin i-nt tiin iinilci- Itiih :;ru;:

]lii<iiiiin V. i'rnjHU'in. IS 1'. U. Jill.

V.\>\\ ulifi-c liahilii.v i> iioi .Inii.'ii ili.- ni.ni.-.v niii-i r'-n.ain m li.'

lii'iilt witli i'.v tilt' I'oiii'i. il plainlilT <lo<-,s n u ,Wi-{ lo iiik<> it .>iii

ii:i<i' r liiOr-i t'l'.\ anil Vl\ : iiinl, hy H'asnn uf lli>' ]ilaintill"-> ii'm [nopi-
irii: ai ili» iiro)ifi- titni'. ilii- ilvf'ti'liint may al'ti'i-wni'iU <'iiiii"ii<l ihaL

till' iiitiiiuiii |iiivalili' liy liiiu is W>s tluui tlif amount paiil inio Court:
lin.iyi.„ V. Uom/«. IT 1". 1!.. .Mi* ; s,-,- \,<i}, v. i;-„l. ^iilini.

WlitTt- till' nioHpy il* nut aiit'iitt'ii in full, iind iln- plniiitil>" iloi-s iutt

, tin -til in ohtiiiniiif; mon>. it would scniL ilnii tin- ilcffin lain hna

.-lalii-iii'd H (li-fcnic to tlif wliolf ii.iion. culilliiu' liiin lo tlif L'u.-ral

,.iiM> i.f il : s..- Wfinhr v. / nili'l It lri>l>';,r ft,.. i:\ it. p.. H.. .V.iT:

'lui-fiint V. rarr. i:! (J. IC D. ."Its « : \v,„„l v. Lnthiim. til L. .1. 4^
[t, JI.-,; ./0Hr,v V. Whithikn. ." I.. T, -Jl*:: nml ft'*;/,. \. MiUhiU.
Kiil'iii: l)iit II'.' niav ncv(-rtln'lf^, lii> lialdi' in p:,\ th.' mst^ of i^sui's on
»hi.li |h> fails; lliihhfKl. \. Itritish \. Ituni'u r„„ iimi. j [<, li. 47;;,

Hnt spf HuvktuH v. //i.'/.'/.s. 4 F^x. H. 174: (iriiUm v. Ur-v. 7 Oli.
''"'•

! . s:{9; lirat v. Oahomv. VZ Tliiu>f.. 41H. wliiT-- tli>* [ilaiutiff was (•iv«'n

lovis up tu tlie time of paytufnt into Court, and tlt>f> ndant <'oni.s nnh-

^^||l|(Iit tljprt^lo. Thf .hide*- at lln' trial d<iubtlt'->i Imv n disrri*tinn

ui:d>*r Knlr \\'.',y\ to tivf dcf.-inliint tin* wholi- .-o^ts .f iji.' action: •*"•

Ilk., nrkvx V. I».r. Ml L. T. Jour. :tt>. In >)<m/// v. /.//n»/. in p. K,
1!'_'J. wh^TP jiidKniont wni* gi\t>n for d^-fi-nil.-ini witli ini-T>.. it was hi'ld

tlmt till' TaTiinE OrtitPi- Imd no alt.'rnativf I.ui to v.w iliv il.'ft'nd«nt

;ill lijs .-(.sr*.

Wlipri' ,\\o <iff.'ndanls hit .niitlt'd lo )>ui in M-piirni- dt^f*'nr«>e. an 1 '':i)'i'

"111' has. paid money iuio C.uiit cxict'dinc tlic nmouiii ultimately re .'^,',''j

(I'M'iTd III ih.. ai-tion. ihi' tlin- >t.'fi>iidant <aiinor inni! himsi'lf of ihf.'mt*.

r.iyni-'ni into f'nurt Ity his .n-t|..f..i!dant n> a saii-faitioii of ihc
cinisi- of ai'tjon nc-iinst liinist>lf, ;iiid. on faildn' of liis dvfi'nr". i>lain-

lilT ;- .I'titli'd to liavc Jiidjrno'n' fiMiTi'd ;i!:ainst liiin for costs: Peihii/

V. \yimb!cil<,n Irbfin liitlnii. I^m. J ij. W. I'l.

When* :in order f.ir suniniai-y jmliiitn'iit under filOr y'M'.X \< refiis.n!,

sri'' ilireiKJaiil is ;i!l<.ni'd to def.m!. on piiyiin-ni of nioni'V iiit" <^»urt
n«i pnri •iecnrily for ilie ;ilain;iffs .laini. the .[f.-ndant 'ann"t set up
in lii-; nlraiiiiic lliiU >n('h yriviiietii ihlo CoiiiM i- in -alisfiU'tinn of tli''

pliiintifT's; rlaini: Mnnlilt v. '//Vim./i. 7 O. f,. Tl. till.

In an fiction acainst n lui'^liiii'i! Jind wife for n lort of the wife ( !

l'l"'h it was held III!. I the Im-laMd and wife rniild not j.iit in inooii.

-i-itent '!efonei'.s. and thoreforc the hnshand pavins: nionev into ('our*.
^<- •. ife coiilil iMii plead denvini.' lialnlity: Urniim'nt v. K-iur. 1001.

1 K. I!. 2!r^: 'ui that was liocanse in Kn:;laiid a payrii'iu into Conr-
^ ;m. n.in'i-'o'i of ]i:il-ilit^. whirli \ n... r'n- ..^~.,- un.l.r Oni. R"}'..-
-<-' Rule 421.

6-2»
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Where • iletenclaul in an jiliou ol lil>'l „i ,luu,|er i.-,v. u .„,"• " •>> ""J ut aui.nil, vvliU lily, dfl'.-i,,-,. iiii.l.r l; s (I ,'s
li. .;iui,..l ii, il„. ,.v.ul „! Iii, lailuiB ill In. .l.-f..ii,.. u,i,|„', n',;

,

l!^-
'" ''"'J'"-"™"' "" ""iJe ""''•' llulv 4111; <i.il,i/\. II „,

A, I.. inijiuHiit liii., Ciiuri iu u.-iiuii. li,r llUi, «« II s ii ,> I
: and iii actions* u^iiioMt .rn-.tic.-s : U. S. (j , njs , I" i|ii.«.nlint'» Mweeii liinillorj hii>I [.iini.i : n. .>»,'()', ,.. 'iji, J '.-/

I" |iu,vin.>nt In by a iliini i,art>. mh. Ihih.^ \, ihinlml. \v \ i.

A. i„ til.. WT.,C ,.f |,av „ „,l„ (•,.,„, „„ ,|i.. ,| ,, I- ,„

*'*« riniiiuiii n „„.y iiii,, r.Miri -I,, ,11 i,„i !,„ ,],.,.,.
^

liii iiciiiii-i..ii „i' III,. ,,uisf ..r n,i,..ii ij, re,,|„.,.i ,,f (vlii.li ,1

['". Con. Riii,. ii.iv.

Til" ICiii:. (18S31 II. iV. j.nni.l.-, ili.u th,. .I,.|,.|ij,uil h, umiim„ t.iun -hall 1„. mk. u t,. a.luiit il... claim ,.r , aine .,t ilii',,,
iv|i....|

.,1 wliicl, ,|i.. |m.viii..|,i i- mail... irnl,™ 1„. ,i,mi|i., |i,,'|,i|,i,

,',.'.' ,..'..'"" ','"'' -'" "'''•'' ' »'"">« i'nt HiuiiJai. to til,. 1)1,1 /,•;,

^ i.t. 1_... and 4:M. npjili.N. Sc ' <,.,r \ t-„rii Is')") 'M'l. 'i-
u, Kuk 411). p. lai.

'
-r.. . 1,1,. .1 „.

*31. I'liviiii'iit im,i Court -li,il| ]„, |,|,.a,l«l, aii,] m
I'liiiMiiiu' thi- rini-r ,,r ;i,.tioii , r ],iirl iluM-cof, in i,..|„., i ,

will,!] ihi. |,ayi,ic.m i, i,,,,,],,. .l,:,|| |„. .|„.,.||ie,i, Cnn. liiil,',;:;

Tiikfii from Eng. ^1^NJ^ R. 'St*'>.

A |,a,vii,..,it int.i ( ! il, „iii.sr,i,,ii„i, „r ,1,.. „],„! ,,.,,., „, ,

I.laiiitiffs ilaim uaiy lie made iipfon. ,„ ,ift..r ilie ,l,.[i,,.t.\ .i
I,- ; se.^ Rulm 41'.). 421'.

Ill the case
. f a payment in liet.ire ,1,'f.iicc. i( n ,l,.iei„,. i» -„;.,

< leiHly ,l..!n,.rp(i. the payiiipiit in iiium 1... ,.., i,,, jn ,1,^. ,j,.,..
,

\VJi,.|.,. the payment in is made after the ,l..|iv,|.v of tlie ilef..|i
1

"l-,ler itrantim; l,.ave sl,„iiW pr„vi,le for tl,.. .L.^very of a sni.i.i..,,..
:,y tlefeti,,.. i„ ,>,,l..r i,. >,.t lip il„. p,iym..nt ill as IlKluilv,! 1,., Hi

i:ni<

.

\Vli,.re there an. s..v..ral .aiiscs of a,.ti,,ii „r ,lil..rent licii.l. of cl:i

money shonld not be poij In generally, witlioiit »pe, ifciii.
:,t:, .iltits iipi.Ii-nblr to thi' different ,.;,,i-,.e of a, .lion or Innils ..f ,1

rl:,iit,. where it Can he done: otheruis,. iiarti.iilars m;,c I»e or.le,...
Tl,,,-. nh.iv pUtimill claimed (1, iiintllt prolitf. and (:;i il.iiaa:.
f..r ,l,lat,i,hition ami i,o„-r..t.air ,,f or..o,is..- I,.,.-..,I. tt„. ,', f..,.,l ,

I';. vine in generally was onlere.I to iriv,. parti, ., ilars jipp.,|.|i,!i,i,,'.
nion,.y paid in to the different lieail, of ,.|,,iin; ffoav- v ir,lhi V,

I

T. l.-l!): W. N. ISSS, Ml. Tlie K,k. Itul,. -MX ,„r,v-,„',„li„,. .'„ ,,0,

'2'.i't resp,., tliiL' panic, ihtrs. was |.ef..rr<.,l ,...

In Paniirr r. I,,,ilil. 49 I.. .1. (
'. p, 4<1 ; -\:\ I,. T. 427 i,|i.-

/o'-c y. /,-,,/(„,. „.hi.|.,. idaintiff ..lainie,! for .li«tii„t"s..rvic.- ;,.

r...,,Ianfs ariliilcct. vi-/. : in pni.arini; plans, ai.tim; as arbin
awi making surveys, it was held that payment into Ooiirt jeii,.,
w:is «,iffici"nt in point of pleadinL-. Imt the nnestion wh..|h..r l«
cclars stioidd b,. ,.r,l, red ea.s not pa.swd upon: sec Jtiivh nf I.o,
\. triinrnnfrr f'u., 12 1*. H, 490: fhrav Mfirwr ss f'o \ f)

M„<i-ir riisiinnirr Ci,.. 2 Times 12r.

-1



I'.W.MKXT INTO ( olltV IN SATISFACTION.

43il' A ili'firiilant |«i\ini: i nmcv into ( mii'I !>ffnri' 'Irliv

iriii;' h'lr. ileffiiH' shiill -crvc upon llie plaimiir ii iKilice >laiin,

tli;ii he Iiii* paid in the riKniuv. ami -r)L'<-ii_\ iiii' thtj claim i-
I.'l,

caii-i' uf aitinii in ri-pc"'t of whiili tlie payment lia- Imi'

)l!i|il.'. Till' llnlic.' irliiv lii' iii-iunlill;;- t(i l-'iinil No. ').'. I on.

Iliil.' ';.3I.

liik.i: fioai Ens. (18S3i R. 2M.

I or For'D No, TiJ. see il. A: I,. F'lrnis, No. ai»7.

.V ikf.iuf delivered sultHequeml.v anil "imiiiv i1.-iimii- li.iliility wn-.
li.M ii'tt . uil)arrn>i»ing : .l»ia/i„ ,!1 H-iI. .luuf.. K!ti, KC.t: nut I.t RuI'-
IL'o. [lie jiiiyiiit'tit iiiu.it lie l.leudeii.

Where 11 amtion for judKment i* iieiuilit!.' wlj.-n ilif i.ji.vrn.'tit ih

in;i'ir. ilie iletendant i» liable for the eorttH thereof: /i% l."nnr v.

\y«l.r,. I.yis. J g. II. .JL'il: Tli I.. T. .HI.

488 —(1) A plaiiiiiif taking \\i<' m^muv out of I'mirt shiili "

fi'kr it in sati^faition of tho \ery cjiii-e of ;Miinn. or jtarr L!'

ilii-rciif. in ri'.-pecl of wliidi it wa.- paid in, ami -hall upon ,';]!'

apiilyini: thorcfor file anti -orvo a iin'iiioranduni according to

Fnnii No. .'iH, wiiioli -hall In- t'(|iiivalt'nt to a ^atisf^iction

liit'cc. ( on. Itulc I'l:).'.

r.'l 111 oi'dt'f to olitihn the oiuncy oio of (.'mirt the plaiiltili

-hall file tlie said nieiiioraniUiiii witli the pi-opor nfiiier in ilio

"lllei- where the pleadini;.^ in the action arc tilcii, ami where
ilii' pleading.- arc filed oUewhcre Ih i in Toronto t!:e officer

-hall transmit to the ,\cvounlant tlie pleadings ami nienior-

andum with retitrn postaL'e. 'I'he pleadings and meuioran-
dttni shall be returned liy the .\ccountant to the officer from
wliotii thev were received. Xfir.

623

. StUea
mat.

The memorandiini r"ferre(l tr>

vrnrfl
; jee Uulc ItH.

II.

i. ;,'»/. -ii.i

Js I,. I'nrius. Xo. .y.ni.

424, The plaintiff .shall ..take hi^ election to take the ^'''

iiititiey out of Court within f r.tr days after th.- day on which
he receives notice of pnyment in. if the payment is made
hefore .lefence, and if the money is paid in \rith the defence.
he shall elect, either before roplving or lielore the e.iipiration

"f the time for re]ilying, whichever first happens. Con. Rule
'>.jti

^

Wli.re the plaintiff (l<ies not elect, within the tinte jirDvideJ hv this
A'"'-, to accept the inoiiey. the <lef,.ndHnt tiia.Y eonteml that it Ik

I. A.—40
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BuMtU "'••' ""111 lliH i.lointiS 1« rHilW to t<xo\ti: «M ilmitou v. 11 .«,ij-.

Vnl,- I.I Kill' 41U.

V iiliilotlll. wUu lijr luliUke Lid aMi-pteil money paid lu wlUi

iMnuv. »»» ollmveJ t" willidr«n- hl> m-wpluiiie
:
I'A.ruli-T v. /;..

3 II b. H. J1U; mill '"• i:mtry \. Wili'Ur, \l fci. -4 .
min. I,,

4' •. n il"7-». It lUe pliillilil flwn u"t t" "Ciijpt tlu" uioii.'.v iiuul

oiil falU «t tlie trial to mover Judgiuent for n. iiiucli a« wii. p.i

111, th. drfeiidniit pujiii* It iu 1. .utllled to tlip .urplu-: I'.W.

UeH 117 L. T. Jour. 210; (Ullmvr v. foiniii. cited in Ihir,,

sath-ai .1... (•.,., Hi r. It. II. Ill'; J'>ii'""| ',
' '7"""";. ',;„'

111. The money lu Court la «ulij.ft to tlie ..riL^r of tbe ( oun. ii

uiu.t be dealt «ltb ii« tU.' riillil. ..( tb- imtll™ ultimately an--.

/t.; ««k 411).

TftHliiK

co«t«
4aS. VTicn the plaintiff takes out money in satisfactmu

nf all tht tnu-es of action lie may tai his losts of the action

and sign judgment therefor, unless the defendant pays thi-iu

within forty-eight hours after ta.tation. Con. Rule 63:.

Imtend of "nil ™iii«"i of notion" the former Con. Uule li37 hiul

*• tht» etitlri' cnuKe of action."

The alteration i. to make it clear thnt tbe .ntUfactlon Is to I.-

Kuch ns to end the action: .ee J/oo,, v. UicH«..m lafro and Bar.c.

V /iiiffroon 11 Tiiuc. 43.1. l-'nder tile former Lorn. I.nw Prnctic.

.

where nnvment Into Tourt wa. pleaded n. to part only, the plaintiff

could not proceed nt once to tai coetn as to that cau»e of ncnc.ii

CoulK V. (Jull, 8c. N. K. »1«.

Whether thl» Kuli i:i>e» llie pinilititt uu ub»olute right to the c.-i.-

nccordinu to th uh- of the Court In which the action i« broiu:!,!.

irr: Elective of the amount brought into Court and ncielileii in ™n.

fncllon of the claim, and without nny »et-olf of co.t» by the rtetendaiii.

Is the «ul.lect of a coutllct of oiiinioii ; in the iitiirmiillve «ec H.i'..-... ,

V. .VM»./i.*. Ill r. K. llir.. (a ilechiioii of n IJivl.ion.i (ourii. f"!

lowed hv Britton. .1.. lu .UcAcIre, v. c/iWiiim, .. O. I.. 11. Jell; and in

llie negative, see CAlc^ v. VoroIKo f.l,r(--,r U.jM ( o.. 1-1. K.
;;^;

(Hose .1 not ref.Mre.1 to In Uiibn-k V. .v7ii«Jui»; ami see litilr 11

and .s'o/oni.1.1 v. .WiWIiiicr, li")1. 1 K. H. TH.

The weiitlit of nutliorlty appeius to be against the view tliiu

the c(».Ts ought to be taxed in accordnme with ibe provi.sions of /.ul.

n;i:i. where the money accepted In satisfaction miehl have lieeu n

((nert^i in all Inferior Court.

Where money Is pnid Into Court In satisfaction of ""i^ «' ""''™',

claim, with a deulnl of liability, and the plaintitf proceeds with tb

action tat ultimately accept, .lie money paid iu "> «» '' ""'™
,^

„11 claims sued for. he is entitled to the costs of the claim In respeU

i which the money was paid into Court up to the time of la^'" ,

but mu.t pay the defendant's costs of nil other clninis nud of i H ...1

.«iu™t oroceedings after payment iu : .Smtlft v. Mirthlmch. 100.. 1

T™7; n.r«'here in ' ha ca.e the plnintitE proceeds to trial ami

,u^«.dV on some issue, he is entitled to the cost, of those Issue,

though the s^ouut recovered be
r,.n""sfL 7 744 'and s"c

Wns'lnif' V. /IciKcw. 1:hi2, 1 K. H. 124, 8.i L. r. .44. and sic

RWouf V. Oretn. S7 L. T. 679.

In an action for an injunction t.i restrain " ""''""^'•.
7"' Z,",^"";,

ages, the defendant, denieil liability and paid money into Court in

\^
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.HU'tm of t!»- H»lm for .IflmnB-^. Tlu- plaintiff nrr..|.tfn»th,. Rult 4

-

f„r ilniimr-'.. wiit ti-l'l ii-it •iilltli-.l

f in'tliHi wrt" not ptHli»ti'Ml ;
i/«"<rt

1 Cmrt ill''

is rnttd :
i/'-

)tn th" m<in"y

n-(ion

„,.„... in mnti*f««'tioii of tbi- dnini

V fiifim«ori, .t>* \> . » •'" '^> '• '

(ill. in; 80 L. T. III..".

TK, Km IIWC!) II. jni pr.»lil™ f.ir .o.!. In a .Imllur wny. l"il

.,1,1.
•• iml". 11... I-""" ..r n .M,- .1^.11 ,..hHr«l«. ..r.l.r.

It Im. bwn h.-l.l timt Ihi.inh .>"l) >i«P""" i" I'"'''

pliilnlUf. H h.. tnk~ II m .ntl.f»rt...n. I. «. II"! t

.:,li,l. lnourrTb,tv,.H.„ ,1,.. rt,.- ,.f l.n.vn,"nt In nnrt .or^.tanc.

:

(..,.„« V. nat.Ti, IWW, 2 <1. B. HW.

H..,- Sufklntf, V. UaMi. Ill m.t.. t" Kl." *:'•" 1'- "^l^'-

If th» plaintiff d..™ n,it «««pt thf ni,i.,.'.v in "»,""'""™"- I'"
"'J:

l,e,,.n'"liri.l^ to pa.v tl,p wholp co.t. : ...• /!..»* nf '."-I"" ', <(.«r«».

„,. I-O: 12 I". B- ««'

Tl,.. ,-o,.t. i.m.v n-.'.l un.l.r tin- IM .vlthoiit nny l'"';"";"' "^

nnl^r unl™. It h..mmn. li..o«««r). lo ...r-ro. pnymfnt in whirl, ca..

"hepirtlff nmv .It-n J,.,l»n«.t a(tT tl.- ..iplration of 4H hour, from

tli,. iTiintini: nf 111.. c-.TIiftrate of taintion.

Hut it tho plnlntlff n.'.-cpt. th.. ninn.-y in full •nll'fnftion nf lii-

ohim h. will hf trTOt«l R. hnvlw ,li«-ominu»d th» artion ». n th-

™,1 to which ihP n,nn.y dm., not rdnt- (thon.h he rl"'"''! l"-""

„;rlr Bivo not!., of wlth,lrnwnl of tl,™i.. nn, >">.
.'"'.J''

"'''.
'

J
In ninrh nf the nrtion n« r-lnt™ to th" riuij. for whjchjh* mon^v 1.

p,id; MflUrrmlk V. f^rc™. 14 (J. B. P. .(«lt HJ

wonld .H-m that d..f™dnnt would h» rntltl..,! to thp

„l„lli,lon,..l l.v plnlntiff. n- npon il ,ll ntinnnno..

l.„,-h, rtc, in02, 1 Ch. 107.

Thp plaintiff is not rntitl"! to oo«. iind-r thi. fftil.. wli"- the

inon"; i, paid in with a pVn of t..iul.r ""''.'h: Pi"i"''7 ";7>;'"
',

;
l,„t ho ,nn>t pny the def,.n,lnnf. r.».I» ; »ee Un/HII,. r._ 1 ./r,.rf.,j/...N

J.

'.'4 (j. n. p. W"; .4mfr«.(ia .\ruil«llll"' <^"- ''. '"»""'• ' "• '" " '-'•

If the plaintiff dom not ele« within the tim.. Riven iiy «"/• 424.

,,i„l,„l,lv III* richt t,. do so. and to tnJ eo.t.. i« eone; ,e,. .>.j.i...-.-. v.

ir.»(» SI Q. n. II. 3.V1: 67 L. T. 711. It wa«. however, hel.l nn,ler

oriclniU .T A. Itnle 21H. which nave the plnlntlff 4 days nffr re,-,.|pt

,.f i,oti,.e of pnvment within whl,-h to necept the money in «nti»fo.-li,m.

Ilml he ml«ht' still apply under R»l,-ini. '"' !;™'» '"•™';"
.V

l-lniHiin 4 Q. B. r. 228: see also Brnadkiirit v. WiHei;. W. N. is.il.

"I- l.ni '.,».... whether thiit will 1... >.. under the pr,.»..|il «"'•-. L.v

r.lieh the plaintiff has no rleht to the money hy the mere piymeot of

il into Pourt. hill .™lv in the event of lii» innkins an ol.-et.on uli.ler

/.i.(,. 424; and see llabmck v. Ulaiiiluili. 19 P. R. Irt-'i-

l--,ir form of judLHuent for ro»t.«. see -Vpli. Koiui l-'l (IT. *; I..

riiniis. No. mill.

If the plalntilT nn'overs less than the amount paid in. the defeii-

,!int is entitle.l to the eicem ; WHmor v. Coirnn. riled in /)nr« v.

V.ii;.,.inl \n II'. P. R. llS: "°il "here the plnintiff re,-oveie,l only

"Ik- more thiin hml been paid In in satlsfnrtl,>n. he wns helil entitled

t'.. full costs; llrnilrrmn v. Bonl- of Hnmilfoti. 2r. Onl. lUl.

Where the plniiitilt's solicitor, by mistake, nccept.'.! iii..ney paid in.

•ind si eil jndsiiient for ciwts. the iu.iniii.-iil. on npi.lic,iti..li of tiip

T. T. 81 ; hut It

'itsts of the .iillses

Sitiitli V. \'irHi-
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Iitaiutlfif \vn» set aside, upon imynient of costs, aiiil the ulaintW miv

alloweil to pio-H«l with bis .action: i'mirj) v. Webater, 9 Es. Jl.';

(7ieia(i. r v. Boaa, o O. L. R. 21».

436 Wliere iiioiu'v i> pniii iiiio ( "iirl in t\v.. cm- iiioi. ,;.-

tions which are ccm-^uli'lntcd. [nutl the plaiiititt [iiw...!- i

thf trial of am: ami faiU.] the money paid iu ami tli.- —i-

in all -he action^ >luill I'f -l.'alt with in ihc same maniir' :i.
;

the noil. Ml tried. ( <>ii. liiile I'.S.'*. ,iw'iih;l.

S.ini- ;is lOng. (1^^^0i U. 'Jl','.'. except til.- words in litiicliet-, uii..

497. .\ plaintilf may. in an-wer to a counier-.la;

u .,:..iiev into I'onrt in sati-factioii thereof, suhjeet to

k'e f,.iiditi"n- a- lo ,.-t, and otherni- a- npnn nav::.-

lo. I nun liv a rl,.ri-ii.:aiit. I'oii. Uiile i;S'.t.

S.;;.. 1- )':ii-. llN^-li It. -''" .'"'1 -• lli-f,-Hu^;ii i. r.(nl:..

4a8. Will -ellin,;; up a iemler lielt

d to iiave 'oeeii tendei-ed

. Ki;s-. (1SS3

Coll

Tliis /,-»;c s similar to tiie fura.-r O.mninu .:ov i.r.wtu

r;,o;.»r.o; V. Ui'k: " «' Ji >!• '''^l'''- "l»'re " «iis liel.l lll.lt it tu

tendered wns not paid in. the ,d,m.tilT laisht sit-,, .liidstment b

sum as to wtiich leniter was nlead.'il.

.\ ilHtviice

der: /'»ri»

i.av lie -at r. .lIviliL- ii:ihilil.\ as U-..11

,-. Co.. Ill 1'. 1!. int.

iili'adins

n,.. Huh- v.oiild S.-111 t" apply ill a foreclosure suit, as W..1I a-

uy oilier kind of action : s.- A-i.o.«i,-./ v. Trollop.-. 42 1 h. P. M"

ravni.-nt into I'.aiu v.itli a plea of leinl.-r befoiv a.'tion i- n.,

admission of tb.' r-;.-ltt

iri'lKllllK Co. V. l-;«!.

plaiutilY t.i lirinj: the act

: O. L. I!. 12".

ion :

is to t.uder anil paviaent into Court in actions nsaiost Ju-u. •-.

s,, I!, s. O. c. S8. s. IT.

Wb.-re a defence sets up a tender, it is not essential that the oi.

a.r should lie nlleeed to have l«.n made hetore action, if tlje t. n

may I." inten-ert from the ..ther statements of the defence: f,Mi?>«..

V. V.,(i.i.I.7roi'..!;- 24 (>. B. I). 3117.

The plaiutilt .annot take th.. lu.raey .lut in satisfaction, .au.l tin

his costs as of ...iirse; the pL-a .if t.'U.ler raises an issue, wbieh o

mains unsettled o„ the record, and in respect of It the defendants ar.

Sled", lo to trial: 71,. It tb.. plaiutiir elects t.i take the moiai

,

l" must tak,. it ill full of his claim, and the defendant thereup.illj-

o.au.'s ennile.l TO his co-ts : .liior,.'.;,, 1 n."/..!,,;..- f... v. ft.,l.-i„- .

L. 1!. 127.
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„„,ier, amends or compen™ urn "^-I'^r/ the action is proceeded

rtefendan. wa. -""'"^ '»4 -C^ou d'oo. "eco'ver it from the plain-

!S ":^;^.;:^"l.Ji !^"i M. tak™ ™. jL^-ne, and pa.d ,t

i".r to the plaintiff: S.C. ."appeal. 2HJ. II. »-"•-

Tender to a solicitor of a ^^-^-^^11" HW^^'^ S°^T.^

"

k.Tjj V. Lite Interest, Cuip.. 18'Ji. 1 Lh. ill. i^J'-

429. Money paid into Court with a defent^ at L'Orignal^^
,.,n*.b idl or Gore Bay. may. until a branch or ag.ncy of .;;;.,™^„

e to^an Bank of Connneroo is established a, tho.e ^^. •

->-

,
„ "ame mav exact a sum not exceeding one per cent, on

um so paid im and shall sipi a receipt for the amount

tte^Sg^ of the pleading, for signing ^hich recent he

all be entitled to tventv cents, and tlie -nm so paid m , u>

'r aid out to the plaintiif. or to hi- solicitor v^on a «.. n

.Mdhority from the plMntiff. ( 'on. Kide 1
.
T .

Rule- ..!

i,S!>4. V'.'r..

,0) The officer receiving -ud, lunnev -hall fotihwith pay

the -ame into Court a- mentioned m Rule -10.,. A
"

.

till- .'ifietT iindpr clause {2*.

v.. rtlSroNTIXVANCE.

480.-(l) [Subject to any special statutorv provisions J „.,„...

the plaintiff mav. at anv time before receipt ot the statetnen

of de ence of anv defendant, or after the receipt thereof, beiote

1^:^^^ oll,^ proceeding in f-etioii ^ave an in erU.™-

torv application) bv notice m writing, [filed and -erxea.l

Xll^Xcontinne his action agaitist such ^ef™ ant or wit -

draw anv part thereof; and the defendant shall be "'"'^ '
"

ihe costs o( the action, if wholly discontinued against Inn,.
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or if nut wliolly discontinued, to the costs occasioned by tin-

part witliJrawu. [A plaintiff may discontinue as to out nr

more of several defendants.]

(2) Such costs may be taxed [upon production of ili"

notice served without any order], and if not paid witliin

four days from taxation the defendant may, without any

order, sign judgment therefor,

(3) Such discontinuance or withdrawal, as the case mii;.

be, shall not be a defence to any subsequent action.

(4) S.ive as in these Rules otherwise provided, it shall n.n

be competent for the plaintiff to discontinue the action with-

out leave of the Court or a Judge, hut the Court or a JuiIl''-

may, before or at. or after the hearinp or trial, upon such

terms as to costs, and as to any other action against all or anv

of the defendants, and otherwise, (x) order the action to lu'

discontinued, or any part of the alleged cause of complaint

to be withdrawn. Con. Rule 641.

Substantially the same as the first three olaiises of the Enc. (lSS;lt

Rs. 2V)0 and 292, except the words in hracliets, which are not in t!i^>

En£. Rules.

<xi Some snch words as "ns may be just." seem necessary to Ije

stipplied here: see .\rniiitroitg v. .irw^tronft. O, L, R. 10. 20. Ttii*

words " ns may seem fit " were in Hitle tMl. from ivliich this RuJi' i<

derived.

" Subject to aS7 Speolml Statntory ProTiiion*."—The ref.^-

ence is to such provisions as those contained in R, S. O. c. 8fl. ss.

17. 21.

The last clause in brackets in clause (It is new: see Fox v. //im-

ilton Proc, 9 C. L. T. 197.

In clause *2l the passage in brackets was introduced to make rleaf

the procedure which was not quite plain under the original J. .\.

Rule : see Bolton v. HoUon, 3 Ch. P. 278.

scope of

i>re§«nt

(II. *i I.. Forms. X".For form of judgment, see .\l)p. Form I-":

82<li.

Scope of Preeent Rnle,—nie itresent Rtilr besides allowing,'

the iilaiiititf. as formerly, rn discontinue the whole action, authorizi".

the withdrawal of a part of his cause of complaint, or a discontinu-

ftnce of the action against one or more of several defendant.-':

formerly, at Law. the discontinuance could only he of the whole

action: Bciiloi, v. I'on-iu.jlionie. Ifi M. it XV. s. In E(iuity a pnrtijil

discontinuance could be effected t>y amendment.

The power to withdraw part is. however, only where the part i-^

severable from the rest of the claim : Bank of London v. fiitamntrr

Co.. 12 P. R. 499.
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It was formerly held that a plaintitt could not serve notice o( Bui. «».

dl'™nttau.n™agiin« one of several defendant,; and that h). proper

™„r"e wa, to obtain an order tor leave ,„ d,,cont>n„e agamst ,u.U

flftendant: Poo v. Womtltoii Prov. <t L. Soc, » (-.1.. l. "" i»e

l.„Tntence of clan.e (11 ol Rule 48U. makes a change to tb.s re-

ppect.

Where a co-defendant, a. against whom interlocntory judRn.ent had

been signed, is sued joinllj for a libel, he is entitled to not|ce of the

Son, "mi an order obtained without notice to h,m .s irregular

.

Jenm,, V. Scripps. Divl. Court (1* Nov., UK'S..

The words "before taking any other proceeding 'njl"^";"""

mean "before takins any proceeding with an mtent.on
"f

«"'°"'°«

X action," and do not include a step such a» taking mone> out of

Court or bringing in money in »atisfac. on of
«/"""'7-''"';S;

Sn"",T V. Want. 23 Q. B. D. 350 : and see Uniman v. Boret. 40 W.

is. 352 1 66 U T. 171.

The plaintilT cannot serve notice under this R«l- "> »" jj'""

until a gtinrdinn is appointed, and so escape the costs of the .action.

nulh V. Taylor. 79 L. T. Jour. 211.

On a motion to set aside n discontinuance a, i"'*"!";;-. ''"'"?'

granted to discontinue on proper terms on a cross-motion of the

plaintiff: Spillrr v. Cahlan. 2.1 L. R. Ir. .!2.

Vn action ought to be disposed of against all the parties to it. If.

therefore «.e defendant ha. become an unnecessary P""-,°"™'°
hclstance, arising subsequent to the issue of the "[!' *' »"'°

should be dismissed, or discontinued, as against him; .VcLau-jhlm ^.

Stexart. 1 O. L. R. 295.

Vfter judgment for the beneflt of the plaintiff and other members (,„. ,,,,„„.

of a claai foVwhich he sues, an anion ™-^°'
°"»'°"'"'r''; 'ri^o'^

e'en by consent of parties: see Ambery v. nomton.H P. R. 190,

h,r.vJn"n such an action the plaintiff remain., *,»,>,.
»»J.(».

aJte^

i dgm'nt. and where there are no other unsnmfied members of the

class he may. on his own claim being satisfied,
""^f' ". ,«"

""^f
staving all further proceedings: Ko .UpM Co.. Word v. Alpha (,o..

wis. 1 Ch. 203: 87 I.. T. 64«.

at .«. Time etc —The Rule permits a discontinuance before ap- stme of

nefrance' iTo" v S Poaatie, etc.. Bank. W. N. 1S*9 156: but see j.ro.™,,.

rt""n,s,. of an intaut. Ifat* v. T^vior. ,.p™ It ^oes not per-;"^-

i; H^r;^ ': ^'^^^'^f-i^^ ^-r;fr i^m

"deman o b", n„„.s„i,ed at the trial. If he wishes to d.scotltinue

S;%?: -;^--^r^riy;,tr^^- - - -

:

lllOO, .\. C. 19 : Si L. T. 5R2.

The dis<ontinuanoe is only of ri!:bt. either
l^'-fX/Vtr^n^inter:

or. it defence is put in. before takina any step, other than an inter

locutory application.

If the statement of defence sets up matters arising -l"" "'"
Jr""'

of he writ, the truth of which the plaint.lt cannot den,. ">'' "'™

aff„r.l Tgood answer in law. the P'".;'/*;
,'";7-,;^;;:;';,,r n.t

not to discontinue, but to enter a ™nfess,„n "f the .l.t^ne,

I?u!c 295.

Form -The form of discontinuance will be found in th- .Vppendij f, „,, ,„

Form Xo. .V, (H. & I.. Form.-. No. .-.11 ..
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Rult iSO. Under the EDglittb Rule (wbicU does not contain the words a> tn

tbe notice being tiled and served), it was held tbat a written notlcf

by thi' i)lai 'i£E's solicitor as follows :
" We are instructed to proctvd

DO further in the action," was a sufScient notice: The Pommeranvi. '.

P. D, H>5 : but a letter saying "We shall discontinue this action,

and take out of Court tbe amount paid in, and tax our costs. \\i-

will send forniaJ notice to-morrow," Is not a noticp of discontiiiuiin'i'

within tbe Ens. R. and a fortiori not within tbii^ Rule: Monn \.

/Jtofrin^oM. 38 W. R. 27S : 63 L. T. 371; see also Biookhig v. Mamh-
Irtv, 55 L.T. 343.

It is nm n'vi^ssHry for the plaintiff to asci^rtaiii the amount of

defendant's costs and pay th^m in order to make tbt' notice of di-s-

coutinuance oEEeciua! : Barry v, Harile.'j. 15 P. R. 370.

Effect nf Effect of Dlseontlnnattce.—Tbe Huh !« express (clause 3>. thnt

iiaTici"^'""
''^ ^ discontinuance thort? is no rcn judicata; see also The £roii;jrnc
11' App. Cas. 250, I where the same action was revived*; I'nit-ii

Telcphvne Co. v. Taakcr, 59 L. T. 852.

A discontinuance filfd bj- a plaintiff has been held not to hnv.' ilii>

effect of discontinuing a cou'-ter-claini set up iu the action; McCmnrt
v. Muldlctoii, 11 Q. B. I>. -HU. io\erruling VavaDsenr v. Krupp, I'y i'\\

D. 4741 : but a counter-claim which tbe dffeudant could only i.->i.ri

b,v virtue of the plaintifFs submitliuE to thf jurisdiction and >^uin^

the defendant, will be put an end to by the plaintiff's discontinuniir.>

:

Dominion Iturglary Guurantrc Co. v. ll'ood. 3 O. L. R. 305; and !i

discontinuance in a vt'ndor's ai-tion for specific pprforuiance puts nii

end to dofendiint'^ rifflir. if any. to tnnve for judgment fur spt'citir ]>-\-

formance on admissions: Ljtc v. ^JcConncU, ." O. W. R. 32f>.

An appeal by the plniiitiff will be thereby discontinued: €''>n.-

hcarc v. Liu-in. 13 Cb. It. 469. Where, however, a plaintiff, who hi"!

given an untlertakina as to damages, discontinued his action, it v.a^

held that the Court would nererthele'ss dirnrr a reforenre a-^ m .hun

ajres ; Si:tcroiiicn v. I'ftul'^V''.. 7 i'h. I'. 7iil,

Till' discontinuancf of ihf action is no War lo a p '<<:, liy ;i plain-

tiff, whose name has l}*'en used without authority, to have h:s iinme
struck out of thp proct-Mincs ; ami to compel the solicitor actinj!

without authority- to pni' ili.' ciKts : Hold Rrcfs of W. Aiixijiill'i v,

Daiison, 1897, 1 Ch. ll.j.

>_^

Costa.—The defendant has an absolute right to all costs of the ac

lion, nnd thev nn- nor in xh>' fii^fTeiiou «<f rho .Tndtre iinder Riilr 11.^0;

spe The .9/. OInf. 2 P. D. 113: The ./. H. Hcnkrs. 12 P. D. 100. Tho
('•is will ini-hni'" cn«ts ni;iil'> I'osfs in thi' cau-i' on /in !ir>!)liCiltion "W
which the plaintiff succeeded: The .?/. Olaf. svprtt.

Leave to disrimtinuH is onlv granted on pnvment of the costs: Tl"

J. H. Uenkcs. 12 P. D. 1(>0.

costs thouph the plaintiff discontlnm-
V. Coutitkii, etc.. Bank. W. X. 1889.

The defendant is entitled to

before appearance: Aloorc v.

15G.

4'(isT< of wnrk in prpparing. briefi-is, or otherwise relating to affi-

davits, etc.. properly and not prematurely done, down to the time .tf

discontinuance, iire taxable; IJarrinon v. f.rutjur. 16 Ch. D. 5.^9.

It was forr^erly ht-M tbat as this Rnlr only applies to an " action
"'

it could not l>e made usp <if in an interpleader issue: Hoijahoom v.

';if/i>fl. 10 P. R. 4n2. Sep now Rule (rl.
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, „„o»Me tune ...^ t^.SXC".:^^^'^''^"'"
""'

Srtitled- Borrll v. flm-tltl/. 16 P. B. 870.

csls are taxed, judgm-nt ","»' 'r.'fL'l*;;'"'; , l.. i,«n..,U se..

Sr^2ri?SeSrpr';:X'ira>f«^ent: ,ee /,„,, n.,

' 2 o^derot a Ma«er .which »...e,l - ?«^-, ™ r'S'-'lyed."
„.a, varied by -ub,titut,n. ;l;e^wo.d^__ t™ n=ain 1-™-!"' '^•'"'^

"»'ri. W. N. 1S78, 40: 2 Cborl. ' 'j. Ca. 3S.

* notion: P'
Hiii«l,«n. 4 11

Wh.re. on a motion under >he ^"6- If;^; ^-X;;;";'';;. ';;, ^:^,
,-,,«, the defendant »•»«."'''';:''

'"^"^^f'^a'^/o he re.n„indor. and

„t tlie claim, and wa» given ''»','"
X^^o^^^^veiv held to he not

„„. ,„.i„,iJ
»J"X,fhnT^r in the di/cmio,, ot the .•onr, under

K^-^i^r^Si^r^ven ,<»t,^P to the time o. p.V t

into Court: 8uckU»g v. '-otb. 31. W .
K. llo.

l^^'l^S't. /'dSJ^K ai-^n^'H; rea,on Mn. th. .,a—Ln-i^nerrd^<|:s:3?a|£^^

Alpha Co., 19<«. 1 <^h. 2<«: and see Re /?./.

I. H. (i3V». sM^rfl. p. 344.

had not appeared at llie trial. :in.l n,»m.-.d th.

V CTin<ftr><iI-. " f*- ^- S'*'
, ,

, .^ ,„,.

on a motion 'or Uav^to dh.^;^- Jhe^oun ha. -
3-J--;;;,

18 Ch. D. 76. - , .

roj'^;:s:.'":":rT.^:^:%i?i?Lrrori4^ov..u..
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CONSOLIDATED RUl.ES.

481. A defendant may, with the leave of the Court or a
Judge (.r), withdraw his defence or counter-claim, or

On failure
to deliver
Hiatement
or elaiiii.

With- "
.

' ;"" — — "' "".'

dr.wiuot part thereof, upon such terms as may seem iust. Con Hulrd«hn™. g^2

.Same in effect ni. Eng. (18831 R. 29(), last clause.

(XI Her., the former Con. nule 1142 hnil " but not otherwise." Tlie
oniissi.in does not alter the effect o( the Rule,

One of the ilefemlants, in an action for the recovery of land, wits
allon'e<l to withdraw his defence after the action had been in th.'
paper for trial, bnt hod been postponed till another action reliitiii..
tu the some propert.v should he read,v for trial, upon the terms of
giving to the plaintiffs all the relief to which they could be entill.J
at the trial, and pn.ving the costs (masioned bv the defence, and tli.'
costs of a summons for leave to withdraw : Real d Personal Advaiir,
Co. V. McCarthu. U Ch. 1). 188. The costs only wliich were ,k,,,.
sioned exclusively by the defence were allowed : //,.

A defence ].iit in fraudulently, and without authority, was ailmv,.,l
to be withdrawn : irtVIrams v. Prcfttoii, 20 Ch. I>. 672.

As to withdraw.*! of defence of infants, see Fitzwater v. U'«/cr-
kotue. ."2 L. J. Chy. 83; Uofdiier v. rapliiig. 33 \V. R. 473.

IS. Dismissal op Action for Want of Prosecution

482. If the plaintiff, heing bound to deliver a statemi'iit

of claim, does not deliver the same within the time allowc.l

fn; tlint purpose, the defendant may, at the expiration nf

such time, apply to the Court or a Judge to dismiss the action

with costs, for want of pro^iecution : and on the hearing f.f

such application the Court or a Judge may order the action

to be dismissed accordingly, or may make such other onl. i

as may seem just. Con. i?ule 646.

Same as the Ens, (18831, R. 294.

Rule 243 regulates the time with- i which the plaintiff is bouiiil
to deliv..r hia statement of claim, viz.. three months after appear-
ance, unless the defendant has disis.iised with its delivery, as he nijiy
do under Rule 171. The time by the English Rule i.< six weeks.

"The expiration of such time": see Armttrnuo v. Toronto, ere.
Rfl.. l."i P. R. 449, in note to Rulei 243 ind iT-H.

Tile apidication to dismiss for want r tresei'utinn is made in Chin:!
hers. The application may be supported by an affidavit that a
statement of claim has not been dispensed with, and has not been
delivered, and a certificate of the officer in whose offic- the action is.

that an appearance has been entered by the applicant, with the date
of entry.

Where the plaintiff made default in delivering bis claim, ami h.nl
become bankrupt, it was held that notice of motion to dismiss under
this Rule mnst be served upon the trustee in bankruptcy; ll'n'.;/ir v.

Sli-hi'ton Ry, Co.. 4 Ch. II, 164. In Bimrinhrtttoni v. A,iiii,lci/.3 Ch.
IV 2-S8, on a motion to dismiss imMer this Riih. Hn]i. v.r„ gave ;i
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w,*k-« tlm.- to take further procee,llnii». ol,«ervini; tlinl ench uv.. RilH««.

^„.t Viend upon it. own merit.. The pl»intl«wn. ordered to

Tv the CO.!. of the motion. 1-rotaW, the plaintiff w,li m general

be' given a «hort further time upon payment of co«t».

S,.me only of the defenilnnt* eannot have the action di.misw.1, if,

(,„ ,„fflcient rea>on,. proceeding. »8»i"« ,"'?",'''''",'?,?"
to rte

Lrn .lelaved. and the applicant ought probably to app >
to the

:, ;„tw'!.- -olicitor for inform.t.on a» to the
''f' "V^'m'^'Z

l,8ain«t the other defendant- : _fV<!/ v. Lrc, Ul. U. .i.l
.
«ee

Im'.TOUc V. Krrllin. 11 t'h. I>. '•'>

A defendant can only have the action di»mii.»ed a. ngain.t h.m-

«plf: Hon; V. U'ard. 11 Beav. 15U.

It ha. lieen said that, if a plaintiff de»ire. to avoid the cost of the

!„• ring of the motion. !.. should tender to the ,lefendaut the c...t. of

he r^Mice and give the usual undertaking to go on; Evelyn v. i.vel,n

13 "hD "sffVoMoa V. Loe. W W. K. 13S: but thl. i. not the

krrJt::"C^o"v,"s:z,,^io;rr.s.''^-ii^"=
he irregular without leave ; see Hvlc -4.1.

Wlere, before statement of claim, an action v>a. "'"y"* "."'" '^^

plaintm .hould give .ecurity for co,t.. •""l:\"ZjZ.TS^n U
I .tatement of claim expired without .ecurity harmg t«"

f"";
'«

wa. held that the .tay did not prevent the action from t^ing i«-

mistcd under thi. B.le: La 0V»t.9c v. IfcJadrcw. 4 Q. B. !'• -1"-

\ plaintiff was allowed to file a st-itement of claim after nine

years' delay, it being she»^ "^-t J!-",;'-'"'-,";- """p
R ^

ant being financially worthless : Ftnllc v. tut.-. 14 P. B. **h.

Where the plaintiff set up a c.mpromise. as a ground for ""t Pro;

ce«ling Md the defendant dUputed it. the _q»e.t.on of srttlement

n-Bs ordered to be tried : ltce» v. Ctmiithtrt. li I
.
K. Jl.

Where after the time tor delivering a statement .if claiiu had

elapsed a., "der had been n.a.le dismi^ing an lU'tion un e«» a

s ement of claim should be delivered witim "-«*'• "»^*^,;^°:
not done, it was held .^..c the action was at .in end. Uie »""

''""',f,

Tither been complied with, nor appealed against, atid an order could

u,.yt 1 O B I'. 4irJ: and auHcndcr v. Poulke... H. I
.

K. —ft.

itut'if an order to dismla. Is made further time may ^ given^for

appealing against that order : Burke v. ieooneji. 4 C. P. "-"'
?»Tr V 'l«m fi <). B. I), llfi-. or if the time has not exrire<l. so

that the' action 1. not gone, there is i"f'"?';"'<'/•';;>•
J'' /^'"ji'

the order for dismissal on proper «'"»"''»;."
'^'l"

;"',,.'; A^,' n
D SO -r^. Carter v. SStuihs. mpril. In \,;rc;mhe v If Lutati. 11

P R '46^ the above case, wore considered, and it w,-n< held that after

the aeS stood di.smis.ed for failure to file a statemcn of c a.m by

the time named, and judgment was sieneil d.smissmg tl. •»''""""

'rde ,.outd be n.ade under Rule :ra to vacate the ..udgment. anj

farther extend the tin.e for delivermg the statetnent of l.trm See

also notes to ItuI, :i.-.:!. and IS.n,k nf Slw .(.. v. r«„< H "nt. App.

347.

Where an order is made dismissing an action unless
J
«»'™™'.

of ,l""a be delivered within a tin>e named, it ha. been the pract„e
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1
; \

in Oatario to ohtnlii ii further ordtr ex liartt diHinbtjiinR the nctlmi.
.-iliowlug iliat the previous order bas not been comijik'd with: ww
Burns v, Chiaholni. 2 Cliy. i'U. 88; but doubt biix be«*n cuft upon tii.>

propriftv. or at uiiv rate tlip tiecesiilty, of that courtie : ilnUvniUr \

Foulkea. Ifl P. R. 225.

It would Heeni that an order dl^umxinfi nn action doc^ not \.\\i-

I'lfpft until it h drawn up and senetl; and tliat th*' action uiidi-r tli"

English practice is not dei\d until thnt ix Atnw : Mftcnlf v. liriti-ih

Tra Anxiiviati(yn. 4ii L. T, 31; but see Hiiript l'humnjrai>hii v, Urmii,
50 L. J. Cb. 406.

A« to tlie effect of a peri'mptorv nrder rPMuiriug plaintiiT I" piM-

ceed within a named time, s.-^ HtiUivrnft v. S.oriindix. 'JT Sol. .Imir,

290: Fnlrk v. Axthhu. L'4 IJ. 11. I). 174: t»x v. Uohuaii. 2:. L. .1

N. C. IIB.

When' nn order wiis uinde disiiiis.«iDg an action iu the fvrnt i<i

the plaintiff not fonipiyini. ,»ith nn imdertakinc. it wa« held thnr nn
liefnult the order was absolute, and no further order was neces-nry:
Vrotcn Corundum Co. v. Lonan. '.i O, L. II. 4:i4 (but the IHvisionnl
(.'onrt. thouffh affii'mins the ordfr, divlim-d to deal wilh rliat point i

:

/ft., and it would piolinitly iu >iuli a cn^<- he safe to olttaio a lin:i]

order,

The plaintiff suf.! the itiduiser of a bill of i-srlmnKe. Tlu> .Iihi

was aftiTwards paid i)y the acceptor, and the indorser applied tn

dismiss the action for want of prosecution. I^indley. ,T.. siiiil. I

shall mrtainly not let the action go on simply to determine who i>

to pay tl].' ^c.sI^. All further proce^f lings in the action to b-' stuyiil,

the defendant to pay the costs of the writ "
: ^1/ion.. \V. N. 11?7<'>. :\~

:

sn.> ;il... i:ilwi1 V. Gariiner. S P. A. 400: TVo»acc v. Ford. 1 Chv.
Ch. 282.

Though no motion to dismisa is made, the plaintiff cannot regularly
proi'i'.'il without l>\i\.': se*^ note to Rule 248: but the former prnc-
tice requiring a Term's notice to be given, where a year has elapsed
without a profei'din;: having Iwii taken, is not continued under Thf
Judicature Act: Denver v. Bnnrdmnn. P. R. 2.'in. For a similar
n-strirtlou ujton moviiip for judgment; see Rule 012.

Id England a fonna! judgment for defond.ini's costs is signed upon
the order for dismissal: Chitty Foriii'^. ISO: but in this Province th''

( n-'ts niiiy be reco\ered under tln' .IndceV order; see Rule 8.^5 ("1.

Effect of Dlimissal.—The dismissal of an action for want of

prosecution is not nrcessnrily a l>ar lo a snt)ser|uent action in respect

of the same matter : Rr OrrrJI rnllirrit d- Fiiehrirk Co., 12 Ch. 1"). 0.S1 :

Bintic V. ^jf re. 2 Moll. LSO : ffoftoi- v. Liivi«. 11 P. R. 3 : though
made on consent, unless the order is made upon a compromise of the
cause of action: ilngiiUi v. yntioiinj Bnnl- nf Srntland. ^0 W. Tl, i503

;

fiH L. T. (117: but the plaintiff is liable to be call-^d on for security for

^osts in the second action, if the costs of the first are not paid : see

Rule 1198.

The Court may examine the pleadings, evidence and proceedings
ii: the trial of a former action, and the reports of the reasons given
for tiio judgment, to ascertain what was d^-cided. The dismissal of

an action, on tlie ground that it wa.s prematurely l)rouirhf. is no bar
to another action when time has removed the objection : Borhrr v.

Mrr„nif} (2'. 31 Ont. 593.

See .Sutton V. Hurr'ii'is. W. X. 1S7-". 2"'<.
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48S liu.ut m Il.e ea-w pre.vi.UM for l,v Kule 43-1, if lUe '"^' «»

.,™ notice of iri.l. and l,o a,.o. n.M ,nv... ,u,.,co o ,mI t,.erc

or lor it flu. i.l.iinlilV I"- '-'iv." ..""..• m ,ru.l I..U ooo, not

fu^misscd tor want of prosecution. Iiulf. -3 Juni, 1». i.

1318.

Not the siinif :i!

lo tUe mu<l«' "1" Pi"'

. .\. t ( 1!.

wi-.h lb-

F.iiK. I1S.S.TI 1!. nil. Tlii« is -..in^'vliiit ,

ci-nlini! uiiiliT spcliiin 'J^H of tlu' < . 1.. I

S.n. l>,i. . .."1. In>t simpl.r. Mul u.irn..p.iiiil« Mibstantiall,

iiriiifr Chjiniory practice.

,„„ u. .,.„.li.-a it. thf case of .Irtault ii. ^m«^ t.. tru.1 at tl... r.,rnnio

lu.iijurv .iltiiiBK; Kvl« 434 al)|.lie« in ll"al <''•

Tl... u„r,is i„ bracket. .... .n«-rtci ^^ ,'^"';,ii;ij:;„/';:r„;|::;'':;;:.

:l;:- ';L"S;r.si ?:;^';;on,iL^::;i«i:',:;"~:.w..,...v

r^ni^^'tT-i,:^;;:;.;":-.:™'-"^-—

^

The ilpfendiiiit to >:n " th>ik. <'i m i..i .

P 555- Hibernian Bank v. ff«!7;.c.<. 10 L. R. Ir. lo.

Nn„.rc a ....sc is u.a.lc a «».,„€(. a lunhcr notice o( trial ...ust b- !.

.

niolrini. it vvo»
" postponed till th.- .\ntt.inp Assizes' ;

/>o-o.ra« x.

«.,»/((.... Ill 1'. U. .J2.

Wltere a new trial has b«-n ordere<l. aii.l tbc plaintjiT '1;»';
""'

will., °';V.,, ,„„.«„.„„ ,„ this Rule, a motion in Chambers to

disn.i'^' is'thc course tor ilefcmlapt to I''"'"''
'''r. S,V;^'r';'-r.''; cL

rl tie PCM- trial h.as tio juriMliction in the matter: Rubert, i. /
imk/..

14 11 2in;T2L.T. 147; «W.R.2r,S.

Where a case is to he tried without a jury, and two Spnng or

\,m,,m. s'l U are appoint,.,! at the place o( trial, one P.r jul.v.

j^'^'ihe other 'for „on.iur.v case,, the Plaintiff m;;.; -; - - ,'

trial tor cither Sitiinp. hut ,s

""'J /;',''',.';„' sit .n-'s. if it is

feasou of hi, .tot ^ivinB notice of trial to

>';';" J^;"';""^crlorl.
not the non-jtirr Sittings: Lriiimn, \. A «../.•

.
Leuouin

17 P. It. 410.

m,™ one of several .letendants in an action has d,.livcred his

,lel>m and tCe ime for the plaintiff to deliver his r.,,!, to such

dSce' ha" expired, but the plaintiff has, without the knowletlBe of
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BiU«4U. tbitt dflemlnnt. agreed lu writing witb tbe otliEr defentlantH to ext'inl
the timt? for iI-'li^friiiK ilwlr ilft'i'iut**!. ilmt defendant cmmot uim.
to ditmiBH tbe action ntt itKnia-t hltu fur want of priwiTiition, i|,..

pleadings not yet being " I'ioHfd "
: unrl it was unid tbat ft defendnin"»

proper courte in to write to tlif iiliuiitld'M Kolicitor. and intitiire \ii,n

the action Htnnda ax regnrdi* tbe otiier defeudantK : Atnbroiii v. L'nluii
11 Ch. D. 759.

(In a motion to <liNniisH. f>r that Ihe piaintiff give necurity for i.i^i.v

nn order wa* made for tbe plaintiff to give wwurlty for co«t!«. anil
•tii.vinjt priKeediiiiTH in the meantime: Wilni'itt v. Frnholtl, (//„ :;;i

Soi. .lour. as*:. : 3;i W. U. .V^l : M L. T. 743 : and the order wa^ uph.-ld
io tbe spet'ini circiiuiMtunief. of tliat caw, but it in not a form ni
motion which can orjiunrily be made.

Motion* to *^° motion to dismlw. nonie ext'ii»p miiHt lie given for the defmili.
dltnlH, the *tuf!lrieno,v of whicb will depend upon the clrcunnttnnceH of eiuh

ca«e. Chj-. iici. Order *-*7tJ wan held to !»' nppHcuhle to «m-h motion-

:

Bucke V. Munay, 9 P. R. 4!l5 : and though tbat Order in not ex-
preg«Ij- continued in the ffuh« tile prartire oriitiimled under it jind

acte<l upon under the original Rnio will prol)aliiy l>e held t(» iipply.

That (ien. Order \vll^ ns follows:

Chv. Ord*r "270. \\liere a defelidunt i" entitled to yivf iloli.e to dinniih'-. it i<
2™- not to be «ufflcient nnswiT to the motion for III" plaintiff, after lieinc

served with the notice, to take out and servf an order for nnieudiiiK

the bill or to H!i> a n'pli«-ntion. or midtTtake to speed the eauis*'

:

but it shiill lie ni'<'e«sary for the plaintiff to sliew that he hn* pro-

necuted the J«uit with diligence, or tliat under nil the ciri-uni»tiui(i'>

the bill should not l)e disniiie^eil."

ThoiiBh nn undiTtnking lo speed the cause is therefore not a suf-

ficient answer to a motion to disniixs for want of proi'ecution (though
it is otherwise In EnBlaml : Ktvlini v. Kniyii. 13 Ch. I>. i:t8: Frcaixm
V. Loe, 20 W. n. LIS I. it is still discretionary with the .Tudge to sjiy

whether, under all the circumstances, the action nliould be dismisM'd :

Hucke V, Miirrnti. nw/irn. See also Xai»(iitct\ Tamxmrth. etr., Ry. v.

UcOonmU. lit 1'. It. 52.-
: Vartrr v. Itarker. 11 P. R. 1.

The former decisions under the Chiincery practice will therefor.-

probably serve as authorities as to what is n pufflcient excuse : set-

cases in Robinson & Joseph's Uiscst. pj), -!>2J. it m<i.: Finnrpan v.

£eetMn, 7 P. R. 3S5: and as to what amounts to waiver of olijectioti

to the delav: r>,tt>.ii v. Iti-iu't:*. 7 I'. It. A'2:\: see al.-... Mil'x v. iiur. Jii

C. L. J. IKt; in r. H. -lis.

Where an action was ordered to bp dismissed unless notice of tri-il

was given liy a specified time, and by mistake of the solicitor's cUrk
notice wo* not given, a dudge refused to extend the time, and tlii'

IMvislonal Court refu»e<l to interfere: (lihlrr v. Atorritoti. 30 >V. R,
S15.

Where tilt' jiction was tirtiu;.'ht on ii erouud for wtiicii no n<-li"ii

lay. the plaintiff beinp in default under this RuJe. indulgence was
refused nnd rli)> iicrion dismissed: r}»rkv v. fnifthfoii. V.', V. R. 1 l-'l.

An order that the action be dismissed unless notice of trial hi'

given, and action eiiiircd for tri:i] within u certain time, was madi'

in .Sivrin- v, .S/ttwrmfln. 74 L. T. 132.

Ill i'ii>.-s t\ti<-r'' t'loiitiilii- ri'tji'l' is itninteit upon a condition whi< h

the plaint'ff fails to <t)niply with, the acti"n may be dismi*(sed. even

after judgmeiu ; llnins v. F.hmtlnj. .'tit C. L. .T. .574.

u.
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484. In actiou. iu the cunty of York. t» l« trie<l » itlM.ui »»ij^
^^

, jurv, if the plaintiff iloe* not ...ot down l1u> uction l.n- trinl
^^ ^^^^ ^^^

within MX wet'li,. after tlie pk-aaiugs are clo,i..l. and prm-,«l to .^. v,rk

inul an providi'il in Hiilt fii'i. the action may lie iliMiu-^i-d

li.r want of pro^t'iulion. Xfir.

Mm DOtM to Kii'< 433.

Iletault niiw be mudv l«ilU in Nctliiig iliinn. iiiKl ijr.H'mliiiii to iri.U

under Rule .'54-. liefure u motion to diiioiiHK I'jia l)e uuole
:

'lutotiu,

Tl,l,e Fiiunilr,, r„. v, TiiiiKI. 17 1'. H. r^:!-.

111. ('(IXSnLlDATKlX (IF XtTlo.SS.

,, , ,u.oli.luted l.y ..rdfi- of the Court c™;-!'"-

Judge in the manner in nw in tlie JSupiTior Court- ot «cti...i-.
4SS. Attion." niiiy In'

( Mniinon"'Uw, prior to Thf OiiUu-m Jmlioiliire Arl. IUSI

( „n. Rule <)52; Rules of 1 .Tnnmiry. Ism;. 1-ir,-,'.

leveral wnyjt. iinii tin-

See Eng. (1S831. R. fiBO.

CoDHOlidatiou of a(ti(^n^ in»y tiike jiIik

term iu uwd in different setlHew.

(1) Actions by UB» PlaintlS a(«iiut sanu D«fend««t.—It ».j.-r«i

^

a idaintiir bring, two action. ogain«l tUe s.iuie defendant, for matters
^JJ'„,"„.,-

niiich might properly be rombined in one netion. ami tlie double ,,|„i„,iii

i.roceeding is ahewn to be veiatioua, a Court of I.niv. in tl.e eier- wia.t

.iw of Iti ordinary power to prevent any nliu»e of its ..wn proi-ew.
,»,„„i„,„.

might oonfiolidate the actions ; that is to say. stay pro.eeding» a xo-

lutelv in one action, and require the plaintiff to include the whole

of his clalmi in the other: and this hn« been done with eo»l.s ng.nnsi

lie plaintiff: see C.cfl v. Bri„g.. 2 T. R. .«9: .l.io«.. 1 Chlttys Rep

Ti« ("i ; Bnrd.aU v. Cketthum. K. B. & E. '^4.1; 2 I'h.tty s .\r,lil«.l,

.

,1, 1085 13th ed.. el ,«/. : Han. Pr.. .ith ed.. 188.S; Dan. Fornis, .ird

ed.. 816; Seton. ."rth ed.. TOO: and may be •l"""'
.'""''I'Li'",'' ''"ii

''!;','"

the application ot either party: Marlin v. ilarttn. 18!)i. 1 «. B. i-,<

.

71! li. T. 44.

Where an action i« commem.ed that .overs the same ground as oi...

nlreadT existing, together with some fiirtlier relief, it will lie s'n.^e.J

:l"o Mie HrsI pir,:'Mor(o„ v, V»ir^. -^'.""^
«--f ' "

"'"' "" "

An application to lonsolidate two actions by tlie same iilaintiff

l„r malicious prosecution and the other tor salary a.s

dismissed by IJnnin. J., with costs: 1 thnrl. ( li. < i

.tour. 8fi.

Wiiere plaintiiTs brouglit an action for the same cause of action a»

was set up by them in a connter-claim In nn action m ntiot ler Hin-

"ou it was held that though the case was not strictly within this

Rule because the idaintiffs had not bromtlit two action. _yet tbeiv ij.

inherent jurisdiction in the Court to prevent undue use of its pro, ess

.ZlThe plaintiffs' action wiis ».»y';l till .heir coun.er.clalm should

he disposed of: T«vlor v. Bmdfonl. 9 V. R. 3oO.

W-here the plaintiffs in a prior pending action, claimed $.00.1300,

balance diie upon a construction contract and .n another n<_t:.,i,, bc-

u"ome time afterwanls. claimed .«:i.01«> for goo.N sold and delivered.

nmnnct'i". wn'*

127: tWt L. T.
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tttl< 4M iukI ih<> iiiiu>f "f Kiiou iirnxf l»>f<>ti- the ((iiiimeni-i'Dient of ilit^ tir-t

UCtloU. it ^^U> )i' III tlmt itif t^^^ rlnilii)> -hulliit )ltl\4? I>«>en lliH(t«> ill uOt'

/uiii.ii. aii<l ir »ii*< n proiwr i-I'Tmh^ n( .li-rr<'tlMn (. rphi».' jii'tutiniH,

&U(1 loavf t))>- |iii'«tioD till ttie (letcrminattoo of (lit- tirxt iirtlon. in

\\ liK |j ,1 hirif" -t'"irT won clnliUMl. itlDre, Id the reault nf Ixitti ii<''.<i'i...

DOtbitig might I'f iut to the plaintiff*; (Vnmff \. '* /'. /.'., N". .".

II I'. IC. liL'i;.

-. > . r .1 (8) Aatloas bj mdm PlAimtlV agmiait diff«MBt D*fanaaBt*.

^^"^.'1'l',.
1'"' ''»• I'"'"'" «<>t"'<'lidnf on in more frcqutntlj UMd In a (lifferpiit

liuiMi'ifi ii-nM'. U'h»*rt ftiti'm" nrp hroiidit '\v tlif "nm*' plaintiff iii{iiin-'r itii

uiii.-i ftrent de/enilnnt*". t)Ut thp (|ii«iri«nH in (ii«iiiiii' in nil an- j-iili-nni

!ll.1.'vul,(. 't-'l'> 'I'" """• ''" *-'>""• i' »''* 'V'-n'l-Tit" apply, will "tny pro.-.-f(|-

ingii in oJI fhe actions t*xii|'i <>'i*'- niitil ihat 'inc anl'm liiw I"- i

.|.tpri)ii'''-.l. tip'Jii ihf t'TUiH tlmt the vurlonii ilefcnilaota aRree to lio

boimil bj the event of the uction whiiU protewlM. This prnrtir.- hii-

I'l-'ii applit'il to the ciu>e of action^ airainHt -I'viTal hihIitw rir^ -

upon pi'licii'H oi m^nrrint": Uotlitif/a north v. ttroderirk, 4 A. & E.

• 14tt (Bfi- th** foiiu <••' onliT in that rn-ip. (_"liitt>- Form**. Uth •>}.. \>

7S8> : actions nBnii.st uMiarantor* of spparnte pnrts of a licbt I'y Kcpar

et(> im«trum.'ntH ; Sh'tri> v. LciUhrul-K. \ M. .V <; :J7
;

'>r .i-Mii;-'

joint iinil seveiul obligOM of n bond conilitioneU for th« ffoof) behaviour

if aitotluT [MTKon : .imUmun v. Towffoud. 1 Q. K. 245; Einex ^.

n'twAf. 13 P. U. 474: or acalnxt prinrlpal and ^iir.iirs <m n m.1-> in

1
,t n-irttrtt V. rtartt'tl. 4 Scott. N. It. 770; or ;icainst the -^evfral

niymbere liable upon a mutual in>iurnuce policy : Lrwia v. Bnykr*. 4

C. It. X. S. ^10-. to K'viTa! actio, 1^ nriinst difffrt-nt defendam-j r

rrUpii-^ in i-f'twing to pay toUc, wIktp the main Wnnc. ni to Ihp riu'l;'

to tolN. was .nninion to all the nrtlon^: Vini'ihiii !t<"id <V v. Fi^h-:.

14 P. R. 340; and to several action.-* In r'»^pfcr to thf publiwhir:; yf

(hf -ijuiif lilit'l ir HifT.Toiit mnv>i;.M>*'rB :
C-Hciht' v. /''/.*. .Ill I.. T.

1:M; ill which Inxt case the plaintiff was iriven liberty, if dU-rtii- ' !

with fhn vffdict. to w*^lpct another action for trial.

In Frfdwon v. Hahift, ft Tiniw. 334. three such act=->n9 for libel hy

rh- -imi.' iibinlilY wt.. .on^.li(lal.»d. thonirh two dff-'ndants plciuV.i

1 *tiiiiiiiion. and the third nn apology, and payment ito Court. S'

.

when' a nunib.T of :i.-ti<.ns aunin'^t .lilY-r-nt -lefcndants may be re-

duced to classes, those of each dn.is rnf<iinfr the wime queftions, tho

roiirt may allow one :;. tion of .'mli .1;,-^ to proc.M-d. and stay :h-

r.^f : iSi/ers V. I'ickeTMffill, 27 L. J. Ex. ">.

This curs,' ..f .-tavins all but one of ^i-v.-ral actions, will nniy !

ftllowi^d where the r,ue»tions in dispute nr" substantially the san

Where questions, niis^^d by defendant- o' fraud and mi«repie«e: I.

I 111 would necessarilv be different, .ind depend on diffTent ev:de:i..,

,1 ,iav v\a< iTfused: Mnif'h'i iirufx- <'•: v. .V-//'-. V.\ P. \X. 1 .!». '.-'^

and eee WiHiQmn v. Italngh. 14 P. R. Wt.

I'lider R ** i> c. KS. ^. 11. action- for rhe sinie libel may be con

I'."':;'

::":'" soUdated .o that they shall be tried io.,,.,lier. If ihe plaintiff r.cnvo

i" V It'. r'amaffcs. the same are to be m^essed in one sui;. and apportione.l '>'

tlie jiirv against the different defendant..: Ih.. 7, (2i. See Imp. Act.

r>l-2 Vict. c. fVJ.

Such a motion to consolid;ite sb.,nld r.oi be made until staten.^nt-

of claim hav.. h<>'u delivered from wbi-di it n-ay bo seen whether iti-

actions "*" f"!' *''" -^anie libe]
;

('((.

but it ha< bc.n li;adp tiefoi-e the deli^

Prcv* Itvoc, >'.'7. 2 Q. T*. 1".

Ir / V, F.r,.,«. on, ?.?, r. r., J. 4i'.i

li\ iTV nf th.. .Iefr.i.c.-« ; >(

r. T. 41.

L
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,,., . „„,,.,. „|„.„ ,„., „ ,1,.. .,p|.li.n.l..i. ..( Ill" .Ur..n.Unl. ,!.»- •:.« I«M «M.

i;, ii-".. ""I''. >, l>'„n,h„. I 11. * .v.i. n ""."", .' ,

^

M'lli>tl l>> In' Mt'IfllUt "1, ii">"i'i
,,,_., 1,1 III.

; , M ih.. lir- n..i..n. Hut .. will , v ;i -> ;'" _ ' ,',,'_

(3) Action, b, »«.«1 PUlntlB. aK»ln.t th.. •""• "''' " "

''vr,r';i,i:'r";t;\;r'';; "".«rrp::;,.i;r: i;;!;;^..r:.'.™i

;ifLrr'i;ir,^;;:;^:;;:^;:^;i;rin.r'7;,,r':^

"•
'•; .,7 7. ".;,./<».„. :> <: V. u. :i:iM. h.r.. thiMy-

'
,.;„.|,.'lm. iH. Bi.t " th. .hnrt- _wn» Jh,. ^m,... i.. :.ll. s I-

f,,)„„T V. 11 .».l«..r. Ti II. W. I!. r.s'.l. -.'.11. ..-

l„. V.'M,...lM„ti...i ..( t \VI..'i-. il,..|vfH,,.. .-..v.nil .; , 1,„.|

l„.n l.,-...isl,. a.-ain« n n,m.i. i|.:.l .mT.M.i.i.... 1".- ;liii...is''» an-.i,s

(rom >h.- n,..liB..n, ...n,tru..li..„ ..f .Iran;.-; ..,n«ol„l.. ., ,

""-•

"t,>;:.;;r..M:r:;!ai^"";i: ';v;n";;r:;:"r;";r ,;i;;:^^i^"-^. • 'i;;;,

;;tl:;: i;Lh:,..i ...ui wif,. i., .1.. -,;...•....• ";-"»
'";»";^^:;',s^;

:;. lie. lll.'.v W.'IM .inliTi'll til 111' i"lls"l .il..li"l V"//'" » 1
""""

"'wil- ,. .i.... i' ...-.i-riM t.i i«- '.;i''.i .."'I ''"
"'"v:^;":,;';;:;'';;;:!

,„ ,|,i,i,. ,l„. ivs.ilt. tlio j.i.l«ni,.nt ... 111.' ii'si a.' ...1. «.ll .1 "" '

.iv,-imi.ii r.K. 1. a..ii i.ito...... «r/'"^' =-:;;„: I.' 'mM'
\va< I. I'M ll.i... li..l"ilii-t..n'l.I.-' '1.'' ''"'' •".'•-1 '•- '" ''" "

i.v.-ll



642 CONSOLIDATED RULES.

Bu1b43S. 779, tbe Jutlgo tiutl jurisdiction to substitute nuotlier of the actioiN
it« a test nctiiiii

; lb. lu the absence of ugreemeut. tbe plaintiff, In in,
action tbus c.in-stituted a test action, has uo right to be indomnidi.i
against costs by the other plaiutiffa : lb.

Where, on a test action coming on for trial, the plaiutiff was nut
pnpured to proceed, and applied for a postponement, to which, uinl. r
the lircuuistiuu-es so far as his own interest was concerned, hi- \Vil^

not euiitleU; it wa;- held that the Court could not regard tbf riyliiv

of the plaintiffs in Uie other actions, aud must dismisji (lie actiuii
with coi-ts

; Rubiiifiitii v. ihnilu-lvk. 7 Ch. D. S7S. See uotvs to Uiih-
4;;r>. and 546.

A judgment on tlie nitrits in tbe test action will uot preclude jiii

appeal in any of the other actions, unless tlicre is an agreement i!i;ii

the decision in one is to be hnnl in all : fimtu v. PaJih. Hi P. U. JT;;.

Cro-K (4) CroH Actlona.—A f..urth kind ..f tonsolidalion is where th. iv
aitioiis. yj.^. ^.j.jj^^ actions between the same parties, arising out of the same

mailer, auti the Court stays one. directing the plaintiff in it to brin-
forward bis case by way of defence, set-off or counter-claim in ih.'

other action. In such caj^e the party on whom the onus of proof lies

is given the conduct of tlii' iir<Meedin;.'s, by t>einf: directed to prucml
with his action: Thomson v. ^'. L\ Ii,>j. f,,.. U (J. B. I). a'JO: sl-.- also
The Sever Dearair. it P. D. 34 : (iirvin v. Burke, 13 P. U. 210.

An action for breach of an agreement and fraud in tbe Ex. D., ami
a cros,s action tor upecilic i)erformance in the Ch. 1>., were ordered rn

be consolidated in the latter action: Unlmci v. Uci-vcy. 'lo W. It. sn.

Where the plaintiff broujibt an action for an account in one V'^i-
siun. and the defendant brought nn action for a balance due on >neh
accounts! in another, the latter action was stayed on the defemhiut'-
application: liellifiU v. L nited Stuck Ex.. \V. X. ISSO, 10.

Separate Actloni between Different Parties.—In titnith y.

\\'hiolicoril. 2-1 \V. R. VHH): separate actions between different piirtie*

relating to tbe same subject were consolidated: but in Itiiriii v.

Camerun. Iti I', K. '2'.i7*. an application to lonsnlidate was refused.

Though consolidation is refused, a trial of the actions at the saiy
time may sometimes i>e had. where that course will be convenient.
antl a saving of expense: lb.

Conihi't
of cons'jli

dated
action.

Conduct of Consolidated Actions.—Where two actions nna-
mencefi on the same day were con.solidated. and a difference of opinnii

arose between the ].IaiiitilTs as to the conduct of the action, the plain-

tiffs who took the first step.-* lowards severance were made defendants,
and the conduct <>f the <-iUise was given to the other ptnimiffs. thouiili

their claim wns the smaller in amount: Holdiii v. Silkstotir rf Dii'h-

ii'irth rofii <( Iron Co.. :{(t W. R. i»8.

There is no fixed rule that tlie action last begun is tn Iw staved :

Thommn. v. J?. K. Rfi. Co.. ;.tO W. R. T^tT : 4ti L. T. .".Ki : MUl'.r \:

fonfcdprotloii Lifr, rtr.. IIP. R. 211: Seton. TW.

The plaintiff in the first action will not lie cii

anion is defective: He McRnc. 2'> Ch. D. 16.

Ml the conduct if his

U^
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111 detti-uiining who is to linvo tlio cmi.luct of a tonsuliitation of two Bull 436.

,r„s» -ictions, the maiu inilkiti to In- rognrded arc. uliicb action \va»

f,r-t li'BUn, upon whom does the chief liurden of proof lie, and which

Htinu i^ the more comprehensive in it" Mcope; Otrvin v. Uurk'. IJ

i: It. 218.

As to the conduct of several administration actions after their con-

-oiitiation : see notes to Rule$ 203. 948, 951.

In Maiter'i Offlce.—The Master in Ordinary has no jurisdic-

li„i to consolidate actions in which imlBnieiits are ent3red. and under

liirli seiiarate reterenves are peiidinc in his olHci^
:
Hosat/I v. (niiiit,

U 1>. 11. 376.

Practice.—The application is to he made usually iu Chambers;

-,, ""l V. ir/„c/,™rd. lii W. B »W: Chitty's Arch.. 13tl, ed.,

Iits": but occasion for consolidation may arise m Court, r.g.. on

mniion for an injunction.

•('unrt or .Judge." These words confer jurisdiction on the Master

ill Cliiuiiliers. or other officer having like jurisdiction: see Rule « (u|.

Vn oT'plication to cousolidate several actions tor libel, against

(lili.ient newspapers, was granted before the delivery of defences:

.-.,,,,1, V, J'rm J,.voc., IS)-, 2 a. It. loll; 77 L. T. 41
;
but scniMc, it

-lionlcl not lie made uniil stntenionts of clniiii are dellve.ed; sec

fn/'^Uv V. frr'jiixoji. and other cases, supra, p. t>40.

Place of Trial.—Where cross-actions with dilcrent places of trial

named are consolidated, the place of trial will be ordercd__as the

hnimice of convenience requires: Uoticc V, Leitch, 11 I
.
K. -iM.

JO. COMPOrXDINr. FEXAI. ,\tTlilNS.

4a«. Leave to coinpoiinfl a piniil action may he ,;;iven, Leaveto^^

',„i 111 las.'s wluTc i>art of the pciiallv goi's to tlio CrowTi |,,.„„i^^

until ( sliall first lio frlven to tlif ]<i-o|)ov olticcr, Con. Utile
"''"""'

C43. See R. S. 0. c. flO.

Taken from Rule T. T., 1858, 95.

Hy IS Eliz.. 0. 5. a. 3 (now It. S. O. 1897, c. 324, s, 29l, no penal

iietion by a common inlornier cnu lie compromised without the Itave

of the Court.

Tlie words " proper officer," in this Kiiir. do not refer to nn olBcer

,,f ill,. Cniirr. tint to the iiroper officer of the Crown, viz.: the Attor-

ney -(jeneral.

U hiT,' tile Crown is concerned, the c<insent of the .Vttorni'y-General l.,-avi

iiinst be procured: llijirari v. .Sowerby. 1 Taunt. 103. I^ave is nnt»tj^eij
^

1 .ssary in actions l,y tlie party aepricve-l i Kirkhfiiii v. ir/icc/,//. 1

S;ilk. 30. It is entireiv in the discretion of the Court 10 crant it. or

ii'it: Mnughnn v. Wnlin: 5 T. It. US; slirliloii v, Mumfi,r'l. ."> Taunt.

'J*",s. Where tlie sum offered is so small as to indicate collusion.

I.ave will lie refiisi'il : 11 oorf v. fcmiii. 2 \V. HI. 1157. T.enve will not

he jrranted until after the stati'iiient of defence: /^J v. C"IU>'r. 2

Howl. 4S1; and see HrT V. C.i»;i. 1 R. 4.- Al. 282.

Leave was given to comprniiiise a penal action bronshr under 32

H<>n. viii.. c. K. for bnvinp pretended titles, on ptiyinp tlie Crown's
-;::, inlo Cuil ; MitH 0- ' > P'-""><-. •"' " S. 77.



tiU
OONSOLlDATEll RILES.

Rules
437,

\ i.roi, ,-.. f.)i.ii,l«l .111 the rnnii.r'....i».' ..t n pennl nctioii .vil

439. il„. I.'iiv.. nt til" ("iil-t i« villi: """ ' M'll'r'. i \ ( <! I'

nnil .lec llrll v. Hi.lilrll. Ill Out. App. .'-44.

All uctioii for a i.oniilt.v iiiil."M"l I'-V n »'"'""•
™V""'

'"'

i'""""''
iM

ii ,.,,111111.111 mfnnii.'f. inili-»^ ili" «t.mit.. Iir,|i..»iii'-' l i" liwiH.v ..

'''
li.l.w ..Ith.T i.s|.r..>sl.v. ..r liv iiiil.li<-.lti..ii :

llmil«««h v. i birh
.

~-

Cas. ii:i7; 4S I,. T. llll ; •'•J 1.. J. (). H- 'H'-

Wlu-re the stiitiiu' iliies ii.it iiutlmi-izf iin ii.ti.in li.v ii .'..imiMi

foniuT. tlH- P.ii.ilt.v ciiii iml.v 1)^ r.H-iiv.T.'il in n iii-..n...ilniB m
Ill th.. I'rmvii: II,.: Iiilt si'i' ,< li r ullfu V. Iiilllor. 4 Out. J,"..

\,l ii-li.m til muM'v 11 l.niiilty inimnt I" In-im-'lit I'.v "" "I"'"'

liiJ nest fli.-nil: it mii«t lie lir.mBlit I'.v tile iilTr.rmef m pefM.ii. .

hi. s.iliilt.>r; li.irnll v. H.,li< ;(«, 1" Out. Al.p. I.-".

The Court refitse>l to set asi.le a .in.lciiieiit "I' .r"i l>'"-- fj:"

.isneil. in a j.enal a.^tion :
ll.rl, .n,,,,, v. \l,l.,,„l. M.I.I.. .1.

S i: 1!. i:i.

•1-lie (.-oiirt or a .In.be. an.l the I.i.aileiiant-ti..v,.ni„r in l-i

,m;i»,. have n.«v iLiwer t.. fault penalties li,.p..»e.l h.v aii.v -^^ "\, ;^

"

vince of Ontario, either nhollv. .a- in part: se,. If. ^. O. c \<\

M. They have, however, no power to remit eosts inci.rr..' :!]. '

tirii,. of tile reniissi.ai: /'>.. s. 4.

•' 4»7. T!'.' "rliT r.ir c.iiip.iiinilin.L' -lia" «1"''"' ''"

'"""''

that till- .U'tVn.I:.nt th.'r.'l.v mpl.Ttnki- to [.ay tlio mih.

which tho Cmnl !ki- .L'iMa. hin. Ii'uv,' I" v.imvmin.l

mli.iii. i'm. H:il.' I'li-I.

Taken from Hole 'l. T., isr.tl, '.Hi.

The pavinent of snell Mini iiiH-'ht f.aaiierly he

ii.eiit : Itivi'i" V. <-lii'l"». •> T. K. -J.'.T
:
Imt see i ,.w U. S. II

43S. When. Iriuv i. :-'iven l" ooinpiimi.l. !!'.. {«•']"•<
'

,' .'-.. Cpiwii .if tho iniiiiiiiMtiiiii shall imh'ss mhi-vwi-.'

.|,.,v.l. 1.1' laii.l into till' Aca-mintailfs Otlic... fur tlii' n-'

I

Hi-! Majesty. Cini. Riili' H'")-

TaE.ii tnilii Itnle T. T.. lsr.i'., '.17.

I'l
S... Hroini v. ».ri(.;/. 4 lliirr. I'.rJ'.l.

I... iiai.l into the An'.i.mianfs .ilfie.- i

iiioii.'vs are pai.l int.. Cmrt: s,.e /,'"/.

aiithorizini: the artlon tr. h,' eoniponi'.lei

|,r,,visi.in sheilhl he mail.' for pa.vi.i.an

iln.'ial Treasurer. ..r oth.T piihlh- -.Ih"

.iinial.l,\' the Hi. .ley

.. same manner as

r.. ,( .«..,. r.y the

by some sllhse.|U.'llf

,.[ til.' 111. 111. -y t.i til

ill. ..I 1 eive 111

l|p: .
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Rule 43«.

CHAPTER VII.

uisr(j\ i:ity.

,
I-WMINATION FOE ;>IsrnVEBV

.J.
l.R„„l-CTU)N ANl. lNSrK>_TIOX

::
MisnxLASErls, 17ri-4"T.

43'.i-4i;'J.

,y IKKIMENTS

1. Examination voV. Discovery.

.• In'

Tl„. MlmvinB ""r/'r^iy" ,,' "
,,J,,r,, - fli. 1". nTS . O, r v.

„,„(,,.. W. N. 1ST .
^•.

'';",.,,;,; '/A,,,,rn.y-<lPl,>.n,l nt th-

„„t honiiil to sivi- disrovcry: /I. >'" ""'<

, ,.,„.,.! ,lK,..verv is ohtninwi l-y interlorulory l"-"--''-' !"!;; '^

„.nv. ii. c. l.ropor ™s.. st.n b.-
'''r','^

,;,;
,'^ '

I- , .. (-,-14. F".- the

...rniir..ls of ol..i,.otioil to slioli <" i""""-

I 111' niHIIIIHl^ i.i...
e iv.„

: for
of';;

\l

;.K. 'lir^^aSS-n-of %,;; "^-; n-- ;T;.^n'^"s... i,y.

-

r,,„;.„ti„„. of their "'B'-",,";'^;™:^!..,, hr;i,«n,,,,.,.ts .n .!..•

,1,,. prmluot.on imilor ontli for "
.'

«^''
.^,_j-- . Tliir.lly. in n<t>""s

„.,,ssio„ of the nilrtrso party; '?"''.»,
7'"'"^',^'.„„i„„,i„„ l,v „ .fuly

,alili..l m«lionl l'™<-'"'""'''-,''',,t^,'°;rnn .is «il.i.s».s „f nny

„,rtlily. I'v tl'c inspiH-tion liy tho party ""'' "
,

„„„,n„i

„'r!;r- personal propmy. "»:',';,:''"; ':,'^,f,„"S„""R'"^ "'
, ilu- proper .Ictmiiination of tlio question in i i

r,„ .„„«o„,„. ..Of lias :>«':-" "-7
;;:^,.„: ;'.•;.;:!!!. •>" .Ml.

,„.ti,.s to .lisoovory liy """"i;"''™ ,":, .V ri > 4 ' : »o.. also .;..«,.«

,. r.r.l: also H,nn,i,u„ v 11 '";""«/;"
J" ,'';,,, :,,.,: „•, ,). li. I). .W:

,1 llfrhii. IMIll. 'i IJ.

;V /lrrl,ii.<*rr, v. IMimr

T»7; TT I.. T. 1»T ;
./"/".<

li. 4'.'.
,
„•

.|.,„.,,.fov tia-iv is 00 ri--l" "> 'saniili.' a .lef

„„„;,;„„ toUiiiv an all..«r.-.l
.liaaiportoiis a.

R.
, f.-.r.'/o

74 I..

,. f. O

i.laot foi

iMiionl :
\\;n,.,«r
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a .i!-

Rult«39a. C. F. liif. Co., 16 P. R. 343; nor in an action for crimiuul .un-
versatioii with the plaintiSE's wiEe : MulhuUand v. MiHCttvr, IT p, i;

132; Tai/lor v. Arii, Vfc. 134: Fleury v. Campbell, IS l'. It. i|u,
(tbougti an examination was allowed on a claim for damni;L>H :<,:

alieimtioD of the affections and loss of the society of the wife u

Tat/lor V. Xvil, aupra) ; but see Lelliv v. Lambert, 24 Ont. Ap]'. [..

(tU4. ami I'leury v. Camiihiit, Muimt; nor in an action aKain^t n

t.-nnnt for double value undtr R. S. O. c. 342, g. 20: Hobbs v. Uu.hu,,
J.', ii It. K. 232; 62 L. T. 764: 63 L. T. 215; nor in an action h:x.-'\

on a ffirtVltuff or an allpged forft'itun- ; Mixburough v. U'/iiVcv, ..,

etc. 18!>". 2 Q. B. Ill: 76 L. T. 765, overrulinR Seau-ard v. Doim.^.i'-

tou. 44 W. R. 6W; nor in an action under tho Imp. Trade il<irk I,/.

l^'l (4U & 47 Vict. e. 57j, ». 5S, which imposes tho forfeitur" <,i ,i

sum imt e\cfedinR £.1(1. to the registerrd propriPtor for each off.-n,.,

to bo recovered as a, simple contract debt: Saunders v. Wicl, \f>U'2. 2
y. B. IS, 321; or generally in an actioii for penalties: Huiiiiiii-/-.

Williamson, and otlier canes, >tut<ru; Rour v. Crodni. 3 O. L, R. :;v;;;

nor in an action for double tnlls under R. S. O. e. IIH, s. 44. whirl) is

an action for penalties: I'iikiiel, itr.. Co. v. Moore, 17 P. It. >T
se.' iilso FickcT'l R. Iniii. Co. v. C. Hvrk. tie, Co., 5 O. W. U. Is;
but in an action to recover a pennltv for violation of Tkr .Vu-n
Labour Act. (XV61 V. c. 11 (/>. i. Tlie Canada fvidoicc .U't, ."»»! V.

c. 31, H. 2. was held (Rose. J., dissentinnl. to imUmrizH examin;iiji.ii

for discovery: Reg. v. Fox. 18 P. R. 343. Neither can discuv-iy
be liad in an action to recover dnmnges, on the ground that tli" I

-

fendant had been sruilty of maintennnce : Ilfistkinx v. Hmith. 1 d. 1.,

U. 'i.V, See also Johnston v, London d I'aris I'sohnngr in Wiu
Riiie 4)Vi.

But an actiOTi for the amount payable nndi?r tlie Copyright .\< !.

1S42. for oacb representation of a eopyripht musical publication w.i-

hfld n"t to l)p an action for pcnaltit's (such amounts lit'inir lix. i! :
way of eonip'ii>^tiiio'i to thi' plaintiJT i . and therefore discovei'v wi-
allowed: .ld(im« v. Bitl€4t. 18 <). R. D. (i25. Pisoovery mny nN,. 1...

had in nn a<tion for an injunction, though the defendant may incur
a liability for a penalty, in tho ev^nr of disobediencf of thf injiiiii-

tion: Thr tK}bn''hirr County Council v. Derhy, 1806, A. C. :;ir,;

74 L. T. 747.

JioHir ***• A parry to an action or issue, whetlu-r ]>lnintilT :

.iisfovi-r*. defendant, may. witliout order, be orally examined before i'

trial tonohin<r tbe matters in question by any party adviM-

in interest, and may be compelled to attend und testify in lii-

same manner, upon tbe «ame Terms and subji^'t to the sam.

rule< of pxiniinntiim [of] a witness except as hereinafter pr--

vided. R.ile 1?50 of ?0 .Tunr. lOO.I.

Tiio woiil

n.'.\t Ui>lr.

of" in biackt*r« shonhl probiihly he read "as

VVhtre
(liseovt^r

frnni a

F---

43ttH.(1) In tbe cnse of a corporation any officer or ser-

vant of ~ucb corporation ni'iv. \vitbont order, bo ornllv ev;ini-

ined bofore tbe trial toucbinfr tbe mattrr- in cino-'lon by anv

party adverse in interest to the corporation, and may be coni-

pelled to ,^ttpn^^ and testify in the =ame manner and upon tb^
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^a.,.e terms an,l sul.j.ct to the same rules of esannnation as am.

, iitne-s ,xtert a. heremafter provided; but such examin-

ation shall not be used as evidence at the trial.

,") \fter the examination ot an officer or .crvaiil of a cor-

por'ation a party shall not be at liberty to exanune any other

f.rticer or servant without an order of the Court or a Judg.'.

Wiile 1550 of 50 June. 1003.

Ilas.d lU'On Chy. O. laS. and R. S. O. IS?" r. r,n. ,. l.-(!.

S'or' (aloDf. formerly exnn,im,l,le i a ; servam ";'> "";;
I"'

e™min«l: see fnrn.erly .Ui.,n-«u v. i;. J. It!,, t .... .. d. I- I- -«•

•ll„. „„m..r authorities (see Holmested and
^^f''lJ''X..f"u

Tsan ;;me.'r an'i s„ .,'„„,inal.l... er is merely a servant, w.ail.l ..ot

,„ lo lie nny longer of uionieiit.

scop, of Bale.-1-l.e .i^ht to examine .....Lt tW|. i?"'. i^'i-M^' '

,„,l.e exception al.ove mentioned. ... "rt.ons-^ ,„ ^^l..ch to.r,

,i..|,t to disc.very: se.. note to preeetling Rule 439.

.;^rdL'i='anir's';iSp.{^

di,simil,-r Eng. Rule, nnlip. v.
'"''";r;,;^"^, ;,,.'; ?,:^,X w tl,o,u

rint a defenili.nt plea.ls tl.ar lie is a I'll cn.is.r lor "'

, nffonls no cround for resistinB d'-covery ; /;..( i-
f,

"?'"""•

:!1 L. .1. '". V. 3H1, nn.l Rule -ICw. not*'.

..Action or I..nc."-.V ,.e,ition _an,l (''-', Ttid 'ffe o"l»t

l.IoiiiW prf'cewlinc!* :
''"''' *' *'''

..Before the Trtal."-Ti,ese ^-.s ^^
..ot ,n eve,,t ,W .^

iaa.ion of a par.v :.f.er a ..n.al «1 .
h n'"^;;

,.,,,, ,{ ,i„ p,„,y
,,i.„„..ement of ,!.e jnry. and Letae a eeon, t

^^.^^^.^

,,as not already been exan..n..l. i^™''
;,";:., , o. I.. I!. ^T".

,l,e a.eanta= ot this P«?r. <I»i(.e X. /?."»'./'."'

^-r- r^.;xtp'^-fa^i^fsj "tL^ti.. ...,,

.

n".^ •;!;;.': ^Sd ^^trri!:^'^. r.;d t. the .Menda,.
'

, ... -I., ind has nppp.nred and obtained l.'aie t.. .letenii. .

;:;;,;;;„/' ,o ex...„ine .he plalmiff i,, the sam.. t.:,,™.^ a^ ..n^o....n.^^

..ef.aidanf !.'. 1 ».-' .' v. r.,::!:..,, „ 7?'.'.'-".

847

«3M.
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KuKiSta. V. We^irdale Iron Co., M Cb. D. 2*J3 : and the plaintiff in entitled t .

exaoiiue him: Bmilley v. Clark. It P. R. 410; U» C. L. J. 103.

An riffirini litjuidator, as nil officer of the Court, cannot In- fiill.<|

upon rn mnkf discovery. unlesH he is representa lively in tlie poshimi
of an acht-rst' litijrnnr to the partv rwiuirine dlscoverv : Hi-iulrrx.,,^ \

Bl'iiti. U v. It. 30H: Re Hametl'ti Banking Co.. L. H. 2 Chy. 35)>; I.:

fuiitrnvt forimration. L. U. 7 Cb.v. 'JO": Re Mutual Soc., 'JrJ. Th
I>. 714; R( AU-jraiidra Palacr Co.. IH Ch. D. r>8.

A (ii'fenfiant wlio lias not appenreif, and to whom a stateoit-nt of
chiini liiif* not lieen di'liviTod. is pxaminalde by tiip plaintiff: /(»/«;

V. t'urric. ,X1 ('. h. J. (V*J2 : IT ('. L. T. XiTr. Imr lip is not entitl^J
to exaiiiim' the plaintiff: see .\,thliii v. Brtiitoh. i;t V. U. !)S.

If tiie issues l)etwet'n ('f>-(lpft»ii(inm> are material to the cane of rli-

plaintifiF, or to the clioracti-r of the relief he seelis. he may HXiuiii!i>>

n defendant upon t'li-ni, tlioiiirh there in no issvie between that 'tt-

fendant and himself: Alcjamier v. Dinmonil. 1> P. R. 274. A .i.-

feiHianf whu-ie intereNt \i* identical witli that of tlie i)laintifi' i> :i

party adverse in jioiiit of interest to his co-defendant, and may lie

examined by siirh co-defendnnt
: and where the plaintiff's solicitor i«

pre«enf lit sncli < \amination tin- deiiosition>i mnv be read aciiin^i

the plaintitT: .l/',..rr v. Bowl. S l\ It. 413. A disdnimitiL- defeii-l:i:ii

cb.Trtfi'd witli c<miplicity in a fraud was iield to be properly i\w^-

lioiied lis to tlte frami : MrFnrlmnl v. Mcb'tirfainl. J» P. It. 73.

A neces.'yiry party to an action may t)e examined for di'^i-'Hei^
.

tliniijrh no relief is nske-l antiinst him : Simkrn v, Tli<- fln,tvriii,r d li

/;. /.'. 7'. //'./</. ISIIT. 2 Q. IV 124: 7« L. T. 070.

Infant!.—As ii aen-ni! rule an infant sninc by iifxt friend iiniv

in the a'bsence of special incnpaciry. lie examined for discovery bet'.r''

trial in tlie same way as an adult: Ain'.l,! v. I'Jiit/trr. 14 P. li. ')'''.*:

di^tinpiishinB Manor v. i'nllhis. 24 (J. p.. D. 3rtl : approved In

1 frtt V. ru,ilt<r. 4 l>. L. It. 714: vee nlsri CttrfM v. )fiiiHhi. isir.',

2 (». 11. 17S.

.\n Mrrler f'>r tlie exainimiri-'i! of :in iiit';iiii fo!' dl-'-.n-iM-y s.innl.l im.i

uive the examiner ilisrretion i i ihrerniine the emuicity of the infani.
Tlie proper mode <.f niisitiK ihi' <|ii"stion as to -be inf'nnl'.-. enpaeiiy
i- hy motion to -et aside the iippoininient. or if theje i.v imt lirtM-

tiir tbiit. tieii nnoii n motinii t.i eomiait for non-attetidaucc. so rlt;ii

tl;e q\n-ili(iii iiKiv be eon-tillered bv tile (^oiiri itself: I'htt v. ('unit'-,,

4 O. 1.. H. 714.

Officers, etc.. of Corporatloni.—T'nder the present Ont. Rul-

l;{0. one pi-seiH olfioef, or serv;uit. of a ttimpany p.irty may I \

iiiiii:ie(i wirhmi; si.eciiil order. If on bis examination ir turns our

ibat he does not piKsess the ne<^>^;silry infoniiiUioii. leave lo esaniinr
( tli'T'- !u;iy be applied for; and it i- alto-jether within the disrr-'rion

of the Toiirt wliethi'r imotleT offie.T, or servant, should be examined-
>e.. ehiuse (2> : Ihnrsu,, V. Lonihni St. fiji.. IS P. R. 'Jiri.

It is rea.sonabIe and convenient that the cnrpi.ration should siit:L''-i

for exaniiiiMt-on tin' otrii-er or servant be^t i|iiiilibefl to L'i\e the desii'..i|

infoMiiation. wlio should jirepjire himself for obtnininc knowledge oi'

nil reteviim faets: <7<'W.»',w >. lUii.k :f IlnmiU'.x. M ( (. T.. R. ;M7.

Where ilie plaintiff sued - The T.innfi-s- .\ss,,eiation." a syndieate.
)rporated. matie \\\i of a Tuniiber of traditiL' partnersjnps nndnot

in<'oriior!iied companies, and one
deti !id'''! !!! its own niime. " sued a

>f tin 'ompanii*s appesi

Tn!'.ner.-i' .\K.sii.i;

ih)

LVas belTi tliiit the acent of tile syndicate

^"""-
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,f Run »»»•

>)ml>a";

A„ muliloi mny. "i-

lie is not ; "

1..

not, l>f »..;1^::4^v:T"i^.

„, l„. «.i "llicer """"'y;
''47s I

.«I'pt «U..i tho cotporatiun .« l-'inl!

';);?.r'v.'.«r»,.»./..
.' i'- 1^- 1- •"•'•,

,

^^ ,^.__„ ,„„„, ,,„„.,, ,u,.

lu the casi^ .)! 11
-""» "'"''',',','','.'^'1

i.ni".li.-«. talli-\ suLonlhutte

;SSrtin«ir^s- -

;.i
i„t„,m.ttion :

Sm.lft ^. ''"''"„,„„„,
,i„. api.licati.m l..r tl..-

'
; r. 1!.

*"'"1-

»( lln . Viluiion may. iiTO'li":

..saminati.m; .-"•" ' > '"""'

.•4 0. li. I), uiir..
^,^_,^ ^.^^

As to .11. fmio for ...nkini.- the "'^»;."™'
j^^. ,.,„i,ii„,. ;„ „ toreifii

A„ onler for the '"'"'"•"•"™
"\J h„A lU.oni.-.l to the juriis.\i<-

,„„„try of a '"''.I-"' ;;""'"'^""
',,,,, „ s II. 1,. U. '""l-

,i„„. «o.s refuseil in I'cnw ^. Mw'""-

How Attendance Proenred.^Se,. ""''"
"";;,"|.;,„,',;i„er ; lluUT.

.np'r itnesi fo.-s :
.l/.'.l/;.n»» -',,;„'

V.n,, to the tim.. when >1;-

l,inl.-.i 7 1'. U. -1:111. A snl.po'na 'h""! ''
arty «-rv..l tliwewitll.

,:, t^ tnins it was
.-."'•V "X" .„'"%. solieitor of ,h.

arty ,„ be exa.nine.l »''"'"';'.'
,„„|,„„, rj llr. HIT.•—;;rrr;a;o^™n;nn.is,.nti.

, I.. T-
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AIiKmtiiri

iiient or
oriter.

Ailjourri-

nitiit t.t

tioti.

'Jill

M
Hotkow V. Fit

na Co.. 31 I)..nv

7 I".

I !• ..o ... ..

"-'' ^"'' ''yi'l'rii y. Can. Paoi/ic l:,i. c... i rb. 1
.
!«

;
but where a pinj- who bn. n,, solicitor l> miulred to attei

'

iiotiiv: llnnr.i V. //Mil. 1 Cby,
he Mhijiilii have forty-eieht hour
aw.

••11.1.

Where the pnrl.v to he exaoiiiietl in a
tion. i**v infra, ni-d /^w/c 477.

sid.'Ut out of the juri.<ii

..1 h ^
'

'i!
"''';P"""""1. "111. others, for examination at tl„.same hoar he i, bonn.l to wait until he can be eiamined. an.i 1.be (iepart betoK examination be maj be ordered to attend amin itbia own e.tl)en»e

: Cam,,b,ll v. .Vm((, .'i O. L. H. 2^:1 Wl,,,,,.

'

part.v attends voluntarily for examination and submits ti> be swornbo cannot refuse to answer proper (|ue8tion» becaune he has nr ,.eii
auiipci.nae.l

: fnohr v. HiVjoii, 3 O. L. R. SOU.

Service may also be effected, as provided hv ItiiU- 447, on th.'solicitor of the party to be . .vamiiied : see that Kulc.
Senice on the solicitor of a corporation is not sufflcient serviceon the offlcer soupht to lie esamine.1

: nnd an order will not be in nl..
tor substitutional service upon an iifflcer of a litigant corporation,
of the sul.poT.il and appointment : .l/i'H, v. Jiircr Co., 15 P. R. 07,;

A iwirty takinf out an order to examine and failing to appear .man apimintmellt thereunder, loses The benefit of tile order, arid rilll-r
obtain a new one

; /•„»«,„„ v. A'/in,/, 7 P. II, 7. When an ex.imin ,-

tion is ,„Ijouriie,l .„„,. ,li,. r.-service of a,, appointment and pavnKiu

uj.,". "i ",?"!: '•"»•<•'""'> i" "nier to enmpel atteudam-
nhilihcad v. Ilni-tr (Mr. llalton. 'J^nd .Iiine, l.SHi;i, Olobc,
So where an esamiuation is ,.djoiirned for further production ..f

documents disclosed on the examination, the party to be examined i-
entitled to further witness fees for attendance on a subsequent dav
( tamlerfoi,.

y, Tln'„iU: 11 C. L. T. .71 : nnd be is compellable to r..
iittend upon beini: pnid bis proper fern, although be has sicii..d tin.
depositions, nn.l dr,..s not consent to tlie arliournnient : R, l/.r,-,,,,.,;,.
Inn Brmh Cn., ,-,1 L. T, SKi: ,-,4 L. J. Chy. 253.

' Party Out of Ontario—Wliere a partv to he eiamined i-
resideiit out of Ontario, even though temporarilv within Ontario h.'
can only be examined pursuant to a special onier made under ffn/.4n

:
Crmnolhi v. Dmvd. 18 P. « 38: Cox r. Prior, IS P. R, 402- Ik-

cannot be compelled to attend by being served under A'alcs 410 in.)
4i:'. or 447^ without su. h an order: II,. The former cases of /('.,';

y
fo.,f.T

, p, u. |j,s8: smilh v. C,,,:,. 11 P. R. 345; Com-tocl.- >•.

/fonn. IJ P. R. 1,: rnrlcr v, .1/, rirfoii. 7 C, 1.. T. ll'- are n. >
inapplicable owing to changes in the Billed.

Where a party ri^siile 1 in IJiiehts. a subpo>na reriuiring bis attend-
.ance for eNaniiiintion in Ontario nii^ht formerly be ordered to I=su,.
under Con, Stat. Can., e. 7!1. s. 4: M„ffnl v. Prenlice. li p. R 3n
WoiiJ- of HnliAli Xortli .\„irri,;i v, h:,l,hi. m C. L .T lO'^- and s,..-

l/orW/ V. .i;oiTi,«on, C, P. R, on,, i,,,, j,,,^^ ^^ ^^^^^ ^^^ —^
"ranie.!

U r^.e^ ";',?i"'
'• '"' ""'•' """'" "'"' "" "'""" ' luqlnll. T

f. K. .!_.{. AXTiere considered necessary, an order for a subpoena ma'
probably still lie made, or contained in an order made under Rnl-
4i(, or a eoniiiiission may be directeil : see .^frntfottl v. (1. W. If,,.

Ordinarily, it is iirohalile Tlinr

directs atl.-ri.liiiie... uj.'in service
appointment of the K.vaminer 111

Hiilc 477.

it will lie siifhcieiit if the orflei-

li a copy of the order am] of tb"
nil till, solicitor of the party: s. .'

•pr ^
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Till- imrtT lunv douhtlew. «y forn^rly. wlifii n hub|..iiin wiu. urniii- RnK «»».

i„'„rt l» I"""! (^.nv^nient. nnd not nece«sKrllv *. n™r.K.t lo li

»

„r„""nf „h..l^: Sm.H, V. llabcock. P. B. n7
;
Bank of H. ^. i.

1. J-;,W,». !l II 11. .'MW-

\ «ii,k™I K'siimiii.T niu»t, by IhP ordir. b* appointed to tnk.- tlii-

Inn^tUtinr r. iu(«c»»-r. W. N. 187!). IS!: 41 L. T. 41)8
;
28 W

.
il.

'"f w «Un \«dia V. «"«"r((, •-'.-. fh. II. 21; but there i» no nmh-

„i.ity to prcReed wlthont nn order, nod l.y ..d.p.™,i ""l>- •»"'''''"', ,':'

/! A. .l! V. IMn. « H. K. p. i«l!l: Coiinolh v. Ooicd. 18 P. B. .18.

Wtiere .m-h nn 'Tdor hn.«'l».eii niiide. im..ndiinee will !»• eonni.ll.Hl

,n -orh mann.T nx nmy !» dir..cte.l l.y tlie ord.r. H n (.™u..s»ion

i, i*ued. «tt..ndnnc.e riiny be eompelled n. in the cnse of h com-

iiiiB^ion for exnniinntion of n witness.

Soe niso Kiilr 477, and notes.

V»o»Uon.— Iletore tli.> i.nwins of rlaus,. Cli .if Itiilr 4311 ( now
fi»

J",;;"»-

.rn M. it wn. held thnt .a purty wns bound to iittend_for ,.xamin- „„,,„„„.

;„i„n in vneiltion: ll,„ji:l,mm v. fox, 1." I'. 11. JiJ. V.,. nnd n. te.

r.. //M/f 11.

Where a motion for .in injunction i« oendiiic in vaontion the

M.-ter in (Tiarobere hno no inrindiction to authorize an i>.tamln-

iit'ion "f witnef~es in nupport of the liotioii to be taken in vBon-

ti..o. the nioOon and all pertainins to It beiiif withm the jurisdietion

of the Court: .<;o..l»(r*.,r,m L. A II. Co. v. Unritr,l. (before Mere-

dith CI C. P.. 11th September. I'.Kfli. hut ...r>iM.. the Master

iu rhnmbers would have jurlstlirtion lo or.ler nn esam.nnnon tor

diseovery In vnration.

Place of Elliminati-n.-'l-h.. Kxauunatiou must usually be had Ito,- -l

l„.tote a Loeal Uecistr . Local .Master, or Heputy flerk of the ;^^™
•

rn.mi or Special Kxnniiner. in the .oiinty wle-re the party to he

«im,ined resides It«h 44:i : Imt for special rens.u.s. to he sl.owTi on

an application in Chnmhers. he may be ordcr.,1 to attend elsewhere:

/?»/. 444: (l«lh,!ll"r y. GoirJ,,,;.. 2 fhy. Ch. 4Ni^: .Ue/).r,„„/ v Uc-

IhrwUI. 71.. :i71 : C.,.,,l,hrU y. /•„.•;,«.
. P. It. 1....:,

'^"'"'^"'""^i-
:l Chy. Ch. .-..-,: and m.te as to this ease Cooper's Uicest. 1S..1. p. 111.

The Examination.— The KxaniHer's ollice is not n public ( 'ourt, Kv«.„im-r;.

nnd lie !ms a discretion whiel, may be reviewed by the f ourt. as to "lti;|.
";:|^;;^

llie a.lmiss.on or exclusion of persons "ho desire to he preseBt '

at ail esaniinat:nn : Kr Wcfer,, .,/ r„„„daO. I.. >f Tl . ( o.. " < h. P.

W: Vrrclimu. Hunk v. fWtrlnu,,. W I>. R. :MVi: Wn.lhl '^^/l""-

.-, W II. IH:i- see also He I'.niihria,, Co.. r,l T.. .T. I hy. 221: Ke

i:re,r> nrcnrv Co.. 2o fh. U. 4IK1. "Hie lOx.aniiiier in his discre-

tion niav exclude the clerk of th.. couiis,.! conductmi: the exaniina-

Hon if his presence is obiected to. and even the examinani s ..wn

s.Jicitor if his pr..sencc interferes, in ilie Examiner's opinion, with

ihe ilii,. lakini of the exaiiiiiiafion : Ihnoh v. I'. C, /•'eniir.ir. ' "..

!_• I'. K. 2'.rj.

\ .lefeii.lallt. who had allowed judcment in -n by defaiill. was_ held

eniitled TO be retiresented bv counsel on the examination of liis

bookkeeper for .li.scoyery at the instance of a eo-detendant und-r

f.'iifc 4S1 : /)„i«ini<,» llnuk v. Bell, 10 P. R. 471.

Wher- se-..ial "nrties attend for examinntinn. the Examiner may IXHiraoii

exclude those in tiie same interest, whil.' the otiiers iire under ex- l-

amiuatio,,: Celr.reWI v. Ilir,,.,,. V< P. It. .-.7.-
:

.^Irrin-Hiht v. .M.v-
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Xalt««0. ttriuht. H V. 1{. Hi ; >.f«//it, \. .SfinfA. H 1'. L. J. :«>'. Imt miii> nf th. :

NliiDilit lii> ptTUiiltcil In rfuiitm Utf ilif piir|MiMi> ot' liiHtnii-tinu i oiiri'..

!

Huhji'ct 111 liin Ufing rirxt einmlntti : >iiivu-riyht v, shriniyhl. s IV

|{. Ml : mill rill' Kxauiiiii-r hitx u iliM-n>tliin uh to 111** nnli'r ot' liu.i

i-xiiiniiinMuiT. w|ii>rt> Ht'Vfnil aw in nttfiicltnxv lor pxuiiiiiiatiiiii

Stuiiri V. Itulkis. :('J \V. U. (17ti: .'hi L. J. Cb)'. "Xl.

A rffiwiil til ('«ui|>l.v witli tlif KxatiiiiKT'H rulinu Im ii cniitciuii) i.'

Tonrt
;

Niiiilur \. Smith, 14 C L. J. '^*>.

Pro«liiiiri« 'I'll,' |.iir(>' I'Miuiiiifil uiiij !»*• rtHiuin-d lu i.riKlm-t.' luMikr* iiikI |<;i|« i

melluloli
""'t« -WM. t."»J, Imt liiHiks iu fftimtaut uh** mt-tl imt I).- pri«ii»r.i mn,,

«\aniiti' it >>* (It'i-ii It'll (liiit tln'.v II rt' uet'i'Hwiry, when tlic l''xtittiiii<-r imi'
aiion. ni'joiirii tl xiiiiiiiianoii until tlu'.v an- jiniiliicMl ; r„i>i/ii,„k \. l/i-

n.i. VJ i: U. 17.

DrilitiJii il.v. iniy l|llt^tiMn a** ti» wlit-tii.T diHuim-iiu nn- Miilijti
i i.,

lirniliutiiiii <iii tlif t-xaiiiiuutioii elu/iihi hi- raised ln't'orf thi- Kxaiuiin ?

\lr.r<l>'ilrr \. hnniinlv. Ih 1'. K. Ill; luit ill II |)n»p4T vnsy. HIK'li 11- ,

stilii.ii'iiii for III.' ]iriHlii('ti(iii of nil t-inniiiMUs iiumluT nf ii;i]„i.

auiitiiutiiii: id au almst- of tin- iiriK'-s.-* of iln- I'mirt. n iiiotlfni triny )
nmtlt' to H»'i a»iilt' tlu' wiiltpn'iin : s(fi, \. sunini. W. N. IHHI. V.r.

.l."i SnI. JcKir. 112: S Tinipn, *M.

Am to tbe sfopc of tbi-' t'Xuiuiuatioii, sfi' im II. Hill. I.-.,

Till- issiiiiij; of a Muh/iinin iluitM tirimi ii> a Mili-itilutf fm- nn I'lii-t

tor proiliu-iiou is not to In- I'mniirnirtil : ;« » Ilo.vd, ('.. hiwn \

Wuff., 10 IV It. 4SS: 'Js\ C. I,. J. 41ti.

If I'H'iiijii'iii'. ;ii->' pniilnci'il. till- i-Miiuiiiiii^' puri.v is I'tiiiiU'il ;u 1i:i^.

l.liftn iiiiuk.'il iis i-\liiril^: UumU v. l. r. fiiniitun <•>,.. IJ I',

K. -.tH.'.

ir rlif (Xiiuniijilioii i> mim-ci'ssiir.v. or vexatious, or of iiiui.'''—;it ,.

li'iik-tb. till' piii't.v takiiiL' It may liiui* lo |iay. or iit till •'Vi'ut> tn- •!,-

!il]n\ve.l. till' rostv .,i' ii : DultMOH \. Hhhs,,,,. 7 V. U. J.Mi : t:ru,'<

hittnni. -^ O. I,. U. :!L'7; and si- Uiih W.Ui.

All e\atiiiii:i II to] liij^imery in support of n (lotViH-t' wliii'ii i-

tiail in linv will rot L,. allowed ; h':>HYM v. Lniohnt, lit (.J.
1'., I«

.-,7;!; i;-J L. T. iV.t4.

W'liere till' t'Miiiiiiiiiiioii is taken liefon- 11 I,oeal Kei;isir,ir. or ..ili.;

olti. er paid l>v f-alriij. t!ie fees ill'.' ptivaMe in stmiips : lir>iuiiiik \,

MrV,.mi,,iiu. S V. \X. Kill: .hid. Act. s. 117 (li : Imt l>e]Hity rieik-
are entitled to fees in ii.onev fi r tln'ir own use, for Mneli e\:ini

iiiMlii.ns: IU.. s. 144 t 1 >.

Disclosure on Examination.- PrlTileKC. etc.—As ii> wlmi
must he diM'lo^.-.l, ,,ri\ii..-.-. eto. : -,.,, no-es to A'h/c 4.M.

On Reference to nn Official Referee. - -As to I>isi ii\ >-i'\ ,.r

pi-oce-'dillL-- liefore H U.'I'eiv. -'. Hole (m /,'«/. lUV

Examiim-
tinii'* ill In

\a^'nti'>ii.

439b. An r.\i!MiiM;iti<'n -liiill n-it tnkc pliUT ilurini: th'

iidi^^ ViUJitiuii wiiliiiiit an nn'ri' nl' \\w Court m' w .Iip1-i'

]!ul.' T>:." nf -.'(I .Iiiih'. lini:j.

440. A i.cr- fnr will iiiiiiii'ilintp IiriiPlIt iin action i-

firn-rci;l

liiirpoM- i'.xanniiaf 'nil. <'nn. Till

P- rtv for !;

•f.:. .
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>( RuW HO
I,,,,,,. rr..m (by, Onl.r V.V<. >vl,icl. ,u;|.li.;l "1- ... P""!"';;'";

-iiiuliir Kimliuli Ilvilc.

1 „.,-.„u c. iK- ..v.!. 1. .!.•.. "»M W .lir.'vlly ilLlri.-«l..l I/..,.-..'.

",„! :,. „, „nrt ..f tl... .„l.J.-t ..m.tor of 111- -uu
;
ll;.rm,... .. >..(/.•••

I.,,„l I1I..II.'. IMlll S.'l.li'Iiil»T. 1»*1.

i„ l„l,„.,.n V. l/./„l.,W,. 11 C. L. T. :!l;l. .1. I-. »"- ini-l..' I.n- H"'

V, "",'; „,,m>..lv..,l Ih. .„„-i.l.Tati..„ „f ........T- .lnr,n« 1
.•

' t I 1 ,.11. 1 n« II. whl.ll till' vliiMinll »il- iLMinnim. ;.li'l

,,, .1. I.. U.Mlhl I... h-IHlitMl. An ..ni.T -A..^ il.i-l- "'.I.-, till- hui

tiir .saiiiituiiinii nf J. I-

,

III
, if .) 'jnii to .-i.l.li-li ill"' Hjil'iliiy f !''-

l-.,.,..
lit pr.i'hirtli.li :

! mriiiiuifi.in v.
(

«,,. nil... Ilndliu V. CMiAc, in ii"!' I" '.'"'' '''

\„ i,r.l.r un<l..r this IM- tor tl,- ..xn.n.jmli..,. of
";•; ';''^;;;;;'[,;';

isr.i liinitr V. Ay.'', 1^ ' 1" .1. -. -• - ._ _

,';; ",. ,,mv .s ,o .1,. ».-o,.,. of .Iwu lIuU. n - .o l.'«l. l-o.

f..„,l,,l: i;..?.'(( V. /...OH.r./. H (1. I.. 1!. r.iii.

i,..i.„,M tl.,. poll.y for ll- l.o..>'t.t "1 !.» '7'"
;. V^,.;; ,' , I,!- ^.

,,.„litiir~' l/.ir,/on»W v, .\.,rir..7. f i"on
. < Ink'-" \- ''.,„„„

, • ! tio- f,< aNo ..f a .W.lor. in a., a.tion ai:a...M li« a>-i;.'.i;

"SI.

«... l/,»)./rr V. If. \tr\IM,m. Ill 1'. U. rjl'i. "l,...-.. rroof ..f H." m-

,1 I i„.|.iT nas ma.lf witli ll." .l..ani.<-al.o.. tliat .t »a^ n.il.v to li. «-•'

HI,, tl... i...n.o»o "f .li«<'""ry

l„ /,.,,„(, V. /)o,l./« (Mr. Haiti.... stl, M.y. 1SS.-1
,

tl,,- ......on « ,- .1

...tahl!:!. an aiU-s,-.! -viil. ....-, n^l I'V . .0 "'";'•;'.',»;:.':,

., .ir-rv of tl.o I.lnintllfs l„.«li:li,.l. »1... «. « ..... a party .

;|.,i,til l.avini- l.o.;n «a.„i..o.l l.n.l .... k..o«l.'.l^-'" ;. ... l..,t tl^.. .-

niifl ;iii "hI'T vns nin il.'. iilHlor this /;r/'. "tl 'l''f''n

til.. plniiUilT's Inishnn-! f'lr .h^'

limit's Jipiilidit

!i-; a !»'

lin.ML'lu.
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In iw'ttuii.

L<iX«oLII).\TI:D UILK!*

441. WluTc an icliun \t lirou^iit ijy an tt-igiRv ..i

diij,i. Ill ni'ti ji, ihe a«»igiior iiiuy withuut order hu iNuimn,.
lor diiLovi y. Kulm J3 June. IHW, 1334.

.Vn olllCTT or n t.inwntl.in, tlir ii.»i,ii.„, ,„- „ ,,|„„„ „, ,.,,,1
lui under till. «./. ,ir ..il„.r«i.,. l„. ,.s,i,„i,i.,l f„r ,iv, ,', ,, /i'
1./ lunmlu V. Omttc *. ;„i. Ciy,, l.i, !•, n. (|

'
' '

44a. Tlic exaiiimmioii „ii i|„. |,„|, ,,| „ |,|„ii,iiir ,„;,

NiIm' |ilaiv 111 iii,y liii,,' iil't.-r i|„. -1,11, ii„.|,i ,,| ,l,.i,.||,,, ,,(
I

imrly I,, l.i- ,.x,iiiiili,..i l,„. l„.vn ,l,.|iv,.iv,l .„ aUvy the liiii,. I

• t' III.

lIlllM-rill;.' till' MIMIC. Ilia-i I'spi

I'liit III' a ilclViiilaiit may tuki. y\iHv at

; aiiil iluj I'xaiiiinaiii

(•ri.ii.lam 1 ili'liviMi'iI hi- -laU'iM

Maihiiiatioii iif a parlv In all i-.iic. at ,

ha> liron filiil. (',,11. liiil,. jfiM.

Ilnsftl on fby. O. 14n.

any tiiiir altiM'

"f ilclVllic : iilli

aftiT 1!.

althmiKh tin? time fi

•'^illni 1 lis a

nrrncil: MH'tonnaff/ittn v. Hurhn
^Xiiniinhic him umU-r thiw Rul

'Upport of u umti.

<ir. !)C.

uiny Dot huv.

T'ndfr tLis /;«/(- it will l>" n<>tic.'.i iliiu tbe right of ih.' phiiiiiiff tncntnitip <

Hu'i ."rr':,„z,;mr.:l i;:f:n''.'.

""" "" "' ""'"' "*"""- '-
Km vvliiT.. I plnintiff i» or.l..r.il t,. clw |,aiii,i,l,,r« „f lii, ,i„.

loier, h.i ...v.iminiiiion of the .l.tViulnni. ini.l |.ro,hielioii „f ,l,..„ments. be,,re delivering .nob ..artirulars. >vb.re 1. 7'
t bou^-bt

It just: Wn,,,,.; Co. v. Hadinrd. ISIW. 1
(
'b '".l t'i I T il'u f^

not n. to iimtters which micht to l,e within llie piniii'.ir. o

tir<,.n;,„r ,t II
. I:. II. T. Il„l,l. 1S1I7. 2 g. II. 124i 7i; I, t" oi,,.

The riirbl of Q detVii.lant to eiamine the plaintiff under thi,hulr ..1,1., arises after 1«. hn. Iil,.,l bi» Matenient of ,l,.fem„ • a ,1...fend„.t. therefore. ,vb,> sujfers tbe time for delivering a defease ,..elapse without deliveri,:j „„.. has no ridu to ,.,„,„i,',. ",„!
,|'^i'„ .rfor dlseover.v: Athlry v. «p™i„„, 13 l; |[. IIS.

A defendant i« entitled to
statement of defence is tii.ii

;

his co-defendant.s. if jm.v.

lie need not notlf.V bis C<edef..|icii

'xaiiiine ibe plaintiff as soon as his on
lie is n..t ol.liied to wait until those .

lile.l: Foirlrr v. U„ull.,„. 1L< Or, 4."

Tile

for trial r t'lnrl

ination n.ii.v be had.
/;•»(,, 1 CI,.

• ase has ts-eii entered
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•eoad BsAaUmatloH (or Olaoavarji— RtiMMI.

lb'- •-\uuiliiiitit>ll Ulidrr tliJH iiutr inu.\ t»' liml i)'^ of niiirM' witlilu

tti<' tiuie prewrtbeU, but It u ituHHlbk- that tbure U iiibi-reut Jurio-

iii'tioii to oriliT, wbt>ri> Jiiiii>t.'i« Ru nqulrew, an exumliiatloii of n

liiirty lor dUciHtfry iit iiii farlifr iteri<Hl, or uttw tm .'iauiiiiiitioii

uimI'T lliin ituit: bait tukni plmc ; m-f UiiyHtji ('*, v. ttii'tiord, »Uf>iil,

;uiil i ft'(«t«o» V. Uye, i:[ I', it. ::7;t. 'ilitre diM'M iiiit iiinv, U»wevt>r.

..^lii tn liv uoy ('Xprmtt Itulr oti tile mibjfct, uiihitH it U' Uul« 444.

mill (lull wemH iiitTi'ly to iW-al wttb tbe caiu> of uii vxuiiiiiintiuu rt-

,,iiir.>.l III Ih- Ii«-I(I bi'inrf nil •xmiiiinT ottitT tbiiii one of th<- ntiular

uiiii. r«. •<tr out of tbi* tnimij, ubcre tb»» i-xauiinatioti wuld olUtrwi*"'

I,. Iitiil witliout oriliT. It baM bwu bt-lil uinJer tbi- foruit-r iiracllc*'

iliiU u Kwoud Hxnuiitiutiou of tb*- naw* party will not !»• alloHcd

.\.ri.i uiiilcr (be iiiiiKt Nppfiol ciri'uniMtnncfii: Thorburn v. Urown.
> I'. It. 114; itee alHo t'umptc// v. Svult, 14 T. U. 2*0: and upon

n ,;i..i';iil mot lull uuhIc "U rioiioc : l.nird \. Stni,i,y, ll 1', U. 3'.-.

I- II j-siiniinB timt then- i< niilliority to iniikv im tnX*^ iar exani-

ituitioii lor dittrovery nt im enrlii-r prri«»«i 'tiiui ilint lufntin'icil ;;

ilii-i liuk. tt ought not to Iw nmdi- I'xcfpt undiT fpti-ini -iroini-

«i:iii('t.<H: '/Vi'jfd^od \. 'f|/(% i:t !* K. 'JT:t. and HUcb iiii ord>*r if ob-

tiii!i>'«i fJt pnrtr would be irrtmiiur : Uwn-y v. iiilUrt. I- I'. It. U4.

\\ lu're thp ploadiniw biive bft-n aim'iidfd ruijtUiK niaitprw nut Vforo

>.m:i:r>tt'd. after i-xniniiuitiun for (llviiVfi> . an order may, in a pii.i«T

.use. lie mode for fiirtlier exnnilnntions liinitMi tn tho mattfi- rni«i'd l»y

t|i.> iiiiiendnienl: Shindmil I'nniiiif/ i'n. \. S'lilmhl. 7 »'. I.. It. .V.'.

44H. Wlieri' ;i itiniy \< i-iilitli'd tn .'Miiiiirif iinuthor puriy .'4ii

[(!! iiiT-nn] Ik- may prni-nn' nil iii»|ioiiiIiiicnt IInTofor inun i"',

ihc b)ail Hi'^'i.Mmr. I-oml Mn-lt-r. It.'].my Tlork of tli.-

('mwn. or a s^pocial exnrniiicr. in the foinily wIhti' the party

[or ptTH^n] to Ik- t'XiimiiU'.l nsitlc-, ami ^mli iiiirty [or jitr-

-onj. upon liein;: -i-rvctl witii :i i-opy of the appoinlnieiit iiii'l a

-iilipo'ua. and ujton payninit of tin- piopcr U-v. >hall uttcinl

ilii iToii and ;*nl»mir !o i-xaiMination. fun. HiiU- 400.

1 ll.' words in t)rnckft>«

\,jtiiiiii)ile under Hulc -i'.l'

iri' new. nml iinlnd"

.'d rrsid.'>Wttere tbe party or poison to be exiunli

. .l.iT,><„ Itafi l{}i. Co.. 5 <>. W. It. 440.

'111.' flirt Ihnt 11 witness could only epenk WeNb.
" 11 pi'iiKon fnr bnving the exnniinntion before si

han tlie Court Ksnniiner. as he enn liave an itner

.; Ituti: V. Jamvf, 33 Ch. D. 157.

IS .lelil not to

person otbei-

ter ;
Miiri/iirM<i

I'lir speiini reasons, ibe exaniiiintion may lie speiially mdered to

I"' taken before some otlier person, and elsewliere than provided by

itii^ l{ulr: Iftilr 414: <,.iH»<ih»r v. (ImrtiutT, '1 ('by. ( "b. 4SO ; M,-
lunii'ul V. Mrnrruiiil. Ih.. ;!7*2 : VnmpMl v. Tvikvr. 7 W It. i:i." :

h»hn V. littifnrd. 3 Chv. Cb. ".
: Coop. nig.. 1S7;'.. p. Ill: and see

sinuiiord TrtuUnn Cn. v. Sr„hr,}a. 7 O. L. R. IVX

Tbe uolieitor of tb

Hiilr 44»!.

jmrty ti l,e exiiiiiiii.'d .nriiled to 4N liours

\V liiTe a motion is made lo (

imt nrteiideil. or lias silt-mlrd

niiipi'l attendan
uid ivftis..,! ii.



636

RUlftC

444 446

COXSDLmATEl) KILKS

iiinv.vl lii ; Ik' \v:i> 'iulv sfiv.'d with :i .upy i.f til.' aplt'liiitiii.'in i i.l

«ul.|i..i..i. nii.l >va» !«ii4'l.r..|i..r f... s ; M,l.,a« v. I!,mr. V' 1'. K. .1"J.

S>'i,t!.l'. lll[lt lll>' KxilIlllIU'rV (.Ttilicmt' llli tilt's.' IKtitlth. W.llllll MM ...

"lltTiriptlt : lb.

Mt.'li'lillHi' iiril ^lll.llliltili;: to I).' sw.jl'tl l.r.'.-lilil.'>' .il>.i.'<.tii>ii tii:

111) suliiLi'nn hail hpeii ..ervi'J ; Cimko v. lliisoii. 3 Cl. I.. It. 'J'.Ri.

An "I'l.T fur suli^titlititniill s.Tvioe of th.' iipp.iiutnuilt iitiil >'i.

l»,'iiii f'lr till' H>:iiliiiiiiiti.iii .it 11 lii'i'Mill 11"! ii l«i".v 1" til.' ii.ti.'i!
.

not I in.l.': .Ul»» V. The Mrrnr li,., l." I', li. ^ili.

V pnrtv or piTson is I'lUitlcil In li.' si'nf.l a |...asoiiiilili' lii'i". ':•

not ii...."ssiii.ilv 4S liooi's. Iii'toi'i' til.' tiiii.. miiioiiil.'.l: llr \"rlli II /..

,/,. („ I'.l Il.'nv. il'-'X; X .liir. N. >< l"''^: «'.M'..«- v. I'ml.r.
.

1'.

I! '''.HS."!! il,.,ii V. (.,«i-'i. Itl C. I.. J. U»: 3 C. I.. T. ;J1I1: /.;;....

\ C /' h'fi. <'<>: 1 ''. 1'. 1'' '•' 'lulPss It*' fi"^ "" solicitor, ill 'Vli, 'i

|.aa..'ll.' is '.'iitltlml to JS liniirs' iiolii'.': UVif.mii V. Ilai«. 1 I'liy. '

Wli. T" til.' .I..i"ii.liiiifs -olicitor was siTV.'il uiLli-r //ill. 44ii. I'll

il.'l'.iiii.tiit liilii-.'!!' was nor. lint tli.' appointiiii'iit was twi..' .liil>

.iilari.cl. ami 'li.f..n.laiit was s.'rvi'.l tor tli ilar;;."i ilati'. an.l :.

soil. It"..;.' iii'Mi.i.'i "I" til.' .'nlarK.'iii.'lil. tin' 'lef.'n.iant. not alt.'ii'l;]'-

was lii-l.l to li.' iu ilctault: A'l ii( v. Wallm. Ill I'. 11. 3111.

Wli.rt' a imity r.'sid.'llt out of Ontario cinips ti'niporarily witliO'

(»iitario his att'-ialanc.' for I'xaminalion for (lis..ov.'ry can oiil,\ if

„htain."i by .inl"r im.l.'r /.'"'.' 4';": C.,* v. /Vior. Is P. 11. 1»L'.

S.',. aN.. n.'t.'s to /,»/. I'.l-J.

444. I'lioii iiii|iliriiii.in III till' Cmirt «i- a .luili-'e an .ir !

nun 111' iiiii.li' f.ir 111.' .'xniiiinntiiir nf mw \y.m\ dv
i«'1

--

.

liiiMc tn III' (.x,aiiiiii.>il lis iil'oresai.l li.l'.ir.' iniy ..iIut lu'i-.'i

"l- in imv ntlii'i- Cmnily tlinii tlm-i' lii'f.in' in.nti.ini'.l. t";;

TJllli- !!•;.

S'.' llol"- t'l //«(. 411'.

.\ii oriti-r for tin' .Miiiiination of an otli.-.'r r. >i.!iiin in

aiiilry of a f.ir.'iiin .'orporatioii wlii.

on was ri'fn-i'.I. iu l''i-iiii-: i. \U}"'ii<i

nl att.a'ii.'(l to til.' jii

n. 1.. U. f.o4.

448. In Hipli Cnnrt cases an osaniinati.m f.ir ilismv. r

nn wliioli fees niav lie iiaynlite ntlierwise than in law staii'.j>-.

-hall nut ho taken hol'ore the .Tnilpo .it the County Cnuvt, "i

Local .Tiiil.i;e of the TTiili fonrt. .iv T.oeal ^raster. hein.L' :i!-

"

a .Tudse .if the Cniinty Court, hy whom the onler or aiiiioini-

nicnt for sinh r.'ferene.' nr eNaiiiiiiaiiou ha- hren nia.le. Con.

Rule nn?. I'lirt.

,„ 446. Thi' party .'Naminino -hall -cni' a copy of the an-

il.' -.ilieitor of the party tn ho exaiiiine'hpoinini.'nt upr

if !i.' has a -.ilicitor in t!ie cause. at least forty-eisht hmi

natifin. Cmi Ttitle tOl.

W-
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j')iH» V. ^',t ilanr fo., IJ !' »• -'*>

447 _(1) In lieu o£ iiersoiuil service of ;i ^ubpa'iia on *',;;,:.,:"'

., ,,„,v r,u- Id. uxaiuinaii.™, .ervic,. of an appomti.u.nt upon ,.r..i™,

iu -"lunoi- =liaU be sufficient, il made seveu days belore thi:

,l;,v a|.pointed lor the exanniiatioii; and tbc .vnduct money

ii'iav l.c paid or tendered to tlie solicitor.

,-) The solicitor ,ball lorllnviili euiinaunical.' li.e appoint-

u,cnt to liie party reciuired to attend, and shall n.., apply th_.

,„onev 10 auv debl due to the solicitor or any other per.ou

„r paV the same otherwise thai) to .uch parly lor his conduct

inoiiev. and the same shall not he liable to be attached.

,ai N„t«itlManding auythinsr iu this Uule. the party to

be examined ir.av be served per.-onally with a sulipcena. as in

ihc precedin.' liules provided, in case the party .Icsinng tlic

cxaroiuation -0 chooses. Rules of 1 .Tan., ISib'.. 1 to','.

lliis Itul'j "Illy applies in tlie ciwe of tlie esaminat

„!,(! lias a solicitor. Tt cannot b> employed for servi,

nt a coniorate party.

44S. The iiartv or person to be examined shaU. if >o i;r,,i.,.i,n,,

reouired bv notice, produce on the examination all books,

papers and documents which he would be bound to produce

at the trial under a subpoena duces tecum. Con. Kule U6.

Th,. proper moilo of compelliiii! production on an esaminntioii for

aismerv where tlie witness neslects or refuses to prodace. is tor

."K.aniiner to direct what docaiaents are to he prodnced and to

a^oirn the eiiatiiination. I'roc-ess l.y .•.«l|i"».. <;«.i» »'C»i;i to t-et

Z?ion of particular docnmentB is not to be enconrased by t a -

„,s noii-piMluction tliereniul.T. for disiovcry, a» e'mtemp, L.,i .!) .

Wr.llc 10 p. It. 4S<: bnt se,. ±Uin»,lir v. Inmialc. dr., IS 1. 1(. -".

Sic note to Utile 4,"2.

Sif HilxKll V. Mncdunald. fj 1'. It. loS.

44» \.ivone so examined, mav be further examined on ,.„„„ „„i

hi- own behalf, or on btOialf of the body .orporate of whlcli
;;;. ;;;,S

i

he is (or has been] an officer, in reltition to any matier respect-
;;';„_,,;

in" which he lias been examined in chief; and when one of

several iilaintilts or defendants lias been examined, any other

in of a party

of an otlicer
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Bulei
400 462.

When ex-

planatnry
examina-

plaiutilf or defendant united in interest may lie examined i^u

ins own behair nr on bohall" of tliu^t- unitud with liim in in-

terest. to the .-auR* t-xteLi as the party examined, (.'on. Jiul,'

4i)4.

The Words in IfriKket.-* are imw of tm
prat'tice aholisbed l>y Utile ili'Ju.

'fleet. Tlicy urc a relic of

4ftO Snch explanatory examination shall, iinle-s hy l.;i,

of the (/ourt ur a Judge, he proeeeded with iinmediatt-ly aU»

the examination in ehiei'. and not at any future i)erinil. i i-n

Till' pxpliiiiat'iry v.Xiiuiiuiition iiiii

ptninling Tlmi tli" ciuisil fur th>'

Connolly v. MiirnU. 14 V. li. LST.

>. iiroceeded witli. nmw
K'.-ite jmrty \v.\^ u-itli'ir:n

(I'X'llllltllt-

n\A\ III.'

thi-ii;.

451. Anv one exaniinci! orally under these Rule- >l;:i:

be -ubject to cross-examination and re-examination; anJ 1:m-

examination, cross-examination and re-rxiimiuatiuu simil i

'

conducted as nearly as may he as at a trial. Con. Ridi- l!n,

Tnk.-i! from \i. S. O. 1*S77. c. ".n, s. 101.

492. Anyone (u) who admit^s. upon his cxaminiiii.iii.

that he has in his custody or power any deed, paper, writitii'.

or tlot.ument relatinij- to the nuitter.s in question in the cau-'

.

not ]irivi]eged or protected from production, shall prndii>

the ^ame for the inspection of the party examining him wy^'W

rhe <u'der of the Court or a Judtrt-. or upon the direction ni

the ollitrr liefore whom he i> cxumined. and for that pur]iii-r

a rea>onable time U to be allowed. Con. "Rule \'.K.

Takcii from Cliy. O. 147.

(ffl Til*' words iu Coa. HuIp 4!>7 were "a party tn tlip nrtion."

'l'lir> power of the Master, or Spwruil Examiner, to order pni'lm'

tion of (loriiiii.^nts uiider Jinlr A'i'l. is therefore not, as formerly, cnii-

fiiiwl to casi-s wlipre iinriirn tn the artinii admit the pn.<sessioii
''

siioh do<iiiin.'nts. Where the admission is made by an otEcer of a

coriKiratioii. the Master, and Examiner, has now power to make lii'

ordt'!'. mill an appliration in Cliamhers is not neressary : see I'l'h

4'i:i. Ill the case of an offirer of a corporation it would seem that ai!

ordt-r for prndi;riion of dornment."* ran nnly lie made of siirli a^ iif

ndniits an- in liis custody or power, and not of any ^vhich are in

the custody or power of somo otiior officer. I'rfHliiction may l"'

oluaint'd undtr an order of conrs". as jirovideil by /i'm/c 4i'4. Tin

pr'Ai^ions of li'ii/r 4.V2 are intended to meet the case of any on>>

examinable under I'lihs 4;iU-441, who on his examination aiiiiiii^

tliat he hnp maierial docnment--^ wliich In' has not prodnct'd. \\\f

examination iikiv I.e .idjmirni'd for t!n' imrtx'^i' .if .iiaMinu' ili''

examnianr to iTunply wiih the Master's, ur J'-xaminorV. order i'"-

production: Vnno-lv.-h v. Ihnris, 1'.' 1'. U. 17.

'^--
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i» I AU-, tiiwv rNo be itrderwl by lUe RulM

'^'-nJL^iion^t the liability of «ny
r"""" J:!:'' U^iZ^^v^Z

;;£-i-=^e-r£ii^HHJr^^
;;- ^S^r-;;:'^.:

"~
rt"^s?,rk

--;-;:;
,>.,! J.WM • Kill If V. SlIHill. »' •^" '^'*

; l>:;:,i'in':.cS.i^ai --- •''- " - " ""• """"•

453. The direction of the ollievr .hall Ue -uhjert >»
^S-k^J,,.

|. .„„1 he 4.itU upon request certify un.Ur h.s hanil the
;; '-Ji','

;;;;:::;t:"2d allitli. .Ure<!tiou .uaOe .hereon. Con. Kule .......

Tiikiu ti-om Chy. i). U!?-

.,„„, is „., K.,;.- s„....i.iiy
-=t';;;^."i''r;iM'i::'".''!;™i:;.> -

aiiiiii.Ts. but ibo e..uv,.iu,'iu iiu»l.- "t ai >l "">""

A« lo ,b«-u,>u'..ts pi-ivilw,! fr„,a ,.™lnrtio,.. -. u..i,.s t,. /.u,, 4,.

454 Anyone refu.mg or nedeeun, to atten.l ai the

time mJ pllue appoinle,! for his examination, or lelus.n,

'";,":;™'n or t,! 'answer any ht«fu! ,ues„on put ,o hini

l,v the examiner or l.v aiiv party entitle.l so to d<i. o, n-

:;.,n:,:s:;Utor or s;,licin,r-s elerh. shall he '-"-.
.^ll

.r ., eonlempt of Court and ,,r,KCv. mgs may he fo u .

|,„1 ,,y attaehtnent. He shall a -so h. hah e. it a pi .

,„ lune his action dismissed: and ,t a deleiu ant. o 1.

his .lefeneo. if anv. struck out. and to he placed m the sam.

posiiion as if he 'had t.ot defended: and the r^vty exain, -

ins mav apply to the Court or a .ludge h.r an order f al

cliVct. and an order mav he made aceordinfrly. I on. i>uil»

-i:i!i. I'. I?.

I'tnalty ..ii

Iu«iri;; to

lias< o. .-,lt, s. le.L':

,la-

hv. II. 144.

ras<' It' ..fusal
I'liis ItuI, is ,-,.nlin...l to tin .lass,- ,,t

ncslfct t., atl.aul t"r ..Naiiimati.m. I.i r'fasal to » ,';;"• 'y

n.fasal to ans-va,. lawful „u..st,o„s a,„l it "'"-',,!',,,,''
„l„„liout .l,-lVn,la„t liablo to bavo b.s .lat,.,,.,; ^'7 '';'',"'"

,,

4;/,,™r.'V. 1! I--''-. /«o"i»e,- y. M!nrs. W. X. lSH:i. ..S.

l!y Huh- 4711 a party failinc i

i.ni! or ilisiii'clioii of iloiumint

'I'bis /fnl.' iloi's not apply 1

H'oduc*^ for insiu'i-tion

„n,. S I'. 1!. 1-

coiuply \yilli

I* liable to

111 or.l.T for pl-oiliio-

ainihir ponalti'-.

< of ,lisol...ili..ll ' a oo,i,...

nuVv ;,»(. 4i;n: S..O .i;..,r/o,«(.< ll«,>l: . '"a

oi-.l.T .ual.M' ;,•»!. 471 niusi lirst I Ii;:.m...l.
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Rule 464. 'Mi-- piirty or iier>i"ii iiinsr ii;i\<' liftii n-irii la ri v siibpipiia-il ]j .

Mun-'i:' V. O. T. liu. Co., .'; VUy. t'li. i;i(l, iiiH' piiid his wiiii.-.^ f. -

iti-lk'>,r V. l'>,--*t<i: 7 I', i;. :;>s. m- 111) nnlfl- iilii 111' mild.' ii;;aiiisl h,ir

M'Uath V. iiruce. 12 P. U. WJ2.

A I'firt.v jiulii"! iiiu'd I'll- .Naiiiiniitioii nnil paid his eomliict iiinn,

ha\iii;; hvt'ii i-xt'ludifl wliilo utlirrw wtTt- hoins examined, is lt'.i;ii
|

t't wait for rxnminntioii and is not jiistiHed in leiivins wiiIimui
ii,iiiiiiiiJiicatiug witli riie cxiiiiiiiu'r : ('niniihill \\ SroH. r. u. L. 1;. _:.::

A motion to sirikt* out rhf d'^ffncc or to ili?iiniss ill*' nclion, -
tlic proppr coursp, wli'-ro dcfiuiit liiv* ixvn iiindi- liy an ntlicT iT i

I'ouiimn.v or corporation iti altnidiug for t'Miininatioii. Tin' iiim.',

is h> tniniiijt tlie di'failltiii;; (ilti< .-r : llitiltji n,ii \. (;. 7. /,'(/. f'-,.. U; ;
11. i:!L': Crnlral Prcfn AHKnvijtion v. .\,>:>-n<-<:ii /V. ri .!..,,.;,,

i;i 1*. It. :!:.ii.

cni ittai Motion to Commit for Contempt.- -It lias lii''>ii lu'id iIi;it i .

iiirr..n- ci't'diiit;s to attiuli iiuiRt lie taken lit'foro ihv t'onrr, and not di^inr..
:

'-'"1" JiidL-.- iTi Cliiimi..is: Murluuit.^ lUiuk v. /'i.t,'*.,,/. S l'. U. VSC . tm
this <|ci'i.sinn does not sih'hi in practice to liavc hceii adln'r. d ii ,;

cas.'s iHiitei' tliis Ifidf. (ill ntlier cases of conienipt. sec .

V. Ilnn. 1." I'. It, ;j;;1,) The motion is made to a Judge
biTs in a case of noii-ioiniiliance with a iiraciiiv oi'de;-. or a

riiamtiers: and an application to the Court is neces.:sar,v in

hr.'aeh of ,in nrder of Mie <'<.nrt: see Khin v. i iiioii hi--^. <\
L. r. on, and note to Uul, :;(iil.

The JioMtfT in ChiUiibers caiim

Inr non-prodiiciion : h'litr 4'^: huff
J. V-: 2 C. L. T. L'(;(»: neither
4-": .•! a Local Master: Huh
du sii \> hen acting tender ltul> 17.

it is not iieces-sar.v to -.tvc. with a notii.'e of motion to c.iiin.;ii,

copips of Ihf affidavit upim which it is based: Ilanuum v. M>li,i,

18 P. i:. 1S5.

llie defaulting party is ciitilled lo notice of motion to strik.-

oiu the defence, or to dismiss the action, and the defaulting ii^iiiy

or person to notice of motion to commit; liuU: sr»5: and it w<iuid

seem that n notice to commit 'sh.mld be personally served: M'ih.i v.

i'crni. 44 L. T. 24S : 50 I,. J. Chv. J.M i U ,iV v. IJntheson. 1 Chv,
Ch. ;i44; SeUon v. Wurxnnm, \\ . N. IS!MI, '1\(\\ .\funder v. Fa!-'!:-

.

ISin. :.l Ch. 4SS: (!4 L, T. "iH : except wher.' every reasonable .ITom

to effect personal service has failed, in whicb "^se an order for "il

stituted service may h« made; /'*.. and S. (".. U'* L. T. 4.>i ; ;in'i

see Rule 474. in the case of default in jtroJuotioii pursuant lo ;iii

order to prtKluce and in certain other cases. T'wo days' notice would
seem to be sufficient in all cases: Rule 34H.

Where an order was made for examination in Ontario of a defend-

ant who resided out of Ontario, but was temporarily in Ontarii

attendinc the House of Commons, of which he «as a member, ir wn--

iielft Th;ir the order could nor be enforced by aiiai Imienr a^raiTtM liie di'

fendnnt while the House was in session, hnt it might be enforced uii

der HhI'- iTA by striking out his defence; ('"j- v. Prior. IS P. It. 4!iJ,

In Hi- l-Jvai'.^. lWt:i, 1 Ch. 1».7J; *WS L. T. 1:71, the Court refuse! [>

set aside an order for attachment founded on a notice of motion which

had not been ] rsonally served, h"lding that the irregularity may \f

condoned if tie- Court sees fit: but in Tai/l'-r v. Hoc. 3 R. 2."i0 : OS

L. T. '2V,]. Kek< uich. J., held that an irregulaiity will not be condoned

oil ui'iiions affecting the liberty of the suliject. where the oppn^ii

party appears and takes the objection.

• allnri.

1 Chai.

ord.i-
;

entertain apjilications to cnnnii:!

inl, 1» P. It. J-Jti: Is c i..

I-ocal Judge luider h'nl'

l)ut •"' nihil , a Ixical .Tud;;e i,ii\

' 'rzz
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\ Mfi-son fonmntted for .Iffnult in ntteucliiis t" '" ,iu.,l i- not

; 1'. 11. ^411.

BtM.

lurtlior as lo iiiotinni to attach, iiot(> to Ituh" ^o4.

ir», V.
\^ to motions to unit tor iinsali«factory nnsnois.

,,;,,j,, 4 C. 1.. T. oS'J.

M, oW,.rtioii to nnsiv.r inciiniinniiDC .,ii.-,tions -lionlil l.o tak.-n

,„tl.. witness. I'ft tl.f P.l'il'--^ ">">• ix- oluimo.1 o,, a toottot. to cot,,;

,„„. tltonth not clanno,! Ih-Ioi-o .1.. V.^mn,."n "':";;".';";'';;„-
1.

I! i;in Tho ponal provisions of i;. f^. **. l. .1o+. ss. -. ".
<j

,;„,.;i „nv crounil tor trliisini: to an-u-r ,|Urstm.,s iim r..::;,nUo; a

irin.lnlrat transaction: ;i«««(orJ v. Cirluh: m I. l.. +i-'.

m.mi...lof A.tio» or Strikin,- o,,t of Defence. -i.> ;

.. „,.i-,l aoothor o|,portnoily to oliry will I,- l-i\oh on citii;.. oil «nt
r _,

:;. ..Hiiln Is nlinicri.orious tlic ,,lain,iir i.a.y U- r..lns..,l tins inJul-

„

Lii,.,. 1111,1 llic action may l.c .iisniisscl : /<. „/oi»i v. (,..-,./,, I.. 1. 11.

Ml.

u-li..r,. tlio nliiintilTs M.Tc liiisliaiiil ami Nvitc anil tlic wit.- comi.lipd

„. , an orlcr I'or protliic.oii. „i,t tlic l.nslianil abscond.., witlioi.t

".ii'ilvMis. Hall. V.C. fii.sc,! to ,li-niiss tlm action: ll<,rll.;, ..

(„., ,L \V. X. ISTli, l'.«; o4 L. T. T.TJ.

lur other cases in wlii,-

V. Ihfjkn. -Jo W. It. o'>;

llt'l. In the last cas,' it v

l:,k,-li in a cans,' wiii.'li. ai

1., faciiilat,. tlic ,1,'cisloii ot

i.,rr.,r t'oiiit of riiimc'Vy

iilaintitV. to dismiss tlic liil

• VJl.

I
the p,,^\-,'I' iia- las.n c\er,-is<!. s,',' /-','"'

:„M ;,•.,,. „/ /.,(„,„, V. ;,••.»,. 1 App. fas

as helil that -vh,-rc any -t-v "ns"i «,, i,'

th,' ill, lam, 'lit ,'t the C,Mirt. \v;> n >- ,i,

ihc J.aiisi,. 1111,1 iletanlt ha,l heen made, tli

i;t,l ',,-,v..r. if th" l-arti- in ihlauit was tli

f'ni'-rr \. Iliii

„,s. ; h.r.l Cm

1.1 r.. 11.

r„mi,,i-
Ciinpliiiuce was held ,'xclise,l by ill

.„„. XI W. R. Sll: oj L. T. 7411.

Other Bem,die..-nn a m"l.on to commit tor „„n-pro,luctioi,
,„

,„T,'oks. et,-.. pursuant to a snbp,ei,a ,/i,c,» fcin,. on an e.anmiat on
;;,;

',r ,lis,„,-.,rv, it was hcl.l that tlic proper ,,nirse was ,, set he

«amiiier t,/ .lircct what sliot.1,1 be prcliicc,!. and to mlJ"'"'" "f
.xamiiiation t'lr procurlns the docnnients : /.nrcr|i v. " ol,,

.
H' 1 .

l>.

iss; Vomnlofk V. Uarrii. VI V. U. IT.

V,l„.re tlie ,lcfcndant di,l not appear, nor .Mijer any '-"™;™; °1

.l.,f,.n,.e after b.-ini; served witli a statement ol claim, .iml a snii.iiions

or Inm to attend to be esamiued tottchins the niatttrs m quest.oi

,,l,.liveriii" up to pl-intiff ot books an,i docaments in his pos» ssiot^

i

,.,- r.ke.vise .lisrc....,rded. it was held. that, notwith.landim.' tlia, he

vas partv to the a<-tion. he must lie considered as 1„.iiil. M-iimoned

as a w tliess. an,l must be ,lealt with acr.ird.nsly. and that his dis-

,l,,Uence was not disohe.lien.-e of an -iroer of ( oiirt An ""I"- "?«

theitfoi^made nntler Kns. l.alc ..f l><s:l. Xo. 41 o ( not atlopted^ m
iintarioi. for bis attendance f,.r examination at bis own espmse.

;.., ,lsob,.,ll, lice f wliich an allmhlilcnt lui-'bt Is.'m
:

/'.,".' ^.

irf((, jj L. T. T'>
.

1-be qnestiot, wbetlai or not the person or partv alle,.;e,l to be in

,l,.fai,lt is r,,allv so may be nested by niovim: to conirel him to a t, tld

imaii, at his own .xpeii-e. ami submit t„ examina loii^ ,ir m ,
1

1

1,11 the action be disn.:ss,;l. or ,lefc,iee stnU't on . W lie
,;

si„ 1, .,11

- disobeved. the miition - a,„„„, ,,r

rder has lieen obtained
may p,'rliaps b,

; i'. R. l.'ll; bnt s,'e lli,\>iH,hT ':.

slriki- ,lel
tde r,r ;„ rlr \h-l.,

rii'«n-", 1" P- "•
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BnMtw.

Restorinif
acilon <liM-

miMMl tor

nini-|ito-

(tuctwn.

C0N80L1DATEU lllLES.

l-non fnihire of n „lnmtlff to nttcii.l tor ..xnminallon. the actioii

mnv
™

.'toyeJ for a. definite time, to enablo_him to attend, but not

iniU-tinitely : fumtlMk v. Uarri,, 12 I'. It. ll.

\ party who has been or.lered to atten.l for further eiaminatlon,

rf . a refn,al to answer question,. i» in .ontenu.t .f he !"?;"«;''

itteiid. In.t that 1» not a har to hi» appeahnB from the order
.

Mc-

Gvgor V, llcUauaU. 11 I'. H. 51S.

Rc.torlnic Action. «to.—Where an netion ha» b'en dismissed it

win not ^ re.tor
". tmless. perhaps, where the claim weald otherw,»e

?b^;^,Yrr?s^^d^;^^xr:^^«»:^^p^

Arf rsAjr'tSn^'^^ ;:e„;:;r;.rr:f:^^:

;

si°ned, w.ll the judgment he set a>ide t Il,;!,h v. Ih„!,h. .,1 < h. 1>.

47S.

Mijc.n.»..u.-U it no, ta.-»t;- -
'l; Vt'^^^tam in'*;

^: rr;ht';;:;'ts^a ^;;:-i. -/"-fv^- -- 7^"{'^,s

\v.' 1!. :ii'2; i'< I- T- Ml.

ohjec-iinn 455. ^f ^nv ono unclor examination uliicct? to nny 'Hio?-

""'""""""
tion put to him. the qne.tion an.l the («) objection of the

„it,nts thereto .hnll bo taken tlown by the Examiner ami

trans,„itte,l bv him to the otfioe of the Court where the plead-

intr- are fih'ii: to be tliere fiM: and the validity of >^ucli oh-

ieetion -liall he decided bv the Court or a Judfte; and the

co.5t^ of and occa--ione(l by .-inch objection sliiiU l)e in the dis-

cretion of the Court or Judfre. Con. Rule .")0n.

Compare Eng. (ISISil li. 4'.«1. whieh is to the same .ffert.

The former Con. Uule :m ha.l at ('il the words • deinurrer or."

followius in that r«peet It. S. O. 1S77. .. r,0, ,. IIh!. Any former

pra.ti.e by whioh a demurrer by the witness was autlionzed. (sec

Dan. I'r.. 'f5th ed.. r..">U'. ir* now aholislied.

Dliclo.iiTe on Examlnatlon.-.V party has the right to examine

for discverv. not <mlv for tlie purpose of obtaining informntioti from

the opposite' partv as to n.aterial fnets whieh are not .with.n his own

knowledge, and are within the knowledge of the opposite party, hut

also for the purpose of obtaining from the opposite party admissions

whieh will make it unnecessary for him to enter into evi, euee of the

facts admitteil: .1,t„.-f,V„.. v. Oa.km. 20
V^ ''-.fV",,,''; "ao/iV c

"'

W N. 1S,X4. '.1: see r.,lf,r v. .l/c;V»r.ro». 12 T. It. <>.(0. H
;

111 ;i/" irs v.

r«iil„r lln,„ Co.. :V.l Ch. I>. U'.Ki; Mm<lm<,,l,l v. .«/,. ;.,..n-.( Pii'.. to..

Ill v. I!. 2S2.

The pyaniinatioii must no, extend to matters wholly irrelevant to

,l,e i.l.a.lings: ».»'/.» v. M,„i,l,i,. 2 O. I.. II. lai..'. <•.'' v. Cam^ian

l-arifir Ull.. lH 1'. It- ll>t; and il will he as tar as possdile. conhned

to mtiirers relevanr 10 \\I.iil i.. raised by the pleadiiTj--
:

\tf-.i.-fjfn. v.

.' ;;;,,. ,T™„„r«,«, ISI.2. I! Ch. TO. ,17 I. T. 2«i: mck.on v.

rnr'rt -2 Chv. Ch. 242: ,ViW.o» v. Kllh.tt. » Gr. ran- Proctor v.

Scopf of

exaniitia-

(ion.
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firttnt, It (Jr. 'M : thonph n fair amount of lalitiule must -bo allmv.'<I
:
r.ul« 46B.

Mack V. Itohie. 14 P. R. 4(i.\ nnd matters dermnnf to what is strictly

raiwecl h>- tlip pleailiiii:^ may !•* iminirptl int.i in vifw of the ii;;iit to

anifnil. iiifornintion frtr wliirh pnrposi' irt nnt- »( tlu' objcots of exam-

ination for disrovpry : see McUillirray v. Mcf'onk'it. *\ P. R. '*<\.

RpJpvnnry to the mere allecationM in tlu- pU-mlincs may not be

Hiirtiftt'tit to jn!*tif.\ a partiniliir liiif of .liycnv.-ry, if parts of the

plcailinw ii.v not relfvaut to lht» mrion : [hiithii v. Murfii\i>. 2 O. L.

iliri'iU'il to tho

tlie ilama;:es:

ii'li wn^ l.a-i

il \\. II. .":!; \<1

•sj.-fX;Mllill;Uion of

Itiscnvrry is rrli'vaiil or iiiiit<>i'ii)I, mH only if if i"

f.icts (lim'tjv in issiw. Imr aUo if it U (lir.vT<''l to

niiniinixti.l V. Eihntnlx, T) O. W. K. :{41.

Kxitiniiiation for 'liscovery in support of a d.'ft'nci'

ill law. was not allowed in RogcrH v. L<iitihtrt.

L. T. iVM.

Ir is improper to examine irenerally as upon ii iros

a witness; see Knnii>i>, v. Hothoii. ^>^UX I <
'h. :!;t4.

Tlie ptaintiPf if^ entiile.l to diseoveiy i.f wli.it will lieip l-iin to pti've

;ni; issue to 1*,' {terermlnwl at tlie trial: Imr "liere di'eovery is M.ui;ht

in' aid of snmetliiiic which is not pan of \vh:it tli.- plnintitT imi-t

prove at the tiial. Imr is merely consennentiiil to it. the riirlu is not

.ihsohite. Imr disrvetioiial. 'intil the plaiiiiiff has established his fiiiida-

iiiental ri;:hr at tlie trial: s,-e ,,< , Streer. J., in Cnih-mi -/ ' v. 7'm"-

1,'niiirr. ((o.. HI P. R. at p. -"^'H*: Init where ilie plaintiff sued on an

aL'reenient. wliich defendant denied, hnt also set up ihiit if established

it ha'I heen i)erfonned. The defendant was reiiuired to answer ques-

tions directed to the alleged breach of the affrivmeiit. without the

airreemei.i itself hnvinc been first "stahlished : Sh' i>}i'ir'! v. [furklit^.

s o. L. R. 'i:'.-j.

<Jnesrions whi<'h only tro to iiiipeii.h the credit of tji" party exani-

int l are not admissible: Mud: v. Ihjhli\ 14 V. R. 4i'.r..

.here a party's risht to an nceonnt tiepends on his estuhlishins a

fiduciary relationship which is rl,enied. the opposite party may refuse

to make discovery i>f matters t>f account nntil the .juestinn of relation-

ship hns been judicially -letermined : linhU v. h'ufkmaK. ." O. L. R.

Ci'i); and a defendant may refuse to answer <iuestioiis as to facts,

wliich would become material only in the event of the plaintiff estah-

Iishins his risht to recover danuices: FrmiH v. Juffrti.'f. " f>. I.. R- "'-•

A defendant pleadinc privilejre was allowpfi to he examined as to his

rrasons for helievim: in the truth, and as to the means taken hy him

to ascertain rhe truth, of the alleged slander in respect of which the

iution was brought; Elliott v. (hmttt. l!""''.*. 1 K. R. 170; SO L. T.

441 : but see f .n_r,;/ v. Dftihj Moil W L. T. :inT.

\ plniiiiitT was held entitled, to examine a married woman as to

the estate )>ossessed hy le-r at the time of the coi.>rnct. that beijii;.

is the law rheu stood, a matter which the idaimilY must prove; Ki '•-

;;,,/,/ V. ll.nrrK, 11 C. [.. T. -JMl 1 Siiiltli V. Iln'/. ::*', L. T. 471 :
and see

ISursiU V. 7-.nn.o-. HI Q. R. P. 1.

All executor plca-limi plfur fidniinistrorit was held boinid to dis-

ilose particehii-s of the real .ind personal estate: St. f!i-;r:,r v. St.

ficoror. 1i> I.. H. Ir. '1'1't.

Disclomre by Officer* of a Corporation.—The person exam-

ined whether a partv or othcer of the rompauy. is bound to seek the

necessary infoi iii;tliMn whidi is in his n-,.p. ;.,,-..--;. -n. or in po-^^s^itmi

of the '^ervanls or ai:ents of the compuny. iu order to live the dis-
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Role 4B5. covpry in which the pjirty cxmiiiiiinK is piititlPti: Ilarrin v. Torniitn

/,7(f/r)> Lisflit Co., IS P. R. 'JST. ; Clarkxnn v. Itaiik of llamiUon, !) O.

L. ii. :I1T; but U ivoulii xwoi tliut he in not ln>iiiiii to nnsvvvr ns in

his own k!n>«l('<li.'t', luit iiciinirt'il in thp course of hi>4 eiuployniem liy

thi' coiuimiiy, or to uinkp iiiquirii's of ili« orher officers or iiRi'iiiw ns
to rli»'ir knowleds*' not nciiuirod in thp samp way. Init ncnuii-'il

acoiileiitiilly. or in some oth*>r cupHcity thnn t\» such officers or ogfnt>;

:

W li'thm-h Iiiranilcncvnt, vtc. v. Act/- tiuiiHfjht liicaiiilpsriiit. rtr..

IIXKI. 1' CIj. 1 : si L. T. ."W: sw also Sydney/ fhrmc it Itutter Factory
A-iiovi<ition V. JirowiT. V.f P. U. l.Vi, where a sppcial iicrpi'mont wa«
set ii|i ity tlie tii'fi'ndaiit hinilini,' Itiin not to flivul^p the matti'rf, dia-

cloMuic of which was sought.

Arti.pti ti' 'Hktc is no distinclinn. n« n';:ar<N iln' rik'lu r^ di-c-ivory. l>"iw<>i>n
r.-. iM-r nctions for r^rovery (if land, nnd other artifms : ni: : a pI^iiiiiiPF is
'"'

tlifi-i'f'jri' ontitlt'd to (lisrov*'ry ns to nil mnttfrs rpleviinr to hi" own,
and not fxclnsivply to tlio ilfif*inlniit's rnse : Li/ell v. h'rini'tl'r. S App.
Cns. l.'17: Ihttiirl V. ford. \V. N. 1S.S3. 27. :<'2. Tliis is i,.>t n n.w
lisht. hottiMiT: tlii^ richt tf> discovorv is unnffoctt'd l>v The .luiHcitturr

Art. II,.. aii.i Ihnnii,,,! v. \ViUi'ims.,». In Q. I!. 1>. 4.-;>, ir.2.

l)ti.iiii:iti.iri. In (in action for Uhfl of the plaintiffs in tho way of tliPir rrndi-,

where no sp'Tinl ilaninjie is alle'.'ed. hut only general diminution of

protits. discovery ns to thp ainmint of diminution, and how it wna
ninde out. was held to Iw rolfviiiit : llhitchfnnl v. fireiu. 14 P. It.

424.

In an action asainj^t ii newspaper for lihei. a defendant ciiniini 1m}

r-'nuirpd to disclose tlie sniirro of his information: ParnvU v. Walter.
24 y. IJ. 1>. 141: r,2 L. T. T-^: lihnir v. Hurrovs. 12 Times. .VJl ; nnd
see Hidijvvaii v. Smith. (1 Timi«. 27.''i ; Hope v. Brash. 1807, 2 Q- 1^-

ISS: nor can a well estnhlislifvl newspaper, sued for libel, be required
to disclose the niniitier of its rirfiilation : Whittaker v, Hcarhnro'
I'r.^t. 1s;h{. 2 Q. B. MS: 74 I.. T. 7."..'!. overnitinc PamcJI v. Wnltir,

suitrn. on tlifir point, •^'ne.'^rions ns to ilip imiiiiries iniiilc as tn the

truth of the [natters complniii'd of deforo puldishini: iheni iiro proper-
11 liitf V, ('rctlit lirfonn. ik<:. Vhi."i. 1 K. ii. ti."i:i ; lait nor ihe nnnie> ,-|f

persons to wlioni the publication had !"
r -hewn : II,.

In an action f'lt- sinnder the defendant may bp n«ked whetlier he
spoke the words co:iijiin!nPd of. * or words to that eff< cr." nnri in

v.hosp presence In* spoke rhfm : Dnlol'txh v, Loirther. lS!);i. 2 Q. R.
.'.'.Ml: Ml L. T. lt;i ; and whnr inFor:nar;nu he hi»d nnd wh,i; iminirh-
hp nui'le a.« to thp truth of the words: Saunderfion v. Van lindcrl-. lilt

L. l. .lour. ;W.

|,.^t,,n
In nil neiif-n for iiifriiispment of fi patent, the plnintiQ' wa'? held to

cases be bouii'l 'o answer questions as to matters which tended to show that
the ]intent wns not n ;:or,d one, bavins become forfeited: Pnrramor*
V. /f'..v/o„ Mar.ufneUiruin '',-,., \ O. T,. it. 1527.

In nn nr>tion for iTifrinL'enient oi patent where defendants were
ordered to af-connt for proli'<. ir was held thai they must disclose the
names and nddre«*ns of tlK'.r cn-iomers ; Succhariti Vorimrntion v.

VhiwirnU ,jiul Itnifia Co.. IIHHI. 2 Ch. 5.=i6.

An to the extent t" which plaintiff may exnniine defendant for
discr.vevy in nn actinn for nifrinsreirienr of a patent, where the de-

fendant claims to ii-..- ;i ^I'i'rei ]ii'ocrvs, see A-'-hirortfi v. Roherts, 45
Ch. !>. iV2\i,

As to ohj.-ctions to answer (luestions teiidingr to disclose evidence,
see tJtidf V. ./ncofc^. :{ Ex. D. aaS : AtiijAien. v. «<i-iti». 20 Ch. D.
oliit: lirvhf.ic V. Loir. 10 Ch. D. 03; Hraj- ou Discovery. 44^*; i'cula

X. Covlc, 111 P. R. 07.

liiioiice
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\ piu-t.v, on cxaminatinii for -liscoviu-y. it I iif" ili-i l">f ili' "iiii'''^

of his w'itiit.«.f« : see Mrl'ollii v. Jonet. 4 Times. Ill: ilarrtolt v.

Chamhrrlnin. 17 Q. B. I>. 1M : M I.. T. 714: noi- 111- ,.v,.l.nc-.. I..'

inlMi.ls in Kivo; f,;/,(o v. <„iil,: I'.l 1>. R. '.'7
: t .oniil, ll- ciinii..! ..l>j.ct

toillfclnsi. a iiiaterinl fni'l only lor tlie rnn«oii ilmi ii;uii.'- "•"'"",,
will tllorfby li.w.™i-ily I"- tli^rloKp.l: II,.: /o*.,.. v. •'"/"; •'•^ I'; I';

?,T0; ;/«»„•'""« .t fo- '. 77ir Icli/lor (Irua. .('.. f ., ,«M li I .
lUi

.

(iirr/. y. tl<"hr. l-J Cll. I'. '«': """ v. / ".r,/. (, W .
V l-'';;- '•'

Miinhall v. l/ifwliln,,. T Tiino«. 411: lV.»i.n.,«.,., v i;.r,|» 4 ll.

W. 1!. .VJS: ami »..,. ." O. W. K. I14 .v..,;n-lo -. Ir/... /..../. .. (
1

\\ .

11. i:i^. 41)ri-. or their rcpiiiiilion iiijiinvl \l<i<il' '' > ""rl""'' ' ""•

(..,. I'.i 1". It. 'Jh:;.

Wliori. il solioitor-v ol,i...ti.,ii to on..Iioii- i.. ovoiTol.'.l by tlif

HMimlii.T. If raniu.t put no .-ml to tli" ..taminntii.n I'j « il Hlr.iwniL-.

nnrl tlir rsnn.inntion it iirnre..,l...l witli "ill 1»- rnL-olnr. nii.l.>vil not

ho .t-nrk nut. lliottL-ll t:,Vo., ;.rirr Hm li'i- w illwl I';. "„ ;
(.ono//,, V.

1! »,,.//. 14 r. It. 1H7, 'JTli.

666

--'1'!,.. .''>i..i-;'l nili- ;i- t. privilo(ro

1 for (li«royfrv. nti'l in tlio prraluo-

• «,.,. iiotea to l/iih^ I"..'. .i:Ht 4f1T.

PrlvileBe on Eaiaminatlon
111 eridoiiro apply iii I'Miiiiiuntioi

tion ami iucpootioii of ilo'-uinont'

Tlio pl.Tiiitifl i» ortitlml to oxamiin- onl.T to n-r..ruv.ii wliaf titl>'

tl,„ .l.foiulnnt is s..iio... UP iiirniost lii.ii. Tlii. .looj^ pot oot^io u;il,m

II,.- vToulnl of priyilORo: roj/lci/ v. .-of dnorojf. .... ". I!, .hi.

A btislmn.l or Nyifo n.ny nnilor It. S. l\ -. "l. -. " i-'fu-- i" .li-

Ho^.. (omn-.nniration. mn.lo hy o,„. to tl... "llioi- of tlfoi .l.inuL- m.ir-

rint:..: roanoll,, y. M«rr.,L 14 V. 11. 1ST. 0,0; l,ut ono,, uoj-l ''-o o-e

, otoiiiimiootio^s miulo l.y > 'liif'l P'l-ou to oitli"r of 111. i,, :
II ,Ho.»i..""

^. J/eriiH. ' f). \V. It. 114.

.\«! to oliiootiops;

Itlilr 4",.

t.Ulrlio- ri

J of witn>-
.Vs to objpotionj: on tho cronrnl of iii..'lo.;iiiL' ilio

.jpe Ktipra.

Whoro ititorro7:ii"ii"«. unrl..r ll,o r„j;i,l, i.ro.l 'r. 'v /•• ;ol..,iio--

,,.,,..1 M tlo. lorrlliin .1.1 t!ln., "! n luuaiir .l.-t.'n.Viiu. it wa- .• '-1 lliai

lie II0...1 ii..t an«ivor tlino. a» li.' " o- not a p^irty. niul not ..iII.mI .timo

toninko iuliiii-.si..ii-. niraiu-t .Icf.-loliiTir-- int.U'ost l,:fir,„„ v. f.i.lJ.. " .

N. 1Hh:I. 1'-'4.

Wlioro knowlp.lB... wiii.l, P.iflii hnvo hoop olil.iioo.l l.v in.oiir.v. ''

oontamo.l in reports ^yllitll nvo Pfiviloco.l. til" iiifornintion -o ,,lUn,no.l

i» priviln^od: LotKloti. Tillnir;! ,i >'„vt!in,<l Hv. < " v. '>"' '! 1'.

T. ;il«i.

.\s f. iho (liTuiii.slaiif.'s unilor wliioli poli olli.'.T- .riii ! .oni-

pollo.1 to rlisolo.o tl!o souroo of infoniintioii ..n.lor vlpoli fUoy liavt

done an a-t for wliioli tlio aotion i< lu-on:lit. soo ll«mi.l,r,« v. l.oni-

!,«;,.'. •1\ Ont. .--n : 20 Out. .\pp. '-<17.

Crimlnatlnf; Queition«.~.\ p.os..n iiii.l.r .•-saiuiiintion f..r 'ii- i

rovory may oojoft to iiii«ivor ouostions tpmlinjr to oriminaio Mioh per-

1

-on. or thi- liil«'l>an.l. or irifo. of .snoh person :
F;.Wior y. Oi.-on. S Cll. P.

,11.-.: Mlhii.r,, .-. I.nh„«rl,err. H I). II. D. I1.-.4 : Uo'..:-(. , y. /;.., ,..».

711 I.. T 117.-.: Jlil-hrtl V. Ulttr. Ill 1'. It X,: -h..,. , v. f, .Ho.. H T.

] .,„., .|.|, ,i„,,|„„ niu«t l.o made ..ii oatli : ir. M. v. ;;...-.. T, I-.x. F).

•j:i:";'oi.-,.r V. Lli:,. .1 1^. C. 11. 'J: Itcl/.n, v. n,-.mT,,. :ll. W. I!. 2
1
-

:

Iffir-i y iroj-H? 17 P. It. nS7t hut if not elaimed before trie r.x-

aminer the priviieire. it seems, may still he clainiert on a motion to
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i-niiiiiiii : //«// V. fiitirntilork. 12 I*. It. 2<»4. It in tuifflrifnt if iHp por-

sini rtn-<'arii ihnt X\ic ntiKWiT to th*' ipu'ritinn * iniclit ' triid to c'riiiiiiintr>

him: l.amh v. Miinihr. 10 ij. 11. 1>. llM; hut «»•? 1 Ed. vii. r. :i«

(D.I. Thnt ntldther jiernon niny he cxpotted to nn nrtioij, is not a

grimii'l for r»'fnf*ini( to aiiswpr : Tctlrn v. lUi^tuu. 'J.'i I,, J. (', V. 21<(

:

Imt nil nllicfr of n coriHirntion iiiny riniiii tlw privilfce oti tlip Bromi'l

tlint tlif rurporntlon nmy bo exposfd to n criminni pronecution

:

Ulrru V. WoiU, 17 1*. H liH~.

tions hoiv
to lie taken

;>08itioiii.

nnd the noten to Ruh- 4<t7. "/"/.Sep nlw K. S. (). c. i:i

p. tJ71».

Tin' in'ntt'cilon is jijtiiiiT't niiNWt'rhiK not only a niicstuiii tliat han n

flirfH-t t»>rnlfncy to i-riiiiiniilf ihf ptTHoii or f-orpornrion, l»iit nlwo «>iii'

timt forma a Ktpp lownnis doine bo: thp pirson, hnwpver. or in the

rnup of n roiporation. an oflic'T. niiist pifdec Ills ontli to his .bpjirf

rhnt such Would, or mijiht. he thp ctTpct r)f the nrwwpr: nnd to pntitlo

him lo tiio privilfpp of Hiirnco. tliP Court miTst f*'c from thp clrcmii-

•*tarfps of tlip fiiMf. and iIip nnturp of thp cvldpnrp whirh thp witnps"

is pniled to Kivt\ that his IwUef is lilcply to bp wpII founded: D'Irrii

V. Worhl. 17 I'. K. Wi.

WhtTP in nn ai-tion on jiromi^sory notes dpfpndanb* pleaded thai

plaintiff nnd otliPr;* hnd conspirfd l" harass dpfpnilaots. and Ipssph

rradp competition, contrary to .'ili V. c 41 (I>.l. s. 1 (r). and hail

proiMm'd holdprw of notes to transfer them to the pinintlff, who was
Piiinc as trustpp. plaintiff was held not entitlrd to refu'=p to answer
as to the names of his viHtu'u f/wr truitiuf. nn tho irround that the

answer would teml to criminatp him: MiUn v. Mfrcrr, 1." P. U. 27<!,

As to Actions for hreaeli of promise of mnrrinire and prnpppdines

in ronsfiiuenrp of athiltery. see It. S. <). c. 7:i, »<. *>. and 7. and notes

precedins l{ulr 4:>H. ^uiira. pp. tHiH-!t.

Ir was at first thouglit thnt answers Riven under such cirruni-

stances are not. under Thr i'aradn tJiidmcc Art. ISlCt. 'tf, V. c. 31

lit. I. ndmissihie iicninst the person examined, in nny criminal pni-

oeedings. exeept a prosecution for perjury in civing such evidence,

nnd the old rule e.xoneratinir a party from Kivins suoh evidence was
therefore thoucht to lie in pffecr al»roKale<t; see W'riurr v. llrhitziiinii.

1.' I*, i:. 2.'t.S; but on appenl ( S. ('.. !.'» 1'. It. 407). it was held that

the Dominion Act hud not altiT-d the practice in i-ivil pro<'ppdin«s

;

hm see 1 Kd. vii. c. :»'. (D.t. and see The Qwrvo v. I'ox. IS P. R.

:[4i>: .11 il tjufrrr. as to this ca«>.

In ail action to recover dnmaRPs for maintenance (which is nn

indictable oftpucet, as no discovery could be hnd which would not

inv'ilve tlie defendiiiit in matters Ipadimr up to the offence, no examin

ati"ii for discovery inn take place at all: Hopkinti v. ^mith. 1 O. L.

K. r.:,u.

4(*6.—{!) Subject to Rule:* 4.^7 ami 458, the dopositions

on an oral examination as; afonwiid -hall lie taken down in

writin;: liy the oxaminor in the form of a narrative, expre-^sed

in the first per.-on: and when eomiilctcd sliall l)e read over to

the person examined, and sliall ho sijrneil hy him in the pres-

ence of the parties, or sueli of them as may think fit to attend.

{'2) Where any one exnniinefi rcfuse> or U uiiahlc to s-ig^n

the depositions, then the examiner shall sign the same.
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(H) Till' (.xaiiiimT iiuiv ui«.n .very .xiiininiition stnie nny *^„,
.pwiiil iiiutliT to the Court it \w tliiiik.- tit. Hi' may in lii<

^^^^^^

,|i*cn"tioii takf down any particular question or an-wiT. ami ,i,,,,.,^^^^^

\iu ,-linll iiiion rfijUfsl note upon llio ilopo-ition- any .pifstion
'

olijwti'cl to and 111-' nilin? tlicrcon. Con. Itiilc .Vil.

CliiUB.T. ( 1 1 un.l CJp lit ibii link afrf\y iil'plv "t"'"' l'"' I'l"""""-

tioii in tnk,-ii ill lung Imiicl; wli.Te It i» tiik^u iu «liart uiiiiil. "••• «"'•»

4:.7. 4.-I.S.

4»7. WluTf an c.xaiiiiiuiiion (.') I.i'iori' or otlRl•^vi^L than ;>—*

at till' trial, if the I'xaiiiiniiiL' party tli'siri's to have such cs-
X;;',,,",' 'i','

aniination taken in shortlian.l. hi' -hall, unlc^- otherwise or-

ileri'il hv the Court or a .Iiul,s.'e, he entitled to have it *o taken

at the place ul' exaniinatinii jhy the examiner or hy a sliort-

liainl writer aiiiiroveil and duly -worn hy hini]. Hide- '^.T

June. IS'.M. i:):l."i.

Thp wiirds ill linuki'l- wfre new in the _/i'«'*. _:t"|-i_
I'f ^^'M. For

tin. iircviniiH prnrtlc.'. si-i' llrnilt v. lUmlt. Ill 1'. it. -'!

1,11 'nu- worilB ••
i« lunl 'ir tnli.'n." cir -ome ..i,uivalMit wnrcln. newn

iviinling luTC.

4SN (1) Where in -horlhand. the examination may I'C Ksmmiv

taken down hv .|He-tion and an-wer; and mile-- otherwise
;:;p

^''"

oril.'rod it ^hal'l not he necessary for tlie depn-ition- to he read l^SbVmi.

over to. or -i'.Tiod hy, the jieivon examined, miles- the .Tudge

-o direct- where the examination i- taken lietore a .Tudge. or

in other cases miles- any of the ]iarties so ilo-ire-,

CO) A eopv of the depo-itions -o taken, lenified hy the per- c.«*;'i

son taking tiio same as correct, and if -uch i.er-on he not the
l;;';".'^^,;;;

examiner also signed hy the examiner, shall for all piirpo-cs .u,..^

have the -ame etrii-'t as' the original depo-iii..ns in ordinary
~

casi^. Rule- •J.'l June, ISO;. \r,W.

Wlit'i'f nu orror lins li*-!'!! luailo h.v tlip -hnrtlininl-wi-it''r in trnns-

.cril.ini! l.is not.'.- ill,- Onn may nllnw ill- trnn-crivt to be tnk."n

„il tlK' lil.'s tor cn-Pition; se- Tli, Kiiul'lnnl. 1^11. 1 P. 5111: '4 L.

T. 3.i5.

45». The depositions taken hv the examiner shall, at the |;;;i«';;^,,

req,ie-t nf anv partv intore-ted and upon payment of hi- fee^. j,o,™a

he returned to and kept in the otTice of the Court m which

the prooecdiiiL's are carried on: and office copies of such de-

positions mav he siven nut. and the examinations and de-

positions certified under ii< liiiud of the .Trek'o or "th
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.ill'uir nr |ii'r-cm taking' ih.' saim , m- ii tn|i_v lluiinl r.Tlil'h'l

uniicr till! linml (pf the prnper nilacr. slmll, witlioul pruot >>:

tlie si^iattirc. ho reiuivpil luul i-cnil iti t'\ iileiift'. ^uvitiji: nil ju-i

txiqiiiDii!'. ton. Hnlu.'Ul.

T»lcoii (Kiiii 11. ». (). l.tTT. !•. M, ». li;.'.

" Hnviiiit all just fxif ittiunn.

poHitloiiH of n piirty. nr of nti

(\ iiipnco. iithi^rw is., tliiin ll> Jil'i

WJ

)lli<-.'r of ti f
.Iil-<1 II. h'uh

<iii>'- nor Mi;ik<- til'

TIiMnitJ'iii, n.lTiii«-i(il.'

4ttO. 'i'liu person taking un uxjiniinaiinn niav, iiiitl it' rif,,!

lit.' -'uiJl, make n special report to the IVmrl in wliii (i pnurn!-

in;:- iire piniUn<r. touching such cxiuiiination ami llic cmh-

duel or absi'nte of any jtorson; and the Court may in^titul-

huuh iH-fii.i'edinj;^,'^ and make !*uth order upon such n-jiori ;i-

justice may rttjuire. iind iu-- may lio Insiituled and maiir in

any cast* of couti'mi'l of the Court. Con. Itule oii.j.

Taken from It. S. O. 1.S77. c, .">!). «. KUl.

401.— (1) Any parly may, jti liu- imhI o\ iin arintn nr

is.-^uc. use in cviilonce any ynv{ of ihc i.'\aniinatIon i>r ilu

tppo-ite parly: Imi ilie Judge nuiy look at the wliole ot tin.'

examination, and if he i.- of opinion tliat any other part \- -o

conncrted vriih the part to be so used that the la^^t niontlnnod

purl ouirht not to be Uf^ed withoni such other part, he may
direct such other part to he pul in ovidt'n(.c. Con. l.'iilo .")0(,.

("omi'nri' Kii;:. fl^^^f' It. MUtl. which is in .iil)suuir.* ili^' niiiw-.

in tlic r<,.irl i>t" (-luinc'ty .>r thi- IVoviiic-. iiml in tli.' (.,ii,runii

l,a\v <'nurtH of hotli l^tiulniul ami (•it.ii-io. n p.irl.v rould tl.-^i' no |';ii-l

fil' till? . sHiuiniUion of Iiii4 npp'moiit wiDiont using the wliol..-. 'I'lif

fonst'qnoiiff wjis tli!tr one nf th"- iivni usi's of an cxHuiinati'm of a

piirt.v. (vi;^., till- snvinK (if PxpeiiM- hy iirnvlTiK. hy admission, th.' frin-

not rPiUly in dispulf. was pri'vented i . as siicli ndniissionw in th.' i'xn!ii-

inntion ufton stood ^id^' iiy sidp with other siait'inriii^ whi-li ih''

examining party cnidd not safely malt' piiri of liis fiLic.

Two additional thuis.s (lii sind CJi of thi« liuh. addi-d in lli-

Cnnpnlidation i.f IS!*", provided that th** ch'posltion.s of an nUicer of a

(orporation taki-n for disoovory niiRht. sulgi^rt jo sprcilit'd n'Stiicii'in-.

he use^l as .M-id.mce. Th^sf provisions were nor found to l>i> g.'ni'nilly

atH'fpiaiilc or Ju«t. aiid lln'y liav.' thi'nforc hci-n ;ihf)lisli('d hy the

repeal of lIn- rtiiiist'S l *J l and (Iti hy Con. h'ulr 12.M. of 'Jo .lunr.

tint; J.

The h'liU- "U\y n

as evidence niicre

anihorize llie nse .

a p:i"ty. as evident

n (In

horizi'r; The examination for di^eovery to he u^ed

: i^ that of "the opposite party." It does nor

the exandnatRin of any otlier jn rson wlio is not

at the trial: r.y.. the evidence of an assiu'nor of

in action taken under Kttir 441 will not he nsahle nsain^t tiie

iissiunee, nor wUI tlie ixaiiiination "of a person for wliose henelit " an
action is hr'^iiiiht or d>'fi'n<led. take:! iind'T Ifiih' 44(t. he nsahlr a'.Minst

^" ^
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III.' nitiml I'flrliHii to tlio netion. In i«m« h tn*r% ill-- .'xmiiiimi imi m Rui«
I >>iiliiii'il tn rlix imri")-''" "i diHinvfry «iiii|»l,\. nrnl u' tlif fvi.:.>ti.' i-

ifiiiilrt'il iir llif iritil. ihf iii'r«>ii tntH't !"• <jill'«l ^unl 'niniii.-il iii ih''

-.iHiif Wily 11" niiy "tin r \*iIii('hM.

S.-.' I.yll V. A. .i(i.<v, TAt L. T. lit I'. TM. in >UiUh iiri'l'i- tli.- cm-
r.'sii.'.iiiliiiK Kiifli-'li Hull' it ^^ll•^ ^iiitl ttiiir uhrii nil iiilnu-iMii h i-.m.I,

.vtTyiliiiiK fiiirht ti> In' ri-iid wlilili ;- i'iiirt.\ .-.iiirp i'<l (miU i!: ,t ;iit

IlllHHlon.

WluT-' III-' pliiMititY. ttitli'tiit Dl'j.Ttinri. [mu in th- (l.-f.'M.lniii'« .!•

lioHitii.Tw iimi iflVrrprI t" ri-rtnin i»iii-tf'. iiii-l llf .Imli.'*' in .lina' iil: tlif

inry r. f.-rn-il tn <>i I., r piii-t-. it wri- Ih'M thiii li" '"iilil pro]., rly <!••

MI. ilK III.' -liiil.' .|.'p<.-:tif.[:- liiid tx'.ii ptii in .-vMi'Tir-': Ih-tofiH v.

Shlfilrhni. rj On(. 'J<M1.

Wh.'n- i! MMiiiiiiHi'.ii or ii witn.-- 1ms I n lakui hy ;t -i- ii..-

irnipli- r it i~ inlmi-^il'l'' in .uil.-nr.-. .-v-'ti ih'Miirli lntv.i;ipi''t''. im-i

ili>>u;:lt ill r..ii-o,|u<-ti<i- "l" 111'; ilcntli "f ilu- witiM-i In- '-"til.i not \t>-

.i-,.«.-\ini in.il: li'imUtl} v. MUixmu. -".n Uiil. l^CJ. H*J<>; •xf-'^r. t|i..

"iiiii.' nil.- «"ii!,l m.ph ". 1 \afniniiliiit: I'nr .li-rnv-ry.

463

•IttS. In nny notion hn.UL'lil to ivoov.t .!;itii;i ,'!'- nr ..tiier ir^.ii.^

.ni,,|,riisiiti.in f'.r or in rc^peol ul" Imilily injury sustftinLil l<y iV,"..!'ii

;my pcr.-on. The Courl or :i .hiiljrc "-r niiy |H'r-"ii who by con^tMit HJ \\l\

I'f piirrics, or otht-nvise. lins power to li\ tfu- iinioiint of -iit'h
'"'"'

dnnuiL'*'- or conipon>iition. may onlcr tii:it the pir>iin in ref<pi't't

of wlii'M- injury (laiiia;.'^- or cotiipi-n-jilion is .'OU;_'ht -hall soV

Miit til \'v ('\aininf.l 1-y a ihiiy .[iialilU'il tnodical [ira.litioniT

whu is not n witnc;*!' on either >iiir. and niay niakf -lu h order

rf-|icitiM,L' -iicl! exaniinnrion nnil t lie cost ji tliereof a- lie inav

think lit. The niedienl prncritiitner nnrnwl in ^iieh orde"

-lial] Im- -t'k'oted hy the f^mrf or Judge niakinir the (M'der. and

M':i\ al'terwnrd^ he a witness on the trial units- tlie .rndu'''

hcl'oM whi'ii; the ai'tion is tried otlierwise direets. Ilules nf

Ux Jan.. lS!i.i. 1453.

'l';ik-n fimn M V. 11 (0.>

Tily. till' oxaniinniinii nf tlio pi'rson of a lifimiiii r'nilil not !»'

nnl.'i". iI l"nr III.- iiiirp.iSi' ..f .|i-rr.\..rv ; A*- (7,7 v. rii„ „f l,<.,„t:,!. M V.
1!. 171.

Till-: /.')//< il'ii-H not niithorizt' ilio T'littine

lUMciiiininT to tilt' person r.\amincil. vv'

;ii'-i\vi'i- i|iii'siion-i. Imt niiisr iillow liii - .'

fh.uy.- V. fah'inini, 1*1 P. II. 4HC., o^

An r-x;iniin;itinn nml-'i- t!ii;j Ifufr. - t.,,Tl iirid vrrilict for plnin-
tiiT, for flu- purpose of shewing' tlim .., plnintiff Ii.id nTovfred his
lu:ilrli. mill tiijit tlu' vrnlict wns ,'At-.->*wivi\ \va» rcfii'-i'd, it Ix-ins
I'lia rli;it p\;uiiii'iMion iiiKlnr thp Riilr i« only Inton(l"iI for flispovory
li-'f'T.' rrini: frfrirr v. Loinhm Strrrf Ri,. fV*.. ^H 1*. R. 370.

tions l)y III.' nii'ilital

therefore refu-t? to

liy-^iiiilly f'xamincd

:
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Diicover.v

ti«tore aix)

after clf>se

iriHurnr.*'

lie. .lis-

1111 nctioii to rccuvci

. anil othi'r rusts in

CONSOLIDATED BULES.

i. Production and Inspection of Documents.

468. The Court or a Judge at any time pending any ar-

tiou or prooetHliug. may order tlic production by any party

tliereto. up»u oatli. of "such of the documents in his posse-

sion or jiower relating to any matter in question in juch ac-

tion or ])rooeeding. as tlie Court or Judge thinlis ri.ght; and

tlie Court may deal with sucli documents. «lien produced, m
such manner as appears just. Con. Rule 5Ut.

Tlic snme iis the Eng. (tssai K. 3,)ii. It enaliles the fourt <n-

Jnili^e to order proiluctinn nt nu.v time during tlif pendenc.v of ilic

iletioii or iiroceediiig. 'I'lie next lliilr 41V4. enaliles eitlier pnit.v. after

tile defence is delivered, rir. when tile aitpluation is on liehalf of a

plaintiff, after tlie time for delivering the defence lia.s expired, to

ohtain an order of course for this purpose Ul'on itntrijx .

The right to di.seover.v of doeununts is not enlarged h.v Tlii

Itirr Act. and where a hill of diseover.v would not fonuerl.v

eovery of dmuuients cannot now he had,

si.itutory prnalties; see Hiiiiiihi'j

the note preeeding tiulc 4o!t.

Where, in an.v such case, an older ha.s heen issued, the ihfen.la

is not bound to lile an artidavit. and elaiin pri

oriier set aside

11. ^ll.

The present lliilc will only he aipplienhle. where the ordinary pro-

cedure tor ohtaining iirodnction under Hull 4114 will not meet the

justice of the case.

Evidence will not he entefd int.. on a inoti..n iincl.T this [lulr. hut

the Court will form its conclusions upon the plea.hn

upon any proi dings nlreaHy tali.'ii: Dun-muii v. ;•.,(,

1>. -ZM.

.\s a •-•....nil rule, produ. ti..n .h.aild not lie oriler...! in tav

l.arty hef<.re he i.l.-aiis. unless the t'onri

dise..\erv of d..cninents is necessary

pi. ailing: Ailliiir v. Itumiiilm, IS I

fnder the present Itiilr i.r.i.lintion hy defeiiilaiit was orilere.l. Iie-

f. re ilefenee where the plaintilT hail lieeii awarded nn injunction re-

sininir- th.'' sale of ehall.'l-. and hail heeii put on terms to go down

t.. trial 'at such a tin." that it was prohahle that the ease would he

trad l...f<.re piodmtion .™il.l l.tailie.l in the ordinary way: '..'./.

V (,.(.» 'If l< T ''li >'o pro.luetion of a doenment was or.h're.l

to eu'al.i;. '.lefeclant 'to fram.. hi" ih-f....... : lln.hr v. („.;.,•..,„.,..,

(( \rirnr!l .\ ""'I'li.

..f <-laim. to .'nahl

ilege. htlt may have

t(- /'iiri* ETchfiUfjr. C. O. L.

if any.

imntli. 37 (

or .Indg.' is sn

enabl.. him to

R. 2".'..

.1 that

frame his

IS'.ll. 1 (J. It.
",-.

n he f.-am.'d: t;-i.(. ne

a similar Irish Uule. wller

aalemi'iil

i:: V. i;.

Icfrmlnms' to a-^rrrtain wlifit

1 n vii'w I- T:iyni>'lil of iiu.i;.

L. TI, Iv. '.Ti;, Si'i' nNci '"

Srtrliffr. .11 I.. .1, riiv. .-T_

l>..f..tv

li-:iovpry was iiiiuirrcl

i:os tlip plnintifF liml siisi!iin(><l.

,?,„» V, I'.ilwr. I.. II. 1 Kn. 1"-*.

'2H \V. It. 7:ili: IT <*. !- -L •'•'

linn:

-]f-^
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Uocum.nt» taken ..... „f .be plai...ir. "'-*'»'"" '''„'";
rtk"h''".'he

*""'

0.1 leaving the iilai..ti«s employment, and V, recover wh.ib toe

°".ion
"^ brougl... «ere. on an interloctory nm.l...« ...n. ar,l..e.l to

be delivered up to the plaintiff: WliiUrliam v. ilui: iJ l- i- ^^^•

" Donnmenti."—I'nder tills term " pliotoBropli"

. mtcnmii, 17 r. K. 41>'J.

are included

:

.lie preservation of the origma » ro.
.

"'J; ' ' "' '">- '"""'

Loadohoruugh. ISW, 2 Q. B. llll ;
l.'.l I- T. .!.....

464. \nv party nmv, after the ilefence is delivered, or a J^XS..

nlaintilT ma;-. atteV the time for delivering tlie .lefonve I.a.
«,;

.i-,.

evpired, (n) m<\ anv party to an is^ue may. atlcr tlio issue

has been filed, oWain an ..rder of eourse upon ;,r.»r,;«, direct-

i„.r the adverse partv «ill,in 10 days after the service thereof,

to^inake di-eovei-v- .m oath of the doe.inients whieh are or have

h..en in his possession or power, relatinj; to any matt.ns in

question in the action; and to produce and deposit the same

with the proper ollleer for the .isual purposes, and such partv

,liall make discovery anil iir;«UKe and .lepo.it the doeunienl-

accordingly, withou^t further noti.e, (on. Hide M.^.

/(»(,. -IW "varies from the EnR. ( IS.Sli . It. IW. and f.-..m .he practice

„nder .he Common Law frcyedja-e A... l.ut

^^^^^'l;;^^Z
the practice in Cl.ancerj- under Cliy. O. 1..4. lie l.n.Usl 1

.im

li,„iie,l as this Kill, is. with respect .o the t.aie of , hta n..is tl

„r.ler; and the Knflish decisions tt -reon. sncli as ( '"""'«"''/ '"'''

,;,„. V 1la«h« W. I'll. !> 2«'. etc.. will therefore tiot ai.ply here. Nor

:, ilie E giiih IMe per,,,it tl der to he obtained on „e,rc„..

„„t requires an applha.ion. .housb i.o, necessarUv ;''
"f"^^"™' ,f"^'.;

however, .he .ludite ...ay ..'....ire. .f he see« bt: .l„lnm.« v. sunlh. Jt,

I.. T. 741.

The o.-.ler f.,r i,ro.b..ti".. can only be pr..pe.ly issued nnde.' th.s

/,„'
' ;

..re the 'party Issuing it is entitle,! to
f^"^'''^- ^l^

,

't on is of such a .n.tu.e as ,lisent.ll..s ,b.. pb,.nt.T „. -"'I' '' "f;

tl„. order is irregular, an.l will be s... »»..!.•: ./.,;.».loa s. .,.„i;« .1

/„,•« lUilnum: > <>. I- I!- -!'' <'" """" '" '""""' l'""""'"''

On a spe.ial application, prod.atb.n n.ay he ohtai.ie.l n,.,i..r /.'»!.

4ia from -any party" and at any stape: s,.e ....t-s lo that ;,..!..

in a petiti..n of rid.t. tl^ .•r..wn -„-"^W '"
l^f:;"-^4 l''^;;;,

meats from the s.irpl.ant : ;.,.»(,»c v. Ilu <.l»u». t 1.x. >.-.-,

in nil ae.mn bv .he Cl-own. the ( rovvn has the same . .;nt ol ins

c,ve,v .- iis tie ilefenilant as one subject b..s au^iins. another:

,:-,•;;"! V.''-,..,,»c. 1H'.17. U .J. 11. :w: 77 1.. T. -Jo:!. The
, .

te„-

,..„„ has ,„„ the same riirii. apibist tli.- Crown. .l.....=li as a .. ••
.

.'

frown c',..'- full .lis.ove.-y. unless ,l„. p.dil.c in.eres. r,.,|.i.iv» thai tbi.

should not be done: Ih.
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Kal«i64. Time for Prodnction.—The worda at (o) mean that as pach tie-

feiulmit puts in his tlefi-nce, or the time for doing so expivs. tli;it

(Irfeuilant becomes iiable to jive, and entitied to obtain, production.

laane.—Where production is re^iuired upon an issue, the oiBcer

with wliom the issue is tiled is the othcer to issue the order
:
see ;iu(.

377.

From >vh..m •• Adver.e Party."—The Ene. ll«a> « 34:i. not adopted liy tl>

vr.HlTiciion Ontario Act. provides tor the examination of tlle " opposite party or

"'°'
'li 1

partiet" by interrogatories: and it has lieen held that a person whom
"'"''

defendant, by his counter-clnim. had made a defendant, was not

• an opposite party " as lietween him and the plaintitf. so as to

entitle him to examine the plaintiff under that Itule; MijUo'j v.

liilbil 1.1 Ch. D. \0-2: but see 3'ft<? -4lco.; rf (laiiiia Ry. v. lirmnhM.

74 L. T. :{4r»; and there is no jurisdiction under the English

Itules to make en order for discovery, esc'pt as between op-

posite parties: Broicn v. llallins. IG Q. H. IL li"i: see Hhair v.

Smilh 18 Q. B. D. 1»3 ; third parties may become in the position

of defendants ami thus be within the Itule: lidcii v. IV iv,ri/n/.
.

;',.-, Ci,.

D "87 The Ontario Uulc 4M entitles any party to production from

the adverse party "
: and Bllie 43!l enables a party to exammr.

for di-eoverv " any party adverse in interest." and it is probable

that production may be obtained under this Hiile from any party

who mifrht so be examined: see notes «> ''"'',.^'"'- '"'"'I' "
"";'

Hamilton, v. Sott. I,. K. 10 E(|. 112; Kcniifd!/ v. Uutc/IeM. 39 L. J.

fhv S"7- "2 I.. T. 114.": IS \V. It. 8S4: and nntihnm v. Bronaon. .j

('. L. T. ;m. where a defendant obtained production from a co-

defendant adr-erse in interest.

V defendant, who is a neces.ary party to the action, is liable i"

make discovery to the plaintiff, though "" relief is asked against

him: Kpoke, v. TAc Urotecwr d IV. E. Hu. T. Hotel. 1897, 2 ci.

B. 124 ; 7« L. T. B7«.

Inder an order obtained by one ilefendant. other defendants can

not compel production : Siymour v. Longtrortb. 3 (.'hy. Ch. 11—

Third Party.—As to compelling pro.luction by. and again.«t, :i

third party, see Huh- 4f..'» and notes.

Affldavlt.—Under an order for prodnction by the plaintiff, the

fm.liJii't'. Idaintiff on the record is the person t.. make the affidavit, and tin

tlr,;».i' affidavit from some bennicinl pb.intilT is not a compl.ail.-e with tie.

order: 11 ifsoil v. Kiifnlorich. 7 U R. !>. .!>.!.

Where a plaintiff t>f unsound mitid sues hy a nest friend, the d"-

Sf,."'"' fendant is entitled to an affidavit of documents made by the n-xt

Zhaill. friend, or by some one acfinaintcl >tith the facts :7'ro««.» v. BcK. s

1' U .iSIl- and in the case of an infant, see -IrnoM v. Playter. 14 1 .

It 3'.l!)- flett V. C'oailcr, 4 O. U R. 714. In England, Hmxra,.,,

V Hall 111 <'h. 1). 2.3.^. to the same effect wa.s disapproved of iii

i>ykc y. Stcphvr,,. .30 Ch. 1). Wi: see also l/r,.»or ^^ Co"""-'. -4 <.'.

MI) 3(11. A motion by the .letendant was cranfed. that the ne^t

friend of an infant idaintiff might be ordered to make all affidavit in

irference to documents in his possession in Croicc
y^

Rcinkofjrelinul.

-, Ir R En. .">7S: hut see lni,ram v. Little. 11 Q. H. I>. -1. 1'^

llrJi.Lmcton v. «i.-«. 4H I.. T 4....-,
:
W N^1S83. 60: o2 I .1.

Cbv :!!l'l- Duke V. f^trphnn. 31) Ch. H. 1S!1
:

R^flfrrn v. /i'<i,T".

1s6l P. 13il: and lurti, v. Slu«dy. 1892. 2 Q. B. 178: .Sco(( v. ro„-

,„li,l„l,d n<n,k. W. N. 1893. 37: 9* U T. .Tour. .,nS; decided .ind-r
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,1,.. Kuglwh Unio of lS7u. O. 31, r. 12 (1S83. H. :Wl. uo. a lop e,l Rul. *64.

heiv. but which provides that any 'party' may arply to a Judge lor

ui <.rder d.rectiiiB any other ' party ' to the action to make di«co<erj

on oath of the doiuments which are or have been in Ins possession,

etc.. relating 10 any matter In question in the action.

Where it is sought to remove a nest friend of an infant, he can-

no be compelled lo give discovery uniler this Ka(< lor that purpose :

K° ConMl. Lotion v. i'l«-c,. 31 W. li. 414. (For .he conclnsioa

of thai matter see 50 L. T. 703).

I'he next friend of a mnrrieil woman is not bound to make the

affidavit : Uroxn v. Copro... t! 1'. R. '-"'S ;
Dan. I'r.. ..th M.. 11^-.

in an action by a husband and wife, the wife suing in respect of

her separate propertv and without a next friend, they raiist make

lUidivits a« to what documents they, and each of them, have, an

nllidavit as to what they have jointly not lieing sufficient: h,«<lall v.

(iCjnmll, 111 Ch. D. 899.

in other oases, where a plaintiS cannot make an uffldavit. "ome

proper person most do so for the plaintiff, and proceedings will 6e

smved meanwhile: Il,„,,Uio. of Liberia ' «•«'• ^
l^""'

.' "-'
\?.''',;7

riMenu V r. s. America. L. I!. '-' K.]. i»i: t . S. America v. H .(!»m<,

L K " Cbv! 382; Princais of Wain v. i'arl ,,f
Lmrpml 1 Sw. 114;

s.e also notes to Rules 4«3, 408. But it 1ms been held that prooeed-

i„..s could not be stayed by a defendant, in an action on a marine

Ticv ivotil .he plnintitt had ob...in,.d ni, ;.lfiday.t of docu.ueols

(lo.i'iil" assignor, who was not a party to the suit "o- ""'.'^
/^,'

plaintiff's control, within the Jnti'lK-t;™ ''

™^'''r
'S fiT L T 60

P. 024: hut see WMa v. Baddeley. 181)2. 2 Q. B. 324. t.i L,. l. ou

2i«i.

\s to iiroduction of documents by .an offle

1/ntiHi; SMiety, 22 Ch. D. 714.

Ill liciuidator.
liiiuiilatoi's.

Se,- lliile 407 as 10 the form of the affidavit to be made in pur- Affl.l^ui.

suance of the order to produce.

.\s to what (lo<nments a party is bound lo produce, see notes to

/,«(. 41'.-.

\n alBdavit mus. be made, though the party has no do.iinients to Atn.lavit

1 ,™luoe It sho,il,l not be made before the order to produce js "h;;;-; ;»

ss^ed &-« .c,l» V. ltn„..l /".. Co.. 3 Chy. Ch 480 :
see /)o(-,o,. v. OoS;

' .'-i;;'':,"

,„„ 7 P R. '2.-18; and it should not in such case refer to schedules >

looniiniiig no documents: see Ropers v. Croukth<inlc. 4 C. L. .1. 40.

••Po.MMion or Power." The party's solicitor, who has in

his books and papers entries relating to the party s affairs cannot

le eompelleJ to prodn<:e them, nor can the party be re„ii,red to get

',ml produce copies: OShea v. liood. 1801. P. 23, (reversed, on an-

other point, in appeal, lb.. 280..

Documents admitted by a defendant. s,.ed as administratrix to he

in her hamls individually, but not in her repr.-eritatno capncitj.

w.'re order to he produced : Fox v. .s'lecnian, 17 P. K. 4.I-.

"Tlie U.aal Pnrpo.i!i " mentioned in this Riilr include the in- ..i„,„i

,pe,^n anT.akiug of copies by the opposite Party :_ hut where docn- p..n»..-.

iiipnrs wprf iiifiitimit'il as hping in tht-

rifiwr.1 TO iriv*- thorn up until paid certain charges,

'

imnds "nf II thinl person, who
; held that the
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m

11U4U opiiosite |)ar V must content himaelf with inspecting them, and takin?

copies, unieia he would agree to Indemnity his opponent aga'nst tin-

costs of obtQiuiug the documents : Hogaboum v. Cox, 15 P. R. 23.

D«Do.ltot Ilocumenta produced may be ordered to be deiKwited. ordiuarilj

.

doJunieiiu. i„ tl,e offlce in nhioh the proceedings are being talien. (and the fono

of order (Form 90) iMued directi them to be deposited witli the

affidavit ou production I, but not in the case of books in daily us-:

Uacilonnell v. ilcKa„. 2 Chy. Ch. 141; though inspection o tlie-c

must be allowed at reasonable times: Hainelun v. Whyte. B V. K. 14.1.

In practi it is not the custom to deposit the documents. uiUiss

Bpecii'- eguired by the opposite party: and upon an nniiertukms

being «.-pn to allow inspection, when renuired. of boots in co_nstniit

use. the deposit of them may be dispensed with: Re Ro«.. o Om.

Ann 82. Where necessary, any convenient place tor inspection luny

be named by special order: see Bamdv<i v. Wl^te i,upr„: GahUII

V. CarcniiM*. 3 Sw. 2C.T im. in the case of books in daily use;

Prettncy v. Colchnttr, 24 Ch. D. :i70, old records and boots
; 11 »J«' r

V. J/osoii. 6 v. R. ISS. documents in which other persons were in-

terested.

p,«i„r,io„ Pi-obablv, orders on jirtcipe to produce under this ftule. m nn.l. r

K. Ch" O 134. are for the purposes of a trial only, and can not «•

R.lwe.. or ™ii for ,i,e purposes of a reference, but the Master to whom tli"

*'*'""
refeicnce is directed may be applied to for a direction for produc

"^TuMerhroom v. McUonald. 8 P. R. 3S». See also ShcHcy y.

Buucp, S P. K. '^M.

See further as to production before Mast^.-s. and Reterees^^ notes w

Hole, 66!) and 048; and CocJrane v. ilor,M<i, 10 P. B. m,.

m an action on a marine policy, an order that the plaintiffs and all

other persona interested produce the ship's papers m accordance

"with the practice in tha^behalf before I"*"^

;;?f'rrr;',. P.cr.f.v

not superseded by it. anj therefore prope ; Cfcina TraM-Parific .V ...

Co. V. Commcrctai [iiton, 8 (i. B. D. 14—

As to restoring to parties documents left for inspection in the

office of a .Master, see Darlhig v. Dorlind. 10 P. B. 1.

F.itpoa.>ne>it of DUcoTery p.ndi« DeoUlon on Point of

I.„_Cnder Kuie 25'.> the Court may order any point of l.iw »hi.li

^ raised to be argued, and may postpone inspection of documens

untitluch point ha"? been determin_ed; DcCarter.. v. Lani Secun,,,

Co.. 42 W. B. 104 ; 70 L. T. 323 ;. R. 16.

46S k partv or person who has been served liy a defend-

ant with a third" party notice and has entered an appearanc...

shall, for all purposes of and incident to the P^dnction ..

docmncnt. and e^antiration, ue, a. between him and

defendant serving the third party notice, in ihe '*^"";;";'"" '

as a defendant, and the defendant serving him
^Y^\^^'

came purposes, be in the same situation a= a plaintiff; tli.'

time for taking out an order for production or fc mo-

tion shall be after the party or person so served ha .ereu

3 defence, or where the application is on behalf of the rio-

fendnnt so serving .*uoh third party notice, the time shall b'.

Position of

a ihinl

party
Bened l).v a

dttendaiit.

jr::f



67S

Con. RttlM
4M,467.

PUObLCTlo.N OF DOCUMENTS.

after the time for deliveriug a defence lia» expired.

Rule 5119; Kiile-* "-Stli Dec., 1884, 138r, amtiuttd.

TUe object of .liis Rule is to place a tliii-d party who Uas l)«-ii

.rrved by a deleuUant, and lio« appeaml, iu llie »auii. situiuioii as a

letendant, for thr -urpose. of UuU 4W. as between iiui and tbe de-

t^i.dant who sen.J '..im. There is no corre.pondmg Rule .n Lnfland

I third party so served, and appearius, is not on lliat ground

ent "led to an order for production n» against the idnnuilT under this

K ,/e But if directions are obtained under ««(<• 2ia. allowing him

to defend as against the plaintiff, he is then in the same situation,

with respect to the plaintll. as any o.her defendant, and may obtain

dicoverj from and be compelled to give it to, the plaintiff ij/.-

uZcrv.neUi,)wp of Koc*.v.(ct, 3 C. P. U. IW; £<te'i v- l'™--

;'„€ 34 Cb. U. Z;3; see also Broilc,!/ v. Ctorte, B P. R. •410, where

tlwugh there was no direct Usne between the plaintiff and a third

,artf vet as the latter had all the rights of a defendant, and vir-

ttmlb- took hi. place, the plaintiff was allowed to examine him

under Kule 440.

vv,„(,lc a third party, made a defendant by rounter-claim. may not

l,e en We'd to in order of course tor production against the original

linS but on special application he may ..btnin an order, wbeo

iuidiciimstances warrant it: see The Alcov .(• Uand,a Ry. v. (,irc„-

l,m, 74 L. T. 345.

466. A person for whose immediate benefit an action is p.rjo,j^

pro,ecutod or defended is to lie regarded as a pa"y for the .^^„,,„

purpose of production of documents. Con. Kuie 510. ,,„,„„„,

Ibis Rule and Rule 440 are in pari imtcrm: Garland v. Clarkmi.

!i <). L. K. 281.

See notes to Rate 440. and Brailey v. C(ortc. in note to Rule 4r,o.

The Court mav stay proceedings in an action brought for the

be'eHt of a person, not a party, until di.,ooveij of do<;n.nems sh:Ul

have been made by such person : II ,IU v. BadMvii. ISI.. . Q. B.

:V.!4; 117 L. T. (iO, 20«.

Bv Hutc 441 where an action is brought by an n.<»iBuee of a cliose

in acton the assignor is eN,u,li,mble for di>.overy. but there is no

/"w" requiring the assignor to make an affidavit of documents.

467 The affidavit to be made bv a party against tvltom ^^rt.vit

au order for jiroduction has been nuide. shall specify trhich. ™;vr;;;,

if any. of the documents therein mentioned he objects to'«""«t

prodiice. and may be according to Form Xo. 10, (,'ou. Rule

513.

Corresponds with Eng. (1S83> R. 355.

For 7orm Xo. 10. see H. & I.. Form*. No. 504.

DiicoTcry and Production of Document. Generally.— „.^^,

Courts ot Eouitv have always compelled the pro.lurtion of d.ioiiments. ,„„ i i«

The Common Law Courts did so to a very limite.l extern, but the producl.

practice was extended by statute: R. S. O. ISTT. c. TM. ss. 100. liO:

11 Vict. 0. S. s. 0. .Vnd now un.ler Tin Jlldinilun .{<!. <.• right is
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u'tiulnn'il lo the rules previously existing in the Court of Chauctry :

AuiUmoii. V. Bank 0/ BHtish Columbia, 2 t'h. D. 644, 65S: and the

Common Law rules are entirely at an en/.; Ct'tton, L.J., in Eutli \.

Jacobs. 3 Kx. V. 31i7. explained in Biddtr v. iirUUjcs. a» Ch. It.

*jy, in which it wua dfcidt^d that the defendant has no Inryer right u-

discovery than the plaintiff. Production is a matter of right (.-iili-

ject to any right of privilege or protection 1, and is not a matlfr jii

the disiTction of the Court: Buntrva v. White, 1 Q. B. 1), i'Si:

Athrrlen v. Harrc\). '6M L. T. 5ril ; except where sought under iVu^

4)h[. when the Court would appear to have a discretion as to th.-

documents to be produced.

A plea of purcbast' for vnhif without notice was formerly avail-

able iiH a bar in (.'hancery, in a suit for discovery in aid of prr*-

leedings at law, but was not available against either di>«i'«ivcry, or

iflief, in cases in wfiii-h the (.'cut of Choncery hod concurrent juris-

.|i<-tion. Sec. 57 ('' itf the Act. therefore, does not protect defendam-:

who i^et up such n defence from giving discovery, as the High Court

does not now exercise the former auxiliary jurisdiction nf the Court

of Chancerv. but has complete jurisdiction over the whole action:

llmmfi-snu V. tnd. 12 App. Cas. JMX)
:

r.ti \.. T. 778.

Everv material document (see Bcicicke v. (Jinham. 7 Q. B. l>. at p.

411). must be produced, unless it is shewn to be privilege<l: thou;:!i

where the materiality depends upon the determination of a i|uevfioii

in dispute, and the discovery sought is calculated to cause couaidtr-

able trouble, or to prove oppressive and vexatious to the party frnni

whom it is sought, the Court may act upon Rule 172. and postpone

the discoverv until the question has been determined: Wuod v. Angl-r

Ihiliiin Itoiik. 34 L. T. 2,"); Evans v. Jaffrny. A O. U II. 32.'. See

al^«o notes to Rule 472.

It is the duty of a party, who. after filing an affidavit, discovti>

a documt-iii of which his opponent has a right to have production, but

which is not disclosed in the schedide. to inform liis opponent of the

discovery, either by a supplementary affidavit (the proper course I.

or at least by notice: llitcMl v. Darle^y Main Vollierp Co.. 1 Cab. &

Ell. 215.

The general law applicable to discovery goviYns in patent cases.

The defendant must disclose the particular lines of attack on tli.'

plaintiff's patent which are contcjnplated, but n.-ed not so indivi|l_

ualize persons alleged to l)e prior users, an to enable the plaintiff

to know the defendant's witnesses: Smith v. <!r>ry. Iti P. K. 4s2.

Kverythinp which will throw light upi'ti th»^ case: llutchinnoti \.

(ilorrr. \ Q. B. 1>. 138: or which may help the case: lUnn v. Hrantlori.

70 L. T. .lour. liMi; i'amcroH v. Camrron. Itt P. U. 522: (V

rinnticiirr. etc.. v. Pfruvian Guatu> Co.. 11 Q. R. P. at

lirima f<i<-ie subject to production and inspection.

letters written, thtmgh not mailed, must he pro<Uice<i

:

fact that they were not forwarded is no ground of exempti<

erun v. Vamcroti, 1(» P. R. 522.

Photographs are " documents "
: Fox v. i^Iaemart. 17 P. II.

Discovery of documents clearly immaterial to the *iuestion at thi'

trial will not be enntpelled before tii.Tl : see note. '>. v.-i'J.

.\s a rule only those documents- material to the issue to be tri<'d

can be required'to be produced: documents which may be material

nn a reference, if the relief claimed is crnnted. are not "material"

before trinl : see niakrrtftti v. Rriffrliffr, 17 P. R. ."»80: and notes

h-fru. V. r,s-2.

nmpnqt'K

the mere

. 402.

0^^



I'UOUICTIOX Ol' 1>UCI'.M1;XTS. 677

The Court, however, does not in general distinguwh nitely betw.en BtUtMT.

tho materiality of the dii^over,- to the matter to be tried at the

Lvor™ and by way of conse„uentlal relief: Btill .f the d,«overy U

',rli a^ miebt be used to the prejudice of the party. irre.pcct»e

„ the '.nit. the Court will look narrowly to the que.tion. whether

Here i» reasonable prospect of its being of niMerial service at the

•arln,: Coricr v. FM„ ieilc, L. 11. T Chy. iKi: Ht„9/. v. (inmK.

+4 L J Chy. SIB; ;rj L. T. 45: K.prit/ic of Cr,«(,, Urn w.hrla«av,.

I u' V.) Kq. SI; Ura/inni. «. (. v. ItTupironcc il- (.. L. A. to- "'

!; H 530; and where the plaintiff', right to judgment wa» cmiceded.

.iiMOvery was ordered before decree as to matters wliich would be

„tarS to a Master: Mcl».«M v. J/cArt/iar. 7 C. L. T. 2S. tol.ow

ing t:imer v. CreMU, L. R. 3 Chy. U«.

Where in an uctinii for libel, defendant hn» pleaded jii.tili.niiou.

and has pleaded or deliv.-r.'d particulars in support ol tb;- Pl<-"; '»'

?s"ues to be tried are lim.i.Hl to the particulars, and di-<co< t; is

ilsolimited to those matters; UrkMrc rrondc,,,. He v- O. «rt .(

B rinolo" IS'JS. 2 g. B. 148. Where publication is admilt.^l m.\ ;ii

.fpol"^ anJlI^yment into Court pleaded, protluction ol the .iriemal

MS. of the libellous cmitributiou was
"f :^'^•^'J'l''''f '

^: .',,?' 1

IS'17 o U U. 188: see also ParncK v. Walter. 34 Q. B. D. 441
:

HI""C

• u'u^owt 12 Times. 521. where in an action aBiunst a newspaper

;r libe° tie editor »as responsible for 111., mibluatlon. it ""« h'

d

,'„t rele;ant to Inquire from whom he go, his m ornuuioo or the

means taken to test its truth ; see also note to ff»(. 4.w. ,v,.r<,. p.

i;i;4.

Where a nuesli.m. in an action on an insiiniiice l>"l"y. was »ii.llier

„„. plaintiff^ answer to the ^question, -h-ther he ho,l b,s>n subj.ctto

,..thma. was malerini under ", \ let. c. 39. s. 3,i (2). (K. S. O. c 203,

144 r>ll whieb provides that no untrue statement shall filiate

,i„. cootr'act unless material, it was held that the n.nteriality was a

uestton for the jury, and defendants were ordered to produce all

le a°pl?cations-'and medical e.,aminations in which the
«r;„",.^,

u, nsthma bad been in tbe affirmative, with a view to the plaintiffs

sl....winir that in such cases the company had treate,! the answer as

i,„material ; f<T!;u«o.i v. I'mident fti.(it«(ion. lo P. U. Jbb.

.\ ilefendant is entitled to inspc.t .locilim-nts "''^3'°= «''. ^^V"

tnict sued on. though he doM not admit their 8™"'"™''*;,""'"" "

V "./»(.-
(i Ir R. C. I.. Hi; and documents hearing upon ihe amount

..('damage though there is no question .it ltaj"»'.^- .'"''"
";;:;:;•

>""

assessment of damaaes only: I'lil"- v. f.wtrr. 1.. I!. '• ^l- '• -"•-

After ju,lgment for the plaintiff in an acti.>n for th.. i'-E'^P;;;;™ l™,«tlo

of a patent, he is entitled to inspection of '«""!""
'.'""t;

'',"'„

an account, although an appeal may be pendmg Iroia the judgm.iit

.

Sfixh;/ V. tatitcrhrook, L. R. " Ex. 207.

in.eoverv of the documents must be given, though the party may

,V,t be bound to produce them for inspection;
^""•'"[^',:,!f''%'\

K. & J. 44: La=nn,. v. J/.;--(c„. i, Jur. ^
. \. \»"

' ^'""'V,r
Rnricke 8 D M it H. 47ll: /laiii v. Farnr. \\ . N. IS.i. -Illi

.

-veil

"7,M%n.estn,e„,Co. v. l',c^. 3 C. P D W«; and see Oicca v.

ir»»n 9 Ch. D. 29: Be Pickriirs, 2o Ch. P. 24i.

The partv malting an affidavit on proiluotion must if necessary,

seek the ne'cessnrv information from his pre„.nt <.r former aseiirs

.

i:„rl ,.l llln,„M ;. F,-«:n: 2 Hare, 99: M'M'.'K^- ''•,
"^- «"''"""•

4 DeG & S 544- li«)crs.,n v. Bank of Bntiah Columhia. 2 Ch. D.

Tm- s'ee Wa-ftoffta™ v. ShropiHre. etc.. 24 Ch. p. ""^
f""'

"'"'*

rQnirk " O P. P. S21 ; IMrklnw V. fi^l.T. 10 ij. B. P. IBl :
see

liitoniiii-

tioiiio 1.f

MlUL'lltln

liroiiucinL'.
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produi'tion.

Doomuenta

tlMMT uNo HiiniH v. Toronto ttettric Lit/ht lo.. 18 P. 11. 2SS I
Faakrt

V. Webb, 28 (.'b. I>. J»7. In lui action on n iinlloy nt marluo In.iir-

ance, tbe defendants obtained an order that the action abould be

•tayed until the iilalntilfe «ati«fled tbe Court that tber bad done all

In their power to obtain production o( tbe »blp'» papers: Uf«( uf

Ungland Hunk v. Conlon (.0., 2 Ei. D. 472: hut where the p.'r«.n

In whoee control the documenta were, waa not within tbe juriadiction,

and it was ditficult if not impoe«ibIe to obtain tbe discovery, tli-'

Court refused to stay proceedings: Fraier v. Burram. 2 Q. B. 1).

r,24 ; and where executors were sued for trust funds alleeed to bn\.'

been received by Ihcir testator, It was held that they were not bouiul

to make imiulrv of tbe testator's bankers to enable them to sny

whether or not the fund bad been paid to tbe bankers at a period 2c1

years prior to the fstator's death, and that inquiry into truiisncMnns

of sn iviuote II .liuc- was no part of tlieir duty; .Uli«t( v. Sni»<*. lSn.'i,

'.' Ch. in.

Difflonltv Mere diliicultv or liu-onveuience in yivinir liiscovery. is no renson

in oiinunlns
f^^ j,^, giviiiB it- Thus n railway company were requli'ed to give— """
discovery of the c.uitents of jooks in the possession of themselves

or their' acents e.vten.ling over a series of years, to shew the receipt

of goods speiilicallv delivered to them for carnage: //oil y. L.d\.
W. Ry. Co., .'?.' I" T. 848. See also Mrrtf»n v. Haifih. 11 ". R. '-.

It documents not in tbe possession of o party are required to be

produced, or iiifomiatioii respeiting tliem eiven. the party is entitled

to lie inclemnilied against the est "f obtaining tbe documents, or tli.-

information: Uameltn v. IH,i,lv. (1 P. U. 143: IMhcV v. ( .i«»...,. l.>

W. R. 200: Hogaboom v. Cox. 15 P. H. 23.

Thousb documents are privileged from production, the opposite

party may nevertheless give secondary evidence of tbem
:
I alcraft v.

Hunt. WIS. 1 g. B. 759: 78 L. T. 2S3.

A partv who lias ii right to hiive documents produced for bis

inspection has also n ngltt to take copies "f
"'™',;.'^™'' Jj./ ™'.''

30 W. R. 837: 51 L. J. Chy. WS: 47 L. T. 24!P; \\. .V IS^-!- "';
and such copies may. un ' r proper safeguards, be allon^l to be

tnlieii liy photography: Lciiit v. l.oa,l::^borough. 18!13, 2 Q. B. 1.11.

As to obtaining copies, see Ktiki :!24-32fi.

FrlTllege ajid Protection from Production:

Tbe general rules as to privilege in evidence, are applicable in re-

gard to protection from discovery: Wn.lr'r v. /;. Indini, f o.. . Jilv.

N. S. 4117; Vlriif, V. /;.Jmo»«.,ii. 22 lieav. 125. See Urem'.ugh v.

(inaMI. 1 M. &" K. imi.

•riie following are some of the principal classes of cases in which

documents need not be produced ;

on „ro,i„.l 1. Stat. Docnment. and the tike, the Prodnction o« wMch
of nulJic 1, not in the Pnblio Interest, and i> aicainst Pnblic Policy:
<-><''> —K,u„ V. F'in;r. W. N. 1S77. JiHl ;

.'.7 I.. T. 4.10: H
.

\l: s. n.ll,-

ni,hn„. .11 I.. T. 7m: 23 W. R. 24S
:
44 I,. .7. -Mnj:;'

?'""'""' f \-

\Vrl:iH -.'1 o. R. II. .-.00; Wrifihl v. Milh. 02 I.. I. '<l-: Fori) v, ;""'.

xi s. 2:1:,. Rut it must he stated in tbe iiffidavit how these nre

privile-eil' linhi v. F'n-vr. ^njini: nnd in such case it is for the bend

of tlie department, lliiving the eusto.ly of such dorumelils. not for the

.ludtP. to determine wlielli.T the ni-n.liic.tirai will be rajiinons to rlie

public service: Rniilln, V. Mcliitonh, 5 Out. 227: ffciii'M.ie,, y.Wnihl,

"1 I) R n Tifi- llnnlH, V. Vnrm'. R. 001: Tillies. .,.,1: see

Jf,. ,/,j,f,,,, //,,r,...-e,i.-», l.i,»il,,h I'.KVl. 1 Ch, 047,

CepieB

Privileged
iloeaments.

Jf-^



f
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Viftrt> in

rlmlnal

\. to privilege bj fmiod oI a ill.clo.ure beinj injiirmii. tu_ the »»!• 4»1,

nammUlrntiou of justice, .ee Uumphrfu v. JrcdlU/d. -Jl Out. .KSj

;

•_1l Unt. App. 2B7.

2. Oo»»«t> th. Prod«.tlo» of which »""..'•»*•
I...1WI. th« FsTtT U a Crimbuil Ohmzf or to Ishjaot HlK

I

'

It ill C I' -'22 • Boele V. II ueniu... M Ki. IHi .
»ee lla»..» v.

„, foreiture: ilaxbomigk v. \l/.i(u-™.i, IS^L. -,''•,";", '""

Uo V. I-..ro.,to Junrtio.. ««««!«.. ''("S. 7 O. I.. U. :;4M-. In.t the

olMIion niu^t be mnile upon oath : tVeli v. Easl.tupra. I!ru„,l.il v.

,„„.le in nn nlli.lavit pursuant to nn order tor production, >be obj.-.; Ion

i, i,o uroun.l tor refu«in8 an or.kr: Hfoke. v. On-cMr 180.. -
JJ-

H 1..4 7li U T U77 : and tli" i..nalty an.l forfeiture ,lau»e» of the

"; Kliz. < 5. 'and 27 Eliz. c. 4. '^.e ao» II. S. O. cj:)4. ^». -Ml;,

.-anaot be used to prevent production by parties to deeds whi.l. it i«

.ouitl.1 to Impeach under thoi«. ..iKtute. i «...» v. Bum,.* IMl. .1. *

An action for pound breach, claiming treblii daiaae.-s. » a penal

acden. and the plaintiff is not entitled to an affidavit_ ., < oo-..nien s:

",,»." V /o,ic» "2 g. B. 1'. 42.-.: Hobbi v. Hiiclj..". 2.i Q. B. V- 2u2:

but wheje the action is for a sum imposed by stal.il.- by way ..I

clpousation. the plaintiff is entitled to »n affi.lavi. :
1. „„,. y

«»». .,.

18 g. B. D. 625; and see .suiliirfci-s v. II al. 1».».. - g. B. •>-'

I'lie mere fact that a party rtisobeying the order of th« Court

granting the plaintiff the relief claimed would ^ VM.toa penjdty.

is no ground tor retusinj , is.-mery .Rcn,Tb„.h ,„_ v • rb„. 1898. .

g. B. 2U7; 18117. A. C. uOO: 74 L. T. .4. : .7 L. 1. 1"..

See also note to Rtth i"u p. inr..

Uenerollv. vvhen fraud is charged, no privilege can be claimed t.it

Tk ^ufbutTe;- 5Aff» V f».rA-c., 17 P. R. MO: B«/ii.»«. v.

.!.-(;. \ ictoria, IWl. A. C. IIMJ.

3. Docnme^t. Relating Excln.ively *"
"f.^"*f!\°'J" |',t! ^

mcr- i-l V Ch. i:!8. In snch case his opp..nent is not entitle,! to

lL,rl;r "O Bear. 47!); Fclk n v, Loril Hrrhrrt. 11 W. B. '^' """''"

n'llV and it i^TOst appear on oath positively. ..."1 not on intorinatiou

and Miet- on v" h^t t'b'i documents are exclusively matter "t p;;''™-
'„ simport o,-: and nor impeaching. ''-' "- '> %™;"/' r:' T'\ ".-kZ
support that of the opposite party: f),n.»o«,; .If....* f ... ^

.
" '

kiir.i LilmhFr Co.. 1 O. L. R. ".7.
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CONSOLIDATLD HL'LKS

It ivBB hpid bj* the Court ^>f Appt-nl In Huddeii v. Witkinn'.n. is'.i:;

- V- H. 4'V2, tlint thli rule N not roiitiupH to Hocunn'iit* relMiuc t'l

rhf title to luri'l. niprniMtiE -Uovhim v, ./.,„.•«, tM\ I.. T, ilVI
; nt«l -<

ftoiikniHtrh> \. flnviiiM II. C. V. *'o.. 1H1»7. 2 Q. P. «3 ; 70 L. T. 747.

Tltf tli'iiinl of thp niaklnc of. nr im flllritiitlon tliat. n (locuiiH-tit

rplntiiii: i-xchisivcly to tht- ojipoMitp party's uwii cn-.p. i> f<.i -!.
tiivc^ ti-) riclir totiill for ir* production; (irifliti v. Fairkm. 17 I', it,

.•.4".

I.fttprf* hetwccii lo-ilt'fpndHnt* «-pre li^ld not cnpnltlf of belutf put
ill fvidt'iice. and tliiTi'foro, us not mippnrrinK tlu' dpft'ndiintV rn-f.

iin- n<it prlvilcirt'd : Ur„ v. Ih- lo ff'n, \V. N. msi;, nn.

liiti'ii.ijiiitniiiiN Hiking discovory in support of a sub^taiirivi' .hm-
sot up li.v tln' d.-r-ndHlit wiTt' r"'iuir.'d to Ik- iiiisw crcd l),v til.' plitiii-

tiff: Biflilrr v. Itridfjri. '_tl t,'U. I>. 211: but ii party i>. niu fiitiil..l in

(liM'oitTy .if tlit> iiijuiiipr in whicli, imd tlip evidnnrc by wlii.'i. Iii--

opponent intond-; tM pttablisli psrliieivt^ly his rnsf : fh.

Production cnnimr be rpfiis<-4l lucrcly on thp pround tlia' if tli^

plniniifl*"- dnim is nnfoiind"'!. he bns no iiuen'st in tlip d'»riinient-

:

'irvM/,,, V. Mouolru. i; K. & .1. iiSM.

I'roductii.n iva^^ oid^red wlicn. from tbf pirrunistancs .if tlie - a*..-

ii" stilted. tlii> f'oiirt thoiiplit that tlie cases nf the plainiiff nivl .]

lenfiant wiie sf> ii!t.'rw<i\fii tliiit iiotliiiie could r"l!U.' to th. Mtie

without reliifiliir tn tlie Other: fjfiniiltoii v. ,<!tn'rt. 1 Gr. ^27.

li.'M n -Jufficieni rIes-.-ription of the dornni.-nts. and
piMt'f'iio!] on this pround, ^ee Itru-irkr v. (Iralm'ti,

liuh'-rl-i <. Oi>Tirnhnm. 2*! ("h. \\ 724: I'.mtd' -i \.

0- r.. 4;!2: Milhotik V. Milhatik. KKm. 1 C\\. ^^70

r.> r whf t WHS
•11 ii iriL' 1 ('111 ti»

7 ). R. Ii 4(Ht:

ir Ik tn>on. iwia.

H'J I. T. 1 i: /)iV

1.. II .".77.

n Ilnfl.l '» V.

l>ia»i',ii'f Mnfrh ('>. Ilnulr^hu Lu 1 O.

iri7A'/(«f,n. '/<?'(. 1i wns held that the omission ni' :i

statement tlint tlie dtv'iimentx dnl not contain anyrliinc inipfjc Ipiil-

tho rase or title of the plaintiff wns inniiiterial.

The follouini: statements have been held to sufficiently di-'cUi-e

siiiiie pround of privil''Ke :
" Tln> said docnnient-; relnt- si>'elv to ihe

cnse (if the defendnnts. nnd nnt lo the rase nf the pl;iintifr, nor lio

they tend to support ir. and Ihey i]o not lo the best of our knowleiljn.
infntmation nntl lulief. contain finythinp impeachiug the ciise nf ili.'

said ileretidiint.s. where fice. we nlij, ct to pi-oduce the snm.' iiii'l

say they are privileged from production": BiiriHc v. Ornham, 7 'j.

v.. 1>. 4it<i: ~f" n di-Tifsinn of Th:it i-ase. lt> \.. ,T. iil^i : see also

Itihrrti V. Oi'i-r„h'-im. 2''. ( 'h. IL 721: luu] fiiijman V. Di.TOii. 40 h. T,
73t;.

4. (IV'p.-rly -^penkinp only i\ hriirich of ih- iliir.i <.>-;i'].< A Party's
Mnniments of Title, which he Sweara Relate Solely to lii«

Own Case and do not Contain Anything (in the case of a
Plaintiff) Impeaching hi« Case, or (in the Case of Either n
Plaintiff or Defendant). Supporting, or Material to. the
Case of the Opposite TaTiy:-- \ttji.-fr''n. v. \i •'••.} .ij. ,,1,0:1 Tmi'.
1.s:i;». 2 <}. It. ITS; l/,)(c( V. Mf.ronn. L. R. R Chv. :!i!l : Mnrrl. y.

Kil.rnnlx. 2o 'J. It. I>. 2S7: 1-". App. ('as. DfV.): H,.rl..„ v. It'.ft. 2i; I,.

.1. Kx. 2)17; y>iv Ithtish //ic.W. fn. v. /•>>>!. '.'. C. V. I>, llHl ;

rf,u>knixUin V. (;„,-l,.-M Co.. 1SH7. 2 Q. IJ. 02: diiffi.i v. F>iirlr:<. 17

V. II. ."^4": but U'.i d'M'uni.-nN whU-U lei-l m supp"ii the liU- .,r tiie

oppn^ile p;irty: J.iicll v. Kriiiml;'. S App. C:is. 217. 22^1. 2"24 ; see

i"Si^
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Ira , Or. Co. 14 Ch. I). IM: lleLltr v. II *cir.il/. Ill th. 1). IS". H

„f ,hr .l..,...„H„f. k....wl..,l«e. i„f„rnmtl..„ ,.n,l h-M.;. H,.. ...ntiuv

1,„. I,r..n hflil In Konlw v. (I.«i<lr. » I>. M. * ' ->''•

It i« m.ullirient t" •"far c..„. n.ll) il'"t 'I'" 'l'"'""""'- '"; ,''7"''

1,.„,,1. Tl,.. nlti.lavil mu.t .tat., ll..' tiiot- n|i..u "'"'',, mv 1

-, Ks. |). 'Sr. rirriiUf V. Uthnu. .1 (). I.. 11- i'^'

An n.:irtavlt to ,.rnt«-t m.M.» l-_ "..r. ren.lilv „r,,.|.t.;.l than i,, n.o

,.„.,. r„ .l.*d.: """'. ^. ll«<l'<l. TX '-.'1 ,•'?;",-".,;« "

„„ ,,rn,liftlon ..f .Incumpms of titU' in .H t.. r. .li"ir. -.".

f {Iw.Ih rpliitini;
In an nrtion t..r tl..' r.-.-..x.TV „f lanil. an.l rt..U^.T,

,l„.r»t... In the dof-mlnnf. i.o«.w.„.n Ihr .L'tntr.. „r vanlin

lalmiH.. .onsi.loratlon wlthunt m.li.-.' 'l"'- ""t pnalil.' II

n-Kt (ll»oov.Tv ot sm-li <I>'"1» and il.K'.iiii.nti

1 '1' 4'JII; ;i4 \V. It- TTM. but only If li" -''l

I ,11 vvlir.'h lasi- till' ilia.-orotT woulil not '

In

il..f..|i.lin.i l:^

. . iltiuncmon V. h'tl..
""»

. tiMt ll.'r.'lHV "Ji silllMlv

,„ mat.Tial 111 tb.' ii."!!.' tl)

i„. ,ri.-.li, not if il«o ill-pi.t™, or .to no, ,i.li,ii,. tl,.- plainiifTs

nrl,.; fl,.: XI fh. l>.ll-il; l'-' App. I o». .IK".

The deti',nliint». Iipforp putting in their 8,»,.'Uii„t of .l.'t.'i.v

„„."I fo^ th.. pr...l.i.„o„ 111 llie Plalntiir. ot th.. .onveranc ,i l.'r

; the/heUl th.ir lan.l. in or,|.-r ,o "-;«"'" "'h';' ''.,.". <^-;;''

;;,:r:™;iniirrr;,,r'i:;-i::r^;'-^;;5hK^;^^^^^

/,,„,,„.,„( Ilurial ".. V, l:,,rn,„„„ Inn, 0,v I:.. It ( h. 1 •. l-N .

„,),.(. r V. IWoi.nll, lo Ch. 1). 12".

•l-he tollowl„B is „ f..rn, of s,at.„..„, of ohjmtioi, on till. «ro„n.l. ,,,„

in tho I'ffldtivit on production :

-I nhieet to orod.iTO tho .lo.nniinis >., f"rlh in iho -.«.nd ,«,ri of

jrpj...ont..,,n,,.h.,th..

fnr,na,i,m and haliot. .-oniai,. """'"'V-' V" I'" ',',„, ,,, ,1
tendins ,0 imp.-n.h my .-as. or) luawnal to thf cai-e ot tli'

i.'U.Uun to support it.'

Ill the cnse of the detendanl it 1- not neo.'ssnry that the allidnnt

-uoiiid -tate .hat the
''«''"'"'^,;|™;",.,",;;',„™f

"\",. ",'.',;,'i^

""

... impeach his own
is'.l'j. 'J Q. B. 47S; .lohnton v. WInlnkrr. i«l 1

leiidins

7'vni.

rly speakiim iJ .111- iihr

, .!^\i<^^ "Se D^^'of ia=d oi Which a Party Defend-
„

»1. 1. in Po.'.i^loK. lu .nn Action to Recover Po..e..iim of,

?he Laid hrin Adver-e Title, -C/..^.,,. v.

'i;"'""".
4 t). .•.. L.

l":i 27 W. Ii. I«'.l; hut the dcfen.lant mu.st make a„ affidavit .!•--

tlosinK what thty

liriliah Co.

hold V. ForlFitth. ( N.i. 1 i

1'. II. lial Uf

I,, f. 741 ;
llKnii, H Ch. 1". •-!): Lh'II

III II'
Uiiill'ii. 411

villi. S App.

017: il.ini.

leumstance that where claims
N. ISSl. 52. This rule .l.-peiids on the

land in fee simple are

made hy two different pe'> »t he hnscd on

vh.','.. the tHle ot the
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plnlntiff iiii'l ilfffiiilniit ure uot ulwolutfty lulvfvop. bul may t"> "tmi--

fXlfiit U' |ii(»v«I !> tlif luitt' I'Miltfiice: t'utf'nifii, V. Ilurtliii. W
.

N"

IKXI. t:i: '^ I:H T. .lour. IfiiFt; atlinuiKl nn appeal tbuuKh ou a difffrt-m

iiroitiitl, \\. .\. tvct. +*. In ttuit Ml"** III* right lo |)iw«fM>liii. \\ar> in.c

(lUtMiiFil. Imi rlip riifbt to uiln«>riilii wan ilatmeil, and th«> plaintiff rf*t[<'<l

till a rfHcr^Jirion nf tl»'m, ami ilie plaintiff nn<* nlln"*'*! to iu'-iii-.i ili--

title df«U, lu wf* if tln-y impporti-tl IiIm i-nnp.

The follonins '" a form of utatpmi-iit of objectiuu on tbin grouixl:—

"
I (ihj.'ct tu proilucf tLe ilix iiimiit!', I'tc. on the (tround tlini lUi-y

relute i(» itif eviucuff of my riRlit lo tin* poMewlon of tb* auhjccr

luntltT f'f tliiti nctiftn ro wlU'li tli-* pliiiiiiitT tor ikfi-ndant ' claiiii-

:iii iii<l. i» iiil>-nt Titl<-.
"

B. MortsKK* Daada tue priviU-ut'il tintll the iiturtiriiiftf in pni'1

wliiit i« •h\": fiiitfii^hr v. Df»H>jal!. I.. U. ."i C'by. 4»"
: Pnlch v, \Vnt>t.

L. K. 1 K'|. -I'M: 'lf>ne$ v. .Ii,nr», Kny. App. vi. ; Brvlij* ixitrr v.

/irUiH/.iK. rj \\". H. 10: thmanl v. /fobiimon. 4 Dri-iv. nt [' •'-''.

»WrA-< V. Nf'.itrfow. in W K. 4S!t; ^V<rMrflM r. H(.(/fT. 33 Il^nv. •>'.>;

.Saiif/i V. /I.irnf s. L. K. I Eq. *l." : .lnoir.. J I'hnr!. Ch. Ca. til ; W. X.

IMTH. '.t:; Kivli'i on MortKagf*. 4tb «l.. .TU': unlwin the riirlit i<> r.-

ilfciu in (lenifd : I'atch v. U'ar'/. and ./onfa v. Jonva. nupra; II'H \.

Vhambtrlni. ^ Chy. Ch. 413 ; and wlHTt- the proceeding!! ar- l.rii)s

tnli'ti hy 'he nmitkfnKi'e upon the iimrtKnirp d<'ed. inBpection uf ii

Biav 'p ordtTi-'i. H- of nny other dociniienr sued on: Emm^'nii v,

.17i.M(.>*HM-. s v. It. 320.

7. Docntnenta HaTlac no Bearing on the Qnaatlon to be
Triadi—'i'h.'se net-d not be prodnced l»'fore trini . Mi rrlinuti Hunk v.

n-luU: i\ I'. 11. .M ; Unicc v. Xlrhitiirv. 7 V. U. i:J4 : I'fvkir v. U- ?N.

IS fh. I'. 47.'; I'linifU v. WalUr. 1'4 (J. H. P. 441 ;
li'J L. T. 7.'k ."is

W. It, J7M: llAi^rrtAir v. Scurborough F'>»t. ISIHS. 2 <i. B. 14H ; 74 L.

T. 7-"4J: /.'rvpi,^ V. .hiffrriy. '.i <>. I.. U. ;t-7 ; "mh as papers i-plntiug to

detailt of 11 irn-<t accotint r.ntd the right tn nrcnunt hai« been estnl'-

limbed: /-'idjirj,..,/ v. Clark. 37 Oi. V. 1.H4 : Mvilrcgur v. Mcltnufil'l.

11 P. II. ".Vi: //M*-f V. H'irher. 12 P. It. 4tt7 ; flcdfH v. RtickmnK.
.'. O. L. U. ''.Tti: i.iit ^f.- s<i,l»»\i VhoKf. Ac. fn. v. tfroicer. 111 p. R.

I.VJ : or relating to -^nles in nn netion for infrlngi'ment of tradi-m;irk

until the riiilit to <lnninces is estnhlinhtf] : Watrrn v. Earl of Shtift.^-

hury, 1 W. H. 2r»!t. and s.-rt Ornham v. TniiiuniHfr rf fif. L. /. C«.. 10

P. U. 'hM: /^M/e 472. The Conrt does not distinpuiah too nicely,

liowever, hofweon ilornnK'nt-* relntinc to the (|nwtion nt the henrintt

and rniis.MHi.'ntial n-liff I wet- not<' r'- 'm 7 •
. .'.viit-rinlly in cases wli.-iv

further inqtiirien confeciuent on the establishment of the plaintiffV

right ni.iy not be directed nt the tri?il. but judftment at the trial

mny ]» t-iven as to tln^ mnttT-; ii'"'fndifir iii'oii iln- riEhi : /?« l'"''-

flQ}! Oire-n v. Moraatt. :V.t i'h. \*. 'M>'>: Slirppunl Piihlifhing Co. v.

UnrkUm. 8 O. L. R. f-TJ.

Th- rnle i- thu« expressed in tiroho.,, v. T<iiiprraiiCi\ fir.. lU P, K.

.'»r.»t. per Stn-et. J.. "Wherever di«!rn\ ry i« "oncht In aid of nn U^w^

whieh nniit hi- dpterinined nt the lienrine. tlie plnintilT is entitled to

it to help him prove the is?ue : Imu xihere it is soiipht in nid of some-

thing y I '.i dot'-i h.-t form part of nhnt lie must prove ai tlic lienrin--'.

hut is 1. ,.dy conwef]itpntinI to it. the richt is not nb-iolute. hut

liisoretional. until rhe plaintiff ha- estnblishod his fundnmtnial richi

at The In\TriiiK." S<-.' also shcppanl Puhlisbinri Co. v. Ilarkht''. mipi-n.

ihe piainriff Mie.l th- defendant, wlio had iicied a« his stoi-l; l»r..kfr.

lor nn account and dnmnges. muknik: nt-in^ini iilii-giitn»ns of fr.nr;. .inri

th''ii intcrrn^'ap'd v it!i a view to establish the fraud. The df^f'^dain

:J^-i
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ini the UM: Whittnkrr v. Nr«rbr>ro.wft P"-^ l?^"- - '•'

I r T*h1 St'** also note's \>\u <'••-* :ii"i '"'
"

.. , ,. .. f^,:,.„;,n,l ;i Ont. 2S(t. nn nction on Trivie

A:-.;t;^,!;Sru..4....r.

,lU.flosP n trade spor*-! :
.l/i-forxt. %. M""-" '



684

htld in a
different
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CONSOLIDATED RULhIS.

Wht'ie books of accouut are produced which contaiu entries nut
relating to the matters iu question in tlie action, the puny iiroducii.t:
them is entitled to Pt'al, or cover up, during inspectiou by the opiiu-
site party, all parts not affecting or relnting to the matters in qut-.-

tion, but an affidavit should be made nhowing that the parts sealiil.

or t-overed up, do not in any way relate to. or affect, the luatteis ih

question: see Uraham v. iiutton. 18V>7, 1 Ch. Ttjl ;
"(» L. T. a01>: au<\

Sydtmy Vhceae, etc., Co. v. Broicer, lU P. U. 3oL'.

Where a defendant in an action for iufriugcmfiit of a itutiMit i-

required to produce his books for the purpose nf a relerence a> lo
profits made by bim. he cannot refuse to disclose the name* of his
customers to whom he has sold goods iufriugiiig the plaintiff's piitiiii :

s,ii-r/inn„ Cor,., v. Chemical d- Uniys Co.. Hum. 2 i'h. 5riG : iW I..
'1

8. Documents held by a Party in a Different Character
from that in which he i* Knedt—Pindar v. Sniitl,. (S Mndd :>
\i ufiiH-r V. ]hi^o„, i\ p. U. 1S7.

Whi're a defendant claimed that he held documents only as -.olici-nt

for a co-defendant also a pnrty, but who had not been called .m t'm

particulars, it was held that he should not have beeu called on X"
Iiroducp these documents without the co-defpiidaiit beinc calb'd .ii

to show cause: Alcfirisor v. McttouaM. 11 P. H. 386.

Doc'uinetits ®* Document* in which a Third Person, not a Party to
Iu which a *l»e Action, is Interested—nre imt for tliiit reason alone pini.. t.'.I

tliirdiitri^otj fi,ini prodiictinn : Littlri'cH v. Itarstoic. L. It. 7 Chv. CS*"); Uutchh--
ie mter.*twi

^,^,^ ,. r,\ovcr. 1 Q. W. D. 138: but when such doonment.s nn^ i-i tin

joint b'L'iil (not corporal: see Rp'id v. Laiiflloi^. 1 Mac. & G. ti27 : ami
Ii. A. Iti". Co. V. Wilkinson. (> P. It. liiJM. posspssjun '>f ilie thiiii

person, and 'the party from whom production is -sought, the latter can-
ri<'t be rerjuired to produce them: see cases xtiju-n. Mumin v. W'nlti i

*'r. ix. Ph. 114; Kcar.tlev v. Phillip/ts. 10 Q. B. D. 3tJ. -Hr> (where all

till' ca.ses are n-viewcd i
. inilrss there is no intere!sr which can b.

Jlttected by th«-ir pioilucrioii oili.i' than the interest of the parti--; tn
the action: L'ltulov d- York'thiir litnik v. Ct.oitcr. 1." Q. B. D- 7 aiitl

4.:!. Production will not I>e required from n party haviiiL' th'' sole
li'L'al posst^sjijon. if a third pers-.n who is not ii party and who ha.- tli"
Ixtieficial interest obje«rs. unless the suit is of such a nainre rha' ili.

Court can say that the party Iiavin- the leijal custody .suffiri.-nth
represents in the suit tht^ other ppr>;on iu'-n-sted: Fraxi r v. IJi.tni li.-<.

*'».. I! P. R. 4r»: hut when' production will not be ordered, the part\
must c:ive all the inf'tnnarion in !ii- pow.^i- respecting the tloi-iiiiiPm>
iti Iiis !iffUla>-it. and .tIso or any examination: Vrn.f r v. Unui' Init.

ro.. nu/irti; yicholl v. Elliutt. ?, r,Y. ,"-]."; rlinrh v. Fin-inrin} i;. ,-,•>"
tio». L. R. 2 i:.|. 271 : T./w v. Foster. L. It, Vi F.q. (HHi: Hfi>llei> \.

MrD'.iipnl. \.. n. 7 Chy. ^V2: Evfixa v. -faffrau. 3 O. L. R. ?,27

I»OSvC<-;i'ii| hy jj party's aL'''!lt, i-

pnrry: Miirroii v. Wnttcr. Cr. in PIi,

Ot C(]!l

n 1.

Tir. of the

A defendant sued as administratrix was held hound to produtr
material documents admitted to lio in her possession, lint which shr
''lainiM to he r^ntitlfd to indivi-hinlly. and not in her rcprosentatiit-
cnpflcity: Fnx v. slrrmntt, 17 P. R. 4tHi i but a personal represpnta-
tivf cannot be c'4nii'*'lled to prodnc" documents containing entries
relating to the a[T!iir.s of the decensefl. when such documents are the
private property of the soliritor wijo acted for tlir deceased in his
!if.-Tir,;. : (i\^h(a r. Tl"..r,rf. IvfI. p. -^si); DT, L. T. :;ii



I'UODLCTIO.N OF DOCUMENTS. «S.i

Vs to docuuit'Uts in the joint custody of liusband :iud wiio
:

^i'e Ruli

Inidall V. Ofu.iileli, L"J Ch. U. 899.

.V solicitor cannot set ui- a iit^n actiuivd in tli.' cause auaiust tlio

ri^lit of olhi'i- parties to pfudiiciion : and tlie fact that a li'^-n wliicli

may be set up ciisu, ia not a sufficient ieaM>n tor not orderini: iim-

iHaiion. as tlw partv may lie nlile to free tbe documents from the

li,.„- Vale V. Oi>pirt. L. H. lu Chy. Mil; «o./ict v. (ianjtil. 12 Ileav.

;.-,
1 He a. M. Si U. "IB; f,(ici» v. rmrill. 1S97. 1 Ch. 07S; .r. I,.

T. ;;SL'; Pratt v. Fmtl. W. .N. 1S82. IIT; but sec Hainbrithjr v. Ulair.

1 .lur. LTitl.

.V lien of a solicitor on p;.;.. ts does not confer any jtreater ri«!ir to

refuse production of the documents subject thereto than his client

%voiild have; where therefore the client "oiilil have lo produce the

iloiuuieiils. an order mav be made re<;ulrri thi' solicitor to produ..'

them subject to his lien, in an action to which the client Is a party.

If iiroduction is necessary in ortler to do justice to parties other thiili

the client; /(( Haickct, i»98, 2 Ch. 1; 4li \V. li. 44r>.

The I'oiirt refusetl to compel defendants to produce documents

which wer.. in tb.'ir jiossession solely as directors of a comltany to

whiih tile diKUments helongeil; II .»i<iin» v. iMjram. HI Time,. 4.'i1.

rroduction was not ordered in an action of trespass nsai'ist ;. de-

fendant, who was committee of a lunatic, of documeiiis relating to

I lie lunatic's estate, the documents not lieini.' in tli.' cnstcily of the

partr but in the custodv of the Court havinB jurisclictbni in Innacy :

I i,i.ii, V. IMIh, 11 Q. B. L>. 370.

The foilowinB is a form of statement of objeilion in the atHdavii on K.n

this ground

:

•• 1 object to produce the documents, etc i th» irround

of their beim; in my i.ossessi.m or powr jointly witli .V. I!, ^itatunj

thi' ualurr <ii ttti- joint ;*o«J*(.t«ioHl."

For a description held nor sutticient to jirotect on^the ground of

joint interest, see f'raxirt v. lionu' Inn. Cf... It P. R. 40.

10. Bocnmenti which are PrivileRCd, as being Commnni- iv

cations Passing between the Party and his Confidential''

Professional Adviser, or Agents: s<>

(_lf this kind are all <-ommunications between a party and his soli-'-'

citor or other legal adviser, whether made ante or tiont litcw viotam.

it is enough if they are communications of a confidential character

:

Smith V. Datiiill. L. K. 18 Eq. Ii4!); Original Hnrthval Co»icit<« Ca.

V. Moon 30 L. T. 58r> : (not an open communication; Fnak'-t v.

llcM,, 'ji Ch. r>. 287: Raioatoiic v. Prcalun. liO t:h. I>. IHii ; made by.

or to." the legal adviser in a jirofessional character: Minct v. Mor</an.

L. n. S Chv. 3G7 ; Corporation of Hmtingt v. Irall. /h.. 1017
:

.l/i(c-

fartnne v. Kofi. I.. It. 14 K<|. ."HO; llamclitn v. Ifdriic. il P. It. 143;

riolfninn V. Crcrar. 17 P. U. 4IH; .1/o«(,/h v. 11m( Mottiin. 34 L. T.

.-;i1 iri(.<on V. Snrlhampton. L. U. 14 Eq. 477; Kndic v. IcHwon.

47 I. T ."4:!: Manor, eta., of llriatol v. Col. 20 Cli. D. n78: Prorlor

v .vmflc. -C, L. .1. Q. r.. ."27: Loicden v. Blalcc'i. 23 Q. B. D. 332:

n«liirant v. .4.-(;. \ icloria. IIHII. .\. C. V.H! :
see LtlcU v. Kcnnedi/.

\pp Cas. 81; Including cotnnninicntions with a former solicitor:

Thonia, V, lire, of State for Indin. 18 W. R. :112; Marriott v. .liicJoir.

ete.. 3 OIIT. 3IH: iri)»o« v. Ilninaliill. 2 Chy. Ch. lli : and the pre-

liecessors in title of the party: .l/tnc( v. .1/orf/«e. and Moftyn v. H-

^fnlttnn, xnpra.
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Extent
of thU
frround of

privilege.

1

COXSOLIDATEU ttCLES.

The privilege may be claimed in respect to communications to a

solicitor, who besides beinii the solicitor of a corporation, is also ;in

officer of the corporation, and examiimble m such
:
Haliord v. Lt i -

1

H Q. B. D. 8»S.

ft was held insutBcient to state that the documents were privilefij.

as communications between deponent and her solicitor. It is nece»-

sarv to state that they are professional communications of a conhdi-n-

tial' character: O'Uhei v. Hooii. 1891, P. 237, 2Ji6; Clerguc v. JfcKuii.

3 O. L. K. 478; Ain«icorl/i v. WMitig. 1900. 2 Ch. 31.i.

Communications bv a clerk of the defendant company to the c.,u.

lianv, containing references to advice given by the compan.v s so ic»,h,

whom the clerk had consulted, are privileged, being held to be lli..

same as if written bv the solicitors: Boughltiii v. Cilizcm Iwiiimur:

Co., 11 P. R. 110.

Where a document is privileged, the production of it as ati eshibit

lo a witness in another action Ls not a waiver of the jinvilejie l"i

all purposes, even as to a person entitled to inspection of the deposi-

tion in which It was referred to: MMo«e v. » iH.o.ii». 1S99. 1 CI..

47 : 79 L. T. 373.

The privilege is not lost by the death of the client: Bullivaiit \.

Mtorucu-Oeneral of Victoria, I'JOl, A, C. l'.»8.

The privilege e^tends to a person who. unknown to the client, luv'.

ceased to practise as a solicitor when the communications were ma.l..

cue, V. Kicdord.. 19 Beav. 401 ; see also L. R. 18 Eq. n^; and v
communications with reference to actual or impeiidins litigatio:.

coming from any third person employed "5^ tte solictor, or at li.;.^

instance, s.ich as his town agent: f„lt v. rourlc. 23 L. T. 485. M
W. H. 56. or clerk, accountant, or other skilled person: see tan rem.

r Camnhell. i .'r. 4!Ci: Mrd v. .sfcrrnrf. 1 Ph. 4,1: rAiir*o» v.

Ivr,°" I'r & S. 390; Hooper v. Oumm. 10 W. R. «4; or in ««>

other w^a; procured by the solicitor or brtt; •;''"'»>•'>"
"IS":

at the instance of the solicitor lUuXro. \'^]j!'l%^,^%^-,*--\:
LidcrMi. V. Bank of Britah Columbia. 2 Lh.U (.44. ^"f'?'/
llatteii i O B. T>. 8.->: and to dcKunients rrepnrert with a bona Ji.l.

intention of being laid before a solicitor in a contemp ated action.

Sicart V. yiicli-. 3 Q. B. I.. :115: IVftcWcr y. f^'- J'';"^!""
;,, /

( h U Ci75- (see that case explained and npheld in Colcrofl \.Uii<".

1S9H 1 O B 7591 Kaii'tdy v. Lyvll. 23 Ch. D. 38. ;
see 9 Ap;..

Ca, 81- lia^Joi'aid v. lonric/, I aio,,. vU:. 10 -P. R. 501; Lo,cdcn v.

/»a»r„. 2:1 Q. B. V. 332: even though the.v answer the vnrvo^e-l

giving information to other pe,.ple as well: /f«.i(cr >
•
«

.

J;,«
'

;^'^
::

•^ ' -
letters from a third person in answer to inquiries b.,

2 Ch. D. it*4: oi

at the

111 P U 38.': letters from a tniro person m au:."« .« .,..,„...... -.

a party's solicitor with a view to »n'"n««'J ''tf^'S" , J'''','''';'"';

»( V B.H 1 C. P. D. 471: Aiidirrea v. Banic of Br,U,U l.ol,mh,a

D. M: or in answer to similar inquiries of the iKiriy liimsWt

suggestion of his solicitor: Oonolitic v. ./o/iii.(o.|. 14 P. U. 4,...

"ensonable contemplation of litigation : CoHi... v. to,.*,/,

,,>,icr„, .;,..?.,l.a. Co.. 5 K. 355; 68 U T. 831
; "rf/T V ? .loco^

soliei.ors about the case: lo„„9 v. Holhinw. 12 ' -l;^-
'''',;, X,.

naterial to the party's case procured by his solu'itors "f ili.'.i

\V . 11. S51
Bullock V. Colli,. 3 (J.

! ,-..1 1.^ .- t^m\t". TCtion en'l nrivileg.Hl Therein
papers rchilillg 10 t, t'^rmc, .irnnn uiu iJii s

• "
I!. I). S.-.I1: Bao.i, v. Boco... W. N. 18.6. '.«'
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Surdon v. Defries, b Q. B. V. o<W; Branford v. Braitford, -1 P. D. i2: auia46r

W(irce V. Foster, 15 y. B. D. 114; C'uiiut/iflH ^^uci/tf i^*. v. rum.ix.

11 P K. 2tfT ; Co/tra/( v. Wueat, ia9«, 1 Q. B. ToO ; 7S L. X. -JSa
:
but

nut otherwine: liutchiiinon v. (jluivr. 1 y. B. L). laS; He U wrsicifA'.

:J8 Ch. D. 370; a doctor's report of au examiuation at the instauce ol

11 nan'y's solicitor: Friend v. tonduii, fluttham and Doi-ir Hii. Vo., 2

Ex. D. 437 : and reports of surveyors as to the couditiou oE a calg*).

made solely lor the case of one of the parties or for the opinion of his

legal adviser; The Thrvdorv Kvniii; 3 l\ V. HJ'J ;
see ('(M«tf v. Lou-

(.'OM. lirighton, etc.. Hy. Co.. L. K. 5 C. V. 14U ; ami a report of au

accident made in similar circumstances; Colliint v. London <j'ii< nil

Omnibm Co., 68 L. T. 831 ; 5 R. 3u.'> ; Uuntcr v. Cr. T. Hif. Co.. 1»> P.

R. 385.

All statements made at joint consultations between parties and

their respective solicitors or counsel, even lhouj:h made by one pany

to the wolicitoi- or counsel of the other are privileged; so also is a

snitement made by oue party ft the solicitor of the other at nu

iu'erview between them alone, held at tlie request of the other pnrty:

Miefoacauld v. Bmstead. W. N. 181*6. 74: 74 L. T. 783: Or. L. J.

Cn. TW.

Ill a probate action an order for production of document!-, the

private property of plaintiffs solicitor, containing entries by the

*;olifitor as to the deceased's affairs, was refus-'d :
O'.SAki v. W <»>d.

\Kn, P. U37, 286.

Although copies of docinuents. which are imblici jurM. are them-

«.;lves. unprivileged, a tollectiou of entries in public records, and

registers, and of photographs of tombsioues, and houses, will be pro-

tected from production, when it has been made or directed by the

solicitors of a party for his deteuce. and i>4 the result of the pro-

fessional knowledse. skill smd research of those solicitors: Lifcll v.

Kt Hindi/. 27 Ch. D. 1; 53 L. J. Chy. 1)37.

Transcript of shorthand notes ot proceedings in open Court are

not privileged: Re Wormiick. iiuh>iOii v. Wovfviek. 38 Ch. D. 37i>:

Learoyd v. Halifax Banking Co., 18'J3. 1 Ch. fiSt); OS L. T. 158: and

see \orih Australia Co. v. (Joldtiborough. 1893. 2 Ch. 381 ;
iioUlstoiK

V. U t//wms, Dvacoti d Co.. ISU-J. 1 Ch. 47; 71t L. T. 383.

The giving of an extract or copy of an opinion of counsel inn-

cured by the solicitor for his client, on the subject niarter of a suit.

to the solicitor on the other side, does not prevent the opinion from

being privileged: Carey v. Cuihl-'rt, tJ L. K. Ir. Kc). SOU; but as to

making use of the copy .so (riven, see Cuknift v. iiuvxt, 18118. 1 i^.

B. 759.

Protection cannot be claimeil on this ground for <ommnni<,ations Comumt
iniide to a solicitor, but not in his character of solicitor: (;rt'fHOMf)/i cation-

n

v. (iaskill. 1 M. & K. 98; Itudd v. Frank. 9 C. L. T, 387; Thf)tii'i>t y-2ml!\
linirHnga. 27 Beav. 140; as where he was not simply advising as i.),ara< i.-i

solicitor, hut negotiating actively much of the transaction impeached

in the action: l'atrni,ii v. Mni'hnnts Hank. 11 P. K. 21; and see

BiiJUrant v. Attornvit-iii-^Haa}. 11M»]. A. C. V.Ml: or was plaintiEfs

patent o" other nRent. as well as his solicitor: and the conunnnicatiuii

was in the former capacity: Monrhif v. Virtaiin liuhhrr Cn.. ."5 L. T.

4S2; Clrrfjue v. McKay. 1i«ll. 3 O. L. R. 03; nor for letters to a

party's solicitor, not inducpd iiy intiuiries: McCorquodalr v. It-fl,

nupra : nor for documents not obtained by diree'ioii of thi^ purt.v's

solicitor, but by way of precaution and by possibility fo he Inii! '>efi>re

liMii for The purpose of defence to mi aeiion. if iiiii -^inKiIii '\»> oii-nj-'iit :

Cook V. \. Mrti'iiiiofitttii Tmtinniii *'".. t) Time-. 22: and sif Hair-
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BttlaMT. atviii' V. Pit'sion. ao Cb. U. 110; nor for »tatfmenis made voliimarily.

or at the party's request for his own intVjrmatiou. by bis iinprof'"-

sional ugents: Buatroa v. Whitt; Anderson v. Bank of liritkh CoIhui-

hin. HUiivi; tliouch made in conli(l<>iK'p. and so uiarkt'd
:
ilopkinaoii v.

Lord Burghlvy. L. K. 2 Cby. 447; see W'imun v. liradHtrict. 2 Cby-

Ch. 77; iinr where ftaud is chargr ! ;
see infra.

Where documents are producetl in such cases an undertaking may
be required from the opposite party not to use the documents fm

any collnterai p'irposo : Uopkinititn v. L-n} Burghh'n. supra: Itkhuitt-

8on V. HTiAfiMff*. 7 Beav. 354.

Notes on a bill of costs of proceedintrs in Chambers recorded by

the suiiiitor are not privileged: Amsicorth v. \\ Uditiff. I'.KX.i. 2 Ch.

315. following (Jrtfi,ov(jh v. Uaitkcll. 1 M. & K. at pp. 102-lt>4
;

;ui i

Re Worswick, 3S Ch. D. at page 373.

0( unilateral Protection also cnnnoi be claimed for information derived fiini:

liitorma ) 01. pQii(^tgrgj pourees. and not directly from the client: Marah v. Kcitli.

1 I_)r. & Sm. :j42: ford v. 7Vn'(«n(. 32 Beav. 1«2 ; DesUnrough v,

Hatclim. 3 M. & Cr. .MS: Re Land Credit .Vocietj/. 15 W. R. 7(6;

nor for mere collateral facts, such as the client'a residence, unless

communicated contidentially : e.jj.. as His client's hiding place:

Hrath V. Vrralock, L. R. 15 Eq. 257: Re Amott. Ex parte. Ch.-i

Official Receivrr. 37 W. R. 223; «0 L. T. 1(«: or address: see Bk<-

sill V. Tanner, -V. I^ ,1. Q. B. ">:t : ) s*-<. also th.- distiiieti-.n between mii-

Hdential communications, and those of facts patent to the senses:

K'lnnd}, T. Litell. 48 L. T, 455; 'Z\ Ch. D. 387 ) : nor for documenr-

pnssing between the party's solicitor and third T«^rsons to enable th--

solicitor to advice his client, uuless they were for the purpose oi

obrfiinins information, evidence, or legal advice with reference to liti-

gation existing or contemplated between the parties to the action :

Mberier v. Le Marchant, 17 Ch. D. t{7.'i
; (see that cai=e explaii'o-l

and upheld in Caleraft v. GueM. lSi»S. 1 (J. B. 7.'tiK ". Pavitt v. Uvir;-

pnlifan Tramicav» t'u., \V. N. ISKl. UK); ihifjiiml nartlcpnnl €!-

Uerir» Co. v. Maoti. 30 L. T. 1!>3. r.Sr> ; firtt. v. (/. T. liy.. 12 P- I!.

8C,. ta4: Vowmee v. C. P. R]l. Co.. !» C. h. T. :!H : L^Mn-^iid v. TIallf'ir

.ft Stk. Banking Co.. 1S!«. 1 CI.. US*;: V, AuHtrnlui. rtc.. Co. v.

nold^hornvgh. 1S1I3. 2 Ch. 3H1 : (see ^y^MH^lghou.sr v. Midland, etc.. 4S

L. T. ys. 4t;'_>. ns to what constitutw /w mola) : nor for professimui!

..pinions given partly for the b*'nefit of the party requi: 'nK produc-

uuv RcynoMt, v. d'.dUT. 4 K. .^ J. SS : T^ilhut v. \}<ir>*hfield. 13 W.

it. ^V.: Wynne v. Huiithrrxtx,,. -^7 B.av. lUl ;
nor in re«p.'<t of omii

munications passing between a .-oliciinr iunl his cli.'ia. who wa.-; ili

predecessor in title of the plaintiff ;ind di'fm.iinit. m respect i^

property in dispute: Piatt v. Hin!;, 4 O. I.. U. 421

I'rofessional communications iire excepted from protection in pni'

nersbip actions and actions hetw»>pu beneficiaries and trustees, wh-v-

such communications had been obtained for the soke of, and ii;i;'

for out of. the parlnetshii) or trust estnte :
(hiumnd v. fuhjioti <!••'.

Bril Trl Co., 'iQ L. T. K13 ; .^7 I- J. ("by. 4HH.

No priviU'pc can bi- claimed by a trusfe as ncainst bis <•• ttiii 'iti'

trif^t for lett'Ts iiiis^ins; l^twcon fhe trustee nnd the solicitor, relar-

inc ro the trust lu'fon- action hr-u.-bt: R< M>l>*f»i. .l/a.i«w v. Cattho.

L'2 Ch. T>. I'"'-': T'dhot v. Mnrxhfidd. xupra; Be Poi*ilrthvnih .

I'',Mtlrthirait< v. //i*J,/<MT.^ :r> Ch. I>. 722.

between solicitor and

Between
i-olicitor

atii a [hint

iu:\.
Whore fr!

clifiit as to

in ail action

id is commnnienTions
(' sulijeci matter of nn allejed fraud ar" not prr

Ui7;iVi»(,« V. Qufhradn Rv. Co.. ISO.".. 2 Ch. "\:

. Hunt. 1 O. I.. It. 33 »: Montingfnn '

73 L.

llfltO".
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• J. & 11. 11117; Cluirltoa mbet, i U ill. -.iTl. ;1S^; l!<!ii>

filiryt

.targe of frnml, ««/•»»
51; 11 Beav. 018; see aU*« a* Jo

U. U. IJ^ Kto- V. iiu

>*o«(tet*Kai(e. 'io Cli. L>

the fffeut »>f a
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Rul* 467.

ly reversed in tUe

illivant

House

Key. V. Vox, H y
i2 L. T. -tUS. BubHe

ged: see 1'J<>1. A. C. IIMI.

lim i;y. B. ItVJ;*

of LorUH. iH'caUBe m thni c»se i»> friiuil

liiont

„.,„ ,„„r«eu -«— • ; -^-;__ . ,.,„,, ,,, p,„,„c,ion o£ the

,,„i,ne,l. it nu«t be »« 'orth " 'I"' "^ ;. ,„ ,,„'„,„ „, ,„ i„ Vine

Willi ! vi.'W to this litigation.'

,-;::,i,;i-;;,r:=ii^-r-r»St:^,:JitiV"L^;^x
liwiliilioii of legal proceedings against •

.., „„„., „. „ro,lnce the '^'-^'^^^ ^^J'^^Z^!,^:'^.:^

, ., . _rf,i, »n Unprofetrional Agent into

"• ?T"^ru". °" -^«^'l"° -e«^o ,he iirosiviuion
.if.

;;r ™:
„„n.iliiill..ii ..I ilu.iti.ii.

' . ,. „p „-,,„. hpl.l to lie lirivllege.l
,i(

,,„f„n,„ ,o. ;',.y"'"''", ';',
"s.j° !,;;;;;:,%.. c. ,-. ;/„. <.... n v. u.

i„ /;„., 1. („M,». 1.. ''';';
^ „ ,„ ,,,„„. that »"<h ,.„iiiiiiiin..nii"n«

•-"•' '''- '"":;
';rr:..vi vl";.. mn.le .mring. ami for the .s„r«s p.tr^

lur not Iinvileireil. ....ii «ilil' " '

., . , ,, „ p. ^o;;. .l,„(,r,oii V.

po... „f litigation :
see K"',"'.^-' '^ ^.-J\ .,„„,,. v. 7 «, ». r. U Cli.

v-,s^jT:;;is:;;;;;:;r;''w,'iru;i,iK,,.,-..

J..4.— 11
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Form ol

altidarii

|iiote''tion

Bee aUo Artautrong v. Toronto iitrtvt iiaUiiai/ to., 1^ 1'. U. a*,
wlieie, ia oil octiuQ for damages for periiuual iujui-ies received in n

tramway accident, a report made to defeDdanta by the cnntluctor ol'

tbe car was held not privileged ai a whole, white the portion of tli>'

report contniuing the uamea of eye-witnewetj was held to be pi'otect>'<l.

Further Ex»mplei of Ifon-prlTU«B«d Commnniflationa.—
Tlie t'olluwing are furtlier intttnuces of communications nut privi-

leged :—<.'opies of letters between defendents and third persons pro-

cured for the purpose of defence by the solicitors of the defondaiit>

from such third persons, thp deti'utiants not having kept copies oi th''

lorrespondence : t'hadtvick v. liotcmau, 16 Q. B. l>. 5tJl.

A transcript uf shurtliaud uuten of evidence iu au action instituted

by a party, with a view to ulterior proceedings not then contemplated,
and for tbe purpose of submitting the same to cuunttel in ^ ti ulterior

prwpfUings if taken: Uaxrstunv v. I'reaton, 30 Ch. I*. : Cook v.

\. Metropolitan 7'ramicay Co., 6 Times, 'J2.

Opinion.') ut enpineers as ut the validity of a imtenl, obtained with
a view to being forearmed, in case litigation should ari«e: Toroutu
Uracil Road Co. v, Taylor, 1". U. 'Z'Sl ; reports made to aii iusuriinc'

company by their medical officer, and by friends of tbe assured, to

whom the company was referred, as to his health and habits ; Mahouji
V. Sational WidoK'a Life Asb. Fund, L. K. t> C. l'. 2o2; reports of

pei-suns oniployed to survey a tug. for the purposes of an action for

damages for improi>erly constructing the tug: .1/ar(tn v. Butchard. 36
L. T. 732 : correspondence between a vendor and a vendee relative to

the .subject matter of the action by a subvendee but which could no*
be said to he confidential communicatiuiis with a \i*nv i.i litigation:

Englinh v. Toitie, 1 Q. B. D. 141 : letters from a party's unprofes-

sional agent to defendant, relative to the subject matter of an action,

not sent in order to be laid before tlie party's solicitor: .liiJcrstxi \.

Bank of British Columbia. '2 Cli. I>. 044; an agreement of compromis.'
herw.'en the defendant and a third perjion relative to the subject

matter of an action: Hutchiii»fin v. iil-vrr. 1 Q. H. It. 13S ; Richards
V. Morgan, 4 B. & S. &41 : papers obtained from experts, by arbi-

trators for their guidance: Ponfjord v. Sicaifu. 1 J. ic II. A'X'i-. state-

ments made to a reporter in the employment of the proprietor of a
newspaper; Davit v. i^hepstunc. ZC* L. T- 1.

liaiiker's books are aot privileged from production, whether the

bank he a i>arty, or whether by a sulip«ena ducet tecum production i.-^

noiiiiht from the bank as a witness: Hannuin v, Mcllar. 18 P. It.

lS."i. (.'uHtoniers' accounts are not privileged at Common Law. nor
under our Banking Actt : Jb.

('orrespondence between co-defendants after suit, is not as a gen-

eral rule privileged: Hamiltnn v. Nott, L. R. 16 Eq. 112; see al.so

fiankeu v. Mexiuuirr. S L. K. Ir. 241 : Hvy v. De la Hey, W, N. ISSS.
UH.

Where a diary that woiiM not have been protected from production
has been lost, extracts made from it since the commencement, and for

the purposes of the litigation, are not protected: Land Cnrporatiov of
Cfimida V. Pf/Wf',n. W. N. 1884. 1 : see The Piifirmo. i> P. Tt. iV

Form of Affidavit.—The Korm.s 1!) and 2*). given in the Appen-
dix m. & L. Forms. Nos. r,iH. .%<r.K should ho followerl. "The statu-

tory form is the rijrht form, ami is mrendefl to be the ronimon form.
The nffiilnrit of .ioruiiient- i> inrende.-i now to be exhan^^iive, and the

form given in the Act is so "
: prr Lindley, .T.. W. X. 1876. 30.
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for form of nllW,.vit where two plaimills have Ji«"™ iMer^at..

.,,. /-enAiH v. Oionnell, 52 L. T. 083, io note to fiult 41,4.

ne affidavit nm.t jive such .li-«ription of the documents which

,i.>. iiarty object, to produce a» will .ulBciently identify th™-. V«K »r

"l"c™4ri U J. fhv. TT4; JJaWT of 'f""'"! v. Cox. 'Jf Ch. D. U7S.

V list may be given -etti.ig them ont in the same way a. the docu-

,V , ' "hi.h the ..,111V - not "liject to produce; see llauvelun v.

liwc^tt l-.n. U-J-: Halfn,,,, V. Cicir. 17 P. B. 4.4; Fm.er v.

[I'nue Im. Co., P. K, 45.

1, i« obvious 11. lit n niiiiof sp.fili.iuiou of the .lociimvnts in the

ulli.lavit might often .lefent the elnlm of privilege.

The following descriptions hQ.c therefore been helil sufflcient; "A
inrrcsponden.-^- l>etvve.-n the plnii'lilf mi.l his predecessors m title on

.... one hand, and their respective solicitors from time to time on the

..lUer"; i».c« v. Morgn,: U. U. S fhy. 3<!1 "Certain documents.

Liters and correspon.l.'uce which liave passed between my legal ad-
,

vi,ers and mvselt. an.l .er.nin instructions to. nii.l opinions of counsel.

;;„ich are numbere,! .--.-Til iml"»iv.- «";> "r, ,,"'1.
';';,, '.'\," Ci™

marked with the letter .\ and initiaM by me ; 3.. * . . «"^™;
.»i,rn- Uoi-rij v. Kdirnrdt. 1.. .Vpp. Cns. .ilXI

;
«»././. v. II .H...m".

1H.I3
'• Q B. 431!; IVJ L. T. 4-J7. " Bundles of letters' is not a sufli-

.ient description of correspondenc.' ; Hawill,.,, v. Salt. L. K. li.

1-n ll'J- but letters may be so ,)escribe.l _with silBcient

lecription to identify them; 11 ../(.•. v. l-ml, M I.. J. <
liy.

"u" Too prolis and voluminous an alBdnvit may be ordere.l to be

l.ken off the fil.s; 11... W. X. IHXJ. 131!; "r the party fi.ng it may

I,., ordered to pay the costs of it ; //il( v. H«rt-Dai-u,. 20 Ch. 1>. 4.11.

It is not sufficient to mention bundles (-..ntaining a large number of

...cumeuts. am..i.B which the dep..,ient thinks one or twj, ni.ny be

material; an affidavit so frame.l may be mdered to be taken off toe

hies; BoKofl v. .\«(.i/ l-<i«il A C',1. Co.. SI L. T. Jour, .ns
.

^\ .
N.

ts,s7. 143.

Reference generally to letters, et, .. as filed in Court "n -ertn.n

.[.ecltted applications, was hehl sufficient, without scheduling the

liirticulars; Lj/oii v. Meliaii. W f. R. 55..

The affidavit must also I see claus. ". assisii a rrasmi for i.bj...>t-

i,.g to prmiuce the documents, au.l v.rify tile facts upon winch the

claim to protection is bas.il ; IlromI, ,, v. t:r«l,«„,. U P. U. 4..1 ;
(,ard-

„.T V. /n-in. 4 Ex. P. 411: llVll, v. Ea.l. .. Ks. I'..l"'>; «"'"''" ;'

„nm,hrim. 2(i Ch. D. T-'4. It has be,.n held suffi<-ient t.i swear to

the best of the defen.laiils knowledge au.l belief
;

-l/j"'' 1- ."."'.'"'"

.»,„». but see Jf,„.l,, V. ;),,.-,c(.. S DeG. M. >V C.. 4,1,. It » nlsuffi-

cr^nt to swear c,.i..>r,illy that the .locuiliems me pnvllof o,l
;
Gdrdiic

V. /rriti, 4 E.V. I>. V.i.

Where an nlli.lavit of .locunieiits ha.l be.n tiled, setting out the

ii.imber and the .late-, bin not th.- parti.-s. to title .leert,. it was held

tliit as the •eils were privilege.!, the Court would not order the

names of the parties lo the deeds to be set out: Tniilur v. Oliver. 4j

I.. .1. Chy. 774: 34 L. T. !«l'.>.

Where one document only wa« mentioned as " a certain document."

.Ti.d possession of others was negiitiveil. the statenienls in "I ol,.i,H-t

to produce the said document: (lit the naming or pro.luction of th.-

•I'M document might t.^n.l to criinin.nte me. or wonl.l te-i.l ro bring

n criminal prosecution against me for a crime of which I am ui f.ici

i"i(..<'eiit. but f.ir which 1 nii^lu l"' ci'imiin.riy ).!..>. ..iii.'.l." wer.- ii-I.I

601

Rtae UT.

Kxample-
nl Mint.

li-,lWiil

.J«tl;.„

> pr...!,,.,-
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(Lull tar

I'OXSOLIUATEII ULLE8.

1-iirther

mil t>«ttpT

iffl'Uvlt.

III- -iiijiiifut lu
•

!*i)»'iit.v
'

til.' iliic-umelit witbin HuU 4'1". uini t-

HI- ,\ iloim of inivilcgi!. though no information ivon given »» tn th.-

iliitH. ii.iiuii. iir iiinlenl». "f ili.' iloimufnt: Vaimi'kl' \: Ix..". 1. )

It. xa.

I'orlion. ot booll» iirodnceil. tonlnimm: nitri.. mi r.'l.vmit t.' Mi.

iiiiittiMi. in i|m>»tion. uiny In- ailii««l to li.' '.''"'•' "1' i": .J,'
',""'

-.-,(1,, 1>. -JIT. Il<»!lh V. (J.inrlt. W. .N. 1S,4. .'Jl: 1H,.I. .11. -/oiir.

V. l»dr»ir.. r.T 1,. T. »43; .'.» 1- 'l'. tml : ot- ,vlie.-.. l»»li. at-,- ,u .»-

ilw iinitioni. not rflevnnt n«-.l not li- n.-tiiall.v «ealnl tip. hiii niay li.-

t.-mlioraril.v .ovef-il up Juriui! inK|i«-ti,.n. ami- "'","'"
;"';,™/'',;\

ne<-o..ary allidavit may U- ordered to be tuadf- .o a. t.. pr it«-t il,.

!Ipi„isl,/p,irty by oath a«ain., the 1«» yitty of a fel-vai.t !|or.,., .

twilH! i-uv.-1-wl up: Orahilm v. Siillmi. 1»1)., 1 < li- .til
- ''• •'- '- ••'••'

Ax til tile com-lujiivt-iiei's of till- athdavit, i**-.- iii/r".

Motion for b.ttep Affld.Tlt. - Where a vlaim to pr cti-n

from production i. not sullit-iently made out bs;^the a Bdavit ot. pro. „
-

tioii or wliere. bv admLsion. of the party who made th. alBdaMi. i.

made ou, that other .loi-ument. that. tho.e >'-
^J;';'-'^.'" fur.

-"

ii,»..i-»«ioii m power .it th«- party, tiie .ourw. i« to leiiuire a luitl.

Sml Ye er a li lavit to lie made. If on the motion it appear, that th-

°
I u, to l.rmi-.tion is not autli-H-ized. or sulli.-lei.tly mitili- out. or rliu:

l." e ,re.l.-l.. liber do,.,ime„ts. an or.ler will 1»- made 'iTM'"!-" "

tiliim ,it a better athdavit i.iakMiu .be further pro-iui.i.m «ln.li ...

It i» irregular to g.i into the merit, of the aetiot.
".V.f .^J'j™ ^';

,'

Letter atfidavil ;
.l/»rn, v. /-JUa-arJ.. J.1 g. B. II. -><.

.
HoJTma.

Cnrar, 17 1'. K. *«*

\ ,e<-oi,d apiilicntion for a lietter allidavit on production i^« ™;";7-'

where no objection is made on the brst application to the non-prod

n ot . he d!?iimell,. it, .pie^tion. ihe se.-ond motion -t^'nB -^

upon any material «hicb did not e.i.t at the time o the flr.t m

tion: BiiiKjhtim v. Citizcv, /luuraiii.- Co.. H I. It. 11".

ttiilavit

|irop<r

ml-

Affldmrit on Produnion, wh.n ConcIii.lv..—" her.- the .Ih.i

meius an. p.-..|.erly ideutified ami ili«-rili...l. and the Itround of pn.ti.

o sulBciently siated. if it i» a .alid itround. the alhdav.t .s ^r .n.,

C- conclusive a. to the relevnn._>- o d-'""™'»-
"f,,''"" 'f

claimed. HriricA-,- v. «r../..™. 7 (J. B. 11. •""„"'.'"* •^i°'"-,,','-

Co. v. O-ojl-cH. :W L. T. :l.VJ; Uulman v. 1 ,««». 31 « '?;
'''"-<' -

T. 7;!ii. and it cannot be contradicted by counter affidavits l'"y_:

„.e al»o llnll v. VVliman Ha«h»n, ( o.. -Il < 1. I'-/"",- p^"*'"'
.

117i,-.-l,T 17 O B. I>. I'll; Mcllregor v. .l/c/)onoM. 1. F. It. "1

,
,',^"-. Winlnr,. ^X^ g. li. 1'- ^-'- 1- App. Cas. 3C«.: ff"/-""".

CrrLr 17 V K 4m; lait the llaster or Judge may see from ih-

na .™e o ,l,e'ca«.. tiiii. .he party has m.sconceived the effect ot the

.""uments. nn.l may therefore disregard or refuse t" "«J.pon 1.
'

T Home /»., Co.. r. I>. li. 4.-1. «c Pickfrno. 2o < b. Tl. 24. l/'-'i J

(' r Co 1S.I7 ' g B. (H I but see Lesly v. 'ore. -1-1 »• '' <'•

-,'• r T Tf' where it was hel.l that one document beinB shown n.u

'i^^i^.- ;—•'o^^:r:;;;,n:!^r i^^^}r^.
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J, CI,,-. KllT; Imp. L„„d < "'' ''°''V, ".
,.„ ,„„„i.- Smedt... v.

„ further »fflda>it
""'"'^^"^'fj". f.„„,„„5„(, f,««.KiVr, v. /•.....,..«

V.leprop* Co.. -» i*"!- •'"";,, ,. „ „„rf. IWC. P. U17 ; Imt when llie

ilnll V. nrr^rr. 17 C. I.. T. (Oct. N.l U..

|<lfti*-Mllll t'roM-

nnollier for ilisrov er}
. ,'"''''"„„„„

,,i„ ,„„ai pjamination for di.-

,v..uld. hoivpver. s,.em ''"«' ""*;
.''''°''i„'

, ',„, „ the correctness of

sard to any """
J

''. '"'l-'p « ofig . Dr,.,d™ v. Smi(». 17 T. U. at

.i„„ hv a Jndre of Document, claimed fo he la-i

Inipectlon by » •'.""'=',"„,
,„ |,„j.,. i,,,,^ a not niiooninioo

prnetiee. on amplications respct nB <»'»

"J
'^'

; ;„. ",„,|cp- an.l where
npon whicli a ouestion of

'""'""-'JJ''„ ,. .,,,,„,. „nd hi» dec-ision

1,, consent, the documents are »"/'''"";",' '•''',',;,"",
.. ir)„(, . 1

,i„re„pon taken. "" »PPeal l.es ro,,,
1^1, ^ '

, . "..^ ;'^^ , , ,., r,"".;

.). n. I.. 4a7:,see also "»;*'•""
;;,,;V;'^e'•''" '^'''•'^"• 1- '•

ir;:,^"m;''u ;r;s;^ho;;'vra,:thorued ,„ an ".--,^-1;^;.

il;,l,'
() ;1V r. V.< „ 1-2). rndcr ih.. Ontario practice tins ."ills'

woiilil not seem to tie authorized.
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Altttlavtt on
production
nv a cnr-
pi >ration.

CONSOLIDATED. Rl'LEt».

laupsotioB by tk« Party.—An looii an (li>cuiufiii» nn- pi-ixluo'd.

. tbi> '>]'i>ii>ite imiiy. nt wb^Hf initance tbe protluctinu is ()ril>>rt'<l. i.

HDtitl-'il tu iuiip<>ct ib«ui : >Mn> Itiile 4U4 : but wli«re there 1h ^tiimc i>i<-

Itmiiiiiry iiiientloD of la^v or (act to be determiDcd, od ipvvlal appli-

ciitiou, tlie i'i>;ht of inspection may be postponed until after the <l

-

t"i'itiiiiniiiju «*t' Hiicb qiiPtition: ie« Kulen 'JoU, 4*1!; Ue Varterrt \,

Land s.vuritu Co.. 70 L. T. a'J3 : 41i \V. H. 104 ; 7 K. 16.

Coata.—Ak to tlie cuHts of vevtrnl miccpMive affidavits on pr'j.iui-

tioo tty tbe »auiv party, see Baldwin v. tjuinii. M\ P. II. 24H, wlier<'

uuly lii* ii^>-r nfh'iflvit. and thi> extni £n|ioM of HutHfinifnt nffi'invit-,

were allow t'll.

46A. Wb^ru the party requireil to produco iloouinent>

is a corporation the artidavit shall he made hy one of it-

i.tRcers. and may he according to Form Xo. '20. Con. Riih'

511. nnienileiL

Thftf .n no >luiilnr Eni:li»li Uule. but the Rule i* in ooufnriiiit.\

with what wiiw tbe prnctice in Chancery: see Dan. Prac, 5th ed.. p.

lUTi, nmi casen there cited.

A form of ntfidnvit by an otflt-er i-^ given in ibn Appendix. No. lio

I H. & L. Foriii«. No. 505*. This affidavit munt be made by ilit^

proper officer of the company, in complinnce with -an order In tli"

usual form.

Where n bill ivfif tiled l)y t\ Republican government, the defenilnni.

having put in a suthcient nuswor. was held entitied to the usiinl

affidavit at diKUments. to he uiiide by one or more nf the MiiUN .'i«..

(»r offi<eni. of the government: Rtpubtic of Libvna v. Imperial ii'nik.

L. It. in U.]. 170.

It wag held unreasonnble to roriuire a defendant company to auswtr
interrogatories, through a former director who was interested in the

plaintiff company, the Court intimating at the same time, that ''ucli

person niight be made a defendant, and discovery thu8 obtaine<l

:

M>}>'cli>">trr Val dc TravcrM Paving Co. v. Slagg, W. N. 1882. 127.

Notice to
iirocluce

iloi'iiuienta

referred to
in pleAil-

inicfl or
^itl'luvit.

460 (1) A party :shall be entitled to obtain the pro-

duction, for inspection, of any documents referred to in Hio

pleadin^rs or affidavits of the opposite party, by giving a

notice (accordintr to Form Xo. CO) to the -olicitor of -^nch

oppo^^ite party, and shall he entitled to take copie? of such

documents when -o produced fnr in^ipectinn.

(2) Any party not pmdncin? any dnnimont in compli-

ance with such notice, shall not afterwards he at liberty to

use the documents in evidence, in the. ca;i-e. matter or pro-

ceedin?. unless he satisfies the Court or .Tudjre. as the ca^e

may be. that he had some sntlicioTit cause for not complyinir

with thp notice (n). Pipe Con. "Rules ol4. o'i'^.

Claupe ll* is a 'liehtly abhreviatM form of fornitf '""on, Itnle .114,

and clau'ie i'2* of Con. Rule ."»!.">. which two Rnlec rorveppo-ided «ub-
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'i< Il>. »."". anil :i."i)t. rxctvt timt the K.n». »»J« •••.

In wh'-'i en*** the Toiirt nr Judup iimy

pvlilflKc on i*iirli tfrm* n<* rn co-t^ iili'l

",'.::i''"'"t
::,?«°('')'tbT'w<>rd:MlowTn,, .bid. .«:m to b, lu„

,„ ,!,. |.r""'t K«''- »»'
,

"IrrwlM. «. the (.'.mrt or Jad,e .h«ll think fit,

>i«. nil'™ to Hula -lUl, »nd 4«".

!„ ll,M«r V. ll-*.ii-o//. t:. 111. I'. l',;i- r'"inili» " '"' ii""l.' I\v

l„,m,an. J., lo the elt-ot thnt .ulllcleiit c>u.e " for not .omplyinj

V , nnti .. hv defendant un.ler tl.l. Huh would h.-. thnt the de-

Vnl hid not m heen deliver.tl. rhi« lirtuii, «.w n..i npproved

Tou tr V Icatl,. -a l-h. I.. W. where It <..- h..ld ,h,,t a detendnnt

rnrtfp ending, and the hnrd-n ..f -hew ins ,.e .. ..n the party

Jom Uon. in'pectlon i. demand.. I
..l.o that the / »/. applie. not

onT between the plaintiff and n ...fepdant. hut al.o helween eo-

rjndan" There I-lndley, I,..l.. .aid: " Th.re i. . material dii^

,X between ordinary di,eo«;ery, „n,l di.eover, ... .l,K..,n„.,.t,

referred to in the pleadings ..r affidavit, .\nd Jc-.».l. M.II

I>.<.i iit«

r».rtrrrt.l In

l„ |,l">.liii^-<

iir atfiiUvU.

t*aid ;

The defendant may »ay • Vour cose depends partiv on a set .»f

rtot.umema'"w"hrch yon have set out uicorreelly. I wish to .e.. Ih.-ui.

iraiar be that I have made admissions which wll nnt me out . t

Uou
"

I wish to see the documents to know wheth. r I have made

^ ""admissions, in.l it is important for me to see them before '

mt in aw^efence.^ 1 1 .« reason .nood, why the defendant .<hou d b..

a lowed io .«. then, that the plaintiff has made them part of h.

,tatTO.eat of claim;" and see lhamo«i ]/fl(c« Co. v. Ilmrk»h»<;, I..

C,i.. 1 l>. I.. 11.
5"".

Where a document is refcrt. 1 to in an offldavit. of which a copy

is served to be read in answer to a motion, the opposite party is

entitled to call for the production of ',''' -I"™",™'--",™
^J'T'b

affidavit is n.'t Bled: Hi Fcnner. 189.. 1 Q. B. bt.7: .1. L. T. 3.8.

The documents need not be particularly idenllM. or referre.l •

but if more compendiously described by gen.ral words, they

within this Kiilf. and Insiiection may be ordered: >.milli .lli

4S I,. T. Stltt. A letter referred to in particular, of I'laim.ff , .Oaim

is a document within the Rule: Cos. v, Fitmemld. W , N, 1SSH. 18,

The reference in a pleading, etc.. to a document in nspect oi which

nrlvilege might otherwise be claimed does not render it luihle o

iuspectionnmler this Rule, but if production is refused it .^nnot be

used in evidence: Itobrrl. v. Opprnheim. X lb. V. •

Manor nf Brum v. Coi. :« Ih. 1>. n.«: /•'•V v. < ./..,

Tii. and r;rrrn v. .Iiaeii. 2 I'hy. I'll- 13s.

Inspection of a foreign judgment was refused in an "ctjon on a

indgment brought under the old procedure: J/ntt*Ki» v. /)c/coc/,.,, 1

riia^ "a, I Court 1 123. Inspection of a mortgage deed was refused

to a defendant, who wished to Bnd from it tlie amount in order ,o

redeem, the idaintiff undertaking to give in a week a sta enieut of

principal, interest, and amount of costs, ''n'.l "',"•; P"
'I'"''''"™

"f "!'

other subseouent incnmbrnnceB : .Inon., J (harl. Ch. ''i- ',;," •>;

.1/iddIemMs. S 1', U, "20. In

fall

also

il. .lour.

other subsequent inciiinli

IhTli '23 but see cotifro Emmetts

late V. Poolm. VV. N. 1870. W, an action for brencli of .-.nenaut ui

a lease, the defendant bad made an assignment oi one iiud vided

moietv of leasehold i.roperty. consisting of land, brewery and fistures :

the piaintitf having applied for an order tor inspection ot docuraems.

and the defendant having objected thnt the documents related solely

to his own title. .\rrliil)ald. ,1.. made the order. liecausH ,i was a rasr

o? ai, nndivide.! „.oi..l,v, il,.. interest m which could only I- renli-,c.l

hy the umtriiet of tl'e whole property.



696

Ral««TO.

Noiic

CO>i*OLIUATEl> IILXKM.

An t«i liw|i*iiitm of n r(>iu|niii> <• iKtuk* liy a Hhari'boldcr, •**• U'

Ln.i>i ru., n lb. I>. 2.'iti.

fonn off llotlM.— Ibi* torui uf notice iteMl utily Iw In laoKUHV''

Nulwimniiilly mTnnlmu u- l-'omi <Ht (11. te L. F--niiM. Xo. ."d'Ti ; /^u/.

ll.**.*l. lull llii- iiriHwluw mu«t Ik- lunirtliiig tn liul> 4<l!i hi uriitr i .

cutlllf ti» iiiM*"-"*'"" "' 't»* il'K'mufiiU ; a notkf tu Iiihimti oii rlii

roll<>v\iiiL' uioi-iiini}. wuk Mil to 1h' not auibui-itt'd, iinU tlid not r»iit<'i'

mn riwlit 10 lui-i"''*i : Ur fnitit Co., U Ch. U. WtJ.

Notice to Frodttoo at tho TrUl,—Thf forin .if ilie u«uiil nuiu-.

tit |>n><tii<v diMii K'litn III tlie irlnl i« No. U'J in (he Appfndlx (H. Jk

L. fniiiu". Nm. tvsit..

A» to tlif pffft't lit uot giving a proper notic*- in produce at tin'

riial. «ee >mi/!; >. »*"//. "'1 K- "I". U^ :
'^ '' •' *V- »ii-

:

"li''">

parol fvidi'iuf wii" not ullii«.*l w !»• i:iv.'n of a d.Kniiu'iit in rt'-pi-. i

of Mliiili ft propi'i- nor ire to pnnlinc bud not I n iiivi-n.

Gopios.— Iti II prii|»T cftHe ttit> Court inny niittiorlzi- n party t<>

make pUotoariipli!* nf tliv 'lorutiieiito prmliioHl 1»> ili.> nppMHite piirt>,

due precautloiw Iwiiift lukfO lo pr<tvld«i fur tbi- wiift'tv of tlu> diKii

ments; LcKis v. Loutirgboruutili. lSlt:i. 'J g. H. IIM ;
m I.. 'V. ^."^1.

ExLibita.—Irrenjiec'live of iiny (nifniion as to di-H-ovt-ry. pr<>p'Tt>,

nr priviieire. if ii doi-uiuent ix made au exhibit tu un nltidavit. ini>

perwou wbo ban tUe ncbt to luhpe^t and take roitien of tl»' ntlldavii

lian a nimilar rigUt nn to the exliiliit : liv Uincht-h^v. IXU.'. t Cli. 117.

PHtUobo.—Tlie mime rulen that govi-rn tin- riillit to itriMlu- lion ni

documents, are jreneniUx iippliniMe wlieiv inHjifTiion is *uugbl :
-••

Vhfjg V. EdttoiH'-'iv. '^J. \ifn\. IJ.', niid notes to UiiU 4m: atul ->.

(except in tin- «iiM- of exbiliii^'. ilit-re is no rinlit to iiiiiptctu.i> of

dociimenlH an to wliicb tlit-rc \s no ritrlit to diwovcry; i'mtrnl An* *

{lAmit'ih V. KoMlir,, Tti. fo.. '_•» Sol. Jour. :\\Mt: we :»3 I<. J. y. IV

'J3(i; but wlien- a document i« referretl to in n pnrtyV pleadinn it i-

snhjm to pn.iiuiliiiii by liim: i^uilUr v. Umtl'ii. 'Si <'h. I>. 4». fift;

ItuiHiond Mutrl, C. V. llavkvahury Lumhi i Co., 1 <K I*. U. .'"".

47». Tlie party to whom stioli notice is jfiven, sliall

within two (Uiys Iioiii the meipt thoroof, deliver to the party

giving the same. i\ nutioe (according, to Form Xo. 61). stntinjr

a lime within tliree days from the delivery thereof, at wliiel-

the ilof\iiiienl> may he in-ipeeted at the nttiee of hi» solicitor,

and siatinjr which, il any. of the documents he uhjects tu jiro-

duoe. and (in what ground. See (_"t>n. Ride oHl.

coiui-jiiv Knjr. (lss:ii n. :ir.;».

The former Con. Kule coiitaiiie<i (following in that respect the

Enp. It. ;{•"!* I special iirovisdnn makliic the notice appliriil)!e to docu-

ments nientioneil in iin iitHdnvit on production, nnd the Kny. K. has n

special iPiovision rehitini: to tlie inspection of Imnkirs* honks, nnd

books of ncconnt. etc. in constimt U'^e at tlieir nsuiil place of (iifitnd\.

The present niii. liulv Ml'.t. nnd 47". oidy apply in ihe ca-ie ..f do, u

mentH mentioned in phM'linc<. or iitfidnvitK other than iiffi'lavits on

prwiuctfon.

The course to obtain insjiection of documents prrxtiiced under an

nfiidavit on production will Ix* found in tlie notew to Ruh 4il4. p. 074.

For Form No. (11 nf Appendix, see II. & L. Forms, No. .'2.^.
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FUOULCTION Vf 1>IKI .MKNIH

4T1. K the p«rt) wrved with «uili ""'''
'

.uel. uot.« of th.. time for iu*p..ct,ou, or ... t

,„ ^ne .uch in»p«tiou. the purtv >W'»m<

a .lu.lge or the High Co.irt (..r «.i ...

Set (.'on. Uiile •'••"

,.,«Unir»: "^ nntw lo lluirt 4i", "H'I •"'•

'

\[ ll'li'tion (or hr^acb of 1-™!... lud.m.nt >y,.n, "y .M-''-,;"^

,hut tl... matt..r ivn- ..n. lor the di«rm
^^^^^ .^ ^^.,,,^|,,

'"'„,
h.,. ..... r.Kbt to m.,„.,.t .W...n.on,.._|h. ..on ,.r rt,

,„ both partiw: lln,ir« v. /-«", K. U- "• »• -•='

4Ta. If the party from whom iliscovery ..I imy 1<,...1

„,"ltti.n i. 'ougl't ohjcct. to the .un.e. or =tny l"t

,e ^ h fo..rt or a .T„dpe. it .ati.ficl ll.at the r.ght ...

. tocover ..r inspection sough, .lepen.l. on the .leter-

™ r <^-any isJ or „ue.tio,. in d-i"''^ - ''^ ^ ^^
or that for anv other reason .t is -J'^'™'''" ,*'^^', ""\

'

or question in' .lispute should he cle.en,....e,l lx.tore .lec.l-

"„./ConThe ri^h to the tliscvery or inspection, may .-r-

Iw tCsuch i.:f.e or question he dcterntine.! first, and r...er.e

the question a* to the discovery or inspoct.on. Con. Uul. -.M.

Sam? ns Ktig. liwffl., H. :«J.

Th, rilht to the discovery or m»i.ection of .locument- '""r
'.f2,/

6U'

171 *Tt.

W I It'll

iiini»''li<"i

..liji'-tfil I"
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Eola 471.

Iriativction

o( Awn-

'
)

'

Vi Cb. P. [i~7t: or on whether nn alteration in a will, upon which the
rights of thp jinrtii-s {Iciiend. -nan validly mnde : Hunt v. Biirhir. 12
P. K. 4(i7; or on the validity of a patent: DickeinoH v. Radcliffr. \7
V. K. r»S*> : or whether the defendant was actinif aw a trustee: Bedill
V. Ryrkiiian. 't O. L. R. 670: and. in such case, the Court, or a Judi^e.

may order that question to be determined first. reseiriDg the ques-
tion a< to (li>:r"very or innpectioii.

A plaintiff partner Ic entitled to inspect the partnership books by
hid agent, where there is no rent<onable objection to the agent so
appointed, iind the acent undertakes not to use any information so

obrained excent for the purpose of confidentially inivisinu his prin-

cipal: Bevan "v. Webb. 19(H, '2 *:\i. 59.

In an action for an account of profits made by the defendantit n->

the plaintiffs' nct-nia. the defendants deoyinfc the ajiency. the Coui-r

decline<l. until after that 'luestion should bo triwl. to order ijnducti'Ui

uf rlip invoices of jroods sold by third persons to the det- iHniits, aii'

re-sold Iiy the defendants to tlie plaintiEEs, the defendants havin-
sworn that those invoices had nothing to do with the i>oint at issue,

and that the disclosure would be injurious to the defendants if th*'

plaintiffs faile.' : IVrmwct v. Edicnidit, 20 W. R. ISO.

It was held under this Rulf. thar where a question on exatnin.T-

tion is substantially answered, a further answer oupht not to h.-

required when discovery would be oppressive: MrGregor v. McDonald.
11 P. R. 3S6.

In Rr I.<i(ih. It'iinliffr v. Ln<jh. <1 C'h. D. 2'^P^. where an executrix

disputed a horse dealer's account, and the dispute was whether nr

not certain horses were sold nn commisRion. the Court refused to

order the horse deab'r to disclose the prici's. as being immaterial un-

til it had been decided that the horses were sold on commission, Thf
question of liability must be one which is severable from the ques-

tion of damnpes; see ElHn v. Clarke, 21 W. R. 447.

In a suit by an alleged next of kin to an intestate, against the

solicitor to the Treasury, to whom administration had been granted,

it was held that the defendant was not bound to make an affidayit "f

documents relating to the estate, until a prima fade case had bw^u

made hv the plaintiff that he was next of kin: Lan« v. Oray. L. R.

1»> Eq. ".2.

A person who had acted as the foreman of a manufacturer's busi-

ness, filed a bill against the mnnuiaoturer. alleging that the plaintiff

was to have a weekly .snlnry, nnd one-sixth of the profits of th''

busine«is. and praying an account, and payment of one-sixth of th''

profits of the business to him accordingly. The defendant by hi'*

answi-r ndniittefi a richt to n weekly sjilary. and to one-twelfth <>t"

the profits of the business. coupIe<l. however, with an af reement "ii

the part of the plaintiff, that the latter should take tht statement"

of the defendant as to the profits to be true, and should not ask foi

an nccount or (;np«fion the business transactions, or b** entitled r-*

examine or investigate the business hooks: it was held that be wn~

not compellsble to produce them before the hearing, their productimi

not being relpvaut to the issu*^ whether or not the plaintiff was I'U-

titled to a flfrr-^p for nn account : Turntvt v. Jinyl^K 4 Pefl. .J. Jt

s. :i32.

See also Pnrk- r v. WrlU. 1« <
'h. IV 447: ^ynf>d v. Italian Rank.

'M T.. T. 2".: nnd other cases in nntes to Rtih' 417. p. <>»3
:
nNn

J'.hft.t V. fflmr.-.. r.) (h. IV :17)>: FuaJi''}' r. T'-Hir. 1 Q. B. D. 141:

H'* rnrtorrf v. J.mi.i S<nirHv Co.. TO I,. T. IliT. , 42 W. R. In4- 7

R. 1«.

¥ ^



WtODlCTIO.N AX1> INSPECTION OF DOCUMENTS. (i!)9

4T». If a pai-ty fails to comply with any order tor pro- K-J,^ ^,^

auction or inspection of documents, he shall be liable to^^^^^

attac-hment. He shall also be liable, if a plamtiff, to l>a^9,|„„,.„,,,

his action dismissed, and if a defendant, to have his defence, »n oni., .or

if any struck out, and to be placed in the same position as

if he had not defended; and the party who obtained the order

for production or inspection may apply to the Court or ^.

Judge for an order to that effect, and an order miiy be made

accordingly. Con. Rules 530, 6-18.

Taken from Cly. O. 144, and 41 V. c. S, s. 0.

Compare Eng. U^^l' «• 3»i3' "l"''-'' >>' » the same effect, except

that it atao refeM to anuworing interrogatories.

See Uiile 454. and notes.

Thi. provision does not seem to appl.v in case ot disobed.e.iiv of a

noti« to produce given under Hole 448: see Merchant, Bank v. P,«-

son, 8 P. K. l'-'3.
,

An or.ler for production need not now be indorsed with the warn-

iiiB to the party, somet.n.es employed under the former Chancery

PratScer rL.»« V. faU.,. -IX Ch. U. ;!(»1; ll'.H«c. v. dmh^ra. 11

L. R. Ir. 30!).

It is otherwise in England under Eug. (18831 R. 5,3. even in case

of an order for production which may l.e served on the solictor: see

aamndn v. HoHm, 20 Ch. D. 740.

\n order for production or inspeition need not be personally

served ?n orde to make a party disobeying ,t liable t„ attachment;

ir is sufficient to serve it on his solictor; Ituh 4..i.

474. Where the application for such last mentioned s.rvi™o<

order is made bv reason of default in production of books -.«.,,

and papers in the Masters office, or pursuant to an order .„*d.„,.

to produce, or in carrying in accounts, service of the notice

of moHon upon the solicitor of the partv required to obey

the same, is to be sufficient service. Con. Uule -rJl.

Taken from Chy. O. 2*.)6.

The application referred to in this R«lc is one for an order abso-

lute to commit for non-production of documents in the Masters office,

or pursuant to an order to produce, or for not bnugmg
"."J"""*"-

Service of a notice of motion to commit is generally reqinred t^^^be

!^r°";^D:;:c;"w;-N:''i^-ifrand";; «iibm-s niy. pr,io8-b;

hu 'tht «r makes an exception to the =™ernl rule in the cases

. flnrndnt v. Ilnrndrv. 11 V. K- ''
•
-i ' '-

service of

notice of

motion.

nipntionpd : /^ Huriitit

J. •S^H.

FmniTly, ihf

eoiircf* wns roti

2 Chy. Ch. 1-

bin two clpnr dny
; !iii«

of motion to c-oiiimit for breach of an ord«>r of

. h^ p clfnr four days' nnlicp :
droy v. "'i'^'^''

s.H- Exchnugr Hank v. Xrvdl l'-\ *^- T^- J- -"'" •

notice seonis now sufficient- Ruif "h^-

p.! t

.Motions to comn.it for br.»ch of any m-d-r '^( -nnvs.. .-r I'^l^r
'^;';^';

hv n .Indpo in Charnhfi-s. or judicial officer, ii.ny he mad. in ( hnni

bPr" but motion, to ..n.mit for brench of „ny J";'*^'";;^^/
,. ^ ^ .

,,„.|.- in Court sh.mM h,- nmd.' to a .Tn.l-rc m Tnurt
:
-p" >uuil,.' >r}.
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V Uarc l.'i I'. R. Sf-l. SSI : llobaU v. ilf/iiotviii, 21 Oiit. r.Or>
.
Hi rr..

V. OoiiMoii, 21 Out. Apii. 14 ; ind notes to Rule 4M.

A motion to connnit. when made in C'liumliers. must !« innili' liefo;.-

B Judge; the Master in Ihamiiers. or l.o<-al Master, luis no Juris

diction to entertain it: i^eefe v. Ward. 18 C. L. J. l'";: "T ""'';' *^

(11, 4!l: liut a Ix>cal .ludee would appear to Imve jurisdiction wIm-p

«i(ff 47 (01 applies. See also notes to Huh VA.

On iiiolious to cjuiroil tor non-produrtion. or for not liriii::inL

ai-iounts into the .Master's oHice. the .Master is to determine wh.th.'i

tlie iKirtv has lieeii suffleiently notified. 'I'lie Musters ceniti.-ni.. ..i

default is the onlv evidence of defnnlt whi.h is neeessnr>\ or c;ii._li.

used: PaTtf,,, v. Dnidc«. P. R. 83 : n ilMn v. W.(.o». i P. R. ...
,

hut on motions to commit tor non-proilnction in the iiroper oliice uiidev

Hulc 407. it is necessar.v to prove th' due service of the order, iiii.l

also to prodnc-e the certificate of the proiier officer that it has not l» en

complied with : /6,

It is not necessar.v to serve with the notice of motion copin- •

the affidavits intended to he used m support of if :
Hnnnu

llac, 18 V. R. ISO.

The certifirate of default should Is'ar tlie hif-st |..»sil.le date

.s-o„,crrtflc v. ./..j/c. , 1 Chy, Ch. 2<12. Such a certificate may be read.

thoush no notice of readiap it l.c pvei. :
l(«/(.,cj- v. I'lunkctt. I ( h.i

Ch. 381. Hec notes to Rule Km.

Where the order lui> heep compli"! with, after notice of iri.^Iinii

served, the motion will he refused. Irat the applicant will be entiil,.'

t„ his cists: .i;.i//..cj; V. Vhrnk-.tl. »upro : Btrrv v. Woorc. 1 (li.v

Ch. 1(17.

\n<l even aftei cinimiittiil for noi lirinRinc m accounts, tlie pnrtv

is 'entitled to !» discharped on production of the Master's certilicit.

, ihat the accounts have lieen brought in. and the sufficiency ot the

sccounls will not he innuired into on the application for^ discli.iriJe.

nor will the payment of costs be mnde a condition |,rei

discharne: C/.irj- v. ClurA-. 3 Chy. Ch. (17 "'— ""

refuses dtiedience. see Ruh' 8*11.

! Where the party has complied with the order, hut it is contciid.d

that his compliance is insufficient, tlic iiv.estimi ,.f sufficiency umM !«

*1 .letermined. in cases pendinf in the Masters office, hy tlie Mas er

upon a warrant to bring in a better affidavit, or accoun s. as the

CISC may t.e: .IfcrWc, v. (n..ch„m.. 1 Chy. Ch. 2»2
;
and .,v II il."«

V. II i7«oii, 7 P. n. r.T.

But wliere there is ac allejeil insufficient lomplian.c with an ord-i

issued from the Central Office, or l.y a lleputy Clerk ot the In.wu.

,r Deputv or Ixs-al Kesistrar. the question ot sufficiency tnust be

termined on motion in Chambers to compel the party to bring in a

|...ttcr affidavit, or in defauft ihnt he fie committed K».<«

,..«. 2 Chy. (li. lif'.

ish-nt of III.'

Where a party obstlnalcl,\

Huh,

Strvlcv ot

order on
solicitor.

3. Ml!:CF.I-L.\NEIHS.

75. S(;rvice of an onk-r for production or inspection

on th< solicitor of a partv shall be sufficient s.Tvice to foiinil

an application for an attaclmiont fov (lisolioiliencc to th.

order But the part}' aoain^t yvhom the apiihiation is made

may shew in answer "that he has had no noiice or knowle.lp

of the order. Con. KiiU- •"l'-^

^ -
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iiwwji II -tlU esceut that tllf tatter iu- Rul«B
«b. «1.

,„ ,„-,i,i' f..f iiit.-fi-.7Sit.u-ies. <;ii>-. bViau. «^«i t., >ii

.. .;;.„ ... ..» »«*;,;>•- tisTs;:; "~"

,1,, arfradanf. aolii'ltor; Jcj; v. ««.«•!/. -

,„r production ov m^i^Oou i. sewed t.nder Kt.le i-.

notice thev

(nil. Uul.' -v,„.„lects without ivasouuMe excusf " v.i >

tolns client .hall ueliul.l.lo at, .tta.l.Hum.

,'
f r ,li ,overx and as lo pi-oducii"U au.l msiieeUon J-;-i';^,,,

,c..ding out 01 Ontario, ^'"'^ .';';"
;',^.,„ j,„,y, order rj'JSr

„„,. .„, .pphcat>on on 7"«7 //^J ",
J;,, "^.i^latid .n

,„.. ..xa,.unat.on ot the part.e. ^^^^^'^ '

„„, ,,,,„,,

^''"''•rtr:^::dKr:LuS:^:.'^:^-\,r^;hr:^
:r:;t;:;i;-ti..ante.nannera.o,h«pape.^

action are served on the solicitor; unless the touit o, ,pu

: ™!^h..r order to the contrary; and ,C «!-'; - - -

„lHit<.r or hs cannot lor anv reason he served, the ( oiirt or

I,,,,.,. „;„v ord.M- the service in any otlicr tnaimer to he n.en-

,i„„:„l ,„ ihe nrd.r in that hehalf. Con. Kule .r.'t.

S. ,. ii.il.> I" A'lil. 4:1:1. ' «'"- " '•'•"

lhi~ Hair
,.

,

:.^r:r^':^^z£f^^Y'\^^'i^^^

'\i:;:Vrt .... W. ...m ...: .,. .n_or.,er n.. ^ -f-J-,,;^;

I ;::^rHa;r,li^: ^'T.p;^".:':^^^'iH"£ 5.^^^^

,|„„„. „t .•„,nn...ns. ..f v.luoh he w..» n ."".abor
:

If.

n„. . mtrt. ..r .lu.l.c. a.a.v take judici,,: """:;;'
f'!"',

;;';;;,:''
.

sitaati.H, ... place, where e...annnat.op« ;;'""';,'„!,";, Hv
:-'

,l,e resideace ef ,le. par.y to he exa a a,.'
.

'" ' '
, ', ^. I , :,

which amy l>e ,iasi a"'l ooaven.ent
:

l.i'k -
.

/. " '
.1

^-
.^

\ liieal .ic'lu'e af the c.aiat.v wl'ere t « "'""','. ,.„/ , ,,,'

,v.i.K hav jan..liet:w 1, aaike an ur.l.r aa.l.r ih- ' "'

. AliHM)rim&2Mr:
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Ktdai
476, 479

CONSOLIDATED HULKS,

CHAPTER VIII.

EVlDEXCi:.

SUBPfxNAS, 478-48;;.

KVIUENCE AT TBIALiS AND RE-
j

KEBE.Nl EA. ISo'-tS'*.

, Evidence ON motions. 4SlM'.t,s.

L'oiiilissioss, 4U9-olo.

AFFIDAVITS, 51ti-52(i.

ADMISSIONS. .'liT, o'J8.

1. SlBPOEXAS. ETC.

47S. A writ of subijcena >hall bear date upon the day

»hi:*n the --ame [i^s] is;?ued. Con. Rule o69.

Tnk.-u fi-'.in K. 1*. *> \!<". e. t;j. s. 15.

Wbert* a per^"ti r"<iuire<,l as a witness U undergoing imprisonment

for a crime in the ir'ruvincf. ir is necessary to move for an ordei- ro

rlie gi>' <>rnor oE ilie pcisoii fit [n-oduce the prisoner in Cuurt at ib^'

irial : see form of crder. Seton. r)th ed.. 89. Such an order, ho"

•v»-r. Mill not be i>-n«l \vh»-n tlif time for trial is uncertain, until tii.

<-u>, IS -.11 The pai"'i for trial: .ycfc* v. DUton. Tti L. T. .'/.H, iind see

Uul'- 4W5.

#T». A snbptena for the production of an origma! record,

i.r <.:' an Mi-i'TinHl memorial from any registry office, shall n^:

be i-suod, iinl'ss the order of the Court or a Judge is pro-

duced to and tiled with the officer i^^^uing the same: and the

writ .-hall conform to the de>criptinn of the document in

flic order. Con. Rule -"jI^O.

'Jaken from Kule T. T. I'S-X, 'd\.

The application f'»r the order may be made to the Master in Cham-
l>ers. or other otficei- exerrisinp the like jurisdiction m ( 'iiiiniifrs.

lUe applkntion should be j^upported by iiii lUlidiuit slmwitii; ih*-

iiw.^spity twr pnxiucinp thf origiual. and that the production o£ a

certif^ifl ropy will noc he sufficient.

The h'dl- applies in lecoi.ls of the Court, and memorials in the

offices of Ilettistrarfi of Deeds : an assignment of u squatter's right

filed in th.- Crown Lands li<'partment was held: not tn be a record

within thf mpanini; of tlie JtuU: MrGuin v. Stirath. 2 V. C. L. J. 184.

Original i^ap'ts (ilrd in f'ourt should not he .st'iii nwny to !>. u«i d

in evidence :ir a iriiil. unl-'ss it is jihowti that thn prod-irficm of ill''

oriftinals is f^pfntinl: and the party applyinji to havn tlmn lriiii>-

initii-'d has some ritrlii in theiu : or th«? interopts of pnhli'' justirt-

n*.i!itr- ih.ir ri-.-insnusM<.i. ,
';<//'/«,r v. Scf,lf 24 V C Q, R. IfiO: jind

Pt- n •' L'"i:<;i"ii ' fli*' C.vin. -fi.t-'d )*' Fel' f'*"f' liirt'- lions ur.- -zivr^]
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10 oIhefi> of the Court chat, *' Hubjt'ct lo liui' i>o~, iii Luae oritoiiuU Rait 479.

Mi'i' n-quired iDtiU-aJ of exatuiuvd ur certitied copies of iitKiliivu.-.

liiiin-ra. find document* ou tile or of rerorrt In the Cmirt, such original?^

shall uot be takffu away from the L'uuri by uii> utlieer iiudei- :i sub
l^iiua. uuie«s nutborizetl st> to do by a Judge's onlor in ttiut tivlniii,"

Where origiual documents are produced in evidenco under u sub-

pu'iia by any public officer, the originals are not to l>e li'ft in Court.

but copies thereof, or of so much as may be necs^ary. i-i'ititied l»,\

the otticer, are to In* put in: see U. S. O. c. To. s. -iS ; cx<!o;tt wlierc

the genuineness of the docuD^eut proilnceU is in question: /'».. sec. 4V>.

iopy of the affidavit on which the arrt'st was made, luui shoH n to ^

liiive been used in the cau^e, is suthcient iirvina facie proof of such
;iitidavit, and that it was made by the defendant: .Vpafford v. Buch-
anan. 3 O. S. 391: Wilson v. Thorpe. 18 U. C. Q. B. 443. Hut in

iin action for malicious prosecution, the production of the original

imlictment indorsed "no liili " is not sullicient proof of iu termina-

(i.iii : a record must be drawn up. and an examined copy pnMliu-ed

:

Iteicitt V. Cane. 1*6 Ont. 133: JivQ. v. Ivy. ^4 O. t*. 7S
; JJcC'«"/i \.

rmurcau, 10 Ont. 573; and see (Jtnut v. fur. :) S.r. U. i««;: H,,ty,>

V, Little, 11 U. C. g. B. 296: Aetoti v. Wright. 13 I'. li. H: bui s-.

O'Uiira V. Dougherty, 25 Ont. 347. A .i.nviciiun n'tmned to the

SessiiJiis and filed by the t.'lcrk oi tlir' i'l-ucc Ufcomes a record, and
imy hf proved by a certitied copy : Gruh-nu \. McArthur. 25 U. C. ii.

I'.. 'iTS.

So also tiie books, indictments^ and records of tiie Court of General rnrii'iiut-iK.

S-ssions of the Peace, in the hands of the Clerk o' the Peace are '"'. '''"'''"

iuliHc docnmeuts. and any person affected by them i-; entitled [,)
"' *'''i'' '*""

n copy of a record of acquittal without the fiat of the Attornev-

<;eneral: Hex v. Scully. 2 O. L. U. 315: 4 O. L. K. 3JH : R. S. (K
c. 324, «. 11.

Any public document filed in a public office of the government may
j.„,,|j,.

le proved by a certUied I'opy : McLean v, ilcDotcell. 1 I'. C. Q. B. (i..<imuut-.

',1; R. S. O. c. 73. ss. 2'i. 2S, but see Langlry v. Dumvulin, 7 Out.
4:t!t. As to proof of orders of the Lieutenant-Governor in Council.

*ee R. S. O. c. 73. s. 23. :ind orders of the Governor-General in

Cnincil. Ih.. s. 22: registered instruments may be proved by certifie»l

'"pieK: R. S. O. c. i3. ss. 45-41*. Certified copies of registered

iiiemorials are sufficient evidence of such memorials : Lijnch v.

n'iitirti. ti C. I*. 2.°»9: but a memorial is not always sufficient proof of

the deed to which it relates: (Jough v. McBridc, 10 i'. P. Hiti;

\ii-<}eif V, Bref/. 14 c. I". :;71 : for the eases in which the memorial

ii^ves the deed, see It. S. O. e. 134. s.s. 2 (2i. and 3; Itc Higginn. 17

Ur. 3(.>3.

As to proof of wilN. see It. S. O. c. 73. ss. 41-44 : where tlie pn biite mjh.
]- admiwible as evidence under this statute, it is evidence of the

ii-stator's death, as well as of the will: />cnw v. T'wn Sorman. 30 L*.

>C. 0. B. 437.

A Crown patent mu'^t I'e jiroved by th^ prodnotion of the original. I'lum-

or an PTemplitiration thereof: /?cirf \. Ji'inkt. lit C. I'. 202: McVoHuw
v. Uavui. S v. C. Q. B. 150: a certitied copy is not ^nthcient : I'riii'--

. MrJ.ran. 17 \ . C it. B. 4ti3. T'mler Tlir Quirliii.i Titlr,^ Act.

<>Ttilied copies of patents are. however, received.

A< to municipal hv-i;iws. sec 3 Kd. vii. •. V.K >. :{3". : lf"hiiisi,„ v. |;> l:uv>

i.no-.r,,. llto:.. 1 K. B. 531.

3ti}'!ffitt'>WMmf!^<mm^^Sm^:"
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Bain 4MO. Anv number oi uan.es may be included m ono

subna-na, uud u,. more than one subpo-na 'hall be alow,..:

- ^, „, on Lat on of costs, unless a sufficient reason be estabU.h^l

"-Tt, to the satisfaction of the taxing officer for .ss,unp more tl,.u,

in <.* one. Con. Rule obi.
MubiMcnu.

l-akm from Hul T. T. 1»5B. IIU.

ilthouBh «.'vTiil names nr." nuludnl in one aubpiEiio. it w n.

ue«««™ >ln t the cpies served should cont.iu .he name, o> .:.,

Xr "?.nel» than the one on «hon, the »py .. served.

Colliiiit

uppodi't"

a

4*1. Wherever a party desires to call the opposite par>y

as a witness at the hearing or trial, he shall either su ,p,™..

!„ch party, or, in case such party is witlim the J""-l'<^^";
;

give him "or his solicitor at least eight days' notice ol th

intention to e.xamine him as a witness in the cause, payi.ij;^ :i|

the same time the amount proper for conduct money; an.l :.

.uch party does not attend on such notice or subpiena. -u.!-

non-iittenda..oe shall be taken as an admissi.m pn, --.., ^.«."

against lum in anv such mtion. unless ..tlKr^vlse ordeve.l »

the (ourt or Judge in winch or l.efore whom such e.xamm-

ation is pending, and a general tinding or judgment may -

had against the partv therein, or tl- plaintiff may he non-

suited or the proceedings in the sftw.n may be postponed >

the Court or Judee. on .such uTuis a* the Omrt or .Tudge -.. -

fit to impose. Con. Pule .WS ; Kules of 1 Jan.. 189(i. 1
tos.

rnken from K. S. I >. IHTT, .-. (Ti ». 18.

s .lenr davs; lltil, :i44 i 'J ' .
Snl.ii..-

««/.• :i43.

I, m to be ob«.r^-«i that this lUU- does not ^y
"i"''

"';
":^Z,^

,„ be Kuvn eight clew d.^ before the „„„men,s.,l,en of »• " '^,'^:

It. perhaps, therefore, n.a.v be .„«.«„„ '' '."*'/ "V'T,, '•

before the nine cmie. ol, but see .Vi.rtrt/. v. » -A,;, If. l.i I .
II. -

<;.nun V .llo/.e«». V^ <' ''. T. ;!.^7.

1, was held -hat the stMute from whiel. this «''','",';'''",',;;"',

.ipplled to a party re«ide.,i within the juri..l..tion- and
1»'

J*
"^^

litUint was re«din, .broad the oppoaite p.rty e™l,l ..., ond' I

•

,„ „,te„d as a witne- on n,...ee, bn, mii. tak.- '- -*"-,^„. %
TT'".. » 46;"s:^f.rv tl.*,: 4 Ci,. .'h. :«: Tl tf.^t of ,1,,.-.

I f,nir is now ex^iressed in the Ifttlt

.^t least "< days " means

will probably be included : se

riie provision for iia.v;»wnt of wi'n*s f-

o e^preiw what was iilre»Jr the eonstruft

, /.Mliee. ^4 f. < 't- V ''^'

.- .Htrodu<'

,1 the K%lr
in !>•'

se.- Ih:

4142.

}ir,si(lincr II the

..r. I.
„f th. Jin

-ittiiii; :iin Cn of tin

V ^
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subpcena apou anj w.tne* »Uu la.U to .lt.n.1 ^r to rem^m *<Mm.

,n attendance in accordance w>lh the reMUiremeni. ot Ibo

suhucena. and that a suttlMeut sum for his fces a, a w.tMfs

'ten duly paid or tendered ... lu.n. ,m,i .hat the pre-

L:;. oTsuch'witness is materi.,1 to the en.l. of J.istice the

tmlire mav by his warrant, directed to uuy sheriff or

:;
;:^^t^'th^^ourt. „r to any eonstahle. cause such

in so he apprehended, and ..,.h«„h l,...u,h, helore hmi

orliiv other Judge «ho ...ay .heieafte.- pies.de at such s.t-

Hn^tl give evidence, and i., or.ler to ^-uie his presence

?a\vi.nis, .ueh «i,ne== luay lie taken on such warran

before the pre-.ding Judge and del.imed in the custody ot

1 Ison lo whoi. the warrant is directed, or otherwise, a

,he presiding: Judge may order, until his t';e»enee, ^^j;"^^

witness, is requireil, or, in the discret.on ot the sa.d Judge,

h. mav he r.-lcased on a recognizance (witli or williont sure-

tics) L-ondiiioned for lii» .ippoariince to l'.m evidence.

,•') 'Hie ivurran. niay be acc.i.-diiig i" Kon.. N". '.13. a.i.l

n,av U- executed in any part of Ontario, (on. Itule >t~i.

r'likr.n from 44 V. c. 5, »«. Si, **.

r..r I'oriii So. m. »w H. & I.. 1muiu», N". Tos.

iiVlDtNtl. AT I'KiAi.s AM' iiN" 1!i;.".:ri;mes.

4SS. In the absence of an agr.viuc.i between the par-
'^','*:i';

,i,.- .nd subject to these Kules, the witnesses at .he tria' ...»»

„, „„ ,iction or at an assessment of damages shall be ex-

,„„„ed Hva voce and in open Court, hut 'h«=/^°"rt "'
?

.hnWe of the High Court may at any ...ue. for suth.tem

reason, order that anv particular fact nr facts may be proved

bv artidavit. .u- that the artidavit ot any witness may be r.'ad

at the trial, on such conditions as n.ay -eeni just, or that

iiiiv witness whose attendance ought for some sulTicient cau-

t„b,. di^Tiensed with, be examined before an exam.ner: Im.

where .1,.. .,ther |.a^ hu,„i li.k desires the production ot .i

•»-itne" for cross-examination, and such witness can he pro-

duced, an order shall not be made authorizing: his evidence to

he (.'iveii bv affidavit. Con. TJule^ "ii;4, ."n'u.

The Em. I !>•*:.' It- -ISl- provl.l™ f"r tlH' oxniiiinins .ly iiitorr,.L-:i

•.„-iP«. or ..thprwisf. of ,1 witness wh.i,^.- atl.-i..lnnr.. is (li<i..'ii-.-.l n irl

The Ruin af nlhiTwisi. the snmc. 'Ih.. iis<' ot :itti..nvit« in ii ni.u

J..*.—

«
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Stttottt. watt not |)ermis8lbl« lu ('• .ommoii Law t'oiirt)*; Init in <'Iiaint'rj
exbiltitK uiiKlit foriuiTlj- t ,roved at the liParim: in tlini way.

EviiUncfM Til*' prcs.-iit Ituir -tK* irtdlidateH former foil. ItulPs .VV4, aud r»iJT,

triata, etc. Ill Iti" language tiie ur^v .iuh follows foruifi- Con. Kill*' .'rtVl. wliicli

stfiuM to liavf bf^a oonBidf-rwl to lie wid'- •noticli to Indtidf what
wu« provided hy lonufr Con. Kule r»«i7. Tht' lntt<>r Uule was tak.ri
from Chy. U. 17ti. and there were under that CUy. o. many diTi-
»ion*< aH lo the mattrrji whieh might, and might not. I)e proved If.

alUdavit: nw I'au. Tr., -"th ed.. 777. IISW : /'niv \. Tficmtuii. !> Ila.
irW: Finrlrr \. Hepunl. 15 Jur. nmt; Dclrn,„tf v. I'hifd. ti Jur. N.
S. IIM: HubK v. Ma.AwM. 14 Beav. IW ; Hoohfun v. H>.ftht<,i,. ir> H.in .

'J7H: /If-flr V. NiHiM, .'» ]i. * S. Ji2: Fulloirt, v, />»//.;«. -J \V. K. .V*7

:

huU-tnai* V. .UnrvrrMutt. ;i \V. K. ti(l7: Hnuiird v. Vh'tffvrfi, U \V
It. ."iS.'t; EntM V. I.tifM. 2 L. T. .Vrft : Ffcinimi v. ^.'rwf. Kav. \pi>. tit

M.ir,l,,„.ttd V. ,l,././Hir. \V. N. 1!SH4. 7:>.

Alhdii\its ii> to trii«teeN' coniluft. lu'twi-vn juilirniiMii anil fnrtli.-r

direitioti.s. limy lie remi hy ihf ojii:iiijil iFJaintiff on thr niU'^tioii l'

costs: liut not nttiduvits as to ilnn .omlut't hit'on' judgnu'Dt: bni u
would HrfUi that pf-rsons ailded «> li.'lVndniits in tbf Mn^'tPr'ts .i(fi\i-,

or who nre servfil with the juitjiii^.'iit undi-r Rh}i lii'Ii c;., may ri m'!

affidavits nn to ilie trusteeh" n.urlnct before, uy aftfi imlgmeui, in

the question of costs : Rr H, rill, ."> L. T. Ml'.

lu an adniiiiistrati<m atilan. the Conn nuiy. runler thi.- Uulc. ]i ii

lliinlis (it, ivreUi' frcKh atbdavit evidemv on fnither fiin>ideratii.n
:

Man ' V'tN"!. :{4 Cli. 1>. a47: >>.'?. however, Ih.iruey v, Hoaf. ti l*.

K. Hii. as to the usual material which imiy be ii'^ecl en forth.t
direct iiHw.

Cerlniii farts nre expressly nntlir ed to he proved by affiili'vii-'

:

c,f/.. -^rvice of notire to produce dotu ,.eut.s : 'n\- Hulc 4S7 : tin? abseiic.'

from *>nrflrio oi ,i witness or party whose evidence has been taken by
(.oinniisfiion : see Hule 512.

The Court haa no power on a motion for judgnieni by defauU of

p;>';tilink' to I'l'.eive e\idenee by affidavit to prove the allegations of

ihe -itatemeiR of clBini apainst infants, or parties non nrwimtfs nun
tM. or in ar.v other <'ase, except where Itiih »>1(1 i.s uppiicable ; lii-e

riUs V. R.,hhin.i, r,H L. T. .Ml'; 17 <'. L. .1. ;t42 : and /?. Fitzxottr. .V_*

L. J. Ch.v, JS3.

'I"he .fudge should, in evwy case of fairly contesttHl or disputwi
facts coming on to be tried, take the evidence orally uiileRs some
eood reiiMiin to the <'nntr;iiy Iv -ilmwii : \tiy.-'h-u. v. MctypolHait IH»-

trict lit/. I'o.. r. Kx. H. '.MS; -^ee also \«y^'-'/rf/rw«a v, Chri»toi,h>r. 4
Ch. |i. 17M; iilAckl»,f> \. Itiookit. 7 Ch. 1". H«: Waruor v. Mosaen. 16
( h. I>. 101.

In the absence of ai:rpenie> t, evidence must be taken viva voce at

the trial, and affidavits used on a motion cannot lte used at th<' li'-nr

iiiL' : /'rri-i*iy \. Slutiy. 4.'i L. J. Cliy. li'J4 ; but where an interlrK'iUury

ULOttou hall been ordered to stand over till the hearing, aud a de-

r>onent hml died in tbe iiie«mime. the Court allowed his affi'lavii lo

l>e t^ad nt a trial, "itli evidence rim '"'.. although the rleponeiit

liad not been cross-examined: Elias v. Oriffth. 46 L. J, Chy. Hf)*!.

Where none of the parties cited had rT'P*''"'p*1 '" "" aetion to iH-o\e

n will in solemn form. Ilaiuieii, 1'.. refus.'d to allow the exeoutioii

and nttentnti"U of the will to be proved by attidai it : f'onk v. TomUn-
yuii. -24 W. U. S'l. In (ioniall v. ]hit"U. V2 I*. 1». 142. an action for

revocation of proliai". an iiffidavit iim'le by the witness eight years

previoKslv ti' obtain jirobate was allowed to tie read as evidence in

snpoorl of the will.

f^tErs
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. .,'...) in 11 la-'v muv nll<i\v f«rth--i >'\ iil'in-f i"

,V .1".1P.'.
"I

"''> '' /"k,„,, , („>'llou. .hoUBh i. lv.l.mU>

'"•"'!i/'vi;
;;'.;"''-". -'i^'' ""'!'>• "">"''' "' """•' '""'

I,:',;';;:!;;-
«...'.' v./.--. ^.w.... ue

;—;»:s::";r::^.T.:;":^.pf;;^."
>
> '"-

,„„ /*. 1>*M.2 '.' !'• '"' '" ' '
,, ,

,-

.,, ,„ „n.,,f ... .v«i>,.T..l i..-"' u- - «"••'" ' '"'>""• '

Out. TiiVJ.

4S4 VU «mu-,... .n anv nuuu.v pondmg M.'V. .i k-^m,.

M *.„!. f. .V,.. -l,.ll ^.v.. .I.OH- ,..^.ii....m- "- ."0.. .el.^e m....„

;;ri.unil~. cir uiili'

R„i,. .-.i;.).

Taken l'..iii K. S. (). l**.

„i,!; i!i. i-..n-.nt ..f t'"' I'^'Oi^- '"''^"

;iihp*i'ua may prDix-rly 1..'

« Ill-tore » Muslir :
/'""

,.a II. tiiunii'l llii' auenilnnco "I "

, i/iKiii. 17 r. li. «:; !•- r.

11. l.-.

l_,l) Tin- <ii»rl ...• ii Ju'V'f »'•>> '" '"> ;•"'-'" |-

,„,ki- an i.r.U..- t-r tl.. «am;nat,„n qmn -atl, l.i .... •"

:;: laulr to .n. <«c.. dor^ui™ i" -ito>ce tl.rcm. ....

„i.l, t.-n..> a- i..a> -.vm jw-i. <"" ""'' •'"''

r.') Sucl. exai,..nat,«« sl.all. "i.l.-- ..tlwi-«.^.. ''nWn-l I.p

,.,„„Uu.to,l in .,cc.,nl,i..0H vv„r, rl„. ,,r«i... .i,™
"""""l""'!^;

),,, .lii.„.v,.n ... -.< far as tlu- .ame i' appUcal.!.'. K"!'- -'

.Imir. IsiM.' i:i4).

ri„. ii,.t Hinw. i. .hi. .«.... I.' i:i>= .
i««' " *-
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Scope of RnU. TliiM Huh ii|'t>!i>'H only wlicif tbt-re \» pvU'bu^

liligntiim iH'twi'fD contenting imrtlcn : Iti Umttt. ir» (j. H. I>. l."j,

Htl : ivnit for llif tnking of fvidftice for the jmrpiwn uf tin- triiil. mi

iijiori II liciiiliiK upon II rfftTfiHi': Itmtuti v. Ulohi; Itl 1'. 11. iit \>i<

JM-'i, 2NI) : nnd for tlmt puri«w<^ "'"J" b^ npiiliPil wh>Ti»vi>r u riwf •

jllBticf i^ liiil'lf nut: f^f Wnnirr W MoMttM. \i\ Cli. I>. 1(N>; \ildin \.

tttuf'tt. _'."» C'h. l>. 21. It cannot bi* uncil nirrHy for tin- purp'»'.> .t

otitHinilig ili-cnvpry : Ittiitim T. (Jtobv, sMpru, ami iwe )M/ru.

It ii* uiit iitt'tTtxnr.v to apply iindtT ilii« Uute for nu orilt-r t-i "\

flniin'* i\itnM«i«Cf on u rffcrpncc nfttr judgment ; the former pructir.-

of mibimnntiut witliout leiivc \n not nboIinhH : Itaumnnd v. To|t<-»i.

•J-J Cli. I». 4iin: /i«rtMMm v. Mclttu. 17 T. H. W7 . IH I*. It. IH."..

In lien of m GommlHlon.—In ('onwi'(|U''nc«' <>f tlio provisimi mi

oriKiiiiil .1. A. Uul*' 'JHli. r«ii'-rlng const-nt to ennMp the I'vidi-nc- mi

der II coiiiiiiiHsinn m Up tnkfii fii-u vrt-. and of original J. A. Itnl-'

21>0, jitnyiiii.' thf triiil ur.ul the return of n conmiiamon, thp oxamir.ii

' tion of \viine«»>e!* nut of (!»• jurindiction orally, or without ii ^-t.iv.

used aonietiniett t" 1>p ordiTPiI under thi>» Ituk. Though those rens<in»

no hmger ''xisi. this Rule may still Ih' invoked if neceHnnry to olir;iin

the evidencf of a witnf*i« for u>*' nt the trial, without the issue <if :\

comuii«Bitiii. whethiT the witue»t* h" without, or within the jurNdli

tion. wlnTfM-r it iiiav be necefmary and ju^^i : Hfp notw to HuIia -I'.t'.t.

,.f ,(,,.. ....^ nlHo Croflit V. .l/i.M?c((i,t. !i lln. App. xviii. : l.'-nd'-»

Hank of Ui-iUt, V. Hnrt. L. 11. »'. Kq. 407; nvli-re a form of ..nl-r i

givpni ; Itanuue Fraiico-Kg^fpfKimr v. /,iiMrfc«T. 41 L. T. 4*1S
: >

w. u. yj:i.

Kxamination ahn.nd umler this liulf will Iw orderRl upon thf bhiu

priiu'iple** and utuler thf ."ame eircuiiiHtanccN as ii roiiiiuisaion wonl!

Itp ordered, us to whi<h *e Rulr 4!f.t. and noiei*. and Ihlap v. i'h>i>l.

hoM, ir. i'. K. 142.

Thert' i>i a different')- 'ef 'en a party seeking to have his <>wi

examination alinwid and a mere witnecs. In both cases it i-^ i

matter of judicial diafret: n. but the disfretion will he pxercised m

a stricter maniiiT in tbs case of a party; f'nch v. AUcnck. 2 Q. It.

IK ITS. IHl. ,

An order for examination of a plaintiff, otherwise than before ih

C'tiirt nnd jury, was considere<l not proppr. wlierp tin- is^nc '\:|-

fortvry of thp plaintiff's name, or a personation of the plaintif!"

I hf,ma» V. Store;!, 11 P. It. 417.

In applying under this tiiiU- to pximiine witnessps before trial, ii i-

not sulficient to ahew that the I'xamination will nuiterially biMipiit ili-

npplirant. some fipecial reason must be given why the witiifss shouM

be examineii, out of the rejrular rourae. and not at the trial for lli

lir«r time; V/eiirfrtV v. Afr/<ji<, VJ C. L. J. IS; J ('. L. T. r,!»0.

Examination de bene eiae.— Tnder ibis Riih- or<lpr>s niny I

made for examination of a witness .,'c hem r.tM,: for use at the trial.

or on a r.-ferenep in the Slastpr's office: i:> Ihinitford, P. U. 171*.

llxaniination of a witness dr fccwe r«Nr is allowed where tli-re '>

danger of losing testimony from death, or absence, at the time of tin'

trial. An order will therefor*' lw> made where a necessary wilm'—

is going abroad, or is from illness, age. or other infirmity, likely t"

be unablp to attpnd the trial: lV«rHer v. l/cfv'-.f, H'. fh. P. lOO:,aiid

L'enerally speaking wbervvfr jnsticp HMiuires ii. ibMii-rb. as a nil-'.

only where the evideneo is to bp used for soni-' d*'finit.' Judioinl pr'>

,....'ding iM-nding: Whil-hnul v. It„ff,tlo .f L. fl. Uv- '< T. C. L. -T. 2;'.2.

wherp an order was nin'lc in roiili'iiiplatioi, ..|" a r-fprene.. r., :i

Master not yrt dirnreil.
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I yi nrit. iliuiK'-roiiitl.v Rultl

,'];;,";. «l'r.urdiDar,- ™..- of tlilr.j «,„„«.... ">6r .» )««.

r li. 114.

's!,ch"c..L''s ,„,. .h..,..>i..u„r). nud if «itn«.»,., Imvr b.*D ..am-

,„Sl «.ll not !" .—r-1 ""'-- """""• """"""

llcalon V. Thr nMe. 1« 1'.

;ft. ml

. U. -'SI.

.bouii at the trial lirf"r,. ib^ d.i_.™tiDi;

11;
Ah to wliul ulUKt In'

tiilipii i-ati l»e uHf-d as

,-..-,s.M. mid ««lc 481'..

For form of ..rd..| lor .-.ainiiiiHiou ./

s'l- mid »<« Bi'i'mi '. HttiffurMnr, ki

ilrii : UnVu-Hm o/ Dm' rr.n.iir" > " n''

m.
.\,iv l.nrly to til.' nrtion. « lio"i' '"''"'"

nminntion of witnps.™ imd'T 'ld» «";'
.

,,rf>ent on »i"ll .Nni.iination to |.rotcct lu

V. BWI. 13 P. It. 471.

inlteu iu sUortlinnd

I'r.. nth ed..
!'..

HV i^it'. rtce Seloi

„ 3.-> W. 11. W.
I,. .I.l'ro. 7(1: \V

ivhfn

7ib «i..

, Tiih wJ..

r^i I.. T.

N. ISS*^.

y 1... iirVt'cti'd l>v til'* i*.-

pntitlod to have c<iun»»l

ntrt'sls: £>'»((iiiii'oi /(""t

the oxaniinntioi! \vi cotioludi'd. and

.•is-pxamiiu'd. (li»» ovidpncf hHil t. bf ad-

lis.ihl..: ll,,mM\ V. .1I/.01-1.I1. iiOOm. 24:!. «a<i.

WluTt' inidpnoi' had hf

l,,half. and h.* Iiad di'd lipf.ir.;

t...forp he could 1

in

I A, . 111 I' 1 *!' 3 tlif 'osts of all I'XHiiiin-

"w riril'-ini^. ;!;;:.!"» "vvio „ko ,h. i..„osi,io„s. m .o„>...„i.-nf..

„( „'l„ii«.ion, made i., .-vid-iir,. I.y the o,,po,ile party.

HMiiiiinft-

tioi) OkiiiiMi

I.C b&d Int

iliioown





MICROCOPY IISOUITION TIST CHART

(ANSI and ISO TEST CHART h4c. 2)

^ ill 1.4

||22

iiiiii

1^

jS
^ /APPLIED IM/GE Inc

1653 Call IMin SttMl
Rochesttr. Ntn yof* 1*609 USA
(716) «B2 - 0300 - Phone
(71G) 3Se- 5999 -ra>



710 CONSOLIDATED RULES.

RultiM. filohr. 15 V. R. ^~'<i: but also of por,.ons not pnrties : Tunn>}- \

Kiih. IS r. L. J. -Hi'^: Hcudric v. ycilou. 1 C. L. T. 4iHt : i/r.Vfl/iw ^.

Mrhuimlil. It C. L. T. 54: i*oM/fo« v. /f/oitF. 11 P. It. 1!10 : .l/tinv/-,

r. \\'ir»<r. 11 1'. K. 440: Oorilon v. Philiipi, lb. MOi Carnegie v.

Cor. i?,. :ill: Smith V. (7<irfrc. lli V. H. 217: .Url/(M(er v. Mason. V2
I*. U. J7S: Broirn v. Pears. 12 P. R. 39fi : see also Cnrm'gW \

t'dhnil Itaiik: 10 P. R. *;st : Rattnthiiin v. SilUman, 11
IV R. 7: //oo.-y V. Oilhrrt. \t* P. R. 114; flpiideraoH v. B/a(««.

14 P. R. .'?i'y. All the decisions counteimncing such exanihiiuioii-
wfr*> (lisapjTovpcl of and overndeil by the ('ourt of Appeal, in

Beaton v. Glohe Hrititing Co.. W P. R. 2S1. in which it was held thiit

this Ifiilc does not apply to examinations for discovery. Ordinarib.
such exaiuinntions must be had in the manner and at the tinips pro-
vided by RiilvK 4y!t-477. There may be inherent jurisdiction in tlu'

Court or a Judze to make a fpecial order for examination for dis-

covery before the tune fo .>btnininK it in the ordinary way arrives,

but there seems to be no express {{ule oi, the subject: see notp ru

Hule 44'J.

The iiiile was formerly held to apply to the examination of n wit-

ness on a pendine motion who has not made an affidavit: Monnghnit
V. Dohhiii. IS r. L. J. ISii: 2 C. L. T. 26<): and a witness, from whom
it is desired to obtain Information, in order to serve n defendant wirli

the writ: Seager v. Barber. 27 Aue,. 1HS1. Mr. Daltnn.

It would seem rlmr either this RhIi. or Riilr 41*1. may he appliii]

where It is desired to examine a witness upon a pending ex p/irt'-

motion: see McMillan v. Wausborough, ]0 P. R, 377, and notes ro

Rule 491.

Arbitration.—^emble an arbitration pending before an arbitrator
namerl under The Miiuieiiial Act, 3 Ed. vii. c. 10. s. 448. Is not ;i

'"matter" within this Ruie: Re Macphemoii anil Toronto. 1<; 1*.

R. 'SH).

Uting Deposition! in Another Action.—Tlie Court has no
pov.-pr to make ini onler iiuthorizinc the use in a future action of evi-

dence taken In a lendhii; iiciion : Erdiitiiii v. Walkt-rton, 14 P. R. 4(i7.

The dei)ositinns of a deceased person taken as a witnees in a fonm'r
suit were allowed to be read, the parties being in effect the same,
the adverse party having had the opportunity to cross-examine, and
the two actions substantially involving the same questions: Enlmnn
V. Walkerton. 22 Ont. (W3: 2tt Out. App. 444 : 23 S. C. R. 252.

As to nsinit depositions taken in the same action.

Toronto Ru. t'o.. 9 O. L. R. 200.
Monn

C'oi'ies of

ilepoiiiions
lertifieil

I

I

4Sft. ^Vhere an examination of a party or witness ha.s

been taken before a Judge of the HiTrh Court, or of a County

Court, or before another officer or person appointed to take

tht* same, copies of such examinations and depositions certi-

fied under the hand of the Judge, officer or other person tak-

ing the same shall, wiihom proof of his signature, be received

and read in evidence, savins: all just exception?. Con, Rule

574.

Tnken from 42 Vlc^. c. 1.". s. y.
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4S7. Service of a notite to produco may he rroved hy an R^',',,,

affiilavit of the solicitor in tho cause, or liis clerk. Con. Rule
^ ._^^^^^

'

A aimiilitieil form of li. S. O. 18.7. c. M. 173. untier which it w
unless made in the

M^rrinoii. 17 T. ('.
was held that an affidavit was not admissibl*

manner mentioned in the section, Paltemnn v

g. B. 130.

4SS. In actions for lihel or slander, in which the defend- 'j™d;-r|^^_^

ant does not liv his defence assert the truth of the statement. frS™'™

complained of! he shall not he entitled on the trial to give ;v„™'
'"»•

evidence in chief, with a view to niitifcation of damages, as

to the circumstances under which the lihel or slander was

pidilished. or as to the character of the plaintilf, without the

leave of the Judge, unless seven days at least hefore the trial

he furnishes particulars in writing to the plaintiff of the mat-

ters as to which he intends to give evidence. Con. Eule nV-f.

Same as Eng. (18831 R. 461.

\o demand for these particnlars is necessary. They mnst be fur-

nished as a condition precedent to giving of evidence of the matters

mentioned.

Notwithst.inding this /fii/c the facts relied on in mitieation of dam-

ages in an action for libel or slander must he set out in the defpnci*

:

iJcoloii V. /iifc»i7C"crr H. r<i.. 2'.> Ont. App. 97: IniMycIc v. Parvih.

1 O. L. R. 13 ; ilclirutk- V. MclMugMm. 38 C. L. J. 131
:
but see

Fiiilori V. llVi»«cr, 1 I). L. U. '278.

Where the defence does assert the truth of the statement com-

plained of. it has been held tliat evidence as to the plaintiff's char-

acter with a view to mitigation of damages, is not admissible unless

the facts relied on are pleaded: Kco(( v. .S'Tiiip»oii. 8 (J. B. n. 401.

so that the effect of the i?ri(c and this decision is that whether the

truth of the allegisl libel or slander be pleaded or not. the evid

referred to in this Rule cannot be given, unless the pnrtitulars

furnished as therein mentioned.

3. EviDEXCF. OX Motions.

the evidencf

are

4S». Evidence upon a motion or petition may he given e,

by affidavit. Con. Rule .57fi. r

\ii applicant wlio has failed to make out his case on his own

ntfidavits. mav read the affidavits of his opponent if they supply what

is lacking: Re .t/r.r!,rt».,n. lSil7. 2 Ch. 314: 7(! I.. T. Sor, ami see

notes to Ktilf ?i-4.

It was held that a .ludge could not, on an interlocutory m.nion.

properlv' deciile the matter in controversy by a personal inspection

of the snb.iect imitfer in dispute, in lien of taking evi.'-— "'-"v ,„

bv affidavit: Lnvilnii GrnrrnI Omiuliin ''... v. /..il'.n. 1

83 I.. T. 4.'3. See notes to Rtllr .")|2.

ideive
iii,>llnii

pttitlni).

orally

Ch. 1.1
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It has betii held in Englaud, that aHidavita in reply maj- bring

forward additional evidence in support of the original case, aud ui-<>

not restricted by this t'ule, to the points raised by the defendaiit'b

evidence: Peacock v. Ilaiper, 7 ('h. D, W8; see also Adair v. Young.
\\. X. 1«7», 8 : ttoe v. Davie*, 2 Ch. D. 731 : but see Ra Forri'^ A
Eyre. 18 Ont. 3U7. and (jrilhort v. Comedy Opera Co.. infra.

Affidavits filed by a plaintiff in lu'ply will not, upon an interlucu-

tory motion, be ordered ti> be taken oS the tiles, upon un alle^'ution

by tbe defendant that they are not contined to matters strictly in

reply, though at the argument, if it should turn out to be so. the

Court will not rej^ard them, or may give leave to the defendant to

answer them: GUbrrt v. Comedy Opera Comi>auy, 2it W. It. l(jy : 43
I,. 'J'. 0(k».

4VO. A person who has made an affidavit to 1)8 used in

any action or proceeding, other than on production of docu-

ments, may be cross-examined thereon. Rules 23 June, 1S9-1.

13-i5.

Eased upon C'hy. O. 2B8.

As to the excipted case of an affidavit nii production, sop notv

to Rule 407, p. 0U3. A party cannot l>e cross-examined on an ;it!i-

davit on production in support of a motion for a better affidavit on
production: Uryden v. Smith, 17 V. R. 500.

Tbe affidavit of justification of a surety in an appeal bond fileii.

waa held to be an affidavit used in a proceeding within Chy. O. 20S

;

Hughea v. Hughes. 17 C. L. J. 110; 1 C. L. T. 189.

When tbe proceeding for which the affidavit has been liled hii>

been disj)osed of, tbe right of cross-e'saminatiou is gone : Cutholir

Printmg Co. v. Winnm. 11 W. It. 3U1) : t'elan v. McOill. \i Cby. Ch.

5(i ; Clendinuing v. I'tfrcoc. 7 I*. R. til.

Deponents uuikinj: nffidavits in reply, are liable to crows-examina-

tion: He Foster, 1*. R. Do; » C. L. J. 313.

As to the extent to wliich the affiant may be cross-examined, see

H iLfon V. Fleming. 19 P. B. 203.

The opposite party may cros.s-examine witnesses who ha^l' made
affidavits though they are not read: Re Ottaieay. \V. N. 1882. H; 30

\V. It. 282; Re Quartz Hitl etc.. Co.. 21 Ch. 0. 642; but see Maimm
V. Thorhyx Food Co., W. N. 1870. 181.

A party cannot withdraw an affidavit which he has given notice

of reading, so as to avoid a cross-examination of the ileponi-iit

:

ilarke v. Lnir. 2 K. & J. 28: Vikc v. Dickimon. 21 W. R. SH2 : \V.

X. 1873, 178: Re Quartz Uining Co.. 47 L. T. W4 ; 21 Cb. H. W2.
The party cross-examined cannot insist on the passajre in bis affiilavir

being read, or shown, to him, l>efore he answers: GicyitUf '.
. Wntn'ii.

31 L. T. O. S. 231.

CrosR-examinatiou on affidavits tiled in answer to a motion not prop-

erlv made mav be refused: Canadian Bank of Commerce v. Brivkcr. 1

C.L. T. 729.

As to the mode of compelling attendance for cross-examinati'Hi. sc
Huh 4'J*.'.

The right to re-examine necessarily follows upon cross-examination:

Rex V. .Voe(. 6 O. L. U. 385; even as to matter elicited during cross-

examination, whicli is inadmissible or volunteered. unit'>s [lii> k-\>\^>-

examiner submits to such inatttT W'\\V4 expunged.
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.Ming 'rf°''/ji^'^,:,\t",be M.»ter, li.,d l..lor.. hn„ . rlcMcim

r',"',«»™. « O. W K I4.V. ov „. b. may dir«.,
.
»-. R«le r„«.

4W1 ^ party to anv action or proceeding may re-^iire «''-5-

,l,e attendance of a witness to be examined before any oltcer j;.;™-,,.

t.Z jurisdiction in the County where the w.tne.8 re.je , p.. ™

or tlie purpose of using hi. evidence upon any motion pet.- u.^^^^

,1, or other pr<^eeding before the Court, or any Judge or

judiciil officer in Chambers. Con. Rule 5.8.

Ba-^i-d upon Chy. O. atW.

«;";^S'o"or^^«^n." '.'iin., aro iln..ul
.

o. ca„„o. ,»

1.. .villi: .S'loDt! V. ('"((I. 3 Chy. 111. -.Ii-.

Aa «, i-«r«. motion i» a • motion .
.before the Court " w.th-

in the Bute.- i'liiik'P v. Dii"/w'. ' O. 1.. u. -H-.

sS;Si;:™t^5i!^-HT7^"^^"=
matiou o£ the witness mu«t be obtained und.T «ii/' t^-'

\ oih.iirna for the i.5nmination ot a witness, dated prior to the

.
' H^h the n- issuing the same wa. entitled to examine

;:e'wUne:;s':'was'M,r . irregular . 3,<M»rra,. v. r.r»,„ Tr.n, R,.

Co.. ;'. I hj. Ch. 130.

ot suih order may in the meantime be suspended; Ih.

Evidence may be taken under this K,.(e in support of a motion lor

a new trial; if«.-*(o>i v. O. T. By. Co., O. L. R. 4.S.

Th. H«(e does not anplv to criminal proceedings, e.g.. motions to

The Kule aoes noi .n '•
, „, ,. j j 30; „r to a summn'j

nuiishconvict.ims; W.»^>.//i»"y''--S-^'.:'-''
^ ,„ ,,„„^., „„

nroceedine under R. S. O. !».»'. c. i-*i. s.
^

v^ • ... ,. ^
.'L?^^. which IS not a procecdiiv.. i„ an action: ff. ".'•"». " O.

.- 11 W. R. 208. sm; and see London & trUihr i. lioi7""i".

'4:.%': Is'lKl.' W. N. 240.

4»2. The person to be examined under Rules 490 and

491 mav be required to attend in the same "^'"'"
»^^ ;"^.

his examination .hall be subj^t to the same rules as appb

,0 the examination of. a party for d.soovery. Con. Rule»

5rS (a): Rules 23 .Tune. 1894. Wo.



7U

Witnen
(eeii to lie
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"t jiiris-

liictitin.

CONSOLIDATED RULES.

T!it> siilipunin luu-t hf ;i«>r\v.i iiprsoimlly. otherwise an attnclmifm
t'li- noii-iitiendnuce tiimiot l»' obmined : Barht-r v. .idama. \\\ \\ It

As to lli»> niodf at service ol' tli? person to he exaniiu'il hi m->\yv in

ooQipel his attenilniice, see Hulc 44H nnd notes.

A witness, whether a pnrty. or a stranger to tho caune. wIid i. !.

iiuired to attend for examination, is entitled to he pnid orilinai,\

Witness fees, and may refuse to utiend. or. if attending, may rfi\i-^<-

to he sworn, until jtnid; litiUn 44^, 4U:i : lirocus v. Llnyih 23 11.!^,

VJS): Wiltghirc v. .UarshnU, \\\ S. IStlti, JStt; />«r(j/ v. Duinint. 24
Henv. 4!)3; and see Rohinn v. t'a»'*0H, 'i Chy. C'b. ;i43 : Itolhnr v.

/Wfer. 7 P. It. nsS; .Smith v. fVruy, 11 P. K. 345.

Where the witness, or party, required to be examined in suppuri
of a motion is out of the jiirisdiciiou, an order for a commissiou
may be obtaiut^ us soon p^ the notice of mition is served: Funril
V. VruickMhank, 1 (_L;:, Ch, 12: or if a resdent ii Queliee a >ul>-

pufni". may be order* f| to issue under (-.'. S. C c. 70, k. 4 (see It. S.

O. p. 870 1 : lloffutt V, PreiUice, « P. K. 33 : McKachu v. Mont-
gomery. 1 C'hy. I'h. 2*J.">.

Default of 'Witueii.—The lertiticaie of d^'t'a'.ili nhould show that

the witness had been duly suhpii-naed ; a statement in the cerfiticat".

that evidence of the service had been produced, is insutGcient : Watlillr

V. iicGiiitp, •* C'hy- Ch. 442: and see Siithrrlaiul v. Hogert, Ih.. I'.i] :

and Barber v. Ailmttn, nuiira.

A witness fnilina to attend is liatie to be committed for del'auli.

A witness wlio attends, but refuses to answer proper ({uestions. imiy.

on motion, be ordered to atttnd ayain and submit to answer th.'

questions at his own expense, or in default he committed: see ll-nt-

mm V. Mcltac. per Moss. J.A.. IS P. It. at p. 2<K,t.

A motion to commit a witness for refusing to answer (luesiiuiifi

is a civil iirocess, and not a criminal pr'net'dinv'. The privilege «i

Parliament mav therefore he clafuied hy the witness: Re Arm-itr',n'j.

1M»2. 1 Q. B. 327.

A motion to coiiiniit must be made before a Judge: Kecfr v. W'ini.

18 C. L. J. im: 2 C. L. T. 2f>0.

A witness attending for examination, is not bound to wait iiinr>'

than half ni' iiour. unless nniiiied that his examination is to \y pi'K

ceeded with: t'erkn v. .Stott(ii*t, 1 N. U. .'tt>J ; but see Viniif'"'"

i^cott. .fiiiirn, p. OW,

Se.- Chirk V. Canifibrll, in note to /?<. 4iH.

4ttS F(.r The purpose? of a motion, the Court or Jud<:.'

may. upon such terms as may seem just, order tloouments

tn he produced aud iv'itnesses to appear anrl he examined

viva voce before such Court or Judge, or before a .Tudjro "f

any County Court, or i-efore any other person and at any

place. Con. Kules oTO. 580.

I'idduction can only be ordered for the purposes of a penilini;

motion, and the Court has no power under this Rule to order a p<'r-

son, not a party to the action, to product' ilocunienrs in his ]iu»*"'-

sion nietfly for the purpose of enabiin:? a party to the action to in-

^g^
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Rulei
4Mt9T.

-•.'i' I O U. 23U; iUcr v. farter, -i, g. B. IL !•>»•

^ , . „

^'a'pLo; c„ne., ou to produce a--X'^-|.m *\ft.uU. ^
titled to take the '™\ "'''^fX? .cc°» V, ™h,),. 181.1. I d..
being serveil wltll n subpu'nn JuCM (cc»»i.

ami tlie witness qiiestiDiu'il a^ to tuera

71 L. T. 5«, 5W.

4»4. Such e..aniination shall, unles. othenvi.e onlerecl,

:isC•s«•;:.=I::-r^s=" =
to Rule iS!). »»|i™. I'll- l'>i'-''-'-

49S. Tlio Court ov a Judge may nrrlor the .horitT, gaoler, h™

.. Xr officer having the custo.ly of any prisoner, to pro- ,»:, .

:,uce hTm tr -; examination authorized by these Kule..„,..,^

Con. Eule 582.

1. s. ITS.
Taken from 1!. !< O. ISTT. c

See note to Kiilr 478.

4tt6 Wlierevev a partv wishes to proauco to the Court

Tntt d th wU, pleloing or other proceeding i. a copy o

he Tame certified bv the otHcer to be a true copy of the

giX^'l ™eh copy shall he admissible in evidence o

the same extent as the original would he admissible. Con.

Rule .183.

Srinhle tills Rule ilo.'s not nlilil.v

sw* Uriritt V. Cntic. -'_i <^nt. !•>>

''fhff;ansmis';o,f"of?hP original d,nument. is prnvi<lM for in ocr.

tnin onses, by Itiii'x :«7-:^l. tH/"-"'

Certifii-'l

(irrtceefiiimt

may lie

i^lttaiiit^il

from the
office

where tiled.

'viiiiin:\l vrovt

s,'P R. S. O.
iliiv;^ <n- rccor'ls:

.
.^.'4. s. 11; Rf-B

\\T,ere nmnev i^ rliroctorl to he paid into a Bank,
j4W7. \\here uioney is (iiifii.-., ... -^ ,

!;,, hi

tb! certificate of the cashier, manager, agent, or like Bank .-.;;-

officer of the Bank. ,.t lb- place whore the uioney is m.-ide pay-
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Rui* 498. able," of default in making such puymeut, shall be sutticit-nr

eridence of such default. Con. Rule 584.

Taken from Chy. O. 257.

c tifl'-ftt«
'^^^ certificate Bbould be signed by the cusliier, uiatiaiier, or ageut.

n"non- or like officer. The rertiticate >i an accountant in the bank h in.t

mvmeni, sufficient : VampbcU v. Garrett, 1 Chy. Cb. 255. A certitioate ui'

i '^»ri

*** default, iiccordiiig to the present practice, should state that the inone.v
*'"'

was uot imid on the date of the taking of the a<r(>unt or since: see

formerly: Farrell w :itok€€, 1 Chy. Ch. 201. ITie cerfiticate diie> not

[trove itself, but must be verified by an affidavit.

The affidavit of the plaintiff of non-payment is usually reyuirod

on the motion for a final order for sale- or foreclosure, in addition

to the certificate of the bank; nee Ifulc 385 note.

Power
(Civen to
receive
further
eririence

In all

appeftls,

etc.

4»».—(1) In all appeals, either to the Court of Appeal

or to the High Court or a Judge, or hearings in the nature

of appeals, and on all motions to set aside a verdict or finding

of a jury, and to set aside or var>- a judgment, the Court or

Judge appealed to shall have all the powers and duties as tn

amendment and otherwise of the Court, Judge or officer

appealed from, and full discretionary power to receive furthei

evidence upon questions of fact; sueu evidence to be either

by oral examination before the Court or Judge appealed to.

or as mav be directed.

4B4. It is

\

hie. that this Rule does not appiy to uywly discoverHl .m iiiiTn..

trial: Bank of B. N. A. v. Weittern Assurance Co., 11 P. li.

confined to cases where the evidence is sought to be iutrn-

duced for the purposes of the appeal: Ducber Watch Cane Mfg. ("'•

V. Tagyart, I'.t P. U. 'J'i'S ; but the Court niay entertain an application

to admit new evidence on, and for the purposes of. a County (.'oun

appeal, notwithstanding I£. S. O. 1HH7. e. "i. s. ."1 CJ t ; ii d this

although the time fc applying for a new trial has expired: Biitlir

v. Mcilicken. 32 Ont. 422.

New evidence was admitted, in Lrach v, (i. T. /?;/.. 13 P. R. 4117:

Burinot v. DuMoulin. 21 Ont. 58-3; Dean v. Ont. Cotton HUh. 14

Ont. ny: IJolen v. MetropnUinn L. .1. Co.. 2*1 Ont. (',7: Warn,, \.

Van Sorvxan. 29 Ont. 84, r»n>S: see also notes to Ruh- 'A\^.

(2) Such further evidence \\va\ t)e given without spei-ial

leave {a) a? to matters which have occurred after the date

of the jud^ient ^"der or rlecisinn from which the uppe;il

is brought.

(nt The former Con. Rule 585 hnd hnre "upon infrlonirtiry

applications or in any rase." The effect of th*:- omission of thP«''

words is that interlocutory appeals will stand in the same position as

othtT appeals, and further evidence will only be admitted by i>-;U''.

except as to the matters mentioned in this clause.

It would seom that a special motion for leave is not neoessury.

except in the eases mentioned in clause i3i. In other cas<« l<>:ivi>

!^l
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, rtfOn'T.

T^./a-^r

. f ,1.. ,.i.i....il It will In general RiU» 4M-

',: „,. „.,u. to «lve ,1. further ev,a...o...
^.^ ,^ ,, ^

•SI Out. App. 5».

(3) Upon appeal. ITo.u . iu,lg,n.nl urder or 'i«'-"" o"™

4,i the „,erhs .. .1.. u.-A or l.anug u. •"'^ ™;^- "
J'^.

l^r such furtluT evi.leno. (.»vc as ,vtoresai,l) ^hall bt ad

l;,h,ed on special pound, only, and not w.thoa, .he -,»->al

-.tavo of t!ie Court. Con. Kule .W.V

T„„.„ ,>om 4. Vict. e. 8. ,. 7. K^S- ". .H77 . ,.H. ,

S..H al.o n..t«. to Rule 787. nud Ke «""«'•• ™ I" |- '*'
,

,

Thr Su,.r,.mo .•our, ..f Cnnada doe, not allow tr«h.vl,l-„c,. to

b/„°ed on an a,„>»al :
.lMntr,„I v. «»sc». .11 t-. I K 1.

jrr™„uk, a. to the caution to bo ob.erved i"8'";'f ''»;;' ;'

\;c;:^in,.TLii^.^';rb/;^9. .^,3^^- -?„-

1

right to cross-ftxamin.' th-Tcoii : >p. .icr \. incoar^ i
.

/*..

'i. Jour. 440. .

I,„,v,, to .d,l..c,. turn..'.- .vid.M,... on an n.l"'al. vvuh
^.|;':;- _|»

tl„. r.-,luction of damacos '": ,;'
,'":"'

'damat^^'it tli/plaintifl would

^z^rTr:^ i;ri:i";lo^i" ifJ^r^ssr^nt.
-^It!' ^;r;;^

;;t;..'rt^,m tdf'H,.'l:mL.»^::x.;™iv. it n„.t ,,nJ^ anew trial

It e'mnot reduce the dan^iges except l.y cnn»ent of l.otl, p,,. !..>..

"
. ,1 ,„ tl,.. Hiinreme Court the appellant apphwl tor

,.Tu"l^ S™l;" liar a Tl^of a document p.. ^ - '^ -

:;:;';i;;:;r:";^;;5?f7i^..;:; ;;;t:i1^7„™.,... 10 p. «. .33. and s..

;;,,,/, V. /(ircft, V.m. V. 13".

4. CllMMISSIONS.

4»».-(l) ^hcre the testimonv of a person who
-^ '^ !r?"

.idin>' ;rithont the limits of (Ontario ,s requtred. the Court „„,„„,

„j ,i",T,„A„. mnv order the issue of a comnus

eNsminalion of suoh person. Con. -Rule^ -ISn. ..!

sion tor the
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(vM Where the i(ininiif>ion iippciirs t/i l»u nG<'t'^^il^y in pn.-

cetxlinjj^ l)efore a JIasiter, [or Iti-fert'e] it may hv ij-sued on

tlie order of tlie Jln-ter [or Uefenje). (Vm. Rule oltc.

Tbe \vordn iii hrnrki'i;- nrt- iif»-, cmhrKlyinji thf dpcinion in Hn.t.kf

V. iieuruiau li'in. >ti\, fi.., 1«l V. It. ."U.

'111.' UiiU'f foiis'iliriiitcl In tliis Huh- wort' tnkt-u fmm It. S*. O.
1S77, c. iV*. w8. HI. 'Jl.

Thowf ItuUn jinnidt'd Hcpniatt'Iy fm- the cll^!ts r)f " nn oyjtmHit.

pnrty rfwuli-nt <>iit nf Untnrio." nnd " niiy ii^i-*! or infinti ihtcohh

rt-Hiciplit wilhiu Ontnrio. (ir of nny piTsun wlm is nliniir ti» witlnlraw

tlii-refrimi. or wlin iw remditiK witlwuii the liiiiitu tli»*rHof."

'I'lie prpscnt Itult providt-; fm- thi- i»-jm> of a rummi'.sion only in x\v

oftM- of ft p'i-«ini wlio is ri'sidlnc wiiliniit tl»> liinitH of (hHiMin,"

wliicli "ill iiicliidt' liny party. a« "pII us a «trani;fr tn the ni'iinii.

In t!u> caHc of tin- exniiiinntinn dr hmr rtmr rif nirpd nr iiitinn p.'i'

f(m» iwidftit wiiliin dntarin, m- of person* nlwrnt tn withdraw tbiT''

liimi. f{iiU- 4>>r» will now be npplicahlp. I'ndei- it un order will In- nil

tlial ii- niHi'.-.vnry, witliout tlie issue of nny couimin'^ion.

Jlie fiirnier Con. Iliile "iStJ provided that the commission should Ix'

isRued • in caB« the Court or Judire ih sntisfieil that »uch coiunii«*ioii

is n))plirfi for in pood fnith and not for purposeu o' dt^Iay." Thi'si'

wor'li' linvo douhtii'ss ht-en oniiilod ns unneresipary mid th'> <"ourt or

.huiL" will still reiiuire to l»e antiBfied. ns formerly, of th.- prnpriety

of Rrantinc the order: see lierdan v. firrcntrooti. 2" <'h. I , TtU n:

4r. 1,. T. .'1^4: /,', n<,.'iyi. Ih.: Lnnffni v. 7'"fe. 'J4 Ch. I*. .'^2S.

Discretion of Court nm to Gmtitliic CommiHion* to take
ETldenoei—TIhtp is no hard and fast nile as to Krnnliiiu' or ri!'u>-

inp a foreign cominissioiu It is not (rranted as of t'ourse : Price v.

Hail' I/, n r. K. 'Jot;: Vivinn v. Mitrhrlt. 13 C. L. J. IftS ; Herd,,,, v.

drrruivoful : l{r Itoiitf, Crofton v. Crofton. .tii/jra ; Coch v. Mli^'rk.

•Jl Q. H. It. 1. ITS (overruling Kemp v. Tcnn>ii)t. '2 Times. ;tt4i.

It is a matter of judioinl discretion: MUh v. l/i7/v, 12 I'. It. 47:t

;

Coch V. AH><,rk. 21 ^^ It. I>. 1. ITS; .«ee also /?r hiii>rri<il Lund ''.,. <.l

J/«»viri77rx. \V. N. 1S77. 230: 37 L. T. .'SS : A'mW v. Prrr//, 14 P. U.

:M'A : nil onler was refused where it would cniise delay, and tin' ap|ili< am
hnd I'eeii dilatory in trying to obtnin it : Stiicart v. (lladntotn: 7 Cli. 1 >.

:{'.t4 : 'l'rni)irr(iiiri; Vohnisatiort Kocfi. v, Erdiii. 7 C. Ij. T. 4(». Sf>. where

the Court was not satiafied on the mnterialH adduced, that the evi-

dence was material: Langen v. Tnic. 24 Ch. D. ,^22: i^mith v. finrn.

10 I*. It. .Vll; .1/orroif v. HtcDougald. Ifi P. U. 120". Toronto Indun-

Irinl Kxhihition ftc. v. Hountr.ii. o *>. \V. It. ;io:i ; niid where th.-re

was another action p^ndinc in the foreicn country 'for the snm.'

cause: Mnir v. Aiidernoti. 11 V. C Q. B. 1*>0: and it was refused in

a case where the evidence sMiught. though material, would be only

(virroborntive : Ehrmnmi v. t'.hrmntin. ISiV.. 2 (""h. Oil.

In Virnnt v. iiaiujur rrnnco-Kgypiv'nni-. lef. rred to in 27 \V. It.

p, 22H. Hrett. I-..T.. said :
" I apprehend that the iirrantinp of a coin-

mission is a matter of discretion, and that the grounds upon which

n commission is granted or refused is always a matter of comiinrison.

namely, whether it is more convenient that the commission should go.

than that witnesses should he examined before the tribunal here, and

the exercise of that discretion depends upon the circumstances of

rarh particular v;im-." S.-t- th- r^n-firk= of tbe =amr .Tnfl?e in Co-h

V. AUrocl-^ 21 Q. B. I>. 181; nee also RoUns v. Thr Emrtrr. 14 I.

It. 4ys.

U>^
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iiplM'iil V. li'Tf «;ircuiu«uiiici-" R

"'.Itiiki.ff. s Tini.'f, a:u. bin

will not rvaililv hi? inrcrffr'il

Tilt* 'irikr may l>i' rfcnusidtTecl

rHiiii.r it junt to do -"n J:nanutl

iti<< 'iiMTetlon o( tbu Cuun jr Juilge

with; liiitt'tfiilii V. fin'iiiviat \titx. ,*

'.I liiiift, W£.

Ill /^ HvuMt\ iruttun V. rrofttni. ".ii Cb. Lt. "litt, it waa ln-M ilmt

uiKiii nil aiM'lit'fiiion tor a pommiwio i f tnkf fviib'iu'f nhr'.ii<l. tli>'

( ourt outtht tn bf iatiDtieil that tlic npiilication \» mailf buna ftit'

.

WiiPFP the Court thouBht tbt? witotiw nboulil Im* «iit>jfcti?ti to h >iri(i

(Tiw4-fxiiiiiiimtlc.li oil piirt of a i-laiiit in wliit-ii b<* wan liitiTeKifu. iiiid

till* l-'rfiicb practu'f wiin to have tlit? t'xnniiuntion titke piui-c tlimnKtt

til.' .liidUP ouly, n coiiunisKion won rffUHt'il : t»ff nl!«o Htitltin v. ^in-u-

iv.od. 4"' U T. 024; -H L'b. U. TiVl (iiotfi. .vlien- tb<' cum' mrD<'-l

all the fact thut the (htsou ti> In.' t'Miiuiiuil wiij. tlie plniniiff tiiuis.-li.

:\n(l the Court was uot natistipd tltut lit- ^iniM not atniiil ni> uo to

lyp crixw-einmined rtio voce, but on tlif totitrni^, was keepiui: out

of the wav; see Laiif/m v. 7«fr. "Jl Ch. I>. .VJJ : Spilhr \. I'uri^

sknlii,.} liink Co.. W. N. 1878. i:2S : J7 W. K. JJ.' : (.(UHt v. H.hm/m.

trurat-l-^flHI'ti<'»i'*'- "U^iia; Kulti \. /'' jt/'. 11 I'. K. :i"'.l. and

ThfiiiiaH V, stun-t/. nii'i LnutuH v. 1 ochhi*! Iti'iL- .
I'l... '2~ (

'li. 1'. KIT

ns^iplaiiied iu Coi/t v. .U/o-.cA-. -M <J. U. 1'. 1. iTs.

In tht' abxence of sppcinl circuinstniu'fM iiiakiiut it desirabli' tliat

tip plaintiff should face the Court or juvy in ppinou. tlifir i« ii>

reaxou why his evidence dhould do* Im- taken by coi.iuiisciou v/here he

10 residing abroad: Aruioiir v. Walkir. '27} (.1i. It. 073; Han'-ui

fninro-Kguptior.ne v. Lul-^rh-r. '2S \V. U. 13:i : 41 1.. T. 4*1S
: W. N

lS7!t. \Ki: Cock v. Atlcfick. '2\ Q. B. 1». 1. 178: spf P'ice v. Haih-i/.

t\ V. n. U5«.

Where, however, the person to l>e examir,;^' abroad is the party

i

hunsplf who asks for the t-onmiiMiou. t!.e Court will be nime cir-(
;

cumapect
witness : Milln

i'l: t'rice V. Bailt^. *» P. It. l!-"ii : Kihl v. l\

A plaintiff'B application to ral- bi^ own pvidmct- by c-oiuuiisi»io0

111 nn action for libel, was refuwe*. it bt-ing conaidi-r.-d that the plain-

tiirB evidence ouRht lr> he given before tbe jury, the main question

hf\\v£ one of daniaces de,iendine upon the plaintiff's testimony: A"

(''// v. \\'akl(>y, » Tim«i, -ITl.

There in however a ilifft'rencp betwpen the case of a foreign piaiu-

lift and a foreism defendant nskine to be examined on commiMion in

his own country, flie Court will not regard n defendant's case with

the same strictnew an the ca!<e of a platntifl who has oh'wen his

nwn fomm: ffoM v. Wwdford. Ism. 1 Ch. 3s ;
7i' L. T. 22: llnri.

mfmt V. Univ. VI Times. 170; Hniauuri v. ."^"Itukoff. S Tinn'^,. 331.

Frmo facie n dpfpndant roflident abroad i« entitled to thp cnmmis-

sion: .\('w V. ItuniM. Vi \V K. 1M2: 71 L. T. i".Sl : 11 Time*-. 53. but

a defendant's application wrji refused whern the iiintters in iinestion

were complicatt^ aroour.s arisng nut of tnuisactions lietwe^n jiliiiu-

tiff and defendant, when liotb were residing in (Intario. and the ex-

pense of executing a coinmieHioti would exceed the roRt*! of n d"f>'n-

dant's oominR from Knpland. and his opily reason for nor coming was

enL'iigement.s in Kngland. and want of time and money : I'orin- v.

Huultoii. ir. V. II. 318.

The plaintiff, where thprp was a countpr-claini. wh.; viewed as n

defendant so far ns the counter-claim was concerned, and n conin.iw-

R-nv. to take his evidence on the connter-olniir. wti«i ;:r;iuied f.rri v.

tilirardfi. 5 O. W. K. 83

ai4 to making nn order than in the case of an orrtiuar?-''^'''"
'

"

Mills V. Milh. 12 I'. 11, 17:'.: Lif/lil v. .l«W,-„«f;. ."s L. T.!;,,,,;,,;,
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Half 1

Gviilrm-'v 'it

A ciitiinilNilnD to fiamiue «• a witness a pcrMin who bat abtcun iti

[roiii ihf Prnviiu't*, will lint bf> nfiUMl on Um frouod thni li>- u
all^B'il not to l>f> a crHdllile witnns. and that bla croH-ciamiiiHtinn

wh»Mc in op*>ti (.'oiirt Ih clmir»4t : .\nrdheimer v. MoKUUip, ID I*. U. j|>;.
criftihillty

I'll,. iiniptT nmr"!* It) iirdpr to lnii>*'ii''b hin veracity in to oall witm—

—

lit ilif trial tor lluit )itir]ii /'..

m

r

t-ileffndant with the party apj. ,r

tl)# itrantinK o( a '•omminiilun

Thi* fact (hat tli>' witnepii ua* a c

inji nuN eon <ider«d no obstacle to

\Ml4rift V. Uct>omil<t. 13 1'. K. tt.

It The M. Mo9hani. 1 I'. I>. U.'», n cumin iiwion to tiike cutlK-nc

In HpaiQ as to the law of flpnin, wax rvtuited, ns It was not sh'>\vti

that ('oinp«teiit HpnniHh advocates could not attend the trial wUhimt
diHii'iiliy. and io the opinion of the .Tuilirf it would, iiinlfi tli>' 'i;-

runistanres, he more i«ntiflfact'>r,v to hav<> the witne^Sfls Rintuiu>il in

Court. .So« also Huatell V. fi.' W. U. Co., 3 V. V. I.. J. Iti;. a:u!

.Itty.-Otm. V. thiitd'Thum. 10 1*. U. -W», where the object wan nicri'ly

to obtain scientitic, or fxpert te*tini"ii.v ; iit •ce The Kdisun ''". \

Hough, UH h. T. Jour. 374.

Mottoa.— A motion for a commission Ih usually to be nuidi' aft*'r

issue joint'd : Smith, v, ttrery. \U F. H. ^'M; but It Is not ew-.nnal

that thi< iiL-tion he t*^hnirally at insue. The motion may l"^ iiiinii*

whenever ii run !» nhown that dome issue is rained on the pli^ii.lintr*

which must he tried in the act .on : Stnith v. Orrey, II P, K. 3ft.

The form of order i^ given in the App. Xo. 12", and the (orni of

a conimisftion, No. IM. See H. A: I.. Formn. No-*. 7^7. ami 7.T.).

ETidence on Motion.—in rasip of an applifiition for a coniiu.-

.-ioii. Itffore issue joined, the nature of the evidence pxjtectpd fr"i;i

the witness mnst be shewn, that the Court rany «•« whether ii i"

likely to be material and necMisary : Morrow v, Mrltmtfjnld. IK I". It.

l-JJ^ esplalninr ^mitli v. (Iroey. 10 P. R. 531.

'l*he attidavit on whica the application ih baswl. even after i^-u--

joined. Hhould state that the witnesses proposed to t>e examincl ay<^

muterinl and necessary: Kidd v. Perrjt. 14 P. U. 364. An atfidiivit

(it the plaintiff stating that the witneeses to be examined were nt-fv--

sary for the plaintiff on the trial, and that lit' was advist'<l ;iinl

vpiiiy believed that he could not safely proceeil to trial without tli.-ii

evi'leiicp. was held to be prima facie suffiiieiit ; Robitix v. H'Uf'i-

I'rhili,,., Co.. 14 P. U. 488.

Thf personal ctfiduvii of the party applyinj; may not be essential

m support of the motion for a eommiBsion. but cogent reafoiw mii^'i

lip eiven. by some one who ran speak with kniiwl¥<lcp, why an nppli

c'luir who seeks to have his own evit^ence taken in that w:iy caiifir

attend in person: hhid v. I'err)/, 1-4 P. R. 364.

Lndi^'F thi- EnRlish practice it is a recognized though not an ab«iv

lutely riffid rule, to cive in tli*' iiiRdavit the nnn"' of jir toast on-' m1

the wiinewes proposed to lit' essuilned. and the excuse for not doint;

so, that the witness mieht t)e "iiiirited nway, was held untt'nnbl'^

:

Hoirtird V. Hiihiii (f <'<).. 11 Times, 4."I.

Where defendants contended that the evidence expected from tii''

witnesses was unnece.s'iarj- by reiison of implied admlspions in th**

pleadings, it was ht'ld that * w;is for the defendants to make tin-

evidence unnaestionably niinei-eHBory either by amending their pletcl-

ings so as to expressly make the admission, or hy undennkiiu: (<> 'I"

wo at th" trial: Itohiim v, l^tn/iirr. Hu/im.
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Ord.r.-A ..,miui.»l.,n i."".* "nl.v pur-.iant t.. tl' .r.l.T-
^^'"''l';

""'"'

,l„T,l.,r... ni. "r,l.r provi.l.Hl for ..iiuiih,;,.,..,, „1 ...,.• >"•" ' ;

;;,"„, .!„l.l n,.l I..I... t.. ..xitrolne -M. .,i.ly. »lll'.,.il nm..n,l,..« >!>. ..r.!".

v,,,lk V ll'ihrM-k, H 1'. It. l"ri.

. „l,i...l,.in 1.. n »il,. .. ,lir,rmil„! in i.l -f mUii,|! ,l" ""111. '.n

iV;. .""m„i«l..nor; Ki.*"-,l» v. //..»,,*. :;" " K. . -I I- •!• 'J

II. am.

,„ ,1 „.roti..n ..( ihi. ('..iin "r .ri,,!,:... i.ti»« ii,".v I- iroi..>»"l •" '"""

„''i,.,..,K- ... «i 1
„r.,.."iin.. ""' ''"''I'

">,.;;;,• "',,,'t'''",
\. /.Ml/'"-'. 1-* t- ') ' . ,,. , .,; n„ s,.l. .lour. HI; llmt

,v,ilii„ ,1,.- j.irl«ntti.m : Watt v. .i;.i.»"|/. ., I
.
W. U. .H. l.n. "i

1, I,. oM,on.o of 11,,. ™n,mi.Ki„.. be l">rne l,y tl... ni.|.lir»n. nn I

rtc V. llou>tf,n, .1 O. W. U. W.I.

„r,';"°l,.. „l..l...llt ..ppli«il to ..x».„in,. bh„...ll l.y m,l».,o„: S.,.lm

V. /I.I.". (I, i' Ch. 1>. :;i.

r,„„„„...o.H ,„ny provide tor 'he exniiiin,,.!;,., ". ....nm.,«l per-

.„„« „. a i,ar.ic.,ln,- pinee : .Voi/i.. v. /...»».(.. i> < '.• "• -' '™"""

V. Wnlhr. -r, Ch. !>. IITC.

llr«,ks ini.l .I.Hiimeti.s pro.liice,l il, ill. ae.i..., .iiny P.' "'...out of

,1„. j„ris,lie.io„, tor .he purpo,e ot px,..„i.,i.,R wi.nej«..» "P » 'ore,«n

,.„m„i.»lon; but doniment- pro-hiee.! m """''''\" "°" "''
'.I'

." "'
,,

,»,/,„ »H1 not bo .em ..way: <lark, v. I ,,«,,. /.«6o( .
ra.,,. 1.1

!• 11 4i;l-. ('*,ip(>n V. ;'u<(iclt. in note to «»;,- Vm.

.\„ ,„.,ler ,.,ay Ik- made Ihat the ...bjiet ,.,„.1.T ..t the aotl„n shall

l„.
:"„, „„t of the j.,ri».lictio„ for .h.. P't^.-e " "1™""™"'"' ^ '^^

wi,n,.ss,«: rha,,i:« V. rutlM. 1W>K 'J H- n. Wl: ,H T.. 1 110 ...

a„nr„vi,.l! of LnUr v. Hmythv. H l-i.„o». .112. in >yh„l the l....r.

nh."".
.'

or,ler a brooch to be -en. abroa.l for i.l..m.l,<a.,on.

Where a wiin«» iireviously examin,-,! by ,o.nn,.».i.... Htat.,1 .hat

h,. bad f..rther evidenee to Bive. to explain or correct h,s tom.er .^.

d
„,"

a r" ..xamina.ion was allowe,! ..".h-r a new com.„,s»,on. rhe

,vi,„„s in such a ,a«e should be consi.lered .1,,. ,v.t.,..ss oMhe part,

npi.lyine to n.-examiiic him ; Roi;tr» v. .I/0.11.1..9. HI. n -

Lstten Roaatorr.—In aid of a commission, where .!.. assisinnce

n[ a f"^*i, (°*m i^ro-ee»«nry ill ord.T lo e.mipel Ihe a.t.n.lnme of

j.i.-40
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a party for exaniiDation for discovery, or of a witneBB before iln-

commiHsioner, letters rogatory may be ordered to i8i*ue : see K. S, < *.

c. 140: and Re Kirchoffor v. Imperial Loan <t Invcntmcnt Co.. 7 o.
L. It. 2lt5: am: see Imp. Stat. 48 & 49 Viet. c. 74; iti Dom. Stiii
ISWi; Ex p. Umith, 2 Cart. 330; He Wetheretl, 3 Cart. Sir*; R. s.
O. c. 7;i. s. 7i'2. Orders of this kind however are not grnntfd niil.s,
absolutely necessary for the purposes of justice: Ehnnnmi v
Ehrmann, 1S9*J. 2 Ch. 611; 75 L. T. 37.

As to taking evidence in Ontario for use in a foreign Court. Sf
Re Wetherell. 4 Ont. 713, and statutes above referred to.

luterroBfttoriei.—The applicant frames his interrogatories ai
the risk of the evidence taken being rejected in whole or in part : thi^

Master in Chambers cannot consider or interfere with them on nm-
tion for that purpose: Toronto Industrial, etc., v. Houston. 5 O W
K. 4113. fCl^ SfX

Return of Commltslon.—Where the time for th*' return of n
commLssion was extended to n certain day. and on tliat day tli.>

witnesses were examined, it was held, tiiat. hiivins I>een pxt'ciir.i'

within the tim<'. the necessary delay orcaaionei! liy its transnii-i-inn
did not render it irregular: Darling v. Darliiiii. 11 l*. R. .^60.

See Darling v. hnrUiifl. S P. R. JIOl. for irrejniiaritien which w^v
held not to invalidate the proceedings under a conniiission.

Opening Commltiion.—See Rule TAT,.

Commiftioni on a Reference.—Clause (2i of Rule 49!). h an
extension of Chy. O. 2*^1

The Master, or Referee, may direct witnesses to be examined befoiv
any other Master, or Examiner, of the Court, without the consent
of the parties: Rr ianfy. Biddell v, Cant^y. 1 Chy. Cb. 1J>S.

The Master, or Referee cannot jrrant an ordtT for n ci>mmissioii
ex parte: McLennan v. Ih^ps. 3 Chy. Ch. 1t>3 ; except where tin- r-^
ference is ex parte.

WTiere an application is made to the Ma.«ter. or Referee, for a com-
mission to cross-examine a plaintiff resident abroad, on an affidavit
filed by hira in support of his account, thp Master, or Referee, can-
not properly refuse it. so long as the plaintiff relies on the affidavit
in support of his claim : Towncnd v. Huritrr. 3 C. L. T. 310.

An ord^r of n Master, or Referee, for a commission should, wutaiu-'
mutandi-1. follow, as nearly as may he the form of order as given \n

the Appendix. See Form No. 120, H. & L. Forms, No. 737.

Coits.—As to the rnsts of
f?timon.. n P. R. 177; Rondot v.

note to Rule llTo.

(oiiiuiis.sion. see Domininii. etc..

Monciarn Times. 18 P. R. 141.

I

1^

.100. If n party for wliose examination a commission ha-

so issued iinrlor Fulo 400, refuses to attend lioforo tlin Com-
missioner, a verdict or judjrment may pass against liini or

he may he non-suitecl. Con. Eule 587.

Taken from R. S. O. 1877, c. 62. s. 20.
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llulo iW enable, a commU.iou to be issued by eitb.-r imnj^ lo t»k.-RulM

tUe evidence of himself or of tbe OKPOsite party, or ol „ "tr.ius.". MX-M3.

%'S»> is applicable where a party whose .v.deuc,. is d...,r..J b;

his i.iiponent does not attend for ..xaminatwn.

501. The notice of a motion for a commission to take s.,!.,,.,

evidence shall state the name and adt'ress of the commis-

sioner proposed by the applicant; and if the opposite party

desires to name a commissioner, he shall, on the return o

the motion, give notice to the applicant of the name and

address of such commissioner; and the order may direct tlic

issue of the commission directed to the persons so named,

or to such person as may seem proper. Con. Rules oOl. 59'3.

502. t'nless othen^-ise dirc^-ted by the order, tlie examiua-
JJ'/i"';!".;;.,,

tioii of witnesses shall be upon oral questions, and notice of " »"i«r

the execution of the commission sliall be given to the opposite

partv, if, before the eipiry of the time limited for mailing

the commission or within such time as may be provided by

the order, he gives the name and the address of a person

resident within two miles of the place where the commission

is to be executed, on whom such notice may be served. Con.

Rules 593, 59(i.

I'niler oriBinal J. A. Itiile liSI. there wiis no j\irisdirtioii to order

the examination to be wholly oral unless nil parties consented. That

Hulo waa amended ao as to enable the order to provide whati'vn.

misht be proper on the subjeil. fnd.T the iire.«ent link: ;)ii»iii fam:

the examination is to be wholly oral, but the order may slill iiro-

vide otherwiae as may be just; see under tbe old practice. 11 (?t.-o« v.

Mi-Dovali, 8 P. K. 354; Tajlor Ev. 4."1.

50S. miore the examination is to talce place upon written e;^;'™™

iimrrogatories. the interrogatories in chief shall bo delivered ™i^'|;;,^';;

to the opposite party (unless otherwise ordered) at least 8 i...

dav- before the issue of the commission; and the cross-inter-

rogatories shall be delivered to the o]i|iosite p.irty (unless

othenvise ordered) within 4 days after tlie rewipt "f the in-

terrogatories in ohief ; and in default of cross-interroi;atonc>

being so delivered, the opposite party may send the com-

mission without cross-interrogatories. Cnu. I'nb' '>'.

fhft rules of evidence as to leadinu' -luestions at a trial cannot he

strictly applied to interroRatories administered under a forei;:n t ,im-

miwdon in the Master's ofhce: Lockinmtl v. Itiir, Vi V. It. ti.-,.-.

It is not proper to apply to strike out interrogatories for inipertin-

enee. the proper ersirse i.. for the witness to ilemnr to the iiupertin-

ent ouestions; ^Vi^itlWl> v. Ctirlii. 8 P. R. 83 ; see f.r,tl irtiotl v. Bur.

I" 1". !!. (!"ir>. nn>i Kiml..,, v. Ilrn-r,/. "> I.. .1. Chv. r,:i!.
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504. Where notice of the execution of tlie connnif-

sion is required to be served, 48 hours' notice slmll

bu sutticiunt; such notice shall be in writing, st«i-

in^^ thf time and place of the intended examination, aud

shall be addressed to the person named for that purpose

before the expir}' of the time limited for mailing the com-

mission or as provided in the order; suid ser\*ice upon liim,

or upou a grown up person, at the address given shall \k'

sufficient. If the name or address given proves to be illu-

sorv or fictitious, or if the party so notified fails to attend,

pursuant to the notice, the commission may be executed

ex parte. Con. Rulef* oSO, oltG. 507. Rules 29 Dw.. ls:)4.

1388.

SOS. The witnesses shall be examined on oath, atiir!i;n-

lion, or otherwise in accordance with their religion. h\ uv

before tlie commissionur. Con. Rule 50!).

iniu uiiiing and returned with the commission. Con. Rule
594.

Interpreter flOT. Wlicrc a wltncss docs Hot undcrstaJid the Engli^li

language the conimis:Jion shall hv executed with the aid ul

an interpreter noniinatfil by the commission, and sworn bv

or before him to interpret truly the ipiestions to be put to xh-

witness, and his answers thereto, and the examination >hall

be taken in English. See Con. Rule (iOO.

copiMas 50$^. If a witness produces a book, document, letter,

paper or writing, and rofuse.s for good cause, to be stated in

his deposition, to part with tlic original, then a copy or ex-

tract, certificnl by the commissioners to lie a true and corrrct

copy or extract, shall lie annexed to the deposition of th.

witness. Con. Rule 598.

iimrm,.v
5©0. Tho depositions may be taken in shorthand if ^^

Ihorth^oS.i"
pff'^'i^^*^*! by the order or the parties so agree. (Xctv.)

^l.^PJ*^: SlO. If the examination is to be taken in shorthand, thf

commissioner may take the same in shorthand or employ a

shorthand writer, to be dulv sworn. Rules 23 June. I'^'-U.

UAC, part.

^~^i
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sUion», how
to !»

511 —(1) Unless the exanunation ia taken iu sliorthand, ""ffj^j,

ilie aepo8itioiis shall be subscribed by the wituebs aud by

the conunisaioner.

()) Where taken iu shortliand it shall not be neeessan- that

the depositions be read over or signed by tlie person examined

unless any of the parties so desire.

(3) A copy of the depositions if taken in shorthand by the

coimnissioner and eertiiied by him, or. if taken in shorthawl

|,v a shorthand writer employed for the purpose as afore-

said certified bv him and signed by the comiuissioner, shall

for all purposes' have the same effect as original depositions.

Con. Rule UUl. Rules 53 June, 18U4. 134(i.

Whtre onl.v one of two conmii».sioners sifued tlie leturn. tbis »"»

lieUl not to viliatf it: M'InIk iliitiKil. cH:. v. Z)n«„H. 11 s. C. It.

1«.

Sia. The interrogatories, cross-interrogatories, and de- Keturn^oi

positions and anv docmuents and certified copies thereof or ™„„d^__^

extracts therefrom, referred to therein, sliall be sent to the„„iden™.

proper officer, on or before such day as may be ordered m

that behalf, enclosed in a cover under tlie seal of the com-

missioner; and the same or otKce c.pies thereot may be

given in evidence bv and on liehalf of the parties respectively,

sivin"- all just exceptions, without any other proof of th«

absent from Ontario of the witness tlierein named than an

athdavit of the solicitor or as-'cnt of the party as to his lielief

of such absence. Con. Hide tl(i-.>.

518.—(1) Where, uimii the application for a commission

to take evidence, the oi)]wsite party desires to join in the

commission and examine witnesses on his own behalf there-

under, or names a commissioner, each party shall pay the

costs of the commission conse<iuent upon the examination of

his witnesses and the appointment of his commissioner,

without prejudice to the quo.stion by whom such costs are

ultiuiatelv to be borne. Con. Rule ti03. ;wr(.

(3) If for anv reason the commissioner named l)y either

party refuses to' act ii|)ou receiving 48 hours" notice in writ-

ing 'from the other c(Uiniiissiom>r so to ilo. the commission

may be executed by the commissioner giving such notice.

Con. Rule I'.oa. pari

I'artkf
joining' iti
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A14. Every order for a conunisBion shall be read as if ii:

contaim 1 the above particulars, and shall not set forth the

same, but may contain any variations therefrom, and any

other directions, which the Court or Judge sees Ht to make.

Con. Rule 604.

919. A commission when returned shall be opened at the

trial or before trial at the instance of any parly (without

order) by the officer to whom it is returned, on two clear days'

notice to tlie parties interested. Xeu\

The Court in permitting a foreign comt lisnion to be opeiiod hHon-
the trial, will not impose restrictions as to the use to be raadf of thf

knowledge of the evidence which would be acquired by the solicitm-;

by such opening: Smith v. Oreeu, H P- R. 238.

Affidavits.

Style of

cause in

atndavitB,

Erroneoiia-
l.v entitled,

may bei
re- sworn.

.ttldavita

riy parties
to the

916. An affidavit !ihall be drav.n up in the first per.-im,

stating the name of the deponent in full, and his descrip-

tion and true place of rbode, and shall be signed by him.

Con. Rule 605.

Taken partly from Chy. O. 2.18 ; Rules T. T. 1856, 10ft.

See Elng. (1883) Re. 5L'V, 528.

An affidavit should be entitled in tbe cause or matter in wliicii

it is to be used. Thg shortened style of "A. B. and other;;, plaiii-

tifff". and ('. l>. and other*, defendants." may be used: Rule 32";
Dicketf V. Hiron, 2 Chi'. Ch. 4VM»; but not "Brow v, Jones."

The Court may receive an affidavit, notwithstanding formal defeiTs

in it : It. S. O. c. 73, s. 39.

Affidavits erroneously entitled have been allowed to be taken niT

the files, and resworn without a fresh ^Uimp: Pearson v. Wilcox, in
Ha. App. XXIV.; Uawca v. Bamford, Sim. 653.

In affidavits made by parties to the cause it was sufficient in

Equity to describe the deponent as the above-mentioned plnintiiT.

or defendant, without specifying any residence, or other addition;
Vrockett v. Bishton. 2 Madd. 440; Hogrrs v. C'rook»hank. 4 (\ L. .1.

45. And the same rule prevailed at Common Law : Pooh v. Pcmbren.
1 Dowl. V. C. 693: Brooks v. Farlnr. 5 Dowl. P. C. .'161 : Li/mai' v.

Brethron. 2 C. L. Cb. lOS; Kwiiig v. Lockhnrt. 3 U. C. Q. B. 24S.
Hut affidavits in which the plaintiff in a divorce prortvdiiif! frav' an
address, or an illuiiory onp. were rejected by the Court, and the casf
was disposed of on the defendant's affidavits: Hyde v. Hyde. .>9 L, T.
."23. An affidavit as to the fitnees of a proposed trustee In which th"
deponent was described as a " gejtleman," was held insufticienr

:

as th"" position in life or occupation of the <Ipponent is in such ciisf

material in onler to jrive effect to the affidavit: Rr Ordc. 24 Cli. P.
271; Ro Honcnfiil. '»5 L. T. 373; but in other circumstances such !i

description is not necessarily insufficient so as to prevent thp alfi-

davit from hwnp filpd op n'Jfd ; Rr Dodmvorth, l^p-ncp v. Dod^trorth.
IS'.H. 1 (.'h.

,
<Vi L. T. 282.
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v„ nttiaavlt by a peraon who was a ttookbrokor wn» bM not toRul,tU.

.,aw h
*
diiripLn and true place of abode by ,l™or.bmg b.m ns a

"ock eSnje nock broker- Re Lcvs. ice.,, v. Uv,„. «" L. 1.

an ; a7 W. B. 39«.

Ihe Court ha. .ometlme. r««Tf^ »'«''°f'/'%\,?;|!"°'i'd ,t"^^^^^^

thonrt drawn in the third person; Ke Uu.hai,d U L. l". •*'«• "™.''',l„..,uh

,,7 r Pm«l 8 Sim. iiSO ; and not entitled in the ciiuse
;

.vo/i-ii/«. i,„B„i„ly

"/il",«;, %VLT.^'*>rWa,,,i, V. Uia„ey. lU L. T. Jour aa.,,ra.„.

l„d an affidavit without the signature of the deponent "«» ««lj-'^;

KcUmnird. L. B. 9 C. P. »47 ; but see c«»tm. .Ud^iav. v. itathc.

I) jHr l(tb5.

Where the Initial only of the deponent's second Christmn name

,VH given, the nfflibnit «... held to be regulnr: 11, torn'l \. Bunnell.

if. I . C. y. B. aTO.

Vn nflidnvit to obtain an ..r.ler to arr-»t nliich began "L -VlbjW

HI,,. Bovci. the above named pliiinlili." her name ,»ns .Mbertn Jane

Van.„ckle. and was signed licrta Jane Vansickle. was held to Je

r^t a nullity, but nn irregularity -"'ely which under the c.rcum-

stances was waived; Viin»u,i(e v. Boyd, H f. K. *'•'

vn affldavit omitting the words • make oath " will be rej,';cted;

Kif,, V. T««lor. 10 Ei. 52; MiHip. v. l-rmtu^. J Ha. .A.. Re

\.,r(,„i. 2 1>. K. & J. 3.

VlMnvlts may he sworn in Ontario before oommis>,onor» nppouiteil

uuiU'r K S O. c. T4, or before a. notary public of Ontario
;

gee K.

S ci c. 17.1. s». 3. 3. -^' to aOrmations. see U. S. O. c. ,3. s. lu.

'

The notary need not affix his seal to the affidavit
;
R S. a c. 1T5,

8. 8, which overrules the decision in Boyd v. Hpnggmt. 1, f. K.

\lfidavits sworn out of Ontario may be sworn before any of theAMavit,

pe«ns enumerated in li. S. O. c. 7:1. s. 37. .Vtfidavit, sworn betor.-"™,

any otber person thnii thos entioued in that statute cannot be

read; McEican v. Baulton. 3 Chy. Ch. 63.

4fli,Invits sworn before the solicitor, or partner, or managing clerk. Am,iavit»

„,-,.en,. of th.. ..olicitor. of ,he ,«rty in w-hose ';<^ha«.'J>' "1'",;^",;S,o.,e
is fllr.l. cannot be rend : D««n v. MrLctn. !) C. L. J. 212

.
P. R. .15

. .„„,

Duke of \onliuml„rlii,tJ v. 3'odcl. 7 Ch. 1>. .,, ;
and see Rule 522.

Hut this rule does not apply to the partner of a counsel ensased in

ihe came, but not otherwise connected therewith : 11 iWe v. ' i-oic.^l

C. P. 4l)ti; nor to affidavits to obtain an order for arrest: du/c .,

—

.\ commissioner ought not to take affidavits not made in any cause, <;«l»-

nor authorized by statute to be taken by^him. Such oaths are
^„„,„,,

voluntary: .rack.,,,,, v. Ko>>ch 2(1 U. C. Q. n. 341: .1/c/Iroj/ v. HaH.„.j^.ke

J-> V. C. Q. B. :ln3: and see R. S. C. c. 141. -j;|;;-^

1-he officer taking the affidavit should add after his signntiire the

usme of his office. The words " .V ComuiisMoner. etc.. or A Coin- mjr
^^^

missiouer." or -A Comr.." have bee,, hel,l suihcient :
Hcriiicr,,,,. v

,„,

H,„iifr "U C O B. ;i7; Bro.ni v. JVri-. 2 1. C. Q. B. nS; .lfurpA.»„( „m,e.

fSo; 31-. C. Q. B. 177: Pa.c.n. v. //.». 1 !;•!.,=!» ;
"•"'

V. Swilh. ,1,.. :i"'.l: Cm,«da Form. L. rf S. Co. v. IjM. 22 Ont. .\l,p.

-,1.-. But the signature alone has been held insuffic'nt
:
Balicoek v.

UnlUird S C P r,27. "Sworn before, etc.," omitting "me. wa«

held sutticient: ilortin v. McCharla. 25 T'. C. Q. B 270: an,l see

Or Fi.mH V. B»„„el(. 15 U. C. Q. B. 3711; and EddoxCH v. .Irjm-

(,r,c L. c{ -U.. .1. Co., 62 L. T. 514: 3S W. B. 62ft.

As to the ni.irle ot administering oaths, see per Key. J., in Bmrkr

V. n„,i-i. S.H I.. T. Jour. 103.
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'I'he additioD of a deponent is only descriptive and not an nllfca-
tion of fact

: Hootl v. Vronkritc. 4 l». U. 27». The usual form of oinli,
*• jou swfar that the contents of this affidavit are tnie," how.-vei,
would jti-em to pledge the deponent to the truth of the addition, r^
well an of the matters formally deposed to.

In drawing affidavits, the following ohservntiona of Wilson. .'

in Fisher v. Grccu, 1i C. L. J. Iti, may be useful to the sludeiu :

" 1 reffret to tind. in several instances lately, thai Ftuperlutive wuids
are used in stflting facts in affidavits. There can be no stronger
expression of the very truth than that it is stated on oath. If
IMS certainty is intpn<led. the statement should be qualified. Tin-
terms to which I object are. 7 most poattivvlt/ awtar^ etc. I ,.,,,

only wiiow my (fiBai)proval of such language, by refiiMinn to ji11<m,

costs to i*e taxed for affidavits drawn in this style, when costs arr i[i

my discretion. In one of ihe affidavits before me I observe the
exiiresfiion. that the statement made by another person in another
affidavit was 'false.' 1 suppose the affidavit was drawn by a young
man of little experienct.'. for the one had detailed a trauHactimi in
one light, and the other had state<l the same transaction in aiioilur
light, but the term ' false.' as applied by one to the otlier. mtiM in

no way verify the statement of him who used the oEfeusive esini-.-
sion."—and see Ihividnon v. Grange. .' P. It. 25S.

A solicitor introducing impertinent and irrelevant matter miu in-
afhdavit may be orderetl to pay the costs of the application in whi-lj
it is used: .Xnon., 4 V. R. 24*J : and see Vorhy v. Itobbin. 't V. (.'. I..

Wliere atiidavits Mere badiy written, scarcely legible, and ditlimli
to decipher, the Court refused all costs connected with their pn-
pnration. although costs of the suit were given: Iturnhuui v. (Jarn n
1'7 (Jr. 80.

fil7-—(1) In an attidnvit made bv two or more dqionenl-

ilu' niinies of tlip persons making the attidant i?hall be in-

serted in the jurat, hut if the allidavit of all the deponent-

is taken at one time by the same olticer, it shall he sullioient

ro state that it was sworn liy both (or all) of the '* aliov<-

named " deponents. Con. Kul" COG.

Same as Eng. (1S?43I R. 'y^li.

('2) The jurat may be according to Form No. 1(5. Con.

Rule 007.

Taken from Chy. (>. 2.'i.s.

An affidavit whiili ou'ittied "before me" was (under Kng. O. :is.

R. 14. which pujiIjIi's thi- Court to accept affidavits .otwithstaii'liiiL'
defect.s in form, see R. S. O. c. 7;t. s. Jiili. received, where from wbai
appeared in the affidavit, such as sisnnture of the Con.sul and liiv

initials !ifhxe<l to alterations, the reasonable inference vns thiit lii-

aflidavif was sworn before him: Ed'Unres v. Arycniinf, ctr.. f,,., Wl
L. T. ."14; ys W. \l. (ii.".i. niid other cases in note to liuk ."10.

See note to Riil' :m;.

For Form Hi. see H. & L. Forms. Xo,

w~?
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SIN. Affidavits shall be conBuuJ thu stateiuuul ol'

""^JJ ,j,

facts"'* ithin the knowledge of the deponent, hut on inter-
^_^^^^;^__

'

locutory motions, statements as to his heliel, with the ground, „„., ,„„„,.

thereof, may h^ admitted, ('on. liule (iull.

To the same effecl as Eug. ( ISSa i U. 3^.

riiiler I'liy. O. £)!). eaili »tat™i.'iit in an nlliilavit to lie iis...l as

iilMice on anv proceedim.- Iwfore t[i.. Court »a» requ.re.l to show

„. .[^onenfs mean, of kuowlwlgo. This p.-ov.siou i.. however, not

iilKxIled In these Hulci.

l-mler thii. ««!< the iir.,un.ls of stntninents mnch. on " hellef •• are

muire,! to he stute.1. hut not the means of kuowle.lite or liosilive

211 Ch. V. 501; lidirardt v. llavu. «. N. ISM. ''•

in afflilavit on information and l).lief founde.1 on stnienient, made

to'the deponent hy an ii.formant who declined to repent Iheu. on

nlUdavit. unless suhpceuaed. was not admitted on an .nterloeutoi,

motion in a case where tlie Informant might have heen hut was not.

"
hi'o^ned and no irremediable injury eould result from the exeus.o

of the evidence-. Itv .liil*o«(/: I>oi.j v. .i„tlw,,tl. INW. - I ! •'"; >"'

1,. T. 1»».

VllidavitB on information and heliet which fail to disclose the

groumb thereof, are not evhleuce whether on an interlocutory or a

l,„al application, and need not le answered
:

see 1"4 I. J.- J"'"-

•fto- and He J. L. lV,iiii» .Unniifiicfurini, Co.. ini»i. - I li-

'•f .
«

I,. T. 41S: and in England a solicitor may he refused c.sts of such

atlidavits: Ih.

\u alBdavit in which the deponent stateil liiai he was iivdihly in-

formed and believed certain facts, without stating the name of his

no mant, or the ground of his belief, was held not to comply w-i ,

this Itule. and was insufficient proof ot the facts deposed to: (.>l-

1,1 rt V. .Slilco. 13 1'. 11. l-.;i.

Eviilence on information ami belief, though generally admissihh-

o„ interlocutory applications, is not .tdmissihle on a pr,>ceeiling

whicli. though interlocntory in form. Iiually decides the i gin, ot

parties; and the party against whom it is adduce.1. is not I'"'"'' "

rontradict it: but if. in the Court below, he ,leals with the eudente

a» admissible, he may be precluded from olywring to it before the

Court ot Appeal; (lUlitrt v. Emhuu. 11 Ch. D. S.iH.

Costs of setting out the contents ot written documents were dis-

allowed, in //ir«t v. I'rocler, W. X. 1S.S2. 1-.

\mdavits n.av be orderetl to be taken off the files, it scandalous j,„,„|,,„„,

or 'irrelevant ; .v;,,I»c,- v. .Vau-fJ. T 1'. 1!. 40'.1 ; l.-| C^L I .rj ;
(;.»..Mo,. .ffl.l.vi,,.

/vc,-„i.i-. 12 W. B. 333; (:o,hl,n,l v. I'«n. 3 W. It. lUi: or the scan-

dalous matter may l)e expunged; l\«,-,„r v. .l(o«.... "
.

N. I'^-'-l. u.i.

Hi Filrh. •> Cliy. Ch. 2S.S ; and see Rule 2!"!. and nme.

Costs of scandalous aHidavits will be disallowed; Vn,,>Ui,le„ v.

1 riHKlfiden, 10 I'. It- -t--^-

51». In an action or prow-edinf; to wliit-h n corporation Afflrtaya;

~ n iiartv. anv iitlirtiivit rcqiiireil hy those Huli-s to ho made ,-„,,>,.

by a party may ho made by iiny ollicer. servant, nr cut of I-
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the corporation having Icnowledge of the facts requirej to

be deposed to, and he iihall state therein that he has hucIi

knowledge. Con. Eule 610.

timiti
590. An affidavit having in the jurat or body tiierwjf

«iiiiU>iM. any interlineation, alteration, or erasure shall not I)? ii-i

without leave (a) unless the interlineation, alteration or

erasure is authenticated by the initials of the ofBcer taking

tlie affidavit. Con. Rule 611. Rules 23 June, 1894, 134?.

See Chj.. O. 131 ; Hale T. T. 1856, HI.
Comiiare Eng. {ItUXI) R. S32.

(a) The former Kuleii (ill and 1347 provided exprettly that ih-
leave iB to be that of " the ( Vurt or a Judge or officer before wlinm
the nffirlavit is to > ueed." The present Rule by implication has thi-

name meaning.

A line drinvn through words though leaving them legible '« n<i

erasure : W'iltHtmg v. dough, 1 A. & E. 376.

Where an interlineation was uninitialed by the Commissioner, it

was held that under this Rule the affidavit could not be read. I)ut

leave was given to rejile it properly sworn: Boyd v. McXuit, 9 P. l:

4»3 ; see Be Chake, 65 L. T. 456 ; 61 L. J. Chy. 69.

No alteration can properly be made in an affidavit after it has been
sworn: see VV. X. 1S82, Part Z SI.

bj^ratlnltt
sal. Where an affidiivit is sworn by a person who appears

p«rK.i,«. to be illiterate, the officer shall certify in the jurat that tlie

affidavit was read in his presence to the deponent, who seenicl

perfectly to understand it, and signed it in his presence;

otherwise such affidavit shall not he used without leave. C"'i.

Rule (113.

See llule T. T. 183U, 113.

Identiail with the Eng. ISS), R. ^3.
For tlic form of jurat under this Rule, see Form 16. II. & L,

Forms, No. 744.

Where nn affidavit of an illiterate person did not appear to Iijiv^'

been read over in the presence of the Commissioner. It was talifu

off the tiles
: Itleiikharn v. Loitij^taffc. 52 L. T, 681 : 54 L. J. Cbv.

TtW.

So affidavit

to lie sworn
Ijefore

aolicitur of

party.

922. An affidavit sworn before the solicitor of tlie party

on whose behalf it is iii,nde, or before the clerk, or partuev

of such solicitor, shall not be used; but this Rule shall ii"t

extend to an .affidavit to obtain an order for arrest, t'nn

Rule G13.

Taken from Rule T. T. 18."ir,, 114.

See Eng. (ltW3> Us. ."«!(;, .',37.

See notes to Rule ."10.
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Ou,Tv. wbellifr the Rule iirfvent* the njent o( the »»"citor (roin rum.

nklnr'nn affidavit; Re Lenuot Proiiiicinl ilictwii, 4 O. L. It. »M, Ba*

M..

llLi« Rule only applies to alBdaviti made In actions or proceedlnga

iDllrt: Canada i>er».. i. i » Co. v. Told. 22 Ont. App. .'.l.'..

Ihe correspondinj Enj. Rule was held to apply to the afflilavit of

eiecutioii of a bill of sale unu r the llilN of Sale '''^'\^-' "'•''"

V lm6ro.e 181»1. 2 Q. B. 372: and .ee IrckihaU v. Uublci. 18 S. C.

11. IIU: bat the reaaons for the decision n-nuicl not «eem to apply

In Ontario.

lias. Affidavits and oilier imiier> reciuirod to be filed shall s^'H'™

be filed before being used. Con. Ride 014.

See Chj. O. 2t)U.

Compare Eng. 1 18831 K. .3.-..

it is tlie imperatire duty of the solicitor of any party to proceed-

iii;:s to cause to be liled every nHidiwit sworn and used by such party

ill tlie course of the prort-edings : Taylor v. Gateg. 72 L. T. 436.

Former Con. Rule til 18 required a nolo to be appended to. or in-

dorsed on. every affldnvit. to shew the party on whose behalf It w;as

liled. Tills is no longer necessary, the former Rule VUH having

been abrogated.

The proper olBce for lilini! atfidavits is (subject to Hiilra 102. lOti.

.125 1, the office in which the proceeding was commenced: Ruin

14, 15.

Where the ntfidavit is the commencement of the proceeding it may,

in counties other than the County of York, be Hleil with any officer

in the couutv who is authorized to isene writs of sumraons, and his

office thereby becomes the proper office for filing all subsequent

li.ipei-s : «ii(e» 14. 1.", :i41.

In the County of York, papers for motions in Court are to be

filed in the Kegistrars' office: Rule 102; and for motions in Cham-

bers (ire to be liled with the Clerk in Chambers; Rule 525: papers

Mi tiled are ultimately transmitted to the Central Office: Rulen :i4t.

As to affidavits to be used before the Weekly Court nl Otmwa. and

London, see fliile 107.

aa4. Affidavits upon which a notice of motion, or peti-

tion is founded, shall be filed before the senice of the notice

of motion or petition. Con. Rule filG.

T'akcn from Chv. Orde 201. which also provided that affidavits in

answer must be iilod not later than the day before tlint appointed

tor the hearing o£ the motion, or petition. This provision, however.

IS not embodied in these Rnlr,. and no time whatever is prescnb.sl

for tiling affidavits in answer,. or reply.

The affidavits and papers inteiid.'d to be used in support of a i

motion must be mentioned in the notice of motion : Fnn^h v. ilarlijii. \'

1 IJr. 300; and when the motion is intended to be supported by
,

affidavits Bled previous to the date of the notice of 11...11..11. the date,,

of the filing of .such affidavits should he stated in tli,. notice: F^.i.ri"

Xfli.iavils

ivliell to

1„- tll,.i.
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V. hnuer. 13 Or. ItCI ; UcMartin v. Darlnrtl. 'i fhy. Ch. WH: \l,„.
kftizif V. Cartir. \\i V. 11. r.+4; dorumentN referred to lu tlie iiifiilniitK
tilitl 111 Hiipitort of a uotlon may be rend without iipei-lal ref>>n'ii(-» t'>

them hi the notice: Johnson v. A»hbridi/i; '2 Chy. Cli. IpTil. If n [iniiy
give» notice of reading an affidavit in Kui>l>ort of a motion, inn
rieciinee to renci it. the npixitdte jiarty nin.v. neverthelexH. do no I'lml^
V. iMie. ^ K. * J. a*; (011(11 v. Iloutdilch. 14 81m. -."i. niici m.iy
croMK-examiiie the deponent though tlie iiarty tiling It offers (., witli-
drnw it: I'ike v. Itoliiuion. \V. N. 1S73. 17H. Ho a renimiuleiu'-
aHidavittt may be read in Hupiiort of a motion, though no en,-.' i,

made out l>y the appiicaiit'it own aflldavitM: He Mtlryctyoii a ./<„(,.
1«I7. 2 I'h. 314: 7(1 L. T. »)5.

AthdavltH of Bervice must be tiieil at latest before the riwina nf ih.'

fonrt on the day on whleh the application is made: Miituira \

Sluitrt. t< Sim. 34; but nee contra, Snnr v. iVtbb, 2.% t'h. 11. .»it
: l;i

U. T. IM. wiiere it was held that tiiey wera Hied in time, if tile.1 ai

any time before tlie order \va>t drawn up; but wie Hr Itinii-r. ./.>.(.

.

V. liiirt! olomctc, 4!l L. T. 44:i.

See alMO notew to Rule 4811.

i"mmM. *•*• Affidavits to be used on ii motion in C'haiiilicr. :it

Toronto shall lie filcil with the CUrk in C'hamhers, who >li;ill

transmit them to the Central Ollic. when the motion is d)--

posed of, liules of 1 Jan., 18!)i;, lUW.

S36, Where properly marked exhibits are referred t" in

an affidavit fded. and are not anne.ved thereto, sucli e.xhilm-

need not he filed, and shall be handed out on the disposil

of the motion unless otherwise ordered, liules id' 1 .laii..

18!1G. U(il.

KshibitH to an affidavit are iiart of the altidavit, and inaiiecn.iTi
thereof catmot be withheld from the person against whom tii- nlii-

davit is to \w used: Itc IJiiicMilfr. IWI.I, 1 Ch. 117; 71 L. T. ."i,!;;.

Notice to
dmlt doe-
uments.

(i. AriMtSSIOXP.

aS7. A party may bo called upon by any other piirtv

admit any iloeunicnt. savinfr all .just exceptions, bv a no'tii

to admit, which mav be nccnrdinf: to Fonii Xo. fi3. ('m

Rules (117, f.l,<!.

To the same effect as the first clansi
K. 373.

of Eng. (l.S.s:ii u. ;i7-J.

For Form Xo. 311, see H, & L. Forms Xo. I1,S7.

This Itule extends to all documents which a party propose-
adduce in evidence, and not merelv those in his custoiiv or conln
Ki<((cr V. Cliapmnn. 8 JI. & W. 388.

Amons rile " .iiisr exccpfion^ "
ari^ tile admi^?i!,iiily cE tilt <:':

menta as evidence; PhiltipH v. tlfirhn. Car. ,*£ M. 41(2. and tiietr ]':

eltect: Hills V. London Oim Light Co.. 1 F. & F. ,^4l.
: imt not

"'-^i



ADMIHDIUNM. 788

„l)J«lioii 11) th»lr rer»plloii ud tin? uromul .it liiterllmntl"" :
f.iimu»»»l« Mt.

v. yirwiiH, 14 it. 11. -I'.;.

th

\iliiii««iiju» liflwiH'ri drt.'mlaiiu I'liliruit li.. u«h1

i.liiinllll: lluJJ, V. Ciil.', » Cb. IP. 1117.

>viili'li<>. illfltllli.1

I „„li,,. 1,1 u.luut mu»I itf Klv™ a ren«in«lile tim.' U-r.ir.. trial

n«» V. /).H,i.i/.(.K. :i li.>»l. Nl"; .'or, V r.ml.«.|»«jl. 1 I. It. 11".

„;a iH BiKid uiiim a «uli«'.iui.nt trial: Day, t. I.. V. An. 3r

IIH llilio" " llo'rd, W C. r. IW.

\ noliii- t.i ailiiilt uiay li.. iiiv.ii. in r..»p...i ..( a il'i-u m ""1

,„'ll„. i,.««.'«iil(ili ur ululiT UlH ...intr.)! .i( llii. liartj ;
Hultrr v. (/luji-

.,11 s M. & W. ;iXM: C.iiiii.r v. MrK<rlniu. I <'. I.. ''Iiaui. •Jill; or

afiir^lKli jililmn*!" i N>"i'» v. /IW, 3 lluwl. CVJl
; „r du.iim,..il. tb^

vHli.lity It" wlilA 1» .llrwtly in fw. Hiiiiicer v. Ilarouuh. » .M. *

w, 4jr

I'tlnlilti i...r.«i.lar> evi.ipnce (.. In-

,. (t'lettrapliic liiMwaKi'i.. li'ttHni.
Kiir notiiii. which may ii.' nivcn t.i

»i\Tn .it wills, rt'(Eliit..ri..l in(.triini«.iil

,.li.., s.v It. S. O. c. T:1, «». 11. 1.1 ."iI.

S,.!- IKI ot U. H '). 1-. ™. .Ill"" ""' wuilil.' a party to iw.' .i»i.vi.l-

™,'.,. a oertiliwl .wpy ot a r.T[i«t.T..il pr.ilmti'; llarUr v. J/.A.ii/. li

(Int. .'ili:;-. Ill Ont. 80.

a3M. It shall be «iillicii>nt if writlon .i.linissi.ii.s uic- Admi-io^^^^

sijoieil liy the solicitor of the party liy whom, or on wli.isu .ij,,,,n,,

liflialf, t'hoy ])uri)ort to he mnde. Con. Rule (ilH.

X.H similar to tin- Kne. 11. IM".". <i. :C. r. 4. t«hi.-U wan th.. samu

as'rii.. C. 1.. 1'. Act (K. S. O. 1S7T, .-. .-lOi. s.t. 17X Tli,- Knc
tlVCd Us. :174. ;t77. I'xtcn.l to n.liiiirtsiims of facts, and rcpilri' an

atli.lavit of tlic solicitor or his ..l.'rk as to thq siBnatiin- t.i the n.l-

missions, 'rh.' l'hiwM.cry rraiticc in tlntari.i was to .lisp..nsi. with

an atliilavit. an.l the prenent Hulr a.lopts that practii^'.

The mere fact tliat dis'iiincnts arc admitted in admissions sitin.'.!

hy tiip solicitor, will li.it make tlu-m evidence unless imf in at the

trial: llnfs.m v. Hadiccll. 11 Ch. I>. 130: and the a.lmission of a

...ipy iloes not I'ntille the plaintiff to pnt in th ipy. with. nit first

an-mtntina for the .iriginal : Shtirpc v. Lamhr. 11 .\. & K. SO,"t. The

iKlniission when made is conclnsive: Langlry v. /.;. of Orfonl, 1 M.

iS; \\'. .'.I'M,
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CHAPTER IX.

JUI.IL.

1. UcKKiAL Rules, 62^^Mt^.'

lliuii Couvr Caheh in Colxtx

^. Vkxatkiub^Ducxccn is At'
Tiii.Na Tu UixuvEB Lam.,

4. 1^WPCCTI0^ 0» I'Bui'tBIY AM
Views ut Ji «ie», :.7i>-;.:j.

1. General Rules.

ffi*"'
'*9*—-{!) Subjeit to any :*pecial stntuiorv providiuus tin

placf of tiial uf an action shall be reg^ilated as follow-,.

{a) The plaintifT shall, in hi:> ^ttatcment of claim, name tlir

county town at which he propoj^es that the action t^hall In;

tried.

(6) H'here tlie cause of action arose and the partie* resiilt.

in the same county tlie place ^o to be named shall be the

county tottTi of that county.

Tills clauBe applies to Coumy Cmirt ch>p>.. nnd iht I'liut- imiy in

(.lmiiu«l aii'i tilt? action irftn».fpnv<| to the (Joi-n of Uie Ciuuty in

which the cnusp of action nntr-p ninl tin- pnrn'!. rpsi.li'; i.,,i,'l, \.

Bruce, It O. L. K. SWC Conni! v. Inrhi. '2 n \V. U. -nr.. ami >>
Ituk 121U.

*' CansA of Aetton."—Mcatw tlic wIioIp cflu»f of nctiuu. Whfi'-
part of thp cause of action arisps in thp county in which tlif piirtip-

rtsidp, nnil I'lirt in anothpr couiiiy. thp Ruli does not apply, aiiil tli'>

i|iiPstior' uf \pinie uiusi hv (Iptprminpd by thp consitienuion of ii.ii

vpniencp ; f'uunvr v. Dnnpulir. 11 O. !.. It. .'.M.

"Parties Reiide."—Tlip rt'sidcncp of the plaintiff ai th.' liiu'

of til" (lelivpry of liis statoniPiit of duim. iiml not at tin- tiiif ••f \\\'

isKitP of thi- writ, is tlip rinip referred to in this clansp; K<l-"il! \

W fH0, ID 1'. It. 245.

This elausp will govprn a case In which the fiin-p of iiiiimi li;i-

arisen in n county in which all the jtariips to it. oth'T than th^-..'

who are out of the jiirisili(_tion. resid'' : sn^hitrli' n -u, i.'iifl. it'-,, r.,.

fO LA fi'i V. Lviidlc!/. 't O. \V. I!. 44H. Tlip county town of tl'::t muty -liuui ;

therefore be named in the statement of claim an thf plnci' of ti-i;il. /'

(c) Where the action i-i for, or inolmlo- a claim U>v. \\i'-

recovery of land, tlie jtlace to lie so nameil .shall he iIk- ioiiiit>

town of 'he countv in which the land i- situate.
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(d) The action i»huil b« tried at the placo m named unlu« »•>•

otiiurwiMJ ordereil 1>: ilie Court or a Judge upon tlie appli-

calioii of either party.

(?) Any Hucli ordt-r ol the Court or a Judge shall he »uli-

iect 10 appeal in the same nianuer an other order* of the

Court or ft Judge. See fi8 V. c. V2, a. 115. Hulea of 1 Jan..

18%, H63.

llie fe:Dg. (IHHitJ U. 425 U diffvivDt.

ITie Out. J. A. Rule '27A and Con. Ilule tlThJ of 1»8» began ;
" ThtTf

btU be no loctl vnnue for the trial of nny actioun (except an action

of ojwtmentl." "Local venue" baviog tliu» been iibolitlie<l thoiie

worita are an continued in tbe present Uulv. L'atler ib« Udk- H.

kiuiilar to tbe former Cou. Itule C'la, it wax held tbat nn new Jurls-

du-tion wan conferred, and tbat therefore nctloDH for danmgeK (••'

ln>H|>Biw to lamlH out oE tbe juriiillcticT. could not hv niaititalne i

Hniuh S. African v. Companhia i/ucMwifciyuc, 1!*U, A. i.'. •'••'J; and

m< ttrt'TftuH V, t'anadiUH I'ucifiv Hy. Co., iMi Out. '..t.

An action to cancel a lenie of c miniuir IcK-iition. and to .ocover

powewion of tbe location, and to r<>Mtratu tbt> defenUaut fmui enter-

ing Uereoii, wai bold not to be au " action of ejectment" witliiu the

furuier Cou. Uule : Kvnddl v. Lmat, lU 1'. H 1«7.

" Inbjcet to mmj apeelal Statvtory ProTlaloiia." — The i-x- s|>.'.-ii

(v[ition if* new. am' preHtrveM the prov!«ionH under partleulnr BlatuteM mt'it

by whirh certain kindH of action are dirctlfd to In- tried in «ome parti-

cular place. Frevloualy It waa held that tli.' •iTi'ct of tl'f Ju<l. Avt

and original J. A. Itule li->4 wan to nl)u|i,.b ;i. local vfi.ut'-* ns w.^ll

tlio«ip mude HO by any Provincial Statute, or by Common I*nw, eicept

iu ai'tioi.e of vj.-ctnieiit : /..y.Mj/ \. I'ilthtr. in "tut. liJ"; but veiiued

hxed bv Dominion Acts were not con>iden'cl to 1h' afftftpd; we
VoldMinhh V. Walton, I) P. U. !': Michcaun v. .l/<iftrt. lb.. 2o3. 473.

'I'' (• exception contained in the iirenent Riik- operates in favour of

IfK'di venuea created by Dominion Acts, and I'rovincinl Act" fon-

tnint'd in the Revised Statute*. 18U7, or Pro%'inciaI Acts pas^wMl nub-

wqtientlr thereto; but see 6tt V. c. .'l, e. \). See also Huckliif v.

Iltill Ihlrka. 1W3. 2 y. It. tKt : »Jl> L- T. 347; Howard v. Ilcrrvi^fton.

Jl Out. App. 175.

'VUe following are instancee of uctionit governed ity Duminioti

Mtntutee which fix tbe v^nue :—actions for infringementK of patent"

uiuler K. S. C. c. til. ». HO: spe Qoldnmith v. Wullon. ft P. U. H';

.4tfcftMo» V. Matin. Ih.. 2M, 473: actions under The Cuji*r»»Mt Act (U.

.^. C c. :i'2y, B. 147: actions for anytbinjr -lone in ihe administration

of the iriirinal law: ^»* It. S. C. c, l.'.l. ^. :»4 : .-. 18o, 8. 1.

The followinir are instances of actions ^oviTni'd by Provincial

Stiitutee fixing the venue:—actions against Jusiiues of the Peace for

HOT returning ronvlctions ; U. S. O. c. \r.\. s. 4 : or niininsr JuHtice*

(if the IVacp. or other public officers, for anything done in performnnre
oi tlieir duty: R. S. O. c. 88. s. ].". se.- also s. I'i: mtions of r.'pl.vin

under U. H. O. c *H1. f. 7; Houard v. Htrrintiton. JO Ont. Ap|>. 17ri

:

rj'tions BCainRt newspapers for libel : U. S. O. c. (tS. s. 11 : action.-

by n ppT«nn rnnfinwl as n lunatic. It. S. O. c. IIIM. s. SO: nction^

ncainst the Insi)f<'tnr of I'ti^'ons and Public ("Imrities, and others,

utnler R. S. O. c. ',V1\, s. :>.
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Rttl6Ba9. I inlt't Thi- Cuuiity fuitrt Act (K. S. O. c. 7m). s. aii. nctmu^ [„i
iwoveryof. or for irewimcs or injury to. iand. brought under stv. 21!

Ai'tioni! for

re<-overv of

lan<l

I

.. ^..(....-.T ... ...j.tij IV.. ituiu, oiuiiijui iiiituT set'. ;;;,

CourtoMM. '^'* '^''*' ^° "^ hroitght and frwd in tLe couuty where tin- liiinl i>

partHerBhip actions under sec. 'Si (Ui in th** county when* the |>iirt-

iitfrship had or lias its prhiciiml place of buHiness; and nctimis jiy

legateeH under sec. J;t (10 in the county where letters probatf -a-

of administration have isBucd, or whiTc the deceast-d resided iit t!i"

time of his dcflth, unless by consent of the parties, or unless ih.'

place of trial ia chnns^d.

Where no special statutory provision m to the place ol' hmu
jipi)lifs, tills RhIv prescribes a particular place: (If In actions fur ur
includinc a claim for recovery of land: clause {c), ('Ji In actilJIl^

where the ctuis" of aciion arose and the parties reside in the ^lui;.'

county: clause {In, In other cases the plaintiff makes choice of -ii.h
place as he thinks tit. thougb it nuiKt not be ve.\atiously chosen.

It is the duty of the plaintiff's solicitor to conforro to clau>.' {>i>.

nud name the place of trial as there indicated. If it be not the n; -t

convenient place for the trial, the plaintiff may apply to chaiifc'e it ti>

.1 more convenient place: Jtruicn v. HazcU. t! (). W. "u. 7S4.

In actions for recovery of land the trial miwt i)rima fucu take
' place in the county nliere the land lie«. but the writ may issue fr.!i:i

the proper office in any county: VamuUi Fcrmanvnt L. rf N. ('',. \.

t'oiry. U 1*. R. 2T6: so also an action for assieriraeiit of dower, wlii-li

IK an action lor the recovery of land: Mvriilloch v. McCullorh |

r. L. T. lir.-J.

-Vii mtion hy a iiit)rt;ra;rt'e for foreclosure, payment, and p<«!si's.siim,

IS not an action for recovery of land within this Huk: and th,* veniK'
therefore need not be in the county where the lands lie: .Seymour •:.

Ur Marj<h. 11 I'. It. 472: and see KtniUll v. tJnmt, Hi 1'. l{. it;;.

I
Place of Trial Fixed by Contract.—The partii'r; may a^rr.

.

that in (iise of litigation the action is to be carried on. or tried in

a Court having jurisdiction in a particular locality; see Thr .\n.r>n
('•). V. ('o,r. t» O. I.,, i;. n;;7 : or ihat the trial shall W at a parliculir
pliice: Itufmayc v. Wlulr, 4 O. L. K. 121; and the Court wi!i z\\'

effect to such a coiirii!i..ii : Ih.

In the ca.se of contract.s for conditional sales of chattels, the ri-'lii

to coniraci as Xit the place of trial of any actions arising out of th.>

lontnict of sale is restrUteil hy '.i Ed. vii. c. i;J. .s. 1. Where lli:ii

Act is not (oniplied with, any term contained in the contract i\> i<>

place of (rial is void, and the place of trial may be chanjted as in any
other case: <!oa>ILsoti, dc, v. Wootl. ."i O. W. It. 717. As to the nuid.
of eompliiince wiili the Act. .-ee Ih.. and S. C. in nppeal. »» (). W.
It. lit.

Changing; Place of Trial.— In Chancery no actions were ioi:!l,

all were transitory. At Common Law some actions were local, iitid

some transitory. in a local action the venue ha<i to be laid in Ui''

county in which the cause of action arose, thouch the trial mi'iht !>•

ordered to take place elsewhere. In a transitory action the i)li!iniiiT

mi«ht lay his venue whert* he pleawed. subject to the power of the
Court or a Judge to order it to be changed. The practice a.s li.

rhansing the venue was, that either party might apply for an ordei

for that purpose. The plaintiff, if the application was his. had <•<

show reasonable cround for the change, and if the application \v;i>

the defendant's, the defendant had to show distinctly a preiion i-

ernnce of convenience in t;ivour of trying where he proposed, iiist'-it

of where the venue wn* hi<>\ Chvrck V. lidrnctt. L. It. (\ V. \^.''

W-9
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1 Aula S29..S'liw. till' rimrt or ii ,Ii;(t;:>' iiiiiy <'liiiiiii<> tlu' iiiiu i- 'if nijii

lu.ilKiii tor llliit iHirposf IcliUlsc l(/'|. ill nil ciiM's imt i.'n\i'ni.-il liy

si...i;i; stjiuitf. inchulina nrtiniis f.u- i.tmv.tv ..f I;iii'l: s.v r. /'. liti-\]\'^
"'!'',"'

\, M.iiii'in. n I'. U. -47. lunl iiulinliiiy; iiLtimis within ilniwc {lit. iiiii'

'

Inlir ill'' pi'fseiit Ifiih: on ii motion to ilinnm- []u- plntt- of iriiil.

wliil.' til'- injilt.T is liir:;*-l.v ill llif .liMi'.-lion of tin- Conrt. or .liiili:i\

jiml 1, |iiH-iiion is wliiTc can tlic action most criiiM'iii.'ntlv !" irifil

t-.-r tiK.ii V. Shhl'ill, V2 V. K. .%r.7: Tiinlur v. (inmt, li f. L. T.
]-|ii'. II is now sftilfil liy two dfcisioiis of IMvisiiinnl ("ohik thai

tlir il:-i-iTtion i'^ to ln' .'M'l'cised siilij.'ct lo two ri'stri'-tj.ins. viz.:—
(li Tin- I'iaintiff, wlicic (.lausf {In ilocs not apply. lia> a riulu

ti. ,,.'!.< t thf )ila<T of trial, a ritfl't \vliii;li is not Mthily lo he inicr-

tni'il Mitli. wlii'rt> tlio phu'c has not lici>n voxntioiifly rhos<Mi ; ami

(Ji Till' oiuis i-. upon thf ap|ilicani to ylicw that thf pri'iionfli'iMnc

of cotninicni't' is atiaiiisl tin- iilm-i- iiam.'il in ilu- sratcrifiit of daita :

st<u«Uiol Ihiiiii I'i/K- *". V, /'.,;/ Willm,,,. Mi I". U. t<M: ll'illi,{„,, v.

SNi.h'i. II,.. 4'.i:!: s,.f also .\'.>i,l v. ywnh *> V. IE. 1"^; I'linn v. V.,*

,„.n-tu,i. \\\ N. INTO, in.-; \y„o.i v. l\>nn \V. \. ISTSt. if"!: Srh^nl, ,-

V, )/-»»•«. :14 \V. IE. LN;I : /;,..» v. Hi>,,>,tt. :VJ W. U. K4S: r.i» L. T.
70.1: Hr«lnit v. h,uir„,i. 7 Times. .".H: ll'-i/ro,, v. 11"/./* (/o/,<. in \\

[!. L">: /.'fisv V. <'. /*. /^». r.>., li: IV i:. i«-Jil: Mrh'.ls'j,, v. /.m(/o», /'...

:;i;:j: M'ul'imn y. r',h,,i.l. it P. U. 1J4. Thi^ was in flVi't llic pra.-
tir.' iti rii.ni.fry fornnM-ly : \.>,i,l v. \'»i>l. i\ V. U. IS; Hri>h,it v,

lUio'-'UK T Times. TAi \ and lia.s now 1 n Ih'I.I l-v the (
'. A. to !..>

the ..nlei] ]ira«tioe: iUim,>hvU v. rhthi-rtu, IS P. It. •J4:{.

There has not hPt'D nnnniiiiity ai!a)n;;st the Judcis in this rrovince
;is lo ill.' wt'iirht to l)f iriven to ttie phue where the muse of action
iirowe, in ilet.rniininc the pince which is most convenient. This lia<l

fnriiierly lilMe weight in Chancery: \;ii<l v. Xnutl, tiii»ni; hnt was an
iiii|i'iitiim clement at Cnmi'ion I-aw : Uiuf„r v. Sniilh. l! P. It. '.1;

liUnnnn- V. Sfrirkhnxi. (i P. K. li-M : /'/m/./.o/ v. M.I.<'..I. 7 P. li. :{77.

I'lie vporteit eases, nml the opinuais of the majority of the .tu'lues.

;ipi' \\\ f;ivrnir «it' adopfinir fh.- former Chancery practice, aini of ileter-

tiiiniir,' 'he convenience hy a consideration of tlip expeiL-^e. and the
\\i!i:->-i'^' i'.i. :|:ties of tra\-ellinK : seo <-ases .tiiinn. and Ihni^ v,

Mi'ir.n/. U P. It. L'-J-J: Jf'thirlsui, v. Ddfi'iin <iii. li i\ I.. V. 0(;c, ; \V„ilo,i

V. II ,-/. WII-. 10 P. IE. L>:>S : Sl,it,T V. /'Mrrw. 10 P. U. r.iH
;

/,»„.., y, r.

I'. /.'/. I';., \lfliohni, V. fjtitini. s»lini: T'liiluf V. (!r'n>t. il <
'. [.. T.

140: thirll V. Mulholhinl. 14 P. It. ISO; Itrrlio I'inun r.>. v. Tru-iixch.
ir. r. IJ. CiS: Itnthour V. Brmkr. i.-> p. \\. ;;ti.-..

"
'i'lie facts in each caso mnst he crmsidi'ved, hnt it is a safe L-eiieral

'iile iliat the venne will nf)t he chantied unless tho defendant shews
ihat soaie serious injni'y and injustice lo his cans.- will arise hy try-
tiiL' ir where x\w plniulilY proposes to jia'.f it tii.'d "

: /it Rovd. C.,

in lh„r\.- V. rnrih>. l.". P. It. :J14.

The fact that a view hy the jurv miirht h.' neeessarv is a circnm-
stnn.i. p. he coiisidere.1 : ih}rU v. Mulholhnid. 14 P. It. ISO; see als*.

Ifik-im v. liwlihu. IS'.H. 1 Ch. 4M: see ISHl. 2 (
'h. .V.l.

liie Cntirt. or .ludu'.'. will not enter iiMo iin iii.piiry as to t!i' :. r-

siaiiii mronvenience nf >\iiii..s~i>s : sluiii/iinl, it'-., V. /-'"rt ir.,-,',.)i».

V: •', i;. 4ti4: and it is inipo>-ihl... as a it-mi.Tal rnle. |.i .-nt.'r iiiio the
i'l -'iL'atinn whether one class of witnesses will he tnnr.- injured than
aii'^llier. hy ahseni'e fnaii hom-' : Xnuil v. \uiiil. an-l l>'iri.« v. ]l.urnni.

it.rii', n
ihMe .pttiCi';

:rh. ir, P. i; i;v

\ '"hv.<*h. Cl; /.

lit I the ea^i-
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pbce of

trial.

4

I

I;

As to witnesses who are out of the jurisdiction, the place of trinl
may Ih' of cnmiia rati vol.v litlle importance: Sa«kaidicivau Laml ttr
Co.. V. Lvadlry, 5 O. W. R. 449. f0L/kg^it

i'lie preponderance of couveuience to b*" shewn l)y the dfffinlaut
uiiist be considerable. A change will not be made on accomit of a
trifling difference in expense: see Peer v. .\. 11'. Tran»poit<iti<,„ f\,'

14 1'. K. aSl; Hiexcan v. Johnstone. 4 U. C. L. J. 21; '.o'oi. // i

J/oojif-y. ti P. R. 267; and Walton v. Wulcman. and oth.-i- I'l-.-i

supra, even ihoutfh the cause of action aroi^t> at the plac r" wU'u-h
tlif change is askpd to be made: ilcD'mald v. DatiHon. S (). L. IE.

72: Campbell v. Doherty. suprti; rspecially if the plaintiff uinlertiikrh
to pay the different* in espi'nsf; see lirighaiu v. MrKciizk. in V i;

4IKi.

An undertaking by defendant to pay the difference in expense tu th.

plaintiff if the pljico of trial is changed is not a ground for makii:i- :i

change : McDonald v. Daicson, supra.

But difference of expense is of more importance in an iiliiiMiu

action, as the defendant has to hear in anv event nil the lii-l.ur-.-

ments : Fogg v. Fogg. 12 P. K. 249.

Where the parties reside in the county in which the cause of iiriiot;

arose and the venue is laid, a vi'ry strong ca.se will have to bi> luad.-

out to obtain a change: see Pollard v. Wright. 16 P. R. .">05; Sire,''

V. Servos, 11 P. R. 135.

The fact that a change will drlay the trial considerably is a r-it, urn-

stance to be considered: Servos v. Servos, supra.

A direction to the parties to disclose the names and evi'ienc,' of

the witnesses, in order to consider whether the witnes>ie.-i are lualtrinl.

is not proper: Arpiii v. Guiiiane, 12 P. R. 364.

Where the plaintiffs resided at Montreal, and the dpfenii:i:n-'

officers at Pictoii. and the plaintiffs had some witnesses i-esid-'ni ai

Toronto, tlie place of trial was changed from Ottawa to ToroiUi':

Cooper V. Central Ontario Rj/. Co., 4 Ont. 280.

Whore owing to conliictiiig affidavits it is impossible to decide wliioh

would be the most convenient place of trial, the Court may d.tlin-'

to interfere, heaving it to the trial Judge to apportion the co-^r- as-

may be prop-^r if it shall appear that the wrong place has ii.rii

selected: MrArfhur v. Michigan Central. 15 P. R. 7". as explaincil In

Brethour v. Brooke, 15 P. R. 2<r>: and see Roberts v. Joiit^. ivM.
2 (). B. 1!)4.

Delay in applying may. apart from all otlier considerations, i"

sufficient to ju^^tify the dismissal of a motion to change the veiine : n-

where the action is just nl>ont to be tri d. and application iii:;;Iii

sooner have been made; I'hilips v. Bcall. 20 Ch. D. 621: 32 W. K,

0*J5.

'I'be nrti'liuits cm snrh nmiinns slunili] be made by flii> iiartie.. [I|. n

.sphes. and nor bv their solicitors: H'>od v. Konkriti. 4 P, R. -':<

Baker v. Waldon. 2 <). W. R. p. 4:{4 : hnrh v. lirucr. \^ O. L. R. .>*'

An application is not necessarily preinanire liecause is-^ue i- i">i

joined, if riie issues can be deterniiii.d from the plendiuL's : J'nvh \.

Cobb, 2;» Ch. D. 4S8-9.

Sriiihh: this Ifiilr <\')oi not give a .TndL'e n right to interfeiv w .']:

the procedure in the action ir.g., to ciuuige the venue of hi- "wn
motion I, except ai tlie iii>tance of a par!\ ; [iiill v. \ortli British. • '• -
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(V,,. 11 1'. U. 83. Such motions sbould not l)e made at the AiiHizea
; Rule 629.

it U ti>« li'te tliPii i<' ooii.siil'i- the biiljiucp nf convenii'iicH, jis tUi?

nartifs linv^ to tip pr.|.arpd fur trial: i^Hi-iuu Agricultural Impkniatt
Co. V. /'• uc. 11 P. U. 224.

The plaintiff having named a place of trial in tho sporial iii'lni-se- chantri; mi

uieat on a writ, cannot namf a new one in the statement of claim : rlaiutifl\

fifjiiriirfJi V. J/cA'tnMo/i. 19 P. R. 178; nor having named one in his'"'^''''"

statement of claim, can Iih change his mind and name a new one

by flmeiirtnieut of the statement of claim under Rtilc 3(^0: Bull v.

\oith BriiWi, etc.. Co.. 1<^ P. R. 022. As to whether tlie omission

tn name a place of trial in the statement of plnim can he sni>plied

l.v amendment, see note to Kuk H****. i>. ."IJ,

Tlip place of trial may be changed in actions to recover land, as
well as in other cases: clause (rfl. see C. P. Ii.y. Co. v. Manion, 11
i: II. 'Ml.

In the cases mentioned in clauses (hi and (ci of the Ituk; viz.,

;irrinns where the cause of action arose, and the parties reside in the
'^auie eounty. and actions for recovery of land, the plaintiff is obliged
til name a particular place, whether the most convenient or imt. [»
siicL ca.'^e tlie plaintiff may nevertlieless move, liice the defenrlair. o
liiup the place chniiped : the onus will he upon the applicant of siiew-
iii2 a preponderance of convenience in favour of the change proposed.

In tlie cases where the plaintiff h;w the richf of selection, he Ciin-

nnt have the place selecte<l by him chanK'^d. if the defendant oiijeets.

p\pept upon shewini: some cogent reason. If the place chosen by
him is manifestly an improper one. he may he orderrtl to pay ili-

rosts of the motion to chanjre : Martin v. Hogs. P. R, 2(U. If.

h.ixvi'ver. tlie plaintiff is obliged by Rule '>^. clause (hi. or (ci.
tit name a place which is imt thi> ni"st convenient, he cannot be
said to have named an improper place, and where he appliei* for
:i ihanire. the circumstance that li<' has nanml a place should not
v-'i-h against him. The i>lnintin nmy probably, however, as formerly.
iilit^iiii a change to hasten the trial, where he is in tlnneer of bwing
Ills debt, particularly if by some unforeseen circumstance he has been
I'tevented from going to trial at the place originallv named hv him:
-ee L„nt^ v. Taiikr. 4 P. R. Hit; Mvrcer v. Vnqt, 3 P. R. '.I4 ; •Jitmrs
\\.ii,„»x. ;: ("hv. ch. r>.s: Mrnanhi v. I'rot-. /».*, f.'.).. .-, r. c. l. .t.

}^>'> (where the .ludce ni>poinfed to take the Assizes refuscl to fry
tin- case, being interested in the defendant company).

On otlier extraordinary LM'ounds the place of trial may he chnnired.
^'^ instance, the existence -of circumstances wliich may render it

iiiiimssihle to have a fair trial, sui-h as pnlitieal exciteii'ient : Itochc
V, rotrick. ." P. R, 21"; rhe interests of the locality beini: invnlvwl

:

V.iimni>tjl Cnunoil of Ot>tnrio v. r„mhrrliniil. :', T". ('. L. J. 11: or
ii- prejuriices or sympathies enlisted on one side so as to render a
tnir trial impossible: M<-lhwn<,h v. Pror. /»«, fV).. 2 ('. L. J. HM

:

r.U,rl.-l,urn v. Cnuirron. r> P. K. ;!41 : see also Ihnis v. Minrttu. It p".

i:. •:-2'.\: Shaftu v. Bokkoir. 3.". W. R. f>Si; :
." L. T. 17: Crosxhn}! v

/-•"•/'. .TJ L. T. «*>".: shmti.r y. ]!.,>,,-.-. .".4 W. It. 2(il : Qiim, v
-^r.'l'h,,. l.-i r. L. T. 37.1: V,>i,rr v. lin nn<,n. 14 P. 1{. 2^t4. Pnt the
fi -re fact that one of the parties is persnnnlly widelv knmvn or

'' '" '"> '(.inity. is nor i\ rea-n,i |--,,r l-nviu'i' llie Iria! el.^cwhcre :

O-'lriUf V. .4h-^-c,(-. 2 (>. W. H. (i'tS
; liroini v. /(a:<'n. ih. 7(>4.

On ^Tounrt
Ihni tail'

Irinl'^auiiot

fJiKTrc. whether the pendi'iiev nf i

il.iit a large number of persons are
! iitiers involved, and llni ii; rhe op

iher similar suii-^. and tln' fact
interested in the county in the
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..„ V. li<.,„K :! V. i;

1>M ulh-i.' III.) Shrvl;'

til.' rniiniv .Ii:.i-r.
,

f;iir ni;il niiinoi W \\i\t\. will iir siiiHciii

V. Kirk. 1 C. L. Ti .V..'.. .",7; -" .\\-<*

f M<r V. ;Jn ,(«.(.(. 14 V. W. J'.il. Sm
\»\ny\ Hruinnn v. -hirri^. s \\ \{. .Vl-l: ,,i- tli- rniim.v .Ici-r. 1„

4 V. 11. :nn.

'I"lii' pine** ot triiil wns ('liaii^''il iu a <"illi>if)n siiii in tlir WavI
Cnnn, on tlu> >i>yW urinind that tlic Inial .Iiidi:*' u.hiM in' in a I,

|.ii>iriuii til Ii-y tin- i-asi- fruiLt lii- piafiir-al nr .ii^iiy "l.iaiTi:;!'! ki

IcfliiH of th.- 1<K-Mlilv ill wliicli till' cuilisiiMi iH'ciin-"!: Tli- Win
it'lu. -J {. L. r. :nin

Criminal Cntei.^As I'l cliani;.' of \t'iiii-' in a i'riii:iii,!!

mi.iiM- rit' Criminal Coiii'. «. r,."!. >,.,. /^ r/. v. I'..„tu,>. Is p, k.

4L".».

Appeal!'— 'I'll*' tlisiTPtion of tlu' I'oun <n- Jii'l;^>, ixir. i-i '

i

motion to <'lmiiee tln> plnci- of trial, is an apiifalalilr <li-( l- 'irii

I'InliiiH V. Urall. 'Jl! Ch. 1>. t;:>l ; IJ'J \V. U. iHir.: aii.l tlinnuli a .hi.L.

in riianilii'i's may. perhaps, fivi-Iy i.'vi..\v rlio .Ic-Ujoii of a -ii!pi,r.|;M;i[,.

judieial ottirfr in Chnnilit-rs. rlif iliscrction of a .Iinly.' in <'Ii;i"iii. !-.

unlesi^ a il.-arly mistaken vii'iv lia-* lufu taki'n hy him, will rn't ),.-

interfere.! wiili by a |)ivisional Conrt. even iIiohrIi tlie i'mur tlink

tlie (lisfi'-tion miRllt liavc lieen ex"ivistvl ilifferently : /it Mim.' 'i.

i '..!.. in Stini'l'inl. >lr.. v. h'urt Willi'im. 1*1 T. It. ar p. 4»m;.T. ,-v -..

Thi- A^xiiriiKK 4 'fim.'s. WM . s*-.- als.. Itinij.,,. v. I.nnih. . r. Y, -

14ti: St,lhy V. Lagv. VI Tunes l'.H.

.\n order in Cliauil>ers ntlinned by a .Imlse a^iil the l)i\ isi.aial i'iim;

will not h.- inierfere.l with, tliou^'l: i!i.' Court of App.a! sli.,iil.l u

Im> satisfied that there is a preponderance of fnnv.ini.'n" ii

tryint; the case at rlie plniv named in the order, /'(.. v \, II

Tmmi>ort'iticu ru.. 14 l\ K. lisi.

Cban^ng Place of Reference under a Judgment.- A

referen<'e to a .Master is iiriimi fno'u to th.' Master ai the \A\'.v 'vli. r.

the proreed'ii^'s were instituted: MtHnni y. (iiriinni. ^ <;r. :Sln, ;/

.\<ih V. MchtuiH, 4 Chy. Ch. .';t ; hur the ptaee i.-* snl.j.rr t.. h.- elinn^^'.l.

upon motio.i. aiiplyinc the same jirineiples iis in the eiise of tln' ]il;ii

of trial: see .hukmn v. Unrriuinn, *.* C, L. '.I. 2*.) : .\lv\ii1> v. \h

I„,<,M. ^Hjnu. The policy of T/ir hi'll'.itun Artiu de-euirali/i; -

husiiiess intrcxliiees a further element, and, as fur as p.>>siti|,.. ].,;[!

matTera arc to he sent to the local Masters; a refereuee wa- tlnn; r

ehnnired and sent to the Master of the coiiuty in whieli a itnrin. i-iiiu

husine.ss in question was carried on: Ailktu v, WIIkdii. U V II.
7'

A referenei' was also chaiised where it h.-cniiLi' necessiity t" m-M -

a ' .ifty tile Master hefore whom the matter w:is pemlinL' \\'-l'''.r \

Iruiiil'ton. 1 Chy. Ch. :W*t : and wher.^ the Mast-i's illin-.- n''^ :.l

him from atteudinc to hnsiness : Ifr Kirkji'ilrirk. IS C, I,. .1. IJi _'

C. I,. T. -Jm.

In aihiiinistral'on matters, liowe\er. the r.'fer.rn-.

fin-ir he to the place where the person whose i -tar.' !;

tei'ivl resii.'il: Ifulr 'Ml is in such matters applieahl.'.

CiriiHiiv. '.\ i'V. :Jl'l: Thuiiil"<'i>' V. l-'iiirhiiint. l»i 1'. K.

notes pre<'edini; Kii/c )iri4.

vh.

I h<~ eh'

CroBR Actions.—V.'li.'re .

tiataiKi' iif <'Mnvi>nii'iiee reijnii*

m-. Willi ^lilTi-i-ni p!

,f rri:il uin i>.^ .ti-deiv.:

V. l.'itri,. 11 1'. IJ. -i:
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580. Aftor tlio close

uf triiil. ("11. Willi' li.")4.

f tliu |ilea(lin<rs uitlicT piirtv iiiiiy Ral" »so.

Tl,.- Ki (IMSii Its. 4:1: id 4;:tl. iieruiit 111*. I'lnilitiff t.. civ.

1 Willi hi« I'Plil.v tliousli it ilcws lint clii»>> the itlpniliui!'

l«.,,Mf/i V. .l/o/iiMtiu.

iiiM. nil tlie iili-iulinirM !"'

J.. 411 L. J. *^. H. MNl: but lii' niii.v ii'il I'lit.r III*

t'llitflli Ik <U It:

Itii. Ci.

Ii'.tic

Kx. I). IL'll nii< 1 they <l(i not ppniiit tin' lie-

(if iriiil. iimll 111.' i.lniiitiir h!i.« fiiile.1 l" 'I"
,l>lil'IH

weeks litter lili' V'iese of til" lileiirlillBs. "l "Uell esteil.le.l

1 the Court or .Iiulfe may iillow. The Oiitiirio lliilr, ,,/,,.«. 1-

nliiiK'e with the former <'hnneery pnu'tiee iiiiiler Chy. O. 1111.

Close of Pleadingi.—See note;

.\s to when the JiletlilillCs nre <.Io.

lliil,. ^t'>-2. Ill 4n^,.

liny.

hist iliiy.

14

IS r. It. ;i4.

isMiinc of an

lltin V. <;nrtl,ri,i,<. 11 I'.

1 ,,. W«/(r.;»i V. Kill.. Ill 1'. It. :t".li-. mill iiote» 10 ll,il,. 2l!'J.

..',i; Ni.tiie of trlnl t-lvell hetoie the iileiiillnss ni loseil. within the

raeiiiiiw of lt»h 'Jll'J. IIS nt-niiist nil the ilefeniliiiits. 1, N'ret-iiliir:

/.,«» V lM«t " ". I-. It. ''"< •<<-lii""l<r V. l;f,<K.i. !1 I". K. 11-.

l!„l,Li,i, V, CMirtll. 1S1«. 1 1). H. .-Ill: US I.. T. 21S; iiiiil ,1 ile-

r,.iiihnt nsiiinsl whom the pleii.liiifs niv eloseil iiiny tiike the olijei-

lion, iinil have the llotlee of trhll sel ;i-iile. thousll Hie oilier ileleil.

limits nre content to necejit it ; L<iii:t v. Lhnft. nniirii.

Wliere iin overiliie ilifeiici' was tiled on the last day tor siviiig

iietiee of trial, mid a joinder of issue iiii.l jury iiotii'e were tiled on

the =nme ilnv. hut after the hlini! of the ilefeiiee. the seryioe of

iieliie of trial with the joinder of issue anil jury notiee on the -aiiie

but hefoi-e the fililu: of tile defenie. was held to lie recular

:

rriri;. V. Hrnalch. 12 I'. It. olll ; hut serviee of notiie of trial and

jury noliee liefore the tilinj: or delivery of defenie on th<

ilefi'lldaiit heinu ill no default, is ir.'eKiihir; Mil In, 11
v, Ife/fr.

1' IE. 'JI14; followed ill llinittinn v, .l/i/iti/flriii. rtf., Cti.

ill iiri'ferenie to /JriWi iiej- v. Ilr.mlrh. .ili/ini. and the

order to i>ioil;ne at the time defence was ilelivered wii« held not to

waive irreiinlnriry in the notiee of trial : Ih.

Wlier 1 I'elily is delivered llie iiliiintiff eannoi siv,. notiee of trial

until the lapse of 21 days from the delivery of the .lefence :
lf<>liiii>"'H

Y rulih'-'ll siiitni. wiiere the lepl; i> siiniethiin-' more tl
"

iniiiiler of issue, the notiee of trial I mot hi' L'iveii until afl.

«].iriiiion of 4 da.vs (see /,»/. '.TiSi, and a notii" ^erv.'d on tj

diiy iitier :i p.m. is premature; /N/er v. lt<iijainhi. li 1'. It. '-•'.

Wliere after notiee of trial lia< heen iziveii. a third parly iioiiee

1, ;:iven and diieetions made liiereon allowini: the third party to put

III a defeiiee iiuil direeliilv' the i^^iie^ hetweeii the defendant and lliird

piu'tv to he Vrieil at the trial .if the iietiou. lliiit liii« the etfevt of re-

..[liini: the plendiiu.-. nnd tliey are not re-elo^ed until after ll x-

liiiiiiioii ,,f Ihe lime tor deliverini; a reply 10 llie lliird party'- defeiie,. ;

mill a new reeord must lle'ii lie pi'e|.ared ini'liiiliiis I'l" Ihir.l party

lireveedini:-. nnd the ease lilll>l Is' aL'iiin eiitereii f.ir irinl. am! a new

iM-i... of trial £iv 11 to llie defendant, anil third parly: '„,>(,;!' nrtimi

l..lr V. I.iihall. IS r. U. 2:1s.

N.iliie of irial mveii iireiiKitiirely i.- a I'oi.lalile iiroeeedini:.

where a motion to ser a-id" i-iieh a noliee \va . adjourn... 1 lil! ill.

mill was dii-missed liy the .Imls;.. at llie trial, who pv." l.'.l " i'

irir'; in the ahsenee of the .lefendant. it Wii- held lliiii a luoiio

Miiy of uppeal asain-t th- .l...'isi..n ..f th.. Judne oil il.e .i!„!i..n

the
. 4tli

and
iul.

lie.

liy

ami
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fm.ii

alsu t, .et a.iUe the judgment, might properly bo mn.lo to the Di,,.lonni (.)urt: Vampan r. Randall. 17 P. R. 325. ri,,„ ,
,.'

""."'

<>r,l.T at Wooinnn. 5 O. L. H. 31.
^ '-'„„„/,„„

fn,*!'Ti"",*?*, "/ ""•«••—"'here a plnintift in.lorse,! l,i« „„,"I a lic|,„rt«te<I demand, and signed Interlooutorv judgmont ,„.
,tault of appearance, and thereafter Uled a stnremen, , f d i , vh, i«ie cla.m for relief a,ked by the writ. and. ,vi,ho,t Zing '^pleading, on the statement of elaim. set the cause ,lown for a«s °.,„,'°!

helH°fr!'.T".r
"""

""'i?'
"''™"' "•' "" statement of clai,,, „

'

TJL^t M "'<':;«'''"'? "-"P Irregular and the ns».s,nie,t
.,damages could not be made: Aletanier v. .ilcxanilrr. 1 o. L. R ffl!

KotJce of Trial.—For: - of the notice ai-e giv,

xS™7»-"'''
''"'

""' ^^' * '" ''°''""' •'''" "*'"• ""'' ""
in till'

lt«l..

« here notice of trial did not state the place where the trial n „ ,„tane place, a motion to set aside the notice was retnse.l i,, „absence o an affldarit stating that the party moving wa
'

,1 ... v

-
f. iV 'I"",'!

'-,
"^f"*' ^ *-'• ^- > """• Sw also nlk.r y ,

i 1. il. .14(1: ll,f,ili of Montreal v. Caincnn. 7 I>. R. ISS.

•I'he notice may be given, in non-jury cases, for either the i"r, ,„non-jur.r sittings, at the place named for trial : see K<ile .'HS ici'
' ,Jcept in loronto cases, as to which see Rule ,142,

•' EltbiiT Party."—Any one of the parties plaintiffs, or .lefen.lmt.may give notice of trial: Tiinwii! v. O. T. Ru., 11 p, R -•3,8. „„,]
'

^,°wel "'T!;'"
•I-f«'"J«°^1<'« 'o he should ;erye his «,-, etend ,as ^ell as ,he plaintiff: J/cLco„ v, Tlwmpsm,. P, R, .133, If™.,nt the defendants have not appeared, and it is necessary, or (le«if,,l

to gn^ them notice of motion for judgment, such notice should 1..^

for the saine mne and place as the notice of trial : McGitt v, Mr.
Llonrll. 14 1". It. 483 : but see now Rules 573, 588,

de^yi'"'' i'm ."l"'"""!
""•^«' "" m'ufficlent notice of trial on defni-

o n^ff 11 ",,' !,'
"•"."" P'oi""*"' "ad not the defendant's nm-to notify the third parties that the trial could not proceed . , ,l„.notiie and third parties appearing at the trial were held entitle.lto costs of the day from plaintiff: Kuight. v, RUgetou-n. U PR. si

\\here the defendant exercises the power conferred bv this R,,;,-and gives a regular notice fo.- the sittings ne.« approaching, tlwplaintiff cannot interfere with defendant's right, bv giving notice f r

Wc» ,.!»"?i tl^^L'^.U^''"''
'• '"'^'-f'""!- JS P. R, 210: Jforvm v..Ucllourll. 14 p, R. 483: see also llonuU-m v. r.uut. 14 P, R, 4*1.

or^er'jM?
*" ^^ ''°**'" °' ™.1.-The plaintiff (in actionsother than non-jnry actions in the f'ounty of Vorki is liable to have;;''"" dismis,sed for want of pro«eciitinn if he fails to 1

of trial, where the pleadings hav _ ... 1.
1 >

commencement of anv
433,

A'

. .

'^'"en closed sir weeks before Tl|.'

sittings for which he might give notice; /,•»/.

to non-jnry actions in the County of York, see Riili- 4.'!4

Where a ca^e is ,0 he tried without a jury, the plaintiff (no„vith-
I ling R,,lr...,s ,1 wil no, he in default „„,,er R,ir 4m. bv ren.^i,Im not giving nntiee for a sittings for which he might have gi,,,„
lice. If It IS not the non-jury sittings: Lriihum V. Ki:uk'\ 17 p.

WT?
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581- Subject to the provisions of The JmUcntun .4^/, »*!• mi.

m'>. ii'iil of these Kule?, the Court or a Judge may ortler thm oi^

rhnt (lilt'erent questions of fact be tried by ditrer^nt minlo.-, ,iu,.-ti..ii«

or that one or more questions (tf fact be tried before the Indi..'

otliers, and may appoint the place or places for trinl. I'ou.

Rule ij")5.

Snni"' sutwtflntinlly as tbe Eng. (1S83) R. 432.

Hulc 'AT.\ enables the t'ourt to direct a preliminnry point of law.

to he (lecideil. which may pre%'Pnt the necessity for trial of issues of

fart.

Huic -.'»lt contains provision of a similar kind for enabling a point

of law to be raised in the pleadinfis and to be decided at ilif same

lime as issues of fact, or at a different time.

Tlie present Rule enablra the Court to direct one or more issues of

fact, wliith may decide the case, to be tried before tht' others
: see

.s'(ni<<"ji v. yptc Brungwkk. etc., Co., ^ Times, HS: hut it is ro be

ii'atl in connection with si-o. 57 (12) of the Act. which provides that

ii.i.ltipliritv of proceedinas is to be avoided: Villttfjc of Fnrt Erir v.

Ft.ii trie' Frnp Co., 13 P. R. 444.

An order for the trial of a point nf law first, was mad*' in Corponi-

tion of Prcstun. v. Fullicxxl. SO L. T. Jour. 41. See also /riri» v.

.N/Jcrr.w. 11 "r. R. 22t); Hmiih v. Unrgrovc. Kt IJ- R. I>. 183: TrmiKr-

ai\ce Volonkotion Socuty v. Bvaun. 12 P. R. 4S. 3Si*-. Elmore v.

I'irri^. ." L. T. 333 ; London V. A D. v. S^ E. Uy.. 53 L. T. 109.

See also Graham v. Teinprrancr. itc. Ahhr Co. of \. 1.. 10 P. R.

Tu\{\. in note to Rul« 467.

Where a preliminary point of law is ordered to be tried lirst. the

triiil of the issues of fact will not take place until after the final

determination nf the preliminary point: Ou-ncrs. etc., Mfiori Kiiifj v.

Hughiit. 73 L. T. 141. See. however, notes to Rule 2511.

A separation of the issues [nay be made at the trial, and iiiu- issue

mny be left to the jurv and another disposed of by the Judge: Haint

V. ir. T. R]i.. 22 Onl. App. 5(>4 ; .lnh»no» v. G. T. R.. 25 Otit. tU : 21

Ont. App. 408; an;l his discretion will not be interfered with on

appeal, unless he acted on a mistaken view of the law: lb., and see

Hr Martin. Hunt v. Chamhern. 20 C'h. P. 305.

In The Emmii NUnr Mhuufi '«. v. (Irani. U Ch. D. OlS, Jes,sel.

M.U.. said (p. 930), that a "case to be broncht within tlii>^ Rule

nnsht to be one of simple issues. I do not thinlt it is cntivenit'ut to

travel through a long record, and to get a number of complicated

issues, and except them, so to say. froiti tho ploadinsis." IIo ei-

plnined in what ciu^es th*' Rule had theretof(irt> hivn acted upon. .Vll

had been cases in which the application was bv the defendant.

In tlie vuhsefHi'tii cnse of P'urry \. IV.MH^. 15 Ch. 1'. 474, ill''

Ipfiriipd .hidgc stated that the RuJr was intended to be applied in

pscrptional cases only, that the object of the Judicature Act was to

try nil disputes together, and that, it wn.s considered, was a beroHcial

object. *' Separate trials of separate issues are nearly as expensive

as separate actions. n\\>\ ought certainly not to he etununiufd. and

they should only be uranted on special grounds." It was there hehl

tlinf a defendant in a partnership action, who htid set up by counter-

ciiiini. an agreement hy the plaintiff for sale nf his jntert'st in the

tinrtnprshin to the defendnnt. at r. stated price. \vas nnt entitled to

iinve this is.'^ne tried Itefot-e the plaintiff's issues in the iiciion.
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Wlifiv <lii«cover.v of ticcouDti* iind ilfiillnttM U w.uirlit, tmi ili.> j.!,
BS8. tills i-iubt to til*' lucnimi h deputed, a pn-iimimu-.v iriul ..t" il

«Hii->iii.ii limy l»c nrtU'ifd : H. ihun- \. T< ni/,i ninti ini,l

(I*:, in r. U. 5;J(>.

/.;'

In 'J'usiitaiiMit lenilu-aji Vumpany v. r'/wi-A-, \V, \. i><7i| ],h; j;W. It. 1177, tin- Cntirt refuspil leiivc t" try ilu* liiil>iliT\ uf'n mm. i~
t.i'lMic rlmr <>i lli<' i.rincliml : nml the (.'(mn of Apical d.clmc.i tu
interfere widi tlieir dlsfretiou.

Where n referfiue wiuilH lie ordeied hy tlif .liiil^t- n^ i,, i .|ii..-ti.,|i

of nccoiint. it i> prupt-r tlint tlie qiiHsii.m <.f iiiitiility slimii-i u.
triiHl heparately fnun the ipiestiou to lie ko rfferfi'd : /.mk/ /

Uruzil, (/(,. .\iiiii,titioii V. Londoii d- >7. huthirinr, , tr c. \y
N. IMT.-, LU-i: 1 Cliarl. Cli. Ca. 121.

Ill Uili^xirh V. ^/»,j/*^. \\. S. IS"., lidll. nil IlPtinii ,.,,. lil,.,]. :,,

npptinilinii hy the defendout to have the ijiiestion of lilifl iri.-.l l„.i,,n
the .iiiestinii i.f (hiiiiiipes was refused hy laMl .1.. wlu, >niil : "I .|,,

nor think ihnt I could iu this rase separate the (jiiestiDn of dlMllil;:'^
from the qiu-siioii of fact witliout injury t<> tlie pUuntirt'," In ti'„t
V. s,>nnifi„ Lif, Ax^untiHr f,, . L'7 \V. U. ;!7!»: \V. N. IM'.i. ;t.".. il,,.

validity of a life policy beine the matter in dispute, an ariplieaiinn |,v

the plaintiff that the issue, whether the dereasi-d wii> a man oi i.iu
penite. or tnteniperate. Iiahits. should l>e tried lirst. Ha>. r.-fii>,.M i,v
\*.-('. Itacon. who said that "thin pariiculnr issue couhl imi h,. „,
jie'vered from the rest of the case an to admit of its heitii; luiuil
separately liy a jury."

Where the plaintiff, who had heen injured in a railway atiii!. in.
sifiiii'd a receip, U.v n .«um of money paid to him in full s;ui-l:i in-n
of nil <lniins, hut. hiiviiii: suhseijumily h.H-onie tmnllv hiind. h- hi..ii-iii
an anion for daaiaites. the .|iie>ii,,ii of \n\\ wliethi r. (twin- m l.i^ .",!-

ducr. the nrlioii was not lliaini!iili;d>le, was directed lo he rrii'l !] -:

hy n .hul;.'.- aloie- hefore the trial of the issues of fact /;//.„ ^ ih--ii
.\>.rthn„ tin. Vu.. 4!t \V. It. '.\\n\.

'I'lie UhU- applies not merely to qiiesti.ms of fact, hiu t'. iiiix.it

«lue«tions of law and fa<-t : TtiHii,-ii,in,i l{ji. f„. \. f'hirl.-. xufru: s,,.i-

toM V. A(ir ItrntmiriH: ipc. Co.. ."i 'I'inies 14M.

See also T'ltli rm/l v. \itliin„il Sti iiumfii/, Ci,.. \\\ not.- to /.'"/. ;:7;i

and l'u<,l,,i V. nrhi,\ .% V\\. I>. 4.".S.

582. Till- iriiit <«r <nicstinii- r>r is>iu's ()t' fact- liv n Jin'v

>li!il! Ill- licl.l il. ton' oiH' .hhi.uv. uiiIlss otlicr\vi>c "nf^'.'iv.I.

Coll. K'liic r.."n;.

Siih-'aiiiiiilly t!f s;i n. Ktv.-. (ls.s:ti l{. t:"!.

ii,',- -><. t;.-. ,.i th,' .hhl. .\ri. Fur trials at \<:m, ,„. /,'»/, ,v .,;;:;--,::.;,

.\- IM [II" c;iM- ill whicli ;i iiifv Ilia. Uv hii.l. sf... iinl.-v ,,, s,., In"
- t >'H.. of llic .\c-.

t^^^ 533. A piMi\ t!i;iy
I
wirliin rliirty t];)\-<

\ aUw i— u.- juiii.-f.

1 "' iijiply In tlir l»i\i-i(ina! (oiirT lor a triai jil Unr. ami tli.' ^'>•\\r

inay. in it- 'li-rri'iiun. iiimti licariuij- tlir partif-. Ln-iiiii "'

rcriix- ih." s;iii;o. ('(.ji. Hull' 'i.'i:. i;. s. o. is;:. .. :v.k -. :>-i.

^^
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luk.u lr.>ui H- >•. 'J- 1»7

lu.Ur I li.' r<triufr ItilU- 111*' liuif

:i:i. t-M.'i.l tilt' wi.riU ill hniik-RulM
111,. iPivi-i.imil i;..iiil M4IU.

>ittius!* m-xt niter Ij'i'Uh ji'i

.scml>f<; iHiti**' "f tlif iipl ilioilliuu In Ufii'»»mi'.v : .1»m/«

1(1 Til

I'ri'wiminl'l* » H''" I iit tmr iiiiiM tiiL>' I'lii'f I

.liiOers; 11" (tiiiiv. li.v iiuiili^iHi'iu t'li'iii iii> iiHii. II Hi'

Ik-
*

iilwi'i-VPil llliil ill tl i"'"''* 'I'^il^'

(I*. 74. trinls al liar int. tint >lIt >iit.,ilitiiil> iitittiifil.

084. WluTu tliu I'riiwii i> iiLtuiiillv 111' iiiiiui'iluKi'ly iiitiT-

1, a'tiini tit l"ir »">>• l'^' '»"' "' "'' ''-'"• "I"'"' '""' '.'"'!'
'

W a'.'tiltit.il iiiitl );.ivt'nit..l l.v. tin. miii"' |.riiiiiiilt- n- m >>i">

lor I I Knaltmil. Cull. 1!ii1l- ''

I'nki'U fitiin K. S. O. 1S7 , M.

N. s. i'll ; liiJcranu V. (;..iTi|.. Ill Tiiiii.>, .1S.1; (.'tii. V. ./ti"<-i 1

i,. r. 77.

S85. Whore a trial at liar i- iltnit.'.!. tlif I'l'.-i.l.'iil "»';;,';:"£"

til,. High Ctiurt may aitiit.iiit tli,. tlay lt,r tin- trial. (
"ii.

Hull. i;.".!).

Tiikra fniui It. S. «). lNt7. .-. >:>. - :; l'"!- til.- I'liitH' ' i" tiii'-l-

lit linr. sff im I.. T. .It'iii. 1'.'.': ( ltln.l^ I lo'vii I'l.. p. -••''. n '"I-

5S6. NiitKf I a trial at l.ar -hall l.i- ;;iv.;ii m "iif "f ih"
^,;;i-,';'„

l!,."i-trar> ..t ilf f""" I'fl'ir.. .-.xini;- ii.'Uff "I 'rial t.i ilu'

jiarty. Cm. Hiilf liii'J ; liiih nl 1 'Imi.. 1^'."'. H'''-

rnktli ll.iia Itillf T. T. IN.'I'. :'.7.

587. Whi.ri' iiiii'rliiL.tUnry .jinlfriin-iit ha- liffii -I'Tiii'il
^;;^;[;l

a-tihist auv tUffinhiut hv ilfranlt "f appearainf ..r |il..a.liii;.'. ;.;™

iitttiL-,. tif ns»e<-.iiu.iit i.f .hiitia.u"'^ -hti" i"' .^'^i'" '" ->"'' ''- i";;""".

feniliint. ami mil...:- ..tlii'rwi-,. ..rtU'ivii. -hall nm iv.iiun. K. j,,,,.,,,..,,,

lie |iL'r-iiiially -crxfil. -^ '"'

s,.,. ti.it.- 1" /.'III' ."'7:i.

•rii.. n.iii.f inoy I I'f'l I'.v |i"-tiii-- '11'. II- iii'-"li"li'''l ill ''"'• •'•"

588. Kxcri.t ill tht. i.i-i- i.r..vi.K.il fur hy Itulf r,i-2. tvji"

,„l \,,ti,... n\ trial -hail I'f ,;;i^'ii '"-l""' .ni'-riii.- an artn'ii

,„,., rial, anil ttn.v l.r aivt.r.lin^ !" l-nnu N". '< I '" li"'''

. 11. \ 1.. I'.. III.- N"
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nltaM.

Ill <tK.Vl'

aotict.
Short Dotlcr
ft ilftyi.

Entry tor
trill.

Ttliie o( t-n-
try for Irinl

Xoa-Jiir,

CONSOLIDATED RULES.

(h) Ton (lavs' notice of trinl shall lie gi\m. nml -luill :*
sufficient in nil cnaes, unlfss otherwise ordereil Ijy the Court
or n .Iiiilgp. Short notice of trinl .shnll he r, dnvs' notice
Con. Rule (;6).

Compnrp Eng. (ISfKIl R. 43«.

It tvn. lielil luider tlii. C. 1.. H. .\rt, thnt th- ™,i.nii.,lon clnv ,i
tnc" KwitFs tiuBlit be inclmlpd In coniimiiiiu thi. iliiv» fur n„ti,.'.. ,„•

irlnl: Sl^nll v. \\ilm,j,. 20 c. I-. 37.S; nml the .omputntion of tl„.
ten (ln\» will lie .o ramie under Uuir -.IM. See Hnrii,r v. l/oi-,,, j

A ilefenilunt ennnot (unlem he he n.lting nn indaliencel be remiire.!
to nceept le«» thnn ten ilii.v»- noiic- ot trinl : io»*i. r v. Tckiiii,^ .;:
1.. 1. 121 ; but where a speeiiil order is belne made n« to goiai: ,li'i„„
to trial, there i» jurisdiction to give speeial direetions n» to noti,

itrinl; ll'irtfr v. Unlttttrurth. IMiHI. 1 i}, H. o(;g . y^, j_ -j ^g^. ji

Timea M. where nn order n-n« miide providing tor ten d'nvs'notii-i „,'

trinl expiring on the day on nhieh the trinl wns to tnke plaee.

(f) After notice of trial is given, either party niav entci-
the action for trial. If both parties enter the action for
trial at the :-ame sitting, it shall lie tried in the order of th.

plointilfs entry. Con. Rules, (163, ficr.

ill) Actions ^hall be entered for trial not later than the
third day nest before the first day of the sittings: but tlio

Judge at the trinl may permit any action to be entered affn-
the time above limited. Con. Rule GG5.

(c) An action which is to be tried vrithout a jurv, raav lie

enters "nr trial at any sittings appointorl for the [ilace nauieil
for the trial of such action. Con. Rule 6iiC.

See t;riT»t v. Middleton, 10 V. R. .-,j<,-,_

This Kill, does not nppl.v to non-jur.v ,irtion.s to be triwl nt T,v
ronto: Rutr .>42 applies to snch cmies.

,, ?i"*if,''
"f "'?' ""» amended nioic pro (loir where niven for trinl nr

Kelienlle. naming the day fixed for the Assizes, nt Picton. the Bell.-vile Assize, lieiiiL- over, and the piirt.v serveil not Imving been Dii-ledi llo(A-,r V Im-j. 7 P. R. 340; so where " Septmiber " wn,

Zl! , If";
,"' ;'"""'-•: - the mistake oonld not niislend:

11^r f ^''"'.'S,'"
'/,"'";'''"

' ^ "• '*'': «* also 0-Bri,„ V. 11,//...
-f/L. I.. J. .i«i»: and McBrtdf v. Carroll. 14 p. R. 70.

Where after notiee of trinl given by plnintiff. the defendnnt oht.iin
ed an order postponinir the trial on pnvmenr of posts, this was li.l.l
to be a .-onditionnl onler not stn.vin: tli.. pliiintifr, pr.«s.,vli„i's ,i„done which the defendant wns nt liberty to abandon without beins

'^!lAe,^.,T. h'.'T-7."''"
"" ""-' "' '"" ^TPliention; .illr.. ..

As to both pnrtips sivini: nntif-i

Ihf r.'ii <}nys. nro fompiiml in rh.^ n^niil >vn
lir-^r (ifiy and iiit :-;«ivHy of rh*> ln«t. nn<lpr Ifiil,

"xrlusively oi' rii»

^44.
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V ,l,.(fn.lnnt i. fntitl^l to the lull teu day.' ..otic, anJ there 1. «aU Mt,
A 'I""" '""

I

, . ,„ ,„|„. ,,„., u„le», he hil» c->ii«-iited to take

\%rDotu'e or 'uL»h,>rt notice «n b, tapo«a a. a term o

-'•r,*'r U ' ""'where up'rii .^"er ,» to trial I. bei,„ made U
'

: ^;.. d. for
"

n?,.! e .,t t hU .hort.r .hen .h "ul 1" daj.i k.

S^i,;;" ifowLrorl*. im,. 1 y. B. -JWl; T» ... T. 434.

HUere. hv arrauK.meni. paper, w.re «.r^ed hv mail, notice of trial

„„:;.:n,; ,lme, l., receK«, one ,h„ jlu., ..,;. ^. -,^ -•-

."'nnoTT effec^rb; tailing: a n^l^e ,en't bj tnUtake to de-

.uhmtV -o leitoS the envelope of the letter being ad.lre...Hl to them

fof .0 thrpaintlir.' solicitor,' ae-ul. tor service and r..turned

, nil i. -.'.n.B that .be letter wa. ..ot intended for them. wo«

ll'ld .lot to !»• goil .ervice. .Vc,«.,m. v. Jiu.iial t./o /,.-»™„e. I.,..

a U, U U. l'o3.

.1,1 mo. .on lo .ec a»i.le a ..olic.e of trial i.erve,l n tew ....uuf.

,» e >« .'e b„vi,.B l,e..n adn.i.ted. bat i...a...,ii,.t.ly afterwards r.p. •

l!;;,,;,Ll"warheld that unless ,eryice_ot a good ^no^^

A..tio..« ... !» trk.,1 by j.,n n.t.-l Lo .nt..v...l not ..it.T tl.»n

, X ..1,.,„. ,ln>> ..fvt M'm- tin- ii.st .lav ..r tlf xilti";;'-. i l'-''-

iii. ... U.S.;! (:;).

nr..v.iies that no not.ce oi tr.ni sua,. :« ,oi„„eii.ia..M..... •^••'\"'

i,,n«...i or leave of the fourt, ..r .i .l...lt-e. 'n.!" IMle ..» "« b.;e..

aX,.e in the Ontario K.te.. By the former 0.m....,n L.uv praot ce

™ .u erniand was permitte,!. but not by the Chancery pract.ce. Since

] i, ./...;.™(ur<. .4c(. notice of trial eanT...t be couiilenuan.l..d. b.v

el.lier party: fricntlly v. Cortcr. U 1". K- 4'-

Remanet.— In the en* of a r<.m.i«f(. no notice of tri.ii 'vns torm-

erlv n" °.lVv: /.;„o™., v. Bourn.;: II. V. R. r,2 ;. bn. most now be

Bh'e>. nnder 'RuI ..«. except in the ease of no-J"^/",""^"
„ J^

ronto. A ease p.,stponed by ..nler .it ibe tr.al. on detenila.it- apl.l.-

(ii.i.in. Ls a rcmiinrC ;<..»o.-'.n v. llnuWiK. «u/iro.

Entry of Action for TriaL-The ,.r..sent RmIc abojl8h.Hl_l...th

the Former I'om. I.,.w and fhy. practice (».-e B. S. O. '»"• ' "•^;
l^^. a.,(l Chv. Order 1«3 . . anil ref,n.res the entry to be made .

ot

laiiT than the third day next before the llrst day of the s.tt.nRs. un-

l«s with the .7udi:e-s permission, ll may be ii- .. e on any earln.

iliiv. after notice of trial is civen ; ela.isi's (<;', a.i.l (
'(

i

.

Sunday is. i.niler //«(< S43. to h._ , .v.l.i.le.1 in cimiinting the

third day "
: Parr v, tough, 3 C. L. T. 312.

"iii try is iiiii.l.. on f.rn-ripr . !1. iS: T.. I'"':'"""-,.^;" '.','",' ' ,'" ','!'

p...in..r ollii-e... in -l-.n-onto in the Iteiiistl-nrs ..fhi-e. hnl" -<• ('h. -t".

.-141. and .-.W. ami in other places the I.o.al I!..L-i.lrar. ^r. where there
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CONSOLIDATED Rl'LEg.

(b) Ton Jays' notice of trinl »linll he piven. and -Imll V
muH' suffli'i'i i in all in»e«, unlos otlierwise orcU'r&l liy tlie I'oiirt

•hnrtnotic. or 11 .liiclgc. Short notice of trinl shnll lip .1 ,inv-' not in." Con. Hiile Wil.

Compare Edb. (INKJ) R. 4a».

It wii> lii'lil imilT Ihc (', I,. V. Am, tlint ihf ™mnil..lori ilnv ,i

the ii>«liM niliibt be Included In coniimtliiji rb.' .liiv» for miuci. ,.(

trinl: .l/«r.H v. Ili/mf,(, »l ('. I', 37M : „nd ,be .omputntiun .if ih-
ten (In.VH win lie no tnnilc undir Ititir :i-*4. See H>iri>fr v Mi„h, :
I'. L. T. aOK.

"'. .,

A dffwiilnnt cnnnm iudI-x hn tic n«klnii nn indulncnrcl be rcqijir...]
to nc«'iit le»iK tban tt-n dnyi' nuiii-i' nf triiil : Ui^kitr v, 7'i t- 1" t;:

L. T. IJI
;
but where a ipeciiil (inlcr In liflntt made .;,* to boiiik ..

.'

to trial, tbere Is jurlsdicllon to bIvc aiieciul direction* ii« to mitlc'e ,,i

trial: llaxin- v. Uuliliwurlh, 181III. I Ij, H. L116 : 711 I.. T. 134: r.
Times S4. wbere an order wax made pruviiling for ten ilavs' notici .i*
trinl e.\|ilrln( on the day on which tbe Irial wan to take place,

.mtjior
1^) \ftp^ nniicp of trial i.* given, either party mav enter

thp iw,tinn for fri^l 1^ V^tV, »,ar*mw ..ntor tV,,', nn^,"^„ V„,

tlhilt

cuicieii nil iriui at auv slump appointed inr ttio pluco name!
for the trinl of such action. Con. Rule GWi.

See (.'rniK r. Uiidlettja, 10 I", n. ."S'l.

Thi« Utile does not apply to non-jurr actions to h.. triod ni T'l-
ronto: HhIp 54y applies to such ca*ps.

„ :""'"!"' '^f "'»' "'"» ameniled niinr i,rn tunc whore fivcn for trinl it

Hellcville, naming the day fijed for the Assizes at Pictoii tb.- I!.!!.-
yille Assizes \wma over, and the pimy serv.-.! not limine I „ i:n-
led: ll„(JvT V. I-crri,. 7 P. R. 341): so where •September" «i.
inserted insfiid of • Octf r," ,is the mistake could not mislen.l
linnk of M'tiilnnl v. fnmcroir. 7 P. R. l.s.**: see also O'liru-n v 11,//'
LMf. I,. J. .-illll: and MrHn,lr v. rnrnU. 14 P, II. 7li.

Wbere. after notice of trinl given by plniiitiff. the defendant obt.i n
ed an order postpoiiinc the trial on payment of costs, this was li.ld
to be a conditional order not siayina tic i.laintiir's pris-eediiiirs. .tilI
one which the defendant was at liN'rty to nhnndoii witbralt heins
liable to pay other than the , n«ts of tbe application: Vhn i.
MnthfTn. ! P. R. 477.

lioth part! sivins nonce
I he ten days are computetl in the usnnl wa

tirst day and iiic-liisively of the last, under Itiih

- tf. Huh- "no,

'xcliisively ul ib'^
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r-ovld.. for n n..ll.,' "t trl«l .UcrLr tlipii III "ill 1" ''»}" •«

«her». liv „rr»n«.-.u.m. pap.r. w.r, «.n"l by m,>il. »«l"' "''''»'

,j:,;ri,; .l^... .«, r,.o.l;«i un. ,Uy .u.t ,.,..• ;;;»--• -^|-

,nimot b, IPOM <>i "'"'»„(
,^,. ,,„,r b,.iiig ,u|.lr«.».Hl lo them

;" ,"";
1 ., - hV . n" th.. l-tter wu. ..,., iutended (or then,. ;vm

',;;,,,, lot to !«• .ooU ..rvif>.: .V, .c™».. v. U-.»«! Lifo /m.u> «..,..

;i 1). 1„ It. 'JM.

,„, m..n,m to .« i..i.l,. a notiw «I trial «"y.-,l a te»- miimi...

,„ , ..^ , linviM« 1>.-u a.la,ilt...l, but l..m,..liat.l,v a(t,.rwnr,l. p p,
•

;,, ';';;„^hol.^bat unle.. .enic. of a .o..,l uot c, w^^^^

,;, fj.i,.,, ,i,„„lil not li.- «et aside; Urij/K v. 11 .iK. M i
.

ll. -vf-

vvi,.,n notice o( trial i» »« njide on tl... applitatloi. ot ono ot

JZ'lCZi. the Pl„i„.iff .hould u.,.it, .lu.
"t'l;- 'j"'^;,.^-

l„.;."".t n.Mle, or he ma.v have to pay their co.I. at the da^
.

A...ll»l

,., /^,/a.loiin. 14 V. K. SI.

Where, after notice o( trial ha. been .erved 'l"- '"™;^''«"
'^''X,

I .,,1 ..»« i«^iit-« nrp to •«• tried, the nolice of trials tails ami

:';:;;';\';',r:r"n,::t'''be';:r..pated. a... a new notice o, Ula, .,ven,

,„. c.uiiUirali'm l.ile v. iukoK. IS P. U. J3S.

Co»nt.rni«id of M.II0. not AUow.d. -Kn«. I1N.S1. It. W3,

„ro°"" that no notice ot trial ,hall i... <

""V;;;"'"™ t .J' 7 be™
e,,„.,.n, „rh.a..o£.heCcnr,,.r.;.u,p^^^n

"ui;rrn;a"nl v,"''p°ermit"t:;!r bnt „..; by the Chancery practice Since

n, /.""«(.-" .Icl. notice of trial cannot be conntenuand.Hl. by

either party ; /••rictiJIl/ v. Carter, U I'. K. 41.

R.m.n.t— In the case of a rrmtiurl. no notice of trial was form-

er" "c"^rv • .otr«, V. Hnum:: W i: II. r,2;. bat most now b,

si euun^er «»' 'M. except in the case of nr .-jury ac mn, at To-

ronto. .lea." postponed by order at ,be trial, on defendaot- apph-

(lUicii. iK a rcmuiol.- D'liionn v. Uoiillhce. «upr.i.

Entry of Action for Tri.l.--n,e present Kajc "l-lisl.ed both

,h« former Com. I,nw and Chy. practice I see R. S. O. l'^'- ;' •

ms. ,„„1 Chy. Order 1U3>. and rcpl.res the entry o be na e t

lat,.r than the thir.l day nest before the lirst day of the »'""-;•'

less with the .IndL-e's permission. It may b.. made ... .iny .,1111,1

.lay. aft.T i.oli.e ,11 iriiil is clvn : clauses 1 .; i
,
and {'K.

Sunday is. im.ler liufr :i4.'l. t

third day
"

: Pirr v. Lough. 3 C
> lie esclll.l.'.l

L. T. 312.

ci.nipnting - the

Til.' emry i

proiier .lihcer.

.'.41. nlld .WJ.

iiilii.". <<Ti pnrripr (II. k^ I-

'I'lU'oiu.. in lite Il.'cistriirs'

1 in other pla.es tlie L.'.iil 1"

.... ]!,,!., -Jil (J.i. 1

str^r. T. where the



f
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Rule 839. i. i. .]...,,,! IlvsMrar, ll,,. I),.],,,!,- L'li-ik ,.f tli,- (;,„«„ ,„ j,„.y i,,„..
unci w l)f|>iity Uuuistrai- iu uou-jui-y tasiw ; Uiilv yS CJt.

Tlie effwt (if ilnilses (c i niid (,/i nf tliis Ituh i» tc. .immi«,,|, n
foiiiiiT Cijiiiiiiuu Ijiw iirartki'. h.v wliiil, tli,. (i,.f,.]iilaiii ,i,ulil .,l.i ,,,, ,

'ule-lmi- rule foi- ii.»t» of ihi- ,la.v wlu-ri- llie plnintiir t'av,. i'i„,„'„
"1 liial lint .iMl MM ,.Tii,.i- tlie nise. The .lefenilalu «iu ,aitei ih,
neriuii. „r if tlie |„niutilf fails t., du ».., the ilefeu.lant laav aiii-ii i,.
tlie .lu..i!e niiiler elail.-e ((/I. Xij i.llic .t Las uuw i.dw.t m i,,,',,. .,

rule foi- costs, and iLe .Muster in CUauilHTs lias in> jaiis,|i,ii„ii
i

iiiterlaiii an n|.|.liiiiti(m f,ir II : //„,,A„„ v. Switli li I' u -..s-,

see Tijiiakj V. UipiJii: oT L. 'i'. 4S1, iiialer tlie liiielisli inani,
"

'

Action net U liei'e. after the plailitiff has given iiotiee of trial, neither i.irutl.tered ^,„|,,,.^ ,|,p ,.„,^^ j,,^ .lefeialaut liia.v. tin lllllr 4:1/1. move to .liV„„:
the action for want of lUdseciition ; see also rrick V. H'lrl.tl. "7 ( li

II. ;i.'4: .siTMT V. .-ii„,ini,iii. Til I,. T. l:ij i,leci,le.l upon the'enu-
ol Utiles 4:111. aial 4411. of the Klij;. liiiles of ISS'l,.

ReconI K90 nooow. Jill, j^arty fiiicTiiij.' tin iicrinii r.ir triitl sliull. at thr
tiff iif cnlrv (iir. in the cases t" \diicli liiilf ,"i|-,' a|i|ili,-. ai

01- lioforf the time wlien tlie notice of trial is to lie tiji'.ii.

deliver t" the prniicr iilticer imi' nipv ef the wlml ][„

pleailinjr.s in the actinn f.iv the ii~e nC'the .Ttuloo at ilie trial.

unii such cojn- shall he eei-lilie,l ,is a inie co|.y hv tl !,, r

iiuviiio eharire i.f the |,lea(!inf.'s lileil. ami shall lie eallo,i tin.

Rctunl. CiMi. liiil,. i;ii4. |{|||,.,, ,,f i Jan.. IMn,.
I li;.';.

fwuinlr'l

Comp. Kiif. llxsili It. 4.M.

The f iviiw leL-iilal

.llistiees. of the Ilifll I V

'111 hiLs liecu made hv the ITesi.leoi. aii.l rh'ef
art of .Iiisliee, ilate.l Otoher 'JMh. iv.lli :

—
'Whereas it is necessary for the cine achiihiistranon of ia-ii.e ii„l

'i^""'''"i' f 'lela.vs and tinnecessary expense, that records .iiteivd t'.i
trial shonld show the slate of the action apiinst all the deLiidiro-
inilndins those who have not apiieared. or as aitaiiist wle.ir !,
pleadmirs have liecn noted closed, or anv Interloeinorv o- liml
.iiidsiuent has I n signed :

....
Therefd

nil om«T
tliiil they contain, in addition ti

a note or nieniorandnni stating tl:

e\ery defcndiini or def lants who liiis.

or as iigainst whom the action has lieen

No extra

friiiii and afler the lirst day of .laniiiir\- next I Ilii

issiiig r.siirds arc liereliy dirctcl. and i aired, i.,

y of the plea.l'rtilits

etc

ave. put ii

Olltillllcll.

no. del

is to lie made lor sncli note or iiieniorandilii

.Ml nificers and clerks when entering causes for trial or foi
ilig on aiiitiou for jndginent. are leimlreil to see that tin- sai
in a iiroiier state for trial, or hearing, and iire not olherwis. o
Ihe same; and for iliai piir,,ose may rmpiire either tli.> pr.i.
"• ''"

I ""l- "I- •' certilicaie of the state of thu aciioii. wh
--•".>" inforiioiiiei! .aioioi he ohtained fiom their own l.o

•iS
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if 111,- iiliMcllli--
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U liil' Rules

r,l liiis !»•" '
,,1 (.,i- iri.il n 11

l.,il,.,ll. IS 1'. i:.

540. Tln' pai'I) L'liliiiiif: a" Kti"" I'or tviiil -liiill iii'l"!'^''

111! the i-upy 111' tlif n'>'ii' I. wlu'iliiT Ihi' mail.T I"!' in;i

uf ilaniii;.'!'-. iir an i i.k'luMik'il i-^Uf. cir 11 li.fi.iil.'.l

ul iIk- clliii' 1- with ttiinin llii' aitinli i

t«" Ust^. iill' 1 ciiti'V I'ili-li luli'iii 111 "111

,,|,ti;lV.l >UnU

( till' Slill li-w.

Ill,- i.nllT ill «hil-ll till' lUtlnll- 111-

in tliu first li^t 111' sl^all
liiiii; iUiil 111

,ii„l ,iiiili'l'i-iiiK4 i--iu-. Ill

is,,,.-. l'"ii- liiili' '''''

rnt.'il tn.ni It- >*- "- '^^'

541- 111 ac-tiniis uiitcn

to Wlinlll is ilSsiL'lli'll till'

Mln-i-.l I"!' Iiial "I'll

iili-r nil till' ii-r-ii,viii-

-I'l'uu.l li^t all ili'li'ii'li'l

1 ai ri.i-niit.i tho liopi-Iiiii' i>;;™,

llk'llCl' 111 till' liu>iliL''S of ',..,Ui«l.

i-lluiL' ili'Wil sill- h iictii'iis >liall I'W'i'
th.

1,1,' uncli'i- 'I'Ih' -I III'' Act 1,1' i,iln'i'wi-i'

tor trial, tthnlu'r tlu' sail,,', arr pav.

i,r stallips .Yi'ir.

r,ii- 111,' f,H's piiyalil Tarirt' 15. ili'ia

542 _(1) .Vctiims til lie tr .,1 at Torimto witlmilt n *;;

ui'v. may m' s'"t iliiwii fur trial I'.v I'ltlu'i I'l

„f„-r till' i'li,-i' "f till' 1,11'aiiiii,,;--

Nntic,- "f trial (wimll mnv !«' ai'i'
(•>) Niitic

i;i;) >l,all 111' pvi'ii. liy thi' iiarty si'ttiiii;

trial, uithili -' ilays tlu-ri'arti'r. an-'

inline' t,i I-'iiriii N'"

liiwii till' ai'tiiiii f,i

I l„- ,lmU vitliili I ilay-

II,-,' -I. M'lllllL' ,l„wi, till' ai-ti.iil. til" tl'-i' ii'""' iif trial allil

i-,„,r ,if till- >i-rvii-i- tlii'i'i'iif- will, till'

-ti,,ii was -I'l ilnwii-

l-',„- l--..n„i;i;- II ^ 1- '••"'"I-- ^"- '''"

(I!) Whi'i'i' ili'fault i> iiiaili' in lili";-' t

iifi.i'i'-aiil. any
1

arlv win, lia> ln'i'ii

1,1' iiiitiii' i>l' trial a-

ll„-i',-uiili iiia\

itliin 1 ilays aftrr n-li ill-fault, till' in lil^

:
trial -I'n 'i| 111, liiiii ami |ii

I 1) Will

ni till' -i-rviii' tl,i-ri 1,1-

i,ri,i-,--aiil. till- -ii'lii'ii

,,!„f,-,l 1-v tin t-r 'lilir-'-r
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Rules
H3, H4.

Wlthdrawft
0( record
by coiiaeiit.

CONSOLIDATED RULES.

lor trial iijwu llie uxpiration ul' three weeks from tiie dale
of tile setting duivii.

(5) If more partie.^ thau oue have eausetl tlie aetiuu i.. ne
placed ou the list of cases for trial, it shall be tried in i.he

order of the first eutrv. Aeii-.

WUere tbu pleadiugx are ii-oiieued after service of a in.ii. , „i ti ,

see Vonfalinlimi Li/i \. Loball, IS I', li. Jas. tuiira. p. 741.

548. Au action may be withdrami from trial bv eiilier
part}-, upon producing a consent in writing, signed" h\- tliu

other, but not otherwise except by order. I'on. liule ii'ji.

Same as Eng (lSS3j It. -Jl, „aich was l.amej to obviau- lU
Lecessilj- of apijlMui; to tLe Bitting .liiiliie lor leave.

.Vs to discontinu.iiite of tbe actioQ after it bas been eutenj fu;
tnaJ, see botes tci ICulc 4m.

At Common Law, a iiiaintill wbo bad entered a cause for in li

migbt ..itbdraw tbe record at any time before tbe jury were -wura
ibis was often a bardship, wbere tbe defendant was readv with bi^
witnesses and counsel. L'uder tbe present clause, leave is" nece«<-ni
for tbe witbdrawal of a record, unless all parties consent, and ii.Lcariwwulh v. Vroll, 1 Cbarl. Ca, (CourtI lUO, Huddiestoo li i,.
fused an application to postpone tbe trial a-ed for a few days tbeic
after, thougb counsel for tbe piaiiitm- was not suffi.ientlv iustrun..]
in tbe c-ise; and be referred tbo plaintiff to tbe Judge wbo was to ~iion tlie day nppouite.1 for trial, for leave to wltbilran ibc neorj.
Any order made ai ilie trial for witbdrawal or postponeaii-ut uii.i

requiring to be issued, sbould be signed bv the otiicer wii„ a. Is -i,
Itegistrar at tbe trial: Waahont v, Uaukiiii, ll' I', u. 11.-,.

Orders at tbe trial for amendment of pleadings do not reuuin- to
be issiml: tbe ameudment is made on tbe rword ; Uul, 314 un.l
orders respecting postponements, not containing anv special termsmay not require to be issued.

For tbe effect of witbdrawal of a juior. ..ee T!>'ji,i<i< \ t'nUj
t'lyiu'j I'u^t. 18 Q, B, D. S:i2.

S44. Action.- not tried or disp.i.-cd of after liciug oiico

entered for trial shall remain for trial, and shall not. exccjn
in the case of actions entered for trial witlnmt a jiir\' .ii

Toronto, be lieard at any -iib,-t.queut sittings unle-s and I'lntil

a fresli notice of trial i- given. Bule ..f Vo December. IS.^S.

Tbe object of the presonr lliilr U to make it mr(«s:nv (.\iv|.i in
Hi n-jury nctbais in the County of York I to give n nmy notic f trial
wherever a oasi. I.,.. ,,..- a nuunul; se,. - Umv.,,..., " i„ „..,.. ...
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The effect of thf Rule s.-eius f. Ik. Umi ani.jii.s iiul renchi-.l a
i Rules

the Assizes may not be entered for trial at the iiou-jur.v j^ittmy^ (nn,! B46, 646.

i-.>p rcMfli without consent or leave: bee Ward v. Jucksuii. I'J P. li.

•:,. and tlmt. if withdrawn, a fiirther fee for entering at anotlier

sitiiiigs mu" ^® vaid-

U has been held thjit wlifre a Judge ha^ uo time to try a cas.-.

owing to his having to go to anotlier circuit town, though hi' may

mnin' the case a rvmanet. he should imt direct it to be tried at an-

other phice: Fairhaint v. Household. r>3 L. T. 513. This case se.'ins

to hiue turned on the circumstance that the Judge had not puwer to

change the venue, which power h'' would hiivt- in Out.: see s'Cs. 4.'j

;md -Hi. of the .Vet, »uimt, pp. 3S. \i\^.

545. If, when an action is called on for trial, tlie plain-
^;'^;"a^,i;:,. ,,,

titf appear^, and the defendiuir doc- not. the plaintiff may <i«rH..ia„i.

prove his claim as far i\> the burdoii ol' proof lies upon him.

Con. ilule iK^.

Same a; Kng. (ISSaj K. 455.

Before the Jud. Act, 1S81, in actions of ej-ctmeni. if tin- d-'fimiant

ilid not appear at the trial, the plaintiff was entitled to a verdict

without any pvoi.f: U. S. (), c. 51. s. -^Z Now. ejectment suits are

1.11 the same fo')tiug in that resj.fCt :i> other suits: see Ouillct v.

f7(f)A-. referred to and discussed in 12 h. T. Jour. 31.»S.

Ill the cases dealt with by this Itiili. it has i.een hdd in England

that the plaintiff need not prove service of the notice of trial
:
Choi!toii

V. Llickiv. 13 Ch. D. IGO: Dacnn v. Footc. \V. N. 1S'.I0. Tit: SS L. T.

.b-ur. 307: Baird v. K. R.. c(c.. Itacroiiist'. W. N. IS!*]. 144. Stv.

however. The Avenir. 9 P. I>. S4. This is in accordance with the

former practice at Law. There had been a previous decision by Pry,

.1.. the other way: Cock^lii,tt v. Loudon <ii'ii<nil t:<ili ''(,.. 2t'. W. U.

:U : \V. N'. 18T7, 214. See note to next Rule. Rut. in the ahsi^nee

ef any decision to the contrary, it would seem proper tlmt. where

jiKl^-ment has lieen pronounced in tlie absence of a defendant, the

olficer with whom the jndsrment is entered should roiiuire due proof

i,f service of notice of trial, or of niotimi for ju<l2ment. {•• be fd.d

with him before enteririq the judgment, unless the^proof lias been

iriven at the trial: see Ghisgotr v. flhiiijoiv, (_)nt., 511 (,ii.

The plaintiff's proof of his claim i-; of course limited ti> tin- allepa-

tions of his statement of claim; Rnrkfr v. FurloKfi. IMtl, - Cli. 17l>.

ain! he is entitled to the relief claimed, and such other relief as is

"•usistent therewith: see i^toiii v. Sniitli. 35 Ch. P. 1.*>'S: Kimj-lun v.

Ixh-k. 37 Ch. D. 141.

If the defendant has a counter-claim and does not appear at tie'

trial, the nlaintiff is entitled to ha\e jmltimem on hi.- clnini on pnivin^

it. and to have tlie eoiiiiier-claim dismissed with cnst>J : Ltinili.'j \.

Hn^nl-'s. 41 Ch. r>. 3:;3.

f54G. ir. wIk'U ail actiuu is CiiUcd oi

fi-'ii'liiiu ii]ipoar.'. and the plaiiuitl' d^c- i

if he li!i- no coimter-olaim. >ii;ili he eiitiiit

f'lr i! inl. tlic de- N.„i.ii.

oi. ihf ('rfcndaiit. |,rj)Uihiiti.

li 10 jnii-nu'iii di—
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BultHT. Miis-ini: tin- iU'tinn. luu if lie liii> ii c"nnt»'i'-( hiini hv ni:iy |.'..\,'

-iicli rliiiin iis far a.- tin* Imrtlcii ol' in-imf lie- nimn Imn. r.ni.

Sum.- a< til- Kll;:. (lS.S:ii It. 4.',(;.

Ill -iiii'Ii (visi' tli>' <li'f.'iiiliuit i- i-nriil.-tl r<i jinL'rii.'in <ii-iui'>iiiL' tl.-

;i<ti..ii nilli cnsts: h'-in;ll v. W.ih. Hr. L. T. 'X,. iin.l cii-^.- iu(r-i. vm,-
niit i:'iiii;: inti' >'viili'iM'.- iti<niL'li iln' itiiut of iiniuf mnv ln' -in hii

.\n,'.,„r V. li„t,. ISlll. -J (J. It. j:{:ii nr. L. T. i;iT; it lin- 1,.,,,
i

. i.]

in Kmu:Ihii'I iliiit ili>' ili'fviii|;nu in'i-il \u\\ iirii\.> rli.> s<t\1ci> i\f u.<\iv.-

.,f tiiiil oil ],iiii: ./.,nus V. t-roir. '. Tli. I ». 4111; an.) //. /'.,',„.,

Sl.i!,i,.r V. Sl.l,'i>"-- ''- W. U. S-. : 4ti L. T. .":i : f.jl|.,\\ in- /,> ,,/, r,

/,'..rx. 7 Ch. I>. 1i;it: nor followiiiL' r, »/./- v. .f.u'.r, 7 I'li. J i. '.r,

.

i-inl *i't' iioi.. to Ifuh .V4.", I'.iii wli.Ti- iiotici- of tri:ll Iiml t'tn-n ;;iv.ii

liy tilt' pliiintilT. luul lii- ti!i''l ii |i<|iii<i;irioii ]ifiitii>ii. >iiii!.m- wlii'lt ,

M'11-iti'i' luul lit'i'ii milioinr"'!, jui'l tio oiif i))i]«';iri'<l ;it tin- rri:ii f.n t!i..

IilniiitJrt' or trn-^t.'-'. pniof of -.-rvico of iiotiin on tlii> rni-tri. \\ji. IlM
li. I>" ii.'.'.'s-ni-y : EhlrUUu v. Hiir<i> <^. 7 Tli. p. 111.

On iipiilli'iilioLi :i .iinlL'riit'lit ili-iiii^^siiiL; ;iii U'lioii w.\\ h. .'{ :,.;.:

ami rlif iicti.m n -ini...! in tli.> li-t. upon pi'oi..T rmd-- : ^.t }\in '

W iViuui'*. 'lA \V, It. TiHi: firoii v. .lurhson. Ht Ti -. 14:;. ami i;. .-

In Itiiii" ii;t;t iiii'l 77s. A.'i to r.'sinriTij ra-^.-s -tnn k oiir i ; n

of til.' ;it>s.'ii,T of ...,r„^,.|. -.V n->>r.„ ^. /.',,<-„-. VI .lur. 4 1.",
: a: ' i-

to "o.s:s so oiTii--ioi...l. r,..<hu„ \. Hull. 7 CI. \ Fin. M!',

A jii'l;riiii'iiT (li-iiiiis-iiiii: ihf ai'tioii uii'lt'i' tlii- I'lil- is i>(;ni\;t|.':ii i

! iiiilu'iiu'lit on till' ni'Til-^, iiii'l i^ :i l);ir to iiiinrtitr ariji.n fm !.

:;.tn- .iiiis.': [niioiir \. Ihit, . IS'.d. J (J. I!. -JX'..

Tlif pnictirc ill Kiiuliiiiil, wlu-H' ih*' phiiiililT liofs not appfav, i-

iiol to sw.'tn- til.- iiuy. iiikI iiiiy i -.-is wliirh ili" .l.-ft'iidaiir inn;. iiiMir.

hy hfiviiiir rtit' jury sworn in vndi cax-. tli'- il-'fiMnlnin iiiii u- ',

ii-

• ntiilf.l lo -ft tiixfil; /..//o V. i:.:. \y. \. is7i;. Mi.

\Vht>ri' a U»sT notion camo on f<ir tri'il. nn.l thi- pliiilitilT wa- n :

pr'4»ni'f'l to prnc.'.'i! nml iippiii-il for n imstpont'im-ut. |m \\lii.'li wv'-

tlif I ircmiNtniii'i's. so fat- ;is his own inion'st wti-- (onc'rii.'-l, li '\.i-

iioi I'liiitit'd. ir was iu'lH ilmt rlif Coum conlii not i-f^arl Mi.' i -^h'

ol till' i'lainiilT« in tln' olIiiT adioiiv. ari>t iniisi lUsnii^- (h- a. '!
with -osts: {{..UiuHuu v. rii,ithri,l:. 7 <

'h. | (. m7h Sr.^ mi. .r-:,-;.

p. .ULV

ExHiiM.m 947. Tlie .Iiui^rc at tin- trial -hall, ai rlit- r(.'t|iif>E •>( ni'' i

l>arty. order a witnc-"; In lie pxiluilrd' fnuii tlir <'i«\irl nir!

lie i~ cailctl fn ;:ivi' rviilfiHf. aiid al^o. if ihr .TipLv .In-nt-

1 xiii'iHi'iit. a parly intt'iplin,*: in •/wi- .'vidrnr-'; nv ]u- '•

rf<]iiiri' <\\ch party tn hv rxaniiiu'd hcfnri' lb.- >>\Uvv whip--' -

on hi- hclirtlf. Any siirli witm-ss ur partv whn -lo.- imt .>m-

ronti Tn siieh ni-ilcr shall he liahh' tn In- puni-'i.'i! ;i- t.' :!'

.Tndir*' mnv sopni iust. and t!n' .IuHl'!' mav. in his i|i-iM'i'i!":i.

ill' lip' tc^tiiipiny of anv witness ,,f piiriy \v

fill fn snr!l ni-iliT. ('nil. Ttllh' 'i" I.

hn dn

Tak.'n fnHii Ii. S. _'i;ii. Imi ir.lrnw

ill Ml thai
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SCO sii I' ini'jlit V. it'f rtr •iyht, S P. R. SI, nml note nuiirit. p. 61.". Rule MS.

V plaintiff calliag defendant n» a witness is n»it entitli'd as of right

,„ r,-psarain.' in the nature of e'-o9B-p.inmination. The Judee has a

fii>cretif'ii to refuse to allow such cross-examinntion
:

Pj-mt v.

mmwin- « fh. D. 372; 01 L. T. 537.

\ party calling a witness is not thereby debarred from allling

another witness to contradict him :
^Stanley I'ianij Co. v. Thomnfm,

M' i>iit. u41.

In England, parties as well as witnesses may he excluded from

(lutir iluring the examination of other witnesses: Outraui v. Outran!.

\V N 1^77. 77'. hut a witness will not be excluded during the read-

in- .f nllidavit evidence; I'tniiimaii v. HiU. 24 W. R. -.'lo. See also

^y" \ js7(l. 2t»7. In Ontario the exclusion of parties is in the dis-

ocetion of the Judge under this Rule.

\ lie-iiin" iu oimfrd niav be allowed in a proper ease : .l/c//or v.

/* ,..<-». ;n Ch. D. -,5. and 2.". O. L. J r,;,l7
; S2 I.. T. .Innr. 2'.i7,

SiS 1.. 1'. -lonr. 4"; and per Lord Kitzserald. ui Mtudowjiill v. linujht.

11 App. t.as. 200-7.

54S.—(1) At the trial, tlie iid.ln'sses to tho .iury sIkiU lif ;\'i;i^';;-«;

regulatoil as fiiUows;

—

>' ""'

(a) At the conclusion of the case of the party who begius,

if the ojiposite iiaify states his intention to he not to adduce

iviilence, and he has not adduced evidence, the party who

Kegins shall have the right to addrc" the jury a second time

nt the close of his ease for the purpose of summing u]i the

ividcnce. and the ojiposite party shall liavc the right to reply.

i/.) If tie opposite party does not state 1..s intention to he

noi t" adduce evidence, or if ho has adduced evidence, lie

>l;;ill lii.ve the right to open his case, and i^al'ter the conclusion

.if 5U(ii .opening), to adduce such evidence as he thinks fit,

;ind where all the evidence is concluded, to sum up the evi-

dence, and the partv wh.o begins shall have the right to

r^^ply.

C'l AVhci'c a defendant claims a .'enieily over against a co-

d.-fendant, he shall have the righ: to address the jury after

tb.. I ".-defendant.

i3) Wher'. a party is represented liy en;iiisel, the right

copferred by this Eule shall be etereised by liis counsel.

.Vpw. See Ton. Titde iii.*!.

c.irapare Ens. (l.-i.H:i) U. 460.

This Rule en! in -lialitly alo f.. f"i

of the effect of th. font on. I!u taken
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St'if iilso Criiu. C'Mlf. IMStJ. ««•. *V!1, ami /^,'/. v. iinnlm:
.
Ivn

(). n IW.
The right of defendnut's c.:>unspl to aum up the ovidcinf. is n.

('omu.'>u Law right. -1111(1 rftiuioi hv insisted on in a C"nrt { .u

Countv Court in Knjrlnndi. whpie it is not ciistoninry: sc- h,i,„-<

Watk'ma, 10 Q. B. D. 451.

Custom in Emrlniid hn» .--tfthliHhpd a distribution of tli^ wm I,

oppning. psnniining of wituo^'>o!». and summiiiB up. among the coi;

'ncaiTpd. which is not followpd in Ontario: se*- Kino v. Rtiilkw. i\ v\

.

D. ItlO: Mcixlrr v. Wood. 2»i W. U. 125.

Ill Ontario nsualiy the cours.- of pi-ocpeding nt a trial is n« folluM-.

The <onn'<fl havinp thp right to begin opens the case liy nu addr.

-

to the Ctiurt and Jury, in whlcli he Htntes tlie fa<'t.'< of tlit- (':i>. ,- ,.1

tli'' nature of the i'^sue to bp tried, and the evidence l'.\ wiiicl h^

pi'iipiiM's to prove liis I'li^e. He tlien produees the evidence, ll nt

I'i,. comluiion of liiw case, the opposite party desires to piodun' . i-

di-m-e, lie is entitli'<l to address the Court and .iuiy. siiitinu; ilir i.jini,

of his case and the evidence he proposes to produce in support uf h ;

this right, however, is not generally exercised, hut witliouT aii\ ]-v--

liminaiy addivsv lie iulduces lis ividelioe. Evidence in reply iii;iy

he then" adduced by the party wlio lifgan. and at the conclusion <i!" iht.

evidence, the cunnsel who did not beisin addresses the Conn and jury

on tlie whole case, and the counsel who began then reiilies. It', h:.\s-

e\er. llie party who did not begin adduces no evidence, tlifu ili^'

counsel who began addresses the Court and jury on the whol, r:\-.-

at the conclusion of tlie evidence, ami the opposite party replies, la

trials before a jury, therefore, there are usually bur three ;id'li'. ,

viz.: the opening speech before any evidence is nddnced, and the two

addresses at the conclusion of the evidence. Where (lefeniliiiii.- niv

represented by different counsel, each defendant is entitled ii. I"

henrd by his own counsel.

Where a trial rakes place liefore a Judge without n .iiny, tlie

oi>eninp speech is friHpiently dispensed with, the reading of the pLinl-

iugs being coiisiilered a. sufficient statement of the case.

The right to begin is not altered by this Rule. The party iipi.ti

whnm the bnrTlien nf pror)f lies is the party entitled to heirin
:

Ibirr.

( . L. I*. Act. 2nd ed.. 291. Generally the burthen of pro.if iir- »n

the jtarty who asserts the affinnntive nn the record. (- .. liie iillirn,:.-

tive in s'ubstanee, and not merely in form. If there is a presinnpii"ii

of law in fiivnn- of the pleading of either i*arty the h>ni.i /•n.h'i.ni; i-

casr upon bis adver-^nry, though he may thereby be called <,ii h-

pro.e a negarive. Where there are conflicting presumptions, ih'

oiniM inohandi lies on the paity having in his favour the wc-aker i-r-

siniiprion of the two. But where the case of a party rests on ili>'

proof of some particular fact, of the truth or falsehood of wliul, h'

Miu-;* from its very nature be peculiarly cognizant, the oniin of pm, in;:

111 fncr lies on him. even though there be a presumption of lav- m

favour of his pleading; nnd where the plaintiff .sues for damn;:.-; .ml

it i.* necessary for the idaintiff to show the nmouur of daiu;!.--

.sustained, he is entitle*! to l>egiii. even though the afRrmative nf ti,

issue Ite on the tlefeudant. but if the affirmative of the issue w ni:

the defeiidfiiit. and plaintiff's counsel will not undertake to off-i

proof of snbsraniial damage, the defendant is entitled to becin /'-.

2!»2. 2'X\: Besr on Uight to Begin. H. 5. 12. 21, 23.

An incorrect ntling ns to the right to begin is no ground for ii "

iiini unless the ruling "did clear and manifest wrong": Ilari. C. h

V. Ac!. 2nd ed.. 203.
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Tlio ntflit to lie^iD in Inniortaiir. ax it iil.-^o involve.'-, o^ wc hiivf Rul« 54B.

II. in MOiin" menwiire tlie rlitlit ii> icjily. Tho rii:lir of ri']ily. a-; far

tlip Altonify-Genfral is courfnifd wlifii cjipfaring fm- tlic thrown.

nny counsel apiwariny for tin* t'lown naviug written nutlmriiy

Jill till' Attonu'y-^ffliPral fm- tlint iiurpnHf, ij; uimfftiti'd h.v this

,/., UN lit- liHN always the riitlil to reply, no niatier \vli<» uiay luiv

t'lin; see Huh 238.

V«t to till' reason for giving tlit- rinht of ifply- s^''i' P*'r Lord Eshcr.

flitch r V. L. tt -V. W. Hy. Co.. 1S:C>. 1 (i. li. V2±

Till* pfFfOt of rlausf CJ' is to contirni tin- decision in Slilliirtni v.

iroiitn. -" Oiu. US. as to tli** time wUi^n couiispI for n tliird |j;irty

t'.niliiig tlK" ai-timi sliall adiln-s?; tin' jury. The oIijh,-! is tn givi' tin-

iiimilT a rfjily Jij:aiiist liuth tlif tri^rinal di'-ft'inliiiit. lUiil thf lliinl

.s to when n tliird i»nrty. who has ol)tnint>d liberty to coiitfxt tin'

iitiff'^ cluiiii. is entitled to he heard on an npiieal !iy tlie iiliiiiiiiffi

11 !i Jiidciiieiit disniissiii;.' the m'liiin. wee I'.irin.i \\ Tnrniit;. IS I'.

549. Mliere, through accident or mi:^take or otlier cause. Evi

a jumy mnits or fails to pn nme fact material to his cast

tJu' Ju(l;:e may i)rocecd with the triah siil)ject tr> siidi fact ^m

licinj: aftiTMards proved at sucli time and suhjoct to ^luh "'•

terms and conditions a^ to costs and otlu-rwist'. a-s the Jud^^'

sluill id if the case is hoinjr trird In- a jury, the

direct the rdict as if such fiK't.IihIl'c niny direct the jury to hml a venlict

iiiiil liecn proved, and the verdict shall take ctftK't on suih

fact hcin^ afterwardr proved i\< directed: and if not -o

pruwd. judpnent shall lie entered for the opposite jiarty

unli'.-- the Judtre otherwise directs. This Rule shall not

ajiplv to an action for liliel. Con. TInle *170.

No corresi)oiuling Eng. It.

This Ifulr n^erely ennlih's n party to supply pro f of «oine fact

oiiiittid before the trial is concluded, the verdict of the .iury, if any.
li'iiiL' i;ikeii on the assuuiiilifin that it will be provcl bef()ro judgment

A«j to the pinver of a Ju'lire or a Pivisional Court, nr the ("otirt of
Ajipeiil. to receive new evideiK-e on ;in npiieal. -e.' liufi -i'-^^ i\w\

ii"tes.

rlis<'overy of fresh.\s to obiaiuiuj: n new trial nn the jrr'iund nf tlu'

(\ iiii'iiee. see notes to Uitlc TSri.

.\s tn motions u> rt'yy^i' or vary jii'lsnients on di-^covery of new
mniter. etc.. see h'lilr lU'J and notes.

The abstaining by a piirty fium proof, under an itlea that his n<]-

v"^^n^y had no real intention of puitiiiir him to such i)roof, and
1" iiii: thereby taken by surprise, is no cnmnd for a new trial

:

.\"-lrr„:. V. Stuart, 1 ('. L. T. Tl:4. S.h- nlso ll,>,tl v. I'ufih. l! (J. II
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At the close of defeudant's caae plaintiff wa« uot iiUmv.a t.. ,

il4'i-iniinu wLoiu lie had expected to be callt'<l du hi* nwii beliali,

plaintill's tuiiiinel adiiiittiuir that he hod nm boen misled by niiy

repreBsiitiUioii, that thin di'fendnm ucnld tii' iiUlivl nn bin nwn
bn\f : Biiik>r v. Furloug. 18U1. "J t'h. 172.

Wliere « pinty is tiikt-n by surprise by ii [inint iiinili

the henriii^:, the .Imine may. if h*' ibinks rinht, iit n

trial nllow him vt prnituco rehutlinK fvidenoe ; nnd if

\n rcfuscfi. tlie iipp"liiit.' t'lHirt will, in n pn'ii

Trial i>l

equitabU-

I

fresh eviijfiice to Iji-

*;h. I). *_'4, nnd RuU
addiK-ed <hi the

I 4!t8, 585.

n(,'inn>t 1

V- stau'

iif'li pern
pt-n

iippt'nl : Itiylin \- Divkf!

In a Miir for an iiijiiiRtitm to restrniu a iitiisaiice caii^'.l '

chemical manufarturtT. the plainiiffV counsel applied at th.' i.i - .
,

bis speech for liberty to addme evidt-me to explain (as tin- pluiMinl"

witnesses had hlld no npporninity of .l"inj:i certuin evidHiic „( i!j

defeudant's witnesses as to various vapours urisins from a iii:iii;i,
,

{asphalt I stated to be used hi the nianufitrture of varnish ii: i i. u,

the plaintiff, and to shmv rbat the word a^pllll!' liad n ilniil>l.' iw. ••.'': ^ .

it was held that the evidtnce should he admitted : lliij-^hu \\ !!

•"III. .inpm.

A .Ttldce may. ;il an.\ p.-ri>nl in ;i case, allow further pvid»'in ' i-

called, for his .r.vn NUisiaction. by either party, even tlnim;li i: ;-

(limbtl'nl wbellier tlie imriv is .milled to pui in -^nch t\ iiii-tu i

riuht: liudd v. Ouii^iOit, lit W. H. llt'J.

The Court on arguuieiit of a motion b,\ the ptaintift" ini -i
,

trial, allowed the plaintiff to give in evidence the proclamaiinn l. i-

iiig into force the Ontario Factory Act; /.*c«m v. 0-itiiri<> inn.,.

MiU'< I'u., 14 (.Mit. 110; and see Burfort v. ItitM'iulin. Ill (Mii, :>•-.:

so in Cooke v. MrMillan. 5 ft. W. U. 5<>7. an affidavit pr v in- !i.

dat.-s of the liemhs of two p'T.sons wa> ailow.-d to be til.,1 -ii .m

appeal, fornial i>r.iof not havini: been given at the trial, thoncli ili'

date>* wei-e made known lo the .hidge.

In ,111 action fur false arrest and malicious prosecution. ari-.i!iu- "it

of a false info: rruitioii laid by defendant, a certilinl opy of tii- rt-

forinntion lieini: objected t.. leave was iriven to put in afit-iwanl-- ilc

original, and an exeniplili' .ition of the judgment of arijiiiirrit: Ihnril-

toih v. [irofiteh. 17 Ont. t'.TO.

590. AVliere equitnble issues are raided l\v tin- pk'H'Iin::-.

tlioy shall be liearH iiiid trioH. and the damages, if any. iii-

cidontiil thcroto. assessod hy the .Ttidf^e without the intonrii-

tion of a jiirv: hut he may order sjuch issues to ho Triod t
daniajre* assessed by a jun'- Con. Rule fiTT. aoiflri'h'h

Taken from B. S. O. 1S77. c. rA*. s. 257.

Wliere equitable issues alone are rai.'jed. a jury is not of riL'hi. l"i-

of tirace. under thi.s liuh : see .\<i<nii>^o>i v. \dnmxon. V2 V. U. l*ii>. 1:;

such cases a jury notice would be irn'srnlar. and mi.cii' be struck nnv

Whore both lefrnl nnd eipiitable i>vnes are raised, it was heltl un'l'

ttie former Con. Rule fi77 (at a time when separate non-jnry sMiiiiir<

were held hy the .Judges of the Chancery Division*, tliat thero w.t- H"

ficht \u a jury, and .i jury n->rice if ^iv^n vrn= irres'i'ar and th!?!;: '

-

struck out: Baldwin v. McGuirr. 1.-> I». R. 305-. AdnwMon v. Ad'Htx'.".

supra; hut when ihp .Tudges of tho Chancery Division (undiT K-'

U?
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„f 4tU Juuunrj. ISUl. Usld both Jury and iioii-jurj- «iciim!«, RuIM

n((\v iK-eu imni.' ilt-ur

.villiili tlw

fnrnn'i

ijfiTcnt,

t'.M a.'Cid..l that a jury uotic couW not be rf«nr.b..

T „„J V Hi«d'»»"l,. 17 1'. 11. nil; «ee ill»o '""""'

' ;•'.'
V,l (wbicb amecU. tbe loiuiei- Con. Uule »i»i that n juij

, > -itim«». »b.-n tb,. legal i..ue. will \w trio.l l.v a jury (uul.-«»

.
i:,ll'.' otherwiso dir..t» unJ.T tbe Jail. Ac .«. IKJl butthe

,
,,,,.,1,1,. i,»U"» luimt be tried nitbout a jury. |iur»iiaiil tn Kill, •*<.

uu|..'« tbe JuJuc olbernise directs.

Wlier." ibere are butb legal uml t^ijuitaiile

,„.nir ..f ibe Juilge H. direel the equitiil.le ai. well aa tile ^

be Tried by tl.e jury: lt„. v. ,l/c;.»,.«H. 1:1 Out, 31« ;
-ee al.o

nriijhl V. HUH Mutual. 21) C. P. 230.

It would now »eem not to he in llie power oi a Judge iu Cband.er-

, il,e .\ln<ter ui (liuuil..r«. or otb.M- like judi.ial olfiier. l»'fore tnn!.

t„ iiiiik'e an order lor tbe trial of e.|iiitilld.- i»<ues by a J.irj. lb"

„.r Con. Rule 1177 provided tbat llf Court or a Ju.lu-e upoii appli-

for the piuLose iniBbt »o nnler, but: tbe pre.eoi Itiil. is

and tlie alteration seems to have il Heit ot lenviiiL- tbe

muJe of trial entirely in tbe disereiion of lb.. .Indge

'

VstOBtriking out a jury n • e. and tile di'ei

,;.. trial, see further see. 11" .i tile Act and le.les.

K s O 1877. e. oH. s. 2.''i7. was formerly held to apiily to an aetion

i.f ejec'tmrnt where eiiuitabl,. issues were raised; lln"i« y- .WHe/eli.

s 1' It :lii-'. liider tbe Juil. Aet and «a(. < lie- rul. will ol eourse

l,e t'lio iame in on action for recovery of land as in other actions.

.151. Where botli legiil and equitable issues arc raised, v

uiil notice for a jury lias been friven. or tlie aelion is one.

to uhidi section 109 of The Judiculiire Act. ISOo (a), apiihes. ,,

tlie iieiion or proceeding shall (unless the Court or a .luilge

otheiwise orders, in cases to which said seetiou 109 does not

ayyU) lie entered for trial at the proper jury situiijis.and

|st,l,jeei to Uule 550 and sections HI (h) and lU (.
)
of the

=aiil Act), such issues shiiU bo tried at the same time, unless

t!ie .liiil.LTO presiding at the trial otherwise dirocis. ("ii.

Rule i>"8, fimended.

Taken from 1!. S. (1. ls;7. e. .-.". -. 2r..S.

at tbe trial.

i. .luds

. notes to ij'.ie

I Now R. S. O. el iml. (ei No

552. riiimiigcs in rc-pcct of any eoiiiiiiuinf cause o a--

.iiti.in shall bo assessed down to tlio time of the assessment.

Coll. Kiile (iSn,

T.^Iten from F.n?. CiSSS' R. 1^2.

See Fj-it: V. Ilohion, 14 Cb. I». 542.
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p.

trtal.

:i'

r

A ''tniimiiiiK rnn-.- of ncrion Iti n i-niiNc of ncti.m nris-i;-
|-,,,i, l

n*|i.iiti<iii nr (..nriniiniirp of nctw or omlnMlon!* similnr to thn--
r.".p.tt .if which the nrtion is hnniKht : fm- I'MitupI'', |io||itti..|,

"tniiiii: //.,;, V. fhnnl I ,,«.». IMW. 1 CIi. L»l):i ; 7 U, vl TO I''- "I"" ff'itt' \. Itmth. jit !, It. (Hll; M (Int. App. iitr i',

* '

}!^V
;''"'»''"ction to light: .fcnkn v. Clifihii. \m7. 1 Ch. i;:ii;

Thin /I'H/r JH niprply 'i'l'lnrntory of whnt nn« th<> prncfict' in i;.,
priiir to thi' Jmlicnturf Art: Sinlkcr v. UuniruU. 1." Out. WV* I

'Kc V. Hinno. i;4 Om. JS
; //„/,. v. rAwr./ f „inn. vM/)»-^

Whon- -IjimiTL- u .-nil-., I to Inml. rnii'^hitt siih«i.l.'iin>. tli.jv ..

frt't-h ciMiMi' ,f r.';. u on every fr»»«h siihsidonoc. nnti tlip r(Tin.i\
'InninecH for onp siihsidenrf* is no hnr to nnollitT nctiun \„y ,| ,

n.in-i.iii.-il h.v II siiho'tviUHit Hiih«i<lfni'P : Ihirh n )/*//„ fotlh ri r.,~
Uif'h.ll, II App. Cm. l'J7: .>* I,. T. 82: Cniinhk v. Wrntsnul iv
1 0. n. ."rf«.

or ntljinirn tlii' trinl. ('

M

BUS. Th.'.Iurl-.' inny |in.tp,

link' i;sl.

Th.' KiK'. I 1Sh;!i It. .ir,s (whirh is likn the former Cmi. Ui
i« fuller, provicline pxprejjsly thnt rho ndjoiimniPiit niav h.»

if "t'xpprliPnt for thp iiUfn'-tx of jii'^tir.'." nii.) mny ti- nn 1. 1- ,,

Those iirovision.-* nrc iniiilipd In tlio prpwpnr ttiih'. win-n' tli" li.';ir;ii-

of iin action whh niijomncl to nllow thf plnintiflfs to mil pnni.'s. ili~

ptniiitiflfs wprp orrlerfHl to jmy nil the posts inrurrpcl hy th" m-inn
iiiniiitf hppn in tlip pniipr fnr lipnrini:. nnrl nor niprplv » fixpd muu ; i,

rowts of th" rtny : LmhiH v. .\frirti>iituii. 7 Ch. P. TSfV Nmifl, y It.,-,.!

IS 1'. E[. 7(i, nnci spp IS I». U. 'hw.

Wliprp n pInintiEf s«vk« rt'liff In rpspect of tnattprs not coi.t..! tn

his^sintPiiicnt of rlnim, nn nniPinlnipnt \* npcesRnry. wliirli. in c'riiTil.
will only bp srnntpd on thp tprni« of ndjonrninir thp trinl r.. -iw^'

thp fiffpndnnt tim.- to considpr rhp f/oxh clnini. nnd rh>' plnirttilT i.;iv-

inc nil cdst.s thrown mvny. indudiiiff the costs of thf 'l;iy : c,,ui, \.
Strhifirr, li»i T. T. .Tom. T^t: Knniimr-itiu v. Finliii'ni.tiis \<M)-> \
('. 4<).'.

Thp trinl of nn action lo rpcovpr dntnagps for p-T<ot!;il irijnii. -;

wns ordprp*! to Iw postponpil nt thp instunrc of thi- dcftMuliiiir-. mt
thp irronnd thnt KiifRcipiir tinip hnd not plnpscd to onnlil" tln> dniiKi::''

to hp properly ostimntpd : Sji'irn v. firmt WriiUru Itij.. (\ V. IJ. ITH.

Motions to postpone t!iP trinl mny. of rotirse. bo' mndp heforf tli-

rriiil. nnd slionld be so mad", wherp prncticablf. in rimmbprs. !> for.

pxppnM* in preparing for trinl is inrnrrpd.

For tprms impoKPd wherf dpffn.Jiinr ohrnined nn nrdfr for p.^:
poncnnnir; on pnynipnt of costs, nnd then nofitted ptnintirs vnlinlor
rhnr flcfcuilimt wo'Id not pay thp costs and that thp trial nnist irn on.

i:pon whidi i)lnintiff nppliefl to postpone, spp Mlm v, MniU'r^ V.\ i\
r.. J. TH.

'I'hi- -Master in (linnibprs, on a nioii.ni to postpone the trinl. \v-\-

iiiider thi.'s Tl»h\ powpr to imiiose terms, c.n.. givins secnrity for' i!

nmoniit sn.d for: B'i„l; „f 7hn,>i}fi,» v. starh\ n P. It. ^?>.

Tin- co^fs tif pt!.':tiinnin? a rrini. on arooniu uf th.- iittscnc i.i" n in:i

terinl yitness, will be rostw in the rni-se. where dilitrpnt efforts li:i',.

been made to seriire attendance: Unnrn v. I'l.ifir. 11 P. U. 2."0

;
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V, li.TM rill- iipplicntlon i« not ,]r prnmplly. th.' nppMciinl iiiny RbU »M,

.(I I.. 1

U.DomU. •-'2 fir. 362.

,,,.!« ,.t III.' ilav nil a

i;«i(.(i. 13 r. 11. 5TO.

i( the nppU''Hti»tu nli't n.ljiini-liiiiPUT : 1/

.
HftUHtliiihl, etc.

554. •I'lic .luilj;.'

jUik'lli.HI ''I'

r„n-iilornti"n.

.-,3 I.. T. .•i:i. ill ii'it'' '" ''"' >«.

or iiflrr till' I rial, .linrt tlmt -I'l'i..-;' "»

,•(1. nr may

Con. Ttulf IW-'

iiiiiilly thp snmf ji I Kiisl. « Ix^i' I*. ^'''

n( the Act. nnd ffii'f •'•!".

riiil Miimiit nirniii

I'nr furtht'i' ( jii'iu

fill i.f III.' I'liiiulilT'-

..'1, Tii.ii->iiit thf plnintilT iil.lr.'". itli.

;
Fhirlli- I,. ,1 V. II .

;.',

,,f ,i„li ;i iiiitiire n«

III.. .Tii'lirt' may
,
IMIHI. A. I'.

. ..virlwic' n.l.Ui'v.l l.y III" I'l

wmilil wjirraul III.' .i'lry in lit

, 1 I J. II. I'JL'; l.iil

v.;(i..»(ii ;. .1-

II tl," fl.'-,' T' il iililT'- . . thai

III
if 111.' .I.'f.'ii.lanl-.. ii litlii

Wli.T.' at th«» trial it npp.'l'.l'v. a

1 no evi.lpnot' acaiiwl 'in*' ... i

,|i.,.r,.ii
1- tlip .l".l«.' •>l>-'l»-'- I'- "'» III"" 'I"'"':' ^i V'.nli.'l II. «n,'l.

,|..,„„,|anfs fnyoiir. or wait till Uii- wliol,. ..vi.l.'iii- r. Ih.- ran-.' .l..-™

/../."// V. flniit Western [iiiitirini f<,»>t''i"". + ! '-'' "'
' 'J

11. II (13(1.

In .ni'h a ras.'. tlio acli.'n l..'ini.' for ni'slici-ni .'. on.' of tUi' .l"-

,V,„l:,nls cnlli'd vviin.'-*.'.. Hi" .'IV"'! "f "I""" vi'l'-"'-' «"" '"""""

,1„. Man... ..n liis co-l.f I"'.!- ""'1 tl"-.>' ""'•'' ..'-»-S'"";t"-'l ''.> ""'

hii..r^ I'.mnsel. a vonlirt l..'i.iu' f....i..l aBninst ilii« .l.t.iuliint a.i.l ...

lav..iir of Uio other: it xvns l."l.l ilmi Ihes-.' cironii.'.tniK'.-s .l.'l not

,mill.' III.' .u.>.'i'.'.'>»fnl ilef.'...l....l "' "l'J>"'t '" ''"' 'P.'.l.it: /''.

«l.'." ll."r.' an' M'yernl distinct iss.i.'« to lie trie.l. ti.e .I...I1;" may.

ivi.l.....I the eonsenl ..f tl..- parti".", aorept III" yenlii't of tli.' jiiry

ni.on III"".' i"""'" on vvl.ioh tiny ai:re.'. n.i.l .UsiLarL-e il.e.u op".. tli.'

other., lenvinc the parti.>«. if they lliii.k lit. to tak,i .own Hi" ...'-

,|,.ii,l..,l i*,i,>» to a n..\y trial ; an.l the ('.....I will one .inili.'ine..l on ili"

,l..,.i,..'.l i=.iies. anil has power l. senil ilown 111" nn.l.H'i.l.'.l i-»...-

I" n n.w inal: .W.ii'-/i v. Imaes. 4.". L. ]. ('. V. r/\.,.

\V1..'..' a .In.li;". after tryini: a case withoni a .i.iry. reserv- jn.ls-

m.'iil 11...I .lies iviihonl havinp fiven it. the ease iiiiw :o ihiwn 10

trial asain . r;.»J. v. TnM, 1 O. I.. R. 2"'.

Where the ji.ry. in answer to qi.esii.i.l-. --ai" aliswr'^ whi.li were Di.«:

not mn>i-t"nt with ...1 i..llier. they w,".-.. s"i.l l.a.k lor ;•-';'"-"''';)„„.

alion of II." ;,."'.nM»l.'nt answers: / tt-lo ,t v. /et„. .li.tal'. 'Jn Ont. '

This Uiilr repeale.l in effect II. S. 11. ISTV. e. .".l. ». :'.4. ..ii.l".- whirl.

i...lir.i..'l.t in ejecinieni. .inless the .1...1:;.! at tl." tr.nl otli.'rwis" ,l.r-

rr.."l. fonW not he emereil hefore tl." oih ilny of th" leriii f.. h.iv-

inc. Vniler the present /I'ltfe. jiiflsnienr in notions to " "

nil .ilh--vs .see Iltitr IVIOI. naiy I"-' "lit' nh"

• hl.1.1.

.Iii'lse othei'wise rtireets: . Itiiiti] \: Fniid: 17 Out.
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i

linL ;llh'l\\aril;, l.f Viill.-.l mi [hr itlttlUliJ ul' Ullhlukr. (.Xci'lU (ui' f, .1

hiiiti. ii-iil to M'l u*i.l.- nil uitm'iu.'ut : Atturni.:/-lirnci-ul \. luinU.
i.'[i. li. 3Vi; Hucli ft judguit-ut crt^Bteft au e«top|iel lM>tw>i>u tti- iim
tit .South .irnvrkuH tV. ISUO. : Cli. aT : 71 L. T. ,V.H. A- i. ji].,

in miU (Uses, lift' H. 7l' o( tbt- All auU uoif*.

Wh.T.' thf Judge UOfd ni>t nt tlu- iriiil .lii..it jii.Iumh.'ih i,

tnifToiJ. tiilH Ititle enableii biui. an foriuvrij' uuder It. H. O. 1^7
."»t!. «.. JtiJ. to indurae wii tti« rtH-'uid ut any time ul)stinii'hi tli.*ici .

(liifctiou for judgiui'Ut, ujiod «liitU Jiulgment uiuy Ih- .iiKn
though tbe indors.?iut>iit bad In-eii umitf at tUe iriul; uy [,..

alttr tbf i'flttK bm.' U«eu f.minl by tbf jury, nr by thu Jn<lir,-
attf-i- ibc triul. lii.i..r«.f tbi.' tMhUim. niid leave tbt; i.'ailie* to mn
jmijfiui'm bi'torc biui.

W bert'. 111 u trial by jiii>, a uiotiun for a lii>ii-Huit is liii

tbe close ot' tb«' iilaimilTit cuBf, aud atfuin at ibt- t liwi? of tUc
f\iUeiice. and tb'- .ludtf." udoptH tbo courv ni takiiii; a vt>rrbi.i.
of cuiiMiilt'ring the motiou altorwurds. be may, if bi- oniaiatT- ;

tb.re was ii<t evideii. • t-> k<> t.» lb..' jury, dismi-, tb- actiuii li

tiohutd V. Mail l'ri„lii,ff to.. 'SJ Ui.t. H}ii U o. I,. U. :;;«,

pow^:- to (liroi-l jiidaiiioiu ti. b.' ^iit.'r.-il f.»r dfffudaoi nn Uiy gr,,
tb:u tbt'ii' wnH no evideufti to k.i to tbi' jurv. was aB-*iinit>(l in ;/.

/./.J. 4 K\. It. ^;t: Hee al^o Horkr v. .Ui'/Ltrrctf. L'-l (.^ H
oul.l I

/wW(y

!(>;; (ij U T. .Viti; tbuugh there the .Judge on coiisideranoii
'ay tlijit tb- r« wai no evidence t.> ko to tbe Jury. S->.. nls.
l.f tbt- Afj. and Unu,, \, .-itmitnin-i, lb L. T. ;il:j! and ii'i,.:i
•f:hi<.ioi,. r» g. IJ. Ij. ^lU; but wliere the jur.\ have foainl i

I.buhtill" iiiid ther.' i> .-vidfiice tc. sii[iii.iri tbe limiini:. ii mmi. !

npiinl.d. and a ju.lgn.enr contrary to it cannot be entereii

:

v. Diivid.iiin. '/J <liu. ^: UT Om. .\|'ip. ilsT; I'. rKinx \ tin,.,..
I.. T. .VS.'.: coH... lyMfHu/ V. .1/.;,,,.. (J App. r;is. -ii-i: i/r.,,;,, -,,'

.\JaU J'riitt-iiff <',.. suiini; Uiirua v. (.7.w/.. ;J7 C. L. J. :;j
, n; . ,-

ill-' tiii'iiiiff i.-. (.Ti ;iii iiuiimtt'fial issu»'. aud lb.' .luiinc ih uf i.iiiui'r,]! i|'i r
i.i: \\\:' iiD.ti-^i.utc.l fiicis. tlie defeu'luut is t'lititl.'d to ju.l'jin." •

U'lryioiv \. Uominion Couficil of Templarn, 2 O. L. R. "M. sit

NMnTc ibc juiy answer,-. 4U">li>'!is i.anly -v. fjvnnr nf i.i,-i, |,,i'>
so tbiic no judgment v.m hv entered for ei'tti.M party, tbe Judge n.n-.
decline to enter any ,iiid;:i:!ent, nnd the ciise tben stands n- up., a :i

iliMieret'iiient of tb" jury, ami may Ne brought on asiiin f.-r u'iai ;i- .
l!ie^ ,ndini;s did not e^i^.t: Uuir 7S1. If either party thinks tbai t:i

i>iiduii:s ju>lify ;i judi:iueiu in bis favour, bis course will U. t'> I'n".
lor juri;rn;,'in ui..>:i ; !, !,, jit or after ibe t^i,^l : if tii- .Iiul;:,. de.'ii:i.'
to entf'r any judgment tbe motion will be dismisBed. and iin npii'-.ii
may fe had from tbe d.vjsion or order on the motion for jiid;;nie;'
sei. notes to Uulc 7S1.

I'ndei- tbe corresponding Eng. It. judsiueiit was in l'ftv,.s v. /'e/r ,,

1"> Tinif'. •H\i\, entered for the defendant, where the ju-.v b-id •\'-

agreed. \\y the e.ipre>s terms of Uulc 7S't. if the jurv dlsacre.. an.;
Hnd no verdiet. tb.' .ludge at or after tb- trini mriv di«'ni-- il

action: and sp" Ha,>k of li. A". .1. v. Edd^. Patterson. J.A.. Xovembci.
}ss:',. In that cape the action was upon proniissory notis; tl,

defence relied on was the insolvency of the defendant, and his di>-
charge under a deed of composition nnd discharge duly con(inii> ;.

In reply tbe plaintiffs attacked the discharEe on tbe grounds of fniaL.
and frniululent preference. Objections were taken to the validitr
of tlh- diyc-hftri;!- iiirnri f.i.-rs ^iiirii were uiKii>puI..i.l. and as to cert;r!:
other matters of fact which wera disputwi. evidence was gone int^.
to s!iow that the discharge had been obtained by frandnlent prefp! -



TUIAU 761

u,.,.
iif B creditor, nnd by Biviug to ibat crvtUiur a vnlunlilo MH-uritj, RttUBW

\t'ili»* trial the dfrenUuut objectfd that thvrr- «im no pviilcnci' i.. a^*

ill tin- jury. Without dwldiiig wUetber th»Te «a». or wu» not i*vi<l-

,,iic>'. Ill'' ijutptlon vtn li-rt to th« Jury by tli- .liulnv. nti.i thl* nivi

it! uiliiT titieitiod* were n'nerved fur 'llicuiftilnii "U inotlitn f^i Jmli:

Im-ur. Th.' Jury dlMn'''Hl niiJ tb-rernrf left tin- mi.'^ti-.n unaii-w-r

^,\ Ni-vfrtht'lt-"". biuli (iiirtii* iudvi'iI fm- jinlinm-iit, tli.' iiLmititl^

c,.rii>'niliDK »biit on tb.' undintmtwl ftK-l«. .»ltj.<ii,.iii fiilnl tn tin- di;^

.hnrire were wWblUhed : tlio defpndnnt <'nnt.'ti.lIiiK tlini lli.- 'li-rlini/»'

«ii« t[(>4»d nn otfainit 'Utli objwtloiw. and that tluT'- wni no .'vlil-no/*

i.r<>|"'r ti> Ko to till- jury on tl..' ls"ii«' of frnml. or fraiidul"nt prt-tiT-

,.urp Holh motion'* "re n'fiiKwl tli"iii;li npimr.'iitly i oriiiidfri'd imv

n,.p in point of f-.rni. th<' .ludg.' ix-inBr of tiic opinioi. that tli** I*-*'!-'

iij, t" ill*- viilidity of thf ilisrhHrKf coolii li'>i |.rr.p-r|) Imvf b.>.-n witli-

(lr;i\Mi fi'""> ''" J'"".^*- '""' *^"' '^"' uii'l'^PUt*''' '"<''* "''f^ "'^*'- ^^itli-

oiu III"' niiitt.To left to till- jury f'lr con-idorntioii. sutfiii.-iu to iL-cidt*

tin' .|iirt-iion BH to tlic validity of tlip discliarttt'.

\o to tin- t'fTtK-t of tlip witbdrawiil of n juror. *«• TIi'iiiium v. Kxitor.

tf(",. r.... IH Q. B. I). SL»2.

I'liniiiinir.v of [hp jury i;* no lonir^r ne''f*Niirj-. tin' vi'nlict of

111 out of ll' i« Hiitlidpnt : It. ». O. c. ."l. «. |iiS U'. If any juror

N ili-riiviTcd to hnv** an intprput in tin' n'^iilt. or to l..- w r<'hitivf

of niiy of tiip parti'-, iif may l't> (li*chnriit'>l ami tin' trial nnr. pro-

I iii'forp the remaininR 11. of whom thp verdict of lu in vuttirit-nt

:

i\.. s. KBI.

iil«iiiPiit nf ilic Court should not ffo tH'yimd tli" rclipf rlainnid

. th**Iv till' iili'iidinKB. In Karunarntne v. fVrd/uojiWufl, li"»-. A. C. 4iC..

.iiiilirinl ronimitt»'p of ilip Privy rouncil aniniadverli'il on tin- C"'irt

L.-liHv ha\inK a\vnr'l>''l r-'li'-f not rovi^rrd by thp issuew raiROiI on tlu'

l.li'niiinRs. Thort* tliP question raised nn th*> p|pndinB« was whrtln'r

;i will wns good or bad in totn, end tin- ju'!!.iii''nt fou'id it wwi-

l-mikI IKS to personalty.

BtATine Entrr of Jadgment, or Execntion.— I'nh't^s thi'

.Imlpe at the trial ^trv^ the etitry of die juiiiitinMit. ir ii;jiy h,- ontPM'd

fr>-tli"itli: RPP Uul' t'.^^'.

An fipldioation to -^rny the entry of judinii'-nt, or the i-sui- nf exeni-

tioii. is best made iit 'In- trial win-n all tlie facts are laiowii to the

.'liisrp. If not made till Inter it nniy b'' ii-H-e^sary to show on nfli.l:!- it

< :rcutii8tancps making' .1 stnv jiim :
««>< Turk v, Sntithn-^i < xii.itu'i.

.tr.. Hank, fll L. T. UAi.

Where a stay ol .\.iuiinn li;i- U'en r-'tn^id by ih.- -ludiTi' at tin-

trinl. an application to th.' Court must be m ,ipoiterl by sin'cial cir-

nunstniipps. and alleentions that the verdict or judcment was aRiiinst

till, w.'ipht of evidence, or that thei-.' w.ts no eviiVne"' to Kupjiort the

verdict or judgment, nr tlnit there was mi'jdirectinn. iir'- not special

rircinii-rances: .!/.,,(/.• v. IS<uttfi,'i. ISltl. 1 (}. I!. :Ur,,

As to stay of execution and : ther proccedinps in th.> iniinii in

the event of an appeal to the '* " Appial. or a Divisional i'.onru

spe Hides S27. S2!).

53:5. ExJiihitP piU

iiiarkol according to 1 > ^

of 1 Jannarv. 1896. 1468.

i
*..«• trial •ili.tll '10 nuiii'iored. and t-^'

Xo. 208. Con. Rule t;83. Rules n''

Taken from <^hy. O- 17".

For Form No, 2ns. see H. & L. Forms. No. 7^3.
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COXSOLIDATEU RILES.

5nO. Tlie otlicer atteiuling tlie trial sliall. at the conclu-

sion thereof, make a H.-^t of the exhibit;; put in. stating the

niuiiber thereof ami friving a description of each exhiliit, iin^l

statin^r by whom the same were respectively put in. Tli,'

exhibits of each party shall be classified soiiarately in such

list. Such list may bo according to Form No. 209. Seir.

Fny Furm Xo. 2UU. see H. & L. Forms, No. 704.

3S7. Where exhibits are put in at the trial they >]iaJI

remain in Court until Jiulgiiient is ^iven and during any

stay of ])rocef(lings. and thereafter shall bf delivered mir.

without order, to the parties respectively, upon the applica-

tion of cither jiarty upon notice to the otKer side, unle.-s ,i

motion is niaJe to the Divisional Court or an appeal is taken

to the <-ourt of Ajipeal. in which case the exhibits shall.

unless otherwise ordered, he retainwl until such motion -n-

appeal is disposefl of. Kules of 1 Jan., 189(.), 1-170.

Chy. O. 170 modified.

A n';.Milati(>ii of tlit> Jmlpi's pnssed on ITth December. Iim4. ]>v.-

vides as follows

:

" tj When liie .liulge at a trial retienes jiidgnient iu any case. elM-
whern tlian at Toronto, the Clerk of tlie Court sliall forthwith for-
ward th(» reeoffl and exliihits to the Coutral Office.

"T. All local otficeis of the Court when sending papers or exliiliii,-

to the Central <_)ffi(*e shall indorse on the wrapper enrlosins: smii
papers or exhibits, the short style of cnuse, the title of tli>> .illir>r

sendinjr them, nnd the purpose for which they are sent.

—

r.f/., • .1 *

V, Smith. From Loral Iteffistrar at Krnniford. for Ai>|H'al to I'ivi

"iionnl Court ' or ' For Mr. Jnsflce Macee '

—

or ii-i may he."

#1514. The officer attending the trial shall enter all .«nrli

findings of fact as the Judge may at the trial direct tn be

entered, and the directions, if any. of the Judge as to judg-

ment, in a book to bo kept for the purpose, and the finilin::-

shall also be indorsed on the Record. Con. Rule I'iST.

Jiee Kng. (1SS.31 R. 405.

The practice under the F^nelish Uulc is substantially the sann^ nfi

lliiit wliii-li this Rule jtrovides. except that tlic ct'rtiriciiti' is nnt r-'

ijtMrpd to be indorsed on the copy of the pleatlines.

As to the effect of a judirmcnr pronounced but not siened. '^rt nut''

tn Rule fi20.

Certificate ff^tt. The iiidor-^onicnt or n certificate of the snid offiorr
<'f Jiirlite

cirufflter acconling to Form ^OT. shall bf sufficient authority to tlu'

proper officer to "^ign judgmmr ac(ordingly. Con. Rule il>^^

Tilt' Kii;;. nss';t U. ^f^^ \^ th.- >i\\u>- in -.ul.~ra:ic.\

F*.r Fnini 207. -^'*' !I. S: L. Forms N-.. 70'.
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ii60. E-5Ccpt in cases provi.lrf for by clause (41 of Rule

40 after iu.!?nieiit has been delivered, or verdiet emere-l the

r«ord and exhibits and the list thereof -luvU be retained by.

„r forwariled to, the officer wliose duty it is to settle 'he judj;-

n....... and the parties shall be at libeny to iusp.rt 'he sauie;

after iudpiient has b«-n settled tlie record and edub.ts and

list thereof shall be retained by, or forwarded to. the officer

whose dutv it is to enter the judjrment. and shall lie retained

In- luMi. subject, however, to the provision, of Rules ST, and

53T. Hulcs 1 Jan., I.'SIIC, UU.
In the l-niimv ot Yr,rli r«or(l« an.l raliit.itH nre forwarded tiy tlie Co

Ork of Assize to the Central i:)IBie. fioiii "liiili wlien r,Kiiiire,l li..f"re

1,. tle-istrar wttlinit the juilgment. they can he obtaine,! on hw

,,.,|„i.i>'i..n : see ll«lr, 40 14.. XW. The ju.Iiment.vvlien settled. .»

,.ntere<l in the office where the action was enniiiiencecl
:

lliiH ii-S.

In other cotinties, where judgment is given at the trial, the record
;>;

„„'] exhibits are ,rt«,„, ,/ l.y the other wh., attend, n. Ites.strnr

•It the trial if he is the officer in whose office the pi-oceednigs were

rommence.1. as in that case he is the lin.uer c.ni.er to em.r jndB.nent

:

ll«lr laS: or when the judgment is settled liy lum (Itiik- ij.oi, i;ne>

an. iwinmlril l>v him to the officer in whose olhce the prr>cee.lin»

were commenced, and where the judanient is to he entered: UiiW U>».

Where jndgment is reserved at the trial, the record and exhibits

must \<i forwarded to the Central Office: see lieculatlon of l.th

December, 10(14. in note to RhIo Xh ;
and iiftei judgment is given

'houlil be transmitted to the otflcer who is to settle the .indgmeut.
.

When the record and exhibits are rerinired on a motion before the

llivisional Court, they may be forwarded to the Ce'U.al lllhce. under

ItJ.c :!37.

•J. Tri.vl of Hir.H CcirKT Cases in CorNTV CdCRT .\nd

TiVf IVr.s'l.

561. In anv of the eases in sections 90 and 01 of TU\

l,„'!,„hire m'. 7,S9.). (nl the notice of trial or a-sessnwnt of i

dauuK'es shall state that the cause will la- tried, or the dam-

„„,,, assessed at the Sittinjis of the Hi.-h Court or County

Court, accordins to the fact. Con. Rule litm.

Taken from R. S. O. 1^77. c. 40, s. 33.

(„, Now sees. 02 and 03 of the Jud. .\ct, R. S, O. ISO,, e. ..1.

»«a. \ motion to be lllildl^ in respect to the trial, judg-

mont. verdict or assessment of daniase. in a Hi-h Court casts

tried or assessed at the Sittings ot any County Court, shall

bo made in the Hidi Court or the Court of .\ppeal. accord-

in;: to the alternative ri-bt triven in other cases. Con. Rule

Km.

l-;iken from II. S. 1). 1S77. T. 40. s, 315.

763
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Uotion

verdict, etc.

In County
Court cases
trie)l at

Hiiih Conn
SiltintTK.

COXSOLIDATED KULES.

56S. A motion in respect to tiie trial, judgineat. venli^i

or assessment of damages in any (.'uunty Court ua^e trieil at

a Sittings of the High Court, shall unless otherwise order* I.

be made at the isittings of the Divisional Court at which ,i

motion would be required to be made if the action were in a

High Court, and according to the practice of the High Conn :

and any order made in that Court shall be final and shall n i;

be subject to appeal. Con. Rule 694. Rules of 1 .l;!u..

1896, 14T3.

Taken from R. S. O. 1877, v. 49, .*. :iT.

Sec Edmundi v. Hoev. 35 U. C. 0- 1!- +05,

In ft L'ounty Court case directed to be tried in tin? Iligli t'ouir, iii..

case is only in tliP HirIi Court for trial. For other purpose-, i i-i-

main; in the County (.'ourt. so tlmt a motion to set Hsiili' n nf

trial must be made in the County < 'ourt : Chrk v. fliffoi-'i. T 1'. ];.

^2!*. So also motions to postpone the trial are to be nunl.^ ii •][

County Court: this was expressly provided by foniier Rule iV,i;, n .

omitted as unnecessary.

jud""fi^'tr. 5*4. In any action in a County Court entered for lri,i: .

County any Sittings of the Hidi Court, the Judge presidimz it; ';

trk'dhfcfore Sittings shall have the same powers as to ameudmonT ot ii.

pleadings and proceedings, puttincr oft the trial. refereuM

tmakin<r the cause a remanet, and otherwise dealing with i':

cause and proceedings therein, as if the actimi \v^\\ I'-'m

commenced in the High Court. Con. Rule i^^^h.

Taken from R. S. O. 1S77, c. 4!t, s. :iS.

The Judge of a County Court may allow amendments iu \\\.

Court casos comiuf: on before liim for ti'i;il : King v. fll'i •>'! !:!. 1

<'. 1'. 4',V): Kciiihle, iuchnling an amendment netting up a cloiii; t'^r ;

li'liiidat*Ml dnmages : Sj,enccr v, Fontcr. lOn,". 1 K. B. 434,

When .hill-.

luark'^ re-

cord Ob a

Ite tried at

8ittTML'"or'

SBff. "Wherever tlie Judge indorses on the record in any

puch action the wor ' Ucmmiil." and adds any words to \\\>-

effec't following: ""Aud ihe vilhin rniuvp may he entered (hid

tried nf an;/ dmnfy Court, or sitlut'js of the Hioh Com-'.'

such cause may without payment of any further fe<' I'lU' enifi-

ing the case he entered at any subsequent Sittinir- of rl

County Court, cr Sittings of tlie High Court, for wliirli

notice of trial may he given, and the case may be tried nti'l

disriosed of in the ^anv^ wav a- anv other case entered at -iii'li

Sittings. Con. Rule 690.

Taken from R. S. O. 1ST7. c. 4t>. s. 39.
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566 On the application of any im"y. the County Court R^^'^,

flf" hall at the ...t ot the party, fonvar.l to the Ceutra
^,^^_^^^^

;, a certified copy o£ tlie evulence. and the record and ,

',"1;;,';,;! con. Rule «9r. Rule. IJan., 189G. U, 1.

3, \ ,:xATioi:s Hkkenc^s in Actu.ns t>, 1!ucovkr Land.

567 It being desirable, in action, to recover land v.-;™'

U^I: againit person, who are merely intruder, not to ;;;..;».

C pla ntiffs tron, recovering land to «Inch they have

lim on account of .ome want of tedm.ca lorni m

Lr tie. or .on,e in.perfc^tion not altecug ,he n.ont.

f he
'

;. and of which .uere stra..ger. to the t.tle, hav-

'

no claim or colour of legal clain. to the pos.e..,on

huuld not be permitted to take advantage; the plamtitf oi

;"tlicitor n.av serve a notice upon the defendant or h>.

foliiilor in words or to the effect toUowing;

Takv notice that 1 claim the promises for which this ""ion is

™
thir^use wbnt legal risht .von have to the po>ses.s."n "f the

i"™"''-" (on. Kule i;!l8.

r„Hen from It. S. O. 1S77. c. 51. s. 26.

S,.,. 0„c d. L„o,,. V. c™;c,»r„ « %^^^'1}Tq V^l
J'TTl:^- 7":";,«onV. Ben;,en. 22 C. P. M: K»™i.r- v. Harn.r.

_-, o-t. 2St).

368. If. upon the trial, the evidence of title given by

,),, nlaintilT satisfies the Court (and the jury, if the case is
,

ed V iurv) that he is entitled in justice to be regarded

s the proprietor of the land or is entitled to the rrnmedi-

ale possession thereof for any tern, of year., but that h.

.annot show a perfect title by reason of some want of form

in or to the defective re.gistration of some instrument pro-

duced, or from anv cause not within the power of the plain-

tiff to remedv bv using due diligence, the Court, or t.ie

jurv nnder the direction of the Court, may find a verd.cl

f-.r'the plaintiff, unless the defendant or his counsel upon

being required bv the othe. party so to do. give such evi-

.lerre -.f title a^ show-= that he is the person entitled, or
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that he bont^.jide tlaini> to be the pei'.-cm entitled to

huul. by reason of the defect in tiie title of tlie iilaiin

or that he liolds, or hmidfiile claims tn hold, umler ihr
]

bou »u L'lititk'd. Con. Kiile (ilH>.

Tnkeu from It. S. O. 1S77, c. .'.1, s. liT.

Venlicc ro

UMiltrUu

Jufltft; may
inspect.

fitttt. WhtTf n vcrdift or ju(i;.nut.-nt i- R-nderc-d t>y -j\, n

under the outliority of Rule oiiS, it shall be indoiM-d i.^

rendered or given uniler Rule?; 5t;,< and :n;fi. and it -hall 1-

stated in the judgment to have been mi given, and in an

action thereafter l)rought fiir Jiiesne profits, such judgimn'
shall not lie evidence to entitle the plainiilT to recover. ( nn

Rule TOO.

Tnkeu from R. S. it. 1S77. c. .'1. s. 2S.

4. InSI'ECTIOX (-F rkcl'IIRTV AND ViEWS EY JURIE.~.

S70. The Judge, by whom any cau.se or jiiau- - i-

tried with or \ntliout a jury, or liefore wimm anv t-au-i' nr

matter is brouglit by way of appeal, may inspect anv pi.i-

perty or thing concerning \vi.ich any question arises thciv-

in. Con. Rule "Ul.

Where a Judge rnkes a view of jirfmisf-j or property in di^jmii

.

"ciiiblc. he sho.ild do so in presence of the pnrtief!. so ns to av.iiil imv
mistake as to the pruptTt.v vit ed iM'ini.' that in disputr.

I USlection
of real or
ptrs'inal

projH-rt.v

571. A party in a cause or matter may apjily in the

Cuurt or a Judge for an order for the inspection by llie

jury or by himself or by his witnesses, of any real or por-

eonal property, the inspection of which may be material to

the proper determination of the question in dispute, and the

C'ourt or a Judge may make such order upon such terms

as to costs and otherwise, as the Court or Judge mav think

fit. Con. Rule Tnt?. Rules of 1 Jan.. ISOH. UT").

Taken from U. S. O, IS:

Ji'ilc ."71 is coorined t

inspection is souirht is in ihe posse>»sion,

partr .i^ainst whom the order is desired
Co.. V.) r. n. 1.

Tliis liiilf is inlendfd nppiirently to apply to i!)sp.>< timi Ifr i

pur]tose.s of fi trial: furlhtr provision is made b" V.v/- KUti". fn- '

tnininp inspiftion in otiier cases.

A .Indpe on the trial of an action of deceit i.i ink- :i \\

of the property, or m.iHer, in litisntion. in lii'ii of tnkiiiir rhi' ivi^iir

of witnesses. (.;;.. on n ipK^stion of colon rnMe iniitfltion ;
/.i.ji'/i

'Bses in vhicli rlie property of wliii L

cnstotiy or eomrol of tli

IIUIh v. f HIOH LiiIDI. ftr..
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,v,„T«l (tmnUiiU Co. v. Luvdl. I'.KH. 1 fh. i:i.--. Si I.. T. 4r.:l
;

l»n Bui. JTS.

;, «n action to restrain tlio i>a»»iliB olt of gtmU uf tlw lielsn.lnnt as

S,„J of the plaintiff, it is Mi.l tliat tlif Ju.Ibo IcioliinB at tl.c !>..

1, l,i,« Iwto'e liim, and al«ci payinB dv"- ottoiiti.in to tlii- evulencr a.l-

,,c«l, mu.t not surrendM- lti» own injeiwndi-nt j"'l>-;"i";t t," "'»

«t.u«*- 1>".- I'Of'l MacnasUtM. i-n!/(<,« v. .S"Wli»i;. V.» 1. At. Jll.

!, I
.',.(. Ci..' Ji<rr,.r v. /Iini. 18711. Ill l/li. U. •"12: Aorf/i, r)iiv.),.,T

ir,.U(V 14 App. Cas. 555: Uouli.mirtl, v. .UcCr.,,. 1811,. L. K. 2

I is" fl»!l,MV V. .s«-,.„. llKlli. 1 CI.. 211. .vv,l ,t,.rr. ,f thrn-

HIV distinction between tbe t«o classes ot aitiou. and whether

i,,.' function of the Judse i» no, the same in hotll. viz.. to ,leternnne

nlietlier. in view of a coinimrison. there is any evidence.

I iheitv was given under the similar Irish Hule to iuspecf, a ship

Ivi,;,.. inhnrhour on which it was all,'.;..,! that certKin timber part „t

the subject matter'^of the actimi. l„i,l be,.n_ phiced by defendant to,

i-,.LioVi,l: Murria v. II„ir<n. 22 L. It. Ir. ,,.

Iniler Kug. (1S8:!1 U. li.->4. property has been onleie,l tn be »ent

out ot the jurisiliction for inspection by witnesses who are to be ex-

aniiiifl by colnmi-ssion : see notes to link 4yll. gutn-tl. p. i-l.

nierc is no power to onlcr the Sheriff of one county lo liriiig a

jury of that county to view lands in iiuestiou in anotlu-i county

:

.tluU v. lluhinion, li Times. 31.

57a. Upon any application for a view by a jury, ftiere

shall lie an affidavit stating the place at which the view is to

lie niatle. and the distance thereof from the Sherili s olhce.

Unless the Court or Judge otherwise orders, tlie party olitain-

iug the order for the view shall deposit with the ShontT

the sum of .fSo in case of a eoninion jury. aii,l *3-t in case

uf a special jurv if such distance does not exceed .J miles;

uiul *:il in case of a eoinmon jury, and if-i.S in case of a

special jurv, if the distance he above 5 miles; and if such

tuiii shall iie more than sufficient to pay the expenses of the

•lew. the surplus shall forthwith be returiiwl to the party

who obtained the view, or his solicitor, and it such sum

shall not be sufficient to pay such expenses, the deficiency

fhnll forthwith be paiil by such party or his solicitor to the

Sheriff. Con. Rule Tn.3.

•lake,, from Itule T. T. 185tt, 30.

Part.,

view to

lU-lioMt with
sheriff

M,iii ,0 i>ay

e\lnll*es-
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.ippearitiL'

1. Default of Ai'1'ear.\nci:.

(i) Gentrallif.

5TJi. Except where otherwise provided by the:?e Rule-

or wliere ot.henvise ordered by tbe Court or a Judge, ii

(leiV'ndant who fails to appear shall not be entitled t<i nn-

tico of any suljsequont proceedings in the action. Xeir.

.V >;imilar provision is made in the case of a defondant not deliv;-

iu^: ;t sfaiiMnent of dpfeiirt'. and again.'^t whom the ploiidings arc mn'i!

as clo»i?d : !*co Huk' "'Ml.

As lo notitp of asspssment of damaget^. sec ifuir 7hi'.

As til r«'-M'r\ ifi' .'f iniicnili'd writ on a tlefendaiu t\'1io has nor n-/

licarwl. si'f notPf: jj. ."26.

Whrrf a rpferpnce is dirrried. notice is to he given ot th.' lii''

proceed ini; (leiore the Master to every party affected, unless I's

presfily dispensed with by the Master : see Rulr fi5S.

Procee.!- 5574. "Wliort' u defendant f.iils to appear, the plainrilf

<ti-faiiiti>f before taking procetdinfrs upon default of appearance sh;i]l

aii,.ear:iM
.

^^^ _^^ nffidaTit '>f iervife of the writ or the notion in Ih".!

thereof, [or th'' undertfiking of the defendant'? -nliritu
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accepting service and agreeing to enter tm appearance, »ni«87B.

with an affidavit verifying the undertaking filed], a:* the

case may be. Con. Rule 7U4.

This Rule cOTreqKUidf with the Eog. (1883) R. 102, exi-ept tbut

the clauM Id bradieti ii not in the latter. Rule 14u provides fur ii

solicitor's acceptance of service, and uudertaJcing to uppvar. Rule

Vfio prescribes tbe procedure in case of default of appearauet^ to a

writ iadorsed under Rule 14U, with a claim fur an uccciunt ; and see

Hale 575, as to specially indorsed writa.

A defendant who had not appeared is neverthelesH entitled tu

notice of an application to appoint a receiver by way of equitable

eiecution: TUUng v. Blythe, 189«, 1 Q. B. 557; 80 L. T. U; and

to also of an application to discontinue against a co-defendant sued

fu a joint tort feasor: Jenningt v. Hcrippa (Div'l Court, l-4lh Nov.,

lUi4l. But notice of filing a report need not be served on a defeml-

aut who ha« not appeared, or taken any part in the reference

:

Toronto deneral TruHtt Corp. v. Cratjj, 2 O. L. U. 238.

The substitution of notice in lieu of ttervice of the writ, is auth-

orized iu caaes where tbe Court sees fit to allow that mode of servic**,

whenever tbe plaintiff is unable to effect prompt personal Kervitv

;

iiut<- 14ti.

Notice of the writ, and not tbe writ itself, is required to be served

where the defendant is served out of tbe jurisdiction and is not a

British subject : see Rule 165.

Where a notice was served in lieu of a writ, an affidavit stating

that defendant had been served with " a notice in writing, a true

copy of which is hereto annexed," was held sufficient : Buttron v.

Uuxtros, 14 Ch. D. 849. In cases, however, to which Rule 150

applies, the affidavit of service should state the day on which the

indorsement of the time of service was made.

Tbe writ should be annexed to the affidavit of service iu accordance

with the former practice: The Eppus, 32 W. K. 154 ; -lit L. T. 604.

This Uuh must be complieii with, and an affidavit of service of

the writ Hied, before a statement of claim ran be served on default of

appearance: Appleby v. Turner, 19 P. R. 145, 17.\ and see Lovell

v. Tuyhr. '> O. W. K. 525.

As this Rule requires an affidavit it has been held that the Court
will not aicei)t a certificate, though British consuls, in the country

to which the defendant belonged, had instructioiLs not to administer

oaths to subjects of that country : Ford v. Uicscke. ItJ Q. B. D. 57.

575. Where the writ is specially indorsed for a debt
jJ^J^pj^ff

or liquidated demand in money under Bule 138, and any ''"'^'*''
^^^

defendant fails to appear, the plaintiff, notwithstanding li.midattd

that the writ may be indorsed with any other claim, may,

lis against such defendant, sign final judgment for any

>uni not exceeding the amount for which the writ is so

specially indlorsed, together with interest as claimed to

the date of the judgment, and for his cosis, without pre-

judice to his right to proceed with the action again.sr any
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Eiiu»7». other defenduutt, and as to any other claims indorsed. Swt

Con. Rules 705, 70U, 711.

Si-e Ene. (1SS3) R. loa, which, however, does not admit of a j ..lv

meut heiiij eigned where there is any other claim indorsed ou ih,.

writ tieiiidee the sl)eciai indorsement.

Luder the KvleM, clainiB properly the subject of a special in.i.i..

.

meut may be combined with others which are not. and. iu di^laiili .n

uppearauce, Sual judpnent may be signed fur the foimvr iin.l ib,'

union may be proceeded with as to the other claims.

The present Kulen therefore override a number of decisions ..iii^ii;

tlie former practice: seei/oHc/idir v. F/uulkci, Hi 1". U. li'i; '-'w-i.

Ulallord, lb., lIlH; ilcVicar v. llcLaugkUu, lb., 450. a-d ci\s..s. ti,«e

referred to. The Rule was applied in flul/ct v. 11 iUi,u. IS V. li, 44.

" Sveoiallr Indoraed."—See notes to Kules 138 and 003.

Where judgment is signed pun>orting to be under this Huh I141

the writ is not «T>ecinllv indorsed, the judgment is a nuilit.i
;

ll'.fl.

man v. Crcror. IS P. K. 473. 10 P. R. 1."
:

l/'/''''';'.;- '"'"" •''

P. H. UTt, 175: .Star Life v, Soutbgati; IS P. R, 1,>1,

Where there are several defendants jointly liable, souie of wlni,,

appear, and some of whom do not, judgment may be si;ne,l ,„..]..i

this ICule against the latter without prejudice to the plnintia - cl,i.:i.

against the otl. .s : and see ilmitauiiierv v, t'ernt, 20 L. R. Ir. Js;;

Uice V. Dilloa, Si L. R. Ir. 378; and iluclcr 11 o.'c/i ("-. Jj;:/.

fo V Tagi/arl, infra, p. 7S1. But if the plaintiff sues and n'.nv.i.

judgment against one of two joint debtors, without mukin; ".

other a linrtv, the latter is dischargeil :
//oiioiioiii/ v. .'J,;,.,;.'.',

lyjl 1 Q. B. 4.13: Toronto Penlal Mfg. Co. v, 3lcl.«rn,. 14 I'. 11.

SU- such a judgment will not be vacated on the plaintiffs applii^umu

in order to join the co-debtor, even with the deteudinit s cou.Hit

:

Uammoni v. tlchofiM, mprii. and see Hoffman v. Crcrar. 1> 1'.

U. 473; 11' P. R, 15.

See also note to Rule 2:;S, p. 41!4, and to Rule t)H5, p. SO,.

If a plaintiff alleges a joint liability against two defendant- ;mi1

signs judgment against one. and at the trial only proves a sole lia-

bility against the other defendant, he cannot recover against lini:
;

.-.

also where defendants are sued as alternatively liable, it tlie planii.;i

enters final judgment against one of them, he cannot tlier»ait.';^ i
:

.(ed against the other: Mor,U v, llV..(i.io,e;oii(J, ID""'. 1 N- ! "'

l'M>4 \ C 11 : Sit L. T. "o".! (a case of husband and wilei
:

t >•> •
'

ila-hin. 117 i. T. Jour. 2L'0 la case of principal and agent i.

ISut where a judgment entered against a jieison erroneous;,, n-

suwed to be liable, was void under a statute, and was set asm. !!

consent, it was held to be no bar to a subsequent action a:::iii-

otber persons liable for the debt: Keating v. draliaw. 2b Out. .I'.l.

In an action on a promissory note, the plaintiff may sigll jiidi::i n

on default of appearance to a specially indorsed writ, witboui pi-

duction of the note: Olircr v. Friicr. 7 P. R. 3'-5.

Wliere an action is commenced in a local office, a iiilgnn'iii li

default "hould be entered in the local office: ChamUrhtin v. ,l"»

tlrmifi. IS V. L. J. !», and sec Biiies 13, and 02S.

Where the copy of wril served was not an accurate "-"i';-
''''

being ISSO instead of 1882. this was held not to be a fatal ^ri.

and a motion to set aside a judgment signed was refused: II i..."."

utalhr. 47 L. T. 444.

^ MliMi'dt
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liiilsuifut mil r.uij- Iw sigii^il fi.r tlif nuniiht ilu.- m tLf tim.' ihe Rale 878
nrir "US IsiUetl. not for claims wliicli lind not i\m\ uiitiuied: t'lirk v.

i'uif.n. 'A C. I- T. -tW: hut w.. Uuijhix v. ./((-/;*,, ,,(/,.j.

Ill ill; action for foiedo«uiv. ami m^ tin- io\enftiit f.,i- im.viiieiit.

juiiguii^nt was pijjinttl ou u cluiiii ou tUe covccjiit iiinlrr thinWu/c:
ijisict V. Jone*. 32 Ch. L>. <«.'»: but tLf prnctice in Oiiimio :s imi ti.

-,l:ii a separate judgment on I'le coienimr. Inu t*' siBii oii'> judgiueut
niiirli awnrda relief on the coveuanr. and also providt-s for redeiup-
tirtii or *D.\\\ ">r forccNwiii-f.

.Iiidgmeut may lie signed by default uf apppnrnuop against a mai-
.;.d wnman, wlieu tlie writ is specially indorsed, and. in the case
tl' mnrracts entered into before liiili April, 1SI>7. tho appcial iudois*-
i,i.ti[ should allege that she Imil, when she mail" the coiitraiT. and still

lins. sepurare estate: S'xi.itt v. .{rm»tn>iio. U 1*. U. ^tW ; and see
Utleu. V. Uriflith, 3G W. R. 06: " L. T- il73

: but that allegatiuu
1- lint necessary in the case of contracts made after l;{ii, April.
;s;<T; see li. S. O. c. lt>i. ss. 3 and 4. and uote^i to itulc I'JU. p. 330.
Knruis of jiidifmeur will It.- fomul in tli.- App. Nos. 13!> and 140-

U. & L. Forms, Nos. 802, 803.

Wlicre the judgnunr is aguin>t ft uiarrii-d w..man it must foll.iw the
ii-ii;il tdriii in Mub ciises, see notes tu Itnle IK!), hu/hh. ]•. ;i."J.

Ezecntion.—Kxecution may in all cas.'^ l»'

!•-> iitlierwise ordered: ,-ee Itnh- M-'l. Tlii> w
.-ririiml J. A. Rule 72. and It. S. o. is7'

u,!,. IS*'. L.J. 14y: -2 C. L. T. In
l(»iit. I'-t;. decided under the former \ii

:<\,W.

issued forthwith, un-
tvas not ihf case under
. oi\ H. (U. t'oDita/i V.

MiiQtioiinUi V. Croiiihir,

itire. are n-- liiiig.'r applic-

Settlng aiide JndBmant by Default.— Se.. also Rule yV-VJ. ^^ttm-
Under R. S. O. 1877. c. .V), s. tM. it was provided that an applica- '*^''''

"

lii.ii to set a^ide a judgment muse lac Ijiis.-d upon nlfldavifs "account-^"''*"""
iiiL' fi'- llip nun-appearand', and disclosii;;: ;i def.^nc.' upon the merits."
(iiiliT tiie present Rules the matter i» l.i*. ai larjre to tin- di-^civ,iun
-.1" rlic (mn-i «v .ludge; Imt. no doubt, in practice, the non-appearance
"ili linve to he explained, and a defonn- shewn, The terms cnmmonly
!m!>o.se<l have been the payment by the defendant nf the co>is of the
I'lilinuion. pleadiug without delay, and soni.tiiin's i^ri'inins money

lUio rnnrr: see Harrison C. L. P. Act ill. S. O. 1>7T. c ."in, >. iji";

Anh. lY.. i;Jth ed.. 790. and 8tKl: and smith v. iJohhi,,. ;i i:x. D.
"4". Ill Ilillyard v. Stran. 12 P. It. 220. the judiimt^nt and exfcmii>u
n-.T^' directed to stand as security. See ali^o Outmio Bank \. liuik.
1" I'. R. 501. 5*35.

Where the defendant paid ih" claim ^nd on. after th.- writ is.-.M.d.
a .in't;:meDt subsequently entered f'^r nou-.ipp.'arance. for tin- amount
nf til.' claim and costs, was set aside as irre-ular: Ilu'jlan v. Justin
1^;'4. I Q. B. 667: 70 L. T. 365.

Substituted service, when re?nl:irly effi-rr.,!, is. fnr al! purposes,
i-Miival-nr to personal service, and. .-veii th'.ti;:li it has in realitv never
come to the knowledce of the defendant, he will not be let in to
iW"!!'! a.i of right: IIX* v. Itnrvrit. '.] Q. It. D. IS'!. 3*'.:;. Lapse
ii! nme is no bar to an .Tpplicarion m M>r a.side a judsinent ohtnini'd
I'.y 'l.tiiitlt. where no irreparabli^ mischief will be done io th-- phiin-

;'". ;iiiii the injury caused by the delay mnv be compensated for h\
pnyment of costs: At,n,f„l ^. Chic/wstcr. 3 Q. B. I>. 722; sf-e also
li..::.~, V. HnUcndcii, \\ . .\. INM'. :i_^ 4i; L. T. T!h. and noi.'s to Ruir^
'-'. and 77S: but. especially aff.T deiny in moving.
intlv si?ned. will only be s.-t nsiile on proper tprni«
Mi'l.oiHihlii,. 10 p. R, 454.

t jndmnt'nt regu-

M'-Vicar v.
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Whfre an oiipeuniuif \vii» auly Mfl but tbf miiiratnu.' «ii. m,,-

Inlil by tbe oUciT anj iiol enured iu hi» b.w>lc. nuil in cm-,.n--.,-

a Jiiilgment for Uerault \va» »l«ueO. the Jmlpuent nai »et a-il.. m
Irreiular: Ji«iii-e v. simiii...... 1 C. L. J. 183; imil see !I..,,lc „l

Monireol V. Uarrinijii. 4 1'. il- ^Jll-

The appUcatlun will not he jranted tu Bive the clelendam tli. n|.

vantage ot n technlinl defence ; Furl)ea v. ilMlitaii. 'i Btr. V.M::.

lie rollowinj have be«u considered ineritoriiiii« ileteiu.. n„

Statute of Limitatiouii ; Maddocka v. Hohnea, 1 H. & V. --^ 1/r-

/»Il/rc V, Thv C'oiiud.i Cc... 1» Or. ;1I17
;
.Scdtoti v. f'c/.»rVl. 7 I'. 11,

140; Usury; rro«f a L'lau lumiiaiiii ut f'lmda v. HuuKcr,, Is \;,.

Sa- Infancy; Uil«liiU " 1 inner. '• Taunt. ».iil; Cacill,,, v.

Miehtirl 1" L. T. '.tl"; that the claim ia nut one that can li" »l ii;ii

indorscJ- Rugrrt v. Hunt. M Ex. 474; want ..f jurisdiction: ;/,«-

lull V. irWIc. n I'. H. 1L1I. As to want "f »tamp»: .ec r,i„,il<ul i,

flort. V V. R. 471.

A judtfuient signed for default wan set awide after th'- l^iii i

two yeara. on the uruund that the covenant auei on. whicli ^va^

contained in a morteage settled by an olhcer of the Court, wa. m-

erted jjc- 'jururiam; Brotcn v. I^niily, 31 Ont. ij.

5T«. Wlieiv the writ 1-- not ^pirinUy iudorsetl, Liit as

indorsed includes a claim for a debt or liquidatca dciuaiid.

and any defendant fails to appear, a statement of claim

including such claim need not be delivered to such dcftu-

dant. but the plaintiff may file an affidavit of servui- ..i

the writ or notice in lieu thereof, and file and eene a state-

ment of the particulars of the claim stated in the indorse-

ment upo; he writ, and may, after the expiration of -

days, sign final judgment against such defendant f"r r;..

amount, not exceeding the amount indorsed upon the ivrit.

and for his costs, without prejudice to his right to pmrce!

with the action against any other defendants, and ;\- ;>

any other claims indorsed. See Con. Kule T07.

•n,e former Rule 7n7 was the same as Kne. Uule. 187.-|, O. 1:1. r. '

but this Rule i> modified so as to make it conform to the ot lor K«i.jn

which enable other claims than those specified in Kule "S to w

indoraed on a specially indorsed writ. This ie«le is eMdentl.v .,.,1

intended to enable the plaintiff to obtain jaigwm. in the Tmnii..

provided, for such part of his claim a» miitht under Kale l..* i"

specially indorsed.

Where, however, the indorsement on the writ '"'^aief. claims no'

the "ubj^-t of special indorsement under B.te 138, a stateuient nf

claim as to such claims must he delivered.

.\ claim tor a specified sum for work, labour and "tt™;!;""-
;,^,"

medical man. has been held to be a liquidated demand and .np.dJ'

of beini! made the subje,l of a special I^dor^,m™t f.r. • :--^-

writ be not spc-ially indor»..l. to entitle the pla ntill to
f'""'"'^

jud?ment under the present RiWc : /lU.wnff v. }!<<. rane. h l- I.

:t54.

1 %
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iwi... ..r JudinwDt will b. (..und lu the Wv. No.. 131). U": H. k tvlu

1, K^nu.. No*. Wrj. WO. A. In mnrrlfd «-om»n dtfi-n.lant.. .h.- uoif »T7, »«

.'i Hulr :•"' !•
""'

1, ! i,rovid«d by Rule 11S4 that th« pl.lntU l> not to 1>- Hiilillnl to

rhH c(»t» ot tb» itatement o( pirtlciilnr. of hU clului. unlm« thi-

ulul oBcw it •atliUtd that there wa« good reaimn (or uot upeolallj

l°clor.iii« the writ, ao aa to render umiecemary the tillnii anil «Tvin«

«u<'h itatement.

577. Wliere the writ is spwially imliir«eil with u ilaim vi-h.™^^

for 'he recovery of chattels under Rule 13S, and auy defend- 'i^.;|«i;;;'

ant fails to appear, the plaintiff. notwithBtauding that the ;h,';;*,7,

'"

wit may be indorsed with auy other claim, may, as againat

sucli defendant, sign final judgment for the recovery of the

chattels and his costs, without prejudice to his right to

proofed with the action against any other defendant and as

10 any other claims indorsed. -Vfti'.

Thi« i« n new i>rovi»iou introduce<l iu coo»eciueu<.'o of th.- addition

of claims for the recovery of chattela to thoee which maj now be

il)pciall.v indorsed; see Hulf 138 (ffi.

It may lie a nuestion how far a ..laintift would be entitled to is»ue

•lecntioi (or the recovery o( clinltels in the Joint i.o»Be»aion of

several de(endanta, iome o( whom appear, and some of whom do

not. until he has recovere.1 jmlk-uient ngainst oil. See ffulca .«. 8.

57S. Where the writ is not specially iuJorsed but *' whj;':^
^^__,

•ndnr-ed includes a claim for the detention of goods and °„^^'°

paiiniarv damages, or either of them, and any defendant '" '"^

laiU to "appear, a statement of claim including any such

clain. need not be delivered to such defendant, but iuter-

lomtorv judgment may be signed against such defendant,

without prejudice to the right of the plaintiff to proceed

against any other defendants, and as to any other claims

indnr-ed; and the value of the goods and the damages, or

tithtr of them, as the case may be, in respect ot the causes

of action stated in the indorsement on the writ, may, mi-

!ess otherwise ordered by the Court or a Judge, be as-

sessed, as against such defendant, at a sittings of the High

Coiu't, and either before or at the same time as the trial

of the action, or issue therein, against the other defendants,

it any, or at the County Court ot tlie county in which tlie

action is brought. See Con. Kules 708, 709.

Tills Rule in elfect embodies the provisions o( Eug. (1SS,*1I Rs. liC.

anri 111*'., picepi that uuder the Knu. Rules interks:utory judgment

CHlmnt be sijrneil for the vnlue of tlie iroods or diinuijr.'s. where the

writ is indorsed for other claims, such as for example an injunction

:



774 CONSOLIDATED m t.y.a

w

!!

m .r

ijifr r<ni. UuW- 7' ItcVallin.

•VJM; (li«> >illiit' wiiM tti<- III

V. U'-' '(//«»'. U I'. U. I.;

Ap;

I ii.Ut tb»« preifiit Ituli- tbf pliiiiitlil iiiuv tisn hH'iliK-tiT.ii i

rnvnt. 1111(1 )tr<K'iY(l with the notion si to tbe cMm for nu injn
niiil t't n^fc^K ilnmngefl.

liit'Tiiirtiiorj- jmljrtiipot nmy h*» tttutTf.! inim-'.iiRt^iy u|,„ti .

lit npitfrtnince: anj thp inflorsetji-nt on rli.- wilr it III goverii

'iiury .'IS ro >lnninffvi without ioy plradiiis.

'Hit- "M kiiniliiK on tUe «iihjfH-i ••{ " vny-'vum "
ii. -.1 nm

I'-med Iniu ilio rviitetn Introdiicnl I>y Thi- </»,lu-i,t,in .i.-t.

jirovldw for reitr.^n io cobp th# plalutift'i k-hmIh nn- \^it>iiii n
mined, nr in o;i-.- he i» "n.iiu-fiillv d'liii* t-d "f tlifni Sri„f
lilock. 11 Ont. HG.

A f'lriii of iiitfrlociitory judjimwu will lip f^mnd ifi rhi

Fnrra N". 14.". III. iV r.. Kruiii*. No. M(n. nuil ..f iml^'i

.

tniilt of (ipp>'firiuu-p »ftcr iiom',-.-! n-nr ot ilnuin::—. N-. 147 ij'

I.. Form*-. No, HIM.

A ilnitn in'lor"^.! " fnr 'l.Tuuiijos i«t xlauiler "
if fur ii^iuui.nj ...

nir^v wiilim thi-* Hulf, tliere b»lnt nothing to nhow fliat tli-' ni'i

i-* hroiiaht under •iM'tion Tt of thy Aor resp^'rrine Tjlitl ami Sl.;nl

i:. s. (I. iy.i7. f, tisr .sf«(.ffv V. !.;tt. ii» p. i;. mi; (,„r wi,
rlif /?«/* \\indd Mp;!i> t'l iiii jirtiin f'.r lihe! or sl:inii.T brniijilit u'

iliiit .-fi'tion. ijuarf: Ih,

Ir would -•'.III ttifir. uihI.t tIin /?»?•. v,!ii>r-' rlu' nctinn i- hiM,
for till' 'poritic i-fco\.'ry of 'iiattolj.. rlif iilninlilV mny. ilitoii ,1. ;

of npti'^ninnrf. Imv-' judgnipnt '.'or the .li'Hvt'iy of th*' chiitfN
Liay then .<iiFoit.- rli^t judgnifiir 'indT li''>' *"'_': h-ufi v. r

;

tbnnk. \V. N. Is7r). 249: prr Qiiniu. J., lu riianil.. rs.

Wliprp n linal. in^^f il <.i an inrcilinutoiy, judiiiut^nr \v^l^ -i.

.1!ip1 a\!W tliprofor*" spt n-id", it wns h-ld u'icI.t tli*- fonin'i- in- ^ i

rliiit the plaintiff was not fortliwith piuitlfd to tokt; nut and iii-'

iird'T. find 'ien nn iutprlociit.'i-y judii'.ii-Mr. . Tli.* tinni .inrl'.'in

lifld t'» !»' Mi)T set nHitle without an ''iirry on tlif n'll. ninl th

ffininnr \i iiiioiit inche-* comM n.it ]>• ,|pprivod of ih.- <;iiriji;;.- ..:

oilier; r„nt„agh v. Uu-tiutjH Mutual. 7 I'. It. 111.

WhtM'p tlip plnintiff clniui^ eQuiinblp rplipf. '.?;.. "inTitic p.i:

anci* of 11 contrnct. nn iiitfrlociitory judiini<Mir aniiot Sp siBn-i!

dffnnlr of npiipiirnncp : Sfii'irt v. .Uc\'ir'ir. !>< P. U. '2'ti\ In •

i-n--. i:\ di'fiiiilt of ni'P-.Mi'aid-.- .i .niiPiii-iit of cIiiiKi ii,ii»r !.. :

and ill ii» fault of dpffni-" ii n.utlo'i for .iud^nipnt iiould i.,' n^a.!-

l;t Ian--Mode of Asieisnieut of DaiuAget.

—

Sip cii

h'ul'. nil. I h',1. u7V).

An iiii|i!ii'\ wH'' 'iirpftp"! bpfor-> a Ma-'fpr 'Mi ,it"fi<lavit •vid-'i.'

MacUnmhl v .\nttlme. W. N. 1SH4. 7:.': and it waild -"in tiiat. ^ii

liuU ."'.1. III.. Court or a .li-li.-,. iui^!,' -.. ..:.I.-;,

/STO. Thp Court or n .Tinltro iiuiv nrrlcr rhar iti-r.

of a rriul or asse^>Tnent the vahu' ni tlio j-nr.il- and :iii.''

of (Inniiijre^. or oither cf them, -liiill 'i-' n.-cc'ft;iin<''l iii .

710.

Spp notp ro I!;h- ."S. "Mm}* of .1 --.wv,,,. ,,^ „. Ihi-'^'i'i,-."

%
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HNO. \otiv-ith«t«n(ling anything in rhe KiUc* con-n.LMO.

l.ino.1 the provisions of the Act of the Parliament ni iv.i.i™.

firrat Britain i>B*«e<l in the Sassion held in the eighth anil i,„,„,„

1th voar of the reign of King William the Thir.l. en- «',•,(«,

titleil 'in .lf( for the htlltr prrmilimj fnvnlmii and ina-
„.,„;„,

/i„„. -'iiilt, as to the a^'iitmnent or suggestion of brcnehe*. "'"

ami a- t" judgment, -hull continue in foree in Oiilario.

Con. R.ile :i2.

Tnkpn from H. 8- O. ISTT, r. Tit, ». l.-.t

IV Sth wotion of !< * II Wm. 111. c. 11 (nn,v It. S. O l«i:. <-. ^21.

. V' iirovlil™ that in actloni In nny Court upon a bond for non-

mTtiiiiiiiuii" nl' imy covPnanlM or iiiiri'vmcnt in any incl.Mitur.-, il 1 or

'inniiir thi' lilaintiU y a««isn n. mnnr hrmi-li™ n« he think, lit.

mill tiimii-"* nniy b** nssM'iwed iuinn an.v of '.uch bri'ni ii.'s iliiii luny Im-

,.r..v.'l t.iluive hwn broken, nnil Juclgmi-nt may be fnt"r«l and ••iwu-

i,,m i-.u.'.l ; lliat I'lccution may b.. .laywl upon paymeni ..t th.

.mmmt.: that iho Ju-lirnicnt .hall «and a» .o^irlty to thn pla.ntllf

J^lhi. owfonal roprr«.ntativP, for further breache.: that the plnin-

iff iniciii the liappeuinit of further breach.-", nwiy apply t"r lenv.-

, i.,oe execution on the judument ajaln.t ihe defendant, hi. heir..

,,,.,:„tor. etc.. and may .umnHiu him or th.m l.. sli.'n- ciHi.e «-hy

..\.iuiion -linuld not he aivnnled upon the judumenl, uimmi which the

Cmn .hnll "lake .u.'h order a> may be .iu»t. au.l ,o (of«. -,«..(....

Thi" 'tniule \vn» held t.. be cnnllned lo aiti""" "( di'bl. a" hi c'Ove-

n.nt „nd ,i.«umn.lt there wn. no penalty that cmild stnnil n» con-

Sn, e, iri
"

or future breache,: 1 Williaiu.- Saunder.. .Vs. b. r.

If m- V Pcrr. 4 Hurr. £^2.',. \ bond conililione.l tor payment

of 'a .urn ceriain i» not within the .tatute: J/arrov v LonI Sfoir 2

K .»;
!• W- nor i» a ball bond: Mwidu v. P*c<«on(. 2 B. & P. +41..

l/,\.„rir,
y' Kei»». i:i t". >' Q. « IW : nor a bond condition.'d not

"
m"pa.. ."ricH«.,.l V. IVil/ioa". 1800, 1 Q. II. WJ

:

SO I,. T. 4,

..iialty in »u.-h a ca>e beini: liquidate.! .lnnHiB.v.. \ repl.'vln

I'wi., no. formerly: m-M»r v. /lam. 24 V. C. Q. H. 2.W. b„

ni.w i> iltule HIT" I within the "tatute; an.l an apTH-ai btin.l i" within

the statute: ApplcH v. Tiiriicr, 111 P. R. 145. 175.

In all re.pect.. other than ih.' matter, i.ientione.1 in thi. Kid., the

prnetice an.l prooeedinui. in an aitiou on a boml wliiih i. subject t..

S ^ 'I Wm iii c 11 are the .ame a. in an onlmary netinii
:

.st'.r

i,l/e'.ti- V. .<oii(/iTO(e. IS P. •' I'll: Iw''''." > r»r».T. Ill F. 1!.

14-
'

17". Where the action is bronRht on a bnn.l. winch is within

the '.tatute of S & '< Wm. iii.. c. 11. the indorwment of the writ .bonl.l

elairn the full amount of the penalty, an.l allece the brearh or

hren.hes, anil claim execution for the ani-nnt .lue in resp.-rt tli.i t.

In tiv .'vent ..f .lefanlt of appearance a statement of clailn appear* l.i

he neccary. which should set out the condition an.l sp.'city the

hr,-arhf.. an.l in default of .lefencc. jnilitment. it wonl.l .e,.in must

be obtained under Kul<' r,K\ (not under Rule .'.Sfli I'tar (..fe v

f!.,Min'i: 'I'Pro, and will he tor the full amount of th. peiinlty. b.i

"honld conclude with an alleeatlon of the coii.lilion. and of the allei.-;.l

br..noh. and a direction to nni-i'^r: the .Inniair." in re.iKS-t thereof in

saeh way as may be thonnht proper iin.ler //.//..< •.». :>.••: '» " h-u

Ih" action .xinieK on for ass.'ssni.'iit "i ila!mii:.'s. ili riaii.ai:..s ui res]..-'. r

of th.' I'rrarhe. for which execution is to be ..S11...1 will be a...«.s.'.l ;

tioii.l
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I

RuiM lb. t'poQ the damaK^K being aaHsesed, the judgment should be enit^red

681-B83. recitiug the assei-sDieut and directing execution to issue for thii

amount thereof and costs.

for forms o£ judgment. «ee 11. & L. Forms, Now. 844-847.

(ii) Dower.

Aftion for SSl.—-'(1) \\*bere a defendant fails to appear iu an

Judgment flction for dower, the plaintiff may sign judgment of jjfisin

EV^mion. forthwith, and sue out a writ of assignment of dower. Imt
(o«-.

^|j^, gjjj^ji jjq(.^ unless otlierwise ordered by the Court or a

Judge, be entitled to costs.

On motion for judgment on the pleadings where detention luid

rlemand were denied, and defendants alleged that the^ atway:; bnii

been and were ready to assign dower, judgment of seisin was graiitwi.

but no damag»s (or. apparently, costs i : ilalom' v. 21aloiiv. 17 (int

101.

{'i) Where the plaintiff claim> arrears of dower or

damago-i I'or detention of her dower, neither the entrv of

f. judgment of >eisin nor the taking of proceedings foi- i!i3

assigiimerit of her dower thereunder, shall prevent her Irom

procecUng inth the action for the recovery of such linear';

or damago>. Con. liule Tlo.

See notes to Rule 177.

'ui) liecfirery of Land.

A-tioii for 589. AVliere an action is for or includes a claim tor
""

the recovery of Ir.nd. other than for dower, and sny r!e-

fendant faii^ to ap]>ear. or if an appearance is entered Inn

ihe defence is limited to part only, the plaintiff, notwuli-

scanding that the writ may be indorsed with any orlier

claim, may sign judgment against such defendant, for ]ui<-

>ession of the land, or of the part thereof to which the defence

does not apply. Con. Kule 714.

This corresponds with the Eng. R. (1883 1 K. 108. and is in sul>-

Btance the panip as tlie former practice. A form of jud^uieni \\\\'.>-\\

may be adapted to mwt !*U(h cases will be found in the Appen-li-;.

Xo. 140. (11. & L. Fmms. No. 8l«l.

This judgment does unt carry c

to the effect mentioned in RuU
Hulc 585.

wtK. without an affidavit being til.-ti

.'S.*. or an order obtniiie-l iiii<ipr

A",-»-meiit SS3. \Vliere an action is for or include^ a claim for

n, rt. tion the recovery of land, otlier than dower, and any dcfen-lant

fails to appear, and the wi-it is indorsed with n claim for
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mesne profits, arrears of rent, or double value in respect of
»«JJ^

The premises claimed or any part of them, or damages for

IJh of contract, or wrong or injurj' to the premises .l.u.n-

ed the plaintiff may sign judgment against such defendant

Tor possession as in Rule 582 mentioned; and may proceed

as mentioned in the Rules 575 or 578 as the ca^ may reciuire

,8 to the other claims. Con. Rule 715.

(•orr«ponding with Eng. (18831 R. 10». The former practice

coBfinwi thi. right to c' ^ «uit of a iandiord against n tenant.

A torn of judgment which may be adapted to meet such ^?s»' '^i"

beloSd in the Appendix, Form So. 142 (H. & L. Forms. No 803 .

Action, to recover dower are «pe' My provided for l>.v Huh 381.

SS4. Where judgment is not signed against all the de- Ex-owi""

fcndants a writ of possession shall not be issued, unless i..»e_u,,.ii

directed by the judgment against the defendants wlio appear j,v.„^^^

or by the order of the Court or a Judge. Ken: MrMmu.

This Rule, although in general terms, appears to he inteniie,! to

h,. limited to actions for the recovery of land; see Form No, 1,4 (U.

i L Forms, Ko. 1081), a similar provision seems necessary m actions

tor 'the recovery of chattels in the joint possession of several de-

fendants.

58S. Where any defendant fails to appear in au action lj;» »h.,e

for recovery of land, other than dower, the plaintiff may ,,„»,„ta,

sign judgment for his costs as well as for possession of the

land, on filing an afBdavit showing- that such defendant

was at the time of the issue of the writ in actual adverse

possession of the land, or instead of such affidavit an order

of the Court or a Judge allowing him to sign judgment as

well for his costs as for possessirai of the land. Con. Rule

716.

2. Def.wlt of Pleadivg.

586. Except where otherwise provided in these .Rules Ett,rtoi

or where otherwise ordered by the Court or n Judge, a de-

fendant who fails to deliver a statenie-.it oi defeuie and

against whom tiie pleadings have been noted as closed,

shall be deemed to admit all the statements of fact set

forth in the statement of claim (or in the indorsement on

the writ, where the defendant has stated in his appearance

that he does not require the delivery of a statement of

claim) and shall not be entitled to notice of any subsequent

proceedings in the action. Neii:
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Rait 5M, This Ifnlr in effect introdiicos the former Ciiancery prnctice n-\uf\
'iititled n plaintiff to Imve his hill nf romiilaint heard um r„.,f,,,'„
a« ;ig!iTnvt a defendant who put in no defence.

1'nd.r rills Ruh' service of notice of motion for jiidcment on -i i..
fendant who pnts in lo defence will no loneer he necessary. Xotir-,.
of any assessment of damases mnst. however, he given : RiiJr -,"7
In the case of a sole defendant, if jndgmeut cannot be entered iV"f
course, or a njntion made therefor in Chambers under Rule r,'i:, nmotion for jndgment mnst be made to a .Tudse in the Weekly Conrt
<ee Rule CMt: the motion mnst h» broiicht on within a year 'from t]

.

time when the right to move accrued, otherwise leave to move ',
necessary: -.' R:ilr l!12: where there are other defendants who d.'--
fend. the morion tor judsment against a defendant who does -o-
<iefend may be mad» at the trial ..f the action, or upon motion 'n-
jurlgment against such othBr ilefemlanrs : see floJe, .lOS. Where t'
relief soi,ght against a defendant in d.fnult. is separable and di«iiC
from that claimed against other defendants who defend, the motio"
for judgment against the party in defanit may properly h» mud..
without waiting until the action is ready for trial, or 'mot-on r,-judgment. as against the other defendants. But snch a course won'.]
not be proper • here the relief claimed avainst the party in defan't i.
bound np with that against the other parties who defend, as for ..^.
aniple in an action to set aside nn alleged fraudnlent convevanco !.v ,
debtor, a motion for judgment against the debtor who made n i

defence would be premature, if made before the action was also -i,..
for hearing as against his grantee, otherwise two inconsistent i'ld •-

meius might be pronouncd in the -ame action, one again-t iV
lebtor declaring the conveynnr-n impeached to be fraudulent an''
another against his grante.. in .lY.'cr declaring it to be valid.

The difficulty in some cases about making a final or<ler at a h.^iuiig
of the ac.ion as against some defendants onlv. an^l in the ab^-re .

.•

others, is also referred to in Cioko v. mnfr't. W w. R. KSS: \v.
\'

181)2. Ut
: Stncilillan v. Au.itralajiian. etc., 170 L. T. 182.

.Vs to noting pioadings closed for default of defence: see BuJe in;
Notwithstanding that a defendant allows the pleadings to be noted v<
closed, the action may nevertheloss be dismissed a« 'o him. if on th.'
trial of the action against a co-defendant the plaintiff fails to esta'-
lish his case, whenever the cause of action against the two defendir.'^
IS inseparable; see UrDcnnlf V. MrDerviott. 3 Thy. Ch. 38 a-"!
/Kctor V. Grnier. before MacMahon. .T.. 20 .Vpril. 1808; Challon'r
Loho. 1 O, L. R. 202.

_

U'here a defendnnt. \v]tU his npiiforaii'v. tile.] a notice to the folin- -

injr effect
:

'• The defendant admits only S103. but otherwise disjuu'N
the plaintiff's claim in this action." this wns held to be in eff.r- ^
defence, and I judgment signed fo- default of defence was heiii to '..,

void
: 1 r»tiht V. Orth, ." O. L. R. 443.

^^'here a defnuoe has beer filed but misla:i bv the officer and not . i-

tere<l in his procedure book, a .iudgnisnt signet! for default of defen.-.-
IS irregular: see J/oorc v. f!immm,i. 1 C. L. .1. 183: Biutlc of .Voritrcol
V. UttrrJifm. 4 P. R. 331 ; and whetf a defence is file<l by defendant
after the pleadings are noted ts closed nnd-r RmJi- 2Cs1. though i' is

irregul.,r. it is not a nulllity. and th» defendant "hnnld be notified of
any motion for judgment

: Jncl-'ov v. .'lardiner, 10 P. R. 137.

\yhere after a defendant has appearetl it becomes unnecesrmry f.
continue th» action against him. the action should be either formailv

I
m
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.„„»,1- «M Hule 430; or the action «houl(l be lormnlly ,lis- Rule »e7.

"rt»kins that courae: see ilvLaughUn v. N(....»rt. 1 O. I.. K. -J-.

V to the right of a derendant In default, to notk-r of iiroceedings

,? I rrfereuce to a .\ln«te.-. see Kuir 'r^S: or for the appomtmcnt

"r; ;«eiver b> wav of equitable eiecutiou. rUting >. Bme. 18at).

Ui. B. .i57;80L.T. 44.

5»7 Where the plaintiffs claim is for or includes a
;'-|j<l3.

,iai,r lor a debt or liquidated demand, and any defendant ^^^^

to not, within the time allowed for that purpose deliver indaUn

„ defence, the plaintiff may, at the expiration of such time

4m final judgment against such defendant for the del>t

„r liq. vlated demand claimed, with interest and costs, with-

out rrt-judice to his right to proceed against aiiy other de-

fendant and as to any other claims. Con. Rules ,19, ilO,

The orifmal Rule 71!) wa; i^'ntical with the EnB. tt. tli«} K-

-vr,:. ami in accordance ivith the C. L. 1'. Act I K. S. O. l^.i. c.

5(11. s. 150.

The present BWe varies from the Eng. Hule inasmuch as it applies

,„ caies where the plaintiS is suing tor nth,-!- claims besides a debt

or ™iuW."e,l demand. tU., Ens. Rule b.ins .oiH.ne.l to cases where a

debt, or liquidated demand, alone is the subject ot the acti..n.

I luler tills Hule the plaintiff ma.v obtain a final judgment for de-

fault of defence for a liquidated demand, and ma.v continue the action

m list the same defendant f..r ..n.v ofl.er elaira. and i.Bamst co-

iPfendants. if any, who have defended. So that it will be possible for

r;rS to re,.,ver several final judgmen* in the snnie action for

lUJerfi.^ imrts of the relief claimeti.

Judgment can be properly sipne.l under this H„!.- only in respect

of claims which can be and are specially indorsed on the writ of

summons: .*(or Life v. Bouthgate, IS P. R. t;.l.

Where the plaintiff's claim is in the alternative against either

one of two defendants, judgment cannot be signed "S/'f' ,''°"^' °^^
the signing of judgment agaiust one is an indication of election no, to

proc,-«l against the other : McrH v. We..tn.orcto...r. lom, A. C. 11. 14. *•«*

.i defendant to whom a statement of claim is delivered -n^t de-

liver his defence or counter-claim "within e.chf days from the dcli-

verv of the statement of claim, or from the time liiiiited '" "??«••

ance. which ever shall be last, unless such time is extended by the

Court or a .Tudge "
; Wulc 246.

As to the case where a defendant dispenses with the delivery of

a statement of claim, and none is delivered to him. see note to Rule

24T.

As to the effect of delivcrine a defence after the time for doing so

has ela;.jid. see notes to Ftile -4fi.

It is held in England that in an action on a replevin bond. It the

n„,inti». instead of claiming damages, claims the amouft for wh ch

^he bond was given, and l.»c..!n.s entitled to judgment bv default.
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tf.,.'" .'

I

RnllUT. hia proper course is to enter anal jud^ent under thi« Uulc anil
i
„>

iuterlocutorj- judgment under Rule 589: Dii v. Oroam 5 Fv I,
91. and lee R„le 1073.

In an action for repievin. wliere damafM are ciaimed as wi II ,.
recovery of the cliattels. Rule 1079 pr 'vides that "Where tlic p|.|i'„'.
tiff ia entitled to sign judgment by default, he mav sign 6aal judKim.iLi
for fire dollan and coe.'i. ijut shall not be entitled to recover n iiin.-r
sum. except upon an assessment before a Judgt- or jury, or u ,

,i

filing the written consent of the defendant or hie K>lloltor. aii.l ,n
affidavit verifying the signature to such consent."

Where a defence has been struck out. e.g.. for disobedience h. it

order for diacover.v. judgment may be signed under this H«l, ,,.,.

Fither V. Hushet, 25 W. R. 52S.

An informal defence cannot be treated as a nullity: see ruichi ,

Orth, supra, p. "78.

Formerly it the defendant did not appear the plaintitf cnulj i,.,i
enlarge, in the statement of claim, his claim indorsed ou ihe writLOK V. Philiy. 35 W. B. 450: 56 L. T. 522; Gee v. Bell 5r, c\, H
If.'

«'""'' ''• ^"'''*' ^ *^''- "• ^^- l""' l"" "»> do so now u,„l.r
Rule 244: see that Rule and notes; but where a mate-ial addition i-
thus made by the statement i.J claim, it would seem p. per to reniiii..
the defendant to be served therewith.

Where the plaintiff claimed interest at seven per cent., shnwini: im
ftonnd for more than sil, it was held to be the dutv of the offlnr
signing judgment to allow only six per cent. : Bank 'of BamM,.„ ,
Barret/, 11 p. K. 145.

«here a defendant dispenses with n statement of claim, and •',-.
not. within 8 days after appearance, deliver a defeiicp under Rrtl< '47
judgment may be signed against him as in other cases wlu-re rli."T i-
default of defence: Onm»«oic, etc., v. McDoirell, 66 L. T. .lour "77
See Uarrunn v. .S-um-j/ Mamnie Ball Compann, cire,l in Cli'itn-^
Forms 116.

Coanter-elBliii.—.Although a counter-claim is regarded fi>r simji.
purpoHa as a separate action, yet in the event of a plaintiff'- n"t
putting In a defence to it. judgment cannot, even where the miiiitei.
claim is for a liquidated demand, be entered UL.lcr this Rule hut tlie
defendant will have to move for judgment: lonet v. ilaoaiiimi. IS'.il

1 y. B. o-Jl
; in L. r. H21

; and see Rule 593.

^"J"" •»»ep«l Defendanta.—In Riliel v. [Avingtione. 4 C L.
T. 135, an action on a promissory note against K. & L.. two j..t[it

makers, final judgment was signed under this Itulf agaiii-t I-. :iiid
costs of the action up to judgment taxed. The plaintiff afterward- ,it

the trial recovered judgment against K.. and in taxing on-t-
agomst K. the Taxing Officer held that bv taxing tlie geneial fr.-i.
against L.. the plaintiff had waived the right to recover these cn-t-
from K. To remedy tliis an order was made in Chambers .i ,,„,/.
setting aside the judgment as to costs against L., upon shewing that
he was worthless and that no steps had been taken to enforc.. tin
judgment against him.

In WUkimon v. Garrett. 7 C. L. T. 22. judgment was ol.tnin...!
against defendants at different stages: against defendant R. in ri,~

fault of appearance, and afterwards against G. who had def..nrI,-iL
The whole costs were ordered rn he tave.1 against '.?.. inelijiii!!:.' t!;.
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, . ,_„.„, .nin>t U • coit. up to and includiul judsiusut KiiJM

'fto 'r«iited on the judpnent agaimt both.

, . . n.hton— ^ iudemnit recovered under thi» ««(. ogain.t
Joint »•'•""•

;^„; :"i„t debtor, doe. not prevent the plnm-

''^'.'".nTiSg in theMme action to judgment against the other

"j.-rril)S. <. It. 373; and other case,. .u,ira, pp. 4J-» au.l ..0.

"see al»o Je"H"" v. Doi'M. 1 ^'^- "• ''^'''

,1 , Ur ill •.'taito

SMA. A\Tiere the plaintirtV dain, .^ to>- or mclude. a ,o, .,,„,.^

claim for the recovery o£ chattels aiid auy defendant doe.

Within the time allowed for that purpose dehver a

dofunee the plaintiff may at the expiration of such time

.i,m final judgment for the recovery of the chattels mth-

out prejudice to his right to proceed against any other

defendants or as to any other claims. Sew.

Thii lluk- h new. and was introduied in conseiiuence of daiui.s for

,he r|.cov"ry of chattels beina now included among the cla.m, which

may be specially indorsed :
see Bulc 138.

No provi.ion i. made simitar to that in Bui. S«. »» to the r.ght to

i.,ue eiKUtion where the goods are in the jo.nt possesaK>n of several

Iwendant., «.me of whom defend; see, however. Rule 3,

»!*». Where the plaiiititfs claim is for or Includes a ,„j„,ccu^

claim for detention of goods and pecuniary damages, or
,

athcr of them, and any defendant makes default as men-«™;„,

tioned in Rule 587, the plaintiff may sign interlocutory a»».-.

judgment against such defendant, without prejudice to

the right of the plaintiff to proceed with the action against

any other defendant and as to any other claims; and tlie

value of the goods, and the damages, or either of them,

as the ca£e may be, shall be a&sessed or ascertained as pro-

vided by Rules 578 and 57i>. Con, Rules 721, 722.

The provision of this Rule, by which it applies where there are

other claims besides those for detention of goods or <l""">l!f "' "™-

In other respects it is substantially the same us the tng. (ISSJI Ks.

297, -JiW, eictpt that the latter provided for a writ of inquiry issuing

to aMM«8 the value of the gootls.

Where the claim sued for is pecuniary dam,iges, but is not properly

the .ubiect of a special indorsement, interlocutory judBiucnt for de-

fault of defence should be signed under this Kale, and not under

Kiilr S87 ; and the damages must then be assessed before final judn-

mfnt can be ordered.

Where the plaintiff's claim is for equitable relief, and damases

are also claimed, interlocutory judgment cannot be properly signed

under this Ruli; but th(i action, in default of detemv. must be «ei

,1-nvn to be heard on motion for judgment on the statement of clnini

:

Stuart V. .IfcX'ic^r. IS P R- -')".
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Rulei In Ivory v. Cniivkahnnk, W. N. Is;.'.. ;.'4!}. the action wan
MO, Ml. and tot the return of certain cbatteU : th*- defendnm hud

appear; it was hi'ld that the plaintiff Hn» outitled to liave
for thf ffUt. uiid for the return of Iht- gooih.

See DijB V. Groom, in note to Rule 587.

In the cane of an action on n l)oiiil which i> subject to S \
iii., c. 11, we notes to Rule 5S0.

f.ii ,,.,

t'ni!..:

jlliit"'..

rtefault by
drtendant
in ftctiuti

for innd.

i

Where
claiiti tor

5f»0. Where an action is for or includes a claim for ii.

recover}- of land, if any dxfendaut makes default a» nieuii'Hi-

ed in Rule 58T. the plaintilT may sign judgment a^^uin-i

such defendiiut for po-s^ession of V land, and Iii> co-u
Con. Rule r-.'4.

Substantially the sam<' as Eng. USS3t R. 3(«p.

A judgment for recovery of land (unlike the former judgni.-n: n,
ejectment I has the same linnlit.v as an.v other jud&mi-nt : see Jl^,/
V. Catbairt. 16 Ont. 525; Cochran, v. Hamilton I'roi:. l."» Oiii. 1>.

SHI. Where the plaintiff with a claim fur the rei-o\vi\

of land also claims mesne profits, arrears of rent, or doii'i-

value in respect of the premii^es claimed, or any part of thi'i:..

or damages for lireach of contract, or i\Tong or injury i>.

liio premises claimed, if any defendant makes default a-

uientioned in Rule 587, the plaintiff may sign judginem ;;-

against such defendant for possession and costs as in Huh
5*J0 mentioned, and may proceed as mentioned in Ku!r-

587 to S89 as to the other claims. Con. Rule T^o.

Substantially the same as Eng. (1883) It. 301.

The judgment where it is for a liquidated sum for arrears of rem.
umy. it would st^m. Ije liimi in the Urst iuMantf. aud nut interlocuh-M
as under Rule '>S'J.

Where mesne profits were claimed on n specially indorsrd writ in
iiii action for the recovi-ry of land, on a motion for jud(,'ment uu.l.'i
ii'alc tVW the mesne prolits were ordered to be calculated up to tli-
tiito when the plaintiff siiould n-cov^i posspssiou : Huut/iiioit Tnnnir.i,.^
Vo. V. Oandif, ISitT, 'J Q. B. tUl: Imt w!i.'ther judgment could be t-nt. r

ed as of course for mesne protiis iicciuini: subsequent to the date of xl--

judgment seems doubtful. nltbouKh thi-rc appears to be authority f^i;

saying that whenever n judgment is authorized tn he entor-Vi
without iimtion, it may properly embf»dy all such provisions as would
be included in tbe judgment if pronouncd by the Court on a h.jiiinu
pro coiift>i,^',: see Kiil.iiotrick v. II>.trdl. 22'Gr. 94. A judgment u'r
mesne profits up to tho date of recnvry of possession would seem
to necessitate its beinu; framed so as rn iliri>ct a n'ferenci' o a-oii
tain the amount, inasuiurh .ns the amount to be recoverod 'ould not !*'

ascenained until the writ of possession trj be i«sned under ili.' i
1;:-

niont should be executed.
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t»2 \Vhere a iudgmeiit li not entered against all the

aa,.„dant. a «Tit of i>o.,e».ion shall not W- ..sued uuley
^ _^

directed by the judginent against the detendants «-lio delen.l, ,,,,,

or bv the order of the Court or n Judge. .\ .c

.

im.«^,

TUi, ll.le. although ne'<.. s«ms n..>..rthel«, lu. rWy to be dnctava- .ur,,,,!.,

,„PV „f what «a« formerly the i.raet.ee.

I't a,.plie. obviously to acti,.us t.,r the f..,ove,-, of html, Ml.. 1" -

. , s a nriutiff from i»uinff e>ce..uti.,u to ret.iver po. .oil o ih..

""long a. the plamtir. right to i,n.«e,,,on ,s lu .liM'Ote.

5»8-^(l) In all cases other than those provided for in mi..r_

Kules 587 to 592. if anv deleudant in the action or by

oounter-elaim makes default in delivering a defenc,- in the

action or to the counter-claim, t., tlie case may be. tlio plain-

titf in the action or bv counter-claim may, alter caiismt;

t!,e pleadings to be noted as closed as to the iitirty in detauli.

move for iudgment as against such defendant either before

or at the "time judgment i. applied for against the otliei

defendants, and such judgment shtill lie given, upon the

-tateiiient of claim or counter-claim respectively, a, the

Court mav consider the plaintiff in the action ov by cmuler-

tlaiiu respectively to be entitled M. e.'U. Kulc- .-'.. .•.'^.

lUiles S3 June, 1894. 13.50. iniith'li;!.

(>) miere a judgment is obtained under thi- Rule against c.,.,.

auv defendant after a judgment has been -ipied agamst

Hidi defendant uuder any of the precedinj; Kule.. the costs

of the signing of one judgment only shall be taxed unless

othenvise ordered. Xcf.

Ilie lirst clause of this Itiih c.mtain- th v
the former Riilet '21. TiS. and iu adJitiou lH"

obtainins jtidgment on a o'liunei-rlaim to ivlticli no •l"te"'.;

vereii. The oonstructiou pliice.; tmou l-.Hi;. l.ole« < 1>>' i o|

(.111 which the former Iliili. TJT. T'-'S. iveiv bn«. "
'

"

l.laintiff in tlie liillrt incliiil.-.l a lilaiiitilf ly .

Maeaulau. 1S91. 1 Q- B- 221.

Before a case is set ilown on motion for judgment nn.ler thi?^

il... oliicr with whom cases are set il.nvii is rei|Uireil to s

lir.-iiniiniirv iiroeeedings are resnlnr. so that llie aitioii ^s^

tion to beset down as asked: see not,- to Ruli OOI). p. il^-').

lietendants who have Sled no defence are not entitleil to notiw

of motion for judgment, unless the Court or Judge

it. s,H. KbIc 586.

Where the ulaiutiff hy his .statement of claim lias materially

iiis claim as indorsed on tlie writ, it ^oiild se. lo i.. i'e proiui

ivisK.ii- ..llljnn.'il in

villi's .'xplicitly for
- Mi.

ain. 31 c.

; that the term

.l-.hiim; ./'.I..- \.

that all

a i-.iii.li

' otherwise oril.'fs
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Kttl«6N. UDlest* rue il««f«-iutHm biiH l>wu tsvrv^d with Ibf nUtMiieut of lj uui
he should be aotitied of the motion ; and u only th* itatemt iit oi
tliiim will be before th« Court on a motion for Judgment ii ^u..n\\
be the duty of the plaintiff to inform the Court of auch vaplatiou it
Iviuir ft well undemtooU rule that on all es parte applications thf
utmciHt cnndour muct be obw-rved.

On a motion for Judgment In default of defence, a plaintiflf will bv
toutined to the relief aalted by his statement of claim ; thus, whtrt- bv
hia statement of claim the plaintiff aaked for speciac perform lun:,-and ancillary relief, but not for any declaration of lien, upon mu[i„ii
for judgment ax in default of defence, it waa held that the plnnnff
could not have a declaration of lien: Tacon v. Xationat Stu„d.i,-,i
Lan4 Co.. 50 L. T. 165; nor a resciuion of the contract: HU„„- v
Smith, 35 Ch. D. 188; 56 L. J. Ch. 871.

Where by the statement of claim, in an action for apecitic u.-rinnii-
auce, the plaintiff craved leave to refer to the agreement, auii ihn
property did not apptar except by reference to the agreemem, it was
held that the allegations were insufficient, as nothing beyoud Oih
statement of claim could be looked at: HmitK v. Buchan 3tt \v w
ti31: 58 L. T. 710: FaithfuU v. Woodkif. 43 Ch. D. 287.

If a statement of claim against a married woman on a contruLi
made before 13th April, 1897. does not allege the poMCMsion of sepu-
ate estate, no jucUmeiit tan be Kiven : Tciku v. (JrifHth 36 W K
1)6

; 57 L. T. 673 ; see notes to Rule 11»9.

Where plaintiffs claim was dismissed by interlocutory o-ilcr il,-

fendant was held to be entitled to proceed under this Rule for juU^
ment on his counter-claim: Higgitui v. Scott. 21 O. B I' 10 R,,i„;'i,
V. Buoth, 1893, 1 Ch. ?S2.

Where no defmce is put in to a counter-claim, it is only by luuUnu
that Judgment can l>e obtaineil. evtn though the counter-claim !» lu
respect of a debt or liquidated demand : ./'men v. MacauloM iv.n
1 g. R •J:1\: iH I.. T. r,i'i.

^'
'

Where a part of the plaintiff's claim is for a debt or liquidau-i
demand, and the balance is an unliquidated demand, and a motion i-.i

Judgment is u- >je, under Ruh- ."tlt3. in default of defence, the ('..ik

may, in its discretion, refer the action to one of its offif-ers to uik.
an account of the amount due. and is not obliged to ftive final juili;

ment for the amount of the liquidated demand : Charley v. Sheph^ni,
1892. 2 Q. B. 622 : or the Court nuiy on proof of the claim by
affidavit, give final judgment for the amount claimed, without ii

reference: Robertg v. Booth, nuttra. lii Outario, however, it is <>i»-u
to a plaintiff to sign judgment under Rule 587 in default of dt'f.'U..-

for that part of the claim which is a debt or liquidated demaml -.f
Rule 587.

Where a defence is struck out for non-compliance with Rulua .n' !>

examination, or with an order to produce, under RuUia 454, 473. ili.-

defendant is in default under thip Rule: FisK&r v. Hugkca 25 \V
R. 528.

Proof by affidavit of the allegations contained in the statemfut <ti

claim is unnecewnry : see Rule 586 ; and see Williama v. Brweo. 'SJ

W. R. 713: 17 C. L. J. 478; Ripley v. Saicj/er, 31 Ch. D. 4-M:
Jonea v. Harrig. 55 L. T. 884: Wilmott v. YoMJtg, 44 L. T. 3;J1

;

Montagup v. The Land Corporation of England, 56 L. T. 7^0 : /*•

Joiigh V. Sewtiian. 56 L. T. 180; Webster v. Vinoent. 77 L. T. Ifi"

:

B'lylt^/ V. Smrle. .'15 W. R. 4«H: .Vi L, T. 3IW: and Gran v. RuLTt^.
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;}2 »ol. Jour. 322. But under tbv corrn>poD<liiiK IrUh Uul.'. it liUHKiUtMS.
b*-i-u held ihat wlwre the plaintiff's title (lep«n<)K ou (l(H>utueiit8, be

miut produce and prove tbtm : VrUford v. Uoiiii. 15 L. R. Ir. 83

;

hut **• >>Hiith V. liHrhait, ami I'nithfuU v, W'u'kIU >i, nufirn. p, 7M.

Sanhlc. it would be open to a defendiint in defniilt of defence to

api>^nr on the motion, and contend that the !4tatfm*:iit of claim \\a»

Iik! in law: see Qrvig v. Cfreen, 6 Or. 24(»; SoaHo v. Baririck. 7 Gr.
ItJl.

As to Judgment in an action on a bond which is iubject to K. 8. O.
IS'iT. I'. :t2-l, s. 4. eee notes to ttulv .Vfl.

TLf Rule was applied in Re Smith. Bndaon v. Smith. W. N. 1876,
103, wliere one defendant madp default, and the others iidmitt»'d the
pluiDtiS's claim by their defence.

Ill .\iiliiinal Fruvincial Bank v. tloang. 51 L. J. Cby. 07: 30 \V.

IC. 177. the defaulting defendant wait an infant, and the action wait
**! (Idwn iiuder Eng. It. 1875, O. 19, r. 17 (not adopted in Ontario),
fur trinl a:^ iik'ninst him, and on motion for Judgment ngninst other
(icfenilnnt«. The practice in Ontario is. without express provision,
tlip -nm.'. Si'p also He Fitzwntir, -,'2 L. J. Chy. 83; fiardner v.

l,i[>linf/. 33 W. R. 47S.

Wliere a liffeoce t<* put in Iw-foro a motion under this Hulo is made,
see tK'liw to Itulen 243. 24ti, and 25(t.

ImliT the English Uuies a motion cannot In* miide against one of
iievenil deffiulantB alone unlesH the cause of action b*- si>\>>ral)li', luiii

It wmihl seem that this Ruir must be undtrstood to be sitMJert to that
limilaiioii: see lernev v. Thomas. 36 W. H. 398; 58 L. T. 20; Mao-
Millan V. Au'itrfiliaii 'frrritorieii. 7'1 L. T. 1M2. and note to Kith 586.

Ill a case where several persons joined as plaintiffs to restrain the
iiifrimreTnent of rijrhts of pasture to which they were severally en-
titlwi, the defendant counter-claimed agninst thp plaintiffs and seven
third imrtiep. to restrain tlie frection of renccs on the land in ques-
•jim. jud/iment by default of a[ipeaiume nijain^t the .-even tUird
parties was refused before trial U'caiise. awuming them to have
h.i-11 iiroperl.\ made parties, ihf tiiiis.- of action acainsi them was
tiiit .''.vrrnb](r from that nKainst the plaintiffs: I'rrmn v. Tlioman. 36
W. i: .'[US: .'-8 L. T. 20.

I tider thf former Chanrery PraitJce, where a bill was filed against
a iiatentH'. and his vend**, impeaching the patent, and the veiidif
alloivi'd the bill 'to be tak.-n pro vunfeKsu. the plaintiff failing to
eBtahlish his cn^^e against the patentee who defended, the bill was
dismissal as against both defpudants. thoneli without costs as to the
vrndpp: McDi-rmutt v. \lrllrrm«itl. 3 Chy. f'h. 38; and sc.' Tucki>r
V, li;!iir. referr<»<l to in ri'>te i*> flulr 7\Hi\.

Thomas. 1892. 2

Costs.— I'pon the motion for jiidgnnni tln'

Huh' 1130, in the discretion of the Court: Vnu
I'h. 134: m L. T. 575.

Clause 12
1 of th*> above Ruli provides for the case of jiidpmcnt

hnviHK l)eeii signed by default as to some claitu'^. n motion for judir-
tiiem hririK neces.sary as to others. The costs of <i::iiins a judimipnt
f'v default in such cflse will probably not Iw allowed unless the
liiu-iicy ,if the case justifies the pinintiff in nnt delayine until a
niiitioii for juilgment can he made.

M.-50
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CONtfOLil'ATED RULES.

Htt4 \\-heTe i^sue^ arise other than between pUmtiff

ings may s«m just. ton. Rule .9i>.

- , r...r ^v Pnrcii'E IN Mortgage Actions.

,uf„u,. and no ^etence . set up .h a t on .hal^^^^^

^^ ^^_

exetuuuu
_,:,,„ i,;„, to iudtrment, may mo\e lor ]uag

hifnnts and the other defendants' solicitor, ^i an>.

Rule :i:.

•rnken t."m l.'hy. O. 4S4, M3, MB.
r.,„„„,.. a.

-rw. BuI. enable. iud,me,,t <" ,"- ^Teti "rS "ut wW"

a„j. of the adult defendnn. ,, a I

»;"_;_;,,,J,„^ j„j,„,„, ,b„uld be

not so fouiin. It 18 nec*f»sarj luo
io p n 264

«.a(h' in Court: U-flrnocfc v. Pncur, 13 P. H. M*-

,„ ,„d„„eu,. tor foreo,<»ure a«au„t mf.n .. a *r >,, ,h . =au
^

„u,t „ill be inserted :
3/clh.r v i ortcr. -^ "-^-^ g p „. 4a. ; .l/«i,-

-'»V''-i-Vv'':"."°"„*i;he-hn„1- order mu.t alio re.erve a day to

:b^':^u«.%f;or™^,»^ti;:^";i^r'r.^°ir''r::..""

tvvomy-nne years, tb^^ do. vTitb n
• ^ ™ .,

.

j,,,„„ 5,11 p^.. V27.

""to tbi. court ,ood ™'«« •";',,"," judgment, for .ale: nor in

No day 10 sl„.w oau.e ., re»..ned '" ""«™
p„,^, ,. p„rt-e.-.

iudltments nt-ainst infant tni»te«-> of real estate ro.

rS D. 22!. and '•'^ »
'''';;;'"'"i''?„\ i.'^^rr^emptlon of land

Tbu.. in a redenml'on suit
'^^f

»",,'"„"'
'|,!„,„,e in torn., it wa,

ronv„y,^ t" th,- infants ancestor
1'^J^f /"^J^.'^^a ;„ ^h, d«re»

beld tbat no day to »!>'"•

"J^^'/''""/;
,;,',/- Gr. 532. As to de-

directing a "•™7„^"7
i,,^; iVoaus • efseton. 5tb ed.. 82S, 830.

tonces open to an infant snenins. i.n.



JllMJMKNT ON Flt.UiU'L IN MoUiXJAUt; ACTIUNf*.

Where a df-rpf (or forefio^m*; wan uaili- ngaliiNt tli(' BiireHtor, wUn
(li«l before a iiiifll onlev \v:i« oljtalue'i. it wut imiiii'.naiiry i.t r«'«^r%"''

a aay to ahpn cau"*- iu favour of intant hf-irn nf the uutrtgagor. a»
td whom the uroofiMms weiv revived: /iHtkirhiiii v. IUvkioii. 'J ('hy.
t'h. 'S^^, Yaunge v. C'orfcrr. "(J L. T. Jour. 247: aiitl infant imrtif*
under surh i-iKumMniicen rnuit! v\ut m-t up a dt-fi-no** which tlieir

nnce^ti r- lii„| not «et up, nnlein lit- hail bp»?n prevented, Ity frnuil, or
iiii»iake. from plendltig ir : Burli- v. /*i/wc. J Chy. Ch. 193; but now
iiiidtrr aucb circumttauces the estate of the mortgagor descends tu
bit personal repreientative: It. S. O. < 127, i. 4.

Formerly where infantn were defendants in an action for fore-

tl.mure before juilKniciit. the ("ourt would direct a referiiue to th.-

Master, an of coiirw'. to imiulre nhetlier a sale, or foreclo»ure, wnuld
l>e the more lienebcini for the infnnt.- nod direct a sale, or fore-

closure, airnrdiiigly. i.r it wimld ili-i<ru'ine the question, nn Hie
luotion for judgnieiu. if nttidnvits were prothiced or tin <iiinrdiaii

ait litem consented to dixpea^ie witIi the reference on that point;
liudh-ii ^'^ Beray. 13 (ir. 141: bur se,- iintham v. DaviM. '1 i'\i\. Cli.

-'4; and if a sale wns directed t>n tlit- application of infant defen-
(lonts, no deposit wan reiiuired fnnu tli^ intiiut« : Dutik t.f I iipn- Can-
tiJii V. Hcott, Gr. 451: Luimi.-,,,,, v. Fil:;itnihl. Gr. JTl : but see
Wi.'iU'rn Canada Loan (.•->. v. Ihnn-- . U V. It. TA~. Whether a per-
gonal repre« utatlve of n (imi'^f.l m .rtffiigor would be entitled to this

relief, where infants ar^ bent'iicinlly interested in the equity of r*--

demptioD, has not been thu-> fnr deterudned.

Where the judgment dir.-<i>. n'! inquiry whether a sale or fore-
ilosure would be more iK'ii.-tioiiil , iii(;(!u Uefendnnt>i. if th-- Master
omits to report on that pi. int. ni> Uuni ord.r can be granted; Kilinii-d4
V. Burling, 2 Chy. Cb- 4S.

rl.'lal fur

infant.

lirfitH a>

1©6.—(1) Where ti'e writ has l)eeii indorsed, as provided j

I'V Uule 1-11, and t1u' defendant ffiils to appear, or hy his I

^Iatenlent of defence jidmit.* the execution ff the mortgage '

and other facts, if any. entitling the plaintil! to a judgmeul,
or where the defendant disclaim? any interest in the iiuirt-

^a^'i'd premises, or where no statement of defence is deliv-

ered, [or where notice i? fiit-d iuid served disputing the

iiiiiuiint of the plaintiff's claim "uly, ..r where in his appcar-

iince the defendant state- that he disputes the amount of

ihe plaintilF's chum only], the plaintiff may sign judgment.
in wliich may l)e included, ^^iiere claimed, any relief for

which a claim mav he indorsed upon the writ under Rule
Ul.

i'i) The reference in .-luh case-, when required, shall be
tn the Mut-ter in Onlinnrv. or a Local ilaster.

(3) ^Vlioiv the indorsement on the writ claims fore-

clo--ure. and the defendant file- ji notice rennirinfr n *ah'

and a certificate of the ilepi.-ir of the sum of $S0 as required
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I

EitotM. U Kule 381. till, judgnieot «h.ll W- for «.le, together vvUl,

.uch other relief, if auy. a. the pl.intitl i. .ntitU-l to, upon

the inJorBement.

U) Where in 'hf delendniifs nppearftnec or otlitr«i,e

a notice disputing the ainoaut of the plaitUtfl- elaitn o.Oy

i, HUM, the defendant filing the .ame «hall be entitled lo

toiiT dav,' notice of the taking of the account. \Vhere n..

reference a. to incumbrances i:. desired, such ««counl i.u.>

betaken by the officer signing judgn.ent; and where »

reference a* to incumbrances is desired, then by Hie Mnstir

to whom the action ie referred. The finding of the olhccr

taking the account as to the amount due "n s.pnng judg-

ment shall be subject to appeal to a Judge In Chamber-

in the manner pre«nbed by Uule W. and such oll.cc-

shal' have power to direct a stay of prmeedings untd tlu'

time for appealing has expired.

(.->) Wliere a reference as to incumbrances is directed,

in a case where a notice disputing the amount of the plain-

tilT's claim ha» been filed, the judgment shall direct that

\hi- defendant filing such notice shall have four days' notice

of the taking of the acciuint.

(ti) .\ judgment mav he signed under this Rule, whether

the defendant has been served personally or otherwise; but

where the wTit ha« not been personally served, the daiiii

of the plaintiff shall be duly verified by affidavit, which shall

be filed with the officer taking tlie account. Con. Rule 726.

Rules 23rd .Time, 1S94, 1349. Rules 1 .Ian., 189(!, UTH.

KoundPii on Chy. O. 4;!.'i. 1MB. <>*»

Tbit Rule OK now framed (»« thp wonts in brnckMs and clauM 4

nnd r.) romnvfs the difflmlties wliicti .Kiasioned thp dtT'"'""!'
"'

Mahony v. H„rJ-i.,.. 14 P. It. 117. nn,l file v. A,„„Aurn. 1, P. U. 1 ;

and mb.tai.tinllj rMtorp. the former Chanrerv i;™f"«•"".
«J,

,«'5,'5!',

,00 TrutI d /."0» V. .l/cC.irf»v. H' <- I- •' '^•'<- ' < . »•• T. i6n
.
Perl

V. irUfc. 11 p. R. 177.

.V motion tor judgment was hel.l I., he „,.c..»ary. where cost, ot

ni-oceeding under the power of sale and money, ejpended for T,-T.ixn^

we^laime,!: U.,Jlc,r.l v. .Vr,/,„
J.

V. I.. T 4H
:
or .mmed.ate

foreclosure: (liUnu v. Uffnmmoi:. '> < . 1.. '• «'

It will be seen that this Rule rciv.-rs fiv<. rlnss... of rases.

(fll Wliere defendant does not iippeai-

1

(i) Where the defendant by his defence admit, the mortcni.-.' iin.l

other facts entitlini! the iilaintiH lo jii.l.'menl ;
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Hi

tbi"

thtj Jmigi'. lii '..nil I

.irmntroiig. 1) V. K.

lunutlcit. or ptTHOUK

1r> \Vh«p the (IvfMiilttiit illMfliiiuin nuy inltrixtr .
ii > rr i ruii-:...' .luk W

|)r«ulMa

:

( d ) WbfTf DO ipt'mcf l» niot

:

(ti Or wliiTP nnly a notlct* dlvputinf ttM aiuni .; rtii"

Ic U nm Df-mxary that all tho ilpfradBDU «* tiM >>•• <

l>.Mttlon. in order tn Mitttl* thH plaintiff ti> .1
ul«mei<-

Hule. it t* iiufnrii>nt if they at) roiut- wilbiii on»» -i' "iIk !
' !- .^^

(•InMf'K nl cnRM nliovp mentlmtHl: and tlif Judjm^nt kI.uh; »• tuip'

all of tlw defenilnntit and not nsntnat lonn^ only: «s \fcl.tn'ih'i» \

Nteteart. 1 O. I.. U. 2Un.

'.VbtTe the writ i« iKmii-d frnm n loral office.

Iw «it»red ill Ibnt lomi otncf :
f'Aa»ibt-r/iiifi

-J12: and nfe fftiffa 15, it'JH.

Where nny of thf dtfiiifliuiiM ni-i- infnntu,

of unaoand mind not «*i» found, jndgnieni <-annot be ohtahitd umlt-r

thiA Rule, hut in the rntw of Infanta it may be obtained on motion

in ChRmbMn: aee UuU- TAt\ nud iii Ihp c««e of lunaiiot, etc.. a motion

in Ctiurt i* nerewnry: Warnock v. I'rieur, 12 P. H. 204.

For formn of judgment, see Appendli, Forma Not*. 153, IW, 153.

The^e furmn require uioditlration according lo the natiin- of the nUef

claimed in tin- "rit. Sp.. M. & L. FoniiH, Vw. s<14. Si;.'. ntid S7.".

Where thf writ Imw nut |«.cii utitflriently Indnrseil with a wtatt-nient

of the r»-lief claimed, nccordhiit to the form prewril>«'d hy Rule 141,

it would s«eem that tlK- ntticer nmy iirnperly refuse tn enter jiidirment

MU ;»r.rrg>. : Fhcrill v. rorhcM. S 1'. H. 4m.

In a foreclosure action. «hf re tlic mortgagee applies for judgment

ni defnult »t ni'i'«'«riinci'. ..t .I.'tHiifi-. not only for foreclosure, but also

for ft iieraonal order for paymenr. the indorwmenr on the writ, or the

xtalement of claim, ought ti> contain an eiprew nuiement of the

cii\eniint u|Km which the order is clalmtd : Law v. Fhilby, 56 L. T.

L':!(i: :t."> \V. U. 4(U: and see Form No. ft (c), (11. k L. Forms. Nos.

A" to the form of judcment. when immediate paynicnt under the

covfuaiit for puymtfut i* denired. a» well an the usual judjtuient for

fiirediHfure. see notefi to Uuh .'ITS, MUi>ra. p. !^\

I'nder Chy. O. 435, on which thiw Rutc is mainly founded. Ir wu/'r.t«ip«

lifid that the Rpitistrar was Itound lo iMue on f>niri,,r the 'l*"*''"'^}"^',!','^,',''"'-

nhicli the ('»>urt would it!<eif make upon a hearing of the cause pro

cnffto: Kirkpatrick v. Un,nH. 22 Or. 04; liurU v. Tuinx*. lb..

!I5-. but extrnordinnry relief cannot lie (rranted liy judpiient on

l,rtrrii,e; thus, an immediate sale, .ir foreclosure, without appoiniinir a

ilay for redemption, cannot hf granted, even tliouirh the relief be
^^j^'^''!;^'

rliiimed by the writ, or statement of claim: Patrn v. nint. 48 L. J. relief om
(hy. t'AHl.' To obtain ouch relief, a motion for judement in Tourt un-u'rnnted.

iler Rule f«W i« nw-fssary. On such n motion, however, sp.'cial

CroundR for iniTuediate f.irwl.wure. or other special relief, must b*'

shewn though the defendant has not appeared. otlierwHe only the

ii-'unl judjrmeiil will l»e civen ; MrrrAiih v. MfCnhr. l'»tti .Tnnunry,

issi. Boyd. C: «e also liorth of Scotland, elc. v. lU-nrd, 1) 1', U.

:.4(;.

Formtrl,- where no appearance had been entered the plaintiff could

tiot, tiDbisS he sc-rred the sta^jv-^^nt <^f claim nn thr defendant, en-

larce by if the scope of the claim imior^ed on the writ : and on mo-

tion for jmlenient accordinc to the tfn ns of relief claimed in the state-
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Kill* 696.

I iiUrlc la-

tere- In-

junction
ninnot l>e

ment of claim, in tlefnult of apiiearnnce, the uflunl foreclosure juitg-

ment only was given when that was the only relief claimed by the

writ, notwithstanding that bv the statement of claim additiomil re-

lief WHS claimed: Law'v. Philhy, 56 L. T. 522: 35 W. R. 45H: see

also i'cc V. Bell, 35 Ch. D. 160 : but ?ee now Rule 244. and nut.- to

Kulo 5U3.

Where the defendant is a married woman, and the writ is indorsed

with a claim for isecution against her separate estate, wher^ the

.pn.H-1, .-t
action is founded on a contract made before 13th April, 1897. the

^oni'ii'iueH indorsement should allege that she had when she made the contnict

sued on, and still haa, separate estate, and when the writ is properly

indorsed judgment may be signed under this Rule: yeabitt v. .Irm-

airong. 14 P. R. 366; R. S. O. c. 163. s. 3 (3). This allegation is

not necessary in tlie case of contracts made by a married woman
since 13th April. 18J)7: see R. S. O. c. 163, s. 4.

Where the plaintiff had obtained an interlocutory injunction, it

was held that it could not be continued by a ^irv'nif dec'ee ; Kimj v.

Freeman, 1 Cby. Ch. 350, the power to issue decrees on ; niripc being

confined to simple cases, where the ordinary decree- i- *jrecl»Jsr.p,

or sale, with order for payment and delivery "f possessinu. wns all

that was required. Thus, where the defendant answered admitting

the mortgage, but denying an alleged agr^'fmeut to pny an increa^i^d

rate of interest, and set up ft tender, and claimed costs, it \\ iis

held that a decree could not be granted on prtrcipe. Nor could a

decree issued on prirriitc in such a case be amended in Chambers, by

inserting a direction to tlif Master to inijuire ns tn the alleged tender:

tfr,«j, V. Vadcr. 3 Chy. Ch. 230.

BefcTence »i to Incnmbranoa*.—The plaintiff must determine

for him*ielf whether he takes a judgment with a reference to rli.'

Master as to incumbrancers. If he takes a reference, unnecessarily,

he will not be entitled to thf costs of it: Hamilton v. Hoxcard, 4 Gr.

581 ; Purdy v. Parka, 9 P. R. 424. If he omits to take a referpnc^^

where one is necessiry, hi» proceedings will be defective: see '' ''-

greaa v. Vraicford, 12 P. U. tiTiS.

Where a plaintiff had taken judgment without n referenc*". and

after the mortgagor was foreclosed, discovered there was an incum-

brancer, on an interlocutory Hpplieation the judgment was amended

bx directing the usual reference as to incumbrancers : ^Villgres9 v.

Crairford, 12 P. R. 658.

VarytsK Praeelpe Judgmeu*-.—A ilt'Croe pronounced pro cou-

feaao or on pracipe, might be varied, or set aside, on motion in

Chambers, without rehearing the cause: see Kline v. Kline. 3 ».'by,

Ch. 7!t : y'tlkf, v. Vandyke. 17 *ir. 14 : and the same rule applies to

judgments on prdcipe under this Huh: Trunt a- Lfion *'o, v, Mc-

Carthy, 19 C. L. J. 188: 3 C. L. T. 266.

Statute of Limitations.—It has t)eeu decided that a defendiini

filing a disputing nnt^- in a mortgage suit iiiiiy on the taking of tHe

accounts shew that the Statute of Limitations applies so as to prevent

the recovery of more than six years' arrears of interest; Hi ly/tf v.

Uoryaii. 1 Ont. \]>v. 6i:?. overnilinp the decision reported. 24 Gr.

4."»:. But the statute must be pleaded if the defi-ndnnt wishes to set

it up aw a bar to the suit: Cnttn'inrh v. Vrriuhnrt, 6 P. R. 28,

expi'iiiied. 1 Ont. .\rp. 616: sap !\\m notes to Rule 4(>2.



COXi'ESSlO.N 01' ACIK)N OK Jll>Ci.MENT. -.^^^^

DlicOTeTT.—It was held also under the former Chancery P™c-"'ji»,„

tice that a dtaputinj note wa. not an an.wer. and therefore Gen. "'»«»•

Order 134 (see Rule 464) allowinj a defendant after answer to

obtain on pracipe an order for production, did not apply :
BicAdriiioii

V. Beaapri, 2 ChJ. Ch. 54.

4. CONFESSIOX OF ACTIOX OR JfDGMEXT.

5»7.—11) In actions for the recovery of land a de-n.^;;-^^^

fendant mav, at anv stage of the action, confess the action. ™,ii™

'

in whole or in part, by giving notice to that effect accord- „.<..,,
.,^

ing to Form 55, whereupon judgment may be signed for liJVi,",,;,'

possession aceordinglv, as to such defendant, with the costs ^;!;»"

occasioned by his be'ing made a defendant, and as againsL i"°i"«>

the other deiendants. if any, the action may proceed in the

usual way. .Vcic. Sec Con. Hules 730-733.

(2) Where the confcr-ion is not by all the defendants a

writ of posession shall Apt be issued tmless directed by the

judgment against the defendants who liavc not confessed,

or bv order of the Court or a .fudge. Xeir.

5»!*. Final judgiuent upon a cuijnotil uetionem or war- -I'jo i.i.ia

rant of attorney to confess judgment given or executed be- o,;,„„.r,.

fore the suing otit of any process, may be entered, and where

the amotmt does not exceed $000 the judgment may be entered

in anv County Court, unless some particular office or some

particular County Court for that purpo.-e is expressly stattd

in the eogiioiit or warrant. Con. K-ile 733 nmfnihd.

With the exception that the nniount named

ilifferences between this .lud the former Iliilf

nils formerly .WO", the

T:;;', ure merely v<^rbal.

5tt1t. Le.ive to enter judgment upon any coijnovit or war- Leo™ to

rant of attorney more than one and less than ten years old, w'lti'i. iij

shall be obtained by order of a Judge, made f.r park, and if ,;'l„"','tTli

ten years ^;ld or more, by motion upon notice. Con. Rule

734.'

Taken from Itule T. T. 1S.V., ^7.

See note to Rvte 601; an<l see Rutn 34S. 355-3HII.

\ motion under this RnU^ would seem to he lu-operly mafl*- in

Ihambers: Bindley v. R«l>iru. 17 .Tur. 4411. Leave to enr.-r judg-

ment was grnnted where th.- witness to the . oiuovit lind left the

Frorince; King v. Robin: Ta.v. -".ill: C/.ii! v. Latli'iin. 1 1 . c. i). B.

4VJ; iind also in a case where the r:<i',ni^vit was seven years old. upon

.iliid.ivit of the plaintiff, that the whole amount was still <lue. nu4

rhal hnvinc r.'.eived a letter fnm the I'.pfendant ho l>elii>.»; lii.ii to
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Rttlw ^ ^till alive, tUouffli the affidavit failed to state that th« defendant
too. Ml either wrote or signed the letter: Oliphant v. i/oUmn. 4 U. C. W- U-

170: but it was n-fuaetl whert* the vognovit was iifteeu ycai'& oUl,

and it appeared that the plaintiff had once acc^ted property from the

defendant, and discharged the action, though the property proved un-
prcMluctive: Grant v. Mclntoah, 4 O. B. 184.

Conlet-
loiis and
coynovitt

reiriftettd.

ttOO. No confes:iion of judgment or co(jnovit actionem

shall be valid or effectual to support any judgment or writ

of execution. unle:)5 within one month after the same ha';

been given, thu same, or a sworn copy thereof, is filed of

record in the proper otKce of the Court in the count} in

which the person giving »uch confession of judgment or

cognovit adiorem resides; and a book shall be kept in every

such office, to be called the Cognovit Book, in whicli shall be

entered the names of the plaiiUif! and defendant in every

such confession or cognovit, the amount of the true debi or

arrangement secured thereby, the time when judgment may
be entered and execution is.-ued thereon, and tiie dav when
such confes.siou or cognovit, or copy thereof, i^ filed in the

>aid office: and .such book shall be open lo inspection by
any person during office hours, on the payment of a fee ot v*0

cents, ((..n. Kule '35.

Taken from R. S. (). tS77. c. W, ><. :>97.

When jmigment has been signed .-.u the coynovit b*>Core the time
limited i*> tliis h'uh fnv iW'ms it has flajist'il. it need not he IiIitI. or
entered in the rn,i„'.nt book, as rwmired !).v this Hnle: C'ltnmncial
Bank v. i'h irh<>-, S i\ P. ISl ; A.rmoMr v. Carruthers, 2 P. R. 217;
MvUan v. stuurt, U V. H. 367.

ImmnttTi.'iI fliscrpp.nnrips hptween tbe oopy tiled and the original,
do not invnlKlatn th.- rogtiuvit: irvn, v. Haw. U. C. L. .1. W; and
-ee fihnrp \. MvUiury, 38 Ch. D. 4J7.

0O1. Nn warrant of attorney to couless judgment in

any action, or cognovit aciioiient, given by any person, shall

be of an} force, unless there is pre.sent some solicitor on
Itehalf of such person expressly named by him, and attend-

ing at his re.|uesr. to inform him of the nature and effect

of -^uch warrjint or cognovit. l>efore Ihe same is executed,

which solicitor shall subscriiie his name as a i\"itne^s to the

dut^ cveciition thereof, and thereby declare himself tn he soli-

ctor fof the ])erson executing the ^anie. and -rate that he

•iuitscriljes as such solicitor, and in the atHdavit of execution,

the iittendance of >ucb solicitor, and the fact of his being

a subscribing witness, shall lie plainly stated, which athdavic

and the warrant of attorney or oijnovii, shall be filed at the

tiii.i' of cntci'ing judgment thereon. Con. Rule Tllil nniriulpd.
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Taken from Rule T. T. lb,->U. JC, Rul

The differences between tliis and tlie former tiulv Tyu nf'- mei-fl.\

verbal.

A partner canuot give » vjyuovit so as to bind lii»; lirm u itliuiu

M)e<'ial autbority : Holmi \. Allan. Tay, 14S : Uuif w Ciiiiicr"ii. 1 I'.

U, 255; Joyoe t. MMrray. M. T. (i Vict.; but wb^-u tbere Im eviilciic-

of assent on the parr nf ili'- other partners, '.lie cvjtiovit will I'imi

the lirm : Brown v. t'i/iymara, 2 f. U. 205.

Oue of several eset-utor^ caiinat. witbom L'spifss authoiiiy, giv.- ^i

coffnovit binding his to-f-xft-uior : and a judgment entereU on such n

confession will be set usid-* as to ail: ''unitnercinl Hank \. \\ijo'iin1\.

21 L. C. y. B. 002; and see lathury \. .Utbury, lH»b, 2 Cb. 111.

A relicta verificattonr was not wnliiii the Uulr 'p1' T. T. 1>>-'*i'., 2ti.

and did not rwiuire to be veritied by atfidavit: LakiM v. /-rti^' (
.

tl

1'. 11. 2»T.

A cojjnuwif may be executt-d l>y lUi' solicitor of the party giving it.

liichinond v. Proctor, 3 U. C. L. J. 202.

An iim.'niticated <(dicitor may iittest : Holgate v. Ulight. 2 L. M. wi,

iV i', W- . but not a >olioitor'.> clei-k : Bunics \. lion/, l;iiru>>^. 12: ^;'''

/'flu^ V. Ciecver. 2 Taunt, 3tiO. uor a person not actually a siolieitor.

tii'jiigh believed fo be une : Watiave v. BrockU-y, 5 iK.wl, llJCi
;

lini

where the defendant wrougfuUy misrepresented a pers-'U t<. In- a

solicitor, the Court r-'fused to ser aside the judgment; f"j v-

'_iJi»noft. f. Dowl. r. C. "".2."; J' y.v •
. Bo<*th. 1 R A V. H7

:
the

plauinffs solicitor caiinui pniperly m-\ tor the 'tefciidaut : M'"«->) v.

Kiddle. '< M. & \V, 5i3 ; Hice v. Lmaicrf. 7 Uowl. P. C. 153; f'c-

ra«f V. Blurton. 9 l>o\vl. 1'. C. 1IH5: ev.-n though tbf tatter cons.>nt

:

Uvixf.n V. liuUon. 7 T. U. 7: /Vj/or v. Huain-. 2 U. & L. :t7
;

./rW V. />icA:cr. ." 1>. & L. 1: Ma»un v. /ii«W(e. S Howl. V. C. 2it7:

(.'oo;jiT V. Urant. 2! I., .T. C P. 197: Hirst v. Ha»r.ali. 17 Q. B.

;l.s;!. The solicitor must, in general, attend at ilie requex n( xh<'

defendant: dripper v. Jirialoir. H .\I. \ \V. 8<)7 : UUv v. United, 7

Uou-I. P. *'. 15:J. but the adoption by the defendant of a solicitur

pr**pnt. not being the piaiiitifl's s-'licitor. im miiitpr how procured,

is sufficient : Tayhr v. Mrholh. il M. & \V. ',H : \V>,lt"tt v. Vli^nidlir.

2 1). & L. .Htt2
; (Jdrer v. Woodruff'. 4 M. & \V. i;."('; (-,-« v. /*( -*.vo„.

:; r. C. L. .I. i:V2-. Urinson V. .^i/'T. 2 I.. M. & P. ^'»7; and «.>.

.l/(T(den V. i«-. 2 Ont. 4r»l.

It IR not necessary ih;n tlit- CMffwrif should hr read over n. ibe di- |

'

tfii'tnnt : it is sutficient if its nature and efftK-t !'' pxidaincd Ui iiiiu : ,.

Olirtr V. IVuodrofff. 4 M. & W. i;.'^): bui ih.' neglect of a s.di.!|MV

chusfii bv tlip defi'iidaiit in explain the instrument, will mjt vitiaf.

ii : ll'iitjii V. f'r„^t. 7 Itnwl. P. C 743: Cn»r v. «. H,v„jr, 3 l'. C L. .1

i;i2. unless lli»Te bt- fraud or cDllnsioii : TnM<'r v. A ('/".">. •'

W . !»1 : and sef Gocrw' v. B.wcf/. -' T'. C. Q.* B- tiJi;.

[i is ndvisabji' tn «t;ite in the attestation clauso thai lie- ;

ini'iiis t.f the liuU' liave been Cfimplied with, bni ihe attesuiti.it

liHt^n held suffiri*'nt. rhouph omituiii; to .stat.' ilint the solicitor

appointed by lli- d.'f.*n<lant : O/ir. c \, Uoo^/r-ff-'. 7 Dfwl. P C. KvS.

or was named by him. or iiti'Midf.! at his n-iiii>'si ; (in\t v. li'tX. o

I low!. & L. 422. and did ?.' t deehiie him to sub^srrilvf a- defendant'-

s.dieitor: Kn^iht v. Unxi:<. .2 1.. -I, 0. B. 203: Huh v, Krr>^l»nr. .".

I). & L. 410: /'/.t7?.>8 ^. ^/i?.'', 1*> M- *: W. 20*^: \m\ •<; y.r.mnl v.

Popplvtou. 5 0. B. 1^1: Hil'l-rt v, /f.,rf..„, 2 l'"wl. N. S. 434. Tli.'

M. A:

F^^fF^^nE^
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BulM following form oi atieatation has been held sufficient :
" iSigned by the

•08, 603. aliove uauied A. B. in niy pier^t-m*-. nod I (l^cliiie myself to be sulicitor
for the said A. B., and I subijcrihe my name as such hii olicitor "

:

s*-« <i,i,, V. Halt. IS L. .1. g. B. 12: Lulifard v. Thompson, 11 M. &
W. 411. The provision re»pecting attestation is for the benefit of the
Uffendant

; a third party cannot oljjc«_'t to a judgment on the r 'ound
that the rognovit on which it is euier^-d was not formally executed:
Chii>p V. ll,ii,i^. 7, M. & VV. 430: (,'oj v. Lduaiuls. 2 Dowi. N. S. 55;
nor to the want of an affidavit of execution: Potter v. Fickle, 2 P.
R. 3!H.

may'"w' •* t-'fff" *»'••( I may b*y t:iven in an action tlmugh no process has issued;
iriv^n Walton v. Hayieard, '2 O. S. 4t»S : Rule 508.
thouich iif)

iirootss J-he practice of taking cofjnovitu i< injt now very often resorted to
iM«Hi. since R. S. O. c. 147. s. 1. which avoids judgments recovered on

cognovitt yivfu by msuiveutf, for the purpose of giving a preference,
or to defeat or delay creditors: <?» AJpridcn v. Lev. 2 Ont. 451;
Martin v. .UcAlpinc, S Out. App. l»75. Tlie same result, hjwever. is

arrived at, by a defendant appeariuy anil delivering a defence and
then con>ientiDp lo an imiufdiate judgmeui : Tunwr v. Lucas, 1 Ont.
'i23, affirmed in appeal. 10th September, 1884.

Lefiv e tn The amplication for leave to emer judgment would seem ti '
t't?

enter jti^:: pro^rly made in CUamlter'* : Bauillnj v. Roberts, 17 Jur. 440. The

i*'^"l.tah!. 'I
^'^otion cau now lie made to the Master in Chambers, or other nitice'-

having like juri>«li<tii>ii. It is irregular ti> enter judgment witUmu
leave, when leave :< iie<.**scary : Joiuji v. Joinx. 1 D. Oc It. 558. When
the co&tio'tt is L*'n y>ars old, notice to defendant of the motion can-
not be di>'i>€nsed svitli : yirlmlus v. Mtrit, 1.1 Uowl. P, C. 101; Fletchtr
. Evcmrd. Ki L. J. <l. B. 44: iiut sep Vi-ufi v. Lord Lgniont, 8
'Owl. I', <', iC: \V.,rthani v. J ucl-: !> Howl. P. C. 3.3.x

Oniisflioii

of lohi-if >i

to .V,l|ll.lv

with Role

0#3. The pcTJOii wlio prepare-^ any coijnoiit or war-

ranr of iiTiorne\ t'^ eonl'e-- judgiaem. which is to lie ;ub-

jeet to any defeasance, ^hall cau>e ^uch defeasance to be

uritten -n the same paper o*- parchment on which th^-

cognovit nr warrant i> writron. -ir cause a inemoranduiii in

i\TitJng to be inflde on .such ronnovif or warrant containing

the .suhstanee or etfect of such defea-ance. Con. Rule T3".

Taken from Uule T. T. lS5(t, 2».

The oCii:*-;i'iri fit a solicit-'-r to comply with Rule tt02 does nr>t m-
validiif'-^ th>' iii-iniini'nt. but »ulij«'Ct» tin- solicitor to puuisbm>'nt. nn
api)Iication to ibi' Court- see i!kaic v. L'vuhx, 14 E«-it. .""H: Purtiidtj^
V. Fraaer. 7 Taunt, U07 : Suutiom v, Goodc, il B. & AI. 5ti8 : Untb'r v.

Barher. 3 Timiit. 4''.:.
: liu,d-l:t» v. Fottn; 1 Dowl, N. S. i;;4.

J. Mjtios vuh ..Ui»;.\!KNT.

II) On Surnm'irif App^iniiioti.

til'^'flimi BOS — I ) I Wli.rr the det'-iidaiit appear- to a writ -]/ec-

lu'i.n.jem.
|(,]|^. j,„inr...(l. iiie'.^r Ruie !:>>. ff.T) and tho plaintiff i-?

nnr 'iintlf-d tri .1 nidirrnfnf or ord*'!- tinder fhe preceding

I
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liiiles]. he may, on an affidavit nunk^ 'ny huii.H-lf, [(*) or by i««e«8.

any ther person who can swear po.-itively t.> the debt ur

.aiise of action], verifyinp the cause of action and stating

that in his belief there is no defence, move 'uefore ths

Cduit IT Judge for final judgment for the claim =o in-

dor>t>l. with interest, if any, and costs, (r) A copy of the

f.itidavit jhall accompany the notice of motion. The Court

or Judge, unless satisfied by affidavit or otherwise, [d] that

the defendant has a good defence to the action on tlie merits,

or has disclosed such tacts as may 1* deemed sutlicient to

entitle him to defenil the lution. may award judgment. Con.

Rule 739.

I?) Such motion may be made in respect of a cause of

action specially indorsed under Eule 138, though the writ

iiKV. also be indorsed witl- any other claim, and such urder

may be made in respect of the cause of action so specially

indorsed as might be made if no other ehiim were indorsed

on tlie wri^ of summon-. .A fir,

i.3i On any such motion any amendment of the writ

wiii'h might be ordeied on a substantive motion may be

directed, and judgment nuiv be awarded in accordance with

the writ as amended. Xrir.

Crimp. Ens. (1KS31 Ks. ll.i. ll(i.

(.11 Thes** words in tn-nrk.^ts nn> not in the Eticlisti Rule, (bl

'''lie unrfts in l>rnckets here are n.'t in the Ent'li-ii Unle. in The
Ln;.'Iish Unle no provide.; f.ir rhi... nnd thnt the iipi)liention is to be

be snmmons. The Rnles ar.- r.therwise to the same effect, except as

renarfls the provisions of -nli-^eerinns (2t and I3i. whieli are new
iinrl peeulinr to Ontario, aii.i "» y nnieh extend the operation ot' the

former liart of the Ritl^. and supersede mnnv cases decided under

the Hulr liefore the introduction of these sn'i-sections.

The Riilr as revised lia- made .^i slitrht chant:e in the procedure.

t-Virnieriv tlie motion nnthorizeii was for an oroer to siirn judKnient

:

under tliar p.oeedure IT was necessary first to olitain an order anrl

then «ipn ii .iudirmen' tlierennder. T'nder the present Ri//c the motion

is t-i lie one fo- jutiitnient. and where the jndpment i< trrnnted if will

be drawn up and issued in Cliamhers and will have then to hf en-

tered in itie proper otfi'-e av in the cmm' of other judirnients.

rM As to this provision: -... IMrhfieU v. ./oitca. 2." rh. D. tM.

F.V reason of the \vord< " or otherwise." it was held that the

inc m Hank of Mo,,ir,;il v. (nm.ioa, 2 'i- B. H. TiW, did not

:ind Thnt tli.-refore ;i plaintiff may ajiply for judpmenT under

/?»/. wli.re tlie fi..fenilant > a corporation : .s/i- h'nd v. L'liiih it-

ltd

appl.v
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Bala 60S. It Uhs Iteeu said that the power given liy this Rule is iuwnded lu

When RhU
^'* "^T* '*'«'d where it is shewn . -^m nu ackoowledgmeut by the de-

ppliM. tendant <>( the delit. or from otLir circumstances, that the defence
is only for time: Llofiil'a Uankiny («. v. O^h; \ Ex. D. 2t;2: Thorn p-

.y»u V. .Uarthall, 'JS W. II. ^liO; see alwo J/ii«ro v. Orr. 17 P. It. .%3

;

imd again, when rhere can be no reasonable doubt that the plaintiflF is

entitled to judgment, and when, therefore, it is inexpedient to allow
defendant to defend for tho mere purpose of delay: Jones v. Stuttr.
1*>W. A. f. 1114: see also Honk of ijinneaota v. Page, 14 Oot. App.
347; S-teithcnaott v. Dallag, 18 P. It. 4.">o.

Formerly where the nature of tlic claim involveil thi' takini; til

accounts between the parties, the Hulr was not applicalile: \Vfiliinfj-

ford V. Mutual t^ockty. .' App. Cfls. HKn h\n M-e now Rule 0(>7.

The right to direct a reference to take account! in nuw expressly
given by Utile *5i>7. l>iit even before that Riilr. in tlie case of an actinn
on a solicitor's bill, where it was clear that something was due to
the pininliff, the usual order for taxation was made, combined with a
jHiIfmient under this ItaU- for payment of the amount wbicli. as the
result <•( the tasHiinn hhnuld be pavable : Sitnith v. Edirardf. 22 Q.
M. D. 10.

Bpeciallv

inHnrsetl

iwWr JiuU

An HppliCHtion inuier this Huh i-au only l>e made where the writ
has be<>n sp^cinlly indorsed under Itulr 138, i.e.. where the claim is

in respect of the (musps of action therein specified, or any one or more
of tht'iii : see Rulr 13S. Whfre. therefore, the claim was upon a
crivcnant in a chattel mortgage given as a continuing security for
funir.' advances, and the writ was indorsed for the amount men-
tiou'-d in the mortgnce, and nu' fm- tlie various advances, and tlic

MiiM'T in Chambers hnd 'lire<'tf't judgrt-ent to be signed for a sum
less tiutu $2,.'50*'. wliicli upon affidavits and the deposition-* of de-
fcntliuir. Bpi't-ared t.» him to be liue, ji \vi< held on appeal that the
l^lau. tiff's clainj was not a rietit, or lin'iidaf-d d-'innn'i linrh' r \.

h'ii>'sfll. U v. K. V.',:). 442.

Where equitable rt-litf was riamied in dildition t" a liqaidHte<l

demand, that was formerlv a i»ai- to ; motion undT this Rule:
•*!•• UcCoUum V. M^l'ollvti. 11 l\ H. 1*; Ytfttman v. .\,,:v. 42 L. T.
"'J. and. unle^s the claims ar*- 'listinct and proiwrly severabi-', it

may stil! be n r^-iisnu for rcfuMi;-' an apidication under ttiis RuU in

>iuch case«.

The addition of any claim in tbi- writ which was not fnti'iMf 'd'

hfiDjr specially indorwd undt-r Huh i;i^ fi>rniiTlv vitiated tb'- \i (i-ile

ir.doiTt^niHiit, even as reg«rdi'(i I'laiui'^ uliji'li were p'ojM'rly rii.' -ub-
jecf of li

' -pfcial indcji-ei,i*ii!." hikI iir'.ented any motion for judg-
m»^t under this Rui^ "^ven in respect of the demand wiiicb nuprht. if

it Uad :-xiH':\ iloiif . i,HV>' litH-n speciallv indorse*' It'tUx v. H'oorf.

fmC I (J. p .iM Sh'lm (iold l/iai,;.; .,,. v. Truh»hu^'. ;,ii'l R^</- ii

V. Master. lWi2. i i}. B. rtT4 : 'Vj-^./hioh v. Rirrif. U I' U. .'.uT

:

S^.Jfu.^ V. SloifunI Id P. R. TS. 2*V4
: H<'lU>uhr ^. Ff'.ufh-'^ 1<; P. It.

]7- Chirk".*' \. inrati. IT P. It. 2'«;. Hur all ..f Ili-v,. ras- are in

eft'e*-^ =ui)eT»^ipd bv tb" ohs^ee' tiiadf ir th*" frjimine of :!!.• present

A "rii miiy now I-- " ^;iec-ially imi'T—

n

Ruh UV<. and ••^h'-v iaims aM> alsi. Uf

iinti .indgn'ent may ni*w lie oli'iiued as
dcrsed rnd.-r Rulr i;>. arA f>i'' .1' ri.-^ji m
afn>r as to any ^rhiT rlaiius

for /h.iu!-. .•miiiic within
added in tl,.- ind>ir.s«^ni''n<.

u- the claims spei-lally iii-

.' he pn-'-i-ed-i! wit^i there-
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\ jlKlKnwilt ll'I'V br obtumrt •(aiul "Ue ur m.ire of sevrrn] luirt- Bill* WS

ner« or other joint M»i>n mtaoat pTeventinj the fUiatit trom p>"-

ii-cilim ill thf a«me anion to judjment in tke miitimy w»f agam.i

rlie other JefendiiDt«; UuHcr ll'oic* ''o-« J'(». t'" > 'J'«ll'l"/I. M
Ort. App. a«5; »oe uliio •upi'i. p. 4:14. Kiiil ii/fi. pp. 7S1 nnil •^h.

\-i to a olaiiu foi- rert;v.Ty of land with other claims, se.. .S(«*n,«

V. >'lii«i»i;, 11) P. R. 1-T.

For iaamnc« of milorH..iuentii sutlicieut iind in»iittici™t uu.ler ICuIr

V,iH, Be« Dote& to that Hult\

In aotiona where the writ is indonwtl. not mider K«/t' las. Imt

rii'ler Huk 141. for t'oreclosure. iiud iumicdiale payment of tile aoiouiit

due under a covenant in a mortgage, this Siiie wa» formerly held

not to .ipply : Camilian Bank ul Commvra- v. Bn<*i.>, 1 L. L. i.

7-.)' /;./) V. .Siileiollom, 4T I.. T. -Hi: Imhcrt-T.rry v. f.irorr, .)4

ill. II. ."il"l-. Cl-ir*-.' V. Ui-rijrr. :!ll W, 11. .>«li<
:
and it doeii not apply

to a ilaim for immediate portsetwion under /?ll^' 141 :
Fnn^ti r« v.

fesi/. lU V. K. 80.

Where plaintitl' waa entitled to tosts payahle hy defendant, between

«olieitor and ilieiii. he was held not entitled to the cot-is oi a m.'Tion

made under this Kule and refund because the indorsement on the

writ ^vns not a itood special indorsement: Baldttm v. Quinti, 16 t*.

It. J4».

in .>rder M .ntitle a plainlilT to judgment under this Uulr th.'

in.iorsement "i' Uie writ must 1..' complete in itself, and shew a cause

,,f „tion which is proiieil. the Btlhject of a sp.'cisl indorsement tit:-

il-r Hull' 138. A defect in the indorsement cannot !" supiilenietit..! by

tj,e alliilavits .in the nioli.iii :
/<.i.i.(«o» v. tiuril. Vt V. U :il :

fi-uhml

V l,';o<rc"or H7 L. T. -'M: Vu,,n, v. Hike, M, P. B. itii unless lUi

araenihnent can be nin.l.. itti.ler cltiuse (31 -.t the /flifc. see. liowever.

A.»(.i(( V. .Iriintroni;. H 1'. H- "'H'.

in tin action to recover Niiid. « Iter., ill. « ril was in.lora. d t.>

. £811 for mesne protits. ..\i.laimtioti was allowed to be gi\en

.ittiilnvit that the £8tl wa.s claimed as 'ioubie value for G months

lence of a refusal to .l.'liver mi possessi.iti. and an .ird.'r

for judgnieiil : Situthp'iyt v. iinnd'j. iTt \V. K. 118.1.

Bi.r.

reco...

by the

in COtlSei;!!

was 1

\ fonnal error in the indorseni..nt of the writ. sii,.|i as ibe mis-

plaiiii'- of ii date, is no answer It. an application under this Kiil<
•

l,,.,,, \V. N. IS7B. .%•!: 2 rharl. Ch. Ca. 3). Neilb.T is a ntistnlic in

fl,c ti'ste in the copy of the writ served Ifeinoa v. Stulkir. 47 L. 'I'

444. when the year was niveii it. the copy :ts " etuhly " insr..aii of

ei.jhly two" see also R< ./.,*».on. 2.T rb. P. Hi;.

In lltitario. since 47 V. c. 1» (now 1(. S. O. .. UB). il has h.sn

held that the Rate may lie applied, and ju.lsment eiite.-ed in a plain

,:ts,^ iimtinst a married wotuaii. with exeiMition against her s..parate

estate "tiot sidijei-l t.. nvitr.iitir oti anticipation Sr^bitt V. Armstrnnfi.

14 r K :i«C. KitiPirar v. Blue. 1» P. K. 4115; Quebec Bank v. Kwl

for./ 1(1 1' tt. (lift; C'l croii V. Rut*, rforij, 10 P. R. (V.1I
;

se..

...nfrii (Mm.Ton v. ff . :.i/, . 14 1' U. "HI. iiiid the later Knitlish ca.ses

seem to have estal.lisb.ii th.' sin..' viBht in Km-'lnii.! see livnill v.

To..,i.T. 11! i). It. n. "'.11. aii.l .tliei .'a.ses r..ferr...| to tii lli.. .i..t.- m
Hull liK).

hi an acti.ai auainst a inarrieil woman on a contract made prior toMin-ie-l

lotli .V]iril. 1X17 (see 11. S. O. .. list. s. 41. Ibe tilai'itilf ttiilsl >)iew "* "^""

Ibni the :.iiir.i...| w.unan wn« .apable of ..ontrnciiiii;. by sh.'woii; il...
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|)owMsioo o£ Mparate estate b

tiuie IW. p. 35<>. uiiiJ Can
\d i^. K. 212. \Vk«re tfaU •!

by tbt affidMViu ou the

allowed : .Vct6t(t v. jlrrn*!

ilate of tUe couiiact ; see nutBt to

I Itfi.'k of t'l*^nlHen^^ \. lI'Mif/vufA.

> tiiiiifiu- \>y iLe wril. bui wtis sUuvvu

i. au aiueiiiiiufm yf tbf writ nus

14 l". li. ;ttiti; itnd «w .Sffccfluyid \.

Seville, 21 Ont. 41J; but aa umeuiiui'-ui t.i uphold a »ummury judn-

meat wa» not. before the preneiit Huh I se** cIuuk aj. eneuuragwl

:

Z>autd«oii V. Ourd, and otber casHw supra.

Id actions founded on c^HlTnll.I^ uuiil.> by a uinrrit'd woman siuc

Wlb April. IBU". it in no longer necessary to all^f or pro^e^ th^-

poaWMion of sepanitf t'stute ul lUe date of tUe coiuni't :

c. um, B. 4.

For the form of judgmem agaimti u maivii-d uouuiu ;

Huit itw, I'. a.v^.

Judgment may lje obtained agaiu.st nu luilian, ,i-. --iiii

of C si. C. <• '). an luUiau may tiXf ami b<'

ludian At;t of l^SM.'. s. TT idi. tb..' juiWoiem

p.Ttv i)f rb»- Iijiliim exci'pt thai >U--
i

l"''l in

W, 11 P. K. n*j.

As to actions tu r*-<i\er land, t vv !i it'll tbe pv,^s-'iiT _ffu/'.

bwu mad*- nppIi»abU*. .-•e uoi**s u- tiuh UHS. fiifni, p. lIT-'i.

.fudiruifiit cannot be giv.'u under tbt> Hut, in :iti inii'-u iHr

i..-r.flessiou of laud where the right to po•e^siou is ilNl'iiu-d f"i' -"in-

l,:>.a fide was-Jii : spe .fo,„-^ \. iftofu; 18W. A. C. 124: TU L. T. 174.

lu an action tor thf recovery of land wh.T^> other liUestiouB nre

luised bv vouuter-claiiii. jndjtment for rbc rovvfry of rh^- land shoiil.l

not be sranted. where the Judge at tb^ trial luiRht b.> thereby ham-

pered in dealins ^iib the other nnesti :
Spears v. I'ltming. V.* V.

U. 1^7.

Where the aotioii is for recovery of land ami mesne prolits. and the

plaintiff obtains .iudgmem under thiv Rule, tlie mesne profits mny b-

. tderetj to be calculated up to the dat.- of ih.- phiintiffV obtamiiia

pf.»s<^s!sioii -o :>- to iivoiil the nec<-^sity of briucmK another action

Southport rr-iti>>r„j,K Co. v. tinndu. lS!t7. 2 H. B. *5t;.

The effect of The J, A. RuIeA i-^ m abolish the non-finality wlii<h a

jnd«iii'';it li ej''<^tment formerly Imil. .V former judement "U the

same question will uow sustain a tlefence of »>« ju'lir-itu .- ii<iU v.

rathcart. Hi Ont. ri25; Cocfcrri»- v. Htvnilton Pror. L. >'.. 1-' Ont.

r>.

Where the plaintiff is liable to cive sw nrity for com?", ani an ..id.-r

for that pnrpfw" has (wen obtained, bur the plaintiff has a cn--^ for

st-ttinc it aside, it was held und»'r the oiicinal ltuhj< tliat he niiffhl

move «»/, lentil, and ui>on the same materials, to vacate the order for

!ind to «icn iiidement \i,iih,-.\wrrim„ CnMinfifi f'n. v. R-f-

XI :if*4 Tbw eoursp cannot b'- taken now: bu! it is open

plaintiff. nn.Vr h'ul. IL^W (li. to pay ?»> into Court a.s a

I

.Hipliancp v\Hb '^- "nler for secnrity, jin<i pmo'ed wuh lh>-

motion for jildffment : I'inin- v. ynrhrrrjr. ^?> f- R. ^M.

i'b:iml>.>is. ;inii the l,oe;il .TiidRes under Ruh" 4J. 4.".

R. S. O.

,1-. --inci.- chf lepenl

sued, thouj^-h bv tbe

ill not bind any i>io-

siV. 75: Bri'V:, 'tc.

ciirity. i

n p).

Tlie Mnsi

ami 41 1.

Ruh.
!ia\ •..ii> t'ri;iiti appliration* th.' pn-iir
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No tlm. I. limiwd within «hicl. nu awUMtw.i ma, I* "»''''."''' ">

„.o« .0 thi. »ummar, ,

^•'"'''i^^^?,'^ k iv
45° .L thai «her.

modi' of proc...lii«: Hut . Lalu., '-''.".' .'^
',, j,, i,,,,,, ,i„.

[iii.Vtt vimiev tbi^ ff(i/(. >r. c n, r^run n

Ir. 418.
, ,

,a OntTio the rule 1» that m..t,„n. •"',».-''«"';"","',,:-; ^.1,'

.v/o(, «m. -^4 Q. B. D. WM

Tllil

It the time ti^r (i'^li\f

ih.' .lii'll-'i' or Master vi

;;„(„.,„ V. V<n,k, W. S
1 !« hi- "V.l.T

\>V», 8.

inline p*-inlit»B the oi'ttioii.

lurth.'r timi- it u.'.-e»»aiy ;

.,1. bar to a. tu ii .uii>n<.au .i m
DoixUii il >'^"

;,,,,.„ cum, :;v,.o..«ffr--'"™»"'!i/^^^^^

l,,,ve Ijpen <oim'li«l "'tli
'

' "•"" '' -^ ' " '" "^"- '' ' " "^

For a form of .BWavit. .e,. H. * L. Font,.. No. 41'.».

The p,.i„tjr, affidant .i,,.M uo, .a.,, vertf. thec^^^of a«,o.,„

,,„r .1-,. ..ledge ""•>';'"""",:,'',.,"
1 1, 44.-, .\n affidavit of

;;l-;;;r„S";;a.::(;LV ,
".a-;;a..._a.,^,Wieve. de^nda.

l,ad uo defeme on ih.. u,.n - t.. ilu^^ "r"""

.UniiiiiHff V. 3iori.lr/!i. v.; •• I'. "• •'-

. L . . i:.....iiTV .i..li>.iior 11." ..taring his nienn..< ut

.Vn affidavit hy tll.' Iilinii 11 - "'"'"," ,> V IggS 5',1.

li,i.«vl-Ue is not sufficMil I.Ji'nri, >. Hon-. W
. >• 1S»'.

The »f..lnvit in support "f tie- api'li'-atiim liiii-l verity tli. clam.
lUe at.nv r " -""

_, ,„. ^|,„„., ,|,,„ ||,e real claim ol tie-

, ,„,|,,rsed
• '' "

indor>ed. llie motion for ,iud«li.e,it

l.lainnff i» '^'^''-^j^^^'^,
v /j,™a. 17 P. U. IC SOfi: unless an

amemln^nV 1- allo.ed u...ler llule «B (31. .»p™.

, r n , 11 ./i; .«« ! r I..
!'. 3oS. it was held that th.' plamtlB >

111 fell V. "'''''"'',',•
„^„.„, ion and where the defendant set

v,;::;;:rr.ci»ro.'^v.7'^;!!'andt,:^c„\...i,.r ,...

1 , .k.. 1, -1 rtw 11- lii- l-i'-l 'li!>t lliHif.- nl

diloiour .a, gi«n to <";, :'™:;-. "1^ ,»'T"i5^; ll;;;
^ ";":'"

a'!;;.^«caii/:;at;:: ;he ;.... >- --- m ..n..™, t.. m. th..

iiti^i
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l!i

• >)>|HMiilori

to th«
motion.

(Ifffiiilnni wan iu^Uy au<l truly irult-btfi) to tlif> plalntlfr, wra hHd
lu be «utH<-it>iit vtriticatloii nt ihc claim In (be abtencf of an afllu'.vit

•>[ m«TUH fr.iui i|.>t.>Ddaitt : Ala^ v. Vhtdleif. IWM. 1 Q. B. 451.

" Tlic (Ifffmluut III Indebted to the plaintiff In tbe sum of S24 lU*.

"(I. nn prr i)iirtlL'iilani ntH-ciiiHy tinldrxfd cm the writ "f lummouH,"
»iiH hf\<\ tn \tv II Mufflclfnt verllli iition of the spet-iai indorienieut to
• iitidi' tilt* [ilalntifT to JiidKineDt : Murithy v. Solnn, IM L. It. Ir. 408.

Thf ilefpndant b e# drUito juntHia- rntitlpU tu < riNHt-examiue the

l>lnltititt ..n liiR nffi.luvit : KingnUu v. Dunn, i:i V. It. aO().

The oi)i)lii-iitiiiii uniy be iidjoiirtifd, if npcNHnry, for lietter part -

culori iif thf pliilDtirn i-laim : .\»tnn v. UuricU:, VV. N. 18TU. IM.

The ntfidavit In antwer to ibe motion abould ordinarily be made
bv tbf 'li'fi'inhiiH htiimelf. where he in a pt^rsou who c;\n mnkt- an
nltidavit: .Uuirhrad v. IHrrct V. ft. Cable Co.. 27 W. U. 7)18: Shcl-

fitrd V. l.iiutH, vtr.. Un. i'u.. 4 Kx. II. :\\~
. and if a corporation, tbp

itrttdavit in anHwer tuunt Iw made by itM proper officer dlHCloaliig tbe
clfft-nct' nf the df'tVndiint rorporaii'ni : lb. The affidavit will rmt be

in«"iffl''ieiit iiu'ii-lv bernuHe it rimtamn only h^ar-iay evidence: Harri-

son V. Buttnihrm, Ult W*. R, 362.

That def.'iidanr was survpd ir. .\ew York, and had not time to In-

st iiKt liif *otiiitnrs. wax cfjcidpred sufficient reason for refusing

ai) r.rdpr ; .\nun.. t>i I,. T. .Imir. 'IVA:

AtUiluvit

•Ml 'Iffen-

itaiil* iMtrt.

: Charl. Cb. Ca. 18.

In iiiiswtT to the motion a sinipl*- affidavit of mfrit» is not suffirit-nt

:

tbe uttidavit must disclose a itood defence, i.e.. shew its nature, and
Civp -'iini' i-t'nxon for tliinkiiie that it exists in fact: CoUint v.

tlirkok. 11 ttnt. App. tllH)
; Patical v. Stone. lHli Sept., 1S.S1 (Mr.

lialtoni : Hunk :f Turontu v. hciUy. IT V. H. 'i'>>> . »"»• also Anon.. \

Char. Ch. Ca. 48: W. N. lM"fl. 2411. 250. In th.- words of Lord
lilnckhiirn in Wallingford v. Mutual Soc. ."> App. CaH. 704: "It la

not i-nniitrli for df'ffndant to sweai- ' I way I owe tlio man nothlns.'

Iir.iihtl(«"s if it were true t^ " you owed thf man nothing, as you

»wpar. tlifU wnidd be a fcooti d it'iifp ; but that is n<it ctioujtb. You
must catijify thp .ludge that vaere is reasnnabli' grounti for saying so.

So again if you ?wear tbere «as a fraud, that wUI not do. It is

difficult to define it, but you mujit dive such an pxtt-ut i»f definite

facts pointing to the t'rtiud as to satifify the .Tndcf that thcrt* ni'p

farts which make it rcnsonable that you should b** allowed to raise

that defpncp. And in likp tiiapner as to ilU'jrality. and evpry ntb^r

d.'ft'ncc that nught be mentioned." A merf statpment that hp ba-s a
Eood <lpfpnco is not suffifipnt : per Quain. .1.. Anon.. 1 f,harl. Cb.

I"ii>. -iS: \V. N. lS7r». 240, 25».

In London d (''uuidmn. etc., v. l/orrw. 11 <\ L. T. 20. a defence

allpicing that an Ac't It'cnlizinK dpbenturps. and rplied on by thp

plaintiff, was ohtainpd by fraud, was hi-ld to be net dpfenci'.

Whpr.' the action was on a forpign judgment, and the defendant

set up that it was dbtained by fraud, hut the only fraud alleged was
the fierjury of a witness, and it was not shewn that the plaintiff was
in any way iiarty ii. any fraud, or knew that the fvideiicp was false.

leavp

Leave was irriHit^'il t,i

indorsed writ, notw iili^l

m lie an infant : Unni-
'\~'-\

: I'lU in such ti <ti

U'ranted r !i;hn v. fHflrApie, :V.l ('. 1-. .1.

^iaa judinnent against a firm on a •^incialiy

aii'liiitf that one of tbe partners whs -|io\mi

V. lu.uirh'tniiK !Vi:{. -1 (}. n. r,;t4: '".'.» 1.. T.
I' ib'> JM'izment -hunld not be agnin-l th''



MUTlO.N Foil Jl UiMENT ON »LMilAKV AM'LICATION. HOI

1 ^fiivraUy, i>iit

:tll V. U"tuchan
nguluit >'

p, IblM, A.

[iriu .itber iliiili lllf mliiui

\ juilirtiii-m iiliiiilii"! iiiiHiii-t tt iianiicr uMil.r iUi« KjI« cniiu"! !>

LilmdiJ iD bar m th« aitiou l.y uy otb^r iiariiitr « bo otiluin, l.'iiv.'

• Jiimi.. 1* I.. T. jl.' will »'« "ou to Hull S£>.

la an luiiou jkuiiim u lliim.il c.mpiiuy mi-ori.Mraf.l uniler U. W.

O. c. lull, (or Hood, -old and clrlivpicd. ib.' .oiupanj ».t uv ibnt lb.-ir

mdrbli^dni'Hi vvbea ibf i!o.<l. wi.. pun-bai

wribi^l by «•. 11. <U ot tbat Act. and

[ptiiiy wefp iMTBonally llablt^-Qlid

i>.ui[mny und.r tbi^ Uul>

1 «'xce«tlt-.l tlti- limit lire-

hnt tb.. dlri'i-ior^ i lb. d.lu-

oiotloii for jmlBiiiiMU nifniuMt the

fuiKldl'iti ti< > . rnt h'.U Co.

ra'eoM Hour Co., « O. L. It. iHl.

I ..ocb a motion ihi' only 4u.~lio!i to Im di.ti!niiin..d n wholh.r

.11,. .hidlie la MtUlitKl ib»t Ibrr- ii. i l!""d def.mv on tbf tneriti
:

)< •

.le««.|. il.K., t> p. Uiirnhall. .'i lb. 1). S77.

What miiKt be .brwii to tnlilU. lb.' di-Ludaiit lo d^frml b«« b«.i.

varlou»ly ..vprew.ii : so.. 11. i I., .lud. AM. Und ."I., pp. ...<.. «( ••</

Tbe variou. dwiaioin ar.. |.r..l.alily .uiuuinrlwd in tbc ju.lBiiwnu -

th.. ll..u« of Lord, in Jacvlj. . Hoot/>'i Di-lWeru y.»i\. Myi.
I'l s.-. 1. T -Ii'-'. and f.lBil.i.n.i Or"- fc'lii'frio v. /ai/oiia II ol(T li

I„ H. (HI. ill nbicb ii \\a» b.'l.l lliii. ili. i-iorit» 'H

U.

uot lo I"- tiii'd ith.mgh thfy munt

, mid a defenn

poui..

sbuT out

of foreign law it was held to be

alBdavit* : Westtrn -Vaf. Bank <>f

Uiilil I "
.T' lii'~ii.'ii.'ar iiid !" di».u*.'l ' . iiiid a defenn' i< not to l»' »bm out

wllere on the diaclowd facts ii triable liaue arises: and the plamtiir

i- to W nwardi'd jiidimieut ..%ly where it appears thai, awumiua all

the facts set up by the defendant to l»- tme, they ne, erthele.. .bi

11.. I amount to a defence in law »...• al™ Autet T. UM, 5 o. « .
K.

I.V, ; Hefli V. Att(Ktt. IWM. '2 K. H. M'i.

A question of law in di«put.. may |ierhap» lie decide,! on the mo-

tion, but where it is a ,|ue«lion

impossible to ilecide this upon

V V V Per»-r, ti Times. :HWi.

The fact that there is a vali,l .-ounl.T-rlaiui is ""'
"«'T"";''*; "il™.,

sulBrient. as the admission of a o.unier-elaini is not of ri|.-ht but
^.|,|„,

in tlie discretion of th.' -lodce: .\«alo-IM,„„ Hc«k r, "'""-">- ..06 i^m

1.H77. ^l"; 1S78. 10; «( L. T. 1117; ^'oKlcr v. Ln. W. N ISiU. Sii.

Kolftcrilm v. l-rie,!. 411 1.. .1. f. 1'. !<»,: -IM"- ' t-l""l- Ch- La. -IS ;

Bonit <>1 Ottawa v. Juhititoti. H <
'. 1-- T. -51.

Where a counter-claim is. however. prop,.r. the defendant will

...ernllv V albiwed to set it up; .l-ioii., «1 1.. T. Jour, m
:

\ ( l.irl.

Ch (a 4ri; Iforii. v. fulcoc*. JB Oct., 1N81 l.Mr. Ualton ni Cham-

ber* i- and. if sufficiently connected witli the same traiisactnm as

that which is the subject of the plaintiff-, claim, the counter-claim

may be sulBeient to entitle the defendant to def.'n,!, even where set

up as a defence to a li.iuidated claim, as on a hill of esclLaiiL-e
;

pi»

I.. J. Thesieer in Aii9(o-/(nl,Vi™ Bank v. II clli. ?S L. T. 1U7. So

wliere die defendant has a valid set-off greater than tbe

claim; Orooa. v. Katlifcoio . 41 I.. T. 5111 ;
.and «-e «o.r,i,e..

•on. fi Q. B. n. Mil; f/orcnim.iK ' '. v. /), iii;... v. .iH 1. .1. IJ

vjh'.

Ill sii,i,)iriii V. iri(A-i«»o/i. i; r

an amount admitteil to be due to

till after the trial of the counter-,

j,, Ontiiri,,. See i,l-i. tfuli' '-"'

IftiotilTl

V. /',I(C-

11.

lies. KJ. jn,l;:nl,'nt was i;riiiil,Hl tor

plaintiff, hat execution was stayed

lain ; similar orders have been made
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Rtti« ens.

Claim loi

Aft'idavii

ill re|il\

A c-laim for iuUt-muity against a tiiu-il party wili not suffice:

Thome V. St'L-L W. N. ISTS. lilj; Gtiman Bank v. ticbuiUit, \V. N.
IMU. lU: 1 CUarl. Ob. Ca. 53; uor a promiK to i^ive tiiuf without
cousideratiou : U oulaton v. Haines. W. N, ISTlt. "4

; 2 Cbai'l. Oh.
La. L'l.

Tlie Juiige may. in liis ili-scretiuii, allow t!ie pUiintiff to Hie affidavits

in reply to tlie detViiilaut's affidavit: Davie v. .S;jfncT, 1 C. P. D. 719;
this case was disapprove*! of in North Ventr<*l Waggun Vo. v. The
\. Wakii W'uygoH Co.. -j'J L. T. 028, but has been followed in Ohvin
V. Grope, 1'6 Cli. L>. 174. Tbe filing of an affidarit in ri'ijly. uuder
lliis Rule, is however not a luattfr of right; Hotheram v, Fricat, 4U
L. J. C. P. lOi; W. N. 157!*. V.n*.

The orders which may be madt? upon the application are :

—

(1) Final JudgmeiLt.—This order ought iioc to be ma<. suvt-

where the case i» free from doubt : Bay v. Barker, 4b L. J. Ex. 569 ; 4
i:.\. D. -^7^; Thumpeon v. M<irshiUl, JS W. il. 2211; Bank uf iliiiiti'nula

V. Page, 14 Out. App. ^47; Stephenson v. Dallas, la P. B. 450; Joneg
V. &7o»f, 1804, A. C. 124: I'uta-o v. On\ 17 IV U. T.^. It will b-
made if defendant does not appear, or tiles no affidavit; W. N. 1S70,

12 ; or only an affidavit stating that there is a good defence, witliout

stating what it is: Wallingford v. Mutual Hooiety, T, App. Cas. 7iH:
tiiongh an opportunity of filing a better affidavit may be given : Pascal
V. atone, p. S<n>. ^apra; or if no fairly avKuable defence be shewn:
Anglo-ltaUan Bank v. WelU, 38 L. T. l'.»7 : Thome v. Nteel, W. N.
li*7S, 215; Anon., W. N. 1S76, 23; 2 ('harl. Ch. (.'a. 18: Ka»t A-'-^rtu*.

etc.. V. lioche, \V. N. 1S75, 238: 1 Charl. Ch. Ca. 40: Bank of Toronto
v. A'etWy, 17 P. R. 250: Jacobs v. Booth's Distillery, M W. R. 49;
85 L. T. 202; Jones v. Mason, 18 P. R. 442 ; Imp. Bank v. Tuckttt.

O. \V. R. 121, 101. Judgment was ordered to be signfed where
tiie only dofi-uce was that the defendant ht.d commenced proceedin;;-

in bankruptcy: Anvn.. W. N. 187.-. 220; W. X. 1870, 23; Clifford \.

liudil-n. W. N. 1884, 4n, So where in an action against two defend-

ants., one admitted the del>r and let judgment go by default, and the

other only depot'ed that he waa willing to pay his share, and that

big ciMiefendant was acting in collusion with the plaintiff: Last

Assam Company V. Roche, W. X. 1875, 2:i8.

Execution was stayed to enable defendant to appeal, in Aiujlo-

Italian Jiank v Wrlli. 3S T,. T. 1H7. An order directiiiL' payment by

a day namid. othirwise .indjnnont t.) be signed, need nnt be served

before signing judgment on default of payment: Hopton v. RohciUon.
23 Q. B. Lt. 120: W. X. 1884. 77: 28 Sol. Jour. 375: and see Crau-
sl'.u \. Blair, 15 P. R. 107.

ANTiere the. action was on an untaxed bill of costs delivered within

a year, the oid' r iii.iili- was for taxation and judgment fur the amount
certified: Larkiu .1- ' „. v. Mchier»<'ll. 16 L. R. Ir. 240; see also

l^mith V. £fnc«rrf.s. 22 Q. B. !>. 10.

.ludsnient was ordered to be signed where it was slated that tbe

defendant was at sea on bis way to join his regiment, ami thai be

h;id been s.'r\ed \\ ilh the wiit the day before leaving Kncland : Anoi,..

W. X. 1875. 20*1; 1 Cbarl. Ch. C». 4;t.

(2) LeaTe to Defend Unconditionally: This will " the order

where ilie afti'lavir shews what the defence i*. and the Court i- of

epiuiuTi tliar a triiil>I« issii.. ari*.'s : .7". o?,v v. B"oth DhiiW nj. ."0 W.
i;. 4'.i: s.-. L. T. 202: ra„n'}i'in Oivi. Elrrf,!r v. T'I'joiki. >tc.. O. T..

U. il ; i:. ,UJ,U V 1 1/, 1 *J P.. 1>. ilt5 Whrre the defnidai
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was a surety, and bad uot ackuowledged liis iudebteduu^s. uu.i iheit.- Rule 603.

WHS uotUing to sliew that the defeutfe was merely for tlehiy, Le was

lield entitled to put tlie plaintiff to proof of hi» claiuj. and was

admitted to defend ; Uoijd's Banking Co. v. 0(//f. 1 Kx. U. -0*J.

:io also where a set-off was siiewn exeeeding the plaiiuitt's claim :

Oivom V. liatlttiont', 41 L. T. 591 ; Cwimee v. t'. i'. H., No. :i, 11 P.

R. L'L".', but see Brauwhtte's Cue, 4U L. T. W'J, where the aetiou

was on a covenant for payment iu a mortgage, and defendant swore

that the mortgage was signed on the express understanding that be

was not to be personally liable, and there were circumstances to cor-

roborate this statement: J/uiiro v. On-, IT P. R. 33. \Vb, le u; an

action ..n a promissory note the defendant swears to facts altecliug

the note with fraud, be is entitled to defend unconditionally, as the

onus of proof is on the plaintiff that lie is a Imnd /i./t holder foi'

value; Fuller v. Alexander. 47 L. T. 443; S'J L. J. Q. 13. 103; JJiKarii

\ Uaddehy, W. .N. 1S»4. IMi; i'^ Sol. .lour. 41J. 42. ; "(i L. £. ,Tour.

4iiS; iViraiir v, i'iii., '2 O. L. it. ."i44. 111 the case, however, .jf a

noie not alleged to have been obtained by fraud, but only to have

been made for the accommodation of aiiolher, the presumption of

value is not removed, and the onus is on the defendant ;
leave to de-

fend in such a case was refused, except on the terms of paying money

inro Tourt: ilerchanU Sat Bank v. Oa'ario Cual Co.. Iti P. U. Si.

Where the action was on a note, and defendants swore that it was

given on conditions which hod imt been fultilled by the payws, and

the defendants also swore that rtiey were informed and believ.-d ^wiib-

out indicating the source of information i. that liie plaintiffs *wlio

w ere indorsees i were suing for the benefit of the payees mid were not

holders for value, or took the uote after maturity, and the plaiiirilT.s

denied that they had any notice of any londition. it was I1..I.I tli:i:

no \alid defence was shewn: Jones v. Ji-i^oii, is i'. U. 44'J, distin-

guishing Mmro v. Orr. IT P. B. 53. and following Unnk of Toronto

V. Keillv. IT P. U. 250.

A defendant setting up tliat the uote sued on was made without

consideration, and that the plaintiff was suing on behalf of the payee

who had notice, was allowed to defend unconditionally :
I'annen' Bank

V. sitrijent. IT P. H. OT : also where the defendant set up that the

nnte sued on was void under The Billa of Exeliange .let. s. 30 l4i.

Ijeeause 10 the knowledge of the iil.iintiff. it was given for a patent

liL'lit. which fact did not appear on its face as the Act reiiuires:

IJnn« V. l^ailkr. 1 (I. I.. U. il-Jl.

Indorscrs who denied receipt of notice of dishonour, although the

protest was produced, were held ..iititled to have the matter tried:

Ontiirio Bank v. Burk, 10 P. R. .'01
; see also Uaghson v. (iorilon.

Ill P. R. o«5.

l,..:lve to defend uueonditioilaliy will lie granted wher,' a h'oo'i fi'h

set up. (e\,.n tboiiL-li novel in its rhiirarte;-: -lonrs v. ston<

.

'. 124 1. wherever there is a bona fiih. contest on a iiuestioii

subject for litigation: Wilka v, hen,oil'f. It; P. R.

Ihr IT P. K. .':!: thi'hi'r V. Tailonrt. fll. H. lint

rhir'k V. /..., r. (I. \V. 11. 1131: Hill v, A.M, ;). II,. 11:111.

l-nwhrll 11 O. \V. R. 04: /i«/i. Bnuk V. Tnehll. H

d. l.tice 1!

IS'.M. A.
which is a fai:

2114; ilunro v
1-. liec.. IKir,:

Tl'J: MeGnrin
o. \V. 1!. li;l.

"iirr nil

ll.iir j'

rre til., oiili il,-i,iii

Itnfe 1112 II'. I'"

is to til.

resaid t<

.,;;, IT r k. 2r

.iuris.lictioii of til'-

' spi'pial nature
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Role 603. Ill uii iifiiuii on a covenant in n mortiftijif wheie there iw n l.uif)

fide dispute as to the amount dut*. leave to defend will be ^'iv.ii

:

Li/iule r. M'aithhian, 1S'.K"». 2 Q. H. 18**: Imt ijiHrre. m siuli ii ease in

Ontiirio whether a reference might not he ihrectcd and*'. link tJOT.

Where a plaintiff, pending an action on a covenant in a mortgau''.
without the leave of the Court, gives notice of sale under a power of
sale contained in the mortgage, thnt. i>.st- fuctu, nperates as «n ex-
tension of the tinii- for paym^'ut. nud the plaintiff cannot without
the defendant's consent, withdraw the notice or move for judgment
under this liule until the time for payment under the notirt> hn--

expired: Li/on v. Rifcrgon, 17 P. R. 51H.

In Anon., fiO L. T. Jouv. 17G ; 1 Charl. Ch. La. 52. on an appeal
from a Master who had ordered money into Court, a fresh affidavit

not used before the Master being read, leave to defeu<i unconditionally
was given.

uii ttniiB. (3) lieave to Defend on Payment of Money into Court
within a Reasonable Time, or on Other Term*.—Where it was
not clear that there was a defence, hut the defendiint shewed jsuch a
state of facts as le<i to the inference that at the trial be might be able
to establish a good defence, leave was given to defend on payment of
the nniount claimed into Court : Hay v. Barkrr. 4 Ex. D. 2"!1

: nxi
ride, Leslie v. I'oulton. l.j P. R. Xi'J: Mfrcbants yathnal Bank v.

Oittiiriu i-'oal Co., 16 P. R, b" (where the defence urged was not
foumlml on any known facts, but was merely a suggestion of what
mieht he disclosed if the case went to trial) : see also Dutinct v.

H'li'rin. 14 1'. 1{. 4;iT. where the det'encf set up was negative*} hy th**

plaintiff'.s ntfidavits.

In Anon.. fiO L. T. Jour. 85; 1 Charl. Ch. Cn. 45. Quain. J., gave
leave to defend where a proper counter-claim was the defence, but
confined the defence to the counter-claim: but see Shepherd T. Wit-
kiii^'ni. f\ Timef). 13.

Where the defendant shews what his defence is. and his reasons
for thinking it substantial, and it appears to be fairly in disrmte. he
ought not to be ordered to bring money into Court: Hunnaclcn v.

Mcs<iuita. 1 Q. B. D. 416; Dobie v. Lemon, I'J P. R. 64 ; even though
tho plaintiff's case appears to be supported by documents: Ward v,

Plvmhlru. 6 Times, 198; Bok^h v, Cauntic Soda, etc.; Ford v. Har-
rp!f. '.* Times, '.i'JS: and it would seem from thi> later rasej; that, as a
ceneral rule, vhenever the <'ourt is of opinion that the defendant
should be allowed to defend at all. no terms should he imposed: Miinro
V. Orr. 17 r. II. r).^: ffurbfr v. Tnggnrt. Ch. I). Ont. 23 Dec., 1895.

Where in a claim for payment of sums of money, the defence set

up is a denial and contradiction of the act-our'.s on which the ihiim
. IS founded, it is erroneous to make an order under this Rutc refusing
leave to defend, except upon the condition of the defendant paying
into Court a definite sum within a certain time, and that, unless he
does so. judgment shall be signed against him. Thin is especially the
case where tTie plaintiffs are mortgag'vs. and have been in possession
as mortgagew: WaUitififord v. \Jutual Sooictv. .'> App. Cas, 6.S.*i.

In RoberU v. Gvext. W. N. IHTfi. 1»: 1 Charl. Ch. Ca. Tk-J. judg-
ii:ent was ordered to be signed, unless the defendant paid the mou.y
into Court, where the defence was a cou'iter-clnim for costs in a suit

in Chancery, in which an order for ro.vts had not been obtained. See
also firm>nu Bank v. Srhmidf. W. N. lS7fi. H). ar.d ns to the amount
tr-. h'. pTid. Orievfa^ P.mJ: v, pif-^rrnl-f. W. X. l*!*!, 110.
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Wl.Me the defeuce to an nctiuu by the l...l<ler of a bill of eicuane»KtUe COS.

ms v.v.im to be that Ilie iici .i.tiince wa» olitaiiieil by frauil. to tvlti.li

il,',. I'llointiff ret.lletl tliat he i.."k the bill foi- value withoot uoiRe <:l

anv fiaua. It >.a» held reasonable to jive defendant leave to defend

upon pav„.e„t Into foort of the amo„„t of th.. Mil :
Hr,,„k, v. .li,ta..T.

r.\ U T. Jour. 80.

lu an aaiun by a coiiipaoy on a call, a clerk of the coiuimny swore

that notice of allotmeut «n.« .h.ly imsted to the ilcteudaiit, but th.iugh

the defendant swore that the lett.n- was never received, it va.- held

that this constituted no defence: see II ousi hold Fire [,i,,„„,,,-e ( •
:«

,,«- V. Urant. 4 Ex. 1'. -JUi: Imt it was held that the ,!efen.hiiit

WIS entitled to cross esailiine the clerk who swore to the posting, and

lekve was therefore given to defend ,in payment mti <o.nf '",l«

rum Uold iliniiig Coi«pii«i/ v. f,ii,1tii-dg : .1" «. H- «'

Where a prima facie case was luach out on iiotcs sigued liy a

married woman in the conlse of a bi.s.nes- .arricl on b.v h"; »"

'

tl„. .ludgc not lieins satislied that there was ground for a .lel.me

,\,;t the business was her husbamrs. nnd that she only acted as

liN agent, and the defendant .ledinim: to pay mon.'y ""to < '""

lea\-c to sign judgment was granted: \<l':u v. Iheufn. 11 tii.i.

.Vpp. fllG.

i defendant is not entitle,! as of right to defend up.ai liiiying money

into Court, without an affidavit of merits: Cruur,. v. I iiMn.i«i. >

''Thl'moo'ey paid in. is paid in as security to abide Ilie event, ntul

,l,e,efore wheie the plflii.titt sit. ceeds he is -n'"^"' •» '"^^
""i^

Zy paid ,.« to liitn: Wr., v. H„r,to,r. IS'.l^. 1 Q. ' ^ .
""jl l-l'

right is not affected by the sulHCMUem insolvency ot the ue endant

.

ti. r„,-,l I'MKl " O I',. 211 : and a defendant who has paid money

imo Court has been held eiitiileil to have it paid out lo V if succe«j-

fnl in the a.tion. notwithstanding that a "«"""'
l^'ZZ

given: l-ort»liirc Banking Co. v. BeaUuu. 4 C. P. 1>. "-

Oi;t. Rule TilS, and notes to liule S27.

(4) Judement for Port, and Leave to Defend a. to the Jjidgmsnl

H«ldnrUBcondltion«ny.- VMiere the defendant's alhdnvit admits lorpart,

nan ot the claim to be due. and discloses a defence upoli the merits as

„, lie residue, there is no power to gran, leave to defend "» to part

„f the claim only, on condition ot payment of the amount as to wh,c„

there is no defence. The plaintiff is entitled to have judgment for

I e amount admitted: the d.f.ndan, being at liberty '" 'Wend as to

the residue: Dennis v. Scmnou,. i Ex. D. SO. and s,-e R«le iM.

Wliere a good defence is not shewn to the whole ot the plaintills

claim, judgment may be ohtnined nuderthi.s Rule or s., much o, the

js.'ch:vr25:X;;:ecT n;;:^.:'S^L^T:'^v ^'^^^ ^
• Charl Ch. t'a. 2:1. On appeal, however, in the last case. .St. L. 1.

or 1 it was considers that the facts set out in the pLadiugs did not

.upport the claim in respect of which the plaintiff """''l' '" »'8"

judgment, and the order was therefore refused. See also /)o„„« V.

Seymour. 1 Ex. Tt. sit.
, - „j

Tt has been held in England that where leave is given to d.-fend

nt'o^ivinTse^irity to tbe sati.fiiCiou of a Master in riiambers

there is no appeal from the decision of the Master in r-gard .. the

sufficiency of the security ten.lered :
/fo„rc .( . o v.

^1
"'•;'"

"f^
,1;" • ."

K K 'IV*' SM L T 22."i- bur in Ontario prohablv the Mastei .- d.ci-

si™ iVnotn^-essarily final merely because the '"''i'^.'^f .i'^™. '"""

•.narter decid.d foraiing part cf it. is more or less in his discretion.
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EITtCt nt

illiniinital

of ni'iti'in.

Forms ot

Jnil^'ment,
orfiers, etc.

(5) 01>mlMAl of the Motion. — I'lie simple tli''i»i>sal of tlir

plnintifl's motion will U' wjuivalfut tu It'iiw to iWfeiid : M-ityitr l*i<,.

etc., Co, V. Perrv. \V. N. 18"fi. :y'2'. 2 Charl. Ch. Cfl. V.i; and where the
motion is ilismissed ''le plaintiff must proceed with the action in Kh<-
nwual way, by (leliveilng a statement of claim, or notice under Itiih

Formerly where at the time of the morion the indoraemeut ku tli*'

writ wa^ defective, the motion was refused, and the defect could not
be cured l»y omendmeut pending the motion: Garm.'j v, SniaV. ISH.
2 Q. L. 584; Go L. T, 7M; but after the amendment of the indorse-
ment a new motion for leave to iign judgment might be made

;

Pawton V. Bain}, ^s^v^. l y. B. 139; 67 L. T. G23 : Satckifill v.

Clark. G6 L. T. 041 ; Clarkton v. Dwan. 17 P. R. 02, 20G; but sfe
ye»hitt V. Armatro-,ig, 14 P. B. 30G. and Cagselman v. Harru , 14 P.
R. ."<i7: Rohert$ v. PUint, 1895. 1 Q. B. .'!I7.

Under Rule G03 (3i a wibs^tantive motion to amend is not neces-
sary, but in a proper ease, ou amendment may be jruinted on thf
motion for leave ro sign judcment; but it is to be presumed that nu
amendment under that rlau^e will not be granted, if a defpiK^ant will
•>o unfairly prejudice thereby.

Where a motion under /?»/. 603 is dismissed, there is no jurisdic-
tion to treat t<ie application n:* a motion for judgment under Rule
GIG: Sohtuea v. Stafford, 16 P. R. 2&4.

For form of judgment, see App. Form 1jV» (H. &, L. Forms. No.
4LM I

,

For forms of orders under this RiiIg: see App. Forms. 109. 110.m 111. & L. Forms. Nos. 4J1. -i'J-J. 42;J'. For forms of judzment
after order and default in complying with the conditions imposed,
see App. Forms Xos. 148. U!> fli. & L. Forms. Xos. Sit;. S17l.

An appeal lies to a Judge in Ch.Tmbers. and fmm liiui to a I>ivi-

sional (.'ourt. from an order prnnted by a judicial officer or local
Judge under Rule 603, notuithstandinu- rhnt it i* interlocutory; spt-

Jud. Act. sec. 73. and Ba-iik of Toronto v. Keilty. 17 P. R. 250; but
where leave to defend has been given, nii appeal against the discr^-
;ion thus exercised will hardly ever be fntertaim'tl : Papftjniitu v,

C'^if},'fA. W. X. ISSO, lf>9.

Where Uie costs of a motion under this Rule are d'.sposed of by
an firder iiuide on the motion, the mode of disposing of them is not
reviewab],- liy Th'' .Tndge at the trial: K'jU'H'n v. Ro^e. 70 L. T. 143:
4.- W. R. :i37.

604- Wliore rlie ilofenco npplios only to a parr of rhe

plaintiff^ olaim. or any part of hi-^ claim i-^ admittorl to be

due, tho plaintiff -hnll liavp jutlErment forthwith for ^^nch

parr of \\\- claim ^> the deff-noe does not apply to. or a^ i«

admittpil to W ilne. -nhjecr to •^iioh tenii:^. if any. n> to *iis-

pen'liriir cxocnt'on. or tho pa^Tiient of any amount levied or

any part thereof into Court Uv the -hf-riff. the tjixation of
costs, or otherwise' n= tn the Corrt or Judge may ^eem jttst,

and the defendant mny he allowed tn defend a^ to the residue

of The plaintiff'> claim, or the Court or T-nds-e mnv direct a
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reference in regard thereto in the cases provided for hy Rule
""'^Jji^

601. Con. Rule 741.

•i«! the tng. (18831 R. 118. See tie Bute applie<l In aoiimiT v.

hli.wr. a \V. R. 348; 3« L. T. 27a.

S.v notes to Rule t)03.

60». Judgment may be awarded and execution issued Ju.iitm."t

against iinv defendant without prejudi.e to the I'lmn^'^'*
j;^,^;;,

right to proceed again.^^t any other defendant. Con. Rule lii Main.t

amended. .M,'t,da,.t..

Cf. Eng. a. (18S3I Hit (O. 14, s. 51, which, though not in the

same word", is to the same t-tYprt.

This Rule (loe» not apply where the right of action can only be in

tlir i.iternative against one or other ol two (Iciemlanle. In nich

,,!-,. iiv!;:mcnt signed against ..iic defrndaiit is ioiiflii..uv ..jiil.iu-.. ot

.lection not to proceed againsi^heothec,^^^!, etc.^^j^i'lj^'''"-

l<in.l. V.m. A. C. n. 14. *.»M-#A»^#«~'f"*'*.''-»'"

S..e note ' i'ltli: '•";''

Where one of two partners submits to jjdgmeni. and the other

ol.tains leave to detVnd. the latter cannot -et up the judgment »o

recovered against his partner as a bar to the recovery of judgment

against himself : llnill v. Jamm. US L. ....
Wulch late it«Mlg. fo. V. Jauairl, '-^ Ont. App. 2it.. .Sir".

iScUod v. I'liicir. I'.l L. f. I

,"lo: see also />Mchc/-

if the

iiiv lie iimde giving i.,,

judgment is obtained by consent

606. On nnv such motion, an order m;, „
-,ie,„„i

the defendant leave to defend tmconditionally, or subject to ,„,, i,

such terms a- to time and mode of trial, giving security, or ;„~!;|

other conditions, as may seem just. Con. Rule 743, amended.

I umpare Enr. (ISK,".) K. VJO.

See notes to Rfiie '103.

607. T;\-here on anv motion under Rule flO". it appears ,,j,,..„.

thnt the defence disclosed is substantially only as to the ,,„„„,

amount recoverable, the Court or Judge may pronounce^ a

judgment or order directing a reference to a Master or Official

Referee, and mav either pronounce such judgment as may

he proper, to take effect on the confirmation of the report,

or mav reserve further directions and questions of costs for

the lonsideration of the Court or a Judge after the re-jort

is maile. Terr.

X,, r.trresp'Muling Knglish Rule.

60M.—n) \t anv time after the writ has issued the .m.jk

plaintiff miiv. bv leave of the Court or a Judge, serve notice,, ,..

of motion for judirment, ?«ch lenve may bo pven - Mr/ev„,
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Rui.60«. au<l subject to sucli .,iiwiiou>, as lo the stnicc- of the notice
of motion an<l filing of tlie aliidnvits and otherwise, as niav
«cjn just, and may lie indorsed upon the notice of motion or
embodied in an ordi r. if an order is deemed necessar'-.

KnVH»h'Bule.'''
"'" '" "'" '°'°'' ''*''°"- "^^"^ '" '"' ™""I"«>'i"li

,|.,™r ^n"TJ'i "',V'
'"'1^'' '">'"''" '^. "m- cinnt l™,,. iin.lor lliis

:T/, ! .7 ""."<',•""'• >"" """ler tl.» iiost clniw tile motion
ii»..lf must l». niii.lp in Court: ilarriion v Tiivlw. 4« V. CUB 4Ua

'!;: zz "\J::rri/;z^i"
"• "• '"''

'- ^"™'™^^ '-^ "«'-

Where au onW- wa, erroneously mad» in Chamlieis iiistraj .,{ in
< "lilt. It nus liPid rimt ndvontage of the irreguliuitv must lii- mken
-iiMi,"""''"?,''''

"?"°'' " "*' ^'''^' ^ judgiueut. and that its iu.
alidlty could not I..- set up in an acti.ui f.niii.li.d upon it; 3h,rfii, v

i.ounced the judgment in question iu a Cunt.r Court action, and the
liidii'ial iHTsoualitj was the same in Court niid Chambers.

Vi) Upon liniriug tlie inotinn the Court niav grant the
application on sucli terms and conditions as mav he tliouo-ht
proper, or may refuse the same; or instead of either siaiuTno
or rctusing the same, may jive such directions for" the e.\'-

aimnation „f oitlier partie- or witnesses, or for the nmkina
of further inquiries, or with respect to the further prosecu-
tion of the suit, as the circumstances of the case mav require,
and upon such terms as to costs as the Court thiiks right.
Con. Rule 7U. Eules of 1st Jan.. ISIk;. 14;8.
The Ch.v. O. 272 was to the same effect.

1'. lli.- Coui'! I'.'i'u^id 10 decide
defence set up iva^ a lati.l one.

Iu Federal Ihiiil,- v. If,,),, ^ .; oi,t
on a motion under this ffi/fc 'whether
It not Is'ing clearl.v Ijad.

An ev,,.|,ti,,u issii.Hl upon a juilBinent olitainerl under thi- Rule isof course, .Mihject to the provisions of 77» r Vrdifor.,' Rclhf .u!
The idaimiff must ir.ake out as clear a cn«e for iudintieut -k on imotion under l{,„r mi: Lr.lic v. P„uUo„. ].- P I{ .W- Cw„7 „rf

c»:,::;z!:;:^^'f^[!^ v ' •' ""^ ^-^ » aJditi„u sp..^';i;!

I, T.„ ,

%"^'';^"'""'- " leanusr out ot the ordiKiir.v course must

that some iujiiry or iiijiisticc Is likely to happen to' him if he '.' nolawarded lumiediate relief: (;,,,„« v. Wri,jl,t 12 P. i. .^li Some

di;!'il'r'i',?;i

"
' « !"" '"'. ''"!""' "'''"'''' " substantial d.-fence is in-

inT I! rn
""""''"' '"' •'"' <teto"l""t

:
.l/o'.»"» n«„l.- v. Co,,i„r.

Who!
Uictinp.

thp
lie Hioti._.,jii.~. i.ie liiiiTi..), ;i

the acnon was ordered to be .-ntered for trial : F
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f ,,,„,. > V B aOB; Ort«.«, V. WrUhl. 12 V. R. iSI): auJ evBn Kuli M»,

,U„UL-U ;u« Court 1. miabli. to wy that a cl«>r k«al d«\-i.™ w .bowu.

vft if. on the facta pt«i»iu«l. it is of opmioii tlmt tli.re is a qu.«-

;„.„ „. Ii,. tri«d, th« motion wili not be l™"'-^ ^ '•"/''.' ';'"'"":

,„p™ The fart that tl.c »lier.« liad -old th« g«»l» of he d- e .Jan

ranoth^ actiou, and U.at the plaintiff d«.ir..d to obtain a -har,^..

the diwribntion of the proceed, under The rredUor. Kel^t -!''";

held not to be of it.elf a ,ufflcient reawn "r irmnmt JuJP';' "t under

th.. K.to: .l(oi.o,« U.M,A- V. Copi-r. W V. U. Hl.>.
,

I" l-"'""',''^

Lod, milwi Co. V. A,„«. n I'. B. .«. the motion
J^;"

«'^
Uioiiel. unopponed. and the defendam «.« »won, to h.l^e frauduleiitlj

,u>.iBi»-d Ills property : -nl riili- hM'iCli v. .l/ur("», «u/"0.

i

«0». rules* it i« orhen<-i=o provided, tlie jiiilgment of |;^.m''"|'

the Court may 1h> oiilainod l.y motion f"'- .iurl'.niient. Cou. """

Rule riS.

S«! Knu. (1SS3I K. r..'i9.

The Court- in th.s l!ut< means the High Court •;' .•""""f^"
l,'»l«,- V. Co,,,,.:,: fj p. B. XA: u-u«lly the mofon >" ' be made

before si„Ble Ju.lp. : - -c. r.T. of ,1,. A.-t. aiul /.„,,,„„.,> >. » "r.l.

47 L. 'i. 348.

li„le> 5-.i ef »<./. pi-nvid.. for the phiintiBE's signing Hnal judsmant

1., default of appeiranoe. »..! «»!-« .".87 cf »,v,. f"r the l.ke „„lgn>e«

upon default of pleading without any motum.

Rale, r>OS. -V."!. provide for a judgment in defiult of aiii.-!irii"ce,

or defence, or where the plaintiff's cose i« tidmiited m .a-- ol t.in>

closure, sale, or redemption.

ffiiic, r,,-.8 and ",» provide tor ju.lsuient on a trial, nithout a lao.

tion for judgment iiftervi-aius.

It,il,-, .-.117. .-.IIS. r.Pll. l.lvvi.le for j.algia.ail. .a. r,„i,„,,il..

ttulc im provides for nl.taininr judgment in Cllambe^^ .ai .-p-aiallv

indorsed writs.

H«le tills provides for the recovery of judgments ,..i -P'- iai i""-

tiot.s. by leave, at any tiiac after the writ has issued,

Bute 631 provides for a lilie judgment wlier.'. uii f

these Hula, or otherwise, it is provided that jmlmiieut imij

or signed upon the tiling < an alliilavit. or proauetion of :

ih. Ac or

ai.iet^f^

saiment.

Kiito 044. 1)311. ',l.-)0. provide for obtaining judgti<eiits in cliaiabers

for administration or partition.

Iluu> 'JoS et m,. provide for ..btnming an a'U"'"'-.'!;." in a >um-

laary way upon matters such as at numeratefi m l.„l' -US.

Motions for judgment may be necessary it. other ce.sm f. obtain

,tl,. |,r,,n..r relief in .as.' of defemlai.fs default ... appear.tig .,r pl-atl-

iiu:- see B«Ic r.;):l ci.. where a claim is indorsed for specihc pet-

f*m,[!^ce or other euu.tabie relief, in which case if det.'ndant doe.

not appear tlie plaintiff must delivet; a stateneait .if 'I;'""- ;'" ™
.

not sign any judgment, or move for ludgmei.t l.y .ei.-.i., "f _the

default in appearance; .sdMff v. l/'l ..ui-, T- 1. 1.. -".. "



if
il

ilefiuilt of ilefttifp to a coiuiter-

**10 Loxs )LU)Au:u m i.Ks,

»al» (10. thi. Jiulne at the trial ot the action lin. not ordered a iudmwnt t.,
i... emw.'d: «; Rule .".'.4, ninl llW/(„i„c. v. fun,,,- ]• p h STA
or dllTMent l>sun or .|Uc.ti.,n. liin> l)ei.ii .l^teiniiiiecl In aiff.M-.-m
nay., and at ciiilVrent time, niiero « motion for jiidjment on th-
iv-«iilt mar lliii« l*couie nw.'s.jirv: »•.. «»/,, .-,m. ni:); uk nl-o
liulra iU'.'J. (H.^.

As to molii'm* for jiKigineiit in
claim ; st-e /Jm/c .V,i3.

Before »ettin» a cane down on motion for judgment, tlie plaintiS
mi.«t In ireiieral hnve deliverrd a , ilenwiit of claim, or the notif,
outhonznl In lieu ili,.not: see .l/,«t,„i r. M, Iralf. 4l! L. J. Chr JW-n. N. IS. I. 112: ,i,d R„(^ ;)()|). ff„„,,r v. WilmH-Mnii. U P R 305
nnd iiof.s ro A'm/, l'i:'. i>. 4;: I,

Tno .lear da.v»' notice iimler Kule .'MS Is sutticieuf iiartr,,,
Birniu. HI P. R. :iilS: ,ee l/.M/iell v. Parntu. \V. X. 1876, 61.

By direction of the Judges, the officer with whom caaes are s,.tdown IS re.iuir...l lo see that all pr»llminarv proceedings nr»
reiiular. before settin;: a caina down. Solicitors n-ill therefore r--
(lOiiv. Ill settii.^ down casea for judgment tor default of defence (H
to lile with the officer with whom the cise is set down the writ ofsummons. alBdniit of aenice of writ, iin.l statement of claim, affidavit
..I non-npi.earaiK'.. or no il.f.nce. and the order authorizing the kv-nee of the writ, when that Is necessary under Kulc 102: (2l a certl-
hrntp of stJi'e of cause, where tl . m t.on is pending in an omer

Xo motion for judement is necessary In on action in the High
(-oim. after a trial or assessment in a County Court- .SciiK y Freo-
man. 2 (). B. I>. 177.

It s,s.ms that in England, as a matiT of lorm. further directions
cannot I »• reserved: but the snme object is accomplished bv declaring
that the further consideration of the action is adjourned Bcnnttt v
J/oor... I Ch. II. IH)2; Gillfrl y. Umilli. 2 Ch. 11. Ilsfl; Bra„mg1on v.
(.u<,.o««. L4 «. n. SSI. Tills difficulty would .scm not to exist in
practice here.

men"!:'; .*'**• '^ P"''*,^' ^hall not he ontitlofi tn jiirliniient nt the

!!;ltS..
*"'"' "f "1 motion on the srroimd of !iis pleadin!: being true,

in noint of law to entitle

» merely
if the fiicts proved are not snffioifiit

him to jiiflrrment. Con. Rule T 10.

44Taken from 44 V
Rule.

I'here is 'rrespondine Eni

',niu v. Htnit, 11 CJ. K. II. «ls. illustrates this fluie. That was an
•iction for wronrfiil distress by s..izure of t-nods off the premises .after
tlie expiration of the tenancy, and the tenant had given up posses-
sion. The defence set up was provetl. viz. : that thev had been fraiuhi-
lontly remove<l to prevent distress for rent : but neverrli'-b's, judement
was directed to b*' entered for the plaintiff for Is.

In .1/cGrc V. il./,... 14 Out. 2211. thi. Ita!^ was held not to be applic-
Ip. In that case the statement of cliim had been held to be suffi-

cient upon a d..niMrr. r. and the plaintiff bavins at the trial proved
the material allegations In it. it was held that an objection that the

1 T-.-av.-. „.-., s„(r,j.„..,f :-, .^^,. .,.,
.iiitill.. ||,„ pI,,i„,i,Y j„

abl.

fact=
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;„urr-r .h.ml.l 1* iono««l „t ,l.e trlol. S« aUu U..r v. .Uar/iK..,.., 6ll-«a.

11 c;r. Jiw.

611. In ca.e ihu title of the plamlill m ai. uctioa to i, ,i.,,;,,«^^

,ec..^.l• lan.l, ii. M.s^d in the «Tit, e.M»ted at lU. t.iuc ot .er- ,,^..,,w

vKi. il..R'.,l' but had expired befoie the trial, the plamtiu „„,„.„,.,

shall uule,= otherwise ordered, be entitled to judgment that

lie wu.- entitled at the time of ,ervk-e, and to his coses. Con.

Hult T50.

l\il<''n (rom K. S

"it Kn'.lanJ . wr.t of po-w«iou will be allowed u, l».u» althouBl.

writ of iio»iie«»ioii could not be i»eu«J ihtreon.

«ia. E^ept l.v leiivr. „f the Court or 11 .Tu.lge an action v.,,

-hall not be -et dOTii "U inouon for judgment after the ex- „,,

piiation ot one vear from the time when the party seeking

io ^et down the ^anie first became entitled so to .lo. Lon.

Rule r55.

.S«. Kut. USS^I i;. '• "bkL i» to the «m<- vlteci.

«18. T\-here issues or questions ot fact are ordered to be a,,;

tried or determined in anv manner, [and there H no di-ec-.„M

,ion for the entrv of judgment ] the plaintiff may set rt. .n

the action on motion for judgment as soon as such issues or

questions have been determined. If he does not so set 1

down and give notice thereof to the other parties, mthiii U
davs after his right so to do has arisen, then after the ex-

piration of such U (lavs, any defendant may set down the

action on motion for jurl-raent, and ?ive notice thereof to

the other parries. Con. Rule r53.

Th,. ,v..r.lv in l.inckrL.. :u:- not in tho lOiiB. ilss:!, R. "';;-' ""'Ij'

nam.s lo davs instead of 14. otlu-rwiso it is to the .ame eftecr^ The

introduction of the words in brackets Bppears to make no difference

in the conatrnotion ot the above lliil,: thev are imlilied. though not

espresBe<l in the Eutrlish Itule.

This Itulc has been held tn apply where a reference had been order-

ed to Ilie Master to iii.|uir.. whether a tmrtition alleeed m the plead-

incs was bindini: upon the parties thereto. The Master totind in ti.e

afflrmatlve. A .notion for judgment under this Rule was held to h.

proper, aid .in.lfnien, wa. di.;ec,ed to be entered accj-din. ^o , k

rerni+- fuT„;!:,hlt--d P'"- " nWnirf-JC- IS I
.
h. .1. 205. !>ee al o

f.rnltm v. Uovl. M L. T. .".07.
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••4. Wberu isKutjs have beeu onicre.! to Iw tric»l. or w.uu.
or qii...ii„ii- „f fnct to l)e duiein,iiit,i. iu auy mamiti. nn.l
-oni • ..niv uf siicli issue* or qiii',ti.,us ui fuct imve boen tnivl
or il..i,.niniieil, any party «iio ooii-idar. that tliu result „!
"Ucii trial or ilctiriinuatioii n'li I..t- ihf trial or .k'termiiiu-
tion of the others o( i|,„:„ imiKru-arv. ..r P'li.lurs it ile,inil,|r
that till, iruil or lioienuination thoieof should he p.)-t|.oii..,|
may apply to the Court or a Ju-Ige for Iwne to -.., ,|nwii i!„'
uflion on motion f..r ju.V'niunt. without «,iitiii- for ,uoh inal
';r ceternuiialion. And the Court or Jinli^e imiy if -aii-
*" ^•.l" «l*!ien<T thoriH.f. ^'n,. .»,-[. leave, 'upon -u,h
term-. ,1 any, a- appear just, and nuiv jrive anv ,lire,-iion-
«-h.,i, may appear desirable a. to ,,„.tpo„,„^. the'trinl m ,!„.
other i,iies!ion- of fact. Cnii, l!iik> r.-.i.

IrleiitiiTl uiili ,|„. |.;„.. ,,j^, I,
.,,,.

.roc«l wuh .!,» trial, on rfe jrovrnd iliat „ , "v.i,,,::,,S ':,,,,'

Ol.-i. tpon a motion for judjiu.eul. ,; for tt iie« t

Court may. |,n if satisfied th.at it ha- hefoiv ii ,di
i

t<-rial- iiecftssary foi- finally iletorminin!: the (uie-t
rli.^puie. or any of them, or for annidiii- anv relief

,n„„, g'V'. .lud^rment accordingly; or mav. i' it i- "of opinion t
It ha- not sufficient material- before it to enable it i.,

iLiU-j. y.ju.
J";'?"":'"- '''«« the motion to -taiid over for further

J .' ru.x
7''"'""™' «D« 'lif'-M '"ch issues or questions to he trie,

,.-,/. (V ^'f 1 .letennined, and ,uch accounts and 'nquiries to b,- t dcei,
made as it may think fit. Cnn. Rule T5.5.

(LSSyi

mem nr
nt^' trl.^l

ludunietit

the

ita-

in

:lit.

iiat

and

_
Ideiiticil With Enc. R. 1ST.1. O. 4o r to Tl,„ Va

•'..t mtroauml at l»i. •• dra„- a fer^n'c- '..f f.7ct n

It "as lu.|.i tl.,ii vvl„.n til.. Cnurt is „ui.l,.,l tl,;r tli. \4; ,

tual. M,lnr V. r.,w...,„. IT r}. H, ri. di.-; l" Vp,, (.,« 74,,"Tj- V. ll«ll. isiu. 1 (., 1: 4ii. /!,.„„„, , V 1/ T ,

' K.

.p.iit

K.
r is

ar.'

nt'w

,
*!

Similar power ( incluiiins. as in rhn Ens. liul.. ,„>„,., ,,. ,i,,„. ,,,....o„ces ot fact not ii„.o„..i,s,„nt wi,l, ,!,„ ,|„,li„r „ rli,. i„rv . il ,,..

'

I'l-re.) upon the Court of Appnal h.r Ifuh S17,

The nation f.,,. .i„,|;„,r.„t .vf.Tr..,! to nrohnl.ir „,.„„ ,.„, ,

the nnlinp. „p„n tho ,,ets. I,„, .,,,.1, „ „,„,i„n „, ,, J^,-J;,'„:;^X

'I If'

ViSl)



MOTION I'Ol: JLUUMtM'. niH

-, „ I ,
,. .,,1 1,. .lIl.M.h i...il .ill«C.'(l I" V OUUMl-l. >llU«t9.

«::,;.:,:;;:, ;-,;ii^uLv;;. t. ... .n^. ^ .^ ^^ -"-

'^ .."'c.>«.T\wi..-l. .i A,.,.. .;... "H. lUul u coun Lju

t y"r .od^r, i ."•«!, that lh.r. coulj Ik uo cuutrov.r*

;:^t mli.,.- 'o^' "O' "I.U.1 u luiitiTiiil -u... upon wbicU tliWH.

/I i'. ii.ir.»o ('.-•. -'II 0. u J. i.ii; ' ,'- r- ^^. ' "• •

J/,„J„„„/,I V J/uil /'Kl.. <V.. as Ont. l.M.

p,,^,„".„u.ri.\vrd.« not 1.1 iuc,.rdau™ with tbe lindi.iB ..t ti..J..r^.

>vl„.r.- llie <--..on connidiri tl.»t th- mo-t oonrfnient curw i. imt t

..,,,1 111., .lu..' lor llio oiiiiii'iu .if .innili.T J.iry. I'"' '" •!<''
:\

>'-'^"""'

;
' .rdr.^ » tiVir ..-.. >i..«-. ui...« 'i..; "hole .i.-. i( tb.;.v ."";

,l,„„l,,; ^. H»it.il(„» V. Ju/,«..,„, 5 IJ. 11.
."•-i"--'i- '-',,:

,,„l,.. limi.t. 4-JM; J«n.-. V. rkmivK^ia <>n • lir,
;

Pnl« r x W ./ .
.

V II NT' -.(...iM V. lii.i.i.i /.•"111- "»•. i«<»". -^ri.- ." P- '•'''•

I'l. kav. (.'Ja u^ii tliom nli: .Vti«-H v, rtri,!,* CoI.m^M foir.",,

Co.. mipn.

WliiT... ther-tor.., tlu- ...... i« one in whlrh no mWitlonnl '^"''^

miin tn tH. prov«l. nnd In which, upon th,. fflot. provrrt no lim

^niMillif in. ili...l in tindini: n virrti.t ndvcr... to th- party in "h.w

I- Thit onr thinks thnt jifluniunt shonl.l he civen. thi- I mir.

h » l'.for. it all th.. tunterinls ...'.-nry for flnnlly 'I""'"'"'";
'^:^

,,„„tlo„. in ilisput.., nnil will nit m"" thi. «"'>"'*;*•:.'• «""','•

,

:i on n. 4:iO: Slciran v. H.,i„i<f«. . Onl. App. .,1.1 ..111. I'l' .""""

r, -, l" \V K TT.-. 1111.1 IhiB wnn .low whor- tho pnrti.'s <liil not

.il.'im in 11 .niic' whpvp thp Court was of opinion that tho .Indoo at

.1,; trial ha.l impro|..'rly usurp«l the functions of the jurj- on a quM-

lioi, of fart which ul.i have heen l.'ft u, them :
;.™i-c.. v. ;,«im.

r'. .lour. .-.24. as to the ('..ml iisurpiiik' Hi., f.iiuti.ms of the jury iiii-

I..SS liiitti iiarti.'s <imp..nt.

Hut where some of the tin.liri.^ of the jury are jet ii>iiie. hut

others are left unrti.turbcf. this l;»lr .Ims nut en„K,wer the Court to

direct a judmnrnt to b.> .ntereil ulu.ii its own view .,f tlie fait.,

wliere su.h view 1. irreconcilnlile with the ,innue,tione,l l"id nes of

the .iiirv- 0,ilri.- V. ir«( A,i.tr,,lu,„ 1/. ,( .1. r„r„.. ISO*., A. I
.
...7.

74 i.. T. -Jill.
. , ,

The i«iwer must !»• most sparincly and cautiously exerciseil I;«t

Wilsrn iM. in .«(cim't v. R„«ml,. sii/in 1 ; and Ctoi/toi. V. latter-

:!.> o,it. 43.'.; and will not l"- eser. 1....I where there is ,-vWenev

which ouBht properly to so to a jury :
Rr. ««(cr v. Il,irra«d. n

.
N.
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XlKeU. 18S0, 2T; or where, i£ a nen- trial wmb ordered, furtLer eviUeuc.

i^^(r. J. Kj(. tu., 11 Ont. App. i2: tfordnion v, Putuaia, 18 S. C. K.

In ^Umicli V Ll^pd; 48 U J. L\ P. 4l>i; w, X 1877, 30, anaction for libel, the Court held that whetli^r the report of a trial inguwtion was a fair ona or not, was a question for the jury, which
the Court would not withdraw from them under this Kute; but in
J/tGo»re V, II ctlern Marnmi/ .Vca-,, 11««. 2 K. B. l(Xi- 8S L T 757which was an action for libel loutained in a criticism 'of a play theCourt held that if the alleged libel oaly amounted to fair comment
It -as the d«ty of the Judge at the trial to withdraw the case from
tnt jury.

If the apptllatc Court Bnds ;hat the damages awarded bv a juiv are
e:ices5ive. it must grant a new trial, it has no power unless both
parties consent, to reduce the damages to a sum which it thinksproper: Tro(( V. ira((, supro.

uniiutninits

Where there was a conflict of evidence, and the Judge wlio trie<l
thd cause without a jury, attributed greater weight to the evidence
cil some witness,* iliaii oiheiK. but, in the opinion of the Court, took
a wrong view of the law. the Court refused to give judgment on
the evidence, and sent the case for a new trial : Cnuada L„,ulid
Credit Co. V. Thumji-^iju. S Ont. App. OUll.

Seealso for applications of tills Hulv: ilrrckr v. iriHiaui,. y IJ, B.
11. :!: Ill Ajip, Cas. 1. where judgment was entered fur defendant
upon a motion for a new trial in an interpleader issue- f)<iuii v
.vmiiniiu. 411 I,. T. ,-,jO; 41 L. T. 7.S.S : 2S \V. 1!. VM: W. \ 1870 178
n-here a non-suit was entered, after a verdict for plaintiff,' and
t bough the rule only asked for a new trial, the Court being of opinion
that there was really no evidence in support of the liiuliiigs • als<i
llatti/ V. C(cicr. 71 L. T. Jour, i'i ; and Waddell v. BlucHiii. 10 Ch.
11. 411.; Eastland v. Burchell, 3 Q. B, D. 432: 38 L. T. 583 ; fiowu-
J«rjcr V. Gnud Trunk Rv. Co.. 32 C. P. 34'J. 3l»: 8 Oni. App. 482:
11 S. C. U. 311: .standard Bitnf: v. Dunham. U Our. t!7

: litrith v
I'ligh. 8 Q. B, 11. 355.

The Court declined to act under this Kul, in Garland v. TItunii,.
»oa, 9 Ont, 378 : see also Hialoii v. UcOillicray. 7 C. L. T. 37.

The Huh is applicable on a motion for a new trial to a Couutv
Court in term: Donaldson v. U7,/'rrj/. 20 Out, .*i.i2 : but tjie cniitrarv
has been held in England: 7'ii'i,r v. city o/ticei Co.. 10 IJ. 1',. li. .-.I'n"-

s, < notes, ...itiira. pp. T.t2-lli."i.

The Rule was held to enable the Divisional Court to pronounce the
proper judgment on the tindings of the jury in a case where the
.Imlire who tried the action considered the findings insufficient to
warrant a judgment for either party: .Stevens v. Grout. 18 P. R. 210:
but where judgment cannot be obtained in that way. see Ruhj 7S1.

in.iiar. «I«.^(1) A part',- iiiny, at any stage of an action, n]iply

I'tVi'i'iij.-int" ''" ''""'-t or a .Tiirlire for suoli order a* lie may. upon any

K'i,',".,
^,"''"'-"''-^°^ "f fin-t ill tin- pleadings. [(«) nr in tl'io oxaniina-
linii of any otlier party] lie entitled to: [{h) atid it shall not
lie nec-e«-ary to wait] for the .leterminatioii of anv other
question between the jiarties (c): [(,1) or he iiiav so apply
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where the only evidence consists of documents and ^uch affi- Ruieew,

davits as are necessar}- to prove their execution or identity

i^ithout the necessity of any cross-examination; or he may -">

apply where infants are concerned, and evidence is necessary

so far only as they are concerned, for the purpose of proving

facts which are not disputed.

i'i) The foregoing Kule> .^hall not apply to such applioa-

tio]i-. and any such application may be made by motion as

soon as the right of ,e party applying to the relief claimed

has appeared from the pleadings.

No oorreBpondiny clauw in the En^. (IHSiJi U. 37iJ.

(3) The Court or a Judjre may. nn >iirh application, give

such relief, subject to such term^. if any. as sucli fourt or

Judge may think fit. Con. Rule *.5ii.

See Chy. O. 27n. and Eng. (LSS:!' U. 376,

im The words herp in brack<?ts me am in tln' Etip. (IHS'li It.

37f'.. which here has "• or otlifpwist?." niid thosi- wnnls wfri^ h^ld tn

iiii.'Iude admissions cnntainfil in nn nffiilnvir tiled on n pii-vimis inter-

In. ntory application niadf in an ar-tion in whi<'h no pleadinirs had

been delivered, and the writ 'noi sjii'ciiiily indorspd : LnmUignn v.

FaaHi. ?,4 W. \\. 4fty. GlU :
-"4 L. T. 300. Thi« was ivv,T*.'d on

appeal: ."> L. *j". \2\ -w L. .7. * 'liv. ."A'>; on the ground that the ad-

mission was not dt'finite tnoiigh. tind it was held that there must bp a

cl^ar admispiou iu the action in which the admission i« made. The
English Uule lias also been hpld ti. include verbal admissions: allepetl ro

have been made before ncti'tu iind nor denied by th" defpiidanr
;

A'''

Bteny, Ffrench v. tiprosK.n. IS'.H. 1 Ch. 400: 7i» L. T. HW. Under

tliis Hide the admission on which thp motion is fonndi'd niu'^t h- in

rlip pleadings or examination of thp parry, bur pvni the English

Ilnlp has been held not to auttiorizp the Court tt> ord-'r m'mey to be

paid into Court upon an interlcxmtory apidii^atiou. cxc-pi upon

a clear admission that th<> party required to pay has it in hand:

yevillr V. Mtittheicman. 181*4. :j Cli. ^45: an admis-sion that the

part\ is responsil)!e tlierefor is not enmigh: yiitirr v. Uoll-niil. IS'.H.

:i fh. 4nS: Cr'.mpton v. E. rnhv Pnuk. 3805. 2 Ch. 711: 7:1 L. T.

isi; but see Re Henson. 1800. 1 Ch. 39: 70 L. T. ."00.

(h) Instead of the wra-ds in brackets here, thp English Rule hiis

tlip words " without waiting."

{>< Where the claim of the plaintiff against the defendants \s

sevprable. and on*' defendant di^s not appear, or dops not deliver a

defenee, and another delivers ii defence on whi«h the plnintifF's riiht

to relief is admitted, the plaintiff may proceed n-jainst the latti^r

nnder this Rule, and against tho former by defnuit : Rr Si.iifh'"

lUiutv IhHdaon V. Smith. 24 \V. K. S'.VJ : P.n-y.iis v. //.;/, -v. P, Cb. D.

r.ri4 : si'P. however. WuriKr v. Davics. 70 L. T. Jour, l.^ti. S<'e also

'rul-i,^^ V. lUivlfc. 1 I'll. I). lIMtl. where a stntenu'nt nf def.-m'.'. pur-

pnttins to be the dt-fonce of a husband and wife, rni-'ed no d.'fi-nce

a-; rt'sard^d Th.> hn«band. and the plaintiff was held ontitled under the

Kiiirlish rules of pleadini.' (ihnush it would !«• oth-r\vi>i' lieiv uudnr
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ftufe 4(131 to jadginant aeaiMt the husband as admitting the ploin-Jlt
. claim witho.it waiting tor the determination of the caw against

the wife. Uhere the plaintiff's elnim against several defendants 1.
not severable the action should be brought to a trial or hearinc
(Ifc'ajnst nil of them at the same time: see note« to Siiie 586, «ii;)r.i,

(./l The irords here in brackets are not in the English Rule andare taken from the Chy. O. 27(1,

Scope of Biilo._-ihe object of this Rule is to enable a plaintiff or'defendant to get rid of ,o much of the action as there i, „o con-trovcrsv r^.»m.. If the whole issue Is not in controversy eitherpanr may be entitled to move on the admission of the other Thnrl
V. HoUticorth. 3 rh, D. at p. fi4().

^ " '^i,

i,'"'^,,"T""' 'r "" '>''rai«i''n under this l/„l, until pleadinss,

i.;., Z Tv ""i
^"'""'^ '•'"'"^ ' "'•'»• 23 Sol. Jour. 4621have been delivered: Ifc/.cr.rf ,-. Xrr.nulh. 12 P. R. «0e; and th^

?e^^v w,r '•
'lf""l: ^ *""• ^' -"* f"'""-"" by Bovd. C. intell V. 11./lion,, though not mentioned in the report: 3 C L T3.,S. «K. also (JJfo(( V. Ker. 24 W. R. 428: and the referenci topleading, in clause (1) of the Ruh; and Landnunn v. P™« °',pra

fil,S'''h,?,
1''''""!'°''' ""I" made not in plendines or in any document

^^'J2 l,^
statement of facts agreed to by both parties, the plain,

nnv 3i„^ L r"' J"''/""'
'" ''''"''™ "" "''missions without

b7s,n ,
be relieved from them, and to proceed with the action

hj statement of claim in the usual way. conntermandini! a notice of

roToZ7:,'iT%'fnr''^'-'"
"° "- ""'™'" -^ '-- >-•"'

,^^
*fmdant admitting tjmt .he held in her hands funds of an

infant, but clauning a discretionary trust therein, which was heldimt to be the tact, was ordered to bring the fund into Court-WMmrood v. TTWfeirood. 19 P. R. 183.

As to .illowinc an a'Imi<«ion to he
Ion. 1S92. 3 Ch. 226.

withdrawn, see Hotlu v. Biir-

ifjrl,f o
'"Tj;'"''le at any stage of the action, after pleadings:ycLmd ^. SOTjmUli. ,„pr-,. and therefore it wa.s hold that the plain-

lilt was entitled to judgment on an admission under this Rule thoughhe had dehvered a reply, .nd the action was set down for trial-

fh?"',';i,'l ^'"T '
'li-

" '^-'- ""' 'b- "<"' may bo acted on atthe trial: TiHc.^,/ v ff„rpor. 7 <Ti. 11. Irt!. After a judgment
obtain.-,! without pleadings, the Rule was held to be applicable on a

"T°l TiL ""''
-S*

">" '™''"" '" '""" «<<"'"' »':"inst a personwho had been serrea as a partner under a judgment against the
firm, the necessary admijisionK appearing in an eiaminaHon of theperson upon m affldavit made by him on the motion: Tmnaut v
Jfanhard. 12 P. R. 619; but there is no power under thia Rule todetermine summarily the liability of an alleged partner who was not
served with the writ and who disputes his liability: Standard «anJ
v. Prtvd. 14 r. R. .3.-,.i

: and see S. C. in appeal. 15 P. R. 438.

The (.-itering of a dispute note under Rale 176, limiting the defenct-
to a pavt of the sum clalme.1 and admitting the remainder. wa« held
to he an rdmission under this RuU CmrfnrJ v. Gemmell 7 C L T
117. but see now Rule 176.
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It in in the discretion of the Judge whether to givt^ relief oa the Rnia eie.
motioD or not. and the Court of Appeal will not review his discretion

:

Mcllor V. Sidebottom, 5 Ch. D. 342.

On a plaintiff's motion for judgment where all the facta are before

the Court, and the conclusion is against the plaintiff, the action,

and not merely the motion, may be dismisned : Hill v. BUI, 2 O. L. R.
28!», Ml ; 3 O. L. R. 202.

Thi> Court acting under this Rule haw rkvided, on the pleiidings.

tlie (|ue»tion whether the facts set up l»y tlie defpucc constituted a
Ifjinl defence: Onta-Ho Bank v. yolln^J, 2 O. L. U. 7fil . Imt it has
.-.inre liwn held that the Rule does not apply to the c;i»o nf the alleged
iusufficiency in law of the statements of fact pleaded in the defence;
and that in such case the procedure provided bv Ruh^ 2.")i(. or 2lll

should be followed; Edwards v. Coif. H it. L. it. 140.

A defendant may move upon an admission entitling him to the
"relief" of having thft action dismissed: Paaooc v. Uich'irdu, 50 L.

J. Ch.v. 3.17: 44 L. T. 87; The -Vap/cx. 3r. W. R. 59: Co4fle t. Coiflr.

19 I'. R. 117: Hermann v. WU-ton, 32 Ont. 00.

The provisions of this Rule, which are not contained in the Eng-
lish Rule, are tnken from the former Chancery practice reculatinK
hearings on motion for decree (see Chy. O. 270 1. and on bill and
answer.

Both those methods of hearing a case were formerly employed in

cjisi"* involving the con-sideration (»f important questions of law.
Suirs for the construction of wills are familiar examples: see for

instance Fuller v. Macklem. 2,1 Or. 4."i.': Robaon v. .Irpuc, 25 Gr.
4<t7: Patton v. HicJcaon. 2.". Gr. H»2: Clurkaon v. Scott. 2.". Gr. 373.
In such cases this Rule is no doubt applicable, and the motion will be
[irnperly made iu Court: Rogers v. Wilnon. 12 Ont. 322. In simpler
<a,sps similar to those in which the English Rule was intended to

apply, the application may be made in Chambers: sre Gough v, Hcat-
It'V. W. N. 1884, 34: 32 W. R. SS.'S : 49 L. T. 772: Cook v. Erynef,.

Ih. 7.->: London, etc.. x. nUthi,. 30 W. R. 497: 58 L. T. 7^4 : 57
1,. J. Chy. 505: Allen v. Oukru. 2 Tv. T. 724. Applications under
this Rule have frequently been entertained by the Slaster in Cham-
bers: see TruMt mid Loan Co. v. Hill, 9 P. R. S ; Cook v. Lnninix,
10 p. R. .577: Taulor v. Cook. 11 P. R. fiO; Hcnfbcm v. Turner. 2
Ont. 284; and see Ladie/t Tailoring AnHoe. v. Chrkxon. 27 C' L, .T.

:.oi.

.Ml the plaintiffs on the record mtit^ join in. or hf p.^^tie^^ to. the
motion under this Rule: Re Wright, Kirke v. ^;i)rth. 1895, 2 Ch. 747;
73 L. T. 396.

Even in England an application may be made where the judgment
nskcd for is in the nature of a final judgment and not merely inter-

kMiitory: CUhort v. Smith. 2 Ch. D. fiSfi : Jenkina v. Uwoiea, 1 Ch. D.
':0«: Ro Harker't Estate. 10 Ch. D. 102. 165; but it has been held
tJiat the party mox'ing must have a clear case, and if he claims a right

whfch does not exist at law. the fact that it is not denied in the
ntUer party's pleadings will not entitle him to judcmeiu : Chilton v.

r.ntxinn. 7 Ch. P. 7.35: see Rule 010.

Formerly in Chancery on a motion for decree the examination of a
ilefcndant mieht be rend, with his answer, against him: Proctor v.

<,riint. 9 Gr. 31; Mathers v. Short. 14 Gr. 255: see also Poirrn -.

Ua. 20 Gr. 021: and Rogcr^t v. W'ihnji. 12 P. R. 322. .5+5; and
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BuUfllS. ou a luutiua for judviueot under tin* Uule tlu* defeutlant'x fxamiun-
tiou fur tliscoverj' may be read : Coyle v. Voi/lc, I'J P. U. U". Affi-

davits proving exhibits might formerly be read un motiou for dec-rei'

under Cby. U. 2TU. or on a bearing on bill un-' uuawer : see Kilhih/

V. iimham. 2 <ir. -*81 ; Vhalk v. Haine, 13 Jur. tt81. Itut yMart- hui*

far this is the cawe now: t'oofc v. Lvmieux. lU i*. K. 577. it muy \».-

found that ui)on the documents nhich may be referred to the i|U>'>-

ttons raised in the action cannot satisfac-turily be disposed of. In

which catie the action may be directed to be brought on for trinl

in the usual way: Gardner v. Brown (before Gait. CJ.. Ii8tli Octu-

ber. ISSUi.

Counter- Where the plaintiff's claim is admitted, but the defeudaut sfi

elftin u up a counter-claim for damages for a larger amount, the plaint ill'

alilotion '
**

'* ""^^ nece.'isarily entitled to judgment uimn the iuimissi<);i of Ins

claim. The proceeding uiK>n the plaintiff's claim may be stayed uii

pro|>er terms pending the disposition of the counter-claim : ttuk- -7ui.

Semblc, if the counter-claim is apparently frivoltm* or un>ubstanli)il.

till' plaintiff would be entitled to have the amount of his claim

brought into Court to await the result: Mrrsey iStcamtikiii i'u. \.

ISkuttlvicorth. lit g. B. 1). 4tW: affirmed on appeal, 11 4J. B. U. -".yi,

A judgment for the plaintiff wax mmie. where the counter-claim wii>

in fact an independent claim for daiuagM as to the Quality of jther
'

goo«ls than those for the price of which the plaintiff was suins : bin

execution was directed to be stayed till after the trial, if tin-

defendant should pav the amount of the judgment into <'onri :

tih<jici-U V. Boicntii. \V. X. 1SS3, 50; 31 W. R. 550; 4S L. T. tii:S

;

52 L. J. Q. B. :iHi; *Ac/>^(ir(/» v. WUkinson, G Times. 13; t'«-i(i7 \.

l^heoit. 7 Times, 550.

In an .. mn on a toreij^u judgment where the only defence wa^* a

denial of ihe judgment, it was held that the plaintiff was not cuiiili-ii

to judgment, under this Rule, upon the pleadings and an exemplifica-

tinii (.f the judcment, as it was necess!\ry for tlie plaintiff to gi\t'

evidence to connect the defendant with it. and support its genuine-

ness, the defendant havin;; put the judgment distinctly in issue

:

HviirlMrif V. TiiDivr. '2 Out, i;s4.

lu reply the plaintiff admitted that a collision was not due r..

default of the defendant, or those on board, and submitted [> :i

decree that it wa;* due to inevitable accident. On motion by tin'

defendant on the admission, the action was dismissed with cosit-^

:

riif \fn/l'8. 35 W. It. 50.

In an artion by the, payee against tlie maker of a note tlie d >-

fendnnt. on examination, aid that the note had been made an<*

delivered to a ttading (ouii)iiny for a purpose other than that for

which the company had deposited it with the plaintiffs, but did nm

allege notice to the plaintiff. Judgment for the plaintiff was granted:

Ontario Hank v. Youh'j. 2 O. L. K. 7l*.l.

Wlit-rc the plaintiff's casi> is not conclusively made out. tlie motion

will he refuseil: Cook v. hnitietix. 10 I*. R. 577. where it was hfld

that much care must be taken in cases under this Rule not ro takf-

away the riLdit of trial on rirri vorr evidence; see also G'tnliitr v.

liron-n. suitrii. and Itnniutii v. Hiiiry. 1' O. 1.. R. 310.

The whole of an admission in a pleading must be looked at. and tin'

"pnse and not rnerelv the grammatical construction or the form

thereof is tn l)e regarded as the criterion of the extent and scope -.t

the admission: Dorcy v. Inriii. 4 Out. S; and -t must V.? clear and

disliml; Lo...l.rff'^.. v. fc«.W. 34 W. U. .",',11: ." I„ T, 12.
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In an action for infriugeuiprii <)f n pnt^nt, the (It^feiirtntit iidmiiteil Eul« 616.

tlif iofringemeuc in ten infitaoces, but dt^nied any other infrinKemeni.

On a motion for jinletnent on me pIjudinK^i the iilmntiff wa» hel<i

Ixmnci to take tlie ikiiial qh %vell fw the admissions, nnd \va« entitled

[•< nn imiuiry us to dnninKes limited to tlie ten instances ndmittetl

:

riiitcd Tcltitlwiiv Cu. V. IfoHohoc. 'M (.'h. IK 31>t».

All admisfiion l).v d''i"nce must lie talien just ns it '; pleaded:

ItcniorcHt V. MuUtt>ul, 1" 1'. It. 'in. Thutt in au action on a policy ff

insurance for £1,)NH). a defence tluit on an apportionment of tlu' Iosh

under a oertain condition in the iiolicy. the defendants were liai)le

for £<Ki only, was set up. The plaintiffs were not allowed to havt*

judpment for this, and proceed for more ; the defendants' contention

being that tlie admi«siou was, that £i»li was due as the result of an
entire defence shewing that no more was due: .liidnirx v. I'ntnut

Ax'urunce Co.. IS L. U. Ir. llo.

The statement of one partner on his examination (in a suit against

the firm I. ns to transactions wliich occurred during the piirtnerjihip,

bind>i all the partners, unless they seek by examination of some of

tiimiselves to contradict or qualify the statements of the par'uer
whose evidence they object to: Taylor v. Cook d- ('".. 11 I'. U. 'Wt.

In a foreclosure action, the statement of defence craved leave to

refer to deeds mentioned in tli" statement of claim, and. sjive as by
such deeds when produced should appear, the defence did not admit
tliar they were to the effect mentioned in the statement of claim,
rpon motion for judgment under this Huh', tlut deeds beiiis produced,
it was held that there was n suttioient admission of the execution of

the deeds, as they appeared to be of thi' dates, and made between
the parties, mentioned in the statement of cinim: Barnard v. \\u-
hiiKl. \V. X. tS82, W3: 3l» W. K. 047,

.ludjrment for iM>ssession was jiiven against a mortpagor wlio

admitted the mortpagn niu\ default .--nply: Trunt d- Loan i'o. \. Uilf,

',1 \*. 11, S: so where he admitted iliat his mortgage was in default

and plaintiff was mortgagee, merely saying, in addition, that sonie

one elise was in possession: I'ailfutt v. Binn^f. W, N. 1SH4. 10; see

i>o Croft V. Colliiiffirood. Ih.. '-iH.

In Coddintjton v. .faokirmvilh . Prntncola and Mnhilr flaUirai/ Co.,

•Tt I,. T. 12. the plaintiff claimed a charge upon certain bond" of n
f.irficn state which were deposited in the bank to the creiHt of ihe

cause. The defendants, in their answer, admitted the plaintiff's

titl*^. and an order was made, before the hearing, for the sale of the

bonds an i)eiishable goods within the meaning of Ituh HKH.

t'nder this Rule in a partition action, an inquiry wa.s directed as to

t!n' persons interested in the property: Gilhfrt v. smith. 2 Ch. I'.

I'lSii; an order for sale was made: BtirneU v. Biintcll. 11 (.'b. I'. '2\'i:

nn order was made for taking the accounts of partnership dealini-s :

Turiinaiid \. H'iVjioh. 1 Ch. D. H." : the agent of the trustees of a will

^^;l'^ onlered to deliver nii all securities relating to the testator's

t-tiite. and to account for all sums received on behalf of tlie estate:

Uhuikc^i v. Jirndi. 1 C\\. I). \'A'.\: and an order was made for a di.ssolu-

linn cf a uiirtnership: Thorit v, HoUhforfh. .3 Hi. I>. '.:;7 : sec al.M)

H'tnnft y. Moorr. 1 <'\\. l>. r.'.l'J: Mftrtin v. (i„lr. 4 Ch. I>. 42S.
I'l-.^liably also the common at»i»Iication for payment int() Court by an
a<< (inuring party of a sum admitted to be in his IkuhN may now. ai
any \atp before judgment, be tunde in Chanil)ers under lids liiili

.

tlioupli formerly made in Court: lir Ciirr}i. S I', It. :i4n. A- lo wliai
iv a sulHiir-ur iiilnii>>;ion for riii,- |iiu]'u*<-. .-ff /.'. Cnn;-. ,m(/„.i,- /;,
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§

IRTO. 1 I'll- :«' 71) L. T. JIXI.

brought. <hat ho has rP«.v«i
'"'«/"f;., ^ .rtu^ns,.,. I,,,-

.tc/s" \h^J«:i.'^'i';;h'\;;Tu.?:.' l .......1™ » b, in ,»...

pl<n(ling» nr eiamiiintion ..t the pnrtr.

The Court can, on an interlo.;utory applioa.tou. wl^.n ^t ^"-^;'
;,

L^e ™J™h^br.hrdSA» to be plain,, due to the other part,:

WanHv" V. Wiijon, 35 Ch. D. 18".

^ f„recio.,re deer;, wa.
-^'-i^-S^-„;%,;;*'^,^^',r"S»<r;'

rhe mortcage deed: C^r^. v. *""•"'• »J^'- ^^'^''50
l. 1 1",

/InWJ.. =11 Sol. Jour. 13'2] : see W. N. IS»1. .1-. ^- "

,rriisrJ^;%«s3S£"i?5 Si-

s' j-eSiE'sSS*'"-
« ^ v^tinn—NotirP of motion nep.l only bf serveil upo'i

Practice on Motion. .>fi-»f "'
where tbf onus •

cannot be reserved; but the -"""^ "' "
j j, „aj„urned : Bniatll v.

that the further <;<>"»<'""'"'"
"\!^,^,rV,"£b' p. iis., ; Kra.<.,in!,t'.a v.

''''»''• n?-xJ--ri«rN;diffiUroftl,at kind would seen; .0

(•„««o«.. 24 \\. R. ^1- >" ^ ji„„ is „,ad.. iu Chamber.

^hrnSn*™ h"S,e';'*:i'i;4.^'':puM also be ™de in Chambers:

Where the plaintiff raak'* "''''""'.';,"
.',",';"'i' 'it.'

.-41":
'"'().

L. 1!

„„„iou. shotUd be dismissed: H,! ^, //•". - " '-

JII2: ffermnn v. WiJ«o". 3'J Out. (.".

FetidiDii
application

BIT. Wiore it is niafle t"

-
,b' applioiitinn that it will he con.l.ichT. t

lumeil into »l 1 i „„,- ,lir....t tllfi ar
m.nion (or

jodilinent.

or hearinki

of cause

ippear on the hearing "f aiiy

,. l.icivp to the ends of jtisti..:

;o ncr-int it the Court mav .lir...t the arplication to he turne,

"
I; ri 'the evidence in the cause or n.nttor. ,,n,l vvtlh re.pe

to "the Further prnseention thereof, as the nrcnnl=taBens of
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the ca=e may require: and upou tlie lienrmg il »hall be dis- Rulw
^„

cret.c.iiarv «itli the Court to eitlier pronounce a judguieut

or niuke"sudi order as may seem just. Con. Kule .0..

Same lu Bft«t a» Chy. O. Ul-1- TbMe i» uo corrwpondmg Eng-

lish Uule.
, , .

Th,. Court may dirvct a motiou tor an.hiterim recplvw or lnjuu<|-

,l„n u. he turuel into a motlnn for juilgm.nt wliere it i« »atlsti«l

JM ,.0 other ,u™tion to be tried; ami tU,.cm>.e„to,,ame.

i. i,ot iiooessarj-: Merntt v. Ai..tii. Divl. Coun, 1.' D«., 1J(«I. AwiO

1. a'sniiito. ver Hrition. .T.. 21) Hec, I'Jir..

See this lli,h- a,.plie,l iii »,/r„c v. B..I. 2 C. L. 1. 4,; l.m ..>

<,h,u. V .•-((itfoH. Ill 1'. H. 2i!4 (rfveiH.ug S. ( .. Hi 1". K. •Si. i

;; lelJ .y the Court of .\,.|.eal that thi. Uuk couhl not he apM ed

lurnaD appeal from the Master in Chamhers retus.i.tr a mot.,..,

uiuler R«lc »«. into a motion for judgment under thl» A«te.

BIS. Where further directions have been reserved until i;_,»«'

aft.T the making of a report, if the party having the conduct
J™;.' :'!,«„

of ,lie action does not set the same down l.y way ot motion »d.y,.,,„

for iuilgment on further directions, and serve notice thereof „,,.,„„,

witl'iu U days after the confirmation of the report, any other i„f„„,„i

party atfccted by the rejjort may set the same do«-n. iiud *''"'<* S.;''™i^

notice of tlie motion. Con. Rule T58.

Taken from Chy. O. -till.

Evideme taken in the Master's offlce eamiot be reail on a heai-ng

on further directions; O^vld v. B»rri((, 11 Or. il4: I »r .«j v

l«.fj„ -2 Dr. & Sm. 12': M''l!lt v. l;«rl,ci. 1, (.r. J.l. but on

the question o£ costs reserve.!, tlie Court «ill look at an order made

..II appeal from the report, and also at the pleadinss. rino otlier orders

mad- In the cause; Duxmh v. Rmif. Ij P. R. 811.

The Court mav, on a hearing of the cause on further directioufcCo..rioi.

refuse ,o act upin a report, although ir. he conlinue,!, -t -t tu>i;^» l,i^,X
to he improper, or unsatisfactory: Taylor T. CTai.cn. 10 Gr. 4SS

, „, „„

liJLT^- Craieford 1 (ir. ^i'J: Harruon v. ilcSheekaii, 60 L. T.ttport. or

."?u*"™; and™; may also refuse to carry out the ..ri,,nal iud.ment - .»rv

„r...,..unced in tlic action, it it appear., to have be,.n imiirovidently ,„„„„„,

'-ranted; see Comi.iccW lla«k v. lirah^m. -t Gr. 4111; J( .(.)"•« v. J.»lB.mm

Ktnlhii "8 Gr. SO. Wliere the original judgment is dcl.ctiie. tne

rmirt may as far as possiljle supply the defects: Roiicrtson v. Uci/eri.

1 i;r. 500. . ,

A judgment ppjnounced by a single Judge on a heariiiB on further

.lireci.in* ^as formerly nn, ..ppealable t.. a ',:'
''""""

'o':"",
I|-,„„ici, V. Smallu-ood. 10 P. H. 233: fie Il%l^o». H. P. K- 1^0, but

1...1V an appeal lies under the .li,.l. Act. sec. .4 (11.

«. Form of .Tudoments .\\d Orders, etc.

«19. .Tudirment- for forfclosnre or sale of mortgaged.;.™.!

,>ropertv tvhero a ri^ferciuo is ro.|uired. sliall after the proper jndBBen.

j.,,,j,,.,i; hitherto ir, use. direct, in general terms, that all ii,,,„r,. „r

necessary inquiries he made, accounts taken, costs taxed, and
"
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proet'ediU)?* had for reilemi)Ti')ii or forftiuMiri'. (or for ri'-

(luniptinn or salt' is the cose umij /») miil tlmt for tho-i' piir-

|m>('s the cniisc if) refcrrtMl to {nnnii'i;/ flu- Magtei-); jiinl a

jiulpiiient *o exprossed shall be read and tnnstriied as if ihi-

same sot forth the particular:* contained in Kulcs ;44 Im

Too and Rule 385. Con. Rule "(1.

Tnken from Chy. O. 441.

A (ieclaratioii ilmt plaintiff it* entitled to ii (.-hnrge is n t"""!*!' I're-

fnce to a ju'liroieui on mortgage debenture : Parkintun v. Waiinrriufit.
43 W. It. 4]itt. but not after a winding-uii order bn;* bi-en miide. niilei-s

with the consent of the liquidator: Wanrick v. Thurloir. Ih., 41K!.

Judgnieuts for foreclosure, or sale, since 77i<' /wlicitiin- Art \\i\\*-

been n:ithorized to be drawn in a similar form to that prescribed
b> Chy. Ord. 441, from which this Rule is taken: see App. Forms.
Nos. 1.%:;, Vvi. (H. & L. Form--. Nos. .S^H mid S(i."t. Tl»- '!ui"s pri-n-

to 18*SS rlid not expressly state that jmlcmenta »*o worded were to havi-
the effect which Chy. O. 441 stated tlie.v should have, but in .1/'-

Dfiugall V. Lindmy, 10 I', U. J4H, it was held that such wan the effect
of judgment?! »« drawn.

Where the ciraimstances of the case are special, a judgment in thi*

ordinary form prescribt'<l by this Huh. would not lie approi)riate.
Thus, where a tender was pleaded, a special in(|uiry was ilirected on
this point, and further directions and costs were reserve*! : t*iir» v.

Allpu. 1!) (ir. !W, So also where the defendant plead'^d payment in

full, fosis were reserved: Goodtrliam v. Ihanmai. 1* Gr. l^r». In
sucli cases, rhis must still be done, or the judsmenr must pinvidc for

the dismissal of the action in case the. :^Iaster shall find in the de-
fci!i1ant'.s favour. So aNn, where thf defendants weie ri\al claimants
to the equity of redemption, special directions were insertetl in thf
decree: Rauiitrif v. Thorn i , on. ^ fir, :!7J.

IT When infants are defentlaiits. a judgment of foreclosure mu.st nlsi»,

ordinarily, reserve a day to shew cause: see notesi to Rule ."'.l."».

If is for the plaintiff himself to determine whether or not a refer-

once is required. This will ilepend upon whether at not there ar*'

any snbseqii >t incumbrances; of this he must satisfy himself l\v

aettinff the p >per certificates from the proper officers: see Rulr 74.").

Where there are no snbse<iuent incumbrancers, the account slii)uld

be taken on entering the judgment: if the plaintiff takes n reference
to the Master unnecessarily, he cannot recover the extra costs so
occasioned: HaniHton v. Hotcanl, 4 Gr. 581: I'ltrtiy v. Forkn. 'J P.
I!. 4L'4.

\\'h. le the plaintiff took a jiidj:nienr without a ref.'reiue. and. iifter

obtaiixin;; n iinal order of foreclosure, discovered that there were
Rubse<|Uent incumbrauces. the Court refused to make a supplemental
judgment diroctinii the u.sual accounts and inrniiries a':ainst thf
incumbrancers, hut auendtHl the judgment by inserting the u«iml
reference as to incumbrancers, which had the eff-'ci of nullifying the
previous procee*ungs; }VH;irrits v. ('ratrfonl, V2 V. U. ii."»S: and so
also v.herp after a final nrdcA it was discovered thnt a parctl of
land had liy nii-tnke hen oniitte<l from the indorsement on the writ
of siimn;iio«. an ntnnndmcnr was granipd but o'lly "n thi- t»rT;w
of vacating the judsmenr ai:d final "rder : Clarkr v. Cooprr. 1,1 I*.

1!. rA.

^u
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Til'* rffereiicp. if flirecttMl. tiliniil.! he innilf to a Ma^'t.T in tlu' Rul« 690.

ctrtiiity where tlie writ ii«»«Ufd : Mainm v. Uiriiuiir, \i (ir. HUi. Hut

tlip reftTPiicp may nfifrwnrd* Ih* clinngetl on motion, fen- siiHicipiit

rtiiiMe: sw iiotf'j* to Ittih .125*, p. ^MK

A juilifiufiit to enforce nn e«niitnbli> mortunk'f of ~Tl!ir<'« hy depoBit. Bt-fsrvrnv,

«hoiil(i Iw in iiubntnntially the same fonn n« a judgment, to ^"f*>ree*fiJj^J^'JJ^^|

nn fiinitahlc mortgaBe bv deiHwiiin» title dwdn : HarntlJ v. t'htity,

s:. L. T. 45.

690. Judgments ami orders slmll l>e divided into eon- «p'e.'^';^|«|

venient parajrraph.i. and >\\f]\ parnj.Tapli'' nif to lie num- mtn nftra-

hert'd consecutively; and whciv iUtounls arc directed to Uo^

taken, or in(|uirios to l)e made, tlic direction in tliat liehnlf

niav be accordin<r to Form So. lo7, I'on. IJulc

Knr Form No. l"i", see II. i- L. Foniut, No. s;ji>.

Actions against Executors and Administrators,— I'hmliiiii. yu

—In ai: action nitainxt ii personal ifpi.->pntalive foe a debt <>£ tin- de-

censpfl, if thf defendant lias not udmiuistered tlu' estate and has no

defence, he >!hon!d not allow juiltftiifni to *:'. ;iL'aiii-t him if tlic t-stat-

is not soh-ent. lait slnmld ask by tountpr-claim for judRment for

administration and for payment of tli" delit in due oonrse of adminis-

trntion. JudRment in that form is the proper judgment in ali actions

in the High Court (and in the County Couit. where it li»- jur;-:-

diction to order administration under K. S. O. c. o.". s. Si. olause

1^1. HEainBt executors, etc.. when tlitre i.s a riTovfry of money,

and BBsetK are not admitted: sei- McKibhon v. Fugitn, 21 Ont. App-

If he has duly administered he should pl^ad i>li in- nihniiiiilrniit or

lilrih- (iihiihiittrtirit imrttr. viz.: "That be has fully administered all

rh.- e.stHtP and effects of A. B.. the decfnse<l. which iiii\c cnnie to tli''

hands of the defendant as executor (or administrator) to lie adr mis-

tered [exeejit, etc.). and the defendant had not at the roumienc ment

of this iiction. nor lias he since, any estate or effects* of A. H. in the

hands of the defendant as escrutor i>»r administrator I. [except as

iiforesAi<Il." And tunhh; a personal representative may plead plcnr

i,hitii>intriicit, where he has paid In-* own debt out of the assets, with-

imt notice of anv other claims, if that ha.-; i'x!uu;sted the iissets

;

-ee Rr Fliiilocr. IHiilS. 1' Ch. 5tJ2 : Tl» L. T. 2!)M.

If the executor thus pleads itlrnr nili)ii>iinlrini1. he cannot, if he jmii^ment

'stablishes his defence, he made personally liable: t>ut if he does if I'laintUI

not RO plead, h" is taken to admit assets. an«l may become personally
'"'jlf^*'^ ^t

liable for the claim ami the costs, if tbey cannot he levied on pro- ^(,>„, „d.

l.rty of -leceased. or'Slre"'
If the defendant does not so plead, or if he pleads and fails to ^ i, not

establish bis defence, or disputes the right to recover, or pleads any i-ltadecl.

Mefence which is faNe to his knowlea^e, s>ich as a denial that he is

executor, etc.. and the plaintiff succewls. the plaintiff is entitled to

judgment for costs </r hmiiit *t tfriin ti^tnt'tri^. xi. <fr., ,t -i ii'„i th

l,ro,>rii8: Huyck v. I'mctor. lt> V. U. 25: Lii.cr v. F^nrclnth. ]\ V.

It. '2T<i: J/i/c* V. Broxii. I't 1*. U. '">: but >»< inhh: nnt for ilie debt.

lie propriis: see Wnis. Exors., Mtb ed.. isr.5t-i;n.

If the defendant proves hi< plea of ithtir nilministia'it he willif.kfen-

\i--ualiv be siven tiie irenerai c.sls •>( th- rau-c as h.-vinc >m-fee,!.-d
;;|;^ij_^^'--'--

r.ii a plea in bar. althmmh other issues may he found acnin^^t him:
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Judtfmeiji
If rlaintilT

plea of

pit lit lul-

miniiitravii

RnlM tn-v .Uvhibhon \. /'ifyoji. 21 Oiit. App. at p. IM. To prove Lin pli-ii

•31, ASS. hi miisl pmltaMy hIii-\v due notlcfi to credilori auil «li»tributlon of tlr

escutc tliiis fur rtniu' tu his haudji pursuant to U. 8. U- r. 12U, i. H.v.

ur in H'ltuiniKi ration procvcdlngs in Court,

It the pluiutiff takei iuue on a pl«A of pkne ndminintraitt. iin.i

piovcF simii' iKututii unnduiiniKtt'i-i-'d, tic uiuy obtniu JudtfQit'ut tu tli>'

exteut of the astetn proved, and of future ouetK quando aocuJrruit

for tliH residue, if any. of his dibt; - \Vm». Kxon.. iUh ed., isfjn,

ami ill such a cnw? the defendant may be ordered personally to pay
the coHtft: 2 \Vui!». fcixorn., Utb ed.. 1851*. Wlicri' n Judgment bii-

bei-n rwoverwi in thin form Bgtun«l a imtsohuI it'presentativt'. Ii

wr.iild wiiu that ir would be open to the plaintiff, where the fii'ii

justiHtnl iliat coursf. to preMeiu a petition under liulr *yi'2, alleging

u devastavit by defendant and jirayint; ju<lffiH4-iii nBnm.st hlui ]iei

-

sonully to tbf extent thereof. >-< far as necewnry k. sntiufy tln^

Judfftuent.

The plaintiff upon the plea of pUiu udmniMtrarit Ix'iujj plead^l,
may iii'pl.v fur jiuik'nitiii (for bis d.'ln uiiil osisi of fiituiv n>*.i^
quaiido. (7c. :

'_* Wind. Exors.. »th ed.. ISCVl . (.'hitty's Forms, Urli
ed.. ."111. He may do tbii at onr-e. or after having obtained di»eoverv :

we Chitty's F.tiuh. 12th ed., 21t<t. 2in.

Surh ft jndtriiii-iit iimy. after awets have come to the bands of tlif

exeeutor. and deniaiid ba*t been maUi- upon him for payment, be
enforced by applyiiijr under Rule H»>4 for lea\e to isaue exfciition. or
bv art ion upon the judgment; 2 Wins, Rxors,. 9tb ed., IHta.

Before The Judicature Act if a plaintiff took i!»«ue on a pU'a of

plcnc admiimtratii and filled, lie was not entitled to judgment uf

asi!iei» quando. etc.; but this is no Innaer the case, and such judgni' ni

may be awarded if desired, even lUoucli tbe plea be established: .ly*-

Ixihhon V. Foegan. lupra.

6S1. In ii!I jiidgnients niid nnlcr*. >nnis shall I'c -iiatpd

in dollars and pent*. Con. Rule TT.*.

Taken from t"hy. O. 441.

The Coort has no juriRdiction to award payment in anyiluiic bur
Canadian cirrt-ncy

: .\Jniiiivrs v. Pearson. 18U8. 1 Ch. oHl : 7?S I.. 'I.

4^2; and In taking the account of money payable under a contract in

a fon-i^rn carrency. conversion into Canadian currency is to be miid'^

nt the rate of exchancc ciirrent at .he rime ^hen the amount is asc t-
tnine.l: //..

8uuii to
^<e slated
ill rtollfiri'

and Penis.

628. It phall not be necessary in any jud^nent or oi-dfi-
Lil>ert\

to aiijii,

re^erm/,
^'^

^'^ I'eservo liberty to apply, but any party may apply to tl

Court from time to time as In- mav be advised. Con. Rn

Takei from Chy. O. ISG.

It is said tliat all orilcrs of the Court carry with tliem in grcmi;
liberty to apply to the Court, per Fry, J.. Fritz \: BoUun, 14 Ch. H.
i>42: 42 L. T. 22.": see also Re Roper. Tniilor v. Word. .SO W. R. lii],

:i»d Hrr.r v. Wwtrrf'.ii. '.il L. T, 71^"., Tflo. But this lil>^Hy wa> lieid

in Kiijilnnd not in he iaiplied in orders of n final nature: Prnrin v,

UiV/iffHi*. 2:j Ch. |i. ;«!: 4S L. T. »tS; nor, in favour of defendnnt.
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111 au unler dlKuiixMliiK uu luliui:.

[he teruix c.t' tlie onlt'v . UutitUy y

lui-

xiHut for tU<-' putii'*« "f fii('ji»'iuti RulM
tiiiA', -.t) Sell. Juur. OU. •». 6J«

Wliste CMU ot au mterlocuti.ij mutlon »xri? tewrveil " unlll lliei.^un

ln'«rln» 'ir other liu«l diipoiitlun ol tlw cauM," and an order wn. lU^JJJ^ill |;'

..ouenl) uiiidc uUoiviiig a demurrer lo tbe plaiutilf. bill (or woul ot|„,„i,„

ijuitv, but tbe oosti o( tbe luterlooutory motloo ni're not tbeu Q»k«l,,u.i.il)

jr, It w>i buia tbot a MubiuKiueut upiillcatiou migbt bt made t" tb'"i"l "

,oml to iiui.-iiil ilie oidi'r li) .lim^iuiii tbe ullowuuw of the .o^i-

i,.,ervi-d; St. J/iWiod'. lolkij, \. I/.....*. JM lir. '^V'
.

\^ I'. I.. .1.

i;iu- liBCL V. Vhapim, 3 He U. & .1. USl ; *'r«J v. Uoluuii, U Cb.
,

|. Mi: makea v. i/ul'. ''i I- 'i'- -l*"': ""J "•'< U"""!! >. Bn/'H'. 3S

( ii, H. :l.s.'.: //o" 1. II i.ilii'"". Ill 1- 'l'- TiU. ill.'.

Libert; to ai>iily i» »aid ouly tu . si-ud to aiiijliculioiw tor (urtLer

ruliet coMequeut ou llie order or ju.lguiint proiiouiu •"1. and u.n to

au application for atlditional relief wliicU ii uot cun-''i^i''inial .m tbat

already giveu; »ee t'oijiaim v. Itultcfl/itin, St! L. l". ;!'•-.

638. Every judgiueiit ..r orJui- >lidU -liew ou il- luce tlio
|';;;;;;;„'';,„.

day of tlie week uuJ iiiuutli "ii which it wa* giveu or mode, .o"i "t,i.r.,

and (except jiidffnicut^ .-igiiod liy default or upou uu order

for leave to sign judgment iiud orders nf course) sliull ^llc^^

the name or uauii'> of the Judge or .ludge* wlio gnve or made

the same. Con. Kulo ;;y.

The date of a judgnieut or older

from that date It takes elTect : titili

i,- til.' dale (.r i.r.'iinuiiciiiii it ;

tlJ'J.

.Iiidgmeuts aud orders should be dated ou the day ou which tbey are

liually made, aud should uoi be aute-daied. nor coutaiu n-eiials of affi-

davits sworn after the date of the order; .iaItUy v. 'iuyUtr. lit t'b. D.

7tW: uor upon au application by a defendant airainst the pUiiutifT.

should the order he drawn up stating that a co-defeudaut appeared

who in fact did appear, but who had uot been served with tbe notiie;

ii-el^ii V. Evelim. 'JS W. U. .j;il.

Where an order is expressed lo last until a particular day " or until

further order."' tbe words " furth'-r order " mean au order made on

an earlier day than the day specified: Bolton v. London l^cho<il Board,

7 Cb. D. TUB.

As to the manner iu which the name of the Judge or officer is to

be slated in tbe margin of judgments or orders, see Appendix. Forms

N(».. lo2 (Divisional fourri. 1(13 iSinale ,Imlt!ei. liH (Order iu

Cbambersl. (H. & I.. K.inas. Xos. tHO. !10S aud iUVJ .

.

1. Settlemknt liF .Irnr.MEXTS Axn Ordfks.

624. Judgments iu case- tried at Toronto sliall l.e settled
f,^„'

by the Registrar to whom is assigned tlie duty of -ettling

judgments. Hides ?.S ,Tmie. lSft4'. 13.-.1: liid.- of 1 .Ian..

189(5. 1470.

Tbe Hepistrar heie referred lo

Court : see itulp 2S.

liie Seuioi Uegisrr.-r i-i riir Hi«-h
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Kejriitrnr
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Whf'it a Jii(tfni»'tit Ip. j.rniminio'tl. or nii onli-r iiiikI-'. )»> rlji> i'oiirt. n
notf U tjikfn hy tli** Itetit-irar or othir offlei-r HltMi.litiir tlu- ("Miirt
f.ii- tho Muj""..'. III. I II -iiiiiliir M..t,. j, iiHl.ir-.-.| t.v ..itinxrl >.n tii,'i

l>ri<-r-.; iitiil frotii tli.-f nnti-K iht- drnfe or nilniit» r.f th(> jiirl»nii'nt. .,r

"tilor. I« jtFf'inircfl.

.Iii'lirni.-ni* prornimirf,! on rln-iiit. nrf, whi-n niMiHunry, to be Pfttl.'.l

I'v (li.> r>.'i.iil,v Itfi:i*iniP. |i.-i.iifv i -ifrlt. ,,r I^h-iii RpnUtrnr. '.r Kv
tfif Senior Itcul-rrnr : •«> /;»(/» tC\

'I'liN HhU' (inly r^fort. to jmlffiinMU- |trniUMim-.'.| ntwr a rrlnl nf
'I'-.r'-ntii; jiKlirni.-nt'. jjnm <| .,ti iiii>ti..ii- in ih- W.-fltlv Cmirt .ti--

lllljnll I) jinlyilH'tir r iinlfi

r.J
f.,.-.

< tiiiK

••iititM

< 'l-rk

ir h-
to th.'

•..•ril.-.l \,y ilh' Clfrk <.f ilmi Cmirl. ..p ..tli t offl.

.

iiiri-.^r: ..<• /fM/c :u.

Thi> pnrty on whtH
ohriilnti miy rctnY nr
ffirrtfitti' of It.

Thf piirt\ .WiiJiiL' f" .in.'c J. jii'Ii:!! "lit. or i-i-iio ;in onlor. th.-
miinirfH of which n'.niir« to t>o lir-t •*..t!l.-.t. usiinlly in prncrUv pn--
piin's n (Iniff. nml nrr.n-I- thi. FtPBK-trnr, nr nth<T "fflcpr nnlhorix*'.!
fn fwttl.' thf Tiiimif..^ of th.- jii'ltfint-tir or or<lpp, for nn uppnlntnH^nt
tn •»'tHf it. Tt I' K''pU(piir or oth*"r ..ffircr will, howpv.-p. if rM>nir»vI
hiniNflf pP(»pnrp the ilmft of th<' jiidcnuTif or opiifp. n.iil whpn it i-

pfnHv Hiil iH-n^ fht> nppnintTrnTit tu «rrf|.. it. if hi- th'^int on." niv>-
-fliy ; Mtt> }t»l( 'Vjt\.

On thf pptnrn of thp iippolnfnipnr. the pnrrift nntlfipd nrtfinl
nn.i mnkp nny obj^rtions tht^y nmy hnv.. to th" «lrnfi. whlrh npp .Ii«-

pn«,il of hy tlio It.'iri-trfir. or thi' offlcT >.fltlinu the niiinit.-'. who
ilii'ii ninpk« thf ilrnfr tctrl-Hj. nn<t n.Ms hi^ InltinN. Th*- niiniir.'^

having bpfn Hr'ttl.-.l. the ,ii'<lL'mpnt. op onl^r. in th^n i-naroawil. nnM
tmvin:: hfcii rompnri'fl wit'n th.- ilrnfr nml pn—.fl. it. in then xicnM
by Ih(* Ilpiii«trnr. or oth*',- offir<'r. who h/i" >fttlwl (hp tnlimt''"'. fop
entry.

Where ihf ll-'sii'-trn?' op other n)fir4?r think-j it nt'ct'Nsnry. b<' niny b^vp
nn ni>pnintiiipnt to pnun : r.,/., wh»n nny blnnks hnve bpcn l^ft in thr-

'Ipnft; or the term-* nf tht* orrlpr. or jiKtenient. nrp rnmplicntP'l. nml
MuT" i-i !iiiv ilnriu'er of .Mror in triiii-.riliiiiL- tlip drnft. The pnH«in;:
of thp jnilirment. -.r np*!ep. Is merely rh*- net of eoniT'aPinff thp enin'o:<s-

ninnt nith thp rlrnft nn<I sppinn thnt it ncrpoK with it, and Bieninc miil
mnrkine it fop pntry.

The Rpci^frnr op oth.r offioer in settlinc nny ju'lsnipnt or order.
.TiMV iiuroiliH" «iieh niti'rntions «< from his exp''rienre he beli.'Vf*

thp CiMirt will wnrtion : nnd th.-Kt- alterntiopi* are bindinc on tb.'

pnrties: <oi' h.n>i>)n,rf v. Stnffonl. S BenV. .Viri : fturnrnrr v. H-ir-
fjnirr, ^ Mnc. .*i C. :US -. Spton. r.th e,].. Hi4 : MrKimhrM v. Arm-
»trf>nfj. 11 I*. It. :.*(Kl. It is nl^o hi-* duty .o brim lo (hp nttpntion
nf tifp .Tudi- ;iny defeots hp may find to P!ci«t in the prorepdins^.
Thiix. when, nftep iiifK'iin'nt pptiioiinrpd. ir appeared before tbp
llesistrnr Mint one of th.> defpndants bnd not bpcn duly <iprTPfl with
prore'j'!. on Ills bpini;inK ihw point to the nttOTjtion of the .Tndce the
jiidzniPnt wa" ordPi-ed not to l)e drawn up: f!r Hoinirtl. IM Ch. D.
"t »,

Where the TteLristrar finds that the .jndsment or order hn<i been
prononnoed without due notire to a noTi-anpenrini pnrty. Pntitlpd
to notire, bpfore rlrawinc up the order or .indcment he should ohtiiin
the direction of the Toiirt : spe Tilthi-i, v. lihitlu . IIm; [„ T, .lour.

:ir..": ISftO. 1 Q. R, .ViT.

Wherp qnestioiw of diffionlty arise, the neiistrnr nmy rfiniire th"
matter to he tnentioned to the ''oiirt.
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Hftlaa to w»rj MiMntM.—AfiiY th*> 'Irnfi or iiiiiiiii<-<* buvf Um u Knit IM.

M.(tl.-| hy ilif Itt'iii-iru:-. ..r 'ither offlipr, »mt n.it bffnr", nny pnrty
y^^^

ili— tiil-ll»''l iiiitv iii'iv«' til Miiy till' mhiiilfK ; itix! lln- Itt'iiittlnu'. ''r m|„m/,
„(li"r iiltlr.T. Nli'iml'l l»' i-r.'vl.nijil.v infuruiwl of ib^ iipiilitiitiou

:
I'linrr

^ lluininl II lU'ftv. L'lMi //riW v. r..u/i. r. *J(1 IWnv. 1173 ;
/.rtitdHt

v! Tniivhurd. I.. H. I <'li.v. .VlT. W.'^ : HrtrnA />/*(I«(im(. r-*. v. ^rWM.

•••. W. U. Wit; nii'l "Ufli nril»"''i»tlo» '""V '«* ""*'•*' "* •»">' *'"'** ht-fur**

'ill' jii'liciii.-rit. or nril'T. i- |m»"'«l ami <-unTinl : I Turu. it Wii. IMti;

imiil. I'r. H">. »*"ton. .VU .!. HH. Tli.- imtkv nf iiKitlMii •UmiUl Iw

.rrv.ll -m nil i»iirtU-H im.-r^«i.'.i. -I .tiU.- lU^ «lf iiiii.m rlwdrt-il,

Thi- <<iiirt nm.T refuB.' to i«Tiuit luiy qil^i'rlf.n to U- iirKUfiJ mi a

iii'tl.ni III \iirv thf mlnut"». '-xii'i)' "l>i\t wm th.- lu-liiiil onU-r lund.-,

Riiil vvliftlier ('(» liitfiitlon .if th-* Court hn-* Ihtu corr.rtly rxpr.-i'-cl

:

Snutb ll'dii* Ui". C.,. V. Itatim. :i\ **'•). Jimr. ll'l; uiilt'M both

purti«« conn'iit i" i»" H'l'Ulimi behiK uimlf. ur wli.-ii it ciuuiui h.> [U«-

(vnain*-"! wlint 'nWr wm. pronouinv.! : ia which ca»«ii thi* Court mny

bIIiiw thf oni'i" to Ih' fp-nriiut'fl :
*><•• Sft.m. ."tli wl.. UVi: Hi mint v.

R,-iitiii. 'J\t Ht. 4*j:t. Thi' C"iirt hii*. bowever. oq n mutton to vary

Diiiintt-. vnriwi lliv iN-i-rf^: ./uhninii v. .s'r fr'.oi /rv^fnt. -''1 <lr. -JfH;

uikI until a judnnifiit hn» been attunlly pnten'il a .Iii<li[i- nmy i-'iall.

.11- Hlti-r til.' jiulBiiii'iit: filit4<i'nr V. (ihinyuiv. '.» Orit. Ml. uod'
:

C'di.i-

.fi.iii /- rf f.'. C«. V. DyM'-'. "' «« >'«ff'''' '' "a''-, ^in t). U. I>. nt

,.. '1!»7; ffr Irfrtm f:j/^0'', :*' Cli. t'- -*''• '»">'' "tli'T filUt- in n-H.-!*

to wi'/r mo.

A- tin- Ut'i.'i«trnr <ir otlu'r ntficer nettHnu minite* hnit no jori*- (.,„uof

.|i. tiiin to wiiu 111.' •'liny of nn ohIt or jiiilciiiiMU InilWinit.'lv. iinv looilon.

motion to vnry tli.- ininntfs !i.honlil Iw mn«lp promi»rly, nft<»r thf wttlf-

nipnt '>f th.' iniiiui'- : it *ih"ul(I lu' ninib' rctwrnnblp nt The \\c\X Bitiinir*

..f tlif Cniirt nt n Iii<-b tlif oril.T or jtiilanit'iit wno proiiom ''1. Surli

tr...ti.in« nrp UHunlly lu-nr-' bf^rin- tli.' .Iuil;rf by whon fbi' onb-r or

liHlitnipnt itt qupntion \vr nin<le. nml if hp !«• ii"t tlu-n sitrlnii, thr

imrtioii will uwinlly b.> n'ljonriifil (n bv hi-nnl by him.

Atiy vprintif'ii nimle on n motion to vnry thi- niinntt^s t- fnibotilixl

in ilip (Irnft. tunl exrept whi'rn the rostw of th.> motion iir.- onltr-'d

TO hv pnifl, no fnrtb.'i' -iniiT wM b.. ilnnvn uji by nny pnity.

If thprp is fnir zronml for thp npplirntinn, nml ther.- l!;i- b^-t-n no

jmprnp»'r oppo^itioti. tl).' cwt-^ nif ii-=iinlly .iir,ii.' rosts 'ti tli.' .nii-t'.

rtkI the .'Uilciiipnt. .ir .iniiT, iiiny !»' post-dntpd co il* to inchi'lp tlie

coct" <.f tbf dny : »p»* Si'ton, Tilh oil.. ITi.

WhtTi' nn or.li'i- haw bpi>n ma*!.' in Cbamb.-is. it .iinn.it !»- -Innvn

tip an n Conrt ordpr, even thoni:h lh<* rn-o bo nno i\-h:(h inizlit hnve

propprlv btvn nnnu'd in Court, nnb'-is both ;h'> pnni."* fin-l th.- Conrt

r.m-!ir'; /?* Utn„i„f}. 11 1'. It. 27^.

Wli.'ii' tlie niimitPA hnve bt>i'ii s.>ttlfil hy n Lornl OlfifT th.-y mn?
Iw vnrit'.l .itbtr on npiilimtion t.> fh^" Spnior Kpaistrar. or .in nutlioii

lo "the ,lii(I;:r." pn'Mininbly th.- .Imli.'.' who pronounoi'il thp jml^'-

nicnt ; linU- H-*."i.

Wl'.t'tv, after jmiiini-'nt was prononnroii. a niisrakp \va» <lts.ovfrp<t

in tlip >tatrnieni of claini. on a subsoriupnt npplit-ation to nnipnil

llip stntPir.i'nt of olnini. th'^ judcm^-nt wa* dirpctt'd to b.* post-dntpd

a- -f a day snb^i'iiui'ni to the nmornlmfnt : \\"u\kh}i v, WinkUii, 44

I., r.
"'1.

'

liHlcr [hp foniuT nractic'. if thp suit ahai.'il aft<>r dt'fTiv pr'>- ^^i^^.p,, ^

noimwd. or bptwppn liparinj; and jmlcnipnt. rh>' dp<To.' nii::lii b--

passed and rntt'ip*^ nfiTwithstandiiis rii'- abaifim-nt <if thp !<nif
:

Si'ton.

"rh y<}.. HI.".; n<>iwl.^h V. I'nHi'rn,,. 1 Cby. Ch. I'/i.
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A uuitj- not proauciDB liis briefs wh™ i-fquircJ. was oiaered to .1.,

so withm a limited time, and In default tlie order was to be dniwu

up without them : i'eutiitan v. Read, 14 ^^ • H- l-«t-

\ solicitor who has been discharged by his client before the passins

aii,l entrv of an order, will not be allowed to withhold papers ..ii

which he claims to have a lien, so as to prevent the drawing up. or

entry of the order: .SimmoiK/s v. (J. K. Ity. <o.. L. U. J >..u>. ..i. .

Clifford V. TurriU. 2 D. & S. 1.

ii Tipointmeiit to settle luiiiut.is. served one day lUid returuabl.'

the neit. was sufficient under the former practice: UtChrtsliims. l.i

Heav 519. No time is prescribed by the «iiJi'.» within which a

judgment or order is to be l«spolteu, an,l issued; unde, the former

practice a time was limited by fhy. Orders in. 11: see Holmesied »

Rules & Orders, S; ajid after the lapse of the pres<Tibed time th.'

jurtjmieut or order was not to be issued without leave: but tins

practice was not very slrictly followed. After the lapse of four

vears. notice of the application to issue an order w-as requir.>d to be

Biven to all parties; Kc F,„n»u;: Mf..,<Ur v. Fom,(.>r. 1 l.hy.

Oh. 'Ja.

Entry of Jndgmenti and Ordepi.— liefore an order rcimiins

entrv can be enforced by attachment for disobedience, it must be

en'^re.i anil such entrv should have been made before the expiry

of the time limited by the order for doing the act thereby ordereil to

be done: naltard v. Tomlinjoil. 4S I,. T. ."15.

I'roeeedinss under a jnilEment. or orcbr. ri.iiiirini; entry, bi'fuv.- il

has lieen entere,!. are irregular and voidable: Tolmn j. ,1a ru. s

Beav. :y,r,: nrrnimioiid v. .Wirfcr.on. a Or. 1.10: although in the ca»e

of injunctions and restraining orders, parties are bound by notice of

tlie restraining order, however received, from the time when it is

lironounced: see S^eton. "ith ed.. 4.")fi.

Bv English Gen. Ord. of 4th D.vember. lOlll. all otders pronounced

in Michaelmas or Hilary Terms, or the vacations following, were to

1». enteriKl before the tirst day of the ensuing Michaelmas Teim
.
and

all orders proiounced in Easter or Trinity Terms, or the following

vacations, were to W entered before the first 'lar. of the eiisning

Terra. This orde.- is considered to be still m force in England

Seton. l.'MT. Wh.'thor it is binding here seems doubtful: H«li-

see, hoviever. ,Tud. Act. ss. 27. dl.

Orders lunv Iw livide i" enter judgments, or orders. ««»c pro t««r:^

n^ytrtr V TctCM 11 Ves. '101 ; Loicrcwcc V. Rtchmovd. 1 J. & W. -41

fir,';:;,;.'^S v. .,o.... -.n L. T. lour. 12T: ;W W. R. illfl ^u.

where n defendant would be prejudiced by sueh an order it will

he refused : llnnnntond v. Anderson, 3 Gr. I.IO.

V judcment. though bv consent, is a solemn judgment of the Court.

and eannot be altered by consent of the partje, —"'"•'

of the Court : The llcll'-nim. .34 W. U.

V. .S27; .53 L. T. 541.

\fter n judgment, or order, has been pa-ssed. and entered, it can.

as' a general rule, only be varied on appeal: .see />cjj|)CT v. 1 ep-

nrr W N IsiW I'M-' Re R'.hinMO. W. X. IS73. 28: .l»drc»-« v.

Bo*<irT-.o« \V N 1W«1. Sl>: Teil v. KorUne. 3 1>. .1. «c S. 421'.: Vn,on

f *c 72 civ Ch'wi: i,o1,„„ V. H,,de. n r. C, L. .T. 94: .v'oi.iaer.

spe

3:

n-ithont rlip sfinctinn

B/flfe^ V. Hnrvvn. 20 Ch.

, Erl. 21 Gr. 2S9 : r^trA-r

the nprlimnt has rifclf'^t-fHl t"^ i

. to vary tlr^ minutes in th<> u«iinl
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tnki

ilniwii up th.. judsmeut ur

..... lie ncariU fiil L. T. ilH.

.rcli- can nnly !» •I'm'' on motinii

from th- ju.lgment or order in .fe interwl to

'"«a»-(l) .1uflizn,ont. .n en..- tricl .U-wluT. than :.t S^'

T,*^;. .hill he .e,t,e,l -y .he D.puty CWk n the^Cvo._f.

T1,.„ntv or Loral Eefiftrar. at the pla^e ot trial. uiUe.. ,tii>

°r 'ftn' l.cl applied to the Re<:,.trar fo whota >s assigne,!

t aff o ett ins iudpnents. to .ettle the .u„e, or to e-

t^ the sottlomen, of the .ame^,v the o-a ,. ,oe. R h
^

•'3 ,Tune. ISM. 1352; Rf.Us 29th Flee.. 1>W. L^^'- K""

1 .Tanuary. isnfi. 14Rn.

(O) ^\heu settled the mitint.^ may m' vario.l hv the .T„d?e

on the application of ei.her party. (/'>.V

\« to varring minutre. ss^ notes to R«l. '.-t-

1„ count, court c».es there « no
X'^li'n.^i"' ,"'f i^l'"'

"

-

an ..nler ,li»missinB_ a motion to >^at>^the_i...n.nf.- •>! ,"
i-"

.:v.l*'r : Taf/girt v.,
Beiinrft. C. O. r,. R.

A3« Noiic-e of ..'ttlinn iiuiuites, or pa.-sing a ju,l,i^neni
_

n,. ,.rder. 'shdl not he friven unless hy direction of the officer,

hv .hom the judfmient or order is to be ^^*';^«i- ""^ ^°™
I

,i,t. proposed minutes of the judpnent or order haxe been,

prepared by, or delivered to the officer by .-hon, the same are

t,. be setUed: the notice shall be by an appointment si-med by

him a copv whereof shall be served. The proposed m.nut^

.hali remain in his oflfice for inspection until
^f

1<"1 "^ P^«^^^'

and am- partv m.av tal;e a copy thereof. Con. Rule .6..

Il„. li...:i«tr,ir. or other ..liioer. may dispense with i.ntice of .^111.115

„r v,^. IV- t he think, fit; In.t ewept where the order or judcment

,.'i™ .""notice i. usually renutre,! to he .,ven ; the m"™-, "»';,;
,

L pn-pared. and left with the l^-f'">:, "•
:'^;'':^%^'7J

i;.V,l and an app.>intment ohtained from him: see Kiilr I..-1. note.

'\n appointment serve.l one .lay for the ne., i.< snira-i.-nt I!

fj.ri^tmiiM 10 Beav. ot!*.

Appoint-
H'lUd t.l

tUt uii
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<ia7. WlicTu a uotice i.^' given to settle minutes, or to pass
li judgment or order, and tlie party served attends tlicreon.

but tile party giving tlie notice does not attend or is not pre-
paml to proceed, tlie otHcer settling tlie judgment or order
may |jroceed ex yarte to settle the minutes or pass the judg-
ment or order, or may in his discretion order the pariv giv-
ing the notice to pay to the other jiarty the costs of liis at-
tendance; or if a party served asks for delay, the oHicer mav
grant the delay on such terms as he thinks reasonahle as tii

payment of costs or othenvise. Con. liule Tii:!.

Taken from Ch.v. O. 13.

Wherf either \iMty does not nttcnd. it wnnld „... m tlini tlie nffin-i
IS not justified in jjioeeeding tj- ,,o,l,- until tlf Iniiv „f l,i,jf ,m
hour from tlie tune apiiointed : Huh a."o.

S. SiGXIXG .VXD EXTRV tiF .lUDGMENTS .VXD OkilliKS.

"utemmr •*** Every judgment anr] order pronounced Ijv the Couvi
toi.e.ime,i.or entered by default shall l.e signed liy or under tlie dirw-

tion of the ntlicer in whose office the action was commeiued.
Con. Rule Tii4; Kules of 1 Jan.. 18ni.i. 1401. 1481.

I>alf ff

judifuicnts
and orden.

***".—(11 Kvery judgment and order pronounced bv the
Court or a .Tudg|. shall be dated as of the day on which' such
judgment or order is pronounced, and >hall take effect from
tliat date, unless otherwise directed; ami every judgment
shall also bear upon its face the date upon which it is signeil.

(•2) Every juilgment by default shall be ilated on the dav
on which it i- si-iieil. Con. Rules .33 and Td.t.

See Knf. 1!. IST.".. O. 41. r. 2. ITie Eiii:. ns.s.-li I;. .-.71. intimlnees
a lu-ovision for iinte-dnting t<v \m^t-i\nx\r\^ a ju'ltrment h.v leave.

It lias heen held h.v a liivisional <'(mrt in iiti mile!- .iti-d ease that
where a jutlBnient is hnnded to the It.-sisirnr and not delivered in
open Conit. it i.v nut to Ix^ deemed tf< he pr-nonneeil or delivere.l
nntil tile iinrtie> are lettiiied of it; ami see l-'utrkr.^ v. ,^irnu:ir :!t
Ont. L'Ol ; Wiilliir, v. /(«/;,. 7 <>. I,. 1!. ."Jo. i,,,, ,ii,. n.ll s..ti|e,l |uee
tii-e of the Court is. in surh eases, to date the iutlL'n.ent er ordiT '* .if

the ilnte on whieh tie. .Ieci.si,„i was hallde.l in the UeL-istrar. notii,.
of its deliv»:y being nsnaily platn'd on the notice hoard of the t'onrt
on tile same ila.v : and se,. .\fUj.-r,t,i. \. lunit'-f. :jf. C. I.. .1. t:o7.

See Riih SH'.i. and \Vi«lih,i V. triiiHe,,. 44 L. T. .".72.

The day of the week and moinli are rt-quired to he viinvii in the
'late <if a .itidL'inent or la-d.T : A*i//f U23.

The sisnin^ of tile .indirniem lef.fred to in diis /,'»/,. js the marking
r it as entered, witii liie date of entry, and ilie name of the otheer in
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wliose office it i» vuti-red. iiii.l uot merely tlif siguiny of it by tlie Ridu

uHi.ei- wlio settles it. where he is not tiie officvi with whom it is «W,6».

i-iitereil.

\ plaintiff who has obtained an order givi"- him lea\.- to Kiyii

judgment, but has uot acfualiy signed jiidttun is not a judgment

creditor: Re (Jurmu, IStMi. 2 Ch. SiH : 1ml where a judgmeut hns

been actually pronounced it becomes an eftective jutlgmeiit from that

tiiiM' >*o that xt uiav be attdcheil. th<anrb the jiidcment is nor fornmlly

entered: Holfhy v.' IlndfjHoii, 24 »J. li. D. Htl: Davi4!>to>i v. Tni'inr.^U

U. 78: and see Moody v. Canadian Bank uf f'omiiuiiy. Ih..

»rd tliat it has been proiioniK-ed

:

'J''ie formal sinnature is imly the i

Kdly V. U'«</f. 14 1*. R. m.

Where a judgment pronounced in ISStt pave plaintiff an order for

an account if he. desired it. the judgment not having been issu^'d, 12

years afterwartl*!. leave to issue it was refused, in view of the altered

.sition of the parties and other eircunistances : Eatun v. Itorhiiift. !."»

and see Rr LimVic. 'Si Ont. 14:i ; and Fhikir v. Liitz, 14
I'OSlt

P. U. 13.S:

1'. K. 44(i.

This Riih was held not tu apply when the judgnK-ni itself regulati'-;

III.- .'ntry; McLaren v. r„„a>ln Cotral. 10 P. R. 32S. where the judg-

ment was. " I direct juduinent to b.. entered after the Ttth day of

Hilary Sitting for SKMl.tMXt": but see Talbot v. Vanadmn CxJounti

C'AUm Co,. 17 C. L. T. 330.

Where a jndprnent is varied by a llivisinnal Court the jndL'Uicnt

should be entered as of the date on which llw I »ivisioual_<-'ourt pro-

nounced judgment: Bif^ktit v. d. T. Ry. ('<».. 12 T. U. :i7T.

Orders in Chambers should be dated on the day on whicli they are

liiially made: KHhlvy v. Ta,,lfir. 27 W. R. 22S ; s.> also the tindiug

of a Master: M'aUace v. Bath, 7 O. L. R. 542.

Where a parry <lies after argument and wliile the cause is standiiij;

for ju<ltaiient. the direction of the i'ouvt should be obtaiinil to dat.'

and tnter the judjnnent wlien delivered, as of the date of the argu-

uipnt. otherwise it would appear ro be defective on its face: si.-

UiiU- :'.'.i4. and notes.

Where an application is made and refused, and un appeal tlu'

order is reversed and the application prtinrcd. the onier made on

the fli>peal relates back to the ilaf of the onler leversed so far arJ any

intervening proceetUngs are concerned: In rt DoiiMthortiv d- The

Manvhv^Ur S. d- L. Rii. Co.. 1«*7. 1 <i. B. ^\~\
: the litigant is not lo

1.1- pr.'indiced bv the dfhiy. or ilic niistaki'. ol' the Court.

6»0. In all casos the jinl^xiuonr prnnounct.'(l l.y tlio Court
•;|'J';|^^^i^|;^

niiiv 1.0 ^ifnull forthwith, uni.-^- oilu'vwi-^p onlfretl. Cmi.

Knit 7'.,

631. ^Ml^n jurljrmont may ho A'^\\i'i\ upnu tlio filinj: of
J-

any alliilavit or protUictinn of any tlocuinont. the officer shall '^^•^

cxaniint- the atliilavii or (locunR'nt proiUiL-ei!. ami if tlie >auie

ht' regular ami contain all tliat is hy law rc-niirod. he shall

enter jiulgint'nt acoordin<ily. Con. Rule 7f^R.

Tlie Kiig. nsv;. 1;. r.7r. i^ u. rh.- snmr- rSer;.

Kntr> on
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683. Where judgment may be signed pvirsuant to anv

order or certificate, or return to any writ, the production nt'

such order or certificate, or of such return, shall be a sulli-

cient authority to the officer to sign judgment accordingly.

Con. Rule 769; Rules of 1 Jan., 18n«, 1482.

TIio Ku'^. nSSIJi It. ,'>T3 is to the same effect.

«8a. An order shall be marked with the name of the

Judge or oflicer by whom it is riiade. Con. Rule 343.

The name of the JuJge or otiicer pronouueiog the judgment or ortlei

is acconling to the Forms to be placed ut the commeDcement "i the

judgment <>r order in tlie left hand margin. This is iisiml. although thf

.ludge or officer pronouncing the judgment or order also signs it.

Where an officer pronounces the judgment or order, his name o:

"Ifiw appears to ho siillieieul ; •.>;,. - TlH' .\hi>t.T in Cl.iijiilier- " :
<•',

the Forms 124, et Kq.: H. & L. Forms, Xos. Isl'J. el .(»;. See note~

to Rule iV- as to orders relating to money in i'nurt

e34, :(i) Every order pronounced by thf Court shall tje

sigind bv the Regi'strnr, Local RcL'istrar. Deputy Registrar,

Deputy Clerk of the Crown, or the Clerk of the Weekly

Court "attending the Court at which the same is pronounce'!,

provided that the Jud;:t' pronounc ing sucli onler may him-

self sign the .same. Rules 33 June, 1S94. 13."i3.

(i\ Orders made by a Judge of the High Court in Cham-

bers in Toronto shall be signed by the Clerk in Chambers (or

in his .„)sence by the .\ssistant Clerk), but the Judge pr.i-

nouncing such order mav himself sign the same. Con. Rule-

.i44, 1365. Rules 33 June IS!) I, V.Wi.

(3) Orders made liy an oHicer silting in Chambers -hall

be signed by him. Sew.

The signing of onlers in iieconliitui- with the reciuirejnents of the

/.'i/^,s is sometime.^ must iuipoi'tiim. ;iini i-ii'-,i!ill.v uiiere the lilj-'ity

of the subject is concriied: thus, where ih.- former Rule re<iuired all

orders to be signed by the (Merk, the signature of a Judge alon.- to

an order for arrest was held insuiheient. and the order was held u-

be a nullity : .s'f. froij- v. McLachlui, i:i P. R. 4:ts.

-\n order of a Local -I-olge sitting in rt„ mhers must be -iitn.-ii

bv the Local .lodge, not b,. th.' Loral liegislrar: see clause i:'.t and

l'.„rrll V. Taular, ."> O. W. U. .''J.'i.

Entr>oi 635— ill Every judgment, whether pronounced in Cnnr'

Sw""?; or Chambers, or (>'ntered by default, and even- order pro-

nounced in Court, shall be entered nt full length in a hnok

fo lie kept for that inirpost. !,y the •.'•ev issuing the -ame.

Rules 33 June. isn4, 13.M.

-'CS
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C^) Judgment in causes and matters conimeueed iu the P'**!* «**

Ct'Utral Office, and all orders made in Court in Toronto,

tluiU I'e entered in the Central Ullice. Orders made in

Cliiinibers in Toronto sluiU ho entered in Chaniliers as here-

rol'nre. Set- Con. Rule -.'0. and Rules 1 Jan., ISDlJ, UOO.

{,]) All Jiucli judgment-^, and subject to the preceding

clause, all ^uch orders, as require to be entered in a cau.se (jr

mutter toniuieneed in a local office, shall be entered in the

office in whieli tlie cause or matter was comuienced. See

l.on. Rule '^ll, and Rules 1 Jan., 18lHi, 1400.

IllSt l!

f entry, tiinl tliP Imnk. nml folio, in wiiirli t!n' putry is

' stnttd ID tho nini'piin nf llu' ovlor. or juij|jru'.i'nt. issiuocl

:

Place of Entry.—All orders nunU- in Court, or in (?bauibfrs. in

i'liioiito. n'(|niriiiK entry, are to be iMilered in Toroni'i. Orders made
t'ivrwiieie. '.;/,. on circuit, or at l!ie Weekly Cnnrt!* fit London, or

' itt;i>\n. nr in ClianilHTs, should, uniler rliis liiiU\ sub-see. (il i, be

I'littTed at the place where the luiion <iv matter was comuienced.

Kxiept in the ease of jud^nients in an issue (as to which see ti'il*'

I'.TTi, ;ill juilgiuents no matter where pronounced, are to be entered

ill rlie oltice where the proceedings were eoiiiluenced : see climse (,'{l,

I7iil'- \'i: f.'j., where the proceed in jis havu been commenced elsewhere

(li!in in Toronto, the judRnient must he entered in the office of the

Local Uegistrar. Deputy Registrar, or Deputy 1'lerk of the Crown
ill whose office the proceedings were commenced : and whpro the judg-

ment is pronounced in a proeeeiliut; not commenced by writ, then

the office of the l»eputy Clerk of the Crown, or Deputy, or Local

Keirisirar. in which the first document is required to lie filed, is to

he (beined the office in which the cause or matter is commenced: see

liiih' 14.

Execution may be issued under s^c S." of the Windiny-up Act.

(it. S. C. c. 121)1, upon the order of a Coui-t of another Province.

upDii the mere production to the proper officer of the Hiph Court of a

l,i-u]ierly certified copy of the order: but entry of the order must be

'I'lide in the projwr judgment or order book of the Ilish Court :
It'-

Ihjniinion Void Storage Co., LowreyS Case. T* P. R. W.

Where an order, which had not beefi entered, was lost, it was
'lireeted to be redrawn: Ex parir Itrnn of St. /•fli//'.s. IS W. It. ~-i.

S-i ijroceedines can properly be taken upon a judsmput or order re-

-luired to be entered, until it hn« been entered: see Itallnnf v. Tom-
hiLvin. 4S r,. T. .'I.'*. But where an administration judgment had
I ten issued before beiufe" entered, and was subse<)uently entered after

[iroceedinRS had l>een taken under it. such proceedinsrs were upheld:

h\- Moriihy. Murphij \\ Sivrn. A V. K. ^21: but where a plaintiff in

I redemption action obtained judcinent, liut neglected to issue ir for

welve years, he was held to have disentitled himself by tli'' delay, to

i*sii.' or prosecute it: Enton v. liorloiiii. 15 P. U. KJS: and see Itr

l.'^lir. 'Xi Ont. 14;t: hut see Finklc v. Ltttz, 14 P. U. 44«.

,i.A.—.53
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686. Orders of course, ei parte orders, and orders niaili-

iu Chamliers. shall not be entered in full, except

:

Orders declaring persons Lunatics;

" for the Sale of Infants' Estates;

" for Payment of Jloney into or out of Court, in-

cut of an estate or fund;

" for Foreclosure or Sale;

" for continuing proceedings upon death or trans-

mission of interest;

" for the confirmation of the report of a Master ";

Referee

;

Vesting Orders;

and such other orders as may from time to time be directi.il

to be entered. Con. Rules .MC, "3. 774. nmenJed.

This Itiiic is strictly ''onfined to orders, and does not incluil-

judgment. All judgments pronount-Pd in Clmnibers ore covered lj\

/,*«/o ii::.". (11. and must be entered iu full. They must be eut.r.il

not in Chambers, but in the office for enleriiiR judjiments.

The orders ennmeriued in this Rule are. in Toronto, entered b.v the

Entering Clerk in Chambers.

The practice in Toronto heretofore has been to make a brief imti

of the purport of all orders not retjuiring entry in full, and this prac

tice seems to l)e continued by Ruh 035. It is desirable that a simi-

lar practice should be observed in the local offices, but thei'e api)etu-

to be no express Rule requiring it to be done.

Bv the words, " orders for foreclosure or sale." final orders ai.

meant.

See notes to Rule 4.V1.

687. The Entering Clerk shall note in the margin of the

judgment or order bnuk the day of ciiteriiig a judgment or

order, and shall at the foot of the judgment or order note the

same date, and the book in which the entry has been made

and the pages of such book. Con. Rule 775.

The absence of such a note of entry on the face of the order i^

irregular: see Lovell v. Taylor^ 5 O. W. R. 525.

9. Orders Oet.mned on a Coxdition.

orciirsoij. 68S. ^A^ler(' a judgment or order is obtained upon a con-

foadfti™ diti.iu. and the condition is not complied with, the judgment

?"°^iia,i. or order shall be deeiiKd to have been waived or abandoned as

t?f,\"<«- far as the same is beneficial to the person obtaining the same.
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and iinv person interested in the matter on the breach or R"^» *^

uuu-])erformance of the condition, may either take .-^vch pro-fl'iaito

ceedings as the judgment or order in such a case may war- oinftininj

rant, or such proceeding:- as might Imve been tukon if ihecnii.iitinu

jiidgmont or order had not been made. Con. Rules 770, 794. i*'^''^"'-"

Tak.'Q from Chy. O. VMi: compare L^ng. ( ISSa I R. r»8)_i.

I'luler former Ituh TIM, wherf a new trial wqh granted to a party

(111 eoiulitiuu of imj-ment of costs or other t'ondition. an application

wiK proixTly made, on default in performance of the condition, for

lUi order defining the rights of the opposite party: see CnrroU v.

Itiioih, 11 C. L. T. 84. Under the present Rule no such order will

iip necessary.

Kven before this Rule where an order was made granting a new
riiiil oil payment into Court of SoOO within a limited time, mid in

ili-riiiik dismissing the motion with costf, it was held that no further

unler was necesMiry : Stor^ v. McKaa, before Div'l Court, Chy. D., 6
Sept.. 1888.

Where a plaintiff gave notice of trial for 2iid October, and on
L*.'!nl September the defendant obtained on order postponing the trial

nn payment of co6t?i, it was held to bp a oonditioiial order not stny-

in:: p].^iuti£E"s proceedings, and cue which the defendant was at

lihfrty to abandon without paying any costs excpt those of the ap-

plication: AUvn V. Mathers. !» I'. K. 477: I'ugh v. Kim. .'i .M. i: \V.

11^4: Brega v. Hodgson, 4 P. R. 47; llorton v. Wcstuiinatir Vonimu-
Mwiiers. 7 Ex. 911.

Where a pl.iintiBE in an action of tort recovered a verdict, niul on
niittioii nf the aefendnnt a new trial was granted in .Tune. 1881*. and
ilti' pliiimiff died in the Spring of ISO*), it was held on an applicntiim

ill I ie(?emlter. 1890, by the defendant, to issue tlie order, that the

ii"liiv afforded no evidence of an intention to abandon it: KeUy v.

Wade. 14 P. R. 68.

Where ft new trial is granted on payuent of costs, it is the duty
of tlie I

arty obtaining tlie indulgence to get the costs taxed and )inid,

•=0 as to enable the r .se tr be tried at the next opfrortunity : Jnhiixnn

V. .S'/i'frroif, 1 I'. O. Q. B. ;t!Mi : (Irantham v. Powell 1 P. R. 2511 ; but

M'p Van Every v. Dra};r. 3 P. R. 84 : Sinceij v. Mrhiiitrc. .'> P. R.
'JiC. ; Piicaud V. McEu-au. 6 P. R. 20; Lj/nian v. Snarr, 3 P. R. 86:

but where the solicitor of the party to pay the costs promptly applied

to Hie solicitor of the opposite party begging to know what the costs

were that he might pay them, of which communication no notice

wfL-i taken, n rule subsequently obtained r~r fnirte 'lischnrging tlie rule

fnr a new trial, and the judgment entered thereon, were set aside

without costs: Doc d. .\rtinld v. Auldja. U. C Q. B. 21. The party
to rt-eeive costs cannot insist on their being taxed: Stork v. Sheicaiu

]^ r. P. 1Hr». Where the costs were tendered, but refused because
(here was not sufficient time to give proper notice of trial for the

n"\t .Vssizew. which, however, the defendant offered to waive, it was
lifld that the plaintiff was not entitled to have the rule for a new
tri;d rescinded: Rahidon v, Harl-iti, 2 P. R. 129: and see 't'liotupson

V. SejceU. 4 O. S. Ifi. The costs must he paid before notice of trial

rfin properly be given; Stock v. Shnr^in. 18 C. P. l.STj.

Where an order for n new trial is not taken out. the oriiiinal jmlg-
mont stands, and proceedings to enforce it, before the order for the
rrw trial has been issued, will not be stayed: KcUji v. ll'ffrfr, 14 P.

1!. V\: and see S. C. /&, fl6.



sfT

M36 COXSOLIDATEI) HILES.

.) IKlament

1.1 ay be wt
iitUit nil

lu. Settinc; Aside .Iuuomf.nts Oiitaixed uv Dekai.i.i.

681I. Any jinlpnient by lU'fiUill may lie ^ut aside liy ;'

Court or a Jiulin'. upon such tcriiH as to costs or othorui

m tlie Court or Judgi; may tiiink iil. Con. Rule 7iKi.

Siuiu- in cffwt ns the Eng. (IHSJ . 11. 3<W.

Nutwithstniuliiit: tliin ItuU; im action to m-i iifido il judgiii-'tii K,

ilel'nult "u till' sroiiud of irau<l, will lit> ; Wyatl v. i'tilmvr. IMIU, j

Q. It. liKl: SO L. T. (Kii».

A jiulcniotit f(tr ilefault nf aiipfaranrf, i>r ilffi'iK-f. Hiciiod altii ,r

iipIK'nTain'c or dffence ban been tiled, Imr whicli has ht'en iai.sl;Mil ! >

tbe 'iftiter and uot entered in hia proceiliire iKxik, is irreffiilnr: 1/-^ .

V. Si,„un». 1 ('. L. .1, ISi; «««; ->/ l/o/./roii v. i/arri^oH, 4 P. K.

:tHl.

W hfn> a jiifismeut ha» heen obtained irreaularly, thw party against

whom it h!is been obtained is (ntitled ix ihlnto imiitia: to liav.? ii

set iisid.': Ani'ihy v. Prn-t<>iiu». It) Q. R 1>. 7<i4 ; TofffAf v. Oc^'i, .'. n.

L. U. 44;t. The C'lail has only power to impose terms a^; a c'lndiP'i.

of jiivinK him fosi,-; : Ih. Tliis Huh- applies, rather in eases when' :

remilar jndgicent is souRht to be set a^ide a« an indnlfieiK-e.

To set aside a regular jtidnmeui. an allidavit of merits will !)

necessary: Fanlen v. Ukhttr, 23 ti. li. D. 1-4; but where merits ;ir-

shewn, it is only a (iiiestion of proper ti^rnis : see Wright v. MilU, t;ii

L. T. S^ST : Mix^rc v. Ki-nnrdy, IS (.*. L. T. 'Jt^ (Man. I ; and thoiu'li

thn jud(rment he set aside, th*> Court amy rffuse costs of thi' ap]il:- i

tion : Jnvkion v, (lanliiicr. Ill P. R. 137.

A jiidtrmen obtnineil by default in compliance with the terms .>ii

which leave \ t. under tiulc *Wi. given to defend, is n judt:nii;i!,

hv default wi.jn this Riili: Ittiilni'in'i flv. Rv l*'irtufjurnr. •ir..

.1/n,<v. iV2 L. T. 1S(».

Mere delay is not in itself a rcnson for n-fnsins to .set asi !- i

judainent hy default. Some irreparable injury .iinst be shewn i.

result to the plaintiff: see Atticood v. 1K\rhiHicr. 3 (J. I^. D. Tl'l

.

Watt V. Harnrtt. 3 Q. R IK IS'5. 3lI3. and notes to RaU ,')7.">
:

Iut

lapse of time, and aeouieneence, trny be an answer to the MMtJui

.l/r/,cfln V. Smith. 10 P. Ii. 145.

\Miere n judsment obtained on default of appearance at fh,* h ''

was set aside, the <lefanlting party was ordered to pay the i;'-"-

uf tlie (lav. and of the application to set it asiilo anri to restore ili'

cas.' [o the list : r"Ckh- v. Joycr. 20 W. R. nO.

A plaintiff not heinc ready to prrceed with the trial of his iKti t:

when it came on unexpectedly, applieti for a nostponeineni. ami lU' 'i ';

beinp refused let jiidjnnent eo by default: a Pivisional Cmirt r.i'ii- i

to set aside the judement : hut the Court of Appeal, upon fr-'l;

evidence olTering a r"nsonable explanation of rtie plaint ifTs lui

readiness, set aside the judcn^ent. and nrdereii the action in li.

restorefl to the list on his payi'ic the costs of the day. inclndinL-

a)i cost.s thrown away. Jind the cosis of the applications both to i!i

IvivisioiiHl Court, and to the Court of Appeal: Ai»!7 v. ^nmh i.in<
.

;iS L. T. (»;i : 2ft \V. U. T,*\\). >• also WiUium^ v. /irwcfi. LTr \\. ':'..

713. (where a judtrmeiit was set aside and lervc jrivrn to defend ui'-ni

iirtvme-it of all co-^ts of -h" nctinn <nb.se,,iiPnr t<> the delivery of tlv
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...tHuHil Of .-lalmi : ».ul ll,;,„, v. I'l-U. :< 1'. K. -l."^. I " li.rr ]u,1l- Bol,.

,,( i.laiiiliff's .oli.iloi- 11. to it« .Btift. na» vacateili.

v lii.lLMiiHut liv ili't'iiult. In nn nnion nenlndl n V'»»m t"r riTovc-iy

„,-l„i,,l .,1, 11 fi.rfcltuTv. wn« .,.t n.i.le un.liT tlu« Rule on lb.- iippli.-ii.

,l,„ of i-iiiilnble morcpuBi'w. altlioiiBli ui.l imiiin' lo tlu- notion;

;„,,,„, V. Itiirru'.,: 1:1 li- »• I'- 1-"; '"" "" "l-l"""! it w„. Uol.l

.|„, il rclcr will, iccluiiiiillv wioiiB. n» the npiiluimtii oubIu io Iuu'

„l,iiiiii«l tho lonve of tlio ili-fcndnm lo niovo in lii» nnuio. or lo liavp

, i.iiliiil for Icnve to ili>fi-ntl on tiTms of iuil™iiiif.viu(! ilpfniilnut, nii.l

,, ,„.\,T miiilo WHS nmc'iiilcl .o as lo iilU.w tlio luorteaseci to d<>-

f.iiil in ,lof..iiilnnfs rmii.o : S. C. VJ 1). H. l<- l'-.
.

Tli.' It«h .« H-

.,..,io,l to .'imlil.' iii.ll.Miif'il» by il.-taiill t sol a«i.l.. liy tlio«p vvlio

|;avo. or will, can aoiiuin- a foru, .ttiuuh. aiil .loo» not k-iv,- n /'.c».

.N;,«'/i to those who ll.i^i? none: lb.

WliiTc 'i' action h:"l liw'ii Imliropcrly liiouBiit ncninst ibo i\efin-

,lr,„t iinil tW lilai.il. nwiilv of tiio iu,l.lo|.li..ty. awl liii.l suffom*

„„ iir..|,aral.l« iili»ilii' 1. i >»» hcH lliat ibo Iniis- "1 timo wa, ii„

l,.,i- to \he ai.lilioatioii to .-,-t a-iil.^ iii.lL-iio'in liv ilpfiiiill
:
hiu;i v.

Miio/' iioiH. nuiira.

Wl.oro tho .lofoii.o liail Iv.i. "liiok 0111 for wilful .-.•fiisiil to |,i„-

,1,,,,, im.l jii.lBmoiit by .lofn ill oluiiin...!. ilio l oiiii r,tif...l to »rt

1, ,.i,l,. on any terms; /;«»,', v. ./.lo//.. 31 a-.. K. 4.^ an.l »,v Oiiii"

V. Ucicii.i. I! P. B. IW.

Tlio Court will nut stt asi.l.' a final jii.lgnifut rosnlarly sigii.^.l by

J..fi,iilt. unless tl... ilefen.lnnt sliew- lU least some ;„ii.ol f.o-,, t-nei'"

„l .Irtenee -11* as woiibl be neeessary on a motion for juflfiiiem

iin.Vr A'lilr lll«. The fonrt will not on sneh an aiipbealion try th'

.l.feii.e- bnt the defendant may be eross-esnminea on his alB.lavit anil

Ms nllet-eil defence may be shewn by doemiients under his own haml,

l.i.t explained or answered, to be uon-esisteat ;
/louree V. (MIoiion.,,,

17 v. II. r.^:;.

A -traneer to the p,o,ee,lint».e„,inot apply to *. asid a juda-

,„ „; tlie urouiid of irrejnlarlty : n.i/fo«r v. Tvl/im, .
S t. (; I--

r-riii- Toil V. IHrrimu, IT <!r. 4.-S; but where it has been obtained

I,; fraud to the prejudice of 1 stranger it may he sur.essfully attacked

l\ liiiii lb ; but .ciiil.'c. In such a case an action should be bn ngbt.

An appeal doe.« not lie to the Sup-eiue C"urt frei

tile (Vnrt of Aiipeal jrraiitinc or refiisinp a niotioi

jieL'ir.rnt obtained by default :
flli,„,;lu., v. /teii.-i

1 ;.".!.

judfrnieet of

set aside a

27 S. ('. K.

See also ne (.'Mb. lUld

n. V.\Rl.\TliiN or .Iflir^MF.NTs ANL Or.nEKS.

(1) Before being Drawn np and Entered.

A .Tiulie e,.n always reconsider his decision iin.il rhe iml:™™;
"Jf^^SmL'

,„:.; IS ,liawn up; // .<,. S...n,: <:. ^2 I'll;,,"- I"-
.

''
f

;, ,
iKiS.

(»„,/ ,lr I'll y Itmirt, II Hut. oil; i:hiy(inir v. (.oi»oi.ir. ;/...• /.<

.s»fv'l,; ami \V«II.. 2" <i. H- I'- " I'-
''"' "' ,'''',','." '•,",'"";-"'/"''

11 o,,,,. ;;„ ,.,.„„.„ llriuk. 44 Ch. 11. 1K4; i;2 T.. 1. S2.1
;

/...//' v.

Iliilrlicr. 2.-1 (Ml. II. T.-ii. So also can a I.ivisi,.iiiil (.-ml, »..e

reairi-.,,, v. Wtilkxr. 10 Out. 217.
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Aft(*r nil order made declaring that children took itpr h>/>i<. ji

wn« .lif«cov"rw| tbot ihii wa« contrary to nutlmrltioN, i\nd by urrnii^.

m*nt tlie iiinttiT wa» meniioiifd to tht? C'<«irt again, and nii ord-T
nlti'ring tin- order ^ ai to dci-lare that thfy took per caitita wnn
madf: Hv Blackwell, Bridgmnn v. BlackKvtI. W. N. 1S8U, U' ; t<,l

viflc I'uslun tiankiiig f'o. v. AUtuii, 1805, 1 Ch. 144.

Ah [o motions to vory the minutei of jud^uK'Dti and ord<TM, »>.'

nf>te to Rule tt:>4.

(2) Aft«r hATlac h—n DrmwB mp and Eatsred.

A jiidmiu'iit -ir ordfj-. wlicii luihweil niid futcri'.i. (mh "iily !)* iiiiit'iii;.i|

Art provided by tho Rulet of Court: Bhki v. Uarvtft, 29 Ch. li. v_'7

;

We Brard. (i!» I„ T. i'ltJ. It is Irregular (or the otticfr who is-u-'il ;t

to tnke upon liitiittelf to vary it. evpn though it bf defpctiv.' ur
errnnious; Ih.; Swrctland v. Turkish Ciffttnttv ft*.. 47 W. It. .'.11;

Mf I.. T. 47L'.

After a jiidimieiit haw been pnssed and t'Dtorpd, even whert* tak''ii

by <i>iiM>iit and under a mtstiike. the Court onniuu »t't it Q»ide ntb-r-
wii-e than in n fre^h action brongbt for the purpose, unless

;

n» There has been a elericnl mistake or error arisins from ;iri

accidental slip or omission wirbin Uiilv 04(t. or.

(-1 The jiidffment doe« nnr. an 'tnuvii up. cornftlv stnte \\U.\\

the Court nitutjlly dt-ridod -ir iiit.'nderl i.. .Ifcid*'. in either ui whi-h
eases, an application may be made by a motion in the action to ci-
rect the error: Aitmiiurth v. Wihliiig. ISiMl, 1 Ch. ilT.'t.

.Simhlr, different considerations apply to interlocutory orders; //..

Kven if a judffinent has not been pas.ve»| nr entered, ttie Cnurt uill
not always interfere, e.g., where from the nature of the ground
on which the npplioatiou is based, conflicting evidence would hav.' to
be cone into : /ft.

ritrirni M-ijitftkci*.—See i i to Rulr 040.

hidguii-nt not Correctli/ .^tntiiiri the Decision r,f the Court.— In
Laicrie v. f.rr*. 7 App. Cas. at p. ;t4. Lord Pt ance said: "

I ca'iTi.ir

doubt that under the original powers of the Court, quite inde]}«'n'lent

of nny order that is made under th" .ludicature Act, every Court has
'h.^ power to vary its own orders which are drawn np mechanically in

The recistry. or in the office of the Court, to vary them in such a
way as to carry out its own meanine, and, where iannuaRe has been
used which is doubtful, to imke it plain": see aUn Balfour v. Druiii-
hiond. 4 Man. 407: Tarkrr v. Xcir Bnintirick Trn<litifi Co.. 44 Ch. P.
240: S-h!,urright v. Clcvieiitt. 3S W. R. 740: fi3 L. T. 160; Rnttr.ui
V. Yoiinfi. Casspls Sup. Ct. IMp. t'.n2 : McMn>itcr v. Railfortl. Ifi P. It.

2f): shrrk V. £'tviH.». 22 Out. App. 242: Mihon v. Cnrtrr. ^S.f^X A.
C. Cu'.s. Thus an alteration nmy be made so as to make the reenrd
truly contain whnt was adjndceri : Rr l^irire, Mellor v. s'teirr, 30 Ch.
D. 230. but where the defpct \< kncwn before the order is pnsspd
nnd entered, the proper course i.s to move to vary the minutes, and If

this course i« not pursued the applicant mnv have to pav costs- S,
C.. 53 L. T. 205.

Where the Court intended to eive costs, nnd the judement as drawn
uii merely |u-nvide<l for tlicji- payment out nf a sum of money, whicli,
the Coiirr was informed. wn« in Court, the judsment was aniendcfl -n
.Ts to (lir.vr p;i\ii,ent ..f ilie ^i^ ftuihwiih after tnxntion. it appenr
iuL' that the nL-ney wms nnt in Court- I.riuunirtnt v. Cnrhonncuv. 3.'

S. r. R. 701.
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Olliir l»««.—Where n Jiidje b«i «lr«n ou pironpOM lailim.'nt »lllt MO.

1„. Im- 111. Jurluilcdon tu alter or nmenil the Ju.lBiueui or order wliieli

lorrectlr embudiM the juilgment «ctu»ll.v given, even mthouBli he

1,,. been Induced to mnke It under • ml.reprewntntlon. or ml«tnke

!; tilct: /'re.(o» B«nki,„ fo. v. JlLup. IMI.',. I Ch. 144
1
e«e„t „t

rhe inrtsnce uf a pnrt.v who did not nprenr when the order or Jmli-

,°,„t wn. m.do: .ee ll«l. :l.'.8; 71 I.. T. 7«H. Siuh nii.tnk.'- ran.

nhere the porlv coniplnlnlnj wn» repreKented. onl.v he rorreete.l by

ni.nenl « here n judimi-nt. l>etore belnj drnnn up. had been appealed

,,,„, liv one .lelViidaut. ai.d varle.l. it "a, le'ld Ihnt the -''id";- Imd no

I entertain a motion to vary hl» deel«lon n» to the detendnnt

'*tlon <

*piiwer to '

"did not m.peal. on the riiie«tlon of ,...|«, eieii tliousb tb.. .Iud«-

,„,i,l or order had not been drawn_ \ip-. l'o/tj:lll'«
•'<''"'''''„V,'"J.™.,,Ilhirl\nll.

ri.,i 17 r I!. "*; "il ri'lr. Ito llhickwdl. Bridnmna v. W'lHtnl

,„1.'.; and He St. .VnJoiVe, and ..tber oa«e.. niiiin: but a »iippl

mental oriler may be made : .veoirl,,/ v. S<e„vh,i. 18117. 1 ( h. .41.

Where, however, an order Is made In ibe ah«enre of a parly, the

Court bni ]uri«dlction to recrai»lder its jiidiuient or .mler. even after

.intrv. and. if proror. to reeeind or viiry it
:

«.•; HuU ::..S; '/";'"" ";

Con/;- 17 P n. .14S: and where the nppheniion to vary n judgment

„. ..rd'er li ba*d on the discovery ..t new nialter, »ee Itiih iH2 and

.\ judsmeut entered on prirci/.f cannot be mn.n.b.l .m :
ppl.c.iti, n ,,,n,

in fhambers, bv In-ertinj therein any special direction which could
;;,'»;. ,.„,

not properly be iiulinleil In a judnueiit l»»ue<l on /.rimj.e; Ko«« y. „„ ,„„,,,„.

r..,;. r. 3 chy. Ch. 23n.

I,ll».itr to apply 1» implied in jndni.iei.t. and orders: llulr 1122: Lll«i. ...

/-,,( y.'llol,.on. 14 Ch. Ii. rA-2. .-.(11. b.ii. .'».".. n..t wlier,. they nn...ni'

linil- Pciihrr V. ir,7;ioiii». 'S.i Ch. D. ^.-.T ; but see Riite 1.2-'. It is not

implied in favour of a d.'fendnnt apilii.t whom the action has been

.lisniissed. eTcept for the purpose of enforcing the terms of the or.l.r

:

IIiiiiIIki v. ;.;»<•, 2n Sol. Jour. T.'X

Vn order made without juri-.,li.tion. If not appinled acninst. mu«t,.„lr.

stan.l: Wr., v. Wnr -.». 27 W. K. fi!l7: and n .f. P'cU. .I"'l™e;"-
;:;; !,r

"'

which has not h.-en «et aside, oiinnot be objected to. a" hailnt neen
,||^,;„„.

r,.n.lere,l «tlm in... in .1,1 a.tion of trespass ("• »«« 'l'"'''

"f"')'
*.. «,»ee V. Ciiuiidiun /lant :l rnrnmrrrc. before Oalcr. J.. - .th

Septe„.l...r. 1SS2: fv,v,.(.r v. •/7:™./.er, ft P. K. :1S-!: 2 Ont. .IS:

hnt it wn» held that a party could not be committed for disretmrdins

,in order made witlimit Jiirlsdietion : MrUoi v. SuMc .8 Out. .jJJ.

\ ...nsent ju.lpii.'Ut on a contract Mr,, riee, of a company, where

the iiiustion .'f iiltrn r.r.., is not ralse.l either In the pleaduifs or on

th.. flirts stated, is of no ereafr value ihiiu the contra.-t wbl.h it

is founded: '/. .V. H'. (Viifrai Uti. V;. v. cftarlciiow. l«l.
.
A. (.. 114.

.luigmct Mamrd hi, tV.iu,(.-Wh,T,. a iink-meut lias '."'•'

'''''•'J": ^l^'.f,;,';;,"

,:\ hv fraud, the Court has jurisdiction. ,n a subse,,u,nt action li-"u«l't,„
,„,„i.

for the pune.se. to -ot aside the ju.lgmcnt: C'-le v, Lniwl'ir.l. 1S»». ^
'

1. P. :l.1: U »..« V. I>„l„„,-. IWili. 2 Q. P.. l'"!: «' I- T. i;:lft;. but it

will not be 'er aside oil the ground alone that it was obtained by

p.-riiiry: l!,i.,t,r v. 11 «,(»ir...t*. f.7 L. .1. fj. B. 3ni.

Variation of Coii»eiit JndBinent. and Order..—Where an,,o.,nt

1.1 ,. f[i- heep made by eApaenr, rhe eonsenr eiven without mistake .'"isaiem

is i.in.linc, and cai.. i„. withdrawn, even Iwfore the ..rder is drawn

np ll,irrr,i V. Cmwl;,,. 2« Ch. Ii. 2411: ..veirulin; S. r. «. N.
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Rnl«e«0. ISs.'t. i;rJ: t:Ua§ v. WiUitim^. :a U T. ao-, Ut U.^r />•!(».. .r.'.

.l/t».»#. :» Cli. 1», -.1. .v.; JJult \. Ji$»t. 3 Ch. U r
, ; ami H:itr,, 1

i/'*rn, lit W, K. :::;;.>. in u'Uic'h. iiR FfiKtrt^. i' ^vat bi>l<l tUiit ili

con^i'tir mifflii U- wiilntrmiii Iw-fDrn tbp onler w . iiaatteil iiuit •m-rni,
BUil wf \\ UImhi/i v. .l/toA^iu, I'rumit. & Kvniu i'liy. |'r. .%*;*J ; If 'Int.
v. bunovau. Itl I'. K. 4.VI ; liiit whfrp c<niiiw). \w\i\t n\\\\\**v'vt.w\ \>\

bi" rli.-rit III iijirt'i' ii» lpriii<i ot' an m-dfr. Iiy uilotukc nirn*i-* m <,ili'-i

ti-niiii. till- client iiiny withtlroiv tlit- tinmi'Ut (wfon- the cmliT i* ilnm i,

111.: I.vui^ V. /,*irw. 4." Cli. I >. JJHl ; lV( L. T. >H. In l/<,<,n *

i'tachrif. m U 'r. liw, n i:;irtiinlit>c onlpr riinitp '> imitnni iiii^tiikt- <>i

tlie jiiiik'tiH-nt <>r4>ilit<.r. niiil KnniiKlic*' wrn Mft nxuU'. nud tnuiirr piiii

uiicliT ir. nn« nnliTod t(i Iw ri'iuiid.

An inti'i-Inrutory onltT (on-.-ni.'il to l.y mltrnkt- niny b.' (lii«chnrB..|

th<>iit:!i tin- it.istiikf wnn on «• «i<U' .miy : MullhiH v. lloutll. 11 cii

I>. Ta".; iukI "'.>' '/'.VJ.rrf v. Kuiitnu. It ("b. I». ZVi; Imt nut Ijccnuv, o,,.

of the pnrth's liniU il I'*-!* In ni'fiiinl tbnii bf I'sifrtftl : fof/wm./n, \

Loiiili.n r. /«.*. fV,,. TJ I'. It. .-.12; /'mic,// v. Simth. I.. It. 14 K.i

Kf. Midhiii,! V. .luhuHtun, *! II. L. C. Sll.

AfliT n ju(l;:nii-nt hy mn^ciit biiw U-cn pii-spcl niul t'litiTi-O. ii i:i(.

not lie nfHTwiinU nmemlttl. csctiit for rfii-^uns >*nHipi"'nt t" »*'t um U

an ncreeuicnr on tin' jrrimnd *ii mistjikf : Mln.-'i* n. v. 'lumliii'. 7 fU
l». ;{XH; lh:r!» v. /Wi'm. i:i (Vi. It. SHI ; ,|iirl it wniiM Ht'cm tblil il ,-M

not I'vi'ii tb«'ii !«• «f>t iif'de on nioiion, inu tlmt an iicilnn niiivt 1"

hrouKbl for thill rMiriiow*; s.f '/'/.« HinhhrxfirUI Itinikiii'i t'o. v. /,i.-f.,

1SM.V u' I'h. '2TA: -2 U T. Tnii : IL' K. :«! ; M /W.«p v. .v./»../.r-w

lWt7. 2 Ch. 1). TiJtS, Tllil'* wlit-rp imllifv liml const-nted to n jiiil{::n.iii

eHtnblinlitnu n will, wliich nfti-nvjinlfi turnpil out Xd In- n fnrtr.ry, it

was lu'lil tlini tliuy were not e*>top|*il from ttb^wing tlii> i'orci>ry. mil
upttine nsiiie flu- conipronii'**' jmliinunt on tlint frronnii. in nii iiriinii

lironclit for tlmt prnpo-ic : Primtixn,, v, Thotmix, !l p. D. -jjii; ,-,i I,

T. H4a. In Hickman v. Dcnim. ISiC. 'J f'li. ti'lM : TA L. T. :iZ',: w|i. n
a consent order hud nut Ikhmi dnnvn np. it wmn rf«cinded *m niotum
on ijroof that tli-T.- iiml U'.'ii .-i mi" ik- in . vine Mi*' cmiwnt ;i' I

Kee l.'-irii, v. /.. /r, .. -IT, ( h. |l. L'Sl : •;;! L. 'I . M.
Wlierc the Mnsttr lind proc<v<it"l on nn alU'c<'il consent <'f .'.iiii'.-l

of nliicli h" had maile no cntpj- in his book, niid of which tli.' t.iiu-
were dinputed. tlic report was referred imck. althouph tbi' Mjisl.r'!-

ret »t led ion iiirre".! "iili that "f rm.. nf the pni'ties ftnniitni \

(;alllrii. .- o. L. u. 7:;.

A con'tent jinicni-nt or ordt-r may hi- atneniU-d hy pirikiiit:

term* not conBcnti-d to: Morluiutx Itttiik v, ilmut. fl ('liy

'Hie silence hy a party iu rftrard to a luaterinl fin t

party knowins it wiw not iiii'ler ohliealiun to dlM'h.sr
pronnd for a rescissiiin of nn nirreeuH'ni, or a (onipi'oinisi

ti<m : Turner v. (inin. ISiCi. 2 Ch. 20.": 4;( W. K. r,:{7

7fi.^.

A d'-fendnnt gavi- ;ui nmleitjikinL' ai tin' lieniinfi to niak.
pnymentH to the plaiiitiPf; the order was drnwn up two or thr'-'
weeks later, and \h.- niuleitakitit' wa-; eml.o.!i.ri in it: th.' nnderiakin;:
wap piven nnder a niiKapprehension of fact: but appiiiaiiou to di-

charee the defendant from the nndrrtakme was refused, on the
(rroiind tliat the faet** were as. .Ttainable by the defendant, and tii^ii

the njiplicaiion \\as und-r thi-=i' liiTunistanf »s too Iate> Mtotn'ii-
(inimil V. TowUiir. 7 Ch. I>. yss.

A rmisenr to a inTpernal injniKlion wn« nor allowed to b-- with-
drawn. II!. -rely b.f;iMse tlm defendnnt ;!fterwnrd-^ disco^-ered thnr he
had a defence: £7,«o« v. iri7/fVr»i«. .".2 I.. T. :i!»: ."4 L. .!. Cliy. ;i:!t;.

CI . *u.

is not ;,

of an a'-
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«•!,«. the .li,.k.- ... .I..' .n..l r.,l..l «.lvr-..|.v ... .I... .M l.u. Rsl. MO.

,Mi. heUl lli«t tlie Ju.liimHil «..• m.1 l.> tK>ii.viii, 1....I a..|.-..iU..il «;.»

M.t i.rKluili'il (run. luuvh.n niinlMt It: »iri..ii|( v. *iiiin',. ."

(Int. \K!.

.\,i ur.UT »rr«iHl"l by .".."«.t Ix.I.voi'U tli.- i.ui.i'.

r,..„ll ,.f ttl. ...IJ...II1UII.... 1..V Ibe i:,,url .h....l.l "I.-

Hull il i« I') i-.mwi.l; HkM v. ilmtcli. 34 «. It. .'..l

:..-. I.. J. I'l.)'. 4H-"'-

Ins.iliwli.'ii..' "» !. '".I"*''.. .Tilrr g.xMl I'll ii* ('.'' ci.H'i'.i '"' JU'*''-

ti ,1 l.y .h.-\v...|i iir.......!.'. vvl.l.b if i.ilCfd n«nl..«l tlie ...ukl.iii "( .!..

,.rd.T u.iRl.t I...K> l.r........f.l il troiu l»l..i mi..!.'
:

/M.'.L. '
('• v- ''

(.,». r(r.. 4r. W. 11. alN.

u.i.l ..... .1."

.11. U. Ii..>

,M U T. Vt:

\ii ii|.|i.'i.l n... 11.' Ilil.l ^"..' I. ....1H1..1I Ji.ilBiuc'1.1. or -.llT.

Inn..

ixo'li.

•n„. .iiirit,,, „.. .Ill- ..."..I. '.. ..i- lip.... i.;;...!.: (.T '";';:,„'"'•."'""

LTiiirnl n.itlinrltv 10 rnmiirn.iilM. ni. n.tlo.i n.. ln-hnK iir l.i- .
ui'iii |. .

. i.lril III. i.it« (.''"111 f'lf n.iil .pii«o..»l.lV- ni.il <"•' '" il'lii.'."-, "' ''"•

,ij, , „iul .lu.ilivi' l...tn.r.i"n«. iinil. whether th- ri..l.l..-i.i..l»e i« im...e

1„ ,|,p .nlirilor or hi. aRe.it. the rlie.it will he l.'.uu.l. alt .....sh there

i. III. i.rlv.tv lK.t«e.... him 1...1I the iicent ; He .\.:ii«. ll"'.l. 1 <
h.

SI" ire ni«i Hi.e(-.(f V. lliU'-. VJ I". II. 4S2-. Imi .. ...iR-i....- Iu»

....'iiiipiieil iii.lh..ri..v hefore 8Ctl..ii t.i iiiu.l.r......»e a elnllir^^ -IM'-.."'"!'

V. I'nilru. 1WI7. 'J g. II. r.;'-; Imtfa >'. UmmM. m 1.. 'I'. 3"2

(.,i..i«.l lia« I..1I aii.lii.rii.v ... imiipromisi. nn aeti.ii 11. il.- iiinl :

\l„„h;r, r, J/«».(ir. !..
(J. II. 1'. 141; Imt «•« IV»(r .. Ihrt. 1. 1.

1: ;l.7.l' a.iil see Iks I.. T. .I.mr. 4WI ; In.t 11 ,H,.iil.ri.li.i>.. ..1 il.te.nl.-il

,„'.r»..ani-e o( ter...- ....i,eiM..,l t., h.v .he ili.-m. h... I... „iisul.i.iel...u-.r...

„r intentlonnllj- ..m -triitly r..llii.vlUB llieiu. .» U". h.nili.ij "" ihe

,.ii..ii,; /.eiri. V. ;.inH. -i." ch. i>. SSI; ra i.- i- ^L «''"",'
.'

Kilir.inh. Ift 1". I!. 'J: Stotii \: Lolhnui. i Tinii". .in... \'"'. >.

;,r«n'.j. ill/™.- an.l where, ncliiif i.n general in.lri.r.iim- f" "'.n

lin.iiii^i- ciiiiiiii-l I'liiwl.tn i...iler n i.iisi.i>:.reheiish..i. .^ueli a-i whei-e

i.ili ii.li.i'c t.i ro.i.-.Kle D.ie il.l.ic he inailvene.itly <".lceile- aini.he.-. or

.vli..|-e i-ou.isel are not .1.; ii/'i". .'.;.' ...lnl.r..."i«e Is iir.t l.m.lm^-. all.

Iho C.il.rt will «et i. i.^i.le: Uickonw v. »,...,.. ISH-i. 'J I h. '...s: i-S

I,, r. :i'J3.

.\« to the riplil t" reijuiliate a verbal nriani-'.-iiieur <.f iimiprolilise

ii.iiile at the trial l.ef..n' it i- ri-.-..r.hil as a ler.llet or .itiiL-'ii..iit. «'''

llnirn v. Blarliii-ill -Ji'. C. I'. 43.

llion the question ..f the authority of (vmnsel to eomproniise. the

l-nurt will take the siatenieut of tile eouusel from hi« plai.- at the

..1 ...I.. -_ 1/;..)........ •• U. ..i.iia aiinen .ilkil WiMinn V.
liar without oath
.sinirftrsOH. 1st.'

IfiHinnii V.

: fh. ri34.

nM/iro . II iMn _

Iv I... CO.U-

i'..|l ..f the

Hlrnieiit

.\n ai'llon liy nil iiilV.iu l.v 111- .i.\. fri.-n.l .nimoi

[.roLuiseil by ti.e infn.lt or his counsel, wuli.iut th..

Court; .Uottti v. Vniln,. UT. L. T. .Tour, liiri.

j\j< to the enforreiiieiit of n eoliiproinise by tiiorioii.

ollierwis... iu the notion, see I'iniiifi V. f.tiev'.i.. 11 ... I.. It. -Is. ami

iliili-s siiiirn. I'.
•".'..

.V counsel has not authority t.. refer all a(t:.)ii ;i^'aiiist the

wishes of Ills i-lieiit. oi Ui'OU l.riu- .litf.reiu fniu; tlios.' '.vhii-i: hi.s

'lieut llns authorizeil. Wlier.- a lliuitatlou lias lie..n placil l.y n

elient on the authority of l.i» counsel with refofd to the r.ference of
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li-

RuleStO ih,? nctiuii. thonf.h it is not communif.ateu i^ the other side, anrl it his

counsel itfcT.'^s u> ;i refprptift* in disre,'ar.l of that hraitntion, tti.' ;i?ree-

iTPnt to ivEer is not binding on tU'! client, whether it result- m iin

intprlncmnrv or a liual onlf r : Scale v. Lennox, liX)2. A. C. 4i;.j
:

s.

L. T. 341.

A ''nisi-nt order <'rentps an pstoppt-l bttn.'-'n tlip paiiics: I{>

Uiwrican Co.. 71 L. T. 334: unless procured by fraud: i'r,-

V Thfjmo.^. !) v. D. JIO; 51 L. T. S43.

Snuth

t'orrectioii

in jiidK-

What kiu.l

of errors

forrecltd.

640. Clerical mistake= in jud.CTnent? nr orders, nv

error? arising therein from any iio> idenral s^lip or omission,

mav at any time be correctt.fl by the Court or a Judge on

motion. Con. Rule 7Sn.

Bnspd upon Chv. O. 33.'».

The saiiip in eff-'ct a< Kn-j. (iss:it R. mo. and Mibstnntiall.r the

same as Eng. Thv. O. 23. r. 21. n« tr wbirh see Morgan Chy. Acts

and Oidprs. 4ih ed.. 403: S.'tcn. 4rh pd.. l.>J7-8.

Lntwc nf time is not npcps.«arily fl bar to thp making of amenii-

mcnts under this ItuJv, wherp the rights of other parties ncquired

wiA^v the .iudginent or order uill not be improppHy affected: thu*^

an action was br.m;;lit to enforce a covenant, in an assignment oi

lease, against can-yiiiL' oa m busim'sa. and the decree contained an

injunction perpetually restraining the defendant from carrying on

the business: after the lapse of I'J years it was amended by restricl-

ing the injunction "to ihi' remainder of the t*Tm of the Ipaje."' whi<'h

had prpvion.slv .xpircd : Shipirrifjitt v. Clement.'i. 38 W. U. 74ti :
ti3 L.

T. 16"; and where n de<-ipe made in 18rt3, declared i\ party entitled

to a iliarpe on land for f''"*) and interest until paid, and it appeared

in 1S'J2 tliat the claim in question, arose oat of a bond in a pena!

sum of £1.<MK). the dicree was amended so as m limit the charge foe

principal and interest to a sum not exceedin;.' the amount of the

penalty: Hatton v. Han-*. lS<lt2. A. C ">4"
: 07 L. T. 722; sp.^ also

McM'ii't'r V. Radford. 10 P. R. 20 : Milsoii, v. Carter. 1893, A. C.

038.

fnrler Chy. O. 335. a tlirection neceaearily consequent upon the

judgment, hut omitted from the deorp*^ drawn up. might be supplied,

such as a direction (now unnecessary, see Rule 734). to settle a con-

veyance: Moffatt V. Hyde. (5 f. C. L. J. W : Trrvelyan v. Viwrtrr.

9 Bea\. 140: or a reference as to title, in a decree for specific per-

fornianto: IIufihr.i v. Jonct, 20 Beav. 24: and an error in an order

arising from an error in the chief clerk's certiticate which had

eseappd th' notice of all parties: Erkir'^lpif v. Eckeritley. W. X. 1884.

l:.t3: an error in a taxing officer's certificate by reason of disburse.

menrs (fees paid to a referee t by mistake not having bepn carried

in for taxation: ChrxHum v. Gordon, 1901. 1 Q. R. OtH
:

.84 L. T.

137 : a foreclosure judgment in the firm without a reference as to

incumbrancers, it having been discovered that there was an incum-

brancer: lV,77'<.^/» V. rran-ford. 12 P. U. 058: VlarU v. Coop.r.y,

P. It, ."4: or other mistake or slip: Turner v. Hodgson, Beav, 20rt

;

\akeic V. Peddle, 14 Sim. 301: and see ^arftc v. MvEicen, 14 Gr. 404:

see also Ex pnrtr Straight, 16 AV. K. 001; Amlrcica v. Bohanrtou. V,

.

X. ISOO. SO: .frffreim v. Smith. 11 W. R. 479: Re QlaHVille's T'n*"/*.

W. N. 1878. 21: Wnrmc.n v. Zeal, W. N- 1»T1, 241; Re Tiel. 11 W •

H. :'.."!
: bur not any term which conld only have been introducd by
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explf'ts iliiftti'iii nf tin- (.''HUT. uiiiili Aiis not yiven ; Bird v. //t«(/i. Rule MO.

r. Ha. 2;iti; WhiMicad v. y<jitk, Cr. i!c I'll. 7S : nor any substantial

ndiliiitin except by consent: W iltig v. parkiimou, '^ S\v. 2;i3; but see

little 041.

The application must,
. Rt'.'jii'Ada, 11 Gr. 521.

( a general rule, be on notice: Kadinliurat

An eri'T was correctetl unilir this little, not because it did not

correctly carry out the intention of the Court at the time, but because

tlie parties wtre mistaken ns to t)ie fact upon which th« judgment as

it stood wafi founded: Barkir v. I'lirvui, ul Sol. Jour. 155: 50 L. T.

iril : but ^ee We Leonard, 107 L. T. Jour. 4(H) ; so an order awarding

costs against a defendant who had not appearetl. the Court thinking

he was represented, was amended by strikng out such award of casts:

CoKsiHs V. Croiik, 17 P. R. 348; a clause giving special directions as

to scale of costs nasi inserted in Doiicell v. Norton, 18 Times. 728.

I!ut in Kllnck v. Ontario Loan d I. Co.. before the Divisional Conn,

("h. D.. 2S June, 188l>. it was considpred that a Judge had w power

to nmend his .in<lj:iiu'iiT after it had been fmnially issued, even on

ihi' .'round of mistake (except to makp it carry out the intention of

the Court when it was madei. and an order made under such circum-

stances was vacated, nnd a new order to the lik'- efffct Wiis made
hv rhe MvisioiiMl Court. Sw also tjl-isin- v. h'olh. *V2 I,. T. :;iC,:

PrrMtf.n li'iidiiifi Co. V. Mh)i!>. ISO:.. 1 Ch. 141: McMastcr v. Had-

f'-id. Itl P. H.'aO: Aiii^forth v. -nitditig. ISlHl. 1 Ch. 67:',: Port

Elfiiii. rtc. V. Ehij, 17 P. R. ">S. See also notes precedlnfr Rulr 040.

X motion to amend a decree in which the pleadincs and evidence,

or nnythinc beyond the judi-ment pvonnunccd. nnd the decree, is

required ti' be looked at. niuM be luaile in
< 'oiirt

: Laj)p v. Lapp, 3
Cliv. (.'h. 234: 4 Chy. Ch. 3.

Iti T.iving^'touc v. IVoorf. 20 Cr. ITu. a decree din'Cting an account

was iimended. by strikins out a declaration that the plaintiff was

entitled to certain credits which had not formed a substantive part

of the judiment. s-i as to make the dei^ree conform to the actual

.iudL'iaent. and enaltle the crerlits to be further inv.'stiii^itod in the

.Master's office.

On motion under the t^orrespondinp English Rule, an order made
under the Settled Estates Act was varied, so as to dispen.se with

rousvrts of tenanrs for life to leasing powers groJited : flc liih^'i'i

Trit *. 30 W. R. 78.

U Here an order had been made on the petition oi several persons,

two of w',_,^i had not authorized ir. the Court, under this liiilc.

amended the order by striking out the names of these two as peti-

tionfTs. and treatiuL' iln'ni as not having been served with the peti-

tion: Re Savage. 15 *li. D. 557.

Where the costs of a motion for an interim Injunction having been

resen-ed till the trial of the action, the plaintiffs oiunsel omitted

to ask for them at the trial, and they were not provided for. it was

held that the omission miirht be supplied under this Rule: Frit: v.

lloh.ion. 14 Ch. l>. ."t42. ."'11. So, where the .hidj;.' ina<lvertently

omitted to make any order as' to the costs of the action : Uardii v.

I'iHard, 12 P. R. 428; aud see ihih- tUl.

Rut where the decree did not direct the payment of co: ts "forth-

with." and it did not appear that «nch a direction was intended by

rhe jndeTTiPnt. an apnlicsition ro niiiend wns refused: Wilxoit V. Rohf^t-

"oi', :t Chy. Ch. luO.
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Rules Soe. for amtMnluu'tit of ordere so as t<» provitlc for cof'ls omiit'ti b\
641, 643. mistake, lilakc^ v. Halt, .'>i; L. J. t'h.v. 5i'»S ; 50 L. T. 41m»: Vinty v.

Chaplin, [i Hi- <J. & I. '2)<2: St. ilu-haer>i rolletjc v. M^rriH: 2i; Or.
UIO.

\\'!ber(' a jmlt'uu-tit. order, report or (rtilicatf <« Mirii'il. it i- iii^i

the correct iinuiici' t-i iiKiki- jiiiy nctuiU pliysical iilter:itiou in tli-

dociimeut : Ruh-. .il.".; m'*- Fox v. Uvarblock. 4r» h. T. 400; 4il L. I,

14.-.

Sfito tt41.'U'liore n jinlg-iiiont it order remuros amc-ndmonl in

matters ou anv otlu-T particular on uhich the Cmirt did not adjudiiau;.

there WHS tlu' -nitic n!;iv ho ainondod t»v the (.'ourt on motion. Con.

I'.asrd oil Chy. O. ;>:!»;,

\Vher« th(» t^iti'liciitiou was maili: aftor tln' time witliiu wbicli tii'

cause could liavf l,.cu rt'hi'iird wiihuut k'aw. it was luld tUat \\v

apiilicnut m^'d iint apiily ffir leave to move, but must, nevertb"ii>ss.

iiiaki' out siuli !i ra>t' i\s uouM he ne<'t'ssai'y, in order to uhtaiii

leave to rehear after tin- time liad eJa!>-=e('i , t}'l)oinJipiir v. fianhrutf.

1'.) (ir. 'Xi. An.I <w. /V;f; v. Iluhsuu. ;nid Iliirtin v. I'ltkiinl: Iil<iki]i

V. //«//. ami ether ca^^es cifd iu note t'l prw-ediiig ltii}<.

tiou'i? 042.

—

y^) A ]iarTy entitltil to the reversal or variation

finpeacV" of a judgr.unt or order, upon the ground of matter aiisini:

jurt-uKutB,
gyi,^(-'quent to the making tliereof. or sub?^ecjuently di.-^(o\-

ered. or to impeach a judgment or order on the ground ct

fraud, or to suspend tlie operation of a judgment or order,

or to carry a judgment or order into o[)eration. ^^hall proeeoil

hy petition in the cause. [)rayinL' the relief which is -joujiht.

and stating the grounds unon \vhi<-h it is ehiinied. Con. lUde

785.

lioll Ite verified I'V atlidavit. and served

if all parties interested: and in c;

party has no solicitor, then upon the jiarty. Con. Rule

Hearing- c

ptlitinu.
(H) V])(>n tlie hearing of the petition, tiie C<>urt may eillier

mfike a final order, or direct liie petition to stand over, with

liherty to the jiarties interested in sustaining the judgment

or order ^o file a special answer to the same: and may make
such order w^ to evidence and ii.e liearing of the petition, a.^

may seem just. Con. Uule 78."),
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(i) Where the revui-Mil or variation ol' a judgment or order "ul" 6M.

is sousht iiiion new inntter. such iiroof as would liave l.eeu Eviji.„™

requisite upon a motion to tile a !.ill of review shall !>e sup- «ta,^^

nliecl. Con. Iiule 7SIJ. «™niitoi,

l'.ase<i upon Chy. O. '^H*. There ia no similar Kiig. Uiilc

form«>rly a person prestiitinE a petition unti-T 4'liy. O. ;!:{0. frouuin ptiition

«-hicii m^ Rule is takpn. in a caw where fnnn.-rly a I'ill of review. ;y^'i-r^^L|'>.

or a bill in tht- nature uf a bill of revi.-w. slinuld havo U-eu tilwi. ,^^.„rity

was required to wive srnirity fw costs; Sodlirr v. Itojile. before renuirr.i-

I'nmilfoot. V.C. r.» and lid Nov.. 1877. and we" ltPiinit«' C)r.ier». pp.

:iT4. ."'>ii. and !»> Ont. Order in Cliy. l^ih .luly, IS-H. Uxix
;

but

n-ft Chy. O. 1: but it would rtt^^m that no sucli si-rurity is now re-

(luired to be ffiven unless exprew^ly ordert-.i.

An ordi>r nirtd.- for tlie iiaynifiit

h-^ up I"'"'
ind^d '

Ciiurt of nionoy in ii wliyl-

;iIiplicntion of the ILveiver

tile iiinti')ri for tli'> order,

f.ind; Hr f> nfnil Ilnitk, '^4
ra! who had received no nuiji

ihdiif:!! liaviTu: an inrhoate inHTfst ii

()m. App. 470; 28 S. ('. It. T.t'l

Leave to file a petition under thii* Rule is nor ii.vssiiry i'l ;iiiy

case, liuggan v. McKay. 1 t'hy. Ch. :jy*'.

For eases in which petitions linvc been prcsi-nled under t,'Uy. U.

?>?.*\ .-^ee linitk >.f l'i)itvr Caiuuhi v. WaUiivt . V\ Gr. 2-Hlt; Uromv v.

.vf.fvirci-. If. Cr. 1 : Jinnihhi v. Vuh'>Hro it /'. /*.'/. 'Vj- -"' <li'- 1-1 :

1/.M0» V. Ncii',./. VI (ir. 14:5: l-uh,„ml Tru.^U v. (V»irr'>». 21 Gr. 70-.

h'oh^'m V. \l"n;„'. 14 Gr. 0(k;-. l.", (ir. .Vm.

As to vacotiiiR a judirnirnt m t!ie application of tbe party in whose

favour it - w'i'T.' :i lliiiii l';trty -liirht l"- atVi'-T'-tl tlii're[>y. see

Toronto Ihiitnl. vtc. Cii, v. McLaren. 14 V. R. Sl>
: and as to vae-ating

a judfnnent or order at the .e^iuest of the plaintifT in .trder to enable

lii'ni to amend bis pnHeedinE.-^. see Clarke w <'<!'. per. 1." I'. It. oi :

U iliirc-'iii V. frmcfurd, VI V. It. *i.'S.

Scmhlc, tbe Utile is not iippi^rative. nnd where conw'quential relief

is sou^-ht. which could not he Kranted upon peiilion in tbe orijiin.il

action, a new action may be l)rousht : Lccming v. Armitno''. IS P. 11.

4St'.; see also Wyatt v, }'almvr, ISDU. 2 y}. B. Pitt; SO L. T. •I3t).

Petitions to Impeach a Judgaient on the Ground of Fraud, l'etiticlt^

— \ bill of this kind was. prior to Cliy. O. :i:'.i'. proper, wbero a do- lo imptach

ere.' had b.M'n obtained by fraud. Where the liecrec. however, had
Jj,"^';^';;;!^

idso been atfirmed by tbe Housp r,f Lerd-s". it would seem to have been o( friiud.

necessary that application should U- first mad? to the Ilou*' uf

Lords for (lirections: Shctiihn v. I'ntrir.k. 1 Macq. II. L. C 5.'tn. and

see T<.m»it'ii V. White. 4 \\. L. i.'. 313.

In KuRland. where t.o such practice as that prescribed by this

Ru\-- IS in fnrce. it is held by analnjy to the forinet practice, tliat

in order to wt aside a judgment obtained by fraud, a nfnv action must

now be bfinirhr : Fh>u-rr v. Llniid. *' ("b. D. 2'.i7
: Pric^tmox v. r}u,»ui«.

'.» r. i). 21;): :A I- r. xi''>'. ''nU v. fjingfunl ISiW, 2 i}. 11. :Jt'. : Wnntt
V. lUilmcr. IWIll. 2 IJ. H. IIM!: SO L. T. r,;;ii.

Fetitiona to Suspend tbe Operation of a Judgment.— Hills Fttitinns

of this! kind wore formerly necessiiry whenever it was souKhr, to ptay w bu^ImiiJ

the eTPCution of a decree: r.q,. where no appeal was pendini: from
"Va'^^y']^'.

111., d.-erec. Kilt reli.'f of this kind has, -;ince l.'hy. O. .Ttn. hcon niVnl.
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ii

^

Ruls 648. f-'ranted on motion in Chambers, without even a intiiion- taiupbill \

J::dicaid>t. P. R. 159; Walker v. Mht, 3 Cby. Cli. 41S. In siu ii

eases security wiw generally rt'cinireJ to b^ given
; II. The stayiug of

pi'ocfcedings pendiofr an appeal is Ui&vTetionary, In a case when' tb''

Oourt refused to stay proceediugs i>eudiug nn ai)ppal from mi oid.i
allowing a demurrer, it directed that an ans\v,'r liled should uoi pi'
judice the appeal; J/cJ/urray v. fi-rnrd Trunk Iti/.. u Cliy. (.'h. 1L\".

An order obtained by tlie suppression of matt*ri;il facts may if
set aside on motion; 3Jircl,a)it-\ Bank v. Sii/*^ej: 4 V. L. 11. 51.U."

fetitini,, to Petition* to Carry a Judgment into Operation.—Bills of
carry jivlu this kind Were sometimes necessary where the partit'^ re;:li'cted to

oi'"rLii.''n'
P""*^*^^ "P"" ^'"^ 'I"oi'ee. and tlicir ri^'hts uTider it had become em-
barrassed by sub-y'quent events, nnd ir wjis necessary to Imv.? tlnMii

settlM by tlie d. crec of the Court. See Clifford 'r'b'adings. 3rri

ed.. 75.

f'.titioii- Petltloni of Review.—I'rinr to C'liy. ("). :;:;ii. uiicn- ;i piirl\
o;r,vku, sought to impeat^h a 'ii-cr-'e. either for error in law appearing in tin*

tiody of the decree, witliout furtlier e.vaminatinn of matt.HS of fact,
or in resptct of some new mutters arising after the decree; or on
new evidence dis<'overed after decn^i- made, which could not possil)ly

have been used wbeii the d''cree wan* pronounced: in such cases,
.vhere the decree had been enroMed. a t>iii of review was tiled. lunl

where it hud not been enrolled, a bill in the nature of a bill of re-

v'.'w was the proper prucewling : sf- .'tiiml.lr \. Cohuurti. iti- :j.i

i;r. 1121.

When hilt Where the bill was filed on the crnnml nf eirur. if ^vas ncces,-^ary t"
filed. >M specitically assign the error oomplaint^d < f. and if mu«r have ln^eii an
error%iTnr ^ror of law, apparent on the face of the decree, and not a anr<^
uiustLf error of judgment: iintit v. Jeiikiiii. ti ,Jiu-. N. S. '»]': i.'j.: it could
apijareiii not 1)6 a.ssi^'ued for error that any matter hail been decreed <'.>:itiar\

deiree"
"' "'*' P^i-ofs

: McUiah V. irw/wma. 1 Vern. 100; and see Itnh
i'A'J (4).

For cases since I'hc Judiiyifmr Act, see Synod v. Dc Blaquiere, 10
P. R. 11 ; Bank of B. S. A. \. Western Inn. Co.. 11 P. K. 434; Box-
well V. Coakg. 6 R. 107: and see Wilkim v. Willcins, l(Mi L. T. Jour.
418.

'ieinblc, a petition of review will not now be enr.-riained in an;
case in which the petitioner could have appealed from the jud^-ment
or order in question: Bri'jht \. s<'ll>ir. 1!M4. 1 K. B. tJ : SU L. T.
i:j7.

An application under the present Rule is a proceeding in the cause,
and is properly made in Court to the Judge who pronounced the
judgment or order sought to be varied, etc.: Armour v. HcrchantH
Bank. 17 P. U. 108; B<n,k of Brithfi \ortl, Anxriai v. WcsttTti As-
auraiioe Co., 11 P. R. 434; .'i'ynorf v. Dc Bloqnicrc, 10 P, R. 11: but
where new evidence is discovered wilhin the time limited for moving
before a Divisional Court, under Rnica 7S7. 7S^. a motion for a n.'w

trial on that ground may be made to the Divisional Court.

A new trial was refused wliete the fresh evid.'tici- was only in

corroboration: Houarth v. Mcdugari. 23 Ont. 300: Tntniblc v. Hor-
tin. 2'J Ont. App. 'tl.

A rrNpr.liileiil Hi:!;. i:!i- ;i!lid;ivi[> in ;ili>'

Court: Rohaon v. Wridr. 14 (ir. O'Mi: 15
irhr->iit ihu \v:

505.
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mi awilicotious tc. ui.i'u up proceedings, by way of r.^vi' w. on iW Rule 6«3.

CTOuud of newly discovered evidence, ilie party applynif must »lie\v

111 that the evidence is such that If ii liud been brouglit lo>wiinl ai

the proper time, it mlgbt probably liuve cLanged tbe result; (ii tbut

„, the time Le niiel" l'"*" »" n«.'d il. "•ilier lie nor [m agent bad

kiiowleclee of It; (3) that it could not, with reasonable diligence, have

urn discovered in time to have been so used; and t4l the applicant

must have nseil reasonable diligence after tbe discovery of the new

evidence; HoMng v. ferry. 8 Jur. X. S. UT7 ;
i/u.oa J.>ic,u^, 1- U'-

iul Tni'U V. fonuran. 'Jl (ir. 7lJ ; see also t(i,o<lic-i v. Ciirnc, IB Or.

His; Hu'c™ V, *-).o<(c, 2 Or. 218; Murray v. fanadaU-,if ral K.../-

„»)/ Co.. 7 Ont. App. l-i4U; Hynod v. Ue Ulaqui>.rv. lu P. If. 11; flak

"t B.X. .1. V. ircXcrn -1m. fo. 11 1'. U. iW: Bo.niK v. C«ak.,. i,

IS.
107".

12. EXTUV OF S.\TISFALT1UX.

64». In order to ackiiowlcaii' salisfaction of a juJgment,
*;;;,'i'I.'!'"'

It -hall be requisite only to produce a satisfaction piece J™;:;"™'^

according to Form 210, and such satisfaction piece shall be

signed bv the party acknowledging the same or his personal

rqiresentative, and his signature >hall be witnessed by some

practising solicitor e.ipressly named l)y him, and attending

at his request to inform him of the nature and etfect of smh

-atisiaetion piece before the same is signed; the solicitor shall

declare himself in the attestation thereto to be the solici'-ir

foi- ilie ]ierson so signing the same, and state that he is wii-

nc.-> as such solicitor (provided that the Court or a Judge

mav make an order dispensing with such signature under

special circumstances): and in cases where the satisfaction

piece is signed Ijy the personal representative of a party de-

ceased, his representative cliaracter shall be jiroved liy tbe

production of the probate of the will, or of the letters of

ndnimistration, to the officer in custody of the judgiiniit.

Con. Utile TST.

Taken from Tiule T. T, IS-W, 64.

For App. Form Xo. 210, see U, i L. Forms. No. !)(«>.

The plaintiff's siirnatine may be dispelisetl with, and his soliei'j.i

in the cause may lie authorized to ackiiowlediie sttisfactioii. iiiimi

proof that the solicitor is authorized by the plaintiff to arrangi^ the

tlaim. and that the delay in olilaining the plaiiii'.tt's .-iiriiaturf would
lie prejudicial: RudM v. Hyri. 'i U. C. L. J. 14; PilKtun v. WriijU-

man, 2 U. C, L. ,T. 184; so aiso where tbe amount ot the judgment is

small and the plaintiff resides out of tbe jurisdiction : Hank of Mon-
treal V. Crovk. 3 U. C L, J. '.i'2 ; or where the plaintiff resides abroad
and has sriven his solicitor written nutliority to ai'knn.-leilye satisfa

-

tion for him; Darling v. Wright, '.i V. C. L. .t. .%o. When a saiisfae-

tion piece is executed before an attorney of aiiotue'- Province, a
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Riil«d44. ctTtilicMlt' uf bis due admmioii muist be {truduucii, utid hist 8igiiutiii>'

(Inly v.-ii(i<..|: .1/.,-^ \. Ihitity. :', W C. I.. J. 74: f-iu'imiui-i' l.cl(.iv i

ItriHTisint,' altoriH'.v of a fureiKii nuutiy Is ii sutlii'ieiit comijliaiii

witii liiis inih: Abtriiclhv V. linliluitn: *i I'. K. mii

An urdtT to fUter up satisfoctioii will UkjI be itrauteU wheri- it i»

nut clear tliiit the judgmeut bns been satisQi-d: LfM-nif v, A'aiupt. ;{

r. C. U J. ai>.

Af^'T tlie jiiclgment hnn bfleii siuistiwl, the ploimiff's aolicitor can

ti.-.* ' (imiiH'Ue.l b,v .ii 'Uilaiit to pr<Hurf n salisfiK'tion piece t.i b"

cxecitiKl by Lis flieiit ; i>ut tlie soUiitur mny be ordered to disclu^'i'

his client's place of residence. t=o that tlie defendant may tender a

satisfaction piece for fxecutiini. and if 'he phiintilT r.'fust'w to si^n il

lie may be oidered to do so: i'nrr v. Vtutlcr. 2 V. It. '2'2G.

'I'be arrest of uue of siveral dtftmhints on a cu. lu. and his sub^--

411. -nt disi'liarffi' with tin* coiiscut of ilio iilaintiiT, operates as a tatis-

(ai-tioii of the judgment. a» to hin. evtMi tlioupli thf plaintiff at th^-

liiii.' if ilif diM'iiai-;;!- lApf.-siy ^t iiniLinil ilnn lil* oih.'i' n-.-i'di.'- ••<>

tht' judgment wer.' not tj be impaired; HaiinlUm v. Uolcomb, 7 I'.

L, L. .1. 4"; but it wa> held not to It' a f.atisfaclion as to othi'i'

parties lini>le in priori y to the party discharned : S. C. 11 C. I'.

'.Y.\: VZ C. I*. ;iS: _* K. .V A. :i:jit. and sw Ruh WT*y\. Wliere a v.:i

ilor at'er recovering juilsim'nt for liis purclmsH uiont-y. siibsc(|uintly

iMUi'ris the contract of -ale. that oppra^t's

jtriiiu.-iu : Crim. )--,,, V. livodhur'i. \) (Jr. <V<

ft .vatisfactinn of tb**

saiiiiac- 644. The sati.-^t'notion piwe ^hiUI he onTcrod in the office

'vhere'to""- in whic;-, rhe jurl^iiiont is onrered. Cnn. Rule T88.
enterwl.

.aken from Rule T. T. IS."*'), tio.

jft»
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CHAPTER XI.

AVCOLXTbi A.\D lyfjL/lilES.
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Rule MO.

1 \i'i'UCATl0X8 FOB ACCOUST, (ii> IrKjuiikd for Vrvdifort, 701,

\Ho-Mti. 702,

2. UtJ^tUH-NCES TO UEFEBEES, 04 Adminiatratioii, "0^-71 J.

OCkJ.

3. t*Btx:EEUI.N08 OS KEFERENCF.S

TO MAJsTEBB AXU HiU'liKEES.

o:>4-7rhy.

0) (Jciitral Kulet, 054-700.

(ivj i'tf/(.#. 710-7-lil.

( V I t'ortsh, V II re. Sti l< ' iiiid Hi:-

dtiiiptwii, 744-7r»S.

7j'J-7(;h.

1. Al'PLICATIONS FOR ACCOL'NT.

«45. Ill ilt'fault of appoaraiice to a writ indorsed uuder A.tion lor

Rulr 1 10. and altt-r appearance [in a ca.>e m which the pre-

Cfi!inL^ Killer do not entitle the phiijititf to a judgment or

oilier nthe^wi:^e] the plaintiff may apply for, and unless the

(K'lV-ndant, by affidavit or othen^*ise, satii^fies tlie Court or a

Jiulfre that there is some preliminary <iuestion to be

iriod. sliall be entitled to a judgnu'nt or order for the taking

of liiL' account claimed, by a reference to any ollicer to whom
the reference might be ordered at a trial, with all directions

fomierly usual in the Court of Chancer}- in !*imilar cases.

Con. Kule 745.

To the same effect as the Eng. (1S83) R. t'Jl, except thiit the

words in brnck''ts are new. The inlrr (ir judgment for an account
iniii(?r this Jfulr can only be obtained on motion.

/.'i((e 140 provides for the indorsenipnt i>t' n claim for an account i,„io,^i,.

will ic the plaintiff desires to have an account taken in the first nifiii of

iiij-tiinrc. The prosent Rule provide*.' for two cases; first, default of t^'a"" '"''

,i[ iK'ainnce, in which case the oidcr will be iiia<U' as oi' right;
^'^""^^*

-.<«m(U,v. appearance, in which case the order is lo be nuidc unless
ihf ilrfi'ndant shows that there is feomc question which ought to be
tTu-il first.

The wrii .should he indorsed under litiir 140. or the claim as in-

(lijrisi'd shriild involve an account; Re (iyhim, 'IW Ch. 1>. .s:{4, and
notes iuini.

ricfore taking proi'eetlings under this Rulv in d.fault of api.e;irance
tlie plniurllf nni>t tile an attidavif of ser\ice of rlie writ of sui:iuions,
•'< the notice in lieu thereof: see Rulv 574.

Tlie Rtili- applies urn merely where the plaiiitiil' claims an account
frnm defen.Innt, hni nlsn nhero the plaintiff will himsiit' be the
aceountini: party: Mi-('„i,i v. Mohini. iM L. It. Ir. ill.

J.A.- 54
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Halt MA. t'nder the correspoudiog Engliih Rule, wh^re the accuunt cluiuu I

is ail fxei-ulorstiip or administration account, tlii' order made la ttir'

sauit> as ilie usual admiiii»tration decrve formerly niadt> in Cbanc'i.v:
Htv Ihn ^- J^onf. \V. N. 1»75, 22l»: 1 Charl. C'b. Ca. :»ti; and /*»/;'

V. Hroivn, cited in Dan. Forms. '>ird ed.. 2<H». Under sucli n judgiinii'.

tile account may. in Ontario, be taken ou tbe footing of wiliiiJ

neglect aiid default: h^•e noten lo Rule l>44 : and It would -•ei'iii ili;ii

tbe account migbt be so taken when ordered under tbis liuli..

lu iMitariti it iji not customary to make orders for an ace in
i'

under ibis h'uk: in mortgage nations a special procedure I't^inj; \<r'f

vided to meet such cases: see Ruleg 5D5-tt.

Administration accounts are also usually taken under ntbiT sij'i.'i.ij

liuhn; see Kulea tM4. Wlj. 1)47, U.V.. and Forms l.">0 and 1.jT. Hi.

& L. Forms. Nos. i<J8 and 83lt'. Where, how.ver, cnmpU-te adniihi-

tration of the estate of a deceased person, ur of a trust or tin- wiini

ma-up of a partnership, is not desiivd, Itut only an occouni. iJji-

liule may probably be usefully applied; see Lvyboume Poifiium \.

^il^riccr-ltrutcn, U Times, 3W.

A form of indors>nnent claiming an account in administration :i

lions is given in the Appendix. Xo. 9 ia and iK 1 11. & L. Fiirm-.

>u»>. 54 and 55 j.

The provisions of the Ruha 454. 473. for enforcing orders for dis-

covery or insjiectioii of documents, are not applicable to the onl'i'

for accounts under this- Rule: I'ike v. KfVHc, 35 L. T. 341; ii4 W

.

R. '6'J::1.

This Rule is not intended to enable parties upon a summary nii|il,-

eation to obtain what i« equivalent to a jurlgment, but merely to t;ili"

accounts upon which llie Coun can on a subsequent bearing, iim-

nouiice tbe appropriate judgun'nt : t'Un-cr v. Wilts, etc., W. X. l^^l,

110: see also Borlhicick v. R<tii'<ford, 28 Ch. V. 7',»
:

,"4 L. .T. r\t\.

If the right to an account depend-^ uiiou a prpliminary quesiinu

which is in dispute, that question must tirst be doci'l-d in some m;iii-

ner authorized by the Rulin. and an account will not be griiiii'-Ll

unless' ir may properly ln> ordered under Riilo tHU ; see Rt 'tylmii.

2^} t'li. J». SJ4 (.disputed question of breach of trust i : liatthymn' v.

Walford, 8fj Ch. D. 27ii U'l'^iiitiff'B claim as a creditor disput^nl > :

Dyott V. .\evUle, \\. X. 1887, 35.

For^Il^. A form of a notice of nnjtion will Im- found in H. & L. Forms. N".

414. Two days' notice of motion is all that is neces&ary. Rule ?A>.

It Muuld seem that the motion m^y be madf in Court or in Clianihr-:

see l.o.li'-'^' Tuih.rlmj -ls.*oc. v. Clarlinon. 'It (J. L. J. 501. If mn.i'-

in ('i.nrt it iiuisi L.' >.ct (iu\\ n tD he beard at the sittings ut ili''

Weekly Court.

It would seem that a statement of claim should, in g.-'neral. he <! -

livered before a motion is made under this Rule. In Re Hiicki'-'li.

David V. Dalton, W. N. 1m7U. 8'J. an admiuistration action. lii>

motion wos directed to stand over tintil a statement of claim was

(l.-livered. See olso drccii v. Colby. 24 W. R. 240.

Ri-teieiK-e

at an\
stags'.

646. Tlio fniirt nr a Juflgp may. at any stage of tbo pro

ceediii.cr> in a cau-e or matter, direct any necessan- inquiri'^-

or account- to he nmfle r>v taken, notwithstanding: that som*?

ppeoia! or further rolief i> nought, or some istiue is to be
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iritnl, a.- to wliich it may lie proper that the cau>e or nuittor R^^JJ ^^
should proceed in tlie ordinary uumner. fou. Uule ool.

Ideutical with the Eng. (1S83) R. 3Sl.

A rfft-reiict' uiuUt tUU ifu/t muy U> to u Muster, ui olbcf i)iui>er

oitiitT. or to an Olficiul Ueferey, uuiler set.. US of jfVt* .Icbi^HfwjM -Iff

lit. S. O. c. Ol!». See notes prelixed to A'uic 0-iT,

An inquiry was Jiri'ded in Wf-al L-jiuJvh Dairy -Sot', v. Atton, J'J

\\', It. '>f>i'. W l'. X. Ij7U, as to II question of t'lut, li-aviuK tiue«tioiits

of law for Bubsi'ijueut tleieruiniatioii ; and in J mquutiil v. II t(«f>»,

1 (;ii. l». Ho, lor takiuif of aL-tuuiit* of a parun'ti-liii) wliirli Uy h.>

ilcfiiife (it'femlaiit imtl admitted.

An order may soui''tiuu.'fi be tuad*. utulfi- the combined aullmrity of

ilii-^ Rule and itulv 017. See noti's to tluu liulc and Tuniuiimi v.

ni/awii. »u/^ru; see also Kc JiarkKiH L«t<il< . lU Cli. L>. HiTnJ ;
/(o/^t

V. J/flc/aJt'ii, ;i Cli. v. 1U>; Humin^ v. iitudt, 1 (Jb. U. 04;i,

U was considered that uudT tbis Rule it is um pinpcf tluu the

issue in the action should be referreri to l)e tried on ibe ref'-rence
;
but

uiiiy arcounts siilwidinry Xn the rijilits d' the [lartii's should In-

iliiiVttHl til be talien: iJa>iih*im v. sLiinnr, 'J'J Ch. U. uGO ; see ai-

)

Muvdoitald V. Piper, 10 P. R. 5S0.

\Vher(' an action v-as l)rouRlit lo obtain a dodaraliou of iilaintiff's

ri;;lus m certain moritjaged property, and to restrain a sale by the

iinjiigagees, and the plaiutill obtained judgmeut declaring his riglitb.

Inn the Court refused to restrain ibe sale, it was held that a supple-

iiit-ntary ord-r to take the niongBgees* account, tax costs and ascer-

tiiiii tlie suiplus in their hand** after the sale was properly made
uudtT this Rule: Me'jera v. Ilauiilton Provident, t/c., 15 P. R. 3'J.

'i'li.' motion may be made either in Court or riiauibers : see LaiHct'

'I'liil'jriu'j Aseov. v. C'liirkion. 27 (.', L. .T. oOl.

2. References to Keferees.

Rule *>47 prnvidt'v thai. i'\tepl by cunseni. [he <;ourt will iinr

refer to arbltrntion, so that till ref^TfUces of mrttter.' nr>t disposed of

li\- ilie .ImlLie lit tlie trial are reff^rred .ither in a Master (see RultM
iiMTii''.). or to an Official Referee undm li.. S. O. c. rc ps. 2s-3(1.

See notes to Rule Iri7.

Reference! to Referees under The Arbitration Act.

The f(jllowin|r are the provisions of The Arbitration Act iB. S. 0.

c. t)2t referred to:

—

References iiruJer Order of Court.

Reference! for Inquiry and Report.

28. Subject to Rules of Court and to any right to have P*""-

licuhir cases tried by a jury ( «] , the Court or a .lud^e may re- f,,r^,„,il'irj

f^T any queption nrif^ing in any cause or matter for inquiry and :i

re])ort to a .Tiidgp of the County Court or to any Official Referee
or to a special referee agreed upon bv the parties. 00 V, c.

;^1 "!'.



SSI CONSULIUATEU UILE8.

f I

RoltMT Hubtioniiall}' tlu- Hame an the I'oiiiit'r >: ICJ of U. 8. O. IN-'^T. v.

4-», ami nti -r. VA of the Imp. Arbitniiion Art. IHMlt (5*J & .V( V. .

411. n, 13).

{«ii For Niu-li cn^o« ^tv Jmt. Ait (U. S. i). c. 51 l, sh. lirj. K •;

)in>l ridti'w. •mmi, \i. l.'H,

" Court or « Jndico."—'Ih** .Mni*ii'r in t'luuiilifrs, l.t»n\ .In I,.

anil Local .MnsttTn Imvc no juriHdictlDti to make im onltr uniU-c t].i>

Ktttiou; f iiioji /,o«« ro, V. WoNMitr. lO P. It. C^,)!; »«hA- ^-^ '-.p.^-

nten-f V. i/iHuiHflif. 7 L*. L. T. 170, ext^'pi by conw.i*' »*e itulii 4_'.

45. 4'.). nnd except where a Local Judge Iih-* jiiris.Mctioii iiiili r

liuk 47.

.V>. [II who nil- lIlHciiil Itet'erec**. see wfrtion 141, lUitrn. p. 1".").

See also Hule tUti, which proviUtfi further for references tn t^li.

aciouniK or make imiuiries at any stage "f proceedings.

Aj* to the t'Qiploynient of exports, see Rule IH.

Kxi-ept by consiMit, the ^'oiirt ha« iiu power to ordiT a rfl'r.ni

untlei- above sec. 'JH to uuy piTsson other than an Official Iteft'i-"'.

the .luiljie of a County Court: fiwstir v. lialtigh, 14 I*. R, 4*J'.».

>.n|it(,i "Inquiry and Report."— In vii'w nf other provisions of tiie Ar.
-iciin. ihMW' words probably have a blightly different siguilieation iu ilii

*'Cti(>ii from that given to them in the English Act. The in.in.j-

tatwided in just ^uch ti judicial inquiry as a Master would mak- i;.

tie cane, to ascertain, as the delegate of the Court, the rights of \\\'-

'»i'it*^Ai[ P«rtie« in regard to the t]uestions referred, and the report is to \>-

similan to that of a Master and is to have the same effect giv.'n tu ir

whiin tiled: see sec. HI. itifrn. tin<l notes.

\Vh:iiTi][t> "Any Qneatlon Arlilng."— I'nder this station nil that can !)-

lie rtft-rrt-d, i^jfeiretl is a question or qufstious in the action, and nuist b.' :i

<iiie«tioii or queaitions which nuist mxs'ssnrily he decided in tin-

action, not such a» it may prove urnieoessary to deride: W'ci v,

ICurt/. 40 Ch. D. 555. The wTiole action, facts and law. cannot h>

referred: L<>,uj»unv v. tln^t. :i C. V. D. 142; Itr'igintoii v. >"fl(r«. W.

N. IHSi). lo'). Luney v. Ea/tpry. W P. K. 2S5 : Itc Qurvii City H'/'''-

ing Co.. 1*1 1*. K. 415; nor tlie whole of the issues in an arti^in-

cjarry v. It. Y. .Ua. C"., 12 I'. U. ;\'t7. The whole action ninv b«

referred for trial by an official referee under b. 21* of 'I'hr Arhitnt-

Utjn Act. infra.

A question of liability, upon which the ripht to an accounr '!«'-

pends. should be triea in the usual way: Ward v, flfill, W. N. I'-^nO,

fill. t"r Cotton. L..T.. fV'.ic v. Ilnrprr. '\ Kx. IX li»S; Ftir^lrr v.

ftnli'i^U. 14 P. R. 42t): more especially if it be a proper quh-'Stioa

for a jury : \ouiig v. Prittk, Globe, lllth April, 1882. Where a qu-*-

rion Is dirertly raised by the pleadings, jind is distinctly present. d rri

the Court for it» decision, and eviripnce has been taken upon i'.

it "honld not be ref.Tr«i. but should I*f> disposed of hy ih.' r.,nrr

fiiWriMiiOftal Rrid'ii: Co. v. Cuuatlo Southern [{y. Co.. 7 Out. Aiii>.

2(l(i ; Smith v. Artiiitngr, 24 Ch. I*. 727.

Aiiiouricof 'fhe question of the amount of dan'.as—. as a qui stton in the .icti'tn.

daiiiiures. mny ^ referred, in tlu> diseretion nf the trial .(inlire. bur the eserc:^"

of bis Uscr^^tion is subj.H-t to nniew: R>itt^ v. H'loth. ^C, P. R. l**.'.

The onus of ^.-hewing timt the di=cr»tion was wronirlv exercised i- »u

rlie party objectine: th.: nnd seneniilv speakinc :i r"ferenee n-^ f"
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..i„ „nlv tn I).. „nli-ir,l in ™«.., nl.w tli>' ii'ipm.v liiv"he»Rlll«e4T,

';,:T„;,«i^." " «"i. V- -"'"-• " >""• ••"'" ^'' "^ ""•""• ''

V i„rm of "r.ler of r^fer,-.u-e nn.l-r llii. .fcliou i. icivi. In thf
I,;,;;,",""

„rl. .., ui..l..r ..•.-. :'.) fnr tr.nl: Vu,,,«n,„j ^ l.-'i' - "";"''• ""

,„ illil,. V. JVf... W. N. l^'<ti. I'l''^ ir™/«rt V. K.I. /.'. "• 1-'

Q. !•.. D. 155.

F.u-tl.w dim>ti..ii. n I i...t I.' Mpr.-..l.v r.-orv,..!. l.m
.j
'"""""";

Brlr.,l. .vhich !• 1.1 .-irfCt tl... (..n..rr .....ll.... fm- .1«L. ... l.i.il."

.lin.'-tin.ii'.

.''lllorvMlon only. «oro,.r.. lVo..l.,ni' v, «.,-<.r Cfe C... li' U- !) •'

•n... practict. ,u..l propwUire k-enerally before »«'];;''•';;'
""'.''I?;'-'

'

Kiiio (151 proviilrt foi- rlus KUl.mi-sion by tbe Ui.toree, in hi- fei-r,

,.f .juwtionn for tl..' J..ci«io.i ut tl.e t-'oo".

A< to dlKOvery before tl.e liffere,- :
«?e in.te to Huh ^^^.

BeDort.-Tl.e report te .ubjeit to tb« Mine rule., nml »l.oul.l be

Jr„«i. in .be SI...... torm. ns th,- rei..irt of .i M..«tpr. ...s f win,-!,.

H». iioteH to Rule t)87.

The M„ster. if he snH .ie.,tly f..llo«, the ,lire,.ti.,..^ . t .he ,„Jfmem

i- „„t .,blise,l to «iv« hi« re..ot,. f.;r. ..r to enter '"'.;«"''« "
U.n.tio.,. of hlB .v„ort: llo.,ll, v. H,„l.. 21 K < '•'"

""'.'e?
'l.uMrl.: VIC. V. l.i-i-cr. » <

'h. >. 2". n.,.ler tb.- K.«:l.sh P a. t.ce.

i:.iilenre should not be .-tnt...!: /.o.ijm.iii v. LmI. .. ( .
l

.
". '•'

Si.r' iritm V. .Sot'eroiffH. 1.". <lr. 5511.

|. .s pre,un.ed tlmt .. Refe.-.^. tuny, lik.- ,1 Mn-.ei. "pon »pee,«l^;

., ,.,....m..lni.c.« vvbioh I... ileen.« nece.8ai->- Lt the ...format.™ ol

ih,. ...urt. aiid tha he should do so as to tuiy matter affecting coats.

Mf llniir, V. //o,ve«. 211 (ir. 111).

When the co..d..ct of iin nrbit.nt..r ivonl.l itivalidate '"^ ''"'P"" «";

bit,, .onduct on tl.e part ..f a referee would l- fat^l to h.8 report .

-ee („.ii..rf v. Camdiaii Pacific Rv- ' "• H' ^>'"- «''•

Tl... Referee should him.elf draw his report "''d settle 111"'^,

.,re«.nce of both parties: Kimr v. Ilrick-er. Ill V. KM. 'vheio it

SITm.! to 1.. i.m.r..p.-.- !.» nv refore.. t., .lele^-ate the draw.ng of

the report to the »olk-it..r t..r tl.e successful party.

.\« to lilinB tl.e report, se.- ft: ai. hifr<i. ami Kiili ll.'.'l.

Judgment on Report.— .\ f.'port n.ide.' tl.i. vr-i..... .t.i'l.'r /i'i.l.^<

rr, nnd Tfift. and sec. 31. infrtl. becomes nlwil..!.' ill t.:.' I'sp.r.it. .n

of 14 dars from th.. lilL.t: i...le»« il.ily npp.'ale,l li-on.. oi- err.™-...*

.,n its face. ,Iudi:m.>..t ca.inot be sicned mmn ,t. hoivever. vy.tl...ilt

;, motion tor judpiient. which is similar to tlu- f"™'.'; "° '?",„"

,lecn* on further direclione. au.l tlie Itefer.* ca......l .l.rect ju.lsi...'nt

to lie entered upon his report :
see Kiilc

.« .]ilTerent under F..;--. il^"^'!'- H

23 Q. B. D. 228. 4«.
171

IMS ll .. Th.. Kng. pr.i.tice
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iVo ciwir ii«r»' notlc» of n mullnn roi- ju.lmiH'ni wn. fiiriii-rli
and ii •till, .iilil.lont: «,. «roo*, 4S L. T. ITJ; Jl) \V. II SUl 17 r
I.. .1. :IU1. and Aula 34(1.

Appaal froai Report.— Ht'4> 11.

and ««(,» 7W1-77:;. (HI'.' mill nom.
.*<•»., :[;i, ;m, i,,/,.

Coata.- .\« T't till- nwiB i.r r.-hTPnei'n nn.l np|»'nlii: «^ I/Wm/Zm,,,
. (Vmioir. M Ont. 4fl7.

Pow*r to
nttr In
cvrtalo

Imii. Act.
.'.s-Ss V. ,-.

«9. •. U.

piinii»H inLew«ted who nr.. imt und-'r ilt-

iifct'nt : or.

Kafaraaeea fop Trial aadar B. ». (1. IS'.

20. In iiM\ liuiKi' .<r mutter,

I'M It all

ntjlilty

(?»( If til*. CHiih.. or luaiier rtiiiilrt'M aii.v piolrn
"snmiimtion of 'liKnttiipiits or any hlU'IiiiIic ..r 1.

itiT«atiyation which catitiot in the opinltm of tl.

Court or a .Ittdirc onvwii.'iiilv bt. iiia.l.' I..>t'.>iv

Jury or I'ondmtfd liy tho Oait^t nr .IikIl-.. .Ih-. ili

^i>

('

or.

I If thn (luoctiiin in

of mattfni
roiisi-t« wholly or ill p:iiImimt.

ifltnt.

the Court or n .litdi-'i' may at any time md.r tlie whol.v ran-
or matter 'ir am niletttion or i»,Mi.. of faet ari^diiu Iber.-iii |..r

iiueation of acrounti to lie tried either b>-fore [a Judg" "f «
('<iinity Court or Inforel a -pi'i-ini referee aBree.l on l.v tl,.

parti*.*, or before an Official Ileferee. tJO V. c. It*, s. 2tl.

The worda in hracketB are not In Imp. Act. 52 * .'i,'! \. c. 4'J » u
and the latti-r has at tie eml .,r olHeer of the Court." In oil..r
i.'vpi^ta the sections are aubetantially the same.

"Court or a Judge." -'Ihe .MaKt.T in Chambers, I/>ra| Jmipe.
an.! l/i<nl .Masters, haie no jniis.liction to order a ref.'r.'nce un.l. i

thi.j.,.*i,onj lrW(,. V. Il.r, , 10 I*. It. ,vii; f.mo» Loa„ v. Bo-m...
I" 1". Ii. h60: Batik of C'lniinerce v. Jeminst, 7 C. I.. T 170' n
cept b.T consen;: >"e /?„;,, ^l:. 4.',, 411 ; and eicept where a I/, il
Judge hnn juri.«d;otion uml*T Itiilg 47.

l.ut where the Master in Chamliers made an order of referenc*. !.
a Judce of a District Court, and a report was made and JudBiH.'ur
sub»e<,nently pronounced thereon by a .liiiljre of ih*. Ili'di Court 1

Uinsmnal Court refused to entertain the (luesiion whether tie.Mast* in CI)" nbers had jurisdiction to niak.- the .nvler. there hein-
no appeal therefrom

; Frnac-r v. BucAoiiaa, 'Si Ont. 1.

Special Referee—A reterenw to a special Re'eree under the
last clause of I!, s. O. c. (I'J. s. L"J. is only ordere,l on consent- see

, "i°" •' ^""""r" P- '"" ('" > Rritiih Am^ric.ln .1.,. Co.. Til

fo 'A-^^*,^;.'^;
'^- '^^ ^"^' "''•^ "< <'"•" '^»«« "' " trim i--

rore an Official Heferee instead of a special Referee, to who.*e
pointment defendants refused to consent, were reserved.

As to Official Referees; see Jud. Act. 6wtion 141.

rnder above s„c. 211. the Court, or a .ludse at Nisi Prius. or at 11""""' 'ift'ns ".' l!"- Hich Court: n.jch v. ll„.,r. \\. S. ISSO, ti3; 4;i
I 4!) I,. .T. Q. B. nn.'S. may send, where the parties have con-

*se a(i-

L. T. 42
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r.„. ivi' florri/ V. U. S. An. Co., ij P. K. aii >. or any iiui..lluii

,
1

'.„.'.
..I (ml "• .lil.'tion o( mwuiit, tu au Olliclul ll«f«rM tor

'

,,1 Wli.iv nn onliT ii iimcle without i..ii«.iit. tU.. I ourt coii olilj

.l,„l'.iKli .iwnlloui •• If biouglii .yltliin lb., term. o( daay {!<

,,,[<,• tliin i.. liny i«-u-. r.<iUirinB proloinnl exiimlniillou o( d.«ii-

, nl. ..i. uc.iuiils. eu:. wbich In lli.' oiihiioii o( tlio .luUjo cuiiiiot

.''"v.iiii.ntlv lie uinile Iwtori. ii jury or coiiiIuiIihI by the e-ourt ..r

l,!,k-.. .lirrc-llv :
/...«i;iiiaii v. fu.!. Il"ch v. tl.,„r. .K/ira; or wh.T.. th..

uroiiiir Uiit i( """> I" """" l'"">«l't ivithiii clini.™ (H niul I' i.

:„. ..jtlif'r ,.r lliHiu. Ibi. l-..uit u„n r.l.M- 11 "I.v lh.> ,|ii.>li.ii.- "1 t'l-

„,,, hut 111- "-h"" '1""' "' '"""'' t"v ir'
':'""",;",",:-.•.?

„ll i-u..^ o( liiit iu th.. ™u.-; n<inl V. ;'i»..-. .1 ij. 11- !' ,"-; t-l.-

,I.T V ;'i"i«i;. 11 I). U. II. ":w: l<i"llhl >. ''."'" 11' U. '>• " -^"

„ ch 111,, .iii.-.tion in clLirat.. iW-' n"t ."n-i^t .ntiivly nf niiitc..r«

!'
;i'",ni,.; \hn;m v. fiV. . Ml W, II. *lii; V.< I.. T, 1"7

:

.;.<....".

1 lliiil'l'<i VZ 1.. T. o;!(l; m n-luTf. l»»u..» ..f tiict w.t.. •.. uiiMil up

n'iil, iiiim'..r« "f am.ulit. llim lli.-y "uW lu.t iirirTii-nlly li.. 'Iih-

.;.l It i« prohnl.li.. hnwfifi-. lli.il wli.r.. Tli.Ti- H « -ulwtnnlinl (|il.'-

n.,'n nl llnWIilr upon which th.- tnkinn o( ,i....unt« .l..p..ii.l«. t.. 1>..

,l..h.nniii..il it will lift Ih. iH..rmlriPd in ill.' or.liimry way: r/.i..- \.

It,,,,,,,
;.. i:v II. r"*; ir..n' >. ihiii. w. x. is,vi. iki-. ir.../ v. ii.irj,

111 1 I. .11. .Viri; nnd other cosen UU'W R. S. O. .. H'-'. -. -"*. •".".".

I'.l

"

it'flus priiU'iiL'-.l lin.r liffoi

Ufi.r.. ;! -kilicil rtccouiilnnt ;
11.1,.; V. /';.'(.,/. .-. 1). II. i>. v:n:

su.h ns it wi.ul.l li.. ppc....-nry to

tr. I..;iv.> thi' nup.<fi..n prtiji rly to thf. .iury. nor «l

..I' l..L'ili riitlit :
til

ij. II. II. Ki-iiilin-' n lot of l"n..

hii.l

.,lni.;;...l

of ilocuni.'iit* ,11. \V. N. ist:
pxiHiiiunri

211*.

I'll.. «prfs«i3n "nuwtion ot nocount.- \\ ill ro. eivn a. InrBo con-

.iruction: fff Lrioh. 3 Ch. D. 'Jtl'.;: nnd any .motion ,.f account which

niiclit lirn." liw'n oompuldorily i-cfirrcd under fho C. I.. P. Act ('»>

li. S. O. IS--, c. 50. ft. 180 and in.'", niny l» cornpulsorlly referred

under this section: ^\'n,d v. PiVlcii. o (}. H. H. 427.

Ir. n case Involyinj a critical kno\vie,lce of pict.ir.». tl.e Court of

Ippeal refilled m «end the case for trial before ,i special Itefereo

nsain.t defendant's will, as the fortune nnd character of the ilefen-

(Innt were involved, nnd he was entitled to linye th.. matters of frjiu.l

charsed' tried in a puMic Court: f.ci.iJ v. /(i..o/,«. .> ( h. \\ .i.l-.

Bat eyen where iliere ar» .inesti.ais ot fraud lliere is no inherent

ri"ht to a trial br jury, and in "iicii a case if the Issues mv.ilie a

nr..|onr:ed examination of documents or accounts they may he com-

pulsoriiv reternd: IM, y. Boor. W. N. ISSIi. ILT: 43 L. T 4-iV

,s«,i;cr y. Kn„r.i«r .(• Co.. 44 I.. T. liOS : Imt se.. ff««»,7I v. He ,.

r,:, L. T. 752.

S i.uesfion of damaees consisting of various item- in an or for

injuries cau-d P. a vessel by defeii.Ianfs neRlisence :
/irciv".. •..

c, V f.onifon Vnrimti'.'i. "'. N. 187.', 2(B :
damaies from ol-

.

n-
;„..' n'-iver bv castitur in sawdust nnd rubbish: Rntfc v. Bttrilh. 1**. P.

il. 18o: Issues of fact in a patent case requirlni; ^'cientiiic

cation": i^nxhu v. (i!,'ii^'-^t'y H'.i'
'^^"

\V. N. ISKn. 'JS; and
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damages in au actiuu £or spwitic performance : iitafford v. Voxon, \\\
N. 1877, 1S8, were ordered to he assessed by a Referee,

.\ii order made imder lliis sfctiou by a Judge in bis diacretioa is
apiH'alabie

: Onncrud v, Todmordvti, etc., 8 y, B. D. 604: Uvvli v
Bour. W. X. JSSO, 93; 43 L, T, 4:;0; llatic v. Buol», 1« P, H. 1s,-j1

But as a rule the Coun of Appeal is disiucliued to interfere with tht'
exercise of a discretion : tiarbi/ v. Olouoeata- Waggon Co,. \\ X
ISSil, 2S.

A form of order is Riven in tile App. No, 123 (H, & L, Forms, No,
UOJL it should, us intimated in Loiifftimn v, /;««(. 3 c, P. 1>. Hi;i.
ponit out that it is an order under this section for issues to be trit'il.
and siiould state whether all the issues are to be tried, or, if only
cerlniu issues, it should slate by some sullicient description what
those issues are: Vummimj v. Low. 2 Out, ,"li,"i.

Powers of Referees under R. S. O, c. 62.
30.— ( 1 1 In all cases of reference to or trial by uo Othcial

or special lieferee under an order of the Court or a Judge in
any cause or matter, the Oliicial or special Referee shall be
deemed to be au officer of the Court, and shall have such
authority, and shall conduct the reference in such manner
as may be prescrilied ii.v Rules of Coun, and subject thereto
as the Court or a Jml:zc,. may dii-K't.

(21 The renmneration to lie paid to any special Referee towhom liny matter is referred under order of the Court or a
Judge may lie determiued by the Court or a Judge.

(3i The remuneration, lees;, charges and disbursemeu's
payable to an Official Referee, and. in the absence oi any
siwial direction, to any sis-cial Uefcree, shall be the same as
are payable to a Local .Master.

Where the Referee aiiportions the fees payable to him bei\vi..n
the piiiintilt and deleliclant according to the time occupied bv each
on the reterence, and the plaintiff pays his proportion, the Refene
cannot refuse to issue to tile plaintill the re]jort until the fc.es pav.ilile
by delendant are paid : llrooka v. Giurgiau Bay. clc. Co.. IT I', R, 34,

141 In case of a reference by the Judge at tlie trial of any
action K, a County Judge or to the Registrar or lleput.i-
Reglstrar, Deputy Clerk of the Crown, I.ocal .Master or otiie'r
ofhwr of the Court, paid wholly or partly bv salarv, of any
matter which it would be competent for sucii Judge to him-
self try at the said trial, no tees, either in stamps or otlierwise,
sliall U. charged by such Referee in such reference. This
suli-s,.cfion does not ajiply to reference"! made in pursiuuice of
tlie ..r,linar> pra.licc. of ih,. Court of Cllancerv before 37.0
Ihifaiio .Jii,ti,,ilun .\,l. 1S.S1. CO V, c. «!, s, 30,'

See also Rule i;."i.'.

Proeednre before Referee.—I'or the procedure before the
Referee, see }ttthff t;4S, el neq.

Where a Referee, ii'liised to pffstpooe the trial of a matter referred
to him. it was held that an appeal from that decision might U- mafh-
(o a Judge in Chambers; see Uiehard v. Talbot, 38 W. R. 478. In
Ontario, the course would seem to be to take out a certilicate of tiio
Referee of his doc isinii. .nnil appeal from it to the Court, as in the
case of n Master.
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Itule 051 provides for the submissioo of tiu»»tioua to the Court by Rule 647.

(lie Ueferee before the conclusiou of the trial befort' hiui, or bj bi»

rt-port.

A Ueferee has the some power to allow imerest as a jury has

:

AttonuiifOvwral v. A^tna Ixnuranci- Vo„ ly 1'. U. -iuU ;
anil see Ju'i.

Act, sees. 113 to llti, aud notes.

Report.—The report of a Ueferee uuder this bcelioii should stuu-Ui.,,„ri,

his coiiclusious upon the issues referred, and he is uot buuud lo ijive

reasons fur his hudiugs : MUier v. i'illing, U tj. B. D. 7aO
;
see also

Iwtgman v. EmI, U l:. i'. U. 155: Fawctitt v. U mlcrs, IJ 1*. U. -o-

Luder Rule Go'^ the Omn. has power to obtain any explanation or

reasons as to Ihu principles upon which the IMeree has vested bis

londusious : lit.

For an example of scientihe or local investigation by a, Uefetee.

see Brodtr v. .'iuiUard, 1* L'h. D. U'Jli.

The Referee should himself draw his report and seitle it in the

presence of both parties: Knarr v. iirivktr, 10 t. H. 'M.i: lie sbould

not: delegate the <lruwing of the report to the suliciiui tor tUe suc-

cessful parly; lb.

See also notes to Rule OST.

Effect of B«port of Referee.

31. The report of an OUitiai o: >prtial Iteleife uiiiitr the tff,-. t -m

tliref ufSLt pit'ct'iiiiig sfttion> may be bled by any iiarty
[;^|^';!^.'^'^'

forthwith after the same shall hav*- been made, and upon
^fj^j. ^,1,^^

notice of the liliug thereof having been given t' the other

parties, it shall from the time of service of such nouc have

the effect of aud be >ul)ject lo all the incideuis of a rtport ol

a Master as regards Loiuirmation, appealing therefrom, m-itiou-^

thereupon and otherwise, 60 V. c. 16, 5. 31.

Sec also Ruhs 0.".;;, M'M. TtiU and 771.

The report should be hied in the office in which the proceedings

wure commenced : see Rules 093, 14 and 15.

As to appeals from reports, see sec. 33. infra.

Evldenoe to be Transmitted.

32. The evidence of witnesses examiued upon a retcreiiie Kviiieuct

under any order of reference, together with the exhibits therein ||,'.[|;,y""

referred to. shall forthwith, utiei- the making ..f ih,- r-pnii.

l)e transmitted by the Referee to the proper officer of tbe

Court. OU V. c. 10, s. 3-*. EJee Con. Rules 14 aud 15.

The proper officer will be the officer in wh^j^e office the jnore-d-

\i\ss were commenced: see Ritlea 14 and 15: and if that office is the

Central Office, the proper officer will be an officer of the Filipp nuil

Kecord lirauch : Riil< '.^2.

Appeals from Reports.

33. The !Uir''!iI f""^"! tbe '-eport may be beard and decidi-d A|>|..;J-

hy a Judge sitting in Court, and the praciitr u. lie observe.) *>"'" "i"

upon such appeal and any further appeal to the Ci>urt of

Appeal shall in other respects he the practice observed on an

appeftl from the report of ;i .\lasrt>r. tin V. c. Hi. s. 33.

The mode of questioning a report, whether ma«le tirdiT see. 2S or

-:ee. 'ii). is now by appeal from it in the same manner us in the rase

of a report of a Master, as to whieii see /?((/*« 7r»0. d xrq.
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KiirtLw appeals are regulated by Rule 772. and seM. 74 (1) and 78
1 1

1 ot mp Jucl. Act,

Where a Referee held that there was a want o( reasonable and
p-ohahle oanse for the defendant's proceeding crimlnallv against the
Jilnnitiff. and it was objected that this was a finding of law and not of
lart. It was held to be equivalent to a verdict (or plaintiff rendereday a jury under instructions from the Judge as to what would be
rcasoiiiilile and probable cause: Fawcctt v. IFiiifcr*. 12 P. R. 232.

34. An appeal from a. report shall not be made after the
expiration of 14 days from the filing thereof, and the giving
notice of sucli liling to the opposite i>arty. unless under special
circumstances the Court or a Judge shall allow an appeal
after the 14 days. 60 V. c. 10. s. ;!4.

See notes to Rule 770.

•Vs to appeals in respect to costs, see Rule IWO ;4i. and notes.

.,S?^—'^^ '" """ '^™"' "^ references and appeals, see Bute (Kg-
Mc(.ullQugh V. vlemou-. •2C, Ont. 467.

Wliei-e an action was referred to a lieferee for trial, and he gave
the detendant the costs of the action and award, this was held to

'"o"
11"-'^°'"" "^ "'" "''''''"'' ''""oil V. HV«( uf Eng., etc., 1894.

Where on action is referred under s. 11). the Referee may find bywhom the ™>is should be paid, but payment of them can only be
enforced under a judgment or order of tlie Court directing payment
of them, riie judgment or order of reference mav contain such a
direction: see Form 111!. (H. & L. Forms, No. 905.1

Jndguent—An Otiicial Referee has no power to order judgment
to be entered: r.oiifmnn v. £'o»*. 3 C. P. I). 142. The report must
be brought befoi« the Court on motion for judgment, when the Court'
will give jiKJcment as formerly in Chancery upon the report of a
Master: Z-onsmoii v. Eaat. tupra: Deacon v. Dolhu. W. N. 1883 25-
ililhr V. Pilling, Q. B. D. 73« : J/oaro 1. Rendall, W. N. 1878 41
Walker v, Bunkell. 22 Ch. D. 722. The motion is made to a single
Judge sitting in Court: see Ctimtniti!; v. Low, »«pro. See also notes
to 1!. S. O. c. 62, s. 28, aupra, p. 8.13.

Defects appearing on the face of the report such as that the report
IS imperfect, or in excess of jurisdiction, may be urged in opp.isiiig
a motion for judgment : Cooite v. Neiccaatle, 10 Q. B. D. 336.

35. The Court or a Judge shall, as to references under
order of the Court or a Judge, have all the powers which arf
by this Act conferred on the Court or a Judge as to references
by consent ont of Court. 60 V. c. 16, s. 35.

Conrt of

Api»sl to
have iiowor

of Hliih
Court.

??ame as Imp. .Vet. 52-3 V. c. 49. s. 16.

For the powers referred to. see R. S. O. c 62, ss. 3-17, 40-51.

36. The Court of Appeal shall have all the powers con-
ferred by this Act on the Court or a Judge thereof under the
provisions relating to references under order of the Court
60 V. c. 16. 5, 30.

Same as Imp. Act. ."2-3 V. c. 49. 17.
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647. [Except by consent] an order for a reference f°''Jl",„

arbitration shall not be made. Con. Rule 530.
Artjitraiinii

Tbe words in brackets are new in this Rule, but tliey ouly express

tlie decision in Macdoiiell v. Baird. 13 P. U. 331. under the forunM-

(00. Rule 550.

6.|S (i) Where a reference is niaile to a Eeferee ™<ler P'»vi™_'i«

2'he Arbitration Act. he shall have all the powers of a Master,
ejj'^i^j'^^

and shall, in addition, unless otherwise ordered, have in the!l,her

conduct of the reference all the powers of a Judge of the"""'

High Court when presiding at a trial, e.Ncept the powers

of directing judgment to be entered and committing any

person to prison, or enforcing an order by attachment or

otherwise. Con. Ilules 37, 38, 532.

I nilt r Ibis section a Referee has. in the absence of any restriction

iu the order of reference, tlie same discretion as to costs as a Judge

under Rule 1130. and no appeal froiu his disposition of the costs

will lie without his leave: see Jud. Act. s. 72; lliiuttei- v. Apperly.

IIKC. 1 K. B. WJ.

(•J) Xeither the plamtitt nor tlie defendant shall bring

or prosecute any action against the Referee, or against

each other, of or concerning the matters referred to the

Referee. Con. Ride on", (ft).

(31 In the event of the Referee declining to act. or dying

before he has made his report, the parties, or if they cannot

agree, a Judge of the High Court may, upon application

of either party, appoint a new Referee. Con. Rule •5.52 (c).

This clause enables only a .Judge of the High Conn to appoint a

new Referee. The Master in Chambers has therefore no jurisdiction

in the matter: see Rule 42.

(4) The Referee shall make his report concerning the mat-

ters referred to him: and if either party by affected delay

or othenrise wilfully prevents the Referee from making his

report, he shall pay such costs to the other party as to the

Court or a Judge may -eem .iiist. Con. Rule .'>.ii (1^

and (b).

(5) Xn order of reference to a Referee made under The

ArUiration Act. or Rule CAS. shall be read as if it contained

the provisions of this Rule, but may contain any variation

therefrom or addition thereto. Rides o.s Jtme. is94. 1313.
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Ab fur a» this Huk confers on a Ueferee the powers o' ;i Maptt;i
it fulhiwa the former L'ou. Uule Ho. Tlie veuiainder of clum*e (I) auil
clauses (2p, (3j and U'.are taken from l-\.rm H. 32 iu the schoJulf
apiteiided to Eng. U. Sup. C. Apiil. 1SS<». wUicli was the fonii of oi-ilci

for trial by a Referee, corresiiouding to a reference under jslc. li'.t.

Huiira. of y/ic ,lr6i/r(i^i<*H .Icf (K. S. O. c. 02).

The English form of order in K». (ISiKli Ajipx, K. No. 24. jitts lan
in vxtenao the dire'^tiuns, (2t, (3). (4), contained in this Hule.

The present y^w^t rouders unnecessary and improptT the RpiYiiicsi-

tiou of those directions in orders iu Ontario.

With clause O' compare Eng. (1883) '.: 474 and 475. Eng. Itule
474 confers i)ower on the Keferee to i. , judgment to be entered,
and gives authoriTy wiili respect to discincrv and production : see

^('Wc V. I'iirdtll, 44 Ch. D. 21HI ; Clark v. Soiiiininchtin. 2.". Q. B. U.
22ti; Uaiiicurd v. Mut. limervi'. ISUl. 2 g. H. 23(i. The Out. iiiilc

&48 expressly denies the power to diret'i judgment to be entered,
and no exi)reHs provision is made in regard to discmeiy.

There was formerly douht as to whether a Referee hud power U>

issue a direction for production like a Master, or wliether an order
on pracipe might be obtained: see Hildcrbrooin v. McDrnmlil. S P. It.

389.

Now, however, it would seem to be the inteJition of the Ont. liiilm

that the practice before a K^^feree is to be as nearly as possible the
same as hefore a Master. If the order i f reference is made after
discovery and production have been obtained in the action in thi>

ordinary way nnder Rules 431t. and 4t>4, that may suffice, but if fur-
ther discovery or production is uniuired for the purpose of the refer-
ence, it would seem to be obtainable by a direction of the Referee: sfc
Rulex «rU). iWyl. m'X and Brooks v. Gcorgiari Bai/, etc.. 16 P. R, Till

;

iiarland v. Clarkxon, » O. L. R. 281.

Where a reference is made for trial, the referee has pow.-r to direct
such discovery as niipht be obtained in an nction Iwfore trial, itnlutliiig
dLsro\fry. tinder liulea 440 and 4tl(J. ^rom a person for whn«e inmn'-
diaie beiietit the action was brought or defended: Garland v. flarl:.-=:,i.

a O. L. R. 281.

The Referee, whether the reference is for report ( R. S. O. c 02. s.

2St
; or trial (Ih.. c. 291, has power, subject to tiie control of the

Court, to fix a peremptory appointment for the ht-aring. and. on <i'^

fault of either party, to proceed in his absence: W'ruiock v. Itir'

r

Dee Co.. 32 W. R. 220: 49 L. T. 017.

Where an action is referred to a Referee for trial under sec. 2:i of
Tlie Arhiiratwn Act. he would seem to have power under t-lan--'' ) 1 '

of liiilc <Mb to dispo«** of the costs of the action, including' ihose of
the reference

: see I'niien v. 11'. of England, etc., 1894, 2 Q. B. 15U,
and note siijun, p. 8,"V8: but payment thereof ran only be enforced
under a judgment or order directing payment.

B40, Tho Reforeo may, suliject to the orler of tlie Court

or a .Turlij-e. proceed witli tho reference at. cr aiijnnrn it to.

any place wiiich lie may deem convenient, and have any
inspi'ction or view whioli lie may deem expedient for the

bettor dispo.sal of the matter? r^rred to him. Con.

Rule 34.

See Eng. (1^S^ K. 472.
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lu tile t'orm«r Uule M there was a diieL'tion to the Ileleree to sit

de ilie in diem, but this has now Ijeeu omitted as unuecessary: ate

6BO, The practice and protedure on the .dferento tu aE;;;'""'

Referee, inehidintr tlie procuring of the nttentlanoe of wit- '"">«

uesses, shall be the same, as nearly as may ho, as the praetice

,',ml jiriKedure in the Master's otlice. Con. Rule 35.

rliis Uule would Bffm to Rmi,ni tlio iiru.lid' and pf«i'diire cm ii

rrference. whether under se<tion ai. or 111. of Tlie Arl,>lralton .li-t:

s„. ,»p™. and Uuin I'M. rt .«/. The Kuslish i.r.iixic.. is d.Serem:

<..e Kng. (ISSli U. 47:i; lie Taylor. Viiryiiii v. /'».», -H Ch. 1). 1J»:

mid iiotos to Rule ('•''4.

As to costs of pimeeiliiiBs l»>fore il Iteferw and nmieals in rt'spect

In iosts. ^ee little \V.H\ and notes.

651. The Referee may. by his report or liy interim iM;'ee^^^_,^

tertificale, submit any question arising in the reference .,u..iion^

lor the decision of the Cmirt; and upon any motion in respect

t(i the report ^ such certificate the Court nuiy adjinliiate in

u'spect to the question so submitted. See Con. Rule IV.t.

St.. Eng. (ISWil R. 470; I!. S. O. ( 1.S77 1
.-. ."lO. s. 211.

«li'i. The Court, may require explanations or reasons coort

iinrt tlicreof for further consideration, to tlie. same or anVuii,

other Referee: or upon an appeal from the Referw's report

or certificate the Court may decide the question referred

10 the Referee on the evidence taken before him, either with

or iritliout additional eridence as the Court may direct. Con.

RiUc 40.

Sei, Eng. (1S831 It. 478.

'l'tii.s Rule snpplements sec. 41 of Thr Arbitrtttioit .let. That

st-ction simply enahliNl an arbitratoi to state liis awni-il as to the

wli'ile or iiny part thereof, in the form of a special ."ase for the

..pinion of til,' Conrt; and the t'ourt could only deal with the case

iis staled. I'nder this Rulv the t.'onrt may require of the Itefcree

explanations or reasons, or send the matter back for re-trial or

consideration, and to another Refer,',' if it thinks tit

;

i.piH'al item the report may itself d,'<ide the (inestion

evidence, or with additional evidence.

This little does not apply to the case of an arbitration orden'd liy

rile C-mrt upon consent, where the arbitrator is selecte<l and agreed

.11 by the parties: Kftiitel,, v. Deal. 2!) Out. .oflft.

remit ea«e
ride
irtence

or upon an
the same

tiliS. The report of a 'iol'eree m,iv he filed bv anv party Rei«)i» ot

, ,
,

. ,
'

Ki-ft'i-e' \

fortliwith after the same has boon made, iii tlie same manner

,is the report of u 'Milsler. aiid. np.-m n-~.tjee of »hp filing bnv-
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ing betn given, shall from the time of service ot -iicii uoiiee
have llie etl'ect of. and be subject to all the iucidenis v( «
report of a Master a> rygards confiniiation, apjiealing there-
from, motions thereuijou, and otherwise. liules -.'3 Jmie
1894, 12S8. See GO V. c. 16, s. 31.

^!pv also U. S. O. c. 0^, 8. 31. »»/.,(/, and notes preciisd fo Ituli

\,-J I

I
1

, I
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3. ProCEEDI.XCS on HeFEREXCES Tu M.iSTERS .\XD
Heferees.

ml .Master-, me all oHicer. ot the
uofa, iictioiis ma.v Ix? referred

Zm '^''"' -^'"'ter in Ordiuary, nud
,reme Supreme (.'ourt; J. .\. s. lai a

^ ,, ,,,.
»"*. II— . u^u, (i^Liuiia iuuv ue reierred

to them. Ihey are also bj- Order iu C.uncil ot Mav 2-.>ud. 1SS9 mtdeMa.«ters of the Il.gh Court, ond fuurt „l Appeal.

The Judges ot the County Courts, the Master in Ordlnnrv Masterm Chambers, the Clerk of the Cro,™ and Pleas, the KegNlra^s, and
the Local .Masters, are also ex ulUiiu Official Referees : s. 141, ti.pn.

„, Under the former practice in Chancery the plaintiff was „rium
.™. /oc«. entitletl t,. have a reference, when necessary, directs to the

-Master at the place where tile bill was Bled: M.J.im v (/",„"„
Gr. ;ilO: IU/,,0,. v. Umdenon, 2 Chy. Ch. 37U; and the deiendaii't
might f.ir good cause apply to change the reference: Mc\,fl, v i;,.

i",T'.u ;• ,
^ ' *"" "™' '" "<iministration actions, it has be.'n

held that the reference should lie ,ir,„,o facie to the .Ma.st.-r in tli-county where the deceased resided: nom„>on ^. Fu.VtaiV,,, 10 P 11,
.i.rJ: and 'ee Armatmng v. .Iniutroni;, 18 P. R. 53.

/ori.,
S"Wect to this exception, the old rule, it is presumed, will still h.

, followed, and a plaintiff will have the right prima face to have tlie
:! reference. It any. <lirected t.i the Master in the countv wh..re the writ

issued. lOTiiierly when it was sought to change the rcfeience on the
score of e.^iKiise. the difference of expense must have been c<msider-
able: and if on the ground ot convenience, a cloarlv oreponderatin"
convenience in tavnur of the proposed change mu»t 'have Iwu eslii!"
Iished: and the fact that a defendant was a man in extensive busi-
ness, or a trustee, was not a sufficient ground for ihanglng the refer-
ence: M^c^ah v. ilclnnin. siiprc; Jichson v. Hariiman. it c. L. J. 2'.K

Uelirfnec ^""^'' ''*« J'ldimlure Act it has been held that the policv ot that
i,.a,v|.„ Act IS to decenlralize business, and to send local matters to the Local

onwhlr •^'"-'"''''- "ntl "» f''" "lat a partnership business had been carried
muiid.. "" '" ""> county to which it was proposed to cbnnite the referent •

to take the partnersliip accounts, and that a delay of two months
would be incurrefl l.y retaining the reference at the place directed
by the judgment. <miv held sufficient ground to warrant the change
-HHcn V. TTSjoii. 9 P. B. 73.

When Mas- .
^Viicre tile Ma-^ter lias lieen professionally concerned for any of the

ler hw litigants, in reference to the same or anv otiier matter, that is a

iSmafiv """''^i'?"'' ground for changing the reference': Bifjrlr.ir v. Bifjrhnr. 6 P.
'oi.ii-nied. It- 1-4: liiiifil V. mmpnott, before Spragge. C. lOth June. 1878. (See

Reg. Lib. I

Cut wher- the reterenoc was directed to „ M.n.ster. who had. prior
to the apitointnient. been counsel for on*> of the litigants, neither

refereni e

isHucil.
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party objecting, and the Maater certifying that Uv acted lu tlie refer-
i-iice at the pressing request of botli parties, the Court held ibat the
party against whom the Master reported could not ruice that ohjec-
tiou OD appeal from the report, having taken the chance uf the
Alaster'u linding in his favour : Cotter v. Cotter, 21 (Jr. 15l>.

Where in the course of a suit it became neueswary to add as a party v

tlie Master to whom the cause was referred, the ret'erenue wus

"

changed on an e» parte application by the phiiiitiff, in \Velf^or^ v, \
TempUton, 1 Chy. Ch, 3(J0. L'sualiy, however, any application tok
change the reference should be on notice: ilcVoinieU v. ilcVo^timU.
;i Chy. Ch. 122.

The following liulea tij4-titJ0 rcgulute the practice in tiie Master's
othces, and apply to all actions which are referred to u Muster, or to
a Keferee.

lu England it has been held that uu Utliciiil llcf*'i-et; is uot bound
>m a reference to liim to take arcuunis. to pursue thi- strict method
followed on a reference to a Chief C'lerk. who occupied there a posi-
tion Hiuiilar to that of the .Master in Ordinary mid Local Masters:
Re Taylor, Turpin v. I'aiu, 44 Ch. 1>. 12S. "it would appear from
this Jiule and Rule t>DO, however, that a reference to an Officiul
lleferee is intended to be conducted in the same manner as references
to Masters.

863

Rules
6M-6M.

ti..ii t.. 1

notice.

(i) Ge.ieral Ji'ules.

654. In Rules GoG to 7G6 inclusive, the word " Master " im^nw^e

hall include Local ^Ia.«tpr nnrl Otiieial or other Keferee, as
"''"**"'

well as the blaster in Ordinary of the Supreme Court. Con.
iiule 43.

'llie powers conferred by the liulcs on Masters may be exercised by
a Judge in Chambers: Rule iltiS.

^^Si-—(1) In High Court cases a reference on which feoscertain

I've pa_val)le othennse than in law stamps. :=hall not he taken or'^xamTn-

]>efore the Judge of the County Court, or Local Judge of the ^,Vb"VeSre
High Court, or Local iIa>tor heiiig aUo a Judge of the County

'^U,''';^'^^

,

Court, hy whom the order for t;uc]i reference has been made. ""'»

(2) This Rule shall not apply to references in adminis-
tration and partition matters aad in mortgage actions. Con.
Rule 1192, part.

656. Instead of a reference, the Court ni^y dispose of all «. 'iri

matters itself without a reference, and may direct the pro-nlnn!

ceedings to be taJcen in Court, or in Chambers. Con. Rule 44. "eS't

Taken frrm Chy. O. 540.

This Rule is usually acted upon only in simple cases, to sjive thi>

expense of a reference to a .Master. The most usual instance of its
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Order to
lie carrieil

ill til M. 0.
within
11 ilaj'N.

I'ulv ot

•olicitiir

havitiK
'fniftuct.

ai)pUci)[i"n Iwiug vrh»re cbe account oiH-ewary to be taken iuvolvm
a merp cumputation. lu fuch n ca^o tbe Judge UMually directs thf
itegUtmr to QHcertaia tbe amnuot, and It in then inserted In tbe
judnment, ot order, as the tinding of the Court.

(.Kt-nxinnally. however, tb^ accotintH in an admlnist ration unit haw
been taken under tbis Hule.

The proceedinRM referred to in tbis Uuk are matters properly v"
ferrihie to a iliinter. not the adjudication of the action.

••"^T. Even* judgment or onler of reference shall l)e

trouglit into the jiroper otiice for prosecution, within U
rinv!* after the judjrnient or order is signed or is^suetl. or

after the sanie -should have heen signed or issued, by the party

)iaving the carriage of the ^anie; otlierwise any other party

to the cause or matter, or any party having an interest in the

reference, may assume the carriage of the judgment or order.

Con. Rule 45.

Taken from Cby. O. 211.

The "proper otfirt' for prom-tution " in that of tbe Master, or
Heferee. to whom the reference is directed, t'snnlly the origi, ,ii. -n
a. copy, nf tlie jn-Iiinient or order of reference, is required to be left
with the Master.

Under iliif^ Rulr», no time appears to be prescrilK'd within wbith
an ordor. -t judgment, diroeling a reference, is to be dfawn up and
entered.

Aofinling to the former practice, it would appear that tbe party
having rhe conduct of an order, or a judgment, directing a refemir.
was entitled to at least 21 days from the time the order, or iudgmeni.
was pronounced, or finally disposed of. by the Court, wi;ain whicb
to issue the order, or judement. and carry ir into the Master's office:
hut wliother he is enlitlpd to the same time, or any longer <ir shorter
iwriotl. under the present practice is nor clear, and the Hiihji seem
to furnish no analogy.

The rule which regulates tbe <|uestion. as to who shall have the
carriage of nn order, or judgment, directing a reference to a Master,
is a technical one, and in the majority of cases, the solicitors alone
are interested. The solicitor of the party having t'le cmiduct of the
judgment is entitled to prosecute nil those proceedings which relate
to the general imiuiries. and the other parties only prosecute tlvor
which relate exclusively to themselves, or sueh as it would he incon-
sistent lor the pnrty having the carriage of the order or judgment to
do. Thus, if the plaintiff has the conduct, his solicitor bespeaks and
procures to be inserted all advertisements, whether for credittrrs. or
for next of kin. or for the sale of property : he prepares tbe abstrncr.
and answers tbe reituisitions; and if the purchaser requires a refer-
ence as to title, lin attends upon it. He fumisheg. where directed,
for tbe purpose of answering the general inquiries and taking the
tjeneral nccmint. copies, abstracts, or extracts of, or from accounts,
deeds or other documents, and pedigrees, etc.. relating to piMci-cii-

ings of a ceneral rti.tracter, and nor belonging to particular parties
to prn=:eruTr. SmiTh'> I'r.. 7th ed.. I'-.i. See alsu noles to Huh
2*i;! (2^.
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Where the puny bavinic tbv uurriagt oi u judgiutiut uv ortior,

iJiKc-liug u refervm-f, is guilty ol delay iii i.iiirjiiig ii itilu iLv

Mu»U;r'» uttice wlttuu the meuuiog of this ttulv, uuy uiber party tu

th« action, or any party Uavioa an inifrwst iu tLf rfi't,T«uce, uiay

usHUuie the curriuge of the judgmeut, ur urdi-r, w hii-h, ubt-re nec'i-s-

mry. ^vDidU iUL'lude the right to draw up the iiiiuutes and procuii'

tbi'Ui 10 t>e aettled, and to have the order or judgiuetit parsed uud
.>iit<'rtHl. ^o order wetiius iiecertsury u> '.'iititk' hitu to do this; but aee

j^' tikatc, 1-k Or. 5-4, where a special application wua luailt? tor the

cutiduct of the reference, niter thf oid-r is-urd. in puisuaiiCi- of

leave reserved. Where the judguieut, or m-dei-. Las been drawn up

and entered, hut ha» not jeen carried into the Ma:-ter'8 wtlice within

the iirescribeU tioje, an office-copy of the jiidgmeiu. or order, may he

i.buiimii a.;' tarried into the Mahler's nihf.' Iiy any hUkt piirty in-

terested. Persons who are not parties to the actiou, but who are

inieri'!*te(l in ihe reference, e.g., credilors. next of kin, beir>, jtc, ai'v

entitled uniler tliiw Hulv to assume the carriage of the ordiT, or judy;-

iiieut. where the prescribed time h:i^ elnps.-il: <., /(( N'l'if. 14 ijV.

When a plaintiff neglects for twenty year!* to prosecute a judg- :'r (''"< ''^*-

iiit'Ut directing u reference to takf accounts in a redemption action, he ""f* "''>'''•

Liiiy be deemed to have l'"*! his ri;:bt tn prosetiite the rt'ferencH',

iiiid liis proceedings may tie stayed: sf*- i{r Liulk-, 23 Ont. 143.

\\1iere a judgment or order has Uvn tariied into t!ie Master's I'arty

oifice. in the event of delay urisiiiig on the part "f the party li«*"'S
lHav'^'il'gp,,',,^

Che t'urriage of it. the Master may transfer ih** Londuct of tli' refi^r- carViauf,

eiice lo any other person interested: see Ruh- tUl't. whtn

«5». Unless otherwise direclL'J by ihe Masti-r. imtiooNotw

(jf tlu' first prueecdinjr 'n't'ore iiiin in iui at'tion shall 'n' ;:iv.'n !u4ter

to every party affeeti.'il liy or interested in the iin|uir>-, thou;.'b
"^'"''

any such party may nnt liavc appeared or pleaded in the

action. Sew.

This Rule, though new. merely gives the force of a Rule to what
liad lieen previously the practice' in the Master's office.

ruder the present, practice. provisii>n is made for hearing the
action pro coiifcuso for default of apjteiirance or defence: see Ruht
.'T:^. .T8ti; aiid judgment may be awarded against n defendant on
default of appearance, or on default of defence, and the future pro-

ceedings may be carried on airainsi hini it imrtv, " except where
otherwise provided by thew tiulvn, or where otherwise ordered by
the <'ourt or a .InilEe." < Irie of the cases " otherwise provided "

i« spei'ified in this Ruh'. A defendant, if interested in. or offeeted by
the inquiry, is. therefore, under this Ruh'. entitled to notice of pro-

leedings npon a reference unlets the blaster s.^'s fit to dispense
with it.

Senice on a ilefi-ndani wlm lia* not appeared may. unless the
Tourt otherwis'^ directs. Ik' effe*ted by posting up n copy of the
ilocunicnt required to be served " in tlie otEce wlierf the proceedinKS
;ire l)eing conducted": Rule X\*l Where a defendant who has not
:ippeared, apjiears to hiive some snhstantial interest in the proceed-
incs f)n the reference, the >raster wt^ild probnlity dir"Ct personal ser-

rire.
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Kul*65S. \N lierf service Is eStM;ted hy posting a copy, it would svttu tlia: r

sliouM lit- posted in the office tn which the proceedlogt were cun,

uieiiL'ed :
'••••> Uutea lo, and S3U.

Where n defeudant wbo hns made no defence, has no interoot iii.

njid Is not nffi-cted by tho reference, aervice on Mm may properlj l»

dispensed with.

ttStt. T^'here, m proceedings before the Master, it appear-

to him that a person not already a par^y ought to be nm^lt^

a party, and ought to attend, or he enabled to attend the pr.>-

ceedings before him. he may direct an othee copy of the jmli'-

nieut or order to be served upon such person ; and upon due

siorvici' tliercol'. siuh por-iui ^luill be Treated and named a* a

party to the action, and shaU be bound by the judgment .a

Older in thf -ume marmt-r as if he had been originally mu ;•.

a party, fon. Rule 4G.

Tnk«?n from Cby. U. 244.

It iff most Important ibat nil proper parties should be adilr><i.

Persous interested, who nrp not addfd. nr yrved with the judgni'i'
under Jtule 20:;. are not hound by the piuteedinga, and may ititi^r-

TBne and compel the refunding of moneys distributed in their al>>.tici'

to the prejudioe of rln-ir rights: see I ffner v. i-eifw, 27 A. it. "i"'
3 O. L. a. 208: with interest, S. C. o O. L. R. 6&4.

.Mft-Lrnmy The Master lias power to dispense with the service of the Judgment

wiXiiTviie
°^ I>arties required to he served therewith under RtiJc 20;J ; hiu h<-

of luiltfrm-ia would -ieem to haw no jiower to dispense with service on parties wim
ouu'lit to bo ndil*Hl a" parties under the provisions of this Rut'.

As to suhxtiluted service of an office copy of the judciiie* jr ur.l. r

and as to dispensing with service: see lie Uiiuca, Hodging v. .^.udicir^

V.i V. n. 217.

rnrsniiH s,-ivcd with » (0|iy of a judgment under liuh 203. ar.' not

therfhy made narties to tlie action: see notes to that Rule: hut

persons requirwl to be served under this Rule are made parties u-i

tlie action.

AfMiiik' Where p<-rscns are retjuired to be added as parties, the Mnsi r

])artK- usually issues an order making them parties, and directing them lu

ne served with the judsnient. or order, of reference, indorsed a-*

r«iuire-j by Ruh 060.

Person- Persons wlio acquire equitable interests in the subjet't uiatt.'r "l"

ofiiairiiii; litiiation i-':ii'liiit>: litr nee<l not be added n« partit-. but :ir"

iFittreata nevprthclesR liMund. and concluded, by the proceedings; thus, a itrr-..,!:

\ftfni-t!d
recovering a judgment, and execution, again.st a mortgagor : ir.;//-

iint hi- briiifie v. Marlin. 2 Chy. (.'h. 275: or obtainintr a mortgage, or "'tli.r

rtd.Jia incumbrance from him; i'ohmn v. Argtu.-. 2."> Gr. 407: pending ;iii

action for foreclosure, or sale, by a prior mortgagee, need not li"

made n party, P.ut wliere a perwin ncijuires the legal estate v< »
dentc lite it may sometimes he necessary to make him a party

for the pui-pose of obtaining a conveyance. A person, who after th''

in'ititution of a forerlnsure action acquirt^d an interest, wn* on iii-

owti fti'plioation .'iddM n= a party in Oii,«'jn v. \rixnii. 2 O- T. li-

."I'Mi; art S. C. R. 1!*1. A purchaser pcudoitv lite may be added ns" :i
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l'Ut.HKi:iiINU» UN UEFLUKNCKH TO MASIKUS. UUt'KKKLS. jig;

il.'ffudatit iu lti(> Matter'* office uiiijpi- tliis Uuli
: t.iKil^ini \. Uitnk of Ruls U9.

Montreal, 1^ Ur. iW : but mw Mult \. i'af-, \) P. U. 501. But wbere
after regiHtratioit ui' u rertitaute of lit pendetta a »tateiut>Lii uf

(iuim wuH aiueiiilM«l ii.v claltultiif furtbcr and other n'llef tliau

ihat originally mAight. it wan held that persoog acquirintf iiiten-i^v.

before luch aiueD<luieiit, though after the registratloa of the lis. >vere

uot twuud by iiutire of micli further relief; Price v. t'rivt; Im Cb.
1». "-"J"; but lee 7 C. L. T. 2<t.", and Bennett an Lin pemlvit^, v. 1.

The doctrine of lii ptnilvng ilu.'i* not affect titird persons aciiiiiriug

ijtle ittiidcnte lite under tax (iaies : lh„ c. .". ». SfJ; nor loud fiili

n^itlsneeti of negotialile paper: lb., hk. 8tJ, 87: nor perxous acquiring

tlile under Acti authorii^iriK r-xpropriatioii : lb., n. 8!): not- por«ioni<

cliiiuiiiig under prior unret[i>ti'red deeds: Vlcfjte v. McKau. t. O. L.

11, '»!
; 8 O. L. It. 84: and it ha*< no .pplicatiou !> pi'rional

l^r'-lierty other thnn chattel inter -sts in iaiid : llij/rm/i \. liucklvu,

1S4. 3 Ch. 483; 71 L. T. 287.

A purchaser from the plaintiff in a for^'dosure action, in antici-

j'ltiii'n of a liua) order beii.g grniited. acquires no greater rights than
Lih vendor, and where the linal order waii erroneously grautt^l th*'

fiut of the Hule wax held to furnish no olt'^tacle to Itw belug set

ni^i'le on the application of the mortgagor: Furvatcrit v. Fctjt;. I'J

I', It. S4; and such a snip pendentf lite was helil nut to be sbpportable

iis II sale under the power of Male in the mortgage: li.

pi'rsoufi linviug a paramount title to the ph\iiitiff, cannot bi> made
[liiriies in the Master's nihcf. if tlu'.v object: MontgoiiKfy v. tibortu,

;; I'iiy. Ch. tiU. Thus, in n suit by an execution creditor, to set aside

a fraudulent conveyance of the equity of redemption by the execution
tli'luor, an order adding a prior i^iitrtjagee for the purpose of redeem-'"

im: him. was discharged. Wheti that is required he should be made
;iii original party to the a^'tio' : Craitfurd v. ilcldrum, 10 Hr. 10.'5.

Hut where a decree had been made to take pnrtiiepihip accounts, m .^

til" atwence of one of the partnen* alleged to be insi>lvent. and out [,\

(pf tlie jurisdiction, it was held that he was* properly made a party '
ni tlie Master's office on his returning to tlie juri^liction pending

J^",

ilie reference; Paterson v. H-illniid, 7 (Jr. ."»(i:i ; and as to parties m.
interested in the equity of ii-demption. see Rule IIH). Iii^

The action is only deemed to be commenciHi as agtiinst parties nddod ^<

in the Master's office from the date of the order nddins them: Jiisun '"

\. Gardiner. 11 Gr. 23; and see liumhlc v. Lanmh. 27 (Ir. 1S7 :

""

sierlinff v, Campbell, 1 Chy. Ch. 147. Where it is made to appear pi

rn the ilaster that all liability on the part of a parfy added, is barred "'*

\<y the Statute of Limitations, he may discharge the order adding
liim as a party; Kline v. Klin€. 3 Cby. «_'h. IGl.

Xo direct relief can be had npninst partii-s added in tlie Mastrr'g

"tlioe. and they cauuot be required to account: Hooper v, Hiirrinoii.

-> (ir. 22: Rolph v. Upper Canada Building Societij. 11 (jr. 27ri.

'_'7S: ^yalkcr v. Seligmann. L. U. 12 Eq. l.">2; Re I'tirkf^. Siuipinn v.

Pnrkcs, 06 L. T. ]."»1. And it would sei-m tht^y cannot themselves get

any relief ncainst co-defendants t>eyond what is clninifd liy tlie plain-
tiff: see W'hilncp V. Smith. L. R. 4 ("hy. r.i;t : they are simply bound
I'y and entitled to the benefit of the prnoendinffs.

A i>arty tilline two capacities, if madi- n party to a suit distinctly i>.,

m one capacity only, may not be bnnnd as to his riglits in the other 'i'

lapacity: (.p.. a pt'i'^on a'Med a.-' a tleft'ndnnt in his rliarncier of a
l,^

.indement creditor, wns field iufT to Im> bound in his character of a h,j

iinrtF-Tpee: Cronkn \\ Wntkiii'^. s (;f. M**: but =ee Bcnrdslcu T.

iifirdMfrit. ^S',)'X 1 Q. H. 74(; ; S.t I,. T. r>l.
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liitltftiirnl

til lip acrvfltl

i>ii iiArtln

660. The otlice copy of a juiigmom or order liir.iiil

to lie «>'rvwl umlur Kule (i5!> shall hv imloraej with ii iiHti,.

accorilinjf to Form No. ?5. Con. Kulf IT.

liik.'ii Jroni Cliy. O. \UX

h'.ir l''prni No. i'», siv 11 At I.. I-'itl N.I. Kil.

)

ti.in when
!. i.ch-'.-irtl.

•HI A person >*r\Lnl with uu twlitv lopy ul' a juil^iucn

or iinlcr iimU'r liulu tij'J, may appl}" t»i tlit* Court iit iiii)

tinit' uilhiu It <!;iys from llu* date of siuh -Hjrvice. tn ^i-.

(imrjr*'. luM to, viiry, or !»et uside the snme. ton. liulc i",

fakeii irom Clij. O. 2-Ht. and stv Chy. O. U.'t.

I'li'ltT Cb}. OrtU'rit L*4U, 445, tbu api>li('iitton ^v|)» r>'<|uirv<l t'> i

hnm^'bt mi ui Iw Ut'urtl witLiu tlit* louritx-a ilayi : »w UuImfMtotl'*

i:ult')t and OrdiTh. p. '2Vk Mut itif applii-titiuii ihikIk. in ilif <U^^t<

tioii i/f ihi' L'uan. lie I'tisrrtainfil iiflt-r Hint tirm*: St,niirt v. Hu»r.

J (liy. Cli. -liTi. 'ilif prartift' un<lfr tliis* iiulr now Hi>[H'iirs tn ;..

1 In* «<lllUt-.

IJiitli va<aiion8 are excUnlwl from ib faiirt.'t;u <lnv ///W. ;iri:

cbiniiriK

Vrl'.ritv t"
I'lairitifl

Mox^vT nia)

iifiler. when.

\Vh*Tf 11 |i:irly is tuMfd wlm c laiunt by tiik ijaraiiiuiint

plaintilT. li- sli-ujld movp tit difcliargu tin- ^rdvr : M*>iitgi,unfii •

Sln,rtLi. :'. *'hy. Cb. til*: i'rairfurd v. l/rWraiii. lit (Jr. lt;,"»; .l/.-r...

\. 7'(/?iH, K{ Ont. Api». 1. Hut iin im-iiaibranc»'r rbumiiiK jirin it.v

ihi- iilainlitl. bui .vbniii tin- .Ma>t.-i- lind- tn b.' subsi'ijufn!. niiiy ,il-

apin'al I'niiii ilti' n-poit m \'w- ijiHstii.ti of priority: Mehonald
Uu-t'j.^r, 1> tir. 7u.

'I'bi- .Mauler may himnelf dixbart't' lb.' oi-d.r adding a parly w 1

Mltw««'i|Ut'iitlv appi'ars to b*' an uiim'cf.sNary party: Klinr v. Khv

.

Cliy. Cb. 101.

A |iiir;y iiiipniperly adii.d as a i>:irly in tbi- .\Ia>'ti-i'!- .itlii-i- i~ .i

liiiiitiMl lo til*) time mentioufd in ibis tiulv «itUiu whii-b to ubjwi i!i,

!i.' .-h'.iild iiMi liavf 'K'i-ii luado a party: hi' may iiik^ th.- objuii

• >n an appi-al fnmi the r»'port. or iii'o:! tb<' li-'aring on furthiT din

lions. 11 .iti>. if snifii-ifiit apiifiirs on the Ma>l''r't* n'port to .-nir

lb.' r..iirt to ib'al wiib ili.- mu-iioii : f mnin v, .l/?tM. •-'•'» S. ('. It. -J'.':

McL'iit<ililin V, .sficart. 1 O. L. U. -".!."..

til.-

I
.luiK'ilur. t'

r*-iire«ent

ilintrent

KS2. Wliiri'. at any timi' iliiniii; llic nliTunci'. it iiiip.-.i

1(1 till Mii.-tir, witli rf-iicit til llie wlmlr nr any jxirtinn .

tin; priKi-eJiugs. that the intensl^ of ilic jiartiu.- con

( liissifietl. he may requiri' the purtiis (iiiistituting each

any cla.^^i*. to be represented by tiie sunn' Milicitor; ami whe

tiie parties constitutinp siieh ela^- iininil a^Tee upon t!

solicitor to represent them, the ^I.. ut may noniinair

-olieitor for tli.> purpose of the nroceeriinL's before him. Co

Rule ifl.

Tnk.'ii I'iMiii Cliy. O. Jl«.
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!"„(«(* V. l/frc/.a»(. Hank. I'J f. K- 'JWt
;
£1 < .

I.. J. <1'-

v,,.ri' not fiivoiirnljly rrnirdfil.

;!-.srisr:;,,;s i" s 1'.". .i- -~ »- - <- :„i „

'„ hi. report; (/'.rJu... v. (J„r/io,.., 1. t.r. J«>. ,.,™„i..l.

„v,lm«rilv I..- nll""»(l "«"'"«, ,"",'''" """ '

If. in (.Jiiinii're Comli««V, 1' '•'' ""'

,,,lK.atio„ of nny o.l.er p.r-.m intorc.tod. .,.!,««. a party

i'tlK. s.,it, or a. on. trho ha. .cue m an,i cs al.l..W lu,

,.l,i,m unrler the ju.lpn.ent or or.!..-. «inmit to lun, tlx' pro-

-wntion of tho reference. Con. lUile .5".

Taken from Chy. t'. -l--

'I'tii. .Mn^:er in iiis ilisorrin .iitcrtain nn niiplicniiuii t" fUnus''

!</«»(/. r. Mail. 31.

1 r .1 . \i.ii.i..i- (liniiKiui: till' r"iiiluct Mii»u-r-

An „m.™l li- trum tli,-

''';'-V;', /Z; 14 „ A . 14T. W. .md in-'",,

"where .here h„, been ,re«t delay in 1-"?-"'^^/^^;^" '"ih^
-^"'^

-^''-t-'"- V 'V
"^::;^S-"^'H;°„^X.i;'^f';w Se an,

:

;••'":;•> Bo»;;..-,Kn... -S-^-. »„.! -e K,- ."'/.nir. H u,. ..:;4
:

/',-».. -.i

V. Srntt. 4 Gr. 14.').
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CONSOLIDATED RULKS.

A party to whom tlit- conduct of the reference is committed is
eutillfil to inspect anil take copies of briefs and documents in tlie
poesession of die party, or llis solicitor, from wliom ttie carriu«e ui
tile refereiK-.. Las been taken: Bennett v, liaxler, 10 Sim. 417; au.|
see Uealoii v. ilctcalf. S Sim. U'.l'. and notes to Rule a3."i. mini •,

An order taking the tonilnct of the referenL-e from the plaiiiiia
does not preclude him from Hi)plymg to amend a clerical error in the
j^udginent, or order, under Kule WU: Whitehead v, Aor(/i. Cr, & Hi.
7S. This Itulc only enables the Master to transfer rlie conduct oi"

proceedings in his office.

Where there is undue delay in prosecuting a reference the L'"Uii
may stay the iiroieedings : see He Leslie, 2a Ont. 143.

^W"*. I'uless the Master otherwi.se tlirects, a reference

.shall be proceetletl with at the day antl time fixed; ami so

de die ill diem, without interniption. and without a fresh

' warraut; and wlieii an adjourunient is ordered, the Master
shall note in liis hocjk the time and reason thereof. Con, Rii!.-

.52.

Taken from Cby. O. Jia, ;il4.

The Master may proceed with a reference in vacatii)n, and make
bis report; ilarrlrs v. Rti^djrugh, IT P. K. Ki4.

" It is the bounden duty of the Masters to observe these Ordtrn to
the letter, whf-rever it is not absolutely impracticable to follow them
literally." i.cr Spragge, C. ; Folia v. Powell, 2ii Gr., at p. 40!'.

The proceedings on the reference should be from time to time r>
-

corded in the .Master's book referred to in this Rule; see Rule iWl.
.\li consents or undertakings should be duly entered therein, and
signed by the parties to prevent misunderstandings

: see Ritir list :

Scaiidnj V. fialUeii. o O. L. R. 73.

fi**. T'p'in the return of a warrant to consider, or upon
, the brineing in of tlie reference where the warrant is dis-

pensed with, the ifaster shall fix a time at which to proceed
with the reference and shall (.'ive any special directions he
thinks fit as to:

—

(a) The parties who are to attend on tlie several accounts
and inquires:

iV) The time at which, or within which, each proceeding
is to he taken:

(c) The mode in which any accounts referred to him are
to be taken or vouched

;

ld\ The evidence to bp adduced in sunnort thereof-
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(,) The maimer in which each of the accoimts and inquiries »»" ««

IS to be prosecuted;

And such directions may be afterwards varied or added

to as may be found necessan'. Con. Rule 5o.

'where a Judgment i. m«.ife«ly erroae^s ,be Ma«er may P''^ «„5-;;;„.

•riv 1-rfuse to proceed upon it uiitd it hli» been ic.fi.'ite.l >u:U"i»"» ,.„„„„,„,
'

i„r»f» IS C L. .r. 1.-.; and see CommercM Bank v. Orahaw. 4M,..er

p l-Ji; but the mistake must be very obvious to warrant the Master ^^v,

m refusing to proceed.
.Warnnit.,

Formerly a warrant to consider a
iu;lg'»"'S»Vbfth°"'at7 w'

""'''''

„„. dav-8 service; see iiutlKrhiiid v. fioair-. 2 tli.v. th. at p. 1J-.

her warrant, r^ulred two ,tear days' service "-• "-[;^ -'^^^
to settle report, which required tour days serv.c-

;

sre hule •*'• n»«-

The presen?fljle, make no e^pres» provision as to Master's warrant*.

The warrant mnst be underwritten so as ,o «"l"';> j''"'-'', ^[.^.'

proc-eedrags are to be taken under it: /<c»mo,i v. U:,n,o,:. J L.is.

Ch. 3W.

in anv causc or matter, for the administration .if the estate of a who to

ae«as°d'per,;. no p'rso;. other than the pers<,nal representative «.r.j;^»

t evcept by the leave of the Master, entitled to appear »" il'Vuip.

itim of anv Der.on not a party to the cause, against the estate of,„.,,,.i

tTe^leceased in r«pect of any debt or liability. The .Master may ^-«-

toecfanv p;rson to'^ppear. either in addition «•
»;,
" '^e Pta^J^

the personal representative, upon such terms as to costs and otherwise

as may seem proper: see Rule ^'H.

is to mode of taking and verifying accounts generally; s» ««'«»

r,Tto7« ««? and as to taking accounts of cr_ed.tors' claims against

the estate of a deceased person; see Ruin i0..-il.i.

The ruling of the Master is not conclusive^ and the Cottrt may on

apiiS give a party leave to attend proceedings w „„,, ^e Mast«

£ctSecrVt.S""/=r'rSi^rshid t;s;™;hfu by

way of appeal, and not as a subsu-intive motion.

e6«. To enable the Master to exercise all or any if the ^^„-^T

powers conferred upon him by, or ,o take the
j^^'^^^f^^^ii^''

Lake the inquiries referred to in. the following Rules. itq-;^^^,,„

Thdl not be^ecessary that any of the matters thei'em «,...
_^

mentioned shall h»ve been stated in the Plf»f"?;.". ^hirir,;.,,,

the evidence thereof shall have been given before the ]idg-

ment or order of reference, or that the judgment or o d

shall contain any specific direction in respect thereof. Con.

Rule 56.

Taken from L'hy. O. 2\'X See >c«»ftorpc v. n«n.. V2 Or. 42..
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uodiiDg in the i,i..„,li,.s>
: MvUnm,, v. Ueicarri. U Or. ot pp. ITS, and

isi
; anii tiiough uu i-vuli-nce uiaj- Imve been given as to anv such

matters at the trial.
'

It was formerly telil that under a common administraUon order
obtamed on motion ivitUout bill, by any person but the personal repre-
sentative himself, there lould be no iuquii-v as to wilful neglect or
default: Uarrism, v. ilciilatliaii, 7 Gr. j32. But where the orderwas obtamed by the personal representative himself, such an inquiry
might Iw made: Uit/eruioad v.Uilgciicuuil. 7 Gr. DSl.

The Ciise of Cininatcr v. irooif. 10 Gr. 35i. though not referring to
Uarrmii v. .Uci:iiih<iu. is said in eject to have evermleil if and the
practice was Maud by Boyd, C. to be now settled that under Chy
Orders 21'J. J3. Uliila OWj, liUT). the inquiry us to wilful neglect
and defniiit, may l.<. made in all cases under tlic common adminis-
tration order; He Atlnn, l( P. U. 277.

If the Master refuses lO esercise the power to taiie the accounts in
the manner mentioned in H„u- ir,7, his ruling will be appealable'
but n has been said to be more proper to liring tlie iiaestioii u i
furtuer dirc-tious: see •i^:n;nighl \. Ley,. 1 Out. :i7.j.

Where til,- juilsment gives fiirther relief tlian claimi«l bv the
plendiiigs. u has been held that ilie judgment is not to be construed
b.v reference to the pleadings ii ii i- nuauibiguous

: «iiii«i v, Holdie,

Porters of

Master
tv take
accounts
"ith rest-

T ini|uire

a- 1 I "itiul

neglect ami
delault-

T'J set Ol'CU-

lialion rent.

To allow t.'r

imiirovc-

a'l' IS,

To report
sp-cial cir-

cumstance,
aii.l to in.

i|nire as to

matter;
reiki

ac'ioiint-

607. T'li.ter a judjriiient or order of reference, the Master
shall have jiovicr:

(") 'I'll Take il:i. iiccoiiiit,s tt-ith rests or otherrise;

(ill T" takf account of rents and profits received or which,
but for wilful iR-lecr or default, miffhr have lieen received;

(c) To set occupation rent:

(.d) To take into account neeessarv repairs, and la.sting
iinpriiwiiients, and ctjsls and other expenses properly in-
curred orherwisf, or claiiiio<l to he so;

(e) Tn iiiake ail jii-t alloiranees;

(f) To H-i>iir! -jii-i iai circumstances;

f.'7lAni: .-en.-rall\. in taking the accounts, to uujuire.
adjii.!;:c. ami ivnon as to all matter- relating tliereto. as
fully as if the same had luien specifically referred. CVm
Kule Tu.

Tiiken frmu cii.t. o. ;;l*ii.

Inlere.t.—The yia^,„ !,„. |„,wer to allow interest at-ain.st an
nccioiimi,;: iiartv. thi.iiv.l, i„,i .-spressly directed so to do bv the
Jii.ljnciit or . 1- unio, whii I, tile account is taken: i:,nl, v. l>,,r-
I1IUI. 1. (I. L. K. .,., : a,„l It is immaterial that tlie accounting nartv,s,nc,,.ly a .,:.-„„.„>.. „„.,„: „. „„„„„ j, „,„ .t.-u-s,.,,,,!;, l" V-
P>|-i. a- :i in:itl..r nf c. iir-e a-^iiiii«t .nn accounting party: PhWii; y.



nioLKBuixus ON uiiKKUEXCF.s TO .MAsTKus. u:;i-i;ut;i;s. s73

..fi' tbi! Act, 88. 113-llt! and notes, siipio, p. l''D.

Takins the Account with reitai—
TaklDK aD account witL " rests " meaas, eitlier tlial iUb areouutuig T.aki.iB

uartj is charged with compound interest ou the amount louud due a.;.;.™!^^

tiom him- or that the surplus income remaining alter satialMUg W"
„.i,„ i, i-.

iniM-est due to Lim, is applied at certain periods in reduction ot the

trincipal. The amalgamation of princ-pal and interest, or the opp i-

ration ot income to pay oCE the principal, may tate place yearly, hait-

°arh°orT^ther tiLs more or less fre<,uently, "i^ *e»r P"'<>;^,»

ai- termed rests." In Hoiiiiso,, v. Cummmg. 2 Atk. 41U. Lord

Hardwicke said rests were only ordered in accounts ot realty ajid

not of porsoualty, but this is no longer the rule. \\ hen the Ma.ur

declines to take an account with rests, it it is inteULed t,) appeal tiom

his decision, he should be required to report the ta>;is. so as to euauie

111.. I'ourt to judge of the propriety of his decision; *i<;rtiirij/.( v.

l,M 1 Out. a7J ; hut it has been said that the preferable method

i.^ to'brlug the qu.«tion up on further din^etions :
/(.., Kd iiinrrc.

t{e>U. a, «aai„.l f.r..-»ror, o,i,/ JV«,(e«.-hi taking a,v.aint8 u,,i.-

...aiust an ojecutor, or trustee, he is to be charged with «l>at
/fX..,.!.-

oacht lo have made, with what he actually did make, or with wliat
^^.^i,,,,

lie must be presumed to have ma.le"; p,j,- Esten. V.C. s«nth v. «.,<. ™cu,<,i,,

! 1 (ir. ai2. The principle on which tlie Court proceeds lu cbarging
j;;;„„,

an eieciilor, or trustee, with interest, is that .)f r,.sl..riug to the

<-...(i(i o«c trust his o.vn, and of fairly compensating him t.jr loss

ilirectlv attributable t.. the neglect, or brea.b ot duty, by the trustee;

and on the other baud, that of withdrawing from ihe tiu-lee any ad-

vantage he has appropriated by abusing his position: per .Moss, C.J.

,

l,„jlh v. Beattu. '2 Out. App. at p. -i'Jtl. It is no, that ot pnjiislunent

1,. the executor, or trustee: Attor,uil-<je,„r„l v .W/o>J 4 1>. M- i

C, S-13; BurdKk v. (lai-rick. L. 11. 3 Chy. 'i!.!: 1 ./.<(• v. t„«tfi: L. K.

s fliv 3(19 • L. R. ~- H. L. 31». Compound interest niay ni somi-

( .«es'bc a convenient mod.- of making this compensation, but in otlier

cises it may be oppressive, and sound more as punishment than coni-

ipnsation, and tberefore in such cases it ought not to Iv .liarge.l :

~, o FicUcr V. O'Uara. 11 Gr. ZB.

In llngland the nmount of interest with which an esecul.r. lU E,itli>li

i.„stec i< charged, depends on the circumstances: (li When be i^
"''^J^',''^"

guilty of mere neglect, and gets no personal benefit, be is charged ^,:^„,,,,;

.vitU simple interest at 4 per cent.: fi.rlic, v. «o.t<. 2i«^. 111.
;

...„il,) .n

Itockc V. BaHt. 11 Ves. .jS ; Rohnmi, v. KoSwso.i. 1 D. M. & <^- ;;;;,'„,,

"IT- Tciiiis V. CarpcntfT, 1 Mad. 2!"i; M-msleu v. tarr. 4 Bea\. 4J

.

"itfon.cD-Ocncrai v. K^orrf. 4 D. M. vV <i. S43 ; or 3 per cent, com-

pounded: In re Barclay. 18i». 1 Ch. (1-4; or with the interest he

-lii.iiM have receiv.'d with halt-.vearly rests : f?>(roi( v. .'-(rj./irn.*. U 1.

'I'.l (>l Where he i« piiltv of a positive breach of trust, or has em-niw.i

i.loved trust monev f..r his own lienefit. lu- is cliarsrd w„li ., perj™.;,,;,

.en't
• or. at tlm opii.m ot the bencSciary. with the probt actually I,,...,,, I. .,i

made: Jonea v, Foiall. ir, Beav. iSS. The neglect to comply with am..i-".

-peclfic direction for investment, has been held to be su.b a positive
™^|^.,^,|

iir.ach of trust; Crackclt v. Bethuiir. ] J. & W. oSii; lUriack v. „.i.vtun.l

J/ur-oii 7 D. M. & C. 51!l : ihtlty V, Waril. 11 Ves. 581; andmla-"""

nhere tlie trust directed arciiimilation. the accounts have been taken '"• '-

with rests; Rni.hml v. H„elim. 11 Ves. 112: Knott v. f-tlrr. l(^i Beav

77- ./'..if, V Fr.rnll 1.-. I'eav. ;!S> : Re Barchu. ISiM. 1 Ch. 11.4; and
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RttleWT. where a breach of trust, and the employmeot of the trust fund for
his own benefit, in trnde. or -ipeculatton, concur, whether there be any
direction for accumulation or investment or not. the trustee is charged
with o per cent., sometimes with : Burdick v. Garrick, L. H. 5 Chy.
U33 ; and sometimes without rests, or in the option of the beneficiary
with the profits actually realized from the fund: F/oc(on v. Bunnirty.
L. R. 8 Chy. 323; iialtmarth v, Barrett, 31 Beav. 349; DooJter v.

Some*. 2 My. & K. 6o5: Heathcote v. Hulme, 1 J. & W. 122 ; Sutton
V. iiharpc, 1 Kuas. 140: Robimon v. KobtMon. 1 D. M. & G. li4T

;

Re D<pvu. IIMJI', 1 Ch. 314; 86 L. T. 523. In Walker v. Woodicurd,
1 Ru8s. 107, annual rests were ordered. Iiut this was said to havp
been obtained by surprise: see Attornetz-Oeneral v. Solly, 2 Sim. 51S.
In Jonca V. Foxalt. 1." Beav. 388; \V%Uiam$ v. }*oweU, 15 Beav. 401;
Urigliington v. Grant. 1 Th. (JiN»; rpsts .vere ordered. In Docker v,

Somes. 2 My. & K. 055; Palmer v. ilitchell, 2 My. & K. 672: Mac-
donald v. Richardson, 1 GiCf. 81 ; nccounts of profits arising from
emptoyuifnt o.. trust funds in trade were ordered ; ami see Vrawshap
V. Collins, 15 Ves. 218: 1 J. & W. 267; 2 Russ. 325; Witlett v. Biu.,t-

ford. 1 Ha. 253: Weddcrbum v. Wedderhurn. 22 Beav. 84. Where
a trustee raip<d money on the security of the trust estate in con-
junction with lits own property, he is bound to account to his centui
que trust for a proportiouatp pnrt of the tnoney so raised: Rochr-
foucauld V, Boustead, 189S, 1 Ch. 55*>. The payiiijr in money to the
general nccotint of a firm of solicitors, of which the trustee was a
partner, was held not to be a using of thf money in his own business,
so as to render hint lintile for fi.tiiiiound interest: fturdick v. G'lr-
rick. L. R. 5 Chy. 2.'13. Where nn infant if* interested, an inquiry
will be directed whether it is f.ir his advantage to take interest, or
profits: Burden v. Harden, cited in Heathcote v. Hulmr. 1 J, & W.
134-.". No speriiil dirfction swms to he necessary to authorize the
Master to make that inquiry in Ontario.

Where, however, trustees have impri..pfrly dealt with a trust fund
hut have investefl ic in suili a w,iy n-i to yield much larger profits
than couM have been obtiiinid had it l>et>n dealt with strictly accor.Ung
to the tnisf. the ccxtuin que tnf<tciit aiv not at lilx'rty to take tb-
benefit of the investments and at the same time hold the trustees liahl.'

a* iov bK'itili of tlnty: if itii'\ r'-piohnte tlie tmnsaction. tliey mu<f
account for the extraordinary profir*; thev have received; see Smith v.

Xclson. ii2 L. T. 3i:j.

Rule in
^" ^'^''* Province prior to the rcptnl .

:' rlie ui^ury laws, the rule was
Oniari'i aa to charge interest at the rate of 6 per cent., and where according to
toraiff.f tile Enjrli'^Ii cases a hifrher rute of intfrest than 4 per cent, would h.>
intt-rest. charged, lo take the account with half-yearly rests: see Landmnn w

i'rookt. 4 Or. :[."i3: Small v. Ecrlrn. 12 Or. at p. 40. Since the aboli-

tion of the usury laws, an accounting party chargeable according to

the Enjrlish cases with more than 4 per r^nt.. may now be charged,
either with a higher rate of interpst than the legal rate, according to
the value of money, as was done in Wightman v. Hrlliiccll. 13 Gr.
33'* (wh^re an executor was charged with 8 per cent, simple in-

terest' : or it would seem he may be charged with compound interest

at the legaJ rate: Winrd v. frablr. 8 Gr. 4.")S
; Erskiue v. Camphrll, \

Gr. 57(1; or even at a hieher rate if the money has been used in

trade: Wightmnn v. Hellitcell. Ki Gr. at p- 343: Small v. Eocl^v. 12
Gr. 4<). or. at the option of the cestui que trust, with the actual
profit.-; realiml. Prior to 63 *: t'A Vict. <. 21J {lt.\ which reduced
the legal rate of interest to 5 per cent., a trustee who had kept Tin

::uc(7T:iits, iUHi niatlr no attempt xr, keep the rrust moneys separar.":
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from her owu, was charged with iut.?rest Qt p*t wnt. ou tbeRolaMT.

yeurly l)aiances in her hands: Ziiiinnvinan v. Wilcox, 35 C. L J. OSb.

Bat whtre the trustee, or executor, ha« ueglectetl to pay over sujnB lnteK-«t on

in hi. liands to the parties eiititleil, he is chargeable with interest at™'|'„u,lio

tlj« leftiil rate on such sums, uo matter what the iimouut. fr.im the,„|,n|j

time the pnyment ouglit to have lieen made: ilcL'Kuan v. Heicanl. 9over.

<;r. at p. liW.

Where from the circumstnnoes of the estate the executors are not

in«titied in malting permanent investments, they will be charged only

with the interest actually received while the money is on deposit:

-^^ A*.- Mclnttirc, ilclntyre v. London, dc, 7 »). L, K. .'48.

;,i re Homheraer v. Kmt:. 10 Ont. 521 ; 21 C. L. J. 4UIJ, Boyd. C.

liid down the rule on which executors and trustees should be charged

oith interest, a« follows:— (li An executor i.r trustee who negli-

jentlv retain« funds in hia hands which he should have paid ..ver. or

n.ade' productive for the estate, is to be charged with simple interest

thereon at H per cent. (L'l An executor or trustee who in violation

III- Ids trust has used the money tor his own punnwes (though not

in trade or speculation i . is to be charged at such rate as

is the tlien current value of money. :'M An executor or trustee who

make* i. :ain out of the trust by embarking the money in specula-

tinu or trading adventures, is to be charceil either with the prolits

or compound interest. Since this rule was laid dnwii the legal rate

n( interest has been reducetl to live i>er cent. :
ij3 & 84 \ ict. c. '-3

(1) I and in the last ca.se not more than 5 per cent, wmild now_h«

chargeable except in case of liabilities existing at or prior to 'th

Julv. l'.««l. to which Uie old rate of B per i eiit. would apply. \\ here

uniier the third case nientione<l a trustee is chargevl with prohts. It

i>i not Uie course of the Court to duirse him also with intere.st on

such profits: .Vilistoiie it- U. M. Co. v. £Md, IWX). 1 Ch. 10..

Where the executor, or trustee, retains trust money in his hands, Where re-

uiiler a ioii'i fide, though mistaken, belief that it is ids nwn. he may ;«'™'^;j"-

lie exonerated altogether from payment of interest
:
Bnirrr v. i'cn*-

ft,(( ii^iiet

(icrto.i 12 Ve«. :ise; Domiport v. Sliiford. li Beav. 310: or he majirrnvner.

1* ordered to pav simple interest: Ii,gUs v. Uniltn, 2 Ont. App. iuS;""'!'-

and where there" luis lie«n great delay on the part of the cestui jue

(nul in making claim to the trust fund : Broiciit v. t'ro.i>i. 14 Beav. Ncuk-ii oi

1.1.-1 provided such delay can be said to amount to acquiescence
:

;;^V;^^^,|

oii« Co. V. fliddar. 3 Pe «. F. & .T. 72: Htairi v.,,„„,„t.The Life AMuroii
J-errirtti^TTsGnVjir'the mi'swe or executor may be '<^J;'~<^,

'""f,^''*'
°,'

paying interest thereon : but sec /!o|/«' Home v. ieirw. 4 Ont. IS. ™5'
A direction to invest a truft fund for infants, is nu, properly ex-

ecuted by the deposit of th( money in a savings bank at 3^4 \xt

cent interest, even though made with the consent of the statutory

guardian of the infant c. /. t.: and the trustees are liable fi.r interest

at the legal rate; .Sprott v. IViijt.ii. lil Ont. 2S.

An executor who paid over money under what iimved to be a

mistaken constniction of his testator's will, was held nevertheless

hmnil to pay interest thereon to the parties properh eiintled: but

not to a peiwm who had acquiesced in the misapplicptmn of the fund

:

/a r. BuUe.. I'oireU v. Unlkm. 33 Cli. II. .vi2
:

". L. T. 2'10: and

gee In rti Ihnnt . Urittfjcr v. iientie. 42 Ch. !>. 0.

A trast to invest in ' public securities.- is violated by investintr in

mimicipal debentures: ICwnrl v. liordon. 13 Gr. 41l;^but as to deben-

tures in which trustees may invest, see R. S. O. - ^ -
"'" " '

"^'^•

linn to curry mi a business will not .instif,-- iit; -^

niiiri- capital in it: f^wifh v. smith. 13 fJr. SI.

130; and a direc-

^ut^r in eT^hari-inis
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Exci-utors
lemliii^

moncs 1,1

Otl 6UII1M

(.'hariced to
extcutor,
he haK not
!wtually
rettive'i.

Wher-- trustees, or executors, lend moUfj- to themselves at a lo'ver

rate thai. couM law Lwii obtaineti by inwutiiiii it wi'trding to the
trust, thf-y wil) be clirrrgeable with the higher rate, but not wiili

Tmtn: Smith v Ituc. 11 Or. 311, at p. 315: and see ForUa \. itoss.

2 Cos. no.

In casex <(t simple nsglect to iine^ft, tht Master is not justifie<l in

rhargint: iiitert-gt ngninst the tnmtee until thr Iwilance amounts tn ji

hum Huffi'-ient for on ordinary investment. .<4iHl nas ronsidert-d a
reaflonaiil" sutii for this purpose: McLeiuwii v. Horard. !) Gr. 178:
and see fh -foiiri. VJ L. T. 91; R, Mclntinr. xupra. p S7".

But where a trustee is authorized to invest in either of two specified
ruodOB. and by mistake invest* in neither, the measure at his liabilitj
i'^ the loss arising from bis not htiviug invested in the lees benelici.ol of
the authorized modes. Thus wl-ere a tinistee was authorized to invest
in Government secnritie*. or mortgages, and he invested ir bank
stocks, which proved a loss; he was charged with what would have
in^en obtained had the investment been made in Government securities,
although a larger rate of interest could have been obtained on mort-
gages: Pnterfoii v, Lniicii. 18 Gr. 13; and see Vamornn v. Brihunv.
1." Gr. 4SiJ : and see Rf Gabovrif. 13 Ont. ti'Jo.

ynr i'^ !in pxeeiitor. nr tru-itee, iinblp f,,r neirlpct in not calling in in-

vestdiems made by the testator, in order to invest at a higher rate of
interest, althougli authorized so to do : Smitfi v. Hoc. 11 Gr. 311. Where
a trust company was nnpirinted executor of an estate and took over
certain Jiecurities of the estate, and without giving any Sfcurity or
covenant, paid interest at a lesser rate than that received from the
securities, to the beneficiaries, on the ground that thev had " gunr-
nnti-ed " the payment of interest m the fund, it was hel.l that the
transfiction oonid not be supported and that ihe contpany was
accountable for riie interest petunllv reeeivefl: Hidditifjfi v. He ViHirrf.
V2 App. Cns. in:. 024: ;" L. T. SStJ.

An ri'iministratriT who allowed the moneys of the estate in her
hands fn ht> used by her husband, was charged with simple interest at
the legal rate: it noc being shewn that the money had been used in
'rnde. ov that any larger sum h:id been realized : r»fM<?r v. O'Harn.
14 Gr. 223; and see Zimmerman v. Wil/^r. 3.' C L J. 088. Where
a trustee mixes the tnt-r fund with his own money in his bank account
he cannot attribute investments ra,^de out of tlie common fund, to
his private account, until he has fully rt^tored the trust fund, and his
c. q. f. is entitled to the benefit of all such investments: fti re
Ontirnu. VMY.\. 2 Ch. 3."0.

Where ,in t'K^-rmor. f)r trustee, has prni,"rly d<'posiied the trust fund
for safe kwpiri:. <ir rot unr^asi-.n.Tbly kept it in his hands unemployed,
he may be relieved from payment of interest, except such as he has
iictualiy rer-t.iv.ii: |,nt jf ^^ ^^^ jj^t kept it apan from his own
moneys, or li;is iis.-d it, h'' will be liable for interest on it lh>ii<,n v.

Bonwrr. 2 Ciiv. Cli. SH
: Rr MrJut.iT. s„r<ra. p. >-".

An esecntHf. nr trustee, charged with princijMil sums which hav?
ne\er lonie ro hi.-- hamls. hut wbi' h have been lost by his neglecr, is

not always charcenhlp with interest thereon as well: Vnnstuii v.

rh'>mp'>on. Ill Gr. .M2 r Rp Shatc. K* Gr. G20 ; Re Croicter. Vrmrtm
V. Hins'tfnnii. 10 Ont. 159: unless his neglect or default amounts to
ncqniescenrf. i,i rh,. wjH.|inti'-.;i nf l!i.' estate: Sf.rrrritju v. Si,rrrrifji\.

ir. Gr. ~.59: CiMftK-i/ v. Cvdney. 21 (ir. l.".T: Archer v. S'lun, 13
<'nr. '-'Af).
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TU. c.ommencv,^i.nt of a suit J(k» .,..t ""V i"^'';'^ iimuius
:

J/c- ;P.„le «6T.

t,„„„„ V. Hcu:ard. U Or. 178: lIcMilla,, y.^ JIv.tJM,,,,. -1 Or. J.,y.

imt s4>t. tll'iytj V. Johiuttun, L. It. - ( hj". '--•>-

\H ugaiust executors, iuterest sbuuU not uriliiutrilj U; clKiigvO.

iiiiiil litter the lapse of a year from tbo t«tatoi-s death.

Wliere a trustee or eieiutoi- has made advances to the trust vsuu.-.

lie may he allowed simple interoM ou the balances of prmoipal due t"

hiui tnim year to year, but not eniuimuud iiiter.->l :
I'inch v. / ,'s"-.'.

I.. 11. 17 Eg. 334.

/n„.,i,ui .11"/ .lytl.t."Au ligeut who bad used uioueys of his linu- iTiii.ipal

.iiiul with Ills louseut, was only charged niuiple iiitiTisi
:

JJcJ-uiiiu" ».ii w™i

/ihicard '.' Ur. 17S; aiid where lb- siate "f luxvuuts could uot be

a'seertaiueii until they had b-'eu taken liy Uie <-"Urt. interest on the

balance was charged only from the .hit the .Masters c.itiiic.il.

ruriMT V. ifartiiMliair, L. It. '.; Cliy. 4NS . and se,- ilUigg v. .;.,/.«.<(o.i

II,.. rJ.'..

Where the priiuipal was found indebted to the agent, interest on the

lialun.e was allowed from the filing of the declaration in the action

l.> 111. iwent to r..i-.iver tlie amount: Kii/lii/ v. Hettuii. 11) Or. Hii.

; eoalccn.—Interest on legacies runs from the end of a year from Ui;«ttf».

till- .leaih .Jf the testator. In the absence of any express direction in

the will to the contrarv: see ><inith v. seatoti. 17 Or. 31*
i :

even

tli.niL'h the income .it the whole estate be beiiueathed to another tor

life /ooi".!/ V. Tniceii. i Out. 708: and see Kr Olivi: (Mice v.

H fjlirmu", M L. T. ;133 : but this rule docs not apply to sums ap-

|,„iiili-.l by will, under a power: as to such sums, interest, runs from

tlie ileath of the testator; y)...i(<i v. <;raham. liH Or. iV<. Bnr no

interest -an usually he recover.il on arrears of annuities, bequeathetl

l,v will: (juUtrtMi V. UiMnvnllt. 17 Gr. -Jia: fronc v. Croi.c Li

lit 4'r.: and see Snarr v. Ba./cmi./i. HI Ont. 131: '1\ C. L. J. 4111:

nor on annuities granted to s,.i nre a loon, as against lon.l .m which

the annuity is illarged. even th..tn:li jndgnieiit may have been recovered

tlierefor: Bcatni.k v. Farr.u-r. Ir. It. 1 E.;. 4C« ;
ami see .l»,'ilj«riiiv

V. .Uajuirr. 2 \V. & T. I,, (as. 31 1.

Legacies by persons m Invo ixirrntt.^ to infant legatees, where there

is no other provh^ion for maiiit.-niim.. of tb.' legatt'es. will hear in-

terest from the death of the testator; hi rr Mclntyrp, 1) O. L. K. 4(»S.

Where a legacy is vesU'd in trustees iipun ;in .-xpress trust, more

than six years' arrears of interest are rec'ivi-rahle ;
l.orinij v. Lorihu.

l-J (ir. 374.

Where, by mistake, a leirai.e b

his legacy was due. he cannot li.

subseiiuenlly accruing instal^l"nt^

payments made befor" they w.-r.-

1Si A. It. 43.1.

.V legatee receiving more than his shar,. niay he or.lere.l to refun.l.

with interest; Oai-id^m v. liuoimr. 17 Cr. .".(K*: fffiier v. I.iiri^, .'i O.

I.. It. (1.H4; but see Kc Horm: Itill.-. I Cli. 70. where a trustee, who

was himself a ln-net^eiary. having in a .listrihutinn paid himself too

little, his executors were In-M not entitle.l to compel .tther beneti-

ciaries t<( refun.!. nor to itiiii.iiind ;ie.rnii'L' iiic'-ine -n make an

eqnnl)7ntion.

fis tieen pai.i by an ex.'.-ntor before

r.-tinir.-'i lo give ere.lit ;is against

of his legacy, for inter.-Bt on the

lue; B./rier V. C(urt. 'JH Ont. .'i^;;

:
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Bnl*667. Wlifif tLt'i-e U a deticieDL\v of as^tftii im meet au annuity fi\m\
by II te>init>r cir oihci' i-tTsmu. tlif uuiiuitniit is entitled to linve liir^

auuuuy vulueU, and tlie value paid lu liiai. where there iJt uo gift ovet
01' tlic voriiua of tlit> t'uud after tbe deatli of the anuuitaot : In n
•SiHc/ow-. 1SU7. 1 Cb. Ulil.

Vrcditori.—As to creditors overpaid their proportion of the os*set-

and iii-dHred to .efiiiid. sep Vhauiht rffix v. Vhrkc, 1 Ont. 33.': U Om
App. Ii73: Vffm-r v. Leuii. y O. L. R. 2(.»S : «til ride. .S. V., o O. 1..

U. «S4.

Poli^ie* oi Policka of /j'«Mrancc,—Intcresi dues not begiu tn run until thf
imuraiice. party clainiiug i> in position to pivo a full discharge: Toronto tiavin'js

Itank V. Vanudu l.ifr. 14 Gr. 5<»U : and --ee Matihiir v. .Yort/uc/i A>v
fo.. l> C'b. D. SO.

Partiier«hi|> I'art}ier8hip AccouhU.—In the nb-^eiice of any agreement to the cou-
*'"""'* irary, advances of capital made by a partner do not bear iuter-'st

:

//(// v. Kiiif/. U Jur. N. S. 5-J7 : 3 D. J. & S. 41^: Vooke v. iienhf,i'\ a
Up (i. J. Jk S. 1 ; atciciia v. Vo'jk. u Jur. N. S. 1415: but see Millar
V. Citfiff. (I BeuV. 433, This applies not only to the original capital

put in. i'lit also to subsequent advances made by a partner on capital
accouiit : I'lriUnc v. tJopc, VJ Gr. 76.

N'li iiilercH
nlln« ed mi

IlitertrBt

;illiiwt-d on
nuiii!' in the
haixiN of a
partner, or
not ac-

cented for.

No interett
on <'aiiital

wiilnlrann,

cai.ital

"here

di»-.>luiiui

\eitlier is interest rhargeable on capitnl agreed to be ailvaiia'd b.\

a partner, but not advanced by him : W'ihioi v. McCartkii. 13 C. 1..

J. 3l>3: Rishton v. ari;<>>tll. L. U. o Kq. 3^0.

As to advances in the way of temporary loans there si-*'uis to be n i

settled rule. In Cook v, Bcnhvir, sui^ra. Turner, L..T.. thought in-

terest should not be allowed: and see De Ilcrtcl v. Siipplc, 14 Qr.
421. But in Ex pfirte Chii.piiul'ilv. 4 D. M. & G. 30. Knicht Brncr.
L.J.. was of the contrary npiuinn

: and see Re Germnu Hiniitg t'l,..

17 Jur. 745. 747: Pint v. Harris. 10 L. K. Ir. E.j. 442.

Interest is chargeable on sums in tlw liands of a piirtner, and noi

accounted for; iiiitchcion v. Siiiith. 5 Ir. Ecj. 117; or itnp^oper].^

applied: Evnns v. Voventry. S D. M. & G, 835. But a partn.'»r in

possession (.f partnership property is not oblig'^d tn areoniit -u ih'

footinjr of wilful default: Hoirc v. Wood. 2 J. & W. 55t>: liavids'-n

V. Thirkcll. 3 Gr. 330, at pp. 347-S.

Interest is not chargeable on withdrawal of capital, unless fraudu-
lent or improper: Cooke v. Beuhov. aupra: Meymott v. MeiimotI, '.'<\

IVnv. 44.",: nor on undrawn prolits ; Ditilinui v. Bradford.- L. 1i.
.'

Chy. oVX

Where capital carries interest during the continuance of a partn-r-

ship. it does not dd so after a dissohition : Watnn/ v. Welh. L. It. 2
<*liy. 2.">0: Rhodes v. Rhodes. John. 6.53: although the business ii-

carried on for the imrpn-^es of a sale: Wnliiep v. WrJh. siipm ; un-

less where the capital is treated ns a debt: Wood v. ^SroleM. I,. K. 1

Chy. 3t;!+; Bnrfichi v. Lnuffhloroinih. I- H- S t.'hy. 1 : or in the rn-'

of a sleeping partner: I'urmms v. Hitiin'ird. 4 I*. K. & .1, 4 i4.

After the Ma
the aranunl found d'

3'orAc. 46 L. T, >!t.

rejinrt. simple interest nr the leeal rate runs on

e: BotiviUe v. BoiirilU'. 35 Beav. 1211; Brn-ry v.

Losses resnltiiiL- from investments of partnerships moneys, are to

be Iwrne by the p;irtners. in the same proportions as they are entitled

to share in the prolii-; of the partnership lni-iines.i : storm v. Vinnhcr-

hiid. IS Gr. 245.
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Mttrtgageet in Pomcmioh,— \\ lien,' n uiortKajifH' in in.-^svK^ioii. lui-. iiiRnl* M7.

iliat chnracter received reiitB and prolitB. i.r it* chnrRfftble with n'\,
,^, ^^,...

, iipatiou rent, in exces!* of tlie iiUHri>st due. tlit* Miisi^r mn.v "fi't^' „iiM"lia)'lf

11 Imtnnce periodfcally. and applj* tlie suriilus u> tlip itMluotioii nf tbei.,a mt

imiiciiml: this is called inking the uccmnt witli reBts : 'r/i'>ntf(/c>r./f «iihrtM»,

V. Crockett. 2 H. L. <'. 23!> : WilBon v. fluer. 3 Benv. 13H
:
.Schufi'h:

V liipliani. 1 C. P. Coo. 477; Tho>iii>itoii \. Hudson. L. U. 1" Eii- -H*'

;

nm\ (^cp Fisher on Mortgage*, .'nb .'d.. s^-c. 171W. ,t -< V. And wlien-

11 iimrtRagee, after having bepii paid in full, has continumi iii po*n(»>'-

sioii he mav be charpetl with coiiipound intcreni on lii« ri-ceipts

:

WilMoit V. M'rtcttlfr, 1 Uu»8. ."kIO : lJo}nl v. Jinn a. V2 Sim. 41M»; .1^/.-

,.„,//, V. Lord. 30 Ch. V. 545; .Vi L. T. IS.

In Voldwell v. Ho//. 1» Gr. 110. VaoKoughnet. t;.. Mtat.-d it to in-

tin- settlt'd practice of tlip Court, "that wlien n ni'>i'tKrtSP.' enit-r-.

his money l>^ing in nrronr. he is not liable to account i"r the rents

ri'.tMved hy or chargeable against him, with restR. until he is paid

off in full." And s..c Wihon v. Clufr. 3 Beav. 130; Wihon v. Mctctilf.

1 Kiiss. .'Ki'»: Haul v. Johnson. I'J Gr. at p. 4H2: Davis v. Uay. V.t

W-i. 3.H4: Finch v. Urutni. 3 Beav. 70: Lntter v. Da»httoud. W Sim.

HVJ. But if he enters when nothinp is in nrrcav. it wems the acronnt

may be taken with rests from the luj-'innin}: of the possession: Srhim

V. Booth. 3 D. & J. IIU.

i:ut the mere fact of nothing being due when possession is taken,

is not conclusiw n-; to the riglir to have the account taken with rests:

ci.ry attendant rircum^tantp must Ih- resarded: Umhick v. Smith. 1

("nil. '.'^7. ThuB a mortgasee who has taken possession of leaseholds to

in.'vpnt a forfeitnip i- not linhle «.» to ii<-i<.itnt. though nothin;: wa^

in arrear when he eufiv.l : I'atch v. Wild. 30 Beiiv. JHI
-.
and sp.'

1. union V. Eakins. Kt Gr. 3<k1.

If a mortgagee hold^ bill«, or notes, for arrears when he enter-, he

is nevertheless not liable to account with rests, if they ar<' dis-

hiviio»r«'d; Dohnon v. Lnnd. 4 1). & S. o"k

Re^ts may be made when a raortgng..- in pn<^e*-iou X'-ts uii an

unfounded claim to the ecinity of redemption, or resists the mortffti-

uor's ripht to redeem: or when overpaid, lias denied that his niortiini'i'

was satisfied: Iiicorporaird Sucirty v. Hich'fil". 2 Dr. & W. 'J.T>S

.

frippcn V. Ogilvie, 1^ Gr. 7>*\'i: Montgoimrn v. CnUaii'l. 14 Sun. 7'.i.

Where the mortgagee is in occupation and is cliniged witli in

occupation rent more than sntlii ient tn pay th*' inier>>si, thf> nct;<juiit

may be taken with rests, if the mortpape debt was ot in arreni'

when he entered, subject to the qualiticniions aliove mt niioned. from

ilie time lie entered, or. if then in arrear. ilien from tin- time he wa>

l.ai'i in full: Wilton v. M'trntfr. 1 Kn^s. -V'.O
:

lti,n>iiigton v. II'i

.ruod. T. & U. 477; VoldufU v. Hull. U lir. llii

i-; tiiken with rests, it would )"'''in that tlie prop.'

Iii.' rests is at the time of each paymem of rt'iu.

iiient exceeds the interest then in arre-ir.

'I'he merp fact that a mortgapee reside.s with the owner of iIk-

rqnity of redemption on the nmrtpaL-ed j.roperty. does not render liini

liable ti> account as n inortsasr*''' in acinal otrupniion: /'fin/ v. Johii-

son. 12 (ir. 474.

where the acrm
time for makiii

,vli.iiover th'' pa>

A person entering as a hoiu'i fidr pnrihi

Iini>le to account as a mortpn^ee in pos

l.urc-Iias,> itHinp held invalid: Ptirl(i->y<-u v

Carroll v. Rr>hcrtnon. 15 Gr. 173,

• friini a in'irt;riip''e i- ii-u

sinn. in the event i.f hi-

., V. llnnf.uni. L. 11. 2 II. I.. 1

But a mortgagee who entered
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ftvla M7. i-laiiiiiug ti* huvf piiri.'bii»*-il ilie tH|iiK.v (if redempiiou, but wbu wii>

lifld to W still r»'«i''.>uiubU', wilt (inifirti to iit'Pt)uiil with rt'wlx : Aucln-
HUH V. t'uuNtb^, G Gr. iVKl; thin puint l» not o'ltii-t^d iu tbe rvpuin,

but me ibe decref, 1>. It. i. f^ "»;; hut ^^. /'u(A:(h»«m v. Uanhurj.
tMpro.

The mere ^iviii^' nf ntituf tiy ii luortKiiget.' to tiitt aii>rticiii{ui''>

ti'uaut to pay lli^ iciit lu tlie m'ti'iif«t['i'. ilw» nut, uiUi'm the teuunr

aitoruit nud pays Ihh reut to the luurtsagec, <.ri-itte aoy tenancy
liiT-vt'cn the tenant ami the morttiayef ; tlip nHTc fact that lie ct>ii-

tinue» iu pussf^-inii alter tb«9 mitice ih nut enough: T'lumraun \.

Juikgon, ISIM, -J ^^ H. 4W : OTi L. T. 3a2.

A iiiortgntiee who bus suld under a power ot* »ale aud retuiux iii''

surplus in liis IjuikIk is linble lo pay iutereHt on it to the party
eulitletl. fuiilMM there are cireuuiutatieeM wbieh tender it uujuht, but

mere non-claim even fur four yenry i.- tiui suib a circumsijirici'

LU,/ .. I{tu<i, 7lt L. T. ;U>: CharlcM v. Jftnci, STt t'h. I>. 544; 5« I,.

1". M.S.

Trinr to L'hy. O. Jlli (tiuU tiHTi. the uccuuiit timid nut be lak'-a

auain^r ii mortgagee witli resljt, wittioui uii expreww direction iu t!u>

decree to that effect: \\ tbb^r v. Uunt. 1 Mad. lit. I'uder ituics tki'i,

tUiT, Ho exjii'i'ss directioD in the ju'igment is neceusary ; but thr

.Master nf <ourse cannot properly take the account witli rests in («>•-.

where it •vould not under the former practice have been ordered ly

tlie Court.

sumirof Btatate of lilmltatloBi.—A mortgagee la occupatioD is liabl>' i<>

Liniitatioiir' account lor more chuu six years' occupation run prior to the cum-

meiK-ement of the action; the Statute of lamitations is no bar: r<,i,t'

well V. H'lH, tt Ur. llti; N. C„ 7 U. C. L. J. A'2, H V. C. L. J. 'M.

clinetlmi
now H«ei**

Mtatut« ol

LimitatioD'i
how far 9
)iar to re-

coven' ot

inU^rett

il

l^i
i

As against the i)erson of the debtor, arrears of interest, or ruiu.

' payable luider a covenant (except u covenant in a mortgage mad'
oil or after 1st July, lMtt4i, accruing, or acknowledKed in writint;. •[

by part payment, to be due, at any time within twenty years of ili.

coumieucemem of the action, have been held recoverable, even thoii.;li

such interest, or rent. I>e cliarged upon, or payable out of land ; U. S.

O. i'. 7:i, us. 1, 9: Allan v. Mt^'l'avMh. '2 Onl. App. 27S ; and -.-e

tSoict V. O'Loatic, It Ont. App. lt!7 : .\lrMahon v. tSpenoor, 13 ()ni.

App. 4:!it: but wee cnntra. i^utton v. Huttou. '22 Ch. D. ,"(11; 48 L. l.

'.l.'>: I'Kini'iiilr V. Flint, Ih.. ^7^i. ^'J Cb. 1 ». ."i"!*. wliere it wa;< h.l'l

that the remedy on a collateral bond waj* barred, after the laiJ>''

of the time for bringing an action in respect of the land mortga;;i''i

bv the principal se<'nrity : and see Lficin v. Wilaon. 9 S. C. R. 077;

He Poinrn. 30 Ch. I>. Itn ; Kirkland v. Fcatfielil. 11H,)3. 1 K. B. 7.'.'!.

In Macdonnht v. MncyionaUl. 11 Out. 1S7. l^oudfoot, J., refuse.l

to follow Sutton V. Sutton, guprii. on the proimd that he w:i>

bound bv the contnirv dwisicm of the tViurt of Appeal in Allan v.

M<:Tavinh. ,*K/.r« ; nnd in Mdionald v. Klliott. V2 Ont. 08: 22 C. I-

,1. '2'JM: but see Tnmblc v. Hill, Tt App. Cas- :{42, and per Qsl.i.

.I.A.. i:i Ont. App. 4:i4: and per Burton. J.A.. 14 Ont. App. li.'i*!.

In the case of niortgages made on or after l.st July, 18&4, riK'

period will be 10 years: K. S. (>. c. 72, s. 1 (1, h).

Although no iiiort' ihan six years' arrears of interest accrued prim

to action can Ite recovered in an action for foreclosure or sale, tbi'

raie is diiTereiii in li 'l.'inption riciioiis: in sucii lu-tioiis if riie nifii

;:a;;t'r is iiersonally liable nn a covenant or otherwise for payiii-"n

ot' the debr. he will not be allowed to redeem except on paynien'
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sr.i, 1 rh. 7-Ji'.
, Bui* 8

»• lor payiutiut

lahle: MvUiik

all iint'iU'^ l"'!- whirl! lie i-* liiihl.- : Itinyh v. (.>;,;...',

Ill 1.. 1. UIKJ; but wber* ba li not iwmoDally liai

of tbf miirtgane dpbt. «nilj- «lx ytarit iirrmrx are rtniv

.,(y V. (iibbon$, 34 Oot. Api). lUM.

S» aguiiwt luiU, no arreaM uf rent, ur iuturtct. lu nt'in.'' t ol auy

>ijm of money churgi'tl upon. i»r imyut^lr •w nl ;iny laiid, "F

rt-iii. ur in rwpoct of any legacy i'lmrir'='l un-.u luinl, can be ivi-ov-

crtil Imt within six yoars alter the siime shitll hav,. respertively

beiiaiie ilu«'. or next after any a^kiiuwleduuieiit "f tlie f-uuie. in writ-

luif. liii" t>e*'n given to the person entitled tlnTelo up liin iigeut, Biyueil

liy the perwjn by whom the sauie was payalile. or hi-* agent :
tt. S, O.

f. V.'Ai, '* 1"; but a bond given hy third (lurtit-H us Huretien tor a

murtjriige debt wa» held not to be barred under U. S. O. i: X'J^i, s.

17: set- He Poiccrt, 30 Ch. I>. *J'.H :
.'^ L. T. t^T. Uut where :Miy

jiritip iu(!rtgagee. or other Incumbramer, lia-; been in poKieMion oi

any !:nid, or in receipt of the protita therii.f. witliiii du- ye^ip ni'\t

hff.in- an aetion ia brought by any pernon entitled t^ )i lubsequent

mortgage, or 4)ther incunit)ranre. mi llic same land, the p<TRon

entitled to the subsequent nHTtg^ni-'. or infiimbnince. tuny recover

in s\nh iiiiion the arrt-nrs •<( int-ii.^t which have bei-.ifiir due during

111.- whole time that such prior nmrtgngep. ;v incumbrancer, was In

liufsessiou, or receipt, hv iifore^iaid. HlfhmiKii tuch time may have

ixrevdt'd the time of s^ix years: stv H. S. (>. v. \\i3. s. 1!S.

An acknowlfdgment bv one nf (wd ex>'iuti>rs aguinsi ttif will of the

nthtr is not sutEcieut in England to bind the 1 md :
«> .\Mthiir-i v.

.[-thiiry, ISDS. 2 Ch. HI I but -^e H. S. O. c. T_'T, ^. 4.

P<7i/mr»f«.—Where a. coveuant fnr payment of a delu i-* sivt-n by

t juiniipal and surety, payments by the principal on necouit of the

• \<-\n. which will prevent the Statute of LimitiitionH fr -ui running in

his favour, will nlfo prevent the Stntutf frmn runnii , in favour of

tliH viiniy. though he l»> no pnr'v to thf^ payments: /„ r. Frinhh, 4;t

*h. 1' I'M"', but see Faxtnn v. Smith. IS (>ni. l~s.

Aii.l payments made by a vendor ui ih.- -'(Hiiiy of redempliou in

,.nrMi:i[Hf of an agreement with his vendee, will previ-nt the Stiituti-

rn.ui running in lavonr of the vfudt-e. thoii^-li h\- bf no party to Hi''

• ;iyri..nts: Trust if' L'tan ("',. v. Stii-ninuii. 'Jn i»nt. App. tW.

ffirtvti-'hip .\'4-<)unt.'^.-\n England it has been held that the

Sratutf of l.iniitations cannot be set up as a bnr to un action fop nn

] lount >" V'lMi. ;iw a ])artiiership continues: Ft'tjrtnan v. Rftjiimiu,

is;r.. *J Ch. 171; T:i L. T. 2: Thv }''>„oulii. T.\ I., T. M'J: but in

raii.idii it hn;- Ix'.u h*Id by tht- Supreme Court that the statute may
Iv set up as l.u'tween piirtnerf. or at all .vents that long delay may
he . idence of acquiesceiuv ; To-.f/n- v. I\ittrrilfu\ 24 S. <'. R. 287.

WlifH' tile iiiirrtoTj-hip has .'Spir.^J .>r ti.-t'n disx.hvd uioiv ihiin wix

vi'ars U'forc aition. tli.' Slatuir "f Limitations may be pleaded as a

l.ar to rb.' taking o! partnership ai-''"unts \<>'trM v. Crairleii. in Ch.

I>. ;{1 ; and s.-t^ Storm v. Cumhirl'i 'I. IS (tr. 'Jl.". : CarrnU v. tlvdeH.

17 (;r. .VJ!1: iliis latter decision, bow.-vi-r, w luld s..,'tii to )»> iinalitiert

hy W'ri'jht V. .V/orpH". infra, bur seo Huh- U71

Ulnre a Master is directetl to tako un account, he shouhi allow

iviialcver interest is proper to he allowed up to th'> date t,f his report.

.!> on ihi' hi'aring on further directions, interest will nm be allowed

.'II M:.' aniomit found due ant'Tior t.i 'he date of th.' rep')rt :
I'hilfiit^

V. //'"n-'i'i. 14 Ch. I>. *<'M :
::•* W. 1(. '."!; fl'J I,. T. Sit7.

i.v.— r,r,
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W li'if 111*" Statute of Lliuuai»un» u imsinlfl lu U* iflit-il <,u «.

hiir tt» ilif nb"lf tlnim. it -luiuld l» «peciBlly iilfndfd : Wiiit- UTl ;
im

it \\ouKI offtu that It way 1m:> Mt up iu tb« Mcmter'i ofllc* a« a but- t

I'lUt of till' ilHlm. willi'iut hnviiiif lit'tfu plwiitlfil Wright v. Mi'I'J'h 1

Unt. Ai»p. Ip1:1; r.iitu'.'ich v. L r<iuliiirt. <J V, K. :ift : wlitrv riu i l.m,

(or interett i* uimlf by tbe pleadmpi and there i" no ((vi'nniit. -ix

veam' arn'iiiw nulv iire r»'oov*inble : lli/c; v, Ltih"ntl, in I'. It. !*'_'

;" c. L. J. 142.

Wllfttl Neglact una Dafunlt.— I nder chv iires«D[ Eiiffll-<b t>t;i-

tice. tbe ncriimit-* ninunt \iv tnkfn nii jh.' ffpntiug of ivili'iil (I'-fini;'

without a 'p-'-ijU «liri-otion in iln- j'ultfni'-iit. ^r .i^dej-. of I'-ffivti.'- ,

aud where wilful default is not plffided. no ordvi- can t^ mad'' on ili'

footing of wilful default, either at the trial, nr «t ouy (tnl)'*etiii-iii

time; but wht-re wilful defniill hue U*'ii nllfgi'd and a raw mail.' t*. i

it ill the pl.'(iiUiiu>. nn iifount mny 1..' dir'^'ifd "ii thi- footiuij oi \m1

ful default, (-ither at the henruig or trial uf tho notion, or ai ;in.t

subsequent ^trtt'- : lir >(/"i'vm. Luki v. Tonki'f, 4* L. T. itS4 ;
U'lr'.'

,

r. ilacknll. U Ch. 1». .xi4 : 41 L. T. "Jy. 201. where nHid-i<,t^

raMuif It fii.-f iif tinud. wpre rrejited n> phiidiiiicx : iind mw .loh v, .h.l.

B4'h. P. otlJ; llai/vr ^. Jlurran. S Cb. 1>. 424: Ht BuictUi. Hi-im-ll

V. B'>it'„, t: I.. T. 114: 20 Ch. L'. JJS : iti ^iirclan. 181K) 1 Ch.

074.

In Oninriu no atntfuient in thf pteadiugs is necessary, iu "nl' i
!

authorizf the Master to take acaiunts in any proper en*"', "n Ui"

footing of wilful dvliuilt: -;pe Iiii!c OOO. .Morrgagef's in poss.sj.;.,!!

were always liahit>, n-* of cour-*.-. to account ou the footing oi wiliit,

neglect nud dtfauit. and tbe effect of Hulet IWO, tW7, is tu pl;i. ..

trustees, executors, aud others, liable for wilful defiuilt. up-ui il,.'

sanu' tVtoling in this respect as luoriguiiei^s in possi^si. n. Clnu-. 'J

of iiulc •''•7, applies in terms only to nccounts of really, but it i n-

been held that under clause (p-. the Ma-ter tuuy iutjuire as to wjiim

ui'v'lert and default, iu all case?! referrwl to him without any np-ciiil

dii.t.-riou 80 to du ; f'lirpcnf.c v. Wvjd. 1" (Jr. '^TA. Wherever wiitiil

neglect aud default is cliai^red against an accounting party, tli'

.Master is to determine whether or not h^ is liable to account on ili:it

footing, and, if so, tbe amount that !< due: he should not report tli"

I'nors as "" special circumstances"; Wulmgltii v. Bull. 3 Chy. Oh. '6il:

and in his repcrt he should distiui-'uish lietween sum* actu;i!l>

n?c*>ivc«i. and those charged by reason of wilful di'faul:. In ord'T i

eimhle the Court to deal with the question of costs: Muoilk v. Li.-'hi

.

VI t.r. r.;j7.

Lj-iiuiur» nml IfH'f"*,—The Master may make the inijUi: \.

though no casH of wilful neglect or dffault is averred Iu the plf.id

inss. or proved nr the trial: Curii'iit',- v. H o"./. in (ir. WM. and ^••'

Rule 000. Foriiii'ily it was thouirbt that tb.- inquiry cimid nor I"

ma'le under the iriniiuoii n'lmiui-*rratioii ordtir obtained in Cbaml»'r--

Harrison v. McUl'tthmi. 7 lir. ij'6\ ; excpt wlien olitanied by tbn ).. :-

sonal representativf himself: L'-il{irnrt.o(t v. Ledgcrt'ood. lb.. .>4

.

hilt the practice is n.iw sottl.-d tlinr thn itniuiry may be made in ev.'ry

rase, per Hoyd. C.. I{r Alhtx. Pocock v. Allan, \) V. II. 277: t<ulln:i'<

V. Hartii. '.) P. K. 5tMt.

Kxecutnrs are not liable for loss of interest arising from their

delay iu taking our probate: the remedy of any person likely to snff-r

lo«s from nnv such dehiv is to cili* the ''xecuior in the SurroL-iU-'

Court: Rr S/Vrr/i*. 1Wt7. 1 Ch. 422: 7'i L. T. IS: 181>S. 1 Ch. W2: .7

L. T. ,-OS.
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An (.,. fxeculor ui.pr.n»eily aelayimt lu m?11 laud> niikU. by tUo wtllRBt«MT

an* nilfuM** for tlu. im.vui«m ot d.'tnt. In order to l»-i.*tlt Ltwwlf.^_w

liilili' to nccoviut lor it'Ql* iiiid iiiuUt« : /.'iwiti v. Luim. U Gr. ;t'..i

:

m'l.l uiH.'Utur* rtithuui autL«riij mt.-imfd.lliiig wUL, ami aMuiuing

il,i. umiiaKfiiifiit "(. ilie realty, are liablo to account an it iiul> tui-

,„.,^.'^Hl lo art ii« trusi.-.*": Chuhnlm \. Ufimarii. 10 *ii. 4r.»; but In

Miih 11 tii-r tlit-y un- not emitlwl Ut any ..•.,|iii«.tumi(pii tui* m> doiutf

;

/Mf/,7 V. Ihigt/.
":;'> <ir. J41i: «ee utiw It. ». O. <*. I'JT. •. 4.

r.ilt ll i- tlif <'lltV n( tlie Court ill nil '-nHfn wliHiv fJLWUtOrw. or E\eiill'>r.

M i-Li'»«, HIV M.iiifrmtl, to Hd:ului»t*.T .'.luiiy in "wh a mnun.T
""^' Ji','i'V'"(|.

hmi^M and rwpfdRble men iball uot be demrred from occfiitlng ,|^,-,;,'

me irtlice. and it ilaTf i» n doubt, ulu-re uieu Imve acitrd houcnily in.nfBt -n

am) bu'iA fidi- ill dUHinru.- of tli.-ir duty, nltliouirb tliey liavv nnid»» '*"«'"

mlitakfs the doubt «Uould b.- dctfrmlucd in favour nf tin- exwuior,

.,r tniMc*-- tti Otf'UH. 47 I.. T. tU : tii n N/»iffAf. J^* CU. U. 7-'i :

IS L. 1. Jiy; tt App. Ca. 1: 50 L. T. aao.

Wher*' a pt-rs-u beiutuvtt iKMiftu-ially ontitlfd to a trum tu»d,

wliieli. prior to bis lutfiMi renting iu pr^ft-Mtiou, be ba» nctively

uo^euted to being applbd Dtbei"!^- iliiiu affordiiiK to tbe teiuii. of

(lie trust, ufitbM be nor liin repiTM-ntalivt- hiivo nuy rigUt to «tue

r..i- tlir bieacb of tlUKt .
£(««<* v. U>i,ii»>i, W' Cli. 1 •. " ' "'.It. ,> L. T.

Where a teatator expressed tbe fullest contidoun' in one of tlie

lEiistfes uuiued In \m will, ami diluted tin- otber ti'ustft*> tu be

suided by bis views as to sale, disp<wal. aud reliivestmeiil. ot! hl»

AuiiTican accuritiea. and det'lnred tbuf hit tru^ifes nbuuld not be

tesponsitile for any loss occasioned theivby, it \\a^ beld lliur tb*-

co-trustees wore not niwwfnibl*' to b-^'nt.'.v tor lo»> .KjcHsioned by

unuiUliorized Inve^tuifiits ot' tlu-ir unjn.\\>. miidf by tin- tru"!"'-':

liiiiritt V. B«rritt. '2\* Hi: :W1. Kui as rt's,';irds .leditors it swmm tbfy

uij;:lit not Iw di^-chargeil : Uoyk v. Blaki. "J S( b. & L. *J3'.I.

A trustee is liable for not taking proin-r hUp" to get the trust fund

iiin. bin bands: Ifc Bruijikii. ltilli"ff v. lh'>o,U;i. :\s Ch. IK ^4f.
:
5'J L.

I'. (wU; but see Tudball v. Medlicott. o\) L. T. 37t); Zimminnan v.

Wilcox, 35 C. L. J. OSS.

While the t.Vmrt will not leguire from oxfcutors. mid trii!-t**>, any

t;n'ntt*r care than a prudent man ordinarily bestows on thf mnuaKe-

ui'>nt of bis own property. y»'t it will i-t-ipiire tliPin to giv full ex-

piunutions of nil their dealings, and of tbe mu-xes why ouistiui'liusf

iis-'ets were not collected, or property of the rstaie bus disnppenred

:

iind a trustee, or executor, wbo cannot mnmnt for (he one oi- tbe

othfr. will be chargeable with them; t'liiaUulm v. Banmnl. 10 Gr.

4M: Zimmerman \. Wtlrox. nujna; a trustee is not lintde f.-r bisses

ari>ing through the default of nt'ents i,, wliuiii lie may baw propeHy

foiiiidf'ri the management of the trust; Re Upeigfit. -- ^-'b. !->.
"-"

:

Mti'l see lie Brier, 'J,H Cb. D. IKiS : even though the trustee is renmn-

enifd for his services: Jubsoti v. J'alnur. 1><\)'A. 1 Cli. 71; nor tr>r the

dffattlt of a co-trustee who bn.s been iotci fide allo^ved to con\eri

reitistered Iwnds into bonds payable £0 bearer for the purpose of

tJiriiitating a siile thereof, and wbo has taken ndvantnge of the f;ict

by converting the bonds to his own use: Rv Gaaqiionn; 1SD4. 1 Cb.

1.11; {'At L. T. KJ;;; 70 L. T. liMJ; nor for the mone.\ of the estaie

nlitiiined by a co-trustee t>y fraud, to which be is no party: Re Mc-

Ldtchic. PrrMtoii v, Lrxtii . :tO (Jnt. 170: nor for losst's arising from

more errors of jndgnieni : Re f'hap»iau. ISW. ^ Ch. 7(KI : 75 L. T.

lit': hut he is for the los« occasioned by employing improper agents:
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Fry V. laiiaun, 'J!^ i'h. U. 2ti!S ; iil L. T. :J'J6 ; fur negligeuHy allo\,

tbe iiiouey of the estate to reuiuin in llie hands of proper ai!i':it

ilt (after v. AlvVarter, 7 Ont. J43 ; Vann v. Cann, 51 L. T. 77u ; t

Milchell, 52 1,. T. 17S; Utivar v. i*;oofcr. jj L. T, 48U : for \n>-

occasioued by uegl't-tiug to superviHe the actions of agents. Lou:

Gemky, IS S. C. U. tfcS; but not f4>r moneys misapproprmted !iv

co-esitutor : Tie Vruicter, -0 Ont. 154*; i'rt-B'on v. Letlie, aupra; ii,

less ho has knowingly allowed tbeui to remain in bi» co-executui'

hands uuinvested 'vitbout making any effort to s.'cure the fuuci ir.;

lost*.

Kxecutors have a fair discretion in taking or delaying It-gai p;

we<iinps against a det>tor. and a dt-luy i'l suing, even though ean^i;

a iosM of the debt, is not necessarily such neglig^uue as subjects tli"

to anj liability: He Oicena, 47 L. T. 61. lu the absence of sp^Ti;

circuinstauceii, an eswutor is only liable for bis own individual r

ceipts. and not f"i- those of bis co-executors: A'e Vroirter, lu i *n

\T,\i: b'jt he is liable for tbe rweipts of iiny agent jointly emi.loy..t !

himself and bis I'o-fstfutor : lian'taan v. i'attcrnuit. 11 Ur. 105.

ThtTf is no lixM rule as to the relative propiirliou which Im'.

Hiiiiip Ity tnist»?es i-iight to bear to tbe value of the propeity. As
i:c!it'ral rule more than two-thirds the value should not be aiivauc'i

' T a trustee wlm. in thi' honest t-xercise "f his discretion, Ifiids

liu'i' morf than two-thirds, is not liable in the event of the s*'cnri'

proving insuUicieut: /^c tjufttni., S.i Ch. U -iKi: 48 L. T. S.5:i : ;i:

sfi' l{, I'ramon, 51 I.. T. H'.rj. W'Ihtc trusi funds are lost thpiui;

iiiipniiier investment', tl.f trustees are all equally liable, and ;i>

mineral rule one trustfc wlm has merely passively assented to ;!

breach of trust haa no right to be indemnitied by his co-trustee \\

has acte<l honestiy in mnkiiiu' an in. proper investni.-ni : liohi,,

Uus/htn. 31 Ch. L>. ay<'; -'4 I,, l". ISS ; Bacon v. Campbi:uai.ii, ,> 1

1". sr»l : but see Re ParUnginn, 57 L. '1'. tJ54.

Depositing money m a hmjt at interest may lie a breach of irn.-:

see /'(T/ye/iiui txetut'-rn v. Htcaii, 1S9>. A. ('. Tt^l.

As tu the aiiiouni with which a Trustee is chargeable ^.llere tl

trust fund is lost through iiivosiinent in proper Inn imiutiicijijc :\'<'i:

lies, see H. S. O. c. \W. s. 'J.

\\ hertr a trustee who is alsu a beiieliciary has conrented tu i

iniproiHT investment, he canni»l call upon his co-trustee to be;tr ;ii

portif/ii of, the liws which tie. as ;i benetiriary. therebj' sust-i.H'

rhitliiigurorth v. t'hamf'tri*. I'i l- 'I'. liCH.

I'm ;. 'ept !i valuation made on behalf of the borrower is impi^:" '

W aic'tt V. Lu'Jnu. 54 L. T. 7Hi; : and see Hi- Soineriirt, Nomt-r,^'

t

I'ouUt, IW L. 'l'. 'ii;{ ; »)!» L. I. T44 : 4*J \V. It. 145. where the solid! .

fur the mortcfigees acted also for the iii.>rli:!ii;or ; a* is also negiectr

to obtain a tornial valuation: itr OUi.. :J4 Th. ^>. 70; 55 L. T, ^:

lie Stuart, IWI7, '2 Ch. .Wi aii4 >** Hi fartiugton. miiirn. >, !,.

trustees were held liable for iiej:l"<'ting to give proper instriui]i'

to the valuator": and see Learoiiti v. \Vhitrli_ti, V2 App. Cns. 7J7

.

1.. 1'. 'Xi.

K.leciitor« enmiot 1* charged with losses inisine from their h:t\y.

carried out The spress dirertion> f.f (l;i ir •.-(Mtnrr /fe Ihii-^f 'V;

T. fiM5; and where they have ^o earned .n ;i leisme«s of the d ;'-

piir-)i:int to the directions in his wilt, or -'Stn ni'li'nit such diT>

ti.tn-. but with the conoent of nis crertKof. -li. -.w- .'ntitled t.i i

rl.'l .'in tt'e •.late iiritinst any lo'
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,,„ „ee„ tbu. con„.«ed, .ve entitled " .taud lu t^ execut.r^M. «7.

I 1 .™in.t the testators estate; Uouie v. (»<.rl<.ii, jaui. iw.
'

r .u? L BroX 71 L. T. 3aS: Hut they are not. without ei-

.UautL"; iu«,M in en.harl.lus more c.p,UI in >nch husm.,s

:

y„,ith V. Smitli, 13 Ur. »1.

i>„«tpe8 investing trust money on msuHiciem security n, breach ol

, „rrnot?i^Utled to an option ot takinj the secnnty and the

'Tor for r«Mn7the«cur,t) need no. con.a.u any ...oh option:
,„.jor for reaming me )

although, ot course, it they

«rntwha?"l»'-Sue''i'';'h; t^ust they are entitled ^ t^ '.ene.i, of

1"J securities unrealized; see also Ucd v. UoM. 1»»». - I I'- -*>.

i> 1.. T- 7au.

Where a sale by a trustee to himself is sel aside as a ^'l-'ch of

,Z Z>. liable lo a<-™niu for renis and prohts "^<"^"'\^"^:

l.„" ;; not chargeable with interest then-oi. ;
MMt-nr .1 H. U. to. v.

;;i/ii/. I'-it*'. 1 •-''^ 1'^^-

:;-^^.;ir'-::r-;^eJ^:^;;:p^^^^
„-,i>yint of the Iruslw; -ee Kc .Mi IS'.iri.

Unrtgagnt.--^ mortgagee in

(.iirse. for what he has. or lint

1 have received; f'.haplin v. Jo

,,„„. 1.. K. 2 H. I.. 1; Uiishe,

Kadvcrk. T I). M- & ti- '34;

„. i« not liable for more than

l.'urlv proved that he iiiiev,

.,-,11 obtained, and that he refn

(rout. -Jl (Jr. 11"; (oM...//

r„,.,/,ioi, 1 -Moll. 'OH: Hughn
r,r„,idon. W W. K. --'ST; ''..cAs

possession is bound lo account, as ot;',^

for his wilful defau't luighi. or ought,,

,1,0 Ki Hear. 330; PnrHutmi v. Han-<:

V. 11 il/io«i«, i;; Ves. 4113; Jvfimnf'oi",'!

OaumI V. Ht<l7o.d. 1 Mad. 2T4. But

he has „.;inally lo'eived. unless it Is

1 greater rem might and could have

•J jr neglecled to obtain it; ilcrnom

llnll '.1 lir. nil. 114; .l/clcui/. v.

II ,llwmt. !•-• Ves. 4113; Hioai/'.ti v.

. Gifll/. 1 tliff- "'•

. mortgagee not in possession is not chargeable wi.l, rent which h™»,,n,

a telnt of'the mortgagor bail Promised to pay hii„. bn. did no..

WnMcU V. J/rfoH. H «r. 'Jll.

.. mortgagee in possessi^w^o^ts the mon^ed prem^^^^nb-

rnc^.oiint'" ; e' e't'that'^o'uM have b^n^btained for the preniises

;. , "nJ such . restriction as lo trade but he is no, bound to ,m

„„. the prolita so made; IV/lK. v. "'1' °'
^'"V,"'.

.
"" " ' ? .^-^Z

'

:.:, Ch. U. Ki'J; W L. T. IS); alhrmed. 4^ (h. D. -3, .
fil 1- 1- '*'

iiir

I'tWttrll

' and murt-

iniiini-

hraiicpi

,
lin'. '"'1 tut

«l,.re a mortgagee takes possession al ;, rent agreed on between A.-,...„.„l

ami the mortgagor he is only liable to account to the mortgagor

,„ rtoMlng of -he «.r,.men,, but juoh
»87-«";„;.%"«,,^;°l°f

;:sr ;;!;:::;';.'i^o:^:,'o;'^S; .:rv::.-i" u. f J^:

Hot where a mt^tgagor agreed with a '^'""'"I'-'-'^^'^'^^^^'X^^l
11... rent, and profits shonld be applied in payment ot 'I'"' "'"""""'

l..bielm"s f, r goods iiurcbased from the inortsat-ee. it w'as l,.ld tha
'

'^mien, incmnbrancer had no right to insis, ihat '^e re.^s am

,„.:>,... should be applied in redue.i-m of the mortgage debt. \Utchrll

1. .s.,»(.,r, 1 II. 1.. 11- l''"^-



Xul< M7.

l'iP:i

CO.NSIJLIUATEIP lUl.KS.

W'luTf II moi-tfaBee direttlj- or indirectly l>«ome» the i>iirilia>er r
- 'iil<- luncle by himself under a power of sale in liia mOTigaEC ih-
«»le mny lie set aside, and ite may be required to aicouut as a luui .

sat'e^ m possessmn : Farmr y. i-orror, Limilcd. -Hi Ih. l> auri- nn
1.. i'. IJl : ilartituon y. fdiria, 21 Ch, D. BJT ; 4e L. T. »»" U<id..,

,

1. IhiiM. IS'.ia, I' Ch. IH7: S'J L. T. il2.

A »,«•/ /!.;,• sail' by a mortgagee under a puwer t., on., of sei.inl
luortBaeors. without notifying the others of the intended sale cn'ii-
not 1.^. imi.i.ached by the latter: Kinncdi/ y, TralfanI, ISUT, A, r
IMP; 111 I.. T. 427: and « toiiii /idt sale to his own solicitor wns'ui.-'
tield

: A «(( 1
.
i:mlon. l»m. 1 Ch. 87a ; lUlK). 1 ch. 29 ; 80 L. T. a.'i

S I L. 1 . . .an,
'

Where a saJe of jiart of the land has been made under a uoiv..i ,,i
sale m Ihe mortenge. the I'liienses of sale are to be deducted fr.iiu tli.gross proceeds of »ale, and the balance only to be brought into tli..
account

:
and. without special direction, the mortgagor i, not entitl,.;

to have a r,.st made in the account of rents and protits at the dateach „il,. • .l,„,„„r(;, V. Wildinu. ItW.".. I rh. 4.;.-,; llts I,. T. .I.ioi,

A mortgagee who concurs in a sale by a u.ortgag.ir, mid iiemiii-
the sunjli.s ol the purchase money to lie paid to the mortgagor to ib.
prejudice of the subsequent incumbrancers, is liable iherefor to tl|.'
latter: II, ,1 l,„u,lu!i Cuiiimercuil Bnnh v. Ui Imim l\nn,n',ut llinhl-
1"? t-ocktu. 2;i Ch. D. Kii ; .1:1 L, T. 442.

A puisne mortgagee who lias cut timli..r on niort.MB.il pii.p..iT) .

Iiiitile to account to the prior mortgagee tor the pr... .s.,ls. wliere'ili.
morlfaacl hind proves ,an insurti.-i.ut securitv Ucl.:<„l v iveii I.;
Out. ar..'..

-^ ^./, 1

.

Vin.lor.
..Iter tiiiit-

«\Hl for

..onii.letin^'

: llahle to
purchaeer

and pr.ilitk

&

lni(/.,r ,ii„l /'lirc/iasrr.—After the time tised t.ir completion ,,i
rh.. contra, t. the vendor is liable for rents and prohts. but u-ual|.only l,.r ili,.s,. actually re. eived : y/.„fcH v. Uoucll, 2 .Mv. & Cr 4».;
unless h.. allows the rent to lall .i, arrear. when he will be' li.j.i
a<...iintal.le lor the arrears Aila„4 v. (iaaforil. 2 .Mad. 28- H .(,.,.

i

V. ((,„,/„„„, 1 .1. ,(; «, aii: formerly a special .ase must have b.vu
ma.le at the hearing to entitle a purcha.ser to have the account tak.uon th,^ t..„iiuc ..f vilful default: .vft.riria v. flhnketpcar. 5 D M
' •'' - I'lxtlvf V. .S!,(iCT(er. L. H. s chy, 173. But this N n,
i..ns..r i,...-,.„„ry in llninrio: see ,>»;„„, p. Kso ^y^,,,.„ „„ ^.^^^^^, ^_.

^

nan,e,l m Hie contract for delivery .if possession, the pur.haser wa
held ntitled l.> the rents from the dat.-. .if the contract Br«rf,donor, I. P. K. 2ti2

: and see liadUii y. ttrrciri.
! of a veil. lor in possession.

than si.\ years' arrears of interest on purchase money can
lie i..,..i..r...l Irom a pur.ha.ser as a .hnrge on ihe land, whether h.-
lias iLsn 111 |..is.se«gion or not: Ijrcy v. Mitchell. 21 Gr. 512- Gunn v
Irust A /„ Co,, before Hoyd, l\. lllih ,Ianuarv. 1KS2- but in some
cases when, uiore than si.y y.ars- arrears was r;xiov,.rable agains, th.-

a .leceased person, the ejcess beyonil six vears was al|..we.l
ircnily .,f nclion : Cnrnl! v. fluhcrlnn. l.'i (ir 17a

V, Uarnrari. Ill dr. 271: Uowrrfn v, HradI, ni "..
i;r ,j,i

.

\. I tUHhlsfn. 27 lir. fs],
. - ,

th.

.N..

to avoi.l ,

I 'by. Ch. a(U. as t.i

7oi(/'.i

I'r ,ii. ,1 ,

..Hint for w!t:

fault : s;,.r,„,^

../ I.,.„l--A hailill V i'..ninion I.aw was liable f. ».'-
he iiiit-lit have made ..< -lie laii.ls, hut t..r Ills wilful .le-

ill: ll.',..(e, V. n,.n.i. Wiile. o,,s. ,.„. ,,i,, ,-n, , ,„,,



I.KOIEKUI.NUS ON KEFKBENCE* TO MASTERS, KEFEUEES. ss7

„„ ,g.„, ac-tiDE undtr a power ot attorney ,s li'l"".
',?

»' .^,'™>";';'""*'

, .1, the power be defective: Hradb,nn v. >/ki,./.i/ . <.' M. Hit

'

ho.tor who paid oif a mortgage (or a client. "'"1, -"'"•«' ;°'.'.^,^

tie ii.t ot rents was not tKld to t» liable on the tooting of w.llnl

St. bU po1««ion being that of bi, client: Ward -. l-rWn: L.

K. 1 Eq. ai.

p.r.oiM «•! I.l«We to Aoconut for Wllfnl D«l.iilt.-

,.,„-l,„T,, in poseessio,, of partnership prtyperty arc not Imble to ,•..«....-

,, ,m on .lie tooting of wilful Jefault ;
Dae,d,w, v. TiirtcH. 3 Gr.

:;'oT.:'-lS- «»'«-• ""'.<!. : •!• 1^ W. .-.M: but one partner may

;
'.,:. a demand ag«ln.t another for compensation f.ii- neslic.-ncc or

fA.wl- ll«ry V. alloi. 1 Coll. :.Vi: ll:,ii„ -. .vf.v.irt. 1.1 (.r. .J..

,,.»««(, .» 'o„,„,o„ who have receive,! more lUan their _ share. t™,j.,,.,.

th..ugb liable 10 account for the eicess : L,.n,.,.r v. (,.,nmfi ,. Jla .

'" iurioT J/orvnii S Ves. 1-15, are "ot answerable tor "llful

;;,';'.,„it ; iii..(.,- v. «.„.... "nies. -^u-.

/«„«(. /or LUc.-A tenant for life may cut down timber in theT,,.,,-

„„,.: .nr.e of husbanilry, m order lo Nrini: ibe proper prnporiinM •

nd into cultivation. lUi.l perha,.- .lesiv.y -uch tin »
^

mt ^c

V .ot cut down timber even tor :ha, PJ-m- nd .el . to^.^hi,

„nli beneSt; Drake v. II iglf . .. ' . r. .,*i .=
'"

lint, mis; bm be may sell it in order t"

sniiable timber tor malcinc necessary

,„,.nii«es; Hutoii V, llcin-'ly. » O, 1.. 1!.
''

He IS not liable for perm,s.ive wast.-
1

/'.„<. Co,, ;';;/""' '";;'

^

/„,» Co. L-.1 Out. U14; nor fur repairs: ;„ ,-. i^ •cii,,,,,' 1S»8. I h.

••"
-i,,,!

• 'esatee for life of leaselmbl loeuiises .s not liable on il.-

r.venants .n the lease : Re yOm(„,...„. IWl^. 1 Cb. JJ-J.

, buy with the iiroceeils uior,'

ei>airs ro bniblins's on the

/•,.-,v7«f,*, r for \atae evirteo by a p,

vhuh be IS Hxed with constructive m

ill the footing of wilful ilefaull : II', 'fU

I'crnonn uho I'ace obtfin (-,( i'o*«'«,*lo

.on having a i»'tler title, ot i.„r..|

,c.-. is not liable to iicconnt f"t- »:

, lluicdl. -2 M;., *: fr, 4TS,

hii Fr<i»d. are not liable t'

count on the footing of wilful

,f|f^^'J;
,J{,""]''i;

;, '^'''s oil,, ,,'> """'

\ L. 474: Trei-rUj'in

C\. & F. 74,

Occupation Rent.-
r.,hts may. j:enevaily. i

I., pr-.perty in ,,i,,-ti'iii

,s so occupied—which

ri'sts, wherever rests would be

i.teived: but see ,M(;.»(o»c & 11

person liable

:' has been btnv

. chargetl with

account of rent

r„ acount fr lents and ,vc.,]i.nt>',i

elt ill a'-:nrtl occupation of f.„t, ,:,.;,

, fair ivni t"r the time be
""-™''"

is liabl.. to lie taken with

hargeil if rents ati.l prolils ha.l been

.1/, r„. V, Edey. l'""'- 1 ^""^ "'"

i.„Jor«— \ vendor "ho c„ntinu..s ,n ., rnnaiion after the time,,

n.l;r:;ini;^e,i:^'t^y .... o^ugcd ;...,., oc,.pati,,„ -;;-^.;^^'^-

,
,;. .,k;n os"essi i :

/•,»;» V. r,.,r. -• Russ, ITU: nor where-the

i;:.,.^'; ™kin. ,lefa,- in payment^-tbe ;.nd,,r coritinues to carry

,,n his husiti.-s: /.r.wo'i ' Wctropoi.M., K'/. ' • »'""

,,,„,j„„„_„.Uhere a .-..nvevance is -nt ast.l.'. an ..caipati-r rent ;,

,„av be charted agains, a purchaser who ha- ..-.„ ,n .-n';"
'j;

;

,»„,„.,-v. ,s„il(l., 1.. 1!,'- 1:m,4-J.: a '..,.», V. M„,(,«.„i, .II.. lis-

;„..-...,.„r/.„..,oi'..H'i"'-"-. i-i'--"- 1- 1

i«n:»-».'5!ifcWi;.ie.';««^cri-;T-v;



888 CONSOLIDATED IIULES.

'•Ii,rtymj,,,.~.\ i,imwaB,(. ai.iy be cblllfBl « uh uu IKTU jatioii ,,.,,1
It It b» iiroved that lie baa actually occupied the uiortgage.1 prem.-«

,

Iruluck- 1. Rol„<i. 15 Sim. L'liO. Auy agreement as to the amoui,, „
lie lent ma.le betweii L„„rt3i.cor .ii,,! moi-tpi fee. tlioiigb biu.iu, •

betnei.u ibem, is not blading on otberB intei^steU in th. equit.
.'

r>KJeuii)iioij wlio in,' not parties to it: Cuun v. UoUatiit 29 Gi V>
<inaa V. l;i(,/(. 1.1. & li. temp. Sugd. 24(i. And where lent is'iia',.im |..lvani.-.. in a :rii,r n.„i-ie.u-.'. and applied, wiili the eon i „;
the m..rttagor. in discharge ot other liabilities tlian the mortgii r
debt. .1 -iibsequent assignee of ilii .Tjuitj ni redemption is entitled tohave all rents afiuiui! subsequent to the :i.,slgiim»ut applied in r-
duction of the prior mortgage, notwithstanding the pavmcut und
application m advan.v; u<lu,„u, ^. Hoe. ^1 Or. 2W. A mortgaiieewho continues ii. occiipHtinn niier pa.vnient in liili. is chargeable nitli
interest on the occiiiianoii .em. wiih lesis: 1) il.oii v. Urlcilli l
Kuss. ;,li,

; (j^rni V. Bee*;„n.' 1 .Uad. -Ml: IMud v. J„ni>. VI Sm,

.\ mortB'ige.. .u ,„, „|,aii„n is eiilitled u. set uff. against the ocouiia-
tion rent, iviih whin, he i« : l.arsed. the arrears of interest, so fan,
ih.y were rei-ov-rahle againsi ihe land at ihe time the rent accrue,
.','-: ".','" ""^ "'"* '""" '" • "ceruiiic: Ii „((„„ v. «.,•„„„;. • ,;,.«:U„rr,mn -: ./„„,.,. Ill (;;-. :ii,. a prior luortiiagee is not bound t,',

ne,-,,nm to n subse.iu.-nr mortgagee on the fi.,,tinB ot a nj,,rlga in
posses.,. ,,n. mi'relj invause there is au attoniineTit elai»! in the"n-i,,r
mortgage, if he ha, not actunll. laken |."s«„ssn,n Wetter,: Ih.l,,,-,

n°4T,'4;r;;^:r'-'^'-'-
'^" '., ,.^r.„.,...ti.,

, i,t t „pei„o;,.—A tenani in common win. has been in e\
i-iipatn.ii. .anilot be .liariie.l n-il!. .m ,»vn|,atioii lem. if |i,.

u,i,-,l ln.s lo-tenant; tiw v, tie,,:-,/,. Jii (ir, s^i /^^. /, ,
,

,

'te:;'u„„„ v. Kirkpalnel.. Ill f, i-;. 4; ,n.,p, „.|„,re his ,,,

infant: founier v. V„yrcui: -M (Jr. :;li7. Hut he cannot
,i- >,ibstaiitiiii I 'pairs and improvement,: Rw, i U',j:r

,' en for iocuml.ran,.- paid otf bv him. unle,, be n|,r.
'"t for iin .<',.U|,:ilion ten; : J-,,;.,dii(e v. s„,iiteimii It;

:
Rtret V. ;)e«,«r!fl, IL' (

'. L. .), -JtJ. But a tenant in i,:.,non wli.. lias t„..!i in ..x..!t,si,e ,jecupatioii. and has ousted his ,..

'-''J'"','' -I's
''" '" """""' '"' "' "cupalion rent /.r.eo, v. s„„„

II,., I',- - i„ /;,, /),,„/„,,„,. „/ ;.,,„,,, ,,,, ,|;. X, ,, ,, ,.,-,
,: h.,ir.al-!„., .-o, i.nl.le t. „„.,ii„ to i

'

I lUmj,, ,1 ,. niniifnr,:, % H,, Jur;.

-I ml. I- 'he lae , . .„, ,.,

TciiaiiU 111

hMv rar

'

(" iipali')].

{<-'.,>.

cIl.WlVl' (,i-

r<-ti!. tt-H;ilU is

rt'covor fi

•'Uprn: in

Ilcav. 034

an

or an

,,,.„. '' orevmn, o, 7'/.. Ii uliili . ,/

,:';"'f
','' "' ''.:' ' '-•• - • * • l->-i— in ,«-.e„.„„ , „,|

d.M-,,1. ,!:,il-i:„.| WHO a ! taev, „ „„ „,„„,, t„ ^„„,„. f,„ |„,,|,
"'-" ""•': -'• '«"• !:,' ii.,<iltiei,.„. . sntisfv rb» h.^a.-. f; .. ,

V. Ml.,.. :t I
, 1). 4«' /(, Itlin/ m 1. r iVJii.

J'nwi.r
l-erty, an- ibl,.

^'.-rni' me

/.I,

'. //ill. :: II. I. r. v.n
; /,„,„

lr/7..r :!.. r. i„ .1 iivs.

''II of I),' 'ri|.' ^r ,-

„*l,„t for at ,v,.,,|^,

. /.»i„..,.t. 7 fir 2>

l/u'e/.e 1,1 '",11, N,, .„, ,.
ret,: -lio:;].! U- e-seri". ..iOtirn

l^rson H-lio has l,e..,i m or, ;,|,a-,„n und, r „ n.istafc- ,' i.-o ,, ,..
-•,.. of llle i-..,r„:,s,.l ,. I ,,, f .,ti,;:., f ,:„„., „„ ^,

'"' »'l""'' »' .I'i'.v.d I.: him: if-'/r',r„. , fli-O.Q,, r,



i'i[uct:t:uiXG8 ox refbeen'ces to mastkus, uki i:itKi:s hm*

nnt, HIT; Alunsie v. L%ntt»ay. Id P. K. 17;i. When- occui>ati,,ii r.Qt Bole 667.

1- charged in rwpect of property which ha^^ b»*n imp^|'^(• I l>.v Mip

(pnupani, according to thp value ns lucieaaed hy lUe improvements, iu-

;.rest sliould l)e alloweil mi tlif outlay fur tli.- imrrovpments
:
Mimsu

V. /vin««'i/'. 11 Ont. 02U.

ImproTementBi

—

i'.rHQHH in Fvi!Hlt3.iivii of Linitla under void Itaih. inakii.j,- lns-liiigi\-

ii-ipravemeuts. bv ^^ Inch ihe value of tlif psiaio ims bem .-nliaiiLed, r^

luiy within certain limits', tv nH-'wcd for ^uch iii:iu(.veiii"nts ;
./oriui

,,„

;.\soi/i/i tJantern liailiray C-/.. U l^ni. & (i. nt p. T;t
-.
Quarrel \.r..

ihckford 14 \ es. at p. 17'.>: and whether in, as aciunl. or coiistruftixt'.

rnistees:' WUliam^on v. Sttbrr. '6 \. & C. Ex. 717; Ciiu'dor v. /.ntw.itw.

Itruxrn, li Y- & <.'. C. C. 1!U ;
tferis V.

oltcitor-^: itcljiHsoii V. liidkii. <". Mad. *J;

UAt*f, 1 Beflv. Z^S6\ or as mm-iRagees

themselvis- abs(iliitH> entitled; .\re«r.i(; \. Clorktun. 2 Hii.

I i. & C. fc^x. 4'J7 ; itridjf

tiovlU-u. 7 (ir. aU". or iis

(,r a (rents* : Trevclyan

s. C. i lla. ;>7

: Ashton V. Iiiiiui

i'rfjlrit V. n '.'.«!

:ind the claim f

as a ?.*/«'i ^(/r purchaser midiT tho void

;H (ir. 4'.»; Churcher v. Balv^. -1- V. <-'. Q. B.

14 *.;r. 47: CVrnnMrrv.-jj v. liantin'j. IS Or.

such imprnvemenis may l»e actively enforced.

i.f richt.u-

enTiTinc j„

Itrll. ^4 (Jr.m.

9 (Jr. 'jr..T;

Iiart\ i)f K*

I'jii illmvf*!. whether rh.- parry eliiimini: Ihon'. he phiintitT or (tefeii-

Jam 111.: he. see ;.'. Ilrnzid. 11 (ir. nt p. 'J.'ill; iind even thiiusU the

pi.rty ilHiming afiversely he an infRht : Bcvli v. H'<w""J(._»ii;>i-o.- iind

...' hichn V. flM-Aft. If* *>r. 4U7 ; Ifrod v. ir»*od. H> Or. 471.

Hiir when po»se»«ic.n hii.l been taken in pursuance "f nn ininuinil

iireemem whieh was void, it wa.s held that there eenid I'e nc lieu

hir imprm-Mnents : l/oen v. ''tarke. ao ('. t*. 417.

W rf,,:>!fl','r».-~\ mere xvronirrtoer. entenii.ir witheni eehm

.s n'>r ;i-Tiiillv allewod let miprovrnients leaile !>^ him: 7

Aril, ill (Jr. 7^1 .-'"(( V. Hunltr. 14 <".r. :'.7K
.

nor pers'

inii| actual notice el a parannnint title; II voiiiiiif/ v.

'.r.l .Vniif* v. fsilisi,!!. 'i'l r.. 1". •-'4»: Kiifcorii v. Il'iirtiun

(;ra..r(f V. firrt.r. i" fore lleyd. C. 'Jn.! Sept.. 1S,H4.

r.ur it nouiil seem thii' mere legal traucl will nut ilepr

(!.' :iL-tir to impr'e-.iui'iil- :
Mrl.firni v. Frn':r>. 17 llr. a

„.. v, riJh v. .VrrilN. '1 (Jr. TJl, l:«l: and the rnvner standiUL- iiy an

r ' ..hi.i-tinir, iiiiiy preelnde !iiin>M.lf frair ceninp n-iel' I

.-..-. nn ll.e lerii'is .•> payi' i: for iieproviiients :
.'>,iri« v.

i;r. K'.l.

Imprnvemeats made under Mistake of Title - liastliiip iai-
.m.^i.^i,,.

;,- ii!,.T-,t> II. ad Idev 11 I,-;" lul, '
;-i.il;e "f i'H- '".I.! ii"V hcfiiile.

liimeil. an'l the js-isoli makliiL' lle-in and his assign- are enulled t<^
"J||,''/^"

,, lie,, „n the lan,i il-^refm-: li. S. ti. c. 11». .in; Fairrril v. K"i--,„„,„ ,„„,

e-..'/. 27 Or. 44."); MrCnuor . Mcliivilnr. II,.. 47"; \IH-a,llni \.i«ri.-

!r'.(,-,We. --ll r. r. .-.-Jll; •irri,'l: V. S,n,lli. -.ii I' 1'. (). li. MSli
;

-r"l'l'

.->... ' Cliajmnu. 'Jl i;r. r.4ll : .i;;ii,»i. v. tnidwe. II' 1". U. 1 ,':i

;

;'i r. L. .1. ISli; I'hniil. V. .s'f'lH/ir.ft. -J (Viii. Iil4. Hut impr.ivenients

iiiiili' wlih actual kimwii-dye ,,f ihe p,\rani"ni;- inl<> will net he

allnwed under that .\el ; 11 ,mi:iiiiri 1 . Il'll. ^i (Jr. .'H'^ :
.s„iir/, v. (:il,m,i.

'J.'
'•. I'. L'4S; r/ir '•..inniM»ioner« .,/ (,). r. PniJ i. l;.ll. 'Ju' Ont. .\pi,.

I ; and see li ill,r,ni v. lVee«„,nii. •• II'. 'Sin. linprfivr'in.nil- leade aHer

irlicn ennimeneed cnnn^'i iie atheveci r)'<.'!eff.' v. .Ifer'eff .-..'', 'i Oi,l.

">: iirifin V. i;,wi.i„u. .-.:; I. 'r. -i'.'-.

,,«(,;
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By mort-

Bilmve.1 f. r

irif! tst«[i

CONSOLIDATED RULES,

Improvfments mnilt- niidpr nilstakp .if title b.v n perion i.i ,^^
mortgngee. but believing himwlf to be tibsotute owner, are Qilowed
more liberally than iinr)rnTpra>'iitR :unde b.v n mortsnc'^f- knowing that
be is n mortgagee: Varrull v. Hohirttun. 15 Gr. 173.

Improvements mnde \>\ n (unctc's^r from a m'n-lKiicni- uiuLt th
erroneous belief tbat the uiortgaire hnd been diacborK''ii. caTinot h-
clnimed as against the raortgacee : itfuty v. shiic. 14 Out. App. (Vui.

I A hiiabnnd is not entitlefl to be jiaid b.v his wife for Improvement^
made by bim on her lands while in his occupation Till v. Tilt Vj
On.. VA3.

A mortKapee of ii person irmkmg Instinc improvements undf.- iiii-
take of title is ;in " Hssigti." ;ind as such entitled to rhe .-xtent ni !iw
mortgage, lo the h*'iietit of the lien for -^ueh improvements: I/c-

Kihhon '
. Willtami,. J4 Ont. App. 111'.

TenantH in Cuiitinnu are entitled t . rontriimtion from their cl-
lenants f'lr the costs of repairs mndf tn prevent the property from
goinB to ruin: Co. Lit.. 'Jixt b.. fitzherbt-n. N. H.. 127; but not fni

ordinary repairs; f.cigh v. fUrkeson. VJ tj. B. 1'. im : 50 L. T. 124,
Re Jiiiic. Fnrriitgtoa v. ForrfnTer. ISiCt. 2 <"h. 4t>l ; Vurri/ v. i'urr,,.
'jr, f»nt. App. at p. 277: unl.'>s rli' v sulmiif tn U> .-haiirefl with r.'ii'-

and ptoHts: Jb.

'I'lif visht of a tenant in lommon in partirii.Ti pinceeding^ t.i t.^

paid for iuiprovemenis is restricted to .vuch as are made by hini ;tt-, :

the tenancy has commenced in fact: Lnah;/ v. rmcson. 21 Qni. 2'.",.

Where land held in common is sold under a paramocnt morinii;:
mon.-y fspended by one at th.- tenautn in common in permanent itu-

prov.-ments will 1>.- allowed to him in di^trilMinn..^ th'' snrplu- A'.

,t'ooA-'.t Murtgintc. 74 L. T Urj2.

Ti-t.aiit-i ior Life are not entitled w ha rye fni repair.- as auri:-'
the inlHTiiance, however substantial or la>tnig: Lewin. ilth ed., *Ui:

:

R--' Smith. 4 Out. ."IS: ,erf lirf'', Conurnif v. F-nton. ^^^ Ch. D. ."12.

'lor arf ihev .hnrifab!'- with n'pairs : Jii n- Fn-miin, ISVfr 1 Ch, 2^
i;ur liable m anount for permi^-si'-f^ wast» : Pnti'-rson v. Ventral (''

dtln Lwiii ' ').. 2!) Ont. VM.

Tfri'iiits 'St Will.— l:ii[irfivements mad^ Liv a t^oaur at will tann >•

l>e ailo^ved
: Fo-tir v. {.'•nifrion. 5 Or. i;{.' : bur improTements hr.\-i-

on wild Inml t'v a ^.'n. ;<> whom hi" father had promised to giv.- ii !.\

\\;iy of advan'^'-nien'. which he fatl^'! to do, \vpre allowed as again-:
tlip co-heirs of the father: Bieh.i v. Rt^h". xM/^r/j .- Hoy u v. Ffr'/it^
s*^ IS iiT. l',»S

; hut sff Foster V. Emnif-rn'in. nuprn.

t ru-ti'n.—Siihstannal and lai*me pmprovenieiit>:^ itnd repair^- nia^l.

by n rrusi'-.' -m tii» trust properri . m-.. usiinllv allowed To bim B* r,^

V. liovltov. 7 (;r. :'.»: .\fi!f v. Hilt. :i H. L '
'. s2S: ^^mith v. K-/<-

»M(cc/. IX Or. a- p. :J.-.: F. i,'i-f. ffiifif"'. f, \\.^. tJ24 : Et /'

Jantfa. S V,--. ::.',_• r'ti,i/,hrU V. H'.;/*lcr. .' V—. H.M2
; Ihirty r. I)ur,i .-.

1 De O. * .1. ".;ri
: A'tMj? , Urf»-r»f<». k j, R. Kq. t;2.', ttl*:. Repair-

are allowed, •vi'ii in the -ase of nctu. I •'rmi'l Bnut/h v, yrirr. t (J

H'lls.. y2(): niKl m one ^ase
I'ri'-'e, ];2: tint «.'e cnntra. K'
^. }hiri>h<,. 1 Ir. U. Kn. 3H1.

KcccirriM.— \ receiver hSf;

wuliw?it tho iT.'\'i<jii'^ -,iiii-r-i.

.Mer. :.5.

nipv

^. Hr-r

')liver V.

Kidr 51 H
'flur'.

.raprovPBieDUi mai;

^r^-'*;^i5 SS^.^S^IS
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I t,„uinttcc of Lunattc.—A committee hu» bet'O aUow»*il iur unvriA e- *al« MT.

^l,flU^ iiiaile. witliout i>re\ioiiM sanction: A't .S/i'iif, 15 dr. Gls
;
"f^

^^^^^^^^^^
ihun-hiH. 3 Jar. 719.

ifVfortnf Repre«€iitntm:.—An uunutborizfl expemlitui'p by tiu cxecii-

c

iu improving the realty, was ullowed. so fnr iis the value of rlie ri

r,> Liail bwu eiilia.iceU, iiud those interesteil had beuehted by it :

^

/, V V. iliiltht'Wt, 14 Gr. 551, Bui ivh^-re an ndministratrix bad

ipinl and improved :he realry. iu a suit liy her i"r adminiatratiou.

1 iiiiiirovemeuts were diBallowed n« nitainst infaut heirs; but shf

iii.t Lharyed with auy incr*'ns'i' <^f rental in con:!eQuence ot such

m*-i:Ts . lie Brazilt. 11 lir. ::r.;j.
iiiil'i'

I'lticlianer.—A purchaser failing to couiplele his purcbaise is not I'ui-' tia»*-L

.iitirled to bn :ill')wvd fnr iuipr»v.-m''ntH : Rt Y'lijun. 1 Cby. Cli. 5J.

\l 'itfjayet.—'l'be ordinary rule is, that a mortgagee will not be Mort^ame.

.ilh.wf?: lor iniprovements further ilian is proper to keep the prfmises

m iLivsary repair, liut it' buildings are incomplete or ruiiiuus. he

li-.ny rf^implet.' or pull thorn down. ;iiid r-li;iil<!. and tb- rel)uildiii2

!! n-pairuic. niny \m.- d<-mc in An improved manner, and more sub-

-raiuiiilly than bf-f.ire. «" linn rh>' wnrk be d'mp providemly, an-l Ihar

111, I!.w iir »'Xi)fiisive butldiiiir- '•• .M'>^i'ie<l for purposes different from
,(,,,^>. fiir which the former huildinc- were \m»\: fcr the property

wi.-n le^rored might to he of the ';nme nature ns when tlu-- mortcagep

TRfived it: Ki^hpr. Morte.. .'th d.. ><. ITSl. And wbile llie mort-

L'lU't'.' in po'-swsinii iH not nllowed to chaise for lasting improvements

wlii^li lire not reijuisite for the purpose of keeping the properly in

n.ii.'v«{iry repair, he is not. on rhe other hand, chargeabl*' with the

iKrronsed rents and pr^tits winch are ilirecrK- rrncenble to "uch ini-

]>ri>\.n.''nts made Sy him: *r.- .lout-s .,n MnrtL'ti^.:;^', ^. ll'JT.

.Mnrtgngees in posBes.'iioii are entitle«I i<\

iii:'. a« jus"! allowances. Under Hules

u ir: the judgment is necessary to cniibj

:i->'. t'> all'iw siii-ifintifl) improvpmenrs.

-H- alloT.ve<l for necewary .\

irit'., fW;7. no ^{H'cial direc- "

tbi' MitsTi*!'. in 11 proper.!

A .ni'irt^asee in p '^cssio-n

iih iniprovenieiits that ar**

charcf the iuorigace.1 property h

nece^-iarv for its preservation : ""

7onc«. in (ir. !«> . niiless with th'- consent of the parties",

rl.'.l to the trinity of r^^dpnipti.-.n : fcir^w v. Kirhii. .1 Gr. ,5.S7. vi

111 improvements made even ^\uh the nifrt-taator'-i sanction nius! not I'

-.noli is to improv.1 him ont "f his property; Siai>'l'»i \. Hooper,

n\ J4t;: t'wlier. Mortff. s. ^'Xi. But a mortcaee*- iv not hnuud to

.- ' moHi-'aL-or notice h. tore niakmc any reasonable p'Tmnnpnt

prr,'..i,i.>nt: sh'phfrd v. ,f-n>c^. 47 T.. T, »W»4 ; 21 Hi. D. 4fi!t.

U her^ ;i ni<'rtcace*> IS harL"*d witb r-nts. or iiiprov^.i rents.

-11 '-• from his improvements, he 'shoul'i ''ithfr bf nl!i>wed for such

prf-voment'i ; Cnn.stiihl.' v, (iue*t. H (Jr. "ill*' nr ),. .-hfiiild no: U-

[iri-p.! ^ith the rent, or impr.jved rem, ari«in^ th*'r>M r.mi :
Mrfir. >

Mrfir,;'.r. ,'. Ont. 'ilT : IU (". L. .(. 7H : Mvn'^ir V. LindJtn]i. in (',

IT::: r.nqht v. ffjmphrll, ".'I 1.. 'l*. ^'<
: \n<\ <ff r,in-' v. ' r/rr".

I', u. :;7'.t: !•.> nnt. Apt-. :;fJT.

lund ro ,t11m\v tlit> :Wftin! o-^s- ..fi i»'-> .Ma«T*T 1* not oecf«isnril

i,provenieni~. but

lin .ieri'

<lioiild iiniit fhf^ 'il!i

l'.hr.<'.

•i« b.-n.^fi' whii'l! th..

p. 47!*.



N»S

.Seen* if hf

hmv know

ilffert

nilliMilltini;

to rtid«ii))>

tior vntiUHl
t-i M iiii-

|iri

L'UN»UL1DATEU RL'LK^.

A i>t?iNiJii nlio liiui h'.iKi ftfii imrcliHwl iiiiiUt h iioMfi "f •>.
'

>

tuorlgBB*^- uotwiUitUDding the loie wiih h«ld invalid, wof i lon

luiprovemetitt lund^ liy hmi at far n» tbt^y eokaaovd rln- va' -j- of i

lin.iierty. and na* nut restricted to sucii improvenifiit.'. '• .» iim

KiiKV m itOM^Mion would have been entitled to makf. kno ug tu

self 10 be a mortgagee: Carroll v. Robirtaon. 15 (ir. 17^, ami
i/ct-arcH V, Framr. 17 (Jr. .ViT ; Davy v. Wwroiif. 1 L>p <;. & .1.

">

Itiit wUffi- a purctiafter from a mortgajipe. who had ohtained n fi-'

fyf forwlo^tin-, >vhi''h wiis d-^fn-iivf owing to then' heme outflHti.ii

olaiDi". wliicb were not tor*T!oHiMl, fnt^T'-d. nnd made improveiu'*'

having iioiKv of rhf outstanding' title. bucU impmvementH wer-'

nllowed ai iii:«in!»t tlin unforerUw'l nnrti'-s: Ituttell >. Rowfin".

<»nt. App. 'l-'i". ; nnd wee liumnnrA v. Hcr)\». li:! i;r. 4rat.

Hut wlifFi' the mortgagor retensfd \i\* •luity tyf reiiempii'tH, t

two monthji afterwHrds the niortpug*"- iiKr*-^! to rR-otn.-y. tijioti li.'

rei'Hi't I'l-iiicipal Hiid iiiieresr. and nil mvi^ of iinprovenienis mad"
hiiii. on )i \-\\\ \-' rrii.-..iii. tl^' ii;ort^':ik't'>' "-,!> li.-Iil e!itill<Hl to ri'Ci.

for all permanent iniprovenieuts. nllhoiigli the fatnte niipht not li

l.e.'i iiicreawfl in \aliie tri nn nijionnt e-mnl ro rh'- -^iiin ''xp>iin

lir'.thrrton v. Hrtfiprtvfjtvti. '^\ (ir, \H1.

What Improvements All
'

iiii: p']ri.n...s 1- li i.iTiiiiii.-'tii

S. O. I - HV. s. '.I CJ' : Rohi>i

AtitT suit rommoin
ht' allowfHl, lire "iirh

t'oveiiiini

Id iia> (or

imprnvf

tion : HawH \. CaithioH. Lt» (ir

2 (Mit. ;*">!*.

id.—The clpariiip of linid foi 1:1::^

niproM'inent under Tin fh.iii 1 \i-t: \l

' V. ri':knu,g. 44 1'. C. l». B. •Xil.

I, ihe oiilv iniprovenieuts wbirh chu ordiicir

iflvc the pf^mispK from detori"

ol^i and *ee (/'.'fTrf- v. Mri'of^r

Iriislces with powpr to invesi in th.>

ali'nved for er*'<-tinB u new I'lul'imt:

htained rlierehy : Uo Hend'T'H'H.

A i-f-i'T canU'it I

mriit-i. which will l>

i:t (ir. ::*i:i: l*i (ir

powrTin-r l.iin so t..

ir-'h«se of rf;il eslH

vluTf an i i.rt-!iso-!

j:t (ir. 4.'..

jikf ;i li'fts.. ivitli « '•o\fiijnii ti; pa> f-T iniprc.

bindinc on his sucre««or : Kirkr'i'rtrk v. Lu"!''

17: unless tli'Te bf itmu- stntuior> provision ].

Coats, and other £xi

Murttjagti-.—X uiortgfiff"- i-. enfltlci! to cliiirj.' aeiiinsi thr <- ii

the c'osts of defending tfe'' title fo the moi tifnp*d estate, fo: tj,,'

henelii i.t' fill parties inrere^to'l in the e(piity of rfdemption : ;Uid ii -'

the fosi- of iiroCf-filniK' taken i.i perfect hi* security. *'.fl.. thp eo-T-

of an eftoitnble mnrtjacee of iiivtM;ijiatinir the title for the piirp^"-'

ot preiiiirins ;i le-rnl ntortenr . nnil t!ie .-ost' ^^f prepiiring suph 1>'-m:

trortEJiE.' ar^ re*-.<v«»rah|4^ : \afi')nn\ Prnvt Bunk v. fiampst, ftJ! I.. 'I'.

ft" :
.".4 1.. T. «!« :il Ch. I>. .V**.' ; nNo the ro>*t< of mi notion hroiii:ii'

.liranist n -nn-ty of the nioriirni: !
: Stirh'< v. X-'hhi,. W I,. T. -"-'.

hNo, covt-.^ uf a suit ?o rt'deetii, bi'itijhi by a .sll^ser]llent ini-unihriun':.

nn-l diwiii'ised : }trKinnnn v. Avdrrxon. 17 Gr. R3fi : !« 'ir, fi**4 : ^T
not the in>i- of defending h"* "^'^ nrle ro the niorriBas". unless tho-.-

interesteHi in I'tv i-tjiiity of rei1.>mption had lom^urred in. or ns-i*te.!,

tv.- liriirntion : Parker v. UViifrHw. .lohn. 1 .'{:'.
. <u.t yd ihe co«t-^ of an

nr -iiiccessful htica'ion undert.tfeen by him with^nt the ooncurrence of

1; mortcncor : Wr}h \. Thr Tni^t nvd Lnnn f'f.. It r>nt. I'O.

\\lierr " r; rr^jneef is h solicit or and tflkes leeai procecditiL-- r

pp-tcT- .. f"' "^''T thr niortenffo ilnhi. he is nor, upon n-deinption,



]'l!il(KKl)lX<iS OX UEFKUK.VKS To MASTKltS, IIKITUIKKS, ^|);-

,„, I i„ i.bargi' llif m.irtjngor wiUi lu iir.)lit .c,si>; Hi U«i/i.. j;i«ulo667

n II II ITli- 'K L. T. B74; bat only hi> i"»l» "in of |iu<k'l Slum

/«-Aur"*. i«ll. - '-'I". :!IC1: "I I- ''' -"'; ""'I ''''•' ' «")''""

II 111. 1>. :>:;»: >R! L- T. U'.'; but whir.' ibe i.riiCT'nliu(« arv i^vk™

hv liU Dartupr. the InltHr iiioy r«'""r il«- pr rl'"" "' ""'I' 1""'"

,;„,- ... whuh ho i« .-..litif.!: «, ;< ('., /•i.Jo ^. (''.<«. i;';'.'' '
i'

r.-i Kr Kr,IW. '.« I.. T. J"ur. ll«l: md i'vi v. ll-,.,««- W.i< ..
-i.

.

i','1 1 Ob. -IS; hut a «ollciii>r Tui>rti:ngf'> '-annot rei'it\''V pii.tit <i.-i-

• 111,, t til*. 'luirutU'ir t»-<nu'^." h.> lUo rn-t-i n* ^"Moit .r l''ir hw ...-

i.'.,r8ni!.v »bo i» not » ,„licit..l- K. fl- 'I, W.lVrl . /.'"'./. IV...,

1 I L. lai: tiT I.. !' "'W.

Ir hfl« bwn bold thai a -olicit.'r nmn ^.tij..*.. i- :> 'i-ii-^i... is n-t

.iinll..<l In prolil I'.nts .if '"119 br.'\nbt l.y liini in n^fliiHl '•! ih..

ii.'nru-."! ,' rty .-W.,/., v. r..:,..,.. •.".. ,.. T. . .. ><.»';•'';- ^
S ICM; .-. W. R. 741 but i...' .n.nlm. A'. ;i.,...|/./»..». 'Ji < h. 1 >. .44

-.i 1.. T. iiat.

\ .n..-naiil t.. inu l.r..tn ..'-'- ' .i ' li.ilur i!i..i IK:!!.-.-' '- i"'! »'

.,iH,n ;i- an attonipt m .i-f '.- riehr .if rn.lcniiiti.n' -v f.".''- '

Ill Kt imtlilh. .Ml I t. I^il. II «ii- -aiil li.\ I'.ii ..11. 1...I
.

'!i:l' "i^.l

;,.,-.Tl..>iire :i. ti.m " ih.' ni..i-iL*air..r iiiu-i I'.i'. nil ll_ ^i^ "'..'''

,,r'i;:li:»v. iiu'lu'lillK lh.i>.- l-ayil.!.- I'.\- '!. hilt.T to 1.1- -.!l. it.'.

'III., uiorrgatsw. may als.i 'n- llilo^v..l .lit. .'xii..ii~.'- n.*-. 'ii't ..I'.'i-
'

I
unit ihi. piiiThase in..i!....' Ki^h.-r. M..ru.. .Vh ..1. 1.^.- lui.l- '

il-.. Ill,, i-.i-ts ..f an nl. .niv.. >,;, nli..|-.. ii li.i« fMllvii il.n.iiiil. ni-li..ui

.
, .i,,f,iiilt ..f til.. iu..i-i.:ii-.- l-n.r .. ;,....-. .-11 i-h. 1' '- ";".!

!

I'l But hi", la not enriti..! lo a .nniiiii>..-ii.n ..ii a ^a|. .. i.l.lni'.n i..

;|",.',r..t«. .-von th.iush h.. ha- .tir"'." •.! ''•" '"
:

'•'"" ^ llifikn. 'J I'll,

p. U^: Hroii'l V. .V.'f.. '.t .liir. N. S. SS5.

U h.T.. 11 n,..risai:(.,. hail nia.l.. a «al.. ..l par' "f 'li
>
i"il- I'm I*''""'

I
..

-i.- ..iiiipli-ltly .-arti...! nut f.iunii auoth-T piir|.ba.-or .ii rlit. hi'ttor

,',.,;,.,'.'
., ,,„viii.-i.t ..' .' j'«ii:no^ "1 *h.. riLilitv ..f 't... lirst j.iir(ha«.r.

hiuLtain a r.-l i'l"..' c «. «.i« all..w...l in ih- iii..rt2iii:.' a...'..iiiii

/,„„., V 7'. .(', .'' .'..<'> '";... s <>• '- H ''--'

\ iii.irlBap-i- 11- als.. ..niill...l ti. th.. ..isp..n«os nf takMiL- aiul h..l.linB
.

...i. ...

,,„sM~sion of a ship. iLlvorlisiiii; il lor -al.-. anil iii-iirar.. .-s i I'''*™',;;,';,';,''

^. .s.iani.ja. 7 Ch. 11. I"'*

\MiiT.. ihi- ia..ri;-.:.. ".. |.r..i 1.1.'- a iii..tti;.ii»-.- may rm..M'i- a i-aii-

missioii tor r..|i-«ini: niit.~ li.l.l a.- ..llunral f. il" liinrtBae", but n.it

nnl.^s 11,.. ni.i,... ar.. ii.liiall. i-.-n.-ua-l. .. ,.li thimitb tli.' iii..rti:ai:.ir las

lia.l all thi. tiaii- 1..- .I'.iilil ban- bn'l- bail th.-y las'l. r™i.«i" Hint

„./( V. Viikrrt,. i-A 1. r. iii|
;
also l«.iiiis..s al

1,1 al th.. liiii.- ..r 111.' iilLinis.. .M..-1-. .b.. s.-air

,lianii-l..r: (;.i.-./o.. r '•
.

1/ili.r.,. i' ' Int. :'•''

I,,. „,„„ .,.;,|..,1 . 'vr.s.- I... ...-s.aial ir,. il.lr in ....ll.'.l.li^ -.I'*.

Ho.athm V. Il:.k,,,.f 1 ViTli. .Il'; l.,„:i.f«!l. •.. '•"""
V' i. ,-.-

111.-,; i;»J/r..„ V. ».i'" '. :'. Alk. .-.1^ /..lid > /.'"". t M. .V ^- -"'
: ..-"a-

u,.i i....n if lu- I,.,:, -ii; ;iat.-' i-i it mili ih.. .i.i.rli;..-.

/;.i,...i -1 -Vtk. 1-11; /(."••" 1- Ihirth,,. I.. K. -2 K.|. T.x'.i

.,.,(.(..,.. '.I \>s. J7I. Hut lb.. ni.irtitaBi... is rtitill.<l t..

i..r an airi-nr. nr LailiH. I'.ilUvaiii:! r-nt. .vIlt.-- tho |,r..i>.T'y i- ..f .iicl,

1 .li;ii-..-t.-i- that .1 ini.l.'i.i ..1-11.1-. .-Iios.' tiin

( ,.,.„. 11.../. /.'./rai.i. Ill

l.[ ....iiimiswion- airr.s.il

ify Is of a stt^.aila. !vi

l...ts,l"i

.V— .' 1"*'

I'l-iiieh V. i.ut 11.8
^

11 allowaniip ; - .

1 1- ..I

Hill...

111.. an
|i



h«4

ir) ll
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tinuianiv.—
alneucu ot a

i-taie: liilla,,!

CONSOLlUAXtl) 11LLI..S.

Xuuf paid (.ir linuijinc.. I.j n uiurnojn! ciuuct, iu i

!*I-t^'ml . oriufr, lj« (,biirjeii aifnUiitt lb.-
U.ii-ii«,;t/,. : J. i li. laT ; Uru«k

muriutiu

K. 4111
; l)ol„<,„ V. iunj, S lla. :;1U; «».«» V. ttohirli^H. 1 Chv (

..: 1.. L. L. L. J, ua; but .i-i- »vlii,hfivld v. /.wIhooi/. 11 W. li :,.Hut III lln, co.e „1 II tiuntei'. auili jinyiueutu mar li» aJloirml, wlllu,
any fspiwn ,tlpulati..L t.> tliai .ffrct In tU.- Imlnimeiit crwitlhi: t;
irusl

; Hir„ii V. .Uultmi. U'l' Or. ^711.

Hliere a «iil>mHiui>ut accouiii I- (Jirwteil
paid for liiMUrauce aluce tbt* lust att-nndt.
ill-ad of jii.li nili'wniK •>. iiitlnnii n
Vaicutt. Li Or. m^.

Ci> h.1 rnlicn. Hum» pniiK-i

niiij lui alloweil unilor t

sia-." d'lv.tiiili. Il'llinii,

I I rii.r IttcamlniHnf.—x njoituas".. pn.iiiii! .jiv prim- iucuiiiliraiic-
11 ••ntiil..d ti> I .nrr ilip nniouiu juij, and int.T.«t rni tlie prin
cllml. at till- nils In iii« onn ui.,rtgage. tind .a- tli- liit,.r»,i »n.|
co»t». at th- iHi-iil inl.>: .I/--I;,;./, , v, «,<(,„. s c. |.. .i j..^ .

„„,| „.,.
liitr, V. SI. .h.hi,. ill (if. X-,. Ii,„ ,, „.„„,„ ,1, ,|„|„„' III ^,|
piiiweiuiion pn.vMis nil In.ninl.raiuva, u nut emltl»51 t.i l„i ailoiv...!
tiiolvf.ir. unless li.. miIiiuUx i-, ,i,.,„i,„t f.ir an ,H-enl.nlimi ri-lit Itir,,
V. Uenurdi. ]J C. L. J. L'ni.

T""''V V.ll»(.,,. ,/nJ P,,..,„„l ll.,,

..«i.li
<•'"''• "" a?aiii.t tl,.. Ii..l,..||r

.-.
'/, I. t., anil aL'fi>imtanr«. nipT.. 11.....1

'* Iptrnl t'spi-iiiHi f,f (;.rryini
.»illlT>.

*0 * s. :;:i7
: .l/i-.Von

i/r/i-cr. a .Mnd. :;t.-.

/fl/ir- 1.—Ti!]-i...~ iin' ."iiriij.'.l to |-

lli'lari"-. til.. I'Xpenw of luniilT.. -iinvyor.
ooiinnl.v t»niployt^d. and also the nrt'PN*iir,\

111.- trust into .If.., I : WiHin,,,,, v. Win,,',
ra \. Jo,,,--

I I'n-k. .W7; «.„,/,.,,„„

'InisteM are tilsr, (.ntitl..i f. 1... al].,iv..,l tli. .v.-ts pai.l 10 til., r. |.iv
s..ntniive3 of a .l..,pas(.d tnisu..' properl.v in.'urip.l hy tho iatt..! in
refeimw to tiip trust: alio tli.- .'.i.ts iniiirrHil l,y ti,..n, „„ |,„ii|..
apiiointH to ihr. trust, of esan.iiiin: int.. ili.. atnt'.. of tlio tmsr i.r.r.
pert.v. til., rali.lity ..f tl,,. |„„v,.r mi.l..r 'vl;i.!, tl,,.,. v.vr,. n p..ini I

aii.l tlie ™sts paid .it lii,. don t i|,p pon.r i,, mnltini: tiip'a,,. ,ini'
mi-nt: Har,;,, v. lilhr,; :.7 I,, 'l'. Jtltl ; as t., nliai ..sp..,-,.. ', „.

under til. li.-inl ..f
•• testatn.-niniy .>x;i..ns.,s "

: s..,. /,*, ri,„,„ti- imHi .
(*ii. INU: lii' TrcflnMrp. IIMmi, n'ch. ins.

So al5.i a trustee is entitled to Lave liis r.,sts out of tile tnt-i
estate ev..n tlioufli iiy re;i-..n of siii„..,,,i,.nt ..vents tile trust I) "i,,-
ininlid: hi U, lIoMcn. Jit g. li. l>. 4a.

Kornieily a trustH.aotiiii: a- s,,|ieit„r for liiiiiself in any nrtu.n »;,.
only i'ntltl.-,l t.. e..sts nn.l exp.'iis..s ...u of p.ick..t. properly in.-titf..<l

ilo;r, V. F,„,r,l. -.1. .My. 4 Cr. J,",. .Ill: R.,lJ«,o„ V, />e((. '2 \V. Js T.
J.ea.l. (.'a. Km, -IM: itr r,jrgclli4. tjo (;h. I ». IIHI : 114 cji, II. r,7.-, : .v.

I.. I". 1117: unless t!i,'re were a spetial j.o-iv..;, i., ,.|,ar{re f,,r professional
«ervlf.>s: It, sl,r,-,i;„„l W Kenv. XV*: i;o..r, V. h;„„;t ,„prit : Kr
\\ ticl,,\ n Ileav. oiU): l.ut even tlieti. no cliarg., .-oul.l l„. alion-e.I for
doing professionally, anytluiiL- that h„ m.nl.l Imv.. i.e..n bound to .lo

liir.self. if n..t ;i -..li.ttoi- : J/,i,l,i„ y. Ihitf,.,,, 'Js Heav. ;to."
: If, f'l,<if,i,J, .

1:7 I'll. P. .\-s4
:

.".] I,. T. .4S: and wiini lie tNiuId not cliarg.. for i.ro-
fessioually liiinseli. lie could not r.'.,.,vet f.tr. if d.me ijy a i.artner
thouirii not a trustee: chngtopht.n v. ll /.ifc. Ill Heav. .v_';t: rollh,^ v.

Caret;. - Beav. llis : Imt tlie partner iiiiL'Iif i-.s.o.t jinv i.art ..f sii,-li

eosts to iiljieli li.- \va> eiititl..! for ills .,imi li...ietit : flnH- v. r,i,-t,„i. 7
.Inr. N. S. 441 :

11 \V. R. T,i',\
: hut wliere a s,>lj.,itnr trustee was one of

s..veral trnst..es. titid a.'ti-.l f.-r tli.ni. lie tniirht ri-.-over profit eosts
:iL-:ilnst the trust estate. The ml.' .,11 this point was ini.l down in

Mi li
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t ladvck V. t'iiitr. 1 Miic. iSl (J. Ut^ : IT 8>m. 41, > >;t., tlmt nli"u> ii Rnlt M7
-iiiK'itnr (ur uljt tiruu n|i|>t'iii'!i in ii "iiic cu l>>:>baU of biiu«^lt kud u (.u-

iruslitf, uud tile e]L|>tflihe lJU^ imt tliuifljj- bt-eu lucit-aiwU, ibi'ii lliv m.ii-
,v'.i*r* «

ciiui- (ur bis tirm. a» tbt* liisv luuy lit- ', Im etititlwl to tU*' UMial lull r,,^--

iu>ts: sve Hv Uuoilu. \S'Xi. 1 f'U. iit ii. I.'IM : /„ ,-* Barbn-. Uun/i"^ v.

t iiiicjme, M Cb. l>. 77: .m L. T. N^J ; /,', 'i/,.,,/,., IVJI. J i U. iltui; iJ-i

I4.
1'. *'<oi; but thin rule wsh buIU intr tu i -.touU 10 iiri>tVic-i<'tmt or-rviivM

ri-mlfr«U by a HoIicitDi- tiuntee to tin- trust twtni.- uut ol' *.'ourt : U'
U illiam*, -i U. L. H. ^*\. 'itiouifb lUu lule no laid duwa lia^ been if-
iiueLtly regriftted and its iiit(|iriety nneatiuiied. aud it wuh bfiil thai ii

^liiiuld not he "Xteiid''d. it was uevn rlieleit» tvtnMiitbiKl : Uv Coi-^'liii..

[A L'h. U. tl7r.; .V. L. T, HI*; /fr n-.J;,. »«/*r« .- /{> l/i.iHm .s. »< t

/'i/'P (.'«., Itl Out. 2Slt; «.'»• ttUit Ur Ht\oi.. 1!) C, I.. T. 74: mid itw

lirmciijle applied to rouiwel (eeN, uliiTf- il. -DlR'itnr tiii>tiH \v«s also

muuwl In the case: .Stra<han v. ttiitlnii. 1. 1'. It. lit): Imi mm I^mvIh,

lub ed.. a<»(t: JJ(iM«o« V. Waime. J Ma<ii. ><•. S^p al.-<t W< /^i^^ »(«, 4;J

(.'b. I>. •'>!', and a coll>>otion of tbe autburitieM in 'JO L'. L. .1. Jib. Tb*-

protit t*o»U of prutV-sioual scrvKi'a wliicli cmild uot I*.: recov«re<l

mtainiit the c. n. t.. or out of tb<' trum estaiv, luigUi Ir- rfiovfrablf

Lv tbe truatee ugaiiist a tliiid puiiy : V<jluinal i'lu/it L'u. \. Vaintiun.

Si <ir. :>4»: Miiybti, v. liiull. i't Gr. (MH ; i^t Dvnaldnon. Z~ Cb.
U. iVW : 31 L. T. tj--: IJUt -»•« A'- C'or*tJ(M, t'lKton v, A,itt.'f*, ^ii

< )i. D. ItiU; M L'h. D. 07.'.: .m I.. T. HiT : ai.d SJ L. T. .I^ur. I'JMi;

1^; r. L. J. Ht;.

It must be rcluruibiTt'il, buWi-viT. tliat tb*- tJligln'ii Ca»i'> uii ihi-

I".iiic are all fouudetl on the pviucipl-' mat lui'itnlini: ti» Ki i;li'li r«i\\

11 tmi'tce in luil to be allowed to ui.ilu- any prolit uui oi' ili.' tru>i.

aii'l it entitled to do coiuicnHatini, i,,v lil^ s<ivires : >••< jw r l^tinl

Hiiili.rley in (7«cit v. Varhn, 7 Jur. N. S. 141, allbui^-U in !/( ly/n »

y. Itii'll. IM (Jr. ri'W. Siinijrpf. I'.. \va> i.l' 'Hiinion that nw iiiipiirt-

utu <-iiiisiderntion in ilis:ill<i^^ iiiu: '<nr|i cMsts is the r'HioAal ol' the

t)<iii]>lati<)n tu uiuieces>ai'> litii.'atii>!i. linn iai tin' Kii(;liMb

(!i-t-v (in the right of soiifitor tru'iei'^ t.i imsis should lie tolloAxt-d,

it'cMis oi>en to some <iiie«innj. having r.'i.'ard to the difference in the

kiw lit' Ont, at* to a iru-'li'e's riiibt tt> i Miii|i.'iisatinn tof his s.i-\ i.e.-

:

M-p K. S. O. c. IL".). ». 40: fff Lerkw. :!il C. L. J. KJH.

I'bi' rule which denied a profesKiouai tnisie" tlie ri^lit to diar;;!* 1 K.i lii ,

fi>i' in-ofessional services rendered to the trust e^tntf. li:i.» nnn-f.iviM '' " -'

uinv I II iiinterinlly nioditifd h\ 'i Kd. vii.. c. 7. s. "7, wiien-hy it i*

in'oviiled that: " Where a Imrrister or solicitor if trustee or an exi'cu-

tor nr iidiiiiiiisrratnr. and ha« r'^nd'-re'I iirofessinnal fervici's to the

i.»iiiii'. if-jard may lie had in makina tli" said allonanre ((.'.. ihe

aliunaiice of compensatiou for serviicsi tu su.-h ciiruiiisiai;! >. and
,inii lUluwanci- shall \»- iii' r.nx'd by >uih aniunnt as ib,. Conit. -huhf.

Mutter or Reft'rvr may i-onsidfr to Ik? fair aud Ma^oiiabli* in r.'*|iiii

of siu-h professional servii fs : provided that noihiiig in ibis section

-Imll affect pemiing litigation." This section is an addition to s. -iS.

lull liie wonU ill italics nould -ef>m to indicate that it is ini'Midi-d also

to extend tbe provisions of 9. 411.

"Ibe rule laid down in t'nul'jck \. I'lf 1 i\- to trust. 'es. ha> ln'.'n Snluitoi

held not to extend to soli.iior mortgagees: He Duuiiij. Uibhcrt v. """'-a-e'

l.to^/il. 1S•.»;^. 1 C'h. VJM; tl^ L. T. VJH. and a solicitor morigagft'

Is not entitled as against the mortgagor to profit costs of a red.>mp-

linn action, or other ppx^e-dings, in which be appears in person;
l.iit onlv to costs out of ]n>(ket

;
Sti,„c v. l.icKori'<li. IWH. 1! (.'Ii, JJIkJ ;

114 1.. T. 79; Re Wallis. •2:> g. H. 1». UO: (',2 I.. T. i;74: nor is he
'Mintled to coBts for acting as airi'iii for ii... niiirt;;a;;i'r in ruiUviiii;:
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tee ;ind

t'v [nistfi',

how far re-

criventblf.

tbe lyiits uf the murigagtU proijeriy : l-Ji,,^ v. \i'i,nn-Machemif:. ISW.
I » li. lilS; (»J> L. T. S:i3: though where the business is done by a
firm, of which the solicitor murtgugct' is a partnt'i. the other ra»'m-
t>ers ui' ibe hrm are euritled to recner their proi>ortiou of the cosu;
liv Uoody, Hibbtrt v. Lluyd, aupra ; ami if by arraugemebt with th^
t:;--rtgnt:et' soliritor they nvf t'uritlt'.i to all costs, semble, they may
recover iliem in lull: Ite lioilit, IHi L. T. Jour. iy!>.

Where costs bad bocu taxed and allowfd to tin- aolicitcn^* ol i\u
fxccutor in an admiiiistruriou ai-tiou, it was held that the Gjiirt
had no juri-sdictiuM. on an interlocutory uppli* iition in tliat attini,,
to compel tlu> f.\ecutor to account for and refund a share of tbe pro-
fit costs, to utiich. under a secret arrangement with the solicitor-,
he was oniitled; but ihut a new action would have to be brought ij
conipei hi. ta account therefor: lie Thorpe. 18U1. 2 Ch. 3G(i- tU L
T. 554.

Kven ihou;;h a wil! .iii|,uut'r« a tvuste.- to charge for his pro-
fessional servicer, still, iti ilu' al'.si'ini' i>f express power to dn -
trustees or execu'i.rs < anuor settle tbe amount payable out of the
estate for sui h sorvKvs to one of themselves, so as to bind the
cvKtui que trust and pieeUule him from the right to have such cost>
taxed if he <l*^ires it: lie FmIi, ]>SU3, L> <Jh. 41^; (Jit L. T. 2^3.

\\ here an executor and trustee is authorized by will to charge the
estate lor his professional services as solicitor, that right is in th--

nature of a legacy, and cannot be asserletl in competition with
credUnrs: If, White. I^IIS. 1 Ch. 2!)7 : 2 i'h. 217: 77 I,. T. 7!t.'t : 7S 1

T. Tt'i; std vide H. S. O. c. 129. s. 40; narriio» v. I'attcrnon 11 Gr
Hij. lliJ.

A reluming fe,' paid by trustees to their solit-itor in an adn.iii-
istration suit, may l>e allowed under certain circumstances: see C/iJ«-
holm V. Barnard. 1" (Jr. 47!i

: and see Hayes v. Uayet, 29 Gr. 1*0:
but they are not entitiod to any allowance for gnituitous aervic--^
of an agent: Chuh*)lm v. Barnard, m Gr. 47i».

Costs paid by an executor. a<iniinistrator. or trustee, to his soiici

tor. in respect of business of the trust estate, m^y be alloweu. l.ut

the MiLvftT shouM examine the bill, and without strictly taxing' t.

shfrtihl moderate it. tiy iledurtine such charge*, if any. as are impro-
per; Mrfnrgtir V. AlrKitinan, IT Gr. 'i'2'i : Hayes v. Hayes, 26 Gr. W;
and where the costs have been paid out of the trust estate, and
boiiti fi.lr received by the s'.licitnr wiihoiit notice of any breach of
trust on his client's part, he cannot be rande to refund the costs
so received to the estnte. t-ven thonch it should turn out that the
rnistee has disentiilrd htnis*'lf to eet the costs out of the estate
//f Blundcll. ntun:!<U v, Blundell. oS ),. T. 'X::\ :ind se^ Br»/i«uV„ v
Williams, lWIt4. :[ Ch. :«."".. 71 L. T. 77.

A personal represontalive is not liable to pay costs incurred by ;i

benehcinry in reference to the estate, and for its protection, hefor.

the crant of proivite. or letters of administration: Re Watson I'.t n
It. ]>. 2:i4: r.7 I.. T. 21ft.

Trustees" exppnsps are a lieu in)oii the trust estate, and hfiv.

priority to [he costs of suit: \ff,n,-<i.v v. Mnrm>ni. 7 I). M. & G. 214:
2 S. ^V (;. -tlH. <hunit V. Tni/lor. 2 Ma. 4i:i: FIufjheH V. Rfes. 10 I*. H.
:\in

: unles-.^ the payments are not 'Strictly autliorized. and the estar.'

is insuHicif!!! : l,';hi.si.u v, Silln,. ::ii \'.r-:,v. .VJ(t
, or they hnv,- misc'iTi-

dncted rl). ;'i-'lv.'s
: U.,h, v Sl,.nru.l. ]] W

,
]\, ;;r>t;
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A persoDal representative is eutitl«d to be i\L-ouped out of the Rule 66T.

^^-u^u iiiiy covtb lie may be put lu, ur incur, uuliout impropriety
ui* Lt'iiud, iu cuuoection with the estate; and lie in entitled to uet-ottt

aj;;iiii.<i; [be cluims ot next ot kin ur uitiPi- ln-ueticianes. cuai^ of

ail iiusuctesstul litigation, winch they biiVf beyii onU-it'd tn pav tiim :

He Joiwd, 1S»7, 2 Ch. IIH); TO L. T. 4:^.

Jnst Allowance!.—Several of tiie mutters uUuli may be allowed Iim ,ill.r.\.

uiiiler tiie head of "just allowances" lune iiireit!l> bet'n discus'sed '""
in ;ljf iirecediiiy notes to this Au/c.

Sll'j":tiiii:ts tti Ijsvculijrs. and Tiuntte^^.' L,'oiiiprii*„tion for cafe, ' ti i.en-)-

jjanis. mid trouble, may be allowed by the Master to trustees under ''"'' ^'

aijy ilei'd, soitlemenl, or will: or to any .Jtlier irui-t^f, howL-ver iheti'.'',^','^',

"

tiiist is cnuted ; and to executors, and aduiiuistrators ; and to any
jruanliau appuinted by any Court : or to any t*'stanuiitarv guardian:
K. S. O. c. ll-J, ss. 4U-4J: He C'^ni.itssiuxi.rx of foboury. 1^2 Gr. 3TT :

Itf Toronto Harbour VommiHsioium. "JS Gr. I'jo. The Act is retro-

siiective: Thompnon v. Freeman. Vt (ir. ;iS4 ; Mcilillun v. McMiHuii,
Jl Gr. oti'J; Ziminerman v. H'Wcgj. ou C L. J, tJSS. I'lie Surrogate
Jiulge has also power to allow compeusatiou to trusttes under will?'.

ai.d to executory, and administrators: It, S. O. c. Ill), s. 4^1 : and he
liiay now allow compensation to professional trustees for sen-ices

rewlered by tliein to the trust estate as barristers and solicitors: see

o b'Ai. vii.. c. 7, s, liT. But where an action is pending in the High
LV-i:rt for the adnimistration of au estate, it is improper for the
Surrogate Judge to interfere by ordering the allowance of conipen-
satioii to the executors, or trustees: JdcLtnnan v. Uc-icartl, tl Gr.
JTli: t'umtTon v. Bethunc, 15 Gr. 4S<J. And the Master is bound
to e.voreise his Own discretiou as to the compensation to be allowed.

TfL'ardless of any order of a Surrogate Judge made under such eir

Liimstnuces: Biggar v. Dickson, l.j Gr. "Jiia.

A pei-son acQuiring lands under t.-ircumstaaces which constitute
iiim a constructive trustee thereof for another, is entitled to be
reuniiped his purchase money, and the lasting improvements made
by him to the amount which the value of the property has l)een
therttjy enhanced: Rowley v. (iiiiiuvtr, IN'.tT, 'J. Cb. SfW; 77 L. T.

A trustee does not lose his right to compeiisaiioii. where part of
tlie trust fund has been lost under circumstances for which he is

nut re-'-ponsible, as. for instance, where the loss was occasioned by
the fraud of a properly selected agent to whom he bad entrusted
it

; Jobnon V. Fainter, 189^, 1 Uh. 71 ; 07 L. T. 797.

A trustee of municipal debentures issued in aid of a railway, who
iindls them in trust, to he handed to the company in a certain eveni,
IS .ntitled to compensation, and has a Hen on the debentures therc-
:iir: ffc TiWjiibur'jIi, L. Erie d- /'. l\'y. Co.. L'4 Oni. App. 378.

-No tixed rule can be laid down as to the aniount of compensation
j;,, ji^.,,

I'Npor to be nllowed, as it must necessarily depend on the circum- nilv ,i« t<i

str.uees of enc li case: see itohinHoii v. I'ett. 'J \V. & T, L. C. Eq. !*'""""f "'

214. Usually the amount is tixed by a pereeniage on the amount
tj,'!),'''*""

of money passing iliroush the hands of the tru^^tee. or executor. In
sinie rases five per cent, has been allowed: B'il<l v, Thompion. 17
(Ji. i:>4: McUnniiri v. Ihi'.inl. '.^ r,\-. 178: Chi-'liolm v. tS-ini.tra.

!-' Gr. 47U; R-- Biit. Wri.jht \ ^Vliitr. •) V. li. 447; R. ntmhu,. 11

J. A.—57



i M

:$-

'

898

KuU 667.

rsually a
)>«rceiiia§ce

oil rectiptB
niid

payiiieiilB.

Dut u luuiii

Ruiii may
Iw ftlloved.

A ulidiii;:

wale
8Ui;Mtsted.

Allowance
of pert'ent-

aue on in-

vt;«tnient8

and rein-

veotinents

disai'-

proved

.

Ltjiauies

Uiveii 10

exc'iitors

as fom-
jieiisation.

fuNSULIDATED RULES.

iiitun V. Londuu, df., Trust to., 7 O. L. it. MS. But tUis mav .n

some cases be moie. iiuil iu some less, tUau au adequate compeu»iUiuL,

lu Tonanvt v. Vhtivctt, 12 Or. -lU", four per ceut. was allowed: 11:11

m ^t^itian V. AlvAlillan, Jl Gr. attl, two aud a-balf per ccut. u:i>

alluued. 'J'ln' ^.la^ier may, iuislead of a perc-eutage, allow a hiu^i,

num, but ouij" i.u propel" evideute as to the services reudered :
ft(iii..i,,.

V. titiimuH, i> I'. 11. ulii>; Dtnuun v. Dtnuon, 17 Gr. iJOO. lu tiiiui;

coDipeusuiou. ii bii^ beeu suggested that it would be proper to udopi

a slidiug siale. similar iu pnueiple lo that ou which the poundaf.'

of Sheriffs is lixed ; ace observatious of Spiagge, V.C, iu Thvnui^'ja

V. Frecii.au. lo Ur. at p. a»T. In That case, the estate amoiiiil._d

to nearly ^aou.OOO, and hve per ceut. on the amouuts disburstd.

which i.iciuded iu\ fatmeuts, and rein vestmeats, made ia the uuuix'

of tifieen years, was considered excessive; and ou appeal, the ullu\\-

ante was reduced to live per cent, on investmenis of sums ut S='i'"i.

and ihiee per ct-ut. on iuvestments over that amount.

But iu a later case it was considered vicious iu priuciple, to allui^

any commission on inveatme'its, or reiuvestnieuts, on the ground

that it ottered an inducement to trustees to be constantly, and uii-

necessarily, calling in and charging the investmeuts : Re JivrktlL.'/^

TraHts, S P. li. I'M; followed iu He \yilliaiu!>, 4 O. L. R. 501. .\n

commission should be allowed for merely receiviug the imst esuii.-

until it has also been duly accounted iur : lb,. Ht Uclutyit. Uulntf,'

V. London iic llts^cw TniHt Vo., 7 O. L. U. MS.

Where trust properly consisting of land was exchanged, with tli-

consent of the ir^iui yKf trust, for stock in a land compaiij, fiMni

which nothing had l>een realized by way of income, and both land an..

stock were said to be valueless, a percentage on the nominal vahi" ":

the .•'tock was held to be an improper way of fixing the triisi..-'

comiiensation ; and a tump sum to ct>ver their care and trouble wa> al

lowed instead : Re rrittic, V6 f . It. I'J.

A legacy given lo a person appointed executOT is prima f'Wi: i^-

teuded as a comi>ensatiou, and if the legatee renounce, he is nni ..a-

titled to the legacv : Williams ou Executors (Uth eil.l, 1147; /i"'

Applclon. Barber v! Tebhitt, o'^ L. T. UOtt ; and the fact that Itgaci.-

are left to other executors of unequal amount is not sufficient to

destroy the presumption : ib.

Where a legacy is given to executors or trustees without any .•^tlim-

lation that it is to be a compensation for their trouble, they art' u^r

precluded from claiming a further sum under the statui-'. 11 lii.^

legacv is inadetiuate: Ueuison v. Denison, IT Gr. aoti
:
Hnidiugh

V. be Miners. 12 App. Cas. lUT, GIM ; Re F'^h, ISVKI, '2 fh. -lliJ
;

i.'.J

L T. 233; Freeborn v. Vandusen. 15 P. K. 2(U :
and so also in I'm

case of a devise: SlvCUiwyhan v, Perkins, 5 O. L. R. 121): but wh-i^

it is expi*essly stated to be in lieu of compensation, it would >•- la

that no further compensation can be allowed under the statut*>
:

y--

K S O c. 129, s. 44; WitliaiHB v. Roy. 'J Out. 5U-4 : 21 C. L. J. 2;;<.;

Kemirdi/ v. Piiiglc, 27 Gr. 805. Such a legacy precludes any pr--

sumption that the executor is entitled beneticially to the undisposed

of residue: Lorfkm v. Clarke, 24 Gr. 14: but see ifoys' Hoinr \.

Lenta, 4 Ont. is. Such a leyacy in the event of a deficiency of a>s<-r-,

does not abate with other legacies, even though it exceeds what th"

executor would l.p entitled to under ihe statute: Anderson v. Dougall.

15 Gr 4tir>; and su<-h legacies bear interest at the expiration of n

vear from lb.' tc-tatoi's death: Amhrson v. Dovgall. per Strong. \.
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C, "U appeal froDi report. Stb aud 14tb Dei-.. 1S71): bur .-ee 2(t U7nf(. Rule 667
1SI&, 1 Cb. 297; 2 Cb. 217; 77 L. T. 7(.«: 7h L. T. 77n,

Wbere tbe executor is also a residuary li-gaiee. be is tutitled to

tuiiimission ou the receipt, but nut uu tiiL- pa.vui*-ui uf the >lnuv

ot tiie residue to wbicb be is beueticially entitled -. itun^' lioim v.

Leuis, lU C. L. J. laU; Ue Fleming. 11 F. U. 272. 4211.

Wlit're, on appeal from tbe -Muster, tbe (uun iucreUM-ii the allow-

aui-i- for compeusatiou, tbe Court of Appeal refused to iuterfere

:

MLJ.*"iial(l V. Uavidnon, U Ont. App, a2U.

Where tbe amouut of a trustee's cumpeiisntifu is lixt'ii by ibe trust

(ittiJ. rbe Master cannot redUL-e tbe umou'it ; Uirou v. .UoHuil, 7 I',

li. -ilib: nor can be increase it: U. S. U. c. 12l>. s. 44.

u

Executors are entitled to some c<miin

them ptiidente Utt- but not so mucL
njii; lU Ont. 521; Thompson v. tuu

Wheu iriist

"tiMU tor iuoul'.vs rt.'ceived
Ii

u other cases: Uu iioun-'
II. 11 P. U. a^.

.Mif-couduct iu tbe uianagemeut ot tbe estate may, but does not

utcesarily, disentitle nu txecuior, ur Kusie>', to compeusaiiou for

wliai be bas iiropt-rly done: see Kcnniiii) v. fuujk, 27 tir. '6^}o;

.^iicvriyht v. Ltya, 1 Out. 375: Uviilii v, ISurritt. 11 Or. 52;i ; t'lly

Bunk V. Muutfiijii, li fby. Lb. S^-k: iiijuvtr v. \\ ih>jt,. 24 Out. App.
iJ4; .UvfUnaghaii. v. Firkim, b O. L. U. 120; Zih*»((((«uu v. H */-

CO'-,
;'." L'. L.. ,\. i;Nb. itiu commissii.il cannot be allowed on moneys

which were uot actually received, l.nt cuarged asaiust tbe executor.

ur trustee, on the ground of wilful default: iiald v. Thomfion, 17

Or. 154 "ud an allowance cannot be made to au executor, tor uu-

tuithoi fceipts of rents, and prolits, of the real estate: Dtnjij v.

i^uffi/, . 542.

.Nor lo tbe tact that a baUuice is fuuud ayaiust an tsecutui. part

.if which is occasioned by the allowance of a suicbarye, tiloue ^ulli-

cieut to disentitle him to compe'i»a;iou ; HintuiiyLt v. Ltga, 1 Oni,

i;i5; AivL'ardlv V. Aluurt; 2 Out, 22'J. An executor, uoi beiug a trus-

tee of the realty, is not entitled to receive tbe reuta ibereof, aud if be

do. be is a mere iniermeddler, aud uot entitled to auy couipensatiun

iu re:-pect of sucb rents : Diiyy v. Dwjij. 25 Or. 542 ; aud see iit-

liruztU, Barry v. Braztll, 11 Or. ::5o. Siuce Ihv Dtcotutiuu of

Entutva Act, however, the rights of persoual repre>eutaii\e» iu regard

to tbe real estate are materially cbaugetl.

\\ here a suit was brought by au executor uiineccs>anly, the Court
retised to allow bim auy commission: Grulium v, iiubni^n, 17 Of. olSs.

Hut where executors had acted improperly, tbe Court, although
allowiug them compeusatiou, refu>?ed them their costs of suit

:

Kitiiifdif v. I'ringle. 27 Or. 3D5. The omiaaion to keep a rei:ular set

(il honks is uot alone a su^t'cit-ut yfouud for refusing trustees com-
peii>atiou : Li/V AaaQcuitioii of iivntlund V. Wulker., 24 Gr. 'J\)'6.

\\ hen one executor incurs greater response Utility thau another a
l;iri:er itroporliou of t!ie compeiisalioii will 'oe allotted to him: AV
ri-n.iMfj, 11 P. K. 272.

Au allowance to trustees, or executors, for compeusatiou i« prior i

!•: ihe cbiims of creditors: Harnaun v. Patterson. 11 Or. l(»r,, at p.<-

IK!: (Inif sPe contra. Re Whitf. ISilS. 1 Cb. 2'J7 : 2 Ch. 217: 77 L. T.
[7iy: 78 L. T. 77ni

; or of vestiii >iiic tniit: The Life ,U'<ncuiti'Jii of v
Scotland v. Walker. 24 Or. 2i»3 ; mid a trustee may retain it from
time to time, out of luoneys recei\.vl. aud is not bouud t() wa'r until
the expir.Ttiou of his trus^t : llrrou v, Moffirtt. f^iijira.

lti!4tlltitlf>

f\Wiltor
to t.'Ollllieii-

i^atioit-
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A inisti'e Willi ;iroi"'il.v emi>lo.\> au agent to collect rent» i~ ,

tilleil to an allowance for his own care and responBibillty in aildit;

to ll» »iim Mliil to tlio a»'iit (in tilis cus.' the trustee was tillow

two and oni^balf per cent, i : Ite frttttc, V.i P. H. 1!».

Wliore a teatator's e.uie wa» worth 'So()i),i«Al. an eitpeiuliiu..

.^J^.tuHi tor ii liurial plot and monument was allowed: Archer v. .^(''i

13 ont. oil!.

I'lustees wlio linv.' inveslnl the trust fund, at the Instance of

of their numher, in ii dt'fective security,

to credit for the v.thi.. ..t sii.li securitj-

3U0; and sec K. S. O. c. 131). s. ».

\n allowance mav lie made to eiecutom. tor sums pail f..' li

mainteniuice and ^.luca'lon of infant .-. .Iiii,. ./"< li-'"U«t out m, i!

capital of .he fund to which ti.e.v me entitled, where the I'l

thereof Is insutiicient : .s!cifu,( v. llclclnr. Hi (iv. J35.

Where compensation is alloweil to a pcrsiinal representati.v

trustee, it should he crei.ited t the uid of each year: Uu.,r.

,

WUlon. 311 C. I.. .1. 4IW.

Claim, not Refn-ni to Itmtir. m,„mt h< «/(,..(/.—'Hie iiutli-.:

to nuihe "just allowancee
• does not authorize ilie Master M uii

claims which are not referied to him hy the judBnient to tnk..

acooiiut of. however reasonable they may appear to he. Ihe .Mo>

may. however, report such a claim as "

on "the hearins on further dir.

are nevertheless entii

Lttrkin v. Mmatronfj. '.

nay he

J I hy. (
-h.

made to the

litlhir

DUrt for

't'ticlu.

pecial circumstance." ai;

otherwise, an applicaiio

it' allowance: Firldct- v. O'H" <

1 Chy. ( h. 78S: .vfcicart v Flctrh .

! l\ 'M

I" n

In niortgai:

Special Gircumstaucei:—
Notwithsiandins this KuJc the .Master may retus,- to r,ii,.!'

special circnmstnlices. facts which would he imtnaleria -i .c:!:;

on further ilirections. or which would lead to evidence in i.d:itioii

.nittertnot necessary to the imiuiry directed by the jiidgnieut
:

l>":

V lumonj 111 (Ir iVj. Itut he niiiy. at the reiiuest of any party,

port spefia'llv as to any matters which he may deem propei_ lor

infonr.atlou of the Court: RoKchnlrh v. Fnrru. 'J. "-r. at p. 1.1:1. '

he oif.dit to PTort any matter i.eai'ins on ill lestioli ot co-

S'imiw'/n v Horn' L'K Hr. at p. . ; Hri»™ v. ilnijtt. -'' Or. .«i. .i

'the .Master may. at the request of a party, report spe.ially i-

matters not particularly referri^l to him. hut winch form the sn-

of cloirit.'s of fraud in Ihe jileadiiins
:

/!..

. suit the .Master may report specially, as to the .

.:

of the wife of a mortgagor to dower in the smiu

/.•.,«-c V. llVrt, i:i f. 1.. -1. 3-«: " '• "• -''-

Tho Master should not report , innnistances. -liowmi: au ^'
int partv to have l^'en snllty of wilful neglect, ami default.

" special 'ciiriuastance." but he should hims

nut the,.;,rty is so liable, and if so l.ral the

Ini; : II .i;w»(c|, V. Hull. 'J t:hy. I h. ,i44.

which are not referred to the .Master to take an a.^cuut -

allow.'d by the .Master, hut may be reported lis '
«!

II, '..s ; se..' I-til'lcr V. trtinra. ' tc. «»/(n(.

Where iii..n.>y has Iven rece.v,-d b, ., tri.ste,. dming his

the Master should repoil the amount so receiv|ed.^

the infancy : Ur Hum". 'Aino.. v. .lji/>l"

141.

elf determin..

Clam
r-aiiuot be

eircutiista

on th:i

t;ot\vithsi;m':

31 Ch. 1). 147: W 1 .

i
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0»cr«l Fow.r. of Ma.ter.- •"^•••'

M.fJ.- i* to .OQuire, adjuilge, and report a» t.. all matters .-.lauUB ;^^.™„.

.

;i:'mi. aVfully a. if the »am« luul b«u »pecmll)- i-fcned to Uim. M-;;/„
;;

iHe ncneral powers Uere given, enable liie -Maaie- to m>iuiie "»;";;;,;',',.,.„.

.ni to take. iLe a«onut» on the luotms oi, wilful default in aeoouut. ,„,„,

,

J^'p rrjty, a, well a» of tealty, and Ue .» not limiied to the .„.™„..

malu-K of myniry «pe>:ially ..nnmeraieU in tUi, UuH <•"";
'luv-

Tu"i 10 Ui- aw. But tHe Maater i:annol inqu.ie into tlie >«m .'

„ tte inatniment upon wliioli the plaintilts Judlime.H wa« obtaiu.d^

"iX-rJ V. Gmnd J«»cli<,» Bj. Co.. 1 S. C. H. O'JO see p. .-^'1

U.; not even at tlie instance of pan.es aUJeJ in liis ulh.e. JJt

?!ih„. -,»,",...,,., 11 F. K. 'Ji; neitUer can be extend ibe

l^ui^J under a general reference "to take accounts'- to mat.«s

,rec ude The defendants from taking the objection hat "«
J^-"'^^

L not in fact a cr-dimr, and consoquenlly has no hvun stn.di nui

rota in"istmg, on the hearing on fur.her directions that his ac .n

>l,„nld on that ground, be dismissed: aa„k o Jo,o„(o •«';"';

\l,,tu„l. as Gr. 87; and s..,. B,„(„«_v._ U,n/„». .. K. .>. .1. ..1- •'! .

Ilijuanan v. Houjemon. 1 <-h. D. oJo.

But it will be seen that it is only matters ydnli.in u. the a.i-nnts

which are referred to him to take, as to which he h»s these general

owe s- he cann« allow claims altogether outside „f.he accounts he

s directed to take, and not necessarily conuecte.1 thorewul. >mL

a mrtrongh the,; cannot be allowed by the Master may. Uowev r

here, -rted by hii^ as " spech.l circumstances.' and he t-™"' " »

discretion, m.-y on further diivci.ons. or on »l™a application t

tl.»t purpose, allow them: FMcr v. O'Wo.o. 'J *-hy. <-h. ...... and

»ei. Ilifci; T. Ledyard. supra.

fnder these general powers, iu an "''"'"!'"»';»"
""".'"'l^V^^t"""^

.rclitor made a claim by virtue of a partnersli.p "'" '1'"

'"'"''^J'
;'

w.,s I.eM that the partnership accounts might
''^^i''''f

° '

' °\ta„e?
establish the claim: Kli,w v. EH„e. 3 Cby. Ch 13, • an

'^^fS^Z
„u,v inouire as to a stated account set up m the ' 'fr"';'

/f""fi",

°°

oviience was civen of it at the hearing :W...lo« L,fc
-^""l

'

V. .l»c». 'Si Gr. aiO: Bolgot^ v. .null. 'JS ( h. D 111: ^>" " ';':

not as to usury, a. alleciiug tl.e_ amount recoveraUle o„ a secniuy.

«,.e Pcnn V. Lockicood. 1 Gr. o4i.

The .Master cannot under these general powers sei oft co-ts so a.

to interfere with the lien of a solicitor on a fund: Bell \. " ."7«i,

L'4 S. L'. K. lioB.

Where a settlement is come to between the .nrties. pcndin? a

reference if it is disputcl. tlo- .Master, un.l.-r h:- general powers.

iii.iv intiuire as to its terms and report thereon: loiri, v. I.ei.ioi,,,:.

IS r. It. 4S;;.
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CONSOLIDATED RULES.
1

66N. 'Witnesses may, by direction of the Ma^^ter, be exaiu-

iueil hnfore n special Examiner. Con. Rule oS.

riik.'ii from <Jhj. O. 2^1.

'111.' .Muster may direct witnosieB to be examined before niiy ml.-r
Mflsrer. or Exnmiiier. of rbe Court, niiliout liie oon-ii-nt nt' tli.>

parties: /.'. ("'m, y, Hiil.hll v. ffM,,/, 1 <'b,v. Cli. liw.

Till' .Muster may also grant an ortler fui- a t-nnimission to i>-iif

to tnitp t'vittence out of the juriRrliction : see Riih -iW (2).

I'lie .Miisier cannot grant an order for » comtiiinsion cj- i>-'rt..

McLi.,ni'ia v. Helps, 3 Chy. Cb. T.KI ; exiepr wbere tb<' referen-,. i-

fJT parte.

As to when ;i eommission mny be gr.Tnted. ->ee nores to iliilr V.t'.K

An to pruceediugsi under a coiiiiuission. see RithM T^KWtV*.

Where an niiplication is made to the Master for a commis*siini to

cross-examine a pUiintiff resident abroad, on an affidavit filed by iniu

in support of bis apcninit. the Master cannot properly refu*!e it. -o
I'lng as the plaintiff relies on the affidavit in support of his claim:
Toivnciid V. HuHhr, 3 ('. L. T. 310.

Tlie .Master's order for a commission shou follow, oa nearly as
mny be, ibe form " 'Tder given in the Ruha: see Form Xo. 120, (H.
i: L. Forms No. 7o7.'.

As to eriisK-examinatinn nn an affidavit in the Master's Office, -!
note to Rtih 41l'l, vH/ird. [I, Ti;i.

6611. The Ma-^Tev may caii>e parties to ho examined, and

to protlnce hooks, papers and writings, a? he tiiink^ fit. ami

may determine what hooks, paper? and Trritings are to 1 .

prodmed. and wlien and how lonjr they are to he h'ft

in hip office; or in case he does r >t deem it necessarv that

such hooks and papers or writin;Ers should be left or deposited

in his office, he may g-ivo directions for the inspection thereof

by the parties requiring the same, at such time and in such

manner as he deems expedient. Con. "Rule 59.

I'nkeii from Chy. O. t!:;:.'.

t have power to administer oaths and ro

purpose^ of proceedings before them : see

All officers of the Coui
examine witnesses for thf
Jud. Act. sec. 177.

.Vny pai-ty to a referenc-.- pending before a Master i> entitled to
refjuire tii.> evidencf' to lie given orally, and mav object to affidavits
heme received: soe Ruh 484. and see per Mowar. V.f., lit<ni>i v.

Hf//N, 17 (Jr. at p. 70*J.

Witneuei.—A subpfDut may issue, as of course, to secure the
lUtendaiKP of witnesses before a Master: Haiuium v. McRae. 17 P.
K, ofiT: IS F. U. IS.'-,.

Any party to an action is now t'li^'ihlp ,1^ ;i witness in his own
behalf; see H. S. O. c. 7:j. ss. •J-ll.
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In nn nctlon by. or ajalnit, heirs, or iwrtcmnl rpprM.'nllltlTw. or

n.,li;ii. o( a clwfnseil person: U.. ». 11; or by or nn.TinM a Imiiilu'.

or an inmnte o( n lunatic wylum : /I.. «. H. the .videnie of ,in.v

Miipn.ite. or interi-KOTl party, must hi- corroboiiUpil. As l» th" noturi' ii.-.-..«n

.

nf the rorroboratlon required, see Hugden v. Loril si. Lrniiiir,lii. i r.

1) 1.V) 1T!I; McDonaUl v. ilcKiinimi. 'M Or. l;;; sl,M,irl v. Sloci-

w,„( ;lil L. C. (J. 11. •.•l«; -l/cAo|, V. .Uc/v>ii/. ;M C. 1'. 1; .li/(ii«»o,i

Ul (ir. lll-J: H»Hero» v. Jfoori. 3* Or. 31U: K<- /fo«». -".I Or. .W..; IS

C L .1 11: ftc i«"". t""« >• '."«»• « " =***- '"'*" '• '''"*"
•' !• 1' li;i- Uirdiell r. ./o*iuon. ^'4 lir. 'JIX!: fiiKltei, v. /V./.111. 31

i"
!•' 4s:l: Ko.t V. tfiP/ifi/. a Ont. App. IK'J: Ki- Kurmx. .".> Or.

44:' !1 Out. App. :!ll'.l: lliini v. Hum. -JH C. I.. .1. US: He Cunii. ,1.

(int.' 1.-.I1; Th,m„mn v. C.ullrr. M S. C. R. Sill : nni;i« r. ir-,/1-. r. ..

II I It. 17:1: »i(«oii V. II;,':. .-. O. t.. n. ^^JS. In EnRlnnd there Is

no siich statute nor anv iilisolutp rulf as to corrolsiration in such a

,s»e: Re <irilfn, IWUl. 1 Ch. 4ilS: 79 L. T. 442.

The whole case need not be proved by in,l.^pen.lent testimony

:

R„ihr,l V. llnclomld. l.s Ont. App. li;7. It is sulBelent if evidence ot

th. interested party i» strencthened by evidenci whicli appreciably

helps the judieial mind to believe one „r more of the material facts

,l..pos,.d to: /(,..- and see Ihvvn . \l,l.,u.l. -r. I'nt. Al'P- '"
Xm.r V. Ilrnu. Il O. L. K. EU : IV «««« ' Hoo-c. mpra. And whei^e

a wife maile a claim against her husband's estate for money, ad-

vanced to pay premiums on n policy on his life, and it was shewil that

the money was paid by a third party out of moneys of tlie wife m
Ills handi. In which payment the wife reluctantly acnuiesced, and

mat the policy was entirely in the husband's control and disposition,

it was held that corroborative evidence of a contract to repay the

money was not necessary : EUioH v. BiisM". ID Out. 413.

The testimony of one interested witness cannot be accepted as cor-

rohoratitm of another interested witness's tesiiniony: laulor v.

Ilcgii. ai Ont. 4sa.

No corroboration is necessary as to matters occurring after the

il.-ath of a deceased person allectlns his estate .UcC/cirtiji/Kiii v. 1 ' r-

kim. 5 O. L. K. l'.itt.

\ witness may be cross-examined in the Master's offlce on the c ro.s-,s-

whole case. The -Master cannot properly conline the cross-esammn- »'"'"»'";;

ion to the evidence given in chief. But in s,„„e cases, it niay be

l.roper to exercise his discretion, as to the party to pay the tees 01

the examination: fmmlcH v. Jfoon. « t' t'- L- •' 143.

tthere a party is examined as a witness on his tmn behalf and

dies before he can be cross-examined, his evidence is nevertheless

admissible; RaiidM v. Atkiman. :iil Out. 'J-i;;. i'.20.

The Master should not allow a witness who has Been examined. tOx„it„i.i.

be recalled in order to supplement his testimony, except in cases r,:.»lli.l.

where the Court itself would allow him to be re-examined: see

faltmon v. .Soo". 1 Or. rjS'.'.

Depoiition. In Another Action, or Book, of Aeconnt, how i)<.|„.i.

far Evidence.— V-s tn how far ..vidence taken itl another actu.n. ^i;;"-,"'

and Iwoks of account of third parties are receivable in evidence in j,,^„„.

the Master's olfi.e. see fo«r/ V. E'lUniid. S P. R. '21(1.
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['-.xliutiMi

'.l.raiilt'iii

CONBULIUATEb UULES.

Production of Book* uid Papors.— \\ heu l<uok!t are id r< n

"Uiii: u"', iiiul \h<- [liU'ty i>-.iiili*fil to iJ-rHluc-e tLoui oflera lo ullow iK.l.i

CO h« mnpecteti ill Lis c'>>utitiug Imutif. ttic Mn^tti'i- Hkioiiltl not re<iuii<

thfui i<> be left m tiis ullic-, in tb^ absence ut udj HitfCial ground toi

•0 Uoiiiff; Kl' i^'^«>. S 1'. K. >*>: :, lint. Api*. S'J ; but tlie u>uiii

atlitliwit uu itroUutiion mu*t hi- lileU, tliougU the ilf|HMit »£ the liunk-

ui till- MtiNter's ottice be diBpea-.ed with: Ih,; UaiHiig v. Darliiui, in

t . L. J. ;i-n).

In mkim; accounts in an action for inEriDUtineni of u piiniii,

til.- lieleudant ii bound to ditcioae the unuies of customer-^ t^i wluni.

Ii.' Ila^ fioltl tlif t'"'"'-' in£iin«inii tUe patent; .Sanhariu Curtiorntiuii \.

f'lvminil ,1 bruuf f'o.. IIMI. U til. .'wfJ. Si L. T. 'Jt'O.

Dttuiilt.— \V!ier..' default has ln-ou Djade in tin' producliou of -lucii

uient^ or the attt^ndunce of a witueMs to be »?xuuiiiii'd. uii aiipiicniioit

liiiiy I)(i ntiid.' iij ".itUiUJit for cnnteinpt. Tlie iipplicitioii should ij-'

v.wie to n .ludgt'. iiud m^i to tli« Mastei- in Cliambers. or lu any

County Court Judge, or Local .Master: Kvvft. v. Ward, lb C L. .1.

V\t\: '} ('. K. T. L'iJM. Kor form of (vrtilirate <>( dofanli : nee II. & i.,

I'onL.s. .No-. l'i-.». l(4'i: .Stilliirluiid v. liorjtrM. '-' Chy, Ch. 1!*!.

HTO. T!iH Ma-itT may causf iidverti-enicnts for creditor^.

Qiiti it he things it necessary, for heirs or next of kin, or ot; >'

'.miiM?errnini'i] peix'ii^. nnd llit rejnesentatives of soch a-

ai-e dt'iul. I<' I'L' puUIi-hed as tlie circtmislances of the cu.-e

require; ami in >iK'h adverti-sements ht- :^UaU appoint fi rime

within vrhich siuh persons are to come in ami prove ih'.'ir

claini>. and \\ithin ivliioh time, unless they m come in, thuy

are tu he exclndi'd from the l.euefit of the Judgment or order.

Con. Rule GO.

Taken fioui Cliy. ( i. i:i!;i.

Till' .Master may dispense with an ndvcrtispisieni for cn-ditov.-: iu an

ndinini«tratir.ii acritui. wbt'iv the pnrsonal re|ire«pniativ.' liail. In--

!V,i-p nation, .lujv iphPi-ti.,..: i:i;il'-r U. S. n. ... 120. ^. :iS : fiiihhrrt v.

Whnrmhii, W. N. ISfttt. IJ: hnt be sliouM srate in his r^'port thnt \\"

liiis iloiip BO. and the reason for so doing. But mere lapi^*^ nf nmc
p^|'ll of twenty ypflr<. from tlip death of tli.^ deceased person whose
purine is ht'iiic fnltninixfrrwi, is not sufficienr to warrant the Master

in dl'-itpn^in': with nn a'lvprtist'mont for (Mvditors. and the Court lins

rpft^rred oniisif- h.^o^i to tlie .Mtister to ad^prti«p for- or«^ditors. wlifre

the Master bus omitted to do so. merely in rotispquencc of the laiisp

fit time.

Tliero i^ no rule of iiriiriii'" rendering it nert'-'iiry iii cwry otise

for the siiltifiPDr>y of puhlicfition rrf notice-; to rreditors. untler Imp.

A't *JJ Jc -o \'iot, 0. ;t4. s. '_*li. to have nn advertistamen t in the 7i«i'«

nr iiilitT l.'in'i"!! d.Tily piipprs in inlditioii m the Gn^ciUr. Re Bnirkcii,

:;s W. U. 4S: '11 I-. T. .V>1 : .niid it is not necessary that an adverlise-

nipnt in Ont^irio ^lunil.i h.> ]'Ml)lished in rlip Ontario, (!
n

::'( fi-: Rr
C'ltvrroii. 1."^ V. U. "JT^.

See fnrtlipr lis f* ndvortisemeiit for cre*litors nf n dp<'enspd person.

Huh' Till, and for form of advertisements for rreditnrs in an ndmin-

i-^trntion fiction, -i"'' l-'nrin T'» ( H. & h. l-'orni-^. Xo. WMk and for

li-ir- or n.'Xt 'M" kin. -'• Ii. A: I., Foiins -N.. '."i".



I'BOCEEIH.NOS ON KEfEBENCES TO MASTEllS. IIEIEUKES. 'lOS

cTclilor. to aie tlui.m. Kul* «>
»i;,- IIOOJ V. "'"»''""""

T,„„.,,.,
A mouth at l«««t «lloulJ Im all">vfj Icif

llir.e WMk» wat coMidoreii too aliort a lime;

L. 11. 13 tq. »!«
^ :i;';,

WliiTo tbe attloii Un« li^.u t">u«miit«l a. i.iu> ijwl by KuU '^U (H.

. u;n"„H<Hl «.lU by that lUh. .« n.viTtb.l... to U. .erv.'.! vntl a,,/.

l",m .,[ tbo Judjmcnt. a. provided by fi./o a)3 Oi. u.ilo.. tb. Ma-ler „„,

dA',ou.«. «itb .ervlcG. a tun are ...Mtber «.'iv.l. nor wue oim
,!,„„ di.rft>«d with, ihn a-v itot I...11I..I by ihi. a..o,„it» o. ,.i.^-.vd-

l. i«,r V. U«:i.. 'JT Out. App. '.Mi Where any o ..;- b ,H.r,o.i.

Miincib* found to b» .orved with the Judnui-ut. .h,. .M;,«t.M- may re

,Z a adverti.am«.t t,. U. publ,-he,l a. tj eoo,il,l„„ of J-.P™-'"*

iilh iirv.ce ou theiu. Hut there «.,>,- to be „„,M-..y.,u„ author •

ius ,„b.tltutioual ..enter ot a ju.lBiii.-nt utaler Uul. Jio 'J
,^

»e

.i,e out of the JurUdlctlon may be autlioriz-nl
;
»• K» • • '•- n'

m. I i. doubtful whether ,.er.o,„ o„ whom ^^rv... ot a Mm,vm
I .iLpeuM-d wtth. would be bound by the pvoceedii>ii<

:

». (-/f'lf ^

L'tCI'. »U("<I. mill >n/ira. p. :1T1.

671. The Master shall |)rocued on thu claims hrought >i«

in liefore him piir.-nnnt to such advertisciicnt. ..ithout fur-,..

Ihir notice, and mav examine witnessc^ m rohilion thereto

at the time appointed i.i the advertisement, or thereafter

as he sees fit. Con. KaU fll.

'liikeu from Chy. ('. --1.

In aetlon. for the admiuintration of a d-'ceaseJ perjiiti'. e-tiue. ibe
j,,

u.iide ot provir- clalm» of cre.limra is reciilnletl liy «ulf .Ml •( .I'/.l't

lu other act..as the creditor, .n clouua.u. U required tiilile hi.ir

claim with an altidavit verifyms it. If the ciai.u be ti-Huted the

cliiliiiiii.t laay be remti. .il the iu.ta.iee „t . ol.|...-...S I'"" • °

..si,,l,li«h b.s .laim liv oral evul.'ii.e. « h.Te ll..- elii.iii i- eM l.'.ieeil

l,v aome wrltteu dixument, the production of the docuiuent ntiil proot

cii- it. due execution, it di.puted. and the claimant. alhitaMt ..1 the

iiiimint due. is iisiiallr n .i.lb. lent ,,ri»oi j.-'Cie ea-se. and llie ..liu.

Micn rests with the party opposing the claim to ao.^tice evidence: see

vZ, V. Uollcnd. S V. It. ^lli-. and se . .• • a"d oo'.;
.

A

claimant may !«> cr,«s ..xamined "n b,. a„. ...nt
:

' "»'
V, ',? '4'.;,

Sill, ic <;. Ml'J; 1) .Inv. N. S. M: :« I.. -1. ''h. .t-i; and see ll«h- •!."..

I'lunes residlne out of the jurisdiction comins into the MasterV

ofhre ; prove claims, cannot he orlcred to give secunt.y for costs

.

l-almcr v. Luirll. 14 1>. It. 4ir.. .nermliru- fie A'..... ( n, "'""•'
V;

b!r;^"s^u?;r ti^'ci:^^ J^e^^a;;;: ':^zr-\:i^
occasioned tiiereby: see JtnU- 113i.

in actions for the administration of a deceased
V<''>'^''''J'^''"- ,Z''

partv other than tiie personal r.-,.resentaiive. unless 1'^ I™''
"J

*'
.

Master, can appear on the claim of any person. »8a"« %"'»*'^|

of the deceased In respect ot a debt or .ability. But the Master

mav ..iroct any person to appear, in addition to. o,. ." t^ "<>; »
;"Jt

personal representative, upon sncli term, iv- o " '
,.'^;.

" ' ;':^ '!'
"

I'lav seem proper: «-e Rule LIU: and see R«(r, «1.'. la.-. lUi. H-*^-
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1,1 ,1 ,r..,llf,.i- . ,u'li"ii. tli^ plnlmat mu.t piov,. bi. claim In >h..

Mn.Ki-. ..ftio.. .vei, tlinusl. I.h tuny bi.v. prov«l It nt tb,. irliil. uM

rilm,u. 1 ^<..u. X. «. -JIS: 0,r.«. v. iiictintO". Ct. Jk I'll. 4». .i.lij..t

to H.lr -.in; ...'.I .!«. .M«.t.l- lin" I>o«" '" "'IJ'""™!" 'M"". »" ^l"-

ilun. nil.l.>« l)Hl«>.eM c.'e.llt..i-. i.ilcr ... ; ilrrchmilt Bout v. il>n,lnil,.

Ill 1' II 4.-..'< Ibi- m"r« (ii.t tbiit n iiliilntlll olnlnilnj to lie n ol»iJ.t,,r

l,„. ,',l„nl„...| „ j.i,liiim'..t .;.r...tli,s tl.r ..iklna .,( n.roi.nu Mil mnkl..a

or iiimilrlf.. .l'>f» not prwlud* tbp il»(i-iiilnDT» upon luch rrf-roi...

r om iikinil til- ..bjr,tl..u thnt th» pinlntlll 1> not a credit...-, ami lia.

.r. i"".,.lv no ,.,L -<«»d,. and from In.l.tl.i, on the h,«.^g ..u

(,it.l..'i- .li; .ti...i.. that hi. ai'.lon -hoiiM ..ii that groun.l be di-

, ...I- ll.n.r ,! r«n»l., V. B.nr.r .»»(i..il. 'JS Or. »7
;
.ee Bnr|.,„

v! H.iif...i. :'. k. & .1. -It^. 517: UuuKiiiiin v. H.,««r»i.l.i, I Ch, D. oU...

C'r.-.li...r- -vh.. l.nvi. ..mitli-.l l.i Hlo tUoir olaim. within the t.m..

llniit...!. ninv I... al|...v-.l to .oiii.. in an.l prove their claim., beto,..

, ,,p..rt. I.v l..av.. ,.! ,1... .Mn.wr: nnd after report on appU^tlon m

1 laml..-.-.. -o lonj a. ili.' fund remain, i.i Conrt: ta./ilfii v. «"(" Jl

.«• ,:,;,:.„ . i. "..«. u v. i.. .i. nu: .4...ir..... v .»»«/...».

l-hv Ch .1111; ih.. .tat.mi.nt in the ndvertnwmHnt that In defonlt ..i

'™il„. h, ,111.1 ,.r..vi..« their <la.m, within the "^ ""''''
-^j;^"

.rediti.r. will 1... I.arred. i- merely i» terforcia and not wnilu.u..

f'l Xr a .ltvid..nd ha. Iie«, paid. 1. only entitled to prove a,am-

.1,.. r-idi... ..f ih.. fund for a .imilnr |.r..p.irtlon of hl« del.t
.

h.. i-

hulwi. y K. & J. <i'.;4.

V cretlltor provins a ..lami. an.l ..hjeitins to the form of the .h.ct.....

o„,U,l iTnder 'the former ...actice only ..""i" -lief by rehear.iijj .h.-

cau.e- l/»l/.oHo,..l V. llm«\Uo«. Vi (ir. 41i!
;
IFiliw ^. T^'' "•-'''';.

'm\ \n.l a pttiiion of a cretlitor to vary a decree wa. refused with

co.t«: M:illiollnii,l v. «na.//to«. «"l".l.

.\ ere.lltor who.e elaim i. disallowed, may appeal at "nee on a

oertihraie of .li«all.iwa^Ko. without wa.tinc for a Sonera report; />

chi'im. For,;/,.,,,, v. a,„i.it. J< (-'h. i>. wiT; w i- i- ,«

Int.r..t.-.\. to the allowance of interest on claim, iti the .Maner^.

Act.

V l(e(,.iv,> lin. power to allow interest on the amount of a loss by

lire referred to. or ascertained bv him: .\tt!/.-<le». v. .B(no /„». ' '
v.; i: it. 4.".ll.

As to interest on morttrnttes. see notes to Riilej mT. 7fl<l.

«79. rnrlrr everv jmlpment or order tyhereby the cle-

liyer>- of ,1pe,l= or execution of conveyances i« directed, the

^raster shall <rivo directions as to dolivery of such deed?,

settle convev.'.noes where the parties differ, and give directions

as to the parties to the conveyances, and as to the execution

thorcnf. foTi. T?iile 69.

Taken from Chy. o. "-Jil.

JJC^
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rlllilKKlllMlS ON BKFKUENCES lO MASTKIW. UElKllKtS.

lijilM ev.My juiliui.'Ui. ui' i. 1.1.1. ,luv,iiii» u .iilf. A,.- Ma.Wi- t..

wUoui tlw oi^l-lou i« teliTifU, may, .vitUoui any .pf.inl ,|irecli..ii».

wltle oil nn»-«iiary i.oliv«>.iiu..< m .a— H." I>.irtl.'" .1iiV.m'. or In caw
),i,i„i„„.i

!.."|.t cov«uir..: .«. Itul, VM: i.uil «.•. ruritar u. to .ill..; «.!.« i;';;;j,«-

;iH.74''. Un.ler tlilB «»(. tll» .Mu.wr bn« |...vv.'r t.i .Iml "Itb iiue'- ,„„„ ,„

l„„. ail,u„ .,11 .lu. ...u^eyiu...- n- lo .1..- l...yUH.i,t „ll ( lu..i.iul.rouc«.
;
,,„,.,v.

aii.l when a imity uppll^a t.. tl.e C iirl lu.l.ii.l ..( t" Hi" «»»'". U""'""

i.„.l» iviTo glv..n: Shluimvr, v, t»'' ..o/i«., -"J Ul, 'fl.

Ill f.tr imyiut'nl i* n'lt u prvpfi'

,: Uroicii V. OroiiK, ai Out. 73..V mwiuint ..11 ih.^ I'lii't .'( i"i

.iiifiiBUt to lie iii»».rt*^.l lu n uion.

67»- Wliere an iicmiiit i> to W tuiieu, the necouoting i;;".;
-; ^^

pariy, unless the Master otherwise JirLCls. 'mil bring in
j.

j.r..«4i.>

the same in debit ini.l credit loriii, verilii'd b; davit. The,-,,,,,iii„.

items on each siile <>; the account shall be n-. jereU conse-

cutively, and the necount shall be referred to by the affida-

vits lis an cxliiliit, imd ^hall not be annexed thereto. Con.

Kule 03.

nik.-n lioui Cby. O. -.':

,le.. *.>.! Jiff".'!! i« retiulr»"-l IVr

'I't'itxeil. bf i« Douml to ['!;

in hit. po«e»- ^-r

i.n ii»i.l.'
i .i,|e-ii>..

Rico. I.', r. Coo. '" "'""'

Wlien a personal r."!..' -vntiit ive of a

to n.Tount in renpect .-f tile .k'nlliigs of til.' ii»'.

niiike lip the accounts uf xuch .l.'iilings. frnni ilio b.j"ks

sion ; strathv v. Croo^.s, U Or. ItiJ.

.\ imrty nin.v he estopii.'.! li.r ac.|iiieM*.ii. .' iiniii ii.ovine to ,

:ir. .Mints brought in. in an improper form :

I li.. .I..i,.mcnt may be cri»..-eiamin.'.l on an nlli.lnvif viifying ac-
^S"-"',

...mil. A pnrtv «lio i« t„ !,e cro»"«.xaniineil on an alli.lavit verifying u"in»t'»"

a. counts, is entitled to ,i..tail'.l n.itice ..f the lioiut« ip i-..«pect to

which be Is to he examined: /.• I.inil. l.nnl v. r.nril. I,. It. . En.

i;.i.-i. A notice that all the items hut one are ohjccie.l t.i. u insuBI-

.i.nt; .1/c.lclli.r v. Ilu.lana. 1- " 15 K'U Vr2: ami see KWc r*"!

iiiim. Such cros..-examination may take plai'e before th.- a.'..^nnt is

M.uchett: Jf*.lcAfiHi v. C'ufiier. 1.. it. Hi E.|- I"'--

ihe ilh.lavit un.lcr tliis Itiilc anil th.' pr."hution .•( the vou.'hers. Is

i.nm.l laeie suHicieut to warrant th.' Master in i.assimi the a.c.imil-.

anil where voluminous accounts hii'l been pnssMl under this Kiilc.

til.- pointing out of one or two it.'u.s as j.rii..<i /.ico' ohj.Ttional.lc

was held insntlicient to warrant tho re-opening of the

re Curni. IT I'. It. STil; aUriuml. 'J-' Out. App. Lin.

674 Tlip jr.aster m.av direct that in taking accounts, 'ij;'^,^^^^.,

Ihe books of .acoonnt, in' which the accounts required_ to
';»'.;J;„';'„,

be tiiken have been kept or ,inr of them, be taken as prtm.-^
j

..
.tju^"

«

facie evidence of the truth of the matters therein contained. ..vi'i,,,.,.

Con. Eule 64.

taken from Cby. O. -"-'S.

hi
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CONSOLIDATED RULES.

The C'ljv O. -'•JS iva« adapted from Imp. Stat. 13 ii 1« Vict. c. bi;,

« 54 Every sum of »S and uuder. is allowed without a roucliti.

upon the oath of the o.ruuutiDg party: see Kvoi-ard v. lUnfi.. 'J

Ch Ga 2411; but his oath must he positive, and not on Ivl c-f only

Boliiwon V. (u.Kmii.j, 'J Atk. 41U; and it would seem that the aggir-

gate ot such Items should not exceed Um m amount; B-nuetts Jl.

O Sb Greater latitude in proving other items is also allowed wlmi

the account is of long standins; /(,. Keceipl», or other voucher^,

must be produced, but when they are Inst, or accideiitall' desirojed.

secondary evidence will be let in: /I.; and it is to audi ca-es. o:

w^en. for anv other reason, it is impossible to vouch the ai-coum u.

anv other way. that this Buk is intended to apply
:
iodjc v. /Tk/.*!! J.

3 b M. & G. WW; and see i'lcort v. 11 iiiiami. i V. M. k O. bi. ti'

partnership cases, however, the books of aa-.unt ot the H.ni an

admissible l.v virtue of the general law, without any specia. diieaiou,

SeTki.,!, V. keigUev. U Ch. 1). M7, 501. Books of trustees of a will

were allowed to be taken as prwi" (ocic evidence for " P"'»J "f -

vears, as against a ce.tui que trmt who had acoei»_to the^n, but had

not aotuallv inspected them : Bdti/.. v, CoKirrijAI, lo "
.
R. 411 "J

see W«5M V. W«». 3 K. & J. -'.'^- OjJ.» v. Ualta,,,,, 1 Jur. .\.

S. Tin : Hnrdxcick v. l\Vii7;i(. 15 W. K. IW.

1 67B. Xo state of facts, charges or discharge, shall W
broucht into the Master's office; and where original doe.N

or documents can be brought in, no copies are to be made

without special direction. Con. Kule (i5.

Taken from Chy. O. L'JU. See Bennetts M. O. p. M.

«7«. miere directed, copies, abstracts of. or extra^t-

from accounts, deeds, or other documents and pedigrc,-.

"
and cone se statements shall be supplied; and where .so dir-

ected, copies shall be delivered as the Master may direct.

Con. Eule 66.

Taken from Chy. O. L'oO.

The partv having the conduct of the reference, is usually reiiuir.il

to furnish copies, abstracts, etc.. which rrlate to the general imiuini-,.

and the other parties only such as relate exclusively to themselves:

see note to Ruh '157.

677. A partv directed by the JIaster to bring in an

account, or do any other act. "shall be held bound to do the

same in pursuance of the direetiou of the Master, without

any warrant or written direction Ijeing served for that pur-

pose. Co--. Eule CT.

Taken from Chy, O, 'J31.

Tills Rah: of course implies that the party dii-ected to do tlie act.

or his solicitor, has a<tnal notioi

must bo taken ont and served.

of the direction, otherwise a wair:im
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67S Before proceeding to the hearing and determining i'f,»».,,j

of a reference, the Ma.ter may appoint a day m the ,neantiuie
^^,^^^^^^ _

tv tlie purpose of entering into the accounts and mqmnea, .„,,™,;

wi,l, a view to ascertaining v'hat is admitted and what '= .»..«™.

,

contested between the parties. Con. Rule 68. ;";","','"'

lak.'n fi-mn Chy. O. ua--'. ,.».."""

Admissions brfore tbo Master sbmild b, ''» "''I,'° .^'^ ."'"/^^.'-.'^

/;),. list I, and subscribed by the i...ilies .,r tlieir sulic tors
.

I .., \.

,'f, ftl ! It Jja-JlC. L. J.41S. Admissions nmde by a »"lK-iioi

J«m«. 11 1
.

" -"J -i >-• !;•
^ allowed to be with-

T''''"ro,fth;.r..,fl.e terns ndniitedb..ns t.lcen to be. ,r,,,,.,

S-oorU".' a^J'tie'cnu,^ bein. can ^^^ ^^Z:fXJi:'^^
..l.mssion. <.f sbowing tliot thoy an- ».>"•,-. tniUM,, -.. Jic,

V. II. 4-J'.l: •-'JO. L. J. 348.

«7». Where tlie Master has appointed a day for '^<i «;{;^;'-"

p„,-,,n-.s mentiom-d in Kule iitS. he may grant to th. I"'rt5- ^U;...

luin"ing in accounts a warrant to proceed on the same, for ;;--;„,

the imraoses aforesaid; such warrant to be underwritten as ..;.».';;[;,

,„ll,:ws -On leaving the m-counls of. ere. and tal;e notice,,. u,..

iluit vou are required to admit tlie siiiie or such parts

Ihereof as you can properly admit." Con. Rnle B9.

lak.'n lioni ('by. O. ll^lt.

Is to tbe costs occasioned by any party iminolKHy "'asioB lo

a.lmlt facts: s.... Hiilc IHU: }l<'h,l!:r.- v. r;<t«<n((l Co.. IS Or. .t.U.

9»0 A liartv seel;ing to charge an ac-counting party be-;'«nv,^

vond what he has in his account admitted to have receited, .;.;i.;.;-;

'shall "ivc notice thereof to the account mg party, statmg ,»,.,..,;.

as farls he is able, the amount sought to be charged, and the,,n,„._

particnlars thereof in a short and succinct manner. Con.

liule 70.

liiliin fr.mi Chy. O. •S'.l.

An accountins I'arty »U.. is intended to be er.>ss-,>xamuied on bis ';;^o>uik,

afflclavit venl'ying bis aecunts. is enlitled to notice ol tile ifiiis on
^^^jj;,,,,,

wbirb be is to be ci-osa-einmined : He Lard. Lurd \. Lanl. L. K. _ notici. --i

K,,. UOiV. lVor„,.(.„ V. .-iturt. •Jl! Beav. SIW: «.%t'«"-'^l' '/ ''; ,f';; wT '^

-, (Int \pp. -liT; unil il is not sntbcient to inform linn that all tbe ^^^,„„„

Items except one ore objeeted to, but tlie notici. must speiify the points „„.

on which the ,ross.e.xniiiinntlon is to jmiceed :
MiArlliar v. Ilii(l;ia:«.

L U 1.-. Kq. tin;: and see (Jloi-cr v. lillmii. 'io W. K. H*: and

miK«» he ha.s been thus dniy notili.nl he may reins., m be sworn:

l/,.ir(Aur V. ni„V»". "'I'r'i: see Ens. Cby. O. .-to. nf ICh Otober.

Is.VJ.

Tl-.r Master shall kcev in bis office a

called the "'Master':

in of a jnilumc'.it or

bn.jk. tn lie -

Book vliicii. upon tbe briiunni: t"
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atyle of the cau?e, the name of the solicitor prosecuting tlie

reference, the date of the judgment or order being broughi

in, and the proLeediugJ then taken: and he sliall aUo onK'v

therein, from time to time, the proceedings taken Ijel'ore liim.

and the directions which he gives in relation to the pro>ci:\i-

tion of the reference, or otherwise. Cou. Rule 71.

lu the book referred to iu tliis Rule auy utlmissious wliich are made

iluiiu^' tin' pi-oceediiigs beture tlie Master. shouUl bo eiii«Tt.Hl aii'l

si^iU'tl by the parties or their soliciturs making tlic" same: litauilr^ v.

<Jallkii.'o O. L. U. T;i: and see Rule «TT. note.

OSa. Upon the application of any person, the Master

shall certify, as shortly a> he conveniently cau, the several

proceeding- had in lii> ottice in any cau^^e or matter, and

the dates thereof. Con. Rule '•-'.

Taken from Cby. O. "Jiiy.

After a Master bas made Ins reiiort. be slunild not ct-nify a> it*

any matters before liim in the loiirse of tlie inquiry upon wllicU h'-

lias made liis report, unless required by tlie 4_'ourt so to do :
Roft-

bfitvh V. I'liiiy, '11 Gr. VSi: and see Ruh G&T, and notes.

For forms of rcrtilicates. see H. »!« L. Form?;. N'os. 1028, 11V>9. .V>

to appealing from a certilicate, see Ruks 7tj'J-"7l!.

6S3. In giving directions, and in regulating the man-

ner of proceeding before him. tlie ila^ter shall device and

adopt the simplest, iiio.^t speedy, and least expensive method

of prosecuting the reference and with that view, shall di>-

peuse with any proceedings ordinarily taken, but which he

conceives to be unnecessary and shorten the periods for taking

anv proceedings, or substitute a different course of proceed-

ings for that ordinarily taken. Con. Rule T3.

Taken from Chy. O. 240.

'I'be Master is not authorized under this Rule to employ thi' st.>r-

vices of exi)erts : lit- R'ihtrtH<Jii. RtjUrtsoii v. Rohirtnoii. 24 (Jr. Z>oo.

Uut he may appoint expeits to examine into matters referred lo him

so as to enable them to give evidence before him, on which to act;

and the costs of persons so appointeii are taxable between party and

party: MvKaij v. Kulvr. TJ I'. K. 'Jo*'u

The Master should allow amendments of accounts, when such

amendments would U>- alb'w-d before judgment: Court v. iiullaml. 4

Ont. CSy.

Appoint- 6S4. Where the Master directs parties not in attenct-

^v"rai'°^ anoe before him to la- n..title<l to attend at some future day.

iSnciuLi for different ]>urpnse- at different future days, it shall not

ilVrraht. bc ueccssarv to i"ue separate warrants liut the parties >iiait

to dtvise
Bllll|llt:»t

aii'l Bi'«ed-
iest method
of pros-
ecntiiiif

reference <.
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be notified by one apiraintmeut, signed by the JIu»iti', o£ the ""j'"'
j,,

proceedings to be taken, and of the time= u) hiin appointed

for the takJDg of the same. Cou. Rule '4.

Takeu from Cby. O. -41.

Tlic words " warrant " awl " aMioiutmeut," tiiousli iil>l)aMUtl.v

used in this and the two followiug Uiil'a us distinct tUmss, apiwai-

iievertlielcss to be in eltect couveriiblL' tuims : see Beunett's M. O., p. U

ft H'l; and s.'e form of warrant ; bcmit'HV M. t». Api). i.
;
H. & L.

iurnis, Xos. 1*37, y5b.

6S5. miere partie= are notified by appoiutment from i;!;"";!
,

^

the Master, of proceedings to \k taken before biui, no war- >''-;"j;;';„|

rants shall be issued as to such part it-, in relation to the wm;_^^^^

same proceedings. Con. Itule tJ.

Taken from Cby. O. --41*.

68H. Parties making default upon ^uch appointments, |'.>nii-

shall be subject to the same cou-eiiuencf^ as if warrants ijani,.Ki^

had been served upon them. Con. Eule 7U.
'i',,,""'

Jaken from Cb.v. O. -iii.
"»'"'"

6S7. As soon as the hearing i;f any matter pending 5i»-t»t^^

before the Master is comiileted. he shall so inform the parlies i»rti..

to the reference then in attendance, and make a note to that i;';;'™;|
,

effect in his book: and after such entry no further evidence ,„i;i',M,;,„t;

shall be received, or proceedings had. without the special per-
1, "k."'

mission of the Master; and the Master may proceed to pre-

pare his report or certificate without furtlier warrant, except

the warrant to settle which shall be served on the parties as
;^|;;';*»';«J„

the Master directs. Con. Eule Tt.
LvX't'i',*"

,. .ii- leave
taken from Lby. O. J-li.

The Master should not make any cj- tmitt coiimmuications to any

ot the parlies as to his decision, and lie -illouiu draw his report

himself, and not delegate it to the solicitor of any of the parties, and

all parties interested shonld have equal facilities for Ui!o\ying the

result and beinp present at the settlen.ent of tin' report ; Kmn-i v.

lincker, IG F. It. 3lja.

There is no difference hetwiv,'n a report attd a (ertliieate of a ji,,,tti

-

.Master, "though we apply the term 'report' to the more lengthened p|"<n«t''^i

productiotis of a .Master, and the term -certilicate ' to his sli<irtei
'"^

statements. It is. 1 lliink. clear that all his reports are certilicates.

aud all his certitiiates are reports." i,ii- Shadwell. V.C, i:luiiml v.

Mt^rUiK \ Sim. 344: hi re Mutiiln.l. li 1'- K- -47.

I'arties served with the judgment under lUih '-""S. who do not give

tuitice to the plaintiff that tUey desire to attend the proieeilings, need

not tie served with a wnrrnut to settle the report :
f.m-ii v. Mta^unx.

\\'. X. istjli. 1--: Let! v. f<tutroch\ W. X. lS7tl. JJ»1.
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It would seem that a warrant lu »«lle a repoit Lirmerlj- re<,u.re<l

four days' service: see tiennettV M. O. •-'0: Beames Ord. in Chy. -o.i.

V report or tHrtlricate sbould not. in a contested matter, be mode

ei iiartc. when intended to be used as evidence afainst tUe opposite

party : see He Urn,, v. .v„«o.ito". l:i 1'. 1'. -JHU ; wj 4l(/e, Joiiw. v. J/.l.-

tlviiaU. 14 f. It. lUU.

Wben the .Master bas closed llic reference, an application to let iu

turlber evidence may be made to bim at any time before the report

is sicned: «. RiM'k. Se.r.rj v. Ritcin,. 'Si Gr. («. After report lUe

application can only be made to the Court: O Umohoc -.: Hmnb.^H.

'PC L J ai'J- or a .ludge : see note to Rule 7J9. But to warrant

such application I- :,8 sranletl, the applicant must it, general make

such a case as would entitle bim to a new trial: ^\llddcn^. >mj/(ft,

sThy Cb. 41J: and see falt.r.on v. Scotl. 1 Gr 5S'. :
.S<.,|"dtr,, v.

Haunien. 45 L. 'l'. I'.-JS; Ca. raJice v. Carrie. I'J Gr._10S; .Ua,o„ v.

Henev, 12 Gr. 14:i: Iloaking v. Terrji. » .hir. -N. |s. J...

A .Master Is not Im.ctm officio until he bas made his t-eport on all

the ma-ers referred to bim: K;e v. O'di/c. Ji Chy. Cb. 4W; but after

be has made his report be should not certify as to any matters betore

him m the course of the inquiry upon whi^h he has made his report,

unless required by the Court so to do: Uo.ciuk* y.
farr^ ,^t.

V.a: the "lime rule applies lo taxing oflicers ;
L'i»9'r!/ v. Um,«.uh„.

Ill 1'. K. 444.

Marters' Report, are either General. Special, or Separate.

J Uc«a-«l Report is that which comprises the eouelusion which the

Master has come to. upon all Ihe matters referred to him by tbe

judgment, .ir order un.ler which he has proceeded.

I .vv,„iratf Kcport is that which embraces one or more separ a>

ma ters ot- the reference, and the conclusion the .Master bas come t,.

"hi"™"- and is limited thereto, apart from the other matters relerre.l.

\ report on sale is a fiiiriili.ir •I'ostrntion of a «r,«iro(c report.

"

Where an order directed a tnitation of the plaintiff's costs iaclad™

Iftcrcia the remuneration of receivers and manacers appointed in th

acnon and to certify the balance alter settina "" cert-.n c^^ o

the nefence. it was held to be improper for 'l'-,,-^'"^',",, " 7f^:'
separate report of the plaintiff-s costs alone; Re .s./A«(o«c < ',. •

Ediii. r.Hll. 2 Cb. B.V.;.

pnrt f'f special circimLstances touinl o>

Court for sonie further direction tipcii.1 .s,;,,ui; Rei,.,rl. is a

the .Master, as a i:uide lo

th(^ facts so reported.

Special reports on matts,„<-ial reports on ii.atiers which the .Master has power himself

ad^i aate a,on. and disp.«=e of. are not to be ">»"-•""'!,- ff.™'
,« e.1 hv he Judgment, or order, of reference: see Bennett s.M. D-

,;. l!n Ivalmslo,, V. llnll. 'i Chy. Cb. o44, and other cases ,„^•.^

A report should not be dated before the costs molnded therein ha

v

been revised, wben re,ision is necessary: IVoiHcH \. .UeCoK, 14

"'
1 relK.rt. like a judgment, should state results 'i"'y'.''°<' ?,'""''' ";''

set forth the evidence, arguments, or ^^'"--'' 1^ .T^'%\lZ[
.ions are arrived nt : .Soicrf,;,,, v. .Sorcrcia". 1- Gr. 55tf

.

Bool/i

RatU. 'Jl S. C. U. I'.:i7: Ki-lc llSI.

Where the Master is sp^ially '1"-";'
I" ,;::;"• \^ (^^'SIV A I

.1„.„1,1 he stated S-.riefly: .UcCrflrar .. l/c/t ,«' a. 1.1 Gr 3 .1

,;„iecessary prolixity in reports is to he avoided: ,>.. ( ., 1
.

Gi
.

.--
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The report should not go beyoad the order, or judgment, o£ left-r- Rule 6S8.

eum 1*1- the Court will not respect it : see Beame^^" Ordera, ia ; oud
^^^^^^^^ ^ ^^^^

see Clouater v. iloLean, 10 Gr. 576; and see tmpi:ruil Trustn Co, v.
^,^, i„.v,,|„i

V. 1. -Security Co., 5 O. \V. K. G41. And matters should not t>e ordtr of

reported specially, or as specijl circumstances, which the Master bus
5J'/"^'"";^

himself power to adjudicate upon: c.g.j whether or not an uccouuiing j','^.[^['|'j?

purcy is chargeable on the tooting of wilful default, etc.; \\ ulmalvu \mut<<s.

V. liull. - *-'hy. (.'h. u44: whether ii lun-titiilar debt is. or i-* noi, an -^^^b.

asset iif liii estate being administered: Vluuster v. MvLcan, 1" Gr. at

p/o;s.

A AlaBters report was set aside where tie liad exceeded his

auihurity by reporting on matters not re;'erre<i to iiiiii DohH v. .Ut-

llrcitlt, 14 8. ^'. K. 7ay.

IrUit the Master should state in his report such matters as may be uui =iiaiii,i

necessary for the information of the Court du further directions, or rtport

to enalile it to dispose of the question of coBts: (.,".. the priorities
[|'J*^^^^^^.

of creditors: Lavin v. O'SeiU, lo Gr. 170; and i.'f the legatees : tn .lisiiouf

VloaHttr V. ilcfvan, 10 Gr. 576. should be stated: and where aot'-^-iH.

separate solicitor is appointed to represent a class which is prtwd

fack sufficiently represented by the plaintiff, or some oib-T party to

the action, the reason for the appointment should be stated : Gorbam
V. (Jiirtiitm, 17 Gr. :>i6; and where an advertisement for creditors

has fieen disi)ensed with, the fact and the reason f-w it should be

stated in the report: see Rule 670 note. Where the .Master dispensed

with service of judgment on parties reynired to Ik' served therewith

by Rule -"3 (!i' he was formerly required to state his reasons there-

for, in his report : see Chy. O. 587, llolmested's Rules and Orders,

\i4\K but that provision is not emhodied in these Rulc'^. although it

would seem to Ix' a practice which should still be followed.

Sums chargeii against an accounting party, on the footing of wilful

defniilt -should he distinguished in the report from sums actually

recpive<l : Moodir v. Lcslk; V2 Gr. .'J37.

Thf .Master should not make a Htial report in an action until he is Finul lo-

in a position to deal with all the matters reierred to him: e.g., it is
Jo"^,^*^'i['

improper to make a final report in an action to wind up a partner-

ship, finding a balance due from one partner to another, until all the

assets are realized: Siuitk v. Vrooks, li Gr. 3'Jl. lint when the Master

is not abie to make ii final report, he may, when necessary, make a

"linrate report as to certain of the matters referred to him. and

wliK'h he is able to report on.

Ihalk or Reiiiocal of Master.—\Vher<- a .Mdsi.t dies or becomes in- tit-atn, ^t-.

lapacitate'l pending the reference, an order may be obtained referring of Mastti-

the cause to another Master with power to adopt the proceedings

ah'eady taken: Atioii., 4 Jur. 858.

f»r forms of reports on sales see form 86 (H. & L. Forms, No.

Hii:it : and of reports in administration actions. Form SA (H. & L.

l'orm«. No, vn'2).

«SS Parties shall rai>e before the Ma.^ter. in ve>pect t'oims

of ;iny niatteTs prei^pnted in his office, for his iloci-ion, all i.e mi-.'

point? which mav afterwarrlr; be raised upon appeal. Con. i',','u.''ai

Kule :8.

'

iTaXr.
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Taken from LUj". O. IHS, wbicU went tm to provide that i" '^»» ""

appeal wn» allowed on any ui-ound not dftlnctly taken betore Ute

Jlaatei- tUe Court miijht order tire appellant to pay tire co»t. ot tie

appea
'

but tbUprovWon Ua» not been embodied in tUew Uulc. Ln-

der tie Cbv O. -Jte. it would .eem tliat the Court mi«ht, in it.

dUcretfon, entertain appeals on grounds not di.Unctly taken before

fit, Ma°«r but iu .udr ea.e« mi.bt order the appellant, even ..

successful, to pay the cosU of the appeal.

AlthouKb the Court misht formerly allow an «W"' ™ " ''"""'J

not taken before the Master, it mijUt refuse so to do. ILu, the

Court re£u«d to aUow the Statute of Lrmitatious to be rarsed o,.

appeal, it not having been rarsed before the .aster. «,,,/".» >•

Smit/r, IS Gr. SJi; and see CJou.ler v. iicUiu, 10 Or. oib.

In order to avoid any question as to whether or not any point in-

tended to be raised on appeal, has been tak«r before the Maste.;, ,t -

safer to deliver the objection in wr.t.ng, or to have it not^ in tli.

Muter°» book; but this is not absolutely necessary: see U-'e bJ-.

See further as to appeals from reports, Rule Ou:; and note>.

Aecouni., «»«. In the Master's report no part of any accouui,

SK., aifidETit, deposition, examination or pleading used in the

r,iro*u'° Masters office, -hall be stated or recited, bu the sanie nui.^

'"""'°"
l,e referred to by date or otherwise, ton. Kule .J.

Taken, from Chy. O. '.iiV.

As to form of reports, see note to Ka'e USi.

schedule to «1»0. lieports affecting money ni Court, or to l)e pa.l

heattached
.^^^.^ ^^^^ ^^^j ..f forth, in figures, in a schedule, a 1uk-1

r"'J''''" suiumarv of the sums found by the report, and paid ov

n' rt
pavairinto or out of Court, and the funds or shaves ,o

Thich the sums of money are respectively diargealile. Con.

Rule SO.

Taken frri Chy. O. UoO.

An omission to observe thi« ll«le may prevent the report from bemg

acted on in the Acoouutants ottice.

691. A'

prepared. It

soon as the Master's report or certificate i-

liall be delivered out to the party prosecutiui

r'"^"}"?, [he" reference, or in case he declines to take the same. then.to J>arlj-

[frSn" f„f i,,,„ion of the Master, to any other party applying

kV.;Sr° Ihe'efor- and a common attendance shall be allowed to tlie

Con. Rule 81.
liarty.

party taking the same.

Taken from Chy. O. 251.

6»2. No tvritten objections or exceptions ne«5 be taken
Without OW»> i><> WJIIICJI i^i'jtvi—" -- 1 n ^ nn
r"",S„ before the Ma=ter previously to an appeal. Con. Rule 85.

liefore

Master. Taken from Chy. O. 253.
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Anpml. whM MeotiMury.—Ordlnonly, where tne ol.Je«iou lo»,i„

,1,. r.DOtt !• not manifett on Its tuce. an appeal uiuM be biougUl. 6M, tM.

Lnlew the report be a nullity, fulltr v. UvUan. S P. 11. WJ; «".<"

V L'mitrT P. K. 4a); Brotf., v. /^oHorJ, U K H. 113; where the re- Ji;i„"l-

.i.rt i!oe^ bevond the Judement, or order ot reference, the report as to „„,,„„

.ucU matter^ will " not be respected " by the Court: Beume» Ord., ij,

nud therefore no appeal as to such matters would seem necessary
;

au

ruiLlmacer clalminj priority to the plaiu.ift, who i. made a party

«. .1 Mibseauent incumbrancer, may cither move to set aside tlie

mJei making him n party (which appears to be the preferable prac-

ii,.. or appeol from the report on the .lUestiou ot priority; Jic

iicua'u V. Kodfcr, i) Ur. 7o, and see JJoiifsomeri/ v. S*o,(i«. i Chy.

IL. i:;i.

\i,.re clerical errors in a report moy be corrected, even after con-

uruiation, without appeal, by order in Chambers: see Rule '«J »«=
La where the lloster who has ma.le the report has also juri« l.-tiou

m "nmbers. it would appear to be competent for him to make the

,ler- bat he has no jurisdiction to make any material alteration or

Leiuiment of the report, not bcins a clerical error
;
that cai, only

!«, properly done on appeal ; see !<k,ad v. Uullaud. 9 C. L. i. M.

tor the purpose of appeal, a -Masters certihcate stands ou the

»Bau. footiUB as o report: Re ilollilvj. 17 I'. K. '.'ii.

l-or the procedure on appeals from a -Mastcfs report
;

see ltuk>

09g. (1) I'cuiliiig a reference to n blaster all atli- „ci>orts

davits paiiei-s ami docmiients relating thereto reiitiireil to j^j™

"

l)c filed shall he filed with the Master. Iiut every report or

certificate of a Master shall L'e filed in the olHce ui which

the proceedings were commenced.

(2) Any report or certificate filed in any office other than

the C'entrkl Office may. at the request of any party to the pro-

ceedings, be forwarded to the Central OflSee. Con. Eulc S-1.

Rules of 1 Jan., 1S9C, 1450; anwiclecl.

I nder the former Con. Kule Si. reports ot Loral Masters were re-

,nur.'.l to lie tiled in their own ottices : under the present Rule all

r..l>"rt.- are required to be filed in the olhce where the proceedings

n.i,. iciiiimeuced ; see Rules 14. and 13. and notes.

«»4.—(1) Anv party affected hy a report or certifi- An> jiin

Ciite may file the same, or a duplicate thereof, and the fHiugmjort^o

of a dtiplioate shall have the same effect as the filing of

the report or certificate. Con. Rule 83.

lalten from Chy. O. ;io4.

(?) Notice of the filing shall he given forthwith there-

dKT by the party filing the report. Xen:
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CONSOLIDATED RULE8.

„,„, ^,„.. -

,„/,", t^'Jii'ont orlTe"'!" IbouM he til«l before tl^.l

!» enforce*!. * "^^^-s:;;t„^'^.^.^^:o^«s-^--^^'^--^^^^

Pay Hi I'M t

into V'i*nk,

how lo t.t

lu repor'.

'

1, to delay in m,n8 aaupUca.e report by a party Inteudi... ,.,

appeal, see Cflit.e v. H«.,i;,.ii«. P. K. -•Ul.

,„™„, . party ^-^^^^^t'^^^ ^^ilT ^^'•.r":".
''
!:

'""sllLt aang ueetl not be
f^Jed on d^Uan;. who tave^n^t .,-

peared: 3Vri."to U..,.™! rn,.l> tmf. v. Cro.!/, -

'"'

6»a.-(l) Where the Ma.ter i. aircK:te,l to appniu,

.,on* to he paid at .ome time and place he .hall app.nn

Te me to be paid into some bunk to ,he jomt u rfit .

h ; HV to whom the .ame is made pnvalde. and he A.-

.oJ ant ; the party to whom the .tme is made payable nu,.

ItameTh; bank in'to whieh he de.ire. the .ame ,o be pa.l

Con. Rnle S.5.

lakeii fnuii Chy. O.

i,.v i* paid into a Imuk, m pursuance of sir.
Party iu«> (J) Where uM>m..> .^ jm... .• . . „:,„„
!^"ir„T appoBtmont. ,he party paying may pay the same e.t e

^^, Ihe credit ot the party to whout .be sa.ne ,s made P ....

Si'^o, or to the join, crcdi, ot the party
--"^.f^'^ZT^'t

;:;.'.^,?ir' if the san.e be paid to the sole credit ot 'he pa tj ,u

"aiK party shall be cutitlod to rec-eive the same without .....

;',.'„nt»..t
(.jijj^ jjuie 8,j,

I'iiki.u In.in Chy. O. 25ti.

ihis Rale .toes not rel-lte to tllv payment o( money into Covin
.

,„,,j,,,„, Ins Kult ..«»
J intended to provide lor ...

«""• 'o "'«
^f ''"'".1

,..".s ^vhe're he pavee is required w do some ..

.

;;:T™lr "^Xi^in^he l-ey; c.„.. in ^Pe^'Jc
J-^;-

'

a »rt,„n, nhere the vendor is re.iuired to esecnte a comes...

Tin n'rAlie MtioDs! where the mortgagee, or inoumbroncer,. ...

?e.,."red"l release and discharge their incumbrances, etc.

„.. 1,.,,, Money .lid .no. .1 ...in.

^^^^J^J't^r^'t. ^^^.^^^
,„e.,„.. of the o ho. r M the c

^ ^^ ^^_^^ ^^^^^ „,,„„
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WL«e the party l'"J'"'f,,"f''> ?' ,„ mnv Iv" in CliUuibew tof.N."

u„ order to tlw oBcer to •Uu «''="»'" -^ AltUouijb tUe ri-fu^ul

eu.«l-, "'«*''''f°'ta.'o Jn "M^^bout rea.01., tUe apylicuot iu

-^SrwSrf^^rSrro„^;^Urrco.,r.a..on.-""'"."U,.;,,„,

^•;;Cu.^'c;o:^-->«ot,«b..«*e^a^^
'"

l". ,«vBd: Ai«j V. (oii"».-, 1 Cby. tb. -.*.

atf6. AVhere, bv a report, any money in Court i. f"™''
JnJ^^f

hi reason for no. so doing. Rule* « Jane, 1S94, U90.

«»7. In administration suits, reports sltall as far as pos- 1^!;"

A be according to Fonn Xo. 84. Con. Rule 8 .

.

>-

'

Talieii from Cby. O. 3S1.I.

^ ^^^^

MH«',/ar V.' J/cKiii»o», 15 ^'- '^^

A9S -d) The Master in Ordinary shall have tlie same Master ii

•v'lini

::r:Md,mr:r::lthisotSce. com Kme 88, ,i.< ^.W.

(0, Where he acts under this Rule the fees payable in

E^lle^ 29 Sept.. 1894. 1381.

A«» \nv Olticial Refor.-e. upon the request of the Mas- ..»;;i,»i

tefror^^ or of a Judge of the

f^'^
Cour.^;"^

^if^^

=it for the Master: and t^-hile sitnng for him ^1^^" /'»;' » '
I'.Zl'i"

;!;„ Mrtiioritv and power of such Master, but shall not be

entitled to any fees. Con. Rule 88 (6|.
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CONSOLIDATED RULES.

It will be obwrvtd that tbii Hula only appltci wh»» thi> Offiual

Kpfprce li sitting "for the Alniter," It doei not apply to onef wU. v.

a re(er«Dce \» mmle to no Otttcinl lUferee dlrwt; \u the latter ca-i-.

lie hQit, however, certalu power* ot the Mn»ter in Ordinary uihIt

Kule tJM. A report of an OtUdal Keferee. whether uimle uimmi ,i

reference to liiui clirect. or when sitting for the Matter. 1m to 1,-

nppenltHi from, i>r conUrmed, In th« same manner ua a Local Mn»t.-i -

report: Hule» 7«U. 771.

The I'outluding wordt of thli Uule are inobnbly only luit-u.led ; >

prdvent the Official Referee from collecting fees for bin uwu u-e.

hut not to (li-tentitle him to charge the u»iial fees in law utampw.

1*5

im

it

n» -s

Trult-
mlftion of

p.|itr. «t

AAvtrtiK-
mcnt for

rr«dltor«,

foro] of.

TOO. On tlie conclusion of proceediugs before a Mu-

ter he nhall annex together nil tlie papers in the action ..r

matter before him and transmit the same to the offici- mi

which the proceedings were coninieucfd, to he deposited witii

the other pniicr- in the action or matter. Rules of 1 Jan.,

iB'je, U02. See also Rule 053.

(ii) Iiiijuiries fur Vredil'jra.

TOl. EvcTj- advertisement for creditors issued pursuaiu

to a judgiiu'nt or order, shall direct every creditor, by ;i

time to be thereby limited, to send to Mieh other party as tlio

Master or other officer before whom the inquiry is, direct-,

or to his solicitor, to be named and described in the advert i.-e-

ment, the name and address of the creilitor. and the full par-

ticulars of his claim, and a statement of his account, and tlie

nature of the security (if any) held by him; and such adver-

tisement sha]l be according to Form Xo. 70, and, at the tiuio

of directing such advertisement, a time shall ho fixed for

adjudicating on the claims. Con. Rule 9T6,

U'liere Ibe Master findB that there has Ihvd a i»iv,per advertiseiu-^iu

for creditors, under H. S. O. o. TJtt. r. 'J». he may dispense with nn.v

further advertisement without any special direction so to do; t'litli-

tert V. Tr/io™i6(/. W. N. ISUlll. V2: Seton, 3fh ed.. IIS'J. 12i0: ajid

SM Rr nrnckrii. Doualitii v. 7'oil-M»o«. W L. T. IVJS ; S. C, offlrm-d

SS L. T. .lour. «. It is not necessary that the advertisement shoiilil

have been piildished in the Oiitaru CiKcltc: Re V'UHcr;ii. \:, P. R.

'.'72 : and see Re Bracken, fll L. T, .Ml : 3» \V. R, 4S,

for I-'orui "!*, see II. iSc L. Forms N"o. 03^1.

702. Where, in a cause or matter, an inquiry a.s to credi-

tors is directed, the Master or other officer shall proceed ac-

cording or by analogy to the procedure provided by Rules

703 to Uo. yew.
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SlUIM.

'
(iii) .•liimiHi»'''n"<"'-

rilS In tnkine oocnunt* vin.lor a judgmnii or order inV™'|;;"-

,!, "'.r "on proc«.aings inr.T... .ball l>o oomru.ed on |«.^. ;;n

^^ m le,acie. from the end of one year *"", the d^;-^*
.

"ei'th. «nU.« any other time of payment u directed hj th.

will Con. Kule 975
•hv i> 474 Iniler thoi Orclfr, lUUl thi> form, f Co".

iniiulrv «bour.l will Iw m"'!.'.
. ,

Ualthexa. U Or. 4..
„„„„,,„ the .Mfi»HT «1>™I'1 r"!"!" Prool ot

Before pr«.,..lmj to «»*> ."=, ""T "j. hrm to »b..w who »rc th8,...«..-

,,e oece».rr •"''»« •"'^.''"^'''^^^'^"'^ib.n o.B,v copy o' th. -";;,„,
parties, .t any. "I""

J"'" „'",,.,«, a, fhe Mn.ler .houl.l d.rert„„h

judgment a. pre.cril>.d ,"? «^'
-!f^' ;'„d u, m..v « li.p..i'« 'tith |..H^.-....

™ ,vUom tlie indsnient '» '".^ '""I'i'k «?-. II: but «h. K»le KiS.

„rvire. on any pnrtlw. as he may tBlnK nt
.

i.
i„,ere-t Sor,*.

service u.ay >-e ,n.p.e,i -i.b on partie. « bo e ^™«r
,,

Jn
^

„ small, and where there " «'»7;^'„'^,^.'"„1„ ,^"'„. „r directe.1 to heS
rri"tr,h:"':.irnT Zr:'::£^^^ -r"^

"""' "°""'

^^lo^t^iicnt .ronnd for

""'^r":;" fT": ™cu, under
Person, who are .en-ed w;.th an "«!<•' ''^ "'/'^'^

"^^i.^, „,„.

R,,!, ...« ii^ do not •^"'^„,^«,7;, ",S ^..'"on'sivin, notice of

merely aeon ire a right "
'"^^^.Z^".: ^^t. but they are bound by

their desire to do so to 'O' P'"'""^
n.tually parties to tbd action:

the proceedings n. ^-^^' ^IJ'^^!^^ ^ :,T2: and where they

£'t^';;;tS";;!c V^-dVn;, in the .Mas,erV omce. they are not

™^l::r:^ed ... give notice to .be, t^alnt,*^^. desire ^ej.^^

torend the
r--^--r",'o5l^.' "nd 'wU

' notr^f-hrtLoTion Z^^^^T
r.Sbiurbut'^;h:;rrp;.:r;erve.wi,h,bej,id^^^^^^

r:[u^^;^i::;v^hS'pr^n;3;^ ;pic;. nor o, .he

"rors=;;::;h::r„;:u!.of;_™r.^^^
...>=,« of so doiii" out of the estate, and unless tne v ourt » '^

. ,,l,iiiiti8i

:!^!:;::"JoI«'L;:So:::>\l",hefr"nnece^ly attendance: see «,„o „re„.di„.,.
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CONBULIUATED Rl'LEB.

J*er»ou» swrvfd imd«r Hale 'JfJa (3* canoot bt* rniulrvd to ccuum
w« nupia. [1. ;;TJ.

\Vh*re tlie Miutpr tiudM tb»( any p«rtoni> injt ftmiliig wltbln Ituh
VKi {Hi. uuglit to b« Qiad* partita, and •naljliil ti> attend the pr»c*v<i-
iDfM, h* iimj B'lil tU*m a» partkn und«r HuU H-M:. P»r»<>n« ii.ldwi
uiiilt>r iliat Uulv Ifocime parties to ibt action, m* t( they Uail Ix.'n
oriKloally inacii- partlH lo tbe writ, and tbcrt-artfr tMr namvi^ nr^
adrl<>il an detendaiitt Id tbt< title of ttie aclioD.

'Ibp ilirectUm contained In thin Hule, as to ibc allowimc.- ol" lu-

tiTMi on debtn. niit.li.«. lo dcbtii not tipnrlng in[ere»t. prior to tlie date
ot th" jutlament, Hk- jintKniMU for adminUtratlou, optrnti's ai a
Jiidifuitiu for ait tin- ire'tirorn ot tb« eitate for the amount wf thtlr
rMpeotivf .ifbtn. anil roimfiiinMitly from tliat diitp tliey bear inu-re^t;
biit wbpr.' H r-r'Hlit'.r in i-uiitlt'ii to interedt from any prior dnt>'. hy
virtup of niiy j.iiitun\ or niiy ifiiiiriict. fxprp«:.f'l ni- iiii].|j,-,|, ih),

MaRter may nlluw nucli Inten'fit. Hut wiiere a auiii In payable ni a
certain day. witii interest. tliTt- in no implied contrapt to pay intnr.sr
ar tlie Bame rat.* uftev dffuult : and eren where thr name rate hn" bt^a
paid for many vi-nr* after Offnult. tliere is no implied contrart to

oonrliiue doiiiB hm : He Hnbrrtn. il<iu,fchnp v. Hobcrts, U Ch. D. 4U:
1-' L. T. ttfW: Cook r. Foirler. L. K. 7 U. L. 'J7 ; Dalby v. Hum}.hr.nK
:;; l . C. g. n. :a\: Hi»">»io» v. Oraham. S P. H. 4'.0. Aa to nhnt
i- n "ufficieiit demund of iotereat within the Jud. Act. ». lU tji,

««7*»u. 1.. imi; >e^ ii,„kc y. U"-. :iL' i.. T. Htm.

(letieral ieKBcies tmyable out ot petsnunlly bear interest frcmi tU>'

Pipiratlon of a year from ilie lentator's death, iiniess the leH.nior
vra% the lepatoe's dt-btor, or tpfing n parent or tnodlni iu !ocn
jinrciitu to I lie Irpntee has madt- no provision for tlif > lintenance of
lhi> leRntee wiio i-* an infant; interest on legacies charged on lan-i.

Lea*- interest frnm tiie teotatur- iJeaiL: Aihbunier v. .U<acffuirf. ^
White it Tudora I.. C. (7th e'l.'. Vti;: out where the legacy in payaM,-
flit of the proci'ifl.-. Ml the waii' ot lami. th^ interest doe- not run until
II year frmn the dwuli ; 'i ri<ir v. liuck. IS L. K. Kq, 301 ; but where
the sale was iM)stpou»-l i ihf testator till after the death of n tenuin
for lite, and the rents i\ .-re directed to l)e applied as if the sale luid

i.iki'U pl.Tp, a ienn'.v p.-iyiibt.* ont o£ llic pmceeds, wn" held Eo bt-iir

uihTi'Vt from the death of tlie tenant for life: Re W'atvra, M'atem v.

BoTvr. 4-' Ch. L>. T)!? : fil I,, 'f. 4;il. Where, for the convenience o;

the eotntr, tlie iinyment of a leirary is postponed by the teatntor. tlie

leaacy benr« interest nevertheless from a year from the testmo:-"-

death: Rr (>lii'\ Olirr V, Wenterniiiu. ft" I-. '1'. 35."t : as to interest on
a lejfiuy lo an Infiuit fx.^moi-. se.' U, tiunhur. Long V. Gardiur. tj"

I., 'r. -"i.*t2; and see fiirtlier as to interest on legacies. Re .fudkin.
1'" Ch. 1». 74;i; 5" L. T. 'Jini.

! nr t<<nu of report in nduimi-
II. iVi. I.. J-'orniP No. VH'Z.

irniion proceedings, see App, Form B4

704. A prnrliinv ne-orl not make an affidavit, or attonrl in

-Mippnri nf iii.^ claiiii loxfL-jji to produce lii^ ^eflllity. if any),

nnh-- ho i- -orved with a notice rer|uirin;j: liini tn An >a a-

lierciiiafter provided. Con. Rule 0".
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iv-tlt.^i

.M'.i

Xu u..r<on, Mwpt tUa i)H-uiml rept.'wiiiuliv.'. h ifuml."! (fH:.'ln««UTO«,

bv'knni ol ""• M».t.TP to iil.D«»r ou lU« ilaiiii ol luj l»r.ou uoi »,.,„,„

,,,.riv U Uw i«u«i. WUi.t tUe eilaw ul lb» a«o«.«a, m rv.liKt "I ,„ii,i„i ,.,

luj >l.bt or ll»bim). Uui tue Ma.ur u..) Juvct auy oiU.r i.u«) '""n-j;;-

".\ta.. -o .Wl".", eUL..r m aj.h.l,.u to. ., lu j.!""' "• "> ,K.:.oim -H'-li'

r.pr.i.ut.tlv«, uiwu "udi u-tm. u» lo .o.t. ur ulli.riv..o u- U.- «liuU,,,

ILiuk til: ••• K»'« '-'**

Crnlltun nuTclj •bu'Iiub m ILoir cluiiu« ;iiir-Uiiul lu iLlieiiiM-uifUl. i r

ouiilil not tu Iw allowtJ iiiij iM.l. "1 w Joiim; bui «li.-rr lU..) are
;';,;,,,

.'uL° to 10 lulo l..,u,.,l ,..o„l lLa..uI. llu. Ma,.., maj .X a .urn ,.,

lor cu.l«, or allow tai«l ou.u ol iiionug the tlonu. .« Uuh UJ..

A uoUir to a creduoi- iviuinuj Uiiu lo mukt uu uUidavlt lu auniori

ul Ui. ilaim, may Iw tral(.uiilt«l by po.1, pra-paiU, aililKu"! to bliii

or bit oUcitor; Het ttutv Ho.

ttbuu a irsdllor. claiui i. .ll.puteU. be may bw i,^w>i lo prodaoiMiroi.';

coiroUoram. «vi^uc.. tlK-r.-of; .e- 11. ». V. o. 7li. ». W. aud •«•';„•,

caief in notea to Httlit 'itiU and 'Mi.

A iudsmant obtained ivitlioul Irau.l oi- .-Diluiiju i. loiiclmlve svld-

.nee in suiu between creditor, lu le.ation to tbe propi'ilj u( toe

debtor, ol th. indebledn....» ot ibe latter and of ibe aiuount ol »ueb

.udebledne..; Cmdve v. Lord. 2 loui. .\. 1. Uep. M. JJ«,(m
.

i" ../,...n.i- !< ini> lii,. -JW; 4'J 1.. T. U-: and -r aoiivfmiiii >.

n:"K"r, o^'W UTU; «. «->,-. j™--. «""' V. JJ.„a„. la

Uul. .-'.

W Uere tb. lolieilor ol a l.laintlff lu ;1U adu.ilM-llutl.iu aetioii. bad

.>urcba«d. alter jdd,n,ent and landing an iuquiry ibereunder aa to

debt., two claim, ana.n.t tbe e«aie lo.' le,. .ban tbe .nm due, 1
wa.

held tboi the nBoer to wboii. ibe acUon wa» relene.! bud no juii.-

5ct.ou to certify >bat tb» .olK.ior .a, a tru.iee lor tbe credl.or. or

Zl -iiriilu. be mlBbt receive ..ver and above »''"''* J^-J
".f."'/"'

the claim.: He TMcll. MdJ v. L„d,.ll. 3-J Cb, L'- >"»;•"
\,\\i „,

and it wo. alio beld tbat ^u.-b a c.niiem.on . ..uld not be rai-M nl

?b. bearing on furtbcr directions, tscent by coi-ent of tne .olic.tor.

in tbe administration in Ontario ol tb.. osta.e of a per.on domiciled

abroad, foreign creditor, are entitled to diudeuds pnr. ,i«..« witb

Ontario creilitors: Uiluc v, Jioori, '^4 Om, 4ol).

\. regard, tbe e.!tatcs ol i.er™u« dying after 13th April. ISUT.

claim, lor three moutb.' »«l..ry or .,v,,Be. a... eu..,le.i to ,.n..r,tv ol

l.aymenl over ordinary crediL.ra : «ee U. !^. O. c. lot), s, b.

70B, Fven- creditor shall pniduce before the Master the'J'^-,;';

^ciuriiv (if anv) helil hv liini, nt the time aprointeJ for ad- ;;;';;

judit,il"ing on the iliiinis; and every creditor, if vciii; -ed hy.,i..;a;j

notice in' writing, to he given hy tlie executor or adnunis-

trator of the deceased, or l.y such other person a. tlic .Master

(iir«t>, according to Form No. S^. ,hall produce all other

deeds and documents neces-ai-y to suUstiuitiate hw claim

before the Master, at the time specified. Con, Kule 9TS,

lie notice t.i pr~t>i<-.> dnciimems in s.JCpiTt "f bia claim, may be Sot..

miiimitted t.i the ci-eilitor. hy posi. :iil.lr..sse.l to him ..r liis »..lR-ii..r. "' i'

'

if niiy : see IfuJc Tl.'.
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Where the estate belns nilmmistered is Insolvent, the creditor

must vaKie his securities, ami can only rank for the tlltterence. The

personal representative, on the authority of the other creditors, is

entitled to take over the securities on pn.vment. after realization of tin-

ecurit-w of 1" l»'r cent, ndviince <iu tlieir .pecitied value; or Ilii'

cieilitor mav assign his security to tlie [lersoual representative au.l

ranit as an 'unsecured creditor for the full amount of his claim: sh..

K. S. O. c. 13L'.

In case of a deSciency of assets all creditors claims not speciticoil?

secured arc paid pari pimii; those specially secured have only

nriontv in respect of the property held in security; see K. S. O. c.

r")
«

;n- and this would seem no«- to be the rule as to volunlaiy

,!ebls; see Re II Viitotcr, l»»*l. ^ C'h. C?T
; »3 L. T. 3-4L', 449.

70«. Where a creditor neglects or refuses to comply with

Rule rii.-). he >hall uot be allowed any costs of proving lu-

daiiii, unless the Master otherwise directs. Con. Kule 'J-.V.

TOT. The executor or administrator, or such other per^.n

'

as the Master directs, shall examine the claims sent in piu-

suant to the advertisement, and ascertain, as far as he is able,

to which of -uch claims the estate is justly liable. Con. Eule

980.

T08. The e.vecutor or administrator, or one of the execu-

tors or administrators, or such other person either alone or

crrfitor,' jointly with his solicitor, or other competent person, or other-

''"'»'
wise, as the Master directs, shall, seven clear days before the

«-i,.n to '^-a^ appointed for adjudication, file an affidavit, which umv

he flkd" be" according to Form Xo, -21, verifying a list of the claims,

the particulars of which have been sent in pursuant to the

Formni,
^dvpftiscment, and stating to which of such claims, or pans

thereof, respectively, the estate of the deceased is, in tlie

opinion of the deponent, justly liable, and his belief that sucli

claims or parts thereof respectively, are justly due, and prop, r

to be allowed, and the reasons for such belief. Con. Er!-'

USl.

l-.,i- I'onu Jl, see H. & L. Forms Xo. !«!).

Ti„„,or TOO. miere the Master so directs, the making of tin-

S-SA .iffidavit referred to in Rule TOS. may he postponed till aft-v

"Smsti ihe day apjuhnted for adjudication, and shall then be suljjcvi

to suoii directions as the Master may " "

Affidavit
to be made
l»v persons

give. Con. Eule

Adiu.ii.a. TIO. At the time appointed for adjudicating upon the

'wn^by claims, or at anv adjournment therenf. the Master may albw
"""'

anv of the claims, or anv part therenf respectively, without
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Moof 1.V the creaitor., and may direct .ucli investiption

a ur nny of the claims n..t allowed, aud re>,».ve ^-uc 1, turtUer

nartuiUars, informatioi.. .., evidence relating tl.oreto as le

flunk- Ht, and mav requiie any creditor to attend and provo

hi. claim, or any part thereof; and the adjudication on siicli

claims as are not then allowed shall lie adjourned to a time

to lie then fixed. Con. Rule 983.

Taken from Chy, O. 4^-.

Thp Ma^lM- lm« no powel- uii.ler tLls llul, to emjiloy expeit* to

,<s
'

liim it. Jom?og to S conclnsion on tb. daitns o£ person, c.a.mmj

tu be evetlito." : Re HoUrtsoii, Uobcrmn v. t{oUrl,m. .4 (..i. 5jo.

s„l,«-t to the provisions of H. S. O. c. 132, refen«l to in tlie notes

,0 i
"( 7 S, a monsagee is entitled to prove a«ainst tl.e gene nl

t„t". nntl hold his security for any amonnt the seaera e» ate » m^

,,ffiMent to pav : Re Slemirt. stcxart v. .Stcifurl, 10 Ci. IbSI. « lieie

;„ a don.- °i'cy of assets, some creditors are paid more than their pro-

oor?io. ley may, on the petition of a creditor vviro has not !>». Da 1

r, ir l'.n t?0„. l,e ortlered ,0 refund the excess: «" ». in We,. V
..

,

J

%

n r '-•
'l Ont \pp. -.iia; but where the personal representative

St fsff^r^r- z^ci^ If;^^eS.s

,lT;„,'er|.avment: Ltileh v. lloUoi,; Bniii-, 2, Ont. bi\.

Where the -Master requires a creditor to attend and prove his claim,

the liitTce so to do miy be transmitted to him or his solictor by

I,„.t unless the -Master otlierwise directs: see Kiilc i i.i.

Notice of proceedings in the -Master's office should be given to the

,„,„; though they have n, t appeared on the -^w"™
,
""

'l'-- "7;;;
iJniition order: Rr Pa,li^o». Jacl:>o« v. Mattlmc. l.M,i. 4.. aud ,ee

711. Notice sliall be jrivcu liy the executor or adminis-

trator, or such other person as the Master directs;

(0 To everv creditor whose claim, or any part, thereof,

iia- lieen allowed without proof hy the creditor, of the allow-

,',nce. and the notice may he actordinsr to 1-orm N". »1

:

(?,) \nd to everv such creditor as tlie Master directs to

attend and prove his claim, tir such part thereof as is not

allowed, liv a time to lie named in the notice (which may l«

according to Form Xo. S-J^ not less than seven clear days

after the service of the notice, and to attend at a time to he

tlKwin named, being the time to -ul^ch the adjudication

thereon has been adjourned ; and in case any creditor does not

roniplv with the notice, his claim, or siuh part thereof a-

aforesaid. shall he disallowed, unless the Master thinks fit to

give further time. Con. Eule nS4.

lalicii from Chy. I). 4S!.

923

Kula 711.

Furllitr
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exptrts.

Mortua.
t'ee- claim-

Notice to
lie aent
creditors-

Where
liroof ot

claim is

rciuirc'l-
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Rnlts
712-718.

Crwiitors
may Kiid

CL. VM
Ch. r.S4; liai-rifon

He McUuriKi. fenli' !•!

Kirk. I'.KH. A. (". 1 .

COXSOLIUATEU ULLES.

Ibe uotice may be tvausmitted by post, prepaid, to tLe credUoi- m
bis solicitur, uuless tlie Master otherwise directs

:
see Ww/t 715.

For Fo.uis SI and V2, see H. 4: L. Forms Xos. 9J3, 9o4.

7ia. A creditor who has not before sent in particular^ m
... ,. -

hJ6 claim pursuant to the advertist Jient, may do so sovm

Mm. clear days previous to any day to which the adjudicatiou i-

adjourued. Con. Eule 985.

Taken from Cby. O. 4SJ.

Aiierexiiiry flS. After the time fixed liy the advertisement a claiii'

fiL'i'tSi' I..V shall not lie received ^except as licfore provided in ca-e of mi

mZ''"i adiournment), unless the Master thinks fit to give speo.r.i

ruin.. claim,
j^^^.^ ^^^^^ application, and then upon such terms and con.li-

tions a> to costs and otherwise as the Master directs, ton.

Rule 98t).

Tnlien from Cby. U. 48j.

An application of a creditor to i.rove after the time bas eiapst.l i-

usually granted; but ou tbe terms of not cilsturliing iiny division ..(

assets wbicb has actually been mack-: Itc Vrlcalte. Hickt v. ^^"•'•^'^

Ch. 1>. :aii: i-1 L. T. 3S3; 41) L. J

V. ilcilitrdo. I'.ili:;.

sa L. T. 5BB.

Creditor. 714. 'WTierc an order is made for payment of money nut

of Court to creditors, the person whose duty it is to proseculo

the order shall send each creditor, or his solicitor (,if any), a

notice that the cheques may be obtained from the Accountant;

and the notice may be according to Form Xo. 83, and sucl;

person shall, when required, produce any papers necessaiy to

enable the creditors to receive their cheques. Con. Rule !»s;

.

Taken from Cby. O. 4S«.

Creditors who have proved claims, but who are not parties to tli>-

action, are not entitled to notice of a hearins on futhor dircctJoti«.

nor of an application for distribution: Lai-in v. O'Act/^ VA Gr. 1.1.1.

CriHiitnrs who havi? r,^ceivpd more than their share, may be ordend

to refund, on the application of a creditor who has not receive,! hi-

proper proiiortion; Chiimhcrlen v. Chrkc 1 Ont. 13.': It Out. .Vpi'.

2T.i: but the right may be barred by the Statute of Limitation-.

7f not prosecuted witliiii sis years from the date of tbe overpayment

:

Blake v. (riitr 31 Ch. U. 198: or may be lost by ncquiescenoc: !«. C.

55 L. T. i-)4.

['or Form VI. see H. \ L. Forms X". ri'iH.

Notice, how 715. Kverv notice bv Rules '03 to 714, required to bo

loSSr,. given shall, milc" the Master otherwise directs, be deemed

fn !,,. iv.fficifntly given and

when their

claims are
jiavahleout
,.( Court.

'ved if transmitted l>y po
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meuiiiJ to tilt, creditui' lo b« served, accoidmg to the addre,* a-d'-
„,

.Sa bv the creditor in the claim seut in by lum pursuant to

t \. advertisement, or, in case the creditor has employed u

iolii'itor, to such solicitor, acccording to the address given by

iiiui. Con. Eule 9B8.

(iv) Sales.

Tl« Where a sale is ordered, the Master may cause the;;;;»™;;^^_

property, or a competent part thereof, to be sold either by;*;-.*'

public "aucfon, private contract, or tender, or part by^ one

mode and part by another, as lie may think best for the

interest of all parties. Con. Rule 89.

Thi« and tlie following Huk, 710-743, apply to sales by Official

|!,.l.'iei-s, as well as l.y .Maaii'is :
see Rule t!i)4.

717 AVhere the trusts of any will o. settlement are being

administered and a sale is ordered of any property vested in

the trustees of such will or settlement upon trusty for sa^e

or with power of sale by the trustees, the conduct of the sale

-lioll be given to the trustees unless othei vi.e ordered. Con.

Knle SO.

hl.litical nith Kuf. It-. Marc-li. tS7'.l. r.

iv.iul.! have had the conduct; Kc ilunhall.

I ,„!„ this Kuk the conduct of the sale was ?iven to a defendant

iu a., action l,y one trustee, who was also tenant for l,te, agamst th-

!h„'.. other trustees: Ke <)«M«u: <la,:l,ur v. Uc,umo„l. 4S L. .1.

(III. IhH.

71S \Miere a sale is to take place under a judgment ort;|;y°'

iirdor of the Court, the original judgment or order shall be.h;;«;"^;

u-i-d. imless the pilaster re(|uires a copy. Con. Rule 91. jj^»-^^_,

M.oTiin
laki'U from Chy. O. .Jt4. re-iuircl

the .M.i5ti

CondUL't •

sale uu'Ki
trasta ol

foriuerl.v the plaintiff

•. N. 1S7'.I, 1-.

Conduct of the Sale.— 1 lie pai

ler, "I- .iuJgment. directing a sale,

le iiaiiiiKt of the sale.

y liaving the carriage of the

the party usually entitled to < M-i",;;.;;'^

vntilltil lo.

Il

n„, „,rre extent "f tile interest of any pany in the pr-iixTty, or

, ,i„v«.s.-i„n hv him of title deeds, doe, not sive any riirhi to coll-

et the «ale. rsnallv the plaintiff havini: the carriage ot the juds-

nt or order will also have tile conduct of ihe sale: ;in'c \. Uam-

.,,, 1(1 Ha Vm. vii. But where it is for the benefit of all parties

, ;,„d, ("it .he sale may be siven to a defendant
: H<-'"''J;

, - u- n -,. ;i;,.„„ V ;•.(«< r. 7 Ha. :)31 : or wliero all parties

"ro"t"lie",ietinn wish'ti' bid. it irav be aiven to an independent solicitor:

/,'.ini...i./ v, McDnmU. >• 1' H- -^^-
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CONSOLIDATED BILES.

But •• where iLe trusts of any wUl. or scttlemoDt, nre l.HiUf nilmin

tatwMl, anU a ^a^le Is ordered of any iiroperty vested i tUe au-t

ol »uch win, or seitlomeut, upon trust for sale, or witli power ol sa •

by iucb trustees, the conduct of such sale shall be giveu to su.l,

trustees, unless the Judge shall otherwise direct :
Kule il..

It is the iluiv of the solicitor of the party having the >, i.luit i.;

the sale, to prepare the advertisement, to procure its »eti;eii,eut 1..-

the .Master, and to see to its publication, pursuant to tLe Master

»

direction, to make the necessary arrangements with Ibe auciwuce..

to attend the sale, to see th.,1 the contracts are dtily signetl by th>-

purchasers. to prepare the netessary affidavits proving the sale. aiH

p "nire tl,; report on s.ile to he settled and filed, to .leliver al»tn,ct..

answers to remiisitions. and objections, and to attend any referenc,

as t" The tiil-^: to attend the settlement of the conveyances, and

nrocm-e their execution by all necessary parties to the action; an,,

foe orce f necessary, bj- motion the due performance by the pnr-

hases their contmctl lie is usually styled "the vendor,

solicitor" and as such he a.ts for the purpose of the sale, tud 0-

Sgards the purchaser, for all the parties to ""' »«;™ -"' »,'

'

interested in the land directed to be sold: Dart!/ ^. /"""ci. 1 R. .>. -M.

.,?,," twv Hallctt. 8 P. U. am: but his own client niusi be:ir an.v

Toss' occasioned by such solictors malfeasance suob as .he m,--

appropriation of tlie purchase money: ilulkim •.. Ua.le. U f. l.-

8,')0.

I'verv nartv t- the action is bound to facilitate the sale: K«alt v

to»
"

OT Beav. S! Interference by other parties, with the part,

having t'he conduct of the sale, may be restrained by injunction.

Dcoii V. llilson, 10 Ch. U. VHi.

The party having the eondi.ct of the sale, is n'-t a_t, liberty to be],

unless leave to do so is granted specially: see Rule ,-:

Where a sale has proved abortive tor want of bidders, the properi;

ilr"' mav raSveriised and put up asain for sale without further ord.
,

:

.vftenreod v. (.nnppbcH. 1 Chy. Ch. 2'J'J.

»i.i«.int- 71». All iipiiointiiient «r warrant ill respect o£ the sale

Siiive,. shall he ohtainod from the Master, an.l scrveil upon all neee-

"«"""' - - toil. Eule 93.

Outv of

partle*.

sary parties.

Taken from Chy. O. ht;

lirafl

advertise-

ment to iw
liruuiflit in,

lint no par-
ticnlavs or
conililionB-

720. At the time appoime.l thcM-ehy. the party having th..

comluct of the sale diall hring into the Masters ortice a

draft advertisement, hut no particulars or cmditioiis ot tlu

sale, or .Iraft or copy thereof, (on. liule y3.

It will iK. seen from the next /(«(,, tl.n. any particulars in wdiieh

the pro osed conditions of sale dlller lr...u the standing condition.,

^re to b set „u n ,l°e advertisement. This «./e. therefore, render.,

?t unneiesslrv to bring in any particulars and conditions of sal .

apartTo.r those neoesssarily recittircd to he embodied in the adte.-

tiseiiieut.
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731. The advertisement shall contam the following par-
^^'J^^;

ticulars.

—

„,, ,„

COIltdill.

(a) The short style of cause; "i.vieof

(M That the sale is in pursuance of a judguiem or order u-iui »•

of the Cotirt;

(c) The time and place of sale; v^ ""•"i'-

(d) A short and true descripiiuu of the property to be sold;
J^^j*;,'

(() The manner in which the property is to be sold Ma™..t o.

,.hether in one lot or several, auil if in several, in how many,

and what lots;

(/) \\Tiat proportion of the purclta.e money is to be paid
J«™;»,';; ^,

do™ by wav of deposit, and at what time or times, andi™*.-

whether the residue of such j.urcha^e money is to be paid

with, or without interest

;

(;/) Any particulars, in which the proposed conditi.ms of ^^,:Sm^

sale differ from the standing conditions. Con. Rule l)i.

fiikeii from Cb.v. O. 377.

Ulvertisemcnts of sale sliould be framed as conciselj as possible, Ailverti.i-

. . :_c ..:„.. •« ;»rnn.iii,.r iiicntsot
> aicU couve.vs uo uech'.-.sar.v iaformatiou to inteniliiig

|^

Tl;j iutro(iuction of "puffing" is to,,
aiul all matter
niUTliasers slior.id be excluded. Tl;.' introduction ot " pumng is io,„,„„„,i.

l«j avoided: Baxter v. J-.»/ui/. 1 Cby. CU. -jau; Duch^ii v. H ilkei, Ih..

"Jl. The advertisement should set out the improvements: aeiturd v.

lii'l'Ait 1 Chv. Cb. '2-ti: and the esi.«Tence of a favourable lease, if

iiuv: jlealj,ia« v. 1 (.»..£,. 'J L'h.v. Cb. 171. I5ut anv omissions of this D,f«t. i.i

li.i'id, must, as a general rule, be objected to at the time ol settling the Ji;«;;|

idvertlsemeut. or liefore tlw sale has tafcn place: Crr.iiciel- v.„i,„„tol»

Thotiipton « P. K i'.'. But, where a materia! tact was omitted fromcortected.

the advertisement, :.g.. that a lease was subject to a ground rent, the

tnircbaser was uischarged from bis purcha-e: .Juiua v. Itimijur. 14

Ch. D. oSS; 43 L. T. Ill; 4!) L. J. Ch. 77o.

Misdescription in the advertisement, where it amounts to a material Mi«rei|re-

uii-iepresentatiou. is also a ground for compensation to the purchaser
:
»""™"

„,

SNMiinn V. ()' lliiuohtic. ;;S (ir. '.117: even after conveyance: Bull v.'"'

U«ni»r (1 P R. oil: or mav entitle the purchaser, at bis opti-.n, to If

leiieve.l' from liis purchase : MatUiii, V. V, ((... HI h. T. 4!I7
:
Unlnran

V Uk,;I •-0 Cb. D. 1: 45 L. T. 4S5: :.l U .1. I'b. 113: but be is not

entitled to compensation it he iio.iiht with knowledge ot tb.^ tacts :

;;, Eiiranh d- DniM. <VJ I.. T. 440 : and see /.'.»(. pp. 1144. et se.|.

^\Tiere n misstatement in the advertisement lias lieen verball.v

lorrected at the sale bv tlie auctioneer, but suc'i correction was not

heard bv the purchaser, the liitter is n..t entitle,! to competisation.

thouch »c»i''/c. the venoov tni:;ht not be entit' • ' - ^- ' '-

tnirt specilicallv : Re Hint A O'l/orr.

I'd to enforce tlie con-

V.Kll. 1 fh. 113: S! L. T.
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CONSOLIDATED UULES.

Where k'liseholilB subject to oueruus covenann are offereil lot

sole Mich covenant, should be dl»clo«ea to the purchaMr; and an

acceptance ot the title in isnorauce ot such covnam, ivill n.,i u.

bimllng on the puichasci-
:

ttc ''"'J'<^*t ''/•''»*'• ^Al-^f-y^' *'';,

S3 L. T. 402; ilUyiuui v. Uuiilrai, IWU. J K. B. -wi
.
»M L,. i.

360.

8ptcl>l Condltlom.— Unnecessarily stringent conditiuns of sal-

ought not to be sanctioned by the .Master; thus where the "tic. >-r

the proof of it. was involved in no difficulty, a condition of sale that

• The vendor is not to be bound to give any evidence of title, or any

title deeds, or copies thereof, other than such as are in his possession.

or proi. ,inv abstract.- was cuidenmed bv the fourt
:

J'<'( "''"''' ^

Vordo,,. J L-hy. Ch. VJT,: and see B"""' '••,"?,'""«*"",',«
^.h,, -m-

IKfJ- D«<m V. Flood. -Jo Ch. V. IV.".!; 40 L. 1. b.O; J8 (.h. V. oSiti.

.-,• L r ••.'.Hi; He Itauiar. ."^ L. T. iV',. Trustees were re.tinlne.|

from selling without a reserved bid ; Doini.i/ v. Oenni.. 14 Out. -l.J.

In sales l>v the Court, if a good title can be made, the parties are

not at liberty to relieve themselves by special conditions from the

obligation to make such a title, and the Cot-rt wil not provide by

conditions for imaginary defects. ,,.r •«""•" V. '-V-UcO-"-"' -

GorJon. - Chy. Ch. VM: ficr. V. ficr., ban. & Sc. 414. It is l^e

uniform practice of a Court of Equity, not to set up for sale a itle

kncming it to be ba.i
"

; Bca.rcK V. IWicclcr, I Ir. 1.1- «). la/ii., .

Bill. (! Ir. Eq. 122; Sugden. V, &. !•.. 14tb ed.. l(«i, and see tfaaa y

Ueiitlev. S De G. & S. 527.

Where a contract stated that tbr land was sold " subject to th.

conditions of the Incorporated Law Society " it was held that the con-

ditions (or the time being of the Incorporated Law society were ;.i

corporated into the contract and it '>;,''»"<'<»[«"
.'"'n^idspS'/.

it t^id not sutliciently comply with the Statu e of Fr""* ^'''''
. ^

•iutcHlfe 114 L. T. J. 1T2 : and the same rule would doubtless apt.'

lo the i.;corp_or.tion of the standini: conditions of the Court reier;.

;o in Hule 723.

A condition of mle if

chase;' to assume is tru

bad, ;is mislead!- g, if it requires the

what the vent' r knows to be false;

ti^l.

(Vtiulitioti

romitinit .hase;- to assume is tru.' wuai lue .i—
.

- •:'\'--.~"„i.„„ ,.

l'"''»»"' it states that the state of the title is not accurately known, when n

toa..umi. '' '"
^ vendor; see \i..iJ v. W<ioiicr.>on. ,S L. 1. .l.iii

wh"T.- Sr -Ud a purchaser purchasing at a sale by the <;•>"'} '"^":";. "

'conditions, is entitle.l to have a good title ma.le. notwithstan.lms t .

con ons; but where the conditions on the face of them P"Tor
;/

g°« only a gootl holding title, that is all the rurchaser^ven tl • ;.-

relievetl fr.m the conditions, can insist on; Hr Banater. K.o.i.,

Stanton. 12 Ch. D. 131.

\nd where a sale was had. under a condition that precluded '!:

pii'rdiser from objecting to the title prior to the document cho.s.n^

.

the root of the title, but the purchaser inquired into the prior t, !

^Vref.sed to complete, on the ground that the prior title was b

"? T^o i^io^e-'t.^'r ^;.r;h"^;iSs;;"ar'diSa;;'

\v^n,} Ifi \A' R. 1W'»: Bennett v. W hccier. 1 Ir. M. U.
.

/'"""

Ur \ntio.-tl Pr'"-iu''inl /I'.W, ^. ^f-'^h. ,1 L. 1
.

0_.t.

Effect 01

tjwcial

voMilitions
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Wliere a sale wa« huU uuder J ouudition tbut uo objeciioii ur Ral. 7Jl.

™,„i.ition sUould be made by tbe purcbaier by rea»o„ ol thf uou-

S. v^edsmenc of a deed dated 18th December, IM . by a married

™au «bu wa. a party to it, and it tum,.<l out ihat tlie deed lu

!u»iwl »a. the coaveyaua- .., thf MMiUor, auJ that the marled

«ma. had oae-hfth Intereat in the ertate. and that t^ veudor,

ri iD po.M..ion, had not acquired a title uiid.T the Statute oi

1Tmuititra., the Court refuaed to eulorce the coutract agamst the

pur.h"-i": Be Cummint lo UolUMt. TS h. I. Jour. 31.

v\ li.re 11 sale was had upon condition tliat iu case ilio vendor alioulii

be .able or unwilling t.. remove or com„iy with any objection or

re., .mon made by the purchaser, he might rescind the sale, and

r ' rXser delivered requisition, which "= ""J°'
""'JX'tb"

the michawr considered the answer insulhcient, and the vendor then

™e notice that he rescinded the contract, it was held that the pur-

S„lr could not by ,ubs«,uentl,v wnivng lii, fi'^''?"' j"^'''™^.,;:;:

,.,«i..ion from taking effect: Uam,. v. 11 o...(, .il L. I. IW. "
1^

re

Ibere vva» such a condition, and it appeared that the ,u

chasers objected to a prior contract for -ale appearing on the registij.

a^l to" offored to Rive time for tl.e removal of their objection

if the vendor would give an indemnity apiin.t the prior ."ntraet, and

h V th eatened action if this was not accepted, the v-endor in good

faith rescinding, was held entitled to do so
:

II oo/co ( ^
.

/'/?', 13

Am. fas. 42: see also Re ISiri Slarr noicMt n»M,«i, •,.c,ch, ..

suV™ til L. r. :i4»i; but such a power to rescind can not be exer-

clSe.cept in good faith: S,,i,h v. llnMoce. 18»5, 1 Ch. 3S.,.

iniler a condition of sale givlns the vendor right to rescind in

the event of his l"lng unable or unwilling to answer any requisi-

'„ or obje,.lio„ to the title, there is a difference between the case

,, iTendor selling having no title, and selling a defective title;

in the former <ase lie cannot avail himself of the condition: Boc-

„,„„ V. Ilvhnd. S CTi. D. .-»8: Kc ./«H-..;« d- Had™. .... W. R. 4.1,

while in the latter cane he can; Re Dagliloii. 180S. 1 < li. 4.,S
,

i^

L. r. 4:;ii.

llie expense of procaring title deals not in the vendor^ possession

,0 ,hicl, the purchaser is entitled, muat be bonie ^^ /'ic^-;™^" '"

the absence of any condition to the contrary, and ,™,6/f. a conditio

l,at ihe vendor shall not be bound to produce them lor yeriflcatioii

„t the abstract is not a sutBc.ent condition to the contrary: Kf

UutlKi .£ leaton, 181l», 1 Ch. 41U.

The standing conditions of sale are those referred to in linl*^

Where an advertisement is not settled in proper form, it may on

,„otion in ammbers be referred back to the Master to be re-settled,

:,ml it ueceassarv to appoint a new day for the sale- Heirml v. ie«t-

Mif 1 Chy Ch. 'M: such an application if m tlie n.nture of an

anneal from the .Master w..nl,l seem t.> lie beyond the jurisdiction of

lie .Master in Chambers, ami m be proper to be made to a Judge.

Where tiie condilions limit a time for making objections to the

title and provide that objections not made within 1 he tune shall h"

ileemed to be waived, such conrtltim.s will be strictly bindniB on the

purchaser, except in the case of an objection shewing that the vendor

lii;s no title: .Irmsdoiij v. .\moi.. 'ii S. C. R. -'.J.

he '-.rflfiv.1

t.i t,t- r.^-
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79a, At the time named in the appointment or warraiu.

the JIasUir shall settle the advertisement, fix tlie time auJ

place of sale, name an auctioneer, where one is to be «u-

plojed, and make every other neoesaarj- arrangement prt-

P»ratory to the sale, so that nothing may remain to be duiw

Jnd'Fu".- •>"* t" '^*''* *''® advertisement; and all the before uieu-

""'
tioned matters shall be done upon the return of the appoiui-

meut or worraut where it is practicable, and no adjuuin-

meut shall take place unless it is tmavoidable. Con. liule 'Ju.

Taktfu from Cby. O. 378.

Mwt«r nn
return ot

warrant,
to HVttlK

aihertlM-
iiieTit to
Bii|H,lnt

and
and pli

•ale,

Koruierl.v

«ule luust
1* by auc -

tion. nnleaa
otherwlie
o^lere(l,

hut now.
Master
nia.v direct

ale )>>

tender, ett-.

Sales li.v

auction,
hibchest

liidder.

riiiht of.

Limited
ri'.fht ol

veini')r to

litd cannot
lie exceeded

Morttraye
ai'tiona,

mortica-
Kor'i duty
as to advei

tiaenient.

Foron^rlj- all sales tlirected lij .rf Court of C'baucery bad to lie

by auction, unless the ofder, or decree, exi i
- uuiuorlzed a i-iilc

111 some otlier way. Eveu after iiii abortive uiieuiii, ,, sell by auetinu,

a sale iu any otlier way could uot be bad except by eipress ordir:

Berry v. aibiuiit. L. It. l."> Eii. 1.V). Xow. where a sale i« oiil i,

the Master may cause the property, or a competent ;Mrt thereof, io

bo sold cither by iiubllc auction. pi-i\ate contract, or tender, or liai't

bj'one mode, and part by another, na be may tbirk liest for tin-

liiieierit "f all parties; and he may hi on upset , price, or resetu.l

biildliif, but such price or bidding, must be so I'sed at the meiiiiii:

lield Ijv him for the settlius of the advertisement, ana making tlin

other iirraugenients preparatory to the sale, and must be uotihed lu

the conditions of sale: Hule 7^5. The Master is not justiHed "i

accepting a tender from the perscm having the conduct of the siili :

Wiiumii V. lU-Uoiini,!. » F. K. aCS.

Where land is offered for sale by auction, unless in the particuia's

or conditions of sale it is stated that the land will be sold subject M
a reserved price, or a right of the seller to bid. the sale i> t.i I.-

and taken, to lie without reserve : and upon any sale wiUimit

it is unlawful for the seller, or a puller, to bid. or for tin-

r knowingly to toke any bidding from o seller, or pull, i ;

O. c. ll'J. s». -SI. la; Huron v. Jfo/faK, 22 Ur. at pp. 3i..j;;

Jol„„lo» V. Uoyc. WM. 2 Ch. 73; SO L. T. 4S«. Upon a sale with

out reserve it is not open to the vendor to refuse a bid, howcuT

small: (Cfo-iiior v. tVoodicoid. U P. K. 223: J/c.llpi"c v 1 """'A

Chv t'b. 171: and the vendor is liable to the highest bidder l.ir

" ' ontract if he refuses to accept his biti
:
.Idhiiitaii v. /(..yi-.

117 L. T. Jour. 45o; i-'enicicl- v. OfiicdoiiuW. 11

.^v 1, H. clW: lliiiiib'Jic V. HoKkiiu. l'J<>4. 2 K. II, 322; Ul I..
1'.

14!l the offer of property subject to a reserved biddins. docs iim

involve olso a right for the seller to bid. or to employ a putter: tliiiv

where a sale was advertis,.d under a de<Tee subject to a reserved l>H.

but no right on the port of the seller to bid was reserved, but a puller

was employed whose bids did not exceed the reserved bid. the sni,.

was ou the tppll.ation of tlie purchaser sei aside: (jilliat v. (rillwi

Vi \V K "Itl L. It. 'J Eg. lai. and if a limiteil lisht to bid lie reserved,

and t'be'limit be esceedeO. ihe sale is voi.lable: I'arlitt v. Jepsoii, 4l.

L. .1. C. 1'. :.21l,

Vnder a judgment for sale in a mortgage action it is the mort-

gagor's duty to see to the parcelling rait of tho land directed to b-

sold and. if he considers too much is offered for sale, be sboiiln

ur..^; u-e ol.joptinn nt Ihe time of settling the advertisement, and i'

should l)e stated iu the advertisement that so soon as sulticitiit h!i>

deemei

reserve, i

auctioiiee

see It. 1^.

breach of i

sultrii; and
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bcii ivnliieil bv lilt' salt-' to pay uff the plaluliH's and uthvr cluiui^. Run TSS.

the letuiiiiiiiiK i'""- i'' »"J'. ""'" ''- witbtirawu. if tlint cuise i>t m-

tmleU to I". imrHm'.!: /i.«/y v. t{a,h.,'hMrit, U Cby. CU. a+4.

pnnwrtieit widely n|mrt slionld not bn itKlinled in oin- piirt-l
;
tlm^

Miops m a xilliijff* utid a lui-m tbrfe-iiunrters of a mile away, w-i.'

liclil to have bteu impioperly lucludfd in one pai'cl
;

.ihlrul, \.

Cnnula I'vruitmint L, A S. fo.. 2* Out. App. I'JS.

Wiiere the -Master eiilurp-d tlie time appoiiiteil for sfiidiiiK in

tt-iuWs. it wat* belli tiint lie imd a nglit u> d- ^'-. .md ilmt tbe hiitin

IIH 11. )l II

tliat till-

'Jl Out.

«siirily

.ab> would \>v
tfiiil*"!' ill at tlip liiiie oriBUinlly nppninud

iRtf|ile<l : uotwithwt!imliriB it wan udveiti^ei

tljea
" p^'i'PU'l'toril.v clo«ed ': Uv .l/yc '

''

Wliere property is oBere.! for '•lUe sul>j.'rt to iiRumbrnnc-^. tliey

uiHHt be Qccarutely describfd; and where tli- njireem-nt foi' sole

stateti that tbe land wuh to Iw :*uhj.si t.. a *' niotitfuge imundmiuoe

„i sT.'rfJ, bearing iutert'^t at lb.- ralf of T per n^nt. pnr num. in. lUul

it turned out that tbe umrtpiP' wii> for SU.tX"'. with iutere-i at I"

per Lent, per annum. pnya'>le iialf-y-nrly. to !» re.lucd if puuruuilly

paid to 7 per cent., with an ai:ni'i"fm to r« b-iisf th- land, wbieh wa«

tlie subject of tbe contract, on payuu-nt .if .S7.*'i: it wh:^ held lluit

tlie agreement did not convey an acfuran- Htnremiiii n-^ to tiif

u.iHirH of tlie incumbrance, and that llie i)urelmser was entitlwl to Im

relieved from the contract: I{r Ito'.ff, d.ilcl.<.tu. 'Jl Oni. 4.M'.

The Master, ov bis elerlc. mav »-oii.lm t llie sale if no au'tirmeer is Master, or

..iM,!,ned: f^ee Rule 727. No lieen.e for tbn Master. ..r bi.-» rb-rk. toj^-.^jij^-

act I's auctioneer under K. S. **. e. '2\1''. s. ."SS llii. is nt.'essnry: auttinm-er.

Itiiliixi V. Vliaiimau. 1 Out. :>^2.

I»0 those i^Qt slari'liim7*2H. Tlio stniiding comlitini. . of -iilo

1 th in Forni Xo. 85. Con. Rule '**>. "'

Taki-n from t'hy. O. HVX

For l-'orm Kt see U. &. 1- 1- onus .No. l(t(t,'».

Any conditions varying from, or in addition to. tli.- stniidUK foiidi-

tionsnuist be staled at len-jtb in tbe adveiti^eitient
:

Itiih 7J1.

Win re tbe owner of thi equity of redt'inptinii is d.»d. mid hi.- ln-irs

are our of tbe juris<iiclion. or uiiknown, a sale may bf dm'rted in an

ui'ti'iu imaiust a subsequent mortiraiie*'. and the I'roviniial Attorm-y-

GHieral as represeutins tbe deteaseil mm-tjiagor. but the cireum-

stnnces under which the sale is directed, must be stated in tli.' parti-

<i:l(tis of sale: fimHli v. Good. 14 tir. 444.

As to special conditions, see note to itulc 7'Jl.

Lveii without the staiidiiit condition for a it-sale in <a^e oi default

liy tile purchaser, and payiiiflit by him of any deliclem y. llii' law

implies such a contract; li, Huniilitook. I'J 1'. U. ."i'Jl.

The fact that tlie standing conditions ar<' iucorporatt-d into tbe

fiaitrnct by reference does not render tlie C'.ntrari opfii tu the ob-

jection that it does not comply with tbe Statute of Frauds; see

Picl-hv V. .Sutciiffc. 114 L. T. J. 127.

\Vliere. as tlie standing comlition ))rovides, the deposit is pny-

nhle to the vendtir's solicitor; if be iir'kes away with .t. it cannot be

recovered from the auiti'meer ; Bioicii v. Faichrothir. TiO L. T. S22

:

)i!;r Tho ffiPiir of rhn solieiror is respmisible to thi' oth'T pavci*^ in-

terested, to make good tbe loss: Mtilktuti v. Chiikr. H V. R. 35*>.
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7a4 The llastei- nuiy. Mitlioui further order, lix ,

iipsi^t prict, or reserve.l iliadiiig, hut tlii* shall he done

the liuic iliu advertisemuiu .- -uitled and slmll he notilied

the coudilioiis ot' .ale. L'ou. Hule UI.

Tak.'ii Ip.m (.Mi). (». ^L tt:i<l "rinmul J. -V. Uule aal.

lu u.Jfr to mnWe the Mailer to lii a reserved lj!d, a:, nlliua

luuUe 1..V »om.> coiuiK'teul iurvejor mu.t be lili'd. See H. dc 1.. l-ui.

.No. luita.

Uiuramir to llie Enjliib i.riullce atBilavlti tor the i.uiiio.,-

euulini.B the Jiulge lo lii re~Tve<l blildmgi nre tu stole ili.' v.ilu..

the proiierty by nlerouce to an exhibit, ,o Ibut the value luuj not

cliKetonl liy 111- iilhUavit %vUeii lileil; KiiB. (ISSJi 11. !»"•

The auioual of the r.-Tv.l bi.l should liol h» .laleil iu the

,litioii» of sale, but nieivly ,b.- la.t ihjil Tile mW is lo lie "ULje. '

re'i-v,-d bid.

Where the .Master omilled ou the seining of iho ajvertlseu.eiit

lix a n-eived IH.I. ..U .....nol, in (;l,0llil.ets. leave to lis a les,_r

bid. and rc-adv, iiist. niia sramed; I- rant V. Hem, 1 Lnj, LU, ii

«hei-e the sale takes plate elsewhere than before the Jlasui

note of til.- oiiiount of the r.sened bid under a seaUsI ,-,.v.i- i-

l)e delivered to the auctioneer, or pereon seUing the estnle. v

instrurtion, not lo open it until the biddings are closed, and n.e

uMke til.' iiiiioiint of it liiiiiwn even Iheu,

Iiarty naval
I'lmluct in

.irnnlfil

t', part,
liaviii..'

i.mflivl

\ /,! iri li:lr purchaser laniiot be prejudiced by any tnistalii

ix.iii: th.. r.served bid: Iti hUu. :t O. L, It. '•-

iiin.l-

7V5. .\ll piirtifs nuiv hid. without taking mit an or
!

lor ilu' iuuiiose. t-scept the psiriy hnving tlic inndnct "ft

sale, mid cxioi't uuv trustees, iip'ii's. iiud otlicr person- n

lidiiciiirv |ii.-itii'n: and where any ]iarlies are lo he at li''^

!,, I. id. it -11:111 he notified in tli,. cmi'.ition- nf sale. ^
'-

Kiile '.'.s.

fabeii trum Chy. O. 3H1.

Leave to bid win not usually be granted to the party having tlf

conduct of the sale; fkUip, v. foiiffir, 1 O, S. 3S3; Uo,,ivUle v /. '

..iioloii. i: Y. 4: C. Vj;!; ^Uiici/ V. ft<i„i;ef. H Sim llS;_nor t.i h;-

servauts. or agents: see Jiur/i/isoa v. Vloivca. -1 t-h. V. hot .
ih i.- '

S-i"- 51 1/ J. Ch. 5a4: except upon the terms ot traiisferrine iii"

c'.nduct of the sab- to an independent solicitor, if none of the olli. i

parties will take it: Itamlay V. UcUoHOld. S 1'. R. 2Si. Leave »

bid has also been refns,.|l to an elccutor, in an administration acrioii

OcHurJ V. Itniiilall. '.' .Inr. lOSiJ: to a receiver: .linen v. llnmL_]

flan *; K V.iti : to a guardian ad liteiit : see Seton. ."itli ed.. "-i

'

Craiifr.nl v. Il;u,l. « I'. I!. -TS. Leave will not. in general, he Riven t

trustees to bid. unless all the ceiluit que tmteiil who are stit ;»i

cnnsenr. and no other purchaser at an adequnt,
,

'ce can be foun.l

leniioiif v. 7>.,(e/,.o.(. L. K. 4 Chy. TitiT. r,4T
:

F"r..ir, v, n™e. _

Bear. :!oT: and see Ricker v. BicA-or. 'JT (ir, r,7f!: , Ont. App. -^

IS ( I I
""-!• - t'. L. T. 391). and a trustee who has obtain..

1,'ave' to"l,'id', "is not exonerated from his dun- nf protecting the ir
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,1„. ,.in,llii-.-r: Kullo,, .. /»"'" - " I- "
„, ainot l.ia.«H become .ho P"

J"
•
,„™"i:, 'nl,i,..,„„. ...a

;:;; '.;;;;™V. '-'inV;." -t ,W;,. .a,.« «( .1.-: «- • > •'^-

,„

u le fo. par..
,

--^
--^;^;;; li:;!;, '^.^r^^^.^ "' s .s

;:-r^s;:^r"""!;^ r"^VTi:::,,^"i -ir^^s'^-f^

-

lift-

-;;:::;... no, a...^..^^-.,--ri:^-s.^Es.^— -^r;:r.ra5£.«M;^-^^";>^^^^^

,.„„,,: ,V,-,,„n ^^ O.J«--;. V^'^' '

JJ '„„. .W.,r, V. (/..»•«. 6J

118: Vraicford > wotf((. ' t
.
»» -

the Master appoint.. Con. K.tle M.

„,„. a ,a,. ,, po.t.;"-;;--
;;[ ;;:;i^

^:;£:" wluw^"; ^^-rr '•

;;;::;-rjrarsvtr";j;u-«>..
«.,....... v. ,„„

..n.lini: tlio .'""• "'''"""'' '','/, 'in^.Ilveucv. i.nt ll"- plaintiff P'''.-

;„„r,i.-»s..r made a.,
"'".f"""'"

,.,;." ,ns:i,„o,. . a nmtio,, by the

„.„l«l Willi .lie sn.t "-.tl..".! •• -
I

,,,„, „„ ,„„ir,. of >^v\jm

,„„„ ,„ rtay th. ™le '" '1''' ;' ™ ™' ,. ,,„,,„,,„.. il !•. K. 'Jo,.

tho advertisement was refu«w .
UMh>.'»

797. The Ma.rP^ or ,„- Herk ^haH
-"^-J,

"^ ^"^3^.

^horo no .ncioneer i. einrl-vofl. Con, Rul. 100. .. >_

Tat™ from I'hy. O. ISSV
^__^^l__, ^^^

An n,.«ioneer selling lan.l i; .|- 71;";;;' ;"„'", ,„„. .".s- Im. a.>

1! ^ n, ,. 'J'j:'.. ". "."*'• '-' ' '1"'"'" "
.'. „„. „, r....-i..nM.r at "

.ale ..f ="0'1' witl.o'.t a l"-™-'- "'." ' ''
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'"'" T9*. BiiUlinjr« iu«l not Ipi' in wriiiiig. Inn ii writtm
' cgiwnu'iit -liull lie .-iguwl liv tlii; |iUH'liii>'er at tlw tiiin- "l

""""
^»K•. I... II. Itule 101.

»lr«ith. \\ iit'K' till* "Hk i« tti Uv witbinit rfiwrve. the vi>ii<lnr i* nut ni lihi-i'v
iHr<«r*f, ,„ ivfti,,. iiil.V hill. Iii.«.-\er MtiuiU : tyruiiHur V. W <tuflH'Ui:l. It I'. IJ,

:.-.':i: l/.vl//,iH.' \. \nHu>t. 2 riiy. I'b. H.V ITl; .tuhiiito,, v. tt.n/. ..

IHiHt. 1 CU. T;1; yti L. T. 4X1: uor i-nn th.- v»'mli>r. or n imrt.-i. Uii.

»n.l..r i>r
""'*'"" ''"' '"'^''f '" '''•' '" '*il'n-"-l,v n-^iMil in ilif ttrtulitlun* -i

iill«rii)a> "Mit^- Ami \v|ifr» tlii- riKlit tn l)iil \» lU)iit<-il t'> oiif or inor*' hiW-.

oi hid. the renili.r uiiiy iint (•xi-t'fd it. Ami wlifiv tlw 'wilt- 1% mbjfi.l (.. n

r»*»fr\ril hill, a imffiT tatinnr nino In* fuiiilo.vfcl : •ee Ww/e tl'i! : hiir

Hlierf a i.tiMiiir.'r, at flu- jii-raiir.- itf Uu- iinnlifiU'ir, iiuuli' ii lIctiti.M-

hiil Ki ii <a|t> of tti- tiKirTKniml |irnp(>rt.v iimlf>r a ju()gni<>nt of t1i<'

( "•mr. it wa* h.-l>l tliat a inu'rlia-^r i- 'A >. iivin.l tli: -nl.' nii ili..

KNuiml thai hf IukI Iwfii tliiTi'hv iii'lmfil in .itl iimri- than 'it> nili.'i

wide nniiM; f ,<u.„ li-ii'l:' \. Mn'i^ht; ;t7 rii. It. .'il ;
,".7 L. T. -*;;.

W'liPrt*' the wall" i« niliiout rfwcrvt*. imt iliv vendor, after n hhl l.;i-

heen mnd*. witli'lrnws tli.- i-iopfrty f.otii nnle. thi' liljthent hiilil.r

may. npv.TtIi.'lt->-. ai'|'l> t.i l- 'hi laicl the imnha-iT : .I/p.W/»i*i. \.

yiniiifi. Mujtnt. If wmilil HtH-ni iliiit 'iicli an appllrnfinn nhould h.-

niiulp in the tir-t I'lnre [n ihf .Mn-t.-r t(i report on the nflle. un<l if li-

refuses to report the hliilif't hhhler the pnn'lin^er. an appeal wouhl 1;-

from him to the Court in the f.rdinary nay: see ftulv 771. In I/'-

Mpine V. Y'lii'iii, the a ication appenrM to have heen mmli" iu Chain
her** in the (ir'-t inntnnre.

\\lier'' the niirtionoer has afcepteil the hiO of a vcii'lnr. or pulT-i-.

who had nil riiriit to hul. ami declared hitn tlie pnnhaser. It wouM
*eeiii that the liiiihest hiilder lawfully hlddinK, wouhl he entitled t..

fet aside the -ale. and hine himself declared tlic pnrcha»'pr.

(-.trait. The aereeemenr to he ^izned hy the purchaier should Identify tlie

liroperty piinlmwd, hy ret- rence to the pnriiculnrx and conditions nf

-ale. and «houhl jti other re^iiieotx hf a sufHrlent aereement to unti-fy

tlie rei|nirement8 of the Statute of Frand** : hut It is poBnihle that a

contract npoii a -^alp hv the Court miirlir he eiifoired though t\\>--,

forma litiei' had not heen complteil with : *pe nanipr« I*r., Hth cd.,

tH>4.

lontract. The purohn^er fihould sien hi* name. nn<l hi« adilresn nnd (pniliry

Jlitiirll'

'* -hiiuM al-o he stated. If hi** oianature in not plain, or initials are
i">d. ir is desirnhle that a note of his full name shouhl be written .ir

the foor. Where niiy pers.m pun hnses as apent for another, it

shoithl lie so pxprefsed in the ^liffnatiire. otherwi«"e he will be treateil

If the pnrchaMT. nnle«« ;iii atti'linit showtne the fnct to be otlnT-

wise. ik prridlieed on tile settlenient of the rejmrr on «ale : see I>nnl.

Pr., f'.fh e-I.. HiKJ.

The aiiilion-er h;is niidioritv to -iirii the conrr;Mt f^r the purchaMT.
hut he must sittu it at the time nf the "ale. he cannot do so after-

wards, nor can he delegate th.- nurhorify to sign f^tr the purchfl-'er to

hi« cierk, or any other pprsi.n : ft' H v. /?«//9. 7t*. L. T. 2."4.

IIU'TV ''*'• Tlip (Vpniir -hiill l>p pair! tn tlio ventlnr. if prospnt.

t..i.»-iMi,' or if imr. To hi« snlioirnr. oT the rimp of >nlp. finrl -h.ill fnrth-

wirh 't*^ paid bv him into Court, in tlip name nf tlio puroha>er.

Cnn. "Rnle 10? .ny.Oh-Wi.

I'ltken from chy. o. :;s.-.

!»rier n( nn
Invalid bid.
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U ihH -.Ikllor ("t Ihi- v»i.,lnr n.-.l«->. f P«y tl... .I.i....it Inl." «»»• "•• .

'

,l„.vr: ('.,»«•. V. 0/.»". 1 'Uy. I'll. :1M. A.>.l .vU.r^ h. i..,U,l-.1

mir,bii..T >oul.l not ..bii.li, n .l.r.H..lo.. lo i.ny ... lb' bnlnii.v ..( bi.

^ ':; „,a«r. lb- .•.lUi...r «„, ..r,l.ml 1., l...y lb., mlere.. .vbcb

tmu .U.ly I.oW In." '-'""" ' ""'•"' * """" •> ' l^- '• -"•

Wb.re the il.li..«lt «•«. |.alil by lb.. ni..H.i..«T t.. ...... .,t i. Ilr.i.

J>(

.nllcl.or. tavlnil the <-on.lu.t ..t the .,,W. nlu. m.«.Pl.ro,,rmt...l it. the

,",' menVr, ..( .be l.rn, w.r.. b..l.l l...bl.. Or it: «'«/" >•/...

4- ll r (US- -111 L. T. H; nn.l .ee 7»ui.i|..oi. y. Holl"."". 13 Ont.

;il- uront.' App. 175. Ihe anctl....eer I. ""'
"';,"';'.'|,"'T-r':.'l' 1?

i.l,„„.e for the .l..p.»it : /.,).... (.,.. y. /I"». . INII'. - > ' • "' ''•

1, 1H».

l-b. client o( the .ol,iit.<r n.ak^i.r ael,.uli .. r...pon.ll.le I., lb., other

„nrtie. 10 the actiou f,.r bl« uii.len.nnce; MMi,i, v. ( I'lik,. 11 V. K.

;, l"ut
».' .uelloneer «yb., pay. -be .lep...,t ... .be ... u..,..r pnr.u m

„ the oon.Utlon» of .nie 1. .Imehnrueil fr...i. l.al.iHy ;
/!».... >.*•"'

llLr 5!t I., r. S-J-J. WlHTe at a »ale ..ut of Court by a m..rl«aBe..

Lad .«e,.eJ a ebeqne for .b.. dep.,.lt which pr..ve.l ba.l an, the

„1, fell through In eonsenueme nt the p„rchn...r ''" '''«''.
'^

worthle... It ».. heUl that th. mort,a«.e ","-.."•;•:"-'•" "2' ';'
;^J

,1.1.1 the .-...t. of .be „ilc.l,.n »,tle to bl. ib'bl ; f,lr,.r %. Lnny. Jl

ch. 1.. 4-; o" L.- 'A'- 1-1: 3a L. T. r.i...

Where the -ale 1. not con.pleted tbr..n.l, the .l..tjn,l. .,f

^^^J^';^
d.a.er, be forfeit, hi. ,lepo.il t,. th,. venilor

:

''"".'"''•'''„
;,,'•; {.m?

o I! L> 1H2- lV»cl,i„ y. 'o«c*. •-'1 <" '»; *""" ' ""',[":.•

(.n.ofc. I. I. IV. •' . -

#.,.,„- .Ml (int S.'.*>- hot see Vormcnll
,.lir.ha.e money: Oll,i,o»» y. ' ";i..»;, -:',.'";;,.; ,, .„„. ,,., r T.

lui.k .> ("1. Till' SI I r 111: liHJ... J t II. — '^ 5- *^' *•

^J!;'^Z^^';:t^ 'riiiaiic^t to .^";,;''--/^,'-{';

iz':^ 2:,;;"y:l;„:;*!'3.; i:ii^'r;^r:^ .^;:;;:\.';.::;.,:i'," ;.'!;.: ;

:

M L T. -.1: an.l ,.yen Iboneh .perili.- perfon.mi.c,. .- ref,
1

i^;,—ir'^i.::^ir:;,rinij-^b^ta^vzr^
lli:l: or where there i« a .b-fert in th,.

J'"''"
»/''

' \"/
"^

,, ,, ,,
,.|^n.er i« nreilu.le.l, by the co.,ditl..lls. from objertmc t..

.

I''""""'«

V (,,! ^,o™ 'nor can it be r..c.,v.-re.l tbmiBh .he p,ircb„-..r -bow.

;;,:,"iwuXu bad, Where he has
"""'f

'
™">«

,:;
» "w r"

.,1,1. h iiiwludeK bim from objectina t,.lhe till'. ,.." > '"''•
,'

';
' .,d where a .oo,l holding ti.le is -hewn. I.„. "' "-,:' ;',;,.

r,„rt would force on ii pui<'bn.er, if ihc i.uribo-.T cIum.s <•""'

l"Z he ,'annot uniler ...cb clrcnms.auce, recover the depo,i.
:

He

r«n,fr <( J7iomn». W 1.. 'l'- .'nur. HI.

.1, l,t„lt "f

li„r,'l,;,»i.r.

.Ii'),'.*it i.

I„rl,'it,',l.

Tlie ,lepo.it is only r,

liy Ihe yendor : Th., nu,l

overable where there i- a hreacb _<< c.ntract

i..erorra» s: Cntlcll. 4 .M. & \\ ,"

V .lenoslt whiih hn» been torfeit.'.l for .l.-f,l,ill "f tb,' '"'"'^?'"-

,JjTlco..,M bac. o„ .be ...und thai ,,,.n
^^^^;;;-^' »<J;^
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Rules iiuL where a sal.- Las beeu improperly cunducied and the purcli:i'-ir

730. 731. has liotice that sucrli is the case, he may refuse to carry out the jmi-

chase aud recover his depiisit : Luckitiy v. tiaisteati, lt> Out. 32.

t,>*i-of 'rinmgh tlie vendor's solicitor is eiititle<l to bis costs of recoiviig

i.a>iin; in thp loposit uu salt'. Olid paying it into Couri. out o£ the fund, ho must

li'lfL^i"''^'
loi.k to the purchasers tor his costs of receiving, aud paying i u.j

Court any oiher instalments of the purchase money, which i is

tlieir duty to pay into Court: Re KohtTtsoH, *J4 Gr. uj5.

In England the anviioneer. or solicitor, appointed to receive Uif

(l*'pOBir, is required to give security duly to account therefor; L»:uil.

I'r., tJth ed., loS". r«iit this hn« not been cusiomarj in OMtaiin

In sales out of Courr. a vt'iidor's solicitor, who has recoiveil n

dep(tsit nf the purchase ni'>ney. and applied it on account of his costs

due by his client, cannot be made t« refund it at the suit of ttip'

pnrchnser: EUin v. (soitlton. 1SU3. 1 Q. B. 3'»i».

730, After the sale is concluded, the auctioneer, where

one i> employed, shall make an affidavit according to Form

Ko. 29: and wliere no auctioneer is employed, the Master or

hi? Clerk ^hall certify to the like effect the result of the sale.

Con. Rule 103.

'I'niien from Chy, O. 3S'J.

For f'<vm of aflriavit nf auctioneer, see IT. & L. Forms. Xn. lOl

731- The report on sale shall he according to Form Xo.

86. Con. Rule 10-i.

'i'iiLen from (.'h,\. (). Dbl

.

lor Form Na. S<>. see II. iS: L. fc'orms. Nn. 1033.

The solicitor havine the condnct of thf sale usually tnkes tln' n^f^.

sjiry steps to pro<'ure the rep'Ti on sale; tiut it would stem that a

pnrilmsier may himself take our th** report on sale, and i^et it c^ii-

linned where he is the sole purchaser: Crnnkn v, (Hetni. 1 Cliy. ) 'h.

:'.,*4: or itrmhlr. he may take a separate report as to hi*^ own pnrelm-'

v.liiu' In- is nnt the sole purchaser.

The fonllrTiiation of a snle may he r/pposed hefnrc the Mn^f-'r. ;niil

tin' siih- di-^allowed. on crnunds which wnnl^' '.isiify a morion to si-:

irasid.': .'ifiti/ v. h'adc.'/lnir^t. :! Cliy. Cli. .':44 ; Ito^f/'rs v. I{;d'7'i-.

v.: (ir. 14!!.

A ;n<>non to confirm a «:ile will i:r>t he I'titevtaincd in <'hnmlii^i-.

when' ;in irregularity lins occnrred. unle'-s the sale hii-. been apprn;i>d

of hy tlu' M:isier: 77i"ii'-:v v. Mrrrnr. "J ("hy. Ch. 4oH : and ->"

VayUif v, r-U.-rt. }h.. 4r>". Wh.Te the Masiev'^ directions have nnt

he.'n nliservi'i^ Tl.e piirty haviiiL tin' condnct of the sale will have m
slicvv. at his Mv.n I'Xpen-*'. that Hn person interested Im-^ heeii injur^'d

by the tinn-oh^iervnnee ot the fljii'^tiou, otherwisii the Master will u^t

rrinlirm the sal": Rovnl Canadian Bank v. Dciniis. 4 Chy. Ch. (VS.

Wl.irc '>m.> pi'rsnii not iiavins authority to hid. has iinpropcrly lid

.j., und b. .''! ilMidered at ttiF' aivif^n t" be tbe pnrchnser. the Masiov slumid

! not d'.'<l;ir<^ tlie sale void. I«ir should report the sale, statin^j the facts

ns to the improper hid; ntl'l it is th^n open to the other p:ir[ie< to



Rule 732.

1-UUCEEUl.NUS ON UEIEUE.NCKB-SALKS.

,t,. i..u-t.v »o bWdiug .mp™„».l.v, ana holding bim t;.
[^".,y»'^|;;;-

"

, liihM- urice is realized : Viax ord v. iiui/ci. u I
.

U. -'»• ""i' !'

"». or tbe purchaser may, on notice to all i,art,e» .at.je.led u.o .

^r irtUe sale to him When the pe^on so bidd . g 1 a. a^o b 1

the couduct of the sale, tbe sale will uot a- a ..mi.n lui.

tirmed. if ally party objects.

Until conlirmation of the report on sale, the property is a. •'j'^^"*
J

':;,

JJ- Keefer^: PI, „i. !«> V... JO O.u. .V„p. J. .

.

Kveu when the sale has iu-ov,d abortive for want „f bidders, the

reiiort needs i-onliriiiation before il 'an I'e aueo n
.

i

CausihrU. 11 <' 1- I'- "'"'•

782. Objection to tlu; sale shall to by luotiou to the Court ::;;);:,

or a Judge to set aside the same; and notice ol the motion

shall be served upon the purchaser, and on the other parties.

The biddings shall [^1 opened only on special grounds,

whether the application is made before or after the report is

confirmed. Con. Eule 105.

taken from Ohy. O. 38*.

The motion to set aside ili.< sal., or o„,.n the biddins-. "'"«?•;""':?';;'

,„ be made before th. conbnnat.on of
'L-.^ra™ "s' K, merlV"''

Kirfrr 27 <ir. oTIi. and .S. C, in appeal. . Ont. Apr. -S-
1
oimeri!

.
„,„.

'mere' offer to give an increased price was sntticiem sro.md lor open-

na the bidding, but this is no l„nser the ,a e
;

;,..,.,,. v. ' "'_ '

fhv. Ch. 211; now, special grounds affecng , he
J,""'!

'\";,\'^'^,'»^=;„,„

must be established: CicinV.),' v. •/)„„«,«.,«. '. 1 .
U. '-"",''',.

!:„ I,, .

Zt the purchaser is one of the parties ,„ the smt mnk.- no difEe •

,_ ,

,.. in the rule: Mitchrll v. MiMi.ll. 11 V. U. J:'.'.' :
and n :.n>lns to,,,,,

,,.s V tLder. or private contract: «c B„r,M,. A.".."";' - ^
;

44 L T 17. Great delay, is on answer to such an auplicainai unl.s

rr''"^'i;:"The";^;^c',;^;:r;;r"::^;ri;i';r,,:;k,,Xd

dmvn at an nnder-value to a son of ','>%"'«"'•• "";:''' ,;,,':
,ha. he w^s biddin. '- himself wle-n in fa;, u^h^^^^

y Cmlt^t-P K. I"': and where a vendor has a secret underhand-

;„;-::;r;i^ purchaser -r -e j;-n:'^,^'-„r;rhr fr;;„5;ii™;

L l-
.-.»: hut this decision was suhseqneitlj leversed on app.al

owins- to the great lapse of time: S. r.. H" 1>. r. -H.

Hat the fact that a defendant was prevented from biddaij. by,.,

P^'mLfm^by the purchaser to give him ^le
^^-^-ll^^^j^'

•

'

-base, is no ground for o,«.niug the bnl.hnfr-. s.i."h /"' 7', ,'7;

would constitute the purchaser a r„«tee. an th,^ tn,-. mn

e^abllshed bv action: Pn.d.- v. .v»,.(. J ( bv. Ch. 14.v
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iiieiitb ill

ailvtrtise-

metits iiin.v

Ulioit' tlif iH'xt friend of n plniiititf wlu» Iwil the coiiiluct of ihf

snif, liinl Itiii "iiiiiiiit jiiirlitMity. a le-'-nip was onleivd. tlie iiexr fi- iii.i

heiiijt liHld tr( liis imrclia^e in rase a greater price could no' K»

obtain*'d. and he was ord-Tfd to jiay tiie costs: i'rtnvford v. ifoi/i/, i;

P. R, 278: and see Rninnny v. McDottaltl, 8 P. R. 283.

The I'sisteiui- nf mere irrffiiilavities in the proceedings prior to ili-

s-ale. diiHs not affw-r the validity of the sale as axainst a bonH fhh

purclinser: /liVAr// v. Heron. 1 Thy. Ch. 1411; (hum v. Dohlr. ir. Gi.
6.'.,-: N/irtii- V. i'nurf;nU 4 Out. App. MTl : .UrLoM* v. G.Yi«f. 2H (.ir.

7fi: tV>/?(i*>t V. ih;(M',j(. 2 *'liy. Ch. 4t;.": Imt <.'e f'ntxtL-r.-* v. /''./,/.

1!» P. \l. '2.TA: ami The liiildlliL's will m.T he otiened to his prejurlj, .i

on the grmin<i of mistake in lixine the amount of the reserved bid

;

Re -IrlUh a O. L. U. 72.

Wliere a snle rr.ak plnre after :in oi'iI.t imd been made srayiiijr ii.

but of whieli tlie aiietinneer, aurl tlie purchaser, bad no notice, rli.-

C^nrt rel'uM:|. ;it'ter confirmation of tlie report, to set aside the sal-:

Frnlfi.hl liuil<li„tj S'lciftii v. VhoaU: :\ Chy. fh. 444.

l!iit wliere tliroimh a mi«-stateiiiein in the advertisement, the \v:n-

I>erty w:is Itnocked down at an uiiiler-xnliie, and less tlian the piir-

chaster himself would hav*- otherwise uiwn. a re-sale was ordered:

Juiira V. Cl'u-kv. 1 Clr. M'W. But it would s^eiii that if the piu'clia- i

witliout any misrepresentation, or undue concealment, by the vcndo-..

gets a le-s heuetit from In- i>urchase than he expected, that would It*-

n'l aroutttl for relit'viiijr him from his contract: /'inn-' v. Frcchiinl. :,

(Jr. :{nj: Cuinnicrdnf Bank v. McConiicll. 7 Gr. 323- Where the pr^i-

perty ottered for sale was described as h"'ld under a lease, when in

fact it was held under an nnilerde;ise. that was held to be such ;l

mis-description as entitled the purchn^ii r to a rescission of the c<>'.\-

tracl : see Iti-'-om v. I'lnlliit". 74 L. T. 4.>{> ; so a misrepresentatinn

that the pro)>erry was subject to no restrictive covenants, where th'T''

were in fact «uch covenants, was held to entitle the purchaser :.i

avoid the ^ale: Maiiton v. roiipard. 1800. 1 f'h. 02: 70 L. T. 4i;7.

Misrejiresentations in the advertisement as to facts risible to tlie

eye. amounting to mere exaL'::erati<'tn. do not warrant a release of the

purchaser from hi« contract: fyuiki* v. Uin^if. Gr. 317: bui •'•'

.<?tamwn-« V. (fDum.l'x: 2S Gr. 207: 8 Ont. App. 101; 11 S. C. 1!.

:ir.S: fiqte V. Hubert. *) (ir. 312; and see i?M/c 733. notes.

Where Ian<l was stated in the advertisement to lie in the occupiui'iii

of a tenant at a yearly tenancy, but before the sale the tenant hml

written intimatinsr his intention of piving up the land, but the It-ii-T

being written before the proper time for jriving such notice the veinlor

had answered. " you will of course send me a formal notice at i!i''

right time." and after the sale the tenant L'nve the formal notice: i;

was held that the non-disclosure of the previous correspondence rii.l

not entitle the jiurchaser to resr-ind : [hiicni>'/rt v. Vharslcj. 54 L.

T. 372.

A jmrchaser will not lie relieved from his purchase because, by lil-

own mistake, he had been declared tA be the buyer of a different !ot

from that wlii.-h h^ intended to hny : V-u)Pr<uir,h v. Ecrrhlfir, UH'-J. j

<'ll. 2<It!.

73S. At any time after the cnnfiniiation nf the report

"'"e'vort, tliP ]Min-ii;lMT IllflV pilV 111- 1 •!! rcliJlT-c lliniPT iilpl iiitoi'o-r. il'

E*!!^'!!!- any. or ilif l.alAiice thcrenf. into Court, T^-ithout further

n""'?""!" orrler. upon nntirte to the party havinor the conduct of th^
"""'^'

sale: an<l when he i^ entitled to he let into possession h--

AltST f
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may, if po5se3sion is wrongfully withheld fvom him, proceed «<"• '"

at his own expense to obtain an order against tlie party in
„„„, „,„,,„

possession for the delivery thereof to liim, or may call upon |.o«i«.bi..

the vendor to cause possession to be delivered to him. Con.

Hulc 106.

I'likei: from Chy. O. ^V>.

PsTment of Pnrolia>e Money.—Wheiv ihp purchaser "'"kes
[*'J2,,'",

,l,.f'nilt in pnying his purrlinse mniify into C'mirt pursuaut to the ,,„i-,hiwe

.ciulitiiiiis of siilc. the vendor mny move i" .ompel him to pay in theu.oniy

;,Dioimt overdue, nud in default of payment, for a re-s of the™"""'

]troperty.

The ileposit paid at tbe rale, is to lie paid into Court: see l{ulc
7^- J'^l,"','„'\,f

Wlien the plaintiffs solicitor makes default in paying iu the deposit, |.aiditito

the other parties interested in tile purchase money will not sutTer^""

thereby but the plaintirs share will be charced with the amount of

the defalcation ; .U»(i'i»« v, ((.irtc. ii C. L. .1. '.ilJT ; 11 1'. 11. ;i.>".

Where, bv the conditions of sale, the imrchase money is payable P'!'"™'

iirto Court, payment to the solicitor of the party entitled to it, is not
;;^ ^,,;^, ,„

I cood pavnient. and is therefore no jtround for dispensing ,vith pay- solicitor

ment of if into Court; mackbun v. Sheriff. 1 Chy. Ch. LKW; "'^ePtwh™ not»

ulion the proilnction of the written consent of all parties beneheially ni«"">-=-

interested duly verified; but where the deposit is payable to the

vetidnr. pa.vment to his solicitor as his aKcnt is sufficient ;
tltlu v.

(luiillon. W.a, 1 (}. n. :nil. where the vendor's solicitor receives puv-

cha.se money, which the purchasers me hound to pay into Court,

the expense of payment in, nmst be borne by the purchasers, the

estate, or fund, is not charscable with sucii costs: Hi Hoirrtmn.

J4 Cr. .MS,

Hilt the purchaser will not be compelled to pay in his purchase Payment ot

money unless he has accepted the title: Crool". v, .Street, 1 Chy t^.P;ij;;;;"„^,

ll.'i- Street v. Hiiltett. II f. It. 31-: Mclhnaiil v, .l/c/<i rmij, 8 f. B.comnelli:d

2S: Ut C, L. J, laii: t:llicoa(l v, I'ltrri'. 7 1". li. -1U7 ; or, has waived until title

the rlRht to investiirate the title, by delay: OiKorio Hank v, .Sirr, H"''el"e"-

r, K. 'Jlft: or by taking possession: ^'nttcrsoii v, liulttt. ft P. K, 11-1;

and see ci-ools v, Wenii, 8 Gr, ^9: O'Keefe v, Ta//I'ir. •> Or. 310,

lint possession may be taken in accordance with the contract, under

circumstances not amounting to a waiver, or acceptance of title
:
see

llitdieltree v. /ri;>ne. 1(1 Or, 537 ; Dorbj/ v, (;rccii/o», 11 Gr. 3.)1

;

llVtrrfcli V, JVciwiith, ;;4 Gr, 415. .Merely obtaining the keys of a

building for the purpose of viewing the premises, is not a taking pos-

session : /'co/i/c's Loan Co, v, Bnron. 27 Gr. 21*4.

If the purchaser makes default a re-sale may he ordered and the 15™^
defaulting purchaser may be ordered to pay any dehciency

:
ffe „,,,,„

Hnriiibrijok. 12 1', II. S'Jl : Xahle v. Edirardt. .1 Cll, 1), 37S, In the

•vent of a re-sale being ordered by reason of the default of the pur-

chaser, in the absence of any condition to the contrary, under the

standing conditions of sale. Form Sr», his deposit and all other pay-

ments on account are forfeited and cannot be recov-ered by him, even

though the properlv should realize a larger price on the re-sale
:
Tilt

y. A'nc./ip, 11 V. R. 314; 2 C. I.. T. ral : Ex luirlc Bnrrrll. L. K. HI

I'liv. .112- Thnmnt V, Broicll, 35 L, T. 237; Hnnenherg v. Conk. S (J.

H. 11. 1112 and see IPftrtnn v. Conch. 2« Or. 74; Coniiit v. .Vdnsoa,

I" (f. B li. 142; 48 L. T. 828; but see CMson v. Kohertx. 31 Keav.
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Interest o
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m

CONSOLIDATED RLLES.

,ii;i: an.l » iK.rclla..r wUo La, (orWted hi, deposit K)' <;«««""• « ^»'

iutled to ,U-er i,. iu the ev.M of •I'' "''« l'™:™
"J

'

^;;i».
'^

'

T. !ao: a? CU. D. y«; 57 L. T. 7«; 14 App. Cas. 4JU. I- I-. 1- .' -

l-he rn<i, o( the re-«ale, and also any deficiency on tl>o subseqiKU.

saltare a10 LuaU^ orde^d to be borne by th- a.fauUn.s innxh....

v: .. -1 I T> P It -»in but where the ant sold u: uu ad'-.ti. .

.'^,d'',he";;X'wa-, ^;o e than Sciem to cover the cost, ot the v.-

"IrteM^ul.ins purchaser ,v„s -Ueved fron, tU. pa^.nc, ol t^.

latter costR : Tilt v. liiiap^. sufra; Ontano Bani v. >'"• '•

277.

Intiimt OS Pnrchaie Money. — Rent'i and Profit.. — lli-

liabmt'y Of .°r purchaser for "-'-'
/If-'i^t'-'App ^' 1"

'
'

contract of sale: He l)(iis»«,n i H«l. 1, Ont.
^^l:J^-J"{,^

S'hS.i^; t^ s^'^.s':^.:nc^ro™t!^^a; .rJAhc r

subsequently accruing: EMIe '•..;;',''"'''"'?"
\''-*,^j;,"s\' n

rnct provided for payment of the purchase 7'''',^ '''

'"J';''"','
'

, i'

was s lent .is to the time when possession should lie given tic ,^«i

Xer"was held entitled to '^' ^^^y^y^'TuJ^Z^t, Zi,:'<
the contract: linidu v. Accnan. »' I- K. -Ii- A iiurcnuser i> >.

a Hoper proportion ,.t all rents p:>M to the vendor mad a...
to a viopcr pr

^^^^^ ^^.^ received l..> :'

^eX pe^iliig ti; eonpletion of the contract, he is not entitle^ :,.

".at, ';i,rp,'rcha,er to'appropriate such l.«--'t»,t<> 'enta m arro r

prior to the contract; Ph-iv, v. ,^,tmml. IWH. 1 Hi- -"'!• •' '

-

""a purchaser cannot be compelled '" 1'^ '""T,'' i'!.';.'''''^/?!;;!'
."'I

der a condition that "the purchaser m >)<*»"'';.' ^ai-iw''
where the delay i« due to the vendor: Jmm v. (rorrfhier. IWr.. 1 iJi.

T.ll.

Where th- contract provides for iiaynieut of interest in the evci.t

of any delay In compi'doti not attributable to the vendor the pi, -

chaser cannot relioe himself frou- liability to pav- .n

J^fjg^
positing the monev :! a bank on ncxice ^. t n; vendor; ''^

« ';

Strmtndd 34 Ch. D. J8B : 5B L. T. 4S: Bv LhurpMn rf- Hiill. ..«;.'.

bv where delay arises attrlbu.able to the vendor, the purchaser r...

relieve hfmsei? from the payment of intenst beyond "h"' •".";"
'r.

earns, bv depositins it in a bank- on notice to the vendor, bn t,.

deposit i,:ust be made to a separate and not to Ins gen ral acvM,

'v('.,-„'o,l v l)a,i~ .>! Ont. 1140; lit Ont. App. 531. this case « 1-

varied by tlic Supreme Court, but not on this point: .3 h. C. 1.

n'j'.i.

V delay, caused bv the vendors havinjr made a loii'i fiilf luis.ok. ;i-

to'the origin of their title, wa, bd.l io., ... be caused by vvilild d. h

i^thelr part, the real cause of the delay be ng the P"- •"^- „
"

ability to find his purchase money : llu.9',r if f.oadlo.. ^ Tohbt. 1-1.

*' Ch" ^^'*4• 70 r. T 7T.1: so also delay occasional by tl;e lu.i'

wcupied In 'remedying a defect in the title whi^h was not. and c""H

not be. known to the vendor at the time of entering .nto_ the cunt.,
i.j

II. ll„„rf., ( /.c,.;.. ISIW. 1 Ch 4il:'.: 7S r.. T. -J.,". (.<...: 1S0.<. . <
'<.
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wlnTc, Rule '33.

' ",'..1 »tten„.t to
«f™ '''',;™"e;',al ; 1^ interest: H»,,« v.

r-;r:',i' ;r„n'fl-'-''^^ <^^- ^- - >'•
'''''''' ""° ""^"'°"

,' ;i,iiM 'il Onl- '^-- »"!"" •

. , , ,

„„, rents and prolits ,.I> o ™P "^ "^ |?™',
"jt ,vas held that tl.o

,„„l„ no. 1.0 tr™te.l a» i...ivl.a»e "'«'"':'':
57

absence of espross st ni nti.m aj i"
.'

|^^J^
j^^^ ,,„„un«l by delay i',y .l,l.y .,!

v,,„nco. may J""'*,'"' "?\v?Uvr MOM 1111 , to «t".».-. IS^^^

;l eh. -Jb!!; I« L. "l;

'*"•,.h 'MO- 71 L. T. SfW. NVhm.- thete are

..•,e.-. «, Coa r..o(. !»». ;i

>'J- "•'^^^'^^^o^ession cannot ho safoly

sfveral parwls included .
hi P"™"'^- '

.

f„,.,.j ^ /'a(o». T Ont.

,„k,n of any unt.l tl« <-« ;/-',;,; J y 'j ^'pnreh.ser for the

::^U.;r,i Int^^'L^^^ualSted h^th^dehty^o. ^^^^

-

„f interest payable on .'he Pt>;3' """^ -„, ,„ ,,|,<,„ the purchaser
rental of the P"V"'!L "''""Xrerte property is unproductive, the

entered into P°'«*»'™
'

"•
.^'^i^ ion o£ the contract is delayed by

intrehnser may. where tl, ™™P'" ™
, i„,„est : where it is pro-

,1.,, ven<l';. iie exonerated from pa.vniint "'.'"'•
i„,„rest the yen-

-rtphSirSrrSir^s Se°^.^i^^
,.av interest from the f »", "^.^./r'^'p"Pr uU: '/'*<• I'ople's Lm«
,rolits, ii„„ of Mo«t,..l ^.jor- bj- K;_^-l?;

„,„i,„t„we to the

'™d^"?^;;™'v. F?™;;™;^! on,. .O.: •:. S. U. R. tl...

OrowinB crops on the lan.l at the l.me of sale

chaser, unless expressly excepted n, the condi,,.

r,o:rnl! V, Phippf!'. 1 Ont. US: SI'nmii •.. IMiiif

ias« to th

s r,t sale

10 V. K

pur-'-r""'"

''^ ,.h»..r

l.l.* : tilled t
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M C. L. J. aa : and he is entitled to compensatioQ if they are removcU

before be gets possession: lb.

A mortgugo!" after default cannot give a tlinltel mortgage ou bi"

growing cruin* ho as to defeat the i-ijilit of his mortgagee tlier.i..:

Jilvomficld V. Utllycr, '2'2 Out. App. 'Si.!, and even before coiivejnin

.

a purcha-'-r may applj" to the (.'oun to restrain parties bound by tlu>

sale from exercising even a legal right to his prejudice as purchasi'r:

He i'oiftTs, C3 L. T. ii'M.

Where the purchaser pays his purchase money, and is let inrn

possession, hut up.iri a lefereuce it is found that a good title laiiiHi

be made, and the contract is rescinded, the purchaser is bound to le-

deliver possession on being repaid his i)urtliace money, and if lit>

insists on interest on the purchase mont.:, he must submit tu accnuit

for the rents and piohts : .Smmera v. Erh, '21 Gr. 2S0 ; and see V mW. //

V. iiiaiis, la C. P. 1:14.

Where a purchaser is let into possession, pendnig au investigai idii

of title, he is bound to pay interest, although the possessinn ext 'inl

beyond six years; see Birch v. Joy, 3 H. L. (.*. OUD, where the pur-

(h'as<'r wna iu possession forty years before the completion, and tli

agreemeni pro.idod that interest should nut run until tlie loniph-ii'in

of the contract, see also Toft v. Stevi'iifon, 5 D. M. & G. 7a5
:
but ii

would seem that no more than sii years arrears can be recovered as

against the land: Mny v. MitckeU, HI Gr. JIO. overruling mi tln^

point, Great Western Hy. Co. v. Jones. V6 Gr. 355: but where th.

purchaser dies, and no intervening incumbrance exists, in order lo

prevent eircuiiy of action, the full amount may be recovered even

against the land: Airry v. il4tchell. supra; Hoiveren v. liradbuni. \1'J

Gr. ini.

Where the contract provided tor giving a mortgage to secure pail

of the purchase money, but omitted to state that the mortgage was tu

bear interest, parol evidence to show that that was the real under-

standing of the parties was admitted: trow/d v. tiamtlton, 5 Gr. IW'J.

Delivery of Poiieition.—Where the conditions of sale provid-'

that possession may be taken by the purchaser without waiving his

right to investigate the title, he mny taken possessiou without waiving

bis right: HoUoit v. tichuol Hoard, 7 L'h. V. 7lMi : but in the absence

of any such condition, if a purchaser at a sale under a judgnii'ni.

enters into possession without the sanction of the Court, and cscr-

cises aets of ownership bj making repairs and improvements, he iiin.v

be held to have ait-eptcd "the title: I»anl. I'r., Cth ed.. VfM: \\iill<i>'

V. Umslein. '-".< S. C K. 171 : and at any rate may be ordered to

pav his purchase money iuto Court, notwithstanding his objecting to

the title: Patterson v. ICohh, « P. K. 114: but where, after a m"--

chaser had token possession, the vendor's solicitor delivered an

attract of title and answered re(]uisitions, it was held that the

vendor had waived the right to treat the taking of possessiou as an

acc'ptan-o f,t title: M<lir,ll \: Mtlinll. tj l\ U. IS'J ; and see ii»rd-i,

v, Ilarndcn. 18 Gr. 231. Where, under the conditions of sale, a i»ur-

chaser is entitled to possession, the letting him into the receipt of

the rents and profits, is not a sufficient delivery of possession :
Tlir

People's Loan Vo. v. Itaroti. 27 Gr. 'JMi.

A summary application for delivery of possession under this Rule

ca>n only be made against parties to tiie action, or stran^ei-s win-

have cilltained possession prndentt liti: Hank of Montrral v. W"I-

lace. 13 Gr. lf<4 : Tni^t A Loan Co. v. Start, tJ P. R. '.H); where a

struuKt^r is in possession who has not obtained possessiou pcinknte

lite an action must be brought.
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Wliere the purchaser in-rt-ptM a ((mveynncc or veslliig onI"V. know- Rul* 733.

iiig thai a stranger to the suit i» in ft'l\vi-se po^>'"'"ioii. h.- iiiiin..t
j,,,,_,j^^.^

uiternards claim comi>fii»Jiti.m tor dflay in rfi-oVHiinjr po-s.-^-i.-it
. ,^,, ,j

Tuny. Harper, G P. U. M-.Julilft' v. B«ku; 4S L. T. IMVi: 11 g. It. I' u.y

•^",: unless poxsewion m nithbeld <.<.iUiar.v t.. tlit- •xinesw wtipuln-
''[^' ;-j

^^^

Timi of the contract: Barber v. Burbir. H !'• U- l^iT ;
IJl C L. J. 41S.

AdTcrie PotMMion.—NotiCf Ui llxe pun-haser thai n j»em»n

iither thnu the vendor is in possession is notitt- to th*- purchaser

(jt the possessor's rights, but pot nec-c^sarily nf lu> le^s..|-< ..r otlior

nt-psun's tlirough whom lie ilnims: niid notice tlmt ilie t>'iu> ot' the

nr'tt'Ttv are rweived by an estate ng'^nt is not n-itir.' of th.' rights

(.: the person for whtnn he receives them, nor does it pni the pur-

,lifi>er on iminiry: Hunt v. Luck, l'."'!'. 1 Ch. 4*JIS.

lUL-e. or I'lirclm-.!

' moiU'y. ';' ";' '"

^liouiir seV that all incumbrances are paid off. wiiich the veudor

,und to discharge. After conveynnce. or vestinc order

Inoumbraucei.—A purchiisei- l)-lor,i mcfpiiiii; a Minv<-y

ve^iinff order, or consenting to the pnymeni out of his purelias

,oa thnt nil incumbrances are !>aid off. wiiich tht

his risht l<

>. mil
jH-nniln-ances discharg.*d .mt of hi- piinlia— money is goi

^

lie must relv on his covenant if any: Bull v. Ii'ir,>i,: <; P, li. 'J*;; S.

r l>efare Spragpe. C, Febnmry 1. l.ST:i: lir liii'l:. I'> >k w Iturk. il

I\'k. Its: Kincaid v. Ki^and. \j V. U. !•:! : -I'.l,^, v. Unl..,, \\ (J. li.

M. 'J.'.': 4S I.. T. yti*>: unless perhaps, where he was i^noi-nnt ol such

iiinniiluances ;vhen he accepted tliL- conveyance: set- Ri Tiirucr A

^kflton la Ch. U. IIJO: Hetiniiig v. McUoiijall. J5 I'. K. '.i'M'; hui -^'

.';k L. T. Jour. aS7: Wo^so.i v. /^or,A^>ii. 10 1'. U. 3"J4 : or unless A'^;;^!;','

no title at nil has been conveyed, as where the land hail Iteen sold ,,.,„n,v.

for r.ixes: TurriH v. Tinrill. 7 I'. U. U'J : and see JonrM v. Clilfnnl.^,v:;\-fl.<i

:; <'li. L>. 7711. Bur a conveyance by the veudor to a third party. '^''

.\.'n though made at tlie purchaser's re.juest. will not prevent the

latter, after the conveyance, from claiming to have incumbrances

iliM-harged, to which the covenants in the deed may not extend, but

which, under the contract of sale, th'- vendor was bound to pay oft:

MrLfunan v. Chcgiiii'. 37 f. C Q. B. :i01.

(Ground rent and other outcoiugs. nrcruing whilst the purchaser is n„ti£f,i„i;-,

kept out of possession through the default of the vendor, are held tol'j'*M'a>-

Ij.- navable hv the latter: I'v>n>le'a Loan <V>. v. B»v<>,i. J7 Gr. 'JV^
:

'

"
lUKl si^ fixkt:n V. Wridc. 11 Gr. :;4S : «(•</ qtutn . if this i.< so, where

tlie purchaser, on the coniplfTio'' of the contract, receives the rents

iiiiil prohts. for the period duriu;: wliich such outgoings accrued.

Wi.ere the contract is not completed at the appointed time owing to

ilie default of the purchaser, subsequent outurings paid by tlie ven-

rlor art- chargeable to the purchaser: BurHht v. Tagg. H.HM). 1 C'h. -31.

and this, notwithstanding that, under the contract, tlie vendor is

entitled to the rents and profits up to the time of completion in lieu

of iutei-est : lb.

A iiurchaser is entitled to have instruments registei-eil acuin«t the Piuvha-er

title creating an apparently adverse claim, removed
.
by the ^^','*i°^

r"'jl,jj.r,.'i

.'ven though they be rej;.stered by persons having no apparent title;
,i,-j^'

yur/cr V. UcKoii. H> I*- It- ^^*'>-

A vendor, however, cannot be pe<iuired to pro<'nre the discharge of

a mortgage in fee made by a person, since decea-s.-d. who had only a

life estate; Tic Ponton tt- Siramton. Itt Ont. tWV.>.

Where a ven<lor contracts to sell only such right or interest (if

any I as he has. he is nevertheless bound to convey such right or

interest free from any esisring incumbran*'es crente<l by himself;

(itjuld \. Buiiii>igh<tm.'Diid!rii d District ifrtriA. 58 L. T. 50",
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T.«.i-Tln- xo.idnr is lj.raml l,. imy a proiioilionate port ..i ,,l

Vox (1 1- 11. :!1T; I'euplf$ Lomt f". v. Uocon. 2, '''^-
"f

'"l"'

S'; :!i;jron'M;.'s-:;^n'r .(^..r th.< ...o «». ......

.

ninde out : [larrismi v. JoSi-ph. » 1
.

11. -TO.

,„„Dev loui'-J- V. .llcoin timet, 1.1 C L. J. —o.

Jl lint. '.18.

Comsei.«Mo».-Althougli a v«idor Is allowed srcat latituj.. :,.

tact, thsrc iv.is not iim olpaims "i ''"•'''••.,,„,',„„, ,u (i. "mt

; - .g:];^ i::^r™:.; ,rai. . ^^j^'^^ «:;

r"'"'v;/rit Lr:Lftr^uV\u,;.t-U;«.:t ^i^'u-iLU. ;...•

;
f'v""/-.lw; 4!m1'i"t1. so also «h<.re thn purchaser i» a pu.y

l". Jour. 411t.

«,. l„,n,.,H- J- /'oicfH, 00 L. T. 511.-..

,„.,. The purchaser ..ay be entitled to^<~;mpensa,lon £„r_delay ta^*-
r.le- out the tltl.': "'""' '•.'""'^:, , (.^ lui . jjU L. T. 74; if 'I'""

r- ^^-^^/^.^^'^.T"*;"; ;,f'-he\-e™.o;?R,^c V. Oord„„. oH r,,.

ilsK.- or want "f reasonable diligence ,n con.ple.n.e. luul nor u...
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,,,,„ ci™ to oonvoyancln, .iilBcull.e. : J<,«ei v. (J», Ji...
,

„,;..>i • ..r «ul.73J.

I „tr'
. for .tatructlon of the pro,K.rt.v Lv lire Wor,. the conhrum- ,,.,.,..

, f ,1,. .nil. ««> .S'l. iiJirii».,« V. Iliiiii. * r. 1!. J"'-"* ;
l>"t see llanmr "'""

1 J'h 47^ So OUO, tor the ejlsle„oe uf a pt,!.!,. sewer O.I the

:;,.,,;i«.«'i.„l.l m which other persotis hn.v,. rinhts «]
"^' «''

""h"!""''"-
tWi,, Vl L T 127. So. olJO. tor dehcienoy <it Inna; thus, where ,;,,„, „,

t„?„- "uor; J; u™." w„H advertised, and the land o„ly co.Ua.ned ,

•44 „rre», eompen.atlon «a» awarded; H^rrfdl v. Tr.mulh U Cr.

'jT^, ll?il(™.«r,. V. nhiltimorr. h. It. S E.,. I'M: nu.l ».e Ui»..J.i

FemancntL. ''--^^t^^-aVwho «.!. a parcel of la„d a. - much

™r Rcre. which tMrlls out to c"Ot„if a urea.er ...imher of ni;«» than

?e"r«en.e.l in th, .vlver.i.ement, is n,,.. after •'""y"""
-J""'^^

'
°

,Tvn,e.,t for the e.ees. : Coltwiham v, " t.a,/,.im, 5 ODt ^W
.

U
Im. ,\pp. 1124; and see Hea v. .l/c/.v.r«, -J.! I

. I.. .1. .liJ . 14 l^. I
.
K.

Ihe richr of a purchaser to eompeimatinn tor delici.my iTi 'iuant','y

_,„,het. Kletl hv the eoTiililiops of sale: fir Terry it 11 ftifi'. ... I li.

Mil- ^1 I T :ir)3. Where, however, the iinrchnser, liy the c™dl-

ti.'ms ot' sale, i- .lepri-rd „t the richt ro co.ii,«.iisation f.-r delie.eiiov.

„"l s„rh dehcicncy is n.uterlal, specilic performance ol tlie contract

„.,,iM not be decreed at the suit ot the vendor ejcept on ihe terms

of his m;ikini! cnmpeosation for the deliciency ;
Ih.

V purchaser may also 1),. entitled to compensation tor failure to

,„«kf title to part ot the property sold, although he may be preclude.

,v the cnndltions of sale, from objectinB to carry out the sale on tha

crennd : Er^n'M v. M.«rrnil. 41) L. T. :!.'.. and sw Wo J«c«»m, .t

//„>(,«. .-.:! \V. It. 4'.'S.

A .""Chaser is also entitled to
--^•-:;^'"';,,f-,^f;:;^'t;mp;;S; IS't';"!-

;!|:i™
'7 ;;s:ii'or2i5; riiomj. v.if,t,toa. .„,o„; a...! he «' -

„ itl d io con,pensati..n tor tl... removal of jrou ins cn.ps; ^lu,mn

i;»r,„r I" r. H. 155; 20 C. L. J. 33; K«,»al Uri'lol S'oc,,. v

Limul, :•-> Ch. 1). 3'.XI; 59 U T. 170; or for removal ot the soil
;
and

tl,e •toceptan.e of a conveyance in ignorance of the damnm d™"' '"'I

„,„ estop him from clai.nins compensation; f'.rtc y ««,»«. 1S.I1.

>ll 1! 4.i(i- «5 I.. T. B.-.7: PHlUp! v. .S'i/Ifc»(fr. t,. K. S Ch. li.l, -1

r T jud 'where a vendor is liable for all •.otgninRS up to the

tlmo'tixed tor completion, he must bear the expense ot the removal

„t dangerous buildings on tue property order..,! to be
f™"J"'

>"'''

^

stntmory pmvers in that behalf before, though not aef_:illy remo>ed

tin .ifter completion: TuliU v. Il'i/ini.-. ISili, 1 <J. IS. 1 1.

(-..miKhsntion may also be awarded tor the st ••.res^ion of material p„, -,,,,.

facts; , bus. where the Property offere.1 tor sale -as a mill s.te and 1;'.....-

mill ;>nd the vendor had previously sold the ri, .t to take water for ,^^„

the purp.ise ot floating logs, which fact was not communicated to

the purchaser, it was held that tliis was a subject for coniii.'nsatioii

;

ll»n/(H V J'l-ciioudi 21 Cr. 4(;5; or the contract m.iy ti" rescm.letl;

.... Ih,i,rmd V. .;;«»<-/.„. 411 I . -I'. (L-S. Xotwithstamlins a f"";!'"'™

,.t Mil.^thnt misilescripti.m should not avoid the sale, it was held that

.1.-1.- liU
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*
.ntliWi'i" |mr.l.n..T t.. rescind the centra.'. : It.- B,iiU. i M«.Un.

Ml 111. I). UU. .-1) L. X. 740.

U-tnf wlii.li ."III.' niililu tUf lerum ot ally coveiiam. are Hut •••

l«. «Ha.l.>l finm tlii-ir "l>*r»t,on. on tlie grouiiil that thi-y wf'M m
,? ?,.'r, f t ,. r.iiv.yaluV^ ,,!• arc .,lb.'r»i.- kuovvi, I., tl... i.ur.l,.-. r

i;„ ''; i'j,;;,.; H..'?'... isw. i •'' "• -erruim. ;/«... >. »,.„.

i;7 L. J. 111. 3-Jll: 18 W. K. 47S.

„ . vpiiilor call onlv in»i»t "U »i)Mmc- iiertoriuancr of tU.' ,-.iiin,.u;

;"'.'""
,ifb comp'n

°
on i..r u,i,i.prv..n.»tin„. i„ tli. adv^rtLe,,,.,..

- Mant t.. a .•„M.Uii..ii in tlwt I'-I.alf. wbcri. the im«rel.r«.entat

Jlparatilei; ..'.rti.i». L". n..t wli.r. 1, i. .iib.la„tial
:

./.col

KeicH, ll«»i. - '-'I'' '^^^

I l-: .li: l.ut vvbere ther.. 1, an expre,. conditio.. If,r"^:"r''u

a third par(.r: m-. .Ur/.. i« v.
;.;:»"S'/V.'--8i7-

^^ ^
a«rtv V. Koi.li..-. IHUl. 2 y- •! 4oO: «5 L. i. t»7.

I,.r....-i.l-

n'.«]itatiuti.

riiiht 1"

c...iiii>.-ii»a-

tloii t<^. 'it-

).tiitiiii.-iit-

in a-lM-r

ti*eiiieiitH

>limti.-
]H-rI.iriii

Hut t„l.st,itein..nt, in the advertl«e.u™t of a »ale ''J,""<;";'" "'

.,„, rJ"ion o( material facts, may form the ground for comi«jw,.

iZ «« after oo„vey.„«, »o Ion, „ the f«nd r.n..ha. In Cmn

mm, V. '-«..». 3 Sim. 447: Hull v. torpor 8 P. B. SB. 1 «rn,, v

7«'tV» 7 V. It. 14'-'; ami see Ilonicr v. II .»wi.... Jo. 4 la. 2.4 c<

/•JtT,;. /Vr" „, V. ('.."».... 41) L. T. 710. and «e folmer v. .(..M-

T .1 M :i.-.l- or the sale. may. after, or before. c,my,-y.«:r'.

I T Tour 71. and so al»o stipulation, to .he advertiaeinei.t for il..

J'eliverv f P . ^es, on. if not .arrie.l ...it, may be the subject ot c'-n-

'p:n a i'on eJen after a yestin. or,ler has ""eu taUei, -. ^^y-, >

Ed'^rrr^=r\i;s i;'^«iirr inaf:p.e^;x,.^;-;;

Eis^'^rd^h^j^r-C^'f,srt,^£^^^
u'.er .he control of the C..n,t. it may l>« "'«'"'>,'" '*

Jfl.
•' "'

discbarg^ of the incumbrance: Fleivins v. .l/cOo«5»". 8 P. «• -'"'•

The Court will not enforce specilic performance of » =""";;•'
';

have a right to ccoupla.n "' "'« '"''^'
,^'

""
5 or. 336: Jlordod- v.

trust: 0.5or„, '.„?/."•'»;"„''/,. ^Mim. 4 P» G. M. & O. HH:

%y:' ••Ch sr,.i: a.,.l it is Lnmaterial .vhe.h..r
"^'"f'ts"...

Jiai^tii, or ,lef«.dants:
'Jj.^-.'.l^^^^J

- ""T llJl;^; '^l'^. ^U.:

i^,r;s^,oi;;5%rR:i»" fl.;«"^ -«•• ^ - =«'^ ""'-" -
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.lirwltiii

:;i,i; 1^1 om. App. 277; ;il ». L. U. m.

R..cU>lom of ContrMt.-Tlie ml.tci.re^ntution of malerlal M

li,. rarloruiauco ot tile contract: /ic.y.i' v. ll""ii«. !-''

l'.]i«i, 1 C-U. -zyi: S" I* 'J-'- ^^^

.„ the abwuL-f of fraud by tlie vu.l.jr. or otl.« »|.>'Cial cu-oum- |.„

. Xre the contract la rescin.leU by rcn«,u of ibe vendor
.

i

; •;;;; rto ma e'Hue tile purcb,«.r cannot --"';'',
'"rT"';";'"'

,,UM w toage'tor „» of L bargain, unle,, tl.e contract talu

aiu S cr»;5ncnJ„f the faUure of tbe vendor to do Ui»be»t to

^r'''i^';.^.^:;it,:;i^nJ'Zt;-o^'s;r;^^^;^\.;i;^v.fii-

acuii.lition: «ee fnaocj v. Jou-cK, ISUS. . (.a. .»...

A» to »i.erial conditions enabliuii tl.c vendor lo rocrn,!. »ee note,

to Uu\e 721.

tvbero the vendor Inis the riglit to rescind, lie may e\crci.-e ii.

notlulLtaili; the ianue of a.writ by tiie pnrcha.er for «pecihe

liertonuance ; /.ouc» v. toiceU. iS l-- i- "'•'

ll.f.r.n.. « t. TlU..--Tlie inclination of t'-e Court i. in favour

of "ivinB the purchaser a reference «» to title, it he ,le»iie, i
.

.\na

i, i; oi Iv \vhen the evidence is clear that the purcliaser •" ™ "
'
«

v„ ve. and ha, actually waived, his riiiht "f «"""»: '«'"',"
i,\'.?'

a reference will be denie<l : .l/i(c/,.»n. v. /r.. .». 13 Or, at p, ..-I...

nnd see Jacklon v, Jr»»»ji. U Or. Iji.

On an application by the vendor to compel the purchaser >" I>">; ';;

nurdiase n onev into Court, a reference as to title may be ordeied if

: purchaser has neither accepted, nor waived his nslit to examii,

,he itle: Croot. v. ,S(rtcf. 1 Chy Ch, Vol SUM v, H.,ll.l>. P.

;il-; .i;*;)rr»iH V. .UciltrraW, •>* 1'. !! 2S
;

1.. t. L, J, 131., Uh' ««

V, Picnc. ' v. It. 4-.'7,

Iti'lere

;i- 10 lilU',

i> h"ii

irdireil

Where a reference as to titl.' is directed in Beiieral lernis it must

be and stU that the reference is to inquire whether a food
f.

e

,.„„ be mode, haviuB ro;.-ard 1.. tli- c^ntrncf r I p,.r,-l.j« V. \:rl.„l,.,„.

I,. R, 111 Eq. 228: L. K. Chy, 43t),
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rl.iht to
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-
. 1. . iirf',,ii,iell 7 Or. aai; »«»"<<! V. ;/•>(. lo

I' li. 171; /'.i'(>r»-» '. Itulh. <1 1 «• '
'

' • '." ' ...

tliv iiili- may Iw al«'» ^

.1,. nr.ifi : /*M» V. y/'f.

i.f tiiriirfttili

!>"''-;
:v .iir^^.:;-;;'".-.'-"- "" !^^ --' -

'

iE: I^?rl^" --..^':.7f^fS;^^^^^
, , .hi ,'.rrl„.ei- l.y takin« i.o.»«i.ion nnd dealing \viil.

•

;),«i.ui» V. /uller. II) lir. 4»S.

-:i ;,^,aS'i,;"!\.«f u„.. j-;^ ;;,-»' .^.^-ir::-;

;
,. "her^l... .mule out, be hrUl to have v;nvo,Ue par... oL

!;;h;^7;o"i;L;e^^::;^-HH:''^ad;';ut?"^i:'v.';;,i^,;:;-;-.

I!. i;iii.

, 784 Tlu' Alii>tei- shall settlf all necessary conveya

Mr !„ "iiri."-.' "f i-n-ryinn "Ut the snlc in case the i.:r

mm.,-.
.„' in .asp IhtTO arc any |-,M-.m- „n<lor any ;li-;v^

(other than .nvort.iivl inter,-t(^f-l in -;„d. -^alo. t n„.

lor.

•I'nk.li from .1. .\. Uuli' *'l.

See /?"/c •*>"-.

ConTeT«nce.-In nil snle« by the Oo.it. .he 51^"^ roj.lv :

neti. ,r" refe,-,e,l. may. under this Kule. settle the ennve_,ao

ra=e the parties .liffcr. or there be any par... ; nor : i" inn.
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" f',„:i'S:;'..^- - --
';r

--'• - :!,:r ^:rr:

V,; ,r°BJy for delivery J.*. "">
"'.'.^/./''^T- c. U. B. Hi; Ua.n-

,,(.,. /.,„,ji. V. ii.<..». 1':. --^
J,

.,,._„ „„„,,, ,, /,„t. .1 I .

,,«.„ii.,n. Tbf „ur,lia..r ^ " '
,, l U. 'J Eq. 330: nor where the

,«. (or title: fodrcM v. '; '' •

,V;,. partie, to the a«io... li«v,DS

;,!„| e.tate is conveyed can he rqu par
^^^_^^,^._^,^„^^, Tuerelore,

,,„,,.,v ,,,.iitolil.. .rai.-. '"';,
„. „„,„„t require tl:e moiiBiii:"!

,;J,,„,,

,

„ ,„ic of mortgage.1 1'^™''^"; !" { ,.^„^ oh. IH : "or the wife

, j„l„ in the to-d: K"- '^'''^
i'-'Oi,v. Ch. .VJ. Where m

, ,he mortBuuor: Aloore v. **^'"
7'b/,.,„,,,r.. n MHtlement oi the

';ii;r"order^at.'e";;aid o„, of hi. vn.cha«e money: «, J/c.,/on
.

1 liy. Ch. 4ilU.
. >M

1

. --S ^.i^r-'t^
^-H:^'«t;;;i;''ietJ^'ii?«:'-"v"'---"-

1 liy, l.'h. 31").
r,io.nriii: Ih"

Where a vendor i, guilty o|

"J--™,^" f,',:" p^'iolle, may be

...ecntiou and delivery of
1^

,^^^ ;^,"i, „,„y .„fT,.v in oo..,e„Henc..

,tilled to .ompeniation for iinx onm.ii,.

ii/>ro. p. i'^-t- '' '"'
tlioreof

A 111 to compel a I'arly f

'lacoK V. C'/cIitIi—
e\e<-ilte a conveyance mO''

Chy. Ch. «2

, ,.
.aJUn,itledtoaconveyan..Uhharofdo....^

, „ ; w,fe: If "lie refn-e> :.. l""' d"»el.
^>;

1";'"™.
,s,,,„.„„, 4 Gr.

'

:,; . . ,.eme„t. or to rewind the contrrtcr
.

K;-''",;;;;
„ „„„!„„ „j ,„„'

-,TS- \,r«.Vorainn v. UcniiliK. .. "'•'
,^^,,,, „., .,,„,,., „mil the

purchase money ^'i-mcjem t,, an- vn i

^^_ ^;^^ ^.^^^^,„^. ,,„,„„ i,,,

witeV death, and tlio '"fl^"" "
,., '..^ ,;,., i4N. a:-,.: ;..,i:''" "•' '• •

wife's life: see Skimicr v. li" -

iiii'iia^er
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Stuhbx. 1!" Gr. ;i>7 : but tin* wife of a mortfiUKCf? cannot be compelled

to join in a conveyance to a purchaser: .Simtmon v. .iinipHuii. 1 Cliy.

Ch. *-'*>>, except where the mortgagee's title has become abs<ilutc

by the foreclosure of the equity of redemption, and even then only

when tlie mortfingee has the legal estate : see R. S. O. c. ItH. s. L'.

As to the mode of computing dower in an equity of redemption wiif."

the dower has not been nssinrned, but the wido^v has been in posses-

sion of the land, see He Fercy, 11 Ont. H74.

The purchaser is entitled to a convej-nnce with ordinary covenants;

and for the principle for determining what are "usual covennuts."

see Re Lander tfe Badgley, 1892. 3 Ch. 41: t>7 L. T. 521; Davidi=on

cm Convevjiiuiiig. v>l. .". pt. ii-, pp. ril-.14 : '.i Kylliw. 12"J : Re Can Pw.
Ril. V. Toronto, 4 O. L. R. 134; 27 Ont. App. TA: d O. L. R. 717;
llMl."!, A. C. 3;i; bat he nniy. if he chfMnses. take a vesting order; but :i

purchaser cnnuot t)e compelled to take a vesting order instead of a

con\eyance: Laplante v. Hcamen, S Out. App. 557. Wherever tlh'

Court has authority to order the execution ot a conveyance, it may
make n vesting order: set' .lud. Act. s. ,'i6, supra, p. 31. The vesting

order is granted in Chambers on production of the report on sale duly

confirmed, and proof that the purchase money hns been duly paid, ni-

secured, according to the report. Where the purchase money is to b<'

paid into Court, its payment must be proved by the production of

the certificate of the Accountant or his Chief Clerk. The vendor's

solicitor is entitled to notice of the application: Boulton v. Ute'jman.

1 Chy. ('h. 191) : and where infanta are interested, the guardian ml
Htrm is usually notified also: Thome v. Vhute, 2 Cby. Ch. 221: but
see Boultnn v. t^tegman, supra. Where the owner of the legal eBtaif^

beciime the purchaser, a vesting order was refused : Boirni v. Fox. 1

Chy. (*h. 3S7; and see Jud. Act. s. 3t», and notefj. 8upra. pp. 31. :ili.

Where, in consequence of the absence of one of the vendors from
the jurisdiction, the execution of the conveyance prepared, and ten-

dered by the purchaser, cmild not be procured, and a vestinj; order
was then obtained, the purchaser was held entitled to the extra
costs so occasioned: Re Meilorri«, 3 Chy. Ch. 430; and see Lnn-
raaon v. Buckley, 3 Chy. Ch. 270.

The purchaser sufficiently tenders the conveyance for execution
under the standing conditions of sale, by delivering the same to tho

vendor's solicitor: Weiti v. Crafts, (i P. R. 151.

Even before conve.vance a purchaser may apply to the Court to

restrain any pnrty bound by the snlf from exercising even a legiil

right to his prejudice as purchaser : Re Fovera, fi^i L. T. C26,

Completion of Sale.—1)n the completion of the sale thc^ pur-
chaser is entiilfd to the delivery of h11 title deeds lelatinc to the
property puirhased. unless otherwise provided by the conditions of

sale; or nnles.^^ the vendor is entitled to retain them as mortgagee;
and the exjiensp of procuring stich of the title deeds as are not
in the vendor's possession must he borne by the vendor in the absence
of any conditions of sale to the contrary, and netiihlr. a condition thnt
the ^t•ndor shn!) not be botnid to produce them for the verilication of

the abstract is nor snrh a condition to the contrary: Re Duihu if

Jeison, 189*1, \ Ch. 4i(j.

The purchaser is nlso entitled to require the vendor to deliver to

him posse^^sion of the premises: see Ruh 733 and notes p. 1^42.
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raS -Vfter the report is confirmed, the vendor shall, R""*"*'

forthwith" upon demand, deliver an abstract nf title to thowi-,«,

p Xe ; Ld if the purchaser does not serve .^jeouons ,;,,„.,.,.

Sin r davs. he shall be dee„>ed to have a<;cepted the a >- ,.,v.,,_*.^

Cct as sufficient. If objections are serve<l, the vendor *h=J
>....;;.,,

a„.wer them within 14 days, and if the purchaser w .uU

dissatisfied, and the parties cnnno, agree^
;^'^^;,f"^^J^ IJ'SSS,

obtain from the Slaster a vvan'ant to consider the abstract.
^„,^,,,,.

Con. Kule 108.
'"""

'

'

Taken trom Cby. O. Sim.

'"''
?1 l?v e <..m ;;.//<• -M- llut where a .sale i.s nm.le out of

"curt "Ubjec ti emaiu oonaitmns as to tUe delivery of otaect.ons

m t ie Sto a speiilio.1 time, ami before action obj-K^ttons are de-

hve el rte parohaser on an action tor .l.ecihc I'-'
",';f°"';',

''" '«

SUt?y brousbt. cannot, in %^l''';f\fZt''^"^'Z

n„rl,. V. U»a":il. 1" i". R. a«.
K , , ,

,„ sales bv tbe Court, the solicitor of the party W'>'1"«">B
'

J»
;t;i;'v"?',„.

sale" is considered .be vendor's -o.ictor »-"[„ "^ '

^ , Td t
abstract must be doniioi.le.1. and it i> In- <raty to i,.ri.a.r.

'"^rvendor is only re.,uire<l ,o deliver^ an abs^act^ on demand .--;«'

nre demand should be in wr.tnis: see I!. >^.
C c 1«^. '^

„.

S^^sr.i«M^-^^rat;da;:r:ild;;y',i:L,^i^ d^n...: «. .. o.

„ut of Court: Ojuipton v. fl.illlci/, ho L. 1. .00.

,.
^. , , ,

Th.> PUflia-er i..:iv. if Ik I'leases. iuvestieate the title.
""''"""""uarSa.,.

;i'{^'^;Sion^r-.^r?™^aEHS3—
,„ have waive,! bis rlL-ht to ol^jeet to the ">-.''"'"'"•

OP U "Til; and see Rm v. OoWcs. IS i-i- -"

;vs no demand of al»tr»ct h»d been made ineMous to the

purchaser was ordered to pay the costs of .t. rj.«,h« .t

,t 1. Co. V. arahiwi. V2 1- It- '"'l.

Where the vendor neglects, on demand, to *live.- nn alwu^n the s,.l,«_.,

puicSr may n«ve to -.UKd >.|m to , o ^ ^;--;" -'|,^,;i ;|--,

fy^,j:,;^rnt;^i?;i. "^^eTII^baser is entit.d to a^oliclt^

abstract, an.l not merely a reiri-trai s
^

•-tract,

express condition of -ale to th,- ..iii,i,u.%.
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Although the takiug of posaeaaiou by the puicbaaer, may amount
to a waiver of title, yet if the vendor afterwards delivers an abstract,
or prott^fds with iho investigation of ihe title, he canuoi set up tiu'

wniver: Aldwell v. Aldtcell, tf F. U. 1S3 : ifordon v. Harndeti, IS Gr.

An absirai-t may Ix- delined to be a brief statement of all material
deetiR, and facts, necessary to be proved in order to establish a good
titit* in a vondor. For form of a solicitor's abstract, see II. i\: L.
I'orma, No. 1015.

Where all matters essential to a good title are manifest in the
abstract, iind iho vendor is able and willing to verify it, a good title

is nlwiri, ; and a j;ood title is made when the abstract is veritied:
iJi'iiiycr V. Liith'iiii. 14 <ir. IKH). and other casew cited on p. 053.

Where a material document was omitted from the abstract, bu' us
contents suUicieutiy appeared by a document which was abstracted,
the amission was held to be no objection to the abstract: /" re

Ebsvorth if Tidii. 4'J Uh. D. J3.

After tli*> riH'i'ipi of ihe abstract, the purch.iser may deliver obj^-c-

tions to the abstract : e.p., that assuming the ohaiu of title therein
set om to be pioved, it does not shew a good, or any title, in the
ven^Inrs: or that the effect of any instrument is not suffieienUy
abstracted. This class of objections is cmifiued to the sufficiency of
the abstract per se. The objections should be specitie, and poini out
clearly the alleged defect.

As to the determination of questions thus raised, see Rule 7^7.
infra; McMntniH v. Little. .'{ Thy. Ch. '2(\:i After the abstract has
been made perfect, or accepted as sufficient, the next step is its

verification, and any defects in the proofs form the subject of objec-
tions to, or requisitions on, the title, as provided by Rules 7;t9-741.

The purchaser should not deliver objections, and requisitions, on
title, until all objections to the abstract are disposed of. or he wilt
be lield to have waived all objections to the abstract- Mc.Uanu^- v
Little, li Thy. Ch. 'J03.

For form of objections to the abstract. .««> H. & L. Form.-s. No.

736. Tho ^Faster slifiU determine all questiou* upon the

abstract and the siiffiriencv thereof; and. if desired by the

purrha-er. may require the vendor to make the same as per-

fe< 1 n> he can. and if the vendor neglects or refuses to do
so, may permit the purchaser to supply defects therein, at

the ^.^ndor's expense, ron. Rule 109.

Taken from Cliy. O. aWl.

\\ liiTP the objections to the abstract are not removed within
fourte«'ii days after service of the objections, it is not iiecessarv to

obtain any order of reference, in order to obtain the Master's di'Ci-

sion
: but tho vendor, or purchaser, ma.v carry the abstract and obj--^

tittns iutfi the Master's office, and utitain a warrant to consider tlip

abstract.

If th.- Mjister holds tlio abstract to be iusufficieiit. and the vendor
neplects or refuses to supply the defects, the purchaser may be
permitted to do so. ThiK. of course, will not always be in the power
of n I'lircfiR-^r : !-;it where d<-ed^ arc ivgisteret!. the purchaser may
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t,«,iwntlr obtain the necessary information to perfect ili^ al,sti-act B,!!!"

trom the Registry orllice.

A condition of sale tliat "the examination of title is tc, be at tlin

e^Mnse of the purchaser, who is to call for on ,v tho.,.
^'f-

""'

Xrain mj- pMsession and under my control," does not r.'l.«-e the

vendor from delivering an abstract of title, even thonsh »ncli an

abstract be not among the papers in his po>sess...n or c..im.,1: (,.

BmstcoJ <t Warwick, 11! Ont. 488.

The vendor is usually bimnd to verify tbe abstract, by tlie p._oduc- >..;»;.'

ti-ra of all documents abstracted, or by proper secondary evident. ^,_,,„

iierethe non-production of the oriBi..als is snlBc.enlly accmin cd m :

",d bv protlncing affidavits of all tacts nece.sar; to l;e proved m order

?" make out title; see K,,lc 7;«): Rr HalifnT r,.,«l. n.n,hu,tl <- .!

Wmd. TH r.. T. 183; IS'.W. W. X. 174 (10'.

i Bood title is not sbetvn until it is both exhibited by the abstract,;;;;;.;'',

„nd the vendor is able and tviUiUf to verify it;
'•"'%'J- .l^"!'!''"'',

H (Jr. L'd'J; P»iT V. Lmesr,M. 4 Drew. 170; Jur. N. *•««'• I""

V Vd V t>,il„„ 7 lint r'7- •" (• I.. ! '•^''- '.""''»" rf '""'"""'

r<t i. tv. V. o™/;,,;,!: 12 P.li. (-..-l; 0-™/,.„„ v. xicp„.«.. T, ..ir.

4:u.

The omission from the abstract of a docunfMt ";li?-;\<"";'"''

stthicieutly appeare,' l.y a <io™'Bent abstracted, was held tn I,,, no

.lijMtion to the abstract: fie Ehimrih A Jxlll. 4J Cli. LV -.i.

787. Tlie llaster sliall not make a report oa the abstract, *•;;;

but 'hall mark the ohjoctions as allowed or clUailotved. and :;;i;;>';;

tvhen he finds the abstract perfect, or as perfect a- the ven.loro],j,r,

can make it, he shall certify to that effect thereon: and such.ii-aii,

certificate shall be final without filin?, unless appealed from

in the same manner as from a Master's report. Con. Eule

110.

Talien from Chy. (J. o'.*-.

Where the Master made a rcpori on the title, instead ol marl;ii-i=

the objections "allowed.' or "disallowed." the (_'ourt reti^sed i-

''er'abtan appeal front hi. r..,H.,Mn„
f'-'l'^'^'^^T^^'lZur"

the Master, to be dealt with as prov.iled by this fin'c; tncAonoiir ^.

Bullock. 12 Or. 73.

9.53

.\5 to the time for aiipeallii? from a Ma^ev'- i" Huh'

7*>S. After an ab-tract i' confirmed, or i> accepted bTAii;-J^,,

the iHirchaser as snflicient. no objection to the abstract shall
;;;;.»;;

he allotred. Con. Biile 111.
'Ilil;;;;;

Taken from Chy. (1. ^'•'l^'•

The abstract is accepted as sulhcient. if the Ptirchaser dp not

serve anv ohiection i-iihin seven days after its dellver^ ;
h«:, ,i>.

ItT. confirmed, if the Master disallow the ,.l,ie.-t,ons and no appeal

is bad from his liiidins within the time limited by ffn'c ,i,.i-..-.
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789. After acceptance or confirmation of the abstract,

the verification shall he proceerled with, and the vendor shall

with all diligence afford the purchaser all the means of veri-

fication in his power, in the nianner. and according to the

practice usual with conveyancers : and after having done so,

he may ser\-e a notice on the purchaser to make objections

or requisitions, if any, within r days, or that otherwise he

will be deemed to have accepted the title. Con. Rule 112.

Taken from Chy. O. S'M.

VerMcatlan of Ab«tr«ct.—The iiractice of conveyancers is for

the vendor's solicitor to give notice of a time and place (usually his

own office I . where the abstract will be verified. Sometimes the deads,

and evidences of title, are sent to the jiurchaser's solicitor. So far

ns the title deeds are concerned, tlie abstract is verified by the pro-

duction of the originals, or such of tliem as are in the vendor's

possession, and I>y producins certified coi.ies of the deeds, or register-

ed memorials where the originals are not in the vendor's possession.

Sometimes, however, notarial copies are furnished, e.g.. where a deed

covering other lands is in the hands of ac-"^ third party. In verif.v-

ing the abetroct the production of the title ueeds is sufficient proof ot

their due exei-ution. unless evidence is ad-luoed casting doubt u ^u

their authenticity: see Coventry. 41. .\» to how far registered

memorials rre evidence, and as to how far recitals in deeds are

evidence of the facts recited, see U. S. O. c. 134. ss. 'i 3; Sanilen v.

lliilthurg. 1 Ont. ITS: 18 C. L. .1. L'U« ; .Ulan v. lloTavuh. 28 Or.

r&:i: Reg. v. Oulhrie, 41 U. C. Q. B. 148; Canada Permanent Imii«

i Havinag Co. v. Rona, 7 P. R. 7!l; Re Halifax Com!. Banking C'j.

<t H'oo,;. :-!)8. W. X. 174 (Ml : 79 L. T. lS;i: f^- c"es before the

Statute, sec Wixhnrt v. Coot. 15 Gr. 237; (ioagh v. ilcBnde, 1" C.

V. \m: Ke Uiggim. 19 Gr. :ill3; S. C. 4 Chy. Cb. 128: Kutacll v.

t'rascr, 1.") C. P. 375.

Where the vendor relies on a possessory title, the possession must

he proved bv affidavits, and tlie purchaser is cntiti^l to cross-examine

the deponents: Re Uomtead <£ Wanciek. 12 Ont. 488: McliUoxh v.

Rogers. 12 P. R. XHi): aed n'lic as to costs, flame v. Ulalrr. _1 Ont.

375.

The evidence In such a case must not only establish possession for

the reiiuired periwl. but should also negative the existence of ai.,v

fact mentioned in the Statute which would prevent, or stop^ "s

running: Vhapman v. Biinhuru. 3! C. L. J. 103; 13 C. L. T. ot.

Facts necessary to be proved in order to make out the title, c/..

death, intestacy, heirship, etc., are required to be proved by affidavit

;

bur sintutorv declarations of such facts, token on a former devolu-

tion of the title, are usually accepted as evidence, and need not be

corroborated bv affidavits made in the action, liy It. S. O. c. 134. s.

recitals and descriptions of facts, motters. and parties contained in

deeds instruments. Acts -' Parliament, or statutory declarati'nis

twenty veavs old at the (. he contract, shall, unless and except

so tar lis they are provei. inaccurate, be taken to be sufficient

prwf of such facts, matte.s and descriptions; and see Re >''>">"»

A Sicafuton. IB Ont. lili'.l: Re Miirsh i Granville. 24 Ch. D. 11; 48

I,. T. 0-17.
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Where the Utle is a regi»i«ed title, all iu«ti-..nieiits u, thv (Imm Rule 73«.

„t title must be regi»te.e.l, nn.l auy unrejmtered deeds lu the cham ot
, „

Mile mu.t be registered at the eipenie of the vendor; h.U-h,. v ,„,,..

,.nV 137 -'ll C U J. 3«. Where a regi»tere.l d^ed appear, on the

Zt'ract it "is not sollicient verlflcation ol the abstract to .)r'>du.v a

^ml nl',«m4tlv between the same parties as the ref.stei.d deed, but

blarins no certitiu.te ,.f registration, without in some wa.f eMab-

l,'"ins the identitj- of the deed pro<luced with that register,.!: il'-

l„l,j,k V. Ilogera. I'J i". It. 3»'J.

In the absence of any express condition of sa'e to the conti-ary. ;;;l;;^»„,
„^

the vendor is bound to furnish, at his own espeuse, to the PVk'"'«"''„„„w,,..i

MDie^ of all instruments relating to the title which are Jot ot record
; i,,. v„„lor.

ailhailra i Chy. Ch. 111. Ue is also bound to lurnish copies of ai

deeds resistered bv memorial, but it was held not of deetls registered

?n full /r but see W,ni>o„ V. -hm^h. S V. 11. L1« ^
but in a later

™se it' was held by Street. .1., that «»' ;''"•'" ,'» ''T'l .'''^Th'he
m.l deliver to the .uir.lia.ser certuied copies of nil deeds, ot v nich he

,ai,n..t produce the ..risii.nls. whether leftiste.ed in full or not
:

Ifc-

l,<U,.h V. ff.»,x. 1^ P. 1!. oS'J; and see (;../.". ,. 0„M,-,o I«u.

.l««(.c., IB Ont. 259,

Liabil .,

venflor to

lurnish
<luali«Hl t

c'DmiUioii.

The ordinary liability of a vendor t, protluce all necessary evidence

to make out a sood title, and to de.iver on completion the original

(l«eds or copies of such as are not in his •,:""ses»ion. may be

mialified bv special conditions of sale. Where special couoition.<

nic imposed, tbev have to be set out in full in the advertisement
;
see

ff«(e 7"1 Special conditions of this kind should uot l.e uiinecei-ani}

"rn eir as thev are calculated to damp the sale. Ihus where the

Tini.'ji' of 'title was involved in no difficulty a condition of sole that

••
the vendor is not to be bound to ;:ive any evidence of title, or any

title deeds or copies thereof, other than sucli as are in his possession,

or prove any abstract." was held to be very objectionni.le, and on.,

tint should not be sanctioned by the Master, even by consent
;

l/c-

DoiiaW v. Ooriioii, 2 Chy. Ch. I'^i.

lint it seems that even such a condition would not exempt a vendor

from otlierwise showing a good title
:

Canad,,. >'"»'">'<:»' "'"''',"!''

Hacktu V. ll""w. >" «• 3B8; .Uc/«(o«). v. Ungrn. 12 P. K. SSH. 14

Out. P7-. ScciH. where the vendor purports to sell only such title as

he has. but even then, if it can be shewn by the purchaser that the

vendor has no title at all. the contract will not be specihcally

enforced against the purchaser; LesUe v. P,r»/.,u. ,
Gr^4.U; -/ones

V. tofforrf. 3 Ch. P. 7711; Darlington v. H««„lln«. >>"! •.-;^' ^
>;'" 'fT

H,„«c v. i-ococJ-. L. K. 1 Chy. 3711; Hume v. Hcllcg. o De G. & S.

.ill- even where a vendor advertises to sell only siicll title us hec,„„i,v

has. he is bonnd to convey that title free from any subsmmg 'licum- .jMa--

brance- OooW v. Birmiiisftnm. Dudlctj c(- District Il'ialc. .iS L. 1- ;>t)U.^,,„„.|„.,

The Court will not knowingly pass off a bad till", by ilie aid of

special, or misleading conditions; EUe v. tVse, L. U. l-j bq. l.»):

Seton. ."ith ed.. 2!M. 1851.

The vendor is bound to pr.)cnrc the discharge of Crown bonds r,m,„

affeetiuB the land : Re Cltarlc. 4 Chy. Ch. lH. Crown bonds of the li""'!..

Province of Ontario, are no longer a charge on land ot the fbligor.

unless registered against it; 1!. S. O. c. 113; He f, nnkl, ii. ti P. R.

47CI- nor are Crown bonds of the Dominion; r.1 ^ ict. c. -.o lU-i-

The'vendor is also bound to remove certificates of In /.colcn. regis-

fercd .igainst the land: Bnl,i<-r rf Out. /art. Issoc. IP. Dnt. Jf.:).

of

Venilor may

ntwitli-

'landing-

such
anililioni.

5 l-rocv

itU--
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lJet<)s \n

T. * L. Cn

il<rliv.-r

ol.j«-lions.

Ohjcft ions,

aiirt rii)iii-

nitiotm tn

(vhoiii to lie

(Itliverert.
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The veutlor is uot l>ound to give eviaeuce iie«alivi.ia lUe eilneu,.

of arrears o£ tnxf.. or ntliei- imuml>rant.-« :
JAwi^-..i( v. "!'''*." '

Or Sy. Ah to puuishment for concealing mcumbrauo-s. or lai^UM^ ^

oediKree. etc.. utter wiiueu demand of abstract
:
see K. fe. t. u '.i.

rSl iJut be is bound to nave removed from the reg.^ier nr otl.-

wise' nullified, any reyi^tered instrmiu-ui. npiK-anng lu cieaio n,.

aherse inte^W'io tUeSand. even ^^^'-^^^
^^^l^^"^^^'^ "^^C:

to be made by imriies having no mu-ai-eut tale; Aa/er \. Mcf^x j.

10 1'. It. a45.

Q. b. IWJ.

The Canada <-om,.nn.v i» not
'r'":""' "","',.hi- "lU, "J'l""""

covenants for title: see ScurMI v. < "iiodo lo., 1 Lhj. Lb. Ji.

\s «™..i a. tbe vendor's solicitor considers that the veriBcMinn ..1

th; alMract is cotnplete, he should serve notice on the imrchascr t.,

deliver objections, and reiiuisitionB,

The Master has n.. jurisdictiuu to peimi: furtli'T c.lij-ciions ," !

del vered after the tinu- ll.nlted uy this K„lc. but the C<>urt on s..cul

application for tltn. |,.,rpose ma.v pertnit farther objections to l-

delirered- fterJ-r v. I.migk'V. T> I'- « »» And where under t-

condftion, sale, the time for putting in objections ha, eM.m;l

beCethe reference to the .Master takes place no l^"J<" ^^'»""]
can !«. .lelivered in the Mcster's office: Impeiial Bant v. iliUall,. 11

Ont. 4(iT.

T40. U|)on liein? serveil with such notice, the puroha^er.

if di^ati^fieiJ. shall serve his objections or requisitions vnthiii

the time thereby liuiitetl: and the like course shall be t"l-

loweil uiwn such objections or requisitions as is prescribed

bv Rules 735. t3(i. and 737. in relation to tlie abstract. Con.

Rule 113.

Taken from Chy. O. 3'.lo-

RtqnLltioni oa Mid Oblecllon. to Titl..-If the puicha-

:

is dissatisfied with the proofs of title adduced b.v the vendor, he in.w

deliver his oinections and rennisitions within seven days after rec. i.i

of notice so to do. or be will be d.-med to have accepted the «' »:

Rvle T:«) Kor form of objections to and requisitions on title, see

H ic I forms No H>'-.'>. -^s to the construction of condiiions im

the delivery of objections to title in the case of sales out oM'ourt:

see .Vn«o„ V. Amiirm,!!. 22 (Int. ..4'J: -•1 Ont. App. lSi.1
.

2.i S- '

K. 2«i.

Stipulations as to time for delivery of objections to title do ...

prevent obj,<-tion. even after the stipulated time, to an euiiic wii::

of title : Ih.

The existence of an easement undisclosed by the particulars n:i-

held a valiil objection, althoush the property was "^"'''1 •'
'"I'J";'

to anr esistinc public and private rights of way and other righ-

and easements of whatever nature "
: Ucuwood v. }I„Unl,n. 4!> L. I

.

1-.-.S- and a condition prOTidin? that the purchaser was dcmed ..

have purchased with knowledfe of the Qualities and condition of tlv
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„.„.r.
'.-' rr'iuJ" ^^r"^^ «"i:^T''sf

'^'^"*°

notuc; Freer v. Hc««i. * '• •;'„"„„„ .„„ „.liere ihe posseasion

i/';?o"i i-H^wd. before B»xd, C «.t March. «*.

buulen .s on 'He "'
,, „„' „t arm-» leuRth. ni,,l that the latter

lillrai! p..rchE«er to coiDplete: H'iHiam, v. Seo((, 1W«I. A. t. WJ.

'*'A"H^'Jhere litimtion is threatened in reopect of the property.

»*™ ; aK-iSSg^iii-i-S.; ......
„™.=ps«i„n claimx- see Hunt v. Lack, VM\. 1 LU. -iJ. nJ ' * f" ,,„„s,„„..

IlTL l""* n« even thoush there be netua. notio. of the posse^suj
: ,, ,

,

is not rpRistered: R. >-. "• < l-* ' ' •>'
, "''l,'; t,' Krniatru \rl

AS to the elTeot of possesion m oa.ses to ^hcl^
i ,> oHl 681

line, not aiiplv : see Alf.,rn'-!i-(i™eral v. .»c.\uHj/. 11 '-.r. -SI. Ml .

(^„ V CWier. ir. Or. iV.,: «,ul as to what tnay am.nm, to actu»

m ,.„t *o 'ike 1 ea'!' "'It of the protection of The k'fli'lni
nonce Milhcient i" am .i •'-' '_ ' —
,lcf. see Hmc v. Pelcrliii. l.i S-. L. K. Uii.
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iu iu\>»tigaiiu« lilt; title. tU« purcLaaer at a sale by tUe Court, i>

not bounil tu iutiuire luto tUe rt^ularlty of tlie proceedingH in t!

actiou; if the juUtfiuent appears to \m regular ou iu face, he v. ill l>.

protected: ,v/.(iif \. ' nmioid. 4 Out. App. \i'l : liuiiit v. Uubh
.

\'-

(ir. 050; MvLvan v. (Jruiit. 'M Gr. 7U ; but see I'onaterM v. I'tg'j, \.>

i*. U. -54. lie must. liowe\er. ascertain that all proper iiec«wiu>

parties are bouud l».v ibe jmlumeut : Lixlunere v. Bnutvr, *J J. A: W

.

'JUl; t'alvci-t V. Uoiifi-eif. ij Beav. WT ; Wfniie/t v. UamUl, •* Sell. \

Li'f. 577; aiid that the sole was iu accordance with the judjrmyu;

Volcluugh V. tiUtum. !{ Uli. IM ; Tulbott v. .UiM»f((, Ir. L^i. s...

All older of the Onnt i« nut iuvalidaied as uyu'ust a baiiii fidv \-iv.

eliaser under it on tlit? ground of want of jurisdictiou, or of wuut .^i

any ccmcurreUL-*?. eoiweui, uolice, or uenice: see Jud. Act, s. Oii 111'

but nvmhlo. a purcUaaer having notice of the irregularity iu the i.r..

ceediiigs cannot be compelled to rely ou the statutory indeiuaity
;
sf

Life hiteieaU Corp. v. Hund-in-IJund. lHWi, li Vh. 2aO.

Ubere the requiHitious and objectious, or any wf theui. are m
answered, either piiriy may carry m the objections, or ttucU of tli»^iii

,,„ as art- uot auswe:-ed, before the Master, as provided i)y iiuk 73...

and ir*'! lii« deciniou tliereou.

Matttrc Where it is found ilmt the vi-udor lias sold laud which he cuiiiii.

ofrotney- couvey himself, the purcliaser uiiiy rt^cind ; be is uot bound to \\;iii

mifr.nhat jyjj ^^ [( the vendor can procure a conveyance by a third party
"'"'

Re Vookv, 78 L. T. HHJ. KW.

Tliere are aome objectioiw which are not strictly objections to ili'

title, but are considered " matters of conveyance." 'llius, the exwi

auce of oul:itanding incumbrance*, or satislied mortgage*—where tli-

vendor is entitled to r*Mjuire the party appearing eniitU'd thereti'. 1

1

join in the conveyance to the purchaser, or to release or dischurg.

his incumbrance.—are not objections to the title. Hut where tin

vendor is unable to procure such conveyance, or release, such incum-

brances then coiwtitute an objection to ibe title: »ee He Gnul

yorthern Ky. Co. v. liandersou, 25 Ch. D. 78» : 50 L. T. fe7 ; itcL"i>^

v. Malker, ID Out. 101. See also Fry. Sp. Ferf., 2nd ed., sec. 13^'

et $eq., and Martm v. McGee, VJ Onx. "IKJ. and IS Ont. App. 3M

;

Re DeighiOH d- Uarria, IS'JS, 1 Ch. 458; 40 \V. U. ^41.

Where a sale is made subject to a condition that the vendor uuij

rescind the contract in case the purchaser should talie any ohjecti-.n.

or make anv requisition which the vendor should be unable or un

willing to auswer or comply with, such right must be fairly exercised,

uiid 11 vendor will not be allowed to temiwrise «ith the purcbiu^-i

whilst eudeavoriug to effect a sale to some one else : Umith. v. )i a»«ci.

\^'X). 1 Ch. 385; 71 L. T. 814.

Ordinai->ly a purchaser is entitled to a conveyance of the legal

estate, but when the vendor was able to convey a go'>d equitable title,

an objection that the legal esraie was outstanding, delivered after th.-

time limited for delivery of objections bad expired, the objection _wa>

held to be too late: I'mvc-louvg v. WUlmms, llt02. 2 Ch. 517: 87 L.

T. L'tiit.

onrenisai 741. Ill Lfl^c (.f tUe refusoi or neglect of the vendor tn

forerilv' verifv the abstract tn the be^^t of iiis ability, or tn furnish any

M^'t'^'lmv necessary i)roof or aocimients in hi^ power, the blaster may

".^r^hi" aiitimrize tin.' pni-cliaser to do so at the vendor's expense. C'>n.

todow. — - - - -

Huk> 114.

I'liy. U. 31»1.

w
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ColU »t m«f»r««€. >• to TltU.—In "all's by tlu, ('"Un, tile ,aj„

purcba"r 1. mtltled 1« Ui» e-o.t, ..( Il.e Kfer....ce "Uer, Ih^ '"
f

'"•'«•

^;ove. eood. on ground. ui)t upDearmu on lUi- nb.l.uot; fK-W.^ >-,,«„„,

;/LL»r3 V. & B. H-J; and will not be ordered I.. p.iy the vendor .',~';,.;;;„.

™S thoi^«h tbe title U proved according to lUe ab.trait
;

I h-nr v ,.,„,i,i,,

V'Kl- linlees the objeitlons are frivoloua and vexation.; Jlwrin i.

I'Lr 4 .Mad. 4tHl; J'<(t. v. SMlld, 17 Beav. IJl Seton^ jtU ed

1H7^' l-latt V. tfd.varil, UU Or. -W; Hard v. liubi-rliun. 1
Or. 4.;

icnrd V /-oloii, T Ont. 137. A pecial npplicntion l» nei'e.Har.v r.^

on order for »uiU co«t»; fhice,- v. UuKoj). «»/./u.

Though the title be a pomeaaory one, and l.e Urit proved In the

M O a purcha»r umy lie ordered to pay the coat, of tbe referen.-.-

wiiete he haa acted onreanonobly : see Uame v. Slater. -.1 Ont. 0,0.

V curchaMr will be ordered to pay tbe coata of an nn»uoce«ful

application to be relieved from nU purchase :
Oaburiiv v. Otimrnv. IS

w. u. 4ai.

Where a food title cannot be made, the purchaser 1» entitled to a I'nr. l.«-, 1

.

lien on the land sold, for the depo.it aiid cost.; a»rd
];•

«"'"'-''"»
'l',;;.

Gr 142 and where the vendor rescinds under a condition enabling

mil to do so, the ijurcbasiT is entitled to his coats: see liiMOii v.

LoiccH, ISUS. 2 Ch. 2fCi.

74a. The foregoing Rules 735 to Til inclusive, sliall «ai„ 7k.

apply to all cases of reference to the Master as to title, a.-^ tvell jo^jn r._^_

a- tr'i sales by the Court. Con. liule llo. il.'ul'i;""

Tnlien from Cby. O. 3'J7.

748. Purchase money shall not be paid out of Court i'|.ym™i .,1

except upon consent of the purchaser or his solicitor, or upon .;jo.;j> mit

proof being made to the Accoiintan* that tlie purchaser has

received a conveyance or vesting order in respect of the pro-

Ijertv for which'tlie money in question vi\f ))aid into Court.

Keir. See Con. Rule 9U, last part.

This although a new Kii(c really embodies wliot has nlnuys been

the practice in the Accountant's office.

(v) Forech»:iire. Sale mul Htilcmplinii.

744. Upon a reference under a judgment for foreclosure ii,ster in

or sale or redemption of mortgaged property, tlie Master shall ',';;C,::

inquire into and state, whether any per.son, and who. other •'"""

than the plaintiff, has any lien, charge, or incumlirance

upon the laJid and premises embraced in the mortgage seoui--

ity of the plaintiff, subsequent thereto. Con. Rule 134.

Taken from (.'hy. O. 442.

This Rule in its terms applies only to the cn>o ..t movteaires of

lii!iil». but a similar prr«v<Une is tollowed upon :i uiilcniout for the

snle. or foreclosure of chattels.
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V r"Tl° 'plamtii ha. .uu.bt to attack iu th. Ma.«r .
o,h>.. u-

ovir b ... u" h, « l«on allowed to vacate W. ju.Hmrnt ,,..d t..
.

E r :ran.^:.t'Lr?X ^'?rr^
-t" S '

hronc««t see Kule lil'J. "Jid not™.

Tl.e tacumbraucvr. ar.- asciT.a.i.ea by th.. produc-tlo.. of tl.o c«.., .

liitmi mo...icm»U in the loUu.vU.g K.il«.

745. Thf plaintifE shall bring into the M.vster's Olll..

certificates of the Registrar and Sheriff of the (.H.inty whe.vn,

the propertv lies, setting forth all the inc.....! ranees «h.. :i

affect the property in die vrrit or pleadings .entioaed, au.

such other evidence as he may be advise.l. Con. Rule lU

Taken from Cbj. O. 44;J.

The c...-.ilicat« «ho«..d be l.r....i:ht .l«»u f^ ." I'ast, the day «ui
-

quent to the iMue of the writ ... the action.

U i. "Ot nece.™.^ to add ^^V^^l;fr^:^,:;^T^i::^,:: :

\nl' N S W3 "7ll" V. Tkoma., 'IT, lieav. 47; a., order aaj.ns

•^nic^.vho Td'a^.'iircd iuterea« .»«*-'e„J«« Z'^,^^^':.!.
V I'orr 'I r U. "Ill: l'"t see LiiiilMU v. ifio.l o(

. ,
' ",, „

^-
V ™rty'.icquir.uB an IntereK in the subject matter of an ad".

^„v b.°,dle a"a d...lendant oti his o.vn appl.cat.on: 0.6,o..
.

M..1 2 a L. B. -M\ ^ to the doctrin.- ,.f i... i.c'«i<-"». "O" '"'"

\.\K .;.Hi and 8t)ti.

!l..rnr. Certiaoate.—Where the mortgage is of freehold lavK

L"m'Tha™'cr"c^ ""'it th" mortgage., uho h..,l obtained a,. m.^.

S cMn^ ,be mortgage del... but not aV"r.'er .> Pay ov w-;;,;:

j^,^rancer and ought^t ,o_oe =...c . ^-t. -

;,;..{:%. rT.s .vl..ch have i^^-n withdrawn for renewal, th., may
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.rslu'rlB-. liii...l» "illiiu tlllrty day. l.i.„.,liu, >U d«l«
:
«. loriu ol

,u,li • certlUMW. 11. * L. fc.ru... .No. 1111..

I Uf «ltUilrawiil ot a writ tor rwiew.il „ i...t ui; abai,.l..nm.nl o( *,ih.1,...[

t -u... po.iUou it li.1.1 l.nur to it. «,tbarawal r..r r.„.-wa :
«.,»»

L; ",f tbe te.lc. of ,1 /(. /... H .nclu.lv., *. tlml a >vr,t i>..a..d on tl.e

i, 1, ,lay or a a..H.tl> «l,.r... uri tU- HtU day o( :l„. «.me muuth m

rin.1 v,.ar ot il« n.rr..|,. y : liank of IJo.i.n.W v. I .,yl.,r 15 U P.

Tr A 'writ witbdrawu lor reoewal. nri.l not r.-luru,>,i for lltt^ii

la ; therealter. «b«n a year fruia the t™te bad iipir^J, wa. be 4
,,tJ»rth,.l»«. I., bi. r-.l.div..r.-i in .ulll.'l.'i" time; UcrMu v. J/0-

;.,!.!, S^E * .V ;;'«l-. but a writ uot roturiiod to Uib SberlB anul

ui niMith. alter li. renewal -owiOB to nu»takc--wa. Iield to hate

".tT« priority: «« Uime d L«ll.y. Hi 1'. U- 1: a. to the eurrencT

aaJ
"

"val ol' writ, of H. /o.. .see ItuI'- ^l-'. A d.rec.ion l.y .be ei.^u_

Sou .redUor to the Sberlll to itay ,,r..c,edu,g.. i. tantaB.«ut to a

.-.tLdraival .rf the writ, and any .ul.w.inent eiecut.ou then Id the

SherilfV hand., or thereafter. .....! .lunns H"' ,»•»>; ';"",'."«'"
'.'.'f

l,aa.l«. will take priority: Tra.l .t /,oa» Co. v. tu(/,l.rl. l.i t.r. -ll-.

I MH- Tlw fnWor,- Itdicf .1.1. U. S-. (). e. •«• Hi'' M"e-uoli ..1

priority betweeo eiecutlon ereditors is to a largi' exi^iit done away

with : aee I. 3.

KetlMP.-'a C.Plia««te.-Tb,. lleit.«rnr-. ...nili.ate .. uauall, „

,.,ni^ue.l to . t'Htratious ou the p;irtifUinr pareel of laud m.:luded im.

U.e pla..t.e» mortgage. Hut it .» well to bear ... a.,nU that judg-

„,, |,,,. ,1 I
iiv i..Ki,i.'i(ii .iK..iii-c ..

.1.!!. il.ii;:. I. .."I "" I.I" l-iii'i"

..mule with.n the county, or eouutiee. in which the regintrat.on la

,„;„|„. „1,1„„ 1 -uy l.«..l .(..-..iplio..: ».. .1. A. .. -'. >u,h". P

Wlnre the mortgaged prf»l.eny lonsists ..f <luitl.'l». llie lertilitale

ii„. ( l,ok of liu- l.roper County Court should be produced. a» to

.juout IfO'tK'lKe

Rul ±

dlrr.'tioB ti>

Ihi' 4herlff

U) 4t«y iH.

TliBrat..

when
nec.'*H.r>

.

of

sill -

i i^ to the intereet ot the plaintill to take cnr.> th.it all pereon".

h.iiinB aJiy claim as 8ul>»e.|Uent lucuuibtamen.. are ...nde parties;

Lthe ..mi»i... > ke lUMu p.,rt„.^ „l tl:e pn.l*r t,.:..., ma, le^ o

,1,1L ulty in tarrying .JUt any sul)«e<iuent sale which may be had m
ilie action : mill possibly renili'r 111...1I..T iii.tioii i.eiessary.

74«. ;'hc MiisUT shall direct all such iiersons a.- :ipptar ii«,ter i-

to havf any lien, charge or incumbrance upon the property ^xa.

m qufBtion, subseciuent to the mortgage iu question, to lie

mude parties to tlie action, and to be sonod witli a notice

iicconling to Fonu No.

I.ikim from Chy. O. 444.

for Form No. 7T. see II. 4i 1-. I'oii.L-. N". HV.,

\Miere it is doubtful whether penxms. appearing to \ii\-: claims. ltjt..»".

have ai.y valid right, the queation should not be determined agaiMtj;;;^

then: in their absence, but they should bo added as parties, and an clnmH a|,

oipoituuiry given them to maintain their claims: Cmuil.i y„i,id«.i jKudoubt-

Ircdit Co. V. UcAUistcr. it <Jr. .'.93. Persons whose claims, it any.,; .^^

wo'iid be prior to tb.^ pb'intift'.s shi."jld be made parries to the writ. j^. ....i,

J. 1.-1)1

Con. Kiile l-i6.
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|( .n» rellrf !• clulmul .««ln.t them, and ii.it iljc«l lu iL

M..t.rV oIBm: Ote.. v. fV.Uelw,, lU Or. 4."; I.«llt v. i,„,iji/„„.,

l»ni .ub.«4iieDt lo Ui. Iilmlntlff, iboald !» .iWjd undfr tU^ JOIr

ond not nxd. i.»rtl«i b, Ib« writ : Jackmn v. i/omi»o«J. N 1 11

157 I'lider Ili« former ilechanicn' Lirn Act nil eiecntlon or.JiMr

who..' writ «H. ipUi-xl in tlie Hh.TlIf, li.ud. nulnwiui'iil li. tl,.

reilnlrotlon .i( a ui«-hunic'ii Hen, but prior to the in«lilutini, „i

an action to .ntor« ... wn. a .nb.«,i..nt
"V:""'"""™'' "i"'""'.'

'"

n,ad. a party to tb. .u'ti.m to ...for... lljj hen m
Jj
M"^'

" ;'".':;

notwitb.tii.ulin, tb. '."J day. I...ut«l W K- > O-
JS^J:

"^^ l-i
V; '.,

~-

had e.plred: C'ule v. Uall. IJ I'. H. .|M. ulbrmrd 1 y C. A.. 1, I K

ll»); but under the priwul J;i.|./.u«m« Lmn .1.1 ( H. N I'- ' > > '

would ..«B tl.,.t .u.-b an ei..,-.i1i.m ..-red.lor rilould I- nind.- «L

r.rlii..al party. A iTedil..r o( « uiortnage.' who ba. ob.al.,...l iii,

at.achl,.« or,l..r .,Bn.n.t U... «....««,. .1*1, but who h». ""t "b.:..n..,

"n ..nlw to pay over, i« urn ™„ „„-ui..brano.r w. h... tbe mea.,., >r ..:

Vl?,- ««;. f.-<,.tie <. f.»". »1 Or- -»» >•"""" '• » •'""'' '•""""''

.TPrtilor .it the mortiiaitor. nor has he any right of redemption; .\ ......

V llli-..i.» n Dnt. -JTJ; and where a l.nant lU .omnu.n mortgaiii's In,

.hare, hlii lo-l.nant. have no ciuity to r.<l.'.:ni that .b»te: lb.

\\li.-ru a .ubwquent morttingee i- .l.'a.l hi. real repre.e..tain...

,ho„ld n..t be made parties, it i. "'">"-""??'•>;,<» 'iLtl r's,",!'^
re|.re.ematlve.: llMlta v. U.».dai/. 4 IJ..*- ,", -f ,.o ',"^1

>

1 Chy Cb. 74; (ir,».,).unv r. l-ork,. II U. C 1.. J. UJ; ia»r.;." >.

Or m: Koiiini..» v. (l.i/.;.». U Gr. 57'J; and ..-e now H. >. I). .-. 1..

.. ;i 4 And wh.T.' a .imrtKnge I. taken in th.. name of one p;.rii..;

to ,<^ure u partner.b.p debt, it is not neee.Mry to add the renl. ..:

M..r-..nnl repr,..entat.ve« of a .l.w,i«-d partner in an action by t-

'i.ivi.mg partner to enforce tl.e .ecurity : Stethent v. Simp»'... 1.

(ir. 41.ia.

r.. an action for wie or foreclom.re l.y .i m..rtg..g.>' ..f ;. li.M -

comp,.ny, who-- ,„.,r.gnge ever, .p...'..- l''"!"'-"';, J; ';";'';'
'i','

:''';,

.ecu.ed bv a «nl»e<juenLJ!!!!rlJ£!!i<' C";.>t.tutii.B a ttontmg ».K-uriT .,,;

nTTtbe properTy and u.idertaklng of tbe c.)mpany, ai.. iii.>l.cr p..- >-.

and even though their dehentiire. ,.re "»' ''"'•
•'''^J„,»';™ ''.'"V'

under Itulf 74.1; ir..».icc v. lAerthid. 18U9. 1 Ch. 891: 811 L. 1. .—

S.iliwuent Incumbrancer, should not b,. made .l.fendnnts by wr;t.

e>,^irrrMrS?tiHK^o enforce an annuitj: .Vcl..„. v. to.*ron<. 1.. 1,

U. 7.i.

Wh.re a p.-r-nn is entitl.-d to rlRhtj;_ijLt_wo_different_capacmes. •:

l,e 1,. ,nade I party to a., a.-t.ou ^TSTnctly as retards hi. r.gSt w n

cinaci vV he n,..v ,m, be lx.un.1 as to b;. rifhts In the «her cap...;t)

cr^ f.er"'..n:n;S7VdTf;^TS;r..t as a judgment creditor, was he. .•

to be bound i.. his cb;tracter of n.ortgapee ; [ root. v. Hotl...-

Gr. 340.
. ,

Where an es..cuti.>n_credltar .s made .. party m the Masters oin

s a subBeou.mTHfilmlirincer, si'rvice of tbe notice (torn. ... m
Ms ,nM.rr ... the a.tlon .n which the ejecuti.in was recovered .-

suthci.'nt- see Kuk- 31V.'. « here it is brouBht to the n..tlce ., Ii.

MMer b„t tli,.re are parties l:,.ving ,ub?e.jnent u.ire|,stere. chli!^

against the lati.ls. they shonl.l 1..- niade p.rt,..s in his olhc-e ; < «,.a.l...»

A mortgagors tenant r.,r .vears i- .-ntiti.-d to red-m . th.- n,jrl-

gagee-re t isê to concTi> i ,
.be lease; t^ru v. /

.....cr. ja "-h. U^'"

W 1. T. ''8; anil shoul.l lie added as a party; an.l »«- Anders.,,. >.
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vi««u.-» 15 Out. StKl; >"" ''• W""' '" '"" " «"l»"l"<'i>t inruuiHulM

f'tir^r inll o.ul...t iH. tdrtwl II. th. M».l«'. ..lU-. ». .u.-l.
:
U.> 147. TM,

L„v»(i" > MKicirt. 1 O. L. K. ayj; bui ».« K.lr l'.« .

ituffhti

dit«

Mfrvirt

', „( ih. n.-tlo. (furni .No. T7I not u«.r,-ly (ru>u il.e J..i. ..r II.

JiliilMij V. tomj<lrll. 1 lliy. Cb. HJ.

747. Ally iiarty nerved willi a Qoticu uii'Iit lliilu 74(1 may

jpplv to Iht Court" nl anv time within U iluv, from tlif .iat.-

otiiu- «erv-iie. to .li^lu.rgis add to, vnr>-. or -w a-idutlie

jmlgmeiit or onler iimking liim a iiarly. ( "ii. Itiili- I-'..( ua. Itii

U'linrp a I'liny uiMi.l l>y tljo Muhut, claiuw lu !'•• pii

lilT. lit' i*lii>llli

l.iuitMi/ I'ai"

In .l/olllvi.miTI/ >. .SAi/rlM. \i Chj. 111. ll'.l

Bii i.ril.T ucMiiii: :i imrly, ii;ii.i-.ir« lo liiwi- l.vo

IjiTii- and 111 MfUvnald v. It<jtt^t:r>, V) Or. «.'.

on on nlip™! Ii'™ tli'' MmUT* r.-imrt
:
and in

Cli. ml. «» applaatlan wa» iiiaili; oi tin- .M

t'l lUi^ plaiii-

luovtf to liliM'harBc tlip Ma»i«T'n or.U'r
;

\JiUfiui/'iil v.

jjili. (... 10 P. 11. i47; -'" <• 1- J. i:i;i.

111*. motUiii t'l lii-cliurKe M.'ii'ii

'II 1'ntt.rtiiiiieJ 111 Cliiiiu- 'ii* ''»'

[tit> nufstluu niiK rnNed^l^u'iIai

;Wint V. hi , ;i eiiy.,.,M I

KT hllu-'ll. I" i!.-<'liiii"l-'«''''*i"

bi"' uriU'roiliiiViiT 11 party anUor Uule ImII. on ground. (liKlo.«.'J suljw

nni'nt lo 111*' iiiiikillg of llif onli'l.

WliiTe 111" party a.M.il. .l..-ir.'- t'> mov- to vary, of «« ii-i'l.' 'I; ' ";'" "

.urtiraii'n'. the motion niu.t bf uiaile to tlie Court at Its viwk\y
^;^;;^^\

.lilinf. anJ tb" motion niii«t lio returnable witliin tbe tourlwn ilayni,, ,„»

rri.111 fervK-e ut the notice on tbe parly moving; J/lHir v. Kruitii. ili. v.

l».rore iTouiltool. V.C., -J^i'd Noiemb..r. IMW; » ni/hl v. Wrtgkl.

\,.t.„v r.liik.- V.r.. -Jlth .Miinii. ISSl; ami «-',. .U. /,'i.,../ v. ;;«/.', .1

lliy. 111. mi: llarrU v. .l/.|/c.». HI <lr. IIT: ./clit..i,u v. Uarjiio r. 'J

riiy. Vh. asTi.

Wlierp the fourteen days i» suffered ii, elapfie. before the motion liLei.t

i„-„l,' ri'liinial.le to disi'liariie ih" "fder. „r M \.ir.i. or -"1 ii.^nl". ''"
;';;.',.'„

luasiu.nt. the party addwl iiiu»t limt ..l.taill leai" t.. lii.ne. l„.|.'r,' lie

1111 uiove til vary, or set iiMd-. the judinnent. or set aside the order

,i',„;i„L. hiiii ii> a Tiarlv; l,'.,i v. sf.,„l ir. Gr. i:;T
;

.l/<;(i..» i.

H.iirlT :i I'hy. 111. <Ki. 'fliis leave, in .1 piui.er i iiie. niu.i 1 Iitiiiiied

..II iiini;,,!! in Clinnibers. lait wliere llie ariplieaut fall-.! t.. .'-hoiv a

pMu.ii lack- riL^e. have was ri'fused ; lli,x v. /lri./.;ii.iiB, v. 1'. K. :;.'.-l-

i <„l uent iueuiilliiaia.i' is not eiililliit to have the judBiaeut

1 ~>i as to re<ioire the plaiiiilll I • liiiin: ln'loi" the Court parties

' be ineumbraiver is
Uie imryoses of elVeelualilii: ell.

.!.iiil".h his reiiK'ily Is to it'i

11 obtain -suih relief lliitl„rl,

which

, ,'("'. '/•"'
pro .ri on

r^.J. IT

s own
1'. K.

74»* Till, ^^.^stl'r. liofore lie proceeds to hear mid deter-
;;;;;;:;.;

ii.mc. sliall require an uppointment aceordinfr to Form 1^0.1;:;^",^';,

TS. to til. served upon ::11 persons made ]>firties liefore thei..iiitit

judgment or order, dm. Hide 128.

liikeu from Chy. Ord. llo.

For Form No. 7S, see II. \ I.. I'orms, No. '-'^'I.
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to notice
of procetfd-

iujic in M.O.

f,r» , ,:, (,x ll,.(«;i V Uourla: lb. lUj; iiaic/cini v. Jamil. II.

-;?""fK ^ A 2.iu I'^-o-i-.
" •""™<*. « «r. a«; but «» i:«.-

v /,'„:« :! Ur. 1«1. 1" murtBage case, it WM customary to noti v •.

oub ™l> U„e„t mcumbrancer. who were P>"^U« to the b ..

10 F K. ^-IT; 11 »CK r. LeJwrd. lli. IS-

Uuder the new practice there ,» now
i;'

;"1^™'™^
P'-';;;X'i''* J,,'

-?^;-|^th^u^"^;:'.:^J£^
otliprwisf provided b> taese nim«

• wu/»- ,iii,

required to be nerved "in the uUife wnere in» i»rnt,^u

fonducted."

' T4«. \V1iere a wrsoE who ha.-^ l.een .luly -.-rve,! with
'

"„„„"K' notice im<lor Rule T4<: "r with .n appoint.nc.t un.ler HhI.'

S'ert'Slfb. -4.>. neglects to attend at tlie tin.e ai mtcl the Ma.t.-

.hall treat such non-attendance as a disclaimer by the re.--'

.„ makinu' detaulf, and any claim o>: mkIi [lerson shall

-

therel.v foreclosed, unless otherwise ordered upon npplu.i-

tion duly made for that purimse. Con. Hule ViJ.

lalicu from Chy. O. 447.

.Notwithstaorting that a ,ub«H,uent
'''-•7>;'X";/i;;.,^°;^ p,r

cl„.e.l under .h.. HuO: he may in
'"J^'^-itZ't^ tie ha.

his claim. Applications for 1™\''J-" "^^
fno rep" has been ma.i.v

..xpired nuist be obtained from the -y""^'- ''"'
'X,n ia Chamhor-,

wouM ni'l"" to .t«
""'"Vrj ,„„rt- was given on the terms of P-'

li.rhe, V Wehb
'^"**;'\''"uem incumbrancer, who had dulv

poninB Ihe "W ™" '°,^ ™„,Tv .» ».o«.. » Beav. WS :
Hull :

';'r„t.lril "inr: N"'s'"l5r° t'a,,,ero^^Vo^^««j^^^

before tht- Master in Ordinary.

I'artii

(^^»^.los*ri

Application

to IIIBUIIJ-

lir»ijcer to

hu let in to

(>ro»e »(ttr

mrt. closure.

•Ill The Qitvfn r.itil K'Unintj ''o.

-j^jj \lj,v. iHJTf. the lenrnrd Mii^tcr

fii«c?«s"untn his n>i>Mrt w»J' lilwl.

I
of opinion that he was c>-
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,
Cciu

h,, wa. alternards let m »!»' 'epor i-

^,,„,„liaatmc tbem:

,1 claim on nuotlier mortBiiB" >""' "

!. ,-i,i,es. 51 L. T. 5'J.

ffna m„.„ -,11 partio- have been duly ..rved, the Master m-<;."

.Jr"k^ .r.^l.at . auu .0 the plaiutiit, and to ;;.....

h oher i^unil,, u.er. (,f any), for pnncipal money and „.„..,„.

, f ,^1 Hx Iheir eo t.. and settle theii- priorities, and

'n'^ ml an. hue, or times and places, for payment
appoint a tmit' diiu iu.u«-. v^i

, r^ „ w..io I'iO

aceordius to th... laa.tiee nf ihe Court. Con. Ride 130.

,„) Where iiM.iu.v.- are hy any judgment, order or report

,11 «.ed to he paid'tor the purpose of redemption or any like

,,„ Monev. so pakl into Court shall be paid out together

wi rnv nterest' accrued thereon, to the party for wVom

ifsll .as hy the iudgment, order or report direced^

1,0 ..lid into Court, without order upon proluetmn to tne

Acdtant of the consent of the party hy ;vl™n the money

wa. paid in-o Court, duly verihe.!. or ot In, »oUcitor but

,„l,erivise as the Court or .Iml-v may oiMer. U.Ue 1 .'o3, l^

•lune, 1901.

•Ihc tirst piirnBraph is taten from Ch.v. O. 44S.

The «con.l paragraph ,, aew, an. V^;;:^^Z^^'X\::^^-''u

- - M i» 111., ihit-v of tlie Masier. lutore priK*eed- prool or

Z :'l„":reen.Ulea'.o notice*^ All sub^c^ueM |.uan..«n«r

T.Mn. Aocoant.-'rhc prodncflon orf th,- mortgage and alto .utT.k:

„f the ^fumbrou .'. I"'"lna his claim is ,,n,«,l f,i,„- suffi<-lont P-,'" ',,
,

of the "'™'"''""'
' ,'. ,, ,, 7-,, ,|,p nfflrtavit ot an assiRiiee .s P''»

''

!?r, 4il"l ™,."»ot V. fc-.!/. .-. Gr. 5111 •, Hancock .i;nu,.<. 10 Or.
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Rait T60. -i^' Warren v. Taylor, i) Gr. 5U; be need not go into evidenci' t*

prove that the amount is unpaid : Alarkle v. I{o»t, 13 P. R. 135 ; wL.-ie

daiiiwiit " ^^® ^'" ""^^ '"''' f'O'^t^sso, the mortgagee was bound to state tti-

amount actually udvamed: :<ltiling v. liiO-y, t> Ur. i(13 ; and ill evii-^

case it is competent for the parties, if the mortgage has not h<—ii

made for the purpose apparent on the face of it, to shew in tli"

Master's ottioe, the real purpose for which it was executed: lb.; fta-i
V. Lockwood, 1 Gr. 547; Brownlee v. Vuiiningliam, 13 Gr. 580; Morri-
ton V. Habinton. 1\) Gr. 4!S'>: or for which it is held as security:
Irtglit V. OUchrtut, 10 Gr. 301; Alclntyre v. Thompton, 6 Ont. 7lu

;

lit C. L. J. o'j;;. But to reduce the amount below the amount *>[•

patently secured, the evidence must be dear: t'raaer v. Locie, lU (.ir.

J07.

Where the claim is brought in, in the name of the Accountant oi

the Court, his certiticate uf the amount appearing due by his book'-,

and that he ha.s not been in possession, is tsulficieni pyUnd facie e\ •

dence of hia claim : Uolmested v. Vanderbogart, V.} C. L. J. UT

,

this was a decision of the Chancellor and Froudfoot. J., on the matt* r

being submitted to them.

Where a mcnrtgagor had received only a part of the mortgage moner.
but gave a receipt for the full amount, and the mortgagee there-
upon, and before any payment had fallen due under the mortgag<-,
nssitriied it to ji tliiid prr-vnu who look it Ooin'i fide without noiit

rhiU the fiiil aiU'Hint has not l)*'«'n advimit-d. it was ht'ld tli-

tile niorrgjiji.n- fould unt. n-i n^'ainsr ilie as.-ii{:iiep. di'^itnti- ih-.n ih.-

moitgage was security for the amount it purported to secure, and i r

which he had given the receipt: Btckerlon v. Walker. 31 Ch. D. 151 :

53 L. T. 731. But the usual rule is that an assignee of a mortga;;i'
takf-s it subject to the actuai state of accounts between the mortgap-c
and mortgagor, and cannot, even when the mortgage contains a fornj il

re<'ripc for the whole amount purported to be secured thereby, reov-T
more than has been actually advanced: Mauley v. London Loan I'-..

'Si <.»nt. App. 139 ; L'ti S. <J. K. 443.

An assignee, moreover, is not entitled to enforce a covenant which
his assignor could not bavi' enforced, thus, where a trustee by mistak-
executed a mortgage containing a covenant for payment personally
of the niortgape debt, there being no consideration therefor, it was
helu that the assignee, though a purchaser for value without notic.
could not enfone it; Fatternon v, McLean, 21 Ont. 'J21.

Cill-iu-rai Collateral advantages stipulated for by a mortgagee over and above
•dvanttfeB his principal and inipre.st. c.y., a bonus, cannot lip recoverrd

Jamea v. Kerr, 40 Ch. D. 44i>: UO L. T. '21'2: Bradley v. Vafritt, 1903.
A. C. 2."3: 8S L. T. *kJ3. ovfrruling SV/«»ej/ v. ^\'[hl(. 1890. 2 CIi.

474 : SO L. T. 1&4 : 81 L. T. 3U3 ; see Rice v. Xoakes. IIXX), 1 Ch. 213 :

2Ch. 445: 19<r.', A. C. 24: 81 L. T. 48L' : 8*! L. T. 62; nor costs not
connected with the loan transaction: Field v. Hopkins, 02 L. T. 1"2.

And where a mortgagee stipulates for a life insurance as collaterni
security for the loa". and for the premiums being paid by or charfr-'-i

against the mortgagor, the representatives of the mortgagor are
entitled to have the insurance applied to the payment of the d(bt.
and are entitled to any surplus, notwithstanding any stipulatinn in the
mortgage to the contrary: Salt v, .\orth*inipion, 1H92, A. C. 1; 76
L. T. 7ti5. A stipulation That the inortgaRor should buy good-* from
the mortgagto vas upheld: Biggx v. lloddi'iott. IHUV. 2"ch. 307; 79
L. T. 201

;
but such a stipulation (if valid I is only enforcf-ahie during

the currency of the mortgau'e: sec iifce v, yotik"/!. sitprn ; but since
Bradley v. Carritt. ^upra. tli*' authority nf li'tfi'^ v. ff' •I'li'nt' \von)d
seem (0 he lionbtfui.

ftipulkted

mortKkgee.
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A„ option .0 the mo,tB».ee to V^''^r^":^Mfo%1rZ"^"'""°'

Co V. Samuel, ilMH;. - ^o. ii-'. '^' ••• ^-

U« a ,ub.eau.nt .grooment i;v'»B*e mortgagee a co>|atera..d.

- «F a hniiiiififf i^ociPiv had givpn tbe society n ^cioumtby
Where the secretary o£ » t^""'™'

'"'JJ,,,,
"., S „,,d otter money. ,„„„.««'

mortgage to secure a loan P«»°'= "»
'"J'",™e,v.. it was held that

becoming due f™">, '"^
"""^f^,'^, IrJgagfa i-curity tor money,

the mortgagee, could not
f
»''' '°^ "°^ ,«7j,„ t„ 1,„,1 aligned the

embezzled from them by «'";„'"°"l;"^"' ""
«„,•,„, v. *',,«<ierto»(l.

equity of redemption, a. against the n.signie
.

BfU,

-i'^m/i,! V Jiicf 41 Ih. V. 57:!, in appeal, 4J (. h. n. l.".

'°"t:.rm;.,,a..o,.d^th.the.o.a,a^u^

i?ri?^?^r^^^iSi:^rL-^^.:;r;fcL^;i;?i^

,ny arge '™V?„1k4V.s amended in ls;» Hy limiting the prin-

:t;-^«et,rre*^'er:b,;Zteunder^.^*e, amount of the pen-

•t.it.'d ncconnt set up in the pl"ailiis>. .iini.m,ii ii „,g„i„i«.r

"^''^n'r'n i^S'ili "eoun, „n.ler the u„u„ judgment in a

m:^;^,^"aS;n f "V^^r foreelo.,^. eanno, ,.o int. „uy nue-™

affecting the validity - f the !;l"J''t',- -,,""'"1'
,.,. ,!.-.•• IV.Vr,, v. M-

Paper Milh <-o.. 1" IV. « -< ^ 7 V /, Z,' rf i,;,' R , r.,.. IS, C. R.

out moving i'snjr^t t!i.^ i.'ie.ivni

H. ZJfi.

;,;
,
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ftcoount
when
equity of

rratrnptlon
divided.

Conaolida-
tioB of

mortifigH.

BultTM. Ah to tUe proper method uE taking ttie uccuuin, wUere the mortgairoi
has sold the tniuitj of redemption iii part of the mortgaged land?-, iimi

has agreed tu iDdeiuutt'y the grantee agaiust the mortgage: »e<.- I'<i

kw$ V. Vanderlii. \\ Gr. -ihS.

Conaolidatl^u of HoriK»ce«.—Subject wttr alia to the cxi')>i>-

tions hereufier mentioned, a mortgagee has a right, in actions lor

li.Iemptiou. or foreL-losure, to coD«oiidate all mortj^apes held by liiiu.

aud made by the same iii'irigagur. «o as ti> prevent the mortgagor or
eubsequent incumbrancers from rfdeeminj: one or more without re-

deeming all: Watit v. tiunua, 1 i), M, &. G. 240; Hvlhy v. I'umlrvi. 1

J. & U. ;;:i);: 3 Ue G. V, & J. SDi; JohmtuH \. Hciti, l.*y Gr. 2;MJ: ...v. h

though tliey wfre oriyinaily made in favour of different mortgayfi-s

:

fUiige V. Vair. IHlt.'., 1 Ch. :»! ; H. L'.. ««/< »««(., i'ledge v. n /iKt-.

ISOtJ, A. C. 1S7 ; 7-1 t* T. 1123, and though the securities aro erf

difiVreut nnrurps. or the mortgaKf'c is a legal uiortgagee in one >. cn-
rity and a derivative moreRapee in anotluT : Silvfrt/iorn v. (iUt::vhruuk.
an Ont. 4iiy. A subsequent incumbrancer added in tht- Masters
oJiL-e has the same right: Menitt v. t^teiihinnnn. 7 Gr, liJ : Itong v.

Htvi-vnii'.ii. 7 I'. It. !•_»»;. r.iit the rielit to consolidate cannot he
enforced against a subsequent registered purchaser or incumbranwr
without actual notice; Bruttcr v. <;i„tida I'lrmauviit IhiiUiug Socirt-:.
24 ^i: W.*: ./ohnHton v. Ket -Jtf Gr. '_>9<i : .Vnii^/i v. .Vmit/i. IS Ont.
2^5: MiHer v, Browm, 3 Ont. 210. Nor can it be enforn-d. where
prior to the creation of the swtnid mortgage, the mortgagor had as-
signed, or morteaged, his equity of refiemptiou in the first mortcaL'i'.
06 against such assignee or mortgagee: Jfitninga v. fordau. (J App.
Ca«. H'.W: 4.''. I>. T. .">.m:h : Uarter v. Voirmaii. 19 Ch, D. G3() : 4t; L. 1.

154; and see Jiaker v. Grav. 1 Ch. 1), 4JH : no-r wliere, though the
second mortgage was created I'fforc the a»sii:nment of tht- equity ot

redemption, it does not becume united in the same hand with Mt.-

first until after ilw» asxignment of the equity of redemption in thi'

hrst mortgage: Minter v. farr, 3»i*4, 2 Ch. 321: 71 L. l\ 526; ti'-r

where one of the mortgaged estates has loji^efi to t>si.-;t. r.y„ when'
it was a leasehold, or life estate: ffc Itaffuitl. "j pnrte II illUnna. 44 L.
'J'. 4 ; ,"»(l L. ,1. Chy. 1H7 ; nor can a mnrtgape of realty be consolidated
with a mortgage of chattels so as to thnvw the debt secured by thi-

realty, on the chnttels : rhPntrorth v. Hunt. 5 C. F. D. 200; 42
L. T. 774 :

4'.t L. J. C I*. 507 : nor can it be allowed in favour of thp
rlaintifl in an action for foreclosure, where one of the mortgages
is not in default : Cumuiiux v. t'lctcher. 42 L. T, t*5H : -i',^ L. .1. Cby.
117, ."IJ3: Tin? Sc<jtthh:lmi',ican I. Co. v. T<iinaiit. 10 Ont. 2H;{. .N.n
can a mortgage held by a sole mortgagee b<' consnlidntHl with one
held hy him jointly with a third pfn^on : ifilfj, v. Hnll. 7!i L. T. 244.
'I'hp right, to consolidate, exiept by esprf-s aeroeni»'nt. is now abi-I-

ished in England by the Conveyancing Att. ISSl (44 ii 4,~i Vict. . 41

1

s. 17.

(Vinsolidation is only allowed ,is .i condition of granting the owner
of the (vjoity of rodi'mptJon I'qnjmhle relief, on the principle tb:ir
• he who seeks equity must do equity." but it cannot Im iiiij...sn,| :>-

a coiul't-m n( ,i:r:" ii -
. ,,,, wli-i -n r-sp-.-i of ;i locr\\ i-laim on hi-

part: Rr t iiinn Assoc. C'>.. 23 Ont. 627. per Ferguson. J.

As to whether a mortangee is entitled to consolidate mortgages as
again.'-t: surety: see .Mrhohin v, HvUm. 11>«H. 1 t'h. 1»2.

Where the right to consolidate mortgages on difFeieur pr-ji-rt -

has OJU-" .', .
, .i.-|.Mi.',l l,v ;iii\ •<nl>r..-.iiiem transfer of

the PLjiiity of redemption in the different properties to other parties.
.ind rh.- right x<j consoiidare arises. nut« ithflnndiug (iiai the murt-
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..,» which it U >ou«bt l» cou»..Udate. were .lot >imwi iu till., with BaK 7«0.

Se^Xage "oMht to be redeemed until Btt« the assignuunt oi

t, Su ty of redemption in the latter mortage to the person ,e.k ng

redeem-. I'Mgc v. Crr, ISl^o 1 Ch 51; .1 L. ...W. S. t.. .-6

nom.. PWl/e v. U'Aile, IbWi, A. O. Ih. ; .4 L. I. J-i.

Where an In.endmB pur,:ha»er of the eiolt, of '''''•"l;';™ ';''l"'J««r,t'""

„f the mongagee the amount due on a prior mortgag-. and also state. ^„J ^^

?LTuroo«" for whifh the inquiry 1. made, nnd the mortgage., neelect* ,„„,„„.

,S no"r^h.m of the claim to consolidate the si^cnrit, wnl, another «.l.a.t..,«.

L mortgage, ia deprived ot the right of consolid„„.,n u» aga.nj .nnb

'
- ll!ii So alw the Mtignee ot two mortgages cannot consol.dm;'

them n'his assignor was precluded troni so doini!
:

Ihrd v. IV.M". -i..

Ch. V. 215.

See further as to the lonsolldation of morigages. 1(11 L. T. -Ml.

Tac'ilnB.-Ta.kiiiB a M,l«.qu..nl to ;, |.,ior ioci '',•'";,'•"''":'"
IS'l'to...

cut out an intervening registerod incumbrance, can no hinger be done
,

«, as to defeat the proTislons of Tke Unii'tri/ Set U. !». O. c.Uli. s. uArf t„

^sfand to tbie exU tacking i. abolished. »"',""« "7/"'' ^."^^ llS^"""

insiaiicea in which claims not seinired by the mortgage may be tncked

thereto as a condition of redemption.

The mortgagee cannot tack to his mortgage debt u simple io:.t,'itct

debt due from the luoilauitor : Invnmn v. *'ro»lenac. .1 Ur. IV,.

cTLTn iia.lt of Co,„„,frce v. forta, 10 P. K. 442
;
but he .nay

as against his representatives, in case of hi. death; and he ma^ k-b

all prior charges or ineumb. a..c™ paid off by h..i. : .< ".,( jt i-o.i o-

V r»I*lcrf 14 Uf. 4111; Ttltir v. SI. -Iiilin. Ill Gr. »..
;
»c"« i. «<

rrl," !t Loo„ Co., 9 Out. 170 ; -JO C. U J. 407; an.l he is entitled ."

claim as against subsequent incumbrancers, or the mortgagor, the

full amount due thereon, no matter how ad»antai:eous the_ terms "U

which be may have acquired them; H oUm* T. Jfc/lcltar. ,
Or. 5SI,.

bobmn V. Land. S Ha. 21tf.

The mortKU^ee is also entitled to tack to bis mongat-e debt, any Ta.kM.i:

costs occasional by part of the mortgaged '-">'%>'™8 "';.V'P"»,%
under any statute: Ret-, v. The Mclr„,iohta« Hoard ot Itort... 14 Cb.

"..372 ; 42 U T. USo ; 40 L. J. Ch. Ii2(l ; and also any costs itHnrred in

li.o.eit'i.ij:. or onileavoili'inE to .ei.lize. hi.s !..<. irily :
II .»,(.< \. .>.»".'.

7 Cli 1.. IMS; ai.d >n' Huh '.I'... note p. s;i2; iii.cl ..<•;-'; ' '
"

abortive sale; Forrrr v. Laccv. 31 Ch. l>. 42; oO L. 1 1-' ;!"_";;»'

the costs of unsuccessful proceedings undertaken without the on-

curreucs. of the mortgagor: Hell, v. The Tn.l A Loan < «• •";;™ •

nor costs of proceedings for sale which he has taken but abandoned

.

Midilclun v. KroH, S O. L. U. 20.

MePBer.—Where u:i imumlir.iuoer obtains a release of the equity >',;;'«'.;;„",,

of redemption, a .,ueslio.i whetlie.- his incumbrance is n.erg..d arises.
i.„„.„,;„„

This is a question of intention, and where it is obviously not

for his benelit. the Court will not presume any such ..iteni ion
:
Itaii

v UcO«r«<r» •'2 (!:. loli ; -VortA of Xcallaiid MortiliifK' (.""U"'nil v.

oV™ »1 O. 1'. 3411; KHfef V. J<,yne. 11 Gr. 412; Hoa«rr v. a..-

rfiM.n 27 Gr. 477: Mnt-donM v. Bulliiaiit. 10 Ont. App. ;>»2
:
and see

AddWi V. Anselt. r. Ch. «34; BcH v. Su«dcrla»d Mdi,'!,
•^^";''.f

-j'

Ch U (ilS- 4» 1. T. .".55; Re fridc. scliuekcll v. Voliult. ISIl. - en.

rd- 84 L.' T. 7I1.H; Thorne v. Cn.m, 1805, A. C. 11; Li<i<i<d<iU'>n

Estate, Co. t. Villnughhi,. 1>m. 1 Ch. 726: 74 L. T. 22J-
;

18,IS. A.

<•- :!21; 7» L. T. H2«.
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ImproTementi.—Where a iiale of the iDorrgagfd property under

execution in set aside tbe vendee in entitled to ImprovemeutM: atiatc

V. Ttmi, 111 Gr. 4lHi ; and alio when a aale ! made by tbe morigjge^'

who cliiims lo l>t' tlie absolute owner, as iiurchaser at ii ^^.i;

under the power which proves invalid: McLaren v. Frastr, 17

Gr. 567 : Carroll v. Robertton, 15 Gr. 173. The expetwe of encuiu;

a cardinc mill w»h disallowed: Kcrby v. Kcrby. 5 Gr. .VsT.

Expenses of planting and tending fruit, and ornamental trees, »uu-

abte for currying out improvements commenced by the mortgasor

were allowed, but not their vnlue at the time of redemption: faut

V. Johtaon. 12 Or. 474. Where the mortgngee is charged with .ents

ariBing from iniprovt-mfUts uiude by him, lie shnuld bo allowed the

eipeusca of such inipronrements to a corresponding amount
:
t'otutatle

V. (j^ucHt, ii Gr. 5H' and see funber iis tr> allowi'.nc^H to mortgagefs

in iiupsi-iiim. nuti Rule UtiT. .oiina. iip. W1. S'->~-

latereat.—Interest on moneys secured by mortgages made after

lit July, 1880, ia subject to the provisions of Ii. S. C c. l'J7, as. I^-S.

Interest bee'. is to run only from the time the money is actually

advanced: Ed>u<jHda v. Uitmilton P. d L. Hoc, 19 Ont. 677; 18 Out.

App. 347.

•i\i" general rule ia that a mortgngee suing for sale or foreclosur

cannot recover arrears of interest for more than six yenrs_ prior

to the commencement of the action ; see K. S. O. o. 133, s. 17
;
and

the same rule applies in an action by a subsequent mortencee f^r

redamption; McMicking v. OibboM, 'Zi Ont. App. 58«, overruling on

that point Oelaney v. C. P. R.. ^1 Out. 11. See also Vntquhoun v.

Xliirra.}/. '2C> Ont. App. 'JOi.

\\ here the action ia either for foreclosure or redemption, and is

between the mortgagee and the mortgagor, or the representative of a

deceased mortpasor, who has covenanted for payment, and no sub-

sequent iTicnii.i>nuKer intervenes, the mortgagee may tack all the

intcrrst recoverable on the covenant : Carroll v. Hobcrtsoii. lo Or.

173: Howercn v. Bradburn. L"J Gr. WJ : Macdonald v, Macdonatd. 11

Onr. 1S7; see however Mcilickiug v, fiibhom, siiiira; but where then-

m i.o covenant, even in such a case, no more than six years' arrears

can I'e recovered: Taylor v. Hargrove. 1!» Gr. 271: and see Aiity v.

Miichelt, til Gr. 510; Howerm v. liradhurn, 22 Gr. IKi :
Wenvrr v.

Vandusen. '21 Gr. at p. 481: Barnes v. (ilmton. 1808, '2 Q. B. Tid:

Ih'.iW. 1 ". R 885: 80 L. T. fJOH. (under the English Act. the lanenair"

is different, not beinp, like R. S. (). .-. 133. s. :i3. confined to action- i..

recover " oT.f rf nrv Inrid "t ; cw. nl«<w fH»{jlp v. Coppin. 1898. 79 L.

'.: 1S09. 1 <Jh. 7'JtI; but the iimitntion of s:x :'.ars" arrears ot

iniPifst has no npijlication where the niorTpsiged property ia personal

enate: Mrller^h V. Browu. 45 ( h. It. 2-2r>: (J3 U T. 189: unless it i«

includnd in rhe ^pme niortgiiL'e with realty so as to form one security ;

Charter v. Watson. 1899. 1 Ch. 175: 79 L. T. 440. See also /.o ./..^

d Midland Unuk v. Mitchrll, ISWM. '2 Ch. HJl : nor does it apply :i-

affainst a suiisefjuent mortgagee, as resards interest accruing tl'""
^;*

him while a nrior mortgagee is in pos8e=sion : see R. S. O. c. i::.'.

f. IH.

When a mortpapee sell« under i power of Siil" he may retain our

of the proceeds, the arrears of interest Mioush they exceed six years;

Edmund.* V. \V'-u>,h. L. K. 1 Eq. 418; fV,rrf v.

re .Uarghfield. y.iy»hii<U v. Hufrhiug^.

See also 'Uinrjlv . f.-opptn. mprr..

\llru. ir> Or. 5fi.T: /'i

,
^4 Ch. I>. 7*J1; 56 L. T. *'>!I4.
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IntprMt Is not ordinoril; nllowcd on the costs of the notion. butHuHTSO.

It mny be allowed on costs which have been eipre».l,v ordeml l.. be

.dded to the plaintiit-s security. Irom the dote of tusatlon: turtle,

r. ifnij/ll, -tl C'h. V. KJT.

«o(« 0/ /nierc.l.—Since the repeal of the usury I;, vs. tbr Court llm ot

will not refuse to enforce any contract, which parties. '-'^"^V-ttM to
;'l^';;Jl^

contract, may make for the payment of Intereet providn^ n is under-

stood Teeter v. St. John. II) Gr. 85; K. 8. C. c. IJ.. s. 1. But

the rate of Interest chariteahle by corporations or companies or asso-

ci.tir.ns of persons, not being a bant, is restrictni in certam cnsos

to sii per cent, or eight per cent.; see K. S. C. c. l-i. ss. »-ll.

Where a mortgage stipulated that up to a certain day the interest )..,.i',=

,„ I,. ,.||„|. 1 .l,„ulil lie eidil |i"l' ifUt.. mill If llli- prim-lliill wiTC H'T
i;„.„,„,,,|

then paid twelve per cent., it wa. held that the "notljagee "»» ™- r»te „„ .u-

titled to recover the twelve per cent, on default: IVoddell v. Jlctoll. ,i.l.,,lti.,.>

\i (>r. '2U. foreid.

Where a mortgage is made payable without Interest, or no 'Mereat
^^^^^^

is ri^ervod. interest lusy nevertheless be recovered ;it the leRiil rate j^..^,,

from the time of default; JfcUoiiclI v. lV>.t. 14 Gr. 4rt2; Kr«i V. »i,h.,ui

hX,,, 11 P. B. 1B5: 18 C. L. J. 58. Compound interest may now ...t«r,.i,

subject' to the provisions of K. S^ C c.
l''^"- f;.'" "• Ij. tri^"'?,?

for and ipc-overed: flarkivn v. Uciidei»on. 14 ( h. 1>. .i4b; 4J L. 1.

«1- Utiirftigoii r. Uickmn. a Gr. :171) ; or an Increased rate in case of

default; Uowne^ v. far^cll. 'l Ont. 8:!; 18 C. U J. a41; but a mort-

cmtee is iirimd facie oniv entitled to simple interest, nnil whore an comimiind

am»nt charging' compound interest was assented to by the mortgagOT int.r,...

in ienornnce of his rights it was re^ened; i)<.n.e» v. t,xr,eUxr \. R.

H H L '81 • « L T. 257 ; and a barsnin for an exorbitant rate of txoriiiiiini

imer'ost'wiil 'not be enforced if it is shewn not to have been under- ..ii«rai

.i.nd by the mortgagor; itetcr v. si. .loliii. W (Ir. S.i.

Whoro till- MKUiMl.v.-.iiior lu^ ri.loeiuo.i a lirior
'"';'':-'''!,""'i7„'|''

''
'';[;;'h,o°au,

fiititled to recover interest on the ogKregate amount of principal, |,„„,,„

iiiierost. and costs, so paid; on the principal, at the rate reserved lnp.i,i„«i,y

his own mortgase. and on the Interest and costs, at the lesnl rate
:

mo-tss,.-!.-

1,, i;»,(,r V y/<o(„r 8 C. L. J. 'JM ; and ho hn" a lien on the iaiul

therefor as 'against subsequent incumbrancers; rru«f .6 toim fotii-

po»l, V. Culhherl. 14 Gr. 410; Terter v. St. J<ih«. 10 Gr. 8.1. Uut

where a solicitor purchases securities at his client's request, simple

interest on the amount paid, is all that is chargeable, and not the

rate reser\ed by the securities purchased, unless otherwise agreed;

M<icleod V. ./oiioi. 50 L. 1'. 358.

The rate of interest reserved by the mortcuge, is not necessarily „„, „,

I
v.i.. ''lor default, unless the mortgage expressly so provides

;
.i.t.r,..i

rook V. foir!cr, L. R. T H. L. liT; DaUiy v. Humphrey. 37 L'. C. « S^; »;„,.

B i)14- .Jncktun v. J7oi:i< 7S I.. T. .lour. 130; and a covenant to pay,,,, ,,„.„,,,,

Interest on Instalments in default does not necessarily mean that

interest is tu li.> l.iiil on int.io^t in ilotani' ;
(:;hhlr<JU v. Tilf'rrai.li.

17 (I B 1> 80- IS Q. B. I). 1; .W L. T. 8(i«. lint such rate »,ns

allowed after default, by way of damnfes. where it was "»' ^^'-'^^^

sliewn bv evidence to be excessive; Simotltnn v. Graham. S F. K. 4.*.>

.

and SK'.MelIer,h v. ffroirii. 45 Cb. 1>. T2T,: ("i U T. 1811; but in an-

p.her ease where no evidence was given by the mortgQsees as to the

rate of interest after default, only the legal rate was allowed; .4rc»-

lio(d V. BuiWin, <e loan .iMOC. 15 Ont. •J37 ; but see S. C. 10 Ont.

.4pp. 1. -V covenant to nay interest at a higher rate than the leeal

rate
'

iintil mortcap- money paid " does nor ontitio th- eOTenanter to

such Higher rate after the time filed for payment has expired; fJii rii
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anil 790 >-. feck. '-' Ont. WJ: SJ C. L. J. U3; 15 Out. App, laS; /'copl.. Lc,,,

'

<( 1) fo. V. &rapi(, IS S. C. R. SK. Imt ii covenunt to liny a »pi" i-

Bed rate of interen o» well before a« uftur maturity until the prin-

cipal IB fullv paid, entitle* the toveliaiitee to recover the njiei-ilii .1

rate after maturity until the principal i« fully palil
:

.\lid4lMun \.

Siutt 4 O. Li. U. 45!>. A covenant to pay interest on all inslalmeiit^

in arrear. does not cover principal liecomiUB due umler an accelerati""

clause: IliDg, v, fmkoU. aj Out. App. 23:!; 31 ». C. It. 1311. In

computins the amount to be paid for redemlition in the case 01 :,

iiLi.nsafc' till' paynifiit of which hail Iwen aci-eleratcd by default in lli.

payment of an instalment, the Court allowed the mortjaRe rate In

the sij ni'inths allowed for redemption thouRh It exceeded the h -•.

rate; MttU.huri, v. y.u pl<,M. (1 V. L. T. MW: J3 C. L. J. Vi. and m.

McUiTsh V. ttrou-n, *l^^rn.

Where an Instrument priAided for payment of interest at a jriveii

rate, until the principal money should be paid, it was held that the

rate contracted for could not be recovered after judBment had U-m

obtained .m the ie.Mrninenl ; 1)111 cinly inceivai nt the letfal rati

en the amount of the judgment; St. John v. Kj/terl. 4 Ont. App. .13.

OVoaf V f',r,„le-s Lo„«. 17 Ont. App. So; IS S. C \X X.-l: .i'MI,!^.^

V Kun.i.il' 11:! I.. T. ZM: frnluM Loan Co. V. .UcLeon, S Man. K.

I'lli- WoniloSo i -V. »'. L. Co. v. Barker. II. Lir.
;
El p. Fcicms .

:• (h. 11. 338; 50 L. T. lOU ; but see coiit™, f'opji/c v. Sulveilir. --2

Ch. D. US: 47 L. T. a-.",): and se" M l'. L. .1. '-'1
; lie .I'kia.oii. befnre

Boyd. ».. 4lh .May, IStH; and it would seem to be settle<l that the

mortBagee cannot lie redeemed hy a r.ubseQuent incumbrancer eicept

on pn.vment of the interest secured by the mortgaje, notwithstandine

that the mortsagor may ha\e rccovet-ed a judgment on the covenani

for interest in ar''.;'r; Emnomic Life .iaaca. Co. v. L$bonie, IHUi;. A.

C. 147 ; 85 L. T. 5SD.

Where a mortgagor in ignorance of bis rights, has paid interest at

a higher rate than he could have been legally required to pay. he

cannot recover the over-payments from the mortgagee, nor hove them

set oa against monevs subsequently accruing due on the mortgage:

fUcinrt V. h'ergumn. 31 Ont. \V1: but money paid by a mortgagor

under a mistake of facts is recoverable: Mcltcrmolt v. Hickliiig. 3S c.

L. J. So.

Wheie the interest is payable in advance, the mortgagee w ne\..i

ISA'aS. theless not entitled to have interest allowed for a period sulis.-(|U. 111

to that appointed for redemption: 'I'rmt d- Loan Co, v. fiirt. 8 V.

K. LI13.

TeniKr Tender.—Where a tender is relied on. it should be set up t.y

/'rimo/aew
^,j,,^jjjp,,j ^f defence. Where such a liefence is pleaded, it is snu;.

imerai times sliecinlly referred 10 the Master to inquire as to the tender. ..r

whether the amount tendered was sufficient: A'lifl/*/' v. Hoicfr. li t;r,

Q'Xy. Prlnx't lacic a tender stops interest ; but if the mortgagee shew-

that the money was subsequently used by the mortgagor, and

tit made. SUllsequel;! ill
"• ' ..e, ..Ml.eles.. el,nt.m..lMe

see Fearce v. .Uorrw. L.

ehorgeahte: Ih.;

U.

nevertiieless

. 5 Cliy. at p. 'J31

X tender is not equivalent to payment, and if fefnsed. the mon
gagor's remedy is an action for reiiemption ; detinue for his title deed

will not lie: jjoaA- of .V. .-. »'. v. riY'oiiiior. 14 A]))!. Cas. 273.

A tender under protest is good, and a mortgagor is entitled to ai

inquiry whether the amount tendered was sutficient :
f'eer^ v. .Kfeii

HI Gr' 1»S; Greenicood v. nutdilfi. lSI|o. 1 Ch. 1 ; 65 L. T. 7'.I7 : t>'«

although a mortgagee is usually entitled to the costs of a reilemptio:
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•pL tbd Hal* 7M,
up to

I'nrol Mr«t'-

IIU'Btl

„ vot where it hftB been occB»ionpd by lil« r^-fu-tjl tu

^T/.'-iUs"!";;.;.
"7r;n7.e:'i{^ll« V. .™... 4 O. I.. U. 4....

„„.„t for value by a "" «..«o » PJ^j^f'^VJ
"

c«>» v. u™™», 12

able a«.ln.t mor.s.gor. tby<«!l' °« ""^«
V.h.r. N. ». irJl. But a

verbal at'^'ment to ''7\,',^'^ J ;''„j""rU"n,,.t...n : Tollc« v. »'a>.>,i..

Ucor- Ko llou»loH. liomton v. Uou.l.,.., - Ont. M.

tb»' amount so r. -iiavjiiu-«ii w n^ «« »

V (iiit/trwf, 10 Gr. aul.

Statut. of Idmitati.n..-lni" a di.pu.e note, the Statute may su«-
Statnu oi iam.v»

„i „„„ tl.nn six yurs arr-ais ..t
_y^„,

be net up as a bar t.> t ii( r" >.>
. j '

,i,,f.,„c„ to tlie »Uo e claim, a

Inr,-. (.'otla.i.ic/. V. Lrqulmrl. I, !•. K. JS.
^^^^ ^^

Altbou.1. ten year. Is "ow a bar to tbe r«^ov„v^.,f money^^.^^

on land. a» aiaiuat the ''""' "•
„' h!.,,; „.„; not barred until the inttmi.

that the right of action .m
\^'' ^'"•'"^^^^l' a,, „. i. «-. .lltai. v.

lapse of twenty years
^.'ll^ 'L*j ";„,J v j/c/). aald. 11 Onl. 1S7 ;

a- n-amU interest: see »«pro, p. '>'»

'---^i^r^r ;?;::,= ?=.^-'^ -^ ^SiiL
affirmed in iipp

When'

. I.. .1

.., ,. ,n,,rtirni!.>e or other incurobrancer, has been m gutwqu.nt

iliun the lirri'ars ot mierrni wun.ii ""• '-• Action fm

...urmt- ttie whole time that _si.eh I'J_'l'J_'i'0''lf';;;„,;„^ „„„ ,i^^ maye»«i"t

hnv

e that such prior moripaee.'. ." >>.... — . lojr- ..--...

r'eei^it. as aforesaid, alt housh such time niayeK«.«t

I..1C..1 til' tiTiii ..I SIX years; be.' It. S. O. i-. 111!. - IS
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AlthuugU the rfUH'tly agalnitt the imtsoii i»f the debtor for tlie debt

iiiuy i>v tmrretl, au acliou for tbe [ur«vliMure oi lUv mortgiged pr<>t>-

irty iutt> tl«: we London ik Midland Hank v. ilitchvtl, ItSM, 2 Lli.

mi; 81 L. T. Iflki; Uarntt v, UUnton, IttUU. 1 g. U. tM»& ; bU L. 1.

An actlou for toret-Uwure, or h1«, i* an aclUm lo recover land, au-\

ihf ftnumi'iiceiueut of an action for fortTl»«ure or mW by u muri^iK v^'

out of i>OK8«>whU.ii >i.>i.s U\p ruiiiiiiiu' "'i' tin- nijitutf : Harh,, k v, .UA-

Uni/, U) I'll. i>. OaU; 411 L. T. a.'*l; I'ugh v. ll'ttlh, ~ Ai>p. Ca". :W.'.

;

M L. T. ;J21 . t'lctvhcr v. Uottdvn, I Utit. 15r> : but Koe WtirMitA- \,

J^orificft, 21 Ur. ^It ; and an actiim fur rt'deuipti'm in iil-o an uctimi t^*

recover land: per Mrniig, J., t'fiuld§ v. Uurpor, 11 S. *'. U. OB'<t.

Where sonit.' uf st-wral tenants in coomion, are barred by th>.'

'luuile oi Limitatiouo, and otherx of them are not; the latter ait-

'niilleu to redet'iu the whole aiartganed estate, and uot merely a

aliquot part: /'tiiiUU v. /hiifx; J ntii. lor.; U Ont. App. .ki7 ; 11 t^.

V'. U. U^U; sec alio Martin v. Itilca, tt Unt. 44J4.

I'ayiuouts to take a cune out of the Statut-' of Limiiaiions must tn

made It.v llie iinni;:itL'i)r or ui« duly autliuriziil iin'-nt; > i>ii.vmeuirj luml-'

II liH itehalf without his authority will not pn-vent the Btiitutc frnui

running: ^cu:^^ould v. iSmitk, -U Lh. D. »SJ ; ^i L. 1'. lIUi ; or els--

l^• Home piTsim to wimin ihe rijilit ui redumptinu is lipi .>-!> ri-.r\..l

'V ttie mortgage even though be in no party to it : Hee Leirin v. U ijjkjh,

U App. Caa. OaU ; or by Home person liable to pay tho mortgage delit,

;iud payment by luch person will prevent tht- Statute from runniLif

.n favour of bis grantee, who is in posseKsioii, aud no party to the pay-

ment : 'Irunt (£ Loan Vu. v. iit»:i\-)i.ton. liO Out. App, 50: uud »ee i^itib

V, Walker, \'6\VS, '1 ("h. 4'J'J ; tJJS L. T. 014. Taymeiit by one of stv

'•ral executors, against the will of thfi others, w:is lield not to bind

llie land: Atthury v. Attbury, ISW*, 'J Ch. Ill; but f-ee U. S. O. <;.

!l'i. 8. 4.

I'nynu'Ut I'y a rtneiviT appointed by a morti;a):e<\ will be as effct-

ml ai a payment by the mortgagor, to prevent the running of thi

Statute of Limitations: lir l/alr, Lilkii \. t'lM'i, \S'X\, •* Ch. loT

:

. ,t L. T. 40S.

FAymeBtB.—l*ayment to one of several oxecutor^, is a good pay-

'nent on dccouut of a mortcage h''td by two of tliPin a** fxecutors :

Kicart V. Orydm. 13 Gr. 5<»: but payment t-> on,, of several trustee?..

wlio held a raortvage, is not good as to the other rrnsteeH : Ltrart \.

^nydi'r. 13 Gr. 55.

\\ here a mortpaeor requested his nioi'tj;atee to release' a part of

ilie mortgaged property on payment of £li>0. and he relea<eil it uii

!>iiymeni of J'"' [
,

!! - ,i- 1 .'M iiaMe lor tii«- .lilV- reuce : Hull \.

j^nv-y, in 'ir. .">IW. ISiil where n mortgugf^ refused to acwpt £!<*<'

oflerr-d IK the price of part of the mortgaged proiH-riy, which wa--

exprojiriated, and upon an arbitratioiL only £30 was awarded, ih-'

inort^rage*' was held not to be liable for the differeuce ; (Junn v. i/t-

Uonald. 11 Gr. 140.

Appropriation of Faymenti:
Payments made on acvmnt are to be appropriated { 1 » as the debtor

directs at the time of i)ayiiient, or (lil Where there is no direction \<}

t!ie debtor, as the cre<litor directs or (3i Where neither makes any
(lirrctioii. thi- inv. ^^ :!! niiply U tu Ihir older d^bt. or as irmy l>e ju=t

:

WUxrm V. ftnltrt. 14 Ont. 1S«: and see Loirthvr v. ncanr. 41 Ch. I>.

L;4y.
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A Mjmrat unapproiiri.lwl liy o clrt)t„r mny !» mipruprialed by tb^Rolt «0.

vTteK.i, iu««, 1 K. 11. Ti:.; U'J h. i: .-.HI.

A mtrrtiagee 111 lio...-«l..ii. and In re<<-lpt o! rem, auJ liroliw. may

^ifu^Jer '„. ,,„«..|' ..1 .nl.-. H tU.' mor.,n|,.. be In default eve,.

^l,r'hVren>i are -i.lllr.ei.i i„ l.e,.p UowD.be in.ere.t; a. I- l"'

Xl^ ot any a8r«.u,.-n, ,1, ... i. .... »H.r..prla.l.n .1 payment, unn

r.r^":: Di L. ii ill! * .^ "•'-' - '•'''•'-" '' '" i'-

KJD.

Wbere a n,..ni(0«ee «ell« u.id.'.' .. l"'"'...- ..f ^..le he i. I"">"'l '"

,BPlj 'be pro.:...*, Ii.<t. ". \»'>'"''«' "I "'"•''-' ""J «-. ""'l 'h-';

St (.pay the balance to tbe mon.nso. u.- ..(.ply .t .n re, ucun .. i

7:b,!-pj;^^:r^r'Lr,^,"rbr;r';t'^t«^'x
1 tK.«or to a .ale on -re,!,!. Ue i^ not a. l.berty to conver b.

"°r,B,."e taken tu ..cure .b„i l«,n ..•. .be pu.'lu,* '™e.v 1"^, ^'

1^,'^

eml.t 1. mven into oaidi. and cbarg^ tbe mortjauor with tb. dLcount

(i-r,-,,Lr :. Out. T:i1: n„v »urplu» iu bl- ban.N vbnuld be cither paid

„,»r to ,|,e pnrtv ,ntitl.Ml. or it tl,.Te 1..- ,„. luliiil to r.'.eive 11. It

.hould be either paid into Court under the Tru-I.e U-llef Act. or «l

apart ." „. L. i»- IniH.ul tor the l.e„,.r.t of lb.' parly ..ntitl,.,. If the

,r'."teaBee n-clea. to do either of these thing., he will be charteable

„ I, iiiterw: on the money .o lone as It remain, in hi» hard.:

Iklrl", y. Jme,. 3o Cb. L. ."14; .-.(1 1.. '1. »»»; K.ai v. t.l'«.^y'*>^

W N '.V f« I... T. 3U». A mortgagee wbn concurs in a .ale by bli

m.'a-tVagor' is rc«p.iusiWe f..r Ibe due npplieatlo,. of tbe purchase

Soney: lVe.( iJUon Comm«r,-y,l Hank v. «.lian« J....«a,„„< H„M-

in'i Society, »» Ch. U. »54: 53 L. T. «^.

If money is not expressly appropriated by ibe p. >1'.".>"'« ''."'"
K',",",,

pany receiving It may approprlale it. ..ven upon a claim which he"
,

oaunot enforce by .uit; but an appropriation ..ii.not be n.„.le b.. the,,,,

.r.ditor after action brought, on bringing in his account: f-ra.cr ..

L.,cif- 10 Gr. -Ml: Uagcrman v. .Saiil*. Tay. lii;
1™"''"-J,-

' '"^

ril"«-. 4 L. C. L. J. 'Jill; ruller v. F(^iu,ll. » C. L. '. 8«; and

XTi'i mortgagee held a. s,.curity for a p,mn.r.l,ip ''•'

', J'';,"'';'^!':;;;,^
imiie of one partner and the note of tbe other. It was h,.l<l that be^^^iji;™

",1.1 not. us agiiilust an a-sis, "f liie cinity o( i-ed,.li,pti„li. appro- ,„,„. ,,,.|

oriate all pavm.-nts on account of tl.<- note, but that he was bound

to apply one-half of the .nms paid out of the partnership assets, on

„ccoui,t of tbe u„irtsage: Jfoorc v. Kul'IcU, 11 Or. «.).

In taking tbe a.count. paym.-nis on acciunt, sliooM (it not other-, ni,..,..,

»,«. appropriated by the d.btor or creduor at lli.. tmie of payment 1 »1;V;;;;K

le applied first, in payment of merdue lutenst an,l costs. ai„l then
j,,,^, ,

of overdue prin, i|ial. aii.l wl,-,.' there are several items. He appnv ,„.,.,. l,

priaUon should be made in discharge of those earbest in date: ^1^'- ',
Greeor v. Gauiiii. -4 I. C. Q. V. 37.S: (•„„„"»,!;» V. I .hor, 1 !'• K. 1-:

Ko.j V Pcrraull. 13 Gr, 'JDli: C'(ol/toi,» f'MC /)ciia|/ae» v. Aolle, 1

Ucr. Kitl, (KM; 11 .(»<.» v. K»*cr(, 14 Ont. ISS; but this rule is not an

invariable rule of l,i.v. !, .:,:,not be a,.,.li,..l to two ,rniis:,,t,„l.s of the

<ame date merely b,.<nuse one precedes the other on the paper on

which they are recorded: fory v. H. S. Slerca. 1W17. A. C. -JS.; and

waere an ae.ouuliug party ,,. .oiicitoT) Imd in 1,,- aecnui. » apprt^

printed paynieiits to principal, instead of the overdue interest, be was
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lulil iKjuml b> ibe oHirulirlatloii : Itmlu, v. Uailnllh. 1« Oiii, i;i;...

Wberi- Ibe I'mlllar ilnlui. In bin.- aiJlucii'lntnl ii payment. lb.> n u.

Mm on him of «lin«iiii! nlllri" iiiu'lv ilini nu m.priMirlillon »«« !u, i.

In llw .lel.tor: (..,irl*ir v. Heoi-rr. 11 lb. 1>. -'-IH. Wbero, tur . ,.-

v6Bi.-mi.. ivi, .. iNii.u.. ii.r.,nnl. iir.' Ifi.t by the .mlllor with In-

I ill. If In rMP«ct i>( one of wblth thiTe In a creilit. lunl ih.' 'iih.i

a ilrtm i.ir uUi. Ii ilie .iHiliuir licil'W «Hunii»»; lb.' auuiuiu ui llj.

UTXIli "1 111'- ""' ui-'-'iunl '• lir"i»Tly o|iiilli;«bb' tu the riUuul.r.n

ot the hnlolne t" Ibe Jebit of Ibe oiUcr •wount; JflKLiil v. r«ol, I'JO.

2 < 'b. ill.

.\ iu<.ri«ii»e lin'ii t" leture a doatmi baluice, bowtver. Ii not di

iluiri!.-.l I.J i.uM"i'nl» uiuJe uii aei.iunt. «u long n> Ihe ilenlin.-

bi'tneen the partlei. .ontlnue. iiml any bnlam.' mualni duo In re

iil.e.1 tbeteor. «v«n though the payment, eiceeil in amount the d.l,;

due when Uie mortgage wa> given, or the auu.un' 'it the debt i.i.ii

tlone,! HI the mortgage; Vilm.n„ V, lierr. Ii Out. Api). St); K»Mrl| v

Ihivru
' lit. i:;; il.i ('.l|/ liuiuunl (...mjionn v. Mcl.iua, L. It. :i i

p il'i' /•eiiloii V. Klaclcxo,,,!. L. K. Ti V. U. 1«7 : Un//lt». v. t'roottr

is ilnl'. App. 3111: but Me «e Uroicn. -J Or. Ill, WW; U«o*o»i>ii

Ai-rljD, b lit. 33:2.

\n npproprlntion Iw the ereilitor innnot prevent the debtor lini

pleading the Statute .if Ijmltnilona. hut where the debtor pays .1

«um In B'fpeit of an aceount which Iniludea a Jtatute-barred Lie;!,.

that will auiouni I., an arknowle<lguient. After a ereilitor baa onr

u.ude an aiipropiiali..ii. lie . .„. aller ai;tl..n hronthl make anotli.

_

appr.>priation of the same payment: Kt frienij, IWIi, . t-b. 4.1 :
..

].. 1 . r.u.

Where a mortgagee m pi»iHe««oii baa. by an ngreemcnt with h:

mortgagor, applied the rent« and prolita on n collaterul indebte.lii. -

for go<«l» "Old by him to the murtgagor. a «ul»iei|Uent incumbriiiui

wh(*e rightH awnie alt.-r the lUTanteiuent In executed. ih not eniitl''

10 have .u( h rent» apidied on the mortgage debt :
UilrncU v. Sok/xi.

(). I,. It. !.'«.

i.m,«™; I«.nrM.o. Mo«T.--\Vbere the mortgage contain, no proviMi,,,

moiLfihow for ti,,. appllnllion of insurance money, payable under a policy elti. !•

Applicable. ,1^. ,,,.. ||.,„,..j,i.,i|i or III 111.' iii'irman'c iiiidci' ^oiiie eovenant 'iv 1'
'

vision in 111 rlgace ill that l.'bnit. the raortgogee i» not lionii.l 1

apply It in reduction ot bla detit before the time appointed for pii.v

ment or on the inlercd to accrue thereon, until it 19 actually du.'.

In «urh a case, where the niongagee ,l,Hliiie« to apply the money ..'i

his debt, or intere.t. Ihe mortgagor Is entitled to have the mon.v.

laid out lu relanldnig anil rmliirinB the premise, to the •lofiw («":

but if the mortgagee relains the money he must apply it on accoiuil

si„n/ 1" lir. mm. i mier It. K. o. c, i:;i. a. 4 (21. tla

cannot withcml the mortgagiifs consent apply the insut

aviiient of moneys not yet due: Durham V. Ainpvf.,...

IV M'lt 4:i'J' timmdt v. Itamtlton f. J, L. * .».. lU Ont. (177; !»

Ont App. 347- and he is not liiaind to apiily it in payment of arrear-,

bilt'mav hold it m reserve as collateral security while any portion 01

Ihe mortgage money is unpaid; and. though he applies part of tli.

insurance money in payment of merdue principal, he is not houmi t .

apply the balance In discharge of ovenlu" interesi :
hdmonit v. «o»ii-

loa «upra; but if he elects to bold the lnsur;i: money in r.-erv-i

he i« nccountahle for all proBt made out of the money while so belil.

and he should not let It lie idle, hut ought, if possible, to concur wita

the mortgagor on some prolitalile «ny of laying it ont
:
«ee lii:r- M"''

lennnn. .I.A.. IS Ont. App. 3«7.

.4u.ltiri v.

mottgagii

ance money in pay
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fir.- /""uroiicii .iMfW'fe" 11

'lUi.lu jr

r.|..nl«l in to tWi rr.« !,... ij

n..<v It. 8. U. c. 121, >. 1.

1' \ .

'

t »Ht:<i,oj*i 111;, i/u:.

;ii, l> afipi (toriiuli, tUMrt*!

iDDriL' p miiy reeovfr pn"-

cctrti-. by th*> moni[uK«: ^'

1. i|- M- LI •im'K. ilKiugti there",
'" .it' KiiK*>«' uiiiy liitve tlip

|>

tiiH*. ^^lat.. H Ueo. a. v. 71*, '•

(.1...'\'hI ifft f/uli.i r,iir V.

I
thi- ti'iperiul Ktatuti' In now

I
. 'Jli, n. I.M to. > ; tint uw

A r lorlgiiKf*' iiiRuriuB o .' ' i. mvii fiit.'l--, In not 1>oiiim| to glvn tbu m,„

iiiiirl^'iiftur credit for the il' >" ' re«"lvt*l iu the evnit nl n !.«••: m-n

h'uitrtl V. Hobertton, 1 Chy, »'h. 7*-'. Nor i« Ii** entitled t.. chnrgi' him«|"'

witi) <ti<> preuilutui, uDlesH tbv tusuruncc i^t cllt'C-ietl iirnlfr U. 8. O. ',,'',',

f. lUM. M. IM, xupni; MvhiluMh v. imluriu Uni:k. 'Jip (Jr. 24. Mm iti.

.

nhotlifr a inortKBgef can recover bntU the itiHurntu-i' ui'Xicy, and ulto <'''''

th« iiiortKagp debt •eftnn douhtfut: «( f'tnletlitin v. I'iihIuh, M y. H.
'"'

p. (;i:i; M\ L. T. .-KW; lit t.'. 1.. .r. 1 l.'t : Ar./.r v. /Viaau-. yit Ont.

Ai)p. ^7; HI to the rtsbt of a Hrcoixl iiiortifaKee t<» r«K*rfTU on an

lii-umme t-llt'ttpd by him, whtii th(>r>' 1« hImo iiii hiiiurn>i<>i> on tn« xaxue

[iiojierty t'tlecied bv a, pri'tr iin'itmiiii't', nvo \V»/iti>iutnti r v. fluiiyotr,

v: Aii;.. ill!'. BUU: r.VI 1*. T. tHl.

WhtTf^ I) irortciii:"*' h"I(N s-'vi-rnl iii>irt«(i(r»N on ilifft-ri-nt pro|M'nieB i^.i

Uiailf liy the siime luortjtairor, and rPCfives innurance Dinnpy Ui rt'npect i>.v t

nt one f*t mKli pr<)i)prtien nutfU'ient to «iitiwfy the timrtgnce thoreon, '"
and ih" niortsoKor has aaniKiie<l lti« ofnuty of rcdcnipHon on tlint

jinn-fl lo a third party, the third piirry U entitled to recover the

«nr|)liiH of the iniuraiice ui'>nt.'y^, an<i bin ri^lit tbercio ciuinut bv

(kr^nK-d I"' cotinondation of the niurtKnif" : Ke L'ni"n .\iiiuratice ('«.,

•s: oni. war.

Alortt'iiiC''*^ 'o whom a nolit-y of inMiian-'i- rfttctei? by the mort-

migorH 1* made payabb- its tlfir intfri'«t iimy nppenr, inny »ue thoretm

In their cywn names and eiifort-e payment to the e\tfm of tb"ir in-

tereff. bnt if there in no niortunRe or snhrogation chm«e in the policy,

the Tnoricnp'e stands in no better position than the inortgHgor. and
anv '1'l.iioe against him will be a deft'nce jurninst tlie niorlfcant'e:

Airirnlliiral L. A S. Co. v. Livcrpovl L. d- fi. !>,'<. Co., :J O. L. It. 127.

A rcnewiil of a poli'\v lii a new c'tntrnct. and fhfnii:h the original

pr.liry may bave been voidable for n«/ii-di-<c!osiirf of a prior inmir-

ance. yet, if, when lin- renewal is elT<'<tfd. there is no such prior

iri-iiiiMHi'. llii- iLi.-iir.'is .,iiii:ot tnoid rli.' rcm-wal on (li.- limuihI

nt" tlie fsintenee of the prior insurance wh^'re the policy was ryriginiiUy

i-'Mied: 70.

Wtiere the mortgagor had insured in iinrsunni'c of a covenant. Iocs, ^..

if any, iH'inc pnynlde to the nioiiaiiKi-i', and the buildinc** weii- burnt tut

tiy tlie mortgagor, and the insurance nimiey paid to the mortgagee, •""

«iiii assigned the nioi-tnagt' to the insnrame coiiipiiny ; it was lield, ,.'j',''

M: itniHinuch as the mortgagor could not have recovered on the

policy, the insurnnt-e conipany wen- not bound to give credit on thi^

mortgage deht for the amount of tlie insurnnce niomy, ns against a

pvinne incumbrancer; Westmncnit v. Ihiulci/. '»*'_• (ir. :{S2
;
l.n t,ii;.'it<iitf

v. The Wi-itcrn Aimtiraiwr t'oinpnny. 14 (Ir. 4til : S. <'.. 11', i,v. •»; an<i

fie A'/rin v. I'tiion I'irr ln.-<iiraiivr <'onii>"i'!l. •* '*'" "^^A : iioidi'}: v,

77i" tiaugeen Mutual In-iiirance Compaw//. ll Ont. ."iMi: 1.". Out. Ai)p.
'ii"i\ Sccua. if tbe m^ftCflC'T 'ind noj heeri ri*>l»nm'd from renovcrinp :

" " V. \<irth Itriti-nh ,t i'limtiifniiil l,i>tiinitirt ('•.i,ii'iiti>L \\ urn.

J. A.—tVi ,

!t77
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CONSOLIDATED RULES.

i-2 15 Oot. App. 421, 1» S. O. K. BUT; Uou:e, y. Uomium, /«.«/•

<,n^ Company, a Ont. »U UHK c«e was reverwd »»
»»f^ 'rdT-

1<I C L. J aiS, but not on the point for which it is here citcai .

i>«(*« V. Utory, 10 Ur. aou; and see HroviacMlMumnot Uompcnu

V. K«Mor. •-1 Ur. aW: iJurlo.. v. (lure UMnct il-/J- \"" "mV,
J,-«; afflrmed in appeal, January Vil.t, IB.o: Me U. * J- V* VIV:
and per Proudfoot, V.l,'., Ti Ur. iiW; Oreen v. aeKW, 21 C. P. Ml.

and even though the mortja«or could tot hiniselt have recovered on

the uolicv l.v reason of breach o£ its conditions, jet. it it is un-

conditional in favour of the mortgagee, the insurance company is

In.iind to Eiv,. the mortgagor credit for the insurance moneys on the

u.ortgnce. it on payment of the loss it takes an assignment thereof

from the morlpiee-: «"« v. -V. « ^ Voml. lot. Cu., supra; McKay \.

.VorificA tnioH Jfin. Co., 21 Ont. 251.

A boiler and ..tl.t-r machineiy were held as between mortgagor ami

uorcsagees f. be intlu.le.1 ..dcr the word - building, as they wer.'

treated by the liarties a i^^ rt of t'le freehold and passed as such,

and the niortsagur was held entitled to the beneht of the insurance

tliei....ii iis (,n |.an vl tli.- buiMiiib'; Cuir v. J7.c lin /.i.uruuct J»»u-

cwtioii, 11 Ont. 4S7.

Reiit..--.V ii.ortv.ii):.e in l,.i»scssi„n may be chuignl with rents

actually riiei,ed, or which, but for wilful neglect and default, lu'

minlil have nieivpd ; or he may be charged with an occupation n.iit

V l],.ii Ue has been in actual occupation, using and enjoy. H!: ih.-

ui„rIMl.M.d propcrtv in the place of a tenant: in the latter case, he is

chavited with a fair ..•ulal. sti.l, ,- a I'lianl in.sht '"', "l""';' '"

"IV, iinli-ss it is shewn that he actually made a lareer ji "lit
.
''"'''"

V. It ,ii/, 15 Sim. •-(iS; S. C 2 l-hil. SM: Coldwell v. Hull. 'J Gr. 11".

\ mortgneee is accountable not menly for his actual r.ceipLs wliilsl

in possession, but also for whatever is received by those to wlion,

he transfers possession under an arrangement inoiieraiivc to ti^ansnr

title, and in derogation of the rights of the u.ortgacm . .\ .i(ioiia( Jf'i"'.

„/ .la.lrulusio V. I, iiifcd Hand in UanJ Hand of Hoik, i App. l as.

am.
\ mortgagee in possession, but not in actual occuim.ion. ""1 n 't lie

held liable for any greater rent than he actually r,.-n.d. unless

is clearlv established, n: evidence, that he knew a gieaier ivul might

",.d c'nid have been obtained, and that he .efused or neg ected o

obt.,;n the same; J/ciMm v. Croai. ;:l_Ur. Wl; II odrfeli v. .l/c( oil. H
Gr "11 l\nn v. Looknood, 1 Or. oil.

A mortgagee receiving rents or going into occupation by consent oi

thrnanv-acot. must ac.-ount as a uio-tgagec in possession to a suus.-

m'umbrancer, or purchaser of the eonity of ™ "tnP -on.

has directed the rent, to be applied in pav-

Otlntour V.

quent
alTliongh till

e tot another debt due by him to the mortgagee: O.lmoar v. «"..

", T "Si r„«r( V. Holland. 2) Or. Ill: unless such arrangement

was made imd executed before the ri^ght of the »lS-'i"™\;,;';;;'".;

brancer accrue.1 ; MiKhill v. -Baylor . 1 O. I-. U. 4.*. and wheie ,i

mo'lgage^. pursuant to a POwer. enter, into possession and maiag

ill,, moricaged estate without delault. at n loss, he is luiitl.ii

re^uped^he OSS as against a pafeae in. umbran-er. not on y on, ,u

TZ^. but also ..ut "f "i;',™n;|ns ,-->i^»^i-i<^^7 %;:'''i^

. th.' m"ortc»gor to n'sunie possession ll.' .ea- s

„r rents : /(ice v, '..•..r.o.'. HI Or. 174. Where

i,l,.s for pnvmen, of live per cent. lnter.-st. red.iribl.'

if |„„„:„,nv ,.,.... to f ,nr-and-a-half p.T cent., a nairtgngee, ,in going

the property :
/*"

when a mortgagee

,„ he linl.l.' t.> a.',

the niormage pr.ivi

ally

offers
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i„to pc-»«»ion, atter Jrtlault, i. n.,t bound to acopt tl... lo>«.r ml.-
;

Ml. 7».

, »^„« BoTl V yiioram, lU Cb. D. 53 (overruling .>(«.»» v. H./,it.. U

,,™;;,,lon is entitled "o bv allow..,! a comnt.ssion reuMnuibly |Kn,l 1. .

™nectiniE the rents: (. ."o„ ISu,.l: v. l„an„.,. mpra; but se,- /./,m >.

Uugltet, '.i <'li. U- HS.

» niorlciicee. in possession. sboulU not In- tburgeil vvitl. r.-st, on l:.-i-.

„.;ns 'ecen.!; ,,. bi,^,. until he ba. been pai.l in tnll. "be.; "s nmney »;:;,', .,,,,.

™ ii arre when he entered : foUlnll v. UM. II Ur. 110
;

alhrmed
Mas m arreni «oi

^ ^ ^,^ ^ ^ ^, ^ j ,|.j. ^^^^ ^^^ setting up a

!':' l''.''Iwlv,:i«e to ihe moriga^ors risbt of redemption, he uiay lose the

,: „;,',l;. „e an ormuar,- mortgagee: .\«-io,„,l «.n,A- c, lii.'.,.'"-" v.

( „ileii Hand <« «<iinl «""'' of Uo,iC. i .Vpi>. t.as. ii\.

.Notwithstanding the Stattile of Limitations, a
'"'ff'^,^'' "J"'*'',

?,';;',:;'.=.:'

.„„ uiav be eoini«lled to aeeouui to the m.irtgag. r or mol than s",,,',
,„,„„,„

V -Is" rent- fuUlvdl v. UaH. »»|.ra; althonv'b u lii.' inortgas.e has,

i:,";,^^':,"',!,! Uie itam.e would doubtless ,„. a ba, 1., ,1... nwrtgagor s

reeovering payment of nuu-e than six year^ :.neiirs.

Where the mortitasee is in occupation, he shonU !.. charged with

„„ o'ciMiali'ai rein up to the day appointed for payment: J-.pc y.

slialir, 1 Chy. Ch. 251.

.i.,. m.iv ,.xi-t..iice of an uiwrumHUt clause in a mortgas.'. do.sAu... ..n

„„t malt,, the moitsagec liable to aeconnt to a subsequent incuni-
;„^„, ;„

l.rancer. as il mortgagee in poss,ssion
:
HMideu v. ;.',«"'"' ^*.H-,:

l,Kl; but s,.e /(c .S(„c/.(ol. /ton '"™/'""i'..„l'',S. '• ^: '"•';
^"..t ^ , V,

£x i,«i(c .'"Loi., H Ch. l>. TiV. 4a I. T. l.-i.Ls,,,;,, I «.<<!, lb

(b II •''« 11 1. T. j-jii- lu 1,'iitL ;y,i,Ti.,„.. I!-
1
h. II. 1-.

.

-I., I-

1—.111- Tor vet the fact that he has given notice to ihe tenant ol the

morigacorl.; attorn, unless the l.i.aut has. in fact. a,t,,i-,,,-d. his uie e

,oi,tiuuniice in possession alt,-r the nou.e ,s u,n -ulli, :,-iit .

V. juciioii. is'-ii. ••; ti- i'- '>*-': "J ^- ^- '"-

E.t<.ppel.^-.V mortgag nay 1,.- .-l.,pi~'.l :,- a;;,"»-t a persMi l-i;;l.H

m<,uiring of liilii tile amonnl ilue „ii hi- morlg.is,-. will, a M,.« to ,„„„,„,

,

."fchaslug 11 lulty of 1- n.Ptio.i. froin claiming liior,. tban '!.«;».;;;;;.._

„„„unl lb,->. Iailii,-d: /-.„„„„.,« s,n;„„< .1- /,., ..--I,,,, ,.( '
o. >-;,.l„„^

h.llnilm •.: I!r. ll'll. Hut if -"itcb r,M)resentntlons ale nia.l.- to .i.,,,,,,,,,,,;

.,;.iii',i,'it known int.-inlini; to pur,lias,-. or deal in r,-sp,.ct ot.,„ „-,k,i,,.

il Miilv "f r,.,leiu|ition. they ^r,- n"l bimlins on tb,' iii.,ri!:ase,-. ""'

„l,h„ush actually acted upon; .l/„nulf v- Hank o; t l>f'r '•/"",'".
'

. :!.4.

•ll.e mongacor may. by bis e„n.li:,-l. V al=„ -topi..-! Ir.ai, s'-inil::

111- payments on aci-ount of the mortsauc: /„,,-li. ». i.,'-«i,-i.

:',M1.

Vendor'! lien.- Void MortltaBe tor Pnrcliaie Money, -v

VM„.,-„ a morti-age was suen by ai. infant tor piircha- iii„ii,-y. am
1;

„„. inl-ant on ,„,iinig of a.e ,„l,„.t.-,l .be pur, lias-. '"'';;;"''''';;','''-,

luortmige- an assign if the iiionga.i- "as hel.l n,.i'..rth,.l,.ss entitled.

,„ a iJen for the purchase mon-y : V,.,-. v. lW„l,/.,,„(. 7 .;r. ..'.H.
1

Hliere land is .•onv,.y,',l in c..i.-i.!.-i :,li,.ii ..f maiiii.iiaiic... tli,. v,^ii,lMr i

has alien t'r the coiisbWatioa :
/',..,„ v. I /,.,/,„„/„, ,. I.r .^. , t^r.

17'.l.

gage .le* is pavabl, in lawful :,...H.-y ot llie l-""-.! -lah- til n-l

i:.as..e ,s enli.leil. at his ,.pn..n, ,„ ,.bini, lb uiii u, lb,, curr.-nt
;
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money nf Hint mumty. or it« iiiuiviik-iit hi Cnnnilinii currency, at i!

time nf 'Irfiiiilt iiiiide in payment: Mornll v. Ward. 10 iiv. Z'A

l.'ntirfoifl V. Hiiird. 14 (J. P. 87; and Me M'liuier^ v. fan-Mu-i, IS'.k

1 Ch. TiS! ; TS L. T. 432.

Priorities.— Formerly the prinritip'^ were deliTniiiiPii in Itic :t

-

ot t'xeriitiinis by tlie date of ill.- delivery of tin' writs in tli>' •-l.i'n.

for exorutic.ii. nnd for this piiriKii^ :i fraction i.f ii dnv was repm) -1

linkintin v. -/'fiTW. :t I'. ('. g. H. 2>«t: (''.nrrr-i^- v. .W.rAlc. Hi f •. I'

MT. T'.ui n. v und.'f Th, <•, 'Hi „.<' Ii,li.f Art. (K. S. (>. c. 7S i

.
Ml

cxicnnon .-reditnTs wlione writs jire in llio slnTiff^ liitnd;' ''• !

exmii.'d iiiv eiitillod to rank ;"m , imxtu: ll'iiv'n v. .l/**.VfW, VJ 1'. i;

oli'J : 'J4 ('. i.. .1. Iti- . But an pxecution creditor dirt'rlinf; the sli.i :

i.i stiiy .execution, may now. as formerly, tlier^-by lose liis prior, i\

n 1 Jit:nin«it any qul)HfHincnt execution then in, or thereaftiT cnmiuL

iiilf(. the "lieriff's liand«. before the stay is rpmoved : Ruhh v. Huioiituu.

v.. T. :J Vict.: Fu^<!<'r v. tt.nith. V.'. V. r. Q. B. -m: Rr If--^". ) r.

Ii. :iit4: Itniik of Moiifreal v. l/icro. iSJ T. r. i^ H. 414: A-jc '

/VMM,,/. 1.-. C. r. .-.:il : 7V«,*? ,f- Lonu Co. v. rpif/.'.- -f. i:t Gr. 41'J. I'-tn

tlie Blieriff. after heinz -Jta.ved. rany niiikc a second seizure durini: rh

currency of the writ; Caica v. .s'mi7/f, 13 <". I*. r»7*_'.

Mortcap-es fnr vain*- iire n>iia!ly entitled t.i prioriry, nrec/rdiitu: i

tli.> date of reu'istration of (h.-ir niorttiijie-^ and tlie omission of tli-

Repistrar to index a refti^'fred m-^lrum.'iu will not deprive it rrf

;.,nn-i> \. liuihhufi.. ;;s r. ('. (>. v.. -J.": (!>•;„ v
liri'

.
J'oiito,,.

< Oni. - n.

\n|inir;iry mnrti-'ngees, and iiioi'ipiice*

imi-t'Kt.rcd jtKirunient. howcv.-r. ari-

Th- l{r,ii'<tni Acl «R, S. <). c. KilJ.

4:{ r..
'1'. I'Kt; Kettlncell

with ai'tual notice of n pnoi

ot within III.- in-oi.'cti.in -'i

: and see <}rrt,n:^ v. iofUhi.

WaUnu. M\ U T. K\: TA I.. .1. Cliy. *JM1

VlQrle ^- I'olmer. 4H L. T. S" : and n person mnkiTicf vohmtary yi\\-

ir.'nls on a resistered morteaee cannot thereby !ici|iiire the iwifion

nt 11 prior iiKiunhrnueer in respect ivf such payments as aRainst pcr-

st.ns havniR charges or inciimliiam.'s on the mortgaccd property ai

Hi.' time of -^ncli pnynifni--. suhsivimnt l.> rhe morteaee. even thouc'i

(he p.Tson makintr the paymeni soIk. .(iiently obtain < an assignment <'t

!!. n,"rij:aee. l/e.l/t7/«» v. MrMUlnn. 23 Ont. :i."l : nnd where an

i,^,ji.iMir' of a tiTin flib.i''ct t.i ii inorlLMge, in ])ursnnnc.- of an option

in tli^t l>ehalE contained in lllp l.^:ise. purchases the fe.. tlie nioriL'iie.'

Inconii'f. a chnrs-'e on thi> f.c. and the purchaser rff the fee has no

,>rior lien, even f"r his pui-''iiase money, as against the mortcnce.- :

liuildiKfi <( L. -l«»«. V. .l/cK"eH,-M'. '14 Ont. App. r.lHV

A mortk'a«ee who has ;issiuned the mortpime. and covenaiiPd (>-

led to a lien as ajrninsi th*> n!ortt:;iirm- for al'paymeni.
payni'

An
deeil :

'UtS F mad.' tic, III ft
I'itlmrr, V_' (Jr. 22';

x.'ciiiion creditor cannot iret priority n\er ii prior nnntrister-.l

Hii^Tll V. liux'<rU. 2M (Jr. 4V.I ; nor over a prior nnrciiistpreii

.,, lliKuiU'ni /'. L. S'>rit. \. Ihlhrrt. *'< Ont. 4:U : ISnnr,, v. 1/--

I."ii> is; (mi. '>:',:'.: He 'Irutf.^i i'^rc'inlion v. Ilrrhnr

V.nk'r V. Itilc},. :t F:. A: A. 215; Hr L-nu* d V

it wouhl s'i'iii th;it a ptirchas'T nt a slierif

V. l-htill'in. 14 (ir. ."hi.

1 Ont. liU :

,
14 Ont. V.Vi: hni

iiav : r-iti Wiuh" f

A mortiratinr who becomes also

priority as sm h oi.^r liis own i

property is "cid the jiroeceds ar.'

The «nrplns. if any. which reniiini'

^.e /h>OM v. Stn-I. I'Mll. 2 <'b. t

uiion reditor cannor nci|nir'

.v['(»re flio morteriKc
lie iiiorizaep, and on''

able to his exe<'iilion
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> Rule 1M

, ili«

-,aud.me..t oaly bmd- luua» Irou.
2;,;| ,,.";., J.-mmv ....u- m„l,.,

:;^z^r':':-;;:;;'„; „n„ru. ,.,. ...;.,...,.
'^

„„,U,e<l by a»ub...,u'm -;-;^ ;'^,;.'\" „ ,1,.„1m,v. >v,tU d,e a»«-t« ,„

,|„t ke would I... U-IJ
-^ * •

,"l Ui- l.'liu.i' " "»• ""J '''^'" "''""'

parties upon tb,- .iu.f«ti>«.i ..I l.H'.r.n :

uan.
, „

.

, ,-,,n,,mHi'd uii ilif <uii>iruclmii "It ill

'""'"""".
K to mifult stav in tl,|. livst actiotl urn. l.is m,

;::::;;,;:,;i -.n irriruii,,.,.; -»...< v. .u„.., 3« r.. „. i^-.

1 .
4.-.:;.

tetweoii two iKTsoiis. a> lu »b.tU o
' "

hi,us..|l. or, «livri. io',Z.,~.

lira. , thi. Master lauy delerm.ne b '^~
'^'..X,,,,,, „„„.r parties „,.. ,w.

'

,1„ .„. «o»l<l be lik.-ly uiKliily to delay tia
1' " '™

„..,„„|,ra,K.... and"""""''

„„„i„« ,1a. ,,a n: .»./...»..'./ V. » ,-..jl,<. 1. <.i -

iit.'rteMoi

Hhwil 1"!

, iTcilitor-.

st'tllfi'l

L.

Ji. piii ilUll I'l'"

per..n. to Be*..... »d D.r »- ^*-r':»;;,';?r.^j"rs:^ i^jf
j!"^

!s tn ;iiM>"nit iL iliiv_''"
''"''''J,'!'*iiM or ^ l.;ink hnlid^iy. .'it.»'rvviM. a,, «.

;:';;;;;;:;;,;,?:i,:;t;-re;i;;;::ui;./u;ay i.. .-. d,..,, by ,«... u, v.

l„r^: hMKi V. Connw. 10 Gi. oo-..
, . |.„„„ I,,..

" ';-; '" ir^S,.;: 7^;:"'^^'% u,;''r;C^.o^ H:t::;:!;„,
;i;;;„ -„

,,,,„„s: ill default of payia-al a '";'.;;";!
\ T ^^-^ « I.e. "l^

^^^S^tWS^Sm'T^
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loim l.isinv [he sulwMiuent ininmbron'Vi-s nie milliinrily entitled to «ir

ce«ive rigUts of reilemptioii in the oi^er in which they acQU.l^ed th ,

ehni-e. «i\ onlemhir nromhs licins eiven to the tir« in priority.
^
r

one enlendor month l,(»lf ai;i
.

to each of the «''''!^'"
™''^;;;V

Sctr,,,. .-,,li ed.. 1U45: Webster v. Pattei-to,,, \\ . N. ISW. 20. But t.i

limit uoiv »i>eciallv direct that one iluy only lie Riven to all the del.'

dnnt« to redeem the plaintiff, without prejndicv to 'I";"
J'.','"''"'",.'"''

.,.. U„rtlrll V. Hew. L. R. 12 Eq. .T.I.".; Tlir Ocerol (reditu O t»

(;/.„„. 22 < h. L>. .-*!•. 4S U T. 1S2; Smilh v. 0M.»!;. 25 (_ h. U. 41.-

CiLd^ L ct .S. Co. V. yiiimroj. 28 C. L. J. IS-". 1";
-""'""' '

.aid that lis .1 iteiieral rule where there i,.e
"""•.'iL '^tj™.""". J.^'V,",

ilnv Hhould lie Biven: and see Piatt v. Utiida. 2i Lh. U. -4., ..l l-

I 4-4- where ihe practice "f giving successi>e days tor redemptu . ,

where there are .ub.e„ueut iniumbrancerH. iva» declared ...

iiiiomalou,; and ..v Uac. v. JJ.,../.«. TS L. .
Jour. olSl W.U

\l,i,,lv„. 2.S ch. 11. r,i«; rw.icfl V. .\../.oH.. ..I. I.. 1. I--., ^ /"'

i,'ci,ml.raii.er. iind all i»tsom« .laiuiing under hmi "',,?"
^f.""':"

one day lor re<lemptioii : Lov^iay v. rliapmait. J2 L. 1. uau. «<.i

V Luci;- L 11 1 K.| .-.17: ami so lire execution I r..dltois. where til. !

are no intermediate incuniKances : ll«lr> v. Hi»c...it lU Ueiiv. l.j

-

.viciirf V. «„,.,'„. 5 D. & .*. .-.<5": .l'rf,i9/i V. ».K"". 1 I li>. H'. •^'

Seton. r.th ed.. 1'Hr,; lim .~e,. <:,,r,„ll V. ff.,jii.«... 4 l.r. 4..1.

gi\.
\5 to the iiio<le in which the direction tor redemption

where one of me sabse.lueiiT iucnnil.rancers w an an'mitaiit
:

^

SuiHIi.tl V. HcHkelh. +4 Ch. 11. llil ; l!2 I.. 1'. »"-

\fi..r t iiidgment or report iippoiniinc a day for redemption.

I.linoiift- cinnot h.' required t -pt na.vment of the re"™:' '

..i,M.,- lictore the day named f.n- i„ivi,i,.nt with interest only t., th

date;' Hill >. /.•..i.(....i(.. IM'T. -J 'l'. •''' '- ! •' >"" '• '

O. c. 121. s. 17; I!. S. C. 0. 127. s. ..

A partv making .L.tault in i...l..mi.t...n iit the time ap.
"'""^\^^J

'

toreCsed- Hulr ^-. and new ucconnt, imiy. ironi time lo .ime.

°ke„ withont further order: llul.- "a. U-h.n nil the snisequem ;i.

cniil.iiin.ers lioie l,.,.n f..re.lose.l. ..ne lalendar month lltulj .I-

..ivei. ... the mort;ias..r to re.le.-iii. ami. ..n .lefault. he may he foreol..-

An incumbrancer redoeming. may proceed to '"'"•'"-<
™''"'''f''"'

in,„mhran..er, and the mortCTfor. as it lie were ihe oriBinal plain ,

,11 tie action. A iulisefiuent incumlinmcer redeeminB out at nis on .

"•

of priori.v iiiav add the am.iunt taid t« his .vwn claim as agmi:

• all incur»hninc',.r» subi...q,ien, i.. Inmself. hot ,i...

"-J'^'"''";'.
'

are prior a» agalns, th. latter he may claim to be ""l'!""«l
;

,

sne,-t of ..nv claili. he has
i

1 .vhirh Im.l prwritv ,....r the lait.i

calm. Mm. aiasmuch a. a prior locinihraii.er on .•ed._en,,n,; .1

luent in.-nmhran«r. in respc-t ..f .. pre r claim I'""' ' * ••>
'"'

J»

ioald he entitle,!, t., a.ld th.. amonnt so nn.d Jo his
7"J'*'v""'

he redeemed l.v the latter, it will generally be foun.l inexpedie

L

,.|,ini the riirh, lo lie redcn,...!. alol tl„. ,ncum lirancer ne« in ,,i
.
r

.„ the i.lnin.iff s|i„„ld lie appointed to l,e redeemed as to hi» <
l.i.

...ttout lirsl lequiriiiB him lo r-de-n, a siihse, nt incumbranc.T

r,.;^ct of any p'rior claim paid hy the latter. }VI,er,. the mortiiii:

'^!^z ^i'^;;' !.^:;'-iT, !^r.^;;; 's^i; :. ^;;:;-- «».;-..""

:i rii. I». c.IN: 4ii L. T. 7,",-. :ir,<l ^p*' /.""""'.A- v. r'j««»"fip. ...» i-.

ii,-.
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,V,ere portion, of an «t„te
--^^--^^^'S ^ V^^^^^ZZ

he mortgagee, r''^,''"'?''"",' redeem : Uitl v. f'.r.vtd. " '"^- -"'l
^
»"•' --

he dUity ol "tTmdiSllttWtween rn.dX,.od..,ts

whpre there is fln> o'spuic "^,, . ,,,^„, ,,-Hiimit., whire there i» any a,p»ie - =^"
„.,„,„,t prejudice

Shell- rights i«lef »f •• <""'""' ' ^™' .u ,, 4K; ; r.11 1.. f- ;l^^ ;
''•'"'

;l«i to their (lirwtVii

i,reiudiceto;vh-.^^^,

'"" —ilnni>lioii

. . _- jvirtwl.

piilHtiim in

nmrlgRKee
lelt'asi'

nan ou

till- Master

,l,e mortgage '•>« "',
™: , ;„'f„'^,, ,f of th- ,««!,:« "

"'" ";
i;",'d""e°.Ch , h ;r,.ntitied ... redee,,.. lus .

'- -- V^«JJ on. AP,^-^----
As

'-'-H-
. .. _„, ..,. iswvil ••~'al'\ on the

Where a mortgage comprised jjoth real n..d P-.^- ; ,,.p„,,„,„,i

per,,,,, or pMsons : "" i^'.
";"""

ie. now U. S. O. c. 12.
.

,=>. iW.

Where «evernl Der!.on8 are interesteil m the

'^iTe of"hem ,eekiog .0 redeem .. om. no
red"

a rulv

ption,

nmst.

^l^tfpSrS' tiHi'^ngagei e.t,ue on ..,,.,
...^^; ^ ^, ,,

tlonate part of the niortgage d' I

" «*
""f.^ . + „ ,._ u. fiT,:!. where

\l: 4 O. I.

sal

lorlcag,',! l,roi„'iy

ht.d only entined^to^^-m^- !^-rfVr''.he „.„,,„,.ee

and to get compensUlon for the
„„„.,,,,„ a ne-.v

Where n,e,i..yn,J0in,edf,.r,*,n,™^-^^^
n,ust he apponnvd: *™(( > ."<•"

eo„,"et.nr for

allowed tor '-J'
-"'.'.'"l 'f,,,'^,,,;";' .J.n.er „f s„|e :

1 In this

legal title to

a panics ii.ixut. — -.- -
; ,„f.,,,OTi",'il l,l'op,T,v. tli,' 1,,"rt;rag,,i

undivided ""'»•["''*''' "'^/hremaiunig un.Tv,.le,l one-fourth.

,lj entitled toredeemuti re^^_^^^_^
^^^^ ^^^^ mortgage.-.

day

ret„ling the t'm.-allo^veu 1.,. ..;,
,„,, „ ,,„„,.

(!!.-'' Iriive 1' ni'V ';i!
liven

Master-. Report -•! he Maste;-

i, 1, signed, and not '"-tore
.

•' '"
"e conlirmed before the ,lay appo.nt

,111 be refuse,! ;
i>"""'""'''-'

:; 1 l,y. I h. r.:l. In the latter

"na< 'allow"-,! ; aitd s,-,

,-,fr !, (>. W. U. I'-^l

. /,•»!.

„„., Mi.,tll-I l.-at- d.i-.,' the day M,,.g, r

,

i/ec,.«. 14 (it-. -.ill., i; ""'':;?;::'!:..

,i f-nr ri',lei„pti"n. or a liin>! order
^,^^,,,,| ,,„

, I'l.v (-1, "It-- l'i»» ^- "'"'" »"""'
i«-r, I t- a>. * ". - _ _i ,

„e a month's ttirth.-i-

iiii:-,. „i„l ;„ "• ''"'« '
'

1

^W^^EmW^^W^m^Mm^m.
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As to coulirming ri.|K,rt. «« Hule, IJIU. 701). nn.l uotes Tli- ,ion ,„ „„p„u„ a d.j- lor redempiion m.^ be rtmedlM bj .™L ""„
in Chamberii: Ain, v. Connor. Ill Or. 3fl4

"""""" "^ appllcat,„n

Wliere tlic .Mn.ler liaU omittsd to allo>v tlin iiianwiil .„„ i,

1, , ,h \'i
' "^^ '- J- "-• n'"l >« a/orl,., V. AJaiilun l- .jr j-,-

;.r>,l nmhel^/,;;;/',;!;;;";;,,;:!'';;:'',;,;''"''^'
- "'"< ' i-"?. tS!-^;

.;r.™ued the .w..iJ„,u'^„;i;-r, -I:,;^; r,;;',,!^:' .r[„;"r"';»rtill, lime nns estemleii : o. v. r •. ,•[,,. ( !,<! i
"i™:^!.

niso where it nn» shewn that ih,. v«Ii,h „r ,i . ^,^ '

'^"

s;rr v"^v'" ""vj'v^"^' ^^ "b" -«r,:o;;,r"^r'a r"; .,:^:

(^r rrt „nv.i,..nr J U. .' \ ,'
^'*^ °^^ ^^'^""^ ^ lea^tOtlabln ,il-..v-

h':; :'::;,l7tSi:s:t:'^:;^ t,.ri::!- -;,^l:-r? ^"' -

..":?-;,;::: r!;!;;:r;,!;r;:;:;: :;:: :7V'^:f
"- -ir -

of the ,„m',K,^tf'le^,^r to .on,™ ^7 ^'"""""'"l' '" ™">-'J"e,
at ,.|,„r ale of hlrLV H.^ .7" " '""" '° """^t >"" '"'bilitie-.

exreTolins ,l„ r'„ , L ,
'"' ''''"""'I

1>J- tile mortg.ge
: „„

I itiif ri'ny irt* I ,?.., (h.,| oi] til.

n-her.' tli^ appli, :,ti„ii ;s iii-i ii„
the niTit.;i. ilinr niN', ^ n'li-r U
1H!H;. 1 <'!i, tJ44: 7li L. T. Ts.

iniril niti'!- final order dismiwiii^
•' Colliintoii V, Jiffcr;,.

Ill
"I'l'l
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7W. On any jirotreiliiig for lurtrliwurt hi. or Iiii'

reiltniptiou agaiusl an a-.-ignee of u niortgugci ihe sialo-

meut of the mortgage account, uu.^r ilie •<a\h of such

assignee, shall Ije sutli'jii'in pviimi facie evulei. l- nf ilie ^tale

of such account, and an affidavit or oath sluiU uot In- required

from the mortgagee or any iuterme.liate aasignee. denying any

payment to such mortgagee or interniediale assigni',-, unless

the mortgagor or his assignee, or the pnrty proeueiling to

redeem, denies liy oiuh or atlidavit the coirectnes.- of siuh

staieuient of account. U. S. 0. 1887, c. lU'^, s. 11,

SJt'e i'uuri V. Hollaiiii, 8 V. K. '^V>.

7»a. The Master's report shall state the ii

persons »ho have been made [larties in his olVm

liave iiecn served with llie notice or appninlni<

l» lore i,rovided for. and the jianies of sucli as

default, and shall set forth the amount of the i

priorities of such us have atlend(^d, and these 1

iie certified as the only incumlirainers upon tin

Coll. Rule 131.

fala"!! from (."Uy. O. 41:'.

t'or forms of rep 'rts in ii"in^'jiiif .;)-

il«0-imo.

Rulaf
mna.

l.v -niti-

me
\ an

at

|.a\e

laim

attcr

,• |.r.

of aii;:

il who'

lieri'in-

iiiade

;. aiMl

shall

liorty.

J I. \ I.. l-"nus Ne

7S8 Suljsci|iuMit accounts sliall. Ironi nine to 'i ""'•;;;;';- ji;';"

lie taken, suhsecjiient cn-t- taxed, aiu! nece-sary |iroeeedingst'.i,, ...k.i

ha'!, for redemption !.y. ^.r toreiln-uro o!. the nthir parties

tiitifled to rcdoom llit? inortgajr'"'! pivnn-^.'-. a- it' -^lu'citip

.Jir.Tlions for iill tlir^' purp-'^L- h:\-\ Iktii miujiiii-ii in ilio

jut!<riiu.'nt. C.ui. Kulo 13v'.

'iriki'n from Cliy, O. 4ri"j,

ii rlh' mortEUK'T. .! .hviht "l' il .imy .if ivtlfnipiinii. <n- ini.i- im- M-rt

I nil iirain*r. rpdeeins tiD.v prinr t-Inn :-'•' wliii-ii \\:\ji Ii

wliii-li, hy t-mitraft. oxpress nr iniiilit'il. 1)(

mot keep sik'Ii i-litirgf aliv :i- asaii

wiis liinincl ti» (liscliiirge. hiani-.-,

Kt !L iiii-Mii' iinii;iiUi'.'iiirer, ffftft ui

•r inniHcdly. I'.iiiini u< riis-

:ill..v\ ^1 ^utii pnidlii-ui

.^iiiii in llif mort-

\' Im-t! incuiiibraiU'P In

iliiirw: Itlakc v. Beatii. .' Hv. ''•'•'.!.

ill lakiii;: n»» suhMt'tiiicn; ;>.---M;ini 'h.' MaM.v

i"T iiisuraiicp since thp la-t {ifrniiii!, iiii'lt'i- a

L.ice: Brthuiie v. Cal'-utt. :t 'ir. 'Ws.

In Kn^lan<l. it is ilip pni'ti.-.' mi i.'ikinji Hi.- snt.^rqii.-nt jn-ouiit, to ij

;Hn-,v iniiTixl <m Mif cros^ am.mm .'1' prin-ipal. iutfpsi aad costs.'

Itiun-l '111*' In til- last rpp.a-; ; Hllon v. f«rf.i.v. 10 <"li. I>. 4'.i: 47, i..

f,nl nf SvH"'!:. M.x. '.'7: htii ''!. y.'.:>: am! sec ./«»'<,;,

lin»; nor tieen ou'*t"niar; int.- np'in intor''«t r.-ji.'cj of



986

RolH
TS4. TSfl.

CONSOLIDATED RULES.

ji. uuk-Kn Uk' iiiortgngt' (.xi>i->'---:

ilMfquent iiuiiuibruiiwr piiy« ntV

iiitt>rt>Mt on ihf Jingregate itm . it

III I L'uii[8; tb<' iiiter«8t on lUt^ inn
"t'Tved in his uwn lei'uilty, bui ij

Nit. nnly : .Ui\Ia.-<Ui w lj>ri.„.

iui iiiciiuibraDeer's own v>''^'l"i J*

l>io\nltT* UiT^tor. Hut «tn?if ii »

Iirior infunil)raiice. ln' i> t-ntilU'd j.

imid by hiiti for priiK'U>iil. ioit-rost

ii)>iil tK'iiit; (.utiiputcii ai Ibt> rnh' t

ibe iiiten-M ami • 'i-l.-. .u tli'' 1>'»,mI

f. L. J. 1W4.

Altliiniwh ordiuarily a uiortgagw')! owu csls do not bmr itii. i

yet if tlu'.v liiivi> lut-ii fxprexuly ordered to be added i'> hi;- dobl. ilf

bear Intei'-l at tlu' -iiiiii.- rntf <\* the luinvipal moin;.\ iiuui tlif i

of raxati'in : L'urdliij v. hi>i,jht. 41 t'h. 1>. r^'tT.

T54- If the jtidjaii^'"' (lir.M- ,i -ak iu^toafl of t'-irc-

i.-l"-uiv nil <k'tiui!i in payment, then ..n deffiult being ni;i«''

.

lUi'l an unlt'i- fur -ale unlaiiu'vl. tin- properly -hall he ^ol'.

with the approl>ation ot" the Ma-^ter, who shall settle the e"i

\eyanee to the piir*.l'mM,'r h\ t.a>e i!ie parties differ al-
- /

the <i\me; aul the puivluiser ^hail pay hi- purchase lainu

}

inio ('<mrr. to the credit of ihe action, -inHJe' i to furr'

or<Iei. O'D. Rule 133.

Taken troin t'Uy. O. 453.

Ky ««/(,, Tin, 7J4. I{i4. uh.Te r. s^k- - ^rlered. tlio Mast..!' u; .

(.•auHC the pi"iitiiy. "r n compt'lent v;im Di'TimI', to b«' sild, fiilifr !

piblic iiuvilun. I'l-nate i.initrnet, or tender; or part by one uiodo, nni

part I'y ain>tli< r. is he may think he'-t It the iiit*'ii'-i- nf nil pan
and he niiiy \i\ jui up-^t prlw, or resfrved biddiDS. but such pri< •'. t
bidding, umiki be so tixed at the oieeting held by him t<ir the purim...

of settliim thf nd\ertisemi'nt, mid iimkinc th'' it her arriinseimn-
prpparat'.ry tn the -ale, and must h-' iHiTilicd in n,. cnniliiidns of Siil' ,

The Ma«tfr is to settle all nec^wary <ninHyanci'^ fni- tlir i>urp"-.'

rarryini,' unT flu' snl*". in <-ii!^ the parti'- ibffpr: ur in case ihtrt' sli:i ,

be any prrsnn* 'iiHifi- ;iny disability ( itthcr than coverture i interest"!

m <*iuh sale,

r.flore ;i -iib' An tak*' place, a iii:;'; ^rd'T mu-! he obtaiiiefi

Kulv :wr.. note.

It h the -MnstHrs duty nor lo sell the whole, where it is deii • t

!i s;ii.. ,ii' jitirt ^iMuld surti'^e for fh'* pnvmenr of the irirumbni

v\ lii'i-i' the inort^ugor thinks mme laim i> (jll'evtl for sale th.i-

neros^nry. ix' -li'.iild i.lijcrr at th'* -•tt!i'ni''nt of th'* advf"r;--ri;ii

U IS too laif to take the objection afrt-r the sale: itvaty v. /*''

/iiM'A. :i (by. Ch. 344,

I- 1 VSM. T'ne purcl)ii>e nionpy. uhen

l^y^i-'^ in jinynit-nt of wliat ha< b*eu l"<.

Tilf and The other incumbrancer- n

their prinrities. 'OLethpr wii! -;ii)t-.'i|',i

sequent cost-. Con, Rule 134.

Til ken from (Jhy. O. 4."4.

paid >hal! lie .

lu' tn rlie nlii

\, ar-nrrlino;

iierot. and -

Kv'n aft^r a sale :

"laim: >/.'/rfr v. It.irf' '. J^ I'

ivas ;illo\v.-d to come in and prove li-'

i:. -.ir..
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,Mv nmong t\iu eseiuti..!. omluurs :
Mnrur, ^. ucaim, .-

J4V'. L. J. 1-"J.

75e riKm a .ofconco imder a ju.l-:i..™t for viMlemr-M,,..- .

,;„„, ,fe Master shall, without any -,.«-ial d.mLon. take _,,,,, ,,,

„ ...oont of what is due to the .loLMulant for ,mue.pa

r ,nev an<l interest, and hi. costs .hall ho taxed, and a t me

"cM^hue for paynK.nt api.^iuled aaoahng (o the vnact.cc

of the Coni-t. Con. Kulc 135.

1 ,k..li from .1. .\. Kul.. I IMHl . liXJ.

- -- ;- ^r%r"rt::'^'^r^^' '^ ''"-^-"'

wir,. t.) Insst nil fXiTili.1111! hi" I'""" "' "'". <"""'" "

interfst and <.o.t». into Court, to :il>i. • 'I'.' «'"^
"il,. nin V b<- r.-

™.o. »ee HW.».. V. />..rto».. S 'T- l>- »»" ««'*^ '

"',„'t,i''i^.nt of a plaintiS in . r,.,l™p, ..<«„ f«ilin. to ro-l^n,

(It t;iP tim'- iii>iiointo{l ho niny l» • foreclosed : If"

7S7 Where the .indirnent is for vedeniptinn or fore^- iv;-;;';;-,

,.•„ ,,..,, ,.,. v,-.,l,.nv)<i..n .ir -ale. -"eh proeeedinf;.^ arc '"/'"'"
:|,.;;;',;;;„,

'''"','

l". !. !"'! '-nd nnd willi ihe -ame efTe.-t as in an.,',.

;;tI.t:'for'fove,.|:,., r-ah.. n„d in -eeh -- *"«
'^;;

meanthrane.. -hall he tren.el ,- the ovnev of the o^uU

of reilenil.tion. fnn. Tlllle ISfi.

n,H.n fr..... ,1 \. !!"'
'
1"" •''"'



Oi.NSoLll'ATKIi UlLES.

lu Hii actiifii l'i>t- riHiHiipiioii lite ptaiiitiir Ik iiui oiititled to a ^.U
in (luruult of nilt'iiiiittoti, ntid It Ik uiily wlit-re tii*^ uioriKUgrv tfXpr>'-'-l'

conMUt^. ttiin a jtidijun?iit in a redviiiiitiuii ai'iitm ciiri !>• »i. fruiii'ii,

LRunll.v tilt* iiiilj uliwruative ol rt-ikuijuioii im fi.f. <*|o«.iirt?. or ili-

tninsal oi ilie lU'iiiiii, wblch U fH^uhalfnt to a foretUiwuri'. Tlit> pl^t,'

lift may !>. fi.mUiwii ; «« Uule :11H ; aiMJ uikIit itiN Km/.; tln'

pigce may hring in any iulm«'.|Ufiit tiicumhrumcn* iiiul fmvcl.w.' tli, i,,

liui wli.'H til'- iimrtjtuKi'e hrimt* in Mif -ultsp(|ii.iii iiicumln-rtui-i'i- r
wntil'l ftt'iii tliiil tlicy \vnni,i iiiivi.' liiy itrtliuiirj iigUi ni dcfvudaiiu i

a r<>re('l')-4urp luti'in luxi do cntitli-tl to claiiu u t-ulV* ou tin- n.-"ual i.'iu,

beratiHu tlie action tlit-n ceam'* tu Ik- a n-itoiiiptiitri aclicM and biHui:,,

one for forcrltwuri' : nfc HuU- JWJ.

.V morljrnBor. or an> |.fr!<on liuttii' to n,\y. i- cmiilivi lo rccleem jm
ii.<.ilpi(tp iiiiule aft»T ilif l»t .Inly, I»Mm. after It linn run tiv*. j,.;ir,

fvci, rlnnijjh the tiuic Imilted l>.v tin- moriKUKt? it^Blf t()r rfilimin ir.i

h.i^ noi .-xpired: U. f*. ('. <. rJ7, s. 7; lie i'urkei; ItO C. L. J. Hit; Um
ilii- |)r>ivi-i(»n Uocx not exu-nd to Uioitjintfi'n or Ui'benturc* i>t*i.ur<'i •.

[M.'il iMaif yivt'D Uy liny joini >-t<Hk Luiupiiuy or firporatioii t W Vi.i.
f. ;!4. ». I U>. I

: and al.pr the tini.> for ri'di'mptiot. Im« Iwon tixi'.l l.v

any jiidgnient. order, or n-port, the liclit of a ni'.riKagor to st^p iii

tfr<"'t liy rwtffiiiiiiir :it an curlu'i- p.M-iorl tlnni ihat niniifd Monl-I >.- n.
to Ih' 'IfHilitlul : s.'f /till V. Itoirlaiidt, ISKT, '_' Oi. :JU1 : 77 L. T. M.
Where a ninrlKajTRe take* procodiiigs to pniorn* hi^ twriiiiij .

he cannot ri'tiist- io uLci'iit payment oi' the whole amount of prhicipji:
and hUiTeJit. even llionttli part of it ha« not matured; but wlitm lii-

prnrecdiiigB are confined to pr..|.*(tinB bis ^»<?culily. he caiinol. «o f:u
as the Statute al)o\.. inennone<t itpplies. be ionjp.'lled to aco^'pt paj-
meiit ot moneys noi yet uciiu'd dne ; the right to accelerate piiv
nient for default U'iuK his, and n'»t that of the mortgagor : see fx )
i:niH. IHIW, -J (^ K. 7tl; 7s I.. T. mii: ;> p. Wicken^. 18HS, 1 ii. i;.

rti'2: i\tcken» v. Shuckliunjli. TN I,. 'I'. 'Jl.j.

A reversioner or retiiaindertniin jm not oiitilied to redeem a niort
gage of the parti<'ulur estate, wiliiont the mort^'agee's consent, before
ihe reversion or reiiininder has com into posses^'ion {'rout v, foil.

o(|'r"l'f

ami (it'll

7HH, Sultjpcr 1o the provision-- <>i mcikhi i\v<. of Th,
' Act rf»pecti}i<j M->r(;infiPs of Upnl L'sl.ifc. in an niti.in iuv

foreclosure or sale, npon payment by the ilefondanl. nr.

in an ucrion for rntfinpticn. upon paynn-nl hy ilio plaiii-

titr. of the aniniinr fount] diu-. the I'lainiifV i»r iklV-n-lan'

>iialL unli'— tilt' juilirnii'iu .itlii-rwi-c diicil-. a-i-^iirn nw]
cnnv.y till' inort^a;:o'I properly in qi.e-tion In rlip ilefi-n-liuii,

(or plaintiff a-* Ilie ea-e may if), niakinf: int.- paymenl. nr t"

uiiom ho may jipjioinr. free and clear of all ineumluMiin-
none hy him. and deliver np all deeds and \vritin_^* in fii-

cust«)dy r.r ]io\ver rehitin.ir
'''-

-rrin, u]ion ,vA\'-r. and in niM'

of a cnrpomtinn the allitlavir shall he nuidc hy the otH.vr

thereof liavin.L' fh.- cii-l-idv uf ^ii.li dci-d- and wr'itino--. fnn.
Rule 13r.

l.ik-u Iroiii .1. A. I!nle MSS] . :;:{!>.



i'Uockkhim:!* ox iii;itiitxei;» -HJin:ri...si i:i;. lac. livi

m. Act r.r.i...i >n ". •- "'•'; '- "• "• "• ''-''""'";
, .iiiiili-il 10 redeem lii.|H«d ot mklin ii .Ii-Iimtu-. "r

,,viii.,. lunv miulrn I ,i,.ili;ii«- U-IH- ""'1 ni.irl«au.-.l pr..;

,.''lr..nir.Tl.''l l.y thi' molCK.if.. t.i niij llmil p..t«iii
:

•.-!! •. .

A jmlgii.t'iil

rll u lul* 7M

.riiluur la liiiuiiil "> ii««il(" >>" Jiulmiu'iil

:
/Irii.t .,/ /."rc/u/i li'il/i .liuincd v. .Ui-i-n

tlit< iHiriy .liKluiiii

> (It. 4(ll.r..llt..i

Ulu

M.I a-

i
111.'

V hniti 111.' iii.>rlitiit(..r. iin.l

..y. il.l.' t.. III.. plilinttlV ilil.'

I'liiH llif iigUl to n ."tmv.'.Vii

ln'tw.-fii Iw.i liii'lliiil.riil»'.'i>

au.-i : M»(. V'.dUH V.

n «iili-..n)U.'iit In.umliriiiic

111.. liiMik, the .luti-i'quoiit iiittiiii-

If.' in I'l-.'f.T.'ni.- t.i 11 mnrtiEnB..r.

Ih v "li" I" \'""' I" .'111 i'''l

.111*. 'Jt I'll. l>. 'i-i.

mil- iKI.'l

,.r I'.'.i.iiii.- II

,.,.iivi.y I'.
I',

'r ii.Twms :
|,

.. L. It. nil.

niiiv.'yiim'e,

"

WliiTi. llii'r.. nro olli.r iiii-.m' iiitmi'i.li'.l in ll iiiiii:

,
,..i,U'ii tilt. piTii.ni ml..'iiiiiii!. llie liinnniiBii. -li"ul.

'liuflv nlii'i-nilnil. nuliJi'Ct Ki tllP oiiultlei. of »iirli I'lll

I'.,,',, V. Wi.iii-. 1.. 11' •"> l'li>- --7; and .w H"»d v. /'.(.

l-.ii. IVJ: 1" !' T (li.v. :''''»J: Htid lep furtluT a» t.i fi'ini "I'

I'hull'iiv. Ilurlou, 1.. It. a (111. :i'i''i.

VMi.To 11 iui)rt«3ll.ir who lin» a».ii!iHil lii» «iui>y >>' '''''"'"f':
',',;;

lin-i iikiiii: 11 I'lvpunnt at Inufinniiy from liix noilinw, i« coinp.lI.il to.

,..,, ',{„ ni..i-i:.:ii;.' 'l-lil. I' '- 'I'lill.'d I" " nr.inv.'yiuu'i' «ill.lvi'l 1" ll"'

,„„.« ..( perions other ihiiii himwlt In Ih.' prn|«.rly
:

hi«,t,n,,l >.

,,,;,,„,,,, :;',r,,.. n. I.:;.-.: .V.i I., f. V.a: y».oi'. I'.//. V ll„,i.,.,. ...

„i, 11,.. land (or tlii' niimunl »o I'liid a« asaiiiit hi.- a^-K ;
ll«i,nii...:

;. ',,11 I d- I i;, V. s„,itl,. 17 Ont. 1. .\" ll. Ilii> ITUi" "t n •""

pyiiuw ti'.' .-, loniint li.r lite «lm r..di'.iiis: - •• \l,lm„„ v. /././../. -'

ci; 1) .^1.17, WhiTi- a ni.irlBai.-.' i« pni.l "rt. ih.' inorlBiii!.". i- li'nu"!

t„ 'rpoonvey the n,...lBiip'il pr.il..rly >,. Ihiu 11 «ill r.'vrst In t i,. mort-

,..i..„r.- if hi- r.ionvoy I,. ..no ..( -..v.'iiil iii..rtB»i..|... h- will 1..' ml 1'

« ,lin suit of me I'lliiT n,...lBiilt..i» for nny 1,.», Ihi'V ';"'>•''"""'".,'-;»;

1,1, ., .loins; .1/.I01I". >. VKiciMtaiiJ .WW"'''. «""'',
'"..'i-"-

-•'

r.T I., r. i:ill; alfirni.il l.y (
'. \- '• fh. I>. M,: .« I.. 1. -W-

V >,ib"piiu.nt ini'i..nihraiK'i.r r -niing a prior iiinrti^iii!.; i» bound

,,',„kL. over all .'olhuernl »e<^urlli.". "f whirh he liii« notice. In the

iiiin.h of the niortiniBi'e, or i« Unbl'. lo .nl.senuenr inonni irnnc,.r« tor

,|„. value thereof: (Ihrn r v. .v.iiiKicni /,. d- '''. < " 1 «>• ••"•'";
1.

., rti-iRee has put it out of lin pi.w.r to r.'i.iiivpy Ihe i.hole ol

iii..ruii»e ...curity. he may I..' ,om,...ii...i lo ".-'K;; ;;'";i";;"'V,"'l

for till' pnrt he 1» uunhle to rei'onvey :
.v»iil/i v. Il«„t. . O. 1.. It- I'jI

4 11. I,. K. lisa.

.\ iiiortKncor redeeniinR iw

.r.ler. iiiid In not obliired lo ii

luirlCTSe: /•-IIm v. t.»i». 1 (I

ll-. .'14.

'nlilleil to n reci.nveyiiliee. or ve-tinc

(ii'pi a rerlilienli of disilinrge of llie*

V. Ch. '£,',: <!cU„i,ni, v. .lyi'/.niii. l^V

In order to sel the nioni'v out of ili.' linnk, it i» nocssiiry to pro- ^.;;;l;;;;i;^.^

lure lo the oHicvr remiired lo si,;,, 111. .li.'.l".'' '|"'.,""":"' "f "l". "T Vi'lik
,.n"- pi;vi,it- il ill. iliilv verilieil. or that r.i his .ol.ntor, if an). It ...it ..I l.iik

thineonseiit cannol he procured. i„i order iiiosi be obtain.'.l „, ( ham-

„er.. on notice t.i soil, ,,i,i',y. aiM til.. . ...t- .'f -.0.1. in.. l"ll -v.
1 "«

1,.. r.liiered to be paid by Ibe latle,': ». liiei'l v. 1 ». !1. . I hv. ( ll. .11.

lUrt, V. .Sfourc'i, 11 .lur. S. S. 'JTS. TlliT.' slioiU. aN.. lie produeed

,0 him a certilicnie from Ihe liank llial ihe ii y liiis I" "n pni.l in.

and Ihe jiuljmen, ni.d report, if a,iy. mi'ler lylinli it "as paid m.

The party payins in tl.i' money, is entiib'.l to re,, ive iii» ,'"'iv. ane

„i,.l ,.,,.,K, an.l to he let ill'., p. si.'"' '"lor" tie' money .-. paid ont.
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CONSOLIDATED RULES.

Wlipie the mortgagee has lost tbe nioTtgage deed, bt w linuml

bis own expense to furnish the iuorlg;ii:or, or any inciinilirjii;ctM r

defniiut' him, with proof of the loss, and with an indemiiiiy ni,':i]ii

any demand ai third persons: ilcUonald v. Himc. lu Gr. "2; and s

ViiltiHiU V. MattheKS, Uli L. T. TIJU.

(vi.) l!cc€iien\ (funuitlces, tic.

7{I9. The party prosecuting an order for a receiver ^^hall

obtain an appointment or a warrant from the blaster, an!

servo the .-ame on all the neces;?ary parties, naming in iln-

coi)y thereof -erved l.ie proposed receiver and his suretie-.

Con. Bule IIG.

Taken tvum C'hy. O. 27S.

I'ho appointment of rereivers mny now lif made in any case in

which it appears to the (-'ourt to be just or convenient: st-e Juil, Ait.

sec. CkS ({»), fitti)r(i. pp. "io and IXi.

A receiver is an indifferent person between tlie piirties, appoinipii

l)y the Court to collect and receive the rents and proiita of land, or

til" prodUL-e of personal estate, or to take the care and custody <<:

any other property which it does not seem proper to the Court t!i:i:

either of Uie litinaut^; sIiouUl (i". either by reason of jli.' contrnx.T'V

exi>'!ing between tliem. or by reason of personal disability on ili"

part of the party legally entitb-d. ('..7,. infancy or lunacy.

W ht-re the appointment of a roreiver is a substantial part of tii

relief soujrht by a plaintiff, he shnnUI indorse a claim to that effi'i

;

on his writ: CuUh'ntrnc v. V'.lrhf.iiii.i; 1 I 'h. 1>. li'.Hl.

The appointment of a receiver operates as an injunction, and

neither of the litigants can i-weive thp money, or property, comniitrml

I0 a rect'ivfT. without a contempt of Court, and it is not necessary in

tlie ordiT apji'iiiiting a receiver to grant an injunftjon in terms: Kerr
en Itecoivers. S.

It has boen said that ;tn interim receiver is suniTsedecl by tlif

jiKismt'iit -^nlisi'iiMently civen in the action, unless he is ex]iressl\

continued by it: K<mt on Ueceivt^rs, linil e<l„ 1S4J ; He rr>t v, .\rrill-.

10 W. K. IV.in: Taylors Orders. Urd ed.. '^74: tlib^nti v. Moutfort. 1

\'es. Sr.. 4S.': but tln' authorities cited do not appi'ar to bear om
tilt* proposition: seo Si-ton, ."th 'd.. t'l'lH. The question wnnbl appear

to (Icpend on the terms of the order appointing th^- vrceiv>M-: if ap-

pointed " until the trial." then it would seem clear, that nn|.>*s cm-
tinned by the judgment pronounced at tlie trial, he would be super-

sided by it: hut if appointed generally wiibont any limitation as U'

time, or " until the Cou;t make order to the contrary." then it woulu

seem that he wmild not necessarily be superseded by the ju'lgnmnt

subsequently prononnied. even though not expressly continue*] by ii :

t>n[i€.< V. \ all' of Krciham Vrcacrvcx, T.\ L. T. 150.

\\ liere a receiver has l>een appointed by the judgment in the action

giiierally. it is not necessary that the judgment on further directions

sliould continue him r i?e L»d€rKOod, tiO L. T. 3S4.
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BecelT.r, when Appointed.- Rule 7IU.

1 („„t._A receiver will 1)<> appomleil of au iulaut's estati- m i lK.,,i,er,

,„ ;; '^;o,ii,'Sr,l.e taCe^ \{ Of bad character or ta.,;lv™> a,,. ;.^;.;,..

.e i. clanger of loss: lulli» v. A.#.a c. ej IP. V\. '»^' -; ' " '

,

1 1,,1/ort lu \cs. 44U 11.; «c lormKkt, 'i Ir. L«.^ or tli.'i.' i> iiO|„ ,, ,„

wameut'ary Board.ao. oJ .a,., v>lio docllne» to act; U.cA. v. //,c» ..-.„„.

„.,ameutarj t
^ ^^^^^^ ^^^^^^ ^^^^ or the guarUiau "'•^'^o":

riM.Vl'imself; «™«;o.( V. Hc,(,, It.SS. .(H. aoJ »e U.«o,, ^.

L.,rj .Uouafrawlci, 4 Bro. f. C. 31*0.

7,„.n/lc»— \ receiver will lie appoiiitecl over n liiii.ui.'> estalc. I."ii»tlv-

„h«" no porta wil act as committee, or wUere the coojmlttee .»-"-

im. or n« mannscmeut of the estate oaermts .
Kerr c, llece.ver.,

7S.

i.-r.,,,l,„;- mxi J'nisdi'.— I'lie Court will iu a proper case appoint aA.,,^,,!,,-

„,c"er to act in place ol an executor, or trustee, but it will not do ;-•-;;;;;

^,m si Bill groiiiitls. Where frntiil is charged a receiver will be

amZitei c™o» v. Ao.^.t, -• .1. S. -in, and .^'e J/™c/.a,a v. h,<iv».

°Tt ai«: or in case of misconduct or improper manasement, or

where there is dnneer of loss of the trust pioperiy; .\UMWU,« \.

117.UCII, la Ves. 2«U; H. v. «.. 1 Ch. U, liTU; Co(c6o«...c v. tolc-

:« e h.i-.'M-. or the e.-.o,.u,.,r -r trustee is wastmg ,he_ assets:

°"r»c V. liilcu. 3 Mer. iW: «c » c».., JJo(u»» v. ifrooA'
,

4., Lh. 1).

'; "
lia L. T. 521; or that being a sole execut.ir. or trustee he is in-

.„henf Humid v. lluHu, II Gr. 44;l 1 Itc .)oh«mii. L. U. 1 I hs. -i-'.

,, ,r„„:rpc V. Oa«>H.orpc, ^V, ^^^ ISTS, !M : althonsh mere poyetty is

„„ ground for the appointment : . «„a., i; \ es 4 : it i .ouph d it

tad character it miiy be; frcrctf v. I'nilh.njh. \1 Mui. JOb
.

ol it

1.0111- a female, she baa married a man in necessitous circumslan,-. s.

,V "(».» >/»o <ri/.(e)i( being infants: UUImi v. U,ri Jlo«iilc,M„l.

V'i'i,! f C 31W. A receiver may also be granted before proij.it,'.

„r -idministrition, to prercnt waste or spolia.imi, and to provide lor

the collection of assets pen.ling litigation af to the right «" >' °""*,

tration; .KWa.oa v. Hc«,;„nc, :; V. * l'- »-; "" kJ ^i i In
Joim V. f;o./rtc/., 4 ,lur. IW ; II oorf v. IUId„«n: '^ Bea^

.
JSJ. 4 Jul.

«.-,»: A mj V. fii»5, » Ves. 17-: He l/oorc. Acr v. -"';''":-,,l'.' ' • '';

3ti- oS L. T. 3SU; but see A-/ii»J.( v. Duflc-im. 1 \ es Is. ,i.4
.

bui t

warrant the appointment there must in general be shown to be liii-

"ntion pending, or threatened, in the Surrogate Court :
lnut-.i ;•/"«....

3 ler. m; ./oae, v. tra>,, 3 .Mad. 1; .Tac. 4«U ;
.Uorr v. M(((ciroo.l,

oMy. i Cr. 4.-,S; Harkm v. .svOr/oi.-v. L. K. Ill E.|. li.i: or that here

is some dlllic.ilty in obtaining adminisfraticni :
<_>•: nmjl,,., ^- »'"«

14 Bear 175. Pending litigimon respecting the grant ol probate oi

administration, the Sarrogate Court has power lo grant administra-

tion pendente ntr: K. S. O. c. 5!), s. :jlj.

Wn,(.;,i,/ic— l-'ornierlv a receiver would nol lie granted at the in-li«tiv

- .„Ke of a mortgagee entitled to the legal estate: Hcn.cj v .SciccK, »iiv;;^

1 I Ji W lt4S- exc-pt niulcr special lircumstances :
see l\cir on „|,|,,i,,

r.,,',iv,.rs •"l-;iO 34; nor against a prior mortgagee in possession at „t. -r

ti.H instance of a subsequent incumbrancer, so long as anything
|>^';;|;

remnined due on tlie prior mortgage: and tlie rrairt ^vouM "Ulv :ivt „,,,,.

on the prior mortgagees own admission that lie had heen pn d off ,,t„e

.. his refusal to accept what was due to him: K.t»c» \. !-'vcU. 1

T & W R47- -UtVe. v Mi.mc. ir. Beav. ISil; Imt where the prior

inortgagi'e in ixjssesslon had himself acquireo the equity of redcnip-

"™ ^n-1 it appeared that he had received rents and prohts more th:iii

snthelent to pay off his mortgage, a receiver miglit be graiil,-!

.
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COXSOLlDATED RULES.

.Steiiiliaff V. Brown, 11 Gr. 114. And now a receiver may b" nn-
Iiointed lit the iDstaiiue uf a mortgagee of the legal estate, if ii s, ,..,,^

to the ('(lurt to be just or l-i)ii\ anient so to do: I'vfii,; v. I'tit,/,,
'

\

Ch. D. :;73; but see yortk London liathrau Co. v. Grcut .\orHn'nt
KaUmay Co., 48 L. T. (JO'c and see In re Prytherch, P. v. U'W/i./,,,.,

4"J I'h. D. 5!)0. Whore the raortgagor i» in possession, and a r('.i'i\,r i-
appointeo at the instance of the mortgagee, the usual direction lui xu-
re.ianis to attorn in not aniheieut to compi-1 the mortgagor to pay ;i

rent to the receiver; but he v.ill from the date of the demand of nii
by the receiver be compi'lll-d to pay an or.upation rent if ho cniitnin*-
loretain possession: Yorkishire Banking Co. v. Alallvn, ^,^^i ch n
V2.,: oi} L. T. itUD; Re BurchnaU, Walker v. Burchnall. m h. T. .lou.'
i;iH: see .lud. Act. .s. .Vs (!n. jmd notes, hhiiiu, pj). 75 and !«!,

An e(iuilable morttrnget may, after dftnult, have a recfivpr ii-

a;;niiist a mortgagor in possession "without prejudice" to the ri'sliK
' of any prior morigapee: Aiktun v. Blaiii. V6 Gr. tHO; Kerr on 11"-

ceivt-rs, ;;.'). The 4'ourt will not try. on an interlocutory motion, tii,

quosiion whether a prior mortgagee in possession has been paiii mii

when he himself distinctly swears that there is soniethliif: im.'

:

but his afhdavit as to the amount due is required to be spccili,'; u
vaffue. or his accounts oro so negligently kept that he cannot >p.'!ik

positively, a receiver may be appointed: ICou-f v. W'ooil. '2 J, ii W

,

.V»S: Hiica V. Moore, 1." lleav. 1S<»; Codringion v. Parker, IG Ves. |i;n,

A mortgagee taiinoi have a manager appointed to manage a lui-i-

ness carried on on tln' mortgaged property, where the business ik,-::

has n(.t been mortRnj,'.-.! : Wfiitlci/ v. Chalha, lSi>2, 1 Ch. 64- ti.". r

Creililor.i.—An injunction to restrain a u.^btor t'l-oni alienatint; lii>

property i}en>lchte lite, cannot in general be obtained bv a siiiiple

.ontr:','t creditor suing to recover his debt, where tffe debtor is lii

cuse; nor under such cinnmitniicetJ could a receiver be grant'"!

;

* Xatiomil I'mciiKjial Bank of England v. Thomas. 24 W . R, VHW:
Oicen v. U'.niau. 4 M. I,.

(
'. KHIi;; UubiiLUjn \. Pkkiring, 50 1.. 1.

(by. -TJT: Ilcpbur.i v. Pattvn, liu Gr. ,"»y7
; not even though the dehi.'

t>e a public company: McCall v. Camula Ftirmtrx' Mutual Instura.n
'".. IS ('. L. J. 117: Mills V. .\orthcrn. ttailiiaj, of Burnon Ai/rr^
t'o., L. It. "i Chy. fi'Jl : nor though the creditor be an unpaid vender,
and the company admit their liability : l.aliwcr v. Aiilmbury tt B-ir
ford lin'ihraii Co., !) Cb. D. 3S5.

Hut when the debtor is dcni). a receiver may be obtained t\v i

simple contract creditor against the personal representative, or devis.'-'.

wasting the assets (if the deceased: see ivrtn V. ttilry. 3 Mer. 4;W

;

aim of the realty where it appears that the personal estate is insuffi-

cient
: 'ortcs V. Pugh, 8 Ves. 71; Chalk v. Rnine^ 13 Jur. !tSl : Kerr

on Ucceivers, 40. Since The Devolution of Entates Act Hi. S. <). c.

TJ71. the realty and personalty of n deceased person constitute a com-
mon fund for the payment of his debts, and it would seem to be no
I'-i L'er nccessiary to establish that the persfmalty is insufficient as a
coiulition of obtaining a receiver of the realty.

A creditor who has obtained judgment may apply for a receiver-

by way <^f equitable execution, as against property of the debtor,
which could not be renchea by a writ of execution: Anglo-Italian
Itink V. Hnric». Ch. 1>. 27.'»

: ^mith v. Hvrst. 1 Coll. 705: 10 Ila.

i«: WclU v. KiVptjt. r.. H. IS Eq. 208; Tillelt V. Peamou. AW L, .1.

Chv. li:-i: l-'iiinlf v. Itlond. 11 Q. H, P. 711; ll'Mffte/irf y Hil^'j. 40
L. T. 77<;; 'J.") Ch. D. 413; Perka v. Myhred, 76 L. T. .Tour, .^^fi

:
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>t chatt.'l

A-i.««J V. Beed, 21 C. L. J. ]W; Aincoid v iiincoW, 12 I'. )t. Rule 7B».

«•" Took V. UutK -M C. L. J. 11)3; «".ia V. i'so«, 1. 1'. It

i.muiTlv In such cases, it v.n» nM-esaai-.v, bi'lci-p upiilyms tm- .i i
•

,'„er to S1.0 out a writ of execution; but it wouU ««om uow i

II,,.' property cannot be reacbcj by tbe writ. su,-l, u iir.liii.,i,ui->

i, „„t „L.co»».iy; ;-> /'U'd- ).,«„», Ul til. 1>. r.il; l.ut s™ »u(.™. i>.

.(I Wliori. tbc funil ciiu be ^utbi'.l by an altaclilba iiriUt. II n-

c,i'v .T will not be appointwl : .U i(/,lr v. t'lwminun, 11) 1 . 11. —»

W hire ilie application is made ou bi'balf „t an cxituiioii i-reaitur.

itlretlior the receiver should lie appuiulod for the benplil ol the plain-

•iff ,il„iie or tor all creditors of tb,- debtor by niialoKy to tin. pron-

Zi. of he creditor,' IMirf .1,1 111. S. O. c. 7fii. yurr.f see nol-

,«„,,; 1 11"). The application may be made in Uie actum in win, h Ihe

iu'l-mi. ,t has been recovered, it in the Ilifh Court, anil it is not

prooer to institute another action for the purpise ot obtaiiiiio: ,i

?e„'iver; lb.; timitk v. Coiccil. (1 (;. H. !> ".: Hall v. foo,»r. li, ( h.

11. Hi.

When- th,. execution deblor had a mere rigllt of '

nioperty tor life under a settiement. ;; leiHiiver of suit

,,l„....l: »/iiliiter v. token, li',1 1.. X. 4ol.

\u ,«(c/im receiver cannot, in general, be granti'd ill fiiv.^iii of a A=

cmlilor against a aebtor company: llifall v. CunuJu funiiciii
,,„

Mul-al l,f^uro„cc Co.. l.H C. (-. .1. 117. but after jmlKiii.iu hits been

oLifiiiieii, an execution creditor, or a mortcasee. ot a railway coiii-

1,1,11V. may obtain the apiioinimeut ot a ''ceiver aii.l uiiiuaser of ine

liii,ierti,kii,g; 0.-.It v. I.n,: .1 .Vi<,!,<,ra_/.Mi(:ia,, ( .... U ',
f'-.

'
'

"

V ll.HonJ Railwa.'l Co., 1) Or. 4o:.. nflirmed ou ,
-.„.arius. 1 .tli

febriiary, IWM ; Ihontford V. (Jraud Itivir .Vics.Kio,, < .... f> W.

\ct s. 4. In re K "od K./., lUlH. '^ Ch. »; /or.,i.(.i t,. ... I'l'

r™-,« rorp. V. Cud ar,o l!ll.. H O. L. U. 1 ; ami «,. «.;..,-. v.

l..,,//,,,,; K,,«,cw (-
. li <ir. 2-J,-i (wlieie Hie plaii.till claimed a

I, .., !, ,,ii's lien I ; and as to other imblic , .iiiiliani,.s. »,.e JlnrglKill^.

,s„«M SlalfordiMre Tromnv Co.. IS'.l.-.. 'J Ch :',r,: kerr on Ue-

ceivers 4(i-7. ."lO. Where a railway lompniiy linil been orilered to u.

,,,
I

„,, „,„l an unpaid vendor brousht a suit to cnl.irce his lien

i,„- purchase money, it was held that he was entitled to an iiijuiiclion

vsiriiiiim; the cooipanv from usins the laiiil until payment ot the

iraicliase money: Mhlood v. Merr„he,.t .t llarli„,,l,,„ «»•'«•
i"

fli. 1). oil ; and see Williams v. .lylenliarn d- IJuckiiigham "»'<'•, -»

I. T. .-tT; hut see co„(,,;. I.n,ee,l,i I'ai.er MdU '„. v. .--/. tofftonno

V. C. Hii. Co.. Ill Onl. 1III1. and s.'e note to llu'- :',7S. ,-»,.r',. p. ;«s.

h, 1,1 -ictioii bv a debeiituri' hohh'r of a .„iiip,i;iy for fon'olosure.

..
. ,,ort has power to appoint an inleriiii niannci'r "« well as a

ivieiver: ilak„„ v. rereii IhoUon A .-•"..<. IN-H. 1 di. I-";: ""l '- ^
.-,ir.: and a n-ceiver and maiiaBer has Iktu appoimi.d a: Hi,' mstanee

,i[ ,lebentiir.. hoi, lets, whose liebeiitiiri-s were a f,rsi ,-liara:,' ml all tlu'

property of the company as "a lloiitin. seiairity.- iiotwithsiaiiilmi:

! no part of the principal or iiiter.'st was in nrreiir: '•."';"."; ;
.v„„„,„rrf lh.llu„J titoek S,„uUe.,1e. l«i:i. 1 Cli. r„4

:
but >»"' "«;'""

V .v..„rt .V|.i/forii«liirc Tramieauii Co.. Slljir.i. wli,i,. il was l„.|,l that

lii,.r,. is 11,. ,,ow,.r t,) diiTi.t a sale, or tile app,i:iiMi:-i,r "f a iiiiiiei;,'!-

,it tlie umlenakitiK ot a joint stoi-k .,,n,paii.v iil lb.- "Uit of i iiiorl-

i::lL.ee. iiii!,.ss the .Vet aulliorizins tli-. inorfL'iO.:.. oNo etni,.,v\..,s Ili,>

r.iirt to five that relief to the mortsnsee.

J..*.— l'.:i
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Bull 799. \Ui.ii' 11 rweiver w uwioinn'il at tlie inatanfe "t a ju.liiiueni .

Uitor, it w without prejudice to llie claims ot pnur iiii.ri;,'ttgfi s.

*l'l'."'"'; .luv: Us'J > J/iW/:, ...... -J i:irV. 71 ; lliWj/ v. Mid-llaul^ lt«tl,ra,i I

r'rr.>ii™ '«'« "• ^K": ^"i" * »'«•«:'<''' ^ " <-' •-" ^">- '^''•

!irSi..«.-«- A juugmciit creditor at .lUoae iiistuiicc a reiinur i- ui,i.,uil .

not a "secuii'il ci.Jitur " witiim tile Kugli^li llauliruiilcv .VI:

fatU, iSKl, 1 y. K. IHS; U» L. 'l- -'-': »'•'' '"''• '.ii"»»'«r v. Ii-

IS'.ll, 2 y. li. 73 ; in L. T. 7U1.

Reeelvt /uri.itis.—Tile Court in Branting a receiver of partiuiM .:

jierlv, tiiereb.v laltes the affairs of the partaership out ot' llii> liai.u. .

all tile partiiers, atid entrusts lliem lo a receiver or maiiatier ui i

invii apiMiiiil lit; and while au illjuuetioii oiil.v re.straiu> nii,
,

liiori- lit the parliiei.^ iriim doiiii; what may be complained of. tin- .,

piiiiimieut ot a receiver deludes all alike from taking pan iv i,

management of the concern: llall v. Hall, 3 Mc. & G. IMJ. i

tlontore. does not follow that the Loin Will grant a receiver
,

(icufc (iff. in ever.v ca»e where it woalo grant an injunction.

Wliere a ai-.-ulutiou is neither sought uor is alisolutel.v ii.cc->;u

a I'eceiver iiftitintlc I'ti will not in gen^i-ai ll. .^raiiteo of a U'

concern": '.o.-J/.on. v. \u,ilr„uil,. 1 J. iV. w. sii: .'du/icil,, t. I.i,.

'
linrdt. liav. US: Ili'H v. Uall. «ujira; unless there is danger "i

business l>eilig desll'o.veil, or the assets misiij.lilied in the intaiil ,.,

or unless one j.artiier is misconducting himself: c.i/., b.v coihiM

with debtors of the lirm ; fulicicj; v. C'ontii;i»»6!/. 1 Vern. U>

:

cari-.vnie on a separuie trade with the partnership properi.v: ;;.i •

V (/.'orcr IS \'es. 'JSl : or is wrongfully escluuing the plainlitf ti'

the njanaaeinem : 11 iton v. UntairiMd, 1 Sw. 4S1 ;
ijuuiii":,,

SVIAUomh. 1 .1. A \V. .'i;i:i: U'licc V. II ooll, J J. & U. o.kS: ( -,...,

Unnit T »N; il. •''-"': J'~i-'itli^n v. lircniin)!, 1 Gr. 3il; llitt'u^

i:i..:,h:. li Gr. ."u.-.: .>(..(. v. r,m».vmi(*. Ill Gr. Ul
:
or wlieh. ,

of ihe partners are Insolvent: Collhiy v. Itarkir, 1SII3. 1 Lli. .i.S.

V, here a paitnersliip is allcgeil on one side and denied on ilie m\

i.-iili\ a receivir is nor apiioinled until that .iuesii..n li.is --

,l,l.iiii;iied: rcatii'!: v. rericiKl.-. lU Ves. 41); Chaiiuiini v. /I. i

1 .1. iV W. 'i'>4 a; f'tirhiiirii v. Fearson, - Mac. & G. 144.

\ receiver of a lairtnership may. in a propor case, iu' or.l.Mv

im.-riccnlnry order to sell assets: .Mtl.arcn \. ll/iKii.';;. 10 l'- 1'.

Wlicve a ptrtner is appointed receiver and n.auai:er iiitln ui s,;,

he is eiititle.l lo be i.iiid out of the assets foi

guarantee
IS :

('! SO:

for becoming surety

7« L. T. 45S.

Ih,

1(1 •n<t^ ill roan.Mi/i -.V receiver lias been appointeil in a pariin..:

anion ,„;„(.„/, lilr. .llboiich ih.av has l,v.;n ,,„ eNclnsion Uy
.

;
..

Ill,, ,.,,-owiiers: I'orUr v. f-oiicf. 7 I'h. 1). 3.iS. komierl.v a ca. -

ilrsinnine waste, or gross exclusion, was nenssary lo be iiiau

warrant the annoiutment of n receiicr in such a rase: K-i ; '

rvn-ivcrs 711- Inr, s,,. '.•.,..;,» v. (MH.<. rl ''h. 1>. 31:1. ;i.r lli.-i.-:-.

1,..!.. and .\orM. ;,o«.(o,i Un. Co. v. <irn,! Aorf/,.i;n /,•,/. ' ;.. 1! '.'. i-

1) "ll- IS 1. T. (Klo, wliere it was held that the .i.insili.ii.iii lo :;,

injni«ii..ns. has ,„„ I , evtended by ri,: -I ».nr,,l»n A.l
:
-.' I

''•

V. .your V. 711 1.. 'f. Jour. 3i3.

Orl«-t»v™
veinior.'.ii'i H"
pufi'hasiT, V j

I/./-,,- iiril I'lirrlKI -In aciions for specific y

Hull V. ./ciiAiaKoa. -2 \. & y. 1-
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2 Jur. \n-C\ ana ste Taijlor v. EcUrnitu, J Cli. l». liu^; J Rule TW.

10 a fa-'f ni L-liulit-'ls; or in actions to iwt aside cnnveyuiito^
"

"„Mi'a'n.'d bj traud : ^tiiltcdl v. IW/Amm, Jac. "JVJ
;
Uuycniu v.

/(.;m/',v, l^ Ves. 107 : :: Wlme A: Tud. Lk. Cases, :>4T.

/.„»( 7t(/c—fornierlv the Court would noi. except uuder special itMclver.

,armu--ian.-es. or iu ca^.. cov*?ied by It. S. O. (ISTT. o. -Hf. s. H^.^^^Z^
i,t ,1 recfiVL-r acan^l u pt-rson in ptjsx-^siun ot" lands ciiiiinin

; ,„„i,„t

; mkr -1 l*-^"ul till'"- '»"! =*""* ^'''^ ^HJiVu/Mit -If/, it 1ms beni held iliai ''"'ii'^o»

,' ,. HiiisdictioTi is 4'xtenauU, and lluu n iTi.'iv.-r may Ik. iippoiuUHl "-='' "'"

i\ii';,^ jiaainst a pers.m claiming u LmU title, wlu'rext'i- the Court

11 IV ibiiik 11 "just oi- otnwnieiit ': litul nxd I'lmoiial Attiuuvc ('<>. v.

"iri-'u-thu -7 W. It. TiHi; but see Ao((/i L'j;ido*( i^tf. Co. v. fV'Oi/

'.\'ttUn-n'li>i. <" 11 <•* '' !' '" **> *' '^'- "^''^' ^''""'/"' ^- ''""^''•

iii !.. T. Jmir. Sio.

AppUcation tor Appointment.— 1' I u; api'l'>.ni'<n lur llu- ap- .\vi>ii<a-

...iuTm.-nt of a i-w.;n.';. must in tUe lir.st inM;Ui.-,. I,, mad.- in *'"'"-t.
|;;'|;/;;[',,^

r|.,iu i.iotion for tluu i>urp'>'*i' where the iipiJ^iniuient is rciiuiml tOj,,^.„„^;

U. Hindi' i.i;nici>fv Uh. or cUv at tlie trhil. 'T up iuuUmu fol- jud^iui'iu

1-. iliL- lu-tiou; Imt ait.T a nccivt-r lm~ l«'fn :ipi."inicd. applications to

,; \..,-in.'ic. sub.M'-iK.'urh- ...viii i ii,;: iu ili.^ n[]\,:- niiiy '" i"-i'l'' "»

( ii.i!i.l.ois; (.irulc V. iSiiig. \) lla. App. /, but tiic onl-i- for a ivct'ivev

,i,;^ litvn granteu iu Chambers, by c-iust^nt: lUnvl.-htjruttfih v. li'iir^ihill.

iii .lur. in,s.'. ; iiiid see J- Sol. Jour. 'Jl4.

I'lidor Utile -i'il, a detcndant nniy. bflni-r j'ul;;ij-i-iii. appiy fnf :ui

n.i.ruii injunction and receiver, lie may do so. notwiilistaudiuj; ilmt

i'.],. ;.i;ii.t it li'i-- nlro.ndy scivcd notirc of ii:oiioii for the lik.- pui-p so.

,. .. .

-; c:is.>, one order will be made on tlic two motions, bui the

...nam-t of it will, in general, be t'iv- n m ilie plainiifl:: .'^(irgii,!! v.

/, ;:, 1 III. 1>. OlX).

li U:e receiver is named by tlio Court. " iin liis i;!^ mi; scriiriiv." ""

.>:iiu- iK'ison can be named in the warrant, and if tlif peis.m nauivd In

\\i'- <ir'lf>r fniis m iriv-e tli.> socirity. a fuvtli'T r.ril-r will be neces-

sary to enable the Mwtep to appoint some cue else.

\ iTceivci wIh'u appoiiilt'd is an oilicer of the Coun. and stands iu "' '^'\*''^-

i!;,- p(>Miii.n o\- .nisiee u> all wlio aiv iiiteiTsfd ill tiif estate or ;',;" (C
i.iiid. In making the appointment, tbe Masti;r sli.aild endeavour tncurt,

I. 'It a persi.n iureplabli> to all paiiit's. a> well as oiiieiwjse fit and

...miieleut for tlie duties he will be called on to :u-rf-iriii :
.Sii'ipfiiHi \.

i'thwn it- J'rrsc<,tt Hi/. Vo.. 1 Cliy. Ch. '.tit; and se.^ ISmiil v. W il-

/ ,>!ihl:^i. 17 Or. liliT.

A receiver should in .L^.iicral be u liolly di-iaieresiMij. unie^^ ''"^ £!!',!,'."

irtirs ollierwisf? consmt, or the Cuun ;> of opinion thm ihe ;ip-
',.li!',V.',ui!i.,

iiuuaent of one of tli'-' parlies wn-.d'l h,- Iw-nehciid to ;li.! estate
: cuirt

<i<mnt V. Head. 1 Cli. l.». iJiHt. \\ hen- a party m the actiuu i-^;"'i"*l",Y

, Mlioiutcd it i;< only ou lii> uiulertakinj: \u net without salary: "' ."

I''!!',",-.

"

Xiis'.n V. Vrcinivo'jtl, 1 Sw. 471. 4S; : lii<>l:< m.!, V. Hiiluiu, \o IJeav.

^1. 41: Ki'rr on Kecuivors. ;»."). \Vl,e,i. a re<-eiver i- appi.iiiied of ivnst

in'liprty. the Cfliti f/iic Iru^t i> entitled lo have lii" superintendence
, tile trn-tee. as a check uimii ihe receiver: the iins.<'e siiould not

'.,ei-ef,n-e be himself appointed. e.\''i'i.i under spectnl eireuinstnnces :

^l"!!*^

Kerr. !).*>, Sti : and where a receiver i^ appointed of the proi)erfy «f
"i,,',',?,i'ii,J,'i,

, iiy i.irsoii not siii jiirit. tlie fjuiirdiau or coiniiiittee of such person, „! nn-i

-ti'iuhl not be appointed for ih-- same reasiou. nor yet any person > -nui'.

ie.iiiiecred with him. or the sulicjior in the action: Jle Llo.;i'!. 1*2 Ch.

M. 4-i7 ; nor a .\l;i>itT ..; ,\>'- <"..urr: /Jj /"HT.- i'rl-u' i\ i', Ves. V2~.
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A I'liity lo tlie action caniiot propone himwil! aa receivci i;

loilVf :o 'lo «o l» ouihoili^l 111 til.' or'li'l-: Ihnu v. /)lit'' "I \l

'

tjugti. 2 Sw. lis.

lilt' nil ins "f »«'urity lor tho liuc perforiiiuiii,' of lii» ilulj li

rti.'iv. 1 will not bp Uinpeiineil with where iiifauin or otlier i'

1101 >i.i )«n« lUV iiiti'rei'ti'il : Ti/Uc \. tifl'r. 17 Iti'.u
.
T,Kl

:
ti,.r

wLere iill tlie purtiea art ««• >U'w and connent. it il i« r'f.rivd t

Master 1" apiioini the rii' iver : .1/iiuiicr, v. J- in :r, 11 li'-ni
.

Il'i

It may IX', if llie paltiM thenm'he. iioiiilliale llie leii'iver; ,/..

\\ iiere a person is (ippoiiileo receivn willioiit sulaiy. If is I'll

to he paid out of property in ciiesllon the preliiiliias piii'i liy him

,',01111 oiiipaliv for lieeominil liin nurety :
lliirria V. si.-.)..

•JCb. Wi; 711 L. T. 4.Vi.

760. At the time appointed, the party piuseciilii

orilor ^'liiill liriii.a inln llie .Master's ollioe the I'oinl pr

as security, (.on. Utile 117.

Ih.' Iioiid here referred to. is inteiuled to li.' hroueht ii

draft, and should not be eieeuted until it has been approveii

Master, see Rule 7(i:i, otherwise its re-exeeutioii may be ueees-!i

The Uoiul must now !" liiitiie lo Ilie " .Vceoutitant of the !^

Court "f .liidicature for Oiitiirio. Iiis siiiTess.ns and assigns'

<;i;: .Mill. Aet, .s. l.'ill Cil. see tlll.ia. p. 1S.'1.

When' a (.'tiaraniee eonipany h' li''''o nppt'ivid by tl;'- I..' '

Governor in Council, its bond may be iieeepted as seeunt.i
;

I.

c. -Jf. s. ;>; and see f.'tiri'ijntir V, .So/iei/oc to llic 7'"'"" '. I

Sill; K. S. O. e. 10, s. Ii4. The solicitor of any of lin' !';iii'

"hsilile as a surety: Itc (.ilioii, i;! 1'. I!. ''''>

I'artv

'teiiriii^

ti, iTopo-c
lUKither
jHTMOn as
n-i-eiver,

761. Any otiier party ilesirous of propo.-iii.i: aii"!

jx-rsoii lis vi-ci'ivcr, sliall serve nofiee of his intenlinii so

do upon tlir other jiarties, namint; in ihe notice tlie p'l'-

proiiosc; by liini as receiver, and liis surelics, lO d shiill '

':

into the Master's ollice tiie Imnd p.roposeil liy h' .i as -,.,;
'

Con. linle lis.

.•s, ' Cliy. I). J>tl.

! It'

and sflllt

ami approv
-warity.

I'vidence

t , I'e pnt-

HfttlillH

security.

7«a- At the time named in ilie a|)ii')intiiieiu or vi'vn

tiie Master shall consider the appointment of the ni'"'

, and determine respecting' the same: and settle ami appr

of the pro; Dsed security. Con. liule lift.

^^ee Chy. O. 2>H.

ill onler to enaiil,' tile .Master to settle t!"' seeiiri'y to b" •^'

aflidavits must he lile.I prnvins the anioum "f •'ri.p"rl,\ likely ! '

to the n'.'ei-.ei's leuxls. Tie' aiiiouiii "f the sceiirity r''iiiiii''i

vary aeeordin}: to ihe circumstances; usually security will t"'

oni'red tn be given by the receiver and at least two sureties in d'"

till' aiiiouTit of the iii-oiiable annual rents of fail,', .lii'l 'l'>u!i;''

luobalile aiuonnt of personal estate, likely to come to his hands.



...OCKliUl.NOS O.N KEKEKENC1S8-BECK1VEK8, ETC. imT

r'";s^: r^ o™;-^ -» ^ ^"^ -^-^ '^ '^^ "^-
. „

,«a The Master »imll approve ul u.ul appojul t >.,«..-.;.;"

l:;:,i;Lce'for tb,U p...po,e. con. Unle 120. .r™.

»« Cliy. O. as^.
.IF N 'Bill

";e4. After the «-^T^l:L ";i::f a^^oll^ tfSE
;: led bj the par,, ^vho ha,s procured the pcr.ou imm d, „,„,.

urn as receiver [„ be appointed, and it may . m. ed

against v>ithin seven days l3y any party interested. Con. K. le

121.

<„. Vhi-. O. 'JUS.
„i,.i„„ ,„.,,ntv w lu.t i'll-«i>a".vii.Ml,o.'.

i-trAra auura: and seo fux v. .\>(«Miiil! «»• <-o- -^ >''^-

.,,„i,n

!,»., l».*n first ol)t.un.. :
-l/.f/W, ',^': ";•„,„ ,- IiirK.-"/.et.<i i)«-/.«, 20

,";i:-,;:;;;.oun, t„ ti,« ^y^- p»ru^ ^ i.« .cn„.^i.,^»...ca
^^

,.a.iver is appoimea; ^''•; /''«',:.
,;„"//,v/,( l Ui. Jt Sui. 314;

!,,.. s (int. App. l>So.



99« (>NHOl.!I»ATKI> Un.KS.

'^' i

l,i:i\- wuH kImmi to nl'iitf nil olwirtu'tlnn ti» n nahi oi n.i, .-^i. ,,^

III! Inii'l in iliH |>.]x«t.H»i(>ii of n rtreiver: Laiir v. tiii,«,if, \s'.t\ ;; i

Ml ; 'U-, L. 1. .{7.-..

It tins ht't'ii Ill-Ill rlint the ftTi'ir uf ft rf>rplrtM«hlp nrilrr nlMniiii.i ;

iin esfcurl.iii oi'iliim- i« to vMt in the pnrty ohtnin'-ia rlii< ^ain-'

ilglit Ic; iln' iirii|it'rt,v in qin'Mrinn. n*« fmui lli.' dntp nf tljo nrl
whii'h cniiiiMt t»i' iiivc-ifil by iir'tcft-ilhiK- in iiniikrupti'v *iiil'-''i|ii> 'iiiy

(iikpu ns.iln^r itic ilil.ior: l.rvifi*, nr \. \f<i-<><^. isnl. J ij. n. -\\- c'l

L. T. T*i1 : t<nt. not wit list nmlinir. it Iiiin titt-n lit'lil I'liii tii' i i . r ,i

•Mftiiml riMtii.ir" within Tbr /t>inkiuptvi, •^''- ''*' I'oti/,. issi;:, 1 ..p.

It. tri><\ 'is 1- T. •J-.'li: iiiiil -.- i-ronhnir v. Liiiitlliur'<l. \S:*~. :• •

l."»4: Tii i.. T. .Vkt. wliprp it i\ ,i- held Ly Stirllnu. J., thiit ii r.T.i.i

i.nlrr. uiidi'i- -.vliicli the ri'icivfr is required to pny the nnni.y-,

(Tivt'd into Ctiiiri •iiijjtvi ut Itirtlier orarr. gnve the exiTiitinM C;-,. i;

(iir iii> thiHU' ";i III-' ;m'1u ir>. S.c nUo McLran v. .IHcm, ts I'. [;. ,

p. '2:>U.

t'r>in'rry in 'In* iinmls nf n rec'ivpr is in ruHfmlUi lr>ii» in .,,
,

that mine nt' tin- imrtiti nt rhe notion rnn recover dnnirifffs fur -

'i-i>'ii|-n'i wlilli' ii: l)i>i cii-ri'ily ;
'/'/((' P't'tiviuu fiuniiu Cii, v, Itnin

is'.i'j. .\. ('. KH'.; but noi in thf samp wny ns it wnuld be if in pn^-.

^um nt a «o(;ii.-.trntor, "r "hcritt': Itr Hmrc. fl. v. Oirrw. IS'Jl", W i .

114; tlT I.. T. 4.\

\\ Ihtc it ]< ni'('f?'sary fnr the ricplver to brlnfr, or dnfond. nn acfin
,

or t!il(i' othpM' it'iial pro'^ .'dines, tn recover, nr maintain. hi« ri;:ht '

propt'rry I'miiiniucd to Iiim. he wliould first obtain tln' -nmti-'ii rif ri;..

C'lnrt : Tli"i)uif V. Tumntcr, 1 Cliy, t'h. !l. lie caiiiifit sm- in hi- >« i

nniiu'. but In- must (.'ft tlic U'a\> of tltp Court to liriiij; tlio acti.n '.n

itit' nanii' of tli** piir'y in wlioin the legnl cnusf of artinn is v'^tf"

M-'tliihi V. Frrtls, Vi t)M. tiW: Sfwirt V, Grotigh. 14 Out. '2"i.

lilt' Conrr may refuse to anthoriz'' thr rfpeivcr to -U" wlif>rf ti

partv liavintr the IprhI title is rt-adv and williiii; to do so: .W''A"n> ..

Mtr„, 14 1'. H. 2J\.

\Vliert' a recoiver is appointed by way of iquital'K' ixiTiitinii. !!

n'ay he anlhorized to sue in the iinnif of the delrfor I'oi- ili" piiipi- '

i'MM,,'i;i . '>-iTs to -ijitisfy the execution, on first iriviirir llii' ili'l.ii.i- :i

proper indetr.nity against costs: Muniti v, .UcCnlluin. 17 l*. IC. V.*\

'I'lit' iTceivpr shouhi not himself initinte proceed ii>i.'s. but hi' sh^uli

ipl i;.' t" tl"' I'Mi'ty h.niiit' The ciniibic'i of' liic cause to tnki- ntn ;.i'..-

'i''l:-::-= tlmt ir;vv lie •n^i-v^^nvy: Tli'iiil \>itia,:iil lloiil: v. f^ii<i>' <'ii-'

Itrfiiiiufi Cf,.. 'H\ V. L. .1. 151. After nttornirent by a tenant lo th-

rt'cciver, the receiver moy distrain in his own iiann- ; br-fore anmn-
nienf. leavp luust U- obtained to disiriiln in the itjuii'' of rlie iiir--ii

hiniiii; the iegal e«tnte: Krrr. H'J. 14:i. The npplirntion for liiU--

to iui', defend, or distrain, may In- ni.i'le in (.'liaiiiliers : 'I'lmtiuix v.

'I'ornniri. 1
( 'hv. ^'h. '.)

: iirrtioe to thi' tenants ia not necessary :
/':

.
,

V. DnnUn. «; i». \i. r_»T.

A receiver cannot be empowered by the Tourr to do ihiii::-; wliii h

the iiarties to the action could not tlieinselves leealiy dn. '.'/.. -i ,i

pnrtnersliip ho cannot be empowfren tr/ agree to a compromise acai'ii'

the \ii[| of oni- of tln' partners: Mrniunn v. SUmniin, VA Ch, II. \\^s.\

<5*j 1,. v. :i;;ii.

I'rnccefiincs instituted apain«t :i receiver for acts done by him in

the i^\ecution of his nfRii\ will be ri'sfraineil : SHuipTui V. H iiirhi"!'".

7 V,Y. :ti»S: and s*h» Sr.',h- v. Vlinnf, 'J." Ch. 1». 723: ."0 L. T. 47n : H-
WiRt T.inicanhirc Rii. f'o.. fJ.", L. T. -Mi. After his discharjie a recciv^"

will nnr he r.--rr.iin--ii frnm sr.ijririr'C ru.-roiii>"-r~, ii;i]e.«n h.- was ap
pointed on the ti r:( s rliat he would not do so after he cpa'^ed to br.

receiver: ff.> Irhh. Irhh v. /Wt/i. 4n Ch. I_). -iU: t!0 !.. T. '2'2-i,
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-Si'o Huh TIKI.

'Mm

Ruin
TM-TM.Ateonnti of R.tel»«r.

.. .iiKw o» Racelnr.- A ri'c'-iviT or iimiinii'T I'l'liriim liilo ,v,,,miii"

",' * n°k.r7" ",.«.-....an.v n«hi.. ,mi.- 'I-., '•;::' '""1,
'7 '

irnit- "f 111' I"' „ .,.,. ,„|- ^ , .-,7r, „ (vliich rn»' til"

'

,;
'

r w l,„m„l 1 if"™, >n th.' .ml., s ..t 111.. < imrl. an.l i>.

\ „„.Hvcr 1- liable t.. attailm.-i.t f..r .l,...l.. y.i.l.- 1- ' 7, ^'/r.

,„a« a. to thp ,.ay..,piit of mnnoys whleh ca.,,.- to 1 » l.». Hj a. r

,, , .. I,„t ..aiti'r a -porllio ..rilor for Pay" '" -I';"'"'
"

,„,l iiii.l "Tvwl ..11 111".' '••I"*." '• '"'*" "* ' '•
'

7«5. CiinimittH.^ -if tln' li.T.on-' nnH o.tatos of lun„t,.-.| -;;'•

i,i;„.- „n.l i«.|-(.ns „r unsm„„l nmnl. lunl ->ava.iins "V",'!-,:;;":"

;„„ ,.;, „,.,lians «<! ;;/n». .hall l"' appointed, as m.arly a. pn»- ,.....-;;l

,i,;i'l... in the same manner a.' recoivei-s, a< iiiMvly a
'

- ..;»-;^;-

,„iii-lanccs will permit, ton. Utile V2"-

:;,-|,. 3,s; ti- U T. ISO. .,,.,,
766. In the judgnient iv nnl.T ili.-"li"f: '^ "[•;;"";

J j-^t;
,„o„t or a i-eceiver, fommii....' '<< ih-' P>';-"» ^""1 '^ *'''V'' ..';i"i'.

:™nntic. idiot, or person of unsound ntind. "-• ^ fTi.nrdn ..,;,,„..
,^

nti.er than a -uardian od Ulrm. in the ah-n.e "f .ni> .no
,,,..^^^^^^

vision therefor, („) the Ma.ter shallfix 0.- tin... or
^;^;;-

;;>;--''

„:,c.h vear vhen the vefson npp.unted .s to pa.. Is ..eom.t- ,,„„,,

„„| ,',:,v his liahmres into (..urt; ami m defatill ol ......

I,li„„,^- «ith sneh direetion, the person aiipomte, ...

Il, -.in- of his accounts, he disallowed any .alai v ..- ..."i-

,,,„;„! ion for his services, and m.ay he .-harmed xv.tli m.":-'

upon his halaiiies. Cm. Rule 1
.':?.

liikon from Cliy. <>• ''^''-
. . , ,,„„...(,..•• .v.'ri'

, . TI „.,„.,i« ii, th.' ai'^i'iici- of lO'V 1"'"'"'"" ' "

,„ ,,,1,1, '"•"'•;
i„,^, „.i„„„„ „ „„ary. ......t..™."

WhcT- a r,......... » " S, 'P^,„„,,i„„ witl, Lis ..«<.• »l,..'l. "-..f

,liv.M-s .xti~."r.l.!;ii> . . ."
' „:„,,.,i he was nlloKdl a roasfm-

™!/;=Sn~r si;;:i,"ssc;^ :^rvio.s. ..... v. s,.,„.

711 1,. 'l'. tliU.
,,„„„„,, ,„ |„, „,„„,.. 1 ill lii-

,,;^,r'f:?^S"'p-'"--^r' '-''"- "' '"'"'-"'"^ '•"""

S. C. 1SI7. -1 Cli. Wl: 711 1.. T. 4...
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crally. 77»-7»«.

(Ill I'roocdurg in Vivitionat
Couita. 7S7-7U1'.

THE Vi

71IS-NL'l.

iL'HT

. L'yUMy ("iiLBT AI'1't.Ar.M.

"U7.

. APPEALS Til

APPEAL,

Stay oi Kxecuthjn ami i<

flBITY ON API'tAI.s
I

l>IVlSIONAL t'lllHTH A-
THE foUBT OF Al-PJ.A

(il UcnerQl ««(t». Si'i-Sl;'.!.

(li) /'urma of itcuttti/, < i>

SiSU.

. AlTIAT.-l TO lUl^l M \ M ^1

IN IHlS] I'MVV C.IIM

1. Al'l'hM.S IKIIM (Il'l-KKHS IX C'HAMJIERS.

'*'' — (1 A jjeison aiructoil liv a jinlKiiiuiit, order or de>i-

>ioii III' till' Mii.-lur in Ordinarj- made or jjivoii under lii-

jiiri-diction in (.'liiniilicrs, or of the ^^a.ster in Cliaiiilier.-, a

Local Judge, or a I/ieal Master, or otiier oflieer in Cliaiii'i.i-.

ii.iiy npiieal tlierefr.iiii in a .Iii.i-e of tlie High r'oiiri in Cliiiin-

(31 Tlie appeal iiiiiv he made not\»ith3tnndiiig thai tlie

order or decision \va> in n.'speet of a ]iroceeding or matter ii^

to wliich the officer liiid jurisdiction nnlv liv consent:

(3) The appeal shall he li.v motion, on notice serv.'d \vi'' in

four (liiv- and rctiirniilile uithin ten days after the deci-ioii

coniphiincd of, or wiiliin such further lime a- may lie al-

lowed hy a .luil.L'c of the Hi^rh Court or hy the oHicer whose
decision is complained of;

(4) The Depiily Cic-l.- of the frown, riepuly or Loial
Reiristrar shall, nn nn^prijn', rrr.nsmit i^v li-.c Centra! 'Mlice

all cncunicnts fih'd in 'li- ollirc reipiircd on tlie apjieal;

_ 'i'l



Al-l'BALlt moM otlUEKU IN I'llAMUKllS.

|-„ The ftpiwal .'..all i.-t 1-. a slay of pPHwliii^- unl.^,*

»

,ln >; complained of. _t,.u Kul^HU.. ,.«.«./..' ^y Kule-

of 1 Jan., 18»«, HI"': « V. c. 12, «. ^1 an.l ..'.i \ . '

.

l^*. • '

,0, Where the iu.ljrn.ent, onlor or deei-inn i. nuvl,. ni-

„„.„ in vacation, a |ier.on affeeted thereby n.ny. -uhje.i u.

fi, „rovi»ion« of Rule 111, appeal therelro.n dinmg v.,„-

„„„ ,„ the Vacation .ludgc, or may apical after vm'ut.on in

,|„, ,anu' manner and within the .ume t.n.e a, 1 he ju.lg-

„irnt. order, or deeisi.m hiid been made on ihe t iliiy lUI.r

vacation. iVcir.

<,v lomwr lliilc Wtl. «"'! <'ii"li»r<- Knu. ( IStOl !' ll".

i-n

luoi

Ibis

i llute oiil} rclnt™ t., •ril»r» uni

„r include -MuBters" r.-poni, or <

,. ill Cluuiil'

i-tllicalo,'. a to ivhicli.

, actinn mi'l'T Half *,

11 Di.WKiiiiil t'ourt arp

,„.t,ri,: in CluimlH-r.. lUi.lcT l!«lr I'.'.'s-. an.l trmii tli.' .Mu»fr m Lham-

1

ZTZZ I...al .l.i.lll..». n,.,l 1 ,11 -M.-ter,, wliH, ;;•""» "";^^'

It, I 1" 4-1 and 4!l- l.nu-mn v, Ciiiorfo Farmert. i»' I .
1
'

"^'

.v., tc, apppaU from a Local Jiidje wli,'

.« llule 48.

Appeals Irom a .ludite in ChambiTH t.

;„i.ni"d li.v Bule 777.

,, „ ,i.,„„ „,,l..,> „n,.l, l.v tl... .In.lge o[ tl..' Uiatrk't i;ourt ot

llm le'r lliy »i>d ""itiy Uiver. in Clmnihor* may be bmugUt a, f

,

," U„n were in the illgh Curt, wherever "'y;;"", °' /= "^' '^

»v,)ii,l the iuris.ii.i 11.11 ..f « County Coint-. see U. ^. "/''"••';

l'"u.i. and con.e„uen.ly app.als In »iicl, ca^e. must I.,. I.r..u8l.t

m tlie manner pre»crilied by tUis UuU.

„i';;a^;"'KS';.;t'-brS^'u^;::
^^'^"^ ---"'^

ml- llule: nee 11. ». ". c. lOW, ». l^l t">-

1,1, , i,,,i,. • 1,1,11, i.il ..lli'.T .l'Ti.b> a matter u- a /"""""

.,',;':;;«, tbere^ppear, to l«i - .ri^ht of <Wf^\^l:J':^:.
'

1,1 ,.\ iib'il liy U S ( 1 ,-. 711. s. 11 : as amended by "ll \ .el
.

•

.

1 ,
.

s. 1 1.

'

''mere I. no power to vary or diselmrce an order except io"'^ "'•"'

iier provided by the -Vet. or Huh - . .,i.. I.> "av "' ,»l'l''"l '' "'.'" „ ,- .

i„i,ler Kale KSi. or WZ: see -1 W-' ", V- '-""I," •. S^,, ;;.„,;„ V
i„„i Kc .Idorn Kvlm. I.milcd. ".n fli. 1'. at '' ',.',,

> „n

iMt.oii-. see .imi'urtft V. lliMi",'/. '«»' 1 ' I'- «'•*•

.Vn appeal ciiinot be ban .lir,,-, t„ a l.ivi<i..nal I ..,m tr™. tiie

.Master, Local .ludce, or other olli, .t acting ... Lhaml.-.s
.

«' >

Celliciit. H! Ont. ..-T,.
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Time for

u)iiwnling.

Extendi tij

time f<>r

j^;

rOXSOLIDATElJ KILKS.

'.» 1*. IJ. 4*J'i; hut »>' ;;ip|»lic)Hion to »et nsjile an order, ninrlp re /I'lrt-.

flod without km.\\li(|!.'<' of tfio facts, is not nu ni)i)e«l, and not witinu

this liiilc: Hugli.H v. field. 1 ('. L. T. 702; and see Itc Vcntrul llnni-,

24 t)nt. App. 47n; nud Rule a5«.

A coiist'iit fjpdrr of an oiii''er in Cliambeis is wirliiu ...c, TJ ot"

the Jud. Act. 1 'Id vt apptal lies iroin it wiibout It-ave : If, Sulirit'.,-

IS (.-. L. r. 2-J-i. 'Jul.

The MastiT's discretion is open to review on an appeal iitn|ir ilij^

Rule: Vhrialk v. VonKaj/, » P- U. o-'y ; ^<*t'i v. MunMni. li I'. U.

210: but to be intorfeipd with, it must be shewn to he clearly winii- :

Adamaon v. Adamaon. VI V. U. 471 : Oddl v. .UulhoUaiid, 14 I'. K.

1«0.

The time for appealing runs from the pronomieing of tin- imh-y.

ana not troiii the day upon which it w;i.< issued; JlUlrr v. S!,li--.,i,

•Jl L'. 1- .1. W, follinving Dayer v. Kobertsun, U P. It. TS. Tlip tmi-

trarv was at one time decided in McS'iil v. M^Jrcgui; \i l.'. L. 'i', :;ii;i;

see 'Urattif v. Seirlon, l'» Ch. D. 'SM: Gibb v. .MH>-}>i>tL "J
<
'liy. < i,,

i;ili: -fi' :iiso LoicitoH V. CwHodfl Farmers, etc., 9 I'. U. l^r,.

Whert the time expires on a Sunday or holiday, Kulu 114.") aip;>lii-:

see that Itule and T'lijlor v. Jona. 47t L. J. C. P. 110.

An app-'al from a decision of a Jla-^ter refusing to rescind a foiiii. i

order was held tantamounr to an appeal from the first ord.-r. a' n

dismissed as too ate under this Huhr. Jarnkson v. Prince AH.-n

ColotiKdtioii Co., 11 P. n. 115.

Tlie notice of motion by way of ajipeal must be x-ived wiiliii,

four (bus. and be made returnable within the ten day> ;
-:. ;;./;

V. .V. .Slaffordnhirv Ry. Co.. Q. li. D. 205.

Ord'Ms t'Xterdii'c lii'' time should not be made ix p-irt' : fl'imli .-

V. Ticfcil, *J r. K. 44S. and cannot be made by the Master in Chaiii-

bei-s in tin- case of an ariH-nl from an officer other than himseh ;

Rr l>firi(ii it York, It) C. L. T. ISO.

it has !»r.'n h.eld that leave to serve short notice of appeal shoui.i

not be obtair.cd from tb.' Master in Cliimbers: he has wo power m
shorten the time on a motion not returnable before himself: y»' c .

rojt V. BouUh.i: :! ('. L. T. .'i H : and seo 1 C. L. T. t)14. G45.

Where an order was mnd» on l-'riday. so that two dear ila;.-*

notii-e <ii jippeal <-oiiki not be j:^-en for the next i;hamber day I .\i"ii

day*, application was made ex ixntr within four days, for l^iv.. i,,

bring on the appeal on the following Thursday, but leave was givsi

instead for the following Monday, and no order was takfu on, v

tending the time. It wax held not an application for an exti'ii-i-ii

of-tinie, and an objection that the appeal could not be heard as e^-ln

days from the (teeision (the time named nnaer the original Ri''-

had expired, was overruled: titniidard Hank v. Willis. 10 P. K. 1"'.

Owing to the longer time allowed by the present Rule (viz.. in day-'

the dithculty is not now likely to arise.

The time was extended where there was the intention to appe.nl.

hut t)y misapprehension of the new practice, the time was allowed .

pass;" /M//0- V. Robcrtiton, 1'. It. ~H: also where it was sun^'-.M

that Christmas vacation did not count in computing the time; s,>_y-

urifiht V. Lri/M, '.) V. U. 20<>. Itiit in .S/ioi'v/oji v. Tluniingt'xi. Vl V.

U. 1. notice of appeal given Dec 24 for .Inn. 10. the first day at:

-

vacation when a .ludee sat in Chambers, was held not good notic.

The notice should have been given for a day within the eicht n: -

ten I days, and thfn an extension of the time for bringing on :li"
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1- 1 f,... /in on ri- Dilili' anplU-ftl It'll Rule 7«7.

';;';';;-,V/Vr l\ 1> -•^'- »«t a« to orders ma.lo in vncntion. s.,.

U, a,.,nc„,io„ .„ onl:u..o,th<. ,i,n..,ho„l. in .™or.l be mart, wuh,n

,|,;,en days: X'i'""OV. /<««""!/. nU.B.U.(.,..

,,;,,, solicitors- cl«k. has be™ lu-,.! "•" " '' :' 'j ^.^''i,™^ „«ion

S ,l.e time for
»l'''»|;"'=,/j°:r,,r7 v / « l" « =«

,U,er,., on an appiieanon in

«;;X''S ^.K^S^tr' in'Sar

t.'i4 an \hole^ fr-b amdavit. o.ay i« "--. -/'V:™'

W

r-s^- ^!^ri'n^,;l"^^: r:a''S"-.h,s' ™,S^ ; t^ b,,d v.

;?£i s "rr- ^iifiSSS^!^^.liiilKws (hauiDer?, p. <'
. ... I,.. „iv.m n- I

-

a VI' '"' v under Kw/''

,.vid.-ni(. was there allo^vHl, also in Ho6."«o„ n. Himmm,

IS- "''•

. 1^.. •-(•> \v It CT'f 51) L. T. :i.t*i. It was held

nl"i.e,l and dlspos,,! of: see also notes to tlulr 4.)S.

lli;it sneh relief will be applied for the 1:.
leal :
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Rifles ilastie v. tiaulk; 1 Ch. U, 501i ; see Biyahn v. Dickinaon, 4 L'h. D.
768, 769. and Uick» V. Jirooka, la Cb. D. «54.

Costs of atliilavita in auswer to fresh aUiiiavits were rflustiil w li

tbe fresh affidavits were uot allowed to be read; Alntcfull \. C',-,

\V. N. 1881, S3.

m.ii.'''r*
7«*i. Ai)peala in L'lmuiljers i^liail be heard !i> mnii^

.ttd.wii. without lieiiig set down aiid shall be argued by Coun^<_'I

Solicitor, llules 13 June, 181IU, 13(30. Kules of 1 .l;i

1890. Uiu.

2. ApPKAI.S l-ROM ^MaSTKRS AND h*KFF.RF.i:.S.

inhipnta- 76Nn. TIh' words " rt-pnrt or cortificate " in Rules 700 nti-l

'r''i"'rt or
'^''^ '^ImW iiicludc cverv order made by the ilastor in Onlin-

.riiiic-iit.- ary. a T.ocnl blaster, or an Official Referee, exci'pt an '>vA<-\-

niadu under the aiitlioritv of Kulo TOT. Kide l'20-l. -^^'i .I;;iir

1904.

'I'liis Jiiilr \voiil<l not spom to ajijih' nt orders nuuh- h\- Mastic. \v\-
tWv Iftih' iM^': sp.> RtiliH mtl (itn.

Shen"
''**> Even- report or certificate of a Master sluill he filed

absolute, flud shall bocomc alisolute at the expiration of fourteen i].:\-

from the date nf servinfr of notice of filing the ^anie iinl"-

noticc of appeal i- «erved T\-ithin that time. Con. Rule Sis.

Taken from Chy. O. L'Sli.

The liling is n prortijuisite to the report or rertifif^tn's b'H-oinin-
absolute: Re ««p. Lvtiion of Select Knights of Vaiiada, IW (Jnr. 7ns.

This Itule applies both to appeals, and cross-appeals from rijun;-:
Stewart V. Ferguson. 19 P. K. '>^

: notice of appeal given by (Vi.-

party, dnos not prevent the report liocumins .'ibsohite as ;i};;iii.^i

another party ; lb.

As ro appeals from Masters unaor the Dominion Winding up A-:,
spe .-.L> Vict. c. 3L*, i'. 20, (D.) ; Re Central Bank, 30 Ont. iL'M; /V,

i>u-„tvr--' I.oaij ,i ,s. f.,., 30 ()nt. ;j:i7 : formerly appeals from tli'-

.Master in Ordinary under this Act. lay to a Pivisionn! ("uiitt. imi
viTi.e the chancre i'i]Wt<;\ by -.', IM. vli. c. 8. s. Hi. and Ifiilr V*i'A. il

appeal in siicli fa.«os woidd appear now to lie to a .Judse in (.'..iiii ^i-

in (ilnT cast-^ ,,r upprals from rt'pin-ts.

Reports and certificates.—As to the repDrts and cerrili(:iti>
v!ii<' an- Uii' siibj.'fis of appeal, se*. nnhs U> Ituir tW7. miitni. p. 'j! |,

r.'- Ituh- 7<W/, tinicrs (with certain exceptions 1 are al.so im iici .!

iiiKier the worrU " report " or " r-ertilicate,"

This tiule applies to the report or certificate of n Itefen'. : s.'i

i-'rtthorii- V. Vitntlu.iii!. l,'i 1'. H. '2HI: Vnich-rnter v. Vnhf'i. L'4 >. . U.

;ii
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I'' iMKi U. S. *. <• '- ««• ii^' '-^^ »!"'' '^"'' ""'^- ^^ '** "''* coiisid- Rule 769,

,n".i to apply to all reports iiiciudins tlinse ol' *'(nmui!'>io!HTs to

aiimi-tiJ'urp dower undor K. S. O. c. 67, s. *•).

lliis and the iw() fnllowiug Halts jipp'.v only lo apiR'als frdiii iv-

imits mid certiUcates. Whore Local Mttst.'rs ar.' .'x.-r.isiii„' jiii!^-

'li.;u.ii in Chauibers, under Uiile -ll>, appeals from tlii'ir d- oisi.ms an-

i.';.'ulatid by Itule 7U7.

When' a rpferent-e was directed by consent t" a Lmiil |t.'t{i>^tinv

fticb al! ihe powers of a Master, it was held thai his n'pait wns

,„,p.,,l,.,ll,' ;ii the >aii,.' inann.T -'.-^ :> .M'-'.'!"- r-i-i:: A.<nm,/,, v.

'llu,IUt,i>. V.i Out. lilO.

tlie rctiht-ate uf a TaxinR olli.-ci- .tf tlh' iv.nlr o£ a taxatimi Iv-

ttt<-pn solK-itor aiid client is a repoil, and only^ippealahle ui the

iiiiinner poiiiied imi in liuUs TtJit, 771: si'.' /iH/.. 7.3.

\^ to .i|tp<'als iiiuler the Act for simplifjinK pn-wdure for enforcing

.Mrrli:iiiHs' Uens. sH' U. W. O. V. liVJ. s. :t:t: ihiu ..><: i> .. u vmU b-

i>l>s.Tve(l. seemn onlv to pravido for appeals from ili'.' jiio;;nipnl m the

;i.tiiin: no provision is made by the Act for ajipfals in^m iiiterl.Kufory

iirri* rs (.r reports in such actions.

Reports which require Confirmation. -All reports and corti- u.-:".n-

iH M.'-i which arc ibv .-ubjt'ct I'f appeal, are, as a ^icii'^ral rule, r^'iiiiired rr.imrui^

u,"|... cnnhimed bt'f.-n> llu-y can be acterl mi; Sa.t. v. Miva-y. 'J Siiii.';™'-

>c
'i :^{m or anv application can be miule \n Uu* Court fonndeo

,lH-m>n: liauv^ v.' iiu<>f3. S V. It. r.4t; ; \ irlu.U v. .Uc/V-;*.')/'/. ll (a-.

.7,11: Cnii-rn v. Inyt.tn.i. 58 1.. '1'. 4St;. Thus a re|...rt on sal-, wliei--

- •;, provi'ii abortive, rciinin's (.nniirination Ix'foie it v.m !' ,i.'(.d

,„. h'ohcrt V. VHughvll. tl *». L. It. JiSl. ThiTe an-. howi'V.-v. -ome

i.'P.ns and ceulitirates. winch may t)o acted upon v.'lLhout conurina-

Hn- r,n their heins tiled: see Itv Yag'jie. 1 Chy. fh. If.s. Uepurts

'\iii>ii ri'Mi'ive cfinhrmation, may l)e contirmfd by special order Ix'fore

;l.i> expimtiou of tile time limited for appealing therefrnm, upon enn-

m'm: of ;ill parti. 's iiiteresied. An onlrr cfrtiiinnin^ a report may

\<v ii-.aile liy the .Masicr in ( 'hnmbi-rs.

Reports which do not require to be Confirmed.—All n-u-iion-

|,nn^ '.! .(ni:ii-ates. of mere (-ih'ulalion : /.riri.v v. Tnlhut St. A'o.n? :;;'; [:;;j|''

r,,., id I', li. l.">; liocck v. Udrck. H"> I*. U. 'ZVA\ and of matters of ,;,.;,, ^ui.,,,.

<,junion. which lio not require any further order from the Court to

-ive etrert to. or to sanction therv—ex-ept p.i.'irl-: nn .-ai"- 'l- iv:

n-<M:ire .onfirination. Under this liead are inclmMl reriihcates ot

.'.liijiiiai",'''. or m.n-c(.T.>pli:\me. v, iih any order i;f the .\lasier. or of

ihi' Cnnrt (bnt not rerlilicates of insuHici^ni cmipliance ; i.fi- that

;,rr..nn1s lib'd arc insulhc-irnt in snbstance and fnrm : I 'ixlcr v.

'ilunlrii. !l !•. U. 70): certilicates of scandal, or imp.Mlli,. n.'.'. i

pl-iHliiijis. nr aHidavits, referred lo tlie -Master; reports appointin;:

Mii-itees- and appointments of receivers, committees, or guaraians.

uiidei- liiilc 7(i:!: but s-e Fhiklv v. IhiU; 7 1*. U. 413: l-o-Htir v. Mor-

iliii. siiiint: reports on passing the accounts

iiiitret',-: reporis computing subsequent interest,

of a i'niid '.!i principles and in proportion'

rr[».rts aiiprrt\'iiis of oonveyiince

like descriiiti'in ; >ee Smith's I'r.. "Jnd <

of receivers, or coin-

of n]>portionine]it

declared by li-e Court :

ana oiher certiHcates and reports

Vol. 11.. :s"»

No Appeal after Confirmation without Leave.—After a re- \.

rort reiiniring rmilirmation has been rcniHrmed. no apperH frnni it will^^'^'''

.*' nntenaim^d without l-nvo Hrst given, on sp.'ci;i! :)|.pli> -ition
; .,:iV,
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Aiur tiie cau^e or matter h^^ bceii lieiird ou furtli<'i diiM-tj.
the Court has im prnvt-r tu ijeniiit nii uppt-al from tlie repuri i;

wliic'i ihe ordt'i uv jiidiriuent on furliifi- iJiiTctions is tDuiuIfn
Oino..iaii v. iJoll. K; 1'. It. J^i: : IT iMii. Aitp. 3'.i:s. Thf jiuk'HM*
oruer on turtlier dirt'cuons must l>e lii>i viK-ntoil,

Effect of Confirmation.—Atlir c'oiiiiriiiatiuu, lli.> jnu-iit-. /r
(kaled by tl.t> lejioit : yet the i.'min in its (ii«crciiou luaj i.mu-
mr ui.oii ii. and um.v r^'ttT tlie c-ause bai-k to ilie Mu^*tt.'t.' or iv--
!idditn'iial iiilorUiation to Ih- furiiislit'd ; Tai/lor v. Ci-nvtu. ]m t,i, 4
U'lldivhi V. Viau-i<jrii, 1 Ur. -'"i: : Uitnixun v. M--slii- lum, s.i

j

Jour. lU.

.\ol\.!ilisiaiidiiiH coiitirmation. clerical pitois, and accido^i
in a ii'i)i/it may l)e lorrect*'.! ai a[i,\ time upon motion in ( hiun
witli.Ma appf^iii: -l/fWcy v. Ji«///,, ,r„, ij Or. 403; Vintp v. C'//,<,',
Cr. ;itH: II nt-^oii. v. .i;f>',n-, 1 Cliy. (.'1

. liOU : and wlieio iln- .'jpr \^

,

!!!>pai-i 111 on the face of tlic repoi-t. tlio npplicati*/ii was ufaiih'.l .

I'lirtc: Wl.ilr v. f\.„rli,i!i. I Cliy. Th. 11. Hm nltlinnirh ili.' f-rvni-
I

appar.'nr, it dot-s nut I'oilow Unit Ilin piopi'i- rnvrfcrinn is appiMv
ar.d tlic iU'Vtiori tlierel'oi-c is u>ua!ly rL'qnin'd 10 !,». 011 n-iin- .. ,

.

-n-:: sin.iison v. Ott<"r,i, L' Chy. ru. IL'. Mi.siak.>s in a iv|,.,m. |„.\
'•\rr. ratinot be cornel. 'iI !.y th,. Ma^itor wmt., /<;(>/». on ;in', -ii..,

'iin't't ivt-Vrcncf in ttu- j.ci ', : r,...J,,, \-. Slnrf, 1 Chy. Hi 'Ts i,,

on a iviVreiic.' hack upon ::n apnoai. when the Conn; t'nu:u:;i'.
pi-incip!.-. which is applicaM.' 10 oiher pai'tic«. and oth.T poini- i.n
tiinse fxpn'ssly co'Kvnicd in the ai^iK'nl, it is the diiTy o; -i,,^ M;.-
v.- to api>iy that principle in all (a>es to which i\ iv ;ip|,ii,.:,M,
Kiakinj.' Iiis v.-w n'])ort. ev.'n lIion;;ii it invohe the i-.>adj'i-liii -t 1

a-'ount i;ot a{i;i -ilcd from: !» iii^,.H v. Dnn^on. 17 Cr. ;!m; a-ni I
ihlhcri V. .fiinit. lid Cir. A',S.

i;M'n rhouKh an appeal he had. ilie repoj-r will staro cuniir:,, d ,

0 m:!!teiv rot olijrried to by the appeal, and whicn ti..- dcci-^i'm 1

Ihe appntil d..es nut allVrt; J>>iu^<.„ v, l)i„mn<. Vi (ir. ;:it,S: ;.•.„,.,

I'cn-'iiilt. K! <i]-. L'lii;. And udicn tiic report is rcfcrrcfi back, an ,\\>\'-
-.

ill n-'t ti,. tnaii the further rppon, as to matfer.s di-pospd ,,f |l^ .1

lirst ri'pnr;. and ;iol ()h.i,rted lu on die lirst ap.-cai : /^,.v.•^ v. 1>, .rml
ui>fii. '-v air.MTpd thereby: Drnimii v. Unmon. 17 (Jr. 'Mf^.

\Vh*'re c.oiice of apjieal i-; deIi^.nn. without leave, after a r.'p.ir;

( ouliniii'd. the delivr-ry of notice of cross-appeal is a waivi^r nf !i

bjpcl'on: Larkiii v, Aniiiftroii'j. 1 Cliy. Ch. ol.

llie re;T,rt should not be dated befoi-e the costs lia\e bi-.j! r- —
v-liere n-.L-Kai is n.T, -.riry: l\ ail'l> II v, Mrfnll, 14Cir. JU. .\ ;:..

' :i[-ii.- who. b.Mh- eiuilled. to n-iije--. have had no noi ic- i-

:Mui!;y: Iifllir v. .l/c/,c./». S 1'. K. .-,l!l.

Confirmation of Report. A i-epnn reijuiiini: c^piniriiiaii<!;, n .

becomes absolute at tiie c\piratio?i of fnnrt»-ci; days fr-iin ;li.' <\:}h-

-•^vvU-f oC notici- of blin^'. nnte-s in the njeaniiij... noiiee o!' a|i!"-;i|

sirvcd: liuU Ti;!*. An apjilicarion ro extenn the time Ut app. al.n
Ironi a re))ort. even bi'l'orp cnnhrnnnioii, niii- 1 \\-- lo- n 'cci--: -
Uauiiftoit v. Ti'-rid, !i ]. K, 44S : as aNo an application for hiiv. 1

appeal ifter :]]> W.-.u- has ex; ired : i'rlfrh"n,ugli v. Infn,'. h.-'..:

I'roudfoot. .1.. Nov. mil, is.s:i.

W !ieri>

- H days
i- d -i:i''i In <-nii)inn a report before
-:'.:. d a|.!dir:ainn in Cliam!i"i> ma
-ii<';i appliearioui; are irrantetl i.nly

he . .pini

be uv.uW io

h'>re id! p:u-

¥
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-ilka 1" iipl*"' consent: l'«tlmo„ v, (iiWvrl. 1-' 1'. K. Ka. am. u Kal« 769.

i, cousiJiTeil unil.'si.vhlo tliat an otliur shuul.l make an oril.T i-..u-

tirmiog Ills own rppurl
:
it.

FilinE Report.—A ivpoit \tou>vti ii lau b.- ai-ti'd un must bi.' I:li'(!.
Fiii,,.;

„,„r nnti.v of hlii.S must b.. uiv..„ by Hip luu-ty blii.g it t,. tho ;;lU>"sil- rvl™;^

i' Uiile I'M: .,11(1 a i-»l"'" <lo™ n,.t bpconi.- absolu',. until m; ".""" '"'

,i uiiai: has been givi-n (when uei.'ssarj). an,l Iouvi.tii uaj-,. Ii;iv,

,.'.,1,»<K1: /» re S„imiuii U<ji"li < H- "f '-' -' "J"'- '"^- '"" «'''"';'

"
.,,.,.]i u-plir. .t..Lfn>biiU' \\li'> liavt' not api' '"l m '!' arlii.ii 1*

'„rn.'i'''ssai-.v : j;.n'il., l/m.nl '1 niftt I'nri,. v. I'lTin. - <>. L. U. 'Jo^.

.i,^ .,l«o a 'report laust !» liliil b.'tori. an apiwal v. ill lio
:

y/n,'i.'.< v.

'li,:
,.v s 1*. It. ."'41!. If it appoliHK a day foi- jmyimuit ol iiiinny, n

-1. .iiul b.< lili'il boloro lbi> Mr- lOr liiyiiiont ; Millx v. ;(i,ro/i. 'J Cliy. rb.

V' anil ooiitinni"!. If it U ii ri-pnrt miuiriug mnliniintioii ;
Ji..iiii('.':,

\'' I'orltr 1 t'by. Cti. r^i'T. No pi..ii'i'fiiiiL-s ran pi-oppi'ly bp taken on

„ ri.nort' until" bbil. eitbiT by Ibi' issue of pm.vss ,n- ..iberwise

;

i;,.„„'..s- Onl. U".i:i; hllvll v. .l;i.J. .H ]. U. JiS. ;
.>••" thouL-li tin

I'l.nit or oeitibcaie be one not reijnirinj: eoulirinaiion ;
th.: iiut '.tvii

.nils .all be iM'i ; .11. iii.iiii"liiil..ly ou liliif: it is noi ii s,ary m
M-.nit fourteen days: /.'. I'.'Sffie, T V. C. I.. .1. --1'": 1 I'by. cb. liIN.

All report!* are to be tiled in tbe otlice where the prnc i:ii,'s were

ci.mmeaeecl ; liiilc litKJ ; ana see IliiU- 14.

Leave to Appeal niter ConHrma»lon.".\rtei :

l.niiiil. leaee to appeal fpmi it may l». ;:i-an:r(l uii ii

I
., I'll., application iinisl lie itiipie on notice, or cinscnt

:
ti.r'ii,^ \.

i;:.;i.,,,„e;. 1 Cbv. Cb. ^:': f«Jc e. ,\.,r/.o(.'. 1 < by. (.li. i;"": l'<hr-

Irn.aiii, V /retail betore I'ronilfodt. .1.. 11th NnvembiT. ISS.: all

i,.irii« are eiitilleil to no.ir.. "Veu tleiui-'li they be in tle> same mti.iest

U ,1,.. rartv seetiiic to apo.iil: /.«./.-.-ii v. ,l,-i.i.tro„„, 1 Chy Cb. :il.

\Vi|.o-e lea^e has lieen Rranle'l • .- |i"r(c. the olM»eU"n to tbe or.Ier

i:iiy li.. lakeii on the alipeal coiiiii-.' on for arfumenl :
Hctirlinrmiiih

'.' Inltw. uttlim. Ou such appliealioii it is iiecssioy lo nceoiiiil l' ir

ll,.. ilelav. and to slimv a ,,ii.oil ;'«( le siour.d of ai il ;
/li.hoii v.

ii-.,». :j Cbv. C!,. --j; •. >.'iNi'. 1" > I.. .1. :-'•: l-'"<' V.

/{»™/in»l, fi 1'. R. 3I>1 : "l""''" > "eicif. " Cby. I'll, -sl
:
ri v.

l/,„cr< :l Cliv. Cli. VIII. Ir is lee iili~oliii. iy iics-ary ibiil lb

irMOCiN of the proposeil :,ii;.eiil sboiibl b. - .I;n Hi;' l'o;|ee '•

iinHion for leaye lo appeal: Koi.miiic« ». //•.<. 1 I by. ' i. >" but

.,.|-.illiilile. anil probable, ^loiioils of am,. ,il. i.el-l b,' sh.'ivi: by im

..Itiflavits; tti.. ana a mere statement of the proposed gmuiuls ,,l iipp,

in the notice of eotioii will id -'i:''.': ,'ic fl/o.,;,;, 1.

I', I.. .1. Ills!: bet eo-ts nnnecpssarily ininrrcil ,ii niakni

1 ,. merits were disallowed: A«n/( v, fitiif' r. I> V. It. -'

1 is coll- \-,,

in Cli:i;ii-uc

1. '.i

Tile .Master in Cliambers has Jmi -li, ,

,,,i: Itua.l V. Urufl.cii. .-. <':!c. I'll, b'-:

;. -'111.

;.)/, (
1

1'.

l.Cl ,. I., app. ;il was relii-, ,1 with costs, wlicr,. ii a!.;<.:ir,.,l ilicl lit

.,l,i"ct of tin- appi'al. WHS to civ executors with interest upon a su'ii

-I'li.li tliev li.iil iuvesied, and upon which a loss bail been incnriv: :

r,«tr. V Ifrlilii'Iinil 'J Cbe. Ch.-'JIH; so also where the matter lied

I „ liiurd on further dirnti.ei-. ami an mil-r lironounecd toundi ,i

ci: ihe r.T.ori : It, /loi.eieoii «-l """. I"' 1'. I- ---•

Ibi ,. was u-riinied wlcr
iv nf tile solicitor il'

III,. I».nel:t of III'

alio cbi till

l,]„,siii.z til. 11 ill- clients would b,

-peal of lll'ir 'i^iief'liilill'i- /.',
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Rul*7e9. Uabuunc. Vatfy v. (Jaboune, I'J P. U. '2^2; und see Skvticiinh
Lty^. 1) 1'. K. JWI; but see BlackHtock v. J/oi-'artaHc, 15 C. L. J.

See nl80 notps to Rule 35a.

Timt tf>r

aplK-allni:
Time for AppeaUng.—An iippfiil frum any report, rulinij. „

oiher determination, of any Mii«tpr, other than the Master ii
Ordinary, must now be brought on for argumeui, before a .iiui^- li,

rimrf. within one moiilli from th<' ilatp of tjt- nolic nf lilitiL- '["•
nport or certiliiatp

: Kutv 7(H>,—or within euct further liaie (-,
i

.lini:^e may think proper; tlie vacations are exclud<?d from ilip t.,/
piitalio'i ()f the mimib : Rule ;;;M'. An appeal from a ruling n:

,

-Master, must be brought within the same time as is lilW.w.J i,,i

nj-p.-nhny from ii report; Mitili.tl v. Mitchttl. J^ Gr. l^i ; fMnii.i;
,

It liuu to be brought within one month from tli.- date of tlic lulin'
irri'siieetive of the dale of the certiliratf of such ruling: M^n-U ,..']
V. iiiinj. V2 V. It. 4;;i : hut quxrc if timt i-* noAv ilii> ras.', tlnnmli ,
IS obvious that it may be inconvenient in practice if it la not.

m Murklc V. K<--.y. i:; 1". U. i;j,-.. it wil'i held under the I|].-:i I .,:

solidated Kules tluit there could be no ap[>eal to a .ludge in < i);,,:,

I'r-rs from a rulimj of a Master bi-eause tiie provision of Chj . O. >;f'j

hiid not iieen includea in the (Jonsolidated Knlea : and that an iii.;.

*

<ty,\y lay froai ii report, by which wns possibly meant a general v- •..:.

It is. however, to be observed ihiit uiilesw a new meaning is to be x' u
to tlie woruH "report" and " ceitilicate ' from that whicli

"
li \

possessed under the former practice, there is nothing in the pie^^ir
I 'r>n."^nlidjitcd ''ultH whieli prevents an appeal from a Mailer's lul^iij
:is iti t!ie ca«e of ,

i appeal from a report, because, ns we liave alr.ad-.
set. II, n eertilicate of a Master is a report: see Rule (1S7, note; :i;,

-Muster's rertihcate of his ruling iv therefor a "separate report.' .ii.i

;is such it would stem to be appenlalile in the same way as any olIui
iei.ort_. See also h'r fi„lli< ,:. IT. I'. U. -CJ ; and li<: M"ll>h„', 17 V

Sii.if,!,; that where ii

or lljjit n-.tici' thereof l.;i

therel'roni is n«: in tiiin' ci

IS ]'. t£. -jk;.

not shewn that a report h;is been lilf.i

liren s.'rveil. uu objection that an ti[>]h-A

not prevail: Rf McLellan d i'hi)igun<;<nir>

^

Xoli.T <.t

til>i>tMl and
^etliiik'

mi

Bfotice of Appeal and Setting Down for Argument,— St-vn
cifnr da.\s notice of the apjieal, statin;: tlic .irround> of !ip]ic;il. m'
l)e given to tlie opposite party: Rule 771: //m.vcn v. Hanes. S 1*. 11.

.»4(;: and such notice must K retumabie within one calendar moiuii
from the date of service of notice of iilii::: tlie report or certitiean*

:

/.'(//' 771 (II : and tib' appeal muft be set n.)wn for arguiiie;!i ui

liitest the day before that on which the n&tice is remrnablr- : /'..

Such appeals from
iiesday or Thursday

Ivocal .Masters are to be heard on Moiid;iv
see Jfulc !»'

W.'

Appeals from
to the usual rule,

•-ee Rules 774-(;.

1 .Master's cer,...oate of taxation are an '-xci pi

and must be brontrlit before a'Judsre in l,'liaiiili.

Where ;ui !tppp"l «'iis si'i down <(ir a dic.-i non. btu was plac-^.i '
le Clerii ill the pai>er for the ne\t regular sitting of ilie i'fur. i

;i-i iicid not to be irrcLnilifrJv ser down: .I/cCkk' v. I'fn<li,,>. H i'

t.i' first flitd. notio' of !ilin;r <cr\i'd .in th.' oji

en file renort mu'^i he
parry ; lt>ih CIM : and

filed.
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rte uotiw of amml »lioul(l »rt mit ,.ii lulim ibe BrimiiOs ui><.ii whiih »uto 7«».

rli,. uiiWiil is brouBlit, and rUuuIiI iiK-luil.. nil the gitiuiulK of uliivtcion
^^^.^,^

Zm'w'i 1" I'e urp'u; iiiili. 7V(l. 771; ..l.jretioin iBiiuot Iw mmvil on,,, ^ ,

;„ aiuiral from ii furtluT ri'iiort, iiwde iu pur»uani-.. .if an order to .hm,(l .a

fi/Ma-IT <o review hu. niiort. wlii.li iniBhl biive l.e,i, loken, but -"Ut™!..!..

ivpre "lit. on tlie appeal from llie oriitiiial ri'ii«rt : Jiu»« v. /'ciruull, l.i

Ur. aJti.

Who Entitled to Appeal Aii.v iiersun linvliiK a »ubmniitlal Wh..

iiiliriM 111 tlie (jiiestion iiivolvea in an aiipeal, in entitled to "PP*"' : J,,
",',,>|

but |.i'r«iiii» liavini! no interest In tbc mibjeet of appeal, eiiiinn' apiieal.

pvt'li tliiiuKb the report t rrcmenUH : 7 'iniiipjiott v. Luk(. HI (Jr. lisl ;

l/cCnrunr v. .UcAiiiiioii. 17 (Jr. 5'Ju; neilbor will an appeal lie from

a .Masters rulinii, or direetion, liy a party who ha» coniphed with

it even tlmutib it lie tii escape eominitineiit for uiwobeilience :
MtU-hHt

\' iliU'hiil, '-- tir. ;it p. 'M; neither will an appeal lie. where the

I'nioiliit iiiviilved in ol irilliiij! nlmmnl. . .r,.. wlien- nut more than Jill

was 111 question, an appeal was dismissal: \lv(Jui<ii v. l/<(.iMie(i. -

11,). c h. ;;44.

\n npiieal mav also be brought, before the .Master has made his m„i ,,,„„

reiiiirt. frnui hia ruling a.s to the admissibility o[ eviden.e: W. /).,».i(</ M».ler

-

V. »rt9»(. i'-i tir. ."i.VJ; or upon his lindinK as to the priiKiple "pon ",",,;,';„,,.."

whieh an acefmiit should bo taken : see t^ijart v. Ilolt.nul, oi,i Gr. \\t
: ,„ ,,h,„ i,'>le

or liy a ereditor from the .Master's rulinB. disnllowini! his claim
;
on win li

nVmif v. J.'rett. 11 lir. 4r)0-, nnd be need not wait tor a Bitieral report. |"^'™»'»'

Mit mav at once obtain a certilicate of disallowame ami ulipeal lli'ie- „, „'„ ,ii,.'

trimi : ii'r llagttl. l-urdham v. Clinjetl. -Jll Cb. 1). 0;i7 ; 411 1.. l'. 71).

»i''™.;;;

Wiiere a cause ban been referred to a Master as an arbitrator, by

„ iiiuseiii decree, which proviilcd iliat either party should be at >;;^»H«»i

liliirtv III appeal against the award in ibe same manner and to nif ^^^^^

•anil- extent that a report may tie appealed troni.^' it was held ncver-

Tii,.|i.s». tliat an appeal from the award could not be eiitertiiiued i

/i«™, V. (/i(i»i(/i,r/in. £> Or. UH: and see l.cmtin v. .l/ci.'nc. Hi Dm.
.\|ip. MS: but s.-e It. S. (). c. la. s. 14. Where the order direcling

the iiterence was made without jurisaicti<iii. the I'mirt refused to

eiil.rrniii any appeal from a report made thereunder: tjuttn T.

•viiiil*, 7 1'. It. l^Jll; Itmin v. Uollnnl. Ii 1'. It. li:i.

Hearing of Appeal.—Appeals from the Master's ruling as to the Appeals on

remilaritv of prmeedinRs in his otfice. in point of form, will not be ;])';;"»"''

riiidily allowed, even thiaigh the Court be of opinion that he might,.,,^|j|„ij,^,

.

tiave properly taken an opposite view: ticuUhiirpc v. liurtiy 12 Or. 4"J7. nr wfiirht

1)11 matters of fact decided bv the .Master who has had the witnesses

hefnre him. the .ludge will (litter from the .Master with great hesita-

tiiin. and only when it is manifest that he lias fallen into error

:

folttintl v. tialt. 1» Gr. at p. ll-'i: and the .ludge will ntrt in general

interfire with tTic decision of the .Master as to the weight of evidence.

nor as to the relative credibilitv of witnesses whose evidence has lieeu

lakeii before him. ririi co.i .• /Iiw V- llrnira. If* (ir. IWl ; ll'ioWcK v.

Smuth. a Chv. Cb. 4VJ; but see MrArlhur v. ;'i-i((.c. '.1> Or. 500;

i;>^hlm, V. C»,,i(,,W,r.i./. IStlS. 1 Ch. 7(H. Hut if it can be shewn

ihiit there is nm only a balance of ilirect testimony, but also corro-

Iw-rative circumstances iminling strongly against the Master^s con-

clusion, the .ludge on appeal may review llie evidi'iiee. and

r.verse his hniling op a iniestion "f fact: C/ior,; v. Mrijm. \\) Cr.

:i.-iS: Arm.slmui V. "'".I", -'o lil'. 1 : ]h,nU,„i \. H;i,:nm,i. Ill (ir. 4M1.

i.A, - I'i I
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lirOUD'U of

t|i|H;al to

be rri'ltet)

Evideiict-

>>ai'k.

turtht^r

l-viltl-IK-t

(.0N80L11»ATEI» KL'LI>.

Where tlie Marder iietermiiien tW queslioo wiliiuut «eeiiiB rh.' wn.
iipsttes, the Judge wilJ, in Ma-h a case, l>e Ii's« trmuiU'll.'.l in [ ,,

Master'a Imdiug, uiid will diapose of (lie ijiu-Htioii uimii hin ..wiijui
UivDt an to the weight of evideDce : t-atccvtt \. UunctU, i;? (ii. i i"

Order on Appeal,—'i'lie order on uppcul should iih\;ti» r.-cib .,;

slate ID siiljMiUii-e the giouiiilj* .'f lUe appeal which have beeu alio >..;

(M'« Ihjfi-.H^ V. Uuni, <i 1'. it. v.). ;,., umlihfil by (lif dlreftiuiis ,
,

Court, given t.( the UeKistrars Oih Uctotwr, 18031. and whero a i-i. r-

eiue hark i* nrd-'ied m* to any giound of ai)iifiil. that ground i- ii L.

itet lorih :ii liu' order: lb.

Where the reiiort is varied, it is uot proper to make un.x attu,.
alti'iatiuu in the t>ri«iii,i) : UuU 31 j : tux v. Ittarblmk. 4.'j L." 1'. l';,r,

li Cli. D. i'^U: 40 L. T. Ho; nor where the alteratio:i is simplt., n..
I'. Ite refenvd hatk to the -Masit-r to alter: Tcettr v. >i. John, in i,,

N't, tiie order oil the appeal spet-ifyiug the ;ili.'r;Hiuii inadf ii. in^
f utliceut : ib.

W lie re the .port is referred hack, and it is not iutended ihai in
ilier evidence stumld be received, the order must (i)Litaii! h dii.iri

to that etlect; Moiln/ v. Matttnua, 12 Gr. 4o3 ; ;! l '. I,. .1. :;i.

Keferonce Back.— \\ here a report is referred back, the .M^is-,..;

is at lilK-rty. as ul' course, to receive turliier evidence. uule>s tlif .hi.;.;.

otherwise orders, or tlie reference hack is expressed to he for u pur
pose on which further evidence could not be material; Mvii' \

Mtilthiis. V2 (ii. 4,-.;:; see also 1,,,,: Tni.^is Vu. v. .\\,r York >•>.
rill/ *'«-. •' 'J. ^^^ it- 041. Whpre thi' reference hack is to ascert.nn :,

particuinr fuel, the .Master cannot open other matters in his reimn
not ol'jecied lo on a!)|ienl : II H.t'img v. llauii, 1" Gr. ^oii. Sm- "i; :

reference hack con the Master entertain a claim not previously nmri
before him, unless specially ordered «o to do. lioiiiain-a v. IJan- J:'

<ir. -i'W.

When on an appeal from a Master's ropnrt a refennce hiicl; [<<

'' revimv tlie report is ordered, the iipiMlliint ciinnot iippeal fmni ili'

Inither report as to matters <iisi)o>ed of by the lirst n'por[. uini ii'iL

objected to on the lirst apt»eal : i£ot» v. I'tnault, 13 Gr. Ifhj,

Cost> of Appeal! from Maitera' Reports. — When sn:i

.

'^, Brounds of apiveal are allowed with cosis, and others disallowed w;ih
costs, the appellant is entitled to all the costs of the appeal tlia: ;u'

exclusively apjilicable to the objeciions allowed, and to a proi)ortiiiii;i;.'

share of those costs conniion to nil the objections, according lu ilic

number of really distinct gronuds of appeal on which he su(v''< (!>

;

and the same rule applies to the costs of a responilent : liaulc of l/''-

trml V. lii/an. V. Gr. L'OJ ; Iriiiity Collcfic v. Hill. 8 Oul, 'JSH. SoiLe-

times, instead of Riving costs to each party of so much of the apical
as to which lie succeeds, the general costs of the app*>al are awiiMli'.i

to one of the parties, subject to the deduction of a pro;iortionate ii;in

of the proTis amount, in respect of the partial success of the "ilir
it;tily. 'I'liiiB. where there were four distiTict grounds of nppeiil 1 1;:

hrare.l in eleven objections, of which objr'ctinns only two were allowni.

ihe ('luri ;,'ave the general costs of the appeal to the respondent. ii> •

ducting therefrom one-fourth in respect of the partial success of tli.'

appellant: trrijunon v. t-'rontrnnc. LM Gr. ISS.

t In the nisposition of the costs of appeiils from .Muster's r.'imrts.

a the .ludL'Cs will probably continue to follow the rules nf the (';Mnt nl

CiKincery. The gcuernl rule is, that rho costs siiouid follow thr ev.ii:

of tile npitenl : Hmnn ,i v. Uonf. i\ 1*. U. SH : Huntington v. I -mi
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l» to be understood (lis- Rulti

I* t:iv<'ii

KrocA/iH. » «ir. 4-'l ; nnti tlie word " cveiil __

f,;MI.'"lv: /I.-.1I ../ .W'."(..ai V. tin,,,,, i:' Ur. •-IH. Hut wlier.. the "0, 771

niiwol luil« on th.' prlm-ipal point imolved. nnd succeeds only as to
^^^^^ ^^^,^_

.iB.mimrnllvel.v inHiiinili.anl one. llie w liol »t« 01 tlii' iippcill mil) „i„„ ,,|,|»«i

null 10 the reslpondent: Uroicnlic v. .'iiuniinAum. 1.1 Ur. jWl. -iw
'

—lul

1 wliere the Court is of opinion that the liuding of llie .\lu»ler »ii»^;:^|,^^ ^

u 111 "Ubject tor discussion under llie circinnsloncc*. aliliough the,,,,,,,

ajM.'al he dismissed, costs may he refused :
.Sccord v. J'' ^»//^c( cv. 14

i;i' l.J. iind costs have also been refused of u successful iippciU, where

til,- irpijrt wiis deft^live. iiiia the solicitors appenrcfi to have been

iiegljp'iit : Vl,n,al,r v. :.hl,,„ll, 10 Ur. .'i7ll.

Wli.re an app.'al iviis .lismisseil 011 a sround raised for the lirst
, ,,„, „|,„„

imi,. on the aplsMi, and not adjudicated upon by llie Master. tlie„|.i.iil .li-

"It refused costs: /„„„,,/ v. ^yolfc,..l,„. u tir. INS: Wc/,„„„w v.;;;;-;,';;,,

II rip*', lb; -»4. and the same rule aiiplies where the appeal is^,,,,i„„i i,,,,

*ur(.esstul on a ground not taken betore the Master: ii<,<!,lar,l v. ii,iji,.ii.i,t..l

J,,,.,,',,, Ml I.. T. '."I: ulso c;ises, p. ln.-.l. Where au appeal by 'u;;;'
J'.'

au esecutrix was nllon.d ivlihoiit costs, on the h.-iiriiiB on lurther

iiir«tioii», the Court n-liisej to order costs „f the appellant to be

paid out of the estiite: SI,,,;, y. I>„„l„„. Ill <ir. ;;7... \\ here llie appeal

«ns unnecessary, and llie .luestion raised thereby could have been

,ii,pij,srd 'if on Mio;i,.n ill riianiliers. in. cost, were iiiveii :
F„,ifl,,' , v.

.M. (.oTiu., 1:1 p. K. ais.

770. {iii'iiciih'd hij Utile ;.'';;. is hm,. v-ni'i.)

771, —(1) A notice iif appeal from llie reporl or certili- ';;>;'"'•

rate of a -Mn-UT to wliieli Kule "0 iloes not ii|)ply, or of nn

11,1. lial lieferic. .shall lie a 7 cle.ir ilays" nolioc setting out the

(.Tiiuiiiis of appeal, and .fall he retiirnahle within one month

lioiii the (late of service ',i notice of filing of the re|icirt "r

(i-niflcate. unless otherwise oniereil:

^<|. Illy. t). m::.

C'l The appeal .shall lie >el ilown for ar;;'iiiiiciit hefore a

,liiil-c ill Court at latest the day liefore the ilay on which the

iiiiiiiiiii is returnalile. Con, Utiles, .slii s-'V. ,iii,eii,h;i. See

li.ili- of 1 .Jan., 1890, Ml)'.'; see M V. c. IS, -. .T

.\> ti. the time for aiilieaHiip. see lioto to /,'»/( Tl'.'.l. ],. loos.

.\, to whether appeals

U.,,/,/.. V. Kr«,v, and note

now lie froii

hereon '.n tin

.V llivisional Court liiis no jiow

.M;is[|.i', l.eport. Hie appeal is 10 1

lie. l„ r. !1T ; not even, it wmil'l

n; r. 11, loll: »,,/ ,i,l,. Jud. Acl,

a riilini.' of a -Master, see

iiore> to Uiil, Tim. 11, tons,

to hear tin appeal fiiini a Local

nule .Iniljre: C/.o/.t v. ./uiaiesoa,

11, bv consent : sei. fi, re \\ih,in.

-.7 ih.

Ul niil>eal ilii' Cinirt will only n'r..L'nizp the ii<iio of tin- Masier.

him. lis rviili'i

him: jilliiinvits an- inadmissible: Sjikcx v. Hi/krs. IS
of wliat tifik pl(ir.» b'^fore
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Haiu 772. All aLiiiL'al -liiill lii' tci a Diviswiiial ("uii \nr i,, n,,.

Court of App. Ill) from tlir jiuljniii.'nt or oniiT i.i a .lini;.',. m
;!rVhrifr'" Court upon an apjifal fnmi the lti-I ilk-ale or rcpnn ,ii ;i

Sri."'. Mttstur or (Uliiial lioft-'rw in the siuiu' niunni*r an-l -h!ij.ii

s'MtotiT'"'" ^o tl"-' ^""'^' rL'-trietioivs a^* in thu cast- ul" orln-r jinlmucuT..

or onlt'rs uf u.lutij:i' in Court. A'tii*.

ill.-. Ktilc Wji-. llilliiilUL-t'ti ill i'ltliMMUliuri' til' ilic rivi i-l.iii \u ti-

Moltihii. iT 1'. I!. --'IT.

Till! uonlf* in hnukolB wimlil firdi to In- iitTwliHl 1).\ iln' iin.\i-iMii-

of 4 Kii. \ii. I'. 11 |il.>. I'nili'i' (III- .Iiul. .U-l as tiuw < »ir><iliilat< .1 .i;i.i

iiH iitiit>li<li-il by > I'M. \ii. <. II. >. J, it is rl.-ar thut an :iii)H'al Iimi,
i

iliM i-jnii 111' ii .liiiti;'- in r.nirt, oii iin ii['I>''iil from a .Ma.'ii*r'.-. ifpuit i.i

c'liili. ai>'. li.'s. Ill" liulit. til a hivisimial Court : M-f. 'i lit; aiiil lii^it

vlii'tluT any appful ran Ik- taken ti» tbi- I'min n(' Ahpfiil i;isi.iii| .,t i
>

IX l)i\isioirii r..iiri ilt'ij.-ml.- u|n>ii rlii- tiiiin' (in>iil.rati.ni-; a- in il.

tiiM' of iiiiy i.tlivi jiiii;:iiu'iil oi a .liult:i' m ('(.iirt :
m-i- .linl A.;, ->.

T'iii.

\i. Ai'l'KALS IKf'M 'I'.WATION.

77S An appt'iil from ilu- n-p-iM

ollicrr to whom the taxalion of M.liriti

llSl to \]»' imliisivu lias hccn rcftMn

he lirouplit in tiiu -ami* maniu'r iis m
of a Milliter. New.

See KH/ff 771.

Ihis liiitr ami A'm/. 774 sottlf tin- (lifTcrfii

in prt'vifnis nn-U'iinis : si'»> itr ii'iii\ii»ii<i. 17 I'

1*. U. IWI: A*.- inither^, !'» P .U. iC! ; i'.fluti

i;. r.:>; an.l mak« it d.-nr tliat /iw/r^ IIS'J

tUe cas*' of ji.'irly nitil party taxatlulif

(crlilir

Mil ui !.-
l;

llU'

C'PS o
'. H,

f nliinil:

i:i7; ;.'c

f.lli- V. -

US! .11

774. In cases to whii'li liulc '>'•'' i\"C- nut iip|)ly. a ;n '

dissatisfiiil with the certiflontp "f m taxing iillicer inav :i;

;

tip a .liiilj.'!' in Cliaiiilicrs to ri'vicw llic taxation as to any ''

or jiart iti' an iloni. uliicli has iu-oii oliji'i-U'd to a^ |-r.i< i
;.

In- l!ul('s IISv' ami 11S3; hut tlio ecrtitiiatc of tlif i;i^'

olliccr rhall lie final anil (onchisivo as lo all matters mImi

liavo not licon ol.joctcil to in inanntT at'oresaid. Con. lin

IJu;;. I l.NS;. li. -11.

Iintrp to ilutf TTIJ.

in (Imiiihi'rs nnd ITS liavini: lik<' innvcrs hii

Hull- iiiipl tiiith to jilif'iils from tilt. 'I'axins Otiirrr'

I. l.oijil I'lixill:. lllllriTs: Ital, .S.".
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I..IU (1h- iiixntluii iiiirt.r U. S. n. 1N>^

\nui ,,,'. .(. ll,lK.r, r.l IV U. •-•1'

iui:<

mU-: Kr

Will

till iKit u- itipTi.'n'tr,,;"T'(,

l'nil>'<l tu iMT.i.t' LI ill u

Olicntiom of Taxlas Olliocr.

,„ ,iii> l.uiiiK lllli.ii'. ,liMr.-ii..n, hi» .11

,.iHi iitil.'Ks it I"' iiiinult-i iliiit U'' n -
. ,, .

1;,,,.,.. „i..-iHi..i..™ : i;.(;.. > 'I,,,*., ii I'. It »i>" '"'"•

;;bir.:X:::r-;w.;'>;T.i:i;!r':>'vir^^

.,.: -.;..;.-.,,„,, '[L,,''-,,'!;. Vv,r;,.."lru:i Mo''^n'"-;:

^:'; :"./'"../..';:. V.'.^ ; r.-,,,.- .. ,;„.o.*,.-.. '•' >;• ';• ?»•:

.

"
i,-..„ P-. 1'. It. '-'"•; ''""'"' ' i'"""'"« '""" '^

'
,"

'V,'
; '

' 4 n, ». I!, lin- Tl... f.."lt will -luwl, »,m .yl,,, ni.t ly

i:Xlr,..: „ T,,.,. o,,,..r ,1. n,,,. Will ,,,.,. n,.r.^^^^ ...

;:i:;';:^;;„.r-o^i.::,i;;;;:^"";^.M'=-'-™^^^
jn.h/; v. »cH;(nHiM, i:i 1'. U <•

Certiflc«te.-A inom..nni.iuni at tl». fon, nf ,1,. IMl
^"';'^;;i.;; JU;

;;:;r;::i;^ri;,;n;;";;;::;;;;.;ri.,-i,:"'r^^

;,;„'-,:!wi:^';,::^r;;;;^:i::^:;-"r,:;;;i:;'ir.M^^

r;r .^;;:' 'rrr;::M;i..:nrr ;;;;;:rx' .:• ^li). -..-^
... ;,...,„(,,/ V. /i«,»..u/.». 1" r- 11. -t-i-

Practice on Appeal..-AM a,.,..;..l fr...n « "''','";""'
'ow„*'

,(,• 111 r. U. mm; ;/..(..".. V. /Inn.l)/. 1>> I'. It. ^'

T,v., ..li.ar ilay«- ii.'ii. f .•Pl'.'iil '« ».itli.'N-iii
:

tlrCillam V. .Dr.

('.i/(i(»i. »i(/.ro.

\n iil.l...nl will iKir l». nll.iw.-.l as t.) any il.-lii- imt ii[olilili'.l in ill.'

„l,i,...,i.,„s l.n.iislil in ilii.l.-r lt«h. IIX'J al.,1 lls'l: I'l.ill v. '/. ( /()/.

<., r.' r. It. -JT:;; an.l wla'V.. 1... oli.i.-.ti..lis linv.' I n l.ruiiBlit ii.

/f»l... 11HJ aii.l ns:l: III., ai.imil will li.' .lismis..i.il
; ';""";'^j.'|

'/"".N ',('...'«.
.-.'t L •!'.

I'.'-tH;

!.! wh.'r.' rlirt wlinli. i.rill-

r.; 1'. It. 1

;

;/.,«((-, 114 II.. II. 1.1 1: lie -\.i"'

iiielli.1.1 ..f t:i?;nli..ll

7 1'. It. 'Jllll. nli.l n...
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T7», m It: l„

I..V a iMvi.i„„„i (^M -.Vn I /„\'l'
"';;;'"';•,"' "'-"^i"'- 1.«. i. ,,

' •->'". nH.:i'i";;vcr'M- "" """ •"-""-

Uravmac Act i U S (» .* <»"ii . k...
"mhhi ^, iint or i hv MuKfu...

or.i ,,,,ry n,ii,,„
:
,,.„„,, >. ,;„,,, ,„ ..'j;

ri)!:, "'K,:' ,:^.T ;.,;"'";

"^ till?''
'
""'" ,""

' "''"
'

^'"'" '" ""I'- » '"'i'"
,„

hereof s pven «V,hM, 4 .lav, frn,„ the ,I„v „f ,ho ,',„. nf
the r,.rl,fi,..,... and the .pp,.,,| l,n,nd„ .J, r,,,. „,,,,.„

<!.T ./iillf, 1S!I(. ].•).-,«.
•''• " "

O-Douohce. -,-Rll'r,2 '* '" '<"<""'"• "I tl„. .„.„„i„„: /,.,

R 'aaV'-'!;.M.""M'"'
'•'"""'"' """>' Kule a.-,.'i: Vlark V 1 ,™„ 17 I-

" I..K., .h,,.h „-n. i„.o„.ht in hofnn. tho .,vi„/„„i,e,..unl,- nthn-«i-n „nloiMl. Ton. Rulo 853.
NiK'ilnr to riip Kii^ M^'S:'! I- i" v; i- -

.

I!. ;;.;. .Mor^n Ch.v. Orrl^rs. -iih ,7|. ',vh
"~" ''''""iTi ml. , 40,



Arl'KAl.S t'UtM A Jl IMiK IN ClIAMllKllI*. |0I5

llTTT,

I. Al'I'lAI.S FRtiM A .ll DOE IN ( IIAMBEHS.

7TT,— (1) A p.T-cm nfTciti'.l tiv nny .iii.lj;iiicm. <«-<\er or

,i,ri-ii.n iif 8 Judpf ill 'hniiilior- iiuiv i\\nm\\ therufrmii to

,; Iiivlsional Court. I.v in.ition. on noli,-.' -iTv.il within I

,|„v. mill rcturnaliU' Mitbiii ' .lays nftcr the .late of the

iii,|"iiwnt. order or ilecisinn. or withiii »i cli riirtli.T i ii'

may l.e allowed by »uch Court or by a .Iii.lp" .>f the Hijth

('..art.

(-.i) The apiJeal -ball not, lie a -t.iy of |)r...w.liiiv'- ""b'"

-o ordered by aueh Court or .ludRe.

\iii.*™i tti'i

.n til., .lay

rotuninbl. ,

b til. .-iliii.'

w'liili tb..

. . . IS. -. .1.

l.1) The apiicnl -hall he -et down iit bit. -I .

I„.fiiiv the day on wbieh the nuilioii i- iiiii.b'

iiii.l ..ball loine on for bearinj; on tlie .bi\ on wl

i, iviiirnable or lli.' Ilrst dav tbinnfi. r 111...11

liiM-ional Court -it^. Ser C..11. Hide .'*r.. .">''
\'

liuie- of !l .Tan., lt>b;. nnirii.lnl.

S..,. Kiiii. 1 ISS) > II. 7.'.7.

riiis Itule npplie» onI.v to nplM'nI« (ram a .In.!;:.' in i'1.iiiii1..t-. not

,„ ., ula rmm il." .Ma.^l.'r in Or.linnr.v. il... .Muslt in lii.iiiili..r«. or

I.1..11I .lii.lBf!.. "r IXKOI .Ma»l.'r». .\np™i>. '•' 'h.' In'i"' ^'"'' °"
Bi.i.Tn.'il i.v HulcM 7117. 770, 771 anil *.••• Lou - \. c.....:.'./ /'.......•-..

If., U I'. It. IS."..

\.i lnt!.rpli....l.'r or.i.T is n..t nn .•x...|.ll..n. An iii.i..':il IL- l..v nay

IiMly ;ifr...l.'.l l.,v «a.ll ..n ..l.:.'!-: Il:i'ih,l .-. M;„.l,ln: V./..-. 10 I'. !!•

1I-. motion should be mnile roiumnl.l.. witliin -oi.-n .ln,v». "or

.o.,..n th»r..aft.-. us thp ('..art Mts." nn.l it l...s 1..-..1. 1..-1.1 in l-.,.el|in.l

n.it to 1,1- sufficient to irlvc noti. t ni.iti..n nitl.in tlint tini.
:

«.'f t oj-

f ira/li,.. ;; C. l". I'. J-"-. »'- nl- •''"•*»"" v. (...../..... 1.. I.r. 4--;-.

Il.„;u, V. ,l/r|,cr.. Ifi dr. 117 1 -If/'r'.J' >. Il,,«kr :, . ..y I, 1.1,:

7'in;l..r V ./.,ll.<. 4.-I I.. .1. C. I". 11"; //.«-.... V. .ir.,.-./<,i,.ll</. 2 i
, I.. I.

:iis- Mel.nrrn v. Mnrk>. Kl I'. It. 4.".! ;
.>•(, ././i.i.o. v. Ihitim. 1. II U.

1. 111.

S,,., f il„, .,i.p.al nin-l !.. -.T.'.'.! two .lay- ..i- nioiv hil..r.. tn.'

r.iiini ilnv .inii,..l in it, nail tao iaoti..n :aa-r I..- s.'t .Iowa, at latwt.

11... ,l„y i;..t..i.. tl... .liiy on wl.li'h it i. ..'iir.alil.-. Hi.' ti-n.-.' laujt

„N„ t.. »erv,,.l .v:,\ ni.iilo ManinW" a« n,..nii.ai...l la claas.' IlL 11

a l.ivisioaal Coar, i, to sit ..„ li.e ntiirn .ii.y iho app-nl vv 1 b

,

S..I ,l„.vn for that .lay; Imt if a 1 iiv,-,..i,nl ( ..ait is a..t .,
s til

„f,,.r the rrtun, clay, tho „, ol >y.ll 1..- "t ,l...yn f..r ili.. hrst .la.v of

tl... -ittincs.

As to the time of tile sittings ..f ih.- 1 .ivisi..nill fV.nrt. s.'e .1.1.1.

.\. t. s...'. Itlt'/. 1111.1 Uulr lie..

\n application for an cxteiisi. n ..f the nine liniiii'il for ai.p.'aliii=

..,,„_ ,|,i„ it„h- mast 1>" mn.le lo tl..- liiyisl.mal < ..art or a Jn.lj.'

.if the Hicli Coart. not to the .Master in Ihal.il.ers or oili.r ..iTl.t

h.iyinc lik.. jiiris.liciion; clnnse IL.
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Kule 778.

CO.NSOLIUATED BILES.

obta.n,„g c„,u of a„ al,au,l.„„,l umL! Pn,,,.d,„, ,„

info™ hi, op,.;;,.,;,;";;:;'-,,- 4.i"^^;rc;frtir;;;:,':-;;;j:.i !,
proaal or di.pnv„,„ ,|i« .-..spon,!,.,,, of ,he r„«» „f • „', 7

'

<l.,t. App. .Ht; aT„l app..al.s from a .lu.lc- in n,aii,l«-r« iiia.i,. „„'
.,, ; .'iIn.n, III,. .M„si,.,. i„ clauiili.T.s oti laalliTs „f p|...,ai„.. .,,

|"'.
''''" ''

'i^::u:T:Vt:'K!ui": ~- '""'"'
'
" • " '" «"" '">•'-

"" - >»-« ".;; f.Vu:-^;„:„';:;; ^,/:^°™ t.:;'

7w;;„;!"'
,'"; ';;"";"' 'r " ; '«"»'"™'i '"•« fon, l »; .; ^:

As lo a|ipi.|ils from .ml
inaler an (Jiuario Slalute
"''' '.•! \i.l. ,.. 17. s. u

i of !l

iif It.

.IiicLt actios as a iniKomi ,/,

,

.Settins; ft«

ju-U'rii.-iit

<)er:iult.

'). MoTlo.N^ .\<i.MN.sT \|:k1)HTS (,K .Imid.MK.VTS.

(i) Uni.'mlhi.

;„' T7S. A vcnlict (ir jml^'iiicnt olitaiiiftl where a iiartv
(Iocs not ,,p,„.„r at tli,. trial niav :,o sot asi.l,, l,v a nivisini,.!
('iiirt or liv a .Tiid-o in Court or by tli.. .Tii,l-,. n( tho -ii-
nii;rs. i.|i.,n sii.li loriiis as may seem just.

'

Con. IJuI..

\\ here a jiolfriaoor was chcn at tln> triil f... e .

ir/:»» V. Ir,ti,i, 11) 1'. u. 5li,s,

J""""^"l. an,l for „ ,„.„• trnil

part,- sl,o„l,l appl, ,„ l,„v,. ,1,„ ja.l.lo'm ;. "^sir an
1 " l":'^"-. r
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Where n aefemlam was iii.t ri'i.ic>..iiti-a al tlip trial "t au acli Rule 779

bmiase Ills solicitor was iiiiiorntii ..f tliu (ai-t tliat the ai-iicjii liii.l

Hitli otliers been transferred (nun one Judjie of the Challeery l>ivi-

,i„l, 10 another. I'ry. .1.. held Hon the solicitor hud Ihereiu heen

ciiillv of gross noglit'eiue. and tliiil the pluintiH eonlil not lie reliev.-,l.

lli.t 'ii WHS held, on appeal, tliiil the jildRiiieut iiiusl he set aside, on

,.'„„.iit of the eosts of ih,. na.v. .lessel. .M.ll.. ohserviug i
•• Solieuors

-iMieil iin.v more than other men louiliRt their btisiness without some-

,'i„,es niii'kiin! slips; anil where a solieitor watches 1
he MM. iinil

Irimiens to lllisa the case, in conseipiill.c of which il is taken ill his

nliieiiee it is in occordan... with jiislii-e. and with the course ot

enclice. to restore the action to the iniper on the terms of the parl.v

In default paying the costs of the day; which i.iclii !. all cosis thrown

„way hv reason ot the trial lieonming abonne :
»«r.i.,i«i v. i<j,../o>.

ilCli. li 4,

Where the Court was satislied that the absence of ilie d-fimlam

•inu his counsel was purely acciilental. a judjtliielit by ch fiuilt was

.,,, Tide on payment of plaiulilVs costs of hearing, iiielud'iig ivason-

.,|,le di^liiirseiiient.s to c"iins,'l. and the costs ot ib.e npphciilion ;
II o/ffe

V llufilK" IT ('. L. .1. 407. Ou similar terms an action dismissed wn-

re-tured 10 the iBiper. where, iu consequence of the niness 01 Ihe

iiliinlin's scdieitor. the necessary arraliKcments were uol minle ;
""in

V. II odams. \V. N. ISTCi, Hi.-*.

IVhere one counsel had been unavoidably detaiiie.l by a lail'.Miy

aieiilem. ano the other had been prevented by indispiisiuuii Iroiii

e.in.hutimi the case (sw l„Mi v. ./ojicc. iu llurijuiu' v. 7n//(or. :i I li.

1) :;i and where the defendant had piTsonally 1 n siiilly oi no

n.'illi.-cnee. though his .olicilor had ueslecli.d to ullcml to tlic de|.'i;.e.

'iiid Ihe defendant inane an appli'atiMii within six diiys 01 Ins having

hrinl that ihe trial hail taken place, ilie fourt granleil an esle :-.,on

iif lime, to enable him to make applicatum to set a-i.le the J.idgnienl ;

l/KcMi V. irihoii. :;,-. «'. ll. ''^'- S„ also wheie oil,- sal,, la.il iinsl.^il

10 a reasonabU- e.iiiectalion "I a settlement ot the disinilc ;
inirJ.t \.

Clilf'iril. 'JU W. It. ail'.l; 4T L. J. Chy. 544.

.\s to delay m applying, see M«,j v. H„ul. W. N. l.HSll "ll
;

ll 1//.111.

V /l.dforJ :;.-. I. T. 112:;; llil-tcr v. Cual Co/niliucr* ( ".. 1 ( harl.

J; ,1 -our; I r.»:'All.n.,.,l V. ,l„cl.,.l,r. -J .J_._l!. 1'. T^
;

h •«» v.

.sun./. /.Kiiia. .'l^ !.. '1". I'll, iii'ii b s 10 /.'»/'
s

.11.1 iimi '

7T9. .\ ju.l;;im'm "f nnnsuit 4i;ill. imlf- •'''"''""'^'^Ji'^f';;™',

iliivctril. have till- saiiif cir-vt as „ jiiilL'iiriit ii|i'iii tlic iiirrits

for the ilofonilaiit. Imt im;v lie -cl nsiiic mi siuli tiTiii- 11s

iiiaj sirlll just. I'lill. Hulc ;il".

Ci.injiare ICng. H. Wlo. I>. 41. r. H. whbh was repealed hy the

Kiiles of IMXt and not re-enacted :

I-oniierly a judgnniu of iion-^uil was no bar to a fresh action for

llii' -aiiio cause, but a non-suit iv now the siime n>. p .inilgiiieiii -c. M,c

iii.iiis. and may be pleaded in bar to a fresh aciion for llii same

ciiii-e; HiiuiiUi- w Hiinii:. W I.. U. Ir. :'.Sil: and if the non-suit be

I. '..ised on appeal. Ihe defendaiii is not entitled, as of r.'-dn. to a new

irial for the purpose of adducing evideiu 11 Ins behalf, where ihe

ii.tion is tried wilhont a jury; .i;.ir./„io;W v. Wnrthunjtnii
. 7 (Inl.

.tpp. o::i. .""115:1 (as to which see frilip v. Mrhui;. s o. 1.. IE. i;.il ' ;

lull where lb- ani"" is tried by jury, xnnl.l-. tlie .lefeiiilant i- so

.milled; llfiltr v. Thr (.'rniirf VriiiiA- Uli.. 11 Hat. Apii. lis.
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Bolt 780.

'
^

LOXSOMUATEI) KL-LES.

or'"'";'!'"^':;';,;''/,;',"'.''''';''''""'',''' ? '''™"'° court, undo,. „.,. ;-,

A plaintiff 1ms no rifht .., demand a non-suit, and he can,,,,, h

£.,:i5;nn'%,,r'::;;„;r;.-i;=,.-4S.r,-^^^^

IhTmrinHff '" ',"'" ""•', i"'«'^I>"""'l'> that the injurj of
'

li,the plaintiff complains would not have occurred but for hisnecliKcnce: where there is apy ilispute as to the facts „r ^
'

,

infer,.,ice from the facts, the case should be submitted to the in

M,
'',7 '• '"""• •'^.""- -"' "" ""' ™''°B "t » Judse°t the tr ,1tPnt there is no evidence in support of a particular issue mav be re-viewed on appeal; see .1/crorrf v. Cammell, IWHi, A. C. .->T.

"

A non-siiit may be onlered, althonch there is some evidence aodn,.,!by the plaintiff, provided it be aC such a character that the inrv c„nl,jnot reasoniil,Iy sne a verdict in his favour: Uiddle v. A,i(io»,',/ ; ,,-

M. Ins. Co.. ISiXi, A. V. 372: Ri/der v. Womhwell. L. R. 4 Es ;^^
e.j7.. where his witnesses establisheo contributory negligence as ib,,v,>
mentioned: /),i„.,7cr v. I.ond'ni St. J/u.. 311 Ont. 4!I3 ; 1) oti /i,, v / „,

'/.""/•li
"' ""• '" '^^ ''' '' ""' '''" "'"''"" ' ''•"' -i--"""'. 4 '1

Where a ilefendant at the close of the plaintirs case moves for i
non-suit, an.l intimates that he will renew the motion at the |.]„«„ „fthe case, and then proceeds to call evideme until stoppeil bv Ihe
Court, and a non-suit is entered, the defendnnl. in the e>.,nt'„f ,

successful appeal from the non-suit, will be liable to pay the costs .,'f

the (.i.il and appeal, notwithstnndinc that in deference to the l',,,,,,
tie did not C(,mplete his evi.lence : ,l/,7;,, v, Hamiltan r». Ry. IT P

fSi-« ''*•• " ''" J'"^' fli^^igi-ee. .ami rnrl no vprflict, the .Tiul.-o

diS"" "*' "'" '''**^'' ^^'^ *''''' "'''^' notwitl:-tanilinp. dismiss the
action. Con. Rule 799.

Based upon K. S. O. 1877. c, ,"0, s. aKI.

There is no Eni:. R. to the same effect, but under Eng. (1S83) It4(U (corresponding to Ont. [talc :M). upon a disagreement of t,e

/""rry, STimesIloij'"''''"''
'" "^ """"' "" ^^^"'^^'' '" '^o'"' v.

The «»te does not apply to every case of disagreement bv a iurvbut only to cases which may properly be withdrawn from ihe jurvFloer v. MKhignn Cnitl. By., 30 Ont. 63.5; 27 A. K. 122
See B,„t „/ ft. V ,1. V. Eddy, in note to Kule .5.=>4: also ra,e., v.

\' ." L?" '•' ''"' •"^- "''"<'''' judgment was given for defendails

the damages claimed by liuii. was caus,.d by his own negligence: an,l
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Onmkll V. tlcgfiii; 5 (). W. U. 74ti, lUi aclioii lov >«. ihuii-m. ^» u-i-

K

the Ju<lKf ^^ns of opiuion that there was im i-.'ai-'Jtmble eviiU'in.e upon

wliicli sfdufUon uDly <"ul(l U- fnuii.i h.v ihc jury, iiiul tuiu the 'videiuc

uf ihtt i>laintiff's dau;;liter. if believed, lould only lenit to the lon-

vhi^ivu tt the defendant had committed the offence of rape.

Whore after the trial the plaintiff obtains leave to amend his siate-

un'iit <>l' claim, so as to raise new issues, it is not competent for n

liivisi'oiia' Court to give judgment on tlie original pleadings uiidf-r

this Wiiit; t'flj('«/i"(i.( i'<i<ifir li>J. '"". v. <-<,l,{,>u> \\!f-l. Co., 'S2 S. I '. 11.

Vi-2.

The making of u motion under tins ii*»/( wiis lifld to --tuy thf ciirry-

in^ of the ca^e down to a second trial, wlierf rlie uinti<in was not

linird i"'-ause the notes of evidence wir<' not n'ady in tiiae; Schulil

V. l!'-g(>istadt, 9 C. L. T. IH.

7Sl—(1) "Where the jury i- directed ro answer q'i^=*tioiia)J,'}*[^,„j

nf fact, and answers -ome Inir not all of them, or the aiL-wers cam^Mj^

arc conflicting, ^o that judgment cannot he entered on suchnnswtr,.

finilings, it shall not he noco^>iiry to move to set a>ide i^uch

tuuiings, but the action may proceed a- in the ca-o of a -s-

iigrceiiient of the jury.

{2) AMiere the answer- entitle n party to judffment as

to -onie hut not all of the causes of action, the Judge mav

i]irccr judgment to lie entered a? to tho:^e of the causes ui

iniion as to which the findings are sulficient to entitle the

I'iwry to judgment, and it shall not be necessary to move

111 M't aside the finding-- as to other causes of acHon. hut

the action may, as to such last mentioned rauMi- of action,

jiroceed as in the case of a disagreement of the jury. Xpw.

The first part nf this Rule is iniemlcd to set at rest the iiii'^-tinn

wiiicli led to a oifference of opinion in Divisional Courts in the cases

f.f sIvvvhh v. (irottt. 10 P. R. lil't. and McDcrmott v. drout. lb.. ^^^7>,

.111(1 s-'e Faulknor v. CliiTonJ, 17 I'. U. :j(>3 : Broini v. Itrfor. 2\ Om.
Aiiii. [111!: and. in the case mentioned in rlu-' I'ulr. rho actiou imiy

therefore be tnken dctwn to trial again by n new notice of trial, as

Minn lis ir has been decided upon motion for judgment, at the trial or

;ifiprwar(l.s, or under Rule "SO or 7-Sl (2». that judgment cannot be

pronounced: see M<iorc v. C. T. Rj!. ('.. ~> O. W. It, 'Jll.

This Rule will not enable the Court to direct a .ind.iriiiprn to be en-

tered contrary to the HndiUKs of n jury on any inntcnnl (i'T>stion of

fact. Hut. where the jury iins found a fact cntitlin;: the il^fentlant t"

a di'^mispal of the action, a new trial will not l>p granted merely Iv-

ranse. notwithstanding such finning, the jury ha-; iiiso given a verdict

for damages against sucli defendant: h'lrit c. l-'.i ijUim!, 1W(S. A. <'.

71L'.

I'ndor the preceding Rule 7t<*> it would seem to be competent for t!ie

<'ourt to dismiss the action, otherwi-fe it nnist be tried again. A
(iismis'snl will, no doubt, only l)t> ordered when' flic Court is satisfied

thnt the plaintiff has made out no case. 'I'li" Court wmlfl. liowev^'r.
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not nrrive nl llMt cciicluNkii on conllittii
Uuhi 783, B15.

'VUlfllCO : St'C mtir

Motion!
(or a new
triftl.

TSa \yiierc tlicrc lias Ijct-n a trial with aji,rv. an a|;|ir.
cation fur a new trial, wlietlier made for that relief aluii.
or conihineil with, or as an alternative of, a motion uii.!.

Hule ;n3, -hall he made t.) a Divisional Court [or to uu-
Court of Apijeal]. Sew, as amended by Hule 12J7.

(-cimpnri. Kni:. I!. \>„:. ISTC, r. .-,: Ki,b. (INS-f) u. .'wl is ,lilt,,.,,,
•! he words in brmk.ts ivcrc uddwl by Hulv V2'<-. t(l Dw IS'IS •

I „
.r «„ul.. s,.,.m that this Itulv n.ust Ih- taken to be mo,lih,,'l l,j'

V ',

Ml. .-. 11. s. J (,i,a,. ,111,1 ihut ,1 n.otio,. for a ,„.« trial ,„„i„,, ',,

111,' option or the part.v uionni;. be made to the Court ,.f Vii ,i ,.

e>>.r,v en.se but eat, „„l, I,,. ,i„-.le. h.v leave, in the en„.« m,.n,ii„;.,| Qs«. ,l.a„f llie .hi,l. Aei. -,„,to. Ordinarily, the motion .sli„i,| ,„the luvisionnl Court: .lud. Aei, s. t;7 (or.

788—(1) Where a judEnient has lieen pronoiimnl ,ir

or lifter a trial, a motion liy way of appeal from sucli in.!-
ment and to ..^et aside the same and to enler anv other ju.l]-

nient may. without leave re.-erveil. he made hv a partv:

(a) In actions tried without a jurv;

(6) In actions tried with a jury, in the following in., :

I. rpoii the f.'r"und that the judgment is wrou^' :,-

diiviied to he entered ujwn the finding-s ol t|„.

jury;

i. I'poii (he ground that notwithstandini: the lindiiis;,

of tlii' jury the applicant is entilleil t„ jii,!;;.

nienl

;

.3. Ill any <a.-e lo which l!ule T.SJ does not apply;

ii) Tlie motion or ajipeal in cases under tliis Rule hum
lie mnde either to a Divisional Court of th,> IIi,Th (•„,„.• |,,',.

to the Court of .\ppeal.] See IJuhs 1st ,Tan., ISUII, \-\>-:\^

V- to the wonis in brn,k,-ls. ,..,-,. n,,,,. ,o /,•„,',. 7,s;>.

(3) The forepiing provisions of liule ;SS and of tlii. I(;ii.

a-: n..t to restrict or alfect flie p.iwer ,)f the Court of .\p|i.M:
to direct a, new trial in anv apjK'al where such relief api.. :,i

just and projier. Hule Vi->>i. lilth Dec, ISIIS.

Compare Eur. 'l,sx;ji K. .-,(ii.

^rJ^''"?,."'"
'"'""" " "" "'"' ''"'•^ "<" l'r"nouu..e a )u,lBni,.m I.,.ord,.rs the case to slan.l over to i„l.| parth.s. either partvmay appeal from his il,-,

'
'

Toronto Ry., 4 (1. L. 11. :!it

reent on the merits: I'nii

Pivision;,! Courr :

ami .i.iwnt to tlo- Court's g
Cuiip/nll, •J4 Out. .Vpii. .".",,:.

Mini,

illL' i
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Ihi' luirty flC"

iv;iv^ to cunwiiii

tiiiiitit wlKiiii u jU(lKi""'iit

1021

1 has Bala TS3.

. in luoving Hgii list it. wliftlit'r Ills '

till, liiiiilinBs of (art, and tlii» i.'misiuiTaticju

iciiv is to luove for a Sllcll jll.l;

li,. till' propiT olif.

Il«l,- ila » to iiioiiiiiis lor a

.iliil.'s to iKotioiu- only iiic-i.lviually ii

ial. I'll,. Tin'

iilvinu a ill ami

rtlv iiiitilt lo hitvi' till' jiiil;:iiiilil ino

litTcri'nt juil«iin'nt eiitori'il. ><iiili a motion may la' iiiiuli'

toil llivisioiial Court: si-i . 71 (li: Iml

amy, tiy k'avf, lie iiiaiic to tlio C'liiii of Aiiiii'iil.

Jury Aotlont.— In jury actions a motion for a new trial is iirop.r

„l,.'ii' till- iiirv li'is iiiailii an error wliidi tlio al'lilaaat is .'nlilli'il 1.'

roaiolam of. or wlior,. tin- .lu,l»' lias iiri'vcntiil ll,,' fact, from beiiis

Iiriipcrly lu'oiiltlit (orwani, slul, as l.v iiiisiliri'itiim, '"I';';""". ".".;''

,,., iioii-stiiliiii: ... Ilic iilaiiilill. I'tc. Ill siali cas.'s tlic ohjctim

,. ,„„ to tliP coiiilusiolls of till' .lilillti- Iroiii lUe fmiliiiei'. aii.1 Ills

,.„iis",iii.'lit cnlrv of jluli-Miii.nt mioii llii'ii. : Imt Ha' ohjcitnili is to tllc

,,„,,., tiii'ss of tlic liii.liiiBs ihiliisi'lvcs : for instance, wliirc tin' .Imlsi'

llincts tlio jiir.', :
ll,„»ill,.„ v. .;„;,i„..„,. .-. tj. It. U. :;f..'l. -M. or

tli-siiiis till' plaiiitilT: Mly v. ir,7....a. 11 H.v I'. :i.ill: '«' rcliisi.s to .lo

.1, -11111 a vcrilict is fouml lor tlic l.l-iiiililV. ami jmliimi'nt iliivcicil to

|„.',;tiii'r..,l tlii'i'i'im: /'.""» v. (-V /..r. 1 r;N. P. o^ ,
oi ^yln'rc •;•" ""';

„.,,.s jialgmcnl for one party tm Hie lin.liiiKs .:1 t ic Jiir.v: Ifiiiatli ii

: ,/„yMi«o„. .-, Q. Ii. 11. -Xi: or wlieie. ti:.. fads .eim; ntiiUspi, eo. Ic

,„iil,,. ilirecls the .iiiiy to linil fur oiie parly. am ., ,. i;oii enileil ,li, ,

till, lltnliui; slioulil have been Hie otlier way; > (t» > '"'•'; . l
. '

1, t:l-; or after leavlln: Hie ilLse to the jury the .Iiiilsit links on re-

lli'itioii that there '.viis no eviiletne lo 1:0 10 Hie jury ami , lireets jml:;-

tiiiti, ,., he entereil for defemlaiit : I'n'kr v. l/eAirro,,- J4 t. 1,. I.

ti;:;. Ill all these eases, ihouith Hie aetaiii IS that 01 Ihe .Iii.li.-... till

,lis,i,ite i.s in respect to the proiirlciv of Hie linilii,i..s nt t n. huts, ami

ii„. motion .should theiefore ordir.nrily he fur a new Iniil.

edful eviileninWhere the Court considers that it has all the

hifere it. it mar. under Itulr., .HIT. lil.-i. instead o

liiiil. direi.l the proper jililftnient to 1... entered.

Kon-Jury Actions.—Where the trial has l«.|i had hi.fore a .luilseNoieja

„tt 11 a jury. Ituir TCI applies. „|. her the liniliiiss of fact. .,r the "»i'-

(eiiclnsioiis rleduceil from tliein. ar niiest lolled, and whether it is

,,1., r 10 direct a new trial or to enter a different judt-ment.

In such cases the remedy is ireiieniHy liy motion to the Divisinnal

rouft to reverse the judsiiieni iiinler this Jliili. nr. in ca.ses witliin s.

71!.. of the .lud. A.t. liy appeal to the I'oun of A| al in Hie ordinary

wav. and if Hie .liidge Inas improperly rejected evidence, the fonrt

lias power to let in the evidence inijirolierly rejected, and ;:ive smh

jmlsiiient as. ii|.on the ailniission of sii..h evidclic... may s iroper.

ilisleaii of dir.'ctim; a new trial :
.see Ihllmi,,, v. ./oec,, V.' ( 'h. 1>. .-...:i

:

anil link dps.

The practice ailopteu by the t'nurt of Appeil in stieli cases in Kntf-

land is thus exiiNiined by l/ml diistice I'ltlon. in ./.on,, v. //on.;/,. ,-.

l'.\. It., at p. l-o: " Wll.'ii th.. app.'ii! conH's bef.ire lis. til.' Court of

..\p|ieal ha.s the full nulit. if it thinks neii'ssary. althoinrh there is no

motion for a new trial, to say that the ..a |.|iisi..ii of fa. I arrivi..l at i«

not satisfactory: ami as they have not :lii. mat.. rials hefor.. them to

arrive nt a l>roper ermcliision. the Court will oril..r :i new trial: ami
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ms liiul

iiitcrtVn'.i V

Rularas. I can instanrp a case wIipr- lUis wnild !.. done; whero th.' .m.- -i^
turns on th.' cmlihilit.v of ^vitUf•s^.•s mId luirl l,e.'n hfnrfl rir.i ,i

,

iiiiU s.'cn by til.. .ludce. who himself liii« iriril iln' <-iise Iii-uchi, ,

fivpu nithouch th.' Court had thought tlic coii(lu«ioii wuh uot a (orl.
one. thf.v iiiijiht direct that the case should go hack for a u,-\v i; ,

Herp III.' la^e is uot .nif whi<h turuR ou the amount of .rfdibitiiv
b.» givfij to the (liflpii lii witnesses, liut on the coiielusi.in of fiut iv
certain letters, and from certain eviden.e which wa« (akt'ii u ,<

I'diiimission. L'naer iliose circumstances, it is our duty to .l.'nl \\[\

Uh' matter: nu.l if wv si-.. in-f.tiv us the materials for airiviii- ;,i
.•NcinsiMU .111 t!ie fiiits contrary lo that which was arrived at hv li
Iean;.><l .lu.iu,-, we uw^ln not. in my "i>iuion. to put ihe imrtii's to i|

exp.-iise an.l .lelay i.f sending the matier back for a new trial, i

course 1 need nut say in all tiueslionn of fact, esiii-cMlly wher.. Ui. i

has l>een viii'i i-ocr evid'-nc. 'ffore the Judge in the Court b-'low. i:i

Court of Appml nufcht lo I)h mosi unw-lling to interfere uitli il,

conclu-.ii.li wliiili iht* .hiuire has ai-rivou at wIi.-m \w Ii

opportuniiy. which llie Court hav. not. of seeinf* iIk
jini^ing of their dejiieanour."

'I'he finding of a .Tudge on ii -lUi'-^'inn of fart will he
niipellnle Court /is ,,rh,„'t fnri, rinln. mul will n.ji be
ludi'ss the ;il'reil,i!it can clearly >hew that it is wronc

:

f^ititritkH to. V. .i;«.^ac,;/. ISIKJ. 1 (J. Ii. ^JS; To L. 'J'. 4'J7.

But it would semi d.-nr tlun the i'^mvx. under llii-^ liulc.
power to revifw t!i.. d.'cision of the .Tudffe nc-'n tlie f;i(ts.

llie ]an;."nige in .h.'us v. Iloiiph. .' Kx. T>.. ;it p. IL'J <t|un
approval in I'nutirr v. Cnixniidntnl iitinlc. Kl (>mi. App. 74 i

. wh i.

Bramwell, L..T., snys
: "If upon the niateriai.s l)efore li.' leiiniiF!

Judge, he hr,^, in L'ivitig judsnient. (time to an .'rroneous •nucln.sina
upon crtnin questions of fact, and we see that ilie conclu«iMii>
are erroneous, we must come to a different conclu.-ion. :ind m i

njion the conclusion that we come to. and no; :i<-ifpt his litidin::.
• " A great difference exists between a finding bv ilie .Iiidge. aii^i

n finding by the jury. Where tli- jury find the facts, tlu' Com-i .m,,-
not be substituten for rhein. l)ecausrt the parties have agreed that tin-
facts shall be decided by n jury: but where the .Tu(ue finds the far-r^
then the Court of Api eal has the same .'uri«!dictio!i ilmt b" ha*; iUiri

can find the facts whichever way they like. I have no doubt. Awr.'-
foip. that is our jurisnictfon. our powpr, and our dutv." See aiso th-
observations of Itrett. .M.I!., in If<n,t v. ,\iidcr.-oti. l'-! <). U. p 7S1
and X. Itritlih. rlc. Co. v. Tourvillr. 2-i S. C. R. 177; Cofjhhm v

'uu.hr.hnuf. isiis. 1 Ch. 7(4: 7S L. T. ."(40.

WhiTe there was a ronfiict of evi.lence and the Juogp who iricl tlii>

case attributed gr.T.ier weijiht to the evidence of s'ime witnes*,.^
than others, but in the opininn of the appi'Mate Cmirt took ;i wrnn-
view of the law. the Court refused to proiunuu-c a jit'ltruicnt upon th.

evidence, and sent the case for a n.'W trial : fniimh Ltnidi <} Cmlit r,,
V. Thompaou. '.\ C. L. T. 1."S.

In a non-.iury case if evidence has been impnijierlv admitted tlu*

appellaie c,,nrt may r.'j.'ct it Jinil nnintain the jinlL-'ment if th.> p-
maiuing evidence warrants it: Mm in \. TJrpf'n-<tii1l. 2." S. C. II. I.'ii,

!.!

Where a new trial was otnerc.l Iiy a l>iv
certain questions of f.nct, the Siipiem.' Conn .

interfere: Srnit v. Unuk of ypir Bruiisirirk. 21

As to the principles upon which Cnurfj act in reviewing'
iiiL'.- i.f ;i Court of lirst instance ou the facts, .-ee also ««/»«,

.^ioiiiil Court to ir>

I appi-il .iiM-lined t"

i. C. R. :{n,

Tho fiml-

i-. 4:!.
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Prketloa.—Where there in a K«'iifinl jinliiiii"Mt ligiiiimt scvcnil Rule 7M.

(leffU'iants, they iire not entitletl tn s.-vt-r. iiml appeal to si'Veriil

foiirl"' I'lit they uuint nil iiMienI to the tribuiml to whieh tlii- <i'feii-

dftiit who tnk™ the lirst slop liiis apl"'iiU'.i ; /.rr Ariiinui-, .1.. jii

liiiirhu V. Merchants lh»patch <'o., 4 Out. TSi.

Where some, or one, of tlie parties only Hppi'iil. the juin:[iieiu will

not 01 suih iii>p«nl. as a general rule, lie varie.l in iiw'wv '>f :ii.,

h -!i(m(i''nt \vh'. has not appeali'd. iinl.'ss tlu' r.'.-.ull o( tlie uppejil

makes it improper tluit ihe judiiiiieiit npaiiiPt tht' iion-iipiieiilinj; il.-

i,.i„|iint should stand: Chulhiur v. I.uho, I I). I.. 11. liT'J :
\tt,;n>, 'i-

(jmrrol V. limp>ion, 1W1. 'J Tli. 'mI : M.". L. T. IfJ.'. Wli.'iv ihe iv-

s|i(t!iileiit also seeks a reversal or variation of the judjrmeiit in any

liiiriiciilar. he should cive notice of motion by way of crnss appeal.

Tlii-; nt leant, has bin-n the iinifoini pnietice in tlie IHvisinthil ('(.nrts
:

.rd ride. Hunter v. Hiiiiln\ M W. K. .VJ7. The rule may '•'• diffei-iit

in ilie foiirt of Appeal, s'v .hul. Acr. sec. :.:!. ami linh 8i:i. and

notes.

On a motion for a new trial tlu^ evideinv -.f persun-^ who \v.\'. \v<-n

witnesses to the <'n'ect that the evideme they nave was uiit.ii-. and

[hat sintements made by tbem to the plaintiff's solii-iior h.-l'on- ;r:al

win. tin", is inadini!>sible : Pu/ihtou v. (irand Trunk liij., "'• »>. L. U-

Where a motion tor a new trial was niade c^imlilionally ui>on lln'

nsiiit of a decision pendinp in the Court of Appeal, it was held that

ilie nsnn! steps, to briuR the motion on within the usual time, shnuln

lit- taken, and that, if net-essary, application siioulil he ni.ide to the

l.'riiirt to postpone tlie hoarins of the motion till the rieci^don of the

("runt of Appeal should be given. The Court lias full discretion over

<ii(li an application to extend the time for i-'ivinK notice of sucli nio-

iiun. and is not limited to cases where the party has boon mislcil

:

Ctvlih V. .Sftorf. ?'l W. K. VZi.

On an appeal by a plaintiff fnmi a judtrineni dismissinsi the action,

u third party who had obtained leave to appear ana oppose the plain-

lifl's chtim. was hold not entitled to be heard: En-intj v, Toroiitu. is

1>. U. i:'.7.

Interpleader Issue.— Wlicre a .Indge has directed judjrnient lo l)ilnier-

entered on an interpleader issue, an aplteat lies under this A'«/c: pleader.

Wilt V. I'arker, 2r> W. It. -'.IS; see Wilson v. herr, IS U. C, Q. li.

470: Jtudds v. .SAc/»/utJ, 1 Kx. I>. 7.'; 45 L. J. Ex. 4r>T : With'r.^_\.

I'arker. '2H L. .1. Ks. :iSy ; Robinson v. Tucker. 14 Q. B. I>. Il.l:

Damon v. Fox, 14 Q. I'.. 1>. :'>T7.

Costs.—The costs of the former trial, ami f)f tin. api>licalion IVr a Coetx,

iitw trial, are in the judicial discretion of tlie (\mr! : 1,'iilr li:SO.

Where a new trial was granted on the gr<nmd lh;ii ih.' Judge at

the trial imjiroperly non-suited the plaintili*. the defendant was

r>rderaQ to pay the costs. lliouL'h the Judge acted nuro motu, and the

(it'fendant for'el)ore to give his evidence in dofe-.-fiiCf to his rulini:

:

Milh V. UamiUon St. Rij., 17 1*. II. 7-1.

7H4. "Wliere any motion nv ^^\^\^v\\\ i> set .l;)\vn lo ito lizard
;^;^f,'?,'^;f'-

iioforo a Court wliieh is not the propor Ci-tirt f-ir liO!irin;:^;'i^'_|'J"

ibe motion or appeal, the same may. upon sikIi teniw as may'^'Tt.

>eom just, he transferrerl to. iiii.l -It; II he hear.l hy. the proper

Court for hearing the same. .Vcw'.



HMtri.

new ' riali.

102+ lU.NSOl.lllATEI) Ul-LKM.

Rq1*7IS. VuiU'v tliis tiuh im npiit'iii frirtii iiii uwiirtl iiinlfi- Ih<' I>uiii. Umlwi
Act was l^.ltl^l'^'n^•U t'loiii the l»ivi(*ii.nul ('nun ut llu- Wceklv fi.iin
ttr Mvntmil it it, till, t'o. and Itttiliir, IS 1'. K. 12n,

'i'Uii* UuU- <ii».'« lint iipply s(i its tt) .iijihU' a L>iriil Ju.li:.' ;,. 1,1
whom a motion Im pi'operly iieiuliiiK. to I'liliirgu it to conn- licfop,. ih
.Ma.sier ill t'liiiiiilK.r» ; Malmunt v. Waltk. 1: 1). h. It. IS.

7Sft, A iK'w trial shall nul liu jiriinted on the grmiiid i.;

nii.<(lirecfion ir of the ini|irii|n.T admissior. or rejoeiion ,,

t'viilenie, [or liucau.so the vi'rilict of the jury was not liiU'i

upon a iiuts'ion whk-h the .hulfju at the tr:al was not a-ivr

to Iwivu to tlifmj. unless some sulistantial wroii}; or mi-

iarriaj:e has been tliereliy occasioned; and if it aii|Mvir- ilu

sucli WTon); or niisearriafie alFeets jiart only o' lie man'
in controversy, [or some or one only of the parties].

Court may j.'ive final judfiment as to part tliereof or a- i

sonic op one only of the parties, and direct a new trial :i

10 the other part onlv. [or as to the otlier partv or iiarli.-l

Con. Rule roi.

Same as ill.- Kill!. It. IHS.-,, (). :ill. r. :l. ..x,v|,i ili„ |ii„vi.i„iiv
l.niiki'ts. vvJiicli nri> tnki'ii from Ea«. (ISKii It. .Viil.

Gronnda for New Trtal.— IIk. followiiiE an- l'i-.uikI, for t-i:,.

ill:; a m-w mill :

—

1. liii|.i.i;.--r MOiiii-iioii. r,i- n-j-'oli'iii. of .-i iili-iH-o

-. 'I'll.- iiiianii.-i- noii-s'iiiiiiy of III., plaiiiiili.

:i. .Mis.lii-, 11.111 of ili.> jui.v.

4. I'sriiTs.. v.-i,l!,-t. , , ,,.nli..t a^aiusi III.. wvibIii of ,.vj.l..|ic,..

.'. Verdict for loo small, or too great (ianiHgcs; or .iaiiias.'s a».^-.
on impro|icr l.asis.

sc. and ilisovoi-y of ii.-w .-vi.l.'nc*'
: so.- .\i-cli. Pr.. l;;i

ill
: <...;.. iiiipro]..-r coniliict of 111.- parties or otliers, wlii. I

i-t'd till- fair .rial .if tile action: c../.. t..v inteif.-rin;.' .-. hi
.-.' '/'i/f.ni,v V. .1/'* A.. . :i4 Out. .'i."it

:' Stcirart v. »'o..^„,f -

; .ir wli.-r.- .in., uf ili.- iiartins lias liceii .i.-iiii-il his riLlr ..

i.l.r 11. S. (). .. 111. s. Ill : .,r allmv.-i!. in sjiiie of proi.-i
iii.in- .liall.-iiL-.-s tliaii he was entitle.l ro : Empt-it v. f'ltrxrntUn. 1'

Out. li.'iS: mi.scoiHliict of juror: Linif/htin v. ilnn'cii. :'4 Ont. .\[.i
V.',H; liias of jury, or in. liision in jury of a iii-rs'iii not on the jiir-

liaiii-l. or .,f a oi-i-,iii 10., ,1,-af -o li.-ar tli.- .-li.l.iii-e : f(ii,n;„],
Ollinra /.'. /,'».. .".-.' (liii. 04

11. Surpri^

T. .Mistrii

has pr.-jii,l:

III.- jiir,\-: s

Ji; (Jnt. 7H
.liall.-ni:.- .1-

" Snbstantinl Wronj- or Misparrinpre." — Siiii^t;uitinl wim^
was cMnsi.lcn'.i n. h;ivc ..cfiirm! uIiit.-. ;uii'>ii.i,'m otluT tliiii;:-. iitM'l

niis.sihlf .\'i(!pii(-n wiiv rcffivci ;,fi, r olijiTiion to it. nn'! was cnm
mi'iitrd nil liy tlio .Imtco in Iii« cliari:.'. ns htHp^ irnp'Tt-m : lt<in!: "I
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In un action for libel where there tiaa been mlmliri'ctiou as to any Ruia 7»B.

inni,>ri;il pnrt of tlie ailegwi liln'l, lUeru i(* a " iulwdmtial wnrng,"

iitkI ii
»••"* 'r'*^' "'"'^ ^ onlfiod. although tht- Cuuri uiuy U- of

omni'in that other purtB of lli.' lil.i'l wer • »ulhfi»'!it t» juHlil'y the

oliniUK'H iiixt^n : Uray v. furd, IWKi. A. C. 44: 7« L. T. tlOU.

A iit'w irial wat rt-futiPil i>n a point imt inkfii m I In- trial in tjifff

V. i/tff/iw'iy Hoard, vtc, H Tiui»'s, (kIM.

WliiTP tlii' reol Issue hatt not Ikvii i)a!*»<t'(l on by the jury a new trial

shoulil ln' liiiintcd : ttutumuir v. hufoninrij, M S. L'. 11. I'JS.

Kor "ili'T taspK as to what aniounta to " Mubntnntial wronn." see

l'\ckui> V. Tkamta In^urancv Co., T. <J. H. D. 5W ; .SA«i«'-(t v. (";*.i/<-

i,rj/ l:: U. I*. U- i»S (rejection nf evidentf ) : Sicift v. Aujih, W, N.

IsiS -17; McDonald v. i/w/rnj/. a ')nt. .V.'J (miwlirectioni ; Hoicill

V. U-'<!<"i-il liiiik it i*arfc Co., VA Out. IHI ( misdirection » ;
WilU v.

^iri./"/'. l.'» i>nt. Ap]i. (I!».'» Oiii»'<linTli<-ii I ; flmut v. .s/. ./'./hi Ktf. Co.,

y(l S. f. U. -IS (misdirection).

A iilauitia is not entitled to a new iriiil for rejection of evidence,

whicli on the pleadincs be was not entitled to give: Milligan v.

^omit""". 4 O. L. U. (*..">(>. Nor where the v.i)^ has been iniprofwrly

witbiiniwn from the jury nnd jii'l^meiit Kiven for uefeudaiit. il' the

appellate Court liuds thai tlie only veniict which could he proi.evly

(tivea hy a jury would he in favour of the defendant: doddnrd v,

Hidhtiiii H]/., H'l L. '1'. V,'2i: nor will a new trial he granted to n

plamtill where he wi-uld ntilv he entitled to nominal (l;nniit:es

;

.\in,oiiiU V. VhCMlvy, '."I S. C K. 171; Xi(iih»k'H v. t'larki; 'J:i S. C. K.

:5iiT; }tillitjan ''. Jamienon, Jiupra, or -vherc on the findings ditniages

were iniinprecTable : Kerry v. Emjluud, ISHS, A. ('. 74:;.

An iii'peal d(M'M iini lie to the Supreme Court from a judgment upon
11 iiHjU'in for a new trial granted as a nintfer of discretion : O'SuUivan
V. Lnl;i\ 15 Ont. App. 711.

Ttic di'lendant's ror jel, ia order to shew that a witiies., calleu by

liiin was hostile, and tr rrat hiin as such under s. 'I'l of the C. L.
1'. Ait (Eiiy.l, asked tL- Judge to look at the alMavit of a witness

ill ;i former action. As there was nothing in the witness's demeanour.
(T w;iy ill which he irnve his: ovidencc, \u >!ie\v Hmt he was hostile,

tlie .ludjie refusea to look at the atti'Iiivir. and it was held on motion
Inr il new trial that the Judge's discretion wns absolute, and the

Court had no jurisdiction to review his decision: fii'cc v, lloicard, Itl

(J. II, I). ('Ml.

An iipitcal h'.' rouiiNcl to the local prejudices of the jury was lield

hy lioiieit.son. .1., to l)e a ground for a new trial; s»e t'oricoud v.

Tormi'i. '2'1 Ont. :'X,1-.K; hur a new trial was refused on the ground
that counsel at the trial improperly inliamed the minds of the jury, the
nhjiiiiou not ha\iiifr Itceii taken at the trial; Sornhi rii> r v, i'mtudunt
i'<infi<' liy. Co.. '2i Ont. App. 2fi.'I. The exhibition of the injury for

wlii.ti liie action is brought, to the jury, for ihe purpose of h;ivin^ it

f\|i]iinicU by 11 medical witness is admissible: Ih.; liut not for the
piirposft of enabling tltc jury to form their own opinion and cinchi-
smns tlierefrcrtT, anil, if so used. ,i new triiil will be ordered: l."iifflilin

V. ttnrn:}/. 'ZA Ont. App. 4;iS.

'I'iii' omission to swear a juror, whero no injus^iicc v.';is done, is not
;) LMiiiiml for a new trial: doone v. (i. 'I'. Jiti. Cu.. U i\ ].. T. 4i>.'I: nor
thi' t;iri tlial a juryman was challeng.'d for cause, ili.. purfy moving
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fi.r lUu iii'«- iriiil linilim uiti'|iii-.l tlif opmlou ..t thi' Juili(i> ilml il,.

\\n« nil i-auif. iiinl limlnil priK'"'iled with Ilm Irliil: lUn./ v. u

/•'irTmii, IT (Int. nu.

Ii.iital.ir WliiTi- Qi-trwlnnl". -I'liunili-Jy ileli'mlinj anil m'lminli'l} niir r,

riiiht ot ,1, ,,,„ „.i„|. iiaiuifd llii' i-i«lit iif • piTi'minorj ibiilli'ni(c« i-ai-li, nhi

chilknii.,
1^^ ^^11^, ^j i,l,j«tii.ii win ullmviHl lUvni. n rii'W Irmi wii> ..n|.i.

i'liijii// V. fiimculUn, '2i Ont. tl5b.

Wlii'i-i' a .iiii-.v hnvi' lii>iin ulloweii to Hi-iiariili' lii'rufi' Kivmu li^

Mi-li.i, hilt tlit'li- viTilicl w nubBwiuiintlj- taken wltli.mi .ilijnii.

aii.l null kiiinvliimi' of till' tail, till' uliji'ctiini to ilitlr luniin 1.

ttll'ini'il to m'lianitf i» walvfii : liiU'nitin v. I'ltruiitit, 'Zl Ulil. '.'A

un.l whiMii. |».ii.lini.' ilii- trial, a n.-w»i.iili<T lontiiinlni: iiniiii - ..

lulatnl to ini'jniliri' tlw fair trial lia« burn reail liy mniiv iif lli" .in i:

mill, with knuM li'.lBi' '<! tin' tai'l. tlii' imrtiia go on with tin- trial mi

out olijection. tliH olijwlloll i" wnivea: TUfiliiu v. WiAir. '.'I 1 1.

.Vil. VVhiTf a plaintilt hail hinl i'onvi!ri>ntion« with a iin'iiilivi nl i

jury iluring tli" trial, oiiii liis lirotlii'r. ami ill»o lu» aoln-Uni. i

tr^atfd "oiui- of them to ilrink^. a new tnnl was onlei ;

.»(""

HViliiiiiB. ;;ii I'Mit. T14.

Wlieiv a jitrv iliMnitri-e and the l.artii» aurw to aiiepi ill.' i.i

of the uiujorit}'. such aiireenieul il.n'ii not preiluile eillier pnrt.v li.

moving aealnrt the verdiet i Um„m v. Ndiitir, '1!1 L. 'l'- -•« I

nereemeut li no more than to aeeept the veriiiet a« if it hii.l 1..

unniilmoiiH,

Mirflrretlm Ml»directioi».— Koruierly a uiiMlirei iiou liy the .luJge in l..".

law or tile iiiipriyiier adiniiwioli or rej-etiou of evideiii-e in iiiii
.

wrial matter was. at Law, groiiiiil for a new trial ok of rn-'lii. 1

cvmiiiion Law C.airtu had only ilie power to grant a new trial ..i '

aelioll Belierillly : ».- r«««d v. \y.,llm;: :!.-. 1.. T. V.CA. Thi. piMi

I , altered liy Tin Ailiiii'ii^tniti'ni of .hl-^lur Act: see U. S. II. I^

e. .ill. s. osll.'wliirh i-ontaineu a prnvision to the same .ffi-.i ;. i

present Ituk.

A lli'W trial may now 1m- i.r.li.re.l on ii particular ipieslion: s..' a

Kiilr TSIi.

Was the plaintiff Kitilty of iniitrilmtoty necliseneeV is ii.

iiroper iinestion to put to a jiir.v. involving as it d.H-s hotli In '

Inwi «,o,r„ V. /,o«./.,» .-•(. Ilu.. J (). I.. It. .>3. It is preferal.l.

iisk eould the plointiir by the e.\ercise of reosonalile inr. I

.i\oiil..il the ii..i.l.'iitr" If so. in what resp«'t do yon lliiiik

plaintilT oniitl.sl lo take reiisoliable eoreV" : Ih.

QiKirr whether " inisilire.-tion " in tile Unit- appli.'s to tli.. ...-

111.- .Indite rnlini: that there is no eviileuee to i:o t.. the jni.\

therefore willidrawiUB the rase from tlieiii. ami giving judgiii.in

defendant : see Hull v. ./»)«. 4:1 I.. T. 411.

Wliei^e a new trial is moved for on tlie ).M-onlid of inisdireil.'.!..

onus of shewing' that tin' luisilir.'i'lioii di.i not eaiis.' ii mis. ;n ri.-"

instil,, li.'s upon th.. party shewing cause; Aiitlimia v. ll<il'l'«J

I..
•!'. 4:j:;.

In e.uisiderilig an ohjectiOD for inis.lireclion the iniestioi. i-

whether every expression in a charge is perfectly acciinil..

ul.ether there' i- any reiison to U'li.'ve that a verdict, wlinli i- "

rinte.l ! 111., eviileiu... lias heen caused or iuinic..ii liy :iii •

e'iiiin..i.iti...i of ilie law liy the Court: »'(«« v. /,i«i/i)|i. 1." Oiii. .\
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It i.->
iioi ri'lxilhiTiloii frir the .liiiliT** lo (rll tbe Jury lili* own opi

11 ilie fMit- iM-fnii' ttiHtii: .Smith v. Dart. U g. U. 1>. lITt. VtH.

1027

n Rul* TM.

Wlx't'i' lbt< .Iii'liti- iiilHilin'ciN till- Jury hm to tlic Iturllivii of pi'i«i

n lu'W trini, will Im- onhn-H : hiiu/'^tuH v. hmtittun. ISUT, A. t'. .Vll.

An iiii|>ri>|irr ili'liiiitiuu of '* iiiiilicf " liy a Jtiilue !» miMlir«H-lion

:

rutihxh V. I.iimb, :ili Ont. TU.

'I h.> r*-rii-iil of (III' .liKlk't* to Hultiiilt K(iiii)> piirtit'tilur <|U*'"'[(>i) to the

jiir> I" IK' ui'"i»iil for >i •'^v trial: hut if tlif .IimIki* n-fuMtil to charRf

ilir jtir.v 111 iit"p>Tl III jiii.v miitiTiiil matti-r wlilrh couiiHi-l di"*irt'il tn

li;iM- ^iilitniiti'il I'l tliiTu. it iiiii.v niiumiit t(i u<>ii-cIlrt>ftioii, for which u
rit'tt tiiiil lliiiy l«- uniiilfil: liiin,,- v. ItuniH. 24 (Mil. 2.^.

\Vlii'n< ji iii'vv trial is urantrd mi tlio i:i<iiii)ii nf pii-^ilirii'tion the(;{Mti.

fnurt. us 11 Ki'Tn'ial ruli', will i^rmT llii- ni.st-» to alililf t'n- uvi-iit : •/(>*(*•

V, Hirhanln. \7> Tiirit's. IHW: hut tlify ur*- in thi> iliTrctiitii nf llip

('..iiri ; llnwitti.H v. Sail, IIHM. '1 K. It. 'yf'.

WlnTi- t)ir> .liidtci' ut the triiil ri>|>orti<il Tn tlii> I'oiirt that he diii imt

iiKiki' ciTtaiii rt'iiiuviw wbirli it wn^ i<tiiti'ii(i<'i| wen- ohjt'cii()tiiil)U'. and
^1llt.'|l wliiit hi' did ai-tiially miy. ihiv itiiir-i' was \\v\t\ not tu ln' nhjic-

limiaht.-: IHrkir v. f'ttmiibtll. M S. <'. It. -Jih"!.

Verdict aicalnat ETidence. — It is the praoticp iu Kiiiclaiid, vcntict

iiiliiliUiiK ihf pnutiif of tln' fmiiiiT ('nurt of (Jnci'n'i* Bench, not tonKBimt

j;niii. a iii'W trial, mi ilu' crintnd that llif vi-rdiit i» atfninst t! e wt-iutii o(

Hi'iiriit nf cvidviitf, tth'Tc tiit* dinnniit's arc umit'i- VJ*K fxi-fpt under

l»'<'iili;ir (in iiiiiNlaii('i>s. Hiirh n>* tlie trial nf a litrlit. or wliere the

],(rsi.!ml iliaracter of a jitTsmi may he injured: .loiin \. MviriiimUInn
Itmrd of \Vurk„. 44 1.. T. SKI; 17 (*. L. .1. HI : Itootl, v. Hr.Mco.. '.>

<i. [I. I). 4!H1: fo|l.,\\,..i rnnir v. Hulhrri, 17 V. IE. 'J.Kl; wo nho
J'likiHit V. Morris, U i'h. I*. i;74.

A vpidict will not he very readily disiurhfd on the 1,'round (*f i'm-c-.-

Mv.' damages: nee Sunihrrgir v. C. P. li\l. i'o.. '24 Oni, App. Jthl

;

i:.i!,l,„i V. ISninlfurtl L. liif. d,.. r. \\ D. Sept., 1S!»7. wr where tin-

t'\ iil'li'-e as ti( daninces is eonllirliii;: : MrCutl-ough v. indcrtiini. 'J7

Oiii. 7:> motet ; I'vryumni v. Suutlnrnlil, Jb. iV\.

Ii' the uanmces found hy the Jiuy are so KUinll, ax to nhew that iliey

Mi.'-l ha\e imiitliil to i-inistfifi- »iinii' of the »deiuents of damage, the
fiiiirl will t-'iiint a new trial: t'hiUiim v. hmnjini A N. 11. Itij. t'o.. r>

(J. I'.. If. VS; .'» *', I' '. 'JMii; r/iurvh v. ftthnr.,. -J.-, Out. JUS: J-J t>nt.

.\|.i. ;:i.s. ii has I'll hi'ld that a in-w trial will m-t In. yrauied
lien I.' lo I'liahle a plaiiitilV lo recover noiiiiiial diuiiace'^ : Srmiinull v.

i'l,ivl.-r s: S. ('. k. :;'I7: SiuimuU V. fhrylii). VO S, C. K. 174;
Milliuun v. •Itimir»tin, 4 (.t. L. K. ti.'it: hut st-e b'tmit v. Vhrixtmut,
1".-. 1,. r. .iniir. ;].'.(;.

(Ill ;in application for a new trial upon ue weiuht of evidence,

V lure there has hefti no inis4-arriai:e in la-' . the ipiestion is, does the
vcrdirt in llie (.iiiiiion uf tlie r.mrt ilo >-iili>talitial justice, and. if not.

(lues ilic pviiipucp warrani interfcretui' : tlrin-t v. Mulsitii'ii Hunk, b
itnt. li;o iitid the Court thoiii;!i consid. liiur Ihar a ditlVretit verdict

«Miil.t iiavc Ijpvn more salisfaitury, tiiay n-lu-^e to inti-rfere. the ques-
ii"ii U'iiip line proiN>r for the d<>t-isiiin of a jury: Mnlfnluiniin v.

iltun I')

III

d- L. m Ont. App. (UU: I'nnnul v. Itin'/h
!

-n f"r -^ItM

ii vfrdici for the r'lnintifl'. altiio

l/'V/rV/«ti V, .lamicaon, supra.

ih.. un'l t" returt!
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III.' ..nlliinry n-a-i.tiitiir ii(v..nllni( t.t « lii.li ihi» vi-nlkt >{ .

(Ill a iiih'^ilnn (ti' I'lU't (iiiKlit iKit to 1)0 ili^tiirlN'tJ uiiIi>hx ttw* pri'|»M<<

iiin I I'viikncv ii|j[aln«t the viTihr-t It* itiruiiii mul It'iir, (!.-

npply 111 cfi»tfH itt wliii'h tin- viTilli-t ilcpfiiiN uimhi ri i|Ui^ti ^

wiiiic" wliii'h iH not (ully wlv.'<|, Imt U i»till wiihiii tlw ri'iii.,!

tiuiid fldr r.intri>iiT«.v. 'I'lif imimrrniiri' <»f tlM» vpnllct tn oiIhmv I"

('«» piirtit'H trt tli<< liliuiitl'iii, iiii'l tlif ihiM'lly of tb(< (lUf-tln

.•l.ii 1 lit* to III* tiiki'ii iiinj ctTiHitU'riiiit.ii. Wtcn* n new t'iiil I" ;;i u

III 111!' ^Tiitind nf Ihn mi^niiNrartory nature ^f rln' v.-nUcl. a ''•w\ :

-li.-nlil nnt be Imptwi-d that rlip piirtj nprilyii'ir f"r 'In- ! i>

hh-.nl.l iMv till' rostH of thi- prfvinin trial; Unii'if/rrit of .W. fro/, i

Anvhm :'. Ihll. t* 1-. T. *_".'.

A new trml. "ii ihu Kr'ainii that ttio vcnlici In lirn'' t\u v

of cviileiifp. shtiiiifl not lii> (trantpil. iiiibitH ;!.(> vt-ruirt \. , 'tii>'
> h

thp jury viiwiiitf tlm wlii)Ie cvfili'iicp rpn«oiinhIy. nftpr r-mp'-r li

tloiiji. rniilil iii.t r'r<i|i*'rly l""'!: U<7,Wfr v. i-rmlrrh>ry, 17 ^^ 11.

7^«. cornctiiiK Soli.nu.n v. Itillun. S (J. IS. iK ITtl: m.v a!-.* '/

putHan till. <'". V. W'ritiht. 11 App. Taf. ir.l!, an cxplm-ifii in '.-

Sin-mrr. 77 L. T. Th!!; : 14 Tiriifs, 4; i'tiUhfiii v. Martin. 1," App. "

l!i:!: Qiiiiihiti,' V, .UHriifinr. IH L. U. Ir. r»3 : Co»imtv«<(>««« /"r /.'

ir«,v* V. Itr>.i>». V.i App. (
'ii-^. i:i;i; //fi//'M v. ^Vrfrtf Ufdfcrn /^v- 'm

I'. TiM: /V(f../ V. r;r'i«Mjr»i, L'l *J. H. P. T.:; ; HnnipHon v. *lu!i. HI I.,

77M; ftirKrtt v. (/. V. U;i.. Kt < Mr App. IM ; spp HJ S. C. Ii. 7

Loyg V. I.llirn:tf. it *Hit. App. I'.".. Itii'^hnuv V. l/'irda. ISiU. ,\

241': .l»-//<(/;'(i/ A <('-;.«/.( r T". v. H>Hi\rtt, lU., 'JM4 : »tv iilx.. i.

In :{1 Snl. .lour. i:[r». \Vlicn> til.- (im'«tmii at Iwsui' turns iii^

nmlliT iii\<il\intf scitiitilic and i-xprrt t-viilcnie, nnd tlip wciclit >'\

port tt'siiiiiotiy i« ovcrwht'lminBly in favour of one vipw, a^Mi

wbicli tlHTP is only tin- pvidcort' of p«T»<ons without much pr:n

rxperipncp. a 4t'ritirt haspd on tin- Inttpr pvlilenci" cannot stain I
:

''

son V. Or<i»iI Truak /.>.. '2 O. I,. II. t\S'.*: :f.' S. C. U. J4.'..

A npn- trial nhtflild not be irraiit'-d nnn'ly ln'tausp th»' .ImL'' ^

tried thp t-asf*, or the Coutt applied fo for a nnw trial, \s (iiH-nti-

witli tho vcrdirt of thi- jur\ ; Soli„„ni, v. Itittox, 8 <>. I*.. 1'. I

KPP .hnkiiis V. l/'-n-M. U fli. 1>. p. UM : W lh<,rk,^ v. lloifll. 7, i

:'.i;n: Murtagk v. Iinrr>i •_'4 *J. It. H. i'^Vl; t'nix, > v. /*»,,.. .".m r

Ii. 1:41.

'I'iioiijtli thi- n-port of tbp .ludgp wlio prpsioed lis to whether li'

satislip*! or ^^is^;llistipd with the verdict is not conrluMive. grpiu

will be nttaelied to it: Wthnfrr v. I''rir<lrrbcrg, 5.' L. T. 2*.t5
;

aliii;

in apprnl: lb.. 4!t: 17 Q. II. D. T^JC.

Tho (.".mrt hnw in itst discretion tn weinh the deltiy. vexiUinii

pxpense i.f a new trial, all in I'lict which fornis thp foonnn

of the riiaxim "Inlnr^t rcii'iiUinr iit sit finis litiuni " ngaiiiMt ili'

jii'Jtic.. which may he worked in a piirticiilnr iiisianco. and uiay t

as cniiclusivp a verdict which is not perf.itly satisfactory: .!/

politnn lUHir.ct lvw/,i„, v. llilK 47 L. T. L*!) : ihrUett v. f.'. 7'.

i:i Ont. App. -"" : see H! S. <.'. It. 7i:!: W'hwh v. Vomcrvnlov* r,/

TkamcH. L. It. 7 C. I*. 472.

Where the jury find nepliROnee iind -.pcify ^ii what it cnn-'-

hut ihere is no evidence to suppnrr the sppcitic liinliiii'. tlie Coui't ;

in iis discretinn order a new trial, tn.twilli'iinirliim that tlii'i'

evidence of neelit-ence in other re>jn'Cts: 1'i,\,h<ni v. ''. /'. Itn. f".

(Int. App. lio.

When* ero'i'.-nctioiis involving' tin' -^iiTie .|nc-tion .if law iiiid

am sei.;irately tried "i'h tlic 'i-iiti that cnnti-idirtory v rdii '



MUllONS Ali.VINST VtllUK IK nil .11 im;.mi:.vi •*.

,, K the -vWiuco 1. «/ lairly taluiiwd tUui tU« jury unsUt RnU TM.

I.C...IT. D.m»,«. -n,.. .n„„i,„ nr r..ti..l.u .. " » n ial ;
, ,,,,1,4 ,,f 4.\."-- luiiiiiU'- cl.'li.'M.K III -', 1- .\i..nt "II w "1

:„„."..! the ai-ti..ii, ..»., «>»<- ii"' "''i"" '- '" '""'"'' ";"''"'

iitiio.iM i.r..i»'rlj- im.nil.l» .l.i.i'fl^ im ...iiiimlnH"! . In •""• "' •""'

I,,. i,„.rt wolilil nmle r.M.lll.v inl.T(..n- i. il.""i:li ^li- ""'"""I
|"

.•ii.> \iiiilittlvt' duuiuKiB.

,: „„. fomtorly lu.1.1 .l.»t th- <;....."..,!, i„ ''" ;''-'7';''""'
"f,'"'

. ,;.„il,l in.l ll.n.. sc— IV..; Ilfll V. /,./«... r. CJ. II. 1'. J.'":

,;, ,„;,. na; IS out. Anp. 184; '-'« <. l- J- »- !"' "II 'I'""" '.''.^

i . n 'n n.tini, M |„|I. " li"r.' tb.' Court iiuil. Il.i' .luiuns.'s to I*

..v,.'.-!,..'. il nuiM t.r...u o .,.•« triM mKoinll.:MM:,U>. ,..,.1 .•>..v|,l ^v

,.„i, t of both pnnii'..<. it hm no iiowpr t.. r.-.liii" i! in;ii=i'>
:

>i ""

V il!,». 1!»"o, .\. r. 11.-.; irj 1.. T is"; i."i v,,„.r.. ..... ....... .

silWifd with Ihr jii.liimi...t .'X'.-p. ..» ... tli.' n..'..'!!.. >!
''""i"-."."'

''

„..« trial nwl not b,. .Iii-....t...l L-.i.orall.v. I...t ...ay "nl'T ""'.; i^' »«"

7„; i„. 1
1...' 1.. .1. iiiinnn. ...' .lau.nL'.'« ;

ll:'l:l>« >. ' ' '..' "•

,;.. U. l:. .-.7.

In .111 iicti.n. tor libfl the Cmirt «lll not i!mni n n.-v t..|nl on the

-r. 1,11,1 of ,.xi.f»«lvi. dnnnlB,.-. Utllo.- it think. tl,„l. Inlv.IlK f iaro lo

In >l„. ,.ir,.„ii,s...noo» of .1,.. ,.n.f. tl.,- .Inti.nB-..' nr,. so l„rg,. ih.,t_.,o

.„r, ,,„ibl |...n«onnblv i;ivo ih.'.n- ;v.oJ v. i;m;,.ii/,. Jl <). H. H- •.••

;;.,, i„ „. Mns .Inmni.-,.,. .!.. j...-y i.'-" "."I"'"' '" '''<" """ '"'"""•;;

„,i,n, tl„. vhol,. oon,l,„.t of th.' ,...t,.,.,la..r in th.. nntitcr Itnn, .he

;,„-, ilif lilu'l wn» l.uMi.ln.,1 .lo«n to iho tinio of th,- v.Tilirt
;

/'.. »
„1 ,;„.. lo il„. !..i.:,nli,i;; of n-" ..•i„l- "' ".'.i.."- ^•" ''L. ' 1' .'•..''- '

//.,ir.(i, .-. Out. am).

A-, lo the ni.|.lic,,ln.n of I'nnl v. Cr.iham. ^I'l'r" „, .,," ir. neriHy i

/
','%),/'.„ IsTil. I ... 11. 1.. I...I; r, (J. v.. 11. 7S. v,n. „l,-

iir.>v..rt thi.'off.et of «l,i,h is that a ..e« trial may b.' or'tcre,! if the

,.,,„rr.'„itho,if iml.l.tii.f ,...,.v,.,-sily t" .!„. jnt,-. '""<-'- <• H"' ;>"''•

,,„-i.,n from .be ann.nnt ot ihe .laniap.s ami ,..l.er o,|.,.|..i,»l„in>.|'. Itat

III,, inry ii.iist hav.' , ..nsLl.-mi matters whic.h tlii'y otisiir not lo have

,..,i-i,:..r,.,l. ,,r liav.. apiilieil a wrung tn.^a^i.t.. of .laiii.H-'..^.

Where ilan.aces are nssesseil on a wioii... Iia-i-. , .„.. oil Ih.- -';.''.'"'

„r ,i,.,|..,.t of dutv. where no sueh duty existeil. a new tlial tvill Ije

,,r,l,.|..l. /.".,„ v'. /.,-|..,-„(, i:l'r'Hm ''" -<'• >"" -^"V- '•'-''' " '~.

I . i:. i;.-'...

Surpriie.-In Hi,h,,s v. Ua«l.<,„. 14 V. I'. .'.11. ll.,- plaintilVs enses„„„i„.

„l ,„o,vl s,...n,e,l to i.roiw.d ..,. i. .u™- .vl irnil.i. hot mi'luf «\-
openisl.

ill,.. 11,1' only was
vi.i.li was craiite

,1. The pinlnlirr alipliel for leav,- to aiue.id

iiii.l the trial pi.oi',,.'ded afi. mt had
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m I

I'ofiixed nn offer of tlie .Iiidse to ndjoiirn the trial at the i»lain'iffs
expense; the finding was for the plaintiff on the questinn of framl. luir

for tlie (iofendaiit on tlie issues on tiie original pleadings. It was li-lij

that defpndant was not prPcluded, by his refusal of the offer of ail-

journmeiit. from nioviiijr for a new trial on the ground r)f beitiK sur-
prised by the plaintiff's m-w case. It was also held that the amend-
ment was properly allowed, (tne care having been taken that the {[<-

frndant should not be dnninified.

See Canada Lmiiiitl Credit Co. v. Thm»pno», nupra. p. Mil.

Thp abstaining hy a party from proof under an idea that his aihi t-
sary had no real intention of putting him to such proof, and l>'itj;r

thereby taken by surririse. is no ground for a new trial: Audnirs C
Sluart. 1 C. L. T. 71*4.

Where the reason for the application is surprise, the affidav it^^ iiiu-t

state the grounds nf surprise; Dow v. Dickenson, \V. N. \ss\. :.-j..

Evidence at persons who were called as witnesses to tlie effect ili;ti

the eviuence they gave was nntnie, and that statements made by rliiiji

to the plaintiff's solicitor before trial were true, is inadmissible .,n ;i

motion for a new trial : tfuslitmi v. drand Trunk- If;/.. (J O. L. U, li'.'..

'I'be fact that on cross-examination of an oppf»site party's witness a
damaging statement was elicited is not surprise: Shipiray v, lirwid-
ivood. W.V.I 1 Q. B. 3tiH: SO L. T. 11.

Discovery of Fresb Evidence. — As to when a m'v trial Mr
supplemental tiii;! may be Imd on the ground of discovery of ih'w

evidence, .s.h- note to h'lilr .'411; rud see Hulc iW2 (It. as to moiioiw
to reversal or vary jnugments upon the ground of n^atlers ari-iii^'

subsequent thereto, or subsequently discovered; such motions m.iv
he made to the Court or .ludge who tried tlie aclinn: .\rmf,tir v. '/-j

rhantn Itnrk. 17 V. U. lOM.

A new trial will noi be ;:i;irit.'d on the around nf pn'mniuiv .i^t-

mission of evidence whicli has ufterwanls become adlllis^lble : I'.m.ni

v. Wallace, ^n L. T. :',r,\ : nor of the discovery of new evidcnc. un-
less it is nearly or ijuite concIusi\e: Andirxoti v. I'ilnins, ',W, U. '['.

711 ; Young v. Kershaw. Ml L. T. ,":!! : Hi Tinios. 7t'2: and - 1- I'xr.li v.

liirrh. !;i(i2. 1'. i:{().

Where the new evidence is merely corroborative of 'lai civiii nr

the trial, a new trial will l)e refused: Ilatrartit v. Mr<l iinn. •_•.", iliir.

\VM\\ see Trumhtc v. Hortin, 'Jli Ont. App. ."tl.

Where the new evidence might have been discovered hefme tii;il hy
exaniinatiffn for diseovery, which were not taken, a new iiial \v;i-: r-'-

fnstfl: Turnbull v. Itural. 1!KI'_', A. ('. 4'_t).

Stayins New Trial Fending Appeal.—An npidieatinn m stny

a new trini pendiivi; an apin-al from tlie or«ler grantiiiK the same wn'^

refused: riorklr,/ v. drtiiid Triiitk It.y.. 7 O. L. U. ISii.

Costs.— /ViHifl fneir, where a new trial is ordered, the jiai'iy

opposing the motion should be ordered to pav the costs of die motinn :

Ifatnilton v. Kcf//. 1!MH. 2 K. R. 2fi2 : !M) L. T. .".02: but ihes*. ensK.
as also tliose of the former trial, are in tlie discretion of lli>' (Vmri :

Ift.. and see Hiilr IKiO (1).

ii!

.SB
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rj«6 \ new trial may he ordered on nny question mB»yj
,j,

,„ ;„.,io„'. vvhntevcr be the ).n-n«n<ls f.;r a nev trial. «;•';-,„„,,.,

„", interfering with the finding o, dec-..,.m n'"n any other..,.,™.,

que-tion. Con. linle rflS.

s,,,. Kill!- (1S83I U. ^io7.

;„„rrf whethM ^ new ti-inl mny not now 1* or'l"ie.\ ji» to one do-

„«m witlo;;r<U«nrhinR the vcr,Uc, a, to another
:
/-ttn.cH v. (,.

"
w,.,.re .—-^f«;-'„;";:;; ;^^t^:":i-:^,i!:: a^r,';;

a„,.,,t the vermet of the J.li l> ose i 5
^^_^^^^ ^

„,„! .l.^lmw them as l,. "';,:"'' "j"',"
,'."J. .-,„:,; r„lcm„» v.

on mi.leoideil i--M,e-; l/.i.«/, v. ;...»"«. 4o 1.. .J. > .
»

•
'

/(,.'i(ifo '^li Out. ii4u.
, , ,

Wl,..-; a ,.e«- trial i. srantej. if the ortler is not "m>eaM £™„,

,1, , J^l™ ,letet.oi„..l l.y it eannot he "'"l'^'^
"l™' ;i;:;,^ ? • '

"

,1,,. '„.lfii,enl ,,n.n...in. e.l at the new tnal
:
.lo,nu«l l,u,Umj :

ihlrltan. ;;:! Ont. .\1M>- "-"t-

(ii) Pnx-riUire in 7)iiiVi'"«"' '""''»

rS7-(l) A iiotion to n Divisional Court ajiainst a,.,:„.„i,,„__^

,„a..,».nt or for a new trial, or by «„y of appeal Irotn tlte,,,™io„..^^

L^tttent or order of a Judge of tlte Htgh C,™r,m.de^ .„,...

he trial, or otherwise in resptKt of the judgntent pro

hof.noed at the trial, shall he sot down to he heard lot. .tt

Lest, the first sittings of a Divisional Court whtol, eotn-

nienees after the expiration <if one month front the date ot

jnd.L'nient. unless otherwise ordered.

n The motion shall l)e upon a 7 clear days' notice, and

*,^ll he =et down 1 clear days before the commencemtmt

of the sittin- of the Divisional Conrt for whirl, the nottce

i. dven. nnlcss otherwise ordered. Huh- "1 1 dan.. Ism.,

14S4 (TflnA).

Tliis lliilr onlv apphes to alipeals from joosn.eiits or "tilers pro-

,i„u,iml at tvials. or ai.itioos for new trials in jnr.v aetioiis; as to

";!,"als trian ,iil.l«ni..nls pronoiinoeil otherwise than at a trial, see

l-i.r the Iie,.„lation of the .TniK-es with respect to the 'l^'V "•''''',

oflieer who set.s ilowii ease for a Divisional ( oiirt. see note to Hal,

"ihe Co.irt .nay, on a special application, allow the appeal to he

.... down on short notice, and stnv pivecvlintrs tiend.n: the ai.p-al ,

J.,iW V. UiiKnill, IT r. 11. V-'-
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Run 788. As to lion far a motion to a Divisional Court oneratn. ,«.c„.,„„ and otbor pr„«edi„Ks uuoe,- tl,e i^^.lZm TuJ:. i^;!

Tl.e • date of judgment " means the day of pronouncing tli,. i,„|..•nt or order: we Ituk («1. and nickvu v. .sloV.r, U P It ks ;

A imitiou to estend the time for moving undor this Itiilr «l,„„i imade heio,;e the Divisional Court itself: L.,, J, ilfco. v /vr
tenilcd, see lliil.vu v. Nfortr, II 1'. H. ss.

^
A ijiotioii for :i new trial ,vas allowed after the tin.e t„r m..Vu,.had elapsed under invnli:,:. cir<:,„„.i„nces. i„ ir,;/,;„ ,- v ll.W •'

limes 21;; where it liaa be,.,, deeided at the trial .hat . ma
"„','

dead, hut he w:,,, s„l,> „|i ;„u„j ,„ ,,„ ,,|i,„
"'"" "•"

A seven clear days' notice of motion nins, be given t,ir il„. li, ,•lay ot the s.ttiugs. and will not be sulheient if g.«.n for anv ,

twi;"
.£' "'"'",-':.«"™, i» 'i""- 'o permit tlie nfotion be , ,1 ;

..-liere a solicitor had instructed his elerk to sr, down a cas,- 1„„

puri.ose « :,. „„t i-lcar days, alliiwd II,.- last dav to nass thi.hew no: „ s,,ll,cie„, «„,„„d for gr„„ti„, leav^ „ set the ™- . „ ?Uumohr V. .l/arx, IS <;, L. J. iU: VJ C. L. J. 10; 3 c' L. T. :-1.

Where .i„d^^n,.,„ f,,,. defendants was delivered on -'nd V •

and the „l:,i,iti„-.s sr.lieitor immediatei; applied f™ .rcopv ,,":':inot re,.eive ,t u„„l -l,h Xoventlwr, whirl, was the last °Hv ;:

o°re t"°,"
"'"""" '"/"-erse the iudgm,.nt, ano here i,, ,,:

,."

held Z, Z '"/'"'''""
"<!}r'

'I'" Pl»in"ff or counsel, thl „, theld that the d.Oay was sutticiently excused, and granted leav,

„

i?(fr'.,:'sr3 Tt'^.'^r^
''••"" ' ^""-'•^•-" '"-'::

\\hei-e a niiise has been sel down and notice of abandr>m„,.t,r .„h.

appl.cation. unless he make out a case in which it «ml,l i , t
to grant ,e.,ve,,, appeal

: c.Uon i<»„/ o'/ cVaai "v,"«rJca,^7;,™S:

o i,o „, ,' , <•

"''""'^' '"' "''""''' ''">" *at the jndsn,ei,t or ord.T

g™,ml Sr 'll

""
'l"

"'""" '""' """"^ """ «l'"t there is g,t

fnSItte: /(,.'' '"' "™™' *" """"' » '-"'tanlial wrong or

Di>l'!m,'^l°<'o'',;'«'''h'"'i",''?'''''*'r'
''''"°'

=" »"l»tantive motion to ,1„.

a^ln be'e,! cfnll^,
,''' '"" °'"'''''"" *""" ""' '>"'" '"K«' ""'" the

lused. .ilthonsh the ohjertlon h.Ts been sustained.

A third party who b.as obtained liberty to contest the plaintiffstlatm ,s not entitled to be heard on an nppeal b- plaintiff f™„ a.nulsmeut .lisniissmg the action: sec K,n„:, v! Tar„nt«.isl'. It 117

iil'"
'''*?"'''* -^ '""*'"" t" n l~>ivisi„i,al Court hy M-:n- nt

aiii,.!!! from anv iiidmipnt or nrrlor made bv a .hiise of tlie
Hi;:', f.mrr. ~]U\w^ in Cinl ntlicrwise tltnn ,nt a trial, sliall
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be ^et down to be heard for the first sittings o£ a Divisional tt>|J»
,

Loait for which due notice can be served after tlie expiration

of s-cven days from the dale of the judgment or order com-

plained of, unless otherwise ordered.

^i) The motion shall be upon a ". clear days" notice, and

shflll be set down 2 clear days linfore the first day of the

sittings of the Divisional Court for which the notice is given

milc-s otherwise ordered. Rules of 1
-i- i«'i« 1^«+

(TDDB); Kules of I) -Ian., IRDT. nmemhil

This Huh- only aiiplit's to npi..';il-^ trnm Jiicliti,

uuuiit'cd in the Wci'ltl.v C'lAirt.

See notes to liulc T87.

For the Itoguliliion of tlir .lu'lg'-^ witli rrsprci

oilii-ei' who st-ls down a case [or ii l>ivisi.i!iiil

Uaie lOi

18»C. U8i

111,' <lut.v of the

7S«. Everv notice of motion or appcai 10 a Divisional'o"!"'*

O.urt -hall set out the grounds of tiic iii.itioii or appeal.i.^^

LOU. Kule 70U. Hides of 1 .ian., IStbi, IJSl (T'.iOC); liules

of Jan., 1897, amended.

The former Itulo T'.IO. oiilv nppliiil to motions for a new trial.

Inder the present Rule it will l)e necessary to set out the grounds

in every notice of motion or appeal to a Divisional Coai;.

\ notice of motion for a new trial on the groTiml oi uiis.lii.,:ion.

or non-direction, should state how and in what manner the Judge

misdirected, or failed to direct, the jury ; I'fcigcr v, Mtdtand ll». Vo..

IS H. 1>. M!: MiirflH v. timilh, VI 1'. U. 116; iScoK v. Cicror, 11

Ont. ,'41
: Furlmig v. «ci.i, VI V. K. 201 ; sec VI Ont, 807. Amend-

mtnt mav lie allowed in a proper case, lint was refilseo m / «rlt,u:j

s.Jl'id.

790 (1) Unless otherwise ordered, if a party wlio serves.)'

a notice of motion does not set the motion down, he shall

be deemed to have abandoned the same, and the opposite

pariv shall thereupon be entitled witliout an "rdor lo the

cu-ts of the motion. Con. Rule 801. Rule- 1 .Ian., 1S9C,

148,1.

(;) A party who serves a notice of motion may counter-
1'

miind the same bv notice served on the opposite party, who n^

-riall thereupon be entitled to the cost- of the iiinlion. Xew.

(3) In oitliiT of such ca-cs the costs may bo iiraed with-''

out an order, upon the production of the notice of motion

served, with an affidavit that the motion was not set down,
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RulM
7n, in

Coy.y of
judgment
iir order
OS B«ttl(;il

r« be
furnished
to Court.

or of the notice of countormaiKl served; and if the oosfs

are not paid within 4 days from taxation, the party entitleil

thereto may obtain on praecipe an order for payment of

ihe same, on filin<; the certificate of taxation and an atHdavit

of non-payment of the costs, yen:

'i'he former mode of obtaiaiDj; tin' i-osts of a motion not set (lo«ii
wan to appear on the return ilay of the motion, and ask for tli.-

((>st8 of an ahatldoned motion : ittij. v. .Vt-inatronp, 13 P. R. ymj. It
would not seem to he now proper to do this in the cases pioviiieil
for b.v this Rule, t'niess the part.v in default obtains leave i<> m.;
the rase down, the present Rule will apply. Hnmlilr. iliis lliil,-

applies to i. I'ount.v Court appeal: Re 'I'liranto Ks. Co. and I'ilii of
Toronto, IK P. U. 4M!i.

A motion to dismiss an appeal for want of prosecution has been
lefused as unneecessary ; lb.

On an application to restore an api.t'al after it had been ;ilianil..ii..i.

it was held lliar a prtwi /</' le f;n>nnd of appeal must lie nuide oiii

/ nion Iliink v. Itidcau Litnitur Co.. V.) 1' I; lin;. See S C in note
to Rule TST.

Tftl. On any motion for a new trial or hy way of ai)pt';ii

from a .judfrment or order of tlie I'ourt or a Jud^'e of tiic

Higli Coirrt. or to enter a different judgment, the applicair

ir appellant shall deliver to the proper Registrar a (opv

of the written opirdon (if any), unless it lias been reportiil.

of the ,Tudgi appealed from, and of the judgment or order
in question on the motion or aj.peal, as the same has been

settled or entered, before the motion or a]ipeal is set down f(n-

argument: and in default, unless otherwise ordered, the mo-
tion or appeal shall be deemed to have been aiiandoned, and
the opposite party shall be entitlerl to the costs thereof. Xnr.
as nmniileil hy Rnk 1271. See Ont. Gaz., 31st Deo., j'iO<i.

Siueo this Ritlo it is necessary that the judgment or order app<'iLl' il

from be settled, though not necessarily issued, before the appi;il
comes on for arcumenr. The staying of the entry of the judinneiit
will not present its settlement for the purposes of this Rule. Where
a judgment is entei-ed before th.' appeal therefrom is heard, a stay of
execution where necessary can be obtained iinder Rule 827

As to whetlier an appeal will l)e quashed it this Kulr has not been
compheu with, see llcndermn v. Rogrrt. l."i 1'. U. i;4I.

copie>of 70a —(1) On every motion for a new trial, or by way
note. to'iie of appeal or to enter a different judgment, where the evi-

mmotois <l<»'fe was at the trial taken down by a stenograplior. o

MiXSc. ''^P'"^ of the evidence, in words at length, each copy to

be certified as correct by the stenographer, shall be delivered

to the proper TJegistrar, at or l)efore the time for setting
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a„„n the motion ; Provi.led thai if .«ch copies have not the, R-le '«•

b^u prepared the party making the motion shall shew to

,lH. otiicer setting down the motion, hy memorandum on the

„,„,,;»., siLiied and initialed hy the olhwr who.e duty it is

;„ uroe.ire such copies from the stenographer, that the ^ame

have been hespoken. and the same shall he delivered to the

i,',„l«'r Itfgistrar before the argument of the motion. Lon.

Kiile 80'i. amended.

CM The partv making the motion shall not he entitled,

„„1,'- l,v leave'of a Judge or of the Court, to set it down

luitil the record and exhihit- have been, and it shall he his

,l„tv to cause them to i>e. transmittc^d to the Central Olhce.

Kuii' Ufiii, as iiuiended by Con. Kulo 1232.

Tl„. .Im.ior lU.aistr.u- is tl„. ..««« o. "!,...„ tl... ...IW's "f the

fviilemc are to he ileliver.il ; see llulc L'S.

Tl,e tees pQViil.le t., sl.ncgraiihers f..r cfies of evidence on apiieals

,„ Mivisionnl Coui-ts and Count,- Conrts »re ,,.s„l.-.re,l l,.v ,l,e tol-

Idwnit: Orders in Conncil.

Order ill Council diii-d ISth March. .V.P. IS'lti.

•n,,. Cm'mitt it Conncil r Ivise that the portion of rlie ehm-ties HW, Court

, the
• Shorthan.1 Iteporters- Knn.l " l.e nholisheo. and that the ees

,,„y;,l,le and api.licaWe t" Hh- pe.-onal nse ot t' rep.r,er«. he h.ie-

after as follows;

—

I. For single copies— live cents per folio.

. Kor copies rcplired for the .Tndses nndev Unles made or to he

,n;de ir. tbnt behalf, and to he fnrnished at the exiK-nse of the par-

M s and for one copv f..r the ,,arty .lesirins to mo.» thereon - s n

t's per folio of otie coiLV for all the copies requ.re.1 of an.v one

transi-ription of shorthand notes, not exceeding hve altogether.

:. I'nr an.v a.lditional copies nmne inr the parties—one and one-

lialf e^Mits per folio for each copy.

4 The charges aforesaid shall he paid to the repor'er when and

,„ the Moneys 'payable in respec-t ot -nch copies-are c^c'^'b ^-^
"

.tari" is to 1» made f-r cones reqnired hy the .\ttorney t.elieral

,if Ontario or hv the .1 odee.« for tlnir private use and not taxahio

;l ".'vpari.v or to. copies' whcl, it is ihe dnty ot the reporter to

Mippl.v .vitlio..t Charge.

-, Tl„. oMra rters shall he allowed for llcir own use. the

,i,ne fees!as the i-egnlar reporters, with twenty-live per cent. add«l

till"',., to ,.. palo ont of the -Shorthand Ueporters' 1- and.

a. The tiltove el.argt's are to apply

after 1st .Innuary iSlH'.

erl f.ir irial

llocl Masters. Keterecs Special Ksanuners and others entitle,

to take examinations or .-ross-examinatlons in the ""-'b > '";"j;"''

Coontv Court shall, for cof les of Mtch examinations or .-toss-ex.tmtn
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&al«7»3. atiotiH, Iw entiilt'd to the same fws for copifs of uulcs of t-vi.ifi
ut triai-H. as art- jtiiyiilile to the OtKcial Sbarthuud Uenoi-ters, vulu
\ ict. c. 13, B. 40.] (a>.

Cniirily

tt(;iK>rttrN.

Order nt t'nuncil Oated *J(Jth .May, A.D, isnr.

Ipoii the ri'coiimioiitiation of the llonourihle thp Atioriio.v-G.ini. ,,

til*- rommittee of Council advisp that the Onl.T in Couiicil of ]\
\

March, ISIH!. fixinjr the fees for copies of shorthand notes uf .m
(ienc-e. paynb]*. to tin- (Mtif-iai Court Iloporters. Ik- umeiid»tl bv strikiu
mit the last paragraph tliereof having reforpncc to the fees for .-,[,..'

of evident-e payahli* l.> l,o»-aI Mailers, itofen-es, Special lOxaiiii. r^
etc. (6).

The (_V>niinitt«^ further advise Miat the same foes as ar.' i\-.,\.i
ttie snid Order payable lo the Oiliciul ('-nut Ilfpori.'i-s 1.,. ,, ,1,

to tbo Iteporterw iu the Comity Coiirt>:.

Order in Omiir-il dated llith Aiikusi. is-.i-;

I. pull the recommendation of the Honourable the Attornev-*, .

oral, the Committee of Council advise that the same fees .i- ,,

payable to the Official Court Ueporters, f..r cojiies of ^borihaim i .
,.

of evidence under Order in Council of ISth .March, IStXi. he pni-; i

the (Official Keporter or other stenographer of the Master in Oidin;,
for copies of notes of pviden<-e tak.-n on nnv reference !)pfor.> li|

-Master in Ordinary.

matter,

"

anti " ap-
pellant.

"

6. CouxTv Court Appeals.

Api>eals from County Courts are regulated by It. S. O. c. ." s<
."" to .-.7. and secw. 74 (2i. 7.".. and 7tl of the .Tud. Art.

Appeals from District Courts are t^overned by the same .Vet. >.>
It. S. O. c. KH). s. 7. except m some cases spertallv provided inr
such as where a cause of action in the Pistrict Coiirr of ThundT
Hay and Kainy River ia beyond the jurisdiction nf a County fn\v'
N-e It. S. Of. l(>il. s. 1.-,: ,„h1 sec s. !) (3< ; Coutt>< v. Winrto,, It '

^Hffiir Co., 30 C. L. .1. 7HS.

The above-mentioned sections, .'d ann .")! ..f Tlir i'ounti, fuuil^
Act (I{. S. O. c. .".), are as follows:—

50. The terms " party to a cause or matter," and " nppellani "

hereinafter used, shall inelnde persons sning or l)eins snei! iu
the name of others, though not mentioned in the record, anu per-

(a) This elnns" was afterwards ahrofjateo bv the order of ''13 M:iv
ISlMi. which follows.

(M Th« fees payable to Local Masters and Referees remain n-^

p>ovide.l by Tariff R. By sec. 17-' of the Jud. Act power is given m
the Lieut.-Governor in Council to lix fees to be taken I.v Speeinj
Examiners. For the tariff promulgated under that section see notes
to se<-. 17«~».
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.\\

,„t..u or ilef-n.!."!. "« well a» partle. named m the r.,Mr,l. H.

S. O. 1H**7, c. 47, H. 40.

m_(ll AiiT I'artv to a cause or iimttrr i« a Coa.it.v (''ill '

,„„r anwVl to a Divi.ionnl Court of tho H.i-h <-"Urt of .lust.oe

f ,m Jn^ i.Jsmeut dir^le.! by a .ladK.- of the <;•""
J

'^;>7

'be entered at or after the trial in any case tried vv.thout a

Sllrl'fnnd lo in any case tri.d with a jury, [to wh,<* sulnsec-

tion 4 ooes not apply.]

|oi Instead of appealing to a Pivisional (Mur, of "<' ll|Bl;i

cur of .lustice any part, ma, move before <"c ^">;" >' "^^^

«ithin the first two days of its next quarterly sitt.nt-s to set

;,V;,1^ the judgment and enter any otlier judgment upon anj

irround.

i:ii A. motion for a new trial m tlie Kround of discovery of

„e'v evidore or the lilte shall be made before the (N.un.y < ourt.

(41 WTiere there has been a trial with a jury any motinn for

., nt-w trial, whether mode for that rcliet "lone or cmiibin.vl

'
it^!. or as in alternative for. any other relief, shall !«- made 1..

ilie County Court.

,.-,1 If a party moves before a County Conrt ''"''•''"";-*:;;
l;;;:;

ti„u in a a'C in which he mijtht have appealed to the 1
iL-h

,

Crt he 'diall not be entitled to appeal from tlib juditment of,,,,,

,h" County Court to the Uirt (•""'\'"''
.'t^-Tr V VI

''

'

; all !« eiititieil to appeal therefrotn to the I ish tourt. .« V. .<..,„,

c. 13, 8. 44 (11: 111! Vict. c. 1.". Schcn. .\. (HiO.

Kor a statement of the purview of this section, see Lci«taa.i v.

(;,r/n»ii, H O. U K. 241.

NotwilhstandipB sub-sec. :! a llivisional Court on appeal from a

c..u.tv Court raav under Hulo 411S admit new evidence; /liif/.i v.

1 If cil4 3" Out. 4->. even thoueh the time for moving for a ne,>

,1 haT'e^^irel: Ih.. hut ordinarily in su.h a ease the lootam

I he heMn aTrv or nmi-jury ca.-e. n.us. be to the c.mnty or nistrie,

Cmirt. sulvsec. CI i ; and see Broicn v. Corpmlcr. J. Out. 41..

In other eases the elTeet of the section seems to ' as follows :-

111 /,! J„r,l C««e..-\Vhere a new trial is snnsbt. an, moii.ui re-

spect ng the ud^ment must be to the <"""'','" uTr\Z-

w liere ! new trial is not snusbt. but where. oceeplinK the findincs

„t b ip: he appellant contend, that, upon them or notw.thslamb

ingthemlnUenr should be entered in bis
;;--;,|;;,7„.;

-

im.eal to a Divisional Court or move at .be next .lunrt. n.i sit it _

:,r,he County or Hisln.-t Conn to have .in.e.-ment emered in his

r,i\.,iir.

\„ -ipne-il lies to the l.ivisional Court under sub-sec. (11. wliere

,he -ouity Court Judge withdraws .case from " J'"-};,;^;"
,
.'j '„^

;„dcment of non-suit, because that is held not to be n t ., >
i. a

ii'.rv within the meaninR of sub-sec. (41 : Ihwn v. < „«mh„„ I ,: ,f

/;«.. 3" Out. 13S.
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(It In Smt-jiny ('a*M.— Wlialcvcr ilit- grimmi c»t' c.iMiijluiiif. nuti

«lii'tlii-r ihf nuiii til a new iriiil !» iiniti\i'.l or uot. ii imriy > n:ii

plaining of the jiiilij;ni>>iit tiiiK tliu »iili'>ti ut iippfnliiig to tb«- Diviyinnal

Court of tiie UJBli fimrt; Mil>-sfc. (li, m- of uioviiin iUMiii>t ii-

judguii'iii at tlif 'luaiteriy sittiugs of tlif County or District Cmiii:

sitlj-ntc. (li '

.

A iii'-o ^v|^il•ll tlif .Inilgf ui tlif triiil witbUrnwn from tin' jury, i^

for (hi- ]turpo«c of iipp'-iif ii
* iion-jiiry ' Oi^^e: lluf/tn \. 1'in>-i-ti'i>.

{•ttif!c Jill-, yn Out. i:js.

'riiougli oil an iippfiil to tlif Hivisiiinal Conn a iifw trial rnnniit ln'

appliwl i"i". ilif iHvisioual Cotirt iiistraij of i-itln-r graiiiiujj jn-lt;-

tiniit for tin* appi'liani or uiMni>-iiiu liis app' iil. may "Vth'V a : • w

tiial wlifif justii-f ho rcqiiiivs : >(-. U. S. O. .. ."i. sti-. ."i4, iK/,.;

Aflt-r an api>i-al m a I'ivisii.nal Cmn. no furtlu-r appfiU lii-ii,

its il.ti>iMti fonni'riy lay t<> tli.- C.mrt ol Api^m! : .\h\ ruin v. h'i'li-:.

IT r. K. ;r^;: Imt il w.Hilil >f<-iii timt an app.'iil now lies a-- in iii.

t iiM- of otlii'i- ilf(i^ion> fit a l»ivi>ioual Court; m-i- Jud. Att, mt-. T.".

anil 7i;. ami '/in^/ic v. r„'//i //. H < t. \V. It. J14. t wln'ri-. Ii.iw.vir. \-\

oiUiT of tli.' lM\isi'inal Conn, iiiaik' on cont-ent. iln- ;uiion wa- ir;ni--

ft'rrHl to till- Ilii:li Conn, ami inavf grnntKl to app.-al u> tiic C.mi; 'i'

Ai.pi'al'.

I'll.; Court fi'Mii-Tly ri'fu-fi.1 I.. fUli-riain an i'Pl"'al wlit-r.- ili.' il-o

>ion inrnfil wlioUv upmi tln^ fvid*.-iivi-. and iinoht-d no point 'it Uiv:

fon-l,r V. MvO<„Htl(}. ': V. r. t}. IS. :!Mo: limdhti V. rr-ni4: 4 I", i
.
n.

11. V2'2\ .U'lnniny \. A^/intl. S; \'
. C. (^ It. M'C ;

'/,.,/ v. Il,nlhuri.

i; C. I'. i:VS: M<:hn,«l,i, V. l-nrhu. '24 I. C. i*. 1'.. IT*!: ihnrii \. A'J

in^oii. -'.". I . C. (J. IJ. L'47. In suih a tas.-. wIu'Ih tin- iiial lias I u

l.y jury. tU> ivnu'-ly will ofoinarily Im- a new nial. so tiiat an app'-al

will not lit' lit a Divisional C«>urt. In a non-jury oasi'. an app>;i!

will liH, liui till- ilMTiHion of ;lif Conniy Court .UuIki' vvill not U-

intcrfi-red w'ah. fxi"pt upon ilii' s:mie priufiples a^ are observoil in

rlw i-asf ol Milii.r appeals froir. a .hulL'e of lir-l insuiiKie uixui \u<-

evid-lici-: SI-.' notes ti. Ituh Ts;;. Mf/,r-(. l'. l"i;i. Wlieie. tlierefoi-r. [ji-

.hnlne of rhe County t <mrt who has heard the witiii->scs lin'i> in

favr.iir of tiie respoiidi'nt on i-onirauictory evidence, ihe IHvisi'iial

C.mrt will not iiiierfire, even tlioiiL'h it niiiy think ih.ii. if the ni.nt.i

had lonie liefore it m the lirst instance, it wouhi have ile^iilnl oili. i

wise: It'Ug V. .l/r/i.i,irfi. 7 Ont. App. 7t'2i. See alsij cases rehii'ii

ti> in note to i-er. Tt'2 of the Act, "iifirn, p. 4:;.

Appeal! ai to Co»t».—An ai«peal as lo a qnesi^ion of costs, wli. i

a qu«'stion of pniuiple is invoh.'fl. has hn-n entertained: Mitrh-H \.

\amUtxiH, 14 Out. App. TilT. in whi.h. however, it was pointed out ii'

a reason for rnteriainin;: tlie appeal Ilial leave to npi>eal had h'''n

granted, (thouv'h sec. Tli of the Jud. Act iloev not seem to appl\ l"

such H cii.-^e: s-e lu.tfs |.. that seciioni : s. . also MclJi-rhiid v. t;.--

Dcrmid. V> Out. App. L'ST ; U'. <H(T v. .'-<i:r.i<r. Iti Ont. App. 4JJ

.

<ivi>rr V. lit-ndo; :;»; C. 1.. J. I'll :
•2*' *' 1- T. Oec. A. 'Xj.

Appeals from decisions of a County Conrt at its quarterly

Sittings.—Under ciausH (
.'

i . a piifiy who niifflit have, hut hav n,.:,

r.iipealc'l I" a 1 >ivi-i..iial C-niM li'iiiii Tin- jiidLMii.'nt al the trial. Im

has ni.'ved a,i.'ainsi it at tli- iiuarterly siltmss of ihe Cmniiy C ur, i-

debarred, if iinsviciessrul on such motion, from appealing: fiinli'M- i:'iii:

the "ider made np"n it; Inii the opposite part\ may appeal.

Wherp a iip-,v trial is d<-:-irrtl. (»' on tli¥ grotmd "f disea-.i-ry ..:

new «?videiice. <,r I '" on any other grouiin. the party complaining cnn

not appeal in the lifst instance to a Divisional Court: s<'e sec. T'l,
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lai and 141. »";"". ""<l "" Ul'l*"' I'"" ''"I" •'" *'•'»'"" "fRuUTM,

i'Liinty l'"urt ui.oii u n...l-n (under «ub-.«.'. ;i> tw a new irmj

, ; u'und of dil..v..r.v „1 „e>v evidence: fl™,.„ v.

''"J'y"'^'.^'

„«ru' !! Ont. tlllll, wliotluT n new trial i« limncrd or r..Ui»'M

:

nnn'»i'c H. & I- Jnd. Acl, 2nd ed.. |ip. »ill'.>»l>.

,,,„.e (U 1» tl... "illy provision of »c. "il. «ivinB any rislil "'

Divisional Conrt. to the party coinplainr^B ot tlie JO'I-'

and. by that clause, where a new trial is part of Ilie

such milieal is glM'i'. ClaUBO Hi Kives to 111

lil'peftl
.

.neiit at tile trml

lirvd

"^"uriv tiie lit'ht to appeal to a Divisional fonrt where lie .- r-

olint'l" iiiid nnsuiivssful upon, a motion l.. llie ( ounty ( .lorl :

I , „]v in a ease in wliieh his opponent might have aiipeale.l 1- the

liVi-ional Court instead ot moving in the County Court; an.l n

iiioiion lor a new trial is not sufh a ease.

Where .1 motion i> Imole t.. ihe County Court to set iLside a judt- K,n-.., JM.-

t ami for jiulpiiem for the applieant. or in the allernat,ye tor a
|
>;>.;;'',

'

,ri',l on wlii.h the County Court under /(«(< HI... or otherwise.,,,, .-,..

,
,! joi't'iiient to he ent.'red for the applu-nnl. In

.,,,. iBirtv is eutitli'd I.. nplH-al from that deeisi.m 1

Iv f.ir a n.Av irnil. Imt i

1,11. n.- ihe order IS ni

judgmental the trial :
/»•.»((/'/«(

,„ v. tlarlanil. :', 1 >. I- H- -".

ell ease the Imt ilirv.

to a Divisional '"i|,J"!|7

11 reversal of
I!!,VtTi.,'i'

Wlurrii. £! Out. .ViU: Lci

execution in a County Court
Staying Emecntlon.—As to stay of "

,,.,.. peniliug an aiipcal, see «iilc T!lT.

'

l'„u,.r to Slav until lUi appeal ean he Inumhe.i i- i;:>iii lo any

.Inilse of the County Court appealed from; Ku(r .:H.

Setting Down Appeal".- -^e,. Huh T'.ri. an.l I'lH.-.

Interlocntory Motione Relating to Appeali.— N.. power is

iuii to a .Indite to deal with matters lelalini; lo. lint nol involvini;

Tl,,. ,le.ision upon, the np|*ai. as was formerly the ease under .In. .

\et siH.-. -*. when County Court api.eals were to th.- (ourt of Appen .

and a.'i was the case under IB V. e, 17. s. lo (now repealed hy 4 l.,d.

xji , 1(1 s 1."»i A motion to sirilte out or uuiisli an appeal nnist

l».'made'to'tlle l)ivisiomil Court; >ee. ."u. Infra, and see Iflhrnnrll v.

(iiiiiwtii: 28 Ont. •»'<

\ motion lo extend Ihe time f.'r takinc any step or proceeuine m
llie appeal would seem to he proper under «illf :i.->:i. to the I outlty

Court ..r a .liidt-e. until the papers liave l.«.n eertilietl uniU.r se,. ....

and Iluin TIO; and to the Divisi.mnl Court thereafter; seetirai .1. (-1

and Cii hifra lint no sneh motion can he made to the Divisional

Court until th" papers are I under se, .
.".

I sent up to it. aild lileil in

ill., llicli Court: section ."7 C i . iiifni. p. lllH : and see l,iliu:,i- v.

i;./7hiiV. Ill I'. It. ]•">!; ""f" V. Siiniail. 'JS Ont. 11117; »li<rl,r v.

(iiijba. ;i s. (.'. It. :i7i.

Cotti.—Costs of the former trial and of the application a in

Ihe judiii-ll discretion of the Court; Ituir WW. they are u lally

i.rilered to follow the event ot the motion, even thouch the .ludfe

lielow has 'J- wen) motii made an errimeous adjudication: .l/((^t v.

Il.iiiiilli.ii Xlm-i I!,,. Co.. 17 r. It. 74; IMu v. DItaau. etc. 31 V.

C O. It ."1.11. ri7(;: l)Ut si.e Ihuii-H V. I*i>hili.^oii. 2.. 1 . C. (i. H. 24. ;

i,iid "thoiit'li Ihe Conn has no jurisdiction to hear ihe appeal; Cotr v.

IhilliJiiii -.a C. L. .1. VJl: S. C.. ml •I'im.. Vulf V. Ila\lt<lm. 17 C. I..

T. .-I.-!; and see aV»A-C|/ v. -Vci';, 1.". 1'. K. -'44; llnv<im v. Ihldnirl;.

l.S r. U. o.V.t; hut tli.-y may be ordered to .ihi'li. lie- r—ult .-f ;i i;-""

trial,' or the applicant, though succeRsfnl. iiiiiy he ordered to pay them

as a conaitlon of getting a new trial.
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5g.— tl An

: of The founly t'mrtt Act nrc rm followK

I

1 1
' All npiH-al shall aU't lie to a DivisionnI C-.iirt ot' ili^

High Court of .luBticp. at th.. iiistHii.v of any party to n rims,.
c»r matter, I'li fnmi mvitv tli

.
ision umclo by ii .lti.lt[.> of n r,,i,;„v

Court iindiT liny of tlii- |)ow(>r« rotifcrrwl upon liim \v iiuv
Itiilta nf <'(niri or any Htatutc. uiiI.'hs provinion jm ih'Tein niml.-
to tlip contrary

; and frcTii evoiy df<i>;ion or onle r mail- l.v a
.fiulL'i' '.f a tVmnty toiirt yittiiii: in riiaiiiljiT> mirier ili,. ,',,.,,-

vi>*ions .f he Inw rrlntiiijt to ititH'plt-fiiliT iini'iTdJiitfa. the '-\.:U'.

i«ll)tr>rs. ntttidinn-nt »!' dHjis and nrfrtOMllniTB aL';titiTr
''

H-<'i-v Hi. JMniii or ortipr tiia'le in any nu^..

f
- '"i,\ r-i-lit nr '[aim , iln provi.i...) nlv.iv-

ihe (Iwision (ir onlpr is in its iiaTiire linr-.l nnd tiot lu'

M

int-rioriifirv. It. s. o. iH^i.TTTrTTiin^S^'ict. .msTTi
*-' "'!• Virt. .-. IS. S^hPd. ( IS) : ,.. ii». H. H.

(*Jt 'lliis sei-liou shail not apply \vh<'r.^ jnrlsdirllon is s\v<'<y : .

Ill*- Jmipp of tliP <'onnty Conrt an pcmona flcnitjuala, nn V-r
c. 1^, 8. tl.

^

Trior to J*i Vi.-t. r. <J. ihoro could he no appeal from a Comity
Court in parnislui- j»r./<-.(.din(f8: Sali, v. Ihthharii, f. Out. Ap]). ."1-;.

ThiH spclion noes not apply to coses conilnp under sec. 51. *«/.»-,.
W'rnrcr v, Satrt/rr. U\ Out. App. 4'_''_'

: Irvinv v. Spur/.',, ;il ()nt. i\><:{,

i>n "Party ii. a cans,, m- matt.'i-." As in th.- nii'uiiiuft of !<.--
wnrd,«, s(-,. sec. 'itf. Huprn. p. lOMft. and sec, J jHi of the .lud A<t il

I/indrrson v. Rogers. In P. R. 2'1.

ih) " Kiirlil or claini." The risht or Hiiim refcin-d to i- i!,,-
which forni-^ the subject of the action, not the right to take anv ii;ir
ticular picci' -.f pro<-odiirc in the couffo of the action l/r/'/i. ri-,,, \

Ui/*'.n. i;i P. It. at p. 340.

The proviso at the ond of suh-«ection (H goTcrns the \vlir.l,> miIi
<»ection. so that, in interpleader and (rarnishee matters, and the othr
proceedinp>j specifieo. an appeal docs not lie unless the order apptal.-l
from is in its nature final; Iluntrr v. lluntrr. IS C. L. T. 114- 1, lohi
V. T'nn Tuifl. WO Ont. (!(Ui.

" 52a. An appeal shall also lie to a niVisioiial Court from aiiv
riecision r.r oro'T of a 'udi;f> whether pronounced or mad" at tl-
trial or on appeal from taxation or otherwise, whirli hn« tl.'

effect of doprivinc the plaintiff of County Court costs on rli.

ground that his action is of the proper competencp of the I>i\i-!>-
Court, or of entitlinc him to County Court costa on the ni' u.i I

that the action is not of the proper competence of the Pixi-ii.'-

Court. 4 Ed. vii. c. in, s. iy.

Final or Interlocutory Order.— The ((uesiion as to when a'
rrder is final, and when intpriocufnry. has ari-;cn uii'ler various Act-.
and may he answered differently under each, according to the int-'"
rion of the enactment.

Kor the purpose of detprtninniE ihc time for appealing under V.nz-
lisli (IKKJi U. S(;T, a final ordi-r is one made on pu<-h an applicatiMfi
or procecdinp that, for whichever side the decision is sivtn, it will,
if it stands, finally deterniine the matter in litication: Sahniiiv •

.

Wariitr. 18!»I. 1 Q. B. 7^4; Standard /Jwcownf Co. v. LeQrniigr. .';

C. P. I>. fIT, 71; or di«pr.=Pf; of thf- iiiritt'-r :ii tiisputr bctwcoii ;h.

Itartii's. -vcu though impiiries ha\c to Im- I'arried out after the onl-r
-'.. Ro Herbert Itrtcex tt Co., ."iO \V. U. ^-IL* ; I'tni, \V. N. 21:?.

3is_
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L„|. ||„. .a i]iiri..».- nil ii liLiUory "riki- iii.lii.li« iiii ..r.l.T

iv.ikiiin' "lit 'li" fll'"" «'*«" ''>' " """' Ju'W'"''"'' ''' "" "'''';. .

h'ti' "It r"i«ti wulijevt ti> a itoli«ii<»r'« litii
:

Ittoki u v, I.uIIkiih, i:i I ti.

l, ::.. ,111.1 -'•• l.i'^u'iiil V. Hiii/i." .. V n. I,. II. ilii.

^ ,|„, „„ti* to ace. "a iif lUe Juil. Act, «ll|.ni. li. I'JM.

VI, Mi.liT liiterlcK-utciry uuUer the ulmv" Eiiiilluli Uulc i« not iiivi«-

^k iiililliii'illiiij uuiUT llii' itbiive «ntloii .'iJ: /I'linil lluii. ul

";,,;,. V. ;,«»i/->' d (.umlJi" ''• <" '" i*- >' " '" !' +'-

, .,|,.r liaa Inmi imi^lilinn lilliil lii'.iiiHi' tlu'ri' ivmuhlH liitliillB

(uiili.i- m I...' l"'i- imcU'l- i' 1 ;.•. /'. .1. '""" '"•• ''» ""I- •^I'l'- '"'

.ji„| ,],„, jii oTili'l- h. -it'll jll.lBli»-lll nili'Irl' l"l- ! I'.illi' •''" »:i-

r,„Hi.lfi<il 11"! liniil. UllU llM-ri'l'iifi' liirt iilip.'lllllhl.. llinl.'l- til.' Supmuf

Oiiirt All (11. » e-. V. VI.-,, »«, -Jl t„ iMi. Smli ;i,i ..ril.'i' «..nld,

k„,,,.>,.r -.vui t.i li.' liniil vilhiii ali..H' s..,'li,.ii 7C: -.' ,\. /»..., v.

„,„„,,. II (int. A I'.H'.; r.,/l,»,, V. «,./,..t', //,., il'-li; ll„„t ../

l/i,..,(».,l,l V. CUI/I. 1 I Dill. -^I'l'. "'". tllOUBll it jllllltllll'Mt W.'l.. ,I..Ml...l

i,, il,.' i.liiiiiliir on smli 11 iiioti.in. lli.' tnattiT in liiiuation noul.l n..t

hiv.. I.,','ti lioMTliiifnii. nna nti iiiii«'iil wolllil thus 1 Xflu.l.''l. it Hi.'

nil,, ill .s'.ilni«ii» V. Honor. ««//c.i, tti.i'.. ai,pli,..l. rilu' il..c.|-loii on

,1, ii.i.liialioii uii.l.T III,' |.r:s..iit llill. ilii::. "Lull tak..s iho pine

'l,„.
,. liulo ::ill. woul.l "'t'lu 'om iM.yoii.! ilolilit to l». iil.l...alal,l'.

as. iiii.l..r It, an ol'.l..r to siini ju.luliii'iil is not wliat is ,,hiaiii...l, Imt a

tiiiil jiuiitiiii.nt in 111,, at'tiont.

1„ ,i,.iv of tliB iiisi's in wliivli ill lis liav,. I I. ,.|it..nain...l uiicU.r

>,,,..
..'_' it would sent that a " di.cisiou ..r ordei- in it« nature tiiial

nu.l ii.it inti.rloeutor.v
" williin llii' nii.aiiini! of ili|. si.ition, is a i|... i-

sl„i, or orclt.r, wliotla.r la'tor,., or afl.'i'. ..r l..v. tin- liiial jii,ls;ia..iit,

l.illi.T tliiin a judKuieut or onliT to wllicli s.-o. .M npiili.'si, by wllioli

111,, -lalua of tile p.artit.» is deli.miilli.il witli r.sp,., t to tla. uiatl.r in

,11,.!. lU,. lait it is not essential tliat ii.itliins furtlier lias to be .Ion,, to

vvi.ik out the riBhts tints di.|c.niiiiic.il. nor that the division, lia.l it

l„,ii in respondent's favour, would li..eessarily end the matters in

,li.|,ul." s,.e casi.s inliil mid SI,In:liird lli.r:llul Co. V. I.eUrflufir. 11 f.

I', |i. 117. 71 ; Kural Man. uf l/orrij v. Lmulmi .6 t'lin. /.. it .1. ''"
. H'

S I'. K." KI4: Raptutt v. ttui>ti»i, 'Jl S. f. U. 41'.",; Ittihem'k v. st<ni-

,/,.,/,. Ill 1'. It. lilo; but s.... Iluitlir V, lluiitrr. IS (
'. 1.. T. 114.

JndRmenta and Order* Appealable:—

Al.lii.als liiivi. be™ i.ntertaiii..d in tin" tollowiiii; i as,.s :--Froin a

imUii-.i lit 111 n partition nuittf.r under IJ. S. tl. e. 12:1: I-'iinn'''t v.

Ililrht'll. :; Ont. App. r.lll: an oriler or ju.lunieiit liisiiosin;: of an

i.-.i.. iliiiHtiil in a iiarnisliiiii: matter: Ihuilirmii v. Ufil/ii'. \'' I'. U.

'.'II; or in interpleader iiroiri'dinRs ; I'rilniii v. Iluiik of lomiKf 111

I' r. :io. s,.e also \r/,i(oia v. //or.;/. V2 Out. App. 1111: Hanil Mini.

„f i;,o',',, V, /.o,„/„„ .1,1,/ ('.,„.irlin«. .(... Ill S. f. 1!. al P- 41p:

I, jii.k-meul ,.n a sp,..ii,l .a-.-; <M,r v. .\h,l,,: 111 (l.il. App. IH
:
«.

shn-rr v. Iliirl. Ill I', f. 1). H. iU'll : im order refiisinj: to sei asiile a

jii.taiient for partition niider •/'/„ l'iirtilu,ii -l.'l: -lintiuii \._-ln,l;iii,i.

11 Our. .\pp. II- : an order for jii,l'.inient under foruirr Hub' illlI I
now

llnili: .\i./»on v. Tlmnrr. 11 <li>l. .Vpp. HIH; ''„»,„,, v. IliHol.: 11,..

CJil; Hank "f Wiiii.nofu v. /'.oi. . 11 "nl. App. :!t7 :
Si,<lriihn„i \.
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l',,rllul< TO.

iri/Knm... Ilivisi al Court. Hull .In lb:i7 r.lei inipr

defendant a. a eonditiou of Riviiiff him leave to <i..fen.l

:

or ri'fusini: an applieatbin to

iiir of li.'f.'i:,-.-. .Ill lb" sr.'iiii'l

J. 4.-66
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RlUi7»3. Ml lin'..ti:nit> \ uiyhl \. ihlh, .'. U. I.. M. 4i;i; an -.|,|,.( n ,

Hn- iui.i.iii<r ,,( ,1 lonli'Niii;: .rt'iiKur, iiixlvr 'I hv Cr.»/«(o(a /, ],
.'.(•. wUhitf H>i'l.- u jmiglii.iit uti>i .'V-rUtloli; liuuinnun V lUnu >

i:. IHU. Ap|.. ii;:(; .l/«/*u-<S /^m.A- \. l/.J/.TdM.. //,. .VJ.>; <iii ..lii'
nll'j»Miii{ i>i rflii^iiitf to ull.m .-nTuiiou to ianuc uii u juUguieiii I/,.

,

V. .luhHAtuu. :\\ uiit. Apr', irj; i/cW-w,.,,, v. .sy,.;,(tT. k; oni vi,,,
*;iu: ,111 „nl.T iill,.«ing ii »..t oil ..f .-<Mtii wliicli wer.' run ^ tw
(liwretK.ii ,,t rli.' JiHli:''. .Minraiy to rijrlit ..f plalritill : /(«/ ,, ,

Sl„i„tuh, ]\t \: It. tit.".; an 'H<i.T in proewdinuii uuucr 7'^. /(./'
.Sfo.A; ro,„j,„„M, 11 (,M(.».y-H^, .Iff (li. S*. O. r. jil' ) . aiipr-nirin ,j a
>ul.-. t>.v 111- lh|iihl:ii.-,, „( rli- a-i-tv >,i' a iH.iiiimiiy (j» /w.,.-, an.) -.,, .x-
inn i-i'ftam liiuvij-ioiis liir .|i«iriliuiiiij[ ilii» imrt-Ua-M' mont-y

: H, i,_ \

J'jn,a < •'., r.t Out. AiM>. thl; all urIct lor llii- .'Mimliiatiou Hf 111" M.I..
«.f a judctii-iit 'i.l.iur uikI.t A'u/. iMCl. .-n* u [rt^uii tu wli.im tli. ju , -

iriii:t (li'itl.ji- Imd iiimli- a Iraiihln i,i ]iii« r""l>''ri> : 'Vi'oJmt v. H,,,,"
I.'. I'. U. i;;;;: an unU-r f.>r ilu- rommittal ..f m jiuLMiu-iit (i.bt..r iii>,.i
A'u/c 1«'7 for uM-.HisractMry iiii-^\\,'rs nii iii- .'Xati.ii.iiti.ii, as ii ji|„ -(, ,i,

'l.lili.r: //,.fc,/ V. /^„J,. II 1'. K. -nil; uiui B^^, V,., |„,/,,.,,,,„ »."i,,,;;
.W(,*M-. ir. I', li. :ii p. JIC, i!,||[ ^,.^. VtM- U'lmbuiii \. HitrdiH. ,,.;..

An onl.T iv-ptTimj; Hi.- p.Tx.n li.iMnu iho riylit i.. .-^.m i,

ncli»ju iiltiT li..' 'l.Mlli f.l itiL- pJaintiir wmil.I nloo Mvui i.. h.

«ithjn_ till? nii-iiniNK r.f llu- ai'ctiuii : nvo tiaiitiMl v. Hapti^t, lil ,v, i;.

K. 4:;.".. Sn nl-o a Judunii'nt <.r uniei niai)<> uilior\vi.s*> thini ai lU.^
inal ili'UTiiiiimn: a ri;;ht aii<i providing I'.t ihi' procfcdiny^ t'or v,,.ii^.

i\.)i it iar
:

f.f/., Iiy takint: nii airinint, tlii>ut:li »ucli nii onli-i' mm i; tW liiial for some piiiposo ; nei. :?7it (^m.cm v. '7a, A'. HI S. (
'. |; i;;.,,

itv .\l:i'<u4hr, iswi-. 1 <;. M. JK;; anil an ordt-r p'Tip.Huiilly r-Mi-.o,
inv- I'laiiitiir fpini proceeding witli nn action iwliifii iv n„\ ;, ,,

,

o:-i.T wiiliin //,, Suiirnu, amf i:j-rh<:,>,< , l.,uit Art \ ; U'tr.'
ttu„k V. .v/' uart, L*n S. (

'. It. in:,.

An appi'nl now li.s from ati on
'I.-.1-4 iiiniri' a linal jiidi^nicnt ; stn.'.

V. //Mn(.if«. 7 O. 1.. K. oliii.

'K^u as t'l III. Si-.

IH

Judtcments aiid Ordera not Appealnblet

—

A|.pial:s |ia\.' Iiol I..-CII rnttTlUIIU'd in tin- lollowin)- .ils.',.. a- |.,:-.

Ii"iii ^mli'i's nol III ili.'ir iiaiurp linal : Kroiu an nnli-r .-..[tinj; :,.,.;

.Hi'l.'iii.-iit aiiii l.'ttiiiR di'f.'r'daiii in |r. d.-i,.n(i ; .•^.l,n,- il, , \. /.'...
II nm. App. tlT;i: ODunndt v. iiHumur, 2s lint. ;;SU t l.i'ii ii i,

I irnr V, \l<l.-iui;hi%n. IH 1'. It. !."'», ail lippeal \\i\s cnhrtain. .1 n.;^
:.ii ,.n|.-r -'tiin;: nsi.I.- a jinimiifnt nmlor Ui'l- iHi;;. ii, i-.-mm i.
ihf U'uun imposed upon d.f.-ndant us a conditicu .if {...ji^f; j.-t m to

o.fcndt; from nn .inU'r ftisriii>iwinK a inntj.m f.,,- jiicl:;iu.>ni in I-

;:ul.- IVK): li:L.„ V. st'.r.u,. IT ( . [., T. vj
: s.... A',ir«/ .!/»„. .,/ ;

lU V. L'jn,ton d- Cm,. I.. J .1. r.,.. ]:t S. C. li. 4:U ; an nnl.T enlaiu- .

iiiilil al't«T a I'liiN.'d t'M'iit. a Moiiuii i„ di.-nii^s an action for want -l

I.tosf.-utio-i
: >/.„-,- '. !/.;./'7. 17 r. |,. T. SJ : an ..nl.T striking ..a

Jury notico
: Mrf/nrit'iu v. Ilf7,<f.j,. 1^ I', It. ;;:;ii; an inti^rpi' :i^ i

oid.'r -limtina iiii i.ssiir : Hunlcr \. llinittr. IS C. L. T. IH; iin .'nl. i

.Ti aij appliraiion i„ an.'-ia) : Itrn.ii.iuii V. sri,.M:n. 1(» 1', I". *>. !!. I' ,

:.nil -4-.' i^-»/n, V. Kiiiffloi'. Hi T. ('. (^ R. IJ] ; tb.' d'dsinn of a

.hnL'i- a- tn III,' iiMiit I,, 1,. .-ill : ll,i:tt,„j» v. I'.iinuni. "
l'. C n It

."JM: or i^ii a nii>Tion to vary the nilinufs d" a jn'lKUiciit : A*f hi-i-rin
V. lifuactl. i\ o. I,, i;. 71: .,., nnlrr -lisniisvini: .,ii npii!i<-atin:, t

roinuiir II dt'fcn.iant foj- ciiiirmiit I'.ir refusing i.. \\,. s«rrni on a'' .a-

:!niinfiri(-!; : \r:r H,:;;;!.t!rfJ V /N:;-... ,;. r:7 I-. :., .!, JJd; ;;r n:-!'-r ;:: ;

'i.-.-liai-n froiji ,-i,.;,„Iy ninlrr ii ,./. ..,,,; Collu-ifn r v. CiU.i-il.- . ::!

(Int. 171'
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Alt itMx'iil vvill i»n ti<!- from a Juilgun-iit or cril*>r pronoum-t^ in iiRttl»T93

iniiicr 111 v^lii'li tlif ftnirt li.-!.i\v luid im jiirUdiitioii ;
t'lkiy v. .\iii.

i', r U. -tt. Init •.fu ^H(<f/'f»d \. 7K'tM* ripiinirr Cw.. »<> I., T.

i;::*4t\v. It. r.ii.

Whera the Jv(1k* U perion* dafllsMHtib. In hik li caitt> U. H.

II I', Tt!. -. '». "I'pli'N wliitli prmi.lfK tbiit iIhto kIihII Ik- iim ttpiK-al

ruiii liif *>ro-r ^f a .ludiir -.» iiiml'-. inili'-'. itn iipp.iil i;* t'xiiresaly

.'ailiMiM.l liv tin- ^ilillllli trivniK lU.- jiirj«.li. ri-.n ; -v /.'< /<iP.»fri U.

,1 ii. y.';>. *«.. IT 1'. n. nut: «f SmpKon \. llatlytn, IS l*. U. 4)J3 I

,r 111'' .iii'ltf'' given Ii'umj In iiiipfiil : Ih. \ ii'I. i\ IT. >. 14.

Frocedurs. Tho rt'iiuiiiihiK sws. nt" I In- i'junty t''jii'ff -Wf, re-

!,,tiiilf i<> ni-i»'ah. VIZ.; sor. 5::-JT aiv a- ^jlliiw.-;—
53. .Vii npiH'Hl iiiny h.- Iiad li"tii any api-'nUilili' iliTisluu of Api.. ;.l un

a Coinitv r.iurt .lii<f«.. i)..uviiitshm.|ni« .in-tu'iti'-nt lia™ l'""»
!'"'|f^',',""'

signed lii.'wuii. II. s. t>. I'^^T. .. 17. s. \::. i.int: .'"-s \. «*. i;t.

K. 44 {iiJ.

K^iiii.Tlv tluTf o.iil.l be nu api 1 iil'ni- Ju.l«im'iit eiiHT. u :
Munthu

\. .\'.rtiut'n till. tV.. i;i C. r. :t-': ItutJH v. /iicAijiaoH. U t". l*. W2:
\\w;l \. (Jnnid Trunk liy. Co.. H» »

'. I'.
'^''*.

54. uii nil apppul Hit- lii\ i-^i"iiul C'niri may net nsiiic tiny oifI. r m
ju.lj!iii-nt wIiicL niuy liavc l>r.'ii ilir-ftfu to lie oiiUTcd ui- luiiy ii"i.i..hii

liuve bft'ii sijjned, and tlind iii.y u.hi'i- ju.l^'m'ni in !>•• .-ntiTi'd
*

'"'','^|""

or direct a new trial to hv luid, imd iiiako any i-iluT nrdt-r u.s

lo fiurli Court muy n|i|"'i'r ruiiuiaiti! aim just. TtH V. f. lu.

>. 44 ( 4 I

.

>,. iii.U'> i'> .'«'<-. "il. iii'fii. 1'. I'T.T.

A n-spundviit, th"' iiiaimill in ilir in.uijn, v\ lio lia- i.ro\ri,-,l part

iMly of his tliiiui, faunot, on an jipi'i'al l>v d.ft'inlam. willioui a <Tn>s-

. .jl'al' "I'tiiin ju'lurufnt for llic wlml,. ui" hin rlaim ; Si,i<ii„ \. Ham-
{I'll, 17 ('. L. 'J'. M; but see Toiunla .hiiirlinn v. Vlinstir, liri S. C It.

r-l". au^l loinifi-ly Jlutnon v. 1 .iHo r,-.. T.t thit. \\n'. l.'l.

55. Til.' .(ikIei; sltall, ;U tl.r ri>lti-M -if 111" :i!.;"'liaiii. t.-iiu.^

iiiid.T liis hand lo th*- prop-T ollii.vr oi' the ilijili Cnurl tlie

lileinlinj;s in the t-ause. aiiu all irotiouw, rules or orders made.

^rniiited or refu?t'd ih*>ri ic. inui-tliei- vviiii the .Iml^o's cliiir;,'"

.'iini the ju(t;;iiieiit or d^-di^ioii ..n the same, and, wlitre a trial

bus beoii hfid. the eviileiico nud all ohjecliotis an.i .\rrj.' ii.;is

tlieretf), and all niii-r payors in the eaiw atlectink' th- .jues-

linns rnised by th- .i]>\>ri\l. K- S. o. iss7. e. 47. >. ."1. part:

:.s V. c. 13, F. 44 C'.

l.a.lii.ys,

rt'li.'il

111- ..rtifying ol' the pn
[i.liihiiiary to settinj; dow
!.l : l/rfrtrroH v. Mvlru(><.

:.: i;--kir V. .)t'-\-ii. :J1

' . I'. :il; ISdbii V. AN-s.. I,

hi l.uvay V. Ilulli'lati

: s,i,i/i, V. ihi'. :::< c. l.. .1.

..,v,,. < ,,,. IM r. I.. T. Itrr. N.
)! . , iin.l .-.. .U-M, V. ri,:,ni>^o„. V.i

t. llfi; ',',7„M,r V. M'l'hiU. V\ V. li.

L. U. .".n. the Court eni.Tiained ih"

i.l iiutwiihstaiidinf,' the oniis-ioii t" ("riify ilii>
i

tli'ili having hi'eii raised.

• ''lin:

fhe Jndpe sboiild iutt refuse \"

r.nr appf-.ilaV'l*'. it i?. ii;r the ;i;.

I'lil'y Uie paiiiTs in .1 case wliieii

/,',' T'tg<i'i>-t V. liciiliclt. (J O. L.
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CONSOLIDATED UULES.

What Ji .Imige certilies as his jihIkhh'IiI will be trenli'-l an vii;;,lii.

sive: iiuddlvatoiw V. I'uriiesa Hv-t 1^ Timcs^, 'IIMi.

50. Ill appouls uiiuor section u2, tlie Judge shall oiil.v be

'required under the next v''ct'*'di»g nection to certify ihe iii"iioii>,

rules, orders, uthdavittt, evideiic*', aiul utlier mulfiials. ii'ti — ,|,^

for the full understanding of the uutter in' appeal, togtUier wiiii

hia judgment or decision on the sam«. U. S. O. ISST, *. 47,

s. io.

See iiulc TIKI and notes, infra, p. H^4j.

The certifying of the papers may be compelled by mandamus '^lii.'

the Judge has been applied to, and has refused to certify. aii<l ihi

riglit to appeal still exists: see A'»i/. v. lit//*, 17 U. C. ».J. 11. T.V,-.

lie KvciHifiiin V. J'rt^ton. '21 L'. C. Q, U. 4(11: Orr v. liarntt. u <.
i.,

T. 7:.'.

Abandonment or Nou-proseontlon of a Connty Court
Appeal.—Where an appeal has been properly lodged in iti.- llij:li

Court, nititttlc, that in case of its abandonment or iion-pni.-.' iiui.ii

after service of notice, Kule VJi* is Hi)plicable, and a iiioiiMii m
dismiss it is unnecessary: lie Toronto Ity. Co. and City of Tur-ml;.

IS r. K. 4sy.

57. The appeal shall be set down for argument at ill'' lir-t

sitiiiigs of a Divisional Court of the High Court of .lu-;jr.>

which commences aftpr the expiration of one month fnun iln'

ju'tgnient, order or decision complained of, and the IH\jf.i"ii;il

Court shall give such order or direction to tlie Court li. [.w,

lomtiing the judgment ru be given in the matter, as the lnw

requires; and sliall also award costs to either part; lu n-;

discretion, which costs shall be eertilied to and foi'iii piirt uf

the judgment of the Ourt below; and upon receijii >i i],,,

order, direction and cerliiicate, the Court below shall pr' t li

in accordance therewith. It. S. O. 1887, c. 47. s. ."»-. pari

;

5S V. c. i:S, 8. 44 (0) ; 03 V. c. 17, s. 1*2; 4 Ed. vii. c. 10. ^. 1.*..

(2l The Divisional Court shall he deemed to be seised i>f ili'

appeal If and when the Judge ha^s, pursuant to section .Vt. (tin

iicd to the pleadings and other papers and the same hav.> ln.n

filed in the High Court. 4 Ed. vii. e. HI, .s. 14.

(;j) A Divisional Court may. subject to ruhw of Court. i\t.i|.|

the time for setting down the appeal, or for giving noiiif rf

setting (town or for doing any act or taking any proc<'eiliiij> j;i

or in relation to the appeal, and may if the certificate is irjMiui-

plete or incorrect, direct the same to be amended, or to h-' -*-m

back to the Judge for amendment, as to the Division;il I'mii

may seem just. 4 Kd. vii. c. 10, s. 14.

The month begins to run from the day on which Ihe order ur jud'i-

ment appeale<l from wa.s pronounceil. but if not delivered in •'[•".i

Court it is not to be considered to he rieiivered until the parti-s -aT'-

notified of it; Fairken v. Siniifzir. IW Ont. !•:>« ; but the appelhint i-

not obliged to wait the expiration of a month from the judgiii.'ui "v

order before settinc down the appeal: Li%h v. Ottntra tl- -V. Y. A''/.. :;i

Ont. .".117; ,S>uitb v. Iiapti.-<t ('hurrh. 1 O. l>, U. 105.

As to setting down appciils from iiistriit C"urls, see H. ^
"

lOy, s. D (Ml : Voutt/i V. Wiartoii Itrrt Suyiir f'o., 'AM C. L. J. 7'^*-.
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,»»._,!) In npreals iron. County Court., the
f'^^-^'iS, -oi.

,nt ons order, and other papers to he cerl.hed to « „„„

::;• : om'r'of the lUKh Court under .ectton .1 W o£ the,„U...

Act respecting County Courts, shall .nelude;

(,, x„w it. S. I). 0. TiK, s. :..•).

1,1 1 The lorigimu pieiulings

;

,j) Notices of tuo.ion. and orders altecfng M"-'t.ons

raised 1)V the appeal

;

,„ The 1ud,mcnr or orders appealed from and the

written opinion or decision ot the .ludge.

al.„ ivhore a trial has heen had

ul) The Judges notes, or «l.ere the evulenee 1ms been

"" '

lilnl a stenograpl,er, his notes, oltho ev,aon«,

and of any objections and except.ous thereto

and of the rejection ot auy evidence, and of Uie

Judge's charge,

(f) The exhibits put in at the trial,

ro, The said pa,.ers shall be fastened together and trans-

n,iu!,Hlrthe cint'ral Office and the san.e shall e returt.ed

to the County Court «hen the appeal is disposed ot.

Ci, It slmll not be necessary to certify or transmit the

ov n o he objections or exceptions thereto, .here the

al is from a judgment or decision upon the l^ead ng»

Tupon a motion no, founded upon the evidence, bee Kule,

1 ,Tan.. \m\. 1180 (S3.-|).

Where the .UH'oa' is b.ouslit under s. X. i.» to tW l.:M.ors n, le

""';';"r rSirSction ,„ an appeal .>,. .>. .u..e ,,a, no,

eMn-«r„ hi lli« certhicate lh,u ,he ,,rr«-ee,hnss mo " "i -'1 '"'I"

E;-r.';s:;i73S £ 'Sir*,;: -

, HIP'S that the ti>rmnl judjriiw'iit ^''!'" '" '>^"""'- ^'" ''

794. Subject to the ueM following Rule, any J,.dges,ajinjH;o.

of the County Court appealed from, may. ui^on ^i;!''''''
;™;:;.i;',;,"

to him star proceedings in the action to enable the appeal
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RultTSS to be brought upon such terms and for such time a- may

seem just. Rules of 1 Jan., I89t>, 1489 (830).

See also Rule T'J", and Cotton v. Corby, 5 V. C. L. .1. 07.

Settinn 795. The appeal shall be set clow-n to lie heard at Into-t

2 clear clays before the first sittings of a Divi^-ional Com-r,

which rommenees after the expiration of 3(i days from ihe

decision complained of. and. where the motion or Eipi)eal

is founded upon the evidence at or before the time of seitniir

down, the appellant shall deliver to the proper otfuur ,'

copies of the ('\idence certified as correct for the use of i!ie

Jtidges. Rule- of 1 Jan., ISHG, 14S0 (83:), amendcJ.

Tiikrn from App. (>. 41.

It. S. O. c. ."."), s. ,'T. is similiir. hur nnmes "one momli " iusivaJ of

"30 days." It is presumed that tlie provision of tliis /.'u/c x ill

prevail over tin- Statute, ns the fittic \va8 passed to vary tlic Stirnti\

TtS V. c, 18, s. 44 («), upon which sec. 57 of U. S. O. '-. "'. w;n

based, and tlie Uev Stal. is lu/t to be considered as ji new h\\\ d, i V.

c. 3, s. !H, but !is a consolidation of the former Act which lix-a lin'

time subject to Hules of Court. The month runs from the daii' nf

the delivery of the judicial decisiou. oral or written, and the •vd'-t

or juQgnient founded on it nuist h« rpfcrred to that date: Fu"/.* * v.

Sicaijzie. ;U Ont. 'J"»li. If the decision is not piven in open ro'ii*. it

cannot be said to be pronounced until the pai*ii"S an' no;ili"d of i: /^.

Sunday is not reckoned in thi' ihirty days wht'u it is th>- fii-; -liy.

Co'iprr V. Hu'it). 3 <". L. '1'. H'S (.scd qtKrn) : nor wlnir ii ~- ih-'

la^t day: sre Rule 34r».

The appeal must be set down for a Divisional Court, which b' iin\<

ils sittin:;s not later than 30 day.s from the decision, but may I"' - t

down for an earlier sittinsrs : Lcc/t v. Ottawa <t New York Ru- ' "•

31 (tilt. ."117. The appeal cannot be set down until the .ludge lt:is

oertiiiid the papers undt>r II. S. <). <. .">. ss. Zm. .'(i. and Rnlr 7X\:

Rerkir v. .l/c.V''i7. 31 Ont. 444. After the time limited for seiiiic

down has expirtd there was formerly no jurisdictiou ro hear ili^

appeal: lb.; but now the Divisinnal Court has jurisdiciidn to 'x iim

the time: 4 Kd. > .i. c. in. >. 14. See .Motion ."7. CJj .^iiiir'i. p. TUt.

'I'lie fact that a stay of proceedings has been praiitcd by the C.iii" y

Court .Juil^p undnr Rule 7!t4 for a time extending beyond the f>iii-

m. n'NTiit'nt of the :^ittin!IS at which the appeal should bn set ! 'vii

uiiilci- this Riitf noes not absolve the nppellaiu from the necessity nf

conirdyi'i- with llii-s Rule: I'nul v. RutlUlgv, 1(> P. K. 140 : it is piv.

unnu'd that an ext^Ilsi(m of the tinie may be obtained under U'll' '<'>'*.'<:

-ec Tinli' nil 11. in:;!); but tlic appellate Court cannot eiilier di-ni'-^

the appeal or extend the time for appealing until the pajters ar.*

actually sent up: see Cihix.r v. Mi Plmit. Ih. l."»l. and sec. .">" \-\

iiii}tni. II. 11144.

Where notice of hearing is given undtr Rtilr I'M': but the easi> i-

not set flown, it s'-oms to !m' donlitful whether Rutf 7!H> apvli—

It it does not. an application for Ihe dismis.sal of the appeal m' ':"

fuFts of an abaTi'l'^nod app'^r'l rr-^y (" mn-lr- f* th« Div-sinnal diurt '^n

the return day named in the notice of hearing: see notes to Rulr 'H^.

supi'K p, "A, and fflK,in>fll v. <iuii»,,»'. 'JS Ont. .ISO.

%=



APPEALS TO THE COUUT OF APPEAL. 1047

796. The appellant shall, at least '• day- before the ^'^-^^„g

tings at which the appeal is to be heard, serve the respondent

with notice of hearing and the reasons ot ajipeal. Rules ofi,JaHi'„°

1 Jan., 18I)G, 1489 (8-15), amended.

t>.\t('iif in' tilt' til tlotf ti>

'il. (If :uiy i'.'itL'tisir)

"iiulnnt to SLTVi

.V~ t.i

Wliere notice is not pivcu witiiin the tiiiio limi

thereof, .in niiix'al is uol illstituteil.

Tli'-re iipiicnrs to lie no provision ri'ituifiiij: tin

rensons agiiiQst the npliottl.

7»7. Where miiioe uf lifaring of the appeal lia> lii>oii>iayi

oiTcn and the aiipml has been set down to be heard, aiiil'""

notice thereof signed by one of the Registrars of the Hi^'b

( iiiirt has been given to the sherill where execntion is in

lii- hands, the execution of the judgment or order ap|ieiileil

trom shall be stayed pending tlie appeal, unless otherwise

niilered by the Divisional Court or a Judge ot the Iligli

t'mirt. or by a Judge of the Cotmty Court appealed fimii;

anil the order niav be on such terms as the Court o.- Junt'e

niiplieu to thinks" fit. Rules of 1 .Tan.. lS9i;. 1489 (838),

amended. (See .58 V. c. 13, s. 8.)

.s. ( nl-JQ Rtilc T'.W, tiiiaer which a Cimnty (^imrt Juilp' may stay

l-riiiii'ilitics to enable the appeal to be broucht.

~. Appk.m.s Til THE Court of .\im'i:.\l.

A stiiliir llissatislii'il with the jnilsmclir of rln- Iliu'li I'.^urt may.
^iilijci'i to the provisions of the .liiil. .Act. ss. 711 it vi'/., nuiirit, apjH'al

til' telroni to the Court of ,\ppeal. or. hy C"i!seiit "t all partii'S. he

niny apiieal directly to the Supreme Court of Canada: U. S. C. c. l:t'"i.

s, 'Ji; r_'i ; or. hy leave of the Siiiuenie dnirt. li" tiiiiy als.) ajip-al

'iiri'itly to that Court, where the jiiilsmeiit iir nfler to he api-enleil

fri.iii is pronounced in any aitioti. i-ause or iiialt'T. or other judicial

pri'iii'iliiis. in the nature of a suit or procei'iiiuu' in .'qiiity ; "r in

iiilier eases, \vhen the jiiditnieiit is n tiiial jiiilEineiit : Ih,. s. •_'(
I It 1

C^ss. s. C. Pr.. V.i, -it: lint to oliraiii smli leave speeial 'ireiimstaiK'es

niiist he shewn: lb.. Hcliult: v. IIVii(. I". S. C. I!. .'S'T; Hai:!; id II. -V.

.1. V. lliiK.r. Cass. Dig. ;1W^ : .sv,ii(i v. IliilUk rr,lun:hi.i T„irins

(».. Ih.. :!S1 : Jloffiitt v. r;ir .Ucit/hii'K llniil:. 11 S. C. It. 411; C.ass.

Ilie. ^t^i-: l.ini'itry v. liituwtlliit. lit.: Kylr v. Ciiitildo Coiii/i'iiii/. l."i S.

r. 1!. ISS: llMliip v. .MclJUIivraii, lb.

The //iile» reKtilatiiii: appeals frmil the Ili'iih Court to the Cnurt o:

.VrT'-'ol applv. so far as appropriate, to appeals freni tie' llraitiag''

U.lere.^: It.' llnleigh. 18 P. U. 7a.

79S. .\n appeal to the Cntirt of .\ppeal ahtiU be a step i

in the cause or matter in which the judgment or nrder com-,

plained of was given, and sIkiII lip upon a case to 'le stated','



iM 1048

Role 799.

I

COXSOLIUATEU ItULES.

by the parties, or in the event of digerence, to he eettlol
by tlie Court appealed from, or a Judge thereof, and .uiii

case shall set forth llie jud^jnient, order or decision mii,.
plaiucd of. and so much of the i)leadings, evidence and oiiiLr
documents .-u may Ije necessary to raise the ([Uestion for I'lic

decision of the Court of Apjieal. .Yfic. ^'ra Con. Kule M:i
and Eules of 1 January, HSIHi. 1488 (813).

Till, foi-imil jimjtmcm a« drawn ui) must !»; iiuhuM In tlic ui,,..aiDook. iliat hs Uio subject of lbi. appral. and not the rea«.«i~ i,

wluctl It IS founded: Tlu,m,imn v. Itolinf^oi,, Hi ()„t. .\,,p at ,, U4'
Oocnnifnts nr)t pro

or mado j.ait of die

or )>rodu(^i at the trial cannot be reliwi .

in npiH'al : Lmiiiu v. J/o)»o«, II] s.

the burofi. of proctiniij; from "the Court ai.|iealej fr.,„
.linljle ther.'c.l. an appointment to «.-t!le ilu. appeal 1,00k i-
ilppellailt. ll.uliEll the respondent lialv uoiler Hiili, Sill (Til 1

Ihe^mattiT If he eh,«,se.
: Oo(»,„„ v. .\lM,ig,„i Cnlrul It. Co.,

See also liulr ,S00 and notes.

Conitneiice.
Bjpra 01

ai>fi-al.

Notice of

appeal.

.''**—<1) The appetil shall be coiiuiionced by a noliiv 01

intention to appeal tucording to Form \o. US.

(i) The notice shall he filed in the office in which t!ie li"-
ceedings were conimepced. and .shall ho served upon liie

parties affected by the appeal within one month titter the
date of the .iudgment, order or decision complaineil ..r. .,i-

w.thin such further time as the Court of Appeal or a .Iii.l-o

thereof nitiy allow. Xeu: See .58 V. c. 12, s. 18 (1).

The date of a judgment or order is the day on which it wa« |,rn-
nouticeil: see Kulc liLII

: but see 11 ,1 /(,„, v. Iliitk, 7 O. L. It. .ML'.

\acation is not to lie reckoned in the unintU : Itulc 332 (ei.

The notice, form (IS (II. >(i I,, rom.s. .n„. i,.-,.-,,. is „n,it.|,,| i, ,i,„
I ..I. I o.trt. but It IS also the •commencement'" of the aiipeil ,,„
iill -.,l,.,,|i„mt proci-tdifffi should be entitle-J in the (Vain of .\,'i,.:d.

notice under I;, s 11

it;. Vtiven :

llUl.

see Sill III.

»
W!

l-o:Keil,v the appeal was not initiated b\
1SS7. c. 44. s. 71. nor until secarity was :

11 1*. It. (it Ihiiifjriiii V. H'llitaiic. it I'. R.

Ihe retainer of a solicitor continues after judgment, so as to laike
servt,,. ,,1 not!,., of appeal on him ttiKxl service on the client itioil
the client takes proper steps to inform his opiionent that he Has «ttadrawn his authority: Ilu l„ r,jl,i i. llicl;. o" ',. 11. :|.-,i.

,t
The notice of appeal must be a formal 11c , .e mere coramunieii.

tlon. verbal or otherwise, by an unsuccesstu ,.arty to his opponcit
of his intention to appeal is not sufficient notice of appeal /« .»' ' " I-"' <'ii- I'. 4111: I/,' .Vcc CuHa,, Co.. 12 CI, ], 4-,i

U fifaoa. W. N. ISkKJ. Krj.

Bli.ll, ,( v..

see A, rrt- 11
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Sorviie of the notire i» now to be upou all liuiti.^ • offfcu-J by tho Rule 7M.

.„^n
'

;t would, therelore. seem to be neie»»u,..v tor a uei.-Ua

m

'

inc to serve any iifJ. f.nnlunt or third party uganist whom he

'Crell''o«.a°^ probably all asaiust whom the plaiutiff. iu ease

e apical
"

.,;cee«,ful, cau claha aoy relief different fro.u -hat

wbieh the judgirent already gives himi «.e torinei- y f'e'J >"'.;.:.,'.

o'vpp. (!!»(). not followed in Jol,Ml,m v. •'•<""".
,1' 1- "; --

k" «i/iL, 4:; Ch. LI. ;i.'.l : see »l»o Ituln Sll and Slo ano notes.

I'he service of notiee a.s re.p.ired by the Statute is not a ccnditio.. N.ii,^ ..,

,,„eeient to the jurisdi.tiun of the Court ,.;
hear 'l"' ''I';"'''!' ,»','' .S'.i:,'

iiav be waived by the respondent; see };,rl: (late l,:,n I o. v. to..(.v,„^„„

1,. i;. o c. P. (134. i.,;,,,^;.

Where a notice of appeal has been eiven contrary to at. nn,lertakin|;

„„l lo appeal, the notice may l)e set aside on a ne.ti.m lo the iii„n

Court : IXiiKvan v. Ualilani; 14 1'. K. Kill.

"Partie. Affected by the Appeal."— Whore a plaintiff appeals

third parties are apparently. oiMl.r the .^orrc'spondnn: -"Bl.sh UilJ"-

,K,t direetlv ailcxted by the appeal : Itc .V.i. ....... 4- .^ h. U. ..-1.

hat ilitare whether they are not " affeeied Ijy the appe^ll. wiilnii ine

rLi ItL 7UU: i-eie„„rciHcr v. fo.«/e. IS I'. U. fa: bn. s,.e

(/,S«(li™» v. l.uU, 1L' P. It. .-.oU.

"Within »uch Further Time."

Tlie lansuose of this Ki,(c is very similar to lliat of Con. Stat

1- C e 1" s "u under which it was held that the mere statement

„i' an uneVplaineii mersiirlit on the ]iart of a solicitor, was an ni-

aliicient ground tor extending the time for giving notice of appeal,

•liongh it might be otherwise it an important queBtion of law were

involved, as to which there was a conliict between tlic Courts
:

(.onioii

V. (ireot lleXcni Ull., H 1'. li. 30(1.

1 iioe- the present practice relief will be granted against a slip in

imutice. such as a failure to give notice of appeal, wherever the

•cstiee of the ease reonires it. an.l no injury has resulted to the

mnosite parte which cannot be compen.sated tor by costs; and. in

oMisiderhig what justice re<iuires. regard is to be had to the Imim fidei

of the applicant, and whether or not his proposed appeal app<'ars to

,,e t-roundlesa or frivolous: Bo»« v. Iluhritmn. 7 O. I,. It. 4IV+; Ka<i

r. I'ort Arthur. 7 I). 1.. U. 7:17.

Liefo^c applying tor an extension ot time, the solicitor ropiiniig the Xoii.ii-,

time shoulo apply for it to the opposite solicitor, who should in every"';"

nn.per case grant it: Uo,li„e v. Uowc. 1 O. 1,. It. -JUS. W here the ,„.

,

.'.i.l.osite party unreasonalilv refused to consent to extend the tiiiicafu.

an order extending the lime was made without costs: CoJinc v. "»-

llr.irc. 1 o. h. U. L1W; and see McCiiirc v. Corry, lli. SOU. where the

(lists of the application were made costs on the appeal.

Where the notice was served on the last day afler office hours, the

notice was allowed, but the Court doubted whether the sectiou_ re-

(lairing notice aiiplii<il in that particular case: «os,i .. Ilirkrn •
I.

K 3'HI- and where notice had been served m due time on the re-

spondent, but. thr.iiiirh the negligence of a clerk of the appellants-

solii-itor. notice had not been served on the Itegistrar of the Court

.ippeaied from Iwhieh was then necessary), notice was allowed to be

served on pavment of costs; lie l.a,r>. 11 P. R. 7-.>; and see ffc ' ro.fti/

lllinns v Burn :i4 Oh. D. (ilH ; and where notir-e had been given, but

111- appeal was nor set down in time, but security had been given

fiT a large part of the debt and costs, leave to prosecute the appeal

.-(1 to
ive.l
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SnlM was (tivpii on terras: ti'Ivry v. The World, 17 I*. It. 543; see also
800, BOl. Thun-moH v. Tharcsaon. 18 I*. K. 414; hut wh<Te notliiiig was rimio

within tli(' time, and no sufficipnt siwcial circumstancPs were slicttn,

leave was refuseu ; Miller v. tiruwii, M I*. R. J4L'. In England a (l.!;iy

of three days beyond the prescribed time in delivering notice to u'^y

officer lias iieen held fatal to the rieht of appeal : Ex parte Lan'h, 4.'

L. T. Oyjt, and see l-Jx parte Lyon, \b. 7*iS ; Re lilytK tt Young, l.\ f\,

D. -ilti; and Wrirjht v. Leys, 10 i'. U. HM.

See also the cases relatinc to apiiiicntinns I'oi

notes to Jtule '>i'>''i.

leave to npli-al

flittin(['4 >l
whirh t" Ite

MOO. Tlie appeal shall be set down to be heard foi-, at

latest, the fir^r. ilay of the firi^t sittings of the Court of Apiwul.

which coiiinienii's after the expiration of ''» week.-; from rln.-

date of the juilgnient, order or decision complained of, unk'-

otherwise ordered by the Court of Appeal or a judge tlien'ni.

Sep. Rules 1 Janua'ry, ISiJC. 184: (804).

l-'or the sittings of the Court of .Vppeal. see Rules SJ5 and 9ti.

The date of the judgment, etc.. is th? date of pruiinimcinij ii -..•

Rule t>LU

lifff" '

w.

"ISr" 801 —(1) At the time of serving tlw notice of intention

':i-f. to appc.i!, or witliin 4 days tiiere'iftor, or within such I'urriicr

time as the Court of Appeal or a Judge tiiereof may alLtw.

file appellant shall serve the respondent with ii draft of I'le

appeal case or hook a.i proposed by the appellant, together

with his reasons of appeal. Srf Utiles 1 Jan., 189i;, 1 iSS

(814).

Draft- what (2) Siuli draft shall consist of the documents or cojne-
ocoM.iiri.

|]jgj.g^jj' wj^ic]^ fjie appellant propose:* slinll constitute ilio

appeal ))0ok, or a lii^t or statement of such of said docuni'MiH

as arc proposed tq be .«et out in the appeal book in full.

and copies of the portions proposed to l>e used of sucli dnou-

menls as are not proposed to lie set out in full.

(n) The respondent shall retuni the draft appeal '•'''••k

within -i days, with his modifications or suggestions, and in

the event of tlifTorenre. either party may give v clear day-"

notice of an application ro the Court or a Judge to serih'

the ca^e. The re-ponnent jiall servo his reasons agaiii-r

ap])eal within (I days after -ervico of tho draft appeal book-

Xctc.

Tlie " r'viifindent '* wi!!, if i« pr''^'.imr.l. Ha ,-.-.,, .;trii'^-i to m--(in -.}:]

personR who are " nftVcted by the npi»enl," and who must therofni''
ho served with the notices provided for by Ruleit 799 and 811.

To lie

rtsjioniU'iii,
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ri„, I'ourt. ur Judge, to settle tbe co»e in lUe event nf ilie i.iirties Kula Ml.

jlU,.,.i„U, ia the Ciiurt aiipe.ili'il from, or n Jndge thenu.t; see Itiih

Where the parties cannot niiree n» to the form of the inse the iluty

™„ on tlie appellant lo "l.tain an appointment ff.in tile ( oun

Imealea from, or a .Indge thereof, to settle it; ollhouBh nniler ».-s.

CI' "f thi» Hull: the r."«pondent uia.v appl.v tlieretur If so .li«po»eil.

o'olmiiti v, Xlichiaaa Ccntl. «».. 1 O. L. R. 830.

n,., case should only contnhi so much ot the pr iceediim-. :.» is

,„,essarv io raise the questions involved in the appeal. In ( -irsor.,

TZli«:-,l /"«. ''0., 4 tint. Apr., nt p. illU'. Hurton. .I.A.. m remarlt.

„;.. anon the nn.iecessar.v lenirth of the case, said: " It appears to us

',' lu. a very srave abuse and violation of the liules we have maoe

m the suhiect. ami we do not intend to impose upon tile Itee.sirar

,l„. n.k which tlie appellants have cast upon us ol wadnii; thiouRn

,i 'irnss of matter for the purpose of discoverinc whether sonie

, n],m of il n.av pn.pcrlv he apoliial.le to this appeal, hut we dis-

,]]„» the whole 'of the appeal hooks in the taxation. It a similar

',,-.. shotild occur at-ain after this warnini: it will he our •lut.v

.„imis|v to consider ^lielli.^v il is n..l siil'.icieiit reason for f'lnsniB

,lu. whole costs of the appeal": see also /iii/cc v. L««lrl, _1 Ont.

.\pp. ll«l.

If the notes of the evidence taken have heen lost, the Court of

\mieal mav allow the evidence to he taken over asain: I.x iinrtr

'l'i''h. Ur nmhur». Ill (Ml. l'. 4111: ol I,. .1. Chy. 4i^.

\ new point mav not he allowed to he raised in llie Court of R»i-iM^»

Xnti.al. where, if raised, it might have lieen met by evidence: lb.;i
^|

'll„„,l,n,-l: V. .l»,(re;i«» C. I. Corp.. ISICI. A. C. IVX: ;!r.oc» v. ini«.

i; 1' i;;- V.irfii. v. <:,;nt \r„tli,ni ll!l.. 1« f- H. ITU: see also Mtllnr

V ileT«,fiiirt -II lint. 1117: rv,/i».c(,Vii( F, /«.«. C'). v. /inraiios*.

ISO" \ (' 47:1: 117 I- T. ."'IS: and the Court will not decide such

li.Vini ia'fiivour ot the party takins it. unless it is satislied that it has

all -he facts before it. and that no satisfactory answer to it cailii

have been given: ';-.i,i.oinia v. CKj/ of Corinth. 1.5 App. Cas. .-?,.

amiroved hv P. C. Ktrunnrritue v. fcr.Iin<iii(l»». V.«'2. A^J- 4"..:

Ml I,. T. 301): .IrcfinmiofiJi v. .4rc/i(imlKiaI/, lOO'J. A. C. r>.;>: 8. L.

i: 4114.

Where certain issues were not raise.1 on the pleadin:ts. but at the

trial had In-en treated as If raised, the objection that they were not

plfa.led was not allowed to he taken in the Court ot Appeal, because

It taken at the trial an amendment would have been allowed: Acaioin

V. Muri.hy. S I-. K. Ir. 2S5.

V point ot law not taken at the trial n.ay be raised for the first

time on appeal : see MoKch-rii y. Le Roi M-iviiiQ Co.. 32 S. C. K.

mil: provided that the aiipellate Court is satislieil thiit it has heloie

It all the facts bearing on the new contention as completely as if it

had heen raised at the trial : litnnifirairtc v. Frrdiiiilii'li'x. H'ol*.

A. c. 41.": S(l r,. T. lia); .4;Y7i.iin6oii!( v. .Irchamhaull,^ Iflfl'J. A. C.

.".7."; .S7 L. T. 4114: and see the Qurrn v. Poirii r. 311 S. C. U. 3f;.

Wi.ere an aiii"'i!nnt siier.e.ls iinon a poier not adjudicated upon in

the Court below li.. may not he alhovvl his ,.051.-: (hnhlonl v. .Irffrriin.

411 L. T. !"«: Piiijr V. liwtie. 7 Ont. App, 1 ; r«ii I Wsir v. lhiol>"'ii.

lIDiit, App. 311": Co'//»rr v. tv,..,,.r. ."11 I,. '". 1. Sec also p. KUn.

In the I'rivy Council an appellant is not allowed to take a point

not taken in the t.'onrt helrov: Coritorilti")i nf AiJclaide v. U7iitc. ">
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BttlM
MS-SOft.

ApfKUl
hook>t,

wh4ii to lit

]>ritit('il.

What may
he pririteil.

L, T. a; liniiittrivk v. .luntrulian V. I. i'nrii., nupra; Von»*:cticut /'.

Im. Vo. V. KtuiiiiHffii, iwrj, A. (.'. 47: t : i.r to raise (iiifstiuiis 1.

1

rnised in tlK* *'(»iiri belinv either on tlit- pleiitlingn t»r evidence: dr-ii
V. Manitoba a- A. ir. let,., l»i»T. A. L'. J.M ; but H«e J/<;Ac/tJt*j/ v. /..

lioi Mining Co.. harunnrutttc v. I'rrdiiianJiu. and Arcfiatulinull .,

Archatiibault, nupra.

HOfi,—(1) t;Tiless utbtTwiM- onlerod l>y the Court of Ajij^ai

or a Judge Ilieroof as hert-dfter provided, the appenl IjomI -

]ieud not lie printed in the following t'ii>es:

(a) Ajijieuls imder sub-ehiuses (if). [l>)' (<0- f^)- '/l- ' '

Co, ((), (;). {kh (n), and (y), of section r.O (:;; of the .) :-

ioatiirc Aet, as amended by the Act 4 Ed. vii. eap. n..

entitled "An Act In amend the JuiUrafure Act."

(6) Apjieuls under suh-t'Iausc?; (e) and (/') of -CLiioii j;

(1) of tlie -Iiidienture Aet as amended by tlie aforesaid A i.

(2) In cases of appeal under sub-clause (c} of the afore-iii!

section oO {'>), only so niucii of the evidence and exhibll'

sliall he printed u^ pertain to the questions involved in ili''

apjH'al : and. in llic event of difference l»el\veen the pariir- a-

to what tlio hook should contain, the same shall be seulid '

\

the trial Judges, or one of them, on application, of wiiirh .'

clear days' notice shaM be given to the opposite party. Uu\>-

1265, 20 June, 1!»0-J ; Out. Gaz., 25 Jiuie, 1904.

Subject to this Rufr and Huh- 8<«. appt'iil Imokw nm-^i It. priiunl
see see. ~t>b of tbe Jud. Act. auiira. p. 1;1S.

fl08. The Court of A})j)eal nr a Judge thereof may (Hil-T

the appeal book in any of the eases specified in lliib- snj i ] i

or any of the documents or proceedings or otlior piijtrff

therein to be printed; and may under special circunistanns

dispense with printing in a case in which printing wuuM
otiierwise be necessary. Kule 1205. 18 June, 1904.

1. 1 tlif fUxcs mciuioiicri in wln.h ihi- iiintinj: of ni>i>t'iil luniks is n. i

coiupul.sory. it \t< prolnililc tliat. except wliere, for the convenieiitn' »i

tlif ronrt of Appeal, caries ought to tH> printed. liic ('ourt will v.uu -a-

ii rule, finer- that course upon an unwiliiui: ap|i>llant, nt liie in:-;;.iii

(if a responiient, upon a motion undiT iht;; linlv: s>f 'i'xt',-! \.

Diimiiiion Cnnntruction Co.. 18 P. R. HJ. If tin- r(wpond<'iit desin- i^

have tlie iippeal cjise printed, lie may hnvf it done at his uwn '.\

pense: jmd tiie nppiilmit may Ite imr (}n tcniLs in the 'vem "i ;

further nppeal liy him. upon which ii printed cn-e will t
- n<'e'--,irv,

s\s 10 the nse of the liooks printed hy respondent: lb.

So4.—(1) The reasons for and against the appeal sh.nl!

contain a statement of the points of law" intended to be arErui^d.

and the authorities relied upon. Enles 1 January. \>W.

14S8 (Sir).
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•OB. M<.,•>. If tl.e appeal i» from a pa.t only of the judKmuut.RulJJ

,l,!.',L.on. of appeal shall .l«c.f.v .ho part, Kulc. I Jauu-

arv. 1890, H»S C^"")-

,3i If the respondent neglects to serve reasons against

,1,'. appeal, the Court n.ay hear the appeal ex pari, and give

juili-'inent thereon.

,,) \ respondent who has n.ade default in si-rvicf ot

„, "ason. agamst appeal nmy apply to the Court of Appea

cir a dudge thereof for leave to ^rve h.s reasons.^ atid eave

mav be given on sudi terms as may seem just, bee l.ulc=

January, 189«, M88 («15- «!'')

S.i. also Kale »<l,'>.

»0».-(l) The reasons of appeal and reasons against a,,,,.,
_

appeal shall form part of the appeal book, and tlie book„,,,ui,,

.haJl contain the names and the written opinions of the,,,.,,...

Judges appealed from, hut it such opinions have appeared

in the otlieial reports, a reference thereto shall be sullicent.

See Rules 1 Jannary, 189C., U88 (819).

(') The copies of uviilence to lie contained in tlie appeal ;;"E,:'

1,00k. where not printed, may he proiure.l from the steiio-

.rrapher. or mav he made hy the appellant s s.dicitor; hut

",! made by the appellant's solicitor, no greater sum shall

l„. allowed therefor than w,mld be i.ayable and allowed it

the copies were furnished liy the stenographer, bee liide»

1 January. 189(i. 1 188 (818).

Si'i' UliU V-r^ iiiul m.ti's.

80«.—(1) Where the apjical book or any matter is f;;',™;,
:;'

printed, the same shall be primed on paper of good ,iuality,;>,.i.-i

„n one side of the paper only, and in deiny-.|uarto forni

with small pica tvpe leaded; and tlie size of the books shall

be 11 inches in length, and 8/, inches in width. Rules ot

1 January, 189(i, 1488 (851).

(,') The Registrar shall not file ]iriiited appeal books or

printed matter for use on the .appeal without the leave of a

Judge, if this Rule has not lieen complied with. Rides ot

1 January. 18!"!. M88 i^'i-i).
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ii

EoitMe. (Z) U the pit-as hm not hveix cufulaily corrL-i.lfii,

Court may disallow the ousts of prhitiiig. or may tk^ i

to hear llie a])iH.'ul, and iii;ike such order a= to postpoufiii

and payment of eottisj as may seem ju:.t. Hulus of 1 .(it;

ary, I.VJC, 1 l.st> {S-i3).

Til*.' ti.li.Mviiii; (iii.«;Li(.ii>< iv-iwftiin; tile priiniiitf uf npi'i-'nl I.,
fonii.Tl,v i^HUvti by tlu.- i 't.ini oi AM»al bt'lote uft* V. e. i;J, s. ^ i

liy wliK.-h i»iiiiiiiij; of Ito.ikr. I«>caiin! im Imig.-i- ii.'.rw,iir\ . an ,

aguiii tu Ix- ruliowt'd. hiivuitf loeu re-itwU'-d uii Sib Utt., liH4.

The Kt'gistrur, Lwlore retciviiig un.v uiipcnl book, Ih to »•* tlm
following i-ft|uireuii-iH» huw bvvii obMivcti:

1. I'uper: bo<mI quiiliiy, imutcd on one side oiilv. (Tlif l"...l, s' ,,

hiiv* tlu' iHiuifU lK^n 1 I lie /./( hauii HidL't.

-•. I'urm: (h-my 4Uun»). ll X Sl^j iiifljch.

U. Tjj»e: pica k-udou or small pica Kaded. tl'lt-u li'adfd pri't'i-rr.

4, Mnrjjiiial uuiiiLifriiig uE i.-\i.'iv (.nth lim.- of *avU i.a-'.' in,'
Hulc WJy 1

.

1 f V
-

The uijuiberiiiB of the lines is nut to run on ihroufc'li Uh- i^.iok, I

ilie litiiv of each page are to Ih' nmiilwrea sepnratelv. . j lu •

.'io. 40 (unci see Rule »IH>>.

."i. Indt'x of principal umtter-s.

The index is to shew in detail

(a I Knch plr^adinp. rule, order, oi- entry, wiili lis dat>'.

(6t lOach witness by name.

(C» Kucli oxiiibit or oiher darimK-nt. v.iih its descriptiim a;iil d.n

Thf ind.x is be at the beginning of l)ie book, and is no' to
arrani:('d :il!ih!il..'ti.ally. but in the order in which the matters a
printed in the bonk.

Tiie Iti'gisirar i« also to see that the title pap' contains a oin
stiiii-nient uf thi> r.mrr or Judge whose judgment is appealed fvn
Aii iii-ppjil liMij. a single .hidjrc is to be stated to be an nppf^I i..

tilt' .hni;;". siviiis iiis name.

TV apiHii! \->:-\i i- In .-oiitain ll:,- -ha.. ,,f tli.- lifsl prwrceijin- -i

thf date of liie lilii.,- of the sev.Tnl i.l.'adins- nt thr- aitiniimcnM
ot the copy therenf.

'''"' I"-"vi-iMii ns I.. prinh..l k-. wiiirh n.,|i,i,vs tin- n-adllLL' iu,):i
to bf on the /(// hand side, appli.'.s also to typinvritten appeal h'-'u
'""1 ' 'I'ie.s of e\iden'T. or ('xaminations. wliifh fovm p^iri of i

.!i.->'. and the Itegistrar h:w br.'n dir.'ctrd lu- ih.. C.un i,, r--f.!--..

iiM-.-iit any l).t<.ks where Ih .•> rnU- has not lu'cn ioniidii'd w i'li.

Where no wriiten jtid;:minr has U..'n .iiiv-r, b;. ili.' ('•mr. n^ .I;i :

iiplifal.-fl fnan. a staieni'^nt of iln' irrounds assiirM-n f'T ih.' iii'k'u,
should l)f> niitained froin tb" reimrnT. or frrim ih,. not..^ , r .n ~

and slimild be in^ierted in th.- Jipir-'iil bonk: JUachUu v f\>,,nu
(ini. App. r.iK-;.

Do:

I': as.' ii; appeal; Lioimh v. V"/.i'wr. in
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,u H.,Ur V. M^rtu,.. 'l C. L. T. a4u, llurlu... J.A., .u.J. - I lliluk «^.

diuic- ultosether.

S«7 The appeal book when uol priutud »hall Ijl' legibly
!;°';»,»;„.,k

,vpc-»riiuu, in worcl» at leugth, m the loi'ui iu wiud. copie. »;.;»;;'

o'l -vidence are lurui.-liud bj sltuographers lor u.-e m Uie

lligh Court. 6ec Lou. iiule MS; Uule= 1 Jauuarj, IS'JO,

Hss ^S1») b.

MOM The nnpellant, if costs are awarded to liini, shall,,*,';™;';,;;;

»hon I'.c appeal book has uot l.eou printed, bo entitled to a;;;«;i'i;,;;',

sun, uot e.xceediug 30 cents per folio lor .me copy ot tl.o-MT :

appeal book, for the niakins; ot all eopie, of nece,.-ary uial-

tcr. otber than evidence, included in the appeal books

dflneicil. -Vtlc.

MOV The appeal books whetlier type-written or printed i,';;";,-''

hall have the pages numbered consocul ively and eveiy ;;;;;;.'-

leutb line of each page shall Im numbered in the n.argn,. .-

The numbering shall be from ibe lop of the page and not

from the beginning of ibe book. .<« llulei 1 January, IsOO,

1488 (8-a).

MIO -11) Where the appeal book or any matter is,wi,...v

printed, the appellant shall, T clear days before the first day, k.,

\,i the sittings al which the appeal is to be heard, deUvor to

,1,0 K-pondent 2 printed „lM>eal books or copies of primed

, ,Me,- „„d shall, at or before the time when the appeal is

,J.|,i,red to be set down, deliver one of such copies to the

Kegi.-trar of the Court of Appeal, to be filed, and 10 copies

I,),- the ii.e of Ibe Jiidpes and ollicers of the Court, atid

al^o 311 copie- for the purjiose of being delivered in the

.v.ni of an appeal to the Supreme Court of Canada, to the

jurlv ,ip|,eiiliniT to that Court. f.O' ,i-e upon sueh appeal.

lin|.;-nn .Tanuai-y. ISOi;, HSS (S31).

lai \\1iere the appeal book is 11..1 priiiled the appellant

shall (subject to the provisions of llule ST?) servo the re-

bpuu.ienl with a cojiv whbin the liiiie lin.iie^! for service ol

notice of hearing of the appe.'il. .Vfw.
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Ul. Ul

Nnll.r'il

^ii^

,V(.|.titl

)

CilNMKl.ni.MKI' iin.Ks.

(•H. Notice or hearing of llie apptal (which nmy 1

Kciinliiif! to Konii No. (iil) shall lie given to all piuii.

utToctcil liv till- iipiK'ul, 1 dear iltt)» Iwfore the llrat diiy .

the sittingH M which the u|ii)eiil i« to bo heard. Neu: »>r

Kule» I Jununry, 18UI1, 1 INT (8U4).

f.ir Ki.riii .Nil. Htl. upe H. Ik I.. Forniit No. ItH:i.

" Pl>rtt» Aa>et«d by th« App«»l."— »pe n.ii<. to Kale T.'.i.

\u a|>p»'llaiii 'Hidht to «iTvt> iiotive <»n till imrtlmt who wili i

illT(H-Iiui l>y tdr (irdiT itf tli<> Cmirt of Al'IP^-tll ; ami if KUt'h ti.T-n ,

[lilt wcrvpil. Ill- tim.v ;ipiw'nr wiiliuiit niTvici> tiiid olitain cost* l Iti: .\.

Callii'i, ttc, ."J I'll. I». -tHI. .\ lliirii imrty wlm olitfiitiM Ifiu.^ [

iipp^ar ftt llip tritil. miil lakf mhIi jmrl iih thp |ir*'Mi(linK .ludgy ilir.o

in nilitliHl to nollff of iiti iiij|i.'ill liy the iilniiiiilt from i> juclaiii. i

(IwmJNHiin,' till' iiftioii ; lU'kt'niitceitler v. Ctttit*, If* I'- 't. 12:i.

S™ al»o nolf" to Kule 7IH).

'I'riiHti't'h wrvfd with iiotirc of (i|'i><'nl. iitwi holdinK nipri-iy n ii.iiir.

po^ititln. wittiotit mi\ iiilciitioii of tiikiiiK utiy p»rt in tin' nrctin.o,

ouk'lit not to oppMir by M'liiirnt.' roonscl on tli.' iiiipnil :
C'/HrJi

Ihaliilm. line. 1 Cli. ITS.

Mia.—(1) The Registrar shall set clown an appeal iii'o

Jelivcry to him i dear days before the sittings of the ('"Ui

at whicli the appeal is to be liearil. of sucli number of np|» i

boolis a- are niTCssary for the use of tlie .ludges who :ii

1(1 hear the appeal.

(i) If at the time when notice "f heariiif; of the a|i|»'i

shoidd lie given or wlii'ii llio appeal should be set d.iv,

copies of the steuogiapher's notes of evidence have not '"

prcpareil by him. the aiipcllant, where the appeal bonk

not lo be printed, may deliver the same to the respoic;''!

wilh the notice of hearing, or to the liegistrar on seiin

down the appeal, as the ca.se may be, without the evidcm

and shall deliver the necessary copie : of the evidence to t'

re^lKinilcnt anil tlic Hcgistrar as soon as possible thercnln

and lieforc the ;irgiiment of the appeal. Xnr. See Tiul''

1 .Taniiaiy, ISilll. 1 ISS (818).

It is the app*>llnnt's (lui,\ to set down ttu' iipppal. am! for thai iiui

pope to ;:i't thp cast' scttiid hy a .Inocp if the parties differ: (t'ltm^i

V. Multinuti (Vnlrol Uii.. 1 (I. 1.. I!. K'-H.

Wlieri' a motion was niado ti

after the jiroper time, which tin

no ^oJ;t^ of tlie npplication wi
.-, o. L. i:. 111.

conlinii all entry of an iiiipeal i.i i

respondent should have eonseiip'ii

re alloweri: .\ULn«ghtin v. l/'i.'l'''
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His. A cross appeal thall not in any circiim^tannw be »»'••"

necessary, but if u respondent intends upon the liearing toi>--«i>-

coniend'that the decision should be varied, he shall, in hi«,.->-».r)

rtasuiis against the appeal, give notice of such contention,,'^;',,"

to any party who may be affected tliorcby, and shall con-'""

cirtlj state the grounds. Tlic omission to give such notice

sholi not affect the power of the Court of ApiK>al, but may,

in the discretion of the Court, lie ground for an adjourn-

ment of the appeal, or for a spciiiil order as to costs. Rule*

of 1 ,Ianuary, 18911, 1488 (825).

Tlkm Irom .\pp. Orders (l»78l <). 1«.

A" to th»' i-oiKlmlinit clause, sw Ttir'mtn .Ittnrtion V. Christie, -i S.

C K. .Vit, where crons relief wns f\\*-n thnugh there wns no cro«s

si.l».»l nnd see Itule Hi" Cll, intra; alul ((«n(fr v. tfunlrr. ^4 W.

i 'Jl-, but see Slrphm, v. l'»ii«..»i'. l.". N. f. R. .'nil, where it was

luia i[ there u no crims aiitieni tlie jungnieul cannot tie mcidilled in

re.1»inilenl» favour; but «ee Attii-Uin. v. simpiu,, ami CliaUumf v.

lulu, infra.

Tliis Kii/e IS subHtantially (he same ns tlie Knglish tl.i*H;!i It. 870.

I'nder the lOiiglish practice, however, by which security for costs is

not rwiuired to b« Jlven by im appellant, it i« of less liuporUuce how

Iiiirli,» are brought before the Court, and [lossibiy the i,re«..nt ll«l<

my. iherefore. be more strictly construed than the orriiipoiidlng

Eng. Kuie.

.Notice by way of cross appenl will come on with the oriirinnl

aiil*nl : see Crmcv v. Xifholt, 7 I,. U. Ir. 1'17.

Notice by a resiiondent under the Knglish little to vtiry the d,',ision

of the Court was proceeoed upttn, thougb the lioint was one in which

tits oriEinal appellant had no interest: Itnliih v. Vurritk, 11 Ch. l>,

873. Hut the Court will not, under the power ctintained in this ICuh;

cntertnin a cross appt'al merely on a ituostion 'if eo«ts
:
Harris v.

.loron. 4 Ch. D. 74U.

Where a claim and counter-claim are both dismissed, mid the de-

ftadniit appeals from the judgment on the counter-claim, if the iilain-

tiff lipsires also to upi-'al from the judgment oti his claim, he must

I'titif a cross-appeal, anil cannot raise the iiuestinn by a notice nniler

itis ((oh; .ViKionol Sucirtu, tie. v. Oilb, lt««'. '1 Ch. 2WJ.

The lltth does not enable a respondent to give notice of cross tipiieal

to parties or persons who are In no way aCFeeted by the ..ficinal

appenl : llcsf/ v. Hllimii, 14 l". It. 317 ; ./o/is.ton v. Pclro/io. 17 P. K.

'Sfl; Re laeauder, Kl <'li. I>. ^70,

.\ resjiondent iiuestitmiiig tlie judgment under this Hule is so far

in the same position as an apliellant, that onythini; which wool,
I

li,>

at! aii»w..r t,i an iudependent appenl by him will Is- an answer to

his ctdss apjieal : Ke Cftorifs Stark Co.. l.'i f . U. 4,"il ; but prc,e..edings

taken under this Itulc are only a tniiiich of the main iiiiiteal, iind tall

wifi til," hitter if it be discontinued, or dismissed for want *>f iirostKiu-

tiou: l'ickrri«g v. Toronto «!/. Co.. 1(( I'. K. 144: but si-e 7Vtc

IS"ti'ii,ii, 1" !'• "• I**, where it was It. .Id that wli.te iitt,.f n ,ici.,s

until.' .'iven. the appellant discontinues or abandons, the resi„'ndeiit'.s

lion.',' is t.i l». It. 'Ill, '.1 lis ,1 rrnss iiii|»';tl. bill lie- iil'i"lliint tliiiy brill?
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forward riic imiiler o! lii» npiical by »uy o£ objpctiou to lli,. ci,,,

appeal.

A respondent uiuy serve uolice under this Rule on a co-rcap.iKl.'nt

clulmiDB a variation in his favour of the judgment appealid li..i:i:

I'x I) 1-atliic. 11 Cb. I). 'KiU; Uarriton v. tanmall, clc. IS Cli. Li.

i-M- but apparently, not in respect to a question in which ibr ui,

pollaut i" not inliTi'sted; an iudopend.lit appeal in such case iicjiiW

seeni to be necessary : Jolimlon v. i'elrolio, 17 P. K. 3a2, not f..ll(nv

iiif / rctd V. Orr, II Om. App. tilK).

Uut where judgment was rt<.-overe<l against a township corpoiai,,,,,,

and a contractor, restraining thi^ni from constructing a ilia.n. ,.iu

omering them to pay the costs of the action, but diroctme ilic ;i.«;i

"hip to indemnify the contractor as to such costs, and tlic io\, n- ;.

"alone appealed, making the contractor a respondent, whidi iii,im,1

was allowed; it was held that as no case for relief was made asmi-i

the contractor, eicept through the township, and the case iiiiuns

against the township, the action should be dismissed as agan.M l,„;l,

cetendants. and that the contractor was entitled to his cosis.n^ :,r i.,i,.

but not of the appeal: Ckalhncr v. Luho, 1 O. L. K. loU. .,l.; „. :-.

C. It. 5U5.

In Alty.-Um. V. »'i;ap»o,i, 11)01, 2 Ch. OTl, actrag under l.nf. 11.

!<IJS lo. OS, r. 4), corresponding to Con. llule Sli. a judfiii, i.i »;is

viried in favour of a respondenl. whire the appeal was being iillmved

on other points, although there was no cross-appeal.

Where a respondent sought to vary the order appealed fioui, leave

to enforce the order pending the appeal without prejudice to his

cross appeal was refused : Re Htark, lo P. B. 451.

Cotti.—Where respondenta gave notice of intention to have ilie

i,.dgment varied. :i.id both appeals were dismissed, the appi-Hanls

wore ordered to pay the costs, except such as were occasiouea by the

notice: '77ic Lauretta, -i 1'. I>. -:'>.

Where there were two respondents, one of whom gav.. a cm.^s

notice aOecting the other r,.s|K,ndem. the appellaul whose appea «a,

dismissed, was ordered to pay half the <osts of both the respomi, ,in

and the unsuccessful responocnt in the cross appeal was ord™.'.! to

pay halt the costs of the other respondent: Uar Vmuu

ufaeroi Rv. Co., 18 Ch. V. 334. Where, however, the costs could ,M

mvr been materially increased by the notice, no apportionm.ni was

made, Ira? a h«." sum was allowed for costs incidental to the notice:

Hobimon v. Draken, 'Si Ch. D, US.

\s to the costs oi a respondent who has given no notice of objection

under this Rule, and as to whom the judgment appealed from i.s r,-

MT.-i ,1. >.• i'!><ill»ii'T V. /.o6o. xupra.

,
H14. The stvlo of the cause in the Court below b!i;i

'lic lis.".! and retaineit in every iirnceeding in the Coiin .f

Ai.i..-m1. tlie desijniation •'.appellant" or "respondent -

ing added, e.ii..

Between A.B. (respondent.)

and Plaintiff.

CD. (appeUant.)

Defendant.

Billet of 1 .Tan.. 189G. 1188 (S27).
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.Hlff. "Where a party not served ought tit Ite no'liiie'l. tli

Court may direct servicr to be made, and uiay po^tpouu the

heiiiiii,- oi' tiie appeal ior that purpose, upon ^^uoh levms!,

a., may ?eeni just. Con. Rule 358.
|;

111 Ih- Nulmon, I'ricHt v. / H't'^'tf, 1*1 I- T. 1-lii; W. N. 1SS1», HMJ,
''

ilie <_'(nirt directed ihh'.; [inrtifs to bu !<ei'V£(i. who, if tlie judgment

v.-io revi?rspd, would -i c in iiulfiiiiiify d 'f-'iidaut. tlic def'Midnnt so

(,-iriiij,'. though the Court cinisiderod tliat Ui*? third imrties wito only

iiiilii-fctiy affected. The dcleiidimt war? ordered to pay the vyxt" of

il;i' utijoiirnment.

As ii rule a respondent will not W h*'ard by i_ounso! lu sujipoTt

L.i ilif !ir'pi-llo"t'.s case, i)ut the rule imiy be relaxt'd :
fiv Itc Mttnjiiifi

<.f
AiU-.'^bury'ii .Settled Estates, IS'.IL'. 1 Ch. Mm;.

Rulei
SlS-817.

M16. If either party neglects to appear the Court may i,,.,

iioar the other ]^arty, and give judgment or may ]^o-tpone |;;'^

the hearing upon suuh term< ii^ iiiiiy ^eem ju>i. Ccn. Kule''^'-

.S17.—(1) The Court shall have ]>ower to give any judg-J;

mini which uugiit to have heen pronounced and to make rr

»ucli further or other order n- nmy seem jii^t. nii

Vi) The Court |'^hall have power to draw inference? of

fapt, not inconsistent with the findings of tl^e jury, if any.

jinil] may. if satisfied that there are hefore the Court nil

dk' materials neces-ary for finally determining the ijUi':--

liijns in dispute, or any of them, nr for awarding any relief

>oiigiii. give judgment accordiu^^ly ; or, if of opinion that

tiioiT' are not suH'cient materials l)ofore it to eiialde it to

^ive judgment, the Court may direct the appeal to stand

I'vtT for further consideration, and .-luch issues or questions

lo lip tried or dr't<M'niined, and .-iicli accounts and inquiries

t" i"' laKcn and made, as it may think fit.

(.T) Tlie jKiwer-; afore-^aid may hi.> exeiviK-d iioiwitli-land-

inp- that l!ie appenl is only as to part of the judgmonT, order

«v ni( i-ion. and may he exercised in favour of all or any
(>f t!'!' parties, although ^ucli parties may nor have appealed.

N'-v.

i'hc powprs conforred li.v cl.iiise (Ui are similnr t,, thosp confcrr.-l
*'(i II Divisional Court by liiilc *'>]o. except that Iliai Ifulv does n<,T
I'litniii tbp words in bnicktns, Sci> notes to Ifiilr tJl">.

VU,\.iy<_- (3) is only a rciicniiiiii of what is; piovul.'.l by >.'.. .".;; nf

r*rs ..f

jri an to

itlillru-
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Cnder this Rule the Court of Appeal may vary a judgment aitiiral.'!!

from in favour of a respoudent who has not gives any notkc of . ms^^

appeal : Attomey-Qeneral v. Simpaon, UMil. 2 Oh. 071 ; 85 L. T. ;;:j,"i;

see also Challoner v. Lobo, 1 O. L. K. IITJ : :i2 S. C. K. ."•»!.'. in noi^

to Ww/e 813.

Where the Court of Appeal i« equally ciivided the judtfiiiint in

appeal i^^ affirmed, and usually with costs: Lonsf v. Hiincock. V2 ^)u\.

App. l.Vi; but the Court may tvfuse to give ctwts : Re Sfnii;:,,! ,{

Huron, 'M T'. C. Q. H. 111!: ami where, on a motion to (|uu-Ii. ilu'

Court was equally divided in opinion as to their juri?%dietion ti. ii.;ir

the app*'n!, no costs were given: Whiting v. llvvcy, 12 Ont. App, lilt.

In the Supreme Court the practice in such a case seems unii'uniily

to have been to give no costs, though the Court may give the respon-

dent coHis where it thinks that course would 1* proper: s«^'c VdWiii

v. Quebec, \) S. C. U. 185, ana Cnssel's Dig. p. flTO.

Where a decision is affirmed in consequence nl the appellati- I'.niri

being equally divided, it has been held that the npiiellnte i\mn i-

not bound by the decision, where the point involved arises in a >n\i-

sequent ciise : Re Slanstead Election, 20 H. C, It. 12; see also Cl'irh-

ion V. Aitii.-iivn,, Mi Ont. App. 2'>2; and see xuiira, pp. 1.1^-40.

As to costs in the case of a non-suit set aside, where resi)oinJ''iii-

contended that the Judge had acted ex mero motu, see llilLt ^.

UiiiiiiUon St. Ry., 1" P. K. 74. in note " ('ost»<," on p. HHtH.

Where an objection, held to be fatal, whs taken by an appeliipi; ..n

appeal, but had not been taken in the I'ourt below, the appellant \v;i>

allowed costs of the appeal, but not costs of the hearing in the i.''i\\r\

belff-v : Re O. V. S., a Debtor, 1904, 2 K. B. 161. See also Uorlon v.

Bo«*om, 18'jy, W. N. 23, 38.

«18. The decision of the Court of Appeal shall b.^

certified by the Regi^ftrar to the officer of the High Court

with whom the judgment or order appealed from \v;i-

entered, who shall thereupon cause the same to be enten'!

in the proper judgment or order book, and all sub,-:ef|iK'iii

proceedings may be taken thereupon, as if the decision nii'!

been given in the Court below. Con. Rule 830.

(a) Tpon tbo filing of the order of His Majesty, in Hi-

Privy Council, uindc upon an appeiJ to His Majesty in Coiui-

cil. nith the officer of the High Court with whom the juL^-

ment or order appciled from wa. enlAired, he shall therciipHii

causo the same to be entered in the proper book, and all -uli-

sequcnt proceedings may be taken thereupon as if tliu iN'- i-

sion had l)een given in the Court below.

(h) Wlien the Judgiuenl of the Supreme Court of Caiiiula

in appeal has been certified by the Registrar of the Cmnt m

the proper officer of the Higli Court he shall thereupon iv.wU-

I'll prnpcr and necessary onirics thereof, and nil suli-i'<|ii''!i'

pi-ocifdiiiL'"- may l.t.' taken thcreujmn as if the judgnienr IkiI
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teen given or pronounca in tte High tourt See R. S.
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Ruit n9.

fc'uWo

;:,L\;r.^f ««illcat. of the Coun oe^ Appej. - ^^der of .e

"*" '.°"k™r°"r ? •
il T^l. ?naW ««(o 818 tb, proper

'."""nf.he l™r Court ™;, without order, enter in the .ludBment

r 5 -^-" -":^-- --'"-^ ^^i-rf^;i r
i>h 'ourt must not be Altered in accordance w.th tl.e cernbeate

',he Court of Appeal, where .ucb certificate var^, the J"<lement

:; , ealei from. The inconvonience, atttadin^ -y P^'"'-^; l-^^'j™

;.l the records ot tlie Court are pointed out in I'J C. L. .1. JO., and .t

i.; i„«v forbidden by Rule 315, mprn.

Tl„ (erlilicate ot the Court of Appeal, or Supreme Court or the

^of His Maie.tv in His I'rivy Council, is entereu in the judg-

;; ut ilk «rJ«" m e, Wera.m. and a note referring thereto is mad,

„Zrg?n of the entry of the original
^t'T wWcb''?b"'o°rde or

llierehy; it should be entered in the same oflice in whitb the order or

jmlsment appealed from was entered.

The Recistrar in drawing up the certificate may introduce anj

„r„. rr and usual pro^ision though not exprsMly ordered in the judg-

eit Mvered on the appeal, and this authority extenas to the nser^

noa of directions for the restitution of money paid ... ohed.ence to a

iTverscd judgment: MoKir.daey v. Armslronj. 11 1. It- -""

When the certilicite drawn up and issued, docs not conform to the

,.I^ZZ tie Court, a motim, may be made to amend it so a. to

m-ike it conform thereto; St. .I,ihii v. Kj/liTt, J I. 1^.1- '>" ""„

S.", V irm..™,.!,. 1 1', U, -Ji^: and .ee notes preceding IMe 040,

Where a., injunction order bad been varied by the Court of Appe.

aeclric, etc., 18U5, a Ch. ;i!i».

The Supreme Court will not go boliinJ the eeruhcate as to the

result of the appeal: J(o»(). V, KtiKc, 21 h, C. K.tUi.

«ler the certificate of the Court of Appeal has issued under this

«;" the cause is no longer in the Court of Appeal, excep. as resards

a ,vLppM.at"of, fn reference to the certificate, but all subsequent pro^

riflings are to be taken in the High Court, and "-J "P!-'"'"" '°

stay ,,,-.K:e.e.lings penoing any further appeal mu^tU. made to the

lliph I'.rart: ll«rgrmH- v, «o.ra( Templart. 2 O, I.. R. l-t>-

81». Wliere tlie Kegistrar considers a notice of settling cerip.^

the certificate of the Court of Appeal to be proper, he shall -ml--

^

apiK.int a time for the ptirpose. and 3 clear di.ys notice

thereof shall he friven. Con. Ride !S31.
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Any pnrly dusntisliwl with the minutes of the certiliontf iiiit ,,
,

(o vary them; Umirnl Share iiiiii Triiat Co. v. ir<(/ri/ '-.i ii "i,"
ly^l; an<] >*e notes to Ifulea ti'^-i-fC7.

' ' ~ ' ' •

S 80 An ap;iellant may discontinue his appeal hv j,'i\;:iir

to the i-e»;ionilf.i^ .1 iiotico signed by the appellant -n- i.u

solicitor, stating that he discontinues, and tliereu) i],,.

respondent >l;all l.e entitled lo the co,ts of the appeal. ( ,1,

Kule 833.

Where .in nliiiellnnt has fiven notice of his intention to withdraw
h« apiical and lia.s ..litaini'il lespondenfs ccusmt. lie rannin v .

wards revoke it ann iiroeeed with the npiieul: ll'atson v Cacc "'i' vv
K. TliS: U r-. T. 40; DO L. J. Chy. .181 : 17 C. L. J. TOO. '

"

After lioiice ui al'nndomneut oi an appeal has l)eeu given iiu
application tor leave to restore it must be supported bv evid. 1

.'

showinc til" fvisteuce of a priinfl facie ground of appeal ; Liiioit II;,.;
V. Hidiuu [.umhcr Co.. lU P. R. 10(1.

Where the I'ourt had no jurisdiction, an appeal was quashed, wiili
costs, the t'unrt.ou the iierits seeing no reasi to differ friiiii u

-

oecision of the Court below: Tcthj) v. .\ii(, 15 I. 1;. :2n.
As to the costs on discontinuance, see liult: ii'2'J:.

As to <iuashing appeals, see sec. ,"il of the Act.

S81. If an appellant nlio has served a notice of ii|iii.,il

does not give security as hereinafter provided, in >,i-o

security is not dispensed with, or does not set the iipirul

down, he shall be deemed to have abandoned the same. nvA
the respondent shall be entitled to the costs of the ap|»;i!.

Eules of 1 Jan.. 1890. 1488 (82G).

This Hule obviates in most cases the necessity of moving a» m i-
the former practice, to ,lismis» tor want of prosecution: '.

,

Knles. ]^s,s. 1!. >.J,1: Hc loranto III/. Co. v. .r„ro»i(o, IS P. K. 4W.
After an arpellaut is in default, as in this flute mentioned he -

strictly speaking not entitled to proceed further without obtain, ushave. (HI aiirtlication. for tliat purjiose. on the granting of wh-i !i

proper terms may be imposed: see ll'lm, y. The WerU IT p ':

.Ao,

S4a. The costs under Eules 830 and 831 un-.y be taxed
without an order upon the production of the notice ..f ni--

continiumce served, or of tlie notice of appeal, with iiu ;ii;i-

davit tliat the ajipeal has not been -et down; and if the <o-i>
are not paid v. itliin 4 days frnn, ta\aiion the respondent n.iiv

obtain on pnc-i/.c an order, in the Court appealed from, for

payment of the -aine on fdiiig the certificate of taxation aui
an attidavit of non-payment of the co,ts. Con. Ilule so-.'.

''-'v,' p,,r( 'nn< ii'ir,l.
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•138 A respondent mav consent to the reversal oE the"""',,,

iudwent, order or procoodinp appealed "f^"'"**',''>'

,f
""^

, „.

oth" appellant a notice of such consent s.^.R-d by \nm ^.,.,^^

Ms'pUcftor, and thereu,K,n the Court may pronuunce J-lg-.;..;-.^.

meat of reversal. Con. Rule 833.

S24 On an appeal to the Supreme Court of Canada a Jjj;;.'!;"

ea?e*all not he cerliiicl unlc. ihc proof sheets of ,„ jucl^

tl. m the Court of Appeal have heen suh.nitted to the

JuiIl'c- thereof for correction. Con. liule Mi.

8. ST,AV OF ExKCnioN AND SlXVKlTY ON .\P1M:.\LS.

(i) Oenern! Ihile.^.

H35. No security for costs shall ho re<,nired on a n.ot.on V;

or appeal to a Divisional Court. 8,e .5S V. c. Vl. s. .
.

:
H'M;

;.;;

iJan.. 1890. USr (803).

10 Out. IH

.-,S Vict, r

J. iinnll,i» UuU: applies in Comity Omit "I'l" '':;;

-

r„„rt motiuns and iippnils: -IrnoM v, 1 »,. J u,il.

,« tho AcLs front ttlii.-l. tl„. '.•»(, wjs tii.k«i. "
^7. i;l «. 3. itnd U. S. o.. pp. .tit'^. •>'''•>•

lheapp.>al: 7'aniior v. llcidi.iJ. I'.l 1. I.. IV-'-

A« to n stay of elocution, see Kuit ^- •

.

!t2« Unless othorwi^o ordered by the Court "f APP«'1 "[Z,

a Jndp. thereof, an appeal to the Court of Appeal shaU tio ,,„

be allowed unless before delivering his reasons ot appeal,
.

e

appellant gives security that he will etTeot,^>hy l™-""'; "

appeal and pay such costs as niay be awarded in case the ju-V

nieu. app«4d from is in whole or ,n part afi.rnied. A.«.

-Ink,, otheru:i,e ordereJ.--Tbo Court "n''™''''''':, "',;',
•|,;';'f:'

or niay reduce the aiiiotii, for "l^"
' ,;,.>': j. ,; ,: Til.- mere

r ar'ra;;;£t^r;,;s..};. ^ ™;^ri .i^x-'W:,-

:r-r x;:;:r""5 i;;"i.: «rHlHrren.iro^,:.i^nt was „p

«<^,t inCtt^e^; Ser of tie H.i."ioi, wit. a.or,U,,c re,pon

dent sufficient security in any event of the litigation, nni.r,.

'I I'lncH^idn. mtrira.
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CONSOLIDATED RULES.

The Rule applies to appeals in laechanlcs' lien actions- N/i.rLoi-
V. rotcell, 18 P, R. 3ia. "

A %tn.v of execution may also be granted although securitv for . „.,
ha> not been given: Rule SL'7 (2).

'

»4IX)°'«"t,°"'Su
'"* "''''''""'• "" "''""''> f'"' ^"»'» '<' '•> lie I'.v h.,i„| ,,,r

As to the form of bond, and affidavits of execution and iu-ii;icii onand allowance of bond, see Rule 830.

**'—(1) fnless otherwise ordereti by the Court a))|ii aled

to or a JuiJge thereof, the execution of the judgment or order
appealed from sliall, in tlie ease r.' i motion or an appcd to

a Divisional Court, upon the i: ion or appeal Ijeiuf set

down for argument, and, in the case of an appeal to the Omrt
of Appeal, upon the security in Rule 82G mentioned ht'ing

allowed, be stayed pending the motion or appeal, excejii in

the following cases:

—

"Ezccmtlaii of the Jodgment."—As to these nords- sec Uuun
V Toronto Ry. Co., 5 O. L. K. 13.

(a) If the judgment appealed from directs the assignment
or delivery of documents or personal property, execution sliall

not be stayed until the things directed to be assigned .>r .le-

livered have been brought into the Court appealed from, .jr

placed in the custody of such officer or receiver as that Cnuit
or a Judge thereof appoints, or until security ha»^ beeu
given to the satisfaction of that Court or Judge, and in such
sum .'.s niiiy be directed, that the appellant will obey the order
of the Court appealed to;

tfi) U the judgment appealed from directs the oxecuti.n
of a conveyance or any other instrument, execution shall i.it

be stayed until the instrument has been executed and depusiiL-J

with the i>roper ollicer of the Court appealed from, to aiiiJe

the judgment of the Court appealed to

;

(c) If the judgment appealed from directs the sal..' or
delivery of possession of real property or chattels real, ex-

ecution sliall not lie stayed until security has been given to

the satisfaction of the Court appealed ' from, and in ^ii. li

sum as that Cour' or a Judge thereof directs, that durini' ihe

possession of th^ property liy the appellant, he will not eom-
mit or suffer to be committed any waste on the propevtv. mid
that if Ihe judgment be .iffirmej'lie will pav the value uf \\x
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use and occupation of the property from the time of the ap- "«>• «"

ami. Xm: See Con. Rule 804.

id) If the judgment appealed from awards a mandamus »;i;j-„„„

or an injunction, execution shall not be stayed except upon™-™

application to the Court appealed to or a Judge thereof, and,.-d.r,,,

upon such terms as may seem just. New.

(•') Upon special application, the Court appealed to or a

Jucko thereof may order that execution shall not be stayed,

iu whole or in part, except upon such terms as may seem just,

including the giving of security for any sum directed by the

judmient or order appealed from to be paid, either as a debt

ir for damages or costs, or fur any less sum; or may order

that execution be stayed, although security has not been

Sivcn under Eule 82G, and although the preceding provi-

sions of this Eule have not been complied witli, upon such

terais as uiav seem just. New. See 68 V. c. 12, s. -,t
;
Kules

1 Jan., 189G, 149fi (803).

Stsyisg Bxeontion under Judsment appealed from:—

The security provided for liy B«le Sl'U is only for the costs of tbo

SDBMl. The nllowanco of such security tor the cosU of tlic appeal,

however, effects a stay of proceedings, and entitles the appellant to a

fiat to stay any e\ecutioD in the sheriff's hands: see Kulen ».„. »^.

ciccpt in the cases mentioned in clauses (o), {bl. (c) and (li) of

this Rule: see itcGarte, v. Strathrov, Ont. 138; Toronto v. loronto

Stmt lUi Vo V2 l: It. .'IBl ; ana in any of such cases if the appellant

desires to stay the eiecution of the judgment he must further comply

with those clauses of this Rule; eiecution will not otherwise be stayed

without a special order: see fox v. Toro»<o <i \''"f'*"t) "","v,??
Gr. 35'J; Ootmge v. CanWion L. d E. Vo 24 U C. IJ. B. 452

Barker v. Laveru. 1* Q- H- '>• "«'•': Rombovgh v. Batch. V.l 1 .
K. 1-3.

in cases coming under clauses (a), (6). (c), (d). the eiecution of

the juapnent is not stayed merely on complying with those clauses,

tut an application to stay eiecution is necessary, supported by proof

that the applicant has duly complied with those clauses .iv such one

or more of them as may be appliciWc. Clauses (al, (c; and (HI.

in terms re<iuire the sanction of the Court to the stay ,, ..s.wution,

clause (M does not. but it would seem that even under (M an order

is necessary besides the deposit of the document, before execution can

be stayed.

Such H,.plicati(.n to stay eiecution must be made in llie Court

appealed from : sec Rule 8:;7. and G. T. Ry. Co. v. Ont. <t ««««»•

Co.™ P. R. 420: Wilmn v. Clmrch. 11 Ch. I). r,7fi: Olio v. L„,iford,

)8 Ch. li. ;l!>4; Cropper v. Snilh. 24 Ch. T>. :»'.

In ea.ses cominK within clause 11 i. it it is desired to carry a judg^

meat or order into execution, pending an appeal, a special application

must be made for the purpose to the Court appealed to or a .Tiidse

thereof: see ilanse (2l ; Coi'feicratton UU .Uiocn. v. LnUll. ^-' < •

I,. J. 44:!: Itiee v. Riec. :!S C. L. .1. .a.'.
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miller exe-

cution, will

lie ordered

An npplifntion o stay px^rntinn, or to nllnw execution t'. i--)|i'

Dotn'ltbxtBndinK security has b4>en given undn* Rufr H2(t. hLouIiI iini

If nm<Je rx itarte: Orand Trunk Ry. v. Out. rf Q. Uy., 9 P. R. 4:i'i.

A Rtii.v I'f pxenition under rlau^f" («>, (6i. (c) and (di, «ill

f'rainaril.v l>e fciven to aji appfllant as a matter of riglit upon ^\\ ^v-

the fecurity or ronformiDg to the rpquireroentB of this tivl'- -r..

Camphtll V. EAwanln. « P. U. 15!l: Vo» v. Toronto d Mpming U,.

Co., '2H dr. o.V_': if/f v. Itict. "uprn. But the Court may ou sui h an

npplication consider whether the nppefll in frivolous: Sorval v. ' -m-

Hf/rt Southern Ilii, '"<,., 7 !*. II, 4"'.'J : or whcthpi" the fp^pondnnt ' ;i)

r-nffer nnv injuotlce by the stay: see W'ititemutc v. tirothwhomi -.f

litiilirau Trainwcn, 1» P. K. «.

It would seem thiu an ni'plicntion under Hul>^ 827 I2i for ieav.- to

[iroi-t-ed with nn Me'tiiinti for mon»*,v. or to compel tlit> uppcllnDT i.

give security therefor, wil! not be (rrnnted merely on the ground liiu

the appellnnt is itiipi'cuniou* : Vouledirution Life A»»cit. v. Lui«\tt,

."in C I*. .1. 443: y\"tnt€}))ut( y. Brotherhood of Hailtcay Trainhi'ii. i;i

P. K. fi.

An order thut expcution .-iinuld not be stayed was refused wh :

nn itpiii'iil ftinieiir"' n> !» prosecited In L'ttod fnith. nnd upon -n -

stanti'al (rrounds. nnd the effect of the removal at the stay would !>

practicnilv to clo-.- the husiness of the fippellnnt: Vcittau^ Vin-lv >'„_

V. Wr//. 4 O. L. U. \V1.

W'd. I.' ill- i'lcLncnt wii> I'i'i" I'liMitiitn \f.'Uiii>ii i.i' die .iudi;iii'ii:

was held to be stayed by giving security for the costs of the apji..;

pursuant to Rule 820: .Uonro v, Toronto liy. Co., 5 O. L. R. 1.",

The co!*ts of an application to s>tny X'^cutlon in England, wli-i

there is no enactment siniilnr to Rule s:J7, are, as a genera! rul''.

oriii':.,i I.I lie jjaid by the appUfiMtt :
>(•< M-irii v. Mikath, L. i:. ^

Cliy. I'll.'.: Cooper v. Cooper, 2 Ch. I*. 4U'_': Mnrtjan v. Llfonl, 4 ih,

h:>s. In fi'inlick v, Garriek. L. U. .'' < liy. 4r.;i. and Aihiir v. \'.h..-j.

11 ("h. 1*. V.U'>. however, they were niaot' toi-ts in the appeal.

In Ontario, rV,e costs of applications to stay execution, or pro-
1

• '!

ings, are in t;.f discretion ol" the Idiirl : Rule IKJO; and the ii"i)--\

rule is to make the costs, costs in the appeal. Sometimes forni'viv

rhpy were ordered Xa be paid by the applicant: see Xurval v. ('«;"'"

.Southern R;.. <'o.. 15 C. L. .1, h*". : 7 P. H. 4(12: Fux v. Toronto .

.Stphiiiig R41. Co., xupra; hut there is no rule that the costs of ::

un'^ncfessful application to remove tlie stay of execution under /«* '"

S27 (2i are to be costs in the api^-al : thfy have been nnlorfd <'• ^•

paid liy the applicant: ^^'illtelt^ltf€ v. Ihothcrhood of Railii-ay Ti'ii'i-

men. W V. K. 0.

An nrilor made under Rule 827 l2i is not merely discretionary w,

as to jji'itliide the right of appeal therefrom: C'titntir '//c/t ' ". .

Hill. 4 O, I., K. 92.

Where security has been r^rfecud for a stay ot" execution uril r

Rule S27. the execution is not only stayed, but is sup'Tseded. so tl!:i:

It ceases ui liinii. if it has been issued and placed in the SheriiT-

hands: O Uofiohvc v. Robtiisoii, H* Ont. App. 022; 1 iycon v. A '/'

-

cole. \'j P. II. 171.

'' Where, fornu'rly, in nnler to stay i'\"'iuion, st ruriiy was ritiuii"''!

to he yiven for money payable under tli*^ jiidiiii ent -n- order api^'al-d

from, if the money had been made by the slieriii'. Init not paid *j\'r

before The ,Fudi:e's tint to stay execution was ser\i*(l on the ^h.'rili.
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"""
„,J,r hofore 11.0 money actiwll; reached the •ollclt<»!^» '"""'"

^.t.,,,,!.

vu srnntecl before me
,T" I'lT -IM- and lee ttulc 828. But where

rT'Vt-'anTwher^ he" n ^ent"or oXr',; raled fro,„ direct, a

,m,l« K../. HL'ci: l/.,,,,-,. V. 7V,.-.,«(o K,,.. > » i- ": I--

Alter the execution of the jndsment or ord,.r 1,„» been ''•'^_™. »'>::;,;>-;'
V'""

,h. .,.ie o( ll.e judgment or order, and the t»sa rou o, .„sl« hen
^^^^^^^^

uliler "an be Imievded w,.h, n.de,a otherwi*, orderc-d
:
Knic »-». j,,,,,..,,.,,,

, n„..r the torii.er praclioe the rule wa» the reverse, and proceed-
,.^,|,.,,

"",;; : uJiak im 2 ch. 305 •, 82 l. t. k±

Proeeedinea to lommit a defendant for a breach of an injunction ln)|.." li™,

„.il,T„rr:.:>-e„ ,«ndin. an appea, trotn
^^^^'^^l^^^^^^^.^-.

^irl'lrLVv" Sldl'r
»''^.'g; 4:s.';';ii:r'iht''o;eraUon of the in-

;„ ^h ; bel -.naiended under ehtu.e (-) of thla "!^;^r;;^'Z
a, la™ an appeal fron, a judBtnent awarding »° ,'°J,^™7-„,";''.

„jnn,ti„n would not be ™«P=V"''^- '^V ""l^ '^!^,^t''' , icTOt in th^

:
'.:

'

Tt mandaTor°y injnSction'; where "l";''''-"'^'', ''' „! i:,,";^"',',': ^'I

.,,1,1 render the appeal nugatory: Me naa,/o, v. ''"•'"'""^J'^T.
KoZcl V.I <ir. 4.V.-. but see McHarvey v. .vtrnl/iroj. G Ont. !.».

Vjr I, J :«« where I'roudfoot. .?., refused a sequestrafo,, t„ en-

„r,Van in ,t ,m reatraining the defendant, fr""" P"™'"'"^, "
'^

"

^^ lio" ..n 1.. iilalntiff-s land. pendliiB ,'in appeal, after .vecuntj had
1,1 now cai ^" 1''"'""

„ ,j,-J
3J, .J.,, from which this Kufc i»

been Kiven under U. ». o. isi i.e. .i^. »• - '

,. ..„ ,011 u S(U
taken- ana see also Toronio v. IVonfo .S(rfc( /..'/. I- "•. '-'•„,•
and si^e ™ui.- M-T (dl. whi.h now a.ithorizes the Court to «ta^ an m

janction. OT mandamus. In any case.

Where a sum of m.mev was ordered to be pnid. or in .l.t,mlt « Api.,,!.,,-

re,"v.r w"is rreetcl to be appointed, the appointment of a receiver
J; ;^;<

™ toi^merly only be stayeo pending an «PPoa - ™
»«';;;',"t,^^;:,?

«''™„

snen for the amount ordered ,0 be paid. -» '•«';^^'-'"'-^.l,''.''„ Te
Kuir SII4: fox v. Toronto .t \ip>"i«!l «" ' " -

-^' ^'- •"-;,.,
k..

",Zi V >;«,/. TJ Ch. I). 4:W; such terms are not necessarily to be

Imposed under the present Rule.

Kven before ibis ,..„ ^;.--- .---™;::j/-,S;-'-:::;i;? JISS^

s. ^:^s;e"'^/>,;a;':r"''' ^' '--*^ -• -• '- • ^'^^^ -^- " "'""
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E«l<Mf. would »eem tbn( ihe faun app«HU-(l from, luoy. In ItK diptenii,)

irn-K|>e('ii\e of thig Uul*-. r4ii>iM*iii] iti<> oift-iiuion of it<> jinlKiiii't,'

nny caHe poiiiliug nn appeal: Vottvn v. tuibi/, ."> L'. C. L, .1. tiT.

Aft to ttif form of lK>nd for Derui-tty, nnj ntfitUvitM of jiv«tlli< .i;i.,

iiDil exiTutioi), (lee /fv/f.' SSi), infni.

Where nn npprllnnt propf'di* ro priforpi' nii oro<'r or ju'ljn,,

Hppealcd from, pendicf tbe appeal, aad by hia appeal be cliiini^
i

lief inc«iiijiihH'fii nilli ilmi (jiveii liy iIi** onl'T or jiulKiii#*Tit iippi :ii,

Irotii, lip will be bpld to bare abandoned Ium apiienl: Intvruunun
Wreckuiff i'n. \. l."hb. 1J I'. U. 'JSVl \ Vuli'an v. Weatvvrr, 2*.) unt. i

hilt rtdnipMiiiicc with un on»T for security for fiwus, by tfivins >"' nn
inidtT protpvt, ond pHK-pefling with the iiction. was bel'l nui i.i i

iicifptmicf [.f. and noiuiewerice in. the order, which wai\fd ilir i^
'jf uppi-al : huffy v. PonnvaTi, 14 1*. R. 1."lt.

In It,' t'hnrlcK Stnrk fu.. 1." P. U. 4.'j1. a Judg.' in Cbiinili.-, , ,

liis^id III Piiforre an ordtT without prejiulicc lo fui upin'iil,

Hotx-v iiaid

into Court
IMii'lInt;

ii.|>.-al-

1i>t<u.ition

)

\Vh«^rf nionoy hn» iK'on pnlu into Cinirt for a »p«'cilif purim*.-. (,
:

tlmt i.uriins.i hns Ih'cii nn^nviTr'i in fnvom- of ihi- piirty iijiyh,;; i

H will l)p paid out to that pony: therefore, whtre wiurity (or -,

.

I'l' iiii iip]K'iLl to tUo Court of Appeiil has been given, by piiylnc i,

h\r<> (oiiri. the niMX'lJiiiit i> »'iiiiilfd. in thf i-vnt of tb<^ appt-nl |.i .

ins aucresnful. to have the moni'y paid out to him. notwithntai.i.ui;
ilif respondent may dt>«ire to nppPHl to the Supreme Court: Mrl.'i--,

V. Caldirell, M I'. U. 11H; WUm,,,, v. ItvutU/. Itc Dnnovan. 10 p, i[,

VI; itlnrton v. It. A. .1. r,,.. I.. H. T, Cby. 720: Ltndsui, r- ;,

levm Cn. V. IJuid. IS <'liy. Ch. HI: Itillingtoii v. Provincial Int. ''•-.. '.'

1'. It. 'Ji : CntBsman v. Hhcan. 1.* C. L. J. 110; Centaur CucU- f'-. \.

Hill, 7 <. I-. K. (II. <il7; nnd llip respminent in '*iich a casi'. if li.i

desires to stop tlio pnyniont out. must give security for daninRc« <_
sequent on Hn deipnilon in Cdurt : McDonald v. \\ urthingtvn, S 1'. It,

XA, and see FoUn* v. Gray, supra.

Similarly a Iwtid given as security for the fosts of :in npi-'nl i.^ i;,

Court of ApK'iil may be orderod to lie delivered up, where tlie a; ;•'!

Innt is sun-ensful in tlie Cotirt of Appt'nI. nil liability upon ii 1. ..:

at an .'Urt. notwithstanding that an appeal to tbe Supreme Court may
Ih> pt'nditia: Ihtrui'ot v, C"»iir«;/. 11 P. U. ."14; so nNo a bond k'.\-u

for security for costs in the action, where tlif plaintiff hr.« succt-.dtfi

;n the (.'curt of Appeal: Marak v. W'rbb, 1." 1'. It. tU.

This principle does nt>t, however, apply to enable a party uhn |i,>,

paid money into Court as security f..r costs in the IIi«li (on:;. ;ii,.[

has succeiiled. to oluiiin payment of the money out to him peiidin:; an
npjieal to the Court of Appeal, an tlie appeal i« u slej) iu th.- nii-i!i;il

action : Huh- 7U-S. and the purpase for whi<-h tin- moii.-y i> |iiii<i ...

not answered, unless the appeal is unsuccessful : yational Ins. ru. v.

t'.glenou. H P. U. L'M^ ; si><» also Bndi-Hvhr Aniliii. etc. v. Johiiion. Iv.tT.

:j <"li. •..•S2: Scatoii v. Htirnui;!. 1.'. Tini'-v. ;^4::.

But where the opposite party was otherwise secured, payun-ni mi!

was directed: Xapier v. Hughes, » P. K. 164. Similarly while an
appeal to the Court of Appeal is jtendinc n bond (tiven for spcurity fi^

costs in the action, will not be ordered to be delivered up to a succf*--

ful plaintiff for < aiicelhuioii : Hatchii v. Mirf/ianti' Dfpairh. T„' nm.
App. (140: 11 P. K. 'j; nor delivered <yut for suit to a succe^-ful

defendant: t'offey v. Scanv. Ifj P. K. a07 ; but where the plainiiit

succpeds in the <;-iurt of App-^ii!. ^e- Marsh v. ^Yrhh, ITi P. i;..

tupra.
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J i„ hv nil., of !«.. iipiiellniUK. I.iit In Ih' nnnii' .if l..itli. »»•'•'

„,,<,li.im...... '1'"'"'^ "';';„," o„„rt, U ««» held >h»t nn order for

lor >n apl'nl to ."» '";'',
.1,0 •MM.nl Qiid .if ill., llijh Coart, on

p,;„,..„t ..i.t of tbe «.« »'.'h>'__"H.':.'"'„°?,l,"'.,;,°,,,, „•„, b,. D.,d.-.

„„ iiii.lirliikliiK

.1jrini»"r.il /ni.

of Vhe .olicitor. to refund '.li.^M not I-; ™«l«;

o;,;,
/,' i'.V 1>. R. 123.

,„,,™and.llU/.-(fr". V. Bm.™.., »»L. r. .lorn..!,.

. i„ hv nn .ii.noMant »» wH-urily for cost» of iii.iio.il.

;:;'j:^.='tr^;ffui';r;;;.^,.»no..-.,^^^
conn: h>»» V. ";"'''•','.'7- '.';.";,,„,,,. m p. U. W\: KOI-

(»,U'j/i. V. Ihilch. avpra,

-^r-.rsi:trt: . .i..Me .0 -
--'i;- -/^"L;;:^:

,l,„„.h .heir client .. wo«hle,..
J,"''„

»
°f]',". V°J72 ;

//oo.l-ZMrr, v.

rv;^nrra's«i»«r:^u«.-.e.toho,.„id
„ ,„.„,l.,i. ,in appeal, an.l I" "ul. a ..«.e jy r..,i. -

'V,;;„„,,„„

=""" ',"
''•'"tiarr'iri'S^'?. •,

•». "v^rc'iwin"-.o the pover^
l.,u„l i;.. V.

V,'" '. .w' liii-.T Ihiit it mav not he recov.red

tt d;:;:s::";h!;:s^r';eve;ed;"i;;-u:^, ..-. v. «o„.,r, -.. ...

r. Jour. '.to.
, , .

Wlier.. money »a» retained .'" ^'o-t ."«"»,''„ '^''-ul, of ,ueh

,,,r-i^:^^^i:r^,;^.^^x^=i^3H

Srr.;:;rrrK;:-^ Vl,",;:-^.^^t l, payment out i. no.
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RttiM 'laji'il, (lif miTD p«iidt'ncT ot an nitpt^al will not prevent It-

•M. »». out : McMailcr v. lUJI'od, HI I', 11, M.
bf il!L

)

\Vh(>r« niuncy huii bron pniil ii> <" Hi-curity fur I'ontM of im ik[,;>,;ii

lijf u jmrty w lir> In iiiiwii. tt-wful. it \\\\\ tw a|iplie<l in im.vnifiu i.t tli''

i'ubU lit tlif ii;
I
.Mi, itim tli»' Uiiiiiiuv will not b*> (n'lilcU an iliiit imi:\ .

<mu mjhf>« lUNl iii>i>li<>(l to pay other cobiw of ilit? actiou iiajiil.i,. '|.>

liiui. if II is Kbewn to havf t>*pn borrowed for thi; iipwflio ptiiif.M. .,

Mi-urlng ihc «'..«(« «i iii> iimh-uI : .I/</\»/umi v. AKtrWyr. 1 c. I, T
I HI: ^(«. ,iN.i U.*/7AM,./r .;, V. ,luh»^-u,, 7J L. T. Jonr. -MA; bui ,„ „,„

/iici« II will be roijHldered to be l!if nioney of llie party on \vlir,»..

iNhiilf it \\iiK puirl In. and the title of nuy '-rher penmn mtin U- u- i,j,.

(li'arly to nppi'iir: I'.iuim \. lltiHtivUIr, ~ o. L. U. Mn,

W Uer« nioiify «.!' -.u luml out ti. n n-spuiuipnt to "nrivf^ cn- - nt

lilt UDi»ucc-e»Ml'nl uppt'al, liui rlie ilt'ciaion wd» ruvenwd by lUf I'm \

Count-il, tlif ri*in'ii.|fni un^ ^-MinifllfHl, in an ai-tiou brought l-n- , ;,

l)urpm»e. Vt npny Hje nionf.VH no piiiU out for prinripal and intt-rtfii.

witli Interem on that growii amount at six per eeut., and all suui*
otdenvi*e paid for costw with-mt ini.'if».i ; rtHietu tn§. Co. t. /'lai-n*.
:i'J ('. 1'. 4lfJ: jf'mb/r, tbat an iictiun was only nvceitMiiry in timi las'
bfcause the money Imd bfii |>aiu out to persons not partii'H lu 'tii'

urigiiiiil suit lis iruHU't's for iSa- tTi'daoDi uf the original plaintiff; It,.:

sftf .\Ui\.miiaty v, Armttrong, 11 l*. H. 'JS^).

I'rocPWlings in iiu attioti upon aii appeal bond wi-re htayini, wLt.'
a further npppal wuh pi'iidin« ami i-fturiiy hud in it Ikh-ii mwn inr
the costs Fifured by the boim : McLnrt'n v. Stephen, 10 p. K. SN.

\U appeal under 77n Joint Stock Vompauita Wimliny-up Act (It.

S. O. c. :£rj», H. L'7 CJi, caiimit Iw entirtnined where Ki'curity has nut
been jriveii within eight dny« fiom tbt* rendering uf liie final jinl,-

racnt, or oriier. appealed from: He Union Int. Co., 7 Ont. App. 783.

I'
MSM. A\'iieRv. uuder the preceding Rule^, an appellant has

beconio entitled to a stay of execution, a Judge of the Lomi
ajipeak'd to may isisiie his fiat to the Sheriff, to whom any

execution under the judgment has been issued, to stay tht'

execution, and the execution shall l)e thereby stayed, wlictlier

a levy Jias been made under it op not. Setv. See Con. Kule

S05;*h»ules of 1 .Ian.. IHOC. M8T (SU5); 58 V. c. 12, s. 7S (-J).

HStt. 'Where execution of the juilgment or oi'der appeal''!

from lia> become stayed all further proceedings in the actinn

in the Court appealed from, other than the issue of the ju'Il'-

ment or onler and tlie taxation of costs thereunder, j-liall !>»?

stayed, unless otherwise ordered by the Court ajipealeil t'> "i'

a .Tiidp' thiTcnf: and tlie order may l)e on such term- u- tiiny

seem just, yor.

See M'iuru v. Toronto Ky. fo.. o O. ],. It. ifi,

A imlirincnr on n spft-ini oa^e hy winch tiie oninion of the Cfmi! i-

Bivin. Imt upon wliich there can be m* e-tecution issue*!, is uoi within
tiiiji ifiif'-. Where, therefore, the opinion of the Court has been askecl
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(ii) form of Htcuriiij. •i .

•4SO. Where security i» required undiT L.u..- ft.i or >;.'„';;;•

tlie -curity, unless otl.erwi.-u onlfred l.y tl.e i ,u.m -r .. .. , .,., .;;»«:

slmll l.e regulated by ilie l\,.lo»ing provision. - i;"";

1. Tlie security slmll t.e l.y nond which may I.e accor.lmg

to Form No. 197.

i. Tlie bond shali be executed by two sullieient surelio-.

3. The sureties sliall make amdiivii of justification aocord-

ing to Form 197.

4. Where security is to 1-e dven for co-ts o( the appeal

the =ame shall lie given for «-lO0.

5. Where security is to be given for payment of monev

directed by the judgment or order appealed from to be p.i a

u"r as deM^or for damages or costs, the security shal be

double the amount by the judgment or order directed -

be Piiid; but «herc security is u. be given in a sum ab,ne

$2,ioO, the Court or a Judge may allow security to he g. en

bv a larger number of sureties, apportioning the amou

l,ng them as may ap,.ear reasonable ; and where he amoun

by tlfe judgment directed to bo paid exceeds $IO,00».k

clirt or Judge may allow security to be given for such

amoujit less tlian double a, may appear reasonable.

0. Where the judgment appealed from dire.ts the sale or

deliven- of jMSsession, of real property or chattels real, e

,ecurit"v required by Rule 837 shall be taken in double the

jearly 'value of the proi)erty in question.

7 The bond, with an affidavit of the due e);ecution there-

of, and atRdavi. of justifuation. shall be filed ,n the otT.oe in

which the action or mailer was oommcnce.!. and shall be

deemed to he perfected and alhiwed. unless xvitlnn 1
dajs

after being r-erved with notice of the filing thereo
.

' .e re-

spondent moves for its disallowance: hut the appellant ma>
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Roll aso. after the filing make a special applifation before the expira-

tion of said 14 days to stay execution.

8. Instead of giving a bond the appellant may witliout

order pay into Court a sum of money equal to half the pen-

alty of the bond in cases within clauses 4 and 6 of this Rule,

or equal to the amount by the judgment or order directed lu

be paid in cases within clause 5 of this Rule, and the inoiify

when so paid in shall stand as security in lieu of a bond, Imt

either party may apply to the Court or a Judge to increa-e

or diminish the amount of such payment into Court. 3'eu'.

For Form 1U7, referred to hi tliis Itulc, see H. & L. Forms, .\ii,

llGl.

The Court, if it oees tit, may retiutv the wuiount of the security in

be given: see Re Slnri'ick, IN I*, U. t\.

Money paid in as security for the costs of the appeal cannot be

ordered to be increased to more thiin S4(.»0 : Cetitaur C^c/c f'o. v. llilt,

4 O. L. K. 4»3.

An application for increased security must be made to the Court

of Appeal or a Judge thereof : Fitzgerald v. WQitact, ti 0. L. It. r»o4.

As to l)on(U of Kuurnnty conipnnips approved l)y order in cnMrn i',

tee tiii Vict, cji c. V2. 3. ;;.
•

After ;i bond has \n^n pivon. ihe Court below may allow morH-y t^.

be paid info Court as security in substitution therefor: Chatham i
Uui-vr. E.. V. The Erie it Uuran liy. Co.. 7 I'. U. :V.i:t: hut it i- i: -i

Buihcient to deposit the money, and obtain a certificate of the deposit;

it must also apT'ear rliat the security «o Kiven. is to the satiflfai t:Mn

of the Court appealed from, or a .ludge thereof: Mncdanald v. AbbuU.

a M. C. K. 1178.

As to the time for putting in security for costs in appeals to tlit

(.ourt of Appeal, see Rule S2t>. and Ucltm- v. Whit,; f) V. U. liSS.

The former Rule 8!)7 required the appellant to be a party to tliv

bond, unless that was dispensed with. And order dispenting with the

execution of the bon<' by the appellants, or any of the appi'lliuits.

where there are more than one, was necessary to be obtained bi'Torn

the hoiid was executed, and only those actually executing it wt<- n

be made parties to it: Urotke v. I'eatcc. \'> P. U. I'.iri. CiidiT the

present Rule it is not necessary that the appellant shall be a i^irty

to the bond; but if he is made a party he must execute the bov..! or

the re^|londellt will be entitled to have ii disaliowcd :
RiiU\itsi,n \.

Harritt. 14 I*. K. a7a.

A surety is liable to crf>ss-exaiiiiiiaiion mi ihe atfiilavit of jaxtitica

tion. A surety who is a member of a mprcaniile partnership, hu'

who justifies on his own individual propiTty. and not on his Ai:\r-

in ihi' pnrlintsliip is not conipi'llablf on cross-vxamiiialion on lii>

atfidavit to disclose the liabilitieN of the partnership: Ihtit'jhi^ .

Utackev, 14 V. K. r.(t4.

The affidavit of justitiration cannot lu- ai-p.'nM'() with: H-io'-ihj

V. Joncn. 4 (hy. Ch. 48.

"iss

'
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Hie respondent is fntitlcd to u socui-ity fit'f fi'i'Ui uuji'tLioua whirli Rule 8

Biii:lii lie raisea by the sureties if sued; Joneg v. .Uacdhuaid. 1-1 1'.

U liere the respondent objects to the suitii.ieuL-y i>f the hoiul. hi- Motimi

niuH iii'ivc to disallow it. oi it will, uudfr this liuk. suuid uUuwo-i ;ii-'^|l"^'

after the lapse of tuurn;in days from service o£ notice of its filinii.
i'.J',,',! \

1 be motion ^liould he made in the Court appealed from. The appli- mmk'.

cfliinn may be entertaiiieu by the .Muster in t'hiiinbirs, or. where the

IhukI is liifcd in an outer office, by a Local Master, or Local Judge,

Imlii;; junsditlioii : sv. Uiiltv I.'.. 11': llrUjhim v. snulh, 1 * tiy. Ui.

;;:i4.

A bond liled before leave tu aiip-al is granted, in a case whtre

Itave is necessary, is irregular, and will be disallowi-'d ; aiiO a bond

whifli iias been disall >\vd "ii Uiat Ki""fid iiinnot afteiuinds b-j re-

i(Ml on leave to appeal being granted, without the consent of the

Mi!c;ip-i: t/r.Hcv V. J/ut(/o(i(iW, 14 1'. IC. V.iX

Alii^lavits may be read in opposition to the alhduvits or' justilicaii m ^'.MA^

of the sureties: fauiiibdl v. ICuynl Ciimidiaii liuul:, U P. K.
45;J''|\''

ISri'ihiim V. timith, 1 Chy. L'h. ;!:!4 ; and also depositioas made by the "" '

Min'iif^ in anoliu'r nciiun to whi-.li the principal wa> n.p pany :
./mics

\. Maiiloiiuld, t-i I'. It. 4^.'i; and ilie ^-ureiies are also Imble to cross-

e\;\iiiina:ioii on their aliiilavils of ju-iltication : Huh 4Ljm; Uoifjlaa v.

lil-icl.f!'. 14 P. K. 5(4; and may be compelled to attend to be su^„^^.,|

.x;iii.:!i'il by ijeing servod wiih an appiiintnient and subptena thouirh im j.

ii>, I'll. lion au'riiist tho bond i.^. pind'-^'i A'lW. 4'.rJ : lluglux v. Ihi-i!' •.^"'i

17 C. L. J. 1K»: 1 C. L. T. ISl'.

l'h

dwiii

C..ui.n-

jou'i, and alHdaviis of exemiio:-. ;iii,i
.

1I-. and eai-h must be stamped with

V. ; .nurt, 1 Chy. Ch. Jini.

nllidavit of justilication. should Iw

1.1! i:i7. II. it L. Foi-nis, N.). 11t;i'.

17 r
iititlei

iililled in thf cause :

'

111 M'll-sijii/t lUink V.

U. ir/I, !t wiis held that nn :ifiida\it of execuiion not

not invalid; but probably the better practice is lo

().

little. I)y reason of tliej..|jj,

lajpM' of fourteen da.vs from it- liliii;:. a •Vi: :,;.'- iiat to the shenlV to ,',,,

1: liult SJS. r.UL where tlie ;\pp.lluht ;'' "

xecutioii before ihe fourteen day« have expired, then
'"'''"'

fi spwial apiiiication for tbat purpose is nece^s:lry.

Where the appeal to tlio Court of Appeal is di>iiii-se(l, an action a.m.

oil Ihe appeal bond will bo stayed, wh-re the appellant bas Riven :i)>i.f

Ii[..piT .-.eenril,\. and is i.ro.-o(-niin^' ini ai'i'e;il from ilie decision of
J"'y|

'!, I'.^iirt of Appeal to the Privy Council ; M -Liircii v. Sli-plfn. ID

1'. K. \S: I'.t (\ L. J. 4<V4.

As to the daniai:es recmerable uml-T the boini. s.-,. /.'. Mi/'r d

Stiy.ii.i Oil Co., 23 Ont. .'>«{.

If either surety aies or Ix-conie^; insolvent, peiidin;; thi' appeal, an Kuit

ariilicalion may !"• t!;;nle \o .-ann.d the ;ni|'ellaiit to ^'.-tiiiite i'l"-
'^''J^'^'^

inher: Siiundrrii v. Furiurul. 2 Chy. Ch. l.'il* : iiiiiji' v. * 'i.tmi't /'h'i-""'

li.W//j/f( fi}.. 10 P. It. ItKt. The a;-pliratinn n.u-.r be mai!.' tc lb.- '.t^w

I oiiri appealed from: Luinxdni v. Ihitis. 10 1*. It. in.

AMhoitdh Tinder rhwisv {l>\ sii'Ht is ordinarily sntiirinit to It. \>nu>

iiv.. Cutirt as security fo|- ibo -"-:-: of an :ipiie;il. \c(. ..n ap;ilic;it ioo.

ii!e both atltdavitH in the aition : see U. S.

\ii're tin- bond stands allowed under this

-I' of fourteen days from ii

V i'\'cuiioii may l)e obtaine
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il Uiuv In- iiiclt'us.-il. l>iit liie utmost tbat <iiii !>! .uili'ied U> lie luii.

i».'!;4)i<t: VeiHaiir t>/c <-'". v. i/iH, 4 O. L. K. VX',; the iipplicati..,

iini<>iis.-<l «.-»uril.v sUttuUl li.- mailf to the Court ot" Apiinil
:

i-'W:,-;-

V. Wiilhiif, « 41.' U K. (>34.

Whvrt- 11 sum of moiit-y is paid iiilo Court bj one mi two iii-i" il i:

liur tu the name of both, as gecurity for the costs of nn appeal, u >

not be orderfil to bv paid out to the appellaDi who paid it in uu

iibiiiidoninj: iln' iipl>i'Jil. if his fo-appellput ^vl^h.-: n* pvocccd wiih

j,M.enl: CoiUiur fijilv 'o. v. mil. 4 O. L. U. H>;;.

A t'oHvl caiilKrt be txcopted to ou the yruimil Unit ihv -tin'- i-

• jHtaudinj; sureties " of the appellaut, in thu alwence oi" *>\_idi'iu.> ;i

ih^.r iiisufiieioucy : .\onal v. Vatiada Huutfnni Uu. <'", ~ 1'

i* is irregular for the :.olicitor of the appellant to become ^\i

an rtppoal bond: livrkiit \. Wraijg. 1 Chy. Cli, ' ^ ' '

Co. V. Ontario d- QiiiUic Hit. Co.. ;i C. L. T.

li. ;i.VJ.

A luarrifU woman has been liclil lo be not w proper surtiy : I/-

V. l*anci,v. & 1'. It. Vrrl: Itaham v. The yi-Ht; li'ihnm \. t'ruiit, V,,.i<

C.J., Hth March, ISUl. But see Thv Married \\>,i,ni>r^ i'n

Act f H. S. O. c. 1(aJ', and Kerr v. &'(np;i, 40 U. C, t^. li. at ii. VM

PraztT \. Mcl'iirlinxt. 4:! C. C. <7. B. 2S1 : L«((xo)( v. Loidhiir. ;; >.

App. 77: and i/(\»»i>* v. iia»«c, *-' Out. 30*^.

All oftiofr of the Cmirt is not an mpropfr surtM.v: Wilkinx \. i-

Lean, 7 C. L. T. 5.

\\ liiTo Uie title to land, in respect of whiiii a surety iiualliie.j, 's,

not registered, it was helo that he was an iusutfieieni surely uu\-

re;:istiati"n of liis liili' was procured: Adaniaon v. A'tniwun. '.' i'. 1

.VpI'KALS I ROM TH!-: COL'KT OF APPEAL.

The deiisioii of III** Court of Appeal on :ip|)eiils from th.> llii;

Court of .histice is lutt in nil eases coiirhisive ; and in lertain ;i->

an appeal ciin Im? had therefrom either lo the Supreme Conn
< iUiidn or to IIi^ .Majesty in C..iin.:i. see iiifrn. and p. Kt-Sli.

The decision of the Court of Apju-al is limil in cases whirli ii;i'

not lome to it from the llish ' "oun of .lustice, r.ff.. suth as have cui

from the hniinncp K.feree : Itc H'llcitth it Uanrich. Cassel's Sn

Court Vr-.iv.. i:tnl *il.. --; or in a ra>e wliith originated in a Cum
Court, though removed into the High Court: Ytjuiit} v Turkrr. I•^

U. 14!l: Ji<rl.rr v. lo inn/, il" S. C. It. IS-'..

Appeals to Snpreme Coort of Canada.—Appeals fii.ni '

Court ol" Apiteal to the Supr.ui-- Court of Ciinaoa are regulaied I

Thf Suiirrn.c a»d Exchcijutr i'-mrtK Avl ( U. S. C. c. l.T>). ;tii'l :

;iii endiii.'nt.- ihiTeto («.• >v. -^4. 'JS . : Cass. I'r.. 1417. aiid .'(4-.-:. \'.

'^. c. - \:\:,, >. Ji. is lis follows :-

24. An appeiil shall lie lo the Supreme Court.--

I'M |-'r.mi ill! tinal .iu'lmiienis of the lii;rhes! Coun
(-.on. now .\Y Inr'-ain'r e>.t;ililishefl in any Proviuee o

.vh.-ilier .-n. Il Court i- a Court of ;ippe;il „r of nrifiin.i

Ahi.'ll ill. o! u-i-di.
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((ji ill II. tlip jiKigmem ui"'U ii sj.'-'iiii rasp niil< ss Ui.> i^iri

,,„ree U) 'U' '.oiuriiry, lUi.l tli-- Suiu'wnif » '.mr! -Imli urnw uii.v
^ _^^^ ^

'laftTt'Div Ml' fact fnmi iIj.- fiifl^ suu'tI in thf six-rial .;i>i- « liidi
.|.,.„i.,i ..^.^

ilii Court app'^f.i'''i trmn slumlil liav*' lirawii ;

{c) Fr.mi lb.- jinitiuii-nt upon auy uioncii to entt- a verdict, or I'.^lui-^^

Kdusuit upou a iiuiiit I't—TU'd at rli>' trml:

)./i From the jmUnii-nt iip.iii any iwn'wu i\,y a in'W ifiai.
I
U.MMti.nt.i

.n»e>tdea by TA & ", Vic-t. c. 'J.'.. .^. iM '"'' ""'*'

1.1 from anv JihluiiM'hi. .I- i-' - .l.iivial ;r>U-v. ..r ••vtW in an> lh-,-Tr.: xu

arri..n. T^uit, ciiiiM'. niaiu-r, w 'trlit-i- judicial pntcct'diufi i.i-isiuaUy
|':|1JJJ^'-J

1 (-niiiU'cl in any Siif-riur i'<-nrx .-f \l\\wy iv any I'n.viur.- nf

raiKiila oilier iban lb*- rroMin,- -ri* iiiu-bir; and from auy judf:-

i,i,-u. ii.vr.'.'. .l-'Tftnl nnl.T. -i' >v>h-- in any ai-r.oii. -nil. rau>'\

uiatT.T, or jiiiluial pron-odms u- ihe nanir.' of a suit or i»n><-.-.'il.

i;i-.' ill (Hiuity oi-icinaily in-titni'-) in any Siili'-rJur <',mn in aiiV

l'r.»viiice of Canada otlit^r tlien tin- rroviii.- of iju'-ti.'r

:

\f\ From tln> judgment, ruh'. ord^r. or decision. n\i<,)U any M-'Uoa to

i„.,non Ic set a^iilp tin iiwanl. or lii-n any tni'tinn l>y way "l\;'„\*7'*

appeal fmm any award mam' in an> 'iiptrior Cnrt lu any of

;lif I'rovin.fs .!] far'aua 'Uliei- riiatl iti'- I'rnvinrp of tiiit>lj.'c :

ipl FroDi tilt* judirimnr in any case of proi'ty'diiigs f.-r nr upon //„/^(m

:i writ of /,«/<"< <<,r,.iis. \r.rt.>„>iri. .>: pi-.,liii.uion i -f "

^
_^^

"

;irisinff onr ()f a nMiiinai rliav.- and in any case or proc.-edingH "|^,
,'

r..i' ijv np'iii a wrii of ii,anil;niiii.- , -and in any i-a>c in Mliicli a,,;

iiy-i;nv "[' a nninici|iai i nrpdralinn has ]^<-i\ i|iiasli«'-! by nil-- or

(/rd.T of f-inrt. or ihr lule or orU.-i- ;o .pia-li it lia> l>.'''ii n-fuMU

afl'T atirniiieiit. K. S. • . c. i:;.', -. -!. -m f.wx. ,m;. ,/ /.p/ .".1-."..'. Vii-l.

i-;i 'i"liese words in l>ra<iiel> were addtM l)y ."4-.V" \. r. -.'."i. s. J.

All apiK'al cas-.nut he had direct from the Iliith <'ourt to the Supreme

< oiirl : i;. S, r. ». i:!.'. ss. J4. IV.: (:as>. I'l-.. 11. 1.": iMep! hy < ou-

M'^it iif partif~: s. *Ji; CJi. or hy lc-av<> of ilie Siiiircmc t.'oiirt. whcr-'

tl.f jii.i;:nient -oii;;ht to h-- app.'.al'-'i from is 'inaU or is a judiimenl

liWTi'c. decretal order, -'r ord-'v ijronoumeii in any cause, niattir.

,.r i.iM.vi',lin- in tli.- na'-ne of ii -oil ..r |,vnr-i..li:ii; in K^iuiiy /'...

, mundainus

lly K. S. O. I-. 4'.». s. J. a limiiatmn of the right to api»eiil lo ihi*

Siiiiivii,.' Court of Canada was imiPosMl *ii c-nain .;!>.-. lail lli:- pro

MS|,.;i via'^ hchl To he iiftrii '-"'.^ ..f ili.- I'rovim 'al I-egislaiuro

:

(V.o.'.,..,„ V. liya,,, IT S. C. I!. J.H.

Tic- l»oia. Act. IrfMM Vi.'t. c. :;4, I -i'- i»(/nL p. InT'*.'. I'^v MJiU'e..

-'-iri.-iinn~^ on ihi' n;rht of appeal.

Oue«tioti8 not Appealable. Lx-i'in a- le'reafl.T m-'iitioneo an

;:[.|i'al cainiol he had lo liie Snioem-- rourL liom ;in\ .induaiein --i

ovil.T whifli is not linat . tlierefore. a.- a ^i'^neral rnh'. aci-.-al- r'n.ni

hl-rli'i iitory oi'.i.-ix or .iudL'nii'nt,- will in>t lie: K. S. C. c. i:ir>. -. 2M.

N.T i;ni app.Ml.-- I>e fiii'Tiaine<i fniii. .ii-, n'linnary ohI^ts evr.-i.t when
ii,a.|.' in tlie ,.xer'''s<> of e-j-iitahle jurisdiction: lb.. -. IJT :

-.• lulu-

V Ihnn:*. 1i; S. < . U. T'JI : Uantiii-r H'lnk \. fit-ir„>->. I'lp >. C [1.

lo.-.; r„„-(.//„„ i-^in/ir I'll. V. Tf.roHt,.. :jo s. c. It. :::;T.

riais an onuT alio^vlnL' amendiii'-nt of pleadiii'.;- i- no; ai'i^'aiahl^' :

Ut/(wm,s V. f.ioifinl. 'j.»\ S. C. It. i*^i: nor an opi-
i i-^ t.i •<^\< whirli

jr.' Ill tlie dis,fetiM.i of the ri.iif ;
•l-t!i""i.> \. ". f/./v ; "J! .<. C, H.
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Ji;7: ,i;.i,.,s il.vip l»- ^.>me ,|uesli..ii of i,rim.-il.le i"'.,lv^,l; .1,.^

He 1 «!< T. S V U. 1 ; .-iiiiith v. SI. Jo»« Cill/ «*.. 28 S. C. 1.. i

ijumoU V. iiruiii;. Ill s. f. u. oO<i; i/»;.- :'""'""«''""• ''

K. ;jli;i; iJf/,io»..»,. V. (..,.i,., ^(1 S. L-. It. 'SJ^. ho also im a,

will lie fr...u an oi'.l.-r sranliiii: .'i- ..fusiiii; ..li "nl'T .ii' i

tlon to set .isid. a .iiulgment ty Urfanlt: IJ l>uni,ho„ v, /)<,,.,.,-. .

c. i;. (iw; Lut^M i„,s/.( V. on*..-, c, 1,. «•"?,';,,.'™
:',;;,

p^pftually staying i,™.c.-.i.i.B.«; -..-", I,„,f K<i"* v. * ut»rl. j.

i: 11).-, and It baa also l«n hflil that .in order allow;nc -n

judemmt lo be c.il.ied o„ a stminlly iml„r>wl wni ,. ,1,.-,.,

ano n,.t appealable: .\U>'rru v. L„u,l.,« .f ( o.uJ.a,. £. cl 1.

S C. U. 4a4: Irat we VmjM v. (),(/,, .u,)™; iioi- ilue.s a,i ;r,,,

from a.i order retasillf an aplilieation to set a.lcl., an order di-el,::

bail; s,,nnmen v. J»me,. lU S. C. It. SVi: nor mw wb.cU ,u.

mere <,u...tion. of praetice or proc^edure
;

rpm v. WrrW,.,„l ,

a4 S (.' It. 14'J-. MacdannM v. r'nlim, : IJ ^. L. 1!. -""•'''

Trepannifr. -J* S. f. H. »I : Toronlo Soilicon v. flalfoui- i- S. i

•:;i. \ihi..iiiii. :. sruihi. :' x. > H- '" '''•;"". \- •V'"';"-
;"

R 181- urlew s',me snbstaiitittl .inestion ot riillir is niv..

„a,e .„.i„.stl<-e l,as l.,.e„ dot..,: I.,n,,l,c v. .l™-'™,,ff.
j.,__

s

:',l«l: ;;a«(ern /'otcinfti^. H,ia/.' v. ..ir.iii. -II ^. < It. !>

loiiflit V. Or?/,. »H;*rri.

Orders grantint: or refusm!.- a new trial, iilllioivi, dis,T,i;,.i,

, 1 1„ „,. t* V f ,. i:t.-. s '4 l,/l. ^js amended by . 1

appealable .-ee It. :^. ^-. < - '''. . -^ \ < • ;

Vi r . -, s '• Ilie aiiieiidin.iM remoxini: the .l.inl,t raised ni .

// rV
'

'l" < (' It T0!<* se,, .^ ' "" ^. ''. !'• --'^i ''"^ ''"'
'

app^au'rom'an (ii-.ier st'entinB a n,'.; triallB not nbs.dme. lh„-

,„, an :-pi,eal to tiie Coon .>, -\o|.,al il.at Court .•raate.l a
,

v

,„rtl,,.r .,l,pi>al by the appellant to the Stiprel,.,. Court wa- ,:
.

,.,ine.'. thotlBh the a,,p,.llan^ .l.-ired to e,,„te,,,l that the a,- :-_^

in : ami we Cunfdtration Lifr v. /('jn/,„. 34 S. C. It. ,iJ^.

Qneltions AppenUMc.- Ihes,. ar- now resnlat,-,! bv "'

\..i 1-,11-ttl \;,t. e. ;',1, s. 1. wUiih itrovales that ii,, a!,,"-^.

i',"i lie Sitl,r.;,:,, I'onrt from il," f'tin "r .\p|ieal f,,r lli!l.,r' •.

Llle lollou ii't- cases :—

l„, Where the till- t" real i-tate ..r soni,, ,nl.-,~i Ua

in i]ii,'stion ;

-,.e .:;,:,-,/..,i.,W v. <;,i(;r,„i, 'iS S. C. i_

n.il.t l'„ II,.. Hfi: .Irrmyn v. Tcir. lb.. 4!l,
'.

Ivo'iT;. ^. '
:\i\ !i. !. il. :;iH: -luro™ > -l/or/./lum, 32 S. I

.
It. 4!>..

/, I Where till- >:ilidity < a patent is alT,>,'leil .

S,v lu,:„ >. /Jit(.«..-. > ><• ' It- •i^'^' """""" > ""'"" •

It. T.

t,.i Whire 'he matter iti ,.,iilr,,\,'isy .1, tie- atn.-ai ,'X<,

.yn- or \alne ,jt .fl.iKm. exela«ive uf costs;

.s,e Ba„,»,' ,/. l;:,„>l, -: 7'r.,(,.„ r. 3S S f U.
f-; I

«"'",;

,.,„ (/, 4K1
, ./.rmi/n y. /."• /(,. 4'-''

;
' ,i,„.„ ..la l<C"),-,.( .

\,;.,, S 1-. K. I'.W, *Vn«Ae/ y. O. T. l!;l. ' '<.. .1 ( .
i-

.

.s. C. U, iHr., ',„oW »,.',./.l, ' ". V. /,».«/.(r». •! is. < '< 1^'-

1,1, Wl„ri. the uiatt,,r in oiiestion n'lates t,, tne lakir

uiP'iiil '-r other ret>r. enstomnry or other dnty or fee. ,,

i|. ,i,n.l ,.f a L-eneral ,ir pnbii,- ,iatnr" alT.vMe'j lii; 'ip. r.--

S,',, f,t,,.ii/,",iu Wiitim' (.-'» ''" '•" ''•* ^-
'

' '" '--

!,.;r.,l.:„. t! ( S. C \' L'Tl.

Uf'ClK

m
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l„i,*rial or Doraimim >t.itut. .. .i ;i
•

,,,,„u,..,l,l,. ;„ ll«- wlmle

TTZ,.f«., d^bt ahout",!,.. ™rn.c.to«, of .b. d«.. :
"•.

"
, , « ,. 11 1,;. liicc V. Tin- Kiiiy. :1- >

J ,„;,. ;n s. .-. K. ;«r„ r„ci-cr v. !<.»».. 3o s. .,. u. is-

.„!; l^e grounds upon wbicb .a;. --,
•;;^7'^;;; ;;;",„;X.^"t «a.

:,„,l
;„.™niiil»lcd »n aa to .

iiuumr ....
i],-,. .,./. (,•(). v.

'"'"''" a •"^<^^^ 'i^- ->='« •"
"•r;;','%:;;i':;"';"

,"";;" ,^";

,„iLat in uispuf. »..eb ^>7"y',: -'
,,^' , 1^ !;

^"
dpvKia.M. not Ihat rm'r.TM.'d, lE ib^i all- ili..'nnl.

^ ^

„,. Ol/a.™ V. U.n„.r. al ^. V-,!'-,J;
'''""" " '' "

i; ll.Tt Jinin v. .UJ.-r,.,n. 'JK >. I .
K. ISl.

, ,h, , , ,,. ua.iui.i lor wbbb .-..vn-al i-i'>p.mJ.'Ut»

^.iki .' ii.ci,ci. ist'-. 1..T •;"•'

,j, ,W m-l-iN. .«bimld 111- disi.ii>».l :»"'«' -l'"''-'
'

,

appeal, ar. r. snlmod by lb. I niuinal ( odo. iv^.- ./.,..>-.'

:;-j s. r. K. 4»ii.
•

r i

n,e siipnaii. .-..iir, I,.-
-'-';';rv;i:;:;/™'S.;;ii.^.':n-i;.>'--'-"

i,.-!/^,-. wlieri' no i>\id"n''i' III irhin,.ii i"m .

W(-,i;,m/ '"..

„,'|,;,;, it 1H,M, .ak,.„ at tlio inal: !/./,..,..„>. /., /,.., ^1/""","

: U S. C. It. I!84.

, I .,.iortui'.>a .ai a nuestion oi tacl . Dniilialci v.

- • ''"1: ) '\?^;,.t'^f:';;p"^;trr::i;t-: n r: ia,;;;:';.. ;v:tb
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Tniiik Haihcay >. tiaiiu'iUc. _'." Ont. App. :i4i •Jl> S. T. 1!. J

nWviiinmi V. Jonis. :[:i S. ('. It. iVrft: rnnulu v. Lni>'.U>„>. ;in S,

U. 41V»: iirauby \. Alriiunl, HI S. ('. It. 14; even ihuUKli the Jml.
thr trial wns clissiuisliiil : I'ruxn- v. Ihnr. yi» S. t ', It. Jii.

oriUnnril.v. an nppellnte Court will not louTlerp with tlit- n-'s-.-h

of iliimiiKr^ iinicKw tiiey iirr" plninly o.\ (•;'« ivf or iimdi'MUiU-, .i „

been nrrivwl nt \>y mere gut-ss-work : WiHininR v. f<irf>hfniiiiti. oil

C. U. ^2.'!. See also notes to >pe. ."J of tin- Jiid, Act.

It is nnty whfre some fuudninentnl print iplp wf jitstii:!- ii^i- I

Ignorftl tliiit iippPHls on n question of cnsts cnn he siirct".,-" ;

Smith V. .v7. ./o/i(i. lis S. (2. It. tMCl: .-^clilitmaiiH v. Ifoickir, :;ii S

It. a*j:j.

I<«»Te to Appeal.— VVhrrt' tli.' rinn> foe lodging nn i\\\\--:<\. .r

giving notice of nn appenl. wliprc notirp Ir necesunrj. is ^ntlfr-ii u,

einpse without rhp (!ij|((;il h.-iim ioUKt-d or notice jriven, tlu- )'..irr

nppf.iled from, or any .luduc thiTfnf. uiiiy under HiJerinI cirniui-iM: -

al'"\v fin npi-^'iil to h.- t>rntiL.'lit :
<>*• It. S. C. c. 135. s. 4'2: IP i-n

,

Bank of Montnal, '^W S. )'. li. t:;.'; itauk nf It. y. .1. v. ir./.'/,-.

< oiitieo'R Dig. Ill: Cnss. Dig. ('_'». pp. r,70. <J7l : hut the Court 'r

Jii<!fff» IB to niiposf siirli ti-rir.s ;ts m wciiriiy fir nth'-rwisc a-- - > -

proper under tlip cinniiistnnLes : K. S. C. c i;!.'. s. 4'2: the npii;. ;]-

Khoiild Kht'w that hf* hnd a hoiiH fiJr intention to appeal wliih- il :.

to tippenl wiilioiit loa\e existed, and iho susp.^nsion of furth'T jif
:

niRs hy reason of snui.' sjh'i iai circunisianii-s : s'niith .'. Hunt. Ti i). ]..

It. !>7: or that the niiii-<:on to pmc-cd with the apt-*.:' mi dii'- >n\~.i~.-

V..T; oniPs to an imiiit^^minnal slip: Uosh w f{"(,rrt.ioii. 7 I). I.. 1;.

-«;( /!'! llffr, V Mufiinf l!'»trir TAfv. /»*. Co.. 4 O. W. It. 20'.'.

As I v\ liar : -II.

ApprnviM- I'f r!i" ser-urirv t-.r fli.' .]^pi->al

the a)iie!i! li:i.!.''- ^-r-. 42: f;l". I'l .. _'! il .1!

Secnr ty to be GWcn.— Seeiirity :iMt-t he aiven hy \\w ;'•]•

t«. the s!iii-f;ieti.iTi nf Hi.- <V,iiri appealed from, i.r a .Tu'lg,. ili,.;'.

C'-. rii- >:iri-;;';ir;i(iii .if \\\p Supreiii. ("..iin. nr A .Illilge there..;.

exreiir nf S.'itMi. rhar the appellnnt will .-iTectimny Tirn-eiir- M- :

and pn.v -ndi i'(,st^ aim ilaoia^'e- !i> may '" niv;trd"il acnin-i li:-.

the Suprenu' '.nil: se,. H. S. ('. r. i:!.". s. M',; .'X I'pt wh.-,,

oppeni i« hrought hy ur 'in lnhnlf of the < 'ifnvn, ..r in !ir<i< . fdim;^ ;'.

or ilp'in. a ^' i-it -; lioh'i.i i;,ri<iis: II... vnl,-s.., . i:.'i. ,,1 ,i
.-,ii..-.1 V

e. ^l', S.Ii..,}. \. The iini.Minr "f t!>- .-f(-!iritv fUrd hv «. 4'; , niii..'

iii.T. :—.l: \r.li.r v. >. r. ,-,.. VJ !'. U, }T2.
'

>e.. It. A: I,, i-'ir-m-. No, in;r. y»'M'<rf«,

.l/.)/.«.,.(.* B<MiA- r, ';'.,..,: 17 i'. 11. i-':;

ttiai' L. c(- ',. 1.« I' IE. !i:;

order for that iniriins.> lUM-t [m. nl

4'a-.'ll"- iV. 2nd ed.. [ '.'2:!.

rit* attpliea».-'ri fnr tin- nlloivji

in ( 'liBiiih-Ts "Ml,--r in ih- ''nmr
( f.iirt : rt". .ipi'M.alion -tmnlil I,.

v:,|,^,i |--.r I,,,!-.!)- f|„. ;,,.' ;H. <.r

•''(:;.
. W in'-, 'l t'. It. 2*^''

S.'it II

nl tri the Snpreii;e t '.

Fru»T. 17 r. ft.

nr^uyi V. /.f,iN/,,i, ^f '

i'.- .! into ("..:)!;

V forii: of -iieli ,,i-:;,-

ft. i)f tin- «ernrir-, -h'.uld \»- •:

Mpr^ah'd frniii. i.r in (lie Sup;'

Miiiil'. "i!fiin th.- -^iMy il;iy«

vii!:it. til.- .-vti "li.'.t rimr, if n
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K,. ,• , or c.r,m ...a, -...«r„,. .,.• l^n .,-„. -^.. li. * ...»-"'

t.„n,-. .N-. lias. 11««.

n. .m.« of ^ri.y i. a conditio. ^^.^"^l^JIJ^'J^Z

l;:r^Xf:^:s'^r'n:t::zx:^'::u^^^^
„, t-nim -iii'h l™vo t.i ni'pi-nl :

/ft-

,.„. to APP.... w,..n H..«»r, -An npp^l ™n ™^ bn

hrn...l.t. without l™v,. or 'nt.s.'nt. from tl» 'l",;,";^^^,
,,^ ^„„., ,„ „,

z^z t^;:i .-v"i:;,aii .fr,.. fn.,o;. r^." -f -i^m i,,,-!..

I'"'."" 7, <',' v;r. « •••. i::' : on.l tlv Supni...- (•"tirt o,ay a v.

liT^i.-r^Ho/aM.'v ;,n-„p,».ol fr , -op-finr ....,« ,^ l,r,. n-

<,„,„...; li. S. I-. .-. VJfi. ». 2tl tai.

nu. Sopr,.o.o Conr, hns ,..no,t„.t an a,.,..:,! ." ^j- ':-"^!;;,.,,;:";;;

ll.,M(. h :-. I
. ".

I

: ,1 .,,,,1,^ „f „ i.anv «-lio rcfn«i'.l to

:;r'i;:.irr';;'n:^i';";.:u:^':v. '-.|';'. r-^ " ':;„«•:-:

'»"" '-'
;r"::;:,';:r;;;v;;i:.i;"":',;;;, -oirw::;? :n«oi,.;;; L':..;n.,

f„r „„ apn.'-.l '";"';„.';„
,.1 i.. <•«»« "-IHT.- th..r. wonUl 1-

„„ :„it«.al to IlK. Coon .,r .\,.l.oal: '>/(.„., '''•'/: '.-.,.
,, .,,

L'Wl; .-111 S. I'. It. T*>^.

n,. snprnno foon will n.o ,..,„.rlain an "I;'';'';'''"", ';'',
Iniln

''

.pr-al after a similar :„.l.H.an"" l,a. lw.Ji_ n.no.. ,. tl>, tntl.i

V.|,..al- lurorn V. .WarA/in™. :i'-' » < I'- '•'

Ti,.r.. i. no appeal to tl,.. So,o „ Conr, ";'" <^"-:"^':^
" i',:'^!X

„l till- Supr.-mo foiirt in Chniiil'iTsi crnntmc loaM- 1" -m" " " '

l,,,r.. „ V. /r,.J...-J«I Oil '.... :•" ^- ' ''• '^^- -'"

r-r,.Ci;;;,;an':r;:^n;:r;;rrprao:;:o

:t,::»n™™M:niii'n;;n:r'=i,,s\,;ho;;i:.,;n„i,..^^

,,, ,.,,„ |„. ,„,t,.r...l tliat the lini.. f..r ai.ii.'aliMi: rniw ri.m tli. -i-'

;;"..; "nl;: -.•s,,m™„ v. //,-.<». n s. ,v .^ n.. ^:;'-;-,-.

; ,S„',M a. tl,0 .rn,l. hot n.,l„.,..| ,|,.. "-""'"
"n '.'"nrV,, Z

K>1„ ,l,a, nolHnt suhMantial r a.„..l to 1... ";'""';"''„"
•line ran fr.ii.i tlio |,r..iw.nnrioi: ..f llf jo.luoo..nT

; \ • . . /
.o'f"..(
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lO.SO CONBOLIUATKU BULKS.

RulsSSl. Macrae, '.t> h. A. tiUr> ; and m-i- Martin v. tiamiiuoii, 20 1^. <
'.

T"t ; an Ut t. iiui* wlieu a juitgiut^ui uut proouuuced lit upvu i <<\

is 10 iie U< ' lu be piuuuuuueU tui' the purposes ut' appeul : •

U'uiJuc-e V. itA. T (t. 1.. Il, r>4J. TLe vucaiiurik oL ilt>' Sii; .

(.'min urr ii>'. to If cxcliiiicil li< rec-kuliilitf lh{> l iu.<' fur uppi'al : \

itC. \\ .liafUi; ^upni. 1 lif iU\\ 111' iJliiUnuiU'illg lU' ilUtliliK jllUi,!.,.

wbiclnMi-r oi. tlii'u. i* ibf ilii.\ from wbk'h th** >ixiy dn.vs is t ,

rn-koiifrl, i> f'Xvliiilf'l, Till- lime for HpiH'aling luii.v be exttiiidvii i-,

iifrer llit- time prt^criin'il li.v the xtiitute has ixiiiiMi: !«»<;/(..

ii^kaidti'.i.. 1~ S. (., K. Tui: l.ut S.'- Cu'iittJifiu Mm. Loan it / '

V. Let'. ::4 N. r. li. ::i»4: .u^y.-O'tH. /*yr Vi«6to \. M^n, ai s. c.

•JMi: iiii'l Uiiwitton \. .l/u(. /ee.«e/-fc. 4 O. W. It. 21H» ; 5 O. W. K. I

\Vlivre u ri^riy t-lvviw to Uiuvi.- foi- »ti exteiismn of the tiii." :

aiipealiii** liflon- a Judnc of i!k' Couit of Apin'iil in (Jliaiiilvi
,

r;iinint iifliTWHrds liiiik.- ;t >iibsl;iiitive npplicjitiou I'oi ihi* sjiun ].

p.isL' u. Tlir C.Hiit: llmuiUon \. Mutual Wstrr. Li/f /««. Co., Ti

n. K. Ui-. Wh.'ilHT ;iii ai'i" ! Ht't from tho Jiiilj.v iii (.'Immboi

-

the foiin, ijU'ri-f. //-. .
--. I m;<ihiirsi„! v. h.ii><it<i; O.' '. liii >

notice of Appeal, wkem Neoc-ssary. Nu aiii<t':u u[)od a -!

fiiM.', in- I'ii'm K uiii(,'iii''in up'ii! a ii.r,i;..!i in enter :i \ I'dn't. oi i

"uit. upmi H )".iiL refivod :u lii" trial. •>y from a judgm(>iit up'

u

liiOtioii for H new triiil upon tli-' i;:>'im.l th;it ilie .Tutin*' lia.- '

iiiled flCv'T.liiii,' 10 law sl.ali he alluwt li. utiles'^ iioiice thereof is a

iri urituu: to the o]ni<'<iu- party, oi !ii>i attoiiioy of ret-ord, v. ,

t\\'-iH.v .iay^ afliT thi- decision i ouiplaiind i, or wiihm smti iu\.

tin,*- 1I-- tlK- < 'urt iipi-al.M iri->in, or ii Judye rhiTCof. allows; U.

( . I.-, i;;;., -s. 41. N<<ui i npiical would sroii: lo in- unin'tv*!- m ^

till' case ••( all other :i; aih lo tlu' Supreme ('oiirt I'u <'iv il prcv

iiii:-. The " rpi'i i:i! rioo " iiii'inii>iii.'d in .•^. 41, xK/ftJ, p. I'C'.. ii

mn refiT to th>- (;',»i' pri-pinvfl for .m ;ippt\il to the Court uf Ap|i

nndei- Itulf T:iS; Itmj.ir v. Had»„hu>^t. 14 T. U. ;iTtl.

i tic si\ ii'i; of ijotici\ when necessary, is a condition precfil nt r..

i-jght tu ajipt'iil : Voiiijhan v. Richanl^u,,, IT S. < *, K, 7(13.

I'or form <if iiotiii' of appeal, s.'.' 11. A: I.. I'orins, Nu. IMl.

Case to be Settled. -TIk' appeal U io Ik* ou a cast' statco I)

pfliii.'^. or. in ''s...- 1,1" iliffci'.'ijrc. to l>e st>ttled liy the (.'ouit x\\>v

In ni. or a Judtf th^-rt-nf : s.-e U. S. C. f. lU.", s. 44.

(lie i-ii^ip i,s t'l -^t forth ''o nuifh of the pleadiiijrs. tvidt in^. allnl \i

Binl d'"iini'-nts as i-. n.^if^^ary to raiwe the inn-iiuii for i li.' di'f -

ii! tlie riiuri : it must alsd iiuliide tbi' re-i.^on- .tf i li.- Jndni- or Jul:;'

of the Court or Cmirts l..-l'>v, : .v,.e Huh- S. C.. _•
; hut s.'t- Mtij/hir

fit-'ur. -Jt; S. C. It. ."hS; and alM. the formal oid-T -n- jiidKnu-iu .

Court iipliealed from: It. S. C. v. 1^.">. >, 44; L'l !•! \\ l^uitfii!/. '

I* J. .. IJii; liniru<i: \. i\>«>.. arid Wuih,'-. ^. s,.,al»r. lb. tlT:

li'n^i ;\Nii .niitiiiii tlie fni'm;!] ju'lpineiit nr ord<T of ;lie Court <ii

lii^liu,., : \\,;hi \. Ihi<:,„. II,. HT:; ; :<nd ai>., a .„i,y i.f any .

whicli iiiny Imve been niadf by the C'ouri beluw .ir a .hidjjf tli<'

itdai'niny ih.' time for appealinc: Rule S. C, 3.

It should nor eontain imniaterial dnruincnis. nr do.iiiii":ti>. nr

III;. tier. 11. -r l»'fMi-.. ill'- C'luri <if nr-'t in.--iai;'''' : Li-.'.-u.-. v. Ihr M--

Bin<l\ 1 > S. C. R. -VJt;: Kxchavge Hank v. t.ltlwfin, ]7 S. C, R,
unless Th- "'..lilt (ipp>'al<-d from has formally admitted fuitli'i- <-\l

to \., L'lM ;i :
-ff With- 4'.is

: .n whirh i-ase 'ijicli furtl.-r ev! lenr.' w
if laati'Mal J« tlie ipiestii.n in .-iiiin':)!, I).' a m-T^-nry I'.'iM ni" Hn'
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llii' Ik V.

by Ih- .Ill'liihi! I

?>»il. A. C. mij

llilt'' ol' tlw

Xiic 'ji « *- «• <«'•

By 11. S. 1. <•• "..«• >
,,„viaea t..v In thai .V>:t, •" I') llv" A'l

,,„„, „h.u "<;>"'';'
, "by ,h, ,«.u.-ral Rale- of tl,.. Su,>r,.u„.

JviM' Council : Vi""'«" V. (,M„»lan

St., of procdi-B.. ^>..«'i«''»
**»;^;";.,,X"i,; „'u;'':,;'w

; < III P K 4'.1S>; \tiiciilluril Int. I". >• •"•'".'/"'. '' '• "

'.,r ,i,/«<i |.. ii«;t: '" 1" ""ij' " """ '"•' "'"'"'" '

/,• . (1. 1.. B. 18".

, ,
,..,„. ,„ „,„ ,,.,.

I
,„ hv ,1,.. ,,i.vn.-. r.r .MtM b.N a .li.-w.

\H,,.II. -J f- C. K, -'TX,

•ri.^wlixr with th>' pfin'i'J casi' 11 il

M,..lll«alKl CXhlbitK l"^ '•< r -iIotk.. lil

,„ |..i,o.ileri witl. l{..vM.-tiMr ..f 11

pro.lnrtion is liiiii. n»-(l with iw ot.1

I'^ni-f: and thp Sniin'iiif •"•mri. '

nil IIP niiy of thp int:;'";il il.nniii''

,.;' ilio Supreme Court :
^ee KuU' >

llio c.iise must !«• lil'-'l w"!' ''

iwpniv rlPlir iiiivs. ni Ie:i»t. U I'l-'

Sr.preme (."ourt iit whl.h Ih.- iipP''

i..l ropiod of fill oriiiiii-il 'i"Cll-

rho rnurt of lir-l iiistnur" are

ti. Suprenie Coiir;. il'ili'...' lli"ir

of a Judne of til.. Siiiirerae

ihereoE. may or'l»'r rhftt

;i.- Il..i:lstriir
ir a .lU'l'

I. I„. iriitisi

,
<.. 1M.

.. Iti'sislriir

ihe tj*»t dii

1 i.* I'. If hi

lilleil 1

,,f the Suprvui.. r..ur'

.. of tlie session 01 thi'

„, 7,''i/. s. 1-. :ii.

FactmnM.- \, i,.:,-t tifi '«>• i-f'f '" "'' ''"'' "' ''";

„,enl Ik to b.. h-aro. tl"- iijvlla"' t>"'l li*l"'ii'l"

deposit with the UenLimr of the Supreuie
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RitltUl. l"''iil\ 'i^ I'i'- "f rlirli- r.i.fuin-, nr iM.int-. f.ir iiixiimt'itt In im>i

w'P Wii/( S. *' -';'.. Tlif rnctnm l- lo rnninln n < umi-In* •tni.'iii.iM .(

tliH fmr* iitut i»f tUo iHiinlK <>f Iinv ihtfiiiiwl to lu" n-lUil on. nml ..f 'h»

nrBumt-nlH ami niilliorltif- in \m> uriif.i nm) »il''<l at fli<* h' n i,-.

iirrnnsM iiniU'i- ii].|.i.p|.iiiir.' Ii.mN; ".•• Ituh H. <*, *-*4:_a!it| - :„

h<- printed in tin' Mini-- styl- a» ihf < n*' :
-'»' /?«/ S. r. i",

ir flip a|i|"'llaiit tl'H'- ni-t UPit'i'-il lii- fuiliirii williiii llif piv-Mii..!

t;iif. th." n-poiiiipnt may niovc |o (ll-inihw the tipiM-iil : we Ww'< S. f,

31: aixl f til." r.'-p"iHUnt I""- n.it .I.iH^it lii- ^i.tniii lIi"- iii'l :
"

nmy ^.t rlif appfiil .li-wn to I* li.'iini >t ftartt : m-p Iti'h S. i
. j;

,

bnt Nurh upttitiit (I-mn nmy. on Mpplimtioti in Cliainl'^r*. -iipp(irii'.i tv

«lHfInvil« Pxcii-ii.ir tli.- il-faitlr. \*>- *•! n-Ul.-: <.•.. Ruh S. f. 2«, Th.-

fflctnm tir^t (i'p.i»iii"t i* M'.t to Im- ni"'ii to iii^p.^tiMu hy rlic .ipin^ir,.

party until ho Im-* .l»'|.n..itMl hl« own factum : wp UhU S. C 20. Aft.r

cnrli party \m^ dfpf.-itpd his factum )xc nuiy, on ilt-manil. ol.tnin ih-^

cnpi**" "f 111'' "PI"""'"'*'* fiictniii: >>•*' Ituh- H. t
'.

">'

Nj fftrtuniB nrt* reniiircd in hiihuiM rorptti nppt'al»: -"'•• Ifi'U

». ('. 47,

Kni-h pftrtv -lai--^ t,ri.-llv tlio f.i, i- i'l 'li- fartuin :i. .-.-niinL- t,, ),„

contpntion ns to tii- r-^nlr of th.> .vi-lmr^. Up thpu ntati's lii^

proposition of law npplionMf U* llio*.,. f;i,i-. ami i:ivp>. tli- tr-, ;

citatum of <ii-<-- nn.i <>ili.r aullioritii'- imuiil".! t-. lie nil.'.! .n i^

support. Ofr.nHiv.' ronniH-nts on fli*- <<iinhr t "( .I'hIiips nf ;i:

til.' Cnml-: Ih'I'.w arc irn'Ipvant. nml may l»' I'lt-n"! to !>. 'tni.l; .u-

or tali.'li n(T rho fiI.-«: «rP V'n,..,. :: Ifth-.,-. !1 S. i\ It. ir.r.: 0->./f,.

nn» V. I.'ikr, tH S, <
'. It. <":'.''; i'li'i Hi" "..iirimr of tli»' imriy on wi,

.
..

bphnlf Ilipy aip ma-t.' may >.il.j.'.t liims.'lf i.. tin- cf-n-ni-.' -f i!

Suprpm." Ciairt: a;ul i-'-^t^ may I"- ri'fii--ri| r-. tli.' p-rt..- -<• .-fF.'i-: ..

(>\iri ttuaiirh «uccpt!*iful on tlif appeal.

Notice of Hearing.— After t1i.' '-n-.' i< file.!, thf apppllaiit - •«

Kivp 1,-, -lav-. .1. I'I hnhniM r„n,u- npp^.ii-. t*vM we.-k-. iiMt'f l^.-ir-

iris («.-o M. A- f.. Korm«i. N'<-. llT.'ti. f'^r tlie npxt foil. .win;: M's^iMn -f

thp t'onrt i-J
'

x.'.I hy ill*- A' i. oi- a- -i^-ciidly .M^ivMncl f.-r i,,., i:

nppcnN- OI, If rlifi.' tu. not "^nHicipui tim.'. tlien for thp next •..--. ;i

,.r the (-'.[irt- VnUn S. <*. II. n. 14. 4!t. SO.

8ettln« Down Appeal for Argument. —Tlu' nipeal i- '

•spt (Io«ii for arc'iio-nt at jt-asr f-mifcn ilay^ lioforo tho firsi A:\\ f

tjip 'if^iion nt wliK-h it i-i to l"- Iicanl ;
« ItuU- S. C. Itl. A >

i-

cnnnot h- fot down without the \<;\\- of tli.- Stipn'iiip f'ourt. v i

.lu'lj;.' Ihorpof, ivhich hns not (..'en til-'d uitli tliP Keaiftrar 't i

Sni.rfnie Court twenty c|. nr uny^. at !pn>.t. I^efore thp first day 'f 'k

.pssi'.ii : /h.

(1. AlTKAI..'^ TO Hl^ Ar\n>TV IN' ITlli PRIVV fofycii,,

rroinCfiurt Appeals to Hli Majesty In His PpItt Council.— Ii. "n^^

o( App.il. where the ri'tin-r in .nntr.n-'T'"- >-\"'i\- iIi-' mii '^r v;iImp "f -•^i."'-'

or wherp thp iiiat'^r in <|upeiinii rt'lntec lo i!ie takrnc of an nniiivil '

other rent. f>f^i.>M';Ty or other dnry. or fee. or niiv like dpmni"! "^ ^

jT'-neral niid [.iihlic nature nffTtiMi fiitun- richf" "f wh * vnln^ "r

iimoiint --opver i!i.' '.nme may be. au nppeal from ilip f'.i.,T of Avi"*;!!

lies to His .Mnjoty in His rri\y "'..nucii: l.ut .v.-iu -.x^ :Ui.i.'-i'! i'

is deolared that nf appeal shall Ih- tu Hi'* Maj^-ry in Hi- I'n
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rmracil: 11. » : ^^ .,.^ J ij,, cunll.rr v. .\iihi,«. 1

Mill''- '— '^^ >c*»M" ) »«*< "fOfa** ; "
, t ,i.„ V ...iri t(t h«

f . Cmi t.. Ills MiiV'tv 111 l.niiuil. tlip 1 ourt to M

I in

, , ,,. ,1,,. I'.lvv Coniic-il Willi""! li'»l ri'n""- J'"\

,;i:M;r«:i,m:^ nJ;: i.r rl.iu i'.A. .—. '«- -.^ .- -" .-i-

'"- "" '""" ''"'"•

, , , „,„ «„,,„„„„ ,. , ,„ .•„„i.,i,.,

I, liinHicr V. ,l;/liii". - l^""l'l'- '- **"'<''~^ ^'

p„,;, lul.V .11 p. » 1 .

,1 „, ,„, „. |„„,il,|,. to tllO ruildl-

:::";:f^ s in.""'-^'"™-': ""' >"«»""',
"'7'\^,'",;r

, ..rnlil/ ..I- till- cii^. "ili.Tww- vrr.v liiil«.viaiit. ..r ll»t il m
""I"™''';

'"„,'„„,,,:,. ,„„.r,.., ; ,11- Hint an ii..|...rlmi. ami 'ar

r., V. SI. y..li,ir.: U \vv. ' a-. m< :
,'v > ••J -^ Ap,'. ^ "«•

"rh^ ™.titi.in n.nv l.p ,v|„.w.ittoii. Iiut il i» brtl.T ii, iiriiit it. a«

,,. lUM- it liffni-f Koiiij: into r.inrt.

,ri m..,l 1,1 till- manner pr..rriU.rt l.y the Uiilr, nf fit.-
I'm. •'."'

il.-mint P Pl'4'*- As a L-.n.Tnl nil.'. Ii.ivvv.-r. II |. .Inili'M aa.l - a

•„',,,. I |„„ nt-niu wli., s it» typinu- or iini. 1II2.
1
li-'>

,,;,:,; l.,
'; ,ll,wi,\vi,l. tt,.. l!o...Wtrar of ihn ITivy r.«.n. il t..r li-ar-

"T; is voi-v a.lvi»al,l... Ian la., n .-y. '" "-•• ''

T;!:^!''!.'"?'',;;^
,1,.' ,„... fnini III.' Sapr.'ai.' r..un. .ir "lli.->- '"a" f"™ "'"'" ""

":,:,::! ;;;':^ii.aMn.,n,.,...visa n.M^^^^^

;:;;;"..:r'.^";;s'i:;;:,::sr';:-"'::' ^p.." -'-" ;^ ^z:,-

:r-,.'';7^L.'';,;ir''^^!Jiar'"::^j : ;^^^^^

7711. Aiaon,., .1 nsalarat - arr".>u,. III.'

f^;;;" '1"
in^ 'a

'

•

.

nr,.- Iha foii.'rnl Importan.i- of th.. „„r, ion vvlalla' t I'".- '"" ''

ri,.,.i.i.m lias Li-'n l.as.-,l iip.ia Ma-.-lisli aiilla.nlia" i
/...I.."..'...

P II, IK'I" \ r. 4S1.. r.T I.. T. alir... il l« "..t oaa.iBll that tl,a

' "''•
.

, I ,,., „f -,.,..„ i,„i„,itaa...' to tha lairlias or a.il. a
iiai.sti..iis 1I1V0U...1 at-.' at 21..,il iiai>..i... . . — ,

,,,,.,1 ,n„,tra.-i piiWi.' alt,.mi..,i: />.- '... v. I..w;lnj. ... I.. P. .11..
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CONSOLIDATED RULES.

Sliitiai Icine to appeal was rrfiised in a case involving only nn

issue of fact: C'lmnla Ventral It^. t'o. v. }]urray, 8 App. Cas. 574.

Leave to apiioal wa? refused ihougb the question sought to l>e

rni!=ed uas one of public iniportaui ', nnrl tiirnt'd on the constructiou

^.f ;i :.tnuite. because the Privy Council aid not think there was any

reasonable duuht as to tl^e correcuiebs nf the construction which had

li'i'ii adopted; Moiilr 'i! v. Scmitiairc dc fit. Sulpicc, 14 App. f'ii-.

'11(1: k; S. C. R. 407: and see Toronto v. Attorncy-iJcneral, 29 C. L.

.1. iJ'tl; and where the appellaut had the right to apiwal either lu

the Supreme Coun or to His -Mnjesty in (."onncil. and has elected to

iipljeal to the Supreme Court and li;i>. fail-^d. a further appeal to His

Mnjesty in Council will not be allowed unless some i.uportnnt (\\h:<-

tion of law is in^olved: the ijuestiou whether a railway company is

l.nund to protect a passenfier on it rniiway from assault was not

considered a question of suih importanci- as to warrant the grniiting

ot leave: Catnifluii, t'ocific !{:'. v. Dluin, l!lit4. A. C. 4.%3. and see

I'Urffur V. Murray. Iim3. A. C. 521.

Where an iippellant obtained leave to appeal on tlie ground tliar lie

uesired to raise a particular iiucstion of grent an-l general inip'ii'T;;iici

.

he was not permittca on the appeal lo contend tlmt no such question

arose, and that the r;ise turned upon ii question nf fact on which the

Court bplow was in ermr : St. .JdIii-'^ v. V-ulrti} Vi'rmniit R'.i. €<.. 14

App. Cas. 5W.

for other casi^s illustrating the principles on which the Jii'lirial

Ci.mnuttee acts in granting special leave o appeal, see 8'J I.. T.

Jour. 287.

W'htere leave to Lippi.-al is granted in a case \vhero the amnunt in

dispute is below that for which an :ipi)eal lies in strict course of law.

it nuiy be granted only uu the terms of the appellant paying tlie_c:)sts

o( the appeal in anv event: fihcnton v. Suiitli. 3>*0.">. A. C. 22'. i
: 72 L.

']. loft; Montreal Gas Co. v. CadiatJ-. 1808 A. C. 718.

His Majesty in Council will not entertain appeals on mere <jues-

tiou.-. of pmcedure. where no substantial injustice has beeu done, and

v.ill not suffer points to be raised on such appeals which wore not

taken, or have been ali^inoonod. in the Courr lielow : 2Vic Palnrove

Gold Mg. Co. V. McMUhn. 1802. A. C. 400; 07 L. T. 42.'>
:
Raiuhricl

V. AmiraUaii i\ I. Curi... 1S!»;:. A. C :;22 : SoUinrf v. Ih'ni'iiit'.ii.

l.S'.t3, A. C. »•">(!; Lx p. Kt-nningion. 8 -Tur, N. S. 1111: Grey v. Mnni-

tola tt- -\ , ^V. Ry., liLf", A. C. 2o4. unless the .Tudicinl Committee

of the I*ri\y T'ouncil is satisfied that it lin.s before It nil ilie f.ui-

bearing on the new contention as completely as if it had been

r:,iM-.i a: ilie irial : K»rii<inrat„c v. rrnlhifimUir. 1002. A. C. HC
»i L. T. ;!20: Arch a in la ult v. ArchnmhauU. S7 L. T. 404: 1!>02.

A. C. .".': and see The Qiircn v. I'niri.r. :iu S. (
". R. I'M: and when

the question of the illegality of a contract was raised by the Co\iri

of Appeal itself, but had not bet-n rai--ed in argument ln'fore the-n.

the .Tn<Uci;il
( 'onnnittee. tlioush considering the circumstances sus-

picious, declined to give judgment on the question and sent the rase

for a new trial : CoimoVy v. Coii^iimn:-'' Cordage Co.. 80 L. T. 847.

Where the Supreme Court of Canada ha« acted un-ler a sjit'cial

reference to ii. ntu'er nn nsreemenr iietwe"n t!ie parlies, and n^t in

its ordinary jurisdi. tion as a Court of Appeal, no npiienl lies to TTis

Miiiesrv i'l' ("'Minei! : Att".-i;,„. of Xara Scotia v. Grrfi'iru. 5." L. T.

271': r..-. U J. I'. C. 40.
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Apperi m Forma Panp.rl..-Iiy 1—
,

"^
'};« ^''t't '«""): ""S 832.

„t,U
«'

s fviv.,l..,>. ,.n« iho leave wouUl not have I..™ ,a.-; .;•
•

ill tlie fa.ls l,a,l bee,, .li-l,,,..,!, tl,e onler w.x lv-.:.Me.! :

n«,.:l.,.i

V. (juinlaii, llKJl, A. C. Ul-'.

M3I The scc.ritv to l.o givoii in cases o£ appeal to
|

Ills] ^;;™;;>
I;;,

Maie^tv in Piiw Council, .ball he pergonal, and hy bond to,,,,. ,„ u.

te rcspondent/sueh hond to be exe.«,e,l by Uvo sulheiont;.;,,,,, „,

sm-cti...< (exiept in .peeu.l cases), as uient.oaed in Itule <^30.

in tlie penal sum of *S,OUO, the condition of «-hich bond .hall

1"
,o the eirect that the appellant shall and viU .He.iually

pro^ernie his appeal, and pay such costs and damages as

shall be awarded in ca-e the judgment appealed troni -hall

be aliinued, or in I'art allirmed. Con. Kule S55.

i: s. i>. e. 4y, . -, roiiUiiTs this securii.v to lie Kivei..

I'tiini I'.IS. See II. & Ij. Foiuw
J, reiiuiies this

:i*en in the Aj'iA foTTIl of l)Ull(i

;<n. 117».

A boml according to the terms of this Form having the «"r;ls " or

pay " in the couJilio.,, in»lea,l of • and pay. the mortis used m K«.

k;i i. regular: an.l " effeeiually prosecute" means succes, ulb

prosecute." Hut to secure the a.uouut found duo to the <'sl>';"<I'--nts

bv the judgmcut appealed frou., s.. as to ent.tle tlu- appjUallt t a

stay of execution, n bond with the conduien in the l..ru. ot 1 oruj

ir« is not suliicient : see K»ie 83-.! (d) . A bottd for that purpose nuis

be conditioned in the >an,e v.ay as a bond .ul.ler ''"''•. '^''
,.'' I.

'
""

V. <;„n,Ja .s.-»r;,cra AV. r,,., I>. It. S.x: .Ue,Ua,rcr V. K<.d/„r«. 10

v. U. -J": tt. S. <). c. 4S. s. 4.

Saa. Upon the iierlectin- of the sec.irily n.enlione.l ui»

in Eide 831. execution shall be stayed in ibo original eau-e,.,.,

except in tile following case-;

—

(«) If the jndgment ap|iealed from directs tlie a-igniiionts„i,

or delivery of documents or personal property, exe<:ution sb.iiU, „,

not he staved until the tilings directed to lie a.-signed or';,;

delivered have been brought into the ("onrt of .\|iiieal or!;";

placed in tiie custody of such otnccr or receiver as that Con-t!;.;_

or a .Tndge thereof appoints, nor until security ha- l«>en given

to the sati-faction of that Court or a .Tndge thereof, and in

such Slim as may be directed, that the appellant will obey Ihe

order of the Judicial Couuiiitlec of ilie "Privy Council.

(li) If the judgment appealed from directs the execution of
;'^;

a convevancc or any other instrument, execution shall not ben

-I^ivid milil ibc i'l-ln:!:'cill bii- been cxivnied ;niil ibp-i-ile.i
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villi thu proper officer, to uliiue tlie jiidgmeut of the sai.!

Judicial Committee.

(c) 11' the judgment appealed from directs the sale or de-

liverj- of ixissessiou of real property or chattels real, executiou

shall uiJt be stayed uutil secarity has '.een entered into to the

satisfaction of the Court of Appeal, and in such sum as that

Court or a Judge directs, that during the possession of the

property hv the appellant, he will not commit or suffer to be

committed" any waste on the property, and ihat if the judg-

ment be atlir'ued. he will pay the value of the u.e and occupa-

tion of the property from the time of the appeal until the

delivery of possession thereof, and also, in case the judg-

ment is for the sale of property and the payment of a delici-

ency arising upon the sale, that the aiipellaut will pay the

deficiency

;

(il) If the judgmeui appealed from directs the payment of

money, execution shall not lie stayed until the appellant has

gixeii'secuiity, to the satisfactiou of the Court of Appeal ur

a Judge thereof, that if the judgment, or any part thereof,

be atlirmed, the appellant will pay the amount thereby

directed to be paid, or the part thereof as to wliich the judg-

ment may be atlirmed if it be allirmed only as to pan, ami

all damages awarded against the appellant on liie apiieal.

Con. Kules Mi4. b.").).

S...- also K. S, O. c. IS, ss. :;, 4.

Xbe Supreuif Court of L'auaJa will not emcrtani an al)plicai;":i

to sta.v iiro(*-t*ilin;;s itenUiiig au apijeal fioui that Court to His

.'liiji'stj- iu CouiKil: Adaiun v. liaiik u/ JJoutriu', 31 S. C. It. U'Jo.

.S»3. The provisions of Hule 830 shall apply to security

given under liules 831 and 833. Xtw. See. Con. Rules

8jb. 85^.

When iri'

a/in' I'l i

exe'-atioi

lie -'rant.

Judire n

nrfier

. H34. AVhcii the security has been perfected and allowed,

'.

a .Tudge of the Court of Appeal may issue his fini to the

Sheriff to whom any execution under the judgment has been

issued, to stav the execution, and the execution shall he

thereby staved! whether a levy has been made under ii or not;

but if the grounds ,,f appeal ai)|icar to be friv.>l"ii-. tlie Court

of Appi'nl or a Judge thereof, may order e.xecutioii to i^sue

or to lie proceedi'il with. Con. liulfs 8ii."i. Sj.j.



Al'l'liALS TO Ills .MAJESTi l.\ lllS I'lllW COLNCIL. \0'il

WUei-e judgment ia given by lUe Cuil ul Ai.yeal iu favour o£ Ue- RuleSM

(euaant with cobU, he is eutitleU to piijmeut out of (.uurt ot luouej

iiiiii iulo Court by llie pluiutili ua aeuuviiy for ibe to«ia ot tUu

action, notwitliatauUii.B an iuleuUt^J iiPLeul b.v tUe ulaiima to tlie

n'i'y Council, a», ollicrvvise, lL«e «onia iu ellect be a «lay ot pvo-

ceeJiugs vvilUout auy aecuriiy beiug i;i>cu. Iu «ucb a ca^e tlie lilam-

tiS sUouia apply to the Court of Appeal to stay e.N.ecutiuUi tciiluui

Cuck- to, V. ilill, 7 O. 1„ U, I'lT.

I uder ilie liuperial Statute, 7 6: S Met. c, (iU, a. U, th« Judicrn

I n.umittee of tlie I'rivy Council i, euipo».-reil to make Kulea, and

ui.der the power thus conferred the follo>v iuf liuLs relating to appeaU

hiive beeu pu^ae 1,

KCLE MADt liV THli ,jLUiLlAL Lu.MMlTTEL.

lumti.fj Jailae' "t "'• <""<' "• "" <''""'" >-<( /..;'!/" '^'''^'

unut, uf III- (.rnn, l„ «icc tlu.r ,«.'.:: ''

'J I"' "•' V'
.,

iMut uiiitmltd fniu, uui/ (• (i-uihi/n; IIu miih: iiak tlit. h -,<l.

At lUE Council Ciiajiui.k, \Viiirtii.vi.i„ the l^tli Feb., IMo.

Us the Juilicial Camiailtei- uf tkc Piiiin Vuuunl:

Wlicreaa, bv an Act paa»e<l in tlu^ eigblli year of Uer Mojcsiy'a

reign, intituW, elc. [Here follows a rcital of 7 i S Victoria, c.

• O, a. U.J

N„u- ilieivfore. llie Lords of til,, s.iid .liidicial l.'ummm - -I ilie

I'r'ivy Council iiie lileusod to m'der. u.s it is l.ereby order.'.l. ihiil .'lieu

auy appeal shall be prosecuted from any judsaieut ot any Court in

me Colonies or foreign settleu' ts of tU.- Cr.jwu. tlie reasons eneii

l,v tUc Judges of such Court, any of such Judges, lor or against

suel, jiidsnient. shall be. le Ju.lse or Judses ol such Court

communicaied iu writing to . Itegistrar ot such Court, or other

otfl.er, wlioae duty it Is to prepare and crl.ly the iraiiscripi record

of the proceedings in the cause, and that the same be by liini iraits-

niitted in original to the Clerk of Her .Majesty a I'rivy I ouiicil at

til., sauie time when the docnui.'Uts and proceeilings proper to be law

iKlore Her .Majesty in Council upon the hearing ot the appeal are

transmitted.

Whereof the JuiIbcs of all such Courts in the Colonies or (•avigu

i.ttlene Ills of the Crown are to take notice, and i;.,,erii ih.'iiis.dves

r. C. GlitviLi.t.
aecordliij

This

i:j:;.

liule I fo and , to be oli-ervd; IJ Al.p. Cas

Okders of the Pkivv C'OUXllL.

I'mml at Ihf Com! of ll«rU„!,l,a,„ I'ultuv. tlw I-ltl, «f Jun,. /.V.i.L Rule oMV

i'reseiii."
.lai.t, t-.ii

The gtEK-\'.s .Musi K.xci.LLENr .Ma.iestv.

His Uoyal Highness I'rince Albert.

Lord I'resident, lairl of AI«Td.eii,

Lord Steward, '^arl of tlareiidou.

Duke of .Newcastle. Niscoiint I'nlnietston.

Huke ot Welhimton. .Mr. Herhert,

Lord Cliaiiilierlain. fir .lalm's (iraliam. Ht.
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to approve the Bame.

Her Maj...y. having tak.n the
»f' -'-JJ-'^.^S^ir'^';;;;,;;;:

ivorils follow iiiK. ti.(<(ir<l :—
.. • i. v

a rcvrrs,,!. or mnterial alterafcm. of anj jua mom deem

dar<-on,n,ltto- may fhink oth.r^iB. to direc-t.

i, hroiiKht to Her
^';V

':" '" ^.Jm' copv trf the transcript recor;!

with all possible despatrh.
""^J"'"' „,,7-M„i,„v'» l-rivy CoiiT.cd.

'T:^. tr'o^f'I^X. Uled^ronK and tl.t sd.,, tran.on.

,„nrt appealed frotn, "^^^^.''^^
i^-^J ^w t^Ti«-r>m.r,t.. pro-

eeted to omit from .uch tran. ,P ^11 me
.^^ .^ ^,^,, ^^,„ „„,„, •

vided such on.ission he .•-l.il. d .'mi i'
docuuieilf

;:r;i;iedU.. of ;h. record l.^rat,se,,e ,o_^ aj.v.s^ ,n Et^lnp^

l,|r or OP hehalf of the ;"";" '\ '"
„,,„ation of snch transcript

;?r;::^'::r:nin;:?.n"n ^i.li'^^^n... .. oth.. ot^cer. ,

. , , I. That where a record of P'ooeedi,,^
"::,,^ITZ. U.%^^'^'

appealed has
^-J-;>';t"^„rt''frr"which Se a^;-?' i, hrod=,„

other proper officer of 7; '„™'l '%.„^ in „ printed foim, <-.th. r

^'itify the same to he -';-'< -^r^J'^al 'if an 'of the' Co„r-

z;:j^^i^ s^.c':;^;;^^.'^^:^;':-™™ of ,hi conrt.

And that in all <.sos
^^^^^f.ZTli:^'':^^^^^'^ ^

,.-, have the ProceediiiRS printed .,lro.adth> . .^ ^^_,,„

-d^';;S^i;!^h
':;'',:?

ffr^:^ ... -$-,- - j;:
^;;^

;rs,;nft:c::;r^"p^.^n;;.r!'i.w,^his case no fi,rt„..

\-
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ur iilli.
expfiiMi fur c«>ii>iiiis or primiu« lUt- r^urd will W im-un>'i

iQ Eiiglaud (CI I.

H. Xliiit ou tilt! arrival of n writt*?u iruiiHirii't •)£ aiM^iil '

I'rivy CouikU office, \Vbil«hull, tbe uppwilaut ur tUe a^viil

appellant piuwecutiiitf tlif
.
tn1,..,,ri

KUltBM.

It 1 1 lex of

, I' C.

I llH'Writtiii

i-.w ^ l*»" '"' "' lil»'it.v t<i call "11 th"
^

Ki'lilstrar of thp i'rivy Council lo cause it, or nuili imrt tlwrt'tjf ns !,

miiy fh* necessary tor the lieiirinji ..t" llif cast*, nan lik.'wist? all smli >tA|-»i •

tiarts tbt'reof as the reHpondent or his a«ent may retiuii-i- to b.> prim- i'f'»''i

«1 t)y Her MuJMty'h Printer, or by any olh.-r priui.T on t lie same

terms, the appellant or \m agent enKagiiitt to pay I lie costs of pie-

parini; a copy for th« printer at a rate not excfi-tiiiifi one shilling per

brief sheet, and likewise the cost (»f preparing sucli record or appen-

liix, and that one hundred cpi'-s of the «!anie be stnick oBE, wliereof

itiiriy copies are to be deli'vereu lo the agents im each side, and forty

ki-pt lor the use of the Judicial i'onnnittee ; and that no other let-;

ror solicitors' copies of the transcript, or for drawing the joint appcn-

ilix, be henceforth allowed, the solicitors on both sides being allowed

to have access to the original papers at the (,'onncil otDce. ntid u-

ixtraet or cause" to he extracted auu copied such parts thereof as are

necessary for the preparation of the petition of appeal, at tli''

slationer's charge, nut exceeding one shilling per .shcn.

V. That a (frtain tiuie be lixed within which it i^linli lie tin- duty ^"" '

of tUe appellant or his agent to make such application for the printing
i

of the transcriiil. and that such time he within the space of >ixv

iiilendar mouths from the arrival of the tramx^ript and registration

tli.-roof in all matters brought by appeal from Iltr Majesty's rulunics

and plantations east o^ the < Jipc of (Jo-id Hope, or from tlie territories

I.I the Kast India Company, anu within the space of tli.ee niomlis in

all matters l>roiii.'ht by appeal Fmni any other part of ller Majesty's

Iinniinions abroad; and that in default of rhc appellant or his agent

taking effectual steps for the prosecution of the iippeiil within si., h

time or times respectively, the appeal shall stand ilismissed without

further order, and that a reiiort of the same be made to the Judicial

Cummittee by the Hegbitrar of the I'rivy Conmil at their Lordships*

[ifxt sitting (fit

.

\ I. 'I'liat wherever it shall be fouiiil tliat tlie decision of a matter

oa appeal is likely to turn exclusively on a ipiesiion of law. tlic ncems

of the jturties with the .--anction of the Ue^iistrar of ihe I'rivy

ii iincil, may submit such question <ff law to the Lords of the .fiulicial

rouimittee In the form of a sjwial case, and prim smh parts ..nly

iif the transcript as may be necessary for the discussion of tlic same:

proviueil that nothing herein contained, shall

pievenr the I^vrds of the .ludicial Ciimiiiitleo from ord<

discussion of the whole case, if they shall so

nrder to promote such arraiifiements and sinii

ii.. prini-

.'rta:iiiiiii

Ihe full

k tit ; and that in

(ni Where the record is printed elsewhrre than in Kiisrland. a

sHciessfnl iipfiellant is unable to recover thi cost of priiitiiiL'. whilst

lie may do so if it is printed in Enirland : T.ntiey'B V. C. I'r.. M.

As to form and size, etc., see page H«H».

[In Where the order of the Court lielow graniinff leave lo aiipeal

made no jirorisit^n as to the costs of the motion in the exeiit of the

Jippeal iM-ing dismissed for want of i)rosecution. it was held ihnt the

Coiirr lielow lijid juri.'^ilicti'in tn reciif: the mistake: .]lil»-u, \. C-nl'i.

1M»:;. A. i'. t'h'tS: r.'.i l.. T. T-J.V
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IOXSOL11)ATEU UUI.KS.

II, .liMiiitf, lU^ llegistrai- ..t the I'riv.v Ooun.il riiiy call lli.' ii|I''m-

ili.. i..i«le» U'torc liim. niiil havius bear.1 i1m-iu ami .saiiim.-.l i

u.LiixTil.i. iMi) ri'V"n 1" til" Conimilleo *« to lUo imiurp ot tb.- i.

ivcUiiig*.

Vii.l Hit Majt-stv i- lurtliiT pleaw.l to onlcr. and ii i» li'.'

oi.'irrc.l, il.nt tbi. iorcgoiuB Hull's and lleBulatious h,' iiuii.t.in

„l,<eivi.u. olii'Vcl. unci caili-J into ..socution. lu all apjiciih or ,»

tioli- ami .oiuplailils ill the nature oi alipeals. Iiruueht to 1

Majc-lj, or lo Her heirs or »ut'Ces»ora, in Couiu'il from Her Majt-:

< oloiii.'s uii.l i,laniaiion« alironil, aiiu troui the ihaiiii"! I»laml-.

the l»le of -Man. aiiil from the territories of the East India iViuii^

whether the same Ke (roui toints of Jusii.''. or Uoiu -p.ei.il ..i

il.etious. other than appeals from Her Mujesty s touri» ot \i

• lUty, to wliith the said Uules are not to he applied.

of .10Whereof the Judges and OUieers of Her Majesty's Courii

ti,-e nliionu. and the Judges and Officers of tlie Superior 1

the East India loiopaii.v. ai.J ali oilier persoii.- whoio it nun . ii.

are to ti.ke notice and govern themselves accordio^l.v.

W. I.. r..\nKii-

At the Colrt at Bucki.nx,h.\m Pal.\ci;,

riw .11-1 1J«II o/ l/"r.V,. /.-;.-,.

THE tiLtES's Most Kxcellem .M.^iestv i.n C'oi--.tli..

Whereas doubts have arisen niih reference to llie po-.v.r ol ;i,

.ludicial fommittee ot tlie Pnv.v Council to snspeno or relax, up.

certain special circumstances, the repihitioiis in jiPliea .::u ,

established In H. r .Majesty's Order in (.oui.cih of llie 13tb .Inn.

ls.-.:i- Her Majestv. In- ana wiih the advice ot Her 1 rivy Loum ...

iM-d f. order, 'and it is hereby .u'dered. tliat iu appeal cas.- n

ivo.cb a petition of appeal to Her .Majesty shall liave o.en Indi.-

;

ud refeired hv Her .Majesty lo the Judicial t.oiuuuttee. the si..

regulations sli.iil be subject to any order or direction which, in :.

oT.inion of the Lords of the Judicial Crmimittee. the justice of .oi

oariicninr ease may s^-ein ro reipiire.

C. C. Oreville

pl'

tin. pni

of •J4tb March. ISTl. bus csrablisbed tli

printing of the transcript ;

.\n t'riler in f'>iili

l.illowiiis rules for tl

i'oijd : l>eniy quarto.

KUc: 11 inibes in helBllI. >^\i inches in width.

7 „,„ . : for the teit.—Pica ; for printin;: ac, omit

and notes—Long Trinr

Lie', in ,.f V- b line be

or ]4d millimeters iu length.

liricr ; in Kniland for priiitbis-

of I'ica. witli marginal iioti

US shillings per sheet of S page-

«. not including corrections, tabular r.i.H'

ean.beiep I'r. f"!. :'•-.
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At TlIK CULRT AT Windsor Cas'^i.e.

W lii-rfiiM. ill iiiaii,

,,iiini'. U" eitwlua

.\1(JST i:XCtU.l..Sl .M.UESIV l.N C.r.NCll..

V .ipprias i,..w ....ii.liiiK l«'t..r.- U.M- M.,j.-i,T hi
I

1 Mi.ps have. I»..'ii laki'ii l>y tile jmrt

net ilown their cases lo:

fiV.. tU'.Utll..* IlllV elapxHl ;

ript lit appeal i" tliis e.niiury, a

llliuiiiili mull- lll:i'i ' *

lal and ro^i.^tl-alioii <ii ill-'

111 it is exix^dieni to Make

iai'lliel- ptriVl: lou ill timt belialf; ller .Maj.'sly. by ami witU tlie n.l

aliciul Committer
lin-elu ov.lere.l

ll.iiit i

til art

s for li

1 all sue

liereliy

.a ring \v

l"illri appeals

.£ tlie l-or.ls of

of tlie Privv Couiicii. is pli'as< o to order, aud
llie party

i Her I'rivy Coiineil. and upon a reeoiuuiendati'

ri'iinirid to take eirectual sleps

.\t Tir; CiirKT ,\T WiNiisi'U,

jli, i;ifi diiii hi \iiiiri>. iy.'i'>

1 lit; (Jt t;i:\'s Must Kxi ti.i.iont M.v.iksty iv CntMil..

Whereas there was this da> read at the Itoaid n represeui

rroia the lyirds of the .Indi<'i:ii foitiniitteo of tlie I'rivy Comtc
u.e Y.nrds following, viz.:

—

•The I...nls of the .loiliri.il Coinniillee „r il„. I'l

have the In illi 111 iM .hitv to V( Ma
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iviii..-i.ut lliat it would be oilviwibl.- ihat llie Uulen, ctiil.li-;.

by V.mr .Muj.-.t)'» '"»" "i Cuiniiil ..f lli.' :ll.t Mni-cU. In.

»bouia 1«- uiuL'niliil ; iiiiil tbi-lr Lur.l«bii)» l»i! b'.i«. n. ivr..u

Ibiil V..ur .Maj<'«ly "ill bi- iiruiiounly pl.'imi^l lo approve, i

llulfS Kft torlli in tbe Sebodulf licreiinlo iniJiex^J. Qiid I" "..la

tbat lb,, said ltob« "ball be otaerw'd by all I'roiaoi'.. iin\wn;

Alloria.v», Aueun, or other per»ou« ^mploywl ill IbP i ..u. i

lit app'i'Bl-. |Hlition», or other iimtt«r» pi'iullu« before 1

.Maje«ty la Council."

Her .\lnje«tv haviiiB taken tbe .aid reprewutallou and the (b..i

ot Hole, annexed int.> cinsideration. iva» pleaaed. by aud Willi

advice of Her I'nvy Council, to approve iliereof. and to order.

It is herein- ordereu, that the laid llules (copy .if which i» liei

annexed I lie punctually ob«erveil. obeyed, and earned into ev,

tlon. In lieu of the Hulen cmabli.hed by the Order of Her .Maje-i,,

Council of the :ili't .March. 187U.
^ ^^^^^

ScliEl.ULt ;iiinexed to rlie foregoing (Jr.ier.

Ituln.

1 I'very I'rnctor, Soli.itor. or Atcnt luliuilled to priietiM' l'e("r"

Her .Uajestv'. Most Honourable I'rivy fooiieil. or any oi li.e i..i,,

mittees fliereot. Khali .ul».cribe a declaration to be enrolled i.i .-

1 ^ Council Olhce, engaginii to observe aii.l oliey the llillcv lo -n

liitions. Orders, aud I'racti.'e ot the I'rivy Council; M" "I* '' 1">

ni..l diseliari!e. from time lo lime, wlien tli.' same shall be ilemiiii

all f..-i or cliarites duo anil payable upon auy matter peniliiis n "

Her Mnjeslv in Couiic ii ; ami "" person shall lie admitted lo pre-

ti»e. or allowe.i to innlinm- lo ,,rn.jlise, before the Pin >( "';^.

nillioilt hnvim: snbscribeil sncb Declaration in the followiiiB term-

FOBSI OF llE(I..4R.VTin.V.

We the rndersigncd, do hereby declare, tbat we .iesire .-ni

i„t lo practise a» S inns or Afeiits in ApisMils ami -ili.

111-1I1..IS pelidins before ller Majesty in Council: aie. '

seMTiilly lUMi respectively ilo hereby eUBaae to observe, -ii

m t to perform, and abide by all and every the Orders. Kil

Keculiltiolis. ami rractice "f Her Maji-sty's Most Iliaioil' ilil

Privy I'.einill ami the Coiiimitlees thereot now in li'ie

or liere;irter from lime to time to lie made', aud also to pay ni

ilisiliaiile. trian time lo time, wlien the same shall li.' "

maiiileil all fees. clmr«es. ami sums ot money due anil payiili

in ri^p'ect of anv A].peal. I'elition. or otliet matter in :ii

iipim wliiih we shall severally ami respeetively appear as '"'

Solicitors or Apents.

II rvery I'roilor or Solicitr/r practisiiiB in I-ollilon shall b. .1

lowed to suKseribe the toreKoiiij: lleelaratlon, ami to i.ractlse in >

fnvv Council, upon tlie plodmli.m of bis Certibeate for the en

rent v7.nr; and no fee shall be payable by him on til iriilment "t li

signature to the foii-jroins Declaration.

III I'ersons not beina certificated Liaiilmi Solicitors, but h.ivii

l„en dnlv admitted to practise as Snliiitors by Ihe Iluth I ourts

.ludicalnre in Kmrlnnil ami Ireland, or by the < ""Jt of Se,--i,

lu Scotland, or by ilie lliBl, Conns in uii.v ui Her S-'J''";.' r;

inions respeelivery. miy apply, by petit to the I^or.Is of the <
"i
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„,iim. of III.' I'rlvj- (i.umil. (w lenvc to lie ailuiitlwl i" ,.r.i.u- »««

1,1. ,11. MK-h Cimiiiiitro..; iin.l «u.u |".r."ii« "iii.v. If Hi'- I...I.U "1 ili"

l„mniitlw liU'il".'. Iw ailmitt...! I.. |.nii-Il». I.y uu Or.l.r ..( I .. n

1/ r.l»lill»«. Iiir umli i«.ni).l« nu.l under «mli <Mn.llli.mH m. ilii'ir

l.(.r.l»tiiil.« urc itlt'BiiHl to lilri-H-t.

IV Anv I'riK'lor, S.ilullor, Aui'iil. "f otIiiT iiiT«im |.iiuii-iiiK lu'loi.'

,i,. l>riv.v' foiiiioll. «lio •hull wilfully iiit in \i..liitlon ol tli.' lliil.«

„„.| I'ruJ-ti.-e of til,. I'rivy Ciumll. ..r •< imy iiil..« pi.;.. iil....l I.y ili.

.ii.ll„rily of ll.T Jliiji.«lv, ov of tlu' I/.r.l« of tliu Council, or wli.. .Iiiill

„,i„'„n.lii.t lilnisi'lf ill iirwiutini! |.r.H'.'iHliniis Iwfr .• 11..- I'i;iy

c, ,1111,11, or anv Comuiiltw thtrfol. or »bo "liall ri'fii.'i' or .."HI

.,. i.in' tliP Coiilicll l)lH,i' l>,'« or ,,|iiiri!,.» iinynlilc fi.nii liim "li.'n

,l..,uiii'i.ii.,l. Hluill Ik- liiil.l,, lo iin iilwolut.' or c.iii|.oriiry i.rol.il.iii,.n

,,. , ri.'iiH,- lH'l"or,' 111,' I'rivy Couni'il. I»y ill,' iiiiili.iriiy of lliv l„.r,N of

,l„. .Iii,li,i:il Crminiltti.e of tlie I'rivy fouiii'il. ii|.oii ,iiu",- »lio\vn at

lli.ir L.,i.hlill.K' lliir.

S,,., Ilr TirUak, U App. Can, .'I'JS.

I'lllVV CorNClI. Al'l'DAI.S.

At the Clll-BT AT IUCKINIIIIAM I'AI.AIT..

Thr JOIh ilai, of Mnrrh, r.in:,.

rr,,rnl:

'I'liK KiNii's Most ^:x(t:I.l,^:^T Ma.ikstv.

\B( llllIKin.l' ,11- CAI.TEliniBV, Loan I-BEaiUKNT, [.,1111. .•fKHEI,ll. AMI

Sir William Walriimi.

Whorons th,.ri. «n.< tliis ,lny ro.iil iit tho Board a rcprPKontatioi, from
',;j

ilir .loiluini ('..nimillte ,it tlip I'rivy foumil. dat,.,l llio Hiih ilny of;,,

,Mnr,,|i. line. 1111.1 in tlip worfU following, viz.

:

•The Lords of the .)u,li,iiil Coniiiiitl. - liiivina mkni iol" .
"u-

Hiiirrntlon the prai tic,, luidrr wllicli ni. iippral to \oiir >l"J™'y

ill Council .luinot in the nlwi'iirr- of n spwinl or,l,-r ;n tliat b»lmir

n nitc bv tlioir lordnliipB lie sft ilown tor hearfni: cj ;inr(c a» nsaiimt

„' rmpo'inlpnt to tli.. nppral. wlio li.i» fnilivl to enter nn appoaranc

tlipreto ill the ni>Bi»trv of the I'rivy Coiin,il. nillesa the ai>pellai,I

shall have previonslv obtalncil from their I.,ir,iships nvo sik-ivkbiv.'

..r,ler». ,-ommonlv known as " Ap,.earanee Orilers." re,|UirinB the sai.l

respondent to em„r an apponrnnee to the npi».nl wllh.n the periods

hv the sai.l or.lrrs resperlively limiteii. and shall have only piililisli,-.,

tl'ie saiil orders l.v afflsins tlie same on the Royal K.^elianRe ami els..-

„here in ITie usual manner, and unless" the said periods «o limiten

l.v the sai.l onlers as aforesaid s*inll Ifave expired. And beinc of

„;„nion that the said prnetire' is inconvenient and luijlit in "ertain

I •se« and siili].,,t lo certain e.iniiiions In he disp,'li.-e<l vvitli. I nei-

llordships do this .lay nBree hnmbly to recommend to your Maj.-sty

to order as follows, that is to say :

'
1 Tliat wh.-re a vespfiiid.,iit to an appeal to Tour llajesty in

Coumil whose name has been entered on the record of the appeal,

bv the Court admiltios the appi-al. fails f. enter mi. appearance to

tl',., appeal in the Ilesistry of the I'rivy Conneil. and it appears from

II,., 'I'lanseript Itm.r.l in the al,pi.al. or from a ,,,.itincate of the

olfLcer of the Coiirl Iraiismittins the sai.l traiiscri,,! record to the

l!e"istrnr of the Privv C:oiin<,il. tliat the said r.spon<'."nt bus r.'cri,,,,!

notice of tile or.ler a.lmittini: the appeal to Tour JInjesly in ( o,iii,,il.

or of ilie or.i.-i- ..! Voor Majesty in Cun.-il iivrac t i» ai l.ant

sj-e.'iril li-av.- to appeal to Your Majesty in ,''.nneil (as III ise
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miiy tw't, ini't lm« ill-." rri.-iv.'.| iiotic' of th.- ^Wpnti'li .ii" rh'- -,r I

trnDNrripl rtrori) tn llir Itpgt"trnr of thf ['rivy t'nuitnl. ill" :i|i|i<1

lAnt "hnll not, •ubj.'ct tn any illrtTtlon by tlu-lr Lnril^liiit-. t.. 1,.

rontrHry. (»• n'r|iiln'<l (o tiiko out ii|HHiiriiii<'f ohI'Tm i-aUiiiw ui'on ih..

KUl'l rt*»«iK>tuh'nt to i-nr r iii. npiH-nrnnco In tlx- npimi!. ii'il 'i

nipfiil may. «ulijt'rt ns nf<n"*»fal(I. be wt clown for hrnnng rj* ••'!!

nrt flgnlniit tlif Huiil rfNinnKH-nt. nt nny tinif nft'T the oxpinr r

three cnli'iilitr iimiirliH from ilu- illitf of tlit> IflKltiK of th*' ntM»'''l:'>i' '

petition n' ii|i|K>nl. In h1(f tniintier hk if tlii> wild aiPiieuniiu'i* iid.i-.

baii lieen tnl(i>n out l»y ilu* Hpprllitnt. and the times tbereliy r<' n-

tlvely liniit('<l t'nr the Niiirl rfHpondent to cnier nn nppfnriii'i.' i> i

expired.

" • 'I'liiit wliere a reHpoiidi'iil ft aii a|ipfiil to Ymir Mnj >'

in Council, whose name hut been hroujtht on the reronl '^f 'h.-

npp'-iil tiy an optler of Votir MnJ'^ty In rotin<'il. fiiiU to eiiti-r ;i
>

nppeiii'iinre to the iippenl in the Iti'Kintry of the I'rivy * i.iii' il.

nnd it appears, from the transcript ri'conl. or from a »inpplfni('n:

reeord in the npiM-iil, or from a rcrtiliralc of tht* odiccr of tin- C. .

tTaiwniittinc the said traniirript record or supplenientary n^. '

to the Itcjcintrnr of the I'rivy Council, that the »nid re«*pondfnt li-

ffieived (hie notice of any init>iid"«l apTiIicatluii ro Your Majt-- \

in Council to lirinu liim on the recop' as a respondent to the app' v',

tht' niipellnnt Himll not, snl>jcct to any direction l>y their I.or(i-.h i^-

to the contrary, be recpnped to take nut iippearnncc orders ciillii^

upon tlie Kuid re«iwindent to enter nn iippfarnnce in the ap[«'al, iiini

the appeal nuiy, sid)jevt rh nfon'said. be ser down for lienrine <
'•

fartr. as ntfainxt tlie waid r'wpondent. at any finie after the eTpira-

tioii of three calendar monrlis from the dntc on wliirh tlif huM
respondent *=liall imve hi-en -•r\i'd with a copy of Your >Ift.ie*r>'-

Onoer hi C«nincil hringinK hini on the record of the appeal, in lik--

manner an if the said appearance orders had Iteen taken nut by tlv>

appoliant, and the titnes therei.y rexpcrtivcly Ilmitrd for tlio fai'd r-

Rpondent to "nter an appearance had expired.

'•
I!. 'I'hnr nothinc herein containe<i xhall tie iii>emed to affect th-'

power of ihpir I^rd»hip.s to order the appellant, iti an appc-al ref.TMii

by Your Majesty to their I-ordMhipf, lo take out appenrance ordcr^.

or to lie excused from taking out pppearance orders, in any cn«e in

which their Ijord^hips shall think fit so to ro-der. ami pencrally to

give such direction as to i!n' timt- at which, and ihi- cnnditlons .-n

whi'cli. an appeal so referred as aforesaid shall he set down, as iii

the opinion of their Ix)rdships the circnnistances of the ins.> ni.iv

require.

" 4. 'I'Imt this order shall apply to all apiieals in which the petiii n
ot appeal shall be loaned after the date hereof."

EnforciuK Jndfftuenti of Hit Majeity In Connell.—rr<v
vision is made by liiih- SIS im for onforcinL- th- juil;:ni.'nts of Hi-
BInjesty in Council by liline the order in the Hich Court, wherctipnn
if may be entered and acted upon as a Judgment of that Court.
V\here the order re%'erses a Judfjcment of the Supreme Court of

Cnni'dii ir may be made a rule of that Cmirr : f.'irin v. floin: M S.

C. It. 72*-*; anil when' c((^t'i linvo '

.-n p:iid under the judcment -i

revetsed the Supreme Court will order thera to be refunded; Ih., and
armble with interest from the date of pavment : see Athtrorth v. Eiift-

lish Card Clothing Co. < \n. 2), 1!H»4. 1 Cb. 7IU ; !Kf L. T. 2r,?,.
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CHAPTER XIII.

LStOIUl^ii Of JibUilLST.S .l,\/< o/,-/i/./;.«.

1. WaiTsH "I KxtLt'TloN, &U-VS8T.

ID OaaTtil jtroiitVJnt, 8^5-

tu) ttrtt u/ lit-ri fiuMa>, MU.
S44.

Hill 11 n( ../ v.-iiilili'.iil i-i-

poiia*. ^''

liM llrjl ol ;,'.«<. "lu.i. S-Hl-

MV.
Ivl llrit (»/ .Uii/ii/Mfn* "/

lloim: X'l, Si'il.

ivil II ril '4 Uilinni. S"L'.

ivlil II lit ;! iillarliiu'iil ,111,1

«.,». .(mi;.,/i.s.'i:;-'-''.l.

:;. l-JMuBi tllb.NT lit M .\1"HV

iiHlitllA. "^''--

.•i. IMSIE ASH HlHM III """„';
ltL>L\VAl.. ETC., >«'"-

V.I.

I SAIE 1 Ml.U WUlT "t HtHI
lAllA^. SJ.V!"«-'.

•.. UttiB.x "I U1U1-. v.:;.v.w.

11. llIHUIAlli.l. Ml lAKl I riii.N

» i'KUTilK?.. '*'-l'*.

7 lUxliMilV I.N Alll "1 tXU I-

mix, miii'.ilii.

>. ATTAlllMlXt "I IIKIIT^. Itll-

'.I'Jl.

1. WlilTS OF l'..xi;ci TIUN.

(II l.'cnnvi/ /'rrii-|.<i''»i.«.

M8S. In Rul.- sii; m n-;i iHi.l i"i.J I" I'l-.'". »»l>- ""''-
!;,';:^

iB -niiu'tliiiiL' ill lUf i-.mi.At iii.linuiiitr n lUliVM-ent lauaiiiu;.'.

(.1) Judgment " -Imll iiiflmlc nn order to tlie saiiii.- -iVi'ft .,,;',',';

iM 'Judpnent creditor" <hnll menu the piuty "r ("r-oii J.i;

wh" i^ entitled to receive payment or t.. enforce ii .iudLniiciit

or order;

(,l
•• ,Tuup-n,cnt delitor" or " dcl.tor " shall moan the (larty

;,;;];;

or pcr-oii iT make payment tmder any judtrment or inder or

again-t whom the ^ame may he entorccd. Xtn: Hec Cou.

Rules SOU, 934.

Sm Kn:. (ISKil 11. '"'J. nnd It. S. (J. I*TT. c. ml. --. 'r^. and H,

Thi.- n«("'nnlv m.-niis iliiit an onlnr ii.n.v !"• ..iif..r<T.l in tl..' action

in the .«nn,e way .1- a jiulL-nient. .\n niM.M- .1..- ni.r .
r.-ato a ileht

like a judgment, .-o a» t,. enable an imlepen.lciit acti.iii tn !.. ui.iin-

tnlneil upon If: Ke A'.,- v. ,»,„i(/,. 21 Out. -lill. Kv \ let e.

ir. » 'I (O 1 it i» now enncteil that no siut or a.tion -nail !» I'loiiunn

in'a nivision Court ii|.Mn ;.ii.v .iiakuieiit. .IiTive. or order, for the pa.v

ment ol mone.v made l.y the Hid. Court or a Cootily ( ourt. where

.„=.;,,tion may U-ue i„ o|.ou or io res t to si.eh j.|dir„i..|,t. rteeree or

order.
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RnlM In England it has liet'n held tlint it is not inteinWd that all oI'I.ts

8S6, 837. are m \,^ etiuivali>nr to judgments: Ex. p. t'hinerif, V2 (J. B. D. 'M]l:

and that the provisions rcsiiecting nttacbment of dehts {Ituh '.ill,

(t «"/ I whifh ni)i)ly to judgm uts may not he emi)loyed to enfoni^ mi
order dismi^ning an action with C0Ht« for want ()f prosecution: *'r>

vietii V. Crum, \ U- B. D. 22'.: see «l:su Ex p. K<irl of Stnitlntu.n . -jt

Q. R. D. 512. Ex It. Whinmy, 13 Q. B. D, 476; Ex p. Grimicadc. IT (j.

II. 1). ;i57: Ex p. Moore, Itc Faitkfull. 14 Q. B. I). 027: see, howewr.
Xott V. Haiidti. W. X. 1SS3. 74; Whittakcr v. Whitlttkcr, 7 P. D. i:..

Ae to the practice in this Province, see notosto ItuJcH WHJ and '.ill.

As to enfoi-ciny orders made by n .Tudpe of the II. C. J., or of a

C. C, as peiKona dtsujuata. and not in Court, .-cc It. S. O. f. 7(J.

The non-service of an order under which an execution lin.-; ''.u
issued, is no ground for nUting acide the execution: Cranston v. Hhiir.

V* P. R. 107.

Meaning' nf S86. Ill thi'st' Riilcs the temi '"writ of execution" pliall
' W nt of

. . . , . , 1
eM-.iui'>ii.' mcluue writs ot pi-ri fttcuif, capitis, sequestration and atliioii-

ot"t vecut'ioii meut, and all subsequeii writs that may issue for giving

eiloct thereto. And issuing execution against any party or

per.-on sliall mean the issuing of any such process against hi:^

jK'rMiu or pi'oiierty as under these Itules is api)lit'able to the

case. Con. Rule 858.

See Kng. (INSSi It. r.Si>.

"Execution" does m.r include the ajipointnient of a receiver Li.v

way of equitalile exec\iiion: \orburn V. Xorburii, IMM. 1 Q. B. 44^
Re Craig v. Lt-ilU: 18 P. R. 270.

An order ma.v nor only l>.- I'liffn-ced in the manner i>roviiled liy ihr

following IiuU», hut also hy action, hut that course ought not to Ik^

adopted except in <'iises of i-ejii iieres.»iity ind where the ordinary pro-
«.-e«s of execution is inadequate: Pritchrit v. EiujUah. lWtl>. 2 i '.

B. 42S: SI L. T. 70t!.

As to whether " aiiiichtiK'iii " inilmlf,- " attachment of ileht-,"

see Fclloirn v. 'I'liorntou. ii ij. 11. D. :l;{.'. In thi.s liule the words are
* writ of attachment." which wouhl not Ije appliciihle to attachmeni
of del>t.<, Mhich is ilone liy order.

In some iiul'". r.f/. Rules St>(i-8'iS. the term "writ of execuiiou"
seems to be iLsed in its widest isignification, and to include other writs

thiin those here mentioned, for example writs of delivery and poKse-;-

Eiiforcinw SJlT. A judgment for the recovery hy or i>ayiiient to any

(orrt<ovtr,v per>on of money may be enforced by any of the modes by
otiiioiie.i.

^\-]^i^,ij_ prior to rlie pa.--ing of The Onfnrio J tidicafure Art.

ISSJ. a judgment or decree or order of any (n) of the Superior

Cor,"ts fur tlu' piiyiindit of money, might have been enforcnl.

Con, h'nit' S-.'!".
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TlieEug. (ISSai 14.081, l.o» at (ol tin' words " Court wU.»,. juris- Ilul..

been transferred I..V the sQme Art." The Rules ore other- 8M, 83».

dicliou has

WL.ii' the same.

The citect o( this Ituh is to preserve the risht to issue auy l)ro<-es.s

of eiecutioii which might tor.ui.rl.v 1„. adopted to enforce imy"i™t «
money uuder a judguient or ileireo : see Luiiiluii, ill:, v. ill I nil, ...

c. r.';i80.

The principal of these were :

1. Writs of fieri M< i./.' ^ind 1 in "id thereof! ninliliviii , .i/...,o/., 1...

to which see Hale S4."il and limtniinm.

2. Writs of sequestration: Rulen S.">!t and ^'•"

In aid of execution, proceedinjis might al.so • akin li.v way of.

(ol Attachment of del>t« and garnishee process: «iWts Ull,

et 8cg.

(b^ Eyuitiible e.xecution : Hula 1015, lOlti.

The word "judgment" in this Rule includes "order." Where es-

ecution is required to enforce an order, the original order, or an

ItBce copy thereof, should be produced to the offlccr reutured lo ..ssue

l" execution, unless he has access to the book m which it is entered:

.™S1 A L. i..». V. Sl....te*, 4 O. L. K. -iH: where costs are

,0 be set olt against costs payable under an order the ejei^ution should

be issued only for the balam-e after making the set oil
:

Ih.

88N. ^\hele a judgnient directs the payniont of niouey

into Court, or to tlie .redit of any cause, or otherwise tlian

to iinv iieison. the person having the camuge of tlie judg-

ment.' so far as relates to sucli pannent, shall he deemed the

person to receive payment. Con. Rule 934 (n).

SS». Auv judgment for the payment of money into Court

mav lie enfo'rc'ed (a) [I'v any mode by whicli a judgment for

the pavnient of monev to a person may lie enforced], and the

person having the carriage of the judgment shall be deemed

lo be the person to receive payment for the purpose ol enforc-

ing tlie same. Con. Rule SGT.

See Eng. (18S;i) R. .">S2.

(o) What follows is taken from U. S. O. 1S77, c. 111'., s, 72 (Si.

Instead of the other words in brackets, the Eng. R. has the follow-

ing : "by writ ot sequestration : or. in cases in which attachment 19

authorized by law, by altaehment."

In Sirmxga- Liaihn v. Stranger Leatha, W. N. 1S82, 71. payment

ot money into Court w.ns enforced by the a|ipointiiient ot a receiver

ot the diyidenils of nionevs invested in Court, of rents of lands, and

ot shares in a mining compay, in which the party ordered to pay

b,id an interest: so also in Cono,/ v. Brvvrtt. 33 W, R. 70O
:

2!> ( h.

rt. !)03. where money was payable by a trustee into Court, be berig

out of the jurisdiction.

Person
havini:

arriav',.

of the
mliiiiuiit.

te.. toll,'

itteu

For i>a\
-

iHi'Tit into

'Jourt.
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)

Oh exei.'H-

tion tiy

inraiit,

nioncv to
he imid iiiti

Court.

Bule« The Eng. (18831 R. 582, enablps an order for pn.vment into Coiirt

MO, »U. to bf ciiforred bv writ of nttnc-hmrat in rertnin ca8p» :
see «uIc/mii-

son V. Bartmonl. \X. N. 1877, 29: Vart<^ v. BottTl. 1003, 2 Ch. 3ri

;

but that process cannot be employed here; see notes to ««(«« SB4-

858.

Where a solicitor Is ordered to pay money into Court, which h.'

has improperly obtained out of Court, but he fails to obey the order,

the party having the carriage of the order is not obliged to entor<~

such an'ordiT by issuing a ft. !«., but may apply to commit tti-

solicitor for contempt notwithstanding R. S. O. c. SO. s. 5; Pnlchar.l

V. Pritrhard, 18 Ont. 173. and see Berry v. flonounn, 21 Ont. App.

14; Ilohert, v. Donovan, 10 r. R. 450; Sici».i/ y. Uarland, lO L. r.

227.

840 Wlierc muncy (other than for costs) is recovered l)v

or on hchiilf of an infant, or a pcr.-on of tinwuntl mind. liy

his guardian, next friend, or committee, or on behalf of a

class, the san i' shall, unless otherwise ordered, be paid into

Court, subject to further order; and no payment to the guar-

dian, next friend, or conimittee, of moneys due to such infant

or person of imsound mind, or person having the conduct of

the proceedings on behalf of the class, otherwise than for tlio

costs of the action, shall be a valid discharge as against the

infant or person of unsound mind, or the class. Every writ

of execution for the levying of any such moneys shall be

indorsed by the otlicer issuing the same with the follow lu-

notice: "All moneys made under this execution, other than

costs, are to be paid into Court by the Sheriff, as required by

Eule 8J0.'' Con. Eule 877. nmeiukiJ.

841. Where a jutlgmtiit is to the pfTect that any party i^

entitled to anv relief subject to or upon the fulfilment of any

condition or contingency, the party so entitled may, upon the

fulfilment of the condition or contingency, ami demand mad.!

upon tlic party against whom he is entitled to relief, apply

to the Court or a Judge for leave to issue execution against

such party. And the Court or .Tudge may order that execu-

tion issue accordingly, or may direct that any issue or ques-

tion nctossary for the determination of the rights of th.i

parties bo tried in any way in wdiich a que>-tiou arising in

an action may bo tried. Con. Eule 875.

See Eng. (18.S31 R. .WT.

In an action for spwific performance of .i contract for the purchas.^

fif leaseholds, judcraent was obtained for the payment of pnrcha,'^.-

money on the delivery of deeds. The vendor tendered the deeds, hut

the purchn.ser refused to accept tlicni or pay the money. On motion
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under this Rule ihe vendor was ordered to deposit the deeds in Court. Bulm

ind tlie inircliii»er was ordered to iiay tlie money within four days : ' •

'bM v. Dcnvir. ;14 W. I!. ':\S: :.i I.. T. 724; W X. ISS'l. li:i-. -e

.,h., ilorann v. BhKo. 31 Ch. D. Slrt: 3'J Ch. D. 102.

S4a. In ca>e auv nolioii of the proper competence of aiV,;7;;"'-

liivibioii Court i> brought in the High Court ov in a County ;«;,;;!"

Court, no e.\eeution against lands shall issue unless »l'es™,',„,,„

amount of tlie judgment exceeds $-10. Con. Rule 865. ji.; H«i=-

See rill- /Jiri«io» Con./» Act 1 1!. S. fl. c. lan, ss. SM. 231. ,k,,,,i,*h

(ii) Writ of Fieri Fatias.

848. Everv person to whom any sum of money or any f- /i.

costs aiv paval.i. un.ler a jud.^'ment -hail he entitled immedi-

iitfly to issue one or more writ or writs of fieri ptci'is to

enforce payment thereof, suhjett nevertheless as follows
_

id) If the jud-nient is for payment within a period there-

in n.entioned. the writ .-liall not be issued until after

the expiriition of such period.

(h) The Court or Judge at the time of giving the judgment,

or tlie Court or a Judge afterward-, nuiy give leave to

issue execution before, or may stay execution unnl

after, th; expiration of stich period. Con. Rule 803.

Rides 53 -lune. 1801. IS.JO.

See EnB. (1S.S31 I!. 5!i-'. to the lilie eitert.

Seiahlc the iurisdictioii here :iven to stay execution cannot be

.-•s.rcised hy (lualifvius a .iu.lsiiient f.ir r. covery of money, so as 10

malte it payable by' instalments ; Bikii r. SiilUvm. 14 L. R. Ir. 391.

Now. in all cases. ,ind','ment may be entered a-s soon a?: given by the

Judge, unless otherwise ordered ; Rule 630.

The word immediately." in this Rule, means iiiataiitcr: Vl'irkey.

Ciri'iliti.ii 14 r It :'.
I :ni'i its v,s.^ i.rnbal>ly sets at rest the question

raised m'cMcn v.' f»'l'.». 2 Thy. Ch. 04. and Cooliige V. Bank of

Miintrral. C, 1'. Ii. TH. a« to wheth.T the party to pay is entitled to any

time to pav. before the issue of execuion. See I'copln H. iC- L. .li«oc.

v. Sra»U-,r. 4 O. L. R. p. e.45-e...

Xotwithstandiu!- this Rule, a writ ot execution afainst a m'"""b
^l;,;;,;';'""

or a cash mutual iusmniice company cannot, under R. S. O. c. 203. s. ;~,,„.j

141. issue until aft.T the exiiiration of sixty days from the recovery in-,,,,,,,;,.

of jud'^menf sec f.>,ie-^'>n v. Cttn'tiln Fdi-mrm' Ins. Co.. 9 P. R. 185; ^:'^iiii'iini',

r.oiint'v. C.i»n*i Fcininr^- Ihk. Co., S P. P.. 433. (That provision in

R. S. O. IST". c. If.l. s, r.l, ilid not apply to a judRment rccovere.1

on a policy issu'-'l on the rash premium principle: Lou-^oti v. Cfinadi'

FarmeiK- '.tliiliml In.-. Co.. :i C. I.. T. 4r,2.1 The above section 141
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Bnle843. now applies to a mutual, or a cash mutual tomiany, except wlioi-.>

more than «ixt.v i>er tent, of the premium or premium note or umh-i-

takiiig was pnid iu ca i at the time of the insurance, or the applica-

tion therefor: and a Judge, or the Master In Charahers, may. on jip-

plication of the judgment creditor. in(iuire into the qui'stiuu, wheth-r

uixty ijer cent, was paid, and. if he certitiew that more than W ]>*,-

cent, was so paid, execution may i»Hue forthwith: It. S. (>. c. 2ii;i. -.

141 (2^
Asainat Kor the uKMle of enfon-ing execution against a municipal coriiMi-

Tn^Z-l '"'on. .see 3 Kd. vii. c. VJ. s. 471.

'"""
The Court of Api>enl is the proiwr Court to which to apply t.o

Stayin.: f^uspend any order which that Court has ninde; const'tjuently tlie appli-
txecmini' cation should he made to it to stay iirocee»Iings muler iu own order.

IM'iidinK an npjieal from that order: Thf Khvtlii;. "» P. f). 1.

In .Utin-mj v. Infield. 1 CUarK Ca. (Courti li'2, jix action for lilnl.

a verdict was given for the plaintiff for £HHJ. " Huddle-^ton. V<.. t^-^Ui

that although he was now able to order immediate exwution. h"

would adopr the old (Englishl practice, and give execution in four-

teen dny.-s."

lii Tai/lor V. slurk-ij. 1 Ch.iri. Cii. K'f.iirti 143. - I'ollov.inL' ih*

old practice." Pollock, B.. gav« execution in foniteen days. In Uiuaiic

the same result is .'iomotiraes arrniued hy staying the entry cf il.-

judgment.

See Ilodgc V. Fincham, 1 Ch. I •. !'.

This liulr abrogates the old practice, under which if a jud;:nieiii

creditor issued execution before cosr.s were taxed, he was held I'l

have waived his right to costs: llarrUt v. Jvircll, W. N. 1SS3. 21H.

Wlicre an !;|)itlication under clau-'-e (h) has been refused by tli>

Judge at the trial, special circunistance.s munt be shewn on n snb.<."'-

MUt'iir upplicntinu to the Court, ns ro which, see Mmih- v. Burl.'i:j.

IStil. 1 Q. H. .i4i-..

What may be leized nnder a fl. fa.—As to what may bo tak'-n

under executions against goods and Innd.s re.-^pectively, see R. S. O.

c. 77. ss. 7. 10, 17, IS. :iO. an, .14. 3--,.

The writ altV^cts only the interest which may be in the judgment

<lebtor at the lime of it»* (jelivery to flh' Sheriff: sec /'(.;•/. v. RiUij,

:\ :. & A. L'lo: A*c Uiris .( Th'.vur. 14 Ont. 1.1:5: Re Trusts Crpom-
tion tfc Boclmcr, liti Ont. lltl : Ihin <> v. W UImiii.-^oh. IS'.is. 2 Q. B. 1!^4.

A pawnbroker's interest in ledn'mable pU"!;:es nmy l-e takiii iu

execution under a ft. fa.: Rv Itulhsmi. 4:! Ch. 1>. 4!C): and see K. S.

O. c. 77, -=. 17.

As to the effect of an execution in the sheriff's hands upon gi'jwini:

crops, see SmtV/i v. Inioji B<n>l:. ir> C. L. T. 1'. ( Man. >

.

A right of dower in an equity of re<leniption before a^igniinn'.

is not exigible under a writ of fi. f<i.. nor is the share of one of sc\iial

tenants in coiiiuion of an eiiuity of redemption: C«iii"<li>ni Ban!: »j

Ci.mmerrn v. Rahtnn. 4 (>. L. It. 1<HJ: nor is the right of property in

a registered .sptfiiic trade-mnrk: such a right can be sold, if ;it all.

onlv as appurtenant to ihe busiin-.-.'^ in whii li the trade-mark has b'-t-n

used: i'legg v. Baxuptt. M O. L. U. 2i\:\.
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Where an eqmty of re.len,„t«u ba« be.,, ;''",.»'" ''''i^"„fji' "^M..
»ati»ti'Hl the juclBment. and the pur.h,wer sella ,l^'» '"

"T^'
™

'°f.

UmllT to 11.0 mortR.,8or. the h.n.ls ,,e|;m l..<-"me l.nble to the eNOetl

tion: Chitlick v. Luxery. B O. L. K. .>li.

S44. Subjec- to Kul« 842, a writ of /ieri /ttnti. i*suinj? wru.j,^^

untler tt iudgi.c.tt for tl.o ptiyincnt of n.oiiey sht.ll ''e issued .„,„.,..;.

L-ain.t both th. gootls tttbl c^hattels at.l the lamls a.iu tene-

ments of the ju1?ment debtor. .See o". \ .
e. ib, s. 1.

See K. S. (1. c-. 77, s. S.

\» to the mode of makins a rettiri. of null; Imm witboat ;,il...-..ns

111.' .iirreliiy of the writ aa to lands, > Uuin S«<.i. ft K-i.

(iiii lVri7 (if Venditioni E.icponas.

84S \ writ of vemliiwni exumm may be issued against *<" "•

goods ilnd cliattels alone or lauds alone. -Yar. Sir (.on.

Kule 860.

See Em (18831 It. 017. Mhieh embra.™ other writ" viz.
;
writs of

^i^(W°fo, W'T Lie- cmil,:,,, tirri tuna" d,- !»,."» .n-lwiMl" .,

..XtZfaZie iiaai. ecrle.i«,<ici., and all other writ, in a.d

°'^"^h;;l/:;liwt;ti:?;:::^rn„der a wnt <. n. /«. without the

r;irTZs"wr\:^.::r:he;^.ri-i7t^'s?;«^^
have ,e monev in Coart immediately after its e.eoutlon : Ch,.. .Vrcb..

lath ed., Mi: Kcigkik-y v. BircA, 3 < amp. ..>-l.

(iv) U>i7 uf I'nsxexsion.

»4« \ iiidniient for the iwovpry or for the delivery "f
;:';;,';,,

the possession Ji land may be enforced by writ of possession. ,,. ;

Con. Rule 868.

M.ntiial with Eni:. (18,S3l U. .'83.

T-uder a writ ot pos.s.^»ion. under a j.idirnieat for possession, in an

ae 1. a bv a landlord aRainst his tenant, sub-tenants, not 1>;." " "

ihe netion, may be put out of posses.sion: Hwml of ToronI,, v. f ,-A. a.

20 Ont. 738.

A viTil ot possession wxs ordered to issue in an aetioil by a land-

lord "rains a tenant, notwithslandins tliat the landlord^ reversion

terminSed before the trial, the defendan, not »J;""nS alBrnia il^h'

that it would be unjust and futile to issue the writ: luuf,.,! ^. ClarU.

15 Q. B. D. 294.

A final order of fore,.losnre is not a judRtnent for the ree"very or

neliverv ot possession of laud within this Ituir: .see 11 .««( ^. II ftm''"'.

>> rh' D "SI. altli.mch the lirinsinB of an aetion tor forerlosure

^t'ops the niuninK ..f the Si„>ute ot Umitations :
Ilnth V. l;,ol,. I. C.
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R«l«8 I'. i>. 34o. Under the practice in Ontario, an ordpr foi- tlm Upllvory
847, 848. of pofWPKsion forthwith may be contained in the judpint'iit in a forp-

clcwure action: see iiuk- 141, and Toruis l.'o. l.M (11. A: L. l"orni>.
Nos. S04 aud StiTii, A.s to whether an application for an order iii'

delivery of possession amy be ninde on or after obtainioij the filial
iirder foi- snie. or furecta-iirp, see uott^ to h'ulf 141. pp. "".*-(».

Sec JiudJ V. Frank, 17 Out. at p. "<J4.

For the purpwe o.* rci-OMriiiy possession of land, the writ u£
P<(ssei«siim snpersotles the old writ of assihtauce: Wniuan v. Kt--i<ilil

:ji> Ch. I>. Iti.-.

^47. "W'huii.' I.y any juilguiuiil imy ihm^uu therein n;iiin.>il

:- rliiviii'il to d^jiver up ]iu—ossinn of any land- to some ndior

]-cr-u[i jon or at rny -]iofilk'il tinio al'ior beinj: siM-ved wjrii

ttif j',iilL'nK?nr|, the iu'i--on jnwcciuing ihe ^^anir -hull. wUh-
( Ml any furtliLT order I'or fhar purpo-o. bo entitloii to i— ;i':'

V uTJr of po.sse-isi-jn. on fllinir an atlidavit -bnwinir due crvid'

of t!ie indiriiionr rnd that the -airo ha- not W\m o'u-ved. Con.

Rnh' s'.;9.'

file same as the I'ah;. (l&^i It. 04.'. except the un^ds in brai.-kft.-

which are not in iIh" Kiicli^li Itiile.

Ill Chitty';* Forms (12th >< i

alhdn'it is only ii.".-:.-.ary in i;i

viz.. where the jtnlcnient direct- ;

1. .''itti'.. note, it i- said that t!ii>

v\iiliin ihe words nf the Iti'l<.

di'f'fulai!; "to deliver np porsr'.s-

The jndyuiL..; on jin award
!.'a;.'e actions aie so drnwii : .«.i

SiJ4 and Stir.i. hi otlier f;isi>

do recover," etc.: see I'ornis

to SW> '

.

Where plaintiff's title hns expin
note.

i- in iliis form, and judi.iueiits iii mort-
:' V-Hiu^ l.*.:i. l.'t lil. & L. Forms. X..s.

' th- form I- usimlly "that the plainlil!

140 If, 14:; III. A: L. Forms. Xo^. *o;;

H4H. A v.-ri^ of po-.-inn shall liavo th.' .if-.'t of a writ

of ;i— i-:anc!; a- V'-li a-i of a wrii of Jnti'i'ir ,iiriii^ pnsi^r^t-i ncin.

("on. ViuU- s'll.

;;ny j;; . lluic.

This writ supersedes tln' nld rimnc'ry wi'ir of :is-isiance .so far .n.s

the recovery of hiiid is cr.n-i'rn' d ; //-;// v. Hull J L. .!. Chy. O-Sit

:

Wyiitiiii y. Knight, o'J Ch. D. Wo\ bui in Englc ' it .^eoms that in

(-a.se of iiei.'essity tlir writ "f ;is.-i*'taiii u may still oc iised. '.»;., in n*-

cover pos.«essioii of persnnni property which is in dancer of hein?

removed l>eyi>nd llif .iiiri^diction of the Conrt : M'jiiikih v. Kwvjhi.

xiiprn. It may he donbtfd wlicther this U so in Ontario in \ii'\v

fit' lifdv o. A special f"rm of writ of delivery nii?ht probably in

suih ca.se be framed fiom Form Xo, l7r» (II. i^; L. Forni.<. No. l">*2t.

I''"r the form of writ of i»osscssi(>n.

No. 10!S1».

^ee Form 174 (II. it L. Forms,
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The Clef differ...,™ between a v.rit "'
l^-'";""",;'';;'',,',^"

'^^ ""a". MO.

.rit <.f luitiore faniaa iiowes.K-ui »: wiis. that ihi- latter useil merely

,n Uer tbe Sheriff to i.i.t the lilaintilT In „„-«o,si<,i.. wberen. 1
1

e

', , inJIt-iirted til.- Si,..iiff to • defend and lieei> " the pla.ntiff

.'",;;;rhi °S.l. iu Poaeeabie and auie. „o-e..ion wh™ -« "» of'™

„9 any interruption may or Mrnll l>e sivei. ..r on.red to tiiem
,

j;dlvr after beinB ..J....d. i, liaM. ... 1.;. ...mn.itt,., for eontemp,
:

.ee

lh-'lti<ia'. Ouddtird V. Ili'jgt. II. I- r. Jour. 11.

Where a plaintiff l..u< been Mit in p,.»»e^»ion un.l.r a «r.t n,

,„I,«i„„ and a .l..£...l.l.int »..-.. att.r resan.s „...«..ss..,n ^'l.t';'- "

"

etnrn of the nrit exeont...!. th.. l.Iaint.ll, ..u niot..,l.. ..s enmlo.l lo

'n or'Vr for a new writ of po».es..i„n .m^.r v. 11 dicr, 3 C. U V.

-I.-1- see K<iicti"(ih- V. lla''*. •> I'- !'• ''' ''-''

If in executius thi' writ a person is found in possession not claim-

h.« under the .let'nd.MU. .,nd is ,lispo»sess,.,l by the Sh.T.l such

l|.r8on may apply for l...iv,. t„ d,.fe,„l the ....fion under R«l<: IM .

Ilini'l V. .hiliiiHiM. 1=1 I.. T. .'»..

S40. ri»,ii a iudfni.om f"r voL-overy of .-iny Uiii.l an.l to.;-..ti....

,„fs,,e i.r..lits or .cuts in respect of the property claiiuod an. , ,.

(,,-r« Ilier.. may be either one writ or separate writs oE

o.wutinn lor the reeovery o£ posssession, and f.ir nie^ne

profits, rents and costs, at the elect i.)n of the party entitled

10 recover the same. Con. Rule 8T0.

It is held in Ireland, uu.ier s,.c. 'Ml ..f the C. I. 1'. A..t U.i .V 17

\' c llo' r..p..at.-d in the Itnles under the Ir. .lud. Act. that wlioi.'

.. pinintiff has obtained a verdict for possession, mesne pioht.^

and costs, esecution for possession cannot issue till tl... eoate ari.

taxed, unless he lias waived them: Ufatku v. Cliaiwuiii. u L. R. Ir.

:i»3.

That s..ction is as foll.iws;

•
.•nil Lpon anv jn.lenie'u in ..j.ctm.nt there may be either one or

several writs <if e'xeeution for the r.vovcry of p.,ssession and for th,

.laninces, the rents ascertained to be .lue and costs, at the election

i.f the plaintiff."

(v) H>i/ nf Assiiiiimi'iit "f Holm:

S50, .\ judpiicnl for the recovery of dower (^'I'cther w>ii^;.(_»-

wiih or withijut oo.sts or damages) may he cnloreed hy a writ ,,ido..v,

of assi"nment of dower, directed to the ShcrilT of the Cuntv

in whicli Ihe land- lie; and the writ shall -et forth the hind-

rnt of which the jilaintiff is tn recover d.iwcr. and may he

according to Form Xo. 1S3. E. S. 0. ISST. c. .^fi. s. 7. Con.

Rule 871.
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CONBOUOATEU KULUH.

A judgmeot io an action to twtiihllMh n will, i)eclarip<c plaintifT

entitled to land In question in fee Riniple aubject to the 'lower of tli>-

teatator'a widow (a defendant) is not a judgment for the recovery

of dower within the meaning of this Rule: Cope v. Cope, 2<1 Out.

441.

For Form No. \KS, see II. & I.. Forma No. lUSI.

S61. The writ of assi^ment of dower required to he

issued under Rule 959, when the right of dower is acqui-

etced in by the owner of tlio estate, may be according to I'orm

No. 184.
"
Con. liule 872.

F.ir Form No. IIM, gee H. & 1.. Forms. No. IdS.-..

(vi) ]Vrit uf Deliury.

8S3. Where specific ^oods, chattels, deeds, securities,

laluable paiicrs, or any property other than land or money,

are demanded in an action, and judgment has been entered

to recover the same or tlieir value, the Court shall at ili,'

request of the judgment creditor, wliere a recovery or delivery

of tlie property in specie is desired, direct a writ of eseculioii

t<i issue on the judgment, commanding tlie judgment debtn-

specifically to deliver up forthwith the property demamleil,

,111(1 in case of refusal that the judgment debtor be arresteJ

and detained in prison until he complies with the terms ot

the wTit, and also that the goods and clmttels of the judgiiiem

debtor to double the value of the property in question lie

taken and kept until the further order of the Court to enfoKe

obedience to the writ, or that a vvrit of sequestration may

issue; or. at the option of the judgment creditor, the Court

may order the SherifT to make of the judgment debtor's goods

the value of such property; but the judgment creditor shall,

either by the same or by a separate writ of execution (to In)

i.-sued in the ordinary manner) be entitled to have made of

the judgment debtor's goods and lauils, the damages, cost-

and interest in such action. Con. Hule 873.

See F.ui!. llSS:!i It. IH'J.

'the judjnnent for ileliver.v of tile projM'rt.v. or pu.vnirilt of its vjiluc.

does not (live.st the plaintiff of the propert.v in the chattel until the

satisfnction of the value found h.v the judKmcnt. even though natisfiii

tton is prevented by the bankruptcy of ilefcndant ; Fx p. Vnikr. :<

Ch. n. 8<lt!.

It is dnuhtftd under tlie Knclish Uules. whether an order for tlie

writ is neci^sary : Iiorii v. t'niirl-^tuntl:. W. N. 1.475. 240. In Out.

it is probable that the direction of the .ludce will be given in tli,

judcmcnt.
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1» Hurt, V. fri*icfc**o»A, W. N. 1875. :MI> : 1 I'Larl. Cli. Ca. rr.. »ul« S8S.

au action (or reot and for the return of Bpecitic bo(hI«, judgmeut bav-

iin: i^H*!! siBned for the amount of rent in ilffiiult of iippt'iiraiui'.

the plaintiff was nllowed to hiku judgment aUo for the return of tli-

j.m^irir good**, and then to proceed under Eog. U. '»** «» he might

be advised by writ of delivery, attachment or »wiu*^triiti<in. In

Bnttley V. Sear« (Timep. 7th March, l!S7i;. cUM Charl.'.vN Jiui. Act,

3r(l ed. p. «09), it i« stated that a rule «Mi f'>r nn nttachmeni wa«

gninn'il agninst a defendant for rffusinc to gi.e up a diamond rind

or I'uy for it, execution ha^intf prov.'il futile, us thi' dfiVnciant vmt* n

married woman.

(vii) Wrifs of Attachment ond Sequestration.

H5S. A juagiiienr ref|uirin|; any porson to do any act
j^;IX"r!K

other than the payment of money, or to ah>tain from doing
f*'^';^^';^

anything, iiiav be enforced by writ of attachment, or by com- omione.

mi'ttal. Con.' Rule 87-1.

Identicnl with Eng. (lbS3) R. r.S.".

A technical difference exists Hccordlng to the Engli^<h practico

lietwcfn attachment and committal : nn attachment being held t" be

the proper remedy for punishing thp refusal to do any act ordered lo

\)f done, and committal the proper remedy for punishing the doiii«

(it any act which by any order is prohibited. In England, while

an attachment Ib directed to the Sheriff, committal is executed by

nn ..fficor (Sergeant at Arms) of the Court. This di=*tinction is htill

oliMTved in Englaml : He Evnn^, ISftli, 1 Ch. 'J.-.2 ;
tW L. T. 27 \ :

]l>,„tUr V. Fa/cite. 1801, 3 Ch. 488: «-t L. T. 7ftl
:
C'llhnr v. Yoiintj.

',*; L. T. 147; and see Harvey v. Harvcf/. -•<! Ch. D. ft'4: 51 T- T.

Qt p. 512. and /'. v. I. d- Co.. KtOO, 1 Ch. 484. Formerly ;m

attachment issued nt the instance of t' party agcrieved. and at liis

own risk and without motion; wher t*! a oouimittnl conld only he

ohtnincd on motion: /!».; under the (..in. RuUt. however, a notuy

of motion Ls mtessary n(»w in the case of attachment: see Rulr R."«.

On a notice of motion to commit thf defendant. Mnlins. V.-C,

ordered a writ of attachment to issue apaiust him: Piiier v. Piifr.

W. \. 187H. 202 ; but after obtaining an order for an attachment, a

party cannot move ex parte for an order for committal instead :

Bui^t V. iiriilge. 43 L. T. 4.'J2: 20 W. H. 117: and on a motion for nn

Httachnient, whore the proper remedy was romniitr-''. ri.iiiy. .1,.

required the notice i»f motion to he amended, and re-served.

Ill Ontario both an attachnieiir. and au order for committal, are

directed to the Sheriff, and how far the technical difference between

the two remedies which prevails in England hHs any application here

floe.^i not appear to have been considered. The only apparent differ-

ence in the procedure in Ontario between an attachment and conj-

niittiil is, that in the fnmier case a writ of attachment issues, and

in the case of a committal no writ issues and the Sheriff nets under

the order.

An attachment, or committal, for contempt, in a punitive process.

and not a mere civil iiroo'cding, tlrmgh issued to enforce jirivat.-'

,r..*.—70
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Utfl l1<r.

.
-ji; cii.

lijItTrtriiit;

wilh ('Our te

01 )u-lW.

luiUit^

iBhal.K' lO

utta'h-

riiihtx. iintl tile Hlierlff i>t tMuinil to l»r»*k "iwii tli

ncf-i^Hi'V In onifi- !«' fxtiiir* It : «ep Hnrn tt v. //wi-i

A» to iiinilf iif nlitiiiiiiiik: n writ of iitlmliiiit'iii. N'-i' iK-t"'" to A'"''

KTiJ II nil W'l.

All oril.'i- fc.r iiiiumlttui iiiuy In' ohtiiiiiml iiol only fof ciifor. iiiL- .

Jmltiiu'Dt. lint ol-o to |iiiiii»b iHT»"ii" Biiilty of int." nilnilntoil I" In.' i

fi*n> Hllh tin- ciiui'f of JiiNtici'.

Tho iinlilir.iiiiin in n in ".impor of mnnlloii* nlmw of ji .I"'-

n-llh rpfiTHni' to liU lonclnct n" n .Iinliip in n jnclii-lnl pio. n .

win li l.ii> ifi-ininnl'il. In ii i-oiitfnipt of (_'onit. itnni**Iiiil)l*' tni viim

|,ru,p»»: It'll. V. limn. 11H«I. 2 (i. 11. 311.

It nn. iniil cloivn In llio .fmll'ial Coninilt I llio I'livy (..nh
1

tlnit lomlniilnl lor c„iitrn:i.t of foiTl i» to l»' n..Hl only ivitli ,. !;

,11,,. to til.. n.lniini»trnti.ii. ..f .ln«ll,.... nii.l not for th.. viii.li..;.ii..ii

.,t II .In. Ik.' ii^ » l..'i'«<ni: tliiir. n )h'r».on ininK-.-iillv iiml witlimn kiH.\.

li'illio of h. .'oiii. .'I» Innillnit II iu.«>inii..'r to nnotlnr oontiiiniim »..iii

.hil.iiiH nnlll.'r .. '..tillii on il Conn of jn.lii'... wii» liH.I not :„ 1,

tlnroliv fiiiltv of .ont.'nii.l ..f mi.Ii fonii. nn.l lii« nniittnl v, .,

M.I ii..i.l.'i i;.'/,..«l V. .^^ .1I.I.//II. 1V.I1I. A. <. •.Ill; SI I.. T. l.-.v In

tlillt .nso l.onl M,.n'i« 'ili'l "
. ..niliiill;il» lor ..mti'inpt of t'.'ii^

liv M'limlnlizins.' Ilii- <'.nirt Iti-olf Inivo l....'..ni,. oli-..l..t.. in llii» i.'nii

try. C.inrts n:v ^iilistii'.l to kilvi' to pillili.' ..pinion iitlnck* oi ,

ni.'iit.; .ItToentory or s.iindnlons In tlifiii."

A proprietor of a nowRimpor pnlilisliinK coninnntn on innlti'i'.- n

lillpition. calcnlalcl to interfrre with lUc fair trial of tlie iiition i.>

I'vcitinit pri.jnill.'i. nsninst one of tin' parties. i» liable to ooninmi .!

mill nl»" to be tiniHl for cOTtenii.t of Court :
Hr Crinrii Baiil.: 4) I 1.

I) lUll; tt.1 L. T. :ili4: tlf I.ntmui'herc. Kfitiil v. Eiift. ^rtrn. IS Tim, •

'li,s. I'liillipn V. Ho«. Ill; Wl: even where the on«e i.» p.'nilinn I..!',!,

A* i.n inferior iribnnal : Wi'j- v. Hnrh. V.»a. 'J K. II. HU: .v.i I,. T. l:'.:'

\„ to the extent to wliif'h newspaper comments on ohm's in litiwiitio'i

lire iiWownlile se.- Hi- ll'llriin. Hi S. C. H. 1117. (»n the same priii

liple nny i.erson knowins of an injnni-tion. anil wilfully ns»i.siin:

i,r iiarticipatins in a l.r.'aih of it. is linbl.. to be i'ouimitie.1 f. i

lontempt of ('..011. f..r inP^rferins: with the .inirse of jnsti.^
:

.•<,

"

»'.ir,( V. /'nt.r.o/i. IMIT. 1 Ch. r,4r. :
"11 L. T. 'Jl.".; nn,l si-e fVi,',o.

V. I'lnnnl. "o I.. T. lir.4. The fn.'t thnt the or.ler lias not 1..,'

,1 ii.'.l ,111 I'lie piiny sought to be pnnishe.i in no nnswi-r: tit. l.s,ui'i

friinnnl.-iit .ir.iihirs to inHneii.e the lonrse of peii.linc lilitar

was In'!. I to be ii contempt; fn ii- Pnrnoiiiiijc d: Co.. I'.MIl, *J Ch, t

\ nioli.,11 to ...niinit for ...nti'mpl in piibltshinc .omnii.nts nin-l !'

nin.l.. ill C.iint. nn.l n.it in Cluinibers : .•ii,iilliiriil; v. Ilnrr. K. I'. I;

jr:vi.

lilt will not enconrajze motions where the object i, i-

.'.iinmit. lint only to obtain nn apology nn.l costs, m
in I'liiliail Co. V. Farqilhni-'iii. IT Ch. 1). Till, no ...st- w.:

,1 sec lli'llimi V. I'tiilM. l«nl. 1 «.' H. "'

Sll. s, ,".. process .if conteinpt for noii-linyiii.n' "!

,.li»l..'il; but wh.'i'c. f..T 111., pnrposc of ciiinu .'

.,iiir-bl.- rcH.f to wliii'h he is cntitl.'.l. a .lef..n.l.'iiii i-

ro.'nr.' ii mortgiige to lie ilischarg.'.! wli' li

r.'gistry. the perf..i'iii:'i'"'

, notwitlistaniling tloil. i"

JI

l-hc

I'.-iilly

tlici.l'..

giv.'li ; mill sei

fniler It. S.

MBfJ t' 1^

or.l.-r.'.l r.. .!.. mi n.-t. i-ll- Pt

be has wroin-'fnlly .nn.s|.il to be imt iii

,,i .....l. .,,1 iiinv be enforccl by iiTlii
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, r.lii- 1.1 iKTtoriii tUi' ut'l. It 11111.1 IH- ii.K-,.i.Hiry tor ili.^ .I.'t.'ii.liiiit l"

»

„„, monpy lo ...me otbrr i.fr..iii : II- rr, v. /».,«..io». jll Dm. Am.. 14 ;

Out. 17:1: Striini/ V. Ilarlilnil. "H I.. T. l^-T.

Wlinn. II mnrrlml womnii lliiiw «llli liiT liii.luiiicl >vii» In i-oiil.iiipt

r„i- .ll.oh<-ylnii tin (irilcr i>< ll"' I'.mrt It wii« fonii.Tly .om.i.l.T.il lluii

I,,,,- l„i-l.iiii.l nn. nTiKwiTulil.- iinl..»« li.' .niiM .ntl«ty llir rmirl Hint

JLf hul tinwi bN ti'tit pniU-nviiitr^ to iti-t lib. wiff t.. .nnn-ly willi 111"

„„l,t :
.i;..».//..i.. V. II ill,.. 'J Cby. rli. Ill :

l/ftr* v. ;i.,».,;....

.

t; I' It VIH; but it w.nil'l Hwni thnt n miirri.-.l \v..lii:ni ir. tiiiv\

,».|>,'.tmllv llnblf f.ir Ii.t .Millllt : "" ''• taruMI. Illllll._ I Cli.

IMi: .".t I" T. 4;ili: f.i«ii» v ./.,iIj.i«. II." I. T. .Ii.iir. 4....

Wbi^rf it \k «oiiiiht to .ntiirc-o ii Jiiiliiiiient iir rinbr by iiltii.liiii.'tir.

,.r ..cimniittiil. tli.' firilrr or jiidiiiiu'tit inii»t be tif't niTvi'd uii 111.' imrty

ri..|ilirp.l to olicy tlie unmc .'iceiit In tlip ™». -if nti injiiii.tloii c.f.l.T

„f vvlilib the piirty ..i- hl» "nlicitor or ...iin«.l liiii. notic'. Anil «Iimo

-cine ui-t l« to lie p<'r(ornii'.l by ii timi' lliiiit.'.! by tli.' or.liT or jiiilu-

iri..tit. the iwrvlf* nhoiild 1h. I'ffiH.twl n rfiwoiiiible tliiin l«-fi.ip tb.>

rin:.. litiilli'il by the or.l<T or iiidnmrnt liiis i'\|iir."l
:

ll'rrii v. yK.ii.iriiii.

«-hHi-,. nft.'r n ivrit o£ i..».r«»i..ii lin« 1 i ..v... iiti^l. tlii' .l..t..n.biii;

wnillBdillv r.lillc... lin»«p»»lou. In- i- linbb. to iittiii-hmont
:
»w Hi

lli,,fl>. <l<M«nl I. //i,'<r/». !I7 I.. T. .I.iiir. 11.

\n nttn..lun.nt will .nilv 1«' sl~iiil"l for li«"b.'.li.'n'.' of »n order .n-

indunient. ivloT,. lb.' di-ol..'.li.'ilie Ini- I i wilful: Fmn-li.iinli V,

\l,„„lii.lrr fliii' Cnuiil. 1112 I.. T. .lour. '-".I'.'.

V« to oliliiiiiinir It writ of ..•(in.'.-trntloii. wliere an iittiiclinieiit i>

ineffe.tlllll ».e iiote« lo Hull s.". Al»o in tlie en»e of n eori«iinllnli:

i;M \ f/v./.. Viill'li I'll- ' " >* I'- '• '"' "'»""'"' >• I'""""''. I"

f. 11. S-J: .l/i/iio«ii V. .hinil Sl„il.- lutlilali. ISir.l. 1 Cb. 11. 1.

As to eiiforeitic injnnctioio.. and iimiisliini: n bre

riirlb.T tbe note.« lo »«•. TlS (Hi ..f tlie Act.

If Ibe Court bn.l no jiirisdietion to innke tbe

i.iif>,li.'il tliiil i" 11 tood iilLiwer to II motion

, diei,,.,. of ll : MrL,«,l V. \Mc. 2S Om. T.L'S.

Wber.' there is ll leimily by iietioii. iiml iiIm. by lUti.clir.ieiit. in

i,.-|,eit of ibe ynii.e mnttei. tin' pliiinliff is not iiriiluded lioiii i'.\-

ill" tlie one rellie.lv bv Illlvini: lllilde nil linsilceessfiil ntli'llllit to
"

.. .: .. . »L_<... 1 i> Tl IW. T'i 1 T ".II'..

no:

lib tlie 'of.

orib'r soiiL'tit I"

to eoiiiiiiit f.ir

illiil
ei.lo,.,.,. till' oilier; i;.,.(/,r,/v. '(;.«,7ir . l.'*l»;. 1 I). II. IS: Tli I.. T.

14 \V. Ii. ;i4ll: but »'w'.'(. it n writ of iittiii biiient Is olitiiiind

<!' lelidllllt is tllk.'ll under it. tbi' reiiieiiy by iietioIl is gone
:

Ih.

As to tbe rijilit of iiction in ii liivisi.ni Court to etifoii" ti jiidu'im tit

uliere ex.'i-iltimi <nii U' issued iifoii it. se.' IloW Hi \'i(t. ( t"'. s. '.I.

.S54. .K writ of iittiU'liiiii'iit iij.'iiiiist Ihc jiiTsoti slmll \':^\

i--iK-'l nnrln- llii' sniiu' ciriuiii-tiim'cs, niiil A\a\\ liitvo tlic satiu'

ilVici. 11- miller till' ]iriictiii' nf llir Cmii't nf riiMnc".-y, in-i'ir

tl. Tlif Ihiinrtn .linlir.ihur A'l. /.w;. ("ii. llul" .>s:s.

Knir. (I'- ll. 112".
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' yw If a piirty wlio ! ordorfd, ntlwrni:

ouri'*'. I" it" iiuy ml,
rt-fiiofM i>r licKli't-tH til

iliiTMtf. till- imriy in--

(tie tiiiif liuiitvil. i)]>

ill l>) 111) iir<l>'i'

iluT iliiin to I'iiy ni'tii^y. ill It Umlii'il tin

ttlM'y thp opil^r acconlliiic to thf i-xIk-m

Tiiiiiitf ilu* iirilfr HbnII. nt the fXi>irnti'>ii

titliia with til- Ui'Ki^tiai- .III iimil:»vii -r '

ipf ilit> noii'iKTformanf

\\l\tf nr illliulltl .i;iiiilM til.

"iiTvitf rif tilt' unlfr, ilDil .

lllxilt i,r>ftlii. In

otM-difiii itiiriv."

ttiit ttuh H,Vi riiiuiifw a li'iii"' tii t>i' t^rvp.!. nml Ifiiv.- ti> Im- i.tii ii;i

.<!, twfM,!' ail atlndimfui U intiut'd. Tu tlil» t'Xlviit ihf t-nui'^Y |iim' ri. •

prt'Mcrvtil fiy Uulf s'Vi i» vaiifd,

I. (Jby. "riiiT -.".la. inuviJvil tliat every order requiring n party w 1

iin act. other than the pnyiiit'iit it money. Nhniil<| have indorwwl iiii.u,

(he ropy nf I In- order (terved. ii uiemnrondiim to the effect wt fortli i:(

Hchp<liiie N to the Chy. (trders notlfyltiR tbe pnrty a** fnllows:

I. "If y<m, tlie will.iii niiiiitti (lurv innrrt thr nnmv of the part'ii.

iieideil to oliey thi« ordiT l>y the timu therein iliiiliril. ymi "ill t"

liihl.- t" \>" nrre^teti I»y rbe Sht>riff: and you will aNn he liable to ha\>

your .''t.ite -.eqiiewlert d for lite i.iiri>.«.'' of coiiipeillrit ymi lo -ilt-.v

tLlt* ni't-'i- without fiiriher notice. If you wich to apply to the Tom'

to aild to, vary, cr wr nHide the -^ald urder. or to «nwt»eii(l the ojh'im-

lioTi tli.'i f. yon miHt do ho hefore tli.' expiriitloti of the time wtiliin

limited."

Thi* rhy. O. J'.CJ, is imi .oiw.d.daltHl in the Out. HuI'm. Iiui '-.

correspond iUK Knir. O. is uontinni'd in the Kna. M8KI1 R. 'u'.i. In!. 1

the new prnctire it was held in Knuliind niider the Itiiles of l^T.'i

(hut of ronrs*' not inuii-r the ItiUw of IMM."!. U. ."It: see lluininh " \.

WiilliM. '2*t Cli. I). 74tJ. and Trehernr v. />»?/<. *J7 (*li. !. tHi
: 7*1 1.. .1.

)'li\. Silt, ihat this indorsement was not neceHnary. iis iin miii. !i

iiH'iit nnaer the new procedure could not he obtalnei' except iii>'.u

nritice: sec Jfulf S.">. hut the rule niiirht I»e different m the 1:1 \

.1 seiinestratinii : 7A at V. t'uliii. 'Jl Ch. 1». :H«» : and e Walh-. \

finilintii, 11 1.. It. Ir. .'tti'.l. In Ontario a sfiiii.'strntion does not i--i>

on jutnipr eMcpt wlnTc a party is already in riiMody und.T ;ri

attiu'lini<>:it : s-e Uulc S-'m ; and in other cases, is not, under /?«/' v*.».

liliii.jTied withniit notiLt-: so that the indors.iiieiit would >eeni '> '

not lunefisarv in tji«t> I'lther «jf attiicliineiit m- s."iiieslration : "s' /'"'

•2: «>(/ viilc i>ir Madeniian. .I..\., iUny v. Jh.iionni, "Jl Out. Aiii-. •'

PI.. :n

[f the notice lefencd to iihnve is indiirsed. the wolds " \viUp>>ir

fnither noti-e," at all events, should he now omitteo ;
^ei- Ituh- S.V;.

I'.vn. i)>is:\' U. ."H has no application to a proliihilive oi-il-r*

Siti.u>i V. Croiidoii, .VI L. T. Jilt; 'Jit Sol. ,lour. 4H:. ; .snih an onl.r -

cnforc.'d hy ..iiiiinitta! ;
-•. notes i.. Ifiih- s.':[. w/;)r«. p. lln.",.

i'he order or judgment soueht to he enforceil hy attachment -Iii'nl !

limit the time for the performance of the act therein re<inircii t^' I'

done, and it >huiild be served on the jiarty reiinlred to nh v i' 1

rensoniibl.- time itefore the liiile thereby limited has expired; {{•>"'

V. Do,<:r„u. -Jl Out. Apii. 14: Rr .'^ral, 1H*>:t. 1 Ch. M7.

Where default in coniplyinc with an order wa.s not ilearly .iinii^l

>.!;ewii to justifv :>!i -!V(!<t f'T attrtchni"t1t. if the nppositp purtv Ikh

i.ot ai'pemvd. f' . d-'ffct was held to be cun-d by his appfiirini: iH"

resistinc the ui'itiun nn 'irhfr jrrnnntN :
'ivlinni v. /''(/'. '.'i '

'1

l>. ()tl.
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MAS. A »rit of ntlmlnni'iit "linll not lii) U»um\ wilhout »••••"

Ihf lonvi' of till' Courl or ii .hiilp'. on iiolicc to tli.> |ior:.i>n i^'_»^; i"

against ulioni thi'iitliichiiii'ni i- to l.c i^unl. (on, lliilc s;il.

r.. »aiu> tUwl i» KiiB. lIHVli It. lUI.

>fll ItttiK-lllUt'llt IWI lit till. Hfl
to ttlf- llHltT

/^w. N-'hi nnil iifitt*.

Thi- Uiil' imr(Hlm»''l mi iiii|...iiioit : liiiiiu'' iii ilif fliiniiiTy I'imi-

,i „. Iliilr SM mill 11..!.-. A ivrlt i.( iiUiiil.iiii'iii noi ii.iw ii.'ier

1-11.. 11. ..f ri«hi iviili.Mii nil .ml.T. «rnlil.'.l nri.^r mill..- o. Hi.' |i'i"y:

/(.ii./.,i( V, ii.iiijrni. 1 I', n, u\ \y. X. ixT.-.. -i"; 1 1,1,,/ 1, /.'i.;,... i

n. i> .":;••: 'iii'i'i' > ''"". :i <''• 1' '" ''' II'"""'' /.'"'"'I.

Hall V /,/(. l-J I'll. ri. TIC: H, K«"//i(, ;wii!/*( V, l:ai,h«ir. 'J.". I'll,

|1. I'llT: «< rl„ilh"m llnin;hr '„. V. r.fml.U.II. IJ I'. It. IBiO. Till-

nil. ill.' ml., ill 111.' I ..1111111. II I.'iM ('..iirl-. .'M.i'i 111 111.' .1 t 1111

iiirn.liniwit iitniii-t n Sli.Tiir f.ir .Ii- vlliir nil ..I'.l.r u, I'.'liini n writ ;

ill whl.li .ii».' Ill" iiil.' ivi.« mnil.' nl.-.ilut.' ir /„;.). ; II. n. I^i'ii '" '1.

1S.-H1 II ItO; /,!(/, I. r„„i„r. .•, C. I'. II. Jll. Ill ./"Wi V. fV,|i.'f,

nil that III.' ntt.liti.'ti ot III.' O.mt wn. .nll.'il I'. «ii. wIimIkt tb»

iiriliT sli.ml.l I..' 111.-. .lilt" ill 111" lii'-l iii-tilii..'. "1- "iil.v 11" ""I'T "'"

iiii.l tlip Inner wan i.rniil*"t. iim nUi. wii« .l.itie in l'""l<f v. ["Iifhiil,

4r, I,. T. tti. .\n ntlai'hiii''til iiL-niii-t tli" Sli.'ri'. liU.' iiii.\ ..lli-r nt-

tiicliiiifiit. U imiv L'nvpriiPtI l.y III IV /.'»/.; i: !'"<!< \. 'i"''l'l. H Q. B.

11. :i;;.j; «»* nlun Drllfii v. Oliin. tviira : Re ;/"im»>» /;..Mf.
,

.ii/ir.i.

Th" prnvi»i..ii- of Kill, I!".". i«/™. nlMil.v t.' iiii n|.|ili. i.li.ni fir iin

nllntliiii.'m. Til" C'.i«t- nn- tln'rclor.' in 111" .Ii-. r.'li..ii .1 Hi" I'oiirf

Uiio) V. Bid... •i.j.r.i. iiii.l sli.iiil.l 1." n-k.'il f..r i.ii.l .li-i -.'.I .'f "ii

III.' npplicBtmn fnr tli" nttocbui"nt : /b.

All iiili.rl...iil..i'.v ..ril.'i'. .iii.l.r lliilt iol'-'. •' -"i iihi,' I«' .iiI"1'"'1

I'V nlliiiliiii"lit : HiiWiiif.,,' >. H«rlw""l. W. N. ISTT. :'.l
:

iiliil nil

"i.l.r .lir.'.'liiia 'i -"liiiMr i" I'.'im.v iiil" I'i'iirl iii"ii.'y- "li'i'li ln'l I I

|,ni.l .Hit t.. Iiil . 1 i".'li >' "iifiir ' :
/'"/.'/...r./ i. Cil.'/i.ov/. l^ Hut.

17:;.

An oriliT »li.iiilil li" ilniiwi up nn.l .'iii.'r...! liclore li"iw: iiiSii'."'! Iiy

piiK-.'-s; llallanl v. T"mli«f:,ii, is L. T. r.lS.

'.V motion for ntin. lii...'iit wli'-ii nuulc for ii..ii-rf.iiii.li;iti"" iviili

"I'.l.'t'.- of i..iii'>" or oril.'r- ill I'lininlwrs. mny lie liinil" In n Jiiilg.' in

(linnil."rs; ..." Salu. K.ifhiini v. /•"'"nwl^i. i:i Q. B. R JIS: liii'I'H

V. t'»<oi-. r.:i I.. T. 7."!i. 34 \V. II. 'J/'O, liiir wlimi iiii.il.' for iion-.i'iii-

I'liniu-" ttilll all or.l"r or jii.lft nt of tli" Coiirl. it -iioill'l li.' r.inil.' in

Court: Kl-h, v. f i.i..,. fin /„». '.,.. 3 C. I.. T. mio

Ill Knslnnd i« not similar lo iliiil in Ontario: -.'.' /"*"

:;ii I'll. o. .'i2'-'; lo cii. n. :;.".

X"itli"r the Master in ('linnil»'i-. nor a Loral .Tiiil?" or Mn-ler

(nitinc nn.ler lliil" 4'J. 4." ..r llii. Iin- jarisaiition to i-nfertain a

motion to nita.'li or .'onimil. as -iirli iiiiiii.T- lU'- .X'-.'pl.'il from tlw

powers roiif.'rr.'.t niu.n tlieni : m'.' /?.'/. V2. nn.l tiff It v. tt .(r./. P.

II. 2L'll. lint as lo I.o.al .Tii.l'.-.'s -e.- Huh 47.

le-iiion was raise.l wlictlier
J

attach

Til" prnili.e

I-, V. r,-..),'i

III lie airrlc. 2:i Sol. .Loir. limi. tl'

I' oriier to be oln'.ve.I utjeil li- p"r.s..n,

11 now only 1..' lin.l upon noli'.'.

..f" is nothing to niter 111" former p

It -lllimltte.l. hoiyever. that .

' whieh required personal
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Bfrvii'c of the order to be ubeyt'd (except iu i-asos under Ifiih 47-f.

iiikI t'xct'pt wlieie it i« kIhjuu tiiiit tlie Miuer litis come Iu tin- kiiuw-

\fi[gf of ttio iiersoii ^lotieht to he utlnrlied. iiud tluu he is eviiitiii;: str-

vi( 1' it: kisfin- v. TvUmar. IDn.-.. 1 K. li. ;:n : '.f2 L. T. 'M). m..-,.

c.-Iiei-inlly if tlie notice of motion to r.ttacli is not pevsonnlly ;^iv.-il.

Where the Uirei-tor ot a company was Noiijtht to lie attached for di>

obedience of an order a^'iiinst the coiiipuii.v. it was held that he imi.^T

l»e i»erwonalIy served witli tlic ord>r : MrKojini v. ./»iiit iStwfc li<-

»titat>; 18!W. 1 Ch. UTI ; 8(1 L. T. 041. The order or judunieiu mn-t
l>o >erve<I a rejisonidde time liefore the time limited thevfby fur lb''

l<erfonmiiu-e i>i ilic an ordered lo tn- done, Ims expired: /('(*-( ,.

lh,iioniii, L'l Oni. Apii. H.

An order to deli\er u bill of costs served oTi ii stjlieiiorV clerk ai his

office was disolj»'ye(t. On motion for altaclniieiit the solicitor sw.jre

that he had not l)eell liersoually serve<h A letter from him ;:i'*iii;:

reason for delay mid promising; tn .leli\4'r bills was produced, but ii

was held that the iieces>ity fur personal service was nut waived hv
the letter: If, I'UKUiuijIntiii, .'.5 L. T. T'lG.

Two cl.-ar days" uoiii . of motion is snthr'iein. The ]iractiei' \:\\.\

down in Ahell v. HHU, f, p. U, r_>2, and Hnjc v. M-'hitiji'. 7 I'. I!.

134, is not now in force: Monaghan v. Dithhiu. li C, 1^. T, 'Jlo: ,-ee

also Vi.uk V. iralU Vallrn U,,. r,,.. M V. U. HIT.

ll is not necesr^ary to nerve with the notice of motion cojjies of <\u'

iiHidiivits tiled in siippurt of ir : ilaiiitmn v. Milium. IS V. \\. IS."..

W here the order to Ik* obcyetl lia.s 1m>iii personiilly served it i-

nrvertheless necessary, in case .if (lisolietiience. tn serve |iersonally
any notice of motion for aittuluiient or committal: link- K*~t. sec
also i:ikrtun v. TliirAk, ] ,1. & W. :!7i;: ,iii<irr^lri,i v. Hunt. C V^s.
4NS: //<,;«• V. VanityH', L. U. 7 Kcj. :*.%4 : Xrh.,,, v, WnrM-siiui. W. N.
ISltit, Jli>; except in the cas*. provided for by Ifuh 471 of disobedienei-

of an order xn brinu accounts into ihe Masiei's .jHiie. or f<ir i>r<Kliii

-

tion. or insi)ection of hoolts and papers: in casc'^ nnoer If tilt 474 it is

not nt>ce-;*!ii'y to s.'i've a notice of niotinii to atiacli pcrsonallv iipmi
the disolhdient party, if he has a s.,li(itor: see WUioii v. W'ih'ni. 7

P. U. -M.

Where personal service of notice of nioiion to aitarh the iIcfcndaiM
cfiuld ni«t he eftected, the order was nia<Ie on atliiiavil of service of the
noriee on a -^olii itor \\lto ha<l appeared in the action for the defen
dan:, aitlinii;:]! tiic s.diciior liarl reased to act for him: ('ti/l.,,r v.

)o!i,nt. o.-. L. T. :,i:\: and M'e if. Ero,,.^. lS:i:!. 1 Ch. Si-l: 'W L,
'j-

I'Tl.

There is no di<tin<'tion. in rei;ard tn serviee of a notice of nmrion
for iitia<iunent. bcrv.een coniemiit in breach of an undertakMii. and
toiUeiiipt m t}r.ach of an injunction. knowlcd;:e of which is civen by
pre\i.piis serviec (jf the order: IU.

Iu 1/.;,:,, \-. /'.;•///. W. N. issi. 4: 44 I-. T. J4S : ."D I,. ,|. riiy. u'ol.

ir wa-. h'lil that notii'e of motion to coumiir niiisr he -ei'ved personally.
unless vome reason, is sliov, n for ilisp.'nsinir witli pergonal ser\'ire.

On a motion for an attachment. Imwiver. it had pie\iiMi-i!y been held
' of notice of motion upon the snljeiioi's on rJie record of

he attached was sulli.ient. rhon;:li ]ier~onal sci'y ire wa-
be hliprarrieahle: H,-:;ri)i,i<i v. Snhi.i. r. Th. I). T,\\

;

that

the party to

not sliewn ti

Ifirhtmh
re I'ICIK

Kitrlif

the party

W.
aire.

I!. lll-J or 1 y l..|iviiiL- \v II pli-'.' Ill th
1 til •r..h : /,' '/ St,lirih>

. It Cli. II. 1.-2

W N. ISSCI 77; ;,•',.. V. / '.-" //. 1 ; 1
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In Outni-io it hnw ticcn lit'lu tlint Moim v. /'' j c//. is tn !>«' Cnll-'wctl :

NHMfA V. Marriit. 4 ('. L. T. 41W : excppt w1m'1-.> //kn 474 iippli.s

:

//, Hiinuhn, U r. 11. o.'..

In Englun'i it is now lu'lil lluit tlii'i.' is jm-iMlicii'm tn .»iiI<m- >Mli-li-

1,111.. niif wervu-e where *'v*'r.v rfiixtUi'ltlf effort in .'|T>ti p.T.-nn.M ^.t-

vice ims heeii miule : Moii'Irr v. /V/'Ar. 1S:H. :t Cli. 4>W
:

/.'- «"

IMI4, a Ct). ITVI.

1111

rf.

Wliere a uiittion is nunlf lu :itt;u!i n <l'-t'i'n'!iint win

p(l in the action, ^oe imtes tn Itiilc '.VMK

:•<{ ;i]ip.

riu*• fOpv of ortlfi- s.Tve.l ni'ist lu- nn .'\;mi rnpy: /.'< //"". 11 »'li.

It. HiS; see also Ex j>. Smith. -JS W. U. 1T4.

W liei-e a party lias not tieen pervunnlly servi'il. liis iipp-'iinuK n

111.* return nf tlie motion to take the olijfftioii i.s not a waiv.T of it :

1/.(«'^T V. Fdlcke, Wn. 3 Cli. 4SS ; r.i;//or v. //->'. 'IS I,. T. liKl: hut

-ervice of notice is waived hy counsel appearing ami <'on>t'ntine to an

uilargement: £> p. Ateock. 1 C. l". I>. 'W. But «ni.?,?f. an nhjection

ihiit personal servict- Inis not been .(Tecte.I, tlumjih civen efiVt to. if

tiiken on tlie return of tlie motion (see Tuijlur v. Rid. suinat, will

imt I'f itself be a sufficient fti'onnd for settine aside the attachment, if

nulled, where the party did not appear on the return of the motion:

"I'lttij V. />.ii(if/, a4 Ch. IK 1T-J: " L. T. 74.': and >ce /.V Ihtm^.

t:i<i,is V. yorton, iss'.w. 1 ch. 'jr,:;
; »> L. T. ::7i.

The provisions as to >nbsiitnl.'d s,>rvice liave been held imt to apply

to an njiplic-atiou for an attachment, but only to servin' of writs of

Mimnons: 1 »-*».. \V. N. 1K7i;. ID.".; but see cases .Hii'ni. p. :;s:[. and

11 (//('((»x V. ./o/iHJi. 2 I'ick. 477; 1 Mer. .".Oil (./i ; fuUriiCif v. sh-ll'n,.

.-, Vf>s. i-t.--. lirUa,n<nillr v. Ih ]!,>»»' yill. . TJ Vcs. -^irJ: l.'rl.m',.

fh.irlt'm'H ''.Mr, 'i -M. *% <". X\7,: also Hopr v. ('itnir,)i,: L. U. 7 Km-

•.-.4- Hiu'drtli V. Ilomtrth. 11 I'. I >. I'-'k 7i7i'ry v. .s7*f».*fl*' W. \V. N.

iswt. 77: l/fl»r/cr v. Falcki: 1S!H. :t Cli. 4SS
;

ti." !.. T. 4.Vt
:
TcMf^ v.

/,.,(('V/. lo <". 1.. T. )14: 7?c Itait^'tt, ftn^^rtt v. K'lss'tt. is'.ll. 3 fli.

IT'.t.

Scrvict* of notice niacU- on the clerk of a solicitor at his office, his

resilience not beinz known, was held to he good service, but. notwith-

-tandiuL'. llie order was stayed for a week, and notice thereof direci.il

,0 1,^ s.'rvcd on the solicitor; Tihivn v. St<ui'<firl>l. snitra.

On a motion to commit for contempt, nn attaclniicni may issii.'

:

/•(/-<(• V. I'iitrr. \y. N. ISTtl. -i'"-': but on a motion f.r an attachni.ni

;iii .iitlcr to commit cannot be obtainrd rr ihiiti : Hiiixl \. Iit"''f. i'-'

!.. T. 4:'.'J: 2:t W. It. 117.

On a m.ilioii for attachment for .ontempt in comiiiUi in;: a breach

.if un.lerlakinL' .-auain.'d in an oider. a iirclimiii;iry objection was

raised tliai ih>' proper reme.ly was i'r)mmiital. The i.h.i.-cti.in was

;illowd. atid th.. plainritT uiven 'l-av.' '.•< ani'Mid hi- li.ti.o of !iior!o;i

and serve it n;:iiln : r.,ll:,r v. Yoinni. .-<! L. T. 147 :
T.r, ]...]. ( -hy. rtfifi.

| lie distinction beiw."n iittni'hmeiii am! .omiiiiitaj st:il .-xi-^ts in

i:n::]and: spe note to Uitlr S.Vt. Sc.. aUo /). v. I. d '".. l'."!*!. 1

rh. 4M.

ominc
h, li.m. llii.iiv:li ir liHi (.Illy

wilhill tllP .iliris<licti(tli : HI'

!.',«• u, i:i 1'. 1.. T. 114.

1.1. i^Mif

l.|i Ollf.

1 nLMin.^t ii pi

ri I'll ill till". .

. I!i;„k'\ 11 I

ny "IT

yi'in '.

'. It. J

"f 111

lu-

ll; 7

N'l imrtiiuliT' r.'Iinti '\:u

III. *; L. KfirniB. N". I HIS

UKi.v 1)1* rciiuiriil : Oic ii v.

: h.il iif

•ritrhiir'

.1 ill 111'' will

ii'l- 11 i-"ii-..ll;l

. \V. N. IsTil

.1" illt'

1(7.

Vlll :
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Roll 806. *i:he officer cbarped with the execution of the writ may break op.n
the outer door of the houwe in order to execute it : Uarvai v Harii „
'JX\ CU. D. (j«.

'

A further opportunity to comply witli tliL' ordtr mny l)e given, m
the order may he stayed, pending nn niMieal, in tlif di-sV-retion of rln'
.Judge: UcHor v. Thompson, W. X. 18S3, 128.

A person attached for misconduct will not l«; detained for <-o>n
Juil.Mou V. Mauby. 1 L'h. D. !S)i; see also Earl of Lewc^ v. Ba-nuli i\

til. I). •*:>•*: and Micklethtcaite v. Fletcher. 27 W. K. 793. Hut, in
order to r'unish nnyone who hns heen guilty '.f a contempt, he mm
he inipri.'-oned for a stated period: see Rule 8*11: ana allowed to b-
dt.-<liiii-j;en If he pays the costs befoie the expiration of such period
HarrU v. Mf.ycra, 1 Chy. C'h. 229; see also J/fl»Ti> v. Iiigrai.i. 13 CIi

'the pH'sident of n company cnnnot he attached for iioii-i)erf'>nii.Ti;r
of an net which could only he performed bv a majoriiv of the hoard if
director*^; hemurott v. Midland Rij, Co.. 10 P. U. 82."

Aj; to attacliinj: » .Meniher of rinliament.
operative Hoc,, 14 C'h. D. 533.

' Re Aiiijf'j-French ''

Where on attachment issued jicainst a defendant for not coniplvii-
with an order for discovery, and compliance was then made, but tli"
deff -dant was neverthelesK thereafter arre.vted. it was held thar tli..

arrest was irreeular and that it was the duty of the plaintiffs
.'solicitor to have stayed the enforcement of the attachment* (!aii v
Hancock, -Hi L. T. 2n7.

A party coniniilted for coutempr of Court is not entitled to a
haheaM eortnix: Re .l«,i--,v<H v. Vaiistoue. Ifi P. R. 243: not even foi-
the purpose of ntteiidins in person i.> move for hi-; di-scharge Rnhni^
V. Donovan, Ih. 4.^.(J.

itut where a motion is made a^'ainst a person, in clasp custody.
It is in the dis(retif>n of the Conrr wheiliei- ;i halitint corpus Iv
granted to eniilde him to atteni] in person to sliew cause: //,.

Where an attachment had been properly issued asaiu.-;t a >.ili.>ii.,r
for non-payment of money, it was held that the subsequent acceptanr.-
of part, anil gi\ins rime for pnynipiit of the balance. wa.s no waiver
of the riRht to enforce rlie atta<-hment for non-pavment of the balnnr-
as agreed: Re I'eredau. lS:t.'. 2 Ch. 437: 73 L. T. 5fi.

Attachiiifiit

for iioii-()"^r-

S56. If a person who i^ ordered, otherwi^^e tlian by an
crder of course, to do any not oflior than to pay money, in i

Ijjiiited time. refiT^es or ne;,rlect^ to obey t]ie judgment, the

party pro>eeutmg the same shall lie entitled to a writ of at-

tachment against the disohedieut party. Con. Hide S8o.

laken from Chy. (). 288.

A writ of attar hment cannot issue as of course, becmis*. nnifer tin'
prectMliiiv' Ifiilr S.-).-, no such writ is tn issue wittiout an ortier to be
applied for tin notice: Thomak v. Putin. 21 Ch. D, 31)0: ." L. T. 2"7.

An i.p'er (o discharge a mortgage impru|>erly put upon the registry.
may 1.,. rnforced by artachment. notwitli.stauding that tlie persiai re-
f]niiTii ti. nliey the order niiiy have to pay money in Mruer to coiii|.ly
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with if sec Berry \. iJ(/iic.i;oK, 21 Out. Apli. 1-1 ; ItuUrl, v. Ili,a„vaii. RuleMT.

h; p. K. 431) ; so also, an oraer requiring a sulicitor to reluu.l luuuey

liL- iias obtained from tbe Cuuri under circumstances which make liim

liable to refund it ritchard v. fritchard, IS Out. ITS
;
or which has

been paid to him under an undertaking to refund it. if reijuired

:

saimi/ V. tiarlund, 70 L. T. l!liT.

l-rovi»ion is mu'.le by U. S. O. c. S^i. s. 3). for the diMhurfi- of a

person, committed for certain contempts, who is eutitled to bi» ills-

charge but neglects to upplj for it.

857. Where a pejion is, under Kule boti. takeu or de-
[.IS,;",,;

,

faiiicd in custodv nndur a writ of jitt.chment, without ol'^y- ..i.ii.ii™'.

iug the judgment, then upon tlie Sheriff's return that thei^mi...-

person has lieen so talien or detained, the party iirosecuting ,„,„,,,.

the judgment shall he entitled upon pr.icipi'. to a comiuis-

sJon of sequestration again-t the estate and ettects of the dis-

obedient person, ton. Rule SSI.

Taken from t'h,v. O. liSH.

Seqneatration.—firiginally tlie writ i^f sequestration was the last

i.ierogative process, issued out of tbe Court of Chancery, for the

ijurpose of enforcing obedience to lis uecrees. The right of the Court I

f,f Chaiicerv to issue such writs was at first contested liy the Comiuon
,

Law Courts, on the ground that the Court of Cliauiery could uot
j

enforce its decrees by process in. rem, but only in pci-»o«»»i. And it I

was even ruled at Law. that to kill a sequestrator in llie execution of

<ach process w-as no murder. But the authority of the Court to
!

issue such writs was ultimately established, in spite of the "bloody
.

and desperate resolutions" of the common lawyers: sih^ Gilberts

1 uy. fr.. 77.

I A sequestration is in " the nature of a grand distress." It is a "a vi^.

,
process of contempt in rem: TatUtim v. i'lirJcr. 1 Sm. 4c G. oOlJ (see. 'Ikhi-

'

however, observations "f iSprugge. C.. in Milltra v. lleyer^. -1 Gr.

"ti; I and mav be issued to fiifoice any iiiaiiilatory onler. or judg-

. ment. It affects the personal estate, and the rents and prolits of the
^^.^^^

'

realty, of tile person whose estate is sequestered: Jaekton v. ./ocJr.oti. ,„„„„,

1 rii'y lb 115; but it does not appear to bind the land it.self: 7/|/i/c ami m
V u'recnliiU 1 Dick. 107: and lands cannot be solil nuaer a s^ipies- .™l

IJ

tration: iteijen v. Mejicra. 21 Gr. 21S. According to English authori-

ties it is said that the writ liinus from its date, and not merely from

its delivery for iecution : nurdett v. ftocWc,,. 1 Veni. r.S: but see Iroi.i.

Aniel y. Snitrt. V Ves. ^:;il; llnrris v. l/c,„r,,, 3 <;liy. Ii. 10.
:
but

J^,.
I

though the property be bound, yet the seizure under llii> writ does

not <-reate a charge on the properly in favour of the <-rcdilor: (ii re

Pollmd, 1003, 2 K. 11. 41 : ST L. T. (il.

The writ of sequesuation has iM'.n slinrii of nineb of its original
( ^

etticacy by the enlarged operation given in Ontario to the fi. fa. goods.

It is now only to be employed as a last resource, ti. la. goods and

proceedings for attaching debts, etc.. are first to be ns.-d, and it by
^

[hise the debtor's pioperty cannot be reached, a writ of si.iiii'sn-atiini
^

may be issued on application in Chnmliers. upon notice as a general

rule, but it will in general only be granted when the deliiors land-

are iusuHicient to satisfy tlte ,iebt. and it tlier-fore Ihcouh's of iia-
',

portnnce to enter upon the land nii.l realize th.' proliis tbeieot diirins
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li

I •*

Rnlt 8BT. tiu' yt^ar wliicli must tlnpse before thoy oun be suld uuilt^r a fi, I'l.

laiiiN, or wlitTf tli« iuter^Ht nf tlie di'btor Ui sucli tliiu it cannot bf
taken under a fi. fa,: Mt-liion v. .Vt/sw. tj P. It, 1114. I'be Court has.

IliOMever, jiuwcr to order a ^etinestrntioii instead of a fi. fa., it occasion
^liould re<niire. llj. See note to Hule H.V.t.

^ i

'I'he ynuitiiiy of tlie writ is diwretionary. and the diseretioQ will not
I be "interfered Milh hy an aiqiellate Court: Uiitbtrt v. Vathciirt, IsSt'i.

I A. C. 47". All or^iet, for a setjuestration must be absolute, and not
'

j
coiKliliunal, and where further time is intended to be given to the

J
debtor, tlur writ should be directed to lie in the oHice, ur noi to iseue

I until the expir;itiun of the further time j^iveu : In n: Lutntiy, laxH,
:• Ch. liTJ.

• Wliere it was wheuu tbat ri debtor had uo effects which would be

j
availal)le in execution, a writ of setjuestration \\f\s granted to enforc'

t payment of costs which bad been ordered to be paid : Hiiotc v. lioltuii,

\\\ S. ISKt, 7:i. The Court must be satisfied that the application i>

\ reasonable, but it is not necessary to point to any i)roperty whirh
I may be made nvuilable: Uullicrt v. Vuthcnrt, supra.

j
Ir is not necessary here to sorve the judgment or order for p;iy-

[ ment. or a demand thereunder, as a couditiun precedent to a:i ajipli-

cati(»n for a seijuestration : Loiiff v. Loiiy. ii 1', It. 1:J7; and .s.'c A'<

DvuKiti. <x p. Vnthcart, V.Hnt. 2 Q. M. 47H.

' Formerly tlie writ could in no i ase issue except under special

order: itiilv S."7 makes an cxceinion to this rule, where the paity 1-; in

actual eusitody for contempt, without obeyinp the ^udnment. or ord'r.

sought to be enforced. In wnch cases the writ may be obtained on
precipe, upon filing the Sheriff's relniu.

A seques<tration 1o enforce compliance by a railway company with
a peremptory maudanius w..'s refused, and an attachment against the

directors was held to be the proper remedy: Dlt'ioriMt v. Midland Rj/.

Co., 1(1 I*. It. Si'; see, however. Ituh Sr>8 ; but it seems to be a prnp.-r

node of enforcing an injunction again-t a corporation: see Yoniuj v.

Hidgttuuu. IS Ont. Hn ; Imt see Ruft S'J2.

Property Liable to Sequestration.—All ^oods and chattel.^ in

the po«ses.sion of the coiaeniiior. are liatile to be seized ; and also any
prejjprty Iwlonfiing to him %vhirh can be reached by the sequestral'T
witlinnt ^nit or action. And if the keys are denied him. the seiiu.'--

trat(U' may open room.s and boxes that are locked, and schedule th-'

cr,ir<'nts: but may not remove property off the premises without tli'-

>pe<ial order of the Court: P'Uinm v. yrnrasih. W Sw. 2!>0 n. A
i|'!itor"s seat in tlie Stock Kxchaiige is not exigibl.- under se.|uestra-
tion : I.oikI'jh .t- rauadUiii L. it .1. To. v. Mnr,,/iij. ID Ont. St',. l!y

Ik. S. O. c. '.i\14 s. v.*. se(|nestrators have the .snnie imwer over docu-
ments :n the c.istcily nT a imtsoii i-umniitled for noi delivering them,
or depositint: them in Court, as tliey have over tlie rontemnor's own
property.

Writ m.iy
iwttie Kith-
out order,
when- con-

FroptriY
liat.le:

jroods aiut

c-hatt('!s.

th<Wf < in

iW'ti'iii, how
f.ir Imtuid.

Cho-trs ill \itioii.—At ope ti.ne if wa-: do>i

action could lif reached by .-eiinestmiiou
; tli.>

lish that tiny can: lirinfi v. Itoiftf, 1.' (;r. l."1

MrUuHiU. 1 CIiv. Ch. 140: ^V^thlnl v. Mrtr>,ff>

V. riitfxinn. I,. K. 1 r. A: M. i;-_"J. As n-.in
order of tit*' ' "onvt is necessary, to ena
for th^ r re<.ivery: Irriurj v. /{'///«/. 1.' Cr, l."7

reached by moii<m in the action in which the seipie!

ibf.l whniher . !h.s,'~ It

later ;iiitliorifif>s estnb
': and see Mrn„}r,U V
. 1 n.av. 2ihi: (H>ti>li>

nis r/lnx'.. i„ nrlio:,, M
the sei]ni'stratorB to sm

or they mav bi

itinn issued : ?

lae:
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U„rrf V. «».,(». I- R. H K'l- '"•'. '••'• '""•" *•'"""• «• "•""' '^ 'l'- "•••"

1>. 41.

|t„t th.- </i™.' iu «''i"" i» "•" '«"""' ''> ""' "''' "' «e'l"''»'i"'i;'"-

ni.ril ..itlicr the sm|\i.'-tiiit"r, .11- tlie imi-t.v i.rc.smiitins tht writ tnk.-»

"„nl ,.' .'l.taln ,»n'..H,. : M.l,.,.r.ll v. W,*,,,., ». 1 n.y. Ch. 1411; lt>

1 li. .1. 4S; I.<'iiil<>" 'I'i't i'lniit'liiin L'i'iii 'mil AW'i'll ' "• v.

l/^/nVf :t;i ('. v. :i"'>: ami tlip writ >U»-h not coiistitiiti' n .linrap "ii a

,' «r- III .i"(i<iii. ••vfti iifHT lliitice to the ilohtor: llr I'tilliinl. l'."i:l, 'J

K. H. 41: S7 1.. T. HI.

It the debtor admits tlie linliility. and s,.litiiit» t.i tlie order of llie
,';;;;,;;;•

Court an order iiui.v lie made, witlimit further suit, anthorizms the „,„,,,.

,|,.|,t,.r to pay. a.i.l deliver, the fond, or ,.ro„erty ,o the ,e,,,te.stl-ator ;

or authorizing the latter to .seize the lO'^l-ny : "'/.T.;"' I'l
''' ''"'!,'-'

Iteiv -'la; K<: .^VilJe. .v/.l./e V, //ll.iiic. IS Ch. 1>. I...J; 4.. L. 1. -|li.

Cri.jiiii V. fi,„i,iiio. L. It. 1 1'. 1: M. "'^-^
:

hiit -ueh or.ier cannot he

made without the debtor's assent: /'*.

V (laiia to inilemnity. "huh a sur-ly has asaiu-l hi.- |.rineii.nl.

Ivfore payment hy the suri.ty. is not a rlui.r iii ./i(i..ii. whieli .an he

readied hy seiptestration : hri,i;i v. lI'tfl'L l;i tlr. l.n.

•Ilie aeerued divldetld of a fund in Court, to the income of which

a married woman is entitleil for her separate use without pow. r of

inticiliation : (7n«rfoi. v. /•|ii'-/i. I.. U. l.". Kq. -Jllfi
:
rirynrt v. Billl.Vt

Ch 1). l.'ti: a deposit on apis-al : Conn v. Uaihuid. L. H. 11 I hy. 1"T.

and a rent charje: lVi(<oii v. \l,lcilfr. 1 Benv, -ya. have lieeii hehl

liable to setiuestration.

If.iiie// in BanJ-.—-Money of the debtor on deposit in a bank is not Moniy in

lieond Iv a soriuestrntion. until an order has been nhtainefl loi-_ us '""«

payment to the sequestrntor : fii rr Pnllar-I. liKi;;. 2 K. 1!. 41: ST T..

I.'i.l.

/'. n.iolia ,1,1.) .v.i/.iiiV.^.— I'eilsi.uis ironte.l . r.tir.-ly f.o- pn-t servi.'.'s. Prasi™..

„.„v be iou..stere.l: iri//e,„t. v. T.rnll. :: f.N. L. :.:;:.: 11'.,t v. Oeiit. u-t .»l.rle»

L It 1 p. & >I. :!»i: Mrlnrllni V. t/ooW. 1 Ha. 4; H. :'.ST : but pen-

sions anil salaries for servires. still iieinc nai.l.T.'.l. ..r which may be

t be s,.,|ue.terei| : Fcii(.,ii V. /.o..'//i.r. 1 Cox.

..ii/ir.f; C.,»i,.r v. riitl,,,,. 1 T. A; It. 4ri:i

:

reciiiire.i in jiilin".

::i.*. Mcl'firt}!!! V. ilit'ili!

1 n. .M. Ji: II. :X! L' :i'! V. rin'fhfim. 3
Sjiii'itHr V. I'liftiii:,

GiK. 171.

/i'iiit.s <nul I'n 'ilM 111 Hi 11} lU1iiti\ ineluilinff crops, or other natural H. .its and

jir.i.hiei-. or ri'iiis pai.l in kiiiil. are liable to seiinestralion. but Innd. 1'^"*;^^,

whether freelinlil or leasehold cannot be sold under the writ, which i„,„,i,|,i,,u

onlv confers a rialit I" the possession, but d.».s not transfer any title l«nd not

lo the land, or term, to the se.|Uestrator : shun- v. ^Xnijlit. 3 Ves. 22.;';;™;'

or confer anv t.rioiity over prior specific charixes; iUiii i->i v. .l/cj/ei-«.

•H\ (ir. IS."; 21 tlr. 214. Tenanis in possession should he notitied to T.'iaiiiH to

attorn to the s. .iiiesn-alor. nod pay Iheiv arrears and ^'niwiin: rents to

heo : Daiil. Pr.. .'Ill I'll., tllii: and upon refusal the s.^ouestraror may

ohtain an order cnmpellinB them to ationi: It'inl'H v. Ifiil'n ii. ;t Sw..ir,i,,

:iini; rack.ifiii v. .Tnckufni. 1 Chy. Ch. Il'i.
i-anisi.

If a tenant attorns to the secnestralor. and afterwards pays his rent
'.^'Y^'-^.

to another pnrtv. he may be .nmi.elleil to j.ay it over attain to the i^'.;'

;^;'

seiinrstrator : llmri:. v. M,ii<n. 2 Chy. ch. 121. .\ seipiestrator. with ,i.

the sanction of the Court, may make leases, for any iieriod durins

which the aj-'sieaate rents, will not exceed the amount for which the

seiiuestration issued: llnirii v. 1/. /(i r... .'i Chy. Ch. Sll. tint the
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CONSOLIDATED RULES.

((fguestrator cnniiut. I>.v lii" lense. flffect the right of a iterson holdius

un incumbrance jirior to ilif claim nf tht* pnrty issuing the shuii-

trution: Meyeru v. Meyers, 111 Or. 541.

When- a sequestration i;* issueil iigainst a if^rson in contemin {>:

not delivering lK»(ik«, papers, ur any otUer article** or things, tin-

secjiiestratur may seize nuoli liookt*. paitei-s. writing**, or other artiilH^
.

and the Court may then deal with them U'* tthall Ite ju^t ; and iili''

such seizure the person in cunteuipt may I'e liischurged from cii>lin|.\ :

see R. S. (>. c. ;rj4. s. lH.

Dist>o4itiori Divpovltlon of Property Seqneitered.— I'liutd fucic a sfi|u>'>-

»'
'"^^r'Vi

"fltion coufer* merely a right of dtiainer nf tlie property seiiuesf'T-.t.
»iin»" trt'

^yijp^p tlie MMHie>iiiiitii)n. h»nvever. i-^ i.-.srh ' tor nun-pnyment of miiniv.

rhe proceeds of the goods steized will ho lu-lerfd w* he applied in satls-

fiiction of the demnnd: Davis v, Davis. '2 Atk. '2^. The ^wpiefitrator

should not. however, so apply them. I)ur should pay the proc^^eds ini<>

Court upon leave oi)tained on motion in Chambers; Pnnl. I'r., r.th

ed.. 1117.

'i'he Courr may, at the instance of the aei|Ut?strHtor. order paynifui

into Court of the balance standing In a bankerV book.s to the cifilit

of the debtor, upon notice to tlie hanker: Millar v. Huddli-Mtiim .
*_'-'

Ch. I>. 'SiH: imt where after notice of the sequestration, hut befor.' jiii

order to pay liad been obtained, the hanker honored checks of th.'

debtor, the Court refused to order the bank to re-pay to the sequestiir

tor the amount ro paid out : In re I'nlhirii. V.hi:!. 2 K. B. 41 ; 87 L. T.

in.

Books, iiapers. or otlier articles, writings, A:c., ordered to ln' rl,!!

vered up. which art- seized by a setiuestrator. may be dealt wiili iis

the Court thinks just: see R. S. O. v. :'24. s. l!l.

8»lt, whiii Sale '! I'roiHrlii.—Wlieie necessary, a sale of personal ])rop.tt\

onlen-il. seiiuesfen^, may, on the .Tpplication of the sequestrator, be oidi'im.

e.!j„ where gomls are of n perishable nature: Shaw v. Wright. ." V.-.

JJ; or it is necessary for the satisfaction of the claim for which iln'

writ issued: Ih.; MihhvU v. Draper. !t Ves. 2<^S : a (lefeiidjinfn .cvr-

nonary interest in a fund in C< 'irt. has been ord.'red to he -nM

:

Crnrpfff V. Taylor. 10 Sim. ^14. The application for leave to soli must

lie made on notice to the debtor: Mitchell v. Draper, supra. Forhrx v.

Couiiolln. 1 Chy. <"h. tJ; but service of notice may be dispensed with

Ife Huxh, Vd W. R. 417.

LantlH nequexicriil eannnt hi ""Id.—" All that rlie Toiirt dfws iv i..

direct the application of the rents ,ind protits. ami this, not by

\\:\y of execution, but upon the ground that the party is in cont>'Uipr

for disobedience of .some order of tin- Comr ": }!< iurs v. Ur !/< iw. J'

<.i-. ;it p. 218: see also Xelmn v. yehon, *> P. U. IM.

Adverse Claims.—Where property affected by a swiuestratinn. or

any uiterest therein, is claimed by some third persitn. the seriucs-

irntor. and possibly the claimant, may apply to the Court for reli-M".

by a summary ppplication in the cause: see Rule 1102. rt "er/. Au'i

see llolmefted's Chy. Orders. 217. The riiht of the sequestrntoi' n-

against siich third person where disputed, cannot be determine,! in

proceedings to whiclt the third person is not a party: Craig v. f'nii-i.

tsm;. I'. 171.

The claimant slionlil not commence an action acainst the >eiiiii.-i i;i-

tor. or oisturh his possession without the leave of the (^ouri. If b"

iloes so. he may be restrained by injnncti.-^n.

Notice ot

application

for t^alt-

Parties
havir^'

(.'laiiiiH

adverse
to eeqiit's-

tration—
proceed-
ings bv.
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l:::'U. r:-„S;., ^^r^. ^>-'"'»-
-".r;i,.::i.^vS;":v^'-

,M>on petition in the oction : nml .ee .l/rtfo-« v. Mvyvr.. 10 Cr. -vtl.
iiilit.

to cum- I"-"''' "'

.... iiiiiiir.

hill pro-
D.>il> of Co»t.mBor.-\\hprc n M.iu.>rtrnti..n hn.s is.ni.,1

"T,^>H:;'';;^t'Trt:.^r^^;;'^'^i"r-r^"Jrv:'^,r^,,

,T,.-. h.t wh«e th. writ taue. for p««.nal cnnten,,... on .ho I™'''
>."-

, ,„. contomnor. on th, .l.nth <.! ll,.- conl.tnnor. """"'<•',«",'"'

(inhWa -hy. Pr.. SI1-K7: fxrpi.t pprhni»- lor tli.^ ..>,t5. f-ff 'f"i.

S(»». Tf an iittncliiiicnt oniinot be executed against the «;-";;

rer>on retn^im; t.r ncfiloftins to .Acy the juapinent. hy roasrm ,..,,,,o, .»

ri hi- twin" out nS thi- inris.lii tion of the Court, or of Ins ,„.

1 ,vin.r ali-oonded. or that with due diligence ho cannot he

frnmrl or if in anv other ease the Court may think proper to

(li«i.en-e with a writ of attachment, an order may ho gvantert

for a commission of sequestration apainst the estate nni

effects of ihe disohedient person; and it shall not ne neces-

sary for that purpose to issue an attachment. Con. "Rule 88v.

Taken from <'li.v. f>. 'J^»\

\n oriler for scqnosfration "ill n..t lie prnnteil acaiosl a .lefen.lant s.,,,,,,.

re,mre, to ,lo an act. wi.ere an appeal i.s pen.lins from tl.e .lo.1>rn,e„t
™;(;;;

rating its perfovnanoe. an.l tlle .lefen.lant has perte.-..-.! .he see .- \,,,„,

rltr req.iire.l to entitle him to a star of pvoc.-e.l,n=.s: /<."..'..» »

nl„iltl„ A MUfm, R. Co.. in r.T. 4",; Mr,l.,rrrj, v. ^tr.,lhn,!j. .. On'.

i:;n.

Oricinallv the u.'.slrati.,n ....ly i"ne.l ..ft.'.' an atta. hii..'..l. a.i.l Aiu.1.

all oVlu^ P JS. hn.l heen exhanste.l. f...ler this m,h in case.s where »-<-

wonl.l he impossiWe to exe.nite an a.taohmPnt. ,t ,s ";";'«^7™7 '? lo..n.l

po th.-....ch the f..rn, of is.«.,inL- one; an.l see ^,mr v. IMU.i: V.
.
N. ...|..>

issi. 7;i.

An iittaeh.nent may he .iriler,.,! aainst a p.my who is ..... of th.-

jnri.sili.tion ; ItUmmM.I v. Ilr<,.,k<: U P. n. 2.Vt. .iii.l "'/"'''';',";.,

ir„H7,ri./w. ;i <ir. .1;JS ; l,„t s,.e Br.r y. C.Ve;,-.,. v. IW. i K. H- ^ ^
"'

I,. 1. 4.W. wheie it was helii that there i« no jnr.s.l.el.on to or.ler tie

ivs.ie ..f a writ ..f hnh. mill, .lireete.l to ;\ pe.-son out of .h.' .P.r.s-

ilirtion.

A \yrit of spipiestration w.is

...iiiil. not so fo.intl. in liohUiiint

(..mT'l.aiiee with n.i order ma.i.-

see :iV W. It. :«!(!. 0" L. T. 11117.

s.ie.l against a

lhilhi«:L W. N
efor.' h.- l..'.-.i..l

person of .insoiii.il

ISSn. lOR; for lloir-

' of iins.i.nl'l niii.il :

In crantins a .ietniestrnt

"-S on the «a..ie i.ri.i.-iple

or .li^oh'.li.'lie.' of an

as where i'on...'i.fnI «o..^ht :
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ftulM ii(.ci«lHtitiil. or luiinri'iitioiiiil (li><)lM><lii-ti('f will iiui l»> Hiitticieiit Kruiiini

;

S6SH1. tlit> Ourt muHl Ite »acNtie<l timt n nttitfiuiit tins )>ft>n coKiiiiilli' I

Fairchu'/h \. M'lHvhv^tn- sh'n, r,iiiiil C;.. \V. N. 1S'.IT. 7.

Sfquotru-
tlOII t'll-

dflBuli ill

I«iyni.iit

1 to

tioii "htii

vnfnrt'H

|Hi.v merit
of iitorie.v

dtiuniiil.

SJIW. ir u ))iT-uii who i> or;ii.'inl to pay pmiu'v. nf;.'l«Ti

to oIk;- \\iv ]iiil;j:iiiL'nt, the (.'Ourt or .ludgc iiuiv. iipun th

appliciitioti of till* imvty prosfi.-iitin«: tlu' samo. at tlic cxpiiM-

tiuii of tiic liuK' limited i"r |h'i ronuaiui'. makf an onlir I"'

a writ of M*(jm'.-tnili<iii. fori, liiilc .ss;{.

lakfii t'ruiu fli.v. <». -jru.

WliHi'e a uTit of b(>iiiii>N[niliiii) i- MUiirlil. to I'lifm-if tliO payuieiil o:

iuf<t»',v. unlwn soiiit? j*in'(iiil tM'"i""l 1^ imuii' for procefdim,' i j- iiritl-

notiff ot motiun must hv irivi-n; and tlie onlinary procfiiiin* 1

lec-overiug nunifj' OfUiaiKl?'. viz.; wrirs (»f fi. /c. t'lc, and attiicUiiu'iii

uC tlH)tN, sbniiid hf first resoitfd tci. nv .-lifwii lu \h- niiavailiiii.' ;
.S'llion

V. Af7»<yH. tj V. It. VM: l.iit s*-*' A'f h'n^^'ll. Itiinn I v. .l^/.*i. ln-inr.^

Sprngi-'f. ('.. January JJtli. ISTO, wbtTf the writ of sfiiucwtraticn w;i>

^iniit*'d witliuut Kurh pri'limiliary juiK'nediiiirs ; ami Hi*e Snmr y

,

lihtluii. \\'. N. IH'^1, T-K. whertt the stKiueHtratic.ii was Briinti-(] mi ii

It'ine >tit'\vn tlint tlin ilflitor liad no etl'cciM e.\iKi)>le uinli'i' t'Xfoutioii.

An order for payment of nioiH'y need not Iw iier-^oiially sfr\ed in

u\fA'v to found IV inotron for a fit'ii'iff'tratlon : Lmiy v. /-"jo/, li 1'. K,

lot.

It uns at (tne time li.'ld tlial tlif «rit could iiot pniiieily lie i^Miel

lo enforce an firdiunry judumt'iit for iLe rei'overy of money, whiili

(locfi not expiesfly onler payment, or limit u time therefor: L'jnilnn

aiKl CuHfitluin /,. .( -I. (<,. V. Mrn-nt. :'.2 C. l'. :["»: !_:.> i„:rti .\,{«u„.

/.'( lJ'nin\ 14 Cli. Ji. 41: and liiai an order rnnnrti tK> got limitini:

tlie time for paymmi of an ordimir.v judirnifin for deln mciely i>.

enalile a stsmestriilion to he i>.'Ued tlier.dii : Hiill.nt v, futUvi'l.
.4. 1 g. li. :;44: lu L. T. nr-S: ami that llie wTii i ould only I.

Issued 10 enfone llii' payment of money wliere tile non-payment i-

>lill. notwillistaniiiny; K. S. (». e. Ni. s. .", a fniUeii'iit nf Co;]!'! :

sriniir V. iuirle. V,\ App. ,Cas. li"; ."S L. T. 1 : tf'rc// v. Ih,„..>;i,.. •^]

Ont. Api'. 14: I'rilrn.ml v. f'ritrh.ixl. 1> (Ji.t. 17:1: l.m ii wonld n..^\

^ceni that ilif writ may lit- is.-iierl to enforce an onlinary jiiduimiii

or order for iiti.MUiiit of iiioiie\' oi- i . -t- : see Slmh v. Iliiliiit. is l[i.

1). r,.V;: 4." I,. T. -JTi;: Hiill.>,f v. r„tl,v„rl. IsiHi. A. * . 47o. 7- 1.

T. aicj.

M60. Commissions of scfiuc-tnition >!ui!l lit- dircclrd i >

thr Slipri!T unj.-,, nthi-rw.'si' ofiU-ivd. Con. lliili' sM.

iak.'ii fn.iii riiy. ( ). I'lrj.

l-'or foiiii of writ. .. Aiip. Form ISJ (II. \ I. Form-. No. Kf.Ci.

m'nr' ft61. In fast' an attachment lia- \\vvn i7^=m'd under anv

miMTnih'i
'^''•^*'''' "f f'^'' <'"iii't '" *i Tndiie that a person Ite eommitted to

ori.t-r-M,^. „.,,,] |,,;. (.nnteiiiiit <d' Conn, and lliere to \<v detained and
(r.nuiiltt.'1

'^
, , 1111 1 1 .

ff-rrrpii- itrjjiri-'iiiei! iintn -iii!i per-on ~hall lia\e |Mirj;ed mn -aid <nii-
'*'"''*

tempi, if it I"' made M appoar that "ueh jtei'son i- in aetual
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lusloily umler »mli .itluiliiiiwit, tlif t"i"t "f .luiljii- inuy. «ij«
(U'*!'/'!' Mlll-iVl -livii — - cT

uijuii siiili notice u^ iiiiiy lit' dircli'i!. iiiiulily iin.l iliiinp' tlic

oidiT niid limit tlif thrill ni iniiiriMUUuunt iiiidfr :-mli iil-

luLliiiK'nl "1- (.Tuiit >uili utliiT ri'liff lis may iu tlii' imMiiv

niu! I'iiviinistniices of the ca-i' mimii just. Init niiy ivlitf thut

iTiiiy be (.'niulea tn any siieli person shall not relieve liini

I'roin aiiv eivil liability to any other [ler-on. -js V. e. Vi. s.

Vi'M. iiiiles of 1 ,lai'i.,'lSli(l. 11114.

Wlifre tlie euiitemitt

>truuienl. tlie Court hii

liilmlf <>i till- ciiiilemiior ;

itiscliargi- of iirisouern in

llii'if (lischarirc. Iitit ncglt'*

US. U9

iiisi^i^ iu 11(11 cxoeiuing ii lict'il nr (.tlifr in-

[jipwer In illipuillt hom*' olli- tn I'Mi utf il oil

-c- It. S. (). e. :K4, s, is. .Villi lu. to 111!'

lustoii.v for eontfiiiiit. who art' i-milli-il lo

111 iipiil.v I'lir it ; .-IT /(... s. 111.

.'. K.\i(iU(-i;mi;xt iU' .\l.\Nii-\riiitv (luuiiES.

1 in an ailion or otherwise. J^^.^X';

^ htaineil. or some other iiei'smi

or .ilKliie. at the fost of the ilisolieili-

done the e.\|ieli-es in-

S68. If a niniiildniiix jiraiiti
_

„„„.

or a manilatoiT order, injimition. or jiidji-ment for siieeilu' ™i"""'

]«rliirman(e of any eontrait is not eoniplied with, the IVuirf

or 11 .liidi.'e. besides or instead of iiroieed.iniis a-raiust the dis-

tbedient party for eimtenipt. may direct that the act retpiired

to be done may he done mi far as practicable by the iiarty by

whom the jiuljrment ha

npiiointed liy the Court

ent jnirty; and upon the ict liein^

curred may be a>certai«eii in such manner as the Court or

.lud^rc may direct ami execution may issue for the anioiinl

,so ascertained and costs. Con. Hule U'.'S.

.sli'e Kntr. llss;;i it. uos. It I'xti'inls to nil ItiniU of iLniiiiliitoi i

i.iiifl-s ami iiijiilii-lioiis. a fiouvr wiiiili )iii'\ ioii>l,v rxisiril ill r..L'!ir.l n

;i liiaiioainiis: >t'i' It. S- t*. 1N7T. c. 'C .s. 11.

Ill ail ai-lioti fo.- spiHitic iifrforiiiiiliii'. wlicri' an onii'r iimi I < 'i

liiaile Vfiiuirini: li.'fcnilant to inalii^ a rfrtaiii roaii. aii'l on Iiis iti fan!

Ilii' plaiutill' applii'il for lil»Tt.v to i-oinploi.- tin- roail at tin- cosi o

.i.t.aidant. it wa.s lii'lil tliat tilt' cas.' wa.s not uitiiin Iliis li>il<
.

lai

an order was man.' i.i'iniittiiin plaiiitilf lo ilo tilt' worli witii lila'rl.i' 1

al'ply tliat tlio ilffi'iiiiiint siioiild pii.v liio ('\poii>i'
:
Murlhn

..„ M. It. 111:7.

. \\ ih'

3. ISSLE .\.\n FlIHM W'kit. l!i;Ni:\VAL. Kit.

W6S. .\- lii'twcrii ilie orifiimd pariii- In a jiid^incul '"•"•'
Ui,!;,',','';"'

rutiotl luav issue at any time witliiii *' year- from tlie dale or .v-.i-

tlic -ame. Coll. liule .*.*.'i.

S.'i' 1:111;. (ISMli U. i''i"l. an. I I!. S. 1). IS77, .. -"o. ,. WSJ.
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Couch rfv lit wriu o( execution luuy Im> ImuciI to (Ufft^reut oiaiuic!.

wlien ufi(miHr> ; L»t v. Danyar. \Hli2, 1 Q. B. 237 : Ut( L. T. lOJ.

Uaruubvtf proc«M U not form of e»v<mtion wltbln Rule 8UU xu a»

tu lif .iihject tu Uulta Wia aud WH ; t'tlioKt v. Tkurnion. U g. H
u aao.

Ei.vutloij
I'V IfftSf

lit Court

*64. ((i) Where the G }eorsi Imve elapsed or auy chaujjc

has lakeu place by death or otherwjise in the parties entitlui

or liable to execution, or

{h\ where ii husband is entitled or liable to execution upon

e judgment for or against his wife, or

(c) where a party is entitled to execution upon a judgment

of assets in futuro,

the party nJle^'iiig himsplf to be entitled to execution niav

apply to tht' Court or a Judjff for leavt to issue exucuiinii

ucconaugly, or tn nmeiid any execution already issued. An!

^uch Court or Judge niHV make an order to that effect "r

may order that any i.-^ue or question necessary to deterniin.'

the ri-rhts of the parties, shidl hv tried in any way in vhit.li

11 ipii-tiuii in an action may be tried. Con. Rule SS*'-.

amended.

St-e Kng. (ISSat It. <i<)l.

The Eu)i. Kule includes tlie further i-u»»' of a party eoiiUed m
execution iijiainst auy of the shareholders in a joint-st(»ck compn

upon a judgment ngainst the cmiipaiiy

fiivias was nerensi,

in such a ca£e.

The practice at ConiQion Law in reviving petuiiiary judsnienis for

the purpose of execution, after the lapse of six years. c»r thejh-ath j'l

parties, was formerly govern vl by C L. P, Act. It. S. O. 1877. c. .I'l.

>s. :'.L'J to ;W0 (correspondinB with Kns. C L. P. Act, .s. 128. ' ( '" •! '-

I nder those provisions the party seekinn execution could apply tu

the Court or a Judge for leave to enter a suggestion to the effect that

such i)arty wu.s shewn to he entitled to execution, and to allow exncu

tn.n to iRsue, and, if the case wn« made clear, the suggestion iin-l

111,' conitwtuent execution were allowinl. IE the case was not niiiil''

clear, the supgwition and execution consequent upon it were disallowi^ii,

and the party was left to his writ of revivor. This was a new action.

in which, l\v the ordinary processes of pleading, the questions in dis

ijute were brought to issue and decided.

The nl>ovH Huh- present's aJteruiitivc prcMes^ies. according as 'h--

right to execution in. or is iir>t. sntHciently clear to be enforced sum-

nmrily by a .hldge: but a somewhat .simpler process is provided: if

the case be clear, the .IndKc niiiy 'irder cxccntinn to issue; if It be noi,

he may 'hn'ct an is^sue to try the right-

Previously II writ of

and in Out. Rules *'A'2, 8*ir». will probably appl.v
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llii> Kul*0 '!«» tiot pr»cribe auy (orm »•( orilrr lu Iw iiititU' np i U.- HiUt I*!

aiirli'iitlnu, flify ilo not cem to i-oniMnpluto thm ilif aiiiilk-nDt in tlw

iaxf '»' the deiuh of the [ilalntilt, ur tluit lUf ri'|irf«uiiittti4'-« of a

ilwfiiM'il ileffiiilant. ure to !)• umd" imriif^ to ilif (iitiun, uiitL ili*-

.omfwhat aii'miiilcnw pHMi-tHjing of i»i»tnlii,( cxti-utlon by or ittfiiintt

l„Tiioi)8 who art' not partieit uvffOi* to In- naiic-tioiietl.

it would have t»«n more logical to Imw rwiulred uny Mtrautf'jr to

ihi- m-noii. t>y or agnliuit whoiii uny iu'»'itt|iiii[!* aip to In- tiiki-ii, tu

I,- tirM imi'lf II pnrty uiidtr Itulv :t!Ht. An or.l.'r sivins l.'iiv.- to iwiii*

i.M-.iiin>ii iiKiiinst an executor of tlu- debtor clofn not o|ifiatf iw n

juuKUient ito an to make the eiecntur a Juduiuwit ilfbtor. and i-* not

wniivaleiit to .m order to continue proc«*ediii([i* under Ituhn JflK* i( ftq.,

and wlit'nevfr lUiy further mwtter or |irinwdiiiB in dwdn-.l t-i Itf raken

i.iluT than (lie mere liiue of execution, it it iiecemary tlnit an order,

III i-ontmuf iir'K-eeding* tthould he tir^t ohtuined. Tbu>*, on the death

of R sole plttintill. hit* n-prewntutiv.s (unnot apply nndfr thJH ifuh

for the nppointmeut of a receiver by way of e<iuitable tAi't-ution, with-

out tirxt making thciiiwlves parlies to ilif uttiou by nlmiiiiinit nn ordt-r

to rontiniu' the procee<lings in their nniiiett under Uulv 3Utt: .V'*r6«rn

V. Surbur>i. 18W. 1 g. H. -Mil: 7H I., T, 411; «o alwi where a

cliiraioB order under Rule UUU i»* houkIh : SIticart v. «/«.«/•«, DKXt,

1 Cd. aWi-

Where jiidgineut in obtained liy ie%'pral executors*, and tint* of tlieni

ilifh lifter the pnieriiiK of judgiueut. there m no " chanKv " of purtii':*

withm the meiining of thin Rul>: The surviving plaintllfi* are entitled

to istnup execiition in tlif name of nil the survivors, adding simply

after the nnnie of the dweased plaintiff the wnnU " since deceased."

Hnd no order for leave to do no is neceasary : Hatrd v. ThoiiipHOn, 14

L It Ir. 41>7. So also in the caite of partnerti the action survives:

Oavtea v. Audn>c>^. 'JS Sol. Jour. 41! ; W, N. 18&4. W,
SuccessoFB ill title are not bound by a judgment against their prede-

ip»:sotH rpBfrnining the oontinuance of a nuisonce : Atty,-Oen. v,

ilirmingham, elv., Board, 17 Ch. D. ««.

A writ of htib. fav. /iu^h. in within this Itule, and therefore if issued

withnur leave after the death of a sole plaintiff is irrennlar. and may
he set aside by the defendant without first reviving the action:

Chambtra v. Kitchen, Itf P. K. 1!1».

All application for leave to issue execution should be made on

uotice; Mercer v. Laicrencc, 26 W. R, 506; Lytaght, v. McOrath, 7

L. II. Ir. rci2: AUiton v. Breen, 19 P. It. 119. 143; Re TrvnU Cor-

poration, ate, and Boehmer, 26 Ont. 191.

W here writs had expired, leave was given, on notire to defendaDt,

under this Rule, to iss.ie new wr'*s to include the costs of the former

'lUfs Hiid the costs of the moti : McUougall v. Mcltfiuytll, 3 C. L.

'I'. 42.

At Common Law, after 2" yenrs without payment, a presumption feriottol

arises that the judgment is satished: see Toke. 2 Inst. 470; M -rtimer """I"""-

V. rioo"ft. 2 Howl. *il."». But this presumption may he r.butted:

WiWarits V. Welch. '.'> 1>. & h. ofi.'. and possibly does not nJae where

execution has never been issued: see J<jtikins v. Kirtnj, 2 J, L. J, 164.

Hut now under K. S. O. <. 72, s. 1 {fn. the ri«ltr <if action on a

jii(l(nnent of a.Conrr itf Itecord is barred after th" Iap.se of twenty

years from its recovery, or from the last payment on nn<'ount, or

iickmnvledcment in writini; : H:, s. M; Itukr v. tn.wiif. It Out. Ajip.

li;7: Dailvr v. MvMU-krii, :i2 Ont. 422.

J.A.—71
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Li-uVL' tu 1-. Ill- i-xi'iutlim mm BivtfU «ltiTt' ii Jii-liitii»'iit i.i.o\iT«'-l i

l>.»tl »a« revivf.! In 1S*R». tweiit)' yeari. nwr Iiii\Uik vluiwvtl: .!/•

i.»(i<.«»/. 1. «i;J.-. u I'. It. aa;; aii>«»» v. U'.,«, lu v. B. lup,

Wli.'j r.' llmii -" )«nrB liilU elolwed «(l«r llif la»t I'lmii!

i-^ii'-'l 'jii u jiiili'iifiit Lad (won ri'turiifj. It wtut b«lU tlmt u iudii..'

lor It'uw li> l»*in' execution wuw proiH-rly r*fu»»M] on ihi- gromiu iti.i

tiu evl»letic« lit pun pujuieut. or uckuoH leugtutfiit, wllbio Iljf ^t ynr>

wjw ii'liluc'''! : Ut.U'ititiH V A>.»i«'r, 13 <»nt. Apj). 43li; Id thin comc .i

(Idiibt nii« tiiriiwii out whi'llitT li'ave to iwiie exwution wu» n"C''j'»;ir:

Ht ull. rxt^tution b'uviiig iMUftI w'tblii itlx y»*nnt of tlif ri'<oviT,\ i.:

tlio Jutlu'ueiit ; iKjuMlbly, bowi-vi'r. if fxet'Utioii had i»nm'd wiiti

Ipnve It would hnvi' befn open to the defendant to nppiv lo

Ibe prowedlnit- : i.ee Kalr WO. In I'ritr \. II »J.. 11 I' II. :iol. :iii

application for leave to iwoie exetution whh made unil<r ^iitiilar

I'lrennittnliceit and refused. I...iini-e il vvto. lu-ld by Himlotfy I<. Mm

nile laid down l.y K. S. < I. .-. Ti ... I. tluit ihe Utatute of Limit i

tionit w.i!( a bar lo an action on tbe juiiitnient. atnl therefore a Imi r,

the nglit to enforce it l>y extn'mioii : sts. uNo lt"ui \. 0'l."ititc. 'A ttii

App. 1117: Ca«(;ar v. AcucAii-, 41 V. c. y. 11. .'ilHl; McllanaU \

Uliult, VI Onl. lis; iliivDiinali \. MacUunaU. 11 Unt. llni; .l/o«»» i

JoAiMfoM. Ill Out. App. 41:.'. and Mcrulluui/h v. .V*c^ H I'. K. "
.1//WOII V. iirtcrt. Kupra.

An to proceedings under thin liulv in actions against executors, etc..

ttnder ft judgment of asttets nuundo, etc., i*ee note to Uu\e il'-li.

S«6. In ciKes othui- Ihaii tlio.-e luentioucd in Kulu >:
'.

any |.er-iiii. iml Itciiio ii iini-lv, who olitain.s any judgnioiii .'

in'«lio-i. liivniir iiiiy jiiilj;iin'nt is made, shall he entillcl i
.

enforce obediiiiee In tlie same liy the »auie pi-ocess as il' ii'^

were a j^arly; and any person not being a party, against wliuii

obedience to any judgment may lie enforced, shall be liii''
:

lo the same ;.i'occss for enforcing obedience tu such juil--

nieiit as if he were a party. Con. Kule 887.

See Kng. USSb^l U. liW, wblch in flpplicable in the case of a " can-

ot matter." una corresponds with Chy. O. -*!''.

!<.e note to liule !«U.

M66. A writ nf e.vecution shall be issued upon /ir.i, ,,,.

,

which may be acconling to the Forms in the Appendix. Par;

A'. Con. Rule 88s.

tor Forma of i'iiir.,,u tor Writs of Kxcciuiou. see II. 4i 1.. I'.'in -

Nos. ^.Sl to SS',1.

8«7. Kverv writ of e.xecution shall liear dale of the day

on which it is issued. Con. Rule 893.

SrtS Evon- WTit of execution shall be indorsed with .'o

name and place of abode or office of business of the solicitni

issuin" the same: and it he issues the same as agent for an-



ii»!<i i; i)f «itir, iiK.\i;H.\i., i:r<

.

clhtT »olicilcir, Il]i- iiniiif uii'l iiliiic .( iiIhi.1.> ,,i' .

ynliiiior uliuil ui-ii Ijc ]|icior-uiI; ivh.i-i n .uliiiini i. n.ri .•h .

(iKiuJ llie wnr sliull Ipr iii'liu-i/.l that thf •nuii' ha. '•ii

i-.iii'il liv till- |ihiiniiir or lU'li'ii.luiit in pi-i-Mi i--uiii;: ili'

•aiiii;, nilli the iiaiin' nf till' litv, lonii, or oilur plaii', iiii'l

ul-i llii' iinnii- of IliL' 'iivi'i ami umiilnr. 11 ally lliciv !". of

llif lioiisf of lii« rt'^iili'iuu. ton. Itulo ssii,

s.'o i;ua. ustvi' It. .vn.

W hurt Ill« HhetlU, biluK uiMcil l.j jru iiulcr.. iiuin luu.lc' uu u « ril
"> ihi- i>lniuiia:« M.liiii.,1-. -.•!<. il ili,- „ u ..( ;i \> i im i».r«uu. ilii.

lillOllitl WUt llt'M ]i,'|IiIl> III III! iU'lloU I'l' lo.jrtl.. '/..ifi, I. ,\,.0, .,

:J y. B. I). IIH. Sto :iI«,j .,„,, )/, V. /;.../. II >j, 11. [l. ;illi; ,„ , y,

Ituu.ittv, ' 'i'iim'>. ;:o:i; hm uot ^htri' th.'i.' N nntloii:: iimiit.- in ili<>

'ii''"i".fii t M> ii> (•• uii^loiiil: (->,„/., V. lihtil,' lii, 7 'riiii.-.. 4:,»4,

U2:<

Ihoi RuKMf

of III tllrV

ill.-,';

W6W. E>cn Hi'ii iif i.\oi iiiii.ii I'm- Iho ni i

i-hiill 1)0 iiiilor,-oil uiili a diiwtioii |,, ih,. .s|„.|iii-.

olilcrr or pfr.,oii to wlioin the writ i- iliiwio.l. in h-vv lii"

iiioiiuy roally iliio ami [jayalplo an<l -.ni^.ht to lie roio\oivl
iJiilor thf jiid'.'iiniu. -tatiiij: tho anmnni, and al.-o o. lovv

iiiUTosi therton, if ?ou;L'lit to l.o itoomtciI. nt the rato of i;

l»r loiit. iKT auuum from the linit' nhoii the judpiuni wii-

iiitiM-od; in oa-so wlioro tliere i' nil agiwini'm lietwemi the
iwilits that nioro than li per cent. inteie.«t i^hall be sKured
liy ihi' jiiilj.'1111'nt. till' iiidoi^cinout may he to h>vy tlie amount
to agreed, (on. I.'hIo ^ill.

i.l.'^.

Slime in pff.-a ii» Kn... iiss;ii It. .-1)1. ,.s,.,.,,i tLui tli,. n
iiuTHst tfaeri>ii) iiauii'fl is tlit^ legni rnie ui fnnr p.-r it-iii.. uinl iir
". till' cast* nf uioufj imyabii* under ii jiiiij.'nifni or nnl.-r.

Since this h'ute \va> i.niwed tlie .sialiiioij run- «.f intfrfst iu Cau-
|nT cent'.: iilo-r 7 .Iiil,\. 1!«ni. l.iit iji,. r.-,l 1

I liiibilities exislini: at ttint .int.'; ij;,-ill \'i,..,.

ri'dnci'i!

liile diie.s not uiHily
r. rj (!>.).

It ia not MUlto iliiir li..i\- fur tlir liisi cIuii.m. i> ini.adi'd i,
Hie former rule iliat a iciuinict tor pii.viii.'iit of a liisli.r rate
nip..t thou sis |„.r .-•nt. « h.'ii sued on. Iiecnuic« uiere,,] in ili,
iii'iit under wliiili the snuiitor.v rate ,,n]v nill lie iwovernhle' .s ,,
'All V. Rykcrl. 4 (Int. .\|.|,. :;i:i. Xx vent». iu the iilisenee of iiiiv
'-' ""'" "PeniiMii; .-iil.,.e.|iientl.v to jiid::ment. interest is limited to
lie- statutory riiiii. ilioiiali ili,. delit on wliieb th.> iii.liruient wis r-
liiiered bore a liiijlier rate: /.", h'lininnu fnlml itn. fn. 4 rii u
'••• A> p. Fcn-iinjn. 'Jo cli. II. 3;iS.

Ill indorsing a writ to lev.v interest miou tbe a inii of ii,„ j,„|...
iiieiit. the Interest is to be ..ompiited from the day of pronoimeini! the
,ittii?ment: that, and not the day of formal eiitrv tie-r.-of. is [he dayMom which the judirnient takes eHeer li,,t.- i;o;i, ;,..;! is tl^r-f.-^re
"I" day upon which it is entiTed within the aieioiini of tlii- liuhniWicr V. ilcOihhon. Ill P. R. SQ; see Riil. 11211. and Mri ,tn , V
fmifidn Ventral there noted.

I alter

of in-

jiaii!
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870, 871. made ek-ai

CONSOLIDATED RULES.

Ir ii;i wliifh the iilleiest is to Ik' coiiipl't*''! Ims bein fiinh.-r

Uy ,M,'f. nu of the .Iiid. Act.

A.s a Keli.'iiit rule, iuterest <'aiinut lie allowed on untaxed nis:s

tItntiKli awnlded out of a fund in Conn : Wiil v. \VL«t. 17 L. 11. Ir.

411; but see T-l!jlor v. Roe, ISW. 1 Ch. iVX 711 L. T. -J:!-': where . "<t>

payable under an interlocntory order were held to bear interest Ir.n.i

the date of the order.

Where eosLs uf all parties of an netion for the constrni.'tion of n will

were onlered to be paid out of an estate and were taxed, but uu estai.'

was avaibible for tlieir pa.vment for live years, interest on the en-iv

was not allowed out of the estate: Arrhcr v. .Srferii. 12 P. U. HW.

Where eosts are paid wuh interest thereon, under a judf,'ini'iit ..t

order, wliieh is snbseiiueiitly reversed on apiieal, and are th>u i--

funded. but on a further appeal tlie original judsiuent is restored, ili.

eosts bear interest from the date of the oriRinal judgment: A^lnr'^r.

V. Efiglish Curd Clulhinn Co.. I'.KH, 1 Ch. 7IH: IKI I.. T. 21i:i.

Interest on costs runs from the date of the judgment, if the amimn;

IS speeilie<l in the judgment, but if taxed afterwariis, then from th

date of the certiti<:ite of taxation, that being the date given in ili'

lorm of a writ No. If.'.l in the App. -. II. & L. Forms X.>. Ii»i7

.svVtro.Jei- V. C(i»a*. W 1.. -1. C. 1'. :;im; riiiiitii Cullrae V. //;'/. s

Out. USli.

See al.so Dotes to sees. llo-Uti of the .\cl.

870. The iitlioi'i- issuing tlie writ or renewal theroot, shai!

indorse upon tlie same a menioranclum signed liy him of iln

fnioiiut or amounts respectively liereinafter nwntionnl.

whiih the jinrty issuing such writ is cntitlwl to receive f":'

-mh writ or roiiewal. and placing it in the- Sliorilfs hand-,

including all attendance.5. indorsements, letters and pnsta-.'.

and for his costs of any pri(d' or otlier wTits, or renewal-,

-peoifving the anionnt allowed for each writ or renewal; an I

no sum not so indorsed is to be collected for such costs. I'r

Kiiic sns.

The amounts which may be collected were mentioned in the origin. li

liiiU .V.H. but are now contained in the Tariff of Costs. Item l."i.

STl. Tpon every execution there may he levieii, in ad'ii-

tinn to the sum recovered by the judgment, the poundiige,

fci's. expenses of execution and interest upon the aiiiouni

recovered. Con. Tiule RBO.

I.ienti.al with the Kng. (l,HS*il It. *j!t;t. and to the same effect as K

S. O. 1S77. e. nil. s. -H. I'onndage was originally given to SheiitV

l.y Lli Kliz. c. 4.

h'or the fees to which Sheritfs are entitleii ;
see Tariff C.. aim /''/'-

IINI.

As to the SlierilT's right to poumlase. se,. iv.i,.s to RuU lllio.

,\s to taxation of Slieriff's feis. see ltui< 111';!, 't xnj.
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Hta A writ o£ fkri facias, if unexec'uted, sliall veniaia B«i« «"•

in force for three years onlv Iroiu, its isMie. utiles, renewed r...rr..;.=y^.

in tlie manner hereinafter provided; Init Mich writ may at

auv t-nie before its expiration, lie renewed l.y the person

issui.'T it for 3 vears from the date of such renewal, and so

on frcmi time to'time during the continuance of the renewed

^rit —either bv being marked in the margin with a iiiemor-

andniii signed l.v the proper ollicer who issued such writ, or

bv hi- successor in ollice, stating the date of the day. month

ami vear of such renewal, or by such person giving a written

notico of renewal lo the Sheriff, signed by luui or his

solicitor, and with the like memorandum ; and a writ so re-

newed shall have effect and be entitle.l to priority, according

to the time of the original delivery thereof. Con. Rule S9-i.

SS V. c. 13, s. 31. See also E. S. U. c. w, s. 0.

^t'p Kug. (tNs:<' It. 3HM. wliicli is diftViviit. i-fiiuii

till' leave o£ tlie Court or a Juilse-

,.i«.wal

Tlie merhod of muikiiii: im

rum It. S. O. 1S77, c. Oil, s. 11.

1 fill- in the present lliih is tiikeu

i writ is, for tlie liull.ose of renewal, necessarily taken out of ti .

actual possisiou of tl.e Sheriff, without alte. ting the position ot tie

ar"v who so withilraw.s it; hut where more than a reasiujable tm e

"r renewal elupsej. anil by mistake a writ was no, veu.vned renewed.

r„r more than six mouths, though there was no n,te. tion of w.th-

drawins it except for punio.'os of renewal, it was held that a mort-

S re=i»t..^«n.efore the withdrawal had jained iirionty. and that

it made no dillerence that no new righte had .ntervened
:

/(. lime v.

iiJ/f/i i;; p. U. 1 • and see other eases noted p. '.».!.

There is no power to enlarge the ti for renewiiii; writs where

In- .an accident, they have not heen renewed w,th,„ he fme l.mtted

lor renewal: ioirsoii V. CV/aotij faniui« hi'. I u.. .< 1. l>. -i"--'-

4 writ of assistance was held to he a writ of execution within

1. « O 1S.S7 IW s. 11. and to he not in force for more than one

vear'from th.'. (c»(c unless renewed: Ada,«m» v. .Wimiimoi, 1- I.

R. -Jl.

uliin to iiiiestiiiu whether writs of execu-

»ii. (as 10 which see Riilr ST-tl and writs

ain in force until exectit^ii without any

It may. however, now he

tiou. other than writs of ca

ol ft. ft', do not now reii

icnewal.

This Itiilc "iilv provides for the renewal of writs of fin-i /nc,,,,, and

|,
"

,) I 77 s; S and 11. sei.m 10 he intended to he conliued to writs

lor 'the 'levying of money: there seems therefore to I'V'""/'' l'.'";,'',

siiin for renewing any oilier writs of execution except fi. 1a» n.ii anj

provision limiting the lime they are to he in force as in the case of

^. im.

.Making the execution crediior a |.arly 10 a iietitnm for pariitioi.

nailer II. S. O. c. V.!! s. 10. will not have the effect of ke.j,ng .1 e

execution alive after the three years have expired: M«rd„.,.\t v.

net. (1 O. L. 1!. IS.
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Rulei A Milt" iif 1:111.1 iimkr n fi. fn.. after tbe expnatiou oi the writ, wlitr-
873, 8T4. ctiero lias Ij.^-ii no iir**viojs inception of execiitiun. and no iciiewn] >['

the writ, is uuil ami void : Baby v. Gchl, 18 Out. VS2.

Where u writ is lost in transmission to the Sheriff after renew:!],
au order may tie made fur the issue of a new writ nunc pro tunc, in
bear the .-iiuie indtir?ement iiud evidence of renewal marked by ;tn?
proper officer as the lost writ, and to have the wme force aiiii Vff>' i

as tlie lost writ: Fairchild r. Ciaitfuril, o-' C L. J. U^iS; l(j C. L. r
.;.'»0 tAlan.).

Where a writ under which a seizure had heen made, but tr-ui.
nhich the ShfTiff iuqiruperly withdrew, wns suffered to run out peinl
iii^' a motion to i<iui|)el the .Sb.-rill u, i.-tuni ihe writ, it wa-s ord-nv'l
to be i-enewed nuuij yro tun*:, so as to cuiitiuue it in force, and xh-
r::iie f'lr making ilie return was extended: ijtiifje v. Freeman, 14 i'.

In ycil V. AlmoHii. 2if Ont. 63, and He Wuodall, S O. L. R. :2:^s. :
\\ai> held that a writ against lands, though kept renewed, musr '-

enforced by sale within Id years from id; tirst deliverv to the SinTil:
othfrwisG the lien created thereby luay be barred under It. S. u. ..

i;:::. s, :::.[: but l>y ."» Ed. vii. l-. ];J. s. 1I». mi ;imendnn-nt -if tlinr A. •

has been made which preveniii si. I'y of the Act from barring the lien
or charge rreated by tbe placing of an execution against lands in tii,.

Sheriff's hands, where the writ has been kept alive by renewals.

vrao'.ot

^'^•*' 'i'ii'^ production of a ^^Tit of execution, or ui rli"

r^iitwat. notice renewin^^ the same, purporting to lie marked with ih'i

liienioriindum in Rule 8T3 mentioned, sliowinc the ?amt.' '*

have been rt-ui-wod. shall lio sullicient/Jr//,*(i /«.'/*• evidenoy <if

iT.^ having heen renewed, (.on. JJule 89o.

See tbo Kng (ISS'ii U. oH'J, and R. S. U. 1S77, c. 00. s. V2. It hii.s
bttii siud that the e.\pression "sutficient evidence" m the Euy. llulr
pr-ikibly ii„,n!s i„imii fatic t'videure : Barruclough v. Oncnltowjl-, f,.
K. L (.J, il. tjlli.

Ca.^,1.
*''4. K'.try writ of c>ij>i<i;< m} i^'itisfaciendum again.-t .i

ulinauJ.
^^^^^' ^^'^"^ ^'*^' ^^^ ^^^^ previously arrested or who has nor
dven ^eonrity imr-uant to an order for arrest shall he return-
Lil'h' immediately after the execution thereof, and shall cm-
tmne in force two months from the day of tiie issue thermi
mehisive. and no longer, hut on the expiration thereof an-
otlier writ may he obtained upon a Judsre's order, as pro-

K.s.u, ^"i^lt'fl by Mvtion of the Act Jicspeciin-i Arrest and Im-
iis:, ..'ti: prisutinnnt for Debt. Con. Rule 89G, amended.

I'ak.n finiii it. }<. O. 1877. c. <>!. s. 53.

Sec. U of The Act Resp'ctiug Arrcut
nbrtve referred to is nuw K. S. O. c. 80,

tu>l li>ii»imnmr„t for D- ht

After a writ 'if en. m. has expired 'inder thin Riih by r^n'^nn of
Inp*ie of time, a concurrent writ '-nnnot be i«snf>d

: M< rrhnnts flunk
V. l^usscx, 4 <). L. R. ."•J4.
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4. Sale Under Writ of Fkri Fucius.
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975-S77.

»7B. Where any goods or chiittels are seized in execution »i..rtfr.o

under a writ of fieri fueics issued out of the High Court or i„.,.,...,_^

a Coimtv Court, the Sheriff, his Deputy, or officer who seized ,,,„,..

the =ame, shall, on request, deliver to the owner, his agent or

servant on inventory thereof before they are removed from

the premirt's on whicli they have been so seized; and no

Sherilt or other otlicer shall sell any goods or chattels under

ii n-rit of e.xeeution mitU lie has previously thereto given at

least 8 dav^.' public notice in writing of the time and jdace

of sale in' the most public place in the tnunicipality where

such goods or chattels have been seized. Con. Rule snO.

lakcn liom U. S. O. 1877, c. r,(i, s. 10.

There mu.'t be reiiaonable and pv.iper care taken in adyvrtiaius

,1,0 «ale a» tli.-s Rule re.iuires; tailu.e to five proper notice will render

a .ale invalid and i.xnbject llie purcliaser and the ShonS m liabiiit.v .

\lcL«»ijMi,> V. Mian, 4 <\. W. K. 07

"Tsilt, bs a Sheriff or his bailifl; under execntiou i« vviihin ilie

S.atnte i,f lT.luds (K. S. O. c. ;1;;m. s. 12. and ei.her „1 , hem nay

sicn tor the purchaser the memoianduiu m wnnu!: n _n »;i u

n'nner as an nuctioneer or liis clerk; M-e note.s lo An'« '-•'• J^.""

entry o£ the purchaser's agent as the purchaser will l.ind tlie pnn-

.il.al if h.. atlorwards acknowledges the agent .s aulliotity: thntult v.

Elmon; IS C. 1'. 274.

V sale under eseenlion of goods the snliject of a patent, which the

exJeution debtor has a license from the patentee lo use. w.l nol

,onfer on the Sheriff's vendee a right to "»e il;;;m; BkI"'' ""'"

„„pe Co. r. Horner, l'.K)l, 1 Ch. «71 ; 81 L. I. -0.

»76. The Sheriff shall, where goods seized by him "ude'.- „„„„,
^

c writ of fieri facias remain unsold in his hands for want ot ;;,»;f„i»°"

buvers, state in his return of "goods ,m hand for want of Ji;;-;«-

buyers" the time and ,ilace when and where such goods were .»oi<i.

olfered for sale bv him. and the ua.iies of al least three per-

sons who wore present at the time of such attempted sale, it

so many were present, liut if so many were not present, then

the names of those who were present, if any, and that there

were no others, and if no person was present then bo -hall

state that fact. Con. Uulo 900.

liilien from I!. S. O. 1S77. c. UH. s. HI.

S77. The Shciill' >ball not expo-e the binds for sale iiudr-r |.,,,.i._,....

a writ of fieri /Vfw.s. .., sell the same williin less than tvvr.v! „,„,,,,

months from the day on which tbe writ is delivered to ]i:iii.

Con. Rule 901.

laken from U. S. ' I, 1ST7. c. liH, «. 14.
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It would seem llint iht^ Crown is not IkiudiI hy this Rm/c and tli;it

an etfpiuiiiii ajrninHt lands in favour of the Ciowri i:in,v bf ui;!-!.

rctur.'able iH-foi-.- i\\*^ HXtMiitiDSi i.f twflvf months: /^ y, \. lti>,jn:,i. .

Canal Co., 2!t I'. ('. ii. H. HiT..

W'hoi'f a ^. fa. innd> hiiis hfi>ii in the Shci-iff's liaiids for a year :ni ;

is T'u.iH'd. tiathine hnving befn donp under it. ih*- Sheriff may n''^';

the I"ss sell, under an alias fi. fa. land, issued thereon, withoui \\;u

in-r 11 year: Vumjihell v. DvIUhihI)/. 24 V. C. ^^ H, 2^<i : yickol! v

Cnirfonl. Tay. I'TT : liuttun \. l.rrincoiitr. Hi T. C. Q. B. 40.'.

A >-i!U' of lands under an expired writ is void: Doe d. liiinihuiii \.

' hUiiuiininls. \i V. C. a. li. 43t>: Cnrdiner v. .luHO-f. '1 E. & A. T^**

Uov <l. (incm^hi'-l.h v. fiurroir. ."
l.'. C. Q. IS. LVJT : Remiohh v

.s7jvW'»-. ;: I', it. ;;i.-.: Lee V. 7/rjit-cg, 30 U. C. g. li. 2112; Dahy v.

f.'A/, IS (Int. i;i2. hut wliere thei-e has been an inception of esecuii "

during its currency, e.ff., by advertising the land for sale under it. lii-^

sale may tie made, and carried out. after the writ has become retniii-

able: Hall v. (inshr. 1.". C. I'. 101; Rule 882. Tliou^h the adv.Tti-
ment may be pMlili-;lied durinc the rnrienry uf the writ, yet by i!.

*-xpress terms of this Rule the day named for the sale must not 1-

earlier than twelve calendar months from the day od which the wn^
was delivered to Uie Sheriff. Advertisements of sale under the wii-.
tirst published after the «rit has expired, are invalid, and n sale iu

pi'.rsuance of such adverti.sement is voio : fjardiiier v. Juson ; licjinoll-
V. t^treetrr. Lee v. Hokch, supra: and a return of "lauds on han<:

"'

made after the writ has expiretl. and without any previous incepti-t
of execution under it. is invalid, and will not authorize the issuf? [
a vtnditii, li exponait, andf if issued, and a sale be made under it. tin

sale may h^ set aside: Z.c^ v. Ilon-vft. .siijirn. The Sheriff'.s lelliiu
the execution debtor that he ba.s a fi. fa. apiinst his lands, and ihr
his lands will he .sold, unless he pays up, is not an inception ••':

execution: Jrndhurn v. Hall. JC. Or. 5TS. neither is the mere sendiiu
oi* a list of lands for sale under an execution to the Gazette for piil'

lication an inceiition ot execution: there must be an artual publi-
cation of the advertisement durinpr the currency of the writ- /? <

j(o/rf.« V. Strrrtrr. nupra.

The .selling of land by the Sheriff before rhe proper p.-riod ha.« f^^-

Vrn'. is noc a mere irregularity, but renders the sale voiil : f-ee c.?s..-

H'ii>ra: whereas defects in th-- a.lvertisement of sale, to which f!i

purcliiiser is no party, will not affect the validitr oi the sale- Pnt'.-
»'>< \ Todd. 24 r. C. Q. R. 2t>r>: Jimn r, Mnln^ir. 7 Out. 21.'. :;!>:.

tinlfr-- the circumstances are such that the purchaser's takincr th^
d"e(i can i>e said to ammint to a fraud: MfDomild v. fnmrrnii. IP, Tii.
S4: but wii.Te irrejTularittes are committed by the Sheriff by instru'
tions of the execution creditor'^ solicitor, and the execntiou credito;
htiii-elf Wcomes the purchaser, the Tourt mav. if the sale has t>ei''i

pifjiMiic.'d. refus,' i,, iii;iint;iin the Sheriff's deed, if attacked, ex.t>;.i
as n security for the dobt : Ih.: and see /„ ,t Darh. IT (Jr. t'AI
Kerr V. nai». U Or. 42.T : and where land has been sold under exen-i-
tion at a cross tindervalue, owin^ to the title being in dispute, tti.'

CoiTt may refuse to pive effect to the Sheriff's dnf>d. except a- .i

se. iiiity: Ch'ihiirrx v. Pipfjott. 1] Or. 47.': and see Mallorh v. PIiiv-
I'tt. 11 fir. 4:!;i: Inif the inadequacy of price niu':t be verv excessjr..
to indue tlio foiirr to refuse to maintain a Sheriff's deed' Laino v
Mniihnv-i. \\ Or. ?A.

Wliere the sale has I)een improperly conducted, the Sheriff may be
reFlvained by iiijunctinn from exectitinir a t-onvevnnce Joiir^ y Jmiv
1.' fir. 411.
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Ijinda patented under The Frr^ Grants aU Uor»c.le«il, Ml * "• S^-

""'•'mi
(J r :.".)'. ore exctuDt tiom liability tr esecution against the Brante.' Bv» »»i.

even after the 'ja years mentioneil in tLo Art. in re«|..-. t nf jmls- y,„ „,.„„,

menls- either previously to the Brant, or ^luring »urh penod oE -• ]™l-"l;;"

years n^eovered acainst hiiu: Itr Bcatt,, ,1 Fi«l«,/..o.i 2. Out. HJ ,u,d ;;;«^^i

se". 2r. of the Act. .yfiitN,,!

B' It S O. c. 109. s. ::4. it is prmided that iii> SiierilT. et,-.. »hall -^I'l' i",^,,^^

Bell "or expose tor sale under exeontion any lands in Manitoulin. or
;„;;' k'^,,,

,1-v lands in Uainv lUver. vvliuh me situate more llion JH utiles Irmu i,,,,,

tv' ranndian Pacitie Railway, esiept during the months of July.

A.i-iist, Septendier or Oetolter.

87» V.liero a writ of A'eri' facias is i«ned affainst an F.. .';'«- ">

ai,-con(lincr ilolitoiMn) in which an order for aUachment has »™M-t i.i.

been issue^l. the Court or a .Tiilfre may orJor tlie Sheriff to,i,i,t,„,-

s-ell lands of tlie al.scoinlinir dohDr lietore tlio expiration ot

the twelve months, but in other respects in like manner as m
ether cases. Con. Rule 902.

•JiK'U Iroin .jO V. <. 7. s. 7.

(oi Here the words "in an aetion " ai^pear to hiive lie." inad-

wrtfntly omitted: sw former <;"ll. Itnle i«iJ.

87J». A sale of lands shall not be had tinder any writ of
^^^jj',-,',,','!,

i,m fiickis until after a return of niilh l«;„i. in whole or m
;;;;™',;;,'„„

part, in the same action or matter by the SbcrifT of the same

county. Con. Rule OOi.

Tiiken from IS. S. (I. l.>77. .-. JH. s. . K. li;.

The omission to malie a return of nulla ftonii. as re.iuired liy tills

ffii'r, liefore sellim: lands, is an irregularity mily. and will nut render

the sale ot the lands void; Ro»s v. 1fn/o».. 7 (Int. 21.i. ail.
;

;>u( <l.

Hpiifiord v. aro.eii. 3 O. S. 112. So also a return ot imHn ''ono. where

•here are in fact goods liable to e.\eeution, is only an irreaitlnnty

:

IJ,,t,i,io Btinl! V. Kcrl.ii, 10 C. T. 3.", 41; iloLim; llavk v. J/cl/c<;J.-i».

l."i Ont. App. 535.

.SSO. If the amount authorized to be maiie and levied iJJJI,',!'

under : writ of fin-i facian is made and levied thereu:jder '^""

cut of soods and chattels, the person i^suing the writ shall --'-

not he entitled to the expon.-.s ol any seizure or advertise-

mepl of lands thereunder; a'ld the return to he made by the

Sbeiif! to the writ for sale of lands shall be to the elTeet that

the amount has been - ' made and levied as aforesaid. Con.

Rale 90.".

I'ait.n from It. S. O . IT.

S81. Before the sale of lands under a writ of frri fnriiis. ^;;i;;,';^|-

tbe Sheriff shall pubiisli .mn-. not less than three months and '•'«"«
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SultSU. not mow til.™ four months preceding the sale, nn aJvei'ti^e-

nienf nt' sale in The Ontario Ga:elle. specifying:

(«) Tlie particular property to be sold;

(i) The name of the plaintiff an^l defendant;

(c) The time and place of the intended sale;

id) The name of the debtor whose interest is to be sold;

and he shall, ujinn one day at least in each week for foui"

successive weeks next preceding the sale, also publish such

advertisement in a public newspaper of the County or Dis-

trict in whidi the lands lie; and he shall also for three montli-

precedinsr tlie sale, put up and continue a notice of such -alu

in the otiice of the Clerk of the Peace, and on the door of tho

Court House or place in which the (Jencral Sessions of tlie

Peace of the County or District is usimlly holden; but noth-
ing herein contained shall be taken to prevent an adjouin-
men of the sale to a future day. Rule 880 as amended I'v

Rule 12C8 of -,'4 Dec, 1904, Ont". Gaz. 31 Dec, 1904.

T.nkcn from R. S. O. 1S77. c. 66. s. 41. with amendments.

It would peeni that the omission to advertize, where there is .in

uneertnintv ns to what has Iieen sold, thoiiph it may give a rifrln
against tlie Sheriff, will not invalidate the sale as against a bonti fi<i'-

purchaser: Oslornc v. Kerr. 17 U. C. Q. R. 134. HI; and see /.-, i.

Hours. 30 f. C. Q. B. 2n2. Pefeets in the advertisement will i.oi

invalidate the sale as against a third iierson. or even the execution
creditor, who toad fitle becomes the pnrcliaser : Pater-^on v. Todd. L'l

V. C. Q. B. 200: but where tlie execution creditor becomes the pur
chase... if he has in an.v way. by himself, or his solicitor, participated
in the irreeiilarities. his deed may be ordered to stand merely as i

security
:
ilcUauald v. Cameron. 13 Gr. S4 ; In re Davit, 17 Or. 003.

Tlic want of regularity in giving public notice of an adjournmem
of thf sale was held to be cured where the debtor attended the sal.-

by his agent, and afterwards ratified what had been done: Doe Di*n(tl
v. ilel.'<:d. :! U. C. Q. B. 207. But where n Sheriff refused to esc-
c;r a dc^d -.n tlic ground of there having been an irregularity in th.

advertisement, but readvertised the lands and put them up for sni.
;i:;:iin. wlieu they brought a price far exceeding that offered by th-
firit purchaser, the Court refused to inte-fere summarily on the ap-
plirntion of the first purchaser to compel the Sheriff to make a dee I

to him: III ic r„,„iiMl. 10 U. C. Q. B. CAI.

wa'c.Vte"
S.<i|8. The advertisement in the Ontario Gazette of anv

.mMitiite ^f^*^^ ^^^ ^9^^ under a writ of fieri fnrifis, during the currencv

t'"e.'mioii
^^ ^^^ ^^^^ (containing some reasonably definite description

of the land), -liall be deemed a sufRrient rouitnencement of

the execution to enable the =ame to be comnleted bv a sale and
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convevance of tlie laiuU afttr the writ has become returnable. »<^i^

Con. Rule 90r.

rakm (rum U. S. O. ISTT. c. Uli. ». 4:i.

.^. liETCKX uF Writs, Etc.

SS».-(1) The Sheriff to whom a writ of /ierl /'tfii" ;,;;';';:;,"

again.! goods and chattels id directed shall indorse on such -.t;.n. .,f^^^

writ all necessary returns thereto in rospett of his proceed- a .>i.

mgs thereon as to goods and chattels, and shall return a ocr-

titicate of such indorsements in lieu of the writ; such in-

dorsements, and tlie certificate so returned, shall be deemed

a return for all purpo-e-^ of the writ as to goods and chattels.

(5) The certificate may he accovdiiiL' to Form Xo, 18.j.

Rules of 1 .Tan.. IS!"!. 1.".03.

Tor Form Xo. IS.", sep II. c*i L, I-'orms Nn. lll;l.

MS4. A return by the Sheriff of "goods (or landsl on i,, i,,^,, „t

hand for want of buyers," may be made by a certificate '° j^";"'!"'^;;'

the maimer in Eule 883 mentioned, and thereupon a writ of h"u,i''

°"

vtttilit\ani cxpcinns may be issued for the sale of such ^'oods

or lands as the case may be, and the original WTit of execu-

tion shall remain in force for the residue. .Ycic.

.Sc«' Ritlc S7tl, for the particulars retiuirpil in n return of • goods

on luuul. etc."

W'hfTd a seizure Iins been made under a writ, the judsraeut creditor

cannot bave another fi. fa. upon the judgment until .a return ha- been

made to the first, e%-on though he has abandoned the seizure, but this

does not apply wliere the Sheriff lia.^ seized otily poods not belonging

to the debtor : Ex. p. Smith. 1902. 2 K. H. 2110.

>*85. An order against a Sheriff to return a writ or tootiimt..

bring in the body shall be returnable in 6 days, and shall be wrin, ..r

issued on m-octnc. Con. Bules 008-!)09. i'kxi'v, lo i«-

si\-diiv

Taljen from Rule T. T. IWR. 101. »"'""•

Before nn order ro return a writ is issuea. it would seem that a

demand for a return should first be made under RfiJr SSS. The
neilect to mallp the <lpniand first would probably be held to disentitle

the party issuing the order to the costs thereof : see RuJc SOO.

.\D order to bring in the body upon a return of ccpt corpttx may he

issued immediately after the time for putting in security in the action

h:i« eipirert: Pnuchrr y. liVrcn. 4 Mo. & Sr. 427: IlutrUm v. Hitirf.

T. R. 470; Potter v. Maisdfii. 8 Kast. ."2.'. But the order should
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.

ivtneH.

Bul« not issue uQlll tlie day after tlie fXiiiriitioii o£ iiu unlt-r (it aii.\ •

8M-S88. return t|,p order for ari-i''4t : sec Hufihins v. Himl. HUimi. Tli>' 'iii
;

to bring in tlip liody cauoot !« proi^rly i!"*ii»;d wlu-re ilip iilaiiit;-

has taken an iu<i*ignuifiit of the bond to tlu- Sheriff: L' Saiiiid. liiH'

or where he accepts a cognovit, or utlicr vcurity froni tbt- defcndjii',

withotit the privity of tlie Sheriff: Itvj- v. S/uriff of Huintt in Un ,

V. flarkt, 1 Taunt. 151>. Tlie order should Ijf issued and i't'i\ .'

promptly: I{vj- v. Sheriff of Jl idtUvmx. 1 DnwI. '>:'>. It wmdd ^•..

that un Older to rftuni the writ or bring in the body mn-d iim !

pcrsouully (Served on the Sheriff, if he cnniiot .ouveniently lie Iniu,
:

Nce Ruii- Stl.

As to tite effect of au order to bring in the Itruly. see ICule li>4." i ) .

This oriter must issue from the oHice in which the pi'oceedinj:.^ w.:.

coniinenced : see Rule S".

flUt'Htin ««« The Shuriff .«hall lilo tlie writ in the office fmi;,

Sfch'ordl-r whicli tlic order to return the same was i->ueJ. ami the ntlirrr

with wliuin it i* filed f^hall iiulor^^e tlie day and liour wl,' ;i

it wa;; filed. Con. Kulo 010.

Taken from Itiile T. T, ISot!. W..

Where a Slieriff disolK'ys the order to return tU« writ, he i- li.' :

to atlacbnietit lor contempt, i^ir ;m attaclinient can only ]}>• .itjtiiii-.,

on motion, of which the Sheriff i" entitled in notice: see Ruli ^>T'.

M87. \Miere a writ delivered ti> a SiiorifT f(ir serviie ii

execution ha? remained in his hand^ l-"i day?, and he ha-- ii":

been delated from returning the ^ame !>y an onler in writini'

from the party from wliom he rpccived the writ, his solicii'"

or agt-nt. and he is afterwards directed hy order of (Vnn; i-

return sucii writ, he -Iwill not he enitled to any fees tl:en-"ii

unless, within 4 days alter Itemg s(t d.imtt-d. lu- return- i

encloiies the writ hy post to such party, his solicitor or agoiiK

Con. EiUe 013.

Taken from K. S. O. l^-TT. r. till. s. ."^.

88H. "Wlirii' t!ie |iarty who delivered any writ or proce-

to any SherilT to be executed, hy himself or by his soUeimr.

or hy the agent of ^uch solicitor. re(iniros. hy a demand in

^^riting. tlie Sheriff to return the writ either to the party or

to his solicitor or solicitor's a<rent. nr to tlie Court frnm

which the writ issued (and whetlier sueb requi-itinn is uiiid'

before or after the sen'ice or other execution thereof), tin'

Sheriff shall within 9. day- inclusive of the day of the -ervin'

of the requisition return the writ according to the terms nf

the requisition: and if the Sheriff wilfully refuses nr w-
gleets to do so. he may be ordered to return the writ, and

Iff" oil wnt:
iitiUxt

returned iri

1 ilayt aftfr
ItinK or-

(Ji-red, it

writ deliv-

fre<i IS
rinyn Wfoff

ShenR
rtfiisiu^r

to iiiakf

return whti
demanded
by |iart.v

titlivcri-d
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n„,y hv furlhei' i-ioceeiled against n, in other cases ot con- R'jJ;,^

,„,;„uv. eou. Kule liU.
-"'I'-U

Takw, (loni 11. S. O. 1N7T, 0. Uli, ». .V.l.
""'""

HM» Where a portv to tlie writ or process who Jid not ;.«;';,n;»;',>

4,ln.r the .ame to the'shentf to l,e oxecutea, is entitled, ..c- --;""

,„„linL' to the practice of the Court, to mil for a return of .;;i.i;;;^

,1„. ivrit or proirss. he luav proceed in like nuiuner to procure

-„.h ivlurn as ,> above provided in tlie cn-e of parties who

have delivered thi' writ >.r process to ih.- Shcntt for execution.

I (in. liiilc !>!.).

Tiikoii fr..m II. S. O. 1*7". c. llll, s. 110.

»90. Where a Sheritr ncfcdects or refuses to return any wta.;.,

„nt when .o called upon, he shall he limmd to pay the co^ts im:

„f auv order taken out to conipid the return, and all other

c„-ts 'c„nse,|iicnt thereon, and al... .he osts of the previous

requisition to make the return, ton. Rule 016.

T.Ik™ trom It. S. O. 1S77. .-. cjl. «. ill.

MH f.'V

It rftiiri

Mill. Personal servhe on the Sheriff .hall luit he iieces- to.j..ai^^

-iiry, if it appears by affidavit that imiuiry was made for fih™n ™

!,ira, and that he could not conveniently ho found, Init ser-

vice' shall he deemed to have heen made upon him by servmix

tlie Deputy Sheriir. or if he cannot he conveniently found

-ervice mav he made upon the Sheriffs clerk, oi- upon any

l.idlifl of the Sheriff who niav for the time heinf: he present

in. or have char,i:e .M'. the Sherilfs office. Con. Rule m.

Taken from R. S. O, 1S77. c. c,(l. s. I14.

8»2. All rules respecting the delivery ot writs and pro- c„ui,,

cess to and the service, nyecution and return thereof hy Sher- .ppiy
j.,

ilfs -ind the fees and expenses relating thereto, shall extend „,, bu.,

nnd appl- to Coroners and Klisors employed in the stTVicc

or executing of the process of the High Court, or ot any ot

the County Courts. Con. Unle illS.

Tnkra from R. S, O. 1S77. c. ltd, s. (W.

.V kroner nctinc as SliorlfE is linble for his ,.Ks in th,. s.imo wny ii.

n ShiriCE : I['ii-«fnll v. fiiithrrlaiKl. W C. I-. .1. -4...
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M98. AVIiei-e a writ is issued directed to a SJlieriiT. auil i-

delivcrnl tu him for excLUtioD, if the SheritI i» onltMVil i-i

jeturu ihe .siine, and does luil make (he rturn within ih^

time specified in the order, tlie judgment creditor mny m"\'-

fur iin (jrder of attachment uguin.-t the Slieriff. and the C'uiirt

c ; a Judp.' may order tl. : SheritF to be attached, or liniii .1

further jicritid after w^'icl^ i: order of uttacluiient sliall i--ii.'

ijulusff u return he made in the meauiime, or may make -ih h

other order as may seem just. Lou. ituie lti;i.

Taken from 1£. S. O. 1877, c. Oti, s. OiJ.

*H©4. If the writ is not relumed at the expiration oi

pny further time limited by the order menli(»ned in Hule >'''',

and if the service of the order and the failure of liie S!uri;!

\i return the writ are provud. the Court or JudL.'e niay ovd-'i

a writ of attaehmeut to i.?sue forthwith again-^t the Sht-riil

t uii. liule 9S0.

'I'nk. 11 fn It.

.Ht>«5. Upon tlie return of *' ccj'i <ori-vs'' to any -ucli ui-

'aclmicnt. tlie Court or a Judge may direct the i-^ue of .1

writ of habeas corpus, and upon tlie return tliereof may toii;-

mit the SlieritT to cIo?e custody, or admit iiim to l)ail, or nialo

sudi other order ii> may seem just. Con. Rule 031.

Takt'ii fiiiiii U. S. O. JS77. ^. tjii. s. OS.

S06. Orders of attachment and writs of hnhens ci>ri>ii^

is-ued iiiiaiii-i a SliL-rilt may )te returnable on a day certain

to \iv \]\vi\ iiy the order of the Court nr Judge: and the return

day shall not be more tlum 30 days from date of the order.

Con. Rule !)5?.

TakL-n from U. S. O. 1S77. c. O;. s. iVX

»»7. Ih-ery Deputy Sheriff, bailiff or other Sheriff's

offiiCT- or clerk entrusted with the custody of any writ or jtru-

r, (('». or of anv bonk, paper or document holonjring to thi^

Sheriff or his ofilce. shall. uji<>n demand upon him by the

sheritf. restore and return such writ, process, book, paper or

dofumont to the custody of the Sheriff; and the Court or a

Judge may order any party neglecting or refusing to restore

and return such writ. ]irocess. hook. ])aper or document, to
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leilore and retuiu the «iiiif In llii; Slui-ilV. nu.l urn) ..r.I.T n ''",'*,*^

writ of utlachmi'iil m i--ne. u- in otluT m-i- ut ciiiluiiiiu \.

L,.ii. Rule »33.

Tiki'ii from 11. S, (>. 1^77, c M -. ;;j.

MUM. If a Depuiy SIhtiII. Iiiulitt. or :Shi-Miir- .pllin-r lui.- i'. -i

ill iii= posse^fion, custoiiv ur i"iiir"l. iiiiv "rii of -lunnion^. .j.|.i^
^

fieri fiicicis. or other writ or piori.--, iiml. upon deniiiu.l made ""^-•^^j

\i\ till- rslieriir from whom tlie .-amc wa- rciuived, or hi* sue- .!m.,".

ee—or in otliie, or hv anv other jierson entitluil lo tlie po.'.'es-

•lon of ilie same, negleits o. refuse* to deliver u|) the same,

any .Tud^'e of the Court out of wliich tlie WTit or ]iroce-<

i--iied, may. ujiou the application of tlie Sheriff or hi- ^ue-

ir-^ur in ollice. or of the person eniitlcd to the po-e—ion of

the writ or process, order the production thereof; anil the

order iiiay l»e enforced in the >aiiie manner as order- for the

itiuru of writs against Sherill-. Con. Rule ICJ-t

Token from H. S. O. 1S7T. c. 10. >. >i;i.

i;. Discharge cpf E.keci'tiux lUaiTuKj from C'l>todv.

S9B. A written order under the hand of the solicitor inoM>i,,i

the action hy whom a writ of rnpiiib ad saiisjiu ,ci'"iim has M„.riH, i

been issued, shall justify the Sheriff, gaoler or othcer in ^il"',,!;!-!^",',,,,,

whose custody the party is under the writ in discharging such '""""''

party, unless the jiarty for whom such solicitor professes to

i;ct has given written notice lo the contrary to the said

Sheriff, gaoler or oHicer; hut such discharge shall not he 'i

satisfaction of the debt unles* made l>y the authority of th?

judgment creditor: and nothing herein contained shall ju-tify

the solicitor in giving an order for discharge without the

consent of his client. Con. Rule 93-J.

Taktn from I!. S. O. <-. ci;. s. "..

7. Discovery in aid of Execution.

900 (1) \Miere a judgment i> for the recovery hy. or B«iiima-

payment to, any person, of money or costs, the judgment j!..uu..

m

creditor may, without an order, examine the judgment dehtov tiir,. l- ai

*

upon oath before a Master or Local Master, or an Examiner, _'J.-"""'"

or liefore one of the Regi-trar*. Local Regi-trars or Deputy

Clerks of the Crown, or hefore the .Tmlge of the County
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It too. Cou,-t of till- loiinty within wiiicli «uch tltjlitoi' ituides, or

litfurt' niiy Oftitial Keferct; ^nr l)y the order of the I'nurt m-

a Judgi* lii'foii' any otlier person to bo Ortnied in .-^ucii ortlci),

toiu-liing lii* folate nud etIettH, and as to the property uu<i

means he liad wht-n the debt or iiahility whit-li wu.-i the diilpj'-*

of the cause or matter in whith jiid^'T..ent lia;* been obtain-'

1

flpiin-t him was incurred (or in the caho of a judgment t''>i

(.osis only, at the time nf the commencement of the cau^-,'

cr matter), and as to ilie ])ri"pert_\ and meoni lie utill '..i-

ot ilischarping the said judj;iiient; ami u) to the dispo^.i!

lie ha^ made of any property since cutitractin;? such debt nr

'iicurring MieU liability (or in case of a judgment for co-r

'Piily. since tlie vommeucement of the c'au>e or matter), aii'!

ii," to nny and what del)ts aie owing to iiini. Itules •?3 .lun-.

1>!M. i:i(;o, nmended.

Cv') In County C'nurt cases the examiualion may aNo li"

hud before the Clerk of the Cfiunty Court. Xetc.

S.^. KriK. (1883t Us. tllO. (HI. and R. S. O. 18" v. 41(. «. 17; i.

.V(. 8. 304.

" .TmlKnu'tit." "jmtjriiipnt «TH(litor." ninl " jinlcmt-nt dehtor "
: ii>

tit thpsf exprMnionn. st>e Ruh.' 8.'15,

All 4'xnniinntion should not be h.nl under thU Rule witliout nrcf--

Bity. Tln' ordinary iiroci'diirc to ohtain pnyment throiiRh the Sh»'rilT

should th*>rffon' in pt'iioral he takt'n. nnd a rPtio-n of nuUn h-i,n,

obtnint-d frnin the ShtTlff. or Intimation [irocnred from him that !i>

i<t pri'pnrpd to mnkp such ii rptiirn : Ontarin Hank v, Tiowern, 13 P.

It. 4Lii;: hut the judjEment creditor is primii facii- entitlwl to exaniiii'-

his jiirlpment debtor utidrr thi« Hulv, ami thp onus is on the delrtor of

sheninc nirirmiitivt'ly rimt the issue of tin* nppointnient is an abiisf

of Iho process of ihe Court : Grnnt v. Coofr. 1" P. R. .1ti2.

The expri-sR lanRuaRp of the present Hub has removed the doubts

formerly entertainfd as to whether examination of a debtw, and
atrnrhment of debts due to him, could Ite had where the judgnienr cr

order was for costs only: see McLachUn v. Blackburn. 7 P. R. US7

:

.!/».,<,» V. Krn<}rick. !> P. R. 3»V{ : Trontma,, v. Finhu. TV, P. R. !."»;!:

/^ tniiif. 12 P. R. 207: KUiot v. <M;»'/. !t P. It. :ir.. and notes to

ituir xni.

A judement for recfA-ery of land, and awarding costs. \s within ttic

Rvlr: lAoi/d v. Wallarv. V. R. .'i-ITi. So also now an order for rosr-.

in interpleader proceedings: Rules S.ir» and t» (ft ; see formerly ^fc

h'innoti V. Croirr, 17 P. R. 291: llnrilvu v. ^htmuvU. 1 B. & S. 1.

Where the debtor was a member of Parliament residinR in anoth-r

Province, allhoiiirh teini)orarily resident in Ontarin in discbarne of hi-

partiamentnry duties, an order to compel him to attend for examina-
tion was refused: RifKUi v. McfSrrrrp. 5 P. R. 'M.

A judgment creditor is entifleil to exiiniine the judgment debtor
• 1!!! .irh.srniidina rhe latter h;!s made an n-^'^ienni-nt for the benefit "f

his creditors: McKo'lunt \. tim.lnii. IS p. It. t."!!: Ihiiik of Jlnmiltu,,

V. ^oult. (0 r. I,. J. 4^2.
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N.tt only III" JiKignipni .IclKor. bui. by onU-i. uii.t.-r /.'"/' '.n*:'.. lil>» Rult I

ii|)lo.Vft'«, lu.iy In- t'xnriiliUMl. Tlic /^i

iiliT ttiiiti thoMp ill I'.ittrlnMil

;

W/ \. H'hi

III. iHiHi, li ty \\. :t;iN.

i^ tj. 11 n.

I tbv exnminutiun <>f ottitcrs of i
.irpnlHtii.ll 'l.l.tn

A (lt>titnr under nrrPBt nn tliml prwH^ niny be exiitiiinrtl
:
Bn

„, i.ir. *J V. C. I.. .T. '2V-'.: or i\ imriii-Uf.' win. li;i- h.-u uv,\,

A mnrrti'il woman niny \h> oxiitiiini'd ii'panite ostate

:

Htuiuhinl Hank v. Mt-t^unuj, 7 I*. I!. llT-tl : 1 vN-^/'^r./ v. ^. W. ffj/. <'o..

IMf.', J Q. B. t;2*l; nn.I .

"

/*rrtrf//. IM I'. W, l"t; /wW/. .

.;//. IL* P. It r.M

1 K. It.

: L. T. a«.

ior«' a -iirti [xlir bii- be I'll. I'll [(1 piiy

jiidiriiHnt ilfhtnr, and mny Iw i'xiiiiiin*'il nndpr thl* Itut< :

*'•

T. ini ; ; w. It. r.K5.

ThuiiBli an pxrmilnalion may U' hail witlimit nn nnl.T in tin- tir-*t

yot, whor*' a party wi^bfs to oxiimint' ii judiriiii b'btnr i(

itfonil tiiii'

on noii<(

ho must niaki'

Hip iiL'n

a

.b-bt..

iib>*t:intiv(' motion for tlint purport

I.I ^b.' uToimd-* fiir thp rdor

:

,i\
f.o.ul:n d Canadian Loan, etc., v. Mrrritt. 2 C. L. T. 2(50 ;

Rr

Hinil:, n<)Noti'» fii"', r. r. it. Il*7: ittlirrii.d by nivWonal Cmirt. I'i

r. i;. .v..

Tlif «'\aininntiou is int<ti'lfd lo be u (ro-^"'-rsamiiuition "E thr s,-,,...

MrirtOHt .-harn.ipr: JUntli, v. Itmtnn. J C. I,. T. HU: /;* <.«/(</( *^^»""'

It-nil:. W'ntaun'^ Cimc. miimi : and ;iiiv ipi*'Ntt'in " fntrly juTtintnt to

till' siilijct-t miitttT of till- iiKiuiry. which nw-anw put with a viow to

jiM'irtam ao fur us possible by ilix,-.ivery from a rpliictant d**ft'nd;int.

nliaf d'bts art- owinir to him. oiiuht to be an^woied hy th<' di'fend-irit."

Ill' iiMiMt alio " give all necessary particulars to ennbU> tlit> rdiiintilT-i

to ri'i ovpf under u Karnishtf i-idtT "
: Ifiinihlir of fosta Itirn v,

Slru,..^l..,lJ. m *'h. I>. S. 12; s.'i- iiho Mrh.,„ v, llnirr. i;i r. n. TM.

Tho fxamiriuti»ni may .'Xt<iid tn pr..p.'rly nsvi-ncd by the (].'iitnr tn

a third party by way of woiirity: \\<}fk>ii/t v. /^'^t. 'IS I,. T. 4:^;t. It

should not b*' "o conducted as to

vlioiiid \»' I'lill. fair and tioanhiiiL; :

\Vh<'i-i' ihc pi'rsnn cxaiaini'd canimt <peak ns to the farts about

which examination may be had, without rpfcrrinR to bfrt)l(B, ptc, the

K\iniiiiier'.s duty is to rffiuin- ihi'ir liinduition and thi'y must be

pr(Mbir4'd: RuxtrV v. Mnvilniutld. 12 I'. It. A'^.

Inquiry ns to m.-ans of tht- debtor is no

.niiriactinjr the debt, hut it may be shew
the debtor had property as to which
aceount, and it is not a sutfi'ient

lo entrap tlie debtor, but il

<ihnm V. IHvlix. V.\ \\ It, 21'»

.d '

»11 been disp* icd nf iM'f.ire the debt

. P. 7:1.

soTue iinteiiiii- time
i-nnireil to ::ive an
merely that it ban
: (til III li; tinnk v.

See further as to nature of the .-A-nJiinaTl

under this Ruh, notes u, Ruh !t07.

As to the mode of compelHnp nltendance. >.et

I.A.-72

which may hf had
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Ill Hl|[h
('ourt caseit

fxaoiinKtioii

not to be

otHt'en
orderiiii:

Bitme,

A|<|ilirBtioii

for examina-
tion of

officers of

corporation^

RuiH »01. In High Court cases the examination of a judgmcnr
"*^*'°'"

del>tor on uhich fee^ may be payable otherwise than in law

s-tamjjs ^hall not be taken before the Judge of the (-"nunty

Court, or Local Judge of the High Court, or Local Ma-ior

being aho a Judge of the County Court, by whom the onln'

or appointment for the examination has been issued. Cuu.

Rule lli)-^, part.

903. Where the judgment is against a corporation th.*

judgTiicnt creditor may in like manner examine any of th?

officers of such corporation, upon oath, before a Judge or

rtlier omccT authorized to take an examination under Rule

;hiU, [touchinn; the names and residences of the stockholdei^

m the corporation, the amount and particulars of stock be!

!

or owned by each stockholder and the amount paid thereon,

and] as to what debts are owing to the said corporation, an 1

as to the estate and effects of the corporation; and as to ili»?

disposal made hy it of any property since contracting th'.'

debt or liability, in respect of which tlie said judgment wa-

obtained, or in the ease of a judgment for costs only, siue-3

the commencement of the cause or matter. Con. Rule 9'^;.

Tiiken from R. S. O. 1877 c. 49, s. 19.

*riT> corrpspornliiis provision in Kngland (Uule.s of ISSi. U. Ulni.

does not contain the words in brackets, but in other respects in in

toubstance the same. Before this Rule there was no power to orihr

the examination of itn officer of the corporation in such case; Dicls'

V. Seath, etc., Ry. Co., L. R. 4 Ex. 87.

A person who was. but has cfiised to !>•'. an officer, may be exjim

lunl umloi- this liiiU-. SwUi- ihtuntU' v. -fohann Mnrta Farii'n,

in04. 1 K. B. 704; W) L. T. 472.

Where an officer of n company is examined under this Rulf tin

judgment creditor is entitled to a ,full disclosure of the company''^

affairs, and as a coiispquencp to have access to its books pertim^ir

to that imuiry: Charlcbois v. t!r<at Xorth-Wctt Rij. Co., l."> P. U.

10. The pprson examined must procure tlii> necessary information

to enable him to answer all questions the creditor i.s entitled to h;i-,-'

answered: Ih. The creditor ha^^ no right to examine as to the de;il-

inss with paid-up stock: Ih.

003. Whore judguiont lia> Itoen obtained as aforesaid, th'3

Court or a Judge, on tlie application <d' the judgment credi-

tor, mav order anv elork or employee or former clerk or em-

ployee of the judgment debtor, or any ])erson, or the otfice-

or olTicoT- of anv corporation, tn whom the debtor has inaib

a tran-f^T of lii- property or effects, exigible under execution.

]ierHrin'*

an to a
<iel.torH
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siuce the date wlien the lial'ility or M)X which wii> tlie suhject RulsWS.

ol" ihy action, in whicli judgment \va^ obtained wa^- incurred

(ur where tlie judgment U for costs only since tlie eoniinenic-

iiient of the cause or matter), to attend at the county town ni

the county in which such person resides, before a Jiulge or

ctlicer authorized to take an examination under Kiile ^"">.

and to submit to be examined upon oath as to the c-tatc and

ellVct> of ihe debtor, and as to the property and mean- he iuid

vhin the debt or liability aforesaid wa-- incurred (or in the

in^i' of a judgment for co'ts only, at the date of the com-

uit-ntement of the causi- or matter), and as to tht* pioporty

01- means he still has of discharging the judgment, and a< to

ilie di>posal he has made of any property since eoatriuiing

tlif debt or incurring the liability, and as to any (") debt-

aie owing to him. The examination shall he for the purpose

of discovery only, and no order shall be made on the evideiic-?

iriven on such examination. Con. Rule 938.

TiikcQ from 40 Vict.

.Vt («i

nnil a|>p('

lUrT sfcni

the words "and uiint " wi'i'r

ir to have Ihm'ii iii;iilv*>n<>iifl,v

Tn nltpr rlip fff9Ct of rill' Rnlv.

fnniior Con. Riilp '.i'2^.

(!. Tlic omissiou woiiM

do not iiicliirlc

: ('tniti'litni Min-

" Exigible under execution."—Tlx'si^ word
P(]iiirril>lo pxi'i-nlid!) -ir tli.' ii]»iioiiiiiii('nt of a rccciii

i„>j a- iiiviHtmtNl Co. V. M'hcclcr, 3 O. L. It. '210.

All ordpr unilt'r this Ifnh should nor 1k' inadc wilhmii notite to tin-

mnsfprfc; nor without jtroof that t}:>- irnnsfpr wiis niml*> afti'r the
'l:ilH when the lialiitity of the judsment debtor wiis incurrfd : Blukckif
V. itlu>,>tt'. 12 P. R. 50.J.

A 'hiittcl mortcaire is a transfer of proptn-tv and > :Y-'cts within
i!ii~ h'liU : Ih.

Thf wifp of n debtor to whom ho lias transfi'irid |inip.niy. ninv Ite

fX;iiiiinHl noiwithstandiiijr tlint hi> allfires that tlii* pi-'tp.'rry ^^il^ her
I'wn. and that h4> was actins as li.-r ascnt only: fiwul'ir v. Whiti, l."

!'. It. 4:»i; so al>o wIi.tc thr trmi-fi'r has Ih^imi niad(> tn a mortsatrfe
t.f tlie wife and she i-txeivfs a ht^npfii: by the roduttion of the incnm-
hniiice: froft v. Croft. IT P. K. 4.'2.

The examination of n third inortpai-'ee of real estate of the jndg-
imiit tlehtoi- was refused, iilid the iiiurtRapee was hi-ld not to he
;i tr;ii!<fpree of proprrty exiirllile in execution under this Rule

:

r,n,.,.n<iH M!,>i,ui Cu. V. Whr.Ur. V, O. L. R. 210: .wd riijr R. S. O.

This provision Iwini: reuiediiil. is to he roustriierl sr. av (o advann'
Ihe reiiii'ily eiven hy it. >o fnr !i> tlie fair meaniiitf of the word- wit)
|."nnit: (Joiranft v. linniri. V2 P. R. .T10 : Colaiinu v. Hootl. 4 O. W.

It has ther been h'dd that liie «-oi-<l rraiisfer " in this Rule
fil'i.- tu till' propi'rry or
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R.du iffi'Ms, but sliDul.l ill} r. Bimua u« cMiiiill.v apiJlicablo to the truiislsr . i

»1, «». tbe iMMesiioa, and therefore a solicitor to whom under a pow.-r mi

attorney to receive it, the consideration money on a sale of iiniii.-riy

had been paid, was held to be examinable: lb.

It haa been said by Boyd, C, that " transfer " in thU «•!« does „.ii

cover an •' assignment " for the general beneht of creditors, as mi, ;i

an assignment virtually ends all litigation with respect to prop, ny

and effects of a debtor, and this Hule is only to aid a judt'iii. in

creditor in proceeding against the debtor's property, which he can i -,

longer do after a valid assignment for all creditors: Brttah torn. (.. ,,

/, Co. V. aridiiK, la P. K. 310; in Canadian Bank of Commtn, v.

Wall, 11 C. L. T. 201. the contrary was decided by Street. .1.

Ex.mm.- 004. Where the Court or a Judge is satisfied that tlieie

"""°'
'•

is roasouablc ground for supposing tlmt any person or ."i-

poration is in possession of any property of the juclgm, :.;

'debtor cxigilile under execution, the Court or Judge mv

order such person or any officer of said corporation to atl.i..|

and sul.mit to examination virii r.«v upon oath before- mi

examiner named in the order, touching _the property an.l

means of tlic judgment debtor. 56 V. c. 5, s. 9.

Sec notes to preceding liulc,

»05. A person liable to be examined under any of th.j

preceding Rides mav he compelled to attend ami testify, au-

U. produce books and documents, in the same manner an 1

subject to the same rules of examination, and the same .""-

sequences of neglectiii2 to attend or refusing to disclose t i

.^latters iu respect of which he may be examined, as in ili'-'

case of a witness. Con. Rules 9-iS (2), 929.

Taken from 4!) V. c. 10, s. 12.

The procedure by tins K«lo directed to be followed is that provil 1

in case of cMminati..,, of witnesses generally: iJiilcs 439, 443,

Rule 41)2.

This Huh mcrelv regulates tlie mode of proiuring the atteu.la,,, ,

of
"

mirtv for examination; it does not eiialile the sabp.ena -mA

;; ,„','i,'„"ne„t imder Hale 44:i, to l..- issued without a
r'^'Z"'^' .

the examination being first obtained, where one .» u,cess.irv.

Hair, 902. !iO:!. 004: see Hiile 000.

It a party liable to exaiuiua.i.m refuses ,„ be
™.°;''t'|,e'oath'ai»l

or,ler..,l to attend again at his own expense "''! .'""''''''" °°"',,,''-,

submit to be examined; and if he n>ak~,;l''!»''''- .",.;''',''''';;"
''

mav !» made to attach liim tor contempt ; / Jr.f/ v. (

"""-J;'
''-

%. and such order may be made where the party has f^™ ^"°"

and has objected to answer questions on llie adv ',,Z"L li.,„

though the Examiner has sustained the ol,.l«no„ and there l,a~

no appeal from his ruling; HamiWn, v. l.-ni. l-i I- I'- - -



DISCOVEllV IX All) OF EXECUTION. 1141

a06. A person liable to be examined under Rules 900 to "^JJ ^
901 may be served with an appointment signed by the J"dge

„v,c.o,

!r officer, and where the examination is to take place under ,,.«.

^oX also with a eopy of the order; sueh service ^laU be

IZ at least 48 hours before the time appointed for the

^mination The person to be examined shall be paid the^,^^^,

r" H; a witness, and the examination shall be ecu- ,.».,.,.;.„

U W in the san.e manner us an oral examination ot an

opposite party. Con. Rules 930. 931.

Taken from J. A. Rule ar,9. and U. S. O. ISTT. o. r.0. .. S>-A

l„™ffident «v,.. is waited by^.t^n^™ and ...^utrng^.n- he

cramined: Dapfool v. Il,irc,„, > C. L. 1. -1.

'' "
' -

, wh.at is veiiuired

An appointment signed by the Judge or

,^^y, nor a siibpuiKi. nor copy: -W' , V. Kv
J be served, not a

(/net 9 I'- It- ^^-

,-;;;^nr"^^r"^^^v«'f^™oil"--^^
Ignel by tl,e Judge or offleer in duplicate.

An order to e.a,nine a defendant ^'.^^^ZV'X' t^^ ^^
appointment under it. are together eau.alent » "^

"^f^fj^^^ , «,
,|el,tor should attend on tl.e 'I",,"™!-,'";',,"*

where he attends

j;rtZft"-bn.fmined tuf;^'^^-of -tie '^de. is .pent, and to

o'btain a fr^h appointment » fresh order .s neoessar, .
II..

:„ England the. t^S^'S^X K^i^r^tier^^rllS 1^

[^TeSin^dt^^n^it^S't^^^^^y.^ - ^^S :ZZ
fased for disobedience to an ordej to e°^| ''Pj'>^^°,„^.t „„^,,, and

•'rn foi'Tot' ,:'>;;„rny'^eTb't f at h. o»n residence: .ro-cCo.

i:„doia„ent C... v. IVWIam, * L. T. 4bi.

907. Where the judgiuont debtor does not '^H™^;
^J

B„t alle.^0 a sufficient excuse for not attending, or if attend

inl fuses to disclose his property or hi. transactions, or do »

:rike satisfactory answers
-^i '"'

/'derr'li" 1^
aupeirs from sueh examination that such debtor ha^ conS or inadc awav with his property in order

tfeat or defraud his creditors or any of .lie"i. the CW
or .Tud-e mav order the debtor to be committed to the com

In il S ihe county in which he resides, for any teru. no

exceeding twelve months: or that a writ of rajmis „d snf,s

Committal
of rtt-liior

iiiMati"-
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- facifiiJidii may lif issued iigninst the ilelitor, or in ease th:

cJelitor is at large tipon bail, may iiialie an orJer for liis 10..1-

niittal to close custoily; and the Sheriff, on due notice of tho

culer, sliall forthwith take llie debtor and commit him to

close custody until he obtains an order of the Court or i

Judge allowing him to go out of close custody, on giving the

necessar ond in that behalf, or until he is otherwise d;>-

chargf I .u due course of law. Con. Hule 932.

Tnkcii from R. S. O. 1S77. c. J!), 5. IS. and /(,., c. ."lO. .<. ;io.->: n„l .]

A. Rule 36» (o).

Tlie fiict tliat tlie dt-Ltor tins made an as-signment for tlie Ix'notit i.r

his crrditors is no .'Xiiis,. for his not attcudins for piainimui.m
i;./;.i,/ii™ v. 0„n/.ju. IS I'. R. 4.V.]; U,i«l.- <,! Iliiiiiiltuii v. Srull 4o
C. L. J. 432.

In McKinnon v. Croirc, 17 P. R. 2!*!, it was objected that an ord.i
for eiauiination under Uiilc 003 could not proiwrly be made under a
judgment for costs iu an interpleader issue, but the point not bavint;
been raise*l until a motien to commit for concealment of properl.v. :i

was held to be too late, and was not adjudicated on : see now Riih .

S;;.5. 000.

-Vn order committing a debtor to close cost ,dy under thi^; Ruh is
'• process •* iu an action within the exception n sec. 1 of R. S. O. '.

83 (respecting Uaheat CoriMst, so that a habcai corpus should not
he cnintcil in such case, anil it sranted ma.v be quashed as ini
providently i-ssiied: Rr .liKkruon V. Vaiistoiic, H\ P. R. 243.

The broad test to be applied in gauging the charncter of the
answers, in .irder to detiriiiine whether they are satisfactory, is.

having r*-garrl to the circuiustjin-vs of each particular case, are the
answers sutliiient to satisfy the mind of a reasonable person that a
full and true disclosure lias been made: Orahtnn v, Dfi-lin. 13 P I;
245; .l/i7/ffr V. Mimlonahl, 14 P. R. 400.

.Answers are not - unsatisfactory " liecause they do not account f"r
the application of the rlel>tor's assets in a proper manner: llf>hU v,

.'coft. 2.': l". C. (I B. H19; but see irooks v. Silrmid. 10 p. R. I,";i.
The .iebtor must have contumaciously refused to answer, or eo eipii'.-.-
cat"d as to render his answer no ans'ier at all : Lcmoii v. Lmwn. il P.
R. 1S4 : see also .1/. rrill v. .Uc^'.ot. „, l c. L. T. 1.33 : Hcnilic v, i!.:, -

iott, 2 C. L. T. 104. and the authorities fully revi.'wed in Schntidrr v.
^sncic. 11 P. R. 13S. Where the defendant, a widow, was shewn to
have received .$500 insurance money I'ayable on the iloath of her hus-
band, part of which she had lent to her brother. p;irt she had expendeil
on clothing for herself and children. a:id the remainder, .«100. she still
had, but refused to apply on the judgment, as she had no ntii.r
means .vith which to support herself and three children, an order
to romniit for nnsalisfaetorv answers was i-efused Mfliuti v "''.'j.

ton. 12 P. R. 4ii4,

\n agreement by a debtor to work for his
her a d^bt due by him to her was held to !>- ,„
reasonable arrangement: U<ih}i v. Ron*. 14 P.

It is the debtor's duty to furnish such ..xplanation about his affairs
as will place his dealings in an intelliL'iUe shape, and not leave Ihs

: wife in order to
'ither an illegal nor i

. R. 440.
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creililors to find out as ht'st they may, what it is iln' liii-iiiis-i of tlio B»l« 907,

debtor to make cU-ar- It i« not eiioupli for the di'lit.ir to say. tondi-

ing any transaction, that lie doeB not know, or does not remember, if

be bus the means at hand to Qualify himself to explain : t'ouli r v,

VanW'uima: 12 I', It. TillT. He must pro<lui.e book^. I'tc, which will

piiablp hill] to answer- and mddiiit to examination npnn them: see

Rufisell V. Macilonald, 12 P. II. -i^tH; and any .iiie>tioii fjiirly i)trtint'nt

and pioperly asked with a view to ascertain fnll iiiirticubirs of what

debts there are, a^-" which of them may bi' attiicbi'il. niiist U' ans-

wered: Rep. of ('mi Rica v. Utrouaberg. lii t'b. I>. S: 4H L. T. ;J00.

Where particulars, wherein dissatisfaction is felt, have been pointed

out, an opportunity should be given to the dcbtnr ni reconciling what
may be conceived to be contradictions, or explaining what may ajipcar

to lie admissions: Graham v. Ittvliii. Hi V. II. 24."(.

Where answers were considered unsatisfactory the .ludse allowed

defendant a week to pay costs of examination and of the motion and
attend apnin and Rive further infornmtion. l>efore mnkins an order on
the niotioTi to meet the justice of the case: Itymviit v. Jcrrrii^ 9 C.

L. T. 141.

Where a debtor swears that he has lost money !)y gambling, the

Court refused to order him to disclose the iiartieulnr transactions in

which the -noney was lost, or to commit him for unsatisfactory

answers, or for makinR away with hi.s property: H'lnrif v. AiLiiir,

17 P. IJ. 71.

Although the Examiner rules that I lie debtor nin-d not answer
questions, he is not necessarily protected, and it is not necessary fur

the creditor to appeal from the Examiner's ruling: but on a motion to

commit the debtor for not iiuswering, the order may be made fiiT him
to attend again at his own expense, if it should appear that the
Kxaminer was wrong: Bank of Hamilton v. Esseru. l-' P. It. 202.

The latter jtart of the Rule is contined to tlie case of a ci. .in., or

re-commitment npon a ca, m.. and not to the case of a [lenal order

of commitment for not disclosing property or transactions. In such
case, therefore, quaere whether, by submitting to another examination
and disclosing 'lis property, the debtor could be relieved finni the im-

prisonment imposed: Bahij v. Ro>t>t. 14 P. It. 44<l.

An order for committal for a fixed period, is said to iie liie ai'pro- Motion for

priate punishment authorized by this Rule; Joiieti v. Mmduunhl. 1;" P. oomiiiiuiil.

R. 345 : an order for a writ of aitaehraent requiring the Sheriff to hold

the debtor in custody for an indefinite [xriod was held to be iniproi>cr;

Re Vhatlmm Hay.cstcr Co. v. CaniphrU, 12 P. H. <;iH!.

A notice of motion, seeking relief on the ground of inis;itisfactory

niiswi-'i"'. should particularize the answers coiniilaiiicd of: !'u-<t>r v.

yauWoriinr. 12 P. R. r'>07.

The applii-nt'on is fo a .Tudge in ('luiiiitM'rs : sih>

man, 7 P. R. 102. It may be made at the tinn

and without further notice, if the otftcer befon
ation takes place has jurisdiction to entertain it, c.p.. in l

case-;, where the examination is before tlie .Tudtr*' : Poiif'

2 E. & A. .trO: ftainl v. Storu. 2^ f. C. Q. B. fl24.

An order to commit must be nbsoluti'. not niir>n a ii

unless the 'h'btor forthwith g'ves a not" : ritirhi it- r v. i,

C. Q. B. r.27.

R. r. li.l^.k \. l.:fK.

of the examination
whom the cxiimin-

!,ty Court
V. ftiillon.
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RuleaOT. A married wnuiuii is liable to be committed: ilelropoUlan L .( .v

Co. V. J/oi-n. S P. «. ;»,-.: DUhn V. Cunmngham. L. It. 8 Ei ".
II alton V. Ontario Supply Co., 14 P. R. U6; Kutler v. lettmar I'lir,
1 K. II. 311 : U2 L. T. 3U.

Tlie coiiimittal is for a contempt, and the fact that the judgment i,
one for co»t3 does not make the committal an Imprisonment for non-
payment of costs

: 1-eanon v. i'mnj/. 12 P. K. 4«li ; and see Re r<.i..-
doll V. UraJi, 18 P; It. 104. The committal is penal In its nature
iiMu u M'cond i)vuuslinient cannot lie awarded for the »aiiie off.'uc
tlicrctore where the debtor ordered lo be committed was released bi
mistake it was lield that a second order for attachment could n.ii
issue; but tciiible. an order for re-arre.st under ibe lirst order miirh'
be made; Vliiniira Trutlir \: HibliirJ. 1902, 2 (.'h. 784.

Subslituteil .service' of notice of motion to commit tor un>ati-itaciori
answers was allowed in 'Jimii v. Loncj,. 13 C. L. T. B4, and an ord.r
was made for committal tit defendant, thouch he was out of tlr
jurisdiction: /(,.. followins ISh.ouifi.M t. Bn,ik<. i; P. I!. I'lU.

On a motion to commit under this Rule tor iinsetisfactorv answer-
where tile de]»i.sitimi.s shew on tli..ir face that the partv 'was beiii
examined as a judgment debtor, it is n,jt ue,-essarv to prove servi,

,

01 the appointment and ]ia.vnient of conduct money: Jonei \ ]l<i.-imuU 14 P. IS. IIJO. S„u>. where tlle motion is to commit tor imr
attendance. The certificate of the Examiner of the proceeding
before him i, ,oo,l evidence alth.innli it may hale Wen civen c,
parte : /6.

The order must coniiiiit the d.d.tor („ the vimmm, gml of thi- cr,u»iy
in if*ic» he rcMes; it is not jiroper, nor warranted l.v the Hiilr r„
direct that he be committed to the iraol of any otller'coinitv wher.-
he may be found : Bahy v. Rout, 14 P. R. 440.

«"liere a debtor contumaciously refused to answer questions hewas committed for three months, and an application for his discbiirse
before the eipiry of the three months wa.s refused, tlmueh the
creditor consented: -lonet v. Uacdrmal.l. ir, p. n. 34.-,. \v]|,,rp „f,pr
a reasonable opportunity the debtor refused to disclose the where.
abouts of his property, he was committed for three months : ilcKiimon
V. I roirr. 1, P. R, 291.

4ppe.l. An appeal lies to a Divisional Court from the order of a Jud"e inChambers refusing an order to commit for nnsntisfnctory nnsw'crs •

Ihllnr V. ilaed„miU. 14 V. It. 41.W : but the appellaie Iniirt will iioi
reverse the order unless the Judge has erred in principle, or is almost
o^-erwhelnungly wrong : 1},.

Where, therefore, the fourt of first instance in its discretion re-
fuse<l to order the debtor to answer questions, the (nurt of Viciril
refused to do so. although of opinion that the Onurt l.:<Iow would 'no.
have been wrong if it had ordered them to be an-wered n'alkiiia v
RosM. tJ,S L. T. 423.

An order made in a Connty Court action I v the .TinWe of fl,.
County Court, tinder this Rule, committing a .lebtor. Is apnenlabl.- to
a Divish.iial Court of the High Court: see R. S. O. c. .-.-,. -. r,-^ „„i,r„
ii. I'Mu ,|,.:^ /;„,,,; ,. /,.,„,. , ,

,. ,. .|,,| ,y,,„^„ ,1^,, ,,„|^;^._; ;,"„r,|„^p,j
to be committed he may also be ordered to pav costs of the moTion
1fcA, ;.,,,.,; v. Cv-i,, 17 !• R 2ni
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»08. Where an ofiRcer of a corporation does not attend,

,nd does not show a sufficient excuse for not attending, or if
j.^„_„„„^,,

otieuding, refuses to disclose any of the matters in respect „, „m,.n ,«

of wliich he may be examined, the Court or Judge may order i,H,k,^

him 10 be committed to the common gaol ot the Couiilv m '"""""

which he resides, for any term not exceeding six luontli-^.

Con. Rule 933.

Taken from K. S. O. 187T, c. 40, a. 19.

Rule 007, it will be noted, i.s conliiied to the (uwe <>£ a del>tor him-

self not attending, or making unsatisfactory answers, etc, and this

Bale is confined to the rase ot officers of corporations making default,

bat there appears to be no express provision for the committal ol em-

plo.v.'t.s of tlie debtor ordered to attend for examination under Ifiilc

lXi;i who .iiake default: such cases are left to be governed by the

ordinary procedure of the Court for the enforcement of its orders

against' recalcitrant witnesses. See little 90.5.

90W. 'WTiere under Kules 90D, 90: or 908 a person ha? ^;":;Z,

bo»n committed to gaol, the Court or Judge may, upon such j;.i;;;'„»^

notice as mav be directed, limit the tenn of imprisonment or ;™™;;;;;;

grant such other relief as may seem just, but the order shall

not relieve such person from any civil liability to any other

person. New.

Sec Rule 861.

»10. Where a difticulty arises in or about the execution
f-j"'™"-

or enforcement of a judgment, the judgment creditor in-.,>h.r,.,.,

tcrested may apply to the Court or a Judge, and the Court or

Judge may make'such order thereon for the attendance and

examination of any party or person as may seem just. Con.

EiUe 918, amended.

Taken from Eng. (1883) K. Oil.

8. ATT.\CnMENT OF DEBTS.

»11.—(1) The Court nr a Judge, upon the cr ?"»'«JXm
application of the iudgiiieiit creditor, cither before or after ..M^r m^

the oral examination mentioned in Kules 900 to 004 and 910,„,,iria,

and upon affidavit l)y him, or his solicitor [or some other

pci-on aware of the fuct>. i,n)] staling that judgmeni I. as been

recovered, that it is still unsatisfied, and to what amount, and

that some third person is mdebted lo the judgment dci'tor.

and is within Ontario, may order that all debts owing or



1146 C0N8t..,lUATED Kl'LK!!*

Ontrr thkt
icarni^he*

out of

Ontario.

I

accruing from llie third person (hereinafter called the garni-

shee) to the jiidjniient debtor, shall be attached to answi'r

the judgment delit; and, by the same dr any subsequent onlo

it may be ordered that the garnishee appear before the Cuui'

or a Judge or before such officer as the Court or Judge sluiM

appoint, to show cause why he sliould not pay the judgiiicu'

creditor tlie debt due from the garnishee to the judgniuiir

debtor, or so much thereof as may be sufficient to satisfy ili';

judgment debt. ton. Rule 033; Rules 23 June. 1894, 1301

(-') Upon a like application ivherc the garnishee is nni

witliin Ontario, and upon its being made to appear on ath-

davit tliat the garnishee k so inde))ted to tlie judgment debtor,

and that tlie debt to be garnishced is one for which the gni-

nishci' might !ic -ue<l witliin Ontario by the judgment debtor,

an order may be made that such debt shall be attached to

answer the judgment debt; and, by the same or any subst-

iiueut order, leave may lie jiven to serve upon the garnishee,

or in such manner as may seem proper, a notice (which niav

be emljodied in the order), calling upon the garnishee to ap-

jiear before the Court or a Judge or before such officer as tlw

( ourt or Judge may appoint, to show cause why he should

not pay the judgment creditor the debt due from the garnislic;

to the judgment debtor, or so much thereof as may be sulli-

cient to satisfy the ju gnient debt.

(3) The order allowing the notice so to be given shail

limit a time when the motion is to be heard, having regari

to the place or lountry where or within which the notice i-

io be served. Xew.

(4) Where the garnishee is not within Ontario and Is

neither a Britisii subject nor in British dominions, notice "f

the order, according to Form Xo. 1?6. and not the order it-

self, shall bo served. Xcw.

l_'Iaiisps (2), (.11 and (4i. are npiv in thp prpsent Consolidfltlnn (
tlio Rules.

Clause (41 cfiiirains a similar provision to that made by Rule V^>.
in the case of writs of summons issued acainat a foreigner out of The
jurisdiction

:
see notes to Rule ]«.". Tbis Rule otherwise corresponds

with the Eng. (tSSBi It. n22. and also with R. S. O. 1ST7. c. BO. ss.

;i07. and 30*i. except tliat thase sections did not contain the passage in

brackets at Ini owing to the absence t.f which the afBdavit w.t-
required to be by tlie creditor or his solicitor ; fSitil'ler v. Kerr "PI:
.12.'! : B'ji/rf v. Ilniiiie', !> P. R. l.'i.

f
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The provlfliniiti nf till" Hiitr iirp held not tc. npiily to tin- nivii«ion »»!• •"
Courts: SiHip-ton v. rhnnr, 14 P. U. 'JS)).

See The Cnditnra' Relief Act (R. H. (>. c 7S. s. ^7 ' . ii8 to tlu^

rights ot (jtlur crefHtorn to ihare in moneys uttnrbetl
:
nnd nlso ns to

th.> ri^ht of a nhcriff to attach debts dup to an exefiitioii debtor; ntid

,is til IiIh right to recover money rhie on a niortpnse to nn fxwutioti

debtor, see R. S. O. c. 77, m. 2^-28.

For Fni-m No. Vli\. wee 11. & h. Foim« No. IIMO.

Seop* of tli» Rule.—An to the mpnning nf " jni!(rnipnf," " jmlir-

Mcrir creditor." iiiid " jiidsmcnt dfbtor," vw l{u(r», «:'..Vs:ili.

I'TKlcr those RuUn an order f'lr pnyiiu'iit nf money into Conn inny.

it WDuld seprn, be enfmred by nltnclDDctit of deltts under /?«/» 911.

This can not be done in Fnt:Iiind: st-e /?* (inrr. Xnpper v. Fatnthnin;

IftfK-.. 2 rh. 217: T2 L. T. HilT*. .

The judjtment creditor mentioned in lOiJr iHt is n judRment trrditor

who may examine bU debtor under Ituir IMtO. nnd. nnder that Rule
where tlie judirnipnt or order of the iTPrlitor i« only for fowt«. thp

rreditor is a judgment rreditor witliin tlint Ittilr. nnd fhercfore alflo

withir thix Rulv: IJni/d v. Wtilhre. !» V, U. :i:i.'» ; KUiot v. (''ii>iH, ft P.

n. S-l: Rpp alKO Whittalrr V. Whittriker, 7 P. Tt. 15; and Minrhr/itcr,

,tr.. V. I'uikinsnii. 22 (J. M. 1>. 173.

[x-rson cntit!"d In enforre

Rule 83.5 ( 'i i : i;ofi>!man

Rruvr, 14 P. It. T.Ki.

An JissiRnee of tbf Jiidnnicnt Ix'inK a
'

the juciginent," is " a judgment creditor "

r. Rohiiison, 18 Q. B. I>. ;tM2: McLmn v,

The creditor must l>e one who is entitlrd to enforce iniin"diate

piiyment. Therefore the liolder of n bond of u corporation con-

inliiing a condition that nil Iiondliold'Ts sliniild be paid iiaii paaau.

wiis held not to be such a (reditor. since an attachment would
huve given him priority over other bondholders: Kiinif'tf v. Wcflmiit'

sler Iniproveitinit Vutnminxioncrn. 11 F.x. ;i49.

Only 8«cb proi>erty ran be nttncbed ns the debtor could deal with

properly, and without violation of the rights of other persons, nt the

rime the attncliilig order i" served: see Itadclr// v. i'i>nitoU<iuti:d R'tnl;

34 Ch. D. 530: 38 Ch. P. 23H: Rr annvnl Horticultural Co.. 32 fh.

I), 512; Vysc v. Brown, 1.^ Q. R. D. 109: McCranc!/ V. McLcml. 10 P.

IX. 541 : pnrlvr v. Hour. 12 P. R. 3.^1 : Beaty v. Tlnrkett. 14 P. R.

395.

Proceedings to attach a judgment dpbt may he tJiken after the pro-

nminci'ng. but before the actual entry, of the judgment debtor's

judirnient: ffoUbji v. Hodgnon. 24 Q. B. D. 103: Daviann T. Taylor,

14 P. R. 78.

A jiidginent against a married woman, to be executed again.'it her

spparnte estate, is a judgment enabling the judgment creditor to

attach debts due to the married woman: Holthy v. llodrison. supra.

Wliere a claim can he attaclied it bas be^n held that a reci'iver

slionld not be unpointed, even though the cliiim lie one which could

fornierlv Iw resiched only by wny of e<]nital'le exei-ntion : Fhrninf/ v.

st>iihn,itmi. 28 ('. U J. :i70 (Dnrtnell, J.C.r. I

.

Clause (1) of the Rtilr npplies where the garnishee is within
'*!!t;!r!0. A foieiiin coriKJration mst shewn to ("'.'.-'.v '.m -^'le .)( the

principal parts of its business in Ontario is not within Ontsirio for

the purposes of this Riilr: Pnrlrr V. Odrfir, ]**, P. R. (19; rntutda
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Co. V. I'urmiiln. i;t V. It. MOS; //mi.,// \. /•,>,. 17 V. H. li-IT ; -'^/

tiiii. Ihi'iu'oi V. ffjiiii.tu.r n'i:M<>,„i,u tU tUnit. '."J ^^ B. I». .'Ill; an

irc(irit».(f/. V. Smith, 1.'. 1'. 11. :i7"^. TIi.' imTt* fiici that tbn f.iri;;!,

corpo'atioti liii- n rpwlrlpiit iiitt'iit, uv rhief nKciicy in Oiitnrlo, \r> in.;

sulticiciit to bi-iii« lilt? f.niinrnlion witliin tli-- fir»t part nf this /^ii/^
,

hut 11 Caiiaillim liankitii; fonmrution nuthoi'iz*^! by Fftrliann'in fi '!

ami doing, bufilneurt [ti Ontaii". nittioiiiili Itx hi'ail offloo i» In auotln >

I'roviiicp. is re»i(U'Ht Mitliiu Onrnrio wiihiii the iin-iiuiiig iff tliis Itiii

WruUfirih V. Smith, 1." 1'. It. :i?-*.

Wh'Te til" K'"""'"'"'*' U noi within Ontario, ctnusps (2'-(-li. may \u-

oppli*'"!

,
Dclit-- owini: fmm a firm inrryinB on Inisinp^s within thi^ juii-

diction may lie nitarhed iiudor tlii" Uiiir. nlthougb one or nmri' inn
If- 1.1' lln' lii-m In' n-'iilt'ni nut (if (hf juii'diction ; Halv '-iM; itiii llf

attnchinc ordfr ninst In- served on llie person having the control m-

maii;ik'''iin'iii of the iiannorship huslmvi nr on one of the pariiiir-

within Oiuurio: Ih.

I AttAohmant of Debt*.—This Itulv applies where tlie inti-r-<t

of the debtor is in tlie -suape of a d'ht whether legal or ei|uii:il<U'-

w'l- cases inira of deljts held to be nttaohable.

'I'll.' affidavit for an attaching order need not state tlif iiiii'inm .^i

I!.' debt: Lucy v. Wood. :^S Sol. .Joiir. ',V1*\: W. N. 1SS4. ."»8
: nii.l will

lie sufficient if it Ktntes that the dei.uiient is informed and heli vi -

that the garnishee Is indebted to the juditment debtor; Corcti v. Hk. /-,

22 i}. B. P. 24It: fir Pas v. fapiial il InduHiricn i'orpoiatiun. ls;tl,

1 Q. H. 21i;: (U L. T. !^3 : S. C.. «h/> num. Ximll v. Jh> pii.-<x. is'.c .\

C. IM': '>'> L. T. 422. In answer to such on affidavit it i^; iii>t -.iiiliiit
for the garnishee to deny owinij the pariietdnr d-'lit refi-rvl r-- in

the affidavit filed in support of the application, but If iiui»;t il ir.

owing any debt to the judg: it debtor or he may be onh>red ii> i':\v

over : lb.

Sincf The Juilicature Act tli>^ power of jrarnishine debts has ln.ii

[
very exten-^ive. The word debt lias been civen a mori' •xtentlcd ni<:ui-

ing than it had at the time of the passing of the original ganiM
clause* in the C. L. P. Act. and under those clauses now eml)odipd

in the Itnlcii a creditor may aita<'li any debt due by any other p-^r.-.m

to his judgment debtor, whether legal or efniitable: Letimiiig v. l'(.r,ij.

7 Onr. App. 42; irW^O" v. Duniins. W. X. 18TT5. 2.T2: {Rummer* v.

.l/o/7»//f(r. 01 L. T. Jour. U>^: ffr fui'-an'M Esintr. 14 Ch. D. ''..Iv

;

/{ai.nr V. (Jik/>. 11 Ch. D. &42 : M'chb v. Stenton. 11 Q. B. P. '.]>.

Under the present Rule it is clear that an immature legal claim.

which ha« not ripened into a debt. and. by possibility, may never .1.)

»:. L'anoot be iitraclied ; see Siiiii>Moii v. Chn/"^. 14 P. It. at p. 2*'!.

Money of the debtor actually in the hands of a receiver may 1"'

attached: Re Coicau'x Estate. 14 Ch. I). <k1S: but the future accriiiiiL;

income of a trust fund in the hands of trustees;, to which the debtor

limy becoiiu' entitlw|. |< not attachable: W'lhh v. str„iu,>. 11 Q. i;. I>.

.MS; nor i« the interest of a debror in tlie proceeds of land to b^'

fold by trustees attachable before thr- sale ha.s taken phice : S'fc/rf

\. Crniioh. 15 Ont. App. 2!>!1 : and see Unmlerry \\ Kral7. 5 O. !..

It. 635.

Before the Jtidicature Acts, it was held that on a .indgment asnin-T

a company, money of the compatiy in the hands of an official Mniii'li-

tor might be attached : Ex parte Turner. 2 D. F. & .T. ;t.'i4 : and th.nTiih
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1' '.4/7 /»r!il»r,' Act. or the l.r.-ont Kufc. will nr. .,1.1) L- U-M

to have Kliio>..d any .liffl.ult) In li"! ^ tli- »."'"> L. 1
• ut.n.-l.aH...

V fair iMt « lo » 'I'l't i"i"« ail." i"'"' >"'" ^"»" :""',,';;!',!; ^.'":m."'

„Ml,.-r .b.. J..bt 1« .:.|...l.lo of bein, the .nl.ject „t « ";•"'? » '"'1' -l.i...

also fiirkir V. WoKO. 12 !'• U. at v- -l-i-l-

n,.- .l.l.t uiu.t be an abwliile and pertei-l.-.l .l.bt. not merely a

,„,. licnal .... . ..(/.. payable apon the ,-s.vnti..n «l a co.iveyunee;

r;-.« V I/. -;»„.,".(«;. Ui.tnct «». -„.. V.> ..-l,. l.. .--«. ,.r payable

, , „ ...Tiiiniieucy which ban not happened: r,i,.ir,« v. i«..»l. ../. 3 O.

L II -Jill, and n.iu.t be owln, to ll.e jn.ltnient debtor alone; w lien-

it i« due to him jointly with another permm It launot be attache.1:

V:Jlut V. rae,.«/<.ow .i;.,.« Co., ;a ,9- '•.,"-,.? '^^ '"'•'" '

l;,(. III. Hi 1'. 11. "' itimUll V. .laniM. ll"l-.. 1 ^ b. 4J..

Where the judgment debtors were per»on» au'horized un.ler «»le

.|«p to delenil on behalf of all p.r»..ii« ion»titutinit on uninei.rii..rate(l

;,„„i,„,..n. money deposited in a k at the "Kilt of H"". "-"<'",

V.n was held to be not attachable tor eosl.s payable by the jnd«ment

,M,l, ,s: M.mm,- llooHu.j r„. V. /..,™l I aio... dc. ."P™. I'- -l-^-

Where a bu.baial and wife joined as .-laintiff. in an n.-tion for

,l.,maBes for per.on .jury t., the wife. a.,d the jur.v »««'« then,

. ..h a specilic sum, but judgment wan entered for the plaintiffs tor

he wl,..l,- amount awarded, without s,n inB the proportion, assigned

I, b. it WHS held that the aieoiint award.-.l lo the wife ™"1'1 "°'

I, .|iia.li..l bv ,1 iiidsni, lit ,r..lit,.i- of the hnslumd :
ll>a,l.;j V. /f..ne|,,

ISlll, 1 Q, B. 500; lO I.. T. K!.

The l!«h applies to debt, aeeriiinj a, well as debts 'iit";">- owii«
;

l»l..-

s,« Simrk, V, loua;;.. 8 Ir. C. I.. r,l ; ToKP v ,/«,i.-. L. It. ID Q. n.

.'.Ill; rj- ii,irt„ ,/o».l»ne, 8 Ch. 1>. 327; but a future debt, i.e.. a debt

which bus no present existence but can only arise on the hapls-miu:

of seme future event, o.fi.. moneys which may in the future come iiiio

the hands of n trustee tor the benelit of his caliu ipn' Innt. e.-inii.n

be attached- fVlloir, V. Thorntm. 14 Q. II. P. SI.',; but such claims

have been made available trader equitable execution by the appoint-

ment of a r.<-eiver : fllocl- v. CoJ-, before llobertson, ,T„ aee ,Iudi!mont

r,o(,k fhv. 11. N... 1-, fo. -S. U-bis due. but not payable till a future

time, may be ordered lo he pai.l at such future date; and it is not

n.-cessarv to wait and obiiiiii :: ri-«-h order for payment ot ench

instalment as It becomes paynbli- : V'ii|.;i v. ./one... L. It. in (J. Tl. ...ll:

see also Re Cowan'ii Ktliitr. and Lcuiaiiiu v. II ooii, ..iipra,- l!o..tli \.

Trnil. 12 Q. It. I'. J^. and ftiil'- HI-' ; but the cnrnisliee eiinti'.t hi- coni-

pelletl to I>ay li.'lore creilit civ.-ii I.. Iiim has expired: l/,ini:ii<i V.

Barrall. 3 U. l". I.. ,T, :ll.

Whether money due on chcoiies or promissory notes or other nego-

liiible instruments is attachable seems doubttiil ; inn. see Ilii'ti.i v.

/rrcmon 3.-. Sol. .Tour. K7 ; Il„lilrr V. ffnnJpin, 11 S. C. It. 137; cnatr.i,

-. . ./oci;«oii v. (o..,.;i/d, 2 Ont. .-.21
; Kilni v. /leu, 15 P. It. .\rc,. I iirter

the present state ot the authorities such debts may probably be better

iiiiiile exiirilil.- by i-i-c'iver and injunction: l-:xlry v. thii i \". it, lo

r. I!. 4"r>.

^^lierc a unrnishce before servi<-e of on artafhinp order. ii:id -ivf-ii

a ehe.nie for the .lel.t due by him to the judcment debtor, nhi.-li was

duly paid, it w;is h.-ld that there was no debt owiiiK "r je. mini;
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• 111. bctwffii tikf thm< of Bi^'irig tlip cliciiiii* nml Ux )iayni'>iit. iini] im Anty
upon tlif iCiit-nixlKf tu i>ti))i iiii.viiH>iir (»ii iM-iitK MTvtHl wltli tin* altmli'

liiB nrd.'!-: t:tir,H v. .hivk»oH. 1 fnl.. k V.l '.UVi.

W'biM-i', Iwfori' 01) iittncliinB orilt-r i-.-u-'d. n lf«Hf.v witu iKi.Viiljir \ <

til* deftuUaiit, and In* lia'l tuiiilf n !M>t(li'iiif>iit of it, It wtii* lit'ld llmt h<

debt wa* 'III'' friini tUi- .-xtH'iitnr uf tin- wdt t-i ilit- dcffiidaiil. r-.. f\ i,

if tb* wttlfnii'Ht were "ft it^lde Ity ilip pinintiff. tluro wn** no (tummf
f(ir »>n>iiiK lliat 1ht> I'SM titiif KB" cililli[t>tl tn jioy nviT to tlip ilffi'inliii-

The dcfetidiint rould imt ri'v«k4> the xfiiU-mt'iit. jiiid 'wn \{ it \\ti^

NPt iioifV n* vdid iiKiiiimt fredilur^. it would bt- >till Milid ii» iM'twiTi,

tilt' .-x.-. iiii.r and ih.- d.r.'iidRnl : i iff v. Hrout,. Mi ij. II. I>. f.in . i

Cat.. A: i:i. -SSi.

Wlitri* tlip trii>li't> of an antniit.v, paynldi- tn i judL'iin'iit d-l't,,'

hnlf-yparly. hnd nrIvHii'.>d ti> iiiin tiiiin< tlinii \\i\a pajalilc al tin .
n.i

nf tlie In-it tinlf-yi'Hriy pt-rlod, it wan hi'ld ttiat lothinB wai atiu'i

Bih\^ n< citlicr owfnj: <-t nrtrving: II > I.I, \. .Stfiil>,ii. 11 i;. B. D. T,\s-

i<ep H"oth V. TraU. Ill ^^ II. I>. S. S.i n salary which is not jm.vaM.'

till Prtriied In tint lUtnchnlde aN n d"'l»t hofon- the date wlwn It Is iiav-

nblc: /Inll v. Fritrh'tt. i\ Q. II. |t. J15 : Shnnh'tt v. .l/«orf. D I'. C
It. J. 2*)4. Hut u debtor's InttTcNt in a trust fund imt yt't imyabt.- \.\

the truitpp bag boon held to In- aitai li!il)li': \aMli v. I'cargc. 47 1, .1

Q. B T<;(1: /Joi/d V. llr.'Hacc. l> 1' U. :W.".

An nrdnr to attach a debt may be made. iiotwith'<ln»diriir that six

yesrn have t'!iipned -liirc the jndtmient was obtainrd by tlie jndh'incnt

creditm* ; F>'H>'u-t v. Th^rulou. itviirn.

UuJf 222 dops Tint Jipply tn enriiishee procepdines. WIht" thp (\fh\

iittarhnd i" diip by n firm the attachinc order shonhl be made in '

adaiiict till' firm, but ncnin!*t the spvernl members nf thp llrtn : W'n}

ker V. Ifuokc. ti Q. B. D. G31.

Atuu'hfti>ib DebtB Attaohable.-
debtn. able:—

-The following have l»een held lo \w nttmh

Ktnt due by n tPiiiint : MilrhtU v. />rr. I,. U. J \i. \\. 'ITO. Fon.i.i'

ly, rent imt diip was not attachable ; Commirnnl Ituiik v. fnrris. ."

r. C. L. J. m-. Mf'Lariii v. s,„iworth. 4 I'. C. L. J. 2V,:\: but siihv

th*' Art inow R. S. O. c. 170. «. 4i. by which rent h mnde njipor
ti..nfiM.'. it lias Imth held in (tntario that it may be attarhfd ns a debt
nceruing between jrale days: and the judgment creditor is ent.il.d
'• l»' paid, oil the srale day. such portion as had ai-criied dnp on tli-

day of service of the attnchinent : .\fnxxir v. Toroiitn J'rinfint} C-.,.

]_' I'. R. 11': bii, see conira, ftnnutt \. Haninintt. 117 L. ,1. g. H. "»17,

whpre nntwithstandinp the Apportionment Art. rent was held not tu
111' luiii' iiilde before it Mas diip : and in Division (^mrt-; only rent dm^
<-an lip arrnrheil : see fhrittic v. CrninK 31 C L. J. .Ti ; Bv-mindhum v.

Malum. 32 C. L J. 717.

The attiichment of rent intPt-ccpts the rent tip to the day of attach-
ment : /?' ir»7«o». .' II. 4"). and suspends the landlord's rieht of
distress tliorcf^r : Pii1i*rmii v. Kint}. 27 Ont. 5*».

nrnt-; dii'' > a mnriiraffor before a notiee eiven by the mortpasree
to tlie tenant to pay f^nhsprnipnt rents to him: Pattrr-iou v. O'Rrilly.
Ill I,. I;. Ir. :Hi4. and see M'la^ir v. T-rnittn Printiiifi <V».. sii/.m.

Monpy in tlip hands of a Sheriff, the pnM'Pods of an exiviiTinii

jpvied by him: Uiojvii' v. simi>s>,ii. S Ir. C. L. App. xlv. : Jtc Sinnrt
V. MiU'i: r. P. It. .I.'CI. or in the hands of n r>ivi>ion Court Clerk;
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Hl.n,J V. AiflrfHM, r. r. r. *t. B. -lai. .>r nniliff : l.',>kh»rt V. r/cBif. KttlttU.

: I r.. J. ItL't. lliniiKh til*' roiiirary hn- Ifi-n h>*l<l iu Knvlnix) :
/'rW-

,"aim V. Lapton, 4 C I'. I>. 130.

Moii.v 1q tli» haad* of a rwpiv.T. wbi' li i- i-r.'-rfiitly ptyiilil-' tn lu Hf

th^ iMu'iir: Ite toKun't Kitatt. U ("h. P. «i:i.S: /.«'n»ih.i7 v. ».,.,(.. " '"'^

Dm. A|.p. -12; W'hb V. Slpntmi. 11 )j. R ti. r»;W»: NfM.ir/ \. ' M,.'?fA.

ir. (tot. AlU'' in*: Ca>air€tl V. l.aitglfft. ^ O. I, It. J''.!.
;
nr nu ..m-

. nl li.iiiiHntor: (j- piiil> Tiiinfr. J I>. V. it J. :i.M :
"••- M>iik v. llrt*./.

,(, ^^ ^

W N. 1**>V4. l'(: iiriii Stinnt V. I/</vh<.. S iltn. 7;ilt
; liiit -"'P cmiiOh. i,,r

/'H.iir V. fjrtoorti. 24 ^^ It. It. liMl : <n L. T. tl!Ml: Uv f/»>itir v. (;».-.'

-i/f. L. U. S C. 1'. J-l.

Surplus moiify in tli** Imiidn of iiiorlgniit't'H iifuT xnlo iiinlfr n p()W t-r lu i„oti

111 !i mnrtmiH': MtuI V. /.'i.im. 7 I*. U. :;:tl ; Hf." M'h'iii V. Miirlnn. <l«u.-

i. r. I,. J. til: M..- hImo r/(a(f('<N.M v. \V.itnrii. I'i t'h. 1*. :iTN : 17

( li. 1). i'llt. wlier** it wan hpl«i thnt n Jinlcmpiit (Ifhtor. wlm Inicl olnniii-

.11 n ifnnii>lip«* nril-T HBiiiii:«t a inortu'i'imr lifbh-r i<( lii" 'iflidtr. Wii» ii"i

nntitlwl to snrpliiH r»'"<'*''''l*' "f " ""'" '*>' " I'i'i'"' nmrtirns*'*'. wliiili

tiink pliirc nfrer hi.-* curiiislifi- nril.T. I'tit rh.- ImliU'r uf n LMnii-li*-t'

(iriItT .'iKninPcl nEtiT lli.' s.il'* ii^'niii-t ilu' |.ri>'i in.ii-li;ii:;.-i' \\,\-*

MoTify in the liniids of Itiuikor- : /^ t tiHal L'i>!t. .1 .•><"'. /"•'. <'<». lu i.«nki-r-

L. H. 5 Ec]. aiM); I.. It. ;j Chy. 7S7 ; MiUrr v. llHfhW »l:>n
. L*-J rii

D. ::;j;j: U'M/irorf/i v. s-mif/p. 1.' r. it. .".7-.

Dividenrid on Hank ^totks: Sfilaui'.n v. I>r,iihii>i>. 10 Ir. C. 1,. It.

Ai'p. xiii.

Monpy pnynblf iiiiiI.t a ...iitnut fi.r \\..rk ilnn.' f..r :t ninnicii ^il |^ '^^^'

corporation: Althii v. Rinmiff. '1 P. U. II."!'.

Motii-y payahli* nndpt n mntrnrt io -ii|i|'ly n Iniiili, « ii> li-M to I"-

dup whi'll llif purvi'yor Inid piTforiinil his part nnd snpplted thi' fiMxl.

tiiblp- imd iirci'ssorit". nnd wlirri' liii' Inmli « its ov.'i- ni - p.m.. ili-'

aniuuni wn« li-'ld to bp nttnrlifl by mtvIc*' of an attarhlnir (.ril.-r nl

." p.tn. : KrUti \. Rider. 11 TiniP«, 2'W.

Mi.iii'y 'bip to i\ niihviiy i-onijiany l«.r iIi** purposi' of 'tiftti-ibiilioii

among its sharpbolders u'lder nn uKrfi'niPiit snnclioii»'d l>y Art i>f

r;irli!iiiii'nt. niny tie attmlipd liy a ri-pdiinr <.i tin- ronipnny : It'iiirh \

Thr Hrri'n Oakn. rtc. Itniliniii rtjiniwuii. 4 Kx. P. V.l^.

A debt for which » clipiin*- im- li'-n triveii by tlip i:arni.-h.'o. if

tlip chequp is dishonnrpd or stopjifil: tolit.n \\ HaU: 3 Q. B. !>. 371 :

liir .-fp I'JwiU V. JackHOu, MUpra. pp. 114H-r»(i,

MoiiPT dup for calls on sharps in a . oiiipjiny : Rn I'mm \. fnpifat d
liiihi^trirs Cnriunnliou. ISitl. 1 *i. It. L'lt',. S. (".. >iiih ,iu,i<. Viiutll v.

Itr /'rM.-.. ]S!)2. A. C. 90; m L. T. 4-2-2.

.Money in thp hands of nn au'pnt in this Pro\ iiup may bp Karnishpd "> n^it-ui.

ihonu'li tlip sarnislio' rpsiiii's out of thp jurisdiction; lirotfii v. Mf-
rUU. ii v. ('. li. J. ;tl : but not wherp tlip sarni«Ipp is a forciirn

^corporation : Utiiik of ItiHiili \'irili Aniiiini \. I.'iHithrrii, 2 C. I,. .1.

41; l.,i„itii V. IHrl.:-.,,,,, ti I'.
»

'. I,. J. iC: nnd spp tu„u,hi C»ll:„ f...

\. I'liniinln; oiinii. pp. 1 U7-S. nnli'ss [h.- ilaini i< wiiiiiii dim-.' l-i

11 litis Ifiih.

Monpy placed in the hands of soli<itors by rlipir rli.MU for ii >i."-fifii' hv,.>iinNi

i'tii-piTSf ^^!ti^!i lind ffiil-i. f;nd "^"Ti t!-'>m-£!i th° ^--^!!<-itnr': Hr.ii;:."! =»

lar::pr siini to be duf tliPiu from ihnir dipiii: sti'n<';-i- v. futni-h. II.

i^^tj. 1 g. n. ;n4.
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CONSOLIDATED RULES.

Upon ii judgment against a deccasod person when proceedings nr.'

continued ngninst lii** executor, or iu nn action against an extcuior

as such, a debt due to the testator's estate may be attached: nu>-ti,,i

V, liobirts. « H. & X. 03; FoicUr v. Itobert$, 2 Giff. 220; Tiffany v.

liiill'it. IS ('. 1'. '.tl : Mclioiiiihl V. sutliviiu, .'» (>. I.. U. at i>.
mm.

So rIso a debt due by !in executor to a judgment debtor is atta^^'li-

able. I'lit tlie order in such cose shouJ-^ snew on its face that it is

directi'd to the executor as such: Stcvctis V. Phtiips. L. K. 10 Cli,\.

417: but such o debt ia not nttnchable after an administration jiulu

nient 1ms been granted ; tb.

A lU-bt of which an inc<>uipIi'to gift has bei'U made: Davidion \.

r>.(hraiie, a4 f. L. J. 31b.

After the analogy of a /i. fa. under which the goods of any oiio

of those against whom it is issued may be taken, a del)r due to tiw

of several judfimeiit debtors may be attached to satisfy the judgment

iigainst all : MUler v. .l/j/mi. 1 K. & B. 107.'
; but a debt owinp to tw-

. iinnot bp attached for a debt of one : Re Smart v. Miller, 3 P. 11. 3S.i

:

McCormick v. Park. C. P. 330: Mncdonald v. Tacquah aold Minr'>

To.. 13 (J. U. 1>. Ki.'*: Parker v. Odi-ttc, ItJ P. R. 09: ilar«li'ill ^.

.lumc^. l!>n.-., 1 Ch. 43'J.

As to pensions and superannuation allowances, see Inne^ v. L'l-t

India Co. 17 C. B. ST.l : Dent v. Dent, L. Ii. 1 P. & D. 300: Lx p<i,U

{hiKkcr, L. K. 7 Chv. 214: Willvwk v. Terrell. 3 Ex. D. 323: Sann-m

V Sanaom. 4 P. D. 00: Hirrh v. liirch, 8 P. D. 103; Lucas v. Harrx.^.

IS O R r> 127- '.') L. T. 058: Crowe v. Price. 22 Q, B. D. 42!>;

floor/i V.' Trail. 12 Q. B. D. 8: Re Webber. IS Q. B. IX 111.

\s to garnishraent of salariw of civil servtints of the Oiiinri.i

(lov.-rnmeiit: see 01 Vict. c. 7 (O.). and see Ilnde v. Cou:a». 31 ifn'.

IV.t.

iilinii's or remum'ration of uiunicipsil officers, see Ui^'-c

\i,\\U not
[iHOiTtttini-d

ill atiioiinl.

(1) Sot at-

tarhabtf im
dfblii. hut

exiijibU hy

r'/nitabtt

lX4.tltiOH.

As
1!M«4. P. 302.

I'Irming. 1 (>. L. U. TtOO ; Edjuuudu v. Edwuiid".

Fee!.- payable to a public vaccinator iind registrar of births, ei. .

:

«-p Edmund" v. Edmundx. vupra.

A debt of an ui.ascertained amount, if only it be payable as soon us

ascertained: Re .Sato v. Hubbard, S P. It. 44r.
;
.Unvphcrmny. J '^

dale 11 P R. 201. where costs reiimimd to be t!tx(>d : Rr \\ itlnuir.

Pou'chrr V. Donovan. 10 C. I- .T. 07. 114. whore the amount to bp

found dup to a plaintiff who had been derlared pntitlod to a m"cti-

nnic's lien, was attached: so alw a residuary bcciuest. though it y^

undetermined whnli.M- anything, and. if anything, hrm much is duo:

McLean v. Bruce. 14 P. K. 100. As to the mode of making inquiry

i.i iisMTtain tho amnunt, «ee lb.

Money* not Attachable.—The following are not attaehnble. bin

proliably. in some rasos, may be reached by the appointment of a

n-ioixor by way of equitable execution: see EjcU'u v. Day, iri P. U

3.-3. 40.-.:—

I'niifiuidated damages: Johnnon v. Dinmund. 11 Ki. 73; thr.nzli

pecurofl bv bond in a penal sum. /6. : driswold v. Buffalo. Brantford

d (loderirh Hy. Co.. 2 P. R. 17S: though tlie amount has been awnr-

liiiued by the vt rdicT of a jnrv. <ir award, but no judgment has ben

ohtainrd to make th<^ rUim n debt: Jones V. Thomp»nn, F.. B .S: K.

(3; Drcxsfr v. -hthin*.

404; B"iid V. Jlauii's

2S L. .T. C. P. 2S1: In re .Ynrmn

.
~\ P. R. In : Tatf v. Corporation

3 Oh. a
of Toronto.
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3 P. R. 181: Bank of Toiotitu V, Bwtoii. 4 P. R. firt; 0«i/«iic v. Rm, RulOll.
2 P. I!. 2S2: Rnlu-rlt v. Citti of Toronto. IB (Jr. 2.T1; moni-.v due
under a jtulgmem for unlifiuicisted dniniiges. ifronminced but not
f.irnmlly entprerl. is nttnclinble; Itolthn v. llotfgMoii. 24 Q. B. V. lo:i-
CI I,. T. 207, nfflrmed in nptK-al. 02 L. T. ll.": followed in Dariilmi'i
V, Taplor. 14 V. R. "S: insurance moneys iiniidjiistrd. nnd not pn.v-
nhle in respect of an.v ndmittei] clnim. as long as the company's
right to have the money applied in , Imildins remiiins : Sin'i).9on v.
riiif^r. 14 P. K. 2.**0: nod see rn:i<til: '<,tf,,n Co V I'atni'tlrr 11 V
I!. :108.

' .
I

.

Where a claim for work done nndcr a co"tr:nt. an ' .ne foi- iinliiini-
dnted damages are referred, there can he no garni>li,.ient of the lat-
ter nntil after anard : Talt •;. The Corporafi'.n of thr ritn <;f Toronto
W n r. L. .T. «;«; .! p. R. l.Sl. Sc also lt««,l.,ll V. r.ill,ao,e. 12 Q. B.

So any claim which might or might not result in a debt. c.;/.. a
noti.» to treat under the English Lands Clauses Act, on which notice
nothing had been done: Richanlmii v. FAniit. 2 C. P. II, 0: an uti-
flscertained balance due from one partner to another- rnimihiil v
frilFn. 3 TT. C. L. J, (IS.

"(•>.

.Snlary not .vet iiayable: Ilnll v. Pritvlutt. .3 Q. B. I) 2iri- Bo !i»i»,v
ahtinlrji V. .1/oorr. f. C. L. .1. 2i;4: fntral Bank v. Ktlu. 20 Out.
.\pp. ::(:l: but as to the gamishmeiif of (he salaries of civil ser-
vants, fee l!l Vict. c. 7 to.).

Full pay of an oflieer in the Royal Navy on active service 4-nniiot
he assigned or attached: Apthoriir v. A/itlioipe, 35 w. n
n. 102: nor the pay of a retired oflieer in the .Vrmy Crf
-'2 Q. B. r>. 420. See Ktrvart y. -lonri. J O. L. R. 34.

.V negotiable promissory note not yet due; .Incknon V. Vo.t.^ol; •>

(Int. -.21
: Pjive y. A'inno. 11 Ir. C. 1,. It. Ill: f;j,;c(, v. IJi,/,

.(».*!: but a receiver may be appointCfl: Ej-Icii v. lht;t, !," I.

A legacy in the hands of an executor unless there has been su.di
an account stated by the esecutors as would entitle the leg;it«. to
sue: itcriowall V. HolliHirr, 2,1 L. T, Jour, IST, : xrd vulr. Mrf.n„ v
Bnicn. 14 P. R. lOO. and /'Irminf, v. Sfc/iftcii.ofi, 2S c. J. .[ .-,71)

(r)arlnell. .T.C.C.). which was. however, decided under the former
Con. Rule before its amendment by Rule 13i:l.

The interest of a residuary legatee in the estate of a testatorwho had died wilhm a year of the application for attachment-
llunslrrry v. Krat:, .T O. L. R. Ka.
Money depi«jited with a stock broker to secure any loss on 'pecu-

liitioi.s on stocks and shnres. so long as the transactions in the stocks
iiel shares are open: ffiilt v. Hhaic. 3 Times. 3.'i4.

Mimey sent by a father to his son. (he debtor, as a gift, through a
linnk. was garnished before the debtor was advised of the deposit-
It was held not garnishnble. as the father had till then power to
i-evo!:e the gift: (tiin.^p v. Thorp. .T P. R. 2n,"i,

Money in the hands of a solicitor as pun-has<. money of l:mds in
whirl, the debtor is alleged to have had an interest as tenant by thecurtesy which he disclaims : f„lm,r v. I.ovrlt. 14 P. It. 41",: ami ouo'rc
even though the delitor had been tenant bv the ,-nrlesv - see lli ncr
.\iiiii,ui-. C.J.

J.A.-T.I

2S; 12 P.
" V. /'//cc.

.
1.-. P. R.

'

. R. 411-,.
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CONSOLIDATED RULES.

A (livideud payable to the judgment debtor under an admiuistia

tiop in bankruptcy of the estate of a person dying insolvent: Fn-ut \

(Jicffory, 24 Q. B. D. 281; Gl L. T. 696.

Surplus, if any, after payment of the debts of A. by the term> of ji

trust deed to be paid to the judgment debtor: McKindtey v. .Iim

titroufi, 10 Ont. App. 17.

Surplus share due debtor, of a fund of a company in liquidtitiyi.

paid ovpr to the Insi)ec.tor General by the liquidator pursnnnt to ;

statuip: Sinia-c v. Volvman. 1901. 2 K. B. IDO ; S4 L. T. 703.

In the following cases, the claims can neither be attached nor reailj

ed by equitable execution :

—

Money en deposit to the credit of the debtor "on trust " wherp tl;.

debtor has no beneficial interest in it : Stobart v. Axford, 29 C. L. .1

:{S3 (Man.).

A debt payable to the del)tor only as agent for another perso:)

liinrrlf V. ffcnd, 11 Time.-s, 30.
nr> In-Detli'ial

interest in Money in a bank at the irwiit of the judgment debtor, a siock
luini.

broker. Which was shewn \o be wholly money of his clients: Hancock

V. Smiih, 41 **h. V. 450.

A debt due by the jrnrnishee to the judgment debtor as executor;

Macaulay v. Iliimbnlt. 19 C. P. 2S4; and a debt due to an administm-

tor as such, ranuut be attached to answer a private debt: Boiciikui \.

Bowman. 1 Chy. Ch. 172; but sccua where the personal repre^ent^i

tive is also beneficially entitled to the debt: McDonald v. SuUivux.

5 O. L. R. S7.

Money was held not attachable under a contract which was iin:

performed accordins to its fiTms, so that nothing was due at ih''

time of th<' attaching order: see McCrunvy v. lIcLeod. 10 P. R- r.;!Vl,

When "ul"
jer-t to

restraint

f^iainsl

uiticipaliit

trii'-tee for

Slnnev of

iirii^nnT in

tian<ls i(

iwlii'i.-.

s|.n

The income of trust funds payable to a wife for her separate um'.

subject to a restraint a^'ainst anticipation, accrued since a juilu'-

ment against her and her hupband, was held not attachable, as othor-

wi-.' it w.iiiM in effect enable her ti. anticipate her iniimie lu \ii>l;i

tif^n <>i the restraint on anticipation: Chainiian v. iiing'*, 11 i}. H.

D. 27: see also Statdey v. Stanley, 7 Ch. D. 589; and notes. «»/*(.(.

p. 'S^t.\: Imr in the more recent ca.ee of Hond Barra v. Ueriot. 180ii. .\.

C 174: 74 L. T. 353, tho restraint on anticipation was held tn b.-

at an end as rejrards the instalments of income, as soon a« th-y

Ijecaine parable; but »ee Whitclen v. Edirards, 1890, 2 Q. II. 4"^:

nnUfho V. auih,,. UK).-. A. r. i»s; 02 l. t. sou

Money due to the wife of a debtor for purchase money of lamls

alleged to have been v(->ted in the wife in fraud of the debtor's

.m!it..i-vt (i-lh,n',hw V. Hull. 24 S. ( , U. (^'3.

Mtmey taken from a prisoner, and in the bands of a police otli.er

\.,iil. V. Knui. cited 112 L. T. .Tour. 41t.' (N. S. \V. \V. N. vol. iv

p. 2.">0'.

The al'ownnfe nf a jnior is not attachable in the hfinds of rh'-

County Tieasurer: PhilUna v. AusHn. 3 C. T-. T. 31G.

AVnc"^ "r salary of servants, etc.. m the extent of ^2T<. are exmni't

from jiitaohnient :' R. S. O. r. l.'ft. s. 7. The salary of the secivi^iiy

of a (mpany araouutins tr> £200. payable quarterly, was held nnt

lo l.e within the meaning of a similar Itiqieriai proU'iiiiiu .\>
'

.

liunh.,, V. .h>un,..,s. \i g. H. iK 4-".
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'veii though

The future earnings, as wages', or salary, of the lii-lttor: Holinea v. Rule 911,

Millage, 1S93, 1 Q. B. Tkil; OS L. T. 205; fiutntl Bank v. Ellis. 20

Out. App. an4.

The salary of a muuicipal officer which hn.s b.-eii.

irregularly, paid in advance: U i/aon \: Fleming. 1 O.

A debt due to n hrm cannot be attached to secuie a debt of one

(It the partuer:^ : Marshall v. James, llHJj, 1 Ch. -ly*.*.

A gariiishing order cannot be made attaching a debt due from a 1

partnership firm described by its partnership name: \\ nlU<r \. Rwkc. V

i; Q. B. D. 631.

A debt which is attachable does not ceo^^o to be so because the a. tiot. i.>

ii,'ninr has brought an action to recover it: and the giving of a cheque <tii.i(.r, ik

Uv tlie (garnishee to thi- debtor, payment of which was slopped on her-
,';',Y\,i"m.

\ice of the order imt. was held not to prevent Ibe debt from being

:.riarhed: Cuhcn v. Hale, 3 Q. B. i*. 371: but it is otherwise where a

. !iw|ue has been given and lu-cepied in payment of a debt, thou;:ji the

(heque has not been presented: Elwll v. -lacknon, 1 Times. 454: 1 pavuitut

Cab. & E. 302. and it is not the duty of the garnishee to j-top pay-
f,'^.'^',J,'^;[*^J'^,

uii'ut on being ser-^d with an order attaching debts: Ih.. and "here
^,([^.,,t(,'(

tlip garnishee before the attaching order lias piven his creditor a

ii.'gotiable instrument in payment of the debt attached, that would

>...in to be a defence to any application aiiainst the garnishee to pa-

,.\<-v: see Ilanr v. HlKtinutm. IN.tS. 'J Ch. ." s-J ; payment to the debtor

iifier service of the attaching order is of no avail against the attach-

iiig creditor: E<lmuu<h v. EdmuiuU, IIHU. V. :ii".2. An attaching

order is no bar to an action by the judgment di'i)tor to recover the

i\:hx attaclietd. but payment over by the garni-^het' pur^^uant to an

Older ia a defence, but it does not arise until the payment is made.

iuiil dnes not n'liite bacli to the date of tlie attachins order: Pickard

V. Tims. 19 P. U. 100.

Death of GamlBhee.—There was formerly at Law no power to Death ot

itder or permit a sugcestion to be entered of the death of a gar- i:aiLii:<!ii-f

tiishee, so as to get execution ncainst his representative: itr \Vanl v.

1 <t»cc. 3 P. H. 323 ; but that end possibly may now be attained tiiuler

Death of Jiidgment Creditor.—An executor or adniini-^trarnr iiwliiinciit

lit ii j'ld'jnienf ci-editov who has not mad.- tiimself a party to a j,;,lg-'rfi.aur.

ti'iit cannot proceed under this Unlr witlmnt making him-^eif a party

I'l ;lie record: lianiiaiiJ v. .^iminrjiuls. Tt K. A: IV .'.'.'.

Assignment hy Debtor, of Debt dne by Garnishee.—A gar- A«-'iuni)uiit

!;'-hing order can only charge v.-hat the jiKl;rnient debtor tan honestly t-f tin- 'lii't

.).m1 with himself without affecting the im>'resis of third |»'vsons : '^"'"" "^^'

/^ drtirral HorticiillurnJ Co.. 32 Ch. I'. 512: Ilaiicrk v. Smflh, 41

rh r>. 450: see also Wfotl v. ./o*rh/i. IS Out. Api-. 5'.i
: 0''V,, ,».,( v.

h-liniil. 1s;i7. 2 !r. Itep. 1.5i». A debt, therefore, hi.ui't fi'lf assigned.

tiffire service of the attaching order, is not bound bv the nrd<-v

:

Ifn-,,,-!, V. Cnnfrn. IS C. IV 757: ^Vlxr v. Hnkniihuir. 20 L. .7. V.\.

JI'i; Craham v. Bnurquc. O. L. R. 42S. 7nO: even thouL'b the gar-

li-hee had no l>rior notice of the as'signnient : I'icknin'j v. Hfniroiuhr

h'nilinnr Co.. L. H. .1 C. P. 235: Rohiwuu v. \..?m7'. L. R. 3 r. V.

Z'-i: llroirn v. McGuffin, 5 P. It. 231: tlm»t v. McDoiirll, .3!) r. C
i'i. v.. 412; li'-iTU V. Il'.-rl-.-t;. 14 r. R. .105; I'arkrr v. MrJh-nh;. 17

P. R. M: Itadrlcii V. r,„>. Hm.l. .^S Ch. D. 23« : n>ii-;.-< \, rrrrilnj.
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Rale 911. 24 *}. B. D. .110: Graham v. r.uurqHC. ti O. L. U. 428, 700: ;in,i

tct MH'ilv, fvpu though the iissigmiifiit wt'pp atiiifkcl as n fimi.l •',

iTf 'liters; T'l/^r v. /Jro.rti, 13 Q. B. D. liHI :" O"flo»o,mr v. Hi*//. 24

S C. It. C^'l; hut this Is no lone*"' the casf ; .-^'-e R-Ue 012: hUiuuoui-

V. nthxiirth. r.«U. 1'. 3(j2.

An nitiu'hing ordfr though in foim nltailiine "iill dohts iln- mil

DwitiR itr ncrruinK fiuf " hj- the g.iriiishee to the jiidpnicnt (hli'iir.

(l.,*'s not prwhide an nssifninient hy the debtor "f any piirt of rh'^ >Ii'!ii

iittmhpii not reniiirnl for tho satisfaction of thr i-hiim nf the :n':-,iU

ine creditor: thus, when, after an attachinff order, the dehi- . :-

^i;:ns ptirt of the debt attached and the itssicnee sives notice nf ili

Hs'-ii.'nnient to the Eiirnisliee. th.- jissitrnee is entitled to priority .,\.;

any subsequent attaehins creditor : under such circumstanres rh*

enriii''hee cannot safely pay into Court more than sufficient to stir^i;.

the first attachinc creditor's claim without setlinji up the cliiTii "i

the assicnoe: and if he does, and tSe second nttachinR creditor i-'-i.-

the surplus mniiev <nit, the jiarnishee may have to pay it over n\::\m

to the assipnee: Yalm v. Tern/, 1902. 1 K. B. 527: S*'. L. T. l.*?:?.

An eqi-.itable charpe siven before a gurnishce order is obtain -!

take.-* pr'oritv of the order even in the uli, ence of notice of the C itl'^

iinilrln, v. Cot'^olidnted Hank. 34 Ch. D. 'Ain-. 38 Ch. D. 238.

An incomplete pift of a debt is no bar to its attachment: D(ivi'U:n

V. CorJfrnrte. 34 C. L. J. 318.

>^oikiinr8 Solicitor'! Lien.—An attachment of a judgment overrid-^s ;i

iitn. solicitor's lien or ,-ontroI over it in respect of general costs: Dfiriil-"-'

V. Itnitghs, 1"> Cr. 347: Itrtj. v. Itctmon, 2 P. 11. 3'><>: Bank of C '" ^

Wnllocr 2 P. R. 352; Cotton v. Vamittart. 6 P. R. Ofi; Hoiif/h '.

Edicardit. 1 H. & X. 171 : BurcheU v. Puffin, 32 L. T. 405: but ti,-

speci:tl Hen for <ostfi of rho nctinn in which the 'leht a'l.'hed ha?

\)CPT\ r*'coveri^d will be protecird where the ciirnishee li;is; :v-

of it: The Jeff /)flric., L. R. 2 A. & E. 1: The Leader. Ih.. 3U

.

rnnndmn Rank of Commerce v. (ronvh. 8 P. U. 437: Ship!"->i \

Grcii. W. N. 1S80. 00: 28 W. R. S77 : lierneski v. Tournnriroii. T^

P. R. 2*l.*'. ; but the solicitor may by conduct waive his lien: lb.

As to the effect of an attachment upon a solicitor's lien, ee fnrth<>r

//'"'ih V. n>Iirnrd<*. 1 H. & N. 171 : Ei><den v. Coninffhnm. 2S L. ,T.

Ex 213: fluinp'^on v. Prothero. 2fi L. J. Chy. fi71 ; Cole v. Elry. l^iM.

2 0- R. ISO.

Set-off i.y Set-off by Garnishee.™The Judge has no power to co into t!i

iiartiUhi'i'. state of the iicc()unts between the ?arni«hee and the judgment i-!"'l

ii.r. "1- to allow the former to deduct any amount due to him from tb

latter, but must order execution to i-^sue for the whole amount <i

by the camishee. nr for so much thereof as may be suffici'^nt

•satisfy the debt due from the judgment debtor to the judcni'ii

creditor : Sampmn v. Senton t(- Beer Ifailicay Co.. L. R. 10 Q. B. li"^.

ITe may. however, go into the state of accounts between thi' jiidcmfn;

debtor and the garnishee, and give effect to any set-oflf or cross dfti'

arisinc before f /ft., and se- Sotbnn v. Oilrn. ."i Taunt. .".St. hn'

not after (Tai>p v. ./oncx. L. R. 10 Q. B. ".OIK the service ' s-

-

Rule 013>. of the attaching order: but tlw carnishee cannot «or nF

a counter-claim which he has against the judgment debtor: Stinn-.r'

V. rnmphrll, 1H0L». 1 Q. B. 314: m L. T. 318.

A garnishee cannot -^ft oiT against a judgment creditor a debt dn

to him (the garnishee I from th'' judsnuMit debtor, if the garni^b'
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ivliich

;iH V.

„.,,. uvare, from the .•(njiT.ii-mement of tl.e trn..«...Miou «hi<li i

r,;iie,i in hl» herouiinc indebted to tl.e j..i\Bii..-.it .lel.liM. tl,,.t tl e

ktter's "ifht to »..il. .lel.t W0,>1,1 „.,!, In- ns tr,...ee tof Uk J...lp„....t

creiiitor: fill v. Jlr,,iiii(, 1 foil. iV El. V.H.

V inruUlieo ran set off iifiiiiist n jnilsuient ereiUt...- tost

by' him, bat not imid nt the time the i.«n.. i« ilirevtetl. naa

the judgment .lel,toi- i» bound to in-U'intnty tl... p.fn.»h.e: /.»

ir,i»rf.tirr)rt», DM. ltd.. 1 Cnb. 4: El. M.

m „n notion in the Hiith Court wh^n- tl^
"J"™'" ''j',;;;;':,^,^'';";,,; ^l

garnishee is within the jurisdiction ot a Conn n " '
;

"
;

the Burnisbee is to bo dir.rted to o,,l.ear to sbev •»'; '", i' " <

(°™iy Court Judge of the County where he resides; lluh .U. (!'

For simibir i.ro.ednre in .letioiH in n founty Conrt. s,„ ;,•«;<

!I1« (11.
, , ,

The carnisbee should not pay over ^vitllont an ord.r lo il" -''. oi ;

mav also have to pny the jud«nient debtor: f7«r/,- v. ( (•^.
.

si
. '

].. 1. HIT ; Turner v. ./on™. 1 H. & N. S7.H
;

/'/ r v. ' .il,(e rll. I li,

riivisional Court. Mnreb. ISlVi.

The judnment debtor shotild be notified of the nppli.ation tor tb.

or.ler to the carnisbee to pay over; Ihnln v. ll„,J.rll. 14 T. It. .i.M.

/Mviu.on v. r-irnin«. 211 T'. C. Q. H. 2«.
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Kula Ml.

Wlur^
.vniouiil i^

within IIk-

jiirisslictiiit

i.f t'oauly I

Bright
ChKBlnB Stock., etc.—See It. (<. O. IMIT. r. 'Xli.

liebentures are not stock within the statute; Krll

imii. 2 K 3. 44e.

Where under a will a judgment debtor was interested in a «hnre o

,he e-tale pavable .ntler 11 yeai^s. and the trustee* under the will b.id

irivestiKl the fund in stock pending the arrival of the period of dis-

tribution, it was held llmt the debtor had ""
"f.-'.r',;"J V'

'"''^

which might iH. charge,! : HoHaril v. 1 o««./. IIKM. . K. 1.. !--4.

The Act d.ies not applv to enable stock to lie charged which does

nc, stand in the name of the debtor or a trustee tor hmi. tlioush tt

be alleged that the stock has lieen fraudulently assigned. C»ff/c,./ v.

;V.W/,». 24 Cir. 344.

The Court has not jurisdiction on .Mimmary proceedings to order a

s„^ of stock to entoiee a charging order; f.c.,.o(t v "-"I"- ^2
it. I!. O. 2!iT ; Kolchmann v. iltm-in, V.m. 1 K. B. a31

;
S-S L. T. 3(1.1.

Eanitable Execntion.—Eiiuitable esecntion is a mode ot obtain-

ing parment ot a jud.--ment by reaching, by means of the assistitnce

nt tlie'rcnrt. property of the debtor wlihh the Sheriff, by reason of

the imperfectil.n of the statutes or U«l.. respecting
'^'-^'^'^Ji

anable to ,leal with; see KM v. n„r.,c..,. 1.. Ont. l;"S;.".f '•

':^^l,
:,s Ch. 11. 2(1(1; He Xhephnrd. .l«i«« v. fhephard. 4., (_ h. P. 1..1 .

/,'. Craia .( /.c»/ic. IS r. U. 270.

The principal mo<le of obtaining e,|iiitable ..vecntion i> by the

,i,|.oiiitmeiit ot a ren-iver ; and it has now. after some ease.s to the

cnntrarv (see K}ri v. Blimr... Ilr V'„«. 17 0. B. I'. .411; A."™"'

V Ku,mi,l 1" V It 4lV2i. l»-..n .leciiled lliat. as ill ..tiler cases wbeie

the aiiNiliarv' jurisdiction of Enuity is ini.iked. .be .i..iy-r to award

.nnitable execiiti..., is only to be exercised, lu general, wher.- the

le"..l remedy is ineffectual, and therefore a i-eceiver was retilsea

uLre an attaching onler <.onld \w obtained; see Tni-I .^ Lmn, y.

..,.,;;,ie }.> P It '-"t ' "V a .«. r<i. was sufficient: IfiMf. /o<'rr, rfc.

v."r„rl,h„o,K 22 0. It. '->. 173; ff..rr,., v. /),..,„c^,,,w^ IS'.l-l. 1 .). H.

SOI; and see Timrll v. Pa,»(..». ISSr.. 1 .1. B. 21.2: .1 I.. 1. <iS..

dt'iii.iiKl"

.ithertlinii
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Ppforp the .Tiul. Act. 18S1. only n legal debt could be altaili'l.

Tl.v ilie .Iiiil. Act nnil ItulfH the right to attncb wai extended, jinil

where n jinlgment debtor had an efinltable interest in personalty, i''

it Jl^slllll•(l ihi' •'liiii)e of nn eqiiitnble debt, this was held to be attucli-

Bble; see M'vhb v. Ster.un. 11 Q. B. D. 518; Stuart v. Orough. V>

Out, A|.p. -1K»; and other cafet*. ««/>rrt. p- 1148. There still, how.v.
,

nmained case* where the RuUs respecting attachment of debts w.nil.i

not apply, by reason of the judgment debtor not being entitled t<. .'

<Ipl>t either local or eniiltable, though he, nevertheless, was entiili.i

to some valuable interest.

The mode in which siieh equitable interests were reached and nunl

available was Kenerally by the appointment of a receiver. Recei\ov-
have thus been nppointed of a reversionary interest der a will

FHfigle V. Btaiut. 11 Q. B. D. 711: Tyrrell v. Pni •. supra: n

legacy expectant on the death of a tenant for life: MacniroV \

PanieV .^5 W. R, "T.'i ; the income of a trust fund : Oliver v. Loirfh' r.

28 W. R. 381: 42 L. T. 42: Webb v. Stentnn, 11 Q. B. D. ."ilS. -VIO

;

an interest in a snbsiatinp life insurance, and in a charge upon Iniid :

Bramith V. S!trrriiiif)n. 18 L. R. Ir. 31f> : moneys secured by mortcjic-

held by the debtor, who resided abroad: Parent v. Lortie. 7 C. L. T.
lO-l; the life interest of a married woman in stocH ; Brynnt v. BuK.
10 Ch. n. I.'ri: a fu?id in another Court: Wrnthra<t v. Tiilru- 25 Hi.
T>. 413; the interest of a debtor in a trust estate. boinR a share <>r'

the proceeds of the estate when sold by the trustees; Stuart \.

Ch-otifih. ntipra: an annuity payable to the execution debtor under :>

contract to which he is not a party, but for which he has piven con
sideration, and to the benefit of which he is entitled: Moot v. (!ih.''oii.

21 Ont. 248; a receiver by way of equitable execution may be nr-
pointed of n debt due hy the Crown to the judement debtor: Strintit
V. .hnies. 10 P. R. 227; but a sum payable merely by the bounty nf

the Crown cannot be so reached: S. C. 1 O. L. R. 34. and the CoiiiT

refuse*] to appoint a receiver by way of execution of weekly pny-
ments of salary falling due in futiirn : Holmen v. Millagr. 18.0a, 1 O.
B. 551: 68 L. T. 205: Cmtral Bank v. EUis. 20 Ont. App. 304; ^^.^

:iN'i other cases referred to. aupra, pp. Oil and 100.

The debtor's equity of rt^di'niptlon in chattels is saleable und. r

execution : see R. S. O. c. 77, **. 17.

The proper form of equitable rolicf ran only be qranted where
fioper parties are before the <'nnrt. therr>fnro after the death of the
debtor it cannot be granted wiihoiir first making parties those in

whom hir- estate is vested: Rr Sheithunl, 4.'! Ch. D. 1.11.

Where a receiver i« appointed nf a debtor's r«>\'ersioiinry intere^^t in

prrippi-ty: Flenfr v. Prrntian, IMMi;. 2 Ch. 42H ; or a future accniin?
fund, as for instance a policy on tlip life of a person still in tuir-
Weekri) V. Frairlefi. 'Xi Ont. 2.1."). that fines not give the creditor a
charce entitling him to realize it hy snle; and where the estate of
the debtor is a legal remainder it cim only be sold hy and under r!i'>

usual proce.ss of execution; there is no jurisdiction to order a sale of
it merely because a receiver of it has I>epn appointed by way of equit-
able execution: Re Hanson ami liottomlet/. ISltO. 1 Ch. 405: 80
L. T. 29: the appointment of a receiver does not create a charge on
the land: lb., and see Thommn v. Cunhirtrj, 30 Ont. 123. 388.

Where the frastees of a will are in their absolute di.«cretion autlmr-
ized to make payments our of rh** income of the estate of the testntnr
to a judgment debtor, that is not an interest which can be reached hv
equitable execution: see Rr .I/c^hhc? v. :fp<iaw, 30 Ont. 38.
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u-hrre the debtor bo. an ititere.t In land of ™ch n ,mtute that it ault Ml.

c„n.ot be mU i.bdei- a /I. f- the judement credit.,.- may r.-acl. .t. by
^^

aipacat'on ander K»I.» 1013. C «,. or by
J"'™

^

«""J-^"^^ ' ^ !Xr
u ....It H 1' U. :i:!7: Boircrmoa v. Hull. < <•• "• « — '

.
"Ut ne ui lon.i.

";; l^k"o aa execution in the ha„.l« of the Sljeriff a. .he ,,n,e

he «mmeacen,e.,t of the „ro,«.,lin,, or ac.io.,: TJom.oa v < -/.-

.„, ;iU oat. VSi. 3»«: f."i<i» Ba«k y. Bniiham. .. O. W. R. U-.

144: but see Juhnmn v. fluinclf, infro.

^<n.l

leltror in

iiiaii.ren-

A receiver was „„p.>l.,....l. .x f«rlc ot a mo.-tgased_e..nte by «,.y

of exe<-..lion aBni..»i the nior.aagnr: .l/.:i(er v. Afiil. .- L. 1- !»"

r^.'^ salable.' farni.h faan.ar ,e.„aple» .., „.i.« for e.,;mable

«,oa.ion: see Z>o«of«a v. /(«.-», 1 O.; -*-': v.rr x. >f»/
.

2(. a.

,.0 writs of execution in .be Sher.ffa hand..', as to nl.i.h s...' "'f"- P-

lliai.

Wl.ere a receiver was appointed of tiie inte.-..st of

lands devised to him " during his lite f..i' tl... »"1'1;"''

ance of h.mseif and his three ch,ldr..i.. w.ih r..i.i,nii.l.;i ... '"• i^"
','.

hu. body, or to such of hi, chiidren as be ".'"-V •>";'- VXl.i™
It was held that although there was no trust ,n favo... of <" ''"I'";"'

vet .hat they had an equity which would ,.r,.v^..t ""«;" "« *e

mcome being appropriated by the creditor to "-eir •..•."; -n I "«

thev were infants, and in need ol niaintenaiue, aad !.. ,1. hr, i 1
.

,1 ...

otherwise sufficient mea.ls to maintai.i them, the * """.""'r-"'
''''

°aly"n<^tourth of the fund should be approp,mted to the beneh, o,

the creditor; Allen y. t;m,u,: '^ On,. .Vpp. ^4; but " I';:''';
""'" "

'";

devised upon tr..st to permit the debtor and h.s w, e ano children o

"ee it for a home, and then to convey it as the debtor by h.s w 1

Zuld appotnt. it was held tha. the debtor took no es,a;o wh.ch^coul.l

be made available in esecution : Vameron v. .!</<.».». ..> imt. —.

l'roper.y settled on a m.irried woman subject to a restraint ^gainst ^l..|

anticipation, cannot be mnoe available in execution against her or
,,,

by attachment or sequestration, or by the nppoi.i.niem "f
l'"^"":

as regards instalments of inconie aecruing due alter the Ondgment

.

C. :i.l!), and notes. »«pr«. p. :t.-si : Z/ooJ-Btn. v. Cll.r,,,!. 1N.H . .

H. .-,.-,il: l-ilhr, y. Edu:aTd. 71 1.. T. Tss-. luit a !ece.vei- i a,,

appointed of instalments of income so settled which hnd acciu,'.

die before Judgment, but which have no. ...H-n paid ov.-r to the aiarr^cl

woman: Ho.,d-Hi>rr, v. ffcriol. IS'at. .\. I . 1.4: .i I.. P. .>.....

Praotlce a> to Recel»er» by way of Equitable Execntioii.

— \s to equitable exe.u.ion by the ,ii.|...iiitmeut ot a r..i...v..i- iit tic

instance af the .iud=iiie:,. credi.oi-. s.'.' furlber .i..i.-s .../.M'._l.ii. ....

ll«l: and for ihe r..n„ ..( s.ich orders s... ffc"' " v. Mm,<u.. : h. 1.

:;sii: -A L. J. Chy. -u'2: H. & L. Forms Nos. Sj3. 128'.).

.\n order appointing a re..eiver

tion ' within tl". Imperial Art.

17 (}. P.. I>. 7i:t: but not the '^

See note to that Utile.

was hel.l to b..
" a process of exp

07 ic -J-S Vict. see. 112: llr V'

suing of execution within Ulilf "
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|l

Ad attaching order Bgainit a ganiiiibee, and a receiver as aKiiiuM
the debtor, were granted on the same application in Whittahr \.

Whitakcr, 7 P. I>. 15; but the autliorlty of that cane baa been doubt.-.]
In Alani-hvater, etc., v, I'arkintijn, 1*2 Q. B. I>. 173.

'J he appointment of a receiver would KPem to be an effective ujh.J..

ot procwiure under circumHtanceii «ucb lui cxiNted in Donovan V. Bar,.n[
16 Ur. 4712. There the debtor wai entitled to the equity of re<lonii)
tion In land, but the land was subject to two mortgagfw bfld l.v

diUerent persons, and the uiortgaKor was in pofwesHion and in rect^ii.'t

ol the rents. Bee also Webb v. Stcntun. nupni ; Luiidiin and Camdi'i-
etc., V. Memtt, ai* C. I'. 383, 3S4, 380.

The roteiver will be entitled to an order for leave to biiiiu mi
action it) the name of ihe debtor, if the latter reriiwefl to bring an
nctioii. or unnecessnril.v r|.-ln_vH doing so: McLvan v. Mien. 14 V. U.
L'Hl : Aloiien V. Alacl'aUum, 17 R It. 31*8: the debtor in entitled to mi
indeiunity »guin*it cosIm : //,.

A receiver wa» appointed on uu interlocutory application in a
fresh aeliou by the jndKinent creditor in Anph-ltalian Bank v. Davit..
i) CU. 1>. 1*7."; see also IJx parte Evatu<, 13 ' "h It. 25;". But a fr.-i,
action in unnecessary: the application for receiver may lie in ili-
original action after jiidginent: SaU v. Cooper, 16 Ch. D. W4 ; .S»i((/,

V. Cotcell, « g. K. U. 75.

A receiver will, however, only In- grnnied in cases where the au!«juin
of the juagment debt warrants the exiH-ose, and where there is a fair
reason to suppose that there is something to receivo : /. v. A'.. \V. N.
lh»i. 1W. See also Alanchcater, etc.. v. Parkin^ion, .lad other ciiv,.>

tiupra, p. IK*: Tayfiji- v. (iallagher (Iwforp Itob^-rlxon. „.. Tth Jiiniim
IKHM.

A judgment creditor who has obtained a receiver subject to existinc
incumbrHii<*'s. cannot place himself in a better position than tli'
debtor, and by giving notice to a trustee obtain priority: Ardcn \
Arden, 2«J Ch. D. HKi.

\Vbere the interest of t. . judgment debtor is not one which i-
exigible under writs of

fi. fa. goods or lands respectively, it was .^ail
hy ()Kler. .I.A.. that the issue of such writs is an unmeaning aim
needless formality, and is, therefore, an unnecessary preliminary Im
proceedings for equitable execution: Stuart v. Urovih. 1." 1)nt. \\\u
^yy

:_
see formerly Shea v, Denison, 14 Gr. Ty\^ ; WiUon v. Prouat«„t.

1.J tir, H)3: and see Thomnon v. VuHhing. \M) Ont. 121. :{HS. uher.' ili-'

issue of a /i. /«. was held to he still nece.*isnry. The issue of snih
writs will not give any priority. The equitable interest of tlie del.n.r
is nnly lR.nnd by. and from the time of, the issue of the ap
form of I

p. n."
<inii

appropiiai.
le execution: Stuart v. Grough. xupra, and see siiin-i

Whether money realized unrler equitable execution is »;ubject to Xh-
provisions of The Creditor's livlUf Act is donhtful : see S>/hmtcr v.
MclJiichoii. It C. I*. T. 138; Daicaon v. Hloffatt, 11 Ont. 484: McLean
V. AUctt, 14 1'. 1{. 84.

A rerei\er may be appointed l>y way of execution on an ex pnrir
Hppiic.Tlion, but such an order should not be made i-x parte, except ii]

ex.eptioiial cnseK
: .I/.Mi(cr V. Kent. 72 L. T. ISO; and xcmble tli.;

(iffUKlanr is entitled to notice though he has not appeared- see Til!
itig v. ninth. is:nt. 1 (i. B. 5.57: 8(1 L. T. 44. Where such an order
is ni:i(l*' I r parte the debtor is not driven to nppeal. he mav move to
r*^.'! n-rl it: see Rule Ii">8.
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. n tr;

Where a rewiver bu bwn appointed by wuj of .-iUitable exwutioD K^
on n mUuppreheiwion of laitK. a tliird parly pr-jiijiiml lU.Mvbj may •"•

„ |,ly to reKliKi the order ; McLean v. Alien, IS P. K. 25j.

EBect of Appointment o« a BoooWor.—Where a te(ei^.^

I, appointea o£ a fund by way at equitable eli-fiitiou. Ih.- .l"bi..i-

cauiiot theieafler alieiiaif or iucumber the tuiid tu tne prejudu t

the creditor at who»e inslame thf rw. ive_r _«a» appoiulcd
;

/.. ..

.\ii[ilficil, Oc tJati-c V. tiarditer, llHKi, 'J Ch. ''11.

913. The gu™i>lii-f .-liall he Jeciued to l>e indebted within ;.».'M,.-

the meaning of Rule 911, although any debt sought to be m,,M:.«i

atiached has been as..^igne(l, eliarged or incumbered by th.3 .,„,«„.

iudiiuiont debtor, it the a-signmcnt. charge or incumbrauce „,,,,^

\, fraudulent as against creditors or is otherwise impeachable ,„,,,,„

bv them, ^'t«

Fc.ioi.rlv a .;• iii'lo aw-ik'lioii'nl. I'Viii thoiifli iu.ii. ncli.'il

pp-vfiitiHi the altni-hniont of the delit so assiuiml
;

"'"
13 (i. B. U. VM: O'UrjHOlioe v. Hull, 24 S. ( . It. iiM.

t>18 The order or the notice in lieu thereof, as the case )i...i._<.i^^

mav require, shall be served personally or as the Court or „ri„ „,

.TuJge mav direct, and [from the time of service thereof or

of] "notice" thereof to the garnishee in such manner as the „„„,,

Court or Judge shall direct, shall bind the debts in his hands.

'

Con. Rule 93G.

Talcen from J. A. llule y71.

The words in brii.ki.l- are new. Otherwi>H tliis Rule i» "l™'''"' '"

KnK. (ISiiot H. '»-'•. and corresponds with part of R. S. t>. c. .Mt.

-. Hdh.

Service of an attaching order does not create the relation of Jebtor

Mil. creditor between the faniifli.- ana attaching creditor
;

Wardropc

>. r»,i.i<il.m I'acilic Ihiil.-n, «„.. 7 i Mu. ;U1 : Re r„i»(,i»rrf II <,,,),.»!,

,1. Hirrfi««i!7 Co.. « Ch. L). IW : C'.opcr V. J.nirsoii Tiine-s. J4

.

(Mlerton v. Wnh,,,,. Ill Ch. 1). ilTS : IT Cii. ll. 2..9. It is mh^rwjse

Uuwev™. after an (.rrlor to pay over li;is lieen Hindi': ' oiniu V. ' ir'i".

::.; w. n. .'iS3 ; :a L. T. 4ai.

Service of the attaching order doi'« n it justify the Sheriff in with-

drawing from the goorls of the garnishee under an

ii;:aiust liini liv his creditor (the judpment debtor i
;

int/a. 14 P. ll.'sill.

Til., effect of service is to prevent the ilelitor from tliereafter deal-

ing with the debt to tlie prejudiie of the garnislior; Wrml v. ./o.clia.

ISOnt. App. lill: but the order does not prevent a valid iis.sicnmcnt

bv the delitor of any surplus of the debt beyond what is siitBcienl to

sitisty tlie claim of ibe attaching cre<litor :
ln'tn v. Trrm. I'.nv..

1 K. It. .V_*7 ; SO L. T. lo3.

"Money paid into Court in an administration suit by an executor

is not nioney "
in the hands " of tlie executor, and a garnisiiee order

ileiit- frill

«rvict.

inn issued

/ill-



j
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Enli MS. mil ugninDl ibe ex<>cutor In not a cbarve on Mirb money. nltbotiKb paiil

ID after wrvice of the order, »o Oi to five tbe atlat-blng cn'ilii.i

priority over o truatee In bankruptcy of the debtor : Stwtn* v. i*A» Jip^,

1.. U. Ill Vh\. 417; Jonet v. Broicn, 11) L. T. 7»,

An order nwi dueii not create any cbarge till after service: Uoi.m

V. (/i/<^». 11 Ch. D. 042; He Utanhope, lb., UK). Uotmu V. 'i'«»o,f.

.'i K. Jt B. ttS.

By tlie esprew terniii of tbia Rulv tbe debts are bound from tbu <V.\w

of tbe sefML-e of tbt> order of attachment, though, it notbintf a.i-

ntfachnble at tbe tituf tbe order wa« taade, doubtleM it cannot atu. ii

a il»^bt or <.laira ariMinu after tbe order, but before uervice: McVrn,!,;

V. itcLtod, lu V. U. .Vl'.i; Parker v. //oice, 12 P. K. 351; aee K<li:

V. Hidrr. 11 Timen, L'iKi. Tbe bond fide payment by the guriiiwbe.> i.,

tbe judgDii'iit debtor before such service will protect the KamlHli-' :

Vooper V. iirayne, 21 L. J. Ex. +W; 31 L. T. 205: Elwell v. Jack^-..,.

I Call. St Kll. 3UJ : but payment to the debtor after service of ili.

flttachins order. \n uo unnwer to an application under Uule '.lU

Kdmundn v. Edwuoda, I!Ht4. 1'. U*W. Neither let off nor anyibing I-

affecting the slate of the accounts between the |jarni*ihee ami ili'

judgment debtoi, ariwinij after that date, can be taken into accoiim

Tapp V. Joiiea, \.. U. H" i}. H. r»l>l ; though a setoff eiii<ting at tlut

ilatP will avail: Nnwr/wou v. Scaton and Bter Hailicaii t'ompitni/. I„

It. H» ii. n. -•»: ami see tmpra, p. ll.l'l.

In Fit: lift tr irk v. Warring, la h. R. If. 2, two defi'ndantH, S. anl

\V.. each had an order agaitmt tbe plaintiff for cobIs. S. was iiMU'litp^i

to the plaintiff for rent. W.'s costa were first taxed, and hf nl.-

taiied an ordt'r npainst S.. attaching the rent due by S. to the iilain

tiff. When an order to pay over wum applied for. S.'s co.*fw had t ii

taxed, but it was held that the rent could not be set-off against them

QR tbe order nijii bod attached it, and S. had no claim until his cost^

were tnxpd. Hut see Re aato v. lluhhard. 8 I*. K. 44.">.

Wbere" a Imnki-r wa.-* served witb the usual order attaohing all

debts, etc., he wns held to be justified in refusing to honour any

cheques even to tbe extent of the amount in bis hands over aii'i

above the atiionnt required lo snifsfy the judgmpnt of tbt» ntfacliiiii:

creditor: Kogera V. Whiteltf, 2a Q. B. D. 23«: 181)2, A. C. 118: M
L. T. iit)3:'but an order may be made in form restricting its operation

to such amount of tbe debt owing hy the garnishee as will satisfy

the judcmpnt debt : lb. : but see i'atoi v. Terry, lUpra. p. 1161.

In the ea.«e of several attaching orders, the creditors formerly

ranked in the order in which their attaching orders were ttpr\c<]

:

Tate V. The Vorpi.rntion of Toronto, '.i I*. U. ISl : .<,»-, etna in \.

Lemon,. V.i C. P. 534; see also Salnman v. Donocoti, 10 Ir. C. L. It.

App. xiii ; but see now R. S. O. c. ~H, «. a7.

IVrsonal service is not indispensable if the service conies to tlv'

gnrnishee's knowledge: Ward v. Vance. 9 U. C. L. J. 214, 244.

The effect of the word " bind " has often undergone discussion, an<i

under the earlier English Bankruptcy Act the assignee waa entitlfl.

and not the attaching creditor, if bankruptcy intervened before actual!

pnvment under an order to pay over: Flolmes v, Tutton. 5 E. &. It.

tit}: Turner r. .Jonea, 1 H. & N. 87S : THhury v. Brnu:n, 20 L. J. Q. I'..

4i;; n\i!aiid.i v. Reardnr.. S L. K. Ir. 1; ^lon-n.-, v. Philips, L. R. !"

Chy. 417: but if the sarnisbee was compelled to pay under threat of

execution after notice of the bankruptcy, he was discharged as again^f
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riU'r lr<r

ii',.«rf V HuHH L U. 'J Q. B. T:1. lie WW" '"""I'l. how- ftnl* Hi.

'^%"ri";u .w '.a"""".^->^' J^"' "•"" "'
" "!;" '"•;""'"

.tmy o'« ;6 W Pr»™t K.,ll.h l.w «ivn. th. cr« t..r u ,lu.,„e

ric.„j»» " '"•^' «'"'* """'• '• •^'"'' '"' ''•"•

An .«ie..mout by an in.olv.nt (or th, ''<'"'\,^''''^,^
''^.''"'t,

,„™ jSm not <.u«t a prior .ttacliment by a creditor of Ihe ln...h,m

"(a .tb" .

."
to him : K. 7»o».„.o^. IT I'. H. V";. ^"""'"';'''. ';;,''

h™ do .0. uni™ the attaching order wa- ob,;,ined befor,. he l-l

t" for windln, up. and at. order tor P».vn;'n'
.l'"" 'l^^

'"'"'' '''""

the wlndlDC-up order; iV p. llnirkim, L. It. .) ( hj. .f..

ll„. .ervlce doea not effect n transfer of the oebt or iii.'i'^«

,„r'!,: ZluUT^. Ua,ne,, 1» fb. U. :i7S-. IT (/h I.. OT; ».e ™1>..

/l»cJ»o«ie V. Siddle, 38 L. T. 4S..

914. If the garnishee .Iocs not fortlnvith pay into Court

thf ™ount due from him to the jticlgment dehtor «x an
,,,.,

amount equal to the judgment debt, and does not dispute tho -"

,leht due or claimed to be due from him to the judgment

debtor, or if he does not appMU- upon notiw to him, then the

C(uirt or Judge may order payment to tlio judfniient oreditor

oi tlic debt or so much tliercof as nmy be sulli-'ient to satisfy

the judgment debt. Con. Rule 937.

" Jnken from .1. A. Uule IIT-.

•Ihis U .imilnr to Kt.--. ( is^l i K. ir-'4. lui.l is in »ul)»tnnro ihe some

a, Itopro^w™ oMbe . , L. V. Act (U. S. .). 1877, c. 50, .. 3.X>..

An action for n debt will lie ..n n uaniishco order, but .«b.ml,l not be

resorted to .f the amount can Ik. n.-ovcred by eie,_ut..m ""'^1^«"''

action "proper vvh/re broi^ht with the view of obtai.nu,- ,, judpnent

to 1». sued ou abroad, or upon which to petition «» a ]"'lliment

cr«litor for the windine-up of a company which has property only out

of the jiirifidiction.
.

Ill V c 1.-) f. II. provides that an action shall not be brought in a

liivlsion Court on a judmnent or order of li.e High (.'ourt or a County

Court, where execution may issue on the jiolitment or order.

The judgment debtor should be uotilied of the application aeainst

the garnishee to pay over : Utati/ v. Iliiclu-tt. 14 1'. R. 3'Jo.

Payment to the juucnient debtor under stress of an esecutmn

issued after service of llie attaching order was held to discliorge tne

Kiirnishee from liability to the judgment creditor: litrnliull \-. Kulicit-

,0,1 :tN L. T. ;MI; kJ .juo-rc, if the garnishee should pay the tiione)

aftached into Court In such a case: he cannot .lisclinige huuselt

after service of an attaching order, by a voluntary payment: Manor

,.f London v. .h,int Slocfc BnnA-. <\ App. C.T». :««
:

Irfm"/"'" v ''""

mnndx IWU. I'. :',IC : and where, before payment, a receiver ..t tlie

fund la appointed, the garnishee should not pay without lirst bnnging

the conHictlng claims of the r.veiver and the jittnchmg tTcdj or f

the attention of the Court; .«(«or( v. (trouijh. U Ont. App 20(1. ai^..

the garnishee is also bound to sel •», any assignramt nf tie- iHu

attached, of which he hn.s notice: Ivlr* v. rcrnj. l."'-. 1 K- >i. •'-'•

Wl L. T. i:i3 ; and see Rale !l'-l'.
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KnlM As lu ilitf fariiUbN'i rlglit to Ht rjff : •« iiui« lu uul« Oil, ou,..',

•M, Ml p. 1150.

After BD oniiT tttiwtluir, the larolBliM uuy b« exaiuiiied w ii ii

.

nwHlu uriUiT i<M/e !•<»<•: t'oicaii v. Variiti, 3a \V. It. 5H;1 i 52 L. 1'. 411
.V> to riKlit* of ultitT iTiHlitorii iu the uioU4>>m iittm.-litil. m*. //,,

Ci€(/»/r>ta' Uiiief Act, 11. B. O, c. 78, i. 37.

An order for payuient by the garnlibe* nay be reaciDded mi it.

ubiequfiitly api'vuiiiiK tliat tin* debtor bad, before »«rvkre of ili^

attucbliiK order, vulitlly iii»ii{[icd the debt, and Ibat ihv guriiisbiH' iia]

no uotiifc of tbc aii«ii[iii,ii'iit. bt-fui-v tlu' iiiotum to iiiiy ovi-r : tiim \

ilackctt, 14 r. U. ;i!t.'i
; or wbcre tbe order ba« beon made aud oc

i

ou under a mutual miNiukt> of tbe judgment creditor und tbe ganiirsli-.

tUat tbe liitter wo-i indebted tu tbi> judtfiueiit debtor: Mvui'
I'luchy, (W 1,. T, I'.iH: .Uarj,huU v. Jamvt, IVMiO, 1 I'll. 43J.

A gartitsbee orncr uiude absolute, altliougli do debt was at di.-

time due. t« onuciuKiw ou tbe garuiiibee (intll It be net aaide : f.»
.Uuore V. Fcachy, tJ»l L. T. 1U8; liantlall v. LifApuir. 12 g. B. D. .'.j:.,

A guriiiidtee in bound tu ascertain ibat the debtor of tbe attiklj.uii
creditor in really tlie creditor of the Kunibitiee, or payuieut, ili-.uKh

imipc-ting to be made under an attaching order, will not be a Uiir in
retoverj- by bin real creditor: Andretc v. Canadian Mat. L. f„. _"..

Out. UN).

Order w to

niMuririK
(I ft! ins.

Ulff. If tlie debt be not i)ayable at the time of the atta. Ii-

nient, an order may be made for the payment thereof whoii

il l)ecoines payable. Con. Rule 938.

See Lloifd v. Wallace, » P. R. 335; yoMh v. Peaine. 47 I,. J. iin
7W.

Itmw when-
Sarnlaht'i'
lllIlUt»

Uftbllit.v.

»I6. If tito garni>iiee disputes his liability, the Court ..r

Judge, instead of making an order for payment, may or-ivr

that any issue or question necessary for determining his li:i-

bility he tried in such manner as may be directed. Con.

Rule 939.

Taken from J. A. Rule 373.

[li.\ and gives a simpler mnehiin'rySimilar to tbe Kng. <1883p R.
limn R. S. O. 1S77, c. Btt, s. 310.

(tarnishee procewHnca will not lit- Met aside after gr.'at dfliij I!-

Gordon V. Bonirr, H I". C. L. .1. IfJ. nnd nhould not iu unv ciiso ].
ojwned without previous notice to all parties intPrestod: Bank of I

t\ V. Wallas, 2 P. R. 352.

As to the garnishoe'.s riclit (if sot off. sec nolo to Ituir 'Ml. .^in-m.
p. n.-({.

In case an issue i» ordered between the judgment creditor arni
garnishee, the jiidnnient creaitor stands in the shoes of the judemeni
delitor. and the gnrnisbee can assert ncainst him all claims he couM
have asserted apninst the judenieut debtor either qn plaintiff or -'•

tendant in an action: Aalhnii v. GilcJt. .'> Taunt. 558; Tapp v. Jotui.
L. n. 10 Q. B. .'.!H : 1 Cftb. & El. !t.' : up to the time of the servlo'
of the nttnchins order. See also note.'* to ffi//e 913.
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,„„ ..-.•linn .!«. n..t wnd-r it ..l.ll„....r) ..., <1". '""'< "
,

' '

,

"""'"

,„„l r.'..'ln.l 111.- altii.l.iiiB ..rd" ;
./../i.."".. i- M'«:lll. '-

,.' N s ^'l'; ,»..l i- n,tl..B /,..."1 M- in .....kin, tl..' .li-puf : > - '

/,'i,/r,r.»o«-. •-11 I.. J. Kx. ;;4ii.

,, ,,.,,,1 „,„ ...B.^.w,,,!. an.l . ir<'...l.M.l>in-H sl...«-.i .vl.k'l. .ie.i..|.l

J pi on or t.-, «.... r..u ».;i»-i»". >,i-

>",f,:,'f,

"'" "•"'

"„
lir intitiml I', no '*'"• "'"'"' ''• I^*""""»»' "' ' " -"

\, ,„ ll.p torn. ..f i-ui'. '- Maciomll y. Tm:i^,lh. \:\ Q. ». I'-

-'.-.:
( h.tty. Mil.

«h.T. ..n iicti..n i. l»....llng ,..:,.ln.. ll..' .::.n.i-l .t tl.p ..ut of ih^

j„„«,",.„t ,l.btor. .....1 Ih", .« .... .•<'n....on i....w,™ .^l...... II..' our^

^"nt nllow 11..- J..d,m..nl cr...li^lor ,„ l.|.™ an l»..e ","
I;.;'"' ,^;;"',,

,v .V. ass.

,,,!;; ,ot trVrf by mr.n. ot ,. .p«-inl .««; and whrro th.. que-tion

„„n.- of law, thit. K«.n.» to !»• .. rnnvpnloot couree.

,l,,|pss, remain, in tbe High Court. .".;. th» '"""',»•';''''' V^'-p

L... ,„; a..thority to order pro.l,.etion : ro-*ra,.» v. .Worr,*o.i, 10 I

.

i(. mi.

\„ „r,ier t..r cro»,.esnmlnali..n of the ijarnisheo ""»
J"''!;™

'°

K;r; .., r«;:ndlng'wi.h /MIc 4S- wa, not lnt,..;d«l ... "P- ^ '" -^^
,'

,t.,.. t,..t. in Ontario the «ar„i.l.... denylt.B 1""""»- '» ""''i;^!, '"

rr..««-.'xainlnation .... Ills allida.it: ir.l.oii v. FIcmmo. 10 P. ". -"•l-

91T -(1) Wlu'vo the .loht dnimPil to ho due or ""-niing
^^^^_.

f„„„ „ .^aniis.hee is of the nT,io.,nt r.H-ov..r.ahle in a ro.m r
Court, tho .,rder to appoar. ina.ln .i.ulor K.ilc 01 .

^ha he

for tho caroishee to appear heforo tho .Tudse of tho rounty

Court of the County within which the parnishoo .o^i.los. at

a <lov an.l t'laoe within his County to ho appointed in writ ng

bv such .Tudge; and tho order shall ho sorvcl on the -arnishoc

with writt.-n notiee of tho day and place appointo.l. (on.

Ilulo 940.

\M„.re il..' ni.......it rlain.ed lo b.. .lue fron. tho carni.l.w I- so lare.;

,« to he not within the juri/.liotlon ot a Cou..ly < o.irt. th.. .)...lc.. o

....•>ii.it ...

vilhi.i th..

iiri*li'ti"i

.[ a Co......



;•'

V

1166

Exwulion
fromCourm
Court, if the
KBniitihee

CONSOLIDATED ULLES.

tlie Cbiiniy Court in which the juil);ment was recovered, may mitk<>

tlie order to appenr returnable before bimeelf, tliougb the garuislio,'

resides in auotluT county: Miliar v. Thuinyaon, 10 l*. It. 21)4., uul
see Rule MV-K

^
(2) If the gurnii-hee does uot forthwith pay the ainoun"

due ))y him, or au amount equal to the judgment delit, or

appears and does not dispute the debt due or claimed tu W
due rroni him to the judgment debtor, or if he doos not ap-

pear ijcforo the Judge named in the order at tlie day aul

place appointed, the Judge, on prooi of service of the oi-iIim-

;i:iil uutiee of the appointment having been made two clear

i^-CL^i previous, may order payment; and exeoutioii uiay is-ue

out of the County Court. Con. Rule 941.

lakcn from It. S. O. 1ST7, c. 50, ss. 311, 31-*.

Tlie Judge referred to is the Judge of the County Court nainoJ in

rho order.

(3) If the garni-liee disputes his liability, the Judge tuay

order that tlie judgment creditor be at liberty to piuceod

iigainst the garni^ihce according to the usual practice of thi-

County Court, for the alleged debt, or for tlie amount du'

to the judgment debtor if less tliau the judginout debt, atvl

for cost-;. Con. Hule 943.

Taken from It. S. O. 1S77. c. 7A\ s. 315.

The Judge referred to is the Judge of the County Court named iu

the order under clause (1 1,

A garni^llfe denying liability is subject to cross-exaniination on Ins

allidavit: W ilsnn v. Fleming, 10 P. It. 203.

Where the garui.shee sets up that the debt is owing to somt^ thira

person, and the credilor claims that such third person i^ frauduli'niiy

.suhstitutod fur the judy:ment debtor, he is eTiiiiicd lo au i>-.ii''

:

Millar v. Thompson, VJ I*. U. im
Though a garnishee may admit ilii- delit to be due by hhii, yet if

ll.^s lias notice that it has been asbigned he is bound to bring iliai

fact to the uotiii- of the Court on the application for the order lo

pay over: Yates v. Tcnp. ]'.X'2. 1 K. It. r»27 : Si; L. T. l:'.3; and »
note to Jtiilc 1'14; and see Rul^; 920.

Frotw.t. 0|*4,_(i) Whore the debt claimed to he due or acrruiii.'

aiiicunii frnii; !i [garnishee is of the amount recoverable in a Pivision

jiiri-iictmn Ciuirf. the urdcr to appear, made under lhil'> Oil, sluiU '"*

CnmJ.'''''' for tl,.' -arnishei- to ai>pe;ir before the Clerk of the Divi-i-n

( 'oiiri within whn-c hlvision the garnishee re>ide-;. at hi-

oi^le-'. ;ii a day tit lie {i)i)*oinlcd in writing by -mch clerk, an !

the ..filif ^hall 'ir -Tx.'tl on tiie ;riirni>hee. with wriueii

noiif ,p1 the day appointed by the Clerk.
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(S) The Clerk shall report to the Judge whether or not buim ^
the garnishee appears, and whether he disputes or does not

dispute tlie debt due or claimed to be due from him to the

judgment debtor. Sew.

(3) If the garnishee dues not forthwith pay the amount

due by him or an amount equal to the judgment debt, or

appears and does not dispute the debt due or claimed to be

due from him to the judgment debtor, or if he does not ap-

pear before the Division Court Clerk named in the order at

iiis oiliee at the day ai)poimed, the Judge, on the report of

the Clerk, and on proof of llie service of tlie order and notice

of the appointment having lieen made two clear days previ-

ous, may order payment: and execution may thereupon be

i-suod out of the Divi-ion Court of tlie Division in ivhich the

pamisbee resides.

(i) If the garnishee disputes his liability, the Judge mav

order that the judgiiieiit creditor shall be at liberty to pi''-

cced against the garnishee, according to the practice of the

Division Court, for tlio alleged debt or for the amount due

to the judgment dobtor i.' !c-- than the judgment debt, and

for costs. Con. Rule 943.

TU« hniiier ion. Ifiilr :u::._<»iil.v iipiilici ill cii.sfs wlit^re tile atincb-

iiig order was obtained in a'Coniit.v Court cu>t', Tlie present Rule
IS intended to aiipl.v in Iligli t'ourt cases a& well as County Court
eiise.«. wliere tlie debt claimed to tie due or accruing from the garni-

sliee is of the amount recovorable in a Division Court.

Hy .^naIogy to liulc 1*17 tlie " .Judge " referred to in clause (21

would appear to he a County Court .Judge having juristiictiou in tlie

lln Nion of the Division Court Clerk referred to.

9U» Til County Court cases the power conferred by Rules
ii',','i™l,

9K and !I1S may be exercised liy the Judge alilunigh the
Ii"™';^;,';;-

garnishee does not reside within lii- County. Xi'ir. -i: mii u^.

St-e .M.Ufif V. Thompson. Ill V. It. L'ut.

»aO.—(1) Where it is siifriii-u-d iluii the debt anight ti •

bo atliiclied belongs to a third per-ui. or ttuit a third per-oii

,

has a lien or charge iipnii it. the Court or Judge may order

liini 10 appear and state tlio nature and particulars of bis

vbiim. Con. Rule 014.

taken from J. A. Rule tiT4.
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)

(2) After hearing the allegations of the third person, and
''1 anv other person whom by the same or any subsequfiii
onlfr the Court or ii Judge niaj order to appear, or in ou.-i

of such third person not appearing when ordered, the Coir:
or Judge mav order payment of tlio amount clue from ''

garnishoe, or may order tm issue or question to he tried .;

dotcrmincd in sucli manner a> may be directed, and may : i-

ilio claim oi ilie third person, or may make such other order
witli respect thereto as the Court or Judge thinks fit, ;r» :!

sucli terms, as to costs and othenvise, as may «tem just C ;i

Kulo S)45.

taken from J, A. Uuie ;i7ri,

I iiiUf! ( ] I of ! Ills Ku/e is to the same effect as the Kna ( 1S8.'! i
,

(lit:; anti corre.'iimmls in sutwtaafe with II. S. o. 1877. c. .".ti

A suggestion tli.it tlie uiom-.v attache.l i, trust money and no' .

loiiBinc to til,, jndulnent (l..|,t..r. ..lioiild b.- listeneil to. and iir.
reasonable sn.spieion of such a fact, the .luditc ha.s power ,.\.
thoneh no suggestion is mode that the monev beloiis^ t„ «onir [.„•',
person I to direct an issue to deterniiuo whether or not the !„'•
IS trust money, and any frson ..vho has a .Inim to fii,. monrv

"

a (urn. ,(„„((, to point out the fa.-is to the .tudge ICobrr,.
Ihall,. s c^ B. I), .illl: 30 W. I(. 7tl : see Craij, v, ,'rni„. 1S!«; [•
I 'I. I lie jndfmipnt debtor may appear to inform the Court of .'iMich material fii, t : f.oril,, v. llAi(<. 12 I„ l[ [,, ;;si

" '

'

Where ilie garnishee lia» notie.. of the right of some third p.r-
to the debt iittarhed, and negl.^ts lo bring it to the attention of il
.liKlge, the order to pay over will not proteet him iis against -i./
Ilurd person: Parker v. .IfcHirnni. 10 I'. It ",:,- 17 l> u 84 /
/-.n*T. 1 I!. -J A^i- |.:. :i,.,i .v,„„, V. lir.,,,,,1,. )-, Ont. App.-.l.)«in V. Irrr,,, 1902, 1 K. B. 527; S6 L. T. l.l:!.

nie _il,ird person" is a •
|,iir,y iilTe. ••

lij ,!„, attaehinit mi,]..,
"ithin the meaning of Ilulr liM. and may under that Bi,(e. or 111. iifrom It. move to set aside the .i.taehiiii: or.l.'r : l'.irl.rr v ilc/h,,..

(louse (Jl of thLs Ittilr is to the same effict as the Kng. 1 is
It. (12i ; and corresponds in substance with R, s. f>. 1S77 c nO s
(21. See Mitrkclt v. Lee, L. R. 2 Q. B. 2.-.1I.

riic .lildge under this Kiil, has a discretion 10 direct, or rcfu.s.
dir.<t. the trial of on issue, and his discretion was held prop
exercised m refusing, where the [ilaintiff could not suggest a pi,
11 le ground tor supposing that the money in li.e hiuiils of the
nishee belonged to the juilgiuent debtor, or after examiniitlon of
iliird piirty lo east any siLspinon ii,,oii the l,:n,i /;,(,,, „f bis ,

i.Had the i.laiulin been able to do this, if would b:iv,
of the lodge ,0 direct an issue, if the jdaintiff d
Moi'ily, 12 1', It. 2o;(.

The coneliidiiig part of this Hiile niithori/i.s an order for senii
for .o*ls against either party 10 the issue, if residing out of the jii

diction: Cnif'Uh'in lt<ink of Cnmmer'r v )tiiltllit'in. 12 1'. R. 121.

ired i

n the ,!.

.h.lu,...r
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All order u> pay uver maac iiudtr u miiUiiU mmii-ke of tbe juciw- ttnl* 981-

lut'tit creditor and the garnishee, that the latter wan iiiUt-btcd to lUv

ju'i'MR'iir debtor, may l>e rescludcd on the mistake bemg discov.'rvd :

\If,l>v V. I'mchUy IJU 1- T. U'»: iiars/iu/f v. ./ui,!'.". UW5, I l.li. 4yj,

"ut.eiv ilie debt attached m due to the plaiatiff ub*' judgmenr dd.tori

nu>. aiter <trder to Itay ovt-r. discovprptl I<> !» u-ii 'lu'' to ili" plaaitiff

,.|.,,-!.[i»iiy but to a tirm of which he nasi a member

»31. ravniL'ut niiule by or oxeculion levied iipou theJi'^^

tiarnisliee under any such proceedings a^, aUiresaid shall be '^

a \alid di.^charge to him, a^ again.-r the- jiid^menr debtor,

ol tho amount paid or lewd, although subsequently such

proceeding may be set atiidc or the judgment reversed. Con.

Kule IMti."

llLi> liuU' IS identical with the Knp. (I^So* U. (VJS; and cnri>'-

sponds iQ substance with K. S. O. IHTT, c. 511, s. ai7.

Ill*- mer^- ishuf of an ai liM-innf,' ..nitr. or order lo pay n\or. is no

u.Ience to an actluu by t!ie judgiiitii! debtor: Lovkviijixl \\ Su^k, IS

i , H .'i;'.i;
: h'l/ilcRv V. Urockvitle mid tnUiun liy. Co., 'I'l I'. C. Q, H.

AW.^-' fihrmt V. Mmiiicn. 1 M '. 1'. 111." (.'..<;( v. fn'„uu>. U T. £1.

UiJIi: /'icAwd V. 'i'«H8. lit I'. R. 10ft ; 1 .(N« v. Tcrru, lftf'2. 1 K. 15.

U'l't : n: 1j. T. ];;;{. faymfiit to the jtKlL'nient creditor after iin

uujtdiiii;: order served. Inn bpfore an ..rd-i m puy over, is noi: a di-^-

rli;irni'. and ihe Kiirni.vl..e is liable lo pii.v iU'ain to (lie jndgnient

debtor- Turner v. Jones. \ H. & N. HTS : C/«rA: v. (VrnA-. S V. C. L. J.

ii'7: .U--0(rtnM v. I'orAviHe, *J1 Q. B. 1»K?. 171. but a j:arnit.liee ord.-r

iihsolm.' for payment over operate*^ iis a stay of an execution on the

debtor's judgment against the garnish' c ; doge v. Fnema'i. 14 V. It.

:;;;ii. I'ayment into Court diselmrgt-M the garnishee; i'larh v. Vl'irk.

^upra. and itylr 1114: but payment under ;in order lo jiny over, will

not prote<t tin- jariiisliee, if. twfore paying over, he lias notice ol the

fund being claimed by another, who provfs to have had the betf-r

light: Sluarl v. ijrout/h. !."» Out. Ap|>. L*!"" ; Yatci v. 7'. v'^ ik/.;.!.

As to itie priictice where orders are nind>- in respcrt nC ib'- saim'

'l<'bt in dilliTfllt Counties, see Victorw .Mtilunl /»-. ( ". v. Il'tliinir,

1 ( Int. App. yjS.

i-\\<

Ah to Th.' right of other rreuit.

V llir Cn-ditor^' ItvUef Act (It

iittifhi'd.

S. i i. c.

isHI^S!immes!^s^m^isi»^
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fi:Trrii)\.i <jf main

)

1

far Ji]!})!!-

1
iiiav lif

HLt-d.

Tlio Soverpijrn cannot h*- <*\w<\ in tUo f'lHiris nf \a\w iiw nii unliim:,

(IflPiidnut. It has ht»-n snul tlim prior to llie rt'iitii of I-Mwiu'l !

thi" Soverfien tnif;bt Uave been .-iiied as an orilinary rlefetidiitit, imi
tliat li,v statute of Kdnard I., it was enacted that all '-laims atiiiii-:

thf I'nuvn should tlier»*aftHr lie brought by ]H>litioti. and thi^i is •wl
to hav»> lit*en the orijfin of the petition ctf rijilit ; but no «uch >tiiiut.

has ItPiMi di*;coV('red aud the cvidfiu'e for its fxisience \» hy uo lui'ii: -

ccmdusivf : spe riiKlf. c 1. Howi-vtr that iiiiiy Im>. it is certain ih^'

x\\f iinihofl of pro<t'dmp b,\ j>etition of ri^ht is f)f very anciPiH i!ai>.

and sfPDis to h:\\t> Im-ch fvoivcd from tlir prai'tlcc of petitioning.' 'li.>

Kinu- m I'arlirum^nt.

The procedure in KiidJand iip'Hi p.'tiiioii i.f rii^ht 1^ now reL'iihi'. :

by hup. Stat. Z\ ii. '^4 Vict. <-. '.'A, CillowPd in Ont. liy It. S. O. I^^TT. .
,

oil. lo cariv oui wliich the following liukx have been frainei',

'I'ht' f.illuvvini: /.'m/.m '.i:iJ-;>:iH. nf ,-i,iir.-i'. only npp!\ lo pelitiun- I'l-.

srnterl ill r'-sppit of tlaiuw against tlip (iovernni.'iu of Ontario; .l;!!.-

atfiiinsr rli'' (Joveinnient of uny other I'nn-in<T must tie proseeui.'i hi

the ('<»urt.s of such I'rovince ; iin*! claims aR-iinst tliy Duriiini. h

iiovenun*-!!! luu^t be prasecuted in the KxchfHiuiT Court of Can:!-]!

as to which .see ."rf) & TA Viet. v. 10. s. 'j:t (I).i.

A ;">i!tiori of riirht is a petition presented by a subjt'ct lo tlie <!,,>' ;;

sUitiii;; ;in iiifrin;ieinent of the suppliaiu's legal riffhts by ilie ('t-.i :.

'If ii- i.iii.Ti. ;ii:d prayinn redn-ss therefor: see Cloth-, c'll.

K<jnital>le ciaimK have alco l»een preferred liy petition of ricli'.

sonic ijtiestioii liii-^ been raised whether su<'h claims can properly t

ill* snlijcrt of Mirh ;( petition: see Clode. C. 11.

.Vs a matter nf liut the folbmint' clas^.^s of c'laiins haic been pi

(litefl \>\ peiiti..!) of ri(iht. viz,: til claims for the rcstitntini

pr..periy wroiiRfnlly t.iken and deiainei] by the Crowr or its n|Ii,

CJ
I

ciiiinis nri-sinp out of some contract mft4» Itetween rhi' Cr
and ii subject: (lii i<iiii!ablc dainiK: Mi clnim-^ made enforcalili
this nieiiiir. Ii,\ st;itute see <'lode. ti*{-T.

Wiiei

to li;pi'

Wh'M

T an alii-n jii:i\

.-en dpcidi-'! r s.'p

^cnt ;i [..'iitioii of rialii <1'h

('lofie, c.

:il,;i,.

of the lii

unoer an Aet of I'nrlianieni a raihvny curnpary was entiti.

t of the I'ri.viHiijii Crovij I^ir»'U ,.ri completion of its rnm
iirant -if a pi Ti|M>rtionate par- ib^reof on llie .^oniplelini! ..

.
petition of riahl was held (o be the pmiu

hiiiii airainsi [I..- <;..\eriunent of ilte I'roiiHr..

Th>: Quvcn. 'Jf* *ir. 2~'\: but where a discrctini

111 i|tc Crown ,1- li- iii;ik)iiy- ihe ;:rant. ii w^mld s.'em lliii: .

f niz\\\ will !).! Ii- -><• ll'r-f..rif Hu v. /'/,. i^v-u, 'J4 S, (

and ?..

•3\ mill

mode of enforcing tli'

ramtda Cmtnif Ry.
is v.'st,„i in iltc Crow
petition

m.
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A notUion cnniiot !» maiiitiiiiifcl n);ninsi rln' I'lm ttirinl Unvem- Eb1» 9

uieiit of Ontario in respect of ;ni,v coiitnict uiadp with tlic (inverii-

uient of (.'aumla lioforo ('onfriltTiitifni : st't> Marihtnnfd \. TI14 ijnii n.

14 r. C It. 2;(l>. A eontractur iiia.v iM'titioii for ilie price of fxira

work urwier !i contract : 0'Hhf» v. Thv (Jmni. 4 S, *'. It, Tt-^.i: .hnux

V. The Qttvcn. 7 S. C R. .'.7(1; isbvuter v. TAc Vm'<». 7 S. r. U. lilMi.

A t'lirristfr ouiy tlitrehy claim a f/naiidnH mrruit f"r his fpe« : 7'Ai'

Ow. (» V. Doutrr. ti S. ('. K. 'M'i: and a ('ri)«ii IPHRee nf a tishi-ry may
iiri'soiit a petition for damaBen for hrcni (1 of a <'ov»'iiiiiit for ipii»"t t'U-

jnyiat'iit ; The Queen V. Itftbiitinn. ti S. (', It. Tt-: and a pi'titi.m of

litiht may l>e maintainerl for niiliiiuithitHl daiiiajri-f' resiiltiiii: ir'-m a

l.muh of oontrnct hy the Crown: 'I'hnmtin V. Thr Qiinu. L. It. 1"

^}. W. y,\ : Frathvr V. Thr Qiiccu. ti IJ. & S. 11« : TA-f Vwrrj, v. .I/.ir-

Liitii. M W. O. H. liHt: and it is inniiniiM-ial \vlicth<T iln' hrcacli \mis

iicciisiimecl by tin' act-;, or omission.^ of tlio Crown ofliciiil: Windsor

a h(H«;to/i« Itii. Co. V. Tfir Qiiit'u. 11 App. Cns, (',07
; hill the c.ai-

tr;nT nuwt U' a bui'lin;: on.-, and within ilic ix)W('r of the officiT of

,1]^ Crown f(t iiiak)-: lliiuii>hn<i V. 77(c (^iiroi. lid S. C. K, ,7.H : 7'Ac

.hii-,,U'.-< I'lrtlrr lt'i,ik V. 7'A.' Vumt. S* S. C. It. f++. In Stiirr.i v.

7Vm> (>m"". 1 Kx. C. It. :titl itj.> Crown was UcM to have wai\v,l iht>

n-jlil 10 dispntp thi' validity of a inntrnct. on the Ki'o.inil that it had
ri't'TTi'd a claim thi'rennd>'r to arhitratioii, and luid raided no li'^ral

iilij.'ition to the investijintion of tlie chiini by tlii> arhirrator. and hni!

ii'ii appi'iih'd from tli.' award; hnt a-; a rnh' t!i" doctrine nf .•stuppt'l

(;innni lie invokcil a^riiinst ihc CmiiVIi: nor can Inches l>c iiapuied to

tin- Crown: Uiiinphn-if v. 7'A* i.hinn. '2 Kx. 4'. \i, :'.Sti : till S. C. K.
r.;M

; rcUTMnii. V. 7'Ar itiirni. L' Kx. C. It. 74". yet forfeiture.- nf .vilnin

kiiirls may he waived liy tlie Jicis of Ministers suid olticcr.-; nf the

Crown: Mturnvfi-Henrrnl V. lUtirthaiik, \.. U. (J V. C. n.%4 : linrr,,-

pin-t V. 77ie QufPu. :t Api». Cas. 11.": Pctrrto'n- v. Thi (Jur>-ii. '2 K\.
C. i:. ti7. 'I'hn jrem-ra! rule iv iliat ihf Crown is not liahlc to a
siil.j.'.'L for the lorlioiiv nds of il> nllic-rs : sen \Ih.'1<.1;i Millx i'n. V.

Th.- (Jiirrn. 'js (ir. 7,i\:\: li.:Ui,jh V. ii;^ih-,>. ISPS. 1 Ch. 7:;: nor for

ili-ir ticsrliffence : see Rvtjinu v. MrFurliniv. 7 S. C. It. '2W: Hurrnufjh.1

V. 1ltr Qurrn. '2 Kx. C. It. L*t».'i : nor for ih-ir niisfi'asancc or non-
ri'asance: Ititniin V. M-f.nul. S S, C. It. 1: rnr^c v. 7'Ae Quirn. a
i.v. c. II. i:t: yicA.c V. ritr (ju"„, -j Kn. c. ij. a-)^: :j Kx. c. h.
I''f 1:4 S. C. It. 42*): lail -iiieli liahiliiv niav lie imposcil hv Matnie;
.< .-.II A, .-,1 Vi.-t. c. H;, ,^, PI (iv.i ; /;,,„/,/ V, Th- Qiirrti. 2'Ks. C. It.

-';:;: f.nyir \. Thr Qiii'n. '\ Kx. C, K. MC: 77;. (.)»(' ji v }'nrt:n.
_" s. C. K. J4n.

\\ ii.-if iJio nc;s c(iaii>lained of art- ^nihorr/ed hy ;, statute whicii
'r<. Titles a remedy fr)r any perstui apsrievi'd. the rl;iini;in( can no!

iiiain a petition of ri^'hr. Imr must pUfMie the statiitorv remedv :

a^hfoT v. 7'A- Qucrfi. L' Kx. C. It. 4?.X

I 111' Stniiile of Limitations cannot Im- »;*>i up oy tli'' C)<..^n as a
I ;ir t<i ;i < laiin hy |.ciiiioii ..f riu'ht ; see /nr Ithnkhnrn. .1.. h'ii-l"Uip'
^. lt,r Quvrit. t 1^ n. It. 4S7. at |i. 4H1 : ..erf ti.h )t'irti„ v, Th,
C^v.c,,. It) S. C. !t. _>4ii- and it wouhl seem licit a tliird pr.rty n<'iiticd
ii:.il.T h'lih Itli.'i wn\\t\ nor he aMi' to s.'t it lip at'aillsl the p.Mitionci':
' Ci,,,!... I7r,.

was \ [n-tiiiMi of ri;riit ^ha!l ho rntith-d in tlie Hi^h •'^"^^.'^'l^o'

ihr iM'-ipn-cl ),|;|c. "f !hf l!'i;ll: ;iiui 't nu-hl.iiMi! -iKiii nnnii

rlilini! JimII li- Form N-. IS.; iupI -^IkiH
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iiL' -igiu'd itv -uch suppliant, hi= couuael or solicitor. Cuu.

liuie U-iU.

l-ur Imui So. IMi, *«ee 11- Ht L. Form», Nu. loTtJ.

These ItulM do not expreuiily srate tbiu tbt- jutilinn sUiiU li-

TUe pracike usually ijursutid is lirst to ulitain the fitit ot iLv I.

tenaut-Uovcrnor uuder liule '^fSi, and theu to tile the origiiml pt.;i! ii,

with sikU fiat in(lijrM.'(J. in itn- iirupiT ullkr \\ liffi- tin- pruL.
, .

are to by farrieii on: aud ijee Kiiim ^20. -'JT.

1>2a. The ptililion shall be left with the Pruvinciul > --

letiiry. in order that the same may he siibmitled to tlic l-i >

" tenaut-Uovernor for hi? consideration, ;ind in order that i:;

Lieutenant-Governor, if he thinks lit, may grant hi-
,

that right be done; and no fee or sum ui' money shall

payable iiy the suppliant theieiur. Ion. liule 1K'>".

The graoting of the fiat moiuiom-d in tliis 1,'ulf Ls an act "i -i

and It would jsei-ni ciiiiiiut t'c fnforced by maiiilamus or any "i

method: see Cinde. ]<>.'. The petition camiot be proceeded wiih :

th- (tut ba« bueu Kr«>it''d-

934. A copy of the pefil' m and fint shall he leti at t

r.flTuc nf ihe Atturney-Oeneral. with an indorsement thcr>MM

acL-ordinjr to fnrni No. 187, praying Tor an answer nii h

of [Uisl Majtisty within -.'S <ia>.-. ('"ii.

l\r- fnnri Nc. 1S7, s.t> II. JK L. l-'-niis Nn

Uiilc M.

9'£S. AVliorc 'lif prtition i^ presented lor llu

rf real or i»Tsoi.iil property, .jr any n^bt m <! tn

\.!m. I; liii- liitn jiranted or ilispo-e<l of by or on

[}li-i MMJi'r'ty or |IIi^| proilc<<>>s.ir>. .1 ropy nf lii...;- 1.

i.iiil /'il ^hall lie -ervi'H upon or Icfl at 'he la-t or 11-11,1

lii^i known place ot abode of llio |ier-"n in llie pos-i -->

oiiupation or .njoyNiont of the property or right, in'!'"-

with a nolici acennlmj,' to Vorm Xo. 1^^S>. (on. Rule 'i'

\;,r l-'..rni Ni.. !"»>. •'• H "^ I-. I "Hii.. N" l.".T~

\he p<T«..ti» in imsscstKin ot tin- iiroprny in .|U,-"i"ii. r.O'rr !

in thi« «ll.V arc not In he made fpartire I.. tl»' |»titiim as rnsiion.l.j

I, lit -.^ i.fiiiinn is pi*»-snnii!ln,v tn s»-t nnl ill*- l.i'-ts rnlalmc tn tl;

,.,„s^^f,.ii. iincl tln-v »". 10 l»' spriwl witli iW iiptilion anil nnti.-'

r.qnir"l liy lliis Kulr. anil thiiy nro to In' at liberty In iici'-'ar ;i

.tii-i a itefei ami lief-ml as if ili'-y «-'ii' iinai'sl !! iiarties ti.-v

(lent in 'il.- iH-fiiiiai: ^^^ Unit IfJIi.

SVwM.'. a .-iil.ji'ii 'HI r riy lie niimeil :is n res|s,ii.| ii'

a peiilMHi o' ril-'lil '*'e lier Wi'kells. V. C. : /i "t v. / At

14 1:,!. .V.K nt p. J*!: 'fd ridr. Ki'l"rk v. JJe y«i'",

H^+: //*.. ;'*H+. H"i No prnvi-sinu is iiiaile I'l lli- Itmf:

any thinl parti i»i<,rc ilm I'.'iri in a imiiim. of ni:

nrcsnit Illllc.

Vmi... I.. 1;.

W. \. tss-J

fnr lirii'i-:n:
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vso. It shall not be necessary I.) issue «»y '»" f'^'**S.iu

,, otluT process to the person so serveri for the purpose ol

Inng him to appear and fUe h.. defence to the put-

o bufhe shall, ^v^tlun the ti.ne hm.ted, enter an appea

-

•

to the same according to Forn, No. 189, and -ha

file In. defence to the pction within the time .peciticd in

..K-h notice, or within .»ch further time as may be alloued

l,y the Court or a Judge. Con. Rule i)D3.

lor Korni Xc IS'J, «« U- '"i L,- t'"™'- ^'°- '''"•

i;';„,,, ., which
'«,,,!;;-;'^j-.;'X"M."s'^«..urswu;:; IL

„„.. .-Mcmrtcd a «rit ot omorco, «,</"». vsa» n««r,

ilil.Uoant in liuseeMSSKin i sfo (. loili', p. lil.

"L'ilt the gran,<* ...,1 p..r»ons , „,n„„s nml« hu,u
';;^;''";;„f«;

, T, (SI : BOP /ViH*r<« V. .I'f.".-'""''"' V ','•"..
. ,,-.tli,mr

,'; ,e,.ti.'.n 1,L beln left i. aforesaid at the omce o the

SI d Utornev-General. or -uch further time as ma>

allowed bv the C.mrt or n .Uidgo. Con. Rule 9.)1.

be

•3f«. The poiitinn

d.-tcpfe

(..•...Vill

aiiv oil

;l-.'-ivlo

the uiH

petition

fironnd

l.ebdf

otlirr p

>iv r,r ill the nar

l,e aiiMvercd l>v siateiiiciit

.. of [Hi>l Majc-lv-, .\Uoiii

off

i]i.'

l„,l,„i,nf nii-l Majesty, aud i.vov on ocpill "!

„.,-„„ «h,. loav be railed upon to file his dc.onee

„,nnT. as in an action, and witliou'

f,., uiiv iiP|iii-ition findini: the truth of sueh

,1„. ri-bl ol- the -Hppliant. an.l any ^ulhciont

„r ,l,.fe,„-,. in p..ii.. of law or foel to the peini.m .m

Hi.l \la'e-n, niiiv b, ii'b-.'.'d Ml

, -,,V.>:ir! nn to defriel. loll. 1!

billl of
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W!l:* So far «s tli- fMime are applicabU*, ami t'XL-ept in

yo far a.- i^ imnnsi^^'- with tlu'f*i' liult's. tlio laws .nil

statutes in t'on*« a ro pleading, eviilencc, trial, >ei.uin\'

lor costs, anienibnertt, (irhitration. s|H,t'ial cast**!, the iiifiiti-

of procuring' and taking tnidente. set olT, appeal, and mIIi.t

wise in aetionw and tlu* rides, orders, pruetice itnd cnin-.'

of prooednre therein for tiie lime Iteinjr. shall, unle-- tli"

f ourt or a .hidjre otherwise orders, Ik.' applteahle to petition-

cf nj:ht. Con. HuJe !i5(i.

AvMtratloa.—Af to arl>irnitiuii. • Itiilr ((47.

pveial Ckbss.—As to *]IV Hpni, |i|i. :;:(.

PleadiaK>>— If no defpncp Ih filed witliin the timf liniitwl iliei.

;

the pl^a(liii>:s cnnuot be ncrtetl WoHtil under Nule 2(Ut, but tin- v
tloncr iiitiy )i|>|i]v for nil tjnk'P that tlu- iM-tition may be tnki'ii .is

fpssed : see ffiilr !I30.

A»«BdBi«nt.—The i>etitioii uirty bo ntu.'iidi'd ;u \h{- ti'ini : si,-

V. The Qurru. 27 Ont. Ap|.. 172.

•cmrlty for C*»t«. -The frown niny iimipr this /?«/» apply
Becurity for rosts 'ipim thi' sHnif grounds ;is -iifli npplicntioii's [i

be niiidf ill ordinary actions: see Kulrn 1 l!l\ .7 >«'./. Wht^re, h
ever, rh.' Crown hjid offered the Kuppliani. by its rrsp,,nsihl.' Mini-:
$3,JCrtt in sfttlpnient of his clnini. v-'=rh wits doclin*Nl. an applicm i.

by rhf Crown for wcurit.v for costs ..s rffnst.l : Uoorf v. Tin Qu- - -

7 S. f. F:. 'X•.^ 13 C. L. .1. Hi. The Crown, however, rannot N.

required In k'ivc srctirity for costs: jier Bramwell, L.J.. Tumliii- \.

Thr Qurru. 4 K\. P. 2r»2. at p. 2.%4.

DiM»Tery.—Noiliiiiff is expressly said in thi.H Ruh as to distwi ;

but the roncllldinp part of the ffw/. j-eems to imply tbiir the ordin.n
procedure n aii :Ktion. evcept wliere fxpresftly varir'd. may li^ t.,[

lowt'd. The Kiiiiii-^h Act expressly provides that nothinc in the At
(haH h.. conwtrned to Rive to the subject any remedy against rli.'

Crown in any <asp in which h*- mould not have been i-ntitled to si. Ii

remedy N>fore the Art : see Imp. St. '*'.i & 24 Vict. c. ^4. s. 7. In
England it is held that a itip|)lianf is not entitlcfl to discovery :i-

against the Crown : Thomas v. The Qurm. L. W. 10 Q. B. 44. and tli-

«anie rule would weeni to apply in Ontario: see Clodc. ITlt. But •]\-

Crown i-* entitle*! ro (»l>taiii discoverv iipaiiist the petitioner: Tomli"
^. 77*,. Q,irri,. 4 Kx. P. 3r»2 : 40 L. T. 542. See also note >HUitrii.

HeariBK.—Tlie jtetitifwi niny be set down to be iieard on moti..'
for jn.Iement: see Huh^ »aM>, '.)^U. If. however, a defen<'e iw put \-

the petition may have to be entered for trial iiw an ordinary actiuit
but ihe i^rition must W tried by ji .Tn.lire without a jury: see U„l.
Ml. \Vher». however, a p;irty notified under /fw/c i*2r> makes •\<

defence, nllhoujrh the petitioner U .'iitttled to have the i^tltini
beard /jm '--.nfrsMo as ngainsr him. still if the petitioner fails i-

establish his cii^-e nL-ainst the Crowi., the [.etition must be dismi.-'.i
altoc-tber: mh. \}rlh^n,i:tt v. \!,lh nv.it. ?, Cbv. Ch. ^- Kinlorl, ^

SirrriLirij of Sf.jt( for ImU'i. W. N. l^M. f<i).
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9S0._(1) In liir^e ol iV luiluri'

J'-

)thi.T piTMin duly calleil "l">n

1 ihfMiiilfof (lli-l Mii-

to ilctcud in

, at au> .tagi' of llif i>ro,ri'.Uu>;>, llie ,uppUiuii may ..uMm

apply to tlu! lourl .Tu.'

liken a= contV-M

onliT tKiil thf vi-titiun'i

111 Ihc Vmnl or .hulgv may!
tor aii

, rdfr lliat ^''>'*> I"h iHtilioii iiiav Ijf liikrn a- lonl'i^^'d, ;i- aga:ainst
'

lHi-1 Majo.- or oUur p;
I iii.tkiiiL' (ik-lii

K.ImhU on Uol.alf of [Hi-| Majo-iy, and anv oth.'V i»;f«.n

td ujKin .foresai.l to dutind. jiidinncnt may l>e given

the (.'ourl m favour of tho ^n\>]

(i) Suih judgniont Miav Ik' -ot t

idge. uy.nn such ItTiii- a, may sifm ju»l. Ion. Uulu Jo.

diant.

iMde l.v till- Vourt or i

nliiiif of tills h'ul'.

I'.l ti> ia till' first liat'

iliiiv I.. I'lii i" a di'fvlu'- "I iinipfr

,iil>jt'(t luakinj; il'l'a

M . nil tliut th.'

„t th.. ..ili>..|'l

lUKlll

ill iil.'iiiiins i> aia 'nlitloil t'»

v'liiitfs: ** A'"'- .'isil. ,\vl it

In' iKititi.'il "I" II uii'tliiii fia'

.Icffiii.' Iia- Ik'**!! Iil,',l; CU.l.. !<!.

»S1. Anv issue ol (mi or asses-ioonl of ilaiiia.LV- <" '"'

''j^l,''.'

'

iiii'ii or had' in res|Ht;t of a petition of riglit, -liall !.. tnod,,,,,,,,,,, ,

„r liad by a Judge witliont a jury. I'oit. Wule '.i""<.

ll Muulil •«vni tliat III" I'navii lua.v if it |ili'il>' s ilaiiii a unil in

Sill . sei- Itul' r,.-l*. niicl «.- I lode. ITO.

»Sa. The judirinent of the lonrt -liall ho that, the -up- :;,';„""'•

pliant is or is not entitled eiihor to the «liolo ov to sotne

portion of the relief soujht l.y hi- petition, or that -ueh

other relief mav he given, and upon sueh tevnis and oondi-

1,1.11- lif an> )
as to the Court -eeii.s jii-t. Com. Hale ''''

.,-Miii.t 111- I'n

IIKIIII

•ll.' .

....'.ali.m ran i-su. ..-'iili.t in.' .n."ii HI'"" "> -ii.li lii'l.-

1,111 it iv.mld «.fni Ui.i. an.v jii.L-iu.'iit f'.r III.' |,iiMii.'nt ..1 aii.v

y is to he .'ertilied t.) Il» l'r..vi..<inl Ti. .i-mvr. n- iH'.a i.l.'.l ai

iiw <if t'uslB : se.' It'll' Kt-'.

US8. Ill 'a-ses in tvli.eli tl - jioU'ineiit. i-oiimionly ealled »*;;„.„,

; p.ilniient .if nmnvc, „„,„„.. was furiiierly m Kiijrlaii.t
|';,

;«;;.-

,,„.i...ume.l np.ai a i.etition ..f right, a jttdgnient that the.-;--

-uppliant is entiih.l to reli-f. a- h,.,'.'inl,.'tn,',- ,.rovi.led,

linll have th. -am.' .'iT.vi .« .i ju'!'.-ii..-iit ..i •- ' '""'"'•

(oil. Huh' fli'.i).

.\ ja.iljtmeiii ..f Hw.'.a.

that His Mii.i.-sty

iiii1l'ii.*'IU t'l III.'

. haii.ls t..' wl fr.iai iti.' l'.
.sion of

ii'titrnmil ill ill*'
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Kolw reiloreU to blH poHHmtsiuii thereof, togi>tb«r with tbe ri'iitn aofl |iri>,{..

fM'tM. thtTfof. which Imve not yet been aDHwe'red to IIIh Majetty, and i^,

cuav a Ivnng haa farm madf\, thiit thf naid Irut* Iw void: ii«e Clo.i.',

1!^.%: Tiild'N Forma, p. ill. h. \2, and upon luch judgment tb« ^ii[)-

plliiiil wiH itltu ctititleU, if tbi> property wom In thf nctuul poBit<'H^i<,ii

of a Kruntce of (be Crown, or Km-beator, to a writ of aunter It m'ip.<.

to turn ctut of pOKKeimlou tbe Crowo'i grantee or olHcer : dm i'\^^•[,^

185.

It i" duubtefl nbctber under the Engliitb Act, n. lU, a wrii <it

uu^tvr It maine could now imiue : nee Cloile, 11H>, hut It would htru,

that If ibe Juilgnient in to have the wiiue effect att tlie fornirr juil;:-

ment of amui^eua tnanua, any remedied which might formerly )i{i\>

|jf'>N iiviiiliitiif to a HUppllnnt under luch Judgment are equnll.v iivij]

able under a judfcment under these Rule^-

A« polnttil out in Ciode, p. 31W, thu Kngiisb Act iiialt«8 no j.i-.>\i

nion, neither do tbew liulvt, for any mode of executing a judKimur
a.<< against a third party served with the petition under Itulc U'2'<.

N''illi>T is tlnr*' ;iny expreBx provision for obtaining iatiBlacli'-n nf

n judgmeut in favour uf the xuppllaut for any money demand. It i<

probnbly assumed that tlie infallilile justice of the Crown will satisfy

MUcb dt'niands. on the jiirlgment of tbe Court Iwing duly it'rtiticl i.i

tbe proper officer : see infra. Rule 93A.

a«*h\i
OH4. Tlu' costs of all pnwi'otliiig? under Rules 021 id

.'ii>piiai>t. <Xu\ slinll lie in tlie dis<Tetinn uf the Court or a Judge, iiii i

slinU be recovered in the same way as in ordinary aetiuii-.

save wliun cnA:- are ordered to be paid bv [Hi;-] MaJ«-i .

Cnn. Uuie nm.

VSn. Hpon any jncignient or order for the payment of

co^^ts l)y
I
Hi-] Mi\;e-ly. I'ne Jnilj:(' may, upon appliciition in

Ijelialf of the party entitled to coftfl, after the lapse of U
days from the niakinir, jjivinfi or atlimiing of the judgiiion*

or order, eertify u) the Provincial Trea.^urer according to

Form Xo. IftO; and sulIi certificate may be sent to or left

at the office of the Provincial Treasurer. Con. Rule Oil*2,

r-r I'.uni No. I!Hi, see II. i*i: h. Forms. No. l.^'.^O,

U) lerliti 111

fr.vjnnal
Treiw-urii-.

prrK-BMi- flSlA. Xothing in tlio?o Rules shall prevent a subjec*:

(nriiier iVoTTi profecdlnp: liv petition of riffht in any manner in which
'"*' "*'

he mijjht have proceeded before the 23rd day of April. 1SS7:

iior shall anything in tbe-e Rules be construed as entitling

(1 subject to proceed by petition of rijrbt in any ease in wbieh

he would not be entitled -> to proceed under the Act< passed

by the Parliament of the United Kintrdnm before the said

date. Con. Rule 9G3.

Tb(* ilatt' mentioned in this Rule is that nf tlie paaBinjr '''' Vint,

r. 2 ('». I. nbiili provided fi-T the It. S. O. ISST coming into f.iroe.
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(li NT.

CHAPTER XV.

;'Koti'tii;.V(j» wmitji T Willi.

I. If.Tni ^». 1*37.

2 OIUI.INATIXO NOTICKS. y^'.S-

4. r.iitrlTlos. 950-867.

rii^tody of i(ap«.r» in Acliniii-

intriitiuu iiud rartltlou

pnicewlings. 958.

i. IKIWEII, l>.V.t.

rHiii'tmv cji Imams. »«)•

»70.
l»in"i.itii>N or I>T.«K».

971. 072.

. StTTLEli KsTATtH. lliimUO.

.
QlltTlM, TlTLts. Iftll-IOH.

. SCMMABY iNmiUIKi* IMO
FlWrDfUtM ('"NVEV-

A.Mts, loKi-lu:.'"

1. Petitions.

Tl... .l.iv to lif iiaiii...! f.T til,, [....irimr nt u petition lo tlii. Contt .jr ,|„,'„',',',

l.ii-iiM«. PetitiODh to til,. Court or,- mVnt b.v a miibI,; .Tii'1«o m
(Murt on Montlnys. W«in,..(liiy.. or Thiir».tay«-. "'"',1""'""'" '" "

Judge In Cb.mbfr, on Ta,..dn.v.. or 1 riJay,s. vn.ntion.
'«J1"'^^

Iluriin .-.ciitlon a M^-ial ,\ay i» nin.io.l i.i ,-arh «<.,.k f.T In-arlnit

m^ittPTS of urRPncy: see liulca 90 and 114.

A l«tition i.resi.nlPd l.y a ppr.ou not ,i party to thr ii.lion KhouW

»t out hi., rwldi.ucc. an.l oriupntlon: Ihi.itcr v. U„uiili"li- - ' b.v- lb.

•M: lilmchrook v. Oil/od. 9 Beav. 402.

A petition need not be file.1 before ibp day of lienrine. and a l».ti- ilit.B.

lion liled before it bad lieen served, an.l in tl|o „,„M..ution of «lii.li

delay bad arisen, was ordered to be lalten oil tbe lile. for want of

pro.:.eution : Re Wetlem ln,«ram-f ''... li I'. K. »> But a petition

nu-t be filed befor,. any order ma,l.. lb..r,.mi ran be issued; hut where

the oriRinal i» lost or the petitioner refuses to .leliyer it 1" ""'•«•

spondent to lile. a ,npy may be liled instea.l
;
j<mM '"'"""'«'

}

Sin Js i:. l:i7: s,„iileimu V. lluUcr. 1 M. i Cr. 330: Re Ilobler. »

.lur. 410: .l,i,(rcrr» v. WttUon. 1 M. & Cr. 300.

The Court will sometimeB on petition .letermine .luestions of eon-

llicting rights, without pultins tbe parties to an action: Re UolJen

t\late .let, .-.. I.. T. .",11: ll««l. W. .N. lU.

•87. There ?hnl I
lie inilnr-pd on evoi-v iH-iilioii n notice |';;

c.lcliessed to tlie parlies concerned, afion

:0. Con. Rnlc« nfi4, 7S-t.

For i orm No. ,l', see H. & i-. Forms No. VVl.

to Form No.

'
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Bole >n.

»t

CONSOLIDATED RULES.

i. Originating Notices.

»»!*- Tlie oxeciitoi-s or administrator^ of a ileoeasod per-

son or .inv of them, ami the trustees under any deed or

instrument or anv of them, and any person claiming to be

Interested in tlie' relief souixht as creditor, devisee, legatee,

nest of kill or heir-at-law of a dt>ceased person, or as cestui

que /™.«/ ander the trusts of any de«l or instrument, or as

claiming iiy assignment or otherwise under any such cred-

itor or other person a.s aforesaid, may serve a notice of

motion loiurnahle in cases under clauses («), (''), («). ^'^^

ill), hereof before a Judge of the High Court sitting in

Wceklv Court, and in other ease- before a Judge of the High

Court' in Chambers for such relief of the natuie or kind

following, as niav be specified in the notice, and as the cir-

cumslances of the ease may re(|uire: that is to say, the deter-

mination, witliout an administration of the estate or trust,

of any of the following questions or matters:

(a) Anv ipiestion alfeeting tlie rights or interests of

the person claiming to be creditor, devisee,

legatee, next of kin or lieir-at-Uw. or mliii -/iie

trust

;

{h) The ascertainment of any class of creditors, legatees,

devisees, ne.xt of kin, or others;

(f) The furnishing of any particular accounts by the

'-
executors or administrators or trustees, and the

vouching (where necessary) of such accounts;

(d) The payment into Court of any money in the bands

of the executors or administrators or trustees;

((•) Directing the executors or administrators or trus-

tees 10 do or abstain from doing any particular

act in their character a- sucli executors or adniiii-

istratiirs or trustees.

(/) The approval nf anv sale. ,airehase. eimiproniise or

other transaction:

[ij) The opinion, advice n

-iriinl to section ^'.

Ins mill E.rrnilitrs

Ksiiihs:

direction ot a Judge pur-

nf rilr Art risfl-rlillij Trus-

iiiiil Itic Ailiiiiiiislriitiiiii nf



OUUilNATING NoriCKJ*. 1179

(h) The iletennination ol" any .luestion arising in the^"!**^*

iulmiuistration of thu orta.i' or tru>t. .Vch', As
' ^'. 'fniemled by Uuk I'^tiii of 'M iVc, l!)ni. See
''^

Out. Gaz., 31 Dt'i-.. U>iH.

So.' Kiis. ( ISSii ii. 7t;.".

In KiiK'nnd tlip siiinniaiy iiriii-i'diin' in rt'^pt-rr ni' tin' ^imcimI

matters nientioiicd in tliis Untr. is aiitlinrizi'il in ln' takfii by wliar

is then* ralleil an orij^iniitint; situniKJiis.

By flip Knslisli IIulcs it is provided that in nTiain ( as.'s an iiii|i>'nr-

anct' niiiisl he *'nicn'd to nn 01= inatinR Mnnimnis as in an nniiiiai-y

ac'tiun commenced Kv writ: «•< Kii^. II. T^i" c. ; in itthcrs an appi-ar-

aiic-t' is dispeascd with ;
-.»» Vav^. It. ";{' f.

As no provision is made by tlitsf linka for any formal appraranr*-,

or for any special iircK-cdiirt'. tlif prnt'tiot; to l>o follu^vt-d \s tliat

upon an ordinary motion.

The persons to be served in tlie lirst pli.ce with ihe notice of motion
are specilicd in Itulc •'•"'•. but oilier per)*on.s may. by direction of the

.lud;:e. lie subseipiently r.'i|uin'd to be served: see Itufi 04lt.

A proc-eediny commenced under this liuU- would appear to be an

aciioii": .-..'c .Iiid. Arr. s. L' 1 :i 1 : A'. Ffnrsitl. lid ('li. P. j:Jl ;
/.'';

Vanlon. 'M Ch. U. 27r> : r.o I,. .1. Chy. 259.

Where there is only a M'lesiion <t|' law to be detennined, ir should

be decide<l on the motion without putting the [larties to tli' I'xp.'iise

of another proceedinc : lir I*>iiri rs. ;;o Cli. I). I'lttJ: .\o'./i\ v. t.tiic

JHnn-Hiumrij Int. Sov.. ISiMJ. '2 Ch. S^U: 77, U T. 30t>.

The oonstriiotion of a will may h' determined upon an application

under this Itiili: in cases where a >raster in takini: arcouuis and

making inquiries in an administratioii proceedinK. f<ir the purpose
of determining the matters refetn-d to him. would have to place a

M.ii-truction uiion the will: //- Slnrlot-k, 18 P. It. ii. The eonstrnc-

tion of the will declared upon such an application is a suffieient pro-

tei tion to an exe<-utor ; if he appeals, he does so at liis own risk as to

coxl.s : /h.

But questions beyond those wliieh would ari>e in adniinistiation

proceeiUnKs will not Im* entertained, thus it has been held that the

Uuh' ;:ives no jurisdiction, on the applieaiion of persons enritied

iinrier a devise of lands subject to a restraint on alienation. 10 detei-

mine whether the restraint is valid: Ifr Mnrtin. '^ <). L. U. fJiS
:
nor

whether a wid<jw can sell without the consent of her children, under

a devise to her with full power to dispose of part or the whole as

she and the children rnav think wisest and best at any time: Ji-

MeDougall. 8 O. L. R. CAO.

Where a iilaintiflf prficwds by writ in a case which could a-: well

have been determined by an application uniler this Itulf. he will W
allowed m-ts ooly as of a motion under this ltul»': Ifr Ttrnini. :'.2

Out. :v2:\.

Clause (a) A^ to

Ch. r», 201.

(leieniiiiiiu;; ilisimte.i '.'bt. ' /.*- !• ;','!
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'i'lie t'"il'»win« ^lu^^tiou8 have be«>u delermined uiidtr the Uule, viz.:

A question as tu whether the moneys payah'e under a policy "E

ingurance were validly btHjueathed to preferrtd beneliciarii-s uudoi-

R. S. O. c. :*03. «. ir»VI. 80 us to be not subject to ci-oditors' claim'*,

wu« dcicruiincd on the application of u creditor in He Chccschruuffh.

IS C. L. T. 2\}; see also Ite Wrighio,,, 8 O. L. R. (UJO : ICe ilarkncsn.

8 O. L. R. 72U ; so also whether persons claiming as heirs and next

of km were entitled to any l>eneikial iuteri^t in the testator's

estate: Itr Liivis. '_>it Out. (MW; lie liardnvr. ''> O. L. U. M-i
:
as l"

whether ii devise in conditional; ite Uvlhr, G O. L. R. 711. Sa also

a question as to the person entitled to a legacy, where there was a

misnomer nf the legatee: Re Whitly. :»' Out. yiHt; and wlietlier

n trust had arisen under a will: Re Evans. '6 O. L. R 401; niid

whether a mortgage debt passed under a bequest of chattels :
A*'

MvM'tlliiii. 4 O. L. U. 4ir>; and whether a dt-visee of a rami was >\v

titled to spet ifi<- performance of a covennnc of the testator try ImiM

a house on the proi>erty devised: Re Miirrni/. 4 O. L. R. 41S.

Executors having no interest in the land devised would appear to

have i-o !nnf sianili to present a petition for the determination of

questions affecting the construction of a will as to the disposition ol

land: <'. '/., where there is no devise in terms to them, and no caution

registered, or where, if registered, it has expired: see hi rr Yoiniir

3S C. L. J. SI.

uiiere one uf the possible ben-iiciaries under a will had disappeared

and had not been heard of for "J4 years, an avpHcation by executors

under iliis liiilc against the personal representatives of such person

was entertained to determine the rijxlit of such person: .Vcii//c v. Bin-

iamiii. 1JHI2. 1 Cb. ~'Si: S(i I.. T. :iS7 : and the personal representa-

tives were authorized to distribute the f-hare bequeathed to the bene-

ficiarv who had disappeared, in the ab-ience of evidence to shew that

be had survived the testator, after in(iniry directed as to hi.s where-

abontFJ : fh.

Clause (o)—Where trust. es li:ive. willmnt exeii-;.'. refused to ren-

der an account, they may be ordered to p;ty the costs of an applica-

tion under thi.s Riilr, inchuling the '-'tst.-. uf vouching Ihe ^icenunt:

Re .n-hiiier, 1904. 1 Ch. 280.

Clause (Ai—l'aiiii.riit t»/.-> C><urt. c?c.—fnder the rori-espondiny

Kng. Rule it is only where money is tutually in the hands of the

e\i-(iiror. administrator, or trustee. Ii.lonsring lo the estate in qnes-

lion. that its i>aynient into Conrt will U^ summarily ordered: the

admission that he is indebted will not bo sufficient: \iillrr v. HnJlnnA,

1S04. 2 Ch. 4(IS; 71 L. T. "lOS,

Clause (e)—An application to sanction a pnivision for payment

of annuities pnyabl'^ nnt of rosidiif. and for distrihnti<in of the resi-

duary estate after makinir such provision was entertained under this

Ruh'-: Re Mrhitim. y O. L. R. 212.

The Court will not authorize the ...niinnation nf the business f.f a

deceased person by his pcrsimal n-i>res.'nijilivi's. where that coni's" is

no. authorized by his will, except so far as necessary lo^enahle the

bn^iness to he sold as n -:oinu' concern : Rr [Iniin. O. T- R. 1.

Clause (f)—An application to sanction ih

nior!;;;;^-- to pay li^^htP of a testator cniniot be

r.f nioiiev bv



OKIUINATIXG XOllt i;i< II SI

fscept m .in nclTi.iuistrntioi. ,,i-oirw\iii;--
:
"7.""'

;
. , ,„,„.,„,. of

V ISM l+l- ii"r HI" a Jiulge order a "iiIh; h.' lii" uiiin ,M.pi.". .1

\ ,ni.l... I«is l...,.ii amUoTO.'il mul.-!- lUia '.'»'' '" ;.''';,•'''',' ''',;'

tenant for MI., n.irt of the resW.mry pei-sonal .-!„ . o
;

> ^
or stoekinB ami eultivatini: a farm toruunt' part »t iLe m'I

ll„ii,rhc,l,l V. Ilunyrltitlj. IIT Ch. D. .i..J.

ri.nii! (Hi Tlie iier,M-i.«. or one of the persons « !ios,. rislils or

i„,""" "re"-...,.!., to l.e .fl^...e.l. tnast [..."'»'-;', or .l-.P..l..:n,o„:

;",,/, ;.:;'.i. un: see also It, IUnU;i> MuU: 1, I'. «• 4!^'.

r. the ,urt OTi a summary npplieatlon tor Us .ipau.iii or

,,ha,. u.aler the slalete rer:.rr..l to, retusetl to >leelare the eo.lstrue.

'

on ot a will ,a- o.her instrument: In re Willuua. 1 Chy. Ch. ...

iT, W.Z > ieav. ,-M. The ohjei't of the statute ,t was saol.

was to "iis 'trustees an,' attors in the o.v.a.ti"" ot tl.e.r tru^.

"to u,.aters of ,li-,a-etio ..at uialer the l-.ns. praet .<•?;-'

rte eonstruetiot, ef wills o,,,n ori,-i,a.n„« summonses „r^_ of t o .;
m

lU^urrenee : /fe i:W..,. K.U,, ..^U.., IS; .1.
.^

( h_ ..... t ..; 1; >

^
.-;

,; linni. l.w.lil. 2 Ch. 802: /« ir » irdiml. W.«.. J ( li t.

r,„ler tills Itidc 111.' Court has determin.vl iviiether eseiutors have

,. power to se an,l: II, n;„ri..nl. 4 O. I.. U. S13
:

nn.l If time

w^rmoneys payable un.ler an jnsurance poliey were payaHe to the

-'.^iaries: In re MrKfller. '•, ( . 1.. J- -*"•..

Il tile test

Till: In

\lso whether executors i.a.l power to tal<e slair.s in

into whi.'h it was propos,.,i t.i . onvert a f'"^"";';' '"
"l"'

tor-s eslale was iuler..s!.'.l /" e. -l/oimon. IIMH. 1 Lh.

Ulralhv, o7 0. L. J. 30U.

llie Court will not under this ll.,lc intorfer.. witii the <";;;-y«ioii

given to trustees by the terms of the trust, or say how ,t should I

ts.a-.-ise.l: He lirrgednt, 8 O. 1.. 1!. 2t.".

CUn.e (h)-In Encland it is held that only matters which befiue

the Il„h: couhl liave Ishm, determined under a judgment for the ..
1-

mi,ii.«tratio,i of an estate, or tlui execution ot a trust, can .o i
.

determine,! umler the Rule. IJmstioiis as to a h-sai <l.'Vise ""'"I ii

be so .lelermined, and cannot ''"-yj"' 'l""'l':''''',
"'"

'7. ''*'n>.^';.--

.torn' W r 1W«. l!<i
: "" """'' «"'""• '"" '' '" '"" '"" '" *'"'

,

"' „'

an oi,j..ction to the jurisiliction of the Court upon an aPn™' «•;

Turcnn 58 L. .T. Chy. 101: but the Ontario Rule O.IS is wl,1er than

the Ens Rule: see clause il,). and was intended to save th.' expens,.

,.f tla adi'dnistration ot an estate or trust: 11.' Whin,,. ..« Out. 1100:

ami see cases noted ,<u|iro, umler caluse (nl.

It is also held, ill Enslaiid. that where the application is touii,le,l

on an allesed bn'acli of trust, it <nnnot ]«.
"I"";;:-""'"'

™",'; ","
]^^:

Kule except hv consent, ,„-r Keltewicii, ,1.. Itr »,«!,. 4- < n- '• ''*

37 W. R. 770: Jfe Xc7, 02 I.. T. (Ut): /«,- I.onl Ma,iiasht..ii. ;<."<• v.
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R>alt938. (,orU,„, ISIM. A, ( . p, L»)rj ; imr where wilful iifKl.'ct aiiu 'U'lnult U
cjiarg*'(l: A*.- H<.,.,l'r. \\\ \. IsiKt. ;i7. On iin ap|>li('ittin:i iin.lcr tlii-

Kng. Kiilf til (1(1,
1
mint' ivlierln'r n liiirtliund wns t'lititlcd as tcniuit

by thp furtppy. ii writ wns (.nlt-red to lie isBiied ; Uoiw v. //owr. IMyj,
2 Cii. ;t;jn.

Tlip Court (ipcliiipil II. iliipniii'w, as a (iup«tinii oi" maiia;;i'iiii'iii of
u trust proiMM-ty. m iii-ili'T th,. K"i:uiliaii <.f an infant api)oiiil.iI l.y tho
SurriiKiit.' Courc \mi> -utitl.'.] to rt't«ivt' from truwties u finid Iip|i|

b,v trusteps for ini infiiiii iimli-r an pxjupss trust. tliP Ofliiial (iiiar-
(liau oppo-^int' tin- tlniin ; Ur _\i'i>l">x. \s \\ \i. y,\.

Qnestlona Determined Upon Applications Under Claiue
(J»)-—That a (iw.^iM'd wife hjid tif<n «uiit,v of ;i l.rcacli of a covfiiaiit
in her uian-iai-v .-.-n li'iiimt. ami That ihr tnish'«'s wen- pntitWl ii>

niover daniagt-^ th'Mvtor against h.-r .'.\p{utor.s : lie l'<irkiii. lS1)-> :j

Ch. .-!•(».

Which t>f til*- inist.'p-i ii!i:l.-;' two liitrnviit iiistniiiip!it.s was piuiripil
li. ii trust p^ta^p on fnilure ul tli.' iipiifliciarii'^ : A*. Lushinur, IS'.i] 1

th. i'r.s.

A liisputf as in a hpIi, whcri- the ijiii'siiiir was nuf "1 Irw. ami
tliPi-p w.rp no dispmp<l fact!-: Iti I'uirrr". oil ^.i. I>. liMl.

Wln'thfi- a powor of appointment is \alid : Ifr lliirif>-< art '. V-i i'h
D. 401.

Whi'liier a i-hIpasp is \alid: I'l f.nymtt. ."ill L, T. 17::: :.- W. U.
474: Hi'l i-iil'-. lit- Ellis. :,u L. T. U-J\. wli^rp ii was Ii.'ld that a chiini
which invi.Ivpd ihp !-c(tiiiv' aside of a n-li-as,. <'OuId mn Iti- so deter-
mined.

Th.* iiropriely of a]ipl.vii!;: j,an of th.- corpus of ii trust fund in the
repair of real estate lield on thp sunie triisis as the fund: foiiiraii v.

Ff^ntoiK -lU rii. I>. r.lL': Itf Dc Tu.-:^in: ISM:;. 1 Ch. l.VJ; lie Montagu.
lS'i7. 1 f'h. i^'».

Whcliier a lenaiit for litV is einilipii lo be let into jsossrssion ; A*r
\iin„. IMH. J (!,. :;:i7; ami s. e A'. It.niot. 1S!(4. 1 Ch. 177.

On the appliiaiion of the puardians of infants who wi-re entitled to
mnintpnancp out of a fund in the hands of the ix.iiiior of their
father's will, the fnutl was ordereil to be jmid into Court tIiouf:h there
was !io imputation ajraitist the charaoti-r or solvency of the exi'cntor

:

//f H>n,ii>hyi-:s. MurtUii'r v. llin,ii>liri's. ],s l>, R. -jsit. and Rener-
ally this will tx- d(Mie where the ppr-un holdinj; th.- money is a mere
rrustee without discretion as to th.r application nf thp miaiev
il ;,»fc/</„„/ V. WhiUirouil. Ill I'. It. IH'!.

^enlcment of a finul

Ichi In the testatr)r :

Whether a wife is entitled in eiiuity to j

claiit)ed to be set ofi-' at'aiii.st !ier husbauii's
ifi Itniiut. ;;n Ch. I>. 471.

Whether the Fppre entrii'-es of a d"ii'asrd tenant for life were
euiith'd to any part nf the procpods of the ^ile of n reversion, which
was -ulijcct 111 the life tenancy, but which was not sold until after
the deeea-i- nf the tenatll fnr lifp : /^ I'Hralrt,. Isili:. 2 Ch. 1!)0.

OSO- The I'ci'-iin- In 1h' -crv.'ci wi'li iinticc uinlcr ilif In-t

pror-i'nint;' T7nlo w rlie fir-i iii-rani-o >lin!l bo tlio follonring.

iliat i- ti' >av:
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1. Wliere tlie nntieu i^ i^ervcnl liv au i'\ui;iiii>i- or a<lmin-

istrator or tni>tc'u,

(a) ior tho dorcrniination of any (lutv-iion under clauses;

(ti), c), if), {g) or {h) o'f Kulo itlJs. the perdoiv

or one of the pert-on? .vlio^* rijrlits or interests

are ssouyht to he aUVcteil.

(6) For the determination of any tjuostioii iukUt chuiso

(b) of liule 93S, aiiy meiuher or alleged nieuiher

of the class;

(c) For the dett'i-niinatinn nl' any iiucstiou under clause

(c) of Uule Oy.S. any ih-i--i)Ii interested in taking

such accounts;

(d) For the detorniinatiun ol' any i|ue>tinn umler clause

(d) of Rule It^S, ;iny jierMin interested in ^ueh

money;

(e) If tlicre are more than (ine executor or adminis-

trator or trustee, and tiicy dit nnt all inncur in

the service of tlip notice, thosi- \\lin do not con-

cur.

RuU 939.

1 When-

2. ^^"nerc tlie notice i> ^orvod hy any person other tluin
^

llie executors, administrators or trustees, tlio said executors,*

udministrators or trustees. S\eir.

See thp Eng. (IHS."!! I£. Tf.T.

Xotwithstaiiding The proviNicni-j of tUis li'iilr ilir .linl^f will in>i

usually (letermiiic any (nii'sli(ni iUVi-ctiiiy; tlu* ri-ihis nf iIIum- imtmiiw
unless they are parties, or an' jiropcrly ri'|ii<'s»'iiri'ii nn ili.' jiiipliiation.

The Court has no inherent jiiriyilictiDii m il.'rlnr<' ihar tin- iiartics

to an action sufficiently repri's.>nt ahscnr parries: sr.' h'r lliilh ii-Smith.

"i" L. T. !)-_M: S. C. r.S I. T. r.Ts : M,>r'i<ni\ linirrn, Co. v. <'(yw-v-

Kiil ]!Hi:». 1 Ch. S!tS. An appliraii-m may he ..iitei-iain..<l in ihr ali-

stnce of a pany : st-f U'lilr lini* : hur imli'ss hi' is rh-arly repn'siin,.!

in nccorfiance with some ffiilr or statute, tlip :ilisenr»'c will iifji he
bounil hy the adjuilieation iinlos.-i lie has siihsi'i|ucnily, with uiiliii>

of it. aflopteil and acted on it : set- Re Lnrt. 18!M1, 2 Cli. TV** ;
7." I,. T.

17."; and sec I ffuvr v. I.riri.t. 27 Ont. App. 242.

An exccutnr is nut competent Xd pi-csi-

strnction of a tl^visp of real estate, mil
estate: sei> In rr Yuuno. '>'^ '" I'- J. SI.

For the iiurpii-;!' nf hiiidiuK ahscni paitifs !iy proiciTlins:^ luni-

menced under Itiilr It-'iS. the proviwions of Iftilm 2oo. 2iH, mu-it ln'

observed : see the notes to tliosf Ifiilcv.

Although this Rule contemplates rlini the noiii-c nf moiinii shall,

fn the lirst instaiict', lie served oidy on otic, or some, of tlie pei-inns

\vliu>f ritihl> aiv ailVeied. .vot il > not the pnu-

Iieiitiim fur lii.

le repriweiits tin

of the Coiiri lo
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decide (lUpotiotiK under the »imilnr Knu. Itule iiiiU'sh all pewons in-

tfrestfd arp elilipr inirtioR or sutHfipruJy re|)r<?sented ; on tho first

return of the motion therefor, the Judge will, proliabJy, under ilulc

940, give all iiftf.-.<ary direct ion h i-iiher for notifying the other vt-
sonx interested, or for their representation on the application, «o

af> to hind them hy ;he urder tliat nuiy ultimately Ik* made: see A'f

«.iinliiirr. W. X. 1H87. r>n.

I

I s

k I

Suininni'v

Car ri litre

anil Hervice

o( jiuii:iiieiit

or orili'r.

Jnterftr-

ence with
dirt^'tiniii

of Irustei'S,

Service ont of the Jnrtadlctlon.—In Kn^lnnd ilio Court ciiii-

Tint K'^e letivp tn -jcrve an originaiii:;; smIlmun^ mit iff tin- jurisdic-

tion: Iff- CUlJ. lS',r», 2 Ch. 21. In Ontario, however. Itult W2 C^i

would seem to apply to an nriciinitiriii notice under itiitea D3S ct S'l/.

An applirntion for leave to serve it will have to he made under

Ifuhn ll'.:i (;J" and It>{ ; svinlUv. the order Mhoulil limit tUo time at

which the notice should be made returnable: Rule 104 (2).

»40. The Judge iriny direct such other persons to be

'crved a* may <eeni just. New.

(a) Tlic Judge iiuiy also exercise the power* conferred

upon the Court by Uules 200 and 201. Rule 13G6, 19 June,

1904.

See the Eng. (18831 R. 7*;&.

In Kngl;i''l it l»; held ihnt the third party procedure (sec liule>t

i09--16l, ituos not apply to proceedinRs conmieuced by originating

summons: Re \Vilfio». AT* Ch. P iMiC; 63 L. T. 100.

Clause {a) will enable an order to be made .Tppointing ssnme pei>oii

lo represent persons interested, ubo have not licen served with notice

of the motion. In the aiiseiice of any such order. ptT.-;oiw who are

not served, are not bound by the proceedings or by tbe order made:
sue LIfmr v. Lewin, liT Ont. App. 242.

941. The Judge may summarily dispose of the question:*

jirir-ing on the application a id make such judgment or order

as the nature of the case .nay require, or may give <uch

direotions as he may think just for the trial of any questions

arising upon the application. New.

943. Any special directions, touching the carriage or

execution of the judgment or order or the service thereof

rpnn persons not parties, may be given as may seem just.

Netc.

See Eng. (1883) R. 771.

94S. Service of a notice under Rule 938, shall not inter-

fere with, or control any power or discretion vested in any

executor, administrator or trustee, except so far as such

interference or control may necessarily be involved in the

fr.Trtii'-ul:^r relief -ought. New.
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3. Admimsthation.

»44, Any person t-liiiniing to I).- .1 iTctlitfr. or .] *!'t'ti-j/j;;||';;''''

fie. [RTuniary. or rt's^iiiiiiuy legatee, or ihe next nf uiu. ur '""-^
(||;>',\';

^J)!

of the next of kin, or tlic hi-ir, or a devisee interested iindi-r tho ;';'•-•''>':

will of a <!ec^asod person may apply to tlie Court or a .liidj.'o i,,.,!,,,,,',^

upon iiH'tioii, withoui an an inn !)ein>r in.-liiulrd. "H- ati_\ ^i "'r i,,rii.'i'ii!iii-

preiiniiiiarv proceeding, for judjrnient for the adniimstiaiiou
'"''^""'"

of the estate, real or peri-oniii. of sinli d.'iT;i-r<l iir-.(.:i. (hh.

Hule DGr,.

Thk.n Inim Thy. O. -HJT.

It is settlt'O tlmt nn inQiiir.v as to wHtiil iK'nIict iiiul .l-tnult ti.ii.v

be made in nil <asos niuler an ndmiiusiration .iudginpnt crauted on •

motion: Itc AUni. I'amck v. Mhii. '.) P. U. *JTT ; 18 C.

Carpciidr V. Wood. 1(» Or.

L.. J. 24li

:jr,4L .vf(/?inni V. Hatty, 9 IV It. 500: iplir..! i

lit i\ I,. J. j;i4 ; ami that the pxi'cutor may bf cbnrnp'l with n rfrr««-
||||'J|j'

''

Idfif nri.-inf.' 011 tin- iirt-oiint; Itc Sfrn;,/<, f;uk v. Nfrntrv. 181*7. 1
,;j;t,^|,,„,

Ch. 42*2: and it would seom that any urencb of duty which is practi- undtrtt

c-tillv a maitiT of ntvoiiin may he fffwtually inquirnd into, and dealt ''"'*

with, under a judgment 1 i.taiiud iiiidcr this ItuU. Where, however,

th.'iM is liny -iiifstion. 10 h,- lii't^^rniini'i'. Inforo n jmttrinpnt for ad- \vii,>ii i>

niinlBtration can properly he pronounced, jin action should he roin- "'"*' '"

menced hy writ. Thus it waw held that a Inll ninst hr fih'd wliore th.'

construction of a will was necessary: Hn/uf.iid v. Sirnrrighf. S P. II.

Tit: Frnnkn V. Worth. ST* W. U. m« ; Tit; L. .T. Chy. ".It; r,i, It/on v.

Ciirhfon, 35 W. R. 155; 5(1 L. T. 151: where the claim was for Pup-

port of the wife nml children of dei-eastd. rnisinii siihstantially the

siime question as would he raised in an alimony suit: Re Foxier,

Griffith V. Patterson, 20 Gr. 345; Croom v. Darlington. P. P. 20S

:

where the claim rose out of n contrav-i of suretyshiji: Re Cnlhiii.

S P. R. 542: see also Re Mfni. P. K. 277: .ind Rr Arrrdeckrie. 5!?

1,. .1. Chy. Ift2; or where the executor is rliiirsed with misconduct:

Re Bahrock, 8 C?r. 400. that is, misconduct which would entitle th-'

plaintiff fo apply nf the outset for :in injunction or a receiver; Sul-

livan V. Hariy, P. R. 500; not misconduct consist ing merely in not

hn.iuj.' ill counted for moneys received, and whicli would be shewn

upon the takinc of accounts : Ehertx v. Eherf. 2.1 Or. 5tr,
;
AV Mc-

Millan, 8 C. L. .T. 2S5; Re Bnnircll. Amlcr'ifin v. Hendrritou. 17 P.

11. Utii; where the plaintiff claimed to be a creditor, and hiK claim

appeared to be barred by the Statute of Limitation^, but he Hnimed

to avoid the operation of the Statute, on the pround of fraud on the

part of the testator: Re McDonald. Cameron v. MeDnuntd. 2 Chy.

Oh. 20: imd whore a IcRatee claimed administration and it appeared

that nn award had been made respectinc the applicant's claim, but the

applicant denied beinfi party to the reference: \iideU v. nHot. 1

Chy. Ch. 320; and .see Groom v. Darlington. 1*. R. 20S; and Re
.UMt)*tc. 10 P. R. OS: 20 C. L. J. 112. In Bnrr>( v. Bni::iU. 1 Chy.

i li. 248. special inquiries as to what would be proper to be allowed to

the applicant ( th<> widow and administratrix I fnr imin'oveinent.s made
on the property, and for the maintenance of the infant children of de-

(nas:ed were refused, and the applicant was left to fib' a bill. Ttut where
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Wher«- i>ro-

uiineietHari

iiia> ni'lily

COS«!OLlUATEl> Krt.KS.

il,,. fuels iiiH nut III UlHiuM. unil There l» onlj a qUCTtlou ot law lu. tu

11. . i-ivlil ..1 111.' applirolit 111 »»'. It «nulil «» th"' ""'^1' " l"'"' """"'

b. d«dd«l oa a motion without „Htti.., the partie. ,„ th. n«-.-..y

of lirhnilim .111 aitloii 1 lie l'oK,-r.. I mMI v. y/.ij/i(.., .
n l li. U. -.il .

anil It
1« 'o««il>le llml iiiutr tip, nilam^l p„w«. i-,„f«r«J by K«/.

•.as. it may lierentt-r b^ held that »an..- on.M whuh. .u.d« tbe oIk.

.iMlBl.mn. W..W hel.l to !» ii«™»ars- lo !»• loimii.-iicwi bj »rit »"nlil

now be ennrtiiined uii iiiolinn niider lliile itw.

n-hero the nppli.atinn i. iiind.. c/li limtioll. in a .«»'!" wbi.b the

Court i, of opiniou that a writ .honUl be l..ued, an .inbT ,, u. la ly

made Bivlnil the appll.'ant a day to loinmeniv hi. anlim. In default,

the luotlon'oV di'ii.i.»e,l. but it the ae.ioii be ,.o„,„,ela;ed re.erv n.

the fo«t« of the motion niitll the trial "I ilie a.11,,11. A. .\UII;:i«M.

(\^,„.«» V. \lrUo««ld. -"fra. But where the pl.ilntil eommen.e. an

a«ion. In-tend of applyinn on uiotion. where tlie '»""."'";''."

proper, be will 1* disallowed the e«ra co,t. occasioned th""-!'',
;^

S3. 91, V. .V"r,r,i,,>,. ir. (ir. :,.-.«: or. I( it i» not .dear thn lie

Action wa. ,iii,i.v.,sary. tl.e .„„...i..n ..r the addltioiia c,,.t« w 11 e

r,-.erved until after the .Mn»ter lin» made hn report: LUrU v. hi,,, I,.

I'l Or. .">(>..

Viid where a ereditor brings an ndniinistratioii »uit. afi.T b.iiiu

informed that there are no a.».ts applhable to the 1'n.vmeiu of bi-

ZL if the information appear, by the result to be '"''«''»""?

rorrect he may have to iiay the ,oM« of the stilt: / '" ' I'V "'"' '

dirJ IS (ir. IS-,: ami so also a neit of kin. or residiian" le«a-

,ee. unneoWsnrlly bringinB an action, ttt.y "^ ""'f''"'
'°

''S''
•^;' T^:.

of it: see /-«««! y. AVa-icli/. L»J Or. 41,: J?c
Uood/,a/l, . Out. 4.,i.,

SI, Ills,, a trustee: it,- I'ohbHrti. 41, I.. I. ^MS.

A suit unn.-ceBsnrily broufht by ,1 reaiduary legaiec claiming, but

famng to e",abn'h himself, to be a .reditor was on further dirm.oiis

li.m isse,! with costs: llr .l„li„.l„i,. 2r, lir. 2111; and see P, 11 o .,l/i«".

2 Ont. 4.-,H: and a residuary legatee of money and sticks, subject to

a prior estate for life, is pot entitled, as of ,-ours.'. to liiive 111,.
|
rfi-

? tv- l>.o..-"it i"'" I'""' '" '" a.lminlstered; and where the fun.l is

inyeated in" the name, of proper trustee.. »"^,.i"
,'^'.?j'7.,,"'™"|.V;^

the Cmirt will r,-fu»e to interfere: Hi' Ur,i>th,r,iil,: .1 ( b. K. 1-1.

4S L. T. .W7.

The extra cost, of bringing an aetion where a summary application

would haye siimced were disnllow,,! between soli.itor and client.

/,-, lll,„l,ii .1- llcir, 1:1 1'. K- «' !» r- K- --••

„.j";:T^-",in :^r-;,; at":i;;L:J;r"r\hr ;^^o.r
Jff

under^rti. «a,c wa.
^J-J^'^^^ j.^ Ji'^-S ie'r^fi:::-;:

'M,.r„ii«,„. 1; r. It. 1112. :10s.

Partl...-The proyisions of H'lln K<:i. 2ii:i. apply to proceeiliiigs

T^ ,l?i!
/,•'," Ml parties from wliom an a.voiint is souglu.

'I'o'.l.l 1... s,.rv...rnitli H..ti.e: see ffiilr 20^ note.

P.,.„„ai Repre.ent.«v..---ni.. personal
i;"';7':';;;'';:;;„;;;;;f

.tilled wlien. llie al.pliration Is made I..N an. .l...litor.

>e. next of kill. .'T ii.'ir-

Wlien, be ,„-,k.- ill.' .ppli.:::^-- Ki"--'? '>- '""^ SO"?''"- ''" '»

,. i,„rlr: see Rule 960, and note.

nlwn
devis 1...
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,.< to vvhi'tlifr a RlU« M4.

lit f'li- mliiilnii'trrt-

. Hull I"

, ,
, >i>uhi

> IfiiH.'iioM f^trtt*'* : itifliimiily

ult for luliiilniH-

TIiiTe riiUN-iii" tn !<• wiup conflict of mitluiiil.v n

II •tiiU'iny Iff ii-"*!". lor thf inyuipnt of ilrl»ln. i» a i

Idi- tin- iiiTontKit ifi.ri-itciitutlvf to Hpply 1" tin- '
'<

linn ; M*!' i)i>t!- iiiira. Ill li'ttf tu Ifulv !>."»<», p. I !'.•

TIk' ppiMdiinl ri'prr-ttentiitivp U t>ntUlt'il tu lirini: ti i

irinioii III urdff M* iditiilti an hulfuiiilty in rt-Hpi'tt ti>
*

tfi liuniruith. I.'t \.. T. latl: Imi l)*> liun no rliilit to instinii.' ii »iiit f"r t.uaiiin

iMliiitniHlnuif.n tut-n-ly to olitaiii an Imicnmity liy paxniiig IiIh »<- i.'Xw
n.iiMi^: U /<(/» V. riitniiiiiiH, V, (ir. iM>J .

''"'< V. iHmir, Hi (;r. lifJ

;

//ony/ V. liairy. Ill Uf. -l.'iS ; ami lit- may lu' n-fUHwl lim roHttt of a

Niiii if iiutH'ct'HNiirily luouulit : lirahum V. Uuhtun, 17 <Jr. 31 H;

Si»i>.ui>- V r/*(W.r, 17. t;r. tWU; hiit st>.' F<irru,r v. l(jW.». is rii. l>.

:.S: 47. I T. 2"J7-. //< ]lrri,lltin, '^U Cli. p. »!>.".
-.

.'i-' i.. T. TU : <.r lu-

niiiv be unlt'ivd to pny the costf* of lln' «iiit :
.SiiUinin v. Niil/ii «»».

in '(Jr. IM: li'r ItiiiKii. iMfnr." lloyd. (*.. i:Uli May. ISM; or tV 'ohIh

.if a wiiii liriHiBlit liv a in-lit. .r or Ii%itw. n'nili'iv.l n.-c'SHary \>y tlif

a.ti.ili of'lii.' .s.'ciitnr: )l''iiH v. r.,itrtirr. 17 (ir. L7I : Itr lOfUiiff,. 14

I.. 'I'. '.Ml: :m I.. .1. riiv. ;11T; AiV/.n. V. A'(7/m.*. -".> <ir. 17--'. An appli-

.iitinn was lii'Iii I" li- I»i'"i>*'r ivli.>re on.. ..t ili.- l.-i{nt.vs \* t^ ahs.-nt

from tlie I'rovince and the exfciit.ir had takt-n iiroiwr step*, tn lin.i liiiu.

mill rould ni.t Kfl a disiiiarsi' ivitlumt •ninitis to llie Oiiirt :
/.'' U '"/'

.

!S (;r. 4S.", So also fMriitor^ lia\.' ti.-t'ii cliarsiwl with so murli nf tin-

costii of tlie rpferencp ax were incurred .. cstuhli'.liiint rliarui"* iiaainut

ihfiii \\Wu\i ihi-v .li<|iiii.il: si.inirl V. //.'. /,.< is Cr. 'Jt: s,.ntb v.

/?«. 11 (;r. ;tli: Itnld v. ri«„„i»Hi,ii. -r U'-. 1..4: ami s.-<> Axhhouiih

V. .|M/.6»uffA. 10 (ir. 4;i:'.. But 1111 4.x.'(iin.r may In- allowed his rosts
™';;i;^,^

[\\nnuh In- has .omti'.tt^'d a i..-.'a<li of iriLst, if the I'state lias MiifftTwI ,.,uUkili..

no lass: WhirJ v titihlr. S tir. 45S. But a pcrsimal rpprest-ntativp ..>«».

in li-fnrlt wa>= liolo not .'iilill.'d to costs until lif had iiiadi- food his

default: lie litiMhain. *J;J Ch. U. 195: 4H I,. T. 47<1: .UrHiron v. m-v l.,-

Vromhir. L'." Ch. D. 177.; 41» I. T. Mi'X In T>l,f,.i V. 1-<iiin,ilrr, 1 Mad. "H-n-l i"

L1MI. it w.iB laid down that if ihr -nit would hav.- I'f-n i.rop.T. and the
J,'^^,,',"","...

fXfTiitor a inTi'ssary party, if tin' cxfrutor had not nn»<nnductpd him- »nrv ttuii, m
H-lf, oucht not tn pay all tin- co^t>i of the siiir. thoiiirh in *he

|j'

Jl^'^t
"'i-

( MUi-i o( lln- suit it apli'-ar> that In- has laisconducled hinl^elf
;
hut if 'nep^wMirv

Ihe miscoiidm-t of the exftutor was tlit* sole ocrawion of the suit, he l.y hw iiiis

riiBhl thi'ii to pay tlie rostw. ThJM n.. was approved

i:ii': 11 (Jr. '.'•-\
; and Sinii»<i.ii \. tlorin'. JH (Jr. 1:

111 the latter rase at p. 0.

Apiitii jiiioiis under this It'ulr art madi' in Cliaii'lii-

liitt

Smith V. fomluit.

rriiiarks

i>t U'

however, the raoti*"!!

( haiidwrs is t'xclnded. and ih''
'

'i

Judge In Cliambers : see Rule 42

Appliratious hy adults may l>e iiuifle

I.ooal Master having jiirisdjction in iln

rsifM: Ituir !H7. A Loc-al .Master's .

iinHion liein^' op|iosed. and in tli-it eveiil ii laiisr

a Jiidjre of iln' llia;h Court in Chandt.'rs: //..

Where an adminisiiation jud^iuieiit is inndi

i.'fereinf should iirinni fnri'- l»t* to the Masi-'i

\^hirh the person, wliesi- t>«tiiti' is to he adiiiiiiisti'

'.ft V. I'airhaini. in 1'. I!. 7>:V.i: AniiM'rotiii v. An

Jtiilr 047i provides that foiirl*'i'n clear da.vs' i

must hi> f:i\en. .Motions for administration, tli''

.xpfption to ordinary niodous. which only ret]!

nolicc: Itiilr "AX: and >"• /.'.nlxn^fir lii. il; V. .\ < i

m of 111

adjoari

/.'»/. ;'.i;.;: i

Ma-ter i

I iK'fore ;

III lit-

for tl... lib. purpos.. ,o thel.-;;,^,

cdunty where tlio liecasi'O

urisdictioii i-; ousli'd hy the

adjonno'd In-fore

Chaii'lKT-. the

lljr County in

resided: Thomj'-
• i>;i. IS P. it. 7,:,.

.' of tlh' motion Ki„,rtetii

e, constitute an 'lu>»'
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\\HH C'O.NSOUUATKI* lit U>.

C)r«dlt«rB.—A iTpdlior wlmcv dilpt U puyalil.'. lui^i iuuIk- aiiiili.u-

linll lol .l,l!iIUI.Mniti..|l ..1 lllH -l.T.iWtl .l-llHH'- .-IHH'. VMll I

ualtillK a jcur finuj liin il.t.ii*.' T» im ult|>Il<nlUi» l>.v n rrfiht..r iuT

iIh- :i(tiiiiiilHtriitii.ii ti( til.' iiiiMHiiil fsiaii. no din- iiiii ilii' i>.i-iii4il

n j)rf»fiitaii\i'. iitnl ..ny p.-t'-^tii liitert'ttH'il wliu iin- iiifjini.- !•"•' Ui'h

lUKt. in'cil hv iiiiiiU' (Iffcmlnmti. WIitTc nn iiiiiiiiniNtratioii of thi

t. tiliv IH aluo ,-mi«lil. H.lli" iilif llill-l I"' inil'l" U l';ill.V wlm I- lll-

tf^rp-'iii! Ill thf milty: Hutv ltr»l. In.i. r llie li'iulutiim of /;»/'W..*

' .';iii,.. -mil. n-iiliv ii'|.fi".i'm>, ftir the I'lii.t"--

tbiM Hull, liotli ili« rrnl nnd i"'ri«mril *-;.iat>

Isi .Inly, INMi. una it I" not |irf)p*'r I'l

(if siiih i.t'iHiii'M piirtifx iinU'Mn III'' <Miit.-

1 iiiid-i- U. S. (I. <. IL'7. -. t:i: -J i-(J.'

r.Tli. /,»< Ito.v.l. r.. |,,
-SK: 1,11' tU<- !i.Ti -

vith Ihf jti'li.-iii>rit iitiil.r Ittih

of tiu uifijllcuiiuu undtr tb

v: lui i..'W.;i« (IMIU 1.1111 '

innki' lilt' li«'ir»* or ii.-vi >i'«t «

|,ii>. Ii.-.'.>iii<' i^i..! it) ilii'iii

/<i»w.(* V. r/(,(i»-, :tl orit. :.

Ill lull- -i iiiiiJit li*' wrvRl \

Wliori* i1j»' U'lttrs 't ailiiiiniHtra

it niil Ih> iirccwiti.v tM tr*'t It'tt

in unli'i- t" oiiriiiii pfoiKT npn
Wlii-ri- ill'- iialiy hai Itfoan.

laii'

.1, ..i.iitii'a-

i,r ui-ntiii>r

|,r.-lN'lle. <.l

> In nt' til.

lU [i.l it l-.-liI WaUU-

; i:.i.

II) arc liiiilu'tl to

•rs of luliiiliiisi nil loll a

>..|ltiitinTi <.f til.' tf:ilt>.

. ilivt'si.'.l irnii; rh.> p.'i

;, |i» I'll.' a funiinii. lit- •

In ii(lliiilli.--1 nil lull ill til

, I. .^s. 4. .-..

.TMinal

ptTnoiialty.

I till' n-alty.

.1)11. il rcpr.-^'i

I'l.n-.'iitotiv-"' all iui>i !!

.,..,. )iit of tlie jtirindiction : If'-

V. H. iss; LaUh v. I.'il If. J.. It.

Wh.ic il'rn- an- -.'v.thI
i-

sprvrd. .\cii th'iMjEh some li-

r,rrf,:ni. I'iKhnn, v. rur.ull,

A jiideniciit f')r ndi

^f||la! rppr'^'^fiitrtliv

1". \()i- iitiuiii-l 1I--

tlii' will: Outnnn V. U"//c7.7if>ff.

hilt s... II. nv Uiilf Itttt. iix ti» a

notwithHtiiiidiii« /«'"'( IIMJ. w t. .

i'\(",iitor (/(' ""Il toll, il wmild seem to bp tho better prnctice lo

ti. .!'..' i( l.y uiir. :ind not under liiilrn 'M4, 'Ml. Si'.> fiirtlvi

pnrtipH. Itiilv liltii. not)'.

On tlip inotinn. tlie apii

d.'fi'iidiint il till' pt'iNiiiuil repreKentiit

,

iidniinistrj;tiiai. .n- Iftt.fJ proliaif shoii...

FoMtrr V. .l/rnWin//. 1 Chy. Cli, 20: /.V hfirl. J Chv. t'li.

iiriitidii cnuld ii'.t formerly be grantHd

siiu luit wliere iIiitp wuh no l''i:al p'T-

fon- Ilie Conn: Uoiim.II v. M,„,is. 17 K'l-

iitnr nanifd in ibi' will wlm had not proved

P. U. l.'Ul: Itr Colt;!,. S V. K. .".m:

ons iitffiinnf an fxi-cmor <lf *'•« /"''.

Ilie a'ti'iti ix hrniiirlit

nni-

I-. ti.

ant. must lie prepared with prnnf that the

onliitJirily. the letters of

il bo prn'liic«'(l : lif MniiliitU,

Hnt

I' I iere ili«' pliiintiff swin-e tlmi the d.-fi-ndnnt was ndiiiiiiistrHtor. aril

thr fiiif wa^ M.if dl«piil.-il, iirndnrtion of the letters wns dir '

,-ill!: /// /(<//. ft<ll V. Hrll,':i Chy. fli. :H»T. It is siiffirinnt if the

letlirs nf adiii'iii-stration lie ttrnnted nt any time tiefnre i<..f hearing

of ilh- iiiotinn. even though subseiiuent to tli.' J:i^ ine of the !iot

t-Jdiiifnitfih IMf ItsHrriHrt' Compnn\i V. Alhit. 10 (ir. .'iH-l

d G. L.'A. Cu.. :'.2 Ch. P. :\T.i\ Trirv v. tio\n„y.,n. Ht I)

V. Fauqukr. S (). L. It. ~V2: no^]c v. D
4'.Ki. It has been held that letters

pendenir Hit' will not r

Re .If'inMiiic

-i:^: llifii

i} rilitt r.hiMs Co.. Ih.

of adTiiini«rratinn obtninetl

commencement of the netion

of I.iniitiitions : Chtir>f

k h. tl

«n ns to bur the rtmninc: of tlie Stntnt

Itne. IS Out. :{71 ; but <loubt seems to 1

h\ III"! y. I''iii;"'"'r: "lip''": ^'^ -'* *' *• - - - " -

sroiiml that the personal representative was not h
'- neecsary m raise that objection were 1 1lowed

;

Ik;;." 'I'hp rrMitftr nrr-'yin? tim«t '

thrown np'ui thi« rieeioion

Where the motion

.is( d on the

partv, only the cop.. ..

IrirUi V. Hurl: « r. K. .--. . ..- .:— .••, „,:'.— ",- -•
" 4e of bis einim ns creditor: ffr i'lnrkr. 2 Thv. f'hpriiii'i fori'- evidem

ri7; and where bi« cluim is disputed, he must establish it bv projier evi-



aumimsiuathj.n I1.S9

(it-Ill • iH>t itV* II UllrolTiitiiil iUfd PI iiiill.i' i- in^llltli !

bruiikr. 111 Or. 4(11; «< / i"'*, 'Jl I'll. I'. -H'

: I ifiii,, V. 11' l-«lll»Mt.

„,„.„, - _- """•-•"
''•"*'i' I ,„ri.U.i>ii

SIB It. H. O. c. 7;i, n. Ill: mill a- tn tllf nature uf i-iirintiurtUiiiH iii)il.ri>.l
, „,M.t

;...morrf., J I'. IP. l.-il. i:»; M,-llmmld v. .WoAiiiion. »! <.r, ]•.>
;

" "• '

i;,/v'.i// V. MvKaii. I '•. r. 1; i''' I > i''«»i""'. -"' ';i-
--,V

Hioirn V. loj.ruii. •:« c:r. 1(1; llilllnau • il'i'm. JS l.r. ••'; ''

/,ni. /"". 1 /..III", (l.. :i'>i;; "« lt<,liMm. -S-i i;r. ICPJ
;

A'l «'««.

ai lir. asTi; IS <:. 1.. J. 11 ; r«rkn- \. /v/*iT. :a c. 1'. iia. oi.pr.n,.ii

mHailtordv. l/.i../r 1./, s Diit. .Viip. HIT; W «ln,i \. Sntn. i\ I'M.

\nt "At: U.ii....: V. II '"/.rni. //.., il'-Jl; '.,,/. V. i.Miiif. -.a C. !•.

Till- Kc Uunaii. 'JK <ir 1; H IM- -Vpi'. :"»'; ''"'" * ""'" ** 'J'"'

ai7; ym-Hrv. .l/i-.l/iifti.... 11 Dili. 71H; //..Jil v. Unauifr. 11 Out. Ami.

.•,117; /Ml/. V. lr.i(A... .• 11. 1.. It. it:;; rii,mi,~..« v. C.iiK.r. .1* S. i .

It :.111 ; Itr lun-ii. :l- lliit. l.''!; Ilr ..»». liii'"" Tiwl V,,. v. 'n/ni'....

i; 11. I.. 11. JHl : l)-<ii«m, V. f/( „„„ar, ."i II. \V. 11. HI. TIih ,.Mrr.ilii.i :i.

linn mnv !"• fiirnl»lie<l liv iiroilmlloi. am .iiinpiiri.^nn at ilii- l.iiinl

„,,,i:,t;,r ,i-...i, // ic"." I 'I'll / 1 ". I.. II. H-. li
'"

-Mill. 1..1II it 111- ,.„ri..i...nui - i" -111'-
1

".ii '"';-;• '"', i; '- ";"

li,.,.,.-,irv 111:. I 111.' V 111" I'liil- -li" I" '•-Iiil'l'»li'-I I'.f '"'I'-

|,,1,|,.M 'l,.Milii(.l.J : llmll,„,l \. ]hir,l'„i„l,l. ..Ii/.™.

WhiTi' tli-rp id vorrolior.ilhe I'viilp (it ilu- "l<-lit. iiUiT'-st tlii'i i

nmy 1 ll.i.M'd witbiiiit iiny ..ornili'iriulvi' pr .nl nf an nitr. I'liipnt i..

pa.v inliTii'l : .ii'cor v. finifi. li (I. L. U. 34.

All iiiiiTP«l,..l parly !.(;.. a r.'.../iu /«• liU"'' "lav civ.. (•.,rriiii..r-

iilivB eviai'm'H ol 11 cluini : ll<ihiild v. (. j.jiii'. 4 O. I.. It. ll'l.

.No corroliorntion is iii'|..'...»:u.y ii< lo dainii' ;ii;ain«t tlii> cHtiiti: of a

ilivTiini'il ii.T»iin ariaiiiK afliT Ilia il.'illh :
.l/rCI. iin./Zini' r. I'lTkiim. .• 1 1.

I.. R. 129.

An annuitant uliose anniiily i« liajalilo 'ih'Iit a nn.'iiaii' innili' li.r

n li'Stator ia nrit pntitli'ii to aiiply for nilmlni»traiiiin nt ili- i.viai.>r>

(»tatp «o long OS tlio anuuil.v is not in nrroar, i'm'Ii llioiwli tl -uii..

1... .Iplioleiit ; lie llanjmicrM. Ilickn V. Hor.'. 44 Cli. I>. 2;i''.
;

''C I..

T 81(1.

.V pivrtii'-i-sliip i-ivilitor .uiiia for tli<. a.liiiiiii-'intion ni' lln' , 'intc

of'a .I.v..a-.K| parim-r iiiii-i .join Ui" ~iirvi.ii,;; I""''""'. ''",- ,',','"''/.'

,.v,.ii lli.oisli lie is insolvi'iil; Ilr l/cC'rac. t'urfli r v. Oiiri.<. ;;.. CU. U.

Ill: 411 I.. T. J44.

WllPi-p tho appli.aiit was imnly a ,.r,.,lil.,r ,,l' lli,. l,r..,„a^ r,.pr,.- a|,|,ii. .„,i

^pntativp for n.lvaia^'s liiailo l" liii" as sii,.|i. lli" nl;;'!;yan,'ii "ji- r,,- i,,!!- ,

tii«..,l- I .,„,„l„n I. /;,//. HI Ilr. 110; I'lulinll \. I<:il,«ll. I.. It. . ( liy. „,,,„

i"'i •;,,. ;,", i; r it- i-"7; ",' « v, .i..i.r.,MT,. i.. it. r. r.,i. i:!4: ,i,...,..,-.,i

t'irarl V. .V(, ,-,',.. Is '>: "' S'-'"". '•'>< '"l.- '"'l''- '","' »'' """'." ''

Shiiiit. Is lir. 111. Creditors u liose dfltls ur,- i,L,.,iir..,l ;,v ,ii, ,'; i',,i.

ill i-arryiiii; on a liusinpss i,f liis tpatator a.v •mill,',! to ii|,l,'iiiiiii;.

,,,1, ,,; ill,, ,l,,,.piist,,l's pstatp to tlif ,,xtPlir. if anv. i , \vi.i(.li tli,- i.\,,,.ll.

tor is Piuiili'ii; !!' I'.hii.n:,. <<l„',ii ,,inii v. Il..h,„.:i,. 1.-, I'll. |i. oJ";

4:: I. T. 17-; aiiil "lifrp llio liiisiiifM of tlip tesi;it,,r i,as ,.,,i.i.ip,i

1.11 liy his .x,,i'iit,irs in a,.,onlalK-p Willi liis will. ,
n.,liMr- of 111,'

hiisin'pss wpl,. pnlill,.d to i,],pl.v for tho ndniinistrali,,i: ,,1 tlio ,'stal,'

.viliiMiBli til,,;,- v.,.i-,- no unpaid t.r«lit,,i-s of ill" t,.-;:;l„r liilii-lt ;

';,V Hl,„rc,:. 711 I.. T :H!l
;

'•'' »"'''. ". N '*^-'- '"^: '"•' ' '''-"'"

tiff, who harl Iliad,- advaiui's 10 pay thp ,W,ts ,,f ., ,

1,1 siivp Ih,- ,-1111.. tlu. ,<,sts of suits to ri'(-oy,-i- tWi

ritlo,! to nilaiinislration; <.?««« v. .l/(,a.-'». VI Ilr. 77

V. fnlltr. 17 r.r. lliri ;
^InMnifl v. .s,

wpre cases o^ a,|vaiii.i'~ t,> trustpps.

«:is li,,|,| Pii-

«,.,. „;-„. UiK.

IS I.. T. 1-s. -.1,1,1,
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Effect of

Judgment
fnradiuiii-

Utnt'on lut

to cl&iniB

or other
creditors.

: I

SnUMt. A jiidsmcm for ndmiiiiatratioii roniiot be act nside on the sroiiml
lliat the npplk-aiit wii» not a iTeditor. after other creditors Imve
proved under It: He r.i»,ii,/i, o,iln r. tViiin.;ii, 13 Ont. 70.

Where tlie i>eraonal representative has duly advertised for creditors
under It. S. O. v. IL-.l. «. ;18. and has distributed the estate, that is
an ansner to a sul)»«iuent upidivatiun tor administration by a credi-
tor wbo lia, faded to semi in his claim: He Ilrtickm, Doughty v. I'u.i-
,ar, til L. T. r»;il

: unless it can be primd facie shown thai on a proper
acoounung the personal representative lias still assets applliable to
the payment of the applicant's claim.

A judgment for administration, is e<iuivalent to a judgnieut in
favour of al! the creditors of the estate, but creditors who are not
parties to the action can only claim tlie benefit of it from its date-
as to the claims of the latter, the runniuB of the Statute of Limita-
tions la not stopped until the judmnent is obtained : lie Ciiiin<in. ]:!
Oiu. ,0.,

;
He (.TcniTs, 18 Ch. D. m1 : -a L. T. 4B4 : .l/oii( j, v. ilmby,

6 Ch. I). 101: but see Cronkn V. Vrookn, 4 Or. at p. (110. The judg-
ment, however, does not prevent the Statute from riuiniiig in favour
of debtors to the estate; .IrcAcr v. Scwrii. 12 (Jnt. lil.1: 14 Ont. App
723

;
and a judgment for the administration of the estate of the owner

of the eijuity of redemption, does not stop the running of the .Statute
in favour of a mortgagee in possession: Cnokn v. VVatkim, 8 Or. 3411.

-Vn application by a partnership creditor was refu-sed, where
It was shewn that the separate estate of the deceased was insuffi-
cient to pay his separate creditors : Jte Kitrmiril. Eilirnrth v. Barnard
'•1 l-'b. II. 44. :

.-|,-| i,. T, 40. In Arm^lriMig v. .Irnnlroiiir. 18 P. II.
50. the jilaintiff being out of the jurisdiction, and his probable in-
terest in the estate appeoring to ls> Sl'7:t, he was absolved from giv-
ing security for costs, he ogreeing that his share in the estate should
be chart' d with any costs he might be ordered to pay.

statu!- of Statute of Limitation*.—A judgment for administration of the
Limit.tion.. estate of a deceased person operates as from it date, not merely in

favour of a crclitor but in favour also of the estate, i.e.. of the per-
sonal repiesentative and other creditors, when the estate i.s insolvent,
in regard o a set-off against the cre^litor's denujnd. and the judgment
prevents the further running of the statute CJl .Tac. 1. s. Iti). against
the set-off: Jte Hallard. 88 L. T. .lour. :i70. The indgment also enures
to the benefit of residuary legateees, and makes a fresh starting jioint
in their favour against the running of the Stotute of I.imitations-
f finer v. Lciriji. 27 Ont. App. *J41*.

The personal representative is not bound to set up the Statute of
Limitations as a bar to a creditor's claim : Lcu-i-^ v. Hiimaeft. L. R. 4
Eq. 451

:
and if the personal representative, and such of the parties

benelicinlly interested as are parties to the suit, or who have come
in under the judgment, do not set up the Statute, the Court is not
bound, on behalf of absent parties beneficially interested, to di.sallow
claims against the estate which are barred by the Statute : .-Unim v.
Trollope. L. n. 2 Eq. 205. But although the personal representative
may refuse to set up the Statute as against the claim of a creditor of
the estate, yet any party interested in the estate, whether as credi-
tor, legatee, or next of kin. may set it up as a bar to the claim:
Shewan V. 1 ^iiderhfint, 1 I{. & JI. 3.-i2 : Re Wciihait,. Hunt V. We»-
ham, 1892, 3 Ch. .lO: 07 L. T. 048: and after n judicial decision
that a claim is barred by the Statute of Limitations, if the personal
representative pay the claim, it will be a dera.itavit : Midglcy v. Midg-
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ley, 18f»3. 3 Ch. 282; ti!> L. T. 241. But a tnwtt'e or ox.,'ntor can- *iil« 944.

not be ooDipelled by a beneficiary to set up the Statute of LimitatioDH

as a bar to any debt nhich tlie trustee or eiecutor lw« himself in-

rurred. anil tor which the estate is liable: BtKlgelt v. Buflfirtl. ISO.-..

1 Ch. 21V.' ; 71 L. T. iKi2.

Though a persjnal representative laay pay. or retain, .ii'lits liaivctl

liy (lie Statute, though otherwise jujstly due. he cannot properly pay.

or retain, a debt due under a promise which cannot be cnt'orccd by

reason of its not beinp in writiufc- under the Statute of Frauds ;
Jtc

Roicnton, Field v. IlTiilc, 2U Ch. I). XtH: 52 L. T. 82.->.

Where a cause of action accrues in the lifetime of the creditor, the

Statute begins to run against him. and continues to run against his

estate, notwithstanding there is no executor, or adniiiiistrairix tlieii-

of: but where the caufre of action does not accrue until after bus

death, then the time does not begin to run until there i« a iiersoiial

representative I (iraiU v. Mrlluiialil, S Ur. 41)8; S(trca«oa v. Uoildcr,

15 Gr 570. A claim cannot be kept alive by any acknowledgment,

or payment, bv an executor d> «oa tort; 11,., Biiutitriglit v. «ou(-

,ni/lit, 1-. U. 17 Ki]. 71. and see Lllia v. ;;««. l!Ki5. 1 Cli. bl;..

A personal claim barred as to personal estate by the six years

limitation may be preserved by a charge of debts on land as against

i.iii Inline, sil as to beionie liable to be barred only nftel ten years;

Re Stephem. Vfariarton v. Sleiilmii, 4 Ch. I). 31); U. S. O. c. l;i:i. s.

23. and see Barne, v. tikiilon. lSi(8. 2 Q. B. 223: IS'.f.l 1 Q. B. S8u;

80 L. T. «0«.

WTiere a contract for payment of money at a future time provides

that in default of pavment of interest for 21 days, at any lime, the

irlncipal niav be called in, the Statute will begin to run as against

the princiiiai money from the time when it might have been lirst

railed in under such provision, where there has been no subsi'ijuint

payment ; /(rcn'.« v. Bil/cAi r. 18'Jl. 2 Q. B. 'M< : 115 L. T. 321).

A personal representative cannot set up his own ,/c™..(nrif and

claim that the Statute of Limitations bars any claim against bira by

reason of such dcv«,Uivil: but it lie is sued for a ''',';"''"''.'- ';';
""JJ'

rely on the Statute as a bar : Rr IJuatl, Boicln v. HiinO. 38 Ch. D.

«09 ; .".9 L. T. 297.

StBTlnE Proe«.dliiK..-As to staying a creditor-s aciion «h™ •""S'W.,
administration judgment has been granml. see ;.i '•"";)"" ,i^.'"-„.tion alter

.•:«): Re aendemon, 2H <ir. 297 ; Bailru v. Moiil'ilh. ..1.1. l
.

-i."). aclmiiiinrn-

H,»,Imo„ V. J/MK-cK. V.) L. It. lr.225; itmilrilh v. 1/.t.'*.i«(« «(."*:. tion.

4 f. 1.. T. 41: Hnrruou v. .Slill,!.. W. N. 18,8, ,!l: II, 1 „„.. V.
.

.N.

1878 HI: and «ee Ui„iir v. «o««. in note to Kiilc 9.ii); and as to

-tayi'iiB ploccedins on the administration judgment, see Iliilr II.1.1 ('il.

In Re Wiimeialeii. 29 Oh. D. 5.-7, the Court refused to restraiii a

creditor who had recovered judgment iircviously to tlie adiiiiliistiation

order, from proceeding against the executor personally.

rroceedings bv a creditor may be stayed on the application of any

person inteii.,ted in the estate, (ui payment of bis claim and costs:

Pittei, V. /Mic-on. 3 Chy. Ch. 401; Re Hindirmi,. 21. l.r. 2!li
:

l.i C.

1., J. 132.

Where some defendants in an administration action by a .reditor

ottered to satisfy the plaintiafs claim and the costs of tie- action.

the Court refused to stay proceedings unless the rights of an infant

defendant were provided for: Clion v. Cleqii. 17 I.. R. Ir. 118,
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Ap|ilJi'a-

tions for
odmiiiig-

trntloti l)y

legatefH, oj

next of kin.

cfttinot Ih'

inwle until
laiwe of a
year from
deaili.

"*'** ,-",'" J-JP^-t tor administration, a creditor ™nnot, In an actio,,for ,c.i,ass brought again« l,i,„ l,y ,hc pTaoual representativ^

of ^tTf"'" ,""* »'.'""' •tc.-Applitatio„» by legatees, or nextof iill,. to, a,lm,n,.lrat,o„ cauuot he made „ntii the lan»e of a vmr
Imm the ,h.atl, of tl,e dec^oasiKl : see 11. S. (J, c. M3, » 4 i'tale™

.„^'„. ,-""'''l'- Septeuiher, ISSi;, hy l>roudt,jot. J. When the

«he„c>er a egareo ,t alive, may apply, his per»o„al rJpresen ativein case of h.s death, may also apply; *i„,^.„„ v, Uorn, >& O, !

'^„a lI'-lVu
".;,""""P"™''';" ".v legatees, .see Itule 20a, and noti

^m™ „; H
,^ '",'"«, """ '•'-"tees applying for an administration

redTor of heett'^'
''"'"' "'

"'f
/"-""I ropresontative to he"

J f, .
'^* """ " "» sround for refusing the application- ReBaswcll, Anderson v. Uendcnm,, 17 p. K, nm

»1>1'"<^''"<'"' «e

Wl,ere a legatee is a dehtor to the estate, the nersoml rnnresenf,

mg'that'th:',reht'm,''t r-fti^ legacy ,.™ So^not'^h^t "ndi
.^ ""t I'e ileht may be harred by the Stalule of I.ii,.it„,i„„s • / , Lla«h,: T„„l„r V. Made. I8S4. 1 Ch. U71 ; 70 L. T. Soi; 8 ll Vs,l

10," arth'e'n''nn'ni,''"'""'
'"''^7' '" ""' """""" »' "" »"°""J-. ^0

20 C. L J ll'"
remainderman

: /fe .i/a„»fc, 10 p. R. os,

m;?;^""
'"","'',"'''"."'"' ''''"'"^'' >" "'« application of a I, gat,.,, whoseclan ,„clud,ng .nterest on his legacy, only a,„oa„tcd ,o .S2S not!« tl,sta„d„,B that ,t was alieg,,! that other legacies remaiae, ,n na°dwh.ch a„ion,,ted to a considerable a,ao„„t, JhynMs v- tW , 19Or. I,.,

;
and see l{i laluMun. Johmlon v. Hoan, 23 Gr. 2H1.

Tl,e tact that the estate was small, and that no miscondnct wasm,p„,ed to the executor.s, and that it was i,„„ivi.sahTe ^10™, e£pense, was hold to be no ground for refusing ,he appl ca ,°o™ „£ a
ir

'" '"l-uini'tl-ati",,: Ite i;,lconvr. 1 Chy. CI, 27^. nierehow,.ver he executor swore than the personal estate did not e.°ceeti
>.,0. ,l,e (ourt. before grant,ng the order, renuired the applicantwho was one ot the residuary legatees, to tile au affidavit stit^g thaihe h„,l leaso,, to belave. „,„1 did believe, that Ibe resoit of the pr"ceed,ngs would shew a suhstantial balauee to 1„. divi.le,! „,„ong tl^e_gatees, .„.„,.,. V. F„„„.. 1!) Gr. Wi: and see irc.,*I„o„l- v. ZtccTt!

s'chy.Tl,' 41-1"' '• "' " '* *-" ^- ' ^^'' '"""'' '' "'"'"•""it.

Infanti.—.v„ application for administration under ihis A'u(c ,nav

fo,,u.,l, ,, ;,,(;, 11, r. l. t. S, , h,,, see I!«l, :,4S a„d note, whichperhaps, however, apphes only to applications ,tnder Rale 847 Ithas Ijeen granted on the mere suggestion that it would be for th,
Infant's benelit

: Re llil.to,. /./„,„, v. Ti,hh„n„ t> p R% h"
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where the ground of motion was that strangers bad got iiosse^siou of *?JJ'g^
most of the estate, an order was refused, there being no allrgation '*" "»°

that the executor refused to aeeount, or was colluding, and the Court

thought he ought to apply tor the order If it were ueeeasary : Itc Dear-

j«f, Mitchell V. Itearinij. 12th Juue. 1S82, Proudfot.t. J.: »•• al«u

;,•< lllala; 'I'-t Ch. D. aiS.

An administralion suit ,-liould not be iustluiled on lielialf of infants.

where the oljject is simply to obtain nn allo\Yaiiie for their iiiaiuteii-

ance out ol the estate, which can he as readily got by application

under Huh OUO, it m/.- /•'•««it/.- v. I'niirick, 20 Gr. 381; Huudldbm

V. Riinme, lb., 425.

Where the guardian ad litem of an infant defendant had made uu

objection to the unnecessary proceedings, no costs were given either

to the executors or the guardian, of such proceedings : 'Sliringtr V.

Claike. 15 lit. UtM.

Where the estat.' in .juestiou is small, a suit tor administration .\.i.i,ii,i>-

*ould not be brought nmil all i-.as„nal)le moans of avoiding the anit ;;(;';'"

have been exhausted ; and where a next friend of an infant brought „.„|,. „,

a suit for niiministration, without having taken step.s to avoid litiga-iritliis

tion and the suit afterwards appeared to have been unnecessary, he '°

was ordered to pay the costs of the suit: Uutchiim,,, v. Soiseiil. 1.

Gr. 8; McAndicic v. Ufmnme. 10 Gr. 103; Jfoodic v. Leslie. 12 Gr.

.^:;7 1 and see Be JoAiufoii, 'Jo Gr. liUl ; Corroli v. CorroH, 23 br. 4JS

;

He make, 20 Ch. D. 013.

»45. Tlie notice of niofion shall he served tiiion all netes-
l,;,;!^;,",,

fitry partios. including the exoctitor or administrator. 1-t clear ""'ti....,

davs before the dav named tor hearing the application, and
^.^^^^ ^

shall he according to Form Xo. 39. Con. Rule 9(S«. •.»«.

Taken from Chy. O. 46S. 552, 501.

l-'or r'orni No. .50. see H. & 1... forms. No. V',-'.

Where the administration of the realty is s.niglu. ii.aice iaust_lie n.ir.ji

Bi\en to the heirs, or devisees, or one or mure of them : Itulc Ool
; ;.',;™;;, ,„.

unless under The Devolution of Estates Act the personal repiesenta- „.„„i

nve als.> ivpresints the realty: ,... »ii;ira. p. US'*: l<nis.:„ v. 'VvJ'.

31 Ont. 570: adult next of kin and legatees need not be s..rved with

the notice of the motion, but they must lie served with an nffire coiiy

nf the judgment, as prescribed by tttilc 203 (oi : see note to that

Utile: lint infant heirs, devi.-ces. next of kill or legatees, must In-

aaule parties to the application before judgment : see Rule 04S.

Where infants are In lie served with notice of tlie ni.itic.n. a i.rar.liaii

gnardiau iic( litem miLsl be nppnlnl.d lo them. 'Hiis is ellerted by '.;;;,;;,7"|'„.""

serving the (lillcial Guardian eil litem witli the notice of motion: see,,,;,,,,,,,,

UhIc 1.52: only one copy of the notice of motion need be served on liiw t- l^

hill, no nijitt! r how many infiint defendants there may he.
api-iiiat..

»4«.—(1) T'jion proof of service of the notice of motion. ;^>™ i.";":

or on the appearance in person, or h_v his solicitor or counsel ej™i|;^;

of the executor or administrator, and such other necessary i.™™'~ i

^^

parties, if any. and upon proof hy atfidavit of -iich "ther ;.','||;t„'M;

matter, it any. as may he reiiuireil. the Court or .Tudie inay'"!?,'' '

'
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Bnia MT. award judgment for the administration of the estate of the

•dmiTiu decease<l. Con. Rule 967.
tn <oii may

(2) The juilpuont iiiav be according to the Forms 156 or

157, as may lie necessary. New.

See Lty. O. 46».

For F(.riiw l.'rtl and l-"i7, we II. & I.. Forms. No«. 838 nml SIO.

The nffldavit on which the application ia foumieil should he tiled

with the priiiK'i- (itficer. before the notice of motion is served.

Tlie affidavits slionid establish the tacts and circumstances necee-

«nr. to entitle the n.plicant to the administration. As to obtainine

oral evidence in Bupi.ort of the motion, see Uulea 400-402
1
sec further

as tn evi.lell.e ie,|Uil..<l. ,!uh- 044. "ole. .«,,ra p. 1188. A commission

may he issued after notice of motion served, for the purpose of ol)-

lainini evidence in support of the motion : ParreH v. Cniickthank, 1

fhy Ch. 11'. The award of judcment for administration is not in

all' cases ex drhito imtitur. lint is in some cases discretionary; and

where no Rood result is likely to accrue, judsment may be refused:

in re i'fi/oti. 3'J Out. T24. and sc- Itiitr 054.

Tile judfraent is to he drawn up and entered, as i-e<iuired in the

case of otlicr judcnients: s,.c Hale tiy.-. Where any preliminary ques-

tion has to IH. determined, as has been already pointed out. the Court

will generally require an action to be brought: see Rule fl44. note.

nil III a, p. lis.'.

The i-»ferer.(e should he ,iriiiifi fiiri. directed to the Master of Uie

conntv where the person whose estate is to he administered resided

:

Thom'iiion v. Fairbairn, 10 P. R. .I.'!:!: Arwitrani) v. ,lr»i«(roni;. 18 F.

U. 50.

Evidence
in mpport.
how oli-

tairifil.

Entry ot

judiinieiit

(or Kdmiii-

i^trKtion.

Adull i-t-r-

ai-ply ill

Lixal Mas-
tiT for a"i-

niiniHtratjo

of deceased
persons

to eome
belore a
Jiulse.

Iain aj>|ili-

eation liy

intants.

»47._(1) An adult person entitled to apply, under Rules

044 to O.iO. for a judgment tor administration may apply to

the 'Master in the County town of the County (other than the

'County of York) where the deceased person, whose estate is

to he administered resided at the time of his dciith
;
and the

lt:ister may, suhject to Rules 045. 946. 948, 949 and 951,

award judgment for administration according to Form 156.

Con, Rule 973,

(S) A Local Master shall not entertain the motion for judg-

ment where the same is opposed, hut the same shall he ad-

journed to come hefore a .Judge of the High Court in Cham-

hcrs. N^ii'.

The jurisdirt-on of the l.o<al -Masters under this Rule in confined

to applications made I)y adult persons : where an administration of

an estate is souRht on Iiehalf of an infant, or where the person whose

estate is to he administered died in the County of York, the applica-

lion mast be made in Chambers at Osfoode Hall under Rules 944-

:hi\: lie Hill. Hineir v. ffoiMf. in C. I,. T. 87: or in some coses
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It mnv !» ni'.*«»nrv to ™mmi'mv an ni.li<ra liy writ for tlint imnwiw. Bal<i

vltlililiuK il»* tifilitiii'j.. nr B48. 9*»-
Wheri' tlie nl»l>Iication is mnde Ijy persons

as sliwitii-. pi'illllinr.v, i>r rcsiiluary leBHtp™. or iifsl
Pursoiial

kill, notice
,

I'mist lie served on the personal representative of tlie deeeusisl person n'preiili-

whose estate is «.H.Bl.t to be administered : and wl.ere an ndn.lnlstra- »'j'-
-J;,

tion ot the realty is required, unless the applicant himself be entitled

to some interest therein, some one or more of the heirs or devisees

interested therein, must he servfd with notire of tile application, un-

less under The Uciuhlii,,, „i K»(.i('.. -1<* ll"' personal repres-ntalive

.i.lheientl.v represenv the estate; U«k '.l.-.!: niM see .»,.™. P. IIN^-.

where infniils are interested they must In all cases be notihed hy

service of the notice ot m.ilioii on the Dllicial (iiiardiaii oil tilim:

see Uuiis '-HX, lo-.

«' ,e tlie apiilicatiou is opposed it innst he ad.ioarlieil to come

before a .ludp.. and the .Indse may direct an action to lie broiithl

by ivrit; see «c liidiihitl. ;B C. L. J. ¥>: 17 C. L. T. U.

As to who may apply, and the persons to he served, and evidence

lemiiiwl on the application, see notes to Ruh- :tl4.

for form ot judfrnent on applications under this Ituk: see Form

No. !o*i (II. & L. Forms. No. Si381.

The judpnent must be entered in the same way as a judgment in

an action : Rule 635.

»4S. .\ judgment for the nilministration of an estate in Re(«™n-

wliicli an infant is intoresteil shall not lie maile until the i„iai,i..'

infant i' vcpresentefl by the Official Guarilian. Rules 13

Sept.. 1S90, \T,n.

•fhis Rule extends to all coses of administration either of real or

personal estate, or of both.

The Offlcial Guardian ai litem must be served with the notice of

motion; *u(e l.'.:;. and only one <opy thereof need he served, no

matter how many infant parties there may be. Ihe notice ot motion

should, ot course, be directed to Ilic several lufanls interested, by

nniiir.

»4». Siiocial (liioctions touching the carriage or execu- s,,™.!^^

lion of tlie'juclgnient may he given as may he (leenie.l expedi- „„vi»

ent; and in case of applications by two or more persons, or

classes of persons, judgment may lie granted to one or more

of the claimants as may seem just: the carriage of the judg-

ment may he suhsequentlv given to other persons interested.

Con. Hide Oil^i.

earriatfv ()f

onicr, vlc-

of onii-r

iiiav l.e Kwh-

seilUilltly

rhaiii.'t'l,

Taken from Thy. O. 470.

Where two <>r nioro npplicarionp nre mnde l>.v <iiff(M-piit piM-soiis

under this Ruh. onlv one judpmeiit for administration should I'e

ernnted: and tli-' Court niny, dPtorniine whifh of the nuiOiriints shall

have the carrinu-.- of it. the rule beinp to give the conrlnot of the pro-

eee<iinjrR C€t€,i.. imrihus to the party most interested iri propecntmF

them properly und economically: P'rrhi v. i'on'K j < hy. '''-»'•-

Re Akm.^. Adnm>* v- Mnohrml. f! P. R. ^.S:t : Rr l>n,gf,o,u 8 P. R.

Several Ay-
jilii'alioiis

jmii.'riieiil

•hniil'l 1*
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RuleSM. 330: Ut I'lmc. 4» L. T. LNW; Penny v. liancU, 7 Jur. N. S. 248; Init

see Re .Su^irc, Mtliur v. titcire, 4(i 1^. T. 437. The conduct was glv<:u

to the tir^it niiplit-ant in He West, W'ett v. Falkiner, 7 C. L. T. 8.",

TtiP carriage of the judgment may be i-hiiiiged in cu*!e of delay : I'ntiti-

son V. Hcotl, 4 Gr. 14.".; and m-i- lUtUii tt,H. (JU3, and notes. As lic-

iween n separate creditor and a iiannerKhip creditor of tlie i»tkoii
wlio^e estate is to be administered, the eonduct if the proceedinKs is

given to the former: lie Mctiav, Funlvr v. Daviti, *-*."» C'b. D. 16: 4S
L. T.. 544.

The conduct of the referencL- under a judgment obtained by a
personal representative may. for good cauiie, be transferred to a
IjeneJiiinry nnmed as n defendant, altliough not aitually served with
notice of the appliciitinn on whlih rhe judgment was pronounced:
tit t'uriif. t'urrp v. Vurrv, 17 I'. U. i'/X

An accounting jiarly should not. as a rule, have the carrince of the
|)rfKeedings, espeeiaily where there is a coniijetitmn heiuepii him
and beneficiaries an to who ulionld lie Hrst in obtaining an nchninis-

tration order : lb.

See al.-o notes ro Huh lli'l! (L'l.

onitTiiia.v fISO. An executor or administrator niav annlv for iud":-

hvptrunai meiit TOP aaminiptration. Con. Rule 009.

tativ.. Taken from Chy. O. 471.

A personal representative may apply ex parte: Re Duiilevy. Order
Tlook 11, fo. 778; Re Ette, « P. U. 15!) ; Re Bromlcv. before Blake.
\a:.. :.'!itU January, 1S7!S: unless infant.^; are interested, in whieli
case the application must be wade on notice to the Official Guardian
ad litem: Rules 048, 152.

Where the application is made by the iwrsooal repn'sentative ex
parte, the proeeedincs should be entitled "In the matter of (the
Estate)," and no persons should be named as plaintiffs or defendant.*;

:

Re Vurry, Curry v. Curry. 17 P. K, GiJ. Where no sufficient ground
was shewn for making the order, it was refused: Barry v. Barrn. 11*

Or. 458: and it is clear that the pergonal representative cannot apply
for admini.«!tration merely to obtain an indemnity l)y passing bis
accounts: M'hilc v. Curiimi»«. '^ Or. *>'tL». CnJe v. Glover. Hi Or. 302.

DeflLieiicy

ot assettj,

how fnr it

Jiistirli-snp-

plk-Atiun I)v

pt-rKiiiJiJ

repre*eii-

tative.

How far a deficiency of assets justifies a personal representative
in appl\inj for administration is the subject of some doubt. In 1874
orders were .nade on that ground, on the application of the personal
reproseniative. in Sirvtnam v. >^iret)ttnn. (J V. R. 14!t. and Rp Kfte. Jb.,

15!+. Hut in the suhsenuent cases of Re fHiipmati. Wnlhu-r v. Sliip-

iHrtn. '24 Or. 177: Blake. V.-C. said that the reasons whiih existed
for m.'ikiiif: rhe order in Re Eltr no longer held ,^oo<i, and that the
personal vepi-esritative. on beinir surd at law, could .set up the de-
ficiency of a-^se .. and claim administration under The A'lmirtintrntlon

of Justice Act. That Act, however, was in force when Swetnam v.

S^cettuim and 7?c IHtr were decided. In 1ST7 in M-'ivh v. }[iirxh. 7 P.
It, llifi. SpraL'ge, C, held that ^he nourse pointed out in Rr Shrptnnn
should be followed, and refused the order: and in Re Jack, Jack v.

I'i'-k. i;i «'. I.. .1. 3."S. Proudfnot. V.-(\. did rhe same. On the other
hand, in Re Bromlen. before Blake. V.-C. 28th .Tannary. 1878. the
order was tjninred. rhe appli.aiir having been sued by one crediror in

the Division Conrr. and nnnrhet- rreditor having written ro him.
urgi!':: him to nittain the order.
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\^ to llu" gruiuid» JM«tll'yi"l! a ucrsonnl r.'iir.-

„;,iiniKruii.iii. M.' fiiitluT «»/. 3K!. 11. »"'.

> pay alt
Ir i" thK iliitv rtt an r-T.'i utor, nn a iHiiii-iay ..1 :i»f<l.« u

..„..liti.r« po.i |;o.«»; a.ul «™ bl» i-isUt ..( mannT .
aiin..i I' ; .

-
,.

« ,0 Biv,. hi- own ,U..,t any „r.(.r.-.,.-,..

'"V^'h
,';;''

'J'
,;'!',, ^^ r

„„ ,1.... real ... l»T™mil o»lut.., . ..alcd ... the. l.lrt.i .e u. ,1.. '—<';
;;

"Jr.. •JO Or. 1W.; irilH. v. Willi'. •->.• Or. aW; Ro Bo.-. J < .„

;srr rirriuM. ...•.ll.or- an. «.ti.l.vl to tl,.; sa„.o ncl.ts as
.
r 1... . V";

i,v,..B withi.. tl., jurwirtion
. 't '''',','";•

'"'."",',";„;."'-t in, ."..;

"rrditor who !...» ri.cover".l ««.ution ai:a...st tho 7:'"'"'' ''»;"'

priority. Ilnnk of ttri,i,h y«rth Am^ v. """»'•"• "O'-
^-\^^^.

lehts ii..e by the dK^oaso.! ..« trustre fort.. „o eji-optloti to th r"
_

<™ofc \ famrnn 'J.". Or. IMKl. At..! it vyov.lil seem. t.otw,lh»land...K

E i. ». i.Tby Mowat. V.-C. In no..r v. ,tn«. ;..;-«.• .hat orod.tor.

rt" havo ten overpaid may be oompolled to v f.tn.l. "" 'h" WP ™:
t,on of a rr,..litor who l.a, not roreived ^"%^'''

':'"^'"''""ll^r.^Z

„"v .«t a Irsat^.. or orodifor who l.a» l.oeo oy»rp:'hl. .o .omp..! h.n. to,

:;;;;^y^s?^^dt';h;r-;!;v;\;,^:arhry,.;^;;r^^^^^^
the (Tpditor had atiin.iwnd in the ovorpaya.o.it :

.... I.. 1- -."l- .>-

Ee dre,n",tanoe» nnder whioh heneliciaries v hn have been pa.,1 ,n.

ban n.'ir di..ttibntive share oan be ""n.;-!!™! -" tef^"'
.J

'"^ -
stance of other beneliriar.es: sr,. He 11 ...»(.". ^.'Tc "• » >"'«"• *'

Ch. I>. 'jr.i.

Where a.. ex..,.ntor improperly institutes a ^..it f"'";''.'"""""*'™

he p,av be ordered to pay the eosts of it: •'«"""« .^.
''"""""•.It":' ....„.„,..,,

"m- or he nmv \«- refused his eosts and eommlss.on
:
l.'nMm-..

,

Rol,.on 17 (Sr! 310: and where he improperly renilers a si.it neees-
>
.."'ii.l

Vary by a n-editor. he may j.lso !«- ordered to pay the ensts of .t.
;;.;';;;"

!frV.'i7/ V. V<i\ir1icr. 17 fir. 271. u,.^-..

Where the personal jepresentative obtains the indyment. the con-

doef of the referenee n.ny be transferred to a benehe.ary :
lie C»r,^.

r«rn V. riirn/. 17 I', u. int.

l-he inilBment may be awarded for th,. p.trpose of P"3"«'?l!^

ereditors from brinsinB aetions. and the proeerd.n.!s .hereon may be

stayed if thoncht proper : see Rule tir.r,.

.\,. esec-ntor, who has snITered a creditor of the estate to reeover

i,i.i"nient against him by defa..lJ of appearanoe. eannot. on s..t.»e-

;;.^;"h obtaining a jndrment tor administration, restrain the <T«i.tor

on. proeee,lin= on his j..dEme,.t. eyen thon,:h there be a "l;""™"

of ,"s.<ets: Dourr V. ItoM. V.I Gr. U-ll ; and -ee Iluirhuimn v. Edmwm.

II Cr. 177.

»51. .\coo.iiit^ or it,r|t.iri,'s in re.port of tiro re.il ostateK„,.^^

shnll nnt 1.0 flirootcd, tmloss notiee nf the application has been
, i,,,,,

frivpn t.. iliP porwns inton-torl tl.pi-oin. or in ffliom tlip -ame
;;„;;,;',,;;,;,,

is vestPtl. nr nnc or mnvo nf them. Con. Rule 070. '.',';'',

V.""

Taken from ("by. O. 4T'J.

pei-irh
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BlM«Mt.

In oaM of
IrittHitHcy,

oU(^ or more
of hain
lllUHt lit'

iinllflnl.

On tletl-

cil-liry of

IU>MftH. llfl

Clititlt<l t<:

Doliciti)''

mid ciit.it

Parliii. til

\<y •-iTVcil

with Jutlg-

merit.

AtTOUIUS of

realty niay
lie ilirei It'll

liy su|iple-

liietital

onlt-r.

WhtR'
admiiiis-

tratioii of

rfifiiired,

Thbt Uulf \h uitrely declaratory of -..Imt \inn hftovf ht'Hfi rlie prii'--

tite of tlif ''<nirt: Eci'hi v. Lutcrp, 'Si Gr. 17:.*. iter I'n.mlf'MM, \',-(
'.

In case of an intt^stiicy of a person who (li«J [wforp 1st July, ISS*:.

the li"ir, or one or more of tbe beint. niuit be a party, or partleu, t"
tbe aiipliiatiuu, eitliiT as plaintiff, or defendant: 'i'ijfnuy v. Tiffany. U
fir. l."(5i: btit it is. not nei-ejiwary. whepe there nre several, that nil

hbouUI be Joined aa dcffudaiits : i.'ntfluh v. Enfflitfi, 1J (jr. 441; iiiul

in case of a person who died hoforo Ut July. 1S.S(1, leaving a will, ii

ih Nutticient to make one, or more, of the devinei'*. n pnrtj. or partial

:

Tiffany v. Tlujmpimii, Ur. li-H ; where tbe exet-utor wan aUo devi-c '

of part of the re:ilty. it was held tlmt he hu'Hicieiitly represfiueti tlif

eotht'p purtiex iiUfri'«lt'd iii the realty: litt'irart v. Ilunfer. 14 (Jr. V,i'2:

wli^re It dfviMee is a party, it is n<>t ntH-exsary that the heir shotild h--

joiiu'il ; t'vnny v. I'Heitttitan, 1 Gr. i;i3.

W'htTe. in an ndmiiiistraiioii artion, i: in lu'censary to iniiki' ihe hrir

a party dt'fenclant. he i.s •iiiitled to t»e piid his costs ns between noli-

citor and client, in priority to the eostj* aii^l rlaimw of en'ditorf.

altboupli the estate may be insiilticient for tlie imyuu'tii of tlie di^bls

:

Ilnrtrich v. Quujirt/. ".M tir. 2S7 : Taylrvic v. lluxrV. J (;ii>'. .•.:;(».

In the <'ase of persons dying since the Ist July. IS***!. ili<' piT-ioiLitl

re|iifsfiiiativf, who \\ws obtained administration of both rtvtl and
personal estate. suttici'Mitly represents Ilie real esliite :

.s'*. It. S. (.).

i: ."!(. s. i;i : th. f. l::7. s. 4: but ^ee xni»n. p. IIHS.

A jiidgmt-nt for tbe administration of the realty alone will not bi'

granted, unless tbe persjnnl e^tntf lias Iwen iirevioiisfv mliiiinistiTt'd :

RuKseU V. Morrit. L. It. 17 t'l. l*<t; Re .irmnnr, Mowr v. .Xnmmr. lU

r. It. 44S: imr see Dcy v. Dey, *-' Gr. H'.f.

Altbougli it i.s nor necessary to serve all the parties intereMed in

the rt'iilty wiib notice of the npplicntion for administration, tln'\

must, neverthelos!*. nil be served in the MasterV oftioe with an ottict-

ropy of the judgment as prescribed by Hnle 'JiVS: see note to that

liulv; parties wlm are not i^erved will not l>e bound by tbe accounts:

yorris v. BeU. It Gr. 23; May v. yeirHtn. 34 Ch. D. :t47 : I'ffnvr v.

I,riri>i: liiai'n tloiiic v. Lnrii, '^1 <»nt. .\pp. 'J4'J. A pnrty impropt'ily

served niav move lo set nsidf tlie service: Re ^^niioii-i. ftrltn v. fli7/.v.

r.4 L. T. rAtl : and see Riih :!i';[ c;..

05S. 'Whorp inqtiirie' hnxo I'ceii ilireoteil in rC'peet nf

tlir ]ioi>oni>l estate <»iil_v. llu' ('our; or Judge may tiftorwanl-

u|i'>u notice licinir given to jut.-oiis intere-leil in tin- re:il

(-rate or in wliom tbe >!\nie U vtvtetl. or to one op more of

tlu'in. make a supplciiicntal order in re^ipeot of the real

t.-tate. upon such terni-^ a> uuiv seem just. Con. Rule 9T1.

l;ikeii fiom Chy. O. 473.

It i.*! now customary, whenever an adniiiiistration of tlie realty is

likely To l)e ntiuired. to sfrv» all thf parties necessary to '>e served,

in ordor to oinain an iidniiiiistratiMU of both realty and personalty

and n judcnicnt \< then awarded for the administration of both th*'

ri'iilty luid |ii'r-<op;i!iy. .\nd wbeiu'ver tlif realty is tT7e primary fund

for the payment of dcbt.<. it is absolutely nc<'.s^,,!y thai llii.-s should

be done.

As to the iiiii'tii's to li,' ni'tififd in order lo obtain an administration

ot the rciilty. see note to preccdiiii; Huh. and Rule 044. and notes.



AUMIMSTIIATION. IIUII

»5».—(1) Wlit'iv judgment for acl.iiiuislmtion i> grontwl »"'•»>

ac.orJing U, fcnn 156, the Master to tthom the inaltor in >i»u;rv

refcrreU shall proc-eeU to aJminister tl.e e-stat* in the ino« n,^w_^_^

expeditious and least expensive manner, and in doing so. sluill

make amongst other inquiries, and take among.-t utIiiT m-

coiinU, the iaquiries and acL-ouiits mentioned in Form l.'.;,

or such of them as may lie ajipliiahle and necessary. .\.u-.

.sVe Con. Kule 'JT2.

l-or Fornn 15« ond l.-i7. spp 11. & 1-. t'orms. Nos. SW n"J Si)"-

(2) The Master shall, under any sucli reteronec, liave power »i;';",;,|;'

to deal with both tlie realty and persomilty of tlie estate, the |.,„,,i,.^

subject of administration, and shall disfiose of the eost^ mid r™ii;
"i.'^

finally wind up all matters connected with the estate, without K'h«:-:-

anv further directions, and without any .-epunile. interiui. i>r "
•""'"

interlocutors- reports, or orders, except where the >|H,Hial iir-

cumstauces"of the case alisolutely call therefor. Con. liulo

(3) .Ml moneys realized from the estate shall forthwith M'J'<^;"^^^

he paid into Court, and suliject to llule V.. no moneys shall ;;;;i;";:|,„^,

be distributed or paid out for cists or otherwise, without an ,,,.n,.a

order of a Judge of the Ui{:h Court in Chambers or the ;;,.na^,,,,

Court, and on the application for an order for distribution, '„]!,„,

tlie .Iud»e or the Court may review, amend, or refer back t"

the Master his report, or make such other order as may seem

just. Con. Kule 974.

llased on C'h.v. O. OiS. (Ml.

lu simple ciisca, where nil parties iiuerested are reliresenied lieCore In >iuii.le

tile Jlaster, it would be imssilile. under this Rillr, for the Master to
|^^*;'J

""'>j

rlefer ina.viug any reiiort until the aecoiiiils were taken and the estate
„.,,.,.„,arv.

riatized. and then hy one general report to wind up all matters con-

nected with the estate, and this icinrse is imrsued wherever inae-

ticable.

t'nder Itule 040 the Master has power to itive any special directions M;vtcr

lie inav think proper resiieeiing the enrriaite «t the judBiiieiit, wliere "'"V"'™

there are coiilliiliiig claims, and also to transfer its earriase from one ;|l„.^.;i„„,

l>arty to another, if occasion should require: or to transfer tlie eon- ,i.,t<M..ii.

duct of the reference to any party he may find entitled: see In cr 'in'l, "' i"'i

I'lirni. rnnii \. Currii. IT 1'. It. OH; the rule beuiR to five I

duct of the iiroceedings ceteris piiril'ii^, to the party

(irosecutinft them properly and econoniically : l'<

fhy. Ch. 4.')i;: lie Dratjgon. S P. H. :i:'.o
:
and sei-

\: lliiirhcad, 1'. K. ItSl : Litmhin- v. I.nmhiri:

/rime, 4S 1.. T. 20S : see. however. Hi .Sii

T. 4:tT : TotriMCiid v. Ttiiiriixriiil. '^\ Ch.

iri«f, irr<f V. Fiiliinir, '.1 ('. 1..
'

piirly lirst .>ri!:inaliln: proieedinps

ri'h: III n f'linii. titiimi.

the con-
^'

most interested in

I'i'niti. ;i

Rr [iliiiiix. Aiiiitiifi

V. U. 4L'-J: //(

Mclhr V. .Virirr. 4(1 I..

loO: 4S I,. T. (IIH: Hi

wliere it was held i.iar Ilie

entitled lo tile londiur : xr(/
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*

R,.i^ In-

Uixltil tnili

»way with
fiirt))er

lirifi'tioUM

III iwlmlri-

l-irulioii

Hllllo.

Tit'' ndiiilntiiratloii of two Mtntfx iiniy Ih> romolidatMl. wh«r« In*

limutely conuectMl : Re Adam», Adainn \. }tuirktntit, U V. H. 'JKt.

The I'Lject ut this Huh In to do away with tb« ueintiilty of a btar-

'iDg on furtbtr dirvctioa* Id ndinliiiHtnitlnii «ultit; ilic Jii<li{inem grnni-

t>d by tbp .Mamer coven all tlioK.- Uiri'ctluiiM wliit'li. by tUf laniwr

(iractice, wore tiHuatly aiadt* on tlir binirins on fiirtlM-r dtriK;tloib>,

vXL'L'pt ilif <iril< r ivv i>iiytiR'Ut uf tli<> fund out of Coiirl ; v.g., it illri'iin

auy liuliiiK'i'h toiiiid in the handx of ucruuntliiu purtirM to In- piml

into Court, it ntfio iiulhortiea a Malo of the laod, the payment of tlu'

purcbutte nioiic.v into Court, tl»' <'.\t'ciillon of fonvpyaiiceH Ity ivll

Iirujwr imrtii-H. and I'tupowfrs tho MnittiT aluo to oxe<'ut» xuch coD-

veyancpft fur infai)tr>, who an* incapiible ol extfutintt iii«' xanif tliem-

uelveH: m- I-'orni i:.ll. 11, At I-. r-iuis No. SitH : iiul<„ 71f.. ,t ^<;.

The Monter ha» aico power to luako any order, nr rp|M>rt, wliifli may
In- mH.-*'n*ary for coinpk'tely winUinu up tlic eiilati', or protectiinc tbi'

riKhi* of thi' parties to the unit. Whrre the piecuior in inBOlvrnt a

rctfiver may ln' appninti-d: Uarrold v. Wallin, W Gr. 443; and it

would Hf'i'iii that a retclver may In' nppoinli'd. when newMHary, in pro-

((•i-iliniis (nmmi>nrfd tinder H%lc$ 5H4. IWT ; Rv Franckv. .>8 L. T. ;;n.'i

:

Imt any motion for a rt'i-fivcr, or an jnjinn-tion would hnvp to Iw laadp

In the Court: iff .lud. Act, s. .*»» (!>l, and itulv Hi'.H ; as to th

rijihtM of n j*iMH-iiic devisee or legatee in repard to property tali'^n

poKHWKioii of Itv a rpceiver or managi-r, ht'«* lir Ihiu, IH'.tH, 'J Cli.

.lid: 7U U T. 43(1.

The wordj- " without any separate interim, or interlocutory repovtu.

or ordcrw, exii'pt where tlip upecial t'lrpumntanci's of the ca**? ahan

luii'ly rail thi'rrr'-.r." indirate that it i» only unntcf-jnary orders, *ir

r.|i.iits. tl'.J HI diitpPTikied willi. lint that so far n» ttmh intt'rlocuiory

ii'poris, oi- n:,ion4, may he eHsential to the winding up of the etttati*.

tiif Ma^t'T in to hn\(* power to make them, t'nder Ifiitr (577. a party

ilirected \>y thi- .Master Ut brlnR in any at-rrmnt, or do any oth''i- net,

IS to \»' ti.'ld bound tn do the same in puisnanfe ol" the dirrciifm ot'

tiie Master without any wnrrnnt, or written direction, s.rvtd for tlnii

purpose. The provisions* ()f that Hute. of ronrse, only apply when the

party ationdfl the Mastrr in person or bv ,-^nlicitor. niid has notici' ":'

tlii> dinx'tion.

The Master should not proiivd with the reference cm pnrfr. even

tliouRli tl»' defendant did not npponr on the motion for jud^jnioni :

lackton v. Matthetca. VI <ir. 47: Rohinnon v. Whitcnmhv. 2(t (Jr. 4i." ;

and see Rule '••'W.

Inder an ordinary administration judement, the Master may tiiki'

an account of rimb*>r cut wiili whirli ti di-fendant is chargeable

:

St'uart V. FhU-hcr. IH (Jr. 21 ; and may also, without any special

dir<(tion!». take evidence, and report the fncis. ns to payments mnd.-

I'V 'xpcntorN for the maintenanne nnd education of infant iiencli-

riitrit's: Stnrart v. FMrhtr, V\ (Jr. 'j:!."»; and may also take thf

accounts on the footing; of wilful neiib'ct iiud default: .vee auprn. Rule

'M4. at <i notes: and wlien the widow of the deccaseil is fnu..d a d-'l'i'ii-

to the .'<tatp. her indebtednes.« may ho set off nu-ainst her claim for

prist and fuiure dower: W'lUininn v. Reynold^, 'jri (Jr. 49: and a debt

^ue bv a Iccatee to the estate may be set off ;,ii tnnto aeaini^r his

Ipgncy: In rr T<nil'>y. Taylor v. \\,uU\ IH'H. 1 Ch. r.7t. 70 L. T. T^r^(\^.

H It. IHt'i. The Master would have similar pow.'i-; niider a jndirTnent

. ;:rantpd by himself; he would also bn .-ntitlcd to make all proper

allowances to executor*!, administrators, and iruslerf;, by way of cnm-

pensatiou for their services.

As to fompensation to tie allowed ex*>cntors juid fnis-cc-. >.;(- nut.-

lii Rulr 'lilT. iiiiirii. ]>. ^It7.



AllllMlSi'llATloN. U'Ol

111. ,«m:ulc.r'« fluiuj f.ir luuipi'L-utiuu i. iirii.r l.. ili>' • •nlui" oi KbIm

cmlilorii; Uoiruu/i v. i'ullii.oii. 11 Ur. 1".-|
;

ui..l .1 ini.i.. . .Uim. m*. »».

mr loiuiwmatiou mu«t l>i' nutulied betutu a vuuv.janct' "1 ilm '™"'
, .„,„., i„..

eiwte lu tUl tului i/u« lr»»l « 1" >>• "nlili"!: Lilv .1 .....niilii,,! ../ |„„„

.STOllunil V- Hultir, IJJ (ir. 'MJ.
'."J,''ul"'

Ilk! unly urjtr ivlmli ibe Muter uiii«»r« t" 1"' lirn-liuliil (r..iii

luukmii Ui.uiu for uiluniiwtrnlu.ri. In «lii.h h.- h«« ii«nrl.-.l jii.liriiu 1,.,
^

|;i;'
;^^'

i> (lull lor tli« puyluvut uut »C llif uioufj In Cuml; l>iu tli.- .M.i^u-r ,„,, ,,,

>li«ul<l "tiitc llie uujuuill uf tUr colliiuiii»iou, uliil "llill lie liuil- would 1
.un

bo u propor ii^ponioiiiu.)iit lli.'ri'ol uuionil llif •hllt^ri'lil .olii'Hoi
» ;^^'j; ;

^^

uml.T JfK.'u IHU, una aUu llie umouiit" ln' limU pujulil.' to iT.'.iii.ii. ,|^,„,

iiiul oUo-r wuKlifiurlw* rwli'i lut 1;.

llie ..rilfr for p»y:oi.'lll i» to l»' loiul.' by u ^ .iJb.'. ur llii> I'.uii. A|.| li..u.in

Al.ohcalion t.ir llii. ordiT h ii^i'lc in Cliamhi-r, on n 'liwiliiy ";;•„';,'«
,1;

r ritliiy : ttutc UU. The upplUutioii i» to t>« iiitttle uiioii notio*
;
m 1 it

would seeni tbat all p*;r»ou» who. undur tlio foruier itruftUr, would

I, iii^ to uolii'e of u liBuriiiB o" turtluT illiTilloiu, would Ix-

untitled to notice ol iuch an applnaliou.

Where a party l» not »uti»lie.l willi the lindlnns .,r llii> Maiter, the >>^™|»i'
^^^

Judje, on any motion for dintrilmlion. uuiy. on notice bi'lnj given by ,|,„„

the complaining purty to the other partie., renoiv the .\lu«ter'« di-ci- „,.,,. .,r.

>ioo withmit an appeal. If the mutteta coiupluined of can be inve«ti-

tatiHl and disposed of on reading the pleiidingn (if onyl, and judg-

nieni and the ilanter's report ivithuut reference to tb.' evidence;

otiier'niuc an appeal iu the iwuiil way under «iilu TUU. el irj.. ia nece«-

»ary: jLenilrick V. Kciiiricli, U C. 1/. '!' :>'"

«»l. It ahall not lie ol.ligatorj- on the Court or Juoge or ;.';'tj-;™i'

I,ociil Jlaster to pronounci- or make a jiiilgiiiciit or order, «biLn,i.

wlietlier on any summary application or otlierwise, for tlia "" °"'

administration 'of any triist or of tli.' folate >< any defease.l

person, if the question lietwecn the parties tiiii lie jiroperlv

determined without such jiulgment or order. Netii.

Taken from Eng. Uule (ISNll 77'-'; see Cnmlibett v. OilUtpu., WOI.

1 Ch. SS5: Itc Kiiiiii, i- Ont. •Sli.

Administration wa.s refused in «< Uhent. " (). W. tt. 148. but an

order was made for iiayiueut to llie alipliianc n Ic-Batee of a sum on

account of bis share under the will.

«S5. In anv action or proiwdinn for tlie administration

or execution nt trusts liy a creditor or lienefiiiary under !

will, intestacy or instrument of trust, wlierc no accounts, or

insufficient accounts have liecn rendered, tlie Court or a

Judf;e may in addition to any powers already existing,

(u) Order that the executors, administrators or trustees,

sliall render to tlie plaintitt or iipplicant, a ]iropcr

statement of their accounts, with an intimation

tiial if it is not done, they may he made to pay

nlhtrvljan
Mr jiliiiiti-

iHtrati'iii

whifh limy
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,1,,. c.l- of ll.c i.i.K.«Jiiig'. ai'J ll'« /-«"' ;"

.lu.lu,. ii.av direct thi' aaiou or proceeding to I'e

.lovcil or to -taiul ovit in tlie n.ciinlinic. a. iua>

,(,, Wl.ore n.vc,.urv, t„ prevent pr,.ce..,lm!?« liv
•''jj'^-

iTcditor,, or bv l,..neficiari.-, make the u..ual ju.lg-

,„t.„t f..r aduiiin.tratioi., «itl. a provision tliat ii'

pr-,.oua,i.i!. are to l,. taUuu iliere.mder, wul.out

me leave of the Court or a Judge. A""'-

Conipar* Eiig. (l»s:li «• "- '«'•

^„er a jn.lK "' «•> i"io"tra.i.,n ha. 1»-.. «'»"';''; "r'^Ir
vil. ordlnnri V I,- r™i.ul..«d Irom bringing aei ..u- to entorc- tb.

.,.,, r,.,, „, clause (M ot thb. Rule 1. to saablo tl." '-'""' '",„"

=:H:n;^^rx'ir^r;;;?;r;r^.i^^;^-
jwlliiafUt.

1. I'aRTITIOX.

«»«-(il An um.lt person entitled to compel pa..ition

„ft"o:Ue.ta,eo^n,erest.Win,,,ayonlo..-
,.|,.„r dav-' notice of motion to one or more of the pu

1 1 no lare therein, „pply to the presiding Judge .

a

c' h rs or 10 the Ma.ie, in the County (other than the

•

V f York, m «hich the land l.es, for parUnon or . e.

on ihe Judge or Master may award judgtnent to putitiou

or -ale or a. moN seem ju,.. according to form >o. lo8.

Vor Form inS »™ H. 4 h. forn« No. S87.
, ,

. , .

The b-orm 10> n,ust 1..- r.n.l in t.,e Ugl.t of le,i.iation b, why-h the

"-~
," T „ ..ivpn MowiT to ..rdpr a sal.-, nn.l it» meaning is lant

(ourt has boen Bf' ' ?^'^^„ ,:, \, ^ ,|,e„n by Iho-e who a»k for «
I ir U* cur" " ".• •"" -^ — -

iaie, taa. par >"-V ^ ^^ tS-!"^7^?..'?..'^;: 1-
ot the o«nc.i>: Untano J'oircr to < "«"""'

,0-, ^-hore an infant is interested, judgmerit shall not he

. a.irded „ntil he is represented hv the OfKeial r„„,rd,an:

IS) The Master >hall proc.rrl h; the lea-t exp-nsive .ml

„ !, exp di, o„s imnuer.'for partition or sale, the adding of

;:;;:^„o ascertainment of the rights of the v-- P-™;

Inlerestcd. the ta-ati™ .and pavn.ent of co-t-. ,iiid otl.enxi .



rAiniTioN. I20:i

( I) All nioiu'V" lujiliztKl ^linll fnrtliwith ha jiiii<l into L'oiiit, I

iinii. -ubjctt to Hulij IT, no monevst j*linll in.- uiMtii'iuu.! <ir ^

jiiiiii QUI I'or coiit.t or otiicrwiso, mlliout an onlii' nt u 'IiI'Iko

i>l' ttiH lli;,'Ii I'ntirt in l'lmn)lHT<4 or tliL i ourt : uad mi hi'ii,

iipi/liciitioii for an uider fur (tt^tribulion, iliu .lii<i;.'i' miu n--

viL'U. aiMiiil. or rel'tT liii.k (o the MiiJ-tor hi' ivpMii. .>r imilv"!

KUfii oilier order lu iiiii_\ -irni jii-t. tnu. Unit- '.'>'.'. itturinii-.i.

lukt'ii fioai Chy. U. iHO.

I'lilx Itulr \)^ Miiilirxvl |(» tllK (Ml

|>erMonB : wtiprp mi int'nnt iiisritm

mu»it Iw 1k«i|".1: /(r.,ir» i. /,',.,„„,

ilii' priiK-i|>ti' <!' it'iiir 'Jo;: ill,

ii<--»Hiiry |i> tii.ik>' i\\\ wunnir- \

• •i iHiicf.'.litii;' iii-titiii'd \>y ti'lull \

, liri'i, Mliiiit- ii»r iiiiiliilini, u writ'
!

(.'. I.. T. ::i I. Tlli^ iiiilv fxlemlxl'
liiirtilion Ntiit-: fnnn'Tly it wnnl

iimnt. uf tl l.iii'l in (nipxtiuiin

iniriifx ifi tlK' lull; iiiidtT iliio itiilr, it Multict-j* m n ,,iy nu^or tiioro of
'

(luch pemonn ; ull nthi-r pirM.iiM in »"<u»ii untMt Ik* sfrvcd with tin'

juilKiiit-nt ill M'f .MiihI('i-\ "Mill. : h'lih '^K\ (;ii, iiiiit'HH ,sm-li m-rviiv i>

dlfp«Mis(>d witli; 1111 urd-'i rii-|<.ii«iim witli m rvlti- must lie nhmincd
Iruiii tin? MuKti't' to wIiuul tln' iiuut-T is n'f.i nd : Uv lljnivi, 1!» P. 11.

::1T. Am ti» jiiiitii's Mhu Inn"' ii'>i U-m li-iird ni |..r .; w-nr-. .m.- it.

S. O. c. nil, f. Iti: H iriiiirdi'in iiinv '*' iippoliiiod for tlicni b.v a Juatft
in fliimiltfrs

; Ilv IJifUf. ^nimi. rjitlr-" on wlmni fifivice of ii jiidn-

ment w difr'*'"""''! "i'li ;i|i' imt tmurid 'ly ilif prfK-iM'diinr*! ; ^c*- iini.- tn

U'ilo IWiit. Till' iiiiplicaiinti t iiT.M.ii ' ladi' I'or thi- iiiinitlon of nn t'»-tntf

of a H*»ccii«pd p'TKon. iiiu.I ili'- In li' oiif vt'tir Iroin liii« dt-illi

:

i:. S. (I. c. rj;t. ». S; »;,«„ \. ^M/»^ ;? I\ ll. I'-.l. where the in-

tci-.-iH iiri' nil. .null, til.* iMT-.. \i:\Mvz l<c Inrp'st intci.'st s^Ii'iuld, a-

n u''inTiil I'lili*. iir rmiiiit'd 'il ilf i].jilir.>' inn.

ui - ii'iW*; ilitc^ uot aiudy wlirrc it in ni'd-^xai-y lu :iilil a difoiulaiit s
\vl;o«i' claim to sliure in lt»' emiUt- i* '•juiesled, v.i/.. « in-ti- a «iniiiBt'i- .

is ill jioM«f',ssinii riaiiiiiiis :nlv.'i.-.;, i . the iilniiit.ll ami liin i-o-ti'iiaiit-^.
'

a'l action luiitit I..' Itronchf liy viit : we Macdouvll v. McfiilliM. 8 I'. ,'

i:. ;i:;il: Hr,nirtt<, \. Itr,,,,-!/.. r, 1'. U. 145: y.,i,r,/ \. Mrinl.l. s p. u.
i:*S, itr \h-\nila„, s I'. ,;. .-,1;;: i; i . L. j. mi; )i..,>u,,/\ . U>i'l-' • '

!tr. K. 71: and wii-iv I'm- drr-^i-.d.i'n .laimrd to \m\:- :i. Miiiiv,] a tilh'

\>y pn*wrssi,iii in sr'i'i'all.v !> |;iit .iimI to \\\\\\' ii'd.v ail .a^.imi'i \u

tlic n'sidu'v Sir'.uil \. Sun Oil *<>.. 7 (). T.. K. 7<»4: S O. L. U. 7-IS,

WliH.' ii ai-prar- .li:n .-niif ;iii'liiiiiiLM'\ .]U.-Mi.. , iu.i>t 1..' d-.'.drd
Itf-jorf it can Iw dtliTininfd wlipthpr partition slionld be crantpd, tlip

laotion will be nd.i"tli''i.'i! Mlitil afl-'r iIm' rriril nf ^m riiiLin f l»r

l>!''.'ii;lit to dclorniini' -iifji -I'loilnn ; Sn-itl, \. Si,-illi, 1 (I. I,. II. 4'^4:

I'Ut M-hcre tlic .MastiT n>-miip.-- to dn-id.' tlic prpjiininary iiiicstj.Jii. Iii>

J-idmni'iil iv ;Mti<i'iil;ilili'; xt uiUlr. imdiT l{:i}< ~\'-~
: sf(> Slruiul . Sim

Oil Co. "Uiira. And whore nftor jniininont for piirlilion lias I n
L'r;MU.'0 :i i|!i'sli.:i i- i-il.-i'-' as tr. [In- validliy nf it!i -im.-.1iindin^' lea-''.

ii w-Hihl •'I'ln rliat l!i<' M;).--!.'!' lia^ n.. jiii isdln i-.p tn tiv ii. Imi an
issii.. may ll.' iliivclod hy a .Iiid-- iiinl.'!- Uiih XW -. /,', i,'.,„.,s. 11 1'.

R. on,

WluTc (111' only dfroiidant ', n . th<- 1. '".',> f,.r 7 \.-.m~. ,,r ;,:, .,...

dividi'd moiety, it was h<>ld tliai rlic [.jniir.- inti>n's'.'i| '^ mv ^iinici..nt-
!\- ri'iu-fsfntt'd to patiilf idaiiiiiiy :,> a i'L.':;ih. -it |..r -j-.'- tl'i,.,, :

i:',i„M, 78 L. T. :v.',.

InmUi nut of lii> .iurisdii

ordfr is mill nnd vidd. v

!>' mk,'
ind \i ll. .^,..^ sn hi-
his cnrnty : \ifh„l v.
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Iiut "ffi liiilf unci Bi'e Jiul. A*'
RUU966. MIciilty. IT Unt.

^

Where th. lands nro .itunt. in tli- Cointy of ^;';»'- ''^^^,;"
'J'^,;

counties than on... the -M-pUcition for partition si .mhlW- "''^"'
'

j;

l«rn nlamhors. The JuriMlu.ion. here <""';',''' ""/„; -^

tomUMi to be oxptcisvA by the Master m (h;uul..i>. .iiM

4i: (Iti,

I..ind8 ill

(rmiity of

Voik, or

in icvcral

I'oiiiiticB.

;;rjn;t

the I!

><! fo

:-..e<l

pnniiii

li"i;s 11,1

of iliiier- nt

lip ciMisoli-

ori^inal

(li'frndaiitt<-

Ffirtition

not irniiilt'l

or uiipBteii-

te<t tamt.

fhlitle.Hu
liariitioii.

MortiraK^'fw

not etititlf«l

to partition

Where two or iimro judgments nn

parts of the same per^^on's ej-tiite.

<iiiie.I und' r Itulc '.»•">"

: \Vl,..r.v.r an acoum W. „,„„r...l tr™ a,,,"

':-'^:^'":'^;ll,,^'lZ
sl,m>l.l 1»- mad. n ,l..f..n.lan, in .!"• ''!'' "'"^ ;;,:'; ,,'j,,™ „„,;''

•

ll.at liartios sorvoH with the j<nif,vrM „i ll.- Mas^ . - < f /-ann t

„,a,l,.toa<Toan, ,l„.,™n,l.r
.
»,""•;; ^- -','""""""

'Vr,T ''

/;,„„,r,- V. nnrri.,.,,,. L'S (ir. 'J^ ; /^' /•-'i". <!' '' T. l-l-

Tlw plaintiff was f.irnKTly bmiiul to nll^'ite atiil if it

"--Y^
''';"1"",

'l';

"vncT- Th,. pxlstenoo of a ,lis,i|.,iot,ar,v power of sal- >" '™«'
;";

1. „,t pvJm.Io til.' inri-.li.tio.i of tlw <'onrt to onlor partit,. "

r.,1 1/,,' 4S I, 'l-. li'JS: hut a partition was rrfmfd in a onne

wh"rV '<U,. in'istow worn taking activo pr.Kvrclinss to .'..vol.. th..

power: ;,•.• ;ii«»r«. U Ont. -Jf...

The Court will not d.'.-ree parliti.-" of hn..!H for whifl, no pat.n,

ha' ta;^"nei,her will it decree a .,le <;'-'
J-^"',^^';. "S"^:

of the representatives of " •'";?'"';' '"';''",„ ',' ' > j. l/irt*, 'jn

^;:^;:i;r:'r;,;;:;^!?^aM,,'a;;:;i:;^i™;;^.:^o;j;;;w|„,a^^

„,!;; h„v.. the efr.e, of a partition: see ;.,;,/,-
^'''fr'-^^"^:.'-"-

Bull V. frank. 12 Gr. SO. scii vide. Broicn v. lleat. 1 I). >. -Hi-

\ t,..nnt for lite of the wli.il.. estat.^ is not entitled eith.T I.. :.

•V''"'"" J ,.",.', He -s Ont. r.'.ir,: Ct.tccU v. (IukMI i.

|iaititi..ii or sale: f i»*<ii ^- 'K- -„ ,, , ,--

Sim. cl4:i: and see l.alor v. f.olor, H 1 .
H- 4'.i.

.\ tenant for life of a moiety is entitle,! t.. !«',;::;".";"; 1^^^

y

,„. i„ f,,,. of the other m..iety: II im.nii, \. 11 .»i.n"<. ''i

1 ;-; \ ,1,.,'ree tor partition was made at the s,m of a dowTe^s

,.,i.„„ V- /(ottriH before Klake. V.-r.. 21st •'"'";"/ ^J"
/. „ ,, V Kn,r,i> 11 I' K. t.'-.o. overruhns R'«lii v. IJiuhi. 1 ( .

i..

T'-;pl,,t^,^=ht to parti, i.,n is snhi.vt to jodi.ial ,lisrre„o„.

.„,l w o, V he sr,nt..,l when her dower cannot eomen.enlly h.

;,he,'wisee,, part :/>„„, v. /V,,,,,. 12 l'. I!. IS- A .low ress m th

lo .ss w..,l' s..em entitled ,o partition or sale, as h.- only way •

;.;,l„",u-. or .iherv.'ise. has heen held not to he enlnM to partiton.

'^:t"%u hef spra.=. ... ^i^^^'^'\j^":::!l:

i;?;'^^^,,^"™!":;,-
'"*;,"

nme,l ,h:<t a n...,-.a.ee was entnl.'

I



i>ai;tition.

»4- nnd s..e n« to mortgafies made smco l«t .lul>. 1^^^- "

1-205

Ral« 9C6.

Tiiiaiit i:i

s tiiori-

;a«ed, tm,\

lave iiarii-

, l-tv'wal. 1,<.W In .-o,,,,.,,.., ,„.,,JM.
,,.r,Uio..Hl: M.lllnir l'r„„cH,

r, J J.;;.»»(-". is'^M- 1 '^'- ^"» •'"'• ^' "**•
, „

not be nm.li. a party unless a »al,. . to l» "'
';

""
^j^.n ;i

it« beiuB niado tr«' tm™ Ins uiortsag«. .Mui/ni, >.

Cli. 5W; 71 L. T. 483.

1 ,.,r.i,i,„i „i- sale cannot be ordered as against a tenant for lift

"

Where tl,e plaintiff eloimed as vendee of the e,nity "' retanpnon

hiterest was not saleable; 11 o'»l v. Iluil, .» Gr. Ul..

7 O. L. U. l'J8.

I'h.. .liscretion exercised by a ..udge in f""""'
."'"V;';';"

,
•;:;,;" r

.,,1 not '.s.it'r'^"brwb:ri"v ;;L^r;;™ i/':.";;:;.' 1.',^;

^:"t'"r:^ *e court haVlng yf'^"^J"^''^^^%:^^'V<^Z ¥%^.
CInich V. Ooolcij, 56 1-. T. lli^.

Where the juclpaent is pronounced by a I.ocal_ Master it is m^peal-

„l,le midcr Huh- 7117: Hl'mid v. .S,m 0,1 Co.. . »1. 1- " "«•

irimml-

The proceeds of an infants

descend on liis death as real

See also 11. S. O. 1SU7. c. W».

share
estate;

s. H.

the land would seem to

y.irloii. 1!"*'. 1 t'h. 111.

Bv this ;,•»/. the Master is empowered lo aw;,rd s.icl, a .iud.nnent f-

„< the Court of Chancery was aecnstoined to K™"'/';,^';,';;'!";;','/;",,',;-

[.i^'u'"" i'nder tbis'SBiilen;' an";ic;'™nt' ot'Vem. and proli,, ,eay

be talten. nnil a siun in eross may be allo;ted ui luu o "• • ..

Inn^'. or anv other life estate. an,l all other u.ua and ne.,-,a„

;.,., .„i!'il„. and iniiniries, may be talteu and maile. a« tlje ciiciiii.-Mai .

of ihe ease may retjuire.
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Ji.>l«i..

A''''"Uiit!i of

profltw.etr.

Rals 966. L'nder a jmlgmeiit in the Fnrtu -No. l-'iS (U. &. L. Forms No.
ssTt. xho M i-stfii* in to make inanition milos it u shewn thut it aui-

not be inai;' without prejudice to the rights of some o£ ibo ownei-^:

OiUaii., I'uicti- to. V. WhailUr, 7 O. L. K. 108.

Hcrvirp.if All parties interested in the laud who are not served with tin-

notice of motion for the judgmeui, will b -.ve to be served with an
otiice copy of tiio jud^'uii'ut: liult ii.'i!>: and th< ,v will be entitled to

move to vary, or set it aside, as provided by Rule OUl.

Execution creditors' claims are not kept alive merely by their

being made parties in a partition action, and iheir executions will

lapse unless kept duly renewed, at all events, until tliure is n-nx.-'

judicial de<iaration of their right to a lien : Macdoncll v. Be.^t, (1

O. L. !;. 18.

A teiKini in <-o-aimou who has been himself in actual occuparion of

ill-' wh'ilf ei*tate canuot be charged with an occupation rent: //(;*-

dernon v. Easoii, 17 Q. H. I'Ol ; Rice v. Ueorgc, 20 Gr. 221 ; Re Kirlc-

patrick, Kirkputiivk v. Strvnson, 10 V. U. 4: Hill v. Ilickvii, 77 L.

T. 127, fx.ept in favour of an infant co-tenant : Cuurcifr v. Courcier,
2t; <;r, ;!07. He is, however, liable to account to his co-tenants for

rents and profits ri«ii\ed from third parties : Oooftenow V. Farquhnr,
v.* Gr. 1514 : Curtis v. Coleman, 22 Gr. 561 ; and if he makes any ciaim
for improvements made, or for prior incumbrances paid off. by him.

he must stibniit to account for an occupation nnn. otherwise he
cannot be allowed them: Rice v. George, ,^upra : Rivet v. Dcxourtli.

12 (.'. I.. J. 2i';i, But as against a mortgagee: Hill v. Uukcii. Ntiiini.

nv an cxiTUtioii rrodimr of the teiiiuit who has h.-i-ii in pc'ses-iinu.

the other tenants in couunnn cannot charfre his share with the exci-^s

(d rents received by him. in priority to the mortgage, or executioti :

Mcl'ln-rmn v. McPherxon. 10 1'. K. 140. Where a tenant m com-
mon is lessee of his co-tenant's .shares and continues in so!" pos-

M!-sii'ii nfter the expiration of the lease, he becomes liabli' to his

Icj^sor for use and occupation: Leigh V. Dickson, 12 Q, B. D 1U4 ; 15

Q. B. I). (H): .")0 L. T. 124: ')2 L. T. 790. Only such improvem-nts
as are made by a tenant in conunon to prevent tlip estate troing to

ruin are recoverable: /fi.

Improvements made by a tenant in common before the tenancy
in common becomes an estate in possPs.sion, e. g.. dniTng a prior life

e.*:tate. are not recoveraiile against his co-tenants; Ln^hi/ v. Crcw^oiu
21 Ont. 255.

In making partition, those portions on which improvements have
lii'i n iiiiide by any of the tenants in rnnimon should, flt^ far ns pns-

-Ilotted to the parties by whom they wore mado : .see \Vfi'>d

V. Wond. 10 Gr. 471.

As to the principle <ii! whicli ImproTements made by a tenant in

fee of a moiety should be allowed as against a tenant for life of tin'

otiiei- moiety, st'o Willionix v. \Villin»i>t, SI L. T. HIH.

In making a distribution of purchase money derived fioiu lanil

hfl.i in riiiiimon, a tenant in common who has made p^i-iiiaiifut im-

provement^ is entitii'd to be allowed therefor: see Rr i'onk, ISOM, 1

Ch. 1*2;! ; 74 L. T. a">2.

^Ulere a >ale i.s diiectpd in a partition action the Ma.-iter should in-

<iuire as io iucundivances cxistinu on the shares of the parties in-

terested up to the time of sale, and not merelv up to the commence-
ment of llie pro, .Vm]i<: Roh^on v. Robmn, in I*. It. :!24 : 20 C. I..

J. I!t2. Such persons ns have incumbrances should be made parties

ti'der Riilr triii. and if ii'H irnrlo partirs they will not iie bound hv
t!:.' iiore(dinr^: I!. S. (). c. VI?,. s. 21.

-^flw^sv- t "*n.''i*l.
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A^ to the allowance of a sum in gros. in lie,, of .lower
:.,l«^

B- S- O. BnlJ'
,„

,.. IIW. s. S. ami <. ll-J. f. ">"; aitl Utee.-«n v. I.iin,.
.
^. L. K. ir.

301.

»57. WTiere, after .jiul<nncnf for partition or .nk' it 's
f;,;,';;',;,;;;"

made to appear that tl„re are in anotlitr founty land^. of i-;;;_
,^^„

wliich the parties are eiuitl,.,! to compel partition, api.lnation i„ ,.n;.u«-'

nutv k. made to a .Ttulsc of the High fourt in Chambers for

the partition or .ale oi such lands under the judgment lor-

merlv made; ,uid where two or more judgment, have hecn

made hy Masters in liiffercnt conntit- an application may ""

made *o a Judge of the High Court in Chambers for an or.h";

as to the conduct of the future pn.c.rdings. Con. Rule '.HW.

Taken from Chy. O. f'-ll.

This IM appliis to the i«sc nf lands ,.„l,«,». pi»„ .lisrovcred i,,

„„'tler ooumv it doe. ,::, «wly wl • it appear.; ..„ the ori^ma

j?;ri::: »";h;t;,rin hi.'o;i .''i;,;?' x«„» <. u<c,.v„. it on,.

270.

Where lands are iliscovorcj in anotber c.iunt.v afi^r a juclsment

h., l,"n pCounced by a Lo-al -Master, H,.. .T„d* i,, ' hamher. mav

av,ard ,1u(Ig,nent as to t!... lands so discovered: tlaik ^. ( lark. 8 P.

K. 100.
.nit from being

•i-al

ml
Tlie objwt of thi. R«h is to prevent more than one -—-.

; •; „,„,.

iiroseuuted in respect of the .ame estate. When- ..eM'ial .uu> .ii'
„j|,|,,

Errgh"!"applicati'on may .. made, under this «..e to consoW^^^^^^^

,l„.ni The application nuist be made betoie a .Indgi' ni i oromo.

r" where t,N^ more applications are made l,y difter.n, persons

o the 4me Local Masler. the latter has jurisdic.ion ,0 pt'onmnue

°,dgme,n,' one of them, and stay the others i L„mt cr v. La>»i,|.r

PI! 4"2. 1« C. L. J. 15S. Where a suit is stnye.1 the costs are

'„;-,»..i VnciV'pa'al'le on, of the estate /lori ,«..-•<« wnh Ihe e,..t« .it,.,,,,-,

(he suit which is carried on: Re Cl«rlc. C,mhe,l«,nl v CMc. I.. U.

4 <hy. 41L'.

Custody of ropers in .Uh„i„lih;'lir,n nml rarlition Mallm.

WSH. The Local Master, -hall enter in hooks kept for Ke;;>

that nurpn-e. all iud,irments or order, made by thorn, in nd- a> ,,
_ _^^

B ni^ivalion and partition matters, nnd they sha 1
on 'he ,,»,.,. >..».

eonchi-ini, of Ihc proceedings. „nr,cx together all the !-<rcr. n,.;*;;;;;

filed with -hem in such proceeding-, and transmit the ''^•"•-
;;.;.;;.;»;,,,

,„ „,,, ,„noe of the deputy or Local Eepstrar tor the .ount^v'

in which the nroceedings ^vere commenced. C nn. hue
_^

i.

Eulc- of 1.. .Tan., ismi. 149.-.. .h.h .<-. .'l-> IMlc "«

Taken fr.ini Chy. O. Or.o.

T::is fl:.'.- con«i:,.,es the I.o.nl Mn-te,;.; -''"'
"^'"rj'!,!;;;'''''-

mi hl'lgnn'ms for a.lmiili-trntiei. or p:inite.n r.:.""l "> '" '"

i^.'la
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Rules
909-962.

de<tiri' to

OMtU'li tier

dowtr;
proceiliire

CONSULll>ATKl> RLLKS.

5. UOWER.

fiStt. The ttnaut of the freehold may Ijefore action sr -«

upon the duure-^r -a notice in writing that be is \\-iiling lo

assign liuwer in the land (describing it) out of which she is

entitled to dower, and may thereafter apply to tiie High
Court or to a Judge thereof, for judgment that a writ shall

iiirue for the as>ignment of duwer: and a writ therefor may
thereupon i^-ue. nud the like proceeding:? may be had thereon

as upon jiuch a writ sued out after judgment in an action nf

dower. 11. S. O. 1S87. v. o(>, .s. 3.

For the foim of wiit ui asniguuifiu of ihjwi'r: see l-'oriii ISi. If. &
L. forms, So. 10S.j.

PROPKKTV Infants.

960. An application for the sale, mortgage, leasu or ntlier

disposition of an infi t\ estate shall be made to tbr Ma>ter

m Chambers, or an Official Referee sitting for him, and no

reference in any sueli matter is to lie directed to auv l^n-al

Mai^ter. except Ity leave of a Judge. Con. Kule 992.

' jikeii fiMii. J. A. liuip .'sr>.

Tti*>se Itiilcn (',Ki0-97O) iijiply to rases wliere some disposition is

-i>uglii to I'O made of iiii iiiliimV •'state either for the purpose of
1- lisiug money to pay charges thereou. or to provide for the uiainten-
.iiue aud t'dm-aiiiui oi tlit- itifaut owiH'r>. or where me appointment
'

!' irunrdiniis of their persons or estates is .sought.

^ »«1 The OtHcial Guardian shall be didy notified of all

applif-;:';nn> imder liule 960. Con. I'ide W3.'
- i!niii ,1. A. Uulf r.'Sti: see Jiid. An. >. 1.".

,
002. A petitinn for the sale nr other disposition of the

r(i-\] '-^fite nf an infant, shall lie entitled in the matter of the

infnnl.

Takt'ii

Cnn. Knlo 901.

frnin rUy. i). .T^T.

AM»i.. iitl' ii-< ii.i- the sale. lf;isinL% nr other ^'.l-prisitioii '-f the real
estate *<; iiifunrs. nre atithorizf'd l)y U. S. <). r, ICS. s. '). wh"re it is

nin'le tn njipeui' in xho ( iunt tliai it i- iifeessai-y, or jiroper, for the
ii,j,iritHn;iii(!e or edncafion of tin? irifjuit : or that. Iiy reason of any
]>;irt ••f III.- pi-niicMy l.-'Mic expovetl f. waste .-iiid diiajiidario:!. nr to
drprecintion from juiy other oaiise. tlie intei-PM .if tli'' infani requires.
•r -vi!! iw PTih?ta!Hirr!!y pr'-Tmofc-J by MSt-h dispusiiion. The .\cr i^

held tn apply to estates tad; lie Ortnj. 2t) Ont. o.">."i. Mliere a sale
is 111 rt—-iiiy for the payiu'^ni <)f the debts of the ancestor it may be
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oitieibtJ: He MoOuttuld. 1 t'liy. Hi. 'J7 ; tic Itnrkti; i'. li. 2-^t. But Rule 983

it should be sbewn that UQle»8 the nale, or otiier (lisj)o>4itian. is made. .
,_.,,,

lii' ustate will siistuin loss, ^n• llial the (iivdittirs are about to enfort-e iTitanrtoVi

payment of tlieir Ueuiauilw liy suit: Ite Hoddy, 4 Gr. 144. Where I'oijMiiUn'i

none of tlie circumstaiu'i^ mi'iitioiiprt in tin- Act art' proved to exist,

tbe Court has no authority lo makt-' any order: iJalvcrt v. liodfrej/.

Beav. 197: itv i'liflu,,. H 1'. It. LV.Jt; Re iiohinaon, Pickurd v.

Wheatcr, 31 Ch. U. 247; .*.;: h. T. StJG; Uv UibOard. 14 P. li. 177;
and see ite Javkt^, \i C, Ij. J. ill), wlicrc the Court relused to «aiicuou

a renewal of a lease mu'de by the iiifaut'8 aDce»tor: but sen tilcun v.

Bhau. 1<» Out. ti!);;; and sw s.-c. T^ (11| of the Aut. supra, p. liir..

Where it appeared that the application was uiado mori- for t!ie

benefit of the infants' fatli.T than of the infants themselves, the
ipplicDtion wns refused; lii M^'Donald, 1 Gr. JKT; Re Uibbard, .lupra;

and a sale will not be ordered to repay n relative, sueb us a father,

nifcther, or brother, for the past maintenance of tlie infant : Ktlhr
V. T,n/,>; ] Chy. Ch. :iS,S : Itr iilni>r, 14 1', U. 2120; and j;oe Kdtranli
V. liuiij'ii. i:i Gr. Ii'l. \itr aftor a sah* has been made, will past
maintenance be ordpn^d to be paid out of The corpus r-f The finid.

where it appears that the person making the claim had not main-
t.iiued the infant on the basis, i^r with the expectation of being coni-

penaated therefor: In re 'ficmcick, livnwick. v, Cmok-i. 14 I'. U.
.jei.

No aak. lease, or oIIhm- di>positi.iii lan be (.rdi-red unQer R. S. O. Xi> c1i»|...>.i

c. lOH. ayainst the provisions of any will or cnnveyanct> by which the ^i"'' *''^,"
'"'

"esfate has Iwen de'ls^-d or gronled to the infant, or for his use: R. S.
o,',,tr3r»^^t.i

O. c. lOS, s. ?,. (LM ; Ifc Swit/i. (1 T. It. L'S'J : Ur Wihoti. 7 P. U. 244; anv will or

Re CaHicott, 1 Cliy. Ch. L'C. ISL': but see He liMhopru^k. 21 Gr. '''^''

A guardian of an infant appointed by fbe Surrosate Ourt has
power witho'it the sanction of the (.'ourt, to make a valid lease of his

want's land durinf: the hitter's niinoiity but not beyond that jteriod :

Clarke v, MacdnncU. 2(» Ont. T^{'A. oxerrulinpr ColHtit v. Mnriiu. 41
L. C. Q. B. (i02: Switz'^r v. McUiUan, 23 Gr. .-^W ; Toii-nslc4f v.

A'fi/, T> Gr, 7'-'; the report of tlie la>t ease appears to he erroneous in

describinj^ the guardian who made the lease as a Ktiardian iid litem,

instead of a puar' nn of the e.stato of the infant.

The Statute ^^ys the appiiration is to be made in the name of the Aiii>lir

infant by his next friend or his puardinn. hut cannot be made wiih- '!','" *',

out the infant's conscni, it in- is of th'' aire of fourteen, or upwards: huw't'f

U. S. iK c. HJS. s. 4: and see Rule !"!«: luit see liulr IHiS. m^idu.

if infants" estates,

or Local Masierj*

:

Applications for the sale, or other 'dispn.sitton.

<annot now be made to the Countv Court .Indfies.

h'lilr. y(iO.

'I'lie Court may order the execution of the conveyance i)y the in-

fai.'i, oi' .-oiiHj oiii- nil his b'^li-tli. and a coiiveyanci' so executed i.-

biudinn on ihe infant, as if made after he had attained his m-iioritv;
R. S. O. c. 168. ss. n. R* Rae V. Gedilca. 3 Chy. ( h. 4(U: wiiere a
mortirace of an infants" land held in trust is authorized by the Court
the infant cestui que truxt cannot "fu''ipprly be rcquin'! lo <;i\p any
covenant for repayment ')f the loan : lirnini v, Grady. 31 Out. 73.

The proceeds i.l lands sold, or <Usposed of undt-r the direction of
tiie Conn, retain the quality of the estate sold, or dispo-<cd of. so far
as tiie rights oi tiie iiifaiu's lieir.s. and next of kin, ;ue concerned:
I?. S. O. c. l*;s, s. 8: Fitzpairick v. Fitzpatrivk, « I*. It. I.'i4 : Thowp-
90H V. McCaffrey. (\ I'. K. i;t;t: ramphcll V. Cahipbdl. V.} Gr. 2.'>4.
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Rnl*i iiiit where »uch moneys descend ns renit.v. if tin- hi'ir iii>t'« not <'lT>M;t

963, 964. ail actual reconversion, they will pa.s8 to his represputatlvfs na per-
sonalty : Mordaunt v. BenivcU, lit Ch. D. 3"-': 45 L. T. 585. And
as to ndult partii's jointly interested witb thf infants, the order for

siile operates* as a convrr*ii(iii. and the >*hare of such a ptraon dy.uA
nefore sale, but after the order, will dt^*crnd ns personalty: Ilt/ili

V. Mr/.i,i, 2.". <-li. \K 7:i.V

urdtrfor Where the mother or the inl'unt i.s a lunatif. au apiilication may bf
i*rn( made for ini order barring lier dower: U. a. O. c. ltV4. b. 1(1. Th»

application must be made to a Judge in Chambers: fie Colthait. 9
v. n. :ntt.

dower-

Settled Settled EstatcB.—The Court has jurisdiction under IC. S. O. c.

furMk'tiiHi
~^' ^^ miil^P orders for the lease, salp. or mortgage, of settled estaiCH

ofiV.urtiii i" whirli infmits art? iiiti'i rsted. bur tlie procedure to be fo!lowe<l in

r<-i[ar(i t«. such r-ases i.s now regulriti',1 by Ruhn t)7^. et seq

111 whnsi'
naiiib to bii

prtwtited.

l?

Voriaiiir
hetwfi'ii

Mule anil

R. S. i >. V.

a(ipoinl-

int'iit iif

Ifuanliivri.

1I0:{. The ])etition ^hall he prosentetl in the name of the

infant, hy hi- guardian, or hy a person applying by the ^ame

petition tn he appointed guardian as hereinafter provided.

Con. Rule 905.

Taken from Chy. O. j'JS.

There is a variance between this /^«^'. and the Statute R. S. O.
c, KkS. ,v. 4. which provides that the a,^plication shall be in the name
c)i the infiint by his next friend, or by nls guardian.

W64.—(1) The petition -ihall state the nature and amount

of the personal property to which the infant is entitled, the

necessity of resorting to the real estate, its nature, value, <ind

the annual profits thereof; it shall desimate the lands to he

disposed of, propose a echeme for tha' purpose, and for the

pppropriation of the proceeds, state specifically the lelief

desired, and circumstances sufficient to justify the sale or

other disposition of the land, and the application of the pro-

ceeds in the manner proposed.

(2) If an allowance for maintenance is desired, a ca-e shall

also be stated and made, to justify such an order, and to regu-

late the amount. Con. Rule !)0*i.

(3) If the appointment of a gnardian is dc-ired. a case
"^

shall he stated and made, for the appointTiienr of the ])ersnn

proposed. Con. Riih^ OO:,

Takeu from < 'hy. O. 5'2i).

A similar procedure pre%'ails in the Stnto of New York: see Tyloi-

on Infancy, p. 3'tO. s. li)6. Ajiart from the power given by The

ptaMitc, tlie Court hns no authority to direct th" «nle of an infant's
csiiiie on ttie mer** frronnr] that it would he beneficial: Calvert v. fl'.d-

frrii. r, I!env. 107.
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liiLiini.'iauieH juHtifyind a sale (pf iiii iul'iViH'> .pIui-, uikIit Rul* OS*.

iiniU'. ai'i': ( »/ 1 Thf facr tliiu the sale is iien>Miiy. in tn-iler
^..^^.^^^^^

iinuriii. or .-(liKaie. tUt; inrunt ; ur. (.6"' tbut by ri'U-uu uf llie .,a,„.t.,

i;y. ur any pait ut it. bt'iiiB caijoswI to wasto niul ilihipulutinu, which

tleiu*'<iituuii iroui luiy otlit-r ciuim-. tlie init?rt'st i>i tlif infant
|,""|''4ni^^''

v», oi- wiil \'\' f.iii)'tiiiitially in'ouiolvd by. a sal.', or (tilier dis-
^!,,n',,."

iiii: -..v il. S. <>. (.. 1';^. ^. :;. .i!ul >•• ii'it.-i ti. Hill' '.I'-.J. .-i.::ii.

IL

The iHtiiion must be ijrcseiifd lu ibr >laster ;n
< 'liniii'n'i.-. ni to

j^'jllij'jj

,ai Olliciai iCti'-'i'tv ^iltiug for bim. wlm ha- iii.wti- u> (liri.-f, n >alf. |,.„ ,,',^1

and take all iiwe^saiy a<-coiiiitJ.. md mala- all u.^..^ialy iiiqiiiiies, ,Urii..i,

aiiil to oi-ik-i- payment out oi" (.'mirt o:' any iiKai.-y rcali/ril I'l-oin uny 'nl.T -,i

sale, or other disposition of the estate; uu rttereuce is to be diiecteU

lu a Loral Master esceMt hy Ifav oi a .Imijie; link- !>»>•. Tbese

apiilitatiuus are witally taken i.y the Master in l. baoilx-is,

lletween tlie years ISbl and tSStl the Master in t'hanibers Ijad uo

juri>tliction to order the payment of Uiouey out of Court, and during

that iienod a practice grew up of Kettiny an order of a Judge eun-

tirmiug the order of the Ma.-t<'r in Chambers, or OUicial Ueferee,

directing tlie sale of infant.-' esiates. and tbe application of flic pro-

ceeds, and such practice is i,till i.jntinued. aItboui;li tlie reason for it

hiij. i-easetl, and all that now seeiii> really uecetsary ijs for the Account-

ant to get sucli orders initialeil liy a Judge as provided by Hide

411.

Tlie marriage of a female ward of Court without consent of the

Court, is a contempt for which the husband may be punished by

imprisonnient. The Court in such cases u-ually riHtiiires a settle-

u'l-nt to be made of the Mife's property n> a condition of the l.ii-^-

UindVs relens... atid will pr-'Vide tliai the husband -"biili take no l"'iii'iit

under the •;''tll''!ii.'i!t. and will also ordinarily exclude tin- \\\U' fioui

].iv,.r ci;" mpointing itv will in his lavnur in default of i:^suf ; I'c

11'///. 5it L. T. 4;^.",; ii'iid »" HitcK-iii'iMtcr v. /iin-A i»i««((T, ^5 Ch. D.

L'i: .'0 1.. T. Tltrj; and see' Fitld V. Mooir. I'J Iteav. 17';. Itut Ui,'

Coiirf bav um' power to compel a male infant marrying without lea\''

to executi- a .-t'tth'nient or" hi-; prri[i.T'y ;ipiiiist his will: /.*- Liif/li.

l.-i'jh V. LciiiU. -fn Ch. D. 'JlMt: (HI L. T. 4tV4.

The jurisdiction of the Court over its wnrds ce;u;e.s on their attaiu-

im: '-il. Where the Court authorized a man to visit a female ward
of Court to pav his addnw-.'*. with n vjf^w of asking her hand in

mnrriaL'". on his uuih'riakinf: to abide hy tin' order of the Court.

.such uiiil.'itakin;: .xpire.s on thf nard attainin;: her majority, and the

(.'ourr iuis no jurii'diction to ronipe! him to execute a settlement of

her propi'ity where he has mavri'-d hfr after she attained 21 without

a settlpiiHMit. and wiiiiout the sai;.:!nn .if t'le i'-^iirt : Ittiltun v. liollor.

ISill. 3 Ch. 'J'*)-. Cm L. T. i\W.

Maintenance.—A p'^tition for an alhuxai'.en for maintenance out

fif an ii.t'aiu'- I'.-iare will be enterrninf^d. evi u thoiii;li if 1"> not neces-

sarv to ;i-k U<v a ^ale nf any pnrf of th'' iiifaiilV timpiu-iy: s.'c A'e

^Vi'lson, 14 1'. [{. L'';i.

\\ liere tli-' I'.'Uhfr of an infant is liviiiL'. ir is hi-; dni\- iiriiin) {" i<: \>ux\ >

to support aii'i iLii^intain. and *>'iuciir>'. rhf infant, no matter wrmt 'i'"!"

the infant's fortune may be: Siinji'ion. on Infancy, p. I'll: and main-
,"]||]'i,''

tenance i> not ordinarily ailowd out ot thi' inft^nt's estaie. e\e''iir

npoii proof that the fattier is unable to maiiuai'i. and fducaie. hi-

children. a'i-"i-ding to the'r station and prosp.'ct-; in life; and nUli'-":j'!i.

\.-here thero is an expre*^'^ tvn-t in Mi.' nurvin^.' s*iTr!":.:pnf. " 'vhich
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Rul* M4. tilt! iutbtr i/> u imrty, ttftiuii-iii^ tbe tru^stet'A tu uxpt'iKl the tium £uii<l

ioT ttiu AUpvon oi tbe chiliiruu of ilit.' inariiagL-. >ui'h a tnihi muj
be enforci-d liy tLe falber : Muiidi/ \. Luil Itoice, 4 Bto. C. C. 2^;
yet wberif tlit! truittees Iium! uu uptioii, ur ii mere power, to do no, lUf

L'u-Jt'i will imi t^'utuin'l lliL'iu Ml tu apply tlic tiiuHt fund, except mi
cvidctiee ol' the fatlier'ri iuabtlity to uiaiiitniii the itit'itiu : Ti il.st,,t \.

Tuiner, 'J2 Ch. iJ. 021 : 4b L. X. uiU. Ihu duty vi a tuthtr to tiialu-

taiu hii) iut'aiit c'liildreii is at C'uimaon Law u iiiotal uiid uol u le^al

ublitjatiou : \\ rigfit v. Mvt'ube, '60 Uiit. at p. '6'M; acd vidi L'l-.

Ltde. H. -Jill.

ilnthtriiot A mother is uut under av.y legal obliuutiou tu ^upiwn her ottspiiiij;,

Koltouiiil. anj L'oiisi'iiueiuly maiiitvuauLi; will b*; allowed out ot the children's

Otvn property, without loUTeuvi' l.i in r ;iiiit'i,\ tu ^suiiputi ihi-m

:

^imp. 1<J1.

As to chiimi^ for pu,st maiuteiiu^. -', ^ee ««/ VJUU.

Inquiry as

toil.'l'Unl

aiiuesiiir

orlt'rvil ill

Mliiiiiii-

tmtiuii

action, wlii-

broiiL'ht

iiiert>l.v for

iiisiiittii-

aiice f>f

tn(ant«.

Lpoii au aitplicatiuii under the U. S. O. c. lii-^. >. for the sale ol

au infant's tuitate, it is wmal before directing any apitiicatiou of the

pruryeiis. to require proof of payment of the debts of tlie iincesiior,

in cases where the infant has become entitled to the p/'iiHTiy direei-

cU to be sold, as beir-ui-lau, or devJAce ; or Co reijuire an adveiiise-

uienc to be issued tor creditors, where no sufficient adv-rti-'oment has

previouslj been issued by ihe personal ropresentati\' . and the Cuun
then uialies- provision for the payment of the debts, if any. U here

ilie >c\q object of the sale is the maintenance of the infant, the pro-

reedmg;^ ought to be taken under II. H. O. c. 108, s. '6, and nut l)y

'way of action for tlie general admiiiintration ol the estate; and tiie

Court has refused, where the latter pruceeding has ijeeii ailupted

utiU('ce«sarily. to ^aiution a t^ule in the administration proceedings,

for the purpose oi ma".j:"nauce : I'oiivnk v. Fenwick, -U Gr. 381;
tJcoUit lion- \. iiannuj, iu., 4J0 : lu«li;i \. i'nttinon. lb., 34o.

I'he proceeds of the sale of au infants iaiid^ will not be ordered to

be paid to the infant's guardian; but will be retained by the Court in

its own custody until the infant attains majority: flandvr/i v.

O'Eld if II,
4 (Mit. 7M; Milrh'll v. l{i>iit:i. Ill Hi: -\i:>: Ithki v. Itlakt.

>. II. A: i*tf. 20; Campbell v. Dunn, Zi Ont. !>!» ; liv AlatiuiH,

lb P. R. lit; Hi Hii>n.'<o,i, In 1'. It. lio;; ; Re tinmpfiric^, IS V, U.
•JM: and ^ee liv t'fiutard, Ib'JlJ, 1 Th. 71J ; Whiteuoud v. U'/a(f-

u>j',tl. IVl r. U. ISi: A'c ThijMit.tuii. 11» I'. H. 3i>4; but see IJuygiim

V. f.aic, 14 Ont. App. oS3 : Hanralniii v. Uaiuahan, 19 Ont. 3!>t>

:

Hanbuni v. Hunborn, 11 <Jr. uu'J.

Principal -^"^ •'' Seueral rule tiie Cuurt wili nuT break in upon the principal

not ccuily tuuuey, for the luainteimnee and eilucation of infant legatees, atill

hn.kt-nirito.it- mny be done where necessary: Anhbouyh V. Asltboiiyli, li» Gr. 430:
fHu.i" V. Vnii'j. U 1'. It. -30.

Alainieuance wa^ urderci! uut of a fund in wliicli The infiuit had
only a contingent intere.st, on security being civen by way of lif*'

insurance fur tlifwe wliu would be enlilleil upon the death uf the

infant under age; Re Vinttphcll. 1^ l'. I{. HM). following Jtv Ailuckk.
14 W. R. .-)8-".

Where money wa.s f,'iven to a widow subject to a trust fur •' rlic

maintenance and bringing up " of her infant children, she was held

to be sjuilly of a breach of trust in maintaining the infants in her

huusti where she was living in iidultci'v: nnd tli" Court as.-iuini'd the

adnilnistraiiiin nf liu- fuiul :
/,', <i.. 1SW'..1. 1 (_"h. 71!»: bO Ii. T. 470.



moriiKii of iM'Axi!'.

•ttlementi of Infant* Estates. Tlu- I 'uiiri :i:

Muniiini 111.- .x.iuiiuu ul a ..tUU'UU'ut ol! au lulai

..<> -.»/<*' ''- •>' Ap|t!i<'iMii'ii*- !" .Ii;t> |ini|" - '"-,,1

l,Sj, and uiuat thtrvfore lii: uiuUi; in iv .\\n\'^>- m i liaiulHrs. '

nil Rulo 3bi.

ui.iniii;;!'

txi..v.-.sl.v

A marriQBo Mettleiucut mode l.j uu infant witiiuut ll..' Hunction of

, Court i" not void, but voidal.lu ; and if not U'Liidiaud willnn a
the Court
reasuuable imie

Uig: Kdtcarda v

Forrcstir, \my
t !i. licT.

Tin? pnAi.siuii 111' .h

liiit d>M>s not t'lialil'

dii. »'.;/.. mIhii iUi iiilant "nw ais'

ilUlIll"..! :> lUrti;i-lll with lllf ^J1I'

but the »ettlcment wan "nc w hi

liiUl l"t:i ail adult, it was h>'ld

received the sanctioQ of I hi- ('<:

( !,. ]'. Ji : .Vi I... T. "!>.'. Hni

.... r lUe iiifunt li;i.-i aiiaiimi i

failn; WXi, A. C. o«H); iii rt- J«

Li (.'ll. 4t>l ; aiitl Nft i-cMH V. Trtvu

11 U- blnd-

fu'iinyiuit V.

Ad. H. :;.

I infant t

' haronly ri'iiiovt'M the

t do nmre llmn an auiiii ' "iii'l

iiiarrit'd wnnniii ami made ii \»mt-

.11 .ll nu' Ciiin. lUui.T ili«i-<.- A. is.

w.mUl n..t Lav.- hound li.r if >l.i'

tu- iiiviiiid. ii.)tv.-il!i>iniiilinu it hud

:: llurkniitHtcr v. Btickni'ti^tir, :r»

(• All i-niildi's an infa'ii. wiiii iln-

BjiivtuMi ot thi' Cnnrt, t.i ma
JIN nil adult roidd makp <n\*'

:

An infant ward ni«rr.\iti{,'

a{;iiii'-''t ''is will !« reiinirtti

]in>l 11 M'ttlt'inont made hy

unwilUnirl.v. Iml w'

kf a valid |i<>t- uiptial sftil.'i lit ;
I fii

tlnmt III'' c-iTis.'tit

,<i I'Xt'CUtl' 11 St'ttli

in iiUaiit midiT

f

,f iho C.iiirt .Mmii.i.

na'tit of hiM estate.

siu h (ii-cuni.stnii".s.

asi
'

applinttimi nf the s.-ttlnr on altninins his majority: AV f-'ifjli. i-"'jh

• Where there are two op niori- Kuanlians of nn infanr. ilie in-t ihat Vi^

'one oE the jjuaidians who >ias niaintaiurd the infant, has l>rt-n m-
, «ole reeript of the incomt of Di" infant's estate, is uo dls(har^'e to

the otlier (luai-dians iherefor. Imt if it i^ >hewn that the infant 1ms

\ been properly innintained and edinat.'d liy the cnardian who receiv...!

' the im-ome. a proper sum will U> alhmed for that purpose^ without

^ the detaih
. . .. i -

< Channell.

iif th.

-.1 L. T
expenditure
1~

ietion of the TIij:h

I. McQurrn v. 1/P-

*~GuapdInns of Person or Estate.—Th.. STin-M;:ate r^nrt has

also power to appoint C'lardians to minora: see Ft. S. O. e. Kl**. s. 10.

This statute, however, d-s not oxeliide the juris

(iiurt : Ife Kt'innnrd. 1 <'hy. ('Ii. 17.; fin I/ef^H.-

MiUitii. 'j:t dr. VM ; and see H. S. (). c. IW*. «. !•'.

Where a Ruiirdian has been appoiiit.-H hy the SnrrnEaie Court, then

Hifih Cmirt will not appoint any other except for ranse. and it should "

therefore be shewn, on applications to appoint ffuardiftns under these

JtuU-i. that the minor has no guardian.

A Eunrdian may l)e appointed for an infant who is a British pub-

iiri. ihoin;Ii he is resident out of iln' jurisdiction, and has no pro-

perty within the jurisdietioii : ffr WiUnur/hh}/. :ili Ch. I>. 'V2i : T^l T,.

T. ri20: but see hi rr BDurfioiHC. 41 fh. D. .^10.

Where (ho Hi^'h Court appoints a ffuardian of tiie person .ami estate ?

of a minor, it nsimlly requires the cuardian to give security. And

if a guardian has been appointed by a Surmcale Court, an intiniry

is fiometimes ordered as to whether the guardian so nppeinted has

pi\>u sufRf-ienr sernrity; and if in- h:\>- U'A. then he i~ re--]

five additional security ticf-ir,. ]u. i« Miip.iwcvcd ti. receive

...\



I'JU CO.N»cjLIl)AlED RlLtS.

1 »'

[ f

III .ll.t..lll ' Tlj.' lli«l

iiiiitnli.iii,

l.'nurt

.-l.-i.l.TH

Itilin-t <

IntuMl

infiiui- t.p

policy I'.i.'ii

IJP, ..! til.'

luui- moiu'.v

KttlvHI. ou a>'(.-'i<nii ut' ili*- i:ilii:it. \Vb«-ii>. Iiowfior. iIk tDitiini' nl ili.-

Iiil'niit if tritliiiv. mid (lie fund U lod|i«J in Cuuri. tlie Luurt fi'>-

whfrMiV. 'lueiitl.v iii>iii'u-..> with -fi-nrity b«'ing then i>y tlu' KUiiiiiiiUi : ninl

])«iii«<luitli reiiuiio lUKii'ml uii .lUidiiiit lo U- lili'd liy tlic guaiiliau froiu liine tu

tiui^, -h>\v)i)B tlie '\n<- uti|ili(-utlc>n ol' lumieyh i»ni<l u> biiu uiidcr tli<

nt'der ui thf Court.

I'lMii't lin^ al'O jiirisdinioii to appoint Bii:udiaii:« Um-

I'divc iii-iiraiiri' iiininyn im);il)li> to Uiteiii midtT any
il l.y iL.'ir .lr.*.'a-fil lailuT : «cr It. S. O. c. 203, m. 1m
( iiiit'l may inaku ui'di-i* iur tla* ;>ayiui3iit ot' micIi inoiir-

to a Kuai'dluu U|)i>nii)lttl liy tlif Siirri)i{iitt> t'niirt. or
<w'u liy a ton'ign Court. Tht? iirt rtliugs to oliiain hul-U appoint-
ment of a gimnliuu ur truntve, or ilio payaietit of such liisuraiice

Il [lUcyn Uiiiy Iff luaiit' on i>i<titiuii u> u .liid'.:^ in C'ftiirt : Ji'' •'^li.n/.iiu.
'

' I', il. l.'itj; wIhtc tlie oppliinii-m i-. I'lH tin- iipp.>iiitini'iit nf a

t-tiardimi to r^rcivp insiirniuH' iiifuny. tlie pi'Mmi apjioiiiii'd will lie

. ..iii.'il [<> (i;i\f ?t'(.-iirity : wwl wIi.tc ilif upplicatioii 1- I'ur payiiifui

oi the uiooey to a guardian ajiiioiiiied hy tin* Snnogaif ( ".)iirt of
n loi-i'iy:ii C.iurt. it iiiiiNt be -hfw n iliiit sut h i:uiirdiaii Im Ki\''ii

sri'iirity xiillicient to nn-^w.-r Uie anmiint lie i« to li- aiilli.Hix.'il t.,.

iMPii.-: It, .v((i^.v„;,, >,„i.,,i,- Id TI..U. 10 i'. II. 4it:!: l-iif M.,. /^
indnir/i, II v. U, r.tU: and \vln-r<> the «»'. i:i-ity L'iv. n lu n I' >ri>ign

< uurt would not cover a-^set« rweiied in ilii> I'rovinr.'. i\ f.neinn
Liiardian will be oiiI'Ti-d to giv.> additional seiMiriiy «., a <-oinlitiuii

i>: \miis nuiliori/i'd to I'l'ciive tlie nioney : Ifi sliij,<nn. /'ii/mi.

different lOUsidfraiiMii- will mmirally iullin'in.' tlip ('mrt in iln'

a] pointuu'iit ui ii ynaiilian nl' ilif [w^rson and a guardian of the e.--

t:.io of an inttint. In the var-v of a ler-^ou wiiu i* li» !n> appointed
'.iiiildiaii (inly of :iii ilit'ani'>^ estate. )<tiiliity iiikI Iiu^mii'" r;ii)ii<:ily

niiiy l)e sufficient iinnHtications. Wh-io a piTson i> prnponed as
Kiiaidiun of an infant's person, otlii-r lon-i'leraMuu- li,i\(' nt-o-t-arily
II. lip taken into aci-oviit.

vVUiiouyb llie (,'ouri is in tli" liiibit uf paying n'^p-'ci i.j tin' wi-ln',.

I'*'! directi'iji> 111 ;i testator in n-i< r.'ii. .• id th.' Kuavdinnsbip anrl
i:[i'e of bi.s ilnidirn. It will nor d<< -u wlien* it is rl.Mrly shown tlim
II (omplinm-i- thfr.'with would i^- I'lcjudiriiil i.i the h.'ippinrss. anil
ii'nil trniniiiK. of the iufants : 'n :,.. iJ Gr. >u'.'2[ It,- Mr(^iia:,i. Mc-
tjaren V. UvUiUan, m Gr. 101.

So. where tliiTi> mis a coiii'-r lii'tw«-.>n a «i''p-fail:<'i' iiiid an iiucli'.

;''id the ihll'I prpi'eiri'd Ma* fni-imM-, the Cuirt l)oiiig >atisried thai it

\\:is l>eiter for tli-^ iiifiint that the uncle Hlionld bo nppointfl. aj)-

P"int.'d him: /.' Inri,-. n; i;!'. \>\\, Tli.' r.im-t hmv .-.Munv.. i, ..,;,.

ni''ntary };u;ir'li:iii-< inmI irn-^ii'i-i :'i>i- th>' -:;inie i-iiu-i'-; n* oi'ht ;Ti;,n-

diaus : It, S. u, .. His. s. IT

VNTiere the father is living, if it L" |>i-opoH-'d to appoint any i.tluc

|i*T-oii ;.ii.inliaii, llir I'aila'r inusi b.' iii.ti!ir<i .,f tb,. npplit-atioii : A*.

//Minc/.r. '1 Chy. Ch. 41>.

It IS imiTopoi-

Court to til- .'-.v

lfU,>i.l,Ur. 12 Gr.

i'f>\-er'*iiiii;ii'i

f.ffirp of -inv

:-il.

I*.>r-!on

a ward

if i\ar<i- ill

It i« a ronteiiipr "t" rr.nrt li> ;viv

jnrisdiction. without tin' viMirtinn uf the Court: and the Court will
ifiterforo on thi* aiiplication of bi-* ^Minnlinn to prevent bis rt-niova!

:

/.*( fUltrw. ?, (ir. 'Si'^. bm tbe Court, if it is for the interest of thf
v.ard, will authorize hi- !•.!, lova! .ait of ih-' Jiirisdittioii. tipon the
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inuhTi.ikiiiB III 11 (uiinliiiii rraiiieut ivltliiii tlif Jiirl«liciion to jiroUurf

ibt! warJ to the Court if imd wbeu required : Ue faHitfiiiin, 25 Cb. I>.

IS'J; 02 L. T. 7.

A guardiau ui.poiiUt'd i-illwr Ity Ibe Siirronuu.' Cmirl. t»r I'y tbf «;.

High Court: iyuji/im v. I.aic. U Oiil. Aiip. UM; or a lulor u|i;iolutea '»

by a liuoboi' Court: llnnraltiin v. Uanralnin, lU Out. ;l'.nl; la iMiIitlol ,,,

to riwivo. and can give, a valid di»harge (or « leiiaiy due to bin -i-

ilifimt ward ; l)iit bo lla>» no power to make leiwett of tbe liifulu'* laudu '
'

in bia name: Toinialiy \. \'il. W 'ir. K; Sicilur v. iloMUlan. 'JS

IJr. oJ.s. Tbe reiiort of iminxUii \. \-il apiK-arit to b<' erroneoUf in

deijtTlbitut the giwrdian as a ijniildiaii ltd litiin. See furtber a^ in

Iraue* by infant*: Liiimtt \. I'lsiduu, 1» Ont. 575.

Tbe HunttioQ of tbe fourt Hbould l»o obta'ued lo all di-^lionitlona,

«betber by Halo, or lea^e. of an intant"« estate.

W«5. Tiili-- ollRT«i-o direLie.i iiy the .lutliju. or lli>' ,„

.M:i.-,ler 111 I liiiuiljei>, or ollior ulliirr imikinj; ilio ihiIlt, llw ;,,'

iiifani shall he produced hcfoii' him or liel'ore :i Mu-tiT. t'ou. "

Hule i)SI8.

T:ikon riorii Cby. O. ."31.

\\'bere tbe ini.iut is oiii of lli- jiirisiiiotlon. and not of on iice !

making liis ofnisont to ibo liroeeedingx essential, bb* |)ro*luellon before ':

the Master nmy. on niiplieation to ;i .fudge. I)e ordered to be ilisiiensed
^^

witb: He Lum, U I'. It. aSl ; S. C, »«t num.; Itv Lm-i; IS f. I.. J.

371.

But unless lliiH order be obtained, tbe infant shonlil in :ill eases Iw

produced before tbe Master, even thougb be be under fourteen years.

1»0«.—{1) Unless (iihcTwi-e directed hy the .Tudi,'.<. i

irastcr in Clmmhors or other olhcer, the infant, where ah.ivo
','

the a^'e of 11 years shall In' examined a)>art hy tlie .Iiid,L'-.'

'

or officer hefore whom he is produced, upon the matter of the

petition, and as lo his consent thereto.

(2) Where the infant is out of Ontario the .Tudiro or (Urieer i

may direct imiuiry as to the infant'- consent liy hi- ovaiiiinit- ,,

fion in stich manner as may seem jtroper. or by affidavit or
'

clherwise as may seem just. -Vfic.

(3) An examination shall he stated to havi> lieen taken

r.nder thi- Hiile. and shall he annexed to and filed with the

petition. Con. Rttle 999.

Rii-ed mion riiy. I>. TiXl.

Tlie s;ile Is not to he ordered witiiont tbe consent of tbe infant if

Ruira
Ma. H6

be is of tlie atto of fourteen ye.irs or .ipwnrds.

elberwise direols ui alt-oi-: It. S. O. e. IC^v. >. 4

are several infiintB interf'sled ivli.i are over fieii'

been held tb:it tbe eonseiit of a majority of tla

inless

but

lie
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aiirlioii/*' rtip ('•juii t» 'limt n niilt', not tii>>rel,v o( Ibft barM> of tin-

IriftLQlB who !(> t'diiM'iit, liitt iiIho i>( lhti*i«- \\ lio tiax- not inu^t'iut i|

/i'< llnrtluiy. \'.\ I'. U. 1 1;,^ In rlii-* i-n«v oiii> u( th« lufantn liitrrt'At<il.

lli;U tlliiilI)(H-urfil iiIkI l-OUlil W'.iX. \v fniltul, and her «'Ximiluiltiiiii ^^^l-

(iifii<>Ti«wJ nidi. \ViiiT>' iin infiinf ovor fmirti'Mi wno an iml>»iil>.

b«r i^xniiiliiutiiM. and riiiu>«*iit wen- UixifeiMrtl wiilt: Itr Itfiuniu. W.

v. U. 113.

WhtTi- tht» Infaiitii Imd Itft'ti <'\ uuiiifd atnl f-.Mffiit.il tit n ctil.-.

wliiih hiid Im<<>ii iinlcrHil li.v tlit> Cnurr, but which won not carrit'iJ

i>ut. ilii'ir lui'lIxT <'\niiiiiiiitioii nt.il roiirifnt to ii Mile at n \f*n prk-t-

wttM liiMptfiini-d with, uu itN lii'lnir '<\\ys

Itfnnelt. 17 V.

tiikx ilown his

thp cunsfnt in

Juilite or

J

It. H'S.

..ffi.pr I.»>ft)r.'

'xniiiiiiiitioit in

rii'i'ptisurv : mil
lUKl

II that they wt-rc

pt tht' jirii i> ofTvred:

h'-iii till- infant in exatninod, Amm
ii'iriiiir. .'iikI also hin tmiRcnr, uln'

h. iMitld I. .;;. i.-il l,y tli- v.-f-A

hoiitij 1,.. iittiu'hod in t)i<> iicriiii.:mi.1 I.v Ilk* .tiltiK- i.r otfiro

Itr Irhrti. « P. It. lie

WlitTf thi- iiifiint is iindtT fmirtcpn. thp .Iudj:e or officer nhoiild n-ii

I Illy i-t-nify the fair. Iiiit wlnmld nlwo Btate thnt fhf Infant wit- prn-

ihi(>«<(] lH'ft)rf> hitu.

Kvideno' wliould ho civt>n htfnn- the Judge or idlii"'r tdrntifyitin th<-

infant and proving his (igc : ••(( liiilc !ti;7.

tt©7. It >... I) Tint l)e no*(Nsary tn exiimine an infant iimler

1 I yc;ir- of jipo, unless othf*nnsp onlercV itut it slml! be suffi-

f'ienf fin- the oniti-r ln-foro wlinin suoh infant i.-* produced, to

(ortifv that )w hns boon prodiicod. and that ho i-* under thi.'

£ip-o of 11 years. Con. Rulo 1000.

Ttikcn from .T. A. Uulr TtH".

WIhto the infants iindpr foiirte^'n worp linnR with their mothtr
mil of tho jiirisdin ion, iiiul thn mothiT H\\or(» thnt sho wnn niinti!i>

to pr(»duco thpm. owine to the fxpcnsp. and thi' propprty wiw fhewn
to hp north only •'pWMi, th«' production of tlii- inrnnttt wat* disponsed

with: tfr l.<iHf. !t I'. I!. -*^»1.

ttON, TIr' witni'ssi'- to vorify tlio jmtition shall he I'x-

aniined rtvd rniThofore Tiif .ludp^ or ofTiccr niakinfj the order

01 before a Master of the Supreme Court, as to the matter of

the petition, and tlie depo-itions so iiiken -ball ho stated To

iiiive bven taken iin<ler this Kide. Con. Kide 1001.

r:\ki-u from Chy. (>. .VW.

A
winw

[Hi'nn niiiy hf issncd undpr Hate 41M fur tlip pxnniinntion nf

s in support of tlip fipplifjition : Rnumtnid v. Tajiinii, 2^-1 Cb.
\^ r-. T. I0:t: ]I'-]!ilt-i>, V. \V.i,i.-<hn,:,„f}!>. Ill p. R. .^77.

^1
1 i

M«-.itr- IMISI. The AFnsIer:; of the Supreme Court mav examine tlie
iiuthcn/f i . 11.1 - 1

' -11
toukces. uiffints. and witnesses imder Uule i>i>H. without special onler

Con. Kule UMI','.nit III lilt

.:|3.'<'IaI

onltT.

or refercnc

Tak.ii fn.:n 1 h> O. <:\4.
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,-.»mln« iiidiiifi ami »ilii™..- uiidiT «»; i»». It i- |i.».lliU. ll»t mm.
HprcUil KxaiuiliiTu nri' iii(.T.'liuillly l.rirlu.hil In.iii hikluK "llch

exiiriiiriatiuiib.

•TO, A coini'jBiic'i; of the luniU .-Imll tun In' -illlcl, until ..',',",'.'
!,1

cviJence i« puiducucl, lo tint .illUri- .-eilliiij,' ilif -iiijii', of llw ",'„?i"_',,i.

imrchaae iiimii'j liumii,' litrii [luiil iiiUi I'lmi-t, nr of ilio [iiiv- i',,"V,„,!i"

mcut Ihcruof into fi>iirt liiiMiii,' liuuu Ji.-iicusctl with: iiiul, '.,',;';;;;•'

v.hure a luoitgugu is tuliuii l'(pr part cif tiie pufcliase iiiuncy,

until I'viileno.' i.- given \u ilir -aiil ollitof of smli iniiitguj;-'

l-.avin); Iwn ivgi-tfinl and .liii'.sittil witli tho Accoimlan'.

Con. HuIp 10(11.

lly aiialtii;.. tliis tttitv appllei- ii"l

under llul- 1"a). ' ' '••
,

li ". : >al.i

in Court, in whUll intaiitu ari> luttTi

.il»

.lf<l ; Hull

lilllth

..llllB^

ThP proper ovUlrncp of Itic pnymt'iit of tin- purchase u y i.- Uie

AccoulitiuitV certilieale of lis hanitu' lii-'ii p.uil into Cotirt : .11. 'l

where a luortBaffe is requlreil to he Riven, (he Accountiiiit's certificate

of its having t>eeii iiepusiteii with him is aijio iieeeMaury.

\\'here a i-iirc-hader niakew rlefault, tlie deposit anil nil otlier pa>-

ipcnts on aeeouut of piireliase iminey ore forfeited, tt li.ii the faie is

antler llie ^tu^lIinl5 eonditinuH of sale (Form No. HTt, 11. & L. Forms.

No. ItHTp). iitiil the property niiiy tie oniered to he resoi.i, ami tie- il- -

fauitinB parehasiT oniired (o pay any diticiency ; Ho ttnrmbrn<,k. 11'

r. II. 51)1.

1. DkmiI.ITIiiX III' I'lfTATKS.

IITI. Before an exei iiior "r ivliiiinistralor takes pincceil- ^„|

iiip- uii;i'i- The DtriiUiliiin of Estiitrx .Ul. I'or the sale of real ,';;'

Ir 111 vvliich an infiiiit is coneeiiieil. lie s]- ;i\f to th^

iiiriiial (liiarilian ur otlier offieer ihaiouil vviia tlie duties i;.j

rc'lVind In in the 8th section ol' tlie said .\et notice of the

inti'iiiiiin 1.1 sell, and shall not he entitled to any expenses

inclined liefoie ;rivin;r siieh noiire. Cim. I'lile lno."i.

The Ucmlmion of tl^UtUt IK i« It. S. o. 1. I'.'T.

See Re Booth. Ul Ont. J'JO; u,- donhui: T C. 1.. T. 111! .

Notice is only reiinired In he iriveii to the Tlilieial (film 1 in Wi-i're

infants are in;iTe>lid. anil the sale is to be niiiile siiiiply for the I'llr-

• V.'hiTe the aplirovnl of the Oliirial (iinnliiin ishose of iliHtrltiiili'

requisite lo III.' '

-siiry ; Ifr i'Utrhr

i-vinL- oi't i'f the

L'l; (>nt. 41l!l.

«7'2. nil. Oilieiiil Oii.irdinii. 1 other oilirer iiroresjiid. ov \|.|

r.f in ilir :.;r.wd- wf Sh"""
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petition,
amdaviu.
etc , 50 V.

c. it).

CONSOLIDATED RULES.

sale tliereot, may apply iu a summary mauner to a Judge in

Chamber.-, upim notice to all parties coucerned or to ^uc-ii

parties as the luilge may direct, for such direction or onlci-

touching tiie real c-tate and the i)ri)ceeds thereof or the cu>ts

of the proceedings a» to the Judge may seem meet. (on.

Hulo 100(J.

Lpou Jill iipiiliciilioii iiiKicr tills Ititlv lumls tu which iufaiits wuro

entitled, inn wiiicli were ciinrced with the pa.viuent of a legacy,

were autiiurized lu lie sold lor the uurpOMe of pajiug the legacy : see

Re Eddie, lij Out. jrifj.

(a) Costs payable out of tJie proci-eds of lands sold

under the Devolution of Estates Act, with the approval of

tlie Official Guardian, shall be taxed liy tlie senior Tiixing

Officer.

(b) The Official Guardian shall depo-^it in the Account-

ant's Office a statement, certified by tlie lu-uper nllicer, show-

ing the distribution of the proceeds of lands sold or mortgaged

with his ajiproval, and proof of tlie djites of births of ihe

infants interested.

(c) All moneys received by the Uflicinl Guardian on I'clialf

of iufiiiits, lunatics, absentees, or other persons for whom lie

acts, shall, unless otherwise ordered by a Judge of the High

Court in Chambers, be paid into Court.

{d) Moneys paid into Court under fiie next preceding Rule

to the credit of infants, shall be paid out to them when tliey

attain their majority, or sooner if so orderd by a Judge of the

Higli Court in Chamliers. Con. Ride U'58, -JSth Nov.. 1903,

8. Settled K'tates.

©78. All proceedings under jVic SeHlr.d Estates -ict, IStJ'i.

shall be entitled according to Form X.\ 191, and the petition

shall iu the body thereof or in a schedule tliereto, or by plan

th.ereto annexed, contain a detailed description of the pro-

perty proposed to bo ilealt with, sufficient to identify the

same. The petition shall be filed in the Central OfHce at

least U days before the day named for the hearing thereof,

and all notice^ reciuired to be given by the said Act or any

Rule- of Court may lie given at any time after the filing of

the petition. Scheil. to .58 V. c. 20, Rule 1.

Tl,r Silllcd /,«l./l<« \it. IX'.C. is now U. S. O. e. TI.

l„i' 1-..11U N... nil, se,' II. 4; L. Eoniw. Xo. 112:!.
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of h'lilr it'.Hi. are Rule 974.Thus nni] th.' followiuy Ituh^ t... uikI im
tiiki-n from tin- StlitHlultf to uh \'iLt. c. JU,

Tiif juriMJictiou of the (_"om-t to saiulion iLe !<alf, lease or uiort-
fiage. of scttlt'ii estates, or any tinilier tlw'i-eou, 1.- iiitw Kovenu-d hv
it. S. O. c. 71.

The Court has no iiiliereiit jurisdictioii in such matters, mul has no '^ale r.

power to sanction .-.cUemts for the improvement of .scttli'd estate** "'"'"

for the IwiipJil of the ct^iuM qac Ininhnt save so far hh Is authorized ^rlllT.
hy tlie utalule: see /{v Montagu, lSi»7. 1 Ch. (iST. :

7ti L. T. 4,Sr>.

lormeriy the Court had do uovver to order tiie sale of a part of a
.settled estate, in order lo make improvenieuts on llie reiuuiiuler:
Uc Mvorc, r. It. JSl; He Vhambvrs, US Beav. (V>;i: nor could it
sanction an e.xchange of part merely Cor the purpose of injproviiitf the
remainder: Itc liUhoiiiirh, 21 Gr. ."..SIp : hut in tliat case, on its bring
siiewn that, unlews ihe exchange were^ made tlie property w.is liahle
n. depreciation in value, the excliniigp wa.s directed under U. S. i).

(iS77). c. 4n. s. 7ii: Init the provisions of sec. 77 of that Act proliii.it-
iiig iiny sale, or di.-.positiou against the provisions of any will, iir
conveyance, do not seem to liave lieen considered.

Under the Act ahove r.-fen-ed to (K. S. O. c. 71 1 tlie jurisdiction
of the Court is eniarsed. and it lias now power whenever it d.vins it
proiier, and cou.vistent, witii a due regard for the interest of all
parties entitled under a settlement, to san<-tion a lease is, ."{ i or sale
(s. Hit of the whole or nuy part of a settled estate, or the >aie or
nir.Ttgage for the purpose of making imiirovements on the estate ( s.
14). The -statute does not in termj^ authorize an exchanee, Imt
siiiible, an e.tchange is only a form of sale.

I'he Court in the exercise of its jurisdicti<in over settled (^
authorize a lea-^e thereof for DlHt year.-;: AV Wnt^ofu'/i Trwt.

ates

. 21

naiit

Jfr

Out. 528.

The Court has also authorized a sale for the support of the ti

for life and her infant child, who was entitled in remainder. ...
>-/((//*. 4 (Mil. ."IS: and also where the settled land was unpnKJuctive
and being eaten up with taxe> : He Ifonjx r, 2S (Jnt. 17!t.

By 5;i Vict. c. 14 (0.1. the power of the former < *onrt of <"liancerv
to sanction leases containing agreements for renewal, or renewal's
wa« ratified and confirmed: and see itv Matsoii, 21 Ont. 528.

Api)lications as to leases and sales, of settWl eslati's are ex- Aiu.iic
led froiji Ihe jurisdiction of the Ma.ster in Chambers , and tfe f'*''i"'*i

.oeal Judges ami I.,ocaI Mastens : lfiik>, 4'J {fej, 45^ Jfl,
"

»74. Thp notiin to lie given In- the 3.5th section of tlif .

saiil Act. if srivon liefoiv tlio hoiiriii? (or if <riven aftor llip
'

hearinj; an.l the .Iiiclge sliall not otiienviso ilireet). iiiiiv, vitli-
out any otlier direetion of tlie Cinu-I. he jriven witliin tlie

jnrisdiction of tlie Court liv delivering to the jierson to lie

served, a notice aeeordin;; to Form Xo. 103, and the time to
'.'V specified in llw noti.e for the person served to file anil
deliver a notificiilion -hall In' not |e-^ than 14 clear dav< after
the service. Seliod. to ."iS V. e. •.'11. ]!iih> 3. jmrl.

l-'er I'orm .\o. 1!1l'. s..,. 11. k 1.. t'orm.s, .\(,. u-j,;

aile.
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CONSOl.IDATKll UlLES.

AmM"">i„ns umfer Tlu- Hcllhd A-..(,,/i» Sri must be >«* "'!|'

th,. Vuii~,-..t or ran<ui-reu.:e of auy person intcrented as eii.iut m.

tail or in (.ii»f tli.'ie be more than one then the lirst of sue i te.n.il.-

in ,„i ,111,1 111 -oiH in c>xi>-teme haviiis uuy bencriL-inl iM.nv.i

"„.l'r m- bv Virtue of til., settlement I.riar to the estate of tlie ten,,,:

ta tail, and all trust^s havint- any estate or interest on behalf on,;,

unborn eliild prior to the estate of sm-h tenant in tail, ami ii
.

,.

other eases the parties whose consent or eomunvrae is ii.fessar.i
.

.ii

all persons in ixisfn. e. havins any benelieial estate or interest mm,,

or b^v virtue of ,lie .....Hieiiient. ami also the
•'-'';;,"":;.;^^;f,.!;,''>,.:;;;;,;

or interest on behalf ..t any unborn ehilil :
sie 1 1„ M.(«ii( J.tlaus

i-l lU S I) . Tl I. s. -S.:. And ivhere any of iliese persons do ii.it

conelir in. 'or 'innseiit to the applleation. then ihey are required I" I.

nolilied as provided by .see. 'Jo and llns Ituli:

the jurisdiction an order fni
XMi . any of such parties are out of

mist be obtained under the following Kuli:

Where property was vested in a trustee in trust after tlie death .
;

the tenant fir lit« to sell ami divide the proceeds among numero,.

persons who would h. me .Lsolutely enti, ed wi h P^''^^ «"

ritstee lo L-ive leviius. on a pennon by the lenant lor lite uu.:.-

Imp Act. Ill sV 'Jli Vict. c. IJd. tor a sal., of the propmy. it «..

hZunde; see. 17 ef that Act 1 fr.au which 11. S. O. c. 71. s LJ. :

taken 1. Iliat the consent of all ihe ImieUciaries was neccssaiy .
It'

III., (I.i.'l. V v. ;;„/a.™. :! Ch. v. HW- 'I'be persons whose cons,.ii

is i-'e,iiiireii' bv section £) luv persons wli..se consents are capalil

of beiiK obtr.'ined. Tb.. .•oiisi.iit of unascertained persons who :.

interested is not vequisit.. : luiofnj v. C'liU

slnilt, L. K. l(i Kn. li-'li; '.'' ''""«. '- I'- 1'

r,. R. + Chy. 2110

;

i;.i. iciiii.

»75. tTpon an npiilicali.m c.c p"rte liy tho^ i».titioncr i''

Court 01- a .Judge may iiialio an onlor for service nf \W r-

tion or any notice on any ijoi'son out o£ Oiitaii... oi "ii a>i

person witliin Ontario, in any oilier manner tlian is al.ov.. iii'

vided, as niav seem jusl, and an imler ad to -ervi.e ot a ii"':

-iiall contain such direetinns as lo tlie maiinei- in wlue'n -iv

notice .sliall lie friven. and as to tlic time lo lie -pocille.l tlico':

uiiliiii wliicli llie notification is to Le iiunle l.y the pe-

si I'ved. St-hi'd. Klde '. pnrl.

S»7«.— iU liifanl.-. and person- ..f \in-mnd miml in .i

^

"oimd l.v inquisition or judicial d.^claraiion), ivi|niiv.l n^
'

served ^ith notice of an applicati.m, ivav l.e -..rved l.y '

Uvei-iliL' to the (Idici.il Cnai'dian a cnpv of tli.> petil!..n

olhi-v np.eeedin^' re.]uin>d to he -erved

;
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I-, l.-ro.n the tin.e of .uch service the Official Guai-Jiar. Kul,.
^^^

sliall be Ua- Kuai-clian ad lilem of the infant ov poou ot un-

und nund;unle.-s and until the foun or a Judge o,herw,.o

.X' and it .hall he the duty of .he Ollical (.uardian. or

anV other guardian ad lUem api^omted for .ueh .nlant or

„er,on of im>ouiid mind, forthwuh to attend to the in.eie-

^ tCinfant or person of unsound nand, and to take all ,u. u

moceeding, as may be necessary for the proteetum ol -uei.

Lerests in the proceeding m which he is .o appo.nte.l guar-

dian, and for that purpose to conimunicaie «illi all prope,

IKM-ons and parties, including the lather ..r guardian ol ih.

infant and the person with whom or undo.- wh».-e oarc to.

hifaut or person of unsound mind isi

,31 In case there i= u.ore than one infanl or person of

unbound mind for whom service is made on the Olheial Ouar-

dian, one copv only of the petition or other proceeduig need

be -erved, but the name of each person on whose hehall 11k

Official CJuardian is served shall he stated on the copy sewed;

a) In the case of a person of unsound min.l he shall, where

pracTicable, he also personally served, and where personal ser-

vice on him is not practicable the person in wh»-e custody or

care he is living shall be .erved. Sched. Kule 3.

The provisions o£ thl.s iiiile are similnr to tliose in ««(t i:.-J relating

ti> til.' servici. oJ infants willi a writ of summons.

977. 'I he examination of a married woman apart from k,,,,,,,,,.

her hu-band as to her kn..« ledge of the nature and effect of
„,„,,.,^^^^^

an api.lication for the sale, mortgaging or leasing ol anj ,.,.„;,

-ett led estate, or as to her consent thereto, shall in no ease
;!;;;

;!;;i

,J"

be necc-sary unless eNpre-sly directed by tlie Court ov a ^.r .1...1....

Judge. Sched. Rule i.

A marrii'd woman is craiii.'-o-nt to tniis.'nt tn.

opTioso an application undiT iln' Ait. oviMi rlioiiali

si..- The Srtlird E»(i/(i« .tc( II!. S. I), c. .11. s. 4...

slu' I'.' an infant

;

>.»7>*. An infant mav mal;e any application to the four, «u.

c,r a .Tud"e under the said .\et by his guardian or

and in any such case the Official Guardian or any other guar-

dian cd IHtm appointrd >!

next friend, „|,|',ii,,,'iii

guar-

,e -erved with a copy of the
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""s'S, 980.
-"'"'""• "'"' ''" ""''' "lli'-'nl liiiiinliMU. oi- „thiM' j.'iun-(lirii

ad lilnii >liiill tlicTC'aflcr iitli'iid iiml wuH'li tliu ijintreiliii;;.

on behalf oi siicli iiilnnt. Sdicd Uiili' J.

The ubJKt of this Kulc is iiuDaiently to sefii.c in ilic iiifniif,
belialf the protection nllortled by an investigation l)y the otiiria
CJuanlinu ot tlie liroiniety of tin- |noceeiliua», and to prevent infant.
from li.-inu' prejndic.i by ill-a(lvi>e.l npplirations being made in lii.-ii

names.

A iietitioii presented ninler tliis Ituhj inn-st br> ili.. petition of Mi.
infaut by iiis uuatdian oi- ne.M friend, not thju of bis snardian or n.M
friend.

Infants are l)y tin' Act enalili

ealions ninler [In- Aet tiv tlieir ^'i

I R. S. ( 1. !. 71 I
. s. 44.

I to con
ardian.s .

ent to, or conenr in. ;

see 7V„. S,.lll. ,1 f;,(.l),

«7«. Noii;r of tlu' hfiiring of tlic politiun sliall lie -crve.l

c;i all pc'ivsoiis ilissentinL' from, or ik-ii-lii.,' to .« In-nnl in

oiiposition thereto, ami ujwn committees of liuiaiies. mil
iipin the Official Guarilian, or other ^'iniriliaii mi lilrni aji-

poiiited, wlio iiiav be interested in llie pi-oeeedin<fa on iicliaif

of an infant or person of unsound mind (not so found), at

liii.-t two clear days liefore the day for hearing the sa
:

nil! on filing in the Ue^'islrars' ollice on any day liefoiv tli-

(iay !i.\ed f.ir hearing the petition, the notice of i'learing nith
proper proof of scr\ice, the petition shall lie eiiteied hy iho
I)io|iir iitlicer for hearing on the ILst for the day for wlin-h

notice of hearing is given. Sclied. liule 0.

1 tile persons wliose consent or
1st otherwise be notilied of tin

-1« (U. S. O. 0. 71), ss. 23. -'.•,,

I'ssary. oi

.see The ^':tthd

eODcnrrenc.

,. ^ ,
- " applicatiori.

Wliere a pel n ivliose , sent or eoniiiiTence is necessary i.s an
infant, or of nnsocnd mind, tlie Court lia.s power to dispense with
the consent or • oucurrence of siih person ; n.. s 21.

Tlie petition most He liear.I liefo,- i|.„ ,|„dw presidinn in the

l)«hX! Uh'
"" '" "'

'''"'" °'' "'"''' ''""' ''"'"'•'' "''' '"'''' '*<'

Wliete tlie interests of the infant rc,q,o,i,lents. on vvliose lielir.If the
iilhci.il (.iiardiiin is served. conUict. another unanlian ad Usem willImre to be appointed so that each clas.s of infants mav lie properly
re]iresented. file .ippointinent of such other Bnardian tiinst be moa'e
liy order, on a special appliiiition ; see ltul-„ l.",.-. l.-ii. auiim. pp "i^.n
2<!i. and itiiU tis'.i.

»SO. ;Vhpre n committee of a lunatic makes or consent?
to nil .ipplicatiou. nr gives a notifieatinn respecting anv ap-
plication, the authnrily of sucli committee to act on l.ehalf

ot the lunatic -hall I.e produced to the fVuirt and al-o evi-
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deucf to satisl'v llic loiirt that what i-* propped U, and ^'''-^"31*904

coniniitlL'o >!iiili make an atlidavit tliat In- luli'-vc- tjuit 'i is,

"rupLT ainl consi>tciiI with a due regard U* \\.v iiitoiest ot

?ucii InnatU'; and if it apfumr^ that it is ])in|tor aii'l (--"U-

bisterit with ji diu' ivgard tor tiio intt'it-st tif l)i<' iiiiialir lliat

the ((iiiiiiiittet? ^llall iiiakf.' or lonsent to liu' ii|ip!ii.iititm. or

givf any sjiwific noliliiation i'o>jio<-tiiij: tlic ai)plii atimi. tlie

Court may •a])prove of his so doing. Sched. KvUe 7.

Aii>- iiiii'ii'-iiinti iiii(|i-v Mil.- 1,'iilr niii«i ln' nunlc in r.mri. ii'id ,„,,.!''>

fticic. to till' Jiiiipe of till' W.'ikly C'.urt.

»S1. Where the Oiljfiiil (luanlian or "tiicr .iruanlian '"/;:;*,';;;;;;.

liUtn of an infant, or per.-nn nf un-fuiiul miiu! 1 tint -o fnund), -"' •'

consents to mi application, ui '/i\'\-> a iioiitica'iun re-jiccfin^ ^ r-n .-i

pn application, evidence .-hall he prothice,! U) saii-t'y the L'oui-t n!imi ii''.i

tliat it is. and the jrimi'diaii .-hall make tm atlidavit that he""""""

Lelievt'S that it is, proper and i-onsisti-nl with a due regard

to the interest of sui-h infant or per-ou of nn>ound mind
(cot so found), that >ueh consent lie given, and thereupon

the Court may api'ni'e of the >ame heing given. Srhed.

Hole 8.

flM2. rpon every petilinn the Court siiaii he -atisfied h> M'l-'n-.

sufficient evidem-e that it is proper and consistent, with .i.'^iinlii-

clue regard fo ihe interests of all parties entitled under the'"'""^'

>etllenient. that the powers ^hoiUd ho exeiciscd. and il <luill

he stated in the evidence why and upon wiiar gromn! It is

deemed to he so. Sohed, IJiih' '.'.

flH3. X'pou every petition where ilien- arc trustees -oi'^ed
?;,'

^',';.'(\''''.

or possessed of any estate in tru-t U>v any of the person^"""""'''''

vhose consent or concurrence to or in the iipplication is re-

'piired. evidence shall he produced that notice of the appli-

ention has been servctl on such ti'Ustee-;. Sched. Rule 10.

^H4k. Tpon every petition evidence shall he produced to eu.i.^i

fjitisfy the Court that neither the applicant nor any party rii- w.i-

tilled ha? previously applied to the l.»'gi.-lalurp oi' tlie Province i.,..,-i;

of Ontario for a private Act to etl'ect the same or similar oh-

ject. or. if any application has heeu made, thai the same was

not rejected on its merits or reporlo<l again-t hy tlic .Indge-

to whom Ihe d. ched. K
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Where any application ban been made for a private Act to carry

„„tUe objects .cught by tUe petttiou, auj Ua. been rejected on be

„ c'r.L ..r rep..rted lfam»t by the Jnjge. lo wLom tbe propced Act

"a, rJferreJ, il .» iu.probable tlmt tbe Court w,ll »a..cl.on the scheme,

"n any .nb^e^uent application to the Court; where, however, he

^ppUca.ion to a pr.vate Act ha. been rejected on the ground that he

7 11, ' -. u'lii ciiild be obtained by proceeciniga under 1 he All liiJ

i,,a.« .lc(, the failure of the application to *»
'f
f"t^l'aT.T"

U.J bar to a sub^eijueut proceeding under Ihe AeKlcJ i.»luli,» -iii.

»H!i li upou tlie hearing of any petition the Court is of

opinion thut non>;e ought to bo ,erved ou any pei»on who has

uoi been .e.ved. or thai notice of appliealion ought to M

inserted in any newspaper, the Court shall give directions

accordingly, and the petition shall stand over generally or

to such luue as the Court shall direct. Sched. Rule 1~.

The lorm of advertisement will probably be referred to bo setUed

bv an odicer of the Court before publication. Its object is, o course,

to iive persons interested full information, and where that has been

aocomplWcd, .nmll and immaterial f'""?. '°-?%,'',''SS°'

W

will nLt be fatal: see Itc » WWc^ L. 11.
>',^%''\f\'f''J"'-ll,^^:

S. 1.SUS. 14S; lie Botir«e, 10 W, U. lllo; ICo s-f". W "; "-/i'^.;
Be .Vane, W. N. IStlT. lUU: Be Hempen, h. U. It) fcQ. 31o, Be Uteu-

ncll', L. It. li Kq. 40..

Tbe mauiasc of a pet.tionor after tbe publication of the adveriise-

mtnl was held not lo b,- a ground for requiring us republication :Ke

Merihatl. 1. 11. !" i:.l. 00. And on the death ot a petitioner after

aave't^"h,en,. the petmoa may be amended by staling the fact, and

substituting a new peiitioner : Ke Wtlkinmii. i.. U. J l-q- '1.

9M«. Vhcn the Court, at the hearing, has directed notice

of aiiv application to be inserted in any newspapers, any per-

,oa niav at the time specified in the notice, be heard in opposi-

tion lo'or ill support of the application, subject to such order

as to costs as to the Court may seem just. Sched. Rule 13.

>• 9S7 The order made on the adjudication on the petition

'

shall -tau- in addition In the n;iiHc- ol the petitioners, the

names of the persons other than Ihe iietitioners who concur

or cnusent. or to whom notiie of ihe application has been

jTiveii. or wlw have aiipoared in opposition to or m support

of the application, and whether any notice was received from

the por-oiis to whom nolice had boon given, and. if any has

been received, the purport th.'roof. and also the names ot the

pernors if any. notice t.) whom has been dispensed with, ami

whcilier the order is made -uhjcet to any, and what rights,

estate or interest of any person whose coiiciirienco or consent
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has been refused, or who has not, or is not to he deemed to ""'j;
^^^

have submitted his riglils or interests to be dealt witli bj

the Court, or whose riglits or interests ought, iu tlie opiuioii

of the Court, to be excepteJ. Sclied. Uuie 14

»SS. Where the Court authorizes a lease, tlie order shall i,'!,L'."

"

direct that the lease shall contain such conditions as are re-

ijuired liy the Act, and such other covenants, conditions and

stii>uliitiiiiis as tlic Court deems expedient with reference to

the special circumstauccs, or may direct tlie same to contain

such covenants, conditions and stipulations as may lie ap-

proved 1)V the Master iu Ordinary or a |jo<al Master. Sclied.

Kiile 15.'

»»». In all cases not provided for liy The Sellled Estates |;'-;--iJ';;-,

Act, lS9o, or Rules 973 to 'J8S, the existing fonns and mode i„.,;'i,i..i.

of procedure and general practice nf the Cmiri on similar

proceedings shall apply to proceedings under the said Act.

Schc'L Rule 17.

»»0. Tlie Court, may liy special order, dispense with all
I,'™,',,;',''''

or any of the preceding Rules, in any case in which it thinlis "»'• i"iis

fit. and upon sucli terms and conditions (if any) as it may

deem proper. Sched. Kide 18.

By " Preceding liutfe " the wlmle tioiiy of Rules which precpde Rule

O'JU, is not ninaiit. Iiut simply llic ;,"»/r« !iT:i-!lS<J. Tliose Ridct were

origiaally incorporated in the statute. 58 Vict. c. 20.

S. Quieting Titlks.

»»!. A petition for an investigation of titles, under '?'''«

J;;;',,';';,,,,,

QvieHiKj rUk." Arl. shall not include two or more pi'"!""''''*''* ;;":",|;;';'.',

dependent on separate and distinct titles, but may include ilii.-'

anv number of lots or parcels belonging to the same [lerson, i",;.|.,',r,.i „,

and dependent on r.io and the same chain of title. Con.
,.'.','i,";;";'

Rule 1013.

Taken trom Chy. O. 11)2.

The .\ct referred To in this Rule

O. c. las).

Where the provisions of this Rule are vi

of tlie titli

The Qiiielino Till' < Ael I R. S.

the IIIeA: leteiv

Thi« • lea,!refuiJe to prooet^i witli tlie investiiratim! of riie inie. i iii^ iii;i, i-an

to delay and expense, as the otijertion ran only appear liefore theHI lieiU,\ tUlU ,-.^|icuav. ij»- I... .....I. . ..--..

Tleferee. after the proreedings necessary to shen-

talii 11. The ol.jert of :hs Rule is to pn-x

ne, .,.essarily intricate.

tilie have tieen

i-diij^- heeom-1
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Ru]«Wl. Who M«T Pile P«tUloil.-Any ..wii.r ..t m .-.sintf in foe siiniil-

Wh" t.mv '" '"'"'• '" ""^' iin-i'- i\,r (li.- -inl.' r.t' ili- f.-< ^imp;.'. imiv lil.. n i„-ii-

ni..|..titi..n t""n willic.iit Ipiiiv; U. S. n. <>. l.Ti. b. J. Any ..lli'r i..>r-...n wlin hn-
niiii-r nny pstate, or iDtcrfnt. IpkiiI or «|iiitiihli', in or uiit of intid iu Onniri'i,

f!tk'»"ut
""'^' "'"" '''' •* r"'i'i"ii

:
/''.. ^. :!: I'lit uit.l.'i- /.',//, '.Krj. th.> petition in

thf hillpr case, must tirst reci'Hp the xiiiciKm nf n .ludirp. brforo ii

rnn Im referral t-p t\ It.'ffice lor iiivt^tiuuiidii, A \fndee befnro rmt
vpyance, in within wc :J. and his petition will not he entcrliiin.'.i

without tlip coiispnt i)f hi.-^ vpndnr : It, ltn,ii-ii. '.i Chy. i'h. l."S : and ;i

poillionpr wlio is only n teniint in top in rpmniiidcr must first otitnin
rlic consi>rit of tin' t.'iuiiit foi- lift- to iho Itlinir of the petition: lir
Viltcn. H 1'. i:. 47it.

Xoi rinis. Fom.prly it wns luM-cs^nry flint tli.- p.'iiti'iici slioiild Uv hi iw.».^,.k.

win 111"' sion by htnisplf. or '-'mint: /^ IMl, It Chy. (.'h. 2;il> : Re M<ulhuUnfd.

Ih'.ni'l'l-'iij
^^ '^'''- ''-'^- ''* -l^"""' '' I*' IE. l.'O: hiu that is no loiitrpf nornssnry:

l«,™-,i,m. mid a pntitioner. nlio i^ out of posNe^sioii. may, on obtaining ;i certi
(icale of tilli\ obtain on ;. lilioii nn or.liT for ihr d.^Ii\-. ry of imssc^f^jo:;

to fiini of thf> land in (pn-Ktini!, nliiih iiiiiy W .-nforc-d by the lafiin.

ppf-cpss as a jni'.no'til for ilii> r''.'o\,'rv .,f laml : koi* It. S. O. c. 1.':.". j-.

4:;; Rf UrIhuiaUl. Iioforf Uovd. *.. HWli .May, ISHl.

A porition may 1.0 Irl.'d liy .\ <1 vi.s<'o rlainiinir under a will, wlior.'

the iiropiTty intpn<ird to ho (tc\ isrd lia.- iK-t-n iTrontxnislv descriln-.i
/^' Lijt.nx. J Chy. <li. ;!"

: li. 'nlltifiliai'. S V. R. 471: hut a (rrant-
fnimot tiy ihi-- lIl(»an^ ratify ar: '^rroiicou^ diNcription in a deed iiiidt r

\Thirli be clamiS: lb. As to rasps in whirli property intfndtil to '

dovisi'd. ni.iy pass imd-'r a will, norwirhstaiidin? n misdescription of

it in the will. s(«e ffo sli'in-r. <> Ont. 312: Uirkcn v. Stover. 11 Oni.
M't;: Young v. Punnet. 11 (Jnt. .V.lT : Suwincrfi v, Sumtiirrit. r,

Om. nO: UVw//(( V. (nUi,i=i. It; Otir. ISl': /?e flfiiji rf /".oWic. 25 On:.
i:;'»: MrF.'ffn^n v. Mrf\i,i,lru. '21 (tut. .V.fS.

Fili!^^ a Effect of Filing Petition.— The tiliiiz of a iPtition is nor such ^i

rK'tiii'.'i willproro.'diit^' as will 'iavf rli.' riirhts of a party r',}i.trHtniit. orh^rwi-.>

rit'hi"'iV,('i
'""'"' ''> ^'"' f^tatiitf of f.iiditatioiis: Lahig y. Avern, 14 Gr. 33: 001.
it woiiiii .-.et'in. will it have the efffcn of stopping the ruaniiis: of th.
Statute in favour of a contestant in adv.^rsc pn.«BPssion, until surlt
conltst'ant is notified, or has filt'i! a rlami. or otherwise l>ecomr' ,

PfTty ro tilt' procpi'dins.^. nor evpii rln-n. 'i[ili">;s ttii> pptitioner ulri

rimN'ly obtains a rertitif-ntp of titlo. Wliort^ a contestant clninMiiL
titlt> under a rax sale was barred, lau tin* p.tition was also ultimr.rf!.\

dismissed, it was held that the filin;; of tlip petition and the prnoped-
in)rs had on tJip claim of the con[o>tant. wore not an vfFi«ru:i:

qup.'^tioninc of the latter's title, so as to prechule him from tl'e benefh
of the Art J'.T \ict. v. lo (U.l. curiiitf tlic defect in the tax sal*-, nnd-r
which he claimed, if not questioned within two years: \tt\ab \.

Ffer. 32 C. 1'. 7AT,.

Description of Land.—'Hio description of the land in the hean-
in}r of the letition should he sufficient to enable the land in 'piestion to

be icientilierl, hut usually it is unnecessary to set out in it the metes
and bounds. The description of the lands in the body of Uie perition

should In- ^'ivn in the form in which tire petitionor desires the Innil

to be (h'ScrilK'd in the certilicate of tiile. Whrn- thert' is any plan
of the jirojRTty registered, the description of the land in the petitio.L

must t>e in accordance Mith the plan : Rr M<>i-<i; S I*. R 475; H. S. O,
c. lo'i. s. 1<H) ili> : and where pendiiifr the petition, the land w;t=i

laid ^ut into biii!^)ii;fr lotc rTi^f-ordins to n i-^.^rj.t^ ;,..
;

j-,!,L.r,, the- ,-jt=.-.r Op-

tion was refjuirpd to be amended accordini; to th" n L'isteicd plan; lb.

'(jiiU'Hiant

<iili<nviw

siurur,. ,,f

l»".siripiion

of LinJ in
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Wlu'D- lb.' ai>*^rri|>tii>ii oi' tli4* liuicl ill ilii- Ih'iKliiii; •>( tli>' jit-titii'ii Rul* Ml.
miiwarn tu ilio lU-ftTiH- Ml' 'litli's. not i'» !»' Aiitlirii'inly explicit, lie

-liiiuM I'lnirc 11 >-iiIlii ii'iil iili'l iiioikt dr^n i|iliini ii. tir ill^c^Il(l i"
i'f,'*'*rt''l,|!',r'.'

(ill iiMii-'-- I'.v liiiii aij-iTinl In hi- luil.liNlifd. nr NiT\fil; ami wh.Tu it «|«..jilr ,l'. ^
uiilfvuret lUiil ttu'i'i' is no vutUvitiiitly detiiiilc deMTit)ti»ii of ihi- InncN i riiiiioM <!

('ontiiiiK'ii ill .itii.r lU.. l,.'ii.Iiiit.' <>v ih.- Ini.I.v «i tli<- iM'iiiioii, or < I'^'t
[;y,;*J.;'^

,',','",„

tli«^ descriinioii given w iiilslfiuliiii:. llic lU-fi'let- nm.v n'niiir.' th.; !,','n!-.'r..r'

ptftitlon lo Ijf iiiufinleii in Unit ri'siiwt. Iii-lorc jiroii'tHlinn witli iIi.m'I'I'I'"'"-''

invi'mtisntiuu. 'l'lit> pflitioii. ii' 'iiiii>ij(le<t in thin rcspt'cl. wonlil also

rniuirp to lit- iv-r«>gi(i[t>i't'(I, if it Innl Ui'n iii'i-v iou^l} rcKiwtfrcii : s^c

It. s. (. c. i;;.", s, ('..

Estate, or Interest, Claimed.—Tin- I'-tnti'. or intt'rt'i>t. tliiinf'd t-.-\M>-

liy tlir pi'titiiinor. should also In- :i<iiirah ly stated in tln> |n i iti.m, '"'"'j'*

iiiid iil.s't the cstnii's and intfu>s|s of nil otliiT in.i|>t.ii.-s .<, il„> land.
,','','^r', "I'l

\yUivU iiiv inifiid.'fl to lit- admitit'd by the pftttiomT. oili.Twini' the -r..i,-.|i;,

li.titi'in'T niny be ordered to pay rlie r.«sts of hiicIi oilier persiins w !i.. l" 'i'""i-

liiiiy ronie ;:i to [iruM- claiin-. not adiiiilled in tlie peiilioii. Tli>'

pitiiioiMT .slioidd not allege in liis petition iliat iFie cniati' '.vhith liy

ilaiiii'i is Hithjivt Ic liny riirlitx or elainis wliirli lie inti'iiils to dis'iinte.

Forui of Petition. --Tlie form of pfiition civen in Uh> Srht'diile (•,.,,[!, „,

to fl \il. It. S. O. p. lL'(!:i ((I. A: \.. 1 nrms, N.^ l-ll'.in. .-h^^nld l>e

f(il!oMi'ii a« nearly un iiwry I"', li is ni-ither nrri'ssary, ni>r di-siralile, lo

set oiil in detnil. in tlie prtiiion. the finis niid rirc-uiiistJinc-fv niTiriinn

the titli': hut a concise Miitiiniii of siicli fails iis are ii.T.-f.siiry to

maki" out the title, and uliiih i|o iioi appear in the prodiieed docu
inents. is ttt be delivered to ih.- Kel'ercf, with ih'' oilier dwniuenis
rwpiired to he furniahed under It. S, O. c. i;t."», s. 7 {4).

Flliuff the Petition.—I'nder U. S. O. c. i:{."». ». h. the npplicntioii

is required to lie uiaile lo ttie Uijjh Court or a .luilge thereof. The
petition is liled in the ('eiitrnl olhce : liulc I**.'!!.

Where the invesiication of title is lo he procee(led with before ;i

r,ocnl Heferoe. the petition before beiiiir (ih'ft. must be entered with the

Inspector rif 'I'itless at 'ronmto: see Itulv 'Ml.

Indorsement of Petition.—The petition should ho indMrsed with
the usual tiotire of the name and atidress of the soliritor by whom ir

is lilt'd. or of the principal ajid aiicnt. where it is filed by an agent :

see Rulefi 1"4, i:ji>; or when tiled by a petitioner in person, there

must b<' indorsed his place of residence and oreupation. and an
ailflres'i for service within 'J miles of the othce where tlie proceediups
nr(.> to be carried on: see WiWcx i;^">. ViO.

Where it is desired that ihe petition should be rt ""'rred for iii\e«ti-

pntion to a r>n'nl Ma.'^ter. ti.e niemoraiidnm required by Itiilc 'J'.'o

must bo aNo indorppd.

Registering Petition.— I'pon filing a r ''ion under the Act, the
ollicer with whom it is filed is to issue a c titieate of its filiue: see

form It. S. O. p. 12711 (II. & I.. Forms. No. 14:tl). which is to be
rr>-rer''.1 in the Ilej-i^try Olfiee of the Kecistration Itivisioii. in uhi<h
r'.. ;."M^ in question are .situate: It. S. (). c. i;;."., ^. il. This eerti-

f;i'aic need net he repisterod iiniiiei|;rii<dy on the pelilioii beitic tiled,

but its reuristrntio'i mny b-- deferred until it is seen whether iln'

cenilicnte nf title will be jrranted.

If after the reLMsti'atinti of a petition it is j'

urirntai. :;..• p.-(iu as ;uiii'|ji[.m1 sliouid b.

endfcl in anv material
Vi:istei-e,|. Tur^ „Wyv^
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of tli*" r'KUtrutiuii i" to give uouw to (.i'i»oim ilt-nUiiR with tin' Itiinl

lifiiihiill til.- iliv™ii||lili"li o( the title, of llic Uli.ieiiiy of lite pr..™.,!-

iiiB«. (luitm. howoMT. to lilt fiulit now to ie\ay lt« reuiMiiiii'ii'

until til .-t tile ln«t Itlotlirnt iH'fore tile gmntlDIC of t» fiTtillfUte, tli.'

ol.i.. t iiiiiieil III liy till" r.'Miiireiii.'iit «peiii« to linve Ijc.'ii renil.n-l

liilKiiloI'v.

Frooti Required on laTestlsstioB of Tltloi. -llie follow in;

lii,-!i it i« li.',e...nr.\ t" .li'lier 1.1 till' Iti'fiTl'l. of 'iHlr
,

nil- tile im

|1 i^

M ^

:iii(i tlic I'f"

.<illl.'. M.

«..rt;n,i ..f Tl.'

iv tip- pftitioMiT.

: lir li„u.UU. \ CI.;,

1 II. iS: 1.. rorm-. Nns.

W Ihiirkr.l. ;i« iin .a

linlinit H s\vn|-n :
/.*

shnnIM )it'

,,, ivl.nm tiif i)ftition i" fpfprml. in nil onUnnry chppm.

1 to I.'» shniiM \ms cMiver-(l nt "H.- iiiii.>. tint pi.tv-iiifnl.

1. Till' tillidiivit nf tlif i.rtitinti.-i-. iiu'W til- sr

<^uietii>o litles \ri. If tli.' nlli'luvil i« imi ikjuI.'

voiup \nli.l n-n-^i'ii slmulii li" (rivti wlo

Ch. 71. lK.tr l"nii *>\' niliilnvir nini ^.1

I !.;•;. M'^Tk* The sohediilp of ilomiii'-nts niiNi

tiiiiit. I'.v tho i'ii)iiiii.-fi"iipr Ueri>re wliuiu the nllnlavit i-

UU-koon, ;i Chy, Cli. y^i'J.

N.B.—None of tlic BffidnvlU in support nf (he petitit

sworn iiiitil the pelitinn lins Ufi-n tilfd.

2. 'I'hp rertificati? of nmiimi'l. or solicitor, under the 0!h section 'A

The Quieting Titlcn At-t (see Form, II. & L. Forms. No. U:\\K TIiU

certitionte should not b<- dnt>'d prior to the swenring o( the petitioiierV

affidavit to whirh it relnte-'. 'Hio certilicflie should f<.llnw th.* Vv

SunRP of serrion n. A certilicnte of counsel thnt he had corrwponded

with rhf petitioner wns held insufficient : Re liickitnn, '\ ('h,v. Cli. Ho'J.

;{. The (Vintv Ucgistrnr's certilicate of nil reRiBt rations upon the

land ill quoj^ti.m. up tw. nnd inihvJini:. (he rinte of lilinp frf the peti-

tion : Rp Hill. 2 Chy. Ch. :US; see II. & L. Forms, No. 1432. It is

advi«;il>le that no furtiier reuistrations should he made upon the lot

br the pftitinner pending: the investijtation. If any transfer by wny

of niortenRe. or otherwise, he ninde by the petitioner pendinft th-

Invo'tiirntion. the Iteferee of Titles .should be immeflintelv notifieil

tliere.)f : see Ife Cutnniingti. S P. R. 47M : Re .l/o«c. 8 P. U. 47'..

When there are a great many repistrntioi.rf recorded nKninsf the

lot. bur not affecting the purticulnr parcel in quontinn. and thi'

Itepistrar cannot certify those thnt do affect tlie land in qnestinn.

without includinc in hi.s certificate those that do not. bin cTliriciiie

may he dispensed with, on production of a proper afhdavit of sejirch

by ft Provincial I^nd Surveyor : Re IfoMP. 8 P. U. 47.".

The abstract will have to be Rubseonently continued to the 'inte <-f

the r-rrilicale of title: Re r,iu,nn»!j>t. 8 P. R. 47.1: find shewing th-

registration of the certificate nf filing the petition: R. S. O. c. in..

s. 6 ^'2i.

4 All deed.-! and evidences of title in the petitioner's popsession cr

power: see R. S. (). c. 1'^.', Si t Mi.

." If the petitioner cannot produce nil llif deeds rchitinL' to ih^'

laud, under which he derives title. \w must procure and produce:—

(<?! Certified copies of all rcni^tcrod ins^trumen Us affcriinj: the title,

of which the originals are not produced, including discharged niort

paces, and certified copie*; of all cmtincate-i of discharge nf mort-

g.iLcs. and of the afhdnvits of execution tliereof.

A certificate of discharge of mortgage has not t!..' effect of_re<oTi-

vr\:iir the e*t;i'^e nnti! it i- rf'^'^tercd: Re 1/r.r.ir. ** P. IX. 47"'
1

R''

Luckhardt. '-tt Ont. 111.
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Alli.li. dilj'.

<,U <l»

,|..„,li,.i,„, ;,.,M„|,) 11, S. II. I-. 1:H. «. 1 rj'. (111. ami , i,

;'m' ,,'l'i nililr .l-wln rflntlng to the tills "Ui.'li uc. imt |.r...Uio..l. ;.., l._-^

((., 1T...,( ot rontcht- ..( 111.' n..tH.r"'l>'c.'.l *»'!- "l"'"-
'''•i.,,,..,

i,,..l,
,.! !.- ill.' nnt »ullloU-nt eviclfiiP.' thiTi'ot.

'„"i',','.'

,'"

'

,, ir i. im n.|..ns,. ..f .l..w..r l.y .1,,. .v,r.. ..f . <...m.:- ";;""• ..i.}"';;;;!-

,l,„«t l.P ..lllij.'.' 1.1 h.T .I."'."!'. »•.

T. AftULivit. ..n. 1 i.r.-.i. "hP«i.i« """
..'"rT';"' ,„!''"„.!i'");'?i^ '"n^v:-

Th,-.. :,Hi.l.l>ll" "l""ll.l "I"'"- ll""- "" I"'-""""", 1"'" "'",''
V ,

shoul.l l.p nin.l.- l.y ili,intm*f.l pnr.on»
:
.pp II. »i ' /""'"

,,,,

note.

s Coii-PTit (if the person in jtotnnl po..s->N-inn ( w h.-rev.'r nn\' p.T'-on ,.,„„„,,

,„her .h';.r;'..V.i...,er is in ...•npntinnl. ,h,ly vrilie-l hy affl.lnyit. J or „„„„„

form of ,nns|.|il, »i.e II. i L. t'orm". N.'. H'-

., ConsiMlt of nnv mnrtiMBOP. or prr«n„ ,.nf.M..I to an.y o„rst,uylin^-

d,;,r>.-... ..r n„„t,.. duly verili...! l.y air..layi.. .' I''

^f"'"'"'/"™'"

11. & 1.. Kornis. No. H4'J: anil «oe Itc Cin;hin. H (.. 1.. J. ..".

N V: I'lie consent. n,enti..n.d in .daii-s S „..d ;i im.st I.e l.""ln;;"|

e,H;,i,„„.l. .1... pe.i.i..n,-,- adn,Us that his f.tle ,. M.hjeo ..
the r fl,t

„t MKh t ,nt. inortCTBee. el... In s,.mi.. i-a— .h.' .•..n^-nt rausi ne

lie,' before the lU'tilion vyill be refenvil (or .Ml,mnali..ii ;
'*•

J^^.

"

h. ,.etitlon..r i' a pureha.er -li"!'-
""'*;""?,'',.t nrT's ^r

the ron«.-nt ..f his yeli.l.ir nnixt He hied ;
1,'. I'mira. .. > hy. t,n. 1..S

.
or

|, ..^.r'hV'l t,.'„ant in re,nain,l..r expeetant on a life e^.a,e. 1^
eon-

.vi.iil of the tenant for lite must h.' We'l t «e /'.I'.'". *< f- "• ""

111 Sh.rirs certili.-ate that the property Is not nITeeted l.y any ,, „„

eye,..,li.,n. .-ale under eK,..n.ion. .ir tax sal... Oor form, see II. & L. .....i. •'

\.; -. N... ll;iTl. Thi.s .....lili.ale -h..iil.i in..liil.. H'"
•|;;;,";"

"' i" i .i.i....-

i,i.rs.,i.« who have owned the land at any time sm,.- ISU,. se.. /i.

^7;;''"vr-^^'"^;,fv,?r";r'f"i:r:''^;ir';;i:i!^s:::';o';^;;;;i:;

Tn:J;;:;iJ'n;;:"fo„„er d....;-^../..i-'A'.w v. ,/ /. -y.' m... <- ^...1

II, \\„i„ltill, S O. I.. U. '.!»<.

11 fniintv Tre.isurer-s rertiheate thai there are no taxes in arrcar. r,.u,,i,

and ihat there has been no sale for taxes, and statitiK the year t.,r 1. .-..^^

"l, rh ll... las, roll of ta.ws in arrenr has h,.,',, re„irn,., to hlin. (for ,,,„,„

t,
.,.".. II. & I.. I.'orm«. X... 1 l:lll'. l'"."f "."-t !" -<''""' I"?"""

ot li tax..s, ,^•..l.t those tor the .v,.ar in -yhieh th.. ....rtifi.-nte ,ss,,es,

Vf .er,ilea,e fn-st pro,lu,.e,l il.^.s not ,.o>,.r all s,„;li taxes an a,l,l,-

uV.nlll .-ertifieat,. yyill l-e re„nir,.,l: se.. //e y(»r,(,„,, :! Chy, (h, 232;

lie Chiwhirhiiii. 2 Chy, Cll. ;'...2.

N.H.^Certilii.ati.s.of title are nlwa.vs i.rn,ite,l sulij,.|.t lo the taxes

for tlie eurrent year in which the ,..,, il;.,.... h,.ais .late; -ee i»
.

.

e vr, s" l" ••-. (bl. Whenever the ...II ..f tases ,n ac-.ar for anv

'•,,;:,,;,:, y:,v he, not l.e..n ,s.tii,.,.. .1 ,.. >!>. ronnty T,.. ...snre,.. h.s

cer ilh^at'.
•

mast he siippleme..;.... 1^ ,1 llc.or.-. „r „..v:,sh,p



(ciMidMhAIKIi 111 I.KW.

Ill«l ri't'

•H. tn
Itm.

..1

M.ttilii

.it f... (.

,.,

till- Ii

c i:i.-

A .

M't-i|.I I'l.r itll t[l\<'s lint

tiinii lli-»-.' tnr III" .lilt.

iv<l 1>> tlio Tr.M-iiriTV r.ri

y.-:M': ..... It. S. it. .. L-_'|,

.\rtt.l;t>ir<

I>ii1'hi\(ti'>i

I"';:::,..,

r.Tiir.-.l.

..' .iiti.ni.-tii of iitn ..ilm (miH iif...,,iii , f- iiiak

iirh.lllvltt Ml' iitlltT fM'lrllcf ti> |trn\r rlir .>
: H. H. i

.\.H. All jirthliiMiH til i-nivM iii.tH niiir.-rini f. ilir iMiiti r*- ml..,
ntuMllil. I\* i-AV 11^ |>.)M«illl.-. |i|> [.lil.j.. \,\ in-.]M|..r,'..t,..| |..'t'«.|i. It-

t'hmxi.rrhun. 'J Miy. Ch. ;;.*.:•.

i::. S, ti...luN- ..f 111.- •.;.rii.iit;M. h. i.r...liu-.-.l i.i li.' iiuirk.'.l ,i« uti .'v

liiliii to tilt' p.'titiMi„.i , iitti'linit: /^ hi>'kn„n. :t Cln- » i,, ;i.-,i; ; u
H. (1. .-. i:i,-.. >. 7: -,.. i.Tiii. II. it I.. l-'<.rni«. No. ur..

fniwii t.iimK n;.'ij>i.'r<'.l it) lli» i^Kvn'N |{>'iii-|i ntlli-*' tm I.M<;:i-r ImimI

limil-* iitilfss III.,, r.L'M.iv.i ii) III.- U.'ifistrv i.llii.- : ...,. U. S. i ». f. n:i.
s. ::• A', rr-i,<l.li.,. S iV I£. 470: T.l Vict, v. 'M I D. i

'I'll*' ICeliTt'»'\ (-.Tiiliriiti'. iilIowiiiL' or (Iwallnwlng, tlip rlniin .if imy
< '•iiti'«laiit, r.'.|iiir<'s i-tnitirnuitinii in the «nn»» imimier a.t ii Miu^ter'n
ji'IHirt tiinil.' ill iiii iKij.Jii.

,r Alliiimits |.i'>viii(i llii> i.iil.li.-(ili..ii. nn.l postini: "f iIh' a.h. ri.-i'irifnt

n-iiiir.-l iiii^l.T 7A< tjui.ting T>tl.-^ Ael. s. U. .Mh..iil.| h1i.-« tliiit tli.-

(l.'|'"lH'lit llil^ fXiili
I

is-ii.'s ol tll.> pilI'-Th ill Willi Ii !l|.> ii.lv.'itWf-

i(.. lit liii-- U'fti |ii|liti.li<>il : [111(1 jilxi i)i;it iht' iiiJtii.v h.iM' I'i'iiiiiiihil

i->\.'\ III III.- ('..lilt l|ml<.. lllxt I'.Wt Olli.-.'. ...minil.iM'lv C.r oil.-

ir...iiil.
: Ifr rUuixh- rhii». •-* <*li.v. Cli. .Tc' ; Itv Hill, It,.. 'MH, For

Minn.' '-f iitli.|nvii«. -:•.• 'riiy|t>r mi 'I'itlwi. 'Jiwl fi\.. pp. 'JIMt. L»<il.

mis. AVliorp \\n iipplioation i^ niado undor sortioii 3 of

ill-' -iii'1 Act. llio propor nrtlrcr in tlie <'t'ntri»I OlVm; -liall

jitrniij dill' of tlio .ludpe- with llio pftition for iliri'ctiDn-^.

licri'tc tlic snnit' i.i rofern'd for invo>*ti<r;itii'n. *'oii. Itule

mi I. KiiIp" 1 Jnii.. 1>*0r.. HOC.

Tiiki'ii fimii riiv. (). 4'X}.

Wlioro the iii'liiiiiliiT liiis m. r.'ly n partiill iiit.ri-!. ili ('.niii ti^:iuilly

rtrjiiirt-j tli.' cnn-t'Tit i.f ilii' (itii.-r pprscni** intcrosti-d It) tin- f.-iati'. to
li" liifd. I't'f.irc iiutlnti-iziDir tlip p.-tition l.t h.' ri-forn-il fnr iin.-itiaiiliuii.

Tbu»;. wli'TP II pnicliiispr l>*'fiiri» cniivpyniirp titpd n potilion. the rnt)-

ppnt of liis \.-i).l.ir wiis r'Mnin-l: //' Itruirn. :; I'iiy. TIi. l."S: uml
\vlit'n> ilu' ]it iitio)i(>r wiis ii ti'Diiui in r.-iiiDii^tiiT. lln' mn.si'iit -^r lln'

ifiiiim ,.l" ilii> pai-iiciilar i-iiat.> wii< n*.|nif..| : !{, }',}f,ii. S p. U. l7i».

Tlic .fiDst'iir (l)ily Vf'ritiod Ity nltiilavji sl)oi]t.i lti> iiiiji(-li..i i . ih.^

pMtTi.'ii. when brought to be lilt'd.

»«». A'l pptitinn* nniliT iho ^nirl Ac* ^lial! l-c filfMl in tlio

('''iiti-i)l < iill,-,.. jiipl iiiiiy jit thr npiiim i>f the- iiotitinnor. bo

i.-fiTiv-' !.. jiny of til.' otlicrr^ of \\so {\n\YX nt Toronto. ,.r to

n\\\ < oint'vancin;: coun-i'I. who may from time to timi' Ho

(li-~iu'''iati'i1 1"V the Court for the purpose, or to any Ixical

:\)a-l.'i. liiiir- -2-^; ^\\\n. \>n, inr.-2; Rulo^ l J.an.. isaii.

ir.*:.

llii^f.I up.iii fhy. O.-VM,



iji m:iim: rrri,h>.
lv!:(l

Wli.'rw llif lt*Uli'»ii>T .l.-^iir. hi Ua\>> till- |..',iii'>:i r.-l.Trt-fl lu ii<i}ltul«l
L.i.lll Alll-l.T U« llri.-l r iHl... Il 1-1 .|,.!.iMH. il til, . r t., »9i »7.
Mlii.ni lif .li'«ir.» I ho rcffrei Uy iiKliirMciiii-iii 'iti ili.- |«'iiii «.•,•

/;,(/, !»'.'.'>. Il ilii'l.' In- II. t .till I, lliiiui-Mciiifiit till I'i'llthill Hill Id- rii-

itlhI III III.. Ii.i..|..-,. iif I ill,., at I'liriiiiiii: Uiilr kh;.

»»4. Tlic .Seiiiiii- lirjii-iriir -hall, miUI liirlinT umIlt, Uo "','*,
'"r.'

Il Il' ln^|Hiuii- 111' Tillo-, m io^|icit of i«'titiiiii- lili'il iuhIlt i»"1'""

/A. (Jmeliii'i I'itlrti All. iiuil >i>le liefeiw nf aii> polllinii..,

ilii. |inici.|tliiii>. iiiiiliT vviiicli iiru 111 111' iiiniliu-iii|l m Turoiito.

I 1.11. liiilt; |ii|i;.

I'liki'ii frniii riiy. o. 1):;.':.

I'lic lM»|ii.itnr .if liil... .ii|,..iuv.- il„. „..rk ..I :,li I, .mil U..r>',...-

'I 'lltU.*. nii.l U.I Iti.r.T if 'liiw III (iiiiiiit,, |„. jim.Biitfute» iuli;«
i.ii'rrt'il III liiiii for MiM-iii;iiii>iii ; >i.|> /fii/«.., liMiT, imm.
Tim fiTs pnynlili- l Iii.|».il..r i.f riili., „,•, i.-)[iilnie,l liv TarilT

11. nil.

»l».1. IVlitii.ns I.I lie- ivl'iTivil I,, iiiiv l..ic-iil Mii-iiT -hull iio r.i.ii .....

iiiilor-eil lliii,-: "Tu ho ivfcnvil in ilie Mh^ut at M..r-''i"

iii'l I" Ml. . lii-|iivliir of- Tilli's." Itiiles -.'3

.Iiim-. Iblll, l.lc.:;.

Tiik.ii fnim Clif. O. 4U5.

At iii-i..-i.|i; lInTe il. iiiily , lii«pi.i iiir iit Titli.j. anrl Ihu. oUiii>r l«
iiUij tlie .lull. livlVivi. of Titli-« at T..f.iulii: si.i. lliiO '.IIM.

If tlirre lie i.ci iniior^i.iii.iii ..f ilip iiniiip of a l-ocal Mamrr. tin-
pi. (ni.iii ii4 to tH» rff.'rn-.l ... ih.. K.f.-n r Titli.s at Torouio: lUle

Wlifrp the pi-titiiin U rttiuii-i-il tu In- ri-ft-rn-il to a Lix-al Ma»ti»r. a^
Ui'tiTPe. ir iimst, lii'fiire lii-iiiu lil.'il. bi. i'iilt.|i..l with inc ItiNpector .if

liili-s, mill a fi-i' -if .*;.M in Hiuiups must In- paid tliiTi-oii : st-e Huh' IftlT.

larul H„ nil.

»06. Pi.titioii- fik-il iminiliir-i'ii »iili tip. iiaiiu-s of a I'-iai.-n-..

llffi'i-i-c A\M. OTthout nnler, -tiiiiil rpl'iM-rcil In ilic lipl'i'i-cD r.l'.'^^.'l'l".

l^. 'rnriintii. or to one of ilp- I!i.|'ci-(ik in 'I"!)!-!.!!!,! (if niori.' ii.'i"r,',!

iluin one), in rotation nr othi-rwi-i' as tlip (^'oin-t or a Jinli^o

I'loiii !; .. Ill tinu- ilil-ci-l-; liiil a |ii'ti!inn inilorsi'il with tho

iiaiiii- I.oi-al JIasior shall -taml ri'fi'rrpil to him ao-

f"'' iloss till' Court or a Jnil;^ i)t!uM-\vi.-i. ilirocl.-. Oou.
I

1 ;. . Knius •.':! .Iiino, isn4. 1:1(11.

.i'...i from Clii. o. lliii.

prosfUt tia-rt' i-^ .v ..p.. [tofi.i-.i' al 'r.iriuil.i :
-... flulp O'.lt.

!(W7. Wiori' till' |ii>titioni'r ilosiros llip rofori'iu-e to a Lnc-iil I'.tiiimi.i.i

-^laslcr. the petition sliall he entereil with llie Inspector of'" I'.""'"

til-- iiefiire tiein: tiled as reqiiireil hv Thr Qidfliiii! /'i/tei''i«

Ir/. anil tlio Inspei-tor sliall note thereon the dav of eiitt ring i„.
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the saniii, adding to such note his own initials, and shall

thereupon deliver the petition to the solicitor to be filed.

Con. Rule 1019; Rules 23 June, 1894, 1365.

Taken from Chy. O. 497.

HUM. A local Master shall be entitled to confer or cor-

respond, from time to time, with the Inspector of Titles, for

advice and assistance on questions of practice or e\i(lenLe,

or other questions arising under the Act or under these Rules.

Con. Rule 1050.

Taken from (•hy. O. 4'.IN.

•WB. The proper officer in the Central Office shall deliver

I

to the party filins; a petition under the Act, a certificate of

the filing thereof, for registration; and thereupon the peti-

tion shall stand referred and shall lie delivered or posted '>'.'

the proper oflicer to the Referee named for that purpose. Ccn.

Rule 1021.

T.ikoii from Chy. O. 41111.

Thf form nf thp c'ri i;;iaro r'-fiTr.'ii ti> in this liult is Rivpn in K,

S. (). p, 1270. and .we 11. & I,, l-'nrnls. No. U31. The cortifio.Tt- :-

nquirpi! In be ri'cistered in the proper llegistrv Ollire: see It. S. i'

e. i:iri. B. «.

As to the time for rejristeriiiK the certificate: pee note to Itule li'.il.

p. 12J7.

The originnlB. nr ct'itilifd copieK, of nil instrunipnts. repUtor'ii

prior III this onrtificalr are required to be produreJ to the Rcfpr"-'

-^e It. S. (>. 0. l.'Jo. s. 7 (1). (2).

1000. 'I'lic partitulais n<xe>sarv, under i^oction T of tbo

Art. to support the petition ^]^a\\ I'O delivered or sent liv i!'-'

I
]'Orit!oner. or his solicitor, to t!in Koferee, and --hall be forth-

with examined nnd considered liy hini. Con. Rule 10'32.

Takm from Chy. O. "><"».

Oil <i('Ii\Tring tho impfrs to the Upferco fi fpc- of fitty cents is to li.'

pa'd on f:\rh deed in the chnin of titlf\ othor than «nti8fiGd mortgap.-

;

n:i<l ton fr-nts nr. ouch pnpiT fiU'd: sro 'I'arifF IV. I'Ki.

Whi'ic thp reforencp is to thp Itpferee at Toionto tht> adilitinniil

fi.p i.f .S4 o!i !h'' cprfifiratp of tit!f> ia al^o pnynblp : lb.; but this f-"

is nn* payable where the rcferrnco is to n I.nc.TJ >Tnster as Reff^r'

s'>« iiiriff I!., no.

1001. In <>\(TV en-.' of iiii invcsti{ration of the title tn

„ prn]-crty under the >iiid Art, the petitioner shall sliew, 'iv

nffidnvU nr otherwise, wliether po>s('?>ion has always acfoir-

panifil tlin tiilo under which he claims the property, or how
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ctherwise, or shall shew some sutRcient reason for dispensing *

with such proof either wholly or in part. Con. Rule 1023.

Takeu from Chy. O. 501.

The question of jiossession is always ii very iniportiuit one. and it
is ueeossarj' that the allifiavits should shew how thi' possession has
been held, e.g.: whether Ijj- residence, or l)y cultivation, and by whom,
it by tenants, giving their names and the periods during which they
occupied. Proof an to possession is indispensable: Re \Vri«/lit. j
C'hy. Cb. 'S'>^. For form of affidavit : see H. & L. Foriii.*^, No, HUs.

Where the petitioner is a mere trespasser claiming to have acquired '

title by possession, the evidence as to possession must be very clear
"

and conclusive, and it must be shewn to have actually extended to 1.

the wliole of the land claimed, and should negative the existence of
th.' exceptions which prevent the Statu'te from running: Vhapman v.
Itunbury, til C. L. J. loa. 15 C. L. T. 57. The actual pos«fssion of
some part of a lot, or parcel, of land by a mere trespasser, will be

i

insufficient to confer a title by possession as to any other part of "

which there has been no actual passcssion, even though the lot be"
a wild lot: Harris v. Muilie. 7 Out. App. 414: Reynolds v. Trivctt, 7 T

O. L. R. t>23. In order to confer a title under the Statute of Limita- "

tions there must be an actual and visibhi poRsesKion ; mere payment of
taxes on a vacant lot confers no title ; He Jarvis v. Cooke, 29 Gr. 'H)\i :

Wallon V. The Woodstock Oas Co., I Ont. 6^0: but see Steers v.
Shaic, 1 Ont. 20. Even clearing and fencing, without actual posses-
sion or putting the land to any u«e. is not a sufficient possession to
bar the rightful owner; Utovcl v. Grrrjory, lit Ont. App. 137.

In order to defeat a rightful owner's title, by adverse possessii.n.
the possession must have been continuous for the required number of
years

;
whenever the possession is vacant, the rightful owner is in

poi-s-ession in contemplation of law: see TrmUes Agenci/ Vo. v. Short,
i;i App. Cas. 7i)3

; Renmldg v. Trivctt, 7 O. L. R. G23.
Where the petitionei* claims title by possession, he should prove the

possession for the requisite time, by the clear and positive evidence
of !it least two independent witnesses. In such a case a notice,
prepnred by the Referee, should be served upon the person having ^
the paper title, if he can be found, but if not, evidence of search for
him and his representatives should be put in. and in such a case the
possession should be shewn to have been long enough to bar him,
oven though he had no notice of the possession: Re Caverhill, 8 O. L.
J. •")(): Re Chamberlain. '_» (.'hy. (.'h. :t.-.2. Where the petitioner claims
title as against the patentee, or his heirs, or assigns, of land of
wliich they Imve not taken aetual possession hv residing or., or cuhi-
vntnig some portion thereof, he must shew either knowIe<lge of his
possession by the patentee, or his heirs, or assigns, or else establish
a possession for at least twenty years as against the patenter and
tliose claiming under him: K. S. O. c. 133, s, 5 (41 ; Re Linet 3
Thy. Ch. 2:i(»: Itingle v. Dake, 41* V. C. Q. B. 2.V) ; VauVelnor v
llughaon, Ar^ IT. C. Q. B. 2.52; Hicks v. Williama, 15 Ont. 228: Htovel
V. Gregory. 21 Ont. App, 137; but this is not necessary as to other
ItersoTis becoming interested in the lands, n.s to whom ten'vears' posses-
sion may he sufficient. c.g., a purchaser at a t.ix sale: Brooke v
(iihioti, 27 Ont. 21S. but .-see Dotinell,, v, .\i,ir.i. Ih., 271: proof of
notice to the husband of the owner is sufficient: //f/iv/w v. I'nnfisH
:'.ii C. I'. 4H4: S. <;.. in Appeal. 7 Ont. App. 414. A decree for re-
iitiiption not pro-;,.cute(i hy the mortgagor for ii[n\arfls of 21 yenrs

J.*.—79
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wiiB held 10 tonKtllulf no Imr to the moi.gageu's olitainiug n titk' by

l«>s»ession, notwitlistandiiie tliat the morlgagoi was a luimlii-; /.(

y.Mlic, -23 Out. 143.

It is uot clear tUat it is u«-es»ar,v to eslulilisb so strict, and nctiuil.

a possMsiou to all the land claimed, wleie the petitioner has been ni

i>of«»i8ion under a claim of title which wa-s originallj- der.«tive. In

such a case the do< trine of constructiie poBsession might, and would

probablv. be held to apply even as against the owner of the liajier

title- see Duuda, v. Johnttuv. M U. C. g. U. MU: iliifi._v. Ucidcr

»0«. Lll r. «'. I.>. 1!. :i-H : pel- Burton. .1.. Uinri, V. itililii. •
Ont. App.

p. 4'27i: :<ircr» v. Sliuu; 1 Ont. '-1>.

\ person who has been In po»se».llon under a fraudulent grantee,

but wlio has not acquired any title as against The latter, cannot sei

UP a title bv p.^ss.sslon as agaitist a purchaser of the lan.l fr.im lb-

assignee in' bankruptcy of the fraudulent grantor, made alter the

fraudulent couvevunce iuts been set aside in proceedings instituted

aEoinst both the fraudulent grantor and grantee: Dumvanv. Uirliiri.

4 Ont 11-*1.'»; unless the possession has c-<intiuued f<)r a sufficient tinit-

after the making of the latter conveyance to bar the title of Ihi'

[irantee.

100'2. Wliere there is no contest, the attendance of tho

petitioner, or of any solicitor on liis liehalt, shall not he re-

quired on the e.'iamination of the title, esceiit where, tor any

special reason, the lieferee directs siicli attendance, ton.

Utile U«4.

lakeii from Chy. (). .'VfJ.

1003. II'. on such examination as aforesaid, the Referee

tinds the iiroot of title defective, he shall- deliver or mail to

llic iietitioner, or to his solicitor or agent, a ineinoranduni ol

siicli liiidiiif:. stating sliortlv therein what the defects are, and

lie -liall tliereiu state as far as possihie all the objections to

ihc tiili'. (on. liulc 10--'.">.

rakiii from t'hy. O. TilKl,

1004, WHien the lieferee finds that a good title is shewn

'

Ih sliall prepare the necessary advertisement, and. unless tlie

r.ildication thereof is dispense,! with under section 14 of the

'
'aid \ct. tlie same shall he pidilished in the Official (iazette

and in nnv other newspaper or newspa]>ers m which i1k'

lieferee thinks it proper to have the same inserled; and .1

(opv of the advertisement shall also he put up on tlie door ol

ll„.'c,„ut House of ihe county where the land lies, and, nnl.-

Ilie nearest I'ost Otlice is in a city, in some conspKimus plate

in the r<'s. "ilice which is situate nearest to the property, the

titli^ of which i- under investigation; and the Referee sliall
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imlorse on the advertisement so prepared by Iiiiu, tlie nunie of *"*• *•***

the newsjjuper or newspapers iu wliieh the same is to ho ^ni'ct-Hio

puhli.-'Iied. und the number ol" insertions tu he given tlierein i.'i cwirt'

resprt-'tively. and tlie period (not less tlian four weeks) I'ifi- i ,>!."'* nlfll',-.

whii-h the niititc is to be eontii'-'eil at tlie Court House and

Post Otlice respwtively. Con. iiule 105(».

Taken from Cliy. O. 5(M.

The iiotivt' is not lo be inil)lislie<l until tlit' Uefeiet' tinds that a goud
lit It' 'i» nhewn.

I'he iiotiLv is. oniinarily. rHiuiml to he pultlislu'i] oiK't' in tlie Oji- Aih.rti-r-
Uiiiu (Jtizi'ltc, and at lenft onuo a wtvit lor iwii weeks iu sniui' local "I'luMin'*

1 i'\v>.imi)er iiuliiislied iu tin- county town, or oilier pliicc m-ar wlierc
•'"'''''^''*'''-

[ill- lands ill question are situated: but in some ca^'s it may lie foiiud
jiihisable to publish the advertisement more freiiuenily. At least a
liioiiih shoiiM be given from the date of the iiublicntion of the first
jiibcrtisemeiii, for wendini: iu claims.

i'or form of advertisement, see l\. & L. t'orms, No. H.'JD.

The advertisement is principally intended for persons, if any,
\-tiMse rights are not discIo^e(l on the proceedings. I'ersons who are
known to have, or appear to have, some adverse claim, should gener-
iilly be reiiuii-fd to be served with not'ce of the proceedings: see U,
S. (.). i: i:!,".. ss, Itj-lil; and .see note lo Ifi.;- PNC,

'1 he

Ottie*..

notices miuireil to l)e posted at the Cnui'! House, and i'ost N^ri-r Im
should be kept up <-ontimioiie!ly for the perioil direcied. anti [""'li-'i'Hl

ihe iierson inteiidiug to prove ihe jiosting ni». should take care tn see
that such uocices are kept np eoiitiuuously for the re(|uisite period-
/.', HilL 2 <'hy. Ch. -'AS: U,- rhninhvrhiii. 2 Chy. Ch. :;.".:;. I-

Oiriii of affidavits of jiustiug, and of publication of adverti.'.eineiil
see Taylor on Titles. L'nd ed., pi), lilMt. :>(n.

Afti.ijuit-

|iiih]k-ittioli.

Where the lands are situate in
I'osi Ortire is not reijuired.

\\ here an iidvertisemeni was ported at
the lands, which was not tlie Comt Ilousi
till' lands were situate, (lie irre-idaiitv w
/.'( //*;/•(«. VI \\ U. 4;tn: and see IJ. S.' ()

city, posting of a tmiice at (he

I' r.iurt House nearest
f the County in which
waived by the Judge:
i:{.". S.S. 4.-. 4t(.

Where the property in question is proved to l«' of the value of im l»i-i..risii

more than .St.'HHi. the puiiliration of an advertisement may be dis "'"'*'^'
peused with: see IJ. s. (). e. i;;.,. s. H (2i. The affidavit proving

*'"""'"

Hie value of liie lami siiould folinu ihe wording of that seitlou and
shoidd show explicitly that it is worth " no more than ."CLfHtO "

see
Inrm il. A: \.. Forms. .No. 1441. Wlieie a t^cal Iteferee disnni^es
" ih an ndvertisemeni. it would he (oineiieient for liiiii so to
siiiie in his eerfifieate reqiiiivd hy lUiU lofl?, , .i,.. hy attding thereto
"iltid il baviiii: beeti proved to mv satisf;M-rion that the land in rnies-
linn IS ol no more value llian .>i:i..NNI. 1 .lispensed with il.e publi.-ntion
"t iiuy atlveriiMUienis of ihis ap|dicatJoii.*'

Alihongh publication of the notice in the Huzith ami local paper is
lispeliseil with, the iioljce tniiM. nevertheless. !>,. affixed '

iHii.e and Court House, as re.|uiied by this Ititlr, and ah
-I HiH'Us 'laci- iMl Ihe huiil in .ill'-^'ion: see s. 14 ("I

the r<

in n '
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1009. Any notice of the application to be served or

naileil under section 16 oi the Act, shall be prepared by the

Keferee; and directions shall in like manner, be given by him

aS to tlie persons to be served witli the notice, and as to the

mode of serving the same. Con. Hule 102T.

Taken from Cby. O. ')0i>.

The null section of the Act is as follows :

—

"10.—In case there appee'.a to exist any claim ailversc to. or in-

consistent with, that of the petitioner to. or in respect of, any pan

of ihe land, the Judge sha'l direct such notice as he deems necess!ir\

to he mailed to, or serv-jd on, the adverse claimant, his acent or

solicitor."

By section 23, the Referee of Titles, to whom any petition is

referred, is to proceed as the Judge should do under the Act. ha<l

the reference not been made, and he is to have the same powers.

Notice should be required to be served on every person known to

have a claim adverse to the petitioner, whether the claim he admitted

by the petitioner or not. unless the c-osent of such person be tiled.

duly vfritied. consenting to a certihcatt of title being granted to tli>'

petitioner, free from, or subject to. the .,'laim. if any, of such c isent-

ing partv. and if subject to his claim, setting forth with clcnrnc.s>

what hi . claim ia. The notice to be served should contain explicit

informacion why it is served: Ex parte Hill, 2 Chy. Ch. 'MS.

Notice is also often required to lie served for the sake of precaution,

thus, where an application was made before The Dcvolutwn of Estati-^

Act b'- devisees within a year of the death of their testator, notice

was re,iuired to be servwl on the heirs-nt-law, as the petition was. in

effect, a proceeding to establish the will : Eje parte Hill. 2 Chy. Ch.

34S . and see Re Dougherty, 4 Chy. Ch- 80.

When title is claimed by possession, notice should ordinarily be

served upon the persons who, but for such possession, would be the

owners- «e Chamhcrlaiti. 2 Chy. Ch. Sr,'2. ! i also where the peti-

tioner claimed the north-euJif part of a lot under a will devising the

I
north-ieml part, allegiog that the word " west " was a clerical error,

all persons interested in lunintainine the opposite view were required

to be notilied: Ex parte Liioiin, 2 Chy. Ch. ^.^iT.

Wliere a petitioner claims title under a will in which the land h:i^

been misdesoribcd. his title may be quieted in any case in which the

Court would ill an oction for the constrnction of the will determin-

Unit Ihe lartl in question passed by the will m claimed by the pen

tioner notwithstandrng the erroneous description: see Re Callaohan.

S 1'. It. 474: Ko Hhaver. « Ont. 312: but where the defect is in a de-1

inter partes the petitioner must bring an action to reform the deed,

lie cannot get the defect cured under Th, Qiiirlhi,, THIn Act: see II'

Cnllashan, 8 P. R. 4T4.

Parol evidence was ' ' ' to lie adnii.ssihle to shew lh;tt " l...t Tt.

Con' 7 N. H." In a int •' North lialf of Lot 1(1. Ttli ( .inci-

sion'. Township of Mm . . i'liiti.., v. J'ur.-ii. 11 Ont. 597 :
but where

a description in a will is free froni any patent ambiguity it wouli'

seem that parol evideni-e is inadmissible to shew that It means anj

what is expresspil : .'.'h,ii,/ici-.v v. .«ifmmr/-,«. .'i Ont.
thing else thai

nil;

Iliikci ' Ir.rer, 11 (Int. ll«l: Kc Keiii rf /.c'li -
2.'i Ont. 13(1. and see
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Aaten v. Aatcn. 18iH. '6 Ch. :•«<>; 71 L. T. lillS. lint wlit-ru there is a Riil« 1005.

gfiierul devise of all the teiitator's laud, followed by a particular

erroneoua liescriptlou, the latter may he r'-jrctcd ; Wrtj/lit v, t'ollinn.

1(> Oi!t. 1S2; and see McFajfdvn v. McFaydin, 21 Out. .VJS.

Proceedings uL>*ler The Quieting Titles Act being (or the most part I'l'titionvt

em parte, it ia often necessary to require the petitioner to negative the
"'l^,',''^,]

existence of facts, of whicli, in the case of a cuntetit between the peti- t!. ijiv.

'

tioiier and any third person, the onus of proving wnuM be on such lu'i^iuivi

IbiFa person; He Caverhill, 8 C L. J. 50. ' '^i'''"'*'

Where any transfer of the property has taken place, under circuiu- itr'xi'lain

stauceH of an unusual nature, it i* necessary to require the petitioner
'','I"'''"!I."

to adduce evidence to negative the existence of a.iy ^taud, or want of |.r','i,iini;

bona fides: Re Domjhcrty, 4 Chy. C'h. SU. Where, for instance, the •(iisiilii..ii

property is claimed by, or on behalf of, a wife, under a conveyance
iiiiitle to her during coverture, an explinintion of the transaction should

be given on oath to shew that it was bund fide, and wao such that thi^

husband's creditors could have no claim to the proiii-rty, and the

iiilidavit o£ the petitiimer should Ih' corroborated by disinterested per-

SOILS of credibility: A'j purti: LymiH, 2 Chy. Cli. uo7. So where tlie

former owner, a person of the same name as the petitioner, had ou-
veyed the land to the petitioi. a few days before the tiling of the

;>etition, and the title appeared oimple, explanations were required to

lie given: Re Wright, 2 Chy. Ch. 35r».

And, in addition, notice must also be reqtired to be siTved on per-

sons who may appear to have a possible interest in disputing the

bojia fiden of any conveyance under which the petitioner claims,

wlierever there are any circumstances calculated to amuse suspicion:

Re Dougherty, 4 Chy. Ch. SO,

Notices requirwl ')y the Itefcree, to be served, are to be prepared scrvi.e of

and issue<l by him. Where service is directed to be effected by mail- ii"ti«'». hnw

ins the Iteferee may direct the letter enclosing the noiice, to W pre-
''^'"*'-"''-

li!iid and rciristort-d. and a notice to l)e indorsed mi the envelope'to
the effect that if the letter be not called for within eiglit days that it

's 10 be returned to the Referee of Titles, by whom thf notice is issued.

lUrectinns to return letters, if not called for. are required by the

I'ost Ottice authorities, to l>e printed, in order to secure due attention.

\\here a notice, served in this way, is returned to the Referee of

Titles, he should retpiire further service. Where service is authorized

on the attorney, solicitor, or nsient of the party to be nntifieil. there

sliould l)e evidence produced that the person served whs in fact the

ii[tt)rney, solicitor, or aceiit of the jiarty required to be n<.tilied.

Where the person to be notified is an infant, the Official Guardian
jJij^J^^*'^'"

ud litem may Ite served for him. and no order nppointiut. him guardian
is necessary: Re Murray, 13 1'. U. 3tf7.

l-'or fonn of notice to a person appearing to have an a<lver80

interest, see H. & L. Forms, No, 1445.

Strict proof is required \; be given of the due service of all notices ''''"if r>f

iiquired to be served. The entries of service in a deceased solicitor's'*'''"'"'^''

(locket were held insufficient proof: Ex parte I'ahnir. 2 Chy. Ch. :t."il.

\Vhere a certificate was granted on a false affidavit of the due service

'f a notice, the certificate was set aside on the applienlion of the party

directed to be notified, with costs; the Court refusing to enter into

the qnf>s,ion wliether he wa.s properly entitled to nutire or not: Ke
Ash ford. :; Chy. Ch. 77.
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AJJu<lt<:a-

tion on
<-laliii of

(-nntfiilAiit.

Referee
may awanl

*J^'
WlitMc there in a contest. Ihe lt*>f«ree may, by coiinent, ri'imri on

lOOS. 1007. t lit. cuniestant's claim before UiBposing of the petitioiioi-*« title; l.iit

lie slnMiI'i iml tio CO, witlioiit t-oiis^iit. In ncnernl. tlif pftitioiier is

uoiiiul. in the fimt place, to make out liis own title l)efoi-e he onn
claim to have au aUjiKHcntion upon the claim of a conlestnni : tic
CatmifHi. 14 tJr. (JIJ. Ami a fontPHtnut i« at IJlieriy to point ont
<lefect8 in the iwtitioner's title, before proceeding to prove his own
Armour v. Himifh, U> Gr. [iHO.

The IVferee of Title« may award costs to. or ogninst. a i)etilioner.
or contestant: It. 8. O. c. 135. sh. 21. 23: Rules 113*t (41, 1137;
Anon., 2 Chy. Ch. 22. Where a petitioner claims title by jiossessioii

and tlie iioider of the paper title on being notified appears and contests
the mutter, costs will not be awarded airainst him as a matter of
course, even though the petitioner succeeds in establishing his title:

i.iiir V. MvrriMuii. 14 lir. I'.'LV

Form of The order or certiiicate of the Iteferee should be drawn up in
report. sinnhif terma to a rep()rt—<-.p., " 1 tind and certify." and not " ad-

judge and determine": Anan., 'i Chy. Ch. 22.

STnrento 100«. 'I'lic Inspector or Toronto Referee, sliall from time

wl'Sr *" *™'' confer wiHi one of the Judges in resiiwt of niattori
witn Jn.iin-||(.fov(' such Inspector or Toronto Referee, as there may lie

occasion. Con. Rule WW.
Takt?n from Chy. O. ."HHS.

Sto'iit'
lOO''- W);cn any person lias shewn Iiimself, in the opin-

Krf°"e'''h°'
'"'' "^ " ^"''''' ^'i>'ti^i'< to lie cntitlefl to a certificate or con-

' v veyance luulcr the Act, anil has pulilisheil and piven all the

notices required, the Master shall write at the foot of tlie

petition, and sijrn, a menioraudiim to the following effect:

"I am of opinion that the petitioner is entitled to a certifi-

cate of title (or conveyance) as ]iraycd (or suliject to the fol-

lowinf: iniuiiihi-iiiices, etc.. na Ihe case. 111111/ be):" aiul shall

transmit the iietition (if liy mail, th.p postage liciufi prepaid)

with tJie deeds, evidence, and other papers hefore hiiii in

reference thereto, to the Inspector of Titles with whom the
petition was entered; and the Insjiector shall examine rlie

same carefully, and if he finds any defect in tlie evidence of

title, or in the proceedings, he sliall, liy correspondence or
otherwise, point tlie same out to tlu' petitioner, or his solici-

tor, or to tlie .Master, as the c.-isc uuvy he, in order that the
defect iiiiiy he remedied liefore 11 .Tudge is attended with the
petition art papers for approval. Con. Rule 11120.

'I'lik.n fr-'in riiy. o. ."07,

It will he seen fi-oni this H,il,, tlint the (iiiilinE i,f .i I.^k'1,1 Ueteree M
T'lths i,s not eoncliieive. but that it is the diitv of tlie Inspector of
Tile.s to exnmine tlie proeeedings. and to require iin.v ilefeets in the
p:(Ofs to he stipjilied. Where the Inppef-tor finds tlie proceediiiss

n&nw. and
ferwani
paptw to
Irispf'tor.

[iiitv of

Iiisjit.rtor
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itffertive, he either trunsmita tlif paptT** to tin' Itcfcrt'i', willi ft note Kul« 1008.

of tlie (letectw, or, where they an? ft'w. uud of tPiHiat; cliurm-ter, he

rommiini<ntw< dini-ll.v with ilif solicitor of (he iietttioinT.

Where the mivertiNeriieiit is (liKix'tised \vi(h. si-e ii.ilis in /,'«/. llKH.

Where there hns heen nny eontewt before a UefiTi't- i>f Tirh-, lie

ahoiihl before tertifyiuit iii favour of the iietilioner, ami iniiisuiitting

the piilterH to the Insitcctor, lli^IK^^ie of the claim of thi' cniilestiiiii.

The order or report of the Keferee on the elaini of a contestant

should he filed and conlrnied, in the same nianiuT n< n Miistir's

report in an action, before a ceriihcnte of title U granted lo tli>'

Iictitioner: liuUs (ilW. 7r.'.l. Am all proceeding!* in Quieiin;: Titl.'

manors are commenced in Toronto, alt reimrts must he tiled in the

Central Oflice there: Ititlr tiiKJ (li.

An appeal will lie from the order, reiiort. or ccrtlticatc. of a lEefere.;

of Titles, or Inspector of Title^. to a .liidcr in Court in the saiin'

ninnner as an appeal from a report made in an action; liuh- I'H:!:

seven clear daj«" notice of appeal must be niveu to the rcfJiiondent

:

see liuUx lOia, 7»iV», 771, 77:;.

A contestant who succeeds in cstahlislilnu' an adverse ilnim. <'ainnit V(4k;i1 d'

m

obtain a certificate of title in the proceedings in whidi he is con-
J|i',',"'|

|

"."[j

'"'

(cstnnt, but he may himself Hie a |ietition. and on such petition, hexitli-.

would be entitled to use the evidence taken in the mutter in which

he whs contestant : itv Itunham, M I'. IJ. 472.

1008. AVlicro the In^pectur. or other Referee (iini heiii^'

»

a Local Master), find^ tlmt the petitioner has shewn himscir,,,;

entitlefl to a certifHate of title, or a conveyaneo un.ler tho i',

Act, and lias puhlisiied and u'iven all the ncttii-es requimi. The ,'

Inspector, or Koferee (not heinir a f'ocal Master), shall write;,;

at the foot of tiie petition, and sign a memorandum to th'5
;

same effect as is required fntin a Local "Master, and shall pre- "*

pare the certificate of title, or conveyance, and shall enirro-s
^

the same in duplicate, one heinjr on, parcliment or parchmenr i.

paper: and shall sijm the same respectively at the f<iot or in Tii

the margin thereof; and shall attend one of the Judges there-

with, and with the deed-^. evidence, and other papers hefore ^Ji

him in reference thereto; and on the certificati' or conveyance"

l)eing signed hy the Judge, the Inspector or other Rel'ert^

aforesaid, as the case may ho. shall deliver or transmit tho

same to tlie Central ofTice to he sealed and registered, and th''

pro[)er Jtllicer in the Central otiice sliall deliver or Transmit

thi' same when so M'aled and registered. To the petitioner, hi^^

solicitor or agent, for registration in the luopcr ( Oimtv. (\>n.

Eule lunil.

|.ri|mn-

rHti.;ii.'

Tin..

Tnkrn from Chy.

.V Local lli'l.

crtiticate oi title.

to whom a petition is referred, is iloi ti> pr.'p;!
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TUe In.pKtor of Tities—or llje Referee of Tjtles, at Toronto
vlii.,-e ila. petlliou 1« referred to him—are tlie only offlcer. autboriz-j
to priq.nie cenilicatea of title, loued under tlie Act.

J'lil> lluje requires the certillcate to l,c en«ro*cd Ijy tlie offlt-er
>rn«ini,e It: the object of the Itulc being, t.> in»i,ie the certilirot,.'.
beiuB engro.«d in a proper manner, but for swue time pa«t, thepractice has bwu for the petuiouer, or bi« eolicitor, to procure the
enBro.s,ii..nt« to l». ui»d^ o.i print,^! bradlues. sui)pli,M tor the pur-pose h.v the law gtiitjouers.

The engro.ssment should be weli and carefnliy made, without usin,
hjiures or abbreviation*. o» the Judges ri.u.e to sign certiBcate*cnerowed in a carciees and «iovinly manner.

WTiero the p,.litiou i, rcterrrU lO a Locui Uetero,., no fee is payal.ie

5?'"i: y° ;; '»»l««°'-. bcms iu fun of an f,.es payable to him
liirill B.. im. Wh.Te the petition i» refericd lo tin- llcferoe ofTitles at roromo. a fee of W is payable on the certifinite of title
lu aUditiou to llio fees for entry: see Tariff B., 108.

„ l009.Wlien a certificate of title or conveyance under the
Act lias been granted, the Inspector or lieferee mav, without

* Jurther order, deliver, on demand, to the party entitled there-
i„„„,,"i> to, or his solicitor, all deeds and other evidences of title, not

m':;,;',.
'n<;l"iling affidavits made, and eyidence given, in the matter

...« .*„,. of the title; and shall take his receipt therefor. Con. Rule
1031.

Talien from Chy. 0. 509.

.'l™i."o,'l, ,le^!''!,'„i''!?
""'' " '"':' ''«" ""= P""^"" <" return only original

""""i'" ic^ied hv H "T°'* °' '"'"n."" "" '"""«" "!>!«• these arc
'""'''""

moHer
'""""' "^ ^'"''- ''''"' "" "ther papers in the

I'apers tiled in Quieting Title proceedings are not o,x^u to generalKm^ ^H" tJrrvr i:= -tri -£F ?

ISoir
'"'"" '^ JI"e.Iith. CJ., C.K. lltU Marcli.

SHr' ,

*^'?' ^'""'' ^"'1^^^'f^r ""-i otiier Toronto Referee shall
tokei-p ^<^^l* « I'Wk and preserve tlieroin a eopv of all hU letters

Xml. under these Rules. Con. Rule 1032.

Afier
(.-ertiHra

of titlf

Krnnteil,
tillr.ltf

itia\ )>t I

Applita;

to t<ov u

postage,

Tfikpn from Chy. O. ;~10.

1011. Tiie applicant or his solicitor ^Imll pav. or repay,
as the cn^e may be, all postages and other expenses of t-^us-
mitting letters or papers. Con. Rule 1033.

Tnkpii from Cby. O. .51.".
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lOia. Petitions under section 33 of the Act shall he filod
"'JJJijj^

and proceeded with in the same maimer (as nearly as may be)

as petitions for an indefeasible title; and the fees of otlicers, i>.jrM»xiir

solicitors, and counsel, sliall be the same as in respect of the "oI^i'uSmi.

I'kc proceedings in a cause or matter. Con. Uule 1034. '"['XlZ'.

Tiikru from Chy. O, 510: and aee Imii. Slat, '_*1 & 22 Vk-l. c. \):\.

The liSril BMtion of the Art. above referred to, is oh follows ; -

** 33. In '.'ase aoy person domU-iled iu Ontnrin. or claiming any l>i'*>>r^>

real eMtnte in Ontario, deairt'H to cHtabliah, m^t hi» titN' to sortio [,'.'^j',||[,.,,.j

spiHitif prc)ije"ty, but (jeneratly that lie is the letritimati' rliild of \iin ,\,-.

pan-ntH, or tliat the innrriagt' of his father ant] niotliiT. i>r nf liirt

{crandfiither and grandmother, nas a valid nmrriape, or that bis invti

marriage wan a valid marriage, or that he is the heir, or <iiie «if the

co-heirs of any person deit-HHed. or that he is a natural born subject

of IHIh] Majesty, be may, if the said f<mrt thinlw fit, have any of iln'

eaid mutters judlt-lally inveotigated and de<liire(l."

I'uder the Imperial Statutes. 21 & 22 Vict. <\ '.*:',. it has bi-en lifld

that a petitioner cannot t>btnin a declaration of the h'^itiniary <,( Lis

grandfather : ftodil)* v. .ittorncif-tienerul. -12 L. T. J02 nor of ihe

illejritiniaey of some other person: Manaell v. Attorney-Uciivral, 2 P.

D. 205. and see lb., 4 1'. \). 232.

A iwrson who appears, and unsucceBsfully opposes the elnini of the
petitioners, may be ordered to p'ly the costs occasioned by his ron-

testation: see Wu'e 1130 (4), 1137; liain v. Attorm:ii-iivnvnil, l.s;t2.

I'. 261.

1013. An appral shall lie from the order or decision of
;^','|,'J"'~

the Inspector, or Toronto Referee and others when they are
'';'/,'Y'''.|

acting under the said Act, which shall be prosecuted in the Mastn-.

same way as an appeal from a blaster. Con. Rule 103.'i.

Taken from Chy. O. ."iOl.

Appeals from a Master may \>c prosecnted in two ways: appeals
from Master's reports, and cortifirntes. being governed by Itulcn 709,

771; and appeals from Mar<iers wlien acting in Chambers beins
governed by Rule 7*17; it is probably intended that appeals from
Masters when acting under Thr. Quieting Titlvx Art shall be liail in

the same manner as appeals from reports, and such appeals are there-
fore to be prosecuted as directed by Rules 7<a). 771,

1014 Tlio ffos of solicitors and counsel, and the foo-; pay-
fi,';;,^^'" ";

able by stamps, for proceedintrs under the said Aet. shall, "nt^^Hl.

respectively, be the same as in respect of the like proceedings

in a cause or matter. Con. Rule 1037.

Taken from Chy. O. r)ll.

This Rulr seems somewhat incoii^^istent with the Tariff, which
presoribes the fees to be paid to Referees of Title, some of which
differ from those payable for the like proceedings in suits. Possibly
the Ti::lr may he con=Tri!P^', ~o far a? it i-i-Iates lo disbursements, as if
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»•*•'"•
;'J?,i. „:;"„i; ,„ ll,(.r«. .,1 TM, .ban !« the ..me a. for like

pru(-t*«*l[ii|{M ill «uitp."

Voluntary
itiHt ft'raiKl

iilenl I'oii-

felliiE. .-. -^

ViilunUry

!l, MlMMAKY iNgl'IRIKS IN Al D 11 F r.XF.CI TIDN.

The nrimii.nl eiin.-tiiieiit.. un.ler nliiih .mllliir. iirc .-iinl.l.'.l to

reach ihhiliiv ...luey.'il anay by thoir ,lHbtor«. are.

II, Th,. Sfaime It. s. D. :i;i4. ... 1-4. (1:1 Kill. c. r,i, «bi,h

mmle v..i,l n. UKiiin-t <rf(li...r. all ttanater. of laral. or soo<i« mao,- t..

Siay. h mW or .letraud cr,Kll.o,-. ,nul ...her., mm ,.v«, though f..

vahiabl", oa.i.lerati„,. unle.. tak... (,„,,.l /i.lr «"d "> h»»t notice ,„

kiioivleilp 1 the part of the |.iii(hns..r :
It. X. (). e. 11.

i. ». •>

("I 11 S O c U7. under which irannfera «hi<li are mnile by

B,r«'am in in.olvent rircinn.tan. e.. and which drl.-at or pfjucbn.

Seditor.. are made void n« against .uch iredilors.

Th. SUtnt., B. •. O. o. 334, ... 1-5. 111! KHz. e. oi.

Under thi. .\tt the law Infera that ""'''''"'''* ''''"'•«'•,

';ri;,,,f;

a voluntary eonveyaiu-e made at a time -.vhen. by ren.on of indebfd

nei.. >b,. transferor by .o .leallne with bin properly r..nders hin^ f

unable to pay his rreilitor., if rei|uired to do «o: frrnti.nt \. ; .)" .

I U 'I I'u MKl- .^1 Cbv. .'.4(); whether the conveyance .s franc iilent

or not' I'nHn r. Frec^m,. V.i «r. 4(1.-: f',r„«..,» v. *' ";" "' ""'

APP."Tl'^TTt a loci 11.1c .cnvcya,.,. for value, i. „.„ ..dabl. under

the Act. even though it have the elTct of cebcy,,,. or defeat,,,,

creditors, Huil,li«l, <« Loan .1.-. v. r;l,„rr. 12 Out. 1 and .ee K. ^.

(). c. iir.. 5. 3.

A valid voluntary .ettlement may 1». made by .i w-ttlor. indebted

.1 the time, prmidc^d ara|,le available nss.-ls are lef, n„t of th.- s.ttl.-

",,>,;.„ eet hi. debts, whether the debt, "e then ae.u,tlly P»>-

•ble or not; Fr.r,„„n v. l-uiir. ,iipm: Re Huttrr. Ji Ch. I>.
.

1

.

Solvent p'rson to n.sim all hi, personal chattel, an. effects, wher..

J^'re i/n„ other proof of an intention to defeat cred;tor..__,, not ..,

itself proof of such intention, Hoaiec,,; v. f,!(Oi;« d-
f,,

tw. 1,.

Si- ami see Van.rro« v. ru.ac^-, IT Ont^ App. *«'/'"''",
;;?,;rS^\,

.-onvev,,,,,,. by a -,lve,.t person is y.M. ,f ,t, result ,s to ''e'" ' ^.n

of nil his property and so render bim insolvent thereafter. »«a l-'f

T. Elli'tl. :11 S. <". II. "1.

Even though not indebted there is a presumption of '™"''"';;":

intent whet,- a man. lieine about to co into business, settle, the .ilk

of hia property voluntarily, and becomes unable to pay
Jl"

'""''

within a short time afterwards : see .'faofai/ v. Doajjlo^. L. h. 14

En. in«- Firming v. Ma-cr,;,,. 23 f)nt. App. at p. |2. , but w-h.r.- a

retired and successful hotel-keeper made a voluntary •eltle'"em

when about to resume business, the settle,,,e„t » ,,s '"b.l'b '1^>

grantor's snbseoiient insolvency beinir caused by l.ss by fire. Mem-

in? V. /.'(/I'circ/.*. .»«pr(l.

,
Ordinarilr speaking, to entitle a creditor to imi^-ach a dee.l under

the Statute of Elizabeth he must have bee,, a creditor of the grantor

,, ,),, .,„„ the de<.d «a= o^ocuted: see R.ci! Falnir f.onii Co. V. The

y„rlr,ll,- .( rci.,/,.i„. /fccicl (•"., « Onl. 4114
;

but a voluntary dis-

"
poeition of property, which, by reason of indebtedness at the time

1. capable of being avoided by creditors, may be avoided not only
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by any creilitur. wlm wtm miili iit the diiti' of it>* eHHiitluii, but nUo Kolt 1016.

b>' ntiy who Iwcttiiu' mu-h itft«T tliut (lute, ho long nt any uiii> ol ihti

oritfinul cniUiunt in unpahl : -/vitkyn v. \ auyhan, H l>rt-w. Hit. t'rcv-

man v. i'vpe, auitru; MniJUlon v. i'otlovk, J Cli. I>. Ins-. \ mdeit v.

Fra'iT. -** tJr. .^irj; Vutlaril v. lUitintt. Ih.. TuAi. Umler tirrmimUinctti

aiKo from whirh intent to ilvluy, vu-.. may l>e itrvmiiut'd. ii volutitiity

BettlriiivtiL uiiiy Ih> vo1<I uKitii»it MuliMi-i|Ui'Ut crediton, wliere it woultl

not bi' prcttiiuitftl to bf fraii(tii!euc iiu-rfly iHi'titme of the tiettlur'it vui-

bftrrQHBt'd circiniiMtontfR whfti he lumle it : wp May on FrnuiluIt'iK

Convpyaucee, Jiul eti., (V4.

The iirolcttifm of Kt V.Wf... v. ."». i'xtfii«U not only to " iri'ttitoP-."

but to
• othcrH " wlio have lawful adioiiH : (finir v. Mvl.auffhltu, 2i

Out. 41.

\V]bere a <-r(><litur britiiiH on action to net n^ide om frnu<luteiit n

conveyunce mode by liis debtor, without tirft ubtainiuK Jiitlsnieiii

and exfi-utior lu- luiint wiie on U'hulf of all creditors of tlie debt<)r.

and it has been held that in such on actiim, relief will be eonfuii'd

to Kettinjr aBide the conveyance, leavioff him to renort to some in-

dependent proceeding to obtain etecution aeaiuMt tht> pro|>t-rty : Oliii r

V. Mi'LnuyhUn, -4 l)iit. 41 : but uuirrv. whether the plaintiff may not

obtain Judyiiient and <'xeciition for hi« elaini in tlif same adion. In

mony (.i.-t-M this baa lut-ll doiif : see for instanif lluiltliny it /.oun

Amuii. v. I'lilmir. lli Ont. 1.

A .'reflilor for Ichw than .<4*> catinot attack a ronvfyantf of lanib*

a*, frandnlenl : ZiUi<ix v. Ihuii^. 'J»» Ont. Wit; and xfv U. S. O. c. i'**.

>. 'SV>. and Itulc Ml».

A mortcaRee iu not. merely by reason of his pOMitiou as unch. a

creiiitor of the uiortcairor within th*' statute, nor is the iiinrti:ai;t'

debt a df'ht within the statute, unlfss it is shewn tliut the nurt-tgace

security, at the time of the mnrtsaiie. won of h'sx value tlian ilie

Rn:oiint of th*' loan: ('romhi4- v, )'hung, '2t> Ont. ll>4.

A Lonveynnce by a th-lifor, in yood faith, of his assets to pay bis

existiuK debts, cnnnot !•«> impeached by one wlio ha.'^ at the time a

right of artinii for a tort, iind sulisei|uently rcrovi>rs judcment. even

thouffh the conAcynnce is madi- because of the threatened action:

Camrrou v. Cniark: 17 Ont. App. 4S!»-. liumftKi v. //'inw. 27 Out.

201; 2:i Ont. App. 717.

Where the subject of the lonveyance cjiniutt 1m> i-i-.'ielied by credi-

tors at the time when it waa made, the conveyance is not within the

Act: Ulaktii/ v. iioultl. 24 < hit. App. \'i'.\: 27 S. ('. It. tiS2 (an aSBicn-

nienr by way of security of the profit expected to be made out of a

cimract in do work >.

A fraudulent intention is sufficient to avoid the transaction, even i-i,,ii.tiiitiii

in the ca.-;t' of ;i de*'<l made for value: we .l/ircAon/j' Bank v. Clarkr. ii.t.ni.

18 Gr. TitM : ami see It. S. O. c. ll.'i. s. ;{ ; but knowledge nn the pan
of the transferee who huH given valuable eonpideration of the motive
o" desien of the transferor ij* not conelusive of bad faith : Mul'Tithii v.

Arrhihnt'}. 2S S. ('. R. ri21>.

In the case of voluntary conveyanre*=. it matters nm whether the

srantec had. or had not. notice of the frnufl : frnutlnlent intent on

the piirt of ihc LTiinfor will suffice; but in the rase of a purchaser

for value. fr;i mill lent intent on the part of both parlies must be

shewn, to avoid the rniif-action : Wnud v. Irviit. If, Or. .198: ^f^r'

rhautit' Hank v. Clnrkr. ]S Or. WM : ffr ./ohnRou. 20 Ch. H. .11>f :

Ddhli'h V. Mol-'irlhu. l!t {;r. ."iTs : l//<iji v. VrTfirvth. S Onf. App
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E«1«101S. 440: Oliver v. McUutjhtin. H Ont. 41; Uirkrrtun v, I'urrinfton, IS
Ont. App. <Kir»; unci h<t il. M. O, t. 11.'. ti. It.

A traiiHrtlon by nliirb n rrnlltor U (Iclnyd ii* •»» tiiiith within Uk-
•tntiili' OH one whi.h ilrfi'iits him nlUiBrtlior : Mtirlhu v. UcKvnna. \\
Or. :»

.\ i->:ivey(im« wliidi hn» tlic n'Mili ..( ilor.'nriiiir rmlitori will not
be i)ri'"um«l to luno It. •» cxH,iit.'(| mIiIi tbut intent, if fn.in otln-r
clrcumstancen tli*> Courc U HntiHi^fij thni nuch wa» not ilu- Inti-ni
£V />. .1/rrr.T. /^ lliV. 17 Q. M. !. L'lH); r.nr v. Vorfidd. 20 Out
21M: W.IW//.J// V. /;'»/.^. •_»'J Ont. VSJ.

Wli.-rr till- '>l)jt'rt of Miirl, a if.iivf.v:;me ttnii ir) iiiiilcp Kooii hppnchf-*.
of truht <'oniniitl.'i| liy tlH< (crantor, it \\a» held vnliil ; .V< ic v tluiitino
1807. :; g. It. 10

;
7tl L. T 742.

A tniiiHjKliim h.v whi.-h i>n.,..- :> piirchoscil l.y tlip tUAttor U con-
Teyt'd in IiIh nito nr ntht-p r'^rMon as IiIa npimiiitPi". so ah to df-Nrnt
ereditor-t. in n ilevlci- within tltp Ktntntp. nnd the hiixband i- nm a
projicr party to pror«>t'<iin((.-* to sfi tho tranBai-tion aj<idp- Mitrdml, y
O'Sulliifin. ^.') Cr. .11)2.

A lonvpyntu-e to a wif.- l.y Iht huxhand In piimuancp of an antp-
nuptiii! i..iirni<t vn^ IipUI i.. I)>> in iM.rfnniinniv of a duty, whidi
dlvented the trannnrtion of fraudulent rolmir : Stuart v. Th'mgon 2.1
Ont. ."»*)3.

A« to the rircumstanct's uu.I.t which a man may validly expend
money to make improvenifhts upon latuN of hU wifo. ^ee /nekton v
Boirman, 14 Gr. l."(l; Ttaridnon v. Marguirt. 7 Ont. App. i)8.

PTir<h!w.r, '^^ pxception from the operation of the Act. of Interpstn conveyed
tor value. "" ''""''

' (insidi'nitluri niiit hoii') fiift . indiKltn the case of a puiiliaNer
of nny interest, whether lecnl or equitahle. under the dred iiui)eache.I.
and prevents the deed fri>n Vlnjr voiil as tf* him: Halifax .ft. SIk
Bkg. Co. V. airdhill 1S»1. l Ch. 31.

Where a deed is made for value, the ijue^tlou is whether it wn-i
mnde b'ma fidr. and the hurden of proof of mala fidct m upon tln>se
who seek to set the deed aside: iir ./ohfi^iJii. T,] L. ,1, Chy. .'<M.

A fniiisfcr to secure .in esi^tinc debt, wlure the transferor iloet*

not either direptly or indirwtly make himself an instrument for the
purpose of nuhfjeqnently hpr"(itinp the transferor. Is not void merely
by reason of knowleiice on the pnrt of the transferee of the intent of
the trnnsfenir lieins to jireveut a seizure under ati execution: Mul-
rohii V. ArrhibaM. L'S S. C. It. r.l.':i ; l)nt see Re .Jukr^. lf>0:i. 2 K. B.
M.

FollowiiiK Where land is sold by the debtor and with the proceeds otluT lands
prK-t-wls of are purchased and conveyed to an appointee of the debtor, the ron-
*'*•

sirleriition n'oney may I>e followed into the lands conveypd to the
appointee: Flrunj v. I'rintjle, 2<> Or. (J7,

U*hpre the proi>erty of the debtor has l>ecome incapable of beins
distinpuished. ns where the frmidulpnt crantee lias sold the property
to an innocent purchaser, and disposnl of the proceeds so that they
cannot be follou.'d. there is no right of action ;i:;ainst the fraudulent
jrranipe to recn\er the purchase money; Tenunnt v. (iailov. 25 Ont.
Wl: I'liioii li.ihk V. linrhnur. IS (\ L. T. 2fX).

Delay. Iielay in tiikinp iirooeedinef* to avoid a conveyance under the sf^itute
Is no defence nnle.-s crmtinued lone eiioufth to bar the leiral right

:

Hr Maildci-er. 27 Ch. P. 523.
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Ad artion Howi not lie in Oninrlo by n Jmlirnn'tit iT<'»iih>r to «rt *«!• WW
ii^iilf It I'l'Hii'liili-iit <'<iiiv)-,viirH't> tiy IiIm dflit'ir at lamU «ltiinti' In n (nr-

tiga country, when rli(> tititliitilT linM no oiirti i>>iik«>i)y in tli<> rntiiitry

\vl>'-ri> the IiiiiiIm li<'. an'l tlmugli nil pnrtien rraiilf In tlnlnrln: llurnt

V. /(nt'i'dtoH, 21 Ont. M" ; mid « funlum v. V»v> u. IM S, ('. It. H2.

Tliotifh ilu' ol'jt'ft (if 1 vi'ynmv mny bf to |n-nt.'i r limpcrty r..ii>.,t

from crwlltom of th»» m-timl purchKi«r. It n*vprth»tfMM bf-lonipt to
|j;",'i i";),*"

"

iucb purchawr, and tb*- grnntp« mny W ilwlnri'd n triistfv for thi* m,,,, n,,.

xn\\ |itirrbiiii«-r, nt tho Nuit of hlo crfdttori* ; nnd iilxn nt ih«> ftiilt or)>«rti<.

tht* rnil piiri liiiMT luiiiMflf, iihIi'mm tlii> ifriir)i>'<' >»(« ii|> the i-tiinimiHty

tit th« trnnHiicTion : HHibonn v. T<>mhn.^iiti. 'JI Ont. 4Nn : [hii/ v. Ihiti.

17 ""t. Apr', l.'i". Tl» irrnn(pf> hnvini; no inton"<l nmv convi'y to tin'

rval owht nt nny tinx*, an<l crfditorx of tin* fomirr hiivt* no riiiht ro

linvc Miicli n ('ohvt'yunc.' wt-r nwiiti- to ol>:nlii tlint which rniily dnfj*

not h<>)on)r to thrlr debtor: iiihh'inn v. 7'om(i«««n, $upra.

frundalent AaalKnmriit* and Freferaneaa vader R. S. O.
«. 14T.—K. H. (>. 1KN7. c. i;;4. ». li, nrndp void nil trnn-fpr... Ptc. if

tniidt' by an liixolwnt with Intrnt to ddny hin rrpflilorH. or «\\t' one
nr niorp of thcni ii prcfiTi'iiif omt liis other crrdltnri*. or yrhiih hml
Durh rffrrl. T^pon tho mcnnlnit of tlw^r liittcr words Ihnrp iiro«i*> n
difTcn-nrf of opinion Itcv Ifi'ir Sfnrr Co. v. Sill, 12 Ont. TCu : Jiiu-

V. l/f/»o((«W. i:i Ont. :t.VJ: Mnhnh'M Bank v. Unltrr, HI Onr. App.
n2.Ti, some .hidtfPH holdiiii: thnt thi- Art iippli^'d if th«> jxT^-.n who
niiMl(» Ihf triinHfiT was iit iln- time in^ohont. jiiid itx olfi-ct wat to
(! fciit 'T di'l.iy iTPditoPH, or j:i\i' one of thoni a preferenrc, the intent

b^'injr immatprlnl. Tlu' Hnprpnip Court, howovi-r. fnmlly bnlfl thnt

thp intfut to cb'fpMt or d<*lny. or to pn-fcr. was Ktlll nwpHsnry, atnl (lint

if a transfer wa.s the ri'niilt t,f i-rrssnro it wonid not 1>p void n* n
in-.'f.'r.'ti.o; }h>hon'>i Iturik v. ll>ilt,T. \S S. f. It. SS : ^-t- ilNo Untnt-
hrl: V. H„»k u( It. .V. .1.. :{« S. <. It. 120.

Tho nhovp xrrtion 2 wns flitTciipon. in l**!!!. ri'jM'^'bd bv' 'I \'i<'t-

V. 1^11. y. 1. and till' followinu (now It. S. (). r. 117. «. 2l, »mbstl-

tntpcl :—

8.- (I I Snbjo<'t to th.' prMvi.«ion« of wftioti W of tlii.s Act.oin-,
evpry eift, t'onvpynnre, assiftunicnt or tran^^fiT. di'Iivcry ovrr "''"-'•''""

or payment of Eoods. rhiit:"-ls or p:Tp<tN, .»r of bilJu. bond«. n<iti'M i.V i',|!.''.i!

or awnritit'H. or of wharrs. dlvldi'nd». pri'fiinnis. nr bonus in ^. i.ri «t,i:|i

:iny Imnk. company or corporation, or of any other proporty "''f' "
'

"

rpal or pprsonnl. niadp by a jM-rson nt a tinio wliPii h>' i-* In in- InViir,!,-

solvcnt flrt-nni^tflncpf. or U iinablp lo pay hi« ib-bts in full, or i" '« '"i'l

knows that hp is on tho imp of insohency, with intpnt to dpfpat,
binder, delay, or prejudirt-, hiw rrrdiinrv. or nny oiip or more of
them, shall nw nKnhiNt the creditor or orpditors injtireil, delayed
or prejiidired, lie utterly void.

" Iiisolvpnr circumstnneP!',"—Thpre seems to bp no matprinl diffp-

enrp bptween the expre-vjons " in insolvent circnnistan.'es " nn.l
'* unable to pay his debts in full "

: Dominion linnk v. Co'rnn. 14 Ont
4fi5.

A debtor is io in«'.!\i>nt cirrunistanres if W is unable to mert the
current demand.^ nf his ereditorn. and hns not snffieient property
auhjert to execution to i>ny all Ink debts if sold under lepnl process nt
a sale fnirly nnd reasonably eomluileil : Wantnrk \. Klnvpfn: U Ont.
28.S: nnminion Bank v. f'ointn. If,.. 40r» ; Chrk»nn v. Stirlinfj. th.,

-fiTTi; Rar i. Miilionattl, I." (int. nrp2.

See further notes, infrn " Fr'iuif>iU»t .isti/jjimrnta. etr."
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Role 1016. (2) Suhjec-t to the provisions of section 3 aforeHtii^l. every gift,

conveyunce. aswignmpnt or transfer, delivery over or i>aynient of

yuuds, clmtteJw. or effect", or of hills, l>onils. lujtt's or Kocuritieti,

or of shares dividendn, premiums, or bonutt in any bank, com*
pany or rori»oratioTi, or of any other property, renl or personal,

made hy a person at a timo when he is in insolvent circuiustancpf*.

or itn unnhle to pny his dehtH in full, or knoWK that he is od the

eve of insoh'ency. to or for a creditor, with intent to cive such
creditor an unjust preference over his other creditors, or over

any one or more of them, shall a'* nfiainst the creditor or credi-

tors injured, delayeil. prejudiced or postponed, be utterly void.

"Insolvent circumstanees "
: see notes to jirecedinK sul>-j(ectioii.

See further notes, iiifrn " Fraudulent Preferences."

(3* Subject to the provisions of section '', nforewaid. if such
tnintiaction with or for a creditor has the effect of pivinp that

creditor a preference over the other creditors of the deljtor. or

over any one or more of them, it slinll in and with resiMH't to

any action or iirocei'ding which, within sixty days thereafter, is

brniichr or taken to impeach or set aside such trausa<-tioii, be
pii'>iimt>»l priim't fucie ( JPi to have been made witli the intent

a-fnre'^aid. and to lie an unjust preference within the meaning
hercftf. whether the same be made voluntarily tir under pressure.

" Has the effect of jiivinB. etc.'*—Under the similar languiiee of

til" previouw enactment (It. S. O, 1887. c. V-4. s. 2'. a transaction

w !i:ih had " the effect of giving a preference " was held to l>e a tran^-

:i( ion by which " that is done indirectly, which, if it had been done
dircctiv would have been a preference within the Act": Stephena v.

yh.Xrthur, 10 S. C. K. 44*5.

" Unjust preference."—There would seem to be no differen<'p be-

iween this expression and "preference": see Laimon v. Mc(fcoch,
->i 1)nt. App. at p. 472.

(J I The words " itihiu'i facie" were intrmluced in the Itevisictn of

the Statures in 1807 to give effect to the opinions in Lnimmi v. .1/t-

r.eoeh. 22 Ont. 474: 20 (Int. App. 4tU; (see also Kirhn v. Th'- linlh-

hiin f'n.. '.V2 Ont. It: and Craig v. McKn!i. S O. L. II. iVil I , that where
a transaction which has the effect of pivinir a preference is attacked
within <Hl flays, the presumption of fraudulent intent is a rebuttable

cue, and that the oiiu.s rA pr(M»f is only shifted from the creditor nt-

i:n kine to the cretlitor ]»referred (see Bmvu v. ltrntiii.ih. ."> O. W. R.
~'S.l> see contra. Cute v. Portemix. 10 Ont, .\pp. 111. on an npi>e;il

fnmt a I>ivision Court: but it would stM-ni that e\i'n sine the ahiia-
timi of till' Act, where the transaction Ls not attacked within fV) days,

pressure will prevent its l>eing deemed fraudulent: Murjihu v. t'lthnll.

.'! o. L. It, ;i14 (and ns to what con.stitutes pres.sure. see Ih.t : but

ivliere the transaction is attacked within )iO days. pres>!iri' is of un

avail \i< n-bul the pri'sinuitlion of intent to civc a pr-'fermcc ; s.'.-

\yi},.it<r V. rrirl;„ii.n. 2," (Int. App. U~ iiX transaction before the

ntt'Tiiii'in ..f ihc .\ct i.

A tiiiusfcr is not atlackfd by tl

Court tn ili(i triin-'ffrc.' n" snrnis

or mnkt's .1. fault iti sf» doinir: l/o

s>iii> of a siininiiius in a lMvi>ion

uor until the claimant appenr'^

f/ V. f',l,r,V r. O. I.. R. .114.

Th.- w
den.-.- th:

^\itliMii! 1

cpiion of in\aliflity has bi'4'n held to be rcbnireil l)y t'\i-

iii- M-.m-j!''!-''! i-iitii'«'rl into th*' transaction in good faith

viiiL' I r li;i\irn: n-ason to beli.'ve that the transferor was
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insolvent : Dana v. McUan. 2 O. L. U. 4)Ht ; by evitlfiH-e that a chiittel Rale 1018.

riii.rtgage uppnrently niviiiK ii pivf.-r«ue was in suUstuiice a renewal of

it previous one to swure a debt: Rogers v. VarruU, ao Out. a2»: or by

an nntecMleut c-outratt t.» give the creditor Meturity :
Viarkmm v.

Stirling. 13 Ont. App. SM: Lmfsoit v. Mcdcovh. x,ii>ni: but see

Itrtcne V. Khvj-. '24 Ont. App. lilKi ; .lr»i«/ronj7 v. Johnston, 'A1 Out.

15.

(4t Subjett to the provisions of settion '.* nforesniil. if Kuch

tranMaction with or for n creditor has the effect of piving that

creditor a preference over the other creditors of the debtor, or

over any one or more of them, it shall, if the debtor within sixty

days after the transaction, makes an a.'^fignnu'nt for tlie lienefit of

his ell .Jitors. be presumed. /<rii"« iacU-. to Imve b«K>ii made with

the iiii.nt aforesaid, and to be an unjust preference within the

meaninj: hereof, whether the >ame be made voluntarily or under

pressure.

As to the words /irinn'i fmii; .-;ee note to siili'Mctiun (3*.

It would seem that where an assigtimeiit is so made within sixty

days, pressnie i;* of no a\nil to rebut the presumption of intent to

ineter: ^=ee Wchxtcr v. frlihmon . -JTt Ont. App. 1»7.

(5i [Ry siib-seetioii ("»' it is provided timt the word "credi-

tor" in s. 2 {'2k auitrfi. in the Jiid and ;[rd lines of nub-Bections

(;{t and (4i is to include miy surety, and the indorser of any
promissory note or bill of exchaune. who would itpoii payment

by bim of tlie debt, promissory note or bill ()f excbauce. in re-

si)eit of which such suretyship was entered into. )r sur-li indorse-

ment was given, btH:ome a creditor of the person giving the pre-

ference].

If the person secured is oidy a creditor in respect nf the impeached

trausnction. he is not witbin the section, c.p.. where he takes or

agives to t;tke, security contemporaneously witb the piviuR of bis

indnrsemeul : Kerry v. •lamcn. 'J\ Ont. App. 3^S-

Section ;i of U. S. O. <, 147. makes exceptions of (vrtain "J^^'ign- lil;;;^',",!

ments for^ the general benefit of creditors, payments of money tea \ <i>t<--l

crndii(n-s. ;!iid certain honii fi'lr sales and transfers as security for a ^'"""' ^''^

hniiii fiilr jiresent advance of money. See (indfrrn v. l*ouh\ 13 App.
Cas. 4!»7. vvli"i-e it was said thnt a <Ieed wbi<b contemnljUes the full

payment of nil creditors caiuiot l>e held to be void as intended lo

defeat or delay creditors. See also U> I nitt d- Priitt. 23 Ont. 7S.

The handing by a debtor to his creditor of the unaccepted cheque

of a third j-mtsou upon a Imnk. the drawer <>f the dieiiue having futuls

there to meet it, is not a " payment of money to a cre<litor"' within

the above section 3: >.'e Ihii'i'lmiii v. I'm^i,; *J3 Ont. Ai>p. 43!*: "JS S.

C. H. 272 (overruling Arwtnnif/ v. liruixtyrt. 22 Ont. :'.;i(li, but

see dordoii Mavkinj if Co. v. diioit li'iiik. 2i: Ont. App. l."».

This Act i« not retrospective, and diic- not apply I'l ;niy irifl. iraii*^-

fer. etc, mmle before the passinc iln-reof ; Oniixlni v. .fiirris. 22 Ont.
11.

Frandnlent ABBlenmcnts, etc.— Tlu' Uw in I'.^jii.c) i,i I'l-nxhi-

ienr assiL'niin'nls luidcr It. S. O, c. 147. would not .-ceni to b'' dilYcrent

fioni what it uas under the prc\i.ins \tx.

A plaintiff suing fm-

ohki . Ha '< Ont. Apji. 717: nm- une suing for
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. unli(iui(lated daninges: Grant v. West, 23 Otit. App. 533; .l/«il v,

Clarkfion, '25 Ont. App. 1 ; Clapperton v. Mutchmor, 30 Ont. oi)~>.

As in the case of the 13 Eliznl)eth. c. 5, where the nubjoct of thi"

oouvoyante or irauHfer cannot be reached by creditors at the time

when it was made, the transaction is not within the Act: Ulakrlcn v,

(iuuld, •J4 Ont. App. 1.53: 27 S. ('. K. C82 (an assifriiment, hy way of

security, of the profits expected lo be made from a contract).

A creditor cannot take the benefit of a transfer of goods, and at th>'

same time uttack the transfer tm fraudulent : Wood^t v. Rector. 2'J

' Hit. App. r>7 : Riellc v, Rcid. 20 Ont. App. .54 ; and an assignee for

the benefit of creditors has no higher right than a creditor In this

respect : Woods v. Reesor, Mupra.

A mortgage by any insolvent person rm future acquired chattels,

to secure repayment of the price of siich chattels to the vendor
thereof, is binding and not within the above Act: Moulding v. Dfcm-
iug. !."» Ont. 201.

Tlie Act does nor make void a chattel mortKage given in considera-

tion of an actual L'ina fide advance by the mortgagoe without know-
ledge of the inpolvem-y of the mortgagor, or of any intention on his

part to defeat, delay or hinder, his creditors: Cami)hcU v. PattciKoti.

21 S. ('. R. 045.

The transaction is not impe;uhable unless it is shewn that th;

transferor was insolvent, and that the transtirce knew it, and di>l

not act in good faith: Johnnon v, Ho;*c. 17 Ont. App. 10; Anhleij v.

Brown. Ih., r»(H); Latiih v. Young. ID Ont. 104; Elgin Loan li Savings

Co. V. Orchnrd, 7 O. L. R. GO.'. The Court will not act on moi^'

suspicion; there must be affirmative evidence of knowledge of the in-

f«olven''y ; Uurnti v. Mackaj/, 10 Ont. lt!7 ; M'Robcrls v. Steinoff. 11

Ont 372; Rice v. firmnt. 4 Oit. App. .542. .554: Morton v. yihax.

5 Ont. App. 20, 2S.

A mortgage givin hy an insolvent person to secure an actual ml-

vanre, made without notice of the insolvency, and in good faith i>

not impeaehable, because the moneys advanced are pursuant to the

direction of the insolvent paid over to .^ome only of hi!»*crpditArs,

who thereby obtain a preference: .Ioh»»ou v. Hope. 17 Ont. .\pp. 10:

*fTnhlc. even though the mortgngee knew of the intention to pay "cr-

r:iin creditors only, by way of preference over others: Cnniphcll v.

Ifochc. IS Ont. .\pp. (100; but see S. C. 21 S. C. U. *^f.5 : se- also

'J'cnnant v. daUotr, 23 Ont. 156.

Where a creditor's solicitor, with consent of a debtor and know-
ledge of his insolvent circumstances, procured .i third person to ad-

\uiice nidiiey to th" debtor on security of a chattel mortgage on bis

sio<-k in rnuh'. wit'ioitt divulging anything as to the insolvent's cir-

cum-tanees or why the money was wanted, and out of the money th'

s'licitor paid th-^ creditor in full, it wa? held that the chattel morr
gagee was protected by see. ?. of the .Vet, ii*; beins a i>erson who h.il

made a honii fidf^ advance of money within that section; Oihhonn v.

WiUon. 17 Orit. 200; 17 Ont. App. 1; but where in similar circum-
stances the solicitor for the preferreii ercditor was also solieitor r>r

the mortciitree, the latter was held to he afffefed with notice of nil tli"

circunist:iiice.^ necessarily known by his solicitor, and tlir achaiic-i-

\v;!s therefore held to be not a bon6 fiilr pavnient of money within

wr. 3: Bum* v. WUaou. 2S S. C. R. 207.

For further instances in which traa«actIons have been set aside?

s.v S!r;vr!rtnf V, Wth^m. V) Ont. 17; J'^ha^on v, CUnc, Ih., 129.
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WbHe the mooeya arising from a feifnt'U sale of goods, frnuduleut Kul« lOlB.

as agaiDst creditors, are still in the hajds o** the nominal purchaser,

thf.v may be recovered from him: Hanurct v. Utiiriirt, 2'J Ont. 290:
but liefnre 58 Vict. c. 33. it was held thj\t they couM not. where the
piiKi't'ds Iiad been ret'eived and disposed of s<i that lii'w could not be
tar-marked: Tcnnnnt v. iiulloic, 25 Out. ."it;. Sre nisi miw It. S. O.
c. 147, s. 10.

WhiTG funds atiBigned remained iu tl:>> hands and uudi'i' iho control

of the assignee, though not in their oriciiial sbitpi'. tliry cnu be
rfiichfd : Itc ilowat, Kingston Cotton MilL v. lloirut, ISH'.t. 1. L'h.

831.

""ilt'e of tbi> debtor's iiisolvt-nt

, J/.*;/-,.y. 1S'.I2. A, C. 2S7..

As to what is sufficient to !*hew knuwlci
condition; ^ee Xat. Bank of Aii^tmliiMi

'L'h>- effect of th.' transaction is not tnidoiiui' <jf fraudulent iiiit'iu : |.\i,i,.|

Can- V. Voiftcld, 20 Out. 218; RniuJnU v. Dopp, 22 Ont. 422. "i ini.

As to the effect of the evid**ii<e of the purties tn tlie impeached
transaction; see MerchanW Bank v, (larki; IS Or. r>i)4 : Jaik v,

Oitig, 27 Gr. ti; Morton v. Mhuii, ." (Jut. App. 20.

Fraudulent PreferenceR.—N'pither under the Statuiy of Eliza-

beth, nor at Common Law. was it wrong to give a preferoocf

:

Rohtrtaon V. Holland. ItJ Out. .'141: a i)ref(Tence to be impeachable
must be one forbidden by K. S. O. c. 147.

Tudor II. H. O. c. 147. s, 2, it would .^oem that except in the cases

provided for in sub-sections (H) and (4) thero must, as formerly
under It S. O. 1877. c. 118. in order to work a fraudulent preference,

be a concurrence of intent to do so on the part of both di'btor and
creditor: Bum-i \\ Mackai/. 30 Ont. 107; and ihf rule of the Court i-

[loi [u !ut upon mere suspicion in the abst-nce of atiirniative evidonc--

of fraud, or of cointrollinp circumstantial evidence lending to thiit

contUisiou : lb.; and M'ltoherts v. .Stcinoff, 11 Out. 372.

Subject also to the above sub-Reetioiis \'',\ aii'l f4> a transactiou
hy a person in int^olvent circumiitances is not iiupenchyblo as a pre-

ference unless the i>erson claiming the benetit of the trausartiou
had knowlwljre of the insolvency and did not act in j;oo.1 faith:
.loKmon v. Hope, 17 Ont. .App. 10; I.qmh v. Young, 10 Ont. 104; see

also Athlcy v. Brown. 17 Ont. App. 500; mckrrnoit v. I'arriiiyton.

IS Out. App. t'^'i-j; Bfnallack v. B.nk of li. .V. .1.. 30 S. C. R. 120;
ii: I sep GihhovJt v. WUmoii. and Buiii.t v. Wilxon, tiipnt. p. 1248:
and the inieut to prefer may be rebutted by shewing pressure
•'xerted by the creditor: Bcattte v. W'nigrr. 24 Ont. App. 72;
slut,,- V. Olircr. 7 Out. 1."S: Lotig v. Hnurock. 12 S. C. R. !;""„I
':-'.: /,'. liof/d. ir> L. U. Ir. 321: Mnhou-y fUiiil.- v. Hnltrr. 10 Ont.
App. ;i2.'I: IS S. r. It. SS: (Jihbons v. Mf-Donaltl. 10 Ont. 20tt ; IS
Ont. App. IW; 20 S. C K. .'>S7: Lawson v. J7c(.Voc/f. 20 Ont. App.
404: Kh-fn/ v. Thr Rathhun Co.. 32 Ont. 0: even thouch thp insnl-

vpur iiiTidition of the debtor is known to the pres'^inc i^reditor

:

Stn.hn,., v. McArthur. 10 S. C. R. 440; Hickcrmn v. Parringtov.
.i»A.c'(.- litnic

-- " --- -- -

Ihr. 20 Ont. 147
(iillnr.l. 21 Ont. 431 ; 10 Ont.

; 2S Ont. App. 39.3.

Rut rhe pressure inu«r be real, imt .nlhtsivp:
Ont. 431; Hrccxc v. Kno.r. 24 Ont. App. 203:
trine ..f pressure ho^ ni< :i;>p!ii-ation n-Iiere The ,

the whole of Iii-^ prnperlv: per .'tr-'et, .T., in />"

App, 432 ; (ligiinc

Pavirit V. (liVnrtl. 21
and ncmhlr. tbp dc-
oliMr hn'j transferrer!
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or a.Iiiiiu'f

iiuo .it If"'

iiixtatii-f <it

ativ Ju<i--

itor'-all'Mi

the.M.loi
Liiiil hi-

arauli-t.

fti'., II'

sh.-w '»">»

friimliilfii'

Ont. App. 203.

l..-,v,«ut hv a debtor to » croditor iu the l.o„™t "''•'•,""
',™;°;!;;^';;

,rJuuJsrt.a.- be i. .esally hound to ^J'k^;'-'-'--"'- ,;,
.' J„"::'„

obligation; Itc 1 n»(i«. t> )'. .vi/fcri;. I'.Ml. - 'J- '• >'-''•

f„„v.,.tnoe of property to a "-^^^ZT'J^^'''^^'^'^^
m»ke good breac-l,.., of trn.t <..'">;;":;•'- *

J 'd '^nd .Tevooal.lo,

and .annot be irapearhed as a preference ;
^r,r >. ««»>.«./.

^/^'^^'i^^r "'S:-^«r^ l>ot. APP. 230: 2,> S.

''.fpe!!^;, Mtins tor a tort i.;,«>t. ^-""'^^'^^^'f^.^i!^'^
tl.e Act: AMvii v. fln^i-a. 17 Ont. App. uOO. G»iof<il. u «"'

Out. 201; 23 Ont. App. .li.
, , , ,„

Vronertv e^teuipt from seizure is at tUe absolute d.sposal o ue

0. .Ton-debtor.' lo tUat it is not a f""''"'™'
J-^Jf;,';,.'' . 'v.

^-xrsct:- sr^r B;s;'r.^^;:'So«. app. i..

1!7 S. C. U. iiS2.

Formerlv where a fraudulent preference bad ;>«
"''^J

»-
,^^

'j

preferred creditor had realised, the proceeds con d tot « foll.,_^__l

unless they were
-"•""'f ^,,fj"'^^^- "^n a note which he had

Out. ,-.32; but see now R. S. O. c. 14.. s. l".

^

WW. ^-lierc a iua,n„cnt crcdttor alleges that the Wg-
, uhtnr >ia- made a coiivevance .dI In? land^ wiufi

"n .'tmg "arto delay, hinder or defraud creditor- of

d or Tt ^"aU not he nece.^ry to institute an actton for

acivditoi,it^ialin
eonvevance, but a motion

Euloli"';.
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Tljis n,lh ,h,r^ u-<i .-Xrin.li

wiiy, v\ litre iinic-filiiigs in tli

h.i^ht not bf equally t-ffectivo

l>n><.'<'t!inu> I'v nrtiuii in itu- >ii-diiiary RttlC lOK.
-iiiiini;irv \v;iv aiitlimiiiril liy ihc Uule,

soe Ihoici V. BcamUh. " O. \V. R. 72-J.

" •/udgiiteiit Vreditar."—An imiuiry iiitii tin- til^•unl^tiln(.efi iimier

wbiuli the judfiiiient was rci-ovi'ii'ii. iu tlie iilis-fiRe ui ii\\in\ (<r i Mlln-

sinn in the rei-ovi'iy. is nut iilkmnhle : .S»n7/( v. MvUeirnott. •"» O, I..

U. .ilo.

This liulv has reiereme only tt> trausfers o£ land. The conveyances

within it» purview ure sueli as are " void as l>einK ui!\de. to delay,

hinder or defraud creditors, or a creditor "
; in other words, smh as

come within the Statute Vi Eliz. c. o {li. S>. O. c. Ij2-i. rs. l-oi

(which was directed aprainst conveyances "to the end, purpose and
intent to delay, hinder and defraud creditors and others, ere." and
which declare*! .snch conveyances to be, as against -such creditors,

•clearly and utterly frustrate, void, and of none effect"'); and
in-ttbahly also such as are void under U. S. O. c. 14T. s. 'J (li. as to

wiiiili see nfuiiru, \t. I:i4r».

Tne statute from which this Rule is taken enacted that, iu the cases

ref'^rreil to. " the Court ot a Judge in Clianibers may upon the appli-

cation nf the judgment creditor call upon, etc." Under this language
it was held that the proper practice was to obtain an order niti

(ailing ujion the judgment debtor, etc.. to shew cause: ^V I-' v.

MoultOH, 7 P. K. 14. The present Hiilr would seem to hn l)een

differently expressed in order to shew that a motion is to be n. , as
iu other cafes, on notice, and not by way of an order iw- : si-e

Riihf .'2ti and Hi2U.

Originally the motion was in Chancery reijuired to Iw made to ii

.Tudge in Chambers: see Qiifii v. ^iiiUli. 7 V. K. 420: Work v. Moiil-

ii,ii. Muiira: but in the Cnnniion Law Courts the Clerk of the Crown
and Pleas had exercised jurisdiction: .nee 'Wnttn v. Hobson. 7 P. K.
u34. Now it would seem that the Master in Chambers, and other
olRcers having like powers, mav entertain such applications: see note
to Rule 42 p. 217.

The inchoate right of dower at law obtained hy a wife in land con-
veyed to her husband formerly made her a proper i)arty defendant
to a suit to set the conveyance aside: McFnrland v. }!cFarlaiii}. P.
fc 73: and therefore she would seem to be a proper ()arfy to be served
V. ijh notice under this Rule.

Qu<Err. whether an onler will he made for a sale at an earlier
period than the plaintiiT could liav*> a sale if the Sheriff 1i;h1 Iven able
to sell under a fi. fa. lands : see Parte v. Inviii. S P. It. 4". The prac-
tice in Clumeery. in setting aside a fraudulent conveyance by an
eypcution debtor, was never to accelerate the sale.

The onus ••{ proof is fin the applicant not on the grantee, and if

tio evidence i^ otTered impeaching the validity of t!ie conveyance an
i-nler for sole cannot be made: Wcminrrr v. Xichotnun. ,1 6. W R
t.45.

lOlO. '^'!u'iT ii juil^iK'ttt creditor nWerto- that tiu' jiid.ir- xh,. ' ..uii

mrnt rloMnr i- r-ntitlcd to or ha^ an interc-t in i;'n.1 which mar'.''."iiMi,

rnn nut ]h- >nlil mn1er leual prncc->. hut can ho ivnncrcrl avail- iSA'S'rtr.,

atiic only iiv pn-iT-rdiii;:- lor cquitalile excnitiitn hv -jih" I'-n- ,',!;„''";;,
,^



f .'4

1252

hmciiuitati

ihonlil lull

COSBOLlilAXEU KULES.

satisfattiou of the debt, the Court or a Judge may, upon th.j

application of the creditor, call upon the judgiuent ilelitMi

and the trustee or other person having the legal estate in tii-.>

land in question, to shew cause why the said land, the interest

therein of the judgment debtor, or a competent part, should

rot be 5uld to realize tlie amount to be levied under the execu-

tion. Con. Rule 1008.

Taken from U. .•<. <). 1877. c. 411. s. 11.

In 11 ood V. Hurl. '28 Gr. 14U, in coinequemo frf iho sivtiou fioiu

which this Rule k Iten having liepn. with nthert. grouped uuiler tli.

heading in the s .te " Summiiry Iniiuirics into Fraudulent Con-

veyances," it was bfld that an equitable inteieat was not within tb.

section unless it was in some way covered up liy a fraudulent cnu

veyance. The above headinji has now been altered, but e\en uii.l.i

the Con. Kules of 1888, in whiih the above luading was carrii-l

into the Rules without alteration, it was held that by reason >ji

Rule 7 the heading was to lie regarded us for convenience only, nii-l

did not affect tile construction of this ItiiU: fLturv v. Hiomts, V', W
R 2'SS,.

Any interest in land, therefore, which cannot be sold by the Sberill

may be oriiered to be sold under tliis «iile: III. The interest which

the debtor lias under an agreement to purchase land is one which ni;i\

be sold by the Sheriff, and lo which, iberefore. this Hulc is not appli

cable: llarii v. Archer, 24 Ont. li-Vl. not following Rr Prittk ,t Crair

turd. » C. L. T. 4.I.

For what is saleable by the Sheriff, sec R. S. O. c. 77. s«. Ill to 2".

tilld note HUl'rti, p. notl.

The language of this Rule biui, proliably by an ov.r«ipl«. not l»" n

altered as was done in Rule 101.%, »,. as to make it rlear that ili.

motion is (o be made upon notice: see note to Rule 101.".: it wo'll.l

ii.iu. licviTthelcss, that an order nr«i would not now be the prop-i

i,i.,,ie "f i.rcK.'iliire in view of Rule .>.'>tl : see also Rule Hi20.

Proceedings under Uules lolc,-l(il-< should, where apiiliiab!.-. •

taken instend of a new nilion: ''"u. /funt o; Coinmtrv v. Ilel.-1'i:'. I

(I. L. U. lIKi.

»l

iii_-^ .itor

cation.

1017. rii"ii iinv appliiiiliuii under t-ither of the Rule-

101."; or lOlC, such "proceed ins- shall he had, either in a sum-

uKirv w:iy, or by tlip tri:il of an i^sue, or by imiuiry before mi

ffiid-r of tlie Coiirl. or by an artion, or otherwise, as the Couv

,.r .Tiidgc may deem necessary or convenient for the p«i|'"-

of a-< frtaining the truth "f ilic matter- in question, .ri'

whether the land or the judfrmcut debtor's interest therein i-

li.iblo for the sati-faction of tbo execution ;
Init if. in a cii-e m

a Coiintv Court, tbcre is a disinitc as to matcri.il facts, and ib'

value of the land, or the debtors interest therein, appear-

.-
j,| -n-i.p SiftO. the C.-.-i-t .-'r .Tndsc -ha'l dirr<'t the trial "i

;-n isiue in the Hiih Court, and may name the county in
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vhic'li the trial is to take place, subject to any order that t^^fjJg"^o„
High Court or a Judge rhereot may ^ee tii to make in that

behalf. Con. Rule lUUli.

Taken t'rum . , S. O. 1877. c. 4U. <- l:;.

ihe ujode of iuiiuiiMug iiniier eitliei"TbiJ^ liiitv n'jiuliite:

Hid,: lulu ur lUlO.

'i'litj iiinde ill whic'L iiny iiuestioii tirisiuB will he diii'tri'ii ;o li.-

irletl will he regulated by coiiveuieiR-e in tlie particular caj.c. -^ i.

i>sue was directed to l)e tricil in Aliich ants' Hunk v. Brookcr. S» I'. K.

K;3; Hay V. Brifiijt. 1^ C. L. J. 40: r.n innuiry hy a Mn«tpr in I'cftvH

V. stonesH. 13 I*. U. -3'>. An ordor w,i,s miule forthwith in W iiil\ v.

IJhbiion, T r. H. y:i4. no cause i>eing «bewn.

The order if nunK' suniiiiarily. or the jiidifiueut on the trial of au

issue, sLonld I'f'^tiahly U' in the siinio fomi as a decree in the like

rtise would foruierly have been in Chancery: see note to Rule lOlD.

MTiere an Issue has been directed in u County Court caw to h^

tried in the High Court under the lost clause of the Jtulv, the High

Court ruerely tries the iss^ue and has no further jurisdiction in the

uiiitter; the final disposition of the matter, consequent upon the

dicision on the issue, takes place in the County Court iu which the

i-sue was directed; Mirrl,iii,ts' liank v. Broukn; ,s P. U. 133.

lOIM. In County Court [and Divi-iion Court] cases the

application under Rules 1015 and lOlG shall Ije made to the

Counly Court, or to a Judge of a County Court, of the county

or union of counties in which the laud is situate, unless the

Court or Judge upon the hearing of the application deems it

more convenient and more conducive to the ends of justice to

order that the proceedings be had and taken in the Court or

tefore a Judge of the County Court of the county or union

of coimtics Tvithin the liinir> of which the execution was

i->ued; in which 03:^6 ihe Clerk of the County Court ol" the

county in whicli the land lies shall transmit the papers fded

with liini, together with tlie order of transference, to the

Clerk of such other County Court. Con. Rule 1010.

13.

Ap|>lk'aUoii
III III' niiul''

tiitlx* .ItKttfl'

Taken from R. S. O. 1S77 49.

The words in hrackets are new, and were inserted to make the pro-

it-ediugs under thefie Rules conform to the altered procedure in Divi-

sion Courts, hy which execution aeainst lauds may issue (in cases

where the sum remninint,' unsatisfied on a judgment aninunt.s to $4ili.

out of the Division Court, instead of as formerly out of the County

Court, upon .1 transcript from the Division Omrt : see R. S. O.

c. 1.0. >. L';;(i, See also ZiUiax v. Dean". K»i>ra. p. 124:?.

lOlll. Where in a summary way, or. upon the trial of anifiai.<i-i

issue, or a= the result of an inquiry under Rules l'U5 to 1018, ;;|','iriimi

anv land, or the interest of a debtor therein, i^ found liable
J;'";;;}^'^
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order to )•>

nuule

f wine.
wpefi(;

ihf w

Z.<< ptitdtnt

rtk'i'itere*!.

CONBOLIDATEU KIXE8.

• to be soUl, an order shall be made by the Court or Judge,

declaring what land or what interest therein is liable to lie

sold, and dirt'cting sale thereof by the Master ac-cordiug to

the usual practice. Con. Rule 1011.

Taken from K. S. O. 1»77, c. 49, s. 14.

The order pronoumed shniild be ia form similar to a judgment in

an action brouRht for the like purpose. It is po;«lbIf, however, that

the Rulea KH.VIOIS are only intended to apply to siiuple cnaes whcri'

it i*t not ueceMiiary to brinj; in other persona as parties and where «

fiimple order for snip and application of the proceeda will be suffi-

citnt; and that wIhtp an inquiry a» to other cre<litors and incuiii-

brancPFs is ntreKsaiy. an action muut be brought.

Where the action itt in a Couuty Court, the reference may be

directed to the .Master of the High Court at the place where the

proceedings are being carried on, ur to the Clerk of the Couuty

Court: R. S. O. o. S6. ». 4(t, et ncg.

lOSkO. A notice of motion for an order under Rules 1013,

lOUi or ItllS, iniiy cdutiiin a description of the land in ijues-

tion. and upon filing tlu ^inine with thd proper officer, signed

by the solicitor of the applicant, a certificate of Us pemkns

may be issued for rci'"-tratinn, and in case the said motion is

refiised in wholo or in part, a certificate of the order, for

legistration. may be is>ued. I'nn. Rule 1012,

Tak.'n from R. S. O. l.»^77. c. V,), s. Ifi.

Aa to the effert of registeriiitl a tertiticate of lijt iti'inliiM, and as i.>

ilisclinrgiiitf. Hnd vatatin;: i-oitifknt^v ,.f Jii piiuhni; ^c.- nui)rii. \>.

147.
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1. HAILAIILE I'TtiK EKI)I,N<i», lO'Jl-
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(il OriUr for .lrrc««. 11121-
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(ill Arretl. WJ.'-VrJ».

(liil Ban to thf ><l:<-ritl. 10;lcl-

103.1.
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(Iv) Srcill'ity in thr uitiitit, ,
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1040. 1050.

(ix) Cait'tii* ail satlxfacicn-

dum. 10.".1-1035.
I

(i) Othtr irri(» of (jit-u- I

(ion, 1050. ]0.")7.

'2. .\n..*( nNnI.\il pKHTnlt..*. tH.IS-

10.ai,

:!. Kn'i.F.vlx. II II J. 1 1 171 1,

4 M.\.\DA.\H-». lll.<il.li)!i:i,

(il In actions, InSl-lils:!.

(ill 11,1 Miilmi. liiM-H'."!.

liiii I'ritridiire in ihamhrra,

i(iiPi-ion:i.

r». I.N.)l'-NfTIOSS, 11104.

li. iNTEBIU I'REsKltVATIilN OF

PRoPEmv. Iiili.-i-loii0.

7. I'KOHIllTTIIl.X. IIIIO.

S. CKUTIIiltAIJ. 1101.

0. INTEIIPI-EAIIEII. 1102-11-S.

(il (lufraHii. 1102-11-J-.'.

(ill In foiiiiti/ Coart^, 1112."J.

1124.
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111. CllAltl.I.Mi (H;iiEii>*. 11211.

1. B.\IT..\I1LE l'ROCEi:nINIiS.

(i) Oriler for Arrest.

!ui,k' iit ,my

lOai (1) Tlie iir.xudurf for the aiTf.^t of a iiersniin,,i,;ri.,.

under TJii' Act Respecting Arrest 'ind Imprismmeiit for Debt'""'

shall he by order of the Court ur ii .Tudje. inado in an artion

.onimenced by a writ of summon;'. See C'nn. "Rule Ui^i.

(2) The .ippliiation for Mii-h order may

time ti.'fore final jud^/ment. Xrtr.

(:)) Tlie order >hall lie .aeeordiu^' to Form Xo. 1"'< -md may

he delivered lo l!ie Sheriff of any I'minty in Ontario ior exe-

cution. .--'<' (on. Ride 1041).

for Knn.] X-. l.ir,. .-»e H. & I.. Fm-iiis N... IIS!.

All orilfr for .irri'>t will only h.> unmrp't in tliosp vn^fv, in w lii- li ;i

writ f.f '". le. or n writ of iii' 'J-'-'K niiglit li.ivi. forinprly i^^nfil.
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niftt III'

hM lo lull

un ittthluvii

of riTtniii

otilcr I'f ,1

S I

A writ of iir rjtat nu a writ (ormul7 luuilila lu Cluucory to
rt»traln a defendant from Itavlug the I'rovioiv in caMa when' th.'
|ilalntl:r hail au >'<|tiliable moMr demand aiainut the defendant, iind
there wa» reaaon to npprehend that the defendant Intended to 'lull
th^ junadlctlon. A party who. according to the frjrmer practice, was
entitled to a tie ej-t-ot i« now to proceed under I!. S. (> e. SO a 1 i.
niodilied liy llieKe Itutet; lb., n. l',

.

H. S. IJ. c. >*0, ». J, la aa followa:—

1. In i-n«e a party or plaintiff being a rreditor of, or having
a ^.iiise (if action against a periton liable to arrest, by affidavit
ot iiimieif or «ome other person abewi to Ih.- *iti»factloii
'It a Judge of the High Court, or to the ,Iudge of n l.'ounl.v
t'ourt. tliiil ^Mch pitrty or plaintiff hax rmtni^ of action ngainn't
muh person to the amount of »100 or upward., or tliat he
has suatained iliiuiagi> to that amount, and al»o by alBdavii
'lli-ns such fuel.- ati'i .ircuuistan'/ew a> satisfy the .lodge
that there is gooil and i.robable cause for believing that su.-li
person, unless he be f.irthwith apprehended. Is about to
i|Uil ()m,irio with i lit to ilefraud his cnsl.tors generallv
or the siiiil party or jiluintiff In parri.iilar. tlie Judge may
order that ibe iwrson against whom the application is mad.'-
shall be arrexted and held to bail for such sum as the Judge
Ullliks III. and tiie Judl.-.'. ..i' tlie a.tlug Judge ni the Couotv
Coiirt. may grant an order for arrest where process is in-
tended to be sued out of. or an action has been commen....,l
"1. Ilie High Court, aa well as in liis own Court. H S ii
Iw.. c. 117. s. 1. Hules l.HS,s. Xo. im,-,.

R. S. n. c^ Sn. «. 1. npplips only lo actions ariiilst persons liable to
arrest

:
see It, S. O. c. SO. s. 4. .Some persons are privileged fi

arrest in eml i.rcK-isKlinas. The privilege from arrest is eitli
porary or j.ermanenf. ,\mone those permanentiv privilege!
members ot the Koynl Family, and the serv.nts of the Roval lions.-
hold

:
iieers and rieeresses ot the realm rrf Kngland in certain cases •

tcreign ambassadors anil ihoir s<>r\ants : Judges: see Anh P Uth
ed.. p. l«,-i. and married women: R. S. o. c. So. s II. \niong thosewho have a temporary privilege from arrest are memliec, of tli,.
l.etislative Assembly during the Session of the IIous... ,ii„l f,,,-
iweiity da.vs before, and twenty days after: R S. O c 12 s "7 (11 1 •

prohabl.v also members of the Senate, and House of' Commons'
Canada tea- forty days before, and forty days after, the sittings of

•. , . ,11
'

-t' 4"'''- "^^ '^"' "''• "• ^^'"'- "'"h<nrlh v, f)„„/(oa.
-' < . I,. I h. Ih: Peo. V. rinmhle, !> f. C. R. o-in- 1 P n ooo.

,|,p
yrivilese doe, not extend so a» to protect a member of P,i rurmentf/c„rfc,™„ V. 0,V(-. 1!, r. C. R. .-,02: and see .Vcicr., v. Hrnder^on.
I I.1-. US; llr l:„rn,. 4 V. C. I,. J. 0,0. „, ,„,,rri„l woman-
h,.tlrr V. rc„„,„r. lOOT,. 1 K. II. X>: 02 f,. T. Sli. frnm arrest forcontempt of Court. Barristers while attending the Superior

I ourts for the purpose of being engaged in the bnaines.s ot the same
or while attending circuit, are privileged from arrest, and for this
purpose a circuit is continuous from it« commencement to its
tiTruinntioii: see Arcb. Pr.. Ulb e.l.. pp, us4-ri. A solicitor is
a -o privileged while attending Court, or any of the olBcers of the
Court, and in going to, and returning therefrom: also Coroners
going to. attending at. and retiiruini; from Court. Kail were also
at Common Law privileged from arrest in actions on K^i! h-Tids
replevin bonds, and recognizances of bail : Uraniton v. ffobsoii T R
33(1: Ormoii.) V. niiirlii. 1 Salb. 0: .1/cHi.,* v. Pithirirl: 8 T R 4-0'

rom
ti'in-

Parli
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r.ii' If the plaintiff ut>tniiu'<t JinlKiuvDt ou vurU l»>iiil

he 'iiflit furmerlj bold tin- defemtaata to ball in uu action

n-coKiilxuuci' KbI* lOSl

th.'

juutfoifut ;
I'rvHiierganl v. Ihtru, S T, U. ».'

: uiid i! i> po-silttf ihi»y

liijht -Jow l«' liable tit nriwit if alxjui to li-uvc tlio jn li<-ti.

Lxlll

mil ed., pp.

uton
I4l'><t1.

1(1 tidniiii;»Tiat»i«

-.th

iil-ointent to di'fruii'l

lirniifiit'U

:

A» a Ketieral rule nln'ie a dekuiilaut ban a foreign <U>tui<'il and

ccDK'^ tfmpurarily within ttii> JurlMlictiou, b<> it uut liubii' to arr»^i.

In it-)<i»ect of a ti)rt tinnmitted nltbiu tlii> Juriwlli tioii :
Hivi v.

Flrtchtr, 13 I'. K. 4<i ; in'i- in rwtpe<l of a delit contructiHl in tli>'

countrj- of his dooiit,il ; Sunlh v. Smith. U I'. U, Bll; .l/i-j»tr v. H*ch.

14 r. U. :i4;i; i7(»ie V. /f«//, liO Ont. App. 13; provldwl In- is about

1,, . Mini l'» tlif i'(iunir.\ wtifiv h" if* lininicilnl : liulitr \. Itoy n

jit-il. s p. U. 175; Elgie v. Hutt. Jtl Out. App. 13; but t-veo in sii. li

a ca-ip ii may pfrbapa be clifwn tbiit the itit<>ndpd dopartnn- i- with

it't'ir til dcfriiud. iind «o nn ari-fst niuy Im' ju-iiiti-'d : (..'i. //,.. ji.r

Osier. .I.A.. at p. l.'^. If ln' I-* puii . i.» miother luuntrv Iti' n.iy I;,.

liable to arremt : Bullcr \. HonciifrUlt. auitra. But wIlt.- .i il. r.-n.lant

coDtractH u debt in Canada and then abxt'uniU to. and a<''i"i>''''^ a

M"Uii('il in, u fui't'ign .-niintr.v. Uv v.iwy on In* -nli^i-MUiiilly I'oniiui:

ivithin the jurisdictifm bf held to bail in respect of a delx so eon-

tijctP'l : Kerateman v. i/iM-/.(//'/ii. In V. R. 122: Svaitv v. ''<'ff'ii. 1,'

I'. It. 112: *"/ ri'iV. t'lfvinitM V. Kirbtt. 7 P. It. I'l:} : Staiiffn- v.

Stfiuffrt: Xwtorc I'r-iiidfimt. .1.. May I'ttli, I'lth. is^I; nnd jwn itram

V. Beatty. lit I». U. 2o7 : reverwd J (>. L. It. \\\\2. I'tiuniary liabi-

-'y nriKln, from a fraud committed by the defendant, is a claim for

liicll lif may \» nrresti'd : Hunter v. Mount jo;;, i', (Jr. VX',. A tnisl«'

nor in default, is not liabli* to arrett : Colveinon v. IVoumfirhl. 2it

Cti. It. 341; and wher'- a trustee in ordered to pay inoni-y after Ki'r-

I'lc of (he order, he is imt in ilffauK unril the nriltr lin^ bi-iMi servrtl.

and he has failed to comply with its terms : lb.

A defetidant in nn action fw alimony U linhl. to Iw held tD bail,

if he is about to quit Ontario witli intent to defraud \\\» rreditors in

eeneral, or the plaintiff in particular. Tli*- amount f^r which he may
lin held to bail is a sum sutficienr to cover future alimony for two
>.';iri besides arrears and coata. but may be le«s. in the discretion

of the Court or Judpe : liulr 1022. The ord^r for !i. n-st may Iw

olit.Tined in a proper case before, or after, jn<i(rnient. ^\^lere a writ

pf tie exeat had be<n granted before itecree. it was held to continu.'

:;, force after <lecree : Macdonahl v. Mnrdnmtlil. ," U. C. I.. .T. tin,

^Vhere. in an alimony action, the defendant had been nrrestefl jin«l

li-ld to bail, on an application for hi.- di.«<-liarRe. the Jiidjr'^ looked into

lhf» merits so far ns to se« if the plaintiff <<>tild ri'iisonnbly expect r^

^iKveed in her case; nnd the defendant having displaced the printA

tnrh case made by the plaintiff, he was ordered to be dischareeil

:

Marphersov V. Mncphernon. 2 Chy. C\\. 222. Such a practice is. how-
^^er. open to olijertion. n.'( to some extent inrolrinc the trial of th->

jurion on the merits on an interlocutory application.

Where the order for arrest wne made in n County Court action to
recover the pric' '.f cod-:, and judiniont f^'T the jn-ice of some of
x]xc v''""id» had been recovered in n Division Tourr. so as to reduce the

rnusp of action to .i sum less than $T'>0, the defendant was on appli-

cation under liulc lit-17 discharced from custodv : Wnni v. Brown.
19 r. L. T. 13.\

See further as to the cronnd-; for jirre«riiiE a def''!

A'.//c 1047.
ii!'.r. notes r.i
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if

)
i i!

ftiilM The Mantrr in t'bambfrt, iitul Lot-al Matteni (not belog County
lOU, lOU. Court Juilfp«). bave no Jurlmliciloii to srant the <>rdrr (or arrt^t

:

Itulra 4'2 (4». W. But County Conn .IuiIkm luuy grant «uch uriUr-

In Nctlona pending in lb* High CoiirtH : H. H. O. v. SO. «. 1.

Tbe form uf order No. l.tS. given In the Apiwndlx appears to con
(etnxilaie that the order nhall be direrti'd to no particular Kh*>iiiV,

I'Ut genernlly t" the Sheriff of any County where the defendant ulu
k* fouiifl. Where if in doubtful in wbicb county the defendant nin.v

hi) fmind, provivion i» nuide by Rulr 10U4 for the JHitue of cnncurrt'nr
or ilnptirai»* ordem. Fortnerly when a writ of caitian ad rpspondftniaiii

Utue^l. it waM not neonxary to iMiie iiu onliintry nrit of Humaions
<i(> fur iin the defendont arroHtnl vshm roncei'iied, Imu the Iwue of iiu

<,r«bT titr iirrewt in not now intended tu dinpenxe witli iht* Umic "f .1

writ of "uinmon*. The writ of lummonn Hhould be Icttned and duly
indor^ed. and aened on the defendant before, or alnnx with, tlu'

order for bin nrrett.

An ntfidnvit for an order for arrci

pIwintitTt" »toIirit..r: *ee /fulr H'SJ.

I uniy be swum before tli<'

Limit III

N'MlHlV III

nliiii(in\

1099. WlitTP an onior i-; iiimlo for arrest in an action for

nliniony. the amount for which jit'ciirity i;* to ho jriven ^hnll

not exceed what may lie i-on.-iileruil sullicient to cover th'-

amount of future alimony for two year-', besides arrears an-l

oost^. hut may he for ]es< nl tin- 'lisorotion of the Court 'JI-

Jutlpe. Con. Rule 1U8H.

Tnkt'n from It. S. O. 1S77, . 40. 4tl.

On a iiioilnu 10 <Ii-H:barge a defendant from arrext in nn Rtinmiiy
action, the inorits of the ca^e wer>> iu<iulred into. I'o far an i<~»

enable th<' .Iiuijrn to di'termine ivhi'thi-r there wu** any rensonaM'-
I'roHpt'ct of thi- plaintiff rwovfritiit jtiil;.'mfnt : and where the prini'i

fff^ir rase made by the plaintiff on obtaining the order for arrewt \vii>

clearly rebntted, tlie defendant wan dicchargetl : Macpheraon v. Mur-
pfiitMi.,,. -2 Chy. Ch. 222: »ed quare how fnr thin practice can imw
be followefl.

Althonirh the r.rd'T to hoM to bail in iin iilinmny action w not to

excefHl a •^um wuttirient to cover future nlinmny for two years. >•'

when fhf Conrt \m-< acquired control over thi' funils of the dcfftnbii;!

tbronpli any ilcfiiiill of hiM. payment of them r« him nnty be refn-^-''!

except oi) rhe terms of his se^-tiring the future payment of alimonv

:

Ouit V. *;o/^ 10 i\T. 543.

Kormetly it was held that where Itail was given in nn alimony Buit,

the Ii:iil .oiiM nor render their jirincipal. und if rhe principal did iioi

satisfy ibe plaintiff's demand, the siiiiriiv given by ihi- t«iil wa-
fcrfeitei: so Mrfhnmhl v. MrDuioiid. 1 Chv. Ch. 22: ffichardmn V.

Ri'hanhon, S r. It. 274: yeedhaui v. Atc/Anni. 2I» Gr. 117. But th.'-'

RulcH appear to jiliice arrests in n'tions for alimony on the «;ii;i-

fcotinjr as arrears for tmrely Icgul rlemando.

irlnTon-c
102s. Tlif iif'lci- sh;ill he iu force for two months from

two months |}^p ,].,y ,,[' |]^p ,jj,jp thereof inclu-iivc, iind nn Inuser; htu on
ami not

t
'

i »
rei.t*ai.if. the I'xpirntion rhpicof n new order inay he nlitnined in the
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ilttrtll: I ,h priiur lit 111.' lili-- lii'l" '""I

iril.r I.) <'liliihi till' formiT nrdt'f

;

» .nil' -.*-iii i.int llip iuH.IivUm ii>...| ...i tli."

.1 III I.
-' ..n n Htfi'ond nppUcntioii -. m all

,1 .! M. fii. . whicli w.-r*. NU-c-i.titil.. <i(

ili(. flnh' .f til" ntfiilAvlrH tn-irij Mwurn.

uhi.h iin nrdiT for iirresl in hi fori«j ar..

.-. 1, «. S M.".'. All onler mnil*. nil thf

t'xpirp (.u til*. I'th .lay of th*. Hfi.nid

tilt. (lal.. iif til.' or-l.T hfina in. lu.l.'.l

iiiiHiniT ilii '',,!" [ I

onliinil fin ! • I'.iil 1'"''

Kroiu H. ;. 11. IN.T. .. '.".
• :

A n«w ct'l. ! 'in 'it.'> *

ciivtinititBnt't* ii» 'ver> m-ie

.11 II, S '>. 1'. ".I" " '.

f'.mi.'r appHrntit'ii ''.ail.
I

i'

pvctit... »o (iir a" l".'v '

i'l.;Mi^'|. '.r nitHlltlratl")!. I

'

Tti.' two iiiontliM witliiii

.;il.mlar im.litlw : It. H. (t. .'.

llith liny o( tb*. month would

moiitli thiTfaftiT. Ill" <la.v 'if

1111. li'i' lliin Rule.

1094. Cnticiirrent nr .liiplir.ite oriloi'i niny he i<-ui.|l from
|

liiiii' to time in like innnniT iin.i form us the nripiiiii 'H'.ler, i.

uiiil -liall lie in force for the miiih' {.erioil n» Mich 'ii'i).'in«l

order and no longer. Con. Rule 1048.

Tak.'ii from II. S. O. lsT7. i: .10. -. :1L'.

103S. The order, iiiul ns many copies thereof as there are

.

persons intended to he urrested thereon shall he delivereil to

the Sheriff or other ollicer to whom the onler is delivereil for

e.\eciition, nnd the pl.iiniiff or hi* solicitor may direct the

Sheriff or ollicer to arre-t one or more rtl the defendants

therein named, which direelion -hull he oheyed l.y the Sheriit

i.r Ollicer. Con. Rule 1040.

Taki'il I'l'om U. S. O. 1S77. c. JO. s. XI.

The dirit'tton to the Sli.'fifF -lioiil.l be lund.' Iiy iiirl.irs|.iiifiit on tlii"

.n'!er. and slEniil hy the sidicitor.

103tt. T'nless ntliirwi nlered the costs of and inci- '

reiitid to an order for arrest shall he costs in the cause. -Vew.

Ser Kn^'. R. 1 >'*.!, o. i». r. ."i.

1250

ItniM
lOM-lMt.

;ir:;,:;;i:

(ill AnisI ,,f Dffniilaiil.

1037. The Slierilt or otiiier -liall, within Iw,. iiiinuhs -i"riii

-

from the day of the date of the order for arrest, hut u.it after-
"'J'''"

'"

wards, execute the same neoordin? to the exigency thereof, rr'.ni kiu

nnd shall upon or immediately after the executi.in of such

order enuse one copy thereof to lie delivered to the person

whom he is ilireeted to arrest, and shall exhihir the original

order t.i liiiii. Con. Rule in.iO.

Tiikcn frniii II. S. II. JSTT. .. .Vl. .. rll.
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It

Rule. After the lapse of t«o calendar mouiks from its dale, luclua.ug ili;

10a»l030. j„ it lean date, the order ceases to be m force; see Kulc 1"-.

.Mtliough the order is Id force for two months, jot it tlie Sherm

executes it before the expiration of the two months the plaintitt may.

immediiUeir utter its execution, obtain an order on the Sheriff to

return the order for arrest : Aich. I'r., 11th ed.. SUU. lie cnimot I-

s,. ordered after die plaintlil has toien an assignment of the linil

bund Lro%ided it be a valid one. cir where he accepts a coswnil o

utlier securil.v from the defendant without the pru ty •>' tlie ^h^rill;

H.

11,1,,™ 102M. The Sheriff or other officer named iu the order for

.'li;,';'.:;' arrest .-hull, within two days after the arrest, indorse on thv

;X'."" order the true date of '^" arrest. Sew.

twvnl.v.loiii

loan. The Sheriff, at the ro|uest of the person arresteh

and upon heinu' piepaid a sum of money sufficient to eovei-

the Sheriff's reasonable fees and c!xpense^ incident to tli.-

delay, shall grant to such person a delay of twenty-fou.'

hours after the arrest before committing him to gaol, and

sliall take him for the said twenty-four hours to some sale

and convenient house in his bailiwick, m A . c. l.i. 5. 3.

The Arrest.— I'oriueriv on tiie iir:''--r uf ;i def.'iidant *-•. '''^''-

pioce>s. the Sh.TinV olliier iiiiKht n.ii iiirry him to ixaol withiu

twenfv-toi.r hours from the time of su. h i.rrest. under a i«-iinlt!- cl

£51) unless the de»nclam refuted to be carried in ilie meantime, t.i

some safe and convenient dwelling hous.' in the coumv. to be uame.l

hv h'-n. not lieins his own house! IB (Ico, 2. .-. 2S. ss. - and 1-:

\n li I'r i;ith ed.. 707; this statute was. however, repealed as t"

this Province by ". Vict. <: ir.. ». 1. froii, which B«I'- lOL'M i- derived.

See the somewliat .similar Imp. .Set. 'M & ."1 Vl.t. c. "'. s 14 ll '.

;>nd MilcMI V. Mmvnn. 2:t Q. B. I). :i7:i ;
i". Q. B. I). IW.

Formerly it was the duty of the oflicnr to reuuest the d.'fondant to

n;.=.e -uch house, before lie could take him to gaol within the twenty-

four hours; Deichirtt V. JVor»oii. 1 Dowl. P. C. IK4
; 1 C. ic ^l' '"'''

,s-im;i»on v. Itr„lo„. T. P. & Ad. HH. mid see t,v,ido» V. tiiiinc. (I (j. B.

Cid- I's I. .T Q. B OS. but it would si"em that the selection a! Me

"convenient house" is now to be made by the Sheriff or lii-^ officer.

See also Sewell on She iffs, 437.

(iii) Bail to the Sheriff.

lOSO (1) .\i anv time before the expiration of If) day-

from the date of arrest the defmdant shall be entitlerl to be

released from eustodv upon paying into Court umler thi-

Eiile, without special order, the amount named in the order

for arrest, tosrether with S40. to answer the costs which may

have accrued' iij. to the time limited £or giving security m
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the action pursuant to tlie order for arrest, or upon giving •

to the SUcritt a bail bond, according to Form V.)\), with two

sullicient sureties in a penal sum of double the uiuoiint miiued

ill ilie order for arrest, and upon payment of the Sherilf'j

tees, including the cost of the l)onil. .Vive.

See 02 V. (2) c. 7, s. 7.

(5) .Money so paid inin Court shall remain in Court, sub-

ject to order of the Court or ,ludge, as security to tlie plain-

tiff that tlio d(!fendant will cause security in the action to h.;

put in pursuant to the order for arrest. Xew,

r.a-ieU un Imp. Act, J3 IIpii. ti. ,-. U. r'-
'•

. V> li''*). a, c. 4i',. :uul 7 »S:

ii *ieo. 4. e. 71.

Vor Ki.rin UK), ..ie.> II 4i I.. I'unus. No. IIM.

Bail to the Sheriff.—The Sheriff shuuld uot take a huiid w.ih n

less than two sureties. 'I'ho SheriiT is n. take liail f<»r the sum in-

UiTM'd on thp order, and im nuti-i> ; in iiriK-tii« tli>' p«'natty is usually'''

double tlio suni for which tin- d-'fendant is ordered to lu' held to bail: '.

sec linker v. Jitcknun. H Ont. Hill. The bond must he to the SherilT

himself, by the name of his otlic.', and in the form No. 1!»0. otherwise
,.

a will he void. If the bond be fxenited before the condition i.s lilled i,

up it will b- vom]: I'ofrfll v. !>uif. 3 Camii. 181.

The b.md is forfeited if rh.- d.-lVndant 'dfjes not pnt in security in i

the action within ten day^ after hU aiT^-st : or if such stxiurity be put
^

in within thut time, then by his not olitaining the allowanci' thereof
,

under Halt; 1II4U. WHiere in ronsijuence of the forfeiture of the bail

bond to thi' Sliiniff. an action is brought thereon (upon an :issisu-

ment ibe/eof by the Sheriffl. or procoediDRH are tak^n against the

SherilV. upon an arplieation to stay such action or proreedinjis. in

order that the ca^ns may hi> tried on the merits ncainsi the oriniiiiil

defeniiant, it is in the power of the Court, or Judt'c. to dinv-t ilu-

bail bond to the Sheriff to stand as seiurity to the plaintilT. ^'louM

he snci-ecd in efHablishioK his claim agninst the dpfoiidatu on ;iif

merit.':.

\\''hcn'. in lieu of [giving nail, a person arrested p.iys a sinn >i('

money into Court us provided by this Ilulc, the proper priwf of its

paynieiit in. to entitle the jtrisi.ner to a dischnrt*' from arrest, is the

lertiliiate .if the Ai;conritaiil : ifuh- hH^l. And on a bond beins; >nli-

fetituted. money paid in us security i.iay h.' repaid out of ('-.nrt: s^e

ifuu mil c.'i.

1031. Whrrn -L-fault i> icntlo in mniplinnci' wiili rho)^;

rondition of tlif b;iil bond tl;,' Slieriff -hnll. npoti i^'" r''i|nr-t

iiinl ;it llic m-ir of !!n' p!.i itiritf. ;t<^iL':i '\h- '•^n<] m r'l" oliin-

t'tT. mill i!k' phiinlilf mnv l^riiii: ;)ti .i- 'ion llmrooTi, >Vr Ru!*'

111").". 4 Aimo c. U;. ^. ,'(».

The nrtii.n iiiny be brtiu::!:.

let. s. r.S )-|, Am ilrTi.,'1

rh,. p!-i

the bul!
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»m„ Ddidiue -.m order to liiiui m tlie My: ««(< loal: ivbi.U is a pro-

103J 1033. i.«JiuB to compel the Jeteudnut to i.ut iii .ecunty m tue aiticii. ii

lilt Sberilf rcfUK-s c nss.fii tlie Loud, an a.-tioii will lie against liiui :

.ce Xlam„a- v. MMounw. 7 T. U. 1^:;. TUe iilaiutifE sbouid iwt tajie

an aesignnient unless lie Is satisiied as m tlio sutlicieiicj .d ili- sur.-

t'eo as liv taking iiii assignment lie waives his ripht lo piu<.eeil usaiusl

the'sheriiV to eoiuiiel him make a i-etiiiii m the oiil.-r
:
see lln-'-k' \.

.sfuiie 1 Wil. -SSJ: LllurM v. ( .,,.-„.,. Salt. !"!!. The ,daintlff is

not bound to take the assiBumeiit tboiish tendered li..- tlie Slierill ;
A. J

V. Uuir. i Salk. IM^.

K.ir f' riu of assipliniint of '"lld. see II. 4; L. l-'uliu-. Nh. ILS".

Ri..a„,... tO»2. W'lifii' ihi: pliiintifl .;..(-- not taki^ .ni iissr^iiiiiciit o(

S"^''-' the lioml vilhin liv .lav- arier uefaull. Co SLerilV may iv-

H,';.''."'i:i'' ivivi^t the dufciiilaiit in any r..unty am' iTiii^- liiu; ml" hi-

o«n Ijailitvick ami r'ltain hiii. iii eustmly mit'l \v: luis -i"'"

uiu! olilaiii.'.! tlie- iilli.wimce..! -.Tiiriiy in fiK- artwii |.ur-uiun

I" Ihf order lei arrest. Stv.

Wliei-e .-ecuritv in tlie a.lioii li..- led lieeii imt in. I"it a bail l.""d

has been given to the Sheriff, the idaintilf luaj either Hike an assigl:-

iLent of the bail Imnd. or may lake steps to get a return lo llie order

for arrest. The Sheritf. if he has arresied llie del.-ndain. ii.ii-'

return <e,,i rar,,.i« .( ,,.i™(»i,i /..ilio; lUid it lie is in luliial ou«ti«iy.

I„. s|„„ild so state in his return : Sewell. 3ST. \M.ere the Sheri.i

rolurns eepi mri,,,,. aud the .lefen.laiil i- not in eetual eii»t.-l.v. in

i-ase security in the a.tion is not liiil in and allowed as ie,j.iir.-d ,i

/•»(<« 10;ilHn4;i. the iilaintltt may re.iuire the Sheriff to oring m the

lindy Iltilr ICU.". It the Sheriff on such ]iroeeedings lannot shew

that the defendant is in actual cust.sly. or cause ihe security to lie pel

ii liv defendant, he iiiav he nttn.h.'d for not ol«>yuig the order lo

Iriug in the bo.lv. The object of the present /fid. is to enable ih

Slurilf to put himself in a |i.»,iiion to bring in .leiemiant s luiily

unless be L-iv""- security in the a.'tion.

*;;"';,'.' lOSS. X..twitli,stiin.lin,i: -n.li .l.Tunli il,,' .l.-temlanr nin.v

'f/'V'''"' a- nnv time l..'f"Vo imlL'imMlt in an ii.ii.in lir.ui.L'hl n|i..ii ile-

1 nil l„,n,l t.. tlu' --li.Tiir. ..r la-f-ro th.- ,-M.i™ti..ii ..f any "nl.T

II, liiiii" in till' li.iilv. -iv.' -irnrilv in tlip .nii-'inal a. tn.n ii"r

-null! tn 111.' ..r.l.Tf..v iiriv-i, .-•- liiilo- Hi.n. imii.

s..e Unle T. T. l.'ioi;. ::;.

„l, „ Th.. Sli.Tiff may I .-.l.T..! n. l.riiiL- in lb. l.."ly at., r ,i... line-, for

.sle-r.it leiiting Hi -v.irity in lie- aetiou has es|,ir,vl ;
/'..«./.• ^/'""- ^

.„.,., I.
\i i, s. |oT; /;..(. /..«.. V. Iliri. .-. T. I!. 4T!i

;
/'oil.. V l/.o«./e». s

"''"•'"'
fj,« .-ori. Hut lb •l.T cannot is«ne af-r .iildfliiein l.a- l"~ 11

Th.-u.n r.cov.T.sl against tlie SlieriiV f..r an ..s.i.|ie. ... -..l.'-re the .lyleiiilaie

has I..S.11 reli-ase.! I.v ..riler of the pljinliffs; llnnrirl: \. '\ ill;!,- .

H Ai \1 i'.'^"' nor wh..re ill.- plaintiff has taken an nssignin.-m of ili.

I. .iii l».|i.l-"' Saal.l. i;.. 1... I'l'o, i.l.'.l il !" .. valiil .ale: li.a- wl|i.|'.. h-

ai..e.,ts a ....»....•/( ..r ..ther s.»..;rily fr..i,: >h.. .lefendam. >,illioiii <l.,-

oriviiv of th.- Sli..riir. /.'. .r v. .si.nff ..• ^-«ir,« in /l.c,,, , v. '7..,..

1 T-.ii'i.i I.''-'' Anil. I'r.. l-lh ."I
. r. ^1- 'I'l'" "'''"f *"'''l '"' '"""'
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..ml served rrom|ttl\ iitj- \. iShtriff u/ Mititii

iii'ior may isau»^ uii infrcif/r vviihoiir uiotiou : .

unlpis to briug iu Lue ImjiJj- ure feturiial)ie in ^is.

liMltT tliia Hide sHiiii-ir.v in tlif at-tiuii may lie [nii

in-fure the espiratii'ii ni tbf six duj-s.

. I Liowl. ,"53. ' Rules
1034-1037.

- : Rule 85>:..

at any tiuii'

A plaintitl: ::-haU not lie at liberty {*> [)rocC"'<J upon v.ii.j. i,..

tlie bail lioml to liie Slierill' peniling an order to lu-ing in the ;'';iii'u.*'.!!

i.{;dy of tiie dL-tendaut. Cou. Kiilo lUoU.

Tiikeii Eioiu Itules T. T. INM'.. 71.

IWU^. "ttTiere an action i- lirougin upiji) the Imi! 'iOiid to \.ti.,.iti>

ill*' Slirriff the Court or a -hiilgc iiuiy. ujiw;* itpidicatio!! )n !',',I'l'I'l',','.,

>in-h artioii. give such relief to the [ihimtitf and dt'l'endant m "'""'

tht- original action and lo the -uretie- in the hail hond a- may
1>.- jii>r and rea>onai)h'. and ih.' nnler uuide on any .-ueh a]'-

l^lieaiion shall h3\e thu eirei t ot a defea-ance to the Imii hond.

^M ! Anne e. 1(J. ?. -Hi.

Ill this /i'«/f iM'4* cniliodit'ij tli>' iirii\ i-i,iii- ..i' i ,[.> Art. 4 Aniir. . lil.

(iv ) Smirifii in tlic Actinn.

lOStf. The security in Ihe action to ho /iven \>\ the dc- ^

! iidant. pursuant In 'he order for arrest, uiay he '.>y payrnent i

into Court of the amount mentioned in the order, or hv a"

!
I !h1 to the plaintiff liy liie deleiidaiit and t\..i sutti'Ment -un-

r'"- (or with the leave of tiie .hidge or oti'cer who allow- !he

Inhd. eitlvT <»iu- >urcty or more thiiu two) or with the ]thiin-

tifl"- .niist'iu hy aiiv Mih.-r funii of .-euurity. X-ir. >'r-- Kn-.
Kidc ISS.". o. l.!9. r. .">.

i'iT fnnu of l,..li,L s.'.> H. \ I. ]; „.. Nn. HSU,

As to tile alliiwniir.- ..r' Uw l.ini.l. ->( h'i't' lit-ilt.

Whore the aNnnint i- lafgt- a .

lipcomo sureties in diilYTeiit anio
\ 'hvardy. ] 1 'owl. ;[!».

10S7.—(] 1 AViiere the s..curiiy i^ „:-i\.-ii hy l.i.od. llie con-'
('t'nii Hi'TOot' -I'.all he that the dofcndMUit ui!! |.av th*- ain'ounr

"

I'V jiny judgiiiciit in the ai'tion adjudgi-d in h. rr^r-ivered <"

''ireeiod to hf jjaid, cither a> a dcht or for damagf- or c.-i,-

nr will rend'-r himself n, tiic en-tody of ih.r S],vy\f[ of th*'

c-'imv ill wliich tiie acimn h[\- h.rn coiniiM ic <d. .-r- l!ia) »»!.

-ixi'tte- wii; ']• -.-I for him. \ni\ .•^.< Con. Rnh- lii(i-.\ iui.\

!"':::. Kidc l,>sr.. . . (59. r,
:"-;.

ina.v allow >.vci-;ii piTs.ias to >
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(?) The lioiiil and affidavits of execution and justification

sl-all be acer;i'diug to Forms 2UU, 201 and 903.

BbkmI on R. S. O. 1877, c. 50. s. 40.

Fnr the l"'irnis ipferrwl to, si'e II. & I., rnrms, Nos, llSti-llSS.

Formerly mnwithrftonding the cnTidition of th*? bond to satisfy rli.-

costs ' and the imouct by any juilgment, etc." the sureties weiv
not: Ilattl*- lor more than the amount for which security was dirtctfl

to be civ<>ii l>y the order for iirrcsr. nnd the costs. Thus. \vhtM'>

the plnintiff ^wo^e to :. cause of action in tort for $500. but Bpcurity

for mmt only was ordered, it was held. notwiihstaDdinc thiit ib--

plfiintiff subsefiiifniiy recovered judnraent for $400 dnmaces ojim

.Si;ir).27 costs in the iiction. thnt the sureties were only liable < •

the extent of $300 and the C'>sts: Raker v. ,!arkaon, ft Ont. G*>1 ; nn.l

.-ct' Litiiig V. Slingvrlaiid. 17 Ont. 302: but under the rhanRes effect-^ 1

b.v the prf^sent consolidation of the Iful^^ the siivoti.*? would Iv hot,

liiililp for the full Jimount reooverfd. bur not exreeiliriK the i)*^naltv

• f Thf'ir bond: h'lilv l'>04.

The londition of the band prescribpd by this Rult is only appio-

priatp win^rn 11 rlffcndnnt i* ;UMvst*d on w-w*' jifixi'ss . where !i>- i-

nrrested afrpr jiidtriiient the IioikI required is presfrilie<l hv Tl. S. O
r. SO. «. 15.

.Vs tn (h- Miimh.T -i ^u;vTl..s. .s.v h'ulr HKitl. Fnnii.Tly ulim> rl:

affidarit was insufficient the bail mi^ht justify in person: Sha'-' \.

S-/,'.,!,'. -2 M. & W. 42, bur the defendant wns riDt In that i-

pt'titl--d to the costs c>f justification; Strvi^/t V, MiJlrr. lb.. 3*1*. l^

"x'oiiM ^eeni proliable tliat under the present Rul^x if an ;iffidn\ir "i

in^tifieation is insiitficicnr the siirotio*; ciiimrir justify in person: -
Rnf^ 1040.

Tlie !itti'lnvi|- I f JH-ti:irn

iitr-. •solicitor or his <'Ierk.

•J. O. S. 113.

("ross-fx.iminntinn -'i tIic

''ow m.-iv f-> hnd a^ in i!u' r

, *>tes.

!>.' switrn tipfore the defci

/^l^' r>22: Koyle v, Wilr.

s upon their iiffidayits of justi'ica-

an appeal bond: s»^ RttJe S.*!'"! aii !

An H"
rhr I

/,'„/, Ui.-,.^.

broutrht by tlip phiintifT <<

III rent jy '" a writ of ciii>i

' bond until iif;'

'

A i""r';r'U wli'' ha= been inderniiifie^' for f?o doini:

b lb. .i.lu-i'or or >oliilror^ ooni'.'rnf'd for rbe viefendant, shai!

nf.t \>i- :i ^»rff. '<:- -wch bond. S'-v Con Rnbi 10T2.

T;ik.t) fr.-in Kulf T. T. l^."'!. TT

|«8» VVhfn- 'V fiaintiff'- ;Liini exceeds ?4,000. i^ shall

bp ^iifflfi.vnt for ('n<-h -^iirptv to .jnstifv in -S-l.OOO beyond *^'-

rnionni "f thf- ilaim ^*-p Ccm. Ride i007.

Tik^n l'r>.in fin
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1«40. The bond shall be tiled in the otlice in which tlie

sotiou was conmienci'd, and may be allowed hy the proper
officer in such offiee, or by ilie Local Judge or Muster upon
strvice, upon the plamiitr or his solicitor, of notice of the
filing of the bond and of the names and addressee of the
urelies thereto, and a copy of an appointment from such

eflieer. Local Judge or Master at least fortv-eight hours
(unless otlierwise directed by the olliter, Judge or ila,ter)
before the time named in the appointment. A'eic.

If tbi- security is cot allmvod lUp defendui.t must ti't iurtboi- liiiip

f"
>'","'^>:«-i^''J-. »t'"«»is<.' tte plaintiff may lalie an u».ignn...nt

ro,., the Sheni. of the bail bond, if any. and ecamenoeTnT „'

;!'7"°',,?,'' ""«»<' "S"'"--" .tl"! Sbcriff a,i n,ention«i in tbe note tu

j'038
'"' IWfsous ili»,ni!il.ti..-d l„m: b.-iiif »,iivii,..-. s,,. ;;ii;.-

I2G5

Rnlea
10«0 1043

'*"** —
'

1 > Where security is desiied to ije given liy pay „

ment of money into I'ourt the same mav be paid ir 'under I,',"

,"

this Rule » ithout an order, and shall stand as soi urit\- to tlio
plaintiff that the defendant will pay the amount "bv l.e

judgment in the action adjudged to be recovered or directed
to be paid cither as u .lebt or for damairos or costs or will
render hiiii.elf to tlic custody of tbe >hcrilf of tb,. ,,,;n,iym which the action ba- been eommencrd. ,,] iIkii ih,- ,;,n.|i,'.
will do so for him. Ser oS V. c. 15. .. :i.

.\» to tbo riBbt or a
.Sheriff and ,<Ut for costi
". -1. as amfiidfHl hy tjL'

debtor arrtwted.
i

in lien of giving ?

Vict, (i; I r. 7. s.

;) di'tLisir

I'Curiry, >i

ii;<iiioy Willi the
' li. S. u. c. SO.

I-') After payniciir nf jrinney into Court, a bond, or other
:-e.urity in Rule lOSC nicntionoi!. mav be sub^tituted tbcre-
lor and the money paid in shall be repaid, upon the produc-
tion of a certificate of the allowance of the bond or other
secmiiv Mgned by the officer alloii-ing the same, or bv the
phiiniifF's solicitor. Sre 56 X. e. 5. s. 13.

A suitor desiring to pay money into Court under tbis Huh munroceed m tbe manner laid down in «.fc, 40,-,-410. I, tb praci^cf 1- tfce direction to tbe bank to receive iTie mouev. i, sboul l* sm «itlot the money ,s required to be paid into Court una, ' This
«","

I04JI. -rhe nii.n.y jiaid in and the -cciin!\, and .ill pm-,„,„„
cc, Kings thereon, -hall be subject to the order and control"";',',
nt li;, (

•
mrt or a .ludpe. IXar. Taken from Eng. R. 1383,

". ii'\ r. 4.]
* '
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»ui«> I048. The deliverv uf a certificate of the Accountant "I

the puymenl of the money into Court, or of a certilicate ol

'"«"£.i.i the allowance of the bond or other security, signed by the

i'l'riiri'
olHccr allowing the same, or by the plaintiff or liis solicitor,

to the Sheriff or other officer executing the order for arre>t,

shall untitle tlie defendant to be discluirged out of custody.

[lYeu'. l;ee Kng. liulcs 18S3, o. 69, r. U.]

(v) I>elifery of Stukment of Claim.

ii I

sheriff I"

'.riii;.' IxMl.

1044. Where a defendant is taken or detained in custody

under an order for arrest in default of giving security, tlie

jdaiutitf. if he has not already delivered his statement of

claim, shall deliver the same within one iiionth after the

arrest, or within the time .specified in Rule 243. whichever

shall lie the earlier date, otherwise the defendant shall, im-

less further time is given to the plaintiff by the Court or i'.

Judge, be entitled to be discharged from custody. 5c€ foil.

Kule 10.J3.

Taken troui Rule of T. T. lS.'i(i. IIKI; U. s. I). 1M77. c. ."lO. s. ;1T.

TUp month mentioiipd in ilus Jfiilr is a calendar montli : sei' It. s.

O, .. I. s. 8 lirn ; Hulc 5.

Tlie ol)jwl fif tlii,; Itulf is lo lin.Mt'ii t'loct-t'diiics iiiiuinsl iiri^oocr..

UleiiH \. Bur ; V. C. g. B. l.-^..: 7V.«.n v. .WcLi-nii. 1 r. U. X!.<

.

Btinibery v. .s.WoiHfXi. :i f. ('. 1^. .1. tin
: liloinu- v. Itos". l! P. T!.

2S); 111 U. <.: L. .1. 105. It the liefendam be r,ut on bail tlie Hal.

does nor applj- : fili'mi v. li"j; ttijirn. Where the statement of claiiu

was delivered ti dn.TS after the month had expired, unfl the defend;ini

moved for bin discharge, an order wu^ made extending the ti'm

under /?«/. :t."hl. and validntinc the statement of claim for nil piir

poses, on ieruis as to speedv trial and payment of ctists ; Iliac/* v.

j™ir..». IS P. R. Wl.

The penderw y of prte'eedingjs to set aside the capiaji and arrest wa^

held to be Q* excuse for not declaring within the time limited

.

Hoiitilli«<; V. l-ultli: II r. H. J.".l-

mi Oi-ilrrx lo Bring in the Body.

1#4S.—(I) Wliere. on the expiration of an order to re-

turn an order for arre-t. the Sheriff, or other officer hariii.L:

tiio return of such order, returns ctpi rorpns thereon, an order

ii:nv tlii-roHpon issue requiring the Sheriff or other officer,

within -IN days after senicc uf the oriler, to bring the de-

fendant into Court, by bringing in ttie body or by causing

"
sii'uritv 111 the aetion to be givou; and it the Sheriff or otlicr
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u'tifrr <I(i»> iiiir duly oIict tJio ..ivlur. im attuclii nmr inuy lif ""I'lO".

graiitfd I'ur (li?oite(iieiK-e of liit.' ordtT. Cttu. liiile 105t*.

'I'likt'U froui Hull' '1. T. Iboti, 74.

Tlie ordpr l<i hriiiE in Uie Uwl> can ijiil^. Iw ishii.-ii wh.Ti'. jifli-i-

H return of rc/ii n-fjm-. tlu' (t»'ffiiiianl b. iii larv'. n" i -'vuriiv in
til" iiL-tttm iiaH nut li'eii (tiii.v iiut in ami all'W.d a> «-< i|iiii-.'.l li UuU^^
tii;;i;-lt>4,'i: «ep Scn-ell. 4tr. ; unil it raiintii W i^sii^l until tin' titiie

tiir nutting in ami i.t'ilV'-linc tin- r-t-^-iii-ity in i|ih ait .n lian cx-
l.lr.'.l: II,.

{i\ Wherf ii SheriiF liefute hi> fruiiig out of oHice. makes an Am.i i>

titTi^st. and takes security under tlie onler fur itfri-t atiil r',f,""il'i'^-

inakes ti return of cepi nrrpiis. the onli-r shall and itiity. witliin 'Ir.'i.'r'.'','" "
'

tin/ time ollowod hy law. he directed to him, notwithslamliiif; 1;';',',-
'"

l.c may lie out of ollii-c before the

Taken fioin Ilnic 'I'. T. lS,">ti, s. If

b(Kl,v afe iM 1

•filer is issued, (on. liuU-

(tidefB to liriuy in tin

link !«0.
uadf ffttirnalili' in a'ls da.v.s

The cont-hniitii: tlaiLse of Itul,: 104.'> ili, aii to tin' i^.^iii- ..f an oni.., („r
itacliment auainst the Sheriff, or otuiM- officT. must bo read in eon i^^^n'"irti
11 lion witb hiiU' S.m: under that Hiilr an attacliment cannot issue I'"'"'""'

1 an.> case witliout an order tliercfor. to lie aiiplied for on notice to ,™"n
'"

lie iiart.v against wbom a i^ lo I* issued; ./ii/j/* v. Coo/ftf. ."» C, P.

Tlie order to bring in Ule body is obtainable on prmipi as neainst
a Sberiff: see Hulc .SM."»: but where the order is required nfainst one
alio has cease<l to be Sheriff, it is |)OKsible that Kuli Stir, would not
ai'l>i.v. and that the order must lie obtained on inutiiili.

I04ff. An order sliall not he draw i up for .-cttinfr asiilr ,,

iin attaehment rcfrularly olitained tigainst a Sheriff for not"
I rinjriiii; in tin- hody, or for siayinfj proeeedinffs refnilarly ';

tomiii(.'nced on the iLssigniiient of any hail hond. uidess the

-

application for the order, if made on the part of the oriiiinal <

difendant. he j:r<iuiided on an affidavit of merits, or if made)''
tn the part of the .s;iieritf, or a surely, nr ttuv olliier of iher!

Sherifr. be orounded on im allidavit shewinc; that the aiipli-"
ealiiiii is really iimi truly made on the part of the ,Sheritr,

ft -urety, or otticer of the .SherifT. as tin- case mav he, at
his ,ir their own i xpense. and for his or their indeuinitv mih

,

iind withiuil eolhisinn uitb ilie iiriL.'inal lii-ri-lnliint Cnii
Knii- lOiio.

Taken fi utti Itule T. T. IS'ill. 71'.

Seiiirit.v by hond tnilst me
thi' Court will sra,\ iirmiiedii
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r at 1047. (,uhIiI v. liirminuhum. H O. S. LllS. Ulu'ie iIk- piumufl: had aelii.\..|

ttjf ilirt-e .VfUi» ['» proiifd ai:niii.>.t ilif hiiil to tlie Sheriff to loui]- I

ilii'ui lu I'uiisr* security in tiic :ii-ti>iii in Ik- put in. t*>''^'' ''<I1dk>* 'i') ''''

hail UintJ ufre st.ijvd iit't*>r juilu'iuftit ;iint t'\.'<iili..iu, on imyuiwir ..i

fosts . VuuHi/ V. mhori, i: O. S. ol4.

WIhtp sureties n-i> tm iln' iifii'nniiiii.i • I'l ih.-ir 'liiHi
i
titkiii;; i' .

must I'lend it, they I'aDnot ]i[>[il.v suuiiuarily tu ^tay p'oceiUiu;:- :

HUiU II .us,-: .\titcHvU V. \o:,h. 1 O. L. Cb. !.'>*, and see /«mcA-
V. O'O''/'-,,.*!*,. .'. r, C. L. .1. l(;i.

AV^er.- KurtMi-s surromlinil ili- ir priiiiiiml und g,t\*' \\\iv iioi;,

.

within eight days atter the rvturii of piih'ok on the security, nitd ''.,-

plalutifTn, it('\ frtht»l«is. profi-fdcd to .iniJuri;* nt. procef'insi- m •

staye<i without rtHiuiiinj; pnymeui .it' "hms uj. '.. ihi- uotltc: Wn'i/n
w Ttuktr. ti U. C y. B. 24: tee h'uh 10.".

ivii) Api'in-ni'uni to ' ( 'i\,/hn-<jfil rnf'In.hj.

1047 A |i.-;-.iii iirw-it'il uiion iia nrdei- fur iirrt-t i'i;i\

ai)i'l> i'> ilif Ti ::rt i>r a -Imlgt.' t'i»r an onler thnt >!.' in' -li--

fluirjrt'^l '111 (">r vustoily; and tho Court or .ludjc'v u''jt.»'-i i-

nfil-cul, Miav make -Ufh ord*'.' l!u'n.i>ii u^ "nay -t.vi[i ,]>i^i; >'!

n .linl^'t,' oi' a Cnunty f'lnirt ruakinij;" hi •Tiler for ;uil'-

vliclht-r in ilu' Hi^'h I'mnt "r in iii- i>un t'oiiri. -lia!l, i

•-]n\t to ^uch onk-r and the iirre>t ?iiade tlureiiiioti. \\""

i-s all rlie |Mnver> L'i\<*ii to :i .Midge of the High K'l-^wvX und-'i

thi.- ];u!i', and (iiin in like iiiannor. uu applifntioii ro hin,.

M,der the dilendiint to l)e dis<harged out oi' iU^u>d\, nr iiiii

-iii'h order then'in a> to him -'vms ju-r: and any '•uch o;-':.

iniide li\ a t'oimty Cnurt .'ud::*- iu;iy he diseiiarged or wvw-;

K\ a ltivisi(uial Conn. iun. Itule 105].

Tnk> II froiTi \i. S. O. isTT. (. -'o. .. :;*;.

Thi« /fi(fr (lofs not iipp'y wh'To tin. ;irrfst has ht-t-n I'luler ii "•*• '<

Qtl ^ntiitfufu^iihtm : in surh riisf iho debtor r;ni otilv In- disrhark'-

uiider R. S. O. r. SI: Co'i-li.iii v. .Ur/truh . 17 P. K. -"Sr. ; U.»Wmi-'.
/t.M./.- ^. XM-fxc/-. 4 <t- I.. K. ri::4. Thcn^ i-. iiowovor. .inrisdiftioi'

•ft !ii*idp an ordtT for a "i. vr. iiutiii- trwintr ii' wilfni (-orii'PaIm'''i'

].T\'Tsion of iiMiiTial finrs ; Ih.

'I'll-' :>('r>«on airainsr whom an ordtr for urre^r liiis issued wonli
-..III r,, he entitled to move to diwharire the ruder before he hii-

!>ii. arrewted under it. iis welt an after: nee l.iwix \. f.iiriii. t\s F.
'1'

l!i> ; hut after an arrest it wa>; held thaf fliere i« no jurisilierion 'i

•*ef aside ail otdir for nrrest under /ful' :''.>i. Lm tliat the di^f.^ndam'

-

i.iMv.iv is to aj.plv unriei' Iftil'- lot? u, !., 'li<elii.rL">d our of nisto-h
lur.i \. ./,ir». h\ V. n. -A".

.V .Indue of 11 County «".

arti. > in thi- ih-'h f..>i

ind'f 'hi- loii- .. -itiT!
i

inf from arre«r

rt

an K. :

an .M'"ili'atinn i-.

for an-.-r

1. ha- p.m,
.•*> the d.-C-
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Itivi- RtlU IMT

nf ill. IIii.'l! ('"iiri fl'. Ill;l<l*' Utlil.T tllU

i;i I*. K. 410. A/cVc
niitiiv it.uri luiifi'i: l.llfit v. .l/r

WM/i«T. K r. U. 'l.'.:i. \" lurtber

'111 \\i . «> rli' xirt of ApiiiMl. <Mth.-1 \iili iir wiiUiMit U'lW'. /6.

Wli.fc tilt- aiipliiiili"!, iiiKi.'i- ihi*. It'iil' i' iii;tii" in a .IikIji' uimii

K atcrinl*« not laid U'fore tht* .lu'Icr wlnj iiiit'Ii' tlie firik-r tor arr»t.

Mil' .ii)i>!i»j\tiou Khould in Bi'niTiil In' to iii«ilmrii>' the ilofpmlant out

Mf .uhtftdj". or for tYto bnti.l .>r oth. r - tirity to If uivpii up to d.'

> ^inccUefl. a«i tlii' inte may ri'iinirt'. Hut wlur^ tlio nppli-Jitinn i-

h.i^M on tht* allt^gi^d InRiittiri'in y of thr iilRiliivits on whirh th.' ord'-r

I..' nrrt'M \v(i- uinntf.I tr. .;.. rli;ii ilit- afrnlnvit i!U<|oni^ ho sutTiilont |^,'',\'

laHn.' of action, or 'Iocs not '-hfw fa-t. which slmuUl hn\i' sntisfipil .-Hi.

th" .T'liltf*' ihut till' ilffentliuil wa« lif.'Hit to .luii Ontariot, tln-n thf

;i|'ji|K'»tion may hf in (iililition to ^Pt a^^i'l" iKr njiiiT. but iti sucli

ra-o It wtiiiM 'ci'in ilint rh.' niiiiticatloii .sli.iiiltl )>. inarif to a Divi-

•ioiifvl (,'ourt IS it i- in tho iintnro of an api^al from ttip .linige who
-rmtpfl thp oriiT ; ^''c Unmo v. Uwhti. r» 1'. It, ;!-''!. »t trr;. ; /JiuHi-wid

^. rnrtirright. 22 <,'. P. 4!l+
; h'"h''>-i^..„ v. r„uU<n,. '.) IV U M: N-'inr

' Viifff]!, V\ V. H. ll'J; /»;// v. lurii. Vl 1', K .';T.'> ;
i'nrluriqht v.

"i/mM. :i Ont. :iSJ: rw7fcf»7 V. N7;/-'.v. i;i I*. U. mi: ami -'>' Palmer
\. Rodger". H l" C. !.. .T, 1H,S ; ami w Ii.tp ihf niipliontion is hiiffA

iij'on the in-iiiffii'ionry i^f tlio ovid'^rn'.' on which iho nr<lpr for arrMt

i\ a" ftrnntcil. as iii>itincni>hi>i| from t motion to .li^ilinrRc thf pri«-

"iHT from oistotly on t1i>' merits, no new pvidf^ncc can bi* n'*i'<i : /'.

The decision of th^- .Tndcc who jrrRntjt nn order is suhjert to rf-

\ i'-w, hut upon th.* party fo-niphiininj: of it re^'ts the oiius of shrwinc
iliat the decision was wronj: ; Urnvi v, ftmtty, 2 O. L. R, ^t^.

1 he application for di'^rhaiL'c imdor h'lili li'4T. when made on \\<y

WW mnterial?. iis not an (\ppeat. hut n suhstantivf application, on y. J',

which thp TikIrp to whoni it i-^ mad.- h:i- a very larire di'-crotion : i,,"',,

l'-.th€ V. Frpd-rick. 14 V. U. •2sl. and where th- defendant is dis- n-t

'harped and an apt>eal is hail from the order, if the npi^ellate Cmirt
]rA< any doiiht as to the jiroper result of the eviilence, it shonM
l-nn in favour of personnl tiherty : /'». To justify the defciidant'd

< > iiijiiri ill r 'i-i.iily il;cr'' 1 :
!" .••' "•il) I lie iiiieiUion lo iplit

Ontario, hut also the intent thereby to defrtMid creditors (which are

i,nesrionK of fnct to he inferred from the fact* and circumstances

-i.'wn by the allnhivits; lltuin \. Rrattii. nupni'. If a ilehlor re«i-

tlcnt in Onrnrio is ahr/iit to withdraw permanently frmn ihf juri«-

di'tion. the opinion has iH-en jurficiaPv e\y.res«ed tha' that fact,

iniesplained by Iiiin. raises a presumiftinn .>f intent to dcfrnud his

creditors, and i< sufficient to warrant his arrest: Jfoi>' lUrni. v. ('out-

N »i. U V. U. Hi: Coffvi/ V, Sniiir. 22 Ont. App. 271 ,
see aNo Mr-

I 'flitt V. Tii^lrr. 17 P. R. o"-1 : and a f'trfiwi if he make« no provi-

'II.n for pnvnient of his credit..!-: rnii^icA7c v, ilovd. 14 P. R. A<\^

.

i.iit It ha- II. .vv b..eu heM !,., I>i^i-iialal C-uri (ihe hiiihe^r

nil.una! by whicli the p„int his I n d.-tinitely de-^i.l-.li. ^h,,! besides

tile existence of the debt and tlie intended depnrture from Ontario, the

Jipiilirnnt niit«t shew some other facts or circumstances which, coupled

vMth rlwwif fi>'-« t>nirit to an intent to i-'fraud. ami that n'hether or

'•r tti^e e.'sif.t^ :i' intent Jo defraud is a question of fart in each
ease: Pbtiir V. Ph'ui. T.t \'. ft. f.T, ilisft-utini: fn^m the opinions es-

pr.soH iyv Hacarty, <'..!.. and fKi.-r, .T.A,, in t'nffni v. f^rtinr. 22 Our.
App. 2»lf». and li Osier. .T.A.. in h'ol.rrtsnii y. t oultnii. !> P. U. HI;

and followinc tlie opinion of Burton .nnd Macteiman, .T.T.A.. in

r,.ff>;, V. fSrniir .f^ nl*o re-nnrlts in 1 ini^irllr v, H'n„l. 14 P. R. 4(10.
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Ru]«104T. and l/rlMni. v. ItUhr, 17 V. 11. Xt'i, Th» cirruniwtan. . « nttPii.Iiuj

defeudHui's •If'piirnirf. »iuti n« iu publiiity. and oihcr cinumnrau.v-.
Scam V. foff./,. ].", I', li. 112: or tlif fnri of hift luivinir mad*' -au

awliromfnt for tlif U'liftlt of IiIh rr»>dlt((r«: Hugrr-, \, Ki<owlfM. 11
1'. It. 11NI. or. tliiit ht' Ux'i /(di- Mt»vnl that he tiiid ^atioH^d all
clniius of the pliiitititr imnitiHl bim : I'hair v. Phair, l(t P. H. 07, w.i >

hpid to bf "(iifflcirnt to iiPirnlive nii intfiit to dffrinid; but hm C'ojf- '

V. .sv.i«c. 2.1 Out. nj: 22 Ont. App. 2<n». 271-2: i/rlVflw t. Ri^lh'.
17 r. It. ;t.";t. Ill To.>th, V. Frohhrk; U I'. R 2'*7. it wn-. lu'

1

thnt \\h*-V' (III- di'f*ndnnt had no tiirnn*. .iml \\ i., leiivina Ontnri..
mtT.'l.v I.) b.'ti.>r hU (uitdition. iw r<.uM noi l^- ^uid to br leavinjr niih
Intent to fiffrntid i-nvllturH. nor when dopnrtinff <ui n pl'-nnurp trit^

dhnw V. .\J,l\t,,zi>'. i; S. ('. I(. ISl : or for a ni«T.» tn lopurv i.ui
poHv: /v/w. r V. ,>v„/f. IM ('. u. 368: PAair v. /»A«ir. U P. R. i;;

,

H«-;m V. Hrvftj,. 2 o. I,. It. :;.;2: but nw (o/f/y v, >V*ni(% 2." (int. -n

p. ^2. nnd }frVr,ihi \. {tiil!,r, 17 P. 11. STi:*. in vliU-h T'xi/Af \.
Fmltrirk \\:\x »aid to linv.' Itwri fiverndml by fufft u v. Scniiv. Jj
iliit. Aj.p. 2(;ii. ili'iiiLdi thi« Ij* .Ipiii.'d in I'hair v. /»A«(>. »«/*rfl ; hiu
li;w rioiv bc.-ii Ii»M l.y tli»' Court of Appeal that th.- impPcunioiK
condition of .i ('rfrndiirn dws nor of itstdf minimize or r»>bm frnii-ln-
Ifnt inttnt : lltnin v. Ihntiij, 2 (>. L. It. ^62.

L>unII,v on an nppllciiiion to d JudKf to di-dinrcp a dcftMidaii
the JiidiTP \\\\\ not, when thr ntfidiivit" upon uliich thp Nrd.-r <•>:

nrr*'^^r wiH timdf. arf ,.roMd l,ivh siitfirii'nt. di^ liarirr tbp dpf.Midaiit
on ntfidavitji hoinft fil<»d necntivinu hts intpntion to lenv.- Ontnri.

•

Mcfiuffin V. rtiiu: 4 P. It. i;t4 ;
«,.,. nl-o Mrnvr Itii'.htr Co, v. /.'(>/-

fl«*/ IfohhiMon. 14 P. It. 24;!; nor on th.' irronnd that ibp plnintifT'
cnnsp of ,Tcnon w.t^ n..t <iiHirii'ntIv >hp\vn : ffi,}„ rt^,.,, v r>,ult',r u
i: \l. ir.; YVTr// V. r.>,„ytnrk: (! C. C. I.. .1. u':!." : /(«,.( o/ .l/owfn-ff/\
C'li'iiihrn. 2 <'. L. J. IM; Jonoi V. //(>**. 2.'! f C, (j. M. ."JH ; />Wm/.- \.
Dr*!rnit(t. ;j P. U. KK'i: foffry v. S'r/fjir. 2." Ont. 22: 22 Onr. App •'»'.:*

I.ut J-of //r'-»fi V. Ri4l,lrH. VI r. P. 4.": Tnathr V, Fnihruk. 14 P. It>
. liir wberc it nppenr« that thp defendant, ilioinrh ;ibont to If.iv.

Onr.irio. wan npvprthfl<>ss. on (ironiid!* disoiowpd bv th.' defendant,
not liable to arrest, he m;iy b.> disrhiirired : «ee Iftih- l'i21. notp; ;in<l
wherp the plnintilTM caiiM^ of action wa« deni*'d by the drft^ndant,
nnd not corrolmratPd by the idniniitT. the defendant was di»char2od :

D'liirgnn V. Hhnrt. 12 P. R. ."i.S!»; nnd the omlnsion to swear to daiiini:.?
n-here the iiuxfip of action is tort, ali'o entitles a defendant to lij<

dix-hnrffp ; /ft.

AlthotiL'h the indorsement on the »rit .if .^nninions in an action f.ir
I't.'acli of promise of marriitKc claimed a lien on c. niiin ^pe,i;i..i|
!nn.l nf ilie d.'fendnnt. but it rlid not actually appear tbnr the defen
oant had any land, and defendant did not by his aifidavit ^tnte thai
he owned th.' hind referred to in th.' indorsenietit-i ..r any otli.T laii-l.
it \vn« lield that this did not consiiiulp ativ irr-umd for di.schar?iii'
him from arrest: ViuiMirhU- v. Ufni'l 14 P.'lE. 4t«».

Hilt such termw will not tie impo*ied on him nnlesyi it appears thai
the plaintiff has be.n entirely frank in the evidence he Ims hroneln
before the Court : Sm,,, \. C'.ffr,,, ].-, P. R. IpJ; ar
Coir.iii. 32 C. I,. J. 7H2 (R.C.I.

The order for arrpst will nor hf mh asid.' for irrenubiriiv in fli.

tiJ.'
ntfidavit. after the pri^on-r h^. ....,.,,,,.; i;,,f., ,.. i/,^rW//. fav. 4!«',
>M!ii.' il!,' attidavit to hold to bail was made while the .leiVnda'i'
w.ns in the Tniled Slate.-., and was left here to !.. iis,.,l jt, rase h-
shonld come ..v.r. the arresr was set aside: (:,-.' „. \. liitthir. Dm,

Sitenn
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Whfre In tlii- «lBil«vlt on which tbr orilfr on" «rriiii.-.l,

intuit Ici iMni " «»r» uwd. Inttnil ii( • Inleui ti. ,l..ir.ni.i. ii »nj.

.1,1 til !»• no (round t"r (Htlnf nuld* the lirrMt ; /.iiiii./ V. .v/.iiorrloiic/.

iiriN •1« >M*i

Wti.Ti' iin iibjM'lliiii III llif rittiiliivit III lliilil <

il Ik* (I mpri* irrpuilliinty tin- i-Nji'ition iiiu

iif TiHitiiin

>|i<

na rixiniml iiy Huh 'OU: Hip iiil»niniii'

I ilK'il in rill' notii I

In thp ronmii-ni-fUiPnt of Ihi- Htliiliivit ii* nnly

i.iiKe V. Ili'td. H I'- K. *<«<

All nppliinliim I
iilp I III'

iifflilnvU WBii Iniiutlii ii'nt in linv.

irity Id tlip nctiiiii lini in'

rijij» y. .lrni*ll-ong. 'J f. .1. lli:

(iiiil jiiiimiii'

TuttinK in iipcnrity in tlie mtlun in ii

onlcr fur jirri' 41. hill it iliii III iiliiiiiiiil t"

pf ohjwlinn lit of a ti'cliniral luitiiri' l/i'';u*» V. 'Vii

' Uarfy V. farninii. <t I . * . I

.'i O. S. tW;t; itoieeri \. f-'/wu-yr,

lim in Ht'ciirlty In ilin- lourHi- nf iinv i^ ii"i ii

HI tbp nIBilarit : Olaia v. Hahii. 1 I'. II. '-'74.

Wliprp nn onlfr fin arrt-iit ix itriinted iiti mit

till' HlMilii-mi"" "» iliii'linrBt' nil filtthi'P iiltiilii

.hurCH is niiule. tertiiw niny

1m' hli.iicllt : iinil llii' '

llilf',1

:i r. 11. '>-: Inlt iiii iitnifVlilkintf tu

iiinil>. Iiilt nil

inipi I'll Ml' .'/.. that 111

iliiin nf III!' iiiiii..i.iliiiil iir.' II

^
\\ i7..

III.' .Ii>.i'i'-

nlh.
i.f the .IllilBi' ; .ViiHii'iii '. Will. 1 l> 1.. !!

ii.Miin. It. :ilN; .ii/oiii« >. iiiiiitf. Ill r. I;. :'."iii.

«liiTi' 11 ilofeniliint I" onlirnl to lir 'ii-chnntpil from iirrpi.t nttir

hayiiii: itin'ii Kfciirily. the Imml iliniilil n..t hi' ordiToil to hi. mvpii up

to bi> rancellrii, hut nn rToiin'itur slimilil If nnliTi'il to lip I'ntiTPil

thprpnn; rtraiii y. Ilriillfi. -J O. I.. II. :lll-'. nnil ivIi.T.. thP oiilpr liml

irLiniiHlNly illrpi-tpil .t lu' ili'liviTi'il up it wiii 'inU'ri'i! to hi' r.'stiiri'.l

t.. thp filp.i: lit.

I04f«. WliiTi' tlio ili'fi'iiiliint \r 'loMi-ilii'il ill ll'i' iir.li'i- f'lr]

arrc't. m- nffiiUvit tlim'fnr. 'V initiiiU, nr In- winner imiiu'. >'<

Willi' 111 it Cliii-tiaii iinnip. tin- .IflVmlam -luill ipit I'm- llm'

laii-i' I.I' ili.-i-liiir).'i'il (iiil "t ('ii>'iiil.v. 111- III'' Ml iiiiiv l.i' ili'-

livcri'il up fii lie canoi'lloil nn inntiiin fov llial |iiii-i"i-i'.
'''''

(nil. Ill.li' l"."l.

Tiiki'ii fnini Itiili' 'I'. T. l.s.-|(l. ml.

KiirniiTly a ilpfpmlntit artp^tpil. if .iiittimniipil hv a vi'mi;:

miirht still lip illsrharBPiI ami have tlip hail Imnil ili-livpn'il iiii

Pani'plli'il. iinli'^s ilip iilaintitf toiilil slipw

itpncp to iijicprtain tli" riiilit naniP :
Ln'iln

yf>: It.iorlt y. Ilnrllcii. 7 A. &. K. rc'L'

;

tiiiii wlii'thpr iliip ililippnrp hail lipi'n iii

all Ihp rircumstan<^«
M

;i iiinc. :

II thp forniiT Uulp V
whii'li tliDsp iliTisions

y. f'nrkftt. '.

mil y. lI'i ».

til lip

I ilili-

H y. rh.lliin. 1 II. *. W.
il in lii't'TiiiininL' tlip iiu's-

llip Ciiiirt lyiiiilil riin«iil''r

/7ilit« V. 1/iirr..... 1 r. Si M. >il; fi" »

1, V.»'. : r.litiH y. lVi/l«. -' M. it Sp. :\'.1?,: f.imf-

.
('. 7T7 ; lint tin- iirp.^i'iit Ituff .miitiJ tin' ilaii-^''

Vt Itnkpn from Knip T. T. ISrill. lilll. nniliT

yptp arriypil at. anil tin' iium-p inisnnni.

iipfpnilant wniilrl prohahly unilpr this /^/^ lip lii'lil li. If nn L'r.'i'iil f"

his ilischariti'. pvpn thnnsh thp plaintitf failpii to shi'iy 'hip ililiiti'ii"
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. to ascertain his right name. The fact that the affidavits to l)ol<i to
bail are not entitled in any Court ia no ground for setting aside the
order tliereon

; Ellerliy v, ll<i((o», L' P. K. H7 ; iloUoy v. Hhaic, 5
I', li. L':.ii: and see baiiiet- v. Busby, 5 P. II. :jjf).

(viii) Surrender by Sureties.

Bail iiia>

iurrcniter

hid iiriiii'i)!.!

to tlu'

SillTiff of

any Comiti
ft''.

1M49. The stiretie* may at any time -urrcnrler their

principal to the Sheriff of the county, in »iuch the principal

is resident or found, and the Sheriff shall receive the princi-

pal into his custody and give the sureties certificate under
hi* hand and seal of office of the surrender, for which cer-

tificate the Sheriff shall he entitled to the sum of one dollar,

and any .Tudge of the Court in which tne action is pending,
upon proof of due notice to the plaintiff or his solicitor of
•fhf surrender, and upon lirodnction of the Sheriff's certifi-

cale tliorcof. shall order the security to be cancelled, and
theieiipon the sureties shall lie ilischarged. See Con. Eule

'i'alcon from IJ. ."S. (). IST'
.

»". 4J.

It is onl.v wlifre ii lioiid by wny of security in the action has lieen
given that tlie .suicties tliHretci can render tlieir principal. Hail to
tlie SlicrilT rannot render their principal, thev can onl.v discharge
themselves b.v havins security in tlie action put in and allowed • or
h.v such security l.eih= iim in and ih,- principal thereupon rendered.
\\ here the iletcndant liiniselt fails to put in sm-uritv in the action,
th> lail to the Sherilf may put il in. aiiTI may render their principal-
see .\rch. Pr.. IL'rh .'d.. S71! : ami Ihi.s may also be done bv the
Sheriff, or Sheriff's oflicer. and perhaps by the defendant's solicitorm discharge of any umlertakin; he may have given. .Vnd the
render may be made after the Sheriff has been ordered "to bring in
the body." and after an iissinnmeni of the hail bond and proceedings
commenced Iherecn

: /t. If. however, the plaintiff proceeds against
the Sheriff the render should in general be made before the expiration
of the order to bring in the body : .\rcli. Pr. ]2th ed.. S14. In such
cases formerly, bail could render without justifying, ami it is
presumed that they may now • 1..' I,..f,,r.. hii'viiig tlicir bond
alhn\ed: see .\rch. Pr.. Sill. The siirelie.s may render their principal
fx ilchiti, ju^tiiiT at any time pending the action, or, after jitr'tment.
ill any time liefore the return of the v<i. .«</. The Court also as a
11 .liter iif favour lies iilluMnl the .-nn.ii,., ;, further time after the
return of the en. si7. to render their princijinl. subject to the limita-
liniis jireserilied by Kuh' lli.-i.''.. If the sureties do not render their
prmeipnl within the time allowed by the latter ffiifc their right to
render liiiii is gone. .Vs to enlargiut: time fm- reuderiii"- see \rcli
i'r.. nth ed.. si't'i.

It was formerly lield that the bail given under a writ of nc crent
had no iio«er to siirreuiler their principal as at Common Law. and an
aTli'ii-iiiien by sureties fur a discharge from a bond and for repay-
n er.T iif the menev ii.-ii.l t" the Sh'Tiff ii.n eollaTera! sec-irirv wa=
pfii-i I l'.f).,.,riM v. Mrlii.iwlil. 1 Chy. Ch, 'A': the money deposited
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was ordeu'ij lo be applied iu liaymont ()f I'lirj pliiiiitill't. cUiiiii : Rulea

Uichnrdson V. Itichardsou, S P. U. 274: Secdham v. yce4lium. 2V» Gr. 10«>, 1351

11 T: but if would st-fui lo be the intention of tht^n liulo-^ tu abolish

th--< ^ii^tinofioD, and to ullt-w the surreuder of the piincipul, wheiher

ll'^ i-ULvc of action in respect of which the defendsnit lm« Iwii iivri'sl-

ei be legal «r equitable.

Where the sureties to a Iwnd render llieir principal. ;m ordi'v to

enter an tioTieri^tur on the bond should be olnaiiu'd : until the

vxo>!crctur i« entered, the sureties remain liable to tlie plainiiff on the

bond: Laing \. t^lhigcrlatid, IT Ont. o'J-.

It may be observcti ihar accnrdiii? to the tci-iii- .'f iln' mi'ii'T 1<>i

urrest (Form No, 1^5, 11. & L. t'oinis No, II-Sj' Hi.' .-arotie- aic

reiiuired to undertake to surrender the defendant U' lln' 'ustoily ol

the Sheriff of the county iu which tiie action w:ih c<.iiimeiiced ; inn

under Rule HH'J. tliey arc aiilhoriKci to surn'nder Uieiv principal

to tlie custody of the Sheriff of the county in which tlfir prii-ciiial

IS resident, or found.

1

1050. Where a person is surreuJereJ by hi? sureties to '';j

the Shoriil of any county, other than that iu wliieh lie re-;;"

sided or carried on business at the time, such person shall in.

be entitled to be transferred to the gaol of liis own county,",'

on prepaying the expenses of his removal ; and the Slieriff

in whose bailiwick he was arrested, nuiy, if he is satislied o£

the facti, transfer him accordingly, hut if tlie Slierilt de-

clines to act without an order of the Court or a Judge, such

an order may be made on the application of t!ie itrisoner and

notice to the other party. See Con. Rule lOGt*.

Token from It. S. I>. 1S77, c. r,ii. .<. J4.

(i.\) Ciipiai^ nd ^^'lUsfarieii'ium.

lOBl. Where a defendant has lieen arrested and lias given ,

securitv in the action, pursuant to the order for arrest, or is^

imprisoned or detained in custody in default of giving secur-

ity, any judgment which the plaintiiJ may obtain in the

action may be enforced by writ of eaiiias nd saiisfanendum

vithout an order therefor; but where the deienihint is so

imprisoned or retained in custody the plaintiU' shall issue

such writ of cai'ias ad satisfadenduni within fourteen days

after he has become entitled to enter final judgment. See

E. S. 0. c. f>r, s. P. and Con. Rule 1033.

'I'd.' Iir.st p.Trl of rlii> linle is intended ti' iippl.v re .l.'fenilinits wlm
arc imprisoned for failure to give security in tlie iielinii. Tiie Inst

clr.iise applies only to tliose who nre actuiilly in <-ii-,tn,ly.

the process thereby
I cn.sfody in execution

ii iirisouer in actual cm
is termed " charjrinjr in '
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Rale 1009. V, W'anl. 17 C 1*. 'Um. i'hif is t^ffecied by delivering a writ of ai.

no. to the SheritY. Where ttie defeiuliint is in custody the writ must
be delivered to the Sheriff within fourteen days after the time thi-

plaiotitf is entitled to enter judgment, and not from the time the judif-

lueiit \b Hciiiaily entered.

Where the defendant is out on bail before judgment, he nefd imt

be " charged in execution," witbm the time mentioned in this link

:

see Torrance v. Holilcti. 10 U. C. L. J. JUS.

Where a defendant is arrested under nn order jiending action, and,

before judgment, gives security in the action, and after ju^lgun'iit

and ca. ta. for (isinp the liability of the sureties returned huh ^.at

inventus, is rendered to the Sheriff's custody by his sureties, in their

own discharge, such prisoner is stiil held under the nunnv process,

and is not charged in execution; Jlvukctli v. Ward, supra.

Where the defendant is not a prisoner at the time of the trial, but
is rendnred, or renllprs himself in discharge of his sureties before

judgment, see BrnAli v. Latta. -i L'. C. L. J. 22.5: Curry v. Tur,i,r.

li P. U. 144. Where the defendant is rendered by his sureties after

jndL'nient. and notice Thereof ^iven to the jjlaiutiff. (*e TonatlCt v.

HohUiu 10 V. C. L. J. 322.

The writ of ca. t>a. to lix the liability of sureties must be returnable

on ;i day certain, nnd not immediately after execution: Huh 10."2:

Froctor'\. McKoizir, 11 Out. App. 48*j.

Where ?. defendant is ordered to be dijicbarged because plaintiff

has not charged him in execution in due time, he cannot bi* tliere-

after nriested on the i=ame judcment ; litirn v, .VfrmV/Af, .' O. S. TtZi:

and see Whcallci/ T. iiharpc. S I*. U. ;i"7 : Goldituj v. Mnckk. Ih..

237.

Where n defendant is arresteti under a vii. nn. ie can only be dis-

chargee under the provisions of Tha hullgint Dehtorif Act, R. S. O.

c. 81 . f;oif»Ung V. McBride. 1" P. U. ii^u

\yriist.3flx 1053.— (1) A writ of ai}iiiin ad sati^facietidum i&sued for

snri'tii/' the purpoj^e of tixing the lii)l)ility of the sureties shall !ie

retumablo on a day tertain to lie naiiu-d tlicrein not later

than fotirteen days from the dale of the ttsto of the writ, and

shall he delivered to the Sheriff of the county in which the

action was c-omnienced eigrht clear days before the return day

so named.

{2) The sureties shall take notice of the delivery of the

writ as afor.'>aid. and it shall not lie necessary for the plain-

tiff to ffive them any further or other notice thereof. .Ye"'.

Clause (11 is in furtliTniue of wh:it was decided in Prnrtur v.

McKrnzic. 11 Ont. App. 48*i. Hefore proceedings can be had againsr

the sureties a writ nf ra. na. asainst the principal must he issued :

Arch. Pr.. 12th cL. S'O. The former practice in reeard to such r writ

is now embodied in Hulc in."hl (2i. The defendant need not be arrest-

ed under it, and the Sheriff may return hoh cat innntus. unless tlie

rtefprdant is in his cnstndy nt the lime, even thniish under another

writ, in which case he must return that fact. The issue of this writ
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ioforuis the sureties uf tlie kind uf exectlliuM tilt' plaintilY imentis ti) Rule*
ii'dopt, viz., aguiihst thp [lerson of ihe defcndHnt. iiliil for tin' purpcsi' 1053-106S.

(if Ml notifying tlii" Hureties tlie writ must Im ililiM'ii'il to a luirticillnr

Stieril}', viz., ttie ShurilT of tli(> count)' ill wliich ibi' lution wiis I'oiu-

nipnved, where it£ delivery operates as notice lu the surelies, tiiul liiey

.ire Imuiid to keep tlieiiwelves informed on the iiiiint. Tlie writ may
be delivered immediately, lint it must he delivered >^ cleiu' duys before

the return day, which gives tlie .'^nreties tliiit time within wliieli to

render their princilial. Upon a return of imn ^ ft hurntiin an iiction

ma.v be commenced against the sureties oti the nturii ctiiy of the

r«. Hit, or afterwarthi ; A'/iil'cr« V. lirooks. M T. I{. t;:J8.

I09!t—(1) An action shall not lie lirmight upon Iiic 'lond

or otho" .^wtirit\" oivun in (") action inifsiianl to ,\\\ i.nti'r lor ;ii'i',;'j,''^"'

arrest until after the return of a writ of cniiitis 'id .-u/i.-'/ii. irn- !?,;"."!'"

dum for the purpose of fixing the lialiility of the siirctii

(ffl Here the word "Ihe" is 'irolmlily i .i !.; .: -, ;.

The action z-iay be coiiillienced on the reluin da\ ; shilim v, linntk^.

8 T. B. uat.

(•.;) To .suth a writ ii',3 Sheriff may return ni>n est inventus,

without taking any stops to arrest the ilefenihmt, unlcs- llie

defendant is aireatly in, or is remlereil into, his eustoily. New.

.<ee I

ady

1 little 105;

lOtVl. Tn an action iip<'" i houd, the -ureties shall only i.imu

be liable for tlic amount - red hy the plaintiff in thoof,i

action in which the bond wi, given, and the costs of suit, not

exceeding in tito whole the animmt of the penally in the

bond, iScf Con. Ride 10S.-|.

See note to tiuh 10S7.

loss (1) Subject to Ihilc 1040 where the plaintiff wi„,

brings an action on the Iwnd or other security, the sureties
"j',!',i'

thereto or therein shall he at liberty to satisfy the bond or [.;"',';

security hy rendering up their princifial to the custody of

tlie Sherifi' of the rounty in which the action was brought at

any time within eight ihiys ne.\t after service of the writ of

summons upon Ihem, hut not at any later period: and, upon

notice thereof being given to the plaintiff or his solicitor,

the action shall be stayed and the plaintiff shall iie entitled

to the costs of the .letion up to the date of service of the

notice, .«« Cm. Kule lOS-l.

'I'aken from Rule T. T. t^^'o, s"*.

(3) Such costs may he ta.^etl upon production of the

notice so served without any order and if nor pniii within
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four days from taxation the defendant may, without an order,

sign judgment therefor. New.

Where after clue iiotict of render, plaintiff proceeded to judgment,
.
the proceediDgR were stayed, and the costs in(iirr''d Nuhsequeiu t"
lurtit-e. diKallowed: Wright v. Tucker, *i U. C. Q. B. 24. The Court

'f will not interfere to stay proceedings where the render is made after
the time limited by this Rule: Head v, ScovUlc. ItJ U. C. Q. B. 4.'W.
W'lier.- there is doubt as to the validity of an alleged render of ill"
principal, a Judge in Chamberi) will not order an exont^rrtur, but will
Inive the liiiii to jilead : Hlackniun v. O'fiorm'in, ." U, ('. L. J. IHI :

P'.tU V. baird, 7 P. U. 113.

Where the action is brought after render nf the principal, but before
an cxonercliir Iius been entered, the action uiiiy be stayed on terms;
Laiiig V. slingerlaud. 17 Ont. 392.

After the return day of the order for arrest, where sect rity iu the
action has not been put in, and nhere liail to the Sheriff nredesiroii?'
ot rendering their principal, i^edirity in the action must be put t-

U^tVire til" render can be made; ilnrr'iton v. Oavifis. 5 Kit. :it*'.3.

lint it would seem, us formerly, thai a render may be mad. without
havinii llip security ailowed. as the se<'urity is only put in for the
purpose (]f rendering: see notes to tfule l<4!t.

(x) Other 'Writs of Exenifinn.

lOStt. The party .it whoso suit a judgment debtor has

been taken and confined in execution, may, wherever such

debtor ha? been admitted to bail, under the provisions of

The Act respertinu Arrest nnd Imprisonment for Debt, obtain

or enforce any writ or process of execution, other than against

the person of the debtor, notwith-itanding that the debtor has
been taken and eonfinod in oxeention. and such otlier writ or

process of execution may lie proceeded with, although the

deiitor be re-committed to close custndv. See R, S. 0. 1897,
c. n:, .^. 2G.

I'iirnieriy if a party was taken under a c<i. in., no other writ could
be executed against him unless he died in execution, escaped, or \*.i>
rescued: see Arch. Pr.. 4th ed.. p. 438. The present Ruie only varies
rhnt practice in case the defendant is admitted to bail.

1057. In matters not provided for by the preceding
I?ule« re?!pecting bailable proceedings the jiractice in /orce

at the time of the pa=sing of The Ontario Jvdirnfvrp Act.

ISSl, i? continued. New.

xoliid.d.

lee Arch. Vr.. 12th

I'y this Rule the application of Rule 3 is

For the former practice in bailable proceeiling!
d.. pp. 727, et »eq.
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•i. ADsCONDING DtliTuKS.
Rules
1058, 1009.

lOAM. Piott'L'dbgs Iij' way of attaclmicnt agaiii.-t :ui ab- V',:';

sconding debtor under The Abscondiinj Debtors Art [x] shall ,^^

he bv au atltiching order made upon motion to the i'ourt or'""

a .ludge in an action coiimiuncetl I'y writ of :ruiiiuious. Ni>

writ of attachment shall be issued, liut. the (tnler ihall have

the same etfect as a WTit of attachment foruierly liad. Smv.

(xi Now i:. s. u. c. vx

lOStt. The attaching order shall be issued in duplic^atei-ni'

and shall be so marked on its face, and one of the ilitplirates

shall be delivered to the SiierifT, and the other shall l-e u^od

for the purpose ot serving the defendant. Con. Uule lusli.

See It. S. (J. 1»77, c. U8. s. li.

Sections 1, li aiid 'A, of U. S. O. c, 71), are as follows;

1. If a iK-rson rt'sitlt'nt in Ontario iinlcliti'il tn ;ioy other ^^t"

I)ersou. (luparis from Oiittirio with intent to defraud bis credi- '^j"'

rurs, and at the time >'\ his so depuriinj,' is poscetiised to his i,,^

< wii n-^e and l)enetit, of ;m,v real or iHTsmmi property, credits

or effects therein, not e.\<inpt hy law from seizure, he shall

be deemed au absconding (lebtor. inid his property, cn-lits

or etfects aforesaid, may l»e seized and taken for tht> snii-;-

/vine oi his debts by an order rff attachment. U. S. O. 1SS7.

V. «ii. s. 1 : Con. Uules 18'J7, No. 10.>S.

l'K(K-EI)UKE TO OBTAIN WRIT OI-' ATTACIIMEXT.

In the ilUjk Court.

2. I'pon alhdavit made by a plaintiff, his servant or agent \;.,

that a person so liepartins is indebted to the plaintiff in a '>'!-

sum exceeding #100. and slating the cause of action, and that '"'

the deponent has good reason to believe ajid doew verily !).-,],,,

lieve that the person htta departed from Oniario and has \\.<

gone to (statiDff some place to which the absconding deiit-ir
*"

is believed to have lie<l, or that ihe deponent is unabli? m
obtain any inf(trmalion as to what place he has lied in I. with

intent to defraud thi' plaintiff of his just dues, or to avoid

bikini: arrested or st-rved with j)roceBs, and wjus, at ilif time

of his so departing, possessed of real or [lersonal properly,

(reditu or effects, not exempt by law from seizun'. to bis

own iif^e and benetit in Ontario, and upiin tlif further a!ii-

d.ivii nf two other i>ersons. that thi'y are well aaiuainn'.i

with the debtor mentioned in the iirst named atfidavit. and
have good re;ison to believe and do believe tnat the debtor

lias departed from Ontario with intent to defraud the plain-

tiff, or to avoid heini: arrested or served with process, the

lli;rh rnmr. or ii .ludL''' thereof, or the Judge of ;i County
Cmit. in:iy iiiike un (inlcr In thv llii:b'Court for the attach-"'
nient of the pruperty. ircdits and effeciw of the debtor, and ,',',

ma\' in rlit> <.!'ii.>r appoint the time for thf defiMtdanfs puttirm

in ^peciiil hnil. wlii'Ji liiiit' shiili li" r"L'iil;it''d hy tii'^ .li^iaitri-
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9. frum Ontario uf the place tu which th« alMcundiiiK debtor
i^ suppowd to luivp Hcd, imviii(t dup regard to the iinjiuw of,

and uwesBary time for, iKwtal or other (.ommunicatioii. K. S.

O. 18SV, V. GO, 8. 2.

[Special bail would now appear to bp required to be givtu in the
iiu nner prescribed by ituha KXitJ ct ^ry.; ^w Itulc UMH.\

in Countif Courtv.

3. In L'liMe the sum claimed in within the juriisdictiou of the
ie« County Courts, any such Court, or the .ludgi' thereof, may in

like manner make an order of attachment in ihut Court, and
the proceedings thereon shall he the same an m thi» Act pro-
vided. H. S. O. 1S87, c. (Hi. H. 3.

It is now luiide plain by these sections and tlie liulvt. that the
necesKity for u writ of attachment is abolished^ as in the case of writs
of onpias ad rcsi)ottdetnlum : Rule 1021 ; writs of reple\'jn : iiulc lUOT

:

\\rit."< of niaiiiititiiuii: liulr KJJWf: wi-itw (»f injunction: Rule ItftH: writ.-*

of prohibition: Rule 1100; writs of crrtioTori: Rule 1101; and for
the speciaJ form of action commenced by a writ of attachment, intcrlo-

cuiory proceedings in nn opiinary action are substituted, by which
the property of an absconding debtor may be taken and applied in

payment of his debt** : see formerly, the observations of" Miicleniinii.

.I.A., linnk of Hamilton v. Aitketi. 2t> Ont. at p. fil»0.

AffldaTlt for Attaehment.—The order for 'in attachment is

obtained on motion ex parte, supported by an affidavit to be made by
the plaintiff, his ser%-ant or agent, shewing that the defendant was
resident io Ontario, that he is indebted to the plaintiff In a sum
exceeding $1UU, and stating the cause of action, and that the deponent
has good reason to believe and does verily believe that the defendant
has departed from Ontario and has gone to {i^tating some place to

trhich the absconding debtor i* believed to have fied. or that the
deponent is unable to obtain any information as to what place he has
fled tot. with intent to defraud the plaintiff of his just dues (or to

avoid beinp arrested or served with process), and was at the time of

hi^ so departing, possessed of real or personal property, credits or
eflects, not exempt by law from seizure, to bis own use and benefit

in Ontario: Hart v, Ruttan, '^ C. F. ttl3.

There must be the further affidavits of two other credible persons
that they are v.ell acquainted with the debtor mentioned in the tirst

miiiied nflidavit. and have good reason to believe, and do l)elievf. that
the debtor has departed from Ontario with intent to defraud the
i>laintiff, .r to avoid being arrested or served with process.

For forms of atfidavit to obtain an attaching order, see H. A; L.
Forms, Nop. VJI4. 121,'.

The forfeiture of a recogniz'ace to appear constitutes a debt for

whxh an attachment may issue: Regirm v. i^tewart. S P. R. 21)7.

The debt which the plaintiff claims, must W actually due and pay-

able ; where the jHTiod of credit had not expired It was held that the

plaintiff was not entitled to sue out a writ of attjichmeni therefor:

K}ilc V. Barms, in 1'. U. 20.

The same particularity in stating the cause of action is not required

ns was formerly re(|uired in an affidavit to hold to bail where no
order of a Judge was required, nor fhe same particularity as is re-

quired whtrt" per=on[i! liberty is inrolred : Bauh of Hpniilfon v. lining

(2), 12 P. R. 430.

^ 1
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Formerly attidavita uiiud whioli tbe order wa^ ifi-aiiied Dot styled in RultlOM.
Dtiy Court, although itworn befort- u CouiniiHriiDDiT for taklos alii-

davit* io the Q. B., who oppeiidwi to hi" niftimturc tin- \vnr<1>i "\
CommiMioner in B. K.. etc.," were held to \m> siithciem : Svott v.

Mitchtll, 8 P. 11. 518. follnwinjr EUerhy v. W'altuu. ^ I'. U. 147; and

not following Uart v. ttuttmi. xui>ru\ and »•'»? WnkvtiiUi v. liriici.

5 I'. U. 77; but now thiit the niiidifiition f»r lht> order in to W timdt'

in an action comuicnfwl in the u»uul way. it would c<'pni to he proiNT

thrtt tlie affidavits should be stylmi in the nction. Wli.ic ih.- diMfud

nut hn» left the jurisdiction it wUl he necessary to olnniii h-uv.- i.i

N-iie the writ : ^ee notos to Ruka I'ili e/ Ktq.

A statement that the defendant wan indebted li> the plaiiilitrK in

tliL' auiotint of certain promissory uoti's decoribed. sliewinjf them to

he overdue and held by the plaintiffi*. and that d^'t'iiidiini had de-

parted, etc., with intent to defraud plaintiffs, was lielii mitBcient

:

W'akvfield v. Bruce. T) P. It. 77. It U nut nwfssary thm tin- plaintiff

B^ould swear that the debtor was residing in thi« Provim-e, if that

fact be Bworn to i>y ether person>i Ih. It is Kiitlicient to sliew that

the debtor intended to defraud the plaintiff, without shewing intention

to defraud creditors generally: lb.

An affidavit made by a i'ounty ('n)\vti Attorney provinsr a d.bt

due to the Crown by an absconding debtor was held sutficient :

Reginn v. Htcicort. S P. U. 1!'.»7. On a motion U) set iisidf tli- writ,

it was held that any defect in the affidavits on which the oi ;''r fof

the writ ""as granted, might be sui>p!ied by the affidavit.-; tiled in

answer to the nioticni : lb. Where a defeiidani had by his solicitor

accepted service of the writ with lin(.\\ledge of certain alleged irr.-i;-

nlnrities. and nt^lected moving against the writ until after the time

for pleading had expired, he was held to have waivetl the objection :

Ih.

A defendant whose family resided in the Knited States, but who
frT >everal months was in the I'rovitice purchasing horses for tlif

I idted States Army and contracting debts therefor with the declared

intention of moving permanently into Canada, was held to be suffi-

ci*^ntiy a resident within Ontario, to be within the Act: lliggittH v.

Bradtf, 10 U. C. L. J. iI*W. Where the deponents reside far from

the debtor, the grounds of their belief should lie set out: Bank 'if

i l,l>ir Caixiiht v. Sjmffonl. '2 O. S. 373: and see Rule 51S. Where tiie

affidavit stated that the defeiiiiani " has left the Province or i-*

concealed within the same" it was held sutficient : ToUcii v. FUtchcr.
'1. T. 2 & ;t Vict.; Har. & Jos, l>ip. a. The affidavits must shew
that the defendant is. or was. a resident of Ontario: Hif/fjiiii v.

Brady, 10 L". C. L. J. 2G8. It is not sutiicietit to describe the debtor

as •* lately doing business " ir. Ontario, nor to describe him as hav-

ing departed from Canada": lf>.

A claim for unli<iuidated uanmges is not one tipoii which an ortler

I'or attachment can l>t obtained: see Clark v, Ashfirld. K. '1'.. 7 W.
4: Ont. Dig. i., p. lltli.

Application for Order, to whom to be made.—The appli- „^ .

ciition for the order may be made to a .Judge of the High Court, or tOf>r,li'r

'

the Master in Chambers, or any of tlie Tx»cal .Judges, or Masters having
jurisdiction in Chambers undiT Rulcfi 4li. -i''. 49. Where thi' order

has been granted by a Judge of a County Court, ir has been held that

lie has no jurisdiction to entertain an application by the defeiid;nii

to set it aside: Du^her v, Dbthrr. VI P, U. ."IS. but i>erh;ips in this

ruse it mis not fuffioientiy taken into acroiim riinr the jurisdiction of
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Enlt low. n County Cuurt Judge in nctioon in th*- High Court ix not limtinl i,\

tlip iirovinUntH ..r the Smtuif. U. S. (>. .. Tli. ^. ^'. ninl t!mt li.' li,,'-

M.iw II jri-iiprnl jiiiimlk-iion In CliiimlMTx in ar-Koiih in the Uigh Ctmtt
iindtT rhe Huhn. nver nnd nt)ovt> that conferred l»y the Statute: ^..•

.1. A. s. KHT.
:
and Ifules 4r>-17. Ulierf the nmount rlalmed Ix within

the juriidlction of the County <'ourt thp application may l>e umd.'
!*• and the unler nmy be iuii',! (><[ >,t that Onirt : R. H. O. c. T:i,

Siircfssiv.' :in.ltiitlinii» may hr mad.' fm- nn mder for ottnchmrn-
to HucTPwsivp Judges upon the Mnif material, and lui order irrnutfii
l>y miy <m.' ui theiii will hp u« valid iiK if it hati oeen made hy t1i.
hrst one. but »n each MUbflequent npplicntlon nn the tame or dilTiTHii-
niareriai. the Judge uhould be notlUed of every previous appliratimi.
ThrKjjth thiH Ik iiiore iin a matter of propriety than a legal ri>.'ht, ^uil
the omiKsion to do ho would not be a ground for setting anide th-
order: Hank of Hamilton v. Baine ('Jj, 1^ P. it. 43i>.

F MM ->! Form of Order.—The Statute (we It. S. O. r. 7l». h. 2i, pimct-"'''"'
thii the order is ft appoint the time for the defendant'x puttinsr in
special bail ii.r., !*erurity in the action: .see Ruh KXUt. which tim-
ii* to be regulated by the dlfltance from Ontario of the place to whicii
th'- absconding debtor is supposrd to have fled, having due regard t.

Ill'- meann of and the necessary time for postal oi- other coniniuni-
cation.

'r was formerly held to be unnece»«ary for the order for the wri'
til slate till' amount for which special l)ail in to lw> put in: h'-f/i,'"
V, stt:tcart. 8 P. R. 'JiH. The sum jihould. however, now be nani'-i
ill th'' iiiiliT of attachment, and the amount sworn to in the alfi

davits on which the order is obtained is the amount for which scHurit;
must bf put in: lb. at p. :{(N». and see Rulr MM'A.

For a I'lTiti of i.nlcr .if alia, hiiicnt. s,..- II. ,\; I.. Kn

A-s to the duration of the order, see Ruir liNji).

Nn. V2]';

Effect of Attachment.—The plaeini; of the order of attoclini.'Di
ill ili. ^l|. riff's hands does not of itself bind the goods of the dfbtoi.
ibt-re must be a levy made thereunder: Potttr v. Carroll, U r. r
44*J: neither docs rhe order bind the d. Ittor's iand.s until actual
seizure: Kinfiinnll v. Wurrenir. Kt T. C. Q. It. KS : Rohinxov v.
lirnjin. in 1*. It. 127. Where there ha.l iicfn no sci/,iire under tli-

ii.-d.T until after a fi. fa. had bei-n placed in the Sheriff's hands, th'^

latter was formerly entitled to jiriority : !h. Since Tha Criditu,<'
IfelU-f Act and s. 18 of Tkc .-U..vcon(/in«7 liebiom Act. however, ther-
will bo no such priority. F'ormorly where priKcedingx under Th'
Aburtmilhig Debtors Act were taken prio'- to the delivery of an ex.'cu-
rion I., the Sheriff, it was bf-Id that Tfir Crrilitors- Rrfief Act did noi
apfily: liur the diBtrilmlioii of the property attarhed took place undf^r
T/if Afmcoiidiiifi Dibtors Act. and creditors had lo recover executini!
for their dehr.s m order to participate in tli*' nrnceeds : Macfir \

I'cnmon. ^^ Ont. Tifi.

The SherilT may sell perishab!" goo<is attached, provided the plain-
riff first cives security: see R. S. O. c. Tit, ss. .', fl. Other chnrtt'I

property is rntnined by tlie ShcrltV until an execution ij- placed in
his hands under which it may be sold, unlesv jm order for its sale
is previously nlitained innl( r -^ectt-.n 1l>. nnd unless the Sheriff is

refiuired to restore the property to the debtor on security beim;
-hv-r- ;ii!,l :-(!',.-w--vl .

-.--,- }i,i!r !'»,-. nr -m Ihe ;ittafh!ii2- nrdrr h.-;r,z

set .Tside.
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My It. S. a v. V.K H. IN. It 1m iirn.hWil llmt " in . hm- ilie in-.»iMTiy

nnd fffwlit of ilif filiT'imiinii; <lvt)t(n- iir^' liiHiiilii m u, -iitHfy Ui<-

cxfciitiiitiM titiil oth' r 'liiiHi" rtrfifii'l. niiii>' ^h.ill Ih> iill.>w>'<l to 9linrt>.

i,lil.*s« tlieir IinHftdiiins uii.I.t tUix Act K.. .. rill ('.•"..(H/t«y IhtitoiM ,',

.|r/t. ..V Thi- rmhtn,'.- llili'f l«^ ..r til.- vi^i.ii- ..t 7'//. /Hpmm.<.
('-(ii(^ .l(,7 rf>|iiM-tiiii: iihsrtiM.linji iji-littn-s were (iiiiiiiniici'.! wiiliiti xix

tixitirlH fniiii tin- 'ljir<' iif tlif lirxt <jriT< r nt ntLiiliiix'iir " I'v tli<'

fnllnwiriii n. lit. it W iilxo |U'nvii]tHl rimt " tl)r 4'cii)i-t or ;i .lii<1;:<' niiiy

(Iftiiy ili*> tlintrlliiitioii in nritct- n* ci^<' ^l'll^•^lllll<' tiiiK' |'<*r ilii> <ili-

tiuiitinr "f jinliiiiu'iit, or iilhi\Miii. f nt I liuiTi. hy p-i-.m* wh,, jinvf

(oiiiiinnt't'l priK'fniiiiKJ* in thii' linit- nKiiitiHi \\w ;ili-.. ..inliiitf ilibtnr."

I'll.' (niitinlilt* t'llVit .if ili.'M' iiniviHii.ns i* thill it i. ti.it n M^iiry

I'm- .itli'T . r.'cliiMrw ti» |if.»r.'.l hy iitlHitnn.ii Imi ihiil \\\\'-xi- miy t'\

.•.'iiti.iii \- in th.' Hhi'rilf'H hiti..!^. ii will siiltiiv f'li- ntli.-i' i-i'.'<ii[.>i.<;

|M -ilitiiiti iMiiitions III i-criilicntcM iiiirtcr '/'A. rnililots' Ifil-} \.t.

iiti.l tliHt to tlint fXtfiit tl»' (lr<it.i..il in Miuf'n V. I'< •Dh-.ii. -k,,,'!, n\.\\

now \)i- r<mr.l.krcil to lif siiprrNfM. .1 :
ms /,', \l:,„; \. W-iU-u,. \\\ \\

Til.' Sln'iitT slioul.l iiiiik*' tiJ .ntiy iin.hT «-•( . 4 ui fli. r,-<U-

lur.i' liil-ij .\tt, I'ortliwitli iiftt-r 'iiiy liniil nnt.-r f.ir .ii.sliihiith.ii, not

jit iti4> «-x|'ii;iti.ui of tl months ft. mi tti.> ilm.' of tln' iso f ili.> dr-^t

onk'i- I'f iiiiiuhnicTil ; iin.) n iii'.jitoi- in .ml-i' \» .tluir.' imisi |.rii\.-

liiK .'tiiirii williiii :;it il)i.\s fi'utii [ti '.ii'i- loc .li'^tnliiitioii i •'> .'ii tlioimli

till' fiJu'ritT wronnly nmk.'r. ili.' nihinl .iiiiv liiti'n. or .ihrnin mi ..ril.-r

iui fnrtlHT liui- nii.U-i- ..<. l.l: MxH \. \irul. Jf, i\ U .1. :>*>]. Tli.'

(irst aiiiiiliinii .ri'iliim' i> I'liiiilril tn piitirily ns nt,'!iiii>t .n!i.- »ii'<i

itors t'..r liis .'u-t^ ..f i^siui'- llif iii'iulini.-nt nthi tin' Sli riiVs f.>.'.s for

fxt'cnrinir it. nn.l nlsn ili.' t-oMs .if .ilitniiiiTii.' iwi .)• r lo s.'ll ili<-

lnoit«*rty: Diirliiii/ v. Snnlh. Hi I'. It. .!•;«'; .iml ^- 1!. ; . I), i'. T'.t. s.

IK [',}. l/ugkcM V. ri*l,l. i» I'. U. 1J7.

.'.ftiT nn nttili'hiii;: .ii'.hT liiis hcfii iiiinlr. ;iii ui'.I.t nun \"- ni:ii|.'

ilir.'.iiTis tliinl i-.T^ons. mi.1i ;is th,- .solirirm, „\ Mi.- ,|,l,i„r. ti. iti'liv.T

to tin' SiicrilT jnoiitTtv oi lU*- ti.'l)tor wlii h mi, !., in rliir iLimi- :

lluiititi V. Williaiufi, Hi 1'. It. l.t.

Ipon siTvicc of thi- writ .if siniiiii<m.s iiml .Mitt-r i>f iMMiliimnr. tli'-

pliiiniitT iiiiiy prott'eil in tht> n. tion to olitnin jn.lLfMi.nit ti.-^ in an
nnl'nni-y n.'tiois si-Mj-rr c lli-- ;.i-.h i-iniis -'f Ifiih 1<h;-J.

10«0. Tlu- attiieliiii>: nnlrr .-li;i!l tv .hih-.l ..ii llir .hiy nii i

whirh ir is iiiaiK'. iiii'l >liiill n'lMiiin in I'ur.c iis Imi^' •,\- ilif

wnl i-f siuntiunN i- in I'nrtr. (.'nn. liuK' iniiit,

'I'lif writ of j^iniiiii.iTi^ i-.'iiiiiins in f»vv<- f.ir 12 iii.nul'v: Ifiih l.'i'J.

lOOl. Till' jilaintitr may. n. iiii_\ tinir uilliin >i\ nmnth.-^ ^

fi.ttii the date of the nriirinal iinlcr nt lUIadii'ient. iipiui ii|)-,'

pliditinii t(i the projier tillicor. clitiiiii one m' ninii" ft't't'tlcl

f(i|iy (ir fopios t»f iliu attacluM.o ov.li'r. whiih may lit- (li-livureil

lo any SlifrifT otlu-r than llu' ShorilT lo whoni tin; .iii;:inal

f.i.lor was lielivorod. for tho purpose of allachiiii: the jiro-

perty, credits, or elTt'd- of tlu' dct'eiidaiii in aid 'U' the orjo'i-

nal order. Con. Kule 1091.

T;i!-;vt. ffrr;:i R. S. O. 1S77. r. f.'-, >.. 7.

,I.A.~>^1
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KnlM Hlx iiiotitliM uii- iifiiti(>iiP4j In U. H. O, 1S7T, r, tW. m. 7. li-cni.-..
lOU, lOM. tliat wii*. the ihinitiim of thf writ of ottnchm^ni. It woiiM lii,\,.

(k-ch uiur.' t'm».ii.t.'rit with Huh MnUi to bav*- lliulrv*! twelv*- mf>inii.
lUfU'iiii ut' i>ix uiuiitlw in tli« nbore Huk.

X,

,',rmcdai.n. '"lOea. Bcfofe tlic plaintiff shall be entitled to sign jn.lg-

mcnt by ilefnult he shall file an atlidavit, proving tlie um«.imt

of tliu dolit and daningw claimed by hiai in such action, utter

giving tifdit f(ir nil pnyineuN and claims which niiglit If

set otr 01 hnvfiiily rliiinted by tlie debtor at the time of mak-
ing the ntliilnvit. Con. lUile 1093.

'iln». Itult Mipfm'.ifM U. H. O. ISH7, c. m;, ^. !i.

Viimt of ttip debtor'! Bignnturo to a nolo, witlnnit iirimf ol i|i>

pljiiiiilffs beinir the iinyccM, mix lonHl.Icrwl MiUitifnt prortf (if iii'

<:<lit: Ait/tUtoh V. Ottnet. 4 I". C. g. H. 1147.

lOttS. 'I'lic t'oiirl or Judge may. either l)efore or after

final judgment, permit the defendant to put in security iu

the action and defend the action, in the same manner, and

subject to the same rules and discretion, as on a like appli-

cation in an ordinary action. Con. Rule 109-1, amendnl.

ThiH lluU *tupeM.>.|.w It. ». O. 1S87, c. (W. s. 10.

The security requin-il ro l)e put in i« the t»niue an is rw|iiired whi-r.'

a tli-ffiidiiiit is nrrrsted on mrnHv process: >iee Rule lOy" and nott-s.

and Huh KHW.

Formerly ivli..|i n rlefpndarit enterpd an appearance, inntead i>f

IJuUinK in t<|«»Tiiil Imil as rwiuired by tli<? writ, it was held to Im'

a n>ele.«<s procfi'dinB : liigina v. .Stvicart. » 1*. U. Ul»7 ; the only Wiiy
in nhicli tii' defendant could entitle himself to defend the ncii.m
l)eintr b> puttinir in ^fw^cial l)ail: Offait v. Oifay, 26 V. C. Q. B. 3(W.
L'ndpr tiu' present itulcn. however, thf dt'tVndant may appear and
defend llie mtion in the name way ns in any other action, and sevur-
iiy i»* only required to be put in to enable him to obtain the return
of hi« property under Itah lOiiTi.

Formerly, anolher iittadiing t-reditor of thp abscondinu debtor
tcight appear at the trial of the plaintiff's clnim and cross-examine
th(^ lilnintiff'« witnesses, nnd addrew rhp jury nsninst tlie plaintiff:
Latui V, Baker. V.\ (*. P. .">(HJ: and such other creditor might also innve
foi' H lU'w triiil (if the plaintiff's action, upon affidavits sliewing fraud
nnd collusion between the plaintiff and I lie defendant: lb.

The vnlidily of a judjrtnent might formerly luive Iteen aitack.'d.

and may still be attacked, by another creditor of the debtor in nii

i'ldcpendent proceeding: McDnnaH v. lioirr, I'J Gr. 48; and formerly
nNo by an interlocutory application in the action, in which the im-

pemhcd judgment was recovered: liunh of Montreal v. fiiiniluini.

1 r. i\ g. II. 131; White v. Lord, 13 C. F. 28i» ; see al.'^o /Tei«« r.

Wheat. 14 <'. 1'. r>l : Wch»on v. McMahon : Ih. Tt2\ : see It. S. O. 1S77.

c. IIS. -s. lil : but this section was i,,,ealed by 40 Viet. c. C, s. 4 (O. i.

nnd no similar enactment made, so that it would seem that a third

t<iU'l,\ I'iiiiiiut iiuw intervene by ^ucli an interlocutory a|ipiiciii ii>[i.
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1,,1'iit i'iit)>rtHl itiirfiiiiiit to tli>- li

I, ivf.-ifiin". Ill ill'' lll"ltiIH'> '!

ill I.. Mviul: WilU V. i'anoll.

lll*iiillHtU li» ».

IN.Illl^- ol II I'nllllJJ r.

llll'illii'l' ricilllor »lli'

lu I'. U. U'2.

.<l'lt- a jii'lu- KttlM
.lilJxr uiM.ii 1044-lOM.

Ijf'i t(i lie let

1064. The security (whcUifr giM-'ii \\ii!im liiu tiiin.' liiii-^;;'^"f;|^j'^^

ited by Ihe unlcr, or vvitliiii -ucli liim a- \\\v I'miri itr u

.Iiwl^t' ilti'L'cIs). ;^lmU tiL> given and iill<>'.\>.-d in liUu iimuiitM'

a^ if the del't'iidant liiid buon anc^ti'd tor thr iimnii .-win

to oil obtaining the attailiuiuui. Ion. iinW- \*<*'>. u-it'lt-i.

JiiS tiulc Nui>fm'tU-» it, n. o. ls>.7. .. »!•;, .. 11.

lOOfl. L'jKjn tliu del'eudanl'^ ;?'^i"b' ""'' "''I'lming li.t'iv.

r.lli'wiinco of securitv. all ..i- ]>ro|)url_\. ci-ydii:- and clTirts
'"

i'tiiiclu'd in the action (exiqiting any «liit.li uiav lunu '"ivn

ili'posed of a!« jieri^lmblo, and thun the net proiuoU nf tlif

j;(Mid> po di:.|)o.-('d of), sliall l>i' ri-titrod and paid tu liiiii,

Miik'-s tiu'ie iiu "iinie other lawful gmmid for tlif Shnitl' t'>

withhold nr dHain tiu' >anie. Con. liule 1'»IM;.

Il.i-* Itviv MiiHTsitlf^ It. S. (I. ISST. .. lit;. >. !_•

lOOtt. If at any tiiu*' bef'trf tiie exetuiiuu i-TiUf- it aji-,-,,,,.

pear.-, upon niotion. Iliat the dufondaut wu;^ not an al>siondiiig'|'''

di'litor at the time uf ohtainiii;.' tlu- attacidng order, lie siiall-| ;"i

uvover his costs of (kdVntL*. to tie deducted from the amuuiit

«'f tlif plninlilTV claim or juilLnm'til; and the plaintilt shall

hi' entitled only to jiul;.Mnent or execution or (" ) the ('\c.;>. if

any; and if the taxed ni-t^ of tlu' defeudnnt are ^.Tiatrr than

the amount of the plaintitt's claim <ir judgment, the defuu-

dant shall he entitled to an order for i>aymfni of the cxit'-^

forthwith. Con. Kule l<tO;.

Tills Uiile sii|ifr't'(le.si II, S. O. ]Ss7, c iW;. ... ]'.i.

lot " i»r ' is pmliiihly 11 iiii>tiili.. for " for."

The intent wiili Hhuli tli.- lieMin' Idi i

fillitinvit "11 nil np|ilitntii)u to set n^i^le tin-

liaiiilall. i; r. It. Hi.-.

Where ptnp.Ti.v \m,\ lieen xi,l\ iiiiilei' tin- iit

on -ietiinp it nside. orilei-cil tli.- Sli.'iiiY i<, pay nver Un- iiioiit\vi: v>:\'

lizeii to the (lefeudnnt. nu.l .liit'ctiMl that m. n.linn sli..iiiil Ik. iWouglit
lur nuythi.nf ilolie uiult-i' llif iiilii' iiimiir : Hurt v. UiiHon. 1?, C. I*.

I'lnVlluv cini

attnchuieiu :

li>' triei! i

Ihe C'oiiri,

3. liEl'I-KVlX.

'J'he nctioii of ip|ilt>\in wa-
(ifiivoi-v of snods w!'!i!ii>;fi'.!!y •

I'll uinlei' n (lislivss ; Inn fiiri

thi' I'nnii .,f ,

of rh. po,-..,

hi<t(.i-y of t
1

inn fi.i

-1 -f :.
t



1284
CONSOLlUATi:!) KILES.

Uw the form of action was .'xteii.led to other cnaes in wliich th^

Buod^ sought to be ret-ovn-eil lm<i not l)eeu «li:<ti-aine.l or taken out ot

llie niainlift's posseHsion. but were merely wrongfully detnine.1 by tbe

clefeudaiit. An action of detinue luiitht .^sul* in the return ot the

iiight be recovered. 'I'lie

ain the goods in tlit

was extended, so as to be emiiUiyed

of tlie gooiirt was the imii'Ttanl

(letVudaut. ^»" ..^i...^ -^ ". - -~.^~. - „
,, ,. , ,_.

goods, but was aUo for damage?: for the unlawfully taking or detain-

ing of goods, and the value of the \n>OiU might
, . , ,

ohjeL-t of an aitiou of replevin was to obtain the goods in 'be first

place, and therefore this remedy

in cases in which the obtaining

matter.

C. S. r. C. c. -J'.i. ". 1. and li. S. O. 1S77. v. Vl. s. *_». provided Hut

an iiction of rei'levin might be brought :

ill Where personal property has been wrongfully distrained und.T

,he circumst.UKes in whi.l. by the ' ' '-' •"-'
''

the Con. Stat. V. C. (viz.. oth

brought

:

law
I>ee.

i»f Kngland ai lli<' diiii'

lISri'.H, replevin iniirhi b.>

(2) Where trespaw*. or tniver,

or detainiiiK of personal iiroperty.

This is in effect the present law

li and :i. which are as follows :

—

l„
2. Where iioods. chattels,

sury nutfv. Iiill^i of rxcliaui;

iiigs, viUiiiihle .swurilies np

liiivi' bffii wrongfully 'list

whiih by I he law of l-higlaml.

ri'plevied '

1S.'5|. ,pMn, iiirli' lii'

listress as unlawfnl may briiiL- an ;

or where s-.ich good-*, chattels, property or

otherwi.>ie wrongfully taken or dftaineil. the

ptTson capable of niaimaining a

iii!iy bring an action of re)
'

chattels, properly nr etlect!

vouhl lie for the wrongful takin.'

as embodied in It. S. <). c. Hd. ss.

deeds, holds, debentures, Ilro[lli^.-

;'. b'lnks of account, paper:-, wii!

other personal property or eff.'i i>

rained under circumstances in

r.th day of I>e<'enib,>r.

the itersoii roinplainiii;;

tion t)f repl<.-\iii,

ffects have 'i.'^ii

n • ner or oili- r

ction for damaires therefor

n for the recovery of the gootls.

jind for the recovery of the dari-

u\>\sustained bv reason of the unlawlul caption

tion. or of the unlawful detention, in like mam er ms :ir rir.

are brought and niaintaineit by persons (-)mplainiu}: of unht

ful distresses: It. S. < i. ISST. <. ">. s. 2.

tti'tn

tbv

n-v Coo
K-viiT. IViililT.

1 under II

h.UI
I 3. No party t

replevy or take out of the custody

other olhcer. anv personal property seizeil by In

<'ess ilgain^;t such party: H. S. O. 1HH7. c. ">. s

In^i^r section '2. replevin will he in Ontario thnuKli there ha.- Ivi-j

no wrongful takfui:. hut a deiemion only is coniplainerl of
:
/>",/ \

rotfr^. •^', r. C. I}. It. .'mS, and though l>oth a wrongful taknii: an!

; iieieinTon a\e'a!!ei:e'l. fur every deteurion \> a new taking: /''.

Kt'i. levin mav be brouL'ht on an iniprojier distress for school rate-.,

\i.',l.-n>:rth v. ilrnh'in,. 7 <\ I'. 171: and see Unlinn v. Cal'hr. 2(. I

! r^M U/m.- v. M'iiunwu. :iH V. i\ Q. H. :ur.
:
or for other taxe-.

Snnrnif ^. riff, f-l Tnroi'tn. I'J C. P. IS.".

Wli.re a distn..-^ is prooeHy made for .-^onie taxe^. aari also for

other sums nor properly eollectnble. it would seem that r'ph'vni will

not lie until what in proiierly due has b.M>u paid: f»rl,rtt v. .lahvlo'i.

11 ('. r. :>t7. (Joo'ls iinproiw^rly pledged or sold, by a pt'r.son haviu::

1K» right thereto, mav be rpjdevied by the owner: /<».•</' v. Fnj. 15 Out.

fJ'J. Forn^erly. goods j:eizod under an attachment from a Division

("ouri iiiigh; hitve hei=ii r«p!evu' ! !iv a third nartv clainiuii': tbci ; his
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own: .InioM v. Umi»». 11 V . C. Q. 11. I'Jl ; Iwl ill- l.n.|..M- l'l'l'"'>; f,2j,",»«,
ot tlie olaiimmt is now to pmcwl un.kr It. S. (I. c. m. ss. J.i tllWT, 106».

«t./..- Iiul see lliiil V. Millt.uiihl. '.'H C. I'. 147.

.V« U'inff ill tlip custodv nf tin' l.tw tlic followiiic IlilVf lit'.'U held tOi;oo(l»iii

I,,, not ropli'viablpi—.V vcs^i'l in tlie lm"'l« of n rollwtoi- ot rusioms, ™«(|»""

spizp*! for brencli of rpvpiiup laws: .SVof/ v. .1/(-//(h'. :t I'. 1{. Itl; coods '

111 llip litintis of an ofHfial assijinw in insolvpiipy :
liiirrl'iii \. Siili'tti.

1 V. H. 14; anil spp iIip .|iip^tinn as to liow far cooilw spiz. 1 niiilpi

expciition or attaplinipnt aip iirotectpil ftiim tlif rpiiiPiIy liy rpi.lpviii

ilisciis-i ' in .laittcKOii v. A'l it. >> V. U. o.

Rpplpvin will not lie apain.st a iioiuiil-kepper :
ft^li'itLtan v. Ihtnji.

S Ont. lii").

In rpplpvin nirainsi onp pprsoii goods pannoi lip taken out of tip' {;n<MN m
ppacpnlile possession of aiiotlicr willunit nftirp or d.'iiiand: (;. 11'. I!ll. l'""":;""'"

fo. V. MvEii-nu. lis r. C. (). II. T.-JX: Sl„,,ir v. .S/.ri«.)i r. 7 Ont. .\pp.
J;;;™"

4'.l7 : Uoarigan v. nritnll. » 1'. It. 1S4.

I'lailitilfs in possp^»ion of pprlain liiiilipr limits wpi'p liPld entitled

to maintain ippleviii acainst a wrons-d'sT in respeil of snw-loss put

o;i the limits, tlionsli l>y rpason of an inlirniity in iIip lieense tliey

mlBlit liavo no title as nt-ainst tlip Crown: Ciliauin- \. HihI;. 24 f.

1'. IST: and spe auairo,,,! Uiuihtr Cu. v. fliiUii-. V.MH. \. C. 4ll.i'.

'.Ill I,. T. 741.

rndpr tlip tPims of tiip C. S. 1 . C. >•. 'Jll. s. 1. it was toraiplly liPld

til;it wlipie lllPre was not Mllfieielit evidenee to lollstitllte a poliver.

sioli of the l-'oods liy defpudanl. so as to siiplmrt :in action ot trovpr.

rpplpvin would nor lie: sm«W,i v. Cnllnijhrr. -Jl-. (".1'. o:il ;
hm tip

old learnlnc on the siilijept of ponversion is not imported into the

system infrodiiced liy the .Ind. .\<t : .'-'timson v niii-lc. 11 Out. ."i.

I!. S. <>. e. (ill. s. 2. provides tor reilress where cnods are wroiigfnily

taken or detained, in favour of the person papalile of imiititainint: an

action for damages therefor, and in such cases the question is. whether

there lias heen sneh an unauthorized dealint: with th" plaintiff's

property as has caused him dainate; anil, if so. to wliai esteiit he lias

sustained damape : Stitimoit v. Hlock, xniirti.

An eiiuitahle title to poods will now he siiffleipiit to suliport an

aption for tlip rejilpvy thpipof: fiirt'r v. /,«om/. 2ti S. ('. K. 4:{li.

10«{7. Wlicri' 11 person is ontitli'il In rciilcvy iiropcrty ho
;"^';;;;';;

niav iilitniii an order therefor in tin iiotiim mniii'tnced hv

writ ot simimoiis. Con. Rule 100.*.

The Older issued, of wliieh a form is civpii in the .Vpp.'iidix l-'orni

i:;;i (see II. tic l.. Forms, No. 122tii. contains what was fpriuerly con-

tamed in a writ of rejilevin.

.\n action of replevin is to lie conimenced like any otlier action,

liy writ of snininons. and the return of the poods is to lip ohtaineii

lo or.ler under Itnl' I'H'iN. after llie aelion lias he'ii >o iiiaiiiieiu'i'il.

10«8.—(1) .^n "''li'i' of replevin may ho ohtaincd.
^^

1. On motion therefor on nn atriihivit hy the person claim-,,

ino I he property, or some otner jier on. shewinL' the Imis '^f

the wrongful takin? or detention eniniihained of. the \;\\v and
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Rnle low.

'Iniei' may
issue on
l/ririi'V if

the i)roi>ert;

wa«<li»traiii

e<i for rent
or <laiiiai,'e

feasant.

CO.NSOLIUATEU RULES.

description of tlie property, ami tliat the person claiming it

is tlie owner thereof, or is Inwfiilly entitled to the possession

thereof (as the case may be);

8. Or on pni cipe if the person chiiniin:; tlie property, his

servant or agent, iiial;es an alfidavit stating,

(«) Tliat the person claiming the property is the owner
'

or lawfully cntitleil to the possession thereof

{descriliing the property);

(6) The value thereof to tlie best of his belief;

(c) That the property was urongfully taken out of the

possession of the claimant, or fraudulently got

out of his possession within two months ne.^Lt

before making of the affidavit

;

{d) That the deponent is advised and believes that the

claimant is entitled to the order;

(c) And that there is good reason to apprehend that

unless the order is issued without waiting for a

motion, the delay would materially jirejudice the

just rights of the claimant in respect to the pro-

perty.

3. ()i- "11 pr.icipe (in case the property was distrained for

rent or damage feasant), if tho person claiming the property,

his servant or agent, nuikcs an alUdavit stating,

(a) That the person claiming the property is the owner

or is lawfully entitled to the possession thereof

(describing the property)

;

(b) The value thereof to the best of his belief;

(c) That the jjroperty was taken imder colour of a dis-

tress for rent or damage feasant

;

and in such ease the order shall state that the defendant has

taken ami unjustly detains the property, under colour of a

distress for rent or damage feasant (as the case may be).

('?) Except as hereinbefore mentioned no order of r«

shall be issued. Con. Rule lOflO.

plevin

Taken from li. S. O. IsT 7. f.

TIio order is i^'^ued on / inci/i

tlOD iff COni!)!"!!'''''! ^ff- fiilf

tlip officii' in wlin.<.' nitice the

in (a.'ifs whfro The jroofK hnvw
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been token out of the iilaintiff's posseK^ion. or (li»tr.iiu«l for rem. or Rul. 106».

ilanMBe fensnnt. A special application is necessary umler clause (11

in other cases.

The latter application is made in Chambers ex paric unless the

Judge directs notice to be given :
Rule 1069.

The affidavit for a j.r.rciue order is to be b.v tlio p.r-on claiming

the property, his servant or agent. -Vn athdavit not .lescrilnng the

deponent as servant or agent, but u«ng the words now acting for

the said (plaintilfV was held to be insufficent. but tor th.. tnct that

it further shewed facts from which the agency might be inferred

:

.i.rmld V. Hamilton, 1 F. R. 283.

l-he aaidavit on special appli.-ation under clause (II may be mad,,

hv any one cognizant of ihe facts necessary to be sworn to.

in either case the nIHdnvit must be sufficiently espUcit to etia .1..

the Sheriff to identify the property: Joncn v. ( oot. - f. u. u...u.

/Jo„ri»a» v. /Jri.-colI, S P. R. 1*4: and the description must be inserted

in the order: tiulc ICTl.

.\n objection that there was in fact no tating or detention is not a

ground for setting aside the order: that is on., of the >inestions to be

determined in the action: OiMiritt v. Vongtr. 11 L. L. >!. 1.. I-H-

Vn order will not be granted to replevy a vessel seizcl lor brcucli

ofthe re"nue laws: Scutt v. llcUae. 3 P. U. 1«; neither should the

order be issued on precipe in such a case; lH.
, ,

.

Itetore taking the property the Sheriff takes , bond ft-om the plain-

tift under Rule WTJ. unless otherwise provided by the ordei.

Where the order is is.sued on pmcpc the Sheriff takes the proP^W

LTi, ,,u does not replevy It without further order directing

him to do J^ eZt wn;,^ the property wa.s distrained for rent or

damage feasant: Rule WiU.

106».-(1) Where a motion for an order b made, theiw.;-;

Court or Judge may proceed on the ex parte application of th.l.u,.,

the plaintiil, or may direct notice to be served on the defen- „*.,,„^^

dant to shew cause why the order shoukl not issue; and ma^ ,,,,..,,„,d

in either case, grant or refuse the order, or direct the Sheriff

to take a bond in less or more than treble the value of the

property, or mav direct him, in addition to takm? a bond

pursuant to Rule 1072, to take and detain the property until

the further order of the Court, instead of at once rcpleN^ing

the same to the plaintiff; or may or.ler that the plamt.ff in-

stead of giving a bond be at liberty to pay into Court to the

credit of the action such sum as may be proper (to be named

in the order) to stand a.s security to the defendant ,n the same

manner and to the same extent as any bond whicli the plam-

tiff would otherwise he required to give to the Sbonff: or may

impose any terms or conditions in granting the order or in

refusing the same, on the return of a motion, as under the

circumstances seems just. Con. Kide 1100.

Taken from H. S. O. 1877, c. nji. s. 7.
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i

*iotSiot3 ^^^ i^ouey paid into Court shall remain in Court as secur-

ity a^ aforwaitl .siibjuut to further order by the Court or u

Judge. Kew.

Defendant
tiia.v np|ilj-

to di»ehart:i
order.

lOTO.Wliere an order of replevin is issued, the defendant

may at any time, or from time to time, on notice to the

plaintiff, apply to the Court or & Judge, on affidavit or other-

wise, to discharge, vary, or modify the nrder, or to stay jiro-

ccedings thereunder, or for any other relief, with respect to

the return, safety or sale of the projjerty or iiny part ther.?of,

or otherwise, and the Court or Judge may make sucli order

thereon as may seem just. Con. Kule llOi.

Tnkoii fi-om U. ». O. 1S77, i: 5;j. s. '.».

All objection, tlint there «-as in fiut no tnkin>:. is not a ci'onnd f-.i-

>pttinK nsiiU- llje ordei' : (JiUlni^t \. Cnnorr. m/j*"(/ in tiotf to Uiih

(lirefetl to n Slirriff wlio
wns over-ruled, in Alpha

An objeftion thnt n writ of replfvin was
wns sole liqnidntor of llie plnintiff couipiini-.

OH Co. V. tiomuily. 12 1'. It. MT,,

This Ituh- aiipMes lo aiM>lic'ations to disiliait.^- tlie order of replL-viu
on the merit?;, and not for inert' iii-fgiilarities : th.

' 1071- The order >hall state the de>i.-ription and value of

the property, and mnv l.r aeeonling to Fi.rm No. ];J3. Con.
Kuic no:.'.

Tniten from It. S. ()

l-'ur I'oriu No. l.'W,

, ('. .").•{, .s. 10.

(Ji L. Konns,

Replevin
bond to lit

takt^ti ht

Sht^rifT.

*l

J L

1

'i

i

I072—(1) Subject to any order under Hide lOd!) pro-

vidiu}.' tor the pavment of money into Court instead of the
giving' of a Imnd, before tlio Sheriff acts on the order lie shall

take a bond from tlie ])laintilt with two suHicient sureties in

such sum as may l)e |irescribed by an order made under Rule
1(1(111. if s- .h an order has been made, or if no such order
has been made, then in treble the value of the property, as

stateil iu the order of replevin: the iiond sluiU be assij.mable

to the defendant
; and the bond ami assi^niment thereof may

be according to Form Xo, l!l(i. the condition being varied to

eorresiKind with the order, liules 33 .Tune, ISiU, iliCd.

Based upon It. S. o. 1S77. c. ."»;{. s. 11.

For Form Xo. 1!HJ. s.c 11. *; L. Forms. X,,. Ii-JT.

C-'l Where mone.\ is paiil into Court instead of a bond
being given, the Sherilf may, suliject to any provision^ in tlie
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order, act on llie ordur upon a certificate of the Accountant B<U« "TX

of the Supreme Court heiug delivered to linn that the money

required to he jiaid into Court has heen paid in pursuant to

the order. -Vtii.

uiiil.'i

1'. K.

r.f til,! lilailltitV it

li: 14 Out.

(,1 in- sulhcii'

worth tlu' iUi:

to tlu'

•flu-

til"

till-

for

the

,.t

llip talsine of a bond is imiwrativi!. and no art lau W dnn.

t\>t order untii tlis »wurit.v is Bivcu : see ;,iinl™« v. Ua'll"iil.

J3, wliero ttie seizure was set aside i irregular.

This Kulu malies it dear, by tlie insertion of tlie wonl, from tlu

idauiiil with two suffii'ieut sureties," that tlie Mientl i.- liomi.l t.

iise duo care to obtain a lioiid »ul«eiem. at the lime ol lukuis it

iiniwer the damages recoverable in the eveiu

linsi ocessful : see .Vormiia v. //o/ie. lo OlU. •>

Shirlff must exercise n reasonable discretion in Inqmrini: in

.uHiciency o£ the sureties ; it he falls to do . he wdl Ite ha Je

del.lidant in the replex ill action m case it results in nis tiuot

all damages, to the amount ot the pemilty. nnturiilly llmviiu: fn

wroncful act. eg. (where the reideviii arises out ot distress toi ....

he rent In arr^ar! costs „t distress and ot the reulev.n siiii. „i„l

any action against tlie primipal and sureties on the lioml
.

lb.

\s two sufficient sureties are reciulred. it will i

the lihiliitllt in reiilevin and one of the sureties are

of the rennlty at the time the bond is taken :
lli.

acmhli: that a subscribing witness is ne<*ssnr.v

the bond: see llvlci, v. Coioiii.., JU t. (.. Q. K. Hi.

As to the terms and extent of the security to whi.h .lefemlani is

entitled in cases resisting go.sLs not pr.viousry tnlien oiu ol lie.

plaintiff's possession, see also {inlf 10t4.

The defendant is entitled to see the lion.l in the iiands ot the Sherilt

:

Lofjuc V. Prcscott. IX C. I.. T. ISI! (.N.B.I.

.\n actio- ii.'S ngninst liie !<lieriff for refusing to assign th.

Pncaud V. McKwnii, 31 V. (-'. Q. H- :"-«• 'J"':

wii-. recovereti wliere the plaintill was tonti.l not cntuied to retolei

til.' value of the goods, not lieing their owner: Ih.

.Vn action on tlie bond will lie.

—

(U For not pr.isecnting tlie suit with elV..,l. i.'- '«•<
"f^Y'tl'^^V

as to which see 11 c/«/i. v. (I llri'ii. _> l . < . v. ' • '
,. .. .,' ,,

H„,,Aiu... IS r. f. <-}. n. 1T4: /„/(, r.„ir v. I M-r. .il 1 . ( .
(.'. H.

:12',: ;iJ I' C. (J. B. '-'411.

(21 l-'or delay in proseciuing :
see Hrltchcr v. B«nK 24 r <-

'2.
'J

124: rhurchmy. n,«hm„. --> r. 1'. 474 : but see (l-ll,.»,„ll v. /'"c/,t«

<iiill, 14 Dm. 1.

(31 Kor not returning tlie goods: see I'littenou v. fii//,)-. .<iiimi.

As to the damages rMoverolUe. see .\„™in» v. (/(,/». 13 (Int. .m"

14 Out "ST Formerlv the excess ot solicitor and client i o,t«

tlefence: over and above ta.xe,l party and parly co^-ts. were^not^

' hnnd :

nominal diiinn ;:''<

ooverablc : \VHli<ini!< v. i

in74.

to ci-rdit and rpputnTiou

111 :

of

listi'fss nnd fnr

in irado " art' rc'

replevin arising .mt ot :l
wrongful distres

rent: ,-ia.it/. v. Kmialil.iV.> I,. P. .24.

'• annoyanri' nml injurv

vrml'l.' in !i ariiii;i "f

for alio;:,- arrears of
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I07S. Any bond so given shall be subject to the provi-

sions of section 8 o( chnpter 11 o( the Acts passed by the

pt'to'simi Iinperinl Parliament in tlie Sth ami 9th vears of the Veiga

T*i!',"' ' of Hi- Majo-iy Kin:; WiUiiiiii the Third. Con. Rule 1103 (»),

Taken from It. S. O. 1877, c. 53. «. 12.

are now euiboilied in R. S. ").The provisions of S & Wm.
c. am, «. 4.

IiHlemiity
nt deferidiint

ill replevin
procewlliius.

lO''^- 'WTiere an order of re]ilevin is issued for any pro-

perty which had not been previously taken out of the plain-
' tiff's possession, and for which the plaintiff might formerly

have brought .on action of trespass or trover, the defendant
shall be entitled, if the plaintiff fails in the action, to bo

fully indemnified against all damages sustained by the de-

fendant, including any extra costs which he may incur in

defending the action; and the bond to be taken by the

Sheriff or Bailiff shall be conditioned, not only as hentni'me
required but also to indemnify and save harmless the defend-

ant from all loss and damage which he may sustain by reason

of the -eizure, and of any deterioration of the property in the

monntime, in the event of its bein? returned, and all co-fs,

charges, and expenses which the doieudant may incur, in-

cluding reasonable costs not taxable between party and partv.

This E\de shall not apply to cases of distress for rent or dam-
age feasant. Con. Rule llOi.

The siiinife (48 Vict. 0. T.i. s. SI. from which this Bii!« is taken
wag prnbntily pnssed in consequence of the decision in WiUifimfi v.
Croic. 10 Ont. IVpp. 301, to the efitect thnt a successful defendant in
i-eplevin could not recover as dnranges the extra costs he Katl been
put to between solicitor and client.

Under this Rule these extra costs are now recoverable except in
cases of replevin where the goods have been distrained for rent or
daniape fftimnt.

Tins Rule gives no right of action independently of the bond, but
n-.erely adds another condition to the bond lieyond that formerly re-
quired : Hiiiiirr v, Toronto TyiK Foundrii. 31 Ont, 422,

The sureties are not discharged by the trial being postponed ou
the application of the plaintiff without the defendant's consen or con-
currence: iyri>,,u,rll V, niieltrnniiH, 14 Ont. 1.

''"ne^rtt lOyS- Tin. Sheriff shall not serve a copy of the writ nf

tui hl'taj""'
summons or the order until he has replevied the pr-)|iortv,

ri-pi,«i«i, or some part thereof, if he cannot replevy the whole in con-c-

quenie of the defendant having eloigned the same oui of his
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county, or because the siuiie is not in the j^i.^^e^ion of tl>eJ^|',o„

ilefendant, or of any person for him. Con. liule llOo.

Tuken from R. S. O. 1877, c. 53, .. 13.

As to the mode <:'. fniminB the .tatcment «i clnim wluTO part ot

tlio S'ioiIm nil' ..lolgneil. see Tliuralun v. lircaril, 8 P. K. 10.

the Sheriff «h|iiai..riii

I076. Wliere the order is issued on
,v#w. »iieie Liii: uiMvi t^ ....V— —I /"' ' '/

'

^imiifii

.1,„11 take and detain tlie property, and shall not replevy the.*...

..line to tlie pluintilT without the order ot the Court or a „„,„,.

Judge- but may. within 14 days from the tiiiio of tukiiif; the

..ame, re-deliver it to the defendant, tmless in the iiu-iintiine

the plaintift' ohlains and serves on the Sheriff an ord.T direct-

ing a different disposition of the property; hut this Rule shall

not apply '" f"**! »* " distress for rent or damage feu-ant,

under Rule 10G8. Con. Rule llOG.

Tuli, ri ironi R. S. O. 1877, c. ."i3, s. 14.

Beforf nctiDB upon tlie oi-iler the Shciiff must take a honil from

Ihe plaintiff, as provi.le.l in Uulc 1(172. nnl.'ss otherwise pri.vi.leU l.y

rh-^ ortler.
,

,

In replevjinB. power is siven to llie Sheriff hy I!. S. (1. v. u.. s 4.

to search tor tlie propert.v in. and if iieces»ar,v (but durine the day-

i.ht onlv) to hi-enk open the door ot the defendant's dwellmf house.

„t,,r a demand publiely made at the door tor delivery of the property

and uon-coinpliante for six hours.

llv seetion .-. of the same Aet. if the property is reasonably slip-

posed to be in any enclosure other than the dwellinc house, the >her.ff

may puWicIv demand it at the enclosure, and m case it is not forth-

with delivered, lie may, and if necessary must, at omc brea» open

the enclosure to make replevin.

Hv section li ot the same A,t. if the property is reasonably sui,

peed to be concealed about the person or the premises (other than

ihe dwellins house or other enclosurel ot the defendant, or any ollvr

person hofdiuB the same for him, the Sheriff may demand " tron he

defendant, or such other person, and upon refusal or »''»'"'^« '»''""

it, may. nnd it necessary must, search the person ot the defendant, or

such other person, or such premises.

lOTT. The Sheriff shall return the order on or before the jvi;;;;

tiBlnl,.

„„A.'.l.
tenth day after the service thereof, and shall transmit annexed

tbereto,

(it) The names of the rtireties in, and the dat(> of the bond ^y';»'j,„

taken from the plaintiff, and the name or names of the wit->""""

nesses thereto;

(h) The place of residence and addition of the sureties;

((•1 The number, quantity and tiuality of the article-^ of

property replevied ; and in case he has replevied only a por-

tion of the property and cannot replevy the re-idne by reason
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im*iou °^ *^^' ''**^*^ liuviug ht'OD eloigned out of his county, or not
' being in tlie po^^session of tlie defuudant, or of any othLT

person for hiui, he .'^liull stale in his return the artieU'si \\]i'w\\

he cuunot replevy uud the reason tlierefor. Con. Kule llUU.

'liik.-ii from K. S. O. 1N77, i-. 5;!, h. 17.

n HhvriB
returns that
tht uroixTty
ban Wl;!!

eloik(iK-<l,

order to

U»uf.

107S—(1) WhtTC the Sheriff niake^ such a return of thv

projiurty distrained, taken or detained having liecn eloigntil.

as would have warranted the '^suing of a rnpias in tritheniuin

hy tlie law u( Knghmd on the 5th day of Dwenihor, iSoH.

upon the filing of the return an order shall he issued on

pTft^cipe according to Form 13-t. which shall have the saint-

force anil utfect as a rtiputft in irUhcniinu had. and heforc

executing such ttrdtT the Sheriff shall take security as pro-

vided hy Hule HC'i.

Taken from U. S. O. 1«77, c. r^i. ; IS.

For Form 1;14, sw II. &: L. Forms, No. V2'JS.

On the "ttli ]*ft:. ISTiU, tbe piactk-o in England was that if tlif

Sheriff rcttirneil an ol{)icnment ti/uoil un ri'i. itc, vlunuiitu simlt ^•,

nfiax and pturiiM writf of replevin, tlie writ of capias iw u-xthirnmu
issue<I

;
lint tlie plaintiff mijtht take out and dt-liver to tlie Sheriff x\\v

writ of replevin, nlian and pluricx at the same time so aw to gel a
return from tJu- Sheriff to tlie iilariii, nt once: GillMTt on Replevin.
!*."(. It would seem tliat under the presi-nt RhIcx no nliax and itlurU.^

orders or wi-its are provided for. and the order in wUhfruam uiay lie

issued upon the Sheriff's return, to the order of replevin, of an
eloicnment.

whert (3) Where a Sheriff makes return that the whole or anv

turn" k!!^k part of tlie projwrty has been eloigned, or that for any reason
etoiiinwi

jj^^ _ ^^^ cannot he replevied, tlie plaintiff may. if he so

elect, serve the writ of suiunions. and in his statement of

claim, claim eitlicr an order for the return of the goods and
damages for their detention, or damages for tlieir conversion.

Con. Rule 1110; Kules 23 June. 1804, 13(i;.

M^S"" 1<>''®- ^Vhore the plaintiff is entitled to sign judgment
by 'K-'aui'. bv dcfault. hc may sign final judgment for five dollars and

costs, hut shall not be entitled to recover a larger sum except

upon an assessment lieforc a Judge or jury, nr upon fding

the written consent of the defendant or his solicitor, nnd an
athdavit verifving the signaturi' to such consent. Con. Uuic
1111.

Taken from K. S. O. 1877, c. Oa, s. 28.

As to the damiipes recoverable hy a plaintiff in replevin at a trial,
or OP an assessment nf dnmnces, see Unihaut v. (t'f'uUiufhuii. 14 Our
App, 477.

I

:%, -f.
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4. Maxdamls.

lOSO- A mniiihiiiiu.1 iniiy W tniinti'.l \<\ .iiiil;.'im'[it .

or,\-r OH mi.tum tci tlu' I'ourl or a .liuluc'. A urn of

J,„„„., slmll nut he issued liut the ju,lj.'iii.-nt or or.lor

luive the same etieet as a WTit of ni'iiiil'imii.-' loniierlv

Con. Rule in.">.

. KnB. (ISSli 11. T-J-J.

i2ii;i

Ruin
lOM. II

I'Y >!•:::':::

mini' '

slinll

IukI.

unit, i.n.iiilina

w\ .llil

, IUSO

1. aU..

Tu snme pfTcot

Tills pniviainn is similar to tlint miiliiiiir.l i" dul'

tliiit ii'» writ 'tf injiiiiciitm »lia!l Issue.

•l-liB foniii-r Hull- H|'pli"l ""'.v I" " ""0"'.'iimi» ";
"

„„t rcfor to ih,. ,.r..,n«„tlv,. m«i. us. ^™; I';'"';'
;

' '"'

„l,,,li,.s to till- proroBntiv.. nmiiiliinius. *•• ii to ll»h e

lliilf 3.

(i) III .{ili'iilf.

lOHI. Tn nnv action (..) Hie |ilnintifT may imlorse o|>""«';:

tl,e >vril „n.l eopv to lie .-erveil. u i.otiee Uial tl.e pUiimnT

„,ten,ls to ilaim a iikiikI'Wiii": "'"1 H"' I''-'"""'
""'.^' ''''.""

i,i till- stato...™t of elaini. oitlior tofietlier witli any o.lier

ilemaml v.lii.li may lie enforooil in the action, or separately

,

a wnm'.imii.s eonimamlin;; tiie .leren.lant to Iwlfil a.ly;lut.^

i„ the fnlfilment ol' wliitli the plaintitV is personally intor-

,.,tc,l. (on. Kiili' 111-;.

Tiik.ii In.lii i:. S. II. 1S77. .. .VJ. s. 4. C.iiMvin. Kni:. I
l.ss", i U.

TV.i.

r..ii. Kill.' Ill- I

I'lH renW'vili or fjt' i-tli lit.'

;
II. s
riiH

I). isTT, r.

:

» i.xi-t'l>tinlis
lia-l here

'

renioved.

Til,. ii„,iul,.lllils ll.re l-ef.'rn.l tn is no, ,U. ,,,vi-....-„tlv.. iii.in.lmuii-
|

whiel, n,l,y 1»- sranl"! vvluT,. i, piirty has a., .itlier "•"•''^^ ^•"'
I

,„ „e,-. .W (P.. vii.r.i. pp. Ti;7P. I,m tlf p.nvr P. '"'"'"'.„;, I

i„ a.i «<-tioli. NvMHi i.as nrisiiiallv a new powiT ,,,„tem.,) on . .l.n

law C.iiirts Unnl..pais ,„ llie l»nver» of aelilis .Mv.'tl.v in „. o..oi.,,ii

,;,t",.-„a hv the l-ourt of (liiiiiieryl to il.reot the pertermnme ol

Lane a.t. of somelliln!: to 1, ne. which i-. the result ol n" ".'"';•

where an action will lie.- ;„ r iirett. l...h. in <,(„.»op v //e.toii ;,o,..l

/(...111/, fj Ch. I). 122

It was thus ill the nature of an esecntion. applieahle in .

relieC to a plnintilf. win, wa. ilaiuaBeil l.y the leiii-luilil

.liitv hv ilefenilant. wonUi he heat siven liy etitnreinj the »

foriniinee of that .lltty. "'"1 is i" fi>« the ( oiinmin Law e,,

what in Eanltv was ealleil a
' niandntory injnmtioii :

.se

l-lmrUii. IWIT. 1 (). n. at 1.. o:i'.l.

a.s wher.'

enl of a

eifio per
ivaleiit .if

Swlth V.

The oiiuinal Knir. Ai-t. from

1, I'roliihitinn. Manilnnins an

:o carry out in some niea-iiir

ivliieh the K. S. O. ISTT. c. ."2. nlatini

1 Injunction, was taken, was im. ii'l"<i

the n^coinmemlations of the t'oiiinion
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!l

i:l

: Imw L'ommiiiilonpni of 1S34. Ttif view of the CommlN-'loiierH hnd
l>«>oi) wliat the Jud. Ac-t liii'* n(.-('om|>lUhi>d. vli., that r<"«ort kUouIiI

nor hv had to the auxiliary JuriiidictiaD of Equity, but tliar vucU
Ciiiirt '•hould iMHmewn witliin iti-i-lf tlie prtwer to ^ive coiiiplt'it' r«'dn-»».

'I'h«',v accordingly reported timt therp wai no rennon " why a Court
i)f I*nw ntionhl not pxfrclxc tlie «nii!t' jiirindirticm itx ti t'oiirt of Eqtiily.

mid r'«ti'uin the violation of leirni rliflitN in vanvit in wliit-h nn Injnnc-
linn luight itwtii' for that purimsf fnuii CotirtH of Kiiuit.v": Kocoin)

lleiKirt, ». 4H.

ThH <"ituitK of Common l,inv forun'rly did not eierrlsc thp Ktatu-
tory Jurisdiction given tlifin. cxifpt in ctise* whoff r. hill for Kpfcitir

pfrforniniire would Hi* in Ki|iiit.v. Imt the r<invprce did not hold good,
viz. : thiu wherever Court!* nf I-'iinily would entertnin n hill for
sprcifir relief, ilie <'ourt of I,iiw m-oiiIiI (rrnnl n ninndnnuiM : nee Reg.
V. Italbn tt Work-MOi,, dr., 'J*J I.. .1. <.i. it. UU; Vtltrarda v. LuiiiiiIcm. 1

I]. 1^ II. St. liider 111*' Bysteni introduced by the JudUnture Aot
it would Keem to lie proper to hold, under tbU RuU- and »cction B8 (lit,

thnt. in all (•n^e>» in wliicli the appropriate relief ix to cninpel the per-

formance !>y the defendniu of thn .vliifli the iilaintiff i^ in tlio ni tinn

held entitird to have perfoniiet!. pcrtniiiiiince vl.onld U- loinpiHed by
the i>iNue of a mandamui!. It Iuih nor. however, het-u as yet decided

thin n liiandnniu;4 is tlie appropriatt' remedy for tlie perforiiianie uf

tnntttTJi arittiiig ont of contract : nee, however. Rule 8fl"J. In Re Lon-
don. Huron d Bnice Tt}i. Co. v. E. Wainntoxh. 30 V. i\ Q. li. OH. ii

wan held thnt a piernjrntive writ of iimiidnuuii wii-< nut the npi>ro-

printe remt'dv in such ca«e: f*ee also Itv .Y. Siinror Rjt. Co. \.

Toroiiio, Ih.. nil.

It has been said that the only claw** of ca^es, to which the tteftion

from which this Utile was taken was furnierly held to opply, without
doubt. Avan that in which there was n duty of a public nature, or a
duty (rented by nn Act of Parliament, in the fulfilment of which the
plaintiff had a personal interest: Ilarrisim. ('. L. I'. Aft. 4tn.

Wherever a stnture gives a riplit to ii person to have nn act or
duty fulfilled by another, and that other does not fulfil it. a cause of
action arises, for which, at least, nominal dnmageu niny be recovei-ed

:

see Young v. /.';((' il- Uiirun, vU\, *J7 Out. "M.

Tnder the correspondinc Knclish enactment it was deeided that the
power given is only to be exercised to enforce performance of dntled

of a puldic nature, not those arising .simply by contract: lientiiin v.

Paul}, (i K. & B. 27:;: 'Sorrin v. Irith Land Co.. 8 K. & B. 512: and
that the duty must he one in which the applicant is interested; and
the remedv by mandanms is only availiil>l>' where there is no other

effectual legal remedy: Hui^h v. Uravr,,. 1 II. & C. 50<».

Section ."S (0) of the Act poes further, however, thim ihe previou»<

ntniuies. and enacts that n mandamus may be granted "" by an inter-

locutory order of the <"onrt in all cases in which it shall appear to

the Court to be just n' convenient that such order should Ite made."

I'nder thnt section, or this IfuJv. the remedy may be held to extend

to rases of a more private nature than those to which the prerogntive

mandamus would apply: see Xorrig v. 'Ilir Irifth Lund Co.. 8 E. & B.
.'27. per Coleridge, J., and ^'iron v. yorth Hritinh Aiixtmfnuioti Co..

"

H. & X. 00,1; 2 H. & C. 37.=> : Worihiitgtou v. Hultoii. L. R. 1 Q. B.

ti:t: and in acriniis even wliere no nrtual damage is sustained:

Fothrrh,! V. Metropolitan Ry. Co., L. R. 2 C. P. 18S.

A mandamus was granted to improvement commiswion'M's. direeting

them to levy a rate to satisfy the claim of the plaintiff, a creditor:
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Ward V. Lowndta, 1 E. it K. Ulll. \iZ^\\ miil !•' apiilv rli>-ir riiii<l« In RuU lOtl
luiytiit-m (if dfl)^uliir*>Ki : Wvbb \. Vuuimin->i»i,i ,s „t //.,,„ Ihiii.. ].. II.

•' Q. B. <14'.*; to a ntilwa>- cuuiimuy. rompelling ili>;ji u< uuc ii ii<i;i(i'

IX irt'iir. aiifl proii'i'd witli tin- imriltitJ"' -it' liiriii" as ti. wlinU tlifv

IiikI uiveii U(iti<v of lit) inlciiiiiiii to talc: \Uiiiiini v. Mrtivifil'i<tn
Huiltcav Co., I-. U. ;i V. V. .Y^3 ; 4 C. I». 07: ih'murrtt v. MidtntuI U>i.

Co.. 10 P. It. 7^: H*>f nUo '/V^cxi v. .I/.ryur «^ Lundmi. L. U, 7 <
'. j'.

IS; and to li<«iie u precept Tor tlit* aiwt»iJiiut?iit of (•<niipfii>afion iifi-T a
uodee to trfat liml \n'vw idvcn : t-'nthirbii \. Mttii,i>ulili>„ li.tiUvai/ *'.,.,

L. It. 1! C. I*. 18a; Owt*( v. pwh and Bournemouth Uo. Cn.. L. K, :.

1'. r. .".Vt : to n tiHUiicipal cnrpornii'in ci cMiniifl tli*> miikiiiz "f rfimii'.
to 11 (irnin whicli it wns ilicir Huiy to rt'pnir nnd tin- rion-ri-pnii nf

V lit< h had caiiHed damnui' to tlic plnintiff: W'hitr v. f'i-ri".riiiv>,. >.(

iloxfirld. .* Ont. 1*87: ami ".'i' He MuhUoh. rtc. v. Il<thi,,>,.i.nl. VI iiui.

.\\f\i. T*y.\; mid to compol tlio opt-niin: of ii rmid alli'":in. c mi a> t

alile nn occupnnt of Iniid ro linvf nn-,'*^ tln'reto: //' '//i v. MriiiU,tni<i.

VI Ont. 74!»: sep nlso Itp »'i7»om v. Wnixftret. Id !. 11. 14". : rimk, \.

Palmcrgtou. i\ Out. <1H>: and to >oil|i.>I tlifui to raiw ih.- nioii.'y to

p,i,v tbi- clnini of ili.' |dnintiff n-- n iitililor of tlu' i oi |...i;u'i,,ii
;

(Juitininnrc v. Ilonurd. -'.' (', L. .1. .~i4.".. !*>•.. n« to tli.' .Ii-;'r,.|i..n nt

tilt' Court : Mcholl v. Mkn. 1 B. & H. '.nn. !t;i4.

In vti'-PH of iMihlir nnisjnic.'. ili.» pitMir lui- an iin.-i'.-.r in ilif I'.'iuo.iil

of tlie nuiBOncc. Iin any pri\atH Indiviiiunl nlio >utT.'r!* pnrticulnr in

jury uiny have liiw ailion for daniaups : scf Uroirn v. .Mallrtt. 3 «'. I;.

M'tt; ItiifiMon V. Blarktnorc, !» tj. H. !«»!. Vairn-. wlictluT in -ni li

casi', under thf present i«ystem. muIi nilinti' iiirlividual can Iin\.- n

niandamun for tl»> removal of ili<> iiiiixinri-,

[q order to oliiain n prerocarive niiindnnius on motion, proof of 'il),.,,,,,,!

ioiiM demand, and refiiwal to do th*' art re^iuir-'d. niu'-t li.- add'ifvil
; Cnl "i! i.i.:ii

where a plaintiff lins n titlii to n inand;inius in an artion, tli.- pn ' \

rf(iui''>tp>< to olitiiirijns a iiri'i-oL^ntivi- niDiidamiL
be observed; Yoiiiif} v. Erir ,( lliirnii Rii.. '-'7 Ont. o-'tf

Hut where thi- proper jiroceduri' is tr. ui>ply for ii pirroitalive mau-
dniiius. an action for a nmndnmu'- ciinnot \>e nminrained; .V»h'//( v.

riif.rlfi/, 1SU7, 1 (J. B. :>:V2. iJ7.s: 7t; r.. T. tV(7; Uaxfcr v. Loudon
f'l'HHtH Council, t'ht I.. T. 707; but where an action \va« brought, and
a motion made in i:, for n mandamus, the proitH-dings were nniendttl
so a« to turn the applicaiion into i\ summary motion for the pn--
rouativi- mandamus: Toronto I'lihlir l.ibnirn lionrd v. Toioiit». IJi I'.

R. a-jy.

Where a statutory remedy is pri-scriln-d for the neglect of a publii
duty, or the applicant has other appropriate remedy, a mandamus
will not l>e t-raiited to enf.irce its p.-rfornuinrf : 1*i,I,Iim \. Uswui,!.
tuislle Cuuncil. 7»I L. T. III-". See also ciises in notes to sec TiM )!li,

\ujtra. p. 77.

A mandamus will not ln' giaiitf.! to enforce the rniniiiiL' of a rail-
v-ay in accordance with an a;;ri"'iin'ut between it iind thf inininiiialirv,
IIS that would involve n minut'' supervision of the mnnauem-'Ht of tin

railway: Kingston v. Kintjsloii. lir.. 28 Ont. Iftl'.l ; 2.'t Ont, App. 402;
nor will the Court by mandamus interfere with the discretion \est"'l
in and honestly exercised by a public body: Smith v. i'horUy. .iuihh;
but a contract of a street railway company to sell tickets on it-, car-
at certain speciHed rates, wu-s enforced by injunction restraining theiu
from rutniing cars on which tickets were not carrii'd for .sub' i\\ x\\-

ppeoified rates: HamHion v. HamiUoii St. Rii.. S O. I,. R. tU'J.
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RolH 10A*i. Tin- tlnini for a nniinl inniM Ut Iw intlor-i'il upon

the v,ti\ mav Ix* ucctinliug U> the Form in Part 11., Atxtiou

L'/'inr'"*"" IV. in till- Aii[:in.li.\. O.ii. ItuU- I U.T

lOMS. P" juilj.'nifnr i-- Rtvcri fur the pliuntilT, tin- dmri

or .Iiii!;;i' iitiiv lIuTi'liy inniinainl tlif (U-ffiulant, uitlier furtli-

Mith or on (he oxpirutinn ")f smh tinu' iiml upon •'Ucli tertii-

tt" iiiiiy i^ei'ni jiHt. to pv'rf<iriii the "luty in ipio^^tion. and imiy

aU't iMfud the tiiiii' for fiif perfornmnct' of the tluty. I'oii.

Kuk' 1114.

(ii) M'liul'imus on Mntivn.

JiiHa>Li-tl.

to urftnt
IOS4. Nothing' in Uiilf> lUHl to 1083 eontaincd ^hall

laki' away tlio jiiris.liftion of tlio nijjh Court to arrant an
''

order of iiffiiKl'iniiiH wIhtc the prerojfativf writ of mtiiKhunii."

niij:lu foniR-rly liavc Ih-cu ^rrnntr'I; nor -l:il! any onlcr •>(

m<u\ilnwu!t issiu'd !>» ltl^alitI liy reason of llic rijrt't of \\\v

pro!*p(Utor to [)rooi't'ii '>v action for mumhimui*, but tlu? jirc-

c>-iV\:\ji Hull's, ,-o far as tlicy ari' applirat)li'. 4iull apply to tli'.-

plt-ailiii/- iUiA proi«'''iliiij:^ upon a priTo^'ative order of nutn-

d'tmus i-'iu'd l)y tin' Cfiuit. fori. Itiilc lUT.

Tftki-n froni It. S. o. IS77. ». '<'2. -. I", whiili wji-. rakni from tli--

Imp. A<t. 17 tt IS Vict. ., rj.', s. 7-".

'Ilv> ohjpit i)f till' fitatut.' Iri'iii wiiicii this Hi>l' i-* tnkni wn- i"

dfclari' tliat lln' riiilit m iihraii' tlif pr«>i'Oi:iitivf writ of iiininlai a*

wns not iiittTftTfil with. Ir would tlHTt-forf s.^.tu |,, h.- not iiitti-

fern; witli liy the Itiilrx, xn-in that In form it i- in !» ini onh-r. n>l

ii wiir. As to this iiiiinihiinu-, ^I'f <<H/*r«. p|i. 7H, "!).

I
^Vher^' n prnroiiativt' onier of uainihiinu« in n'liuirHl it it* imt prop'

r

J !o lirins; an ii'lioii tlicrffor. hut thp application for the onh-r shoiill

h.' madp in :i -.iiiiiitiarv \\i\y i^cor'iinK to ihi- formi-r prirtic i> inn-

tiniiN for ii |ii-.rn-.ii\ wi-.t <<i „ni<i<hiiiiii-i: T'lmut', ,'iil.l« l,ihi<i,-i

fihitvil •. Tninntu. 1!) P. It. iJ-*!'. Vtuh'T that practiiv ihf atli.lavi;s

to foiiml the ;tppii('alioo witc ?.im|il.\ i-xhilnli'i! in tbt> Conrt. withoin

!in,\ cjuist' or matter, i.fi..
- In lii>' llitfli i'<iiiit of .rnslici-." thf nil-

,:i/ti or iihsolutc, foi- lib' writ, and ail snliM'tnirnt procecdingM were fni'

tlicr i-nritlpd " thh> Kitii: aiiain-t i 11111111111/ (h< ihfi mlnnta* ."
: hut >'-

Tornor's ( 'rtm n Vt:, i>p. 'J'JH, -jji. whcr-' it in .-^aid rliat affidavits wit.'

n()t iisnnlly so iMiiithd until aflfr thi- irninlinc of the rnk> iih«oluri\

In tht' ahovp t ;is.> ilii' lilli- \\a> aiiicniU'd l«.v addinc " In the niiitlt'i' -ji'

III,. Torr.iiro I'litdir S.hool Iloant. .!-.. .ic." lint it i.s donhit'nl

V, li.'iloT Tii;'i \v;i- ;i pi'Mp-T ' :irryiic_' out of tlif I liaiicllor's ilir-'Mi.^ii,
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A uml<'» uf iitiitlou tor ji prfruffKll\» »T<U-r ut iiijunriiiiu<> In ticu of Rul« lOM.

|.n)rti>«': ttttlf-n KRM, tinrj.

A ji.'i.*ia|iti)rj iiiii.r 1- -t'liliiiit rtwiir<I.-': .j i.-nh: >•.- Tiiiip 4'i7;l

il I!. Ituttrd uf HUuiutiuti of ,V-0"'". .: \.(,»( -.".i tit, iUK'.J

' r.nirt nm.v uruut it . Unit l»«»".'.

II (ur nil iinler of iniiiidiuiiiiH uiii-t b*' iiiinU' l<y tniniHcl, iiii|

!>> II •.iiil.ii- in [MT-uii ^^;|1 h'll |„- ,. III. null... I /.> ,,,l

cj. 2 K. It, 4SN. wli.r.* /., (. /..»(, tl^-^d. II 1^ II. 1 1.

1

I

Utltl

;t!ts: hut th.- <'rnirt nm.v uruut it . Nut* H«f.».

The iiiuiiDii lur nii unler of iniiiiiliuiMiH uiii-t b*' iiiinU' l<

ii|i|>lic'aii<'ti II

WiiUiire. IIMI

-iT-f, niiH l))'lil tu t»- nil iiiitlKiriiv Tor n r<>iitnir> iir.iiiK". '\'h<- imtii

of tiHiti iike>t rtif i>ln('>> nt nn ftnliT iimi, Hiirj i|i.- uriU-r. if I'ninti'U.

iH iiMiiniiy itimoliitv In tli>- lir-t iti>.iiitic't' : «iJ ii,h. /.'. /f.,.!,./ './ l.'lurn-

ti'iH >if Sniiunre A .VufiuiMc. jruprw.

10M5. Wiiuiv iin nni,-r ni' i„.n«i,imui^ Au\\\ iio i"ii.-.i, iiu- ,'';';;;;";';;'•

pyrt>(tu rctiiiireil tu iiuikf a reluni tiiereto Au\\\, nn K.-iiii.' .luly

iwrvcil tlitTt'with. make lii-* ivj-irn lIuTctn u^ tluiriiT nM|iiiici|,

on iMiiii n| U'lri;: |iiniif.ii'.| it;.'iii!i-t t'lir iMntt'Mi|it .•• i .mrl,

Set 9 Anne, c. ^*. ('*r c. JO in CuffhttuVa EiL), h. *.) \{. S. O.

f. 3-,'4. s, .-10.

'III.- ..rimii.il y^Mi.- IMS.- .s,i- itii*'ii.|..| .iH iii.MV.. i,v It. s. (I. .. ;[-jl.

Thi-* Wb/c I'liitiiiilii * ilii> i.rr.\ ivunis di tht- H Ann.-, c. -.". wlficli lvll^

I'li^M'tl to do liwiiy with tin- toniifr in'ctwaily i.f iHNiiIiitf u/iu" •*'*''

f,lurit„ «iitH. 'I'll.' ..iiliT !* i..'ivri,itinry in \u t.'i'iii-i : if Hit ili'l'.'ri.lnut

I'liils to Kiiiipl;. witli it. iifti-r lit'iiii; duly t>i>rv»>d. oi- tiinkcx ii l<ii<l 'H-

inwuHiiifiit ntiini ilinfio, he iiiity 'n- piiicfwlpd nKaiii-t f-T r"iifi''ii|ii

<>*' i i.iirt
: .iikI iij-'ii -n'h iimti.m it wmijil mhtii Ihiu it is iiit<-ii<(i-d lii.ii

tl ' sutlK'ieiicy i>t ilie rvtiini should t'ither he 'tiiiii.iiiriiy (ii>i.rti'in.'d tiv

lue Court, or lUi is-suf dirfctiil to he trif<i : hihI IT th' ri'imi. • nd
judited to he false dp in-^ntticii'iii. diimtm*- ii),i\ '.. n\uiril''.i ii tti.'

apiilirnnt : s.-i' /i'm/, lUsT I'Jt.

Ordern of iiiiiinltiuius invnrdi'd in iin iicimn :iri' tf.'H-iMMy pci-.-niptopy
I'l'iltT- mild'- iifT.T til*' <|ii*'>ti f til.' i-li;lil .i| til.' app'li.aiil tu ili".-

ojdpr hiis l>.'.-r) dfivriiiiiipd in il:.. a«iT'in, us also his litht '.>> d^iiiiat'o

.

'in ill .11- ..r disoli. (! III.' I.I a i.,jri.l;iniii- -.i L;r;ii.tr,l in an acli-n. it

would .-.111 iliai th.' ptaiiitiir uonld li.^ .ntitUvl to pi-.i.-ft'd for daTiuiK.'s
f ti'^'-lwdiMicf undfr Itulc ItiST C-'i. in iho .am.' way a- nn appli'Miii
'H I -'iniihiLiy ;ippli''»t'"it-

The Kotttrn.—Th.' I'.'luni k to W iimde on or IWor.' the rfturn I r

-lay iian.i'd ii> lli.- onl-r; '>n d. lault. and <iii atlldnvit of ^-rMve at rh."'"''"
" '''

' ' '' "!- "id.-, nil oni.'i- „M(. ;i p-n'iiipi.<i,\ niaii.laiiHtM wiil li.. ',;',;,

""""

irnmtfd. and aCf.T iliat an nll.'ii.'iii!ii'iil : iliii/i-r of ('or-ntri/'n Cute. "J

S.I, It. -H:i: and ]f rit.' order v.:\< i>froiiiplory in tin' first iiKfano... ,.n

atrachiii.'nt wi!! |i.' i;niMt''d on proof of sorvicc .ind dtMniilt. On appli-
.atlon th.- (Vai't iimy .xltMirl tlir liuie: Tiipp. ;i44.

'I'll.' oi'di r iiiiisi Im' niiirii.'d it-^ .-xocnrrd. m- its .'\..('ijiioii musi U.-

locally .'X.'used or ju^riti-d: Tapji. ;{4fi. If th.' (l.f.iWjini has not h.i.I

-nlhii.nt lime, sin h fa- 1 irmy h.- retiirned l.y .viaiiiip iliat "from
luof to lime di\iTs iiianri-'. and iltincs bin- h^'cn .'X.-r-m.-il for '!i.'

pirpos*. r,[ coniplyiii;; wirli Mi.' onl.-r. nnd tin- rnrili.'r niattcr'- and
tKi'.iL.' aro in th..' i onr-ic of iniu'cdtirf "

: 'i'app. MC.
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CONSOLIDATED KULES.

Keturns are of three kinds: (H Traverses; CJ > Spet-ial retunis

:

(3i A statement in the nature of a demurrer.

(1" Traverses.—Tlie general rules of pleading were formerly held

iil'I.lirable, by wliioh it was a rule that every distinct and material

allegation niu^t. if it l)e intended to contradict it. be traversed: Tiipit.

{'J) Special retvrns by way of confe^sion and avoidance. \Vli«ie

Kho defendant seelis either to excise or justify the non-execution nf thi'

oi<ler. he must, by his returns, in direct terms, state the grounds of hi^

ex.nt-e or ju-^titication, and under piiin of attaL^tnient make the best

roturn li..- (.-ase admits of. The whole facts of his (ase must be set

<.ut ill ixUiixo. in order both to enable the Court to judee of the law

and of the lefriility of the excui^e. and as to wlietlier the command has

been <-iimijlied with, and al>;o to apprise the prosecutor of the grounds

of defence, to enable him to nnswer them. The return will, therelore,

iiin l>e sufficient if made in general terms.

Every gon-1 Ii.ai cause wliy the prosecutor is not entitled to a

mauclamus. whether it arises from his personal incapacity to obtain

ir. I.- bv reason of the absence of a legal right to what he wetk,-. will

form a' uood and valid return: Tapp. Sr^S ;
unless that point has

alreadv he.'n determined on the arguii.ent of the motion fov the order

ab.«oliite; se.. If,. 40". A return which shews a legal impossibility

to perform what the order commands is good: see Re Bri»tul d

Soiner-ct Ry.. 3 Q. B. D. 10; but the fact that the defendant had.

after notice of the plaintiff'.* claim, by bis own act put it out of his

power to comply "ilD the order is not a legal impossibility: sw

Rifiii.n V. liiiniardo, 'J:'< ii- H. 1'. '•'>**'*

A return will l>e liad if it shews the legal liability of the defendant,

or does not .'sufficieutly answer the comnunid : thus, to a mandamus to

a-scei'tain whether a di.scretion may or may not have been honestly

e.\ercis('d. it is not sufficient to return that " what has been deemed

nVr-ssary has been done:"' it should explicitly shew what has been

I'l.i.f. .ind ali^o exI^^^sly alhue that no more was neeesjsary. in onler

tirir ii naverse may be takeu which would otherwise Iw impossible:

Tapp. ySb

i.'.i \ return in the nature of a demurrer.—The defendant cannot

denmr to the order, but he may submit that be is not bound br law

to execute it,

be ti<

wliich submission, being the nature of a demuri-er.

i-cordingly : Tnpp. '-MV--

will

Proceeding* on Return. — The rei.ivn must, together with th^

order, lie tiled in tlie pr-iper oHire. and then becomes a return: Tapp.

Amendment of the return to correct clerical mistakes may l)e

allowed.

I-ormer Con. Rule 11*22 provided iliat the mr-de of objecting to tli.-

validitv of a return should be by demurrer, but a motion to quash n

defective return might formerly be made when the return was vicion~

bv rea.sori of anv clear and well acknowledged defect, such as that

upon it.s face it was pii!pal)ly framed only for the purpo.-* of delay:

R^x V. Oi/»rf'c. 1 A. & E. 297: Tapp. :!72. Now under RuJr Hisft ,i

iii.ui"n n. strike nur. <n- ><>t asid.- flie reiiini. »v a motion to conimit tlie

dcli'iidaiir for contempt will be the prnpi-r omrse.
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It lias also l<™u 1„M .loxvn ,h:v. „ m„m vl,.,.|, i, ...n-iv,-. coii- Eul. 1086.
liH.i.mous, frivolous, nouseii-ital. l,.vii..tli,.iii.iil, or iiii,vrt;iiu liiiiy bi-
oiui.-lj.d on motion uhiIlt Rule lnv.i. aud sno TuDi.. oOU.

A- !i) uliut toustitiites iiiH't'rtaiiiiy ; .>oe Taiip. ;;.'"j4. ^,5.

lOSrt. Fpoii ail applicatiou for an order of mandamus i^mi ,u^s

(t.tln'i- thiiii Mu-ii ii..^ i-elale In tlie office^ an.! fraudii-e., iiieii- .'Sm/J;!''""

tioiieil ill or i>r'jvii!.-(! for by the >aid Act), the Court ..r .lud^e I',",)"'''"""

iiiav lit-ar iiioti"ii- i alliua' not only upon the I'oryoii- lo wlioiu ""-i"ii> the

such onlor i; roqiiired to i^sue, luit aWo all and every otlier 'i'"' »'i° to

perMiu having or elainiing any right or iirere-t in or to the
""1111-"""'

matlor of snch cn-der. to shew eau>e again.-l the issuing ,-,f

'""'"- '"

such order anil the payment ol costs of the application, "and
upon the appearance of .such other person on such motion, or
ill difault of ajipearance after notice given, may exerri-i- all

such jiowers and authorities, aud make all such orders ap-
plicaiilc to the ease as are or may he given or mentioned hv
or in any Act or Rule of Court for giving relief agaiu-t ad-
ver.-r claim- upon persons liavins no interest in tli" -ulijeri

of such elaiiiii. Con. Eiile Ur.i.

Tak.u from R, S. O. 18TT. r.
."

'I'll.- Act rcferr.il to in tl.i- /.,

10

.. omitting the ptfamble.

I Ann,., c. 211; -,.,. former liuU

"t tlio
I his and the two nest followim; ftu(,.,, are dlrerted to

a<es refcrrmi to in the A,t, of a mandamii,- «m issued to „ffl,.,.,, ,„.
l;««ons whose functions are merely ministerial, and to iirovi.le that

1? riitlir or intere.it in tlie maltrr. may
(icr.^ons havimr or cia

f.illed upon to shew can.-e
ai,rnt y. }li,ll,n„l H,i. („.,

Hi inav
I'. I!.

h" maile liable o.

The "notice ?iveu ,„„,. |,e 1,,. „„,i,.e „f motion: see Ruh loMl.

Whi-Tf the order ,i(,; is directed to merely ministerial ollii-er- whoimi no right or intcre-t in the matter in ,,uestion. they will he
isnally protected ai;ain»t the piiynient of costs and damaaes.

,*';*"'' ^''"^"J ilia- C'... n (Int. 44: IJ lint. App. 4411 I R s
''*'• =• '^"- " I''- n»f ' s.di.laied: and see 1!. s. o. 1807. c. IW,'.

Peremptory Mandamu..-The Court has jurisdiction to award
''•:^''-^V}«ryjii<ini^mxii in the first instance instea.l ..f ,1 nmnd,mu,sRule 1002.

N
,, JMV K

'1' "'"•'I'™'' " •Tlmi.ssiMe to a i».rem|,tory „r,l,.
pp. 41!,: but. where no order „;.., b„s previously i.-.-u,,]. if ,|,Vd•lant ha^ any :inswer 10 .h,. nnler. it may he ,iven not hv v'-,y"• but in shewing cause „!,,- an atta.liment should not issir

peieuiiitory ordei- m.n b.. .jUashed. ;ii

iiiaile 10 the ord.T uUi if any:

'f.;pp. -107. and if ni

;i return may be nlbiwcf
los; and see Riilr KISO.

Enforcement of Mandmnns.
or disobeying it pcreiuptorv cincrf-
o I'. It. -'2: and see Ruh 10^.-..

.\rtacliine

V- : T>r„r.

Tap,,.

the proper remedv
v. M,.ii.,,„i i!„. I ,:..
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Korui ol

rtiufii of

isKUps Joined
-in demur"""

For or

AtfaiiiHt

whom ju'l^r

iiitiil shall

BnlH Sw nlsci Hale »i2 ouubliug tli.' c.iiirt i(i .liiect the performam-e nt

1087. 1088. t!if net to be done by the i)ftrl,\ . nuniln; llie rjnier. ut the <
vpellse ol

tbe |)ai-ty wbose duty it is to do tiie net.

1087. The return In lie matle to any such ordcf, auJ

ispue^ joined in fact or law upon any triiv(?rse thereof, shall

be made and joined liy and in the name of the person to wlioiu

sneli order i.-- directed; hilt iievertlieless' the same shall, if the

Court thinks tit so to direct, he e.xpressed to be made and

joineil on tbe behalf of such other person as may be orderdl;

and in that case such other person shall be permitted t"

frame the return, and to conduct the subsequent iiii>

.
ceedings at his own expense; and in sucli case, if any judg-

ment is given for or against the party applying for tiie

mimdamiif. such judgment shall lie given against or for the

person on whose licbalf the retiini is expressed to be uiade,

and such person shall have the like remedy for the recovery

of costs and enforcing the judgiueni as the iierson to'wboiii

the order was directed luiglit ami would otherwise, have! bad.

Con. Rule II -.'O.

•I'llltei, fr.iiH 11. S. (I. 1»7T, 1. ."-', «. 13.

('.'I Wberr llie fier^oii to wiioiii an order uf ni'tml'miiis i-

direeted shall be found by the Court or a Jmlge to have made

a false, or insufficient ntiiru thereto, the Court or a Judge e ay

oriicT tile person making >ucli faUe lU' iusulllcienl retui.-i m

Ijav to the ]iarty ]iroscMitiiig sueh cirder any damages ."cu-

sioned by such ifalse or insutficient return, to be assessed, '.y

j.u'li ( oiirt .)! .luilge. <ir othcu-wi-e a> may be directeil. (.^'"

;/ Aiiif. ,, .' {or r. .'II ill Hiiifhiv'i's Kfi.). s. .'.)

{:!| In la-e d.linage- oivauard.-l midev llii- I.'id.'. ihr p'l-ii

against whom the same are awarded -hall not !« liable to 1-

~i;ed in iiiiv oth'T aclion (nr the making of -ucli retain.

!.<,, ,'. .I,,,,,', ,. .., (or .. .'1/ /,. /../ il.r.-.fs E,l.\. s. .i.l. ; i-.!.

vii. !. 1. s. 10

, iiihody i.rntiii iirM.isi,.i(- .,i' tli.. Soitiire H .\iin.'. '\ -.'.

10MM In !:'-.' llio ivinii! t" any -iwli order i>, in i

'wi-am-e of ti'c nntbnritr ui'en as tfoiesiid. expressed to

:, on bi'Iiali of iiiiv other person as afnre-aid. the Inr;'.-

proceeding'- nil -ui'i order -hall n"i abate' "i h.' eli-e-nntin".''

hv the ileiitb or f-ionatiein .it. -or ivni.ivai irom eeince I'f lic

5 \



MA\r»A.\US. 1301

per.-<ni having made >ui-li return. Inil the same shall and mav Rniw
f . i" 1 1 • .L i> 1 'i

1089-1091.
be continued and earned in the name ot jiuch per^jon; and

if a peremptorv nuindnmus is awarded, the ^ame ^liall and

may be directed to any successor in oHlce ur right of .-ueh

person. Con. Rule 11^1.

Takfii from U. i*. O. ISTT. o. .">2. s. 14.

any order of
,';^[;.;!j;;',^.

IOM9—(]) ^VIle^e tlio person pros'cutin,

mandamus wishes or intends to object to the validity of any

return to tlie same, he shiU do so by way ot' mntion to strike

oui or set asitic the return; and where a per-nu ohjec1> to the

validity of tlie order of niandnmus he may in like manner

move to set it aside. Xeir.

lie ':'{2) The t'oiirt or Judge Miall adjudge wlifllicr or nut llic

return is valid in law, or whether the order of niandinnus i

or i^ not valid in law; and if it is adjudged thai the niiler

is valid in law, i^ut that the return thereto i» not valid in law,

the L'ourl nr Judge >liaii award (n) a perenijMory order of

}iioitd'im-us shall issue in thiil behalf. Con. Wule ll'2'i.

. S. O. IST", I. .'iL'. s. 15. whkb was taken fruin Imp.Taken from H
A.r. ti & 7 Vici. c. iu, s. 1.

(rt) TUe wiinl ' ilmi " ;i].|iriiiv I'l luivi> l"'fii .UMiircd in iln- (.)n

solidfition of the Kules,

Till' Statute of Amif permitlPii tlio prosennnr iihtpIv Ki |il.>;i(l t<i

in- traverse, a retiu'u. but allmvi'd the fietVndaia to reply, takf issue,

or (lemur. This fiistiuftion ^iive ri'*i' to a jirartiiv in ihi' <•;[>* nf an
insufficient return, of allowint; the prdsfcuror ro niiiki' aiiplii'aiion in

rlie (.'ourt in the nature of a deiuurrer, and caSli-d ;i ruiifUhnn. Xu

quusii it. upon which, if suewssful. ii perinupiiuy lUinidniuiis whs at

(nee awarded. Instead of the vimviliam, a notiit- lo siiikc out or set

u»;ide the return lias by this Ritlv been substitiUfd : tlie prnceeding,-?

U|iiin it nn> to In- the .'^iiini' as on n motion in an ordinary action.

lOOO. Upon application by motion for an order of //«;/(- or.

damns tlie order may in all case? be uiade in the first in- |',>

stance, if the Tcmrt thinks fit; and the order shall be dated"''

on the day i>f its being maih'. and may bo made returnable

forthwith, but time may be allowed to reiiirn it l\v the Court

or a Judge either with or without terni<. Con. Ilule 11"23.

Tuivcn from K. S. O. ISTT. c ^2. s. HI.

'KIDUilllllUS

It Uif nrtler

III' gnod and
tliy rftiirii

(iii) .\ii/dinili,,its in Clunuh'rs.

IOO I. Where the HiLrli Court ha- juri-dirtion t(t i^-ue .rmui id^o

an order of }K'rem]ttory Dinndaunis. application therefor may Ji'^'i'^^rtmp'^

be tiuiHq upon aifinuvit to a Judge of the Tligli Court. uiRtn,^,"^',^,,,'^"""
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Rule 1098. notice in the ordinnry maimer to any per>ou wlb> may be

aifecteJ bv the urder made. Con. Rule 1134.

TaKfU froui It. S. O. 1S7' .'!'. s. 17

Till' prt'n);:ative writ was I'tn-iiifil.v ohtainefl at a ^ittiii? oi tlir

Court in Term, and was not usunliy pereminor.v iu tlie tirst instiinci'.

bii: ill an alternativt.- I'orni, couimauding tlif iierson to whom it was
ilirtcft'd lit <lo the act sppcificd, or sh"w .aii.-^e to tht; contrary, wliirli

w:is (ioiie liy a it'turn.

Thr pui.iiiiciil fi'tiii uliiili tliis liitli. is taken was pa>sf,l lu ciuil)]"

appKcniious for the pri>ri>gativf writ of mandamvis to be nio'if in

Chambers at any time, instead of only 'Inring the *-itlings or" tin'

Court in Term, and to empower the Court to grant a writ to wliicli

iilit'ilii'iii I' was ilio only ndn.is.-iiile return. The pi-cniiililc to ihi orii-Miial

Act. ;i'i Vict. c. 14, was: " Whereaji in many cai^es very jir'Mt in-

justice is done i'v the delay in the issue of the prcrncative wri; •.i

mandamus 1 and whereas it is necessai'y to devit;e a more sjii^edy and
Minui'.:iiy iii.'Unnl for tlie issue ..f the same."

That Act and the presient Rule therefore provide for a sunnimry
andication to a Judge in Chamb"rs for the issue of a perempioi v

iird-'i ill the lirst iiistiini-e : so tliat all ipiestions as to the riL-lir :•>

the iirder. and the mutifrf*. which otherwise would be raised by way
of ifturn to ii 'Daridanni- nl.-'i. may be argued. ;ind di>po-.;ed of al ^'iii.--.

with'iut any previous order and return thereto. That is the mod.' m
pi-o(-dure now ^'tneraily adopted. The right, however, to mo\' the

( ouii tor a maiidaiims nUi as formerly is not taken away, but ^.'ttu-;

hy ii;!piii;itioii lo ie recognized !iy Ifuie lol)-. which provides th;ir on
any •^ui'!i morion the Judge may make an ordff nh-ioiute in tli" .u'-r

in.'- 1 unco.

lo ill*' pies,.nt form and loiarinn nf this Itult it ori.'iably apidie~ to

both the jir.i-of,'ati\.' luiindaititi.-. and that tf'ant.-ihii' in nn a'^tion 'iiider

sec. .'S C"! of the Jud. Mi and I'lih' 1"H1, but, in an artion, a ni;i:ida-

mns will not be irrjmtpd on an interlocutory applictition unless the
plaintiff elearly shews that he will stiffe'- some injury by waitinu' for

the result of it action: WnhuM Alhili Co. v. sli>f}J-l'l. rtc. :17 L. T.

i;ji.

!']'.< >I;ivt.T in Chnnihers and officers having like jurisdiction have
]io ].ow(T to L'nmt orrlers <jf liiniidaiiins : -.'e /?(/^,y A- (12i, 4-". 41* ; n^
to I.ocn! .Indlf's. however, see ffiik 47.

Till' ninTir)n mii-it be made !*y rounsel. an applif.'ilinii hy a s'liior in

pers-.n will not be Mmertained ; Ex ;*. Wnlhi'.. IIMil'. -j K. B. 481.

Wbere a smninary application for a mandamus w:i« made in f'ourt.

til,' i(i-ts nf a Chamber motion on!>' were allowed, where the circnm-
sfaii'-e^ did not .iustify the in' ,osition of a larirer sum for costs than
wi'' '^ufficif.it to indicate that the responilents wre in the wroni:

;

Re Br:..Id' hi •!,>,} r„i,li< s,hu„} s.--ti,.„ /?. T',fn.-h;,> uf Itrwlf. V2

..Tc- T., J'id. Ar' .-S (11 "j>ni. p. .t .HU-

MandsinuB I01>2 Tho Jiul?e inav irifikc an ordor "f u}'inJ-imiis

»oiut/infk a^=:nlnte in the fir'^t in-t 'mi-p. Con. Rule lV?-->.
first iu-

siai.c.., JImm.I on 11. S, (). ] :7. ., yj. <. IS. S.>.. n.-r.. t., /,'»/. I.Ytl.
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1O0S. The noticp of motion he >er\e.l upon the*"^"
per.-un or ,)aiij- to be atfected, eitlie.' puiioualij or hv =ii'o-

""""•

stitution as ma)- bo directed by a Judge, and where an order "f;;;;;;;™,^,

of manihmtia is made, the same maj be eul'oiced by process""'"
of atta-^njient. Con. Rule lliU.

"i. Injcnctioxs.

10»4. An injunction may be granted by judgment or"ni.i,i,i.

order [upon motion to the Court]. A writ nf iujunctioniw'.t'd.
shall not be issued, but the judgment or order shall have the
same effect as a writ of injunction formerly had. fun Rvde
1130.

.'^.'lIln ill effect as iKf l^iii,'. li

in lii"ifkcts. vvhii.'l: iii;ilif it cle;

tions must he movpd in Court.

ft^ef fiirll

-Vpvil. ISMi. l;,

tint ill Oiit;iriij

iOi-1" th" \',i>nl>

iius for itijtmc-

tO injunction;-. MUlttll,
i>.

7!l.

(J. I.NTfiRni Preservation- of Triu'ertv. Etc.

lOUS. Where by any contract a prima fuiic ca?e of lia-

bility is established, and there is alleged as a matter of de-

"

fence a right to be relieved wholly or in part from such lia-

bility, the Court or a Judge may make an order for the pre-

servation or interim cii.-tody of the subjeci-niatter of the

litigation, or may order that the amount in di-putc be broiight

into Court or otherw-isp secured. Con. llule 1131.

t^irniH us the Eng. i 1SS;{| K. 6.')".

'I'liU ].rn\ision gives increased iiower to tlie Court f- prcserviUL-
the rights of the parties iiiiinjiired. during the pending A litigjitiuii,
anil an inici-lncutory ..r.lci- uinile under this lliile mav be enforcd
Ij.v attaoBment: Hutchinr,,, v. Harlmoiil. W. X. IST?. 29,

III h'aacU V. [hiviw. W, X, 1883, 10(1: 1(1 C, I„ J, 27:t. an action lo
rcic\.r an-ciifs of an annuit.v. an order made for payment of tiic
auiHiiiv nil tile trial, the plaintiff lieinR in destitution, was reversed
in appeal, as it appeared in the evi.lence that the defendant had a
//riic./ i«,K case for insisting that the annuity had determined,

.Vs to til,' sraite of the action at wliich an apuiication mav l>e mid,'
' ' ftiil, intlS.

1W90, The Coiirf ,.r a Ju.lsic may, upon ibc iippPcation

'

of any party and upon -uch terms as may seem jusi, make any '!

order for the detention or prosfrvation of propcrtv, heii.^ the |,'

subject of the action, or for the inspection of anv property,
the inspection of tihich is necessary for the proper dctrr-

minatinn nf •-he .jiir-i^.n \n ,i;.putr-: and f.o- all m iMi> ni fli,.
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purposes aforesaid may authorize any peri'on or persons to

enter \ipon or into any lainl or building in the posseasion of a

paity. and may autliorize any samples to be taken, or any

obser\-ation to be made or experiment to be tried, wliich may

seem necessary or expedient for the purpose of obtaiuing full

information or uvidem-e. Con. Rule 113.*!, ntuetukd.

See tlie Kag. (1883 i K. tiolt.

The iiowers u'Im'ii by thi.-* Rule hi-.' yry uiiioli uirl.-i- tluui tlu' nnjv

jiowtT tu all('\\ iiispwtioii given by tlif i'. L. I'. Act t IJ S. U. 1>*TT.

(.. 5IJI, a. IHN (now Rule r»71), niul under this Riilv i\> mm- fiuiii'-l

t!iey nre wider thfin under the former Rule llS'i. nnd the Eug. R.

The Court of t'hancpry. under its similar jurisdiction, would not

irrant an inspection cm the iipplii-'Ution of the plaintiff, unless sdti-itied

tiini he had ;i 'Use l'» be tried at the hearing; nor in any cn^e uuli'<>

the inspection aslied for was necessary for the purp'ise of enablinc

liie purtv applying for it to prove hi.s case: I'iygott v. .l«;//f>--l(/"M'''(f(

Tihyruph Co.. V.t I,. T. 40: lt>itlv!i V. Kynuck: I.. K. lit E-i- 1»V

Siinb/c, a .lu'k'f tai.not. validly, on an iuteilociitory motion, tak.-

a view of the suhjii-t matter in dispute, in lieu of the evidence of

\vitMf»rs: l.;i<it;,i ti'll'i'il (>»n,ihi>y f ''. \. /,"''//, I'.Htl. 1 I'l,. i:;:.;

s:i I.. 1. 4.-;;.

1 iiliicrly inspeition could not bf yranleil t.» one defenrlam of pin-

ju-rty helonginff to ruiotlier 'li-icnrliiiu, wln'ii there wiis no ri^'ht m
question between them in the action Shmr v. Siu'Jh. IS Q. 1*. I>. VS.i

:

but under the Rule sis now fniine.l such an inspfiHon iiii^ht be or^lcred

if necessary for the p/oner deterniinatit)n of the .lucMinn in ili-pute

in tin' Action.

The power to ^rant inspection under this Rule is limited by the

last clause; \\liere. lo unike tin- ill^ll•'c^ion etTecn\e, entry iiilo any Lilid

i:r buibling is n('cessar\'. such eiury nnist lie limited to any land or

buildiii;; ill the iios*e.ssiou of ;i parly. An order was refused wher,'

tliH person having possession was not before the Court: Rciil \.

I'uiiers. 'IS Sol. Jour. •;.%;{: (iurntrd w Edge, a" W. U. 501.

In an iiction to restrain ilefeiidants (who weri' owners of a house

fronting on the same street sis the bouse ovviiei) by the plaintiff i, from

auving. or permitting, sewiisic ti. hi- .iischnruea from their premises

iuto a O'-ain belonging to rhi> plaintiff, and rrum [ierniitting any con-

nection lo remiiiu between tlnir prcinisi's and the plaintilT's drain, an

order wan made under this Rule, authorizing the pInlntifE to enter on

that pai't of ihe street the soil of which bidonped to the rlefendanrs,

for Ihe purpMM' of .'\periinent imr. in ordei- to discover whether the

pipe wliicli joined the plaiiiiiff's drain i)rorfedeil directly from the

lieiendant'.s house, and for this purpose to dig up the street as far a.s

niiirht be ncessary: Liinil. \. lUintinniit. 'JT Ch. D. 3.1G.

Where the defendant in an action for obstruc tion of liuhr and air,

had not deliven-d his statement of defeu< •. Archibald. .1.. refused an
iirdei' for iuspiKtioii until he had tlisdosed his defence; \\. X. ISTU. .'S.

In a nuisance nctiou. an application to inspect the defendant'.*

works to iiscertain liow rhe nuisance was occiisioned was refused, n-

prtiof of the nnisaiK-e conbl be obtained from external source-;: /(.;»/.»

V, lU-iU:'. \^ \V i;. ~i^'.: ^er fikn FIniroy v. I.luml. \\ N. 1ST(^ 1''.;».
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Vpou )i i,rima ftick- (.asp of mineral (rcsimss. nv •'\uri>iw\\uuni hv Rul« lOM.
tlif (|t.'t>n(Innt, or wli^-rn the fart of trespass (wliich (s dfiiicdi rniiMin.ni
(iiily be a-Hcertainpfl by iofpertion, and no injury will result tn tlic fi"'i'ft*t.

(Itft'iulant tlicrefrom. an inrerlocittory nrdt>r will h^ ramie for. tlie

insiipftioii of liis mine: and thf ord^r will, wli.'-t iipc.'^oiry, ixipnd rn
the removal of the obstruction to the inspfctlon ; Snimi. .'tii ed Ti>V.\-

Hc Cooper V. lure. Hall a- Co.. W. X. ISTtl. 24.

Thf t'onrt has jurisdirtion under this Rule to irrmii :iii ini<Tim '"J"'"''""

iiijunrtlon in a proper rn.-»e. to re-»trnln a deffmlnm fi

pump water out of a mint' which the defendant was in

nnrl hnd acriTnl to Tf:isi\ in order to prevent its diwirnti
Ptnr^on. 1." Vh. D. 113.

The rule in a'-tious f-.r the infrinKfment of letl.'i- pal.Mit is. that
where r\ plaintiff is unable to obtain clear and safi.'ifjK-tory evidPTieo
of infrintri'meni. the Court, upon a fair prima f'iri. t-nse Itei-iL: nmde
or. will order tlie def.'ndHnt to permit ar. in.^pectinii to li.- made of his
premises and marhinory. i>y proper per^^ons named on behalf of ijic
idaiiitiff: Seton, a.")!. In an action to restrain infrin^em.'nt of 11

patent for arindinjr irrnin ^o as. to >.epararf> the s:'riii from rli.' l%.ni

,

inspection of the plaintiff'-; process, to «ep now it was actnally carried
on nnder their patent, was granted. The plaintiffs did not rlniiu any
novelty in the macliincry. their specification was contincd to ri ivw
]>ir..P,«s <ir product: T/ir Gciw MUlUig Cn. v. RnhiiiMmi. ''\

I, T 'Vifl

M W. I{. 1!H: ." L. J. (hv. '-»S7.

a-^intf to

-iiion of.

')'//.(/ V.

Inspection of saniiilcs was ordered in ^rt^llll v. \frfu,i,i> If TCI
T. UVJ.

In nil actinri i<i rc-rn-r jc\\r||..|y, tli-' d"f-n.i:int ;illi>^'cd ilmi it I

behinRpd to n third party, and hnd been 'leposited by him 10 sei ore a "

debt due 10 thf defendant. The Conrt orders] it tn be given up to
'

an officer of the Court: Vcl'iti v. Brahatn. 4(1 L. .I'. ('. I-. 41,-.

TIu' Court has full power to allow photocraplis to he taken by a
party to ilic act'oii uf documents in the possession of the urlicr pnrry
f.ciri.^ V. L(,tidv'ih»ri,ii(}h. l^Oa. 2 Q. B. 191.

< Hi the alfidnvit of pliiintiff, sratinir tliat tin. propertv wa.-- lapitih ,

beiiii: damaged, the Court of .\ppenl appoint.d hin/ n-ccivcr and |.

maimBPr, thouch no applicaiion for this purpose had been ninde. .dther l'

t,. a Divisional Court or a .ludcc : H^nlr v. Wniftni, 1 Kx, D. :{0!t.

.\-- to anthorizini: the niakiiii: of esperiments. see Hiuiisihi- Xxiliii
etc.. V. LrriiiMtvii). 24 Ch. P. l^G.

Instead of orderins docinncnts to be bronsht into (.'ourl. the Court i

in a clear case, on an interlocutory motion, direct^ a defendant to"
i-I-]i\er lip dociinicnl.s of which tic obtained posses.sion vliile in the"
plaintilT's service, and whicli he liad improperlr carried u^'-w on
Icavhi;: his employ: Wlntirh>n,i v. ^ros.o. l^i I.. T. r.7.

An application imih'r ilii.- /fiil' is ceiienilly inade to ih. C, n't us mi 1

nH.rions for injunctions: .-ee Hi'nlhh v. Comhrrn'fll. \V. N. l>>Tr.. L'.-ii

;

but an order ha.s been made in Chamber-: see Cor>i>i r v. luir. fTnll
''<•.. W. N. ISTO, 24. It should in t'cneral be ni>on noiice- se.' tlie
next /i*)//c. and Hnhrrshmt v. fUJl. W. X. IS". 2ril ; but wlier*. circum-
stances rendered it proper, on an CJ- ixirh- applieation. nn order for
tt',^ i'i:ip<i.se of insiiectiiig: and taliinc .samples was made: Fli'„ti> '^rii
v. h'<,hmiinv. :!fl L. T. ."1

: W. X. ISTT. 1-1
: an order for deiention anil

ir.vprvatioii <,f ].roperiy : M-<l,iitl, v. MlJIo,,, 24 W. II. fuU : and an
ordc'- for inspection of n mine, in an action for (iamatres for ivith-
iiaw iiiL' sMppori to land : Mitchell v. h.irlni "'"« CnlUfyi, i',,., :\\ \\ .
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A piirtv 'c I'oi-.ml by an order (or prenervatioti d( pvoiMrty uh noon
ii> hf Iiiis luitiit? uf ir : t'j- /j. Lunghy. VA Ch. I>. lln. St-e ul«o p. iCi.

fiiHttfl propnry in tiispute uiay lie .tnlered to Ix> ttfiit out or' vli«

jiii'i-tlK-fir.ii. for till' imipuse of inspo-tioii hy n witntwt out of the
jiii wHi' [i.iii whos.' evitlcuce \s ordtred to be tfikfn abroad; Chaplin v.

I'littit-K; ISUN. J ^^ It. 1*^1: S. C. .^ ', ii'j„i. '/mj/./iu v. tuiMj/. 73 I..

T. 41U.

Whfie the piiitit-j' ;igrce. witlnmt order, to uii iiisppctioii. the cost*
tfiei'i'iif 111'- tasalile as part of the cents of the action: Athicorth v.

i:>«jli.,l, V.inl Chthwg Co., IIMU, 1 <;h. 70-J.

I

|.^

109T. The Cuint or a Judge may, on the application oi

a flirty, order tliu -ale. h\ any person or per-^ous named in

the order, and in »ueh manner and on such terms a* niay

^ee]H jii.-t, of liny good:<. wares, or merc-handi-e which may
lie of a ]ieri iialde nature or likely to I'c injured from keep-

ing, or which for any "tthor rea-on it may be de-irable to have

sold at once. Con. Rule 1133.

Se» Kn;r. (188^ I R, 658.

Qiuin; whether nn order can only he made under This Rule wh'T'^

the goods, etc., are the subject of the nction : Duiignr v. (hmpd O'll:

Iron Co.. n Times. liHO, iind see RuU TiOtl.

An onipr mny be nmde for the «ale of a chattel '\'hich. for n " just

f 1 sufficient rea-on. it may be desirable ro ha%'e sold at once." Thus
ii 'ifirthohnui ir v. Frpntinii. 'A C. P. D. 316. the Court ordered a
he -e to be ^old. on the pronnd :hat it was consuming its value in

food, und lilt re wns no rea>on why it should not be sold. In Codding-
hjH V. ./arls'juvillc F. i(- .1/. Ry. Co.. .10 L. T. 12. an order was marie
for the Milf <u hniuh i\fi perishal)le property; and in Evans v. Dfivir.-/.

Ib'.C. 2 rh. 216: 68 L. T. 244. a like order was made in rt'sp.-rt of

shiires in a limited company, ns beiuj: tronds within the meaning of

this KuIp ((-"ec aNo note to Rule 616. -mira. p. 774 i ; and see GV^ v.

Bett>i, 10,1 L. T. .Tour. 267.

A forei;:i! ship was ordered to he sold on the report of the JIarshai

thfit the snlf was desirable: The fli rculex. 11 P. H. 10.

.\n order was r^fu'^ed to the plaintiff where there waw no dispute m
till' :ii;tion that the iiroperty in the poods was in the defendant, tl.er-"'

lieiii:: nlso no nrcont r^^ason for a sale: Dongar v. (io^pel Onh Iron

Co., .«»/)*'/.

In an action for an unpaid balance on the sale of a horse, and for

breach of ^varrnniy rif another horse received in part payment iilniii-

till applied for leave to sell the horse so received in part payment : it

w.T^ held by Qnain. J., that no order w:i.« neceipnry. nnd thnt the Rwlr
ua« not applicable : Anon.. 1 f'barl. Ch. ("a. 127: 6n T.. T. .Tour. p. 84.

In an action of vpl.-vin an order w.-l^; reftn-'d wliere applied for bv

fh*> plaintiff for rlie snle of six valuiibje ho^se^ which bad be-^n deli-

\ered to him under an order of replevin in the action, it beinp held

tlmt he was free to sill th**ni. nt the ri-^k, of conr**', of dnmnges, if hf»

liiiied in iii^ n-'tion: l>n,'s v. fl ,,'fh' o,., '.t O. L. R. r.'.>2.
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KMtM. The apiiliealiou may he made liy tliu |ih\iutiff al "»!••

any lime at'tei- tlif liglit appears from the pleadings, or (i!
""'"""*'

there be no pleailius;*) l^ made to appear U\ aliida\it or other- ,l:'l'|;',','"',"''

wi-e. ton. liiile 11.'l'.'.

"

!..';„„i,.

s«- Knij. (issui It. ii(U.

lOWW. Where an action i.^ brought, or a det'eudant bv \

way of counter-claim seelis, lo recover ^peeifio property other],'

than land, and the party from whom such recovery is ^^ought ','

doe- not dispute the title of the parly sceliing to ierover the
.Tiiip, but claims to retain the property by vinue of a lien

or herwise as security for money, the Court or a .hid:ie, at

any time after such last mentioned claim apiH'iiis from the
pleadings, or (if there be no pleadings) by allidavit or other-

wi.-e. .nay order that llie parly ilaiming to recover the pro-

pern- lie it liberty to pay into Court, to .abide the event of

till aelion. the amount of money in le-peet of which ibe lion

or security is claimed, and >uc!i turtlier sum (if any) for

interest and costs as the Court or .liidge may direei. and
that upon such payment into Court being made, the properfy
daimcil be given up to the partv claiminsr it. Con. liufe

1136.

Si-c; Ens. ( ISSlI U. liia.

Under liiiN- loiXl in order rt> entitle the plaintiff to iui order iliiit tli-*

si)ecilic pro|ierty lie given ui. to Uiui. he must i>a.v into r.mit tin.
nhole aminint of the lien claimed liy the defendant notwitli-tamline
that it exceeds tin' value ut til" specihe pi-oijertv elairaed: f>e'jr«f/ej-

.\.i/ V. Plut'iu. 2.- Q. B. n. 13; iia L. T. 3:28. "lint thi.s would not
piTVent the Court from dealing with a case where a franihileniiv .x.
ee.'y-ive claim is made for the jmrj.ose of defeafinp the HuU : S. r„
per Lord Ksher, M.It,

ii>iiiit<i(

I 'laiaied

> l>e i>aid

;. I'HimililTlON.

IIOO. I'rohil.iiioii may be ;:ranted by judgnueut or order .>

upon motion to the ( 'ourt or a Judge. A writ of prohibi-
]\

tion shall not he issued, but the judgment or order shall have
the same elToct as a writ of prohibition formerlv had. Con.
Eules lisr. 1138.

I'rinr to 1!. S. O. 1M77. .. .-.L'. s. L'. a mere sarmise or -ufiestiiin of
the i.Toniid for iirohiliition was eiioiish to pot the Siiperior Court in
motion, anil I ho suggestion was not r...|iiireil to ho verified where
tiler." was a plea in the Court lielow, lait if there was no plea, then
an ailiilavit was retiuired.

The riu'Iit to the writ ha« to he tried now upon a motion, suhjert
ro rile sam.' rules as other motion-. Amoiii:-t other-, ffit/.s 4Si!t-4rm



1308 (.O-NWoLIUATKh tClLKt*.

Iltll« UOl, V iil In- iippliniltlf. hin.i, in -iicli rii«.'>* as ili»-
( 'mirt wmiUl f.irun'il>

ilir-Ti 1) ili'rlitnilioii 'itiil -iiliNtijiiPnt |)rnc(»edliigii in proliibitloti. n

(fiiirt or .lii(lir<' i-iiii now \\\»>u n Dtotluii ilirpct that t'vldfiict' li>> tjiki'n

III •iifli nii> II- limy '.in pii-pfr. tiinl If n.-ii-i-iu'v tluii mi i-wii.' ti.

irifHl.

Thf> motioti liii« iiMiijilly liffii luM'l" iti <'li)titilit'ris tn ,i .Itiili;<-. 'rii>'

stiT Id ( 'liniiihtT!' iiiirl Lrtfiil .Itiiliri''' nuA Mn-tort* Imvi- in> jiin^
ti'iii- "<*< /iiihs 1'2. t.'i. 4]», |.xfi'pt LikhI .IuHkcs. whfrp Ituli 47
'liffi.

A HiiccfsKfnl rmrty mii an applicatinti for prnliihitiini \n ftititlf.! i.,.

ui should bf» iiiviinlftl. I'li-.t". uiiI*'sh the Court, in tin- ppop<'r i-xit'^*-

win** '!iscr,.rioii. r^nn HtH<- aoiu] i<iiiki> for ilpprlvinif Miidi piirr.v <>•

: lui'l Midi piirt.v nIkmiIiI ihii In- t!i'pri\i'il at' cost^. iinl<'-*>* tlit'rr

ipfUFK til lmvi> hiM-D ii'Mii'iiprit'ty of lontlnii. wliich in<liii-i'il tin- liiiji,

n II!. or imiiropri.'ty in ih" .nn.IiHt ilivr.'of ; If, M.l.r,.A v. lUu'ujh (
L*

i

.

K' P. u. r.";i; ffr,/. V. JuxticM >,f L„u*i>.„. ism. i (j. r. 4.V(; 71' r.,

T. HX.

rr..|iil.iiiini is tlip pjujifi 'cinptly ivlnTf tli.> inferior Cuirt i^ fvr ..-I

in,' ;fs jiij-i-.l;rii-iii. -mt wli'Ti' it liii>* ciiniiiitipti nn error in iavv. or
t.">o.l -..i,.!!..': Sid,liiH V. Cih",.,,. 17 V. ('.

(J. It. '.18: /» re iJn'r d
Llli-M, :;() Onr. il.*l7 : o- ni*n-p|.r an orror or irr<'«ularity in prortHtim'. ilf
rt-nit'ily. if ajiy, iu ."Hcli la^p is liy appi'ul. uml if tlipn- is no appi;il
rli.TP is 11.. rfinf'ily : .'Crfi. v. Mniior of London. tV.i L. T. 7l't ; Re First
0. f. \. Huron. .' 1', It. 4iJ7. \ prohibition may I>p Brnntt'd iliocjji

tlif .|ni'-*tion of juri-«]irtion has not bt^n raised in thp Court bt-low.
Iiiir tlip onii'«i'iii t.. rai«p ilip olijpctitin tluT*. may dispiititle tlip appli-
cant to costs: V.7-/i"</« V. t-lifford, t[ V. U. JIU: but If tlip appli'-aiii
Miliiiiils to rlip jurisiiiMinii of tilt' Court bpjow and cross-fxalnin.--
witn''>->s. and ar::n."; tlip I'asp on the nn-ril-s witliont olijp<>tinir to tii-

juris(ii«ii..n. a pro|iil)ition on the jrround of .'xcpss of jurlsdirfion mav
h» ivfus.-d: /), n liiinoins. IS (

'. IV 4!i:;; nnd w>e Hichardfion v
Shiiir. f, 1'. It, irtii. Wli.T.- ihf .lud;:.' in tin* Conn Im^Imw ari.s nn.i.-
an apppalablp ort'-T of tlip n'"li Cairt. ubiili i.s not apppaWl from
pioliibition will bo refusied th..,!:Ii tlip Conrt may think thp ordpr of
tin. riich Court pfronPOUM: fUnkin v. PhUimt. IIXM. 2 K It. 380: 8,"

L. T. 1^411.

Wherp tlip want of jiirisdirtif.n is appar.'nt on thp facp of tli<' pri>-

rtiKtinjrs, prohildtion must bp crantpd -i- dfhito juitititr, and th.'

j'll liciint Is not pstopipi-d iiy any i-nnsput or atriuit-PCPiipp on his part.
bill tbr crantiiig of prohibition is dis( ntinnary whprp thp want of
jiirisrliction is not appurpnt. and deppntls on fafts which ttip iii)p]itanr
has nPKli'OtPd to brinjr to thp attention of thp infpriiir Court- Farni,-
A'/rvOH \. Mnronn. 18W. 1 Q. R. ."12: 70 L. T. 1.'2.

rrohil>ition iii an pxtrpnie iiipastirp. irrnntpd "iininmrily onJv in ,i

Vfiy plain rase of thp Tinlawfnl psprcixp of jiirisiliri i-ui by a sub-
ordinate tribunal: Rv finiiiniiifm ,(.- CnrUton "J." Out i;07 /„ ,-.

I.iu^s V. AUnx. 2fi T'. <'. (^ R. 12:1.

S. C'KRTinRARr.

llOl. An ordir for crrtiorari may Ik- trrantotl upon iim-

tiou to tlie Court nr a .Tiidirc. .\ writ of oertioniri >liall noi

be i=^uefl. hut t-ip ordr-r shrill li;ivr tlir -;uiic cftrrt ;h n writ

of ccrtiornri fornierh- ha.l. Con. I^ule 1140.



iMi;ui'i.i;Aiii;it.
1!)0IJ

Wberi* Ibe iiifi'iioi' rmin Iiuh tlu' like jiiri«>lirti<>u u^ ili>' High Cnuil RuIh
III till' liiillii illiil- iiialhl. 11 i.iffoiiiii III lilliij,' u|> iili.l ijiiii.tl Ihi iini llO'-i U03.
cwiiiugs L-imiHil tif gnintfi!: sktntar v. Imiy !/ .\>,rfh \ll,'ii'>,i,

i-;ni. A. C. 4JU.

9. l.NTERPLtADER.

(i) <kiumHij.

I103' III Hull- llii:< In I r>. I'i't'i

(ii) " Kmcuikiu," " writ " ami " urii m onouuiumi " shall

intludu an " nrdf.-i- iii attai-liiiii-ui iiiiiln' t'ltn^'W ^1*'^-

AbsiunUing O'blors Act and liulia 10')> tu IDiiii." i: • "' '

(4) • KXLVIIIIHII ilrihliil -ii.lll llliluiii; ' al laillUli.'

eTedilur."

(c) " Shei'ilV "
sliali Hii.'au a Sliurilt, I uroliir. Kh-m- nv

iilliei' iiliiL-ur chargod uitli Uk' fxi.'riitinii nl any

writ or proiu" ni lliu High L'uurl, ui' n( a t niinl}

IViiirt in c.'a.-1's whuri' liid.' Il-.M aiijili.'-. ,Vi "•.

1108. r.clifl' li; v,a\ nf ilituriiloa.a'r may In- gianli'il, «i„„i,,„

('/) W'liL'iX' the jiorKin ^eeldng relirf (hcri'lnaltei culiL- i i''
'

I'""

lilt- a[iplieantj i^ undtr iia''ihi\ fur any drhi."

moiuiy, goods or elialtoU. i'or or iii ri'-|i('it nf

whifll he IS. or OXpocls In In', -nod h\ twn 111' llMirn

[ic:-iin- iheii'iliaftnr callod i1m' riaiiiiam-) iiMJ^iiiL;

advci'n ilain. ttioi'i-tn;

(()) Wliniv tlm ajiiiliiaiit i- a Shi rill' and riai'ii i- ina.li'

til any innlU'V. jmid-, nr i-lialleli, land- nr ti-iu-

HiL'nts. taki'ii III inioiidi'd in hn taknii in i-xi-iii-

tinn miilor a uni iit' exoiutiun. nr tn ihi' prmefil-

nv \alai' ilu'itiit'. I any por-nn ntiuM- limn rho

liiT-n'i a:j;tin-l \lilmi, tin prncns- i^-nnd. Cnl],

Illlln 11 II.

'liilvi'li Ii'-ui i:ii_'. I !ss;i I i;. ,s:,ii.

;:,-fi.iv iiii, /,'i,/, 111., jirani,-.. ill r.,1

anil in Kijiiiiy ri'iiiaiiivil in inni- u
i'l'iuliii' in llii' I'oMiiin.ii I.iM I'liiiri..

. . r.-i. as iiiii.'iiiii.a 111 ii V. . , 7 In v
Kiiai'i I'Xii'ia ill 111.. I a-i. ..I ialorpli.

lipiin t!l'> vtatllli- : ih-Hlhnii

'I'll.' iaaitiif nil iiitiTj li'ia

I mi IT., hi.iii:; r,.-! i !a I I'lt liV li

y a Sli.aall'

lir .rii.liralur,. .\rl. Tin-
-illal.il 111- I;. S, n 1s7T.

. ,-. Ill: In.. i'ai,.|i,ii,.,i ,„

lis iliii nni ,l,.]„ii !

'.. 11 I' It. IM.

si .inii'ialini: A.-..



IHIU (.OXSOLIliATEll UIU;».

Al Coninion Law a »uk..li..Jcl,i- ...kiiju rpli.t ..,,,1.1 .,iil> ,1„ ., ,.

n.«.T.e data. „„ ,.v„«., ,„ ,„,|„, .„ej „,„,' ,.",.";,
"'.^i','^l« I. of lb- ,l,.,.l party Im.l t., 1... I„ r™pm .,f ,1,.. .i,

"
.uW?,

my-nry tl,,-il It .h.,„ld bp „„ „l,,„l„„. rfjh ,.r pr..„..rtv n>ii! I.'ct niutrei'. i..'p. ri\ in ui.'

Uhere rMii »,.. .Ini,,,,,! fr,„„ A. I.v II
i.ihlora (if <. III!.' idiliiT of 11.1. ,,||,i
.~^or. A. refuaiiii; to pay r.iit iiiiI.-<
ili'l lifiDs .iml ill n Coiiiitv Cmin liv

I

' liHd entitled to relief iMider tlii. /,«/,
r. II. 21.

Itlld WHS ciinii^lie.I hj
it wii« iliiimi..|. i.„, the reiil
prut. .t..

I fr.mi tlie-e ciiiim.s.
f'T III., full aimmtii ..f renr]
. Ki I .../iTJon rf lliiiliir. Ill

latnjlMder by atak.holdera. -
i ,„1..|. n,,. „r,.„.,,, ,,„,, „, ,

,

it. elfe,-, follow, the K.,ui,y pra.tl,... p' ,-, t ™ eki, i r, i^f
, '

I'.'lr,..,iMre,l to be under liability, for .l,e .,,1. ect m.»er i' ^
t r .l-aiy tliat be be tir,«t Mleil. before ai.iilvh,.. f„r r. i/f I ; II, ,

'"'•
'i

""t e.„i„B„|.h any l'ow!V i^ii ,e| .^'rnl, ,, I'e,' ,:,,
,'

'"

-•-Merly m E,,nlty npon bill Hl,.d. „„,! now' po-«.H b ,„"' ,^

ti"."ra. ' ^'
''" ' '""'' -" "' "' "'"'" '>• "'"'•". ^Jl

J..^,^>

be .till the ,a.e im.ler tbis U,,l. : s.,. Farr v. ir,„-,/. - M. j,, «•.

.\t,d where a pe-"„i, i, „ie,| by two p..|s„n, h, resi».,.r ,.r ,i,

.V ,...rs„n n„t,ide the j,„i,.ii,.,i,a, ...ay ompelled to interr.lea.i

I. Mill,, .ioint ,.tock r,a„p„i,v w.-iv in di„>,it.. . ., t .

be.;. -„e,| within .be J,„^.,ie„„„ by'onf:r !; n | i

^
^^^ ^^beld that the company w„. entitled to i„t,.r|. I, „l ..,."1 'i„ ,,

,pany and both the elaitnatit. w,.re .„„ „f „„. j',,,!,,, ,. i" . ; % [
,a .laim for damae,..« ajainst Ih,. api.li.ant was n,,,,!.. i.v ,.,",/?,

.aimants in respect of ,l,„ shares; He I ...Irrf.nl Sl„l,rr<;\ n
.. -•: but where the fnnd in di=pnte was payable in a f,„vi..n ,..,;,;foreli|ners res.d,,,^ tfcerei,, :„ „ther f.,,vis,„.„ ai,o resM!:" ,1,""

•i"'l
•' 'laimant within the jnrisdietion elaini...! it. it wa.s |,el,l ih.ai



ixti:ui-i.i:aiii:ii.

ilir ptTKOu from wli'im ttif fiinil

Interpti

tbli mimay pvrlmpM
: «. //.,/(.;,/ ,1 ,M,

>i<l<l

ISU

•I'lif" llii' Rnldloi.

Nil !»'

IT I'. II.

H'liili >./ II. .\. 1.. II. I', II

• lr'tnii|w.tini.lirii; /,'«/, IH-J

It niiiili] iii>«'iii (II l)t.

n.hfr**- I'lnilimuu rely iirt' Ifu'.ll

mimt.TlHi whctln'i r'lt- till,..

iin.l Uutlon V. /'.

UU: .III

.//. I.. II. 7 Kx. H: /)»,!

;<•-. I.. II. .'I Kx. I'llli: »„„;.

I.. II. 1" r. p. in.-,

tVKi \. f'(M,(

.V debtor » lin i''l. mill \viti, Iju
lie debt, may rmjnlr.- tli.- ilnimiim.. to Ititeri.!.
..(a >I.a b i.l. 1 1. ..iiite til* riitldi

I'.

nd I luiii nil.

I

/."i./i- or under the .liidimt
III I lie ncrloii miiy be

i Ills iipidii'dtion tuny I itber under tli

"I iiiidrr the laitei

mid the jiro .jj.

,
i/'"i .\rhtol U'xtnl, \H n. H, 1 1. itSll.

Where the claim of t tlu-

entloii of tile Kllbjeet IliilCter III

llimit.s 1^ I,,. 11,111111'!.- f.,r I),,.

imie. the iiiipliiiint i„ ..ntlil,.,!

.'." """",""," '""•'I'l""'l ill-«l.:n,„„l, v. SI. Knthmin,. I,wk »•„'

. 1 . 1. 11. J.I"; /f<. Intiiiimn /Viei/I,- /,>, ,. rurnilhvri. 17 l> It •'77

Oiinro nhether iiMei|il I..,- i, „ ,„ , r,.„„vly „,r tniiii; ,l„. ,rjU,M -ecurltlCT UK iHiineen .o-iii-eiie.,: JVerJi, i. /Iii,l,((. l ii,„ „,
luterpleuiler iwi. mdered ut the liiMmice of iiii iiiieiloneer • »„,.„,„

; ";;"^"'°»' ': ', '• /- •••

'

i'j^ ''''»"" v. £„«„,«„ nan. i.. k. i
l.\. Jill; of a Imilee of a pulny nf iinunime; .1 ((,„(„„„„„;, ,. .v,

^"'^ ''":• '^ •-' ' 1> ^'^'< "f a broker to whom .liar.'s
l\'illiariit'

1 1
been tran.ferreti for unle. a rival iluini ro which wa.« set' in,

...(.iii-.m V. ,;c»*ii.,. m y. II. I>. 1117: li-j 1,. T. .1:;.); „„,i „.,, [„,,,',;
/..J "-lolo-rj.;, 1 U I.. 11. 4J: aii.l uf a .vharllnite,- with whom were
M..r.il Boodi flaimed by tun bank-, ami notwith-tandini: a leiiei
miilen ly ihe wuaninger to one of the bank, .fating that the go.,!,
live held for that hank: Es p. l/er.iy /),„«, a ;/„rli„«r /li,„e,/. l.sir.i.

l.ilerj.leader wa. ordered on the a|.plicntlon of a purelia.er „rml,,„,
l,(, lit land, the eonieyali.e ,if which was in the action nlta.ke.i a>
ii.oiiliilent. a» ag «t cre.litor.« .,f the vendor, the piircba,s,.r l»,ing
•11,.

I
by the vemlor in anmlier action, for die piinliase tnoiicv winch

i.' »,i. willing to pay liilo r,,„,i
; |/„/,„„. /(„„(. >, ,;„,„,. ,. ,, ,y u

-V solicitor who ha» rcc.iv..n..| jiiil;..i,i..,,i r.,: a client iii d m
opilnar.v retainer has no nuchority. wiihoin special in«triieiioiis to
11 '.lUge in proceedings In ilitcriileader : ./,/i,„;„ v. liirl;iicH '^t (i n' ^}
l';l: bat where he h relniiii.l in interpleader procedh,.., i„, 'i,,,^
II,- oidmnry iiower» of liciti.r. a.« In other contesi.l ,a-.~
//..c/.,ff V. ;jjM. l-J P. 11. 4SJ.

.\ bailee who is estopped fr. seltlllg lip ill-, nay Iieverthe-, .. . .
— •-! I 1 11.^1 .'iLiie*

II,

Practice.- .Vflldavits eiitiileil In th,. n, c. j. cin ]i

A., applicant, and H. and oilier-, clniiaant-" wen. iii.ld\i,|
l)ii/cr.oi, a Ilartrr. 1^ P. 1!. Jl.

riie costs of proc Units are. nniler Kulc IKUi. in the .li-cretinii „t
111- Conrt. anil were ordered to be |iaid bv the p-rson caii.sin- the
litipation. In Kc .laifcrson ,( llnrhn: »i/;i™.'

A -lakehoiiler applying l.,r mi inlcrpleail-,' i.nlcr niol acliii" /e.,i,)
Me. Is entitled to deduct from the fniid in di-pnt,. th.' Mxc? i-
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occasimeil by tUe iutiTplouilcT
: Vhuvli v. Uoulcy. X L. T. I'.".', « irlil

out l.rejiiilice to llie 'im'slion ns to liow thi' cost* iirii to be ulti'mal»Iv
ttoilic; S'cur/f V. Matllnjio. Vi . ,\. 1SS.'I. lT(i.

Saileei and Carriem.—The foruitr special Uules tilt;; ,,
»tv.i. relating to interi.lea.ler bj Ilailees atld Carriers have been iil.r .

Kati-(l. !i.s the iirovisions of liult:x lllKl (al. etc.. cover such cas. s -

see linijtrn V. Litmhcrt li Co., ti4 L. T. 4(lti.

See lit: ruiiiidiiiii I'licijic Hij. (:>.. »)i,t Vanulluvn. 17 P. II. liTT
where an interi.Jeader order was jirailted resjieetins claims to ^Tiiu
delJOs.ted under a contract in the Uy. fo.'s elevators. liolwithKtandu.j:
that the spccitic ;:raiii cotilil not be -ielivered. but only grtiin of lik^
stanrlarti and (ttiality.

An tiileiiileadei- .oiler was ;:r;ii!te(l ai the ai-iilicatit f .i it.'iii..,

iiotwithstandinj: be bad by attornnicni to one of the claimant.-
estopp.'d himself from denyine his title, and the claimant alleging tb".
estoppel was restrained from bringing an action. e.\. ept as to an-.
elilim If might have, by reason of tl lleeed estoppel, if defeated iii

the issue; Et p. Mersey Dockg, 1S!«). 1 Q, B. .'H6 : St) L. T. 14X
Sheriff!.— I'ndcr clause (6i of the present Huh the practice i',

interpleader by Sheriffs is snhstantiailv the same ;t- utali'r the k ^
U. 1877. I-. M.

A Sheriff's right to call on rival claimants ro inreridcnd is not (..n
fined to the cases fallim; within clan.se tii ; but in cases not prnviil.-.j
for by that clause be may invoke the assistance of , laiisi- i ri i /,'.

fii'tild y. Ih'jtr. oit (iiii. Aj)p. ::47.

The .lisriosiii.m oi the Cinn is to b.. m.ire lib, lal i.i lelievin- .f.
Sheriir than formerly; llnrliiui v. C„lliill,m. 111 P. It. lin- /.»m. :

Ilnmiln,,. S (). L. n. -A'J.

Tb|. right of a Sberitf to an iiiterpleaih'r order depends <in iii-

having the subjeet iiKitter „f the riial .laim^ in bis no.-sessioii. i;-!
bis liiiving the right to lake it in execution with an intention so : .

do. lie cannot re<inir.' cliiinianls to inteitiiead in respect of a ': '

gage .osicned by the debtor (the morlirairec i . which I tbooirh .leti-.

-

under K. S. (I. ,•. 77. s. o:ii. he has neither actually seized imr
;'

able t„ seize; Ac.,,,,,, v. t>.,),.,r,„ . 7 II. I,. It. l.Tt.

Where the iippli, atioti is m;ide i)y ;t sh. rilT under clause ( /, i ;h,.
Sheriir niu.-t have ni«de a seizure

I
cu' hi. ready and intending to n,:il;.'

one: see hi,„„„ v. 0»(i„r,i,. ..u;„oi. bi.f„re he can apiily. and liefere
the Cairt eat; li;i\^ ;iny siimninry jurisdirtion to direct an issue
0,„,fc,i V. On,!/. Id I'. I!. .'{78; Trskrg v. .\>tf. I." P. R. 244 ; (:.,,U„
V. Turn. 2 r. I

. ii. H. 177: and he must retain poenession ; H7o./.,
V. Mliriiltii. I I'. 1;. .:;;i;. \n imeriileade,' nid.T was ai-aiited wle
the goods were die., pi, He... etc.. a,lmitti'illy the property .if the ex. .!
tion .lebior.s, ihoimli in the hands of the .laiinants in tlie es.y.ntioii I.;

Ili'ij! ef a printing comract with the ,1,-litors. and had not he.i,
actually seizeil by the Sheriff: llr;ir,i v. tltrl.l,i,id rahli,lti,„i r., ,;

O. W. 1!. 140

.\n inrerple,i,l,>r order was granted where the execution creilit-.r-

alleire,] that the debtor bad a half inle[e..r in ,he c„ods which wa. .ii-

luted by till- person in whose possession the LToods were- /„c„« 1

//.,«„(»„, s 11, I.. I!. .Ml.

U-hi-re ;lie i-ie.ds -eized or,, in llie po.M-.Mnn „f the debtor, m- i:-

in posSi-.-eiU
ileia-l.
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t Hule^ 1115 nnd 1110 sbould bf taken
rhp p'XfcnrioTi , rfiiirnr.

to briiip thp (liiii

lif nrkiiowlfHtpps irs vHlidify hpf-u-f thf Sin
plpndpr r-rdor.

liiiii uli.-rlier "p
m to rue Rul« 1103.

ifr nvplif.* fn

A -ciziiri' of

: 0^
I

iiinn<-y^ p;iirl f..]- onrrnii.. III.'

r nil iTut'r-

111..

'inpiinv. w.i.; linii]

: r.. T. 8.'.!!.

''Ht. I„„ .,nl,v liv

lit niK h.'M tn If proc,.,.,l«
'h.. ;,l,nv(. ;,•»/,.• .V,,,,-,;, ,.

mencemont of proopediiig^ to wind up thn rhenfrp .

w h- void: ;.'" Thi Oiieni. f.iniitijd. S8 W. R. ai7 : t

A '7(o,*r in jiction is not iifniiid liv .iolivi'i'v ,.f lin
-plziirof Rninir v. Qvrhic Bank. 10. L. R^ .1113,

.Monpy paid iindpr protp.^t (ly a pl.Titii..!

or viiiu.' of u'oo<ls and olijittois witiiin
critrhfirU. 14 Q. B. D. 873.

Tho .'Xiirpssion "coo* and .hi:if..|s '
in Thr Etreul

,ij ilii.« ltii]r. iiiolnd™ vf„,l( ,„ a j„i„. ,„„,|j .„„,. ,,,„,'

.V.;.i ,., L'n ( . I.. J. .'aKi; 4 c. (,. T. .-.!«.

Cooils in po^ession of an AssicnoS in In^olvonov iiii.l..i. tlip Insol-
VPl.t Ml of 187.- ooiild not bo taltpn in oit.Hution. and noitlior a SlioiilT
nor an esoontlon oroditor roiild -110 ilio A-sicnoe and nhliirf. !,i„i ,

M,\l,„l.r V. l/ct-.;,, 7 V,

" I../.

infiiplfod, liiont'li til'. doLrnr uii.riif ,],,. I'll.

Intorploadpr may 1... oincfo,! ro.-p... riiiff tli.. nrorppd of 1

thp ShorifT-s liands: ,,....11, ,. /.,.,,„„. ,(.,... ,,„, 'r,,.. :, p R 10 and
rreppctin.: nionoy paid ondpi- p.otost In a ,.|ainiant xyhosp Bood/wpro
sei^pd an,l wlio claimpd ilip monpy: tlip Slipriff ;yas also h. Id to ho
pntitlpd to protpption aeainst an ;,..ti„„ fn,- t,.p»paK.« for pn.orini:upon thp prpmisp. of a ppr«oii otlipi- tli;in liip .ipl.tor : .v,„i(;, v r.itcl,-
ti'l.l. 14 Q. r.. n. 873; spp also F.ilmm.<t„ i. W.illii.{,f.,i<l 33 W n B47
,(.p(ls rPRlizPd from thp salo

: l/r ti„„ui v. Hop,.. -Jn Ont. App. 347.
\yiiprp a SheriiE wlio. «itl,out spp.ial diip.iioi, from thp pvP..„tion

..rP.l.tor. li:id sPizPd and sold Bood« ailogpd ,„ havo I,pp„ ..xpmpt from
psppiition. wa.s tone siiPd lliprefor liv tho ev-i,.||tion di'luor it n.s
lipid tliat iliP Shprilf ivas nor Piititip'rt to int.r ;,s t., thp ,,ri^

Whpip a Shpriff'.s right to pspohIp a writ of poss,.s,i„„ „f i.,.,,, .„

fontPstpd hy persons in posspssion ..n tho sround that li oniPstints
.vpre not parties to thP ap.ion. tliP Sheriff is PntitlPd :o intPrnlpad

.

-.r'r?" .V,
""""'»™»- '•" p. K. 84: SOP also _Ua,„.„.„ v. .1,(,!„™„,

I. P. K. 1 .SO also where the promisi-s are vaeant. thonch the door^aip lockPd. the Sheriff lieine notilied of a elaim. may. without co"
-idprnit' Its yahdity. intPrplead: or ..ciiiWe. he may hreak open thedoors and pot thp plnintiU' in possession : Hnll v. Ilrnceniin,, 19 P

.\ Sheritl' may ap|ilv fi.

1' i- made by a lamli.irO
• Fbiiiii y. Cimnrii. IS I'.

an iiitprplpadpr orde;- whprp a claim for

l',''.:'.','!"''''"

'• H'iiai,,ill. '.'2 Ont. 4!«: and

lint where a Sherilt -Pi.Pd. l,i,r put no bailiff in pos-spssion of tho=oo,K ami 111,.,, thp lamlloni sPized thPn, for rPlit. it was liel.l ,h„t a-po.nd spiziiie by th,. Sheriff wa« ill,.Bal. as thpy wpip ,„ e,,.,,,,,;,, ,",,.,"
and also that llip validity of the landlord's elaim ,0,11,1 nor 1„. .iPoided
in < liamliprs: Criiiii v. fViiiij. 7 P. H. ilm.

The rieht of a landlord to bp paid ont of thp ,ii.,i<,»,|s „t s,],. ,„„i„
.. s. O. ,.. 34- s. Ill ,s Anne. ,.. 14. s. 1 , 1. has l„„„ „p|,„|,| ,„,,i„,,"

!,.,is,pp ,n banknippy ,,f iho ,lpbror
: ffc M.l'l;. ir.i. , tsUU. 11.
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Rul« 1103. Where goods di-trained for rent have ln-fn iiiipouiKl.Mi on tin-
I.ieini.se.s under U. t*. O. .-. :J4J. a. 14 (.'ll. (11 Geo. ii., .. 1!>. >. lOi. ir

is not retniifsite tliat iitiyoiie on tlie landlonlV belinlf >li»nil<l Ite l,.fi

in possession of the goods; ./o//r« v. liieru^kiii. IS'.Ht. 1 U. H 4Tn
t;"«i. I g. B. 100.

A Sheriff was held not entitled to an interplejuier l.y i..;i>nn ..('
;t

ilaimant's dl-^imtinff the ri;:ht ..f snhsHiui^nt execution oivdiim-. i.i rli.^

t'lXKls seized, niiere there would he no fund to satisfy stiili -.iili-> -

'luent execurion^: Canndiou liiink of Commrrcr v. linid - C I

'i'. Vtli.

The fjuestion whether the Sin-rifl' \,y wirlirlr.-uvin^' for ;i riiTie fii.n
the premises, on whirli he has imide a .seizure, has ntiundrjned pr,^,^.^-

sion of the contls seized is a .nifstion of fact. Where he eoes out o|
possession for some teinporarj- necessity such as to eet food, or to s.^e

a doctor, he does nor abandon pois«esBion : hut whe: h.- wen: our in
ns>ist tlie dehinr nnd enable a >ale of the debt.jr - business t<i t.-

carried our. that was held to l)e an nbandonmenr of pfjssessjon
:

/.*."/.

nhfiircff i Limited i V. Itcnron. ISMS, 2 Q. R. 173.

The Sheriff was held entitled In make a spconri application fur nri
interpleader order in respect of a rlaini by the same claimant, alleniii-.
a ditlerent title; Gai/nor v. Sail, L'4 C. ('. t}. IV 1HI>: bur nr)r n. . un*
test the claim of a landlord wiiich miaht have been disposed of rxi ji

Hrst application: Clurkr v. F<irn-U, S I\ K. 234. A claimaui ciuuiQt
set up another title in the same issue, but must make a subseijuent
ai'i.Iii-ation to the <*ourt : Barker v. Lcexoii. 1 Out. 114.

Iiimiiries A Sheriff should exercise no di.'scretion as to the di.spositio-i of tli..

10 he iiiaUt;.
t:.) hIs seized by him. but should come at once to the CVmrt. otheiwNc

bitfin
"^ he will disentitle himself to protection; Bomrell v. Peitionir. 7 P. U

ilaimantM. ^i^'-i : Adam» V. liiarktcFll. 10 P. R. IflS: Flifnti v. roonej/. IS P. R.
321. He should, however, make some inquiry as to the nature of
the claims made, and inform the execution creditor of them- Wrrikrr
V. A(7e«. 3 I'hy. Ch. 59.

In Dunciin V. 'iV'«. IIP. H. Ot[. it wa.s said that interpleader orders
should only be made with caution, and. where goods were in the
pos.seHsion of a third person, there should be strong presumptive evi-

dence of the goods being the debtor's, which should ordinarily appen-
on affidavit of the l>elief of the Sheriff, and also of the execntinn
creditor. This opinion has not been, to the full extent, followed in

practice, the affidavit of the execution creditor is not considereil
nece.ssnry; and see lb.. '2'.t*\: also Edmonds v. WnUitigford. 33 W. R.
B4T: and it has been held that the Sheriff is nor ctbliged to shew thai
the claim of a person not in possession of goods taken in execution.
is open to objection, in order to entitle him to interplead: Dnran \.

T'/ronfo Svupoider Co.. 14 I*. It. 103; see also Stacker v. Htitjgcrtih

(i7 L. T. 27.

Where the Sheriff had .sold with the consent of both parties, it was
considered that he had not improperly exercised any discretion of
his own: Itarling v. Collation. 10 P. R. HO.

A Slieritt' is nor justified in apidyinB for an interpleader order,
after he has notice that the execution creditor declines to contest the
claim of the third party; and .f. notwithstandiiiK, he does apply for

an interpleader order, it may be refused, and the Court will not order

that no action be brought nsain.st him: Sodeau v. .*/iorrw, 7-*- L. T.
241 »: and see ItuJe 1116.
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All clainiams uf ivlmm tlie SliwiS i, „«„,•. ,1, i
. „ ,

««<•<•,. V. /orrcH. ,s p. K. 034. Uivi.i,m '

,„r,
'"'.'"""-'" m :

Rule 1103,

,v,.l, 11,8, Court and County Court ejiuthm '..,., w!,,!^'"?y/»»/.r. il P. I 41.. Claim, hy tl... Crow,. „„.„ „ . ,d .
, ,',l, :

AVli.TP soni.' writs an- in tlif High <'ourr ihp int^,-..! , i

Ml. ,-,lt , Lauds
: Xtmnac v. Toron/o JWcj/ra;,/, C,,., S P. I! ]

A .laimaut i.„t „f tl„. jurisdioti..,, uiav l,v j,,„ve .,„ ,„„
'

,

rcimiiHM to lutei-plcad : lliilc llij I3i- li,l,„',„, , ,

~'""- an.

I

1.. IX^: CnM G.-..„d.„„, V Ia;nv,;;."2 g 1, V,.V7i'.''''-
' ''' ''

A Sheriff may di»i.i,title hluiself to a,i ii,t,.|-i
miranc promptly to ihe Court when i-laims ar,'

'l"f ".'I'M' Ijy ,„„

-^ - 'He inuit come'withllV r™7oni,brrtTme''^,"',",'!Hj,? j!',?,,
'"'"'''',:

u- ,m ansM-or to Ilie application; «o,„„,„„ v.' IIW IP ,..,,,"

Si'-:;;;:„j- ^:^%i;; '^rJ^inSi.ji;^'
- -™"- 7;..' .^j^^;^

jaschH by the fact that the Hr« seizure Z; „o, ™,„,"! , f,

",'"

.nda.ils soo* in delaying ,o apply ,i|| ,„> ,,, , s,"
, " L'

'

:;the residne: JiiVfer v. X,jl„,i, i c. I,. ,1. :io7.
l.os-,^,,.,,, ,„

Where the claimant of the ko...1» pni.l the Sheriff the amo„„f , fhe execution, and the latter then with,lre«-
; i,
™

, ,',,7
'"' '

had not d,«.nt,tled himself to relief by inte plead" • P„L\L '

liiitilnng Co. y. Walh, 1(1 P. It. 13s.
.lJ./i:»-

The interpleiuler orilor usually protects the Sheriff „„1, r
actions; without special provisio,^ the o,-der s n„ Itlf o \ ?, '
e.ec„t,on creditor; i>„rA.y. Ta„l„, , c, P. 4H ; ^c/vr v 'w"s»i

"".«. — I
. 1 . (J. B. ..1,2; Ai p. ilerRcu Dad.;. ,,»,,r„, p. 1:;12.

Protection from action was refused where the boriiF •„, i

tally and took soods. and „ ™bsta„?i„r';;re™nc: /af s',S ^Z,«.<o,. whose house wa.s entered; f.c CopMt v. flca-irtf U Ti,n '.!

Accepting and contestinc an interpleader issue will „„f ,„„t
.on creditors liable for the previous' seizu el, the ihff a, ev:'o't,nn creditor lannot thus be le a tim„„ss„ , V , ,i m

"'

f.;r the original seizure; 4-c„„c,/„ v? P„7 Z, - r r "i'; 7;
'^"-"'

i-»..e by the clain',,ur b, 1,

>
'iiW.t tT.'sue .^fe e, "."""""f." "« '"'

Acrr, 8 f. c. L. J. 7]; »„,.„,„ y. (;„„ a tai ofV: ,;" """™
„V

er^^^^rf-::?'';!, '^'si;« ;rH,r;?it'"b? i.if'^^.J^
'^^-"h^-

s?;:^ "» rr J'«rrr',-^^-
--«- -^^ioj" '^:':
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(.ONSULlUATEli ttti.ES.

S"' >\U-> ;!'. I" iK'iinii^ iii;jiiusr tlip Sijeriff or I'XfCiition tr.Mhi.ii. y.,

Uin.ulh,. T 'limes. MS: Lcc v. Ihunjur. W.V2. 2 Q. B. ."i:!: : I'.-i-j,,.

Wl.itv/itful. 1N.1\ 2 Q. B. S7,ij.

T! !• i-i'-ulr lit' til'' i->n.' is coiicliwivf- ii> b<T\v.-cn tlie t-lniiutuir ,iih!

.\i>riitii-ii ireditor, Imt tli*- lattiT \> nat liaii!*' t'or .my loss >iustaiii-']

by III' .Min .s^tiil i-lniiiijiiit iit'-iT ilie 'lat.* i<{ 'ho iuterpleaUfr m-l'V

,

k>,nu.l,i V. l':iHr,-^<.u. -^l T. ''.
<J.

!'.. .V.lJ; /.^^, v. \<.ifh.,r /.'
,.

i:i <. r. I'lS: /A/try v. M-itchtU. ."IT I', C. Q. It. J17.

Wht'i-*' Jill ('xet'Utiiiii crt'iiimr rffii«fs to C'Hiti'«r ihc rlniiu u£ '.ir.

flHiniaiii. lif .should h.' tiairfd ns t'^ snrh rlnhmmr dy thf i-n-!'

i

lh,ntn V. T'lruiito Siixpntder f'o.. 14 P. R. in:t.

Amr till' rlniiiimit lias giveu security, wln-r*' n siinry in Hi'' 1 -n.

fi.-idiii'-- i"-.'h('nr. lui order will not he made barrlnc the olniiiiiur. i;

(Iffnnir "f divine fresh security: Ho;iah>w,n v. fHUirt. Hi P. K '.ir,

iiftirrm-d fiy :i divt-i'iii of opinion in tb» Cnnrr <if Appeal: If>., 2*\t*.

Wii.'it' ii Iiuih! is -iven it.s scniriry it is usiiiiHy made li;. ],.

iliiiiimiir jiiiil two sufficient sureties, hut the solt- lionrl of a chfii-' T'"

hdiik 'laiiiiaiu iif ;;onfK spized in execution, is sMtfiiient: fhitnii'i It-ml.

V. \l.yrl,„nl. }U,„k -.t ll'fllt-u: 1 O. r. \i. -j;*.-.

Wheiv ii claiiiijint pay.s nimipy into ('iiiuT ri> ,iiiidt^ the r*'>u!. mi

nu issue, i'ltd tlif execution rreditor -succi-eds in the issue, and r;il<.

the ii!(iney out of (,'onrt. he i*; therehy estopped from thereafter 'ii-

piitinj: tliin ;'s a;;ajn.st hinis<'lf the chiiniiint is rhe owner of the l'i.."1-

[f>i>},h,i< \ M'."'oit. 181^4. 1 (J H. '.»'). .'I'm. .^Ltnbl'. he miL'lit .i

!]if t.-riii;rnii->n ai the issue cirher hnve the gnnds s^ild in ex.^i iiri..!i

iir t.'ke till' I'Hiney out of Courl. hut he cannot do hotli.

When' ;i . !:iiniaut in ordered to pay into Court the vnlue ..i r!..

iioofis seiz-'d. as a condition of the SheiilTV h"ing orden'<I to wirlidi;u>

from pos.session. and the same goods nre snhseqr.enrly seized by nu

ntlier eseiution creditor, and rlaimed Iiy the same claimant, hf •-:!

in- orderefl to pay into Conn ihe full vmIu*' of the Koodis as a eoiiditi-'

.>f the Sheriff being ordered to withdraw under the seeoini .n.. nt .m

Kotclii^ V. fiohleii. Son-rciu"^. itc, 1x:>S. '_' g. B. Krl :
'S L, T. VJ'k

Where goodw seized were manufactured niateriaN. the jin.diii t
•;

L-niui: coniern. the slieriff was directed to continu" iti pos>(>ssion u:r:

the tinal disposition of the isj^ne : Fail'i' v. Pedtnr. 1 (K I.. It. "'i.

All i-sii.. will not !m> direrted unless iht- sheriff is in pos-fssi. n •<}• \

rtsiniisihle for the «oods ; Roudot v. Munriary T'tnw, U» P. ft. J.'.

i.r they nre iiihernise within the roiitrol of the Toiirt. As to v.har i

a uttieient bond oi se^'iirity for the fnrthroming of the L'o.id.-.
:

-"

(tni-uiu lUnk V. M'-nhoiit^i Bank nf Hnlifnx. 1 O. L. It. 2?,7t.

Is.«ue8 between the plaintiff and execution creditors, as tn !

validity of the plaimiff's jiidEm.'lll and exceiition iitriiinsf cre<ti:u.

L'^-ii'-rally. and as to attaching creditors in particular on the Kroiin

of fraud, or as beinit a pieferenci-. were held warranted I)y It. ?;

O. 1S77. c. .14. sK. :i. lO: Lrirh v. WilU<im.^t,„. 10 P. R. !'_'•;

M'c also St.iudfinl h'.^ur-incr Couiimini V. Htinhfu. 11 P. K. 220: an

hfit/li' V. Luahei. I"'
*

'. P- ~*".\: and the present liu}>- preserv.,- t]i

•^ame powt'r as was contained in the R. S. O. 1877. c. ."hi. s. 10, ^^

any rate a« repard-i nttnchine creditots : see Hujm 1102 (rtl and 11"

(^1 : and the lauiruage of clau-^e <ft'. authorizinc interpleader in '!i

I ase nf a claim by "any person other than the person agrninst whn-.

the ]iroces,v issued." would also seem to be \viil.> enoueh to enable

<laini to he made by any .indsnient creditor who contends that -Th"
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Rule 1103.
ju<lu;iiit'iil> iin- i'riiudulcii; ji.~ ii;,'uiii-,[ j!i:i. :

null. -J OiU. -i'M, tLt^ lii^e of ii (rlaiiL lui

piV'ily jiiuvidt'd tor by U. S. (). <. ."4. >, li

A ju(Jguieul ol)tuiiie<i by im*; ur«diiiii' riimiot !)* iiii]i,M. hrd liy mUi'Ti .>ilii..r

ci-eiiitors on grouinN of d^-feuce wbudi tlif delViidaiit Uiigln li;iv.'. but i" "'''"-

liiL^ nor raised: s.^ //c liinjur, Truilti-x' It-ml: \. Minnn,. \;\ Utit J'."'""'rV
T- 1 ; ti-.rvnnan \. White, 15 (Hit, Am), HTl*.

.'r.-.'iiiAt'

'I'Ik- idiiintiff in an i-sMie slionid W iiun ]iiin\ u\\ wIk.hi il|,. nnii- lit's "hu'i'iiiii

n. f^tublwli tiUe to the siibjtH^t [it Uii- iiHfi;,!.M(t,>r iMnr.-cliiigv- Hi.' i-n.

/.'( iiuObcll, ly F. It. 241). WLere tbt- flaiOiiiiii i.s .,«? «/ ;,.,,s«.««,„„

li.' "ii'Mild bi' the pliiiiitirt" in iht' i.s'iiji' : //^(/-.j,, \. i,„-i.,.li, Sii.i>.tiihr

f(j.. 14 1'. II. l!t;{: Jiiid so also where tlie ini'^.-.i'S'.iiuii i, .'inii\ ii>;il. ;i>

where tlie ir'-Md.-. peizw] are ;il the lums,. nr r.'>i{h'iic,' nl" the v\i'iiiti.-ii

il<'l.[i)i- wticre both be miil his \\i(,- rt'si.i.'. ;ni<l ili,. \\ ii'.> i, tin-

iliiimant: iu sufh a tuse shi' should !"• niade idaiiiiiff \., tli.. js-r.'

fiohtn- V. lloMc/-. :fO C. L. J. 1411: H,.,j>il,o;m v. iini„il,i. Hi I', u!
i7: Thumiixon- v. Ooi/lv, 1)1 C. L. T. JMi : and m'c O'Aii// v. /«»/-. 11
I'.L. T. M.'. : but >re /V/r/e;/ v. /'(.//«/, (.//>-/. Tli.- i-iiii of issue in

viirh cast' i> " wht'ihiT at thi' tiim- of i;/t.i"i'illii ilie seizure) lUc ij.u.ds

jinil chatteis seizi-d were the iimperty of the <-l!MiHaiiI a- asjaiusi the
.vnitioii rrediror"; \'uii En:ry v. R'jss, 11 C. F. i:'.:!.

Where riie claimant is tjt i,u-i.sfMsii,ii of ilie jjnuds at ih,- liiiu- i>i

M'lzure, the execution (.'reditor is made plaiutiff iu ilie iuieipl.'ndiT
issue; see Uuiirai, v. Tvv<. 11 P. li. t'.t't

; Dominion S. it- /. C>,„i/Mnui \

Iviliun. ir. thit. App. 4S7: and see Wii/fielil v. FoirfU; 14 Out. m:..
liiT. This '.ul^ has t n held t.> apply, even thouKli the chiiniant was
ih.' wife of the debror, where the goods were ou premlises on which
t!ie wife carried on a busine.ss, in which tho debtor, her husband, had
ni> intei-est. iiut iu wlii< h lie a.ssisted her: I'arhii v. PeiViin 1 O. L. It.

.'".o. The form of issue in such cai^e is • whether at the time of thi*

seizure the piml- iu t|'l''stioii were e.viiiiblc under the exei .lon nf

Itlii t\rtcvtioii ri'cditors'i a^. nEtiinst the chiiuiant": sep /hmrau v.

VWv, 11 V. i;. li'.Hi.

Wliere procewN of a puli<y nf iiisuniuvi-. ..rieinaily laki'n t)ut in

favour of the wife of the iu-^urfd. were elaiuied liy the widow aii.1

a!s.. by a third person eltiiniinj; tn be an assignee, the latter ^^a•; n :>d'-

phiii R" in the issue: I{r Hubhtll. 1H V. It. 'J4ii.

All issue is to be talien distriltiitively. so tiiat tin- ciaimaut may l--ni- tn

i^iiceeed Ms I" piirt of tile poods, thoiiyh uol as to thr rest: Fcrli'tii \. '"'"i-'i'ii

li^ nk of Toroi.fi. Ht C. I'. 3'\
r''"!"

''

Tile iiueMhrn ou the issue, w her.- tlio rlaiiuaui i<- plaiiitift'. is nor
wlielher rhe exerution cfediMr lia^ a :-isht to .seize tlie poods, bur
wjiether the clainiaut iiatl surli an iliteresr in rlifiu as eiititleii him t'l

resist the seizure: Uniut v. 11 ilsf,)i, 17 J I., 144.

The form of is>ue betweii a olai'iiani and attarhiuii er.-ditor i>

Whether the ;:ood^ attaclivl were at the time of the .-.eiziive the
property ! the claimant as apainst the attarhinp cieditor. and not
ji- a'jaiii.st th.' absii>niHns: debt'.;-: Dojih v. Lujihrr. Ifi f. P. 2tW : see
form of i*sn.' where ther.' were two i-.^ietT-tion creditor- and llivee
-lainiant--: MircKantx Bank v. Henon, 10 P. R. n;.

For an is-iu<* where th-' ex-i
had a half interrvi in th>- irood

s (I. I,. K. ."41.

See also [.trrf, v. If-V/.-n,,..-.,

ru.',p'f>n' V. Iliffihrs. 11 P. n. L".

ti'i (leditor nlleiifii iliai ilic d-'liTni-

question: .«p.. !,,„;,s v. ll'JIiih;:
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rr - --' >„r^,r ,-S:'^r;i^t
• """ '" - >

Where nii ,i,-tJo,i hnd bem hroiiL'lir hi- ,i . .

the t-ial „f tlio issue, directed on n,. "•'" ?
'',' "^"'Snni'iir.

trie,,, ,v„s ,i„s,pm,ed '.ll , 'e,- Ti,e r^ 'J'™,
"Ppli.'ation ,„ |„.

-Vei,»„, Kip. K. 4^.,.
""^ "'"' "f llie notion: Br.,,/,. ...

l>is).nt^N

'laliiinntM

w,l.. d.leri,iined tlin, tile exe,„,i,„M j-,'"""" '"'"- n"S"-ered if it

'). w. I!. L".«. :«7, iiiiT
'''"' "'"' ^"'"•i • "'" •

rii.'.I?"-'a^^l";;Vr,',n''ir,"l',,h','r!n'' "„',"'
"'J'

'"*"" '"" "'"> """«' "f
/.,,««„ 'I I' l(

'':,"", "^1'-""'^".^ only nnd nor n niiilitv: l.cetr,,, v
..,.. i:«i.,f';„'';v!;:-';„;^„^';;7,-;""

"n. no. he ..^ved pur,S ,;;

'U a Cniiiitv i\

certitir„,e.. Tl,e (",«« 7JZ''"'' ,'° '"'"/'' ""' "«"'!»"« ,„

have the .arriace , f he infer lifn ' ''"'T'
"""' """ "''it'"' ' I

CO,,, a. hetwe'ent;,';.';,;"";'™
nrT:;,;";r«At" i"

""" "-
mone.vs or goods wl.i.h n.-iv inr,..,,., u

^^''"''"' """" 'I'-

'. J irar. .\pi>, ..l»l, was eijnallv divided

wefi'^JSr ^;?"^:::;^tl^^,:^;:? ':
»' --'^wLere the .o„d.

the ,nte,vsf of j„„i,„ he trial r„h ''''''•'\"-'"l i' neees.ar.v i„

where: F„r(e„ v, p"«„rfOf i? --n'
"''"'"' '" "''-•'' "'"'''' -I''"

..-•II, .l/cll A„-/,.r V. Lrarmrnith, IS r P l-fl

a.>dl;;t:i^;!,t'th,.'^:,':h;;;j!:"™ "" '""-™" "^ -^''^"-t,
.'hen- what are the re.nl °Ut«,f ,h7,"",-""' "i"";'"

""l'"!"'-! ro

.triCv tied do,v„ hv .he1o™''„V
..''i!^ ,'r-hr"^,:,''?;''''

""* ^•'"'

;..":':;;:;
;!rv,!;^;^:;";;;x,:',x"a~ed'::ir"i"T "'^'"^'-

"

!.,v tl„. .•<herilf and elnin^ed . J^/,,-,}^!:, '^T "-'""!' ""'- "i'-'l



INTERPLEAUEn.

Tbis, unii.lcHi with proof of the due esv.ution of the morti:n«... .)ii i.« I
Ilic- imr|,..,li„g ,0 W uin.le tor >,il„^ stitutw „ good mi„„i /.„.„
oi.e: the con>Klerntioa fot- the iiiorlpiire urn] i,ot he |,rove.l „ntll
evjiience has h"en given impeaching it: Furhnij v. R,_i,l. y> ()„t. ,•„-,.

The ilefeudant in the issue may shew that the b""<I« are not the
l.lnintittX li.v setting u|, the ,i,le „f ;, tliir.l „nitv, ,.„.; a „.„«tee in
hanltruptc.v

:
Itirliardt v. -h ukiiit. 17 i). li. II. .-^14'. ih II tl H 4-,l

tint ihe iiliuiiriir in the issue cannot ilo su : II, unj,-, iie"H.ii,,,«'„,„i.„l
snih rhiril iniity: bruve v. Kiiim,. .,upra.

A claimant niay assert titie as ns.ignee of ti.e e,„iii.v of reiienintion
„f the goods seized, as against the eiecution creditor of liis „«sicno
though the legal right to iiosse«sion may he in the mortgu-ee

'

V. Mfirtiii, L*4 li. B. II. 070

Where the idnintiff neglects lo bring ih
is to move to rescind The inleri>!eiifier oi.l

liiiUtray f't'iitintnii, Z V . t '. I
"

1319

iihi,

. J. 21

to trial, the course
"II V. Ili,lf„l„. ,tt:.

11 Ihe-
: . " -^ V-, .; - *"• application is ni.q'de

original cause: Salter v. \h-lti,tl. Ill r. r, L. .!. imiti.

Where a hank, one of sev
an interpleader issue, did
1 laiman

Where a hank, one of several esecntiiui creditors iiiide pnii.s •<

an interpleader issue, did not desire 'o contest t'le right ..f h,
claimant to it. -hare of the pro s of il:e g„o,N seized and se],l
liiit was willing that such share -lueild he pai.l ovei to the clainiim
in the event of the latter not smceeding in the issue- it wis heir
that the hank was not under the circuni-t.Tii.es liahle to coiitrihiii.
to the costs of the i-soc: |„:t. „,.vcrtli.-le..s. was properlv made ;

party to the issue and n.iiihl lie .ntille.l. if the clnin,„.,t (•a;i..i ... 1.._ ' issue an,
proportion of the prm
v. Darcill. 11' I'. I!. ;)47

iiiihl lie entillcl. if the oiainin'nt Vaiied! "to „,
isiru from the ^ale of the goods: />MaJ„v

nhere on nn interpleader liy the Sheriff an order i.s made for satis-
faction of the cinininnfs claim, the claimant is limited 10 his daipi
put forward in tlie proceedings, and cannot demand anv amoiiiit imi
included in his rnrihulnrs of claim, on which the order wa. made
//.../.C!, v. Eram. 1,s Q. B, I), [V.m.

Where the Sheriff sells under the order, pending the trial of m
issue, ;t was held in Ontario Bnuk v. ItrrrV. 11 I>, 1{ 04,, ,|,.,, ^^^*
must pay r to Court the gross pi eels of sale, wit it dediictiog'
his charges, but in R.i,l v. Mur,yh,i. 12 T. It, 2411. SiS. i, has been held
tlial the net proceeds only need he paid in. after deducting expeuses
of sale, and possession money. In the event of the claimant succeed-
ing in the trial of the issue, he will not be eiititle.l to recover from
the Sheriff the amoniir deducted for possesjiion money, anri exiiciises
of sale. The claimant's remedy is to apply, in a -uiiiucirv way in
the proceedings, for recovery of the amount deducted for ch.i'i s fron
the execnrion creditor: Ih.

If the e.yw'uiion creditor smi Is. the Sheriff become- further
eiuille,! to his fees, poundage and ex|.enses, other than the amounts
deilncted from the proceeds of sale in respect to the property winch
lias been found to have been esigible. These charges are payable
I'v Ihe e-tecutioii creditor: Oiitari,, Silnr fn. v. TnHn: l."i P I!
isil. The Sheriff's costs of the interpleader proceedings 'are a first
charge npon the fund found liable to the execution : Riilr l]2n (1 1 •

he will in general have them taied under Riih- 1120 (2l and the
execution creillt.ir will be entitled to haye an order for them or for
-such ].art of them as was occasioned liy the claimant's claim over
against the claimant: Clntnrh silmr Cr,. y. Tn^l:rr. >«;»,.
The Ohcimanl. if sn,-re-sfnl. i- ..1, tilled 10 rei-over from Ihe execution

creditor, as ccsts. ihe Sheriff's dcrtc- .,il,sec|cieiii to lie- inre,-,!.ia.l,.r
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,.,|

»UI. U03, ;;;;;•'•;'<«;', , >. U,.,k,. n, g. ^^. I,. 77, „„„ oanno, P,.. „

ii'ii.. i"l"i,- iiit,.ii.l.ii(ling. ul>riijiis frum th^ Hx...„r.„i ci i,"Tu,- ,„. „it,i,„in.... ilmt th,. .-Iiiimant-s ,-lnini i, ,lj,,„i,..,i ,1 ,.
', ['

uiitiiiMii^ to >^i7,. are givpu. ' "
If -|p(^riiil ilirefti-nis iiro sw.<ni u> ami .i.-rii.-,

tliiii rill. Sh..,itr arie.l on the writ: Vfin.st'nlcu

lul lUhN' L'.'n.'lMilv to .Slu'i-ifl'^

it uiii>t ljt» iuu>ii|,*te.i

. Vatttt'tdeti. xui>ni.

nnd »,
ffo//

, a..jn
A'"/' n-jM,

". 11' I'. Ei.

ti-'>k-rL]i-

ii.tirj'i'a.l- iw- noi lak.ns «.curit.v. or sellhig. pursuant to au ii.TerSer o ;;tl.er. 1,.,„B ,„> olai,,, f„f rett or f,jP» which th" s .Iji? „'"rL° ,

I Where a Sherifl-. with th,. consent of the eswution creditor ,,. 1he cla.mant. after au iut-rpleader orde,-, te„„,orn°iI wi^hd?
'

Irom |,oss«sion. ,t „-as h.Id that the landlord tnicht distrain thn Nhe knew- of tl„ interpleader proceedings: rroZT.. Tan'e,:.
'

Cul!

in Howell v, Ua,„„„. Kj ,j. n. ,, ^.-
„ ,,.„, j „roi)ertv sei,.,ln. .x^ntmn w,,.. appoini.-l, pend.ns an intmpleader te,ir '

Co.t..—Where an i-Kue is dirp<ted. iho ..,,.t« of the interiileipn;,,,,lu,K. and i...„e should he di»po.«,.,l „f at the trial of ,hi , , 1

trial ve^ Itul, ni4: (h-otlir v, /"cotcc. l." p. R. iij

.

h„„ '

App. lorn,-, .N,„. ,:j,. ]32. H. & L. Forms, Xos. Vn-I^nTvliT"'

.ei'o;,;:".;;:^',-: ;^ ?s^o^'^vT"^r"
'"^"••"

"' '^^ ™'-

•|1»- ,Iudi?e or offlcer who dispokes of the eo,-t« mav direct wl,.,tscale of ,„,at,on is to be followed : Bc»(„ v. Br,cc, P. R 3a,

T'',„'rt'' I"'"'';'''''"'"
r''"-«'.''i"5» "''^ proi».rl,v instituted in the

the Sheriffs cost.s w,!l l,e tas.,l.le on tho soak, of ihe Hiiri.

Wl
Hish
0.11 11
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ri,iut. ttiul amible, also the cn>t(t of thf i>artieti i

uhI-t: Arkell v. Ueigfr, 1> I'. It. 't'Si. Tli.- cnvi-
urJiQariiy l»f ou the male of iIih forum to whirl
|p.llft| to remrt, and after thf ishuc. on tin. »,;\

forum in which tbe iswue is directed to I* tried:
'.* V. It. 31';'t; t'Arw/k; v. Cunway, '.t V, II. rcit.

.SK;tic.n 72 of til.' .lu'l. A.'t. applies to iat.-rpi.Mri,.|- t.ui
([• t'j iictioriii. HO tliut oo appeal lies, wiiliout Ifuvr, imsu
ui a Judse u» to the disposition of ilie nwts : llviii,n.i,

yui-rn: iiiiity v. i*ry(v. :• I'. It. .'iL';; : nn appeal liw, Tr.,],,

iu t'linmljer'* to a .liidi:.- :is in <,iii,.r nis,'s
: Chri.-'ti, v r.

I Hi I

ll> tilt' iiii.-rpl. ii.l.-i Rule HM
•fu ,• lli.- l-MI,. «ill

tli. Sll.Till is

' il i|.Nr,|l,l,. ,, tiK'

ilfl'isitll

Conat/ and Olitrict Courts.
!ve jurisilii liou uiid.T ihis ;,'«/(.. s,^ n,

Y- t(.

/;«/.. iij:;. iijj.

In flttirii V. UunUr. \M C. 1.. .1. titB, it was hclil l>v ltiic.|nui:ii
I.e. Vurk, iLat u .In-Itf.- lu IVriii ha« nf. juris-tirri'm iiii«1<t 1*'

llule M7 (set now 777 i lu ri'Miml Un railiT uiml.- in (|i,niili,.r.
Tliougb it was Dot otiicrwise i)|>iH'iiIiil>!f>.

An interpleader nr.]»'r iiimlc in n (

aliie to a Divisiotial ronrt nuiiws it

ttiiiil,:,: 18 (J. L. 'l'. t.'.7. M'e uutpi.. «i

unty i

linal

0-0. II. IIMII.

Ihe District Court, liave jnrisdiiiion in iTitiTplcadiT sin.e li s ()
c. l(i!l, 8. 9: tlieii- jurisiliction is " ilio juri.diotion paw«»e,| l.v ili..

County Courts " and tlii.s is dpterniinnWi. by the fact wUm1i.t Hi..
pivims. under whicli tlie goods were seized, issued out of the Ilistric'
( onrt. and not l»y the amount for which the recovery wns liii
Uli'tir V. .itiUivan, 'J C. L. T. ;i. The High Court has un juri.sdi.Ti..ii
to entertain a motion against a yerdlct or judgment of the DiMii.r
t-onrt on the trial of an ioteipleiidfi i.s.su('

: ih.

SecnritT for Corti.—Under K. S. O. 1877. c. «, a. 10, provi,ious.,
was eipreasly made for requiring security for the Sheriff's co«ts to he i '

fiven. I nder this provision it was held that the Sheriff was only
entitled to such .security under circuiusTances where il \vould lie
ordered between ordinary litigiuila : Hl-eetmaii v. ilorrvion. Ill P U
llij. Without such express provision, the Sheriff would appear uiide;
ilii- present Rii(e» to have the same right as formerly. In /•''irte„ v.
I'ldlor. 1 O. L. R. 570, an exei'ufio.i creditor being in iiisotveut cir-
ciiinsiances was under Riilr IIL'.' ordered to give security for th"
.^^liinirs costs.

Kither party to an interpleadc- (sue may lie ordered lo give se,u-
illy fur costs: .Sifom y. utoddart. 12 l\ It. 4'.«1: over-niling the
di'iiini in f'ftnadiati Bnnk of Coiaaiercc v. Miihlhtuii. \2 I' It' 121
111 a stake-holder's interpleader the parly .sul<stiiiitiiilly nu.viiig in The
proceedings, whether named as plaintiff or defendant in the issu-
ir ivsideni out of the jurisdiction, may be required to give security for
cosis: Re Purrc'ln,. rf Ca..(wr. il P. K. 47, In a Sheriff's inter.
|.,..,iiler any party oiii of the jurisdiction, whether .lainmnt or e^e,u
tKin creditor, and whether lilaintiff or defendani in ihe issue, may be
ordered to give security for costs to his
k:ik-l:<-r\,,„.l.rr w WiUtir. 17 P. 1!. l.s

I'.ilHI, 1 Ch, 405,

opponent in the
See R, Mil,.,,,,I ,

An execution creditor made defendant in the issi
ive security, in /,ofc// \. Mnrdropcr 4 P R otr.

1 Walhr v. \ilcs, 'i Chv. Ch. r,!l.

rdered
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Khoilm V. iloKMi, 16 O B n UK. ^ •," .'" "" •"""II
:

'.'.

" I', .hi.!, Hc(moii( V. Aimord. 4 C. P 1) '"1 t-.i -ii / L '

•« w. „. «T '.^r.rn. a i'i;'r'>T.rB."irr"R"'"
' "

'ly nfticlavit, or otheiwise

{") That lie ihiiius ua [,.

lisjiiiU', other thnii

iharges or cost*

;

('') That he does not

and

.est iu tile

in res|ieft

llhjeet-nuittel'

if II lien or i'

'liluiie with ^uiy .11 the elaiiiiuiii-
;

'ir transfer the siibjeii-

ili-poseof it as the Coiui
Cou. Rules IIVI. lli;».

(') 'I'hiil he is willinjr to pav
II :lter into Cmiri, „, xu

m- a Judge iiiav ilirect.

riik.ii iron, Kne. (18S3) 11. 's51.

•'"..rt or Judge": Th- Ma«ter in t.'hamb*rB «i„l „Hi ,,

tion.
^""'•"(Hl. thej hav,. niwnys hn,l. and «ercised j.i.is.li,.

-ation wo, mad,- to „ Judge in .'liHmber. ' "" """''

The I«.nl Judges ivwe und..r tlie f„nM,.r l!ul„ hHd t„ l,„

i.rlT^r^''?^;,^^,:'"
'" ' •^""-""- ^-" ^"- -^.

.J'H„;'t;:"L^[tl^^i;;!S?^''^^ X;'^
.aking indemnity ir,„„

;^n.„„, „ho gave thlJtd^S^/?,:;:::^;--.^J,;^^'>.
*.

.l«e»S„™„,/. V. .5,. A-«*„„„« fl„c*- ro,„p",Zxc. P. S 450 !m
.\» to satisfaction of any lien of the applicant, see «„/<• uk '

HO«. The applicant shall not he disentitled to relief l,v
rea.son only that the titles of the claimants have not a ..o,,,'-
moii on^rin. l,„r are adverse to and independent of „„,. ,„.
other, (on. Rule 114-3.

Taiicn from Eiil-. ilvvii I;. >.-i>
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una

110«. Wl,..,.. III. .,,|,|,a.nt i, a ,|.u.u,lunt, appluution R«l„
lor ivlicl niii^ 1)1' iiiiiili' at u\y tiiin.' ,i1!it -.niiu ,,( iln. htIi "«"0«-
of .uii.i.iou,; an.l tho l.'..urt or a .Iu.Ik,. ,H,n -m^ „1| nruire,!- >"' •

lOjis in tilt ut'tiuu. ( "11. liiil,.- 1144. lUn. li'','2i,''i',"

inkru from Ell(t. (ISSai lt«. SKI, S.V1.
'l.!"..!...,!

I107. The ajipliiaut iiiiiy make a m..tioii uilli
rleinianU iilipear iind -tate the naturi. ami

iii; on ilic 11. III.

Ihfii- claims, and eitlier to iiuiiiilain oi rel

Rulf 111.1.

Iiiki'ii fi<nii KiiB, (ISSti l{. s-^t.

piiitiiulars of
'

in'|iii-li tlioiu.

WJifTf the amount of li

.nil onifi- for pa.vDjent lui* I

ili*> niniiuiit so statwl: Unrk^

liiiin htia bvcn stalcl ,ui,Ih,- ti,], /,.„/,

imide, ibe ilaimnm ...„

u V. t:vatn>. IH ij. It, II. ;ijH

IIOS. WlKni a tlaiiuant iloes Dot a;
al'tn- having been served wiili

hihi to aiijiear and miuntain

ipear on tho m.iti

a notice of inotion callii ig oa;:

luj; apjieaied, neglects
" thereafter, the t

•clai ill::

r reliui|iii.li hi, claim; ..r. hav
or refuses to comply with any ..ide

11 Judge

ever harred

liim and all persons claiuung under ium to I.e 1

as against the apiilicant, and all

cini

;
under him, hut the order sliall

per-ou- .In

not atrcet the risrhts of tin
inauts as hetween thcniselvis. oin, I!ule ]]:,

niken from Kng. ilSSSl R. 8,',!l.

Ill mukiiis an ordi-r harrinu a
iKliiiit in an action, th

'aiuiaat. whfre iIk- aiijiiicaiit is
' IS no pon-t'r to rnoitp ,,,..

s of the (lcI>TidMnt

intfriileadpr jirocf

in tli'

liings
:

"idpr that the ijlaintiff shall I'pny' th?
.irifiiial action, apart from tlio«.. in tin-'
Uiniftrn v. Maddox, 12 (J. B. D. IIKI.

Where n claimant ai.peare.l .ii„l hail in innsnaii,,. of •„, „rd„,.B.ven s«„rit,; for ,1,. „oo,ls. on.l pemlinB the rial o \^„ «u" d md to ,lete,mil.e the owner-hip, ,he foods were sold for tales n, 1he ,-,iret.v to the claiinan.-. I,„„d t,e,.ame wortldess, t was hell' tha

110». AVhere the claimants appear on the motion, the,,
t "lilt or a .Tudge may order that anv ehuniant he made a
deiendiiiii m any action already coiniiienced in resjiect of the
siilijea-iiiatt.T m dispute m lieu of or in additi.m to the
applicant, or that an issue hetw.en the claimant- he stated
luid tried, and in the latter case mav direct which of the
claimants shall he plaintiff, and which defendant. Con. Hiilo

T:«-n lr..i,i Koc. (lss.3i R. -,„;, .Se, „„„ ,„ „„,_. j,,,^
.•-.e notes ,o Itiilr no.-!, •.,„„,••

p. ,..„ii.
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CO.NSOLllJAiKl. HI l.ts.

J
IIIO. Ti„. („,„., ,„, „ j|„ij„, ||_,„.^ ,^,j||^ ||_^, ,.„u„.iit ,,|

liolh claii.M.ni- .„ .,u tliu re.,,,,-! „f ,„n dawnnnl. if, |„„ii,
reK»rd to the value of tlie ,ul.j>vi.,ii.mer in ,iii|„ii.. it .,.,.,'.

.le-iral.l.. -o to ,lo. ,li,|.,..c. „f tin- luerii, „f tlioir ,.|ni„„ „„
l-ul.jtvi i„ Mpi,«,l|. ,l,Ti,le tlu .,ii]». in a ,u«irn,irv ni.m...
and on -iicli term- u, mav swin jn-t. ( oi,. Rule il|,s.

l'/ik<»n froni KiiR. ( iss;it it. h.".

I ii.l.r II,,. Kliltii.l, ll„l,., s.-,: „,„J mi. a a,.o|,i„„ hv •il„. I„:.uu,.i„,nl, i, ,„„ „,,p ,,|,,„; „„ , „„ ^. ,„„,„',,".'„"' V
III re Jar,,. IHIKl. J i i,. iMi. i„„ /' „ . ,.

' '^ .

'' „ ' ' '
'

•* k' It '--. 1/ I ... ..'
.

''O"" ,1 f ". V. B'iniio Brut., l;i,»::-K. II. .,,: Ui,rl,„llh 1. l/ohrru. V.»K,. 1 K 11 -.T" -lli, „ ,i

.\. t.. «l,»tli,.|- it i, „H,.„ar.v lliiii il„. ,„u.ei,r wl,i. I, i,l,v , ,,

IT ;"«" ',''" ""',' "'";:'''' "''""' ' "" <"-'" -
'

'
..

Hank ut lliimill,,,, v. Iiinnll. l.". lint. ,\|i|,. .-,«,. r,\:w,Ji;

Wlivu- an ,.\.,„ti r,.,litnr ,l„.|i„,., ,., ,,„„.„ ,,
, , ,

''"'"""V
'" ' ''"I 1" e5.,„tioi,. t „.|»,. ,,„„,! ,„

'

,i.

II

III. AAl.iT,. tl». ,|iio,ti..n i- „ii,. „f law, ,in,l tl,,. f,i.i.
an- ii,.t ,n H..|.utt.. tin- r„i,rt or ,i .f,,,!^^. ,„„,. ,l,vi,l.> the ,,.

tioii ivitho„t dir.vti„n. ,l„. ,,.i„i „f ^ ij„,g^ pj. ,,,.^,^^. ||',^j

s|jeci,il c,„e he -taloH for tli,. opinion of the Court. Coi,
Hule 11 19.

'i'i,k''n fioin the Kne. (l.SH;!, It K.-.** ivi.i, ,. ,

in-..- ".Ti>io»«l,v that tlis urovisinii.. „f ,1,.. K,
- '"'""• 1"-

to «„;., :i7L', ,.( ,„,,,.. vhnll npiilv t„ tin-
hpltl onl.v —

'

Rules i.-^rrpwijoni

inl iMw. Tho Rul,he. „^. ,

, , . ,in,(.e™^ ;;;„;,.;,:—r S,; ;:

Divisional Conrt. ' '- """" " '"- ""'^ """•' '"' '

Where tli,. .ini-^tDn pre.ente,l i. „„,. „r f,,.., „„ j.. ,,, , ,

,lire«e,l: lt,„„l„, ,. ]/„„,,„,.„ j-,.„r,. In I> 1! - ,l'l„'l. "T,
.was nuthorize,! to withdraw fron, nosse»,i„; \,,,a;/ „„ ;.7.;

.n-one,.„.-l.v „„„|,. „n,|..,. „,]» //„,,, .,„ ,„,„„„| t,,.!™",,, ,., ,author, 7e,? to I'e.^eiz,^: /^.
m* leir,,!,,. n,' ,'.,..

1113 AVlKT,. -,..o,l. ,,r t'l„i,i,.|, |„iv,. 1,0,,,, .pj7p,i ji, ,„.
edition hv ,T Sheriff, and anv rl.niuiant .illeco- tliiil h,' i-

entilled. under a hill of =ale or otherwise, to tlie t^ood- ,,i

nhiitt..]- I,v «„v ,,f -,.,.„rilv ',„
,l.'',t, ilie Court or n .TuTlto i,„iv

ordiT a sn!,' of tlie wh.olo or
i-l till



L Ml til.

fil tt-rlii

IMtltl'I.IIAPl.ll.

if till

• 'III JU» Ifiii" li:.l.

v.vy,

I RulM
1113 1114

h-ifUi Ktif. t l'V%a' l{. Mil.

of III.' I.N ..t l».

iKHs. 1 ij. M. a:
". ' II. u. 11. :

<m pr.M.f i.f til

l.''.cAi(il/« /fur.

WhlT.' till" r!ll

[nrf iif 111." (ii'ii

.,/ //.I/.;./

niitiit iln..«'Ii(s

*l...l...il.illt> ..I' til.. I.iilik tlul'i

i III.'

lit' thiTMliy ailo|it'* 'h..

t 11. rsi.ill .\i^i,l>l,u

order.ll tli.- imr.liaser
iiif.'i'|)l..ii<l..r pr

.Iv 1... (lfr.TiiiUii.,1 :

i.viT. I y. 11. .US; 711 I,, r. Ml. rim. I til.' UPI.Iifll-

oriKiikti' t.i h*' paid ..11

the ('..tirt in li.il liiiiilnl l.v the
Ij

iiitN for r.'<l«inipt[')ii. wnd iiin.v ..r.l.

rl... iii..ii..,v wf.iild hu
IV 17. -J >!. 11. .•111'.

iiiiytliiiiir in r.*|»... t ..f

iirii...l iinil.T the

I.. T. »;.-..

it i.H ai'tlliijly .111..,

n l.iKli.T riit..' of \uw

l.'.T.
HIS. Whert' n Sh.iiir .iiijili.- i.,r ivlioi !,v iiiii.r|i|..,

iiii.I nny p.vi'fiition iti'.IiIi.i- .I.Tliii,.- ii> j..iti :ti ..i;ii..-i iiiL' lli.'

claiiii .if fh.. a.jv. T-. tlairuiiit. tlic Court .ir ii Juilge may
iliiv.'t tliiit -.ili-li .•r.'.lit.ir -liiill III. ..\ihiil..,l ff.iM, am li.'li.'ti'l

jrhich may he ili'iii.'.l fr tlw contestiiti.ni r.f flu. , lair,.

Cm. Bilk' 115-J.

Ml*;.. •nh-r <.,.. II I!. 1"S.... h'.nn, \. f..

/.'»/. iim.

//.. ' M./i(.„.' /Mj,y .4rf 111. s. II. ... Ts,. -. I II,
thi»*f rrf.Iit..rs .mil uli.. ;ir,. |i;itu,.s t.i iiii..r|.!..a.l.i- i.

M.l..- th.il

'.liiiKs an.l
i'\pHii-.. ..f ...iiir.'-iiiij; any ndvprx.'

iliiilii« shall lie ontlllMl t.. .haiv in any l...ii..lir .l..rivi>il 'fro

1'. lint. .\|ip. .'illd.

1114. Tl Tiirlire

liU .li-|ioyi' i.f tlio intei'pleadei- pr , linf;<. iiuli

o"!- ii.it otherwise provideil for. CVin. Rule ll.'i.l.

lak.'M from Eng. (ISKli It. tiflL'.

Korni.Tly thf^ !r;l.-.ti>l,-.;oi..r ortirr r.-'tf-i v. .1 il. ^.:....

11.1 all .itlipr .inpiliimv t.i 1... .|i,,,..«..| „f ,„ rinimli.

niiv fill

Til.' f.,i of •

r- aftrr tin' trin! ..f
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Rta« 1118. such matters for the Judge \\\n> triea the issue. *' or if not so tlij^posi'i!

ot then To !»(• (iisl)^^^td of in CUaiiilier.-" : see Form 13i>. clau-sc ."> (U.
& I- Forms. Xi>. 1241. cl. Ci. The co^t* of the issue iii any nu-
should now l»e disjMwspd of hy the Judge who tries it: Grotln v. I'mrv
\:> V. n. i-A±

In some cases it may be necessary, however, to re-erve fini'stinu.-,.

for instnnct'. if any iniP«tions in wiiich the Sheriff is couccrnt'd hi-'

not disposed of: otherwise, unless the Slieriff is made a party to tii<-

issue, tlie Judge who tries the issue cannot finally dispose of tlie

whole matter.

The Sheriff is not a party to the issue, and cannot be ord^ri'd t<t

pay any costs of it: Ttuiple v. Temple, (i3 L. J. Q, B. 56 : and lii- n.-''-i

not receive notice of n motion respecting the costs of the parties to the
is.sue: O'Brien v. BuU. U P. K. 4H4. But he was held entitled to cost>
of appearing on a motion hy a claimant for a (inal order barring tli^

execution creditor for default in giving se<'uritv for costs: (inni v
JHexaiidcr, IM P. R. 35S<.

ITie parties were directed to pay tlinir own costs, and were dir<Mt.-<l

each to pay half the costs of the Sheriff, in McLanii v. Ciiiint}ii Vr.,.

tral ttailican Co.. 10 P. R. \i'2S. A claimant partially succeedinc was
given the general cost* of the issue, wirh a deduction of one-sixth in

respect of the goods as to which he failed ; Seffttrorth v. Mniih „

Silrer Plating Co.. 3 4)nt. 413.

Wiifri' tlif claimant succeeded as to part of the kckhIs seized in

e.iecufi'in, and the execution creditor as to the residue, and no ('ii>ts

were given to either party of the interpleader issue, the executinu
creditor was ordered to pay the Sheriff's fpe.s aud poundage on ilu'

\iilne of that part of the goods as to which he succeeded, and hi>

(-o>In »f thi- interpleader application, with an order over against thf

claimant for half of these costs: Ontario Silver Co. v. Taxker. 1.1 P.

1!. \SiK lu this case the claimant also appears to have paid tin*

pos*.ession money .snlweiiuent to tlie date of the interpleader order,

and the execution creditor that incurred prior to the order.

Claims ol llln. 'Wlien a Sheriff finds properh' in the pos^e—iun
""

of a debtor ;ig;iin>t whose projHTty ho has a WTit or other pm-

ces5 in his hands, and a claim is set up to such property I>y

or on behalf nf a third (lerson who is out of possession nr i-

in joint p<issession witli tlie debtor, tiie chxiin of sucli third

person shall be made in \vritin<r. and upon receipt thereof t!ie

Siieriff shall fortliwitli ^rive notiee thereof to the exeeutinn

creditor accordin<r to Form Xo. T2, and the execution ereili-

tor sliall. within seven days thereafter. <rive notice to the

Sheriff accordin<r l<> Form Xo. 73. that he admits or di>-

pute- the claim. If tlie execution creditnr admits the titif

of tlie chiimant. and jrives notice as directed hy this "Rule, iie

shall only he liable to such Sheriff for fees and expenscr. in-

curred before the reeeipi of the notice admittinir the claim;

[and nn action shall he brou<rht apainst the Sheriff in resjiect

of the seizure of the property.] 5fi V. c. 5. s. 10 (1),
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See Ei.g. (ISSll. r. Ill o. 57. ,-. 1(1. wl.icl,. I,„wev,.|'. has „„, ,l„.Rul.,
.ords m brnckets. aiul therefore undw ,lie Ene. practiie, wl.ere aftor 1U6.U18
DotlM of the ein.m the eietution creditor admits its validitv tli.
.Sheriff cannot intei-pleud, and remains liable to linve an action brouiht
against him b,v tlie clainiimt for the seizure- see Ur.orc v lliiick'iit« W. K. Si5: .>.-<,<;c»« v. Shoreu, 74 L. T. 240. where the liardsbii, „,1vas pointed out. The words in hrncltef« i.o„,„... .i,...

•-I
' •

""<''« 'he hardsbiii on
Ihe words in brackets remove that

rhe Sheriff was pointed out
(iidiculty in Ontario,

.Special directions from the executicm creditor a» t.i «eizure and
disputine in advance the claim of the claimant, luav ju^iifv the s'heiilt
iu omitting to notif.v the e.\ecntion creditor as liere iiiciit"ir.ii,.d

See note to iiulc IKlo.

"irliir

Ills. Wliere tlie exi-cutiou tivilitor does imt in iluo timo.
a- diiectej by Eule U1.">. mluiit nr dispute llie title of tlie

claimant to tlie prciiierty, and the claimant does not withdraw
lii- claim thereto ijy notice in writing to the SherilV. tlic

Sheril? may apply for relief liy interpleader: and if tlie claiiii-

aut withdraws his claini by notice in writing to the Sheiift. ii"

or the execution creditor serves an admission uf the title id'

the claimant [after] the return day of such notice of mo-
tion, and at the same time gives notice of such admission to
tile claimant, the Court or Judge may make all such oi-,le!s

as to costs, fees, charges and expenses'as mav seem just ..(;

V. c. 5. 5. 10 (2).

Same as Kng (188». r. 1«|. O. 57. r. 17. except that in the Kii-
l.i;e. instead of the word " after " in brackets, the words are •• prior
to. as they were also in ,-|(l V, c, .". ». 10 (2i. This i.s a printer',
eiror and after should be read " before."

See note to Rtilc lll«.

lllr. Where it is necessary or e.xpedient to make imerii
order m several actions or matters tlie order mav be made.

""'

and shall be entitled in all such actions or matters, and
(-uli,ject to the right of appeal) shall be bindin<r on all tin-
parties. See Con. Rule 1154.

Taken from Eng. (ISSil H. «ii;i.

Ills. In ca.«e a Sheriff has more than one writ of oxih'u- "">'

tion against the same property he sliall not make a separate
.""",',,

application on each writ, or in each action: but he mav make™',KJ
OTIC application, and may make all the execution creditors;;;!™',';;?
parties. Con. Eule 1155.

'

taken from R. S. O, 1S77, c. 54. s. 11.

plfailel



I

132.S

Kiiln
Ul«. 1120.

,,.,.li,-

flr*t tit-11 '

CONSOLIDArUD RULES.

Hl». Where there are writs from several Courts, in-
cluding the High Court and one or more County Courtl, vi-

including the High Court and one or more Division Court

-

against the same property, whether on behalf of the ,:v.ne
plaintiff, or of different plaintiffs, the application for inter-
pleader shall be made to the High Court, or a Judge thercnf:
anil such Court or Judge shall dispose of the whole niatte:'
a- if all the writs against the property had been issued iiorii
thi- said Court. Con. Eule lloC.

Aciapttd from H.
. O. 1877, c. 54, s. 12; 4U Vict. c. Hi, s. lil.

'I'hi' u]>i)lii-ati(.ii i» |,i-..iifilj ma.l.' in tin- High Court, tlioush tli- uv
k'i^'u

'*,"""''' '° " '-'"'""•"' ''""«: .Straiige v. Toronto Telegraplt r,..

Where tin- writs are all from County (.ourts. the Sheriff is no<v to
aiiiil.y in a IViiinty Court nnder Rule 1123, and the costs will b.. on
tli^ scale of that Court: iJute 112S: see formerly Phipp, v, Bm»i,,
!> 1

.
R. IS]

: .l/o»i>rrt v. Laniiille, S PV K. .',7. Where one of tl.writs IS in the High Court, the costs of tlie motion should be on th.
Ililih < ..art scale: lb.

'*20. —(1) 'Where an issue is directed to be tried, th..

ii. cofts <if the Sheriff incurred in consequence of the adver.-o

flaini shall be a first lien or cliarge upon the moneys or gon,;.

which may be found in the issue to be applicable upon the
execution. Xeir.

C-'l hi addition and without prejudice to the said lieu .r
chargf the Sheriff may, after llie issue has been directed in

'' bf tried, tax such costs, and may serve a copy of the certifi-

catf of taxation upon each of llie parlies lo the issue, and
the succes-l'iil party upon the issue shall tax such cost.- u-
pan of his costs of the cause, and upon reciapt thereof -h;i!l

pay over the same to the Shfriff uiile-s he has been previou-lv
paid. Con, Rule 11,58.

(3) Where, after the service of the certificate, the jiariv

succeeding upon the issue negleits .., refuses to tax -u.h
costs, the Sheriff may obtain an order that the successful
party diall pay the same. Con. Rule 115H.

(I) WlieiT the jiroceedings are compromi.sed between the
parties thereto, the costs of the Sheriff shall be paid by tl,..

party by whom the execution was issued. Cnn. Rule 11(10.

Wliere til" interpleader order was jnitit.d to trv the riilif to I.i .,

the Sheriffs ,-„s.s were orrlemd in the lir-i „...,„urr to h„ pnid [iV .|„



iruil

illii

lii<'sii..ii l,y Rules
. l!l V. It. 1121-1123.

iiii iiit.-r-

I'^iit.v. til,.

l-'"nii lull.

l-NTKHl'l-tAUtU.

Mill)' iHiu [.lit liiiii in uiuiimi, wiiliuut prHiii.li,.,. ,

«lium tlicv sliouW lie ultimately borne: //.,)/ >. /i,

Wluif tlii-iv lias been dividetl iiucies.s u
pleader is.Mie, ami costs, lia%e not bein fiven mShenll may apply under any reservation in iLe oi-J.-r i-,lause .,i. or under /£.to ll-j, f„r ,ucl, ..rder r...p,.,'t, ,^1,,. , ,
t..;i.> •» Jt.sr: Ontario niher Co. v. /'„<„, 1.' P. u! inV ~ "'

llai. Where, after the seizitie, ai. i.,ue i. .liiected autl n

.

tho ,„„,,.fty -eizetl rett.aiu.s, peittiiusf ihe tfial oi ihe '-sue t™
III llic tustojy ot the Sheriff whu seize.l the same, ihe Cn.rt

'"'

ot; JiMlge litay ittiike tui nrder Int tl,e pavntellt t.i'ihe Shefill

'''"

u, -tich siu,. lor Ills
1 rouble in at„| al.otit the eti.sto.lv of lite'''"

1
rupertv a,^ .he Cotiit or Ju.lge ,ie«,„s reascahle; a„d ine'"'

Shetill shall have a lien upou the piojiern l„r
, avtfeiit ol

the >a,„e m the event of the i.<sue being .leeitled a.iain., the
cuinnant to the extent to whieh -ttch i.-.-,ie shall ';,. .„ de-
culed. Con. Rule lltn.

^

Tukvu fron, ii. s. .). IS77, v. .H .,. IS: 40 V v 10 - ]

7\:T%r" '

"

-'-''" '^«'^.'" "^'?"iT^^:.

naa. The Court or a .)„,].,. n.ay. in nr for the purpose.
". tm interpleatler proeeetliiiK. make all .-tah onler. tespeer
.lip the satisfaction or payme, any lien or eha,>,4s o the
«P1 .cant, antlj a.s to ,.„s,s ttnti all oiher ,„atte,s as .uav l,e
,l.ist and ivas.,nable. Con. Uule 1241.

I'he .same as Kni;. (ISS^i n ain ..«,»„> ,i, . ,

"Licb are taken from former Coti u',,1,. l i,i, ''k,
,"'''' 1" '""^k"!--.

...r the satisfaction or payment l.r v i n
'

,i

'

.ir'rier "'TTiM an interpleader a|,|,li, ,it„n l,v l,i,„ Vi
earner or haileo

li.t.: Is;, L;; ,'UM;',';
" "'""" - ^'"k^l-Wer ,„ay l.ave a

Where the applieant ilaims .i lien on the ,.„.„i. ,.,

!' l<,.U„.iaU V. M,.rrl.,.„. A ./.t 1?, ^T^\:'^"J;:'
"^'>"'"> :

Where the ese,„ti„n .redito, was iii.s„|vent he-iirtty lor o-ts
: /„,/,„ ,-. /,,//„,.. , ,,, i.',.!".-

a.s .,riler,.,| t„ t,/,,,.

(ii) /» r,

H8». h'elief

Ci Hilly Courts,

I. .1.-1*4

'"';/ I'ourts.

idi f may I e .urtiniuil in ihe
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I

ue'

.

Bull! 1. Where the persuu seeking relief (heieiuafter callud
11J«, lUB.

|,pjjjj^jjmj j^ ymjgj liability for any debt, money, guo.U

eh:uu I-, It or in respect of which he is or expects to be

bv iv.H ,1 more l)er^ona (hereinafter called the ilaiiuautji

iim:,i!ig ad\,i-i claim thereto; and in such case,

(") ANliere tlie applicant is being so sued in a (.oamy

(' rt the application may lie to tile Judj;c '!

" ' t^ountv Court in which the i;ction is peu>i-

ing; and.

(d) \\here tlic ujipliuant i- not Ijeing so sued and tiic

lieljt. money, goods or chattels in ijuestion lio nut

excecil in value $'.'U0. tlie application may ». i

th..' .ludge of the County Court of the county m
\>hiL-li the applicant resides or. in which i a-

m. iiey, goods and chattel- are situate;

a. Where tiie applicant is a Sheriff and cdaim is made ;

any money, g(jods, or cliattels taken or intended to be takwi

in execution under a writ of execution, or to the procee !s

01 value thereof, by any jjcrson other than tl e person against

uhom the writ was issueil ; and in sucli case the apiJlicatiin

may be made to the Judge of the County Court of the count}

ill v.hifh suc-h money, goods or chattels ar-? so taken, or " -

t'nied to be taken, notwithstanding tliat the writ may hau

been issued from another County Court, or tliat wiits lua.

have lieen issued from two or m'lre County Couits. Hulcs

•-'3 June, lS'.i4, 13(i9 (« and I).

ciiri ,.i 1184. All suljsequeni proeerding- shall be l^ad. anl

r."!!'!''.'.!--',';, taken in the county where the apiilication is maiie; but ' :•

'"''"" Judge to whom the application is made may order that I'lc

subscciuent iiroceediugs Ijo had aW'' lakeii 'u an.- "t n'l

I ountv. if tliat course seems just and more convenient. Rules

53 June. 18114. lH6n (').

Sec? 44 Vi(". (. 7. -. '
: 4'.i Vict, i . HI. s. 41;.

(iiil Trinl of If.-iies hi Cnuiihj nr Divisinn Ccurls.

wh™...N, llSli —1 1) Wlieiv the aminint claimed under or by v

lrr«i'hi of writs of exectition. in the Sheriff's bands, issued out --

',''"„'!' one or n;nre ("otirfs. does not .'vccod ibe sum of $400. exclu-

sive fi iiiters'-t and Shorifl"- ii^-t-. or wb.en the goods -eiw 1



IXTlJI'LUAbtU—TUIAI, (,! I^is^ i;;,.

.nv i.ut m tl,e ,.i,iuion of the Judp., ,„ ,„l,er j,ei-,„i, makin^'
li.e order, ..1 rl,e value „f ,™i-u tl,„ii *4uu, il,e m-der diro.t-
lug an r-.Mie h. be tn«l, „u.y di.„-t tliai iIk- „„.e -hall 1,,.„mvn up an,! tried i. :h, louuty C.u;, „t t!,,. .oNutv i„
uhidi tliL. .->uf would, uuujr ihc i.rovL-i,„i, „r ]i„|e I'l-j
le ined, and m such ou.e the issue ^hull he d,.«„ up lili-d
:.na tried lu the County Court, and all >ul,,-equent nnxerd-
i).S> therein u,, to ai,d inelu.-ive of judgttieut and ..4.,;ti.,,i
-aall be had and taken in the Countv Court which -rih
wiare any of the writs of execution were issued out of i;,JH:gh Court, mive jurisdiction in the preiui-o- a- fuHv -,.
r,..,io:h the same had issued out of tlie County Court.

'
'

(ii Where an application is niade for an or.ler. niMh,. ihi-
l.nh. upon the g.-ouud that the goods sei/rd a'r uw „| ,'

e

<alue „f ,„„re ,|,an $400, a list of the gon,!s and nf',l,o .auierace! upon t,e,„ shall Ik- set out in the affidavits ,,1,
w 111, h tlie application is based, (on. l!uU, 1163. ' '

Rule H25.

!!,< Hi.

ri..> Alt from wliicli this tt,ih i.~ tali,,, ,.„„,
l,jnrt a iiowpr wliioli tlie (iourt ..f Cli,,,,,,.,.,- i'

» ihoii. Mlut. Ap\i. ills- Hr,iti, , lir,,.,, ,1 t. 7: .'.
,

•
""»'JI, V.

Act all intcrploa.lei- issues iavolviag 1,4 ,i,.;„
«•,',,

"" ' "",'' "".''' 'I'"

« ',.> .-eferenc,. t„ „ Co,a,t,- <;„,„., '! Bc,,, v!i^',,„,tv;'^:'^"^"^
JliiTo is 110 ju.-is,1ifrimi to mnlie an order fo>- ,l,e ,..i„, V

" '

V.W,-,^ V. Tint, 1.-, P. li.'i.
'"•"'"•' '" '« "''^'•'l I'.v tl„. S[,e,.i,r;

\Vliere tin ii,tei-i,leaiiec i.v..iie is airertea i .- ., ... ,

, mling.s. sucl. 0.S, ,,.,,.. „ „„„T„„ u"uJu'-,„ I ''r »"'-"l"y»t pro- 1,

in ri.e County Coar, : /.„„<,„„ .,. r, '," T ."'„"';>.l' ";>'-' I- 'ak™
It. Ni: an,l ap,,licati„n» a,.,,i„s, ,he U-t,'' /,r: "":"'" " ''•

!'.> wa.v of appeal as in otl:e,-
, ,., , .

"' 1' ' " "''" "'"' '""-

>.l'i-»l lies, a l.ivisional r,,urto,. I i", ,Wf ,''"''' "'""'': '""''

to vatertain an app.,.! •V-,i. the i„ |, „ ,.
" '"'" "" """''''•'i"n

/.,/ V. /.,T.v.j„, r,
J., l;, ^,~ " ' ' ' '• l'^''- 'll"! n>:;iU.|l i ,l; »„,-.

];nt tills Utile nnl-.-

,! SIliTilf. ami ,„.r i„'i

Hill, IPC

aM,]:,.,
••.t.'.I ,

apiili,.

wl.eiiie,'

r.iii,ity (

nndei- til,, c
oiiir

;

»ertion 12,S of til

's to fiii'e,-, tlie u-'.]

ear mast l.e o),faii

'on. /fiilr^ tile

n.i

;r tni.l of ea...

issue (an lie dii-eet,'.

' aiijtlieaii

of siaiieii,

• of
• leis

to I).

In 1. Aer llie HiBl, ('

lo p. li. -.MS: /,',

in,

infill

ill

sfoa upon the i-,ne
Ihe llidl ( oai'l eailiclvini; Hi.

01" .iiTljineni an

pi-r.noiuuert
: 11.



Rules
11161129

Iwiii' win 1.

il\:i\.U- ill

CONSOLll>ATl::i> ItLLLS.

llStt. Where the uniount of the execution or the value mi

llie p.nd> due- iH't exeet'il -i^lOU. rhe i-'jUe may lie (!iie»tei! i

lie trie.l 111 ii iiivi'iuii Coiitt. ani! thereiiltei' all pioiue'iiu-

-hall bf ciiriiei! lui in -ueli I'niirt. Kiile;; 'id June. iMtl,

137U.

II2T. The prueeedings tor uud lelntiiig to the oider .r

eo>ts, and for ohtuining money nut or' Court, when the -a e

has iteen pnid into Court tiy the ShentV, and lor •suuh "' --

|iurpOH;i as may he iiece-^arv, may. in the eases pro\i '

tor in tiie Rules Wih and \V4i>, be taken either in the "r.^'.-

nal eause or hefore the Judge of the County Court, or I'li-

ion Court, an the case may be. \v\\m trieil tlie issue, unil -

^}'all have powei and authority ro make >mh order \n '

pienii#e> as a Judge lias heretofore had in-^ueh case^, l 'Li.

(fnle lltM: h'lih- 'iiJ June. 18'.tl. 13:!.

IISM In respeet ul' all sutli pmoeedings ha*l in '

•-•

Cuun;;. Cuiirt, or Invision Court, the eo.sts and diibursn:u-:i;-

shall In taxed upon the County Court, or iJivisiuii ' -iir

s.ah. (on. h'ule lib:.; liiilos h June, l^iU. Ci:.'.

1". ClIAKr.lN". llKDl£KS.

1121t.— 0) \Vhete a -njicii.u' ha- Iktu eniplnyt-d t" .'i-

>eciite or defend any cau-e. mallei- or proi-Oeding, it :;luUl •

lav.ful for the Court in widJi ih.- r au-e. mutter or pruct-' -

I ing has been heard or i> pending. <ir tor a Juijge thereof. ""

detdare siuh a solieitnr. or his per-onal reprej^entative^. to -

entitled to a iharge upon the ])roperty of whatever natii '.

tenuri' it kind, rerovered or preserved through the ii'^t';-

iiientality nf such solicitor: and upon snoh deelaratiou »-u]j:

m^<\>^. -iirh stdieitor, or iii~ personal representativ-s. - n!'

! :a\e a charge upon and against and a right to pa\n[ienT -.i'

of the property so reeovereii or preserved, for the taxed »o-i-.

f},argej; and e\|ii-n-es nf or in ref-^rencc m -iirlt rause. tiki*'.'-

or ppieei'ding; itnd all inineyancrs and act> dor<- to dele.;,

or whidi may oj erati' t<p defeat, such charge or right -!:;i!l.

unless ii'adr \" a l>"nii /iih' purchaser for \alut' witb.o'.it nnti''.

bi- a's'diiielv viud and <<*: rm .'fr<ii a- nL'iiin-t -ueli c'^ft'i:"

fv riir'it.



(|lAlllilX(i oUUtlls.
I3;i;t

(2) Tlie Court ni- Judge mav iiiakf suuli oriler fi)r taxa- «"'• "»
tii.n of ^iich lOsls, cliarges anil i-xpen-e^. and for the rai-iingci'

iijid (.aviiiunt of the same out ot ihe ~Md |jr"|«Tiv, as mav 'h.'il,'"

-.em just; but no such order sliall lie made where" the ricli't

to recover ]iayniunt of surh cost-, charges and ev|.ense.- is

hiin-ed hy any Statute id' l.huitations. .V™-.

liii> Unit- is lia.-fil iii'iiti liiiji. Ai;. j:; ^v 1:4 \-.
, , j

uas eiineied in const-minncc nf tin. .iHci^imi iti sluui
,1. fh. 444: II II. I.. C. ."iSl, lliat a gnlidtnr liii- mi. li,

reiiivt'ied for llie ilieiil.

>. will, I

'(.. -JT I.

••Ill .'stat.^

latt'-

;- a miTf

mil mill.

. tit'siilcj

s rpgiiril'

righr

a iliii-a.

t til.':

'l'lii> cliarge uutlimi/fil to ln^ ilciliin'il i.- nioii^ •••

beuuticial than tlie oi-ijin.iry lii^a of a Milicji.,/ ; ;

lifiiig limitpii rn the lioctuiieiit ami fiiinl- .if a client,
(liinimeiils Iih aetivfly cnfiifi nil. and us to ttlpiu

iTfilitier. and llia.v Ih' lost hv yivilii; up pos.sc.ssioii
; wliffpa-

iii'ier lliis /(»)(• u.ii.v .•.vMi.l to aliiioM iili.v kind of iirojuTiy
entitle the cliargee to alild.> f.ir a «ale of tlie propert.r «ulije

in ofiier ro raise the anioiint of tlir .iiarge.

A charge under this h'nh is in tli.^ natiii ! ,1 ^Mintury riioitix.e'.'

iiDd. as agaiiuit purclias.Ts aiu] other inctitiil.ran. i'f>. tin- •.ani.^pr..-
er.utions may l)o nere«sar,\ to preserve priority, as in the case of an
ordinrry mortgage; wliere llie iliaiBo is on land, in order to leiaiii
priority it would .seem to he iidvisahie to register it in the proper
Uegistry Office. The registration should lie effected by means of a 1:.

certificate tinder the hand of the proper officer, and his seal of office. H'

or the seal of the Court. ' 'li

\\'liere a solicitor hronght an action to recover lii.s hill of costs of a
re<leujption action, and claimed a lien on the land, the stdiject of rh.^
redemption action, he \va.s held entitled to reeister a certificate iif

/ifl /yciirfCK^ against the land; O'h'Uinn v. Muhllrlim. •" O. L. R. '>21.

The R»U gives the solicitor an ancillary right —one not inlendeil to
ilisplaie the liahilily of the «lient to pay the .solicitor out of bis own
pocket—hut one ancillary to his right to lie paid on his retainer-
AcriH» V. Iliillnrri. IS P. R. ]:i4. See also Re Bom, litflO. 2 Ch 433-
,>i:i L. T. 51.

I'he Kali- authorizes the Court to interfere in regaid to any pro- it
perty. real or personal, for the protection of the solicitor, in the same re.

way as ujion ecpiitalile grounds it previously interfered in the case of
''''

a judiment
:
Barktr v. .St. (^tientin. 12 M. & W. 441 : or a fund in

Court: //ii.Mio. \. i',.„i„r. :;:; 11. 4:11 : ;,', /(o™. iimi. 2 ch. 4:1:1 : s;
1.. 'f. ."il

: recovered through the services of the solicitor.

The construction placed upon the lin,,. .\,f is that it giv™ a .|is-

I retlonnry power to the Court : the .solicitor has no absolute right to
the charge, but only power to ask the Court in the exercise of its
discretion to make the cluirae; V. iiV;, v. /(„//,/,,/. IN p i[ 1:14
Harrimn v. H., l:t I'. II. 1. O; I'urmn v. Ki,ul.^f;nl l:„l,tl,,. r„ 1:1 11

11. II. Rllfi: Re Humi'lirrtl». IStlN, t (J. ]!. .v.'ll. al;il see II, ll,„„. M,pra.
In the case, therefore, of a judgmeut recovered l.v an infaui -iii'i-

hy his next friend, ibnugb Ihe next friend and not the infan: wa-
llaWe to the soliciror, n charge was declared in favour of the soli.itoi'
upon the jiidRment to the extent only of the costs tiixeil aLMinsi the
defendant, and the Court refu.sed to order a sale of the iii.I;;ni.iit to
enforce the charge: yrrilh v. Hnllarii. IS P. U. \:<A.
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RoltllW. Wll;lt i.iiij.i.ilv liiw 1j.«i -It
fatt ill fn( h cn»e : ItuKlattilg -

4.1 cii, n. 1118.

not sulije

Lnder rl:

livvrcu or pivstTvftl " U a (niH«tion
Williiiim, W. -S". 188.'., im; /(,j,.

Jiiili. Act prniwitj- hiix been hi-ld to linv,. beeu i

.,-,«. ,., ,„|,. „,. iniiprriy uim Deen ni-lU to linvi. beeu riicn.-i, .i

or pre.eriv.l. by reiwerj- o( o juclsment for money : UircMI v l;,„
,'

-m jr,'.'
• ' • '."' "';'"^<' > ^'rmi,,;,, 18 C. L. T. HL'; ^-1 c. 1, .l!_iS, 413: or .osts

: Uallow y. UarnU, 13 g. II. D. :a3: 14 Ml: i.

j,.l-
I'y n J"'li(i"''i«. in II foreclosnr,. nctl<m : IliV..,,, v. Hound.' i t;,-

'

,,, ;!!!'• .' •'.. --J" " redemiitinn acliuii: HchulcfiilJ v. /..„/'
iroorf (1M.S,. L. It. - Em. 83; OTI„i.,, v. .UMlelo«. „pr« i,

,nctjon t„ ,-inbli-l, tb.. v„ll,lity of a will: /,> f. Ticevd. 1800, i u K
11..

: or 11 m.irigai;,.
: A',.,..),, v. .l™i,f,„»„, <-

\„ u ir aTl V., ,

liilrtition iicliou: PrKcliilnl v. ItohcrU. I,. It. 17 E.j •

'

of (letinu.-; Cttlhjtc v. r„Ui,ir. :i C. 1». Ii 3(V>-
a oloiiil on the title to IiiikI .//,«,,

ill nu aci!..ii

ill an n(ti<tii to i-..ii .,- ,.

FrotI, L. R. 7 C'by. 773.
So uuiuey imiil into Ciirr ns a coii.litioil of obtaining leaye i ,

lenil i.« ivoivereil or pre-eivd "
: .l/oj-oii \\ ahppiiril "4 ii l; .,

i.-i: and money paid into C.iirt with a cb.reme. if ih,. j.laimis' i
.

'

<oniH» entiiled to lak.- it out: »ee Lnnlen v. i;,,;, 111 i*b Ji •,,
-o where the fund (MniistR of :ems paid int.i (-..ilri bv a receiv.^r -i
tb.. action: Ih Knight. ISllJ, J L'li. :;il8.

'

A soliiitor for the liipiiijaior of a eompaiu whidi bad b...T
.'. ii»tni.-t,.rl. wii... nlloive.l a .liiiij:.. on the as«ets „f the oimpuir.
io»i« of pii, Ion.., in Court ineuri d in reconstruction: Re CI.:-:
1

1-. 1.. 1. .lour. 31,-j.

Property ^a-s held to be not recovered or preserv.-d where a ni' .1

iDB-np p..|iti.,n «!!..< successfully oiipo.«e<l : ffi I „ilid .sn.,,/i.nC, 117. . /
f.o..-. („.. ,\. s. :s.s.-.. 1.-,: ,i„r „i,„,.,. 1,1 „„ administration action -..^
trustees ueie appoinled, but further proceedings were stared- I'i,.; t

ton V. /;o.vt,„i. L. It. IB Kq. 41«1: nor vvhere an easement i's the «.il.i .

?,,.,'" ""'?" •""' "" '^'sf"™ i* affirmed: Foj-on v. Omminnr 1

'

i;.Uli.v. (,.1; nor where money is paid into Court hi tb.. plainti- .^

..•nirit.v for .osts ,1 the plain I su.ceeds iu the action: ]{,. 11,,/,
','".,;'.

"i',"
' "•'"'i'^''- -•' ''h- "• -'17: hut see P^ryy v. P. 3fi s.,1

Jour. .,si,: Hall y. H., ISSIl. P. .-IllL': hut where an appeal is sncc.-.;,l
the c.iKt.s paid nnder the judcment and ordered on the ai.n,.al t i ..

refunded are property reeov.r...!
: (Jnii r. VhurcHII. 3.1 ('h. l>. 4S!.

The ".ause. matter or proceedinc." mentionfd in the Ki((c n
-•

_,

he some civil cause, matter or proceeding in a IVmrt ..f .Iiistice 'm..i i v

l^XT?. u''-?™"* .°^ criminal proieedincs
: R, H«mi,ln. /,.

ivi^.
1 (.1. B. .ijli: or in an arbitration: Mticfnilnnr v. i/</er 37 i'

n. ss. are not within the Kiile: nor is alimonv .lecreed in .livo'rre i

ceeiliiifs: I.Mr v. Lrrt,-. IS L. .1. P. .11; rro«. v. r >„,„ 43 I, T 7r.-'..
nor an allowance uia.le by the Court for the maintenance of a'lu.'a-ir>
Wife, out of the lunatic's estate: Re RnMiui,,,. 27 Ch. I) lliO T',..
jurisdiction to declare a chnrse is discretionary, and. it is said sho.:','
be^rarWy_exercise<i in hanknipt. y procc.linKs : Re Huw„I„t,j,. m^u^',

A .lefeu.lant's solicitor may he entitled, as where a dcfendnnt >,ir-
cessfiilly resisted .laims of „ mnrtitacee in a foreclosure acti...i
^chokmiil V J.,jH:r„„d. L. H. 7 E<i. ST: and where an action to -<f
aside a settlement

( «c A-™,ic. L. H. 12 E.,. 11.-.. or to attacl, i

r;1 "*';."""-'>•• r- '!• •• A. & K. .-.1.',. .,,as rtismiss,d: see i:,
.'iiiK* V. Hint.,-, IS w. rt. 447.



CHAHUI.NO OHUEllS.

A riaim ADd couDter-i'laini, wher* tjoth are vuote!-j.iiil. ijiiwi i»,' i-uti
.i.l^r.-.l ii'- one actldii (or llm imriio«e „t (let, nuiiiinii llje »oli,irorV
riylit to a (liarglDg onler: \\\„t<ni^tt v H>r>n' lyi] 1 n u —4-
Ihi l-hilippiiie. L. It. ) .\. ii E. {HHK

i-

I'lie cdnix'e may affeti not iinrely tbe .li.m's ini'-r.-^t liiit tlit
iiit'le-t» tit other*, tbe soUdtor'ti «'r\ iiv's (hmuj. In thi- it'iture of s'l)-

11,. ltT2; «,.,r,c V tfo,r,». L. U. i, K„. I ,,,'„ ,^i„^^ „.„t'V„
rii>t*l :

.\< '*//. V. H'lthufI, ••itpnt, p. l;j.'i;i: nntl /;(,//,.,

< 1,. II. 4711.

I'lie riglil to n charite is not atTeeted hv a Miti>...,n..!i' .

Tiriiimi: v. /•.„).,. I., li. 11 K.|. IM; .l/„j-„„ v. si,. ,,'i„-,

Ball \in.

Hnlbji. H

. Jl 1.1. II.

The costs aif liiiiite<I lu 'lie .-osts of tla- .aiis.-. ii,;in.T ..i i, !. .,-,.,.,!-

ilif : see nihuii v. HoUJfil. 4 (iiu. 41«1; lt< 11,11. :'« i:[i I, -it)^' -fi,,.'
order should direct ta.\atiiai of the ,osfs. it not alrc,i,|v msed- Finr/f,! a
V. fcrfc. 111 ch. li. 311, Ills'.

Ihe solicitor is entitled, though discbarneil by the client, where the r

[.lopert.v was reiorere<l while h.. iv,i. solicitor: Chi-ir v. \,lii,„„ (1(1-
B. II. O^*.': Kc »iidMir„rlli. Illi,„!tt V. fiugdeu. I'll (

'h. 1 1. ."17 iii sii.h
case his charge will he subject to the lien for cost.- of th.'. .licnt's
solicitor for the titlie lieine : /b.

The assignee of a solicitor is entitled to apply; ffcw.,,, v. /f;,.v
,

iwi*_'. .'1 <'h. ."'4:1: or lii^ personal r.prefrentatives Ji.iilc \. u. ' L I! Ill

^

Kii. 4117: bnt the agents of a solicitor me not entitld i,, a chai for"
their cost*, they not haying been eiaploved liv rile . lient U'O oic/rfae
V. Liiter, 37 Ch. D. 88.

The solicitor for an infan,- may appiv f<.r a , har
infant's share of tla subject of litigatio'n : in re ir
.il7.

ioi: order on tli,-

ifll,l. 1;«11. 1 I'll.

The Ini-se of time may justify a rcfu.sal to iiifrfere wlicrc in llic ,

Uieantime the rights and interests of ibe persons cntitlcri to the i

property have Iwcn changed: Rorhr v. Hwhc. l.'!l I.. K. Ir. 3:{il: but
mere delay where no iI;teI^ening rigliis l,a\e ai-ism Is not .ntr,cicnt
to deprive the solicitor of his right to an order : li*- lt,„„ HKMI > ch
4.-:i : VI I,. T. ,-|l.

The plalntilfs solicitor was held to have a first chaig tlie .s,.,,s
of a I'artiiership in an action for dissolution, in which n receiver ioul
l«',n apiMinted and ..i::i,ii :i-s..rs :,.,..,v..rml : lii,l,l v. Thi.n,,. P."IJ.
-'

( h. ::44: and to have luiorily oiei- a mortgage made by the plain-
fill liefore 111., action, where the niiu'tgagee ailof.fil 'ho I'.-ii.i'ifs .ib-
tnined there!.v : .vc/io/o/ v. /VcA-. l.Vi:!. 1 ch. 7II1I: ;i It '4-. ,;si j -p
lis;: ,e,. ,i!s„ I),,;,,,-, .,. .!,,,(,,, ^s'.H. 1 Ir. U. oil.

The .^oli. ;;..; j- i,.,r ..iiiiMed to a cliargini: order nlier.> li.. has
nctepred fi^;-. his ci;,...r :i innrt^nge or otli-'r secnrirv. .-.'i where an
assignment .f ilie i.i„,„.riv Ins 1,,., n made in mist in the lirsi place
for the i-n.yme.it of ili.. ,-.,):eir..r's costs; f,',.o„i„ V. ri„Fv,i-rinhl ISO.".
1 I ii, ::;": 7:: r.. t. s.-.-.

.-
. - .

The a-ssign.v ..f :i jii.i^iii.nt debt, (or .1 creditor garnisliins ih.'
same; nn»oie v. f;./r.oW. 14 l>. B. II. .>4:i. and see /foe../- v. (!'.U ..n ch. II. li-lL'i. takes subject To any evisting right of lien iipoo .h.'
j'lilglrctil. ;].i(l ;i, :.-;iii,., .,,,fli liglir The ;.^si2;;ee :,y at'aili;-' .T'd^Toi-



i3ne

Kuit urn.

ii).\sipi,iiiAii:i, mi.Es.

A» tu iliilil,.. „.,. Ill,,, •//,, (.„,;, ,,,|^. ., .. ., _
V. n;,n„g, r,s <•. I,, r. u- 34 c. 1,. j. i;ii 4i!;.

'
'"'• ''

AppUc.Mon for Ch.rBlne Order. -N ,„|„,,, ,, ,,,„,

£ ;;:.^,;!:;^rr:;^^,-;.1;r-:,;-rz:i,':..-

1. .U.
:

l,i„ „,. ,i-/.7*„„ V. MMUI„„. .-, (.. 1.. K. „j, '

"""
'

^- '•

icl.iil.,! t tlif „,|.,|e, iveiv i„,ii;iH,l i„ Ui,. ,i„, , ,.
, .

"' '

"

n.v». „ „ i„,„,i,i,. ,ii,. „|,|,ii,;„i.,i „,i,,|i, ,„, .,„;.",;,',,;";

'

nu. „r», ,„,,„„.,.: 1,11, ,vlie,.,.v,,. „ ,.l,;„i,„ „|.,i,; ,„.,,,. ,

'

1^ ,,n-h upi.Il.mio.l. it iv„u|„ ,.,,.;:, ,!,,,i,„l,Je tliul ll,,. „n , i , , I

'

.HI ,..„,lnifc, ,„. Iius not |,ef,| wrought to a hearing, or tliat >,.I'icil.i'itj i.rKserveJ l,„s been >old: .lone, v. fr,„f. L. R. 7Cliy 77-/

I I I'. .ss». .See H. & L. Forms. .No. ISlsT
V, „/,„„„, ij

M.-^ 1: r^-^rxi'iim""- "' "'""''
"
'""""" ' ' ' ' '<-

l»-t?e"o'
•'*»»"«•"»»'—'•;' ""l-itor is entitled 1., I.i, ,„,.,. .,

Effect of Order. -Tl„. cl,;,n;ing o, „i,es no higher claim tl,,i,he „r. .nary soi.ntor , lien .• ..ee ,J,.„,f, „,.,, v. Gr,^' 189^ T,/
< '

.
M I.. I, ..14 „u.l IS suhje.t 10 any daim... prior to the client-

tic ',>" "u
""" "'''''' '""""" ""• "''"-^ "'•''' V. Tli:.:,..

Enforcing Charge.-Wher,. the dcrje is so„d>t to l,e entorce.l

'L : :"i:':z"!T:"T"
""

'r
'"''• '? '"" " "••'""" i- "''



CUAlKil.NU olll)l:i;.«.

>i-i. Oifanl V. f'leming, 'M «'. L, J. i»:[,s, n;;
il usktil for tLere wuuld Hfi-iii tii W tin r>'ii~<iii

..lull relief «h<juld not l>.. bIkmi l.y tUc onler l.'lJirlVi'ii"il,',. ",'h„ri'

When' a L-barK<- wjls *letl(u><l in fiivmir .>t . -nliiii,,,. ,,
,

liiHut rwov«?r*'(l in iiu actum l>v an intani li\ hi, i,,.^,
',,'

'

i ,,iin refuawl li. .-iifiim' llio <.liarii.' Iiv Mil.. .,f' tl„. i,i,iai„,.,„ ,

1 .:bI,i .Imlrcj tlir .nine ..f the nlic.l.. i„ th.. iiil:iiil l.iit I,:,""
Kiicii to the solicitor t iforie ill.' jiitljtm.'m l.s ...,.ini u

'

i ,

ivcelvo to lii> own in.. 111.. ,ini.iiiiit of hi. .I.at \,',,ii ,
' li / i

1387

I., r. I IJ : l.iit Run 11»
il.l...

« Jil'ia

ii'l. III..

. Ilijit

The IIhu iiiiiv i.

\\ . K. 447.
'.I l.t -l..|. iir.l..| '.)/, M inl. I-

It iv..ulil apiieai- iluil ihi. eramiiii: of a rhnrBHii' .ii.|..r is u„t h,
...I to liav,- the effect „f a Ji..li;,u...ii. .., a» t.. i.ivu.Kt ,i„. "iiiu'l,' . ..'r

ill.. Stnliiie of Limitntion> in rtNp.'<.t of the .i.st. iiii..n.l.. I

\,~
I

""''I ""t'li.v: nn.l rii,. .h.irBins onl.-r iniiht lh.T..r,,i.. I,., i.nr,,|...,.,'l
...iiiiii III.. p.Tiii.l within 11 hull ill.. . ,..i. mn l„. r. ,•,,>,..,

i |,i .|,..
i

.,
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CHAPTER XVII.

1. lil.NCH*!- Ill LIS, 1 13(1-11 jll.

!i. lAXAllii.x. 1157. lis*,
(ii UttKraUa, 11571181.
Oil /^efific 0/ taxation mt

party aittl party taxa-
(io.:«, USJ. 11!)3.

(ill) laxati'int bttuit,, «u^
'tt'.r and ftiviit, I ; " (

nss.
:i. small I'll Kui, 11SUJHJ7.
1. SEtfmTY roa (_'09T8, ii:p^

l::il.

1. Gr.NER.M, l.'LLES.

tn jtrtxtMl

in;,' iH-fnfi

i«'li<-ial

1180— (11 Siiliji'i t to the pi'oviMiiU- ..f The Judicalur.

.'d, /*;/.j. and tn the express provisions of auv statute he >•

t /oie nr lii'i-eafter passed, the losts of iiad incideutal t.i a

pioiei'dings in the Supreme Court sliall be in tiie disci iti u

"f tlie C"Uit nr ,fii(ige, and the Court or Judg.,' -hall i •.-

full i«i«er to detiriiiinc by whom and to what extent tie

ci sts shall If paid,

'.') Xo'h'ng herein loninined 'hall deprive a trust. e,

tiio'tgagee or other person of anv ridit to cost'^ out of i

pirficulnr e tiite or fund to '.vhioh he nould be entitle.! :v

-

ccrdine to the rules acted upon befon- The Ontari', -I ii "
iiitiin .\'l. tssi. in Courts "f Etiuity,

(31 Whei-p nn iittinn or is-ue is tried by a jury, the '
--

s'mll, snbj'ct to liule 113?, follow the event, unless the Jii ire

Ufore .vhnrn the ,ution or ''-no i- tried, in hi^ discrett'isi,

ciherwisr orders.

(t) (.'o-ts of prnceedine- 'efore .Tudidal Officers, nn'e--

otherwise di-po«pd of, «hall be, in their discretion, siibji .

-

to iippenl. f'on. Rule IK'i; I'nle- I Xov.. 1893. 1874; 59 V.

c. 18, s. 11.

.«i'itinn 111! .' .:,.. .Ill, I. An. laina. p. Hill, iiioviilf.i rhnt "su!,!..-
to Knies of Court ni'l to the «>xprp«s provlDions of nny statute. t!v.

costs of riTifl incidpnr to nil procppflincs in tho Suprpme Court -

Judicaturp ^ihnll he in rlip .li-,TPtion of thp Court or .Tii'lcp. nyirl r',

Court or .Tudee «hnll linvp full tio-vpr to Iptpriiiinp to whom nii'l

wbnt extent sucli (?o-t« nv to lie imi'l."



CUHl'tl,

'llii" h'til> mill Ibe 8taliili> iii-ply IhiiIi m i
Iiuli i'liiin Rult IIMlUKl 111 ll»> louri .,f Ajipni, mill l,i /,.„;^ 'ri'lln,"!,.',''.'

!'"''
V'""

'iTwu'rvjis."'""""
'" "'• """''"•" "' ''">'-'i"ii-'"i-..r.'i.;ri." '*':

Hut .111. K.fe ,i,H'« lii.l a,,,,l, ,o co.t. Iluiirr.,! In :, „,«!(„ lH.f„„.

.*-, IP lb. 11. ills.
/i..i».(n(* , /,.„,,,.

.Ii;.l. Act, .. 1111. ,i,„l III,. |„PsHi,t «„/,. I,,,,,. ,1 1,.^.
"•

in liu.-i- iiii.v M,,.,.ial .liitut.uj |,r„vi.li„i» in ,,„.,. ,'„ ,|,'
,]

III, .l,„n..ilurr \,l. IX1I.V r..|iill,n. tn ,.„.,. |„ I'ait'nil',,. ,.| .!
mil inwnion. in llniiirl.i Ail« huic now l,„.„ in.,.|i,.,I "ii
ll,,„.J SMuIr^ imn. tVrtiim ,tniutor.v |.r„vl.i„n, n.|iiir,lln..

;,''"',';" '«,",-'' '",";,' '"""""" »""""-• ''l-.l and ,,i„.„ll,l,
I,. S. II. IWl.. i„l. ,1, ,.„.^ I,, ,,, ,.,„,, ,,f |,^|,^j J ^

''".H'.v
"' .'.^"";"'-' ""''" '• '-•' " -- "' '/«.- .™,,„.,t„ ,,r„,.;.;

.-. ...4, .. ...i; of litiicfi'ilinus imil.l- Ihr •/>»»(.. I!,l„l \,, ,.

JIi: 1.1 proiwilliig, fur Ln^iim. or ifDcwiiiii, m .mi,.i„i,.,i„.'. i,

.'

I.iii'l» in wliii.li Infnntu or limnlim nre hitormtpil; oml n( nl\,\ii-
"I artly ihnJeniU on «to< k for malntenanci. .i( infnnn „r |„ii
.-. .I)", f. -Jil: <: :|4I. .. Ill: n.iinns for « -oiii,f„l .ii,i,P~, , .\.t-
ij. : niililiintioii, tin- rcnnnnls „r I,.,,,,., in ,.„.„ „, „, ,,„ ,;

•I'll,.

,'ninii
III,' ,11

,. .Ml

1 ;v;i

: ,'oM*

tfil ill

.'I, .«.

•.Iini;~.

M- of

JllioIlN

aiii'M :

. .. IS

on A.I |,i :i;,||i,i.

' .Vfl -111 II .11 nv
I /|.,.r...(. >. /,•„„;-

niliiiiil ,11 -iiiT.i-

Itc (iunlii ,t

riiH (llwriitliinnry iKinpr l» noi taki'ii iiivaj l.i

iliiit a jiiilBmenl in an nction ooiiTi'iiiiilatf,! I.y :li.

.-i.-tn to iif taxfil iLs lieHM-on Kolirltor ali'l i'ti..iM
"

n'lH. I rtj'tii. etc.. 11)0*1, 1 ij. il. iwy, o g^ ||_ ,.,,,

Hhere before the Art the (.'ourt hail no |i,ra>i-.
ror.v, to invaril oonti,, it hax now jliwi r to ilo -.,'

il .. .li-«co(( V. LiHfi/, 14 Onl. A -.".C: Kr K»i,,l,!\ Tn,,'!, % ci,
II. "J: ffp IIooi). 31 Ch. 11. 111(7; Kiii,,.,lo« v. .l/u,-,,/, .,. n p r" .IIM
/..,./.,,; I.„unl4i f„»i,,.|| V. ihurfliiranl,,,, „f ir, //„,„ isii" • ii ii'

l.:i: Itc Fi.hcr. ISW, 1 Lb. 43.). I'rior to tho Jml,' A, t"it" w^mlii
-.,11. iliat til.. 1 oaii li:i.i II., I, I-,,,. J7„. ,^„,,„ >, .,„,„, ,^,^ .. ,, J,
IVL'.

:
bnt It ha. now. power to awaril o.ist^ uKain.t ii il,.f..'nri„m inhilm mrpat prrK.e.'rhng»

: Kc Wmlherill. Ill 1. l;
,-|.|o.

.,„,! if i
'in belli rhat. in a . ivU pro,. liin.-, wh,.,-,. iiii An Bivo- ji'iii-.li.tioi,
to lie eriiiine <ini..tions, lint Is silent as to casts, the Court ba- inherent
jur.silieiion to oriler a person v,toiibI.v putting I, in morion to pav
costs.- II.- B„ml„,„ lUU /,„„; .1,.., 40 Cb, n. 2SS So wher.. ,..'-t-nte not askeil tor l.v a rule „ui. but are iiske,! for at the bar, thev are
in tlie ilisei-etioti of the Court, nn.l may, nevrtluLss, be aw.|nleil
wLerii the opiiosite part.v appears; Be I'cvk ,1 flalt. 4tl f. C Q b'
.11; .lit Willi,, the .ii.iiosite party does not appear the Court win'nor

-. iiii.i L'l,,, ,„-is if they have not been asked by the notie,. of ni.itioii
" f-"Blninl '•"

• iin or.l.., f..r ;in interpl,.,„|,.,. issi,.. . ir,vi.
"'

" ' :'" "' "• '•">: Barlnwnt v. Fatter. » Q. B, a SJ nor ...n.lii.e
ae,n,se for trial l n C ity Cmrt ; Fii™.. ,-,, y, M„„. 44 1. T Us
i.a.io,™ the case iiom the .jurisdiction of t)ie Hiji, Conrt as to c,,,,-'
lilt see Rules 1124, IIL'.S, i\nf\ sees. il'J to 'M of the Act,
This l!„Ie also repeals all former pncllce which laid down anvspec!,-! rnle as ,., , „,ts ; Th Fricdhera. Ill r, Ii, UL',

I'he Huir applies not merely to cost, at tlie trial hot also ,.ii
t.:..l.'.ns: 1„„„,, V. TI,-„,„.. is;i-.i, -j ,,,. ,:;l: ac.i .v!i..r.. .|ie c„,,;, i.
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tO.\S( iLIUATlili l!l LESS.

e *c-/,.„„rr. 1 "I-
1 Ui. 3-1 i ; but it ouly applies tL , r! .1

1,'
,,

ilie hupi-eme Lourt ot Judicature, and d.ie» not live a .ludire i.ii
'

ti.Mi over eo.st..i m matters where he act. under a statute urmvu'
'

VI'i?"! .','"?"'"°- "'"' '"" '" *''""' »f hi" "li™ n» Judge- Re ylu,"'
14 P. R. .-l.!.-!: ReP„c,uctU.. 11 P. u. 4K! ; but the cask „,"

url.eedmss are now in the discretion o£ the Judge bv virtue of H s .
ic. III. s .J. Ihe Rule not oulj- applies to civil proieedliigs but 'il... ipr<«'.edmB» m relation to the .luashiug of convictions or oi,l,.,

« lether fhe.T be athrmed or quashed in wh..:e or in part: Rula )'--'
1.41; but does no, enable the Court or a Judge to av.nrd co«tr i,:other ( rown cases where the.v are not otherwise bv statute or It,autmr,zed so to do.- /.o„jo,. Cou,„„ C«„«eil v. We'l Bm, U'r
y. I: 1,.,: .-iri.I .,,. 11,, Ijiircn v. ./o«i.. „,/„u; nor in cases « lier,."',."Court has only a conMiltative jurisdiction, a, upon a special , ,.

xTf !vr'°."
"•''"'"^' '" "^ ^'"''*' * '*'' '"'"'""* fl";/.(.,-~

Notwilbstaiiding that an application fail.s on the croinui iliu ,|tourt lias no jurisdicliou to give the relief si.Ufht tlie uij-iicc- i-'.i

party may nevertheless be ordered to pav the <-ost^ „t t|,„ ,„.,. ,;,

'otc V. UMiday, ^3 c. L. J. i.-,i, : ]; i-. i. -i- .-„-,. J,;,,, y. /
V. Iiiett, o Q. B. IJ. 2M: fnuthc- v. U,jull. 33 w'. li IM- ',|„i","
c-a.-cs in ihe County Conrt, see Rtil, 1LM."|.

'
'

• 1-ull cosis - referred to in tlic liii|i. Coi.yright Act. .". i (i Ni, t ,

4.). s. :.ti. IS held to mean no niore than the usual costs i-ix-i|i,
between party and party: .4iieiv, v. lloorf. 1891. 3 Ch. 115- and -hueipression in an order or judgment is in England held to mean ii;ei.-'h
the ordinary party and party costs taiable according to the s,.,)',
properly applicable: see /ri<„-„c v. Rtddali. 5 B. & Aid Tllli -

.yu,„'„
soil V. Trevelilan, 10 Ex. T4S ; but the words "full costs 'an.l ev
peuses are lid.l to cover costs as between solicitor and client -

Li. r
d. Htde V-. ilanchntor, 12 C. B. 474. The eipression •

full costs
-

has been held in Ontario to mean costs according to the High Couri
.s.ae: „f,- EalconbridBc. J., ihuth v. (.•„,„,. .March. 1S!17, but «,-
Inland v. Pitcher, 11 P. R. 403.

Proceeding! before Jndldal Oacer..- It has been held In
htreet. J., that it is not intended bv Clause (4i of Huh- ll.'io ih-it li.
discretion of the uppcllate tribui.al should be substituu-d

'

lor ,1,-,
ot the judicial olBcei whose decision is appealed from: Coi.iiif,,
11 *e/cr, 1, P. R. a,a: and that the Court will not interfere witli
dls.-i-eli,,n ,..xerci.-..l as to costs, iiniesK the oHicer whose order i~
appeale-i from has proceeded upon some erroneou.s principle of 1 rv
or uiLin some inisui.prclien..i( f the fai-ts ot the case- Ih see -ils.i
A«H-;.-.r(„„-;,,r V. /fo(.-. 18 P. U. 181.

'
Tlie c.^-ts of ]ii-oceedii!i;s before all Official It.-IVr,-,. n,,ul.; -, i,, |,

>V„',!',"'j''"'
I'f'visinns of K„lr 1130 (4 1 : but see in„i,t,T v. .1,.,.. /,,,

Coit. Generally of Proccedlnsi in tlie Supreme Conrt.
Ihe cost.s ,,f proc, i;« in ,|„. lesperlivc liranchcs of the Sniir-Il
loiirt are ii, the di-cretioii of the C.nirl ,,r Judge befiu-.- vvhoii, -oHi
liroceedini:, ,.,,,:,e for liearini; o: determinalion : Hoh„,„ v. ft,,,,,/,.
IX P. H. .!!: /,, r, Schmrr. 1!102, 1 Ch. 326.

The provisions of tivir 113o or,
convicti,.iis

: /?„/, io4i_
now n|.i.|i,-able to nmticms



By v*u*i(»us //;(/t.Y siM'cinl piMvisi.jii ]•< in

. :i-(w—uhoro n Connry * 'mirt ti;t^ ],<, [I'li-

r,<M(/ Scrthcrn. etc., v. I,i,tt. L' t^ I!, i i.

W. H. !."J»; proct'fdin;.'^ r^. i-xnniiii.' jii.li,-

l-Ul

e 1130.

: Uulr I1.".;t;

iiDce: Kute *;{(»: ,)ii nccejiting iiioiu'y r.jia ii

y^tWc 4i;5; preliminiiry HXiuniiuuiuns oi paitit

A'm/, 11".; Ior inspwtio!!

rrtirp to iuhi'it not ab
I" .ikins '.dint;: Ifuh II'

vllUi.!^
//((/. 1^14. ;u-U -.( niun y. .]./,!,<<. I'j D,. !•,

'-,.«/,» r(/ fAf 'J'rial.—In iictioiis tried ^^]Iill'r,: , [;,, ,.,,„,^ .j,,, _,

(viihji.i-r to cprrnin 'ipcrial ox'^eptinns mnl n'-ii:i, t[.. .- i in ih,. ,ij^.
.-,'. '

run ..f lilt- triril .IiidL'"'. m,:] ivithuiir .-in i^nl'v k ;,,|,. .,, , I'u' .\..v, :-.,',,,

Mi.h .li-MTftioii, ii.> cfvits will bt' tnxnhlf. i., ;iny ]K\vt\ -. fful. m:!{i i /.

Wli.n'. ill mi ii<-ti.ni trit*,i h\ a .]u,\-^.- vviih..ii' a jm-^ „, ], ..
j^

ir.ad.- M- I-. rr^sts. t;uli,. iiiv r..r(.v..raM.' hy ,.i,li..r p:ii-rv- liv ti ..u
W.sl.n, .\,lnrt,.iui, fo. v. /A,/,,,,, '. p. |t. VM : U^nnv. Trnoun,',,
I'l (i.

t;. II. j;:ii, All ord-T fur puyniviir ..f <M,st> si,.i,.ln--l..r .].... ii„i'
l-ivcniil.' an iiiiiniry niicl.-r /^,^. ti:{L'. a^ t,, i|„. v,.aJ.. ;,n,i,..Hv m„ Ii.

:iM.': iU: iurshr. IS I'. I!, .".r,
: niul ir would ^...a, .h.-t ii/.-uh ',..

"''"'" tlK" '"'I'-''' l-'ivi's ill-... tinris diMilInwiiif: ;i <,.i.„ir ,,r -M-rv'tn
d.'tVn.liilir (isiirli as IS Miit.'ri:i.lat..d l.y liiil, W.Wl' . tli.. '1':.^,,- m'lM.r
lia-^ mm- powr hi allow -ii.'li v,

; -miV ;
/,•„/, j ];!' v,... :-.,r'n.Ti~ r',-..,',

V. />!>./.., n 1', Ii, L'Tl*.
.'

«
" rj

III ;in actioij n-j, ,l wltimin ,i \>\-\ . iiidi-n.i-iii li.'inr •i.'w'ii (..v -.1 in
iltf. oi) rli<- <-Ijiim and <-mi!iiiT riaini. I.m foi dt'eondain i -nnsr tli'ir.!
parrifs witli "siirk .-..SI. as d. (M,|a,ii n-.„ild !»' ..n'ilhd h, hv Vvs

"

If w;|s Ii.-M rimt Til., .osl.. liriiiL' ii. 'I..- discivf i-.i, of III,, .hl-'^/ -w.l
m> disci-Pttoi- I..Mn;. .x.'ivisrd in ..r..,,,- . f d*>frn.!am aL-aiiiM ti„> Vhipl
parliP.--. l\v dflViiit;;Ti: n ;.- u.n "

. M j. ;,.,| \.y |.nv
-

t,» rosts / ,ri
Trim,» ill a. lil Q. 1!. 1 1. -JXn.

. - /

In a.-ri..ns tried l..\ a jnrv. Hi- r,,.,s ,,f rlie i,a..I .„,,,,„; ,-„,,-, ,,,,.,
,

follow til.- .'V.'lit. hut III.' .Iiid::,. lias a discretion -,ihj<vr V.. ,......„;„

-^Ij. in I oxn
ii;;n C!)

irioii!- r.'-^lriciioii- iiKikc a diiTorpnr iii-.!..r: f'ul.

Wlit-rc intprl.i

Itarty. a siibsttpiont dismissal of th.

attV..'i rh..

Iniv bppii ordered i.. he

"/"«. II. i;i-tii.

pnid by eitlit t

oriier

!M' L. I". 4ml.

•-'
) h. VA4: i\(\ I„

inierloiiitory pioi-i

to be l>nriie bv om
'".. !' (}. n. u. 1

Hie dismissal .>f

wirliin the discrot

-. I,.

-'ihe pnw.r

aftion with. Mir loi^ts. doe« !,<

V. It-

.'xer.-iseable imr ni.T.h
,

•J V. Thnmn\. 180i'.

''dinps hef,»re the rrini

party in any ewiit : T.

extomk to ifKst* to" he dealt with
' that tliey may Iw dir

pp. I.'t4ii-Vi4;i.

"/ Xnrthe

>f prusi'ciition I

an ncti.ni for wa
ion of the .Iiidge. nnd there
fiilth'!,. L'!t Ch. n. Mr.: and ;

././, -,/ /,,

liptinn to irranr pn. hihitif



lU'J. C0NSOLIItATi:i> KLLES.

I.. .1. .

I. Costs of hubru-, corpus prm-ewiaig^ in civil vhs^h. an- in tho .li..-
n..ii .,f tiie Court, autl where a lotiiru has been made lo the writ ai
ti,.' bod.v uroduced, the Coim iiuiy order the applitaut i.> ).,iv i|,^ .,!,

p. nses of complying with th»? writ: lir ^ye1ltIh^(llf. 1 (>. I., if. :.,_

Where the Court uiake< " im nMlfT as to (.oits." iIi;m i- ,

lu.--;il of costs t.) .'ithtr pjutj: Mrfiu^r \. «<-/•</"..,,/,

In i-c Hodffkiiixoi^, \VX,, i' Ch. !!«».

CU.W4: ir/,[)r .Juil;/i„eiit fiitt'icd nHl.oiit T.i'il or MotUm ~\\'
.

judgment is entered without n triiil. or moiioii for judgiiieiiT ''u„
therefore n-iUiour any express directions hs to easts, ih.. s<ii].' nf ,,„.
IS detern:ined by the Toxing Officer, under Rule llo3.

Scale of CoBt».— In the case of actions brought in the High Cour'
which mij.'ljt have t}eeii hrous-'iu in an inferior Court, if 110 ord.-

'^

nmde by the .ludg". Rule li;{i» I ;; t applies nnl pr^'.sorib< -; tln" s.n:.
upon which th» costs are to be tax.-d : but whetlirr rlif ii.iioii ;> rri-.i
wiih. or wiiiioitt. :\ jiny the Judge may give special direction^ a, ii
I...- s<'al.'. Ir '.'as -.li.l in Bennett v. White, li! 1'. K. ].VJ. ih;it i:

ex(.rci>in^' tlic Judjie's diseretio.i there was no better guide ihan tli.'
riilo laid down by Rulv li;t2, in default of special dir-Ttions : Imi ti,,

•Jii !:;-''> discretion is not f.-ttercd by any RuU. excepi Ruh \V.\u (2

Wliert- a plaintiff takes money oui of Court 'uvl^r Rulv 4J", ev .,

rhoiigh the amount ijo within th.- jurisdiction of an inferior Coiirr h>-

is, under that RuU . entitled to his full costs \\ irlmut any si-t oft ;

the deft-ndaiit: and a .ludiie lias no juri.sdicrion under this Ruh r.
make any other order n.s to the costs: iiubvuck \: n/'/h^/v*/,. 1;i I*, i;

• Kul! .

I Sin. ;;

. -n wli.c- irivt-n 1 y -.,uuie. do not iiiciude any m,
p'!s icxalde b-twceu pnrt.v and partv : see Arc;.
!i. n.": i>r» L. T. 122: wd riV*. J/.ir.W, v. H„',,

l^llllllhil

Dir.tii.ii

ltiH[N>S'

Diipotal of Coati of Action on Motion in Cliainbers. -
Aithouch the discretion of the Court as to the cosi> i,!' a c>iii.-.r.'.

action ;- n.-nally .-Xfiri i.sed at th- trial, or on luufinji fur jiliL'nu'ii!
.vet. wh.'f" Th.- object of thi- ariiou is obtained without a trial o;
ifioiion for jiid:rii!i^nt. It is imp-npiT ir. brMii: th" aclion to tri.i!. -n
iicariiiL: on motion for jndy:nienr. ni'M-nlj for the purpose tif obtainin:
an adjodi'^ation as to the costs without first offieiiiig to hav.' ij]'

iiuestion di-sposed of in f'lianibi-,-.- : .--ec sirrll v. ihrahmii. S II.t.
V.PS; Mor!i>n> V. (ircat l.'n^lcrti Ry. Vu.. 1 II. & M. 78: 0-yulUr..,i \.

ChixtoK. 21; Cr. fill!: Wrhh v. .\}<-\rthur. :'. Ch.v. Ch. :{tH : but if ih-
opposii.' party r^-fuscs :<. 1 ons'-nt to the disposition of th*' cosi.s in th-i-
way. the action inn.-t Ih> tric'i. i-i- li.-uil on inotinr for indu:,i' lu
Ifunter \. Sfrothr'ni. IS P. l\. ]2T : see ni^o t<'"itir.,.^rl,rin \\ Pori.ti-i'"

I.. T. 7VJ: llhl.lo-

»t'jue. W. N. 1S7S. 211':

f'nwi'tnii/ V. Wridii
C. A: .1. ::4S: .t/r/.

hh-krr V. R-jC. p; I

and the fxim exi".],.i. .:. ,„

of the costs, anrl i-. ativ c\

i.arry • [,.. i-a- ... ^ :,.o;...d t

K. "s: />,,/ V. './,,>,,,T,r. :

V. /u>,r.

hu-is V.

\V. N.
I V. <,<,.

:. v.i:;.

ls71.

s. ;i .
!

wheri' !

ioi;.'.I M

lllilV b

•>n:<.r. 2 (t. !.. !:. :'.".

M ail e\'-nts th'' plaintiff cannot romp.'!

. r,. T. U:i; sh.rr v. M.-n-
\^' f'h. I). 77: LiiKlrd E.-'inu
\ '•< WlUlr V. \Vi''h. -i I»

:\. Ch. 4:!2: Hid rhh- h..l.-l:.r-

I contrary view is pxprnssed :

ill bf" considen>«i in ilisjin-in.

onl. P'd to lu. |i,,ni(> bv il!»

u^t.r..n.l y. //, ;,,/, r.M,,.. IT I'
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It' iicliuli :

;;,itj;i-d by tliC pluiutiff tu W u sutUfacLioD oi li:> e!;iim Is

i;ijd tlie defeudant deuies iLal ihi? plaintiff hiiii auv c-uust'

Hunter V. Strathroy. aufira.

It UM appareutl.v duubted by Sprauge, c. : J/.itu,, v. CYm,. a Cljv
Lli at p. iU, whether the lormei- Ketwee in ( liambers had iuri»di;^
tiou xn entertain such applications

; and as to n hether the Miu.i,'.|' in
Clianibers has Buch jui-iisdictfun has been doubted- see tt'i- Meredir
J., Jimckei-bocktr v. ItuI:, lli I'. It. at p. 3U, and see Jo,i„ \ i/;;/,'."

It; P. K. 92; Kinu V. Federal Bank, 17 P. R. li:,.

'

Soinetimos in siicb eases n bcre j.ui-ties consent, an imei-lucuiurv motiuu
in Court 18 treated as a iiial of the action, and ihe ci*ts are then dis
l,ii,.,i ot: Barber v. /lulcn. IS L. T. W2; and where the parties airee
to an order beins made in Cuiiuiliers to carrv ..ui a seitleuieut th..
l.lamt.li" cannot recover the costs of nmving in fmirt ilhii v ilu'-,,
i;-J L. T. 724. .v.-./ ,!»,'. .. fraig v. (,„,„. 1 , i,, i !,. .,,.

' "
"

Where there is no '..i. , t in pioceediiie with tlie a, ii„ii eicm f.
determine the question ,ii the costs of it, owing m the i,»s^ or d.-
>truction of the subject uianer, or other circumstance, oicurriii"
after Ihe commencement ot the action, the pliiintilf must nevcrth.'jess
in.ried either by triai, or iiintion (or judBm.-iit. or. liv couseut In
moiion m Chambers, to have the question of costs dispo-,,! of otiiei'
wise the defendant may apply to dismiss for want .if i.ro.secuti.iii
Elliott V. Gardner, S l". It. lui: see also Uoriab;iim v Gilli, , ui i'

The Crown.—i ornierly the rule was that the froun. wlicu a
l.;rty to civil proceeJiugs. was neither ordered to pax nor receiv,.
r.-ts; see Reg. v. ijaiiiuiinug. o ( i.

.si. Ii7ll; OiiiTOii v. Cliu.cli, 1 (.'hv
I a. l)»: CuileJ .^(ofcs v. Dujiuho,!. •_• Cliy. Ch. oiB

: .Joliii.^011 v. Itrj'
]l"t4. .\. C. S17 :

ill L. T. 284; but now in proceedings liv petilioM ,-'

1 L-;it the costs are in the discretion M tli,. Court: Riilr i«4- a- als..
ill proceedings on a special case: s, e Ulorney-iieiicral \

'

j„i'„,r„
U::aral Trii^lK l„r,,„.. .". (1. 1,. K. ,iii7

: bui in |)i„,.,.,.,li,|.., ,,1 ,
-trictly commoE law character it would seem that the old rub- siill
pievails: Rex v. Arctibinli'itt 0/ Cimirrbuni, 1:102. 2 K. 11. ."lUa si; I

Snltor. in Per.on.-As a ml., a suiior. i„„ i„.i,„ „ ,oiiei,„i.
'

sjins or deleiiding m p.rsou. is not entitled to solicitors costs init
',','

at nost. to his actual disbursements, and a rensonable allowance f..'.
loss of time: see l>a.x's .M. I). :n : where a , litor in person su.ce-s-
luily oppcssed an appeal to the Ilivisioniil Court li,. was all.rae.l hi-
.ii'lairsements. and "a nioderale aiiiount i>.i his time aii.l rnmbl,. o'l
tlie argument " to be set off auainst th,. .l..|,r due by h.'ii. t.. fl... i.iii-.
tiff in the action: Millar v. M,„d;ii„l,l. 14 P. u'l'.i'.i- l.u' ..hWea
Inly qualifi.Kl solicitor sues or defi.nih in i.er.soii. an. I li.. u .virdeil
costs, he is. unless acting in a Hduciary iliarncier. entiil..! t.. inik..
aart recover the same cliaritcs as when „,ting foi- anolli.ir- I.iisli Pr

^"*i: except for taking instrii.-ri.ii.s
: Dnx's \I ii :ii .,,1 ,

,"

'.«« V. ifreuii. I,, li. 1 P. c. 411 : au.l if b,. is also „ 'harriswr ai.I
Iso acts as counsel he .-aniiot recover his coniivel f.-e f'/.,'. .

'rrightou. 1,'i P. R. ID.',: but if his partner acts as ,.ouiis..| h.
'„.,','

lux his counsel fee. or such parr thereof as he has no iiit,.r..-i ir
...„ V. Co,,,,,-. :; r. c. I. ,. I. jti ;./„/,,,,,„„ V. A',,,/,,,,,,,, r ,, r.
and even -ivhen. being a co-trusre.^ with othi-is. be a. 1- I'..-

l!i:i;splt and co-tnistees as solicitor and counsel, he mav. it aiv-ir.l.-.i
..>t«. tax against the opp.isite party full costs, in.liiiliog in«tn,.-ri.vi-

/;,-ii,(,

,

1!. .-.11
:
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tO.NSOUliAlKii 111 LES.

, .
' '^Imvllai, V. Ulllliln. 15 1' u^"iifUur. trni*tfe. or movgagee.

almie is only eutiiled to cosb*
trust or

unleM;

W-<: or.linnril.
ivheu ncting in person tor lij,,',
ut of pocliet. either as HL-iiin ^mortgaged ™,ate, or hi. ,»,,„. ,„, (r,,./. i,- .'c'-'^'l^V

, . , . -
- .. exin-esHl.v empowered tu cIii'-pp fm- i,;e»..o„„, serv.ce. "» ''*'""" '"e rr„sr ,«„,.," o'.^ !'„?,% '!

^^: f';'

...lfer'!°"on''i„" Tlil"""^
C.pael.y. A tru,-,ee „r li„„i,i.„„ „i.lJier |,..rsoii ir n n.liu-iar.v capaiit.v ^i.iiig or dcfeiidinr in hL...me ord.n,n,-,l,v l„,.„„,e, liable to be ordered personaTly't, „N, .,e o,,,,,.„e party i;„crf.,„„W v. «„,,„„,, m ,„°, App 4,','' "

«..,.. 1, g. 1,. i, 4»S; «,„i,A ,, William,,,,,. 13 PK A; ,',;'

...t^ry^ed- a^d'iStJi^^^;;^ ^.x,:!^^. a^rriighf l;,;;;t :v'«.mpany be wa, held to be per,„„ally liabi; ?o° , "SW ^ ";' /"
flojrf y /»„„„„.„. TcH Stora,je Co.. 17 P. R 4.18 R.r b ,aot,„„ .,. b„,ught by a liquidator ..f a ...mpany n'th,"^'.n" ,

.'i'

.i(l,]-ed .„ i.„, ,1„. ,^„ts of ,b.. „,.t.on: Ontario Forge rf B („ , ;.
':"'* '"?'« f^"- ' ^- " 156: and a liguidator who Jo ,d S.^ «'

1. t^i I
";'>; ".''; '""' '" '" ""' I'"«"""lly M.,l,le for ,o,,s [„

"

V, « ^^ 1
'"' ''"<!""™: «< Bo((o,.. IS9.'.. . lb XK nv,.,- .li,

"

.v(o<roi-d»*„e f;„, Co., 181I3. 3 Ch. r.o-i.

' -oi....,...,,
,

osts or opp.wiu^' an .insi.rc...isf,i

of their ..ot tteing able to i..nk.'

. n p. R. 402.

app.'

th,.n,

K.VlHllfor.S V.ei'O j;ix,.|

of rbf esr.it.'. ill the ,-\,

'he ..ppellant: Re ';it

A., „,l..,i,.is,ra.or i> ...,ti!l..,l m bis eost, of a., .ol stralio.,

."iw,'';"'.>
,'",?'",'"','"-" '" '*" ">™ "< " '"miS.i'ii;,

,,,'..'', ',"." "' payments ivb.eh are disi.Ilowed in the

>. , 7 " """ '" """''' '""''' "" '»"«" mistake, and is ,Ira,d.. lent „„r n.op..,„„»: Hr ./.,.„,. 1S1I2 •
i b ri.i but

Sl.-i„n,r. I!»k). 1 l-h. a«).
. -. - .

II. ..III. but .

Where in an action
'i.rt ..lakes " no ord.

Hid the ti'uste.' cannot
.r of the trii^t

•117

hetiveen „ trustee and his icdii ,,
IT as to the cost.s." snch i.Jj.iilic.n

fterwards retain his costs of ibc
If,- lIo,lriP,H«<>„. IStt.-,. o cb iiM

I t..And nhen on an n|,p,.nl o.i the n.crirs the"ii|,|,elj:ite 'cm.rt"!i'ln-.,i make an .inl...^ f,,r the ..ayni.-nt ..i il.e costs of „ .rustc
..x-ecnti.r ,,,i, „, the ,.st„t fii,.,i i„ ,i,„ „. ^, i, „,;;™,;,;„
.. r the I oort ot lirsr ins.ame Ihereaf..-,- t„ make any s.ich ,.1./'...cr» V. n,r,jt„. Ill p. li. .-till.

.V person .K-cipyiPK a lid.iciary ,„„itiou. who is improperly „ ,
costs, has no r.Bht to indemnity out of the trust estate ..nb-,-' •

[.'"•cil.ns «„s for II..' bcnelit or p.-.,recti"n .,f the estnt.' . ,/
ivr.-i.,... s....,| for n.lsfensance and snccecdin; i„ n.e actini: vvbicb
.|>ni.sse,| «.tb losis. .s not In the event of bci.,- ni.ablc to .-cove.. T..».s fro... tbc plaintiff ent.rlr.l ,o pa.vn.c.i .li.','..„f out .if the -m iof vvb.,li be IS r,.,...v.T: lie l)„„„. nil 1.. T. .•IIIC: neither ce..

;'"e"slv
","1 ';"-".'•;"" 1'!" "•'""' !« Ir,„l,,„. ,|„|„„s they hav,- .

! essi, ai;r...sl to i,.,l..,„n,fy h.n. . .I„l,„.i„„ V. llul,„„„e. :!H Ont o;.
iioo an executor hrinirinit an .insn...v.,«fi,| .iction t., recover a -.'ii'nic„,.y allMcl to he d,..- ,o ,|.e „.„„„.-, „.,;,t„. is .,o, en.itl,.,,
..sort ro ,be spis.ib.nlly ,lcv:....,l y f.,r payni..,., .if his ,,.s,. ...
•loiuv-l. .1,.. pe,-o„al ,.-,..,c is ,.Mr..,-T,.,l: /„ ,., r7.«,«,,»,.,c. 7 (1. I. I

...).. And n'l,..., ,1 ,l„f,.„.I, „,„,| ,., ,, ,i,,,„.i„„ H.a.a.l.r i



COSTS.
VUo

ji.ilTO:™r is given ngain.t liim nith costs, thp i,|.,i„t:,y , ,

.ucli oo»t« fMm moneys in his iiands to which Mf?",""'. ""'"" "'"' "*>
titlea in hi, fiduciary ch.racter, even th°„gl7 ft,. ,If i

'"'''"' " '""

a beneficial intere.t in a share of theS nn T '"i?
'""'

: i-L. 77a: S5 L. T. 777.
P'""!,/! v. //o,ct«, ]o,u

A creditor. ..i- lepite,., I„ii,ti„g „„ ,„,ii„u ,, , ,
,

AM standing in n fiduciary poeitioii is in „„.."". "."'; "'"ug'i

ai^ets. entitled to c.«,ts as hefMeen M.lL.i,",-
"',, ",',,'' ''"'"'""'.v ot

estate: He N«o Zealand M. Ry. Co. liMl. ^T-|;"-;'-,7."s4V"t s-..""
\yhere the costs of a trustee .,r personal r..i,reseui.,rv.r ;

' ""
,mmistration a,ti«n are ordered to be paid out of il^ ..^,

'" '"'

tlon. which proves deficient, the trustee or „!,
"",''"'"« '" 'l'"''-

is entitled to he paid his .ost. in friidt, to lia e f"?,^

--epresentiuiv,.

even though the order l,e silent 07^1 ooim)/ , "J'"'''
''°'«'-''

( h, S(|-: WP I.. T. (B!l.
' """" "' '"*'*. 1!«I4, I

Where a person suinf or sued in ,i .iducian ,.h-,r„.„.i- .. ,, ,pay i-osK. such order i» appealable: but where he i" r.t.'.V'.',
'"

was held by Wright. .1., that the order i",ii;r,.H
'"*''' "

appealable :/„ ,e flame, Part Oo// ((„(, 1S9<, iqk'<«\
'""' "'"

I'ecuniary legatees, iletendants in an irtinn 'i„ „ I

'

.

of a will was in qnation, who pTitTn forn ,1 H.f "t
''"' "•'"'"'>

rights to the protection ^f the Co,'
r"

w^r- h f
""^ "ubniittiog their

.™ts out ot the estate, nor from the V,i,?i„ff I ,^"°' '"""•"> '"

• H, dcHnre,, invalid: ".Z"!l^:';:^:^ v"\!^1l'Vi^
'" """'"

av^:'t"aT:?r-;;t T^l^i^TJ^"^ - - -"

- «.»«e», i«»i.*i c^m?^•TI?'^;'1'^>;;;. "" '' '' "• "- '"

Jri^^^t'l^y'^Sr m;;r'.;;;rr
'"-''"" ^» - ""•

per..,nally. as between himself iS;h;n„ .'"" "'"' ""•" ™»'»
infant bv his next frien,il.^

"Pposite party. Where an

..rder may be made without prejml ce t?C !i
"^^ ^ '°""- '"" »"'''

indemnified on, of the infantTSaE::".:^ t™„l°"|^ ^'I'r.'U':

.iu"d^n°r/f;?!„°aTe"t';ifv"of.,e'r"T^?id™''^ "' "" "'«^""
he the result of the Htii^ati™ ^ tvl ™t „T the°el?" "f"^'^^^^^^^^any. m nuestion. or bv the n'ainfifT ,.„^„ „ ?"' "" f"'"'' '•

•lieni rohis own costs.
' Were the art 7 hoh'

""" """" "> ""'I

personal misconduct of an infant Tor ,

" ^7" '"™»i'"i«l hv the
'•<lli!n., appears, the in "nr mav' ,, .ide:,!?

/'''' '""''»' «'""'"»"
Plainlirs costs, includiu" thosr^iH 1

'",""'' P"-'""nlly the

gnii:^'S°;!,4rif'r%:ii^di^si t^"-^-
-' ""-*-"

berw~.n p„,tv and muiv i... ,h ,• ? "" ""'" "" 'nxable as
solicitor !,„„ c,:";;;.' ';/:,;''; ;;";^ ";'""-; -1-n. a.s between
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Enla JISO nd<i«J to hit* own
ilir., ana Unit 11.

CONSOLlllATEl) Itri.KS.

j.i.e iofli/ V. fttdoa. liml. i K. It. 4i;i1. »4 I.. T

las.

Dlioretlon of Court op Jnds*. Eilent of.—Wli.re tli.' ricL

lo exercise a iliscretion as to tlie costs of uii acli'm or i.ror Im,

exists, no hard and fawt rules can he laid down as to the ii.hiih.t •:

exiTrisiHK it: Tlir Frmlhtrs. HI 1". I). 112; Baili'Clir Ani/iu. 'Ii\ i

Lniiittcin. 211 Ch. 1). 3fi«.

The discretion is a judicial one. and it has iieen said tiial a pliiiniili

who successtull.v enforces a substantial legal rinlit. and in no wai

misconducts himself, inaj- not Ife deprived of costs. l)Ut is entitl..;

to them as of riiiht : ruopcr v. ll')ii((iii!i/i<ini. l.'i Cli. iJ. ">U1
:
and a..

mil V. H'ilsoii. 19 P. K. lt)7 : but .see the remarks of Bowen, I...I.. m
yt.iing V. Thnmaa. Ml W. 11. Ills, referrins to .V. r.oiMii I! <:,. .

O .Y Ru Ctj. 11 I). H. U. 311; and Hnyicard v. E. Luiidoii 11 orfc.

-s Ch 1). 1411: The Condor. 4 V. D. 120: The .1/oii»-»ki(.;< .11'. !

.M Lpmniin V. foiT«(cr. 24 Ch. I). 2:11 : Goodlinrt v. Hyell. 2rj Cli. li.

ls->- 11 i/fmniin v. Opfienhcim. 27 Ch. D. 2611; .54 L. J. Chy. ."ill; ;,'

Pntulln y. Oraiitieiille. 31 <Jnt. 102; Anslo-Caiiadian M. P. .1»««. >

Xominillf 111 i*. I!. 113; hut where the plaintiff recover- on .

nominal damaues. or a very trihins part of his claim, he is not ,.„-

titled to costjJ as of right: Florence v. MallinJton. tli L. T. 3.4: ;iu I

see Imcricnn 7'olocco Co. v. Gueil. 1S92. 1 Ch. H.30; and he may I...

ordered to iiav the defendant's co»t.s (even where the cose is tried In .,

jiiiv I : Hnrrh v. I'ctlierick. 4 Q. B. D. lill ; and see Forget v. 0<(..„, .,

isli.-i. A. C. 318.

A KUcce^sfnl defendant is (.riniil faiii entitled to costs, nnd i: i

not a proper exercise of discretion as to costs to deprive him of

liecanse he has done some act which, although a fraud on the pulM

.

is not in anv wav connected with the iswne between himself and 'I..

plaintiff; kmg v. tiilhnl llHl.".. 2 Ch. I). T: »2 L. T. fiHo; an.l

Cirif .S'crricc fo-ojicrndrc Sor. v. <ii«. SIroin ^arigatmn lo.. i."'...

•> K B. "."11; 811 L. T. 4211. If a .successful defendant is deprived ..t

costs, where no material exists for the exercise of the .ludge's .li..

cletion. the order as to costs is appealable: lb.

It was for some time doubtful whether, where the plaintiff f
'

the defendant caild he ordere,! >" I'l'.v ;•" "lioli'^'oMs; s^. l—
lri(c.< IS Ch. r>. 7«: Foster v. <i. li'. /?.».. S Q. B. H. 2

lluMirr v. Pooler. 24 Ch. I>. 273: [.amhtoii v. ;'<ir*i»«oii. :'..

.'-1.-,: Milehrll v. I'oniill.cu. 14 Out. App. r,17; Forget v. <Mig«:,. IV

A C :ns- 72 L. T. 30!»; hut it would now .seem to be settled lli:n

cannot De' so ordered, unless the plaintiff was entitle.l to brinf i

action and it has failed merely by reason of circumstances snl

qn.ntlv o,-,in riiv-' : rinii„g v. Toronto. lH flnt. App. :ilS
:

liirfr.i.

Groiv; l!m2, 1 K. B. R2.'S.

'I'lms a defendant as to whom the action is dismis.sed cnnnoi i

cent 'IS above mentioned i properly he ordered to pay tlie plainn

costs- lliH. V. fnnnan. 14 Out. App. Rr,«
:
confirming Mitrl.rll

1 n».(««c» 14 Out. App. ."17. where the .|oestion of the power t.> ii;;

a successful party pav costs was also raised, but was not necessary

the ilecis:oii: see also Mehermid v. Mellerwtd. 1.. lint. App.

hi: he may be ordered to pay Uie <-o,t.s of

there is no issue lietween them: f'hnrih v. I ih

Rule 11411, and notes.

In WcV.i.r V. Iloud. 14 V. U. 132. the C. A. allowed an appeal vvi.i.

out costs, wliere the ca..e was the lirst which had 'ome befor.- ..f

Co,,rt as to the meaning of a new Rule about which there had be^ii

milch difference of opinion.

fJi.-J.

\V. It

-defendant, flion

. ?. Out. 417: and



COSTS,
NUT

. Rule 1190.

Xlw fourl i-iiiuiui. ,.x,-oiPt un.lvr «o[i,p >.n.rinl si f.. ,,

l«!.vond the ™»t« „f «uit, bj «„) of peuallv. Tl„. ,li'«'
''.',„„

., ,
,.,.,« l,„„-eve,-.,-xr™,l.,„ „,,!., ;„„ ,, ,l,.f,„„|„-,„ ,„ ,a^ I ,Vf . Z "
.iia Jisecl sum 111 li,.,i of costs; «„(,. 11:17.. n ,,,„„„' ' ;,^',„', ,-"','•
II. .,J: Ut„„ V. n,l,.. 4 Out. x-i.-.. ;i44 s,,. S,.; ,,.''," '; ^J'-
CI,, u. UK. 4.-11: //„,.,i,o„ V. .i/,-.s/„;,„, v' ^"",'^H-

':;,-"'''" "•

' !"«« tUiiii 111,. v,.nli, I : /;„,:,.„,.<. ,. //„;, V SI /' '
°' ""

»l.,r,. only £•.'! wu» reiov,T,.,l oil ,1 much Ungt'r ,l,ii;„'
„,"!!','',~"''

towMi solicitor and client (in mutters „( ,.,aii,.,|
'','" ""

wn, uearl.v of us... Iin.l ,u 1 ,]„. i-onlnM 1
1

''"f""'l'""- " li-

of iufnncy: filim,, Co. ^. N,„(,(,, im ,_ .^ , ,' ',,.."" H"' >--r"Uii;l

,„s,s as ivmild l,a,e l>e,.„ i,i,.,irred liiid ,1 le««', s v ,.,1. ,',r

""''
"r

'"'

l»e„ a,loi,te,l: llo/li, v. .VA,„„, L'l (1,1 .-^•- / /./ ' '7"™''l'"t

,,,-ls personally: llr,ni„M v. .s„,;,.., :i7 «• .,'"'.•'. ""I"-'"-,. " Pay
i„sis to l,e home liv an iiifaiii • /,,„,/, . /.',. ,'v :

,' '" ''"''""K
V. iiw/. iM«.. 1 cii. 343 k, I V :•:>

;;'";•'";,'''''• ^ """"
|,ar,y„.„„,li successful. w,i,„e nc't" •,„."Un 1

'

;,X.;ir''ii:"r
"

sii.Mi to Koiiie matter coniiiHieil will, i|„. M,ic„,i„ ,

' ," "

n:>:«l: /.(,„„/„rf„o V. Uoo,/,.. l.si, Ml, Vl,-, nr\ 1
"1
""

''I""
'"

P."l"r charges of fr„i„l. „,... ,vl,i, la re
„

'
i,

,' ,"
'T 'T """''; ""

4" CI, „. :j,- re„„,c V. uvm".'; oi;.'»„r"}'r<', ,/;" "••;':"

refuse,! where a party o,l,er„i \»l'„Z*,: |

' "
f? ""I''

'"", '-
«n luitruthful defence: ;;„;„,,„,„ , , 'L , r ' "",.,'" '""''""=

r;rj^f;rir'^,;i:-;utlr,:.?3?"''-'-^^

jT:-^'5i,;t!-?^-J;-:;:'-Hl'F-F"^^^^^
0-c„„„„r. .-, Out. 747: or trus,,,. /ClloT.l j ,""• 'J

"""" >

11,11 ill testamentary cases, where a ivill ,Mispiiious circumstau.es. a ,l,.fei,rt„„, ",,i. ''
l'"

"'""'"e'l uu,l,.r A..r,ii„^

/.•«...,/;. i!«,:,. p. o.,,,. illir-^;"'; " '• '- " ^-->- » ''.- >.

"f II,.' pluintiff-s ..osts as l.,.,\v,,'.„ 's, 'li,. I -"''V"'"'" '" 'I"' i«i>" r

•I- pi»inti,r i„. „„s„..cessi^::" ; ! '„;'.;';'
;'""'

^

"•• " ""•=i'

a:H£i;:Hr'H"£^^ -
/rcMarf, 1, o. I, i, ,.;;

'''•"'^'"' ""'I ""' •stal,lisi„.,l:

in ';'ii,""„i',sel;;'e
'"? "" "™?""'' °f

"
""i- '"

.!; Z ^";,':'," ';', "';<""•>"«. a,-e i^sually „r,le,„,| ,„ 1,.

"'"''e >vill 11.,' liHi.,

: II

111,',-. I„.,ui

„i!;li fraud
f;/V(.c,-/ V.

"twnn -l':rt„,
r.. T. 717 il: ;,s i„ r'l„

""'7'i'''-T™,.„,
p.-ii!! nut tjcn fvr

of wiil.
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Whir,
iionvv pft'd

into ('nun.

CONSOLIUAIED KflJiIS.

riiikf uii>iii Alii<li (cmiM will in- iillowt'ii iiiit ni iiu .-tiiati wlnv.' ,i ^i,;

ilisi)ut€Hl t)ri tlie Knuiml of uiimif iiilltu iitf, i> i'xi;ihti>hfcl : Imt (i].-t.-

lui ix'tioii in U'birli an Mtate in lutprented rniinnt pmiicrly i ri|.|.,

to N- paid (Hit ot Hiii'li fHtntt' tiiiloM- llie c»tntf U fiifun' tli' Ciiui'
i

th- ti(iKaii«.ti: Cratcford v. WcWi/.v. IM 1'. It. Sui.

W'lifii' ill an ai'tion on a iii\*'iiaiit llie ilfriinliiiit |iaiit nimiii m.
Court and denifrl the hreaoh, iiiui it iffcrpe. to whom ilu' i-sm-s .;,

refern'd, ifporli'il ttuit tltt* iiiinitj- pniil in was Milti'i-nt tn mi: -

ilip rljiini. II nan Iidd that the ^^•4t^ wfTf in rlie <ii.--ii-ti i

Court, and that the jiroper uitthfMl ot' t'xercisiiii: it ua- ''} siii.

plaitititt jiiti cusrH up to ttie time of pnytuptit into C'<urt, and -

ftniinnt thf cont*. of the nction nfter that tiiUf ; Uuckton v. IJi r,

4 K.\. IK 174.

\\ liere jiiooej" is [mid in witli a dpfeuce ciciiyiiij; lialdlity. ar I -ji.

plamtill fadtt to M'ruvtT an much an is paid in, but succeeds on th.

issue us to lialiility, tbu plaintiff in mtitlpd to thf cnHXn of thp a<'r.<<

up to till' tiiiip ctf jja.viiipnt iTi, mid of ihf Ikmi*'?' as to liHldlity r.M* r

hy the defendant: and the defendant is piititifd tn lii- «-oMh oi niii.i

after payment in, other tiinn the costs of the is>ueH oii uhicli he iii;i-

see Wd'j-^ltiffr V. nrtilhu. IIHH', 1 K. It. lL»4: Ifhh.ut \. Uru ,i. >7 i.

T. t{7!»: Hubhiick V. Hrttith Xorth Bonuo Co., ^«^. 'J K. B. 473.

WhiTf money i> paiil into Court in satisfaction of a tliiiin i i

damRRPA wltirh the plaintitT accepts in full of that claim, but pro .[•

to trial claimiiijr an injunction, or other relief, which i« refused wi':

codts, and the money paid into Court is ordered to he paid to the i.!ni::

tiff with I'ostH of that claim: nmler such nn order the general eo-t-

the action are apiiortionaldi- : T'xlti v. .V. /;. Rif. fo., S7 L. T. Tin
>^ L. T. ITJ: l!t)l3, \V. N. Mil.

Itiit wlipie a cause wa.s it'ifrivd tiy .iinscnt at n trial t- tiic AT' !

un<it-r the C. L. P. Act. as a matter t)[' aifouiit. foiinnl jinlciii.

m

tii-ini: eni. ii'd for the plaintiff, aixl the ord-T of ivferenci- wa> -\\-\

if. to (•>i'.. [ift'T an award that nothing was due to plniutiff> ln\\ jh.

iiMincy iiaid inro <'nurt. it was held that the proceedings weri- !.

i.roi''"!i!i(p' in the High Court" within this Rule, but withdi;!-

fr;'in it liy an ajfreeiueut of the parties, and. the parties having iv^v.

to its tt^niiw. the Court rould ii' . athl to it. and had no power to z\\^

costti : Wimnhurat v. Harrow Ship Building Co.. 2 Q. H. iK '.VATt.

IF A defendant cannot escape the cost.s of a writ of sunimon*! by t>Mi

dering the ^iiiionnt sued for before service, but after tlie is>ii.> -i

the writ: (t'MnUry v. Killmallock. '-- L. It. Ir. '.i'M. and see Hifii'--

\. fiiitiii. IS'.'l. 1 1^. H. iW!7: Itii I'liMtjuier v. Viuihurv. lonts if ' -.

r.*i;;. i K. I*, im: hut win- re no writ has Ihh-ii i.-^sue*!. it w<)uM -
that no cost*: of proceedings taken with a view to bringing an ;i't; >!

are recoverable from a defr'ndant : Hnlinnn v. Sfi-pJn ,ik. f. .In-. N. ^

11^4.

W'lieri' a' defendant sur('e*'(Ls gein'ially In- may havr tin- ,
,-',

•ioiiu* of hi^ ih'fencps on which he has not sur<'epded ; hut wli. i. l^i

liav nusfd ih ilistinct issue and failed he oufrht not to have th.' -•

of iliiu i~si,,.. hut should he ordered to jmy tht'in : Hhiitk v. /'oi.h- •,-

;t!t Ch. 1'. 'I.H: Itrinhart v. M»,itoxti, 411 Ch. I>. IHHI.

Where plaintiff recovereil no mnrt' than a sum paid into Court. ^\'.:\

a defence iliiiyirg the negligence on which the action was ba.*>''!. i

was held that, though the defendant was entitled to the general • -

"f the action, there was power in thf dincretion of the Court Tr ::i

rhe plaintiff costs of the issue of negligence on whidi he had .sue..'.

v,\: l>,i„,i V. N'. E. .(- Chaih'tm Hi: 'V>.. ^'^«^. 1 K. \\. ;>.'**: Hiif.'.-r-:

V. fti't'iiii Si.rlh Ifurii4u r,,., '.H I,. T. •.7-J.
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nt-'tiuli f-.r iilti;i„in ; H^,. Rult H30

COSTS.

Am to the cost* of a jfuilty wife in an
i,,,rifnit V. I'oiciiaon, 78 L. T. M.

Ill |JUlliCUl»r Clu,„.» of «!..,.. IV ,. l,y t|„. ,„,,,i,v l„.f,„,. ,l„ , ,

Jul. Act certain ,-ule, have I*,,, I,.,.],,,,..,, ,, ,|„'. j„„ „„„,,;' , ^ r:!;',,,,,,
|„S,l,e Ot «»t., i.l ,UCh Ca.C» llW ,riHlT,.ti„„ „f ,|„. , „,„, „.i|| ,„,,„| I,

.11...

he .-xprciwd in acfonJiince witli wiit-li riiies. fnr .'Xmiinl.. -i, t,, tl
.

"
,

ii: partiiei-sbip eii-*ij*: t'hapwati v. Xvircll II 1' i-'-ns- /I'

nlnli; 71 L. T. L'77; ISH, 3 Ch. ;tL11; l.iit ,„ /)„„„,", ,' ;'.'"; V

A; to tlie ni>e nl' •• third parti'-x." ^i';> />'/<.

i

i:m'; :« W. i:. 141, and noten to l{ul< I'U.

\ .ludife hn.s no i.owi'p to deiec;i;. li;, ,li>,

:^er: Lnwhlo„ v. I'tirlxinxou. 3.% \\ . It. .",4.-.

V. .4»/i/.',. IJ CI,. U.Ti,ir,l
i'-irtli;^

"lion rii 111.' Tjixil];: |ic!..,,at

llie fort l.„t th.. mtloo w„» l„-.,„!;l„ w ,ut !„.«, „,„l,i„„ „„ „.«'on to I irfendaut loi- tl„. vAu-! sonsht. «;,« ,iot .on.idcrl I

-iiUcient to d.'iirive plaintiff of <-o,i« : (:„.Ma,l v llmtt "3 f'S 1)!S- IIW,,,,,,, V. U,,pc«knm. |>7 l-l,. I). -JiKl: «„,»;„ v. 'llnhw.in. J
I'imes, IS: tnir sop Holt v. .s'mrtA. :! 'l'im.?.>. lil'lt,

for the effwt on ,o»l., of a refns.il of ., ,«,si,„a ,„„ ,,.,„,..„,i
i.,'t'ore suit, .see riiv William .Vj»i.ii..;l.,j,. lii p. }^, i

In an action for iufrinBement of ti-ademark. an oiler ot foil ,.„,„.
iJinnce iv.th the plaintira demands was made afiej -ntion co'
luHiwd. but. nolwitlistanding this, a motion for injunction was
.rnui-ht o.n Ihe motion was held noi nniieco.ssarv. ,he coaiproniis;.
iH-m; insuBlcieiit, and the plaintilT was belli enlitled to cost* : Ft;,. ..,;
1. llaii <l Uarliif. .m L. T. ]tll

i see also Kiikkcrbuelirr \ Hal- v. V
;•

'f-
I'"- ^™'."-''-.;- ,1'"''""'. i:! Ch. 1.. .-,74; .lm,/„-C„„„;,;„„ I/'I'.A.mim. V. Wmmlnth. 1.. 0„t. 1«4: hut where an action for in-

h„,i:..ni,.nt ot trademark was l.r.aiKlii ai!ain«i an inn,.r,.nt retail
.lealer without any previous notice, the Couii. il.onci, erantine an
iu.l|incfiou, refused to order the defi-ndant to pa\ costs I „„,,>,
lohnico Co. V. Ilueat. ISHL'. 1 Ch. RIO: (l(i L. T. 1157.

.; Juilltc l;ofore whom a second trial is held, has power (subject
to auv reslncti..a contained in the order i-rautins ,l,e new irial, toorder a iiJaintiff who recovers a nominal sum to pnv the costs of both
n-Lils. ,yeu where the action is tried with a jur.v : //»nv, v. l-riLcrick.
4 1. 1.. 1). Oil: see Foiic v. Fono. Ki I'h. D. -^JS: r!.,rnm- v
./»//i,i™a, (V. L T. :i54: and u l.ere the cost, of the former trial wereordeieil lo abide the resuli of a new trial, and at tile n,.„' trW
III" jury only save the plaintiff nominal damaees. and no orner wasnmile a., to costs, it w„s lield that he was „„, e„,i,|„,| ,„ „,„ "/..^J,.he ormer trial

:
the result in "noli a case means the result as ,o costs

Bri.lhrrton v. iletronolitau LIIhI. Hy.. Is'.U 1 li n i»|,i . ., i . i^
Koh^tn V, Itvor, itifnt. p. l:r.li.

'

" "

In an action of slander, where the plaintiff only recovere,! SI
.l.niases the Court refused lo interfere so as ,o .l.priVe ,l„.

,".'
„ j

... li.e damaires lieins due to ih- .letendanf.s condition at the ii,„.. the

.1' far.i.itory words were spoken: [Ml v. Wil,on, 111 P. R. 1117.

Tri^r*' ih'
'»*">?<">t<>''y AppHcaUon. adjourned to theTrial.— Ihe Judges m Enclaud have laid down the t..l|.„vin.. ,.„|es

'^

VIZ.: that where niiplicatioiis ar - . .. -i. ...

'"" mentioned tn th.' .Iiiilie. Hi

.\.ni,)n

l.l-eiitlil

without I..)

)sts of such ai.ii!i-ari<in.s

'OBtS Of

.a.itioiiH

nut adjourn. -.t

to be *' Ihv iriiil.
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XaltlUO. i-ostM >n thf taiiRf, and tnxfd a(Tor(tinKl.v, timl nfil not tH> iii^ntinn
i

In tilt* jmignifnl : wlicrf, howivtr. ,\i\ int*rl(Kiiiory Hpplicatlnu Im^
bepn iliHiMtHed of, hut the co«t^ nf it liiiv*' Iwcii r^iervwl, «ni'li ,,,>-,

ure iKit t(» l»f m<'ni;impd in tin- jn'ljnicnt or order pronounced nt ili.

trial, or nliowed on taxation withuut thf -iM-ciiil dirpction .if 'i,..

.IihIkp: "ff Briti»h Xatural Prrmium. etc., Ataoott. w Bi/water, Ibu'.
2 Vh. r»;tl

; 77 I.. T. 'J2. Thui where a motion by plaintiff !•> ;i.i-

journal till the trial and no nipntlon ix ujnde of the co»tn of it tli.i .

or at the trial, n judmnent diamiiwinii tin* ni-tion with cdnts .nrii. -

with it til.' c(i«t» of the motion: ilomnli v. Huln>ii. :w fh. I>. :^"..

.See niMo nn to coitu r«aerved to h* dlipoied of nt the trial : //'-«/./'•

//m/ff<-. IT. \y. n. W2\ Fritz V. Uob$oii. U rh. I>. MS. In Urif;iri ,

no ((eiieral rule Hut-h att that referred to alMive tinx heen Ini'l <iM\ n.

nnii it would neem to he nereii«ar.v that the roota of nil interlorut-irv
iiioticinH adjourned, and all ipterltirutory cwtn renerved, tilt tli>' iriJ.
fhould he mentioned to, and dispoHed nf hy. the Judse at the trial.

Ordeix dlK|ioMJnK of interlorutor.v runta are imr interfered wiili l.v

a geuernl award <if cfwtw at the trial: Hettnon v. Oodftrii. 4 K\. h
2-JO: Walttr v. Beieicke, IHI L. T. 4iRt: and cannot be reviewed at tli

trial. ThiiH where mirh rimtw are ordered to he " rost» in the cjiu^..,'

the Judfie at the trial cannot deprive the surceMsful party of Th-'in

Kottaen v. Roar. 76 L. T. 14.">; 4.% \V. H. XiT : thijt was a decisi..ii .,i

the Knglish Court of Appeal: but see centra, per Meredith. .1.. i'l

Clmniber*. lUrktTMon v. Ratcliffe, Ut H. K. 223. and per K.w.>, .1.

-I/Mir V. Inquire, lb. 237, where it waa held that the makinR of coms .
i"

an inti-rlocutory motinn " rosts in the action " or " coata In the rini.-.'

to the suooeflsful parly in the action, " ia not a final dispnuition of ili.

cowts. liut leavi'j* NUi'h coMt« in tin- diKcretion of the .Iiulge at thi' tri.il

:

ai'd see Itiotlnitoa v. Mitr"i,iilitun Ifutt. Ity.. Kupra. p, I34'.t. wli- i-

coftM were ordered to abide the resnlt. and It was held that the r-.H;t

referred to wa.s the renult aa to oosta.

In Frits V. HobaoH. 14 < "h. I>. 7A'2. where coata nf an injunctinn
had heen reserved till the trial, but counsel had then omitted to i-li

fnr tlifin. the omisHion wa« sup|)Iie4l on Hnhsef|uent motion under Huh
i'riit: Init su<'h a motion must be made in Cnnrt to the .ludcc w !i >

tried the notion, the Master in t'hamlwra has no juriwliction : Juit-

<

V. .Uillcr, 1ft P. II. 42.

Wliere upon a reference by consent, but not in a caiwe, the cost.-* if

the reference are left in the discretion of the arbitrator, the costs ^i'

nejioijatinfr and settlinfr terms of the wubmisfion may be taxed '-

'• co^tH of the reference": I{, Alltutlmi/tir, vir., Co., d Tnirust ifl ,'

Co.. 21 (^ II. P. 1H2.

CoKtB whtre Equitable Relief.—Where the action is for relirf of an equit^il*'-

J.|'l"'}V'''
nature, the Ifiilc limits the discietirm of the Judite in his dispnsiti- n

(laiiLied. of the costs of the action in certain cai^es. so that he cannot di'i)ri\"

a trustee, or mortRagee, or other person, nf any pieht to costs our m;'

a particular i-state r»r fund to which he would be entitled accordin;:

to the rules acted upon before the Out. ,Iud. Act, 1W*I, in Court" -i

Kquity. Where, therefore, the tlispo*iition of costs mad" by a .Tu'U''

is ncpf iniacojrdnnce with those rules, the order as to co.sts is nppenl
able. Those rules affect nnt only the riphr to payment out 'if i

particular fund, but also the (iiuiiitum of costs to be allowed. ».*..

ordinary suitors are only entitled x-» coMs as between party nnl
party, but .nccorflins to the rules in f|uestion. a suitor marje a part\

m a fiduciary capacity and awarded roosts, ix in '-nine cases entiij-'i

to thenj "lis Iwtween snlirimr and client."
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A irUKltv, or olhfr j- r»<m Id a liiJiuinry luwUimi. uiuliy i.f nn ml..- Roto IIM.
roii<liu(. Willi Im n |inrr> to nn nrtutn. fllLcr n*. ;.tiilriiilT nr clrfcnilntit.

in hi- Hduiiiiry iliiinirttT, is iihiiuil.v t'nniic*! t.> U\s com* .'iili.'p

iiitnlnot the opponit*' piirtj. or 'Uit <-i tli>> tni-i .Nrat.'. if it i" l..'f..ri-

tlif Court In tlif lili^'JlliMii
: rriinf,.r,l \. UnMr/, IN F'. U. LM-'t. WIi.tp

II Ki-ttlfiiiwit i- -Hi iiNJtIt', p.'i' i\^ to til.' inisi.'."." n,i.i-, /mit-iH V.

lliui"i>Mt,ii. '2'A (b. I>. -*7f*, in note to .Iml. Art. hm/jih. |i, 11". 'I'ru*-

t.'»^ wlii» liiiVH Ih'i'ii (tuilt.v of luiinuirrift.v of «..iiitii.t nmy Ih' .l.-priv.-il

of (.!''* in llif tliscftinti >.( tlie i'oiirr : Hi- //.,./ ,,', TihhIh r, Ch, ji.

I'M: 'y«)»or V. Umirwk-. IM Cli. 1 1. :tii:(; /,', r.,l,t,„,„ *,-/.;. v

Hiitl<niit.4ti L. T. S4-H: \V. N. IHh:.'. \C: It* U>uhht^. T. „,'.
\ ii-ui-

iliff'. II L. T. IHt; y^ U,i,rkiH». Ill IV U. Kfii ; ..r niii,; I ni-iv.i to
liny fOKtM ; Ifr rh'timniti. 7'J I.. T. t»i

; /fc NAi,),c ,. ('(»,/),, \. ,s|Miii,r,
i:Nk4. 1 rii. L'SU; but such an or'dt-r ic flpF>en)nl>ir, as the fost-i ni'<- not
ill tlip (|b*rtrfit«Mi of till' roort if ihiTt' \mip im !Mi-.<oiiilnit :

/,'.- I'wih
Lririt V. I'nt<h»r<l. .'." L. I". VX

; /,» r. If.,./.,.-^ l:,,k dnlf ri„i.'
]SW, 1 l^. 1». IHIl. WIHT.' rr^tHi^ quv trH^it'Ul W.-tv MUnv.:] iliHr
((i'»t« it wni* li**!!! nil nppfiil tiiiit ii« thfy wrrr iiiipropi'riy iilhI.- piiiiii's,

llifir '-"wl** were tn»t in thp (liwrt-tion of Ui*' Court, jiii'l \\.|i> .li«^

illlnw.i: f'iitftrr V. IVuri^ 4.''» I,. '1'. .V'l'J ; W. N. ISSJ. .,:,,

111.' t>xc.'piion in clini-i' (L'l of tin' Uul. iiM'Ii.s not ..iilv im p.i^Mii-
iii n ti'lin iiiiy jiosition. t.iiT' to - -.rh.-r ptTH.^ii- " who. iic.onlin- i,,

tin' nil'- of Courts of Kitiuty ni">\,- ir>ft'rr.'<l i<.. wn.' .'iiiiij.'.i m
he pniil tlit'ir cnntn our (»f any I'viat'' or fund in rpiosiinn; luir t!ii«
rlfips not iil'ply in favour of pcrnonM naiDt'tl n* .xwntnis in a will im-
^urcptsfntly artcmpl*'.! to In- fjitiil.lislic.l : -. Parcn \ it>r>ihi, M\ V.
It :{IH

; nor to pf>r^ott.s inisii.c.'.sfully .Ijiiimi l- ll^ m-xt .if kin iisain*if
a ilwcn^fd p.'i>ion'^ estate: l.amh v. Vhrihiml, t!t S. C. H. 7M.

Whore a rroditor. !>

ppo4¥P<lini:;* for ttif mln
iif is pntith'd to coRts

ti'f, or p.'r>ioniil r.-piwi.ntativ,.. t:il(i'«

listPiilion of I) dmiMs.il person's fxtntt'.
- <>"t of til*' tiJtBtt'. unlpsf* tti.rc aro

HpiTinl irrouniN for dpprivinc liim of tlii-ni. and thiw rtilf i« itrf«t.pvwl
ity thf prewnl Rule, and a*» to smli rostw. rontrol-- tlit- dis- ' .lidn of
llii' Court: Farrfiir v. Austin. IS CIi. I). .>l

; foHowpd as Im i[i.. r.wt).
of rfsiduary Ipjtntees in Itr Wnot!ha II. (S'irhutt v. Ihn-s,„». L* Oni. 4oH

;

spc fllsci Croggan v. AUrii. '2'2 Cli. 1 1. KH ; ./i,lnitti>ne \. foj-. IH Cli |i

17: Turiifr v. Haiwock. 'Jii C!i. 1 1. :[ii:(
: //< Chnimll. s Cli |i. 4!l"

If.- McfHltH. L1» <:ii. I>. VX>: S,n„lf"nl v. p.,rf -r. Hi Oni. App. '»*'''>

and /ffir V. H^ic. ISIHi. L' CIi. 4t;7
: SI L. T. •JS4 : A*. \, „ /.,.,l.,ii.l !{„

11«n. L''Cli. :j."7: H4 L. T. S."L'.

WhtTt' in nn notion aeainst a rnistfr rh.' .lu'I-f .I.Tlnnd tliiit " hp
did not See fit to make any oid.T as to rhf ro^i^ ,if tli,. ai tinn." this
was held to \w a dpclnratinn that rho trusti'i- \\a.-< ni.t eniitt-il to his
foM-. .Hid liiid no riu'lu r.i i-.iain il»>ni oni of ih.- .-siat.' : /^ U;<i>i-
kn.-.,-. 1S!l.-, 1' Ch. 1!MI.

Co^^ts of a hostile action ai:ninst n tru'^tt'.- .•-.kiiitf '" (Imi.-.> him
with oovts on account of rniscnnduct wero irot wriliin tin' 'iltl ml.' of
Chnnrpry. that the i)l,iintiff in an adrninisf ratinn -^nit is •in it led
}>rm<\ fiieie to co^rs ..ut .if the fun. I. Sndi covf,. ar,' in th'' 'i^-n'tion
of the Court and thrri'fnre an order as to them U \\i>\ {ipptalnble
without leav^: Ui7/iVf/,j« v. .Juni!*, '.\ Ch. I>. 120.

An order aHow in l: n tni'-lei

ncninht his trii'^t cstfire i< npi

ISiCi. I Oi. .'.47: r.s I,. T. .-)M.->.

cost's of .^oine MiliPt- i^r.hcefdinL'

ainlilr ivjrhfii.t k.:i\ .
: In n !!,



u\« lUO.

LUNHULlUXlELl ULLEM.

IM rule tliiil > truiil«t'» OMU urp iiujuMo lu li«t»(vii rwHoir.M h i

UU will; a(aA.(,„ ». ;„,ru»,, li (.'. I,. T. 143,
'

X'rustMk au>l fXBiulwrH aif. iu luigntlug imli diirtl u*-iwji,> j., .1

.uai|- iK«lii„u hi r<!g>i'.J t.> th«ir liabiliiy i„ ,„,,.. „, i,.,.Ue« li'ij,,,,,,',.
Ill iMr u«u rlglil: .Swilk v. \\illiiiu„o„. l:i 1'. It. l;ji); a \\ ,t

'

Jvuii. 1:, (ir. :US; J/uciluniiU 1. Ballour, II1 oui. Ap|.. in \,' i„
llie tjglii 1,1 lUe ininlew, eti., 10 1>.' rm'ouptd out ..f ili. tiu-i' „,', ,,,.

.. A ii.ori||n,e» 1> .•iitillnl. u. b.v Luiitrutt, ic 1.11 i.,,u liiuii'ih mvunc.l IU .uli.n-iuK 111, «,curli), ui.d ,iifU co-u 111.. iiut lu the J1..1,.
Iiou U uu- C.iuri: He Uu (JiuiiiU, tic. ». K. lu.. j Clj. 1*. -Jv^ ji„i
,i- »Ui«u. I'- l»i-;- S..,. Ill „i.s i„ Ji„i. .1,, .,

;m^
uiii" jii' N,,,'

Juur. l.S, IIM; l.iit nli.re lie 1. 11 .ulluiiur li.- , ,iuii„i m,,,, i.r, •

<ii»t« imiiliiai tbe luurijiuiiDr iir tUuae cliioiiue iiujer lilui • Fun i

llii)i»-JiiicAcii;n, IS) L. T. M';;; uuj .fi. .ii;,ni. p. s;.i'. A ...ru ,1,

uiiikiun u wi-i.iiiilul iluMi, uiij iflui-iUB t.i l,e ivdwiui-u auj 11'.
I. lUHluulUK llii- liUijutioji. liiu) l« oijuwil tM |Mv ig.t«- ,v„i,„,

',

I'uiiuc, m L. T. L'43. (*... iil,u yiiceir. tVj//.;;.' V. t(iij(.,i, -i;, i,„-'
L'>.1': uml. «u uU., if he 1b .ii,.,| |„, „ „u|,||„ i,, i,,, |,„„,j, ,|j(^.,. „^ ,,';

ll»ll,« II liuiv..,- „1- „.le III hi, i„.,rn„;;v. il „ .„1„||,V i, 1„„,„| ;,<:,;„;,
lillu lip

J, hiible to piij llle c...t» 01 cUl' uriiuii; lluull.j.i \. I!;,-I,i„i.

X iiioi-ijua.-,. i, 111,1 ,li«.iuiii,,i „. ,.„„i„ meiviv becauiie he hii-. 1, ,

liili: i-luiuieil lu.iiu ihim is acluallj- fouuii due to him: tt,i(,,Wi >

»/™((i/ii, L. li. ^ LU.V, LICi: ll,ii^,„„u V. ba,j,u,iU. 7, IJ I |; .,;-,'

iii.i- hwiiuue he lia» ...t up iitui lu twi.„Ii,l:ii,. „,iiiiii,» „,'„"
,;

disulli.weU
:
.Mu/A- ,

. UM, 'M Out. ",, thuujh he muj be di.ull.jw,,!
luMs ixTiisii lu-.l I,) iliiiiu^ iiu vvlilib 11.. fiiJM: niHl »ee mpni. p. '.i.::i.

An action b.v 11 delieutuie holder to euforoe paj-mi'iit u( Ins d»i.'ij-
lure stand, on ihe .nine foutiiK n.. a niorisuif intiou. nml the iiiujn
lilt 1. not. even us aipiln^t hi. cu-delienlui'e huldei*. ivbo net the iHuie'it
ol ih- uetion. eiitiiled to eo.u u> betneen solicitor mill i-lienr ^i 'v
yii.ii. - lloUI. Il««i. I ( h. 7;i:i: .mv,,!. peilmp,. in tile iwe „f a
.iel.ci.-iit luiiil: see /,, .V, „ ^,„/,„„, J/, /f,,.. ,,M1, o ,,,. ^.-,7, aiH
Murtnii.ji ;„,„,„,„•,. ( „, V. C'o/iiii/Miii ,1. c. it (,'. to.. IIHII, 2 Ch. 377.

Iii .use, nnulliiieil by Huh II31P (L'l Mliere eiiuitul^le reji.-f is

,
s'UkM.. the coats are In the ijiacretiou of the Judge, without uuv
ii'sii 11 111,11. 1, vvijuid be impossible to Indicate ho«- that discretinii
I- e.Mircised in nil cas.*. hut uUhoiisli there are some cases in whidi
It imrt.v. thiiimli succes.-tiil. iiia.v be i.rder,,; to pii.v ousts, it.,. '..|i,.i-.i|
lule is iliut. ill the ub.sence of any uiis,„niliiit on Ili,> |kiii ",,(

il,..
Mic'essliil piirl.v. lie Is usuiilly u\vai-,i,.,i Ids c,,sis ns usMii.si i|,.
o|,|i„slle iiiisu, ...s.fiil imity; sec UoKuty V. Uoaf, I) P. U. 8U.

Ulieie an notion to set iisid,. an allesed fnimlulenr .ouvevunce by n
juilitiiieiii ililitor fulled, and the grantee and debtor npiiea're.i bv ili.

same solii ii.ir. and the uitioii ivas disniisBed with costs, tliose of tlu'
debtor to be set off ;,ro Mii(o iisaiiLst the jiMlfiiient of tlie pli,intil<„„„,„s, i,„i,. ,t „-aa held that one-third of the total costs taxed slioul.l

1 oil: Z,n-it-. V. i>,„ltjL. 17 r. R. 0113. f„lii,„ing In re I cl.iil-
11. -M. i: (i. :;.-,. uii.i I («rt- V. I ,>,,.,. 17 i: k. -jiai; «,„, „„

,. V.KC.. I K. 11. LVJ. i„f,;:. ,,. 111.-,.-!.

nguilist I

be .SI,

/ii.»„.

II»

costs ill ndiuliiistrution art;on.s. see notes to TitiJr !M4.



LOUTB.

t.ii IbF m«I« o( imatK.ii „f i-u.u, wliri> „„ „,.,,„„ „ ,, _
.iiiriuJuu sppMrilit by till aauif alicllor w«, ai.iiii«»..l

'
, .

i

.

null ecu, iDd Jud(mrat w.. ghon (or ilir i.l.intiS ikujiim ,/i .

«itli i-oiti, iiH- flarkc 1. I irj/u. 17 I'. 1{, 2til».

As to I'liiU or oitniwn nher.' iiloliitifF ««, ..nl,,,.. ,

, ,,„. ,i

frtuliiala no much o( iIm vtimu >• were [ioc'ii>ioii»a I, ;i piii'd, 111, ,.

(.hi;..:i. *«» Lockant v. Unugh, 17 IV 11, l*»I!l.

Cott> whan «•••• dlrldtd on Sen»l iMoeii
,

lu jury rAMH the ol>inTvatiou« foil..\\ii.« nn in r.-irit t.) ili- n
.M.,T.- llie oo»I. .mM„«- the -eve,,,.' ,,,,, ,.i„„„ „,„ .,„j |^ ;; J

»\Lur« the " .vent
'

i. the reiult o( i •iugi,. i„u,, n„ .liuj.ulii
occur, in tJe ui)pli,aii..n .,! tliu Huh. It i. uh^ro ther.. ur.- ,hi,' ,l
if. mi, or there in a cunntcr-claiin, that illfflcultj iiii-,..

Wher.. th.T,. ar,. ...verni i.,ue., an.l neither plaiDtilT nor dejeiid.iit « i,
u. wholly »ucce»«rul. th.> .(uestiou url«,., what the - .leul •' k ivhi I

"

ihe io.t. are to foll„„. it ha, hern h..|.l that the «ord event '
!,

ih:» Hull- i> coniplex, and mii.l be reiij Uistributively an regard, dl-
iinct cu.i.e« ol action. The Benernl ,™t» „( th.. ,,,„«,. f^How i „.
judgment but the ..„., of the particular ioue. .nii.st be re.p.,;t,v.y
.used tu favour of ,io. party «l„. bn. micceeded on them; .&„«,. v
IJifne,, 4 Ei. I), at p. IW); illooite v, J'o,/or, .-, u. B. 1) Wi in
.'lucli the previous cu.e of 6'(o;,(t. >. iouna, J Kj. I). a24.' was Hot
al.proved of; lee alio tlUt v. DatUiu, a O. li. n. njl HViiino v
tearmo,,. 32 W K. 42«; Lund v. f.mpiri^ 14 Q. B. D kll ; /yuu*,
V. Boor, lb., (Ml

; Uoulurd v. forr, 13 g. 11. I). .V.W n 4*r(.ec4c. v
/>o.(. 1. g. B. D. (10(1; Bertram v. i/o».c* J/./» Co. l:i [• r ]».
(rc;,rnB v. l-ocaui. 3.-5 C, L. J. 114.

In each i»ue the " event - ia the result of all the prix'cediuK., incidental to the l.tigatnin. and the co.t» which follow the event include

,t'i:'r,°
"","1' "",'?. "',"«' l"l»tion; and therefor, where .n,.» trial was bad and the plaintiff on the «cond trial recovered acnl ct he was held entll led to the coat, of the f,r« trial a, part ofhe ,o»t. of the action; tuU v. Ureal .Vor(»er» Hii.. 3 Ei D 2«1

Ircci. v. llripAt. -J C. 1-. 1). -.'M „„ri„„ v. /V»,»,„„ :f' W iV
4"

1

:

. «jlil V .v*„„-. Ill g. li. J,. :«,„, s„ ,.tp„ „, ,,„ I

• -
:

disagreed; fopelonii v. Uleitkvun. 11 I: u. ,74.
• *

"lei., a pluinlllT recovered a less „iln than an lunonni , ,;,,.! iiii.

eTi enHll^ ", "l'""""
"","" """ "' """'" "» ''"'•"'^"t,-.. though

l.ell entitled to the cenenil e,»t^ of the action, were neverthel^
u'Ui.riHl to pay the co,i» of an issue as to whiih Ihev l,a,l faileilllaUnrk V. Brill,!, .\or1h flonico l;,., i)l |., t. i17L>.

iiiiieo.

ill !6i.o(( v. Inrfroc. X g. H. I). (Ms. where the plalmil ,„„ 1,.,|
.... ~.,«e issues but was „o,i.Mme,l on others, n„ order heing nude us

1
, '^.i, . .,

'i-f"'!""' "'"•, l"'l'l (•'titled to COS,, of i*,i,v, „„ whi.l,
t .e rl.iintiir was iion-snite.1, and the plaintiff to the oil,,., ,, i„
.li.duig the general costs of the cinise.

Where two defendants are jo. oily repres.iii,,! I,v ih,. -„ ,. solicit. ,r
Jl-ll coss are awar.Ied in f„,.,„r ,.f one .l..f,.nd,int un.l H.-ai,,,, ,|,e

h ..ee,^ hi '""'Z-y'^
tl-f-ndam. in t ,b>e„ce of „„y aL-n.-mem

borne L, " f":'""'™''"'"- "' to how their cosl. are to he
- \ J':'

" entitli^'l to recover from the plaintiff h;,!? the coat-

7'w," *n"7'
"""•"•"""' " '""''' """• ' '^- " -'*- ""li -wc

/iiiit; r. Bodge, and other case«, iinpn, p, 13K.

l!".ri:i
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counter-
I'lftiiD)'.

CONSOLIDATED UlLES.

Where the plaintiff's claim is againMt two defeinhint** in tlie nllPi-

natiw. lif uiay be cinitred tn adrl tlie costs of tlif ^Ii^fenihnu as to

whoui lie fails f his own, and get theiu over against the defen»inui ns

to whom hf sufceeds : «?*• sunderxun v. Itlyth Theatre f-'o., IWti. J K.

WliftP a ju lament i« ambiguous a» to cost*', apiilifation shi-uM

be mode to llif .liidge who pronounced it, to correct the auiliiKuity.

It is not [irfi)»fr to Itring the matter ui) on an apiwiil from the taxlua

officer: Abbott v. Aitdretrs, 8 Q. B. D. fUS; Spurrow v. Hill. S '^

11. D. -tTW. may also bo referred to. thoujth in thiit case the .Iii'U.'

made an order as to costs, and the question was the right interpreta-

tion of it. There tlif [lUiintitf succeeded on three heads of his claim,

and was awarded costs in resp^-rt of tlic nnioiintR nrovered, and tli"

defendant was given costs in ri^pert of the rest. Therefore the phiiii-

titt" was held entitled to the general costs of the cause excepting tliMs.>

which relateil to the issues on which he had failed, and the defeiii!;i!il

wa« given bis costs of the hitter issues: and see: [tarh v. Ilm-I.

4 o. 1.. !t. 4tirK

Coanter-olalmi.— In eases where tliere are counter-claims iiio^t

difficulty bas occurred in jury cases where costs follow the event un-

der Ilulv IKH" t'.iK or in any case where an order is made which ha.-;

tbe same jtractical effect as to costs, i .y.. giving costs simply to tli-

party successful on the counter-claim.

Strictly .-^penking a counter-claim is a claim which n defeniiaiiT

prior to "the .ludicature Act could unly have set \iii

or by rt cinmi for cross-relief: se*> fiininh.t v. Welti.

Ttiere is a distinction between cases where a defendant sets up :i

counter-ciiiim in the nature of n ser-.itT of a debt or liquidated claim.

and a counter-claim for unliiiui'iated damages.

I iider the present Huh- 'J'*! tx'ib kinds of claims may be preseiit.-.i

by the defemlant in the pleading called a counter-claim: see li'nu.it

V. White, lit 1'. It. 151; but a true set-off does not lo.^.' its re^jl chur

acter by lieini' pleaded as a counter-claim: Ri/an v. fratier. W I.. \i.

Ir li'Kl"- f'Mf/er v. Morse. I'J IV It. .'dll : Bctinett v. White. V.i V. K.

14ii- saiidenon v. Anhfield. V.i l\ K. 'jaO: and the costs are taxable ..ti

the same prin^iph'N as they would have been taxed in like case hefmv

the .lud. Act: Cutler v. Morse, sufmt ; see also Wight v. Shair. V.t 'i.

H. 1*. ;{i«t: (iiranlut v. Weltou, 11> I'. K. ItiL'. 2(it.

In Itoirker v. Kcteieti. 47 I.. T. MS. the plaintiff cl.nmed_£4!t 1"

the defendant admitted tbe claim, and counter-claimed tor I

ment was for the plaintiff on the cUtim admitted and costs

the defendant fnr £4n nnd costs. It was held that the plai

entitled t.. costs up to and including the .statement of defem

the defendant to costs aft.r that time: .ve.- also ft'Itiordaii v.

H: I.. U Ir. *J(Ki.

of taxation ji counter-claim projierly so called

IIS a cross action, and the on-it-

tm those '•( the nctiou : Eui-rn-.n \

, I.aiii<i. -" 'J- I*- ''• •''*: .\»i»n V,

Fonjr it BuU Cu. v. C

uwpton. IT I'. It

IV cross-actHK

"lit P. It. !•;;

ju.l^

iti'Y V..1-

l<

now H» !" treated

ta.xe-1 separately in

R. :{'.'',»: Shr'ii>"e! v,

H. n. .-4;i: <hit-jn>i

!'>*•: niig!/<irt v. Itr

•strictly 'ii>-nkiiiL' a

hec;IU-i' tlic ill

r. i:. I'-.J. -^tn

lilT

thereof may l-

;. (harin, I'J 1'.

Bobbett. 22 *.».

/ Cycle Co.. 17 I*, i:

: but a defence which is rini

uiU'T claim lannot aopiire that character merel-

..r d.fendanr '> calN it: fUnmh,? v. lV'7(.„i. ;
"
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Wherf then' is a t(ninl*'r-tlaim in rcsnett of iiialltTs wliit'li coiiM R'*'* 1130-

not be plemifil as u set-off, iitu) the tlefenciant recovers uii his counier-

ilnim 11 «iiiii exceeding that wliich the vilaintiff rec«,.vprs on hi!» chiiiii.

the claim and counter-claim having, for purpose** of taxation, to Im-

tiented a« independent action>^. ilie costs in each should be taxed in

favour of tlie successful party, as if he had wholly succeeded in tin-

action. sul)ject to a deduction in respect of the co*its of any iss\ies on

which he has not succeedwl: shniitucl v. Laiiuj, '_ti ^^ H. P. \VM

:

.Simninrfetdt v. Johnston. IT 1'. It. «
. but •'common Items." that is

items common to the defence and the counter-claim. should not be

allowed to the defendant: Hnggiirf v. liru)tii.,'iii. IT I'. It. 4TT. It is

immaterial, for purposes of taxation, whfther the form of the jiulj!-

nient he for recovery by ea. h party of the amount found liue to liini,

(,r by plaintiff or defendant for the balance in his favour: ih.

In the case of a true counter-claim thf plaintiff cannot foresee that

the defendant will set up the counter-claim, but may prefer t'l bring

ft tross-action. wliile in the case of a set-oR. he must know of the

existence of the daiin and should give credit for it, if good: see

ttehttige v. Ford. 71 L, T. Jour. 'M',i: Utouke v. Taylor, iiilni.

Therefore where the plaintiff establishes his claim and the de-

fendant a set-off of an e(|ual or greater amount, the defendnnt Lii*

siicieeded and t"Tie plaintiff failed, and the defemiant is therefore hi-

titled to )-n-.ts of the action; Siooke v. Taylor, Ti Q. B. I >. TiTtl

;

lUtinen v. Uromle^t. ti Q. H. 0. T!t4 : HerUnge v. Ford, nxipra.

Un the other hand, where the plaintiff estaMislies a claim, and the

(iefeuiiant establishes a counter-claim in the nature of a cross-acti'jn.

i.e.. both claim and counter-claim are successful, the plaintiff is en-

titled to the costs of the action ( witliout any apporfioiiment of

cliar^'es loiumon to both chiim and counter-claim i
, and the defendant

i(( sucii costs only as are properly attributable to the counter-claim :

li, Hrnir,, Wtnii v. J/orsp. Z\ Ch. It. 377: N/ooAe v. Taylor, ttupra

:

iinty V. nnvidsoii. .' Kx. 1>. 1S!I: AV/m v. Itrftilrn, t; Q. M. !>. ."21:

"orgc. tic. v. fninrt. <t<:. IT P. U. lo'i.
.
This gives the

f.)sts nf the aetioti not lo the party recoverin;; tlie most, nor

irty to whom the litigation is on the whole favouraitle. but to

the plaintiff: H>ii,»M v. Hro,„hy. .i(;-i«; I't;arxon v. Uiith ij. ^2 \V. U.

4(h{: .'O I.. T. *>'"> il)ecause his i osts are those of the action*, whethei'

the balance is in favour of the plaintiff: Hallinaii v. /Vice, 41 L. T.

rt'>7- '21 \V IJ. 4JHI: or of the fiefendant : Rr Itroirn. Ward v. .Uorsr.

.H„,.ra. See also Warmg v. r'arunn,, :i*J W. K. 420: 'A) h. T. a-J.*!

:

and CoiiijIiUn v. HoUiiigxirorth. '• Ont. 2<t7. where

to be taxed upon this printiple and judgment

entered for the party in who>^c favour the balance

Similarly, where the claim and eoiinter-claini are both dismissed,

the plaintiff is v., pay the defendant the general costs of the action,

as if no count'-r-claini had been put in. and the defendant has o.ily to

[.av the sum bv which the costs have been increased by the lounter-

.laim- S„uir v. liiluni. 11 Ch. \\ 4H1: l/'i""" v. Itnxluii. L". Ch.

1>. 2^7. No part nf the general costs of the a<tioii nre chargeable

(tiilar

p the

costs were directed

was directed to be

sli.iuld he found.

against Ilie .iefendMiit

M. ."liMl: Tit L. T. Ti.

\Vh-
elaiin

lb., and -1//'/.*. "tc. r> Millfi ISO**, 2 (}.

was dismissed witli-ui ro«ts, and tbt- connii-r-

.luMi'e ordered defemiiint to pay half plaintiff'-*

iiiMil.' nf s.-ttlini: the iiintier: Wilinott v, {{•irhtw.

1. n. 774.



13;6 CONSOLlDATEIl ULLES

KtK'Otii-

U In ! tLf .ludgo gave the plaiutifl tlu- <.iwts of tlie action, aud tli-

defendant the cosis vi lii> ci>uitter-< tuiiii. it wan held that the cnxiu::

officer could not tux iiist>^ to the plaintiff only up to the defwif.

which admitted bis claim: Fiiiska v. Brotcti, \\. N. 1S91. ST.

I;i t'liatfifld V. atds/icii-k. 4 C. P. I). 451*. the plaintiff claiuj',,

sum exceeding £.">". The defendant pleaded a set-off. and also it:a'l

K cuimter-claini fur (joods to the aiiKMiiit of about £'M. The ihtin;.

\vu« refL'tred ro a Master, t^wts to abidi^ the event. The Ma^ii-i

tertitit'ii tiiat thiTe was due to the plaintiff on the claim £ltj, and i..

tlie defendant on tht* ciiunier-il;i:in £ija. and that the balance du'' p.

the defendant was £'('. it wa-* held that defendant was entitled to h\-

'osts. as the iguestion was, taking claim and founter-laim topethti

.

wliK-li '.vas creflitor and which was debtor, and, the finding being i:

favour of the deftiid.ini. tluit wa-< tht* event which the cost*; were t

t'lilnv. The reasons for this decision are dissented from hy Cockhnrv,
CI., in .S7ooA-e v. Tuiilor. rt (J. 11. I ». TtKi, though he decision itself j>

u7)i)rii\t'd "f. as being in accoi'dnnce with the principles previi>ii.-.l;-

r.l<ov<> nicTirioned. not tHH'ause the defi-ndant sut .'"«?ded. Imt b.N;ni-

the piaintilY failed a* to co^ls. not haring recovei'pd £*J0. »o as to |..

entitled tn costs umh^r the Countv Court Act. J*ee silso Loi't x.

Hbh.>c. in o. B. l\ 2Srt: R<,at> v. Fra»rr. V\ L. R. Ir. 253.

Where, in at: aihitraiioii. fft-ts were to follow the " event." ;uiii

rhe i!..fi'(|;inr recovered more "n his ciaintpr-claim than the plaintilT.

it was held that tiii> dffi'ndiint uii" ' (iiiti.'d M- tho L'i'nfTnl r--^:.-~ .tm '

the pl.iiiitiff to CO'sts of tiif issu.' on whieli he .snccefded : /.*.,*/ i

f'ainjibdl. 14 Q. B. 1>. siil. where Bai)ir„ v. Bnmhu. is explain-l

Hanke v. Hrear. Ih.. ^41; see also Ahrhrkn- v. Frost. IT Q. It. 1'

(MK!.

Where the plaintiffs claimed f:^<'4 1T.«. 'M.. and the defendanf* s-"

up a roiinter-'laini for £4^". and tin- arhitrator to whom the ni.itt.':

was referred fouuil In favour of ihc plaintiffs f()r £.'i71, .Tid in I'.n.Hu

of til" li'fendont- for illT.', the dmrt. <ii\ appeal from the l)i>triii

Ileei^'iiM. i^'.o had -^ivm tl.*' -osts oi" th.- 'ausi' to the (iefendani-.

ordT" . 'til- costs of. and reliitinc to the plaiiuiff'.s claim, and tli

proof thereof to hi' paid by the defendants, ami the costs of. imo
rclutme to the dpfonii.tiit.*' countT-cliiio:. :iiul ihe proof thrrfMi", tn

he paid bv the plailititT- "
: C>,h . \hnrhii,if <( '„. v. Flrlh. i Ki:. I',

::<•! 40 L. T. sr>i.

The costs of uu action in ^vhich judgujent is signed iu default oi

deff-ncp. and lli'' damages are as^ef^spd by a Jury, do nut follow th-

fjvenr. but are in fh** discretion of )," .Tudce. tlicn' havine Iv.-n n^
trial with a jury: Hath v. Uuvu-il. L'S Sol. .lour. Vll . \V. N. ]SM
MM: eee HvJr^ llSit C'.i, and \Vi-\.

Thf .IndL'.- at tlip trial hnn the same discr-tinn a- m tin* co.-r- .i;

actions triiri by a jury .t< u\ those tried without a jury.

The lecommendation of the jury tiiat each party sfiould pa,\ his own
rost was not t'orisidfred

: and :i!!idavitfi by some of tht> joryuieu tlii'

they would not ha\e n-'-iui.—'.d in a verdin for deft tnliiir if t!!

bad supposed the rwult would !» to tlirow all tlu- costs on lli- plji;n-

tiir. w.'re held iimdniissiM' F,U'i„hi,,- v. R;l,.rts:i>. i:; 1'. K. r*:

11 I'r, V. Sfi''-"T. KJ Ont. App. 4'_'*-.

Some of th'- cases liecid'-il under tln' fi-vTin'!' Ifiih a i cii'^i ' ! J:.

}S\i:i) may stiil he iwefuMj i'>iisulie<l as .shewing rirriinistancp> •\\u--ii

wen- forraTl: 'on^"idered "" irood '-nuse" for i-iakin^ tln' cost- not

foUo"- rho (*!:, and may now fumi-ih the .ludge vh,. trie- th- i asi'

'Ml!; i'r>ii-Aii.- for similarly Hi-; >-ii''_' "!' thf lostj. i-i li.<' om". !-.-.> ,.t' l;i-



Aci. Jst ctl.. lip.

lin^ |]i< .lu.nM c.f cu^'.s

^•eiWil • 11 ;in erronenii-

.. -jr. 1)1 t. .;a(i: aiiJ Hf-

\ l';irr i 1 bis (liporf-tion.

di^eiouoii. Set- 11. A L. \\\

.V-^ to the power nt" the .Imi^e iit llie tn.il m ili;...- ., .^ft-Mff with ui,

t.-^iWi.\ to any cluim uf lien ou the pnrr ui ili.' -:.ili i. s. >.'. Blum'..

Htiti V. Kduiirdt, 5 O. W. R. "Itfl, in iintes X" Huir- '^i, i>. 4."r>. unit in

;,„,H.< lu it'.,/, m;.-,.

Appeals Reap«etine Coiti.-rbiK J^u/c •'<'i,.l>ini'<! '.\iili -. 'rl <>;
^

tin- Act lia.-' Till' i-ffcct. tLat i cxfept in the cuac •>£ tiuj*itv.-. u...rt- '

a|ft*s, V.X.C.: set; l'ttni,ir .. Au^(t/t, ;iud otiier CUat-b '.itmi. lupra, \>.

1;:.'.l iiiiil uiiiTf ihf .lutlge hiis iiro<-ce<l»Hi 'iii n wnmi,' priiifipl.'

;

lyu/'ff V. Thomag, IHity, 2 Ch., per Liudley, I,..I . a-- p. VST: .1/.-

iaiu<l(iiit1 \. (Jucltiv F. hu*. Co., 2.'i Oiii, aiJOi. no appt-nl In i-'-p.-rt

(,t costs will l»p ailowefi, without leave, nincp s. 73 prohibits app*^ls,

except Uy leiivi' of tin- Coiirr ur .Inline ippealed trom. in rt'sperr of

('(*tp. whicli art- l>.v lin- left to the 'liscr''ti»>n of tii.- <''nirt M!lil"-li

%-. \uiiduscu, 14 Dill. Apr'. "ilT (wli.Te. un iin app'-;*! '•>- U-.\\<'. 'hi-

decision was rev-Tsed >

.

All iti':>^!il I''"^ "• U- Divisional Court respi'

at a inal. wber*' the .Indue at thi' trial pn
l^iiiK-iplf : \l<r>iuHhi,nt V. (juehrr Fin /„.., <.

^f lirudl'.i-i. iitff'i; "1- where ttic .-'Hits are

|»ut in' aet.s ^'ii the assumption th:!t hi>< discretion is exclude<l : H'.ir :

.

H'ir. \Sif,t, '2 t'h. 4t;7
;
si I,. !. -JSl : also s,.- (iiiiy v. Gilldnl, an-;

(;•-»/ Ncmcc Vo-oifiillirr Sinn. V. (hiKTOt Stfain Sniigntion ' .,.

.„y,r-.. p. i:i4(;.

Whi-re the fosts of an action leferred x<> ;i l£*'f.'i''i' foi- trial •.:<• in

his dis< n'lion, it Is held in Kuglaiid that there is ni> .ippeal frimi bis

.!i«po-.iiioii iliei-.Htf: ,l/ini*(rr v. Apiicrly. 1!MI2, 1 K. I'.. (Vlo : Imi in

(jntario on a motion for judgment in a('cnrdance with tlie Itofeiv.i"s

ril'-rt. it would appear to he open to the ,7u<li;e i<> ;nlopr or reject -t

\iu- ihe It.ft'rce's dtHisioii as to coMs: and the Ueferpf's derision

IS to 'osts. a.v well as to any other matter in\«ihed in the refercnfe,

M.ill'l appear h. be subject lo api>eal : see Huh »;.%'!-

Kvm rhouKh leave to appeal has been given, the appellate Court

\*ill not review tlie rxercjse of bis discretion by the Jii.iire ; per

Liiidiev. L..I.. louHff V, Thnmax. ISSI'J. 2 *'],.. p. V.W . and rh'" Curt
w'ii not oil ai'pea! interfere with lb.' discretion >'Xercis.^| by n judicial

officer :is to costs of pr<M-eediti;.v Lcfore liiiii. niib'-.s fh''i-' '.. >-vrnr <(

Imw or fact: CK.jpbell v. Wheeltr. IT 1'. K. -JS!!.

Oi-derw have therefore been beM uiiapiieabiliti' iii resjii .{ >]' i-ir*is

uf iii-iptH'iion of ii iiiiiio allowed under ffiilp li'lKii Mitchell v. Ihirliy

Mni.i C'Jlicin Co.. 1<» *}. IS. 1 1. \^~t . costs dire<-ied to b.' paid to a

defen<buit by a co-defendatn iI;i.uk!i iln-re wa.s no issui' betwet'ii

them; riiiirch v. Fullrr. 'A Ont. 117: .<e.. jiUi. Ifinhnr v. Orcnt Hrit-iiii

.\stnriiiice Co.. 17 Ch. 1). iMHl; i-.)-.ts ilirei'leij tn !« paid b;. defendant

anil Riven over airainst n third jr rlv : ffonihii v. r„i-tinll. S it. \\. 1 1,

;;'_".*. and costs dealt with before the rrial :uid directed ti> be borne

by one party m any event": Cmvmv/ v. fin at Xonln^yo Hit. Co.. '.»

*i. II. I). I'iS, S^ other ciises in not.'^ To -eeiimi 7'J of the .lod.

Am, sui'rn. pp. V2r}-Jt\[, sH/ir<i. pp. 1

'mtn are not

per suhji'^-r '

tb.' 1 1 IS' mr\ and ar

wiibiii '

ttl-T^'fo the

iLM of rhi- Ifuh.

See a Is. notes to ^e.

,. SharkloH.-

, 7-J. ;inl Itiizftt

V.i Cb. It. 207.
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1181 Wlieru several j)laintiff3 have Ueen jouieil, n\u\

-wme ')[ ouu of tliciii oiily )iavt or h.'v Iicth tiniiiil *'ntill<>.

tu relief, ilie deft-ndunt. thuugh un^ucce-'iul, -liall lie cu-

lilleil to liis vosls occaoioued liy no juiniug any pe:>Mii win.

ha^ not licfii I'oum! entitlt^ii to relief, uuless tlio Court m
di-|»i'sing o! Liie i-osts of tin- action othenvi^e onle^^. (on.

Rid.- Ii:i. See ji1-o Kule 185.

Same ill effect as Kiii:.

oi tue c. L. r. A(;t (if in; i; : see Ua.v's

wliicli Wll* ink"i

, L. I'. Act,

See alsi. ffw/c ISo and notes.

Wlieie 111 an artioa brouglit l),v two iilaiDtiffii on si'iiiirati- rau:i'- .

ai'tion. judjruieiit ivas in favuiir nf tlu> ilefeiidants ^ipaitist 'iiie plaii

tift and in favuur of the otlier pliiintitt iigainsi tlit> liefi-miantx : ai:

till' i'r*ts were ordeiei! to abide tlie ev^-iii of the nctiiin. it was \u-[

tliai tile defendants were entitled t'> tL.' costs occasiime'l liy ji.iniii

tlir nii'-iK-i'e.-hfni plaiiitift'. and limi lii- -iicfes^ifiii pliiintilT wa^ >]

tiil'il u> llie iL't'iu'ral cogta of the action, <ioit v. lii,,i-.iru. IT ».'. 1'
1

V' I ilie piaiiiliff succeeds agaiuM m.' liffeiidaiii iimi mil

against almtlier. tlu' > <

.-'- ^^ll.li. ilir' lil;.itilitT i.ii- I'l p;iy ii< tlic siir.'.',-

fiii defendant cannoi, witln>m speciiil dii-.-i'tMii. I.c n'ov.'n-d liv ih

plaintiff fmin ili>' iiiisucces-ifiil d

l>, 4i;i; n rii. !>. sj.

feiidani : f/M/./

Ii:€2. W.Hiv nil Mciioii of tht- pio.-er i-om|n.-teuct' ot

( oimiy ( niirt i- brought in the nijrli (onrr. or an in ii^

itl' tln' puiiier copipetence of a Divi-ion Cowrt i- hroiisri

in ii,e Hijrlt Court, or in a County Court. ('/) au'l the -TiuU

iMiik's no or<]er to tin- contrary, the plaimitf shiiii re.ov.

only (.'ounty Court rosts (.r Division Court cost?, ii- tl

case may be. and tlit- defendant >liall !te entitled to tax b

cost' of suit Ji' ht'twr^n fo|l,iTor jii:'' i-lient. and -^o niiu-

therf^)f .1? iXct'tfU iho taxal'lo rost.-^ of defence which mouI

hfivo ' i-on incurrr.l it) the C'.iini;, T'oiirt or r)ivi>iMU Coiif

-hil!. on f)!t>TinLr ju'i.-'infnt. b.^ sc; otT and ;dlowfil by t'

Taxinir ntHcer a;rain>l the pljiintitV' ( oiintv < onrt or l»i>

-ion < onrt (0>t.- t<"< be taxed, o aj^niii^t the ,0-^1- 1.1 be taxt

and the amount of ii'

a;' o nt of •o^r^ -. ^,

tiliV \.'nMi't all'' t;i 1

to '-x fiM .on I'o!' tbt

li:-J: liides 4 No\.'n

ii;: K'.i:.

verdu-i If

(df exeee-!-

l.( ' iK'ee'-ar\

aiiioujit o

eo.-!.-. the defen'lani ^liall

:' I*-'-- iiL'aiii-* !,.- ;4aiiltii1'.

an-! if t'

'

llie pbii

be etltub

Co,,. Kn

>ndii

iMI-Ill'

If.-h

M7- lu u! ,.. :n,.d \-\

V jury.

mmmm
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Tax liiw (<>!>

(11 pfwrs nil till'

• if suit."—'^llc^^' woiil.N in

rule of tilt* Cotirt in whirh i

Till iiinl Ml iiiu'-

i.'iJnn i- l.niiiirlit.

The woriI« " tnxnl)!*' copts .if fiffpiict' " r,.f<>r]h'<! fi iii tli.' '.itli lin.'

nf tilt* 7?k/*'. <I'> ii"t iiH'nii costs !i> tit'iw.'fii soliiinn- jni-i lii'iii I'nV-.l

V. /'««/r. 1.-. P. I!. 274.

'Ilu^ Rulr only a|ipHf*-''"*(ii^r.' thf .ImUv " m^ik.', lUi wrldr i, ih.>

(.iMniry." Init nii ur.i.'i' I'nr |»fiyiiioiit nf co«is ^ii,i}ilifit-,- iinofs nut

jirf'Indp iin inquiry ns u. tlic >riilt^ prn)wrlv nppricjiMc : /,'• I'-.t.it'r

IS I'. K. iWy.

'I'llf <'(tmniPIlCflIlf'11t lit' tllf nctinll i- Jim puilK nf tim-' n'. wlnrh th,.

amoiini of tin* plflintifTs clnini. for tin' iJiirprui.. .,f il.tct ii.iriiiiL' tin'

sfiile of cnsts. is dpterininprl. I'nynitnrs imidrnU litr rlo not ;ifl'.ct tli.>

(jiiestion. Thus, wherp thf» araounr of tiio plnintiJf's ciiiim ^ ri-<lin- -'l

til ji sum within rliH jiirisdiorion of an inferior t'ourt l»y piiyiin'iit

iiiiilei- Kamissliff pn «»<" 11 ny^ ii;:;!iri>i iln- U«'f«Miilaiii. ni:idt' nfti'i- iirti.)n

liroui-'lit. though the uttufhiii); onlrr was nuide licfon'. iinli payiii'^nt

lii.,^ not attect the qu*a*tiDn uf jui-ir-tliitiuu >o fai' as fo>i-. an' .nn-

.,.iiu-<i: rk'kurd v. 7*i»..s lH l'. II. Ki'.

TliMUgh a phiintiff may only be al>lf to riTnviT from ili^ liifcuiiani

(••,r.~ ')U an inierior Couil ><viih uutler this Ituh. via ii'- ina> \»- linhl--

ti> ins solicitor for costs on the High Coiii-t >caiM. if !!. hittrf h;i.;

iita.-.on!il'le ground for thiukinj; ili-- action ti.uld imt )» l-run.'liT in ili''

iiifei-i'T Conn: //« -hirkxon, IS i'. K. ;;::i;.

It floes not apply wIhtc the pl;miljll Iain's riioni-\ oin ,.f Chim
iiuil. r Itulr 41*t;. iu which case he is entitled to <<'st^ on the lli;;]i

Court scale. tbouRh the aniotiiit ncceiifd lie within the jurisiliiTion ,11"

iin inferior Court, iuid a .Indp- hits no jiiri-^diction 10 make aiiv oiIum'

,ii|.T: liuh<-:.l; v. stiJ.ull^li. Ill 1'. U. lit.-,; \l,K,ln„ v. ruih.i'i;. T.

( : L. u. ::g3.

A judymeut uwardiug " costs " in the iligh Court, uiiethi-r ii.idr

l> niii-eiii ..! o,'ii'r»i>f. ib»:- noi. -;iic.> ilii> Itiiit; carry co>i- on lii^

ii.^li Court scale unless tlii- cn-^e i- one wliicli could not have lu...n

i,i-..:rL'h: in an iulVrior Court: >.*e nn.n„ v. //<,.».. 14 V. U. :; : and
{^1,-ki- \. siakk. 11 ('. L. T. '.V.VJ.; and interlocutory orders awardiiii:

,r.-i- in any im ..in of the aeiioii will carry n^ts ai-ciu'dinj.' to tln'

seal" uiioii which the cost^ 01 th" atliou when awarded at tiu' trial

iiPf cnxahlr: Hlnk> .. Tur>-.:l„ liniriiit/ a- Miilthni r.,.. x C. I,. T. VS\.

l>eiore this Kuli. in a jury case, unless tlie Judge made all oniiT ;is

[o costs, ilir plaiuiilT. if lif rciover-d aiiythiM;:. was nlill.d to ro.*i^

:' til'- Court in which the nctinn \\n,s b(V)u?ht, " the i vent."' whirh 'hf
.<»i|,-. were, tnider former //(*/. 117*'. lo foilmw hein;: in his fa\')nf;
...,. /'„r^o»M V. Tuni„>i. Li

<
'. 1'. It. llH: l/cf ;-»*,' y v. Str.,tl.r<u;. 11 V.

1: S7; Wihon v. l{..hirts, 11 |'. K. \VZ. foMowin;: iinnuti ». Ilr.ull, „.

'-. M>^•. Cas. 'Mi. The prin.-ii.ir -.f ih<'-M cases may still apjdy in all

M'liotk* wlipre M rriHiiii' amonni is recnserrd, hut tln' ii<*t)on could iioi

L.nx.' been iiroMiilit iu ai. iuft-rior Conn : ir will also .ipply to ;;i\-.. to

tie- -m-cof^ftil party jilI .'t^t^ which are "costs in tlir ransi'." and s-i

tipii.'ti'liii:; upon ihf \ent unless the .IndL'e olh'a-wisr nrder.s : see

''..,.,hu..l .. lilr.'h.n,.. II I'- IJ. .-.1. When- th- i-o>is of a (rial at which
";! jury disntrreed wrc helil to l^.- inxalde to ihn --uci'essfu! part;..

Now. howe\er. .-irir.^ tlu- I.'iih Hie cv.-nt ""
in /,'.W. ]}\U) r.'.'. in-

. , i.li's aniou'^'si oriiT 'hini's the s,'a!,> nn wlerli m-i- r,!:i,\ ]» ta\-i'.l--
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I <).N>it)l.ll)Al'El> UlLKS.

•iHlfrminiiij.' tlir

ide V. BtariUley, IS Q. it. D. >H. Aiiilnu:, v. t'i(» o/ ;., „
il':':. 1- r. It. H. Tie scale on whii'i [|ip plnintWB co.t» nil, ,

UixnWc ][ no .irder in made by the Judge, will be tjiat of tlic l.jn.-
< ourt in which thi. action was capable of belUft brouBht, and tli.> <

f-nrhnt "III huv(. the right 10 net-oil thf estm co»t« imurrcd bv l.i-
MS in rill. Itutf mentioned: gee lrrl<iud v. Hilrher, 11 P. R, 40.1.'

Ihe intermt which a verdict or judgment beara under Jud. Act, .

part of the claim, and therefore is not to lie con»)d.Te,l'
i

(Hi«'stion of scale; \in"illf v. ti il^;ii. I,", 1'. I;. ;;4;..

For the pnrp.wps of the scale on which coats are to be tax,.(;
claim and connter-claim arc to be treated a* separate actin-is ,,..

Aiiifm V. Bohbelt. 22 Q. B. I). .71,1. where a plaintiff reooverint- oii 1, .

claim an amount within the jurisdiction of a County Court r-covcr-.
cost.s on that looting, but succeedini! on the defi.ndant's cnunier-iliii
to an amount within the High Court jurisdiction lie recovered costs .

his defence to the wunter-claim on the High Court scale.

When- the defendiiiit recovers on a counter-claim, the cost- -h.
be on the scale of the Court in which the action is brought I.v t'

plamtiQ'. unless the ,Iudge makes a different order; the fact that '1

r«ovpry is for a sum within the jurisdiction of nn infcri.ir <,
was tornierl.v not considered "good cause" for «nch nn order- ;.,</,,
V. litKcf. la I', R. l;a.

Where on rile ilismissnl .,f tin acri-.n with costs. ;i d.-feiiiiinu chi.n,,
'Inr 'il.. costs should he taxed on ihe High Court scale, if Ih.. nci -.[

is in doubt, it is proper jinictiiv ii, ,,i,tain a direction ..f a .Tiiiii.- i-
ill', scale of costs hcfoii- they are taxed; Dominioii Hank v //,7"'.-
ui'i". 11 I'. R. an l.ut the taxing officer is to tax a. dim.- r,, :

low..,- ., ale wherever ii 's n; pli, able without SKI express direcfi.,;.
see IttoH'ih V. Hrfiitffftril. '2-' (Ir. 43.

Where only C. C. costs are awarded at the trial to the i.lalntifF. ;i- .1

rl... defendant appeals r.. a liivisionai Court, and his appeal is ,;j..

niKseil wirli coats, such cm.- are ,„,„i„ ,,„.,,. taxable on ih.. II i

-..I. «..;«.,, ,. BnnJii. IS IV Ii. Til.

Jnrladlction of CoMMty Ci arts;
'ITie jurisdiction of tis- Coiinl.v Courts i- . liiieil

j Ii o.

Maltt rx iioi

to U' within
juri«ti-tin,.

of Couiiiy

I

S«HtifHis !•_• mid i'J

Kxc-ppf

t^ IIS foilf'WM :^

tht* rnsr*. of .i.-ii.iHs ill vvlii.li. I.v ^«ri,,|
hv anv ofh»*r Act. jurisitiotimi i^^ ^ i^if-if rhN Act,

11)11111 runnty C.tnrt

:u»r hHvc .oKiiizjiiK'" of ,-»ny art

1 In whirli tlit^ tit!.' to liiiirl -.f a ^-ip;

IP hrniiehl in <|timfinn ; or

*J, In wlii.Ii th.' wilidity of :iii.\ fl.-vi>... I

fXf-H^^inc :«>•<. miiJiT imy will or <ftrl*»n]

wlitTf tb»* a-.«-T.- ..i" lilt- i-srjM.- '.r fiiinl out
in fiawwiion is payah].' .-.v ...!- .fSI.'WMt: or

;i, ¥'m Irht-I nnfl ^lamipr: or

4. K"r rrimii'nl

\.ilii rhii!

AgiiinM
ho .-X.TIII

s. 1.

-In of r!,.. Pc

ytllr-i.

f-r

'St iir liniir."

:

i-^ dispuit-il.

hirh the ani'



COSTS.

»3. Snl.j<'<'t rn ii„. «r^|„u„H onutnuuA ,„ .|,.- v^,, ..^ V
ceding Mction. the County Ciurta ihall hnvo jiiri-dic-tiiw

:

1. In nil pfrsohnl i.-tion.s wlu-ii- tli. .i.-ht ..i .|,i' !.- olihu
'

m\ tio not exceed rbe sum of $aU0;
::. In all cauHeK ami aitinti*. rt^lnring m (|..ht cnvfiuiMt ni-l

contract, to 5K0U, where tUe amount \h ll.,iii.iftre.| or ^Jcer-
ninfd \.ih hfinR i\\n-\ by the act <it' ilio i,iiiij,.« ,>r |,\ ti,,
^icnnnirt- of ih.' deffn.lnnr . ("» amPtiH"/ hi, t i-m vii . in
^ ^,(,

' ^'1- ' '".

:i. To any amount o.i hail-hondw -\\^u xn ,i Sn-riff in inr
rasp in » County Court. uhiittM-fE nuy U- tlif ,.-Ti;ilt\ ;

4. On rprognizances of hail taken in a Coir.ity Ponrf wli ir
ever niiy Iw the amount recovfrcd .,r for which th*- H;iil th*T.'-iii
may he liable;

.-. In a<-ii„n* of n-|.itn i,, vv|„.|v il„. v.iIm.- ..f il,.. ;;,„,.k ,r i

other proijerty or p^ccu^ (iistiained. tak^n or ileiaii
n..i pxoepd tht- sum of S'JCd. ns provided in TAw /^r;,/*

ft. In interpleadf-r mattcrv. iis pinvi.lfd hv thf Itul..,
luE IntejplciMl.T: R. S. (», l.SST. c 47. «. l'» : Tilt V

7. In any

tHHI

d<)(»-
'

T.l, !

or nrtinn relntinc to debt, --fiv.Miant nnd \

'"lUriMf. wh.',v rhf aiiiouiir i^; litpiidatrd nr ns,t.riain*.d bv l

rh(» II. ! <if t!iM piirti.-s. uv t.v th- <.iitnaturp of thr .l-f-.TuIiMit
'

n-hf>n til.' pUiintiff and defendonr. before the issii.. nf th.' writ >,

iitr-vv l.y uieiii'inMidum in writing signed Ky them, nnd filed'!
upon the nppli. anon for the n-rit. thnt flip Court ^\\r\\\ ^n\y
power to try the action :

actinns r,]

wiiere fh.>

tht' rec
of i!,.

'if, or t'-i

);i!i.i d'.os

^\m^\
nr

i>. In action*. )>y persons •ntitted tu mid seekinj: nii n<
"f ilie liejilimrs and traiLsartions nf ;i [un-tnei-hiii, !!!.
^I'l, k Ni- .;ipital ,iut bavinjt been over Sl.OOd. wnetlier
ii<. '.iiiH j.-: «fiuj:hr by claim or coiinrrr-rlnini

;

oiint
1

j.iillf :

.<nr!i

nf mi> (I,....:,.,-d|

pry or his ].«;l.-.

1". In nctions by :i lri:Mff.' imkIit t

jitT'^nn. such IcL'iiree. v.... kin;: paynitnt <

not ci^:ceeflinc •^I'tKI in amount or vntn
niT-iiiT,'*. entflte Milt e-jceedins: .SI.'XKI:

11. hi action.- by a I-ciil »v I'cniitnble nmrtyaffee. whose umrt- '

eape has liecu ci..:it.^d bv sntiu> invtnini.'nt in writinir or a"
judement creditor, or a p.M.sHt: entitled to ;i Hen or «e<uritT
for a d.'hr. -icekinc foiei'losure nr «ale. or otlier\vii«e. to enfnrt^
his se.nnty. nhcre the sum claimefl ns rlue does not exce.il

IL'. In H<-ti(ms hy -a p.'r«nn eiiiirl.-.! n. red^-m .Luy U-V.-A r '

equitable ninrtRape. '^r any charec ,. lien. ;iiid s.H'kini: t.i r.-

'

deem Till' -.jini", wher*> the siini ni'inally i-eiii^iniiK' in.- -im-

seekinc .'i|uir;ib].. relit-f in c
];;. In .iiMiiii'^ \,\ jiTi\- pvr-Mi

n-wpiit of aiiy uiafter whnt.-occ
in'n]ve<I does imf »>xcee<i SUHM):

14. In :iny artii.n or cintestarimi to evri(bli.s|i tli*. riifbr of',
I iTPditor to nink up..n in tnvolvenc estate, when, th.' nn'm-it

''

[ -.iirh
. ':.;ti; i|.i.- ii'.t .'Xc-M .«4(M). fi!! V. ,. I't. ~. .'!



13(i2

alt lin

}

I

mi;

I'Uf Wl'fct of tlii-ne H(K-tluiii>. KetitTi.. ^pfitkiiiK, in tUdl tla' Jini^

(liiiidii <.l :l Ciiiiin.v Court U mi-iw: id ( wlici-p iii> -ix-cial .I'l.i it,

III u'liMH iH iuiiili'» i-iwtF iin" thfrpfo'. iililf nil iht* IliKh I'.nirt sni!

in Itie t'u^e of:

—

( 1 I rnrtu'iilnr cinNWw of arrio««. v.f/.. liln-l, uliimii'i-. niiii. .mi. .-i,

<•«. -'J.

(_'• AcliMiw wiiiTf liiml III nut-Hliiui fxcwiiiiiti in \iiliir M'imi; ^..,

•JU ill; "tf. 'Jl IN' : WH'. IIT.

(;;• Afti»>li>. wiuTc tli»* iiTiU'iiiit ul" llif 'Ifhi (ii .liuiiiiit'-- ilaini.i! .

uliovi- II uTtnili iiliHHint :
?*»*>. '.'^t.

1*1 Aiiimi:. fnr .-iinitiilili' It-lief not fHlllDg HltLin «*». -t {'.*
\ i '

(1) FKrtloiil»r ClAsaea of Actloau.—'rht' liuli ntiuiot !>•' :i,

|.lifd ill sucli iirlitiii!* ii> arf imt within iLc priipiT ri.iii|'.'i.-ii( i

fountv or llivi-iioii ('.iiirl. In uii iictioh of liht-l nliith ciUiii'i '

brouslit in Uiosl ) ..uit^. if the plnintifT i»H-..v.rs .•UiVlliiiii.'. '"-'-.

tliL- Hijrii Conri •''alf. follow. ntilt*n tin- .Iu<li;'- .iri|.'r> oiLcrwi-.' -

\\,h,jn V. Itnhm-tx. 11 !- K. 4rj: \Vi llh<i>.k^, v. < ntig.-r CJ >

.
U 1'. 1;,

4-17 ; nml M-^nble. rhf I'oiin vliniiM imt l>c-k Iftiinil tin' riri.lim: "I n,

jur> ;iii<l -li'iTiv*" tlie pliiintiff of -i«t> on tlip jfnmiHl tlinl h.- in.i^ j
,!

rpuily fiititltHl to n'W\.T, //,.. >ni.«H-.- Wii/hl \. Nhnr. Ill i,'. K. ]>

in I.. y.»^.

Konm-ilv II County Cwirt liwd in> jnris-iiction t<. .'iit.-riiiiii mi m-ii'i

uxkhie fof a rlwUrtition or vn:ht \u nmk "H an in«olvfin cstati' iml".

U. S. O. r. 147. -. 2'J: lH*frf'/'<- v. .I„.ksu„. IS Out. App. 4:{I«. S., :.

iin io'tion is noi t,>i ..iiiiniM^ ivii-'f. Imt in f..v n ni'wly .Milivil n'Mr i

uiiiUt till* statiu.'. Ih. I.ituiteil jiir'Mii.tioii in >uLli ii ca-si- u tf-

U'iv.n Ity til*' :iIk'**' Mf- --! (4'.

(«) Title to L*Md i» Qneatlon. \\ln're thi' title to land i> >' ii!

<Hi.-<tion lis t.. nu-t till' Juri«(li.tioii ..f n County or IMviwioii C. i;

umi.'C IC. S. «». ,. .v.. s. l."J or I'T. or U. S. O. -, tW». s. 71. tlioiiuli lii.

am. Hint n'<ovfri'il lip within tlii' jiiriMliction ot a C.unily or Uivismn

( < rr' th.' plaiiiiiir >. .-initl.d lo .-.^its ..n Ww Uieli Cnnri mhI,-

Whrn'uu V. Hnuiu 11* I'. K. •'•IM Ihrnahtr v. /.ifflc. li; P. U. :!»;1

nyM>>w/ V. /.'"-r-, ..(!. 1.. u. is'j.

Vriiti.i an acrum for use and ort-upation sep /f-- f'rairfonl w ><

17 tiiii. 74. 11"! :iii iiiiiou for ir«.itas> to laml. nor for linMih -»!

covi^naiit in :i farm I'-aKo (s^e Talb"! >. /''««/'. infnn, uvff»iu\\y

'''nun- in t|in".inin tin- till.- of linnl. -so a.- to on^i thf juiir..liiiioii .,

rl„. Coiiiitv. or Hi\.-^iou Conn H^iihj, \. Ith-rrkt r. .". C. L. .1. in

//W..rrrf^..« \. /.»*, ii-v. 10 P. H. Jl>2; -.'.' fVin/m.,; v. Spetii'iv. 1-

4Hil. App. -JtU: l/rV..7 v. //.,;-..... V.'. V. K. li:-: TnU.ui v. /•'../. l"

V. \l. 'X*.

rii*- pMolums ..iilv >lioul'i I"' loi.k.M al To s..,- whai i- in -i"'-' .

in tilt' loiiour Itruivn ^- Uutu .
1' !' " '

Wli.r- Hi.' piaintir^ litU- i> .Whi.-.l on the pieailimrv. and h

rc'iniriil at tin' trial to prove it. tht title to lainl \s Itmnirlit in <\n-~

Ij,,„ \\ ,.r„.,ni V. Ifni,l,4. s„i'ni : lh,n,lfnr v. /.('"', .H,.f.i; /•"'.'; \

11.;^'. U I'. I{. :il2: Tomkilut v. Jotie^ '2'2 Q. P.. I*. .'.!«). A .Ief.*ii.i,r
•

liiivini: tiy liis .W.-ncr onii'«.ii'ii rh.. jiininiilTN titl.- i-anTiot. hv ol.tni'.

ini: :m Hi" trial t-;iv.- '.. wuhdniw it. ew-iip.' Itiiliililv fi.r .'..M- on iji.

M:-h Cniirt ^>:\\- I'.hnl. v \\h.>l>r. 7 < ». I- R. "4:..



(3) CUimt for Debt, D»m«c«». etc.
lurisdictiun In iigair nr

t .SO:t

lin.s Role 1133.

liirffi', i»rovi(l«l till' iimouni

iliL' sum prewrilj>-(i h\, ttn- Ait: ;*,

,

"UKlit .'i (K*

wlu're. tlH-reforf. |>)»intin <'hiiiii>'.i

Mhih, Ki V, U. U!>;

I'llDK niurv llmii

clamiftJ f"»r »I.:VJ."i.7*. it wan lnld that tKi-

..,„. IS IV u. ;:i

!i.l^ Ui-ru hiM II:

<'l iinli<i>ii'liiii'<{

.<4nn M.-L'iHuhU,

Jilv //-.; ^iii.l

-ml.v

I <\.uiit.v IV.urt Ii.is jii

'iivt-iiJirii iMi.l

. srhacfir. Vi ( )rit. ,\|

iii[iliiliilfil rliiiius. 'ir

- , i.iiv III' Itli- 1>;I]'|>. si-11

ii;: Kiii-iey v. h\rh.. s I'. K. .'i:.
, Vc/).

,

. I'larxou. \S I'. U. -i't-S. fJO; (

iM .vi,|.. *i;

• iIm' •intialiit' jiihsiliitl.

i li>l«i ili;it a rnimtv {\m
\\ as rt-slnpi'ii |i)

imrtnor ai;;iii -t Uis

.lltTlTt'lIt SI1IH.

• out. u{ thi'lji 1

,
tliat 'U'fpndiiiir

i!it T- within th.' ("iiiititv d
x'liti'. ihiiiiL'h till

< 'iiiirt has II.. imisdiciii,

Nti a triiaiiini\. m ucin'ij

l.rjri* i.f t'lMMU. thiTt' liMiiiK iu» {ii|iii(l

il ri'iiiis. t..i- ili4> |.ii

t'liulii 1 th Thr
. Iliili. -l-* Out.

tTTiiiiium '.r liif .i.'ht

Api.. 111.-

I hi' i-laiiitifT siifil for K2"ih_1», tlii' lialai

»)f I'litit'i- ai -'J.' j,»*i- 111.

li'iaiilnii'd Ity tlic act n("

ur *i1's.L'n.

vvhii'h }i\.i\m\ hiifl Ih

claim for Sl.s-JS.lIO

Il was hi-1.1 tli; Ml-

I l.aai. and

IC. ::;!.". Uh^n' th.' >inr was f. r
iiM.ri.-ys prrt-ivcil h,v lii'fca.Jaiit 1.. h.tiirii

iy..\u -iiili-- uf ;r'infi> ill lihiiiitltfs .-1).

n; on., A|.p.

iii.iinr iif StlH7.ni.

.
ihi' jiirixdii'i I'll,

; ami a -ialf accnr

fur tntiTtsi. wa

*.n 111,- >:lt.. ,.! lanil: It.- Mrhr:



VMH CU.NHdl.llMTKi) 111 I.K:

' a jii.li

<l ,11 t.

rtiM, I

t. itii)-.i.i.v II. .:i' t' ! saiHt t<i ill,
I
l.niuill, aiiil 111.' |.l!Miiti:l j ,

ilu> iiUKiiiu: 'it i|]L> Utile utiil ititiT<>»t, i( nii<^ Ut-M tttiu iti

witbiii thv JuriAtlictiou of tbf i ouDtv rotirt : ./ohiunn v

I*. H. J-t: biM '... I'lum,.,,,- V. i-:l,h,:tl. («/,,., 1,. i;i.r..

A Comity ""nri. h.irtfvfr. Ini- n.i JtifU.II. tlon tu givt
tui- Jill nuiniiM wjtiiii \i^ JiD'i-MK'tioii, wUvu it is .nnn
a.uy n-ttli^Dii III. uv stiiieinent of account betwp.-ii th«? jm
being tbo bnlnttct- diu- uihiu n ilUi.ut<><l .

•'• n. 'li-- i i;

nliit.li wun t:. vonil tht» jiiri^(ikti"ii •-i' tlif ('Miiir >'»./('

17 Ont. :jn.

•'!>'"'« " imieH iiiiM. ill wliiili it is M.iui.'whiii UiflJfiiU n. -I.i.i
mill- \»hfili*T lilt artimi is fouodftl on tnrt or coiiiniL-r. It liii.-< n.

.

;

lii-l'i iliiit u claim by ti pmiaeiiirer unninJ't a riiihvuy fouiimiiy f

(l;ii..ijg(-i inr injurlc!H wcasioned by the iiiicfi'tiniHic,' of one .if i(» >,;

\.iiilr .« uo iiction of tort : Taylor \. Mnnrhcttfr tt x. ATj/., Isiiri. l ti

n. ];:i: ti l,. r. :.;»;; /iw/|, v. Mitrup<,Ui,t,i Ut,.. 7'J L. T. .v.i .

.'

als" a claim for duiuaKex lor iicgligenie iti takiug care of n !i..:-

ini'l'T .1 ...ntrarr t .r iijfiKttn.'nt
; Tunn-r v. Stnllibraxa, 181W, I Q. K

.'i:; n L. 1. 4h*J; and a chiiiii by « lf:.-.'.'uguiUBt the iMwr for :

riiovmg tixiureji after lb.* agrpi'iiiPiit to lease: Hacha v. Hemlti-
r.»'C. I K. It. tJI2; w; I,. T. 4;tT.

WlierH 11 i-lHimift" sued on a Ih.ihI for ^trditl for HMurity f*>r <mm.
:iII»KinK iiw a brcii.h the non-|i.i>irtcnt of .S-'tlH-OT. for w'hirb !,.

coMTPrl jii'Jitmeiit. bp was held I'lititl-'d to II. C. costn, nh tbc iii'i.nu
n-'Dvcrpii was not nacertained liy tbt> signature of flcfendaiit uiili.i

11. S. <). 0, Tt^, nnd thereforo ib- lurion could not liavc boeti bruiiirh'

in tb<> County f-'ourt: Hngrr v, ./firkmin. lit I'. R. 4S.'i.

(4) Equitable Belief.- liif ti|uitiibb' juriwdirtioii of th.' ^^nuh^^
t'ourf-. whKli «as aboli^ll.'d by Tin Lmv Ucform .\<-t. ISfW, Inis \i-\

ivNti.red: «.f It. S. O. v. Tk". s. L*;1 f',»-14i. and se** also Ih., k. 28.

Itclow will In- found casesi bold n

di<Tion, and in which, thfrt-fore. it'

II be withiu siuh oquilnbtf jiiri-

kale would seem not to itii;i:;,

\V Ik 1.' ilit> iiniounr <lno |iliii;irilT ,!> uiori«atf»H' is Iw** tinin .<-'"'i

TliPFP is a "subsequent incumbrancer to whom nmrc thim th.i' -.:

if< du": Human v. Houl-'. 11 (ir. 2ir2: Srath v. \Jrlh,ni. *_' n.v. (i
!i;t: Hce also Mitchell v. J/(ir(in, 2 ('. I.. .1. 24!».

Where nioMijaKces after exercise oi n power of xab' clnini>' i ri

S^IM'J.tJI wfl' due tbeni. but on Qccoiinis beinK taken ^L'tM'T Ha.- ;

due to the niortcanor. it was b«ld that coats awarded the nn.rr.- >.

were properly tiL^able on the lii^hci- scale, a^ SlHJ.Kl plug .<'J",n7 v ;,

iNM.;w.<l : ]h.il:„ V. !l(jur,lt..n rn.v. ,(- /.. s,,,-,,.. |ll P. U. tVX.. arti;-

by the liivisionfll Court, 11 I'. It. HL*.

On a bill lib-d by a mortKaf-or for an accouiii. wliere the morit;i.' .

had exertispd his power of sale and realized ^HT,U, and on takini- t
,

iiiiinint only $i:in vva? found due to ibe phtintill'. if wa.s InM : n
ill.- .--ubji-ct matter in\oh.'d " wbk the Jo.'rfl, and the plaintiff .\

p

ihiTci'-.re .iitill>'d u> ( nsr^, on the higher s<;il.i: ]fcfiHliru(l-i <

ihiffin, :;ii <;r. M ;
Houltnn v. Ruirhiitl. 4 Ont. T-'H; ffr f.iin,,.-*, V^ V

K. l."0: J(t C. \.. J. :;:;; M:,t<,H \. IlumiW,}, f'rnri.h„t I.. s..ri.r,.,

V. I( SJ; but <cp l.'fj.irir V. '„„,;,/„ /.„„„ ,(. /;,/. f-„. n P. It. -'.l.

Btatfi, V. ffConmjr. .'. Ont. 747: Itt-drtick v. rrn-fc*-.*' /fdiifr. '.'J <•

449; and whpre. b.»ii']t's a money demand within the juriFdiction ••f f .

<'ounty Court, tlit- [dainiiff rlainied an injui.crion. and to have rei i i

I'f^ncos fT'^cT'^il and nmintairie''!, thi' < o'-rs were nlluwfd nn ihc hijii '

I 1 ; l:i



i:i(i:.

Itroufk V. Ilniiit!-nl. 'S- Hv. Hi: un<l ^

,,> .Uavr. li r. I!. Ii:t; Ixit tlii^*' coM-h

, Tourtw liH'l tiuiwlir'tion i<< itrnui Iriji

,f Rait IMS
> iti-

1 ji» licliviTv ii!p i.i till- pliniihrt.

-till, tiflnl il fill' JuriMliitinii of 1

i:. 1'. li. 1-M: l»it 1 p. i;'vt.

iijiiiK'tion to rt^tmiii

nhii* nf J!inj..Vi hinl !"

/•u,rH V. Ituihl tl .1 /."«.< l**H.. II I', It.

II. ( W. ^, "^I I IMi, HUpra.

Hill.-)' 7Vj. Cn,i;''u lf-l„f \ct. will !. I

iTi'ilitor tip "^i liHide ii trtiinliilfnt f(iiiM'v;iii

111.11 <>r>''tii(ir>t tnt'.'tlirr CXI- ! S'JiHi. tlu' ti> I

, I,, linn i.f it r.'tini. C.mrt. in.ij tlif ItiiU

11 mti,.', i.\ ii jii,1m.

'hi- rl!t!ii,», „t [ill .-

IK mil wiiliiii tli<<
,;

liU'K IKIt :liJlit,\ , ll'illi.

.-nl^Hitiii^

:"-;^t

K<ii'fc V. llafftnii'in. 11 I'. U. r.14: hut if therp U Init oin*

iitiir iiml to him l.-" itiaii -S-"*' i- Iih-. th.' Ittilr npiili--, ' n hmm i

vvl,iit innv lie rhc \rilii.> •,{ iho jintpiTty frniKinli-nllv r..M,ni.<l; /'>,, ,-,it

\. Luifcvk lis til. nil; l/./v((i/ \, l/<i./w. K'. 1' l{. Hh;. \U\. 7/ -

«'»« V. N^oNP, 4 (>. I.. It. 'i'.v.i. ,xr>.

Sn iilno in !in artifni hy simpl'- i'dntriu'i rifflitup-, whn-.' cliiiiii,.

; II ..lint t.t *'-*<>", t" "ft n^i'l ii ;r;iii'hil'"it -(.nvtM jinrf, th^-r.' In .i,.-

..'.^niii.-ii creditor- u< ikf mi i of StUtii. and tlir iiin.I h.-'f -j wuwn
iii'Tf tliiiii *1HMI. tilt' r.iniiiy CniirT ttniil'l rim up;."!!!- p. Ii:i\>' Jnrii

-liitmn; Murphy \. A'iM<A"r. is I'. U. ^4.

In a «uit hy n punhn-tT for «p"(i;ic pci t'(triii:r<r of n cnturaci
^

li.r tlip sale of Iiiml f"r ji .-iiiii iiinliT !*ir»)». w I if re ..-I'nr'' --iiit the
i,

I InmriR' hud optofM nii'l imprnvtvi the Iniul mimI ;tii ;--ii->-<l It- vii!ii>>

t> iii'irp than !<L''"'. ii i>:k li^M tii;it " Ihi- snliji^i iimtliT iinuh.-.r"

n-n« ov.T .SJ'Mi. inui hiitli.i mmIi' ...m- w.t.' ii!lu»\r.l: l\-,.i,rl,> \.

Broirn. f. f. H. XlS; nii'l s-.- /^.^ v. .luilff*- WhUh^niv. I'MM. 1 K. 11.

vj ,"

.

A- to thp t'ffect upon rlip jiiri"iiiition of a County Court of a

r'-iinrpr-cliihii iii»nii «hirh no relief i> ui^'-ti. ^>r iitrhni \ \hth,ii.

IS 1'. U. IHl.

BlTliion Conrti Jnrlidictlou. Thf Jtirisiliriion of th*- I>ivisioti

'.,.-!- i.s (HiT.o.i hy U. S. (). r. lilt. sx. 7: ./ -i ,, : i;i V. r. l.V .s. 1.

A*, to tbp jiirisiiiction of I)ivisioii Coiiitv, „., KiiRiifll A Scnzir.

I'n. ('ourt> Arts. pp. ."ht. et .•><i/.

A> to what rtaims nro Iii;iii(i:itt'ii. or ;ts<'.Tt!iin-'d hy ih" siKiiiitnr*

ihi' r-iiri.v. M'p "Hfu'i. p. !;;i;:;. ,iii,i shiirr v. Lnhnr. !) o. I,, it.

lu an flctiou in tin- llii:li Court for trespass to Inmls. ani' r>iiioviil

of listures. the pliiiiuitl rf^fifinl a v.'fdict for i?."»0. It wjw ! . !: th.ii

I'lviniou t'lMirt rosis wt'ii^ tjixahle to tin* plaintiff and full f.^-. ; t.i

i!if defendant: Itirhardsun y. -hiikiiiH, li» V. R. "JitJ.

A plaintiff fititled onU io l)iv:*ion (Vmrt fosts tindfr lhi». Ifuli'

run tax as part of such cn^t- hi< .'spenses of trnvj'llimr from alirofld

to attend as a wiinp-^.--. :' ii- v.i- ^i rnaftrinl iiiid Tnwv>inr\ wifn.-s-:

Tiilbnt V. Poolr, \r. I'. K. l'T4.
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136H CONSOLlDATKl> UlLKS.

RnlM Set-off of Coits by Defendant.— \Vh(>n> a defemlaiiL is eutitled

IISS, 1184. to a hft-off of costs undfr tins Itult. if the iilaintiff refuses to enter
Ilk' jiKliimt'iit, nil imU-v iiiiiy ln' iiiiiile in t'lmmliers limiting the time
for hiui to do so. and in default iillowini; tlif (Iffpiidnnt to enter it:

SiiivUiir V. Bunuir, 3 T. C J.. J. 4a

CotiU in

U'tionit

prima facie

within the
juriitdictitiii

or interior

Courts
when judu-
ment en-
tered with-
out trial,

how to tw
taxed.

llSS- \n every catiu in whiili judgnu'iit U entered with-

out trial, or (he ilecisiou of a Court or a Jud^e, or ortler as

to the costs, iiml where tlie amount of, or relief awarded '>y,

tin.' Jud^'ineiit, prima facte, appears to he within the juiis-

iliition of an inferior Court, the Taxing Ottic-er &hall nnt

las full costs of The High Court, witl jur proof on iilhfhivit

to his ^iitisfaction that the action was jiroperly instituted

tJiereiii : and if properly within t!ie couipcleuce of the County,

or Division Court, then the taxation shall lie on the scale of

fees in such Court. Con. liule HT4.

Adapted from ,1. A. Rule .'11
; 48 Vict. c. Vi. s. LI*.

'I'liis /(«/*' would apiM-ar lu liiM'l.v only to ciu-^i's where tlicn' lui,''

been no trial, not to caseti whert> there has been a trial, but no order
has been made as to cost.s ; see Aiidretcs v. London, 12 P. R. 44; Dale
V. W'estoit, IT 1*. K, .'ii;!. It apidie-s to a consent order providing that
the plaintiff Jihall Ket eo«t^. without indicntinc th" scale: lirnu-u v.

Hfisc 14 V. n. ;t: but see Stechh- v. Stakk. It C. L. T. ;i31> : it does
not iijiply where a plaintiff take> money tiui of Court paid In witii :i

defence: «ee Hiilivork v. Staiidinh, V.t V. K. l!»r».

No set-off of costs (a.s under Itnfi' ll.*i2l is contemplated by tl:>

/^//<\ where ilie plaintiff pets only coKts according to the County, or
division Court s<-ale: Andrvtrx v. Citif of London. 11* I*. I£. 44.

To determine the proper scale of fet«i, it is the duty of the Taxin;;
Officer tc» look at the pleadings, and if necessary to receive affidavits

so as to nscert;iin the fiut.s of tlie cas^e ; White Sciciiiu Machiti''- Co. v.

Itrlfrt/. 10 1*. K. fW.

Where i\ plaintiff sues for and re<*overs an amount beyoiid the
jurisdiction of ii County Court, a defendant caunnt, by aiimitting liif

linbility for part of the claim, and payinp it into Court, deprive the
plaintiff' of Ills lijrhr to full costs, because the balance in dispute in

n'iihin the jurisdiction of an inferior Court: iirown v. Hoae, 14
1*. U. ;{; and see S'iikurd v. TknK, lit 1*. R, MYX

Where ii verdict wns tnken by consent for '^\ to be altered according
to Ihe ivsult of :i rcferi'nce u^rrwil on, rosts to abide tile event, it \\;i^

held thiit it \v;ts n jiid(,'iiient withnni ;i riiiil Jind within thi.s h'lilr:

Andnnn v. ''iti, of L<.ndo». l'_* 1*. It. 44.

Thi;

beiv.>.

|{^ll^^ tides Hot I 'ssiirilv affect the scale

nt: /.V .huk^-n.. IS I'

of (x>sts on a taxation

Non*ap-
pe&rani

113-1. Wlierc tin- plaintiff after default of appearancf to

tinder Rule 5T*'', he shall not he entitled to the costs of the

particuiurs, nnlc^-; ihf Taxing' (Uhcer \' •^ati-iicd timt there
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was LHiod I'fason for not sueciallv iii(!ui>iii'r tho writ. *-*oii- 'Vi^",,,^„ °^,^ ^ ' '^ 11351137.
Rule lUo.

Taken from J. A. ( KS»;i i Uiiles 74. 4lt7.

See note To Rule 't7'J.

113*1. Where several actions are broudit on one bond, where

I'll .1 1
-"'> T*'

reco^nizanco, proniis^orv note. liiU ot L'.\c!ian;:v. or nther^iitimi-.ui

instrument, or wliere soveral actions are brought a.i.'ain*t the
"''

maker and indnrsor of a nnto. or against the ilniwcr. ;. -

ceptor or indorser of a liill of exchange, thero -liall he

(olieitol or recovered tlie costs taxed in one aition .miy nt

the I'lection of the ])huntitf. and tlio actual di>huisemcnts

only in the other actions, unle.-- tiie Court otherwise orders;

but this provision siiall not extend to any interhieutnrv co^ts.

Con. liuie ii:t;.

Where several actions arc propfriy lirou^lii iti e;i>e> imt within ilii'

provisions of this Hiili . aaa'insi liiffeient defeiidiints, ;ilih(nii:li in-

volving the same or similiii' is.vue>. tlif |ilnintiff >uiii't(lin^ i< fritiili'd

to tax a separate set of costs in each action: Itnlduiii v. (juinn. It! 1*.

U. i;48.

f

IlSff (1) Thi' nisls of I'veiv iiilerloiutiirv rivi '"'c

e.v.imiiiaticin ami iToss-fxauiiniitioii <liall i»' lupiin.' Iiy tlii'

liarty who I'xaiiiims unless, as to tlic «liuli> nr part tlu'ie.if,

it ill' uitiiTwiM' ilirocti'd. in ai-tiuns in tlip Hifrli Couvt I'V tin'

Senior Taxing (Iffiier on lii- appointim'nt sitvpI, an.) in a<-

tions in a Cnunty Court hv a .ludjri' tliereol'. In aiti'in- in

tlie High Cmirt. if moro than ^-jri.iin is i-laiiiicl, liesifli'- tlie

(lislmisenients, in jinicurinf; tin' attomlancp of tliP por-^on

examine !. 'lie suiii to be alloweil for the exaniiiiafion or eross-

exaniiiiation >liall lie fixed hv tlii^ Senior 'I'iixing Olli. er "n

siicli appointment.

('.') .Vny increase of costs oecasioneil by proceeflintr. with-

out good reason, otherwise tlian as iirovided hy itule> 147

(11 -hall not h,' allowed. Kule U.Sfi as aineuile.l hy IJule

ISiir of IS June, 1904.

t>'anfct»/p. tlif costs of exniiiiniiijr a party ns a witness titifuri' iria!

may be allcivod. though the cxaininatioii was not in fact U'.t'd. if sU' h

I "st.s were rcasonahly incnrrefl : H'irtlrtt v. Hifimit^. Hull. '2 K. H.

•JtiO; St I.. T. .''ilHI.

1187. \Tl\ere the Court, or a .rinlge. or oilicer I'X.Tii-ing -

juri-dieiion in Chanihers or the Ma-ter de.'iii~ it iirnper to;

award eo-t-, tlie jndgiin'iit or or-ler innv .liivri ]i;ni i' a
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case not
within C. i

JurSmlirti'^ii

in lieu of taxed costs, to l)e fixed hj- liiniselt

who H'ttle^ the order, and direct )>v and to wlioni
siicli sum in gross is to be paid. Con. Kule ihs.

Ill a.lii.inisiratioii proceedints it is usuul u, alUm- to creUilori.
«li(i mv eiititl,'.! to C0.S1S. ,1 »,iii, 1,1 t-ru,,. „, ,iic iiiii.mnt of tlieir I'oat.,
1^ geiierHlJy small.

Ill 1111 iictimi I'm- till. ii.lmiiiistratioM of tli- .-state of a. .I,,tinpa ,,sr-
sou. no oosts slii.iTlil be alloiyed to crediton. wliose claim.s are rendered
IJUt.suant to an a.l\ertiseliieut. eseept «iieii fiinuiil uroot is also re-
quii-ed. nud fiven: see HuU Till et sej.; claimants atteiuirtin.. to ie..v,-
claim* as ei-editors. or as lieirs-at-law. or iie.u of kin. wlio fail i.,
establish tlieir elaii,,, nia.v I vdered to iia.v the eosUs oeeasione,! ro
the opposite party hj iheir claim, in ca.se of a delicieucy of asset-
the losts of creiiil.irs ]irovius claims are to be added to their debts
1111.1 paid iiroporiioiiately. but the creditors ore not entitled to be paid
such (lists 111 i.iiorit.v to the debts: He .ilao 1 i,.iuraiice Co 17 Gr
11.0: Mi.nlmid v. Itciiiiotds. u'l Ilta>. iV'kS: Cajiliam v. .Veaie, 20 Beav
JOt): Morgan and Wurtzburg. p. 103.

Cnder this Hale the foutt uuiy awar.l a lump sum. not only on
intirlocntnry applications, but also for the general c.ists of the cause
or may award costs according to the C. C. scale, even in cases which.me beyond the equiiable jurisdiction of County Courts: I'almrr v
lomlf (Chy. I. before full Court, 7th December. 187S: see Reg. Fjli.
of that date: but scitiUc, the Court has no power to award a lumpsum for costs e.\ceediiie what could be taxed.

In an action for dower a lump sum for costs was
lilaintiff: Kuan v, f,-,/,. 4 Ont. :B.". .Hi.

warded to the

IlilN. W'liere the Ufficial Guardian or otlier guanliuu of
an infant, lunatic, or person of unsound inind, is entitled to
costs, or is entitled to costs against any party I., an aclnm
or proceedin;:, the Court or Judf;v may order tlie successful
adult party, if any, to pay such costs'aud tid.l tlieiu to his
own. Con. Rule IITO.

S. e notes under llule U:«l, p. l:U.-,

-Vii infant may iu a proper ,a».. ,r.ler...l to pay the plaiutirs
costs, and also the costs which the plaintiff un.ler this Ituk is ordered
to pay to the Official (iur.dian: l.iimtt v. I'ctdue. IS Ont. 573- \\;„,u
V. 11 o«(;. 1S!>9, 1 Ch. 343.

1I3U. The costs of [the exaniiiiatii.u of a judzinent
debtoi- or other person liable t.. examinntion, and of] any
appliculiiin for ihe attatlinienf of debt-, and of any proceeii-

. ings arising from, .r inci.lcntal lo. such a|iplieation, shall be
in the discretion of the Court or a Judge. Con. Rule 1180.

This is to the suiio . IT.'it ns the Km. (1S.h:1i r. lifo. liiid is the
.same in snkstan.e as U. s. o. 1S77. c. .".n. s, :!L'l. e.tcept the words in
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l.mtkets, which iir«* not in the English Itulo. or tlie statute. With- lt.ul«»

(lilt them it wjis b.-ld in GinUf \. h'irh, 7 I*, i:. '.',\U. tbiit an order lor ^^W- l***-

the pnjuieiit of thf costs of the debtor's I'Miniiimtioii umld not In-

made on iin aitpHcatiou fur that piirpoise. thou;,'li it iniglit perhaps be

uirtiie by nay of puuishiuent, ou ini iipplication id niiuiiiit.

il»' 1.1- nllowfd.
I'l'jiliiim V.

TIh' coft;^ of prorpfilingB to exii

tlidugh the fxaniiuatiiiii dow not

llynn, ir> P. K. 'JSfi.

iSemble. llie tasts of thf examination of the iiul;iiiit;'t tt-lnoi-. iun!

uNo of ffflinisiipp proceedinKs iu which the cxocuiinn <'ri'.!ii.)i- >u.iLi'd>,

where the oieditor has not procecdetl vuin>nsonjiljly. sliotiM li.' iillm. '1

iiini i\>. i4.'iiiiist the ik'blor: mm- Arliin/tim \. I'"iijiiiiiIhii<i. !>i'.»N, -J (^. 11.

tr>2 : 7U L. T. 238.

1140. WTiere the co?ts of one defendaiir nunlit in bo i>aul >„'

hy iiHuilit'i' defendant, the Court nia\ ordei' payment >« |,\'

made I'v thu tne to tlie other directly. Cuii. Kule \\^ . ,';

A deft'udant i.> usually iiabk> lo pay costs to his co-di'fi'ndam. when'''

ihp latter is an innocent party, and i;- necfsr-ai'ily bi-ou).'lil into |j''

thn litigation in nrilt'r to enable the plaintiff to obtain coraplelo n'lief"

in tin- action: set- .'JcLcaii v Grant, 'J" Hv. Tti, i-'ornierly at law
ihen- was no prartic,-' authoriziujf a judgment to bo given aKninst

a defendant fc- the piyment of tln' ci\stp of a cn-drfondant eitluT

directly or indirectly; and *'\t'n in Ki|tiiry. prior to Chy. (). .ilO, from
which tnis Rule is taken, the Court of Chancery was accu^lomed
only to order such costs to be paid by thfl circuitous prine-.s of dirtct-

inp the plaintiff to pay tlnni, v"\ adri them to his nwn costs. In inter-

plcndi^r proceeHinf:,s by iSliei he costs of the Sheriff are to be in-

cluded in the cr.-ts of the sr .i party under Rule 112*> (2i.

The Court has ordered a u^fendant to pay a co-defendjini'.s costs.

even though the action was disniisserl : Church v. Fuller, '6 Oni. 417.

but a successful itefendant <-anniit be ordered to pay the plaintiff's

costs: Mitchell v. Vaiidusrii. 14 Ont. App. ~*M : Milh v. Carman, lb..

(J0)»: unless the plaintilT was entitled to brinjr the actio'i. and it has

failed by reason of circumstanees •siul)se(iuently oeeurring: .sfe nui>r<i.

p. 1346.

\Vlun a plaintiff aucceedjs against one defendant and fails againsi

another, he hi not entitled, without order to that effect, to add in his

cr«<ts. payable by the Mn.sueet»;sful defenrhint. tJie costs payable by

him to the .successful defendant; C/u7d v. Strnniixj, 7 Cli, I>. 41.'!:

31 Ch. D. 82: licrfniinnn v. McM-illati, 17 Ch. Ii. 42^. 42S '. and se.-

Beaumont v. fieuinr. 11H13. 1 K, W. 2S2 : but where the unsuccessful

defendant has occasioned the litigation as against the other defen-

dants, he may be ordered to recoup the plaintiff the costs he !.-

ordered to pay the succwfful defendants; Child .. Stinning, aupra;

or under this Rule be ordered to pay the costs of his co-del'endantx

directly.

1141. The costs on all proceedinfr> where ;i Hi^h Cnnv

ca>e if5 tried in a County Court or a County C"ui' c.i-e ii

the Ilicrli Court, shall he the u?ual t'Ost> of <uHi cn-i - in tht

Court in which the notion wn- hronjrht. Con. llnlc lis-?.
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"liu-UM.
****• '-I'he disbursements incurred in obtaining copies

co.»of
"' """ '•'^''''''"i''^' *"'' t''^' liurjid-i' i.t iiioving against a judj;-

•horthuid nient or for a new trial, sliall, unless tlie Court otlierwise

je (osts in tlie cause to tlie party obtaiuing tlie sanie.

Con. Kulc 11 S3.

u

«r to allow
reasonal ite

Mil II I for
Hhorthaii'l

writer in

CMt" liiit

Itroviilcil for

1148. In eai^CK? not otherwiiJe provided t'

OtHcer may allow a reasouaitk' sum for the e:

>hortiianil writer, on the certificate of the Judge
the cxiimimition of any witness or witnesst;s

lause. matter or oilier proceeding takes placo;

tin* certificate nf the local Master in retVven-tv

v.hcn the parties agree to the employment of

writfT. Con. Kale llhl as amended hv Uuie
(laz., 31 Dec., UM)4.

Otficini .stfunprniihers arr ,iuw providpd for nil tlif

of the Courts. 'I'liis Rule applies when it lu'rt.inHs i

partiw s(wiitlly to fumiKc n stcnunrniiljer.

The first part of tlie liuli^ would seem to Hpply iiier

inps hef.no ji Jminc nnd not to extend to prn<t>p<liiijp*

ottieer^.

the 'i'aMng

xpen-ses of a

l)el'ore whom
in any :sucb

and aUu on

Iiel'or.' Iiiin

a shorthand

12;ii. Ont.

idiriiiry sittiiij.'>

<t'ssiiiy for til**

'ely to proeefd-

before judicial

r-t

* i™-
lion for

inl^riiu

coHtH, whtl
it may 1><>

itiaitc.

1144- An a|>p!ication for costs, in' an alinxmy action,

shall not be made until the time for delivorin^^ the defeme
liai: expired, and costs shall not he ordered to he paid de '''' in

<lkm h\ the defendant, but only the amount of the cash dis-

bursements actually and jiroperly made liy tlie phiintif!'^

solicitor. Con. Rule 1185.

The <'!ish disbHrsPinentji do not include fees paid to ncents for foH-
citors' serviceji, nor to .'onDsel, when the solicitor or his partner \n

the counsel
: Htjllnijh. v v. UnVagher. 17 P. R. niTt . Lnhiidt* v. Laloiidv.n P. K. 14;J: Leslie v. LrKlic. VI i\ L. T. :V*(\. The former decisions

of Matjurn v. Mutiunt. 10 P. H. TmO: Hnnlh ,, v. limiUoj, 21 C. I,.

.1. 141 : 10 1». R. r>7i; to the contrary would seem not now to he
followed: and see Ingram v. Jnqniui, 10 I*. R. ,-<'.!»: and Bucke v
liurUr. '1\ (Jr. 77.

XotwitlisiandinB this Rule, prospective witness fees were ordered to
lie paid on the i)lnintiir"s solicitor's undertnkinc to account for the
money paid ntnl not so expended : Stevninoii v. Sterninon. Ill p. R. 48,

Where a cause was entered for trial it was ordered to stand over,
until the defendant had paid to the plaintiff a sum sufficient to pH\
plaintirs witnesses: Haffcy v. Unff, n, 7 P. R. l.'J7.

In Otirnii v. (ttirn;,. TiH L. T. 1.-..1 : l.S P. D, 141. a doubt was ex-
pressed as to whether the rules respcctinc a wife's co-^ts in iitication
%vith her hiishand were affected Itv The Marrieil Wniiinii't Prriinrty
Ad.
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1145. Wheru (lu- plnintitt in an aliniuny action I'ciils to RuIm

(liliiiii n juilguieiit ior iiliniimy, no m^l, licvon.l tliu lUiioiiut

of the tush (iislpiirscnieiits uctually anil proinTly niailu by tlie
,^;,;;'"J

plaintiff's solicitor, >haU lie orclereil to he jiahl liy tliu 'l^^Vn- JJ™;i»';|'._

diint. (on. liule USii.
l;i''™''"'"

Where ii plniniilT imnUnti litr n-tin-ii.'.l u> li.i- iin^luiii.t. .>ii ili.. l"'ti-{|||',"'""

tion of her Bolicitnr, llie defentlniit wiik onli'ieil to piij- llie plHiiitirt'n

costw as belwetii sulififtfr niiil client; Luttiiird v. I.t'innrd. \) 1'. It.

4.'n; lioore v. JJu(/ii, in I'. II. 'J*! ; Lll C. L. .1. 'JIM ; liut In Uiinji'ii-v

V. Hillliriir,: 111 r. It. -Ilil. .''.HI. I'lMlllir.lOt. .1.. P'lll-.'.l II. fnll.AV 111.-.-,.

iitses. and hw deciRion was i*nb»eini..iuly utbrmed li.v tlu- L>ivisiuiiul

IViiirt: and Bee ThtmpaoH v. Tlifii>ii>i<'ii, Tu 1,. l". ;;TI: inn sw frrri«

V. Fcrril. T Ont. 4'.Ki; The frujdltiirg. in I', ll. IfJ. A> l.. wlint. c ..me

ivilliiii the term '* cn.'sh ili^-biirfeiuentw," t-ee Ituli- 1144. nnte.

114«. (1) In action.-^ or proceed inirs for alln1ini^tlaIion, . ir roinmi--^

partition, nr administration and partition, nnless otherwise ,ii,„i,-.i i.i

ordered by tlio Court or a Judge, instead of thi- cost- lieing ,','".,','
.,„,,

iillowi-d according- to the tariff, each person properly repie-
;';,J|;;;";;,";

sented by n solicitor, and entitled to costs out of the ,.>i,..te— i"""'""

other than creditors not parties to the action or procee.ling

—

shall he entitled t.i his actiia] disbursements in the action or

proceeding, not including counsel fees, anil there shall be

allowed for the other costs of the suit payable ,iut nf the

e>tate. a commission on the amount realized, or on the value

of the property partitioned, which commission shall li a|i-

portiiined among the persons entitled to costs, as may -com

iust. .^ucb commission shall be a-; follows:

On the first ijiofm 21 iiei . .^nt.

(in every additional Aloit over i^-'iHO

and up to $1,.1(M) : .". " ••->/ :-,/

(In every additinmil .flilO over .?l.-"iOO
_

"••
^

and up to $4,(100 -'1 " "'
,, ;

*
'

'•

On every additional *l,onO over -'?4.iioO , _
''

.

and up to SIO.OIIO •,';,

On every additional -"111.11110 over *10.ilOi) 1 " ""

.^^ ^

and such remuneration >hall be in lieu of all fees, whether ;
_

between •" party and party." " as between solicitor and cli-nt,'' ' - >

or "between solicitor and cli.nit." Con. Rule Il.si*.

.\ii;tlii.'.t fr.in; rliv. o. lU:!,

(3) Where an order or jadgiucnt in any such action or

proceeding hy any form of words directs that tlieco-t-^ There if

he ta.ved. it "hall be teken to mean the nlbiwance of coiiiinis-

lion and disbursements, in nccordanr-e ^vith sob-t^-tinn 1,
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Rule 1U6. unless it h ftliciu i-c u.xpre-i.-lv pruviLk-d ''.>y the order or jnd--

ment, or uule?^ tho tuurt (ir a Jud|ii' ui' the Higli Court other-

wise directs. Kule 1^53. .lime '-io, IHOS.

1:1?I"!"'"
^'"* cruuiuissiou pujuble uuder th.:* Itulv i.- ilivixiMe only betu.'^n

itu
,Jioj.p \vlii> are siriitly pnrtifs to tlic aetii.:i, imuiktI.v if]iresHitiil l»y n

itk-il ^"i'f'tor. ami entitled lo lowts out or' the estate. I'ersnu^ uut oriifiiialiy
ill, laaile parties fo lb*- atiioii, but .-s.-ivfij witli n i-upy ,»t' ihe jiidi.Mii'Ui

uuder tiafr Liny i:;i, are iioi Un'ii'by iua<k- partii'^ t.i tlie aLiio.,.
hut are luenly i-iiHltled to Htdijii the iJiuceeUiuK»», anu uit-

bound liK'ii'liy an tboui;U tbcy weie actually parties : i:nyli.ih
V. tufflinit, IL' (Jr. +41. lu u suit by a residuary icgaii'f, the plaiiuiiV
suilii'ientiy reprfseui-s the other residuary legatees, and they are not
entuleil as of ctiurse to cost* out of the estate occasioued by their
apitfiiriUB _l)y itiiotber Holi-itur in the Muster's office : Gorlmm \.

ijorhnm, 17 Gr. asti. Creditors wlio are m-ither plaiutitl's nor de-
feiiilnnt^. .ire aNo excluded from |)articipation iu the comuiisKiou

:

their covts are dispo>ed of as formerly. The cmiimission in t<> fo\er
holli the solicitors' fees ami tbe I't's to counsel nud airent.-. It is of
loursf not intended to cover costs .jfdered to be paid by one \K\viy m
aU(>tln>r. It is intended to cover only cosl« payable out of ilie e-^iah-.

Costs are to be apportioned under this Itule in proporiiou to the
" work done by. and responsibility imposed ou. the solicitors entagtHl

:

bodge V. Vlapi,. s p. k. ^SS; Vami>b<H v. rumiilnll. s R H. i.",;*: It;

C. L. J. lU,

The work done iu the Master's oltice is not ui iie to be coa'<idere<l in
making the apportionmeDt of the coiimiisbion : Cameron v. Leroiix, i.1

r. it. yOi. The .Ma-ster should also considpr the cir'uuistinices under
which the action is brought, when the judginem hns l)een pronounced
by himself, and should not award commission to parties who ought i->

be deprived of. or ordered to pay, costs.

In ascertaining the commisaiou, if the estate has l)een sold snb-

'^^ ject to a mortgage, the amount of the mortgage is not to be included
as part of the "amount realized": Jtv ilvVoll, JIvVoll v. McColl. S
r. U. 480: but in /,'c liroun. liroi'n v. iiroini, V.} C. L. .1. ;;iiT. ii wsis

held that the coujuiis«ion is to be computed ou th<' t"t;il ntitnn [t

accounted for, and not merely on the bah'.nce found in the account g
partien' hands; and see Ite Ba'tt. Wrighl v. Mhite, it 1'. U. 447.

'casiitiied by iiniiiiiliriuic.s

McL/ougall v. Mtbowjall.
''2\\ acii villi. Bclcliir V.

1 ^

In partition actions extra cost-s. if any. u

on shares, should be borne by such shares:
14 Or. 'M': fatton v. Banks, 18!W, 2 Ch. ;

nUlMins, 45 Ch. L>. 510; 63 L. T. t'nS.

^_i'w '-''** ((rdiuarily no costs will be ullowi-d in ad<lition to ihf coniiiiis.-.ion

- ' •"' disbui-sements .iie t'lcury. llcin y v. Fletiij/. \> 1*. K. .S7 : and the
ri'fused to yivc taxed cosis where the e^^iati- wa.s large, hut

^
v<TiFoT\-ent ^ Re Stuebintj, .', .Hies v. Dvicar. in P. It. '2:Hi: L'O C. L. J.

, « [_j,*li*-'. Taxed costs were allowed in an administration suit, in Re Onoil-

L S # ,

felioic, TradtvM' lintik v, (Joodfclhiir. by Ferguson. ,1.. litth June,
[^jj>^* ,' lbb\), the decea.scd having conmiilipd sui<idi'. aud left his .state iii

'" such a condition as to cause special trouble and much work of a diffi-

cult nature in administering the same: anfl sif Wright v. Ucll, 'V2 C.
1.. J. W2: 16 C. L. T. 1H3.

The .Ma.ster ha-s no power
.ludi-'e of the Hich Cmrr a!

rich-y. i:; r. i:. T!*

a.v;)n1 laxe.! .-.'

ii:(- that iiowei

Is uiidtT this Rtilr:

Hr»'{rirk.-f V. Hrn-
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bunie tiy the ™ime. il w

III' the partita plioultl iia.v the U«. U«
iu^it'iul ot" their hciiig

mill Heem tUut li<

Hut 111 Mi'li .1 <rtie it ^ l<l l.r

tb' iliBninn, II ml errain the distnif'ieiiifiiti- pa; al.lo

IIPIM

„f 111,-

Htare iii ™»e the lostn ordered to U- puiil lij- any of tlie i.arlie«

lierso.Mlly. C"'!!.! n<« <" r '''''I I''""' ''"'"'•

Where the lirilicilial part ot the eiiMli- .:: all actiiai lire iinlered to«l'i'

be paid personally by one or more of the parties, and the co.it» i)IX»'ll"iir

only a -mall proiiorfou of the »oik done, ale .liai:...^,el.. ,ii,Min« tie ,;.„.,, „„„„

entate it does not appear that in »ui h a case the lull an,mint of the t imi.

i-oinuii<»ion lieie provided would be payalile. and ilie power imcrved

t,. the Jiidse to make other order would proimMy I'e exereued.

fasen miiflit arise rliere from special cireumstame», the eommiaalim

here provideil would \«- .learly Inadequate, and iu sui h i-a.et to,, it is

possible that the Jinwer to make other order aa to ih, sts would lie

exercised.

An agent em y,.,l liy a primdpal solicitor who is iiaid liy com.

mission, is liable t ive liia bill la.ted : Ke l(li«i/l:« .( .1/icHe. » 1

.

K. .166.

Where liroeeedinifs haie been taken liy writ instenil of by motion,

and the eltra costs occasioned thereby have been disall wed to the

client thev arc not taxable afiiinst him bj- his solicitor, oi, a taiation

between solicitor and client: Hi Allenbil. 13 F. K. 4li3.

1147. WliWl two or llioiv iii-1h,iis ,,r linueeilinL'- iire l"-,,.i, „,

slitiiteil f,'i- ni'.Tiiiiiistriition. or piiriition, or sale, nil ,ir iiiiv of ';;;;;;

the co-ts of liny iwlion or proireiling wliiili I, a- Ivii "i>-
!;;,';J

neirssinily iiiii-ecute.l may lie .li-alhiwc,:. Cm. lia'u' H^"^,

l.'irl.

i iiiier this /i'»/c the wliol sts of an action iiiiiv be diHal!ow,'il if

It has been e.imu.ence.l. or pro-, .utid. uniieeessarily, iina not mjy

til,, costs ,if tlie pIniiiTilV bill III,,,

baviiii; power i,. pre-., in ibe i-l

,\s li, t,jlltiti,,n .suils, see ItltU'

of defendants as well: the latter

,nn ,,f more tliiiii one suit

114S- Whi-re any uue of the iii-rs,iii,- cnn-iinitinf; a ela- I'li;;

_^^

foi-nii-il liy a Ma-lcr for n-pi-osentalimi in lii- nffii-'- '"y '"^'^
':;;';: ;",-,„|

solicitor, \m\i".- liiilo iili'2, insists mi lii-ing if-piesenti-il !iy a Ij^:,'""

ilitferent solii-ii"i'. hp sliall personally |iay the i-osts of !ii- -mil
;,',,i;:'i

:;',';
,

.

-olii-itor ot ami n-lating to tlio proi-i-i-iliiif;- I elVin- tip- Ma-tor,
I;"-';™',;,,

with respect to wliii-h the nominati-ni of ,t soli.itor '-la- l.pen """'"

made by the 'Ma-U'r. am! all such fiirilier cost- a- an- -"iii-

sioneil to any of ihp )inrtii's liy hi- liein.ix reprpseni--,! '.v a

ililTci-i-iil -oliiitov fi-niii ilu- snlii-itor -o iii---ntione(l. Ci-ii. liiilu

11S9.

See rhy. II. -JIK, 1:41.
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A piti't.v iiiiiif lily Pl<', IIIU II '•imilllt' -.r.llril.,! WOlllil dot (>'

1149-118X. cmiil.'.i Ml pnitiripntf in ilio rotiuuiMioii reiVrn'-l Ut in Ituli; H4rt.

I ikU'I- Jtuh tU-C tli«- .Mii>l<'t- l.ii

rwniiri* tlif pnrtifM ell or any cIhwo l<» hf

-ify i!n' partifn,

iiiiK' t«ii|icii(ii', aii'l ^\li)'rf In- appoints
rlanw. nil the niPinhirs nl tliat cIhh;* tin- lw)mht !.> ili''

"nltritor Ml il]ipiiiiiItHl, III!

refUJtefl \n hi- mo r»^prttteiil

iiimnt ri'i'ii'iiHif tli.-ni. iiiili'--. tlu-y imvi-

iMlito

r.iii wiiiTt* 1 ..li.ih.r '

it wax Ui'lii tli:ii ili>'

oliriior :

I ajipoilitfil

am; wlio |ia<] no iiuilci

wt» aKnin-'t crtMiitiirs uln. luiii not pi.tv.-il tlit-ir

" appuitlllil.'llt: /^ )lo:,t,;lh. \hof liis

chilli

•mM

H<n,k \. Munlritli. I'J I'. K. :jsn
; J;i (

'. I. A. i\r,

Al'l<<r tilt- Hjipoiiiltufut ol' II xolii'itor to nci toi' a <'la-*f«. tia' ^t'pnral'-

of any memluT ot' that i In

ordinarily W nllowfd aKartini tin

iiltxt'-iiii'iiily iiinirn-'f, \i ill

rill' Master nlioiilil init appoint
liri-aily siithtierilly

itf iiiimii fni-iv r<-pl

tot- II I'liU

ii'nti'd l>.\ tlic plaintifT; atnl \vln-rt> iLt- plaiii-

( 1 I ] lhi> cliivs. if ilif Mast.-r
oii.-itor Im' sliniiM Stat.' lii* i-in-^.m fn .luiti«

11491. Wlit'ii iiiivtliino' ill tlir i-niirM- fit' iin nctinn (.! ict'ur-

t'liii' wiiiih miirhr tn have Iiocii nibuittni. Inis nnl ln-rii ii'i-

iiiitliil. llic party ulm in'^rkrtiil nr firii-cd to make tin' ii'!-

nii^^idii may la- (pnlored tn puy tlic cn-^T-; occasinneil liy liis

nogloft or refusal, (on. MxiU- 118'.».

Spc Enc {\SKi> n. •J4'_>. and <"liy. O. j;i4, and ,1. A. Rule AtXl.

A Mnstt'r. or judiriiil oliifer \ms jiirisdlrtioii

1 reirards proct^dinji-i pfiidintf heforc liini

:

Rule nao (4).

Ifiilr '2*iU Tfi\\i\rf)i Hidi t)nrt>- ro ndnill sii<'!i nf tli- nnitcrial allcjja

tion» in thf pleading nf tli>' oppu'^iif prirly as nvi- tin.'.

1I*10. 'I'lir (n-i> nf jimvin^' a ili.i-uiiu'nl -hall imt hi; al-

iiofitr tn ailiiiit 1iii> heen >iiven tiinler Huh
cpi whn-i lli. niiiissinii to mvc the notitc i< a -aviiij

'if exii (on. link' lilt".

of KiiL'. iissrii u, :

H«. A
alio

jhii. idi, nth. 'ipn'tiaO'

upon tn ]>ri)(lii(-c la'fnro thp (Vmrt or a -Tinl^'c nr dlVn'tT

,

any piihlic or nthcr do

tllJUl M'hnarv witnc

nl.T-.

nt -hi

iinh— \hv (-

1:

iititlf'i! to nn>

V. c. 1-.\ 1--^

, c^'ii anl itiih'- nf 1 .laniiar\-. is'.tt;. i{,iih'
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HAS. Tlie iOi\> oi an iipptiialion t'l r\\ini>\ tlic lint.' for Knit*

liikiiij,' any iiicK-t't'ding ^liall, in tin- ult-i-iitr <•( an nnlcr In tlio

( niui III* a .ludjfc liintlin^' liy wlium l!i.

ill tliu tliH-ielinii nt' thr 'I'll I nVu

ai.l, 1.6

( "U. Itul.' IIMI.

See KiiB. ( lHs;t. utr.' )L'|i

1158.i. Wht'i'e a petnidii ur untiiv ol inntinn i> .M-i\i'ii, t.i

ainl nniifi' i> jriveii tct the jMirtv mmviiI liiiii in ra-r nt liis-r'r

iiji]ii*aruiirt' In t'iiurt liis costs will \>v i>\>y-\\e>\ \>>. airnm-'"'

|ianii'(-l liy a Ii'mlcr <»f J|!.'> for cnst-. lln- prr-on tnakin- the

|iayniont .-iliaU he allnwt'd llu- -anio in lii-^ rnM>. i)ni\itlcil

t!n,' >t'niii' was prnj)t'r. I'ut nut uilicr\vi-ii'; Init iM- iliiK' i-

witlio'it invjtidieo to tin' |iJ^llt!^ oi' citlicr |'art\ \<> i^-t-, ...

to ijttJLvt to i-n-^tH when' M'> .-lucli ti-ndt-r i- imiilf. ..i' wnrn- llu-

Cmirt or .lud^i' ciin-^idfis tin- piirty oniitlt'il. nntuii! -!;iniliii;,'

-ncli notice nr tcmUM-. tn appear in Court. Cmi. Itulr 11!'.;.

I'liis Itiilr (iirrt^iH.riris willi tlif (ii>i piin nl rln' Iji. (l*'>:.> i:.

lotrj ( I'.h. t'Xft'pr tli:u till- larttT U ifiiipil t.i rlx' rhj. lti\ . ui>.i ii,

lllliollllt to Im> tt'll<|i>]t>[l i:. ititl'.-t't-lkt.

^VIlp^<> ilie prtKi'tliin' )<•'<»(•<] nut li.v this Huh li)i> ><>i I ti t••li•l^v.'.)

ihi' pnrl.v M^TvwI will \»- t>iitil1p.l t.i nttt-iitl. iiinl iiic, \u- nllnw.rl iii\.'it

iM-i-i: (luritii'r v. Itiir'i'-^': y.\ V. M. 'jriO.

In Ur Sutton. L'l Cli. It. S.V». iniMct's ivsiMimlftits v* n i,.tiii..i

.l-r VAr TniMtrr lf-li,f Art. w\v> Ini.l l>...'n t.'i.-l.-iv.I ...-i^ mil..
111.- ..,n-..s|M.iidilii: KnirlNIi Hulf. wt-w iffusivl c.^'t- .if :ip]i.'i,i in;;.

.\< tlioli- ni'IMflriiiHt' wn-* n<>( iiP(->>'—:iry •<> 2ivi> tlif I'lmrt iiir.irHiiit i.m.

la //• I'.it'jlvth'H SfilJrunni. tHt L. 'I*. .1 tni-'.'t' Wiis jill.iwfj .M.-i ;

lui ti'IhUt of a sum U>v riots «-ii< iIht^ iiiml.', hi //' i'tf. ./-,,<',* Ti-'i^l-i.

;;:; W. li. 1!!I7. <'xi'niti>rs w cit' cucm ciKts iinTwiilisiniiiliii:: ili-' ;'< ,,.;.!

jiiici' fif tli(> t*'lirt«'r.

Ill N(.(,H-<t V. l/i/r/ni. W. N. iss'.'. 1 i;;. Tn'irinjn;,.,,.j i.f iiii,'n-si> ..r [..?

vnii> fntillfHl midi'i- a will linvini; tn'cii sorvt-ii tiiid nut limine In- :i

rt'iidtrwl .ost>. ^v.>lv alli'w.Mi ,-,,sts nf a[.|..';(i-iiii: <>ii a pi'iih..!i l'..i . .-.,

>tiiiiti<>ti of u will.

S.-e nlso ('<iiiiitl,vtl V. Il>.ljil<nnl. 7 <
'li, 1 1. lOH

WhtTp a inisii'.- j'liiifuri'il on an a|ipi'nl ili-.n-ii not n.iiiiiril h.' v^,.

iioL allowed C0!»t-<: .\rdvii v. fhr-on. .%1 L. T. T1J.

TrU.^t»'.-S ^.TVril Willi linlir,. -f iiMM-ill. all.l lu.M'.p;: a lii.T-'l, iirnir.il

|i«-iuiiii, without any iiii.'rni>,i i<t' lakini: pan iu llif arL'uiiM'in, MU-ir
no- t') ai'iw^ar l>v *^(>|iai'aii' 'imio-.'I mi tin- apfioa! : I'liryuU \. irulnnn.
•:' .-, 1 rh. 47.S.

1154 Tin- <'ourt it .liidir*' may. at tlm hi-ariiiL' "' any "|•lllM^

action or niattor. or upon any ajiponl, qpj.licalion or pro.'co'!-.,M«ii

in^r in any af-tion or nuirtcr in Coiirl or CliainHiN"^. :ind ..'n»C'

wlicthor the same i- ohjectP'^ to or not. direct ilip c-wt- of any
""**

nTJt. pleadin.ir. petition, aHiilnvit. cvirlrnii . a> ouni. -tut*'-
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iiii'iii i>

mini. f!,>8rv length, to b« ili.-uiluKoU;

T.iMng Otficcr to look into the saiuo uuil to ilh

ilii'i- (jiontHliiig. or uin (jurl llieivof, \iiiich i^ Im-
umiuctvaaij- or lutiuiiii. unnwi'sjsrv matter, or h "i

in«) dirt'it iho

IW tllli 111-1-

lliiivof, or of jiiih part thereof a;, he shall liiul to he .iii-

]MoinT, iinnec'edpai'v or to contuiii imnecobiary mattpi-, or in

I* of luinecesBary ii'iigth. In »uch case the purty whoso lo-i-
iiri' -1) disallowed Biiall pay the costs occaaiimed to the otliui

piulii- by suuh uuuecessary prm'eeiling, matter or leiigtii;

ami in any case wliere auih qiiu^tion has not heeu iiiisc.l

before and dealt with by the Court or .(uilgo, the Taxing
Officer may look into the same (ami. as t,, affidavits nn.l

evidence, altliough the same may be .inereil as read in am
jiidgmeni or order) for the purpose aforeeaid, and therer,|i"n

the -ame consequences shall ensue as if be had lieen -|ieci

ally directed to do so. Con. Rule llit.5.

1.. im- Mil.,,. ,.l],.,t lis Kw. HSS'li U. tl«l-J lllh. and t..,i,iil«l ..

l.iis. lli.v. llrilw to, 1(1,1,, 11 tt Id: .^„. .Mornan Oriism. 4tli M TiS]
auil »(! Ui.\ O. 71 : .1, \. liule 4:i,- iiiiil A[ili, (). 10,

J lip Coarf niii,v on it^ nun iimtion f^xtri-iiie the pnwprn fiven hy o,,.
Unit 111 riT:iiiil u, ,„st» ivhrthiT thi- sumo in ohjiytpj to or I'l.it
'<"• lln,H„ V. Iliirdilt, :•,- 111. II. L1I7,

Wli.Ti- io»t« ari> Blini n» to ,,ne cauw of aiti.iii, iiml not n. •,
another, ttie 'rnxiiii: OltinT i< t.. apiiortion the rosu ..s- l.i-c.M-t
1/.. i.'«,.,. I,-, !, H, 4K',

The iinniber of witnesses to iirove !i point is ii nuitter in the di-
.i.nor of the fnsini; (llh.-n ; n,j,l so n^ to ivitnes-es lalled to will
llsh sometl-mii .,11 «lii.h ihe luitl.v laMing them fail- ; l.nh.ur v, .<!,„, H,

llie .Mji.tep riiiist iii,].i Ill taxation inio the in-opriefv of pr-.^.s-l
;ii-a ill nn aftion. though not »p. vi.illy ,lir.;ileii to ilo no; and h.' !.'
not refuse to do so where ml order is niiide to >i;iy proeeedin;.'.-

i

pjyinent .d i ....is
: Laiii'n v. \\ouii/il<!i. 47 I.. .1. ("by. S44 ; .'{11 J„ T.

s,'. Costs of allidavit.s in opposition to a motion were not itiln".
wtiiTe the motion was disini>ised on n preliniinnrv objection: Wlut'
i.i.od V. Whil'irnod. lit P. B. IS.'),

Ill nil admini.stralion action, where ihe defeniiuiii hnd not admitr.'
the piriiiitifl's riirht to an areoant. and had set up a rele;ise. and lial
not ohj.s-ied that the plaintiff should have proieeded under fftifc O'T,.

iillhiiillth Ml" plaintiff was disiillowed ihe extra rusts so (-^eii-ioned. i i

tli.i defftiiliiiit was held not entitled to he allowed his extra ffist> ii-

iit'llil'st Ihe iilnimid : l/.,oi, v. I„l,lirrll, 1.", I'. |;, ^f,!).

Where an appeal was hr'nialii from a Muster's report, in order ^
mis.. ;i ijiie-iioii whii-h WHS nor th,' -nli.i's't .if ippeal, and a snbstaniiv,>
motion WHS iiko made eoneiirrenrly for flie smiiip relief: thoiieh th,'

relief wa,s -iven, no io.its were iriven of either npplication F^iurhin
V. SI. l.i.vi-. V.\ 1', I!, :iis.

The case stated for the imriiose of nn appeal should only rotiraiii

'O Iiiilcli of the tmi.'eedinps es is neces-;iiy to rni-e ihe iilli-^tinns ii]

voiced in tile npreal; see i;nit,iii v Sffn.'linr! lo^iiywri iu . I iltn.

App. nt p. o:'.il. prr Barton. .1. \.

.j£^Ji
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I'l.llllllll

ll .„ ,l„.

A (lirwtiou in an oritur for n r<numU-in!i in ih.' r..i,Miuiii fnn.i
.... N'ci. i-jii ill .Villi. (II. \ 1.. r N... ;;:i. iii,,i ,, ,,, .

I •l« "' 111 '"'. 'I I l.m lii.l.. i!i Tiniiu IMii.r (r..iii .11,

i.II..-. i!ir file ,.,..Ih on (III. liriniliil ili.il til. ..» i.l..n. .. ;,.,. ,|,.| |,, ,,„ ,,,,.,1

;<.,mi»l..». ..(... V. .v(,ii».,», I) 1'. U. 177; lint ihc ii.m n-i.i. ..f III

.l.lnf I- iiipt ii.....*-iiril,v II irrniiinl r.n- .li.jillfm.in- tl,. ^i, ,,f ,(
/.'.,»i/f,( 1. l;.,).,.(/irB Timrn. IS |'. II. ill. ,i,„| .„,. Ii,,,lhlt v //i.rai,,.
l:«'l. -J K. II. :S)ll: N4 I,. T. .-,«),

^

A ilffi-lirinnl M '.'if-iH of ;ilti.ln\il.' n m...i i,. , ,,.,.,..,, ,.,,. ,,, ,„
.(.tirliiin, l.rt'liiirfil lit'iiiiiln; n ^tny nf [irn< .liriu-, nniil
-li..nlii lint- «f|.iirlt.v for .(jkih, ivii Ilnw..<i ..n t!,, .L i

II. I Inn for not uiviiiu wirnriiv \\ hit' I, , A' j-i 1 1 1.^. *. \ f;.i

•J I ii. Ml.'; 71) L. T. ai.

Wli'T.. ll »1» iif II Sli.Tltl 11 iiil..i.|,l..,n',i II, , i..| Itii.i li..,i,

..i.lrnii tn hf iniiit Iiy till' linininnl. iinii llir i Ininnini ,,i,).i.,i|,.il.

n-Iiililli: liiul tllP 'x....iiliiiii ..1 ..jiii.r >l I, I j.nv tlnni ,|. ,1 !..,rli' .aiii.
lit. I., to piiy. thp Slii.riff wild tint .illnwi.ii .ilkI- ,,f ,ij.i. II,,,- ,,„ tl,..

ili| I: I:t I,. irrl..(. ,. Ilf \l„ni: •-".' Tli. 1 1. I. In

In ll'lln,,, V. Hull, ill r. [.. .1. ;il. a SiiLii'V iini s.„ril,v .. rvpii
iviiii notiii. Ill' iinilinn for IIuhI nnliT in nii nit..riil..mii.i iiijiii..r wuh
lllitWril COJitH of lM'|i**«rillk' --m. .i|-.. fl*.,/.. , '> „. \ linf.l 't I'l^ 1*,

ill.

ri,>t» III' 11 pcmin iiliiiiNiilliii 11, iiIiIlii ilnii ,l„.r.. i. ,,,, inri-ill. i j.„i

^»(ffi( Siirtl"rn v. hutl. 1' 1^ I(. 1 1, 'Jst, ..i- ,,„,., ii„,,, ),,, i.y ,,,i,t;,l(,.

all nriifr will lii> niinli. nLMinsi l,ii,i /.,.,„, \. l',.:„r, 11 I', it. ;:tM. v.i||

hp (fivpn :
tint nut nf n p'.rv.in n,,t iiiti.ri'.*t..il .mil ti|i|.. ii.iny ,, |,.

t.i ii>l( iiwfs
. f'tmiiMI \. Uolnl'ind. 7 I'll. I> 17.': If' 1.-/,.. ::;i \v

ll. Hill: ll'oH.,. V. r;.iri«. II 1'. II. i:lii.

Till. r«iiirt iiuiliiit iiri.vi'iit lli.. iiiiiii.,iiiinri nf |,i.i..,,ti- i.,ii,il.,i r,.

npiiPiir. but liiii.v NOiin.tlinPS ppntPCt an pHlatt' lij nllnwin^ unlv ..n..

M-I Ilf ^ll^l^ 1,1 ....V.Tiil |,iirtii... :/...,* \. .Sfiii,/-,,/. _',s S.il .I..iii I L", In
Itr t:ngli,h\ Srttlentliil. (HI L. T. 44, Mm , nM. .it .i iiii.ip,. v..,,.

allnwpii. Ill' I'.'i'ii: propprly fprvpd.

A soli-itni- was b.v liirrPtioti of tlip Cniul (-allpil ',|| to slmw ,:i,,.,.
ivliy li.> .linnjii not be pprNnnaii.v oriliTpil In pay tlin rusts ,,f mi
imp.. Ill pinsii iiti'il tiy liim for nn ulliriop olijirt. ami not for tlio li. iiplit
III III- ..iipni till' iipi.-.tlant ; nti'i an orripr was iiiaili' liir.'i tiiii: liini l.i

iniiplnnify his I lii-nt niriiinsl tli.'rnsts: It'iiliiii y I/<(<t. i i,nii, lytii 1

I'll. ar.i.

linn. All iilluttiiiu'i,' shall lull 111. iiiaile forjiiiy .hiImi- for'

|ii'iiiluilioii 111- any initici' or in.^poitinli iitkIit iim .il llin'i

Ii'iili's I'l'liitiiif: In llii' priiiliiction and iii-|.i.rti.in n( .In, iiiM.tiis,

imli'ss if is shi.Hii 1,1 til,, sutisrni'tinii ..f ilm 'rnviiii.' uili.i.r

thai flip.-f weri' i;' I iiinl -ullii-icni fi'iisim. for inkin!; tlin

orilcr. ;rivin;.' tlio ii.itid'. m- tmiliin^r (|„. ins|„.,.|i,,Ti i',,n.

Hull' n.iii.

Samp in substancp ns Km;, nHs:(i |;. tmi-j
i I7i.

I'ostB of Inspprtion wpfp not allowi.l ln.tw.i'n pnn m.l inrtv in»i.,»„ V, Xnall. Ill (ll. n. ,-,l7: ir„.;.,,,,j ,. ,i)„„;,, ,-,o j. -'i-, 4.,.^.
iniil .SIX atlidavifs on piuilnitinn li.\ tlip sum.. pait\ w.r.. .lisal!..\\. ,l'.,ti
II lavaiion li.'fwi'pn soli, -Iter an, I .li.nl

: ll'ihluiu v i;).,;,.,.. 1.; p. It.

1. 1.-M7

ia77

Kula UU.
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Rui.. 11^6. The costs of reraoring a bond or other security

11M.U58.
j,^^^ ^,^.. ^,j (iig Court for the purpose ot hnngii.;: iUi

'''»'""' actiou thc.reon. in..v he taxed as costs in the cause in tlic

!S^„ !^;;:;;; \Za.; .hereon. Rules 23 June, 1894, 1373.

flle^.
nctiiin

Taxation.

! .,

Catiaila (ij

apical til

No hill or

foalt ev-

(i) GeneriiUy.

1157 Wliere costs are ordered t.. lie paid, a Taxing

(iillccr mav tax the same, «itliout an express reference t.>

,
hiiii for that purpose. Con, Kule 1197.

Where tl.e swiio,- is under no liability to pay costs to his »oHciio

tor --e. whe,, the^oih.,or i»^».^... on^a .^^

--^^—
'-TiH^'^ Ar.r^str=i^r^^

SSEa£S^^^^rT;:s^'^^r;^^^^r-.™-
EJw. vii. c. Wl, s. 320 (3>.

As to tost, tasahle to suitors appeariug in person, see note ;

-

Itulc ll:l"- auitra. p. i:i-t:i.

Tl.e Master or a Taxing Officer .s not justilied, without a d.r.cttou

Ji,r.^r^.:"ir^;•u^"'nt^1::-1™^^.t"-:';::;
where Rule lli« applies.

(„) When the costs incurred in Canada of an aprcn

to His Alaiestv in His Priw Council have been awarded, ai.l

V.ZCI not been taxed b, the Registrar of the Pn-v

Council, the same may be taxed by the senior Taxing Office,

and the taxation shall be accor.lmg to the scale of the Prn>

Council. Eule 1236, 28 Xov., 1903.

n,i. ;,'»lc does not apply to a ci.se iu whirl, th.. J"'l8'^''"<?f. '!'.•;,,','

115S Xo hill of c"<t^ wliere the amount claimed exceeds

, S311 i- to be taxed bv the Registrars, the blaster in <)id"n>!-y.

the Ma-ter ,n Chambers or Clerk in Chambers, but every ...1

exccidin. that sum i^ in Toronto to be taxed by one ot the



TAXATKJN ol' KPSTS.

Tii.viiig Dllicers, uol^vith^^taluling anvtliiiii; in tlie .'nurary

tfiiuainei! in the order tVir taxali"n. I'-n. Itiilc 1 !;*,>.

>;,, Cliy. o. 310.

1H"!I

Rulea
1169 1162.

Miis h'ulc iiifrely applii'> lo i-n

1 any way restrict tlie jui'i>'Ucii

ts tiixjilile in Tnr.iiuM. ;ui(! -In.'^ i

111 of lui'jil Tiixiiii: (nii'>Ts.

lldV. \Vi!(re a iioiic.- ni taxntidii i> iiO(i--ar; . une -lav's'

notii-L' -liall In- siilVu-ifUi il" ^ervetl with a mpy u\ iIm.- lull nf

!

co^t- and iitliilavit oT i1i>1mi'-eiuonU. I'di. Ilule llHV*.

Sif Itule "i". T. (18.j0> 48.

Wld'i'i- u piii-ty iirori>p(Is with a t;i.\;i;i(.ii \\itlii.:i: lii'-j'u ii-iilr.

liii' taxation is not vni.]. and ;ui .xri.>uti')ii i>sii- d !,!• iii. - .i-;, wjji

ni't ho set asiile. I'ut tlii' (iiiijn^ii,. \mi\y is (uiiy •>i:iiiiiil fi ii ii>-t;iMi

tJdii: Cranston v. liluir, \'t V. It. lt»7.

Where the soli;:tt»i- tor th>' iiarty ordci'tii t" vay oosis atn-n.l- ili.-

r.nxaiion thereof, >eivioo of thi- 'jfitiJicate of tlip Taxing' Oirici- i tin-

uihMnin :tlli)\vprl before isstiiii;: oxeciitimi. is not necei^-iarv. ili :i:-ii

lU-nal: /'.-/W,-. Ii. a L. .Iv,,,. v. .W,:,,/. v. 4 O. L. K. <144.

IIIIO. XoiIl-i.' of taxation >liali lun ''t* m'CL"^>arv v, lun- tlir >'.i''.'..f

, 1.1 . 1 -
1 ,

'
i

- i.i\ntioii

ilfii'iiilant !ui^ nor appoare.! iii ijeivcm. or l.y hi- -"iu-HiM- <: .u.^-rva-

gr.ardian. Con. Rule 1200. ri^^iSini

.See Rule T. T. (185(>i 50. APli'arH.

As this Rule only (!is]iciir-es with iioiict* of taxiiiinii to <lcft'iniain>

who have not aiJpfareil. it wonM -iLviii to be intPU'teil that wlien'v<'r

a fii'ffndant ha^' apppnre'i. li*' i^ to be entitled to notice of taxatiiiii,

anri (notwithstanding thi- liujr* norioe iv nece=>ary when the dff.'.,-

dant has done that wliicli Is eiiui\aletit to apitfarinc. such as con-
senting to a Judge's u!iIp! or ihi- liki' : l.fuinl v. hmi. ."i Dowl. IJ.'i

;

Arch. Pr.. 13th ed.. 4.*:i.

116|. Tin.' Taxm^ir Uiliftn- may dircci wlml pariir- aiv I'-'iii'-i'i

\<> iiUvnil bofuro him on the taxation of eo^t- tn 'k? \n,iui- Uv k'i'.ii^.

a f'.iiiil or e>tate, and disallow the costs of any }'<]-'.n who-'

attt'iMlance ho roii~iih'i> umieios.sai-y in fon.s.-(]iU'ncu i'^' Hu-

iniirr^t of the party in the fund or r-tate l-i-inp- -mall i.r

miintc. or snfficientlv prntooted hv other partic- intere^tfJ.

(on. Rule 1201.

I'iciiiiiai with Knjr. dSS:: ' it. Vnr2 f2~).

1162. W'hei'o two or nmiv .', 'fondant- dcl'i m! hv dilfrivii! ii>mm..i.i.-

sMlicitnr> imrler cirennKtanrf^ cntitlinfr tliciii in hut our M-t .^''un''.7'"

of co^t-. the Taxin.iT Otlioer shall allow Imi n^,. -pt of rn-t»; ulin^.';,!"

nntl if two or inon- dr'tVu-hini- dcfriidiiii:- '.v th,. .;inin .-nliiM- :;|',',;r;r"'

\>'v -.pnrate imnece-arilv in their defemv-. or .Mli'-rwi-,.-. the"!"'?,"
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everiaic.
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Taxing OiVil-lt --^liall allow !mt uiie di^oiue and set of co.i-.

Con. Kiik' Ui)2.

Sm' Cfiy. O. 315.

As to th*- circuuiBtances entitliiij,' ilefcntlants to wever in their <\.-

f.ii<e. se^ M>ibi,urm- v. Totontn. Ui 1'. U. ::4i;.

Wliprc iin iutioii is rried ayainst two i»r iimrt' tlffciulants, nnd tii

jnOfc'iucnt is against .ill (lefeii'lant«, a liefptKliUit wh(t has put i;i i

-fparat^ ii<'Ji-iin' is :il<iiit' liiiMf for die costs uwasiom-d by it; iw
uthtT dt'fenilants an' not linlil.' fm- those costs: Stuitim v. lUmn. ij

g. n. It. '.«). 5-.»y.

As to the riqht to contribution Jiiuoiigst cu-d.-feiitiantj; madf jniii-iv

liable for iilaiiitilT'^ costi*, see Fouvliii r \. Si. /..im-. i-*'. I'. !i. :.'"-

Where t\v<» or more defendants dolt-nd by the same solicit.ir. an i

the action is dismissed as to one with cnstw. nnd succeeds as tu oiini •

the plaintiff is liable to pay such propurtion of the costs of the jn;i)t

defence a.s the successful defendant** are liable for: thii*, in the abs< n.

.

yii anv special agreement would be an aliquot share: Biumnont \

.

Sciiiur, VMi. 1 K. 1!. iiNl' : SM L. T. '2l',4.

The rule which rciiiiires -h-lViidiints in the .suine interest tn j'tm lu

their defencf. appfars only to apply to defendants standing- i; i

lidm i.iry position, cither as trustees: Fmr v. fihtriffc^A Hare, .'.:^

.

or ct8'«ix yue trualent: I'ciUon v. Brooking. -I L. T. 731; Martin \.

Saiiiii'><'i>. IV.i <•. h. .T. "JIKi; Sni. Pr.. 837-S ; but see C'rairf-.Hi v

/.null/. S\ Gr. 2."!. Thus in a snit for speciiic performance Iv i

vendee' aJ::^in^t the vendor, and i\ subsequent vendue of the same it'-;'

eity. it was held that the defendants might properly sever in their !
ten.', nnd employ separate solicitor.v: Barrttt v. Vawiibill, T I'. 1:

l.'O. Hut when husband and wife severed in a i.arritiou suit. '!!

rosts were urHered n. be bni'iie by the wife'.s share: MUdway v. (Jiii'l-.

n; I.. J, <'by. tit>7. Members of a lirm which had been dissoh.<

were lield ei-lhleil to sever in their defence : see Hi Ibniini' v. 'Inf-iit-

stipia. So also in an action by a municipality aifainsl a eontr;iei>.i

and one <>!' liis sureties, and the representatives of a deceased -^upi;.,

the defeiirlaiil.-- were held to be entitled to sever: Lwjini w l\-''l\ W

V. It. Utii.

Where one uf .-jeveral dt'fer.dniits is charced with fraud, the .itti-is

are justilied in severinp. even ihouj:li iliey stniid in a tidncinrv i...^:

li..!!: vee <-<.,n,u!hj V. Il'U. ' W I!. Ml.

Where Mei' n-iiints have y.^vevei] under eireii

'.'.(ie improper. wmM diseniirte nn

:\laster cannot act under this liuiv.

idittus costs eeneriilly. Tlie liule apjil

Illy ipp.

lut'.. thi

the detV

defeiii!:-:

conspipn

<h. ;{TL',

The Tiixinc OHi.

appear scparnloly ^

to in thi.s Uuir: Iti,.'

more than one ver

periv u-ade: t/.,,,/,

see Rr !>">'»•, 1S!I7.

ii>iani'e> which, if

of them li» e.i-l-

f the jiidpment iiw

:

y where fill

blMiiie f..r the

alil

VeriUJi

rli-m

and otie set cf

Rr[<i V. Si,^phi„x.

er has a dL'^iT-'tinn m iilh'W to defeitdmu

eparate sets of costs except ill the rgses re

F'-r// V. Cuiilix. •*.<'» rh. D. 444: and also to di

if costs where -epiHMie defences lliive h(>ei!

„ V. n,<uu„. n! r. \\. ruti. 4ni: i7 p. \\.
"

t V\i 'J'l: 7r. I,. T. fins.

V-\ th.' vlli.ll Mjll efeiidnnt-

iV Wnr'^biii!.' on Costs, p. 124.
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liu appeal from a Taxuig ultufr as lu wliriiuT (lrf.'iMliiiit> wen- Rulii

ontilled to separate costs, where it was not >ln'wii itini lit* Latl not U63, 1164.

(.\t'rftseil Ills discrt'tioii al all, or that he hail iloiic >-> on a wy'iin

laiiiciple, it was litl.l that an appi'al ti'oni his .l.-i i.si.ifl coulU not t-i

. . iirtaii-.ed : UuiimeU v. Coaki, oU Ch. U. Ui.

At to the mode ot ta-\ali(ai whfri' two or iiioic ,li i.iolanl.s .li-

IfUd by tlie same s.,liiilor. one of \ai..ui son os. un<! ili,. oih-T fa:i.s :

..,e Clark v. I irjo. IT P. It. '.'till; and soe «,un»o..,/ v. .Sinioi. ..nj/io.

|,. iisu.

Where one of several defeuilanls is ordered to pa.v iho plaintiff's

ro«ts of the action, iu the ahsenci- of an.v express direction ti> tho i on-

rrarv, the Taxing Officer should allow the plaintiff the costs incurred

against other defeudantrt as to \\lioui tlio a>'tio;i lail.vl: h'll'^/'i

;incc(orit'» v. ((.iiin, llKll, 'J Ch. 7lia.

Where a plaintiff succeeds on some issues, mul a tlilVudant on

others, and the costs are to he taxed to the successful parl.v iu such

issues, see l.iivkiird V. W uiitlli. 1' l'- H. -'«': ffroan v. Houston, 1'.«)1.

1' K. B. 8.W.

Indepeinleutl.v of llii.s Ituie the Ctairt nia.v allow .iiiiy otto .set of

costs to .several parties appearing h.v .soijarato cotiiist.l : Ui:ihtn v,

.l/o./maon, ISIW. 1 Ch. 3."il.

1168. ^Yliere any party (.ntitled tu co.sLs rcl'ttse! "t i"'- Si*!,', '„,

oli^'Cts to bring in Itis hill of costs for ta-xatiou, or to iJfoi.:ure ta^,,.-!-

till- same to be ta.xed, and thereby jiri'judiues any other iiarty^

the Ta-xing OHicer shall certify the itists of the other parties,

and certify such refusal or nefflect. or may tiUow siuh party

refusing or neglectiug a nominal or other sum tor suih costs,

-o as to prevent any other party heiu^- [ircjitdiceil l>y such

refusal or neglect. Con. Rule 1203.

Identical with Eng. (lS83i R. 1002 C-'Si.

11A4- Where a party entitled to receive costs is lial>le»rt;'J_

to i)i\v costs to any other party, tlie Taxing Officer may tax

the costs such party is liable to pay, and may adjust the same

bv wav of deduction or set-off. or may delay the allowauce

of the costs such party is entitled to receive until he has

paid or tendered the costs he is liable to pay: or the officer

mav allow or certify the costs to be paid, and tlie same may

be recovereil liy the party entitled thereto in the same manner

as costs ordered to he )iaid may lie recovered. Con. Rule

1204.

Same as Eng. (lSS,",i U. Wf2 CJll.

I'nder this Rttlr a discretion i.s allowed as to wht-tlier or not there

shall be a set-off of costs in the same action oi- iirni-eedinc. wher-

ciw'ts are awarded to and nsiainst the parries. KiinitaMe cnsidera

tions are allowed to enter into the dLsposal of rlie contention and

there is no strict right if. the if arter - Mt-rarthir v. foo;)cr. V2 P. It.
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Bale UM. 1-') I ^vhere a set-off wns refused i

R. 'M.

Re ri,nki, 1". P. R. 2tt9: Ut !.

Tilts Hulv <Ine^ not eimble-thp Tnxiug Offli-er to set-off costs payabl*'

in different actit.ts between the same parties, but only costs incurr..|

in the same action or proceeding: David v. fttcs. 1(*«4, 2 K. B. 4".."'>

;

Btirker v. tlnnmhiy. T. Q. B. D. 009; Ha^aell v. Utanley, 189C. 1 ( h.

»^iT, (whcri' a set-uff of cwts in the High Court against conx^ in ;i

County C'niit \\m lefusedl ; Girordot v. Wclton, lU P. R. 201; i,V-

icards v. Uopt; 14 i^. B. D. !J22. Interpleader proceedings {Bark<r \.

Hemming, miiirat. and paruishee proceedings, (Darid v, Rees, aujivn,
•re separate and distinct proceedings from the original action in whi' h

they arise. Nor does the Rule extend to judgment* on a claim ami
counter-claim where thi» lattor is in the nature of a crows-action, so :t-;

to be treated as a <listiiict judgment: Link v. Bu»h. 13 P. R. 425. It

appliee to tnablc v<B-ts rweivable out of a fimd by a party to be s.'

off against costs payable by tiiat party personally in tht.' suit: li'ilt-,:

V. Wedgu-ood Conl it Iron Co.. 28 Ch. D. 317: and to enable costs pay
able by a married woman out of her separate estate to be set fiiT

against costs payable to her in the same proceedincs : Hamiiu>nd •..

Keachie, 17 P. it. 565; Pelton v. Harrison, 1802. 1 Q. B. 118; QT, L.

T. ^*r..

Where judgment is given for the plaintiff on his claim with cnsis.

and for the defendant on his counter-claim with costs, and directin-.:

the amounts ti> be set off. the plaintiff's costs should be taied a^^

though he had wholly succeeded in the action, and the defen<la!!T'-

costs should Iw taxed as thoiiph he had wholly succeeded in the action
Summcrfeldt v. .fohiii>ton..M P. R. fi.

This Rule, however, duee not appear to authorize the Master o

Taxing Officer to adjust the balance ,^ue on cross claims for costs.

where one r.f the cross claims is in the nature of a claim for rnniri
bution for costs paid by a defendant which the plaintiff wa*; niso

jointly liable to pay, but of which lie has neglected to pay his sharr
Fouchier v. St. Louia, 13 P. R. 318.

A set-o£F of costs awarded but untaxed was refused, but an oppor-
tunity was civen to have them taxed, and payment of t*' costs diip

ti the nthpr party was delayed to enable a set-off to he made: .f*

Vtaushny. 4.5 Ch. D. 318; see also Re Clarke rf Holmf.n. 16 P. R. '.r..

The Taxing Officer .should not close the taxation of the costs of rliA

fiction where interlocutory costs are to be set off. unless the party
entitled to them unduly delays bringing in hi? hill : Conninmu \.

Park, In P. R. 37.

A change of solicitor is immnteri;)! if the costs are in the fnn\p
proceedinc: Robert)! v. Bu^r, S Ch. It. 198.

The ser-off which is authorized by this Rule may be made irrosppr-
tire of the lien of the solicitor of either partv: see Wrifjht v. CaJvn-t.
?.4 C. L. .1. .^-.5: IS C. L. T. 218. Rut the ultimate "balancp found
due by one of the partners in a partnership suit cannot bp s't off

against cost.*; prpvioui:Iy ordered to be paid to him in ilie arTion.
to the prejudice of his solicitor's lien: Dnwxnn v. Moffntl, in P. \l.

336: nor can the costs payable to a beneficiary out of an estate W
Bet off airainst the cost^ payable by him to ofh^r parties, to the pre-
judice of his solicitor's lien: "Wright v. B^V. Ifl P. R. 33.5; 24 S, <'.

R. 650 : and .«!ee Hieron v. Hobsoti. 47 L. .T. Chy. .574 ; see. howev.-r.
Britjiiam v. Smrth. 17 Gr. 512; but in this case no question of li^n

appears to have been rai.-M. In the case of costs not within this

/?«/'. by reason of their not being in the same action or procepdinp.
rhe soiioit'-.r's lien may pre\ent :i -et-nff: «*.p note-! to Ru]p HO.'.
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In the followinj cines a Bet-off i.f io»t« in thr snme ailinn wMltulelMS.

alloued without regnnl to tho solicilorV lien ; yvi„«;c v. (.lo.js. in Lh

1 0T6- 40 h. T. 512: Cameron v. CamptWI. 12 I . <-. IJ. H. -'l^; 1

p K. ITOT lo«iv V. Hol,M». 8 P. R. 2.',;!; .U«x„-.» v. i;«x,c.». ,
1'.

K. 63; Riiwlinei V. Smilft. T Si-. iSI-

Interloiutory CMtB Incurred before judgment mn.v In' sci-oft hj- ilii>

TaiiDB OlBier, without fy oi-iU-r ; Kiilf 11I'..'k Imi n im mf'il «fi''f

^"gmfnV an order ia necesaary : A/!/., v. a«((, IS I'. I!. W.>.

Where a aet-oll of interloculory i-wtw is iirclfnil. ili.- >Hi-.ilt »hnuld

be made before eiecution is isauwl, iind the fse^uti.m fliouU I..- i»-uwl

only tor the balance: J'.-o;.li'« II. A L. ,l«.ii. v. Xl„«lv!,. 4 il. I,. K.

H44.

lien. A set-oll of damaj-'es or c-o^t.s hrtwi'eii iiarties -hall :

not lie allowed to the prejudice of the solicitor's lien for costs

;

in the particular action in which the set-off i- -misiht
:
hut

interlocutory costs in the same ivclion invarded lo thi' iidv.-rso

party may be deducted. Con. K.ile 120.5.

Taken from Rule T. T. 1850, r^2.

Thia Rule adopts the former Equity rule, a» to -,vhich. see Pru:,,!.-

V. ahag, 10 Ch. D. TO.

The Eng.. 1S.S3. R. 9811. is entirely different, and as fnil.uvs:—

••
98!) \ set-off for damages or costs lietnein pnitiee iu.iv be <i;i;,r.

ed noniithstanding the solicitor's lien for costs in the pnriicnh.r cans..

or matter in which the set-off is sought."

The concluding clause in this Kale appears to be already coyer.--!

by he provision of RuU: 1104. As to what are " inter! - ---

s« Clarke V. C,fighto„. 14 P. H. lOT
;
«" f''"•'^. '

V. R. 04; Flett v. Way, 14 P. R. at p. 310; Ehjf

400: OirfiriiM v, '
''*

.In.iL'.. iit the

-.liliin iliciein,

on the pun .if

the

It to
..ji,ai.|.

icntorv costs

I V. H. :'10; 10

Hull. IK r. It.

Wclla

This Hall- does not.iuterlere -.viih the power of i;ic

trial in ilisimsini! of ihe costs nf an action and cr.niiter

to direct a set-otf without regard to any clnini nf li.

solicitnis: y»inu- ,^•.(i. 7 V. ICdu'ii.l'. .'. 1 ). W. 1!

The (dninion Law Itnle ."J. fnmi which this K«'' is taken,

simii.ir terms to tile English Rule 03 H. T. 18Si. The wnrrU

ages and i-iksIs
"

in this Htilc apply to damages nm c. ,ts pay

separate acti.nis: and it is only where a set-off of ilaniases aii

in separate actions is sought that the lien o( the >'ili' ""i; '

protected: (in.iiji v. iV«((,n. 1 S,-. .".IS: /)«»« v. 1U«(. l" l
.

1

Sentt V. nirlirlKjiirg, 11 C. B. 447.

!"mler this liiilr a set-off of damages and costs Ismw if!

parties in different actions cannot he ordered to th -a
lien of the solicitor of either of the parties

:
Tiinx^r

R 4"c sw fuitlirr as to the applii-alinn of tile H"l'

polls. 8 Jur. X. S. 117.1 : Vmiiui v. Il„h!i„ii. s I'. It. -J

48 I.. T. .T.'J: !<irh,. v, II. „,.,,!.:•,. .-. <}. 11. l>. i'*"- '

mercint Triii-(.'ll€r.i' .["-^(Kifitwti. 7 V. H. "J.".*".: M'.hoii^

18 P. I!. .'i!IO: llnvi'l v. Reet. lOlH. •_' K. B. 4:;.i.

On the application of defendants who liail .iiililove.l tl

solicitor. ;l s..r-off liiis Luin tillowcil o'" insTi. !iie !iy '},' p!a

• iltm-

ihle in

1 cos IS

1^ same
inejirlice ol the

V. rinir. 17 P.

. f.ml,- V. fVii,'-

•.:•,: I!, Ihu-nlil.

iiihhrrt V. l;,iu-

H.nik V. C.o/.. I-.
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BUt UW. uiiu 1.1 the dBfcuUHUu. us to whom he bad failed, ataliisl dauiates aijj
costs due tu ilie iilailitltt by tbe otber deleudaut» aa to whom he baJ
•uweedeU, wltbout regard to tbe plaiutlff'a «ulicltor'» Jleii: Hnuliu^,
V. Uticell, I Sc. -SSI

; Umrge v. EUtoii, 1 Sc. olS: foiluiie v. UUik,,,,^
1 U. 0. V, B. 4US; «TOiu(te v. .V«(,te, 1 H. Bl. L'3; Btini (,/ t ;.p.

.

Canada v. Thom(u, 10 Gr. aSti; llrifrAl v. Vlmid, 1 L. T. ISJ: 4
Dien-. 7IC; but aee WUtoit v. «iii(.-ir, 1 (.'by. ( h. llilP; aud thi», even
tl.cuyh the defendaul« appeared by different solicitors : Lee* v. A',%
ifaH, H A. i; K. 71)7; 5 X, <t JI. M(l; but «ep lIHsoii v. .•.loifjei j

Chy. fb. 1B(I; in /7e(» v. Uoj/, U 1'. K. 312, a set-off under sueb
circumstaiiceB. to the prejudice of tbe solicitor's lieu, was refuaed.

ClaiiuB lor tontribuliou cannot be allowed by the Master, .n
Tuiinit utScer, by way of set-off; see t'oitchier v. St, Loom, 13 P. K
31S; tbe application must be made to a Judue: Ih.

The lien of tbe solicitor only holds as against tbe opposite part,
to the extent of the costs benveeu solicitor aud client of tjie cau-*
only, he cannot claim a general lieji lor all costs due him: ntcijU-n^
V. llwtoii, 3 B. & C. 536; Hol.oii v. Uaaketl, 1 King. .N. C. 727.

In Jeui.w V. ll«ni», 11 W. R. 943, tbe lien of the solicitor wa-
declared to be always subject to tbe equities between the parties- an.l
see Aleioer v. (j-m,,.,, U U. 7 g, li. 4UH; but thin view has not al'waj,
beeu maintained by tbe Couris : see He Chliivd, L. 11. ;; rliv Mii
It riyjtt v. li,U, supra, p, las'j.

To the ordinary rule that a set-off of damages aod costs in separate
a.tion.s, i\ill not be allowed to tbe prejudice of the solicitor's lien
costs payable to a trustee jut of the trust estate form an esccption
and nheu costs are ordered i, be paid out of a trust fund, tbe lien
of the solicitor of the person entitled to receive the costs will not b"
allowed to interfere with the set-off. against the costs so payable, o!

moneys payable by the client to the trust estate, though the latter
' payable under a judgment recovered in a separate action.

nuiy

tfc Harrald, ol I.. T. 441.

Whetuer. for tbe purposes of this Huh; a claim and . i.unter-claiuj
are to i>e treated as separate actions is not very clear. In Jtmtcii
V. .Vf /son, 1

1 v. R, 121, where tbe claim and counter-claim arose out
ol the same traosaction, the set-off was allowed without providing foi'
the solicitor's lieu, see also ^Vc8tacott v. Utran. 18111, 1 Q, B. 774
but in (avadmii I'aciric Itii, Co, v. Uiaiit, 11 1'. U. 211)5. tbe claim au.i
conuter-claim. though arising out of the same transnctiou, wer.. h.'l i

to be separate actions, and a set-off, to the prejudice of the solicitor'-
lien, w-as refused. In flett v. lltui, 2H I'. I,. J. 192. a set-off of daji;
ages was allowed; but uoi a set-off of costs: S. <",. M p R y]-'
and see W'estacott v. llerati. 1891, 1 Q. B. 774.

In tbe following casi-s a set-off of (ost.s payable in separate action-
to I lie prejudice of the solicitor's lien was refused: Webb v. Volrthur
4 Cliy. Ch. 63; Edn-ardu v. Hope, 14 Q. B. D. 122; 53 L. T. «»• Cath
ben V. VommeroUil Travellery' .iamcn., 7 P. .:. 255: and see Ron v
ilcl.ini, 7 P. R. 97; Uardell v. J'rctioui*, 8 P. R. 142; Saritcr v
llemmms, ."i Q. H. n. tl(i9: Hlakev v. Latham,, 41 Ch. D. 51X.

The scdicitor's lien altacbe. t.. money payable lo tlie plainlilt l,\

way of compromise where such money is in substance the fruit ":
Ibe action, and if a solicitor having: notice of the lien procures rli.-

money to l)e pnid lo the plaintiff, he litH'omes personally liable to
sa'i>fy the lien: /,'o.v^ v. Itiij-tuii. 12 CIj. P. I'.HI,
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TU.- possibility of a «olicit.>r Lfing nl.l.' i^. nvnwi hi> r..^ts i.iit nt
f"**"

,ome "ther fund was held u..t to he a siitli.imu irnnii.d i<n- iiUowiuc "B^. iio?,

;i M't-.»ff to the prejudiLe of liU lien: Mol«utm liatik v. fnnper. IH V.

I!, auti.

A set-off of judgmeuts wrts ullowed, iiotwftlistjiiiiiiinf nii ji-(sii;nmeni

..t\iiie of the Judgments for the benefit of creditors: U""fi\i \. Can.

Bank of Commerce, 14 P. U, 258, and see 11. S. iX c. 147. s. 2(J.

(osis line by a party imiividunlly cannot be nniiTed t" be »et off

iigaiiM't a fuml due to biiii m a tnliuiary clnuiHliT <<r cwf _\siuiist his

lit-nelicinl interest therein: I'hUUita v. Uoi'vlt, i;*"l. 'J rii. T7:V

llOft. Co^t- may Ite taxed <n\ an awani. ultl

time for appealing from or moving against ilic i

not elapsed. Con. "Rnlo 130ti.

Arbitrators who liave power uihIit u statute ti' .iV.u'l

not, unltws* expressly antliorizfd -,. U\ ili». awnni ih< lu
'

oolicitor and client"; lie Bi'ity A 'lurontit. Vi P. It. :

fonid thf\v do so on ii reforeiioo nt l.a«". hut it wa;* 'i

Kqiiity: Bee Morilul v. J'iiti)irr. U It. l> ('by. 2'J. /»» .\

and Andrem v. Bfirttev. ">« L. T., per Fry. 1-..I.. ai i-,

excess of jurisdi'-tion may W objecto'i to on f;ix.ui"i

iil.jR-tion appears on th.- fnce of tlie iiwanl : //< It-nh'

nupra.

The arbiirator8 should state the ^cale on wbicli ibf n

are to be taxed: see Rv I'te-flou. HI 1'. It. 318.

As to the cosLs of iirl'itr.iiinn jreiieraliy. .•*'»• It. S. O. >

ft aeq.

ough
Wiiril

the

ii»f f»i

III; IIP ilh.T

,.,1 l;|

hcrwi-
rllisll.

75!).

ivh.'l

,1 T.I

• in

1,..!..

This
the

-i:'/...

si-* ;1U If '^-i

. li'J. WS. 15.

1167. All bills ot i-ost= or ilisbur.-ienieiit- ill iiilimi- fm' i:

till- administration or partition, or for tliu forii Injure, re-"..

ilemptioQ or sale of mortgaged premises, and all liill- in "lln'r

aftiiin.s where the amount is to be paid out of an estate or "it

of a fund in Court, or in which any infant. Iiinatii- or porson

of unsound mind is intere.stfd (or which i> to be paid out of

auv estate in which any infant, lunatic or person of iiiisouud

mind is interested), shall be revised by one of tlii' 'Paxini;

(Itlieers at Toronto, before the amount thereof is inserted in

anv certificate, report, judgment, or order. Con. Rule l'20T.

lipvision of c(Wts pa.vablf out of " a fund in Court " is not eoulini'ii

to ca/«eB where the Court ha^ judifiiil control over, or has to exereisi'

some judiriai fiinetion in regard to the fund. The expression '" a

fund in Court " has no terhnioal signification which makes it mean
anvthing different from " a sum of money in Court "

: <'nusineaii v.

/,.,rrfon Fire Ins. Co.. n P. I!. 4i

The Court will not permit costs occa.sioncd by improper litigation,

or negligent conduct of proceedings, to he paid out of an estate under
its care: and the amount of costs alloweil between s.ilicitor anil ilieni

is not conclusive as to the amount which will he aliiovi'ii oul of an

retfafe: Rrmrn v. Burdrtt, 40 Ch. II. 152.
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Kultl Where costi are pnyable otit nf a fuiut. a tiixfioii <jumnt i„.

IIM-UTO. waived by nerecment between the titillc'itnni without 'he confeut nf tlie

pnrties bt'nedrlnll.v ititerexted : see hi n: Coniti; IH!(M, W. N. S (IJ^
Tlie Rulv applies not only to action** ititcr partem, hut also to ex t,<ii'

liiiitter*: (.w Hv Sturit, .'» t >. I.. It. !iy.

for costs, until such revision by a Taxing Officer; but in tiiv^

of urfrency a writ of execution may be issued to levy ilelil on-

costs, or both, upon the order of a Judge, subject to ilio

future revision by the Tasinjt Officer. Con. Rule 121".

S..' I liy. (). 313,

' 116V. Pending a revision, judgment may be entered uii'!

execution issuud, unless the Court or a Judge otherwj-i^

orders; and in case of an execution being so issued, if !'.

amount taxed is reduced on revision, the party entitle<l f"

the costs shall forthwith give notice of the reduction aiul

of the amoimt thereof to the Sheriff nr other officer in \c\v>—

hands the executitin had been placed ; and the amount stnii Ic

fifF on The n'\i-ion shall bf deducted from the amount in-

dorsed on the c.ucutiou. Cnu. Kule Till.

-V'lt rnlten from any English
439 id).

See RmIc lins.

Itiile. .\rlapte(l from J. A. Rn

1170. A I^ocal JIaster or other local officer .shall tV.rtli-

witli, after taxing any such bill of costs, transmit the s.inie

by mail to Toronto, addressed to the proper Taxing Oflu or.

and ho shall allow in the bill the postage for the transmis-ioi.

iind roturii nf the bill, and -hall prepay the same; and -bi'

allow in the bill the sum of one dollar as a fee for the vo\i-

sion nf the bill by the Taxing Officer at Toronto, and a lii«

stamji for that sum. with postage stamps for the postal'',

'•hall bo paid at the time of taxation by the party prncuriiK'

till' bill to be taxed: and the Txical Master or other nfn- • r

shall transmit with the bill to the Taxing Officer at Tnrnnf"
the law -t^iTi-fp. iind the nooessarv' stamps fnr postage on th*'

return "f th.' bill. fnn. Kido l'?n8.

Tal<en from Thy. O. 311.

.\ revision nf t.Ttntion is now nerc-vjiry

f '--i^n- n!"nrif.iv-'' in I??'?.- HOT.
I i'e htl'i m;iy in »b''

I
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V re- U'W of tnxalinn iimy iinw lio Iiiul n^ i.ihvuImI l.y A'w/ry 11S^-Knl*s

ll!o- aiwl nil nppfiil tlieroftouj tu a .Imlii.'. »- |iiu\ i.l.'.i liy ;,'ii/v« 77:1. "'». ••"

774 'Tlifsi' Hula »iilililj- no ninchiiiery (iir .anyiiit ii nixaiiuu tr.im
^ , „„|„

n I.0CB1 "ttiiHr h.'t'irc mliiT of llio T:i\nig ilili. .is ,m Torniitr.. I'x- ,„,ii„„ i,y

.•Pl.t in llie ruNi'tt uielitioued in Jtute IHIV. l<>.alort1'^Tii.
tejii m nil " how hroiitfht

1171. The Taxing Officer iit Tnronto, U|H)n reieiviiiijymj oi

ll,c liill of costs, shall examine tht same, uiul mark in i h« > im.-,-i- .m

margin such sums a.s appear to him tn havi' lietn improperly h'juio,

allowed, or to be questionable; and he shall revise the liixa-"
'

tion either ex parte or upon notice to the '['iircmM a};unt of

till' solicitor whose bill is in fiuestion, as ho iimy stv lit ; but

he shall notify such agent (if any) in all cases \vliere the

laxntioii is not ilearly I'rroneoui-. or wlu'ie the anmiinr in

(|iip-tion is 90 large as in the judgment of the T.ivin^ Ollicvr

to make such notification proper. The notiflcatimi inay be

by iippointnient mailed lo iho addiv-s nl' tlic iij:iiii (if any).

If upon the revision the sums disallowed auioimt to one-

twentieth of the amount allowed upon taxation, the Taxing

OHiocr shall add to the amount taxed off tin' amount of post-

ages, and the sum of one dollar aforesaid, and -ball there-

upon ri-transmit the bill so revised to the Local JIa-ter or

other officer. Con. Rule 12(19.

Talien from Chy. O. 31'.'.

The TaxiDK Offlcer, on revisitm, may rpstoip items imiimiiprly dis- l;|'^V'^"
"'

allowed by a Local Master; as well as strike out. or reduce, an.? ,,^,',|'^',|,|

which may have been improperly allowed, even thnnpli in the dis rtiiiti..ri.

oretion of the local officer: Keim v. Yeaglc]/, 6 P. R. lio : Re Robtrl-

aon, Rchertnon v. Rohertiftii. 24 Gr. .'iS.'S.

But the Taxing Otiicer cannot receive evidence to shew that costs

are payable otherwise than the order awarding them, ronstrueil

bv the ordinary rales of construction, directs : Keim v. Yeaglcy, 6 V.

Fi. CO: and see Edwardti v. Peaimn. :! C. L. T. 504.

1178. Mileajre shall not he taxed or allowed for iho *er- >iji™S'| ;''*

dee of any writ, paper or prnopcding. without an atfidavit''.T'i'f"(

stating the sum actually disbursed and paid for such niileage.^muni.s-

and the name of the person to whom such payment has beensinris
'

made: and, except in cases provided for in Rule 14S, fees

shall not be allowed for the mileajre or servni' "f writs ot

stimmons unless served, and sworn to have been -ervcd. by

the SherifT, bis deputy or 'lailifT. bi'infr a literate person tor

hy a Ccroner uhen the Sheriff is a party to the action), nor

unless a return of the Sheriff or Coroner (as the la^e may

bo) is indorsed thereon. Con. Ride l?!?.

.Mopted from H. S. O. 1S77, ". ."o. s. .',.::,. V.nl- T. 'I', l^-'.e.. nai.
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KultUTS It wouid wvm ttiHt tUf rulen in r*%uv\l u» tiie uIIhwuik« ut c«»>t,. ,

bervlfv of uTitit nf •iiiuiiDunii Biiply in tlif i-fwiN uf atriiug uNpiUi-
furty V, t«i/ o/ /.u(i(/(*w. 13 K K. JX">.

It-

I!

nitiili t'>

It' niMir l>

•olli'itor. (I

hlHf.>lt>rk

Ul:tllllt[i'-

mint or
'niiw. "r

CcMtf of

Jcctwl iv't

WitMfSN !•

fnraltinrt-

ant'e, hou

1178—(If Ah ailiduvii of lii'-ltursfiiit.'nr.s .-liall Ku 11..1 ;..•

by thi! sulicitor in tlio lUiise "i- mutler or -oine clerU liiiv;ii,

tlif tnaiiagft'K-rit tlieieot', or bv th<^ olieiii.

i'i) The atlidavit shall ^ut fiTth thi* *ums paiil to (oun.. 1.

iiiiuiiug tht'iu. and fur wluU -ervict's, the uuiir". of \vitne>"-.

liieir places of abode, the places at which ihey were 'ii')-

picnaed, and the distance whiili each ^ucli witnes^ was nt-r"-

sariiy obliged to travel in order lu atteuil the trial, and t'
-

sum- paid to tbt'in. and >hall j^tate that all such witn. --..,

wen- neies-Jiry and material for the client in the cause. >>v

iriutli-r. tli.i they did attend, and that they diil not ath'ti 1

as uitne>-e- in any other caiue (or otherwise, as the ca-r v:-,]\

be^ and tlu- number of days which earl, witnes- was ncr.' -

hariiy al)-eiil from home in order to attend such trial. If t

solicitor atteiiiU as a witness, it shall be -luted whether or imi

he atti-nded at the place of trial as solicitor or witne- In

any other L-ause. and whether or not lie had any other l>uMn.'.>

then-. Thi' day mi which the trial took place -hall be st.it .1,

Con. Rule 1-?I3. part.

Adopted from Rule T. T. (ISStli If.."..

Wlierc a witneas is rejectwl nt Xix, I'riua. und tli.- nilini: nf i!i..

Judge is acquiesced in by the parlies, ati.i upheld h> 'h^ Cmn. rli-
.'xpciist'^ of his uttt'ndance art' nm allowefl on riixation n«* betw.HMi
r>Hrty and party: tialloxcav v. Keyworih, V> i\ B. 228. So. wh.T.- a
witness i<i rejtTtfd hy an nrbitr.Ttur, whether upon a suffirieur, or nn
insufficient ground: /fc. And where witnesses were snhp.nmed by die

. plaintiff to attend at a trial which was postponed in oon^eqiienre
of the defendant's default, and the .iefendmit was .irdert-d tu j);iv

the costs of the day. and at a siibseqiifUt trial the witnesses in qu.*-
tion were examined and their evidence proved to be immatiTinl. tin-
costs of their nttendnncf at tin- aliNrtiv.- trial wen- <|isall'n\v<j ;(,

against the defendant: ChrUtophrr v. Xoxou. 10 p. R. U't. The cwts
of a commissinn to take evidence abrnnd. wh<>n the evidence sn rjik-n
is not actually used at the trial, may be disiillnwed : nnmhiioii C... v.
Filimon. !) V. It. 177: but the fact of its not being it.s.'d. is not nlon-
n. sufScipnt ground for divallowine the co.sts : Rouilut v Mu,i-h,i\i
Tintj'it. \% P. R. HI : Bartleft v. Higgins, ItKll. 2 K. B. 2ftO, S4 I,.

When a cause at the Assizes \ti over at three o'clock in the nfi.i
noon. T\-iiiie.-,-f- may reasonably bp allowed the followine dnv for
tli^ir return home, though their place of r.'.-idence bo di-tnnt uily
about fifty mile.«. and accessible by trains on the same evenine;
Fryer v. f;tnrf. \C. i\ R. 21S. Tt is not a c'-nei-a! nile that pinr^-. jf

witnesses, are to have nn allowance for their altendiiticc : Di.irfi.ii y,

Au»lralian Ruttn} Mail i^tram Xnrifjation Conipanff. " El. & HI. !Hi2
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the wuin liiiyiiltl*' niii'inn n -iim iliii' t-

tiif«K. "i»l un ntliduvit i.f ill-l-i

trttni'Ji'-ti'iti II* II intym»"iit „f 111.' ,vlni.-.f (.

if'tually paid iiii' uixiil'lr tlmu^li il.

•, u. W. II. !'«•

Ill nil II friT pils' Arir V. '.

Witiii'^-'-^ III"*' I'"'- "I «'''i'riil. :lll"""l 'I

iliiy ii|i|,iiililrcl for llli- "IK-liiiiK •'! Ill'' I""" :
!•'

r H, ill". I'm wlifii II niiitt'riul \vi^^^**^ i' S'

iiiiiiiil i>n tuliii"ii'i. Iil» .iilii.ii.l.'iiri' (nr tlii>_ "In

iiiny lie iillowed : I'liltrr v. ItittiKin, I.. U. .' I',

wry pipt^ini" <»' pi-'"iiriiiir Ihc attptidnnr'' "f

,i( ilii' jiin«|iiTiiin n.ii> !" iill"»"d: H'l/' >. »',

1'. i{ a'lfl.

I'luliT lIli- KlIKliHil Kllln ll"i; (III. vvliirli ii

nil just iiiul ri'ii'*"iiiil'!t' 'llllrlr''^ mid i'xpi*i iipp'-iir Ti. Iiii

1 II pnipiTly iii.'iii'i' 'il in

^11 Kq. II.*": li'i' llii'ii'

Il'-.'IV.'

I'. Il •_•
. /,'

.irn'^li' i.lilii: pi-

1. II

In

i.| ph,mi. h.M lliii' -ill

II" iiiii ..I. iiili* hp|v,'r*'n

'Xlllri'i'tii II 'i£ accmnt.
I 111. II. .. M'T'. ilisaiiowwl

I.. I!, s Q. II. M. S(»>

l/Ki'llc'iiii V. ri>irk4. II I*. U.

maili' til ..iinlili' willlrs"'* I" Biv. I'viil

piirty and pai'y: iimi "i-l» "I ' pi'litiuiiiiii

hy nil ll<.t.olint;liit til iplilify liiili-ill' In civ..

|.i.l\\....n party and puny: .\.,/.i,i \. fi./rin'H

ii!-ii Ituli ll"i, 11"". Iltlll Iinlf...

Til- ™»t« of "I'Mdilii! a -pi.rial iniiiniissinni'r i.liin.id 1.1 tak.. .'i i.l. ii. ,.

ill a (-111.1' (if a ..imiili.'iiP'il and iiiiii.irtniit ihara.l.r . . r. all. ."...I

l.,l..i.i- V. Itol/'lt h.r.lmnnr I'Hiir.i,.... r„i7«,r.i(i..i.. I., Ii. '. I '. 1'.

lil.

A ...iiiiisel fe.. t.i iimllx.I ill llrili.li r..liiii:liia fur ani.iidinp at a'l

.xaniii'utinn nf witm'!"«'v was hi'ld f.i li.' nixiitil.' Ii..l"..n parry an.l

party: f.of/nn v. Kirk. 14 I'. U. Vi".

'riif 'raxiiin IHlr..! may t'.\ai!.iii»> ililn tli.. trillli nf aUiilavii- nl' r.

,r..a«..; IS'iallun v. SiriUer. 1 ('. I.. •Iiiiiii. sit. TIip nniiM-l.iii .>t lli..

rliristian iiain.- nf ii witn«.» in tli.' afli.iiivit is iiiiniaiprial
;
Hum v.

I,,r^l>ir, *J-I T'. r, it H. :r.". All witli^ss.'S slu.ill.l ho pili.l li. f.T..

la.\.ui..'li. nii.l nlily llio sulii.< a. liially paid am taxal'l.. ;
Hi. Mil.'ai;.'

f.ir .-.Tvini: ^uf'lxiiul.^ is n.ir t.> P.- all.nvp.1 iiiil.'...s fir- >..r\ i.-.' s iT.'.-t.il

liv III.. Sli.'iier .11- Ills .illii..'r; lliil,' UTL': .I/../....111 v. fii-.n... ; V. I!.

IM : I 'nlfi \. I.i>nilnn. 1:1 IV 11. -'*."i. \Vli..|-p witiiossps iir.' sulipii.na'..t

nil.! pa ill iiy Ii'itli parties, the siu.(.ps«fnl party is enlitlwi to ri'Cov.T

111.. ...sis nf S11..I1 wilni's*.!'^ frniii the nthpi parry: Ih. Tli.' ...sis .if a

uili.i-s,. .allPd In prove fa. ts iiihiiilri'd liy ill.' il.'f.pdniil in Ills ..\ain-

inari.iii for dic.'ov.'rv may I..' ullnweil: Mrxitntl< 1 .. isl'>'i<-:'r,: II

V H. l.'.T; and see ff.ii..fri( v. Muaitnru 7i»i.-«. IH IV 11. 111.

\V!i..i.. it is .lis....v..|..'il llial fi-fs hav.' I.t'i'ii all. >«'.'! "ii a fal.se

alli.liivii. mid nnrliinir liiis lieeii paid. ..ti nioti.in r.i ili.' '..iirr rliey

may bn .lisall.>ive.I : hiil lli.-r.. is n.i jiiri.s.li.'ti.in in ('l-aml..rs 1,1 cnU'l'-

tiliil siK'li an appli'iilinii : ll<inlli:-i v. fiimif. ir. V. II. sn. ami lluniirk

V. Hiiuiiirii. lie. I,. T. :l;.1l. In Ihi' lalt. r .a si- . oiiii«i.| f...'s nnr pal.

I

al Ihp lim.' nf II lakinL- nf III.' alliiliuit. wlii.ll sratml thai tll.'y

Mill i.i...n p.Tid. "rro lii.-allnv ''!. ilmn-Vi I-ai.-
i..--. .:.. ..-..;.... ..-..-

rinsed.
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RulM
117«.

Mil..
|.li.r..

jjj
117'!. Til'' iiw f-(ilv for iiiap< nr plans uiwi al ihc trial,

th>' niiiii {ui'l t'oj' lliuuj, uiiil thai tlii'V wci'i' |iri'|<iiii'.| ."

proiMiR'.: Kiili II viiu III Ihe Irial of tliu caiHi', i

bv r.ii allidatii u( ilialiiir»eiiieui>'.

Imli ill' .Ik'»

Cuu. Kiilo rjl3, pari.

'I'll*' '" of I'lmiB anil Qimlfl*, eli-., un^fiil to iliil Iliy C.iirl .11

jury ill u itig ti> a rlglit cunrlunluo iiioy Ih- altowiffi
: l'itgri,»

SuHtliamt,t,,n d /*orc**'fJfr r, II. r.,.. S r. I!. -J.".; lt>iHtji \, A',,k.,,

I..J1. L11 K'u m\i : j;ii„i,Mi.,„ V. (7.1111.. !i I'. 11. .-.-.-,
s... I., /,'„

I IT^t. «i.;ira.

1175. \\

pttr'v. Hi) (HI

Tuxill;

(Ainii •

(»il^

Is are to be alluwi'i! which 'In inn iipiioar \n th

LT I', hnvc Jcuu xiec(,'^?iin ur I'ldper for t!i>* '•

jti*tii-.' 'T ili'fomlin); thy rijrlit- of the |iiiiu.

'..' It, 11"".' (L-.n

.
tlKHIull tint ill t)l)

; im.l SI- .[. A. Uulo 442. 'Iti

otfirlnl ropy of Hit" HuU; iipiit'dr-

Cm. Hulr V214.

Sti- Kill!. . i.N-

K'fird in Lnirk'T,-,

to Iw iinplU'd.

Ai tc» ili^ ([PiiPrnl rule that tlip •''wfn tuxiilili' K<'(n'i>en party iinil

pnrt.v nil' only rli'p«v n.-ct^sitry i-. friiiLlH thp partv to conduct ili.^

litlfi.tioii. I'ee .•<i„ith V. Ilvlhr, I., It. I!" K... 47:!.

WhePf. under on oriJcr dircitiriff nn m. ourit <<( wlmt wns din- t.. :.

party in re«t)prt of rosin tif proc-f^dinirs mki'n to t'liforcc n judirmi'iit

in th" Kxclie ti*T Hivislon. thr- Taxing .Miu>t(>r di-Millowt'd thp co-^i,

of ("t'tiun almrtivc mrniahtH' »nnimon«w. it vn* hdd ttint thp Mh!<i<t
wn« not preilu'lfd l>j' tl"> form of ord'T from dinnitowlni: any ciwts In*

thfuipht iiropiT. anil that, undfr thiw Huh. lit- nan hniind to d'» -o
Ml, , :< V. Storcr, 14 Ch. D. IM,

So a clause in an onlfr for u coniui-syion ilintilnn tli:it < t'^tn 'if

thp ordor. loniinlwion aud depositions to he tpkeii ihtTfiinder. -iliouhf

bt» o»M^t^ in tlii* iiiu»e. was held not to preclude the ?axiiig OlHc
rrniii (li.-;ill(Mi iiiff ihi- Costs where the evidence had it been u«e<I

:

Ih.iiiini'iu. vtr., V. Stiuton. !t IV It. 177; tee Dclaroifu. v. OaenhoJvi-
it (.,„ \V. \. 1,^*<1. •.»'J7: lie McMilla:. S ('. I„ J. 2S.^,, Charn.'s not
stiidly u?i'ier the tariff of coftts. but for work done which N;ive,-. ihe
printer f?:pense of proreedinir in the rt-fnilar way. niuy tie allow.--!
whether iIoim. lu-tween lh<' solieitors. or bv nne imrtv alo'm T'/i-r/ni- ,

V. Torraiir^. LS C. L. J. 2'J3 ; 2 C. L. T. Illl ; 9 P. R. 271.

*V»«ts of uniii'CeBRiiry proreedins.-^ by wri, for ndnli^i^t^lltioIl. iii-

.'•tPitd of p.-jceedinff by motion, are not taxable, even between snlicirnr

and client: /?« MImby. 14 V. It. 2X.'i. Where a soliritor in mnwulti'd
it is an iniimrtant pan of his duty to arlvise the adoption of a com-
paratively chi'ap n'nie<!y. in preference to one far more rostly. an-I

not more efficacious; Jb., per Hagarty, CJ.O.
Copies of pleadincs wIhtp necptisary for an interlocutorv ninii'in

will be allowed: Warner v. Mosses. W. N. 1S81, 10.'.; 45 L.' T. S-'O

.

17 r. L. J. 47!); 17 Ch. D. 72.

When- an action is dismissed with ii>s|s ir inenns the cost of ;ill

defi-ndiinrs, and in nil cnpucities 'o which thcv are dofftidiini -

:

\V>.olh)f v. rolruiai). W. X. ISsil. tt. 'Mi: Sit L. T. .Tour. :'/_'n.

Where an action is broufflit aeninst a solicitor who defnids ir in

person and ol)riiins judjrmeut. he is > initleil to tif
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II. 11. I.-.::.

. «..:U 1,11.1-

,
'. I'. I;. .M

»UUIl till '»'•' "' I''" "'""« 'llf"'!.* """I

,-,,,((«» Bf'ifil .Wi.(» V. t*..W. „. 1-J li

ii,m.lll»Ujr •piK-nml li) u ...llcilui. but .1,.! U

CDam iv«r« bfltl to li? tuxiil>l«>: A tut; t. M"4t<

V. Uiir.ull»»«, 1- I*, f. II. IM.

A* to the ull<i«unt*' 'if imjhIn tt. ji mdIk .im . utti

fiuillar nctioun for illfferfut i-lleiit*, at titu t.uui.' time.

|,„M»». elc, fMl IV., r. 111. I". iMl; ll'llthri,, ^.IJii,«

.,isU iucurii'il iiftiT tlie ilfiiili ,if till' , li,iii w

1 . I'lfli tli« Holk-ilor nu« uot anurf uf tin' Ui'iilli: /'""'

1
. 4U1.

Ai, 10 when d*femlQiil* kIioiiIiI iiiipfur t,.\ i.,,- >.ni

iiiuv iiiipiHir !>}• "eliui'Bte nollrln.rs ; -t* Mmit^iii A:

loiw. p. IIH: Uon.K V. l-iimiilull. 7 I'. II. l"'"; '
III.. U\ : iio™ 1. Tuni'i; V.'". -' ili. -11. umI , • '

lu Itc l.yull. -"! ^•"l •I'lui', -'•"'• ini"i,i-. li/.. ili"

tf^tiitor. will, "II- iilio I iL fill 111'-, uuil lUref ollii'i-. w
hM, -I'U of <iwt». lUey hnviliB -t'vcrinj. i,n tl'o iti-nuli,l tin

"It- tliiit II tiii-trc. aluo n tt'Dunt for life, uiltfia ni'i'iir

from bi« co-trustees.

I It'felitlulUd joiuiuir ill 11 -tilti'Iili'lit of ,l.'I',-1i,-.' II. II,,

jiiiiiierly weimmte iit tin- trial, aiul !"• leiiieviii,,,! Ii.\ ,1
'*'

tvliere tb*lr t'asen are Ji»tiuct; -i-e.lyd- i. lll'ivK^t^.cli

.,, nl-i, I'rllil V. '.Iiill'lt. •(... Ill r. i!. 11".

.V lit'li'Dtliiiit hi iiiTfou may lie ma, If an atlowaiii',, l,,r In.- t'iii,> it

IroiililH ill ai-Buitil lliv laie; .l/i(/ii. i. l/mi/nauM. II l". li. I'.Ri.

Where by ftu ordtr allon-ing the plaiutltl' to tuak,- rfti niii,tiil,ii

tk^ coatii iielv ninile rost> in llie cnusn, It was lit-ld that tile Tax

i:mi

„., I of lleui. kau lira

II . I.;.,J.,„

Wli.Te be

It', tile -llUie

:
.,„' flilill.

I llilf ,'\eial

„ /(. IMi.i
Hi I', 11. .'I>.

,li.iill,,iv,l.

/'.,„;. Ill L.

Wiiii/liina ,01

«„.,«,/ I. Hill.

, itiii, I 111'.;.

«i,|,,w "f ih,'

. w,'ie allow, -il

til,' ll«l,

., i.aiaiely

i L. T.

,ii-,' iltiilel'

of till'

Ihi" Ittilr 1,) ili>al!i

lause ; EditarttH v. /',

lhe> I'odts lu

^0 C. L.
Ortiier lia . ..

taxinff the plaintiil

J. 1131 3 1. U T. WH.

la L'hti^lttpher v. Ao,roii. Ill F. U. 1411. a uial was postpone,! owing

to defeniiaiit not havinR oJN'y.'il an or'ler t,i proilu'-e. (l,'fi'n,lmit to

pay the costs rendered nugatoiy by the p,>-,ti,om,itienr. The plaint ill

subpieaaeil seventeen \viin,',iseA. wli,, were , •.Mil, lined at the idj,'urne,l

trial upon n ittera which the .ludge held e,ntl,l not I,,' interfered with

by the CVjurt. It was held lliat the TaxiiiK Urticer in refusing ihe

plaint-ilT tlie eosrs of llu,-e witnesses did not erroneously exercis,' th,-

discretion given him by thin Itulc.

See also (ioti/tMI'iie v. .^Imtll, r'olli. '.', i". I. T. Hi": T><.ti>'r v

J/ocleaii. Ill fh. D. 574 l Vurliile v. iioHiii. HI I'. U. ll-'S.

Where solicitor and eiieut costw are to lie paiil l»-i\\, ,'n i,artv and

party, the proper fonn of order is to direct the eo«t-

"a.- U'tweon solicitor and client." but in such a ,ii>e ule're

costs are ordered to be taxed " between s,)licit,ir ami ,;i,iii

greater costs can be taxed: lIi'iixUp v. //,'iwfi/i. II P. li. in*.

retMinintr fee nureed to lie paid by a party cannot be allowi'il ,

taxation " as between solicitor and client "
; McKee v. Hamlin

V. it. Jl". .\s to retainer between solicit,

l:..it.

1176— (1) ]!i-twc.-ii |M!'!.-. m:

«hall nnt allow the cn.'is of )>roci

(fl) Unneci'ssui'ily taken

;

iaxed
• the

Hi
, inirn. p

,1 liiirtv Ih,' 'i'tlMllit llllicen

ilings



taxation

i^lk'ilor

and biH
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^^j x^ji cakiilatcd t^) advaiiLt the interest>- of the party

oil whu^fc behalf the same were taken;

[c) Incuneil tliiough over-cautinu. uu^^diguace or lui*

take;

uJllet^^ he is o( opinioii tliat ^luh proceedings were taken hy

the bolicitur because, in his judgment, reasonably exercised,

they were condiuive to tiie iutereat^s of his ciient.

(y) Between solicitor and client the Tiixing Officer may
allow the cost* oi" proceetlings taken as mentioned in tht;

alxnc clauses ((/) and (c) of tliis Rule, wiiere he i» of the

wheiiinst- opinion tliat such proceedings were taken by the solicitor be^

cause, in !iis judgment, reasonably exercised, thev were con-

""duiivc tn tlie interests of his client, and may allow the cost.-*

of procet-tiings taken as Uientioned in clause (b) where the

fcamu wen* taken hy the desire of the client after being in-

formed by his >nli«-itor that ihe snme uere unnecessary ami
not calculated to advance t!ie interests of t!if client. Con,
Kule 1215.

A(i..i,t.M| from rii.v. it. :in(i.

See alsi. Rules WW. 1151. 1 i.V». whirb also ivlnt.' to the dij^nllo"
anctf of costs of uniieccswary proccettiiigs.

The costs of unnecessary Hliidavits. (,'oiiiB im,) th,: [ii.Tits. fil«d on
a motion for leav.- to ii|i|ienl frniu ;i Mii.sters n-imi-t : \ «.«/t v. Ghicvr.
'i r. U. Jt>7 : and on a iimtion to varjui' ;i d-'crtf

; !iidi"ff v. T'nitl. ;
i'. i{. l.M, and on iinnliu-tion of dociinifnt*;

: Hubintti v. Quinn, Iti

r. ii. L'tS, \v*'ri' di.-;iill'>ufd, (V.si.k iHiidei-fd iiTiiu'ttvsary by a slip
cf Uic solicitnr cannoi he recovered, even hy the solicitor from his
(lent; //- .l/./vv, ,/, 7ti I.. T. .I<,ur. VXA : luid .-^e.- /,'< Allciihn, .md
liiihii'Ui V. (Juhni, xvfni. p. liilHl.

The CoMit dot's nut allow .i;i; of m, .>Lii[c costs of pi'ocecding^ which
w.nvnf no hpnt'lit to it. See notes to Uiih !)44. ««/>**/, p. 1 IStJ. hihI A'-

(tru,-.tu„. :,S 1.. T. 74; -"O L. T. .MU : WW W. It. 2M\: Re AW,,!.,,.
1 i r. ij. L--'7.

Where, in ;in adniinijitratidn >iiii. tlii> pj.iini ilT.s, vino \Mrf nex' >•:

kin. had iiicnrn'ii tln' cxihum- of -.>i. ,.|'al jou; lu'ys i-i <s:ii]:ii,' ihi'

boobs of tlif •stall' and rnnkf ;in|iiiri.>s, ctr, ; iuid hIm* of otlur pro-
Cfedin;;> in iIk- .Master's oiii,!-. witliont tlie .on.-.ni of tlif cr.-ditors
who wore ;tl'inc hent'ficially iiif.Ti's|i-d, and affr tliey kinMv iha' th.'

ct^tatA- wa< insolvent, siicli costs wiT'' 'lisaJlovvMl ;' h'r l':h'-rt «.,i.

!• >;••<,. V. Rahert»')n, 24 (Jr. r.r.5.

.\n iil.j.ction that ii person exiiniilii'<) for di-cov.Tv nas iiof 11;

to l-e Fft I'xaniitipd. is not open on f.Txatioti l.^.y-Di v. Kirk 14 1'

The cfw^ts of preparing and trntJerii

nor tnxnM.' ^'- mvi-; in a in;>.> ^.^,\

! :>' ><!:!. - \'. It. 1^1^.

1 rrnr.'vancp ln^foic Miir ai-'*

in.-nily l^rouijlitr frui-iU v.
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Costs i;icurre(] in nnticipntinn <}( n ilipfjitt im ii ,-i

alloweil, e.g.. wlnre u (htVinlnnt wns lliroiitent'd

respf'ct tn fr;Mi(I fUsf!(»M'(l in another iivlii^ii in wl

part.v, aiiU thtTcforf obtained a transcrijit ft tlif

and jiidsmeiit in the Intt'T cnse. ho «as allowed on
of the transcript of the evidence and judgnnni
(|u**tion wliPtlicr (lie defendant wn*; a i^arty oi- pi

lirig/it V. .Setlur. 1!HM. 1 < h. :;n*J: 90 L. T. 155.

irli iiii lU'pnn in

ilh ll.. was lint ;i

-pi-, riles, evidence

(.'ixiiiion so much
)•. relilfd 1,1 the
ivy i<> ilie frHnd :

iMiiily adding a nuni'"

ion by a landlord to h
Mi./. in05. 1 K. i:. 1'2

er p.»s-.>',

: r.. T. ;!7.

fusts orcaj^ioned liy nnif

;is pjirties defendant, in iin ii

wore disallowed: (i'.'t'n v. fiv,

In some caHes it niay bp necessary ti> have a dirnti.iii in the jitdi;-

liiont. in regard i" > .i-^i-^ inrnrred in ciir,sei)uence of :iii unrea>'>'i:i!>l"

ecnrsc pursued !\v the other party, to ei'nt>Io the 'I'lixinc OfTieer in

all->w Mieh rw-ts: (fanurd v. Kiiijr. \\ ( ii. \\. 2-^4: H2 \.. T. 5HI.

The aniount allowed between solitiior and client is imt ci)iiflu-i\e

lis ti) th'- amount t.. be al|..we<i r.nt ..f :in estnt.-: /;,, >r,i v. Unnl i<.

A7 Ch. T>. 2(>7: tO Ch. I>. 214.

Xocwitlistanding this RuU; cliarges ami allowances, which miKiit lu^i

very properly be allowed on a taxation iwtween solicitor and clieiu. ''^•»

when the costs come out of the phintifT's fund, or one in which he
l',',]'i

'

is interested, may neverlheless 1«' disallowed out of a fund in which .);.i >

Up has no interest: lie liol'crlson. siipid; F„rd v. .Uwi'/h. H> P. R. 25. '"'

'

The mere nou-conimnnirati<jn liy a solicitor to his client of an''*"'

'pffcr of si-ftleiiiGnt does not prove that proceedinfrs after the offei' '-,"!

.vere unnece>pary. so that the cost.s of them .should lie disalloweil

under this Huh: unless tie- offer was an advnniaseotis one, the accept-
ance of which the soli, i tor oiiL'br ro have advised, anrl it can he fairly

iiifeired that he did not do so merely to put further tn.v:ts into his

I'CK'ket. without repard to the interest of his client: //c (t'f><>nokoi\

12 i'. Ii. niz

Actions by two plaiutittV '\'- tln^ ^an.e -..hi-iio

lit feiidaniw. though supported mainly liy the -

'axation of plaintiffs' cos!.-- to t)e inx'd as tun
'1 spci iai order us to the conduct of the act
ittendances or orluT matters wliicli were ->r <

ainst the

anie evidence, are upon
actions (in the absence
onsi. except as roj-'ardi

t;:lir t'> have been dom-
at the same time in both case:;: Re Mclroiinlitan I'oal Cnnxiiutr.

Ix-ioc. Chtest'a Caxr. 4.^. Ch. IK llOi;
; Italdnin v. Quiim. Ifi P. H. 24S.

See l.nUiur v. Smith, in note to Rule 11.1-1.

1177. 'Whore cost:- ;iif to k' taxt'd between piirty aiul'viiain

ptirty. the Taxint: Officer iiiay allow tlie like costs as are tax-lj'tltwvuy''

a'llt' whore co.-fs ar*' directed to he taxed as between -;olicitor[|5|!|! ","'

and client, in ro.^pecr of t!ie roUowinir niatteri^;
',- itlMrnl,

1. Advising with counsel on the jileadings, evidence, and '""'''*"'

other proceeding: •

:

'i. Procuring:' cmiiisei to -etile sueii pleadings :iiid peti-

tions a- may appear to havr heeii [iruper lo !ie
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3. Procurin- iuul attending consultationi of comisel;

4. TliL- ameudnieat o£ ploaclings;

5. On pi-ocei-dmgs in the Majter'» Ottiee;

G. Supplyin.i: counsel »itli copie.. of. or extract- from,

neces^arv dooumcnts. Con. Rule ISlli.

I'iik.Mi I'nim I'li.v. l>. ;io..

'I'his Itnle is uul .-<> full a.-*

liKi-j

Ihe 1^1114. ''ll.v. Ol.U'l "11 wliirli i

[.raiiiM (see Moraau, .-HS-nrJ 1
1

. „i- the i,]™'!.. ling. U. tlSS^i

"71. In consequence of tlie mnission '.f -nine sucli expn^.-;oll

procuring eviilence," wbicli is to be found in tlie Eng. O. an^l

linl.' no sum can lie allowed lietween part.v and party tor pajmeiii

lo 11 seicntilic witness to get up a case: see ifeO'iiniiou v. Uarki. '.'

p K .V,.-, A reasonable sum is laiiable in Lnglauii; see »n»lft >

U„ller, L. U. 1!) Eg. 473; Vlwrtoi, v. Fn;i-c». I.') W. U. Wfl; .UucK,

V. I'lnlliuijmrlh. -i C. P. 1). 2"^: Winilmm v. aoiufoii. 21 IJ. 11. l>.

19».

(.lunges tor procuring copiw of opiuious ot Judges iu anoiiei

action, wlucli were of assistauee to counsel, were disallowed; flatl \.

a. T. Bn. Co.. VI p. n. 273.

\ utuiiin- fee aeluallv paid by a client was beld to be tasalil

between -olicitor and client ; lie lymn,: 13 P li. 40!)
;
P«rd v. M«^u.,

Hi P li 25- but a retaining fee agreed to iio paid liut not actUilU.^

paid, cannot be taxed "as between solicitor and client ;
Jjf/i"

V lliimUa. Hi P. 11. 207; nor against the client; tmi v. JJ(i.>on.

sui,n,: nor can any otber bargain to pay more than taxable co«r-

be enforced against tlie client: Itc Ueddex, 2 tJUy. (Ji. -Hi- tu'

client mav pay more if he lit™, and the payment may not. under tlie

eir. lunstances. be liable to be recalled ; but if be only promise to paj.

The promise is a inuliim i.aHiim." l,cr .\Iowat, V.C. ;
lb., p. 4o0.

The Court will not on appeal usually interfere with the Taiiu^

OtticerV difcr.tion as to the allowance of interlocutory cost.-, nor a-

to the amount allowed for counsel fees; .Smitli v. HarKOoi. 1. l

i:. Z':.

117S. Tost- shall In- allowed and taxed acconlinrr t.i Ih-

tabl.- of co-t- -t fortli in the Tai-itf .\ appended m tin-..'

l!ul>- and >m "tlicr f«'-. costs or charges than are therein

.,.t fnrii; simll '•« all"">-d in rc"peet "f l!ie matters thereliy

provided for. C'ci. I!"!'' I'-'l'- "•"""-M-

1I7». The fee- mid di-liiir-riMcpt- pavalile in stamps or

othoTwi- iiii.'ii proeivdiPL'- in Ihr llii-'h Court and Coui^ of

Spinal and in the Cmintv Court sliall henceforward ho tho-e

enumerated in the TnritT B appended to these Rules. Con.

Kuli' Vl\^. nnienili'd.

|.-ifi,..rlv ill

'?i h.i.~ i^'-r hpf.

To f.M-rniii

iiutiirf^'i ''



TAXATION 111' r(l>l'S. ISito

i;;i. iiif.-oiit tcjusolidiitioii, for the reusoii time tin? juri^tiiition i>l' thr Rales

tniiutj' Courts ho--* l> fli extelldwi so us to elijiblt' tlu'iii to sl;ilil 1180, 1181.

I'liuilaljle relief in certiiii! L'«He»: ^ee II. S. (.). e. ,"». >. Si ('.). 10, 11,

IJ, i:;. Hi, mtn'ti. lolil : ulid it' -mli <ii»-, ill iw l.i.miilil in llie

ll'i'L'li Court. Ilie Cou'* Ourt Titriff will lie ai'pliculite tliereto. in

likf manner as it is i . ilienble to any case of a Coniiiion Law eliar-

aeter lirouglit in tliu liit'll Court wliii'li ought m liav-- Ih'en lirnuglit

in a County Conn: see liuli- IK'.J.

Cofitii of apiieal^ t- lie' I'ourt of Appeal nndtr the liruiniige .Vet

from the Ifraiuage Hel'ei iie taxalile on t!ie Uisli l'"urt .^lale;

ililcalf V. Cohhialti, '2 o. 1.. It. 1113.

Costs are usalde acconliiig to the Tariff iu foree at the tiiuo they

;irp incurred, notwithstatnting the snhM'iiueiit repeal oi siteli Tarill ; *

/I,/,,,, V. ( /lorfcloi-. IS 1'. It. 417: /../We v. /(,iWo»,/. s ( ). 1.. It. 174. i^j^' j?^i*, 'ii.

iiHO. wiii'iv M -(.ill i= iiin!i.T -ffiit.ii )-<i (ri nf Tin .hi,i:
^ii';; ,;;,,;

iiiliiiT Arl. IM-J. improsfcvl itti tiiiy d..eiiiiii'iii wltiei; '''''•'ti'";;'",:'"'

tiii^ ijii^siii- of Thr Oniarii' J luiiruhir,'- Arl. i^st. tii.i ""i ;",:;;;;;,;"'

rwiiiiiv tit la' M'alcd. the fct- of lifiy cent.- iiieiitiontM iii ili'",;;i;,\'j;,;;
''

MTtinii l,s:! (7) .il' Thf hiilii'iliire .it/. IS'.ir,. -Iiall iir.i l,|. |,iiy-

iililc nil suoli dofunwnt. Ctui. littlf l'.''.'.").

laken lloiu J. A. Itnle .".li:!.

(.(! X0\V s.r. l.V_'. sK/OM, p. l^tl.

1,1/1 Now sei-. 1st, Jtw/O'U. ]i. lllll.

'lhi.-< Rule was ptt.ssetl ti» i.te\etit the fep of .".11 eeiiis. pjiytihle nilih'i-

sec. lH;t of the .Vet for the seal of the Court, frotii heitlg pa.i iihle oti

i>t(liimrv tilii.i-'s oil which, under .sec I.'J. the se;il is lo h.- ;inpii'<.-->d.

IlSl. Tlif iii-actite of uiiy Court, wliosu juri.silictioii is*;;;;';;;'"

veiled in the High Conn of .histice or Court ol' .\ii|ieiil,.|™.V^

rclatinjr to co-ts, imd to the allowiiiuf of the fee- of solicitors,
'

11110 to the ta.\ation of eo.sts, e.xistiujr prior to 7'/ir Duhii-in

,lit,lir.;l„rr .\i-l. ISSI. sliall in so fur .as not inconsistent wilh

'I'hf Jihlirnliiri' All. I!<:i'<. and tlie Utiles of Coiirl, ceitiain

in force uii.l lie ;t|iplicllWe lo eosis ,,f the -ttiiie or itlialup'oti-

|iiiicec(lin,i;--. and to the allowan. e of the fo of solicitor- of

the Siipreiiie Court ami the tit\alioii of cos|. in the llii;!t

I ouvt of ,Tu.-tiee and Conn of .Vppeal. Con. [ttiii l'.''.'ii.

This corresponds iu siili.-!

-... J. A. Rule 44.-.

' with Kill:. I iwli 11. |o

rn«',lc V. (,(... |o Ch. II. I'.Til.

l.lcllittles l."i4 and ie..s of T T. IS.-11;. ami tic- pnicii,

coiisisteiil with ihi- .lici. .\ct. are in cl't.'t | cn-.i it. in;-... I,,

It- /i'm/c. and tlti'icf -Itch itractiie the TuMiiia I llilccr iiiiii allow .ihat

na-"itiilile fr.r in-... nric'^ tt le'tchiii, . of foreiii'i vi -.-. ll.i/l

rr..ci,.Mc l-nrxil Iu.. 11 I'. K '.'."i;



Rule 1182

tO.NSULlDATEI. ISLl-ES.

(li) y.'eneif of TumIum BtlweM I'arly n,ul Fartij.

" ll!*a—(1) A partv ai^-llti^fi«l witli llie allowance ..:

fli.allowaiice bv tliL. Taxing Utlicer, of thu whole or ony yiu'

„f any itum mav. at anv time l.cfoie the utTtihcate '« >igii<".

.lelivL-r to the other party interested therein ami to the T:\-

ing (IHicer, ol.jeitions in writing to >-ufli allowance or

iiUowance. jpecifving wncisely the items objected to. '
>

may thereupon aj.ply to the Taxing Officer to review ''

taxation in respect of the satiie. ("H. Kiile r;3ii.

I.,k,-. finiij .1. A. Hull- 447.

(i) The 'I'axing Otlicer shall hold the taxation open :
i

u rcasonalile time in order to allow such objections to

,!eliwr.d. Rules n June. 1S!M, 1374.

See llie Knc llss:i. 11. H"'-' CKI'.

Tills /I'u/r iinrt Itulet 773 nnd 774 lunke It olciir uiat ilv; i -

ill of ohje, tions is only necessary in party and party taxations.

The In.sl .l;Pi,e :illinti« ulial v.;is .leel.M lu r„ni,i.r-u» v. i' ,

ir, 1'. it. :i7.

Wl,..,-e .1... .,u..sri,m ,> as u. .lie PHneiple iif tlie . ll.ile .axiui;.^

inj not ns to paiti.iilar ;U'i;iS : .sjw/n.ic v. HUl. , '!. . 1'. ••"-

iT It 1. 47'.l ;CMrJ- v. l„r,-.. 17 1'. It. 2"": lie /7rt</..T a- /»,,

V' \V H .;7: or wliere cli i.luecii.ni is to tlie tindinp en the lasn^.

Officer .m a preliminary stion. ini.! llic bill is nut I'Nc.l <'
^' ;•

lor instance, vvliere the Taxini; (llhcer linds that ,,
.-ettlemein ,i-

l.ccn iiia.le. which u.-Nr ilic Idles -f Ihc „rder tor tiivalion is :.-.

la. ,listutlie.i : llr <:.... r,,,,l,, M rli. 1>. VM: it ,s not iteeessajy .

,.cifv ..l.i.dions un.hr tals ll«l' : hut .see t'ra.A-.' v. II ndc Ml I.. I

•.so. where i. c.as hcl.l that ll,.> ll«lr applicl ,io,,ci;li...alia.n^ 'c-

cases. where the Tasini- officer rcfoscl to tux the ,. aliitift s c,,..,

ice-tinB a coiintct-claiM, ici ih lit... .m the sfoun.l that such c,,o.

were niillccessntily incnrred.

When a iniilv carrU's in an olijis-lion in nrilint ti. an a.lni' i

,. ,'i"al!o»ancc',n„lct this U»h. he is only Isinnd lo state the itc

to which he oh.iects. not ili.' icn>oiis of ^'''' ^:''''"''""'.J''"""''":.,„

sl,.,i-r. 14 fh. I). lo4. The present l-."t.'. H. ''*'-
_'
>•"

• I"" '

ili iete'ntly as it Insi'rts at^ («' 'h' wonU - am. li"' CVouic

i-casoiij* tor sii'*! ohjcili.ai.-

.

\ Sheriff, as an offi.et .,1 tic Court ohiinilnc tw., 1,, virni V

„,™.;J IS s,. far within il- .iuris lidion that his Kill may he .av-

and thi's /,»/• >-.in I'aaercte .moly to preveni an appeal " >";•;

;i", l,ron,h, hefore llie Tiixini.. • officer for review; lforri..o» v. /-'-

!i P. It. :«Mi.

l-.K-cept thctcfotc. as nliove mention.-.J.

less ohjectlons lite carried Itcfore the otlic-

.c„ lliflr 771. and Hii<,:ril,„i v. UiuihifjJ

,„ ,,,, .;,] t.. nliowco a- I" l-ny io-i" no:

/•,i„„ V. (;. 1. it«. <„.. I'j I'. K. i;.:i' '«

,,,,., al .lo.« not i", I

,> : 1 r.il liy this /,•

IJ r, 1!. 218; I r



(If TAXATION BETWEi;X I'AlllV ANl TAUrV. Kill"

.K.t V„y ol.j.-.li..,L. I., t:.. luxation mu.t 1.. cunie.! iu in writins Rnl. 1183

.;>1 it thi- oUicer ascertain, the conect amouiu pay.il.lf at vlie l.mal
', u.ii n,„l n,,i.~ till- liill

"* c"»l> "» "linl at »uil; Mmi. nltli tin'

irie nd
'

rS^ ti'' "b">e ».v Ui» =.i.na,„,-. :
/(.. Afi.i^ l..vi„s .-,;

t"i the Taxi.iB Ollicer l,a» no p..wer to aiter wla.t ha> l"-" ;'»";"''

i, illovved. except mere clerical errors; llj.: I.'nigt,:, >. /<". .1"..

Ill r. 11. 4«.

. person «bo is not a party to the uiukins ol an or.le,- 1
, t le

,,v,,fnn of costs, ami «lio ,l..»ire.« to h«v,. i Ue lasa ion t x
.
« .

,^i, to apply to set a«i,le the order tor tax,;,,™ iii. not ap . ,
o

r;.riew the taxation; i;l,„rll,„, v. t/,arll,.,., W
.
N. ISS.. 1«

.

..1 «,

for form of statins ohj^'ctions, >ee H. 4c l- I-","-. N"- !*>--'

See also T»y»tM v. .,„.„..«. :) f. P. D. -''M. £<„ cx;,n,„le.s o( obj..--

tioufi.

llNS.Ui,",! the application the Taxing diVar. -U,ill !>-- 1'' -«;'

„,n-idei- and review his taxation npon .uch objca.o,,, ,uk ,,>_t.,;;,.

,c ,„av receive, further evidence in respec-t thereol. ,ut.l. i

require*!, he shall state either in his certtflcato ot taxitt.M, o

l,v reference t.. such objections, the grounds ;,nd ,va-..,i- .1

his decision thereon, and any s,,eoial tacts „r ,„c>,„;s,anr,-

relating thereto. Con. Unle T-'Sl.

See Ens. (1883) U. KKr.' t^t't.

A notice served at 4.31, p.m. to ccmsidc.-
"l'j•";""^,•;;'

' ';|"-.,,;;;

,h.. following day. w,s considered snftcent ,n ft, Ihll. oj Ch. V. -m..

The officer should inclnde in Ws certificate
-^'X^l^'olt,"^^

of objection to his taxation. A ler ^'""s
/;, ^.r\f

'

' °',v titcat''

!:^™[;;;r;:r;f;^p,:fr';:!,,;i.!:"r';aL^;„!.• l/^i^ Jiv^'from

winch an apii'iil may be had: lb.

Appeals fro,n taxations a,v pnemed I'V ^"latoBy
l:;J''-j^'\;^^;,:l„

rla.mber orders, and shonld therefore.
""^'^'''''Jl^-J^^'^^'',

„n within ten days from the . .ale of he ciTthc; on a notice .

within tour days: fitark v. Iislur. U 1. K. -,-

fpon an api»al the .Judge has no power to '^ '^^
°''

';'7n'«''
ration of any items not objected to as P-v < - 1,> ^ '^ Jf';;
,„r refer them for review or revision to an> olh.vr

.
''""I*"

; ;cr 00 I, R. 201. an.l .c,«l,le. he has no power to rel.r th- I. II

', ihe [ten's oblit^d ;.. ... any officer, but should I;:.;-..!, ..,-,... H.'

..I'.'^rioii raised l>y the ohjpction.

(iii) Tarali.,, ,'f
'".'•'.- /"'"''" •*'''"'" ""' '"'''"'

The right of s,.li.itors to i v.r fheir -os

is a..>ern.',l by The .l.( ri'l'i rl.fj >iilii-il;rs

also leEulates the riab'- of ,'ieir cijeiil-. ii

tl„.ir costs, to comi...| c .Vhvcv ol ll,

t.TX.-^ii.

;1 di'iits.

ITf I. which

pa:



1S98
CO.Nl^OLlDATKL) 111 I-KS.

Solicitors
to dslirpr

their )>ili

one month
beforv
brintfiaii

Rnl* 1184. .\oiHitli>iiiii(liiig that a retainer <>f a »olkitor hy two iiersinw ik in

form n joint ow. tlif 0«iirt will Innk Intu ih.' fact* of the ciiBe m
ilisifni the reul miture of the truDKnetion. and will dptprmine rli.

rightH lit* tilt' Kolicitor mid rlietits ixrordinBly ; such a rPtnio»?r does iim

iiecesiiarily iiinke the por»onti Bigning it joint debtors: hr rttmeroii, is

I*. I!. 17«.

The rt'liitiijii lietwei'ii lountry solicitor and town agfiu i-* tliitt mi

client an<l solicitor: Jivid v. littrroica, IMIH', '2 Cli. 413: 40 W. K. *yiu.

As to nliether a solicitor can recover costs for aervicett perfoninxl

while he lind not taken out his annual certilicate, see U. S. O, .-.

174, us. 'J. II'. '^l-'2-i: Uv ^MrcWtfiff, 181)8, 1 »*li. 2fiS
;

M^icilou'i-itl \.

Laic Sm-uty, IS S. C. U. '_1«.

Counsel may »<».' ilif client for his feea. Nn preliminary ddivi'ry -.i

a signed hill is iiecest^ary, an in the case ol a solicitor suing for hi-

(ORts. Solicitors who i-niploy c^^un^el have implied authority to pledL"

the client's credit for payment, and legal privity exists between th^'

counsel and the client. The solicitor is not liable to the wmnsel utiles-

it in m agreed expressly or by iniplirntion from the coni-sp of dealinK:

Armour v. Kilmer, 2» Ont. filS.

'ITie jTiovisions of It. S. O. c. 174, ss. 'M-TA. which deal with deliviy

and taxation of soliciinr's I'IIIjj, are as follows:

—

DeUvery of Bill.

34. No action shiill be tn-.nit:lit for :]if retuvpry ,'( l".'- -.

charges or disbursenientx, for busines.s d^w by n Solicitor a^

such, until one month aflei n bill tlier-<if. Mibscribed with

the proper hand of such Solicitor, his executor, administrator

or assignee (or, in the case of a partnership, by one of tli--

partners, either wiih his own name, or with the name or sty!--

of such partnership! , has i)een delivered to the pnrty to U
charged therewith, or sent by the pnst to, or left for him ai

his counting-house, office of business, dwelling-liouse, or li'-r

kTiown place of abode, or has been enclosed in or accompani.J

hv a letter subscribed in like manner, referring to such bill.

K. S. O. 1SS7, c. 147, s. 31.

Retainer.— It is always advisable for the solicit ir to t-ik. >

written retainer from his client: see H. & L. Form.s. yn:'. 1, 3, 4. r., i;.

The retainer of a nolicitor by a corporation should be nnd'T ili.>

corporate seal, or hp authorized by b.v-law : Barrk v. Ih.rrie. 19 F. IV

33. but a retainer of a solicitor by a cnrporation. s.iiled afic! 'h

work has been done, is valid and binding: Brookn v. Torquay, l'"''J.

1 K. H. 601.

The delivery of the bill of costs must he ma-L' in one or oth> i- .i

the modes mentitaied in this section.

The month reffi-i'il to in this -iection is a calendar month : >'f

K. S. O. c. 1. s. 8 I
1")>. It must he computed exclusive of the day ^f

deliverv. and of the < nnimen<ement of the action : see lilimi v. lie '-/-,

S Ad. ife E. .%T7: lie Uorphy. 2 ('by. Ch. ~*(\.

The bill must !>« drawn in [ToptT form and should set ont -li-

items of the fees ajid disbursemenls in detnil, or an aciion on it > ;p

not be maintained: Milkinjion v. .'-niarf. 33 Tj. T. r)73 -. and see h'-

Movnt. 17 I'. \\. isfi: but wiiere a bill is delivered in which some

of the items are properly .set out. and others ar" not, it was held thiu

tli'">se properlv srr out wore r.rovrrabifi : Hinicr v. IIur,:iif}}. HI I,.

T. 4:{i.

afti
l-flStH.

II tor



lAXAlKJN OK COSTS BETWEEN SOI.K ITOU AM> Cl.lEXr. ISO'.I

()-(<,».nr, 111 r. 11- a7.

A pajm-nt tor ......,si.,„ .l...y ""i.h. l.y^i -li'it".^

;:",';;'";''l,'- I'iM

Hi™/ i- no. a ••,li»l.ur,..m.-n..- ""'i'^ll "." '".V:' '^
'';!v"'|

' ^^ '

,. .„ i,ii..r for the client; see per lioyd. < .. m ' "'•'"'" """"(' "•

V ;,ar Nimror Ho"/ C,.. T. < >. I- 11. IL-

Asent-y cimrgfs ,an.i... 1.,. lo..iTi.'.l : II'- i;,m-r.,„. IstiT. 1 11,. -JM.

The I'ill »lionl<l coiuain oi.l.v iluui.'s for flnrtly i.r..f."i.iMMl ..;,-

,„ .. („r wliiih ifiiw <l,oul,l I", ^iiveii. A hniip mho lor .Uni:.* l..i

.,u,'.,« ,-,.„,lereil in "Ili.T ,n|.n.-itio«. «noh ns an oient lor .•,ill„U|..i

„f ,-Mlt« 'loo to tlte client, "llonlil not !»• iiwrt.'cl in o loll "1 -"-ts
:

I,.;

.v7n7..o«. I"! I- T- <^'l-

Where the »ervi.e> ren.hoe.l ,.n t in ref.renre l„ ,„.n,,l liiiin-

,i," , '/ lor nesutiation out of r..nrt, the rharire, an.lmn/.-,! I,y the

nriil .'lo'not an.ly. nlal n .,««"(»,» «i.Te,/ for »<l.h <e,-v,.;,.. ,„mv ,e

alo"e<l in a ltm.p »ntn. havins re=„r,l to '

'-''f
•.;'>"' ;"'

„f the »ervi,e» ren.lere.l an,l the anionnt at1e,.,e.l ,. •''"' •

O. 1.. I!. 1; /« r, Ml:,;,,,,.. 'Jl f. V. VX.
:

.,.;,! ..,• //, U-/...,.!.,, J

OTomior. 1!) I'. R- 3"-

•1-he assipiee of a »oli..ilor nuy .lelivet a Mil .iL-ne,l liy hi.n-..ll,

a„>l at the expiration of a month ""'y ""e for its re."v.'r> _ /.o/" >•

]l'r«t,-l,.u,. ri I). B. It. .-,!«: l.nt see Re llartl. 2S l 1,. I'. .M.

The contract of a solicitor retained to eon.lnci "',"'.'''"";, ,';'."'"

t,f a Common Lavv nature is to ,arry it .in t.. a <,,™lnslo ml i n

,.,f„s,.s to eontiune to net hef.oe the eonelns.on „t Ihe ease, ex,
, 1

t

„!;„„„. r,asonable cnnse. an,l ,.p.,n .vasonahle n,,fce to h,s H,,m .

h.",.„n.,ot maintain ..n netinn for his costs: '
'''•"'l""f'-'f''

'

h;^,-t ":tris'!!ne-^ ™;t:i;". t;ie;'i%:r'r:
"

»,:; "v;:

II. r,3s.

This se,'i,in only appli.'s t" serN i,;,;s ren,lere,l as a -"I'-i'"; "' 'I''

Snpr,.me Court of .T,1,liratn.v. the loll "1 "h.ch is p,.,pe,ly ih. -,

\', .,! a taxation: !< N/.,V....„. -^Ul'i'i : thns it ""as h,l,l nol l„ I ap

I
,.,,.„ ;e.vi,...s n.,„l,.r,.,l hy a s„lieit„r as a notary tu ,,r..,an-,„,; a

;™^-;;, U, Ihe rnit,.,l States ,i„ve,e:,,„.nt.

l"'^^'";'
1;-';';,^

v„s h,.l,l e,„ill,-,l to su,. without p,-ev,.„..l.v r,.n,le:iiis a ,.-. II. "- •

"

V /(,.„,„,„i». 211 lint. App, :K11; l,nt see I, Co«m„- V. '.•"„". -1 Hi'.

47 ",, not App. -.'T. the ,ase „f a soli,itor a<.t,n|! ,n ihe l..x,h,.,|„er

(:„,., „f Cana.la: a.al s..,. «< .\MI,«,l,i. T.i I'. 1!. :l..
"r,"", •;"."",

^x;T'r?;rri;^.ri K? B.'ys" r,:nr';;;r'';,:v;:!ri:,:f..re

rarliamentary Cmmiiltcs.

Althoosh no a,.tlon ,.„n he hronrtt lo' a
"V""'!"':

'''

''V';;;';'
S

l,ill of costs until a month has expire,! fr,,m '^" ';';. - '

,„ his cirem: still that is a prov.smn u,ei.e y „ff,,.tnii.- p . ,1 .
a

the Statute of lyimilathois runs aLMiii-t Ihe soil,'! Pn U"", th. ,l,,l

h,., , ,, last setvi.-e iu,.l,eh.,l in the hill ,vas ,.,.,„1..,.,.,1. even ,1 =h

e It was out of th,. ,1u,.is,li, lion when the I, II was ,lel,vnr..,l.

a,„, ,li,l not retn,a, within ihe j,.ris,li,.th,n nnt, -,";'" -^^--V™'
ID \]\f .n|iiln.-lirr-m.--1ir nf ;ui ;i<-n--.!i '•" M»c .--i.. r...-ii/(i.

.
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Rulfl 1184. isltT. 1 i*. II. "KJ; 7t( L. T. \HJti; but the Holieitor may sue to »et ani-U
a friuuliiluit ioin»\vuuctJ by his clit'iit bofore the I'Xiiiratioii Dt' ,i

tii<'iLtIi: Siiiiie V. IJuokctl, '.i (int. \iH*: Hiid in c>m' bin client ii nboii;

to fll>^>'niiil. lie nifty by lefl\e of a .Tu<lgf of tht> IliRb (Jour*, or of n

r..iin:y (,*iiiii'[. Iw authorized lo roinnieinv on artioii, ahhoiigb tli>'

ii.ru, til biis lint t'xpired : n. 44, infra; atid bf luny ,il«t). nntwitbxtanili'^
''';.! II dill hii> not bfen di-livered. si't up his claim by \.'Hy of couniiT-
ilnim or Kit-off in an action bmuuht iignfnst him by bin clit-iit: Taui.,
v. ffithiirim. 'i\ S. ('. U. tH.'i : »ir, whi'rf, by nsji'-'enient with a cli"ii'

who hnN H croi-s-cliiitii Tgainst bint, nti .in'ount of both ban hwn
sliittil. Fhcwiiip II bi'lniH'c in thp soliritor's favour, be iiiav innintaiii

nn iicJ Hi f..;- rlii.r b,ilnii.'.>: Ttinirr v. »',7/i.«, llUCi. 1 K. II. 4tW : ',rj

I.. T. 4IL\

'lit t-iii]|i.> tli<> s.iliiiior to s\[0, hi^ bill (loliv.MiM| must !>.• -igiioil.

Ill* inHouiiuiiiif-l by ;i ictttT rpffrrinir to tlir bill signed, by tin' :-'.li-

fitor. but this provi.-iiiti nmy bt? \vui^pd by (he client; Re Uidih-. It
Heiiv. ."I'i; aii'l •>>' Hi h'wt. infrn : ainl. mmhlr. is not ii.-ti-.

siiry M-berc the s.^rvii ft- rliaitfi-i f.r wmi* imt renderwl as n solicitor

of the Supreme Coiirt of .Iiidir.if.iri'. i .ii.. wh.-re tbey wt-re perforni''il

in th.' l^xfhMiuer rom-t of Canrnla : «e.' 0'l'';iii'ir v. flciutiiill. 20 (^Mt,

47; but !^c(* S. r. in appeal. -' Onl. .\|ip. I'T.

Di'livi'ry. and (lui.stnictive ii'li\ery. to tlip iliinl pai'tien linbjp ti
riay. were discussed In Ifr Rohnttnu. 4'2 ('h. I>, "t,1

AddiiiH
to bill

rtnditrH).

ii (

Where. a« funnerly. ilie cosi> of tlie taxation d-'pend-'d on v.li ^tli :

nr not itne-.sixih w.is struck off, if was held th;it aft-'r a hill wa^ deli-
\frcd the MtlUitoi- i-onld not, wiihuut b'av.> nf tlu- i "nurt or .luli:--,

witiidnnv it. and !substiiut4' n ue^- oiif. even th'.uirb tho bill deliv.>rfd
was not si;:ii.*d: /.',- .h.in-*. .'I I,. T. IVIS; i,,il -c Rr Krllork. .'0 I,.

T. ^S7
: nor rr.tijd a supplempntal bill he delivered a'* of cours«. hut

might l>-^ nllour.l nv ;i sp-cial appltfn'-ion : Rr O'Donuhof, 14 P. U
r.7J : 15 P. R. iUi. .

A bill onct? uD"onditionftlly rendercii cotdd not be added to. or *\<^

ihifti'd fioiii. by the solicitor, without le;. .v : Rr Ihivii. 1 <
'. L. .T. 21:;:

and special cirruinstamcs must be shewn: si-e Rr itHuii<.t,>.r, mpni.
A sdbstirutefl bill was allowed to be delivered in Rr It. d .*., ti P. H.
IS. lint where an unsigned hill has been delivered, wliii li tlie client
tn'at.s as a nullity, ami ai.plirs for and obtains ;mi order ir.]- tii.^ deli-

very and taxation rif a bill. th>' solicitor may. In tlmt •.(^c d^'livi'!' ;in

entirely new bill, and incre;i-^e his charges. Re WaUh. 7 (). I„ K. 41,

Where a bill was delivered Indorsi'd as follows:—"In il \>u]
of taxation. w» reserve to ourselves the ripht to deliver an'.lher ami
n.'[r> tomplcre bill." this wa.s held to be an absohit" delivcrv : Rr
Sl,f,:rrr (t MrUumld, lit Gr. 4ii7: Re Thompson. 30 Ch, I). 441 : but
spwhle. a bill delivered accompanied by a Rtatement that it contained
item- wliicli could nor be taxed, and reserving the rii;ht lo di'li\-.T

aiiiirher bill in its jilace if taxation were insisted .m. ruifrhr he witli-

!i-;(\\ n. and ;i new one .substituted : .see per Cotton. L.-I., in Rr Thuu^

:

>',». :!"> Ch. I». 441 : -.:{ I.. T. 471>.

Sine*' lb.' iii.'^ts of the taxation no loner dejitT'-l ui"iit tlif rtin'.nn'

taxed oil", there seems to be no anod reason why :Mneiidiiii>nts slionii

not i'e nlhnvi'd. as in oHier ciises, where ju'^tic sn re^iuires. upon
prop"r if-rnis,

Compelllni; Delivery of Bill.—Where the client desipRs to h^ve
his ^'li'.it-i'V. costs. tiiXfi!. ;:r To recover doninienti; in hi^ jm -='*«.: jut;

oii wlii'li lie claims a lien for c'>sts, it is necessary for bi-ii first to
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, n lipliveiy of tli itllciior'H dill, aiij 11 tnXHtinn tlii'r>'"l. i

I. II' tli>^ HOlicit'ir iiegloolH «»r r«fu^ii^ til Ji'llvcr hi"

f tiic Ru'« 11**

obtfiiiifii :

an nu>"
1S1I4. 1

iri/M,. 1,.
;,i:,<.IUU U ili"!)!!!*.

I, 111. nn order for lt» ilHlucrj

11"."..

Where tbi- retniner U uiliultl.'ii. imi Ihore ar.- no

.t.ai.<~. thi. nl.T for di.liver.v. „ml
'•'Y'"""

"' '

..huilnml at niiv tiniv. on iirircipc: tea Huh IIW. »li

„ (ii»imt«l, "< lliw are any otlier .i»aial .ir.iiais'.aa.

iVia for the "rder slaaild lie uiacl" .ill lailioo to th.' «.

\ wilieitor c-aniiot ..et up that the. i...ntrnct l...tn.

ill cli.-iit was illegal fi.r chnini.erty,

fnr th.. deliver) of hi, l.lll : K- 77,.„»

111,,,. i> IKiwer to ..ni.T the .leliv.T.v ui a l.ill «u.;ili..r ,v I,; ~ I.

„aid or not, and whether .,r not It 1.. .aio which the ourt ,v,.,.l^ 1,,,

,„„er t.i refer tor taxation: /,•, ^i;.;/(™i(,-
f

<> ' "!"" ''' ' ' "• "

ind nil agreement between a i«ilKit..r ana "Is iii.i.i. a- o iiu

uuiaeralion of the .oil. itor for |,rof.^«i..nal »en-ice- lieiii.- v.,..l ..

i„.t I... an ati»wev to nii application for the delivery- ot a Lii' ..r l..!

laxation; /6.

K.<'ial cin tliu-

l.ill. 11.HV 1)..

the reti' Itier

. the .ipp i.-a-

itor.

hill

11 ai

*.lf

.lie:

uial

lion

"IT; Til I „ T.

As to items which liiay properly he

, p. la'.llt.

aiial.'il in a lull.

1, |,a» lieeii held that ihlivery can lie compelled nn.h.r K. >. ' L '.

IT4 of a bill for services performed m the I'.sclie.iiii r i ...ni ol .i..

.„la- (CCotinor v. l.n.n.i.ll. 'JH tint. IT; ^i'' "nt. Ap,.. -,. an.l lor

l.rvices rcndereil in r..fer. to a claim on ac e.stale oui of the .an is-

,l.ction; He Mvllrmhj. Ill I'. It. :I7
;
but noi f.;r .frM"'- l"''';"";,';; /';

.'

notary : O.lroii. v, /i™;.,„.oi. 2" Ont. App. :i:i..: ami .-c II. Il«l..,.

i:«i:i. i"k. B. 1811; .ST I., r. lllii

If the Mlicltor refiis.. to comply with an ..rder f.n- 'h.'jl.'li'-;; .•;

hi- bill, he is liable to attaci .ent ; Rr Seal. l'.««. 1 (,li. S.
. ";

""

,l„r infra • hut If on the retr i of n motion to attach him. h- di-

il-.'.ns all intention of iankin„ any charse for costs, and sh.-ws i.i

alt'.liivit that he has not deducted any m.mey for costs from m.m..ys ol

hs .-liont which have come to his hands, the motion will b- r..lns..,l

/,., Laiiior, ISWl, 1 Ch. 818; SO I.. T. tH:i

Bill to be Ta»ed.--'nie bill is one entire matter even tlioiijili «

separate bills be rendered in respect of illstin. t transactlolis
:

Kc „

It'wr IS'O ' 11 H :^S1 ; m I,. T. WT; Utoke.i v. Tiamper. 2 Is. &
, .'. pj ;'v.,ci " U sV 1.. Uli; aid the client cannot select cenniii

ciiarees for ta.^..ti..i, an.l a-k that tliey only be refc-red
:

«o Il.:r..

1 C. L. J. 2111.

.\l;honi;h the feneral rule is that one of Kevcral hill- oi'
.;

puri ..1

abill. cannot be lajed; Storcr v. ,/o/,>,»(f,i, . 11. (/,.,,,». ..App. (a-.

•li.">- r,o L T Till; yet where tl,.' s.ili,itor admitl.'d tlial there

wiw'imt'hinB due to him. and it was simply a question whelher he had

t*on .-.verpaid. aii order to t«\ one only of s,.v,.,.al bills .l.-lii.i.n

„a- npheld; /n rr ll'.ii-rf. 1890, '-> Ch. 31.

riie t'ourt has power under lis seneral juris.lii.li.in to ..i;.l.>r th-

laiathM of any hill relnt.ns to Coiiri biis,m»».wliether the hill h- o

ihe s.ilicitor or his airent. or any part of such bill: ffc ./.,/mi-o., ,t

ir.Ucmll. «- Ch. D. 433; 1", App. Cas ptll
:

thouitl, ihe primipa!

received payment by a commission: llr l>l,«al;n it uici.... .> r. i.

.-,111-: and upon such taiation a Maslcv shnnl.i. willi. .• -..•i.:' .lir..

-

•I." ith ill,' olicitoi-: /'..



1402 (ONH(lMl'.\rKI> Itn.KH.

A bill for i-tniiiwl r.>.- f.M-hi-iv.ly uiny W ref.Mrt'<l : H'- I'. K. i( ''..

It I'. 11. '."^l: nml ww HbiD Armour v. KHmri. '.'n Our, t'lls; hikI /,'-

A*hhhiifjh, 10 ('. I,. T. :{0. whtT'' th** Ht»rviriKt wtTP rpKiw-ctinii 'li..

ilcfpni-** of n iirhnn.T; hiit wtiorf •<iilifitni'« had nirrt>«l not to clinn;'
" ^dliiilor"- ft'i'x." tln'ff Miird-* wit*- IicIcI to prwhulf <liiirirt-* t' f

•«Tvirc»i riTHlfrwl liy tln-ni lU ((HiiiHfl : /fp Solicitors. 33 «'. I,. J. -Ji.-,

A liilt for convi'ynnrinit could imr fDrnifrlv tw ri'f"rrfil : //« ';^^..

:i V. U. l:W. H"; Afr f.cmon rf P*'N mom. H T'. C. I,. .?. IS.",; nnd
IlnfTnrty. *'..T.. nnlrom v. tirni>l'i*in. 20 Ont. App. nt p. 330, (vltli.^ni;!!

in xhcff I'dOfK nfliTH for tnxntion of l»ill> f.ir .nrli ^.-ivici-- \v»'rf mmli'.

npx>Rr(>ntIy witlioiir tiiif>iioii : s*'.> jiN , /,*, />'/»-, „.•/-'-. ,( 11 -j, ,((-.// t

P. K. l.**'**!; iind Rr Hirhn,,Uo». 3 rhv. Ch. 144. ISiit ^.' ni>w r! S
O. c. 174. -. :{.". ;»/r«. i'mkI //,.. --. 'L'-.V. : //, l'..H„v}. J't )j. I! h
1*10,

Action OB Bill.—Aftpr tht- cxjiiry ..f thf month from th(» dilii-r;,

of lii-; liill, ill.' ,«nMcitnr niny .if in» ordt-r for rnxtuion \\nn h..ii .i-

tained I'.v thp olipnt. fith**r himtiflf nhtnin nn ordpr for iN t:T\ him ..

and for ptivmcnt of wlmt mny In' foiiinl diip; nop ftuic 11S4 nn.t (i.>.,-.

infra, or ln> i/ ;iy ItriiiE nn iirtimi fnr \U r*vov<'ry.

I'lii' rinim mny hf spcrinlly indoriod. and jii<iirnit'nt mny h.' ol>t.iii>..i

rhtrif'T. tiiidfT Jt»lr (tli3, ivlior.- tht-r.' is no dpf.-nc*' fimith v. /'.;.

t.«.7/.w. L"J i}. n. I>. 10: tW> L. T 10: h„r wh^rr. th.> r^-tniwr In ti

niittod. liiM tli*» amount is dispnu.i. jiidsm^nr niiiv !»» nwnrdt'd >'t!.

jwt to fi fiixntion of th^ bill: Ih.: nn'd *..' AV r'lW,'. 41 f'li. P. :V_'':

Tlip omissioti of nn allpjtnti<)n of the dflivt-iy of ilip hill in M
Btat*'ni'*nt of clnini. do.'fj not rt-ntli-r llu' ijiitt'r l>nd in Iiuv : spo srt,,,.-

V. nuclftt. :\ Onr. 370; ntid it is n dnffiico only npon to thp n<ninl
client, and nor to n third person linblc ro pav : Gvniint} v. RfiJr,
m L. T. IN: 40 \V. II. flri. As to tho '.vidi-nrr rofiuirpd to .!i. -s

romplinnff with thi-; spction. "-o -.«. 4:i. infra, p. 14'NT.

Order for Taxfttion of Coitit—

35. TpoM til'' npi)li''nti..n of tln' puny clnirL't'uMf' by -m 'i

tiill within .ip month, thp Hiwh Court or a .Tndcp thpr.ni'. .]•

n .fudcp of a County Court, shall, withoni nmnpy bpiuff broiuh^
into Conrr. rpfpr tlip hill nnd tlip dpmand tliprpon to hp t;i\..|

hy tl7p proper officpr of any ftf thp Conrts in the Counts i;;

whipli arty of the hnsinp-s-i charsp-l for in rlip bill was i\i>u-.

n lipfhpr nny of snrh hiwinp^s was don^ in n Court <ir nuf,

.Tint rhp Court or .Indc mnkin^i sur h rofprnnrp shnll rpsij-.iiii

rli'' l>r'iiu:in(r nny aption for snrh dfm.in*! ["'udinir thp rp|''>i •

pM.'P. It. S. O. 1SS7. c. 147. «.. 32: flO V. r. 1.". Srhed A f.TIt,

'nip "party charjreahlp " inrludps both n flipiir nr a tliinl ii.r-"i

HahlR th pay thp bill: <!Po Rulr lISTt. a.s to thp form of thp onj'T

:

and '=(^c Riili- 11^, nn to thp tinip within which tlip ordpr iriay !..

ohtninp<l on jirii'ii»: ulipn- tlip ordpr ijuinot bp isenp,] on prtr<'ip'. a

motion th'Tpfor. on nf-tir-p to thp solicitor, is nppcs.-.iiiy. Tlip niotinn
is ns'ually nuid.' to a .Indsp or .iu'licial t)(fir'pr in Cliauibprs.

Thp provisions .-,f this KpcfTon as to the (ifTicers to whom thn reffr-

enoi' for tax.itinn [< tn ho <iirpi totl nrp suppr-^pdpd by Rnlr IT"?,

which direrts thnt it is rn bp xa thp inojipr riiNins ntrifpr for ')

Cnunty in wfiidi rhp -Jicitor r'-^idp^.
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3'>l. Ill 1 iiiPiilii'iitliin N 1. 1.' nllllill till' IIKilitll. lIlXllRlUl IIM.

iiril»*r « rffiTfiii I

liiny il'H-iii proper

hint ri'«tpiiin liny iif'li

Jllilltp nron ihf utililirntiiin i>t filltiT imrl

mill I

illl mirll ilirrcd-ill" iiti.j iL'iimn

mil i.'iiir- :i- iiNiy 1.1- lhniisbt..nl.pl.ill

ii-li i|i-iii;iiiil [..iiiliiiir till' ri'fiT- '•' '* "

:,ti<' ll"*' ifituliit

(Ifliyfry. ii till tiixiitinii of n liill <if coum on ttr>nii>i\

Whcrf tlif Ttli't w nil* nlitnitiHble on prirripr undi'r th,

iiav If inaiip on njMilii'ntion to ii * '.liiilni'. or jiuli.inl "Hi.

liotU'P to tlip olijioiiiti' imrty.

Tlip unlioilor limy ohtnin nn oril.T (or tnxiillim ..n /ot.;/.. nftpr thn

nil from 'lio ili'HviTy

iiltriiii i.il l.y til« . Ii.

th" liil"

.Minlly nn llotiiv I" tin- willclliit

:
«..• Iliilr IIM I'

llflil I" -li'iini II .

null 111- iiiu't mii'ly »ii-'liillv '""'••' ''""

37. No Kiu-li i.'feri'ni rlnlll Ii. ilirpit.'i

tinn ninilp by tlip jmrty iliiiri!

.T inficmpnt hnn hepn .ihtiiinpil. or
•hiirt'i'iililp with "iipli bill iiftpr ii ytrdii't

nftpr t\vp|v. ni'iiitlis from"

ilip liliip siK'b bill

.[.r tunlpr

iHtii.n of thp 1

.fptPnrp i.^ mil

s,li..il. A i;Hi.

inl

i|.-livpr...i. spnt

.irrtiniRtnn. i>*.

.,r .lii.li;.. lo 1'

It. S. O. IHHT

l..ft

1.. ,>r..

iif.ir...

tlip ni.iili.

ill.

ill". wlltiB- . ti.iu..filili

i.,11 for tlip '""

II V. p. in, -;,™',^
'"

Snerial Clrcniiiit»B«ei. -Onli'rs for tnxnti.ni nrc nol mii.l... .'X-

,.,.,,, ,,11 .;,P,.iiil .iniinistniiiPB hpinK slipivn. iiftpp tin- psiiirnlion .,(

r„p|ip niontb, f ilplivpry of a bill: Kr f^nirrutl. 2 fby. Wi. :ill;.

»,• r/i'.i..;".." - <'liy. ''i. ""': "^ llildrrikrre v. II n/i.m. f.
1 .

II.

IIT- «p«i( v.'rullni. ; v. It. 118; IWIullo v. C'Atirck. H I'. K. :li;:i

;

', v"i».'» 111 U It. II. ilTIl: fi'.. .V.N,oi. sn Ch. II. I: Itf I'.nl,.

|.'i I T 1t:V "» fl'trlur I. fi'i'i. Ill I'. It. iin«-. .ViM</.r y. .V/.ui:,

II
!•

Ii' l;;ii.' or iiflPr piivni.nt ; *... .«. 4'.l. iulv.i. p. IM'.i; //• ll..".. .

III
!•' It' liO: Srhnwj V. .vW,r.i„. II T. It. :!>*: «-• B..//''' ". 20 ib.

II .',71; Up ./.ip.Soii, Jll ''b. II. 4!>ri; Kp raii-hniikf. 1 Thy. rh. U2-''.

/,v ChC<hri\m. V\ I'. R. K12: or iiftpr, tilth ibp knowl.'ilitp "f tbp rli,.ii'.

tho .ostB hiivp bipii .Iprtiiptpd from nionpy... poIIppIpiI :
«. /l.-.i';(. I'.i

I* It. I'Tl : or nftpr a Jipttlpd npponnt : Itr Wrhh. "tl I.. T. :ll^: Im'

t!ip .l..livppy .It" 11 .iisli ii.ionnt tvithont itPiiiM in not siifrK.t..nt to pv..-

.Imlo tiivntion bv IbP .li..nt pypn nftpr tbp \a-\\>f nf l'.' iii,.nib«: II:

Havlu.. !«»!. •-' I'll. lliT; 71 I.. T. ri:!". .inO.

Iiin.....v \v..rp till!

. bill iniL'ht bo

llft.T llis llPlltb,

th.. .-

t:i\...l ill

iifiiinst I

.lii.|t..r uii« Pi'

y tiiu...

ri.iir..spn'

WhPtP th.. «i i-i ..iiviiiii.

on tbP nt"!..r'tnnilintr tbnt

ordPr "ii" ii'iol.. f..r tiixiiti..,

tiv. s : II,- ;(../,. r. i:i r, ii. ^-^

Spppiiil .-iri.iiiii^ifin.ps si'-'tiify ttPiiPr.Tlly '• prossiirp iicrompunirtl by

s.inip ovpi.bnn:.. " or " srnss ..ypn-hfircp*' or prrnrs so cn-iit n^ i..

ui.iunt t.i fnio.l •; Itr Stmlhri: ii K. & J. niS; Rr r„i,irr«n. 2 rhy.

ih ;111 ».. linK..T, 1" r. I!. 41": Ri Unfilh. r,f) I.. T. 4;!4. Imf np.

iioi ronlinp.l to snih ™sp.« :
/,, HntUrfihl. 14 R Ii. III'. r,il7. Tb..

hrincin: of thrpp fppnrntP iirtions. wliptp^onp wonid bnvp bppn -'ifli-

.i.nt. |.*.nstltiitpK " spprinl pirriiiiislnn.ps "
: /'..

Where nllpirPd ovprrhnri:P« ...nstittitp tbp sp..riiil ..ir. .ilti.st

thpv tniiot bp sppritipd tin tlip iii

of .

,11 : /?.

!i: II'
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EbU llMl, li'iiiv'fit, •-'!• ) h I>. .''Tl ii'l ihfv iiiual I"' nil tlifir fnct- 'Xi-fM-iv.'

/^' lt€tliu>if .1- r.,,. 4 '
1.. T. U.M. Trilling liein" "ill n.n In- .iitii

(i>>lir : Iti- thake. ** ' iW. V-'S: intwUnTg** !>>- lliuttinl iiiiAdtk** ^^.t.

Ill-Id Hot t'. !» H "I i.'l riniiiiiotiiim'; Hi Utn»vmli»u\ :.; I„ T. 7HI,

..II Ik (inliTi'il tiflff tlx- t\M'Iv#. iiiniilli-. It may
•Tliiin Iiii)il>.. ff. \iVA.W-.,w. :i It. F. A J. I»3

WlK^n- ji til

i.Mri.t.-.l tnil,

Wherf* I'llls iin> (hllvrrcil rnmi tiiM<> f" tinK' Icforp th>' liliviitiMi.

i^ rlohttl. III.' ' li.'tif hii-* \\\A\v nixiitliH If. Ill tlic (I'lhcr.v nf rli<- liii it

I>il1 nlXfT tl.' . iii>.> of Mil- llilKntlan In Mhicli to ni>|)ly ti> tin (bvui >ill

/'. Huttrrfr!,!. II 1'. It. M!»; Hv Itonir,
.

IMlCt, L> (J. B. '-'Hit ; tl'.t 1.

1. "IT,

111.- Kiii that tlit>

if n'lliiinuiriiti.m t"

llllitllt ll" <ll^ll1i<>WM|

not ^otl^*tlnIto '•
f*i

iiilli'liHr <>( I'XiH'UtnrH (lilt ii'>t iiir<>i'iii tlii'iti tit, II

I't-ivliiiiEN shoiilt] ('' roiiiTin'iti-pd, tin* fifciiior*

i\liiii niiiilit ]}> -tniik nil mh imidtTiitinii. ''<!'¥

Ill linimistiit. .- lie f.-ml-i-. >"''. tf '-

.

w. N. iNiK). 112: as w. H. t).y2

-hf

risiil ml.'

i: If, fhrr I'lIU,

HO In nliHt kliiil

'ri;t> fiK't that nil II' M'lii wMs Nmiiirlit mi a iiiitiilit'i "f hiHx il'liv.!. i|

ilMiiii;: -intTrtl vfiir--. 'lupi'iK »lii(li dHfoiuliint wiix t'l'iit'tifT'* clii'iit. t-

n.H tl hi»'i'iiil finiim»iliiii.i-: Ittiul v. VolUn,. tl V. <
'. I,. J. 114: imr tli"

t \i>*it>iic'i' (if A (•riiitroviTsy iv* to tlie fiTins on ttlii.li tin- Inisiii^hs w^'-

il"iic, ti'>r tho ('(nitiniinn<f .if om!'loym«»nt nfter tlip ddivpry of thp firxi

l>.ll: .
!>»'>/</) V. U'thninlfv, 'J Out. :!-*".': w.' fiillrgpi, v. Shiif. 10 I

f. I,. .1. ItNI. Where judirniPiit hnd t»o«'n siKiicd nirr'"«'t tlit" i'lii'iii Im

nil nctioii. iliirinn the ppiidpiiry of iifn'itiutionji for <t Hetlli'ini'iil, tli -

V.;,'. I>-i.l t'> Im n hjiwinl rir«-iiiii(.tnnc.' : riitt'iHn v, fhurrh. S V. It. 'Af^i

So fuiijniiftinn nf the following (1' thnt the relfltion»hip of nolinifir

nii'I rliiiit rontiiiiifil nfttT thf» dfliifpy of tlip hill, (IM thnt the toli

t'itor lind ntTrTf'l to iDiik** n ^ilhntiintiiil d>>dili-ti<>li. And i'ii that tlicr"

wtT" it fill!* of ;iiiiMiri'Mt i>\*T«liiin:'' <-\' wU'uh n» fxpljiiintimi \mi.

..nfiTi-i- lie W-lkcr, I'J I'. H. 4U0.

A luiiiip -111111 rptaiiM'd fnr costs out of thf procci'ds of n walo. mil

no Mil (ii'li\<'r**d. were held fo fr-nistitute " wppoial fimimpTnii.-s
"

/{< l/(i/(.,/(»«r,n it Wadv. r> I'. It. -•1-; and tln' n'tainpr of corits out of

the proii-cijs of loans riMaitn»d for the clieiir h not a pjiynn'iii iiti'l'"

s. IM. infra, so iiH t'l ]'r.>cliid<' tli" ritlit of tli>- flipiil to ;i liiMUi'.ii

/,*' «fl,7/p.. IS'.HI. '2 Ch. 107.

'lilt' rtlaiiiini: ol im ainoiint affrced upon in full of . ohd- oni ni

nioni'ys in "thf snlicitor'.- Iifind"! without dpliveriti(t a Mil ii n'tt pi^

niPtit Mnlp!-« llipr" is a wtilt'ninnt of an.Mints: /?. M'.'«f. 18!>2. 2 fj. I'.

I'iJ: t'.T 1.. T. 57; tltp taking of hills of PxcliaiiBi^ wulM.iiii.-ntly .1

-

lion'turo.! (I.ur. not amount lo paynipnt. unleBu the solirititr iijEr.'i".

til accept th.' liilU ns pitynwiit in atiy I'vpnt : Rr fimm-i »l th'-f'ti".

ivi::. li ft. r. l'm; :
'".;• i- '\'. r.4T,

The Taxationt—

36. In fafp ijMiir r"iity to a i-'f-Tt'iice, ha\ .n([ diip noti. .

rpfii?!fs or nejrtoii-i to attpnd th(» taxation, thf ofTifT to whuin
'

the i-cferfiifp i.- nindi> may fax lie hill u pni-ti'. It. S. ii

18S7. c. 147. H. :i.": TiS V. c. ir'., s. a7. part.

I'rii"'-! fmir lilt' I. .sis arc ta\at.l-' a-T..rdinc to the sfiilc of th.' ('out'

! if i'.nv^ in irhirh tli? r'^'^''^dine'' "pfp takpn for nliifh th** servifps

ri'e .'harcpd. pvii th'.iicli if turnpd out that tlu' cnso wn^ \vitlii!i tli.'

.inri^dii'iion of an inforior Court, proviilod thp solicitor had not rpns..ii



1A.\A lI'PN iiK niMTf" i;i,r«i;i;N sm .1. Ilill! -\M' I l.ll.M,

.iiliul 'or kiiowliiB "t Wlmin il
iia4

If, I'. II. vx.

luiidt) nctunlltic iirilT In I"

ll.T"l.

iilcil: /'i''I Itttini 1. ' "(cf i.'i" IS 1', li. ir .
/I».|./M,/. s I

I.. II. 1

|r,...l l.y llif ...llcUcir. In

illil mil ulli.nil ih.' ca\.in..ii wl

tiisiirtoii.

It liitl'l'. for tlif cimtK ft III.'

M\ link I
IS.-,, aii.l n»ir».

3B. Klirs ijriler ('>r ii n-l.r.- i.hiill 'lir.'i ll lll'"r I"

hi. rffi'Tfnce In inRiIf,

l». .hi-rtici., hv liii'l" I

«,„li lilll. II. S. n.

Colts of TiiMatloiii—

.rlifv wliul. U|M

.1 lIl'T 1«

. M ; .-.S V.

ill r..rt|".r-t nt
,

40. TIk-

lll(. i.iirl •" .l.i.ljl..

nil III. ill (h.. (H«cri.ti.in of <

[ (uri.ir. .<ill»j'.f.t ro iipp'.itl,

'

otlicfr mil..

Iiiilim to til" bill or t;ixuti.

tlii.r..il|niii tiinki" •iicli nnlir

til., piiyni-iit .i( till. .

1.

i.r III., tnxn

.1,. i.cl

Ltlnii. li. S. tl. IS.'

117. ». :i;; r.n V. r. i:i. ». :i7. purt.

l.ri.ir to W Vi i:i. ". :iT. ri.Mi, wlii.h Ihw ...,.>l.,i I. t,.i..i.. Ill;

,.,„t> o( the r.M.."... .V.T.. Piiynble l,y. ..r l... 'I">.'"'l" '"•,;,' ' ', -

„li,..|,. 1- ..r u.ii ..III >Mll "ii-. ..r "11 1. .-li-il'll .'II 'I '" !'"

"I'rrilent «•!,» not llnl.lp for tli .t. nf liiTntloi, ,f li.. ilnl ii-i ;t. .!

•ni» worrt» "Court or .Ii"1k'.
' would nppnoi- l" '•- '"'<'

1 1' '"

. liiile II juilii'inl offit-r who ninki's thi' ord.-r.

The ,.„.tK iir.. iilwnys In Hi- rtiwretlmi of the TiiMui! Ulli.i.r.

nhelh.T thi. or.lir I-mi.i. on ,.r,re.;if. nr i. nm.l.. on i. Mmiili nwiLii

"„n. unl..- ..ili-r«i». ,llie.t-.l
:

-e- ffKli' li**-'' I'". ""'' ""'• "^

41. In cnw. the refi.mi... i» niilile nli'-n tli'

iiuthori/iil .'Sii-I't umler sii..i..inl eireuniM^ime-. ii:

proviili-l. Ill- <'"iirt or .lu.lk'e. in innkini.' ih.- ^^i

iwiv hiiei'liil ilireitions ri'liitive lo the eo"i« "I

It.'S. (). ISST. •. 14'. ». :i«

li..r..iiil.f..i

11... liny ci'

s... s. :iT. .«,„:,. p. 11"". -o'i •"»• I -" - ''• '"''' '• """

n„= „.otion 111 nrs to I.e ,uiniHH.»Hnry now. n» ih.. -OKt. of the

,.t'."..,i, e nre ill nil i"i"''< I'v "• "' <"l""- '" '^' ili-or-tion of the

..,111 \-r .liiclc". or rnJinv IMlin.r.

CoiiipellinK Delivery of BlUi—

42. Where 110 bill liiis l.vn .l..liv,..|....l. Bent or l.'/l ii> iiljo"- «,. r

..,i,l
,.' uli..re the hill if .leli\er..d. sent or lefl. niisht have i.-

1

.1

l,',.,.n r..f..rrr.l ns. nfonsiii.l. .my «ioli I'onrt or .Imlite may onler ;;'.j^^

the Ji'liverv of .1 bill, .mil iiinv iilso or.ler tl... .l-livery up of ,„,,

,le,.|l« or l'..l|...r> in the lM»s..s»i.)ii. instody or I"raer of the.l.li.

s.ilieit.ir hi" assiBiiM- or repi»«entnlives, in the «.inie manner ;;|i||

1. h-is h.'ri.tofiire l...i.ii done in cases uliere any smli hiisines-

iia.l 'be..ii inilisu.led in the foiirt in ehi.li 'eli 'I'I't '>h-

ninde. Ii. S. n. ISST. e. 14T. s. SH.
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lu.rilh it

I'l "
Irclii "In:

|:;vr-^:!n

LDNSCJi.lliATl.l' Uri.KS.

W'lirlx- 11" 'li'i Ii"- '"'<" ii''Hv. -It'll uu time ie limileri within whifli

Llie i«mv .l,mB..-,.l.l.' i> l.i ttl'l'l; uii'l'"' tl"* •-• ti"". 'I'll'- "rtl" >'"i

-.iiMi- una luxattou, wliHre ui. I.ill Itas i'fUi JflncreJ. llia.v lli.Tet.nv

In.' oljtQiiied 1..V ilio client .m |<iii.i/,c lit any time; »w lluk IIM.

A piaripe ordtv tor taxation i*. made at llie i-lieut's iti.ttaiiif. nil

liii Miliinis>i imv nliat may !«• f.iiiiid due. Wliere tile I'lieiit

olitam." uu onliT to tax a bill, some of tile iH'iiut nf uliicli iir.- liarr.-il

by the Statute of l.iuiitations, he i< .iieined ti' waive the Stutate

lie Maigclti. iv.iil. 2 Cli. 21$'..

Tlie Uoarl has jiTLsdielion to order lli.' deliiery of a bill. ulieth.T

iliere has been i.,'iyliieiit or nor. and ivlu'thi-r li.e I'.inri has jurisdictMn

to oi.l-r tl..' Ta\;iMoii of llie bill or ot : //i' J!«illi-'. IVlll. 'J I'll. I'lT;

11 \\. it. 1"1; Ti I.. 'I'. a:i7.

11 111., rb.'.o .-l.' 1 1.' Meat ii>; a imllil.i an iin^ii.'iie.l liiil d.-li\ere.i i .

tiitiL. iDi'l iiii[.!i -.v f.ir tlie deliM'ry and laxatioii of a bill, the solieit-.r

ma>' 'lelu.r an entirely new i.ill. aii.i may iiaivase or alter hi-

.I,;m;;,.s: (.'i ll.i/»'. '
< b I. H- "11.

Proof of Delivery of Bill:—

43. In i.iMiii.i.. a ,;..nii.liai:f.- with tlii..' .\ft n >liall not b..

n.i-.-^^ary in Ibe fir^'i instata e to firove tile coiitt tits ol the bill

tlelivei-eii. selll or left, but it shall b.' .suffieient to in-ove that a

bji of fee^. eliaif.'es or disbnrsenients. subscribed in the nainner

al'ta-esaid. or encloswl in or acooinlianied by sacli letter a-

ifi.resaid. was tleliiered. stMlt or left ill iiianner afor.'sai'l
:
bin

ill., mhi.r partv niav sliew that the bill so I'elivereil. sent or

left, was not siiih a bill as constituted a Inu: p'l' ..impliatii-

with this -iet. 1!. S. O. 1SS7. r. 147. s. 41 1.

't'llis seetl.ni refers to the jifo'if neces,sary in a I'fo. litiL' bv a

-ob, ;tor to rivover his co.«ts. As to the mo'le in which a bill is to b.'

(leli\ered: .-ee ,. :'.4, «»/.™. V. V"'^-

Absconding Client. Action ARainst:—

44. .\ .Tn.lBe of the Hicb Coiiri or a I'miity Court Jud?e.

on rr..oi' to his -atisfai-tiiiii tlnu tiere is t>robable cause for

believini: that the liirly cliarjeabh. is abtnit to cinit Ontario.

mav antb'.rize a solicitor t t.i • an iictbm fm' th> r-

covery of bis fees. charRes or illsbtifscments. agaiirst the n:tr i

cliartreable tbeiewitb. iiithoiiiili .an- iii-.nth has not expire.l -i- -

the rlelivery of a bill as a|-"t-.-a;.l, I!, S. 11. l.H,S7. c. 147. s 41,

Application by Third Partyi—

45. Where any ii.-i-son not beins ciiarKeable as the lirinei|.;il

o-iily* is liable r-'t !.a\. or has paid any bill, either to the soli-

citor bis as.-.ii;iic.-. or rciires.-nlativ.-. or to llie i.riiicii.ii! party

tl...i ih.-teto. the person so p»>injr. his iissimiee or r.-pt---

I
,-iv-. ii--iy 11 like 'be bk.' applit-ation for a ri-f.-l-eme Ihei 1

.lit, cliari:i-ibl. iben-wiih niisdit himself

i-i inner, anil the same proci-ibntrs shall

tl i.i.li.-iiii.iti had 1 11 11 iide bv tb,-

pal-ty s

Wh.-i-.- :i -liilil
I

liir .- niatlc. anil

li.. Iiaii thercni- - -..,,.
harsenbl... 1!. S. n. is*-.. '. Hi. s. 4J.

l,],Ii..s to tii\ :in iitipaiil bill- it woitlo .s.-.-:

1,1 t nlre the .ri-'nt piinnirity liable to I

.,.iit,L-s iM-e (,'ii/c llssi. in or.li-i that 1

'..- till- orib-l. Is-'iin-e Ibe third party 1

- ti,..., ,1,,..- not tbei-..by nilntit any liiibilii

.
rii'l. 1 Cb. V.'.<: w r. T. -n.
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/. •!:.

• [n til..

A party cliar?fabl.- wli.i (.'iiii tax. i:i lihl - il

infant: lie Fl-,rcr, lU W. IX. r>TS.

A more voluiLb'cr. unjer no jti'evioiis li:i!iilii,v

iirj ripht to oltl;iiii a tiixatiuu uih1<'i- tliir* [>rvUi'ii

4iitj; lUT a niiT..'lv tinminal plaiiitilT who i.s nui ll;ibK'- i-^ tlii' holii-iftr

lor Ilif ^^.n^: Ite Atlunityx. f, V. H. IJll).

Any om> of >t'vei'al catuut -yw tni-itviit may. in tn" liiTrolioii •!

the fi'iirt. obtain :m "nU-i- iu\ii>-v iiii> .sectioii I'l^r i.iALitinii ot' liili-

u I' costs of a Kolicniir i-ii!]iin,\-.'ii i>,\ fMrulors or ii'ii.-i>'i's in . min. riMti

with the bnsin.'>^ oi i ii.- tmst c^Iiitr ; .Sinulfonl \. i'mt-r. I'l Out.

A].]), otl.'. L Rf t<Lhinci\ t:; 1*. \l. 'JTU: Imi u Ufiv itie irii>tri' iias pai.!

;Ij' i-ost>. the aiiiilicrilion I';, a n.-^iiii -/(M //-k^/ for MxaiiHU iiin>: 1

made within twelve ralmaar innnTii- ihtTi-afti-r: h'< \V>l[hnni,, v.i.\],

\ Ch. ;nL'; Sy L. T. tin. Tht' cosu luu^t In- laM'i as !"-i.A.-,.:i li.-

iru.-^t.-- and hi> >-i']iL-:, .

. u n'.-lfd iv^ <>i i-ny .|»i''-;inii ii> lu ll;.'ii

iiiiiuiaii' iiK-idi-uce iiii.'-HL.-t tii.. l..'';nii< i;iri.". : /,', .1/(7. <, ll^n:;, U i ii

Thi.' I'tll i>l Ii i:.'iriL.a;;ii-'s -^oii'-iloi' in n'^rard tn 1 h.' lu.ii-iu'ap'd

.•^tatt' niav he tax'd l>v iln^ mortgagor : Ho l.it:i. ."» Hcav. 411': /..r

/wc/f f;/«^«. /^c .i;.r,r-;/-w„yW. :! IV u. i;;^: s.v aN.i A'-- .i/«.s.,.i', :i-i r.-^a^.

ir:: ,.v hy a suliM''tn''"t in<_'niahvnnr.'i ;
/.', T'liil-.r, IS 1;.m,. H;' ;

/,'. ./i v.«o/<. ;i2 Boiiv. 4m0. So oil ;i i^ah- hy mortj:iiy;''i'v iind.r ;t
1...^^.;

n; ;-iilr. tlu' n,< n'l i:ii -" iT. <T ;i ih-^t-'infiu iiU'ambran. .!. i- .'i.tidtd

: i:!\iLtion of t\\<- M.li<-iii>rV hi!i :
/.'' frrntr d- Mum: S 1*. U. r,t;

; aii^

lii.M-r i;. S. O. c. 121. s. W. thi' taxation nuiy br liad uith. 'ii ,:;

rdi'i'. and that finii!"' is cfir'spi'i-tivc : i'ti-<tii>",H v. /,'. il >, Ln.^l.

i'i>.. X V. It. 4(M-. So :il.-o an assignee for cn'dilor?; is fniirl".! lo :;ix

:!, (ii>ls infurr.'l \-y :' h' !'>r as^^ignnr of tho sanu' esliue: lit: .1. d /J.,

t; I'. iJ. )iS: and one of ihi- parties to an arlntiaiinu lias been hi'id

t-ntitli'd to a ta.\nti0U of the losis of the snjii itoi- of tin' nnii»ir>' '.'H-

liiiivif- Uh' awarti: Croa-slen v. l.f.ir,^l„ff W . W. C;.. S.'. ],. T. i:^'^:

,-. ('.. .suh li'.uu Re Cotlycr. V.m. J K. H. KiU: Imt a ratepayer of a

-r,:iiiii siiiioii has been held not entiiivd to a tiixatioii of the ci.-i-

iiii-iHTed hv thf trM.'-l"*'*; of 'h<- 'liiiu: M'-lhinav v. Mc<ii>r]"i-. !'< 0:i'.

App. ntJ; 21 S. <;. M. "JUT: ii'T I'^ni ,! >),^ir.li.dd.'r la_\ i'o-r.- i!).M;i'i- -•

liv the company; /fc suiilu}!. 17 L, .1. rb. 21!1. Ih. "."l!.

A rrediior of an r'state has no ri^hi niuicr s.t. 4~i as lieiwi'-'n hiiii-

-< If and the personal ropre-.'ntative to a taxation of llii ,-t- in-

iiirvtd bv the latter in cm!; i'.T:i) pi'",-.-..dini:s alViTiinir th.- .'-^lal.'.

I.'i: !.. > riMiili'd to have the bill " mod'Tated "
.

/?« If'nnir. 1 r.„i,-r*'

lUnih- V. \lnmui. 12 P. U. Ill*: and see livitty v. Il<il<hiit. 4 Omt. Aj)p.

:::;;*: /,v .lavkson. 4n i'h. i> 4!>.'.
: mi !,. T. rvN:i; but s- /;.• ' t. ,-

i.r..,ii. ii«t4. 2 rh. ;»vt.

Afr.-i- iia'.;;i.!it b\ a iii-it r:'^ of hi.- soli. -it. nV bill, the iiHirliiiij.v"-

nlv rrn.edv is fr>r an arr..i,ii: :
/.',. \t.iv(^:u.>Ui. \hir.luu„hl A- \h.-'-h. ^

!•. K. vs: Ifr c-.u'in. <!>.. Ih, ::7J : A'.- Mossn,. VA '\\.-av. AW'. !.'

I -r^itth. ;;4 Iteav. UU : i:; W. 1{. 0:!2 : bni see sr.-ti,.n V.i. i-i.f,:,. .\-<

;|iiMin t may )»' had in a siniimary way nnder Ruh' 1 1S.S.

W l,ri 11 i|ii' a[>plii';it ion iif ii MMi[-,ignr ih,- nionuMgei

>\a> onl'Ti'd nndrr W'. i': to de]i\'<T to a third parly a i

i-ill u\' i.isi.s "i ;i s;,ir, n wii.- hrld that, though the d.-:

under thi.s .-..rnnii. ! t^. P'U'-irdfd as for the piirpns,^ ,,f

to taxation. vi>t tin- p.-r-on >-> obtfiininy the eopy had not

Ii!.. iM.^lit ti> tax ih. bii!: /,', \l"ff'in. ]-J. V. ft. -^40,

. >uili

And ' the jiartii's lo .'HI . oil ompr tinse
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- t\i'< stctif'i!. <'!)tnin an order to tax ilip costs, hut the iiiM'l'';i

vli.'ulii \>^ made. " In the matter of the solUitor ": t-ae sec. 51, »/(/ '

and should I* made on notice to liiiii : Jiml whi're swh nn .iid'

r

.'lilniTud (J- ixirie. :iiid omitte<l to dii'o-'t thf iiri .miir Letwren ii-'

Hoiicitur r.rd lii.-^ rlient. as provided hy ftute lis.". *ni. it \\ii- *

aside with rf.st.-^ : Re MoVarthu. ^^ V. R. L'Hl : Uv riinihi^. 71 L. I'.

T4H- sed vuU: Ifr Titi,h,r. 1S04. I Ch. .'n:!. 071: 7^' I, '1'. HU :
/'

<;r(rHH-oo-/. I" V r. L. J. 131.

The parties who institute or inlfrvene iipo-i tli.' taxalinn \>-*--<.

per!«jnnl!v linhle to pny the costs of taxation, if the same hi' .,;,,

iiayal.le to the fJolifit"r: l(e li<,gvy.'' it Fiircivdl. 14 P. R. 38: but rh-

third partv hy ohtaiiiiut.' an orMer for taxation does not thereby ndi^i-

his linhilitv u, i-i. !l;. -,ih. imr Uv rio. .hii-.'^l- /,'. ';<-»', '::m'

1 Ch. •2;v.t: w I.. !. :!.

\\ hef a taxation is obtained by a tiii party. itc-mB outbid-* :\i-

^c.pe of the third party's liability must ;if- ;iuainst him be disallow. 'd

hut when the items for which the third party is liable are a--' ;

!aiued, the taxation >•( tlioce items must he aH Iwtween the xilioit":

.Hid rtie iiarty ehargealtle in the first in,*tance. and not as between th

v,,Ii.-itor ami the third (.arty^ii-f V'J'r,, ,( Cohvn, ll«i.'. 1 Ch, :;4"

!!1 L. T. S^'ft. jiftirmed C. A.TLl lit I,. T, .I.>iir, ('.(^ Re J.oyi<jl«!-h" .

"J.il. i; Ch. V.,2: 00 L. T. 538; WH : Re druy. UHil. 1 Ch. 'IW.^
.

-i. '

-..' /;, l/;,'-,v. l!¥i;{. i: Ch. 518: Re ir.//v. s iWtv iic. //, ,'., .
-

:;.. 17'.»: /^p F.i/.v<,j<. 1) Heav. 117: R- lUirrou-. 17 J'..av. M7.

i/:;^-cial Clronmstancesi—
!

46. In fa<i' -iifh api>!ieati'ai is made wh' i. under the prn'
,

••lulls hereiiih.M'ire ronlaiiied. a reference i-* not autliorized

! L> matie except iiTider siiecial circumstancetf, the Cmirr

Judse ro whoi!! ihi' application is made, may take into .''

..idei-aiiiin ai;y :iiMn:M!!;i] special cii'niT-'^tantvs applicnh''

rhe jii'VRnn niakinp ii. ^ilthrmch su'-h cin-unwtarres miirlit ;-:-

h.' applicable m the partv iharciviblf with the bill, if he - ,;;

the party iinki-ir the npplicntion. R. S. O. 1.SS7. c. 147. '. t:;,

A.v to the "tTc. t '.r this section: see Rr Vurdp. 20 L. J. Ch. :\2'

Re Mfih:.l,„s':„. It 1'. U. •2V2: Re \orm<i}>. IC "J. It. I>. H7;i ;
-"4 L. !

I-i;!: and i- ro. -vhat are "
-.p.-ciiil cirnnnstaiices," s'-e .sw/ir'(. p, ll'i-^

Delivery of BUlt—

47. I'lir the purpose of such reference npon the appMca^ .

of the iH'ison not being the party eharceable. or o

intiTest'-d as aforr.<aid. the (.'our' n;- .iMMiie innv

solicitor, his assipnei' or repre.sentativf. m deliver to

niaUinc the iipplicatinn a cojiy of the hill upo'i payri

costs of the copy. 1!. S. O. 1S87. c. 147. s. 14.

t a

iird-

the

A creditor wlii» has ohtaitied judgmeiU '! .''{v-'uu^tr.x

party interested." sind is therefore entitled tr) di'iivery an«

i.f a bill of costs paid t>y the deceased per^an"^ ex'-cutor
: R

Rin-Ptl. 1!H4. 2 Ch. 363.

tii.ii

i ^a.^

Re-Taxation of Billi—

48. No hi;! pr^vinusly t.

under the special clrcnnista

TO whom the appli'ation

'r.-,rTtt^:|l th^-rAof. R. S. (!

ed shall be again leferred, iri

es nf the case the Court 'r .!;

made thinks fit to dir'-- .i

«Ki^7, :-. 1 17 =. 15.
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lAXATiUN OF CO.STS BETWEKN Si. LI' 1 I i »1£ AMi (JLIKNT.

A i't-ta.\iili<iu will not tm ordt-red lI^k'^s u. iin>|.ri- i-liin-;:.';. ;ut'

;.(.ec;iit'(l iuul proved: l^uatinan v. L^untunri. J i'Uv. i 'h. :;s,- ^tinl -,'.

Cai'^tr"!!. V. Campbell, 1 T. It. 170. In r7-/W.v \. \Uu,nnr'. 4 Hi. -l;ii'.

.1 laxiuiiin was 0|.oiii-ii afti'i- si'\fn yo.ii.-. \U-- ..r, xi..iK i i\.uii>ii !i;i\ii"t,'

Upji hnd by tlie solicitor without notice to bi>i client.

Payment of Bill, when it does not preolnde Taxation:—
49. Thf TJa.vuiom ui ;iiiv sudi hil! us afoi vs;!:-! sli;iH in un i

riiM. pr.'cliHk' lia' <'.»iirt <n- .lu-I-c !.. Aiu.m aMiMfiMimi is iiiiidt" '

rrom n'fornnt.' such hill for ta.\;iTiori. li tin- applio m ion is miuh'
I'

within twelve oionths after ini.vuuiii. imd if ihc -|,f('i!il civ-'
nuiisraiicfs of the caHi- in tin.- i.pitiinn .

)' rii.' I'oiir: it ,]iiri".' ^

appear to miuire th.' -ai.i'-. upnn Mtch t.Tiu.s and miI.j.'ti to
-nch dircnions as to the I'tniri i.r .\\i<\z<- ^v\ii riL^ln K S (»
]V^7, c. 117. s. 4G.

i'aynifiit of xhf msts \>y the iiarly piiuuiriiv linhl-. wiis hi'ld i.j

l.rerlude a third pai'Tv iiiiMc u, pay frniii liai'-^ ;r :;i\,it:Mn; -.
>•. 4r.. and note. p. Hi'*;, s. ,1 quiin. if ii;iym«>nt i an in ,ii!v ca-^o intci-
(ri>t rh.' riplif of laxati.m. if apjdi'-l f..r within rwlv- r'id.'ndar
uionfliiJ afler pnynifiu. and \\v-\'' an' speci il larnunsiafi .->s ^,.,. /,*,.

It.'iccy, .s Beav. IV.iH: In n- W'flthonu; V.m. 1 Ch. IMLl: ^i L. T. Oil.

This srction seems to extend the tlnu' liiuited i.y s.-t . ,;7. snjini. fi,i-

niakin;: ihf apjilicatlon. wherever pnynient tiav |,..,.|| niade. and special
eirmri stanopo lan hv -]ii-\:i:,

\\'!:ere payment was nad.' m.d.T pi'ni.-^(. ;i tiixnrinr

/;, f'hf'xeman. 18!)!. 2 Ch. liSll : i;i L. T, *!(!*_>.

I'editition nf ensfs tiy the sidirit.if from lao'-.v- ..,{ t\\.- client in
!ii-i liands is not payment within the ineanini; .if i'.,\.- ^••(i\<>v If,

SI'i,„loii. 'tj L. T. -A",: Re West. lS!t2. 2 (l U. Ui^- t;7 1, T ."
l{>

linul^M. ISiltf. 2 Ch. 2()7: ffe Mnlci>lm>*',». !1 1'. I;, -j !_•
: „n]...-. it is

iiM'ii \\illi the exi)re<:s eonsent of the ejlerii : Ui Thn'i.i/'xon. I^SM. 1

(>. i!. -)i;2; and at. «r after, the delivery (,f n s\isw\ hil!: /?V llxu'l'-^.

XII lira.

Til.- i;ivinjr uf seeority is. nnder ilii,- .-ction, eqniviileiu to jiay-
nieiit : I{c Itoi/lf. ."> I». M. A: H. .""hK I ; .y.n/.*- v. U'l^^y^/l^ .-, I'.e:/v

41.": //' ri/nic. "t Iteav. (HI2
: ;?r Harper. 10 Heav. 2SH : /?. /'.u,-

/*'i)iA-.'<. I Chy. Ch. 222: lint itrin'u favir it is only a rondi(io;ial iiav-
rue.,1 ; //, h';<urr. \S\r.\. 2 Q. P.. :i'Mi: r.U L. T. .".47.

Payment iuM'nr.- 'li. .j.l!\ery ,.f rlie |>il| 1-; nni a pavnieiu within
Ihis seclion: s(e //- >M-.-f. L, K. Iti K,,. li;.'. : /?. H'IjiHj^. IVli". 2 <'h.
li»7: Init see Uit'-hvrk v. srnlt-ni. 1S!t2. 2 <');. i! I.'! : (Hi li. T. 707:
even thoii;.'h t!i" rlienf lia.- exainiiieil Hi.' .-^oiieirorV dneket :*

R: pin-
l.-rri')ii. IH P. 1{. ;i:!l : Imt payment was held to precltid" (axariun
when- ii niimhei- .,f hil"; were d-divered in deiail, in .'onnef-tion ^^irh
The nianaieinent of an futate. a few oidy heiny: not rendered in d.; lil

tmr only inclnd'i] in sf:itemeii.i of aeeoniit which were n.-f ohiecT. d ii>

and paid: ffr Itcatj, .t al.. 10 P. II. 271.

An applioat'''in nnd.T ilii-- ^e.iirm nii-t I'l- hi;u\-- .i;i noii.e, a- it is

iieres.'.ary fnr ihe upplicanr tn e-talili-Ii rli-' exislenrr „i >iire'iai cir-
luni^taiiees. As to what are " spe./inl circiinistanceR "

; -e.^ -; :!7

s.ifrn. p. 140.-!. find notes: /J^ Mniiii.% .".0 L. T. 3nr.,

An agreement, for consideration, not to (H.-ipnte rlip bill, is an answ.T
f'-" "^ applirntion to t.ix aflep pjiyment : Re EIrti. " T,. T. 2.".'}.
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Rule 1184.

A taxiu:;

iimi'.r may
|-t'i|>iiiv III*

iirtir.T .>f

I'l.'iirt.

lili.'atiori-

LUNSOLIUATKO HULLS.

50. In nil ciisf^ ill wWtvU u l.ill i> nl'ii-v'.l to bt> tast-l. rli-

olik'T X" wlmtu tln' i'l'fiM'pnce is luadp uiiiy requi'^t thf ])r.!p.

'

otiictT III" niiy hiIht fnurt to assist liiiii iii taxiiiK any jiaii ••\

sjch liill. iinii the (ttticcr. so rtHjuested. sliall thcrt'uinju tax ili.

sauir. 1111(1 shall have the same powers, and may rcccivi' ih-

xaiii'' (<*•>• ill f(*|ni t liii-icor, a^ ujuHi » ii'tVreuce to him liy tli-

Court of whiih be !•; an uifivPf. and Iw sliall ri'turn ilie L'li.

witii liis uiiiniou llier''"M, to the otFitvr who su requeNlw him '>

tax llie same. U. S. O. 1SS7, c. 147, s. 47.

51. All applications made to refer any bill to l>p taxeiJ. < ;

for the di'lhrry of a bill, nr for the 'lolivering up of dwHl.-,

(tnrunu'iit,s aini papers, .^hiill be niade In the iiiattf-r of i o,,

Sniicitori ; and upon the taxation of any such bill, the it-ni

fit-ate of the cfficer by uhum the bill is taxed shal',. uiili'.-

set aside or altered by order of a Judge, or by decree or onln

of Court, be (iiiiil and cnnclusive u.s to the a!uouiit then'of. iiiiii

ii;,. 1 :it of the amount certified to be due and directed t.i \-

paid mav be enforced aetonling to the practiee of the t'onri ii.

which tile ri'fereiice has been njade. U. S. U. ISiiT, e. 147.

S. 48.

An appeal from the rertifieaie of a Taxing Ottic i, iniide on ii t;ix-

atoa betwten sulieitoi- ajid client, is to be brought in th^^same in.in-

ncr as an ap|>enl from the report of a Master; Hule 773: and >•!'

Rides 769, 771, 772.

The following Ifuica 1184-1 ISS are framed for the purpose of earr.>

ing oui. .'le statiitrir;. !)rovisions of U. S. O. c. 174.

11^4 Where t!ie retainer of the solicitor i> not dibpiii..!

ami Uiero are no special , ;rr'iH:-t!i!i.«'-. -ii: ni'Mer ni;i\
'*

obtaino'l on praecipe fmm tlie pnnier olTuer in the vouniy

in which the solicitor re^^ide-^,

(fO liy the client, for the deliverv and taxation of ilu'

solicitor's I'ill;

(h) By t!io client, for the taxation of a bill already -'.•

livered. within one month from it^ delivei y

;

(() \\\ the solicitor, for the taxation of a hi!! Mliv;is\

dilivcied, at any time after the expiration nl" one

month from its deliveiy. provided no order for

it- taxation lias hcen pivvion>ly made. X>-ir. Srr

Con. Hide V2-iS.

Tl (jrrespoiiriin^ Kiih* in Kiiu'liind

i,^, j>riecipt. Client'* Application.—A elient aPiilyinL' on /,nm,»r for an -iPi^i

for tbr deiiveiv an.l taxation of a s.ilieitors bill, or for the taNanm

nf a bill li.'livered. is r.-ninired to sninnii to pay wbai may \' t-:^.

, Ilie to the soli.itnr; see Forim of Order. Xos. W. 101. in the Api..n

dix ni & I.. F<-nns. Nos. If,:;*; and \r,:".ti. An order, Ihereiniv

.WUi ... b- i-^^'-' ^- r'--',- '- ^'- '''"^ "'''- '"^ "^"'^'^ ''

retainer.



jaxatiux of (osts itinu i;i;.\ sokhtku: am> ci,u:.\'.

Wlifrrvpr n rlu-iu olilnins ii i ui.U-v t.. i;iv :, >,,Ii.-'i,.r'-. liill. n:.l."
liir virMt U> ili>imi.' 1 1.. ntiiiii-T i- ! v.tv .-l. it j- r;il-...|i m !>,. nJiiiin,.,] ;

l„ n- I'i'il". ''''^- - <'ll. '••*': /»*' fli>).,,t. :;i III. P. .'.ti(. |„n ^vu.^
III" solicitor <jl»tiiilis tlif Cfiiuiiniii ui>[<-. ;.] i.ix-ij,,) t ., /mri'. r!,r

<lj<!it i.*. cnliil.'ii TO (tisiuit.- tlj.. iviiiJii.T II, I,, ,ii. whi.l,' hill; }' n

uu

Oil the clieiil.'s iii)iilic;irinii ir

i.iiif'i- cimiii'

All inii|iialilii><l per^'iiu uctiiit;

urt : /?' //«/»/'

irli. U Mibjvci t'l ill.'

I,. T. CV

taktn nciiiiist Mich a i>.'

rlint till- ri-ram-T <•{

r. u. iTi;.

All on III- 'tlttiiiin'il on /.yiri,,, \\\:,-i;- n -.piTi:)! ;i|,p!ii'aiioh -hMuM
lia\e l>*'('n uiadp. may be set a-^iil.' o'' varied; l„ i- 11 '/,</.

, ivi] •

Cji. litL': /» /< MrCfirthu, V, V. U. JtJl : {{c T>i»l',r, ^s•^l. !
(

';, r.n:!

,it L. T. nil.

Wiici-f Ilif onii'i' i^ ohiaiiiril on t-''"'-<l" 'n imiui-iiK.. ,.\ iii,. i;„-; ,,f

ill.' i-xisifiic.' of cirrniii-iianc.'^ wiiicii. if known tn iin- rli.-ni, w.-niil

i(ii\-.' niarii- Ji s|>t'rinl apiilii-atiim jn'ipi'r. tlu- oril.T [i;;u li.'M.iiJM'li-v-

lMMipli.-M: liv. linron. V, Cliy. Cli. 7!l; Kc TonHi. l', Cjiy. <-li. "Jul: ;mii;

if >t'r a-iftf tlic aitplicaiu may i;oi I"' nrilercil to pay <nvi.v, if ii,. ;irT,-,|

in Eooii faitli : spp Itc Ann-^tri'iifj, isnt',. 1 rii. .':!*:.

TIk* tiiiif for making tlit* apiillcatiou runs fnim iiii> .i;ii.. i,;' rhi.

i]pli\t>ry of the last of a ^^t'li^'s of liills ri'latinfj to iln' .-;inii' l.-i^jn.'^-.

/,'. i,';u.',: is:t:;. _> (j. ji. -jsr,: r,u I,. T. r.47: Ifr lt„ttrrfi<'>. 14 I' u
! ::i.

\V luMe an onicr of fouisc lapses, or Ihtohii's iiieflV'ctivi.'. it i- iir.'-

;:iiinr tci issue a seeond onliT on imrrif.i : /,', Wihstrr. IVn o ci,

P'L': tU L. T. 2:.0: Z^- 7cii//r.r. 1S1)4, 1 Ch. ."(K!: 70 L. T. HI].

A iinrcipe ovdfr i> isstialite by " tlie propel- olHi'er i': ;ii.. Ci.iiiily

v'lii-re xhc soli<'itoi- I'l'.slih's "
; in Toronto it must tn' oi.iain<-.| at i\ir

\ eiittal Otfiri'. in outer loiinties from the Local Iteuistiar. if any.
.r from tlie Deputy Clerk of the Crown, or Deputy Ite^istrar.

.yj.iciiil .Viiplicati'Jii, irlun i«ctJ«.-<firi/.— Whero- er ilie retainer vs dis-

v

puieii ii sjieeial aiii)!iea(i"n is ne<-essar.v, on noti.-e to the M.lieii ir :
"

/,V Thitr<j"»d, 19 Beav. ."41; and on such an aiiplirariou the ..r.ie fori!
t;i\.!lio:'. .vill l)e tnodilied so as to .>nable the .luoslion of n-tainer If>

h.> tried, eiilier ill an action to In- liroiitrh* \,\>y\v\ iW hi!!, or in s<mi,'
oil.-r way to \o deteriuin-d by il .I-:o;:e or jndi.ial oliir,.r uraniiriL-
the order.

A >jrf^ci!!l anplieatj.,.! is als.. npcps>ary wherever there nw any
M i^'' yirninisia:,e.>s in t!i.. ..hm.. <,r som,. siiecial order is rnpiired:
lir Aiidimou. 1 Chy. Ch. I"''. : c.y., where there is sonif special a"m-
tiH-nr a-- to (f>sts : /.'. 77,,-, „<„,„. iii li,.nv, .-.41

;
/.•, r. .[ /... I.Vc' f, .T

V.VK or as to the soliritr.r's Mm : l{, .l/.-.s-v. 17 15..a*-. Ti-.t. or laxalion of
'ily p.'^rr of the bill is desi. ;.<| ;/iV Byrrh. ^ lieav. IL'J" Rr Y'tt^ Tl
lienv. 411': AV ./.>tnts.,n d 1 .,/,-„//, ;;7 Ch. D. 4::.",: or nnlv some of
evernl parries jointly liabl.-. -iiv applyintr: Hr Ililrrh.r. :j."! lieav 2<>1
.^<> //,- />.,:•;.:. l>; !t.-.;.^. ,;'»^. j;-, }:,rh^i: .-fc. -2 Cii\. l iu 2^^. or ail.-
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Rule 1184. lUi action has bcon brought hy suiiiititr nv tlk-nt. or niter an «.<..

otitaincti by tlif client a** of cimrst' ha« boioaip cli't'lf
:
lir \V'i.<i-

IMH, _' Ch. lOli; He Taylor, ISW. 1 Ch. .VKI; 7u L. T. Uil ;
wli. r.' v;

iliciu claims an ..tfoimt of moneys in the solicitoi'w hiuuls. iinl li,

^..I;^iI.ll (tnjiiiici's nil clnim rn rowts : He l.uiuhir, ISHlt. 1 <'li. -!".

Mt I.. T. OILS.

Whtre a bill liaH been ileliverfHl iihht than a month, the clii'in
> ,iii-

in*t olilain a praoipe order, but niUf't apply in Chnmbers : Kc H'.ulth'-.

,

•2 Thy. Ch. r>S.

One ot' "everul clients who liiive niv.n sepiiriin' retainers to ti;

'

fionie solicitor in ri'wpt'ci uf the same action or icaller may atjii..

siitHially tor a tax;aion of his bill. but. whore prtu'tieable. the orht'r^

-^liiiui'l b<> iintitlt'd .-^o that tlifV may U- bound by tlif taxation; /- ,
SftlatiHui. lS!t4, 2 Ch. 201: and see Re M'Uyhnnki. Ifi 1». K. l;-

Jie Cu.'itron d Lee, 18 P. K. 170.

Wheie a Kulicitor has funds or impern of a client iu his pos.-. ;.- . ,

and rjnims :i li'^n. an orrler for taxation will be made, thouL'h ;,

scrvicw for which the solicitor claims have been wholly in C'"'Uiiiy

Court I
rocei'dings : Re Prince. !{ Chy. Cb. 2>2 :

and fc- R" 1/, '

r«/mproji, 1 Chy. Ch. li.'id.

\Vher<- ii solicitor is emijh>yt!d to perform service not nece.-->;Li W

wiLhin the scop.^ c.f his duty as a solicitor, e.y.. the procurinir i

pension from a foreign government, he may make a bargain for the

nnioijnt to be allmved him for such services, and the client can ncilhiT

claim a bill nnr have a taxation in ret»pect of such .services: 0»'i'-fr

V lienj'tjrtiii '_*l> Oni. \tin, WM's .
but ^.•" O'Cojtwor v. fJftur-MT, !%

o-r. (7; L>ii nm. Ai»p. 27; Rt^ McHm-l,.. \U V. i: -T.

A client vhn is merely a noiainal jiiaintitf. his iiann- iit-uiK hm^:

.(.nvenience. aud who is not respntisible to the solicitor, is nut 'ii

litlrd to an order for tajiation : Uv .U'"rn'-y», (i P. R. IJID.

Ouyrfftipf 8olloitor*> Applioatiom.—A solicitor cannot apply for im in-.',.-/

for taxation i:nfil a iiiunth haw .'liijised from the delivery of his '.!'.

ii.s ;Tovided I y IJ. S. (). c. 174. >. ;;i : sc- supra, p. 1398. iind nor "h. i

if iij i.rd' - h;in been prwiously made on tho nT>plication of the cli-ir

-M- Rule nS4 (ot.

The ninnth is a calendnr month : see H.

lu 1 1' roniputed exclusively of the day on

nnd thi- dav on which the order was !\v\\

h'ni-. 2 Chy. *'b. Se.

'I'l- order should only be obtained on

\Vhi're\'-r tliere are special circumstance".

. (). c. 1. f. 8 (irM. an-l :

A-hich the bill is d'-liviv.

c(\ for: see Re Morphu >

Rr Mi:

The ciimmoi

Whvrf- U,T

ffti-i'li\-^. ;i St"

Ch. I'i2: t;4 I.

/>rffc»pe m simple . w-
ppecini order - r

special application on notice to the client should U' n;
'

-rm. 1 <'hy, Ch. 1H7.

be obtained on prceotpf^: _!b.

reason ;i'i order ot course lapses or be*.'oni. •;
;

rdfr '>f course i.^^ irreirular : Rf M'eh.'ter. isili.

»'•: Re Toulor. 70 L. T. Ifil ; 18V+4. 1 Ch, 50S.

1 order only

!Uiy

Oiul '

. T. 1

Where iin order is obtained on precipe, or on motion ex p-n

where notice -hould have been piven. it may be set aside on np'

calion of rhe I'ljcui \\itli ciwis : iuit if the order was obtainwl '.'.

fiite in uni'Tfinie of the existence of the circumstanceB makin»'

lirnrnT TO ;iplilv spprially. the order may be

Chy. Ch. Tic /}>' Tnm-. ;i ' hy. ''b. 2(H : nr i

may not be ordered to pay cnpts.

pheld : Re ltao',,i.

Hi Ji>ide the soli-'ii..
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When' it stolicilor olitiiirtL-il « j- innl' iiii unliT .itftiiiwi lii> rli*'iit Rule 1184

p.udiiiB nil Rpplit'uli'Hi Ih Imv.' III.' . lipni <! '<-liiri>ii n linmtic. rhi-

orliT wan Bet aside on the dec la rut ion '>f luii.i.y li.'iti-; ^ul)-ttii|.'iiily

iiiHue. but without cof^ts. hj» tie sDliciror iiiip.^ti' <1 t.» linvc urtt-ti in

ilip l.onn fidv belief that the client was stint-; /,'- \rwiitronfi. ISIMJ, 1

Oh. r»36.

.'\i-r

Sprrinl II Jil'linitio II.

apiilitiitii

t.- 'Ill <.fl'-v <U> M
I ii^<" .li>

' \ht> tx'iii I' >li>

-I" .:\

\M I nl.i.r>.

.il '

' tlh> liaM iV ul' 'll

I,. .1, 1

.,!].-,'.

If .

\-'- li.'ii

W/,n

, . ./,. wll.Tr tlllTi- l^ !

l:i i"..ji\.
"41

: or iis I

1/..,.^. 17 B.'iiv. r.M. I

\v)iiii.>',rr !t V.'c'iinu: tin
. .

ritvh. 2 Chy. C"]i. L'v»: /;. f. d /... 1.

iiil in<\>'v i- i'i'<jnir.'fl nfiiirr iiiii.-t l.i' -^

(.h. 1S7,

Where there are aoiue alU'ged client*: whu disiiut^', anil otli'-i-s wtiti

;nimit the retainer, tho Holi-itor uuiy »u sinvinl iipplirnti.in ..tunin

tlif UBuaJ order as to the unresisting cli«nts, and thi' laxuii'tn >;linu]il

'« nrticred on notice- to tin- otlnTw who dispute tin- r<'tJiiiii'i .
uiili

iil'crt.v to them to nttt-nd the taxation, which should he concliisivi' an

Tn thwii only a> tn thi' iimintiim in tin- t'lent of thfir l>i*ine ultimately

h.und liable: In re Maiylotiald. It'. P. H. 41tS.

'I'he order tit tax. if made on ii spwial appjii'atinii. may ri'scrv.'

.iintition* of retainer .md negligence, or (ither niari*'rs of di-l'.>nc.'.

iii a proper case: Re Mil'm. !'_* 1*. R. ir>r>: or refw th.-iii to th*' Taxing

orlit'er: lit^ flawn, :: Chv. Ch T'.t ; Ho Tomt. Ih.. li'»( ;
/?, I.nri.. u

r. ('. h. J. ^1 : /?c '.n.ji. 7 r. It. W.i.

Praecipe Order for Taxation, Effect of. Tli. Ii'iiii -il »

w\um obtained by a client (see Form So. fHt, II. A I.. I'oi-ms. \...
(

liii:!'. I. contain!* a submission i»n the part of the applicant to nay wha* "

i- found duo. this in inserted for thp purpose of giving th > t'niiit"

iiirisdiction to order payment by the applicant, instead of leaving ihi

voliritor to bring an action: see fn rt* liattamx. lS'.t7. 1 i'ii. li'.tO
;

7it

I.. T. MHTi. and nndcr such an order the client cannot dispute the

ri'Tfiiiier: Re Uorhert. 34 Oh. D. R04 : and he i« hound to accept the

Tiixr;; OtficerV defision a?; to the qumiium of cost.i pnyabl.-, snbj>'cf

1- iLe right of appeal, and cannot thereafter chiini to navi' the

;.i;.oiinr a.-^sesacd in an action: Ro Johtistnn, o O. T.. II. 1.

The solicitor is entitled to an unconditional submission without any

exception of charges or itpm.-^ barred by the Statnte of Limitations:

R>' Hughet. \V. N. lSJt!». V2'>.

Where the cliert. while askii'L' for a taxation, at tln' same time

wishes to dispute the retainer, he should move in <"liambers for tIh'

oPiier on norin' to the stilicili'r. and tlie order nhouhl either orpit th'-

•.nl^niiKsion to pay. or it sliould be qualified and made subject to llir

iiie-ition of retainer being found against him. and the richt to di-i

pure rhe retainer should b.- reser\-ed to the applicant by ihf order:

Imt this can only be .lone by ( onsent : see Rr Tnltr,,. '27 V. C ).» li.

4 ii'i.

So also the common orrler where obtained by rli>

deemed to be n waiver of the defence of thi' Staliit"

.1* to any statute-barred items in the Idil : Rr V-nv/-

i

of I,i
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a rctniiiinj; fff will nut bf (nfnrrtti

:

CONSOLIDATED KVLES.

I,
W'luT*' il]*> .iniiii'iii urdf-r in obtaint'd hy tlic clifiu, tli.' soli.ii,,]

would iippenr to hnvf ibe right tci iliipiitf tin- nllfged retainer: -.h'

/fi- T'linn. .'( ihy. CU. -tM; and it i« held in fcliiKlajid that uudtr ili-

i'niiiiuMii ordiT nlniiiiied Sy thf "olii-injr. ilw client iiiny objert j-i

I'vpry itPTii nn tlit> crfninii of ntint of n'tiiinr>r : Hr Jon*.it. 'ATt Ch. 1 1,

H'.': lie lltrhift, .".4 ( !i. V. "dH; Init utidpr an order obtftiiieii by ili-

client hiiiisclf. he I'iiniiiit objt'ct to iIih wLolf liill on that iirouml
ib.: mid seo Itufe U84.

Wliert' there it- nn retainer in wiiting. and it in disputed, w-ijriif

is given t'l the denial ».f the t-lieut : U't EcvU-'i U- Ctirrnll, 1 riiv. fh
•2m: liini V. Ilnrrh, 43 L. T. 4;i4 : W. N. 1881. '..

A contnuT to pay
Uu.ov. It; I', rt. '25.

'I'he common order for taxation i»* now under Uulr UW. to l)'- i-mt
:is if it contained jin order for piiyineni of the aun uur to be t'ontii

duf upon the reference : see Hule llSTi (Ji, whether the tirdcr i.-

iiiade on the npplicntion of solicitor, client, or third p.uty Haiti'- i"

pay; it is not necessary to Itring an action: Rv /'fut-t- d- W'alUr. 4'.i

L. T. I'hi". Furnierly when the order had been r>btained by ;iif

solicitor, he was not entitled to such Bummnry order for payment
lit WoKliivfftoti, 12 P. li. ;fWl.

liider the common order the Taxing (tflicer ha* power to inv*-
tiKate and di^p-jse of (|uestions of ca^ell^sne^s. improprit-ty and ii>'i:li

iteiice in the conduct of the businetis to which the bill relates, s-o far
as they nfftct the solicitovV ripht to rec'over the costR in question

:

:Mil itie oHicer'M certificate, unler^ appealed against in proper linif.

is i-onclusive as to all matters within his jurisdiction: /{t MilUi,.

Millar v. '7,„c. V2 V. R. I.V.; Kr Kerr, 'Jft dr. 188: Tb^mipiufi \.

.l/r//iA-.;(. i:t Cr. li'T: Re -l/a^^c*. *JU (_"h. D. 4.V.I
;

."1 L. T. lilKt; ati.i

II. S. (>. f, 174. .'^. 51; but the Taxing Officer cannot, under ih'- com-
nioii t.r'ltT. innnire as to the damages sustained by the tlifut by thf

alleged nenligence of the solintor: Thompfion v. itilUken, 1.' (Jr. V.t'.

Where the -iolicitor renounces all claim to costs, an account «.

moneys in hi>i hands chiipih he ink'^n under the prtrcipr order; /?

LatHhr. IMt!!. 1 Ch. 818: 80 L. T. tw:;

The form of the common order when obtained by the < Heiif •r

person chargeable, or the solicitor, is regulated by litiiv n8.'».

Special Order,—Where the order ii made on the spwial »pi)li';i

tion of tlie solicitor or clien:. it may contain any special provi.sion-

whifh the i^H'uiiar circinii'.ian((* o' the case may require: it mii;.

reserve tiie qufNtiori nf retainer or any other defence, to be dispuw.l
of eith«-r in jin action to be brought fin the bill, or it may refer an;.

Ruch d( fences lo the Ta'^inc Officer: «ee .^iipni. uatv p. 14i;i.

Place of Reference:—

K S. (). r. 174. s. .'!.". iiiiirfi. provided that a solicitor's bill is to !>>

taxed whether the i^nler for tnxiition he obtained on motion, 't I'O

prncipr. in tlie County in which the work nas done: Re Si.lirilh, . j
('. I.. T. IMf,

: //. /,li„;iu,n it Mickle. S V. H. .'f;il ; by the pioper -.ificT

nf any of ihe Courts in the County in which any of the liusin---^

charged for nn-^ Aov.f; but this provision of the statute ij* now smi"'!-

seded by A'w/t 11 S7. under which the n'ference. unless otlurwi-.
ordered, is t-i i-e to the jiroper 'I'Mxinir Oflicei- for the County ir, w)!::!.

the s(di(!foi revides. See formerlv /,'. (fill- «( ll"//''<(my.* V\ \' K.
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\\ lipre the princiiHil l"irt of tlif work liml hr.ii (tinw in ili,. cmiiitry, Rult lltS.

and thoi-e had hIko hft'ii iiKi'ncy work <i<'ii*' in T'li";'!.!. iiltli'mnh tlif

Court hiiH in >'uch a cf>*'e " lUncrption U> rt-fiT the liill t.. Tiiiinitn. jot

on 11 NptHinl applicfilioii. it wn»« liplrl ttmi ilu ili-. r.u..ii -huiil.l not

h.' cxercL'Ptl ill fnvoiir ('f 'I'ltronto rxri-pt nii.l.f sp.Ti.ii i jr. ii!ii>tiim-fs

:

Ur Skinner, VA V. It. 27fi. 447.

It woiilil vvem tlint thf ..pposit.' pnrt.v tii;i\ ;i|ipl,v ii. . Iiniii.-.' tlit'

pine of rt'tViviici' wliii'- rlif ..nior Imv Iwrri i^^ii..| nn ,'„> nf : It-

Si.Ucifur. 7 r. It. 'JfW.

Scope of Referencs.— ItpsiilfN inxtnu thr ,

i« :iKo i-r<|iiiri-)| t.. i;ikt' nil n!<-(niiit Ithv. .'ii

nS.V notp.

A-i ro (111- pow.T in itiiiniri- into iii'efli;,'fii(P, -•

[:tlTi.'> :

Mi om.'.T lt''"-ui..-.

iiHiint'fi in Jin ^Scale of Co»t».— Wliorp the rontf* bciiin tii\r.! \\

;irt!on. thp NCftle (HI whifli tlu\v iii'i- tn Im' iii\''il lirn\(..>ii -.liriiMi-

uHii . lioiit will he lliiii on whiili ihf < ost< in th.' anion iiir l;Lxiihli'

bt'twcpn p:irt.v nml i>!Utv : Snnihi,, v. M'llnii' iifili. 1'* I". P. ^t^l :
/.'

.V(Wif(f<.ri. ;n ('. L. .1. l*'"!: In" wIi.ti' t!;t> snli.inu l;:i.i i. uj-mnhl.'

jiroiiml for hriiiyinn tin- aiiioii in ;i liiL'hti' ("(.nrt tlum tluit in whir-li

it iiiijrllt lunc ('.-.n hn.nirlit. the <.isIk us iizniiist liU ili-'iil iimy h.'

iillowfil (HI tlif .--'Jilf "f ihi' Conrt in whidi rlip in tioo w ;w l-ronKht.

llioiiffli tht' costs hrlw'.-ii pnrty iiixt -ily an- tax.iM.. ,m Mi- Mai-

<if an inferior Court: lit- .hn^kunn. IS 1'. R. :i20.

Where the prm-eediiiK" for whirh thf siTvices nr" 'hnrcp.l >vprp not

taken in anv Court. \\w Taxins (HficT iiiny allow a lump stitii thero-

for. Iinvinir nu'ani to the natuif ami impnrtam" of tli.> l.u<ii..-ss done

nnil thi- amount iiivolvrd: /,*< .h,huMtuii. W O I,. U. 1; -.wA ^n-' It'-

ShiJ-uj„. !H» I,. T. tUl : R, SuUritor, :t7 C L. .1. r.'j:'..

Hip tariff in forcp at ih.' tim.' ih*' busini'^s was done Kovern>.

altlioiiph it mnv have heen subseipiontly repealed: ltflni> v. rlinrUboi".

IS r. It. 417: i:arlp v. Biiriand. S O. L. U. 174.

Appeal from Taxing OiBcer'« Report.—The Taxinp OtTi.'pr's

cprtitiratp is a report, and is only appfalablr as provid>'d Iiy Ruh's

T«t. 771. 772: ppp Rule "'.I: R< frotli> r^t. ^7t V_. 11. M'J
:

/'"''/ v-

.l/ff«o». H' P. K. 'Jn: and Re Rnhiti'otti. 17 P. R. 1^7.

Coiti of Tarnation.—TW tcstw of the taxation an- in tiie ais<-ie- cn^r-

,ion of the Taxiiitf Ollirer: Ruir lls:. {h>.^ A>!^ to_ specialj-ircum- ' '^i'

ptalifps pntitling the ^otii ilor to cfwts: sp*

7.M.

Re M'tck-nzir. '•-'> L. T.

Security for Co»t«—The faet of a «-li«ni api'Iyni-* f"r '^xation
J;-

|'r''^>^

being out of the jurisdictir.n is not sufTicient ground for an ord-r for

security for i-.wits. with<air imperial eir.niii.>*tanres U'lntr ^h'-wn: fie

A. B..ft I*- It. lil". Rut SOP Re Coniirnlt, in note to U'llr ll'.is. p.

14:!4.

"

llSff'. Ulicti n r-lif-nt or otlier person ohtniii- an "rdor
-;;)';>;;;,,,

for the (Vliven- and tfixntion of a solic-jtor*^ 1)1!! of foes.'.^v^iti""-

phflrpes and di^biirsnnentp, or a ropy thereof, the hill >hfi11

be rli'liverfd uiihin fourteen rlfiys from tlie -tvup of the

ortler.
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KuU n». (o) Th.. I.ill ileliveiid sliiill -tand leferreil (o thu ih,.

pi-r nthier for taxutioii, und on ihe rt;l'ereuc« tlio

*)Ilcitor >lioll givf (Medil for, and an afromit

"linll he taki'U .d' all -iiiii- id' monuv liy 'iiii

received from or on iiceount of ihe elient. ;i!i!

the -olieitor >iiall refund what, if anvthinj;, h"

ii;av nn >iich laxiilinti apjienr to have heeu over-

[laid. Coll. linlo l-.-,>ii.

(6) Tho i.o.-!l.- of ti lefeiijiui' jliall unless othi'rni,,.

directed lie u. die discretion of the oliicer. •!! -

jo.1 to api.ral. and -liall he ta.\ed hv hini uliuii

am' a- allowed. ."iS V. c. i:i. -. T,.

(c) Tile -nliiit,,!' shall not loiiiinenir or prosecute any
action in re-pect to the malo r- referred pendiiii;

the ref.Teiu'e without leave of ihc (.'oim oi :i

.Tudie:

l''l 'llii aioouiil i-,rtil».-d to he due diall he luiii huil.-

with after confirmation of th- lertificate liy thiiij.

a- in the ease of a Master- report, hy the paiiv

liiihle t) pay the same;

(f) Upon payment hy tiie ciiuui or other person of vkii
(if anything') ni,iy appear to he due to the .soli, i-

tor, or if nothing is found to he due to the .-oil. i-

tor, the solicitor (if required) -hall deliver to ilir

client or other person, or a- he may direct, all

deeds, liooks. papers, and WTitings iu the -:i'd

solicitor'.* ]iosiession. custody, or power, hehnrj-
ing to the client;

(/) The order shall he read as if it contained the ahove
particulars, and sliall not set forth tlie -aiiie. hut
may contain any variation- tiierefrom. an.l aiiv

other diriviion- which the Court or .Tiid^v -i^ail

see fit t.i make. Con. Eule Tiil'i.

There i- no i„in-|,„ii,|iiia Itule in England. Tlii- link conlnia.-
nitH some clianBes tlip iirnvisions wliiili previoii.»lv rli.Teto it ui-
u.sual t,. insert in an ..r.ler for tllo taxnti.j.i nf a onlic itnr's hill It
will ncit now lie pni|„r to In.sert tli.Mii. nii.l tli.- or.le- will 1... r,..|.l i-
if It contained them: .«v rlanse (fi and Riih- tlSil; liut ir may con-
tain any vnnntimis or inMiiinniil .lirections. I-'orms N"o.«. !io' too
101. in the .\ppcndis (H. & I„ Foinis. Xos. 1820. 102". llt'^Ji are
the forms of ,.rd"r- to l-e n.^ed in s;!eh <"a-e-. and .-! oi:M !,.. :,,lhr':.,i
to: Re S'tlicilor.^. t) P. It. !hi. is rioi to he fgllowpd.
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.l.taiiiH all onlt-r U>v dolivt'iy und

s. lultorV hill of ('<MtM.

lllv

wlil'U. ..

Mitiitii. •!

TUf wonU - ntlni

iri' not flir-ril.i. ii:,|,|.,

rttiiOfMM liiil'Ii' ii> i>iu

|.p. 1402. nni;.

Ifule 11S4 retiulati-h ll.-- time and .oi ilimmH

, Di'ler iiiny In* obtairnd r)ii imn-iii' . In r

til /("W/C III'" llpplipfttioll tw till- olil.T lUllSl

)• -iiiliriror.

r, Imi who ar« iii''

174. ^s. ;ir.. 4.%, -tt^'<

rll.'tit '.I ntli.

I fill- tnxiiiii<ii

tit'V.-iin "
II If

I • til" -.!:< it

liis ,.,-.!,: -..,

p-T/^-'ll RoU
<mly. of

>iit>-)iil*>il

uta

All pliciilluii .i,'|l\ H
. I.iti <

t'ur laxiiiHtii

1 tmist 1h» iiiikIi
• in tlin hi;ini-i ... i

174. ^. r.l. t<ui>ni, p. 1411'.

rnfit-r the lirsi i-lnnsp iit' iIii-j Huh n liill iiiu-i • •

viltciinr wilhin fourti'cii iIu.Vn iit'tcr thf nrrx it »> nt i

'iciiMTv. In rasp the Koticitur niiilif iliinult In- N I

iiipiit fl'r (iiM.l..Tii.'iH>' : lh;,l V. Itiislou,,. H Kx. 1H7 : *_M

lull wiii^ri' ih<* .s.ili.'iti.r ii<'clinr< i-. tiuik.- miy I'li.ir^-i'
'

il,^ (Ipliv.ry of a I'ill will not ii*- oiifonv.l : /^ U>it:ith

iiud «('» /?e /i*-.r, li: l..-av. li'.Mi.

. til'' <l'-livpr\' of the hill, see m-io to IC, S. i

KIltH.

U.

As to

itiai-li

. nil ;

Clanie (a). A-^ . pli, of rfft'iciii' /^//r ll'-l. "1 :

1. i'<ijji/. -The uccitiini authorizod to he tiikiii l'\ iln^ rlimsr w \. .

coiillned to iiinneys ici'piM'tl by the Koliritor in tin' tr;ni'.;nni>i <! th.>

husinesH t" which the hill refers, nnd dues not aiiiluM- v* i ^-in ;.il

ar'finiit of nil dcaliuiis li>'twfen tin' clii'iit mid tli>' st.lintor: rhm;

\v\\i'V(- n liniTistcr ohtiiliii-d an onhT fur laxalion against his s^-liciinr,

it was h.-!d that he wn.s not entitled r<i <-nl! for ;in acetmnt nf imuh.s.'I

fpfs reeeivcd hy tlie solicit. ir in nlli,.r ii'suf'Ts in which In in i v^
mined the appMcfliU n« cniinsel : Re Li- Uriisieur, 74 \j. T. ."_'<!. and

-ni' .Iciiri^ V. Jtiii"^. 1 r.c.iv. :in7: If. S;,ilh. 4 Benv. ;ii«l; D V.^-.n

.

1S2; Coopt-r v. r.i>-irl. 2 I'h. ^tilL'. The ncnmnt is incich'iit m lIi.-

taxation of the .solicitors I'ill. and where the solicitor disrlaini-^ any

riL'ht to ci)st.s. an ncroiiiit of the moneys in his hnnd« canm.t he

tak.-n nnder H prn-ti/tc order, hut a special ni'pl'cati'in is iv i .-:s;iry ;

Re Laiulor. ISSW. 1 Th. SlS; fS() I.. T. (US.

In an action hy a. liri'i "f solicitnf.- fof lie r-('o\.'ry nf <o>i~, it was

held that the client \\a^ not cntltlid to set o(T nKniiisi th- cn^t.-.

iv\ anirmnt paid hy hiin to on<- -if ihc liiin, in respect of criain

Pliccini services ren'li'fcd I'v him and not fharircd for in th.- co^ts ,*:i!.v]

for: McDnugall v. riiui'i-oii. 'Jl S. ('. U. :'.7lt.

Ill takinfj the acconnr niider tlii< clan-c tin' Tai^ir^L' ni!i<vi may
lnr,nirc into an allcL;cd airrcfTiicnt in the nature of a <-onipr'Miiiso. aw

to prior bills of costs not referred to taxation, the amount of which

the .solicitor claims to deduct from the moneys of his client in his

hninis: Re O'Donnh..'. 14 I'. T{. :'.17: lit S. C U. 350.

Where with the knowledfie of his client a solicitor lias bargained

for and received a coiniiiissii.n from the vendor in a traiisacti^m in

which his client is vendee, his client cannot claim sticli commission :

Re Ha.ilam. 1902. 1 Ch. 7^5: SfJ L. T. 0(Vi.

Statute of Limitatiova.—The Statute of Limitations begin.-: to run s. ,i

apainst thp solicitoi- from the dFit-^ wh^n the w-nrk jnclnfied i.) the hUl i-'^^^

was completed: Cohvni v. ('oneilp<\ 1S07. 1 Q. P. 70'J: 7li L. T. flOW.
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Ral* IIM. Wli.T.. n rikiii nl.tiiiii- nil okIit to liix n bill hhiiip of ttio tl^iiii. fr

n lii»li iiri" Imrrril li\ tlif Stitnilf. Ii- If* hcUl tn wnive lh«* Kliitmi'. nii I

i> Iniiiiiil to iNi.v uliiiifv.f 1. fiMiiiil .111.-: Rr Manjilli. 18110. 2 Ch. I'll:;

I III- ^mIIi itiir cnnnnt iiFt off ntntiicr-linrrvd ttMiiH nf ptwtii .infiiif*

molipyn ilur In lilu >i> lil> I'lli'lil : ,s»ii(« v. Hilli. \\»a. 3 K. II. :ii:

SI) L. T. -'.V*.

Inlrr>«t

i'

luUrtMt l'f,'*ta.— hi tlip nl»*fiii'»' <if npfrinl nBrwrii^ni irift>r>-'

•Tfii (in ftn iintnxwl bill : t'amrron v, Hrigh; 14 IV K.

.VI; nm\ intrrcor mi mutB nrnvcrrtl from nii opim^ilf party, cnnnnt *'i

rt'tniiicd t>v lh*« gnHriror km nKnint*l 111!" ptti'nf tu « lumi hf lia« n.

.llli^.r...i liny l>ill : ftf Uvxtiruk. I'W I.. T, -l-nr. t'C ; ,mii wlippr- .,,--

iir»' iinlcri'il fn Ix- piiii! uiu nf :iii .-iiir.'. lull .Irlny liii» iirict'li in pny
tnrnt fiwiiiit III t'nri'l-- in't ln'iiijr mnilnlik, ititprr«f nf »nph vtwty> 'juru-

i't> rci-ovcrfti niit nf til*' c-'ntp : .tr/A<r v. artvnt, I'J I*. R. tV4S
: lir

intfrcHt !• pii.Mil.lf nii ii hill fldiviMt'il to n .liftit, aftpr ilf-iniiinl. ..c

iindf'P. iindi'r .fiul. Aif. •«. 114 ll'l. "Ui.ra. p. IW. llint intfrp^t «ill \-

.IniniMl: Up Mri'Urr ,t ffi/Mnwrf. 2 C. T,. T. I'Kl, hiif tlw T.iMru
ntHi'iT hin* tik pnwer to aWnn- lrit«>rf^r nnlpii« thnt rnnttfr hn" ("•n

t\lirpi««Iy rf^ffrrfl tn him ; S. (',. (S r, I,. .1. IIM
;

«»>«> in Kiiflnii'i n'l

iIt til,' Snli'irni*' Ilfnuinfrnlinti A't. lUnir v. rnrdncr, V.t i}. II I'

:.n;: if, Mnrntl^ i, 4it Ch. P. 47.%.

The 'I'nsinir t)ffl''cr lin« nn niirhmity m rhnrcp thp solicitor 'atIi

iiir.r.'-' MjiMii niofiev In hii linnds bclonirini: to hi« rlifUt : /?« O'/i-

/M,r. 11' l». li. (112; 2** <• T,. \ V.I. In Sui'i-in.' <'nnrt.

Only tli'i"p pnyinfnts nro (illrincd \\ hirli nrt' mmU' by the imli. in

in IiiN prnfirnsionnl i-npnriry : /?<• Hmmuut. II Flpnv. flOO. nn.! V'

I'livnitMits in iiroriH-dinKN nhrrf li" wn-* nnf proffp^ionnllr inm.'rti' il

Hi;.nri„f, V. Mnton. 4 Car. & K .'US: «<• A,^r«. .1 Beav. 410

CUni* (b).—Prior to .V* Virt. c. 1.1. the c^ts of thp r.'f- r. n-
wcTp not in rlif discrption of tbc <'niirt. but if thf rlii>nr iift*>nd.'i t! >

tnxntiMii. <<r r.btnlnp'l the ordfr. nnd Ip«r than a sixth "ns «tni.-k :T

tlip bill. liP "nw linblp M pny rhpni. nnd if ft sixth nr morf wn.- «fni' U

off. (lie soiiritor nns linhlp to pny thpni.

S.,. It. S. 174. 4". ^upra. p. 140.-..

Clmnte (d),—After tnintion undor nn ordpr obtnitiptl aftpp artii

hri'iiehr, tbo liticntlon W rndpd pxrppt to pnforop pnym^nt, If v.

nrdt'r dop« iini fs.'i- ,. .nipntinns of rptainpr nnd nPcIijTpnrp. U is '!•

fif^n to till' client to tnkp ft dotiblp chnnrc of dpfrnting the - T-

tors ilniiTi !'v iii'nrrriiiiiL' lo dofpnd tlip .action nftiT thp ronrlii.'^i'in .

thp tnxntion : Ifr }JiU.ir. T_* P. It. l"..": whcTP- lie rjarkf. P. H. ;if.

.niid ]hirih.,>.ilil V. /'./-.v. Itt P. n. .'Hf,. wprp di-^tinimishpd. P'lr -

/^ u-.f.w-;/(!7'"". 12 P. It. :t«'i.

I'ndpr this rlnnsp no further ordpr for pnynn'tit of tlip b;il;iii'

fniiii.l rhip tci cifhiT imrty npr-'firs to bp nprpwnry. nbpthpr th>' oril

iv obtiiinrd by tlip clipnt nr soli^'itor: but th*' soliritnr or clirnr

fntiflpd to cnforcp itnynipnt by pxpfiuinn on tho ronfirnmtion ff '!

report. Thp rpport must br tiled, nnd iinlpcn npppnlrd fmm. !« ''

firnipd nt tlio "iiiir;nion of fonrtppn dnys from thp s.Tviro of i.ntii-.- >

thp fitinp on rhp npposiio pnrty Ruir Tf)!l.

Wliprp thp TPsnU nf the tnxntion is thnf thp -snllrltor hnn bppn o: <

pnid. nnd tbnr nionpy nf thp rliont i^ in hi*; hnnds. .in nrdpr nmy
niu> rhnr the solirlroi- h.^ stnirk off Ihn TloH. nnlps.'^ by ii nnmnd d-

h^ pni- the nmonnt di;p iho rlipnt. "-ith finr fo--t« of thp tn'Tnti-

pnvnblp bv him. nnd <n.is of thp motion : f,''- K<i'n'-h''-, ^(\ P. I!. 4i''

Ri ^f;ti'-it"r. T*Or>. 2 fh. fV\.
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,„j^' ,1>.,-I.y ...l..». 1.1- l...l.lll.y ... ii..y ' l";""':,,
";

Il', .,.ll.l...r ».."1.1 "'.t I" I" " l"-l""" '" "" 1""

I„il:iii.-.'. "A'.-I't l>>' tt'tii.ll.

llMtt. All ..r.l.'i- I'.i- ii-lVivii.i> ..r ii -i.luiin,-. ',|ll I.

,1,1.11 -hull I'l' pn'*"""'.' '" ".ii"!'" ''» "'""' '''"'

i,| jlicliwivc ..! Hill.' UHS- wllI'llRT ..l.tlH
!

-II /^....^

III

I"
I

iiiy. l."

mill.' 1..

U|!l

RqIm
iiMiim

h,.r«i«... iiii.l I..V '!" -'.li'i'"!'- '-'"'I'l '" "'I'"'' 1"

.1- I.1X-'

t.ll to''

'/" '"•

Inii.li'

III., l.ill, I..II. liiilf l'."^"..

nil—

111..

I.MM 1-6}

'!IV ill

11J*7. Til.. ivtVieiuc (iir iiixiitii.n ^luill

„i,l,.nil l« to tl!.' i.r..|.iT InviiiL' ..ni.iT '•'

nhicli the Milicit'.r i.-i.l.-- ^'^"

[•\m Itiili nirie», nnil lu .11... t iir..T."a.- ili.' i.n i-i..ii- ..it!. >. i >.

,., 171. ,. :;,-,. .uj.rn. \k 1 H'-J. «- t" ili'' ••H:" ' '" "'""" ''"' <••'''-'>•• '-

u< hp (lir.'.tf.l.

IIMM—(I) Wlieii 11 per-,,!! .ither ihiin ili,' .li.iii niii'liu-T.,.,

i„,. t:ix,ition o( 11 l.ill ilfliveml .ir for tli.- .!..Iiv..t> •'< ii '"py-;;;

ili,.r.'.>f r..r the piii-p<..-c "f t.iMiti"n. ami n ni.]..;!!- iIkH l..v

iea=.in "f the .dinluct of tin- flient. tlie iippli. mil i^ pr.viu.l.'.l

troiii tnxiiiK thi. -nine, l.iit i- mviTtlielcss entitli'il i.. mi

II,,, .lint I'rniii tlie client, it 4mU lu.t \<e neiesMiry i,.i tli.'

iil.|.liiuiif to liriiij: 11" iii'ii'n f<"' "" i"' "'">'. hut the I'.'Hrt

,,i- ii .Iiiilge iiiiiv, in n ^llnlnmn manner, refer a hill alrea.ly

delivered or onier .lelivcry nf ii'eoin- nf tlie hill, and ref.v tli.:

-ame for taxation, as hetwcon the npiilii'iint nn.l ilie ili.'iit,

and may a.ld ^ucli parties not already iii.tili.'.l a- iiiii;. '•«:

111', i-«arj-.

|2) The provision- of Kulo 1185, -.. far a- lli. aiv appli.-

al.li', -hall apply to -luh taxati..n. Con. liule 1
;.".!.

:!. SiiKKiFFS' F'-'-:*.

1189. 'I'lie fees and allowan- tiik.ii mid reieiv..,!-';

I,v Sheriff- mid Coroners oth .• ni'.ii.l.'l for hy

ii'ny statnt.. or Kiile of Court. ,' '
.

ilie i aii.l all. .wane.-

ret fortli in the TarilT C app.-r > ' o. ih,-.' Knl.-. C.n. T!uIo

1232.

A Sliprifl is rntill...! u. .l.'.;„iii.l rmni ;i p.'.-..'. dpii' .-lin-' t,, tiiui :in

|.sm..ltinil to h.. .'s.-.-im.il. tli" fr.- iill...v^.l liv .1,.. T.r'fF. f'.r r.'.-ivniE.
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Rule 1190. warvaut. ami retiiru; aii.l the fees so paid, if colIecieO from the d>'!)i..

are to be refunded b.v tlie SsUerifiE to the person who issued the wr;T
.see (t2 Vict. i:;i c. 7, a. 2.

As to the fees of a Sheriff acting under an order of ii ,I»dL'.' ii

matters for which no fee is provideil. see tj-* Vict. (2) c. S. s. i;.

*;,'>£,. 11»0.—(1) Where part only ii made by the Sliei-ili ..u,

"Si'i li'ii'"''""'
'" ^'"^^^ "' *° execution ngninst goods and cliatteU. lin-

tmt-,.i.i .sheriff shall be entitled, besides his fees and expeus.- ..i

I'.vecution, to poundage only upon the amount so mad" i.\

him, whatever be the sum indorsed upon the writ, and \vh' li-

the personal estate, except chattels real, of the judgm.-ui
debtor is seized or advertised on or under an execution. 1. !

nut sold by reason of satisfaction having been otherwie u -

taine(i. or from some other cause, and no iiiuiiev is aciii;;|i.

made by tlie Sheriff on or by force of such execution. I;.e

Sheriff shall bo entitled to the fees and expenses of execuiin;;

aud poundage only on the value of the property seized. im;

exceeding the amount indorsed on the writ, or such le-s siu;;

as tiie Court or a Judge mav deem reasonable. Con. RiiV
1S33. Rules 5.'^ .Tune. 1894, isT.I. part.

siuriir- CM Wiiere land or chatlL'ls real of the judgment ix-'i'.-n'

have lieen advertised under an execution, but not sold Ijv

reason of payment or satisfaction having been otlierui-p
' obtained on, or within one month before the day on \vlii,!i

the jirojierty has been advertised to be sold, or "an\ li,:, i
,

"hicb tiie sale may be ad,joiirne(i. the Slieriff shall lie'eu-

liflfil to the fees and expenses of the execution and I:;"

poundage, only on the value of the debtor's interest in tli"

pr..;.eriy. not exciclini; the amount imlorsed on the writ, "r
such le-s sum as the Court or a Judge iiiav ilecni reasoiia'':.'

Rules •.'."! June. 1S(I4. 1373, pnrt.

Poandage.—Tile mere deliver.v <,! tlie writ, witlioni an n<iii,ii .v
virtua] f^eiziire. does not entitle the Slieriff to iiound'i"e- \./v/ \

hii-kennrm. L. Ii. 2 C. T. 2.-.2; ilarrit v. Boult<,n. 2 C. L ('haiu iv.
lint the receipt of money br the Sheriff under a writ is a virui il

execution of tlie writ, thondi there is le, n.tiial seizure or sale- r ,,.

lUlUaled Ilnnk v. fliHf„ril. V P. R. 172: fliMicJ-.. v. Bit* CnlN.-n,
Co.. 2 Ex. D. 4.-,9: Ej- p. Lithgmr. in Ch. D. inn. Where there h:i.
been a seizure, tlie Sheriff is entitled to poundage, thousli Ijiere be n.i
sale, if by conipiijsiou of the writ the debt Is recovered direcMi
through the Sheriff: llortimore \: Cram. 3 0. P. 11. 2in. overiulip"
Itric V. Hamni„nd. 2 C. P. IV :ii«l. or indirectly by means of some e .ih
promise which is the con«>>ou,.uce of the .seizure, subject to liiih li:m
ilortimorr v. Cingfi. sv/irfJ: TIm.hhi^- \. Ctf'.tt. 12 t'. C. Q B 11^
nmniiie V. ,s7i<nr. 10 V C. I,. .(. ll«l: MrRnhrrti: r. HimiUon 7 1'

wherf l.oiit

nr 'h.-uu-ls

niil ,iL-izi-l.
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ot sell for rl:''

art/ V. .Iht/y, 1

t'r pmiii

r..

L^ nnlj

pouudage Ik i

award sufh I

It T)- liut iioi where tht; writ is \\ iili'ti;i au 1>.v >iitf. ii<pii -a" liiv :

'/
',),;„„e V. (iway. «»j)r"; Uoittr V. fairli'l'l. s r. 1'. '.ir,

; iir wli,-rc.

, f'„ «.,l,. ;i
!,[• i> luiiili- l'"l' delivery ,.t ill" Li»«ls to a n-cuiver ;

;", /ii((;'.ri'. ""1 "'. It. l.VJ: .".1 I.. T. 'JW; Be iiKimori-, 13 g. P.. 1',

iVi'"r tu 'in iilijeiai r''."iv r in l>ankMliitc.v ; In ic Tkhmax, Iv.i'.i. 1

(J.'ll.
4i;il.

Where after seizure but befure sale, the .xeeMtiuii er.'iiun i.-v-niie-

,'i iMuil.'l lo eiitnree the judgment, the SlieiilV

iluriiu«e "t realizing ili- f" 's, eharges ami exi>eii.e»

i-.s. 11. 1".«).

Where tlie monev levied has to he r.stnreil t.. .l.-feiifla

„„,,„e i.f s.ime .;>a ..f the |.laiiu;tf. the ~herilT_r.!

froui the latter: IICMU v. fi,u/i«e/. lal hank. 1. I

i/„,e,-o., V. •/„„(.„•. '.I I'. II. ::'."'.

\ Sheriff upon arresting a jllilciaent <lelil<ir uii :•! .i :
heceme.s at once eiilille.l. as asaiiist cseem.nn .n ii r-. :.

a..o on the amount ol' Ihe exM ntion : .l/c.\'il v. 'I/.;,.,,/,.

K. .-US.

The Sheriff is only entilled to imnnchiBe on the mjui le

on what he retaiuK for liimM-ll' ;
Micliu. v, li^iin'Ma. 21 1

:{IG If he makes lintt 011I.V h.v force of the eseeiition. the

on .iileli part: and if a seizure is not fulhiwed h.v n r.ui..- ....

of satisfaction liavinc heeii otherwise obtained. rii"l no money

'iclually i";nle liy the Sheriff on or by force of tlie e-;eentinn. the

only on the goods seized, and a .Indi-'e iiirjy e'l applieat|.)n

; snni as uinv lie reasonable: //life IT.IH, :ind see il'-n/v-

iiortA V. Ue/I. V, V. I!. 47S: ;(.„e,,o„. v. i;.,..»..». 1 I', f,. T. Htl:

il„rrmn v. 7«|;ior. U V. R. HlKl : IlamiUnn. etc.. v. 1

(ir "112: Re l.udfurd. .'il I.. T. -JUi. It no such :ii.|ilii

the Sheriff would seem to be elititleii to full injnndate^on tie

seized: see Itrocl-viltr, etc.. v. Ctiuada Central. 7 P. 11. ^i2. ;ti'

The Sheriff was held entitled lo iionndnsc on three >eve:e

is^sned by the same solicitor, and placed in his hands at ;h

time: (Irani v. fjran(. 1" I", n. l"; hut see now I!,

For the proper mode of compnting poundage, see ri'nun'i w Hell.

II P. U. 3111.

V Sheriff was formerly not entitled to pmmJnge epen an e.\iH.uuon :

a-aili-t lauds, unless there had been an aclnal .sale: i;, ,We,»(.< J.'ee;.-
-;

V faMiitnll. :i2 ('. P. 1711; Fiiiicti v. f.ake .Superior .1/iuer.i) ( e.. H
P, K. "ill : Utile nil" t2l now makes provision on that siilij.-ct.

The plaintiff's solicitors are not liable to the Sheriff for hi- fees ;n

the absenc- of any eotltraet. and 110 contract is iinplieo ftote^helLtiiig

the wi-i: ill the siieritrs nfflee : Roiile v. Runbll. f> Q. H. I'. 171.

Allowance where Poundage or Full Pouailatre not

Re.cOTernl>le.-.\ Sheritl' was fornfrly only entitled t., [.onndage for

nioiiev aetUiillv passing through his hands, and he was not entitled to

charge poundage on moneys paid by the exeentinn debtor direct t"

tiie execution creditor or his solicitor: Hamilton d- P. It. If", ''.v.

Here Bank. 2(1 (ir. 100: but now where the paynient is luiel-'. o: the

claim is settled, after seizure of the debtor's goods, th" Sh-riff. thointh

not entitled to poundage on the whole amount recovered, is under this

Rule entitled to poundage on the value of the goods seized not ex-

ceeding the amount indorsed on the writ, unless an order for a less

sum Is made iiiider clause (II: and see MeR.,t„rlH v. naenlt'u,. ,

P. n. 0.1. Where the money is paid direct t" the Sheri'T wuh-.nt any

full ponn'i

iiatr. 11 p.

id ov.-r. lie:

. C. ij. I!

' poiindase

;orc Itaak. Jll

ution is made.
. 01, tlM' L- Is

7^. s.
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1. M'i/iiH- lie in eutiilcd lo bis puiiuiIiiS'' iitid (fy^: Cuiisuliiliitcd lUi.ii. i.

Hickjttrii, 7 I'. It. \~-\ and where the full aiuuunt to he levied is \\:\A

10 itir Slit'iiff niter seizure, but hetiore i;ale, he isi entitled to poiinu;n;i

on the nmouiit rtvi'ivfi iiiii.1 uut iin-rrly iiu the vahie of the proiifH'.

Keizwi: M-.. lit lthir\ /.ui/lc (inld r,,.. 11 O. L. U. Z^V2. Rulfn lllMj-li:.!'

do liijl iipply in suiii a caso ; tlie uioufy so luade is made undi>r ili.'

fxeLiitioii. Where lo nvnid a sale judgment debtors agreed with riic

Sheriff to pay a proportion of the daily taking, money so paid tn tii,.

Sherill' win, held to be made under the execution; Rubinattn v. BunuU's
iieum, Baking fo.. ]l>tH, 4 K. B. tiL'4.

The original liiilv did not authorize a SlinrifiE to tollect poniHJ.^-i'

URdnr an execution ajjainst lands where the lauds had been ad\'T-

tised but not sc)ld : see Merchants liauk v. VamphcU, 32 t'. I'. ITn;

Frviich V. L. t^iijtvrior, etc.. 14 P. U. 541; clause ('Ji now iiink.^

provision in that respect.

The tlheiiff i> noi entitled to poundage where tue jioo'ls >.-i/r.l

are upju an inten'b'aih'r issue determined hot to be the jroods of th-

execi'Lion debtor, tvfii tlKm^li tliey lia\e be.>n sold under tlie iiiii-r

pie.i'ler order: J'liiinr v. CrazUr. 14 P. 11. 272.

Where, in conseiiueuce of an a|)i>eal by tlie execution debtor, tli'

Sheriff after seizure withdrew of his own motion to save txpl'll^.'

to parries, and the execution was sul)se<iaently superseded, he w;i-i

held entitled to conipeusation. The principle of the Ittilr i-^ xU-.n

where the Sheriff has made a seizure, and his proceedings are ini.r-

rui>ted liefore the execution is executed, he is entitled to bis pnumi-

a^'H, or a sum in lieu tliereof. and that the means by which the iniir

ruption takes place is of no consetpience : Wrcfftr v. <f. T. Hy. *'..

Hi P. It. 371.

Where by reason of the making of a winding-up order under tli>

I'limniou XVindiug-uj) Act, an execution becomes iotert-epted befor>'

-ale. this Rule does not apply so a« to entitle the Slieriff to lum

iieiiMitiou in lieu of poundage: Re Valmcrston I'ackin^ Co.. AUan'-i

Clam, 4 O. W. U. 339.

I'onndage <-overs the risk ami reHpoiisibility cast uiion the Sherifi'

i[i seizing, retaining, selling and returning the mum y. If bis actiui-

>(. iiilen-epifii sit thai lie does imt make the money, it is for the ('nut

ro say what allowance sliall be made to him in lieu of poundiij;! :

Wiidsirortli V. Bell. S P. U. 478. See b1»o Morrison v. Taylor. '.} C.

K. :;;'n.

IIOI. VluTc rlKTc are \vrit> of cxccutioa upon tlic ^iiir"

jiulgmcnt U) sevuial rounti< -. and tlio iier>onal estate of ih."

jud^riiietit debtor has liocu sfi/ed or advortisod. in oiif or iii'^tv

or all of such counties but md sold, by reason of satisfaciinii

havinjr been olitninfil imder and by virtue of a writ in any

• ii the coiiniies. and no money bas l)een at'tuaily made on tb"

execution, tlie SberitT >iiall lud be entitled to ])onnda^'e. bu!

to mileage and fet-- unly for tbe servive- actually rentb'n'i!

and performed by bini. and tbe Court or Judge may allow

biui a rea^onaltle obarj:e for sucb services, in case no -pciinl

fit' iliercfor is a^siiinnl in any tiiritf of costs. Con. Huh'
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,
ISliJ, 1 g. U. -^ill ;

-' '1- !••. • HcH«, (iSRulei
11S21Set- Lee V. Ua»i/tJi

1.. T. ;J)1.

11D2. V'uere aay ijer.-oii liabli.- uii an execution is il's-',']",":

-ati^lieil with the aiiioiml of ijuuiulage lee* "i- (•xiien::es
"!' i;-;^';,;')

isnution claimed liy a Slieiilt. ihc Court or a Judge iiiay,'iN. .

l,i.l..if or aftev payment thefeol', iiijou the apijlieatiiMi of such,,ii»"

i«.T-un. uiiou notice to (lie Slieiilf, if tlic iunniml appear- to'"'""

In- uiirea>oualjle, uotwitlistandiug tliat it i> aecordin;.' to the

laritl. reduce the i-anie or order tlie ^allle l.> hv refunded

ujieu such terms as may seem ju-t. Ion. liule I'.'o".

.\,l..|iteil from U. S. O. 1S77, c. Ii«. s, 47.

IIVS. L'pon the settlement of an e.xeriuiou, in whole "r'^^.rjli

in part, bv payment, levy or otherwise, the ?>lierill dainnng --

anv fees, poundage, expense^ or remuneratiou, wliiih have

not been taxed, shall, upon being required by either party,

and ou payment or tender of the expeu.-es of taxation, and

ilie sum of 25 cents for a copy of his bill iu detail (whieli

he shall be bound to render), have his fees, iioundage. ex-

penses or remuneratiou. as the case may be, taxed liv the

proper taxing officer of the county wherein -ucli Sliciitf

keeps his office. Con. Kule 133().

Taken from K. S. O. 1877. c. 66. s. 48; and 4il Viu. c. 111. .- 17.

11»4. The Taxing Officer shall lax the bill and .i-'ive, ,";;;',

when requested, a certificate of the taxation. Con. Itule;;',^;'.'

I'ak™ from U. S. o. 1S77. c. 00, s. 50.

IIVS. A Sheriff shall not without taxation colled any

fc.

tpll

o.-t< 1"

red to have tlu

'Xpcn-c

}<\. Co

-. after lie has beeu re-

Rule 13.'1T

Taken from It. S. O. 1877, c. Oli. s. 4U.

ll»«.Tlie Tnxintr IIIVk .'!. upon jirool of the I"

time and place of the taxation having' been duly >erved upon

tlic' Sheriff. Depilt

execution of the i

taxation i> ojiposcd or in

charged in such

charged for unnece^sarv >e!vico

V Sheriff, or other officer charged with tin

ivrit. -ball evaniine the bill. Hlietber -ucli

1. and sati-fv himself ihai Hie ilnn-

h bill are c'lnvrt and legal. ,an.l -uik.

Con. ItuI .l-.':l'.i.

•taken from U. S. O. 1S7'
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RuiM llt>7. A party dissatisfied with the taxation may appesl
1197 1198 ir J

theri'froiii as in ordiaary cases of laxatiou hetweai party iui>l

I'S™'"' party. Con. Hule 12-10.

Inkeu from U. S. O. 1»7T, c. (i«, «. 52.

Set" ^uitra. ;. iniL'. I'.r priutin? oii aini*'iiU tiom tiiicutiou .;i

"I'diiiary cases.

4. Sfxurity for Costs.

»..TOi.t.> ]!1<t'4. (1) Security for costs may be ordered v\ww i,v

ori'Tf-I ]a,v „.- l,v the ijractice a party has heretofore been eiititi.-.l i.j

olitain security for costs, and, without restricting the ^•cii-

crulity of this provision, also in the following cases:

(o) Where the plaintiff resides out of Ontario;

((,) WTiere the plaintiff is ordinarily resident out "f

Ontario, though he may be temporarily resident

within Ontario;

(. ) Where the plaintiff has brought anotlier action (.r

proceeding for the same cause which is penning'

in Ontario or in any otiier country;

(.;i Wlierc the plaintiff or any person through or lUio

whom he claims, has had judgment or o.ii',

passed against him, in another action or procc!-

ing for the same cause 'n Ontario or in any nt!,..!-

country, with costs, and such costs have not b-^'n

paid

;

and tlic Court or a .ludge may nialsC such order for -eciirity

for co-ts and ^-faying proceedings until security is givf n .i-

mav -eem just. Sei Rules of -.'.3 .lune, 1891. 1377; Kulcs '.;

1 .I'an.. l.snii. H'.IS.

• PlaintWr."- As t" thi^ n.ir'l, ««

ifi- <nsf.s. i)ifi'ii, lip- l-t;!:i-4.

Hnnk V. .SVnc^/' .-. ;!:'.

Security for Coats, whon Ordered. -Tliis Rule <I.t,.s not liii/.r

rhf. riiitit to swurit.v for 'fists to tlio riisf.s i.ii;;ni,.rnto(l in clmi...

l«i. (/,!, let and tf/i. h-M Hives a spocitir i-iirtit to security in tif—

cases iu aiidiliori to any ..tliPr^ in wlii.li. ai-mniinc to law or ''i

prnotire -if tlif ('nut. .i ".trty Ii.i- Ikhmi lt.-.r-.fof.-,r.. ..ntirleH to cliii'

.veritrity for rosts.

In aflflition to tbo rases enuliM-rar.'.i in this Rnlr stx-tf'- for -.--

mar tie required to be given ; ( 1 i Where the action ^hr

lirosm-mi.(l liv R nmtihml phnalilf. I'Ji In actions to .- per,;-'-

;>t. c:. in .irti.ins for iilml nnder It. S. O. ,.. (!,«. s. ,0. Mi In
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;n-tiouii yf slander imputiug uucha^tity to auy wtjimui ; see R. S. O. <.-. Rulo 1198.

\iS. *i. 5. ('>' J" actions Ity insnivent ii.M-.stJiis tigiiinst .Iiishci'b of iln'

feafe n"^ other public otficers : sue It. S. (.». u. HU. ((It I'artif* m-

jiidiiitf out of the jurisdiction coming into thf Mumci's Olliio •<» pi-.,' .

ilaiiii« a» creditors or otherwisy. (7 1 I'nniei' to gHrnisthee, or iutor-

pU-a-itT proceed iugw, wiio are in thf juisitiMii ui pl.iintitfs, aini ;irr

resident out of the jurisdiction. iSi And gent'iaily v i'">ns out of tli'-

jurisdiction initiatii-'s.' tiny proceedings. (!»i .V di'f.'i.diuit mit oC ih.-

jiii'isdii-lioii setting nj> ii muntt'i-t laiin Miiritiiiif.t,>(l witli t!i.' plaiiiliiYV

<laii)i.

(k'red iu a \cx:irinas or frivolous(juniT. wliether security will be nrdered ii

action: Potter v. Cotton, W. N. ISTl), 'JtH.

rill- f»i-t lliat the caut^e of action is a f<M-> i;.-n jmiI;;u(.'1\i r.'i'.>v',.r,.i}

liv till' ijlaintiff does not affect thf* ritlit tn >'i niitv : Ci-.-.m \ Unio.

,l\„, !S!M, 2 g. B. 80.

it will ii'it i'e onif red in an alimony >uit : lli fin* it -,
. ii- mi' it. 7 IV

K. '^< liecause in such action.s the plaintiff i^ run nrdercil to pay cos's

aithough she fails.

[n icgun! to the liability tn jtive scfurity fur - rists, an cx.'cutni

stands in no ditfereut position from a liiiganr --iiiiit; in \vs own ritflu ;

Re farker, !•> P. K. Jlitli; nor does a fornign receivfr: VuiKiitiun

inteniationiil Mercantile Ayciivn v. I iitfrimtionuf Miftintut \tiio>i-,

4 O, W. U. .538.

<a) Residence out of the Jurlidictiou.—A dt^lihlmit :m t>rn,iil i:,

fiiiir. iiut ni>t necetisarily. entitled to security lifrjnisf ilu- plaintiff's""

residence is <nit uf the jurisdiction. If it he nmdi- apparent from
""'

tvidence which the Court can look nt, such as defendant's ailinissions

im examination, or other admission though not in any technical form :

Anylo-Ainerican v. HowUn. K' V. It. '.iU\. tliat there is jin ilen'iiri'.

.-.-(iii-itv will not be ord<'red, or a iirm'iin: onltT will W n't iislde : /*',-/

V. Rtiiid, 10 P. 11. It;.-.: rhibaudciiv v. Uerhert. IC V. II. 420; /)- St.

Mtirtin V. Davis, W. N. 1^S4. St!: 28 Sol. .t-Mir :!t»2.

A plaintiff giving a tictitious address within the jul;^^iIltiliU. wli.n

he is in fact a prisoner under criminal sentence in (>niaii*i, will In-

ordered to give security for costs: Fournur v, [{•/^•rtU. l.j 1'. It. ~,'l

:

;ilthough the fact that the plaintif* is in prison is n^r of it-'lf a

i:ronnd for ordering him to give securitv : see Ilitpont v. <'n,nk, S'*

1,. T. .lour. 31.

A plaintiff wilfully iriving a false or fictitious addres." within the
..iirisdiction. though really living without, will be ordered to give
•security: Waldron v. McWalter, fi P. R. 14.'; Suthrlntid v. Mc-
lioiHiid. !» P. 11. ITS: Rcdotido v. Ch.iit,t<,r, 4 (^ H. D. 4:.S ; ]f„,ihy v.

lU-uicki'. S I)e G. M. & (i. 4('>S. and see Ite Sturffis. c^^. :i4 W. K.
1(;:{; Ai'dreicf v. Rrad. Ii Timet*, 'uli: Fra^ter v. I'lilmrr. :', Y. & ('.

'JWt; and where this is done, the order will not b'' di>(^J;lrl,•^>d iii*'rely

hecause the plaintiff comes to reside within the jurisdiction : lb.;
liut where a plaintiff lias hy misfak.' triveii an .rtoiicous arldres.s

within the jurisdiition. when ho w!i.« in fact residi'ur temporarily out
of the jurisdiction, on the mistake being establish'''!, he will noi b.'

Mtlt-red to give security, if he l!a.« in the niemittme roiix- ;•• ,'e-,ido

within the jurisdiction: Anderxoii v, Quebec Fin fiiD. i\>.. ir» P. R.
KI'J. .\ sole plaintiff residing mu of the jurisdi.timi, will i,rh,fii f-n-ii-

Iv oKli^'f'l to give ^eciirity : liaii. Pr.. ."ith ed.. 'JS : lf,-i,uhtir •.} f'.-^to

fiica V, Hrlangfr. '.\ Ch. ' >, (lli: aNo n so|f olainfiff li'avi;;:: th" jufis-

j.A. -90



1426
L0N80MUATED RULES.

.luring tl,e l-ndency ot tW actioD in order ,o •v"" J.n-1 ...r

,,, nf Court: Ciidd v. Delap. 15 1'. It. .l<-». ">t
' "' '"", '

'''.°'.,^' ,..„ ..f ,,. „ ,.«.M«, within the urlidiMion. ivli.iv

diction I

tuntempt -.

""'""
^"-"""^Z :'^:urela;r;Ven-;hou.i. a «.era, e,„i„, ,».

U. 4,".: Smith v. .SricerHonir, l.i 1. 1.

and n:il. all the plaintifTH may nni '•

hence, the rule that sc--

the.v ^ue in resjj

n|i in the alternative: IJ't

i;,,ni,!l V. llul.frril. la l;

E"SfrlHil^i Sr; ^^^fi""-;^-, •;;,",::;!:,

,,.,, residence al.nmd. insolvency I
, .. not »1"'.'™'''"

''„.(, .,

,„';n,ill». does not .tow '•"-^""J' «°"'-''; ';;'„;,,,',.';.,
l',

U. -Jll. in which security was ordercl tor tie c, sts t^

^
' ^^^

'

acainst ..ne iilaintiH. where tlie data,, ot the sev.ral pla.i.tMK

distinct.

Security for c,.,s was refused in an "I"""";; »"".';;;;:
'

Idain.iit was rc-idct ,.,„ ,.. .I,c .i,„isd,..,a.„ :
H, :l v.

'security will not l.e re„„ired if tl.o j>l""'^f4;;7,i;!%?J;';;
the army .ir navy: f.ic(»a v. '•'"«"'""''::„'';'.": {.!,«.

- Howl. XW: l)id.-eMon v. Ilu/Hl. 1 l-l'^ *-"• >^'»-
;

the time resident wuhiii the jiiiis.1

IHca V. (iluhe. (ilol)e. Isi 1

iiV

tt.

CItilteiiilcH,
'

British suhject

;:r1si^'^^:^X:rv;'X""Ti:-ir.r;...: .... see U«rU.,.

lurul Tr«.(>. :!:i >'. '- • ^•'-

«»«,«((. -Jl I-. H. Ir. liXi. security
•^'}'J'J^]''J"\l",

l\,i,

In Martin v.
the jurisdiction.

liven bv a sailor f.dlowinR his callinB oat of

hi^ family resided within it ; hut where a plamt.ff had _h:sj..

l.usiness out of tlie jurisdiction. aiiO ..i

vnls of n month for a few days n: :t m
,i,le in Ontario: .l/offn(( v. /.connrii, I! ( >. 1.. li •'

refuse,! where the plaintiffs resident .

1 recovered judpnieut, and the defendant v

hat since recovery of the judirmei.l. ll"- ''I;'

i.s.ets ..lit of the I'rovince : lUihaiujc H.in/.

,„,„» V. Ilciiilrr.1,11. 18 P. R. 314.

Went lait of the jurisdi(ti..n will le.i

for costs, nor will hiK t-nanliau or i

licth.n: .Koran v. Krllogi/. W <' 1-

r, I' It 41'.'. 4.V>: Unljcrln v. Cijiiiih

I V. .i;'.irli». -1 «'hy. Ch. Sll; hut if III'

lies, fri.n.l he resi.lent out of the juris.liction. s.ho

l.e orden^d unless a new next fricn.l ri'si.l.'Ut wiiliii,

,„„ ,s ai.l...iated: .l/cB.„-„ v. ir„f. Wo.. .l/.M,»f..c "r....,

1! ll-ll- ami where the infant plaintiff is wiihiu h.' .lu >

;„id -.he next friend is resi.lent "-^^-IX^ll^l"'
.,,Hff. ,,ieh,,ter.,,,.yi.e^n.,..ed^.^... -CJ^;^^^.^^,,,

ttntario. but carried on

visiteil his home al

he was held

A motion for securit.v

of tlie junsilicliou.

appealing: an.i all.'i:''

tiUs ha.l i.-iii..v.'.l tie

Bonica. 11 l". It. "

.\n infant phiiiitiff r.

or,leie.l to itii.- s.'i urity

frieii.l. if within th.' jiin

1S4; .s.'..t/ V. .\Mf<;ar«. c/c

IS 1'. It. '.H. l.ul s,.e .s-tiu

faiit 1111.1 l.is

for ...sis wil

juris. li, I

also

..r ill default his ilaiin aiav

It. 31.-..

If the plaintiff's permanent rcsiileii

eiilitl,',l to senirity if the plainliir is

time of the m..lion: Bod' rt<on v. fo.."

1 i.lainlifl' noes .,ut ..f tl... ju

a., may he reciuircl to i;

.-..sis: .W..».c» V. Vlrv.
\

'I'rint-^liortfition ''o.. 1"

'iitn. .ief.'ii.iaiii

If

of the

I V It.

UV./.,..-l

Ch. 1>. WIT

R. 2.-.:i:
('

V.I I'. U. 14'

isdic ion perm

iii-itv for liolli pnsl r

Until, II V. ». ../.aal-

il.f V. Itrlnii. lo I'. U.

Ill
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lli^fvudHiitH wvTV lielii not fiitirletl cu slmumiv lri>i.i pLiintiii- \v|i<> Rul* IIH.

..

li,.,; iis exi'fUtor«(. miil wbo. iiii'Ut n pi.w.T i,t jiii-.i-i ,.y u-.nu Ki.i;

li-h executors, took out probate iu Ontario ni' tla- » ill <il" si t«»tiii..r

^vhi. n'.-.iil«'il iwi'I flii-il in Lnirlanfl :
.s//A-*'.>* v. i'lunKli;,, luniiir U,i., :; C.

L. 1. 3U&.

.Sfntb/e, tliiit nil iittiilitvit of iiiforDiiiuuii aii>l lit'l)i>f n^ tu n>»iih'iii.'''

Hlini;iii i'^ not Mitlli-ielit (,'rouu<l fur iiii nnl.-r rn -.iiiriiy I'nr i u-t.-

:

UulliiifMUvrtk V. liuHingucorth, 10 I'. R. 5.

A 1.. (viml .tirivlillUf-v " rpsiilpuc-i- " ;il)rnni|. >.( /,", '!'/• >ii-h, _'.'. Cli.

II. .'ifiO.

Ami as to wliat rouRtiiiHi-.-i residfinv \« ithiii ili.- jiirifilii tion I v a

,niv!L'ii ruiBpany, .-i-f I'arkvr v. Odvttv, Hi 1'. K. r,!!; U'.7«'»«W( /.

/r<//<f *'". V. !<t. l.'ih/'i: //... ;is-_>-. I'itinhiinjh <'. s r.,. v. Uu/j, 10:;

(b) Temporary Residence within Jurladictlon.—Fonui'ily ii'

i,i,. [iliiiiitilt wa>* ill fiii't wiiliiii lln- jiirisiliniun, Iu- muUI uot' tu-

i.MiurHl to trive security; s,c \\ ilii, r v. Hni-kiiin. \ V. !l. ;(.M):

l^'iiuiido V. tlmiftor. 4 (^ li. I», 4.':;: inul .itluT <a^>s littnl Huiini;

huT in'W U!ii!''i' tilt' pi'tivisioiLs of this /»'///( ii ii-iu|iiii';i]-\ ri'Hirtoiut-

«iiliiii the .iuriMiii'tiiin will imt In- suUirit'iit to t-xoniTai,. a ],i\v\\

ijrilinarilv rcsitioni »l»i'oud from tfi^'inu s^'iiirity: .\i--<lnl v. Calim,

;: o. I.. U. VJi': Kui'innuoh v. i-„-»ci4iy. .". (t. 1,. [;. r.U. h w n..

iiii-wer to iiH iipplicalioQ for M'ciiriiy U'v com^ nuiiinsi u iiLijniitV

I'uliTijirily tvsi'lciit out of tlic jiiri>iliiii(ni. that li.' lias im lixfrl uliu'-

nt ri'^i'lPm'f niiywhtTP ; AUrmfl v. I/orfwoji. 11' 1*. U. .Ml ; nvi'i-

ii.lui;: Ih-niir v. UarkH, E'idf v. Mnrks, IS \\ It. 4ti:.. h is pi-.ibabl-

iliat iiiis liiiiiiili of the Huh- i:,ii\ lif lu'l<i to I'Xii'nd lo oihtT east's

|H->iilf,s that of a plaintiff in an actt.m. wIiiti- ri'sid.-in,- alimaii i^ tin-

tinuiiil of ordenuc swiiriiy to !>» yivcn. An aiMilitaiiuu to xmiit.!

^.iMiiiv to bp Rivpii by a foieiffin'r in prison within tlf juriNdii i:on

»:i> iriiise.l : Ihiiioiit V. Crxuk. m I.. T. .lour. :U : but that wa^ li-tun'

Ihc ampntiiiifiir of the Iftiir authori/iut; an api>lication in casi- o|' icm
[.iH'jii'y rcsitli'ni'f.

A plaintiff who come.s into liit* jurisJiction after ilir i--.ii- ni' im
nr'itT may t>e ri'l't-vpii fniiii it. it' he is avtiially. and intends t^' I'l'nnin.

,1 resident there: Xmhit v. (itthnt, a O. I*. R. 4:;i».

(c) Pendency of Another Action.

i'o liiini: a eiise uilliin .lause (el of tlii> liuli- it niiisi eleiirlv AnolliL-r

>licwn Iliat the eansw «i iietion are identiealiy the same, and imt "'i"!'

iiifii'lv t:ro\v iim OUT of the .-.anie iransadioii ; !><i}u v. hiuifn-r^i, 2 '" '"''"-

Ciiv. Vli. liirj. See also 11 id \. i'anlct. Oi L. T. tW.",; r.,^,i-r!i v.

UriiTH//. IS C. r,. .1. 7t;: 1ir,u.il .hiitili.n, ftu. v. {'i-trrl.',r.,U'l'' . I'l I'.

i:. H'T; l.iir>u v. Crnirl.-^hanl:. V. V. U. ;',1
: C^l.hrtl v. U (ini.r. I..

It. -J (J. I'.. H»S: ;iiid M>irtii, w lloni'ham/,. l.'-', Cb. 1 ». 12: approved in

]I'-i„l„ V. fliiiif: i.f Inhixl. 14 AM'. Ca.s. 11:1.

[n nnito^ihii V. Ihii^nhnt'. 14 ij. II. I". 141. \i was !i,.|d iliai wi,ere

a jiidjinient luid been obtnineil, iu an miion lo rivmcr djni.iL'.'-. I'or

ii;jiiry to the plaiutitrs eab. in a r-nllisinn caused by \\\-- defendani's
servant, another aetii 'i niitht be linin::ht for dniia;:"'^ for a personal
injary suffered in liie .-nme r'oliision, ns it wv^n held i.i .-"iisiitme a
<l,v|iiici i-ar.se of ;i(iif>n.

S... liuK^rn V. Wiifnfnnl <l Liu,.nrk i.'ji.. HI I.. II Ii. ;!!. fnr vv
ll -;;>]>. ! Ml" spliitint.' a cause of adiou.
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Rnla 1198. Ill Strnio w A"' f. l.". 1^ 11. I*. 'AM. lui u^tinii liiid h.f.t iiiKiim;.

ilic Cliaii't'ry Division f»v mii iiijiiiirtioii t<» rertirnui llu' ilfffinimi.-

.1 iiiiiipany I'rom imrting with shnrfti or rpgistering the (ii-ffiirlnin.

liaii>ft'it-f>'. iiiui for '• lurtlier iiiiil tiLlier ryli«f." 'riiiit .uii^in

hfttlt'il li.v a eoiiscDt ordiT for delivery up of bIiiuvs i., iIio jiinu

unci wtiiyiiiK the ncliim. (iwiiiff to drlny in dplivt-riiit' il.'- f^iv.u-:-

\MTP sold lit a loMH. and tlii!< nction was brmnrbt f-tr ila.uni'fj^ i •:

d''triiti<iii. i: l.;l.•^ li* lil lliiit it wrii^ ili.> saimf fau.>t .ii,' acii.,;, ,

Ihi' Chain »'t\ Division, and th«> i>laintiff was n«toppe4] hy rhf ki.

order from ri<c>ovfrins: damagM, the action in the rhmti'f'ry ]>,\

l,(ing for all n-iirf ii'fc-^'.ai y t.. .1.. nmijlMt.. jii.^!i.r i^"-.v. ;,

parciw.

\ti oidi'ici the t'Hii'fdinu" arc of roiii>'' "
1 givpii: s.(' (UimphiU v. /.Vy**', It! P. It. Un.
dismissed if th*- st-ruriiy U- not t'ivpn within

' Court: see ItuleA VJ»VJ, nnd llMi:i. The word

and thi' foliowina rluiuie of th« Huh: uihjids .i

An nppt'ai fn»ni an rirder disuiixsing a motion '

Wheif sttnrity

until the sei-nrity I

the nciion may i)>'

time limiti'd liy ihi'

riM'diiit: " in ihi?

ct^vdind in Court.

aside an award was held not to be a " in"iX'iM'din(j for the «nmp can-
as an action to reiover monpyn in n's|iwr of lertiKn nialtcr- in. I i.;

in ilic snbmisiiion. lait not dealt with by ihf award: ''•lu-ih.'.'

Itr»ir,r. *7 ]'. It. 4U.y

(d) Non-payment of Coats in another ActiQu for ^.i

Cante.—'I'his tiule aupt-^pdes th'- foinuT pnii! i<i' under whiili

siTonci a<tion miglit h"' sray<>i) until ilif o-r.- nt tho fornu'r i'

wert' piiiii ; Camphell v. Klfne. 1'"' I'- " •*'"

As to the nii'anint: of tlie word " proi<-din;: "
: ste '''lu-iin,!

Urnirt ,; xiiitra.

r*i'<nrity for oowttt niuy Itc nrdt-rcd ti he ^rivfii. even th. null

forniP" action was not between precisely the same parli-'s, -vh

tliii t)lnintitf is -iuinp substantially by vjinui' oi tli" -anie ;*I''i:-'l

as that .'-ct up in the former action : l/.?i/ v. Wenhn. IT I*. 1: "

-vhprc the -Jtvond pi -ntilT knew rlie hi-^tory of the prior liriL-r:

nn.l appeared to hove been mail' "idiotiiT in < nler io evade tli

tici^ whidi would require «fii!rily to be civen.

Where, however, the < o:.l« in the former action were nor ni-,i

to lie paiil bv the plaimllt iters.inally. but out of an (^statt. -- .

vv-i^ refused: Ciirfiy v. .yr\.,hl,. 7 1'. K. '2i>'<: I'ptcit v. 'f'/'. :;

I). ! i:.,

Thi' plaiiitill cannot set \i\\ tjua the iirst iLction wa« broii^'li; ' '

niH liis a^illi..rjiy where, wlien it Ipeciiine known ti. him lie \

move to reli.ve himsi-U" o], ili-it u:'oom[ from liabiliiy for rh-- >

.•

hut has not done .-o : /,*-, v. I.^i,h: 17 I'. K. 'Jn:i ; IS I'. U. 1. vj

the iirtter l-.r security v, ;is set ;;-.i.!i' .ill terms, the plainiiff hir.ii

.'htain.i! an order M'lliiit: .\<h\" tie .jndL-ireTit ..brained iL';ii!(>t !i.

in the hrst action.

I iider t!ie t'oriper praeii.i-. wlier.' vume of thf iiin,-p.s oi' ;h -

1

a second action were the same jis in a former acrion. the p!:ii;;"

havimr discoiitinueil as to fhos". the Court rnfused to ^tay ih" <•>

action in resp.t-t of the new r,iii.s,>: nf action fill i.vt- of th . {.>r-

action were paid: fii/Tuiir v. Ihnivf. Vi I, H. Ir. o^".

Where an n< rion by a married woman !'\ liM inM friiis' '.

dismis.«ed with cosis. for wunt of proserin , :, -<•
I m-iioii mh

behalf fov the same ohjcft. but by a liev next fri.'i'il. wsis travel
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Fnyne, Rttl« UM.Jim t.<i»«l» of H"^ l"'»t uciiiHi \»*Mt- [mid
, Hi }'uyht\ Uantltc

I.':; I'll. l>. IS*-**; ""J i" '^"fl' " *-»*•' ''"' l''i'»*ii'i.ini wonlil ii..>\

1,(1 to Becurily t*'>i' cufiiM uiiiltT ttiis rlaii'^i' nl ili.> Huli;

Nominal i*laintlff.-—h»-t-ui'it.v imiy Ur 'inli'i-td if ilie itliiiutill is n nil

ii.,uU'*Mit Mild tilt' duit m in ri-nllty for tliu Iwuetit of numi' otlitr p^^r- ('''*""''*

..,n; l/u*'"i V. hiJn'lf, - ''li.v. Cli. ITi; /.iVf/.- v. U/iy/W. 1(> (Jr. ."ll

;

I'l'iidrii V. 0'.\('(«. T 1*. It. .'.J; »»((c v. ij'i.-xtm: 7 l'. IC. ;[5H : Ihhnry
,. Ma'Lrllan, V\ I'. K. ti.";

: /l./.i/« v Vlitnl' h'.i^. IT. 1'. It. ir. ; U.i/.,,- >.

;/«t/.f'<2*e. li I'- It. IH (t'xplitiiiiritf tloriio.i v. 1 (,...,/;.,«,;, |i; I'. i<. t >• c y
wji : i^"// \-- »t*(/t'/., i; I'. K. r.:iii. )irtipin.'.i i,y n. i„ ;c; r. i,. j,

./-***- ju^rj^

.VW: Mpwiiiil.v If BiU'li otiicr ihtsoii is mii of rli.. jurisdii-iiun. ilmuL'li
'"^1^ *i"»-"^» <*.

thtf I'iuinttfl hii'l a -loiniiml iiin-n-si : U. U<,„uj l.-il;, I.,>,>.!,•. („.. 11 / '' •* "' '"

1'. It. :iU; H.'i' lll^o S.rf/oi v, f-'olln,.-.., \s )j. H. 1 (. -;,.-,; .,,„| s,.,- /,,,, K.'>--*»<>Y^

/;..au»i tt I.. ^. i^tf. f". V. Soiilli. ,\url',lk iiy r,,.. V.\ l\ It. ;i*J7, wh.M.' W^-^ ^'^
;iii nppliculioii for Mwurity for cci.-ts wns inmi.'. <jii ili>> jiiniiiiil iiuu ,14. *. ; xHf -'^

ihf iilniiilill <-iiiiiiiniiy was iillt-jreU to luivt* im .,.rii.ir,'ii.> ,.Jsii''mv. iiii.t
'

WHS nllegt'd to he suiug on bchuJf uf a ihinl [n'l-son w Im wiis iiiholv.-iu.

Sf. wliert' llie plniniiil if only oiii; of a \.-rgt^ iiutiiI»t inli-rc-ili-'l, ink)

tilt* Court is -sftiishwl that lie Iihh h<.'.'ii put f<irHHnl by iIi'- I'tli.T-

u- iiistitiue III.- suit, iiiid hi- is a iu;iii i.|' u uto H'i'h>r„,i \. Ih.i.i.

\t I'. It. !>1 : Vkirk V. St. Vatlinriiua, in I'. It. '2iK>: lie .svrrntk /.'. V.

lidg. Soo., r,1 1.. T. KtU.

U'liere uu iiulioti was broiu'lu l>y h iuorlK>iK<>'' ii- i'>-.<|tt'<-t of the
mortgaged f^tnre, and the niortgnK'' "as so largf n^ to li'av.' no valu''

ill the eqnity of riMieniptloii, my tliat tin- artion was really for ilit-

I^Hftit of the DiortgBgee, the plaintiff was reiiuinni to givi' -.t'liiiity

tor cosiM an lieinjr in elliTt n uominnl plniTitilT; Hordnu v. t /i/'^Moj"/,

It; V. K. 4H2: Bee Major v. Mnckeiaie. 17 1*. K. 18.

To entitle a defendant to st'cuniy on thia grouinl it i^ nil >n:!iii.iir

to v\\\'V! that tho plainti>Y '\» a umn of ni> means, and has ni> l)**iii>.h['ial

interwt; it must lie shewn that the action is really that of soai^ otht»r

p.\>ion: Major v. ^facken^ie. 17 P. K. 18; and security will not be
ordered to he given where the plainlitt' asHerts a taiise of aclion in

whifh no one but himself is interested : tUarke v. Itaum Timhrr 'I'ntiiA-

port Co., ll> 1'. K. ;iS4 ; nor where Ilie plaintiff hinmelf hits nn init'rewt

in the suit whi<1i h brought parily for the ln'iielit of aTioth>T: Watl-
hridgo v. Trunt it I'Oan Co., Vi 1'. It. »•"

; hut tlie inieifst musi be
sutmtantinl and not merely nominal : Itelain u v. MuvLi Ihiii, ]:'. I*.

K. V<ii.

\\'liere nu alleeed nominal phiintiff i« exaniineil iti Huppori nf a mo-
tion to com])eI liim t<t givp HWtirity for rosta. lie caniior Iw ii-Muired to

nh^we^ as to hi^ finwu'lHl ability until a primS fame case has been
mail'^ ont that he is in fact a nominal phiirnifF: surh iiriimi fttcie citse

niiiy hi- niai!.' hy the afTidavit of the defendant that in his belief such
is tli.> fnet: PrilihAird v. l'attw>n. I'.t P. It. LSO. ^77: vt-ry cl^.u- proof
rliat the plnintiiT has no Milistantiii! interestt i.s ner.ssary. or ihe onter
will not be made: ;>. C, 1 (>. L. R. 37.

in a class suit brought by tour ralepayt-rs against a municipal
corporation and reeve for an account of moneys received l)y the reovc
fiiiiii ihi' rorjioration. securnv was refu.-e<l, altlioutrh the plaintiEFoi

were alleged to be financially incompetent to answer costs, tlie ;icrion

twinp virlnally tlie plaintiffs' and not that of third pL-rsoii-i puttini;

the plaintiffs forward to sue: Mr.XUistcr v. 0'M<ara. 17 P. It. 17i',.

An .T-'-'«nw> ii> itwnlvency h'""'' fide sninff in th" 'lU'linr?*' of hi>

duty will tior l>c onhM-ed to i-ive security, Ihouirh withoui means and
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I. ii..t U.iiHh.lnllj liie<.r.-«t«r : Vart v. (lould. s F. K. ;n „,„. „ i,,

> I. U. .'SJ; nor nn omnal li,|uW„„r: foi<W( v. r.ii,l„r M i l i

'

. °'n 'a
"''°'"'i«'i-«l"r LritiKint „„ ,„.,lon .uulor tj... I'lirul v,,! „,

,

'

;.;, , •

"•.': "-', "'""''' '' ""<"' ''""* «"• I •> 1- It. -1
,"

nu nlirrv a plnimiir Iihh miured Into uii a>»PiM..i.i i .- ".. 'pinimiir hH« piitrrad Into an agrFruiriil to iin».H"iM
..«.o., for , ,. „„„,, r a tr„.„. for hi. '«Utor. h T , ..i,,';

J • il"',""
"""'' ""'''' '" ** ""'-"'I " «i". «.-<.„rl,y f„U„uiw. Ilulhirn .V. U. <v. X, I,, l; IM: , If r^irtnit om ,fj..r..d.>l.on a r^-h-r of a ..on.i.any i, 11,1,1, ,„ ,;,,. ."LT ,1™ni» vva.v a« any utiwr p,ri.oii «o rpBldi-iit : fiimitlhi,, liil:;',„,t

'"

""im"'"
"'"'""' ' '"''"'"""""' ii""'«iih uj,,,,,,. 4 ,,.

„'

Whcrf till- plaintiff ia a corpornilon. thr fa,r tlint li i, u,.,.l, .

nii.i a recelvpr of it» a.«,.t, lui» l.,™ nppointnd. i» „„ g,;„,m' , l

II 'lilt, itl I,, r. at, : 4 It. .177; II Timmi. 4S1, .%3».

,J"'T- "'"l'"'r
""/•"•' "•"' -'"n'.v 1« liot ordrl-Hd asaiiis,

v^nt DLh,;!.
Pl«lntlff. «a. ever a, ...bl, to ,h, .„,. of a,,- i

Wlier, Mip plaintiff part* witli hi. i„i,ri..i u,,i,l,,il, lil, .„.,

v.ve.1 m tl,,. imme „f thr n«aiB„,e: .s„.„„ v. .i,l,„„. 7 l" U 17
'

a^^.o »«.„r V. ;„„„„„, 18 Ch, D. IIM. aiul 0,„„(,„ Kitttuttt, ].",

I

l'ov..iiy of the plaintiff i» no Kioiind al.mi. i„r a..kln «,.,„ri,

r7, i,'i

''•* ^l** " ' •:i-l: nor his ln.olvf,„v «l,orp hi- is mi,ifor h, own Itnehl: K/,.,,,/™ v, ;;„,«„„. If, a. I, l, rjs ,

"

rTVii? ' " "'" '" """ " '""" ™"""' ''''.',/> 7/;;;;.
','j

'„
! "s"';l'"'"« ;' ",P;"n-- ."'«'•' "t .he ™,„e; ,t..,.,r,>..,i

," „

Actlona to reeover Penalties.- s-p lliil, T-lKi. „n,l not«.,

;^^;h„^z ;s^ ;^;,:;;'r.:i,:^:,;-,i;;;;r i £r -"
, ,. ™«,s Of the n„ion in ™.i „ verdict oi^ .JSen'^y™, '[J, }!;;::;::ot the rlefe,i,lnnt. ,nd that the ,l,.lVndn.,t hr,» a food . efene" ™,mer.t, ami that the statements ,„mpl„ine,l J^ ^r^T^iZ.!-'""' •"""• "' ""' "" -'"""I'' ..on a,-,, trivial ;r v",', i,:



SECIHITY I'Oll COSTS. U3l

VVIifr*-. howfvfr, tlif nllpgfd Ifhi-I iiivijlv.> n < liiiijnnl rliiiiK<>, the Rul* UN.
jWfndnnt I" ii'tl ntitU-'l tit M-curlty i"V ..i^t, uiit>>>H lit> .iii)«ti><*i ilii-

luiirl or .luiliif thiit lU*> nttifin i« tiivnil np ii'i\()l<iii«, ,n- timt tin*

nrtic-h- wa»t piihli'litHl in kikhI fnitli, iiiitl ilmr tlitir wrn n-ii>-<ii).i)t|i-

^rmincl ti^ Miev.- tlinr tin- •.niiii' \mi« t.-r tlir pulili. l..'ii.'rit. imhI il.iii

the publlcflrlnii todk jilmv In mistiik.- -tr tiiiHHiti'rflit'iwinti ni' tli.- r".i.'t.-«

nnd ttint llifri- wiim mi t'linnlly iiudlir iftEtKriitinii n^ iu<'iiii'iiit'<| in

>«'. (I (iii.

Itiit im Hiu-li an iii'l'li' iii"ii tlit- .Imlui' i- ii..t ru 1 1 > ilir iii.rit-. iiiul

.niilfiitiniiN ntliilnvtts in luisw.r will ii'>i If n', >-\y,;\ _ It.ittiuvi

Luiidon Frev I'rtim, IS 1*. H. 11 : it iw nntHivt'nt if tlit- (i.'r.'ii.lnnt n^nk••^

iiin n /»r<»'' ' /line >n;-i' lur >.'tuiil.V: Siniiii \. M-iit I'riiitiwi i '>., M
1'. It. i;i'-; hiHttuX V. .S7(ic r.>.. Ut r. It. -l.VS; „|„| j.„. s;u'lln,'il, V.

//.(»<, I*" I'. It. L-J-J: Hurtnim v. /,<,»,/»>» /V,, /•,-,.,. IH I'. K. 1 1.

//.. II. .(7./. Ii; !. U.

A" lo the tnHC wlifiv ii criiiiindl <liii;u't'

,N7f/./M«x.»M, 17 i*. U. :[74: ihunifu, linx i:

;ijil; Mufl"ntil,l V. n.*W./. //<.. :fj(.

A iitiel do«i not iiivolvo "
ii iiiiiiin:)! vliiii;:i'" uiilr** iln. .itTfiuf

iniimtP'l i" *">f tli'" '"'ild hf iim)'Ii> ili.- snhji-i
i mI' ;mi itidii im-'nt : »../..

a clifirjjf tluit 11 juiut stork vtniipiuiy liriliftl nlili'imoii i< imt u " crhii-

iiiril (liiUC'." IfcniiM* ft couiiniiiy i-<nil(I iKii Ih- iiiijiitfi I'l.r mi "iltri'f*

invDJvinit niniice or intent on thf purt nf tlit> .ilL'^.'.! ntV.'nili-r ; fr»r-

yian iiay 'V. v. Thv WorUl. yUin'i ; ll-iiiiitt v. Kiin,n-i I'riiit. t'u., lU
1'. It. (Wt: iiiid sw It'lrrn v. Tin U..W..' 17 I*. K. ;;s7.

All m-ciisHtiiin of " Miii-kiiiiiiliitu " iiii|)iitiN ,iii in-liriiihl- ..iTtuip:

MuHh v. SaiHU'i. 1!NH, J K. It. --^7
: l.ut >..- M.,.:i:„„l,i v, \htil

I'rintiiiff Co., 2 O. L. It. 'JTS*.

Wlifr** it was shfwn that thf plaiiuilf wn^ n..t in im i tli-' ;i-i-v.,i,

rffcrrnd to in tiif allt'iti'd iilicl. iht> nction wa* r''i;;iii|fil ;i< fiivuliHi-. :

tirmtnr \. Hlohi I'ntitnifj f;.. 14 I'. It. 71!.

A iiriiiii'd pmitT i"-.-!!*'!! .laily liy thi- rnndn'TMi'* •( a iifnatiiile

iiKfiicy to pPFwotu* who aif HuliKcriNfis to ili.- ami" y. f'jr ihf ]inriio>f

(if giving the nifoniiation n-iinirfd liy mhIi siiliMrilit'r.-. is ii
" n.-us-

IiHIwr " within It. S. O. c, us. b, t". supni: shithry \. thin, ^x V. It.

ViS: tint thf Sratiite only .'ntillf- lu'w^iiap't- imlilisht'i-^ .ir jirnpriotors

to security for v<*th : ji iht-ihi suni fur lilnj loniaiiu'd in an jiilvr-

ti»it>liieiit piiliJiMlifHl in ii newspaiur. of wliiih iIk' '-f>':ii|;MU i'- iiciilifr

rhp proprietor nor piihlishir, i- imt tiuifl.-i! ii, ^.i.mitv- I'-.n-.u v

liHxkin. :tr. »'. I,. .1. 1'4I.

Ak to what \s a pood ih'f.-nrf on ih.- iii.Tii.s: -... l'-il'i<tii>;

IT r. It. .".';{. It luti-t li»> disrl.is,.<I
:

>*'.• I.uiir.ixtn- V. If.i.l.»

It. i;«t: (ir'Tfiiii,, H'1,1. .iv.. i'„. V. TUr \V<.,UK M p. [{. :;-.'m. Ati
ordt'r of a .Mi.L'f L'i;iiitinir. or iffn^im: ^f^nriiy ini.!..r It. S. o. .-. tVS

is fiiinl; lint not tliat nf iIh- Miist.T in rii;ii:i'-..|-> .ir ..tii-r i'ldirinl

nrti.-.r; s>^o /^.. and s.v H,,iit„t v. l{,-iii,,«i. 17 IJ. I'.. I '. f.N: -'4
I.. T.

.114: CUorh V. liimUii. .M; L. v. VSl: ChiiMfi, v. r,,„,--.,j,. '.I I'. I!.

ri'-l); but sfc //*.;. ,x nf l/tO'inV. v. Hirlrtt. '2\ Out. I'll'.

Wliprp till- ullt-irt"! litii-l is iiL'iiin-it a randidm.. r'. r i •.••\hl\<- n,!!.-,.

in Ontnrio, tht» il^-ffudnnt is not intitltfl to m'iiuji',
: k. s. (t, . TiT

^. Ti {2i. i'H : r„„„ir,- V. WritJw'in. K", i'. !!. I':!'.!.

'

Actioni of Slander for Impntini; Unchastlty.- !!\ II. S. O.
,

!. (IS. B. S. in nrtiiill.; hy n-.-niPn f'T -^i;! M-I'T im;,!!!!l'- :id!|!f.T,-, f.;rTli-;j„y,"tJnj,

i;ition. or foni iili'ii ';;.. III.. d.'f.'i'daiM may ru aii\- lim.' ;iffcr tin- tiling '""•'"Mry,
of the j-tatetiii'iil ri '-Uiun :ipl'ly To ihr Court .ir .} .ImiL-'. 'ipi.n imti-f

-Ml. ].-. P.
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i'l',:;.:;';: ,';"„i;."':","" "
"• "•«' " i'''"..:;«;iV :::,;!;

'1- ,n:r>,:

'

"" '- «•""'• •" < '- ;:,

1" »llCh al, lV|,|,|j,„||„,| ll,,. M.HMJV ,.f ,|,,. ,i„f ,„ . I ,,H .. ,a,, „„H,.,e,„ f„r ,h,. ,,..,,.,„,,„„ .I'J;,,'
;'",;;' :'•;;•

II) IIN.
*'!'"•

r.",'""''„f;'^,"*;,7'',
»"•• »'"|"'' ome.,..-

aKa.,-i „ iv;ii,;'M;,B;;;,;;;;;;';;;'";;;„;'|;;;^i;'f;i-''-|'iii- '-i.i-M.,.i,

n'T .lime l.j- |ii„, i,, n,^ ,.s,.,.,iil.„, .,r i.i. .i,„,.
'.•'. I'.r ,.,,,

Ik i.> iiini ,|..ii.. in ih.. ...rr..naam,. of ,u<li .l.itv ivh. i

nit i.lnmliir nri.l „n nii am.lnni l.v il... ,i..f „, . Ti
'

'

aiHlii. 11.1,1 ot llio (.,„irt or .lu.lii,. Hint Hi., plaintiir Is no.

,i,;l,''""'"
""'''' J".<iii« an infoniiation !„r .>!,. I„n,.„ ,,„. ,

91:; =;;^,pa "z^: r.^s, ^-in 'u -^irr'^
'-

|.. 11... .,H,...r sii,..l r.,r ,„,pa., i„ „„,.„,i,„. „„„-„;„?".;-' '

^;: s ;;;'^,,;;mI;. !;.- Zi,,;^ t";:,rT,KH™:f-"Tiirmo; (vwr,;,/,,,, v. .M,re(;o„<). IS K 11. iJi"
' '

""•"' '•' "'

iiiii, ."'11, „.,,; ;
'"''"'""> v. f/K.ii,,, 17 p, „. 533 ...

niav 1... „;a,| >. ,i,' . „ ! ,J,'
"' -.— -^I'li'"!!.'!! 111.. n|.|ili,.at:,,i,

i."M ,„„, „.iien .:;;.;::;; m^;;, "it ;r cm' 'ir:;:;„r' "^"1 -

'"'" - :i:i;n;* ani^^^x;;;:';': ;^;ri^-^."K,--

-

iii^r'^i^ °«';^-!--, ---;^ - ;tl!;;;i----
^

'" > ';•'''"';-"' ^i^;-. I. ':.'; 4'o.w:'i,''^s'"'-
"' ""
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fiLiniahmg Prttvt€flthti» S.furity liii» iili.ii 1 ,

I ; uiie "f tlie tmrtlMi to tin Imiio arUiiiK out ul u.i

H..tl*' tlf nil- rvnideiit i>lll ol" till* Jtirifilii'tl.'li ,

tuiiiiiori'.i V. UUdltton. V^ V. U. lo]
; /;,/,car(l, >

X'A; liilt 11 Jtlilgluctit cri'ilttiir u|J|H>iilitig Irotii mi
lit] itltiKllltlK urijcr uiiK (ifltl not liiilili' In |:iv,.

/,-/,,oT V. ;,.,«•((, 14 !•. It. 41S.

intvi'iitttnli:r I'rhvirdiiiyn. In an iiiliMpl^.Kli" k,iiii..i ...ili.i

hfiicktrl,<jil.<r 1. ll<(Mrrr. 17 I'. I(. IHll; Men,, .\i,,d,l,iil 1'
4;mi; H'a/ATr v. SiUn, o t*li.v. CIt. IIW; hitler v. /',„^,,(. :;(',

|'

B. l.'il : /"liillhx'Hi V, /.„,o/ ,1 ruxtuv, f,,.. n ij, i; |i - ,,"
/

,',

Wnnlni^r. 4 I'. 11. -.Hi.".: y.ir(i„ i. /, J/„r, I 11. I., n. .-,;„;
'„

A'ltd 11--; umy be orUortHl to irivi' «.H-iiiity und.'i- tlii- sum,'. ,

^tiiti'-i"* HM 11 tilaiutilT ill nil i.iititliii-.\ ioiion. '|'|„. siilmtuniin
not tlii^ iioiiiinal. inti.fi'ht of tlit' iiHt-ti>« nui^i U> look.'il ui. ;i,i,i

fore wlit'ri' on,, of tli,. tl,.fpinliiiit„ In nil hit,.rpl>..t.l. ! ,.,,i. \v:!-

iiitpri-li.l in tlif ri'iiiilt llii'rt-of ji- it |.I,iintltl. Ii.. imi^ h, i,t i„,t ,.|

to fiiN itiion till, pluintifl" ill 111.. i>-ii,. Ill ;.'ii,. -,i,iiiin
I

,|. ,.,,^,^

111.' ui'iiuliil Unit [lif liittiT vMIM It for,iiKii,.|' ii.M.hii^ iiIh.m.i /f, /

V. .lioiuril. 4 r. r. 11. a."J; unil »n'A„,i/L, rloii,, i. w ,l„l, ,.

If tin- piirty «nlistanriitll.v nioviiij thi" pro,-w,liiij-M. wiiutlifr pi
or il.-IVniiiiiit. Ih out of tin- jiiri-,iii, lion, lio sltoiilit -in. ...,.,,i,t

.lliei, »( '(riJcr „; t„n ,!,,, ,t Ci,./,,,,. u l'. H. 17

A .<hiirltt in interplfiinlcr priKTwlinKn is oiii.v oinitli.l to si

lor rost*, under tlie miuie clrcnnrstanii-M ns wonid ,.iitiil,.

litigant tliereto: Sircvtnan v. Storri)i»,t, in r. H. 4)i',.

Other nummary .l/i/,/i,vifi„„„. —Stcnrili uns onliTcil |., I,.. giv,.|i
for ilie I'ontn of opposinB " potitiiin for til.' ciLstoilv of an itifiint Z',

"

I'lid'icil. I O. W". II. IllK, Tl.',: a pMition fur tlii.'p n niniit of nionm '

lint of Court pri~i»tit,sl li.v 11 pt'titioner r,'s;iiiiiit out ,,i ii ,. inri-ilii-tinn'
AV I'arkir. Ill 1". II. :ilrj

: Can. \al. \l,-m„lih: ,1,. ,. ,'.(,,„,,/, ,(

ilr.. 4 1.1. \\\ K. :{;1N: hut het^ t'almtr v. I.nrrtt. 1( 1'. 1£_ ||.-,
; |,|.,i

where two persons. Imth out of tlio jin isiliriimi. mi. .
|.",., ,, 'l...

111,,.! fund, each wax orilonHl lo t-ii,. s.s-itritv for ro.is m i|„, oilinr m
tlnui: .si/tf/uiV V. lampbrU. J 11. 1.. K. 1 ; nmi „ p,.,si,ii i,.,i,|..,,i ,,„,
of llif jnrisiliction niakinB 11 ,laini to a fund in rotiit iiudi.r un
ini,itir.v IIS t,. ivlio wits ,.„li,l,sl. „i,s i„ili.,.,„l ,„ „i>,. „„„;,„, „„ ,,
);iMiind llmt lie was in tho position uf ,1 plaintifT in iMii.i„l,..„|i.,. i„.„
(eeilincf: tie .MiliriirH. llK«i. 1 ci,. 411.-,: S'J L. T. :;.;;i' .0 nUu f.„
rosis of opposiiijr It ittoiioit for all iiijitintion : ll7,,7i/i,i /,i, ,.;,'.

V. Oamagc. "ft L. T. -M: ISIIS. o Cd. 4ti,-_

.\ ilefi-ndunt residini; out of tlie jnrisiliotion has a rutin n, iik,. am
iniiioiding to ilelVmi liinmilf; He I'ero,, d Ktlly Mckcl cic' fu -
Cli. 11. rai

;
against tlio plnintiff. upon the pleadinss ami pniofs ii,."

>" ' ""e plaintiir iinil ,l,.f lant; lr„/,,i«(r„ v. lirimth UP u
\iV. as modified by Mohona Bank v. Saifi/vr. Ill I'. II :i'lii. i,."„,,iv
move to set aside the servioe on liiiii of a urit of sum,, ^ v'narn'ir
V ^icr. .'i O W. II. iL'.-,: Ii 11. w. |[. „, :

„,. „,,„„„, , p.ftui,,,,.
iLfhrnm- v. tc,,r„„. Is .I,ir. .-,i;s. willioiit lieinit .ail.il ..„ to iriiv
siTurity tor costs; and a plaintin- niovinc to s,.t iisi,| 1,, ,||,|L
liroiight in bis name without liLs nufhoritv is in thf pnsiii f ,

H-rson hroUEht in'o Court ami .i,.f,.n,iiiiB l,i,„-,.if: ,s,„„,,,,. I>lcLaupUm. 17 P. I!. 41111; but where a defendant , laims indfiinitv
II' other lellef iiLMinst a m-defelidnnt. iinil lii. .I.iim m .mi.

RUlf IIM
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Bole 1198, rpliet it* ulmpfthw iii'lei)«>ii(N'iit of iiny dt^ffiice to tin- idiiiu!

cinim, lip is in the position of a plnintiff. lunl tuny he onleii-ii u< ^
security for cfists to the co-dcfpntfant ns nuninft wlioni he set-ks r. li

and Watmitlei/ v. flriffith. xiipni, is tn that extent overrnli-il : Mi.l

Hank V. Sitirmr. V,* 1'. K. liMi.

tn n VnniiniH. Vt L. K, Ir. 144. HW-nrity was ordered ti. li j,-,

liy a clnTit out of the jurisdiction, tteekinjr to tax his Boliiiror'* i.j

hnt see ift A. It.. : 1*. K. 'Jio.

Till*' prn-

//.,„

r'' 111

ijniithnj Title Proveedingn.—X .hidge. or the Referee of Title,
at any stnsf of the iirofei'dings. order security for 4'osts to li.>

hy the apidii-nnt for a oertiticate. or by any jierson uiakin^ ii

vei-se riaiiji : K. S. O. c. Ki't, s«. )HK 'Si. A i>etilioner resident i

the jurisdiction, or only temporarily resident within the juried
may he nrdeied to ;:ivt' security for the cost* of a OonteMani

;

conte^tiiiit out nf The jurisdiction will not ordinarily be ordei
pive security to the pelitioner. as he stands in the position •<{

feudant
:
see Lou- v. .M«rrvKni. 14 Gr. U»2. but a conte*ttatit

claim has been disallowed may lie retpiiied to give security as a
tion of obtnininpr a re-invewtiRation of the title in .juestion : Itr
liiHi}. 4 Chy. Ch. 74. But in prosecuting a claim to land bef.i

Referee of Titles, a contestant served with notii>«' will Tiot h
vente<l from assertinjr his riglitw until payment of io>-is of pi
ings instituted hy him agHinst the claimant, in respect of the pr
in (|uestion. ordered to he paid by the contestant; .S'A^c/,/,,

llauhull t:{ tir. (Wl : see also Re I'eroy rf Kelly Mrkrl, rtr..
fh. 1). ."Vai.

Wiii'litik-itp W^inding-np Proceedings.—A Referee acting under the \\ ,|

pro.-,-H!i,iir- iiig-iip Act.s Ut. S. O. c. VJ'.i: .'(J V. c. :i'2, s. 'J) IM. has puu.i r..

order .sfciiiity for msts. and to stay procee<|inRw until it is givi'ii /,'.

Sariiia Oil fo.. 14 1*. R. a:*."..

A iietitioner for winding up ". company who had given an mi-ir. -
at whicli he cotitd not he f.iund. and whose scdicitor was uiiaM- -o

state liis private address, was ordered to give security: Rr simfj,^
Mnt'H- I'uirvr Si/iniiratc {Ud \, .Vl I.. T. ~\Ty: .'!4 W. R. Ifi-'i.

iM.ii'iaiit, Defendant, when Ordered to Kive Becnrity for Costi.-

<Vl"ml lo
Security will he ordered to he given by a person out of the jiiri-ili.-

1,'iv.' s... uritv rion applying to he added as a party, and for leave to apply for ^\\l-
fdrnwi-, stnntial n-lief. as he must he considered ns in the pofiitinn .i" \

plainrilt
: AiiulUmirii V». v. 'WUmH. .11 Ch. P. 63'-*.

A defendant nut of the jurisdiction moving for a new trijil -
oideinl t.i iiiv.' s.viirily fm- coyts, and Iln-kxlnr v. CifiMxlr^/. ivn. i

»J. B. 214. in which a contrary rule was laid dcwtt. wa-* ;ni-''.i''
Wiubtirirk V. Pupe. IftOL*. 2 K. R. !W>.

Where a claim and counter-clnitn arise out of different matter-, -..

that the connrer-claim is really in the nature of an indeiiemit'iii >':

. lo-snctiun, the defendant, if residing out of the jurisdiction. ::i;i,

he rwniiri'd to give security, and should !» so reiiiiire*!. if the •:\\\

dispute in the action is on his counter-claim : Siikm v. Sitrf>Mr,ti i:,

U. B. it. ^'Si: l.nk, V. Ifa^rlfinr. "r. I.. .1. (j. M. *Jtr.' see ,\Un T"
.Srtihotllr. TA L. J. ( i'. I>. A Ad. I Mk

In an aetinii for breach of contract against defendant, a forei-"!!-
residing abroad, where the defi-ndant denied the breaches, and -a'.-

njade a c-ounter-daini for broaches of the same conrrnct by th" r-^.n-
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tiff, ilaiming dnuiages to nn amount Ichs tluiii tlio

it WHS lieid tliat tile dt'ft'ininiit could not li.- iii.l,.i-,.,|

for the plaintiff'N costw (H'casioned lij tiic cntuit.'i-.liiini
: U'iph

Miiiini. .1 Q. K. U. 144: i-nd nherncr n 'li-lVu.liimV ('ounter-rlalui
arises out of the same traiisac-tion as tlo- |il!iiittilT'.s i-lnini, tlie foiirl
lias discretion to refuse to order securiiv f-ir coj-f \tok v I'-nl/r
iMi-i, 1 Q. II. ritm: ms L. T. -jm- MUhr-', /•„(,„,. 7(1 L r, "th.

Wi.ere a defendant udniitle.i tile iiluse of aitimi su.'d upon lUld
set up a counter-i-laMii fnumied U|i<in a di-tin.t ti,ii,s:icii.in lie was
li.'id not eiititleci to xecurity for costs ti.iiu tin- iilaiiituV a fmciiriier
ii»iiling witliout tlie jurisdl. fciii : \Viiil,ili,l,l v. Ilndiiaiii 'J Q It'
it. ;{:;4. in tiie Admiraity D.\,^ioil, in an a.ti.ui of collision a defen-
dant ciaimint: dauiaires h.v counter-claim was .udered to give security
for the plaiiitiif's costs of the action: 77k Juliit I'Ulitr. J I' Ii ]l"i

A defendant, out of the jurisdiction, claiinili:; illdciiinitv ov .itiicr
relief against a co-ilefenclant. may he rci|uiivd i,i Bivc tloii' defen.iaut
security for ctwits: Miih'mx Ititiik v. SairttiT. l:i 1'. It, :{Itj

A defendant out of the jurisdiction dispinin« the i-iyhi ,,f .,

plaintiff to probate of a will is not liable to (rive seKiritv f.it- , .t.k'-
II ..nf v. «(/w..i, i; (I. I., 1!, :lllil.

.J
. 1 .

lis.

; ;:eiiei

c /,'.

,V foreien claimant pntlint; in a claim under
not as a rule he ordered to ;,'ive security : hut ,

1',M:ti, 1 eh. 4(l."». whcic se<iirii.\' was ordered to
claiiiiiint, on an ilioniiy as to ih.. persons entitled to a ftinil in I

on the ground that liie iinpiiry was e-niivalent to an interpleader
in which the foreign clainiaiit was in the position ,,f plaintijT

1199—(1) Where it ii]iiit liv lllo Wlit (if -utiiinons,

'

notict'. (ir citlior proceediiif; liy ivliidi a cini,u nr iiiattm' i-'

nmimenceil, or liy an iiiilnrsoiiiciit tlH'ioii, tliat the iilaiii-

titf resides nut of Ontari.i. the onler iiuiy he obtaineil nn
immipt, after a]iiiearaiice hy the ilei'eutlant applyini.' there-
for pursuant to any siicli writ of summon:^,

(,') Tlie order may he aeeording to Form Xo, li,"i. and -liall

require the ]daintitr. within -I weeks fr tlie s.ovice of the
order, to pive security in .<!4iiii for the defendaiu'- c,,-!- of
the action, and shall .liivet tliat all fiirthei- pr,„-,vdiii.'- he
stayed in the im>antiine. and that in deiault of siidi -.'cmitv
heiuf; aiven the action snail he disiiiisse.l with co- s a:.Mi„.'t
the defeudaut ohtainini; the order, unless the Cou.-t or .fudge
upon s|ie(i,il :i],|,li(.ation for that luirpo-e, ntlierwi-,. „r,iers'
(on. Rule li'-io; i;„|(s •>.') .|„„p, isn-l, 1.17t;

(3) In aeti.ins in the c.miiv Court the
security shall he ^Vm. .Y,,c.

See .[. A. liule 4;il.

Kxtept in the ease provided for in this Itiitf i,hy the writ of Biinimnns,
n.-.ti,-.,-., .„ i„\;„ ,-,;,-„.'„

:!nt .it the

'vneie it nppcjlrs
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Bull 1199. cause or matter it. c-imiiufinw], or l,.v jin liiilinsciin'iit tln'ro-m, tliii
tbi- plnintiff rpsidt-s out of the jurisdiction, nil applioaiiOii.> fm si-^'i-
rity tor costs nuu-t bo miuit- in ( 'liaiiilii'r>. mi mvtici- in rlii» plti!m:i]
or otlier i^art.v ti-om whoui security is clniiiiod.

W lii'ip the onlt'r is properly issuable on />»-crci>c. it is to bo nh::,;
,

eil at tlie ottice wUere tlie action or proceetling is comnu'iicp.t : /?u/< ;;:
y>,r Konii \o. !Ci, see II. ik'L. Forms, Xo. liJiHJ.

The word "plaintiff" in this Itiile slmulri probably b.^ lulii i,, ;

chule any person initiiitinp a proecediiijr other than an acti'iu. , .

a iwtilioner, or person givinR an oripinatiDL* or other notice of i

.,'

tioii, wliere sucli notii'e is the coiniuencenient '( a proceeding or :.]. ;

cation for relief by sncii perxin. and noi merely incideni.i :,
opposing proceedings initiat.il by «ome other p.^rson : fee Itr l',i.

"i I'. K. :;:••_>; hut see Vahiier v. l.urttl. 14 I'. K. 41.".

/•nfeij.,' Praecipe Order.—Tiie Ontario h'uhs do nm ^\pn'ss;lv n>(|iiii,. ,

ortainir
""* ''"^''*^h linbs do [.see l^ng. (isy:> U. V.i\. that the ad.lr.- -,[

the plaintift suing by solicitor shall be indorsed upon thi' wrii . ...

/.'»/- i;;4. The form of writ, however (t'orni 1 in the App. i. t-,, i,
i

.

I'i'irf.s such an ind<ii->einent. and this should tiii^ri-for-' !«' fn!;., '.'i

Wlii'i-e the pinintitf is \viiii,,;ir th.' jnrisdirtion and liaidc lo •ji\.- . .

•'

rity. if tlie writ does n.ji disclosi' thp resid'-nco. a sppcia! rippp,-.'
.'

for ^eiiirity is jToj-t-r: I.aicleitv v. H'nifuyd. 17 C. L. J. :;ss
i

.

"

L. '1'. 'It'.l
: and the costs of it will bf to the defendant, as ih.- i , i/

tift oiitriiT in such case to indorse his adilress on the wi-it s.. i. -,,

enable defendant to obtain an ord.'r on itnrn/,, under thi-; ifiih )',.

fremiti V Ucnnr^.-<ii. U I'. K. 4SM.

I

A iiKtciin oruer >li('uld only issui where it appears bv iln- in,
uit-iit on the urit that ilie plaintiff resid.^. or all the ptaiiitifi- v
out oi the jurisdiction; MrCoiniell v. Walccford. VA V. ll
'^ewhli: Ihf order where obtainable on /»r.rri>f mav is>u.- at nin
before judgment; it wa.s i-^ucd afti-r defi'iic.- aud before i>Mi< j
in .Shterling v. Kniindy. ." u. L. K. 4:;n. (,ud see S>,i,i!l v. Iltud-
IS P. i!. 314.

Where the indors.tii.-t;t stated that the plaintiffs resided >i

Township of Brnnt in the County of Bruce, luid in Wisconsin, T'

this was hel.l to be a Maienieni tliat they resided out of the
diction r Mrr-oiiil! v. \\ak(ff>rd. mtpia.

If if appears l..\ the in^tors.'rn.-nt on the wri
l^liiintiffs resides within Untario. a /.rirt'ijn orde-
."cm'./'. if issiierl it is void and a nullity; MrC;
!'. U. -i'~. An order issui'<l a.s to one I't-unriff

but compliance with it will waive the irrc^ulari

A prti<ii,' Older has ;iv nmeh foree. upon beini* served, to cff... ^

-.tny of proreeding?, as if niadp on application tr. a .liidire ; n-ir.l

y. <. V. f.n Rf.che. P. It. 'HC!; I>i,r-- v. Unnil. HI P. \l. |i;.". : ..\ ,

so far as is provided by Rule V1^C .\u order under this Hvl>.- V\w
in ihe first instance the time for giving security. I'ornieiiy a /u'.m

orle!' merely stayed proeepdinirs till ^ecurity \\ ri.^^ '.'i\"ii. \v\i\ bv i

Chancery practice, or under 42 Vict. c. 15. s. 2 (now TtuU il'-il'

sub<!eouent application niijrlit \.*- made to limit a time.

Where f'l! oi-d'i- hn.-- limited a time iin.f provided for disrni— ,il

cas.' of default, a subseijnent i-t /uirtr imnion shewim; def;\nh I

been customary in Ontario ro obtain the dismi.ssal of the fieii.ni

/J;i,»M V. rhUh..h... 2 Chy. Cii. Sx; liii> pia.-rier was not „o|.n.^,.,;

Hint one nf :

should ii.H i-~i

lilv i^ irreuniiii

v: Ih
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SKCUiUTY FOl: COSTS.

i,i Holl'iKhr V. Ffoiilkc'K. !•; P. IJ. 2li.\ 1,1,1 im.. imvv | „

Iv liulr I'^i'."..

[t was (iiJiililrii uii.l.'r tin' ..riiriiml /,','. w i,,.i li,.|. ,ii,

,

lii.wi'i- to li\ the iiiii.tiitit ut k'sw tiiaii .Si>.ii . li.>;.. , ju-.i-rij,,

i„.,.ii tiikcri nut: y.,itii- \. /'(.s/icr. Ki 1'. ii. r.^'j. /,^r^.v rji

\ifr.' pnKscd to settle iliis question.

All oriK'f uinde ou motion of one rif -(mi'ImI lii ft'tiilimi-i m^ij pi-.i-

p. fly provide timt the .setrupity to lit- izi'.cii i< tu mi-wcr tin- cii-^tf- of

III] of tlif iKeinlillltN : Ihliii) V. ClHiflc !,',!.'. 1," 1'. i!. ;;j.-», See ;ilso

i:,l,i>iiiidn V. .l/Hifc. 11 (.'. 1.. T. 177. when, iv,, .[.i.-ii(l;iiits hir.iiii:

,,l-riiiit>-.| seimnitf oni.Ts on ijfurij,., mii uvUt n;i;. .n:,,! : pIiiintilT's

npi'li'Mtion tlifif a lioiul tiled in complian-c wiili t!i>' liisi i.rd'T 'ihouM

stand as seeiirity for both defendants, witli-iut iirfjudieo tr, tlieir

].:.ht-. Ill u;ov.' Id hnvf ihi' aiinKint. incri'jis.-.!. \Mi.>n' in i.iii -irnicf m
an order obtained by one of .'cveral def.'nd;nits. the jiliiintiiV piiy^

iiidiiey into <'min lia security for rost»». on tlte other di'ffi'dant". oi

iiliy ut' llieiii, ooiniliing similar orders, i lif m^rfv pnid iii !ii:iy, mi
l|[,i piaiiitiil's aprdieation. he orderr'l U: -V\v\ .lUn n, -.•itiiiv I'nr

VII, !! i.tlitT defendant's rost< : Siiniiii.^, St,i't'i.ni U'.//,., v, S.>r.'„: li

o. r.. It. 141.

Special Application.—Where n -'-piH-ial aiiplii'ati.in is nere«jsarv >,„

it must be made on tiorice to tlie plaintiff. As lo f'\i,!enre rtHjuireu .]|

on such api)lieiUion. see note.-; lo Ifiilr 11!tS. fii.'xplnined delay iii

making the applii-ation may he a bar lo its beini: .nfriaint'd : It-rtu-

d'lto V. Fnmfuier, 38 <" L. J. 7M.

Time for Obtaining Order for Sjowrity for Costs on
Praecipe.— I'oruierly a defnidaiit by taking ,i -H'lJ in ili.- intidn
niUT lie be^-anie fUtitled to reijiiire .seeurity for i ost.- to be iri\fii. was
hi'ld to waive hi.< rij-'hr tliereto. but now a dafendatil may obtain tln'

order oTi sjinial applicaiii.n at any time bcfuie i.-.sne jdiQcl : s.'>'

fa/nrf-n V. Miinan. U V. It. liiL': Small v. IIr,i,Urs.,». IS I'. R. ;',14
:

Smrrliiig v. h'lnwl't. ". O. L. IJ. 4Mli : Mnrtn,>„ v. Mnnn. U 1
'h. I).

4IM: VI L. 'V. S'.CI: Thv l.4i<lnn, rf W, Irnn i'u. v. ifml 2:! Cli. Ii.

;:-S: 48 L. T. S-Vll Up Smith. " L. T. 4t; ; W. N. ISnil. Ss. When
the order is properly issuable on finrn[>r, it niiiy be olitaimd iit an>
time before issue jointfl : Smtilinf/ v. Kenmihi. ' O. I,. R. 4:{0. 4:^2.

If was held to be to., tatf f^r d''fpndant to ,ipply for -i.'cnrity aftfr
i"ti-ir«'nr had ffone a-jainsi Iilm. and he was appi'alitiL: 'n rim Cinrr
>-i Appoa!: SmuU v. Urxilrr-o^,. IS l». 1[. ;{14.

Wiiere the application is made under II. S. (I, c. iw. .,, .",. ny \l. S,
(I. '-. I'h'^. K. 10, Muprii. pp. 14:»l-l: or H. S. O. .. sn. s. \, vv/u-/. p!
14;;l': or under Rul( 12(M>. a .spe<'ial aiipli^atimi i- n.v.ssaryi and i;i

such enseti. the oinis of shewin,!: that the plaliitjir Ii;i.v r,ni >n!tii imi
pnipiTty is on the defendant: -iei- Fr.isl"i \. r-.,,, , « !,', I', [j

211": property to the value of .^."fOft, nnine)imli.T.'.| Ic- l.'..i> i] .ni
-itlli.-ient: Ih.. and scr Itr.-.nh^ v. /f.-hrrf-. o. M I\ U 7' i;,!.,i,. -

liiiohnnun. 17 I'. I{. 4i:?. 470.

Aw to what is a s\ifririetitly positive statcnieni tliat tlir plai
rf>f;idenre xa out of rhf> .inrisdictioii, in an atlidavii r^ .'btain an
fi>r MH-urity, si-e ffo/!iiifj^ir(.rili v. floUhuis north. 10 V. }{. .•«.

Amoant of SecuHty. -Se.> R„lr 12iK. and noi.w. s... nt
applie*! for proinritly. is -encrally for past, as well ,( . r'atotc
fitixkhbnuk V. King's /.[/ini. etc.. .3 ('. p. \t. .'{(;.", M„.,^t„ \- \}\

Cll. n. SO": flaiplru V, Mr,rh„„t.-< fhs ,.„f,-l>. lu J' }J .;-:•

nii-1^ ^'ivHi uid^i- I{. S. O. v. tiS. ss. .-> and lo. <ir ,-, yt. .. 'i in

IV'.-
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Rala 1199 ii,(.*w thf swuritj- is only retiuirfil to lu' L'iveii fur tlip iiwis (,, |,.

imurml ": limiiiurtli v. HW/, tu 1'. U. .744: Thuuii,si„i v. 11*///;. ,„

>".(. n; r. It. :»;n. sw i:..rt- tn /^//( ilik).

onli'rulu-ii Grounds for RefncluK or Rcicindlns Order.— If tin' |.i;iitiii'''

'*^"''"l't^l'
'"*** ""'•^tii'i'i'il l'i'"inTty wirliin rhe jiii-is(li<t'-m. nf MiHici.-ni v,,;!,,.

resciii' (^
. .|,n( a\jiiliil.lf ill fxeeututu. rli.s uiiiy W slicwii in nnsMt'i- to a ii:n)j,„j

till >c<-iii-it,v. to liisi.liire tho /(.//-' fticu niM* uinilt' l>.v pr'i.ii' ,,1* i...

(It'iiie (Hit of the juri*dk-ticin : (,(iu(t v. S/u»ccr. .1 i'liv. Cli !»"_'. jiu,i ,.,,

,

llnailt, \. h'olHrtt.011. U 1'. II. 7: lru>.t,r v. r.,o,„'-i. l.". ]• 1[ -k,'
/(W«*r V. llurhat'OH. IT T. It. 4i:J. 47ti

; /it .ln».v/,o,/y. t^ V. I{, :,-,!

or it may ln> iiuidf ilit- Rnjund f.ov i spt'cial motion to «iisc|mi-L'.' jil^
onttT \vhicli hns Ih-j'ii nuide on iirvciitr ffi- st'ciirity: flauituit \. i'i.n-j,

li *'liy. Cli. ia«(: IhUtir v. Duchanau. su/tnt. Tlif jirnpiTtv ihii-i I,,'

iniiiiediatcly mnilnlilf in execnlion: U./y/^hc/i ti-tiiiitlr'<riui. fr •

V. .vr. Levfi-. in 1*. H. 3S2; Imt it would not i4,viii. ar.ordiiiK in h,,.

Intwt c'ftseN. to nmki' any ilitfei-eno' \»Ut>ther tin- jn-opi'iiy is. ivni ..r

litTsonal: Uamlnnir,- \. r,jcltin{>. :m \V. It. 7*Hi ; 47 "

L. T. Ii4'
Jiutlhiido V. Vhtiiit-r, 4 g. li. n. 4.";;: Rcpuhliv o/ r'/>.>t^i /e/rT/ ,

Erhtuyvr. '.', Cli. I>. tlJ: Imt see Kilkoiun Hi,. f„. v. FkUleii, I. 1{ li

Kx. M : A'< V>trn>ll. '1 I'iiy. Ch. :»to; Uiuoui'* \. .\t>i„,ui<-j. *\ V IJ ir
McKcK-.ic V. .VH;(f>«. II IV R. L*S*J: ir;/,.,,,, v. ir,7.v<M'.' r. I', li. ir,'

Ni(*<)to«/iK' V. Vtirt>r, 'j:', U. J. (^. It. HI; «e //„„, .v. M. fu.. m if
T. I'M; /f(, ApoUhiuri^ 1',., IWn. 1 <-h. 1; />«/r// v. Ih,r '•.,,>. 14 i'

R. 15'.*: irr/x/.«pA /. /.. <o. V. ,v/. /,'f;»7-. HI 1'. K. :;.SL': r,.t»l.ii,„l. '
'.

N. ('". V. .l/«ij'. lirj I,, 'r. Jmui-. .'IS'J. But the nciuiisition of p!-i'in'n.\

!^iiti>*etiut'ntl.v to iili order for_st'cill-ily \s no reason for dij^charcillL' ii

Liftiunie V. I.meitt. n I'. It. 7ii. A plaintiff caimoi r.iy "n tlie jh .:

tiiy wliifh is the snhject of lilisation. where a jirhii'l }iiri< co"il li
-

fence is ^licwn : Molfcrs v. Ihiggaii. Xi ('. L. .1. ?,tV2. Imt where the ,1,.-

feiidaiils iiiv [•os.-^fssiTl .,f fniids helonjrinc to the plaintiff, the i!i>-

cretinii f.i' the Co-ii-t may he exercised against haniperinjr tli.> i.lai.iiiiT

liy .-nlirinL' .s.-nirity : /inffy v. Ih.iinvnu. 14 P. It. \r<\\; storl.- \

I'nmloH Sugar <»., '2 (). \V. U. H'M: nud .see Danirl v. HhU.rrk /,w
,'

t'Ir., ."» U. W. 11. 7.'i7; and where, in adininistratiou ))i'm'e.ilin}.'s. ili-

plaintiff resided out of the jurisdictit.ii. hut Mas entith-d to an ii.

terest worth .'^J7.'! in tlie estaie. hf was not or<iered \» t:i\e s('<-iirin

for cohts. np<iii lii.v cniisentinf: iliat his whole infen'st in ihe est;ii.

.should t)H siihjei-f lo a lirsi chari:'' in respect of any i-osts 1m* niifrln h.

ordered to p;iy : /,V Ari'iitrong. IS I'. H. .".. The fad .hat the aciiim
i« hrnusht on a forei;rii jnd;:iiieni \< no irroiiiid for refusion the ord-r-
' Kit v. fin.ftiUK. tS'.W. '1 ki. v.. .".ti; 7n L. T. r.j-j. if the p.wses-i.iti

of -tutfifient projierty at tin- liui.- oi' ;;pplyiiii: I'm- n finrfi/ii onler w;i>

known to the defeiidanl's solieilnr. ihj.s ir);i\- he n reason fm- .1:^

chnr^'ini: the order with cost.-: i;<i-'sij„ v. l-'imh. siij„>i.

As to what is s.itlirieiu in /,,, ,/,/ v. /,.,/,/,/>',„. 14 IV I;.

7: F"a«ter v. V,„„„.-iK V, IV IJ. -jui: luiiir v. liiii-hinniu, IT 1' !;

41:;. 47tJ. ii should he >alhcien[ lo p,iy .-.sts of Ixnh parties, nml : .

;

merely tie- il-.f-mlanl's ci^is. otherwise iln- whole i.roju-rtv nmv
paid ov.-r ti, the )daititity< .en Mdicitof. ihirint: the liiiirntion. 'm

nie«*t his own costs. 'I'hc ojiu> ot slicwlti!:- property of suftieieni v;;!ii.'

i^ on ihc iilaintilV on a uioiiou hv him to set asiil" an '<i-'ler for ^ccn
ritv: Ihiin.l v. {ii,lh>rl. l.-.un. iW ..

.-. (
i. \V. i;. t:.7.

.'TiirTiof If a jdaintifi" f<*turns ir, iis^i.l"' iicrnci >il\ wiihin ihc juri-diciiMh
bifiiffio Mti onhT for scufiiy rnay he .ljv,.li:ir::-d

; \--.v/„f v. (;nf>,.i.':\ () I, I;""""""""
-)•-"': /I'irrr,, v. S.rith. 1 ("hv. Ch. :ilH» ; ... ./ ,,,nrn: sec fl'l'lx'ill v
fhiiif'!>. 4 M. .V \V. .-,:;.-,: 7 Iiiiwl. 111. ivfcfcd to in H-it,l,/f v. 1/.,-

• ItitntH hcin'itch i'l,.. VI (hir. App. tt+Ii, tl4f'.. o'lle—= ..h'-il"''(! \iP-
Ihe plaintiff hnd wilfully ini.s^tntcd iii.v revld-nc :

-.... \V,',l,lr<.„\
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1 y.vj

iltWaUvr, l'. U. U5. but if tlie I'uiin lUiiika ibt- letum is merely Rule IMo
1.) ijtft riU of tlie ordur. uud tlie I'ltiintifl" [ins no liu*. ^>u»un^s or
,,tlit;rwise, to guaraiilw that In- will rt-iniiiu within tIh; jurisOictioii,

liie order will iioi Oe rt*sciudod : Mui,-fi \. Itmnl. 1 Cli\. Cb. .liHi, ami
-IV Uuiv irj» ^t^

Where a ylaiutill lesideut uljl-oad was Ui(>\ iny lu ^ta uaide the
|ii-ncveJiii«N as bn.uyhi wulitmt auilionij. im iii'i>licaiii»ji i,, voiupcl

niai to give aeturity for coats was relVfd : .Suinplv v, .]JvLiiuyhlin. 17

v. It. JDU.

Where a pluiutiif ivsidiiig out ot' llie jmi^^JilulIl nijiuiiici jiidf-

meul l)J' default u( defeute, but dt-leinlaiu itlimiLed leave i.j delind
ou teruin of siviiit; seeuriiy for eosi>, mid the jiid^nueiit and exetuii.iri

were iiUowed to slaiid as ^eeurity for the plaiutitlV .laiui, a lumiin
unier for .'^eeiirity fur cowts sul»se«nn;utly obtained \>y th.- tl,'f,.iidui,i

v\afl set a^ide: />«rw v. Tvatjti; l."* T. L. T. UU ; Lit C, L. ,!, ::;;7.

Where jiu order for ^elt^ily for costs hu^ Iweu re;,'uiiu|y i».>*m-d and
;.rr^ oil. it will not be ri's-nuded iiieivly beeau>e the d.-lVMhnil r.ii!j>,--

(jiiertly puys uioiiey into Omii in .^aTis,;icli"ii nf the pliiiiiiiiV., riii.in .

Ai'onr'Ui \n.''ofi/iic Cu. V. LaLiitu. 7 O. L. IJ. 1*J7.

Stay of Proceedincs until Security Given.--\Vht i.' mei
Nir .-security for costs is ol'iaiiied. the |piucet'iliiii,'> in the h.-iImii nve
.-lined from lllP time of the servio' i,( the ord.r until the security

;., ):t\en. and if given by bond, until ilie lioml i> ullitwe.l : Itulc V2ni;
iiiiil after notice, under Uulv l-"7 {'^i. of naynifiit nt inunt-y iiitn

Cuiirt as security, the stay ec.ntiuui-s for at least one dav : m . Th--

Soi-thru I.Uvniur Vo. v. A. 11. 'Inniytn- <'-*.. in imte i., I.'iih

]-(.7 p. 1444.

I'eudiug such atay. the plaintiff, snbj.'it lo th>' provisions of Uiil'

\-jv.'. cannot move, or iirocwd with ii pendinj; mtiiiDu, i\en fm- an
ii;iiriiii injunction: Mvekfn \. I ndvi-in-if Kt'.l.' r f'-.. IM r. K.

ilKi: W'hithy Krcr'-i^',- <o. v, i!'n,.it,i,-. is'js. -J. i 1;. \uT,; 7'.l I..

T. I'M: but 11 plaintiff may move to set a^idr :i imniin ..nl.-i i',ii'

-ei-urity for costs. notwithMandinti the ^-lay of proci'i-dii'-', impost-^i tiy

the order, and without giving security for the csts oi ili" innii.iu

Wuhrrx V. Dug^iiii. 17 I'. It. :!.V.t.

An onier obtained by the di'fendLUH for stninily. with a siny uf

[iniceedincs, does not prevent the defind.int fmni mnjii:; to -lisnii.-s

for want (jf prosecution: Loutioii fiuinl Car i'». v. i\rUii. is 1,. 1{. Ir.

4ii: but see />Hffu» v. t<cuUiti. l^H L. It. Ir. S.

In default of cimudiaiu-t' wiili ati order, where im lim.' has U-.-w

liiiiited for Kivinn security. :\ rmtlinii may \yf inailf imdfr /,'((/- Vlw'J..

{•• limit the time, or in defanh to dismiss the ariiiji f,.| w.iwx w;

inisKution : Lu iiiu»tjv v, .I/c Wi(/r. c , A <). 1!. I). 'Jln; \\l,,t. >

Broinid,. \V. X. 1S7S. 'Jt<. If tlie plaintiff then wi-h.-s i-, -iv- ^.^n
rity he must pay the defe*^ 'jiiii's co'-r.s of i h>- apiilii :ii; .ii : /;.( /uo-h

/.¥(»oc«, II' t'h. 1). 1.

i! is nnw made .iear by //«/.> 1L»1I2. and l;^it:;. ii;ai iL- .•}.]•: i-r
M-, rrity may projierly limit the time uitliiti wbii-ii ii i- i<. Ii.. -ivi'ii.

:.iio in default dismijis the action. I'n.li'r lie- fi'Min-r IJnl'< ti u:i> al-M
i'ii'l ill \^hvr'.ft v. Tus...,,. 17 I". It. IJ : di>iiii::Ni-iiiii- Tin,,. ,..,..

V. \VillHn„^on. It; P. R. :tfW :
>-.• nls,. L> <i v. l.nn;/. In V. il. 1.

13#0. \Vliciv iIm' ]tliiiiiTitr -111- a- ;iii iiilni'incr. >n- -vk-, i-.,-,,,,,

' ivnivi.'!' iiiiv ju'iiiilty jLHM'ii to an iufurnnT. <>v j..M--nn ulio j.'.'Ti
'','!,

-itiilutc or law i.\ uiiii-ii n |iriialiy "i",!"i
I'lr itii.' siiiiii.', iunicr
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is given to any piTaou who ^ues hit the same, either f

-ole lienelit, lor tlie benefit of tliu Crown, or partly t'l

bene/it ami partly for tlie benetit of the Crown,—the i

mMii'iI n.iiy apply to the Court or a Judge for seeurity for"

upon alliilavit niaile by the ajiplicant sliewing Ihattbe i

is iiroiight to recov.;r a penalty, and that in his beli,

plaint iir 01- informer is not possessed of property sutllci,

answer the costs of the action in casi; a judgment i-

ilcrcd in favour of the defendant, and that he (the aii|il

has a rood defence to the action ujion the merits, ii-

ailvispil and believes; and the Court or Judge niav
-uch order for the giving of security for i.- by tlie pi
iir informer, according to the practice in lases where a
titf resides out of the Provinc-e, and for the staying ,

procittlings until security is given
Kule 1^44.

T;ikeii from li. S. (J. 1877, c. ."iii, ..^. 71.

Till- former «nte 1-H. iron, whiili this Kul, i, i„ko„. ,„,.:,,
•Ml.v !"r llie giviDs siviiriiy for ilie i-.mts "

t.; hi. iiuu,-,-,.,! „.

,'

iwiuli wording it wiis Mil that »i>ourliy for i-o«t» alr.iuh ii, ,.

,'

c.iilii nit he rwMiirrih lluni,/,,;,, v. Willmmaoti. Ill F It '.-iirs „
in.rlh V. IIM, 111 1'. li. .VH: hut the Rule na coii.voli.lat.'.l h,T

'

Imiin no siiih luninitioii, and the .security to he given iiniier this /'
-ihiiiilil therefore he for all costs,

s,;«hlf. when the iletendant is a corporation apiirecate i, j,
entitled to obtain sicurity for loatji under this ftn/c- see i;,„ „
'.»,,.,;«;»(,,/ Hank. 4.') 1. c. It. 1(S!. and B.ini;- o^ I/,,.,/,,,,,
CaniiTon. 'J (J. K. V. .Mli.

The affidavit on wiii.-li the iippliralioi; is hasi'd lu'i^tl not ,,,'
laiTits. it is slilhcieiit if ihe deponent suears ihnt he has "

,

defence upon the merit*, as he is advi^.il and lielieves " /(.,,.,','

.^|I^ l:irtfric Vt,„ t'. I*. Divisional (.'oiirt. ISilS.

I'JOI. In all la-is in which ,-ccurity for costs m;;',

"i'd.iv.i the security -hall be of such amount and be ,-ivcii

-mil I line or tiiiios. and in such manner and form, ii- t

Coiirl nr .liid'.'c may direct. Con. Rule MK.
lake!, from J. \. Itule 41".!.

See till Kni;. I{. Fehniary. 1.47(i. 1{. 7.

In fixiiii: the amount of Ihe security ih.

and the pn.hahie ..o«fs. ;ir

r. R. 4.'..

Ordinarily two -iiietii-.

application the .Ii.i.Il'o or
ninde has ;t disi retien rs i

lini'^Iances of I

to he considen.ii
: hi liij, v. rhiirh

re rMjiiirert: -ee Hiih V2\.~. hiii on ;

jndii iai olii.er hi wlioiii ihe ii;ip|i.
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1303. The Court or Judge may, bv ilie order tor -Lcurity,

or liy any subsequent order, require the ^.curitv t., In. fur-

nislieil within a time to be limited, ami may ^tav all I'urther

pvdiecdings in the meautinie, and, iu tlie case .>f a iibiintitt

rtqiiired to give security, may direct that in iltfaull cif the
M-iurity being given the aeliou >liall be iiisiiii-se<l a,- lov

nam of proseeution, with costs, as against the lU-lVndunt
entitled to the security, unless the Vmm or a Judge, uij.in

spetial aiJiilicatioii fur that purpose, ntluMwisf nrder-' See
Con. Kule 1240.

Lms. IS I', li. 1 ; II ,r;,.., V

lUI

RulM

Spe Lea v.

Ill F. R. aw.
rl\.,l Sl„lir,

t'Piir(.(l

WIUTP iieud'nK the stay of pro<.e«liiig«. tin' ,l..tmil
;illidavilH for tlie purpoe« of opptwirij: n motion for inji
me when the order for swurity for . o>t> l^iied. tl„ ..,-„ ,„ .,„.„
ulHiliivits were alJowiKl to the defendant on tlin .uIispoii.-ht li

'

of ilie iiftion for failure to give »...urity ; ir/,i(,/f,, *-,.,,..
."*'"!'*'"

,iee, ISllS, 2 Ch. 40r.; T9 L. T. -M.
""'

As to the

'i^nrity, sen 11, 1J,S!I,

..r j.i •diua- |„.,i,|ji truing of

li08. Where an order for security for costs provides that
'"•

111 default of security being given, the cause or mutter shall'"'
be ili-iiiissed with costs against a defendant, the Court or i

Jiidse, upon default being made in giving seeitritv pursuau't
to Ilie order, may, upon an ej: imrle applieatiou, "order th'U
the cause or matter be dir-missed with i„<\~ a.'aiii-t ^lu b
defendant. .V^tc.

'^

Hli.re an appeal lias lie.-n lodired aKaiiwt the ,,i..i,.,. r -
tbnt i. a suffieien, .round Mr no. di.?;;,;:.^'' „

'
„

, .S",^;iMilK-al has been dis|i,„H,l „f. ,„i,| ,| oiioii o,,, 1 '

i ,

be heard with the appeal
: fl«,„e„ v. ij,"^"^" iSt U. ^ali

'"''' '"

JhiK Kulv is an iittirniaii..-

which had not been followed i

ol."!. which latter .ase niiisi

sitiierseded by this /iiile.

if ffun
1 Hollci

1. V. l-hi,l,„l,„, J Cliy. Cb, SS
ikr V. l-ji.uUey. Itl 1'. k. 225,
'" IT-iiiii'd. 1... i,ik..n to be

il.-;e,|.
1204. Wliere seturily roi- ei)-t> i,< or,i,.|e,i i,r„

iu tlie action shall be staycl. frnu, the -erMiv'oi' i|,e ,„
until the securit;, is given, and. if given tiv Uiiid, muil
lionii is allowed. .Vi //.

oil.
The stay of proceedinfrs eonriiiiiei-

Till, security is actually given, if liy j.avinenr inn.
l..'li(l. of the day on which the bond iV all.',u,..l. ;ni.t il

•fie ne.Tt proceeding does not begin i.. .to, ,uvn ;!

i.A.—01

lie diiy on u-liiil,

loiin. „r. if liy

1.. time for raking
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, see fortiiffly fatHt/au v. Ha>iditH, 17 I*. II. ail.". Tin- stay of ],\>»

ini{» dcpj* not in-fv«*iu ii iiiutum by tbe iiluintiff to oet nsidi' uu ,,

I'or security U>r cootM ol)tuiue«l on pnicipe: \Valter$ v. Duygn,,, V

U. 3r»»; hut pMKwiliiiB'* on u pending motion for im interim in.)

tiuu are Ptflvcd : IIAJfr/ey Exrrcwr v. tiwnage. !*«•». It Cli. M^t; ~\

T. *J<t: XWvkH \. liuhrlwil Stakrr Co.. lit I'. It. LlWt.

Where tli*' liflit to stHurity only nii«es in i-f^jK-rt nf n |.iii .

came of ncrioii: Htmblr. the notion should only lie ^taytri ii> t^

('articular caiiHi' of ortiou. i.tf.. where the action is (or lilii'l ii;ijiii

iiew'sqmitfi'. or for ^lumli-r "f a wiminn, and oihi-r <'ansi-> ot .\<

ns t.) nhi<li no riuht to hpcurity for costs' fxiwtt*. are joiiif«i:

Lancaster v. UiickMati. 15 V. K. lltU.

for lostPt

hy ImjiiiI.

1305. TJnlL'^> tlie Court or a Judge (itlierwisc .lin?ri.. n

Ipond tn he <riveu as ^cLUiitv for co*tn -liall in- *riven 1m t'nv

jiartii- cr irtsoU:- requiring; tlic security, mn! not h. an •>\]l'.\-

of the Court, anfl ^linll I'f cxtM^uted Iiy tun -ullifii-nt ^iiin',-,

Con. Kule T,M:.

A(io|.twl from .1. A. Kulf 4:[M.

r..!' f,.ii:; ot 1 1. sif rhittyS I'.inii>.. lltii .'.1. :,-_'o: li. a i..

Kornis. Xo. Hii:j.

The bond need not l>e executed by the i»ljiintiff who is lialili> wiili-

out it. I'ltt tuuxt l»e exe<'uu^ by two suretit*'. Foruifrly ian- -.iii.tj

might bn sutiicient. and the plaintiff was oi-dinanly a party, I'ui ili.^

execution of the ImjiuI by the iilainiiff iiii«ht bt* lispi-iLst-d with: li-hi,,

V. rhartclioiit, 1." P. It. yj."i. Where a Kiinr. ncce company i- aji

proved by order in couni il, its iMiiid may be given and nt(viiifi| ^j.

!.utli(ifnt istt-iiritv without nny aliidavil of justihcatiou : see t'C \'i' !.

Ci- c. 12. and -iMriVA- v. Brituth Griffin, ,l-c.. fo.. ll*^^. 'J K. li, >C.n;

91 L. T. 2lt(.

Tlie plaintiff should not now be named as a party to tlif li.inj.

luiifss hi- executes it - e Oruihe v. Pcarce, 15 P. R. I!t5.

Tlif i>Iaiuiirt"s soHritor should not !»' a surety: litckilt \. 11 m/-,,;.

1 fhy. Ch. :.: a. T. Uu. Co. V. O. ik y. Uu. Co., 3 C. L. T 17::.

The surctit^ uinst iif soi\ent: fVi'ffc v, H'lVtiiixOH, A Sun, t-J : ;i;,.|

rf^id'-nts within tiie jurisdictitui : H»U v. Mackenzie. 'M C. \,. J. Tmi:

aiiti if tlie .st'curity hetdiues altered ftv the death, or ln.-i>h'in\ . .:

MTPty. fresh security tuny be requireti : Lauiovr \\ linU<nnh'\ \ V\\.

'^HVl: VvUch T. tritnv, 11 Slui. rJl* ; Gar}» v. ruiiiulii I'lihlUIn,-: r-,,.

II) r. It. \m: -Mornan & Wuitzburi:. )i. 'I'l.

Where the order \> niaiie on the appliration ot ntie i>t ve\,.r,! ,|..

iMiidaui-. it may luovide thiU the sciiirity ro lie ;ri\eii -li^iU nii->.

the (.wis of nil of the defendant.-.: luhip v. rhnrUhi.M. Vi \\ W '':!'>.

of the bond, .-ee Ifuh TJoi;.

nitrhi formerly -j ;..'<'-

order civin:; leave to pav .<4tN> itito C'mrt : 1'liff< v. 1! < ' i

-

sun. \ Sim. VS.:: (iu„-'n, v. Fvwh. W Chr. ("h. Lim: see al.-ii /.'. /.'
•>'-

fiiiiil. I Chv. <'li. H: l.iitlirr v. Wnn!. '2 Chy. Ch. 17.': atnl ii. a

under liiil- l-07 pay in not lesv tlinn $2<h> willmnt an ord'i. Tli-'

liii,:i.--y .-iiMi^iri be [j:ii;i ini" Couvl in tbt- m-u:;I wny ^.- /,'.;-'- ur.

rl s.i,. I'rivnient to n I.'>eal lle^isrrar is not r<-2ular or ^niii. ,.ii;

/.,,,..,,, \. I.:u.li;>r. 'J C. L. T. 4S.

As to procuring the aliowano

Tlui phiintiff. instead of eiviuR n htuul.

obtniti
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ia06. Vpi.ii liliiii! ,1 1h,ii,1 for -.curilv r..i- ,o,|. witli«"lM
ulliJavit- III' I'xwutiiiii mill ju-tiluiii i">i »>illi ilif jiru|iur

(illifci. citlkT imrtv limy niijilv l.> tlic ( ,,nrt m- „ ,]x„].,,

iillim IT (li-iillmv till' liiiiid; mill

icli' til di^'allinv 111!' -uiMc within fi.

.'! to,

"l'|iiii"iiiiiii is',:

IliT lliiliif

lit filill).' it is sencil. tlii' Imml :.|iiill -iniul ulluHnl UhW
•,':! .rmif. ISIM. 13;,i.

WliiTf II bond liled iis swiu-ity i\»r tin. (..si

i.ll.nvril hctuusp leave tu lipiieul luul mil It.

ilii iip|i..|il .

iltli'iitly. upon lenvi' heinjj oblniiieil. tliH «il I...I1.1

I'll. "Ml -Hi,.,..

helil tiint it was properly iliMiMnMe.] n mh-ou.I time llee.'iise "I'i J^
"''^

li.-» Ullllhl olijei-t timt il liii.l I II iiii|,r,,|,eilv ii..e(l' l.i iIm. ....m .ll'.'i i'
JUlii the respnlldeilt wils elitit!e.| to >ei iifitv tree I'f.., i ., ,, ,',1,

el' thilt lllltlire: ./niH-M v. Mmnloi^iihl. 14 IV 1;. :,:;-.
'
'' " 'J''"""^

Tile |.lll-ty oliposilli: tlie iillowiitiie of tile l..,iul i,:ay ,.,.„| ,|„. ^....,..,

sliiieiiietits of n surety iiiaile in aiiotlter notion: //.,

A surety uiay be t-ross^exainiiiei! on his nrti.lav.i ..i juvtiii, .,,;, , .

I. Ill a surely. justifyiiiK on bis pn\ate |in.i,..riv, .at. I... i..,i,',,.m !,i

1.. iilisner Ijtieslions OS to tile liabilities of ii liriu of «-l|ie]i lie leion,.!,
I., he a nieuiher; llougUlt v. IlliU'krii. H 1'. 1!. ."m,

'! I •
ii'

Nil iiHiilavit of justilicution is net|.ssary wLeie n In.ml ,,[

aiitee eoujiiaiiy appi-oveil by order in (oiiiieil is i;i\iii; tij \'ier'T-''','

A iKiiid of a foreign Ktiarauty coiuiiany ilnit,:; business in ti.i, 1',.

lime, if otherwise unobjeL-Iiotiable, may lie reeeiviil a- Milti. iii'it ,

"

rily. Alilnil. v. llrilM liii/tii: In., mm. • K, ]; srili, ill |. x '-'-ll,

1307.—(1) liistoiiil iif (.'iviiij: it liniiil it- -c, iiriu fur rij-i>,,"'S,
a |iiirty iiinv. Hilliiuit s|«.eiiil nnliT. pny i„t,i Ciiiin. ,,, sii.h'

'''""

Hdirity. 11 -mil nf niiinoy not li-s tiinn linlf lln- |u.iiallv of iLr
iniiiii rfiiunoil. Ciui. Iiitlf I'^MS.

IV') 'I'llf paity |.;niii;; in i!;,. niiun.y -'mi;, v.lim ;-,, l,,^. N.ii... .

Ilie -lllllf in. stllto ilir |i|ir|iii-e I'nr Hiliili

sliiill I'lirlliivitli -ei'v, a null.

f\iiij till lail i

|iiii'|.ii-

:- I'aiil m. anil

i;ii..ii till. i.|.i.i..it.. pai'iv si.,.,.i.

"f -iii''i raviiii 111. t,,,,. 'iiiii^.

s.e II.. I.. i„ u„\,. rjii.-..

Il tlle motley |,ai.l in i- not -lUlieieiil tl ,i.,ite ,„
iiiiiier R«h IL1IS. to have - further" security !;i>,n.

Tlie money inu.st lie paid into Court m tin. ir.ii
111 li.e same way as other ni y- an- jiaiil into 1.

i

fl .'!/.. p!'. Illll. It .v.'/.; and the j>t<iiim- for -in. ,|i,' , , I, ,

iiis.i-..ary under lluii- 411(1. sliould eiuiraln -m
I'll' iihi.li tile money is paid ill. lleii.i.-il ..r il.„ ..!,,!!,."

i;.-.-ir;ir i- invtili,]
: /.,,-„vj. ,-. I. ii, ,11. in .

_'"
i "l

"

'l' i-inent of defeiidanf.; eosts. anv -nrplit^ of i........v"- , i i.

I'-r ll.i« /f„/e teay 1..- m;,.l.. ,.xi.,|,|e l„ „.|.,,,;,
'',, '

.

.» l.iiy ai.ply

.f the lllll-i.

/,«/,, 4lir,.

I.. Ilii l.i.iili.

tl... |.,|;-..

"!. .' l.-1-llI

Ai:..r ,.„v-

'. I .'iir: till-
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• aguiiipi ill"

i '.I

a.Smrn,ay I- orders, .u ''""'l
"!•»;:, -',"7,. %,'! O.". I'

the other iM«id«n!« : SiirOM"' «m<»iii|; IV'.rU > .M<-i'"". -

141. . , , ,

A i.laii.titl i» not entilM to g« niuiiey out ot toiiit, I.111.I i" !•

lll>t lHI>W.|i Hit' lU'Ifl.'lllMI »!'..•
- <), L. It. !'.;"•

H,;)J ihJdefeudint . ™ti.l«l to «t lea»t one day to tt«er.a.u ,( ,1,.

i„g»; 7*r -V.,rt».r» Uln-atur to. s. A. » J'un'Jf

H. ^t.

K,„o.,M. 12««* The nniount of secunlv, wlifthi-r .lirtTt.'.l tu '.f

:;,';;,:," L-iv™ bv ai. order is.ued on /)rofr,/,f or otherwise, i.un

uiiiraM'cl or ,liiniiii^li>'(l Imiii time to time h\ tli.' I ourt m!

a .lii.ltro. Con. Kulc V.'o". 'luieiuled.

nu- /;../. i« «.W 'o he .nerely .l.,l.,r,;,.,,y of .he_^jl,erent „.,..,

of the l-oiirf. ^ee /J7rr* v. I he » orM. .U ( . I.. -T. -«'-.

Where llie order tor >e.-iirlly is uiaile iiP"" i.n.ti.ni tli.' .Iiidg^ •
:

officer makin. It umy „«n.e .uch a.u.mnt „ """,''';;•"'•'',';,,;,
J,,:

given, aa the eirrum-tanre. of the ea.e warratit: llrl,,,, ^. ' /,./*'.'-

^

15 V. II. -in.

Security to .he amonnt ..f l<«<» "»»
"V'^^;!,;;',/^;;"',;, "v' r'ft',',',/.

:

iw(er. li>« 1'. '!"• '-' »"'' '" •'"' "mount of »1.l«l" m /M'i|> >. '
1"'

1... .„o,ilv Kiven under n /,«..,„ order ulnler «"/< H'.H'. .:...ll I

\ \hl\'i 11 I'- U- o'*. '^'^ "o\v liitit I'.i'*' '!'

•iP,.„rllv L-v.o on.ler n ,0...,/,, or ~t«-,iM .irder iniplit eve,! 1"Lo

Thk A'..;e' have been in a proper luso iniTe««ed. Ihw .^>"; '*'''-;
,

where lo.l°Mnl amount, S^-M-i, wa. liltely ,0 "-^^

'"™"'"X,." fvi
PPa.«on of an ndioumtnent ..f the hearinit. nwme to the .ludii.' h.n...-

Z V L- the Sitlinu^ to take another Cirruit. and .t «a.- n.t -he»n

., l"fo l„t ,ni|t?.t not at the outset have appli.^ for a larger ,„::,

Ir ,
MIK. B,H V. /.«"rfo". '' V- «• ""' -'^''"' "'''•" "": ""' ,"

„„;„,o .era,s. an.l .be Bivine of s.^,.rl.y was ""'
""jr,:;"'

'

,ue o' the terms: .siaoo. v. /.,. H.oo/Pie .\.l(lo.o,le. • P. K- 1-
.

"'

1

h.L i» ,v,i, alleiied to be nc-essarv for the defendani o. .-

.

°,^r:i;n ..„,;, :.iol!lo .ake evidence, 'there having bee., d.-l.v
:

;'.aS "he „„„lie„,ion. and the ejeet of grant ng.t ';-.l,l hav.. . .

.

,„ ,lel„y the trial: 7Ve,rl„oa v. It'^:'-}^
^f.

I'''
'

'" '

'••

2W: and see fl/rr,, v. T»e 11 orW. .« I
. I- '• -'f-

In -1 suit hv a foreign g.,vernnienl £l^'o seeurity for costs had b- ..

. (
^' 7; f I Ii,^-i*nrf I'"' en.iif i.it" iii.erntion. .\ I;..::"

'l^u.'.'ui. "oV^^^s.s 'wrml.i be inc.irred befo.e .he suit wa.s hea.-d. a.i.l

^,.,l!e,' »,.enri.y to the n.nonnr of £.',.«! .0 eovr fu...re e^sts .:,-,
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iilloii'foT

.L'liieiit.

undw tb» Kul. corwiwiiJiui to /(«/. r.lil. or.l.M,.,l t,i !*• given :«»!• UM.

liTli'i- «< "1 itv. It wn» wi.l. .uulU lu.l 1h- .ii J 1...I l„ !»• «l\pii fcM- /..i>l

In a matter In lli> Surruguti; Court awiM-itj >vii- Jun-l.il to In'

given to the amoui.l ..( »a«i- Wubi.«iiwmlj- ue metier »ii. removeil

to the Ui|li Court, uotlilli« «l the time l»-iiiii .-i.icl u» i" (unher «ivu-

liiv On motion, (urthei- ewnrity ivii» "IcUmiiI :
./..;,»»(.;» \. II i/<ou.

4 i-'. L. T. a»i.

Obtaining a priciije onier lioes uol preclude ii -ubsiquent aiHilka-

lion by ilefMulant (or irierea.ed eeiurity, uuil no ri'«rv»tiou of ihe

rinht to make a (urther aiiplicatioii i« iiece««iii' ui ihe /,niii|.c orjer

:

.v",„,dori rr«dh.u '•"• > ^f''"'''- "• '•• "• •','"" the „i.i.l«;«tiou

for further i-i'.-iirliy uiii.t ii"t he made an excu«e for ihn'kiojf ol IM"

ceedlnja at ever} >tei. in tin- anion: see .s. ' .. n (l. I.. 1! ;i?.i.

Addllioniil security for Ihe io»t» "f ii ui"n<"i h> ll"- pliiintifl' tor

a new trial wai orilered : Healjen v. 'ioillor. li"a. ii (J B. 11)3 ;
til) L.

T. 338.

The application for additional »e<iirlty ~li"old l.e mode in Chiun-

liers : lb,

120V. (1) Where au actiou is brought by a plaintiij*

i-e^klent out of Ontario, and liable to give ^eciiiily lor cipsts,)'

will, has inilor-oil the wril of summons with iiarticulnis i.l'

liis claim ill such mauner that, upon motion uuiier Rule iio3,

linul judgmoiit iiiighl he awariled. he may, '-n being served

witli un order tor -ecurity (or costs, pay into Court the sum

of SsoO, as a partial compliance with such order, and there-

upon he shall he it liberty to proceed with a motion for

judgment under Kulc Ii03; hut the order (or si-ciirity shall,

nevertheless, in all other respects, have its full operation and

effect, (on. Rule V2n\.

(i) Such payment into Court ehall not prejudice any

motion that may be made to set aside the order for security.

Xeir,

(3) In actions in the Ccmnty Court the amount of the

partial security shall he $9.".. keic.

(4) Where, upon motion under Eule 603, the plaintiff is;',;

awarded judgment for a portion only of his rlaim. he may

issue tllf judgment and execution thereunder, iuit. suliject to

clause (2) of this Rule, shall not take any other proceedings

in respect of the residue of his claim until the order for

security has been fully complied with. Con. Rule 1252.

T'"..* i?Hff is intended nppareiUlv to remove th>- nbst.irle which

formerly existed in the way oS tlio plaintiffs tnkini! any proceedinii.
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ftllM until tit> linil ('iibiiinfil with nil onlfr for MK-urlty for ciMbi, or utiiiiiDi^l
ino, ini. Ill iliarbiirtr: Uucr v. Hand, 111 P. R. tflS.

WliiTi- 11 pliilniitY HunlriHt wlirmi mi nriirr for »«furlty for i«wt«
hml l>wii utiiitliHtd, niovfil lo i*ct It lulde, and alto for Judgment
under Hule liliB, «ith..iil pa)lii|| ».1il liit.i C.iurt iiiidrr tbl> ««(.. th<-
Diollon «n< rpfiliird with iimu. ami Dmr v. ffaiiil. Ill V. B. IIIB, aud
.iiiytti .ItiitriciiM L'tt. V. ttturlitt. IU„ :llll, wfrf h»*lil to \w no i.itniHr

In font: I'ayne v. Xiirbiir). i:i r. U. a'>4 : but wb«r» thfrc t\«« no
adulMlou liy ilffrtidaiit rif tlif dflit «u«i for. iwom lo nnd not i-oii-

tradlctml. an order for M^-urlty wn* net aild». nntwllbitanding Ibat
tbe plaintiff nilttht. umler tlilii Hulr. havi> paid ijirill into Court and
procfl«d(*il to iiMve for JiidRioenl : Tkittnudrnu \. Ilrrhrrt, 111 P. R
4-.'il, f..llonlni( ll„tr v. Haii,l. In I> R. 111.-..

Tliiw Rule dtp**!* nut extend the lime for piittinx In Kecnrity for
o'iNtH. II only enaldew a plnlntlir to remove tbe utay of prot-ee'dinK.*
for the sole pnr)H».e of oiovlnit for Judgment under /fn/.- lll«. If he
faiU on that motion he mii*-! pnt in tbe Kei-nrily within tbe time
limited, or. In default, the mtion will »tand dl>ml»ed. unlew ihe .|...

fendant hlnwelf rreut* the lu'ilon an .<ii|| nllve: tt'tllf utter v. Ff'iult.rj,,
Ifl I'. R. 2*J." : hut the tinie for putting In nei-urity may be enlarged
upon an niiplioation under «ii/|. ;«) ; S, c. Ill P. R. 31.1.

\ plaintiff I'lay move to net ai«lde a prirvipe order for wtAirity
for ccmtn. without (ir«t giving security under thin «ii/e; irol(.-r« v.

Dugi/aii. 17 P. R. 35H.

See Hula nm and i 'lira, V. nm.

llfliitry ut
IioihI out ul
l.'oiirt.

1910. .\ liiiiid givi'D for "Pciirity fur icwts iiiny lie ili-

liviTid up for fnnccl lotion or -nit upon loiKfnt of llii' soli-

citor^ ill till' causfi without onler. Hules of l«t .Innuarv,

1S9(), ll'.IO.

Where the party sivllig the >.«inily ba» iUliTOled on au appeal
to tbe Court of .^piieal he i>. entitled to have tbe bond delivered np to
he iniirellei). or where money has heen paid Into Court aa necnrirv
he IK entitled to have it paid out to him. notwlth«taiiding that the
oi)p.i«ite party l« proneoutine an appeal lo the Rnprenie Court ; J/or»*
v. Il<(,(,. 1.- l: R. IM; ll„,„ill v. I.illr,,. Ill (). H. II. S.-1: .-Jl I. T il-ll-

Centaur CiKir rn. v. Hill, 7 O. 1.. II. 411.

ISIl. Where nionev has heen paid into Pourt as security
I'nr costs or with a defence, it may he paid out to the party
entitled theri'to on the consent of the solicitors in the cause
or iiintttT. without orilcr. Xptr.

The party ..ntitled means the litigant entitled, and n.jt his soiipitor,
Where it is desired to obtain payment to the solieit.ir of the party
an order i» still neressary. Surh niiplirations are usually required'
to he supported by evidenre shewhiji either that ihe „m*ey wiu.
actually advaneed by the solicitor, nnd is still owini: to him Itv his
client: or hy the written consent of the client, and proof of its
execution, nnd that he was Informed that he was entiiird to hnv a
chwino for the amount issued to himself peis-oiialty.
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I'l. lain.

CHAPTER XVIII.

iit(\Ty i.v/i toil;, < 1)1 Ills.

laiS All writ!* in the l-'uuuty louit^ Miall liu j-siuil l.\ ^w •

tliB Clerk and shall be uiulfr Uw «'ul nl' tln' lourl, nml -IuiUih

lie tt'steU in the name of tlii' .ludge iIrtiuI'; i>r in llic lU-o i.»i

lit' tlie death of such Judge, tlicu in tiie niiriif "f the .luninr" '"

cir acting Judge for the time heing. Inn. IJiili- ;.'.. I'.'."i:l.

Svr Hulls 1L1I-I'.>4 lltKl IKilw.

191S. 'J'lie t'ounty Courts may issue writs of Milijj'ieiia >•>!

oil Ifglificandum, to enforce the attendance of any witne»-<-i

resident within ttntario, and also writs of xiitiiioiint iliiies

tuum, to enforce the attendance of and the iiroduction ^pf

deeds and papers liy any such witnusseri; and may pronvil

i'.^ainst persons who, having lieen duly served with a siiliiuano.

disregard or disobey the same, with the >anio power-*, in like

Manner and by the same mode of prnceedin;.' as helnn;:^ to

and is practised in the High Court. Cnn. Rule Iv.'i^.

SfH" Hulea 478-4Sli mul uuteo.

1314. Subject to I!ules of Court, tlie Judges nt the .in.

County Courts shall have jiower to sit and act at any tinietim

for the transai tion of any )iart of the business of sucli Courts,

ur for the discharge of any duty which by any statute or

otherwise was formerly reijuired to be di-cbnrgrd out of or

during Term. Con. Rule ^'iftT^.

TliiK eDrrfsiiiiiitls with tin

Court of .TiiHtice. lUHl til," (

.\Ct, 1H81 (Srt* DOW sw. *i-l

. pciwtTS KJVfll to tlic .lihUi-s of Ih,' )|i|

"oiirt of Apiifnl, Ity see. 10 of tho .1. .

ISIK. AVhere the (ilaintitf fails to recover juilpneut in,„

an action or other proceeding brought in a County or Divi-,',,J

cion Court by reason of such Court having no juri-ilii tioui"'
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"mi'uu
'"''" ""^ suljiect-iiiatter thereof, the County Court, or the
Judge presiJiiig in the Division Court, as the case may be,
shall liave jurisdiction over tlie costs of such action, or'pro-
ceeding, and may order liy and to whom tlie same shall be
paid, and tlie recoveiy of the co-ts so ordered to be paid niav
be enforced by tlie aauie remedies as the costs in actions or
proceedings within the proper competence of the said Courts
respectively are recoverable. Con. Rule 1256.

Xot in the KnsIi-sL Rulejs.

But for tills Ilule. the Court, having no jurisdiction over the subjn t

matter of the liti?ntlon. would hrive no power to mint cosIk to eitli.i
party; Broun v. .v/mir, 1 Ei. D. 4:i.5: »ee also Abbott v. Feitru "l
!' J d-A''}- ''«'«"'* V. Rci., 4 C. B. X. S. 2liS: Poxlev v. Wbil,-
head. 16 L. C. Q. B. oSO

: llrmptlcr v. ParneH. 3 .M. & Or. 37.-..

But wiiere :i <iise was stated by Ju.stic»^ under a st-fiite, but. in
eonseiiuenoe of the njipellant not having complied with 'e 'ondltio'.,
re.|uii-ed by the Act. there was no jurisdiction to hear tue case -11111

i.je respondent moved to sfrilte the ease out of the paper, the aiinli-can.m wa.s graiite.1 with costs: <!,cal yortlirrn. etc.. Commiltr' vImit L> 1^ B. D. :1S4; fnii-lhrr v. Hoult. 33 W. K. 1.50; not follow'
""'

'S'',.
" "'" ">vra: see also lloiial Cninhlwi, Bank v. strri;,-

4"vl,'.tr' ,•,'• ';,••'"-• ''""', '• »"""'""• ••« '' 1- -T. loO. «e ;,„„,...
* M}. & Lr. 11; ^\ atHon v. /Vtt« (.Vo. ,.'l. l.Sltli. 1 g, p. 4;jo.

,,.™* ""'<•. is held not to apply to proceedings under the Ontari,,Winding-up Act tn. .>*. O, c. L-i.') : Re Co.,„..poli,a» Lrfe A,,.. 1." P.

See also t<herk v. hv '. Ont. App. 242.

ISIS. Tliese Eules. and the practice and procedure iu
i'Ctions in tlie High Court of Justice, shall applv and extend
to actions in the County Court.s. Con. Rule 1257.

Ibis ItuU is intended to refer to the whole bo.lv of Utiln s., f,,
^is iipplicnble. and not merely to thos« mentioned in this chapter.

See /.cic* v. Bruce. !l (). I,. K. :iso. and „tlier ,.„.es in note to lt,,l,-
.>J.t (fc I.

.Moli< 1817. Motions agiiiu-t jii.lgments and for iiev.- trials in
actions in the Comity Courts shall be disjiosed of upon the
like grounds and principles as in the High Court. Con Rule
1258.

See U. S. O. IS", c. 50, s. 2»2.

191S. A motion ng.ninsi a judpiiiont or for a new trial

sli.nll be upon two clear day-' notice, ami the motion shall



COLXTY AND LOCAL lorilTS. 1440

be set down at least one clear day before the first day of the
Jji",*",,^

sittings for which the notice is given unle^^ otherwise or-

dered. Con. Rule 1259.

See R. S. O. 187T, c. .TO, s. aXi; Rule 34» lUid notes.

1319. In all actions brought in a County Court the |,i;",'";;"'

Judge of the County Court where the proceedings were com-Ji;!,'',',,',"

lutnced. [or the Master in ChamberB,] (suljject to aiipeal in'"""-

eitlicr case as if the case were in the High Ciiurt) may ciianf:o

tlie place of trial according to the practice in force in tlie

High Court; and in the event of an order being obtained fur

tliiit purpose, the Clerk of the County Court in wliich thi.'

action was commenced shall forthwith transniit al! papers

in the action to the Clerk of the County Court to whicli the

place of trial is changed, and all subsequent proceeding! -liall

be entitled in such last mentioned Court, and carried nn m
such last mentioned county as if the proceedings liad orJL'in-

allv been commenced in such last mentioned Court, (on.

Ruk' Vi&O.

.Sci' H. S. (P. 1S77. c. .-.II. s. 165.

Tlip wonliut; (if till' li'iilf woiilil .sfpiii tii ilKiiiali- llmi i)m' ..ll..! r i.t

an nriler to cliange tbe place of trial is to ti-atisfei- tli>' ai-tioti t.i the
County Court of the (Vmnty whei-e the trial is to take phae. anil as

"all suhseqnent pn eeeiiings " are to lie entitled in that Court it

ivonlil seem the jtiil^mient should lie entered there.

The papers in an action under this Rule shfauld he eutitleil in the
County Court, alkl not in tlie Mich Court of .lustiee: t'en/unuu \.

Golding, l." P. K. 43.

The jurLsdiction of the Master in Chamliers iloulited iii Itiit/lium \.

MrKenxie, 10 P. R. 406. was made clear on the consolidation of the
Rulei in 1.SS.S hy the insertion in this Rule of the words in lirackets.

Doubts were entertained formerly whether an appeal lay from an
order of the Master in Chamhers made under this Rule: see \filHgaii

V. Killt. n P. B. 35»; SlrAllister v. Co(e, 1(1 P. H. lOTi : Cawmi, v.

Fllifitt, 17 P. R. 41.'»: but an apper.l is now explieitiv civeii In- this

Rule.

The costs of all application to the Ma«ter in Chamliers under this

Rule are taxable on the ('ounty Court scale, but the costs of any
appeal to a Judge, or from the .Judge, are taxable on the High (.V>i]ri

.scale : Re Hick' v. .l/.7(.<. l.s; P. K. lo:i.

Riilf y*ii (to applies to the County Courts: st.e note to that //if/..

ISaO. Every Clerk of a County Court sball keep his |«;:-^i|';";;

oflicf open for the transaition of business on rvcry dav except '''eii?
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RnlH
uii, im. liolidays, uurl exiept as hereiualter jjruvidetl from tlie liour

of In hi the forenoon to tlie hour of 4 in the afternoon, nud
in 'J'oronto on Saturdays from 10 in the forenoon till 1 in

tin- afternoon. On and between tlie 1st day of July iiud the

3]^t day of August, and on and between llie Vitli day of

Ducend)er and the (ith day of January, the Clerk shall keep
his ortice open for the transaction of business from lU in tin-

forenoon until noon. f'on. Rule 12i;i, nmemleJ; iH) \. ..

14, s. S!l.

iiio.Mvimo 1331 —(1) Money to be paid into the L'ounty I'oini

or Surrogate Court of any ooun*y by any per-^on. shall 'n'

paid into some incorporated liank designated for that pui-

pose, from tiuK? to time, )iy order of the Lieutenant-Governor

in Council; or wliere there is no such bank, then into souu'

incorporated bank in which public money of the Province i-

then bein^ deposited, and which has l)een appointed for thi'

purpose by any Geueral Kule in that helialf; or if no ban:,

has been apiiointwl. into any iiank in which jiublic iiiouev

of the Provinte is t)eing dejHi^itcd.

''""'"'""
('i) The money >jiall be paid in to tlie ci-edit of the can--

or matter in wiiicli the jjayiuent is made with the privitv •{

»i„„i,.,„.,i
the Clerk or Rcfristrar (as the rase may be) of the Court, and
ill no other manner; and such UK.ney shall only be withdniwii
on the order of the Court or a Jud^re thereof, with the privitv

•if the Clerk or Registrar of tlie Court.

J»j'i«'i,i
'") ^^here money is paid in under a plea of payment im i

i..i,.i our
( ,,iirt. tile Clerk, on the produc tion of the receipt of the bank
for the money or other satisfactory proof of -luh paviui'iit.

-hall sign a receipt for the anicmnt in the margin of tlie

ideading. Con. Rule l.'ii-.'i Rules -13 .Tune. L-iOO. T2(h.

aSm, laaa- The Clerk and I!e-i.-ti;ir m .„id Courts ^hall each

'"miHa,,,! '-'''P a book or books containing an aic<Him of all moneys

'™I','„,,,.
«o paid into their respective Courts, and of the withdrawal

thereof: and -hall prepare in the month of .January in f\ov\

year a statement of all moneys so paid in and withdrawn
re.<pectively. and a -tatement .if the condition of the varioii-

accounts upon the thirty-first day of the preceding Deceniber.

and -hall trfiii-mit tn the Provincial ^ecretarv qnd t.i the

^^SSB5'^l?12£iii^i
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.Tii'igp or taih of the Judges of such Court', a copy of suoh*"!*!

stateiueut, with d declHration thereto uunexed made hefore a

Juttite of the Peace or I'ouimissiooer tor ti'kini; affidavit*,

according,' to Forui No. 'iVi. (.'on. P.'de l;ii;3.

I'.r Furiij JIL'. see H. & I,. I-'-irnis, ,Nn. .",41.

1461

. The hook

Tiitliin office hours;

i.Ttitiiate of the Stat

o to lie kejit >hall he npeu for iuspection n,,,,,,

and the llerk or Registrar shall pive a.'!*"!"

of an account or an extract there- .'"»''"

froui at the request of any party interested, rrr his solicitor,

1)11 payment to the Clerk or Kegistrar i>f the -urn of twenty

cents for such inspection f>r certificate anl the s|,ni of ten

cents per folio for such extract. Con. Rule 12t34.

s... II. . o. 1S77. . 4L'.

.'smff^StSaiK iiiOii^iih^-M:^.
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Rail 1M4.

CO.N»OLIl>ATEL> HULES.

CHAPTER XIX.

19il4. The fornix lontained in the Appendix hereto .'.liuU

be usecl with >u(li variationr nr modifications as ciruiimstah.o

may it'i|uiru; Ijut any variance tlierelrom, not being in nuitt.r

of .iib>tance. shall not atfect their regularity. Con, P.uK-.s

45s. 7iir,; Hules 1 .Ian., 18%. l.MS.

See Eiig. R. April. INM', K. 5^-

In TurtjtttJHd v. Fcaron. 40 L. T. at p. .M.'». TbesiRt-r. L..T.. -.lil.

" alriiougb tlie forms ^'iveii iu the Jadicnture Acts are not alw..liit..lv

I'iudilig. they are still of ai^sistalice as illustratilii,' the luejiiiiiiir .»! ill'

Acr." See also f>cott v. Creighton, !t P. R. 'J\i: Holton v. ;(-./(..„.

;) 111. II. L'Tii: UcCrMiy v. Uetnitiiif. !> 1'. H. 4Sl>. anil Himifll i-

Conkt. ;W flp. U. 444 : Sd W. R. «."..

; lie Forms in tli.- .Viii.fiiiUx to llie Uul*.s are all inelnried in Hoi

>r.>il \ LanLM-.n's forms, see sclieiliile. p. xi. of tlint vi.liinie.

MBMH
"C>&i'
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SCHKl>n.E.

Of Rvlf;s and Ordkws No'I' 1,'ki'Kalkd.

Il...;ripti..li "f Kii'i- "r OnliT. K.i.iii ti, mI.kIi ri,t. |,.-.,i.(i.

R,il..« <if thr C.nirta iif liiin.li'" I!, lidi lunl Tti'' wlml- ("|.

r..niln..ii l'lra» "f Till K.l... \«'A iCp.in.

i;iHt.« r«"'*.rv'.il.)

(l,.,l«» ..f the C.".rl .f Cliniltvrv. iKi.-ti.ii Or'l.
. .11> i'.|.

Cniirt Kill..,)

Kill"- ''f till Siii>r.-iiie (''>iir "f -Tinlicntn

iiTuVr tti.> .liutii-afirM Act, 1N>I.

Kill.-- V.a aii'l 4:i-

. |..ti.liiiif

eiriiii; tM

;it til.- tin

'i,^s letirriiiif ti> ^f\'

.lii.lt..... fi.r trial nf .

ti .11- I./); .m.\ .ai.-,

K. . Ill - uii.ii:i<t..

K.-.-, ,1 r: |... .,1 1

('I ;

.ti. Ill r.t

l...-ti..ii

nfiTiili

|,rtl

illlll

H r.laliiiK'

...|. nf til.

t,. ...lit

Ili.U-.

r.,v,.rt..(l ' .itinii- ..f 111.1

• f 1- I..11-. M'".-l I"

F..I.. \---->

Kill... .1 III.' I'.iin ,,f Al|»al r.laiiiin t.. o

tr..wit..il ..lii'ii-.n- Mt iii..iiilH.r. ..1 flii> 1.

i-l;iti'-.. A-Miililyi.t lllltari.i.

f,,ii...!iiL.l..<l KiilrH i.f ls.>"

11 Til- iili'il,.

,,.|ii

lltN t,. 1III4 (M

(ffi Se.' H.iliiiHwt.'il's Riil.s 1 oril..is. V. .'T7.

(6i S«H. H..lmrt.If'd'» Kiil.^ ami < »ril..i>. i-.
:{.'><-

I, I s,.o 44 V. r. r,, ,,. i:ni: Ma.-l™iiair" .Iml. An i l-i IM.i :'.l

ifti.

Idi .-Spe ll..llii.»t«l-. Kill.* mill llril»is. p. ^IH.

Ill \ ii«\i- I'si-iff 111!-, siiii'.i lav-ii fniin...l I'lif 111.' Siiirniii... I'l.iii

^|| St.*. ll.iliiiwtpit'. Itiilo ami Oriiei-«. |i. lltni.

l./l 'I'll.*... Ulll.>; llI'M' lli'tV ll...'tl r.>IH.Hk.l ll.V til" lll'll /.'I'/'. III!

Iiy til*' t'l.iirt i.t .^iiiii'itl. ami iii-i.iiiiiU'at.Hl nii lilril 1 '! .. I'.i

tin 'I'lii^ ll'ili' r.'lHtHs to tlie iiivHtifiiiHiit nf iiiiim'.i - in I 'niirf
;

11.11.. In /,•»/. M. ji. -•:;."•.

Ill Til—.. l!ii!i» r-la'.. tn tlic riPK-Liliiri' to i"' I'.ill'.w.'il .ii I -ml

i,.i-t>.il .Miiiii.-i|.nl Kl.-.tinn»: S... iv :l fA. vii. .-. I'.l --. :

..1. :-•-'. iV.> ami Sf: :\liil 1 1< liii' -U'l HI'.! I.aiiiiinii. .Iml.

ll^;iiii I .-iiT«-.'7.

i^- ^*^>;^;; _^' ^ ^^1^'i:pi0,^lj^trf^ifT'^
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UVUEUL Lh.—djntiuurd.

Dewripti..!. of K^ile . r llrrit-r. Extent to wind I'lin-IH-nlHtl.

kiilfH of lath Stin., iw«j Rill^ \mi {J).

Rule ISfla (./) {k).RiilcH of 2iir(l Marcti If^li'i

(>) Tbi> Huh rehituM to the iuveMiit'iir of iiioiirvs in Court.
iiotp to link HI. p. 'JIJS.

yk> Two Kn!H« l>P]ir tlm Nn. Sfp note II. A; L, Jufi. An, Jm
p. 220.

Application* to qnaah CouTictiona.

'Ilip fo||.,iviiii: /,*„/* pas^P.i hy til.. Ilitrh CmNt on \..u.iiil.,-r ITili,

ISNJ. uiKtei- tlie autliiirity of 411 \', c. -I'.i. s. \\ (D.l. uow Criui. r.-l...

f-ei-. Sirj. is not iiit'hrioi.fil in Ih** nlnne M-Iifilnle. as it due« in>i iv'l;n,.

la civil iimttero :
—

" No uiotioii sliiill Iw entertflintHl by this (Tonit. or h> jin>

DiviHion of tlio miiui'. tir hy any .TiKijrp of a i>Jvision silting

for the Citurr. or in rhunibfis. lo .pmsh a mnvirtinn, •tvU'i

.

fir oihfr procf-Mcliiiir which ha* been mfliie liy or hf>fore a Jn-
ficf of thf iVncc 'as (Mined I'V th.- :-Mi.l .\.t i an*! hriniv'lr

liefopH the 4*onrt i.,' i-*rfiunni, nnles- rln- ili-ti'inljiiit i.-; whtMiri

to liave pntiTtHi into a rrn'oimizance. wr^ii one nr niori' snfficipiit

viireties. in iIh' sum of #1lKt. twffjn- h .hi-tj.-c or .hi-ijres ..i

the county or i-laif within uhii-h -iuch > onv iciion t.r nrdt-r lia-;

l)een made. »r l»efope a .Iii'Ikc of th<' Oxmty I'onri of tlir :-i;.i

(fanny, or li*'fore a .Tn'i^t- of th** Hnpfrior • 'ourt. inn I

wliirh r«'i oirnizaiii »'. wiili an afliHavit of flie due «'X*Hinjoii

therwjf. shall In- filf*! with the Iteci^trar if th*' ' 'onrt in

"hicii .sncli mniion i^ nade or is (H^dini:. oc mil-'s^ the •[•'

ft-iiiiant is shewn to hav»' nindf a deposit of the like nuni ot'

Sli>ii \\\\\\ rhf iJeu'istrar of tiie '"onrt in which >U(h morion U
laioii'. wilh or ii)ion tlie (unditioi) rhat li>- will ;>n>sifrni" >'i- li

'• rlii.mri at hi^ own ctsrs and iliartres. and wiihon? any 'vihil

"T nffecti'd delay, and liiat lie w ii! pay th<' pi-rstui in \', iio-

fivinir flie lonvir'tion, <»riler. or oilier pr ediii-.: is aHir'i ('

his ftiM costs and fhftrc« to he taxed aei-ordtnc t"^ the con'-'.'

of tile ' 'oip-j. ill i-aKe III. oil V id ton, onl^r. or pn ><.•.»! im;
n#rmed.*'

Thi^ Hiii' r.'ninin~ in t-.i-ec «iii(i Mi.' ('riittimil C.ui.. .if IVii* I!',,

\. H"hui't. ]'. V. i: !:• -.;,.. I- I,.: ,,|.pli.-:tt,!.- 1.. ,M'|.li'-.Ui-- - ..

'|i»i*'h '-mni.-i ion- iiiim'! I'ro\ inciHl Sii.nu.'s: se.- 1 Kd. vii,. .. i:i.

The de'.-iwlair i- .\ a." .s>:ir\ (inrn- lo rh" '" nirn-zaiE'*' : //- *
,

.ff,ff„Ht',>._ 7 n. I.. It. :cr>: it i.HiHT I..- lakfn hefor.' a .In^i.. .r i h-
IVai-" l'"P 'In -nnntv in whieh the convietioit wa* mnde I*,. Thf
;Mtitin\'il '* the -nf'ttf nmst ut';rw-v tlir f:\'-T of tu.' «<<.:, ~ \--'w^

MMfiie.'. in any ofln-r inntter. and lunt^ -tate that thM- are worth SItKt

ov.r and alfv.- anv amonnt f>>>' n-hieh ihey may he lialde as «nref i"-.

:

/,'... ,. f,^',iii,"i. .,'/"-". .\n ;'*drtvif ol' inst'ti. ation \-y rh" ^nr-M ^
^ iM.<-.-vry; /.'r<j \. /.-,. Avf,-**-,.. IT <»nt. L»!»: i:: I'. 1!, :s(i::
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Rulti

lilLKS Sl'BSKylKXT T(l 'I'lIK KINSOIJ DATKI)

BULKS, l.s:i7.

RULES I'A.'iSTCn -.".ITll SKrTK.MIlEl!, Is'is.

laao.— [iVf Huh m (•,»). (:;>. (4) ; .-.N (.'); ->„,; iwcm.]

HI I.K OF HTM (HTOHini, iw.i«,

13MI [.ire liulr '.l.\

llt'IjKSI I'ASSKIi lirrii liKCKMI;!:!!. IMis

latT— [>vr litii, r.s-.'.|

lass— i.v,.- itiiir rs:i,|

Uri.KS I'ASSKI" 14111 .lANlAliV. [••'.o.

la2».— [.-<•< Hi,!,' iVi.]

rirr.Ks passeh itim I'KiintAijY. i'.«i".

ias«. — |v.',- l;„h -Hi ,1. I,. (I).
I

laai. — i.^..' /.'"/- :in.|

»a«a. — (>./ Hiiir T'.i-j (.').!

Ill I.KS I'ASSKIl L-Jm. .11 XK. 1!«i1.

I3»S. — l/.Vyjfnfs Rul.y II.-, ,„„/ ;.r,.|

ia84. — |.--" /;-/'. :i4T.|

l!l I.E PASSKK :;iTil MAHtH. I'.HfJ

ia85. All |.i-nwvlin..'> under "Thf ^r.vl !.
-' l,;r„ An."

K. S. <>.. c-ii,. 1.-,:;. -hull I..- ]("s' Iv ciM-r-r,! i'- l-..ll,,vi-: -

" In the iii;itt,-r of the Mi'iliiniii-" I.i,-ii A. t

"

"
III i\vi;i:\

-A. II.. I'laiiititf

Wll

I
. II.. IlrCll.linit."
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EnlM

C'0NHUL1L)ATE1> Kl'LEH.

Ul'LES I .>SSKL» lUTil MAY, 1M)2.

19JI7 Tlie Kinam * ..iimiittw rnny. snhji'ot to tli'' .'.-

proviil of the Attorn- _/ (ieiicral of Untiirio h»'iti^' Ir-r

obtaint'd. Hminjr*' for the iiivt*stmf!it of uiiy iiumevs ii) ( our

in tirst mortjrajiH- on landf* in thf Provini-e of Maiiitolni.

Itl LKN rASSi:i> 7iu .11 NK, lIHrJ,

ISMM. 'riif cof-ls of ami iiuidcntiil to tliu prot'oeiiin;;- i

the (itiirt of Appeal for (liitHri"*, iiiitl ii) thr lli^h ('nun

Jiistii-' for Ontiirin, und in iitiy l)i\ i-^ioiKil Vourf th'T..-!' r,,,

or in relation to the quashing of convirtions or orrlers. sh.ill

Itf in the ^!i^lort'tion of the Court, juhI tho Court shall n:i-

powcr to i|ft*-rtiiini,' and iltrcit li\ \ihoni ami to what tvi.

tliL' >aiiit' siiall he paid, uht'tln'i- the tv>nvittinn or ord*i -

iiflirineil oi' ijiiji>li.d in \vho!r ,ir in part.

H*H> ftfT V iftiii>-i'.". s. u. L. R. 24.

I3S1» Coiisolidat.'.l KuK- 117 i> ani.'iid.'d hv addin;; i .

t'lr |ir". .I'dini;- and niati«'is which it i^ ih<'rt*l)\ provided -'v !

l.c Itt-aM and d<'tt'rmine«l liv the Divisional Courts the fnlJM ..

ni^': !>o,H*«>«liny- for or in rt'hi n to tlu- piashiu'r of ...i-

virtions or ordor-.

S--V Kiik 117.

I94#. Cnii^o]id;il''l UuU's ;!-.:. :ind ;i.".'i ^hall not ext.ihl

": apply to prot'<^ diuL''-^ for nr in I'.'lntinn to tin* i)Uiisii;n;: ;

( "rivictioiiv or nr<1iT>J.

1941. <'.Mi>olidatod llul.' ll.'^u ihall nj.ply to tlie ro^t^

of ;ind iniidfnt:d to jirot'cnlini:-; f"V or in relation to tl.^

<Hia>liinL: 'W <'ou\ i.*?itin< <>r rirdt*r>J. whether tlie i'onvi<'tion or

iT-l'T is ;itTirnn-d av qii:i'-h''d in ulmlc or in part.

Itrl.^^< l'.\SSKr> ^imr .ITNK. V.¥C..

134S, —\Sf,' Vnl IS.I

1344.-- !>><> Huh i:in.l

1345.- !:'!< 'h'ii !•>, Huh I-JKO. ,„;,,^]

I34«. -^f<..
rhn.sr ir) of /.%//- lt;-.'.l
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ia4T. — |.<.v h'ul. 300.1

194«.— [*?. A'u/c 30-i.]

la4».— !>>'' /.'"/ lU ('.').]

IMO. — [.s't'c A'u/t'i 431>, 43U n anc2 Uti Ii.J

laSl. — [AVpdi/.v •«/<•.> '11.^ -i mill :) ./ Hide 4U1.
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ho»ik, ami III! suhdcijuenl prot'e^iin^s may '" tiik

,
- if till' ilooision li.iH '-iH-n iiivon in thf f'oiiii li-'Io

St- Ituleh SIS (.11 lUul l?*i.

A'ns Hiitered. hi'

111 tlir propi'i-

til' 'rni|ii

tils (d) When the jiul-iiin'iit of tin Sii|.i'i'iih- Court of

CanHila m appen 1 hiis hi'i'ii ii'i'tiiii'.l hv ihi' Hi striir of till

Court to till' firoper otTii-t;r of the llijrii Court, ho ^Imll tlirro-

ujioii niiike till loojicr iiiii) iit'oossarv I'litries iIhti'o^ niul all

siil*Hi|uent [iroii'oilin^'s mny he taken thi'reii|ion a*; if the

_iii{l;:iiii'iit liml ' 11 ^'iven or pronouiii-ed in tli«- Hi;::h Court.

See H. S. <>.. ,.. 1 ;.-,. s. fir.
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llic liiiii. iillimv.l Inr ,i|,|,,.,iniiHv. fiirtliir |.n.(rcilin^'> viill I,,
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Hill.- i:ui4 p:,.„m| I.v ih,- .sunr.^n,.- (-...irl ..f

-rii-lic:ilun>, .Mnl \|irll, I'tll).

11M4. \in •iiiiilltioh priTcdeiil the iHrform-
:iin-c or 'i.-(iirrciii-p ..( whii-h is intended to be r<in-
i-:.t«'(l ^U:M he diMtmctlj Bpt-rified in hin pleadiiiK

r.v tlie iiljiiniiff or defwidaiit m the case mav bf
""' '^"''if't IhcnTfii ;iri avrrmenr of ih.- tMTloiin-
.mre iir («riirrRin-H of rdl ronditiorw preoedenl
iieccssiir.v for IhH itx^f by thp pluintiff or dcffii-
'l.'NI. .,Ji;,i! I.,. impli...i iu hi^ ple:.-HiiK.
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AltA'J'LMKNT. Sep— M.\.m>ami.-- - Oupm: m Ci'MtMK I'l;"

l.NOb.

ii^Nigmiit'iii. luinliiiii III', fllii'i nf, tu':i.

hi*iikrii|iic.v ilMf> not cimse. titi:i. fiiC..

(.lejitli whei'f it 'lot-f- luit nuist'. )>li;>, tim.

after jiiilj:ui.'iit. IJI»4. Ull, irjn. IIJI.

twtwceii MTiiiir iiiiil jiiil;;iiii'iil. iH'^l.

<.f IxilL piirti.'> /.<»'/< »f. /if.. IIII4.

marriage wlifre it duf.- ji"1 r;iii->-. r.i»;;.

revivor. See

—

Oudeb to CuMIML I'Km kli>1m.>.

trail?;miss ion of ilili-rest 'Iih's not laii-r, (in:,-t;ii.".

Al-tUUTlVK 8ALE. StM^SAi.ts by the (ni m.

ABUIIKiMKNT 4)1' TIML.
Court or .Iiul^e inaj <triii?i', .Vm.

AHS('ONl)lN<; l>I-:ilTOiI. StM-— I'.AILAlil.L fH(H KKIH.Nt.S.

aorioii iigaius'l. wlii-ii iiiainiHinable. :!ihi.;[11.

attiu'liing onler. may In' ;:i!mif(] against. 1-77.

iitliilavils for. l:;77. IJTs I'JT'.'.

eutitliiit,'. 127;t.

form of. l:i7s.

Set"—AFHiiAViih.

api>licatioii for. liow iiiaili-. in ll.r..!.. IJ77.

1

aiM'li«'iili"ii for. how mailf. in I
'.( '.. Vlls.

copies, fertitied. may lie i^-ui'^l. I'-'M. IJMi.

date of. ll'St.

tlupliente to he issinil in. IJ77.

ihiration of. 12S1.

effwi ut. IX I.

f..rni of, l:*s*i.

iiuftiou to vacate, tliSs.!.

security rt-iniire-j. to W -^iirfiHeii in. llISO.

.s..rvi.v of, ll-TT.

claim of phiintift'. must he proved. 11^7'*. VlVl.

costs, where defemlaiit lias not jihsrohil>-il. \-'<\.

creditors, chums of. how reidvereil. ll'sl.

riylil of. r.t atta.'l; chiiiii of pbitiritY, Vl'<-1. l*^.'!.

damnsres. unlicini'lated. elaim for not a dehr. 12Tit.

d(>ht "f idaiiitiPT for »hiili aTra. hin- onl.T may is«iie. IL'TS.
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(ifffiulnnt, jimy hf l^r in r<> .U-lViid, ll^SJ.

wiilidiit KiviiiK st'cin I;.. l;;.sj,

dpfciii.', limy ln' allinvt'il ;it iiiiy tiuie. UMJ.
iiHHiI of. on Ifiivinc rrovim.-, ir.ny be iii,..| on uiliriavit. ]>.;.

jml«iiu-iit iisnin^t, vjilmily of. Imw luipeiuiie.l. VJS-2, lliSt.

Mll^tfi in ('biiiiibcrs. . unnot f..'t asidp. IJSt.
lands of, may Iw Muld under exe. ntiou l...foif V2 Dinntli*. lll>'t.

motion nuiiin^l iittjuliiii;; ordtT. lis:{.

order ^l);;liil^t. 1J77. S.f .^«pr«—atuo-liiii;; onl^r.

plainti.f imisT in-^ve hi-- clniiii i,iiain>r, H.'>J.

ri;:lit <>f oili.-r <mlirois to imiit-arh jiid;ii,ieiil of, 1L'!>1»,

pi-operty iur;i.'lj..,l. i,, },,. r,.>i..i-,.d oii ^.. tirity h.-iiia .illow.-d. TJS;!.

-ill.- nf, IL'M).

'ii'iril'iiii f jirnci'tds, IL'Sl.

.^ale ol i;uo,U attarlud. nnilmijzed. upon M.nlil.^ l.Hnj: i:i\eii,

IJSO.
hiiiil,- ur, :ii . x.Tiitiuii, 1 llJ'.l.

>:einiity, how \nu in liy, 12M*, IliH't.

all<,\vanrf of. 12N{.

.service of nti;i< liiii;.' oi^lt-r, lliTT. ll'Sl.

wi-it of Miimudus on, liJT", IJSl.

wild to In- rf^'iiid.-d iis. lliTT, IJTK.

Ai.^KNT lU:il-:.\l»A\T.S.

iK'Tion air;iiTi>t. wl't-iv iiiaiiiliiinnMf, liMK'tn.

wrvicH of. :t<Ht-^i;!.

ABSTItA( T OF TITI.i:. S.-.— Sai.ks ny riit; Cm k,.

ncreiirniKi' of. i\s -iirti(i.'nt. wliat is '.C^t.

I.m Indiw fiirilifi- ol.jfrti.in-. UXi.
'.rif'ni,iiti.!ii "f, wliiii ]-, !!.:{.

Iii-.tIu'!. < fiir!li.T olijections. {>."»:{.

iosts of iMf.-i-fii..- as to '.iti-, ;ir.!t,

rr..uii N-'I'lIs v.-iii!.)i- whiMi iioinut ro i>i-o.'iii.' dis.-harLv of. •.*",.

'I. fds in. iiiuM !i" iviii-f.-ivil, !»."."..

iviitals id. \uiw far fviiLniot' i.f fiicts n-cit^.i. '.CA.

deff< t- in. iini-clia-ef may -niiply, !t."i2.

(]pliv..ry of. to h.> tn;i,ie !.y v .-(.lor-s -oli-'itor ..n .Vniaii.t. '.C,]. >i7,2.

:u-i:Uv to n:ak-. ll.-.l.

lisrliniu- ..f i)onha.-er. fnr. ICl.

<I.-iii;in'i .>f. Iiy iiinvlia.s.'r. 1C.1. lir.::.

n.';:!.'<-t m iunk^. (-ff-'.-r nf. '.r,l.

-lioiiM l.n in wririn}.'. ITil.

.'\i(!tn..- to i)i..v.'. !l."4-'.C.<;. !t."i7,

whe:-.' tfrlt' poy^-issory, 1Ci4.

uoi.il tit!.-, wh.n- -howii, :i.".:[.
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liiiliility wi vt'Iliini' lni' iini .It.i lu^iii;:. !)

ri'iuovul uf, t)4a.

.MiisrHi- liiiiy .l.'i.'nuint' (lut-siions n.- in -mlii i< n< y of. '.

" limittTs of i-c.ii\»'.vniiv.," \v|i!it ;in', '.t.".>^.

iiiiliii-f' (]f, !(."'J.

imtir.. to 'IHiv.T ..l.j...ti.,i)s l.i liil.-, ^ li.n i,> ;„. .pn,,
ii!ij.<ii.nis t.i. wliim III li.. ili'livrifti, li.-.i. :i.v_'.

iinu liiii.i.-. :ir.i.».

ilispr.M.,! Mf, ii.vj. 1..-:;.

wiii\ii- .,]*, liM, -.i.-O.

(llljl'l'tinllx U, (ill.-. Wlli'll I.. I s<|'v..||. [Cyi. '.)"').

Ii.uv .1 f! ..f. !(.-,tl.

iiiri',. I ,[,.|i\-..i-. !ir,i, ;c.f,.

i»-!"i1-!, mil I,) I •> n:i'!.' ii, 'J.".:;, '.i:
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wiijii iu-f, :'."t;-'.»."is.

j^'''lii:n'''. faMfyiiif:, liiii.iiity -t" \<'U''.n\- fur. ,C.l.

|i''s^i-s-i..n. iitqriii-y sli.iuUi h.- n;;i'!.- ii.v w. 'CiT.

iniT (mstriii-tivi' iintifc •i iu'w- v~<- litli'.

t'l-inif t'l" riil..'. Imw uiiuii', nrvt-'.Ci*;.

wlifi't- ((Jii.liritms <jf -iilt> i.-li. \.- -,.i.i

.Iii.-ii.in ..f .|....,is ;..".

;'!in lia-i'i-, iiiii-.t Mfiiiinid, ',l.~1, 'J."L'.

r.<'iirilv ill il'vtl, Imw i;;i- .'vitlon. <. M.V1.

i»'f*'r*'ii.-.' ;i^ to titi*', iMT.

..is[.s uf. !i;v.i.

Wiiivci- (if i-i;:hi tn, IMS.

i*'ftis;il tn verify. priK-ceiliiiys iiii, JCiS,

it'i^i.-lt'i-*"!! itiouiiirinl^. lunv far widi'ini', '-Cii.

rt^tistniii'Hi of dpeds, rpffrrod ti» in. '.i-"'-'.

vt'snliii'iry "f pr'H-pfiiincs, inirch;i.--cv, lin'.\ fm- liM>t

iiiin. ;i5-S.

ri-<iiiisili<ii>s .'II lirlr. whm r.i I.' iNIImt.'iI. iril. '.C,*\

lio'.v ili-i.n.,,.,! ,f. :>:,.;.

sut!;.'i.'n'-y nf. Ii-iu .Iptfriniiirl. '.Cli. '.i.".;'..

tirl.. .li'...N. r<'L;i<1|-!ninii of. \>y M-it-lni-. \v!i,-]i n..<.>,'.-^«!

.!].:, 's .>f. wii.'ii ti, !. fiiniisli.'il. •XtTi.

I';itiiiiry nf vpiidAr lo furiii-;Ii. ,n;iti:i."l l^v -

i>i.Mlurti.)n of. f.p, v'M-i'i-.aii'.ii. !ir,i. :i.-:.,

n-ritnls in, h-nv for .viflciui'. 'X>\.

Ini^'^. ....-i.lpiunlly -li'^.'l, .<...!. i.uivhii-i t,iii\ pm-h
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ABSTIIALT OF Tl'JI-K—t'oii(i««i(/.

veiidoi-, xilii'itoi- in'. n* dflivei'. U'A, U7,'±

iua.v bt' reqiiin-il In |ii>i't'itl, M-VJ,

ricBlpptiiii; to ififfct. i>nicli;i>iM' may lif iiiirlniriz»*(l, '*'»-.

veriticaliQU uf, 054'tl^tl

AlCKFTANCE OF SFEIVUK.
hy solicitor, of wiii, '^''X

veriticutiori i>f on i-iutrinB ju'lffment, 768.

uivd liot III? \fj'iiifii, ri3;{.

A<.-C]IH:;NT.

jiiri!*(lii-ti"ii lit" lli^h r..iii-t iii tjises <,i, KM."..

lost houiU 111" -ither iiistrumcii's, 1.". .

mffniriK uf. »> yiiniiiul i>f ivliif. 14. 1.".

tiTri - nil Mliii'h relief srant''"' i" ••ii--'*''* I't'. '"'•

Mi iilNT. See

—

Ai)MIMSTbatio>; —Mas-.er—MnBTGAdE At in-.vs.

jiclimi fur, iiK'iinii fi'f iH'dfr fm. in tion-ni'l't'arainf. M'.t.

wh.-ii it liPM. IT.

iwlmiiii.tniti.pn. ..nU-r for. wli.-n miuiTwl. 11S.V11;m>. W.C I I'.H.

ii!c», it.h;. niis.

aiipliratioii for. in ilefault of uppfurance. H41t.

appointment to ascertain niiat mliiiitttHl. ami ulut conte^.tiil. '.»IH».

Iioobs of, as evidence, *.«t7, tM»H.

flflim for, liow imlorst'il on writ, -7.1.

couiplitiited. reference of. to Koferee. iCA.

ilamaces, refprenre sis to, HJili-,**,';!,

eviileiH-e of. IM'T. '.H«l.

i'liiorseruent of riairn for, li7r». &41.'.

interlocntory order for, when arantwl. M'.i.

ePfPft of. srjo.

jiirisdii-tion of the 11. *'. -!. in matiers of. \:^. 17,

nia>- lie orderi'i. al any sta^e, S3"

motion for or'ler to take. S-ll). HoO,

notice of. f<<i>.

order for. hou oMaiiied, S41i-8.'l.

preliminary to otlier relief, may he ordered, H."l), S.M,

" prolonged.'" meaning of, in >.. l".i of \rhilnifi';i Atl. s'iri,

reference In tnke mav \'i' ur.i<U- ;n anv stajre. S.".!!.

rests, lakiii;; %viili, ST'J-NSlt.

'settled. Master ii^ay imtniri' inl", '.Mil.

onmninry ai)plication for, M!t, S-'di.

snms of ?S and nnder, alloweil on ojuIi, OffS.

nnist not aircri'cate morft t^han ?4(Ht, MOS.

oath mnst lie jiosltive, 9"S,

surcliarK**. particnlars of, nnu-t I'** served. l>on.

youpfaprs, wh<>n nPpt?sBary, lif'S.

wilfiii neul-ci iiml d.-fault. nT2. hvJ-SST.
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ACCOUXTAXT.
Court muy obtuiu uasiotiiufe nl. J4-I.

ACCOLNTANT Of SITUEME COLKT Of JLimATl UK I'Oll

ONTAUK). Si-t JIONEYN l.> CuiKt -UHUKll.- in Ci.lKl

—i'AYMt.M IM<I ( ULIU l'AVMi;.\' '11 Vl t'uLBl.

accounls ti* Ih? kfpt hj, L-4-:i2o.

imiiuul returns in In- tuude I'j, ISI.

uiUHiintiufiit of. Iiow t"j he iiiiule, ITJ.

audit i>i at-fuunts uE, '2'2i^. --.'.

auditor-; ot hiK)ks uf, how iipiiuiutfJ, -->'.

rfuuuii'rati'iii ni', "Ji;;'.

report of, '2'J^X

boi'ks to liv kt'iPt l).v, •J'Jo---^.

oiit'ii to iuwijeilioii, --S.

i-ertitifute of, 'J.->f.

cheques issued by, 01^, •ill*.

lUuui I\v, iu Uifirljjayc actinii. how lJll•^HLl. '."'. '."'••;.

corporation sole.

debeutiiri'N iiivt"

dirwtious to liai

duty of, ISa.

fSpenses of oUii-'

iSi.

k tu I

autliiirized. 1^4.

1- iiioni'v ioi. ii'.v

lUarjjf ou iiiconn'. Is4.

how to be i>aid, li'-lt.

fees of, how puyable, ISl.

not to be taken by, tor his .nii nst-, IS

iiitereet, how to he credited by, JJti.

compound, when to be allowed b\. 'J

date from which payable by, li'Jti.

investment of uioney.^ nnder cuutiol of. ln.w n

moneys vested iu, ISJ.

investment of, 1S4, 'S^7i.

mortgages to be taken in name of, 'S2s.

discharge of, :i:i4.

Otiicial Gnanlian's dnty as lo

proof of claim on, !>•>."». !MH».

oath to be taken l>y, 174.

office of. vacniil. iir.>visi..ii in ca>e uf. IM.

Official Guardian's aotounf. return of. lo lie

payment of .iioncy n> mni-ried woniiin. •J'Jl*.

af^'l;r

proof of chiiiii by. mi-", !»>'•.

salaries in office of. U<>w paid, IM.

fieonrities vested in, ISl.

to b.' deemed to !>(' heM

anthnrized, 1S4.

l.i be taken in name uf, 'JLIS.
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ACCiH NTANT, Kir.- fnuluni' ,1.

h.:.Kk. lioiuiiiinii, iiiiiy I"' imuliitM.i i-y, tor iiivMih.-iit. \M,

tiiiiicffr nf, til Linnifil u>.iii;iii •iilitlt'<l, *J-.t. :^t»i.

yiiitf.iv' lie '.miieH, i<j Itt' k.'iit tiv. JIM.

liow to be kfpi. 'S2i. •J*-'-"».

Suitor"** tVe Fiimi .\<romii n> l»' k.-iJi b>, 1>.'. 2'J4.

piiipc.-.- ..1. IS.-., -.-.M.

Mlllihl" iiuniiit'. trilll>tVr to. iN.'i.

Siisi..-n-t> A.Touiit, to I..' kept liy. --4.

intfrt*t tens.* nil iiifoniits trtiu«f<'i'i«;<l i". --*

i-imi>. to liH tniiisft-i-ii-d Til. !.••_••;. 'Jl*7.

teimrt' nf oHiff, 177.

Toronto tJ.'in'rnl Tiu-'ts »;o.. aiitlioiiii.-l lo inw-t t*M. IM. 'J:!.".

vii'-niny of otflrp, jnovision in i-iiw of, ISW.

ACTION. S." -AtlATtME.NT—AlKMNT- ('.VISES lU- AlTinN—<*lh>SK

IN Atlin.N — Costs — K.iwtment — t:xECUTHJN—

.11 , i.MKNT - !'AKTIJ>—SiAYl.Mi I'WK tt:iMN<iS—TKIAL

—Writ oi- SiMMfiNs.

ill.iK.i,,..!!! of, »W«-lMC.. S.—AlIATF.ME.NT.

iit.si-uii.lin;; liHUi^r, iiirainst. .S.-f—Aiim um.inc 't.«TMK.

ulisHiit d.lV'iiiliUits, 'ii'ii uiiiintniimlile ityiiinht. :;iNi-:iIl.

lui-oum I'll". rt'l'.'rvme of, to Ucffict', <fi. S.'.,"..

n<l<iiiiL^ l»iini'- to. oil tvaiiMiiis-inii of iiiteP'sts. t;i»7-iii;t.

Set- ORULK Til Co.NTIME l'H()(Kt:i'lMiS.

a.tniini-iniiinn. for, liow enlitlHl, J."S. S'c>— AHMIM>TitATHi.N.

(oniUiLt of, iiiiiy l)t' s'v" '" "iiy l»>^^*.
=''"•

iiss**sMii*'m of ilaiini^fs in. Sft^AssESHllKNT iiK Damai^es.

a^^i(.'^lll;• lit. p.-iniiny, ffftvt of. <i'»t, t;il7.

ajipeaiiin.-.' in. S.-e^Al'i'ViAKANt K.

Imiikiiiifii-y of iiiU'iifs. t-flVii of, <:";{, tin .

hoii.l, on. jmlKUU'iit, liou- oliiaii;.'il in -I. atilt of a,.iit>aran.v. 77-'.

ran>*t' ul", wlu'ii it snrviv.'s. tHiM.i;ii*.

See

—

CACSES ">P AtTION.

.lass, on I'Hmlf of, L'.'S, :i.-il-:{74.

loiiiiiit-nft'iin'iu <if, -*"'*>.

a-i against imrilrs -.vUWA in .M. O., suT,

roH'hur i-f. wh.'ii for nilniinistraii'iii, laay b.' aivfii to any party,

37* I.

(01lfl.s^ioII of. St'*'—C<lO\(lVlT AlTIONF.M.

<oii>uii,iai:oii of, ti:i:t.i;4:.;.

coii.hHl of, 'i4J.

.ontiinnii::. on ,!..ail.. .!... •n-i\''v f->v. uIihi n-v.'.-ary. <;.':i-.;i 1.

(ostB in. Sp*"— C'»sTs,

cros*'. - iinyo|i,lati"n ••t 'UJ.

.hMtli .-1- piu-ii.'s to. ..nv.'t <•(. r.n:i-r,ii,

*Vfwtiv^\ '-vh.-n V hrfviiiif^. ';"7-t;U.
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'l'iVi;ri. st.ikiiiK out. 4iM-17n, 4!tT -'iirj,

iHi- i-.'t'ii-rii T,, i.,;,kr ..-i..v.T>. •;:.;". "itii,

('>1K>.

!^ff~ .•lAli'IMK.VI (tl- lllllAil.

liftVii'l-mr iHii nf jiiri-iti.'iinii, \v |„.f,. u i;,.* ,il-;iiii>i. .-Vhi:!!!.

(irvnlillioii ,,r .-.tiih' lu'luliliy, HV. r .if 'li';i '.iK",.

ilJM iintiiDiiiiii'i- <Jt', <>J'->-i::>4.

1 11-1.-. i'li. 'hilt. !;;!_', i;:;:;,

.'tr. .1 nf, ;:,*..

^li-Ilii^'ill (i|' il:r.Mll'-. I'll!' ,\-iUit .It' 11.'M I'li.'lnl. Jit"*.

r.ir .l'>i'iiiili in iiiukiim .ti-.< i,\,'i > ,
i;,''.i, >;>'.».

uivlim -.T-iiMv 1 II 11-1.. I ;ii.

I 111 111-.

j.liiiiiriiW rt'fiiNil Im aHi'ini ' i- . ,,Miiiii;i'i.iii, tMO.

tiill.

\v;iiti ,ii' pnis.iriiii'iii, -;:;) (;:;'.i.

wli.in 1 i.piiuiit witliMiii .1 l;'iiii>. 2~t\. JT".

t'Xi t iitiuti ill, /I. /./., l'-«h1-. l<''.t'.».

iiiii.i- ntn,

a.iriiiu.'. inn.

(Juwi-r. I'm- aswitiiiiieii; ni". llii;i.

loih. f<i<: i)f,Hi:. llltl. mcv
St'.-- Kxtxniu.N.

linns. :)y;ini>l. 4i-_'-4i:.\

.ti.-.-nlv,'.I. I..>f..iv ri.'li.iii. H'-..

fuii'itfii (lpfi'ii(liiiiT>. wliPii iiiniiUiiiiiaMi' mu.iiii-;. .".i»i-:;iii.

fui- it's-' rliaii £111 not nitt'rliiiii.'tl dy U. »'. .1.. tl.

fii\.,t.iiis. 4(;74i;'.», 4TM.

luisl>iiii(l ami vvift'. Iiy aint ai-aiii-i. 4;;n.

iiirlii(!>'s " ppfititm," "J,

inl.Mit. liy. :t47:!4'J.

;^>iHiisr. ::.'n.

i>-M.-. -n<\:^ in. -.p:;riit.- i:i;ii .if. i.-.T. :;'j;;, i::i. I-J. Ti:!. 714.

7l!>

j.MIHi.'T- uf .MIH.'S .if. l'>-4:tl.

j'linr ami .-.\-.'raI .laim-. Joiiiili i- .tf. 4::!,

.JM.li.-. wh.'n tl. In- iri.Ml liy. \vit[i..iil .jiiiy. LM-l-":!

Ji'ii;:iiit'iir in. m'iti.^iTi fur. 7>':!-7st'i. 71 '4 -"!•.'. "*i''.i.

li.inil. in .Iffiinl

ivii.-.i I.. It.'f.ii

I -.1 ;ip;

\\'ln'n' wi-ir >^i"'.ially

S-'.'— .TlTimiKN T.
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AVTlOS—tOHtmiiiU.
leavt! tu ilt-lVu'l, ulK'iv vMit opt^ially iuiiui-Nfl. m*4-!}I.ii»,

lit peniltHM. Hev—UkH l'EM>i:>N.

liltiiu-> lit' I'lir^it'ft tu, i-tniltiih liti, vti, cr oi', *>>*'!.

Sff l,i;.\ATii.».

tii[iriiiiiiiiii< fi'i', ii^.i:; I'.'Ih:.

l.iu. ..niiii;;^ ill, inc. iii-j. \-jx;. iJiM-., i;ii(i,

murriagf of imrtlwi to. ettVtt "! '''"^

murritHl woiut'd, hy, It.Vt.

tiimiii-i. ;;.M. ;i.vj.

ii[t>iiiiliif( ut iu Act ami /fufi«, '^, '2ft],

mfiii |irutitd, for. jiiilKUitiu iu »'j'''iiiniit wUvw umi tu In* imi-

ilt-iii-i- in. 7)1."..

uiultiplii-ity. iti-ewiitiou <ii, i:;, J4, (il.

notiif. Se*-^— l.ls l't;.M)»:.\s— N"T[n. -Nirmn ni Ai riH\— No-

ra i: ov AIoTioN- Niniti; uv Tbiai..

OHicinl itetVitr, r.-Oivu. . to. <.£ .iii.-.-.ii..ii» in. s.'.!.

fur trial. V.4

Sfe—OMUIAL JtL^LliL^..

partie> t<i. Set?—I'AaTlKs.

uild.'il ill il. O. "lieu ii'iiiiu.-iii'.'.i ;ii:..iii.-I. M'.7.

iwnat. roDiiMiiiiKljiig, )!4:i. IV44.

[...'rsuiiiil reprt'SfUtativ*'. Ii.\. III. :it^, :iti.'>. :!)>!•.

)>er80D i-arr.vJD;; nii hn4ill.'s^. in name m>t 1>n "\\\\. iiuainst. 41^.'-

4li!?l.

hum i,t'iiili.iilt liti, IHIT.

jilfadiiiKw in, 4;[4-.'il'(>. Set-— I'LH.vi'[.\i.>

—

.'^i.mkmkm ni Claim
—Statement nr r>EKE.\i t.

priM-ttKlinni" ill, wlieri' tu In- i-arrital i>n. i;i'4.

nioM-ij "f Inmi. fi^r. Si-i— |:.iK(T.\ik.m.

rfffrtH', spi'cial, rpfpi-i'iicf to, s.'l, S.VJ. s.'4.

reference of to referees, for trial, >C\\.

'ini'stiMtii* ariciiiii in. to rfi'MVf-.. s."il.

rtn-'isiratioii of. a.- /w iHiidftm. 147. 14>*.

may be vacated. I4S. 14'.'.

rriixitnt. Trial ..f. 747. 7.'.!). 7."].

rc^toriiiir. attfr iiiviiii>oial for default in niakin;; di-i "\t'i\', *Vi'2.

several (au>^t's of action. SHpanitt' trials miiy I"' opii-ffif if. 4111.

f.tayiuy. Sti-

—

Staying PBocEEDiNcis.

survival of rau>.' of. -ai dealli. <>i»4, litts. r,i';i, f.iii.

tP^t. staying otiiers p^ndin^ trial of, tUI.

iransniLssjon of intiM-isi of |ijirii'>s to, ..nVrt of, iliKl-llll.

trial of. 4;u, 7:!4-7t;7.

S»>«—TRtAl..

vexnrioiis. 4tM. ItJu.
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writ iif Miiui'iKiii^, In lie .•niJiiiiiit •'i lis, jrnl,

.Sif- Wait o> Sl.mwii\-*.

\\ronij itfif>»ii, I>|'»)ikIii lu mn )'. 'iJT-ri::!i.

A(TIi»N TO ItKCnVKU l^VMt. Sw- K pu iMtM.

ACTl AKV. Se.- Kxp»JtT8.

iiiiii't i>iji.v •iliniiii ii^-i<-riiii>>' i<(. JU,

AlUd.Nfi rAUriKS. S.- .M.v^ikb rAimiH.

Al>UUE!Jfi».

ilflHiiduut'tt, to liL- utaleil uii ii])]i«'iiiiiii< ' , :;i.'i.

I'l.r M'lviri', ;il5, :tHi,

illli.^t^f^ltlll III', (ju writ »i -utiiiiHiiis. .i. „ J<;."i. •JtiH.

tir«t [U'lK'wiJii'g, J'"*;.

i>iiji.»i<iii lo iiiilni''- on writ. •«'••. t .,f. jr,:,. Jtif,.

^raif ill ;i|ti»»'iii"nii">". -"•'. ""
imiriin'-.. wli.-ii I.. Ik- .li>. I.....'.i. -JTv

ItlHitiiiffV. wlitii t(i Iw iiid(Hft?(l Mil wrii. \li'ht. JUii.

.liwlri-.iirt' of, 1^- •iiilirjitui-, •JTti. ^"7.

-oliiiiiii'V. \\liiMi Ki III' iiLi|<'i'>^'(l t>t) writ, JC.', J)'><j.

,il.'ic:iiii;>. -JT4.

futoil ill ;iii|M'iiriiii'>'. ;il."i.

AKMlMSi'llATlO'.. S.t—AuillMsiRAiim -- MAsi^Jl's ih i n.>.

I'tKSO.XAI. ltbl>KCSL.\TAri\t.

mrniintfi wliirli may Ih- lukfii in r.riinti i.n: IJ"".

paniiw I'nuii wlmin rtHiuiii'il. i«> lif uriiiaial naiii.'^. :H'.4.

Siiiii'uiit.- Ciniii. passiiij: ill. h--w lar n li:ii i tinTi

tor. :JH7.

uiiifh may l>.' lakt-u, uii.U-r mlinai'y .iU'l^ in liir, I I'.i'.i,

l-'i IJ.

in'lioii iur, i-i)ii.liii'i .-1. iiiiu lit- yivi.i m any pai-l;. ilTn.

iitKliti.i-. wlit-n t'liiiil.-il In, :i7'i.

pffs'iiinl !»-iii. ^.'I'laiiv.',

acniiist .l.'li'u.iam f juii-il

i-nillKit 111- r.iliiltilli'tl Willi ;iriii

lifl.iiv innlmit'. ;i<Mi.

K.iiMiliilatiiii. of. v^illi •iitii'j ;iii

tiiui fur liririEiiii: hy If^Mii--,

wiit'ii iRTPcsary, IIV".

ad.liiii: iiartit'^ in M. <>., •Vj.iK

a.!v.'fii-'ii!.'iit for ^ vditois. .li-trit.iu.nii ••(

jn-bm.iH ul„.

,\li.'i: .-^iiiirl.-l

I"

i.'\r of liii!. nifj

T. fl'r. I of.
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AI'MiMHTltATIliN - r„.,l,Hii,d.

iL'hrrilM-jii.'hi ha . i>'<Iit(>i.., Mirliil«-iii'> oi, IHM.

wliHt it t- !•> roiihilli. \HH. !lW.

ttlxll 'llj-IM'tlMMl Willi. IN»4.

iilli'ltitit <.r |i>'i>i>iial i->'|ii<'-i'r.iiiti\<' ..- I.. < rt'.tinii--.' iIimiii-. \r^i.

iil>l>lli iirittii ri.i JiKlviiit'ur. Sr.- ,,.f,.i luouiti.

II—ct"., (IrlL. i. 11. > i,{, wlliu UI..1.1I. I'.pi;. ll'.Hl,

n-ini'MiI of. (till til jiiixlii timi. iii;i\ li.' i<-iiiiiii<nl, itiMt.

iKti'liiliMirc "II |inH>f tit' t-lHiliiN iliiillliitt ••olilti-. :'m1.

ntlfhtliii;: ]>l •tlinuH liy ii.t...ii* ^.h...! wjrli jiiiiuiru-iil. V.T;,'.

t'lM'i'iiiut' nt* juiimiiiiu iiii. ::'*'. iiir>.

»|itNiiil (liiftllwli!. 11- h., IHi.V ll!Ml.

I I'.Ki.

i''>)riiiii.Hi((ii ill lii-ii "t iiiM-ii I'll. Is. i;;Ti-i:>7;t.

ftiiiilit'iwiieiiiii III iitr-iniiil ri|iit -I'litjiii*!'!-. iillnwiuti f nl. s!i7-'.Hi(i.

I L'l N I rji 1 1

.

S"' I'KK>n\AI. 1U,I'RL-.i;maii\1..

"'inliitt lit |iiiHf.'iliiiu>. -iit(i»l ilii-i-, li.-iis iiiii\ I..- i;i\.ii n-. to,

ft :!7i'. I 111.-,. II:h-.. W.y.t.

.i'-t« ill .Kiii.ti fi.r. :[i;:p. ;itm. l |s<i. \\s'. kc.i. i;:71-i:;:;!.

fi'iiiiiii—iiin iiiiii iii-hiiisciiicmv.. i.'tTi i:i7:;.

.\lil-tf|\ .Mm Ifli.ii, UN III. l-_'lll,

iiiitiMf«iiiy iiiti*.ii for. :n'i!i. llHii. I1S7, n;i7. i:i7:t.

^lllliIll^^. ii.tvi-rtlMiiH-tiT for. wlinl to t-tiiitiim. '.h4. ltl>.

wlini ili-'ji.-n.stil with. !hi4.

mti..ii- h.\. v.|ii.ii >tiivil. ll!il. Ijirj.

iiPl'lyiiiK for. iiiiiM proM' ilaiiii. Hhs. 1 Is't.

Itrinuitiu ii.ilou l-.i. i, n.-t j.imm , |,iiiii. llsy 1 IM».

I..- iiviliror ol" il.'ii'n-i-il. HSU.
cliiiius of. iilliiirivii jirovhiu. when iinii.H-psoiry. !iL*ii.

nt'ce-'i>nr,\. U'Si.

iillii|ii\it ii> io. of pir-^oiiiil n|iri-iMiititiM'.

'.Kl'i.

liiiii' for iiiiikiiii:. iKll'.

mljiifiiiiitioii on. tn'-J. ic:.

iiiiiotini-iitioii of. wlifii n-qiiiiiii. !H»:i ir_'|.

llss-iivi.

.ii-iillo»iiiifi- lit. iipiMMt fi-oi;,. ;mii;.

miiii'iiii- ill >niJi»irt ol. :i'_M'. !iji. ;ni;;. nss.

11 VI.

fXlUllllllltioIl of. !>> I..T-ri|iiil li-|.i.-^rUl;iri-.t'.

how |.roM.,l. !HM. '.iJl. Ifj:!.

iiit^r.\»r on. wiifti fiiiiil'-i! to. 1."ii ii;;;.

not if.' to prnv*'. IfJ".

l.'iiVH t., „:i'\L' out i.f j;,i--

i*i1ioiioii. ;ni.
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AI'.MIXISTUATIO.N < ,.:, I.

rri'cllh.i., .I^i.i, - .1,. j..i..i..in ..1, . Ill ..I iniif

l.'l-Minl |.i,i....,,iim,,

l""''l'^' I.. M.ri.lu

I4?l

....I. >, livii I , ici. •,.:;;

."...lllll.il. VMIIII.'.I h, |,M.,. u. ll'.'T.

I'lii'filili. i-l .nil h. i;i(il; \Mi, 111,;. 11 ,l!ii.i>, '.i_'l.

jinliriii.'iil iiliMit.iil I.I. ..ii... I .1, iiji,

Ilill.i il]i|'l> II. II fi.r. 11^.'., US* ll:.ii

I"' I" .ill.llil 1.. |.n,.. . I.I 1 n.iii t.. I, 1,1. .i ',tl;.

Jllli.illi linn. :jll.

i.tiri' )' iilli-wiii i'|. i.t ria

'.IJl

l\)l>-|| I'iilllll I'll.l. ll.il- I.. 1... ^. M, i.lj).

I|..|i(l* IM. lll.W IH I.I. -,tit. IC",

mi.ilmi.l. 11 iij 111. i...,i|i|.,ii; :.. ivii;„.|. •,rj;, 11:17.

>in>filii-.
I

'<''.: f. : J'.

I lili. I. .l:...i ,.;. .il-J.

>tuyini{ luliiiiis !.,.. iilii.r .ill 'mill. 1; ti.i-. 11:11, 1-jii:;.

iipi-t.|iM.il ' \f(-iitiir. ii.i.rc-tiiliiliii. i.f. Mil. 11 111 I ...>-iiii imi'i. :.i:".

ilellcifiic.i I.f n*-..N. Il^ It yfoiiiiil till- ni.i.i.m,.^ ii.r. 1 im'..

•-.111.-. liiiM II. I... iiiliii,Mi-..i.-, . ... ll:ii-.

iltifi^hnit rniiiini I,.- -.-1 u). I..I |.i.i-s..ii ..11111111111 iuu. liml.

.•^tiinit.. I.f l,ii;.iliili..u.^ II* ii tiiii- III a.. I..1. 11:1!,

.ii-ii*.-!' Ill.l.V lllltllill ,jll.ll;!ii..|ll t"..!-. 1.11 |:.,iti..ll, U.S.".

ivlit.ti u> \-r iti.'ii nt li..ii iyr. !l;i7 l!:is.

illl.rlic.ll-. :- I., .ill-inv ..1 .ill.|.^i,:,|M dil. IIH.-,.

dUcrctioii nf ('..nil a* 1.. ^ranrim jiiili;ii,..i!i i..,-. ij.ii.

in-Ilililltii.li nl i.'lali- at'li-l- a.l\l.. I' ill II .1 ai-i-.n ', i,.i! (..r,

:;i;i;. :;i;T. 11:111.

wiilii-iii iiihi.. :;i;7.

i-lalc. iii-i:;iiilical.l. i.li.:... Itlin. I lli:;. n:-:!.

i-i i';-nr 1 Ta-.tl-l I..1. 11**. 1 l*;i.

i-.\.-i iMi..h . r...;l..r. iiiiiiit.v I.f. I!:i7.

.-\.-iUtlll-. Si... ;../(.| pil--...!!;! LIT. ,.;,ial I.-.

.I.li-

all. I., 11 .- p. a.ii :;i-.l, :;,.•.. Msi;. ll*s.

li.-ri-a-. \ ii-|.|. -. iilalii., i.r, «1 ,1.. -..m.l III.:..

i/i .s'.a /..(/. 11. Ii..!; a:;a!-i-:. f.,i. :;(7, ::r..'.. ..iIi: 'is.s.

Iiia.i -11.. I...f,.i.., i,i-.,li,ii.. -IiKi.

|. II. Mill; V. Ill 111



Uli INUEX.

ADMIXISTKATION—fo»(iHBid.

expert*. Master vauuot employ, in action for, U'J^.

fui'thtr directious, when dispenHed with in action t'ur. l-HXl.

heir, may apply fur, on morioo, 11S5.

parties to atttoii by, Ittht.

representatiou of, when authorized, :Mt;, 347.

when to l>e iiotitied of motion f"r, 111)7-1 l'.l>.

indemnity against covenant in lease, when action may be br.niubt

to obtain. :{>!!>

infant, not liable lo aicnunt in action for, 8fiS

defendant, when disallowed <;ostH in action for, 11!)3.

how served with nofice of motion for, lli):i.

judgment for, ;i71.

Local Master cannot entertain application for. by. i::i4.

notice ot" motion for judgment, to !> served on. llli."t.

injunction, how obtained in summary proceedings for. 120(5.

interest on debt*;. b..w lo be computed. 1.5». VH), Itlt. 90);, ftlH. ll:.'0.

letraoies. bow to Ut- computed. S77. SSI. IH'.'. ''-".

jm';.'ni'iii for. on suiimiary apliliiaTion. when granted, lis".. ll^N

refused

carriage of. IVXt.

Chambers, when siranted in, 11S'-11'.I4.

Court not bf.und to grant, 1201.

,[,.visees niiiy iii<]ily for. US.'). IIMJ.

effect nf. ;ei). 11W. lllHi.

entry -f. TJ*i7.

form of. 11114. U'.tli.

.eiratees may iipply f"i-. 11?^"". 11"2.

limit.^I. miiy he. llinl. rjilj.

Local Master, when he may grant. IIIH,

entry .)f. wlii'Ti made t.y. I:!il7

niniion to vary. :i71. :i7:i.

set aside, r.'fiiscd. 111H>.

next of kin may apply for. U^\ 111)2.

office eoiiy to bt' served. .'t7L :172.

o,. whom to be served. :171.

opposed motion> for. to be beard by Jnrlce.

111*4.

1201.

personal reijresentai

persons served with.

111*4.

may apply for. llOi;.

Hit become pnrties, .^72.

nor liable to ai coinit. :'.72.

Ti^bt of. to iittend procfedinir'.

372.



IMIKX
1478

ADMIXISTUATION—r,j„,,„„,,/.

jlHlfc'iufiic fur, s.'i-vi(t. ,it'. ;J71, ilTj. \]f> til

'"«"*"-"•- "iiii, .'171. :iT:i, ill.,

infaiiis uii. -llii,

luniuirs (111. fill. (11
"UTiil iiiiiiliniii.iii. I,A\ ll:i.-|

Smtutc iif l.iii,ii,ir ,. ';„^, ,. ,

^in.miK ilitioiis l,.v nwlii.,,.. .,ir..r. lim. l-.i"'"''
in-(i<c.'(liii;;s uii(l.i(. r^iyj

wlioi, r,fi,,„l, :l,i,i, us.-. ll,s.r UN? ll.|„ ,,„..
leirat..... lliny ,i|,],|y „Ti iii„ti.,ji f,„., I IV,. nil-.

"•
.

I1.1-.

«i n:c'.
niinuM ol,tni„ till ,,.„,. ,•,.„„ „„ ,„ „,„„„„. .„.,.

parti,.^ ,„ avti.in 1,,. .,-K-i. :|iy.:.,,;s ,,s,i
iw„.rs „f. .„..„ „„.y ,.,.„„. Wk , ;„ri„„„.,„.. ,„,,„,

pr....f "f. wl.,.,, „e,„»,.y. „„ ,,„„ ,„,, „ss
'"'

^,...—AmiiMAM- srratiii. ( i,. lu, \,
lil»Tt,v to atti.nii iii.|i|.i.,.i|iii»,, „iv,,,.i „f

-., .,-j'

I..Knl .Ma„^r. jurMi.-tk,,, „f. „, „,.„„ j„,|„,;,,.„; ,,„, ,,^. ,,,,|

liuinni. how sci'v,.! will, jM.laiM^m f,„.. n,,, ,|l
Ipfi'n.luni ill. uMiii ,1 „,/ („. f,„.. „|„,„ ,|„.,„,,|^,^ ,,,,

.MHstpr. i)o\v«>rs «il', in intiim t'..r. '.»llt-'.i-J.-|

>hcMrl(l not p,.,,,.,.,.,! ,j- i„„l,. ;,l'.l. IL'(Ki.
».'• ,i//;ra— |.,„.:ij .\|,|.s|,.|.a,

.....II...V ,.^nli»«l i„ ,„,!„„ ,•,„. r,. I... |,ai,l i,„„ ,„,„.,. ||,,,,

'I'"!!'!!.!!!! f. ,,|.,1,.|.
f,,|, ,|,,,|

iiic.itv.iiBw.. i.laiiii „f. li.nv i,i.„v,.||. '.iL'.-i.

miitimi !,ir. fourteen ,Ia}> ii„ti,.e f„ I,. „i,,.„ „f. u-7. \m
i™iiioi.> h.v. IIS.-,, iiss-ii:ii.

,l,.vis;et's i>,v, n.s.-,, 11<(J,

'!i*iHI,iiti„ii „f ,.„„„., „li,.,i „„ ;,„„,., ,„ ii>i,i
,.\iil.'ia..' on, ll,s,s, \ls'.i.

S'.olor .;. «„„ („,(. ajaiii-t, ll^x,

ynanlian t«, l,». appoinl,',! l,,i. inf.,

lieifs i,y, 1 l.s,-,.

infani« l,,v, IlllL', H'.i:;,

I<'^'atpe,.< l,,v, lis.-,, llirj.

Lo.'al .\Ia«t,.i«, .i,in«,|i,.M(„i ,,, ,.|,i

Ma»lo|. ii, (|i,ni,l„.r.s, .iii,.i„ii,.|j,,|

1 1!l.1.

i"\t of kill liy, lis,-,, i]i,i:

ll>7. II!!-),

11^7,
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AltMIMSTUA'ilON—CftM^HMffi.

iiioti-iii tor. OlUrial Gmuiliiiu. wlit-u to l>e scrvivl. lIU'i.

(»l>po9ed. to be heard by Jmlgi', 11*7. 111»4.

-.etvice of notice of, lilt;;.

stnt-riil. bow to U' ilt-alt witb. 11!'.'.

wlii'ii it luuy he uiaiie. IIST*.

wlicre to li.. iii:i(l,'. 11S7. 11!>4.

wb() mny iiiiike. 11*-'.

next of kin. purries t.. action by. 3t;3.

riiiiv ii|iply for jutljniipm for. ou inotimi. IK. 1 l'.t2.

when. n!>2.

notice of moliuii for jiulirmenr for. ll.S'». lli»."I.

toriii of. ll'.lo.

>,Tvii-,> frf. 11M;. US'. II'-'".

niir..

Offlcinl Guardian, nlieii lo 1... »..rvp(l nilli notiie for. Ill):

.

o|,pc».ed npiiliu.itioo for. .Ma-t.-r in Cliaioliers fnuiiot oiiL-rtain.

2111. ns7.

onit'i' for. See iiti'iu—jiultfiiient.

pnrtips to. motion for. llSiJ.

nction for. See—Partiks.

iolilinj: in Master's offic-e. !*'Ji>.

interestetl. to l>e notified of proceeding* in M.isrer'>

ofKie. 3TII. 371.

service on. wlien disiien...t<! with, 373. 1M».

payment of uionev ont of (.'onrt. in ailrion for. 21ii. ll'.i'.'.

p.rsonal estate, power of Master as to. lllV.t.

IM.rsoua! representative*, may apply for. 3f*:t, 3tKi. ll'.t''..

et itarle. 11!>*).

aeeountini: in Surrogate ronrt. effort

of. 3i'.7.

all to l»e ti(»tifie<l of motion fca'. n^x.

liiw. ii'.a.

iwrsoual represtnitalives. comliensatinn f.ir servires. iillovvan." "f.

897-900. 1200.

,.i.ts of. 11S7.

liability fov. 31111. 11K7.

creditors' claims to l»e exatnin.- i
hy.

affidavit of. as to. D'J'i.

distrilintilif estale after ndvt.. elT..cl ol'.

Sfifl, 367. unit.

without advt., erTci t .it'.

307

misconduct of. effect of. KllO. 1V.17.

ne<.essarv t'arty to action for, "HI. ".<'>-«.

1186, 1187. lion.



AU.MI.\I.S-ll!ATIO.\_t„„,,„„„,.

personal ivij]i->eutiiti\ea. ii„t l„

U7S

-,•'"•'"
u..l„l „„ ,|aiu,.

^

>"""<-< -i„i,.. :;7I,

"'ll'"«''t'it, J'"""'',''"'"-
"'"I'" " may

ITObuIft proot „f, wh,.,, u„.„«„,j. ,11, ',i',„|
',;"',, I''",

m-tion commMii-eJ Into,-,.. ..ITtvi ..i in
"., ^Z

m,l ,.».at... a,-,.,.,„„ „f. vvl,™ „nl,.n,l l,:,;. n,;,'

'*' •'-' "''•'

I'arcifc i„ i„,i„„ ,„|, .,,j. .,^.^. ,,^,^^

M.pi.l™eutal ,„.,,,,. ,„, ,„„^. ,,_,
__^^^^^^^^

„!,„ ,,, |^_. ,,
., ll:is,

"^'' ''''""fativ.s. wl,..,, l„ ll
:"H^.'i'.'t'a""„!rt,'!rM^,? l^l'r

m-i-ivci-. a|.i,„i,ilia..in „f. h, ,„.fi„„ ,.„. ,,,, ,.,,,^
11'-'^

n-fM«al„f.H„l™,,„f,„, „.,„.„ ,^^,„^„,^,_^^-,_-^^_,,^^_ ^^
^^^

'ii»irii,M„.,i ;,r;,., ,„K, ,.;;;;;

rcpmt ,.t JlaMn-, i,, i|,.,i„|, f,„.. in:, ,:;,,, ,.,,,

""' "'»'

'imwi.lnn'iit lit. I.y .Iii.la,.. ipj.,

aP[«'al tr.mi. uiili.

pat.iit. ll'irl,

f..Pii „r. .,17.

rcvicv. iif.

"'•»»"!, it „l,j,.,.,i.,„ „

"" ''"" f li«trih,Hin,i. 1 !;,:,.

spparat,-. or ii,t„,-lo,.„„„-,, „„t ,„ |,..
,

., „, „.,i.,,'^'|I

r-i,l„a,.,- ,™,„., not ..,„irl,,| ,, „„„ ,„. ,„.,„. J^^;^;^
<'oiirt. n.'.i;.

nrtinn uunpi ..»arily l,i-nii::!ii li.\ ns<l
nia.v la-ini: a,.n„a f.,r. :;,;:; :;,^ -',iv

servU-p of .iinlminnl. :;7l. 4iri ju
pirci-i of, :;7o.

Jill,

,U.s|ipnsiii;r uitli ;[7I ;7' .,t.,

StatLltP of r,imi,atioii>. „! ;, , _,., jj ,,|,' j,^.,,'. ^^ ,
.

a<-kno„|,,l.,,„„.,„ I,, ,.,„.,„,„. ',,, "];^^
'"'^

'aiinor ^lop. [till,

heiiprtciai'ip.^ wi„.ii ,.,.[ji],.,l ,,, ,.

.

. ,
11',)"

pa.viTo.nt ,,f ,!..|,t.< l,,,.,.,| l„. n:„, I,,, I

personal repi-e,..,,,, ,(,,., „,,„„ „„, |„^,^_ ,

to .e, „,, ,, ,,,,.„
,,,.,.,, i,„,. ,,,„

• in ii,ii,,n f,,i' ,/,,.„,., ,.,-, ,|,,,
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AKMINISTItATlON— roHf(*(H(«/.

stH.viiiK i)rcit t^.iiiii:N I'.v 'ruliinis. ll'.ll. VJfr^.

truntct'H. (ill to lif imrtii's. in m ti.ai fni-. :iiL"K'

iiuiitHfs'snry lutinti for. i n. ts .it. ;;i;!i. \\s*;. 'jsT. 1V.I2. WX":

wilful nt'ttlfct 1111(1 «W:itili. iti.|iiii-y ji.- tn. NTJ. NS2-Si*7. IIS'k

wiit <if siiimiioiis. wlifii iii'it's-^iii.v, 1IS-".

AD.MlMS'rUA'I'Ult. S.'t— Al'MlMsntATKlN rtHSHNAI, UkI'KKSKN

TATIVK.

iiition by. r.'f..ir N-ii-ts of iniiiiiiiistiiiti.ni. lU. :iii4. :!tM. :'.r.:i.

or iiL'iiin.-it. imrtit's fn. :i;i7.

.1./ lit',. I. iiMH-iiiTiiu'iit of. :t4.VUT.

iimseni ')f niipoiiii*''' ii''<fs«iiiy. ^'t'i.

oriit^r fur. foiiii of, 34ft.

ji'tiuii Ky, rfs|icctiiii: laii'U<. '14*!.

iuitlicirity of. wlifii it t'liils. ;i4<>.

jiiilsiiu'iit apiiiist. Iiiinl-* jn'iieial mlministnitoi-. ;!4.'.

ii.iiiiiir iiator i>i mhuli Utr. may !•*> spivfd wiiliout U-.w'. :!4'i :[4T.

ailv.Mn>t'iiifnt for rn'ilit(n-s. by. ffffit of. :!iitl, :iH7.

ilislrilniti<ni of cstat.' Ny. without, .'tr.7,

Hplioiutniciit nf piTsnii to ii. t ill pluct' .f. by II.
<

'. .1. wlifii aii-

tliorize^I. liTt.

<osts, iir.bility for, :«!!».

jniiy!iifnt iijiaiiift. form nf. H'j:i.

jiiris'lidimi of H. <'. J. nvw, 13. 1"!. :Vi.

l:h,n .nhinnutrarit. -I.-feiit-.^ of M-j:i. ,^24.

r.'ii'ovai of. jiiriMlirtion of H. r. .1. to ordpr. :'..">.

AI>M1SS1(>NS. Sei"- NoTit K.

i-o>ts of proof of ilcMuiitt'iirs. wlicii ii'fiistMt, i;'.74.

ilt^ffiniaiit may iin^vf for ,tinl- lit. on. S17.

ilisfrrrii.n of f<mrt ns to mantiiit i>'l'''f on. sl7.

'li^piitp iKrti'. wlifn it may nnioiint to. sltJ.

i!o(iiiiii Ills. i;otii<' lo ;n!lllit. ~'V2. ~''>'^.

form of. ~IV2.

;iihiMtif'(l. not .viilonci' niili«<s put in at trial, 7-Tl.

evidence. ivliPii Jiiliiii^siblc ;is. 732. 733,

fnnKliii.-nt. \vh*-n allow.-.) n. b- uiili<lr:uvii, s2n.

Mn^n-i's ofti.-.'. in. lH^m. !ll(i

;r.,!iol. for .iilfk'lli"!!! . o!l. KU-'<2tl. S-r Mirno.X.

r.iitic ro admit. 7-'!2.

Mprvici' of tiiiK' for. 73,'!.

wlipii niiTit'it'.'i«;ny. 1374.

of sorvjci'. -iolicitor's. wln'n rln-y in-'''! ih^t bo xfrilii'd. y.VA.

of writ, niiisr hi- vi'riii'-'t. -"'U. 7*"."^.

parni'-iv ..f. bou l';»r binding' ..n i o-i^ai li">i'^. ^^I'V

plffidipL'-:. in. inntioii for indL-iii'^iif on. ^i (.^Jii.

nni^t bp takon ;i-i i:i;Mb'. "".lH

p.nrtiPs *o Til ilk", 47'^. 171'.



I- I'l-IUKUV

'.11 I' u-,. Tlni.> .

ADMISSIONS—(•.,«(„(«,(.

pntof of. 7^.
rrfiisa! .if. r<)si> 'H-casitmi-il ti,\, l:;74.

willidniwiil (if. nlu'u iilluwril, >l.i. s:;ii,

ADVI^imSKMKXT. S,..-A..m.m» k ^ u. 's JAkm ii.,> -Mas^h,
-i^riKii.M, TiiM- s,\ii, r.v M[i
r<.rin--SKrii.Mi i'.-iAii-,

s.T\if.- .,t iHJtiiv -if iji.jti-.ii |,>. lu.iy |„ nr. I,
.,,.,

I. -,::s

writ l.y. liiiiy Ijc nnliTi',!. :;i.;

AFFIItA\ ITS. .s..,. - - Ai..\ii.MMK.vTj-KS

l'.VVMi:.\T HIT lit I

SAi.t:s iiY my r.

jillt-jiaiii.iif- in. inn> ;.. |„. fi;iiii.il. Ti"^. Tjn.

altcrutioiis in. T.'i'i.

unvsi of (WViirhim. f..r. IlT.i;.

h.'f.r,- Mliorii t(. Itf s\v-»rii. 7J7. l-jri"*.

not til Im' <umvu. 7:;m.

((iiiiiiiissioiu'i- t.ikiiit*. til siiiif his nt^i ,., Tj;
fopifs. ottii-ial. .Ii>|..tist',i witii. ."::i.

(leiiiiiini <tt'. lu ln> ill wriiiiii:, :,:;_•,

true, siittici.-m. ."VM.

i-cists, ndmissiliiiity of. mi liin-^ti ,t\ Tm;,

of, wlicii tlisnll.iwt'd. TUK, 7:.".(.

I'l-oss-pxiiniiiiatinii i.n. 71J.

ii..twiflisi;Miiliij:: v. iili.|r;i\v;il. 71l'.

fleiiniii'iit. Ikav to U- iIi-M rihi'ii iti, 7l!i;, 7-_'7

(r..ss-.'.\iiiiiiiiiitinii ..(. how .oiiii,. l!,.|. 7i:t,

(iishiirsfiiienrs. nf, l>y whrmi tu Ik^ lumh: \:;<~, i:;s>

fofiii ..r. KISS,

Taxiii;; ortifd- nmy inqiiir.. \ui.: tMiih .i. i::.s!t,

dm-illiicuts r*'f('rr*Jfl to in. in;iy !>.' r>'<|!iirrii t,, !„. t„M.tiTVi| i;'t4

itHpi'ctioii

eriLsurcs in, 7."iO

erroiifimsly ciititlfd, 7l*(;.

exhibits to. umst \ip i>i'M.iiH*'r|. i;it4-i;'.(

nt>cd iif.r \u. iil,.(|, 7;{L'.

oppositf pnrty -ntitl.'ii to

fafts, to ho staifd in. 72!t.

filiiie. pl.-Kf (>C. 7.TJ.

time fell", 7'M. ~'-'t'2.

first pfTsoii. to lip (tiawii ill. 7l'i'..

fnivijrn. hi'fort' mIkhh to In- sworn 7:

of. .;:m.

forniiil ,Mi'vts

fiirtliPi- ilirpctioiis, wIk'i
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ttl

AiFWAVVrii—rutithntul.
IJleKible, 71!^.

itliteintw deponent, 7^11.

iiupertiiit-ncf iu. 4l>7. 41W. '-^i.

in <hief. when to be tiled. 731.

indorsement of name of party for whom fil.'d, niii:

information and belief, 720.

interlineations in, 730.

irregular, when rw-eivable, 727.

rejecteii, 737, 7l*!l.

judgment under Rule G03, fur, 7!Ui. .SOO.

Hgaint-t, 80U.
jurat, form of, 72S.

whfu deimnnnt illireratf. 7.':m.

several deponents, Tl'S.

juMification, of. tro>s-..xnminarioTi ..n. 71J.
language of, 7:^, 729.

means of knowledge, when to he dis»Iosefi in. 72it.

motion, in support of. 711.

tiii!(' for lilinc. 7;il, 7:'.!'.

r.lKifj- of corpitrntion makinc. ro show means of ki

taking, descriptiun of office to he stated
W-agrnpLs to Im- fivided into, .'.30.

parries to action making, how de»i.ribed, 72t;.

printed, or written, to he, 473.

regulations as to, .",30.

production of documents refern'd to in, &)4.
prolixity in. 4UH.

srnndal in. 4J>7. 40.S, 720.

may be taken off (Hes for, 4!)7. 40,s, 720.
solicitor of party, not to take. 730.

called on to ans\\f>i-. 2.'>!i. 240.
stairips for filing, to be affixed, bcf.irf' usin;:. 7.11.

stalcmiNts in. 'upw to be framed, 720. 727.
st.vic of cause in. 720.

sworn abroad, who uiay take, 727.

tnin.-niiKsion of, from Chambers to Ontral Office. 7;;^

trial, iidniis.^ihility of. ai. 7u". 7ih;;

two OT more depi .-nts. jurat, 72S.

vchintiiry. not t,, ,,. raki'ii hy (oiiin]is^iori..i-. 727.

withdrawal ..f. cannot iirevcnt cro-.-.-xaniination. 772
A<;i;.\T. S.-t—^SoLKlToRs.

addr'^s of, when lo he iin|.ir,-..d on writ. 20r).

to K. .-ntcrcd in Solicit.irV an. I .\ifHnt"-< I

interest, when liull" t.. p.iy, .^77,

nowledgt

n jurat.



INtitX.

AGKyr—rout in iirtl.

•olicitor'B Huias out writ, to imlors.- iniiiniur

111- ..\\ii

lit-n of. Ml i.uii.rs, .-.4.1.

fiiu't. .",-17.

Nt-nice on, iiuthorizcd, ,V-t4,

by p<»stiiig. wiitTf iiciii. ..„i,

*wniiiK himwlf ns ncf-nt tVr .ii,m'!hi

wilful ueglect ami (iffmilt. lialiili!> f,,i. vv.

AILMONV. Se*— Baiuuiu: PitiKFKni.N. s.

action for, next frieml imt im .-.>.ir> ;ri, ;;r

adiiltPry of jtlainiiCf, a hnr. 21».

arrt^t of dpfeniliuit in mtii-ii fur. 'J'.\ \Su
Sef— !:aILA[II,E I'lKHFn.I.N. -.

(iipch.irp^ uf iW^n-iiint ir.iDi. a||,„

bail in action for, auinunt of I'jriT, ii,'ri<

bond for. not assignabJc. (Hi.

cOstN, liability «,f dpft'ii-lant for. ."s .-,7;,,

147<l

r-.l. r^!

I-riu.i

fir die 1,1 >iiri„. (trcier fi.i. 7."s. i:;T

cruelty o£ plainriff, a bar to. 'JM.

what is imr. j;t.

clefpnHflnt may snhtrit tti imy ini.ii: ,,
."

diibursements of plaintiff's -.iliciior, wlm

lil-. i:i7!.

intprini, application f.n

!i:ihlliry ..f ,h-uw\

Wlli'll it IlKiy In- l.';|,|.

evi(|pii(<> v.'t|iiiif.| 1,11.

wht'n irniiiii'd. •_•!», ,",7

amount alloneil for. .'»7)S.

dntp from which it is nllowwl. -,77.

dc^iKinnt may frivi- tmri'o of -=11!'

ordfr for. "i\-"U.

rPEJsii-jiti.in nf. ."7!l,

tProN on whi.'Ii znir;'...!.

wliPD it may Uf u\i\t\>\ :,~*

solii-itor Il;l^ no Hen oii, fi.r •<,<\<. .".77

staying payiupnt. iu d--fnn!r <it !:-...(

^uhtni'^r.ion to pay Ip«-^ thnn r[;iii;i..,i,

wbtii allowed, "C,,

refused. ri77.

judtrnicnr for. r<^L'istr;itioii of, :!0.

pffpct of. ;;ii.

tiispen.'.ion of. 30,

iurisdicrion of H. (
'. .1. \.. zv.wA. 2s. 'J'.l

i:;7i).

--inil *., |,;|y. .
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m

ALLMO.W—ro«/(„M,,/.

order h.r. reKi-.tiiilioii ni, ;;(i, :,~;i,

fiVfii „t. ;;m,

["'rimiiiem. when unuitcil. JU.

(urn wlini (hite itniiit*-.!. .'77.

".nk-r r.Ti-. ,uim..t he iiumU. in riiiiii,i.,.tN "».
PHifistratiou iif jiulyiufiK for. e Jwt of. ai).

"ul.. nf land lH.utid h, j..di:ui..iii. iim.v l.,> ,„-d..|vd. ::<i.

iniiImiikiuK lo j.r.M-wl. wlu'ii iv(|iiii.-,l in „.ti..ii f.n. "7.
A.MK.\I).MKNT. s.-..— Whit m Simmox-s.

mldiu(i parties hy, ^71. ;i7,".-;{.s«.

flffwtiii(r irtTsoii nor n pnrtj, n'sciniind. ."i;".

Rppi-aJ fivrtu (udei- Ml!..wiiiK. "1- ivfiisiiiK. rsj.
npl'liciitioii Jnr. Tu,\\ t» umke. ."14,

tlprical errors luirl di'fcits. ."Jl. h42.
ii.nseui. |,y, ."U.

*<»st}* of niotiiiii f'l.r. ."l!t. ,-,i.'."..

dfftHtw. not nirjil.ic L.i, .lli], TtSj.

d..fericp to miiiih-r-clnij,,. ivh. u it i,m,v s.'t u|> Uy. VM.
M!it.-ii,t-ijt ..f .Ijiini. wlwMi it iiinv )„ s.t iM, l,v 4M4

fliNiilli.wjiiicc .,f. .-];!.

(lisfTctimi ns to avnnthju. rc*4. r.iT.,

prrui>. and def.(t>. in |MrMfwiiii->, r.:;4. "27

jiidmiiHrits, S4L'-.S44.

Umv iiiiidc. .V.*!t.

l^-av*- for. when t.) lie ..htailifd nti iioticf. 4!)r».

of plt'iidiiik's. iipi.lirntiim for. 4r*.'.

niny lif inadf ni »iiy tiiiu'. h.v ..i-i.-f. .*i:!-"l'7.

of indorseiDPTit of nrii. J74, :;\it, .-,2.".

irrpciilaritie-. ."23. ri22.

jiuijrmwits niriflfiitjil slips, or (.missi. ns in, R4"-v| i

orders jucidciiial s|i,,s or Mnii^si.,ns in. M2-S44"
plendiiio. Ii.v consent. .".14,

addina p;irii.'s. :i71. :!7.-.;:,ss.

iipjdicnrinii f..r. h,.u iir.ui.-. r>14.

fr'-h raiisp of iictioii. ."IJ

lit^ft'iidniit. 4'M. ."14.

I.'av.-. 4!t.-, .-,14. .-,1.-,.

plaiiitifT. 4JI4, 4;».". ."t]I-.".i:i.

dntp of, t» I... T„ark,.rl on. ."2((.

dis:illc»\vnii(e of. ."i;;.

hn\y iiiddi'. 7,-JH,

may l.e o;-dfmI at ;niy rinie. 4rt.*, J:iy ."U
sorviii- of. ."2(1.

sppfinl ca-if, .'54. Ti.Wji, TtM.

rprnw Imp-.m.,) ,,11. .".lO,
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"II ii.Miiii; p;ini.^. .;:.;.;>:,

<inkJir.- .HIT „, ,,,,-1,^ ;_;,._.,,
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fi<'fpiicf. uf, 4'.M. 4;>.-.. I'.tii. JUS, ,-,11
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i*uhstitiiriiiK piiitUs l).v. ;t7r>, ;;7r,, .'.:;7
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wlien allowed. ."Jl, riL'4-.'ii'li.

AIM'FAL. See—('(.riii 01- Ai-i'KAl h!vi~iu\\i (mm
<jilKTi.\(. Tni.i>.

abandoned, eo,>i.« i,f, in;;;;, inci;.
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tJiscretionnry ord^r from, 122, 1—1. .'i"l2.
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int(>rlociitory ortlfr, or jilrigniet ,
wlun nllowwi. 128, 120.

timp for bringing. 130.

Jiidit.- ill riiniiihcrs. lOir*. liin;.

Court. 120. ln12. 1M32. na'l.

jiidiniiHnt :u, trial, l-lt, 13T. ItHH.-ia-.l.

wherf iM-tioii trip<l in C. C. 7C3.

C. C. nrtioTi tripd In High tViurt.

7*W.

iiMf judicial, but <nn«ultntivp, 120.

Jlnst^rV report. lOfH-lOlS.

coets of. 1010, nm.
Ipnvp to. not enintcd < j iiartr. ItmT.

noticp of, KMiS,

letting down. 100.S.

who pntirled to npiical. 100«>.
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cvidpnrp on. ITHX't.

pxtPndinE timp for. 10<X;. 100^,.

hf.Av hrnueht. HXtO.

not a :=tay of proopffHn2«. IftOl.

not to he wt down, 10(14.

pnppTs to hp tT,^n''rnitt^^ oc. liVtO.

tinip for hriimiui:. H'tin. 1002.

waivpr of. 1003.
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ordpr of Exaniinpr for production of documents. «f>0.
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vpnuf. 740.
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ru fummlt (-tr ".titfiniir. I'Jfi.

HtrikiDK out iilfinhnii. .'hiJ.

vai'Htiuii. whfii nindf hi, lt«H.

waiver, hy jutlnc iin.l. r. Hiti;t. 1*k>.

rnxiitUm ..f ...Ms l<»ij-iiin.

fm-Thtr fvi(|pii»« '. \\ hfii ruliiii-ilbl*' ini, TM-'IT. Util".

niniiijil li t. t<i I" «'t out in iKitlci' of iu')Tir.i(, liKCt,

iiitfinlt'iiilf r Usiip. in, ItrjM. HH1.

.\\u\f i\y\<fa\fA froTU. iinr tu -ii mi. H. ll*-.

jiitlKUiwil ai'pfHl"ii fniiii. ti.i..v i'. \»' .l.>li\. r.-.! tr. Ufifistnir. l't:'.4

it'nvp to. Se**— LrjkvE T" Appeal.

Mn*ter in i 'l.anihtT<* lmn no juriwli. tlnn to .'iittTriiin. V^. Jl.V

21^ JIO.

notire of npppnl fmm n-iicirtit t-i t» 7 '\ny^, I'Ul.

.jii-liriiifiitn. nn'l orWe. t.. Mivi-iMiml i."irT.

fo I.P 7 'Iny. H«l.

irroiiii'ls i<) h*- tM>i out In. H';;;;,

opp inilj . A'hen nliowpii, loli.

oHpi- :iM"'iil«l from. ...py to b" <lrlivcn-'l t-. (t.-KintrnT. 1":;4.

l.iiii.v ill n.iil.'inpi. I'V. ST. lj:t.

Quieting TithM .Vi, nnder, I'j:!ft. 1241. Sf.- -<.M irrtN.. TiTiJ^s.

lictr of . must h*' kIvph by t*\pr*vR t-nflcnn-i". TJn,

resiriotiotif on, 12"-12M.

•^fitisiu .Inwn. iipr»nl fmiii r-p-nT. lims liMI.

Sp** m^ra.

irpmrniy riglit . tO*».

'it.iviui: i>rn.ff«liiics i«.'n'line. jiiri'-Mi.tinii ,,f Mii*tpr in Chniiihpr*'.

•2V.K

^'i "f
i"

V isionsastn. 1J*I- 1 J.'l.

tini" for Mpppniinp f'.mi H. C .1.. I*!'-'-

to Court of Appeal from H. C J, 4*i. 41. T.;ii-lJ_:.

ahan.loniii-iii »f. V^r.-J.

by pnfoi'cinir ordpr .TPI"'''!*''' from. HWl, liifiS.

aftiiliuir of .iii-ii!i«ntion of Miri'rip« op. l(t71. 1073.

rross-pxaniiii.ntiou mi, 1072.

tilin-j of. in;;!,

jirgimient. notirp of. rr. In- .-t-rvpd. KK^ptV

M'-M.. in wliitli :nnln'i-'zt'il. i:tH, lll-l, i;'.T,

nor mitlinrizpd. ],1S. l.*!!*.

i..,ii<i for ..,>t. .,r. InrL-i. liiTl.

tim.' ffT tiiini:. 1'h;;:. 1072.
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lii.H .Mrlilvil, II»T1.

iiiiii- tor Miiig, lti;,t.

diii.jii oil. Mlii'ii -tii.U'U. inTii. ini;;

Httudnhx Hi jMntiltiiiliiiii Ml' xiti.-tii^ i'>. liiTI, |m7J.

nllt.v/iiiHr iti. ln71.

lUKil.ii. |..r. |n;i liiTj.

i-aurillalioii tit. 1(n;s.

"liilii.irit-h recmt riiiilt- iiuii.r, \n'i;.

iUniU ..( -iin-li.-^, Iii7:..

• ItMllowtuit'f ut. iiiiitii'ii i(ii. iuTii.

t-Mi'iiiiimn I.I »urt*lie". '.117;;. 1m74,

tiliuv. IMTI.

furiii nf. I1171, itiTi;.
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.if. llli'.H. IIHIII. lllll'J

.-...•iiil.i II. !.. si\.u l.ir. i:iV li>~".. IK'.I.

nli.'ii ii|iiiiiil iiiiiik il.l..li\p. M.'il.

.li-...iiliiiM.'.l. Ii»;'.'.

foiirt .Miliill.v .liMil..! .ill. ll»l".

i iiiiiiiiiil . Di .|i.ii.-i . :. ."..I. |.i.i.' liiii- til. I-.::!.

~~
..i-t- ,if. lii."iv

l.r.« lint- ill liii i I. 1".'.7.

i.li.f. ivli.'ii uiv Iil.'.7. !".>.

.|..i-i..ii .it. liiiv. ii-ilili.i.l. Iih;ii

i l.liiiill. Ill li.iiiriln: of. l"."ll.

Ill ;;i\ilia I.. Hi f. .H' "I'H.v ! i'. I'"'-.

ilii'iiiiii...i)). .if ji|i|i.'iil 1.1. V-.

i liMii.ll..iiiir,v ..nl.TK, rr.iiii. I-'J.

<ii-iiilililiilaii.'t ..f. pi..' iiiii; V**V2.

|li^i^i I r.iiin. II..III . IJI. i:i:i. i:n. i:i.'.. I-T.

.'.jiiiil .livi,<i.iii i.t I'.iiiii .111. liKiii.
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...liii'.. .if. fiir 111 ill 1i.i.ili. lii.v;
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.K.'.iil -111., . if. lilif. liMll l"71. m::!.
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liiii iif .rii.li.. fi.r. I"7.i. liiT:;.
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infer !>iKef=. Cmirr may dmw. 10r»0.
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nViUn: fn.i;!. 1-*V VJl'.

in terj)leader , in. IJli. lUl'^t.

i^.•.^le^, may he directed i'M, lll.";t.

Joint Strxk Crri-aiiy Act under, when disnIKnved. K'Tn.

Indge fmni. I'-tT .

judgment on. enfinct-tnenr of. 1ih;ii. Htfil,

leave to, when ne*e>MM-y. 12.'!. 127. lo-". 1^''.

:js to roRt-s 12:i. 124-VJ7.

no aitpeal iv'-ii\ "rfler granting. }'.'•'.

refusinL^ lo7.

when eranied, 4.", l!3t"i.

refused, 13il.

money in Court- when paid oui. pending. UtfiS.

iiiiii'c l.y Sheriff, when refunde-1 pending. !*>('.«.

paid into Cmrt. pending, disposition "f. K»W. lOUO.

inortpaRe actinmi. when stayed pending. I'tn.

I'fw iioiiits. when not ent<=rf;iint'ii nn. H^M.

npw trial, "riiny hp di.s;'en-^^-d with . l't."0.

iHil,',^ of fvidenoe. delivery of, in."t;.

notic of., lfH.S.

(•|>iirt may direct to h- given. H'.-!>.

tiling, H"^4S.

form of. irHS.

hearing, service of. T'^it'..

|p;ive to givf. after tinie. 11*40.

of, 1(4H. 1i»4M

to give Conn jurisi

ycriinc asi'i'-. H»4'.i.

time for giving, l'*4^. 104H.

tvhom to hf. given. im«. IfM'.t. in-'i.

orders, not -iil'.ieci

possps^ill^ of l;ili.l.

f spver:>l d"feniliints

122. 12:;. 124.

.I n.^toi't^.l ;.piidini:.
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l)OstiK»iii-mt'iit iif lieai'ing, Court luny tiiilor, 1<>.'1>.

li(iwoi>- <if t'liiiii on. 42-411. lOuU.

Iiriniiuf: iiiJpHiil book. \*Ci'J.

liiteutiieuUs t'df, 1"U.'.

(Hiasliiii;:. 1041J.

Uailway A(.t tl^ooi-'. uinl'i"- l-o.

leusoiui for, uml against, to Ih.- suUi«i in la^'. 1i».".2, liK»:{.

wliat 10 i-ontain. 10.V^, Ut7i:i.

agaiusL, neglect to serve. iMTi«ct of. litr.3.

leave to deliver, may lit- granted, li>o^.

iT( i'i\er. aiiiJoiiiiKutnt of, wlien stiiyeil in'inlinK. TNIV,

It l».-t. of Ma^^ter. From . ItM^-inrj.
'

ti.f.-ii,-*'. fnmi. srn. S.-.S. iKm-t'^-J.

i-ff.|Minilfnt. may t-oiisent to ri'vensHl. liMhJ,

relief, when jiiven to, on. in.'.?, li>'s.

re^^itution may l-c orilered on. 4'J, 4;;.

reversal of juiiuint'iii or nnier hy .on-i'in. Iih;;;.

security for costs, when lo lu' ^iy>A\ on. Kls, lii»'.;;

[layuient into (;ourt :*<. 1">72.

time for ;;ivii;^', Ii»i:'..

iMider Winding-up Act, ]"T'l.

«tayinc execution. KHJt-lOTl. S«> "tt/.i'i-- \.'.i\d.

amount of, 1**71, Ifi"-.

disall.man... . ;, inTK \»~ \.

how ^'iveii. 11*71. ImTj.

jidtlirionii!. wii.'n nnVied. lOTlt.

service of notife of, }(H^.

Court nmy direi-r. lii,V.l.

Mirinc (town. H"."'<". i(ir,t;.

siiigl.. .liidtrr. from .
VJu, V2\. inrj.

solicitor undertaking' ti> r.'l'uini co^is ;iMi/i in'inlimr. It't'.'.t.

stay of cxecufion i..Miiliin:. HH;:Mn71. 107:;.

security whfu rfiiuin-ii f.ir. I'nU, |ii.r,,

proc.-c.liM^> prn-liir-'. IIhU. 1".;:.. in.;;, mTit.

se-'urily rciiiive,! on. IihU. Unr.

ln71. Vi7-2

step in tlu- ri\u-r, HUT. Ii4s.

style of vnu'^r i.n. HCtS.

sureties. cros-^i'Xiiminnlion of, lf>7'_*, 1"7">.

objei'iiiiiLs ro. l'>74.

time for l-rinsin:;, II'.H, H^S.
'

.'nhiririii-r. -"."-.'t'.l. KM'.t, lir.n.

sivitiL' si'r'iiriry for rosts of, 1iit'.;i,

vpraljons nor to he recknnwl in. ">>>. ",7. I'M-S.

\iM';Mir.ti^ ti'>; '.(. count ii? time for. Ti-V;.
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"wii.'M ii ii.-> . 41, 4-j. ; .:i-i:i7.

to DlvUional Court of H. J., Itom County Court. VJ'.i. Sp' "'/'"

Division Court!, l:'.it. i;il.

Judge of County Cjuxt itixi'i.

I.:iniir l.ivrn^,- .lif, 1:10.

lliirif rririlrrm .!.( 1:111,

13J,

Itirii" mill Stmitiiin 1'-'.

i'M.

Judge of H. C. J. viitiiiu ill

Court. Ul). i:iii, i:il.

lUi:!, KtU. Sec Mifni.

sittiiii; ill riijiiiiliers, 121,

1111.-,. S,',- .«/ni.

Provlelosal District Court, 1^.

stipendiary Kaglatrates, l:iu.

Surrogate Court, UiO, l;ll

.

;ll,lltll;mI^ If-ii.
*

'• C V, Iiu uuiy li-'. I'KW. 1":J7.

CM-, in «l,icl. ii licN 11..111 <. c .
l»:iii. lii:iT. "'>. I'l^l". lini-

ill«'s not Ii.'. llMii. IIH-J. liu:l.

<.jf-ls. ii> to. wlieii Ifiivi- n'otlU'-' l. 1-M-ll.

Coiiiitj ( ouil. tl'oiii, 1L".1, lit.ii-llllT.

Llistriot ( oiirt, lioiii, l:in.

jiivi^ion loiiii. iioin. t:iti, i:il.

.il.li'iur. liow to In- ..TliliHl. ill i: I'. iiplK'nlK. !lH:i-llHo.

to 1»' tniiisiiiittt'ii oil. liii-"i.

liii-tli.T . wlii-ii iniiiii.'-^iiili' li.v, TI'ITIT.

<-.\.KUtioii. stji.v of. i.i'intiiig. ltHU-liiil.-|.

csliiliit.-. li, 111- tiiiliMiiitl'Hl in <'. «' iill'inl.--. IIHo.

LTotiinls of . to lio >'l out ill iioliit' of motion. lii:j:(.

.Iniki- in fliiiiiilMos, from, 1-1.

i-oiiri. fioiM. IJ'.i. liiiii. iii:io-iii:',:i.

j,i,ls„,,.,n ;i|,, ..,1 fioni, -illlMl ..i|i.v to li.. .|,.|iv..rp.l to it.'sis-

tnir. llio4.

jinkiio-iit .loliloi. f 1 ili.i; li.v <' I'-- 11«.

i„ ,.i.-,iirtioii of roiirt as to. i:l(i. i:il. i:k. 1ii:it. hhm.

.TTi.r ,iii|i.-iil.-l fioiii. -olll"'l 'v> lo 1»- .lolivoiv,! to K..i:i»lnr.

iii:i-!.

, ,..,inil iMiifi- 1" l.o lorlio.il iiii'l liiiii-iuilio.l in
(

', V. ;ii,|»',ils.

1,.| ,,f -ini:!.. .link.-, f'om. 1-''. !:'•". l:'.l-

'tiii^l. ill r. c. ,iiip".ii-. 1"-t:i. i"tl.

,-,Ti/...:. in <, f. :ii'ii";ii-. iin::. i"-i

|.|..M.lillL-.. lion lo Ic -

1
P.'O.'.II;'!-. liov lo It ,oii/.'

/^I^,. oouor (o luiiko. 1
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to Dtvltional Court {r,..i//„t'../)

security for iust> nut ifMUii.'il nn, HMkI.

setting tlown. HWli-UWa, 11^4-1. HMU.
iic.iifc of. to lit- >vv\M. in:;:;. iiviT.

tiiiigif .Imlny iurnmt. from, rJ-J-Kin. i;ii. t*':'.3-Hi;l4.

(JliimihcrH. from, lOlj,

"'ny of iirot'-i'tijiigf. lifiidiiiK. in r. r. ;ipiieftl>, li»4."i-li>lH.

!i. <. ;t|,i,..;iis. iih;i.

".tip'-ndiiir.v i!i;i^:iMi;iieti, fmui, i;;ii.

liiii.. fur , nnii. mi,-, mai. i";i;{. ittn, it4n.

UiUi'i' iirivilcyfs, from .luttt:** <>i t ..iiiiry "'mi iiini.M- A't i»'-

sijeaiDf;, lo", 132.

to Judge la CliamberS'-

LUilj.!)!.- 1-.. ltMiii-l<K.M.

^'tliiiM; <lo\vii. mint'('HS>iiry. I'liH.

tiu;.' for. HHtS.

-.Kiltion ncit to hv iudiiiU'ii in tiiii*^ for. "».*»;,

to Judge In Court-

appfiil-x to. fii'iii reports of Masters. ItifVl-inii.

taxntinns, 1"12.

setting' down. inll.

to Privy Council, li'-^lirtH. Jm. PruAhj C<yt4,^jui

;iM'fal tioiui, fuiUJ oi. IhSVm^li.

^ur'^ti*'-* in, liow to ju-iily. I0f>f;,

iu foifiid puutnri^. li'&."j.

cosl!^, appellant may rwovtr. Idns.

as to, wbvD none nitlmm Ifavf. llin r_>.

iiismis^sal of, for delay in prosfiution, 1">-". 1"H»1.

euforciog judguifiu, oii. IHOO. luiU.

execntioi). pHidimr .
li>8»i.

liat to stay pxfciilioii ppiulin^r. luSr..

.ludioial C lumiittcc may relax HhU.^. ItCin.

leave lo aitptal, pro»ti'dinys to olitain. \i*>>'.\.

' ulien granted, lus;Mn:s^.

reasons of .hulfes in Court »t*>low. to tie certili.'d. Ins?.

lful,.-< l-ev'n!:lti!lt: apiLSlN to. 1(iS-.-li«W.

src'iiriry to W iii\fu on. T'S'i. l(iSfi.

special uise. may Ik' heard in form of, inSH.

stayini: exwiition on, 'i>»^':"^ '
security ti. be irivfii for. l'>S,*i. IOmI.

rrans^cripts of prorf^'din;:^. imw i-. I- •i.i. l''>^^-

piintod. lirtN..

print. d a'-.".u\. I"*<V I"'-"'.

in ljn:l.ni.l. ^*'^'^, 1l"Kin.

.i.A,~!l4
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Al'VK.W.— ('out hiuvO.

to Bapzim* Court, trom Court of Appeal—
amouut in v(mtrovPrny for i)iin*<*se of, 107*5, 1077.

uiiiy l»e HNi-ertaiueii hy affidavits, 107'

cases apueuliible i n, 10T4, 107.").

factum to l>e delivi'it^il, 1081, lOSU.

haiii.a^ toriiUH ca>e!'. iu. 107.~.

leave to iipiifa l. win-n iiert-Msnvy, 107^, 1070.

uiaii(Iaiuii» cufes, in, H y»o.

liilliiitiii:)! by-laws, icspei-tiiiy. ll»7r».

notice of, whcu necf*snry, lON*.

notice of lieni'iu}; of, 10M2.

inr xaltuhi Jvini- lli^'li roiiit, 107.j.

(.roof ..f jiiilsnii'iits of C. A. to !« sul.iiiittcd to .Iiulgps. Ut03.

nuestions niiiH^aliilil*' . HtTii-Ht"?*.

security to ln' jrivi'n on, Ht7^, 1070,

netting <io«ii, lUSii.

.<(*ltl.'mpnt of. case for, HWO. HtfSl.

slay of pi-n>ef.|iu;js iieiiiinif:. KWI.

time for aiaieal to. 1070.

vacation, wlicu not lo lonut in rime for. ."."O.

waivei- of liy actin); uuiler order aiipealeJ from. lOtXi. lOtiM.

when it lies . I(t74-r 'Tt.

Ari*i:AKAN"*"E.

ini(!r.-;s of solicitor i-iUri iiiti to III* stattfti in, :'.l".

illusory, aiU.

neglect, to give, effect of. ol,"», olO.

Oefcndaut. enteriUfT. to he .staleil in. ;ilo.

illusory, ai'l.

neglect to nive. effect of. Ml.". Mti.

roiuUlional. n^ay I'f enlerefl. J'.tS, :U7.

default of. i.r.:-,rediii«s on. 7i;S-777. S4ii.

several defendant's, 770.

writ. si)ecially indorsed. 7t;n-771.

account, where it nuty ite oi-rlered on. N40.

defeii'bint. no] eniltlcil to funlier notice. ~*\S.

defendiiiit allcndini; lo enter. |Mece<lence of. litKl. 'MK

in iiersoti. h} . :tl."t.

a|>itointi!icnl of soln-itor I'V. IU-"..

default of. nor entiHeil to fnrtlier notice. 70S.

more tlitiii one. liow enlered for. "ili;.

^neil in wroiiL' name, liy. .'iirt.

delivery of. io dei k iu -treet. ell^.i of. iiKt.

dispntin;: ;Mnoin,f. ulicn it n^ay !- tiled. :'10.

effect of, :iio, ::-iu.

form of, :'.l.".

for, elTert of. L»V(|.do (liUll 1-: I'l"'
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Al'l'IiAHANrK—CoHiiHuc./.

dower, lutioii fm-, Ih»\v fiiificd in, :v2tt, ;1LM.

tickuo\vU'(lu'iii.-iit uf tfimiuy. iimj lie filM with,

latiitlord iiiii.v L'uli'r, :J21. ;JL'-J.

effect of. n» n waiver to olOHctinn rn piiui- piiMefiliiigH, 'JIIS. aUi.
cjectinent, pnrty not tiiimeil in writ niny eutt't-. :"2\. :V2'2.

uttidavit I'ftjiiin'd. :i:,M. .".j-j.

leave for. wli.-ii iv,|iiirfil. ;!L'I, :V22.

entry of, liefore wt\ iff of wiit, wlicn allow. ii. ::itl.

(jy ilillcniit soliriiniv for sutiu' (icf.'ii<lanl. ;;i."..

how made, ol.>.'>:^>.

inegular, iiltiJ, \^^\i.

fiiir). riUiiH't III' fiiicied in nanio of. 4ls, 4i',i.

foiiii of. :!i.'», uiii. :!«»<». yji. ;i-jL». ;vj;i.

by imnin^is. :;.S)t, 41S. 4l'.>.

ill dowi'i- u[-tioii, ;i*ji-:s2i.

ejectment, tli-fcini' liitiiir.l, :;*j;;.

i>y laiKJtonl, :;l'i, :;-_*j.

when slflteinent of ilaini nui ri-.juir,' 1. ;;17.

gratii?, wln-n iillowpti, ;{1f;.

irregularity Iti, .'M.', ^IH,

selling aside for. :_;],'>, '.'.h',.

judgment in default of. when it may In? sigiii',1. 7i;;i 771, 77:.-777.

landlord, when iii> njay enter, :"_M. :','SJ.

form of, l.y. ;;-ji.

norke of. to lie si-rveii. :;:;i;.

limited def.-nce. may lie tiled wi.li. liV.t, ;t'j;i.

or ill 4 (lays iUtn. ::l;i.

t"i>rm of [iV.t.

iiiitiee iif. :;iit.

manager, served foi- linn, m.^j nut enter, 41^11.

misnomer, in ci-se of. '.i\'>.

notice of. ivlie ne<'esMiry. ;[1S, ''•'2'2. ''-''..

by landlonl. not named in wril. :;i'l, :VSJ.

limited, in ejectment. :!'J."..

inotiun before, service of. vx here aiil!i..rii^...j, .-,.;s.

omissinn lo ^'ive, elT<-<-t uf. .lis. ;;iit.

partners. Iiow t<> he entered for, 41S. 41'.i.

ciinnei he e-ieri'd for. in lirm name. tl:'.

'hirmanr for. elTect of, UMO.

entered hy aiitlinriiy nf aeiiriir Dann.^r. for. rilWt ..(.

effect of. ii:i.

individuiil. imr ent.-rim;. elTeci <,f, !!;*.

IiersfiTi sued in firm i uw. Imw eiuereil \nt\ Ji'", li'd, 4L'S,

rnn'e-hire Hook, tn he cUiere-l in, 111 7
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ft I

Arri:.\uA.\ri*:— (VtWiMiif*/.

IToa-wliuj: iilitr. ii> it" ;iu..f .iiuitttl, fffecl oi. ai'-.

jirort^t. iiinU'l- l»j pi-'psi'ii .-erved ii« partner, 4J0.

stttiiig ahiile, t^r irrt^ularity, yiO.

si'verul dfffudaiits, how t-ntered for, 31tj.

uleeyiiiK partiitT. nii|"'iu-muv .'iittTi'd fn.-, etY.'ct of, 28(',

golicit<»r attenUiiiK to »'iit*'v. eutitl.-d to pvecfdt'Uce, *Ji«. alt*,

addrew nf, to he stated iu, 31S.

iilcrinK williont anihority. effert of, 277.

Hi.titli-d to ,.nT,Hl,.ii... ..v.T >..lk'it..i- for plain-

tiff. IIKJ, 318.

ji;H,e of bUKiiu-BH ol', to In* siatt'<l ill. M'l.

undertaking of. to •uter. Ii<-w «'iifoi-ced. 'M'l. 318.

to bt* veritied, on enti'iiiig

jii.Isuii'iit. Tt'S.

stati'uiMit of daiui. form of, diBpetusini: witli. :!1T.

third iirtvty, entry of. by. :i!»l.

ilpfault of, yiX).

effect of, yjMl.

tiiiif fiT, [iitty

oniittinn to fiit.T. fflwt nf. 'Am.

to comitpr-c'laiui, uniutessnry. 443.

time for. wh.'u writ snvid in Ontiiiii'. :U4.

I'ut of Onr;>rio, ;U4, 315.

two snlicitors, liy, irret;iihir. :J15. ,

unantliorizt'd, efrpct of. -77. 4111.

iinrleriakiiitf to t-nttT. enforrpnient of. 317, lilH.

wai\vs i.liji^ction to regularity of prior proceedings. '.".W*. 3H"'.

silttiiienry of s.'r\ ire ..f writ, wfapu. 2!»H.

\\\\'-i\ to lie futer*;<l, 314, 31-". 'MS.

Al IMH.v'lMKNT. See—MA.STER,

atieiuian't' on. 550.

power of. ex.'cntinn of. wh.>n not invalid tor exiludinc ohjwf of,

t.. s.'ttl''. or imss. jmljiniont, or finl.T. S-Jt*.. S2r», SIO.

attonilaiue on. 5."*;. SJO.

AUHrriiATlON. see—Arritkatiun Ai T—AitniTBAToR- A\v.\Rn.

award, jiirisdi. linn of II. i\ .1. Jis to. 13. 17. IS.

api'fiil fimii. form of noti«^-e of morion. .'70.

c.wrs of, M-nlf of. should tio spociflwl in aw!\ni. 13S.'i,

taxation of, i:;sr..

Hiph Conrt will nor r.'fer to. .'X.rpt by . oi;^pnt, S5!).

injunction may be in-anfpd n-straininp. 03.

rofprencp of < - * . 'a.^^ to. l,y .ln<lL'." of 11. (". .1.. •'ffp-'t of, 14<;.

Tti, lint oi-iliTt^I. t-XiT'i'r by I'ons.'Tlt. <>'.*.

Mihnii"iMn 'o, juakinL,- rulp of Cunrr nnnHr.-^sary. is.
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AUItlTUATION AIT. Sew—AbUUHAil...\.
ivtVreucL'S wliicli may be urilorcl iiiil.-r. sr.I, s.',4.

iimlci'. for irwiuiry niiii iiinn-t, S'l sri4.

trial, S'.4-S%s.

t'OBtit of, fiTt-t. ^.'s.

A KBlTttATOlt. See— .VaiuTRATioN.

iiijuiu'tinu a^|:nill^t, !'j.

AliUKST. Hv^— PAii-Am-K l'w>tKi:i>iMi^—)'»)mkmpt.

t'oiinty Court .hiiist's may iiiakf 'iplers fur. in !l. *'.

disi'hariri" frmu, wliPii it Mpfrnti's i\y. i\ r.'li-:i«i» nf ju'iiri

LfKUl Musler. lin*^ rm .jurisilii-tii.ti ti> >vU-i. 1'.^, 2\T>. Jl

married woman, when not liable ii-.
'.'•'>'''.

Master in riiaiulvi^, has n.> juvisili, imi, in ,.\A'-\. h

.] . 1 J.'iN,

111 S4H.

:i --J. VJ 8

.s .-..
-

;,

AIlTICLKS Of (.:l,i:itKSIIIl'.

to be tilefl in Cfinral otliu?, Li"!,

ASSESSMENT OF r>AMA(iES.

by .Tudxe, iril-l-Vl.

jury. !.'(», ir.l.

officer of Court, may lii> or'N^r.'-l,

bond, in action i>n, TT-",

costs on, 13'»ti.

continuing dnnmKe, in cast- of, 1".

t'liunty Court caxes in H. C. .T., 144.

flefanlt nf ai>|iearnnc('. lai. ~~'.i, 7T4.

MiL-h Cnurt ca^p... in C C.. 1 M, 14:,

uotice of to ho s.?rved on non-appfuri

petition of right, «n. ^\''>.

ASSESSORS. See

—

Experts.

Court niny appoint. I'lii.

ivnnmeration of. how lixi'd, Krf'.

ASSETS. See—AmiIMSTRATioN.

ASSIGNMENT. Se(--ClinsE l\ Anm:
pc'idaiir Utv. effect of. r,(i:M;(iT.

ASSIZES. StH'—Trial.

altseuce uf Judge at npcning of, 14:1.

adjourunionr of, l.y SlinitT. 14:i.

cause list at, 74!t.

rommi^sion to hnM. i-sitc m', tir..

couniy iu\Mi. 11

n<it illei'tjd l.y .lii'lii 11. nv A.I, I'.iii.

risli „f .Tiwli;.- T" lii .1, uilli..ill l'.«

Kills'^ !'< i-l 1.. 1 .1.1. uilliotu,

I'.iO

n.liiv.l .lii.li. . I., Iiul.l. Willi .111. r.m

li lirU

I„ 1ml. 1. I.MW.T-

ilt ..;i..|i. I4U,

-i. llTi,
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llaiiiiltun lit, 141',

hnhiinic vf, 141. UJ, Uli, tlHI.

.Iiiilec holding, may nit iu (.'huiub*'r>', lis. M).

at Tortnitu. juriwlirtioii nf. in < UnuilH'r", ."(M.

ill outer L-ounty, jiiriMlirtinn of, in ('liiiiDhfr-M.

pitwcru of, 115.

nf Cimrt nf Aiijieal. iiiHy IhjIiI, 7.

r*?lire»i, mu.v liold, 7.

King's ('nin»'«'l may hold, ItHt.

Iy>Ddon, ai, 141*.

Ottawii. ut. 14-'.

Toroiitci, at, 141*.

time fur liiildiiig, liow to lit' ti.\«^i, -7>'J

who may prvnide at, 7. 14y.

ATIACHMKNT OF ]>KItT.S.

lU'cniing delitx, 114!t.

order tn pay, t lil4.

iillK'avit fnr. IH.VlHi;, IMS.

iifiniftuee of juiljfuient, may niijily fnr, 1147.

iisslstniuent nf (ielK nttncliHi. effect of, ll-Vi, ll.'it;. lit".

fraudulent, settiiid nsu\f. llttl.

rot'ts of priHee<Iinys for. in 'iih.retinn of Court, i:UW.

MTuriiy fnr, 14o3.

(Vmi'ty <\.\\rt, ju; inlictinn of ,lii.!t;^ nf. lHt.'». lit',".

l-nditof' Wc.'-V; .1.7. undtr. 1147,

death of ganiiNhee. Il.Vi.

<!rl.l.- i.lt.hliiiMe. 1147, 114S-11.V_'.

Dot attaclmblp, ll.'L'll,V».

e(initnble pxe<'ution, liy, ll."i*, nr(7-lHil.

See—KgtlTABLE K.\K1 ITION.

exHiiiination of jiidu'nienl dflptor fnr, li:!."t-li:i7.

atlowe<l. fnr rosts only. 11

nHirer to talte, li;tr», 11

eiii|j|..ye.-s of <|.d.lnr, fnr. liriH-H.-l!*.

examination of. ottiieis nf corimralinn, for, \V\>>.

tranff**rees nf delilnr. fnr. li;iS-li;;'.t.

See— KXAMlNATin.N t>l .IllKIMENT DEBTOHW.

exevniion aj;;iiiist aarnixliee. when urdfred. lltW-1107.

ir may is?:ne from r.

IHm-IIi

1>.

ll<*.*;-lli

tiini. 'liif tn, 41'."..



INItKN UD5

ATTACHMENT OK UVAVVH—foi.tunn,!.

gurDinbee, death of, IITm,

(Iftit iittat-liwl, "tiif t'l iiin.ih.T ii'r>.i(i iif «iinit> u;itue

Hit jiiiliiiiifiir •(•htor. \hi\.

ronrti'iiim t iiiitij*, I.I. lltht.

(Iif|ii)tiii|[ l)iiliitir>. Ib'rl. \]t',:,. \u;>;, ncT.
liiiiii witliiii ('. ('.. jiiri-ilicti'io,

I*. •'.. jui-i«ili(tion,

not;. 1 1. IT.

iKsiic Liny I..- .,r.l.-i-.'.l. n.;(. 11.;.V

psAliiitintidn of, nt< jiiilKiii«'iit •i<'l.t<ir. )\'M.

cxi-cuiion ii);iiiii>t. Ilti."t.

frniii ('. )., 1 !,;<;.

1». r.. 11(17.

issue to try linhility of. lltH-llt;.".

jurisiluti*ni t>f .\\u\v>- "f •'. i ', u\,-i. ll.'T. 1 li'i-'.-iitHi.

notiti* to, i.f riKlit 'if thir.l imrty. .iV.* i ..f. \]iV.\. ]]i\'x

oriltT to ai'penr. 114." 111*'..

hefon- r. i'.. in;.-,.

(l.'ik .,f 1., <;.. n.;.;.

setvJL-e (if. lim.

.'iTt-t „r. mil. 1H5L'. in«.

imy. wlifii II iiiiiy li.' -.luuU-. ilthl. li;]4.

nviiinliiig, ll'^l.

ortlcrcil ti> pny, lu-i'diiu's liiili!.- tn .-MiiiiiMaiiiiii ii> Jiiiln-

ment ik-btor, ll'M.

out of Oiitiiii", jl-H».

i!oti<(» to tie s.Tv.'t Mil. lliii, IMl,

partiier*;, some of wlmiii rt'siili' i.iii ni' llniarin. .V-'"i.

pajiiig liflil. Seffirt' urdfr to p.iy, ofT'd of, ll.'T. 1 Put.

llf.H.

into ('niirt. \Kh\.

utiiltT onU'r, .'iT.ri .>f. ilt'4. lir.'.i.

t'X»H-Htioll, 1M.'1.

opt off by. wlit-n ullowi'il. 11."*t;. UTiT, llt'<-,

wliPii to ni>p**Hr iH'forc C. <
'.. ll'i'I.

n. rk nf l>. C. Ilt;7.

issue, to try liability of i:iHiii>bf.-. ii a> *< i'U-v<'<\. IIHI. 1 1*!-"..

t'

judgnifiit cn'tlitur. wlio is. for iiiiin.-.,. . i. HIT.

debtor, to be iiotitied of aiiiili.aihiii !>

legal or einiitnble debts, may be iirin(>li>''i. Ills,

lien of solicitor on debt aitaii!.'.!. ll.'it;.

married woman, debtor, 11(7.

moneys aTtachable, 1 l."i>-l l.'J.

not iiiia.iiiiM.-. n.vj-n.-.-..
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..I'l.i ioi. U4.V1U)J.

effvt't uf, iii;i-iiia

lor. aervict* ot, iiert-«uij t<> birul Ufhls, UUl.

pa.viiiput bvfure, «fft>ct of, 11^. \M~.

neltiog ai<ide. d'l- mi-uike. "iMO.

ii ru>til <'!' ill till hiiiK iittiifiM- t.j iry iit»»ut?,

iim.

to puy over, lltiy, 1 IIj4.

fftect of, ll'tO.

jndguieDt debtor to b# uotitipil of api'lii-atioii

for, n^^3.

liiirtner*.bip. ilne ti>. 4l^1,

p:iyiiu-rit of ili-lii. Iji-furt- attaohnit-m. ll.'i"'.

()ril*»r to p;ij, I U'.'.t.

llllltcr fX«t UtinU, tlthJ.

order to i.n,\. IH^4. IM!'.

voliMitiiry. lit If" ntnirliiiii'iit, t^fffi t of. ll'VJ.

iu;o.

pifK-*;Hlini.> f(.r. Ivhav fiitry of judBiiiPiit. 1147.

swurity for ni-.is. ii.ay br ordered Ui protee'liuii- f<>r. 14;i;i.

set off. by Bsii-iiwliee. ll.Vi, \1Tu.

^.'triiit :isid.-, ;,ft:cr d^lay. lltV4.

t.»r misrake, M"». W'VX

soliritor's lien, pffi-rt of. as nRiiinsr. ]]."•».

It '"d person, wlifii L& uiay bp ordtri^d to appear, llt>7. lUi8.

rights i.f. .-^lioiiM \»- brought to attention of Court

by garnislnH', lltVS.

ATTACHMKNT Of (KMIDS. Set-

—

Arscomunc 1"EBT(ir.

ATTACHMKNT i)F PKUSuN. S*.- — IIailaule PRutEEDlNOS —
( ii.NTEMIT.

bn-acb I'f undfi-takinj:. fi.r. :;4:;. ItKV.t. 1111

certificate of Mn»tpr. of dffiiulr. "iNt.

Chandiprs. \vli,-n it lu'ny bp ..Hii'iwi in. 574.

coiitempr. in rffusinc I'l ii.akf -li-^r.-very. for. •;.":>, i;r,ii. iHHt. 7(M).

briiiu; ill atTouiits. for. tl'JVt.

l.fdnri. ilocm:.-;a>. fi.r. r.'.i'.i. 7iKt.

proaii.f. in M. O., f.ir. r.lt'.i.

of jn.L'ui.'m nr urdpr. lULVin:!.

plU-.it;\i' |TorP-*S. 1 I'".'.

dpfaidt. bow proved, on iimtinii Un: (Vy.), TOO.

effpci of. nor.. nti7.

disrhnrcp from rustod.^. wln-n i:i\nitpd. 7itO. lllS. 111!*, 114r».

inipriM.niM.Mit. Iimitati..n of t.-nii of. IIIS. IIIO. Uin

im.ifi'ii; - with c'onrsi- of juslice. for. llOti.



INDEX U»7

A'i'i.vt liMioNT or yhiwoa—foHtinu'j.
Ju(l|[iii«'tit, fufon itiit iiy. ni>:. iii:i

leii\t' [o ixHUe uiTfiwury. ll'Kt.

liuiituiiou of [Mvi'Mt ..C in.rii-i-"ini.iii. 111*.. UIH. 114:..

.Mfinhfr of rnrliiiaifnt, ttKnitiM, IH'J.

motion for, for i^tititi-mpt. notice of, to bf i«<Tvi«i, illf.i, Illn. till,

hoiv to Ix. iiiiut.', 7ui. tVXt. limt.

i- II fMi il :iti.l iiMf n .Timiniil i'i'<>i iin\i.

7U,
iiotuf .It', how ti> Im* MTvci. t;!i;(. hih, mi.

non-pa J-men t of nionfy, wlu*ii ptiniHlmlii.' \i\. ItmS. mtil, 11m7.

iinj.T. whon t-nfonenliU* by. lliC.-linT.

s.'ivk-e of ..rd.T "oiitflii I.. 1 nforn-.! bv . ll'is \\ir, mi.
notuf iit motion lot, ('.'.•i. nin. mi.

Slii'I'iff, llirnin'*!. Sfo— ll.\IT.AIIf.R l'lt'H"EKl)t\'-»- SlltJtlH.

Hollclior. tint I'lifiriii:: iiiJih-iiniiici-. iniiAiiiitir to niKl-'i-tnki'i^, :117.

:ilS.

no(ifyiii(t <lifiit of (.iii>i- to ptrKitnc T'N*

pnyinti money, punnuint to hkIit, Ifis.

«rir of. wlii'O it nmy j««i»-. lilt.'. IIKI.

(tis.liart;.' fn-ni nrrcsl mhiUt. Ilfj. 111^. Ili'J. lUo.

t.Ttii- iiiiiiiw^fii ..u. WIJ:.

exffulioii nf. IIIL'.

iisue of. uar,, inwt. im.
leave to issue nei-essnry. lln'.i.

not to iM«ue witliout .Imige's oriJfr. Htci.

notifp of motion for, miUlll,
aer%ic« nf. 1110. 1111.

proof of Hervice of onler to he olH'ycd. 1 HKt. lll'i. 1111.

punitive proce(<!i, wlien is-'iu'd for rontetnpt. Ilii.").

return day of. 1111.

ATTORXEY-GENKHAL. See—I'ABTIE^- I'ktition ut Iti.iir.

HUflieiice. rielit to. when valiility nf stiitiiti' in iiiieftion. ll.t.

consent of. when re<iuire<l to i-nnipoun<l |iemil action. tUJi.

fi-
* nf, wlieii iii'ics..*«ry lo quo inirratiti, infomiiilitin. li.".

re*iuirt'(l for writ to rejienl patent, etc.. -tJi:'..

nece^iisnry party to action to cancel patent, when. ;;.'.

notice to lie L'iveii to, wlieii validity nf sratiiie in rjiiesrion, 48. lilt,

form of, lUt.

time for serviii:;. 11!1.

penftl notion, consent of. tr) nimii-miclinu' 'U:;

reply. ria:lit of, •i:'i'2, 7"..

ArCTlONKKK. Se.—Mawtek.

AWARD.
appeal from, IS. So.'i.

form of iKitire nf ninlinii. ."T".

iiiiitiT Hallway .\rt ilV t. 1>*.
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A\\AUI>— rodliMiHrf.

I'o-t" uh. iiixiitioii of, rjKV.

»tt\-. «li»iiM Iw «|iM-IHt^ ill, I'JSn.

enfori'litf. IN.

jtirUMU'llon ..r II. r. .1., OH til, i;t. 17. \H.

ui'»tlun iiKitiiiHl ill ('. i', ifiw* rt>rt>rre4| lt> .Imlg*' nt IK t'. J., U't.

Kl-<Hili(Jii *)(, iilllHt t* •iwrlHt'il, 370.

rule uf 4'ourr, iif*'<l not Iw iiiaik, Mi.

wiling «i*i>lf. IN.

iiruiiiuU Tor, IS.

to (le 'tatfH ill nulirp of ni'ttltin. ."^T"!.

i>|i*'<iHt- iit'ifoiniiiiii't* of, IM.

time f(ir itioviiiK utiniii-r. IN.

It.

HAIL. St>>>— llAILAIU.t; I'RIK EKhlMiM.

cutrfuliiii:. j'lrii'ilifli'iii uf fmirt n* m, HI.

in criiiiiiiiil rii'-p. forfcituri- of. nnt r»'Ii*v«i. 2iJ.

HAILAHT.i: I'U(MKi:iHN<JS. St^—AnHin.MHNU Peiitob,

al^i-imtlitiK .IvIiKir. Se*?—Ali!4( oNiiiNo I lEIiTOR.

nitidiivir to iHtld to bail, iJ."»t(.

swenriiiK. T.i**. t2.'iS.

iiiiniMiiy. li.'rVn.Innt s\wi\ fnr. « li»*ii linl'l^ t'. ;irrc»i. ISri". 1L*."»8.

1>iiil rt'.|uircd in m-tion fnr, T-'-". VjriH.

nllciwiitK f nf -tHiirity in. IJiU",

jip|)..iiitii.'iit f'T. to \»' Kpn*H], lJ»r..

iirrfi-t. I'nI.T for. wii.-ii (riiiiiti'<I. P.'.'.', VS*':

tittiilavir f<ir. 1L*>;.

cipy to lif titTVfil. tliTil*.

t'xeiution of. l'J.*'.t.

form of. lilTM.

.Im.' of. I.) I..- :ii.lorst'<l on onlcr. l*-''«'.

lirivilt'Kt' frotii, li;"it!. I'J.'T.

|,ni,-f.,|iiii:s <pn. TJolt. U't^ii.

atfiK tiijj. lu :ii;jiii >t Sli.TitT f'T imr !>iiiiLMiii: in I'o.ly, IL'tH"..

not M'l nsi.Ii' .'xcfpi on alfidnvit of

iitcritj*. l'J*t7.

liail to SiicnlT. l.oii.i for. I'-'tJl.

.n.ti.n on. riiMT.'ii.iii .4 rniirt AH U; V2r.}. I2«;*_\

IJtK'..

ii-si::niii.'iit of. llJiil.

.!.-tiiiili in riiiiii'li •' "I'll f'liiiJitioii. TJtIl.

i.'-iiivst of (Ifft'niJant. ou. 1-tt-.

MTorirv may )" jiv.ii aft.-r. I'-V.J.
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lUII.AIII.K I'lllH'KKhlMm-r,,,,^,

r-trrfinirt' .if, lit;i.

turm of, IiMl.

ljr.«.-.-.tltiit- nil. \\U*-u .i,\.

hiirri«tt'r". «ht'n fxt-nijir finm lurt-it, Ij.'rt

IJttl.

iiirliy in tli*' 1
-•••.

I.

Hini St4 I HI IV,

lilt tii-tidll nil. till Mliiiii <i| ,.(. .,(,. I'j;:.,

otiiylnn mtiiit) <<ii •nihr „{ pi incipul,

inu in li.Kly. i.i'lir in, ^\ Ii«-it it ii(ii> i—n.-, I'.tij. \j*v.\,

n..i i.Mi.-. V^tVj.

a. lixii on tiiiM Imii'l -tnyl jn-ii'Iiiiit. I

ih^-ii nil iin,Ti|i.', 1 i;il, l'Ji',7.

, n., wrir ..f, iil>.i]iH|H-.|. _'.",
I--'.'.."..

, Mil.. wUfii til i»-iif, III iliniL'f ill fM'i miun. IJT:!.

lix li.itiilit> i,[ -iii.n.,-. 1-_*TI,

>liot'liitrK<- I'niiii I'lio'loil.v niiilir, ii:;ri.

Wll.'ll it i> ;i .;l1lst';|ill..|l .,1'

rt'tiiru iif. lL*'."i.

(./i( luriiUH, U'liiiii i>f. liiiii. IJti-'.

niHtx of onlfi- fur iin-p^t, 12rili.

iii'iiiiii nil liDniJ. »lifi-i> )irin<'i|iii| r Ifvil. IL'T-".

*'niini,v Cniitt .liiiJKf. jurisdiftifiii nf. In niil.i- mr.^t. ljr,i;

riistoily. (Ii«<)iiiiiic frnni iii'plifiitioii fi>r, IJTi^. IJil'' li'Tl.

•Ii-fi-ntlinil »h<>M nni til Ih> rnnii-ii tn u'liut witliiii Jt Im

iirrfst, IJtHi.

ilisi-hiifKi' nf itff.'ii.liiiii, iipiilitMrion fur. lL'-"iS. lLi''.>-1'J71.

;i|>ii«'nl frnin onlt'r 'nr. IJtWi.

iirfnnliirifi'*. fnr. rJ7'ii-JT1,

rin aivinit hnil rn Mi.-iitV, li'i;!.

nil Bivinc M'riiriiv in i\if ;iiiinij.

txt'-iiriiin. I liiir;;iiii; i|i-ffi',!;iiii jn. 127;!.

ittliT Wilts .if, iiijiy i—n.. :i;.Miii-i <t.f.>iiii:iTit ar

iTiiiii ntitr. wliiMi nrili'i-t'il tn U- .'ni.|.«!. VITA.

fnreism'r rfiniininrily witliin jiiri^ilii linn. 1L'.".7.

;:;inl. .ominirtal of i^ffmljint ;rrii-^ti>.| tn. !Jt;n.

jiistitimrion of. siirptics. l:;t;4.

Lnrnl M.i«ri'r«. ,inri>-i|ii rinn .'f. in. ll^riS.

Ma«t.T in riiaiiihiT^. jm i-'!iit i.-ii nf. \^^, Tj:,«.

fiiisnniiHT nf ili'fi'tdfjinr in. .tlrit i.\. V11\.

.'.t...l.
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BAILABLE 1-KOCEELIXUS—Coii^liiiurd.

ne neat, writ of, nature ot. I',i3l>-

uutice of filiuB bond as secu-ity, 12l!5.

order tor arre>i, form ot. 121^5.

comurr.'Ul. may In: i»»ueiK l-'J.

coliii- of. lo In- ^•rvpil. l-."'.l.

JeliviTV c.i, to Sberi;l, liVJ.

costs of. l^r.'.l.

,l:it.- ot iirrest to !» iiidors.-.l ou. I'Jiill-

.liiplifaie. limy be issued. l'-5t).

iluratioii of. 125S. 12511.

execution of, 125!l. 12i'.ii.

iti.liciiil otlicers, no l'"»er to i-nuir. VS. :l.,.

'
-.'111. 1238.

setlinc aside, ollti, 12i*. 12i;ii-1271.

to bring in K-iy. wl.en it issues. 12il2, 12i;:!.

nroreediugs nirainst biiil sta.ved. p.-udm^.

12li3,

practice, former, .on.inoed in matters i-P™;^''';! ^"-
'-'•'

prisoner. discU.r,e of. ... giving bail .o M.er.ff. 121.1

security in th» action, l-'u.

„l,|.licalion tor. 12I1S-1271.

.barsilu! ill cs.riitiou. time for. 12T:i.

l,rocee.liiiL-> afamst. 121»'..
^

re-arrest of defemlant for default in =;'_;>'=
.'-"';'J.^^-'.'--,

render of principal by sureties. 12i". 1-'' • -'-

Becurlty In the action. _^
alimony action, in. iiinoiiiit ot. l-... .

allowance of. liow obtained. 12li.'..

bond, condition of. 12rs;.

action on, 127r,-12il>.

afB.la^it of execution. VJiil.

justification. 12i:t.

tlIIoT\-ance of. 12113,

discliarae of detcn.la-ii on siviiii;. 12.»l,

filillS. 1211.3.

sureties;, justification of. 121.4.

See iufni—^uretic-.

money paid in ,is. i. subject to .irder -t C""". 12.1.

-

paymenl of money into Toiirl as. 12i....
_

bond may he substituted for. l.isj.

;,ttacbinei,l .^iiiiist. bow obtailie.1. 12i;il, 12117.

iifter retirement from ottice. I2.it.

api.liciuion to .sei aside. 12r,7. 12i«.

bail to. S..e ..»,.n.-lii"l lo SlicrifT.

„,,c, ,„ l,ril,= in b.i.lv. wl,..,i i. inay i-e a=ains,. 1^1.

fSherif

M
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V2I-A.

t'.-tniiin^il '•>

BAILAIII.E riUH KKIUNCS— fu-i((,.f(.(;.

^olii-itors, when ext'Uipt from air- >i, ySi*'>.

st;itfmi'iit of flaiui. wlieii to h<- ,W[iy<-v.-}.

Kumnioiiw, writ of. to 1"^ i'sn.d, Ui, \~7Ci.

snr*M»'«. 1*J<J4.

justili<atiou of, 1^''.4.

liuhiiity uf, i::';4,

not to be iDilfUiuili.'.l. It.v .-nliciii

ipiider of principal by, V2*V.'. lli'^. I'JT'J. 1-7:'.. l-T-"*.

>.nrr<>iuI,T uf i.rincipal t'V -nr-ti'-. l^t"-:".. \-*>. I'-'Tli. ].1T.\. V-

iioiirt' of, '! !" — rv'f.l. I'JTr.,

ii'aii.-f..'r to hi-- nwii muniy. uf i-'f.^ii'liuit r> n-l.T-M -"it of it, TJ

BAM.OTS,
r.Hunnt of. uiuier Out, Kl.'. Ti..n- A< i

iujiinitiou. >>^.

BANK.
forecinsure. ri^^lit >'i to. r.,SS.

jion-payoK'nt intu, !im\v !• h,' .rrii;!.--!, 71.".,

payment, into. Oltl.

payuH'ni mit oi. !*!•'

EANKUT-ITCY.
effect of. i)uuhnl- lit-, mil

BAItniSTKItS. S..' <-oiN>n..

iirre?<t. priviLpge ii'iin, llloi'i,

roll of. 238.

to N- >inn.>.i l>y. j:>.

irustws, wlion onritlfil :•> r<isT>. Vir».

BF.NCn WAliUANT
i>siif> t'l. ;nitlioi-izi>(l. 704.

BIDIUXG. Svi— Salks 1!V thk Coiin.

BONr>. Spt'--.\i'i'F:Ai.--BAiLAiii.E I'lUK i khix-.-^—('ii>i-i--ItKri.t:\iN.

action -^n. iis-.iirnnii'nt of br*-a<'hr';, 77ri.

r.OOKS. Si'.- -A.O.I MAAi HI Sl-l'BKMK Inriil Oh .1 ri(Ii A 1 L-Kt. »V.-.

.if Court, to bt> op*'n to insppc-tion. lim. 1M7.

ill^pl'<tioll of, frps for, 1U7.

HY LAWS.
iiiiitinns to M'i'i*^Ii- ''•'! "'''"

f 1 i;/;am.

hoarinj: of rnii>;r in. S2. IHj.

puli!i>liin« iM'nc.'.'iiii.us ?.. li.ii

CAXAPA COJirANY.
fovpnants. not "\''iiiiir.'il fmi

:i,',-K -f. how vx. '!"!. yr.i;.
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r l/*/,li. AD .SATLSFMItlMH M.

discharjrc ^'f cl^'frinliiiu fioii: niTp>t uiithT. ll.'l."i

when it is a sntisfuctioi] of

jiitlgun'iiT. ,S48. IKCi.

if^mn iif. V2TA, IL'74.

vvliPti rptiiniiilile, 1 1J'».

(AKLKT<»,\. Set- ((TTAWA.

three sittiii^"^ nf 11. C. J., to bo hold in. jiiuuially. HJ.

"CArSK."
lui'nniu;: uf, in Act aiul h'l'U'i. J,

CAISI: LIST.

as^^izt's at. T-IU.

IHvisiuniil (/ouit. f"r. Iii>\\ iil't-iiarid. litl,s. :;"i,

pfffiiiptury. li,"!.

motions l>efuK' (.I'lut li> ite enttat'il in, ."mO.

I£*';.'istrars, <iiit.v ns to, *JOS, ."0.

.sittings fur trial in Toronto, liow pn-parfd. :il)8.

Weekly (.'oiirt. ToronH), how prcpari-d, lios.

CAfSKS (IK ACTKtN. Sec I'AilTiEW.

defendaiir. {>nt of Ontario, for what hf may be sned, SOft-.'tlO.

jointli-r of. in actions hy. or aRiiinst administrator, -tJ!!.

assignee in insolvency, 4^0.

executor. 431.

hiiMbaiul and wife, 43U.

for recovery of iand. 4^H*.

joint, and several, claims. '.Vd^i. -I'.U.

principles now regulating, -titt.

muliifarionsness, luider former practice. 4"_''.".

separate, wlietlier they may he j(diied, :i2.". .'12fi. ;!2S, :',2H. '.VMi.

several may. in sunic cases, he jnined in same action. 4L*><-4:ill.

survival of. (JifS-UlU.

'arts. fur. survival of, COS. W.K

CKNTIJAL OFIIIE.
articles of clerkship to Ik- hied in, -'<i.

hnsincB-i to he transacted in. Iitt4-li07.

Clerk of Crown imd I'leas to control. 'JO.".

Clerk of Hecoids and Writs to he chief chTk in. LfC.

Ill's in. lo l-c paid in stamps. I'.tn.

lijin^' and nerd branch, l>n.siness of. 2n.".. -Jih;,

jntl^rnient branch, business of, 'St~,

IK'titions under fjiiiithifi TiUvM .\rf m he fil..| in. L'mT. iL'-'iii.

wriis of summons branili. laisiness of, 'JO."..

CKUTIKIC.VTK. See — AtdHXTAM mi Sii-keme CiHRr. A:i — I.I.>*

i'KM'iN^ -M \--'IKl: ' M TKilM. Tl iI.I->-- T.\XI\(. 0[ 1 T( KEtS.

Hank. of. ..f tM:Ji-paynif at of money, 71.'.

,.!t;,...,- :,t trh,! nf, 7*12.
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CERTIOR.llil.

Older of, ('tlVi.t ot, lauh.

Hull at> to. iu criiiiiiia) cii>t>., 14.'.4.

wMjurit.v iL'iiuiie'l, ou oLnainiLg, U')-i.

writ at, nl)oIisLed, laoS.

CEfi'JLl (J( i^ UfL^ST. See I'AUlIts—Tia.-iths—Tut si

CriAMilLliS. Si\'— ilAfe'IEll l.\ CUA-MUtlis Muilip.N.

ULTouiits riiuy l(t' luktu in. 7)~'j.

uUjoui'uiiitut ot prutet-'Uiiijin, in. >n iniiu, l.'uiiii, ,',74.

iiilmiiiiisU'uti'tn juil^uicuL. aiii.h<;iii.-iii ini. ;ii, r.Tl. iis">

upIieaU, 10 .Iu(lj:o in. .'TJ. I<!i"i-IMU4.

evidt-nc't.' ou, iMu;;.

extending liuif t'nf, IhmiI-Iimi;;.

not a stiij. liHil,

SettiUg down lllLI|iri-^;iij. lOM-l.

time for, liJiii'.

waivei- of, Itiu;;.

froui .Iiidgt.' ill. tu lti»i>iinial <'oiiii. tnl."., lol

iili|iliriiiiniis wliifh iiuty li>_' uiiule in, 'u\i-7u'.l.

iiiljniiiNiiit'iu iniii Cniii-t. ."74.

fn.iji Cniin, :.~i.

ill. to wliMiu to be iiiiidi'. -"T:;. .".74.

assizer, limy !'» li-M at, :',\i.

atceudaUL-e uu uiininii in. ">•>.

buainess, traUMiLted in. r»7"-."iT4.

commit, motion to. to Ije luiuie hi'foie Jmlg-', .'i7;!.

consent order not apiiealtibie witiinut lenvi. I'iO-j.

to expfris:!' jnrisdictiuii im Imr 10 upiJi'.il, lL'4.

costs of action, when disposed of in. i:i4"J. l.J4-'J.

County rmin .ludt-'i-. .iuri-dirtion of, in, •."Jit. liijl

(lower, nppliiatiou to enal'l.' (.wuit to iun\ey free fnnii

ej- imilt. motions, preiedeui-e <if, in. Tub.

frntldulent romeyjnues. ulnii set aside in. T,'].

guardianship of int'iints. jippliciitiiMi f'.i-, jn, .',71, :,7;;, ]

See

—

Imam.
habf'uf) rnriiiiH. \\i-'\t of. !!.;)> I'l* i:i'!Uitrd in, Tt~'2.

infants, uppiication,^ for :;iianliiii,.-)ii;. .it', to

maitil<'niinif of. 10

^ai. of ...til'o^ of.

1508

1..' Illil.l. in. .'iTl .'-,7:1

1... mn.l. in. .>7I r.T;!

.llldl.'i's tn >

pow

jniU'tni'Pt.

of. in :;n. ;«». .-.7

I I'l
I ai;ii to sp"

for adniinistraiii'ii. \> lien

in mortpiire aiiion-. wh

partition net ion. whi"'ti
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L'HAMBKU^—funtiiiiud.
jiiiis.iktion, coiistiit to exeici^-- ut", no bar to appeal, V^i.
Lutal Judge, jurisiiiction of. iu, JIM. 221.

Musters, jiiri>-(li.tioii uf. iii. 22L', SS^.

IniiiiLy. declaration .,t. may bt' granted iu. 572.
.Master in Chauilifrs. jun. diction uf, iu. See—M.i.-sTKK i,n

ClIAAlUKlW.

-^Iaster iu Ordinary, juriadittion of. in. 1)17.

to sit in, in \aiatii»ii. JoiJ.

unctions iti, ,'7i'-ri7-J.

name of Judye tr utii.er making, to be wiated in orders, 832.
I'l'liT ill. lons-ni. iioi appcaialile without Uivve. \'2ii, liHG.

cannot be withdrawn. s;;it, sMO.

liatf of. H'ITk SJU. S'il.

name of .Tudfre. or ottii^r uiakiuy, to bf stated jn, SS'J.

jiiirtilinr;. jiidcnienr lor. may hi- ;:r:nil''<t in. .'iTl.

precedence of motions in, 575.

receivers, inotioii for. not made in. 102,

Kegistrars to sit in, in vacation. 2r»3.

rt-presenlrtivc of estate, when ai'pointed in. .'i72.

'iile of infants' estates, applirarion for, in. 2ir.. 120.S. 1211.
siiriucs in. :JS. 253.

timt- for waiting nn motion in, ^>t\.

nnoitpo^ed motions in. iirercdeuce of, -IV.'i.

vni-ntion. to be held in, 2.'V'.

CH.WrELLOH OF O.NTAHIO
iippointment of, 4. .">.

to he I'resiuent of I'haiicTy Division, 5.

firAXCKKY. COURT OF.
anial{:amation oi. wiih mhrr Trurts. 4.

riEAXrKliY DIVISION. S,.—- Ili.iu Coirt ok Justke.
not to «it as a Divivinn.l Conn of tho l.ivipioD. 117.

< 'bancellor to i>e Presid^'ni: of, .".

rHANCK OF souciTor..
;ili|>oi[itment of new solioitor on d^ath of .solicitor on tli** record.

hoAv .-..niipcji.-d. r,4n.

Ilotir. of. to ).. ^clV.'d. ThIO.

.-cpnraie solicitor, to ont- of spv.'ntl plaintiiTs. .40,

solicitor, by party aiiliiL' in ]n'i-von. .')4n.

added iiy or.I-T to .oTitiniiP

procefdinu's .541.

notice of. to be .«er\''d. .%4i»,

n'ti-'c <.t iiiori-iii to lonipcl appointment of new ^oliritor, whpii

ont^r ffir. when necessary. .'V!J*. 'Ait.

unnecessary. -"41.

malfiial fnrrs, mu-^f b.> disdo^rd. on nbtainini:. r.lii.



imie: 1505
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CliA-NUU UK SOLRHOU— (.(,«(.„„,,/.

order fur, may W (ilrtiiuwi ou i<>'i<i,,i, i,^ , rj.,ji,_ ;,y..

tlU( iKjt i'\ ,,i|,. ,,1 „.^,,

'''"' I'luiii.-r joi.ii, 5iM.
mu«t III' ulitaiuwl. vvl„.„ di.-ia .li>, l,ar«,.» ,„lidl<.r, ,-,:jii.

solicitor Jisrliargt, liiiuwir. r,,';'.i.

not ,1 .iiMharB,. I.y .li,.,,!. «!„.„ .„|it.,„„. |,., . ,.,,,„

to act. Wl.
'" l-.oiue l,,ii,kriii.i. .-,41. or -

Ijecu ar...sic,l ;uul ilctniio'il

'" -^i-io,!;.. oli. ,„.-.

«.linior\ :„„: .li-oli„|, .-ai.
of 110 ("ifect till .-ftveti, .-,;ili.

laymcnt of ..osti,. not luail,' a . ..i„iiii,,|, i„ .-,".,

friiiia jftcm a disehar^'o of s,,ji, i,,,,- |,y , n,.iu. .'41

|.ro,o,.li,!;. ,ak.„ l„.(„r,.. h, „.u .o'liri,,,,.. '„',-.,..'„i.,..

setliDj! aside, for Miiipro,--!.,!, t ,;,;

solicitor cannot obtain <i t""l' . .Mo
iinii«?cc!'«ary, mcrfly i,, ,,l,t,iii, i.^m,,,

.".IIP.

ill fii.'i>. r,tii.

• iU tlllllMlli~~i.ill „i iiil,.

wli.-ii M.li, itor ili-. .-,:;ii.

^cruc- of s.,li,.ii,,r oi, ril. j;o,„l. till ,,,,i,., .

CHA.NtiE OF VEXUE. S.'i^-I'l.iik ot Iiim
CIlAIKilMi (lUlPKll.

icccptancc of .e.'ciii y, liar.^ rti;lii !.i. 1:1::.",.

alpplicatlon for. VXH;,

assignee of solicitor, iiiny obtain. VX'.Ti.

cimipromise of aition. il,„.> imi i.ar iii.'l;t ',,. 1;;:;,

cost.s of. i:^:jii.

delienturps. not ciiarfe'enM,, as st,,,.ks. n.-,;.

ililay in apiilying for. effect of. l.i;^-,.

effect of. ]?,a;i, i:iMi:. i:u7.

enforcing. i;^,'iii. 1;!;17.

jniijnnent lecovered hy ini.'nt. ,,n, I.:;;;:.

nature of cliarge creat.'il by. ];:;;;{,

liers..,,,al repres.'ntiitiv.'s of soli, it. ,r en, ill,, 1 .

liriority of. iy.3.^.

lJr,>I,erTy alT,fterI l,y. Ki;t;!. i:!;;4.

not ..iihj,., t I,,. i:;:;i.

registration of. i;;;!;..

sernrity for coptp, ncceiiian,-, '(. bars ri^b' -.
, i;

s,,li, it,,r. -.vhen entitled :,.. Ili'li. l;;;!7.

assuMii'e of. wlien emiiled I'i. l.",:;.-.,

r!efe!!,lniils, :.]„„, .mi,!,..! -... ;;;:;]

-t.icks. niaiiist. II.-7.
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CliATTEI- .MUi:TliAtiK.

riifbt t<J ^'fiuvli Un H'ui>iriiliini nf. I'J".

tiiue fur liliuB. inuiiut Iv t'xteudfd iindei' ifuhx, 552.

ClifclljUE. ^*fe—Aifor.NTA.NT ok SfPRK-Mt Citi KT. iVc.

ciiiEK jlsthi: or untakki
nhsHlH'' III', wl.ii Id lilc.-i'li-. 1".

precedriici' ut. <i. T.

action hy iissijrnee lu frrnvfi, i;.'.. i;(;, Tn-T-i.

ilt'f, iitv tu. nr». Tli. 73.

111. IV iiiniigiii. :iii;i.

n>sii:nal.l.-. \^ l.^ir i-. t;T.

uot. tJ7. li.S.

a—i).in'f u£. lictiuii liy. huw liruiii-'ht. ''•*'>:'•.

dftViie^.s tu, th'i. T'J. T'!.

wlit^u he may sue iu lii> nwu niiiiif. li'. "i'. 71. :Jli;^

ii.-sigiiuu'iil. alj>^(jlilh'. eiititli's !i>.>iuiit'i' to >in\ "''. '''l.

..iiiiral.l.-. valid. tiO.

iLii''! !" in \\i'itiiit:, )>>>. tilt,

niilict' uf III dflilur i-fiiuin-d. I'l.".. HI*. 7ll.

as«ij:n<)r. wh^n iin mmeccssafy party. 'M'i^\.

df^.tui- may iiiTH'i.lfnd. nlicii ri\iil claim.-; ti-. ''; 74.

di'bts wliirli Hiay !>. ;is<ii:iii-ii. t;7.

u.ir ;!^>!L^Jall^'. i:7. itS.

(Ipfencc to iK'tioii U\ a^>il:llt'^, t'ui, 7-. T.':

ciluiiiiMc assi^riiiiifiit "f. \alid. *'•'.*.

notice of assitrmupnt. when reiniisite. '-"i. t'.'.t. H*.

CHRISTMAS VAiATION.
durntinii of. ."iii;i.

pieaiiiii;:s may he dcliviitHl iu, 55t;.

titUf nf. wh»ii not r.i Ik- vekmied. r.."ili.

CL.VIM. Se'-- riii.itmms—Statkmknt m (-laim—Wittr ok S m-

ilidiii-.-eliieiir "f. 'Ill ufil. li'*'. 'Su. 2."'S. J''.7. 1:74.

,,.,;-.!.';l.ii-- Ml', wbfil \^ril imi >i..ftaUy imior^.-d. .leiivery ul\

c.-sis of. i::t;<:. i-'m

<pe<ial iiidnrs.'iiient uW ^tVJ-'di:).

>raremeiU i.f. S^.—SlMKMKM nl Claim

CLASS. S.<'- .\lA-TKli.

,..p<rs. uf iHHiili.r .'luployiiti: s.-parat.^ -..lirimr 1:17^. i:!74.

a.tioii un Itehalf nf. wril ..f siimiaoiiv in. :>r.,s.

indorsemi'iit of plailltifFV nddns^. ^.'i'.*;.

jiidenietu. when biiidiiic on per>.oiw [.pre<.>nied. :^."iS. :'.r.l"t. :',i;it.

nl.ninti.1 n-!irc->'iitiiie. rannor !" ii.tiii>.'ll'>d t" di-^rlosf nantf-i,

etc.. of nienibers of the elns*. 413.
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CI^VJSS— 'odhMHu/.

CLKUK IN ClIAMnKKS.
t'i'es (o. \nt\V p;iy;ilil('. i;<

not Ii> he tiikfli l.\.

oiiliT^ to ht simU'.i l.y.

(*ij;i:k of assi/.i:.

cfrrihciil.' uC. I, .I'M

•><'|'til,v Clfrk-; .if Ci-uvmi. i,, I,...

llrKisinio. \vli,.ii 1,, ;i,.|

(liiti.'s iif. iit rrinl. TUl. TiiL'. T'^::

I'mr.v of liiirliii;:- nt iriiil !i\. :

i'Xlril)its. how to !» iiuuk.'-l li\.

li^t of. to !)< liiMi!.- |.\

ftH'S of. IWI.

indurseiiiciit of IriirliiiLv i,ii iniu

.lii'l;:f may ii|>p<itrit di'imiy in i-:

Lociil Ilfsisti-ar-. to In-. Ji;;,

rfKtini, duty of, ;i> to. 7'V.;.

tenure of otfiii'. 177.

CLKMK OF CUOWX AM» I'l.K.VS

iqipnluiment of. iiow ni.i<I.'. 17:i,

Central Office, to (oriiiol. Jn.-, s
fees, nor ro l»- taken ity. f.ir lii, ,

oatli of office. 174.

office of. to h.' kej.i ai Osu.m,!,. n

cal of Ponrt. aiiiliorii

CI.KUK OF Till; I'linccs.-^

npiioinrnieni of, 17:;.

not to lie i.-iki

forms. In lie siijijili

nnili of office. 174.



loU> IVIIL.N,

iJi

%,

(.LKUK iff nil: ritiM i;ss^ f.,,^//.(f'(c/.

ottiie to be ki'pt at iKgiKHle ll.tll. 1'.*,

reinro*' to I* tiiiuit' !'.v, I"."),

tM-iirity K' lie ifivt'ii li.v. !Tt.

li.^ilr. I ;,, -i\... .It-.' 1.1. 174.

itiuis III' ulUfe, 177.

CLEKK OF KKCOHDS ANH XMtlTS. S— Ui n. hli.-> <

(JIIKIIM) TlTI-KS.

appointuieut of, ITil.

Chipf rierk iu ('.nti-.il ''li, ... •,, h., jii:,.

iliirit*> . f. ::".'..

J\'.'.-. v.m ui !». liikt-u I'.v. im- lii- ..wn 'i-f. l!"i,

mull ui uiiJLf. ."^ee

—

Oath.

'eni of (.'oiirt, u\:\y nffix, 2".".

r*-iiiirt> (if ollk-e. 177.

CLKIiK OF WEEKLY lorilT. S..- ( M i i. hi:,s ^.^ i;..

duty of. 210.

(901 not m I* taken by. fur his nwu n-f, ]1hi.

CLOSK iiF I'l.i;.M»!Xi;s. S-..^ I'lt \,u.\..>.

ri,f, \i,\ IT AiTIOMSM.
atTPi-tation of, 7r*'i-7it4.

Ci'un'Ait linok, t^iitry of, ill. '..in'ii ii.i >>;u.v. 7:r_'.

Icf.-nyilllrc. In lit' wriltt'll '111 -.ti:i.' I';1|ih|, 7U4.

omission to write. I'M.

(lf>fiMi(limi~, limy :;t\>'. in ''jt'ctii:"!!' , 7'.ll.

I'l I '. !iiil>- ..! iiart. Ill

.HI.- tif --v. Till. 'iiii\ -yw-. ~\ii.

«-\..titi"ii ,,f. 7;il,'-7'.i4.

' ,!! .u ;; ;.!, >:i. '" . ;;i\-ii \>\ -i-licilor .itlt'stiliL'. 7tll'.

'tiiiftsioii to ^ivp. 7li:i.

iinai ju'lmn.nf i.ii, 7!tl

!iii\ 'ir<T. w lu'n iii'*.'f>.-ai'y, 7Jtl. T'.

(nurion for. Innv iiiiiflf-, 7H4.

tirui not liiiiiiiil liv fosuovit of ]i!Uinfr, VXi.

may lie ^'iven though no jiroip...> i-Mint, 7'.i4.

rppistratinn of, nhpn ni'it'^^ary. ~\>-.

\\h<< may nttwr. 7J>2.

COMMISSION. S.'.'—(Vi-.rs.

assize, holding without, ;Mithoiiz.ii. 11**!.

liL.WM ;.i i^snr. 11.-.

COMMISSION TO TAKI-: KVII >i:n''i:.

commi.«sionpr'i, how nnnip*!. 72??.

oath** to h(? admini^tprp'l hy. 724.

to -icn iiori..-iTKni-,



COMMISSION TO TAKK KVII liNri;

Joint. Ij"\\ t>- li-' l-i

ilt'|Mi.ii[inii« r.iK>-ii nii'i<

txiiniiiKitinn iMiiU']-. Ill

I'il.r fur siiMuI.l II..I

I50J»

inrcrpri'tt'i- I.. iii|.|

i.lii iv-iil..

mus; be sworn. 724

intfiTo;:jit"i'i.-, wli.Mi ti> 1.1- !''l;\.>i'.> i. ''S'.

fraiin' uf, T-'J.

imiii'rriiif'iirf in. Tl'::.

loit'litiL' i;iiif>linp.. ill. TL':!.

jOfint. costs of, Imw lioriip. 72.".

letters rogatory, in n\(\ nt, 721. 72*-.

Sfn^tpr. when ln> mny is.'^uf* nril.T tnr. 71'*,

mod" of examinntion iincier, 72.5, 72-1.

molifni for. when to lie iiiafle. 72".

t*vi(Viii'«> iP<[uii-oil fill. 72<". 7J!.

notiop nf, form r.f. 72;^

tioricc of .'xcciifii.ii rif. (:-.v TO h" x^rv.'.!. Tl'l

iui>ri-,i\ for. f,,ii;, (.f. 72-".

oath of \\i:iic--~. 724.

inti-r]m>tri'. 724.

.•itt'iioL'i'.-ijiliPi'. 721.

oppniup. 72i>.

oral fluestioTi-., rn In- I'Miiui'i'il i. \'. ri'l::-. 7'J

order for. form nf. 720. 721. ~'S:

app*>!il frotii, 71^.
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t U.M.MIHSiON TO TAKK KVIl»i;NrK-(V,„/,„«,,/.
"i'I.T fMr. iiiipli...! |.nni«i.,ii« in, TlEl-Tl"*!.

teruiK. when i[ii|JOM.-.l l.y, 7J1.
]u\rtU"^ joiiiinK in, 72.".,

may he fsamiuwl liy, 7l.*», 7|ji.

Iinrt> rf>.i(|iiiB ahnmd, inii.v he .'xiiiiiiiie.1 1. r. 717 7Jtt.

n.'fii»iuK tu uit«iiil iiiiil,^-, rtl.*- r i,l. 7JI.
plaiiiliff 111', 71H, 71!i.

R»f«rw, nb«>n he nmy i-iwn.- onl.r ji.r. "Is. 7jj
Tf[er*-int\ fill- j.iirpiww* of. 7Ji».

n'fiirn (.f. Ih.w miide. 72.'.

t-AtfiKliiitf tiiiit' t'*ii-, 7l".'.

»'li<irthiiii(|. ..vHlfij... II, „y l>.' iiiki II irj. 7l'4. 72.".

ti-.rev .,f. u. In. ,'xl.-niln| nnj crtili.il. 7

"teihurnipJifr. t!iki?iK .vid.'ii..'. i,, h.. ^wm-n, 724.
\\nm'^>. .1... iiiiuni.- |.n..l.i.e.i liy. ..,pt..s ..f. to h.. .-.rrili-.l. 7

.XillMilliltioh ,.f. In he ..ti ,„H|,. 7L';{, oi-

affirnmtiiiti, 72:!,

forritfii. nin.v he .xiiiiiin.il nmlop, i 17.

hrm- III \>c t'x-jiiiiiii, ,i iiinl.i'. 7:.'.'{,

reliiMil Ml" iJiirl.v, to nitKiil mi, . IT., i .,t'. 722. 72;t.
vvlipn crjiiih'd. ~]\ Till.

COMMIT. Si-.'^AtT.\( HMFXT OF I*»:BSU.\- JoNTKMlT.

coM.\nTTKi: OF i.T\.\nr.
arrniiiits. r-'i^sinp. Mii^nr nmy a|>|injiiT tini- fnr. i«HI.

appointnipnt 4if. how nimii". IHtJi.

biilnnc.'s. pnyiiiiT into r.Miri. Must,]- miiy iipiM.int li,,,, r.,i.

fK)N(| (jf. r.i I». titkfii in nnm,. of A.-, .mniniii. 22S.
...riipeiisjitiMll. when .lisjilii.w.Hl. for rmt p;,,,M,m ,ie<>o.ints. !i:

liiiyint' hiilnnre*

(".iitri, U'.f.)

COMMON I'l.KAS.

iiiiuili:jiiiialii)i( .,f. Willi nth.T Conn-. 4.

<'hief .liisriro ut. i„ h,. I'lvvi.!,,,,! „f ('..ii.niMi, I'l.a^ I^i^ i-i„

COMMON- I'LKAS OIVISIMN, s IIm;M r.,.iM .., .Trsn. k,

nof to sit iis 'I nivisioiial Cuurr of the Hivisi.ni, 117

COMI'ANIKS. S-.^ rnurnKAll.iN.

COMI'KNSATION. S- ITiisoNA.. IlKcm skntativk - Uk. kim
Salfs nv Trm coi-rt.

to iter-i.inai n'pi-..>.-iJtarive.. for -ervj.rs. s!t7-;nni. i:.'iii,

h'lw aitiJ.M'ti..|if<l. Sll

ini-^ttH's for --I'tr,-^, ytT-fHin,

COMPROMISK.
!\'-tion nf. a,;t-,, ,.,.;,.;. cj.-

'"iiu^el. fuAv.T ,,f. ro iniike, s4 1 . VI2



l.-.H

r().\ti'i(o.Misi: -r,„.i,t,u><f.

infaDt, caiiiKii lit- ruuiiHtttil to .!-..< m i.,, :;|ii

of ilt'lioii. |nnvii' iif ("iiitrt !<i 'i;i'-i,^,. .'i,",, .-,i;

HulU'itur. JlllllliM ily •if. )|. h;ik>', "11.

fltnylutf pn»<»'f<iiiii{-j, i., .'hi. r.... :,:,. .-,.;,

viiliilif.v nL wli.^ii .ii-i'iitf.|. .,r.I.|..| 1.1 : ;;:,

(.UMHTIONAI. -Mi'KAIIAM i:. s. • \m v ; y >, k

LOMHTIU.NAL OUl'KU.
iihaiiiirhtiM'tK ni. >«;;i.s!ri.

CONiMTluNS 1)F SAl.t;. S..' Sin-i;\ uii ..m;!

r<>NrKssu>N OK i»i:fi:mi: auisim; mpki; m iion.
rfi-r«. jiirtcTTH'iii f..r. \\!i.ii it m.n i.- . in, i

, ,i_ \\,t, );„;

i'"i f. i:r,, (:..:.

|iliiitili;V uiil.v 'lt'li\> t . i:i.~i.

CONFLICT OF LAW AMi L.jl IIV
f.iiiity to |>n>viiil ill 'M- ..r. I in. m,

CONSLXT.
fnilHi. Wil'-n ililjllllf.l l.y. li^ji;. \„- oll.A.^l ,,.;i!t;-i. >(_'

Jtnliinifiir. Ii'iw i-.ii iiitirii'liil'!-. v;'.i-'»(j.

tr.'<t nf. S.-Iit-M'J.

iii.t ;ii.|i.'iilaM.. Mitli.,Mi l-.ur. i_':;, ij|.

.(uri^'lii'rioii i*M'iii*fi| I.), .[,»•. n.n \,-.\,- ,i;,.„;ti. rj).

iiii-.i;ik.' ill ::i\iim. 'tl'vi r nt'. ^411.

..nli-r nil. .-nVi-i .^r. '<'.H-ML'.

iii't ni'iifiiliiTil.' wit! I I. :i\.>. IJ",. il;i.

liiiiOiii;: I'tj iiit'iint. iitil.'^- ~;iii. ; ii<T,, ,] t.', ('..ui-i. ^n.
i-.'ffjvn<-.- ti. -|.,.,iiil tviVr...' i;i;iy I ni.'i-.l l.\. <-.-,1.

f:;l| I,.f,.r.. .-|.,., ill Ivf.'l-.-r. |,ii,,\ l„ l-.(,.'..| '>, s.-,|.

*\ itlidi-iiwiil ui". «hfn 11. ir ;illii\\r,|. •*:;;», v|u,

('(t.VSOLIItATFIl ItFLKS. S..— lii t h ^ •( r,.M;i.

I'uiitiriiiiitioD nf. 17J.

criniiiml profofiliniL's, not atV.'.ti.l liv, :.'nii.

tiat.' nf caiiiiiii int<^ fdr.f. I'.i'.l.

.•lf»rr nf. i:-J. V.i'X

foniicr pi-aiiiif sH|ii]-'...i''i 'u. Jhii,

|ifn<-ii<'.. as f" niiTi.'!'- nn|iri'\ .-!.i| i".r In. Jim, ijTc.

CONSOLIKATIO.N < iF ACTIONS.
!!»'tii)ii> l)ftwt><it ili y-'nair 11:1 Mil'-, '.-fj.

|. f. .;.i;inl-. ';«!.



IfilS IMitN

CtKNHOJ.IItA'iUl.N OK AfllllNS r,.,.l.,..„d.

-iT.. t .,(. i«Otl*J,

MuMii-i'<. orlUv. III. i>4;t.

imjruieui iiitii r..ni-t tu. <L'.s.

pruitiir II. I... i;;!iMVi:i.

wrviiy (if mil (ihiT. ;;>7,

l4".I Hilii.ii. -tn.^Jlik' '.lii.-l- |...|i.lii,u l.liil ..I. tUl,

wli. u .irUtTnl, thlli-ilCt.

C(l.\SOUl>ATH).\ III' .\|iHJH,Atii:s .s.-. .M,.i:i. A,.i Ailli'N>

ruNSTAliLKS.
'liny of, to (-.un. lyt.

CONSTITI TIOXAI. <;I KSTIONS.
|.nK...iur.- to I.,- ..l„Hrv.>.l. wb.-ii raUwl. n:i,

(."O.NTK.MIT. S.',- AE'PCAL—ATTAUiMt.M "1 |'i.n-M\ MxaMIW
Tln.N ).J .H IK. MEM rXMlMii^. - iN.n M iii>\ • Ma-IIU
ai;yi i:sTHATli'.\.

il[-|K-;il l.y |.,nt\ ill, >7. rj:i. IIT..

from '.iil.T .ll-iiii^iitL' ii.<iti..M n. . oiiiinir for. IL':;.

anardihB .0-1- only. ll*."..

iittm iiiM-ut, lor ipfii-.il 10 II, like liN. ..>..!>. uv.i, r.«;ii. i;!»;(. 71111.

pllwt .f. 111(7.

aiiil loiiiiiiittiil. iliirt'i'ciii- hftwc.-ii, ]1(C>.

Me«Mitioii of. 1112.

Icnvp to i>su.' iii'c.-^iiry, llfrtt

iintid- of motion for. -*ivii i- of, t;i;ii. Kiv.).

oninr ft»r. jiirisiliciion lo mnk.'. inni

piiuitive priKt>NS. 110.'.

(ii-fiiili .if injiinitioii. 9.I. 1»;.

\t ultra rirfx. u,, iinl.iliry inriu-ml for. IMI,

oonituit. imtii'p r.f motion to. ..prvit n of, *>tV>. tilK).

whfii it may l»* rpturnnMi' in fliMin

hpfs. "4.
ctwts of, pHyiiifiif of. not iimile 11 c-oiidition of .lisrhniL'--, 7»ni.

custody. disrlini'L'e from. uHph nrilprcil. 7(«\ IllS, ItT.t
ili'f.Milt, in M. u.. how provpd, 71M>.

discharge of pii-oner. 7*tfi. Ills, ni'.t.

iii-ir(.\pry. (iofiiiilt in ninkiu):, i;."i!(-t>t'.2, i;;m,

(lisol.,v,(iPiiit> i-if injiinrfion. how punished. fC. r«'..

muBt be wilful. ltd.

when- nrdiT >('/»-« rins. !«;.

A»76r(/» c(>r/)i(.<i. r»Tson i omniitt.-d for. not t-iifirl.-d uk tM;i, 1112.
iini>risoiimpni for. ii?rni of. tniiy bp litniteil. Ills. lU'i, in.-,,

ln.iuTirtion may hp ernnfod to rp^triiin. !>1.

intprferinir with ronrs<> nt jiistirf. 110*{,

jiiiiuiiipii', of. iiow iMiiii-iiiiitlf. lilt.-,. MiKi.

mnndiitory i.nl.T. pjifon . ih-nt o*. Ilii.-.. UOt;, mn
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CONTKMKl-t". (.

null {•u.MiiL'Ul Ml uiiiucy, v\ lit'ti ii

orilff (or ilifci.niij. .|i..^li. ili.i ,1. ,.;,.

>t. Ui}\\ |'iiIi;-Ulll)|i . l)l'*<. ||ni;.
I ins | ;<

pnrty, Id, l'nnl.-iiIlg^ hy, rj.;,

|iubIi('UtiuiJ> I'lili iilar.'il .M'ii..|, vti:i, ,,,,„

"f i-r ilii'^- l-.irl ii. „. I

it'ielver, iii!"rt.'ifm r wiih, liHT.

M't;lkiDII I>IIM>>'o-iulJ. l\'\-y fL>|nl'-M->«|..ii |, Si '

tUn'iltt'lifil. Iimj III' rp-=tr!tilin,| In- injn, .;

'vitue«*. uiiiTiiut iii:nin~t ;iit!Hiri/.>.i, i',.. '\,i ;ti

cuNTL\<;K.\r iiii;iiis

Ccurt may refu-.' n> mijuili.-ni.' .m. lii,

ttiNTiNriXf; i'i;»K-i;i:DiM;s s... ammi,,;

CoMi.M't riidi i;tniM>.

(0\ri{A(."I'. Sr.— SW.K> i:\ iHh ( ... ill

ilCtioii for tircilrli nf, \\\\,-u it li.-. ,iu:nii-t .',,..ii

hreiu-h of. wlun f.'vrrniii.'.| l.,\ iiijuiiriiiin. im-;.:

enforcPiiM.. MHiHiis, .I..|-,.i,.liuiia „iil of jiin-.li, i ,-

l-iirr i..TlorTUiitir.> ..l". ;i. .rpt.-.l in full. , .(>,-,
i ,,i'. :

«lt«cilir iwrf..riiiiinr.- ..f. w I^m .!... n.^.l. J\--2\

jiiri-tlirri.iii i.f (,,:,;

Btiplllntioil'. Hot nf iVs^.'l ,,!'. I., |„. ,.,.,,,

Equity. 74.

lime, stipulntioo- as to. 74,

t'Tt. or, u. tii.u 1.11. i::f.4.

•
'-f V ^-Y' .' >!.-.-* . . '..

CO\TI!Ili>-TIUN'. S..,- Tuiiih I'ALu
claim of lll'ffU.hillt for. Ilnu J.;....., ,;|...:. -^x

co.Nri{(ivi:uTi:i» dk.mimo.x i:i.i:rTi.»\>.

.Mirixli.iion of II.
(

'. .1 . ;i^ i,,. iiiT,

COXVETAXCi:. S<.,— Sai.k. r.x nn Ctki
'', n^a Conipniiy. hy, ',t'i;.

may HMioint pfr-iii to -M.iii.. ::i'

oil i,{. I.y infniii-. (inv mm!..;',.,'. ;-j

.\' -i'T. jlirW.lirlioll nf. in v,^,],.. :,m,;, i-_.,7

ljurt-hnscr I'litiilcd tu. :\-2

I'pfnsiil to fMTiite. ;!i!.

«PttU».!!P!if of. Wi;
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CONVICTION,
itiiashiiiB, jiirisdiftiuii *>( Coiirr as lu, lli.

MViiiity t(» lif tfivfii Mil molioii Un, HM.

CO-l'AKT.NKIJsnirs. S.-."—PAi.TXEKH.

jurisdiction of II. c. .1, as n., 1:1, 1i;. 17.

COPIES. i^'—t-usTfi.

c«Ttilie<i wlien ailmissihle, 7n;{. 715, 7lM.

demand of, tu lif in wriiiii;.'. .'.'['J.

four only, tu hv allowed. 473.

of, dwiimfuts ill piisM'ssiim nf oiiin».i(,' purty, costs of, rtl):\.

inoduri'd. ti7J, t;7n.

plfiuliii^'s;. rVmi- iiiil.v to tii> allowed. 47;{.

may be written or prinlpcl, 47:'..

proci-cdiiigs tor service, 532.
" offirp," whiit art*, .532,

how '•irtifipd. 5;{J.

official, wbnii dispfiised Avith. ."31,

service of, tiiiif fur. iifr.T tl' ik.hhI. Thi'2.

till!.' for <!.di\.'ry of. alter deiiiaiid, 5.'12.

• true," wliat are, .Vil.

CORONEKS.
return of process by. prtxedurp to iMuip.'I, n:t:t,

Rule» relatiufc to Sheriff, ai>p]y to, 1133.

COUI'UItATIO.V See—MscovEBY.
foreign, serviep of. writ on. 2!tl, 21)1'.

" rarryinp on hiisinesw in Ontario," I'jt'J.

otiicer of. wlien he may he made a defi-ndant. ;13';.

exjiminiition of, for dis'oYery. <14trfUll. 'Uhi, CrfU.

iiow fur p\id.'n.p. (VIS.

pi'oduction of (iocunieiits. (ly. r,i(4.

'•rvriiits of, exnminntion of for diseo\>'ry, tMH-iHlt, (iCi;!. »iC,4.

wrir of .siinimons. Iiow served on, 201 204.

COSTS. Sep—AnMlXISTltATICIN — lUiI„\HI,K I'mn FKIIIXI.S—Tni \TY

Cot-UTS—t^llIKT (IF Al'i'K.M.,—l>OWKK—K.r ^:^T^[K.^T--

l M KHPLEAUER — ^[ASTK1^ — MoitTiiAliF .\< THINS —
Sales by the Contr

—

Sehkitv foh Costs—Smij.

< [TOR—Soi.K ITOR AND Cl.lK.NT—TAXATION

—

TaMM.
OkKU KHS.

ahandonpf) motion, nf, 1(XJ3. \iM\2.

"abide tile lesiiit,*" nienninp of. 1:I40.

absoondimr debtor, of, when itaynide by pljiiiitiff, 12vS.'J.

;i.-ti'.i.. vvitliin jnfi'^Hjetioii of C. i'.. of. i:t.'.s-i:uiil.

when disposed of in rti;inilieis. 1.^42. 134.1.

bronirlit without notree. 1340.

.idi.nniimenT r.f Tri.T], of. 7r.O.
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ii.liiiiniNliatioii :uti..ii. .jf. Mayui\ .lisuvuuii. ;> i... IJiM.

eniimii^^ioi, i„ ]],.,, ,,|_ ]:;7i.i;j7:[.

when niuit'tvs-iu'.v. ."!t;i(. :\~{t, 1180,

US7. llitT, 1373.
a.lmit. >.uH,v >.,. »l,..u ...... >s<ny. ,.. .., . ..^s of provi,,;. ,l.,.u.

iiifiil, V.i~4.

licioioiieil hy n'i'iwil l.i. i;i74.

nffitliivit of imrt'asp. hy wboiii to hf lujuif. i.issi. i;i>j,_

form of. i;!ss,

ifayuii'iii of i:iili'ii«i'. \::s~.

wlicii luiiiiinsihle on ijui'>ii( f, 7111;,

iiliiuouy. in ni-tiun for. TuS. 7,~u. ]:;tii. i;;7i.

liow luiynid,., i;;7.i. ];;7i.
.illowiuict* of, i,y MasiHi- iu liikinK a<T<.iiiir-, >Ti;. ,yi-j,

niiicmlinK pi*"!!.!:!!;;.-, of motion for l.'aw for. :.14. .".111.

iii'i'ial as to. )j;;-ii'7. ]:j:,1. ]:i.-.7.

from jmltfuit'nt or ohLt ii^. 10, wIi.t.- l.-av.' ii..,'ossarv Il';j

i;ir»7.

iiniieiH-^siiiy. i:;rii,

i:r.7.

order for. against bo]i< iior |" r^wiKilly. l:;ii.

report of. iMlll. lull,

of. when Court e.|iiaHy ili\iii..|, litcii.

I)ooks .l.'fHtiv... ln.-4.

S.'.'—foiKT OF Al'l'K.VI.,

n'spe«ttni:. when it lies, lL';!-]:i7. K'..'.]. i;;."

floes not lie. VS.',. Vir,,

M><iirity for. to he uiven, ou. in ( . A.. ]:!s, ]i»;;i.

taxation nt. See iiifni—taxation.

.nt..tralioii. jurisdictitoi as to. in . n>e .,f. liUs.
anesf, older for, of, iL'.'.'.t.

"as between solicitor and client." i;;!(],

assessment of 'liunat'es, on, 1;'..')*;,

atliichnienr of delit. of. in discretion of Court. i;!<!s. l^iiit.

ajiiinst ahscondin;: delilor, iniproiu'rly i-sii..,I. ]•>;!.

iuvani. ija.vahlc under. ia.\aiion ..f, I;:.**.",

i'ill of. delivery of. Se.^— .-^.i n rioit A.\r. iUkm.
("hnnibcrs. whpn disposed of in. l:\V2. ]:'.[:',.

cr»fuh .,,„ tn,<l.,-t. of. in artiori l.y o-.i- ^-.i ..,, r:H. :!i;4,

chnrsint' order for. I'niy !>*> Ln-,-:nt"d. i;;;;:;. k;:;.;.

clHim for. wh. n to l„. i;-,:,,,.,.! ,,„ ^rit ni .n.;„iio,|s. j74.
<la>s .lelion. in. ..ra-ione.I hy .ii^I.ari.i- !i\ ^..panu.- ^>,|.,-itor.

i;i7.i.

-lient. d.M-.ery of l-ilj of. to. s. ,.- Sniuin.ij AM. Cuknt.
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COii-Ta—VontinUKj.

committiiiuu iu lifu ut. iu uduiiuisiniiiuu aud partitiuu iicti'tiis,

laTi-iiJTa.

u)>liurtioumt;ut of. 1L>T1, liiT'J.

liDW estimated, l.'6~2.

tu tttkt? tvidL-nte, of. 13SU. 1H1«>.

conif-ssiou of deteiKt; arisiug after aLliuii. uu, 4l>j. iytj.

contempt, of, 700.

copies of doi-ument», iu possession of oi>i>ositf party, of. 5^3.

pli-iuliiHt>, for i literloi'Utof.v tuotioiis. nf. lol'it,

prot-eediDgs, of, 473, 474. o'6'6. 71o.

"costs ill the lause," 1300.

countfi-L'lnim. in cases of, 1354-1350, 1300.

County Court case bmutrht in H. C. J.. i:i.''S-13i;t;.

tried iu H. C. J.. 1300.

tligb Court cat^e tried in. 1300.

scale of. when applicable in H. (-'. .1.. WSS-l-'^f'W.

Court, jurisdiction of, as to, ll'O. 100. i;i;;s. 13411, i;!4*j-lo.'7-

crpditors of. See—Admimstration.
crim. i-ou. in actions fur, 1.'102.

Crown, in actioiLs l>y, or again.st, 432, 433. 117*). 1".43.

rfc die ill flifiii. in alimony action, 1370. 1371.

defence, of. on confession of, 4!*5, 4D0.

defendants improperly severing, of. 1373. 1377. 1370-13S1.

may be ordered to pay. to to-dt'f.'iHlatit, lltO'.t.

miscoudurt of, when it may disentitle them, to. 1340,

uot appear inc. when nor enlillcil to, thou;:!i ,ution

distnisKod. 77S. 7n.'.

succeeding, not ordered to pay plaintiflTs, 1340.

costs ordered to be paid to. not it^cner-

nble from co-deft'iidaTit, 13."iS.

may U* onlcred to pay co-defendant's. 1344).

iniimi facie entitled to, 134»i.

when entitled to, of nddine a plaintiflf who fails, l-t'^*,

delivery ot hill .)f. to client. See—Soucitob and Client.

disallowance of. of niniecessary nnK-eedincs. i:>7.'>-in77. 13!'l-13ft3,

action for administration. 1373,

partition. 137.^.

iuspicti.yn. or |>ro(iHctioii. »[

document^. 1377.

disbursements. afFida\ii of. by whoin i > 0,> mad.. n>**^. 13,s;i.

form of. 13SS.

plnintilT'.- in alimony action. 137ii. 1371.

tariffs of. 1304.

discretion «i Cunrt a^ to. li**;. 100. i:::is. 1:um. i:i4«i-i:j."7. 130s.

cannot be (it»lceatei to Tavina Offi-

cer. 134!t.
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COSTS— fo(i(ini/td.

liiM-U-iiliU <:l K -Ji Ah.

>>. i;i;:.s. uuk.juuifiiil olhcci's :i> ri>, sri4

divided fwcress, in oa'^p^ r,i. i:;r.:M:',.M.

Division Coart case liroimhr in il. i". .1.. \:\:>\ \:;{'C,.

'(.iili- 01, ulifii iii^ijli.-iil,!. in II. r. ,1., l.Ti^

'. r. i.-i.-.s.

i!()i r.iii.iits, iif iT'ivini;-, \vb»'ii ma .lUnw,-.!. i;;TI,

when ;ulijiissinii r.'f'iv.M, j:'m4.

tldwt'i-, vvli. II reioveriiMe lu iifti.^n tni. :V2u.

not recoveraltl*' in ii<Uoii mi, 771;.

Diuiiiayt Art, taxiitinu (if. iiinliT. Intl.

equitable relief, in aotioDM for. i;{:>s. i;ir)i-i^ri;j.

eiToueitn-. prinripit*. v.Ufii n'Aiiidivl .,11. ;iiip(.;il li..... l;;.-,7,

estate, iiayniile out nf. n-visiuii mi'. i;!v"-i:;sr,.

"event," following. ffTwt of. i:;;>. ViTu*. VSi*\. ill."'.!,

ui«'aniDK (ii. 1o.'>:{.

fvidfnce. sliortliami nntcs of, i;!7M.

See xupm—(liniiinenis.

tXiiuiinarinn for di^niMiy. «L l.'IiUI,

'vii.Mi .iiiow.'.i. y.y*\.

intfi'1'Hiii..iy, oi=, i:\r^. y.\*js.

'if jii'liiiiicni ih-lii.tr. fliM-r.'ti..ri ;iv :.,. i:ViS.

fxrtniii!^' ^;!0. to he Ijixhi) !iy a laxiii;: ili'"f. ]'7'^.

wliat are ta.\:ililt'. ranntit I ciI-'imI. i;>!"*.

exertui(jii for, when it may isvu. |...ini-.- ..»i-i'>n. ',:'.»',

execMitors. of, 1344,

t'XIxTts. Mi", til <|n;tlity tii-:;i r<< ;;ivc .'Viii.ii. '. 1*17.

impropt^iiy i'nipl*.y.-.|. 'J4t;.

.xlriiiUnt; liu:.-. nf. \V,17>.

ft^es lit' i'i»uri lur seal, wlieii iiut rhii' ;^. .iM.', i:;'.i."i,

tnritr of. 1394.

iiiluciary chaiattHr ni >;;iinr. In.u it jill'Tt- t:',4]. 1:14.".,

following "event." VA'.is. i;i."i3. i:!.V;, i:i;"!t.

t.nciftn jndpnii'nt. nf aclinn un. Ifl.'.

r-iin:"!' iiractii-t' as tii. Iiow far pi- -^I'lVrd. !;;:i.'..

fiami iuiproiH'ily <-li!irK*'d. 1.147.

•fi'll cnstx." niouniujr dF. i:{40. i;i4i'.

fiill (fists aiirl i-xiH"iis'>s." tiiriiriinii nf. i:U«i.

I'nrrln'i- tin.i' to picini. iimtion fur. i'{. \'.'.~Tk

L'arnishee prnci-.xlinu's. nt'. in 'li.^crrrinn ,,|' rnnn. V.]t)S.

ui-oss siiui fur. iiiiiy ],! iil!iiw«"l. l"t;7. ];:i>.

^nardinn ad litim, n(. i:tr,s.

Ii-'ir. when enrilli^d in priority for, in H'inii. i-'"i-i'.n ;icrir

inii'roj^t'r "
iirL'i>s in pl<iii(liii:;s. •••\" \ . t' - :m. 1:!4T.



w* r

151« IXDEX.

tu tiini. of. i:uit. lysu.

COSTS

—

Vontin utd.

iut'aat, when be may bt- oidt'iiid tu pay. lUOb.

See—OttKlAL OL'akuia.v.

iust.ertiou of ilwimn-uts, of. when (iisnllowed. 11

inifr**>t Ott, \vlit!U ullowfd. lt>3, 11-4. HIS.

not ullowpd. 1123. Ul'4. 1418.

iuteriii). iu alimauy uitiou, 1370.

iuitrloi iimrv niii»iiL-atiou. adjouriu'd

-,.1 oe, uf. i:isi, i;i!^y.

iu tin- riuise," 1'6^}.

iKSues trifd by jury, "f- 1338. 1341.

^^velal. in case of, 1348. l.'{53. 1334.

.Iii.i);*'. jiirisiiictiou uf. as t'». K»t». 13;JS. 134U. 134<:

jiHl;:m.iit. entry of. for. wlien allowivble before rev

l\>r. oil n.nf»-s>iui: .l.'f.ii. ... 41tri. 4W.

will II no aiipfal from, as to. 1J3-1L'7.

witlio\n iniii, ou wlial scali' taxaMf. i:it

jiidit.ial offifeis. jurisdiction of, !is lo. 8,'4. 808. U
juribdictkm of Court as m. Hit;. 133^. IIUH. l:!4iV-

jury luses. iu. 133S, i;'.41.

recomniPDdatiou of. »< to. not rt^^ardi'd. 13."<

Ifiivi' to ii|ii>fal from on I'r ns to. when nect'ssiiry.

leave to attend prm-tedinKs in -M. O.. effect of. fls

liability af j-ersou i.viviiiK action, for. till. (>13.

libel, iu actions for. 13i:'J.

li.'U for. S..,^-S..|.li i..-i:.

Ii(luidator, <'f. 1344.

Iiinii) sum iiiay In- awarded for. 13('u, t3f',s.

maps. Mf. all.davil a^ (o. K'.Hn,

mniried woman, may lie ordereil 10 pay. 1 U-'..

iiiili-a;:''. for servicf of |a-o*»'>s. when aUovv

not to he allowed without afTidavit

minutes, i.r motion to \ary. s27.

miscon'iuit of parties, efTect of. a-^ tu

misjoinder of. parties occasioned by.

mistake. ....:is:,.tied l.y. !iot to be all-

models, of. ISW.

money paid into C'liii!. *'-*'>. 1-!

mnrteneee. richt of. to. '.»;'.». \'V.'.

rharpenble by. ii-jain^

tnotiou abandoned. ."'4.

iM-:ecl in ipfiiii: in liil

lieglipent'e. oecnsIoTlcd by. not to be al

new trial on paviii^'iit of. ilefaidl in \n

inriT

is ion.

;.".s. b"

l.'.r..

13(J8.

138)!.

411.

13IW.

of V-.v.

i:i4i:. 1347.

3*i3. 3-J4. 3S7

ve,i. i;',:it-i::'.i

13IS

tax. i:tM.

next frii-inl ..f infant. liability for. l.'Uo,
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COti'lS— <>.>• lii, mil.

nouiiinil duiiiafc'to rccuwre'l. lo4ti. I;j4'.i.

when taxable, 13&>1.

nou-jiiry vnmtf, in. l'i'6S.

disc-ftiuii a> {.,. lii.n ,.>.,.i

non-payuienr of, staying [ii-ocefdiug^ i'.<v. ."i^.

" nu order." n.s to, etiVit ul*. i;U-', V.Wi. |;::,i.

not adiiiittiii:. wcnsioned l),v. IIJT-I.

notice tu admit, pn^of of. \vli.-ii utH.'v-,,,, ^ . i;;;^^

Ottifiiil <;iiardiiiii. ..t', i;J4.".

bow |i!i\jil»lt'. V.ur,, !;;(>

of al'aiiilrmt'd laotii.ii. ."..'.4, Hi:;;;. ii"44. in-;::.

action, nhfti disposed i.t" in Cliiinili- r-. I;:c_*. ]:\y,;,

adjuiinuuviit 111' Li-iiil. 7."iN 75H.

adniiiustratiiiu aciioii. ::*•>, ;;7n. i|si; ]|*.7 n.,7
I'oiii lilies ion ill tini ,,1. |;:7i-i:;7;;,

advisint: with viuiiisei. i:in:{, ]:!Ji4.

aliaiouy action, r.7\ ."i7:t, ]:i7n. i.'",

anifiidiueut of rdfadiiics. ukiiImh f,,, . ,-,i.,. i;::i:;. 1;;;.

appeal, wlieii t.'mii-t •'!ti;tl|\- .)i\ i.i...i, |iii;ii,

books d4'fi'itivc. litr.4.

fi-fnii fi'rioit. ]ii|t». lull,

arbitration, taxation of, IJs'i.

arrest, ordei- Un. liJ.Vt.

attachment of deljt.s, l.'Uis.

against alts,-oniliiiK d.-l.tor. iii,piu;.,.i |^ ,,.

charging order. i;j3;j. ];::ji;.

copies of d'K-nuit'iits, Tu'^i. KI'.Hf.

evidi'iH'i'. Jor inolloii jilmiiisi jinL-ni.-in. i:;

pipii'liims, 47:1. ."."!:;. 71.". i.iitd.

pr(.ci-fi lines. 47.'!. 474. .Vi:;. 71.".

coTinsel, settlin;; pli-adiiiirN ctf., i;'.lt:i. ];:;i4.

consultations wiiii. l;;'.(;i, i;',!ii.

coiintfr-cla'm. V.Ci, ]:\r>i,. i:;i;n.

County Coint action hrouirlit in 11. (
', .1.. i;:.-,s.i::r.t

tried in !l. *'. .1,. ]-.\:>i

Crown, in actions hv. or aLMJnvr. 4.".i;, t:;:;, 117i;. ]:'

defciiilants iinproi.iTJy si'x-.'i'ii,-. i:;7;:. i:;;; i;;;:..],

Oivision Conrr mse lironL'tit irt M. C. I., i:;.-,s, ]:;i;,-

eiamination for discov.'ry. l.".!;"

interlt" ntory. i;:^-;

of .iiid;:inent [•iuor^. i;:i;s.

wirnrs- l...f'.M^ riial. nor ii-i.ii. i:;i;7,

execntion, oliicer to indorse. 11l'4.

expert!". 24.1. '^47.

ftifther time, motion fr>r. i:!7'.

hahras rnr/iu--' pro."e«iiii£s, i;!-12.

IHM

l:Wi:

l::7i i;:7;v
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COSTS—to*iM»Mt(i.

of iiinii cmiii .itM' uUit 111 <;. *;., ia<*.i».

iiiterlofutory aiiplitatiouf, iy41, 1307.

ailjoiinied tc, trial, ia-«t-1350.

IJivviousJy tll!<iiu»e(i of, (.aiuiot be

iitiwie<l liy jiiilguieni at iiial, i;t.*)it.

iii-ipwtiuu. 1377.

map!^, l^Un.

modeli^. i:UMt.

uiortgagw. MC. ^y3. ifili. \-'''-'<>: lo-M^.

luutirru abandoned, oio.

for farther liiiif. 13Tr».

iiiifil.Kuinry. i;;41. ViHl,

tender of. 1375.

ic vary uiinuto^. >27.

ii^xt friend. IS-J-j.

notice to inspett. l.'I77.

pioiliirf. 1377.

Official Guardian, 181, 381*, 134.'j. 13tW.

iii-di'i- m arrest, l--'l).

pntdiice. or iiispfit, i;[77.

jiartiiiilars. when writ imt -ipeciaDy indor-j^-d. ]:;<>;. i;ii".7.

paititiini aition. ]r>7]-i;J73.

pai'Tiicrsliip ai-rioii. l.'!40.

party iinnt^ce'sarily r>pi>'>-'iitHi by spparntp

137

it or. i::7.X

, i:]70-]381.

i:;7

v.]u:\. i:j!Ki.

peiitiiui, tender of.

plan-. r,V.fiK

pro<-e»'din«s to sum' >'Xpi>nst'. M','.-

Ill Mast.Ts om<-.'.

production of documents, 1377.

pn-hil.iti<in pior.'Pdinirs. l.'Ul.

pr.i\ijic dnciinifnis, 1:174.

• juashins: .'inviftion,-!. 14.VI.

refusal to admit, 'wcasiont'd by, 1374.

•.ffvife of writs, iiiiicagp ffir. wlien allo-\vfd. 2^1. 13S7,

<t^vernl similar actiou-s. on IwrncN. *^fr., i;i(l7, Kt!>1.

i,--iu's. >iiirPSR dhi'Ud. V.'ui'.j.

slioifhiind notef!. 1.170.

ivpni-t.'i-. 1:57(1.

-"lif it<>r iJiorT:;,);;... (,r tr'««li'i'. S!»;{-Sll4.

.«uintf nr dpfpi lint: iu ppi-vop. 1:1U1.

strikin:: nut iilt n'liIl•-'^, -'re., for -.,-jiiitl;i!. -111".

/uhpfEti'ii, what to }»' all(iA\t'd. T"4.

>^uitors iu ii"r*'in. 1.14"!.

li'hivi.-.rv riiparitv. i;!:',s. ];'.U-i:!-t."

•*urvo>s. ISSifl.

ir^.".!.



IXDtX.

COSTS— < „„(i„„,j.

of Inkiiju bond .,r oUut ,r,iirii, ,,iV id.-. ,„,. „iit. ]:;;•.

tliinl pnrty. jn;l-4tH, l;UH.

inistee. i:ias, 1:14-1-1:^.".. i:;i7. i;;:,i,

iinnwt'swiirj jictions. ];:47. l;;7;;,

iilliilavit^'. y.'i'.c

iii'ixfftUim,-;. j;iT." i;;T7, i ;:(i-i;:!i::.

vesting (»rdfr. .*{J, ICiU,

Miuifssf^, v.'iSs, l;iM(.

pulilif niJiciMs. iis, l;;7i,

H'j.'T...!. I.-.SS.

writ of suuiliioiiw. V.'.ls.

offer of uiiieuds ln'l'urf in tiuii. iII.ti .-i. jk i,, ];;(',

I'lic sfl t(t (ii't'itiilnlith iiii|iri)|ii'rl.v ^.v.-iiiu, l:;7;i- l;Sn
Onlt'r of II. ('. .1. IIS In. vviii.ij iipiKMlilhl... in;;. ]J7

II iiiiiM.-. ij:;. iji.

I'MV.. In nM.niil finin, ,v|„.„ t,, |„. ,.,,,,

1321

IJ7
tn rnlllilinn prnn. .-.iiliys. IIUI.V I,.. i-Mi,.,! in in

out of nsliitn. Intnilnn « lin ,rii|,,| m. |:;'>. i:;.-,n. ):;-, |;;,,.,

'"'»"'"ll IM.in iniiv... ,,|,,n ,.„i„|,,i ',,., ]]...^

In.".". i:;.-.i. i::'.in

rnvisi
I' lii.Miii f. J.-'s.-,,

tnstiMiii'iiijirv n!is.'.s. in. l::47. i:;(s

tnistnn. whnn inititln-l In. l;:;;s, i;;47 ];.-, ].,,,n_

ovpr caution, iiiciii'md rlirnii::li. imt i<. I Ihn^ml l;;;r'

partirniars, of, wlmn writ tmi >|in.ia!ly in.lnisn,]. l:;.;i; i;;,;-

partitioli action iiimissinii in l)n njlnw..,! i-, jinn nf ITI-r'-n
vvlinii iiiiiinn..s>aiy, 1;!7::.

-Ii,'

imrt.v anil liarl.v. n lial imt illl.in.ilil..

l::7:

l.iMiiinii li.in....i,. i.::ii

/ '»
, iillnvMilil,.. r;!i:i. i:;i||

paymeni in >ati.fa,<^ii. plaiiiiiir nl„i, .niiil..,l m. ,.,ii..,..
,;n,.,

I.ilJ. t:i|v.

ot aiiiniiill ,laiiii,.,l My „ril. MMiiinn nf. uri,.,., "71,
perwoiial rfpri'snuttiriM'. nt. I;;."s, i;;ii, i;;].-, i:;>i ,;.-..

may Im nr.Inn I n, |,:, i. nl iimi,.,.n,-i,,-v

ail inn. .!i;:t. •

"'"'""'"- ""I"- ' niiiiin,. |„ li„^..

lialiilily fnr. .;M. ill.",.

.1*.— !h;
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COSTS—t'0HMH«c(/.

plaintia, ordered lo puj tUinl imrly's. iU'A.

oue of >Hvejal. failing. ;;;.'i;, i:{r.N.

plUUH, of, l'<i'M.

power by will, lo t-ittuiui- ur truhtee, lo cliurj(c, etlt'tt uf. SlfU.

proceeiiiogd t<-n<liiig ti> wive fXiPfiise of. wiifo ulltuvnble, l.iln'.

production d£ docuuienb4, of, when disallowed. Hi''.

pi'utit, wbeii rei.o\enil<le l.y solicit i>r iiior[(jii«w. or trusliv. Ni'j.

Sis;;, sm. *ii.-..

proportionate part, of. may W ..idt-nd, i;J47.

qua^hiiig cQuvictioutt, of,. 145ti.

(juestiuus ufffttinj;. may be sttilt-d in ri-i"»ri. UVJ.

redemption action, ou dismissal of. (iUl!, (j03.

Ueferee^i, jurisdiction of as to, JSTt-i. fstty. i;WS. 33-Ht. l;;.-.7.

reference to Iteferws, of, s04, S5S, VSM, 1340. ]:!:.7.

as to title, of, ll."!».

refusal to bring in bill, V^>ii.

report, when not to be inserted in. until revi>iioii, lUS.'.

questions uffecting. may be stated in, yia.

reserve ' when to be disposed of, S2r>.

but not dispoeed of, omission, how remedied. .S2.".

retaining fee. paid by trustee, when allowable. SiMl.

revision of taxation of. when necessary. 1,'IS"),

cannot be waived, la^ti,

duty of Tuxiuii Otficer on. i;tS7.

execution before, when it may issue,

138tJ.

judgment may be entered pendiu«. 13M»(.

powers of Taxing Officer on. 13S7.

sum for costs not to be inserted in re-

port nntil after, i:?S6.

revivor, for. <>10.

scale of, appe;il as to, ]1'7. W
applicable, wliei 11. c. JVa. 1' trit-tl hi c. (;.. i:i HI.

v. c. caRH ritMi in H. r. J., isin.

hns ' ^risilii tin . 1342.

I3nr.

n. ( . ha. jiiriscii •ti< n, IS.'.s.

ju.lc nipnt iitfroli l'> .lofQiill. i:i4-j

\s ithout triiil. nmi
money paid iiifn Court,

interest, bow far incliidi'd in, cbiii:!. tor

determining. IfV'i, 1300.

scandal ot. :ti'!'li<;itioii to tjike prore<i|ings off files foi

isea'u fee for, when not payable, 1395.

cji-nrity f:->v. li'.M 144t!. See—SKifF.iTy mr. r^sTK,



l.M'I.X.
l.>2u

COSTS—(oiiliuneil.

«l uS i)t. «Uiu Jiiowofj. l:;si.iaSo.

,. , ,.
i:;Sm-i:iv,.

iieu ot -..li,i,„r. «!„.„ i„. l,;,,- ,„. |.-;v..

"'-'
' ''"•i- lu li.v.iM,|„.,

"!'. i:;-:;.

Court, las*.
~

''
^

""^

"•"'•" ""'""» "'• »'i»-'i- .iiiB .a ., 1, .,,„
I

,,;-

i>>Mie.-.. oi, l;..".;;, \:;rti,

^I'lering impropiTl.v iu ilef,.],,.,., „„„ „, ,||„„.,.,|

Sbei-i.V- lial.ilit.v tm: for i .tiiniir.u «n.. l:::

ill inin-iilra.l.-i- proufi .lint-. i:;jx i;;...,

»l"'i''luiiiil of. 1:;7m,

rciiortcr. of. ];;7ii,

slander, in ,ution> for, i.inj,

.solirilor. iicii nf. for. .'.4o..-,47

not lo I.,-
I
l..j||,|.;,„| |,j „,| ,,,,

ordered to pa,v, app.'ul l,,v. li'i;.

paid ij.v .=nlar,v l.'JT.'^,

proseoutiup r'i-o(i'i'dinB> f,,r [li^ ,n ji l„

slip of, (K-ra>ioil,.(I ii\. not l.tnV.'liiM,.

tni.iti-e, power to i lir,i.;e. .ytt;.

when entitled to. v;t4. s'X,,

Koliiitor and elient. a« Letween. truMe.' . i,ni!,.,| i

iinnsiiat pi-oeeedinp^. uii,.,, :.,]].,^^

speeial indni-senieut. wIi.t,. oniitt.-d, l;;i;.;-i:;i;-

"ta.Tlns prooeedinps for non-pn,vment of. ."s.

statutes as Hi. Iiow f,i|. i,, f,,|-,.,._ j;;;;;, j;;,,,

Stop order, lialiilit. of party ol.t.-iinin:;. lor. j:;.-, •.•..-

suhpo>na. of. 704.

success diviiled. in oases wlierc'. l:us. l;;-..i,;.-,j

'"'""
' '-""I- snins or defeiidiiiL'. of. l:u:i. KIH,

sum in gross for. ina.v 1... order..,!. t::i:7 i:i(;v

snriojs. of. l^'.i:;.

tacking to mortpase debt. f(i::t.

taxahle onl.v. <.nn he awanl.d. 1:147.

l::7::, l:;77,

r;T' I >].

V.--,l,. l;.-...

I:;\ation .>(.

appeal from, to .Tot

'<"'< 'I'Lnril,. i:;4T.

ill CIl ::llil..T- l|,;irly lind

l.nri.i ,. imo.

in rniiri l«„n.-itnr ;,]!,<



uu
( liaia- fuiii III in ti.

IilMili'iii ul, ir|i|'>-iil It'll \' 'i>'ll <i|' 'I'llNili;^ Othr.'l I I-

t. rf.-nd \>itli. mi. lin;i.

•'.i';.'i II, ii>i(.

tiiiK- tor. 1014.

wiM'ii ii li<'>. ini:;.

-n- I..M\\t-ti -itli. if.i ^iii>! I Ir.iit." l.'Jlil.

iiiu-iiiliiiit-<- •111. \:;'\i.

tiwiinl. nn.i.i. CX",.

iH'lwt'ii imrl.v iMhl piiit.v. 1;17h-1:HI7.

.nii.itni- iiiki riiftit. i;;;.:;. i;i!)T-uiti.

S.f Snt.n I1H|( \\|, (I IK\ 1

iU-ri.-n..ii ..I' -r^ixini! 0|!ii.-i. ..II. mi:!.

fh'inx-,. \,l. iii..l,t, KMt,

•-riii'-. wh.Mf [.(lytil.lc .int Ml". l;!V.. i;i>7. l-'luj,

e.\>.-e.liii- .-Situ, ];;7.N.

pxpn-!*. r*'ft'ifiuf fill-, vvlnii iiiiiii'ii"'Mir.v. \'M^.

fiiiiicr pniitiif. Imw I'lir in irnc' n- t". f.'.t:,,

notic' uf. ilii.vV, oitti.i.nt. i:!7'.».

til llntl-;l|>|><','|] illL •I''t'<>lll1llllt. II'MI.

siiry. i:i7;t.

ohji'ctiidi t(i, Imw f .Kmij. i;i!h;. l;i;(7.

'intpr for. hntwi'i'ii soticitirr inid < licnr. 1 !*_

Sff

—

Sdi.h rr.'i: wn ("mint.

imrti'-s tiitillt-'l iM iLtt'iiii. i;;7lt.

|.;i>Nl''lll l-y .li.'lit nf ;ilitniiitt fnilli.l .In.' . m. 111.;

iiftiT. J74. i-m:!. H(tf>.

|..'n'liiiL i.tVivM.^-. f.,r, iii'tion on hill sUi.vr.l. nii;

I'rivy ('(ninril, wIh'm nwai'ilfil hy. i:!7s,

i-.'\i. w .,f, i>v .hi.iu. ill n,niiit-.Ts. mii:.

iriNiiiL; ..lii.or. i:i!M:-i:i!t7.

r(i\'i«ioii ..(', \\lii'ii ?!.'M's^;ii-y, 1 :!s." l.'IsiV

«pt off niny I'- nll..v\vii ..ji. i:;'^i-i::s;:.

M.li.it'.i 1111.! .-li-'iit. t..'i\\."i. i:',!fj. I:i:i7-H I'.'.

solicili.i- |,;ii'l i'.\ <,-iliiry. wIi.t.'. I:!7S.

suit.ir ill |.ris..ii, i:!t::. i:iU.

Ill '"«s;ny .irt..ii.i;iit. < ..n, i.i li.' <|isill. ^\ .1. r,T:i.

wlifii iirti.iii In-ntiL'hr in utiiml' ('.,iii't. KM'J. l^r*.

i:;ir..

T:!\i!':; Oflircr-. Sfi'- TaMM; OlMtkHS.

tPiiflor. ;if"i.'r -;iiii. .'fl'f't «{. ..ii. l.'tis.

Ix-f.iip iiiir. i-fftTt .!'. .Ill, i;Uv

of rosin, on sffvinK pi'tiijiin .m t'nriiifil p;irry, i;!7"i

<iiiii-.-i(iii lo iimkt'. .ir.-f t nf. 1:17.'.

Ir.iramfi)tnrv .:!-.-. ii-. 1:;I7. !::),s.
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tliini imrlj*. iiiii.t

titU' to liiiicl ill i|Uf>tiiiii. i:;i;:

tiiiili' iiiut'k. iiifriii|{t'tiii-iii iir.

trial, adjuuniiiiftit of. T-'iS, ',

•Iny. )'-l> iif. ill, Mlmi

iriiMti't', i)|i|>t'iil li>

I'OHiT III I Ilium-. t'tV.-tt i.f.

rislitK «)1'. as r«i 111 nf fMari. I;;

uiin»'(c«'*iiry iiclion fur iiilininisiratifiii, or

iiplH'arniKf nii mniioii. of. V.l

iimiMual prwpi'diiiK-', .if.

vai-.viiii; iiiiMtito III ,iii<lu[ii> :,: i

vestin^t onltr. of. ;[L*. !k~iM,

witiit'sst'H. •>£, lliii. j.'iss. i;jMi

"f >uiiriinr M^ I... Illll

fviilfi iiint'riii], I.'LSS.

rejf^-tetl. t;i\s,

writ, issiif ..f. .-^'ii ipf, nil i-i;rln [,,. ];us.

uot spt'citilly iii(l.,rsi'.l. wlii'ii ii niiirlii h;n.' lifcn.

((»L"\SKL. St'.— ItAKHIsrtKS.

BCtion for fe4's, may iiiainiaiii. Kiiis,

addreHse^i of. ai trial. ~Ti:',-7",.

arri'sr, privilfup from. \'2T>i\.

hesin, rijrlit to, 7.V{. 7.'4, ".".

comproniiM', imwors of. a.> t**, n4]. S4iV

ri'iily. riylit nf. 7.*.:!. T.".."..

sdlleiii.r iii't liabh- to. for f.-t-s. iiiili'-^ m. a^ivi^tl, i:;;is,

may iil.Mu.' .limi^ cr.'.lii {<,y f.-,.^ ,,f. i:::»S.

COI'.NTKlt-CLAIM. s.-i— Coi ntv Cmiuis.
njTfiiiiNT plainriff alniiH, 44.**.

aiHl rliirfl imrty. 44L'. +4!i. 4."(i.

nllnnvd, fxaiiiplf- .if. 4.".7-4ri'.i.

iinit'inimt'nt of. hy .i< fi-tidiini. .".14,

ni»p.'!iranii-. entry ..f. Iiy ihir.i puiry



Uiti INDEX.

CUt'NTElt CLAIM VunttHUnl.

urixing iifUr iicllou, umy Ui plvaclr*!, ilKl, ilH.

dtr«iict> 11I«0. how Hft up, -iU-t.

ulwe ut plmiiiui(>i, wtivn dvliwrmi. 471, 44.*.

n>of*al«ii otf arlaiDg «ft«r utloo, 4UG, 4M.
• tiutliiiiiiig priHwdiiiiw Mil, I'll rlftitU of (M<'inlaiit, *IVJ.

Hw--OHUI:B to COMlSCi: PltULUCULNQB.
cuKiK. uf, i:ir^-i;i5T, lauu.

net off, laM.
C'ruwu luuy ai'i up, 448.

ilffeui'v lu. urlmiiB after union, may U- plfaded. 4Uy,

r«pl>-, liun- net up, 4M.
liffault of. jiKlguiciit, lion ..l.iiiin.'d on, 780,

by plaiDCill, 44a.

tliii'U party. U;i,

tlet>uiw \vhi<li iiuiy l>«' -t i up \>y. .'C', 44.V4ril».

to, -Ha. 4G4, 4\)3.

ariaiiiK after iltlivtry oi', 41H.

time for delivery of, 44;J.

tlefeuduLt may plend, 5*^. 445.

not buuud to pleud, 447.

plettdicg, aot a " plaintiff." 2.

delivery of, after noticp of moTioti t'.ir judtfiiient, 441.

rime for. 440-44::.

dittalluwed, examples of. 4.'!t, 4iio,

.ff-.-t of. 4.-.I.

entitling. 448,

e»^>pniial iliiit i-ellef be .liiinit-d tbtTcby Hsainsi phiimitT.

form of. 442. 4.'3.

iinideiit^ of. 4.'>1-4.j3.

independent nctlon. liow far it is, 4r»()-4.">3.

injiinrrion. for. wheu necessiiry. .*>7.

judKUient on. 4.'4. 4.Vi.

in ilefault of defence. hoi\- obtnined. 7S0.

matter!* arising' after action. 403.

payment into i ourt in natisfaction of. <'2s.

plainti!':'. how far pleadnhle by. 444. 448.

aitninsr. 44S.

iin»i tlnnl pariy. 442, 449. 4.V).

receiver, for. \]wu ihm essnry. 102.

relief, iirayer for. in, AM. 4**2.

reply to. 471. 472.

security for cost*, defptidaut pleading, may b.> retmired

^epnrnre action, hnw far reeartU'rJ n-j, 4.'tO-452.

third pait:e<. 4-12-44.1.

4l>4. 41V->.

7W, 7M,

14.?4,



INDtX. l.Vi7

"ut ..( jmi-ili. ri.iit, -:»

CiU NIKU-C'LAIM- ('u„/„.«,.

••(•r\i<i> rtf, nil ililrti |Nirii<'K

Mt off, 444t. 447. i:rv4.

ii«v»rHl plulniiff-', 'fjiimic, uiiiilii-i im, li. ;:;:«;.

iit«y «f iinMcoiiimt. rmiy Ii li.r. .|. niii I .!i,i,.,«...| „t. till.

"trikiiiit mil. tf.l», l.Vl, (.-.i;, 1,-7. )-., |,;i

tyle of roiihf in, 411'.

third imrty. i< y (m. wpv.iI w iili. .nu ,,( j.iris.li. tinn. 1*1^;,

I'lu.iK.t \h* luM.'d hy. mil,.-, jihiinrilt u pnrt,\. Hli.

ami i.lninriir. itkMiii", u:'. u:[. Ml>.

•i.'livr.v .,f. 4f_'

l''iiii '•(. 14-_'. l.VI

run .'lilirlr.l lu M.r II,,. in. 1).,

tiiiif for il*li\.iy «(. 4in. 141. ni'.

.l.'f.'iNv I.,, 11;;.

.vpii.v uf. .l.;i\,.,.\ :,r .,. I,,,

trial i.r, 4til.

wh*>n niww.T tii thnrion inuliT It. Hii:: fi.r in!;;!, .in, •.((!.

iiiiii.T U. ii|.;. iMc |,„!;.-,.„.i,r, sis.

witbiirnwiil of. Ipavo r<"i'iir.-(l. t"U.

COINTY COITUTS.
lUtionK iD, limy 1.*. tii.'il at ItiKli r.,iirr >itiiriL:-. 11.". UH. 7i':i.

trnnsfprrtil ri> IHtih rmnt. V.C
friml lit IIii:Ii ''unit •.itiiii-^, iinl^ii', n' -im. 1 t*l.

1 C. Tt;i.

in Uijrb <.v.iirf, may Ix' nif.I m -ptniti;- ..i". M*;. -i]:\.

appfaltt from, 10Mt)-1047.

iihaniliiniiii'nt nf. I1144.

I'twtM iiM f(i, wlu'ti t'lir.Ttiiiinij. lii;;s. 111411.

of, lU'SJt,

• vult>ii(.*» (III. ln;!7. iiU.'i. I'M';,

fxti'iuliii!; lini.- for. ]ii;!!i,

jury actions in, ltt;;7.

iipw trial, niny ii- maiit.il ,in. lti:is,

mni-jiiiy ;uriuti>. in. ln;!7.ni;js.

iion-siiit. ill Ki'f lit'. Iti:;T.

onlprs niiHlt* ;it ',>iiiu-rii-lv Sitiinc nf. ]();[s,

iutrrli" titfiry. Ill, ;i|,|,.m| [|-'.iii. linii,

|il.';!(lincs. i-tr.. :o I-. , ..rri:i.i| f,,,-. I'M:!. In) I. Utt.".

'lUflshinp. tO.T!).

st'tfint' <!.ivn. lilH. ]n(i;.

stnyinu ;,nir..r,!iii--. [i, n-tin-. iOir.. lii-(i'.. 1M17.

finite fcr, 11141. I'Mt;.

appellant, v.ho may lie. Hi.'lt:.

tion'is rn sheriff, urtinnh' "U. .juri^ili, r;.,-! n, 1.,. \:\i;],

certifyins prncr.-.'inKs. fm- .ipp.^nj fni'i. liij:;. U^T,.
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OOL'MT ('Ol'ltTS—Coutiiiuid.
Cliikr' (.1. iiodks lo be ki'jit hy, H.Vf. I4r.l,

duty of. uii liiiii>ter of lutiou to II. ('. J.. \\i2.

fees payable lo. I'cr (_'. (.'.. i-«>t.*( tiu'ii in II. t". .1., 1-H>,

147.
office liours of. 1441i-14r»M.

to torwiiril to C'eiiirul Office evidence, "(hi.

forwiird rconls to Central Office, TiTi.

provide note books for sittings of H. C. .T., wheu
C. C cases tried. 14*;.

coMk. when llii.'li <'ourt tu-tioii iried in. i;j(lJI.

C. ('. action tried in II. f. .1.. VM'i).

Coiiri Ims no jurisdiction. 144". 1 44M.

scale of. where iipplicable to actions in II. C. .1.. VATtS.

covenant, jurisdiction ns to actions on. l.'ltil.

crons-uppeal. wlieii necessarj-, ]i>4.'i.

couuler-cinini, limit of jurisdiction as to, llt.J.

"U'fendnnt's right to brinj; iiction fur. in II. (.'. .1..

I!t3.

transfer of. to II. C. ,1., llta.

when beyond jurisdiction of. lO.'i.

danmges, jurisdiction of. ns to. l.'itil. Ki)K{. ];!(*4.

delit^. jurisdicticni of. as to. KlCd. V.Uui. 13r»4.

defence, or counter-claim. l>eyond jurisdicrion of. I!l.1.

Divisional Court, jippeal to. lli:Jl(-l(»47.

order of. 104:f.

povers lit, on nppe;il from. 104,'J.

ejectment in, Kitil.

p.|nitiibje interests in bind, sale of. tn cxecntion. how onlered
1253. J2.'4.

eipiitable iflief. when tbey may crant. V.f2. lit;!, l.'lill. i:{i;4. i;{i[."».

not iri-nnt. 23.

execution, stnyiiiy. pendini: a|pi)eal. HH.">.

Hpiitable interest in land under, sale of, how ordered.

ii.'.v;. vjr>i.

fees payable in C. C. cases tried in If, (
'. ,1., 140, 147.

fraudulent conveyunces. -^nmnuiry aiipliiafion to set asidr in,

l2r.3.

iituitabh- jurisdiction, as to, VM'C.
injunction, jorisdiction as to. KiiCt.

insolvent estates, jurisdiction as to. i:tr,2.

interest in hnid. not saleable in execution, bow reached, in. rjr.:j-

12.-i4.

interlocutory motions in nrip"als from. !(»;{!.

orders, what are. l(M(t-irt42.

interpleader In. i;;21. l.'!2H. l.Tit). See -lNTKIU'I.E.\nKIl.

nppeiil from iM.l^!....nt in. 1011.
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COLNTl- COUUTS—Co/idnuii.
iiileridfiHlfr iMwiif, triiU .>f. in, Kijfn. |:;;:l.

i-i-Uf. juilgUH-nr III), nttiit'al ri-otii. IIMI,

Judge of, juri»,li,tic.li of, iu ('. C. ,i,s,, i,.[,rn a t<, uil.i'ir
11. C. .1., 14«.

appeals I'l-oiii, 1IJ4U.

whi-ii uclins a.- in r.,„„„ il,„i,ji,,ilit.

eicauiinatiuii „i jiidcuieiii .l,.|,i„i», liy, ll:;.-,, n-s,
Lotal .fiicltra o£ II. ('. .r.. IIU.

p'lu.i'- „i. a-. •^)ln-'SS.

retereni-e t... or a<lii.ii iu li. v. .].. tor ii„,iiii.

feport, STil.

, ,
llial.

Judges of II. C. .1., jpc.w,.i> of, ill c. c. ,.,,,,.,, ,,.i,,,| i„ II

1111'.

may L-bauge venue iu :uiioii- in, i hd.
judgments, of, motion aKainst, 14,"», 7tl4, lli;;7.

notice of, 14,"

appealable, lua", l(i:{S, Kijii, |u4].

appeal fi'om, I03ti-1U4T.

eutry of, no bar to apjieyl, 1(14:;,

liual, what are, 1U4II, 11(41,

not ai>i(ealHbIe, 1(H2, 1((4;{,

jurisdiction of, 14<i, 1!)2, IIB. lai(|.i;i(r(.

jury notice, order of, striking out, not ai.iK'alable. l.-.(;.

legacies, j((ris<liotion in respect of, ]:!(il,

liquidated demands, jncisdiction as to, Kldl, 1;:(:;; ];nn
Master in Chambers may .liaiiB,. idacc of (ri.d in, 144l(.
muueys in Court, in, 14,"(((-1461,

mortgages, jurisdiction in respect of, 13(11, 13(H,
motion against j((dBm , 14."., 7114. I(i;i7. 144S, 14411.

notit.e of, 144,**, 14I1(.
new trial, motions for. 7tl4. Hi;i7. IfCLS, Kciii,

order gnmtins, not a|>in.alable. l((;lii.

refusing, when apiiealabic, Kci'.i.'

"""• "f '•>' I'-, iu High Court .ictiolLs tried in. traii»mi.s.si

notice of trial in II, C. ,1.. f.,n.: of, 7(i:;.

inotion to sci a. ill.
. 7(^4,

of High Conrt action in, forai of. 7(;:;.

orders of, appealable, 1(I4I[, 1(141, 1(I41',

orders .jf, (jol ;(p|i(>alable, KCIK, 1((4([. p(4j ],,(:;

lairliieishir, aclious, jarisdictioi, in, rM'.\.

I>a,vment i.f money into Conn io, I4.",((. n.-.t.

personal ;ictio(is. jiirisdiclion :is (o. lliCl.

place of trial in, cliange of, 7;:4, 7;j.l

1S29

i,n l.y

1(1411,

l(H;i.

No I.

C. .1.

u of.

7(15.
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tUUNTX COLKTiS—Conlinm-d.

pructiM of H. C. .1.. bow fur lo Ije followed in, 1448.

proietluie in, 144h.

IKords in High Court nctious tried in C. I'., to he forwarded to

Central Office, 710.

rwoverj of land, in, i:Hil, l^iili,

redemption, jurisdiction in intion?. of, i:lttl.

replevin, jurisdietion in, I'-Hii.

rcmoiirt. lit llish Court »ittiii--s. triiil of. 7lj4.

setting aside fraudulent ennvejances. on summary ai>plication

. in. 1^52. l'J.-i4.

^ittinits of Judges in. 1447.

sllortband reporters t/t. fees 'if, luati.

specitie iwrfornianee. when not grnulable by. 23, 24.
^^

jiirisdietion to gninl. i:5*il, K^'t.).

staying proi-eediugs pendine aiipeal from. 11145. 1047.

subpienas issued from, effet't of. 1447.

transfer -if ncii'in from, to II. tJ. .1., lt>2.

elVeel of. l'.)2.

title 10 land in iiuestion, 1362.

trial of ITich Court oases in, 145, 7H3, 7(i4.

C. C. cases in H, C. .1.. when ordered, 1411, 711.'!, 7M.

j.liH,' i'f, !iow ehnnsted in, 1449.

venue, , liange of, in, 734, 7.'il).

writs of. bow- sealed and tested, 1447.

COIXTY COURT .iril(4E. See—CofNTY Courts.

COIXTY TOWNS.
assizes to be held at. 142.

office of Deputy Clerks to be kept at. ISO.

fOruT. he« CdunT OF Appfal— HiiiH Coi-BT or .IrsTiiE-

SiTREM*: CiiVRT OF .Tt-nirATfRE.

:!P]>iiiiitions to. bow- to be made. r»C3,

mny be adjourned to Chambers. ri74.

Chambers, applications in. may he ailjonrnnl to, ."i74.

'!ecisions of. bow far binding. 13!t-141.

niistike ,ts to f'triim. transfer in case of, 1023.

sitt igs of. 113. 114, 119.

.» riimera. S2. IIH.

COI'KT OF .\rPEAl.. See—.Vppcai..

appeal to. frotn siuiile .liidge. 121. 137.

Ilirisional Court. 41. 42, 121. 122. 133-131.

IT. C. J. See— .\PPt--\I.-

pnrt of ji'dirnieiit. 44.

nbnnd'Uimeiu of. 10112.

dismissal of. 42.

nh.^n pcp.liiiff. 1.1.
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rj:t.

COUUT OF APVi:\Lr-Vontu.ni,l.

apiit'llntp jiirisUiutiou <if. 44. !.'i. lijii-ii::*, i:i;t.i:t7.

A8se»sm»'U( Act. jurisUictiuLi ihkIit. 4L*.

assew-ors may \if apitointt'd Ij.v. I.'iU.

(•i\il jiirifdii'liim of, 40. 41.

(-oitstiit ordt-r. ni 11. r. .(. !!oi :ii"ii-alitltlf u tli.iut l^^^^l

wiiiii is, i\i'.'. r»'4.

coD^tiCutiou of. (i.

Coulrocerted EUtAnmH !<•( (Olit.i, jni i-<ii<li.m i,t. lunl.-r, 41.

coet*'. appfuls :i« td, VS.,. liiT.

iibiiiHioned appeiil. nf. HKiL'.

jiirisilUliuii of. as tu. 4'J. 4:!. UltJ.

onier of II. C. ,7. an to, ulicii jipii.'!i!jit.|... r_':t-lJT, i;j.-i7.

institution of. iiin.v ordt'r, A:i.

security to lie sivn f'ti', liK-Kt. S.>i'

—

.\i'i'):ai..

wiirii Court finijilly divided, liitln.

Court of HH-oi-d. to he. 4it.

criniiiial cod*', jurisiiiction uudiT. 41.'.

t-rimiiial jurisdit-tioii of, i;i. 4n. 41.

croBS-uppeal. 44.

daniiiKi's. how far interfered with, hy. 44.

defiiult. .itidi^iiieiii by. iippoal front. KUt;. 101"

dwisions of, to be bindiiiR on l>ivisionii! ( oiut. i;!'.i-141.

when (.'ourt eqnnlly di\id.>d. 14n.

dwfontinuauie of appeal to, UNtl*.

d'screlioiinry ord'-r. iijiiM-jiI U-mv. wlirn .-im. 1 1 liiu'd liy. V--. V'.'-X,

Dot usually interftT'd w'tli ,,y, i

(lisnim-jni of apinnl to. 42.

I'ixi.'-ioii of Rnpreiiip Court of .lii'!ir;Unri'. 4.

LMvi,<ii.'ii;il Courts of. s.

Iiow to b** cnnstitmi'.l, s.

.qujil division in. ellVi-t rf decision. 14lt.

eiinitalile relief, jurisdlclion of. to irniiit. 4.', ."iL". 'i'.\.

I'videnr'i'. new. jmwcr of Court to ri'ffi^''. THi. TIT.

wlieii .-idnii.ssible witlioiii I.tiv. TIU.

px.'.'ntinn. -tiiy oT. on ;ipr*')'I "' li»;--I"TI.

iifitT [\y. inHti-itHiT

S.'o— .\i'fK.\r .

existinc CoiMi. oi'iuiiiiifd. <i.

fiicts, nppeiil on. 4:'.. 44.

final judirnieiit ittiiy lu ;i\v;iidi'<! In. 4;i. 1"-"'.l.

tivo .Inili-'es. when ne. es.-jii-y, 7.

Hiph Court. jiiriwlictioM .f. ii';iy he exmi-'il by. 4.^

Judges of. when To -it in. !'.

in,iiiin;iiiii. mny !k^ yrjiiiii'il b,' . n'^pilip;: njinonl. -1'>.
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COl'UT OF AITEAL—<«HriHH(r/.

ililt-rlnnm.rv uril»Ts of il. f. .I- «l'»*l' >'"" ill>l»'rtlal)le Xo. lliS,

./wi*./ >''o(-A- r<,«(/«iiitV« Winifioo-iii' I''. juii-^lUiimi iimhr. 42.

JuilUfs nf, ti.

.rjiiv act UJ* Judijes of II. C J..
"

liold a^'iz«'^. ".

imv.cis nf. .villillK sillgl.v. 4''.

ItrtHfilt'lU'c i)f, (1, T.

rivijiiiatUm. i>i iniusf*'!' of. ti. i». M-

a|i|M'iilf(i from iioi in sit in ai»i»eal. it.

juilKiiit'iit. iinal, may hi- awanlwl l>y, ttii appeal. 4:!. lU'di.

iiitfi'ltKUtui-.v. wlit'ii not appt-ahiliU' to, I'JH. l::'.i.

poxvfi' of Coiiri. as to fiiviiiB, i-. 4:1.

\vli*Te Jiulpp of. has rcsiKiiPtl or bt'fn transftrrwl. 1».

vHCHUfj- ofiiii'i* in l)pn<li. '*. 1"-

written, of alisflit .ImiBf. !>.

jiiris.lidioii of. 4t)-4r,. ll'IH'Jit.

huvv to 1.^ pxHri-is^d. :'.», 4:i, +4, 4:.. 4(i.

wii.ii iipi'i-llate only. Ml, 41.

nri;;iiinl. 411.

leave to Jipp*-!"! I". »\ i"" ii"<vs.sary. V.VA. i:'.4, i:i.\ IW.

;;iailte<l. I"*l.

ri'fiised, Kitj.

uo appeal fiom ordtr Kranlii't:. or refusini.'. i:>i.

Lihtriy of the t^ubjrvt .\vt, jurisdiction und^r. 4*J

Liquor Lift 11"r .\rt. jurisdiction under. 42.

limitation nf liplit of appwil to. i:j:i. i:!4.

MasttTN q^f cttticers of, liJt.

mntttTs in rontroversv. value of. as affm-linn lijrhl I'f appeal to,

Mi-ihnnk'ii i.un \ri. juriwliction under. 41*.

mulripli'ity nf suitN. jnri>«lictu>n tn prevent. *n.

Muuirijuii hmmnrjv Act. jurisdiction under. 4*J.

muni.ipnl ele<-nons. nppen! from II. (.'. .1.. a.-^ to. 1"J>.

uori<e '.f appi;il to. m whnin to be civen. H^*H.

fomi of. U4».

servieo of, HUM. KU'.t.

efferl ..f.
4-".

time for. llU-V null.

UHinrii, HIrttiu,, \rt, juriwliction of. under. *1.

ftntaru, ContronrtrfJ F.hvtU.m U-f. juri-'Ii.iinn i..,der. 41.

nrdi-r. interlocutory, wtien H'T nr>P''il«''l'' '"'- '-'^- ^-'

(.rii:iniil ju»isdi'-li<>n of. 41.

nntciit. validity of, api^'al respt-itinf:. r'»"..

powers oi'. 41-4ri.

precedence of .Tud;:i-x in, f., 7. 1".
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prfMdiii^ .liul)ic ill, K).

prujuTty mid tivil i'it;lii-, iii)iitiil> i.-, i -i". i inn. I.".:i-

I'ru'ilvutioiit to Hiifoif l''"<ili".i A.I, J'li'i-a.. lii.ii iim

tlunKliiui:. i)|>pf]iU t<>, 4J.

iiiujriiiii iif, 7. -S.

iv-iii-u:mi!fiii l.i-fiiiT liv. ,lll.lu.^, :.

Itt-gi.-rrm- ••I', how iijuiniiiifil. ITi:.

imt iu lake !Vi>> i'.,i- In- -.w^, n-,., 17J.

i.ttict' !iiuti> *if, ITS.

t.i.iin' I'l i>t\\<--. ITT.

li>>li.^!HI .1.7. jiii^.li.liuii mulrr. M.

I'fSiHtnileiils. iiiii iilipt'iiliii;:. Cuirii
, iv ;;l\.' '.!!.; in. )

ri'slitiilinii ni' i nsi-. may \u- un!. n.l i ... IJ. i:;.

ilcl.s ..f Coiiii. |..,vv..r t.. iiiakf. 17n.

jiiriMtii rion Ut hr cx.-r- i'.'ii in ^in .rilim,

sf-al nl. 111.

sfciirity to l>f jtiv'-u "ii apiK'nl '<. K.-. I"'!;;. S"> Ai

h'lnaU' Jmim- of, powt-rs nf. -t.'f.

Nittiin;> uf. in. 1 H.

Smvi<Hkni Uuty -l'(. jiuiMli.rinii nini.T. IL'.

tlint' .luilKfs, (vrtnin appeals may U- Icanl hy. 'i.

rime t(ir appeals In, U»4». 1<4'.I.

Iiair>l. r, or i,^.*!nnniiuii. .if .liirlyi. .,f. '.». in,

\aliit' >\\ pnipniy in ilisinil.-. ;!-; ri!!'.Tt in:; I'ulu ..; :i;i|

r<-N /.-< t.tyi. Art. apiHMls iukI.t. ii.

\\i,iiliii<i-'ii> -!'' jiiri-'lictiiiii iiiiili>r. 4"_'.

\\lluli,l>JUl> \rt. I l.ulll.i. JlllL>.iir(l.i-l mul.T. Vl.

COVKNANTS. S.i-^— .\lciKiii.\i;K— Sai.ls iiy tiu: Cm hi.

Ineaili iif. \\li»>ii ri-Iiaiiii'il liv injnuflinii. *<1, '.'t.

• 'ana'la Coiiipaiiy. U\. See- t'.v.NAUA ''"Mrwv,

.lainaL'cs. wh.-ti tiwanln! in ii-'ii ..f injuiin ,.,, ':;. 'ni

fiii-l'cilur.' ftii- lirf.-uh ui. wiii'ii i-lir\fd a;:.ii. -i. _'t',. :

iii-loix'iiifni of I'fli.'f I'll!,;, \>' \"' nun:-' on i.

nsniil '
ill ron\i'yiUH'i', wlint aif, '.'."iH,

illKlTl'nUS. So. Ai.\:i.MsiKAii.i\ Ma Mill.

a<lv.'rti.-.'niHni fm-. :hi-(, ills.

fiii-ui of. '."M. '.US.

uli.-n .li^p.'n.M.l uiili. '."-1.

ctaiin^ of. |iii«il' nf. ill ;Hiiiiini>traniiii iH'n'.n. !"'.'. :i

luljndicalioi) i,ii in at|iiuniMra'i";i j, i inu. '.i

;illi<ia\it n^ '.". in ailniini-tiatioti .>< .h.n. :

i;u.

,„rroh.a-:ii

.liviil'owai

id«'i .^ll..

'.f. : al
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L'ilEUlXollS—CV.H(«M(t,/.

iluiuiJ* of, uuiice to pruvf, y^o.

of iillu\\aT.i;L' ut, Dliii.

wliL'U !)UUif iKijEilik', ;>::4.

IJUilies* eiititlwl to attend, piowi at, ;j74. Uli

lK?if(uuui i'ei»rt>eiitutive tu exauiiue, UlTJ.

pioviug, uftfi- liiue cxpiied, IMMj. {C4.

tusis ul, Ulil, ICJ.

lime for fceiuliiiy in, HIS, \rJii. \)'2-i.

viimius in sifter tiuie. liJ4.

e'»Bt» of, H-'l. u-.yj.

liable to be ordeiwi to pay, !"'"»,

security fur, wbeu uut liaM •) gi\e, IWCi.

C'rowu. prerogative rijjlit of. us ii-.,uiist other, Itil'.

exeeuiiiMi, uddiiiy il^ luiiiies in M. O., !tt>i-l«jl.

priority of, I'N',

futcliiT directions, not entitled to intLice of, 1C4.

JDterest, uiien entitled to, l.'l», 100, IGl, UifC.

t?ee— IMLKtbT,
judgment obtained by, efleit of, UJl.

motiou by, to vary, \MM).

mortgage, clnlni uii, lio« |.roved, '.rs^, IHm. IHJO.

motiou by. to vary judgment, IHXi.

notices to. bow to be sent. '.*-i-D'^o.

to ijrocbice seeurilies, Ulil, Hl^J,

over payiiient. ul. by t»'i'soual reiuesentati\e. irJ4.

receiver, ivfTen ii|.pointed in fav..ur of. 'JS. '.K>, WJ-JW3.
reference, ujiiy njiply for cuiiduel of. MIU.

refund, when lialde to. Hi'i.

reli«aring cause, IMNj.

salary, for. i»rinrity of. HIM,

securities beld U\. pi'txbu'tioii <.f, jtiii.

vabiation of, itl'J.

seeurity for costs, nben not liable to yive. !HCi,

w)li(itor to represent. Masu-r nuiy nppoint. >>iiS.

Statute iif I.ilji.Jatii'lif-. jlffntili;;. Se

SlATtTi: (»K UillTATJONS.

stayinf; pru.eM|ii);:> by, 11!H. IlMli.

Avagtis. for. i>rioritj of, lii,'l.

ntiMiNAL ctt.wEKs.rnox.
action fiti'. \\!i.-ii lo i- irin] \,y jury. l."il,

jnry. .-anii'it !'* reciuircd tit answer <|U"stion> in action fi

trial uiu.-t l-e by jnry. ]r.ii.

t'xct'j.r by r.msenr. l.'iO.

CUIMINAL 1'1{(HKKM\(;S.
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return of jtulcnienr.s to he mjide hv. ^ll, •2\2.

writs, orders for. niny lie is-tied hy, \VM. \V.i'2
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DEPLTY UEGISTIIAHS—(oHfiHw. </.

seal of. ISO.

"ttttleuieiii iii jiKiniueiilH hy. SJXK

soUvitm-s' ;ma agents' hook lo he kejit hy, '244.

[pnurt- nf tirtiip <if. 171.

triiiismissinii nf imwrn hy, .l^ji. Tt4H.

trial*), duty of. at. L*]3, 7tiJ, 7t;.'J.

who to b*-. I7)J. 177.

writs, rettini of. <ini.T for. mny !« jsmi. .1 l)y, ]];[i. Ii:):.'.

of summons duty us to, 2r.it, iMij.

I'ETEXTIOX OF ri.'Ol'EIJ'iV.

ordt'i- for, pntdtnl' lih , uiifii m;H!.', i:[ii:j.l;tii7.

DE'liXTE.
;!sse>>.-^liieiit of tliiij;;ig,.s, ii,, 77.'J. 774, 7SI,

jiidgmctir in di'taiJt „f ai.penniue.-, in ;n,Ii..n ut". 77;t. 774.

(Ifferice. 7.SJ.

lulln of. Si-.---F(iij.Ms.

I'EVISEE. .See—AusilM.sii{.\T]iiN.

DEVOLUTiOX OF KSTATES ACT.
cosrs pnyahlf .-m of .>^taie ^oUi niid-i-. n. h.' mx.'d. IJls.
Otti. Irt) iJuiinliiiu. when t.- ht? uotilied of sjiies under. 1J17.

application hy, to Conrr. iiiidiT. 1217-l^lS.
moneys recfiwd Ny. fi.r ^nWs nnd.i-. u> h.^ jjnid

iritrj Court. IJls,

I'.iymi'ur out, 121>.

stju.-uifiit .rf *;il., u, III' lil.d in r,.,irr !.y.

12IS
niltECTlONS. S.>,^THliii. Faiity,

I'iSBLIiSEMEXTS.
iiffid;ivit of. l.>7. l.'tVN.

tari.'Tf; of. mn-l.

DISCLAIMEU. SP.--t;..MHHH!TMi .M^m, h-.u. KI.K. Iln.\s.

lUSCONTIXFAXCE.
of ;.<tior,. <:l".i.

<n-;rs .if, »;;-!(». (;;;•_>, .;;;;{.

.ff»'«-t of. o:Ui. ILJ2.

form of, i'uil.

Ii'iiv.. nf Conrt for. nh''^i iif.t>»iiry, ii;:il, i;:;::. i;;{4.

miiy li- <.r<N-r.'d ;\t. or aft.T niiil. i;.",o.

nntiri' of. wln'ii ii timy U- ;;i\i'n. ''.21'. ''..'Ii.

aiip*-)!!, l*w;2.

coniiter-rliiiiji, >V.U.

I'l.'^rcnERY. s.M— .Ma^^tfk.

ihspnt i>.nrtipv. hy. 701.

I'tions. in nhirli tlipro i-^ n:< richi to '.hrain, t'rl.". fVlC
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DISL'OVBltY— / -unth, in .1.

adverse parties, exiHiiinntioTi .if. i'.n-. (;4.". i>4ii HIT, (>4s. HiU.

|)i-odiiitinii. riiihr to olttuiii t'loiii. tiTii, H7I. r,~-2.

uffidiivit Hi} |(r«nlii(ti(iii. fi.r.,, i.f. t;7i:, ii7.'!-t;T."». m>U-ti92.

I'.v wlmiii K, I,.. iii;i,!f, liTU. t',7:J. i;7,'.

i'iii|Hii;itioii, t;;»4,

lost- of ^.vfTiii. t^A^^.

'To<s-PXiiiiiiiiafiiui nil. r,!i;;. 712.

il^-puiitiit must s.'.'k Ti.TtN^iM.v itif.iniiu-

tinn for. l'"7.

'lescriiJtioii ni' i|<n n,iiri:t-^ in. U'.tl.

tnniis I.f .liiijii ..I' i,ri\ilr-:.. in. iImi, tVsl.

*\s-2. twri, two. *ir>o-f4i2.

how f;tr (oiiiliisivp. r.!>2.

iiiiiliiiti Un- lii'tr,.]-, r.w2.

iik'eiii-;. f..mii,iiiiirji!i«ii-. with, liuw r,i[- [.i'i\ il..-,..l hnm, ';"«!*. 'lliO.

iil'i".inrM..nt i«v «'\niiiiii!itioii for. -.'ImIc- ..f, t',4'.i. <!.".."i.

!i>-iL;iiui- .,t" i.I.niitiir. lijiM.' tu I'Xiiniiii.n imi fi.r. iTit,

fltt.irhnient (>( party refiisinp to nuik-'. ih"in-t;i;i. ii'iM-7H(i.

iitii ndjiii.'f nf pnrtiiw for 'xanijn.iriini f.u-, li-^iw |inMiii-.il. 'Uli-

trii. tr..vi-,7.

'niiki'v.-' I li'^. M'li privilpced from, tiliu.

I'fn.>;i<iiil pluimirT. i.r fiofeiniant. liabtr to iri.ik-'. i;.VJ, i'":,.

rn-ilff.'n'lnni-., ri::lit nf. tf> oxamiDP eai'h oilur fin', 'Us,

.(iiiiiiitiiii. atii.iN hi-twc.Mi noi pri'il. -.'.!. r.'.iu,

ni.T .'iiiitl.'.l f.. noti.-.. nr" .AMinir'.ii i.^ti ,.r piniritilT

f' r. t;r.4.

i-f>r)>r.ratinn i-'''(:iii-''.l ;.. Tiiako, t;4."). tVIt;. t;47. *\A>. 'II!*. iV.*\.

offirer of. nor to ln^ hiihIp part.v •in\y fur. ''>'.',*'..

iiffidnvit of (lociiment.-; to b,- mail" hv. ti04.

may he exaniined fur. i;4.")-iv):i,

lommit. nioiinii to. for ileianlr. •;.";». OU). t'.!Ht. 7iH\

louiniiftef of Inii.Ttii. proilur-iinii li.\. t',72.

I ii«.r« of rixjimination for. whfn .illoweil. I.'''i7. I.'!*'!.**,

cfiiiii'iel. opinions of. Iiow fi>y pi'ivii.'arcd fiorn. iW-tlvi

<riniinnttiiir (Hie«tion.< need nor ho answered. <;fi5. Oli;,

ohjeotion to. \vli*>n avMilfihl-'. OV2.

(.r(ws-.>x:iiiiinntion on affidavit of production. Cor. *'•'.*'.',. 712.

of parry exiimirod for. •!."*;.

("rown. 'it'ht of. to. f4.". t;71. 1174.

d.'f;ilii:ition, in lirtiou for. flt'>4.

d.f.'ult in tnnkint, I'V dcfornlaiil. •!."!!, H!1!l.

idoiiiiifr. i-roi liiiir- -1. ir.')-(l';i. *'.!!!.

motion til 'oiTiiiiii hv. t;t:i. i-.'.m.

p.Miah^ fnr. r.:,;. -r.). i;so

defenio, niny he stnuk n-t. (,v > ;',m!i i'l Miakjiiu', ir.'i.iKll. I'.liO-

700.
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lilSCOVEKV—' ..«/it/H(</.

ilefpiu'f, I'lid ill liH' . iini jiliowt-il ill -usiiiurt **(. UUi.

(iefeudaut. when Ik- uia.v be ezaiiiiiu'ii fur. l^C. tUT. 'hM. Tnl.

iirdi'ifil to iirixiiu'i- liuciiiiiPUt'*, iiTi>,

071. '.IH.

LiiuUKt ''iitun-*' uiilci' fi.r. ul'liiiiie'l I'v co-di-firni;!!.!.

re^-id.-iii .-m nt" jiiris.li.tinii. Iiiil)i]ity '. i.i n.^kc Tnl.

Millicult.V in i:i\iii:;. ^^lull MO i'.\( use. i;7>*

(lismi-ssnl <if ii(i:(.ii. fur default in iiiakiiti.'. •'>r,\i. i',:\U.

ilofUiut'Dts, anid:i\ii '111 lu'iHlucliini nW ii4.'>. *>~]. 'ITJ. 'I7;i.

copit-. (.f. wlieu tc. 1).' piudU'i'd. t>7.

all"^^.•ll I.. )*e utadv '').

(!.'li\.T> up nf, liff.ir.- jiidglKeill, 'Ali^i! iii'd'Tfd. I'm"-'.

dt'p..>it .'I'. h„\v '.rd.'K'il. t;71. i;74.

iii-p.T;ii.ii ,.f. Iiy paltit'^. t'Ati. 'I'.i'

.liidjre, \xiii>H' ji; ;v ;!i-i:r .liiiim'-l. ''i;i;'.,

';!*4.

uia.\ he oi'diTcd ar any tiiin', KTi".

o-d.-r i".,r. Iii.u S..IVI'.!. 7im. 7iil.

riElit rif. iiii-luilf- rislit rn (npi.'*^, t',7.'!.

iial.i.' M. In- pi-,..!iK-d. l-.r. ..."•m^.

I.oiii... •i7s.

ii"iirr u, |irM,|u''f. v.ln'ii r.'f.-nv.; k. in id.Mdiii:;-. <!,.

nil 4.

i.l' iiiotiou ii> rntiii. H fur iniii-priMhiriiuii in M.
it. limy be s^-rvi-d ,.n -di.ir-M, n^i'.i.

ntd'-l- t'.il- pl'iiilllrtinii ,,t'. lloM v|.i-\,.,I, 7l'll. TH].

di-..i.Mii,.ii,'.- of. t;n!t.

may l>f inatif at tniy laiiH. ii7'i.

who'll ii may i>-iii> mi j'lir-

*->i". t;7i.

plii.niitnipli^. :in-, <i7l.

-.ipvin;-, l.> !I!'M11- I.i, I'.Tl.

pl.'iidini;-, nt..rivi| tn in. iii^P'Tli-in ,,f, i;;il. WwT,.

privil,-u'.-d ii,,i,:. i;7S-t:"-_'.

lii.w ri'l'.'i'T,..] M. m atlid;i\ir. t>ii. t;si, csj.

iVs'i. t;s!t. t;;w.-tarj.

jisp.viit.n 1.1'. b> .iiuU'v. <;7;{. t:ii4.

(Ill i[r..i:i!.| i,f pnl.lii policy. CuS.

\-' iri: I'liiiitpitiii nrinii ' . 'm>i>ii

--'inli-'iroi- jiT'd -lii'nr.

tX"-t;sn.

prinriiial and ai-'fiiT-. 11^7.

litdd in diffPiiT- ' M':l-

v\X\. I1S4
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iiist'ovi:ii\- ( </,. lu.Bi.i.

(l(K'iiiin-iil>, itn\ il.'t'eil, >>ii ui'uniiil ..I' li.-in;: iiigrtKUii- iIl'i-i1>, t;vj

Nl'M-ili^ I., ,rill,ilL;ll 'iMlUr.

irr'-l..i,i,...v. i;sL.'ns4.

i.T'.t. I'M).

tluiH iirli iiiiiiv-fcl ill. li^l

MK'<>Milai'.\ fVill-tl. I', II,;,, l„, uM\,|, , ,! l',?^.

liri,)lui'ii«n of. "m"TI'1,

ii.lv, |->(. J.Mit.v, I.,,, r,;,, ,;7i. ,-2,

iilh,lavil, ,,!,. r,ir, ,,71 ,;;.; ,-.7;;, ,;7:,

:i!.

,,.rl,.,i;ih„i,. I,, .1:11.

(,.,in i:,:n ,i,',T, ,,1 ,i;i,> tin,,,, liTii

rr,,«n .11 ,il,,i , .;|- i-.Ti, nTI,

a*-!'"!!,,,,, -ii-iki,,^ ,„;! f,,, ,
I, !,,,,!!

fletVii.liuil l,,\. 'mH, ,;71

KxiMiiinci' ni:i,v ,rii',',r i'.,":;, ,:",s

lii,li,'„ i,i„.v „nl,.i, ,,1 ,,• ,v 1,1,;., ,1711,

li™ i.f siili,il,,i', wl;,.|, ,„, l„i, I,,, ,

\mnn,.. I,,v, ••,71:,

iu,>li<'ii rnr, ,,\iit,'j,.-,, ,.ti, t;7i',

l,,,l„r,, ,l,.f,,H, ,., T',,

.M IVi.'H,!, I,,\, r,7-.',

,,u,-,, .,!' li, ,,),, 11 1,, i.uiiiit f,,

in M, ll„ ^,.r>i. f, iJiii

i-,l,.r f,.i-, uli,.| „hii,ii„.l,l,-, I

1,

TihiilllLV l.y, i;7"

l„,sl|,„li.,lM.,i,i ,1

nn point ,'!'

I.,.

i',TI, i;»U'-iM,

;<i>rri;„ , -.T',!,,;- f,,i, ,\1„', ;,-,!;iM,- ,!,,

'iTI

-l,'-,iiil ,,i,iilir;ii,,,i, l,,i-- i!7li, rtftT, 'i',r'<,

iliir,! !;,in li,!l,l., 1,, ,,, li;,. r,-).

riL'lir ,il', I,, ,,l,t,,liL 'ITI.

titlp ,1 N ul i,ii>il„,
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I54H INDEX.

IHSCOVERY— t'(/Ht*/.«t.i.

(I(K umeiir-i. proiinriiou <if, tuuip st'i-i-ets, wheu privileged. ti!i3.

wh"^!! right to. depends upon preliui-

iuary 'Ui^stiou. 0"0. (VS2-(>S4. 'Jif".

iviVir.-.| to in ]il«>ni!iims, until--*.' to pnidiu-e. ti94. tJUr.,

relevp-ncy of. how dclei-uiined. )17ti. ti77, )»S2-»J84.

ej»\*tnient. fXimiinaiioii at parti>'^ ii', tVir. *\4', OtW.

; j:-.... I-. :. " 'vit iifi' ii.^j-'ii t'p'ni. «oo.

••vidence. tsaniiniuinii fur, \\\wu u>ah\v ;is, ll*>S, Otlf*.

i:-xaniiiijiii'»n for, ti4'».

action t(i riHo\er ljin*i. in. i'.4~.

iitlj'HirmiiPiit <if, '1.10.

aduii^sioB, mny h.> olmiined on, 662.

iidverse pirty. '(, *A*i. *'~'J.

apftointnienf for, lu Ik- -^rv-'d on snii.itor. '<^''t

.i>^>i::iiu]- III' Mlainnlf. lialil" v>. >'<r>4.

arrendano" of parti*'.-. Inw in'Oi-m-id, *'.V.*. '''-'n,

6r.4. --I.", rr.t;. tr,;. tv.0-;i;j

h^t'.'i-e iriai. i;4<;. i;(7.

Ii^'nt^ticinl parties tiable to. th'S2. 'W')^.

.(i-dtfendnnrp nopd ni>t U- iKiti!i''d m1'. 'iri4.

rriiiiinatine (|U*--T!i)!;s. uli. >]'">. *'>>'•>'•.

default, i-.iinity for. >'^>U-W.2.

defence. «trikinc out. Un- n-iu-.ut^'ndaacp im;

.r.fi-.;.;i

defendant. r>i. '14';. '147. 'h'4.

demurrer to inp'^tiors. nu. tii;2. 'I'k!

l-pc-irinns. hrnv taken. 'ItJti, tltl7.

(.opief< of, '!ti7.

f'Ttified. to Ik> received

as original.-, '1*17.

evidenc". when admissible in, 'I'l-S,

660.

return nf. to Court. 667. 66V

"hort liquid, uiav Ip'"- raktMi i:i. 6ti7.

"ipnanire of, ti';7.

not n>'Ce^s:iry. w h.^n

tak.'ii ill -horr-

h;nid. '>>'•'.

di-miwal of ."non for itrin-;>t!''ii.lanr.> f-^r. 'T-O.

'iocunientfi, pr-.d-i rirm of, on. i'.."2.

'jeftnient. in a'rioji fur. '147. '>!4.

i'\idpiii e. diTlncnrt' 'if. "ii. ''rf.l.

^vlj-n :Mii',w^il.i.. .iw. .;.;^. .;.ia

^- yjGi
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UISCOVEHY— '"»//('»-./.

pxnniinntion fnr. K\ii.niii.i- i.i.n y.].,.^ -v.'rintly. t'.tVs

\--l>v!.- ':-,xvt\<-^ 'iririii- .r.l.

nnl.-r in- Kill, tinii, t;.*2. i;.'.'^.

l"f* ..:, iuv. r.7>-2. i'J.f,.

-'Xi'!nirHi>v\.
: .ly !.. Mk.-!i. il'T -riV.

i'."'«^ III). *'."j. ';.'i;

infants, .if. <;4v

I.. ...!! .I'li!^.- Ml !!ii:V f.-nr: vhon n..i i., iiik.\

ii.i.y: vni'^iriiiii. ii.,r • mIv i,|;ii.. hi. '\ •tliinif

or-l.T. tr.2.

Mn-'ttT. whfn unt u- r.,U- . >:7,r.,

iiif'li''ii!. Iifm- t'nr fiuilii'i-i/'i!. i;t;!i,

ili't!*> (if ''011(1110(1111:. •:'•'>. 'tt'.-J, 0\'.

iiniiii's ipf witn<'-.M'-. .i;-i l.i-iiri' >i\ .-tiitnii li--

'nmppllfti nil, I'liir..

!iMi.-;in"ii'iiiiir'.' It. i.ii.ilrv ;,! i;r,:i..;.i-j.

•..".4.

'U-.1.

p:ir:i"- Mh.'!--,- in int'T—r. .-i 'W.. i;i7. ;|»-

ill.

I'n-.ii-lit. \).M>-

>iir Ml' Dttf.irio.

!
V'-im for wli.ix' ' m"''-

Tn. (v;2. n.".i.

1,1.1. > ..f. ."1.

l.l.-iiiiiiV. ..1, <",-(.

iii'i\i).'2.' I'll. "'iri. i:i;i'..

i-.'fii-^'il :<. ntit'ii-l.

Sm>^m*^'^^:;:rf'/;^
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lUSlOVEUi ' ' thiiiiil.

.•xaiiiiuntii.il nr. i.lu-;il i.> c-iui.l.i NviHi Kxitiuiiiei^ ruling, a

roiiifiui.t, i;r.-j.

!.e(uUli. V.llfli ulltiWt'il. "I-'"'.

»Klvt i»roi.-es». Ii.iv/ fill- ii imty I'tr iiiii>i-i''''l '""^i

uii. );t'>4.

stTvirt- uf api>i.ii.lit:<-ul, i.-l'.t. '»>". '"'tl. •"'"

III: ..Kliiitm, \\\fu ;:innl

j^nnitliiuui. Iinw II. !'. iiil;i-i'. '''".T.

siv'imiur--. .ii-i.<T.s.',i with. li'iT.

-.Ul.l.-1'llJl fur, to I't- -i'l'\-.'i|. •'""'-

wiii..'>>, Mt. I...|-,.iv tniil. II": n!l,.w-a. Tld.

t \iniiiii.i'. "Iiit.v nt". ill i;il;iiiM i'xamiiiiitiiiii. ('.'i'Mlo.

may ivi,..n -(..Tially. «;*>.

liiiMM jin»iii(Mnii, r,r.j. i-"is

hi.- .lirriiii.Ti ,.i.|"'Mliil'!". r,y,i

i.itir.- Mt. ii.-t a |-i!l.lii' '/uiirt, <r.l.

I xrlii>i.iii ni pariif>. •|i.; ,. '''-l.

. xfritil'.ii. ill ;(-'i ! ll'!-'-

f-r.-it'Il i:"\V!iuu-:;\ h.v. t;:'4. " ^-^ . t -.^ '''
_ i 4 f t"

former .Miri-^liitiuf. to u'rau;, -i

frauil <-h!iriri'd. I'.'it.

hn!-h!iiii! aii'l vviiV. (IfKiiiuftit^ in joint <ii»ii_>i.ly uf. t'.7:i.

ini itkii'iil r.'!ief iti f\ory ;t. li..n. '2A.

infant. ih'XI friwiii of. iiai.iliij i" iimkt', <\A\ i'7"J,

i -iK^ctii.Ti i.f 'i Mi,,<'[ii-. f.TT. i^:t4-7"".

m:i\ !>. i..,-i|i..!H.d. ''.Ti. '-.v^-t'.M. f.MT

ri'iric'f (.liMiiiiiij;. t'-l'l.

full.. <.f. i;!ir,.

aip|...i!Hr. -^ till .- f-r, iil'f..^

TTLu ..f. <;:ii;,

<.|-.1h| tnC. t;!.T,

>»-rvirf of, 7f»"

i.i»*n'Hiie> r.-f.Ti..' ti.. \>'. i;y4. *".!ir>.

im.>ri.!>':M'''- pfN.f'.iiiiii-. it . 'Ui'.. •-);. 'm1

i?tia«». |ia'';' t"i. liiti'l'- I'l N;;'Wf, iM';. 'ul.

jn.LHT,.-ii i-.r .l.-f;.'H) in iNJikiiiii. inay ii.- -.iitaLii.-i. t'.."li, tUll.

./,„i,.'^'.n,- \''. :>;i- w- -h!...-! v'-jhr r... lU.'.. <;7u.

jtirixt.. 'ii'ii nf II. ( .1 ;:- f.. 1-. -'.

:.\n-\ 111 n'-tinii fi.r. i>'-l.

;mii.-ii.' f.i-odni-'i'-. I'>. ''7-.
•*^'

nifiiTit^'! won. at!. i.o\r fi 1 -ini • ', i"l l-''.in'l r.. mab.-. 'M.'i-

lial.l- 1'. ii.:'V>-. of -i-arntp •..rat*'. Ctl't

:;;isas^sgErjgi^
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uieilii'Hl •'xuuiiuiitiitu t'oi', :i-<\\ t'.M :iiii ii..: i/. !. r.i;:t.

uiutlt'is (if ulitaiiiiim. ••-I.'),

iinii-IkiiK". "I". '1^-- •'';''.

iit'St fiifinl of inrmit, Im If '.. ;i;iki' .,t-. 'V. ,\. HTJ

IiDil'l'lMl v>"Maii. "I i\a\-',- :<i m:,U>'. 1*^::.

noli.'.- f..r iii'.iw. fi.,11 lit' '1<M iiTM-!ii-. i;;i*-ii'.ir<,

^^iK-ii ii :..,. S.. M.rv.'.l. 'il.4,

li'iiir.- [.. |ii'...i;).,' ,i lu.'iiK r, t.-u'. ii :, ill (,1, .i.liii-.. ','M.

ii'Sui.wU. t?.H.

ton.i ..1. (.ill.

titlirfi' hikiiia .'Xaiiniiatiuii toy, ;;-.,> -lirvrt ;.i'"ilui Mmh. •'<^--.

«'tlic>'is til" 1 .u'li-iriiTiiti-, <>xiuiiiiiaiiiiii •}'.. I'.ir. t".4H-''.(Vl, li'^I, ''

iioi r.i ! U''ul.' :.arii."- wiJx' im;\ :;

ntt'iijil i;i|iii'ialMi'. i,r...lii. liim . l" <!(" ]iiri.;- \-y. i;;;;,

ci-il.T lul' ..Ills .[.....v ui .|i-..l,r.|i..i.i,- !,y ii.'f.u-Iaiil. '..-;). '

Mi:-ii.i;iy. ':.-.!. .;.

.vu'vii'i' i.f. Ill i\ mail*'. T^n

i!j-l»'('i;i.ii ill .!<" iiimiit.-. 'iliV,

a|iul!(:Uii.ii iHi'. •;iT

S.'.' 'U->-:. l^TUn '- .A;Ml,ilia'|..n.

pui;;. ail\.-i-.' ill iiiti'i'-'^-t limy I.- i'\jiiiiii.i'4 l"i-. il-l'M'its.

tii'tifticiul, ai.i\ li" i>'iiair.>>i t'> liiaki . >'Ti'J. t\Ti:',.

rf^iii.-iit will ]' Oman... I..il.;,ry i.f. laak.'. fr,ii,

n-qiiii-.'ii .. niak<'. laiist ^---'k ri.>.'.-.-iir;. iiif'tniiatinn,

inifii! I a^'":. Ill, <i';t.

|pfll:H MfliDtl, IHil "I'll, l.'ll ill. '.4li. I'wl', ';T-'.

(..f.^ipd .a' wli.w,. i...lia]f ..Minn hr,MiL.lil. li-il.]- i^. laak.'. •',:

plainiiir. uli.i i..a.\ )" . \,n lin-M Ut\: '-".1. T'H.

r.-inirut uiii Ml ihiijii-h,, li;iiu[ii;. ,.^ I. iiiak.', 7'

pffii" 'ii'il.-i- ii>v ;.!l..|iii 11. .11. fiTI,

i.i;U ..l.l:,inaM.> l,-l'i.|v trial.

-v li.

i.nvii.-::.- fi'.i.i. >'a:>. <;4<;

i.l~ Ml. i;i.-, 'in;. .;7s-.;t;i.

ri'-' xaiiiMiati.ai <>i \KiV\y

Mil

I'iL-iir r.i. i„.i ..uiar;;.-.i by Awl Am. •;-;.-.. rr.n

•^ratt'iiifiit ot" riaiiii. wIhtc ili~.'-.v. r; 1\

K:itb]iii'iia. 'o rMTiip.'! ;iir.'mla!lri' i"[- •'\aia;n;"i.

_
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.tVt- r,:<i;.

;M |., ..fa!,. . „i M'lai. T-M. :.-C'. IHH,

ui.iiifi nut; V "i Tri.ii. r.:;7-ii;Ht.

Iiijikiug (lisiosfiy. thVJ-()ill. (lilt*,

iiil'am *M\lHi \4ii!i'iiii i:.-\i l'; [.i,i|. :US.

LUSTKESS.

inipoiiiKit'ii . iMi'iiii'-.v, man in |p.i^v..s,„.i, mm ^.;iiy. V.'Ai.

injuiutiou ii' ivslraiii, ivlifn yraiir'il. ;hi. \i\.

lUS'l'ItHT <'<HKT. S.f- Cnl \TV (oiirr^..

a:.i»;il ffiiUi, lliyii. >«iH' Al'I'tAL.

.lii.iKe Ml. ill riiiiiiil)*'i>, luul

DIVISION CUl'lJi". S,..—AlTFiAl.

;ilPi».'al from. St-f

—

Ai'PEAI.,

<o>i>. '^nU- of. wliHii taxatili' in II. i ', .1.. i;',r.\ l;;-."..

I'liiiDii-r-i-laim. jnriMilit-tiiiii of. a> io. I1*J. I!*4.

<-i)iiiiiil'li' iiit'THsf in Ifiini. apiili'-itiMii f.n' -ilt' i.l. I^^M. V2Tt'2.

V2ra

(niii'litl<-lll .nii\.Man'-«i- ol' I I. inouiiy a- m. in. ri%", i-J'.:i.

iri.iiiiictioii*. not Llfllilalilf liv. IIU.

.iurisni.lioti ..r Ml :;raiit n'Hff. t!i;!. I'.'-t.

t.ra'li." nf n C. .1.. Iinv f:ii' niTtiraM- ir,, i:t4. i;»".

^.- iirify for fii,-r-. may I I'dnrcfl h\. V.C.

>j#p.l.v ,in-Lr;..-iir m1i-t /.'.Wr tld.'t. ii>:iv I i;iiii't.'.! in. I'.t.'.

rnui-f.T of ^.,ri.,-. froi, , m II. r. .1.. IHL'.

>ln'.\ of ,|,.rk 0-, ]U\1.

•fT.Tf of. l'.»-J,
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':;>: MM7.
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DOCI'MKNTS—f'^^/niHtr/.

ijffire copies itf. -"31. 'iU--

ortlw for prodiution of. ''7". iJTl, 'iH7. ODS.

iiidoi's*'iueut of. llM>.

peimlty for uoti-iii<*<liirlioii o£. ti"»0, fiOO.

j.laiiitilV. when entitled to "T-lfi to iinxhue oii i>niTii>v. 071.

pofctat'e for re-transmissioii *>f. to be forwHnleil. r.riO.

tiansmiwsion to lie paid. a4h.

|iiuilii'iiiin of. may Ik? oiilered at any time, tnl*.

at liial, in another cause, u4Jt,

oil t'xaniinutiim for dist-ovory. tM2, tt'i". (V>8.

of witness, 714.

pnnirf oidfr for, when granted. (J71.

return of. to officer trausmifir-:. ."»U.

servift' of. 5;i;i-"i3*».

solicitor, lieu of, tin. rir;"J-ri4r».

transmission of. by officers. i.tovi>ion for. r.4S-rirJ).

witness, may be ordered to i-roduce. 714.

1H)MM-1I,.

wliar niuouuts to. iJi'J.

KOWLi:. Me.—MoBTtiAGE At rio.Ns—Sales uv the Coubt.

ficknowledirment of teuamy liy defendant. ^211.

effect of. :i20. •..2\.

action for. liow coniniciKi'd. i'til. Ii.i7.

is an action for recovery of land. 400.

appearance in action for. ^t'JO.

arrears of. judtfuicnr of seisin, no bar to recovery of. 77<i.

as.sijnnne!it .if. writ for. lUt;;. V2i)S.

I.efoie action. l^nK

form of. :j-.M.

issue of. witliiiut action. IL'I'S.

on acknowledmncnt of ti'Tiancy.

tenant may notify consent H', l:ins.

wliPTi issuable by defendant, ".Jl,

costs in action foi. wli.-n rec<ivcrnblp. 320.

,,11 non-ii|)iie;U-an.'e. 77*!.

detention. IS. :;;i;. .-{•jii. 77r,.

plaintiff, wlien entitled to. 27'!. :i20.

proceediniis for. after jndgmeiit ni sf

.120. r!21.

.|i -K'nvi-raMe in iirtinn fnr. :'.2ii.

Kiv lil.. aikiiowled-tocni of t.nancy. 32lt.

ntitled to partition. 1204.

I, and provisi.flis of will. IS.

rpstrniuinp action for. after. IS.

indorsement of writ, in actinTi for. 27ti.

diimai-'es fo

dcfeiidrnu 111

dowress. win

elertimi hetw
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judgment of seisin, wlieii it iiiiiy ll^ t-iitcriii. ojn.

arrears may In- rei:t>vt»r»'il nfter. 77'i.

fur ]i.v>ii;iiine'ir uf duwef, ILIIS.

(HI itoii-Ditpi-tiniuce. 77' I.

.MiriMirtiim of II. ('. J., iis tu, V,. is.
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iiuu-a|tp.':iniin-f. ill iutiiJii for. juii;:nn'iit mi. 77*1.

iiotirf liy n'liiMit, iliiit ill* is willitij: to a^si;;!!. iL'ns.

piirtitioii. il.nvi.'ys, wii.'ii .?ntitl«"I to. V20-i,

seisin, juil;:iiii'nt for. nu uon-iijiiicaraiirt-. 77ii.

toH>i tniiii.1 i'rl:<t. juilyni>'i:t ou ilfft'iii-f of, 77»i.

niiAiNA(;i: act.
aiipcals, riiiii- for. vnciviioii!- ixrliittiMJ fron, .".",t;. ."7.

losts uuii.r, ia.\atioii of. liiH,

i:.

E.IKrr.MKNT.

appearaiUf in. i<v |m'i>oii tiot nan.,.] in >viii. ::i'l. ilLi'J.

iiifipla\il, n'i|iiirf.i. on

foi'Li of. :;:;:;.

notice of. wlieii lii'iessiry, '.V^]l.

ii».sfssiiiem iif (limuipes on defnuii of appt'ni'aiiri', 777.

riHitVs^irm of action. (ifffUilnnt may iri\i'. 7HI.

r..|- part of land. 7;>].

costs, oil iioi!-ap|.earaiin'. 777.

Htii.lavii. for. 777.

order for. 777.

damages, nssK-..-iiifni of. un non-appearance. 77i;. 777.

def.'lice in. 4Slt. 4!1U.

defiuilt of. in. 'S^.

limited. 'VJ.'i.

scrtin^r asi.I.' ms emiiarrassinf;, 4H0.

vexatious, 7(i.*i,

eqiiitaMe d> fVniv. to be speciiicaliy pleiMli'd. 4^''. V.H\.

liilt'. wlii'tiier snftici.'iii ro maint'iin. 47. (14. *;.".

(execution, mn to itwuc till jiidi:in'-iii i-, .'ovi'icd a:;.nn<i a

fendiinis. 777. 7s:;,

formal deftvi- in plnintill's riile. 7t»ri.

iXpiry of plaintiff's title pniilriih' lUr. effect of. Sll.

joinder of .iiher causes of action, wlien allowed in, 4.^0.

jnduineni. final, lejive to enter aftt-r appearanci-, i:ilS, 71VS.

in dcf.-Milt cf jii.p.-:irance, T7t!. 7T7.

defence. 7s:i-7S:;.

on confession, 7i'l.

where defence limited, 77(;.
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iian-ai'P''"ranr.'. jiiclgim>iit on, "Ttl.

ii.itii-i' of a))i.t'aranc*'. 'i-V'.

to ilfit'mlant •^•'itini; np vxiitiuus il. tVn>
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m. ii'^t.

pL-ailinj: iu. 4SJt. 41Hi.

pllfI^4•sriioD, {ilvuilint:. t'lT^rt ni. 4Mi.

spt.iiil indnrspm<ml. «hiMi iuiilii.riwrl in. JtlH. UT:!. J74.

stiir.'nnMit of (I'fpncf, in. 4N». 4110.

titlf tif plainti;!'. plfadini:. 4S!>.

iMTiiml d*.f.'.-is ill. otlV.-i of. Ti'tr..

in.l-ni.'iit iioUviihMiin.Unw. 7«5.

\-.>]'iiicT li'iiw itlisirMniinn. "iMJ.

ii.m iiM!.u>fi!. Till'..

uhvv.- ir .'xpir.'s i»n>l>i>t' lit'. ^11.

(l.'fendiUlt. !n.';idin^. AS\>. VM.

\.'iili<i. lum- tt> !" in.lni-t'd. wli.-n defenei' vpsati-ms. 7<'.0.

v<'Xiitiini.s defenres in. 7*i5.

ni>tici' til drfiMidiint sfttiiia ni'. 7<k"'i.

writ "if fiimmons in, '2r>7. -;>'.'-

KLISOKS.
//«i<'« rHatins t<> Slieriffs iiii|)I.v t... M'Ml

KXCIMOKUS. Spf—KXPF.HTS.

I'limt may ulitain assisuniiv uf. 244.

ENLAlttilN(i riMi:. Sr.--'M.\:K.

E\TKRIN4; CLEKK.
,lnt.v pf. 8;i4.

IXJllTAllLi: CL.M.MS. S*-.—-KQl'lTAiJLK I'KhEMi: - K'?' ITAllLl

KXEtXTloN— KQIIT.MIII-: 1.\TKKEST>1— KljriT-^l!": IIIMTTS—

KiJlITY Oh ItEnEMPTin.N— riUAI..

VAiV ITAV.i a: in:ri:N(i:. s-.- i:.ie(tme.\t.

may i*' .-K 'ip. rii. :,:!. :>:i M.

I.iJtriAl'.l.K KXKCrilO.N.
(,(,/(/.*</ Iii-lt4-f U-t. ffft'-r .if. on, HHi. nt;it.

..inital'I'- inlrnst> in liunl, ajtiiinst, 1I">M. Ili''il-12.'i4.

^. f«., is-.-in" 'if, wiicthcr necessary. 11*V>.

inl.erf*st« <•( il'-l'rtir. wlii'-li may !»' I'fm'htil tiy. ll.'S-ll-"'*.

hnn- nhtninfHi, UTt'.t.

narni-i' of, 1157.
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|.iu|..-it.v cxiKihlf uiul.T, '.'It. UMi. IHI, ll.>-lir.li.

receiver avjio'iUfl ''.^ "">' "*• ''!*-l"l. ll."T-n."i',t.

rt'vivor o£ action, hIu'ii iitH<'>sai.v l>^f<in-, t'.rj-tiiy, irj4.

v.licii it luny I't' i)w;ii-(iwl, I r.T.

KiJIITABLK INTKUKSTS.
;is-j;.'nee o£, pendvtite life not a ii.ii-.>.;iiy i.jr.iy, stitJ,

ill l;iiicl. how rt'iii-ln-d in v.riitinii. ll

r.i :i|r

-iiiy |.;r.i.v

II.. !l.,W In I..- fr;

>riTABL£} 1SSUB8.
trial of, ln;(. T.V'.. Tr'f..

KIM ITAItLK JfUiSDHTION.
'.f Hiph C.urr. Kl-:!.'.. 11. 4(i. 47 4S.V,. (;m

>

—

MoBT(;a(;v:i ,

ItH. H'-,-irJ

EgriTATtu: moutcauki:.

K<.H'rTA[lU-: UH;iITS. Se^^-UKtENOAXT i:(/riTv nil II ( i- Kl

Ol JUSTU !; I.WV VMP i:(;riTV" I*I..\1N Til i llil \l..

Comuy r.iur-i-. juci-- li<-iinii .,>:. ri. rnf., !... i;'.';i. v.'.<\\. i:'.il.'>.

IT. r. J. to jrivp hT.-c t to. U\. 47. .'.i. .v_'. r.;;. -.4.

iiiridentnlly uppfarinj:. -"^j.

Et.M'rrAiu.i: wasti:. sp*^-w.\ste.

lOQriTV. f*'"''

—

Equity of Reufmi-thi.n—Law am. l\ijiri\.

I'ff.rt . ''fhirr \rt ;!s 1... 4. IIO. 111.

jnriMli, --f H. i '. ,1, .... i:;-::.". 4''., 47. is. '.', r.ii. i;i. 7."-. T:i.

riil.'^ of. lo prf-VHil, i;(i. 11". 111.

whyn iipplicaMi'. 111-112.

tli tl of caust's. when (vniit;il>!i' rfliff s(iii;:lit. ir.l-iri;{,

EfjnTY OF UKiHOMI'THtN. Sci—.MnuniAtiE—Mi'itTCAGE A.-uriNs

—.MoBT(;AiiEE--Mi'i:t'.A(.iii{.

jis-;igin'c of. liiihility of. '.','.'Xi.

ri^-'lit of. ir. iittiick prior niortjtim;*'. '''•*'•.

DioriLMtri'f o\Micr of, lui'tnint tiy. :i;{»'i.

onil'M- of. I'jrcliiiflil l,.\. 47. til. tt."i.

P!UT Muticr of. ('luitled to n-deem whole f'stiitc. 'M4.

rcdi^mption hy, IK!,

pjirtie^ iiitcre--teil in. niiilwl in M. ( *.. ^iJi'J-IWi. :.-!t>2.

wlieu salealile imdt-r ('xix-ution. IT'O. 11(11.

ESTul'J'EL. See—EXECfToii— .M<)BTb.\GEE.

EViI»KNl'E. .^w

—

Abstract ok Title

—.\iL\iissi()Ns — Akiidavits -

I)E-\(.l.—lUSi'CfVEUV - KXPKRTS-

iXG Titles—Witxks.s.

iitlmis>;inns. b<>\\ pnncd in. 7:!:;. Sec Admissidns.

—ACC'IL'-M—AoMINISTaxiIdN

- Coil ill HSIO.X TO TAKE I^I"

-Inkaxt—Master — Qliki-



165S

iiffldavitc. mliiii>>-il>l'' on motion-- 711.

fiosH-fxaiiiiinitinn ~V2

,.. „,. wlu-n ll'llll^^il'l•• nt irial. T".V7tH». TU.

usf.1 on iiitei-l'H^'ul"r.v -uoiioim. wIihi niiuiissihi.' lu trial,

706. 707.

wli.-n !nliiiiw.sUilf at trial. 70."., 7iNi. 707. 711.

croKK-exaininutJoii in, 71'J.

wii!n!r;i\val ul. to avoid LTOrt-^-exaiiiiuati'in. imt uli" -'d,

71J.

iH)oks of a.. -•ml. as, '.Hl7. IMP*,

by-laws, proof of, 703.

('i-titieil ((iiiitv< "f (ioounieuts. when admisfiMf, 7"L'. t'*:''. il-'.

ioiiiiiiisf(ions to take, when autUorizwl, 717-7:i'). '.hcJ.

See

—

Commission to take Kvide-nce.

.f.pie^: nf ,ki.n-iii..ii<. "Iti-n adinis^il'le as. 7"7. '"•'>. 71»". 71.'. .J...

L*?rt.'ti*'d. ulien sntficieiit, 71').

do* 11 II I Hits, wlii'ii ndiiiissilde as. 7"-'. 7<';^. 71'i. 71-".. .:;'

oliic^. nnniTi'ssar.v. lor ^ervuf, .";J1.

],rm-<'fdinKs. w lit-n adiiiissihl.', 71.").

rttords. wlifii a'lnii---^it)lc in. 7f-'. 7ti:i, 710. 71.".

coruilionitivf, wlit-u n<'c.^sary. '-K'^t. '*-!. ^^>^>< ll^'-'-

criminating questions, on exaniinatinii fur ili>rn\>"i;. .
iW.». i-Mp.

cHisy-t^xamiuntion on nlUdavit?', 71'J.

damages, in mitiKntion of. in slander and liU'l. iil

depositions, certitied <Mpi.> of. wh.-n admi^^ilih- in. 'J'h, 'i'ls. HUO.

710.

taken when no nioiion peniiini;. irr*';:iilnr, 7i:t.

wlieii aihuLsfilile a.-', 7<'7.

diM( very. Se*-

—

IHscdveky.

dt'd-nifrnts .adniitted. lau^t I-- ;ii"duied at trial. 7.".-.

,opi.>. reitilied. ". llt'll idtuis-illir a-. 7"*J. 7ii;i. 71.".

notic*- to a. Unit, inay lu' given. 7:1-

fnnn of. 7:i'J.

oTi-inaN p; nihi.-.-l l.v .ilti.vr. ii.it n* he left '-> Court.

.-.4'.1.

i.-fiisal to admit, .if-'i't -l'. i:;74.

t'xaminatioii .,'' '" <• <<. 7i'>. ''•'>.

adniissihility of. :u irial. TiHt,

^.-rounds for. Ti'S. Tif.i.

for di>i«i\<'ry. wlien lidniis-iltK- a^. "'•I'^. '''•''

of npposii.. j.arrv a-^ a \\;ii!>"s-. 7t^^.

of wifn.->>.'s ahi-.ia.l. Tn7. 7i'S.

Itfff.re otfir-.T. iriay he onleretl. 7n7. T^S

for disciivcry not altow.vl. 71i'.

.<..,— ri.>!illSSIi)N TO TAKK i:\ lUKNCt:.

fxliihtlv. Se.— KxillliMs,
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KVII'KNCK— Co.ilinuir/.

fnrt>ii,'ii jiidKlllent. ,.|1V.'1 "f :i.-. I'-.l. I'-i

fiinlifi-. ])( of Court lo \.llnil. Till. 717

whi'ii mhiiis^iltlr witli.-m Iftivf. Tl'i.

„n i.'f'ivii.-.. I.ji.k ro M:iMi-r. lillcl.

iinlirtmt'iits. priMjf of, Th;j,

IctttTs rok'iU'iry, wlit'li ijiilov.l. ,-\ >-^.

UM mllciii. ill, 711.

iiinlirioiw |n.M'iiini.ii. ill iiiniMi f"i. Tn::, T.'n.

>ln«t.TV ..nil-, nlii'ii t.. I»- t-ivii 'i'" ""' ill. 7117.

l.r'MiiHti.'ii "I' il-i' niK.'nt^ iu;i,v I -I.T.'.i i-i.

lui'moriiil ifiiir'ti'iMl. li"\v fill 'vi.l'iii.. i'i.>.

mitiRntii.n of liiiii.ifi»i, |inrliciiliii» "f. iii -l;iiM.i nii.l lili.'l.

motions, upon. rili."». 711-717.

new, powpr of <'oiiil to ri'o'uvo. 71il, 71i, i-'.p. i

iiottv of in IliKh Court ciiscs riini in r. i '.,
7i".."'.

iiotiie to opiiosito lainy to iitti'Uil triii ;i» »ilii.—
.
7lH.

Iiroiluci-. wTVicf of, how |iroM«l. 711.

prove (lorunifiils liy .^i-niKl.iry ..x i't.'ii'''. ol.l.

••not suilty liy vliliiitr." wlml iwlioi-Ml'lo 'ii.l.'. I'.H.

olh(,.r of Court, iniiy 'Ii-r.'a to !«• Ml;''" l..'foi.-, 7",.

omission of, :u trial, liy iiiistako, I't. .. 7.'i."», 7.'*;.

oriiiiiinl I
nls. oriler for sulip'ino lo iirmlii.-o. 7"-'. .'if..

Iil..(l in Court, pniol of. ."I'.l. 7i>3. 7'tl. 71.1.

proilitot'd. not to 111- :.'ft ill Coiiil. .'(I.I.

piirties, uuiy lif iiilletl to Bivo, 7(H.

iioii-nttfliilanrc of. t.i i:ivi.. ,'lfi^rt of. ilH,

Piiteiit. proof of. 7(13.

probate. a.s fviiii'in-o of t,.>Miiitiit,iry iiilno ily. :'il.

ni'oril, trrtiliril <-opy of, niini ailini-sililo i.-. 71(1.

public, proof of. 7IKI.

U.'ferot'. before, to lie uiveu ni'i roc. 7l»7.

reuisteveii iuslruiiients. wlleu aitlujssible lis. 7:1:1.

li'Vei'sa! of jllilltlliellt Oil new. 71ll. 717.

.eeoli.lary. of wills, etc.. wbell ailluissilile. 7:1:1.

.lo.iuii"iits privile._.eil from proiliirfion. I17>^.

-Iiortlialol iiol.-s of. .opi..-. le.w onlered. -J-lt.

re.iuired nil motions f.r ii..\v ni-il. '1'-.

e.xamiiiiilioii ( >i' illsi'i.v i.ry. '.oi.

:hh.

1ii:i4-

11I30.

slander.

[..positions iiiny lie taken in. ilil7. 71o. 7:;4. 7-J

action for. 711.

speeial examiii" r. m
«ubpona». 7(VJ-7IH.

Tn.\ina Oflieer. now
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rt i

K\ lltKSi:E—t'o,iti„ii» it.

Irial. aliiiiiiv;i-. wU-n iHli:ii>.-iM.' in. TiT.. Tin;,

willn, iintdf lit'. 7i':>, 7ol.

spcoiiflury o[. wlii'ii ii.titii>»il>lt . TM-.

witliilrtiw jil nf, iioi iiUiitvetl, '1-'.

witllK-v'-, ;U Il-illt lu I'l- ,i\!i,|;in.'il ri'il f.ri
.

7it."-TiiT.

(l..^^^\:lnli:Ulli.)l| ,.!" liaMJl's .Jlllril lis. '7>'.\.

Jiiili:.- u\:t} mil, 7U7.

in MnsN'vV uiliiv. Ti»T, :«fj. !«';i.

tii'tic.' t.i ni)]i(isirc p-n'r- t" :ill:ii'l Irial ii.-. 7lM.

SiH- \Vitm:->.

KXAMINATHIN. S.t' ^ i oM.-..l«srn.N ro TAia. l^thKMt i«l>

( ovtjiY- -Mmmkm k I;x.\.^!!^.^TJll.^ ni Ji'Im.mfnt T'l^^ii'iiw.

KXA.MIXATION [H: liKM: rssi:. s..^ -i:vir)EM,E.

F\A>nNArin\ itF .n l'i;\lKNT ln;i!Tni!s. Sp.- - - \MAc;i

^:^:^T "i 1 ii;!;i>,

;i|.p()iiiiniint f-ii. -.'i\ '. • nt, 1141.

iir're!*ted iukIit finnl iivooe^-. 1 1."t7.

n-^-ie:iincnt l>y ileliim- fnr l..-!i''.n nf rr.'.!il'ii... nn \<i,r r>>. }]"•':.

jiU'vliins: rlc!,i^.. f,,i-. 1 1 :!:.-! Kt'J.

S.- A[-I.u I, .,1..<I Ml I'KfST^.

iiir..i>.iiinc.. I'nr. r'.tiipflliiiir, IM'i. 1141.

rl-ik- i.f <l.-(.|.-r. v.hi-ii lli.-v rr.ty I Mini!- i. niiS-US!'.

.•-.miiellini: »rtcn.|n .: •/.. MH'-Il 11.

('.rniciti.-il .,' .iolnar. fnr u-.n-. M.O'M;:)!.-.-. 1141.

n-fti-iil lo aii.'W.T. HI!.

Mri«;ili-f.i.tn,7 il^^v^..!>, lUl. 11 VJ.

iiioiinn fnr. 1143-1144.

iitliciis if ciiiiiorniinii. t'nr non-ntteiulnrni t'nv,

1 1
4--.

innt:i„i f'.r. 1 U:..

ni-i.T fnr Pt-,

iT:Mt.lr| inoii-y. im. 1141.

ronit'iiij.r. cf.ininitral fur. 1141-1 14.%.

rnrporiiiioii. ollircrs of. wlieii esniiiiiinhl.-. W.*,^.

costs of. ilisfntioti as to. i:!t!S.

cosN. only, ulicn nllowtNl for. IKIO.

I>r-|.iity Clfrk I'f I rnwn iiiny Inkf. lir^".

.'i:iI>loycfKi ,,f ,i.'l.tr>i-. \vli.-ii li;ililM to 1 xainino.!. n:'.«-M:ill.

^ompellinc nirt-iulsix f. 1141.

fvnmiimtioii. t»'forf> wlmni to Ik- tJiUfn. 11S.">. 1ir;tV

shoiiUI not lif takpii unn(?rps<nrily. ll:!ii.

i'\.'rii!i^.t-. in nirl of, 3i:'.r.. n:in.

fet«5 niij 1 13S.

f-.Ti-'.^r cIprK i-.r -M^'t-r: ^.-hr-n linh!,' -n ho nx.iniinf'd. 11X«-1133,

(i.iiilK'lliii;: attcndnnrp. nf. 1141.



l.Mit

EXAMINATION OK .HhCMKNT JH:i;'lolts r„„r;„ ,,/

t'uniiiT .iiilpii'.vro III .li.l.ini-. \\ !: 1. l,:'!i|. ;.. !.• .Ajiii * ;r;s

iri'.i.

KuriiUliM'. wlit'ii linlii'- !> I'Mihiihiiiiuii, ITm.
hnw it may Iw coniini-lcil, ll.'t".

Jiuljie 111' County <'ourl, wlu'ti lu' may liik.. \V,'.T>.

wli.'ii iiri[ h, iak.>, 1 i:iN,

jii(li:tii.-iir fur i>ayi:i.'iil ..f iiiuiihj . iiiiiI.T. ll.",r.. 113(i.

int.. ('..Ill I. .h-.i.T. i<f.tT, li:;.".

1 !:jt:.

..i-it> ..Illy. iimi.T. ii:;i-.

l'>rnl .In.k.-. wU-n In- may ink.', li:'.-".

uot Tak.'. li::s.

.Ma.-r..r liiay lak-, li:!r..

licyi^tnii' iniiy take, 11m.".

maiTi.'.l nnihMr. liah!.- t.., 1 i;;7.

o-iiiDiittiil ol, 11 N.

Master niny tnkc, IK'..".

nieiiilifr nf I'arliaini'iii. when m.i liai'.- t... ll"ai,

moflp (if ..iinliirtiiit'. II'IT. 1I4I.

imniK- i.r, I KIT.

officers 111' cnrii'iraliuii. wlieii lialile to i-samiiiaiinii. 1 Kl"-.

cnmmitial -if. r..r 'I.-iaiili. 1 ! r-,

(..ii-t. ,iii[li..i-i7r'i to rnkc. li:r.-ii:if..

.l-l.air..l from taking. li:;s.

order for paym.-nt -I' ni-nii-y. ni\i\fr, Mrt"*.. \V.\7,. ]}:y.,

into C'liirt. iniil.r, lii'.tT. 1 ':;.',,

lK;ii.

order for tiayin.'Hl if • (p~ls ..iily imhI.t. ln!"i. 1 i;;r>. WM-.

wh.n it n;a\ U- ii,a.U', ' :"S ' >/ •'
\ \ in, '',

-

pr^'c.'.iiTiL'v i-.v. iri-". 1 r:i;

pr'.(!ii,-ri..i, ,.f ,l,.ri.:.i. ni- ..•
.
<> ,!,.niuf. 1 K:7. 1 H'l.

Registrar may tak.'. IK''..

scope of. 1137.

second. Jio\x- ..htai'ifd. 1 l.".T.

spooiiJ Kxamiriff may laki'. 1 l."..~i,

tliird ii.Tson ma.\' li«' .^aiiiiellpd t" |.i<M!ii''e 'locum. iit.'- .-i.. 1 l:;s,

n::;t, ii uy

tnnisfrrct' of dehtor, wIl.'Ii iiaMi- to .^xatnltial ion. IK'.S-li:'.!*.

imsatisfartory nns\v<>rs. on, roiniiiittal for, 1141-114."..

when nor to bf tnkfii liy .Tudpe or officer niakitiL' •nh-i fur. H.'.s.

w-iff of iI.4)tnT. when exuminable, IISO.

Willi." ti-s tn 1>.' iiaid on. 1141.

who liaM.' to. n:i.vn3a
whom to he taken before. n.".."i-i i::i;.
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KXAMINKU. H..— lUin»\KHy— Hi'UiAL KxAsn\»Rs.

KXniVMVFAl.
fciuiloblf Jiiriwilit tiiiu <tf. v.^twl In II. i\ .!-. -''1.

KX(JlIK<;l'Klt iHVISION. S.H— Ihi.M r.M 111 OK Jrsrirt:.

KXKlTTION. Hf. ATTAiUilEM mk I>EIIT«—ATTAI. IIMCNT nt l*ER-

NON—EgriTABLK EXKl rTltiN~SEgl>>TllAriON.

!il.».rni!.liiiu (Mm.r, siilf ..r liitKlx <t iiimIpf. 1 VJ!t.

jHlvt'rfb-fnu-iir. .[.f.-ihf. .In.- m..i invnli.ii.t.- fill- iimW. 11:10.

of ^nlf of Inn.lx im.U'r, llLlt-lKSM.

iirrcHt. iliwhiirk'.- from, wlicii iinthnrizwl. nil.'.

]ih. (<., til futun.. 'Ill jii'tinnput of. lllfli,

nci-iitiinifnt <( .|.>wtr. ^^rit for. ll<i;!.

witlKiiit i(. tiiiii. VJifS.

n^siftiini'i'. writ .if. lli'i', I J(i;i.

i\ttiiilitnfni. writ <if. whfn if niny t>.' i^in-.l. 1H>.", 1107, tliw,

no!t 111:1.

iieninsi Sh«'riff for nni nriiriiiiitr wrir. Ii:i4.

Lni!. li' .hnrLM'. 1274.

(Tiiic in liM-ly. .ir.In- for. how i-siy.l. li:n.

riipui-s mi oiitiifnt-i* fliiH>. i" ll writ nf. KWWl.

furrt'nr-y of. 112*i.

disrhiircc nf lU'f.'ndnnt miHw. eiV'ft <>f.

H4S. ii:;:..

pxpiry nf. 1120.

rtTi\pr To fptiirn. 11.^1.

r«*inni '.f. I'JTrt.

u-hon rMtirnnhlp. 112'!.

I hiiiL'i-ii; ill. prnf-pi'flim.'!- for, 12".'!. 1274.

(hiitti'l'i. fw epcrific (iptivor.T iit> of. IKVI. 110").

lovt-.-. f.>r, vtny i.f. pt'tnlitiff npimil. 10*H. 10*;;(.

wln-n ir iiijiy i-sn»' ht-fore revision, inso.

of wizinc liinds. whpii imr rfm-.^rnhl*'. 112f>.

ro fM> indorspfl hy nfti't^r ixnini.'. 1124.

rrmrT. to pnfon'*> pivinpnt inro. 10f»7.

fTwl?tor. rieht "f. to rwtrnin wn^t*" h\- tlditnr. 20.

nrtioii rt^.'iiiii'^i. !iiiM!it,\' i.<. KiK..

furv'Kv . f. /?. fa.. 112.-.

,„ w|.. lljtl.

.lilt.' ..f. 1122.

.l.-;irli .f n.M-i'-. 'fr..l if. ;!•. To i-^MtlrL'. 1120. 1121.

l.-liv.Tv ..f irn.'.K fo fTifnn*.. 1H>4. HOT..

.l!><'ti;ircf ..r *-t(>. ntion .l.-hti.r from fiL-fn.Iy. wti.-t- ^nittuni/.-l. IIM.'.

.-T.Tr *. st*^. ii;r>.

(liprovcry in ;ii<l -(. ir.r.-n4r.,

dnw.'r. writ "f is-^iLMiriifiit of, wlit'ii it rn;iy is-n.'. ^V•'\, 1*_''>*^.

ft.rrw t.f. 110:!. V_f)\,

.imv.t'iiii if v.vir of. I12r..
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.-.lullnl'l'. Ii:i7.11.'l>. I'rJi-l-J.'.l. *•• K.jl llAiil.t: KvwrnnN.

int.T.'1-l 111 Itiiiil. -itli- .»f. ivhfii iinlt-ntl. I'jriM'jri'J.

I'Xtvlttdr of iiwrii>Ml Jllii«liifiil 'Iflilitr, nilHiliMt. ll'.li. 11-1.

•' pxlKlhlp tinflcr ' tnfnninff "f. II.'IO.

.xrihv'l writ, -nl.' iiniliT. wli.'ii \ciicl. ir.li. ll'>.

firri l,i,i,„. „rii ..f. IM'.IT. I"!!!!,

tili»<.iin(l{lr.2 <l-'l»ritr, ii^'itii'si. Iljlt.

.iim'iny "(. 1l'.Ti. ll-'O.

fnnii« Mf. 11;!L>.

Itnlfir-t'int'nl- nti. ll'JJ ll'j:i

r.-i...iMil ..f. ir.'.'i. ir.'ll

T.r..r.f iif. IVJi:.

wll.ii it IIMV is«il.'. 1"!"-.. lli;tT. 1"M'i

IIIKI.

Mlltiti.l 111-, f".

llll^l.

...-t- .f. nlliT.' li,.iH..V li-iMlf ililtlff /r In. z I-, ir.1l.

-,„„1. :iM,l litiiil- let I..' iti.-lil.lcil ill .mil" «-H'. 11111.

!;lliii, . r ;itwiniti(liliK 'li'litnr. llrlvl'T'.tiMl. ,if -i!.' uii.l.'r.
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iiit.T.-i |.ii.v:ilil 1. II-':i. 11-M.

iiil..iv-t~ ill i:.....I.-. sitl.'nlili. iin.l.T. IHKIIIIH.
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I'l.li.lili.iliiil I.I iti'.-.'lii. Ii..» ..lif..|v..l li.v. liB"

f'lr i':i.vi:i..|it I.f i.iiiii..,v. ;ir..rciiia. li«»'.. limn.

into f'liii". i.iifinrin^. 1if.t7. litiis.

Iiinii- mil I >iilf I. I- : :-:'. llli".

..iiil.ni. "f. li:ii).

,,..1. I.I, i.Ii.ii iii.t I I. mill.'.

IIJ^I.

iii.iv I,. 1... inii.ii.iii.i. njii, 11:111.

iri-.".-iii:ini.i ii , '"'..I III. 11-Js.

I. ,,i-. - I. |i : li-li. ..l.'.-i I.f.

ii:;o.

Ill~..l.-iill£ .l.'l.l.i . ..(. ..ll.- ,,f. IIJ'.I.

fri-.- Iir .lit. ..x.nij.f friitri. IIJI1.

imr I., i Ill niiilir. lititii f.''iini rl ,.i///'i l.-.u'i. 113;».

I„,«.»,,ii,i, ,,f, ,vi-ii f..r iviM\..ty iif. lIliMIKl.
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Ill M.iliili.'iliii. iHi.i liaiiiy ItiVPi

Iii.trin. 11L1>.

whin invall.1. Ill's.

vvitliiiilt ivtnn. iif fiw//'i f.i.iiit. \ili.|.

1121.

writ iiLiiili!-!. wll.-n it liii.v i;-^i;i.. Iit'll. 1101.

iiifiy iinr i>.sii... if jtiil-iiit.tit iimjpr ^lii. 1if.i;i.

'• l.nnil.' nil linti.l fur wniit nf lniypr>.*' tvni-n ..f. t1o.s. li:n.
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lvlii-.-,l. Ill^-J.

lIlHlllljlInry ii|i|iT.>. Ill . Illnlin. II 111.
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^fnriiiil [ii.;iir.inr.. ( niiii.iiiii..*. wli.'ii it liiiiy i^*no nuiiiii^t. IIIU'J.

iimi.

npjrlpot tn fi'tiii-n m Sli.'iifl nfn-r rt'in'wnl. 111'.".
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KXECLTIO.N—CoiiriMMtti.

sale of lands uiiiier. tiiuf fui, irJT-llliU.

pivuiaturu, vuiU. 112b.

seizure iiiidt r, liiibiiity ut" executiou crwlitur for, 1^15.

atter wiudiiiy-up order i«fin?U, 131^^

sellueetrat ion. wlieu it uiaj issue. 1113.

bcttius aside, lUUti.

Sheriff, reliuu i>l. Uol-llJJo.

refusing lo reiuni, liyii-lloO.

Btaj- of. effect of, HSU.

Judge may order. 1100.

on aw-eai to Divifionul Court, or C. A., lOiU-lilt;.'.. H'S*!.

effete of. after l-vy.

low. iim;7.

fiat for. lllTl), 1U7:J.

uiotioD fw, IdlM.

peudiug aijpeul in i'. C 104."j. U>4(i.

.stay of. (Ill iiiM'eal to »'. A., sec-uriiy to lie given. Ii«i4-lii74.

when ttrant.'il, UK>4-HK>i1.

I'riv.v CouiKil. H'S'>. lOMJ.

Supreuie Court. lOSl.

Slieriff'.- (riilii;itc us lu, in niortKaye action. \4W. Dtll.

linif for >;ili- of yoo.is uuder. 1127.

UiikU. uu.ler. 1127-112U.

by Sherill oi Mauilouliii. \\-U.

Kainy Uiver, ni:ir

witliin whieh it may i>*iue, 1111).

twenty y.urs, after liipse of. from n-mvery uf juilirniMnt. 1122.

unregi-Kiered deed, priority of. a.s againut, HWt.

nil. .J., wheu it may issue. UrtMi. Itrtt". 1101.

\\'indiny-up Act, order of another I'roviniial Court. uini.T. xV-i.

wjtlulrawal of. for renewal 112.'i-112i;.

writs of /i. /".. U«'!t.

iiitachmeut, llifu-lli;i.

concurreiil. 1 12".

eurremy of, 112.">,

.U-livery nf <li;iti.-l>. 11114.

dower, for assignuient of, lW<i-

imlorsement of. 1 12^1. 1124.

pr...se««i<tn. 1101-1111:;.

muru nt. n:ii-n:;.-.

s<Hiuf<ti;iti"ii. iii;;-iiin.

EXECUTOII. S. -AoMiM'-i i;\inj\—Parties— PF.nsn.\ .III. Uki-uk-

SENTATIVE.

action by. "i- nL'niii^t. jLirtit- to. :!:t7-.'i:v.*. M47. :iii1. :;ii:'.-:iiw.

li.

may bp cominencefi liefnce probate. HI, 'M-i. 3*ffi. 'A^iU.
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ai»i>oiutujt*ut u£ iiei>nii tu ai.1 in Ihhi nf uiie i I'li by U.

costs, liabiliti" of, tor, aUV).

de aon tort, adminiatration

C. J..

3J.

r.l-r.

judguKut ugjiiiist. t-llfLt of. ;;44.

form cf, 5J;i.

jurisdiLtiou of H. t'. .1.. ".vt-i, i;;, it;, ;;.-,,

imymeiit of leyaty jii full l»y. vth-ri -if. :

p/e»t' inliiiiituftrurii. Uffuucu of, S:Jo, :sJ4.

prolnitt. Uftioii by, in-fuie ulitjiiiiiuy. :;t;ii

H. C. .1. 'aniMii jiiHiii, [i4i.

!('iii.)\al uf. III, ;ri. ;{),.

EXHIBITS.
(leinwii of, uiicii jmltfUR'Ut rfst-rwd, ~v,'2.

in Hittii loiirt cjim' tritnl in f. r.. rniii>i,

list of. lit ti-iitl. 'rc
niarkiny at trial. 7til.

n-ffirt'd to in atiidavil-. i)i-oili;.tiun of. til

traiisnii&sioii of, to Toi-j.iHm, r>4>. .'t4'.>.

vbfii (iranifd against, uJ-t7.

IISS.

ill C. C, "ti",

EXOSERETUR. See Bailable Proceedings.

lOXPKKTS.
nppoiutmeut of. iiy Court, l.'ill. •_'44, '_'4.".

may lif made rj //«/-fe, 24'i.

when not made ttefore trial. 114.").

assi-sst)i>, Cinirt may I'lnploy ns. \7At. 244. "-•4.".,

qu.Tlifyini: themselves to pive evitleine. cpst

casf's ill which apitoinietl, i'4r».

costs (if. when tinployed l>y Master, 24.".

Court may obtain assistance of, i'44.

employed hy Ci.iu-t. nor txtuniiiiiblf a^ wiinesst-^, 24-".

evideiire of. as witnesses, \H>i. 247.

eonllic-tiiiK. as to foreiirn law. 247.

i|p»t to be tnken nnder ctmiiiiissiiHi. 24i;.

should he Kiven rirO iiiri\ 2411.

weight to be attached to. 247.

law of fiireiiin country, proof hy, 247.

Master caniuit euiploy. 244.

inercli;iiu.-i. Court may obtain assist;\iirc oi. JH.
reference to. under ArhUnitioi, Art. not autliorize.j.

i>rder for, should he drawn up, 24r>.

relief, in ca.-e of nuisance, m.t sla.ved, rijl appninirnent of.

rept-rt of. under .1r'(i7m/p<or Art. nor conclu-.i\ i-. 24<>.

appeal from, 246.

witiie^-cs. when they rannnr mil. 248.

24«.
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KXTKAUXXION.
prisoner couiuiilled li.r. jui isclii timi ut' -lim;;.' <si Cniirt ni Ai.iHjdl

FACTS.
api)eal uu. 4;t, 44.

i'Ai.SE IMl'KiSON.MK.NT.
jiitioi) iiM\ juiy uot required to answer iiit'>tiinis in. l."S. Ij'j.

trial nf, itniRt he liy jury. ir.o.

ext-epr liy i-(Jiis.'iit. J"i1.

FEE FLN'b. See—SUITOKW' Ftt FlMi A<i"lM.
FEES. Se«'— litm TY ri,KRKS nV THE (KOWN- DePLTY KElilSTBABa

—Ux-AL liElilSTRARS—TAKItK.

I'jish. "Iieii payiiMe in. 175. 17U, ITS. ITU. isn. 1S7.

:ll)!><l^•'lt l.y statute. li»l.

now ineiudetl in tarill. I'.tl.

'hrtiiiT.- pniil liy. to luake returns, 17!>.

-al;i]-y. imr ii> tak.. fur th.Mi- , v. .. n.-f. IT.'i. ITS,

1S8.

.-iin-li.'s. for juiiciiieuts, llir., I'.iT.

iliitltel iiiortt-'ap-s. IJHj, IMT.

uriij'. ]!«!. lUT.

•taii)-. wli.'u i.ayaltle in, IT-l. 177. 1T\ ISs. liio. I'.tl.

FINAL OIIDEK. See—Mortgage Actioss.

/ li:h-I t'ACUS. See—Execution.

I-'IKM. See

—

I'aKT.NKKS—I'AItTNKHSUrP.

(iel)ts ilue to, wiif'n jittacliatile. 41'^.

Kinple iperw>n, tarrying nn husiness as, how served. 4\1'. 4L'n.

must sue in Iiib uwn noiuc. ("_'T.

"lit lit' "uiiiiiiiius. how servefl on, 4i;i-41S, .

FOLIO.
iij.'aiis HOI w.,r.ls, .-,;il.

FOUECLOSFIU:. Sv.--.MnKT<.A(iE AiTioNs.

FoltEIU.S rnru'I', Sr.--FoaEi..N .irn...MKNT.

liroopftliii;.". ill. \\ lit-u restraiiie<i. Ml.

FOKKKiX Jl DGMKNT.
action on. lOa, 164.

Cr»fttS of, ItJiJ.

pleadiniTH in, lt;.'{-lil."».

flt-fencf r,i ai riou ..n. lCr4, IH.").

.v|,.-n olitJiiri.Hi ill <.»UftH^'. 1^'.

fvitifino. pfTR I of, uti, lCp4. !(;."(.

fraud !!> f-hfftir.;!!?. t-fd-vz -f, l*r..
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KOllEIG.X JLDGME.NT— ((;„)i/,«i,i.

merger, does not create, UH.
peaallj". tor, when it (Ioi'> nut vreiite .K'ljt in '

principle on which enforced in Ontario, lu;i.

Quebec, obtiiincd in, delVnce to. liTi.

proof of. li>.'(.

Winditiy utt Ic.'. utidiT. how enforced. Si:i.

FDItElG.N SOVEliElON.
jurisdicti<jn as Lo, SI). L".L"i.

discovery L>y, tiv^4.

li iUEIGXEIt.
notice in lieu of UTit, when to be served oi

sovereign,- jurisdiction of 11. r. ,J. over. y.i.

writ of .summons, service of when \oi(],

regular, if ifeci

FoUFEITLliK. Se<^l'E.\ALTV.
Itail, of. ill criminal case, not relieved afiaii

jorisdiclion of H. f. .T. to relieve a(;ain.st. :

leas*, record of lelief agaimsi. to be indor»i

terms may hit imposed, on relievioL' ajiaiiist.

when relieved against, JT.

relief against, refused. 4S, 4».

FilK.MAL OliJECTlo.NS.
loneeediogs not to lie defealed by, .'.Jl.

KdltMS. See—IIoL.\IESTEi) & l,A>(,n».\"s Folia

FORTinVllll.
meaning of, ais.

FltAFli. See— Uii.i ! I. .NhoLti r .\xn Heiali.
"acllial." 14.

allr.gition.j of. Iiow nia<le in pleadings. 11
eharg.-'o. bill not proved, 14.

costs, when charged, but not pro\,>d. I;M7.

foreign judgment obtained by. effect of. p;.-).

judgment, may he set aside for. X'l'.t. Ml. s

impeaching for, 844-N4*i.

jiii-isdiction of Ilirh Coiirt in lases of. 1;: 1

lego:.- M.
' moral.*' 14.

undue Inlbieiae. .:l. ::.',.

Ut.MDrLENT ro.WFlANCFS.
antecedent e.ailra-t. when a defence by li-;

assigiiaieiii for beiaiit of en dilors, not imp,
i-hart,'I iiioiigai;!.^ gi\eii f,ir l,'„i<) fi,!, ad'.aia

Ciauily roiiiis. ji-i.silieli.iii of. ;.> ,n. lo-,-.'.

1369

. :iii

il.-i.

'd ill II

:JT. 4,>.

on. :».

1N4, 4s,-i.

nice, l-i

aelialile

e. IL'IS

L'.'.l. i:

in.

as. 1217

•1. i;ir,.-,.
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FUAl'ltrLENT CttNVKVANCES— rr,<,/M(M((/.

oredituiv ontitlt'd lo attnik, \-i'2, V^-i\i.

fumiut takf LciiHil nf trniislVr iunl also attack

fi-HUil III fill. V24X.

for Iei*K tliau ¥-1" caum.t aitji.k. l"i4:S.

debtor and uraiilet' may be iiiili-d on to >binv ciiu..-'. TJ.*".

delay, wlieii a bar to iii(M'.'*-<liiij;> !(• m'I ashlr. 1244.

Division Court cases, .-iettiug aside iu, VSt'-l.

fraudulent iuteiit. evidence of, V2-V2, V24'^. V_mi. VlV.i.

yitts of property, ri'al or iM'Vsotial. by iiisolvt'iits. r_'4ti.

iiisolveuts, trunisfers by, 1248.

issue, as to, may be trit'd. 1*J'»2. !2.*kJ.

.jurisdiction iu Clinuibt'is to srt aside, 571.

lauds, of, summary apiiliratiou to set aside. I24"j-12."i4.

iu foreiiiii couutry, ''245.

Master iu Cliainbers, jurisdictiou of, to set uside. VJr.l.

niinicajief. wlieu not a <-reditor. eutiiled i" attack. 124;!.

montiapps. when ir'peacliable fls, 124S,

order riixi, ttlietlier uece»isary. 12."il.

preference.s hy insolvents. I*.i4ri-124T. 124!i-rJ.'ii.

|.re.s>ure." wlieu a defence. 124t;, 1241t. rjr.(i.

proceeds, following. 1244, 12oU.

jirefereiitinl payuieut.s (tut of. 1248. 12rt*>.

purchasers for vahu'. 1244.

It. S. O. c. 147. when \.>id under. 124.'-12."0.

IC. S. O. c. :i34, ss. 1-r. (ly lllizabetb. <-. '*> wlien void

124:

sale of lauiU, may Im' ordered. 12.'»:M2.^4.

setting a>iide. iu l*bnud»ers, ."I. 1242-12^4.

settlement, voluntary, when valid, 1242.

sumnmry application lo set aside, ."»7!, 1242-12.M.

lin {Kiidnia may l-e registered. 12."4.

imiuiries into, V2T>'2. VJiVi.

can be made only as to land. 12.""

to wife, as apimintee of husband. 1244.

tort, clnim for. doe:* not constitute .hiimant

Uiule!,

M24-'

creditor.

124S,

1247-

12.'.o.

sf.-r- vlien not impeachable,

convfyances. 1242. 12

124S.trail

voluniii

Fl UTHEU JJIlti:( TIONS.
adminLstration action, when ilispi-iiscd wiili.

affidavits, when jliey may l»e read ou, 7II';.

aiipeal froni judtimeiit on. S21.

costs, evjdi'uce admissible on (|uef=tion of. 821

Court, -ai. may ri'fu>e to act on rejtort. VJI.

original judi:

niny rcsiM'\e, Ni7.

ti.



Ft Kini;ij itiiii:r'no.N^

'j;r . |>JM

1. 7' I,, siji.f\ iiiiiict' uliicli limy (]• .iM>.i ,

lii'tiriug on, S2^.

jiulglDt'lit i-li. iiM-cal fniiii. siil

hicui Ktumli of iiliiimilV iiniv U>- ii;.vj,iii.'i! mi. Ii'il.

iHscrvntiiiu of. SH7. S'Jl.

sfttipi: iliiuii fill lu'iiiiTiL' "II. sj].
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lutj- of, lu Court, is;*.

(fAOI.S.

to the prisons uf 11. C. J.. IN).

(iAIlXlSMKi:. S,..^.ATrA( IIMK.M I.I. liLIMS rn|{.\l.^.

(iAZETTi:.

piililiciuinii i.f liulv» in. L'ltl.

(JKNKUAL ii.\(tL HKI.IVKKV.
sittingN for. Ul-UU.

iniiy be (it'lil willumi ti i cuijiLissiiiii. lUfi.

GOOltS. StH—KxKttTiDX.

crAlIliIAX. Sp. Ci ai(|ii.\.\ .\i» Uit^i— Im ant.

GrAUIHAN ,1/* l.rrru. set—(Hhhai. (;i AUi.lA\.

appoiiirment of. liow ma'lf. I.'s7-:!S,>. 4us. iiiii,

Coi- inruiit iIi-frniliiniN. '^b'. liNS, lis'.i.

hmatif .|efeii.lant.s 21)0, 4iis, Hi;i

"11 iipiiliratioii "t" defendnnls, 411. 41i;

iri-t-yiilar appointment of. s.'t a.-^itle. 4<f.l.

hiiiati*--. Mlieii tiiey may il.'femi l.y. 41t7-4tH).

niotion foi- appoiniuu'iit of, liow lunde, 'JS'. 4(fi»-411.

tlttieia? (Jiiardiati. to t.e appoiiiiHil for inCaius. I'ST, i*ss.

Imi:itics. 4tf,i.

>iilistitiiri.,n of. r,,r <Hliri:;i (iiKihii;,--. wli<.,i ant linn/.-.i. i;s;t.

OlAUANTEE COMI'ANV.
hou.l of, luay lie acrppr.^i .is seciiriiy for Conmiitt-'e of liUiiatic.

or Receiver, imo.

IT.

IfA III:. IS coiti'is.

appeal from order maile on rnrnrii of. 4ii.

('Iiaiiil»t'i-s. Jmlt:," in. niny ttratir. ."72.

Divwi..!)!!! Tmirt. .inii-Ti;.-i;„i, .,f. ..,,. |,,_ ^.'I.

infant, n. .iet'-nniio- .-u-ioay of. HiO.



i

Imi

137J INliKX.

one writ only, to icHue. ~u-.

l*i>n!i ,-..i,;ii,in...l f.u- - i;.)" ;>' -mnl'-i "' 'i'"''- 1"--

..1^i.v ..f. .-kVJ.

Vsilll.-S lltilV lp. !i'"l ;" '" •.'-MlIlHIU'il i"- ''" I'l -ni'pnll nf

mutioD for, T«t.

ii.s til rnilli <<i i''lurii t'p. lun,

assizes, at. H-.

liEAKIN(J. S.'f^-KtKTin:K niitu iimn- lli'.n CoruT ui .TisTM-

Muthin-Tkial.

IIP^IH. S*'"- .\l'-MlMsTKAriO.\.

represfiitation of, in Bt'tion l< r . ..ii^i mi' inm. m iiistriiiin'i.ts. .,u>i.

HIGH cdriiT OK .rrsTin:.

neoident. jurisdiction '.I', to n'lii\.- iii:aiii>i. V-l H- l''-

iKTtiimr. jnrisdictiDii oi. in iimtters <.f. i:;. 17.

(i.tit'ii ill. f'^r If^s tliun £ln. not i'iit.n:iini'.i !
v. U.

'Inniiigps, nssessnipnt of. in <
', i',, 11-1. l-*.»,

iiiJiy !"> triwl In <*. r.. 144. U-'i.

t.. h«- di.-pos.',l nf !> 'in::!.' .Iin!p'. ll-"t.

Set'- AlTlo.v.

miminisirjitors. jnris.lifi ;oii i.\\ ns io. |:i. Ih.

:,, iilM"'ini vr^-m lo mt in ri;i''.' of.

.;rf litfiii. jnii.^'liilii.ii to jii.pnii;!. ;!4"..

order appointitia:. i<^Tm of. :!4t>.

copy of. to lie il.-iiv.T''ii '" Sin-

v„--A\,- Cl.-rk. .-tl'l.

r.'iiiovinc. '-opy t-. t»- .!.'!i\.'n'il • Smi -.o-at.'

Clerk. :'.';.

aliriM.i'v. jiiri.-'li'-tioii of. to mvard. 'JS, "JH.

iiitfiiiii. may If j;riiiil.'<l. -'.'. ''''•• "*.».

jnrliriiH'nt f'*r. may U- roL'iM.'rnl. :i". -'tTti.

li.TiTian.'nt. \v!ii'n L-rantrd. L*!».

from wiiat dalo. 't".

ordfr fni-. !i"t iiiatV in rhaiitl»'t-. TiT".

Sw—AUM'iXV.

;ini.'iitlmonts. pouci- of. to allow. 4!t7. r.l4. ."L'4.

apii.'Jil from. 120-129. i:a-i lit.

tini*' for hri' 'ni:. !:''>.

Spc—Appeal.

iipp-'llarc jiirisdirtion of. 'M\. TJl'-i:i'_'.

airfst. Sofi— ItAH-ACLt l'R<«EEniNr,s.

ii^sfi^sor.'^. iiiav l)f appoinrefl Ny. 1."<>.

:i.,i/.-. lioMinL' o!'. liov.- T-.L-ihuM. 141-114. V,»;.

Im^i, r.. I.- li"M. 141-1 M.
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lUGU LULUT UF Jl STICK—(.y.i(.»«../

iiwiirds, jiii-is(lii-iiiiii 111'. ii> l<i. i:.. IT, l-^.

bail ia crituiiiul can*:, juiiMlitUnu u.-. lu. I.',, iji'i.

lut'iicii *)f cKVotiinit. Ini'lVimri' l-.r. wU'-ii ri'lic\ i-l, I'U, 'JT. 4>.

hnsiiiuiut f)f, bow to be ilisiriliiiti'd. 1
).'». lU'i.

to bR tukfu b.v ^innl. .Iriki'. 11-*..

luiiivra, hwiriiig in. inny In' imttT.' I. vj.
i

|i,.

iiiiisi' list, ai wci'kly sittiui;.-. ~~t*K

ustiizi's. 7411,

Divisional Ciiiir' i^iLiiiiu'. '-i^^. 'St't

Wpfkly C.jiui >ittim;>. -i'>. .'T'l.

( liaiLi'A.'ia, i>i\n*isi«iii I'm- sittiii;:^^ in. oS. Si'.-",.

jiiris'licli.ili uf .Iiiili:>- wr, in, ;>. ,^.i, 7t~li.":\

Set—(.uAMiitius.

riiaiiLt'iy I>ivi>ii>n i.f. 4. ."i.

.tuclKo*. "f, ."..

Presi'lTit 'tf, '•.

Sc«— (.lIA-\CXl(V l»lM>.Iu.V.

fivil. jmis.iicti.iii uf. 11-4U, Hl-ll'J.

S<(. iiifni juri^<i;'-ii 111.

r.-iiiiiiMii I'l.'ii- l>i\i.-iMi! .,f. 4. \

See- ri.M.MM.N I'l.KAS CiiMv.n.x I'i.kAn 1M\I^[0\.

f(iruin'it-.ntiitn n> ini>rii'- ;niil ii.'i'si>'i;il [.p'*i'.->>!;uitivea. jurisdi.-

ti.tii ti. an;\y. y»7--.H.ll.

fi»niii;(ir]'!--f 1)1' ;M'i'ii!. p(i\\«.-r to onfori.'0. -"..j. .'C,

( iniiliri li.'iui'fn la\'. .iiiil ''iiiiiiy, nilf' cf •U-i-\<itin in csist' "W

lin. 111.

r-iiiseut "I'.Jer. '>r .jiidairi.-ni. i. rmr apiK.'iilalili* witlimit [ av.

ulmi i^. l-L

(-iiiij;titulitnial i|iu'>tit.ii>. in-'Ti'duvc lo ''•" (pIp-'-i\ ''"I a* t'l. 1 1:;.

ciintiu^rcnr i-:^lii^. rotiri may i-ffuso to sidjii'lii'atf od, <>\.

(iiutiuuiiti'iu 'ii' I 'iiiKi- t'ouris. is. '.j'. 1!H.

I'ltitract. sttinihilii.iis ill. not of essenc", ciTccx :<i I"' ui\>M, lo. Tl,

( Miitruvt'ii'^il liiMiiiiiin lOliH'tioiis, juri«liftiini itf. a- \><. litT.

(-i,-;i.iini.rshii.^. jni-isdirtioii ot H. i\ .1. as i<>. VA. !*>. IT.

rust.-. .iisrrtMinn -a. as t„. liiil. n;i;. v.]:;s. i:;4r,-i;;,-.7.

i.i-.M- nW :i.' \". u-lu-n ai.i.ralal.l.'. li::;-TJ7. i:;".

nor :ipi»'al;i' !f. iL'o-lliT. l-;r.7.

Sff—(.'osT.'j.

(iiiiiiy ronrt lii'iii^n may Itf tniiisl'cn'cii in. i:rj,

Mlien trialile in. 14.">. H'l.

('."in of Api'i-al. >iiH'i>i.ins uf. to Iv liindim: -m. l:;'.J-14]

Court of Krfonl. Is 11.

.Tii.lL-f? ro iia».- rii:in> of, 11.
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HIOH COrUT OF Jl STICK- r„»n*uM./.

criiiiiiuil jiirfwdictiiiu of, V*-\:\.

doniiiKfrt. ill lit'ii nf injiiticrinii, .jiiiix'lii lifiii n.. ii, :;i\ im;. ]iH, m.',

decisions nf, bow I'lir l»iniiiiig, 1;UI-U1.

'Itfltinitory juilm)i.'.ii. .,r onlcr. uiny be pminjiimfd hv. 4U-7,].

discovery, juris'ti.tion n> to, i;[.

See—lUMCuvEBV.

diBcretioii a» tu ><»i>. wli-n nut iii-i-'fllahlf. ij:;, IJi-li't;, i;!.",

orders nmilf in p.Nficis,. „f, wlu'ti ai'itt'iilaldc VSi.
tlistrihiitimi of hiwiiit^s, l,ou reBiiIati'd in. 114. 11.1. Un, lis.

W.t, L'4H.

I>ivisi(;n Court xuit. nuiy lit- tiiinsf. rr»'d to. \'.)'2.

IMvi*;ion of Suprenu- ('..iirt, is a, I,

Itivisions of. 4. .-,. 117.

.riniinal jtirisdiition uf. IJ-I.!.

I'ri'sideuts of, .",

]M\ ;vi.,IUll Cniiits (tf. Set'—DiMslO.XAL COLRT.
jiirisilii-tinn of. in iT'miiinl pmi ,>,>diiiK-, IJ. i:t.

siftinjis of. 114. 11.""., 117. lis.

l'"ii:inioii el.rtioiis. jnrisdirtion jis to. l!(7,

I'oniinion StatutP. validity nf. jni-i^dirti.,n to pi.iiioiuTr.- oii. 47.

Arroi-tiey-C ii.'iiils tfi li.' riotiiit'd. 4M. 1 1;;.

d'>\v.T. jnris.liniun of. as to. V.l, I'j. S('.--Ii,t\vF.R.

•'<Hiit,ihIe jiirisdictinn of. i:M'.'.. 2t'..

''•iiiitiiMe rights, to tie ijiv.'n 'iT-ct to. hy. ];;-_».-,. 4il. 47. ."".i. ',-2,

.".:;. .-i4.

eiinily. rnlcs of drnision of, in. L'*;, llli-lH.

jurisdirrion ..f. in. i:i-:[4. 4t;. 47. 4.S-.i.'. iHl. ci. Tr,, T!).

ln.--llL'.

estreating bail. VS.

evidenci', finthfi-. iiowci- to admit on apii^^al. 7m7. 7]t;. 717. ;.-.-.

7>:.

"ht'ii adint>silii«> nirliont leavt*. 71tJ.

Exclirqtifr IiivisioD of. 5.

.TlldgHs; of. 7,.

I'lvsidont of. .-.

e.YchriiiUT jiirisdi) tioii of, I'l;,

f>'''<iiff.r.«. .jiirisdirtioii of, as to. i:;. Id, ;[,"i.

MpP"intni''iit of, hy. .'{.'V, ."!(;.

ipiiioval of. I.y. ;{,';. ;ni.

nrdtT for, copy to It.- .l.-liv-rfd lo Snrro-

;;ite fU-rk, .'iii.

fxistiiijr j'trisfliriion, oiitiinifd. :;7.

foiPisii >oM'i>'ii;n-. jiii'i-di. lion o\..|'. VJ.

forfpirnre. jurisdi. tion of, to ivli.v.' aL'ain^t. l2t;->. -|s. i;i.

of m'oiriijznn.'- of hail in .-nr.iinni ot-.'. i-.r r-OvH
ai:aiir><t. I'n.
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HKiii i'oiur OK .irsTit i: r.,„n.M(../.

f«iriniil (ilijtH'dciiin, (Mnvfr nf, fi iiiiicinl. 'C\. TiJli.

ri'iiinl, juiiwlictiim of. to it'lifv.- nKiiiiisi, \'.'.. It.

jieiit-rai juristiictiiin nf, It".

KuiiidiaiiN "f hifiint-^. jiiiiMli'-tinii n\.i-. ;Ji;. :i7. lim.

Iit'iirilii; in ttninrn. imiy ln' orilfi*'"! ti,\ .
sj. J M,

idiotH, jnrUd: tioii of. iis in. i;i. lit.

infiini«. jiiriMlkiUm of, n« m. i:;. Is. iii. :',.:, ;!;'., :;i;, ;;7. In.*-tin,

S.'f -INKAMM.
-i^-ttl'-liiftits ti.v. imiy 111' iuitliori/nl. :'.'J. ;t;!.

eiTwr of siMntioti ni", ;;;!,

•vitlt'iu'f miitirc! n^ i... :;:;.

injiincitipii. .iiifi>-li'tinii nf. to uriiiii. T",. T'.i :>;,

wlnTi uruiitt'il, 7'.l-!tM.

iftus'Ml. T'.Mt;!.

in«':^iilj(jit.v. power of. to ;iMi.'nJ. .VJI. Sn' i i!iii.i.i i ,\iiiiv.

.hiilk.- r.f Court of Artl><;il. ii:;i.v ml :i-. .Iu'Il.-- of. 7.

.lu-li:.- of. (. .-. r.. 7. S .11 iMiK.

iilH.-nr.- of. T. 111'. ,

ilisiimilitinitiiiii lor --iltiim in 1 'i\ ;-ioii;i
I
I'mni. tl*<.

xUtiiitf JiiiisiUciUm of, vc^tt'il in M. '
', .1., :'.T.

'J- olficin .Iil'iin's of Totirt of .\|iii.:il. "•-

niu.v (jit ill iiii.v Pivi;*ii;nnl ("our', 117

oath to ht,» taken by. 10,

powns nf. r,.

to iiirtmtJt' Imsiii.'^^ .t. 1 1',*.

|inMnl-;ni' of. t;, 7.

qtmlificntion of ."i.

rpsiciintion of. il.

riirlils ;uiil iiciw.'r-; of. .'is.

sittiu;: .-iuclv, <]iity of, 11.".

i-nll.srillltl'S :i rnuit nf. t l.'f.

in Court of Appt'iil. !'.

rhiff- to <\x ill Divisionul I'onit-. lis.

to arrnii'jf for jiropiT trtuisuction of Im^in.'vj. ,,i'. 111).

holtiiii;: lHvisiomil Coiiil-. 1 IS

tijinsfer of. to iiiiotlirr l*ivision. H.

.linlEiiieiu, derlaratoiy, iiuiy b^ pnmoiini-ed by, llir.l.

di'livt'iy of, after n'si«n;ili"ii. il.

tinnl. may nward, on inotio;- foj- m^w iiiat. sij-slj.

Se*'^.Il-|»(iME^T.

jnriH.lirtiun of. civil. ll-4n, 4(;.irJ.

app.Ha;-. :'.r,. TJll. r.V^. Hhnkim;-.!. ln::i;-HiU.

criminal, 11. V2. V).

.-.(nirnblf. i:!-:m. .-.1-.".:!. c:;.

cxi.-^tinK. rfnitiiini'ii, :;7. *

how t„ h.. ..x.'ivi-...l. :iit.
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llhiH COURT OF JrSTlCE—C«n(iiinH.
JuriH'llctioii (if. riii-iiiiK rpfi'liiiriiil JiiriMili.iiuii. tj

Kiug'n Bpneh I»l\iHion. 3, 4. ^.

liiQil oiii ut (liiiiiiio. JurUilU'tiiiii ii> \<: *'.>.

IwiMe)*, fon-ffUiiW' of, fi.r lirtncli nf I'n.'iiinit. n-ti

:. is. »li.

Icval clitiiiio, ^iTfi t t'> \h* '_'i\.'ii ii., I>>, tU).

lt»tlerK piitpnt, jurisdirtion n- to, 1.'!.

lunntits. jiirixli. iImii ..f. ll^ t... I;;, V.\ l'i>. ;;(;

uiimnki. jiiri--iiirtiMii ni". .\< tn. ]'.',. l."t.

uiiiinlintiii.-,. JMii-ili. lii.ii nf. 1.1 ui:mr, rj. 7." "I'.

whpii LTnntfti. 7.'-"!i.

iiiitrriHi:*'. invnlidity 'if. mny hp liiclnrfl I y, I'.p.

nmrfihttl titid Clfrk "f AHsijr.>, i.i ntfu-t ^iifinir-. of. 21^-21.'.

iii'i;;'!'. riii'- ni. :i> in, 1^;, tvi.

mistake as to foruiu, iransfpr of cn-f on. ]ii2.^.

liiolIi:in.*c>. jiiri-tiliiliiiii of. ii> in. i:[.

niotid!! fur j(i<leiiit>iit, [lowprf ni. i.ti. 7'.t4-.si:i.

iMilii|.!i(ity cjf >iiits. ,iiiri«<lK'li..ii of. to pivuMit. l.'t. liJ. HI.

iioii jiiiiiiU'r. in cusp of. jiiny vi\>' ii|.li.'iiH>nT --iiviiiv' riu'lits. .'174.

orlUf;\ of. |iowpr fo rr'iritliui- ' . .- "f, 17:J. 174.

iiPi"'-iitni''iii or. ii.,,- ri :i'i.'. r;-J. 17:'.. I7t;. 177. isi).

IM. IS,-, ISO.

.li.vinln:i,Mi, „f |,M.sJi|.-..^ itntutiL:. 17;{,

Si'.' (H I lU-K:^ Mh C'trin.

otlioiiil IJpffi , juri-ili.'ti..ii ..f C.mii. t.. n-fi'i' i.>. v"!. s,-(.

Sci-—< h H( i.vr. Ki:! i;iif:i>,

(ii.l.'f. (ii'olariili.i-\. iiiny I..- |>ronMMni cl l.y. 4'.t-"l.

Sfp- Orih:u.

partifion. jurisdii tion ..f. m, !.'*<. :;i;. :i7.

partnorsliips. juriMlictiim nf, ns to, 13. lii, i;4, j.'.

r>;i».'!ii-^, ciim-i-UiiliNn. am! issiip. of. mny .|.>. r... 1:;. u*t. Ii-".

wr'n nf siinimnns, iiui\ h-- i-.-ii>'<l foi', \'.V.\.

for invpnlioii, jiii i-.lictioii of, n> ti>. '1\.

penalty, jiirisilictinn uf. t<< rclit-vt- npainst, 4S.

pci<oTiiil !vpt<'>"'Mtntiv". jiiri-ili.rioii of TI. r, .1.. ovor, i;i, H"-.

lo nppniiir, i)v remove, '.',Tt, ;{)J.

Prp>idiiit of. who t.) 1... .'.

rr.-"i.l.],i.-. ..r I'i\;-.;.,ii- nl. u-a^ ;i^si;i. ,\iuy I.. .In'li:<'.-, L'4S.

Iirii.r (Ipcision.k ro de followcil l.y. i:;!i. 1 Hi.

prUrm.*; oi'. nil irn<i!.< to In*. ISH.

l'ro\ini i;i' Staliitf, \:ilii|it,\ of. Jiui-^iiicrion to pronouurp on.

47. IS.

AtM.;,!.'\-(:"ni'!':!! !o i>n ii:-i!i-^!

47. li:i.
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Hiuii coruT oy jihtkk -',>„/,„«,,;.

i|im«biiig coiivletioDM Jiir[^>lirtl<iu ii« t<». i;;.

rtit*[ver, juruitlloliiJii to iipiMiiin 7.". !n1-1I:;. X)-.> - I'ct tn l.tt.

rt-'uimc of IxillotH iimliT oiil. r.l<'i'. Air, .jinii.n i-.-tniin, ss.

Keferffx. i.<»HtT« an m pr.nf.iiiim' i"i' ""ris.

referpDct^ ti>. iiitiy dt.lfi-. >*.l--.',(.

referpoc-e may In- 'iiiipen»*«-tl wiili. >a'^;.

ri't'oft- nf Mi'i'cr..-.. (([([i.-iiU I.I. fi'iiii. s.'.7.

rt'prfwi'iuative "f il>>< ••iin<'<1 \n\i\}, wh-n i; \„a\ ,i|i|iuiiit. "Ui-ri.
-Iw.ivii,.,, ,,. ,,;,,,„i„1: J. :i|J.

M'l-1.'!' ill C!,;,!,!],..,', IIIH> 1^1.

[.-int. :;ii.

niiiv i-n..., i ^^illiMl^. ril't, :;n.

::|-J. :;71.

|i.|,vt'|-, ,.) iiiipniiitiT. :ili.

i-'ivvi. Uy. ::h.

*\ii-ii .ii-;i"ii«."i waU. :;r.'. It::.

rt'.-ii(ii«tioii ifi .hulge of, f..

n>^trnin procc.-ilitiL"*. inn-, .-r .... f->, "1.

P'tirt'd Jud^.'. ii.iiy lU't ns .lii'l;;" i>;, 7.

ri'\<iiiif, jurlmlirtidii ot'. in luntti'iv ot. "J'i

Riili' ot' 4'oiin. p'lwpr to mako. I7n.

rules of (Icridion of, in fiiiiry i-asps. li.".

>nti ..f. 111. 11.

^p^vi(^ of prw-t'ss of. iiuf oC jiiii>iii.ii.ni, v\ li.n m ;
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daniane*'. Iii^^ f'lr they riiav he awar.le.i in jieu nf s;'., pit p^r..

uoiiiinal. v:'v h. :)wnr'1.'.l. 10-(.
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toreigner. vU.ii graimil aitainst. liliT.
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isRu*', ln'\v tritil, i:!."". KmU. Klli'J.

r,.'!il->r^' li'liit Act. Pll.'.t of. as t. .. KllS.

Crown, .nuiiut hi- coinpoHpd to intt rplfail. KH"

iM.t.ir. tiy, liavini: i.nti.p of allri;p.! a^i^iiiiif^nt of M.'.ts 7:'.. i;'.ll.

flpf'^ndnnt. wliPii ho mny l'<m rotir^f Hv. i:ii:;'..

.lj.< ov.Ty ill. Sfp— lMs(<ivi:i{Y.

I'i^ll-i.'T Court, in. 1321.

liuision Coiii't. i-^sup who'll !i;ihlr in. ^"'^-.
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INTIIUri.KAIiKU r„„iwii,i/.

**Kwciiti"'> iTt^lil'ir, rt't'i'-iiiti I" miitfHt. l:ii(. I't25.

iiui.\ I-- |j<irri'<t. 1.T;.'.

,i.v.'j.iMiii l.iMU'. Iiiil.ilh\ 'rf, (ur ..'liii..'. 1:1111

uiiiiiiiiiiiii lit!.' of rii.iKniii. r.w.i. i!i:;ii.

I<anii,t. i:ilii. i:::;!. l.i'J.'..

r..i.. Ilnliiliiy of. f.ir. I3;!ll.

eHtopiifl uf. on tjikiiiK iiioiitij out of < iiiirt,

131H

ooluo of oIniUK. SU.M'JI1 10 uito. l:!lt. i:lJ<'p.

to giVf lloti-i nitfllii'l' ll.i BrltllitH or i-oiilv^i>

• \i'Miiioii*. -I'Vi-nil liiiiy lit- I ii.lininil in out' j>ro<'Oi".iim,' of. i;il.%.

I'm
tloii. ,fvia! loiiir.. ii|.|.li, iitioii. lio\, I 1.1 :;JH.

foiviifii I lailimllt. lrin> l>o Ifiiuirtil r<' ill(fl|>l ;ii|. i:{]t'

trnitii. i> 8rut:i. >' ai'i'lii'iitloii of SlnTirf. l:n.'i

ii(-«,- ,i.iai-,i. li-i of. «in-ii 1 viii.M. y.'.:;\.

Mil., of. vKi} r.i. I. i:;:;i i;;:.'.'..

1..1H' M.ii.v !»• oniri.d. i;:::::.

rniiMriieii iL.^i ill iiri\ el.\ . l.'MT,

tilini;. IM''

friiu t. 1.1I>1. i.;i:.

.iii.lsio.i. -• . .u •'. l:;!':.

lilninlifT ill. >. Iio 10 I... 1:117.

trioi of. rii.H. i:ii',i. i:',2r,. i::ji;, i;i:iip. u:;i.

M.nlt ill tirillK to. i:ilO.

III'!;.'.' tiMin: 1--11.-. 110.,' lirali.v .Ii>|.os.. of imUiiT. KllITl,

j.iii-ii.tion nf Conn lis to. i:)!!!!-]:!;!:;.

jury iiotio... siTyiot* of. in, IIMH.

HIM iirtii. wlii'U ii III ly U' Hfi 111' 111- <l.'ft'ii-iiiiir ill i^tiic. i:jl'.t

ian'Mor-J. h,s afiiiiiist. l:;i:{.

la"". i|ii.*rioii iif. may U> ^iiniiaanly iltiaded. V\'^i,

li.li of aMili I. no l.ar to ivjiof by. i:irj.

may fii' prn\i(livi for. t;ij'.'

l.i«a] .laoL-i... ,iiiri«,luti I. in. 1:1L"J.

Miistor 111 CliaiiiiiiTs. jiiri^-iliotioli of, in, I'.i'S^.

11: .lioa for. l.Tj:!.

oni.-i- ..f. i:;jj

a|>[o.a! troiii. mIk'ii laiiiii' on >iinillltiry ni'l'licDtioil. I'.'-l.

i:!-il.

lio« ,.i,iiii„i. i:;-j7

roM-.ii.iiiii;. for uaii' of |.r.-i liiioii. i:n:".

or.l.r I'or -al.. ..f - I,, —izoil. i:ij4-i:;i.'."i.

[anirutjir^. of l^'^]" -ia/oil. riainiani not .tititlM to. l.".T*.

I
lyliiclii i.Mo ( a. -o nl.iil. ri-iilt of. i:;ii;.

s.'ii-iir. iiniiif niiottiiT writ, nfter. Kilfi,
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l.\ri;ill'l.l. M'l.l: ' ...rl.r,...!.

ptlHMWHiull |l<-ll<llM( ti-lll-, VM*i. t:il'>l,

uii.ui'). HliiTl:. "lii'i. .mill. -a 1... K'^'.i.

Iiayiiivul of. liow mili'i.i;. l.:'J!'

lirmtnf ill, oil ui'liln-Hli'Hi I'J miiki li.il'l«T», l:;ll

pro<'i>i'iliii|i. i» all " iiilion," 'J.

pr.H U >( •ill.- In Wi.TiiV. ImmkI-. ii,u> 1 pl.'iv.l ii~ i... l:il;i.

profliirli'.ii of iliniiiitfiitB. uiiiy In- 'tr'l-'i'-.| 111. ••1*1, ''IT, ilTl

qUIVIlOUK o( law. llllW l|t«lnit.ril if. nil ll[.I.|lrilll,.ll lot. l.i-l

ri'iviM'i- iiiH.v In. iipti.-ii.t.ii iH'iiiiiiiit, l:J-n.

r.'li.i' lii iMi> "f. "lii'ii " "I'l.v '- uriiiit.-l. i::ii'' 1 ;l;i

111 ( I'.. l:ijl

•nl". iinl-r f.ir, « !. n iiiaiii.il. MVll, i;ar.

tlllt- (if |iiirilia«*!r iiin'. i. 1..;'..

•Kiirity tin ••"<• "<i I ril.'Wl, l:izl, 1.;JJ.

s, ,.,.,;. i... i.,i-.. |:;r.; i:.:ii. i;ii'l. i^r.'."., i;:;T

upiiijiliK when i«'M»riu »1 iiTinM., K'.l.'i. l:''JT,

irnii .1 n 1.111 1 1 .

•.

i:;'js

lO»b. nf. ll'lW lUlill, I.IJ". l:i-".

ni.iy iiii i,li.-li i"i i-.l.'...i. r..-

Oiifiii.r"' h'tliii Acl. li.m- afTi. toil l.v. 1:'.1-

.|..|:.i I, .1I..1. i-a I •'< '->'< l"l-'

«ii,.ii f. I...» imiil. i:;l'.'. l.'i',;". i:i-'.i.

ft'f« .111. 1 i...iiiiiliiiif. when I'lititli-il I'., ll'.l'.i

iiiQiiiri.'.- Ill !» iiiaili' li.v. I.i'l'.iri' ii|i|iii. :iii..ii ! . i:;ll.

|i<i Ali.'ii ,il. ii 1... i:;-.-i.

«al.' 111. "illi iiiiiM'tit "f |i;ll-tl.~i. il.i. ,it lull ri.!,' li..

ni4.

".iziiri. 11.'. iiy. Ill f'.uiiil iii.iilii'iiiinii ill- i:;l::. l:;i';.

solicitnr. m1ii?u lii- iiiiiiiiiT lii"'^ ii'ii 'xt'-iii! 111. ll'ill

«lnk,.|ioUl,ir». by, l"!!!!. Mill. 1111 1. 111::-.

>i.i,.k i.f a ji.il. I -iiii'li ..iiuiiaiii. 1. iMi.-i'-liii. i.f. i::i:'.

siibwiquetit prot'i^dinKs in. ('. *'. raw.-. l."^.''.fl.

aulnniary (iispo.-itii.ii '! ilaiiiii. .m a|ilili.'al inii Inr. i.'.-l.

lliirj pui'ty. litl.' ..f. "Iii'li it i'..i.> 'l "1' I'.i- 'I'i'Hii.iiil. li'.l.'

trial lit i-Mie in. i;i1\ i:ir.i t:'.-."'. lii-". li-""- lilii'

I.STEKI'RET.VTIIP.S ill-' '.V( ilili.-i. S.... Wimi.^. 1> inil'iii-.n

TION (IK.

in All. -•. ;i

Ru(,i. „f <,.«,!. -2. :i. Ji"'. I'i'i. .-..•.ii-.-.r.-.

iMi:i!i£i>i;.\'i'ii|iir.>'. *.. i(.-.:mi>-.i..\ i.. '1'>m imimi

[l{ltl-;i;rl..\ItIT\. :*i-c

—

Appi^miwik—S.\i.t> 11^ nil (.' liT.

nliiondni.'iit of. ^1-1.

(i2.!;;;.?ajf.(iti* !4 ;i;;>ri..!i it; ..j-l.-r ! rmii^ili. t'll.-t !'. ..'J4
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iniiyji\-l..\ltlT\— V:>ltluin,l.

formal dpff'ct^;, imr t'> .li^ffiit iinicfi'ding, r»21.

hours of nitiings for trial, in, erYwt of. 14-i.

inotii-ii iinaiii'^i. .viitn to i«e ma(l'\ rc.'<. ."cM.

ni.>ri(v of. inn«t ';!u''''fy ii'i*'i;iJ

rime for. '<-'.'>.

nullity, i.iiat is, nijl. .122. 523,

iion-<onii>li:ui(t' nith liiih^i. o;-'fi «f. ri22.

notke of motion to M't nj^i'le priM't'wliTii:> for. form of. fiCU.

ordtT. x-tTinK aside procei'ilincs for, servi'-e of. 521!.

party moving ng-iinst, must lie regular, 5*'i9.

prwoi'tlinps \ali(i Dotwithsriuulin;:. uT>ril >.pt asiilf. "'"n.

purrhnFer. when nor affertfd hy. 10.'.

-ifiiiiij'-r. t-anuot set a«idf pro. (H'lliTii."^ for. .TJo.

lii'rits of summons, in, 'il2. 'li;!.

IS.'ilK. Sw

—

^Aii'Ac HMK.N r >'i- ln:ni>-- i '. i i.i:ri.r:.\:iKii.

Hpp-al from ivfltr niiHl*» i-u trial of. 122.

iuity. '}'23.

'IV l'\ .rti< •171.

-DiS* ovFitv.

•o dii-.-rr tri:!l!ii'. isii.n,.! )_"i)m't. wcr of,

liliii;;. T.M.

iuterplt^ad^r. Sei— Interi'Lfi.ujli..

jinlunit'tit. ,ift"f n-ial of. moiion i-n-. ^IJ.

app '.il from, 12'i,

pv.-liiii!i'iU-y 'i;;ivri"n, ULay l<p 'iii-'"-Ti'M a- lo. ."vj, !'';'.

^fparatf* rvia!- '-'i <lit*VrPiit i.'^^ii- - u ry '" nr,!,.]'...!. ]-"7, ;

'iettlPHi'^nt of. :'uiy H** oril-Ti-l. ulun ;.!• adiiii;- 'i^fHctivt'

trial of. ->S4.

.1.

Tai -I -.TOlM'Ei: l)F ( Al'SlCS Ol' ArTH 'N.

.lOIM.ER OF LSJifE. S*.t— ri.E.\l)lN<.s.

(Iplivcry of. 4fir{.

not r.ectv^ary, 471.

time for 'lelivpr.v of. 4t»J.

,TOINT>EK OF PARTIES. Sp*^ Taktiks.

.lOIXT CONTKArTORS.
indptiipnt agRinst «ome. effe<-t f'f. 424.

.Hlt'iF:. S.p—CnfRT OF Appeal—High Ooi-rt of Jr-JTK e-

Irrx.Es—StPREME CornT nr JrnicATiHF.

iilIo\\.in<P!= tn. nriltT in Council ilPtiTniininj'. to he lni<

Lecifilativp Aspfmhly. 11>.".

iti.^n.in.-nt. \."- >'i- -f. '. aiiuu. TCi. S A:.iKNDMr..xT,

.1] ;-ia]'-'l frur;!, .}>[ u. -.it nn app--aK. V. llS.

-\."i Al

1 h.f,,r..
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MSlniVj—foiinnutd

appeals ironi jiidgmiiit <tl'. ;ii trint. TJl, 1 ""J"- 1 ' •;
' 1

.

to Court 'if Ai^iH-iil. h\-.

to, iniiii MasTw in < 'liainli. i>. liMO-lfni t,

Lnral .I'ltli;.', IIM'M-I'HVI.

r-i\in« urric.M-s, lMl-^-1014.

ii|iplicatiuu 10. lo If riuiilr ii.v inuiimi. ..'W!.

iippoiiitinont i.r. ">.

„<scssor«, iiiiiy i)'' aitp'iliU'''! !.. 1"'".

as>izes, nutlinrity of. at. oS. :i'.'. 1
1'».

may 1m- h-l'l by. withoui o.i;ii/is-lo:i. l'.":.

who may iirr-iiil' at. 7. H'!-

i-niintu. may hftir lasi* in, S'J, IH*.

CTiambers. powr« of. in. '.'<'^. 'u*K>~ ^,

vittiiiiT in. ::<-. Ml'. -T1--T4.

app.'al fniin. inl.". HHr,

nrder of im-incss iKMnV". •><.

CliaiH''lloi- ••( 0^raiL'^ o.

j,r.v,..k-n,.- ,.f, r,

Cliipf Jn>ni.''- of itntjiriu. <;.

tirrr...lon,v of. <;.

ii.. C.-iuiunii flea.-.. .-..

the I'x(hw^u^'T Itivi^ion. -"i.

the Kins'* nciifb, .'.

Iirpcfilcncp of, tt.

I lists. (liM'TPtion of. a> tr. l''''>.

Ooiimy Uourt. of. S-'e—!»» .\L .H i><,i>.

Conrt. t'f'"*'i>- "f- >'! '^- ''• ^^'

apr^'iil from who'll 'itrin^: in. Hr;-,'.

nt trials, 1ii:n.

<lo;ith .f. '1.

nffor Tiinl. aiai b-'f'Ti- .iiidKirHni. T"-'.'.

(l&'ision of roiirt of AppfaJ bindinp on. n'.i. i;ii.

i-o-ovil;i:aie juri-i^iirTim ' iiaiinu' on

Itivisionnl Conrt himling on. IH.

.l..|initi I' r.f. ir ff"J'"<- 200.

(lisi|iinlilu-nrion of. s,

I>ivi>innfll ("onrt. '^\\'- to slT in. nS-11'.).

.ni.Knrp. fdi-;li.'i- p.>w.'r rn ii.lmir, 707. 7".. 7^.';.

on appeni. 7TI. 717

intPfPsf of. <ii^^|llal!flP^!. W. '.K

judt-'iiient :U Trifll. .iurisdlrrion of. to wt ;i'-i'!-'. lOli;.

rt'e'tiifii'i..ripu. t-ot^-qt ^i;^ 'I'. "<'•'
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jiirisdk'tion t** he fxiicisfd b.v, in name o£ II. C J., 311.

iucordauoo wiiu Uiile>. of (.V>tirt,

3U

Jury. *vlieu Lf luny dispeuse willi, !")"», l.'i'i.

notice, power of, to strike out. luii, irit;.

iiiar.shnl iiud Cin-k of Assize, wlien he may iippoiiil. l^l''.

in.'iiuiiij; nf. ii, li'ulr^. liOli,

ij:nii(' of. to aipptai- iu ui'doi'>. !y'^'2.

jn.l-ih.'iii-.. s;:l'.

oath of oliice. 1(p,

adiuinistratiou of. lU.

<Hli«-ial Uoferof^. lie may rclVi" qufstiuiis to. sTil, .S"il'. s"-t.

ai'lioufr to. for trinl. <t'-i. S'l.

ofdei'> of, lo It li; ii;iiii.- u\ ' ..liri, ;;'.<.

liiialiiiraiiuu of. ."i,

iiersoii fitting. ;i>, to buve likf jiowi/rs. ."">. .'J:i. 14y.

l'vr.i'iiia difiitjiiiita, actiiif: a^. onitT of. 1]"\\- .-nfor./oil. 4",

apieals fi-oni. to Cniin oi .\iii,.>;!l. IL'I. l-'iT. V>VJ.

pr.wprs of. 5. ;i7. :i!t. nr.. u:!.

not to iu- affivit'i! by jun-!i.:iuii of l»iv>ional < Vhiii

117.

pnH'edi'tK'i' oi, *., 7, H'.

pres'Hfnts of Ili\-i8o>ns, ."i.

High <'onr( of .Instii-f .".

prior (iecisiou.s. to be rfganlcd by. i;i!.». 14U

gup^^tinns sniimitted by, to jury. n>'ed not ha iu writiiiir. IriS.

yvu-vm-o of. to ll.'f.-i.'f. hy. s.">l-S."->L'. sr>4.

refusal to submit, uo ground for nr\\ iriai. l-'H.

reservatiou of, for I>ivi.«iona! Gourt prohiliiti 1. 11.'..

rccoii-iii'Tiii:: juilginfiit. poutT oi. a- to, S.'t7.

rpforiv. T;:;'y appoint, in plaic of onf dyinj: or refusing to act. I^iH.

pKtwers of .ludi;.' :,> to proi;fe(tinj:.> heluie. ,S.'i.s

to refer casp.s to. SM. S."»2. .Vi4.

rei*rvulion of ins-' by, for 1 'ivi-iioim! <V.ii|-t. pr-^liihitiil. ll.\

' rc-^iu'rja'ioi] nf, i;.

;
delivery of juik'n,- in aft. r, i;.

rftirei], iiia.\ h'-Ui j^irtiufrs of H. t ', .1.. JA*.

I
wilhoai coiiiniis^iuu. I'.ttl.

rights, and privilece- if, !{*•,

^iDgle, to dispose of liusinps.v. 11;".

appeaN from, to Court of Api'^a!. I'Ji. i:;7. litlL'.

l»ivisi..nal r..nr!, I::i. IJll, M'VJ. I"li;.

nt-_'H-iii:ii.

eonstitiins a Court. 11".

sittinpi*, nutliority .if. jit. :is_ ;;•». )!", It':.

for trinl-. HI. M'J.

Sei—.SITTIN(,-.
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>iiuu^'^ f'T irijt. ;;.|>.iiniri..iit ..]. l-v Sheriff. U;i.

[n)\vt'rs '(. \\'-'t.

who i;:;.;, VV.-.i'U- ;M. W:
tnuisfiT 1/1. H' Jinuther IHvisii.ii. f..

triiil hy, lin.

al'trr iiliurti\.- iri;;! !>y jiir\. i.'.T.

uijf.i'al from jii-lirin-'nt iit, inli;. |irjti-]'t;!l.

with Jury. ir>(». I'.l. t.V_'.

without jury, wln^c uii!!i')ri.-.><t, ir,'_'. 1-".;!.

v:ii-ation. sittinj-'s of, in, lTi:;.

jurisdiction of, in. 'J't'.i.

view by. "tJtt.

wpt-kly -sittings .)f. •J4H-:;"1-V

offK-vi-s Lu at"Miil in Toi P'. -1".

(Ht;iw;i ,llirt
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jr.n

Willi. ss*-.-^, nuiy lif rM-lii.l.'.i liy. :it iri;il. T

jriH;i; or corNTv coi irr, s.- m-i'v.

.snmiimti'iTi of jii.ienipnt .ii-htur. uh.^ii )u-

when tn-

[.t<ri>

ay n.l Mk-. IV^^.

^^h,n f.-..v :,r.. i.iiyi.l>lr in rash. fnrhi^hl.M

wiiiiiiiii t".'--. may Iw ((r(lfr.>(l. sr.Ci.

Jl'lMi.MKNl . S'-' Al>MI>[»TllATr(>N - K'>KrHiN -TriH.MITST —
Mami.u.

ahdlKloiiMii-n; ^f. I'n iiuM-coinplianci' with romiitioti. S'.l. <!"..

ubsf.m.liii;.' livl.fn-. ajrainst. riirlit "f "v.'ditor.'* to iiiip-mh. r>2.

ahi<*>ni .lutlgp. f>f I'ourt of Arppul- of- I*-

n(TOunt.s. (iir*.ri'ri by. in nmrtpan'' a<tiony. f(trm of. S'_M 822.

inlniiiiisrration ai'tinii, n!M>.

odniidistratDr. a^iainst. form i.f, SL':!.

ndniini-'ifntinn. for. tiow nhtaintvi in ( Miamh.T-. UST. IT.i:!.

.'fFoct of. as !.. rr"!iitoi-<' olaims. 920. Hint,

iirt'.t.

adinissi'ins. on. S14-S2it.

nttiflavit iiiHi.-r lOih 'in:!, fur. TfKt,

airain^t oiio .h^f'-miaiit. of -.*>\t'ra!. M'T.

niiifnclnicnt of. S;i7-S44.

appeal from, lim.' for hiini-in;:, VVX 104S.

nftor trial. inHMd.'n.

wnivpr of ridhT to. inn:^. HiiiS.

when ]ii-oiioun<-eil hy .jn.iirial ntiirer-^ in Chnin-

h..rs. l(HMi-lt"l04.

ftlipoiii'in.nt to <cttU\ S2M. Sl'S, S21I.

altcndaiH't' on. "^'''K

P!l>s, S21I.
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u^Mta quandu. SlIJ.

ai trial, motion to >.i a«i*le, lOlii. 1017. llTJU, lUJl.

ill interpleuilt'r issue. 122.

jury (Mst>«. llt^U. 1021.

non-jurj La?*!*. 1020. lo:

tfoud. iu aciiim mi. ll>^ii.'^llA'ut ut* bi-eaciies, 77o.

carriugf of. in .M. ' >., SiVl, Sfio.

ciirryiii;; inio ..j.-nn li-i,. i-i'titiou fur. S44. W*'..

i'eutrai lHHte. dutv of, ;is t.<, 207.

ciTtilicaiL- uf oHiLtT ai trial. « Leu to bt- .iit' ifii on. 7*11*.

(_!hau]bers, wlieu it umy he prouou'iced iu. TiTI, r»7i;. M7.
chattels, were specially iuiJurs»;d fur delivery of, 77;;.

class action*^, iu, effei-t of. as to ptMsous rfpieseuted. ;»)'.».

(leraal errors iu, auicudment of, >>42-S4-l.

mjjnovit. ou. See—C'tXi-MixiT AcTKJMriJ.

louditioiial relief, for. Ihjw enforced. UntS.

OD produciiou of alfidavit. etc., SU.
cTtititate. Sa2.

wlieii to he lakeu a.- abaudoued. Sii, s;;.".

iiiufession of, 701-71*4. ;?et*--(.'oii.\oviT Actio.nlm.

how to In* e.\eiiiied, 7;»2-7!^4.

..Hi.^,.iit. wlieu it cannot lie varied, 8o0. ij40.

ivitiidraivn, SV).

not ai.pealablp. without leave, 123. 12-t, 1002.

lo exercise of jurisdiction, n-. bai- t.. Jipp.'al, 12-1.

I ontempt of. S.-t^—
<

'oMtilPl,

coiistniinp will. v. lieu biudiug on class. ;;i;ii. ;jUl.

coi)y of. to be d-^livered to Itf^'istrai ni; aiipcjil. mui.
costs, as t... when appe.ilahlc. 12;i. 124. 127. l.'i.".

lor. on ijuymeut into Court iu ^satisfaction, 02ti.

in ejectment, on non-appearance. 777.

omissions in. as to. h.nv remedied, M2 S44.

counter-claim, on. rmtion fni. w lieie n-'ce-ssaty. 7.S3.

.Ia(.- of. 82.", KJ(t.

how to lie stated in. S*2,", S,'it».

.sijrnin;-', lu he stated. S^O.

lak*^ illect from. Kin.

• lay of week on whicli i.roiioiiin-ed to h.- sl.-ni-d in. ^2.".

day to show cause, when to be iuserlcd in, T'^fl. s-Ji>.

ilt-nih of partii's after aiguinent. and hefoi-e, . fi'i-t ,,f. Hit:',,

debtor. Sc..—KXAMISATION- Oy Jt-IM,MKM UKrvRpi!,-..

di-clarntory. may bo iirimonnced. 4!t.

when Granted. 40, ."in. ,j],

retn.-t'd uiid.T fni-mcr prailiM', ."1.

def.Tnlr. by, ,\niv (,f. 7.^4.

I02;i.

11.
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defaiik. -iiiiiu ii.-Me. "71, T7l^. v;i;, s;;;, luin,

whfii i.roiii.iiiic.'.] a! ii-iiil. li'li;.

of aiJL»»^iwaiit'(', nil, T<'>!'-TT7.

.iiiiu.-i>. I'm- iro.MTv 'ii'. ::;{,

(li-iiuiie. ill. TTo, TTl.

cjuctiiifiii. ill. TTil-777.

e.veontiijii, uii, 771-777.

;:.M.iis, lipteiilidn nl'. ni. 77;'.

ItL'L'iiiiiiiry ,i;im;ii;i-.. I'll, 77;;. 774.

^..1111!^ n.-i.!f. 771, t;i-.

.-.\.-iiil ,l-tViHiant>, 771'. 7:7.

wUert.' in \<f I'litiTiMi. 77'i.

writ imt si»>(;iai!,v iuiJuf-^.-i, 7:-j.

wlit're wrii ,vii.r;:iliy itulitr^t'ii. iin-i

notice 01 iippfiiLMhrc. I ;:. .;i^. :;!;(.

pleaiiiiig. ill ii;uft;;at:c aotiou. 7Si.;-7'.>I.

ill otiiei' ;K'lii.nis, 7^^-7S-"'.

wiu'ii llii'i'f iirt' -fVfral il.'l\'ii'l;uu.-, 7^m.
'

(if'ii\evy of. Iiy Judge. iiftL'i' ivsi^'iiatioi;. D.

oi nlisGiit Juiljit' ii. ('iiiit f>i .Mil"-'iil. •'

(inllars nnd ceius, simis lo iic .'tJiK.'d i:i, S24.

dower, fru- a--ignii,rrir of, how enl'met.'d, lln;;.

in default nf ;ipi»'iM'ant'e, 77ii.

(jfctinent. for default of nppearance. in. 77ti. 777.

defeiKi.' ill, 7SL'. 7s;j.

i'Xfciitiip:i. v.lit'ii it lun.v i^Mie ou.

ii-. uliere iilaiutift'* ..tlt= <'x|)iif.s itemli-'ilc lit> . Sll.

r. ;\> iigaiii-;t [.ai'ties sul^cqiioiuly aL-iiuiriiiii title, •."'

r.KJ, 1121. 11::

*.'.\itiiiiii:iTit.i, ,,{ any |-urty. nr [j'^ison. f..i-. 1 1 lo.

SPf—]:x.\\;:.\ATH»' or .Tijx.mknt liEBTi'tss.

,
s:;ii-s;i4. l-JoT.

date (jf, tfi III' stated in, S'jri. S:.'.0,

li'^aiU of ]p:iit/ afl*-!- \rnlict, d".'s not piweui. *'>*'''•.

efft-<'t nf nnii tine to make. SiV.'.

interest on. runs iiotwitli.-:taiiiI!ii;; «iiiy of. It;:;.

.liidge at tiljil may order, 759.

! '"a! .Miisi.T-. \'y. w li.-n n.'r.'^>ar>-. lL'ii7,

motion til anipnd. after, S^V S211.

iiuor i,n, ttiitr. )Iii4, Sli8-

nti affidavit, duty of offi.or. s.".l.

r.-t;lirate of uitiftT, Nil.

plac- nf. VIII. Niy.

rime f' i, Sol.
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eutrj- at, vjiriatioii uf, befiu*', f'J". WT.
aflcT. S.li, saa, iS^y-MT.

wht'iv ii> iH' nmdt'. KJO. bCW. VM'.

crruntMHis. (\mrt iiifiy refuse to carry out, S-l.

ci.nr in. how cnrrinied. !<!!. SJS-MT.

fxcutiou ..f. (.y /i. /u. SiKAl^, H1HJ. 11)07. HJIKMUH.

Inii.ls. lO'.l'). 1101.

„H(U(Ktrati<.n. lH»r.-nitV. IIKI-IIUI.

vviii „f ,i.'ss.-ssinii. 777. 7S1. noi-nitL'. \\m.

ji>sij:iiiiii'iit 111 ([uvviT, 1 lM;t,

ilelivery cf chaltcls. im:. \UH-\hk\

lea ,
1- In i--siK'. wlidi riPct'flsary. 4'Jl. -i'S.i, 41i' 777. TSl.

TK"i. lints. iii^'Hi:::^.

* .xtTut'irs. jitiaiiisr. ftiriii of, 8L'.'J.

Iiiial. (! ay he pivcu nii iiiotinii fnr a new trial, xi-.

i{t*l';uili 'if aiipi'ariircc. uu. 7iJl)-771.

in i'j*H-tniPiit. 77ti. 777.

iiHfrt;:n;:t' actit>iis, T.S(i-7Ul.

wlif'i ^I'Vf'ral <!pf*'iHlaJils. 77h. 777.

(ief.-ii. I, 777-T.Sti.

whPTi scvfral defptulants. 778. 7M), 781

ijiotinn for, al't-T ni'it.'aranrt. ta s|ip<-ial!y in.lurs.-<i writ.

7i>4-S<»ti

allidavit for. 7im.

form I'f. 7J*9

afe'fliiiiit. 8t«X an.
apniiiKl inurrit'il wuman.

7!t7-798.

Imliaiis, 7l)S.

asainst oin if stniTal df-

foiidants, Sn7.

•.i.-ctiin'iir in. Tits.

li'a\p ti. lit'fenil for part.

Stfe'i.

on t.Tins. S(4.

s»'riirily f'tr i'i-;s. wht'ii

or.i.M-.-il. T'.ts.

tinn* for moviii;: for. Tl'lt.

wh.'ti n'fn-.-d. ^Ml. STJ-St^i.

.i.'faiilt of .l.'f.-nr... 7s:i.

f.I...<iiilly in.l.prv.'il writ. on. whi'ii craiit.'ii. 7';'.». 77.".. 7rt4-MH:.

l.-'avp to liffnn! wh-x^ granted. >*"--

-iiu',, sn7.

ri'f^-rpncc luay l-c .Hrfri.-I, S'lT,



INDEX. 1601

JI'IMJMENT—toH^iMM«/.
firm, nsninst. wIutc mie of inirtiiors is an iiit'imt. 4'Jn,

how enforced, 4JI-4LM, 4i;t(, 4117.

fnrwIoKurp, for, ftjrni of, f^'Jl, Hii'j.

l'r>r(>Ui;n, lutioii ud, lii,'Mti5.

forms -if. 8J1. M"J.

fiirthwilh, may he signed, Ntl,

frmid. njiiy be set nsi<|i' fnr. Siil. S44. S4."i.

impeachiiiK for, H44-fS4rp.

furtUiT direct iony. on, VJl.

hours for srrvice of. ^t't't.

inimediate, 831.

impeachiiyt for frHiid, iietitioii for, K44-5^r».

implied provisioufl in, in adminiBrrutiun Hifioiis, 1]1K>.

mort«aKe Rctions, S'Jl, S'J'J,

iufnm. in favour -f. how- enforced, HHtS.

anftinst in mortgiute actionH, 7StJ-7M7.

as truxtw, ,^(.7.

service iif, on, ho;v fo l)e made, 40H, 41".

inqniry. special, directed by. form of, 821!.

interest, excessive. rlRim for. iKrt allowed, on .inctim.', ~SH.

im.vahle on. 102, HW. 112:1, 1124.

interliHiifory. in default of apiieardnco. 77;t. 774.

defence, 7S1.

wlien several d«tcndants, 7f^l.

appeal from. 12.S.

irreKuhiritj", in, not to affect purchaeer. llir>.

setting aside for, SW, H.'i7.

issuing, time for. where reference directed, S<>t,

joint contractors. aKainsi some. efFtn-t of. 421. 77*1. 7SI, M)l7.

ludge pronoiincin};. iinme of. to bo tsliown in, KV2.

power of. to vary, KH\, .S:i7. srw-^ai.

absent, written jiKlsment of, may be delivered, !).

jnriMlictinn, want of. in pronoiincinp:. not to affet-t purchaser, Ht.'i,

law. on (pieKtion of. 4H7.

leave to enter on confession, when necessary. 701.

move for, nweiJsnry after a year, Sti.

lilx'rty to apply, reservation of, unneceenory. H24.

litpiidar^'d demand, not s|n>cially inchirsc<l. how olmiincd. 772.

in default of appearance, 7(J'.t. 77i).

defence, 77',t, 7**'.

limitation of time, for enfnning, ^V2\.

lunatic, servii-e of. how ro h mnde on. 41<'. 411.

mandatory, cnforceLiient of. 111!*,

marriwl woman, against, .'{.'>1.

inejining of, in Ait and I'lilm H, Hi'.iTi.

J.A.— 101
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I otti.i

JUUGMKST—

'

minutM ot. bow i.ri'l.ore.l. H^H.
_

motion to vary, ^-i-

wlipii .i-ttl«l I

settlMiit'Tit of, H',i,'. '^-'-

Beiisti-nr's .lul.v n. >-'. »-"•

.. 1... iii-rtiioiitiofil iictwiilistniHliiif-'-

mWotiiiier of i.ani.-». iiuiy l»- inonouiK-fn

mi»tak« in, mucmlnient of, s:lS.M4

„>on,l,, d«y ot. ou »l,i,l, ,.u,u,.mc,,Uo W .tnlnl ..,. -

mortgnge notion, fcii-m of. in. S21. >i--

iuililiea iirovi.-ion» in, »-l. ^---
^ _ _

wlien BvnntHi in Ciiambei-s.^TNi. ,*.

on iinreii'i: 7S7-TlH.i.

motion against, by c-reditor pt-ovin. daim in M. O.. '•«»'

partv adciwl in M. "•. "'*• "''

tim» for, 868. 963.

person i-ervotl "ill.. :.. l-:i<.i^.
^

^^

interpieader issuf. in. I--' I"-"' ''''-"•

jury actions in, lnUM"-^-

non-jury notions, in. lir.'(i-1022.

vni-ations not to oount in time f»t. '•'^•

transfer ot. niien made to wrong Court. Ifffi.

tor. when neoessary, TS3-VK,, S1K1, S1",^M1, SI.,

acoonnts may be direrted. on. bl2.

ndmisfioni- in plondini:» on. .''14-S'.1'.

affidavit, vnider Kiife 6l>3. tor, 'M>.

after trial, 7,-.il, S11, HV'.

„t i-siies ..f faot, Sll. Sl'.i

service ot writ, MiT-Sie.

juilmnoiu on defnolt for part of claim.

detnull "f defenie. for. TSi-TS".. ^ ''. _^ ^

ilefen.iaui. wlien be may make. TS3. iSL. ..

,li-i,ii -al ot. under «i(lo lilC.—eff^t of, !>ik

evidenoe on. under Huh IKKt.-TlW, »<»>, »'

findiiiB of taot, on, 811.

.uriiior dire,iin„s may I.e reservnl. ML',

imiuilies may !" directed on. SI-',

igiiues may lie direored ou. SVJ.

leave to make, wlien iio,r».:uy. sii.-siis.

set 'lown. wlien iieoes-irv. sll.

lepal riclit t'^- nmsi be ,^',i

mortgaee. aotion

noli.v ot, sii'.t.

on. s!».

rsii.

,lef;,ii[f. not eniitled
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1UU3

JlDOMli.M— viil

motion foi .li:- III. limirs* till' ...i V ice of. r.:..'..

Ml'ViC'f f, .-,;i4-5us,

iuifs UlUvt slid

v» of Ci.iin

\ ;;i>o(l vau^f of nctiou. SIO.

n. TIU. 7H.'. M»:. ?Si>7. HIIS, sio

S14. Sir.. Hlill S21

rt'tVl . , imiv 1 iv,i..l Mil. SI-. si;i.

Hule IM";!. uiiiif'r. T!4. Tit."

Heiiiiiil. after *li-^iiii^.'-iil it

ffttint' <lo\vu, '»'<', Sill.

jipecinl leiive. \>y. siiT-^^i:

specially iiidnrsHi writ.

Ml.

,u>t marriwi wnmi'ii, 707

cjoclliu'Iil. ill, i'.ts.

.•.tatciin'iit lit ilaini. when Ilt•^t'^sa^), I'pl'urf. MH».

thinl paii.v. l>y. "i- atraiiiM. :S!t7. :itis. 7Si-..

time for. sctiiiiy; ilnwn without IcaNv, sll.

unnecessiiry. afier liial. cr iis(.«'>>iiii'iii "m C *
'..

where evidciife <l(K-mnfntai'y. St4>l!it.

nmtinn to vary, or set nsiiU'. :[71-;t7:'.. S»lfS. in2n,

iu C. C. L'liw trit'd in 11. »". '.. 7(st.

in High Court case tiied in »'. (,*.. 'iHi.

viiiations iii't to iniiiil ill i;ti.<' I'm-. .">ri'i. .""iT.

niii. Orders rflnriii« to. abrosated, 13!t.

apiieul fioiii, time for, lL".t.

noii-joindi-r of paiiif-v. n ay !». pronounced iiolwitliKtaiidiut;.

non-snit. eaVct of. Utl7, It'lS

plnintif unnot dt'iiiaiid a** of rijrbt. 1I>1S.

plt-adaldc in bar, liH7.

power of .IuUkc to order. 1'»lis.

M'hen set aside, li>17.

he indorsed, on copy served on partiennotice to

office ropy, to tw served on pt

ndfli'd. :i71.

•rsoii-s interested, 371.

: of. 371. .H*1N.

vice of. out of jurisdictii

origiiuil. ne<>il not lo l)c s!h deniandi-d.

orit-'inatiiip notice, nu lie pronoiincefl on. ns4.

iira^'iiiplis. to I'c dividwl into, S'i:i

in. to he luiniliered. S'j;

part of claim, fo he : rded. SIC.

)i'i!i. ! of, may lie proMoiiiK'f;! I'niwitli-

'.

ulicii iiranled in Chambers. 1'_'02. I2i»

lands Mil.x'iiUi'Ut!) di.^-cnvcrwl. l-"7.
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Iiiutitiuii Un, UhiiI Mll^l'l. vviifii li'* iim> Kiiuit. VJtrj, rjii;[.

r<i t'littT, rjit".

(in tlinu". <<>.>M)liiliit.im <•(. llMT.

litiriiiiTM, QKiilnHt. Imw t'lifiin'fil. llII4l^*i.

l>tiwinfi. a|ip«iintmi-)it for. ^.'J. Sii>,

[.nymeiit uf moii.'.v. f.ir. ti<tw .-nfon-wl. KKtti. Iit;i7. URCj. IKir.

n:in.

whf'ii pri^uuicil. Il-t.

(m.viiii*iit rif tii.nify iiitn t'nirt. Cor. hnw fiifdicMd. in'.iT. I'lN,

ua.vii:ie.

wfafii infniit. nr lunutii- t-iKitlfil. lit)'. MKtM.

pfrttoiihi : -lirwfiitativcs. nuniuF'i. fnmi nf. M"J,'{.

perj-iniH iritfn'Mtwl. ri> !»• st-i'v.'<| ivilli. MTl. M7J.

Iinw Hifon^.l by. IIL-J.

MiiiiHMiiii t"i si'ii*', t'lTtHt i>i, ;i7;t,

wTveil with, may iixi.f in \;irv. ;!TlI.

|H*tition to riirry into nfitMiilinn, wtfii It nuiy lif lili'il, S44-S4ti.

TP\ert*if, .K44-H4H.

H'view, *i44-S4t;.

^llsiH-liil fipt'lrttinn n(. H44-H4t>.

Ijrtiripf, fiitry *>t'. DfivH^ary. MJVJ.

iniplifH i)ro\i»ilnnH in. in tutn-tnagp actions. Mil-sj-j.

varying. 7W.
wliHii graiitt'd. in morttfuitf netionK. 7^*7-7!mi.

rw-onsideration of, liy JiidRP. K(7.

rtf'onl. indorsfnicnf 4>n, ro nnfhori/»> ftitry of. ~*\'J.

Ui-ffrtf has no powi-r to nwnnl, SiW.

rftVrfiuf. ilirt'itiinf. wht'u to li»> takpn into M. O.. stA.

ri'l.-ast' of oilit'i' pai'tit's jointly linbli'. wh^n it op.'rat«'v ;is. :;;{).

rpi>r«'**nintivf of rlanx. iiiritiiift. t'fft'<'t of. ;ir>!i, ;tt»it.

rfwrviirion of. by .lurtet' nt trial. 7r»it.

return of. to h«' nimlt". « lifn i-niT*'*! in oiitit otliiis. "Jll, '2''2.

ri'vtrsiil by ''. A.. rcuponMoiit may ronnt'in to. lUKt,

of. on n*'\v mattpr, ovi<ipti'-i> iv(|uii'i'<i for. H44-S-(7.

iTvit'w of. on nt»n' inattpr, i'H4-H47.

Kulr ti'H, unfiT, 7iW-Hl):i.

-arisfiicTion of. how to h^ f.v.'ciiff.|, S47.

iMsrIiariri' of <ft'f.'ii');M!t Ii'oui iiiTt'"!. wlion it

op.-ratpw ii-. *^s.

"iitiy of. MS.
'r.'-iiTi p' ' n .if. when it ari-''.--. II'JI.

^av(^J i';:;Iit« of ah^pnt persons, .'t74.

B(^rrh. B'^npral. for pntry of. authorizwt. t!Mi.

spfvirp i>f, rli-^lit^n'-ine uith. ^^71, H'.t.

"iTfct of, aza.
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jiiniMy.s'r—VuiitiKUfii.

Hcrvli'*" of. rt'lvfriiffiiii-iit iti li I, '<''<. '-"H.

oil wlmm III l-f iiindf. :[T1. '.'•t-.

infmitH, 4I(>, 411.

lumitic-. 41it. Ml.

l>iiitii> ii'hlfil 111 M. n.. '»i,i.. M-i7.

iitii of jiiri>.iuiiMii :;i 1,

ciut ul niiJiuiii. 1171.

lii.Wfi' iif Miiitlt'i- r.i ilispiiis.. Willi. :K;i.

|.io.hiriiun nf ..riLMiMl, ^^ li-ii mni... r"!i r,v .
r.:.s.

upttiiii; ifiii^', iiifiti.iii fur. I'j iiiTviii »i-ivfil with. ".Tl. ;'.T'J.

\\U\\ lllintf.
'.'•~-'''~''-,

Miriiriiiiis iir,i ii> n.iim in liir..- iillnwi"!

fni". "iti.

tr.\w\. fur. X'>'-*. ^i\. >»t''. "^l'''.

*tnir.u-'i- liiil riititl.-il til it"^' t'"r in-i'::iiliii'ii>. Vi".

wli.-ii ..Ui.tiii.'-l !> 'I.'I:im1i. T71. :7-J. s;i7.

;M rriiil, lull-.

«-tlli "f.

-.I'.U,

.'.Inf.-

ii|>|iMirittii.'iit f.ir. M''".. '^-1

ilffiiuit ..f i-iirti.v Mil. pn

l.iHiil Olli.frs, hy. '^'J!'.

jiuwiT .if i:i'i;i«tri(f Mil v_'t'.. <-J',).

pf<>«;ii.-ti'>n "f hrii'f- limy li.- n-iiiiin-il ..n, '^•>.

scvrrni (kf.'tiiliMiis- writ ^-ixMiiilh iiiil'-r-^'H. 77ii. Sm7.

Hi([n;inirp of. s:{'J.

xicniiiir. liiiti- uf, m ti.- .-riitfl. s;tii.

r.-ftilHHlc "f .'Ificfl- iit rriiil. f'-;. 7IVJ.

finilnviih. whi'ii !Hlthi>ii/i-ii. X'>\.

iii<l"rwt'itii'tit "jn i*'<iir(i. f<ir. 7*»-.

iiioniiiiiL' <if. s:in. Sil.

.spvciHlly if.ii'TM.i sM'it. uii .ii.finilt ..I !ii.r-!.r;in<v ru. 7t;:i-771. 77.

jit'iiT ii|'!"';niHH't'. \^ inn ri'fii--f(1, 111

Mptl'lfil. 7'.tl-SH

.ilHifjil from, SlHl.

.^liiyiiis: in-ii'- iiii;:s mi. iit'inlini: ;i|iim-!i!. I"fi4-lt'7<i.

fitriUiL'iT. ciintiot ni'>\>' to M't n^iii.. r..r irn'i:iil:iriiy. s:i7.

PUi'cescors ill tlrlf, iinr ImhiihI by. ll'JI.

siliniiinry, on orit-'iiiiltinL' notice, ninv I'c itrjiiitfil, 11S4.

jiiims ill. tfi t>f stiititl in dollnrs riinl ii'iit-. '*'J4.

.susppti'Hni.' oii.Tiiiioii Ml", irt'iiiioii f..r. >44. ^4:.. '^ll;.

Ihifil party. fMi-. :i;i7. ".!'N.

aenins'r. :i;»7-3!W.

(ilii" for llloviliL' uniliT Ifiilr <'":'.. for. 7'.i!l,

tort (ritxt.rx, iicniiist soiiic i-ffi'<i of. 4-J4.
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.Iflni.MKN'r i':>,ii,>u.'l.

rrlnl iit. 7.'4t-TiH,

r-i ii'K-.i|l"'HMii.. .1 iiM> I... v.r ^..1.1... l-ii.i. miT.

vnrying, :t7I-;i7:i. KIT-M". VW.
lunti.iti I'.-r. I.y i.-r-Mti -.iv.-.! with. ;i7I ;t7:t. H»W».

li'Mv ii>:il-. :t7l :>>:t. hii.

iimtiim of r..nrt ii*'ft"**ni.v m. "*>-*•-''.».

ultra i,r... I'ff". I ..f, y;t;i.

verdict, toiiiiniy in, wlnji rnith"irizt'*t. *•!:[.

uriirni, i<( iilw»-iM .Imltfi'. nmy ("• ficlivfr.tt. Id r. A,. '.(.

.11 IKi.MKNT CIIKIHroIl.
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motion for. to !).• n six days* ni.ti-c. ",7i.

defence nf. how frnnu'd, 4itS.



ItiU INDEX.

m

LUNATICS—t;(i«(i»ut J.

defendant. dflVmls hy cuiuiiiiiu-t'. -Hn\—m
tjiliiuliiiu uil littiii. 4iHi, 407.

(.omuiittee of. to be uiudt- co-defeudout. -ill.

dL-covfrj-. l)j. See—L'lSsCuVEBV.

yuardiim ml liti m for. liuw upi.oiuted, 4M&-4UU. 411.

lio further profeediugs lo Iji- taken until

apiMjiutiuent of, SW, 4Ub.

uuiiruvemeDt.s, uiinic h.v cuumiittei! of. without >uiictiou, 8'Jl.

Ilisitector of Prison;, and i'ulilie Cliaiities «./ o/fitii, c<iniiiiittPe

of, 401).

judgment, ^--rvn.- .if. Iiow to be iimi!t> un, 4i''.i, 41ii.

jiirisdictiou of II. (J, J. us to, V6. VJ, 'J(>, 4itT.

Local Judgws, jurisdirtioii uf, a» to. ViS. lf>U, Jiili.

Masters, jiiribdittiou of. as to, 1»>S. lijK.

inainienauie of, a tirst iliarge on estate uf. 7t~l',.

iiiiii-ried \vuir,aQ, hushaiid ha?, no alismiut* right t^ lie rniiitiiiilw

of. J7ii.

.MaMcr iu Citambers. jurisdiction of, a^ to. UHi, Jl.',

next friend of. action by, -HMj.

subxeiiuent declaration of Uinncy,

effect of. 4n7.

iioticv of luotittn for declaratit»ii of lunacy, liow .seived. r»7-.

to l>fc six days. .'»"i.

Official Guardian, when nppointpd piiarMan ail 1ft.. for. 4m^. 4ifj.

oviItT <leclarinj(. to lie entere<f, SU,
jiriidiulf lilc. action may be continued by luniniitte*-. 407.

plaintiff, sues by ciuimirtee, 4o<;.

or next friend, when not -.t, f.iiiiiil. (oi;. ^^t'^.

Artomey-t:.-n<-iai. 4ih;.

public af*yluni. Mhen conlinnd In. s.-rvicf of. lihi.

service on. of proi-eedings, 2Mi, '*int, rt72.

special caiie, party to. %Kj.

writ of Buumions. how served on. 2H!). L1H».

\ :
M.

>L\I.\TK.VAN('i:. Set— INKANT.S.

MALinors AIJKKST.
JMiy cannot be rwjuhiHi ti. jiiisw.t iiU"*! i'ln^;, l.'S.

rrial of actioi: for. nin~t !"> by jury. l.'>0.

i-N.-.'].! iiy cMiiwnt. l."o,

^L\LI^ro^s i*i;osi;n rrn.\

jury cannot be riiiuJi-ed rn nns-v,'!- ntii'-i inn.s. lo8.

iria! nf nction for. nin>i b,. l^y Jury. I^'i,

.\.-.>|-t l.\ .'i.iiM.iir. I.-,ii.

MAXA<;KIt. Spc—RrcEPKU.
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MAXDAIII^. Sec—iN-'i-^iTH'N.

abatemmii. in prtHi-eilnit:* ioi'. i::<»i,

Ujsdhitf in !ii>t ii!>Uinet-. iiiii> 'u-

action for. ll".ta-ia)t!.

all iMTsc intert'steil. may ln' i ulloil <<ii to show cnus.

appenl from ordiT for, 71».

ppliculiou

'hunitiprs.

fur. not cntertainttl if iiiJuU- by suitor in inT-nii. I'.t

\lh' grnntiil in, i:jlH. 1".

claim f'tr. wlifli it may W iii-loi-Mil .-n writ. Til.

Comniou l.aw ronrts*, wlu-n triantt'ii I'v, lian.

i-osts of. 7!t. 13nj.

Crown, (annul In- uruutfil atrjiin? . 77.

(iaiuapes rfcoviTatiJe for falsi- rfiutii in. i;;in>.

(Iffault of aiiiH-aiiint-e on tipplicaiiim t''>i\ TJ'."!'.

diinanii ami refnsal. proof of. wln'U lu-ti-ssai-y. 7!

.lis<'retion of Court, in crantinn, 7S.

(iiri'4-tors of a (i>nip»ny :mi1 iui.'rti-ri d

(.nfon-Hucnt of. U IH, Iliirt*.

imlorsenient of claim for. 7ii, V2\Kl, I-'.h;.

interlocutory, when urantcl, 7."i, 71'.

.IndsTP in Clianiliers, may niant. i:iiil, Klirj.

jndgmpnt (rrnntiiig, \12fXi. ll'JHi.

jurisdiction of 11. (
'. J, to t'lanl. 7r.-T'.t.

limitation, no stntntf of. applicable to clflitn fnr

Iy«al .Indue, wlien he can crant, i:ii''J.

Local Master, cannot grant. i;i"Hi.

Master in Chanil..M> eannoi -AV.un. M, V.',ir2.

motion for. V2\h;. lJ!t7, i;H»'J.

liy «uitor in person not entertaiiu'd.

officer of Crown, may be wrauted ajrainst. 77.

order. M:ranting. V_".t;t.

Hpiiculable. 7H.

date of, 1301.

.-isfoncnieiit of, !'_".«». Kll"'.

notice of motion for. service of.

return to. See

—

infra.

partie.s interested, may be culled <>n i<

peremptory, may lie awarded in first

suhjfH't to :i|(pi'

enforcement of, 121*!^.

return to, 12M7. IJHs. 1:Hm>.

practice, ns to motions for. 70.

prerogative, when sranted. 77. 7^. 12'.t:'.. !"_"•

motion for. V^.»'<. 1L".I7. VM^-.

return to.

slleu ause. I'J'.Ht. 1

StHtK TJl't'. i:'.nl.

.illiilavir>. li.

COSTS of, K'i l:!n-J.
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MA\U.l.UiS~Vo iuind,

lMerM>[utiv*», tux iiilt'i'f»'r«il witli Iiy Juilifilur- Ic/. 77, lU

fiiitor ill piTBoii c-HiiDui uiovf for. 111)7.

writ of, abulubed. 121)3.

public bodied, wlieii iiwnnlfil iiKuiiwt, ll"J4. r_1).%.

raihvny conipany, iiBaiiiht. 121)5.

returu lo. HI)". VJ*JH, V.Ukt.

tuljudinitiuu on, VM\.
aiiieiidm"iit of, ILItH.

dnniatffM for falne, Hi* H t.

death of ijerwjii niakiiitt, eflVct of. lauo.

demuirer to, prtxeedtna.-' on. 11**.^.

Ms*-. 13<M».

form of. l-ltK. KHJO.

iilijtHtioii Id, I:^^^l.

pimtfdittjjh oil, rJUM, 12!t!.t. l^itM), KtOl.

removal from o3ite of persoc makini:. fiuti i>

r('Hi;tiiiitii>ii of person ninkiiif;, cffe< t <\i. 1:-!imi,

Mlieciul, 121)8.

traverse, how to be framefl, IllliS.

xlHlutory. :.", 7H, 71), VJiKi. 1204.

In^Vet^e of iwue joined ou. forai of, 121>M,

wbwi grante*!, 7U, 77, I21t;i, 12m.

refiisr-ii, 7H, 711.

writ of. alKtlisbed, I21):{.

MAKUIAOK,
II. ('. J. iiioy declare invalid, V.K

MAltltlED \VO.\UN. See—I.NKA.\TS—I'AYMK.NT iH T Ui- <(>

actions liy. Iiow liron^ht, I{."i<>. :t.'>I.

former pratiiee nn to, ;[."H).

agaiuKt. l.'il. UrAK :i."»l. :t.'«2.

aMamny. nuiy sue for. without next friend. ,*i.'i(l.

arrest, when not liable to, 'A~t'.l, 1107.

claim against, form of indon^eaieni of writ. 2H7.

conteaipt of Court by, 11U7. 1144.

<on!rncts of. linbility on, •.i7At^^^. :i.\'!. 7!i7-7'.is.

ante-nnjitini, action on, ;t."l.

jniljtment on. •'{'1, .'}."2, IViS.

form of. ii."tl,

deed, disjiensing with execution of, by, 217.

defendant, as, 2S7, :i.'1, ;i."i2, :i.">4.

discovery by. (Itbl. i{7:{.

esjitiiiiiiitiiai !<{. on aiipMcution rr settled cstiiie. when ne.

1221.

as jndgnient

execntion agaiiwi, how ei

gift to husband and vvift

d.ln li:t7.

I thiir! [larly, i



INUEX.

MAUi£lKI» WOMAN— ru„(i(.MM/.

luisliaiid '*!, iiiiiy <iif lii> wii... :;;,|,

indorHemciJt of i iHiiii LU.iii'-*, i->nn m

1017

ini..i] l.y. r.l. .•;.".t. ;i.".."..

;it[iiiii*i. ir,i. o.".4.

TTI, T'JT, ;us.

I'l.

llnV,

uiiiy Ijc siitia-il :i;:iuii>l, ;.! :.-:,nilt

ancf. 771.

iiiniiT Itiiiv i;ii;l. iii..r:r,ii I,,,.. ;..,7_

liiihility III', uu coutriuts. liOit. ar»;!.

liinn.'y .i)'. ill ('rinrt. piij-iiit'iit uut III', SJ'.K j:;i».

atfl.l.ivii v:,nn-M f,.

in'xt frit'iul. \\\wii to -lie liy, ;;,'>i). ;;,".%,

!Mithi»rity i.r'. ro -olif^ii.,!-, ;.ii>r i.f -ll-i, :;:,.-

11. nM iiiiM' iimlmiily U) iH!. .;.",*;,

.il.jectinn fur WiUit .if. Inw r;tk..n. :;.'..".

wlin may !)f. IJ"!. :;.'r,.

pcrsniiiil liiit'il.ty of, ;'„•,_>. ;j.-;',,

piaimiff. as, ;i."rfi, :;r.i.

jjov.'f nt' appoititin.'nt, yii-Tal. . ,.! 'iiiMi, . ;. i,\_ ,.ff,^,

in-.)in'i-iy of. ru'iinn-- i't'-(i.'i'riii-_-. :'„-.1.

liiihifi to xf'rtiiioit, :;."L' :;."i.

.-utij.Ht lo iT.-rraiiiT ;i;::iilil :Mnii-iii,,; jnn.

I'-iueiiy of, for prot^rtioii of separatp I'TKin-rty, ;;.M.

n^Tiniiit on anti<'ipatiOii tiy. t>iT.'('r ni', ;;.",".. :;'\,

>t'eiirifit.'s of. in ('ouit. traiisfiT to. ^'-I'. 2:'.-K

-paralH f^talv. ;io--fs-i.in of. \\\t>^]\ imi ,.^. ..,;,; ;;-m.

'<|ilt'str;ilinii. aJ;Jlill^t p;i.p.T|y ,,1. y'tA.

f'rvice of writ of siininioti!' on,

.''ttlc.i t'srnrf. appliraiioii t.i i -rll. 1-J1S-121'.-.

ll.Kli

.,.,||,.; ali.-ii .mitlfil ro, .if l.inl|.>\-

:|i.Ti;il (-a.-i'. party to, ,1,^^.

.-Ii.Tially in-lni'vpil wrir. nation fur- jm-Il

sro.-k of. ill CotiiT, Trai'^^t'' ! to. "JL".', 'S'.i

artidnvir

titrr. hy or asain*;!. aitinn for, 354. :!"

of. liability foi . :;.--i.

trospass to *:ppnrnt'' jT-i^.M-ty nf. a-'i"'

writ of iiiiiniions. ,-.; . u^T.

,T.A.— m-i
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MAUftllAL AMf iLKltK UK ASMZi:.

ubnem-H of. .Iii-lg" luiij niM>"iiit lifi'UH. 'Jl.'i.

rertilirut** i>(, t'wriii uf. "'>-.

jlHiKll;'lll Um.l llv I'llIlMVd nil. Tt'-J,

IJtfpUt.V Clflk Itl rrn^ll. wilCU to IHt ti>. Jlo.

l.v- nt, .If*. IS".

llf«i-irar. "lien in ;iit n-. -1^.

.iiilicc of. lit (rial, 7iil. Tti'J.

t'tfti |iii>aliif i(j, 1^1*.

l^KiiI Ktui>tntr^, in mi n-. JI".

ffW. of, 1>ti.

Ut'Kimtrnr, wlieli to art II-. liir..

ifturii \o !" mmlf h,\ . Ji;;.

Yoik. of. lii;:. --Ml.

ii|>|»)iiiiiii>'tit '-r, liitw made. l!M>.

-iuti^* «.l". '2\i.

fc^K of, :il4.

llcgislrais of II. <*. .1.. whfii lo mr a?", ^lo.

retiirnj' to In- tuadc Ij.v, *J14.

loiinrt' of -.tiir.'. 177. lSi».

MASTKJi. ^i^•t—Ai>.Mi.M»iHATinN — I.IKAL Masters — Mastek in

t'HAMBEUM — Master ix Okih.naby — MA^rEB's uimE —
.MuBT(>A(iC ACTIMM OKIlLOtU iH- CoiBT—tJVlETIM. 'rill.l.>

—Sales »y the Colkt.

alistrart of dth. -iilli. imci .,f. Iiom ilfi.Tiiiiiii'il hy, '.t-'L'. !Ch!.

Set-—Aii.sTa,\cT or Title.

at-comitiiiy parlv. ini>s-i'.\ummalio[i of. 1mi7, iMCi,

siircliarj:int.', !'M>n.

iHcoiiiii^. ;
" mattt'i-v ivinliiin to, iiuiy iiniiiin' into. 87-, !'"i.

ii S^if.ns a.s to. Imw uxfrli'iiictl liv. !Mf.t.

urti'la\it. to refer to. as exliiliit>.. '.M>7.

iMin-iiihiu'iit of, iimy Iw allowed jiy. lUu.

iipiKjiiiUh.^it to ast'crtaiii. wliiit jolinilted. mCV

briumiiiK ill. hefoif. Iiow eiifoict'd. iiiu». 7111. HU.

tToss-cxamiiiatioii nn. '.Hi7, IMHt.

liliiiL'. Ml.V

ft.iij, of. in oHi.e of, '•7.

dii'<>rii' II to lu'iii;: iti. ivitlioiit wanaiii. siilticient. '.HtS.

dUpulfs a:. lo. ain>ointliieiif to a^srerlain. '."iH.

duty of in-countini: piirt.v to iiiakc out. '.hi7.

itfiii- iu. to hp iiiimliercd. 1«'7.

u\u\ npi-oiiir d.i> to iix-fMiiiii "tiai ailniiui-d. and wlmt

rout*->ied ill. '.Mi'.t.

oUjfriii.ii to form of, may li*- i\;iive<l. '•"7.

pnriinilai-^ nf ,.l.i...ti..n- l... to !,. d-liv.Ted. -tlHt.

M'lti.-'d. may in.;iiirM im-.. '."'I.



IM'hX I0t9

MAfTKiC—ro(./i,.wi(/

lucimm-. Miirliai^iiliK. '.«.'.

WHrnilll 1. 1 jif'Ti.-'. .,1], |.,ri,i i.[. '."',1.

vt»rif.viii;;. tut?. !">.

iT.«--,.\,i[, :ii;,ii,,|i ,,n iiili.liivii, !hi7. t"i!t.

I uKc- •>{, INlT. iMlJt,

VnlK-hiln:. '."'T. IMIS.

1 k'. "H.'ii .,.|i:,..mM, Imi", :h.T. '.M.S.

.lire.lin|l^ ||,|,.\ \^- ;;U,„ |,\. ,n ,u. -MlT.

-mil* '.f ss ,m.l iiiui.i-. '.HIS.

Miirtiini :>< \'vvi-i-.] ..n, !,.,„ r.n'i.; \
i jiu-u, '.Mdi.

ti.ItiiuK pill tie*. m;i;. \i;7,

iij uinriuiiiif itrti-.ii-. :.;:-j. :;;;:;. 'n;). iit;i'.

S'-.-->I..ui...M t Ai [IiiN-.

ii'ljiiiiiiun'-iil .if ii'f'-itiii I-. I.J. s7ii.

iuiiniTii-.rriiiinii miiuiL i...\\t.i-„ ,,t". in. '.H'.t-'i-j*.

f.Hiii iif re|...ri ill. '.117,

iiWini"i<'ii- l«'t'..n'. how in;i.|.-. '.»*'.).

.lin.v uf. in M;,M.-i^ (H.,,k. ;.1M.

i>-tii>!il ,,r". c.Ki^ 'i..;i*ii,ii.>.i i,\. 1:174.

vviilnlniwiil 111', liM...

Sif^An.MissioN-*.

Jll.I.-.MilIii-llI Ii. ii-. ..lUUIi. •.'"<.<.

j|.lM'lTi;'flii.-m- W'l Mi-iilur-. .?<.. ll.ll.^ uPl.-f. '.HM,

tnnii ..r. !«n. ;.(>.

.liM»'n>iiii: iviih. '.K.4.

uUwi *|i-i...|iscil whli >|„.ii|(l he

M;,h..i 1„ ,.,.,,.„,. ;m.4.

II' xt I.!' kill. IH'K

•..i!.
. s.'.-- sai.i> i!V rut: <'ui-m.

iilii.|;ivit>. fiiiiiii. '.>1.".

fvificticf. \>I.>-ii ii i,i:\\ hf i;iv.ri l-v, 7o7.

"f i'l fi-"i"- ^-l"" M'i-."inv. 1.1.-.. S... /„/r"-n-l...rt.

ii :''> ni'i li>. I'M''.'.

<ii.-itllii\vani.e nf clahii Uy, '.mm;.

UM.iii!.!- ol". must 1h- liii-i .] Ii.-h,!,: Ma-i.-i. '.tli:. '.H4.

!i|'i.''imiiii-iit <.f, Ik.vv tn !» !;nrit!.'i] III i.Mrti,.,, iilii. ;ilt.

iiit.ii.l;iiif.> .11,. .'..-i;.

tU'finilt ill !itr.*n(iiiiu. .-th'ci ,,{. '.iH.

ilfl'.'Il.lmit'. li\' Wli;. ill liiiii.:,!^ ., -lii.h- til [»

1.

^tivci-il limy Ih- iin-!iiili..i in ,ih,, \v

tiiii.. fni- u.iiiiiiL ..11. .Vii;.

iil'liill-ati.f. wUiT, Mi^ii:- ,-.-, 111. ai.i"';i! lii-, ]"*'.}.

;irt.-ii.;au.>. .if ).a;-:-',- ^-.i.. Ai;-;.- .u]-,'-'.

\v\-.\m. '.HO.
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.\lA(*TKi: '•„„,,„„.,/.

aUUiiMlf'T, Qlil.\ art lie, '.K'.K ''-':

li.'ik i.l'. imi.v M.; ii-. .•;il. ';i.l,

liHirintfi, t't't' t >"iiiil ii". IT^. \'U. -U'.'.

tH..,k of, li.MV (w li.. k'l.t. :'<lti. :il".

oioKe i.f ri'ttiviii f ti' I" ii-<t"l lit. '.lit

I kf iUnl imiMT^. iiiii.v ..i-'i-r piimI-I' iini ;. '.ntj. ;m;[.

uf itcf-otiiit, ln»« iiir •\it[«iu>-. li'l'iii'. "•". ;hi»i;.

vrrtitii-nif 'if, i- ;i i-i'"ii, :ii i.

'M'MiI tr-<iii. HN»4.)nlJ.

lilh « -.1, lint), ItHiT.

u.,;.... !. u, ->• -Miv-.i. ]<XM.

Ml' ileliuilr. \m.
pri3ft'*'t\Uiu*^ hif'.r. , ''IJ.

..-itlliig. '.iij.

• <: ii;> iiiL. ftfii'i' ri-jp'pri. Hi:;.

i'h;.riU-v. jiirlMli, fiMii in. ii'U. uj;;.

iliu'y."*. nor i<. li' '.iMiit'iT illlo .till'*' ..f. '.HIS.

1 r'H|ir<»r'*'. liiiw |)i I. '.""."., !M(ti,

• .iiiluB i:i .u'rtT rill xi>;r'''!. '*"•'>

iiiifi.-'r tin, '.i'»i.

j'iirri-s niitli'il [•> iiit<r -i mh. ;;71. '.""•.

ii..t i-..f,Mr.'u. .;'iiti..: iill-'-. !h»*I.

. Ij^". i.iuy roii>iitiitf, iM^s,

iipiniut siilieinir I'it. MiS,

;ii)|H)inriiit lit 'if PI. lii It'll' ;..r. -hfJulM li- ^':.l•. ,n

<.-r» .if m.-iiitii r -if. r.iH. >.!. t.^il hy M'l.ann.. -.]-.. \-..r. '

:;j.

^1'

ii)

•y

clerk of. luiiy iivt .i^ jnnTii>i,t-i-. :»;;i. '':;:[.

cittsf' of hfiiritiH. l'>. ,:ini.s t.. h,- ii.iiiif.l, I'll.

'-> )» 11. .t.-; .11 M,ii.i.-i-''. lH'.-k. '.»U.

Cfllllllltt"-. illi["ii'ril.f (t . l'. Ill W !:;!. !<• (\, '.I'.MI. '.i',t;i

l-ir-^si";; .n.-.Miiit.. I.. ,»].], ..ii.r 'i-n, (.>•, ';:>.

imyiii:.' Ml !'iit,T'i-i.*. t'l iiii!".,iir litiie fm- "."li!!.

iiiiini'':i'iiti')[i f'.r -.!-. ii-.-. |pM\...r .if. t.i nU'm. "*'*'.

condiicr nf rt-f,.j,.ri' .'. ^CA. MIS.

nr'*i I- . i'lii'Lir;:. '»'"..'i. .^<l'.t.

Jli;:.:.i fn,;:,. Mill.

.•iiifinnafii'n nf n '!; ut. }•>". Tf'.'.. ltN»;,

conrcniiit "f, Ij.'w piiiii-hf<!. T"", I'l"-!.

i"i!iwyar.'i>i, in.i; >i.i -fii!..r( i.;.. Iii.f,,

px*"'mirin 'if. 1: ',1 i1ir"i. '"»•'.
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COpi** i.f ilni Ulii. Ill». V lit-;, |,..T ri< \., <\s...\ l.t't.Hf. l"***.

I'J \> llHlil tit I..' t'MI i-l,'-i. I"*^.

cwti- iiii'l i\|.''ii»'-, n\v\ itlloM, *T_'. v,c.».'Kit7

(Uwrftuiii "i. n. to, ill miiii Mi-nMii..ii n. in .-, f^tii.

imin»*i> jtiU-' tit.j. >.tii*it.l I... i-i,:,, ,.,! i,y, ',»i;[,

Hnli.-ir..i- iiii:..iiiiii-.i in r.-|.i'.. .,.!,! ... ,|,i-, ,.t, ••*;.

'aIi"U ntit to 1"' lii'.tripli ill i-*|"ttt u:,t\] v.-vi..i,.ri. li'.s*;,

Court iMiy f1i>'])fi*'t' "f n^--. \\iil;<iiit ! t'-'i'^ri • ii>. ^H'l,

TmiPt til Am.i'jiI. i« nil nlii' fr '1'. '^'i'J.

creilitoi". tiiii,\ mlvi-ni'M' f.if. ttuj. S. - rni.'i inH-.

.|H"if -f.s.

ii.lv,>ni-tii'- ' 1. 1. :•' 1.

l'..M!i ..I'. -."'I. ['W,

'iiiith- "!. 1.' I'V '. '.'"' '>:••. ''ji

iHiii.r, ;; ... 11. !•.. .,
. : r-.M:,iiv« ii» nv

93S.
i-'wt> of ia-i.\iii'.. I-::!,

'Uvi:..Miiii r. :mm"-. ; fi- . '."»;.

f; 1-'.- -nr'il..: J" nn.Ti.I iv,,,,f, ;;:;. s7i.

' -,.!'!'; uf y-\' ,'>. !. py 'lnii;.. '*•'.'.•,

.Q«tiTiitii,'_' ;t r';i... ;i],]. ,it!-i.i.-iM <>; -.li'itor for, StlS.

i:'ih!lily t'.'-- ...-I. ii, ' 1-,' of r.-fii>nl tn

!'•• r''j>: I-'!, m;".

'li>;lrM«-illl..- Ml r!;,i|^ ,,V. rll.;i..;t! |'l-,.-il. '.Mill.

; i;iiM':'T r!;i;Mii,- n.-. inii-r cn.vi- rlnliii i;i >t, O.. '.i.if,,

/ri,, *f.;„.,'i ni. |n:iy h,. .li-|,iih..l in M. ) >,. '.HH',.

<>i!i'-r fifiiiii!--- niiiv .n'.r—ii •I'liiii <.f. '."":,

^.. ir;'> '••' 'n*!-. \vli..ii nor iirilffi-l j;.Minsi. tX''.

.Mliill"!- '!'. II-* :i c'l;i^>. ii]:iy '..• iipinMiitP-I ]y. vt'S,

fn«"'-f\;iii;iii-inMn nf ;ici-.niiuii)2 ]i;irty ti..t"iii-.'. !""7. ;Mt!t.

dpfitli "[. ;.,.;, .litis r'-f.M>'i''-... !ti::.

di' di'- ill 'li'tii. to |ir<-u'<f<1 with v-'f'-rfi!'
. ^T^'.

dfH'.N. .l.'lh.Ty. ;n;.; ..v...-ii'i.-n ,-f. r^n. : ... .'in.-. !.im;.

.lpf:inlt in n^x-yilli; ••r-U^- <'U limv pMiii-ii.-.i. ':i''.i. '.H^.

I'lTli""'-! ni\ :'.,it: III, ;ti'4,

dpff'inliinfs. hy writ, in iiifiriirn^p ni-(ion«. r-i in'-rit'y. '."*.';,

(iepn>iti'i!i)= in :ivniili>'i' jwii-ii. wli.-ii .", l,]..!;,.. l»>f..i-,\ :mi;;.

fiirt^fliiip ""'f. wli-n liii^uii;; v.t'lio.-- 'nnvinf. 'H''^.

dicnlli^wniH-.* (.f rinili; liv, npii.-cl I'l'^ ;: ,
!'i"'..

disolmref"-. t'iT '.<• ! ! i-.'ir.;iit 'iirr. uiV;..' ..:'. '."i"*.



16-22 [NDEX.

iliM'm-fi'.v, iiiiiy ;:ivt* diji-irinii ;,.i-. iMij, :ti4.

tlet'ault in umkiiiu', ii»\v iJiuiisbtHi. •i:>M. ,'h^.

(IL*cTeti(m of, ns i-> (-out** In iiiiiiiiui>tratinii ainnn-. I2iil.

(lispfiisinfi wirli mivfrtis*.iiit»iit, \HH.

'.TTirc tjf .jiiiiziufiit. s>;ti.

>houl(i !)> siaiMd in rHiinit. '.n:;.

disciiuilillciiti.iii <.f. rliitii;;^ of i-f-ffivim- in ca*** of, S»>*_', StKJ.

dociinu'nfs may .Utm. r p:..iin'ri.,ti nC. , u i'Xiuiiiiialion. 'mV
it ij.

aiJi;..Ml fr..iij .lin-.[iuii ..f, t',,,- i.nMliiri iuii ..f, 'I.Vi

• iifoieing oriitT of. fur iiroiUuiiou of. 0!tl». ;mH,

(liny of. ro 'li'vist' >iftfiij- flud l.-nst fxpi-iisiw niotle of i>r i

I'm.

m

HrroH".>us .i;i,|;;ih..nr. ii^M.v r..fiis,. u, i.ni> .! mi-lfi-. '^71.

HviiiPiH-f, U'ftire, limv tjik^'ii. T"T. mcj, '.Mt;{,

< ori'ijlKinnivt'. when iipcest'rtr.v. ',»>:',.

in sin.porr of ;ii'>'(nmt, r<> ;;iv.- ijii'fcii.in^ as ro. ^1*'.

!i;ay ..n(^r ro I-.- rakfu liffoif Kxaiiiiiipr. 'J<t2.

wli.-ii ru l.f L:ii.'!i ((,/ ...-I. TmX.

K»H» HU[,iui~ ii.-ii.)>itii.ns.

i'U'.muiatiou ,,f jn(l;nii('iit ilrl-ror. may hf i;ik.>ii ii.v. n:!.".

parties, may givp »lirt^-tion.s iw to. ih-J. '.«t;i.

wiria'*M'>. ti^ay tfi\.> (iirwri-m- «s lo. !in*j.

excepriotis in writing, to niliiiL'. or liiidiiiu' •!'. unn.-c-'-iir, . '.

*:x fifirti: uhi'ii imt to pr<H-e«Hl. !H!I.

*xp*^t^. rajiiiot employ, :,l(i,

frii-rs. '.liire of. nor ro Iif hi-.n>i:lit inm 'tWcf •<{. '.ut-*.

U-i-^ '.f, liow piiid. 17.". 177. 17'^.

liliiiiT I't'poi-i uf. n.'.-.>-vitv {„r, imi.]. IimT,

nMiJir .,f. r.. I,- s.'i-v.'.!. 1««M.

plii.f fnr, :(!.%.

lilinc-. whtT.' nin'!.'. on n'f'i--i!r,. Ii,.f,ii-... ;ti".

fuiiilus officio, wlit'ii liM ].., IM'J.

pen^ral powern of. on r.-fn'.^in-..^. '*7n.s7::.

hfiirinp. rlose of, itj 1.

].arrt.- r,, 1.,. nuii-i..,; of. ItU.

fo i.r noi.'.l ill >r:i-r.T\ i'.,.,U. ;ill.

MitI: Coiirr. an nllir^r of. *»»;•_'.

iiirjipn.'irat4'<l, l.*M'oniiiiLr. ; .-ii.|:[,j i-'-r.T.>n. .-, v.;l'. s.;;:, mi:;.

improvement*., ni;n allow for. '^7'J, s->H-n:pi.*,

S«H'

—

IMFR()VEMKM>.
iiiiiimhnini.'^. n.ay .ii;v. t i.a.v;i-iit .,t. !'*i7.

infant.'-, at,'-- <if. uli.*n to I-.- >rar*-<i !.y. in r.-'port. fn7.

inriniry l^for... rr, ^'iv- iri>.<.ri.iM- ;-- ; •, „<]>• of ;,]..>...m j-iir. ^10
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imniiry bi't'ore, int'liuiiiiuij. to 'Uli-n- mUi'i'

luiitle I'.v. ?v4;t->.M.

inspi'cttijii, iiiiiy give directions for, Ut'i'.

party coiuliuliii;; I'l'if.iin-'. .'Uiill.'.l in.

iiwuraiK.e prfininui. wln-u In* uiay ;tl'ni\\ T'i iimnL;!;;'

iiiiiTt'st. ai-nais nf, allowable liy, smi.

uiiimity, on. wln'ii allnwalilt !i;,
.
^77

couiiioiiti'l. iiiiiy lie allow*-)! Iiy. *^T'J,

creditors' rlaiins, may Iim alinw.'.i uu. h.\, l-V.t-I

i... uuW\Vi\ to

H. '

.M.t« on, !''. It'll'. ItiK :mN'. '-'I'-t. ;tjn.

exectitors, wiien i UargeaMe wiili, \y. "^7.".-bTi.

pxorbiliuit, wiieii ilisallowcii, '>~\.

lOfraoy, -wheu allow^l on. I»y, S77. >M. '.•!:'. '*-*>.

luortj-'agtH', wlien he nuiy be rli!\ri.'''<l uiili. Uy. *»7

See—MitRTiiAGE At rIl)^s.

pitiTiierRliiji acronntfi, ulu'ii pay;iM>' i" .
''7>, ^^l.

policies of insnranL-e. when piiya!].' 'rii, '^7*<,

principal aud agent, nhnn allow. -il I.twifu. -^77.

trustee, wlien olinr^oalil'' witli. b;.. '»7;; "^77.

jnd^iiien'. tanuot trn behind, IMi].

restrict relief awar'lt^l by, '.ml.

^iiiry of. by. lL*i»T.

li,fiiH st'tiuli iii rn-ditor obTaihtitj;. iij;iy I"- .li>l

nlti.-e of. ;t*Hi.

.Ma>ii';'s oiili'e. wlien to be cairied into. St>4.

may refuse to act ou. wln'ii erroneous.. STl.

office copy to III' s.-rv'-d i.n piirti.-^ jidd..>tl by. "^i it;. *"i7.

iilSt.

parti.s -.-ivi'd with may move again.-t. i^f^S.

:ilti'!id |i'ncc'>i!in^-. 'T-

liow.'r I" .ii>i"'n.s.' with ^.Tvic i,f. stir,, ',I1U.

>..r\ir.. ni. u;, ;.,,rii.v- iidd-d bv. -^i;<i. v-.s. 'Jilt.

whfn liisH-'ii-.'M with, to l--- >tiU"d in

jurisdiction of. in f liiiiiiii.-i >. 1--'. '—"!.

just allowances, power to iniike. S7-. S'.t7-Ui,"'.

leavp to atti'ud proc*i.-diiii:.-. b.'fnrc. Coiirl may zW'-. ^Tl.

legacies, imen st on. when be may allow. •^77. !'t;>. li'Jif.

Master's hook, how to !«> k'-\'X by. '.in:i!ilii,

adl:li^sion•. f. be enter. 'il in. '.Uu.

rli.';*. -if hearinj: to bo not, -I ii!. Mil.

mnv iipnoiuT dav to a'^eertain whr.t admitte^t and what ci

. l:;7:i.

i:;74.

reit..;-'.
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luurtyaijet, whvii climgcalilc wiili ic-u. S7lJ. b&U.

ueglect and lieiault, iuqiiiry aa to, 5T-. N^--^^".

uext of kin, may aJveitise tor, IKM.

oath of oHice, of, 174.

objectious iu writiuy. lo ruliiii;, or Imdiiiij of. tmue(f>siu-y. I'li.

occupatioii FL-iu, may allow, S72. :^S7, &>*.

Sei- UCLXi'AriO.N llL.M.

office of. See MAsliat's OiTltt;.

officer of Supreme Court. High Coiiri. iiinl Court -it .Vpi.t'ul. b>'<2.

opeDiDi: I'efeieuce. Ulli.

(in!*T aUiiiug parties, may W made Ijy, '^W.

discharge of. fi*>b.

I'liier^ Ifi I"- Hle.l in >.iiii.e of. I'i."..

truUMi.iltul ill .Iom; .;f i^^f. n-me hy. 'J1&. 1207.

Itarniii'iiiiit liik-. pi i-uu^ claiming, uol to be addetl by, SstJ7.

may move n^jainsi onltT, >0S.

l>;irtie>. adiiiiu m ..iiue ,.f. sW. S(!7, lt2i>, !Hil. See

—

Fakiie>.

effei'i .if. ,S)17.

iuhlf.i in I'Hice cf. hound asi if origii.ai parties, Ml'"..

action wbeu deemrd ti. In' cLHinin'iieeil

ai-'aiust. N>7.

(onstitutiuj.' a fliis>.. «olicilor amy Itu

jlppointed for. SOS, Hm.
fp.ni what time Imimd. NUlI. ^^'17.

may move jigaiust judpmeiit, 8^i^.

oltice eojjy of judgment to be .-ler^i-d ou.

Stlt;. sr,s.

atleiMliiim- uf. may reguhne. ^74. S7t',

cLumin;; hy liil-' paraniuiini fn I'laimiil'. >''i7, Stib.

discharfiing ordtT adding, S''.^.

tilling different cliiiraitii >. ^liT.

may lie classilied by. ><i.>,

examiued. 1*02. JKlo.

wiinesses. I»C»2. '.m'm.

must raiM- all .iii.-Umh- n-li'-d nii in aiip.-al fr'-iii. '.*Vi.

ii->ii,.. (,.. .,i" iiTn<-.'..iiii;;--. v;r.,

punn.-i-^liil' arrtuinr-. ilil'T'-t .n. wiicn alli.w.i!.!.' hy. S7.'*.

payiiiPii! -it i,.-.n. > inm luillk. h'.u dir-H'ted by. itHI.

I'T iiur nf, Ciiiiri. sclii'didf rpiinii'c.l .if. i<i

repon. !J14.

penttrntr lit', in-rsfni- a. -piirinu ii;i'"-".-t-^. wlifii added b\. MiH.

.'tore. WW'.

di-|int4' ciaini .f. t«"i.

.; i.,.j,.,-.i,--!-,taiiv^ r- t- Hi'

l-hiinrlll 'ri'ii i.r, ii.ii<t

, relit. .T

plniiiTi:: r-ir -iMiiii
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pleadinK". oini-^i'JiiJ- in. iit.i imt allVtt m.'!ii'!iil iimwci.-. i

relief given ht-ynuil what claiiUftl Ij.v, I'ttVii

pow<>r> of. general, in inking ut'Ct'Untn. sT'J-'.""'.

liot all't-ctLMl Ijy Miui^-lc.ii ill pl-Miin.:;-.. m
triiil. S71, S82.

pi'ioritief; of i»ailit*s. 'J^U. 1)^3.

pf(K-i^tHiing.s Ix'l'uri-. iui;. ui. n,- t,.. '.'1m.

Ik.'.a ..'!; itl.M. !il...

regiilaU'u. %7u. !^71. 1'Im.

uotict.' of. to partief. int(.T.'>t.'(i, ^

li. lie cai-i-iml uli (/( fli' m ili'i'i.
'

production of ilofumeuts-. may i:i\" (lil>c^i^lr.^ I'm'.
',

reuMons of. when, and lum. ro lie st,it"(l, yiJ.

reteivpr. how apjiniiitt'd. Ity. Set— iiULEivn;.

i-efpive 01 titlo.-«. Seo

—

(^K-ietim. Tiii,i,>.

rffereuc-e to, 8tjli.

adjourr-iiieiit of. Master iu:\y ;illi>^. >7u.

IV;l>..n I'f ! I'M -I;U>^i

1....);;. .s7n.

i,;K.-k. viH..n.'H nh. :h]m.

chan.u- of. 74i'. v!::.

comlurt f.f. wli(j entitle'l tJ. b>'A. >)ti-"i.

niii> tie clliUigOtl. ^I"J. !5'''.',

* ,.nt-r eliau-^:iii?. is apt""''l'il'l".
'

l-.iviy It' \\li-'hi tr;,ti,-;.'ri'*<i. i

papers. S7u.

.iiiitzuii-m lUiectiut: lo lie l>ii>iii;lit into .^1. '

may be di^iiensed with. ^'^i.

u^'glecJ to prof^eeute. 87".

ifjcnin;:, npplicatioii f'li-. '.iVl.

order dire-Miii::. wh.'n t" !" In-Mmrlu inti. M. n,

place of. liuw dei-niiin.'.i. m;j.

rliauie of. 740. S*12.

pro^'-'-iji.L'- oii. bow re'_'ulaT>'d. ^7i'-'?71.

ro I.e ial;.-n -/' -J/- /., t/i".-m. "^7

*.oIieiiar ronduclin-. duly af. s*\i. s.;.",.

to be l-trosecilted </• </m (/.' >/i"»', !?i7M.

vat-atioii. may iii'.i.-.>..d witli. in. ^7m.

removal of. piiudini: referen'-'. '.n.'i.

rente and protits, i aj" take aecouui oi", "^71;, ^^". '^'<"'. "*'

report of, accnur.l- .;or to II' -.! >i>i:. ,.: I'^.-ii.ii h,. iM L

administration aetirvn in. fni-m nf. Ml.''., '.tl7.

nin-nij ij of, jfi-T •iilinnnriMi:. ;»!.«. liiur,.

nffi.i:ivi . ^^!l.•i inadmiv^iiil.' •.
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ii'liuil -if. ajn«»'iil fr'jui, aitt'i" ..'iinniialiun. I'tii."), lt«iT.

WMr. nf, miU. IMIJ.

exideiiiv. uu, )''"'J.

nul. Mil ijue-tinu ul', I'Hilt,

beariut' <'l'. 914. lOW).

liiiv.- ••<. Miisi.T iu CbiinitHTH may

v.lii'U refuwil. ItxrT.

l..»:il .MaMvr. I'MH-li'li:.

.Mii-'.-r ill Onliii.irv. liMH-inli».

uotKv ol'. I"n>. lull.

lulin ul. inn.

unliT iiti. Ill r^iu* >:ioiMiil-. 1"1".

iJiU'tii-- Hiititleil tu, lliOy.

ler, DW.
lit'ler«H, li.HH-l'iIJ.

i\t''Ten<_'e liark. -m. l"ln.

>.>aiu^ (iow-n. Inns. (lU.

tiUiO f T, Jiiir4. liHllS.

vacations i.n ;.) !>* rt-rkuut-ii in. Th

when siec^^-afj. i*l~'.

wUo eiititl'-'i tu appeal. li'tjO,

I'irtU'iay of infant li.-iu'ti. iaii.'-. u h«-ii '•> im .s;;it*-

.Ipricfll crroI!^ in. lnnv .nri.Tieii, VUfi. It.'lji;,

I onlirmnrion of. T)'.!;. .V.7. 1"X>4. li"tu, ItXitJ.

clt-rirai terror;, niiiy b*^ iijireti-'d

withstanding, liXKl.

effeit of. loot;.

urii>'[- fi.r. til !»• ^'lUert'il. SiM.

wIh'Iv n"'->iiry. ItAK'i.

unin-ct'j-^ary, ]imCi.

.ij*t>. w!i.>n n«.t to Itf iiiM-rtfii in. ;miil r-'visioii.

matti-r> allectinc. may !» stattti in. '**V^.

(.'mrt n;aT refuse to act ou. S21.

-l.ii.' i.f, '.(12.

iliiplitatf may W tiled, yifi.

... i.I.'U,-,. u'>l fii It- s.'t nm. >! i-.'-'iffMi in. '.tl4.

tiliri;;. '.'l-'t. I'ltl. i*17. 1'K.M. VA»\.

;i.'....-.,ary Ufuu^ iip\"-ii]. .*'.•. lOtts.

n-<:}r^ of. 1" b.' MTV'd. Ul--.. 1im4.

iinjti. wb- i> I'l l.'p iii;tdf. '.H.'!.

form of. 1(12.

ir.Mieral, \vb:ii i^. UlL'.

issue of. HI 4.

gfant,

il iji.

U17
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rfiiori 1)1'. iiiiuifi'- I

IMH (I. I'.

:iii>tiik.-s i;,. I,..w r.

uniiii'j>, ri'tt-i'i-i'il ti.

uiui-isiui' ;i'-niiii>. ii

..l.j.lUiill- In. IKM

must liir

wvicteii.

lia\fii'-iil .if liiniii'V im.i

M'a>'ih~. wli.'ii 111 in' .-la

N-M ih. ;•!::. :•!:!. ylT.

u<h>rti.-*mwit> li>W' ".-tHl

with, iti::.

.iliiji,i;iitiin'm <>\ -iili.'iun'

inr I'Li-s, *J1J,

*>L.-, manrr* all'frtiug,

\n:i.

Uiimit'" iiK*'. '.'IT.

jii.biii.'iii. Ml^i^,. <,r. liis-

p.'iixi; uitii, :ny.

\-'.\ aii.l .i.iaiilr. '.liM.

^.1 niM in. \,v:. 'jU.

i'.Ti,.,i :ii.",. 1 ;.

II. -. li.'.iii!,. .,1. 1,. i„. .niii.'li.il. '.tl4.

. ;t,s;;-:.^t. u<r,.

;lk.'ll ! 11, -I .,|.!"-;il. Miv \-,ili\.Ml.

'i.'-ii ifi;- il ill .\I. 11., '.114.

a u.ir !.. ;ilnl ill M. < ».. Vil4.

nU. Ihi.v /lr..,.t,.,i i,>. '.lit;,

ill. LML'.

im.
.'1 1

>ai>;>' iiH a «• rtilii-iin- nl

-tl,. chilr to h.> atiarh.'.i

-..[.aiMLf. mUih is. lU:;.

y.[;liii;r. lUl.

(iiii'iiMf. .'iiiiil.-<l Ti> ii.ii.i- Ml". ;M 1.

Mwiiiil iioi -.. Ik'.v. 111(1 ivtVvHh-. , :'Ul. U'C VV.',

speei; ). ^\iiat iti. '>1'J.

riiriimsmuct's. ma;. >\i\U\ ^T-. '.inn,

ti-aiij-iiiiiiiiit: from oiif miIi.--' fn aiiMtlu-r, ill.".

\ai':itionj>. iw.t to !» ri'i'knii.'il in mi:i>' for a;ii

variari'.i;, •(. how niatK 1""4. mi>\.

uariMiit to -f'rtlt'. iiU wln'iii in tn- >-'rv'"l. HI I.

uIm, i!i,iy 'iiji^-a! fnin. liiii't.

resiiU'iu'.' of. lo ln' in ruvintv. ITH.

l'^'^t*', may riik? aconnts witli. s"'-I-SSfi.

au-'iu. wli.'ii )].> may rh;irt:>> with. -^TT.

lin'iinin^ of, ST;1,

inortcactH", wbpii lit* may !>• iliai^-'il wi'li. ''•T'.'.

ptT-onal rt'i"ir.'.>-''inatt\'''. wh.ii -Im..:''! 'Aitli.
''"'-^

inisttH'. wlipii I'liarciil witli. "Tm'^TT.

Hiihx of ^^lu^^ duty 'o .,ti>. iv.>. '»7'».

niHnc of, api't'iil front, liin'.i. Mil.

salf?; tty, iir(K'i'fliii ii. ;c*i-'.'."i;». .•<."— >vti- -iv ml- »
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silHfdtilf, lo lie uiiiitiieti tu reiiurt ul', ;il4.

wrvice of juJgiueiii. may disj-t-iL-e witli, >*'>*:

warrnDt tu settle report, Ull.

(•ettlenjeiit *>( i(iine.wiut'ps, pmvcr of, hm m. IHNJ,

solicitor, riglit to practice as, 178, 179, Xi~.

clHSft, lor, uiaj be aij^ointed t>y, St'>8, 8tMi.

< omlut-riiig rel'ercin-e. iJut.v of. M'll. Hi,:,.

separate, not to be appointed for rlanH repriscntpil

plaintiff. SU3,

spiiial circuuistaiices. Uiiy rt^i'-Tl, H"-, IHiU.

refiiJ-al of. to report, l*<Hi.

stau'd account, itiiwer t.i imiuire a.s f '>Ul.

state of facis. nut to lir liinii'jht in ' y. Uayi.

Supreme Court, is an otfic.;i- nt. StJi;.

surclijirge. in 'iiHci- uf. liow fiainefl. !tli!i.
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parties, n^, l..'f,,i-.-, '.hvj, imi;;.

recalling b.-f-.r,.. 003.

subpoiL'iru :>.f'T.-, Imij.

-snry.

Oil.
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Ittilw ..f r.turr liiiiy \h- mndt- i-csutjH iui: jfiri«<lkU<)ii of. lt;v

>fitl«"il .^tllI.•l-, jmij-tliiiioii .-xciiidi-il ii> n». ::iti.

Holk'itor. (Hiiiimiir.v iipjilication aitninitt. ennnot •nterUiiii. 'Jl*.

stiiuir.* .-iiljuKiin.' J".WIT nf .Iiiilcf ill ( 'limiibpM, eflfect of. <iii. Jt7.

.-tiiyiiii; iiin.-...iiiii:>. jiiiiMliiti.m iis in. .'lii. ::n;. JUt.

-trikhiL' f.ut iuvy iii.ti,f. jurindii lion as to. 1."). lilK.

i'lfihliiigh, liiiK u„ jKmer to. 4ti7.
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wiiiif. iliaimiiiu ill ('. r. iH-tiiui. jiiri!*»Iirticiu us to. JlS.

MASTKlt i.\ OliJ.INAltV. S.-.—Mastkii—MAsTFlis OiTUt.
aUlitiil from, wiiuu acting in Cliainliers. 1immi-](mM.

r.-i.nrt«. or itTtitirattv. <.l". liH(4.]0li'.
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I'lmnil^rs. jui-isiUttioii of. in. 017.
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oath lo I..' tiiki'ii l>.v, 174.
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'liity ..f .-..li. itor h.-nii,-. v.;4. sr.'.

r(ti,t--i:il'r 11.. ltifri..ii ; itijiiii I'l.v, t'.'.Ht. 7i"t.
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MKlHiEU.
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MIS,KnNr)KR. Sf-—-Partus.

MISTAKE.
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> .i.lv.m.fi. !i.:i;,

lil'ont i.f 1 liiiiii I y, !ts.',.

rt^«i^nl^l•'t of. i>ii [ . .i'i|iti.,ti, '.•>>, !i-'.i,

imorniiit'iii 1 |:.U"- ill. .'ii't-i-t yf. Kv>, :i7;t,

ilaiui oil. jii't'if of. !ii't5. Itt;*;.

(ollfttfi'nl inhaiit iiri'>, il'tainfii liv i... rr-;i;;.-.\ \u:,: ',»;;

emini'lt'iHiiiJii it.i-. uninir.v ;is rr.. iHlt'i.

Ii»'n foi'. wht^u jiinriLM;.'- \..i-|, !i7;i,

cfiuhnliilatioii ui. wlinn nlf^ww}. !i*;s, ncn.

.liters. .>iM|iMl»t|MM .'litillilrL .1,0,1 -,t,. .,.,.. ^r>. \.,..;. V;t;',
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.[.i-iMitiv.-. .MT'iiiiit ,.i,. :i.;7.
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i;n>wi'i- . ,'.;'.-. rimrt.j,,;.. .( [,,. i.'..i- ;-,;i. Mil'.
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iimn^y lint Hilviiii- •>•! on, ulit'ii r***'oM'rjitiIf. '.Mfl'.,
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\t,ui. \i'-.: for ......l.K.r:.ti,,M. MTv
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mokt(;a(;e A<rio.\N- '„„/„/».v.

tunvi'jjiucf. nil I'v'liiiiptiou. !»>>. itS'J.

-.iri.'iii.-iit ..1. nil •^iiU\ :i8':. JiSM.

wlu'ii ini-ini- iur.-ri'.-itil. 1:

riots, in, ;ilil.i';t!- .1^ tn. iL'.'t, IJli.

iillowaii. >' nf, iu takiiiii iiLr.iuut, >Tl'. "Uj-yi4.

ifvision tif tuxation of, iu, iyS5.

liicking r > im^rtgaKt- i|*'l>r. SHJ. V.»;-i. ti'i'.t.

t'uuiiiy r..ni'! Clfik^. i»>)iilinii4' nl". wiinii :. .|iiii''ii. i»;i.

(ov*-imni. ;i(tioit I'li. Jiftfi- >nl<' iiiulpr iiowi^r. .'Its.

uijiy I nmliiiii''! with sii liuii r'^i i,

••nf'Pi.iiiL' jii'luiiM'iit i-r f'tr--i'i.i-iir''

ti-i ..II. fw'iii.idtioti fiT. -iii>iii.! '•:

.-iiir. n.ifj.-.' .>f. iifr.'i- ,-<

,1, .>.j. r.Ni;.

ci-.'.Jir irs. pi'iiii-ii_\ .if, imw -.til"U :m. w-ii. :i»-i,

I'l-mvii. 'Hi furwinsed, xr^pt i>,v ((h-i'iii. .">'»"•. -"li-".

liiiv :i> -lii'W oause. wht^ii r.-«'rvfii iii i'l i'ji;.-'iji. ""-i'. -'_"_',

iiiiu.>c.'svjii\ .
7-.;.

il.'f.-Milr .rt ,i;ii..>;ir;iii.v. ,j.him;.'-nr m,. 7M-,-7<n.

Iffciife. jinliriio'iii •)!. 7>':, 7''7.

in ;i;iyiii.Mit. Imw ;,r'p\>'i|. :.'.';, ''.i), 7iri-71''.

.vtPii.!;int- in. ;i:!:2 :!.;';. ;;:;s. .w. ::!:'..

niidiii;:. S. .- i'l/f"— ii;irfit'»i.

!,..t (ipi-iiniii: ill M. o.. iu!i> I- f.TfX'lns.-!,

\<y writ. ii.Jii.H rn. in, M. n.. ',»v.\. *IC4.

-i.iv. Iiiiiy -i. iii;iuil. ni'I.

'y\\<-i •initl-'.l t.i .ii-^iiii—iil ui. hh p;iyiii.>m .'i' ...i

tl.'li' i.ni '.1- t'nr IM.M :-'III nf, |i«,« , il.T:! ill.'d. .".V,, ,-iV

li'>t gviiiitfi! w Iii'ii III. '1. ]-

I !ity. :><>. .">.;, .-,:iv

;..ii I'lir, :n'''l- - \<T''i-illf p'i\i..[- iif .-.i]<\ .";(**_

--.—nil. plMJnTiff Tjmr flr.ii';, J7."».

;\ 1',- ur. V iili .1 M' '.'. '" •\'v i-inir pM\\fi- ni
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ik'lfo^it. for salt!. uiJplifiitii.ii ,,i. uiu-v ul.nni*.' >iil.'. ."itrj.

'vli,... i.Mr. ."1, ,,t" salt' iiiMidi-

<lftVu(i,iU!. \vl.,i, .,:,i;i,-,l !,, return of. TjUB.

tli>l)i'nsiii- witli. .V.il.

inti-('a?4' -t. wiii'ii m-fl.:!-,.,:. r.'.t'J.

iiHlnr^i'iiU'Ul I'll wilt ii-['. I uuc. "I'.H.

imt n'tniii'fii tiuih int'iiiit. r.:il. 7s7

derivative niiirti;ni:if, i»y jSU,

diM:ii>-iil ..f, v.iuK 'oMi^iit fiii- ,i,i„,iii ,,] ,!,.uln ..ii;. r.w. .;iin.

diBpiUf note. tiU"i. .iinltfiiii'iit. Iikw 'iliiain.-.l .ilifr. 7b'. 75>s. 7!>y.

• Ifli'iiCfM :iv!iil;ililf uiKler. It7;i,.

dociiii.' iit>. 'l-liM-Tv ii]i t)t, -.11 ri'<li-ii.iiiir,]i, jis*;,

dower ill snri.ki^;. .Miisicv u\:\y i-.'i"ir-, ,iv i,,. *iini. !is7.

equitable in 'rlvMccc. i"<iri(.i(i>iii- t.y. "-s.

equitv "t' r-'lfiiipuiiii. imtruii;;,-,' ,.\\i,iii-. :. ...niii i.r. :;:;<:.

liin-u- in:, !.>;,,: u, i.:.,;, iv -idi'.-il iu

S.," -i:i:i li^ Ml l;i (,! x,,.|-! >;,

ext'L'Utio'i . r.-liii.ir. iPi'inrity i.l. :tMi.

evi<ifiirf ill I'Tiiut iif riniiii. '."i-", mi'ii',,

l.y A.;(nii;,i;iu:. ;it>i,

;l(-<-MUllt .•iialliTHFl :il'tlT N'|"i.,, Til'S.

atii''a\it nf injii-i>:iy!in'iit f'>i, rr.i:;. .'.114.

!i|iij|iiariuti Ufv. Imw t-iadr. 7,:>::. ."IH

fcrtificatf uf Hiiiiii ..; nn;, ;..iyi,.iii, r.;i:;, Tl'.. 71ii.

9S(HX M. .":•:.. mn.
entry tit". Sj4.

/,/ /"(/7. . iMiiy li" i;iMTa*i'i. tll^'J.

foi-tHifisiic... I.H-. "o::.

ill li>'U ![ -al--. w !..-[( uraiil'-d. .'iV.i-ri-.Ml.

tllltic Ml iJinU'itl fof, Wli.'ll lliT.>*> I! >
, .",'.il.

l-<-'i''lii]iMiiti acticil, \\ ii>'li L'la:i:->-l in. ''it'J,

r.>lu-al ''.. -n.iiiiils r'..r. -V'l, -'.m:..

^a\v. Itir. '.I'^i;.

ill li.-ii -if fnpTlM.ii,-,.. -.XI.

fum'l.isiin-. a^tirui f-ir. -lu|.^. Stafu!.' ..f l/iaiiannn^^, 974.

al-'^rliv.' ^al.>. aft.T. ui,.-,. ..r,],;.,; r,v..,

(halti.i i;a.n:;a'_'.-.' -tr" .••\ 1,,. T.sv
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forecloiiirf, dPf^-Bdants, wheu eiititl*-*] to sale in ailiuii i

not iip|.«'iiriiiL'. of. \M'A

tlt-rivativ.' UKtrtjrttgcH, \,y, r»Slt.

eqiiitjible by deposit, putitled to, 't>*H.

rtuiil iji'dtr vt. S^^—Mupra— i.iiiii <irdpr.

judsruifiit for, pffwt of, 821. sji'.

liimN out of jiirisdictiou, may }•< ;.i;i,ii.i| us

mortgagees *-iitit!ed to, ."iiiC, ,'j87. .'.ns.

of railway, entitled nt, ."i,s,s.

iiiiin!i.'ipal rurporatiou. riKbt "i". ••. "i"*s,

iKHi-ar'i'eiiriiiK dff.'ndants. of. :ii;4.

onl.r for. n, \}e ..jiterwi. 834.

'l«-ii;ii;;, .":tr»-."!tT. !t>J.

at iii^^tan-f ul niiirniHi:<,r. y.t'i. TiiMi

siibse*jii4*nt iiKumhraii.-f

tenuM of, ."Of).

\<\ iiioi i^'.-it*'-'. ."iH7. .'i!i*..

I'l-'lj.--- .-r . !i.trr..ts, lint ..|itit|..| r,,. .-.-^s,

im. .][,.' .iiiiii. ;ifi.T. '.'•;!.

t'Tliis iiupn-...!, ;.M.

i''I.':ij|.ti.,ii ihtjoii. how ..|.t;i;ii*^i ill. :i>7.

S,-(.- i((,'r.( rt^it'iiiprioii.

!'i:;li! •.( iii..rti:a;:..). to. iiiiiy li^ lost. .'iSs.

,-nl.- itiiiv U- ,.rd.'iv(i ill lieu .,f. TiSlt.

•^iili-.-.jii-'j,! iii.iiini.i^iiiMTx. <>i. r.'.t;;. ur,4

proline ilnitji. m'l.

rfleeminj:. imiy

for. VtSl'.

b»'irs of uinri;:;,^..!-, w l„ n .i.,...-ai\ ;-.tr[i.-. ::::4.

husbiifid of iuortKii;:or, \\!if[, :i !h,,--,ir\ p;iii,\. '.V.'.i.

iuiprovHiueoif. hy uiortyii*;**. > h;ii .i:<' liliiw ,,!.;., •<:il. v;

iiiciinitir;in-f-, r'''i-.-iii''i|. mt- i>-i .illn\r.l .uj, "-.H. :ir,:i. -.r,

wllfU tlj''» ' ;iI11M.r !» k-\'t i.Tl ['•n

iU'Hiiiy ;i- to. ii,, :t.-,:i.

\'n..v. i-i|..-ii,.-.i. r;,;iy I..- all'.w-I .,n Mkm^ :

y--u-i-u..- .:. to. ul,. II i-i-Ti-..,!. uo:
iniiiv, --^.M'.. .

!ttai.

-lit'"..-.!!!.'!.!. .Mjisi.i- i.j iii.|inr.' ' :. l"*ii,

in.iinif.r-. 111. •r-^. a-.-'Ui.t oi' , iain,^ ,,f. '.H\,\ \HU',.

.i'i'|."l IN M. o.. riL-l,t of, n, .;,!-. .v.r_'.

;idii;iiL' in M 1 1,. M'll. U<V^.

'I- :ilr- ,. ... ,,.;,, (.,i .,1 Sl_ !(.. 'm;u.

I!-, !;-!., in:;. ,.,,: ,.|,ri.i. ,! , ,,.. .Mf.,

'liS''!!-^ I- I^^ IP'-I.

'\-> 'ir.MN r r.-^!ir.ir- !tf,ip, :t»:i.

...I I
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MoKT<;A(iE A<TION!<-r,, „,,„»../

iiicuuibranci'rs. ju<lMiii>-iir .i.'ilitn,, ,.i.;,.. ,,r, ."hiT.

partis i<> wnr. ii..ii... in. n, M. <»,. •»<-;.

prior. whfD iif«-i"-'iiii , imrii.'v i,, wiii. '.ir.i(.

priority of. '.tsn. ',i«].

jiroril' of ciainis hy, litTi, '.H',f\.

air^T ii!ii>' lii.iit.-ii f.ii-. HH,
in-oviiiH rliiiiii .lu.'i- r..|. , in^iii',.. \h].\,

ri'drH-iiiinif. umy in!-,-, l.^. .ith-T ]>iirtiH-. '.i>'J.

refewiire as in, -li.^iM m,; |... t,,!^,.,, uiiin'n'r.'-.iiity.

i'\H

I'-'pp- iiriiii\.'- n] !.....ji>..,i. '.i.-.-J.

iiilisfiiUHiii, Mastoi- ., iii'iHT.' .], ro. ICi'.i. '.n.ii

HOT to !- ;'i,Mi. |..,nc- ^^v]'. :k;j.

iD'lors.-iii.-nt .-r MH ..; .uniii:'.!.- i',. JT.', j;.;. :,<,.

iiifaiu .l.-t.-ii.i.iiii-. .jii-i^iu.'ir. .i^iiiii-i. l,..^, nliiiiiii.. ,. V^'.-,:*)

iiniiiiry. nvIi.'iIi

h.'ii.'lirinl

..r.i.'i

;i.iIm|i (•\ [ l.iuit 1)1. -;;i,, -.li. :, , I,'. ;..i. ;'

, I, Mult Hi. .i.-. l,.i;iiitii: n;i\;:,-iii .,i .i. ; i, ;.

iiisiir;nicr iiioi,->. ii.nrtmi::.-.' wii.ii .: m ilii.- ti, .•'

:ii,l>!ii; 11 "i", , i.-"M';._ S 'I.!;,!!

I)iviuiuiii lor. uti.'U r.ri.vt'iM! !". •''Jl. '.is',

illt.Tf.-^r. ;iCtioU l"or li-filulT in ;;i\li;<S'' .>i'. -i;i;,i:-.\ .'1

ngroi'iii.'iit~ I'll .Mia. UTI

,irroar> of, [•in\ri;i|.|t . liT" :'Tt-

.ti.ii"miiit. 'V !i''ii !' "'-i;il'l' '.'71.

.XMrl,it;iiii. v.l,..:' :h'I r. , nv..| :i!.|, . :'T1,

ntrniuliraii. >- rr.|.'..t, «>,!. ^].^^< ;,;|. . • ,, >'.(

H'ortj-'a::'' it;iyjiM" wiUmni. '.'71.

u^.n-lz-A .!'' Ill ;— .>-l..M. ^;,.ll >ii:,i..., !!. vm'

|My;.!l.. ,:, •.V.:,w-. '.;-

rnn- -tf. !'TJ. '.iTi;.

M :>-,•>. ','7;'.. itTl.



164U INUEX.

ii t

MOU'lNiAl^K ACTIONS f (jiittinicil.

judgment, assiguaiini <.t', n r'-rlpminioi], '.''*n-1i;«(.

(.'liaiJibei-K. uln'ii Kinnrpil iu. 'i^;. 7>7.

nviiitT. of mDrtyngui-, solii-itor of, may Ik- 't-iwi. :

tltt.\ i 'i- infaut t(i shew cause, wh.'ii m-Hiti.l m, nl"

'l''l iH]l oi ,l\>l>filtUUff. Oil. 7'>.'i-7l*M,

d.'tvii.i-. Mil. 7M;-.7!«t.

.?ntry nl. >:i-2. s'^<i.

• •vf>n>"i\\^. ijiial .jiiiKi- rt'tii>.>il, ."ilCi.

t'orfcl.isiin-, I'ur, pftcft of. .Slil, S-i;.

implifil provision.-, of. s£i. hi^J.

iofaiun. iii:iuii-i. 7n'1-7'.'1.

liny 1(1 -liiew caus*- n.. >liL'.

foru!> tif. v_'!. .sji;.

motinn fur. "U a'tuiiv-iun* iti plcmlin;;*. sI4-'^:,'^.

lo \i,iy, i.y parti.- ;i.i(if(l ii. .M. u. ;tK:;.

l-rn. .,.,. .,1,. :s7-7!«).

•xu'uortlii.nri r>']i>*f i.Mr ;:r;'iii>'il, 7--:'

f^trui- (,f. TV».

inttTlotiii irv iiijiiinnioii not coiui'.

I.y. 7i*t'.

IH.u.i iif Nil.' oiiiiM.r lio ...\.-i-,-i.,e(i ;ifi.-r. ."Om.

i."-!.'!!;]!!.!,.!! fMl', .•:V.'.'t ..1". '•Jl. >1'1'.

^.ili-. |..i. o ,.,! ..I". ,SL'''. s^l,

>-rv]--- (if, nil jn iL;i,:.'in .T.-.Iiinr*' -.li.'itor, ;iiiTli,.r,,

-lay '-• |.i''Ji-.-.'Iii,L'.-. ulh'ii i.nlerr,; ati.-r. t;oi.

juri-iili.i.M!. .,f Ii, <
. ,(.. :i, ,,. ]:;_ .-,s;,_ -,;«,

LlIM- (Jilt ot .|in\-.,ii. n.iii, Jill'i>'lirtUiii :•- ],. T.y.t,

I.-. !• ndenii. il(«rriii.' 'if, st;r.. ^ij7.

l.»,-.i mortgaKf. iriiteintiity tn parij ri-l.'Hii,inL. '.H'li.

1-matii' ilf'ffii-lam, ,irr|j:iifnr, \,ow ul.iaiiit '! aL'aiiist. 7^^i. 7S.

,Ma.-.t«.T. may s,ihl partii-. ;i, liis odii.-. H'll, '.n\'2

'..t^'hanics' Ic-ii-. ...l^Hnj; piirri.-s flaimiii;.-. :k;:^.

i..-'ri.''?r ut' i(n tii.iiininfi'>. l»11t.

month, one ..niy. [,, U- ail.n\.Ml in iix,i;u i,'-\\ <la\. ''^i:'.

'I' '-'-it:-'"- M't. iisid^nitimi f.,i', ...i,l..n.-. ;i> m. ;»;i,.

iiliiiiiy ..1, ubt-n imt impi'inli.ililH in M. O '.'i;7,

MiuriBaKe" lit p,.>-..,^i.,n. ti,ii.;iity i,f. N7;*-Sf«i. SS"). H7.V :»7:t.

:iiiiiciiLm; ([•i.l.ic ,.r, v\lie'i iiii iiicumtjr«iici?i\ '.f>.\

p:ivm-Tii of .!. !.i. v\li.-ii in.uin; ri> acrepl. i-ofi.:.-

111.-, :iN*».

priority of. :.vj..'.\],

ii.ormrtijtyr. n. .!... r... r. ,I:ivr.r'. .!ti( .. wlifii i-rtiiii.vir.J', ;«V:.

Dirttion for ju 't'liK lu d. -n aiiini-.sioi} m nli'adinfi:^. S14-S:^'i.

i,^w ii.i ,.i-poirarn'>;.t ..f v»l,.ii i, roi.in .-I, niu'.!. .".'.I?, T-'J!^.

.»);.- r^.ntli oi,!\- to l»> allinvr.I, ('AT,
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MOKTliAlih ACTlO.NS « .-„/,)..,'.

uou-att'.-iidiiiK'.' iL .M. (>. .>! iMi'i:,'^ ..f\.'

noD-paymem. certiticatt" nf Lank '<:. 71"

notice of credit, when Jiccmiiii lii.m;;. .i. :

proct^tliiiys iu M. u. <.ii wli-iiii

occupation rfni, iiiorigage^ ' Ihii In.Me

opening fniffloBurf Ijy iiiortt:!-> . 'itri-,".;

order niidiut; !. !::•>. ii.uiinit ;., .iiMhiU'u

for payu.ti.; .*!' 'leti-'i.':,. ;, . \v!,fti n

parti"^ ;ul't'"i , M " i... . :, >-.v w^.-m-

1641

liii.. f'ji-. in;:;

"'Iiirli tlit-y h^foiiio parnes. '.^'VA.

.inv^. I" I . fnri'clitscl. !Vr(,

.,(,! 111.'.

niiiiiUii-'iMi 'I- '"I 'it »•-

ii.T.-M-4,.ii. r'^prt.'.viitiuiv.- -A' .>>iii;.' i>t'. :i-lt»-:'.-ir..

prior nllIr^.l;r*'^*^. when

nwip;i!.

toivfla-ui>' ul. lur inxj-Mppf-iiriiiifi'. 'J''-i.

incuniliranfor>. Ihjm ninili. 'Ji'.l. '.ir.j

interpsteil iu r^uity of redemption. oolJ.

not api''':ii'ini:. Ii"^^ -I'v.'^l. ;«;::, '.•<;(.

notic*' I'l' tiikinir m-romii^ H' !» -. !',..! m.. :n.i. in;:;.

persunni ri'prfwniiitiw of n i.Tt;;;ii."ir, 'M'.i. :";s. :'i4*l

servi'-f nf. >Lisrei' r.. rniuii-.-- <v<i 'i of. '.»;r,

tenant i>f innriviiL'Hr. I'l'i'j, '.it;:;,

wife of mortsitcoT. '.\?>i.

payment of ri'ili'iiijiTion timitry. Im.v ilir-Ti.'ii, \\^^^_ 017.

action for. after enforcing power if ';;i!t'. -'tis.

aiU-v ri>p"iT, i>n ;i.-count. .V.i»s

r.'ferfiH'e ;i-; r... \\\,-u nvl-vt-'l T.it!?.

!i|jpro|trinii'.ii nf, ;t74-'.iT''..

effect of. Vi74-'.'7''.

ext.-; 'lins; ;ii:"' t-r. ;t-4, :*<
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MOHTfiAiit: ACTIONS—fcddMuti/.

I»ayuit»nt, iuiiiifflintc i)rilfr for, .VS.*. ."Nti.

iuiplled i-o^fiiiuit t'or. -'.

iii-irti:uut'»- iilniiilirt. I'jiiiinX r»*fiis«' in acii'|it, 'HH

rii-w rliiy iVir. fill" iii'Hitli 'inly to !» -illnwfil. *VK',.

n\\Pii HKf-i-nry. TilfS.

|ifi'-oiinl iiFfifr fcir, iiniy lif riaiinef], -".*. 7ttyt. .'"iNi,

pliiitjiiff wli.'ii .iititM r<.. Tiv'.

nut I'lititlptl. riS."i,

lil-lilitill .jinijot Iffu^f t.i :Hrflil, ':iM.

Stiitiit*' of Liniitiiriuii.*. r<t -i<H'. l.y wh iim'l-'.

}>• mil lift tilf . I'.'lHill- :i. ijUil i;.;; Ili: !--!- , '\!l''

I.I.hI;;,'. ..f .li;iti.K. !.,.! .•mil!-! .., f,,jv i..-i;r^

1" inii. ;,i,,r:L;;i-.'.- in. ;i;iiiili!y i.l. ^T;i-^*><'. vv",. ;t,v

(.laiiiti.'t ii.;.y .1:11111. L'T.'i,

f -.1!.'. t'XHrci>.- 111'. >iiiy ,11 ' ii-. -l'. TiS-l.

i.lllitltilT *:nillnt :li.nll.i'.i, JM'L-l.lt-Ilt !tl

/iff- w .^' • '*""—jii'Ii:meiiT

pi-i..r 11... I !;;;.;:.- i.-h r.. '. n,ii.i.- ,-, p.iriv. :;:t4. ":'.:.. :>««•

.,,.iliif \iy. t'l -iiti'«''')ii<'iit im 'iii.liriiiu'vr.

i--.i;;!l.-. i-t '.plitV Mf '..l^III|.'i<.H. ^\||'TI

pri.iriii.-- nf Ji. i;n.l-i:!nr..i-. ''•":, ;iM.

.I*-.-.!-, of sriiii" .Lil.'. It'^l

-.ir!,..t i.- .iii.|;;;:i.'!,l. - 'l-.-^ -I. HSl.

prniif -if , lam, ill. ;,iiri. '.••;'..

pnnlia-.- i..imi.'i. ..t -air. l...\* appl^-l. !IN*'.. !'^7.

TCi-f\'^'-r. .\\<\- i;iiTii>'?ir of, c ,i,Mrii'i raih'i* I'^iiipanv.

S^- llH H\H!

r.-.'oin.\ 11. > -ill r-i.-Tiipiioii. H'-n. '.*s;i.

ir-^inp'i'n. ,i-'j"h iMr. priii-.'.t.ii'- 1:; i'*T.

iK'f'Ouiii T" li.' ii'-!! 111. :i*»7. !!'

ii-nii^-ifll of. t' r kfituir. '.'C

''!-. '."_'. •.".:.
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.M01tT<iA<lK A(-ri((X!t— I „„/,„,,. ,/

rt-S*^iP"ti<ill. iH-lioii for, tinnl .ii<i>M. lu, :^,, v ;„. ;;iain-'il. ''.>:',. t:inj.

ffrfwi.^ui'^ ,f [-(.iiiiiiiY ill, ';ii'j. i;ti.".. '.INS

-ill>^f.lll.'lil ill'. tlliil'!-illl.-.'l>.

'»ij. '<]. mu. 11S7. ;m8.

jil'liIlivM. ,111 j.i.r..,.. , II, 7»T.

'itfT ! rwif-fUi. wh^tlKT lit, *^ii[ , ;i:i."(,

|i-i,M ' iliin ! ink li.ra- lir., l.'il, inc..

Ill "1 'Mhk. liiiw i.l.liii 1. 'llll.

HIT, IISH,

^iiii'. wli.'u iiiit . iiii.r..,i III. ::,:,'., iivs,

apiKtitnliifiit of ila.v fur. In;,"., l.s^

ll>^ii:iini.Ilt ..!' lllilflLM^
,

'ISN.

i-.in'.".\alii '• .11. 1'^^. 'INI.

"Ii.'ii '. -ICM'.: :i, li-.- vall.v iiii.l

p.TMiiiiiIt>. ;iM'..

'tiiv f'lr, ln'w ni.iirijiii. ,t. '.Nl.

il.if.lilll of, .V,i:l. ".!M. H-J, 1.^

.1.. llUl.-its, .l.'liv.O.V II], .1.

...;iiil,\ of r.-.!.-iiiiiri,iii ilivi.i.i

.M.oi.liii^ li fill". l.Nt.

h. .•,.,1 ill

1 ,1... ' ..III-,. '.M.|is-..

M.i-t.. Miiiim -iiiv Oil-. i.i;r,. -.IN]

iiiiiH. . 'i.oi imiil iiir .if link. 111.;. HIT. liMi.

il..« ilil.v llll-. uli..n 111.1 :.~! .-.Hi. .M'N. r.l.li. li~l.l

,.n.. iiiiiiitli ..nil ., '.. Ill ...... I, .ai:;.

.i.i.i--i..i. ri. ali|...iii' Illy fur. Ii.o. r, |„..l, lisl.

III-..

,1 .,f -III.-

f..r. liMl.

f l.alik. I1..1V .

l...fi,r.- .la

.alili..! !-. . ^

..I :>1.'.. HIT

[..-ndiiic liiii.. liN'Hi

111, I III- .iiil..-.;i...l l.r.,

all. .«..!. .Mi.. .Ji:

n-h.... -1I..1...11..1

tf^'^-i*"^*^
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ff

rwlfi. I, wiiere several iifisoua eutiiietl it redttiu. tiXJ.

Heg T-* ..rtilicuti', miuiivO a% lu iiicuiiii'iMiinrs. 'JikK ii

rei . l.iUiiiii, wheu not entitled to rede*?iji. H^.
ren ,iinl [.mfit-i. iii'irtga gees' liubilil.v li-i. sTlt, V^t. SSj,

SW MM. VtJ, HTn. y7S*, !

iitfuuiii lur. Iio^v nftectftl liy nUowaui,*-

improvpujt'iits. SOI, 'j70.

rs;*ail^. ujun;;..:;.f M-ln-ii pijtitltyl u. I>e lilt VM'il. MU, HTu.

reporr. dun- uf. '.tsi. Sw—M.v^rth

i'ODiiri!iiifi(ii! ui". UXJ.

CODleiU> ui. Its.'

cmrec'ti'ii; -rrii ii,, km.
form oif. Uiw.

re>t:'. iimrtLMfree ihcouiuidi,' whh. sTlt. t'T.t.

revers lullw, vht'U n..; .'ntitlwi lu .•'iWi-... '.'^

sale. See— •i'/./'/-»rwivii,|,ti..ii.

iihoi-tu., |Viri>.-l..^(|!'>' 1.1:1V )>.' i.nl.-rt'i ,ii.'r. ^Vt.

aciini. for. M'li's SMiuii' ..f l.iiiiitaii..!is. '.tT4

iditrtlMliit'Iit. See- SALt..-. BY T(i>. (.'iLRT.

oiiUii. t iir. V h.-ii ii'-li'ii(liiiii. :jiii.\ !•«. rt,M4iiii-.tl to UiK.,-.

fOi!ve,\HHcf 10 !k' -ril.'il t>y Ma.-t^-r ou. H-i\ {M9, DSl
i.'f.'i.iM T Vi'ijuirili;; li. 'lciK»s;t »>*<»,-- .V.H.I. *;il,

llm> ]': IV,;llirO(l lu l;.k'' (i>1h!i

l-:(liJ"r.Ililllll. 1i> \u- !li.-.l '.y. .V.n.

l^ llt'li clUillcl I... .'.'«(-.•.; tLl

deim-i! l]ii! ii.T<'v-;il-,\ In i.Kt.'iin. T>'.»t. '.'.'].

jij !'!ic;itinii in iuere:i-;f ii".miii!T "i. .".l^

h.'U iipplip.]. ."J>i;.

vfUii-u 'if. 'AKi

dntv .if MasliT. 'mi i.. ^di v i, ,l.-, v. h-n pait >iitfii.-ii'iir, i

morifc-asur a.- to aiherti-'fuieni. UliU. 931.

• i|iiitabl>' inurt;;a;:<''-. \<\ •[••]>n^it. ii..f .-.riii,.,! i,,, 'ss,

tii'^)l ni-fln f..r. !•*»•;,

ni;iy !'. L'lMiJii' ! iliiniyli jmiyuieiit i-

I''.r.-i-i.jsm-.
.

.%Si<.

imr -iTjit. ;i, riiaiiil>.T- li.'for*" (la>

!' l.!iiiitii-.n. ."i!ti

ii> :ue<lmri-. v, i..^ _i;iii.>.i. ."ini.

itirumbraiKvr-.. wlien pnritlpti uk Ti!**! ril*li

tn'ior^"llilI^ uf urir ;" -iunuiinii.-. .m. -JT-'.

jiiilgm-'iit fnr. .i--lViiil;iiii v\),,.ii .i.riii.'d 10. in fi.i-H.!.,.

lUtiOii, .'li'l. .'.ilL'.

may !! ur.ifr^'ii. iiwtpari "f for-clu^ur.-, r»^, ."iSi*.

i-taini**il !>- Ill 'I-ilm:;!'-'.
.".•*.'.

ni.w).> of, \t>*': S.'H- S M f> l!V THI CnrKl.

VM",,

l»7'.t.
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• i.

b> .l^l.n-... .1 .,

iiiwigiig'-'r, duty "1. (I!* '*' i'l.' r'l-.iu

I'I'-r !<'r. im I'ntvit" . .u i. ) . i< li.M.

;i> bu Klilel'iil. > t.

iili-iiL" -! >iiatteN. tjiilj. -'UMM-' .. 'i^''

|. IK liii-... iiioiivy to 1..' I .i.'l .i.w .
'-'•

r.-iltmptii'ii, buu .inJfi<''l in ii'-' -r'.
*'

.'Ul'^pyueiu iutunibraiii 'T, v.li'i! -111111.! '-. .V«i,..iJ,

imt .iiiirl<-'i f", ''^T.

liii.i :^llov\'-'l r<iL- i'"leiiiviii>n. .'1 .\ n'-li-. I'nr. ''

;

,iut uitiiiu I'oi- -iil>-.','i-nM:. ,1. . finii;- .n-ialuL'-i''. '- .ini'' !i''V

V. J ri'iH' •' i.if pT'-ii t-liiiirs III M. O.. '.!'!. .Hiy.

..11 jiiii«ii-:ii iTt'ilit'ir's -nh.'ii'
1 . mill. 11 ,/!. r.:;T,

iiiofif iif. iti M. o.. '.*'>ri.

1, ...,ili«. iiHnu,.! |.,v t.Mi.-r,
I
^Mii. ..s!.

StilfU.- Mf

:,.ri;. "f, '•'1.

nr- t.i .i.,p.

iii.'iin Ifnii.

..I,..M,ii,^
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'llh-i'-llltlii 111, mriNliiliri-l-. itl-lil Jiiliif "iilf, till-* llii |»l|..i,ly t'>l

r»<l(>tn|>tinn hj, '.*;;.

nnlf. iiitt t>iitiili'<l Id, III a<'lliin fi>r i-<>

(Ifiuiiiliiii. ;i.'l.". .>7.

whrii .>ntillpi| to. .V.«t:.:rj.

»-iitl»icnt |iiii-i iiiil.v I.. Im' ^n|(I. !tfsT.

-itrfty. Iiiiliil:i\ m', i'di' i|>>iirifiii'\ . :i:t'j.

'U'f.-iiiiiiiit. iiKiv i.t> j.>iiii>.i :l^, :;:\'j.

lifii (.f, I'.ir |.ii.Mii»'iit-. UN".

riL'tii r. in. r.s7. !tN<».

t.Hkiiik'. Ii"« fur Hlli««f.l. '.Mll>.

t.'iiiiTit ill i..inm'm. riu'iir of. t.. nd'cm. 1t7». '.(S-j. '.is;;

IfinliT. ffTt'Ct c.f. ll7L*. !t7:(.

•iiiir iill'.w.-l fi.r rf.!i.n'iit=..ii. in. usi. ns'j.

*'\tiii'iiii«. '.iM. Its.'..

UH-i-. ..!).! |v.|l:iitl.-il. jn,

\\U'-- "f rii..rr:;ii;;ui-, u Inn n ii.Ti'>.»iir> imriv t'.. :j:i4.

»ill'nl ii.-Irrt nri.i M.-fniJl. ,iIl.-i:»ti.,iL- :i> to. in |.l-a'lin^-. n-i

nwwiwar.v. HSJ.

mc'iinit nm.v bp tiikt-n tif. ss.".. SSt;,

VHS,

\» III ''f >nrtiiii'iiis ni. inilur'^iiii-nt "f iliiini, 1!7."..

.\Ii'li'l';.\(;i:K. S...-— Ki^t rrv m Uh:!i»:Mi'TioN -Mi.htc.ai.k .Moki-

i.Ai.K AliriiN.s- Ml.KH.AI.OR

.\iiHtiiii.!' r, \-v':f iif 'li.ini hv. ii^. '.M;t;.

jMi'oi :i' ! i. *«7'.*. Nsn, s,s.-,. SS)-,. vss. v.wi, S'.H. v.i_'. sn;;. ,su4.

ntl'.'iMi! >!. j''<i\jiij ( ijiiiii, '.ml"i, ;m;<;.

ii-.;i. .iii.'iit>. ii'Tfiinj: iH-i ..t'. .-fl.-i-t .if. i(7:J.

Ii> . wilt) nritrrLMiror. noi l)iiiiliii<:. on >iil>-*'iin<^nt

imiunltranii'r. ;'7."..

Jlpl'tlil !.>, ;i^ t" ..i«f>. when llll>tl\il!'l''. IJ."..

ii{i|ir'i)irii)lii>n of imynii'iir>. Kv. ;t74-lt7"!.

Mi.'.r- uf irit..iv>t. ! v..-;il.l.- I.v. '.t7<'-!i7-.'. ;>7:!-!i74.

;'.-|.n|T ul". h\. vvlii.Tl ill ],,,--. ,.;.,-,. vvx,

|.rn.,f .if <'l-iiii< U\, !is.-..

Llliliff. «hrli 1;.- It,;l> ,-|i:t-.. Pr -.,!,., ,,.-, ^<r,.

.]i;ar.'!.. .,t". i-i^l.i I., f,
•.' |h-,:iv. .".ss.

..illHl.Titl :i-i\:iiil;'i;.- -I ifulrit..,! f.... '.»\r,. '.>r.-.

..„i,..li.i;iii-.-. ,,; „ ,.v,-2: L-< " h.'ti .IImut.v !«>. 'ii;!.,

-..-!-. ri-li! ! .. •.»\'.\ ]:::>. w.'-j.

;il!i :•)
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SU tWmMil's.—Ci,„tu,u(il

(leatll iif. l»-f..n. .hiy ti\f.l ; i.-.L i. i.tii.i.. i-ff.-it .i(. .VO.

ileht fur «Ui.|i im-iiuiilte 1..-M. Vf-of no to. '.>iU\ lltUt, 1»T',».

tiWMii-i»>. tiiii) oi'ihin iMii'-r I..1- |.ii,\iii4>iit lit', r*!*.". >•;.

iU>iiMi(l\i>. iKi'iiimt Iry. l**'*'-

fiiiti Idnurp by, ."iSit.

iliK-uuit'Ul!-, (Iflntry iii< t.i. |i<iii|itiiii
,
itv».

fjiH'liiifiit l>) ii'nrtanii'ir. « In ii iifii'>-iii'> |i:iri,\ t.i. tl.'..

Htfutli^l. oiuyiiiK oil i-ii>UM'in nr iiirfui>. 'K'l.

.•.liiilii-.lf, l»j- tifpi-^if. wli^ii ii'ii .'iititU-a t- -;ilf. .>•».

t-;iiit.v of rwleniiitioii. ns».ii:iit f. i i-\ linMi- n: ''.''2.

.'i.toppfl ..r. '.Hl!». !l70.

i'Vlrt-im.-. iPcovprnl'U' l).v. >»1'J. >»;•:..

fi.irclifMll-f. rijllt tn I'luilli. S.-( — >IoHH..\i,K AtlU'N>.

Bi-Miviinr <i<niH, liulit nf til. iM.rwitli'tiinili'iu' iii..ric;ip<> ili-n-of. !»4:;.

imin'.vi'memH hj . wlifii iilh.w.fi. SiM. '^'J. "'Tit.

iii-iinuic' l-v. .-fr.-i of. !i7t;. '.iTT.

pffiiiiuni f'li- «li«'n r.T.nvr ii.i.. s'.t\

Vvll.'lll.T ll" '''(ll !.''.v.r .Irhr .i< \\.'n ;l^. 1177.

iMMiii'js. liiiw ^liphiiil ,
''7'>. '.'7T

iiitfi-wt. ciniipcuintl. wIh'Ii liiiMf r-T. '^7i', *'*''i,

reprnt'nililt' l>j. s>m», v^s,

on priur iiiriniihriin''" ii'(l>-'iiii !, vt4. !»'.;*,

r.si, St- -M,/r.;— n-l-.

sK off t'f -i'iv:ir>. ;iL')lill-l ..rriiiml ii.|i m-iii Vv^.

..ix iiiuiuli-'. A\ l;''.i "1 ii'>fi.-- -'1' pit>m-iii. "lien .-nr.tl.-i

t(», ."i!t'.», r.iH(.

lu'ii i.r. fur "ii>i'lfnii;nii. wh-'ri iimrrtiu:.- \" :, '.•7H.

iiiPrEPr of M^ouritii's. •HiH.

l[.orl;:iij'ir. iiii(.lif>! iu\i-i,.iiit •!. I'.n p/ mh.IiI .
T."*...

Tioti.-.- \<\. u> H'liniii '.r iiiMi-riMiri.r i.. jin..ii ,
.

,v..,
i ,,f, i;:..

!!,.'! lL'in:i'r 1" \K\\. «-!iiiin«T \..- w ii |pl la \. It. r.sT..

...ii|.;iii..n iviii, i; .l.ility for. sss.

.-.l-ntr 'il'. Illlllillsl JilliMI'- Ml lUfl'i-l. SVS,

fHiirty. ^\l..-i, iMv.'.^.ii,\. In nrr:..Ti l>v i-t::;-j..r. tiV

pnnitiuii. \\\.>-u .miil.-d n.. rj>4.

paymciii. \\\\---i \\'- liinin'i n-fn-i- i^ ;t.i.|.;, t:i'l

mipli vM'K.iiT f..r. •^•.

iiMii.r Ml'. \Nh.M r.iiiil.'.i iM. .'V-,. -.;>'.<. 'il'IP.

p.'ij i-'iii .[•\

riMMiii

p.-r- 1 ti'i.iiM^.





MKiOCOPV hsolutiOn tbt chait

{At4SI and tSO TEST CHART No. 3)

1
1.0 Hi

|2J 1^
tit 1^ 2.2

hi
^

1
'*'

IB
U
u U£ |2.0

^^= 1111.8

1.25 11.41^1 1.6

_J /APPLIED irvHGE Inc

^^ <6S1 Ead Main SlrMt
Sr^S Rochnlar, Htm YorH U609 USA
^^ (71S) «S2 - OJOO - Phon*



ft f.

hi

lti4s INDEX.

•"""
, , „;, ,,. „, ,„M,.l, tlKUljll IV.U- SUIIlllcimt 10

jui,v iDterest, l>7.*i.

Mtimiii- of I.ii;.iuii..ii». Ii"»- ii wplif- !"• "'''

ice— .MiiUlc.i'.i; AlTlu.\».

„,wer of sal- ^"""'i I,,- ,-x^vn^»i o.>. ;ifln' JiulsoK-Mt. o'Jii.

prior. a»i8...<-- "£ "i""!- "' •"'-"'l'"'"'' ""'' """"«' '"

""'Jg

..wuiuB e>i"'tJ "^ rBil.-uii.iioii. atfount by, iUU.

ifileiuijr.ou of. ii.timi tor, iiartii'^ to, '-
vtW, \vlieii iiol onlcre.l Uf ogaiuM, :J!-'.

-ubsi .lent iii.-uiiihran«r, rights of. a.« :isniii."t, 66i. Jdo.

ul„.a uot .o I... iiui.l,. |«»-i,v to fnr«lo-ulo a.t.on, oJ4. .Jo.

prioriiv of. how ,lrt.Mii,iiif.l. ll>". li^l.

, ,,„,i Mf .-laiui I..V. UUo, UCn.

• uioiIga;:"t\ s>ls, ',),,i,

raihvay coml.ao.v, Low ...titled to .ooo.-.e <oo,,r...v ;,.....s.. ..
.

.

r«-.iver. when apiwiiatPil fo.-. or ai;nin>t. '.«ll. 'I-

,,.,l,.oiiiti.ii'. Shi— .M"«'0,i.,E AciliiNs.

;.;.;;;" 'i,!;; a^om,.,.,.,!.. fo... «.. s^,,. ^.o, s>.. .^^. .t^. 0,9.

with rtvts. SiV*. ''''

L-.jsts of celleL'tmii. wii-n .hai;ivnhl.-ji\. sa
i-i'Pt*:. whpn liable ro aocounr wnh- >''-'• '''

vjilf. ritrlit to pray for. oS".

;i.t:"!i -r;iyt'il. peiKiinp. TiM.

-.uri'lns. liability i""r. -^^i- ^'^'•- '''

<i. „„„.!,. ..o.ioo o, ...y,,,™.. or six o .!.- ''-'"" -!'" ™
ti,ip.i to. .-.no. Ri«i.

^^^^ ^ .., ,^.^

'"'"""' " •''
1^^.^ ,|-.,^

Mil'<rou.'iil iitruiii!n:nio..i-s. hov iii,.-.o>.

hv, SM. '-lol.

,„,.so,,,..„r. M.en .0. .-..'^tlwl to sate, f.-- n
' l""' '"""i:^

^.urtTV. i\!i.ii ht
' tiiin nVr f"V p; UT ;ii-Miii>t. .

„,,.,,|„s „„ s„l.. l,y. lial.ili.y for. SM. NMI. ..I"

riukil'L'. Iiow fiir :lllow.-il, '.a«l.

vo.i.T M. '-IV''''! of. '.iTo-'.i;:..

validity of s,...„ri.y of. «l, I ;.,.,...a, IriM.^

v,.ii.1..i-s' liMi. wh™ i-nlitloo to. '.l.:i.

,.A,y.,:„y. l.iio.-ity "f. ^M'.

.;i-:.- '.\. Ali'-a rrstrai.o-'. :^'*-

vilfol r.'^!.,t niio .l"f;ioli. Ii:il'ili'y l"i. -^'.
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>luKrtiA(it--.MOBT-M01tT<iA(iOil. Sm^- Kiji liv ,„

liAUE Al ili»,\.-.— .M(]i[i(.Ai.

arson, hy, t'fftx'i i-f. uu iiimum

assignee of, li:iliiliT\ ut'. to u.^

derivative, ri;;Ins uf, itf.T, '.17;:

(•jf( :iiji-!ii li,\. lii-i;;,.

I'stiipjK'l of, wlifri' luimey ! i

WT'Jv.iii;; crops, iiH)rt(.Mne t-

heii-s i>f. wiit'ii lifiKSMiry inutii'-, :;:;4,

hiir-i.jUMl .,f. wlit'u a wv.<^.,,y iKW'.y. :i;;i,

iiiijilieii cownaiii for payineul by, .'isri.

iiisurnun- l-y, t'lVeii nf, WTT.

l«j«t. imteuiuity rf.|nii.'M mi MM|.;eiiiiii;;. ;i'.in.

pntfllt. 'if, ::!;i\ suf I.I r.-M,'iiii il.l': ;iij;t[i;.';il. -"..

jins-.s^ion. arii.iii hy. i.ir. tW-i;.'.

reileDi|irinii, liniit ut. - :o, '.isj;.

l-t-nt. iii.jna;u'.'i- v.iifii li;il>l.' tn. I'm-. S'i.t, s.vi,, sn.-,.\S(;. S^s,

'M-2

'.ITS.

.^I>.' .iLI.-rests, imn't;;;

Mirety oi". liiiliilii> ui. f'T 'l.'Iic'iciiry. W.VJ, .".ST.

\va.ste hy, w hvii re-^^trainefl, "JU,

wifr ni, \\hi'!i ;i ill i .-s^ary parry. .iM.

.MOTION. See—Ali.MIMsirt.MlnN- < UAMCKH-. 1 HVl>lu.\Al, Cm HI—
New Trial.

aiiiiMikmed. r<).--i- oi, ii .:;:;-]ii;;4,

acfoiint, for, H4:<.

iioti<-H ..f. i.i (.,. sivfu. sr»(>.

ji-ljniiniun'nt of. luay he «)i'(.le:e{i. ."ir.s,

altidavit, ujay he used in supit.irt ut". 711.

cruss-exarLiratinu nn. 712,

notice of rcailinz nn, 71-.

liiinv. T.'JI.

wiili'ifiiwa! Ill', raiiii'ir I'l-fwnr cin-ic-pxiiiiiinanfii, 71'J.

applicant a " petitioner," -.

iipplirsitinn to ronvt. oi' .Ithl.;!.', u- If

attendance on. in Cliamlieis, .'"1*},

jtwai'd, agninst. n^tirf <ir. Wu-m of, "7

liy-lrtw, to (Hiash. Imw to he mad.. ."

nimera, may be lieaiil in, S'2.

costs of. v.-hpii r.-mrf \u\>- no jnri^'lit

iia.l.' h.\.

niit-nniindpd. in
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MOTlOS—tuntinued.
evident'; ou. '>(».". Vll'ili.

how obtaiUL'J iu suppuit of, 713-'l-t.

vic6 Vijce in suin'"rt of, how obtained. ri3.

examination of witnesses in support of, 713-715.

ex paitv, when enteitaiueil. ^I'l.'.

upp'wsite i.urty uppfiiriug i{niti>, eiitiilwl to hv lieanl.

505.

precedence, of in Judge's- (.'haniln'i'i-. .'7k>.

t'uribfi- evidence on, 7i)7, 7Ht-71i.

heariutf. terms may be iiupor-ed where all proper partifs are nut

served, SOS.

irregularity, to .set aside proceedings for. 5<;;t.

notii-e to ^I•fcit'y irifmilanty, TAV.i.

judgment, against, in interpleader issue, 1023.

jury iiitions, HCO. liJ21.

uou-jury flctiniis. V}20. I'l-M, UK1-.

for. WJU-Slil.

admissions in pleadings, on, fSli-bSl'.

after trial of issues of fact. Sll, bl-.

any application niay be turned into. S20, 821.

by special leave, jNit7-N»S,

L'hi'jnbeis. in, iidniiuisuatiini aetimi, ll'?.»-12i»*J.

iu(irtuiii:f aetion, "SO, 7S«.

partition HL-tion. 12(>2. 12u7.

wrii spt'ciiiily indorsefl. T:t4-Mi7.

Cimrt. pi)W<'i-s of. on. S12-M4.

default uf (i.'f.-nc-, on. when necessary. 7,S3-7S5,

7S0,

def.mUint. by. TSi. 7S0, 811. sU. 815, M7.

di>iTeti(in of Judge, .ai. not interfered with, on

appeal. 817.

fli-iiii-'stil "t on spei'ially indorsed writ. HHJ,

documentary evidence on. S14-Sl."i.

infants, as acainst, 814-81.".

in morti;a::f artjims. !>'•. 78i.

leavK- ro make, when neces?(iry, 8'>T, 8(t8. 811.

set down, when iii-(*i>>-wfiry. Sll.

on :idniis-ions in ple!\ding>. >»14-S'Jn,

letter.-, vj".

when rounter-clnim set up, 718.

documentary evidence, when it may he mndp.

S14-ft2i>.

power* nf ('(.urr on, S12.

Htil> r,iV.i. under. 71'4-H'".'.

.iffldiivit of plaintiff fr-r. 7:f.l.

dpfendant in an-^wi-r,

80O.
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MOTION—f-.Wt»H../.

'ii'l moti'.u ini. T:i'.'.

tiiuL' for uiDviin;, T'.m,

where plaiiitiH' ri'ijuii.'il i.. civi'

-'i-urity f'H cu^is, 7;is.

tiim- fui- scitiiiL' iluwu. MI,
Ifiiv.- t-. Mi-\,. \vli,.|i ii,.i-es.,in\v. snT. MI.

liiiinrj-, for 'loolnrnrinn nf, six ,iii.vs' mnic- ivqiiliT,!. .v,.-..

limy he ninifii iutii motion fur jiiil;:in(.tit. >sjii.

HJiiurc.'i. to vary, SJ7. SL>.S.

rosl> of, SJT.

iKirit'i' of. iilhtlnvils. wIh'h i.i Ix lil.'il. ri.".4. ".."1. ~•.^,^

liy-huv, ro qiiJisli. r^tw.

roiiiilcriinuMlinf:, l(t:!:;

fosis of. ti'ii'lt'i- . foi'iiiiil pjuiii's. l;;7r..

lii'ft'Ufl.-int liy, ."(;s.

f;ii!iin> to >fr\c all in'ci's>iii-y |.iirii>'s, .'tiVi t nf. 'i;s

inJHiictidii for. win-ii i.-av,' |., ^,-[-\,- nniii'(-('s>^jiry. .'(is,

irreeular, effect of. ."».":[, .-.r.4. .',t;s,

Wdw lo -ftTfi wlicn tiiT(j;is,iiy. .'.tis.

ro itc^ -itiiii'd 111. Vh!.

I'iirty M.rv*'<I ;i " drf. li.[:|iU.- _'.

•<fv«'ii days', rt'.inir.'ii. tij .iiia>li liy-lav,s. ::,i;4.

Kivisioiial I'oiirt, tii;!U-l'i;;:i.

t" .o;::tHit. when it may !., s.-rvr,i ..n soli.iim-, i;'.i',i.

>i-r a.vidc iiT.'U'itar itioct'.-ilini:^, form of. r.r,;t.

au-ir,l, t.iT'iu ul'. TiTn.

loo >liori. how waivf'l. r.."4.

two r-lcai- .lays', ordinarily nM]iiirf-l. .V.:i.

«tii-ii luf.'ssary, .'i»4.

oral evideufL- iu sui'poit of. Iiov. uhiaiiu'd. TKi-TI."..

oraei iii^i al'olishfii in (i\il mattir,-, ."iiU,

person not n party, wlicn he may maki'. :<i\:,,

prison**r. iMiilen* f. li()w dlitaiiitil fi.r. 7n'_', 7]-,.

MiaMiinL' tiy-!a\v. for. liou mad.'. .'.lU.

rffn-sPfl, rannot hf n'ni'wed. wittumr |.>,iv-. r.c.:;.

renewal of. when entertairn'd, ."iii."!.

n." /rtlirata. doptrinp of. how fju- njii.li.-aiilr m. 'iV.\.

liulr iindt'r wlii. Ii mad.', iiei'd not 1^. .(. ;, ;,
-,.-

;,

nil'- 'm'.vi alioli>ii.'.i. iij rivil matters. .'.i;4.

sr.i.ri,;, f,ir sapr,. v:\n-r. wiii-n allnw aid,., ."1;;;.

-.'rvii-i- .,f iH.rin. nf. v. Ii.>n ir aiay l-o maile uiilmm \,.ax<\ "tlS.

Willi writ "f siim-io'i-;. .'i;v,

-ttinL' down. i>4S, .".T'l.

mod.' of. "11.

siranariT lo aftinn. w tii>;: hf niav iii;ikf. ."r,:,.

<nhp::-r.p. r:i ^vM:..,^. h; -(ii-;-"--vi of. Ti;:
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,„„ to.r,l .... "." >"' '"""l""""' •^.",-

,;,;;U1I>1 SiilifllOl, )'H.

-,„„u,u„s. ,r,.c...,lius. 1..V, nb..li.h"l. .-^.

,I.,MM.. .'I. I"" ""'• •" "' '
'.'- ..--

ui.uw«i»nr.v iil.imiii"it« ""• '
"»i- '"

';' ;",''

Wwklv f.iml. !" ''">" '"' '"•""-' --•
lauite list HI. -*'•*•

„li„Bs I.I.. wh^iv u.a.l.-. -IW.
_ ^ _

„.n,.^. ...- .„....„.h....,.H........ .i.-.l-

.lit. 1:1. -'-l '.'.
JirLTU'l.KlTV OK Sins.

juriw.Uiti..u of n. .'. -T. ...

retain uctioLs ..8ui..>t. .« I..' lr."l «..l.....t J...

..sH,„ti.m, li.." i-"'"! .>eaiii»., niH..

N.

,t .i„aB.. ...• ..ia.-'.-M-. -o !>--• ^"".-i " '"^^':;j:;- .';i,;"

partners, ilisclwnre of. !...» .-..l....... .
-

-,^^
^^^^^_^ ,„,,,,„„,,

lierMji.. i-iirryiu« ' ..-...^> >" ' "'

..f. how piit'.r.''-.l.
-*-''

.V,. ...-I.-MIT Se.— VVII...1. NK..I..:.T A.M. UE-

NKiJI.F.l T AM' 1JI.IA1 1.1.

M-;\V TItlAL.
,

i-n.mi.l f.ir,

,hnl .-.. .,f j..r.v. i...l>r..|." ..ll.-.wa'.''' "' "'""'
,„._,,,

. V ...wt^ when resriiuief'-, Sii4-8."ii>.

,„,„ii,i„.„l ™ „ay.,.e,„ ... -'^
^,;^™,j ^^„.,,. ,„„„„,,„,,. ,,,-,.

,..,., wh™ nrdered. 111^7, lUUl.

Court di«.a.isHed »i,h v.r.li.'.. .... P"""'! '"'• '"-^-

I'amagw, too ^;n.a^, I'fJi.

"'""^'-
O.nr,'''ii:n.o. r..,,,,,. «.n.. ^^ oo,.™t. S,4.

„i«.„very ..f n-v evi,le.,ce. wh... ..,.„.,.. t-r. vn^. 10-2n. ln...>.

duty ..f l.iirt.v ..l.ti.i.ii..=, <•
pvidpnci- <i.ntti( ti.ig, l*l-t-

,..,„„„i f„r l"-'..

admission or r,.j«.tio„ of. «h.... .;
j^'""""' ^"''

„„,..iv. ,la,„afes, w!,..n a .ro„„d for, '. ^

ii„aU..dfu....... may h.- »n-.. on ...ot.on .n,. 1-. l-

•

.,rr.,,n.!^ f.ir, li«;4-W.".

„,,,v..i..M' a.lmi-ion ..f .vid™.-.-. for, 1..-J4.
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NEW TUIAl^r.witiHMcd.

(((using lu sutiuiit I, u. -111.11- u- jiu-\. m- unmml for. l."s.

jury. uIlli^sio^ to pwt-ar, no gnmml inr. H>ti:..

(Ui*w.-i> lit", i^l^uUui.ut to !i>var.l juJtiiiifm, l.''i. Uilli.

(liitagreeiiient of, UHS, li'Ht.

iui|H-ni»'r iillimiim-.- Ml", cimllpiiir,' \v!i>if ii tsn'tin.l l.-r. l*»"J'l.

rpfiisul. I I nuiir>*i(ni of. to iiuswir iiui>tioii. 1'''.'.

1.1 .liui^.' to submit niiestioiifi in. I.'i"*. t.V.t.

se])ar;tii"ii of. Iwfore verdict, wh.-ii u>. ;:r(iuud t^r. l*'-t'--

v.Tiiri of. a;:iliu^t evi.Mic... ^\li.-ii ^-nuina f.'i-. lifjl. l"-^T.

unftiUr.-iti'Hi. wlicn ;:r(mDil t'lr. Ii'-J(. li''J'.. Iii27.

mi>-iiini. i'i-o{ef'ling> after. !<-+.

uioth.u ti>r. to Divisioiiul Cimrt, Hrju, in;;i.

Court of ApiH'iii. i:'».i. '."T. iii'jit.

tinir for, ln:j'J-lii;i:i.

copiH- nt' >hortliinHt iioi.'- n-iimi-.M ..n, I'C;; li':;.'.

lical judgment may be givt-n on. st>.

grounds u.r. l" b*- Miitt'd. Tiit;"..

in Ilish Court rase tried iu r. r., T'l:!.

County Court case, lUS.

tripd ill H. .1.
»
•„ Til:',,

iiotic' of. lo be seven days. iu:',l.

oh.is^ion in >.•( 'i<.\vu. .'ffect of. luliiMMl'.i.

powers of Court on, SiJ. SKI. ^11.

setting down, l'«l, I'K"'-'. l"*:'':;.

.>tay of prooee'lings. iionding. I'Mll-li'i''.

-trikins out, HKVJ,

third party, not futirlcd to 1.h li-iU-d ou. 1!-:'.:^.

lime for. 1it;tl.

wlien proper. Vf2\.

not eranU'd. when. Md.
to enable plainiitY to recowr noiuiual damages. 1"L'.,

omi!*iou of evid'Mifp at trial, when no -round for. 7.". T.ii"..

partial may b-- sri iiited. Uei. T'ilti. ln:;i.

point not lak-u :i' rrinl. nnf allon-M on. V^'^r..

refusal of .Iu.Il'o ' -;bi:,ir .nv^tinii lo jnvx
.

n.. und foi i:.

ir.l>.

3ury

restri<'tion!

shorthand

smalluess

sitiiyini:. p'

< ansut-r qu

anting. tOJ4.

Id for. i:>o.

if d-iniaees, when grouiul for. li"



1A5-1 INDEX

NEW TlllAI^t.,«(i uul.

subptimtial uroii^ iiwe«Bnrj- fiir. lifJ4, lui-.

whnt nii'oiintH tci. ICI M. HC'..

su pridf for lirJ4, 11 «l. Ilia".

tiQif I'or ninvjtitc fur. UUll,

M'ldiri, toinruclictorj in omMt-iit'tinus. a^ tiruuiHl fur, HfJM-UI'J9.

iiBiiiiwt cvideiire. when (trniiini for, 10^4. \*f2~, 1"'JS.

uimntisfactory. ivben irrnuml for. ^0'2S.

NEXT FKIKNl). S.v -- Ai^mimvi-hatimn Imhi mveby—Inkaxt
—Mabbizd ^Yl)UA^.

cniispiir of, tti ixvt, or to beiiiB iirhicil. or >.iihBtitiiifil. iii'it»isnry,

:;4s. ;i7r>.

to let, to lip tiled, ;i.'i<l.

costs, lialiility of, f..r. :UH. KM.',

death of, lUU.

didoovfry, wlu'ii hinnni lo tiiakf. tiTli.

not lioiiini t() niakt', tiT.'i.

infant for. ;i47-;{."»i».

iiiitliiirit.v. ulieii ii ifa.-tt«, ;{4!t.

married wouuiit. when to -iuo l>.v. .^."lO,

tijiitlifi- iif infant luny apl'Iv f'"' '•> <urito.|y, ctr.. without, 1' '

omission to name, olijotion for. how taken. :!4n. .'{4S,

refusing to proreed, removal ot 141).

removal of. 34I».

swurlty for i;osts. when reiniired to L'ive. Nlii',.

solvent, need not be, for infant, .'{47.

niiproffsxional, cannot act ns solicitor, l^it'^.

wlin !imy I* for infai't. :i47, :i4M.

withdniwnl of, ;{4!>.

writ of siimniort.-. may mn It L^^ucd hy. in p-'ison. '2W.

NEXT OF KIN. See—AnsiiMSTBATiON.

representnrioii of. when a'lrhorized. :»'.». '.',*',).

NONSUIT.
effect of, judgment of. HI17-11I1S.

judgment of. when set aside, in'iM.

pleadable in tmr of another action, lin7.

plaintiff not entitled to diMTi;ind. lOlS.

NOTK ri.OSINr; I'l.KAMNlJS.

may be eru>red on dcfau of d.'l'ence, 47; 47;t.

•NOT (il'lLTY HV STATl TE."
defence of, may be plendM. 4!M>-4!»2.

ivh.Mi ^Klmis*ih!f. 4in.
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NOTlL'K. Hft'—AiisniAcr m liii-t- * oi m nt Aiteal—.Iuwjmk.nt
— .MiiKli,.ii,E Aiili'NS -M.PliU.N — .NlfflLK OF A'THVN-

NoTiLE wt .Muxio.N — NninK Oh Trial— Halkh by 'Liit:

Oitar—Wbjt ok SujiiioNs

of iipitfiil, to 1 1 nil I of Ai'iiPQl. I<>4^.

t'^lll nt, MUff.

fiiM.i jD'liiiiil iitliivr^ ill rii.uHlx't-, ItHNi.

.IIWU.' ill ('||;|;i>li,.t>, Inl.V

iit tiiiii. iii;n. iii;a

Mii>t.Ts. lull.

iv'HVfs, uni.

rt'i'orl. mil.

liixing (itlit.'i-. I'Ml.

asses^UK'Dt lit iiiuiiam>. 74'.

exiiiuinatioii ni npjKisite psiMy ;i- :i mih.-.^. 't^\.

\vitiif>- 111 -upi"-ii I'l' iJKiii'iii. 71:!.

..n ul„.ii, I.. '>e.-TV.-ii. 7ia.

injuuction. Svt'

—

I.n.iu.mtio.n.

motion. See

—

Nothe «>*' ihirui.N.

lirncpciiing,- ill rictiuii. :
M'tit'> wiitii n.n .tiial.'ii U: H7J. 7<i'S.

777. 77S.

trial. See

—

Niiiiit ok Ikial.

oiiil, insufficiect. o^.'.

Hxtpptinti ill -M. O.. '.Ills.

pl'iniei.1 iJi' wiitti'ii. ii;;i\ t'f. 473.

pi'iiitiDg, r('i:iihili<iii;4 f(ii'. ThlO.

leiriftered insmiiiient. of pioviuc ''.v "'"n

style of ciuiPt' in. ~t^**. ."SI.

>ei-on(lary •"vitlvine, ot' iiitentiim to provf <U

to admit <loiuiii>'iits. iimy tif L-ivvn. ~'.'>'2.

rusts nf pniviiij:. wlh'ii ni>l iriveu, 1:114.

fotiii of. ':>-.

.Xttoriiey-drii.i-al. m h. ;:i\i'ii. v.ii.'n \iili.iii.\ ui -tjinn.

iliipstinii, 1 13.

ilf!'<-!ii!;iiu. -•ttiii? lip \<'.\iUinii-. ilil'.-iM'- in '.iiTtiin-nl. 7ti."

inspfi't il<iriit)i>-nts, ulifll tn ti'- -I'lVfil. til Ml,

ffivin 'I!', Ollii.

]>ro<llIce (tnrl:lJli011s |-.'f.-iTe.l to ill |>lr;i.!illL;-. ";'.l4. tl'.iri.

.iitM^vit. <;:i4.

fn-Ill of. tilt4.

;u tii;il. •.'.".,

fo.-in of. i;;h;.

-erviio of. Ii.nv pniv.-i. 711.

v.'flial. iiistilKrit'iH. .VJM,

wrilteti, r>'<i'ii^ir''. -"'Jli.

.'vi<l.-nt»-. 7;t3.

IS hv. 7:i;i.



l«5fi INDKN

NOTUK i)I AITIOX.
imiii'<'>''"iiry. hIumi iiijumtuni « IninnMl. •.'."It,

wikivt-r of muHt b« pleaded, 47l>.

N(»TUK 1)1' MOTION. Be*"

—

Ai'MI.\i»iratio.n—Motimn.

titJidiivit of. M'!\i.*' (if. when r«iu'r*'d. .'.VI. .Vi.'..

aineii(!iii<*ut of, •~l^^.

appt'ii) from jurii<-iiil ollUt'iv in ClmrnliiT". Hn"".

tiv.nrd, Ki-'Hind^ to hi- >riirt>d in. "o.

.Tiidgc in Cbmidicr-, lu].'.

I'uurr. lii:;*j lii:!;i.

..t iriiil. li';!I. in;;;[.

.Ma-i.M.. I'.ii

Vi'forcf^. liM 1.

report, HHi.

tnxiiiL' illii.T:-. HH4.

uTouiidN to hf ^?!iit'd in. lir:;;[.

iillt'iid;iiice on. ill I "hninlM-rs. wliiit •i.l'l- i-'Ut. "<!'•.

award, against, fnrm ui'. ."T".

address of plaintiff, m" lus .-diciinr, \\ ii-ii {•> .. indorsi'd. LMM.

foi- attachment for dtfault ii' M. O.. t'.'.\V.

.-.'ni<e of. t;tyi, in'». nil.

commixHioti to rakt.* <'videnre. t'orni of. T'j;*.

jiidcniPiir i'l liffinilt nf dpfpnce. ~Kl'S7,. 7NJ.

-.irvifi- liy pip-t.'ic 11)1. .V.i;.

>;«>p—Jl m.MKM.
Ifvir under nliirh it i» siv*'n iifwl m.! t'f start-*). ".VI.

>iM\ ii t' of. inn.v l-i' il'- ]i.'ii-n>r! \\;i)i. \>.

hy ad\' rtUcnienr. t>u\. Kiay li** ord'Tfd. ":{S.

IpjlVt' fiif. \vil"Il llfct'>>:n-\
.
"i^.

out of Ontaiio, :iio, ;in.

I'fr.'^oiinl. iv!ii>n m'o-^^ary. 'J'Hi. .'i.'!.",. ."4?<.

pn-irini; np. Ii.v. .:;';.

-nlistitiitpd. niny I diTHd, .VIS.

wiib ivrit of '(ni: iii'iiw. wlit'ii ,Tntii'<riz('d. .".iVS.

se\<'n days', nfci^idry. to ijnnsli hv-taw. 7<(\A.

of app''Ml til 1 'ivifii'iiiii! i'mirl. Ii*:'.!,

six days' nwi'>.-;nry for ilt». ;:ir;iri<.n <f lnii;ii >. 7>7~,.

ap|.i.ii.;n;"ni <>f L'u.inliiui u> Intintir. 4ii8.

Ill couimit ilii-nt, servirr* of, on .-olicitor. ttll'.

set asidp proci'i'diiifis for irri'unlnriry. '•it'-

to >t.ny jiroi-.'. .liiiii' \-. li. w iil'ntli-r ::'-\-nn \u:i<\U'... "H.

two r|(»nr day~' ordiniuil> rt>'|iiircil. "i'.',.

XOIK i: OF TKIAI,,

mnpndraent of. T4ti.

nsswwmpnt of dnninee^, 741,'.

at bnr. to In- ci\<-ii in It.'L'i.-trac. 7C'.
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Nin'H'K OF Tlil\U—<-»iitiiiii'<l.

rlo^st; of |)|i>n(lii]u». luii.v l><> );i\<'ii un. Tti,

cnimtduimi'l •'('. ii>ii iiilr'.ffl. T(T.

i|ir>iiiiM^it] III iK'tinii, r'.ii- imi M«<rriiiu, tliM-ii:

tfithT I'liity iiiHj i;i\.', 741. "1-.

fuiliir*- lu «hf. ti;i'.'. "I:;.

(nrni of, 74-.

of Coiitilv rmiri ill-.' Ill lliLih I uiwT -itt;i

Hish Cniir' '11-1- ;i' 1'. r, .-inini;.. T'l:;

renniiivt, of. 747. 7.'".

iihort. what i''. THi.

ten (Inyit* r"<inirt'l. 7-*il.

viiiiitt'iD 'iiay \f iri^i-u .ii,
'''

wh^n it iiiHV 111' i:i\('!:. 7H. 7 IJ.

who niny siv. 741, 71'-'.

NOTin; OF witcr m* si mmons.
fnn>l(fnpr to '» juTvcd w'vU. in Ii i' \\v

NuTlCK TO Al'MIT. Si-- \.ii. i

N(VnrF. TO I'ltKl'ICK. S.v N. i;u.

M'ISANCK. See- [.\.rrNCTrn>

pxpf-rt, pniplnyiii'i' "L 1. 1 re," n i- tm ii.''

M .\C i'HO rt \r.

niupiulmeiit n' i" ii ' "l lual, 7i'..

pntry of jii iaiii>"ii. (vli.'n it niiiy \>- imiI.t

OATH.
ui.-.ipiiii: -;. n. A.T .,11.1 icihs. :;,

nf nfficp, l.y -Iii-i^r, in.

.iiiinini-mi' 11 '••:. !ii

..tfi.-.-i'^ . I' Cnuir, 171.

olbcers oL Cmn. i;>.\ n-iruini-nT, !^

OBJECTIONS. Sp.— -Aii-TRAiT oi TiTi.t.

OCfTPATTON RENT.
O^vise.-. liiitiilii,'- fur. ^**«

heir. liiU.ilii.v fMi-. ssh.

impi'«veiiii'iu:- iiHiiv.'.!. v\ lit'ii. *«li1.

inrerptit on. wh^-ii .-InVL'f'iil'l'' n;;:nr-i ;i i

mi^tnkt^ -if r!t!". i..t«<,p ir ii.>,".'.-iinn

mortsiiK'-*'. liiit'iliiy lnr. ssn.

purrhasor. !i;Uii!it\ fi>r. '^'»7.

rennnr in ''iiiiuiiiu, li.i'iiliry i'"i-. '^s^.

tristfe. liiiliiiity fnr. *<ss.

vpinl'ir. i;!>l-t!iry fnr. ss7.



16S8 isuKX

OKKHK nil'V. »..—riipit-.

OfKICK IKllUH.
of'olllf.r» ..r foiiit. I'». -"•-'

OFKll Kll. S.e- lliHitM "I ••iKt.

OFKHKltX OF 1(11111'. S - /(I. . •! Ik. l..r..,». I)*..,..

a:iM>nr<> i>f, how Hiti'ikiifd. "JW.

Accnuiilinit rpf Hlipri-liii- r.Mirt, I'-'.

duty 'tf, IT'J.

ji|.|n'iil rr..ui. '.vhrii r.iltiiiii ii. I'lmnil"'!". 1i»"i-li«H.

niiiK'inriin'iit of. how iiiiuIp, 1"-, '"( !"*

befftrf. iitU'luirtlUH' oil. "*\.

iittPCi.lani. hffniv, Jiei. .Vi«.

auxiliary t ! Ii <irl.«»r. "J**:!.

lio.-k^ ..r. to I iit'D to iii^i"'" llHi.

ff** piijaiplp for. 11'T.

Ini-iii." iiol lo !»• traii-;i.t.'l I'V. Mnl.-». upon p. i—iial alli-iicl-

ancx of pally, or hi»

solirit. r. i;itl.

.'X. ..i-r nliilt'V i.liiioiiii- Titlt'^

.\il. VSM.

tiaosadi'cl at <iniccr'- lioiui-. »«.

Clerk of till- Clown in.! I'l.a-. lol.

Cleik of 111.- I'liKi*.., it:i,

clHik of Itironlj. and Writ., 17:1.

Cl..ik of U'..klr C.mrt. -Jl",

Coiniiiutntion of few of. IT".

Orders in Couii.il for. to b- lai'l '.efore

I,. \., inri. nifl.

eoii-Hiii to .-xiTi i.lng jiiri«.liiti"ii. no Imr to aiipi'al ff 131.

confitablt>. IM'.

Deputy Cl.ik> ..f the Cr.iwii. ITii. ITT. l-'".

Iiepnty HeBistnirs, ITt), 177.

Del.llly Sh.lilTs, ]8!>. See SUEBltK.

Piyisionp, to remain attaehed to, lT:i.

.hi. iiiii.iit^ reiviv.l fr. .ih.r ..Hi.v« t.. W ftiini-.l. "•".

.loiihts a< to position of. fuay I..' .l.-teriiiine<l by Hfih-.. 1T:I.

.hiti.« of, :!.

;.j!\ I... roLoilated by l.ieiit.-llo-, .ru.n .
ITo.

Iiiih-s of coiiit. it:i.

pstin.l.. fi..iii b.»ik,~ ..f as to jiiilirm.nt.s. ote.. fi-e. for. I'.iT.

tees of. I.oial .MjtVU'is. iimi Ih'piily Iteaistl at.- and li.pilty

Clerk'. Kininnitalion of, ITT.

how payable. IT.'. ITil. ITT. IW.

fees of, returns ", \" '"' made by. ITIt.

ft^rnis of. IT'.i.

paoler.. ISll.



IMit.X III3U

OFFHKllX lit' 1111 lll'-c.,,,,, .1.

tuiliilayii, lu \tv iili«*'iv«il t'y. ji'J.

.iitiif« ..f. II. .t h. !« >i>riii<ii <,ii, .!•;;

lllutfw <tf, itiitlf^t uiiiy !'• ifiiiiriifti f.t ..ihfi-. J":!.

In.l«-ilnr "f I..-1II1I lim.... IV-,. isil,

.luiliif-* «t Siiiin'it.*' r.niit.
i T "1. !'• '". I7;i.

I.lriiini.iiii ii.iv.iii.'i 111 r.iiiii. ii. i"i».i 1. .1- 1... nj. 17:i

..MM. 1^

.r., 1T:i.

Lin-Hi MuMvrs i;i1, I

..tll,..|- .,( S.iiil-.

II

Limil lt.Ki«lt;iri'. ITi nT.

iiiiii^hiil nil. I rl.lk '.f AM.iz.. .it '

S...-M1

174.

177.

u!..r

•l.ik. IMi.

ml;.-, l-ii.

MaHiri- in rliiiLi)ii.r>. 17^.

Mil^liT ID Uriliiiiiry. 171*.

..lli.-.'r ..1 Siiiii.ni.- .1

11. r. J.. 17:

iiiiiit'^ iif. limy li.. . liiiui:i..l l.y l.i.u'. iiniii '

.mill in li.. nikiii liy, 174.

li.fi.r.. ivliiiiii I . Ii.^ .1.

power > :l.ill.illi^tlr. l"*!!.

(iMii.. Ii.iiir>. ..f. 17>. -'"•J.

11 Ml.llli.ili. L'I'J.

iniiii'iHlillB liii-iii.— .1111 .'1', .

iitlil'e* of, wln'it. 10 lie kept. 17."i, ISli.

Otiirilll (illlinliini. iippriiiitn.ent .'I. IM

See—OIKICIAL IJl .XKl'M.N .Mi I.IUM.

OfflrinI Heteree". fx ntpfi". U.'i.

pprnnnnl ;itt»'iiiiiiiice nf litinnm. rir -nlKiti.r

preiedenre .if pnilics lii-fnre, 'J'i;{.

lilnre|.4linus til lie pin.liiie.l |i.\. fur ill-Ii..li. Iti'

.
It

* " iiriippr f.Uii'.T." iiieiiiiiii;: iif. ''>.

Uegistrnr ,if rnurt of Aiipeul. \'-.

II. r. .1.. nv.i limy I.. .1111". Mil. il. 17:.

saiariei* of. orderB in r.iuii.il ;i- in. i.. ! Ii'iil i.'t'n:-.' L. .\..

piiyilielU of. IIMI.

I.iii'l l.y. 11..I t.. rake f..- liT ].',< vii 11... 17'J. 17."

senis of, ISO.

-ean-li with, lieiieral. fe.'.-. inytilil.. t'.-i. 1ti7.

isei'iirit.v to be ;:i\en liy. 174.

neglect to ;;ive, 174.

Shiriffs. 1S!I. Sc.^— SiiFiiiil.

Sli.irth.inil Rep..lleis lt>7.

Spwial E.T.iMiii. .-. 1^7. 1^«.

llCi.

It 10.
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OFFICEHB OF UMlVl—rontinueil.

Taxing Officer*. 1T2.

time for keeping ullices open. 1"S, 2i''J.

tnmsmis.-^ip" of njii'ers. hy. from lotiil ml.L-H^. .'4^, .'4!*.

t(p <iiif aiii'tli.'i', 'A'.K "((.

vacation, otfice lU'Urs iu, liUj.

wepkly sitting!^ of Court, attfinhiiict' ni. ai. '-in.

witness. fe*^s iiiiyjiliN- to. \:u iJi-oiUiri! -z .!iK'niii.-iu>. H>'''.

OFFK'KS OF CoritT. Stf^—OnittHf. oi foLKT.

OFFRIAL *;rAi;i'JAN AD LITEM.

nocrmiil ol. in Aci-oiiutflntV honks. IM.

return to lie uv.ulf of. ro l-i-'iiii'iiinif-Ciovi'!

trnnsfer "f >miilu-., l^'2.

«dniinisrratinn, uin-u nt I " ~> ""
'! ' I'li in'iw . "I

'

. iMf;iiit inti'r<->iril, ."iil8.

jil>!'"iiitniPiit of, how niiolc. 1**1.

ni'W. ti-rm-^f'-r "f ikii-t.--. i-tt... ' n, IN'J.

costs of. isi. lyj. i;ti.'.. i::<>.

how .,niil. i;{4r.. i;!t;v

rernrii of. n, lif niinlt- !>>. IN--

solicitor, euiploypfl hv. 1S;'2.

wherp fstnto sni;\ll. T*'1.

[Upf>lutioi> of i:^UH>s' .\'t. wh'ii 1.. l>" iiotiiU'il "f

under. 1217.

dispfnslnj: with payment into ('(nut win

duties of. 181. 2;!4. 287.

duly of. on h.-iiis: s("-vp.I wi'l, .vrii i"v i!;!';i!it ih^r'-'Hlnni,' >7.

infant, adiled in M. O.. liow appiMnieo. for, 40'.(. 4U»

defendants, when to act for. 2s7. 2SS.

insurance, on lands mortciRed to A<countant. duty :is to. 2:i4.

lunatic, wlien to be apiH.iuti'd iruardiiin «</ Viiem for. 4iis, 4iiM.

mortgiicfs held by AccountaiU. for infants, duty of. as to. 2;

notice to, of snl^s under Tirvnhiiion of Entat€n .\ri. 1217.

payment into <onrr. dispensinsr witli. nnxxrc, when to he ^er\

on, ."H.S.

practisinK. niay be debarred froni. 182.

qualification of. 181.

remuneration of. ro^i'-'i'ti''? inorti.'ai;"s h"I.l by A-'i-oinitiiiir. "_.

salary of. 181.

bow to be paid. 181. 182.

Order in Council as to. to be laid bofor.^ th'- \.''-

lature. lOr.. m«.

sales under nrn.lution of F.^tntri* Art. notic*" of. 1217.

service .*f writ on. for infant. .ITert of. 2H7. 2SS.

jud;:nient on. for infant. 4f)!t. 410.

spttl"d estates of infant-^, >orvicn of procppdinzs rr .
122t'-1221.

subP'.iiution of anofb'T euardian in phov of. 2*<!>.
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.

UlKll-lAl. (irAllDlA.N Ml LJIL.U- r„„i,„uij.

laxt> ou lands iiiurtgiiuttl i.> Ati.uuiiiiiiii. dut.v us ;u. '^'A.

writ of summons, when mi '* ^i-rveil un. tor iiiiaiii. -8t. -N>.

[lut to t't* sfived uu. i"v iiil'iims. :i»>s.

OFFICIAL UEFEUEES. StB—JlASTtB l.\ CiiAJiUEas-liKi kuee.

appeal from Lertitirate or report of, Ills. li«4-1012.

appointment of, bow to I'e umile, ITo.

AiUlialu^n Ml. refe.vn... ^.. ...ay 1
. .1.;. .v,l >ii..ler. s.-.l->'.>.

case iiiuy lie H'liiitteil to. Nil.

oertilii-nle of. appeal from, .il.>. lutil P'l::.

tiling, W». M'l'-

costs, jurisdiction of. as to, >."i4, >,'^. s.in.

death of, SV,».

.•videi.i'H, how lo l.c siv" I'l'lo.c. Ti'7.

to 1.0 trausitiitteti to .
lopcr iilii.er hy. sr.T.

csan.iiuitiou of joilgmeul dehiors ..,a>- lie lali-.i !'.v. ll:'..'i. UA'k

i 1 „f ,.s,.,..i.:,iii. v.y.iy !»' iiik.li i.y. u:v<. iiiiti.

..; „/;,Vio. who .1... lTr.._

e.xtri!. liow iiproip.-'d. ITo.

fees, how pa.val.le 01. IT.',. ^.".':.

inquiry, hefoie. liow . .iinliiol. d. ^'>:i.

,Iudi;e of 11, C. .1. laay refer la.-'s i". sr,l. -.."J, s-'el.

judyliieut, lalil.'il lie .twalded 'ly, ^.'*.

jurisdiction of, in (.'hamhers. 1<1>>. l-'l.i-lilVl.

1 .mil ,liol=e ill |-|iali.i»'!-, .iin.ii.l .•l.T
.

-. 1".

Master in ( liaiiil"'is, a.lint for, lilll.

may adjourn ..i-i' li.fn.e .Iiid.:e.

J P. I. ojd.

,:uiu.>l ref. r oaii.se t", N.'-', V>4.

.Master in Ordinary, may sir for. *.'1T.

powers of, (,n r.d'ere.iies to, ><.-i;, sr.'.l.

liio.ednre liefore, ,s.-,:(. .sr.il. S.-,T. s,-.!i-m;2.

,,o,.st;.uis referahl.. I", .m.ler .. > -f I'olio'"". \r,. s:,-2. Sra.

«. 0..1 ,„ |,.(,,/,.„i,.,„ .!.(. io-l. S.-.-,.

may !» -ulimiltid 10 I'ouvl l-v, •<ill.

reasons of. Court may reipiire. Hill.

:etereun-s to, authorized, s.'i-', s.-|4.

-.111. ler -. -'H, of Arl,i(nilu,a 1''. S'l-'.

s. 0:1. of Arhitnituni lil, sri4.

,,,,„ i;,,,;, ,„,. Ii,,w ,.arri.~l. .in. «'.. ^.",11. STu. S.V,I

•.1.

sdl.

Sei'— M.iSTER,

report of, on lefeieiiee for ilUiUil

appeiil fv.ni, sri4. H.-,T. s

conKrniation of, sdl. sit;i

costs, .]uesrions afTe'tin;:,

II,

«=.AJ
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OFFICIAL UKFKUKKS—r...i(./ii/.f/.

report of, filing. W.l. V*\% Hm. 1'«'7.

notice of, to be servwd. ^.iK4.

how foiitii'ined. S*til. Ml-,

judgment oil. lnjw olitaintMl, >">.

motion against. Hm^-IuVJ.

order con ti ruling', to In- eniiTHl. f<li.

[Kjwfrs of Court, iiml Judge, hs Ih, Nil.

questions iim.v l»e snl»iiiitl>'d to Cnmt l>y. >''''I.

!i!it>e

—

Mahter.

Uules of Court regnltuing juris.lictiun of. powtr lo iiuilse, H>.

sales by. proce<lure ,.ii. See—Sales bv the Court.

special circumstances, may report, ^7'J. '.«K).

traiisniisPioii of papers by. on close of reference. HIS. rJi'T.

trial «t action, lieforo. ^''».

form of order for. 85H.

ill what cases directed, S."»ti.

how to bf coildllrti'il, S.'»ll. S5t). Stilt. Mil.

order for. iippt'iilalile. S-V..

witnesses, may examine. Tf>7, S."!».

ORI'KIt. Se.—Lx.)rNCTION—.Tll».MENT— Iliuil C<ukt ot .H STIl E

—MasTEE — MnKTi.Al.E AcTHl.NS, — ORI'ER TO CONTIME

I'RlREEI'lNliS.

abiindoiiiiu-nt of. when vranlfd on condition. S34. S'5.".

iigaiiiM i»ers(.n not n party, how enforced, 1122.

amt'iidment of, S4-.

appeal from, 12N VJlt.

enlarging time for. r..'i7-r>»i:».

leave, when necessary. 1— i. 127.

onier on. relates l)juk. Stl.

See—Chamber?, infni.

iirrest for. See—I'AILAULE I'RocEEiil.Ns.s.

carriace of. in M. O.. :^7<t. WU. SIm.

irrtuinni. for. may be granted, Kt'tH.

Chambers, how to l)e sigtieil, S;i2.

appeal from, when made by judicial utficcr. l('<Ht-liHt4.

time for, !<»«>, l'Kt2.

entry of. in full, when necessary. s:i2. s:U.

See iiifi'i}—I'ntry.

changing solicitor, may issut- to (Ii.nt oti /i.-fci/i'. .•-"».

charginr. See—I'riARf.TNc ' HlHER.

-leriral trn.r in. b-.v ain.-d.'.l. ^12. ^V.\.

conditional, wh-ii to W .Wn.'< .\\k\u>\''\\M. K\A-K\\

fnnMrming n-in-rt. to W ent.-.-d, '^'U .

consrni. nni a|'i.-alnble wiihoin l.'ave. 12::

iimemliii:;. ^".M. >^".

v:,rv;:,.. v;;.-M2.

121.
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OKIiLH Ttl CUMIM E ruuittD-

fliiii.. Ii';i4.

ijllltKU—Cunt iiiutd.

eouiempt oi. Set'—(.'oMtiu-

concinuiug i>ri)(.'(*t(liiigEi. fii.>f

copy of, to !» ilt-lixenjil t,. K,L:;>inir uii ii|)|

cOBtJ*. as to, when appoulabli', VJo-lli".

(iiite of, how to he siiiti-il iu. v_'.'», KIM.

tukes efEett Ivum, s;iii.

df fucto. itivali'l if ultra ti/> -., ;ni.

(liscretioimry, wlurn ui)|jt'iilalil.'. Ij;;. r.(ij.

(ILspensinu with jiayuient of iiuniey. -vhi-ii Otticinl (iuanlin

t«» be iioiiliL'd of iiiuiiun, r.)ls.

eiifoi-fing. See ~ Attachment of I'ikmin — i:\Et. itiu.\ -

SEgLESTUATlOX.

entry of, whf'U ni-i fssury, s:\-^, y.'A.

Uliliecessaiy. ^I'li.

date of, to lie stated. S14.

nunc i>ro tiiiu: n:!S

plaie of. s:;:t.

error in. Imw niprerieil, ,Si7-S-l4.

ex p'irte. party airn-red by, may nn-ve \<> i.-iiini, .".iii;, .".liT.

enti.v of. when iiiuieoessary. VU.
(•»j*its, not iiwardeil l)y, T,iMt.

motion HKiiinst, 7>>.C:

fiirtlitv . vi-S-uce Ml,. T,i\~,

service of, r.i;i;.

time ftir mii\ili:: aciiin-^t. .'.m;.

when LTiii'iied. ."iiiri,

l-cfuseii. Tii'C, ,"i(J*'.

filial. See

—

M(>kt(.ai.k Ai,tion>.

form of. S2Zk

Jianiislli'e. S*-* ATTAtllMEM *n I»Eiir>,

hours for service of. ."».'.

iiulorsenient of, to yi-muul order fur iin;;i-liiiH'nt. Mn'*.

in favour of person tmr a party, ln.w .iif,.i'.'.'«l. \V2'2.

injunctioti. See

—

Inmixction,

interhicutoiy, when apiiealalle. Ilis. I'JU.

api>e;il fr.>i;i. fin* U'l ln'inL'iii^, 1JN,

roiiiiiy r.iiin>. ill. net iipi-''iliil'i'' '" " ''- l"l'

.[oulu-; »< tu wlia! \<. Il:.\v :. t.Tiniiied. V^^.

what is. i:;s. rj;t. nm-H'-i;!.

whiit is iini. yjs. VJli. nm-nn:;.

intPl'pleaile;-. S.M'—TNTERri.EADKK.

invaiiil. imiciia'^er imr r:T<>crf.l li\, in.".,

irremilarirv in. nnt ;i> a'Veei i.iiri li;i-->r. 'i'.',

isMiiiu. ti:ii" f"r. Vl.'. m;4.
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INUEX.

lni«i-l(im.

Kill.

OKIIEU—fonliiint''-
, _. ,.„ ,.,,. ,,,,„

Jadi!e-», ill eliamb..-., wv'^ f'.m,. V-"l, iih 1"1-'. 1«1«-

Low signej. Si-.

Judge-, to Couit, appeal fr,.u.. r-".l, l^i". 131, l"l'-i- !'«-•

name of Judge, to be staled in, 832.

judical orticT ill l-liiiml».i». al.l»nl from. llXXHl)i)4.

niiuj^- of, to lie -tiitiil 111. Sil-.

juri-dUtio,.. made without, not to iiHect purcbiis..!, 105.

liberty to api.ly, rewvation of, uiiuei-esMrj In. ^-^'

I^al .Muster iu Chambers, of, appeal Ironi. HHKl-HXH.

lost, directed to be redrawn, S3.'i.

luuacv, declarins. t" !»• •"ti'f"! "' «"" '""

„„„„(„,„»», of. l-"-". l--"'. l»ll->-"-'

See—Mandamus.

nianilatory, servir.^ or. TiVl. ryx.1.

eiitoriiiiB. llUo-lll'.l.

Master iu
( b'aiuliM... "f. uppi-al ''"

loeaniug of. in Aet, and «ult«. 3.

i;.i„ui.» of. -tiling, procedure on. "^H.^ "'''i

varying, motion for. sJT-J^^S.

iiiislalf'S in. corret-tion of. S37-8-14.
^ ^ _ _

motion to -et a»ide. "lien made u' /«"'<. ''•'< ''"
_

name of judje, or olii.-er. prono.iniiuB. to I- -tol-d in. S.

„i.i, abolished, in livil pro,-o.-diugs. WH.

,,«,»• iiro (».". 'ntr.v if. ^->.

of coiirsf. liow issurd. 'Jl-.

need not lie ennr.'il. >;'•-!

what is. "-Ml:.

ollice copy of. bov\ rerlilifd. '»:i*J,

is.sioiis in, how KMri'tled. *4-. ''-'•!

original, when it ne«l not he slown at lime ol -umc.

paragraphs. I
.livided into. i*2,S.

,,r,v aflV.n.d l.v. uh™ he may inov. io:a,i,-l. .il.l.. oOi.

,.!,vn,..nf of ..ists. for. ..ufor.ing. ll«l.--lll'.lT-

tor, enforcing. Hl*.l.">. 1097.

into t'ourt. for, euforrim;, ll«li

,„„ of Court, wli.'u I" h" inilh

Judge. 111.'*, f'W.

on. -jr.'. "'I'-i. '""• ""' '""•

entry of. unnecessary. s:ll

prohibition. Se.—l'R"lll"lTli«.

reference, dircing. when ,o li.' tiik.n i""' M. O.. »A.

r,.plevii.. Sc— I!El'l.KylN.

reversal of. on n.-w ,.ia....r. evid. n.e rcmre.l or. s«->

date from whi.h it lab's ,IT... 1. s.!!.

nviv.o-. if. Se<^ORDEi! -1 roNTlsif: rniicKKmNGs.

sale. for. lo be entered. «;!4.

money.

when issue



INUtX llir

OEUEK—t'widiintii.

M'lviii' of. 5:11 x.',-:i.i'. li'.ni. Tiiii, iiiis. ui'.K mil, ml.
hmir* tur, 5.").

liiAV.'i' uf Ma^tfi' til lii^ii.'ii-f \ii;li. ^lil'i.

.••oliiilur. nil 'Alii'ii vinlhinil. Tliii, ,ul

Bettleuu'Ui of. iirii;'riliii 11. Mi.'.-.'^ljs, S'J'.i. s;;h

-liiiLiiture of. ."^l-'.

simi.;. how I'Xii] I'N-fil in. Mi4.

to OOlltinUO l»l-illiviUlls'>. .'^'' llllliKl: mluMlNIK [iuik hh.DI.Nd

m(//*( li.i". Iiiviiili of. imr imiii-lialili'. *.ti;. nii7.

effiTi ot. y,;'.<.

]HlIviulSf|. lull III 111- iiri'jii.ii .'ii I.;,. Hl.'i,

Mirialiou of. on new lunttt^f. St44-S4T.

' .liug. Sill'— I'riK it.vm:|[---S.\i.i>. hy liir CiHur.

wnls. I'lir ivliliii III. liii.v i-,niiil. I i:;i- 1 1.;.-|.

OlillKliS l.N 1111 NCiJ..

us til siihll-ins lit iillliv]>. Ill 111- liiii ti.iv l.i:.-. .V>ry.. V.l."i. VM.

uiii.v III! ili-aiiliriiM'i! iif li> 1.,.^. .\-.v.. l:ii;.

i)I!I.i:ks uf coiiiT.

iiiiri'iH'iileii, solifiliili- ot. H.Vl

OKUKi! TK CD.N'n.M'i: i'Ui"i:i:iiiN(is. s .\ii,vrt.iit..Ni.

aihlinu piirlit'.s. hy. ..n iiaii^iiii^siiui nf iiiiiT.-i. •.iiT-l'.l;'..

iipllt'al. wlii'ii iii.ri >sar,\. iiiliiiiay. i;ill, lilj.

/•• 111

wIk-11 ciitiiliHl III. t:iii:. i;ii7.

aili'ili l[,.iy j.i i-'l nilliiail ;n!iilli^. r.llt:.

costs, may In- isMii'ii in ii.iii\.r. I'lM.

liahilily of iMiIy i.siiiiii; fur. i;U. i;i:!.

olilnr, nf. lll'J.

lollIiIiT-i iaiiii. on ilialh of ilnfiaiilaiil. illl^.

iloalli if i-arly !ii-fiii-ii sorvii-.- nf wi'il. laH.

afi.-r .iiiiisiiiiiiii. i;ii. 11-jii. ii::i.

,,. «./i ../. /i(. .
iiii:;. I'liCi. iiiiT. I'll::

ilef'iUllaUt. riilllt nf. 10 inlliliiil isslli. nf. fil.". tHH.

ili'liiy ill issuing. I'.IL'. 111.'.. Tili;.

ilovolutioii ot .-stal.is. ;ii «./.«(. HI', on. laiii. 11117.

-iis.li!ii-Liii of. aiiiiliialioii fill. 1114. 'H.'i.

vvUon II I..I iiiaili. 1114. >:in

ilisiiiissai of ailiiiii fill- lii fault ill issniiiL'. Uln.

oijlry if. iinr.is.ary. Mil.

..s-ouiiiiii. Iiifiif issiiiii- lllJ. 111:1. ll-'ii. 111:1.

i.x.'riilnr nliiaiiiii"-'. liiliilily of. fm- .
nsis, ill I

iiiiaimlifainirs /.i«*a;. HI', mm.

iiiiliirMani'iit niiiiin'.l mi. HM.

iiiniion to ili-oliarjti-. whi'ii it must In maiii . nil. ill.",

'..-lo.-.
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I ]

OltlUnt TO CUXTIM'K VHOCKKinyGii-foHiimnd.
partnership actions in, t',12.

party servw] with judging nt. wh-i- Iw may .»ht,iiii. r.lO.
pracipr. may he uhtaiued on. iHiT

represPntHtiv.. of .Im-iiK,..! .1, f,.i,.|r,iil. iu-ht nf. i.. ,m,iii|...| i,l:,in.

lift to ohtniu. (ilti.

pliiiiiriff may olitain. i\MK
snvUi' .,f. (.n uli..ni to l'.< iii;i<l.\ r,v;.

our i»f OuiHiin. i;]."..

rkdiictioniif oriyiiml, wheu uniiwessnry. X^S,
(^ubsiitiitiimal. niny Nh niitU-.tizfil. i;i,-,

order alldwingr. tn fix tim.- for moving ti.

uiM-iiiu-L'i'. 111",

aetting aaide. Wt7.

time for moving tu li-iihnrjrt'. i;i4.

hy persons under flisability, <J14.

vacrttion^ nryr to cHunt In. ',:ii\, ri37
title of cause in proc wdings sfihseqiicnt ro. inn.
trial, when refused after. OlD.

vacatbn. not to count in time for moviujr aenin^t. ^:H). r,.-??

n-heii if i)i;iy i,e isMii..(l. t;i>7.(;i:{.

ix'com&i binding. iIKi.

npcewarj-, i,i}Ti. Ill,

unnecessary. tj05.

ORI(;i\ATlXG XOTIfK
discretion of trustees how f.n- aftWrwi by. Il!i4.

judtanent on. 11^4.

larriase of. 1184.

service of. nS2-nS3.
questions whirh may ho rletiTUiiiie'l on. 137S-11S2
service of. lls_'-iaS.'I.

"ill „( jurisdiction. 1]S4.

sp<'fi;tl direetions as t". .Tndei? mav give. Il«i4
who nijiy ^iTve. HTS.

><> I'- ^rvt'd with. 4182-11S4,

OTTAWA.
awsizfv at. ]42.

W.'.'kly ('.i.nri. lit, i>4ii. iTiii.

husiiiPvs. lo he Tn ..-n. nt. 24H, 2."n

notice of. ro N> si?nr ri. SVninr Rejis-

cnM-rii. f,,r l,.,,ririi; ,.,,..,.- ;,r. r.fi. 2.->2.

fi'e. f,,T i,M.,i,|,.*.< „t. 2.50-2.'],

Txienl R..L'i*irai-. duty nf. 2.'0

monthly, f.v <er,i-.nnnthl.v. uiav l«^ =nb^rinite,!
for. 2.-n.

Pl.lcTice to l.( fr.Iln\\...l a:, 2"f(.



IXDLX.

iy\T.\\\'\—f oHiiuued.

Wei-kly l''>mi lit, regit-ter in l>e kciit lni-. J.":;,

-..lirilnr^ lliliv .Ml>.-li[ I,, l„

wlui iiia.\ i.ir«iiif at, Jul.

1667

r.

l'Ai'i:iiS. See

—

Cuime:— lint iMtN i>..

i.Iliii* copies (if. wlii'ii iii'ct->iM'\. .*;[l. ."lii'J.

Iiow cTtifiei]. ,"»;{'_•.

>izi> of, hi.w i-eKiiliitPd, ,";!U.

tmn»mi(*sioii i.f. fiom Inciil ollici'^. ."1''.
.". tii.

Uy on- olHciT T'i , ili.T. r.4U.

PART PLKFOliAIANt^i;.

wht'n valid iw ';;it;sfa<-tioii. 74. T-".

rAliTK.-rLAKS.
iiliiuoiiy, iu action foi, ."JUT.

...St, <>i. uh'ii (li.siiiowe.i. li:;tMi;t7.

fviiiiiiKil I'lmvi rsiitidii jn jicti.i!! for. Titis.

— dclivrj <'l\ wli.'ii oni('n-.l. ,'.h:;-.-11.

fjfL'lIllI'lll i>i. M".
false imprisoDiueut. in action ii.i'. T>ii>

;;loilD<ls '.t* l.nlief. <>L ."MS,

insiiraiK't' 'n^e*-. in. ."10.

iibel, iu iittioii of. "iO>. 711.

iiiiilk-ioiis in'osieuuiioi!. in iicli-m for. r.tis.

— iirder for, cfEect of. .*ill.

I'Htent ciiser., in. 'tlu.

«. plciuiiDL'. <.f. i!iii.v li.' nni. !•: ri, .-.u;;

ileUiiind i)f, ,"it:j.

nniti.,n fur. ."iii:;.

whru ..r.lfr.Mt, .Mi:

.seduction, iu action for, uOb.

-l;incler. In iit-linn .,t', ."us. r,M;i

4

nudue iuduence. of, .'iti".'.

wills, in acrion \i, -in ii-i.t.-. ."us.

wt'iiiiirfiil <lisii!i<>iil. ill ;irii(>ii for. "I's,

PAIM'IKS, Sf'f'—AiiMi.M>-iiiAi H)\— MAuiiiKi) WoMA.v — Master—
.\h.i;n.Ai,i: A. ri.-N-— I'ai;! M i;-.

nhscnt. \vIh':i ruiiri ij,,'i.\
i

it- *'' h"!'/- iili-!^ynilint;, ''.74.

rictus of. Ill,"

i.iiut. TO lU'iion f

li" ;;7t.



Ititi^ l>ll>^^

l*AUTIi-;S- r„„t;ni-.l.

ailcM. svh.'ii h, I iA,,l will, u;, . .ITti. ;i>7.

by onU-l In rulllilillt pr ii'i'>'<lill^>. CUT,

lin.fN-.'<liin:>, wia'ii itniiuit'iit^d. im iu;iiiii.i. :;7*'. '•>'

in M. O.. may be. Mk;, 807, Ul'O. UtJl.

Iin\i fur buiiTK), .st'iti.

may mow iigaiiisr jtiiltjmi'iit, :i7I. :I7*J. ;J7-'!. ""I

urdt'r oiKlinu tlitiii. M'l-'*, 1

»• ivif.' lit' juiUiin'ht (111, ;i7i. ,H(n;-Mi,s,

ili'ilifri.-iiiL' with. "-1

liiiii' i>i' i-iiiii[i,»iii. .nil iir .,r' I'll. Hi :it:aiii-l, ''i

adUiiiL'. iM.w.r .jI Ciiiiri ;is t .. .17''. '•''>.

.i|ipli»ali-iu U-r. v\li-'ii n. !> inad. .
::'.'.. :•.-,'. :;7>,

li\ iiiiifiiiiriifin. \\ii<ii tnn allH\\»'ii. -Ml'.

r.ill..;.'lll T>'(lllil'r.J f<ir. MTt.

Niii-i ii.i ill wiiiii,;;, ;;7ri.

(tftVii<l;i)!i-, :;7r». :iv;;-;;ss.

in .Ma-ifi-'- utiir.', sCil. >i;7. Hl'ii. ll'il

iMi iriiii-iiiissi .11 '•{ iiii.T.^t /'•it'iit- lili . t;n,", 1:117

.a-.i,., foi. Qt.--(ii:{.

iliM'litil-^iii;:. ilU.

Sf.' - Uhukii ti) CiiMlNCK I'iU'i t i:ii| \i,>.

luiilini:. plaiiiiitr-. :i7ti, ;i7n. ;{sl-:u<'{.

adminivliatinii. in ariii.ii,> fuv. .Ji;."!-:;74. liss.

a<iiiiiiii'-tian>i-. ;>. :;:!7 ol". Iivs.

'i" ti"' I'-pr ::l '/ I .
'.:

-../ i.h..,. C.mn may :ii,,,.,i.,i. .\\r

.

:iM..'iH; • t.y. S'r-- -AlM-Ei-Mi.' ,i K.

riM.ii.iiii.iTi- f. a<i<] i.iiiiniiir-. ;;7''. ;:7'-.. :.•] >::

asvi;:ii.H. .., .,..., ... „ri:.r. in ^'tH by. >M-71. ;;.-:

a->i«iir.>s
I,.

,1,1. ,iU (if. ;Mi(t.i.:; ;is. llSii. (ilHl. i;it7. >. .
,

vr,

;it;rii.l;in( 1- .if, in ..Hie.- .if I'l.iiri. L'ti-'l. ."."1;. 12:!l

Mit-I.T iii^i;, r. ui'l • 71. -Tn.

.\H.iMi.'y.(;,.||. i-.il. wli'^ii !,...-.;i, . j.ii.'t; 1.. M'l a-i'b-

r.i I..- ii..iHi..i. uli..n v.ili.lity ..f Sia

.|ii.-ii.iii. 4s. n:;.

i..-;i..li<iiil. Ii;il.iliiy .,f. I,, milk.- ili.Mf.v<.|-y. t;.VJ. .;7r..

'stinx -III, t. ,1X1', it. .\iii'ii !i.'.-..s-.ai-y. ;!;is. :!:;;i. :!»;_'. ijii'!. :

liani.tM in ih.' li.. -lilt...)
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I

PAiiTii;s -I ...i(i..«.i/.

i/m,» !,;.. ,1. hili.iii lij n.-ii nI. I^-Til. IHio

iviii,.-.'iiiiui\.> lit. m.t\ i» ii|iii..ii.iii;. ;.•''. '"
rUt~.- ii. «.ii..' ;iii.-ivM. 1„.« ,.iH.-..„i...l, :::-;:lv.. :;.».. :l.£;. s.;«,

t'nniiuuiy. In lutioii \'\
.
>•"•

lor t'l'iillil "III. :>-

iiin-i- f !• I-"" inMi'.i II.- i.liiiiiiiiv •..,iiin.i. :;T.-.. :>:J

i-miMril'Iiiiii III' iliMlniiiii'iii". ill lu'luni" fur. ".I"'. :'ii''l.

viiuiimiii.;: 1
'lii.^-. '-' <» '--v M-l li)

.

'H'T .;!.;.

coutl-iliilliiMi. milling .,-. "lull il.r..u.; 1.1 .hums. :'.— 1".'..

,.„r iiiiiK.. ..il.iM 111. ul Ill' iL.i.v 1- i.in'i- .l.-r.iiiliiiu. i\

,.ii»t». Sin. i;ii-i>.

CiiUM 11 in li.|llil.- lii'l - 111 111 llil'l'i'i I1-. '"".

i.ii Ml iili-.iii.i- .11. :;T1

,l..iuli iif. "I ii 'I ill"
i:: mil

1.11. :Ai<-::t:.

ffnlliialil

.,^:,i-|.t |.l,i....:' .1 .- :i. ^l-'l.

Si'r .M.\-ll.li'^ Ml 1 II 1 .

,,,1.,,..;. ,,, I.I. - Uiii Willi illVil.il. ;
VMll. -I^T.

„|,,.|i,;;l„ir 1.1 .US'lt'ii-. M i- .i li:.^ .l'. -^iL -^T

:,,i|iliiiiii.iil li.v. Ill mill iii'lil'ii.iliil.i. :'iM. "i^*-

ili.iiili. |..- liin^- 111 I'll iiik'i ' •
'- "' '" '"'-•

111 17 -I'll::.

u>,..i I, .11 I... ii.ii.ii-ii.l .1.- Ill .ill iii'iii'i ili'ii'.i-. :-".

in invry lauim nf .ictinti. ll^'.l'.

Willi tii;\y 111' jiiiiii'ii ill. "-T-:i3t'..

diri'i'Uii'-. 11^ lii'fi'iiiliiiu-- ''-'

lliM'mii'j- li.v S.'i— IHMIIVKIIV

iliiiiliii'ii; liiiliiHty. ill '111-''- "' '''•''•

..i.iliniiili' I'iilit.- i.f. ii.n.v 1 1111 I'll. Hi. -l". "'l-'-'-

..Hiiiiy 11. iiiipmi.iii.n. ii:ii'ii'>ii"i ill- iiii« liiiiii'ii. ;i::^""i;.

Sif MI1111I..M.1 .\i 1
lii-i'^.

...uu.i. n','i'i~.iii..iiiiii 111. ::i"-:iri.

...Miniiiiiilii I
iif' ill .Mii-ii'i'- iiliii". ''"- '"''•

ra..('iii.ii'>. I1-.
"'. :«i. '1^^

iiiliiiiiii-^r.ili'iii iiiliiili.

, ii.iim-iiiiii'i iHii.ii. ::iT. ;ii;^. :nii.

nss.
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PAKTIES—fo«n«„.rf.

firm, how ir iiiiiy wue. ur l>f i»ni, 41*.',

|it>n<iiu carrying un htifthx'— In tniiin' of. U»v, -ik'I. 4L*ri, !'.*)(.

iiiiiat i>ti)> In hi^ own
nam*'. 437.

fourth, wheth«r ihrv i«u Ih> hrnnitht In. :i1i4.

(ifirw-iit-JHw. ri'pr'-Mfntiitl.in of, hi mtion loi loi^-ri n<'t),,n 'tl' '\\\\i,

**(.. ;itR>.

huKliiuii! iiuU »ift>. IIS, :tL*4.

indfinnity, ailHinir, wh>>ri <lert<iiiliint < lniiiiH. .'t-V>, :{iNV-;t:tl.

InfantN. *iit< h,r uexr fritriil. :{47-34H.

(Irfi'Dd I),v Loiiinliiin. .141).

joimlfT ..f. forriifr [.tit. li.r a-* u>. iit l.nw iitxl iti Knitity. ;121.

|)r.-«ni pnoti.e hk to plaiiitii>. olVJ-.'IlW.

>lfr*>niliii)t)<, a27-388.

joint .otifra' tui .. jKi.iiim »« iN'f.'n.imit^. :\si. :;s.-,,

jointly iind ^.M^'^l:lb liable. .'1^7. o:fn, ;i;ii. ;t;ij.

Innfllord npp-'itrinj;, ro b.- nanit'd. in tiittirt' pni..MlinKK. Ill'l',

It-Katef, in a.'tinn by. for It'tfai'.v .InirBt'*! on land. ;{<"'.

niaiTMMl woinpn ii« plaintiffs. '.ITtt). ;151,

ile^ncJnntB. 3'n.:[,VJ,

S.f-— .\l.\miii.ii Woman.
Mfltit»>r'.- ntti'i-. intclint; in. -»*>•;. ""KT. MJii, iici.

nt.j..! it , l.oH- far iHiiiii.l. s*;-;.

relief ajainst. nof i.ni.Ti'd. VIT.

nienninc of, L'.

mlsjoinfitr of, :i"'). ;;7"*.

Hction iioi i.i It.- -i.'f.'nTi'il for, .'!7.'.

. o«tK CM<a^ioii<-<i l.y, il'trii.iiint entiijt'il to. .;i*[-:i*ji, :!S7,

ohjprtifm for. how riii-c<i. :;iwi, :i75.

"irikiiti- oiii piirtit's for. ,'{7tl, .'ISO.

mortitagi- artion.s. in. Si'«>^ Mokti.ai.h Aiticins.

n«in('« of. to h^ net c»iit in writ of sninnions, 'jritl.

nest friend, not to h*» iiddctl, without ronsmt. 37.",

lit'St of kin. repret-fiitation of. when atlthoriiwcl, II'Mt-HdS,

when he represent-* othfp nt'Xt 'if kin. '>I2. .It"!,

non-iippenranrc by, jif trial. TM. ~'*'2.

S—- -Ari'i:AF!AMh:

non-jointler of. 'ibjpction to. :!74,

.fTe<-t of, :;t:(i. :n;i. :;)W!. :i74.

juflpn'MH may Im' nivi-n net* i'li-::ithli!i:;. :tT4.

ohjpotion. how r.ii>*i'ft. .'KWi. .'{7.".

wtf.i nor ii.iiTii-^ii'i.'. :'.•::.

Mlc'n it h. .--i')-. .iTrri ,:f, ;!74.

ntinierous. in suiie intfii-t-r. ''•'''•.

'vhi'n saiiu' iiiii'- I... i-i'linri/i.,) i.i ^n**.
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PAKTIKH— 'o"'i»«'''

olijt^'tittit t T uil-j' ihi-r. 'ir II Mii-j.mi.l.'i-. Ii.i\. i;ikiii. ':*>;. ;i7r.

i.rtiHTi. "( .iriu.riii.iii 1 Ii» .l.ilii-'l. f"r .|l..-.n.r.v ••ulj. "-"l.

i.riliT «i|.|iiiu iTi M '1. -•'': "'iT.

> uatiiiu II. 1 I.. !. p. k t ill iiM" fur

liHriitiiili. ill .-in my ;>•' ililiKw I..r. IJiiJ IJti.".

jiurtiier». linii tli-'y iiiiiy -in. .r in- -n-l. tlj IJ**.

piirly," mfHiiiii^ oi ill A.' lilt It'll' ^. '.'t.

Itmilt'iilii lit' ii"ii:iifi'«. wImi ;..»— m' :>i;, lim'.. s*;i; Ml".

lull. II'. in artinn^ to (nlicil. .ri.

IiiT'llllill rPtir'''"'lllll''\'l'' " S...- I'm:-. SAI. Ul l-lll -I MAIIVK.

|,l»intlff. ii.l.litii :i«. :iT:.-:iT*. :>l-:x:. .•.::, :.;ii. uiT-m:;.

..iii-t'til ill writiii-' r. .in.;.'.!. .'iT'. :> \ ;Nt

ili-iitli .if. 1.1 v.liiiL..- ill 111 (, 1.1'".. liiiT'-l-:.

.trikiiu lit. ."!". nTv:wi. ;-::

*iiIi-tltiiTi..ti 'if. Mil. 11 I'lithfTi/...!. :.".!T .". I,

nil., iii.iy I'" j"i""l "-. :!-"-"-'i. .".:;7--'U'!i
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"K I- '
•!

Iiiiniii.in iiitioii. «lif!i iip|.i.itiii..i t.- :i!'l.

[ia\iiitiit.i iij. :m7.

I.r,„l,„lf hi .l\ 1.1. il|.| I. ..I. l.'lll.'l.

I.H1-..II riMi II imil). 1 iiiil.l) ..II I1I..II..1I l.-r ;..i> iii.iii l.j.

pliiintifT. whi'ii iipiiiiiiili.il. I'lL'.

pri.li II ..I'liiiiiiiii: ;i|.p..ii.iii..'iii -.1. pit. ;i v.

jir. *..ri tli.in iif priip..rt.v. l"ud<,iti hh. fur. liln'..

pii..r iii.i IKili; liillil. 111. II..1 pi...iil.l I l.v. '".l-J,

pr(ir..i.'l;ii;;. iimlilisl. ri..i i iiitiiii-.'. '.I*.!?.

P'l.pi.Hv ill liiiiiil.- ..!'. II.™ iiii. I.I r,i,t,.,i,' :,,„.. ;i.-.. I'.i^.

piiiTliiivi. ulii.n iippiiiiiiwi .!> iiiriiiii.-i. it'.i-l. :t'.ri.

riiihMiv r.iiiipiiiii. 111. 11 111. 11 iir.iiiti'il. ll'.i^l.

-nil- limy 1 |..li.i..il l.v. Iii-J. iml.

iiiii.\ iii.i i.i.i .11. '.i:;-.'.

ri'\i\-..r ..I' .i.iiiiii. ^^1|..|| II ..-my. l.i.fi.ri. iippi.iiiliiii.iil i.f.

nirity. i.. hi. fiv..ii l.y. PH. Pr.'. PP.'. P'.Hi.

I...ml il,-. ti, 1.. Iii.i.iclir iiilii M. <>., :ilKl,

lilii'i; "f. !l+l,

pifiiiiiiiiis pjii.l to ipiiir.niilii. I'.liipnliy ii-. 1IMI.

-f.tl!pniPni mill iipiiroiii! iif. Pim.
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ItKCKlMlli I

nliriL.r -I 'iMi.T i'..il!, ci..'IL..i.l- -. '•«'

;'' |.rl"U .. ml ""• 'i 'N I
''''

..ill h). .,.Mn..ii ..1 iMun f..i. ni,iii'..|. '*

iljliiti»l iiinv Iw ri'«tlililw'i!. '.'''•

Iflinlitx ill Ui"ii. "lifH "l'l">li'i''l • UBii'"- •''!

tul<- nlir»'itu;li. nl-pi.tMai. ni i.l. '-'i

mi'-t f-tHt*-. "l"'li nl'l'Miim-'l, >!. !'*. '•'1.

iriistf.' tiMHiliit.'' H-. "I' "I'lii •" ''* '''

« 1,1.1, i, .-UiiM.. us I'l".

..|.li.,iiii.~l iK I'i' "I. ""

MTOl.il. 'ill.: "I'l "' "•'''

I'liri'iii,! ^"'' "'i"iiiitiii<'lit "f. '•!'"

wiili.'iit .ill;.,;. '^1"" ""I'll'"' I" '
'

1' '"'
'

'''

„ > I." ii.i."..,i'h1.
"'-•.

iii;c'i";vi/..\N' I. >^" r-viiAiii rii'mm- -

liu.lii.li 1.' 'iii'i-li ."ini.'li"!'. '"' "'•

RF.i'llItt'

iim.'ii.liii''i'i "I. I"'" "'<'- "•-"''

,,,l.it.«. ,''rtll.''l. "I' 11 "'Ill'';- I" '
""'

'

'

"'

(•"lift. Ui !" I'tiiii'i'''. 1"' '''^

.Wivw.v nf. f"'- u... "1 .1""-" 11 "i»' ''~

fi.ni' "f. Tl«-

11U|. I ,,l 1 : • ivi. '

• '. '. I
'

'

IniliTKi'iii-'iii "' liii'lii"-''' ""• "''•-' ''•' '''

1„M. il"V, Mii'l'ii.-l. Til'.

(itlicHr tc. r.iiilii.
"'"'.

,
1,11. t'l icl-lil' -nil" '1

•'"^-
'

'"

• niiiiiiil. 11"! 1" I'.' l'i"iii'''-'l "'ill I -nl'i-. "''-

,,i-o.lii.i 1.111 "!'. r.>.|iiir."l .'11 iii'ili'i" «-«"" !"'-'

..I'l'T. '1,.! I '-"-iirv f". "-' '

liiiii»iiii-i"ii .it. t" 'I "111". "I. ('""''I".
''1^

„„ll,llin.iil "f. vli'.ii i.ll.iiM-.l.
'-•>'

HKI-liVKItY I'l" l.ANll. Si- 1:ii l^ 1:^1

,li,iv,.r "1. I- III' "" ''" '"'

KEIH-'^.' '**'" -MllKK'^'l- -\tTIIlN--

, ;,, ,, .
,.,,,1111.. Ill 1',' ink"'' ii. '"'. ''^^•

liiii,. nll.,iv.>''. 1" n"i ' ill '""

,i„i,iii..„! "f. Mi'.'ii

""'v"'"V'vir"Jr xr'

""'

illiliv..vi.ln"lil». I"'

1 ,11 I
|„.i-i...l..il;>. :i-li'
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KEKEUEK. bV,—Mastlk—OFHt lAi. Km KBtEs—(^iiirri.\,i

account, guestion« uf, may b^ referred to, HTA, S."..

HPiieal from certitk-atc, or report of. HN»4-loi2.
Hppoinlment of, in pinte of one d.viiiK. eu„ sr.l».

Arbitratian Sot. referenct- to, uiulei. .s."1-,h.'kS

authority of, K'Hi. St!)!. sj;i.

ca»»» may he remitte<l to, sin,

(wrtificatf of. nppeal from. lfM4.

Hlinir, l'»*H. IiNtj.

iioti<H of. VHH.
conimisfiion to examiii.' \v;tnt*s. may nrdt-r. 71s, TSJ

See—('<>.M.MISSIi..\ To TAKK Kv
(•onimittnJ to prison, cannoi .,niei-. s'lit.

costs, juriwiictif.n of, a^ to, Kyi, S-Vt. S(W>.

<'ourT may ref^r (|iiestinii« to, N.'d, sr,'2.

tlniimces, a^s.*!«mellt. uf. may he referre.] ro, srili,

death of. appointment of new. KtU
discovery, on reference to, S*i(i.

evidence of witnesspf-. hmv to lie ffiven before. 7ll7.

to 111' transmitted to prttpcr officer, STiT.

bearinjr, may make peremptory nppointmenr for. S(;o.
inipiiry and report, referem-e for. s.'i, ,s,"i\

jiidjrment cannot be awanlci by. S-'S.

I»cal .Jud^'e .annor refer < :,s,.s ,<.. exce,.t by ronsenr. s.-,L»

matters that may lie r.-f.-rred tt>, s.-^, S.VJ. s.-^;, S-Tl-sr.)!.

of titles. See—Qi-iETiNG Titles,
otlifial. See—4)KFH i.\L Kei-ekees.
order conlirnuny rejiort of. to be entereil. KU.

referriiif to. lorin of. sr,:i s.'*;.

implied provisions in, S."l(.

powers of. on i-efereiu-e. S.'ii, s.-,;(.

proce<]ure before, H'tli, H.^ti. STiT, .S.">lt S^^^

prolonged examination of documents, matters invnlvin;:
referred to, H.>4. S.".,

'lupKtions, may he referrwl to. H."il, s.-c'. sra. s",

stihniitted by, .Sfi!.

reference to, m.iy be onl-red. s."!. s":.'.

consent, when ncivssarv. s,-,i, s,v_',

for intjuiry .-Hid rpport. s."ii. s,",^'.

trial. sr,4.

«dio may or.!er. s.'".!;, s."i4,

refrisinc to act, s.";(.

remnneration of. s.*ii;,

report of. HT^i. s." Mil.

appeni fn.ni. S-Vf. V.7. Si;i. MiJ. |imi4-Iii1l'

tiiri-' fnf, *»riS.

contii-iiintioii n;". ^i;i, vl"

TlTI.E!*,

may be
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rfiMJi't lif. t'tiVt I "f. ^'".

filini.'. Sill. H.;j. liKt4.

liotirt- (if. U> h.' -fl-v.',!. tt"4.

jiitt;iu:eiir on. !i"w i.lililiiifl. >"'>.

iirtlff c'liitiriiiiii.: to \n- fiiii-r-'ii, y.'A.

purt.v dt'tayhiL'. to \i.\\ in^i-. ^.''.i.

I'ens.iiis for. ('..nn m.iy iir'iii'.-. Mil.

rpinittiiift. Mil.

Si'i— M.v>Tt:u.

Ifuh'i ivpilalirL' iinn-li.e l.elun M:i-t.i-. npi'l.v '"• «''•:'

si-^.'iiil. wlu'ii n'f.-n'iirt- in. luiiy !>• <.r'l-nM. '^.'l. SM.

rciiniiipniti'in of. S.'id.

tninMuissinii ..f i^iiiin- hy. .,n rU-r -f i >-f.'ivn. ,., '.US. VJnT.

trial hefoM'. uli.-n ! U iM'l'i, si;i:.

.,nl.T fur, ;ii'P'!il fi'iiii. <•''•

;,inr lill^IS nn, S":'.. S.-,r,, SKII.

rpfciTiic.' iH. fMf. sr.ii, s."l,

vi*'u liy. S(»lt.

witnifses iiiiiy h>' .'Xiimiiii'il I'y. t"i. '*''-

HKKKltKK OF TITLKS. S^^.-^tJi iktim. rint:^.

Lncnl Mnsinr. .iuris.li.tion ,if. iis. Tj:!". rj:;i.

S»>iiinr K.>«isir>u'. ti. U: nt 'ruDut... I'j;;!.

UKKKUKNTK. S..- - Mastkk - M a-tI-U- "i
.
n k <tt>

ItFFKKKKS -tjriKTiN': Tiii.h- ill
:
i-itfi.

iidjnnrnnH'iit nt 'n- Miisfr. STu.

i.ihitration. n-r n,-.l..iv.l t.y <'oMri. .a.M" I'v n.iw-nt. s.,.t.

('l.iuiihpi-s. i-nHv.-lin;:- nmy U- tnk.'ii in, in H-'i "f- J^*-'.

cliiini;.' (if. wli'^n ^ll(I^'r•'(^, T4n. StiL'.

Court mm- (lisp.'tisH witli. si".).

df <U>- ill '/'"" to l»* pl-oMVUt.ii. S7M.

iVliiy in iTcspciitiiiii. S7't.

(•1I-..V. inrinif.'st ill jinlKiiu'nt, or onlci. of. <"
rjr i,<irt< \\vov\'(^i\\wz> on. \\\wi\ \yy>-z\\\:\v .

S'l''.

fees on. llo^v paynl.lc ITJ. 1". 17<1. !>. sr,:'..

.Tiiflpc niHv 'lispensc witli. StiX.

j„,ta,m.nt'fnr. t„ I,,- ..,rri...l in." M. H- i" " 'i.»- f'"'"

„,„v I..- ..1-.1.T...I ;il ."ly sill--. ''"•". ^'•^

Official Itrtrn-. I... IM-". li.,.:- ".i. --M. -•>>•

St.- Ol i U lAI, ItKlKKKK^.

nl'rlt'r of. ill I'l!.-'! j.rnv i^ioli,- "l'. ^'''. >*•'"

,„ l«. ..iirri.'.l iniH NT. ' >. in H l.'y- fmm is-n.

pla .f. S'f^.
_^ ^

_,^.., ^^..,

rf-ui)t'iiilii:. I'lJ.
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KlK'cial lietVi,-... ,„. lu-.KTcJiufs „„. s.-.l, SMi-ST,:. So,. «,...;«ee
litie as t.,. See—Absibact of TllLt--gi ietixi, Thles

lli:iil.v,i[.u;S. See—CLEBK „j A^sIzE - lumv |:u.i,]uau, -
I.UCAL iEEUi»TBABS—UHIlEBM UI CuLKT.

iil'lwiiinueut Irtjfore, time for utttiiilaiice uii, :,r,t',.

of, how made. ]7:i. 17:!.

<!in>e list to lie iiiude out Ijy. 2tiii.

tmiisuiitiwl to orticef attemliiig Coiiil. Jin
Cieik of As..i2e, ,lmie» of. ,i,-. Se.—Clebk Of Assizt.'
Ctowu olH,-,. I>u»iness, to lie oml.r .oiitiol of. ajs.
Divisional f ourt. iliit.v of. as K.. J(lli. \>\i\,

duties of. L'tts-L'ni.

fees of. lioK iia.valiie. VM, ,s.-,i;.

i"o to u i;,!:h„ iiy. foi- iiis ovv,i use, 1:ki.

jlMiioi-, .lii;y of. uip'.i.

oiilli to lie talteii li.v. 174.

of C.i.rt uf AiM.eal. I7i

not to tulip f,.,., f,„. lit, „„-„ |,s|,. 170
High Vmut. two iiiav l,e ai'j.diiMMl. 17:!,

Oillies ol'. L1t,S, :ilii.

ff. s of, IIHI, Suti,

lo tttieud ( ouii .0 -'.I'lK-nl. :;ii).

offices ..f. to I,,. k,.]it at (isgoode llali. 17.".

KHicial ller.rees. a,,.. ,.j.
..fUci,,, ;7.-,.

seciirif.v to be gi\eii hy. 174.

negleit to itive. .'irect of. 174.
setiioi". duty of. Lltji.

.settlemeni of judsments l.y. L"«l.o]||

sittiogs Of Divi.ioiial (;.)orl. to attend. L'fSr-jlii

letiiu-e of otiiee. 177.

Weekly foiiji. to .iiiei.d. -Jill.

KKLAJdi;.
consent of. iiKisl tie liled. ;;,"il.

UELIEK nVFAi.
claim f.,; defendant f.ir. lioiv eidoKvl. 3,ss-4ll0.

Sw—Tiiino I'.iiiTV.

ItKLHilll.V. S.s—I.NtA.vrs.

hi.m\.\i:t.

lioli.e ,,r rtial „f. ncessaty. 7.".".

e.vcepf at 'I'oront >tijiiry sittiiu's. 7."IJ.
re-entry foi tiial. unnecessary. 7."'.li.

when trialile in ('. (
'.. 7ti4.

UKXKWA!.. See-K.xttnio.N- AVmr ,„ SisiMnxs
IIKNTS A.M. Pltl.ITIX .s... _M.>sro- .M„„T...,ct. .Ullovs-

SAI.K.S iiv THE Cot HI.
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KEI'LKVIN.
actiuli i)i. vvLell U i:t>. TJ^:'.. IJ-^^,

nllidavii Ini- (HiliT '!. l'jN.'i. l-J-"'!. I'jsT,

Imini. Slu-'iill !i;ii*t lakf. lu'i'-.r,. rpi>l.'\\ in-. l::^s. TJ

iH-'tUm (Hi. V, lifii ii iif>, IjMt.

HUlOUUl Ijf, 12S.^.

iiasignuieut I'V SlifiitT. '>r, l:!>^, rj"i'.i.

forDi of, lliCl.

judguifiit '111. 77'.*, 7s

Milij.'.-! II. s \ .» \v. :;. ., n.-U'.'ii.

v'ipias hi H-illici iiiiiti.

<(i.'-t>. ilfft'iiiiiin: .'U'l

I.T ill lif'ii -. U'.'-J,

liliiT t'liiirit^d !i. iin'ii-!iiii!> ;iu;nn-l

IjIiiimitT. TS'>. rj'-'i:.

ik'fi'iidam. vhn -1^ -.,>. l-j:-.',

ilistrpsi-. vM'OMut'ul. hii, \'2S-i.

i-liiil!i!ile tiiK'. >:illi<-i.'iir i" li'nin! lnii:. fm. \-2<'

ffnoii-. oonc'alinoin ul*. ihu:- in* Sl.^i-i.":' in m-f mI". I'^'.W

in (.M.v(0'/('i ';"*'. ii'it !!.:. -.iiti.i., VJM. l-JV,. r>'

n-i'li-vird. liM uf. in l„. II ;i.;.. \.\ Sii-ri'^ I'J'.'l.

when r.i.l.'vialil.'. I'JM.

nor repl'-viat''', 12M. lUS.'i

iiiutii.ii ftir M;'<li-r ut". ilism^iioii ••\ *''):• < . 'U^T.

order of, how nljtjiiiied. ]liS."-l'js7

affidnvir for. V2S?, l->r,

dischnrfff of. dt^l''-ii'l' m ii.;i\ .•\- <). i'jss,.

rlixToiiiiii ,,t r.iiri, ;.- im ul iii;";iu ll."*;.

form -)f, l*>s.

iiM.ti.,1, foi'. i::s.-. r>r,,

SlvTill. .ini;. ':. r,n. !... l.'^T IJ'.i!.

n'tuni nf. t,,, h-.-.. . ,:„;.. l-j'.l-1'J''-.

oi-dtT ill lifo "f c'l/ji'i." i^i "-itlit nifiii.. I'J'.'-.

t" !-j

/""''K- ""I . wli.-n '-lii.'iiHnl.l. m;,. '•.V,. i>.;

:,lii.i;nii for, tL'V.. 11>''..

soliPdtilP of ;: 1s ropl.nird. m !„ n; ru' !>> Si:iii!v r_-'.'l

sK-urit.v. vvliai iinmniir .,f. iiniy !u. r-.iir."!. T>->,

monpy ''iiv I'" I'^iil into ("oiii'i :i-. I'Jss.

Khpriff. duty r\\ m- h. ..v;,;; v.rit vni:-i:..'ii-. r_".iii,

K'kih- Lon^i, r^ss. r.'vt.

/'"" '/"-

third i^arry in;i\- '' .--rviii. ''•''

writ of summon', nor n> l»' '^"i !ill L-..i„ls P
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ill

KK.I'LV. Sp*- I'LKAIllNXif*.

;ill crminils r.-lml nil liy pliiimiff to l» stiitiil in, 471.

I'Muiitfi-rlHiiii, to, 44;l. 471.

rletence to coimii.i-c.liiim. nrifinn nftfi- ii.tioii, "iny bp sst uii ill,

4W.
i-cply, how sot up. 4!i."i.

.leliwiiMl. iifU'i tiuif for i.si.iriil. I'fTfit of. 4il:J.

fonii of, 4111, 4li:i, 471.

lioiii> for servii-o of, 0."i.j.

iriTuuliirit.v in iiflivfrin«, 411-'.

jniiiilci- of i-Ml.'. hiii.v !.. .I.'lii.i.il .ifl.r. 4li:(.

iinliiro of. 4111. 4r,i

lieu (liiiiiis. not to i-.c si'l lilt I'.v. 4*11.

«iil..«f.|i .-nt pl.'ii.ling. wlicn |.l,iiilal.]v iiftir. 4li:!.

to !» ,i..|:v.-n.(l. 4IC1.

tiluo for di'liv^'lill;.'. 4113. ."i.'-"'.

KKriHt't'. See—.M.\STEtt~4)H-K-|AL HEKtHHts— Utl-EHEE.

UKSEltVKIl mil. See—S.M.ES iiv THE CoiaT.

nK-S.\LK. Stt^S.M-K.-* IIY TilK t'oi 111.

KESllllAKY LE(i.VTEi:, Se,- l'.\imE».

ItESTS.

iigeiit.s. iiniiiiist. ^77.

.Master may talie aieoiuits wilii. .S7--SS41.

nieauini; of. f<7li.

inortgattee in possession, nifiiinst. s71l-.SJMt.

imrtners. wrniiist. not d'amenhl,.. S7S.

jjersonal rejiresentatives. aiiaiitst. S71i-.ST7.

trustees, aiiainst, M7;t-f*77.

KEXKME.
jnri.siiiition of llisll Conit in eases of. on

REVIEW. See—,li wniE.vT.

UEVIVOII. Sm—.VBATE.ME.VT—llRnKR TO CiiNriMf. rRCKEEJiINliS

Itf>V.\I, -nTLES. See—dNT. IJAZETIE. Vol.. ;i.', f. ll.

itri-Es OK cmu'i'. se.- ri.iw immil. . J.fCv, -' <•

additional, passed afier , onsoli.Iation. 14."m-14.'iH.

alteration of, aiit!ioriz*'d, lilT.

eliajiters. liivision into, n.il to affect roiisu nrli.ai. L1P1.

eiHisolidaled. sta'iitory conlinnaii f. 17::.

eonsoi:datioli of. Ii"\\- nnel--, 11'!'.

Coiiiily Coorls, aiilliority lo eiake. for, 171.

l-onrl of .\p|.,.al .lads..- of. .i.ay luak.-. ITll.

irirunai pioi lii;js not alTeeled iiy. li*''

power to iiial<e ic

date of ,-.,inini: into foive, l'i'.l--Jlll,

aisi>en-iiiL' Willi. ! Seltl.'d K-iMtes. IJL'.V
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uri.Ks OK lorifi'— Cunii"""'-

ili«trilmtl"ii 111' lnl»iiu»> allium; ..lllii'is t'"l-. IJ^i.

J)ihtii*'t l"tiim>, iMillinriiy lu iiiiikf. fnr. 171.

,livi.i.m "(. nil" .l.ii|.i.T>. •! .. ""1 '" ^iiT"'l ..ii»lnl'''i"''. -»'•

(lr.ti«» iif 'ittiiiMh. n-^iil;uiiii:. ITl.

,.ff«l uf. 1TIM7-.', lli'.i.

tee» pnyiilil.! ill .111,111.. "lU.v 111- hi|.miI,i1.hI li.v. Ul'.l.

I'lmiiiT. ii'siimliil. -11*1.

flltiir.i, nli.'ii III !»• piililii'liiil ill lliitariu 'J":'"', '.^ll-

ciiiuo iulii I'lirre, "Jul.

Iivacliiw "f. ""1 I" '"'" "".'""I- -'"

llicli Couil. .Iliili:!'. iif. iiiiiy nial"'. '""

imliiile funns. 'J.

iiuiTlil'Iiitiiiii uf \Minl. ill. -. '. -"". -'"I'

.niii.iliclioii 111 liv .•MinN..i'il ill luiimliiiiii' "illi. ''•''•

_

I.ii.iileliiiiit-lluK'riiiir limy iiiillniriiii' .Imlw. 1" '"'^•- ' '" '''

,„„i-t-iiiiil niilu^. mil l.?iiir.il .•.iii^Ii-ii.li.li i.f. -.iill.

Mi„lH,- ill niiiiul..-i.. .Iiil 1. miiv !• iniiiiliima I'V- "'''•

iiiilttiTs tiiiiiniviiit'il I'ur. liy. -Ii"

liim-diiiililiiHii'i' ^^illi' iffi'i I
'

'-'

Ontario ll,i:<llr. In in- imlili.iiil 'n. '.IIH.

pay ..- •< "i-n-y "• '
-" "'

'""" '-'' '- """;:;"',7j:

1. IJTi;. i:ki.-i.
,ini.-Ii. iiiiiy In 1 1

•'. I.

i.li.il r.ir. Ill

,.;;iilal.'il !

nlli'V.- mil

liriiiiiUllialiiiii 111. -111.

Ilt'fiTei's. 11. Ill timvuis uf, li'iS.

ri'i 1 .if. aiilli'iriiul. Ii'i7.

f,iiiii..|' Hull.. JHI.

slatii»'». riinu.ii. ri'uiilaiim: ln'"

stiinit'iry. fui'i' "f. I'-i l''-'.

Snpii'ii'i- I'liiirl may «•«'<'• "''"

fuv C. r .mil I'i.i

till f lakiUK I'lVi'il. I'-l'-l.

titles uf. mil I" allect I'.ir-.lnn 1
imi. -"I-

mir.lienl.vl. ..Iiivliil.. of. 1 I':'.. H-"^

IU'LKS OF IIEIISION.

in Eqllily <:IM., -"».

Uri-KS OF LAW.
..nmt.nl liy h„li,.,>„n \<i. ',^l^rl.

1,1 pi, .vail ill ,11 ruiin.. IIJ.

;„. vaiii'il l,y. li«i.

171.

s.\I,.\l!li::



170M INUEX.

SAIJ;. See — Aoscosnixo 1>ebtoh — Lvtebi'leadeii — MuBH..\t.K

ACTIM.NS — I'l H(IIA«i:K-->5aLK!- liV THE t 'oi BT—StTlI.t;i>

Estates.

iii'liT tor, to hf eiUt'ied, f*34.

lierisluiMf? pruperty, of. may he onii'i-ed iteiiiUiitf lite, KUNl, Ki"7.
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aiu-tion, may he hy, Si2',

highest bidder -.W. !t.'i".
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.IKfilic p^formance uf. whon i."! ..lift..'.
.
.1. Wr.. 1*1. m7.

.landing condilioii" "t. '•«!!

vn.ialion> from. ! '» uilieniw

ime-s. liability f"i-. 1*44.

loudiT. niiiy bf b> ,
li25.

l,y |„.:,H„ Imiiiig .•.md.i.t, shoul.l not I.,- uwptcd.

title, delay in mskii'S- effwt of. !M1.
,, , ,.

conipt'nsntion for. '.t44. M.*.

abBtrart of. 1151-DOtJ.

So.—.\iisTBACT ciK Title.

acreptiWipe of. by takiiis |."!>«cs<i"n. 1'4-.

,1,„I.N oil. liL-bl of l.ilt'hi.-er 11- to. Mil.

,1 1.v, Sie^ilivil-—"";""•

f„il,„.,. tn iiKiko. :.1-Jit47. '.>:.:>.

-., !.- vilii-ii .-l' <-. 1«-
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HAKKH l\\ nil. 1 nl KT ( .,„( i.

liilc, iilij.-i ti'iii> t... lilt,. t>>i . -t \.-i iiu. '.i,M-!r.'i.

• >1.|. .
:

|.<. ..i\, („,v\ |.r. >...!. ;.:.»,

uiVi.r'.. ii- 1... '.117. '...-,i.:..v...

<!>-!« .,1, '.r.'.t.

«invr ..| ir..H iM. ;i:;. ins,

Stf Al.>l|(Ai I Hi i'lTLI

i>iii..i. i.'.i, |.ii|. ii;i>..i ,iiiiti. .1 iM. ',m:;.

H.^UM'I' nf nlijr. I i< II !.. lij, '.l|S,

II..! .niiti.'.i 111 i.i.i ;!. '.'"J, '.i;i;;,

llhM-^.TW'.l. ;.;;hl^ ..I' Uvj.\,v.f l-i. 1.1.1 .1 M.".!., '.i:;i.

ii|<»i'f (•lir;'. Mtintt-r iiiiij li\. '.i:,'2.

luititii-nii.m ..f. in ,mU.
, u.,.„,. i,r. :c,i;.

vii|jiiit,\ III, iinw imp.-iii li<'i. '..;:;. ',i;>

vi'iiil'.t. -t.li. i(..f ..f. whd ,-, !t'j..

liiiitil.i- ..'. i.,| .!..[..:.r, :.;t. •;;:., i";;i;,

-l.>h.> ..!. in mukiiiu t,ll-. ;n:.

I>r..|.i I'lj -I.I.I, lit ri-l; ..I. liil i.|i.ii , ..nliriii.'.l, :>::'.

ivhen IKK fiitiilt'il r.i iii.l ni. wiTlii.iit |,.ji\... '.i:;ii, '..;;-j.

wrilir.iiir.ii i.f nl^inict. Ii..\v ii.;i.l... '.kM'i:.s,

iifslp''t c.f .ii'!..' :i- 1... li""*.

I.iiri-liii" r. ^^ll.ll iHiili'.i ;/<.'. l<. imtk.', SC*

\f-tiii'.; .. I.I.I, :..! .iittUKc ..;. HI-'.

,,,-,- ..f. :t-n

|.un-liii>.-r 1 1.1. 11. .r U- ...iiii."li,.,i m i,.,.i,i, r.J,

\ii..l..i •nuil.'.l I.I II..;.,.- ..f :i|ii'!iiiiri..h l'..r, :','J.

i(.i(|jil.l.-, ivii.ii. ;i.".t;.

wiirniiit. .III. .•fivico .if, H'JU.

v>iili(.iit i.-.T\r. n-lii -ii l,ii:l..-t lii.i.i.T n. ..;;it. -.p:',!.

SATISrA(TI»»N OF jriH.MKN'l'.

nrktK.wlHiniiK-iif nf. Il..\\ t.> !'. -s.-'V-'l StT.

entry nf, S4S.

s<'alf: ni' COSTS.

SCANDAL.
('ii»>ts (It' iiioti'.ii I

-l".

iiii 11 . \:>^.

Ihiliiliiy ..f >..li.'U..r '..r. \y

impi'rtiiifiitv ill iiit.'tr..^:iir.ir;.-, Ti'i;.

pl..ii.iiii;:>. l:C, 4:>s.

tiiotii'ii to cxpmig'' miutfi- I'. It. H'7.

tiikt- pnH'ei.<iiii«> lift' 111.", i.ii'. i'.'T. 4:'"*.

priH'Wtliii::'. ii:in ». stfin k niit. fur. 4!t^.

striking out pl..':i-lin:.->. tm, 4'."T.
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S( ii:ntifu; i-kiisons. sot^- kxplbtjs. .

Court may ohtiiin nxsistnnii- m. ii44.

sriitt: FACIAS.
wiit III' i-tiiiniinn.-i. iiiii.v is>uf. in Uiii nf, 4;[;{.

SKAL.
fw f.JF, wlii'ii imt rli:ii«i'!il'l*'. 1-t!'-'.

of Court, !•>.

nt" Lociil Otticers. ISH.

SKilltlTV.
cunrantft' couipnuy iiiny 'if nri-ciitt'il ii?:, H'.Hi.

itttirers of Court to i;ivf, 174.

aprirrivnl of. 17".

ii..;:Uti to ;:iv.\ .'ft-.Tt nf. 174. 17

SKI lUITV fOH COST8.
jiffidrtvil loi-. form of. 14:H), 14;tl. USJ. 14311. 1440.

if jusiifiiation ol .«ir.-iii's for. 144:i.

iiliiimny action refused in, 14^t'i,

amount of. It:!.'.. H:i7. 14;is. 144n. 144:i. 1444. 144.V

rouiity r.iurt aitions. in, 14;t.'i.

.liminishinv'. 1444.

inrna-inn. 1441. I U.',.

njipfal, of. Sft-—AiTKAL.

applii'ntioM f.r. 'vln^n a «:iivr oi ol.j.-ction i.i prior pm,

h.in.1 for. Iiow I.I Ijf L'iv.'ii. 144-J.

arli.tavit of .'.v- utinii. 144;t.

ailowanif of, 144;i.

ciincfllation of. 144tJ.

t-xt^rurion of ! 14J,

.sur.TiHs in. 1442.

,-ii.-.- ill vvtiirh ;i Tiiny t- orJ-r.'.l. 14L'4-14:;.1. 14:{;.-1M".

,.,.,l."f.-n<h,nl. l)y, 4n.%.

t'-.tiiiiy r.iiiri airioiis w. 14:;."i.

•r'tiitor> loniiii;: into .MastoiV <.1li..'. iiol !iaM>' to uiv.-.

rtfi't'iiHant, wlit'ii not rtHpiii'Hl to tfivf. 14;V4.

(oinittT-claiiiiini.'. may ii>' oiikifil m uivf. I4:i-

.iismis^al of pro.-. wliniis for not i:iviiiy. 1(41.

.-.Vfiutor. liiiM.' to itiv... WJS.

Ij.-linous a'l'lrf» of pianitiir. :n -a.-.- ><i. HL'S.

forpipu action iH'niUnB. as a L'louuii for, 14'J4. 1 4"JT.

frivolous ai lion, wliptlicr ordcri'd in. ll'js.

further sff-iiiity, application fnr. 144:i, lt44. It!.'.

uMriii.-li''.' pro< t'ClIilll:^. may be unji'rpd in. It;'.:'..

L'uanlian of infanl. wlicn n-'t ipiiuir''-! ro [:\\<\ 1

! _'!'.

iUiisoiy a'l(li.'-s, L'ixPU hy plaiii'ifF. a-; a i;r"nTnl for, 11-

inf:tut. nlifU I'Mf oi-.Icn.] lo -ivc. U^il.

j-.r.v .!. -vlfu iiNi.h-m. iti'iv ! iMii-'"' " -'"- ^^'•'*-
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..hi'iif.v "f l.liiiiililT. mil : I.I lur, u:;".

ii« f„r ai..itli.T. n:'.li.

li.-iiiiUy. H:r.". U4II,

iiiciM-lmutoo i,n.i.'.-M.^>. «1m-" .iril.-i.a in. HX!. W.H.

iutcrrJi'U'l'T i.n.<w-.iini:s. iiiiiy I"- ..pl,.iv,i in. i:;-jl. i:'.rJ. u;i:!.

jusliifs. ;i' tiiin.. :i;raitist, iiijiy lie ordpriil in. Hll-.

liM. wli.'i' ,.nl.n-.l in iirli.in lev. Ilii'i. l-l"l.

Master's iilli.i'. niiiy l»' "I'l.TiVi in, M:rJ.

mi.n.ii may I"- imiil im.. Cnnn :is. U4::. 1+4.",

payni-ni .mi. I I Hi.

n,.„i -..r jn,^n,..lil. nn.l.T /,•,./. >'<".. •„. lUf. T^l'.l. 144.-..

[.I .|n,' 1 i-.iiuii'ti.in. .in. 1 ir.l.

,i,.xt Ciiri' int'i.i.t. "Ii.'ii ii'.t r.'iinii-.'.i t.. ;ii\e. 14"-i"..

n.iniinnl i.li,i:nilT. mIi.h ..r.l.T,..! u. jWi: Uli'.l. 14:'.".

„„n-l.nvln..in ..r ...->> -f n.nn.T a.'M .". «li.1l •--n.un.l I',.,'. 1
lUl.

142S-n-11.

..nl.i 1..1. vli.-n ..liiniiiiil.l.' ..n j.i.i.i,... H"..".. 1 l-H. 14:17.

..jp.r.n.l.s f.ir i..|'n,-iH;:. u::v 1
l:;'.i.

„;,.i;„n I t .isi.i.. 7:is. T'.f.i. I4:is. i4:i:i.

t ,,i. 14:-i; H::T.

, t,. i-.-n... -Ji-'. i4:ii;.

soiling i.-i.l.'. -H.nnls f,„.. TiiV Tll'l. 14:*. 14:111. IIHI.

-|...i;.l ni.i.li.ii' .n i.'V. 1 1:17.

,vli,.ii II. ^.-Mii. 14L'4-14-J.-|

,., inl.i I'l.nit, l.y M.iy "1. 111:1.

f III '.. -..iv.'.i. I44:i,

i...niil iHiii.n-. in. Uim. 144".

,ion,l..n..y .If ii'™l.- u"..n. "1- . lUmM..,, WJl. 14-JT. H-'S.

;,,„„„„,,,,,.,., ,:.,.„- ..,l,v.-.,„.iy Si. .-.-nH-il.i.iriv... 1 «s.

infant, \ylii-n i.-.inir.-.l i-. --iv.-. 1 I'JU.

l.niins jntiili.liiin ,., ,../. ,.; lit'. n..iy I." iMinin'
'

t.i

KivH. i4r.. 11-jii.

n.miinal. may I v.U.ri'.l i.. fiy.'. HUH. h::".

l.uvirty iif. 111. i;r...ni.l f..r unlnrini:. 11:1".

ir.'ii.

I„.lii|. ..IliiiT. ill n.'linn iiaaiiist. 14:1U.

|..iv..rly i.f plaintiir iini inirn.l lH" ri'iniirinu. 1
|::ii.

prinii'i. wbi'ii i.r.I.'i" ti-i iiav ii-ii 11:... 11. -i.

l.rii.,- nHiiin | linu. ii- ii :;i ml I"'. H-L ' >-7. Hi*.

lirnl.al.1, |in..- lines in. uli-n m.l i-.|.,.iii
.

.1. H:ir..

,,ni,j,.rty nitliin jiiii-i'i.ii Iim f.n '" nn-Mur i" amili. .1 ii.n

fur. 14:is.

I.nhliv i.lliriT. a.-li.ill naaiiisl. imiy I- i.nl.n nl In. \i:V2.

nnasliinir fonvirli.ill. nn In.in.in f.ir. 1t"l,

iiuii>tlni: tirlc l"' .lines, nlu'ii .iril.'iii.l :n. u:il.

j.ayiii.'iii ..t iiii.niy
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SECrRITY FOR COSTS— fo«/»i/M<./.

rpfognizaiice for, on iiuitioii to inmsb c-or-u-titui. l-4o4.

rp-i'l-'nic out of jiiri»"lifti<i!i. wli.'ii a irrtmtnl tm'. 14*J4-14*J7.

not a grouiul fir. H'Jti.

reliir:i 'il' ijliiiillilV tn jiirisdii'tinii. w li.'li » irrnuii-l for r.>s<iii(Iillg.

oriler for, UliH.

-Iitiirt", n"t fiititlti! lu, 14;{"-'.

slander, action for, v lien onl^red in, 14;tl. 14:fJ.

specially indorsed writ, in luse of, 70S.

stay of proceedings in onitr for. 1431'. 1441, 144li.

Iiow eouiiHitcd. ">•'[.

summary prooe^-ilings. luny be ordered in. ^43\^.

taxation of solic-itor's hi!), cli- nt wli.ii r"Mtiii*''l ti ^i\.\ 14;>4.

t.-u.pn.aiy I ^iil.-iur "It;;!. liinHlir'lioii. U::!. Uli"

time for yiviug, 1441.

nnanthi-rized prnn-p.lin«-. iilniiintT m-ivint' to >fi iisj.ii', nut ro-

yuired to give, 14111).

vfxiiriou-^ lutii-n. whether oni<Mfd in. 142S.

univ.r of ri^ht to, 14.'in.

when ordered. 14J4-1435.

win.ling-iip iirorf-diiius. -Uii^ ii.- oi.lri-fil in. 14:i4.

SEL»l'(-TION.

jury ciinnot h.' t i-Miiir''d r.. ;m-wfT .iic-tion- in :i.';'iiis f..r. 1.>S.

trial of iu'tion fur. rmivt hf \>y jiiry. l."iii.

.\CPpr l>V i--:\ !-' 111. t"l".

Si'QT'K.'^TliATMlN.

adverse •laims. liow di«po-t'd of. llltl.

attarhni'^nt ni'i'il nnt is-iir. ti.. foniil ri.rhl \n. 1117.

-onimisvion if. u. W dimred to Sli.TilT. Ills.

See iiifr'i—writ of.

f ont-'iniior. \\ !ien it niiiv is-^ii>' ;i;:iiii>!. 111;'. 1117, 111^.

death of. ..ffect of. 1117.

cont'-uijit, may is-iie for. !"'.

ih'fiuih in payment of inoiify, w ln'ii i' may i«-.ui- for. 1 llS.

di^reiiun of Court a* to uriintinir. 1114. 1117. 111"*,

injiimtit'ii. tireaeh nf. nuiy i'«sii.' for. '.n;,

1hi,,m' h\ <.-iiut'-tr.itor. 111.", nm.
marrierl woman, anaiiisi. '..'*4.

ob<triK-tion of si'i|nf>.trntor. 1117.

order for. niiis*- he absolute. 1114.

paynienr of moufv. ivhi'i' ::ra'!ied t.> .nfon-.'. Ills

return of, enfon in;:. ll-'H. ll^U.

servjpi' of inl'-r to 1 iif'>ri->-I hy. need m.t he ii-'r-oiml. 111**.

-tayins;, iMMidiriir a;';ii'a), I'"l7.

writ of. wht-n it niiiy i- w mi /mf-'ii'. \M'.i.

nnlor. 1114.

advpr-.- .-hiiiii- I.I !;«•. lii-].-—! o,
,
IIU;.
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SEQUESlUA'llON- '"linunl.

writ ut. cl.,-., i,. .,.tr.,„, l„..A : 1 r..' .i-l-r. Ur..

effett of. 1113.

nntm.' of. 111.'!.

proiLTiv li.il.l- '•'. 11 14-1 in;.

,;,.„., i,. ;: , nil, llTi.

,ifi.iiii-..iir.. 1114,

-„ ,w ilUil .!." ;-, 1111,

li.'i *iiiii.-, ;in<i ~.ilnvii.-. lUr.,

r..„i. m.il .ir.,!ii-, Hm,
•|..u .li-i,..-..l ,ir. -A-'.y. 111'-.,

: V -ai-, ini;,

t„ ..,l..„,i ;. i... ,lir...^.-l, in-,

„ S.— .\) .\',i.M-nun.'N—I'M^ i- '" ^i•'l.l ii"i! -IM-vM'*

—.Iui».,Mi:.-^T-- Oimni— M.i,:T'i.v,i, .\. tidns- ri-irnoN—

I'tTMlON "l- liUlM - I'll Vlil-',« - - '."ICIIN"
•

•I'l.lr.'--

WBIT of SlMlillN-,

alwlli dpi'Miiliiiir^. s.rvin .'ii, -jii: ,;:t,

mreiitaJicc "i. l',v ^'ilifitni', 'J.','. ,»,,!

a'Mit^>s ffii-, of rl.,f.,iHla!n. or --.li. ' i, h, ' .:,i..l in

SKItVl

lllll.

illi,..r>, iiv.^n .11 an'"-

,,i.,i,.; .1. .if. .>r..i ', ,

iiia'i.tir-, wiu'ii •

admission of. I'V *..iioi!or. -I'i'':

aiieiit. i-iimior • ;V-'. ' ': liin -"li. a- ,i

ne.;!.'. t Co ,Ti.i"Oi:t.

on. not iioo,.l. inlo-^

appearance, wluii a ',v:ii\.'i

appointment to ox.iiiiin- f'

attaclii'ii! <';(i>-i. ,,..,i.n-i ii'

corporation" on. -11--*1'4.

lonnt'i-riaiia, of. 'J'.li;. (4'J. 44:;.

country acent of solicitor, 'vh.'ii '-

,l„t.- of. to .. io.l.,i-..l .u
Yi.';

-~'''-

flefendant i!' ii''r-"n. on. .>.'...-.'

wlio ho- not ap|i<':ir. '. "ii,

(!i-pon.«iii- ^vii!:. o"^. ^'''i.

exprc,*" :\~'iy i. -';'•.

firms, on. 41j-41t.

(,„i„,„ «o-),«.. . ':'•-'.

h ur^ tor r '..(li'ia. ."..".-1.

.,,., ,|„i

n

Sf,.— l\iwji^
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SEItVICE—/^MuMiiufd.

judRUieul. of. J**-**—.lilKiSlt.M.

uii |i*T-niiv iiiii'i'i'^ii'il. ;i7i ;;7:!.

tli^lM-iisiiiK ivitli. ;'.71-37;i.

[ptlcr I'HX. h> ptittiliii p.ip'T ill. al aililii-s fur sfi\ ii .. iiisnliii i, );i.

iunulit>. lliiw 4'fli>r|ptl ,)11. L'Sit. L'I'lt. .'.7J.

manager of Imsitipss. wli.'ii it iiia> \»- .'IV>tH'iI on. iJs.'t, 41.". W*..

niarrr'-"i wuuiau, of, writ <'f suiiiiimii^ linw rfi'tTirii mi. I'sT.

iiiilefltrf f'lj', (il!in\!in f. Kl^T.

monguije actions, in. ."."{T.

lU.lir.' Ill hfU ..f \M;I i.f -.111,111 -. of. ..(I fnn -1.

tr. .r...liiur ' !' ..r i'[,f 'in lo pr.a.. rlaiii,. :'.ll.

iiotii(> 'if iiKitiiiTi. oi. .".;; j-.".;;t.

May \'v i\\^\u-u-. i wiTli. :,:>.

s||l..lillil.'«i. .V!S.

to rommit. r,(:ii. i;'.«i. iiin-im.

Mi;l. Mill ii,:;jnr». -i;s.

Si't-— \'iTU >: 'il Motion.

iiotico iiKii Ik -.rv.'.l i'l any ].:,y\ -if On.. .',;;:;.

OtficiaJ fi: .nliiih. wh.'ii f. I'.^ t:;i ' .i. :'.i .iij;iiiT-. jv7. i:'*^ to i

iio. r-"_'o.i-i.

Sf.'--<MTI. [.\I. i;i M.\'\ \\ nl lit< „'.

oninr i,f. ...TJ. :.:;(. '.;;>>. two. ;.«..

to itiiiliti'i'- in'i'i-i-i'iliiiL;.-, I'llli. 'il-'.

original, 'xliihition ,,f, n,,: nnri's-.n-y mil.-- l.-iiiamlrii, ";!"«,

..ir ..f 'iri!;;ii.i. ,.! -viir nf ~ q. n.nii-. -jm-:; M.

at'i-lrvi! foi'. l»:m;, :;n.

aiiijcarati' < nfler. .-ff, - .,i,

'ii-'i-'i ion a.- ii all.i v i';-,

fiiri'j-i] . iii-ii(^i-,-iti,iii nil, i^i.i'.i.

li-av.- fnr. Ihll-l 1m. nl,t;;niM.i.

noli... ill Iti-ii ,;!. liii:.

oni.-r fn-. In l^x r;r, . tni"

a|.i..-hi-aurH. ::i::,

-»-'tihj; :i.i,l,.. j:iT. _"..-

.-nhsrinitti'I. 21»'.t.

.|ll'lull..-hl. nl- Mt-i[.T-. n[- tl..Mc.' Tn }.Vi,\,- ,]<;, ,,

;ui. ::ii^.

olin'i- iiH'ialori in'ni-.i.iljni;- r.f, 'J^*!'., _'*t7.

:iin. .311, .:•-,
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partners, on. 41.'), l\h.

P"i-soiia!. wlit-n iii'i ',->;ir\, Liiii;. r,:;.". r.i",

plaintifif. in i»*'rM>!i. ..n. -lo-,. r.;ir,,

plenriiiigN. iiiiiy h. -i-ni'ii ui .i.i;, . .imiv, .",:;:;,

S'-i'

—

1'i,i:ai<inu>.

l.n>tiiiu' 111. ill ..;ti.-.' ui ('.jiiii. Ahcii -
1, -?,.

tlirimcli p'-i ntli.'.-. i\ ;..-n iiiithiis'vn. y,;!.

M?ttiiit5 a>Hl'-. l"*"'. -*«(. II'-'T. l^'.i"*

siiiTiEf. on. ii;;;;.

suliL'itnr. iici-.pnM .-. .,1, li,\, \\\i'\i i: i,< . .; i>i,i i... v..rl,T.l. r.;;!.

Ml urit, f. li" .. i-ih.'.l. .'.::i. 7f>. ;:;'.

iirlrii-; n uf, )>y. v..-. , „ i.. ,,,: ..,;, :,;;(,

al.-rnh.liiit;. li.Av .m;.., :.: Ml,. ,-,:;:,

offi.'.' •( cloM-.l. \i:\y ..,,.'.!. :.:".

OUlilliir- In n:ili!'> iiU''lii. Ii.i-.- .l!'.'. -n ..ii. '-"U. Ti,;:..

ou i-t'rn[-il. iiijv in .iiVrii.'ii ,,11 r.:. 1,

^l . l'iL\.\l,K III- Snl.h 1 liili >! :i lliL-

-1 H.-ui'Mit of Hniii'. on .iiMiiiL !Mni>'.-. :>>.

S si V II \:rM t'i ri.\,

-ijitiuii li.;i>i>M III; J'.':i,

viili-iirui.'d. Ml' -.M'it Mt' -iihiiiiMi.^. -j^n, jv]. -vj -j^- .,.,_
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I'U
iiiiM-uiitiiut ut', ;»."•, 2'.\\f2\2. 'Jilt.

iii'<itt.Mi:t'*>, \(hi-ii iKJt .iitJili'd f>' |>i'i>;i[ <iiM<. «t:C NtKt.

protit Kwx- ((tvi'iiiiiii, !.» |M.\, iiiMiM'l. ^ilO.

iiiiiiif ,i;nl (hMti—. fit', hi U- iml'ir-ctl i,n wv'w )s<<ii(><l liy, SiITk

I.M unities tiy whicli pro-

n't'diiHj" rnimu'iiifil,

I'titi.

tilHiKlinL'i*. 171.

i"iii-iir>yini'iil .it iii.iiif.v h.\. 1.M1.

II rii<- .if iti.in.iii t iiiriiit .lifiit i'..r ii'iii-|(r.M|iifii..ij iti M. o.,

iMiiy !» -.'rvt'd .m. ilitjl.

I.I iii'l'-'i'ii. rtliiu lift ..-hill.\. Mu.
. iil.'i hir ,.i-.i<liii'ti.iii. .tr iiisp.'i'tinii. mny he wiv"! '>\\ Tim.

til imtify client .if. 7*11,

)i;iii[ l.y .siilary. iiyLl ..|, lo liixt'd . iist.*, lo7H.

I'lirtii.'ih. iiiuy !». mniir.'.l t.. .ti-.l.iM- mm.- ..f. wli.-ii -^ynua ,i^

ii Iiriii. J7.\ ".^li.

ijtTsniiaHy iirilcrttl t.i jiay i.jf-1-. nmy aplifal, ItJi;.

Iiliiimifl'- aiMrfi->. iiia.\ Im' miiiind tn .li,.iil.i..', L'7;t.

j»>stinB lip ill officf ..f r.tiirt. wIh-h B(wd siTvi*.- mi. :>'M. TtWTt.

lliroiiKli iM»-t .illi.'.- t'l. wiu'ii K.i.rtt -irvi .-.'17.

prjicii-iiii: \\irh..ut ..riiti.itii-. rijiht i>f. i.. ...-ts. i;;its.

iHfii>itiL" K' int. flTi-. I .if. :i4lt. -(I.

I'Kiiiiiiiuu lt.\, v\iii-ii i.i<l.-i.'*l. JtJ. l(it;!t,

r.-taiiiiT iti. vvlii-ih.'i' ii miiiiiin.- afi.t JM-lcnifiH. "»IJ.

i.iil ..f. LMlt.

'l|-t.i<i.\ nf. *JIR(.

i.'^tMiiii^ nan,.. I .. i'4J.

•'iniiiiu:. -^l!*-

-trikiim .)tl. -J-llt. liJii. jn. HI:S,

appfiil frniii iiidei- f<ir. J4"J.

-,,;aiii.l. richt nf Im tiixed lusts. K'm^'.

-<aM.iaI.iu- fiiattfi-. liability for .n-t- ..f. Mi,^.

-'r''I« of clifm. may !i.- [-.-i rniiM'.l Ir.itii .livnluins:. ."41,

-.(iirily, tJikiiiK. rffift 'if. (in Ii.-ii. ."iCI.

-.ni.- -.11. how ..ff'Ht.-d. ."i;!4. :.:!.".

'!i. M otfi.'.- .-i.i-P.i. .-i:t7.

S... .\M M,

i .^-



Sbfriff'a (vwt.

ulkitorH' H-

\:i\i

-trikiiiK ' ti ^, ^ ir n

oumiuar.v .ig i'U< < .-a a'

titxatioi. .«t a>Mii I < ii

Toruiitu. tmuii nut .lUi'

to rtait' wbt'tln'i M

trUHte.', wlifii .itLltr .>^. 111-1 trn>i . -tatf. MM. >!i:..

uioriKiiK'T. Ml*.

umlfrtiiltiuK »[. .-niuu in^. Jl. , jT'.i li'H'.t,

ti. t-iu>'i- HiiiM'tinu,.--, "lit .1. Ill-, JTli, -lis.

ffUlut I.JSI-. lH(,ll.

aOLUlTDKS .\M< AtiKNTS' l;(jtH\.

puiri^> lu l»' iiiiuli' iti. 'J44.

Ii<t\v to be kK'pt. J44.

tiervke ou agfnt uuii:"-! in, iiiiiliiFnzi'il, WAA, r,;;:.,

wbtfD no Mtfi'iit iMiiH-(l ill, \.i'v .'tit'citj, r.;;!.

»4»LICnolC AMI I l.ir.Sr S,. Sniun.u-.

.i.T.iimt bctw.H.;,. HI*. 1
r.i,

1 M'-.

nti ii(,iili'iiu<iii of Tim i I., I ... 1 ll'.t.

iioiioii airaiDM li'-m i"i '"-"-. uu\.- f.., Liinitiiii:. llii'v i.'l'.i'.i.

UlK). \M\'l. IHH'..

bftt'ort- i).'liv>'I'\ m( lilil, wtl.'li ii ti;;l> h"

l.rouKht. UtiM. 14<"'>.

stujvM i»'iirlJiiu ri-f*>n-iii.'. 141*.

.

iittv.'iinlinj; ili.'iii. a. liun aBainst. 14Im;,

bill of ..ISIS. t.. I- -lutu-d hy .<,li( iter. i;!'.l^.

or ns>.ism»»'. i:"-*'. iM'in.

,i,li,.r. Mil. iimi' itr- lirimiiiil:. i:'.MN, U"-J

n'l'lini.' I'', al'ter deliviTy, wlifn iiMnwf'i, i t''M,

am-iiiy .liari.'.'s, in. KJ'.Kt.

ncro.-iiifin ii.it I- ili-piii.-. 14i«t.

nni.'ii.lm.'ii' ..f, U»'ii.

iis-ign f ^uli, ],..,. !„;i^ .y.u. V.UU.

r'on\'''.VHlli'ilii: lii|>ii:"'-. 1 til-.

,,,iiii>^l U-'^ v-.uA U.\ ..,li, iu, M,,i m U' iiiHiKl-l ill.

V.VM).

Ar\\\>-r\ III. i;v I in^.;iiv [imv
iif'.mM. UUn. lin:,, uns. i HO.

I.ii. 1 HM'. Hill. ) M".

ni. IIM.;,



1790 INDEX.

SOLICITOK AND CLIEXT—( o.</i"Wf »/.

bill i>f cost>. il..'Ii\(>i-.v n!. rliii-'l PiU-ry, wh- n .iiiitl.-.l r<.. 1 I. 'i-14fiN.

titiif fri' iiDiJer urder, 1415.

i.,li;;.l.-.-: um .-iiiitLMl t.'. llt'T.

forii: of. 1:J!I'*.

ivnu> c.f, tu U>- ill lii'tnil. lilltS W.f.K

judtimeni in ucticD vu. form (>(', Hii;,*.

piij'iiu'Ut iii>«?*i iiDi har tnxation. V.'.tU.

.-igiied. must bv, i;j'J^. HCHJ.

taxiiMf, wheu. UOl.

taxation of. 1404. 1405.

appeal from, 1012.

rann >i ! niiTi'.! lit-f,.i-,. (Mi\..fy. Ui'n.

14nl.

...M' nf. 14<».-.. Ulfi. 141S.

• .I i-ui'ii. wlicii a'liliorizf.i. 14<'-1.

tnxalinn.

;m rial, wlien rHfu-'Hd, 1401,

.
:..-. ni. AU. 141'. Hl'.t.

Uiinl party, wlifii .-iniil..,! r.., 11'"^,

llHl..

third I'ari.v. (idi^fiy i.^ wUen onlt^rfii, H'Hl-t prs.

M Ih- >icDed hr soIioitr,T, r;0.s. 14(tn.

uusiiiufii. uiay be lr..';u«'(J a- ii nnlliiv. 14<»".

chaniptTty. ><oli(-itor rannoi m-i up. 1401.

(liaritiuK order. See—Cii.\i;t.iM. Ouhkh.

client abstriUdiii;;. actiDn ;tL:aill^I. ll"iii.

fraudulent (;0uvi'yiinci>. hy. actiou in -»-i nviiii'. 1 Jnii.

roinniiiniratioiLs between. .•<»'>— ItixovEliY.

coiujiriinii^e. woliritor. how f:ir lie cnn bind client by. S41.

conveyuininjt. hill for. "liethiT ii < an \'i- r»'f'iT.-'i t.. i;iyiiiij[i. 14<'"J.

costs allowable on taxation between. KtUS.

bill of. iclinu on. time for bi-iii;:iii:;. i:i'.''-. Ki'J.

time fur tl<>li\ery under "rder. 141.'t.

Sei- «upra—bill of envt-,

interest on. \\\\i-,\ pii\jible. U]^.

of tH^atiou U'tutHii. b .w piiyabl.'. Iln.V Ul'l. 141**.

>e.uiii> for. -AlK'n Mnlen<L 141."..

taxable l-tve..!i. Y-^Wi. Uiti. I4(ij.

conii>el f,..-~. bill- Inr. -.a* be ref.Ti-,..! u> taxatinn. 1402.

CiKinty Ciiiirt. Jiidi;'' uf. may order (axatiou. Uiij.

deatli itf iljeut. o|nTato> a- , di-'bai ;:• b> .|,.iit, -'144.

delivery of bill, nwe^sary If.'ore actif.n. I.IH^,

eon.ppllink'. into. 1 }'!.'.. 14nv. Uin.

pn...;- of. him;.

discharge of -..Ii. ii-.r. by 1 lient. etfer t o!'. ."41.

himself, pffept III, .".(4.
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lii^

S0I.IC1T01! AM) rl.lKNT i „„/,„„, ,/.

ElclimiiliT (
-L lull f.Ji- l,i;.ii...>, Ul. KRl'.P.

illjllll'-tiuU ilfilUn-sl ^llll.lln; S. >(.|UllliHv
interpwt un co.-ts, wIumi rt'i nvi i;;|,i,. iijs

Taxills; (lllirvi- .^irni'.' rl,,ir=. ...lirit ,i

jUdBUlrilt. tiix:lti.ilj «||.|, ,,nl.|v,l ,,[,.,,, I4,,:;

lion lit «iiM(ilni- .,11 111,1,1, iii„l |,ii|„,r., s.'. Siii.ii 1II.H-.

nesliKHiri' lis il.t.'iin- iir linliilin ,,„ |,j;i I HI
nimiiiml lilniliiiir. uh.-n ,„„ ..,.,i,|,.,l > ^i,.,. f,„. m^,,,;,,,,, j |"T.
notary. Iiill fi-i- mtvI,,., ;,,. ,,01 inxil.l.. Uni.
oriW f..r (l.lii..,-, .,; i.iii ,„ ,.„„. ,;..,, ,,,„,^ ,|,,| , |„. iiii^

1 irj. 111.-

.ipi'l'iitini, 11, 1-. liiiw ,.;iti[|,.i.

11111.

V.I1.1, .,1,l:iiiiiilil.. ,,,,

mil.
tax:ili(.li i.f I. ill. i.'i;.

U'l'li'irKi. I 1. li..« i.iiliil.il. Hill.

lii'iil. Ii.i, 1 1111.

I.tl....l

Ill" 1111 111:1. 1411.

Ill 1.

f..n,i r. 1 ii "• ni". inn. IIM.
iiiilili.

l,..v\,.r

;.,.(.-i,

I; ill'

r

-'">' 'ii. 1 11.".. 1 :i'.

''11 '
. 1 1! 1, mil.

NJ.^ 1 it!i. .r .iii.li.r. 1 11 1.

uii;. 1117. 111^.

n ..!.';i;liiil.!.. ,.,;, 1 llii.

1- i-ii". -JIL'.

11.. nil. 111:;

":"!. in.'.

si'liili

lilicil

1111 1 Ml'

'.' .:. ill I.T. 1 MM. 1 irj,

111...

,]...,i;l .„i,,l

-iiy, 1111:;, IllMII-J.

Hi:;.

.

.11 1-..

-i"«i.. nii::. iim. uns.

1-. ill. in:;, nil.

lllipl

olli..

r,ll,..1

IHllI' .

..!«".. f.'l. HI".

nli.'ii I1' iiiii- 11. 'I.I- f.'l.

ii".;iii.» iir.i



l"H2 isuf.

SOJ.IC'ITOH AMt (I.IKM- r..,.i,,.uiJ.

otii*-- tWAiitioii ui l)ji|, !.,!, T-.\,,'lvL' muuik- iUi.'i- ileli\.-o !

imrty chargeable, when *?utitl'.<( i., fixation. 14t't;-I4<i*'.

Uiiyment hy clietil. iiiji]>r a-.|.i- i..r f;i.\iiiit.ii. Hit;, m^
hpfon- lU'liwry nf liill. fff* rt oi'. I4it:t.

I.U.I.T liM>l.'>I. 1 Ul'J.

(^bnt ;MliOllnt^ to, 140!).

\' ii.-ii it ifrpfluiit'- tjixati'.u. 1 (n'.'.

(1<WS But (ircrliirl,. tnXHiii.ii. 1-I"H

solicilor. „i luiljMi.v (mm.] .iij,.. U<,\\ .-nfon-.-ii.

'ju.i„tu.,' ..i.riiii. uljt'ii ulloHitl.i. r.. i\'. .('I,. i;::i;i,

n I.l.li,,^ i,..iw,..'ii. M.ij«. ..t. Hi", ui'i-in:.

place of. 1411*.

r'tti-al •<! v.;iicif.jr i.i nci. .n.ii i,|, .'j-i, -,{4.

i''i;iin^i-. of ^.ilii-iior. ]o!)S. l:\'.f.i.
*

• lisimting. I4U. J4i;j.

'Iiirntion *<{. .'41', i:;*.*!!.

.(>inr, i:;iis.

r'-i;.\.noii .if.,,>u. '-lu.-.n. wit-- ,IIm-w.i(, I (m*-.

«<r<'t- ••( r'ii,.i,t, Mtliritor niu,v be re-iraiii.'i! ir-'p. '\n ,i]c:;i^

»ti\ii.^ h.pt withir, sf-op.' of suliritor'.- (Uv\. Ill,'

"-jMciai ' ir. iiirisirtuc,..," whnr ar.'. ]4i;;;. lim.
wil.'Ii ijcfPSSiiry to hf -iniV,!.. 11

"<Iiltllt^ >•( l.illlilHtlr.Ij-, uIl.T.- it i :n- .IL:nin-t --.li, ;l,

taxation of .
.,,t>. I,.iur.|i. 1:;!'T ill!i, 14nl. I li.:,,

:\ff>*-r-l from. I'lpJ ] (]:..

< -'- .1. \ll^^^. ] \r,.

r i-ni- . 'vli, u author, /.). 1 in

"Itio.r '.. . . rtil'y '.vhat i^ ^iii.^

Iron, .iih.T pari\. 1 Jn.".

'
<•'> !.!,. ...]-..f ,,r\ UM. ] H!

1 iu^.

' MT.

Ml !

mn. uii;!. 1 [III.

S.. w'/o.<— ,:,!.. ,,

ol T:'.-\iriL' "III,,.:'. ,.,,. Mil
ni'i

/^"/'•. 1404.
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sol.i' iTi'i: AMI •i.u:\\—i „„t,„:,iii

10-.:tl..n "( lu.,-, lutx .1 ..::< ..,.],! I.l,'. ..n. M>'i. M":., 111:.

- ••!'• l.T n.M- y[u:M Mil

Hi:.

tlilrii inirry. v,l,..i. >i.ui|..l . i,,.-- i' .V i.,ll. imr, i;ii» ul'i

II Ill, HI'.i.

Mr -r; ,if hili i,. ., ;,> . .irlov.i. 1 \'u: 1
|mv. 1 |1',i

unCPVtilliiit'"' -"i.i'Mr. I i;:ii; ,11. n I
i ~i-, l"',l^.

QUqlllllili*''! |"-t- 11 lirlilr.' II- -iili. iliiV, Ull.

uuusunl i'l"i liirj-. ')ill> "\ "

rii^l- Ml' II ii;

..-rilii't. IliMI' "I' "ll"l ' .
•)'

SPKi ;\i- B.\:i. Si'.' AiiM.'Miix' ii

sim:i 1 i. I ASK.
ai'tiiiii. |.:ii:i.>- 1.,. i!,.i) M . ,

aljiibivu^ i:i...!;r,M!,L. lioT .iiUhi—lI'. .

auii'iiiliiii'iii "f'- !- '^"- :»M.

I., rii ,' r.,,ii. ;
I ,.1 I.. 11.

f>n]i.v of. ! iii' 1. 1' .1- .t'ii;;i
.

"Ti., :

l.lll \! I.l I'l

It.

f'l .'!il-
--1

'

du'-nrri"ii!- it.;.T!.-il i - in. .. va i. 'T;

MS. exaiiil'l''' "f. "•'*"

.,
, ,,

"VM

!7. filing. :.^-J.

infniil i':irty, •i;iin'ii"i, '1 i

ini'i'!-.-],.'-- "i t';i(-i an^l !:p\

jutijiiii.iir "11. "'7'.'. "'*1.

!L'l--'flii''ir. ;i-

jU!-i-'iR-ti'll Ml" !I. r. .t. !,

11

i't;ii:
.

a.vji : i'liuit

"s!'..

i 1

1 1-..

; 1

/i. J,.
,m/''»(^ vi:Utrati..n -.

lunsiti' ii;ir!.v. 1. • if '

'

marrii'i! wi.Miau pun, i.

noli. 1' ..f -.'tiit^L: >i.'v.n. i I !.>

i; C.

.

-:..

. r.«rv

I-;

.IV

1

h^ :.!. "TTi.
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INIiEX.

Sm:iAL CASE -,„„„„„,,,.
right to I>*'giii, .>J.
'iettiiig down. .-,70. oM.

stating, urter iwit. .-,7!p, ,-,mi.

Ntyle of ciiu^t' ju. ,-i;io.

/»//.. .1,.- i:i|..,|.M«|. .",,v.;

aiiit>ii(iiuf.„j yj^ '^^^

appeal (,„„: jutlgu,„,„ „„, :,^.,

custs (jf. J4

/"''"'"'""" "• ' "mi u.- i„. .!-. :,:(. ;;.,

parties tu. 0^.

=*ertini.' (l..ui,, ,-»s;!.

I'">,. „f ,„,„.,

""I'T BililiL- I,.

".v. ."iK!.

iippoinfmi'nt of, 187. IRS, i,»,ii

fviilHii,-,. ma.v I,. ur,l,.r«| ,,,V„! ,.,,,
.

••"""""""' - 1- .ak..„ 1.;, ,,s> ,i-:;"'

"'•'"'

!"» of. „,„,. h,.'n<e,i lirT'i'!!!;!!;,

'.'"' """"' ' "''
number of, limitwl. Iss.

'"v,.n,.,r i„ ,;„ ,v

""'• "!. nor n puhlic |-,„,r, ,i-,
u'liii-r iittid b.v .-„larv. i,,,. ,„ .„r' ,

i"mi,,,iiir.v, api>.jiutD]cnt im. l.sii.

SPElI.ll, I.VDOKSKJIE.VT. s..,^nv„ ,„ .
an.v,,,lm..„t of, 274.

'' >" "^'O-^^v

""- - !'''. .vlu.l. ,„ay 1.. «„„«, ,„, „,- „^_ ^,.,, ..

are nor MihJK, ,,f
-i,;., -.„.

T; '=-':-r::'-:;:r---^-
J-'-nn*-!!! „j. JUS. :;7;; ;,,^

' '"""*" .N,,

formul prrorK in. 7!)t

'"'i"P- l^i"". :,.:„„,. 7MS
jM,lro„n. „„. i,o„ .,,.,„;

I
„. ,|„r,,„. ,

.""'I- fo,. „„,:„,. „:,-,:^:;;!
""• "T

'"-"lli.i-nt. i„s„„.,.„.
,,f .-, ;..,

HMH,
marriwl n->tmnn.

, I,,,,,, ni^.im.' "tm" -.

'
'!"• .laim.- i]„iy |„, „,|,|,,| -,„.

-'"tfi' i-nr. insf-iTi,-... ,,f _,-., .,_.,

:.li,.„|.

•sss.



iMiKX

&TEI.IF|r im:i:io1!.max. ]:. ^ s.at> r.v mv (
c<.liii-ioi«. -U,:, ..iiiiiwl i.j. Jl. ;_•. j:;

f..r -ill- of li.i,-i,i..-., v.h.i, ,:,r..,,.,l ., J

-ii-.:. .1-. .|,.„ .iiiMi' .»! Ill, 2;

liiiiil. 1 !i..n t'lif ir..'ii l>.\, -::.

1735

I'liWlll-. dll.'U .ufun
«Ini iiiMit-.] iiy, :;:2.

negative, wbfu i;!' i..,i l-, '_»n.

po?iri\i-, ]a.\\ ..|:f.„T..,i '
, -j:!

jui-i>iliiliiui Ml" :i. r. .1. :i. i{,. ];;, ^: -j j- _.

,

I'hiiutiff ill r.i.
. lui'or. ;i;;niii-i. n;:.

rpliel". li-ii-' i.i ii;ii\. 21.

eiini-nri .11 H..<N. iitii,\ )' oiu'i.r. .! i,i. 2:;.

when rpfiis.'.l. 23.

sfKir \i. i!KFi:i;i;i:, s iiiiniM.

STA.NirS

- •
!• I'lii'l ill. li.-i. i:iii I'.n

^T.\li:il .Ml HINT.
Mn-t.T May iiijinn- a,, i... :iiil

ST.VTK.MK.VT DK i I..MM, S. ,~ I'n.viUM.s.

.nniciHlriipnr 'if. im. r.ir.. 4111;. 4!i^. .'ill

•> Inn-.-'i;;. (.[Vrn-.^ p. ..nnn.M -.

iit-v iv;>ly. i'.C.

;i'liiiiti.,l. I.y .i.t;iulr ..,
,|,.t'. ii, i', 777

-I,i,i!i n.it iii.'.ii-s. ,1 nil writ. .tT^'ci- ..f, J.-v. |:;:,, (:'7_

"(•iiiiniMii .Miint< in nirl for::;. inJiilini-ilil.^. \~^.

I''f:ii:(;iiinn. \.iril-; ro •> -^t -fir iu. 4*«4.

.(.liv.'rv ..[. 'in;.. I'.ir. *:;.'--t::7.

.,-,].i-. "7. :.r.\_
•

h-'V J-^f'ti'IniT- i:i iT,-',i,)v. V2>

'I'^liver.v nf. rtifh V li-. inilKiriz.'ii. ;;i:;.

(li'^.'nv.rv only. {..v. 4^i'.

.li-ini^.'.j .if ii'i.,!
, !,ii' ,

4;j
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1736 INUtX.

STATEMENT UF 4LALM r.,»n,.,.*f/.

diMpenniDK with. 317, 4^4.

(Ii>tiiic' i-lattuM. to hi' sniici] .-.'puraN 4N!

embairuLiKiuc, may be struck jut, 4' '. 49M-r><il.

eolaiKinjt < luiiu imnip li.i miIt. i'^iM. 4Jo. 4oT, ^.>. T*^n,

facI^ in Hunpnrt of plnlutiffV i laim, lo lip >tat.'(i in. 4ii.".

arising after lutinn. 4T-*. 4s.":.

furm ot, 43.'.

good cause of action inusr b*" si* 'wn by. i^i entitl. pliiintiff to

JudffmpDt. Hhi.

hours for .-.crvicf of, 555.

irrpgularit.v. iu hliviriiiir. 4;Jt:.

>irikiii(f jur for. 43<'>.

in mortgnp" aiii'Hi-. 7'*i:-7Hl.

lib*"!, words tM I" -' t iitit in, 47.'.

ijiiiice III ti.'ii of. wlifii writ ^iipcinlly itii!..r-iil. 4;iS. 4:-t;t.

forui of. 4;!!'.

Iinrtiriiliirs nf. uuiy l>e nnii'ini, .'.Uo-Ml,

pine- nf irial. \» l"" -raro<i in, 4;i.', 734.

printing, 47.'l. 'Ui'.

receiviT, wlicii r<'i]iiir'"l. -U iiM hi' ^peciiically cliiiii:i'<t in. HC*.

r.'lipf laiii.f'i. to it.' -tJifii in. 482.

general. ii';iy»'p fm-, -iT-'ci t.f. 4S'J.

(4erni-e ui'. 4:'.4-4:i7.

on psniM .Ml'ipii ii\- aiiK'n-liii' lit. o""*".

riiK.. fur. :^-.

itm- |. .-.s. :;s,s.

wiih writ of >umii-"Cs. v\ !i n n."— i:i.\. ."ij;j.

.-i.Hidor. words t.. '^^ -.-t -ht in, 4S4.

striking out. iU^. V'J

aty|p of raus" in. 474. ."i.";!'. T/.',}.

rilii^ for 'l.'liwrinc. 4.T.-4-;7.

pxfi-ndirig. 4H*k 4o7.

t\|.niiM'.n I'f. 'l<-ii\'ry nfrpr. 43t^.

hnurs for sprvlcc ri.'..",

<>hnrtfninp. 437.

VfOijp, to hf ':i\tiH\ in, 43'. 734.

wb»^ ii"('f'>-Hry. .".lo. 4^4

writ whpn n u- M..' ;i,
'

; r.U.

iflirif [Ni'(ir-fi' - itiiii U' iiiiM'.M. rii'1iH*>(l nr pxl-n ' i-\.

437.

^ -.lire. ,y lif, 17':.

sT.ATT>rrvT OF i^rrrvi- s-^ im >.,<i>(.s

tm''Uiiiij.-ii' 1. 1'- I'M. \'C.. • •^ -"J, -.1-1.

afi'T st.iiPii.in nf r\i\\m aropnd*?-!. fi14,

I,, itirr.i'li!''- 'Iff-'ir" ^iilv*.'- iifiitly an-i'ii:. 11*3-

4f»7.
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(.(Hiuter-i-laii,!, ii'lut;:y m', i,y.i. 44i', HI,

i.-'t.'Uf- U'. 44;*. -k'.H.

tin* tut pllllLlllll lu il'?Uv.

tifffuulr in tl-'lr >.,-, uolf iiiiiv l]f uiereJ. iTli. 47;'

jmiitmen- on. T«:i-TS">.

UiUrtgii^ ;nTiiJll- 111,

iL'tencc an«iii^ .«in'i' ;• !ii'L, ii.ny i.- \>\.-.i'U 1. -ii'...

iiiUwjfcioii of. 4!'"'.

ilef-'U''.' lu-'l, liov. 'M't 111'. ^-•"

<ieliv.'ry of. 4:.'J. i4M, 441.

(li^iiuct 'lefiencei-, to 1»p stair. i -|..ir;.i.-l\
.

!v,.

wuuifi-elaim, Inw eutitl'tl. 44--

time for .i-lhv,y .^1. !4i'. Ul.

Set—Ci'r.\rt.n-( l-\iM.

L'jccinieii;. in. bnw fniiued. !>'.', 4;"i.

facts of ilefciue. to b.' -t;ri'"i 111, i:'.'-i, t. 1.

form of. i;i^

hours for >er\ice of, .Vm.

inconsistent lU'i-m*'--. luay b.- m^i .i)'. 11"

meritorious tieffU'c, wliiu i-. ••-

" ne\«r inM<lH'''!." i'. oi'i inw,.. -t 1 k ''ii It.,

nou-dflivt'ij >'!. 1 t''l-

wli-u >iaifii'''iit '; liiii'i disi»'iiM''l

noteclosin-.' il.-.iaiu:.'-. -.^I.^-n i' -: '
iit-n-l. 47-:

"not miilt, m "lu foriu. inanmissibl.^ !>.

- -u/C guiliv 1'^' --t''>:-." '.'.v •"-• I'l'Wl'-i. 4'.«M',rJ

(Wfences available iiu.ler,

i.ili.T i.'fftict'- n"\v ailow

referfuce to statuti* rt-im

payniem must h.- 1:. i-mm. 4i'.).

l>avm..'nt nit 1 rouri uith, ''-l. ''--• ' -'

iO Ix' li.^titi.'rl 1,1, il-'.'

relief . laiim-i, t.. l..- upwifi.d in. 4S:i.

res judiciilu. mn-i If I'l'^iiil''". -i>l.

set off.'" ''I 'I ;"!!!' -'nil-.. ..Ml. I..

Statmpof Kniu.U. .l.t>i,r,. :-. l?.i !-"-}M.

Liiiiitatioi,-. 'l.'f.Mu-.. HI. \-U. 4MI,

.fTikinp 0111. 41--4T0. 4'.»T-r.ii2.

.liHli: n, .r.'. T--

atyle of .iUlsi' il!. !T1. '^'i ">''l.

teinU-r. nionry T^m^^t 1h' i' li.l 11. l 1
'i'.'' ''-"

tim*. for |^'Iiv..^^ nf. 4:«t-444i. Ul, --.

^:^p,:v nf. .i,-!;...i^ >i'ui-

ill. 4''1 ;:
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WTATITE. Sve- l.MftJtiAL Stati ikm.

T". nioion. v»iility of JiirMU f i.-n «t 11, t '. J. ,i, •-.. iT. li:{.

^jifDi at* tn validity nl. ii|i|it'iil(iMi , 47.

1 aitinir. 47!i. 4h(i, 4«I.

.pvimiiil. vali.iiiy c.t'. jiii iMticiiiiti <ii ||. f. J, a- I". 47. tv \\:\.

validity of. nrlinn for d''«'lnrnti"Ti ji-^ i i, tmr \-. h.> .•tiifrtmiud

withniir niiiifi- :>> Altnrn>',\ i m'm. ml-, 47. M.i.

STATITK OK Fit.vri'^.

pl'iidinif. 47!t. 4.s<»(,v].

STATfTK OF IJAHTATIMNS. S.v ANMIM-i,iATIi>.\

abwnleeH, Court will i.ui --.i up, m itiL-ifvi -.i. )]'.h>

m-kimw l''.!i:ii't'iil. t>.\ i.tK* '>t" ^m. \<^'-i]u.:-. ssi,

t'xo, ntnr »/» .'m ''*,/. of ii'> ai.ail, 1 I'.il

ndmini'-ir.ititiii. jii'kih.'T.i I'nr. .(T.ri nf, n^ itiiinv: m.,! i. ,i:, ,.

attioii fiT. who iiiii\ -• I ii|t ;n. llih', IJiH

nrrotr-- uf iTitorrst. hnw (Jir Lnii-d liy. s>0,

Sft'limtl liy covpn.'ihl .
SMI

wli.'li . !i;LrKO(l rtii I. it;. I. SW).

K.mt. v\lnii ;i f'Mi ' . iiiiMii ..n. V*-'!

rhurm- nil liit.tl. uiifii I Imr ii> it.i.\.-i> i.i'. sw
<M.!i-i i'i-i'\., ,11-;-, i[;:i\ l„. ji hat' tn, r,-_'.

inM'Tiiilit, wluii ^1 'fir tn action on, K,Sil.

crwiiror. riylii ul, in set up :tj;;iiii-: . lnii ;- ..i' ..ti.. .i-thi fs,

niHi

it.'illh :] .lilnr. , liH't iif. nil inr.liiii;: .,f, Il'.tl.

d.'tVnr.- of. h»\\ r;iiso.J. 4N>. ssj

ii'-i !";ii- ;i-.i iiiit'l" iiiidtT imtirc .li-ti'itintr rlaiin. :ili".

Iti\

|•x^^ll^- riiL-ts. in-r aff"<trd tiy. *'•-. '^'t.

fraud, how it alT^'trs, »';;.

liHr. "I'll ,nt:ll.-.l i . —i up. :;44. ll!»«i.

iriiiilifd irn-t. uuiy I"' barrwl hy, *li;.

iiit-r^i U,.\K i!(r II Imr to r.>iMv.ry of. s»mi, ;i7u, ;tT;:ii71.

oil piirclias.- iiioiii'y. NMl.

-ix yfiir^' only. r<'coVi'i;ili|'' ,it;;iiN'<t Innd. ••SO, s'^tJ. MTn,

rw.'ntv y.iirv'. m.n.^niM.. nii .,,v..uaiir. S«0. !»7;:,

(only 10 yar^ in cnso of morteacps mnd*' iifi'T

Nt .Inly, lyO: .'isti..

iiidlfm«'iii fni :iilii.!ni>ii^tinii. i-iV.' ! Mf. n« to. lllVt.

.iL';iin.-T niorti:.i-' >
.

nn<', ii!ii.

liind. ii.opfy 1 Iiiirsfd on. «lipn ii t'ar m v \^r\ <>i. •'Si.

l.'L'Mtrf ri^ht of. iM s*'t 'lu in iidniilii'.lrail"ij iH'iir.ii. ir.in,

li--i' !' -oli, itiir. wlii.n n.' imr t.'. .'47.
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tvuauiv in MMiiMMOTi. liMiv nVn t.ii l.,i 'iTl
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HTi:><n;iiAI'ilKU8. S.-. - Sii.i.iHA>r» HKit'KiKitH,

STII'KNUIAKY MAfilSTllATKS.

iipiwaU from. In CbniulMTf, lOOl.

to UlvUioiinl l."Ui'i. 1."!'.

STOr ORDKU.
AcTOUDtiiiil. ti. if dellveiwi to, 23*1.

applirntimi ii* |«y "lit. aftpr, U^J.

RHMiKDee lit ftintl mny "'>t'ii"- 2.'IT.

oaviat, muy I'- l'"lB«"l »iili A' Mmntin!. \>-\v\n\'^

COKtH of, liltfl. -H".

Crrditon- ff'liff Art. nppli. ntlnn nf, t.. LMT.

effect of, 2;f'i, 2:^7.

Ml.tM

.':ii;.

Pf? fxce.

jinl(tmcnt tT»-<Utor mny ohtnin. ',

liabiUiy of pprsoii ohliiinii.K. f'-r <"-'- -''

paTin.'lit Ity AiTOuntiim !"'f-ii- iK'ti'- "l'. -'

piwiT of Court rn jirnnt, •j:i.l.

prioriticn. how iiffcrtH by. 2i'<*':
-'•'•'

<olirit.ii".- li'ii, cMi.itnt l>p .U'lVat.Ml hy. 'JST.

whon i.'iMiite'i, «:t'-'j;i7.

STUIKlMi iH i" IM.KAl.l.NiiS.

CLAIM—STATEMF.NT '

STYtK OF CAL'SE.

in alBdiiTitP .""l".

notices, ''yi.

pi'tiliuii-.

plfadinB'

specioi Of. ."JO. .'HI.

writ of summons. 2."'!. 2-*»7.

short, when it ti.fly I'f Uf-ed, ."hiit.

Srm'<ENA. WIIIT OF.

rosL^ of. wlinl r > b.' all't

date uf. 7ft2.

d«(e« tnuni, 7I'2. ''W,

memoriftl firm rp^i'try. t<t
i

r^dti

nnmeB, severnl, niny be inclnilefl ir.

order for, when iitcpssary, 702,

recnrd.-, to pm-liir.-. uhUt for. when n'-inirp*!-

teste of. 702.

, TC;\.

M.
'

7'14.

witnesp in -iipp'Tt of motion, to,

Muster's ofiire. to. S."i.

SUITortS- FKE Fl'Sn ACCOFNT.

lospps may he pnifl fjiit of. l>i"t.

obJ«'. r of. 18".

71;:.
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SL'SI'K.NSt: ArcurXT. Spo—Ai(<.r\TA\T ok SiPREMi; C(.i-nr.

ETl.

SLHETY. See—M0RTC.A1.E AcTio>s.

M '

TAKI.\(; OFF FILFS.
scandal, for. 4it7. 4!»n.

TAK1FF&.
of fffs. ,.f ..Miii^i'i. i;;it4.

oiiic.M> of <*ourt. i;i!i4.

Sheriffs ami c'or.uei>. in .i\i] iii;iit('i>. l.ISM,

Itiiies lis ti). V2U'i.

TAXATION. s. 0'^T.> — Suu( iroit .\.nd i'liem — Taxing
OFFItERi,.

uMJoui fi-um. lu .Judy,- in CbtiuilK^r-. luJli.

Court. I11I2.

"lis i>etu.-tn solicit. ir lui.l rli.ni." i;:!ti.

attciulaiire iin, 1^7!*.

award, under, lys'.

k'lwf.'U suliciinr and .!i..nt-" l.'!:iL'. i;i!t7-14];i.

Soe— PiiLI* Ijoi: ANii Ci.i'M.
costs ext-eediny >=.'!ii. i::7v,

deft-ndaiits iLii,inMi.il.\ >.'\(TiUir. 137!>. ISfsU.

dislmrsenieni^. ntiidavit of. rcinired. 138S. li!s:t.

truth of. nia.v lie in.fnind into. v:S\i.
discretion of Tri.\in;: (Ulirfr. nn. Ht].';. ISlii. l.^si.

Itniinagv Act. under, 1(.U4.

exiTPxs reference f.r, not nec.'ss.Tr.v. l.'JT,*'.

foreclosure actions in. IJiVt,

ft.ruier prncticH as to. bow far in fi. !(<. i:j;r..

local officers'. wliHii to lie re\ i,s('d. i:j.S"». ia.si;,

uiileafTP foi servi.c. w lieu not |,> he ailt.wHii. i;iK7.

notice of. cin.' dny's sufficient. 1370.

n<'td n .1 l*- stTwd oil d^'f.'iidniit not .iiit.earin;;. l;!7!).
objf -lioii n,. huw io l.f h.lvcn. !;««;, i;i!t7.

form of, 13!>7.

paifii.- .iitiiled to Miteii'l, i;i71t.

partition ai li'ms. in. i:;s".

party and varty. between. i;i7,Sl.'{r)7.

r.'.(eni|.tiMri arti-.n^. ji;, ]:>:..

review of. by .Tridse, UMlV

Tiixinp officer. ];J!h;. I.'t07.

pror,-,. ijnr- <:!!, )::!;7.
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TAXATION—'-oiw/w-i./.

HM-ision of, wllrU Iii-li>>>ill\\. Ki^-'i.

Tiixinji; Olikf'i-V -Inly uii. !::S7.

scalo d|ti)lii al'lc nil. \\\wn m linii in wrui'i: Cuun. i;;i-;i.

set o£E. what mny be allow."! on. l:'.t;i'. l:'.M-^;i^;;,

Rlicrifls fi*^. ..f. 1 Jl';j.

i-e\i,-:H)a uf. l-llli.

s„li,'ii,.i' uim r]\.:^\. )..i',vr,.,K V.'.r^. i:!'.f7-1411t.

S,.,. -Siii.n irni; ANii ri.iKM.

special iiiilorM'iiiiMi. uiniiu'.t. i;ir.i;-i:i(;T.

Tariff of Fees. Sc. TARIFI^.

'..iixinp Oiru-iT 11. .iv iii.|uii-i' mut i\ir tniih of !itli<l;i\ii nl' ilish ii'-.-

nix wiilioul .'\iirc<^ n'C.TfUr.'. l.'iTv

So.>

—

Taxi\(. Oi Ik k:;>.

two concurrent actions, at'nin-^t '.nuc 'li'fcinlaiit. i;'.'.i:;.

TAXES. Si^p—QriKil-NG Titlks—Saii> hv uik Cm i;i.

TAXING OFFICKilS. See—<'iists T.wmU'N.

affidiivit of i|isburst'ni>''lit>. nuiy iniinirr iiiin tnilli nf. i;;-;i.

iippt'iil from. 10i:>. lni4.

.'Vifk'ii.'.' on. 11114.

pni^ri,.,- nil. ini3.

liliio i'-ii. 1014.

appoiniiii'-nt of- IT-.

atreiitlauce on taxiiiion, Hiii\ ri'i:ul!it4'. l.'lTH.

certificate of, lOl^i.

costs excefding J^I*'' to \m iii.\e6 liy. l'-"^- I'-"''-

Se^—CdSTH- 'I'AXATKIN.

discretion of. 101^. i:!.Sl. i:t!Ki-i:JH4.

Draivngr Ait. appeal from wheu aciin:^ iimlir. 1"14.

dutv of. on mxation bpiw«>iMi -oiicit.u' nml ril...t, nn. uir,

1417. Ills

review of laxiiiion. i;;'.n;. l-'-C

evideni-** lieforc -'.'•!>.

funciutt tiffifio. wIicti ttn\v nv. i;'.l»7.

local, who are. -?>^.

powers of. -I'^-

oaths. powers of. to adminisici. th .. "i-".'*.

production of dni.'uniem.-^, pnvM r lo oiii.r. 'JI**.

lefert'iui' to. for taxiuioii. iioi iii'i-t'>i.-iav.v, i:'.7**.

revision of tasation. dnty of. -m, V.:s7.

set-off of costs, powor of. as to, lllSl-lliVi.

SlierifT's fec^. .Iiiiy of <.n. tnxation i>f. 14l':;.

taxation of. 142."..

appeal from. 1424.

Siiprome Court, are officers of. 17".
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TAXINU OFFICEUS— tu/ili'ilii''-

tux lOkts. rueieuuv tu, umieceetary. l-iS-

teuure uf odice, of. lit.

Tuioiitu, lit, -3S.

aypuiutment of, how to be luiule, 1...

oath of office to be taken by, 174.

officers of Supi-eiue Court. Itii.

powers of, aiS, 138ti, 138"-

revisiou of taxatiou by, l;J6i)-13bT.

teuure of office, 177.

ilXU.Mi AL llll.ll.t lll>.\Ii.

proceedings not to be defeated by, oil-

TENANT. Set—Tt;N.i.Nr .vT Wiu^Te-na.m lot. Uf£-Te.v...m i.n

CoiiJio.N—Te.nast is Tail.

di.-tre^s, injunction to restrain, 'JO.

rights of, after agreement, but before leiise, 111.

TENANT AT WILL.
improvements by, not ivllowed, fJU.

ti;nant fob life.

improvements by, wLen not allowed. .VJU.

partition, when ,i. titled to claim. VMi.

waste by, when lestraiued, 2U, il.

TENANTS IN COM.MUN.

action by, to restrain mjury to reversion, parties to, JUU.

e.,uity uf redemption, of, rights of, as to reileuipti.n,, .1.4.

improvements by. when allowed, Sau, 12UU.

ineumluiince, paid by, when entitled to be allowed, >..i4.

..LcuiBiliou rent, when liable for, »8». rJ"'..

Iiutition wlieii entitled to claim, l:;""'.

r'.iils and prolits, how tar liable to acount for. ISHl.

TENANT IN TAIL.

infant, estate of, may be sold, I'JUS^.

wa.ste by, when restrained, 21.

TENLER. Se<v-STAIEME-XT of Defexie.

iheqlie, of, is invalid, li'ill.

money to be paid into Court. wUh defence ot, r,-J>.

iii'irtnacee. to, effect of. '*'i-, '•>73.

under protest. 1172.

:,l,„lished. exi. l.t as measure ot time. Il-i. lU.

TKS |-.\ .\J ENTAIiY M.VTTEHS.

jurisiliction ot H. C. .1. as to. 34. :!:>. a», 3i.

lllll!l> I'AHTY. Se^.mAcllME.VT oi llElvts- I'AKTlES-Snuci-

Ton AND CI.IF.NT.
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Hi.peuraucf by. 31M1.

.I^'l'aiilt of. .'ll'-

lUfit of. yi**'-.

claim oi .lelfU'luuc, again-i.

.ouiributinii fmni. (Ie£rii.i:i!n

h'lu t'liiuroxl,

co«t>i as agaiuKi. 4ii

couiitfr-claiui by. 1104

agiuiist,

41)4.

44;i.

mdui>t'ui''Ut of. 44;i.

service ul', ^*'', 44o.

ilt'lViK-e liy. til. 44;i.

when t'iititl<Hl til set up, 394, 446.

di'finiit of 1. leading. jiiiIkiii-'Iii. hvw obtniiieil by. -V-*', 3'J».

iigaiust. ;il»T

>: by. 44a.

(1, idam, substituliou as, 4it'j.

dim'tions as to conduct o£ pi'.-i'...i,i,-- ,i;;.iiii>t. :;iiS"iiri.

dibccvery, fruiu. or by. how olil.iiufd. |n;i, ilT4. r,"..

luiirth I'liriy. cannot be bronchi

indemnity ti> dpfeiulnnt may <li

judgmenr asaiust, bow ubtaini'd

loav.' tu serve, nitoseary. 3SS, ^94.

iimified woman, when sli'.- may be biouglii i

municipal corporation, lipht ot'. ic. mid, adl.

notice to be •'orved on. '.iSs. ivXt. .y.}i\.

funu of. ;JS8.

>y. :',\H.

:>8. :!'.)". ;i!tl.

b>av.. n>

iiiori<<

ry, ;iSS.

1 for. yit.''.

settin;- a-ddf. oH7.

plaintiff cauuut add, m cittuiui-claiui, 4r.i(,

substitution of, as. 4<tl, 402.

procedure against. oSS. .Sli;i-40.",

relit-f aaainst. bow .litain.-i by il.'iVi.dan

reidevin in, 31*4.

liiatemcnt m' i liiiui, " b.> > r\-.'d on. >s>*.

taxation of i-osts. un apjilii :uion. ni.

Client.

time for brinsinc in. •'>'*'-'^-

writ of summons, to bt> --i rvfd on, MSS.

TIMK. St-o— Appkal— <'<H i!T iH' Ai'i-kai.

Offh KRs (II <;ori!r- I'lKAiilMiS— Hi

abriiljinicnt iif, "i".

ciialtcl ni.irtirnp'. tinn' f t r.';:i«^rnuion .1

Stil.it ITOII

lolMif K '>K ISSI-E —

.rlrttrd bv ffuh-
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TIME—''o«h"»iK./,

'clear (la.v«." iiiHunhiK uf, 'm2. "*H.

close of pLmdiiiKs. 470. 471. 472. 741.

drty.s ' olcnr." mi'itlilns of. ."irili. .Vi3.

coDipiitatioii frf. ."ird. "»2.

fraction of. when rPBurcied. 551.

enlargement of, -"(."y. ri."7-5i"l,

fuv l.i'iiJLiii)^ ni-'tii*ii, lunuot Itf i:niiili''i. TkiJ.

filiiJK chattel mortgnKf. cniiiioi ht* «riinit'<l.

lileaUiu«s, by consent. .">;i.

rcn^'Wal of writ. 2'i4.

fHsciict* of contravt. effect of stipulation, 74.

for accepting rncfuey paid in as satisfaction. *>2't. »i2tl.

ament^intr statement of rlaini without leave. 41»4, 41*5. 511-51X,

i'liiinter-clnini. or tiet-off, without If.ive, 4H5, ."514.

plpadinjis without lenve. 494. 493. 511-51:;. 514.

under order. 519.

fxiciidinj;. 5.";t, 5.57.

appealing Crnm order in Chambers, 1000. UiOl.

High Court, to Court of Appeal. 1048.

interlocutory judcment. or order. l.'iO.

C. C. to H. C. .T.. 1044. 1046.

judgment of 11. C. J., not absolute. lltO.

Judjrc at trial. 1031.

iu Court. 1032-1033.

enlarging, 557-501. 1(M>2-H)t)3.

attendance on appointments. B50.

motions in Chambers. 55)i.

commencing sittings for trials. l44.

delivering amended pleu.Uiig. 493, 4;t4. 495. 511-513. 514. 519.

appeal hook. 1055.

copic.-. after dciiuind. 532.

defence, after security for costs ordered. 553.

pleading, eulaigiiig by consent. 553.

order. .557. 5*U. 5(\2.

statement of djiim. 435, .553. 555.

defence, 439. 440. 441. 5R5.

entry of action for trial, 74<>. 749,

election to accept payin.iu into Cmrt as satisfaction. 025.

moving to discharge order to continue proceedings, 014.

vary jndirment, by party .'id<led in M. O.. 371.

372-373, S68.

for new trial. 1031.

renewnl of writ of summons. 2*>3. 204. 5.52.

fxecurion. 1125.



IM>K\. 74T

IIME-Cmtuiutil.

lur »ih- ><{ L- 1.- iiuiiei' i'\.'i'Ulii'i., )lL.'T.

Iunii> imii^r e:tt?i:iiriini. 1 UT. 1 IJi'-

s.Tvif.' uf i-iMri'i-iliiips. hoiii- lor. ",:..

jifc—Sr.MKMKM III' t'l.AlM—SlA

MKM MK lH^KM K— ItiriA.

i.,..:.r ,:; Hi'!!. <";;. ^wi

i,lr,Mim:>. Sm. -I'l.fcALiiMi,-,.

Hettini; litwii ii!i|>''iil (v-u, I'. (
.. liM-1. l"t*!.

AwUr 111 I'l.iin. i'i;i-*-iii:r;.

,11 truii. i">:;i.

friictiuii of day. uli.-ii r.-u:inl. il. 'i7>\.

liolidiiys, ulmi iire. ."51.

whfXi exciU'ifil fn.iL. ....iiiiui.ui.'N ^f tiui.'. "il. ."::.
'

htmr:- I'ni' XTVir,' lit' pl'tic lill;.".. ."".

of Bittiiitfs t'nr ivinl-, M4.

"u.i.ailU" in /.')'/'. !ii<-:in- " .iil.-'.'i;if u..iiitli." .V.ii. r.r.l.

noiit-'' oi motion, im I'P nnliiiiirit.v. iwn ilfiir d;i,\^. r.r.:;.

-nV.'II 'lilV^ ll'T.'.-M'. t'ui- rtlilsllillL' t.v-l.i"-.

(-..in-i. ln:n.

-is hiy> iierej-^iiiy I'.U' dr.-lrir^iriim '^t Iuil

Jlppl'itltlllfUt "f il

'liiui ti> n lull;

4ns.

li-iiil oniiiuny. l.-iiylli '^f. T4i;.

^Iii.n. l.'iif:iU of. 74*1.

for jriviiii;. •i.'i". <U1.

renewal "i wi'lt-. for. Iiow aileen^'l I'V I'l'l". T,7C

writs of siinimoiis. S'l^. -'14.

execution. 112.".

- ciirity for m-i-. srsiy till civ,.!i. h .v, n'oli.iih.a. "".:.

Mrv -y of iileadiutis for. Sep—rir.Ain.No.

wi-it of siitiimons. for. *J'i::-'JiM.

Standard, adopted, ."i-'l.

Strituie of Limitations, not ;ifFecItd \>y /'"''" a.- to. .'•'-.

stay of profopdincs. under order f ^i' -riirii>- tor cosi-, it.iii!

tion of. 7C:;.

stipulations a* to. not of csm-iii-.- of mntr;!''. •^rt of. it.

Sunday, when to he reckoiiPd. "*\. "•-

not 10 l)p n'ek"iii'il. .'>."'J.
'7>:\.

Terms, liow far nl>o]i-ilifil. 11-1. 114.

vacations, duration of. -"ii;'..

proc<>pilii'-i:- i:"' !illow.',i in. .'"•1.

year. I'ompiiiation !. "•'<



174i» INDEX

TiiLi:—til ini.N'. TiiitM—Salks by

nil. lUT, i».'I-'.l.'!'.

TITLE. Sli.--Ai(.->ih-vi

THE CUIBT.

ieiVrt>nri' nw to. iii'"*'

TOUONTO.
sit.tiDiJ:^! at. ( 'I' I I'iiils. 1 ii'. T4'.i-

roKoNTo );i:m:i:ai. 'Hii sts roiinntArioN.

investnionl of mmieys in roiiit. I'V. -:"'•

TOUT Olt rONTK-MT.
nctUMi. 13m.

tradf: mark.
infriiiei'iii«^iii »it- n'^irniiiiil, M'J.

TRAPKS TNIONS.
iirtiiins tit^iiiiist, :!r».s.

TUA.\.-:"EKKIN« A< TIONS.

from C. C. or l». <'. lo M. ('. .1 lli-_>.

TKANSMISSIDN UF INrKllEST. St'.- -Aii.vrKMKNT— ( Mii.nt T«

C'OMISUE PROCKKnlSCa.

TRANSMISSIOX OF PAPKItS.

I^-ciil DffiLerM. lij. ' pniciiit: ~*^. ."v4'.i. ",ir. IH.',

.h^n- jiidKiiifiir ii -ii'i-vrd. Ttil'.

^^iHstiTP, by, on close «if ii-f^TPnci', '.US. TJii".

offictT.'-, by. tn othtT nlHctTs. .'4!t, Hl."».

i,.,.l<ls iiiiii .-vidi'ii.p ill Mi:;ii Cmn <'n>.-i liird in (
'. C. TH-".

TRIAL. Set—JUBY—OmCIAI. lihVKKKHS.

adjournment of, 758. 7<i4.

rn^N of. Tr.S.

.,iil<'i- l''>i-. I'l ii'i'! iiMi.'iihil.K'. i;i". 3TH.

iitliWinirs. wlieli adinissihlc ill, TOti.

;iiii<'iidment M. 481.

order for, unnecessary. riL*Vt.

j,ss('<;siiiriii 'it* iliimiiKes. 1">". l'">4, I'l"'.

(• iiitiiniin-j iiusi' Hi' iHiinn. 7."7

('. r. .iisp in Ilii-h Couii. Tt'ii!.

Iliiih Cnint <»<*' in <
'. t"".. Ti*,:!,

liir. !it. ^'d'jf.t. unisi i)lii;iiit nrd.-i- for. 744.

rmwii tiilill-'d ti>. !is "f riaht. 74-*.

notii'f of. to Ih- civci! to Rpcistriir. 74r».

hH;;iti. right to, at. 7r»4, 7").

I'liiirm. trial in, "'i-

,;in-.- li-;-. ]u,^y to \u- tliadi- nlll. 74!).

<-pi-liti.,itf. of ntUfpr att.^tntiii;;-. jinlL-ni.'nr ntny ho onrPiPd on.

ronn.sri. addrrssps nf. at. 7r>S-7-"i-'.

nnii-atrpiidanrc of. nt. I"17.

('nnilin-claini. i)rnf.f nf. ;it. 7^1.

. iiriin'riiiiiii'i nt'. iioti.i' .,;'. ii'>i uilnvv-i. .1..
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TlllAI/—l'"""""'!*-

Cou.ity Court rii-w. in llijli i . HI. u:.. T114. Tii:..

.:>!.

; ".it. i:tl Ti:i

741, "i; T.-.T.

:'.'.t. ; I-.

,11. ttlieli or,l,Mr.l. 144. II.".

noiioe of trinl. T'^i-

L'niiii iim\ onli'i- tlilTflpnt moOes ol. Tl:i.

I'll. \\ II. riKliI "!'. 1" iriiil I" ''II'''
'^''

tiniuiiKf'. i-oiitiuiiii'i:. hiux asst---.' "_''_'_'

a^xensiutnit I'f. l'''"'. 1''4. ''"' ••''

itetondinii nol aiiimirinii at. ~il.

dcfpl'iUM n.tiiiiis, \U '! to be iiiii.Im. 7 1'.l.^

di-Tori'tii qii.'sno'i^. "f. i" 'lil'"'''" ' ''* ''

diBlui>-iil "f :"li,iii. r..r li.il ^i'llic 11"! 1 !

entr.v of ^"""ii l"'-' 7li-.7l'.i.
, , ,

-

-licmissal ol action for .l"l.iuli in. t-

ffe^ on, 74!4.

jury .as..., 74r.. 747. 74-.

non-jiir.v oils.'*. 74t*>. i t'.i,

tiiii.- for. 7111. 7411.

(..inital.l.. ..laioi., iiio'l.. "< "'". "••

i.-u,.-. ni.iil.. .'f. i":i. 7r.:i. 7r.ij^

eviden. lin.'.l at. I.v iiiistakc etc.. 7".. 7.'ii..

no Ri..iii"l f'.i- 1"'^^ ^rial

alH.l:l^il^ wli.-ii adliiis^iltl.' at. .ml.

eioloKioii of \vilH.'»«..» I"- '•'-__

parties at. "<-• "rill,

ejtecutl.in. sia.v of. at. 7111.^

fsliiliits 111. lio'v niiiritc.l. 701.

im, I., I... .l,-liv..r...l ...11. >vli''ii j".l--l'0'i'i

trnnsriiission of. wli..ii .'.iiliriii..iii r..s..r\..il. .

fln.liiiBs at. ..iiir.v of, liow loailo. 711-J.

^

indorseiii.'iii of, .'ii rt.-.r.I. 7.rj.

Ave days' notice of, when sufficient. 74B,

fiirtiii.r ....nsi.lpralion. .Tm.1=.. may adjourn for. T'll.

Hifh Court i-ases. of. in C. I', nn.l ri" irj-.'. 111. 14...

indois«ii..|lt of jii.lcnii.nl at. on r.. (.r.i. •>'•-

insp^^ftiou. by .lii.li:.. m- .'*'

jury at. 71111. 7117.

issu.'s. of. .-.M.

.tiidec nt, potvrs of. li:i. 7.'1'. 7.11.

dispciisini; wilii jury, n.n-l ii!-......-..' '.. '
r.i ins'

may disiicns.. witli jiir.\. I"'"'- I-'''-

iiispitl iir..|..-|.l,. .

"I'.'l-

res<^r\-- j>Kki:..^Mi. 7.'.','.
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TIIIAL—r.>«ri«M,,/.

by, tH*i*» in whii'li iniiiioiwf.l. I.*il, WJ. i.vi.

QiBy urier 'iiff^r*'iit tijitdp-. uf, ir».", :v^ii. ;tJ4, i;

ju.|([ni*'iir. at. .!.ir.\ ..r. 7."{i-7<L'.

.luflii. limy (ii.l.T. 7Mi-7til.

^niyiiiit. 7';i.

iiii|i.i'»'iiifiii .1. 'Ill if,iinl. 7t:2.

uiotiuji iiiiuin^t, Itij.,. iujn.

if^frvaciuii of. 7.*H.

-'ftiiU' a^i'U'. "n Jiiplii:,'!

iiii:. Umi.
Jiirnr. i\iihilrn\iiiii;. • ffc i 'if, I."»7.

jury, iM-ti.tii-^. .'iirry n.. 71'.. T^T. 7-lv S..—.IrKY.

ft*fs on. I*t7. 74',t.

w ().' iiist ,li>p ps.'.l .,f. 141.

iiiij.\VHj.s (,,f. tc .^ll(^ti"^s. in,-.iiili(iiiif. Inl".

a«sei*.-.metit of ilonuint's. .Iinitc luny .lirrM. l.V»

caien nliicli must bf trjfil hy, I."ii, 1,-|I.

may bt> tried withutit. I.1it-l.*.;i.

disatjrpfui'ut of. nt. ".'(). lnij;.

luti'iii [iiay hf (iisijiivs,.<i.

(lisiiensiPH H-jth. l.Vt. l.Vt. l.HJ.

bow htld. 74-1.

indiiisi-itciir auswers of, "'J.

iii'irt-iti'in 'if iiiM]it>vty hy. 7t;i;. "fi7.

Jiuljie. -iiio. T" pr^-i.i.' ai iii;tl I'y. 74i.

Judep« may clisi)fii«.. uiih, ].-,n. l.Vi. l."it;.

iiotif' for. wli^ii ro h-- ijiven. l.".'i.

(iinsmr in wnivi-. 154.

inilorspuipnt of,

effert of. ir.4.

iiiui>siou \c v,.i-\>., ,.iy,.,r <»f. i.Ti.

vniking ..iit. l.Vi-lo'.

rjtu.' for j;iviiJir. ir>4.

rifc'lit of iiai-ties to liave. l.'n, 10-*. l.'.:;-i.".4.

"li-^MOi api)]ie.itioii for. iril-l,":.'.

unanimity uf, not n.r.'ssary. I."t4.

view by, 7t!ii-707. Se.'— View.
IPEfll nnrl fMuitahlc, issues, ui'-le of, 7."»7,

modr-; of, 150-157.

uew, mniimi for. li>liit-lM:;i. Sp.'—New Tki al.

non-;ipp*'arancp of parti--^ at. 751. 7."2, I'lIT.

non-artPiiiiancp of founsp] ai. 1017,

volifitiic at. I:i17.

hull. hit,;

l.V,.

1. 71.; TH.
-.'i. T.-,7

pait.v not .ippcar-

^ford.

ir>4.
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non-Jury ii'tiiini*. •ntrv .f. fm, 111. Tl'i. 7l!».

Ill 'li.i.in!... 741t.

f 1 .-r', llnli, . ol tvitll I'"'!-.

Tl'.i.

tii.i> !» .i.e-i.,t ar ;iiiv -iniiii;.. Ml.

. ;.,it in York, 111.

nonxuit. iiiiitiuii I'll-. HI. ','>'> I'llT. 1"!^

t-fft'ir 'It. 1M17.

I.laiiitill liii- II ' riulit u> ittiiiiiii'l. lol-

wt»- it iiia.v hi' >.,.t a«i.|.. lul.s,

iintice of. 711. 71J. TITi. Tl'"', 7ti;i.

HS-1-.-llivlil i.f il.i.iiilij.-- I.. Ii-' :;i\.ll l.p .!rl'r|nliUit-. 7 Tl,

III ip'ir. t.' I<.. .;i\.>ii 1., l{.'m.ti:ir. 71-".

I ui.uteruiaiiil nf. not all'ivvtl. 717,

I 'niini.v rmii'i caMf i'l li, i ', .1.. 7'i't.

'.•fpiiilitiir imiy aive, 711, 1\-.

iisini!>snl uf action t'T iki ;;i\ it);:. ti;i7-ti;'.''. 7I-.

fiitry (or trial, to !>.' L'i\>ii l..f.ji.'. 71').

tiliiiL'. ^\lii'Ti ntTt'N-ar.v, Tl'.t

fniiii of. 74J.

.II iinii-jniy .i.Ti-.N in I'oioiUh. -V.i

Miiiii Oiuri ran., in *'. »
'.. 7r.:i.

miiis«i(.ii of iilainiitT i triv. • iVi'i-t of, i;:'.7. 7 IJ.

short. 74ti.

im 'l.iys'. 7ir..

tiiii,' for uiviun. <*.:J7. 741.

OlHcial Uvf.T..'. (-.tVr.-n.f to. r..r, sr.4.

oniiwtioTi of phuiititT t.i tfivf tKiti"' of. .fl.-, i .if. r,:'.7. 711^.

r.nlfrs Hi. Ii '" siuni'd. <V-.

for anitiiiliiifnt. ."il".».

appralalil.-. i:i". :J7S.

plaie of. how fixt'd. 7;{4. T.'>T,. ~:y*.

vhiuiiiUiii. ::ionnil foi-. 7:t*l-7in.

.Tiidpp uiiiy appoint. 74.1.

>tatutory provision- as to. 7.tr». 7:tt'.

.: tiff not npp>-iirii.u' nt, 7ril 7.VJ.

t^ ^poineuwnt of. 7.'i,^. 7<i4.

record, for use of .Iml^f nt, 74S.

iiniorsenn'iH of jmlunn'iii on. 7*1--

officer passini: to I'-nify -^lat.- .if •'„n-" .
7is.

t.i t)f retuint'il in Conrt. '*'<''<

withdrawal of. 7.'(t.

rrinttittt. 747, "'O. 7i>l.

lannoi bi> eiitcrf-i . lf,e\vlu'r> .
7r>l.

may be tri>'d at -nlir.i><|in'"t -iitiiiu-. 7r»it,

notice of trial iinKt N. tiiv.'ii, i.i".
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I'lllAI.—CuDtiiia.^.

reu"i«t/, iictuf 111 mill iiiiih "iii> 111 'r.iiiiiiK. iijiil) Ml I mil-,

whtjii trialjlH ill 4". c.. Tm.
reply, riihi .if. „i, 7.\'i-7,V.,

AtturDt-i-Out riil\ ri«lu m1. i;;:.'. T">,
r'wfrviiig jii.Jiiuiviit III, t.V.i. Tiij.

W|.«rule. ,it ilillVri-Ml i«,ii,.«. may I nl, r,.,l, lOT, :;•.•:;, ):i|. 74:1

74). Till, 7.-.1I. 7.-.7

"lii'i't niiii J. 74U.

-iitium i.( n. c. J. fir. ho<v ivjuiiih.i. mm.
m.lii .1.11. nil.. .11, r, at. I1117,

May iif. |i(.iiiliiijj ui-Kimiiiiii ,,| .|i»..tiiiu nl lai\. 4ii,"i. 4t;r.

tfii ilays" iii.tici' iif. 7lit.

(miiliiiialiiai .il". 71i:.

'I'uruulo «ittiiiK- 111. 74!t.

llll.ll>fl-rill..,i iirli.,.,,. h,, ,„. ,„ |„. ,11,,,,,. ;,,,

ipoue. when lonil. 7^4-7311.

verdict, apwial. Cnurt may ilii t. 1.".7. !.-.».

KPDeral, when uot ren.lMil.l... l.-,7, ].-,s.

vipw. hy jury. 7iii..

-Ili'la.ii 1,1 iil.tiiiii, 7i;il.

|li'I»i.-il. iT!iiiir..ii I .1. 71,7.

witiifsMt.M. .'.\i liivjiai of MI. 7.MI,

S1.1' WIT.VEBS.

Tilt ST .V.NI) l.ll.W 11),

tie«d» of. liiiiv xiciiie'l, '.i."»;,

Tiir.sTKE UELIEF .\CT.

it])plicatioD for ii'hl,,. iin,]

it'l- iu Cliaiiilit'is. Ii;ii.

jui-isilicti .u of II. c. J. ui.Uer, lii.

Hallux i.nliT may he siiiiiinl uinlii-. :;•.'.

TItUSTKi;S. .Sf,.—I'ABTIl> — I'Kli.Mi.X.W. ULl'UtSK.VrAtlVt— s.ii.i
BV THK ("IKT—S1.UII1: III I.I.Mir.Vrii..\s—TKI1.I-,

lmrri«ri'r.-. ivli.'ii i,iuiili.,l i., rliara,, fur -Hniiv,-. S117.

I.iva.li of tniM. 1.1. uli,,|, .siatiii., „j l.i„,iMt > 1,,',
,l,,tVii,,. 1;;

.x.liiik'ii from jiii,i.,lii,li,

oiivi-yaiiri. 10 mak,. ..„.]
, fraii(l,ij..|.i,

1244,
liLi-tii.^. fir.. V,, i„,|, .1 l.ai- II, reli,,] for, i:j,

o,.,v(i„ ,„,. i,«.i. i,„„, f:,i „| I,,, j,„|„,„,,„ „„„i„,,^ rin7-:uii,

344,

reiiri-.,ii,.,,i iiy. :i:i7-::4ii. .544.
(omi.i-ii,-ai;.iri fur M.rvii-|,». all., nan, ,. „r. Vi7-yi!i,

priiiriry ,.r. ;,, ,lai f |,|'i*diti,r>, iL'iiI.



ISIiKX. :j:i

'iui>'ii:kj* roNfii.wM/,

CimtB. imiil lij, v^lit-ii iM I... jmI.I. . VM. »;"-.

M.Kl.T l.lt.> 1 |.-r.l., yili.

liiil)iliLy 1)1. u> l.». I.UM. IH.'.L'.

U.-u ur, f-.r. Vm;,

priuriij 'if. v^Utju ».tfttw dt-tivleni, i:t4.*t.

luotit. wli«u iiMt rwi.\.ml.l.- h), sici, v»(. s!»:.,

ci ;euatit hy QKirtitnuor in jiu;. iti\!ilii|. v.*;;.

liulit ..f. II- r-, iJTi. i:k.>. i:tfl. i:u". i:;:rf» lit:.:;.

.,|'|":ll '>>. 1m r.'«|HVI .)(, U*.

Hlit'ii irii-t iiiMili.l. Vil.

he Is u li.irriMtrt . hi- suU<iti.r. y

ntpvorinL' iiu|trop<'rly in ilff.-urp. from ...mt-itv. i:;;,

wh^-n .iiiltM to. out oi" .'-tatv. SU4. i::il. n t:.. l:;..

ii« l».i-,n'i>i) ^..li. itnr iiiiil 'li»'iu. V.\

li< lltill.vl In, liV

:. M h.> .|-|.n\r.' Ml. i;;u r;!'.. i::.M.

inl.'n.l In |.n,v, KIU. rW'. lil-V-'.

exp^iwi'- of liiilili". .!<.. wl.i-ii .'iili'l.-.l II.. •'•M.

I'Xrriiiiuji iru*t, <'M.

prior III n»t« iif •*nit. Viti.

inl'.int. l'(ii-m ot* iiidKiiifnt iwniii-'. fnr i-'-. 'ipi-. iluiini; i

iiciiiiini aBaiii-i. '""'.

improM'iiiii.L-. iiimlp hy, allo^vitnrt^ tm. V"'. *»liL'.

iniurence pri'iniuui. when ciirirl.*.! <• rf"\'\. yl.

Interest. li.-il.Jiiy for. HTf.-HTT.

im iHhuiiir- .1", lo tiii>i .-liitf. "^TT.

iiivotiii.nl li^. nrtfl I. ^':'>. ^T'i-

ilntj as lo. SS4. 5S'i.

l.isHW on. liahliUy for. HH4. >**5.

jii.-i iilliu\;MHi-i. Master may t.ia^i'. S''2. suT-'-HMi,

l.'L'iuy to. M!lM, Niy.t.

h'lidinB tni^t fiiiiil t.i tlit-itiM'hi'-. >^Tii,

lien of. f..r •"^i^ aii.l i-x|,-ii-.-. v.m- V'T.

liiiutntioMs. statute of. vv!n-n pk-ailalil'- l>y. i;i.'. <hi.

inaiiitpuaucf, payiiii'nt.s lor. whi'n allowfl. '.fHK

minor, reci-ivini; uioncy as. lialiitity 'if. 'I'i*. t*""'.

iiiurlkiii:''f>. whi-n ••ntiilfd to prolit fosis. >i'.r_'->'.p;;.

nt'plert an.l .h'fiHili. liahility of. for. S7:[-S77. ss-J s^

notice to. of a^isigiinii-nt. unavailinu a- to fninl i
*"

occupation rent. liaMlity for. H.SS.

(nirtiw, to arriniis hy, or against. ,337. 303-371.

payment into (unrt liy m-c til* V. U'» o. 1-". s. 1'.

power hy will, to charKP for services, effeit "W vii".,

prolits mail'- liv. out of trust. i,.inility io u-oiitii f-n

ro;-e!\?r. \vh"n rippoimeH in nlnce ol'. M'.H.
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TItT'STKKS— r^-,r; ... ,/.

i-i'imiitfr;irii,;), t. ^.i. > \n. i.i ii.-o !<irit intfiideil as. Slt8.

rests, account i.f, when rnkeii "itli, STM-MT*.

dflle by. iiiuier iU-piv<'ijitiirj i'Hi'Iitinii>, r»'>liaine(l, 3t)8.

^^ervicef, in'ofesi^iuiml. nllowaiice tor, Slt4, H'.'."!.

»i»»v»>Ting, iinprn]ifrlj-, cotits of, iJJTli. VtiSt).

^ulicitor"'. nctina n*. wlifo eiitilleil to costs, 894, 81)'>.

n.-t ^ntitlM 1.. v«^u^. S!M. SH,"..

it'ct'iv ir;; ciiMs (Hit nf fs[nt<'. wlifn not liable to refund.

S'.Mi.

iftiiiiiiim i''e to. uiieii rt'covernhlf from truxt estate.

WW.
wilful Ti.'(4t..ct iiti.l .lefimlt. lialiiliry t"<ir. s7:i-ST7. K-^J-SM.

TltrSTS.

action foi cxet-Utiou of. aiijiinst absfiii ilef-mliinr. ;i(Mi-;{)rj.

rr.ttiii nut tiiiMl. how fur bound by jmiymenr ajraiii^^t i!ii.-te<'.

;j:{7-34(t. :i44.

ihattel?. iirr«"nal of. writin;: ninif-esNary. !•!.

real, of, wrtliiig i^ ct-ssnry, Irt.

I'xecution of, iiarties to action for. ;t*»J. '.itiS. ;t(58, :10!I.

foieiirn. t'.vwution iif. when decreed, Ut, litJM.

jiiri-dbtion of H. (
'. .1. as to, V,i. l."i. HI.

liiV.U it I'.v.eigi! tninitry, of. Hi,

r LTR.l Vtlft:s.

onlei- of Court wlieu. ilisob.,'.ience not punishable, thl.

fff.'.T of, s:iii.

piir.'liiisfr nor aff«'ite.l by invuli.liiy of, 1((5.

rNItOllN TKUSONS.
reiiresentntion of. whtn iUitliorizHd. '.MH).

L'Xr>KIiTAKIN<J. Sc^SouciToas.

rXDl'E IXFH KNCK.
wills may Jie declaipd xoi

UPSET PRICE.

it" obtaine.1 hy. :y. 115.

Sales hy tue Colrt,

V.

A'ACATIOXS.
Chambers, to l)e held during. 2~>'.i.

Christmas, duration of, 56o.

ideadins" may b*- iini'iided, or delivered in. .""Mt;,

Court to be held during, 2i'^i.

how ti) be lixed. 114.

.Tudt'Ps to take busiuf.'-s in, li."!!.
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VACATIDNS- i;„-li„«.,l.

I.ipntPiiiiiil-l'' ' >" ^- 1»'- •'• " "• '"
lj()ii(j, ilmalitJii "1'. ""'»"•

liOt to be foniimtf'l in 'isii*' t'"i' I'li'inliii^. '-''i.

pl™,lilig>. not to !»• ;ti...'i..V.I. Of ,!,.liv...v.l. I:.. . Mvi.t l.y

crillsi'Ilt. "itt.

„.,tHv .( .l-.^.l. M„.n WM...i ,• tin... f... .ixini:. --'1

trial niiiy In- liiveii in. ."T.

..l+io' lioiir-i in. -Jii:.'.

<iltiiij:s in. 'S^'"--

fiiiii' for. "I'lo.

„t-. nnr ft !» ivrk-.u-a i'.i Miiifv^ ..ii.iin !.nMv.'dinL-.

VEM'OK AM' rrUfllASKK, S.--- AiiMHA. T ov Tin.i: 1'i;b-

tUA^nii- SAi.Ks nv nit: rnrur- Si-K. ii i. rr.it^nRMA.Ni k.

lieu ui vHiuior aniiiiiM Ity. » ".. li-w vnf..iri.'.t. .>*.

imrrlia^e money, inl.'nsi u . 'm,', 'iLir nn. -"^'i-

Utiilwa.v Co.. riylir ^'i v-^nti-ir ;miiiM>t ii.nv -.itnrr.Ml. ..sn.

rcnt-s, iu'<-<>iinl ot', in'UM'i'U, SS)>.

re«-issiou of <'ontrm'r with Ity. ^'>i- '''''" •I'l-'"'''- '^^

wilful nfcl<'<'T nnd drfiuilt. wh.-n li.iM' l'"i'.
^^''•

VKNt'K. Sof— I'l-ACE OF Trial.

ihan«ing, 7:ii;-T4it.

C.mnty C.mii :i.ii'.n. in. inris.Hrlin,, m rlianp'. Ji:.. ..>4. ..»>.

local, h.)\v far iili<ilishc.l. TM-T-W'.

VKUnU.'T, See— New Tai.vi..

Itivisional Onirt. i.owor "-f. as to. sT-'-^U.

gpnoral. when nut ii'c'('i\iil>l", 1"»T. 1."^.

intorpNt oil, !''-•

miiti'in ncninsi. l(t'ju-in;;ii,
__ _

hi Conuty Court iution trie.l in IM'.-l.. .i>i. ii.4

Ilisrh Court uttion tiird in C. < ..
'''•'>

questions U> U- iKi>u,:.M !n li-n r.f. 1M. l-*^.

settiiiK a^idc, lii'Jll-ln^o.

siH'i'ial. whtn it may !'• rciiniml, I'm, l-'s.

uiinninious whi'u uniuMissiiry. l'>-t.

VKSTING OUDEK. Sft^SAl.ES BV the Cm kt.

postw of, 1»."0.

fffet-t of. :il.

entry of, rtiiuin'd. KU.

t'vidonoo on whiili jjinntfl, ;{1. -'i-.

ij iiartv, when |j;rant<>(l, ^2.

infaiil's laini. of. wh.-n s..hl hy Cnnrl. :;-J.

jurisdu-Iion of II. C. .1. to grant, ;ll.

noticp of motion lor. :>-.

purthafi*M- rntlllfil to tak''. !1''"'.
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VESTl-NU OHDKR—Voiitinutd.

puirliuf-er uut liouiiil i.< iu(i|ii. :>:;.

caking, Hiret-i *>(. -i-.

Trustee Act. power to ^rsnu iiiuler. ;*.:;

VEXATKiL'S DEFENCE.
ill attimis tn ivcuver land, 7t>.",

VIEW. See^IXsPECTIOS—J LUGE—JlHV.

w.

WAIVER.
i>r<»reedings nmountiDg to. :i'.i^, olti. "(jy, ifMKi, Hn)S.

WARD OP COURT. See—lMAXT.
WASIE.

wiiiiralile. 13, 2i>. tVd.

tenant for life, when linbl*" t"i, 2»i, t'l:;.

U'Kiil. JU, oy.

Ipfial owner, ii.v. I't-stniiiiiiiy. Jii.

mortgagee, when re-vtinint'd froni, 2i>.

mortgagor, when restriiiiud £r')m. 21*.

pciidente life, when resti-ninefl, 2(i.

perinissiv", 20.

stayini:. jurisdirticm of II. (.". .1. as lo. 1;'.. 2*'. a"!,

tenant for life, when rewiraiiierl frnm, 2n.

tenant in tail, will not be reotrnined from. 21.

except aft'T i)fi«>;ibil!r.v i.f i^^n-' i^Nriiiri. 21-

rhreiiieiK'tl. itj;i,v he restraineil. 2I>,

WEEKLY COURT.
at Toronto. 24S-240.

;

ciMi't' list for. 241t.

rlerk of. 2in.

papers for, whfr*^ filed, 24H,

rriiiii-mission of fr^ni I.ci al fiffioi-, 240.

I.niidoii. and Ori;iwa. 24it-2r.n,

hu^inc^.- to \<f takt'n at. 24!». 2~>'*.

r-lerk of. 2.1".

I'onsiriir register to lie kejir, 2."2.

fee-, for businej^s in, 25n-2.'l.

Judge of C. C. may presi-V' at. 2'tl.

King's Counsei n:!iy pre>i ! at. 2.">;.

Ipapprs nspil in, to bp returned to pn

r.ffifv. ",<\

pr^'-ricf of. 2.')".

Sf^nior Rciri^irai- U

nc)^ !it, 2.'1.

*olicitor'> consent

taken nr. tV-rn

t,f

of.

Iin.<ine«;>

2.".1

.

don.:iUfnt- ised \-^'U. to he rtTiiriied to proper office.
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WK.NTWOKTll.
three nitfmg^ uf li. ' J. i" '" !"!'' """'"'IJ- '" ^*--

WILKIL M:iiLEtT AMI I'Ll At I.J.

asent, liability for, 8&ti-^HT.

hiiilili'. liiiliilii.s uir. ssi;.NsT.

evideOL* uf, at trial, ii»it iifi'sMir,'.
.

^>'.

fsivutors. lial.ilil> IM. .-n:;-.ss."i.

truml, iit^isuliK ill lJos^^>slu^ l>,\, nor liiilile t'nr. S.-^".

Master may iDtjuire as tu, !STJ, >v_'-ss7.

«lilnint >ii..ial .lir.-,ti.)ii. S7J. S8J.

njortgagee in poBsessioo, liaMlity lui. '^*'-'. ^^''. *''*'^'

partnt'Vs, not lialil'- tot, ^H7.

personal reprfsfi.iatlve. liahility for, vv:;>s.-,.

pluacliDS". alleltation of in. ""' nwcsi-ary, (SSJ.

purclms,.r for valia>, .-vi,!..! I» liv.t.'r liil.' i UM' f-r. -^7.

il!lii.» oLarS"! I'y r.-a>"U of, lo !» ili~lim;ni-li.al in 'r-ii, :ll:i.

tenant lor lifo. Mot lialili' for, SS7.

tenant in couiiiiou. not liatilo for. ^>'7.

Inistoo, liai.ilil.i oi. V..r. -S-'-.VS."i.

venilor. lial'ility of, for, SNi.

WlI.l.S. S".—EVIDE.NCE.

conwtruotion of, paitit's to aolion for. ::t!tl.

jtirisilit tioii of II. t". J. as to, 34. ;;5.

tiiistlescripticrns in. how far reoi.'.litiolo iii..lor <J. 1'. A.t. 1-J:',(1.

uiallle intln.-iui'. may 1»- oi'clarc.l '."fl f'ir. :14. :l.".

wiNinNti-ii' i'U()(i:i:iiixiis.

.iifor.ini: orilorx of the (nllrt^ of otlna- I'lovin.ps. s',;'..

..ervice of. on: of I'oi^'li'tion. .""It'.

\VIT.Ni:SS. See—AmOAHTS — |<IM^M•'S>o^ 1" tAKl. i:Ml'r..M-K-

(Knss-l:xl.«l^.\lO'^ liMr.Mi; .Vi.is.iiii St r!iM;N.<.

ill.sem. ordt'r fin- exaniinatioll of, 7n7-7Ht.

Sell

—

Commission to take Kvioemk.

alli.lavit.- of. wio'ii aH'ui-silil''. 7iC,-7"7. 711.

at trial. 7ll.^-7ii7,

anifl of, 7IH. 711.-..

att.'iilan.i' "f, linw
i
rorm-.'.l, 7l|o. 7i4.

in support of tnotioti. loay I nlereil. l'«l.

li.iw pronii'.il. 7i:>.

tor .lix.o\..rv loay tiot 1 ril.'to'l. 71".

t„ ,a-o.l l.:.iin.nt.-. may lor-l, 7H.

vmli
of. 7ir..

KviDE.NCE.

lOtitrHiiit'liitii. 7r»o.

,i,.i« if. i:iss.i:!s'.i.

,h >'»• ""<•. I'Xrtti.it'alion of. 7ii'^. 7ni.l.

ilifattlf of, lio«- o.iiti.-li..l. 7iH. 70-., 7U.

OMMl^slON rii

t'xantitie in in'.
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WIT.NKSS—(...»/;»»(./.

ilcii<isit:uii>» 'i|, riling. 1U7.

limy lif pi'iivt-'i b) CL'ftitii'd unucs. 71i>.

iwwi AM evideuft', 7n7, 7l'>,

(liMovpry, px-'.minati'Hi nf, for, mny uot I)p ijrrl*'red. Tin,

'liMihi-flii'ini' III iiiittT tu intfiil for tixniiuiiiitinii. 7i:[. 714.

Iirodiic^ (Icicimit'iitK, 7ia. 714.

(iiMiiiNi'iilN, iiUciuliim-e of, lit tn-orhict*. imty lit- cmU'rcft. 714.

pioductioii of, Uy, befon- tiiiij. 714.

I'xaiuiuiition of. mny he ordered, 7ii7.

Kffnn. utliriT of i'uwVl. Iiuiy I..' nnl-'I-fLl. 7i'7

<t»i\s <if. 7(tit.

(/f tt'/.c («;*«. 7<t8. 7ni).

diSfm.T.v. fid, i.ot iiuthcriz.-il. 7(iW. 7111.

hi MiiKtPi-V office, 707. IXC lliU;.

til -^iipimrt of iiiotioii, 7i;i-7t.~(,

pruluctio'i nf ilnciinii'iit-:. un, 7H. 71-".

rxcliLsion of, at trial, 752,

iVes to bt paid to iJuMii- nflifor iimdm-iiig .]oruii.<'Ui>. ItHi. 1

-Master's oflice, evideiuv nf. when lo ))*• jrivi'ii 'iro nnv. 7(t';

ii^uti.iu. iu sii|ip()rt of. liny i»p .xniitiiird. 7i:;-71'.

non-attfudniue nf, 7(»4. ~iC,.

oppN-iti- party as, 7'>4.

iii.tici- of i'.\iin;iiiati' 15 '•U in snp).-in of nmiiit;;. Ti:S.

opposite party, a;., at trial. 7il4.

oj'in Court, to he exaniiin'*! i-irn roci. in. 7<ir..

ord^r for examitiation of, Leforr ofRrer of 'diirt. or otlii<i- p-i

n

OUT iif jurisdiction. See

—

('o.m.\iis.sion to takk Kvidexce
piiity. -ay be examined as, 7].*{.

lotified to attend trial as. 7IH.

pi;-oiier. bo« ltnni::lii up to j-ive evidence at triiil, ~i*2. 71.".

production of dofmnents on cxnininniion of. 714. 71.*i.

public officers, fees of, an. KM',, 1^74.

snbpona to, 7itJ-7n;;.

in Master's office. IHC
lira voce, to be examined. 70.';-707.

w.nrniiit for arrest of, form of, 705.

WORKS. IXTFRPKKTATIOX OF.
" Abide tlie result." l.'Hil.

" Afcountant." 2in.

• notion," 2. '2*n, 257.

" appellant." in ('. C. appeals. 103fi.

' at Iea.st," 5.52.

• :ittnchnicnl," lfHl4i.

*' raupp." 3.

" clear days," 5,'o_

" loqrs in the action," i;i5(l.

"costs in tlic rnnvi. to rlie ^lu-rcsful party." i:[.".(l.
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* CUStS "I 111. II u

" r.iumy I'-.itrt." •Jnl.

I 111 It ii .1 111 hi;.'. Jitl.

utinii,'

I
;;.".!

i;:i::.

i"

' (leliii-r." liHir..

.l.-tVinlaiit," '-'.

(nciil." i:i-'t'<. 1.

' t'Xetutinn." H'l'i

" PXcfUtinii iTi'iiil

" cxifrililt' iiii'lfi' <

' folic)."* Ti-M.

•• Eoll..vviiiL' .\<ui

• f<>i-lli\vitL," olN.

• gdo'is mill fhiiti.'l-

" ill^uhelll oil'ciUij-l

" iiilfvlorulfiry rn^f-

" inii'i'locuiury ur ii

• issuing' fXi-'uiimi.

"Jiidtfe," ill'*. 2111.

• jii'lguicnt." 'i, lii;i

' judiinioiu riTiIiliir

" jiuldiufnt dftitor.'

" juiisdiotioii."" :;(']

'• just uv ouint'i:ii'!;

" Mastor." ill Itiih'

mutter," \1.

'• monrh." "lO.

no order iis to t

' oarli." 3.

-ntlic.^ rnpy.- :,::-.

" Offirial Giifiriiiiiii

onl.T." :i.

' iiiiny," :;.

" I'ariy affeotpd," -"

parfy chargpable,

" pnrry ^o n ti'u-^i' "'

'* iiendini: iiiiiit.'r." 'il

•" pciisliiLlili' pni]nity.

'• pptitioiipr." 2.

' plainrifF." ±
" pleadins." ''>.

" pri'feronce." V24*\.

" prolonged acfnutir."

" proppr officpr," :i.

*• rp.«nlr." i:u!t. inr.n.

" Slipriff." (in liiihs.

" -p..(iiil firfutiisTaiK.'^-."" 1^"'!

*' subjpct niattPr invohpd," I'l";

" rnxnldp posts of dofpnrf," V\

;ists.

141)1

l:;4L'. \..U. ]•-,].

l.'KH

n():{-vjfi*<). laiiit.
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i

" true copy," Tili\.

" iii.nlWf tu puy di'litu ill lull," V24^.

" uujiiwt iirel'erence," lJ4t».

• wiiiiiii the jiirisilirtitiu," 3UI.
• writ," law.
\wit of attafhmeut," Hnni.

" writ of execution," HiWi, V^W.
" year," STAJ.

WKIT. See

—

KxecltiuN—1Se<jlestiution—Writ ok Hvmmoni
of altacbment aguinst ul)sconiiiii« <It>htor, (irclnr Iti lieu ut', I:

viiiiiaa ad re«. iiboliwli(-d, ^"(T, 1255.

rertioruri alwlLslicil, l^fUS.

fuifjcas corpu.-<, service nf, TiS'l,

injunction abolished, l^Ut.

inaiidtrfiitin .iin)Jished, lUiW.

nrijrinal, nt-wl nut lie shown, iiiilesf demail dt;(U -VtS.

jioi*sf»(*iou, llol-lioy.

prnhihitioii abolitihed, liiiil.

roplpviu, abolished, 1285.

reiiewHl of, 2Ua, Kil', 1125, Illiti.

return of, order for, how issued. Ii:il-I135.

!-<')irfh, general, for, authorized, I'.Ki.

fees payable on, 197.

jibscoDfiinR debtor, in action against. 1.'57.

WKIT OF SI'MMOXf?.
;ii)>.-i!: .iM-iMl-iiii. xTviif' on, whnn auilmrizt-d, 280. 'JSl-L'Sl*.

account, claim for, how indorsed, 275, S4o.

;tcrion to be commenct'd by, 25*i.

title of, to be >tate<l in, 'JM.

ndtir. ss. of plaintiflf Niiing in persun, m i-i' imbirsfd. IMHJ.

[ptVn<l.-int to hf !?tated in, 257. 2*H1.

^oliriior issuillK, to be JiidorM-d. iXiTr.

iiL-i lit ui' -uliiitdi- issuing, address of. to N.- indorsed, 2(S.

.illowjHir.' i)f serviee of. out of Onriitin. •2Ui-:i\4.

amended, service »f, .'JS7, .52<).

aniendmei't of. 524. 525-52f».

after service, mit of Ontario, liVl

judgment. 527.

uii addiiijj defL'iidaiit>, .*t7ll, 387.

when wrong form served, S*»0, 2**1.

appeanuK.. • i. .uli,.. in which to !..' .'nt.Tf.l t.. h<- stated in. 25rt.

rime for. 31-1. 315.

An. nil. ->(;,. II. ral. ti'it of. when ii-'-wsaiy fnr i^^Mie of, 2.57. 4.33.

rfijioin ,1,1 r.
.^
III,, I'll I'ilwtii, al«olish<'il, 257.

313,

314.

I lir idol
,
274.

• '1,1
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WIMT (U" ^i'MMitSS- ' ,u.t.,ni,,l.

'"py ijf. i,> !„. iil.,,1 oil i^v-iiliii:. J.-,!(.

'.'i|...niiiuii^. s..r. ;,!' ,11, j;ii-:;:u.

I'OM-. .liiiiii I,,!-, ,;,,.„ ,,, i,„ in, I,, !..-.). 274.
tliHf Ml. SAi.

liTf'iiuUwny ill. i;.;h.

-'i^H 1. h. U,. ii„|,,i'-.|. ::s.;. jv;.

tU'iiiiiii.l on s.,liri|i,r. wlifili.T i->.i.'.i t.v Ikih. 2T>:.

i^twtT. in iii'iiifii iof. j.'iT.

ill'i il-Sfll,rl:l „l .-liij,,, [,,., 2'>:.

.'I. try lit', in l'r(M.-> Kouk. JH'p.

-.\piiiitl"ii "f. Jtj-i,

/i'lt iti An\.-<;.-ii. ml. \\ii..|i II. M\. lui' i-sii.' •!. s-l. i;;;;.

lii-Hi. JisKoJvr.; 1» i'.,n- iirll..ri. liMW (,, [„. s.Tv."l Willi. 4i:.
Wl-Vici' I.e. S,- ,„/;,. -.V'.'.V.

imi-i-ioxurt- juti.in. iinloisHun-iit ui' .iiiim. in. JT.".

li»ivitrii i')i-|nMiilions, .-irvir.. i.ri, 1!H. Jlc 'J-'U.

t ji'cisiKT. how to Im- <.TM.(l \\\f .iV_', .'.i:;.

f.inii of. -M.-.. -J.".-:.

iV.r >.-ivi.',. 1,1 ninari... -'iu. -,;].

ui .,1 Oiii -i.i. !;].

iiii! irH.'Uifti( III'. jui;.niilii,i>iii of, JTl. .":;.'(. .'lit;.

.1' "iim. claiiii ftjr. J7"'. S4."».

ii'lilv'-s ,,( iiliiiiiiilV. ..1- M.lii:ii(»r. l*i;.V

uht'ii ii'-'ii.ii on lit'li;ili" ,n"

cluss. Sib.

i

Sf.' infill '-iM.,j;,l in<i..i'>,.i[,i'ir,

• l;itv .if >frvic»' iif wi'it. Usi'i. ::s7.

in ani.itis .m ln-lialt' of n ,]as-;, i'v.

ill ri'pn'^-ntativc charari.i'. ijr,^.

ii.jniii-tiiiii i,> 111- ^;i, citicilly <-l.niii:>'ii in, L'".:

Ilijuidati'd dciiiaiiils, JUT-l'";'.. L'T4.

iH'ct'iviT, til bf specilirally I'lainiri] ii>. il^s.

Slu'i-ilT, hy. of rrtt'ipt, 2Nt;.

spfiiai. wlifii rinili'iri/i'd. "Jii'.M'T:!.

infant, how st'i-vi'd on. :»S7-1.*N.*.

informarion, in ariion in [Ii,> iiiiini-.' rA'. 'J,"7,

injnni.'tion. ilaim for. to hr inilor>.'.!. jri*«.

iiTPiinlar, in ilat.' or ii-;ii\ liHil,

i>sn(> of. J,~!l.

in artiuii> :o r. ji-al i,ati'iit-, 4;;:;.

iiHiii' iii'i ttiiif, l!(iO,

i-'^i!"ii saiiif ilay as rai;-.,> of a.'ti.in :h'ri'ii...1. l'.':i.

wiilioiir aiirliiicity. i;7i;. l»77,

liijiiitlati't! (ieinaini-. iiuloi'^i'iii. n; of claiiu- I'ui', J-ls, J74.

/it pcmhiif. ri'i'tiiiri:. of. 117.

vacaTiin:. ]-i;t.

.1 A— 111
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In-i. rlii|>li«ut.' nf. iii.iy lit' ls--iif.l. L'l::;.

lunatif. sfrvic'f *>(. uii. 2HU-21H).

iitamiiiiKiii, 1 lull. I for, k. u.. iii(iorBt>-i. ^.'s.

murriv'l "'oiuuu. liuw sfrvt-d on. J>i.

luorttfiiKf ihimii-. iiiJ<H«'!dfiit "t 1 liiiiii in, lii...

See—MoitT<..v(-K Actuins.

num'-* of i.;iiii.'h 10 be set oui in, ^riti,

iiexi iri'inl. civimiit isi*up iu pt-i-M-ii, 2<»ti.

uoth-t? i[i lifU "1". how ^I'l-vetl, -1-'. •H-'l.

wIhhi to lit- Mfi'Vi'tl, ;{12. 3i;t.

niiiiibtT "f, lo !" I iit-n"! in I'nirfili.ic lluok, Jti".

OHkrial tiiuirJiaii. w iifii to be t:<'rv**il on, for inftiins ->^T. -SS.

>,tti..' in whiili rtpptuiaiuo tu b- .'iuvkhI lo b.- .-.rut-.l in. :i.Vl.

.ItiitTs who uiiiy insne, -'It.

ori;K'i:i;il. wiipii it iif.-.l inu be shown at tmi*' of -.-rvi^ .. ."hiS.

i.^u-ii"" a.Uk'fl by ;uii.-n.inient. n-rviro ou, uTO. :;sT.

(hu' of (oiiniit-ncfiiiriil of iiii^on

iis imain"!. '•'''*i.

.hararlor in uli:.'U lb.-.-. mi . -,; ;;! ^il !. to U slafM

'n. 25(1. J.'S.

. l;is- aciiou, in, 2o^.

;,;iii.i-. if all. to bf !»iati'il in, LTtfi.

S,.,— I'MUUS.

I,l;;rc if i.— lH'. I" lie uott-il lu ui;ii;:iii. '2\V>.

|.i;uii!iir. ..ii'lrt-:- uf. to be indurs.'il. lifj.. Jiy;.

Miliritor tu --'iv.- on li'niand. JT*'-.

i,.r.-i\iT. 'l.tii'! for. lo Ih' iiTior-M-d. •-'•"•*<.

1. 1:1 uai of. ::i;o.

iift'-r expify of writ, -"'rl.

.:l>'i-. of. as to Statiili' of Liniiiations, ^••4.

.\ i.i-n.H of, 2tKi. :;<!.'».

rwci-^siou of onier for. 2i'4. litVi,

when r^-fuswi. 2tH. 2flo.

rrpi-al of patent, in a. tiou for. fi'il of Alio. n-y-C-n.-ral r-quir.'^.

4iJ;J

[.i.K'\in :irtii>n. «>rvice of. in, 'iHW.

r.-1'irn of, i.. Sheriff, compt'llinp. llol-li::;

MViiin;: '(. '-^-V',

service of. within Ontario,

ai.t'piain;.' of. by -olii'iii'i-. 27'.».

actions to rP(Ov*>r lantl. bow i'fft><;tf(l i

nffitiavit of. form of. 2.h;.

iiltiitaninct', bow far a waivr

to objeti I '. -I^S-

datf of. to bH iinloiM-.l. 2S<;. :

dispensing with. liTl'.

form of writ. for. -*''".

2S1.

of riulit
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SVltn "I M .M.MU.NS—('""Ih.ui.l.

ttrvLcu of, witblu OnUTlo l'':,,r, !).

jii.|Mr,,.ii,.lit of '

i76a

:,ia.'hillii''^il !. '-ail.

01llb"i..ll f. -«i.

.,~.M •(. nil,, il.-i. IIT.

lintii'i- [llliii'il ill i-Hl*''

i.f. 41>.

(I.'f.'lhl^nit 'M,M-. Mli'T.-iili.iiil.- 1111-

infui.i-. L'ST. l'»-

|iers.,iiul. \li>". ii.M-^jiry. >^.

mill... 41.-.-41^.

lulmtifi*. L'VI. ;;'.'i>.

iii:iiiii-'''r ':' luihiiiess. -^.''. lir.-ilT.

iii.lj. .' ['Illlil^'ll. !ii 111..!' I't'-

ii,;,ni..l A..,ii.>ii. L'^T.

inliri:,) i;,i,inli.iu. >:. li»-.

lilltll.T-. i|J 117.

sui'ii in tinii iiaUH'. n.'-417.

l4T>iill. rarryiiitf im liit.iiii'j-. in ..m.'*'

itlitT naiiii' than hi> own, 4:;r». 4"Jil-

IJ

;1 ., .,i,l;ii: , ol', -7'.l.

Tinii- lur. I'l',::-^*',.'.

,„il..au.' Ml-, «l'.n ,il! '«..<!, --... 1:1

l„,r,„n;,l. -jv,.

i.lin

.1. Ill

...Itin- iiMil". ^:- ->*1.

wi„.n u.'i ^iii. '.i-i. >::. .:>::.

tilll.- fill-. -J^l.

iTVice of, wlilioiit OntEFiO. l'im :i.i

nffl.lavii till- I-ai- I" "ll'iV. ri-.iiiL.it.-

nf. :;'.ii;. :;il.

aiiii'ii'ltiR'iit lit' "lil aflia-. :.nii.

a,,,„.araii.v afi-r. . iV.vi „t. :;:is.

,i;u,. i.f ;! I.- in-li.i ...1. -si-i. >:.

fiiv.'isnt-r. liiuv M '" -HTvi'il. W2. XI".

si-rvii ,. .if wril all. vaiil.

2t>l.

»iiii.iiliiliniial. -r.K.

t,>rm lit «rlt. I'm-. 'Jiil.
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WHIT OF SUMMONS— Coti**fi««d.

MTTlM Of, wlihout Ontario (f:>i/>i>u.ii).

Juriaftictton to lutlluiriKf. lIM-^ill.

li'avi' for. ue«f»«iir,\'. i*lt.%.

)iffl(liivit iv olitnlii. re*|iiioiTi<«

•)f, LlHi. ;in.

notlr<> in ll*>u of writ, \vh<>u i" Ih>

MtTveti. :tl2. :it:(.

M'ttiiiK ai-iile. M'. 'JMfi.

Ktat«m*>Dt i>f clnini. Irr hf iiM-v.'d "ii'i,

Statut(> of l.iiiiitatioiis. not iitT>'i i I

by ritcbt to tunkf. l^fJ.

•uU*tltmi-)iml, mny Im> onlfp.ii!. - i.

3i:i.

li..\v .'ffeilpd. iM-.l.

tiiii)' for. 'Jti:t.2tWp.

ii|iiit'iii'iiii'-t'. huiv" (i\>'il, ".II".

wtihi'r itf liiiht lo "l-.i>tl ii>. J'.'"'.

wluMi alloweii, :;i>ti-:jiiv.

rt't'iiM-d. :iit.-:;iti.

Ht-tttm: il^ill^. JiM'. L*i;i. l'h;i. l'S4. iiiT. l*!>s.

BhirifF. indori'eiiii'iit of rt'ct-ipi by. L'stl,

ouiiMsioii to MTVf. cfTi'ct of, :,'Nti,

refusal of, to rfdoliviT. cffiH't of, 28*»,

Kollritnr, n(l(]r4>tv« of, to tii> inilorscil on, 'J'tTi.

to stalH on (Ifmaiiil wlictlitT i>sii''(I hy liiiii. -T'l.

Hpt'ciifl iri'Nu'NtmiPtit, form of, i*tMI.

jicti'in to rt'cov*'r laii't. in, '2*'iK. 27:1, 271.

aiii«'niliiii'nt of. J7-I.

claims wliicli may l»' inrliiilt-il in, 'Jti.s-274.

nuinnr Ih' siil)J(.ri of. *J<>H,

costs. ori-asioii«>(| by nniittins, ViW.
hiMiitttcit'nt. iiivtancf-* of, _'71, *_'VJ.

intcrfxt iiiiiy hv claiiiu-d l)y. \1*)H. 27'i, 271.

oiDisf^ifin of, i:!(!il,

juilciiicnt on. Spp—,Iiik;me.\t.

r\Kf of, optional. 2I..S.

staU4iiciit of claim, whi'ii to K- stTvci with, ;ii:i.

stayinjr procpt'iiingp. when \>s\i>^\ witimnr authority, 27ii. 'J77.

*inlwtitntionnl service of. witliin .inrlsiHctioii. 2Sf»-2H."i.

wiilionr jiiristticilon. 211! ». ?.}'.',.

tfMtP of. 2.*»!t.

irrppiilarity in. 2M0,

title "f actimi. to contain. 2riii. 2".

wlierc ir may issiip, 2.'!t.

YORK.
.Tn-K'f of, n<tt to I*, a T>»r.-il .Tiulp.' of H. i\ .7,. I!i1.

^iItinl:s for trial, nor \9fs tlvui rhrfp to h*» hold in, 142.






