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I thank you for the honour you have done me in
hsking me to speak before this distinguished gathering. Let me
say that I am no stranger to meetings of the Institute of Inter-~
rational Affairs. I have been a member of both the parent
nstitute in London and the Canadian Institute in Ottawa. This,
howvever, 1s the first meeting that I have ever attended in :
pakistan and this is also the first meeting of the Institute that
I have ever addressed anywhere. My fellow countrymen in Canada
ond my British friends in London often invited me to their
heetings but never took the risk of asking me to address theme. I
nssure you, therefore, that I appreciate very nuch the privilege
bt speaking to you todaye.

I an glad to see that in Karachi you have a large
and flourishing Institute of International Affairs. To my mind
'the Institutes in the various Commonwealth countries and similar
!organizations in the United States and other democratic countries
have a very important role to play. No democratic country can
safely embark on a foreign policy in advance of public opinion in
its country. To do so is to invite disaster. Though we all
recognize the need for an informed public opinion, it is not easy
to bring this about., Members of a government can do a great deal
in their speeches and by making available information on foreign
affairs, but deliberately to attempt to mould public opinion
smacks of propaganda and may nisfire. Hence the need for
independent bodies devoted to the study of international affairs.
Here in gatherings such as this, views of all kinds can be
advanced and debated and members with accurate information at
their disposal can gradually form their own opinions.

One of the happier and more rewarding tasks of
the Institutes in developing public opinion has been the calling
together every few years of unofficial Commonwealth conferences
to discugs the problems of the Commonwealth in the setting of
wrld affairs., It has been the privilege of my country to have
been the host at two of these meetings, one at Toronto in 1933
and the other at Bigwin Inn last year. The last conference,
like 1ts predecessors, was a great success, Several members of
the Pakistan Institute were, I am very glad, able to attend.
Though I was not there nyself, the many reports I have received
iiffered about nany things but were unanimous in their praise of
the delegates from Pakistan. They spoke of the high calibre of
jour representatives and of the valuable contribution which they
¥ere able to make to the debates.

You have not, however, come here to hear me toss
bouquets to the Institute of International Affairs, but for the
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.ore prosaic purpose of learning something about the Canadian
constitution. My talk is, I believe, one of a series devoted to
roreign constitutions which various members of the diplomatic
corps are giving. Your committee has had:a very practical object
in arranging these talks. You have not asked me to come hére
pecause you have an academic interest in constitutions of a1l
rinds but- because you are now engaged in drafting a constitution
for Pekistan and naturally enough you wish to benefit by the
sxperience of other countries, The Canadian constitution is a’
vig subject and I obviously cannot tell you much gbout it in the
short time at my disposal., I shall, however, keep in mind the
object you had in view in arranging this series of talks and do
best to tell you something about the Canadian experience in
constitution making. I shall commence with a brief historical
account of events leading up to Confederation in Canada, that is
leading up to the time when Canada, as we now know it, was
ereated. I shall then describe the sort of government which the
fathers of Confederation established, the difficulties
encountered and the manner in which they were overcome. Let me
say in passing that as I shall be using the term "Fathers of
tonfederation” from time to time, I should explain that in
canada the distinguished group of men who created Canada are
invariably known as the Fathers of Confederation. Then I will go
on to describe how our constitution developed, the weaknesses and
strains which in time came to the surface and some of the
unsolved problems which still remain. If there is time I shall
at the end say something about the various branches of the
government, .~

- Let me now give you some historical background and
a few simple facts, Canada came into being and Confederation, as
we call it, was achieved on July 1, 1867 and ever since then

Juy lst has been celebrated as our national day. Canada was
created by an act of the United Kingdom Parliament called the
British North America Act. ‘hen any person in Canada refers to
the Canadian constitution, he usually means the British North
merica Act and its amendments. As I shall show later, this
deccunent, although a very important part of our constitution is
20t and does not pretend to be the whole Canadian constitution.
There were four original provinces: Ontario, Quebec, New
Srunswick and Nova Scotia., Provision was made in the Act for the
admission of other provinces and in the course of time, six more
have been admitted, With the admission of Newfoundland to

‘anada in 1949, the whole of British North America north of the
Tnited States became the federal union of Canada.

' Let me now try to tell you in a few words why
Confederation came about. To do this it is necessary for me to
take you back to the middle of the Nineteenth Century and describe
conditions in North America. You had, of course, the United - .
States of America, a country of about thirty million inhabitants
lncreasing rapidly in population, power and prosperity. To the
lorth you had a number of isolated British colonies. On the
Atlantic side there.was Nova Scotia, llew Brunswick and New-
foundland. In the central area there was the large province of
Canada which was made up of Ontario and Quebec. Quebec and
Ontario had had separate legislatures up until 1840 but in that
Jear they were united in one legislature for reasons I will not
€ into here. The large prairie area was under the control of
the Hudson's Bay Cozmpany while on the Pacific coast you had the
sall but vigorous colony of British Columbia. By 1860, the
Tovinces of Canada, New Brunswick, llova Scotia and Newfoundland

hag

i all won complete responsible government in local affairs,.

There were a nunber of reasons why the various




-3 -

ritish colonies in North America were ready to discuss union of
ome kind in the early 1860's. ©Politics, trade, defence all
jayed a part. ‘Ontarj:o and Quebec, although divided on racial
ines, had for some time been united in one legislature and
olitical deadlock had ensued. New Brunswick and Nova Scotia on
e Atlantic seaboard were isolated from central Canada and wished
. railway connecting link, which would only be possible through
inion of some kind. Trade difficulties were serious. An advan-
fageous reciprocity treaty with the United States was expiring

ind there was doubt that the United States would be willing to
renew 1t. Canadian producers thus faced serious loss of markets.

Defence, too, had something to do with bringing
ronfederation about. It seems unthinkable now, that we should
ave had sone doubts about the pacific intentions of our great

ind friendly neighbour to the south. But remember that in 1864
nd 1865 when we were discussing the principles of our ,
bonstitution, the North was emerging victorious from the Civil
ar, During that war, relations between the lNorth and the United
[ingdom had from time to time been strained and bellicose
itterances had been made by some American politicians. The
ritish colonies lay helpless along the American frontier.

There was also the problem of the northwest. This
s the immense territory out of which the prairie provinces of
\lberta, Saskatchewan and Manitoba were later formed. It lay
fractically uninhabited and, unless British North America took
steps to build railways through it and colonize it, there was a
possibility that the whole of the rich northwest might have gone
to our neighbour to the south.

: An obvious answer to all these difficulties and
foubts was.a political union of some kind. Opportunity came in
1864 when at Charlottetown in the Province of Prince Edward
[sland, representatives of New Brunswick, lNova Scotia and

frince Edward Island met to consider a smaller project, namely

the possible union of the maritime provinces., Delegates fronm
Pnfario and Quebec, hearing of this project, appeared at this
ronference and suggested a wider union. A conference took place
later in October of the same year at Quebec, and in the course of
. few weeks harmered out a series of resolutions which were to
for the basis of federal government. Delegates left for

london with the agreed resolutions. Some more changes were nade
there and eventually the British North America Act was passed,
putting in statutory form the resolutions which had been accepted
by the delegates.,

. You may like to hear about gome of the difficulties
hich faced the Fathers of Confederation .in drafting a
ronstitution and the manner in which they were solved.

There was never any rcal doubt about the form that
laion would take. It is no secret that some of the Fathers of
Eonfederation would have preferred a unitary form of governzent,
Ehey were anxious to create a strong zgovernment and they
onsidered that a unitary government would be stronger than any
forn of ‘federal union. It is easy to see, however, that a
itary legislative union as it was called, was never within the
féaln of practical politics. Consider the position of Quebec.
€Te you had a people whose race, language, religion and laws
Iffered from the majority of the people in the other provinces.
S 1t to be wondered that the people in Quebec would only agree
“0'a union with the other provinces on a basis whieh would
feserve t.ueir cherished rights and way of life. But Quebec

S not alone in desiring a federal form of government. The
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Lrovinces on the Atlantic seaboard had equally strong loecal
’oyalties and traditions. Hence whatever the personal
lredilections of the Fathers of Confederation, the only hope of
[greement lay in a union on a federal basis. This was quickly

vy

Lgreed tO0 at the meeting of the Quebec Conference.

o The Fathers of Confederation, knowing that they

t.| Lould not have a unitary government, tried to do the next best
thing and establish a federal union with a strong central
sovernrients You nust always remember that an American civil war
s raging during the time that the principles of our
sonstitution were being worked out. Rightly or wrongly it was
tnen the current view in Canada that one of the many reasons
r1eading to the civil war was the fact that under the United
states constitution, too much power was given to the states and
too little to the central government. To remedy what they
considered the weakness of the United States federal system, the
7athers of Confederation bolstered the strength of the federal
sovernment in a number of ways, the two most important of which
| lire perhaps the following: the residuary powers under the

27} lsanadian constitution are given to the federal government

| Yhereas in the United States constitution they are allotted to
the statese The federal government was given the power of
sppointing and removing Lieutenant-Governors of the provinces
and, more important still, the right to disallow or set aside
any provincial statute within a year of its passage.

: I might here deliver a short homily on the dif-
ficulties of drafting constitutions, for I have to report that
shatever the Fathers of Confederation intended and whatever the
language of the document they drafted, a quite different sort of
federal union has developed. I am not saying that the
leveloprment was a good or a bad thing but it is fair to say that
over the years, the powers of the provinces have increased
relatively to those of the federal government. This came about
nartly by Jjudicial interpretation of the provisions of the
constitution and partly by constitutional usage. For exanple,
the power of the federal government to disallow provincial
statutes has been used less and less and is in fact rarcly
invoked except where a provinecial statute is clearly un-
constitutional and the delay occasioned by testing the statute
in the courts would be harmful., It is now true to say that the
;rovinces in their own field of legislation are of equal power
ud status with the federal government and operate without
serious interference from federal authorities.

The actual division of powers between the
Federal and provincial governments surprisingly enough caused
%ery 'little. trouble at the Quebec Conference. It seems to
ave been agreed on all sides that as long as the ninority
rights of language, law and religion were preserved, the

.| fentral government should be strong. A fewr words atout the
- | fistribution agreed upon is now necessary. The federal

-] 3vernment was given exclusive power to make laws "for the
Péace, order and good government of Canada®™ in relation to
Jatters not coming within the classes of subjects assigned to
the provincial legislatures, under a later section. For
¥eater certainty, the federal government was given exclusive
JUI‘@sdiction over a specified list of subjects including
lational defence and the armed services, trade and connerces,
vigation and shipping, coinage, banks, bills of exchange,
mi}erest, legal tender, bankruptcy and insolvency, patents,
’ininal law and so forth. The federal governzent also had
Power to ruise money by any system of taxation. In practice it
@8 found that the general power to legislate for "the peace,

s "
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pder and good government of Canada" has not conferred much
gﬁﬁslatlve power on the federal government in peace time.
.nerally, if a subject upon which the dominion wished to
%@slate was not within one of the specified powers, the

burts found it unconstitutional except, of course, in time of
br, when "the peace, order and good government" clause comes
Iwo full force and effect, -

: The provinecial governments were given exclusive
,gislative authority over a long list of subjects including
he raising of money by direct taxation; the management and sale
» public lands; maintenance of hospitals, asylums and charities;
;;icipal institutions; local works and undertakings; the
hicorporation of companies with provincial objects; solemnization
narriage; property and civil rights in the province; the
inistration of justice in the province; and generally all
stters Of a’ local or private nature. One of these powers, ,
-nely property and civil rights within the province, has as the
;sult of judicial interpretation, become of great importance
d many legislative powers have been allotted to the provinces
der this head, ' ~

In addition to powers allotted to each legislature
?efederal and provincial legislatures have concurrent powers
jnrespect of agriculture and immigration, though it is declared
ihat federal laws in relation to these matters override
rovincial laws., Provincial legislatures have exclusive . :
uthority with regard to education, subject to certain safe-
nards for the rights of religious minorities.

. l : The point I wish to make clear is that the Fathers
Confederation were concerned to divide the legislative field
Emmen the provincial and federal legislatures, VWith one or
0 exceptions, they did not attempt to limit legislative powers.
Ior example, you will not find in the British North America Act
initations on the powers of the provincial or federal
sgislatures such as are found in the constitutionsof the United
jtates and many other countries. There are no provisions in the
¢t similar to those in the United States which guarantee
freedonn of worship, freedom of speech, which prevents the
overnment from abolishing trial by jury or demanding excessive
hil, There is nothing parallel to the provision in the United
tates constitution that neither the federal or state government
fndeprive any person of life, liberty or property without due
rocess of law, For their civil liberties and for protection
%ﬁnst the arbitrary exercise of powers by the executive, the
wadian cltizen like his counterpart in the United Kingdom,
%ks not to any special provisions in the B.N.A. Act but to the
rdinary law of the land,

Though the Fathers of Confederation had no
fouble in dividing up the field of legislation betwecen then,
Uficulties arose later. This is not surprising. There are
Ay subjects which now engage the attention of our legislators
Aich are not mentioned in the B.N.A., Act - for exanple, you
111 find nothing about public health, old age pensions,
ezployment relief or insurance and for obvious reasons,
‘ronautics or broadcasting. When current political thought
illed for legislation about these and many other subjects a
‘82l tussle usually occurred between the federal and
rovincial governments which was only settled when the Privy
‘uneil gave its judgment., Sometimes the subject was °
lotted to the federal governnent and sonmetimes it was
Uotted t¢ the provinces.
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: I have now described how legislative power was
jivided between the central government and the provinces and I
have shown that this task provided little controversy or
jisagreement., Let me now turn to the composition of the
jegislatures, The Federal Parliament congists of the House of
sommons and the Senate. The Fathers of Confederation quickly
reed that the members of the House of Commons should be elected
snd that the number of representatives from each province should
qary according to population., The device hit upon was to give
juebec the fixed number of sixty-five (later increased to
seventy-three) and to give each other province a proportionate
nmber Of representatives, based on the last federal census.

There are now 262 members of the House of Cormons.

There was more difficulty about the composition

of the Senate. The smaller provinces, having conceded
representation by population in the House of Cormmons, naturally
vished a larger representation in the Senate. 7You will recall
that in the United States the number of representatives in the
Touse of Representatives from each state is based on population
vut that each state sends two senators to Washington. After some
jebate, a compromise arrangement was agreed upon. Ontario and
Juebec got 24 senators each and the three Maritime provinces, 24
smong them. Vhen the four VWestern provinces and Newfoundland
joined Canada, they each received six seats in the Senate. Thers
sre thus 102 senators. Senators are not elected. They are
sppointed for life by the government of the day.

I shall not bore you with details of the pro-
vineial legislatures. Suffice it to say that each province has
a duly elected legislature. In Quebec only is there a second -
house.

I now come to the problem which gave the Fathers
of Confederation the greatest difficulty and which in fact has
not yet been solved., I refer to the distribution of financial
powers between the central government and the provincial
governnents. The solution reached at Confederation was roughly
as follows: The federal government was given power to levy

taxes by any method it desired. The provinces were only given
the right to levy direct taxes. This meant that the federal
sgovernment obtained the exclusive right to levy customs and
excise duties., As these duties had formed about eighty per cent
of the revenues of the provinces before Confederation, it was
obvious that, even with their reduced responsibilities under
fonfederation, they would not have sufficient revenues to carry
on, To fill the gap, the British North America Act provided for
the payment of annual subsidies by the federal governnment to the
Irovinces under a variety of heads. The Fathers of

Confederation thought they had made a satisfactory and final
settlement of financial relations betwieen the federal and
Irovincial governments and inserted a clause in the B.N.A. Act
to the effect that these subsidies were "in full settlement of
all future demands on the Dominion",

llever has a human hope proved norc illusory.

Iver since Confederation there has been a continual upvard

fevision of subsidy payments. The reason for this is obvious,

It is not because the provinces were extravagant or in any wvay

8 fault, It is simply that with the growth of the modern

state, the provinces found themselves saddled with ‘
Tesponsibilities which outstripped the capacity of some of then

0 Pay for them. Recall for a moment the current political

thought in the middle of the Nineteenth Century. The political
loctrine chshrined in the words "laisser-faire"™ vas at its hey day.

I
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e chief funct;ons of government were considered to be the field
¢ defence and internal order. It was thought that the business
b the country was best left to the play of economic forces., In
hthel words, the best government was considered the government
tnat did the least governing,.

e T— - —

Times have changed since then, and in nearly all
renocratic countries, whatever party is in power, governnents

[ave assumed increasing responsibilities for social services of
bne kind or another. Canada was no exception. Shortly after
ronfederation the provinces found themselves faced with heavy
Lypenditures for roads and education, Then came responsibilities
ror public health matters, mothers' allowances, old-age pensions,
menployment relief and all the other social services of the
hodern state,

Various expedients were adopted to meet the dif-
riculties which arose from time to time. Sonetimes the federal
bovernment made ‘grants, sometimes it increased the subsidies-

:nd sometimes it bore a share of the cost of services which were
provincial responsibilities. The great depression of the early
1930's brought matters to a head., Provinces found themselves
responsible for relief of destitute persons on an unprecedented
scale, The federal government made grants on an increasing

scale but it was realised that some permanent solution vias
required. :

It was in 1937 that the government appointed a
Royal Commission with broad powers to consider the economic and
tinancial basis of Confederation, the distribution of federal

and provincial powers and the financial relations of the central
and provincial governnments.-

‘ This Commission spent two years of intensive
study and in 1939 made its recommendations. They urged the
transfer of certain functions from the provinces to the '
dominion and the shifting of taxing powers. The Comnission also
recommended the payment from the federal treasury of special
grants based on the needs of the provinces and designed to
enable the poorer provinces, without resorting to taxation
higher than the Canadian average, to provide adequate social,
educational and development services. The recommendations of
the Cormission have never been implemented. War came in 1939.
The heavy financial burdens of war fell upon the federal
treasury. Unenmployment dried up and the financial position of
all the provinces improved. Durinz the war the dominion signed
tax agreements with all the provinces, whereby the provinces
relinquished certain taxes, including income tax, in recturn for
fixed payments from the federal treasury. These tax agrecnents
cate to an end after the war.  From time to time since then,
attenpts have been made to make a comprehensive scheme but at
the moment the position is that the federal government has tax
areements with some of the provinces but not with others.,

: I have laboured somewhat this tale of our finan-
¢lal difficulties, to emphasize the importance, in drafting a’

2ev constitution, of making sure that responsibilities are not

Placed on the central, provincial or nunicipal governments set

%, beyond their capacity to pay for then.

I have now discussed the division of powers and
te financial relations between the federal and provincial
f0vernments, The other problem which has given us some concern
iithe still unsettled one of anending our own constitution,

s nay surprise you that, after being in cxistence over eighty
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:onstitution.; There -is nothing in the Act itself about the
lrocedure for amending it. Legally there is, of course, no
ifficulty about it. The British North America Act is an Act of
the United Kingdom Parliament and can be amended in the same way
g any other act of the United Kingdom Parliament, namely by an
émendiﬂg statute. With Canada's independent status, it goes
ithout saying that the United Kingdom Parliament does not amend
he British North -America: Act except when requested so to do by
ranada.- The Act has been amended many times and the practice has
lrown up of having a joint resolution passed in the House of
Eommons -.and Senate of Canada, requesting the United Kingdon
porliament to amend the Act in a specific way. The United
‘ingdom Parliament has invariably acted upon a request of this

o - This is obviously unsatisfactory. It has
rontinued, not because of the unwillingness of the United
ringdon Parliament to give up its rights but because the people
p? Canada have not been able to agree upon a satisfactory
rrocedure, ‘ '

The first step was taken in Ottawa at the last
session of Parliament, when the federal government obtained

power to amend those parts of the B.N.A. Act which concern the
ederal government alone. There are, however, a great many
rovisions of the Act which concern one or more provinces or
fich- concern both the provinces and the dominion, Obviously

it would not -be satisfactory for the federal governrent to amend
those provisions of the constitution without reference to the
wrovinces. A conference was held in Ottawa in January of this
Lear for the purpose of devising a procedure for the amendment

f the constitution., I think it is fair to say the central
sovernment and all the provinces agreed that the present

sosition was unsatisfactory. The conference set up a continuing
ommittee consisting of.the attorneys-general of the federal
Eovermnent and the provinces who are to study the question and
eport later to. a full meeting of the conference.

. ‘ So far I have been concentrating more on the
egislative branches of the federal and provincial governments.
;n the few minutes left I should perhaps say something about
tie executive and judicial branches though what I am going to
ay will, I am sure, not be new to any of you.

, As I explained at the outset, the British North
erica Act does not profess to be a complete constitutional
EOOumént., One would look in vain in that Act for many con-
ﬁtitutional practices now current in Canada., This is
Faifticularly true as regards the functions of the executive

ram;hoxjity in both the federal and provincial governments.

i llominal executive authority is vested in the
flng, since he appoints the Governor General on the advice of
els Canadian ministers. The Governor General is bound by the
“ITs of his commission and instructions and in effect acts
“ly upon the advice of his Canadian ministers. For all
gractical purposes, exccutive authority is vested in the
+«binet, a body not mentioned in the British North America

i¢te The members of the Cabinet are chosen by the Prine
-inister, The Cabinet formulates policy, sponsors most of the
Iportant legislation and each of its members is usually
‘sponsible for the administration of a department. Cabinet
‘its not only fornulates policy and sponsors legislation, but
‘ntrols the administrative machinery that gives it effect.

ears, Canada has not-settled the procedure for amending its own

’_.“"‘
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te doctrlne of Cabinet res ponsxblllt is well established and

e Cabinet resigns as a body if it is beaten on an important

4sue in the House. I shall not elaborate any further on our

$t@ﬂ of Cabinet government because as you all know, it is very -
‘milar to that of the United Kingdom with which you are familiar,

There is a parallel system in the provinces where
m Lieutenant-Governor acts on the advice of his prOV1nclal
nistero. The prov1nclal cabinets, headed by a premier, perfornm
sch the same functions in their own field as the federal cabinet,
i carry on as long as they have the support of the members of
e provineial legislature,

e

Now for a word about our JudlClal system. Although
legislative authority over the Judlclal system is divided between
tne federal government and the provinces, the system itself is
upsely integrated. The provincial legislatures are free to set
ip various courts and the federal governnent has set up the
{xchequer Court of Canada to hear cases in which the Crown in the
ficht of Canada is involved and the Supreme Court of Canada, which
s now the final court of appeal in both civil and criminal cases
rroughout Canada.

The judges of the county and superior courts, as
wﬂl as those of the Exchequer Court and Supreme Court of Canada,
re all appointed and paid by the federal government, Judicial
ndependence is safeguarded by the requirement that judges of

he Supreme Court, the Exchequer Court and the Superior Courts

f the provinces hold office during good behaviour and are only
emovable on an address of the Senate and House of Commons.

The Suprene Court of Canada is now the final court
¥t appeal in both c¢ivil and criminal cases throughout Canada.

Pm right of appeal to the Judicial Cormittee of the Privy

ouncil in criminal cases was abolished in 1933 and in civil
fatters in 1949,

One of the most important functions of the Suprene
ourt of Canada is, of course, the interpretation of the British
forth America Act and 1ts amendments, and particularly of those
ections of -the Act which divide legislative power between the
federal government and the provinces.

I have not said a word about Canada's status in
MErnational affairs, simply because I thought it was not
fecessary. It is, of course, obvious to anyone in a Cormon-
ealth country that Canada as well as every other member of the
fomonwealth is independent.

I have now told you somcthing about our constitu-
imland its -developnent. All things considered, we think that
¢ did a reasonably good job. But knowing the skill and
Imhu31asm of ny Pakistan friends, I-have no doubt that when
f&fome to draft your own constitution, you will do nuch
¢iter,

S/A




