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th)w of RainY lUier, a., to Prevent navigation by the sanie
steainer during the saie period. c

1. F. llteititli, K.C., and Bartlett, for plaintiffs.
C~lxi n UJ4er, for defendants.

lIION. MR. J 1 STCF 13uvlrTOx :-Inl tihis case there is no
üV idence thait the defendants erected Piers in Bainy Riv er,
or that anv pmer ini sncbi river so ohtrtdnavigation ajs to
delay the stamr Agwiride " as clîarged.

1 tinid illat the defendants in lloatîîîg tlieir saw'logs, and
mnuigt h boomi or booins as they did, were nising the riv er

;I a reasoliable way uinder ail tlie circumistances, and that
thiereý w;t al n wilf il or wrongful ob.4ruction of navigation.

The defenrdaiits s0 opened their booms and so fllox d t beir
log- a~to ieou enineethe steamier of the plinîti if as i ittle

limeîle'endntsdil ail that cou0111( : reasoably be epcc
of tly, i n wmaýi ng w av for the steri(Ier.

rfJ 1 <, d(ef(-nimfn ompany was not gu iitY of aux' negi igue
or of ariy Wl ilfuliwondig and 1 arn of the opinioni tlbat
thel plainiif emanathul delaved for a stiort tîmnn on

<irtaii veaOon xiien psngthe logs, d id miot icrany
apprejail or .msable damnage by reasoît thereof.
i'edofenidalts' iogs, bad, subhjeet bo reasonable limita-

tPjo,, aII eqi riglit upon the river with the stearner beloîîg-

'î1e sta iinltt Iw sti navigated and used as uiot nieasur-
abvto pr-4xý rnt thedeenan keeping together arn] lnoviig

tn. ilwigsb oir desýtination.
'iw defendamî inus ut so fill the river with logS and

boris a, h, prevenlt torvîgafMi i )O « bv to sýteamer.
1111r1înu t 1w giv and hake.fi, ntii, is eaet1wdfndns servants mnade lin' op-en iigi

n itbji ni a e~aiiit un, amd gave the plaintiff reasnab]e

'11we (-it 1 ý <'la î Iii1tisI Ref ion is quite ic nitn
%I1x 11w t ;ie lam il)i1 t ilotwr., wleedmgsare, a.t leasti in

part1, f)(tfo een o <ili. saine vescvcring tbe
sani pvn>dbeeîîseof eepuîgbak flic watur cessary for

'['lC aclmeb bhotdie <Ismi.dwitli (osts.
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hius amouuu iifi ý-pc front the fact of the storage of so large
a quanturý o)f heuaxv material iii tle building whiehi rendered

necv~~av is rnio ai am rt-fers to) the evidenee of Dunn,
tht ipvtueitet in charge of tlie building operations of
fte Rideau Chlb, who expLinis whi- the repacking and re-
nîo'.a was 114~av ies, page ;39: "Tlîe terra cotta for
the additiont aI flue alteration, it was ail inixéd uvp, and the
Wltoile dumped iii the adiditIin, and the resuit wua the loors

vecrIoaded, and it was necessary to take the stuif and
iuýt iii storage. rlhlere w-as no, roorn in the building and
inis w a, tititnie that was spent taking it out of the build-
ing ani <I ptingri, it iu storage vrntil such time as we could
tart toi theaeraio of the o]d, huildin«1

Fr-on the evideine àt woufld appear to nme that this ex-
pen-c w~. cuwdbY the want of care on the part of the con-

traetors iii niot îoîc piacing the terra cotta when, it ar-
rui et. 'lucre w-as leertiulvl% no ob)ligation on the part o>f the
pdaiotutTs that he 111(.d 4iceome responsiie for stora-ge
N ards or reinoval il) case thie floors were overluaded. I n any
N 1eVw tht dnug is to)o reinote to give arighit of action agaînst
thc plalnt ifrl. It did not in any way arise out of their c-on-
trac t, itor- did it ïuaturally arise by reason of the delay in de-

liN crN-,. Ti item sli Suýld be disallowed.
1I1e11 (l> $4) 0 o)f hi the Master allowed $600.

Tlie% wiintos 11iitch says im rear o tlui> item thiat the laîim
iS Inlade .. oni l u4ic t of deasIli tera ett whîci attected

flic ge-riaI cotrct hege al C-onstIruction o! the whole
bidnandl extnde pratonsup -ard of a year, during

-idil, \%te - Ihad t, lliîltaini an organ ization, and whieh
otherwiseý9 Mol 1 ot u haveu ee neesa" The itemns going

tho mlake up1 titis ciainti are, as. appoars yv Di>nn's eviderice:
$1,M)for sueitnetssalar v, 8 for watelîînan's

w-acs $1.'9.~:tligitng ndpowr,$17 for telephone. and

'lhe Matri lie 18 not sureu how the rest ils mnade up,
PO moear .le thiînks,, hoee,i600 would lx, a reason-

able. antounti t, allow ndrtitis hlead.
Tite te-rra 'otta,. I)un, saYsý, waal shipped at the saine

tliue, that usý tu -av, tueo te.rra- cottat foýr the addition and aiter--
iioi w-asý il lîipdtgte ami ail mixe-il uip in thuedif-

cuni it rl boe, n iail Ilo be uukd It wasi pieked up litap-
luazardl auîdý iuackud iniic he boxes witiuout atuy system of shipl-

puut, curseforcouse. iti necssaiiyrequired sorting.
111i Iut loae- îat it waiý Ieesr o keep up tCe org-anîzatiomi
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longr timn the Cacater -, w «Id wî toi t meir ilot Inn wg

At mura (muta wn baudl w: he tnwee en\fr i''

b ilieli tb an eîo duin liite .... inte <i nii, ''I

tu I eti&r

uo nut lh,t fr1- the î. îe v la iIdv1< I 'v
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COUIXTY 0F IIURON ASSESSMENT APPEALS.

1118 HONOUR JL'DGE DOYLE. JULY 29TU, 1913.

RE IRATTENBUJRY & TOWN 0F CLIN-\TON-.

RIE MCCAUGHEY & TOWN 0F CLINTON.
RE PIKE AND IREINHIARDT & TOWN 0F CINTON'ý.

-1 0. w. N. 1607-.
Aqsn,~tad 'l.e 8csetof Ilotel Ilroperties-Efff<'t ofLuel Ption RY-law-Reduction i au uie ~~mn- fnappjli(.aôîîity to IIoUel icitholit Lien8e-As8essmenjt,

DOYLE, ('O.C.J., held,' that hotel keprs who are flot earrvingon the I'I înes4 of a hotul in respect of which a tavern liense hasbengrantej tire liot Iiabh." for bsn.itax.Thatt iii fixing the va:lue ihf hotél property in places wlîiich havi'pa8sO l, a option bla ,th assessna.ait rnust he plaeed at what0--~, -11wri, wud tl foir, at the tinue of the raking tile a-Ssesg-
ni,11t.

S'Irliri qiÏ tom V. Wilson, 15) C. 1'. 284, followed.
Apel atM asse]nts were greptJy retlueed.

Ajqpeals by Josephi Rattenbury, John J. McCaughey, aniThorna, G-. Pike and Joseph E. Reinhardt, hotel-keepers int1he town of ('linton, from decisions of the Court of Eevision
for. thle towîîi, affirming the assesments of the appellant..

Yeas shuw%ýn by the case cited, the value of land is the'price it will biring at the tîme it is offered for sale.
AdIoptit,.Ng eCaughev's present valuation, for assesýmen

purp)oses.; of bis hotel property, including stable and sheds.wbe 1 belheve to be a reasoable estimate, 1 order and adi-Pduig tat the assessinînt of the said property be and tlhesamon i., hereby reduce d to $2,500; the rink property to re-iiain mt the sui at which it is assessed. There was eviilene.hewinig that tlhe hotel building is £rom fifty to sixty years
l'id.

1 order andi liidgde that the assessinent of the bote'
vrpet, iineIldingl thv stable and shîeds , of tlic appellant~JoephIùîtenurybh ari the sanie is hereby reduced on0wu 111sm trilt $3,5o0. The buildings on this prop-ürty are inew. anid flic, whole. property is certainly w'orli

41.000 niore Illai the MlCCaughecly hotel property. 9An rti I alo rde(r ani aju g that the asgessînent of thi'Pike, holtil property, inecligm ail of the buildings, ho ami
th aeis boe: re eIo t $800.Asý to the( hninsstx, assessed( against these appelIlants.

%wn tbywerTe acss,>i, those Ilhree liotels were "licensed,"*
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andit prt perly -e.ll as " ficinsed -lierk for aiîiî'~
tax. But, culcqupply. andi 4%,or app.i. lie lut al optii
by4-aw was passed by the reypctiom.. W Cil dtpiei hIl

appel1aîts. of the opportuniîy t reîie% ther Il in sî~~

Ti'he nppe11ants are îîew .,Il hoîI-eepr i l'u int
1uîd;"and, thprefore, tlie ar. iet ini A lCua- Yf ptr-

os men 'enet in tue Si au~ mod atIo te m- ti-ii î' mîît

see tilt, '~în îi Art, 4 w VI1. (1i. -2;. sue il 1 ) I>tIi
TL, only iouiètel-ker Vitit in that Art, ac Hall- Io 'i

bun~itax. iu -~ eýrr jie1e Uar:0î e l 1 ltiSîî- ef .

bot et ili rrpet ti whei a1 ta'. nuiIi., eini Iîaî- I- îi

granted." Co ta". ni I ieea. Uing Neni 2riiî i te aiti
one ef tht' apjw1lantc thw are terl nty Iwo %"hi tun il'.

In Au ehira - hot,-l -' liasz beeîîi hld t, lie. a '.eBnifer

-nn (reww11il !. >'leeM 2 I)ay 15ý.
1 agree ibati te wndrds ' toil ' andI tavýrri" :i:. îîni'r-

g ia ling in their nann.treh'ituîri u

ltl ani t ipr Iiev l t u'. ii-'~ %ýr! vl a, I nî-t fer th' 1'~AIe
of i'VÀ,al%» lqer: per 'hittx, 1-1., iii1'iiv.Iaqtî
79I 1. T. 11. t:84.

''u in or Iiti iI lua'. lit tl' e i - e lt a ! t n L i.~l
trai' ellea. pllenger, w,îarnw mii, antre h' -illiý î ike
eiiuia gîe"t are ai uoîiinhttti! et l i h 1, lu ia1 an.! l't.iý iuý-

and whaîver thi. r4v tntx ti*ýir for t ý htns-cl' nt s ni tw Iiir
hese, t a reasonable prir, w hile en 11heir \% a'. : ý Ptrîilb

u',i. ai \ riln pl" ib

gl-care treatei as. neîllene :1n th. î'lîh .t
26&2?Vdii41

%aîn 4tt'ms i î.tîut îî>',aiia

ltiîîiv "ii 'îiitl ti.' tihji teitut 'î u jt fi-'in tii i
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IION. 311t' JUSTICE BRITTON. AUGIUST 2kn, 1913.
MCDOUG.XLL v. C- CLOVIS PAILLE, EXECUTOR, 1,ETC.

4 0. W. N. lW~2.

- M ont Sur id I- i(I~ fon k t nd to Cr d(Iît Of D ercaled Per.gontrii of 0 lie' roa I ivife of JJcq<f 4einby Idminjg.-rA xrtio -fl'f t ,o< <r ft0en IEytti Of 1)fc.ea&cd ll<u<b,<,('orbatioo< f 6'if' fro»îi'fe to Ubn.q'îl,. O.,-
of Il'ifcçan

Ani,' 1  oignaîybrouglît lîy 3artha NOlan Ognini,,it bter but,,bad.1. oh oj <.t,, relcover a qui, << nnyblog Itpi iii-ti l~ epoi td ii a bak t erd i << dren l n . Iotf î.'a rt ie lied,tiff adni is ratrix << esa t' ,f d,',ase l<lrlî N <lai, agaliîtliesntdeenI, < t a e<xev'îîtor lf w i l << e'eJ, 1'. ,John <i <ailII~i IO, .1, )cld. tliait th<e «os lîadY flot been dischaîrged< iydefîaa<i t slewtha;t Ille mon'xe 'i,, M. as a gift inter i ro.1~'f, wî' îî'nti 13'aidt iîIisiceilly n'enk, mi llering fronii n ti or in~th,' ~~moie li'd wi<n se laî<îd te î,a'' ver t,, lier liiîsîja <id a ntiî*.<i 11 ,< a/<îr',iathét/ nature id( effeet of tîe ucts. w/e/ wolide~rî,e l<'r<<nn nij/dreîi le. lier tirst /iuslîîîd, of the nionpy, andi<oil/e be îîmd 1 ilsl< <id t, gir,' it t<î llus eblildrei, lîy a formîer
Ptirlitt V. Laiwhes (1872), L. R. 2 P'. & D). 462, folIowed.

Tricd ait Fort Frances without a jury.
G. S. Bowie, for pI»ifltiff.
A. 1). George, for defentiant.

Thec plitir ridsin the City of Winnipeg, aiud is aprehool teauheroýl. h&ist/te daugliÏter of the late Peter IMe-ou ali d Mfarthta Mcwuaî iwfe.Ihrfathier dicdif etuhr 1905, and lier mothier,Marta MDougliInariedJofhn No/an in August, 1907.At thei tiinte of isý nkiriageÏ John Nolan lvas a loco-
Shortiy ~ ~ ~ ~ ~ 11( atrtenrra& oaadbIàs wife left WVin-nipeg ~ ~ ~ ~ ~ ~~l Rn okU hi eiine iii Uiny River in the
1!)I()j< Mrs4. NoIan blcamle ikShe- suffered front agrilwtlî orl turijlor in Ithe lira"n. The disilasl proved fatal,alid sh<, 114111o aou t/wl '25t Nveii 1911.Tl' '14ndtt Jon Nobun het'oaine M i t a Iatt'r dantethan t' begini of the sikesof hiis wife, and he tliedlin <i]y,111

No;i ehIii/dron %wt'r( born toi John Nolan and Martha Me-.J og LIt utv Y woebidrion were bionui Ma ttrtha and Petor
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MeDougail, and two cbildren were born to JohnNan iÀ
his former wife.

Martha Nolan beeaîne 1)ossesQ'ed, and \\s 'ht' 1'wntr -1
large sum of money, part reeiveif bv ber f romi ier urir
hushand Peter Mcl)ougall, and part fromi propeIirtv ývliiî h
became hers and xvas sold by ber. 0f ibis monc' v lit least
$4,S800 was, prior to Januairy% 2lst, 191t1, oni defpo-it: 1f Ille
credlit of Mrs. Nolan in the (1 anadiaîî Banik fl (iiierre (,lt
llainy River. Of this rnoneY tbe sumi of $2.100 w aw a~n

out of that bank tipon thie chtque of Mirs. Nolani iiid il'-
positcd to the (redit oif 1>. lohin Nuolan in thie Uaiik if \oa
Sicotia at its branci at Plîn Rver.

'The balance of t lit' $480\iz.. the, >win f$,N.w

drawn ont by the( wife, she etin a draft for it iintut
Canadian Bank of Comreat ielloevill'. This monev wa
also rPeéÎîd bv thi ecae John Nolani. Snie, oif il wasi
expende](d 1)y in in is care, for and ihe seart'h for ihe-
rertoration ot his wife's hea] lh,;m bu a xry vo"drat tar
of il wars retained by thie hilsband. It is szaid lýiat 'if-t

pcnd(ed înoney upon hîmsclf. not wiv bhabits lîi;inli-
beomew hall.

Thiîs action wa, commenied ]luring, the lifetjîne utf iht'
parties, thc ee t pllintif! suIing as n&'xt1 firid uif hr
tuother.

Tht'- w'tio abiated by thvIe deathl if John11 NoIlai, and' u:1-
ýrex ve as agaliIIsIthÉli p-rtstiît defEndliant, as f.t'nt1 f f dIt

itili f .Jiihî NoI;ki.

tinti ed b y t lie pl aini [ as aidîi iîît rat rix o f Ma.rtlia \,i!a Ti,
Anl initvri inijîtilon \,as nbtalied alî!.ui l

girawîng ont and tx'niganv muore (i tht'iîîm

(If the 1înoney Nh%'l Martha; Nolai liad.1, lurt' 1ýte îî

ut $,72~81and inter1-d, iii tht llak t'uaSuîit

Torntu Istnding Slu)' th r it 1-11! .loh \'u

\rt hitit

1913]
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There is reaiiy nu corroboration of tlic statement ofJohin Nolan. .XiiJ the TaCts in eonnpetion witl tlie transferuT fle 'oone.x fr-on Martha-the siek wife-to bier'liusliandare more conste t t there being no gift than that f iler(,was a gift. No gifît tajn be inipiied froinflie far-t and eir-cunîstant es a' tadlI)v 'John Nolan.
Martha Nulan wvas iîot it the tinie of the aiiegred gift. ina state of id aifle lu appreciate the nature and effeet ufthe acts whieh rire aiieged to eonstitute the glît. TI'le etirrîwouid be te depriv e lier ow n chlidren of fic ltiune «v andil luenabie lier husband tu gil e it to his chlidreit. Suitl a riftby lier wouid lie an iniprovident net , andi one slie would flot,if in Sound mmnd, lie jiîkely to rommait.
Aithoughif it suiappened that Afrs. Nolan survived bieriuanlier disease, wii inter un pruved fatal, wias suritais b rnde lier înentaliv unfit, to miake a xviii or a vaiid gîftsuel i.ns aiieged.

lit eonsidering flite question of burden of proof, it is în-portanit to note the difrerence between influence bu ub)taii aiuibine i-es anti influenee, ubtain a xviii or legaey.'Vit eýast ol' Iarfitt v. L.1,'ç ILB 2 P. & 1). 462(82.was eited hby counsel for plaintiff, and is very maîtchini point. In thaï: ease tlice aim xî'as under a ivili. rFiirewas nuo eidence teu go tu the jury on the question of unodueinIe ,antd flie difference iientioned above is thi.t eut-

Natural iîfluence exrtd y une wlio Pssssil, luubtimi mi beriefit for lîjiseifM, iq iimadue, iner iru*,s, Su tlittg 11i fIseý imi e'n riesine ives hetweeni ce(rtaiin paties xviii1ie setol de ieýss tire party' veee cian sliew, affiriativivIbt bb1( oither partby -oid have forined a free aîndunfeîvredjug ient i bit 'atter; but such iflaburi-i in-titie-iimay l1e fuili e* rie vt uobtain a xiiil ti im avTh'îe r-lus, ihrfrlu C(ourlts of eîîuy i rettogirls intr rves, are flot appl1icabl)e tu the naigu l.rfbt, maiyvse eited upumi lI argnîe n anti ii flieugîîmtiin !>flt v. J'au. t'ýs are aipplicable fo bue case nowin h1mmd.
~te lim miîunPy ast from Marita Nolan te lierli-1%îî sle ia u " feehie taen11i! aait nid in a xveak'ltitb îfbnîi. ole s1 ub 1wii Liidutil bu aiiow iîrlitusiîanîil to 11ave o irlu itle n.

VI-11 flitec'îi vtec îl itis case, bite plainiT is en-

[VOL. 24



101 41i

Theîre w ill 10- jîilun, w~ theu plti t îî- i
il~dant exvutotr fîri :ite >iî of ;,' E Iati i'in 'r-

ullow ut bv the buIik.

Nu Nax Suaiit :ît Tttrnu,î C aiL, w*, si Ar td-iab' t!
tC m ~uis Af 1'. Joahn \,lanl. 1'- aau uugî~ '

1, Manîjî ns tîîinsr irix e Ile i d Mar l Nea

oi-a bfaut PH, af t l. lîb-- \,initn

ltqe- L Su i mi t siuu f a M Ifueîu tai icik tP lmauta

autîI a- ai 4e Imi Jn kt ulrtfrneLtitl

IeIgn ta etau C i aîî eai

liA~~~~~~ ai 'Wi"T'.M .lî
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Hlo-N. Sin GLNHioLmE FALCONBRIDUE, C.J.K.B. :-I findthat the plaintiff has proved ail the material allegations inthe stateinent of elaîm. 1 give judgment for the plaintiff interins of the prayer of the staternent of dlaim, witl costsa-a]nst defendants John C. and Mande Milligan.

The death of Nancy sine the trial lias removed lier con-tentions from the arena. 1 think 1 slîould have hcld, in anyci cnt, that she had elected to take under the xvili. Theplaintift was willing, if she had lived, to pay her $100 a yoaras cInimed in paragraph 3 of the counterclaim.
No costs for or against the defendants other than Jolun

C. and Mande Milligan.
Thirty days' stay.


