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AcCIDENT INSURANCE — See Insur- I Review 6o the Supreme Court of

ance, Accident.
i ADVERTISEMENT—WAGER—See con-
* tracts 4.

AGENCY — See Principal and Agent
.- —Bills and Notes 8—FacTror—Insur-
» ance, Marine 14,

- APPEAL.

TO SUPREME COURT.

B

1. RIGHT OF APPEAL—ii4 and 55 V.,
¢, 25—CONSTRUCTION OF—QUEBEC.

By see. 3, ch. 25 of 54-55 Viet., an
“appeal is given to the Supreme Court
of Canada from the judgment of the
~Baperior Court in Review (P. Q.),
% where, and so long as no appeal lies
*“from the judgment of that court,
“when it confirms the judgment
~“rendered in the court uppealed from,
% which by the law of the province of
% Quebec is appealable to the judicial
. “committee of the Privy Council.”
* The judgment in this case was de-
vlivered by the Superior Court on the
+11th November, 1891, and was affirmed
t+inanimously by the Superior Court in
*Beview on the 29th' July, 1892, which
;latter judgment was, by the law of
; the province of Quebee, appealable to
sthe Judicial Committee. The statute
~Band 55 Vie., ch. 25, was passed on
‘the 30th September, 1891, but the
-Jlaintifi’s action had been iunstituted
wonthe 22nd November, 1890, and was
i#anding for judgment before the
tBaperior Cour in the month of June,
891, prior te the passing of 54 and
‘% Viet., ch. 25. On an appeal from
s#e judgment of the Superior Court in

$

3

Ganada, the respondent moved to quash
the appeal for want of jurisdietion.

Held, per Strong, C.J., and Fournier
and Sedgewick, J.J., that the right of
appeal given by 54 and 55 Viet., ch.
25, does not extend to cases standing
for judgment in the Superior Court
prior vo the passing of the said act.
Couture v. Bouchard followed ; (21 S.
C. . 281.) Tascherean & Gwynne,
JJ., dissenting.

Fournier, J.—That the statute is not
applicable to cases already instituted
or pending before the courts, no spe-
cial words to that effect being used.

Appeal guashed with costs. Williams
v. Irvine, Supreme Court, Canada, May
1893.

TO PRIVY COUNCIL.

2. PLAINTIFF’S RIGHT TO APPEAL—
APPEALABLE AMOUNT—MESNE PROF-
1TS.

The measure of value for determining
a plaintiffi’s right of appeal is the
amount for which the defendant has
successfully resisted a decree. DMesne
profits, if demanded by the plaint,
must enter into the calculation of the
appealable value., Mohideen Hadjiar
Ditchey, 1893 App. Cas. 193.

ARBITRATION — See Expropriation
3, 4—Insurance, Fire 5, 7.

AsSAULT — See Crim. Law 2 —
Damages.

. BAILMENT — SEE ALSO WORK-
MANSTIP.

STORAGE OF WHEAT—LOSS BY FIRE

¢ OWNER’S RISK.”?
M. L. D. & R. 29,
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A quantity of wheat was delivered
by the plaintiff to the defendant, a
miller, under a receipt stating that
the same was received in store at
owner’s risk, and that the plaintiff
was entitled to receive the current
market price when he called for his
money. The wheat, to the plaintiff’s
knowledge, was mixed .with wheat of
the same grade and ground into flour.
The mill, with all its contents, was
subsequently destroyed by fire, but
there had always béen in store a
sufficient quantity of wheat to answer
the plaintiff’s receipt.

Held, that the receipt and evidence
in connection therewith, showed there
was a bailment of the wheat and not a
sale.

Negligence on the part of the de-
fendant was attempted to be set up,
but the evidence failed to establish it.
Clarke v. McOlellan, Common Pleas
Division Ontario, March 4, 1893.

BANKS AND BANKING — SEE
ALSO BILrs AND NoTES 11.

1. NEW SO0UTH WALES—SURETYSHIP
PAYMENT.

‘Where a bankrupt and others had
become guarantors to the appellants
of a principal debtor’s liability for
the sum of £6,250, and three of the
guarantors thereafter entered into
agreement with the appellants that
their liability should be limited in this
way, that there should be substituted
for it a deposit of £3,000 in the bank,
to be carried to a suspense account,
with -power to the appellants to
appropriate that sum whenever they
thought fit in discharge pro tanto of
the principal debt. K

Held, that such deposit did not until
appropriation operate as payment, and
that the appellants were entitled to
prove for the full amount of their debt
against the estate of a bankrupt co-
surety who was not a party to the
above agreement. Commercial Bank of
Australia & Official Assignee of Estate
John Wilson & Co., 1893 App. Cas. 181.

2. 3ANKER—LOAN TO BROKER—DE-
POSIT OF CUSTOMER’S SECURITY —
RIGHT OF REDEMPTION—‘‘CONTANGO.”’

The plaintiff bought stocks and

.
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shares through a broker, the broker
lending the plaintiff money to ¢ carry
over ”’ when necessary. The broker
borrowed money of a bank to pay for
the stocks and shares, depositing them
with the bank as security. Such stoeks
as required registration were trans.
ferred to and registered in the name
of trustees for the bank, sometimes by
the vendors and sometimes by the
plaintiff himself for a nominal con.
sideration :

Held, that the plaintiff could not
redeem because (1) the plaintifl, in
view of the ‘‘ contango ’’ system, which
was common on the Stock Ixchange,
had not discharged the onus of shew-
ing that the broker had exceeded his
authority; (2) that as to  bonds
payable to bearer,” which were ne
gotiable securities, there was nothing
to put the bank on its inquiry; (8)
that as to the stocks transferred by
the vendors the bank had the legal
estate and could not be deprived of it;
and (4) as to the stock transferred by
the plaintiff he was estopped from
denying the bank’s title. Beatinck v.
Lonrdon Joint Stock Bank, 1893, 2 Ch.
120.

3. LiEN—CASH-CREDIT BoND—NE
GOTIABLE SECURITIES DEPOSITED IN
SECURITY.

In 1881 a bank agreed to allow a
firm of merchants in Glasgow credit
upon a cash account to the extent of
£10,000, and a cash-credit bond for
that amount was executed by the firn
and the individual partners in favour
of the bank. By the bond it was
stipulated that the sums to be placed
to the debit of the cash account, should
include, not only all sums advanced by
the bank to the firm but also any
sum or debt for which the firm might
be liable, and to which the bank should
be in right as creditors.

In 1884 one of the partners, acting
for the firm, informed the bank that
it would suit the firm to have the
credit reduced to £5,000. This was
agreed to by the bank, on the stipula
tion that securities of a value 20 per
cent. in excess of the amount of the
credit were placed in their hands. Ip
compliance with this request the part:



Monthly Law Digest and Reporter. 423

ner of the firm deposited with the
bank securities of that value.

The firm having been sequestrated
held (rev. Lord Low) that the defenders
were entitled to retain the securities,
and apply the proceeds thereof, not
only in satisfaction of the sum of
£5,000 which the bank were bound to
advance to the firm under the cash
eredit-bond, but in satisfaction of all
debts due by the firm to the bank,
Alston’s Trugtees v. Royal Bank of Scot-
lund, 30 Scot. Law Rep. 775.

BILLS AND NOTES — SEE ALSO
INTOXICATING LIQUORS — PRINCIPAL
AND AGENT 1.

AMERICAN CASES.

1. FRAUD—BURDEN OF PROOF.

Where a promissory note has its
inception in fraud, the burden of
proof is cast upon a subsequent in-
dorsee to show that he is a bona jide
holder for value. dmerican Ezchange
National! Bank v. Oregon Pottery Oo. ;
U.8. C. C. (Oreg.), 55 Fed. Rep. 265.

3., NEW NOTE—ILLEGALITY.

A new note given toraise mouney with
which to pay off a prior note, which had
been given to obtain means whereby
to prosecute an unlawful business, is
not affected by the illegality of the
first note. Buchanan v. Drovers’ Nat.
Bank of Ohicago, U. 8. C. C. of App.
55 Fed. Rep. 223.

3. PROTEST.

The general rule is that where a
vank delivers a note or bill to a notary
public for demand, protest, and notice,
it will not be liable for the defanlt of
the latter. Wood River Bank v. First
Nat. Bank, Neb., 55 N. W. Rep. 239.

4. NorE—LIABILITY OF INDORSERS.

In an action by the indorsee of a
note against the maker and two in-
dorsers, it appeared that, before the
note was delivered to the payee, the
haker procured the other defendants
to indorse it as further security, to
enable the payee to raise money on it
and that, when the payee indorsed it
% plaiutiff, he inadverteatly wrotehis
lame above the names of the two other

indorsers, with the words ‘¢ without
recourse ’! above his name :

Held, that such indorsers were liable
on the note as makers, without demand
on the maker, and notice of non-pay-
ment and protest. Bank of Jamacia v.
Jefferson, Tenn., 22 S. W. Rep. 211.

CANADIAN CASES.

5. NOTE—QUESTION WHETHER ONE
OF THE SIGNERS, A JOINT MAKER OR
WITNESS ONLY — EVIDENCE — PRE-
SENTMLINT.

Action on a promissory note which
had the names of the two defendants
written at the bottom. The syllable
“ wit.”” appeared before the signature
of the defendant Rolston, who alleged
that he signed as a witness and not as
maker of the note. The plaintiff stated
that Rolston hesitated a moment in
backing Shaver’s note, and wanted to
sign as witness only. The plaintift,
who had written the note, went on to
write ‘‘ wit.,”” then he refused to take
the note so signed; they talked the
matter over, and finally Rolston signed
as maker. The plaintiff’s version was
in part corroborated by Shaver. In
cross-examination hestated he thought
the plaintiff understood he had a
backer on the note in Rolston.

Held, on the evidence that the
plaintiff’s statement was the correct
version, and that Rolston signed the
note as maker.

It was contended that Rolston being
only a surety for Shaver, the note
should have been presented for pay-
ment and notice of dishouour sent to
him. .

Held, that although the principal
debtor was Shaver, and Rolston un-
dertook to be his surety, as he con-
sented to sign his name as maker on
the face of the note, the payee or any
indorsee of the note could not be
bound to treat him or deal with him
otherwise than in that capacity.

Verdict entered for plaintiff. Gard-
ner v. Shaver, Manitoba Q. B., May,
1893. (Can. L. T.)

6. NOoTE — PRESCRIPTION — INTER-
RUPTION.

A judgment obtained against the
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maker and first indorser of a pro-
missory note interrupts ‘prescription
as against the other endorsers. Ihi-
baudean v. Pauzé, S. C., Montreal
1892, (Lieg. News.),

7. ACTION ON.

The maturity of a note during the
pendency of an action prematurely
brought upon it, is no answer to the
exception of the defendant that such
note was not payable atthe moment of
the institution of the action. Wark v.
Perron, S. 8., Quebee 1893, (Leg.
News.)

8. PROCURATION — AGCEPTANCE OR
INDORSEMENT ‘‘ PER PRO V"—AGENT'S
AUTHORITY.

‘Where an agent accepts or indorses
‘“ per pro,” the taker of the bill or
note so accepted or indorsed is bound
to inquire as to the extent of the
agent’s authority ; where an agent has
such authority, his abuse of it does
not affect a bond fide holder for value.
Bryant, Powis & Bryant v. Bangue du
Peuple. Same v. Bank of Quebec, 1893
A. C. 170.

ENGLISH CASE.

9. INDORSEMENT — NEGOTIATION —
CoNTEMPT OF COURT.

A defendant was restrained from
negotiating certain bills payable to
his order. The bills at the date of the
order were in Y.’s possession as secur-
ity for a debt. Subsequently defend-
ant, at Y.’s request, indorsed one of
the bills : .

Held, that the delivery of unin-
dorsed bills to Y. was not negotialing
them ; that the indorsement by con-
verting Y. from a transferee into a
‘“holder ?? was negotiation ; and that
Y., by exercising his right to call for
indorsement under s. 31, sub-s. 4, of
the Bills of Exchange Act, 1882, was,
under the circumstances, guilty of a
contempt of Court. *‘Bearer’ and
‘“holder,”” s. 2, explained. Day v.
Longhurst, 1893 W. N. 3.

FRENCH CASE.

10. DRAFTS ACCEPTED FOR MAR-
RIAGE COMMISSION — ILLEGAL CON-

Monthly Law Digest and Reporter.

SIDERATION—ACCOMMODATION INDoR-
SER—HOLDER IN BAD Falriz.

Where drafts are given in sctile.
ment of a commission for negotinting
a marriage, and a third party holder
with full knowledge of the circupy.
stances, sues theaceeptor for payment,
the indorsement to the third purly
being purely an accommodation ope
made to facilitate the negotiation of
the draft, the acceptor is not liable
thereon. Richebois v. Duggw, Court of
Appeal, Paris 1892. (Journal des 1.
buncux) 1892, 1340, (Gaz. du Palais.)

SCOTCH CASE.

11. CHEQUE—PERSON WHO CASHED.
CHEQUE HELD TO BE NOT AGENT oF
PaYEE BUT HOLDER—BILLS Or Lx-
CHANGE AcCT 1882 (45 AND 46 Vicr, ¢,
61,) SEC. 27, SUB-SEC. 1, AND SEC. 29,

A, residing in Ayr, was the holder
of a cheque in due course. The cheque
was drawn on a bank at Inverness. A,
who had no bank account, in order to
get the cheque cashed, indorsed the
cheque, handed the cheque to her
brother B, to whom she owed money,
B indorsed the cheque, cashed it at
his bank, handed part of the sum fo
A, and kept the balance till the
amount due to him by A could be
ascertained on a settlement of accounts
between them. The granter of the
cheque countermanded the cheque be-
fore itarriveéd at the bank in Inverness.
B having repaid the amount of the
cheque to his bank, raised an action
against the granter for that sum. The
defender failed' to prove mis-repre-
senfation on the part of either Aor
B

Held, that B, in cashing the cheque,
did not act as A’s agent, but as a
holder of the cheque, and that he was
entitled to the amount of the cheque,
either as a holder in due course oras
a holder deriving his title througha
holder in due course. Wright v. Guill
& Wyliie, 30 Scot. Law, Rep. 785.

BONDS.

JAMAICA—CONSTRUCTION — Y EARLY
OF HALF-YEARLY BONDS—A.CCOUNIS.

Where, by agreement between the
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appellaunt company and the local gov-
ernment, second mortgage bonds were
to be issued with the intercst (non-
cumulative) dependent on the yearly
earnings ; then, by a law passed to
give effect thereto, the bonds were
freated as half-yearly bonds with in-
terest contingent on half-yearly profits ;
then bonds were issued in terms of the
agreement and not the law ; and then,
by a certificate of the loeal govern-
ment, the bonds were erroneously cert-
ified to be according to the law :

Held, in a suit by the holders of the
said bonds to expunge certain items
debited against the half-year’s income
to the prejudice of the claim for half-
yearly interest, that, reading the agree-
ment and the law together, the inten-
tion was that the acecount should be
taken at the end of each year and not
upon the footing that there was to be
a vest at the end of every half-year :

Held, further, that costs of issuing
the bouds could not be charged against
inecome to the prejudice of their hold-
ers ; and that, with regard to the ex-
penditure on stores, the amount charge-
able to any one year must be regulated
by what is fair in the interest of all
concerned. Jamaice Railway Company
v. Attorney-General of Jamaica, 1893,
Apyp. Cas. 127,

Bovcorr—See Trade Unions 2.

BrROKER—LOAN TO BANK—See Banks
and Banking 2.

BUILDING ASSOCIATION — See Com-
panies 7. .

BUILDING SOCIETY.

MEMBER—NOTICE OF WITHDRAWAL
—ALTERATION IN RULES A¥TER No-
TICE AND BEFORE PAYMENT.

The plaintiff was the holder of four
fully paid-up shares in a building
society. By one of the rules of the
society a member on giving one month’s
notice in writing might withdraw his
shares. The rules also provided that
they might be altered by a majority of
three-fourths of the members.

The plaintiff gave the requisite notice
of withdrawal ; but after such notice
and before he was repaid the above
rule was altered by giving the directors

425

power to pay off in priority members
holding less than £50 in the society:
Held, that although the plaintift had
at the date of his notice of withdrawal
under the rule then in force a vested
right to be paid the amount due on his
shares, he being still a member of the
socicty, was Jiable to have this right
divested by a subsequent alteration in
the rule duly made, and that he was
therefore bound by the altered rule.
Pepe v. City and Suburban Permanent
Building Society, [1893] 2 Ch. 311,

BurpEN OF Proor—See Carriers of
Passengers 4,—Negligence 4.

CARRIERS—SEE ALSO RAILWAY
Comp. 2 (GooDS) —STREET RLy. Co. 2

OF GOODS.

1. FREIGHT CHARGES — Wno LiI-
ABLE.

‘When the vendor of goods delivers
them to a railroad to be carried to the
purchaser, though the title may pass
to the purchaser by such delivery, and
the name and address of the consignee,
who is the purchaser, may be known
to the company, the vendor is pre-
sumed to make the contract for trans-
portation on his own behalf, and is
liable for the freight, but such pre-
sumption may be rebutted byevidence
showing that it was understood that
the consignee should pay the freight.

An employeeof defendants, who had
sold ice to one H, told the agent of a
railread company that there was a car
to go to him, without further instrue-
tions., The company billed the car to
H via conneecting carriers. No bill or
receipt was given defendants, and the
freight charges were made to H by all
the carriers, and bilis for freight sent
to him.

Held, sufficient to show that it was
understood that H, and not defend-
ants, should pay the freight. Union
Freight R. Co. v. Winkley, Supreme
Judicial Court of Massachusetts, May
19, 1893, (Central L. Journal.)

Field C. J. The plaintiff is the secondin a
liue of three connecting railvoads over which
the ice was transported, and the freight due
to the first two roads has been paid by the
last. We assume, without deciding it, that
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the right of the plaintiff to maintain this
action is the same as if it were the first road,
and the freight had not been paid, With
whom, then, did the Boston & Main Rail-
rond make the contract for transportation,
and who promised that company to pay the
freight? There was no express contract.
The defendants, through their servants,
might have contracted with the railroad to
pay the freigiht-, although, as between them-
selves and Merrick, he was hound to pay it,
but they made no such contract, in terms.
A consignor of merchandise delivered to a
railrond” for transportation may be the
owner and act for himself, or be an agent
for the owner, and act for him, and this may
or may not be known to the railroad comn-
pany. In the present case the railroad com-
pany knew the name and the residence of
the cousi§nee. From the agreed facts it
ai)pem's that the title to the ice passed to
Merrick when it was put on board the car,
and that it was transported at his risk. The
doctrine of the courts of the United States
seems to be that the property in goods
shipped is presumably in the consignee,
although this presumption may bve rebutted
by proof. Lawrence v, Minturn, 17 How.
100 ; Blum v. The Caddo, 1 Woods, 64. In
Dicey on Parties to Actions (pages 87, 88,)
the result of the English decisions is stated
to be as follows: * The contract for carriage
is, in the absence of any express agreement,
presumed to be between the carrier and the
person at whose risk the goods are carried,
. e., the person whose goods they are, and
who would suffer if the goods were lost.
* * ‘When, therefore, goods are sent to
a person who has purchased them, or are
shipped under & bill of lading by a person’s
order, and on his account, the consignee, as
being the person at whose risk the goods are,
is considered the person with whom the con-
tract is made. He is liable to pay for the
~arriage, and is the proper person to sue the
carrier for a breach of contract. And (Zd.
page 90, note): ‘‘ When the_consignor acts
as agent of the consignee, but contracts in
his own name, it would appear that either
the consignor or consignee may sue.” Dawes
v. Peck, 8 Term R. 330; Domet v. Beckford,
5 Barn. & Adol. 522; Coombs v. Railway Co.,
8 Hurl. & N. 1; Sargent v. Morris, 3 Barn. &
Ald. 277; Dunlop v. Lambert, 6 Clark & F.
600; Railway Co. v. Bagge, 15 Q. B. Div.
025; Cork Distilleries Co. v. Great Southern
& W, Ry. Co., L. R. 7 H. L. 269. The cases
generally are collected in Hutch. Carr. § 448
et seq.; Ld., § 720 et seq. Most of the English
cases were reviewed in Blanchard v. Page,
8 Gray, 281. That was a case of the carriage
of goods by sea under a bill of lading, and it
was held that the bill of lading was a con-
tract between the shipper and the ship-
owner, and that although it was shown that
the shipper acted as agent of the consignees,
who had bought and paid for the goods be-
fore shipment, yet he could bring an action
in his own name for breach of the contract
of carriage, unless he was prohibited by his
Princigal, and it was said’ that he would be
iable for the freight. In Wooster v. Tarr, 8§
Allen, 270, it was decided that under a bill
of lading in the usual form the shipper was

Monthly Loaw Digest and Reporter.

liable to the carrier for the freight, althoug),
the bill contained the usual clause that he
goods were to be delivered to the consiymees
or their assignees * he or they paying freiglhy
for said goods,” etc. It was said “to e he
settled doctrine that a bill of lading is & writ-
ten simple contract between a shipper of
goods and the shipowner ; the latter tv cany
the goods, and the former to pay the .
pulated compensation whefi the service i
performed.” Both these cases were upoy
express contracts.
he strongest case for the plaintiff is Finy
v. Railroad Co., 102 Mass. 283, which way
n?on an implied contract. In that case one
Clark had ordered shingles of Finn, who
shipped them on his own account, under 3
bill of lading, on board a canal boat, to be
delivered to *‘the Great Western Railroad
Company, or their assignees, at Greenbush,
. Y. Consignee to pay freight on thede-
livery.” And the shingles arrived by boat at
the freight station of the railroad company
at Greenbush, N. Y. The shingles wcre de-
scribed in the bill of lading asmarked *J.
S. C. Extra,” or “J. 8. C.” They were
burned, while in the freight house, by ay
accidental fire. They were intended (o he
transported to Joseph S. Clark, Southamy-
ton, Mass. _Clark accepted and paid a draft
drawn by Finn for the shingles; and, ina
suit by Finn against him, Clark pleaded the
amount of the draft in set-off, and recovered
the amount, on the ground that “the
omission of the plaintiff [Finn] to forward
the goods with proper directions to the con-
signee and the place of delivery authorized
the defendant [Clark] to treat the alleged
sale as one never perfected, and to recuver
back the money paid upon the draft.” Fim
v. Clark, 10 Allen, 479, 12 Allen, 522. Fim
then brought suit against the railroad com-
pany for its failure to forward and deliver
the shingles to Clark. It was held that
although the case of Finn against Cluk
settled the fact that, ‘as between them, the
title to the proporty remained in Finn, yet
the railroad company, not being a party to
that suit, could not set up the judgment in
it ““as an estoppel against Finn upon the
question of” delivery. Finn v. Railroad,
102 Mass. 283. At the second trial the plaintilf
obtained a verdict, and the facts stated in
the exceptions showed ¢ that the title to the
property had passed to Clark before the loss
occurred, leaving Finn, at must, only right
of stoppage in transitu;” and it was in this
aspect of the case that the opinion in 112
Mass. 524, was delivered. The contention of
the plaintiff was that the shingles had been
delivered to the railroad company with
proper directions for their transportation,
and that the defendant had ueglected to
transport them, whereby they had been -
burned. In the opinion the court say of the
liability of a comamon carrvier that, "%)rinm
facie, his contract of service is with the
party from whom, directly or indirectly, he
receives the goods for carriage ; that is, with
the consignor. * * * When_canying
goods from seiler to purchaser, if thereis
nothing in the relations of the seversl
parties except what arises from the fact that
the seller commits the goods to the carrier
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as the ordinary and convenient mode of
transmission and delivery, in execution of
the order or agreement of sale, the employ-
went is by the seller, the contract of service
is with him, and actions based upon the con-
tract may, if they must not necessarily, be
in the name of the consignor, 1If, however,
the purchaser designates the carrier, making
him his agent toreceive and transieit goods,
or if sale is complete before delivery to the
envrier, and the seller is made the agent of
the puvchaser in vespect to the forwarding
of them, a different implication would arise,
and the contract of service might be held to
be with the purchaser.” Although this was
not o suit to recover freight, the principles
on which’it was decided are applicable to
such asuit, and the effect of this and the
previous decisions, we think, is that in this
commonwealth, when the vendor of goodg
delivers them to a vailroad to be carried to
the purchaser, although the title passes to
{he purchaser bK thedelivery to the railroad
company, and the name and address of the
consignee, who is the purchaser, is known
to the company, the vendor is presumed to
make the contract for transportation with
the company on his own behalf, and is held
liable to the company for the payment of
the freight. This presumption, however, isa
disputable one, and may be rebutted ov
disproved by evidence ; and if the vendee
has ordered the goods to be sent at
his risk, and on his account, he also
may be held liable as the real principal in
the contract. See Byington v. Simpson, 134
Mass. 169. But, whether the presumption be
one way or the other, it is 2 matter of infer-
ence from the particular circumstances of the
case, and the question which is always to be
considered is the understanding of the par.
ties. See Railroad v. Whitcher, 1 Allen 197-
Inthe present case there is no bill of lading
crreceipt signed by the railroad company,
and accepted by the defendants. Therve was
away bill but it does not appear that the
names of the defendants were in it. The
freight charges were made in every instance
to Merrick, the consignee, and the bills for
freight were seni to him. These facts, and
}lerhaps some others stated in the agreed
acts, afford some evidence that the railroad
company understood that Merrick was to
pay the freight to the company. Upon an
agreed staternent of facts this court cannot
draw inferences of fact. unless they are ne-
cessary inferences. Railroad v. Wilder, 137
Mass, 536. The agreed facts in this case, we
think. contain some evidence that the under-
standing of all the parties was that Merrick
should pay the freight to the railroad com-
pany ; and we cannot hold, as matter of law,
that the defendants made a contract on their
OR;D be(llmlf to pay the freight. Judgment
affirmed.

2. LIVE-STOCK—LIMITING DAMAGES.

In an action by a shipper against a
nilroad company to recover the value
of hogs killed in transit, under a con-
act releasing the company from
liability for loss from overloading,

-

heat, suffocation, fright, viciousness,
or fire, and from all other damages
incidental to railroad transportation,
“ which shall not be established by
positive evidence to have been caused
by the negligence of some officer or
agent,” plaintiff is entitled to a re-
covery where it does not appear from
what cause the hogs died. Johnstone
v. Richardson & D. R. Cb., S. Car., 17
S. E. Rep. 512.

OF PASSENGERS

3. LIABILITY TO PASSENGERS—ROB-
BERY IN TRAIN—OVERCROWDING.

A passenger claimed damages for
loss by robbery in the defendants’ train
on the grounds (1) that the station-
wmasgter at the station where the robbery
occured refused to detain the train to
enable him to recover the money and
arrest the thieves, and (2) that the
robbery was directly due to over-
crowding :

Held, (1) that, under the circum-
stances, there was no duty cast on the
station-master to detain the train, and
therefore no cause of action was shewn
(2) that the damage was too remote.
Cobb v. Great Western Railway Co., C.A.
[1893],1 Q. B 459.

4. Loss OF BAGGAGE — CONNECTING
LINES—BURDEN OF PROOF.

In an action against a receiving
carrier for the loss of baggage by a
passenger whose ticket over connecting
lines recited ¢ that, in selling this
ticket,” defendant ‘‘ actsonly as agent,
and is not responsible beyond its own
line,” the burden is on defendant to
show that the loss did not oceur on its
line. International & G. N. R. Co. v.
Folts, Tex. Civ. Court App. 1893.
(Alb. L. J.)

The authorities are not entively clear upon
the question presented. But it may be said
that where goods are shi(i)ped over several
lines, and they are found, upon atrival at
destination, to be damaged, only, the burden
of proof is upon the last carrier to prove that
it received the goods in such damaged condi-
tion. By making this proof it would be
relieved of liability. But when there is a
total loss, and the goods do not arrive at
their final destination, the receiving com-
pany would be held liable, unless there be
proof that the goods were delivered to the
next suceeeding line. Railway Co. v. Culver,
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76 Ala. 587 Brintnall v. Railway Co,, 32 Vt.
065 ; Express Co. v, Hess, 53 Ala. 19. There
are cases where goods are shipped in boxes,
and at destination it is found that some of
the goods have been abstracted on the way,
and it has been held that the last carvier
would be primna facie lianble. But the hold-
ing seems to be upon the principle that a
partial loss would be only a damage to the
entire lot or package, Laughlin v. Railway
Co.. 28 Wis. 204; Railway Co. v. Holloway,
9 Baxt. 188. In the case of Railway Co. v,
McIntosh, 73 Ga. 532, where a passenger’s
bnﬁizn e, checked through, was lost, it was
held that the last road was liable, not with-
standing the first road would also be liable,
as had been before decided by the same
court. Jones v. Screven, 02 Ga. 317. Of
course, the receiving company may shift
responsibility by showing that the freight
was delivered to its connecting line ;: and so
may the delivering company, of damaged
goods, by making proof that it received the
ﬁoods in a damaged condition. Shaefer v,

ailroad Co., 60 Ga. 39; Dixon v. Railroad
Co., 74 N. C. 538; Leo v. Railway Co., 30
Minn. 438; Smi 1 v. Railway Co., 43 Barb.
225; Railroad Co. v. Kirkwood, 45 Mich. 51 ;
Hutch. Carr., §§ 760, 761 ; Schouler Bailm.,
§608. In a case like the one at bar, where it
is shown that the jewelry contained in a
locked trunk was a total loss, and was never
delivered at destination in any condition, it
would be more in consonance with the prin-
ciple upon which the distinction rests to hold
the receiving company liable. If there isto
be a presumption at all, it ought to be against
the com(}m.ny who is proved to have received
the good~ rather than the company who has
not beel
them, in any condition. When defendaunt
received the goods it became liable to carry
them, and deliver them, to the next line, but
was not liable for the further carriage, under
the contract. The contract specially except-
ed such liability. In the absence of all
testimony explaining the loss, it devolved
upon defendant to show that the loss fell
within the exception. It is impossible to say
that the exception exists. This being so,
and the reason of the rule authorizing a pre-
sumption against the last carrier having no
apghcation in case of a total loss, we think
defendant should be required to show that
the contracted exception applies. The trunk
was delivered, locked and st;ra.pped as it was
at first, and there was nothing in its appear-
ance to indicate that it had been tampered
with—nothing to cause the last or inter-
mediate carriers to inquire, or to give them
any notice, as in case of damage or injury.
Under the circumstances of this case, we
conclude that the onus was upon defendant
to show that it came within the exception
stipulated in the ticket contract. Ryan v.
Railway Co., 65 Tex. 14. But see Railway
Co. v. Adams, 78 id. 372,

CHARTER-PARTY — See Ships and
Shipping 3.

CHEQUE—See Bills and Notes 11. ~

aown to have had possession of’
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COMPANIES — SEE ALSO Rajl
wAY CodMPANIES (BoNnDS) 1.

1. JoiNT Stock COMPANY — (o).
PANIES’ AcT, 1862-83 (IMPERIAL) —

WINDING-UP ACT—LIQUIDATOR, STi-

TUS OF, BEFORE CANADIAN CouURTs—
INTERVENTION — DEPOSIT — Salsik
ARRET.

Held, where Canadian creditors of
a joint stock company incorporated
under the (Tmperial) Companies’ A,
1862-83, are proceeding to execute g
judgment obtained in the courts of
this province upon assets of the com

‘pany situated within the provineeq

liquidator named in Great Britain to
the voluntary winding-up of such com
pany cannot intervene and demand
that the company’s assets be removed
to Great Britain, to be there by him
distributed iz accordance with the
provisions of the said Companies’ Act,
Queare, has such liquidator any standt.
ing before the courts of this provinee,
Quebec Bank v. Bryant et al, Quebee,
S. C. 1893. (Leg. News).

2. (&) ProdMO1ION — DIRECTORS —
LIABILITY OF FOR PROMOTION Ex-
PENSES.

‘Where parties -lend their names as
provisional directors to a projected
company, in order to obtain an Act of
Parliament to incorporate the same,
and who sign the petition to that
effect, they are liable for the fecs of
the solicitor whose services have been
retained to promote the company.
Augé v. Corneillier, Montreal 1892, Q.B.
in Appeal. (Leg. News).

2. (b) LIABILITY OF PRODMOTORS FOR
PROMOTION EXPENSES—PARTNERSHIP
—ONTARIO COMPANY.

This was a claim by I, for $1,800
being the half of $3,600 paid by himin
satisfaction of a judgment against an
association called the ¢ Home Benefit
Life Association ”? of which E. and
four others and D. were promotors.
This company owing to the refusal of
the Inspector of licenses to granta
license, never did any business, and the
debts incurred by it arose from promo
tion expenses. E. claimed that under
the law of Ontario, in which province
the association was. organized, as well
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as of this province they were liable as
partners under a certain declaration
signed by them, and that D. was bound
to indemnify him for the half of the
amount paid out by him, the other
promotors having become insolvent.

D. contested this action on the
grounds that under the law of Ontario,
the fact of signing suech declaration
does not constitute the parties thereto
partners, and he was therefore not
liable as a partner ; that he never had
any interest in the association, but
simply lent his name as promotor, it
being understood that when the asso- |
ciation was organized he should retire !
and not incur aay further risk or lia- |

" ility and that at a meeting of pro-
moters heinsisted upon his resignation |
being accepted. It was accordingly !
accepted by resolution on 9th Deec.
1889 discharging him from any lia- !
bility which may have been incurred.

Held, that in order to hold the de-
fendant as a partner, either towards
his associates or towards third parties,
it must be shown that it was the inten-
tion of the co-adventurers to form a
partnership. Reid v. MacFarlane,
(1893) B. R. Q. 130.

That, under the facts of the case,
vhere the parties signed a deelaration
under Rev. Stats. Ont., c. 172 for the
purpose of carrying on the business of
life insurance, and were prevented
fiom doing so by the refusal of the
Inspector of Insurance to issue a li-
cense, one of the signers of the decla-
ration who was- compelled to pay the
debts incurred by him in promoting
the company cannot hold the others
liable to contribution as partners. Ellis
v. Drummond, Montreal, 8. C. April
186 1893. Davidson, J.

Yote.

See Uentral City Sav. Bank v. Walker, 5
N Y. 424,

Fuller v. Rowe, 57 N. Y. 23

Lindley Comp., p. 143-4.

“;;)zgd v. Duke of Argyll, 6 Man. & Gran-
ger 928,

McEwan v. Campbell, 2 McQueen’s App.
Cas, 109,
2Morawetz Priv. Corp. sec. 748.

Taylor Priv. Corp. sec. 77, 80, 81.

Barker v. Stead, 3 C. B. 946.

Gartside Coal Co. v. Maxwell, 6 Am. & Eng.
Corp. Cas. . 40,

Louis Snider Sons & Co. v. Troy, 11 Law-
s Ann, Rep. 515.

" Dewitt v. Hastings, 69 N. Y. 518. '
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Newton v. Belcher, 12 Q. B. 021.

Scott v. Berkely, 3 C. B, 923.

Cook’s Stockholder's & Corp. Law, 2nd
Edit. 1889,

Lake v. Duke of Argyll, 6 Q. B, 477,

Barnett v. Lambert, 15 M. & W. 480,

Collingwood v. Berkley, 15 C. B. N. S, 145.

Maddick v. Marshall, 17 C. B. 828.

Fay v. Noble, 7 Mass 188,

Ward v. Brigham, 127 Mass 24,

3. PURCIIASE OF Siy{ARES—SALE OF
ASSETS.

A company sold part of its assets of
an onerous nature tosome shareholders.
Part of the consideration was that the
purchasing shareholders should sur-
render their shares. The company
proposed to reduce their capital to the
extent of the surrendered shares :

Ield, that under the circumstances
this was not a purchase by the com-
pany of their own sharét? ~Reduction
allowed. IN RE Denver Hotel Co. C. A.
Revers. North, J. [1893] 1 Ch. 495.

4. DIRECTORS—LIABILITY — ULTRA
VIRES ACTS.

Directors issued debentures and
shares as fully paid to a contractor in
order that be might do certain ne-
cessary works, and in addition might
pay certain creditors sums in excess of
their just debts, and take up sharesin
the company, and otherwise benefit the
shareholders and the directors:

Heid, that the directors were liable
to return any benefit they had received,
and were, except one who had not
participated in the scheme, also liable
to make good the excessive consider-
¢tion and indemuify the company
against loss on the shares issued as
paid up. London Trust Co. v. Mackenzie,
[1893] W. N. 9.

5. DIRECTORS — QUALIFICATION —
BENEFICIAL OWNERSHIP.

A direction in articles of association
or in an Act of Parliament that a
director must, as his qualification, hold
shares ‘‘in his own right,”” does nof
mean that he must be personally and
beneficially interested in the shares.
Pulbrook v. Richmond Consolidated
Mining Co. (9 Ch. D. 610) followed
reluctantly. Howard v. Sadler, [1893]
1Q. B. 1.

6. VOTING—PROXY.
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‘Where the charter of a railroad com-
pany provides that ¢‘each share en-
titles the holder thereof'to one vote,
which votemay be given by said stock-
holder in person, or by lawful proxy,”
and the appointment is without limit-
ation, a vote by the proxy binds the
stockholder, whether exercised in his
interest or not, to thé same extent as
if the vote had been cast in person.
M. & 0. R. R. Co. v. Nicholas, Supreme
Court of Alabama, 12 Southern Rep.,
723.

7. WITHDRAWAL.

Knowingly and intentionally parti-
cipating as a stockholder in stock-
holders’ meetings held six and ten
months after giving notice of with-
drawal, constitutes a waiver of the
right to withdraw under said notice.
Decatur Building & Inv. Co. v. Neal,
Supreme Court of Alabama, 12 South-
ern Rep., 780.

CoNDITION PRECEDENT—Seé Insur-
ance, Fire 7, 8.

CONSPIRACY — MALICIOUSLY PRO-
CURING BREACH OF CONTRACT — See
Trade Unions 1.

ConsTITuTIiONAT LAW—LIQUOR LiI-
CENSE—See Intox. Liquors 1.

CONTEMPT OF COURT — SEE
ALSO BirLLs AND NOTES 9.

N: oxrRE OF THE OFFENCE — OB-
STRUCTION TO PUBLIC JUSTICE —
PowER OF CROWN TOo REMIT SENT-
ENCE—APPEAL FROM THE BAHAMAS.

‘Where aletter published in a colenial
newspaper contained criticisms on the
conduct of the Chief Justice of the
colony of such a nature that it might
have been made the subject of pro-
ceedings for libel, but was not in the
circumstances calculated to obstruct
or interfere with the course of justice
or the due administration of the law:

Held, that the same did not con-
stitute a contempt of court.

It appearing that the editor had, on
notice from the court, refused to dis-
cover the name of the writer, and had
thereupon been sentenced to fine and
imprisonment during pleasure for the
publication, and to fine or imprison-

Monthly Law Digest and Reporter.

ment for the refusal, but had bee
released by order of the Governor;

Held, (1) that the Chief Justice hag
no legal authority to require cithe
the name of the writer or the manys.
cript of the letter ; '

(2) That the Governor had, under
his commission power in the circun-
stances to remit the sentence.

There may not be imported into g
case of this kind any matter which way
not in evidence agdinst the defendant,
nor will their Lordships permit any
such matter to be laid before them. Iy
the matter of a Special Reference fron

the Bahama Islands, 1893, App. Cas. 135,

CONTRACTS — SEE ALso oy
CoRP. 1. 2. 3. 5.—RESTRAINT OF TRaDE
1. 2. — TIMBER, &EMOVAL oF —
TRADE UNION 1.—WATER COMPANIES
—WORKMANSHIP.

1. INTERPRETATION OF — RAILwiy
Co0.—DEBENTURES.

The respondents the ‘¢ Quebee Cen
tral Railway Co.”” finding themselves
in financial difficulties, it was agreed
by deed entered into on 2 April 18§
by the provisional directors on the one
part and by the appellant on the other,
that appellant who controlled the
capital stock of the company of which
he was president, in consideration o
the transfer to be made to him, of de-
bentures representing $250,000 should
pay all the debts set forth in a cer
tain schedule annexed to the deed,
saving certain debts expressly except:
ed, so as to enable the new manage
ment to get control of the company,
freed from all indebtedness, save that
excepted; that the said debentures
should be deposited with a trustee
who should transfer them to appellant
in the measure that the paymentsmade
by the latter might justify. The sche
dule aforementioned, emumerated in
the first part, the company’s debts, and
secondly the debts caused by the cor
struction of the road.

Held, (reversing the decision of
Brook, J. S. C., 14 L. N. 354) ; thatap
pellant had the right in virtue of the
above contract, to employ revenues o
the company which had acer.ed before
the date of the contract, towards liquid:
ating the company’s old debts, and




Monthly Low Digest and Reporter.

that the sum thus employed, should
g0t be deducted from his claim for
possession of the above mentioned de-
pentures. ITobertson v. Quebec Central
Ry. Co., Montreal 1893, Q. B. in Ap-

peal.

9, CONSTRUCTION — PiArOL EvI-

DENCF.

A written contract reciting that ‘‘ on
erand I promise to deliver to the
orderof F. 8800 * #* * inwall paper,
at wholesale price, good, clean, assorted
stock outof my store,’” is unambiguous,
and means that such ¢ wholesale
price”’ is to be det2rmined as of the
time demand is made for tbe paper,
and in an action for failure to deliver
the paper at such price, parol evidence
is inadmissible to show that at the
time of making the contract the parties
agreed that the wholesale price should
beas stated on a printed card then
delivered to the purchaser. Fawkner
v. Lew Smith Wall Paper Co., Iowa
Supreme Ct. May 16 1893, Alb. L. J.

The words ‘ wholesale price ” have a fixed,
certain and well-defined meaning in the
mercantile world. They mean the price
fixed on merchandise by one who buys in
large quantities of the producer or manu-
facturer, and who sells the same to jobbers,
orto retail dealers therein. Neither can it
pe successfully claimed that the written
contract leaves it a matter of doubt or un-
certainty as to what whelesale price should
be used in determining the value of the
paper.  The plaintiff or his assignor, by the
lain terms of the contract, had a right to
gemand its fulfilment whenever he chose
sotodo. The contract was by its terms to
be satisfiecd by delivery of wall paper at
wholesale price, the delivery to take place
ondemand. It was then a contract in all
respects complete and perfect as to the

rties, the subject-matter and the delivery.

¢ evidence objected to would work a
material change in the terms of the con-
tract. It shows that the paper was to be re-
weived at a price which was a%reed upon
when the contract was executed, and out-
side of the provision of the written contract.
Itmeasured the amount of paper that should
bereceived under the written contract by
the then wholesale market price, when the
written contract measured the amount of
paper to be delivered under it by the whole-
sleprice at the time of demand made for
thegoods. Whatever the law implies from
the langnage used in the writing is as much
apatt of the contract as that whichis ex-
Ymsed therein. Works v. Hershey, 35
ova, 3{3; Ewigrant Co. v. Clark, 47 id.

3; Lumber Co. v. Mead (Minn.), 44 N. W. |

p. 305. Hence, if the contractas expressed,
orviewed in the light of what the law thus
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implies from the language used therein, is
clear, definite, and complete, the rule applies
that it cannot be added to, varied, or con-
tradicted by extrinsic evidence. It is said
that a contract may rest lpm't;ly in writing
and partly in parol, and that in such cases
extrinsic evidence is admissible to establish
that part which is not written. This excep-
tion is as well settled as the rule itself. But
extrinsic evidence in such cases is only
admissible when that part of the contract
sought to be thus established relates to snme
matter about which the writing is silent. If
the proposed evidence is in any way incon-
sistent with the terms of the writing, such
evidence is inadmissible. Blair v. Buttolph,
72 Towa, 31; 17 Am. & Eng. Enc. Law, 443,
44437 id. 91 ; Taylor v. Galland, 3 G. Green,
22; Annis v. Annis, 61 Iowa, 220. In the case
at bar the evidence introduced related to a
matter as to which the contract itself speaks
with certainty. The legal import of the con-
tract determined that the wholesale price
therein mentioned should be ascertained as
of the date a demand and delivery of the
goods was made. It was then impossible
that in advance of that time, and at the
time the confract was made, the parties
could by parol engraft upon it a provision
inconsistent with the written contract as
interpreted by the law. While it is com-
petent in construing a contract to show the
situation of the parties, the subject-matter
of the contract, and acts of the parties under
the contract, as tending to show how they
understood it, still this cannot be done to
the extent of varying or contradicting a
written contract, when such contract is
certain, complete, and unambiguous.

3. ILLEGAL STIPULATION— VALIDITY
orF OTHER STIPULATION.

A contract for employment of miners
contained a stipulation as to certain
deductions on weighing the mineral
gotten, which the Court found were
illegal :

Held, that the illegality of this sti-
pulation did not prevent the mine-
owners enforcing another stipulation
of the contract, viz., that no miner
should leave without giving fourteen
days’ notice. Kearney v. Whitchaven
Colliery Co., C. A. [1893] 1 Q. B. 700.

4. ADVERTISEMENT — FULFILMENT
| o¥ CONDITIONS—WAGER.

The proprietors of a medical pre-
paration advertised that they would
pay £100 to any person who caught
influenza after using the preparation
I'in ana for a certain mannerand period.
A person who complied with these
conditions caught the influenza :

Held, that the above facts established
contract which was neither a con-

la
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tract by way of wagering (8 &9 V. ec.
109), nor a policy, (14 Geo. 3, c. 48, s.
2), and that the £100 was recoverable.
Carlill v. Carbolic Smoke Ball Co.,
[1892] 2 Q. B. 184 ; Aftirm, by C. A.
[1893] 1 Q. B. 257.

#. CONTRACTS BY CORRESPONDENCE
—PROPOSAL BY TELEGRAM—ACCEPT-
ANCE.

‘Where the plaintifi makes a pro-
posal by telegram, with request to
reply by telegram, and the defendant
replies by a telegram which contains
no acceptance of the proposal, but a
new proposal, and no notice that a
letter is to be written, the plaintiff
may treat his proposal as rejected,
although a letter subsequently arrives
accepting plaintiff’s proposal. Gould-
ing v. Hemmond, 54 ¥Fed. Rep., 639.

CONTRIBUTORY NEGLIGENCE — See
Negligence.

COPYRIGHT.

1. Boors—*‘Map, CHART, OR PLAN "
—PATTERN SLEEVE—SUBJECT-MATTER
—LITERARY MERIT—COPYRIGHT ACT
(3& 6 V.c.45),ss.1, 2.

The plaintiff claimed copyright in a
cardboard pattern sleeve containing a
scale for adapting it to sleeves of any
dimensions.

Held, that it was capable of copyright
under 5 & 6 V. c. 435, asa chartor plan.
Hollinrake v. Truswell, [1893] 2 ch. 377,

2. INTERNATIONAYL OCOPYRIGHT —
COPYRIGHT ACTS — IXTERNATIONAL
COPYRIGHT ACTS, 1844 TO 18S6—ENG-
LISH COPYRIGHT IN FOREIGN PAINTING
OrR Book—RIGHT OF OWNER TO SUE
FOR INFRINGEMENT WITHOUT REGIS-
TRATION UNDER COPYRIGHT ACTIS—
THE BERNE CONVENTION OF SEPT. 5,
1887 — OrDER IN CouUXxcIL OF Nov.
28TH, 1887, ADOPTING THE BERNE CON-
VENTION—FINE ARTS COPYRIGHT ACT,
1862 (25 & 26 V. c. 6S), s. 4—Copry-
RIGHT AcT, 1842 (5 & 6 V. c. 43), s.
13—INTERNATIONAL COPYRIGHT ACT,
1886 (49 & 50 V. ¢. 33), s. 6.

Held, by Charles, J., that registration
in accordance with s. 4 of the Fine Arts
Copyright Act, 1862 (25 & 26 V. c. 68),
is not necessary in order to eatitle the
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owner of the English copyright in 4
foreign painting to sue for infringe.
ment.—Sect. 6 of the Internationg
Copyright Act, 1886 (49 & 50V, ¢ 33,
enacts that *“ where an Order in Cony.
cil i3 made under the Internationg
Copyright Acts with .respect 1o any
foreign country, the author and pul
lisher of any literary or artistic work
first produced before the date at whieh
such Order comes into operation, sha)
be entitled to the same rights ayg
remedies as if the said Acts, and thj
Act and the said Order had applied to
the said foreign country at the dateof
the said production; provided that,
where any person has before the date
of the publication of an Order in Coup-
cil lawfully produced any work in the
United Kingdom, nothing in this see- -
tion shall diminish or prejudice any-
rights or interests arising from orin
connection with such production which
are subsisting and valuable at the said
date.””—Such an Order in Council wis
made on November 28, 1887, and came
into operation on December 6, 188i.
Held, by Charles, J., that the section
applies to any literary or artistic work
produced before December, 6, 1557, the
date at which the Order in Council of
November 28, 1887, cameinto operation,
whether produccd hefore or after June
23, 1886, the date of the passing of the
Act; and that theinterest contemplat-
ed by the proviso is a direct subsisting
pecuniary interest in the continuation
of the productien. Fishburn v. Holl
ingshead ([1891] 2 Ch. 371) dissented
from. Moul v. Groenings ([1891] 2
Q. B. 443) followed. ZThe Ilanfsiacug
Art Publishing Company v. Holloway.
[1893] 2 Q. B. 1.
3. INFRINGEMENT—DIRECTORY.
In a trades directory the heading
are the subject of copyright, although
the letterpress consist ounly of adver
tisements, and also the arrangementd
the advertisements, the Court holding
that it was a fair inference that the
had been composed or arrangedon the
terms that the plaintiffshould havetht
copyright in them — Copyright A
1842, s. 18. Lamd v. Evans, [1592]3(k
462 ; affirm. by C. A. [18935 1 Ch. 28
CORPORATIONS — See Companics—
Also Ry. Comp. 1.
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CRIMINAL LAW.
1. THEFT.

Where in & game of ¢ Buccarat 7’ a
player, afther having deposited a stake
iu the form of a 1,000 fr. note upon the
fable, withdraws the same npon per-
ceiving that the banker had won, under
the pretext that he had only intended
to play for 100 fr., and puts it in hlS‘
pocket, he is guilty of theft. Court of
(assation (France) 1892. Jowrnal des
Pribunanz 1892, 410.

9, ASSAULT—ATTEMPT TO.

A verdict of attempt to assault is
pob irregular. Leblanc v. Reginam,
Vontreal, Q. B. 1892. (Legal News).

3. CORONER’S JURY—PLEA OF AU-
TREFOIS ACQUIT.

The fact that the coroner’s jury
returned a verdict of accidental death
in regard to the prisoner, does not
justify the latter in pleading autrefois
aequit. Reg. v. Labelle, Montveal, Q. B.
1892. (Legal News).

4. EVIDENCE—CONFESSION.

Belore a confession can be received
in evidence of crimipality it must be
proved affirmatively that the confes-
sion was free-and voluntary, that is,
thatit was not preceded b - any induce-
ment held out by any person in au-
thority to make a statement. In this
tase the induecement was held out by
the employer of the prisoner to his
wlatives, and it was inferred, not
proved, that it was communicated te
the prisoner. No sufficient proof was
given that the confession was free.and
voluntary—Confession rejected. Reg.
v. Thompson, C. C. R. [1893] W.N. 86;
{1893} 2 Q. B. 12.

5. CARNAL EKNOWLEDGE OF GIRL
UspER THIRTEEN — MALE UNDER
FOURTEEN. .

A boy who being under fourteen is
atitled to be acquitted of the offence
fearnally knowing a girl under thir-
teen may be convicted of an indecent
skt Whether he might have been
wnvicted of an attempt at rape, guere.
Ryg.v. Williams, C. C. R. [1893] 1 Q.
B. 320.

b. MANSLAUGHTER — NEGLECT OF

Persox oF FULL AGE.

A woman living with and entirely
maintained by her aunt so neglected
her in her illness by not providing food
nor medieal and other assistance that
she died.

Ield, that the woman was properly
convicted of maunslaughter. Reg. v.
Instan, C. C. R. [1893] 1 Q. B. 450.

7. FORGERY — SIGRING NAME OF
Drab or INcaracrtaTED PERSON.

It is forgery to sign a dead person’s
name to an instrument with intent to
defraud, and a person is guilty of
forgery if, with intent to defraud, he
signs an instrument with the name of
a person who has no legal capacity to
execute it, or if he mukes a false ins-
trument by signing a fictitious name.
Brewer v. State, Court of Civil Appeals
of Texas, S. W. Rep. 41.

DAMAGES—SEE ALSO CARRIERS
OF GOooDs 2. — SHIPS AND SHIPPING
(WRONGFUL ARREST OF VESSEL) 1.

ASSAULT AND BATTERY — COLLEGE
¢ RusH .

A student who rushes upon and
injures an unsuspecting fellow student
who is not participating in a college
* rush,’ is guilty of an assault and
battery, and liable in damages, not-
withstanding the fact that he was
pushed against the plaintiff by other
students without anticipating the con-
sequences. AMarkicy v. Whitman, Sup.
Court of Indiana, 1893, 54 N. W. Rep.
763,

DEBENTURES—See Bonds.

DEED.

AcTtION TO SET ASIDE—UXNDUE IN-
FLUENCE—EVIDENCE~NOVA ScOTIA.

C., executrix under a will, brought
an action to have a deed executed by
testutor some two months before the
date of the will, set aside and can-
celled for undue influence by the
grantees, and incompetence of the
grantor to exccute it. C. alleged in
her stutement of claim that testator
was eighty years old and a man of
childlike simplicity ; that defendants,
grantees under the deed, had kept
him under their control and several
times assaulted him when he wished
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to leave their house ; and that he had
requested C. to live with'him and take
care of him until he died, which de-
fendants would not permit hexr to do.
The deed in question purported to be
in consideration of grantees paying
testator’s debts and maintaining him
for the rest of his life.

Held, affirming the decision of the
Supreme Court of Nova Scotia, that
the evidence showed that the deed was
given for valuable consideration, and
that undue influenee was not establish-
ed. C., therefore, could not maintain
her action. Appeal dismissed with
costs. Corbett v. Smith, Supreme Ct.
of Canada, May, 1893.

DEMURRAGE—STRIKE—CONSIGNEE’S
LiaBiriry—See Ships and Shipping 4.

DONATION.

UNDUE INFLUENCE — RELIGION —
CONFIDENTIAL RELATIONSHIP.

Gift inter vivos set aside on the ground
that it had been obtained by the ex-
ercise of undue inflnence under the
guise of religion :

Semble, in this case ‘it might have
been set aside on the ground of eon-
fidential relationship. Morleyv. Lough-
nen [1893], 1 Ch. 786. .

ErecTric LiGHT C0.-—USE OF POLES
—See Mun. Corp. 5.

ELECTRICITY—See Street Ry. Co. 1.
EMINENT DoMAIN—See Mun.Corp. 7.
EstorPEL—See Sale of Goods 2.

EVIDENCE—SEE ALSO CARRIERS
4 (BURDEN OF PROOF)—CONTRACTS 2
(Paror)—CRIM. LAW 4—DEED.

DECLARATIONS BY ATTORNEYS.

‘Where an attorney is retained, not
only to sue a railroad company for
damages caused by an accident, but
also to present the plaintiff’s claim to
the company, and obtain settlement of
it without suit, if possible, a letter
written by his clerk, under his direc-
tions, to an: officer of the company,
stating what purported to be the facts
in the case, in response to av inquiry
by the company, is admissible in evid-
ence for the company as a declaration
by the plaintiff as to the facts. Loomis
v. New York, N. H. & H. R. Co., Mass.,
34 N. E. Rep. 82.

EXPROPRIATION — SeB argg
MUNICIPAL CORP. 7 (MARKET STALL—
LESSEE—EJECTMENT).

Ciry OoF MONTREAL—JUST INpry.
NITY— COoSTS OF WITNESSES AND A).
vooATES —Art. 407 C. C.

1. Held, that in expropriation pro.
ceedings under the charter of the City
of Montreal, the productlon of wit.
nesses and the retaining of counsg
before the commissioners being a pe.
cessary proceeding by the expropriate
party, the expenses of such witnesses
and counsel form part of the justip
demnity to which he is entitled unde
art. 407, C. C., and should be added by
the commissioners to the price of the
property taken. Sentenne v. Cité (o
Montréal, Montréal, Q. B. 1893. (Legal
News).

2. JusT INDEMNITY—COUNTRY Rp
SIDENCE.

Held, 1. Where part of a property
occupied as a country residence is ex-
propriated for railway purposes andits
value as a country residence is thereby
greatly diminished, the true testin
estimating the indemnity to which the
owrer is entitled is, what was the con-
mercial value of the property as an
attractive country residence at the
time of the expropriation, and what’
was the depreciation in the marketable
value by reason of the expropriation
of the strip of land by the railway
company, and the intended workingof
its train service across it.

2. While the court has the right,
under the Dominion Railway Act,to
reconsider the evidence of value, and
to vary the decision of the arbitraton
or a majority of them, this power was
intended only as a check upon possible
fraud, accidéntal error, or gross it
competence, and should never be exer
cised unless in correction of an awad
which carries upon its face unmistake
able evidence of serious injust-ic;
Canada Atlantic Railway Co. v. Norri,
Montreal, Q. B. in Appeal 1892. (L&
News).

3. AWARD—INTERFER ENCE WIIH

Held, in cases of expropriation, when
the arbitrators or commissioners &
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experiencgd }iln the vg:luation ofhreal GAMBLING—SEE ALSO LOTTERY.
state, and where in addition to hear- R
ieng the opinion of the expert witnesses o G’;M\I",“NG DeBr—LOAN TO PLAYER
produced they have had the advantage LUB WAITER— NULLITY.
of examining the property to be taken, ‘Whereas the action which is refused
the court, before making an increase | under art. 1965 of the Civil Code for
or reduction of the award, will require | the recovery of gambling debts, is still
either proof of improper motives on | accorded to one who lends money to
their part, or evidence showing con- | the loser to enable him to meet his
clusively that an error has been com- | indebtedness, yet this is only on con-
mitted In fixing the amount of the | dition that the lender has not partici-
compensation. COompagnie du chemin | pated in, or in any manner whatever
de fer de Montreal & Ottawa v. Caston- been interested in the game.
quay, Montreal, Q. B. in Appeal 1893. Therefore an action ought to be re-
(Leg. News). fused to a club waiter who, having lent
4. AWARD OF ARBITRATORS—WHEN | 10 @ player during the course of a
INTERFERED WITH BY THE COURT. %ame, money which would otherwise
- ) ave gone towards his own support,
Held, in the matter of a railway ex- | has thus knowingly and intentionally
propriation, an award of arbitrators | participated in the illegal act which
who have had the advantage of viewing | the law prohibits. Chigot v. Thibault,
and examining the property takenand | Court of Cassation (France) 1892,
also the property affected by the con- | (Journal des Tribunaux, 1892, 921).

struction of the railway, should only .
be altered by the court when it is na‘%ﬁ?"UNDUE INFLUENCE—See Do-

shown that the arbitrators were in-

fluenced by improper motives, or when Goop wirL—See Restraint of Trade.

the evidence clearly and conclusively " . i .

istablishes that they erred in AXing | pops cayion AND SURBIYSHIP—Sce
. g 1.

an amount undoubtedly too high or

wndoubtedly too low. Compagnie duw | INSOLVENCY —SALE OF GooDS BY

chemin de fer de Montreal & Ottawa v. | INSOLVENT—See Sale of Goods 2.

Bertrand, Montreal, Q. B. in Appeal

1893. (Leg. News). INSURANCE.
FACTOR. ACCIDENT.
MERCANTILE AGENT —PERSON EM- 1
PLOYED TO SELL ON COMMISSION. - HORSE—WOUND CAUSED BY NAIL

. LaYING ON HIGEWAY—PLEA OF ¢“ Cas8
B., who was employed by the plain- | ForTuir ?? — L1aBILITY OF COMPANY.

iiffs to sell goods at a salary and on .
cmmission, pledged, without author- | _ Lie presence of a boat nail upon the

ity, some articles with defendants, who | Public highway cannot be regarded as
received them in good faith and in the | the result of * cas fortuit 7. Its pre-
ordinary course of business : sence there was owing %o the inad-

... | vertence or design of a third party ;
ggftz;div :;tl}x];zli;,l Bt;h(’;mns1 eggti;nz lgfg‘cgggi: consequently this accident arose from
et 1889, 5. 1. and therefore s. 2 of thte fault of third parties, and the com-
that’ Act;7a,ffor,de d no defence. The pany cannot avail 1’1',se1f of the defense
nemine of  mercantile agent ” ex- of ¢ cas fortuit.”” Touwrnaire v. Compa-
Jlaine dg Hastines v Pearso%rz Div. Gt gnie* Le Secours > Tribunal of Commerce
159, 1 Q. B 6‘72 . s DV U | of the Seine, 1892, Journal des Tribu-

» 1 Q. B. 62. nauz1892, 1302, (Gazette du Palais).
FirE INSURANCE — See Insurance

Fire 2. Poricy, CONSTRUCTION OF —
’ ¢ EXTERNAL 77 INJURY.
li&?{%&? JUDGMENT —See Interna- | A policy insured against accidents

cansed from ¢ external and visible
ForeERY—See Criminal Law 7. means,” but not against accidents
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arising from ‘ natural disease or weak-
ness or exhaustion consequent upon
disease.’”” The plaintiff injured his
kaee while stooping to pick up some-
thing from the floor. He had never
suffered from any weakness of the
kuees or knee joint :

Held, that this accident arose from
¢ external ”? means within the mean-
ing of the policy. Hamlyn v. Crown
Accidental Tnsurance Co., C. A. [1893],
1 Q. B. 750.

FIRE.

3 1.0SS PAYABLE T0 MORTGAGEES—
RiGHT TO CONSOLIDATE TWO MORT-
GAGES, ONE OF WHICH DOES NoT COVER
THE INSURED PROPERTY.

G. Mortgaged land A. to aloan com-
pany for $1,000 and afterwards mort-
gaged lands A. and B. to the same
company for $3,000. L. became the
owner of the equity of redemption in
both lands, and insured buildings on
land B, ¢ loss, if any, payable to the
company as their interest may appear.”
The $3,000 mortgage was paid off, ex-
cept the last instalment of $500, the
$1,000 mortgage was overdue, and the
8500 had become due by virtue of the
acceleration clause, as the last gale of
interest had matured, when a fire loss
amounting to $1,203.30 occurred, and
the company claimed the right to con-
solidate both the mortgages so as to
retain the whole amount of insurance
money.

Held, reversing the decisious of the
Master in Chambers and Robertson, J.,
that the insured having a legal right
to recover his insurance and not being
driven to a Court of equity to enforce
his rights, tne company could not con-
solidate the two mortgages.

The trend of modern decisions.is
against extending the doctrine of con-
solidation. In Re London & Canadian
L. & 4. Co. and Lang, Ontario, Chy.
Div. 1893, (Can. L. T.)

4. ConpIiTioNs oN Back PoLicy.

It is not necessary that the insured
should accept or sign the conditions
entered on the back of the policy, when
the policy states that these conditions
shall form part of the contract ; and if
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the insured, after receiving the cgp.
tract, does not repudiate it, but on the
contrary uses it as the basis of an g
tion to recover the amount covered by
it, he cannot object to one pari ofit
and retain the other. Simpson v, (‘e
donie Iusur. Co. of ngebec, Moutrey
Q. B. in Appeal, 1893.

5. ARBITRATION — REFERENCE T¢
ARBITERS NOT KNOWN.

A term in a poliey of insurance
requiring a reference to arbitrators, t
be hereafter chosen, to ascertain ay
amount payable on a loss before action
can be brought :—Held, valid :

Held, also, that the contract could
beenforced, notwithstanding the refer
ence was to unnamed arbitrators, as
the cause of action did not arise unti]
after the arbitration. Cealedonian In
surance Co. v. Gilmour, H. L. (S. )
[1893], A. C. 85.

6. EXPLOSION.

Where an insurance policy provide
that the insurer shall not be liable for
loss caused by ¢ explosion of any king,
unless fire ensues, and then for the
loss or damage by fire only," no liabil
ity exists for damage done by an ex
plosion produced by the ignition ofa
mateh in a room filled with illumin
ating gas. Heuer v. Northwestern Xo
tional Insurance Co., Illinois Supreme
Court, January 19, 1593, 33 N. E. Rep.
411. (Alb. L. J.)

The use of the expression, ** explosion of
any kind,” contemplates the existence of
more than one kind of explosion. Without
undertaking to make an accurate classifica-
tion, we deem it sufficient to say that one
kind of explosion is that which is produced
by the *ignition and combustion of the
agent of exFIosion,” as where a lighted
match is applied to a keg of gunpowder,an
another kind of explosion is that which does
not involve * ignition and combustion of the
agent of explosion.” as where steam, or anf
other substance, acts by expansion, without
combustion. Scripture v. Insurance Co., 1
Cush. 356. The exemption clause is broad
enough to embrace both kinds of explosion
As the present case, where it appears thats
lighted match was applied to the illumir
ating gas confined in the bascment of 3
building, furnished an instance of the fird
kind of explosion above specified, it mank
festly comes within the terms of the exemp
tion.

It is a well-sattled principle in the lawd
insurance that the proximate, and not the
remote, cause of the loss must be reganded
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in order to ascertain whether the loss is
covered by the policy or not. ** In jure non
remota causa, sed proxvima spectatur.” Lord
Bacen says: ‘It were infinite for the law to
judge the causes of causes, and their impul-
sions one of another. Thervefore it contenteth
itself with the iinmediate cause, and judgeth
of acts by that, without looking to any fur-
ther degree.” Everett v. London Assurance,
19C. B. (N. S.) 128. 'Where a lighted match
is applied to a keg of gunpowder, ov to
flluminating gas confined in a room, and an
explosion thereb{' occurs which causes dam-
age, but is not followed by combustion, the
explosion is the proximate cause of the
injury. and the lighted match is only the
remote cause. In such case, fire does not
reach the property injured, but the con-
cussion resulting from the explosion dam-
ages it. Here the goods insured were not
‘prought in contact with the fire produced by
the lighting of the match, but with the ex-
plosive power of a fireless concussion, which
caused the floor of the store in which they
were situated to fall, and thereby occasioned
the injury.

In Everett v. London Assurance, 19 C. B.
(N. S.) 126, a powder magazine, more than
half 2 mile distant from the house insured,
ignited and exploded, shattering the windows
and window frames, and damaging the
structure generally by the atmospheric con-
cussion caused by the explosion, but not
burning, heating or scorching any part of
the premises ; and it was there held that ¢ it
would be going into the causes of causes to
say that this was an injury caused by fire to
the property insured; ” that the expression,
#1055 or datnage occasioned by fire,” was to
be construed as ordinary people would con-
strue it 3 and that those words ‘“ mean loss
ordamage either by ignition of the article
consumed or by ignition of a part of the
premises where the article is.” In Caballero
v. Insurance Co., 15 La. Ann. 217, where a
five broke out in a building about two hun-
dred feet distant, causing the explosion of
gampowder, which, by the concussion of the
air, injured the building insured a(;;a,inst fire,
it was held that such a loss could not have
been within the reasonable intendment of
thﬁ' parties, and was not covered by the
policy.

In Briggs v. Insurance Co., 53 N. Y. 446,
where the policy insured certain machinery
inamill against loss by fire, and contained
aprovision like the one in the case at bar,
erempting the company from liability ** for
liss caused by * * * explosions of any
kind unless fire ensues, and then for the loss
or damage by fire only, vapors from the
works in the mill wheve the business of

wontact with a burning lamp in ‘the mill, left
here by persons repairing the machinery,
ausiog an instantaneous explosion, which
bew off the roof of the building, and blew
own the greater part of the walls and
n%ured the machinery, and also resulting in
firewhich occasioned some damage, though
Vight compared with that caused by the ex-
ltsion, and it was there held that the com-
Yy was liable for the damages caused by
e fire which followed. the explosion, but
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not for those caused by the explosion itselt,
the court saying, among other things: « The
exception, too. is general, including explo-
sions by fire as well'as others. There seems
no reason for excluding an explosion like
this from the exception.” There was no fire
prior to this explosion. The burning lamp
was not a fire within the policy. The ma-
chinery was not on fire, as such term is
ordinarily used, until after the explosion.”
So it may be said in reference to the case at
bar, that there was no fire prior to the ex-
plosion, and that the lighted wateh was not
a fire within the policy.

In Insurance Co. v. Foote, 22 Ohio St. 340,
the policy insured a stock of merchandise
against fire, and provided that the company
should not be liable for ‘‘any loss or damage
occasioned by, or resulting from, any explo-
sion whatever:;” and it appeared that a
mixture of whisky vapor and atmosphere,
coming in contact with the flame of a gas.jet
in the still-room, ignited from it, and imme-
diately exploded, setting a fire in motion
which destroyed the insured property. It
was held that the loss was from the fire
occasioned by the explosion, and that the
company was not liable for it under the
broad language of the exemption clause, but
it was at the same time held that the burning
gas-jet *‘ was not such fire as was con-
templated by the parties as the peril insured
against. The gas-jet, though burning, was
not a destructive force, against the imme-
diate effects of which the policy was intend-
ed asaprotection. Although it wasa possible
means of putting such destructive force in
motion, it was no more the peril insured
against than a friction match in the pocket
of an incendiary.” See also Roe v. Insurance
Co., 17 Mo. 301 ; Montgomery v. Insurance
Co., 16. E. Monr, 427; St. John v. Insurance
Co., 1L N. Y. 516 ; Insurance Co. v. Tweed, 7
Wall. 44; Wood Ins., § 104; Insurance Co.
v. Robinson, 64 Ill. 265; Insurance Co. v.
Dorsey, 56 Md. 70. The determination of the

uestion whether the loss is attributable to
ire, or to explosion, will sometimes depend
upon the further question, whether the fire
is an incident to the explosion or whether
the explosion is an incident to the fire. The
effects of explosion will be included in the
loss occasioned by a precedent fire producin
the explosion, if the fire is the direct an
efficient cause of the loss, and the explosion
but the incident. A loss other than by
combustion, resulting from an explosion
when the explosion itself is caused by a
destructive fire already in progress, comes
within the §eneral risk of a policy against
fire only. It is not apprehended that it
makes any_ difference, in the application of
the principle, whether the fire opembmg.as
the principle cause of the loss, and to which
an explosion occurring during 1ts progress is
a mere incident, originates in the building
where the insured property is located, or out
of it. Insurance Co. v. Dorsey, supra; In-
surance Co. v. Foote, supra; Briggs v. In-
surance Co., supra. .

In Briggs v. Insurance Co., supra, it was
said by the New York Court of Appeals:
¢« The explosion here was the principal, and
the fire the incident. In such a casetherecan

M. L. D, & R® 30,
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be no doubt that the defendant is not liable
for the damage caused by the explosion.
Where however the explosion is the incident,
and the fire the principal, a different question
would be presented. Had the building been
on five, and in the course of the general con-
flagration there had been an explosion of a
boiler, which injured some machinery that
the fire was rapidly censuming, different
views and considerations might well obtain.”

7. CONDITION PRECEDENT—ARBIT-

RATION. '

A condition in a policy required
that where a difference arose as to the
amount payable in case of fire, the
matter should be referred to arbitra-
tors fo be chosen by the parties; and
also, that before an award no action
should be brought.

Held, that an award as to damage
was a condition precedent to bringing
the action. Caledonian Insurance Co. v.
Gilmour, H. L. (Sec.) [1893] A. C. 85.

8. CONDITION PRECEDENT — WAR-
RANTY,

A policy was taken out which the
plaintiff warranted to be identical in
rate, terms, and interest with the
policies of two other companies. The
policy, as a fact, differed considerably
from both. :

Held, that the warranty was a con-
dition precedent to the existence of
any obligation, and the breach in the
warranty avoided the policy. Barnard
v. Faber, C. A.[1893] 1 Q B. 340.

LIFE.

9. SUICIDE—PROOF—FORFEITURE —

When a life insuranee policy con-
tains a clause exempting the company
from liability in the event of the in-
sured committing suicide, the burden
is upon the company of proving that
the suicide was accomplished by the
free will of the deceased.

This proof is sufficiently established
by showing that during the life of the
insured there were no indications of
his having lost his mental balance, that
the antecedents of his family give no
reason to suspect hereditary insanity,
and that during the whole life of de-
ceased, even up to the vory moment of
his death, there was nothing to lead to
the belief that his death was caused by
anything but his own free will. Sipiere
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v. Cie Aassurances la France et la Nalip.
nale, Court of Appeal, Paris, 1892,
(Jourunal des Tribunauz) 1892, 116,

10. STATEMENT OF INSURED — Sp.
MULANTS.

An applicant for insurance, i
answer to the question to what cxtent
he used alcoholicstimulants, answereg
113 None.”

Held, that proof of a single use of
liquor was not sufficient to prove the
answer untrue, but that it would he
necessary, for that purpose, to proveq
habit or custom of using such stimul-
ants. Grand Lodge A. 0. U. W. etdl.v,
Belcham, Supreme Court of Illinois, 33
N. E. Rep. 886.

MARINE.

11. CEARTERED HOMEWARD FREIGHT
— FOREIGN STATEMENT CLAUSE—
GENERAL AVERAGE.

The plaintiffs, who were owners ofa
vessel chartered to proceed to a port
in the United States, as ordered at
port of call, and there load a cargo for
the United Kingdom or Coutinent,and
deliver the same on being paid the
agreed freight, effected with the de-
fendant an insurance on ‘¢ chartered
homeward freight,” the voyage being
described in the policy as from Liver
pool to Delaware Breakwater, aud
thence to New York or one other named
port, and thence to6 any port in the
United Kingdom or Continent within
named limits, and general averag
was to be payable ‘‘as per foreiq
statementif required.’’>—The plaintifiy
vessel left Liverpool in ballust, under
the above charter, and two days after
wards, in consequence of heavy weather
causing her tanks to leak, put into
Holyhead without incurring expens
in so doing; but at that place some
expense was incurred, and, three day
later, she returned to Liverpool, wher
further expenses were incurred it
repairs, but none of the itemsof &
penditure at Holyhead or Liverpw!
were incurred for the preservation o
ship and freight. The vessel the
sailed for Delaware Breakwater, wher
she received orders for Baltimore,t
which port she proceeded, and thet
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loaded, under the charter, a ecargo
which she delivered at Barrow. By an
average statement, prepared in Lon-
don, according to the alleged provi*
sions of American law, general average
charges in respect of the expenses in-
curred in Holybead and Liverpool
were shewn amounting to 186!. 6s. bd.,
including a sum of 1641. 3s. 8d. for
wages and victualling of the orew
whilst the vessel was at Holyhead and
Liverpool. By the statement, the ship
was made to bear 1641, 9s 10d. of these
charges, and the chartered freight
(valued for the purposes of contribu-
tion at 16261.) was made to bear 211.
16s. 7d. In respect of the defendant’s
proportion (11I. 16s. 4d.) of this latter
sum, the plaintiffs brought their
action, alleging that a general average
loss had arisen, which had been pro-
perly adjusted according to American
law, and that the plaintiffs must be
treated as having econtributed to the
loss on the basis of the statement.

Heid, that, as the ship was under
charter outward bound in ballast to
load for the retaran voyage, and the
only persons interested in the ship,
and chartered freight, were the ship-
owners, the expeunses in question were
not a general average loss for which
the defendant could be liable under
the policy on chartered homeward
freight, and, as there was no necessity
for any foreign adjustment, the ¢ for-
eign statement ”’ clause had no effect.
The Brigella, 1893, P. 189.

2. CONSTRUOTION OF POLICY.

A policy of imsurance on certain
whiskies to be shipped was made ‘‘ as
per form attached,’”” and by the at-
tached form the insurer’s liability was
limited to the excess in value over
$20 per barrel, carriers to have the
right to limit their liability for loss
to 820 per barrel, and the insured to
have the right, on collecting that sum
from the carrier, to give a release from
all liability. The, body of the policy,
however, contained a provision that
any claim against the carrier for loss
should be assigned to the insurer.

Held, that the provisions of the at-
tached form must prevail over the in-
wnsistent provisions contained in the
body of the policy, and that it was no
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defense to an action on the policy that
the shipper, by accepting a bill of
lading providing that the carrier
should have the benefit of ali insurance
on the goods, had destroyed the insur-
er’s right of subrogation. St Paul
Fire & Marine Insurance Co. v. Kidd,
U.8. C. C. of App., 55 Fed. Rep. 238.

13. ATrAcHMENT OF RISK.

A policy insured goods to a port
west of Gibraltar, and thence inland
through Spain. By mistake the goods
were shipped on a vessel bound to a
port east of Gibraltar. The vessel was
lost west of Gibraltar before touching
any Spanish port.

Held, that the risk had never attach-
ed, and defendants were not liable.
Simon, Israel & Co. v. Sedgwick, C. A..,
[1893] 1 Q. B. 303.

14. AUTHORITY OF AGENT—LOCAL
USAGE.

A well-defined local usage, whereby
marine insurance agents can make
binding contracts to take effect on the
day of application, without consulting
their superiors, is presuamably known
to a foreign company engaged for
years in insurance business at the
place where the usage obtains, and is
sufficient to prevail over the private
instructions of such agents when the
ingured is in ignorance thereof, and is
without notice of facts sufficient to put
him upon inquiry. The fact that a
local agent has no power to issue
policies does not necessarily show that
he is without authority to make bind-
ing preliminary contracts of insurance.
Greenwich Insurance Co.v. Waterman,
Circuit Court of Appeals of United
States, 1893. 54 Fed. Rep. §39.

INTOXICATING LIQUOR.

1. ProMISSORY NoOT* —ACTION ON
—PLEA THAT NOTES L VEN TO LI-
CENSED HOTEL KGEPER FOR LIQUOR—
DEMURRER—LIQUOR LICENSE AcT, R.
S. MAN. 0. 90, s. 134—INTRA VIRES—
TRADE AND COMMERCE.

The plaintiff sued fto recover the
amount of two promissory notes made
by the defendant and payable to the
plaintiff.

To each of the counts in the de-
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claration the defendant pleaded that
the plaintiff .was a licersed hotel
keeper under the provisions of the
Liquor License Act, carrying on an
hotel business, and that part of the
consideration for which the note was
given to the plaintiff was for and on
account of liquor supplied by plaintiff
to the defendant in his hotel, and that
the note was received by the plaintiff
in payment for the liquor so supplied
to the defendant.

A further plea to each of the counts
alleged that the note was received by
the plaintiff as a pledge for the liquor
supplied by him to the defendant.

The plaintiff demurred to these
pleas, on the ground that they con-
fessed without avoiding the plaintiff’s
claim. .

The defence raised by the pleas in
question was founded on s. 135 of the
Liquor License Act, R. S. Mar. c. 90,
which declares that ¢ if any hotel
keeper receive in payment or in pledge
for any liquor supplied in or from his
licensed premises anything except
current money or the debtor’s own
cheque on a bank or banker, he shall
for such offence be liable to a penalty
. of $20, and, in default of payment, to
one month’s imprisonment.’’

Held, that there must be judgment
for the defendant on the demurrer.
The action was brought by the hotel
keeper who took the note, and, as
against him, the pleas demurred to
disclosed a valid defence. It was illegal
for the plaintiff to take the note sued
on from the defendant, and if it was
“illegal for him to take it, he certainly
could not hring an action against the
defendant to recover its amount.

The defendant contended that the
provision of the Liquor License Act
was ultra vires of the Legislature, be-
cause it dealt with and interfereed
with a matter relating to trade and
commerce.

Held, that the provisions of s. 134 of
the Liquor License Act are within the
jurisdiction of the Legislature as a
regulation for the good government of
licensed premises and as tending to
repress drunkenness, and it is a re-
gulation and restriction without which
any Acthaving in view both or either
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of these objects would be in a markeq
degree defective. It may be, too, that
the Legislature has authority by virtue
of its jurisdiction in matters relating
to ¢ property and eivil rights* (o
enact, as it in effect does, that 2 hotel
keeper who takes a note in payment of
liquor cannot recover on the note, just
as it has to say that an action caunnot
be brought on a note that is barred by
the Statute of Limitations. Benard v,
McKay, Manitoba, Q. B., May, 1593,
(Can. L. T.)

2. It is no defense to a prosecution
for selling intoxicating liquors that
defendant did not know that they were
intoxieating. State v. Lindoen, Iowa, 5}
N. W. Rep 1075.

INTERNATIONAL LAW.

FOREIGN JUDGMENT — PENAL Ac.
TIONS —DISTINCTION BETWEEN PUBLIC
AND PRIVATE PENALTIES.

To an action by the appellant in an
Ontario Court upon a judgment of a
New York Court against the respond-
ent under gect. 21 of New York State
laws of 1875, ¢. 611, which imposes
liability in respect of false representa.
tions, the latter pleaded that the judg
ment was for a penalty inflicted by the
municipal law of New York, and that
the action, being of a penal character,
ought not to be entertained by a foreign
Court.

Held, that the action being Ly asub-
ject to enforce in his own interest a
liability imposed for the protection of
his private rights, was remedial, and
not penal in the sense pleaded. It was
not within the rule of international
law which prohibits the Courts of one
country from executing the penal laws
of another or enforcing penalties re-
coverable in favour of the State.

Held, further, that it was the duty
of the Ontario Courtto decide whether
the statute in question was penal
‘within the meaming of the interna
tional rule so as to oust its jurisdietion;
and that such Court was not bound by
the interpretation thereof adopted by
the Courts of New York. Huntinglon
v. Attrill, 1893, App. Cas. 150.
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Jo.nT SToOK COoMPANY—See Com-
ranies 1,

JUDGE.

PoLICE DMAGISTRATE — INTEREST —
Bras—RELATIONSHIP TO INFORMANT,

This was an application to discharge
the applicant, who was confined in
gaol under a conviction and commit-
ment for an assault. At the trial ob-
jection was taken that the presiding
police magistrate had no jurisdietion
on account of relationship, but the
existing relationship was not proved.
Aftidavits were produced on the appli-
cation which showed that the grand-
father of the magistrate was a brother
to the informant’s great grandmother.
The magistrate’s affidavit in answer
stated that he had never known of
such relationship and did not believe
it existed. The informant also stated
he had no knowledge of such a rela-
tionship.

Held, that the evidence in the case
was not sufficient to prevent the police
magistrate from trying the information
on the ground of bias. There was a
clear distinction between disqualifica-
tion of a judge arising out of a pecuni-
ary interest and that from relationship,
which is a prejudice in favour of one
side or the other, an inclination of the
mind leaning to one side: Encyelo-
pedia Dictionary ; Crabb’s Synonyms,
tit. Bias ; Clark v. Schoffield, 28 N. B.
Reps. 259. .

Ex parte Joues, 27 N. B. Reps, 552,
distinguished.

Regina v. Gummer, 25 N. B. Reps.
424, referred to. Bz parte Victory,
Supreme Ct. New Brunswick, May 1893,
(Can. L. T.)

LABOR ORGANIZATIONS—See Trade
Unions.

LAw PARTNERSHIP — See Partner-
ship.

LESSEE OF MARKET STALL— EXPRO-
PRIATION—See Mun. Corp. 7.

LIBEL AND SLANDER.

1. A letter, written by one of two
rival milk  sellers, advising a
shipper to sell no more milk to‘the
other unless he has surety for his

-~
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goods, as such seller paid nothing to
his shippers, is libellous per se. Brown
v. Vannaman, 55 N.W. Rep. 183.

2. PLEA— DENIAL OF WORDS AT-
TRIBUTED—J USTIFICATION OF OTHERS.

Defendant can plead that he never
uttered the ineriminating words, but
that he said others and that those
others were justified by the circum-
tances under which they were pro-
nounced. Langelier v. Casgrain, Que-
bee, S. C. 1893.

3. INNUENDO — RELEVANCY—NEWS-
PAPER LETTER AND LEADERETTE.

A newspaper published a letter to
the editor which stated that all the
public-house keepers in a town did not
shut their shops upon New Year’s Day
as recommended by the magistrates,
and proceeded—*‘ One I will name,
and he is Mr. George Meikle, corner
of Canal Street and Princes Street, who
kept the thing in swing till ten o’clock,
at times having to control the run by
locking the doors.” In a leaderette
the editor commented upon this letter
as follows—¢ Most of the publicans
yesterday loyally observed their re-
solution to close their premises at 4
o’clock Those of the trade in the west
end of the city seem to have been par-
ticularly striet in refusing drink after
this hour. There were one or two black
sheep, however, and a correspondent
calls attention to the disgraceful scenes
which occurred at Mr. Meikle’s pre-
mises in Princes Street and Canal
Street. The magistrates, we hope, will
deal with this gentleman.”” Meikle
sued the publisher of the newspaper
for damages. .

The pursuer did not allege that any
of the statements in the letter were
untrue, but he averred that the state-
ments in the editorial comments and
the letter ‘¢ falsely, maliciously, and
calumniously represents that the pur-
suer conducted his business on the 2nd
day of January in a disorderly and
illegal manner.” It was finally con-
ceded that the letter was not action-
able.

The Court keld that under the phrase
¢ black sheep ’’ the editor did not
intend to say more than that some
public-house keepers did not follow
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the example set by the majority of the
trade ; that the words * disgraceful
scenes ’? did not refer to the manner
in which the pursuer conducted his
business, or suggest that he carried it
on in an illegal and irregular manner,
but merely pointed to the disorder
which arose in the street in conse-
quence of the pursuer’s shop being
open till a late hour; that the editor
was entitled to put forward the state-
ments in the letter as a ground for
consideration on the part of the ma-
gistrates, whether they should renew
the pursuer’s licence. The action was
dismissed as irrelevant. Meikle v. Wright,
30 Scot Law. Rep. 816.

4. SLANDER — WRONGOUS APPRE-
HENSION—PRIVILEGE — MALICE —RE-
PETITION OF CHARGE OF THEFT ON
WHICH APPREHENSION HAD FoLLOW-
ED, TO MEMBERS OF PUBLIC.

In an action of damages for slander
and wrongous apprehension the pur-
suer averred that on a date mentioned
he travelled by rail from Glasgow to
Wemyss Bay in the same compartment
as the defender. There were other
passengers in the compartment, and
the defender sat at the farthest side
from him. At Wemyss Bay he went
on board the steamer for Millport, and
the defender thereafter caused him to
be apprehended on a charge of having
stolen her watch. The defcader per-
sisted in this charge, thouglk she was
assured by some of the other passen-
gers that he was a respectable ;.erson.
On the way to Millport, after pursuer’s
apprehension, the defender frequently
repeated in a loud tone before the
other passengers that the pursuer had
stolen_her watch. The defender had
never lost her watch.

Held, that the pursuer had suffi-
ciently averred facts and circumstan-
ces from which malice might be in-
ferred, and that he was entitled to
two issues—(1) An issue (in which
malice and want of probable cause
were inserted) relating to his wrongous
apprehension ; and (2) an issue (in
which malice and want of probable
cause were not inserted) relative to
the alleged repetition of the charge of
theft to members of the public sub-
sequent to the pursuer’s apprehension.
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Douglas v, Main, 30 Scot. Law, Rep,
726.

b. LIBEL IN PLEA— ALLEGATIONS Oy
FRAUD — GooDp TFAITH — PROBABLE
CAUSE.

A plea containing an accusation of
fraud can form the basis of an action
for libel, if said plea, although per.
tinent to theissue, is made maliciously
and in the intention of injuring. It is
otherwise in the case of a plea made
in good faith and when the party
makingit had probable cause to believe
that the document attacked was traud.
ulent. Maite v. Raité, Quebee, S. C,
1893.

6. PLEADING—ALLEGATION OF Ma-
LICE.

A. complaint in an action for libel
alleged that defendant, who with two
others constituted a town board of
school trustees, before whom plaintiff’s
application for employmentasateacher
was pending, filed his written protest
before such board, objecting to plain.
tifi’s employment in *¢ false, malicious
and libellous language,’”’ viz.: *‘ For
claiming wages not due her, and
making statements which, in wmy
opinion, she knew to be false, in order
to obtain them.”

Held, that the complaint was de-
murrable because it did not allege
that the libellous words were uttered
maliciously and without probable
cause, since the word * malicious,” as
used in the complaint, applied to the
matter published, and not to the act
of publishing. Henry v. Moberly, Ap-
pellate Court of Indiana, April 12,
1893. (Alb. L. J.)

Lien—See Banks and Banking 3.

LIFE INSURANCE — See Insurance
Life.

LicensEe—See Negligence 2.

LOTTERY.

¢ MISSING WORD *? COMPETITION—~
RETURN OF CONTRIBUTION — WAGER

A paragraph was published ina
newspaper with the last word omitted.
Competitors were invited to guess the
omitted word, and send it in on3a
coupon issued with the newspapen



Monthly Law Digest and Reporter.

with one shilling. The fund so formed
was divisible among the successful
guessers. The word chosen was purely
arbitrary, and the competition involved
no skill ‘

Held, that the competition was a
lottery and illegal, that the fund was
pot impressed by any trust which the
court could administer, and semble
that, notwithstanding the illegality of
the competition, the unsuccessful com-
petitors had a right to areturn of their
contributions, but the right could only
be enforced in an action at law. Fund
paid out to the newspaper proprietor
on terms as to costs. Barclay v. Pear-
son, [1893] W. N. 25 ; [1893] 2 Ch. 154.

LoAN To0 PLAYER AT CARDS — See
Gambling.

LocAL UsAGeE—See Insurance, Marine
14,

MALICE — ARREST OF SHIP — See
Ships and Shipping 1.

ManNDAMUS — See Mun. Corp. 6.
(Public Officers).

MANSLAUGHTER — See Crim. Law 6.

MARINE INSURANCE—See Insurance
Marine.

MARKETS—INTEREST OF LESSEE OF
STALL—EJECTMENT FOR EXPROPRIA-
rioN—See Mun. Corp. 7.

MASTER AND SERVANT.

1. DuTY OoF FENCING MACHINERY—
FacTORY AND WORKSHOPS AcT 1878
(41 Vicr., CAP. 16), SEC. 5, SUB-SEC. 3
—FACTORY AND WORKSHOUPS AcT 1891
(5¢ & 55 VioT., CAp. 75), SEC. 6.

A violation of the provisions of the
Factory and Workshops Acts 1878 and
1891, in relation to the fencing of
nachinery, is fault on the part of the
owners of the factory, which will
prime facie entitle the workmen be-
longing to the factory to damages if
they have been injured in eonsequence
of the violation of the statutory pro-
visions, although they may not have
been actually engaged in the perform-
ance of the duties of their employ-
nenb ab the time of the injury. Kelly
v. Glebe Sugar Refining Company, 30
Seot. Law, Rep. 758.
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2. NEGLIGENCE — LOW OVERHEAD
RAILROAD BRIDGE.

Where a railroad maintains a bridge
over it8 track so low as to endanger
any one standing on a refrigerator or
other high car, and a brakeman, pass-
ing at night, without knowledge of the
danger, is struck and injured, the
company is liable. Pennsylvania Co.
v. Sears, 3¢ N. E., Rep. 15, Indiana
Supreme Ct., May 10, 1893.

3. LIABILITY OF MASTER—SERVANT
LENT TO ANTOHER FIRM—NEGLIGENCE.

The defendants lent a crane with a
man in charge to another firm. While
under the orders of*the other firm, the
man in charge worked the crane ae-
gligently and injured the plaintiff.

Held, that, although the man was
the defendant’s servant, yet as he was
not then under their control, they
were not responsible for his negligence.
Donovan v. Laing, Wharton and Down
Construction Syndicate, C. A. [1893], 1
Q. B., 629.

4. R1GHT T0 WOoRK DONE BY SER-
VANTS.

Canvassers were employed to obtain
advertisements in a trade directory.

Held, that after their employment
ceased, they had no right to use, for
another publication, material which
they had obtained for the purpose of
the plaintiff’s directory. Lamb v. Evans,
[1892], 3 Ch. 462 ; affim. by C.A.[1893]
1 Ch. 218.

MUNICIPAL CORPORATIONS.
1. CONTRACT.

A resolution adopted by the couneil
of amunicipal corporation, authorizing
and directing its mayor to enter into a
contract with a third person, when not
acted on by the mayor, and when no
contract is made, does not of itself
create a contract.—City of Baltimore v.
City of New-Orleans, La., 12 South.
Rep. 878,

2. CONTRACT—ULTRA VIRES.

An action will not lie against a city
for breach of contract, by the terms of
which it agrees to keep in repair a
ditch constructed by it through plain-
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tiff’s land lying outside of the corpo
rate limits, for the purposéof drainage
of certain lands within such city, since
such contract is wiltra vires.—Hamilton
v. City of Shelbyville, Ind., 33 N. E.
Rep. 107.

3. PAVING STREET—STREET RAIL-
ROAD.

Contractors, under a contract with
a city to pave a certain street, have no
power to obstruet the passage of street
cars over such street during the
paving of the same, where the contract
gives no such power, and it is shown
that such work has been, and can be,
done without such interference.—fil-
waukee St. Ry. Co. v. Adlan, Wis., 55
N. W. Rep. 181.

4. LOCAL IMPROVEMENT—NOTICE TO
RATE-PAYERS — BY-LAW — VARIANCE
FROM NOTICE—ONTARIO.

The corporation of Toronto, wishing
to counstruct, as a local improvément,
a stone roadway on one of the streets of
the city, gave notice to the owners of
the properties thereby affected as re-
quired by s. 622 (2) of the Municipal
Act, of such intended improvement, in
which notice the proposed work was the
construction of a ‘‘macadam roadway?”
on Bloor street. etc., and the payment
of the cost was to be made by special
assessment on the properties benefited,
payable “in five and twenty’’ equal
payments. By the by-law passed for
its construction the work was described
as ‘‘amacadam and granite set roadway
and stone curbing,” and the cost was
to be paid in five years. Oan anappli-
cation to quash the by-law it was not
shown that the work as described in
the by law was identical with that
mentioned in the notice.

Held affirming the decision of the
Court of Appeal (19 Ont. App. 713)
that the by-law was invalid on account
of the said variances from the notice
and it was properly quashed. Gillespie
v. City of Toronto, Supreme Ct. Canada,
May 1893.

5. BELECTRIC LIGHT COMPANY—USE
o¥ PoOLES — COMPENSATION — CON-
TRACTS OF CI1TY.

How. Stat. Mich. ch. 127, § 10, pro-
vides that companies iucornorated to
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furnish electricity and electric lights
may lay, construct, and maintain eon.
ductors for eonductmg electiicity
through the streets * with the consent
of the municipal authorities there,

‘under such reasonable regulativng ay

they may prescribe.’”” A Manistee city
ordinance provides that all poles erect-
ed in such city for electric lighting
shall be under control of the cuunc]
so far as to permit their use by other
persons for electrie lighting on pay-
ment of the reasonable portion of their
cost. It was held, that a resolution
passed by the council of such city,
empowering an electrie light company
to use the poles of another company
without fixing the limits of such use,
or regulating the manner in which each
is to string its wires, iS unreasonable
and void. Under How. St. ch. 127, §
10, as above set forth, and \Lun\tee
Cxty Charter, ch. 20, § 3, giving the
council authority to htrht the public
grounds within the c1ty, and chapter
22, § 15, giving the council control
over the placing of poles in or over the
streets, such city may make contracts
for electric lighting with individuals
as well as with corporations organized
for such purposes. Citizens' Electric
Light & Power Co. v. Sands, 55 N. W,
Rep. 452, Supreme Court of Mulngan
(Central L. Journal).

6. PuBrIic OFFICERS—MANDAMUSTO
COMPEL ACCEPTANCE OF QFFICE.

Mandamus will lie to compel aceept:
ance of municipal office by onc who,
possessing the requisite qualifications,
has been duly appointed to tho same.
Pecple v. Williams, Supreme Court of
Illinois, 1893 33 N. E. Rep. S49.

[This question hasnot been previous-
ly decided in this country (United
States.) See Merrill on Mandamus, §
145 ; Dillonon 1 \Iummpal Corporations,
4th Ed § 228, (American Law Rer.,
July 1893]

7. MARKETS—INTEREST OF LESSEE
OF STALL — EJECTMENT BY ISMINENT
Doxrain.

The lessee of a stand or stall ina
market has no such exclusive rightto
the possession of his stall as he mwht
have to a store or dwelling house rent:
ed by him. He has no right to the
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ground covered by his stall, as ground,

and be has no estate in the building,

or definite legal standing that will

enable him to recover his stall by an

action of ejectment if he should be

wrongfully put out of possession ; and
 therefore is not entitled to damages
 from @ railroad ecompany which con-
demns the market house under its
right of eminent domain. He mustlook
elsewhere for his damage. Strickland
v. Pennsylvania Railroad Company, Su-
preme Court of Pennsylvania, 154 Pa.,
31832 W. N. C., 211.

NEGLIGENCE-—SEE ALso Mas-
TER AND SERVANT—SHIPS AND SHIPP-
G 1. (CARELESS SEIZURE)—STREET
Ry. Co. 2.

1. LOADING OF STEAMER — AcCCI-
DENT—NEGLECT OF USUAL PRECAU-
110N — LIaBILITY OF EMPLOYER TO
STRANGER FOR NEGLECT OF EMPLOYEE
—~QUEBEC.

Where two stevedores are indepen-
dently engaged in loading the same
steamer, and owing to the negligence
of the employees of the one, an em-
ployee of the other is injured, the
former stevedore is liable in damages
for such injury. The failure to observe
aprecaution usually taken in and about
such work is evidence of negligence ;
GwyxNE, J. dissenting. Judgment of
the Court below affirmed. Brown v.
Leclere, Supreme Ct. of Canada, May
1893. .

2 PERSONAL INJURY —ELEVATOR
SHAFT—LICENSEE.

The occupant of premises is under
w legal duty to keep them safe from
the danger of obstructions for persons
who go there for their own pleasure
or convenience, and not at his invita-
tion, express or implied. Faris vs
Hoberg, Supreme OCt., Indiana 1893,
Cent. L. J.

The appellees were retail merchants in
the city of Terre Haute, their storehouse
fonting on Wabash avenue, and extending
rorth 141 feet and 10 inches, with an alley
onthe west 16 feet in width. In the north-
Festcorner of the building on the first floor,
%as a freight room extending north and
outh 18 feet and 11 inches, and being 7
wtand 11 inches in width. To this room
ble doors opened from said alley, and
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immediately south of this room was the
shaft of the freight elevator (where the in-
Jury was sustained), occupying the full width
of said freight room. Immediately south of
the elevator is a vestibule entrance to the
storeroom. To the elevator shaft was an
entrance on the south of 4 feet in width by
7 feet in height, and a like entrance from
the freight room 4 feet and 9 inches wide,
and directly ol)posibe the entrance from the
salesroom. The vestibule entrance to the
salesroom oponed immediately south of the
west side of the salesroom entrance to the
freight elevator, and from this entrance one
could pass behind a dry goods counter on
the right into the elevator shaft at the left,
or araund & large table laden with goods,
and through a narrow opening between said
table and said counter, to that part of the
salesrooms devoted to the walks for cus-
tomers between the counters. On the alley,
and next to the storehouse, is a walk of
stone flagging 30 inches wide, 68 feet and 10
inches long, and extending north. from
‘Wabash avenue. From the north end of
this walk to the vestibule entrance it was 40
feet and two inches, without paving. On
the occasion of appellant’s visit to appellees’
storeroom he was seeking a drayman to
haul some of his goods, not connected with
appellees’ business, and learning that John
Burns, the owner of a transfer wagon, was
in the rear of appellees’ store, went to the
alley, and saw the wagon «t the entrance to
the freight room. Going up the alley he
could not see Burns, and presuming that he
was in the building, he stepped in at the ves-
fibule entrance, e immediately turned,
facing the two openings to the elevator
shaft. and, seeing some person in the freight
room, asked for the drayman, and received
an answer from the freight room that he
was in there: At ouce appellant started
into the freight room through said openings,
and fell through the shaft, neither of the
openings to which was guarded or protected
by barriers. All of the foregoing facts are
undisputed. There are some controverted
facts as to the character of lights near the
shaft, and as to the extent of the darkness
within the shaft; facts, from theappellant’s
theory of the case, essential to the charge
of negligence against the appellees. There
were also controverted facts as toappellant’s
vision having been so obscured by the sud-
den change from thebright sunlight without,
and the softer lights and shadows within,
the building, and probably as to other mat-
ters, but alhmving reference to thequestion
of contributory negligence on the part of
the appellant. )

Taking the undisputed factsas we have
stated them, and according to them all rea-
sonable inferences in appellant’s favor, the
first inquiry naturaily suggesting itself is,
did the appellees owe to_the appellant a
duty to protect him from the dangers of the
open elevator shaft? In Railroad Co. v.
Griffin, 100 Ind. 221, it was held that *‘the
owner of premises is under no le§a1 duty to
keep them free from pitfalls or obstructions
for the accommgdation of persons who go
upon ov over them merely for their own
convenicence or pleasure, even where this is



446

1

done with his permission. In such case the
licensee goes there at his own risk, and, as
has often before been said. enjoys the
license with its concomitant perils.” Agzain,
in Thiele v. McManus, 3 Ind. App. 132, 28 N.
E. Rep. 827, it is said: “A complaint for
personal injury through negligence must
show a legal duty or obligation taward the
person injured, existing at the time and
lace of the injury, which the defendant
ailed to perform or fuifill, and that the
injury was occasioned by such failure.
Sweeny v. Railroad Co., 10 Allen, 368; Rail-
road Co. v. Griffin, 100 Ind. 221; City of
Indianapolis v. Emmehnan, 108 Ind. 330, 9
N. E. Rep, 155. Such a duty arvises ouc of
some relation existing at the tjime between
the person injured and the defendant, which
the complaint, by the averment of fact,
should show. The owner or occupant of pre-
mises isnot under any legal duty to keep
them free orsafe from the danger of obstruc-
tions, pitfalls, excavations, trap-doors or
openings in floors, for persons who go upon,
into, or through the premises, not by his in-
vitation, express or implied, but for their
own pleasure or convenience, though by his
own acquiescence or permission, and who
therefore are mere licensees. Such a visitor
en{)ys the license subject to the attendant
risks. Railroud Co. v. Griffin, supra; City
of Indianapolis v. Emmelman, supra ; Sisk
v. Crump, 112 Ind. 504, 14 N. E. Rep. 381;
Penso v. McCormick, 125 Ind. 116,25 N. E.
Rep. 156; Schmidt v. Bauer (Cal.) 22 Pac.
Rep. 256; Holmes v. Railroad Co., L. R. 4
Exch. 255 ; Matthews v. Beusel, 51 N. J. Law,
30,16 Atl. Rep. Rep. Rep. 195.” The case
before the appellate court was astronger
case for the injured plaintiff than iu the case
now before this court. It was shown that
the plaintiff fell through a hatchway located
in that. part of the storeroom used as a walk-
way, and where the customers of the de-
fendant would and did naturally go in
trading and inspecting their goods. It is not
shown that the plaintiff was one of the class
of persons invited to visit the premises,
though it is alleged in the complaint that
she was ‘properly and necessarily in said
building without fault on her part.” Of this
the court said : ““ If this be considered suffi-
cient to show that the appellee wasnot a
trespasser, it cannotberegarded as showing
that she was in the place of danger by the
invitation of the appellants, orv as showing
more than that she was a mere licensee.”
We regard the case just quoted as stronger
than the case before us, for the rveason that
the hatchway through which the injury was
sustained was located in the walkways pro-
vided for customers, and not, as in this case,
behind a counter, and as a connection
between the room to which customers were
invited and a freight room, to which there1s
no evidence, and no reasouable inference,
that the appellant was invited. It is nota
natural inference that an invitation, express
or imglied, to visit the store as a customer,
carried with it the privilege of entering the
store from an alley, and of going into a
freight room, separated by walls and cut off
from the sales room by the freight elevator.
There is no claim that there was an express
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invitation to appellant to visit the store, o
enter through the alley, or go into the freigit
room. There is no reason to infer, from ayy
evidence in the cause, or from any claim of
counsel for appellant. that he could ayy
more presume upon the right of a customg
in going into the freight room than ino the
private office or behind the.sales counterof
the appellees. An injury sustained fiom de.
fective machinery by one visiting a ¢
shaft to secure employment was held (o
create no liability, d)e visitor being only 3
licensee. Larmore v. Iron Co., 101 N, Y 3.
4 N. E. Rep. 752. In converse v. Walker, %)
Hun, 596, 1t was held that one who tonk
refuge in an hotellto escape a thunder stopy,
and was injured by a defective balcony, wys
but a licensee, and could not recover,
Bedell v. Berkey, 76 Mich. 4335, 43 N, W
Rep. 308, was an action for an injuy
sustained in falling into an elevatomr shaf
upon the defendant’s premises—a stareroun,:
and it was held that, although the plainti
visited the store oi business, if he straved
about over the premises at his own wil,
})eering into dark recesses, he was houndto
ook out for his own safety. The case of
Trask v. Shotwell, 41 Minn. 66, 42 N, W
Rep. 699, is one in most respects like the
case under consideration, but, in the one
respect of the injured person having business
upon the premises in connection with the
proprictors, much stronger than this case
The plaintiff bought goods of a wholesale
firm, and sent his nephew after them. Wiy
the messenger arrived, he was divected to
the alley door of the shipping voom, amd,
arriving there, knocked, and the door was
opened. He then gave directions to the
teamster, closed the door, and walked o
the building, and passing about. fell into the
elevator shaft, and sustained injuries from
which he died. It was held that the defend-
ant owed no duty to the deceased tokeep
the freight elevator guarded and, that the
court did not err in directing a verdict for
the defendants. In Railway Co. v. Bam
hart, 115 Ind. 399, 16 N. K. Rep. 12Litis
said by this court : * Where a person has a
license to go upon the grounds or inclosurs
of another, he takes the premises as he finds
them, and accepts whatever perils he incurs
in the use of such license; but when the
owner or occupant, by enticement. aiivw
ment, or inducement, whether expres o
implied, causes another to come upon hif
lands, he then assumes the obligation o
providing for the safety and prateciione
the persim so coming, and for any hreachd
duty in hat respect such owneror ocenpas
becomes liable for any injury which mayre
sult to the person so caused o come onohs
lands. The enticement, allurement. orindue
ment, as the case may be, must be the eguise
lent of an express or implied invitation. Met
acquiescence in the use of one's lands ks
another is not sufficient.”” Many anthorit#]
will be found cited by the courts in suppi
of the propositions we have quoied. lnid
case in review there isno claim of an &

ress invitation and we cannotl imply ¥
invitation to the appellant to there s
for a drayman from the mere fact
appellees were engaged as merchants w




their doors thrown open to purchasers, or
possibly to those who go.
‘‘ From shiop to shop,

wondering, and littering with unfolded silks
The polished counters.”

Judge Charles A. Ray, formerly of this
court, in his excellent work on the Negli-
gence of Imposed Duties (?ages 18, 19),says ;
aThe keeper of a public place of business is
tound to keep his premises, and the passage-
way to and from them, in a safe condition,
and use ordinary care to avoid accidents or
injury to those properly entering upon his

remises on business. But this rule only
applies to such parts of the building as are a
part of, or used to gain access to, or cons-
titute a passageway to and from, the busi-
ness portion of the building, and not to such
parts of the building as are used for the pri-
vate purposes of the owner, unless the party
jjured has been inducsd by invitation or
allurement of the owner, express or implied.
toenter therein.” In Bennett vs. Railroad
Co, 102 U. 8. 577, it is said (on page 584):
#]t is sometimes difficult to determine
whether the circumstances make a case of
ynvitation,” in the technical sense of that
word, as used in a large number of adjudged
cases, or only & case of mere license. *The
principle,’ says Mr. Campbell in his treatise
on Negligence, ‘appears to be that invitation
isinferred where there is a common interest
ermutual advantage, while a license is in-
jerred where the object is the mere pleasure
or benefit of the person using if.”” While
this case is cited with approval in Railway
Co. v. Barnhart, supra, we need not fully
gpprove this distinction, for here the appel-
lant went upon_ the premises on business
wholly his own; his entrance was through
an unusual passage ; the injury was sus-
{ained while entering a part of appellees’
remises not shown tohave been frequented

5 customers or visitors; and his presence
isnot shown to have been known to or ob-
served by appellees. Nor is it necessary for
us to hold, as appellees iunsist, that appel-
Lntwas a trespasser. If only a licensee,
the rule, properly applied precludesrecovery.
Wefind no error in the direction of a ver-
dict for the appellees, and the judgment of
thelower court is affirmed.

3. CONTRIBUTORY -— SLIPPING ON
SIDEWALK.

Where the snow on a building melts
ina sudden thaw, drips upon the side-
walk and freezes, and there is nothing
mnusual in the construetion of the
hiilding or sidewalk, the city is not
iable for injuries received by slipping

Monthly Low Digest and Reporter.

n the walk ; and where it appeared i
hat plaintiff has previously seen ice
orm there in the same way; that there |
was nothing o prevent his seeing the

eifhe had looked ; and that there !
room to pass without stepping on |
ke ice, he was guilty of contributory |
tgligence.  Haussman v. City of Mu-~ |
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dison, Supreme Court of Wisconsin,
May 2, 1893.

4. NEGLIGENCE—ACCIDENT CAUSED
BY AN ANIMAL TO IS KEEPER—PRE-
SUMPTION OF FAULT UPON THE PRro-
PRIETOR—PROOF NECESSARY TO DES-
TROY THAT PRESUMPTION.

The provisions of article 1385 of the
Civil Code (1) relating to injuries
caused by animals, raise against the
proprietor of an animal a presumption
of fault which can only be rebutted
by proof of ‘“cas fortuit? or contri-
butory negligence on the part of the
individual sustaining the injury.

Held thus, even where the victim of
the aceident was groom to the horse
occasioning the accident. Hillion v.
Société Coopérative de Vaugirard, Paris,
Court of Apypeal 1892, (Jowrnal des T'ri-
bunauzx, 1892) 780.

(1) Article 1385 reads as follows. (Transla-
tion): The Proprietm‘ of an animal or the

erson employing it, is liable, while it isin
s service, for all damages caused by it,
whether straying or under control.

There has been much conflicting jurispru-
dencein France on this particular point, but
it is now cousidered settled as above.

Cass, 27 Oct. 1885, 9 March, 1886. Riom. 15
Feb., 1886. Bordeaux, 3 June, 1887. Paris,
9 & 208 July, 1887. Douai, 5 March, 1890.
Rouen, 16 May, 18%0. Cass, 1st Feb., 1892,

For a case arising under the corresponding
article of the Quebec Civil Code (1055). See
Beliveau v. Martineau, M. L. R., 2 Q. B. 133.

NEGOTIABLE INSTUMENTS—See Bills
and Notes—Bouds.

NoTeEs—See Bills and Notes.

NUISANCE.

1. STATUTORY POWERS—TRAMWAY
COoMPANY STARLES. .

Held, that although the company’s
Act, by allowing the tramway to be
worked by horses, assumed that stables
would be required, yet the Act did not
expressly authorise the company to
build stables, and still less allow them
by implication to concentrate their
stabling so as to become a nuisance to
their neighbLours. Rapier v. London
Tramways Co., [1592] W. N. 165;
affirm. by C. A. [1893] W. N. 95.

NoTE--See in this connection London and
Brighton Ry Co.. v. Truman 11 App Cas.

45, where express statutory authority was
given the Co. to erect cattle vards.
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Held They could place tliem at any place
on the line they chose (in this case at
a station the adjoining residents of which
objected to the nuisance.)

2. STATUTE —Nox10Us BUSINESS”
—SMALL-POX HOSPITAL.

A temporary public hospital for
small-pox patients is not a ‘‘noxious
business,” withing a statute prohibit-
ing the establishment of -‘any offensive
trade—that is to say, the trade of
blood boiler or bone boiler, ete., or
any other noxious or offensive trade
or business.” Withington Board of
Health v. Corp, of Manchester, 68 L. T.
Rep. (N.8.) 837, Court of Appeals,
England. -

First of all let us consider who the plaintiffs
are, and what they must prove in order to
entitle them to any relief in this action.
They are the urban sanitary authority of the
district, which has beea called the Withing-
ton district, which is near Manchester. They
have certain statutory rights and statutory
duties, and unless their statutory rights are
infringed, or they are prevented from per-
forming their statutory duties, they have no
right to complain at all. That is their posi-
tion. The position of the defendants is, that
they are a municipal corporation having
some land (about one hundred acres) in the
district of which the plaintiffs are the urban
sanitary authority. And_what the defen-
dants are proposing to_do is_to build a
hospital on their own land. Now, let us
consider upon what ground the plaintiffs
can interfere with them or prevent them
from doing that. I put out of sight the
broad ground that the hospital will be a
public nuisance, because that question does
not avise in this action. That will avise in
the other action which we are told is
pending, which is in the form, I understand,
of an action by the attorney-general. There-
fore I leave that out of the question, and say
nothing at all about it, as to whether it will
or will not be a public nuisance. Apart from
that, the plaintiffs ave driven to rely upon
certain sections of the Public Health Act of
1875, and they rely, first of all,_ on section
112, which is the “noxious trade” section.
Now, before I make any observations upon
that particular section, and upon the deci-
sions which have already been_given upon
it, explaining the meaning of it, Itaust point
out that the word ‘hospital” does not occur
in the section at all, and that “hospitals and
noxious diseases” ave specially mentioned,
and specially provided for, in another group
of sections beginning with section 120—the
very next group but one. It would therefore
be rather strange if one were to find language
in section 112—general language—of such
a kind as to relate to hospitals which are
specifically mentioned and dealt with in
another part of the act; and tomy mind that
observation is extremely cogent. By Lindley,
L.J. Ifit were carried on for the purposeof
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profit by an individual, as it might be, like
the numerous private surgical hospitals iy
London, it certainly would be a husine,
then. A thing or an operation is not made
into a business because it is carrvied onfo
the purposes of a profit ; otherwise Yo might
say, if it does not produce profit it isnoty
business, whicli would be ridiculous. Thep.
fore prima. facie it seems to me it is made
out to be a business. Then upon the othe
question—is it noxious or not noiivus -]
confess I think a great deal may b said iy
favor of the view that it is noxious perse;
A ;

that the establishment of a small-pox hosyi
tal which is one of the most infectious i
seases known, and which generally doe
roduce an increase of small-pox case
in the neighborhood of the hospital by
some means or other (the means not being
quite thoroughly recognized even by medical
authority), is establishing a busines. which
in one meaning of the word, is of a noxious
kind. But then, is it a noxious busines
within the meaning of this section? The
section is one of a group which is headed
with the words “Offensive Trades.” Thenit
goes on to particularize certain trades which
certainly are as unlike the carrylng on of a
hospital as could possibly be imagined, and
it contains. no doubt, the words, at the end
of the enumeration of the particulu trade,
“any other noxious or offensive tiude, bust
ness, or manufacture.” You have got the
word “business” there put in betweenthe
words “trade” and ““manufacture,” undoubt-
edly meaning that that section is toapplyto
what are ordinarily called trades, husineses
ormanufactures. Andit gives the lovalauthe
rity a power of veto over the establishentor
commencement of atrade, business ar mame
facture which is noxious or offensive. Tagre
that it would be possible to_construe thi
section as including within the wad “bus
ness,” and possibly—I do not say mare-
within the word *noxious”. also. the esta
blishment of a small-pox hospital, if yondo
not look to the rest of thie act of Parliament.
But the very next group of sections, the ons
beginning withsection 120, is headed ~Infee
tious Diseases and Hospitals.” Then you
have a number of sections applying tohes
pitals distinctly. To my mind itis impossible
to read this actof Parliament so as toinclade
within the group of sections headed “Offen
sive Trades” the establishment of a hospita)
when you find another and separate grow
of sections actually addressed to hospitak
and to infectious discases — “‘Infection
Diseases and Hospitals”—which give
urban authority such powers as the ad
intended they should have with referencel
institutions of that kind. For that reasoe
which was not so much, I think, inis
upon by Chitty, J., it seems Lo my min
conclusive reason for coming to this result
that the proper coustruction of thisac
Parliament is that a hospital, though it ny
he a business, and though it may hea nov
business, is not within the provisins
section 112, which require the consentoit
district within which the hospital is bi
erected before it can be so erected.




PARTNERSHIP.

Liw PARTNERSHIP—ACCOUNTING—
ACTING AS EXECUTOR.

Complainant and defendant formed
a partnership ‘‘ for the purpose of
practising the law,”” and agreed to give
their ** time and talents and strength
to the prosecution of the interest of
the firm.” During the partnership
the defendant acted as executor of
several estates, with the consent of
complainant, and it did not appear
that he neglected in any way his duties
to the firm,

Held, that the commissions received
by him as executor did not belong to
the firm, sinece acting as executor does
not pertain to the practice of law.
Yetealfe v. Bradshaw, Supreme Court
of llinois, April 4, 1898. (Central Law
Journal).

It appears that on the 25th day of May,
158, the defendant was appointed one of
wo joint executors of the last will and
testament of Charles R. Bennett, deceased,
and served in that capacity until Septem-
ber 17, 1881, when the estate was settled.
The evidence tends to show that the com-
wissions to which he became entitled as
execator, and which ‘he received, amounted
to $78£.42. During the progress of the ad-
winistration the complainany was employed
by the executors to render certain legal ser-
vices, for which, according to the testimony
of the defendant, he was paid for his indi-
vidual use, and not as & part of the earnings
o the partnership, the sum of $600. The com-
phinant on the other hand, testifies that he
i fact received nothing for his legal ser-
vites, and that whatever he did wasa part
f the law business of the firm. It seems,
however, that he made no charges for
his services on the firm books, and gave
o credit on the books for the money
ived by him, if he in fact received
ny. So far as the testimony of these
itnesses is at variance, all we need say is
bat the court saw them, and heard them
etify, and from all evidence found the
uities of the case to be with the defendant
bat finding, so far as we can see, is
nitled to the credit which is ordina-
Iv given to the finding of a Court of
hancery, where the evidence is given orally
open Court, and on appeal it must be ac-
pted as conclusive unless it clearly appears
be against the weight of the evidence.
ere is nothing in the record from which
ecan say that such is the case here, and
¢ must therefore assume, not ounly that
eissues of fact thus raised by the witnesses
their testimony, so far as they have any
g upon the correctness of the decree,
erefound by the Court in favor of the de-
dant, but also that such finding, for all
epurposes of this appeal, must beaccepted
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as the true one. On the 5th day of June,
1882, the defendant was appointed adminis-
trator of the estate of William L. .Emmett,
deceased, and continued to act as such ad-
ministrator until June 4, 1887, when the
estate was settled, and he was discharged.
The complainant was also employed by him
to render legal services for that estate, and
both agree that forsuch services the com-
plainant received the sum of $125. There
is the same disagreement between them,
however, as to whether this sum was paid
him for his individual use, or as a part of
the carnings of the firm. The commissions
to which the defendant became entitled as
administrator of that estate seem to have
been something over $500, but he testifies—
and in this he does not seem to be contra-
dicted — that having paid a portion of the
claim against the estate in full, in ignorance
of the existence of a claim that was after-
wards {)resented, and which more than ex-
hausted the remaining assets in his hands,
he was compelled to use the money due him
for commissions, and more, to make good to
the new claimant what he had paid to other
creditors, and that he therefore, in fact,
retained nothing on account of commissions.
On the 12th day of September, 1883, the de-
fendant was appointed executor of the last
will and testament of John Neudecker, de-
ceased. The Neudecker estate which was
Iarge,consisted principally of personal proper-
ty. The administration involved nocontrover-
sies, and was conducted without litigation ;
the bulk of the assets, consisting of moneys
and securities, being distributed within two
months of the date of the appointment of
the executor. This estate was finally settled
December 21, 1883, — six days after the dis-
solution of the partnership between the
complainant and defendant. The commis-
sions received by the defendant, according
to his own testimony, were a little less than
$6,000.

Whether the administration of these
estates is to be regarded as firm business,
and the commissions received by the defen-
dant therefor as a part of the proceeds or
earnings of the business, must depend
chiefly, if not wholly, upon the construction
to be placed upon the partnership articles.
By those articles the complainants and
defendant associated themselves together
“for the purpose of gmcticing law,” and
they mutually promised to give their time,
talents, and strength * to the prosecution
of the interests of the ¢ firm.” Each

ledged himself not to become a candidate
or any political office, so as to become
involved in politics, during the continuance
of the firm, except by mutual consent; and
it was agreed that any omission to keep and
observe these promises and agreements by
either party should justify the other in
dissolving the partnership. We think it too
plain for argument that acceptiog an ap-

ointment as executor or gzdmlmst;x'ator of a

eceased person, and acting as such, does
not. as the term is ordinarilv understood,
pertain to the practice of the Jaw. Persons
accepting and performing the duties of trusts
of that character need not be la.wyers,.and,
as is well known, those who are appointed



450

as executors or administrators ave, in the
great majority of cases, men who do not
clong to the profession. Their duties are
usually of a business, rather than of a pro-
fessional, character. True, the administra-
tion of estates frequently requires legal
advice, and often involves more or less of
litigation, but substantially the same may be
said of all other business pursuits, and espe-
cially of all positions involving the execution
of trusts. But men are ordinarily appointed
to execute trusts because of the confidence
the donor of the trust has in the honor,
integrity, and business capacity of the ap-
pointee, rather than because of his knowl-
edge of legal principles, or his ability to carry
on litigation with success. At all events, the
execution of trusts is not, and never has
been, regarded asa part of the duties peculi-
arly pertaining to the legai profession, or as
constituting a part of what is ordinarily un-
derstood as ¢ the practice of the law.” It
cannot, therefore, with any propriety, be
claimed that the business transacted by the
defendant in his trust capacity, as executor
or administrator of the estate in question,
was a parft of the firm business, within the
contemplation of the copurtnership articles,
or that the commissions realized by him
from the execution of such trust constituted
a part of the earnings or_profits of the firm.
It seems to be admitted that, although the
copartnership was continued for several
%ears after the expiration of the term fixed
y the articles, no new articles were adopted,
and no new arrangement was made; and it
therefore follows, as a legal conclusion, that
it was continued as a partnership at will, but
subject in all respects, except as to the right
of either partner to terminate it at pleasuve,
to the terms of the copartnership articles.
If there had been an agreement, either ex-
press, or to be implied from the circura-
stances, that the commissions, to be received
by the defendant for his services as executor
or administrator should be regarded and
treated as partnership earnings, a different
result would probably follow. But, upon a
careful examination of the record, we are
unable to find that such agreement is estab-
lished by either direct or circumstantial
evidence. The fair conclusion from all the
evidence is that the defendant accepted
and executed these trusts without objection,
and even with the express approval of the
complainant, but without any agreement or
understanding, exgress or implied, that the
compensation to be received by him should
be turned over to the firm, as firm profits.
We are not unmindful of the well-settled
rule, that a partner will not ordinarily be
ermitted, for his own profit, to enter into
gusiness in competition with his firm. Thus,
he cannot, without the consent of his co-
partuer, embark in a business that will
manifestly conflict with the interests of his
firm. Nor can he clandestinely use the part-
nership property or funds in speculations
for his own private advantage, without
being required to account to his copartners
for the property and funds thus used and
for the profits. The general rule being that
each pattnershall devote his time, labor, and
skill for the benefit of the firm, he cannot
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purchase for his own use, and for the purpose
of private speculation and profit, avticles j,
which the firm deals, and, if he does so, the
profits avising thevefrom mey be claimed by
the copartners as belonging to the firn, 3
Wait, Act. & Def. 125  Thus, as said in}
Bates, Partn. § 306: ¢ If a partner speculage
with the firm fund or credit he must acegupt
to his copartners for the profits, and bearthe
whole losses of such unauthorized adveutyre
himself; and if he go into compeding buy.
ness, depriving the flrm of the skill, tiye
and diligence or fidelity he owes to it, so I
must account to the firm for the profits mage
in it. And a managing Fill‘tllel will be
enjoined from carrying on the satue busines
for his own benefit.” But the same authe
says. a little further on, that a partner mnay
traftic outside of the scope of the Lusines
for his own benefit. So, also, in Lindl. Pary,
312, the ruleislaid down as follows : ** Where
a partner carries on a business not conneci.
ing with or competing with that of the firm
his partners have no right to the profits he
thereby makes, even if he has agreed not to
carry on any separate business.’
Applying these principles to the case befor
us, we see no ground for sustaining the
complainant’s bill. The defendant, by b
coming executor or administrator, engage
in no business or enterprise which can b
regarded as in any sense in competition with
his firm, or which involved the use, for his
own advantage, of anything belonging t
the firm. True, by the copartnership articles,
he agreed to give his time, talents, and
strength to the prosecution of the firm
business; but it does not appear that he
failed, by reason of the acceptance of thos
trusts, in the performance of his agreement
in that respect. It is not shown that any
firm business suffered for lack of attention

did he accept either of these trusts clandest;
inely, or without the consent_or approvaldf
his copartner. As to the Neudecker ex
ecutorship, the complainant takes painst

rove that the will of Neudecker was draft

y himself, and that the defendant w
named therein as executor at his suggestio
and as the result of some importunity on ki
part, and that he subsequently became the
defendant’s surety on the bond given bybi
as executor. The complainant’s conseut
the defendant’s acceptance of the trustcoul
not be more clearly shown. It caunot
seen how the acceptance of these trusls
under the circumstances thus appearing,
in any sense a fraud on the partnership,
in contravention of the defendant’sduties
partner, soas to tall foran applicationoft
rules arising in such cases, as stalel abor
In view of all the evidence, we ave dispes
to hold that the only proper resultis theoa
reached by the circuit court in its decs
and the judgm:t of the app llate cu
afficming the decree, will b2 affirmed.

2, DISSOLUTION.
In the important case of Campbel

Campbell, decided in July last by the (o
of Appzal in this country (Ircland) (wh
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somehow has not been reported in any shape
ot form), an interesting question was raised
as to the interpretation of partnership arti-
cles. Yhe action was brought by the widow
of one of the two partners—George Camp-
bell—claiming an account and a sale, and the
question_as to the exaet date of the dissolu-
tion of the partnership was of vital import-
ance. The facts were simple. John and
Gevrge Campbell had entered into partners-
hip under & deed of the year 1818. That
deed, by its 46th clause, provided—* That in
case either party shall, at any time during
the continuance of this co-partnership, as-
sign, mortgage, or dispose of his sharve of
and in said joint stock and trade, or any part
thereof, to any person or persons whome-
soever, or otherwise charge or incumber the
same without the previous consent in writ-
jug of the other of them, then the said co-
parbnul'ship shall, from the time of his so
assigning, charging, mortgaging, or incum-
prancing the same, stand dissolved, and be
atan end, in like manner and with the same
provisions and arrangements consequent on
such dissolution as it the same had ceased by
effluxion of time.” As Lord Ashbourne, C.,
remarked in his judgmentin the case—* The
object of this clause was to ensure that the
partnership property should not be interfer-
ed with by one of the partners without the
consent and sanction of the other, and that
if there was anything done by one of the
partuers which could be regarded as an in-
fringment of the prohibition contained in
this clause the person who thought himself
aggrieved thereby could claim the rights
reserved 1o him by the deed in the event of
the partnership baving determined by ef-
fluxion of time.” By a subsequent deed of
the year 1883, duly registered, after reciting
that the business of the partnership was car-
ried on in certain freehold and leasehold pre-
mises held by John and George, John pur-
ported to assign all his interest in these
wemises to a trustee to hold upon trust for
ohn until his death, and after his death
upon trust for his eldest son, the defendant
Edward Campbell, his heirs, executors, ad-
winistrators, or assigns., This deed also as-
signed to the trustee all John’s share in the
%'oodwm of the business, to hold upon trust
or John during his life, and on his death—
subject to an annuity of £300 for the life or
lives of such of his children as he or his wife
night appoint—upon trust for the said Ed-
wardCampbell. The deed of trust concluded
witha dec}lm‘aﬁon that nothing therein con-
tained was to affect the right of John Caun{)-
bell to dispose, in such way as to him should
scem meet, of the shave of the capital, or of
the mercantile stock-in-trade of the part-
neship te which he was entitled, save the
share of the freehold and leasehold heredit-
aments and premises, and that it should be
lawful for him, by deed, will, or otherwise,
to dispose of the moneys belonging to him
then or thereafter to be invested in the said
partnershig), or of the share of the stock-in-
trdeto which he was then or to which he
or his personal representative in his right
might be or become entitled. This deed was
not communicated to George.
The plaintiff contented that this was a
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violation of clause 46, and that, therefore,
the partuership was determined, not by the
death of George Campbell in 1884, but by the
exccution of this aced in 1883, The Vice-
Chancellor decided against this contention,
holding that the partnership continued down
to George's death, and the Court of Appeal
affirmed his decision. In the course of his
judgment Lord Ashbourne, C., said :—-**This
deed was an open, honest, bona fide arrange-
ment, intende(& forthe benefit of John's eldest
son. It indicates a desire only to deal with
the leascholds (which were ¢ partnership pro-
perty’) after John’s death. George Campbelil
continued until his death attending to the
business, just as before its execution, If I
am right in thinking that John had no inten-
tion ov desire to do anything affecting the
partuership until after his death, and if
George showed no desive to treat the sub-
sisting partnership relations as altered, I
thing it would be putting a forced and strong
construction on the deed of 1883 to say that
it determined the partnership under thedfth
clauseof the partnership deed of 1848.” Fitz-
Gibbon, L. J., in his judgment said :—*The
relation of partnership rests on contract,
and I think that the mere execution of this
deed, not intended by John to affect the
{Zzwt,nership, and not communicated to
reorge, did not work a dissolution nor
pnt an end to the contract of partnership
which both parties continued to regard as
subsisting. The most that can be saidis that
John'’s act dissolved the partnership uncons-
ciously. Butwhat of George ? He was equally
unconscious of the act and of itseffect. How
then was the contract of partnership put an
end to? No exr post facto dissolution was
carried out, though, perhaps, if George had
discovered the deed, and had so wished, he
might have treated itas an act entitling him
to dissolve.” 27 Ir. Law Times 3355.

PATENT,
CoO OWNERS RIGHT’S.

The fact that a co-owner of one
moiety of a patent happens to be mort-
gagee of the other moiety, does not
alter the general rule that a co-owner
of a patent is entitled to work it for
his own benefit;

Held, therefore, in an action to
redeem the mortgaged moiety, that
the mortgagee not having received
royalties was not obliged to acecount
for the proflts made while he was the
holder of the mortgage. Steers v.
Rogers. C. A. [1892) 2 Ch. 13; affirm-
ed by H. L. [1893] W. N. 76.

PAYMENT, WHAT CONSTITUTES—See
Banks and Banking 1.

PeNxAL ActioN—See International
Law.
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PHARMACY.

SALE OF POISONS — PROPRIETARY
MEDICINE—CIHILORODYNE.

Held, that chlorodyne was a poison
as it contained scheduled poisons,
notably chloroform and preparations
of opium; that it was not a patent
medicine, although so called, and
consequently it dit not come in the
exception in s. 16 in favour of patent
medicines, i.e., medicines which were
the subject of letters patent ; that its
sale must be conducted in accordance
with the regulations to be observed
on sale of poisons (s.17.) Pharmacy
Act, 1868, ss. 16, 17. Pharmaceutical
Society v. Piper. [Div. Ct. [1893] W.
N. 28; [1893] 1 Q. B, 686.

Poisoxs SALE 0F—See Pharmacy.
PorICE MAGISTRATE—See Judge.

PRESCRIPTION—INTERRUPTION OF—
See Bills and Notes 6.

i
PusLic OFFICERS—See Mun. Corp.

PRINCIPAL AND AGENT.

1. EFFECT OF POWER OF ATTORNEY
—-POWER TO BORROW MUST BE EXPRESS
— INDORSEMENT OF BILLs ¢ PER
Pro.”

Held, than an agent who is authoriz-
ed by his power to make contracts of
sale and purchase, charter vessels,
and employservants, and as incidental
thereto to do certainspecified acts, in-
cluding indorsement of bills and other
acts for the purposes therein aforesaid
but not including the borrowing of
money, cannot borrow on behalf of his
principal or bind him by confract of
loan, such acts not being necessary for
the declared purposes of the power.

Where an agent accepts or indorses
¢ per pro 2’ the taker of a bill or note
so accepted or indorsed is bound to
inquire as to the extent of the agent’s
authority ; where an agent has such
authority, his abuse of it does not
affect a bona fide holder for wvalue.
Bryant, Powis & Bryant v. La Banque
du Peuple. Bryant, Powis & Bryant v.
Quebec Bank, 1893, App. Cas. 170.

Lord MACNAGHTEN : —

The appellant in these appeals is a compa-
ny incorporated with limited liability under

Monthly Law Digest and Reporter.

the statute of the United Kingdom knowp
as the Companies Act, 1862. It was formned
in 1865 for the purpose of taking over the
business of the firm of Messrs. Biyant,
Powis & Bryant, of London, Quebec and
Montreal, lumber merchauts.

On the st of January, 1888, the company
discontinued the business of buying angd
shipping timber, which up to that tune
had carried on in Quebec in successiom ty
the firm of Bryant, Powis & Bryant, and
thenceforth the company restricted its busi.
ness in Quebec to making advances on the
security of lumber and timber, prinapally
if not solely in connection with the oper
ations of a firm of lumber merchants lm({ing
us Smith, Wade & Co.

On the formation of the company one
Charles Griftiths Davies, of Quebec, who had
been agent and attorney for the firm of
Bryant, Powis & Bryant was appointed the
agent and attorney of the company in
Canada. The appointment was contained
in apower of attorney, bearing date the 2th
of November, 1885. Davies remuined in the
regular employment of the company ata
fixed salary up to the 1st of January, 185
He then went into business on his own ac.
count, and carried on businessas broker and
general commission and_shipping agent,
under the style of ““C. G. Davies & Co.” But
he still acted for the company when ocea-
sion required, receiving commission for his
services. His power of attorney was not
revoked or withdrawn, and the company
continued to hold him out as their agent.

In February, 1890, Davies left Quebec
under the pressure of pecuniary difficulties.
It was then discovered that he had taken
advantage of his position as agent and at-
torney for the company to procure money
on thecredit of the company for his own
private purposes. The company in conse-
quence found itself exposed to heavy and
unexpected demands, and there was a good
deal of litigation, in the course of which
various points were raised, depending on
special circamstances of the particular case.

at litigation has given rise to thesetwo
appeals, which their Lordships will now
proceed to consider separately.

BRYANY, POWIS & BRYANT, LIMITED
v. LA BANQUE DU PEUPLE.

In the appeal of Bryant, Powis & Bryant,
Limited v. La Banque du Peuple the ques
tion is whether the company is to be charg-
ed with moneys obtained by Davies for his
own purposes, but borowed by him in the
name of the company and professedly on
their behalf.

The facts are not in dispute. On thelst
of October, 1889, Davies went to the bank,
who had been at one time, but who were
not then, the bankers of the company, and
asked the manager, M. Dumoulin, for a loan
of $25,000 onaccount of the company, saying
that it was required for the purpose ofare
mittance to be made by him on that dayte
the head office in London. The manage,
consented to make the advance on whats:
termed & ‘“short loan.” Davies drewache
que on the bank in thename of the company.
“per pro C. G. Davies,” for $25.0m. The
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cheque was paid as an overdraft, and as ‘
collateral security for its repayment Davies
deposited with the bank three promissory
notes, amounting together to $40,U()p, drawn
by Smith, Wade & Co., in favour of Bx-_'zm't.
Powis & Bryant, Limited, and indorsed in
their name, ““per pro C. G. Davies.”

On the 5th of the same month Davies
went to the bank again, and told the man-
ager that he found'that the sum of $25,000 !
more was required, and thereupon he obtain-
ed a further loan to that amount. The
transaction was carried out in precisvly the
same manner as the former loan, and by !
way of collateral security Davies indorsed !
and deposited three farther promissory ]
notes of Smith, Wade & Co., amouuting
together to $35,000. . |

Before the 4th of December. 1889, Davies |
paid the bank out of his own moneys $10,000
in reduction of the loan. On that” day the
six prownissory notes, which then had be-
come due, but had not been presented for
payment, were retwrned to Davies, who
gave in exchange two other promissory
notes for $25,0000 each, dated the 28th of
September, 1889, and made by Smith,\Va.de
& Co., to the order of the company, and in-
dorsed in the name of the company, * per
pro C. G. Davies.” )

For these notes Davies took the following
receipt : —

“Quebec,
“4th December, 1889.

“ Received of Messrs. Bryant, Powis &
Bryant (Limited) through their agent here
the following bills payable as collateral se-
curity for the payment of loan of ($37,000)
thirty-seven thousand dollars with interest
at 7per cent., viz, : — 3
“8., W. & Co. p. note due 31st March. 25,000
*8. W. & Co. p. note due 3lst March. 25,000

< 50,000

‘ p. Auguste Labardie,
““ pro BEmager Banque du Peuple,
‘¢ Quebec.”
Before the two notes became due the
company forbade Smith, Wade & Co. to pay
the bank, and they also gave notice to the
bank disclaiming liabikity, and calling upon
the bauk to hand over the notesto them.
When the notes fell due the bank brought
thisaction upon them against Smith. Wade
& Co. and the company. Smith, Wade & Co.
subiitted themselves to the judgment of !
the Court. The company disputed their
liability on various grounds, and they also
filed an incidental demand, claiming the
promissory notes in question as their pro-
perty.
: The case came on to be heard before An-
drews, J. Thelearned judge in an able and
claborate judgment decided in favour of the
company, on the ground that the bank had
notice that Davies was acting under a |
limited authority, and that the power of |
attorney of the 25th of November, 1885, from |
which alone Davies derived his authority,
did not authorize him to borrow money in
the name of the company.
The other grounds upon which the com- ‘

!
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pany rvesisted the claim of the bank were
rejected by the learned Judge. As the ar-
gument before their Lordships was substan-
tially confined to the question of authority,
it is not necessary to allude to them, beyond
suying that in the course of the discussion
the learned counsel for the appellant very
properly disclaimed in express and unguali-
fied terms any imputation of want of good
faith on the part of the bank or on the part
of M. Dumoulin,

On appeal, the Court of Queen’s Bench for
Lower Canada., by a majority of three to
two, reversed the decision of Andrews, J.,
and condemned the company to pay to the
bank the sum of $37,000 withinterest from
the 31st of March, 1890, and costs of suit,

The learned judges who formed the minor-
ity in the Court of Appeul adoptedandrelied
upon the judgment of Andrews, J. The
views of the majority are expressed in the
formal judgment pronounced by Cross, J.
That judgment proceeds upon the ground
that *the specific powers” granted to Da-
vies by the power of attorney ““did not ne-
cessarily imply the negation of the powers
of general agency granted to and exercised
by the said Charles G. Davies under Lhe
said power of attorney,” and that the words
used in the concluding part of the power of
attorney, which are quoted inthe judgment,
and which will be considered presently,
¢ refer not specially to said special powers,
but to the business generally of the res-
pondents” (i. e., Bryant, Powis & Bryant,
Limited), “and by their terms give the'said
Charles G. Davies a discretion to do, execute
and perform any matter or thing which in
the opinion of the said Charles G. Davies
ought to have been done or performed in or
about business of the respondents, there-
fore outside and beyond what had been
otherwise provided for by the said power of
attorney,” and consequently that Davies had
power to bind the company “and did so

ind them by his endorsation in their name
of said promissory notes and drawing the
money advanced thereon.”

On the appeal before this Board the learn-
ed counsel for the appellant did not seriously
dispute the proposition that the words “per
pro,” in the acceptance or indorsement of a
bill of exchange or promissory note amount
to an express statement that the party so
accepting or indorsing the bill or note has
only a special and limited authority, and
therefore, that a person who takes a bill op
note so accepted or indorsed 1s bound at his
peril to enquire into the extent of the
agent’s authority : Stag§ v. Elliot (12C. B.
[N.S.] 37381, per Byles, J.) Nor was it dis-
puted that powers of attorney are to be
construed strictly—that is to say, that where
an act purporting to be done under a power
of attorney is challenged as being in excess
of the authority conferred by the power, it
is necessary to shew that on a fair construe-
tion of the whole instrument the authority
in question is to be found _within the four
corners of the instrument, either in express
terms or by necessary implication. It was
pointed out, indeed, that the decisions on
which the learned counsel for the appellant
mainly relied in support of these pronositions

M. L. D. & R. 31,
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were decisions of English judges, but it was
not shewn that -there is any difference in
this respect between the law of Canada and
the lww of England. The provisions of the
Civil Code of iower lanada, and the an-
thorities which were cited to their Lord-
ships, appear to be in harmony with English
law and English anthorities.

In the result the argument was reduced to
a consideration.of the true tonstruction and
effect of the power of attorney of the 25th
of November, 1885. 1t will therefore be
necessary to state its provisions someswhat
in detail.

That instrument begins by reciting the
formation of the company, ¢ to undertake
and carry on as a successors to Messrs, W,
Bryant, F. C. Bryant and H.W. Powis, who
avere the founders of the company, the trade
and business of wooad and timber importers,
brokers, merchants and dealers, then carried
on by them in partnership together at Lon-
don, Quebee, Muntreal, and elsewhere,under
the name or style of Bryant, Powis &
Bryant, and for other purposes more parti-
cularly mentioned in the memorandum of
association of the company.” It then recites
the provisions of the articles f association
authorizing the appointment of an attorney,
and proceeds as follows: ‘“And whereas
the directors deem it desirable in thq inter-
est of the company to appoint an agent and
actorney to represent the company in
Canada aforesaid now know ye that the
company doth hereby appoint Charles
Gritliths Davies, of Desprairie Street, in the
city of Quebec, Canada, aforesaid to be the
true and lawful attorney of the company,
for and in the name on behalf of the com-
pany to enter into any contract or engage-
ment for the purchase or sale of goods and
merchandise of whatever nature or kind,
and for the charter and recharter of any
ships or vessels, and for the engagement of
all such agents, clerks and servants as may
be necessary for carrying on and conducting
the business of the said company, and to
draw and sign cheques on the bankers for
the time being of the said company, and to
draw, accept and indorse bills of exchange,
.promissory notes, bills of Iadinﬁ, delivery
orders, dock warrants, coupons, bought and
sold notes, contract notes, charter parties,
accounts, current accounts, sales and other
documents which shall in the opinion of the
said attorney require the signature or in-
dorsement of the company and also ” to sue
for and recover debts, to demand and obtain
delivery of goods belonging to the company,
and generally to act for the company inand
about the recovery of debts and the delivery
of goods in all respects as_fully and effectu-
ally as the company could itself do, to give
receipts, to bring and defend and compro-
mise actions; ‘‘also to enter into, make,
sign, seal, execute, deliver, acknowledge
and perform any contract, agreement, deed,
writing‘. or thing that may in the opinion of
the said agent or attorney be necessary or
proper to be entered into, made, signed,
sealed, executed, delivered, acknowledged,
or performed for effectuating the purposes
aforesaid or any of them and for u.h or any
of the purposes aforesaid to use the name
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of the company *’ —- then follow the worgs
quoted in the judgment of the Court of
Appeal : “and to do eaxecule and perform
any other act matler or thing whatsoever
whach onght to be done eacculted or perform.
ed or whichinthe opinion of the seiduyent
or atlorney ought to have been done e
cufed or performed in or abowl (he busi-
ness affairs of the company.”

To put it shortly, the power of attorney
authorized Davies to enter into contracfs
orengagements for three specified purposes;
(1) the purchase or sale of goods: (2 the
chartering of vessels, and, (3) the employ.
ment of agents and servants; and as inei
dental thereto, or consequential thereon, to
do certain specified acts and other acts of
the same kind as those specified. i the
instrament be read fuirly, it does not. in
their Lordships’ opinion, authorize the at-
torney to borrow money on behalf of the
company, or to bind the company by a
contract of loan. It appeavs to their Lord-
ships that the words guoted in the judg-
ment of the Court of Queen’s Bench are to
be vread in connection with the introductory
words of the sentence to which they belong,
¢ for all or any of the purposes afc ~said.”
So read, the words in question do nc. confer
upon the agent powers at large, but only
such powers as may be necessary, in addi-
tion to those previously specified, to cavey
into ecffect the declared purposes of the
power of attorney.

Their Lordships will therefore humbly agd-
vise Her Majesty that the appeal ought to
be allowed, and the judgment of Mr. Justice
Andrews restored. The ‘respondents will
pay the costs of the appeal to the Court of
Queen’s Bench and the costs of this appeal,

BRYANT, POWIS & BRYANT, LIMITED
v. QUEBEC BANK.

The question raised in the appeal of
Bryant, Powis & Bryant, Limited v. Quebee
Bank may be disposed of very shortly.

The appeal is from a decision of the Court
of Queen's Bench for Lower Canada affirm-
ing the decision of Mr. Justice Andrews,who
held the company liable to the bank in res
pect of two bills of exchange indorsed in
the name of the company, “ per proC.G.
Davies,” and discounted by the bank in the
ordinary course of business.

In the discussion at the bar it was con-
ceded by the learned counsel for the appel-
lant that the bank were bond fide holders
for value ; and the argument, as in the pre
vious case, was substantially confined to the
question of Davies’ authority.

The authority of Davies as the agent and
attorney of the company was derived from
the power of attorney of the 25th of Novem-
ber, 1885, which has been fully stated al-
ready. That instrument in terms authorizes
the attorney to indorse bills of exchang]e.
Their Lordships agree with Andrews, J,
that the fact that Davies abused his author-
ity and betrayed his trust canuot affect
boni fide holders for value of negotiable in-
struments indorsed by him apparently in
accordance with his authority.

The law appears to their Lordships tohe
very well stated in the Court of Appeal of
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the State of New York, in Tresident, &c., of
the Westfleld Bank v, Cornen (37 N. Y. R.
{10 'Liff.] 322), cited by Andrews, J., in his
judgment in another case brought by the
Quebec Bank against the company. The
passage referred to is as follows : -~ .

“ Whenever the very act of the agentis
authorzed by the terms of the power, that
is, whenever by comparing the act done by
the agent with the words of the power, the
act is in itself warranted by the terms
used, such act is binding on the constituent
as to all persons dealing in good taith with
the agent ; such persons are not bound to
inquire into facts aliunde. The apparent
authority is the real authority.”

Theiv Lordships will therefore humbly
advise Her Majesty that the appeal ought
to be dismissed with costs.

Solicitors for Bryant, Powis & Bryant,
Limited : Wilson, Bristows & Carpmael.

Solicitors for La Banque du Peuple: Bom-
pas, Bischoif & Co.

Solicitors for Quebec Bank : Ashurst, Mor-
ris & Co.

9, UNDISCLOSED PRINCIPAL, LIABI-
LITY QF.

‘Where a principal allows an agent
to act as if he were principal, the
real principal will be liable for the
acts of the agent if done within the
reasonable scope of an agent’s author-
ity in the particular business, not-
withstanding any limitations which
the real principal may have pubt on
his agent’s authority. Wattecu v. Fen-
wick, Div. Ct. [1893] 1 Q. B. 346.

RAILWAY COMPANIES—SEE
1150 CARRIERS.

1. BoxpS AND MORTGAGES.

Where a railroad company is sued
by a few minority stockholders, and a
receiver isasked, which suitis opposed
by a great majority of stockholders, it
is perfectly proper for the mortgage
bondholders, upon default in the pay-
nment of their bonds, toinstitute a fore-
closure suit, and have a veceiver
appointed, and thus to control any
litigation which might withdraw from
the corporation the mortgaged pro-
perty : and it is not fraudulent or
collusive for the officers of the corpo-
ration to admit the truth of the allega-
tions of the bondholders’ bill—Penn-
syliania Co., ete. v. Jacksonville, T. &
K. W. Ry. Co., U. §. C.C. of App.,
5 Fed. Rep. 131.

2. CARRIERS—LIABILITY AS.
The plaintiff delivered a quantity of
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apples to the defendants at their
warchouse for the purpose of shipment
by the defendants’ railway, and, on
sufficient being delivered to fill a car,
applied for a car, and was promised
one at a named date. The detendants
failed to furnish the ecar at the date
specified, and, a fire oceurring, the
apples were destroyed.

Held, Rose, J., dissenting, that the
responsibility of the defendant was
that of carriers and not of warehouse-
men, and therr“ore they were liable
for the loss sustaingd by the plaintiff.
BMilloy v. Grand Drunk Ry. Co.,Ontario.
Divisional Court, March 4, 1893.

RESPONSIBILITY OF OWNER OF AN-
IMAL UNDER ART. 1385 ConE NaAro-
LEON—See Negligence 4.

RESTRAINT OF TRADE.

1. TRANSFER OF BUSINESS — COVE-
NANT.

A covenant on transfer of a business
restraining the transferor from carry-
ing on the same trade elsewhere, held
valid, the covenant being necessary
for the protection of the purchaser and
not bheing injurious to the publie. Cove-
nants in general and partial restraint
of trade discussed. Maxim Nordenfelt
Guns and Ammunition Co. v. Nordenfelt,
(No. 1), C. A. [1893] W. N. 2; [1893]
1 Ch. 630.

2. CovENANT NOT TO KEEP A COFFEE-
HOUSE.

A grocer covenanted in his lease not
to keep a coffee-house.

Held, that by selling tea, coffee, and
other light refreshments to his custo-
mers, he committed a bréach of the
covenant. Injunction accordingly. Fitz
v. Iles, C. A. [1893], 1 Ch. 77.

SALE OF GOODS.

1. MEMORANDUM IN WRITING—SEV-
ERAL DOCUMENTS — ACCEPTANCE —
STATUTE OF FraUDs (29 CaR., 2, . 3),
s. 17.

The defendant, who carried on busi-
ness at Manchester, orally agreed to
purchase from the plaintiffs, timber
merchants at Liverpool, a guantity of
spruce deals, to be forwarded o Man-
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chester by a carrier nominated by the
defendant. An invoice of the goods
was sent by the plaintifts to the de-
fendant, and the carrier also sent an
advice note to inform him of the ar-
rival of the goods at Manchester. This
note specified the number of the deals
and stated them to be consigned by
the plaintiffs, but did not state their
price, nor refer to the invoice or any
other docament. On October 28, the
day of the arrival of the goods, and on
the following day, the defendant in-
spected them, and subsequently wrote
and signed the folldwing memorandum
on the advice note : *‘ Rejected. Not
according to representation.” On
November S, he wrote to the plaintiffs,
rejecting the goods as not being ac-
cording to contract.

Held, first, that there was not a suffi-
cient note of the bargain within the
17th section of the Statute of Frauds ;
secondly, that the proper conclusion
from the facts was that there had been
no such dealing with the goods by the
defendant as to constitute an ac-
ceptance of them by him within
the same section. Morton v. Tibbett
(15 Q. B. 428), Kibble v. Gough (38
L. T. [N.8.]204), and Page v. Morgan
(15 Q. B. D. 228) considered. Zaylor
v. Smith C. A. [1893] 2 Q. B. 65.

2. SHERIFF — ACTION AGAINST —
TRESPASS — SALE OF Goops BY IN-
SOLVENT — INTENT — BoNA FIDES —
JUDGMENT ON INTERPLEADER ISSUE—
EsToPPEL—BRITISH COLUMBIA. |,

K., a trader in insolvent cirecum-
stances, sold all his stock-in-trade to
D., who knew that two of K.’s
creditors had recovered judgment
against him. The goods so sold were
afterwards seized by the sheriff under
executions issued on judgments re-
covered after the sale. On the trial of
an interpleader issue in the County
Court the jury found that K. had sold
the goods with intent to prefer the
creditors who then had judgments, but
that D. did not know of any such in
tent. The County Court Judge gave
judgment against D., holding that the
goods seized were now his goods, and
that judgment was affirmed by the
Court in banc. D. afterwards brought
an action against the sheriff for tres-
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pass in seizing the goods, and obtained
a verdiet, which was set aside by the
Court in bane, the majority of the
Judges holding that the County Court

Jjudgment was a complete bar to the

action,

On appeal to the Supreme Court of
Canada :

Held, reversing the decision of the
Supveme Court of British Columbia,
that the evidence showed that D. pw-
chased the goods from K. in good faith
for his own benefit, and the statute
against fraudulent preferences did not
malke the sale void.

Held, also, that the County Court
judgment, being a decision of an in-
ferior Court of limited jurisdiction,
could not operate as a bar in respectof
a cause of action in the Supreme Court
and beyond the jurisdiction of the
County Court to entertain.

Held, further, that if such judgment
could be set up as a bar, it should have
been specially pleaded by way of
estoppel, in which plea all the facts
necessary to constitute the estoppel
must have been set out in detail, and
from the evidence in the case no such
estoppel could have been established.
Davies v. McMillan, Supreme Court of
Canada, May 1893.

3. SALE BY SAMPLE—INSPECTION AT
PLACE OF DELIVERY.

A dealer bought grain which he in-
spected at the place named for delivery
and sent on to a sub-purchaser, who
rejected it as not being up to sample.

Held, that the dealer had accepted
the grain and could not afterwards re-
ject it. Perkins v. Bell, C. A. [1893]1
Q. B. 193.

SALVAGE—See Shipsand Shipping 2.

SHERIFF, ACTION AGAINST — See
Sale of Goods 2.

SHIPS AND SHIPPING.

1. WRONGFUL ARREST—CRrASSANE
GLIGENTIA—MALA FIDES—IDAMAGES.

Proof of actual damage is not ne
cessary to sustain an action in a court
of Admiralty for wrongful arrest, if the
seizure of the vessel was the 1~e§uls of
mala fides, or crassa negligentia imply:
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ing malice, Semble, an action lies ab
common law for malicious arrest of a
ship by Admiralty process. The Wal-
ter D. Wallet, 1893 P. 202.

2. SALVAGE — AcTION BY OWNER
ALONE—DILATORY EXCEPTION.

IHeld, The action aceruing to the
owner, master, and crew of a salving
vessel isindivisible,and a suit brought
by the owner alone will be stayed on
dilatory exception until the master and
crew have been made parties to the
suit. Chabot v. Quebec Steamship Co.,
8. C., Quebee, 1893, (Leg. News).

3. CHARTERPARTY — EFFECT OF —
OWNER’S SUBSEQUENT LIABILITY.

The intention and effect of a charter-
party is that the owner parts with the
possession and control of the vessel to
the charterer, and provisions which
are not consistent with this intention
should be disregarded. Consequently
peither the captain nor shippingagent
is servant or agent of the owner 5o as
to render him liable either under bills
of lading or for negligence, or by rea-
son of his being registered as manag-
ing owner. Baumvoll Manufactur von
Scheibler v. Gilehrist & Co. Charles, J.
[1891] 2 Q. B. 310 ; [reversed by C. A.
[1892] 1 Q. B. 2568 ; [C. A. affirm, by
H. L. (B.) sub-nom. Baumvoll Manu-
factur von . Scheibler v. Furness, [1893]
A.C. 8.

4. DEMURRAGE—STRIKE—CONSIGN-
EE'S LIABILITY,

Where no time for unloading is fixed
by the contract, the merchant’s obliga-
tion is to use all reasonable diligence
under the circumstances which exist
ab the time of unloading, unless indeed
those eirenmstances are attributable to
his own conduet.

Held, that as the strike, which caused
the delay, was beyond the control of
the consignees, they were not liable to
the shipowner for delay, C. A. Hick v.
Rodocanachi, [1891] 2 Q. B. 626 ; affirm.
by H. L. (B.)

SLANDER~—See Libel and Slander.
Srary Pox HospriTAL—See Nuisance
2.

StaBLES—See Nuisance 1.
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STATUTE OF FrAUDs—See Sale of
Goods 1.

STORAGE OF WiHEAT- -See Bailment.
STREET RAILWAYS--SEE Af-

s0 Mu~. Corr. 3 (PAvVING) — NUl-
SANCE 1 (STABLES).

1. BLECTRICITY — STATUTORY
THORITY,

Au-

A tramway company acting under a
provisional order and using the best
known system of electrical traction.

Held, not to be liable for electrical
disturbancesin the wires of u telephone
company under license {rom the Post-
master-General. Liability of person
using electrieity for nuisance caused
by it, considered. Nutional Telephone
C’é)(.; v. Baker, Kekewich, J. [1893] 2 ¢h.
186.

2. TRANSFERS,

Where a passenger of a street-car
company- is entitled to a transfer from
one line to another, he is entitled to
the same degree of care on the part of
the company while making the transfer
as 1s required of carriers of passengers,
in guarding against injuries. Citizens
St. B. Co. of Indianapolis v. Merl, Ind.,
33 N. E. Rep. 1015.

SURETYSHIP—See Banks and Bank-
ing 1.

THEFI—AT CARDS—See Crim. Law
1.

THEFT—See Libel and Slander 4.

TIMBER.

REMOVAL OF — ! NECESSARY 7 —
AGREEMENT, CONSTRUCEION OF—OXN-
TARIO.

The plaintiff was the owner of a farm
of about a mile in breadth and five-
sixths of a mile in length. About two-
thirds of the farm was heavily wooded,
and the rest of it was cleared and
cultivated. The defendant became the
purchaser of the trees and timber upon
the land under an agreement which
provided, among other things, that
the purchaser should have ¢ full
liberty to enter into and upon the said
lands for the purpose of removing the
trees and timber at such times and in
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such manner as he may think proper,”
but reserved to the ‘plaintiff the full
enjoyment of the land * save and in so
far as may be necessary for the cutting
and removing of thetreesand timber.”’
To have removed the timber through
the wooded land at the time it was
removed wonld have involved an ex-
penditure which would have probably
amounted to a sacrifice of the greater
portion of the timber.

Held, affirming the judgment of the
coury below. 19 A. R. 176 ; that the
defendant had a right to remove the
timber by the most direct and avail-
able route, provided they acted in good
faith and not unreasonably, and the
reservation in favour of the plaintiff
did not minimize or modify the de-
fendant’s right under the general grant
of the trees, to remove the trees across
the cleared land ; Gwynne, J., dissent-
ing. Stephens v. Gordon, Supreme Ct.
of Canada, May 1893. !

TRADE MARKS.

1. OLp MARK — * PERSONS AG-
GRIEVED.”

The use of the words ‘¢ Yorkshire
Relish ”? on bottles in conjunction with
another trade-mark, and on the pack-
ing cases without the other mark :

Held, not to be sufficient use as a
trade-mark to authorize registration
as an *‘ old mark.”

Held, also, that rival traders were in
this case ‘* persons aggrieved.” Inre
Powell’s Trade Mark, Chitty,J. [1893],
‘W.N. 24; affirmed by C. A. [1893] W.
N. 78.

2. SIMILARITY.

Right of one firm to exclusive use of
a common emblem like astar consider-
ed. Trade-mark partly expunged by
roeason of position of the words *‘ trade
mark.” In re Dezter’s Application. In
re Wills’ Trade Mavk, Wright, J. [1893]
2 Ch. 262.

3. TRADE-MARK — INFRINGEMENT—
RECTIFICATION OF REGISTER — COXN-
CURRENT USER.

This was an appeal from a decision
of Kekewich, J., (1 M. L. D. &R. 416).
The plaintiffs were brewers at St.
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Neots ; they had a large export trade
in bottled beer and a small trade in
this country. The defendants were
brewers at Colchester, and they sold
bottled beer in the Bastern Counties,
but they had no export trade. Doth
pariies sold beer in the North of
London. The plaintiffs were the pro-
prietors of two marks, Nos. 20,352 and
53,522, for fermented liquors, register-
ed respectively in 1879 and 1886 as
new marks. Both of thesemarks con-
tained a picture of a fat man in top
boots and the words ‘ John Bull
Brand,” and the plaintifis’ beer had
become known to the public as ¢ John
Bull ”? beer. In 1854 the defendants
or their predecessors, knowing nothing
of the plaintiffs’ marks, began to use
for their bottled beer a label contain-
ing a somewhat similar picture of a fal
man, coupled with the words ** Joln
Bull Registered,” and they continued
to use this label after they knew of the
existence of the plaintiffs’ marks. The
defendants’ label was never registered
as 2 trade-mark, though it had been
registered at Stationers’ Hall. The
plaintiffs broughti this action to restrain
the defendants from infringing their
trade-marks, also from passing off
their beer as the plaintiffs’. The de
fendants then moved to expunge the
words ‘‘John Bull ¥ from the plain-
tiffs’ trade-marks. The motions came
on together. After the evidence was
completed, but before judgment, Ke:
kewich, J., received information that
the words ¢ John Bull > had been used
in connection with beer by a Sheflicld
firm of brewers, and from the evidence
which was then adduced it appeared
that the firm had from 1875 to 1890
used these words to describe a parti-
cularly strong beer which they sold in
Sheffield and its vicinity, but that such
user had been finally abandoned in
1890 before the date of these procecd:
ings.

Kekewich, J., held that the action
failed on the ground that the plaintifis
had not the exclusive right to the
words * John Bull,”” and he directed
those words to be expunged from their
marks. The plaintifis appealed.

Their Lordships allowed the appeal
Assuming that the Sheffield firm would
have had a right to have the words
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« John Bull Brand ” expunged from | membershipand informshisemployers

the register if they had applied in
proper time, still it was clear that,
apart from such objection, those words
were, under the Act of 1875, capable
of being added to the mark of 1879,
and as they had not been complained

|

.
{
i
1
H

that in case he is any longer retained
it will be compelled to notify all labor
organizations of the city that their
house is a non union one, and thereby
compels his discharge, is guilty of a
wrongful act; that an action will lie

of by the only persons who had a right : against it by the non-union man for

to complain, they ought to be allowed
to stand unaltered. And with regard
to the mark of 1886, that mark was
only objectionable inasmuch as it em-
bodied the mark of 1879, and it would
be idle to strike out the words in
question from the later mark without
striking them out from the first mark,
in view of the very wide disecretion
conferred upon the court by section 90
of the Trade-marks, &e., Act 1883.
The plaintiffs’ marks ought, therefore,
to be treated as duly registered trade-
marks, with the lawful addition of the
words ‘“ Johm Bull Brand.” That
being so, the conduct of the defendants
was such as to entitle the plaintiffs to
the relief they claimed in the action.
In r¢ Payne & Co.’s Trade marks.
Paine & Co. v. Daniell & Sons’ Breweries
{Lim.) Law Jowrnal 1893. Supreme
Ct. of Judicature Ct. of Appeals.

TRADE UNIONS.

1. CONSPIRACY —MALICIOUSLY PRoO-
CURING BREACH OF CONTRACT.

Collins, J., directed the jury that if
the defendants, members of a trade
union had induced persons to break
contracts made with the plaintiff and
not to enter into further contracts with
kim, although only with the object of
compelling the plaintiff to adhere to
the rules of the trade union, there
would be malice in point of law, and
the defendants would be liable in
damages.

Held, that the direction was right.
The right of action for maliciously
procuring a breach of contract is not
confined to contracts of personal ser-
vice. Temperton v. Russell (No. 2) C.
;&. [1893] W. N. 76; [1893] 1 Q. B.

13.

3. PROCURING DISCHARGE OF NON-
Us10X LABORER—BOYCOTT.

Held that a labor organization which
refuses to admit & non-union man to

|
I
!

!
!

|
|
|
!
|
|
|
|
|

the damages he has suffered in conse-
quence of such diseharge ; that such
conduct is not warranted by a statute
which authorizes the formation of
trades’ unions to promote the well-
being of the every-day life of members,
and for mutual assistance in securing
the most favorable conditions for such
members, and that where the work of
the non-union man was entirely satis-
factory to hisemployers, who intended
to retain him permanently, and he was
discharged solely hecause of the notice
received from the labor organization,
the faet that hisemyloyver reserved the

: right to discharge him at the end of

any week would not prevent him from
recovering damages from the organ-
ization for maliciously and wantonly
procuring his discharge. ILucke v.
Clothing Cutters’ & Drimmers’ Assembly,
26 Atl. Rep. 505, Maryland Gourt of
Appeals, (Central L. Journal).

The court in rendering judgment said :
“IWhen the State granted its generous sane-
tion to the formation of corporations of the
character of the appellee it certainly did not
mean that such promotion was to be secured
by making war upon the non-union laboring
man, or by any illegal interference with his
rights and privileges. The powers with
which this class of corporations are clothed
are of a. peculiar character, and should be
used with prudence, moderation and wis-
dom, so that labor in ils organized form shall
not become an instrument of wrong and
injustice to those who, in the same avenue
of life and sometimes under less favored cir-
cnmstances, are striving to provide the
means by which they can maintain them-
selves and their families. It is essential to
good government and the peace of socicty
that correct legal principles be appliedin the
consideration of all questions, for it is unde-
niably true that wrong principlescannot and
never do produce salutary remedies.”

UxpUE INFLUENCE—See Donation.
WAGER—Sece Contracts—Lottery.
WATER COMPANY.

PRIVITY OF CONTRACT—RIGHTS OF
THIRD PARTIES.

Held thata coutract between a city
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and a water company, whereby the
latter agrees to furnish water for the
extinguishment of fires, does not give
a private person, whose property is
burned up threough failure to furnish
water, any right of action therefor
against the company, since he is no
party to the contract. House v. Hous-
ton Waterwork Co., Court of Civil Ap-
peals of Texas, (Cent. L. J.)

‘WORKMANSHIP.

CLAIM FOR VALUE OF — DESTRUC-
TION OF OBJECT BEFORE ACCEPTANCE
oF WORK.

The plaintiff undertook to paintsta-
tues, for the defendant at a fixed price
for each statue the defendant furnish-
ingthe unpainted statues. A number of
thestatues, after theyhad been painted,
were destroyed by a fire which occui-
red in defendant’s premises, before the
statues had been accepted by hinr and
before he had been putin default to
receive them. ‘

Held :—That the plaintiff was not
entitled to recover from the defendant
the price stipulated for the painting.
Rozetsky v. Beullac, S. C., Montreal,
Leg. N., 1892.

WILLS.

1. MiISTAKE—ERRONEOUS RECITAL.

The testatrix in her will reciting er-
roneously that she had settied half of
a special fund on A., gave the remain-
der of the special fund to B :—Held,
that the erroneous recital did not act
as a gift to A., but it shewed an inten-
tion that B. should bave only half the
fund, the balance therefore went to the
residuary legatee of her will. In re
Bagot. Paton v. Ormerod [1893] W. N.
78.

2. CLASS, ASCERTAINMENT OF —
G1FT T0 CHILDREN—DMISTAKEIN NUI-
BER.

Gift to five unmarried daughters of
A. At the date of the will A. had
three sons and three daughters, two
daughters being unmarried : — Held,
that the words * unminarried daugh-
ters 77 were the material words, and
the gift went to the two unmarried
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daughiers. In re Duilon.
Simeon, [1893] W. N. 65.

3. LosT WILL,

Grant of letters of administration {g
the only son with consent of next of
kin until lost will should be found.—
Conditions. In the Goods of Wright
[1893] P. 31.

4. Two WILLs —ENGLISH AND Fy-
REIGN—INCORPORATION.

An Italian lady, widow of an T
glishman and domiciled in Englang,
made a will for her English property,
and afterwards, in Italy, madeanother
will, confined to her Italian property,
except that it expressly confirmed her
English will : Held, that, as the Italian
will confirmed the English will, it
must be incorporated in the prohafe.
In the Goods of Lockhart [1893] W. N,
$0.

5. Due EXECUTION OF WILL—Si6-
NATURE OF WITNESS.

A testator acknowledged his willin
the presence of two witnesses, but only
one witness was present when the will
was signed :—Held, that the will was
not duly executed. Wyatl v. Derry,
Barnes, J. [1893] P. 3.

6. CODICILS — PRACTICE —WRITING
oN Bacx oF CODICIL — BLAXNK Pikce
OF PAPER PASTED OVER Cobiciy —
ORDER FOR REMOVAL. .

A testatrix left a will and two c-
dils duly executed. She had made
various alterations in the codicils, and
among others she had written some
words at the back of the first codicil,
and had subsequently pasted a piece
of blank paper over them. The Court
made an order that the paper should
be removed, in order to ascertain what
the words were. In the Goodsof Gilberl,
1893, P. 184.

7. ADMINISTRATION WITH WILL AN
NEXED —Two WirLLs — No ExXECUTor
NAMED IN SECOND—WIFE SOLE BENE
FICTARRY — GRANT TO WIrFE — SECUR
ITIES DISPENSED WITH — PERSONAL
BoxD ONLY REQUIRED.

A testator baving duly exccuted 2
will placed it among his papers, and
being unable to find it subsequently

Plunkelt v,
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executed a second will. By both wills
pe made his wife his universal legatee,
and in his first will he appointed her
jis sole executrix; but in the second
will he made no appointment of exe-
cutrix.

Held, on a motion for probate of
poth wills, that administration ought
{o be granted to the widow, with the
last will annexed, but that she might
give her personal bond without being
required to find securities. In the
Goods of Allen, 1893, P. 184.

§. DESCRIPTION OF PROPERTY —
NBTAKE—EXTRINSIC EVIDENCE.

Where a testator devised property
a8 “ the traet of land on which I now
live,? and the particular deseription
of the same land in the will by courses
and distances shows a palpable omis-
sion, the general deseription will pre-
yail over the particular deseription,
and @ prior unattested will, proved to
be genuine, is admissible, as extrinsic
evidence, to remove the ambiguity in
the later will, and to identify the sub-
jectof the devise, since such former
will is in effect a written declaration
by the testator as to the subject-
matter of his bounty. ZThompson v.
Thompson, Supreme Court of Missouri,
1893, 21 S.W. Rep., 1085.

9. UNDUE INFLUENCE — RATIFICA-
TION.

Where a will has been obtained by
fraud and undué influence no subse-
quent ratification would validate it
vithout o formal re-execution or repu-
Wication. Haines v. Hayden, Sup. Ct.
of Mich., 1893, 54 N.W. Rep., 911.
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INSURING AGAINST ACCI-
DENTS.

The practice of insuring against
accidents is so firmly established and
apparently so prosperous, that there
is every prospect of much future
litigation turning on the words and
phrases which such policies contain.
Few persons would undertake todefine
or characterise an accident by any test
in the nature of a general rule; but
this only adds to the glorious uncer-
tainty that surrounds the business,
and makes all the work thereby caused
good for trade. It is even rumoured
that enterprising people, who find
bodily accidents so frunitful a subject-
matter for insurances, confemplate
extending their policies so as to pro-
tect one against loss of property also
through some of the common contin-
gencies of life such as burglary and
houscbreaking. They tell us there has
been a calculation made, and that the
resulf shows that there are 70,000
housebreakers who make it their chief
end in life to get at the portable pro-
perty of the careless and wealthy peo-
ple who live in houses. To maintain
those 70,000 official persons in comfort
and splendour much burgling is re-
quired, and unobody can foresec whose
turn it will be next to be the vietim,
and to be informed by a telegram ad-
drvessed to him at the seaside, that
‘“your house has been plundered or
wrecked, and that you are wanted
immediately.”> It must soothe the
feeling of all those who dislike sudden
spoliation to be informed that for a
few half-crowns they may feel quite
easy thatb no thieves will break through
and steal their little all while they are
attending garden parties or boat races
—at least, withouticompensation being
found for them.

The present form of policy of insur-
| ance against accidents often sets forth
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a great number of exceplbions, and the
language is so vague that much diffi-
culty is experienced by Courts in ap-
plying it to the facts of the particular
case, and it is only by consulting
several varieties of eéxamples that one
can be, in the least degree, confident
as to how the litigation will end. The
complication of diseases superinduced
or developed by a primary and a se-
condary cause makes the cases be-
wildering as it is so seldom that the
same group of symptoms recurs. But
the subject concerns everybody and
necessarily attracts much interest. The
litigations now occur plentifully, and
serve to give an exercise for skill in
the interpretation of popular words
and phrases. One of the standard
difficulties is to ascertain wheéther the
injury or death was caused by a parti-
cular acecident ; and another is to as-
certain whether the injury was caused
by accidental, external, and visible
means.

The earlier cases brought out the
former of these questions. Thus in
Fitton v. Accidental Death Company,
17 C. B. N. S. 122, the deceased person
had a violent fall causing rupture and
hernia, and requiring asurgical opera-
tion. 'The court held that the compa-
ny were only exempted from liability
where the hernia arose within the
system, and that death from hernia
caused solely by external violence fol
lowed by a surgical operation was not
within the exception of the policy, and
that the company were liable. In an-
other case of Smith v. Accidental In-
surance Company, L. R. 5, Ex. 305,
the policy had a condition to the effect
that the accidental injury shall be the
direct and sole cause of death. One
day the deceased, a healthy man, while
bathing his foot wounded it, owing to
a piece of the pan breaking off, and
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The court held that the company were
not liable because the policy expressly
stipulated that when erysipelas supefu
vened and death ensued, whether due
entirely or not to the desease, they
should not he liable. They said this
was a case where death did not oceur
directly from the accidental injury,
because it occurred atall events partly
in consequence of a specific disease
supervening.

The meaning and application of the
words ‘“‘accidental, external, and visi
ble means’’ often reguire much ar
gument and discussion. The word
¢ geeidental’? as used in these policies
is always difficult to Dbe defined, as
was observed by Cockburn, C. J., in
Sinclair v. Maritime Passengers Com-
pany, 3 B. & E. 478. He said that, in
the term ““aceident,’” as used in {hese
policies it may safely be assumed that
some violence, casualty or vis majoris
necessarily involved. Disease produ-
ced by the action of a known natural
cause cannot be considered accidental.
Thus disease oxr death engendered by
exposure to heat, cold, damp, the
vicissitudes of climate or atmospheri
influence, cannot properly be said to
be accidental—at all events, unless the
exposure is itself brought aboui by
circumstances which may give it the
character of accident. Thus by wi
of illustration, if, from the effects v
ordinary exposure to the element,
such as is common in the course of m)
vigation, a mariner should catch cold
and die, such death would not he acd
dental, although if, being, obliged b
shipwreck or other disaster to quit b
ship and take to sea in an open Dod
he remained exposed to wet and al
for some time and death ensued the
from, the death might properly beld
to be the result of accident. Hente1
that case, the court held su nstrokea
tural cause of death,and notan accides

hemorrhage ensued and erysipelas.




Another American case brought
outthe difficulty about accident as dis-
tingnished from voluntary acts in a
siriking way. In Southard v. Rail-
way Passengers Company, 34 Connec-
ticut R. 574, a policy insured the holder
against death or injury “by violent
adaccidental means within the mean-
jng of the contract and conditions
amnexed.” The conditions specified
sndry modes of violent injury and
eath which were excluded from the
sope of the policy. One day the
phintiff, after having insured with the
tefendants, made an appointment to
neet & man at a railway station, and,
m arriving, found the man was not
tiere.  On. inquiry at the spot, he
discovered that there was another
station of the same name three-quarters
ofa mile distant, and at the last mo-
ment he jumped off the train and
hrried to the next station. He made
wveral searches and sudden move-
nents in search of his man, and later
in the day he felt a pain in one knee.
He consulted a physician, and while
being examined, a rupture was dis-
wvered, which was attributed to the
everbion of jumping oif the car and
muping. The rupture increased and
isabled him from business, and he
himed compensation by reason of
he violent and aecidental means. On
ttion being brought, the judge held
hat the injury suffered must be shown
0 be caused by means that were acci-
ental as well as violent. The jumping
om the train and the rununing were
sbnecessary to the plaintiff’s safety,
it were voluntarily undertaken to
flees an important object which re-
nired haste ; but the judge held that
¢ injurywas not caused by accidental
ens within the meaning of the
licy. If he had slipped or stumbled
tourse of jumnping and running, the
dge said it would have been an acci-
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dent, bub as he ran voluntarily it was
not an accident, and so the plaintiff
could not recover.

In Winspear v. The accident Insu-
rance Company, 6 Q. B. D. 42, the
policy provided that if the insured
shall sustain any personal injury cauns-
ed by accidental, external, and visible
means within the intention of the
policy, and the provisions and condi-
tions therecof, and the direct effect of
such injury shall occasion the death of
the insurad within three calendar
months from the happening of the
injury, then the company would be
liable. The insured was one day cros-
sing a brook, when he was seized with
an epileptic fit, and while in such fit
he fell down in the brook and was
drowned. The deceased dit not sustain
any personal injury to occasion death
other than drowning. An action being
brought by the exe.-utor, the plaintiff
contended that the death was caused
by accidental, external, and visible
means. The defendants contended that
death was not the direct effect of an
external injury, but arose from an
epileptic fit, which was a natural
disease or exhaustion consequent on
disease, and so not convered by the
policy. The Court of Exchequer held
that the death was the result of acei-
dent, even if it had originated in
disease, and though that disease had
been preceded by another disease.
There might be several causes, but
here the fit of epilepsy had nothing to
do with the death from drowning.
The death was from immersion in the
water, and hence the case came within
the words of liability.

In a reeent Scotch case (1892), of
Clidero v. Scotitish Accident Company,
19 Court of Sessions Cases, 4th series,
853, the policy insured the deceased
against death or bodily injury caused
by violent, accidental, external, and
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visible means. One dzx‘y the plaintiff
complained of feeling a pain as of
something having ‘“given way inside,”
when he was in the act of pulling on
his stockings. He died thirty-six hours
afterwards. The medical man after
examining his body pronounced that
the proximate eause of death was
failure of the heart’s action through
pressure on the heart caused by dis-
tension of the colon, one uf the howels,
which had become obstructed. There
was no evidence of disease in any of
the organs, %nd the medical men who
examined could give no reason why
the colon had become obstructed on
the morning in question, except that
the deceased who was a stout man
must have used some extra force, when
in the act of stooping down to draw on
the stockings, and so twisted the colon
out of position. The court held that
the death had not been caused by
violent, accidental, external, and visi-
ble means. The court held that the
deceased voluntarily put his body in a
certain position when pulling on his
stocking. If, in consequence of the
strained position which he voluntarily
assumed, there occurred internal dis-
placement fromi some disturbance of
the equilibrium of the internal organs,
that would not come within the scope of
the policy. There was nothing violent,
and so the company were not liable.
The very recent case of Hamlyn v.
Crown Acecidental Insurance Company
(1893), 1 Q. B. 750, deals with a very
niceand difficult point as to the mean-
ing of external means. The policy
insured the plaintiff against ‘ any
bodily injury caused by violent acci-
dental, external and visible means,”
but there were many exceptions such
as intoxication, fits, steeplechasing, or
otherwise wantonly or negligently ex-
posing himself to any unnecessary
danger or arising from natural disease
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or weakness or exhaustion consequent
upon disease. One day the plaintif
was standing in his shop when a lady
customer and child entered. The chilzl
dropped a marble, and the plaintif
stooped to pick it up, when he wrenc).
ed his knee, and could not get i
straight again. He was disabled for
nine weeks, though he had never pre
viously suffered from weak knee. The
injury was described by the doetor
as a disloeation of the internal cartil
age of the knee joint. The plainti
claimed compensation, and the que
tion thereupon came to be whethe
the injury had been caused by externy
means. All the learning on the sub
jeet was brought to bear. The resul
was, that the Court of Appeal hel
that the injury did not come withi
the words of the policy. The Cow
said that the injury was accidenta
because the plaintiff did not mean
wrench his knee. Then it was faixl
described as something violent.
far, there was not much difficulty,b
the difflculty was to say that it wash
external means. If the injury h
been caused by reason of somethis
internal it would not be within t
policy. The Court held thab asitw
clearly not internal it must be extern
and, hence, would suit the wor
Lindley, L. J., said that the act
reaching after the marble, and {
wrench which accompanied the a
were fairly classed as external mea
So the company were held to
liable.

Thése cases abound in niceties,
by some exercise of reflection,
variety of circumstances will helpo
to form a guess as to what will het
end of the litigation in a given
(Justice of the Peace). 27 Irish
Times, 441.



DETECTION OF CRIME BY
PHOTOGRAPHY.

The detection of crime is a matter of

gseinabing interest to all but those
sho, unhappily for themselves, have
i pay the penalty of wrong-doing.
The novelist, as well as the dramatist,
tows well that acrime round which a
pystery hangs, or which involves the
ptection or pursuit of a suspected
ndividual, is a theme whiceh will at
nce secure the attention of those for
wom he caters. In one respect it is
misfortune that this should be so;
or there has arisen a copious supply
fgutter literature, wWhich, by its sto-
ies of wonderful escapes and lawless
hings of notorious thieves and other
eabonds, arouses the emulation of
athful readers, and often, as the re-
rds of our police courts too frequently
rove, tempts them to go and do like-
ie. On the other hand, we cannot
k without admiration at such a won-
pful word-picture as that given usin
Oliver Twist?? where the wretched
tkes wanders with the brand of Cain
pon him, haunted by the visionary
m of his vietim.
Bothnovelists and playwright haves
my clever ways. of tracking their
ppets and hounding them to death.
me of these are hackneyed enough
such as the footmark in the soil, the
ity thumb-mark on the paper, &c;
dhe who can congeive a new way of
inging about theinevitable detection
surely half-way toward success.

Once again has romance been beaten
reality. In this matter of the de-
tion of criminals, the photographie
era has lately performed such novel
ts that quite a fresh set of ideas is
ted ab the disposal of fiction-mon-
. The subject recently came before
Photographic Society of Great
tain, in the form of a paper by Dr.
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Paul Jeserich of Berlin, 2 chemist,
who has devoted his attention for many
years to the detection of crime by
scientific means, and more especially
by the means of photography. This
paper was illustrated by a remarkable
collection of photographs, which were
projected by means of an optical lan-
tern. Some of the wonderful results
obtained by this indefatigable worker
we will now briefly place before our
readers.

-

Most persons are aware that for many
years it was been the practice in this
and many countries to take the por-
traits of criminals when they become
the unwilling tenants of the State, and
such portraits have proved most usetul
in subsequent identification. There
is little doubt, thinks Dr. Jeserich,
that this system might with advantage
be extended «to the photographing of
the scene of the crime ; for the camera
will faithfully record little details, at
the time considered to be unimportant,
but which may supply a valuable link
in the chain of evidence later on.
Thus, he refers to a case of murder,
when, in the course of a terriblestrug-
gle, the contents of a room were up-
turned —a clock, among other things,
being hurled from its place and stop-
ped. A photograph weuld have shown
the hour at which the deed was done
—a fact of first importance, as every
prisoner who has endeavoured to es-
tablish an ealibi knows well enough.
But it is in microscopical examination,
and in the subsequent photographing
of the object examined in much mag-
nified form, that Dr. Jeserich has done
his most noteworthy work. Such a
photograph will often afford evidence
of the most positive kind, which can
be readily comprehended and duly
appraised by judge and jury alike.
Let us now see, by a few examples,
how the method works out.
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The first criminal case brought for-
ward by Dr. Jeserich was one in which
the liberty of a suspected man literally
“hung upon a hair; 7 for by a single
hair was he tracked. The case was one
of assault,and twomen weresuspected
of the deed. A single hair was found
upon the clothing of the victim, and
this hair was duly pictured in the form
of a photo-micrograph. (It may be as
well, perhaps, to point out here that by
this term is meant the enlarged image
of a microscopic object, the term
¢ micro-photograph ’’ being applied to
those tiny specks of pictures which
can only be seen when magnified in a
microscope). A., one of the suspected
men, had a gray beard ; and a hair
from his chin was photographed and
compared with the first picture taken.
The difference in structure, tint, and
general appearance was 5o marked that
the man was at once liberated. The
hair of the other man, B., was also
examined, and bore little resemblance
to that found on the victim. The latter
was now more carefully scratinized,
and compared with other specimens.
The photograph clearly showed, for
one thing, that the hair was pointed—
it had never been cut. Gradually the
conclusion was arrived at that it be-
longed to a dog—‘“‘an old yellow,
smooth-haired, and comparatively
short-haired dog.” Further inquiry
revealed the fact that B., owned such
a dog, a fresh hair from which agreed
in every detail with the original pho-
tograph, and the man was convicted.
He subsequently confessed that he
alone committed the crime.

" In the identification of blood-stains,
several difficulties crop up. As every
one knows, blood when magnified is
found to contain myriads of little glo-
bules, or corpuscles, as they are com-
monly called. Some of these are colour-
less ; but the others are red, and give
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to Dlood its well-known colonr. Ty,
microscopistcan tell whebher the blggg
he submits to examination is that of,
mammal, of a bird, or of afish; for
corpuscles of each have distinet chgp.
acteristics. But when we ask him
differentiate between the Dlood-cy.
puscles of different kinds of mammal,
he is somewhat at a'loss, because lij
only guide is that of size. Thus, th
blood-corpuscles of the elephant are,
as might be expected, larger than they
of any of the other mammalia ; bubthe
are in other respects like those of hfs
brother mammal, man—round in outf
line, and looking like so many coin
carelessly thrown together. A doge
a pig possesses corpuscles of small
size, while those of a goab are vey
much smaller still. Here is a case iy

which these differences witnessed vitj
terrible effect against a man suspece
of a serious crime, A murder had be
committed, and D. was the maus
pected ; suspicion being strengthen
by the circumstance that an axe
longing to him was found smeared it
blood, which had been partly wip
off. The man denied his guilt, ay
accounted for the blood-stained va
pon, which he declared he hadu:
taken the trouble to wipe, by sail
that he had that day killed agoabvi
it. The blood was examined micri
copically,and thesize of the corpusth
proved his statement to be false.
photo-micrograph of it, as well as o
of goat’s blood, was prepared for «s
parison by the judge and jury.
other photo-micrograph was also mig
from part of the blade of the:
which showed very clearly, by umj
takable streaks, that the murdererd
done his "'best to remove the trae
his crime. It is certain that i
photographs must be far more u¥
for purposes of detection than N
original microscopie preparationsf



which they are Yaken ; for it requires
4 certain education of the ceye o see
through a mieroscope properly, and
still more to estimate the value of the
evidence it offers. Tt is certain, too,
ihat counsel on either side would see
through the microscope with very dif-
ferent eyes.

We now come to a very important
seetion of Dr. Jeserich’s work — the
detection of falsification of hand-writ-
ing and figures by means of photogra-
phy. Crimes of this nature are far
nore common than deeds of violence;
and judging by the heavy punishment
meted out to the offenders, in compar-
ison to the mild sentences often passed
upon men whom to call brutes would
be base flattery, the law would seem to
consider such sins worse than those
committed against the person. How-
ever this may be, it is a most import-
nt thing that this very dangerous
fss of erime should be subject to
cady detection. The microscopealone
ill not aid us muck, although we can
etect by its aid plaees in paper where
rasures have been made. Ifany one
ill take the trouble to examine mi-
roscopically the paper on which these
ords are printed, using quite a low-
ower objeet-glass, he will note that its
ooth surface altogether disappears,
nd that it seems to be as coarse as a
lanket. This being the case, it will
¢ readily understood that an erasure
ith a knife, which would be imper-
ptible to the unaided eye, becomes so
aggerated when viewed with the
icroscope that there can be no mis-
ke abount it. In examining writing
this searching aid to vision, the
st lines appear thick and coarse.
isalso possible to ascertain whether
alteration has been made in a work
fore the ink first applied has become
Y, ot whether the amendment has
n an afterthought. In the former
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case, the previously applied ink will
more or less amalgamate with and run
into the other, as will be clearly seen
under the microscope; while in the
latber case, each ink-mark will pre-
serve its own unbroken outline. The
use of this observation in cases of sus-
pected wrong-doing is obvious. Dur.
Jeserich shows two photographs which
illustrate these differences. In the
first, a document dated early in Jan-
uary is marked 1884—the 4 having been
altered into a 5 as soon as written, so
as to correct a mistake which most of
us make a dozen times or more at the
beginning of each new year. In the
other picture, the date had been altered
fraudulently, and long after the ori-
ginal words had been traced, in order
to gain some unworthy advantage.

The photographic plates by which
these records have been accomplished
are the ordinary gelatine plates which
are being used in the present day by
thousands of amateur workers. By
special preparation, these plates can
be niade to afford evidence of a far
more wonderful kind, and ean in cer-
tain cases be mazde to yield a clear
image of writing which has been com-
pletely covered with fresh characters
by the hand uf the forger. In this way
the true and the false are distinetly
revealed, together with the peculiar-
ites belonging to each, clearly defined.
The word ‘ ordinary ” has a special
significance to photographers, and is
used by them in eontradistinction to a
color-sensitive (orthochromatic) plate.
This second kind of sensitive surfaceis
of comparatively recent date, and the
great advantage in its use is, that it
renders colors more according to their
relative brightness—just, in fact, as an
engraver would express them by dif-
ferent depths of ¢ tint.”” These plates
are especially useful in photographing

colorad objects, such as paintings in
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oil or water color. Dr. Jeserich has,
however, pointed out an entirely new
use for them, and has shown that they
will differentiate between black inks
of different composition.

The oft-quoted line, ‘“Things are
not always as they seem,”’ is very true
of what we call black ink. It is
generally not black, although it as-
sumes that appearance on paper. Tak-
ing, for experiment, the black inks
made by three different manufacturers,
and dropping a little of each into a
test-tube half-full of water, the writer
found that one was distinetly blue,
another red, and the third brown.
Each was an excellent writing-fluid,
and looked as black as night when
applied to paper. Now, Dr. Jeserich
prepares his color-sensitive plates in
such a way that they will reveal a
difference in tone between inks of this
description, while an ordinary plate is
powerless to do anything of the kind.
Among other examples, he shows the
photograph of a certain bill of ex-
change, whereon the date of payment
is written April. The drawer of this
bill had declared that it was not pay-
able until May ; whereupon Dr. Jesse-
rich photographed it a second time
with a color sensitive plate. The new
photograph gives a revelation of the
true state of affairs. The word “Mai’’
had been altered to ‘‘April”’ by alittle
clever manipulation of the pen, and
the fraud was not evident to the eye,
to the microscope, or to the ordinary
photographic process. But the color-
sensitive film tells us thattheink with
which the original word ¢ Mai”’ was
written was of a different black hue
from that employed by the forger when
he wrote over it, and partly formed
.out of it the word ¢ April.” The con-
Sequence is that one word is much

fainter than the other, each stroke of

alteration being plalnly discernible,
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and detecting the forgery. Anothe
case is presented where a Dbill alveady
paid, let us say, in favour of on
Schmidt, is again presented with th
signature Fabian. Here, again, the
photographic¢ evidence shows in {l
most conclusi ve manner that the finy
word is still readable under the altere
conditions. In this case, when t}
accused was told that by scientif
treatment the first name had been thy
revealed, be confessed to the frau
and was duly punished.

Alterations in figures have natuzall
come under Jeserich’s observation
figures being, as a rule, far more e
to tamper with than words—especiall
where careless writers of checks lea
blank spaces in front of numerals, |
tempt the skill of those whose wa
are crooked. Dr. Jeserich shows
document which is drawn apparen]
for a sum of money represented
the figures 20,206. The amount w
disputed by the payer, and hencet
docurhent was s ubmitted to the phot
graphic test. As a result, it
found that the original figures h
been 1,200, and that the payeel
altered the first figure to 0, and
placed a2 in front of it. The res
to him’ was four years’ penal servitud
and it is satisfactory to note that aft
sentence had been passed upon ki
he confessed that the photograph
revealed the truth.

Two cases in which fabricabion
decuments was rendered evident
the camera are of a somewhat amus
nature, although one might think
difficult to find matter for mirth
of these mendacious doings. T
citizens of Berlin had been summd
for non-payment of taxes, and
quite forgotten the day upon wil
the summonses were returnable—t
rendering themselves liable to incr

ed expenses. - It was a comparativ




easy matter, and one which did not lie
very heavily on their consciences, to
alter the 24 which denoted the day of
the month into 26. But that terribie
photographic plate found them out ;
and the small fine whieh they hoped to
evade was superseded in favor of im-
prisonment for the grave offence of
falsifying an official document. In
another case, a receipt for debts con-
tracted up to 1881 was altered to 1884,
by the simple addition of two strokes
in an ink which was of a different pho-
tographic value from the ink which
had been used by the author of the
document.

Many cases like these, relating to
falsifications of wills, postal orders,
permits, and other documents, have
come under the official notice of Dr.
Jeserich. Omne of these is especially
poteworthy, because the accused was
ade to give evidence against himself
in a novel manner. He was a cattle-
ealer, and had altered a permit for
assing animals across the Austrian
rontier at a time when the pre-
alence of disease necessitated a cer-
ain period of quarantine, .

The photographic evidence showed
hat 2 3 had been added to the
riginal figures, and it was necessary
ascertain whether the prisoner had
serted this numeral. To do this, he
as made to write several 3’s, and
ese were photographed on a film of
latine. This transparent film was
w placed over the impounded docu-
ent, and it was found that any of the
ages of the newly written figures
ould very nicely fit over the disputed
on the paper. Such a testas this, it is
vious,is far more conclusive and satis-
itory in every way than the somewbat
ubtful testimony of expertsin hand-
iting — the actual value of whose
idence was so clearly set forth during
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It is refreshing to turn to aninstance
in which the photographic evidence
had the effect, not of convieting a per-
son, but of clearing him from suspi-
cion. The dead body of a man was
found near the outskirts of a wood,
and appearances indicated that he had
been the vietim of foul play. An ae-
quaintanee of his had been arrested on
suspicion, and a vuleanite match box
believed to belong to the accused—an.
assertion which, however, he denied—
seemed to strenghthen the case against
him. The box was then subjected to
careful examination. It was certainly
the worse for wear, for its lid was
covered with innumerable scratehes.
Amid these markings it was thought
that there were traces of a name ; but
what the name was it was quite im-
possible to guess. Dr. Jeserich now
took the matter in hand, and rubbed
the box with a fine, impalpable powder,
which insinuated itself into every cre-
viee. He next photographed the box,
while a strong side-light was thrown
upon its surface, so as to show up
every depression—when the name of
the owner stood plainly revealed. This
was not that of the prisoner, but be-
longed to a man who had dropped the
box near the spot where it was found
many weeks before the suspected
. crime had been committed. The ae-
cused was at once released.

In conclusion, we may quote one
more case of identification, which,
although it does not depend upon the
camera, is full of interest, and is asso-
ciated with that other wonderful ins-
trument known as the spectroscope.
Solutions of logwood, carmine, and
blood have to the eyeexactly the same
appearance ; but when the liquids are
examined by the spectroscope, absorp-
tion bands are shown, which have for
each liquid a characteristic form. In

k celebrated Parnell inquiry.

the case of blood, the character of the
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absorption bands alters if the liquid
be associated with. certain gases, such
as those which are given off during the
combustion of carbonaceous material.
Now, let us -ee how this knowledge
was applied in a case which came
under Dr. Jeserich's official scrutiny.
A cottage was burned down, and the
body of its owner was found in the
ruins in sueh a charred condition that
he was hardly recognizable. A relative
was, in consequence of certain ineri-
minating circumstances, suspected of
having murdered the man, and then
set fire to the building in order to hide
eveiy trace of his ecrime—thinking, no
doubt, that the conflagration would be
ascribed to accident. The dead body
was removed, and a drop or two of

1
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blood was taken from the lungs ang
examined spectroscopically, with a
view to finding out whether death
had been caused by suffocation, or
had taken place, as was believed .
before the house was set oun fire

The absorption spectrum was found
to be that of normal blocd, and the
suspicion against theaccused was thug -
strengthened. He ultimately confessed -
to having first committed the murder, -
and then set fire to the building, ae -
cordiug to the theory adopted by the
prosecution. The proverb tells us that.,
‘¢ the way of transgressors is hard." :
The thanks of the law-abiding are due .
to Dr. Jeserich for making it harder
still. (Chambers’ Journal). 27 Ir. Law’
L. T. 305.
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