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The result of the vote of the profession for the Benchers
of the Law Society of Upper Canada has resulted as follows:
Hn, Strathy, g40; Chas. Moss, 931; B. M. Britton, 887 ;
m. Douglas, 882; Hon. A. S. Hardy, 879; Christopher
Robinson, 864; D. B. Maclennan, 852; John Idington, 838;
Dr, Hoskin, 836; Colin Macdougall, 835; B. B. Osler, 819;
D. Guthrie, 804 ; M. O'Gara, 801 ; Geo. C. Gibbons, 797; R.
Bayly’ 766; A, B. Aylesworth, 730; J. V. Teetzel, 716; A.
Tuce, 715 ; Geo. H. Watson, 700; Wm. Kerr, 681; A. H.
larke, 669 ; George F. Shepley, 666 ; John Bell, 657 ; Edward
artin, 635; D’'Alton McCarthy, 621; C. H. Ritchie, 609;

W.R. Riddell, 582 ; W. D. Hogg, 579; E. B. Edwards, 578
melius Irving, 572. Thirty in all composing the new
ench. Those who came next were : John A. Barron, 567 ;

Z. A. Lash, 552; Walter Barwick, 521; W. B. McMurrich,

518; W. H. McFadden, so7; Geo. Kappele, 465, and J. K.
err, 460.

It will be noticed that the names are largely the same as
they were during the past five years. We cannot say that we
are disappointed in this. It may be said in general terms
that those who took charge of the work during the last term
of office did their work well and with much devotion to tl.lell'
duties. It work were to be rewarded according to services
rendered, the Treasurer of the Law Society, Mr. Irving, would
have been at the head, instead of the foot of the list. We
are glad, however, that he 7 on the list, and that in all p.ro-
bability he will retain the position which he has now occul?led
for Several years. The profession naturally knew very little
Of the time he devoted to the work of the Law Socier, .and

© deep interest he took in it. The same may be said in a
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degree of several others who are on the list, as well as of Mrrv
Barwick, who has been left off the list possibly because a €I]
was raised against having too many taken out of one firm. o

We congratulate Mr., Strathy upon the mark of confiden .
bestowed upon him by his brethren in putting him at the hei .
of the list. It will be regretted that the following effcien
Benchers are not on the present list: Messrs. Lash, Barwick

- a
MacKelcan and J. K, Kerr, We presume some of them may
hereafter appear on the list as vacancies occur.

———

s
THE APPLICATION OF THE STATUTE OF LIMITATION
TO CLAIMS BETWEEN PARTNERS.

Since the decision of
Kittredge, 24 S.C.R. 287,
published bearing on the s
of the Statute of Limitat
partners,

In Toothe v. k. titredge,
judgment creditor of one of
ship accounts taken ang the
the payment of the Plaintiffs’
to take the partnership accoy
other partner claimed that {
business he signed notes,
debtor, endorsed and got
partnership business, byt
much larger sum for inte
had actually paid, and he
reason of this overcharge,
transactions had taken place

the Supreme Court in 7t vothe ‘;
two English decisions ha\'re b.e.et
ame point, namely, the applicabili gi
ions as a defence as between ¢

the action was brought by i
two partners to have the partnfe .
share of the debtor realized Od
claim. A reference was directﬁe
nts, and upon this reference tl

n the course of the partnerShlﬁ
which his co-partner, the judgme;e
discounted for the purposes Of' t "
that the latter had charged hlmhe
Test on these transactions than o

claimed a large sum to be due Z
The Master held that as thes

e
nearly twenty years befor'e, F?a-
partner making the claim wag barred by the Statute of Limi

: t
tions. It appears by the judgment of the Chief Justice t:‘;
the partnership was never formally wound up, but it was st}

d
stantially so, as far back ag 1883, when the debts were pa!

o he
equally by the partners, but there was no division of t
assets,

1
Upon this state of facts the Ontario Court of Appe?
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affirmed the Divisional Court in holding that as the partner-
ship had never been formally wound up, the Statute of Limi-
tations did not apply. This decision the Supreme Court
Teversed, holding that as Kittredge had access to the books
Wherein the alleged excessive charges were entered, it must
be assumed that he inspected them before paying the debts in
®qual shares, and agreeing to a division of what assets
T®Mmained, and that this constituted evidence of acquiescence
°n his part in the charges now objected to. But the learned
Chief Justice, who delivered the judgment of the Court, also
5ays, «1 entertain a strong opinion that the Master
WVas right as to the acquiescence, and also as to the Statute
o Limitations™ - citing Noyes v. Crawley, 10 Ch. D. 31.
The general rule on the subject is thus stated in Lindley on
P artnership, 6th Ed., p. 512: “So long as a partnership is
?ubSisting and each partner is exercising his rights and en-
Joying his own property, the statute has, it is conceived, no
application at all ; but as soon as a partnership is dissolved,
Or there is any exclusion of one partner by the others, the
“ase is very different, and the statutes begin to run ”:citing
Knox v, Gye, LR. § H.L. 656. In Miller v. Miller, 8 Eq. 499,
a Partnership business had been discontinued more than six
Years before the suit was commenced, but there had been no
dlsSOlution, and it was he!d by Stuart, V.C,, that the Statute
of Limitations was no bar to the plaintiff’'s right to an
ccount.  Npyes v. Crawley, 10 Ch. D. 31, to which the learned
Chief Justice of the Supreme Court refers, was also a suit for
A0 account, but in that case the partnership business came to
2 fina] termination in 1861, and the defendant admitted
£787 to be due to the plaintiff, but no subsequent acknowledg-
Ment had been given by the defendant, and it was held that
3 the gyt was not commenced until 1878, the statute barred
€ Plaintiff's right. It does not appear that there had been
a0 actya] dissolution in 1861, but there was the further fact
Which diq not exist in Miller v. Miller, of the stating of an
dccount anq the admission of a balance to be due by one part-
€T 0 the other—to which the payment of the debts in equal
Shares in Tvothe ~v. Kittredge appears to have been deemed
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equivalent. But notwithstanding the payment of the debts
in equal shares, would it not still be open to a partner to
claim that any discrepancies or over-charges in the accounts
should be adjusted on the division of the assets? If so, then
it is not quite clear why the mere payment of the debts in
equal shares should be considered necessarily to involve any
presumption of an admission of the accuracy of the accounts.

There was, however, in Zoothe v. K. ittredge, a further element
which weighed with the Supreme Court, and that was the fact
that the partners were brothers-indaw, and the alleged over-
charge was not set up between the partners themselves, but
between one partner and the judgment creditor of the co-
partner, and, as seems to have been inferred, for the purpos€
of defeating the creditors’ claim. This circumstance seems$
to have led the Court to doubt the bona fides of the claiﬁ{r
and inclined it to regard the evidence as establishing acqul-
escence, which possibly it would not have done had the
question arisen strictly between the partners themselves.

In Betjemann v. Betjemann (1893), 2 Ch. 474, the action was
brought for an account by the executrix of a deceased partner
under the following circumstances : A father and his two 50{15
had catried on business in partnership, which commenced 1%
1856 under a verbal agreement. One of the sons married 1%
1870, from which time it was continued under a new ag{l'eem‘?'11t
until the father died in 1886, after which date the sons cow’
tinued the business until the death of one of them in 18937
there having been no settlement of accounts between the
partners, the executrix of the partner who died in 1893
brought action for an account from 1886 to 1893 the
defendant claimed that the account should be taken fro
1870, to which claim the plaintiff set up the Statute of Liml-
tations. The defendant claimed and proved that the plaintiffs
testator had misappropriated the funds of the partnershlp
under circumstances amounting to a concealed fraud, and the
Court of Appeal (Lindley Lopes and Rigby, L.JJ.) held that'
the Statute of Limitations was no bar to the defendants
claim, to have the accounts taken from 1870, or even fro
1856, if he desired it, and that even assuming that the statut®
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applied it was ousted by the doctrine of concealed fraud.
They also held, and this point is deserving of attention in con-
Nection with the case of Zvothe v. Kittredge, that the fact
that the fraud might have been discovered if the partnership
books had been investigated, was not an answer to the
aPplication of the doctrine of concealed fraud in a case
of this kind, unless the complaining partner wilfully
shut hig eyes, and did not choose to avail himself of
the means “of knowledge at hand. As Lindley, L. J.,
Tather pointedly puts it, ‘“ What right has a partner to
53y, ‘you had no right to trust me; you are bound
t0 look at the books and see that I am not cheating you." Such
2 doctrine as that is unfounded.” Had the contention in Zoot/ke
V- Kittredge arisen between the partners themselves, it is quite
Possible, therefore, that the mere existence of entries in the
00ks to which the complaining partner had access, would
ave been no bar to his right to an account, even after twenty
Years, unless it could be shown that he had suspicion that the
a?COunts were not accurate, and deliberately refused to avail
Mmself of the means of knowledge within his power for
ascertaining the truth.
Stmms/u‘p Pongola, 73 L.T. 512, is the other recent
Bglish case to which we referred. This was an action
0 the Admiralty Division, and was a suit for an account by
the owners of certain shares of the steamship Pongola against
the defendants, who were the managing owners, in which the
Plaintiffg claimed to have an account taken of certain broker-
age moneys, commissions, rebates, discounts, and other
Moneys alleged to have been received and improperly de-
taineq by the defendants during the period from 1879 to the
l‘inging of the action in 1895. The ship had been employed
cOntimlously during that period in voyages to Africa out and
Ome, and voyage accounts had been rendered at the end of
cach Voyage. It was contended by the defendants that each voy-
3ge must be treated as a separate adventure, and that the co-
OWners were a quasi partnership for each voyage, and when the
VOY¥age ended the partnership for that occasion also ended, and
that the Statute of Limitations was applicable.  Jeune,
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P.P.D.,, however, determined that there was in effect a contlnus'
ous partnership between the co-owners, and that the rule ae
to partnership accounts applied, and that they might be gons
into without any limit of time, and that the Statute of Limi-
tations did not apply as long as the partnership was contint-
uous. ‘
There seems to be no doubt that when a partnership has$

! n
n dissolved, or hag otherwise come to an end, that the
the Statute of Limitations be

course of time be g bar

bee

gins to run, and may in the
to an action for an account. More
difficulty, however, arises in cases such as Zovothe v. Kittredgt
where, though the business of the partnership has come to an

end, there has nevertheless been no settlement of accounts,
and the

partnership is stil] ¢, Jure existing. In such cases 2
Court of Equity may, as was pointed out by Stuart, V.C, 11_
Miller N. Miller, supra, fing evidence of acquiescence or OFhe‘
ances which, even though the Statute of Limitation®

- : ‘e of
pplicable, might make it inequitable in the exercise ©
a sound judicial discretion to grant relief.

circumst
be not a

GEo. S. HOLMESTED.
CAUSERIE.

“If 1 chance to talk a little \ih}l{i,fg;gvilr;‘f;rt I Scene 4. i
Du Maurier's Trilby has at length planted her bare ans
beautiful foot in the hayg of justice, and while she W}?e
created too late to go down to posterity in the annals of t o
Court of P, lepoudre, yet the greater honour is accorded to t};e

pedigerous being of finding immortality in the reports of '2_0
Court of Appeal. In Hou & Co. v, Saunders, Green & o

decided on the 16th of March, the plaintiffs brought action tO
restrain defendants

s from infringing their trade-mark, Whlis
consisted of the worq « Trilby” in ordinary type, and wts
registered in class 38 for aprons, gloves, etc, The defendan
applied to rectify the register by striking off this mark, anb—
North, J., allowed the motion, being of opinion that Suo
sections (a) and (6) were the only sub-sections of sec. 64
the Patents, etc., Act, of 1888, which dealt with names, a%
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fthat, as “Trilby ” did not come within either of those clauses,
1t should be expunged from the register. The plaintiffs then
Went up to the Court of Appeal, and that Court (consisting of
Lindley, Kay and A. L. Smith, L.J].,—Kay, L.J., dissenting),
al_IOWed the appeal. Kay, L.]., states, in the course of his
dissentient opinion, that this was the first time such a
Question came before the Court under section 64 of the Act,
alt‘hough it was the practice of the office to put names like
this on the register. With all deference to the learned Judges
Who sat in the Court of Appeal it must strike the ordinary
la)_’ mind as somewhat farcical to hear them solemnly deliber-
(atlng over Trilby’s legal status in this wise: (Lindley, L.]J.)
" “Trilby * is clearly a word within sub-section (¢) unless it
'S the name of an individual within (4), and I am not pre-
Pared to hold it within (¢). . . . No doubt the registra-
tion of such a name as «Trilby * would give rise to trouble-
S(_)me questions if a person of that name should hereafter make
1S (szc /) appearance and wish to carry on business under his
°Wn name, or to register his name printed in some distinctive
mgfnnel’ under clause (a).” [Quare, would Svengali find
Trl.lb}"s trade ventures more profitable than her vocal ex-
iilolts ] . . . (Kay, L.J.) “ Now, unquestionably ‘ Trilby’
naa Name. Otherwise it has no meaning whatever. Is it the
thme: of an individual? . . . On the whole my opinion is
I sit Itisa ‘name of anindividual” . . . If this were notso
. »ould think it was an ‘invented word.”” (A. L. Smith, L.]J.)
T.hat the name ¢ Trilby ' is a word I do not doubt.
0: 1t, then, a word having reference to the character or quality
the goods, or is it a geographical name. I agree with
Orth, J. in this, and I say it is neither.”
Qon'}‘he p}‘ofessional mind, versed in the niceties f)f statutory
Vergtrucjclon, will discern much wisdom in this apparent
‘ al jugglery—recognize in it, indeed, a structure of
drs ords well bedded in good Logic-mortar,” as Herr Teuf'elds-
ockh would say. But whether the Judges have written
®mselves down wisely or not too well, it is quite certain
So:; Mr. Du Maurier’s piece of decadent fiction has received
€ gratuitous advertising in a very unusual channel.
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Mr. Justice Romer in the recent case of Amnsworth V. de;
g, (W.N., March I4th, 1896, p. 30) lays down the rul.e than
where judgment has been taken by consent, compromiSIr{g a
action and has been passed ang entered, the Court has no juris-
diction to set aside the judgment on motion in the same aCthI;
on the ground that the consent of the applicant was given under
a mistake; and he held the proper proceeding in such a m?ette
is to bring a separate action to set aside the consent Judgt‘
ment.  Apropos in general of motions to the Court to S€
aside judgments formally entered up after trial, and for
rehearing, it would seem that under the English Judicatur®
Acts and rules there ig clearly no jurisdiction to grant thej
Same upon any grounds. See 7o Suffield, etc., 20 Q.B.D. 697 i

re St. Nazaire Co., 12 Ch. D, 88 ; and Glasier v. Rolls, 62 L.T.
305.

% * * * * % ¥*

The people of the United States will find very htt}?
authority to support their proposed recognition of the‘bel 1%
gerent status of the insurgents in Cuba. In the treatise ©
their own eminent jurist, Wheaton, on the principles of Inter;
national Law, they will discover much to confound them. &
Page 38 of the third English edition of this work we find th.z
following exposition of the doctrine appertaining to thi
matter: “Until the revolution is consummated, whilst thf"
civil war involving a contest for the government contint€®
other States may remain indifferent spectators of the gontrO'
versy, still continuing to treat the ancient govemrnm{t a;
sovereign, and the government de facto as a society entitle
to the rights of war against its enemy; or may espouse the
cause of the party which they may believe to have justice on

its side. In the first case, the foreign State fulfils all its
obligations under t

: as
. he law of nations ; and neither party ltlia
any right to complain, Provided it maintains an impar

neutrality. In the latter, it becomes, of course, the eﬂe“;y
of the party against whom it declares itself, and the ally
the other.”

In an editorial additio
40, we find it stated that «

proportions that it may, w

n to the original text at CP
When a rebellion has assumed Sfled
ithout abuse of language, be ¢
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& war, and when it is carried on by some specics of organised gov-
“Trment or authority, in full possession of the territory where
lt. claims to exercise authority, neutral States may then recog-
Nize guch revolted government as a belligerent.” Tested by
the requirements of this doctrine, the situation in Cuba affords
no justification or excuse for the proposed action of the gov-
ernment of the United States. Not only have the rebels not
Set up any «species of organized government or authority ”
M the island, but we think there is much to be said against
dlgnifying the sporadic and desultory engagements between
the loyal troops and the tatterdemalion cohorts of Gomez
With the title of War, even as it is understood in inter-
tropical climes. True, the insurrection has been of long
Standing; but we know of no principle of prescription in
International Law which gives irresponsible insurgents a right
to recognition as belligerents after the expiry of any fixed
Period of persistence in revolt. The Cuban case presents no
such features as that of the Southern States of America
When Great Britain recognized their belligerency in 1861. In
the latter case there was not only a de facto government in
full possession of the territory where it claimed to exercise
authority,” but also an organized army and navy, prepared to
Vindicate the sovereign rights and dignity of that govern-
ment o /’outrance.

If it were any other nation than our chivalrous, lofty-
Mminded, and unselfish cousins across the border, which was
Making the welkin ring with windy declamation about the
International duty of interference in behalf of the disaffected
gubanS, one would be inclined to exclaim with Sir Toby

elch :—

«Excellent ! I smell a device.”

CHARLES MORSE.
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ENGLISH CASES.

EDITORIAL REVIEW OF CURRENT ENGLISH
DECISIONS.

(Registered in accordance with the Copyright Act.)

The Law Reports for March comprise (1896) 1 Q.B. PP-

. and
137-252 5 (1896) P. pp. 6594 ; (1896) 1 Ch. pp. 197-350;
(1896) A. C. PP. 1-04.

RING
N—PROCU
CopvlucHT—INJUNCTION——PROPERTV IN UNPUBLISHED INFORMATIO

BREACH OF CONTRACT—DAMAGES,

Exchange Telegraph Co. v. Gregory, (1896) 1 Q.B. 147, wraOS—
an action to restrain ga defendant from fraudu‘lently I;he
curing or publishing news, collected by the plaintiffs 'for e
benefit of their customers. By an arrangemenF with - der-
Committee of the Stock Exchange the plaintiffs, in C(m51~ole
ation of payments made to the Committee, acquired theh bres
privilege of obtaining the quotations in stocks and s athe
from the floor of the Stock Exchange. Information as to. me
buying and selling Price of stocks and shares, with the tlo m
of each quotation, was gathered by the plaintiffs, and'g .
time to time during the day supplied to their subscri ein_
Each subscriber, by the termg of his contract with the pla be
tiffs, agreed that the information so supplied should not in-
sold or communicated by him to non.subscribers. The or
formation was also published by the plaintiffs in a newspaf a
which was duly registereq. The defendant, who was no .
subscriber, procured the above-mentioned information from

ant. Mathew, J., wh

intiffs
O tried the action, awarded the plaint
an injunction restra

. . s or
Ining the defendant from Prmtmg, )

. ain-
rs to break their contracts with the pla

. . . . . ; he
tiffs, by supplying him with the information in question. T
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Court of Appeal (Lord Esher, M.R,, and Kay and Rigby,
L.J]J.) had no difficulty in affirming the judgment, and in doing
$0, held that it was not necessary for the plaintiff, in order
to maintain an action against the defendant for inducing the
Plaintiffs’ customers to break their contracts to prove any
Specific damages, as it was a reasonable and natural inference
that the act complained of in this case must of necessity
. Tesult in damage to the plaintiffs.

CrueLTy T0 ANIMALS—TAME SEA GULL—CRUELTY TO ANIMALS ACT, 1849 (12
& 13 vier,, c. 92) ss. 2, 29—CRUELTY TO ANIMALS ACT, 1854 (17 & 18
ViCT., c, 60) 5. 3; (CR. CODE, 5. 512).

Yates v. Higgins, (1896) 1 Q,B. 166, seems to be a case
Which it was almost superfluous to report. After the cases of
Aplin v, Lorritt, (1892) 2 Q.B. 57, and Harper v. Marcks, (1894)
2 Q.B. 319, in which it was held that the Acts relating to
CTuelty to animals (see Cr. Code s. 512) only apply to domestic
4nimals, and do not extend to wild animals kept in captivity,
1t would seem hopeless to expect that the Court would be
able to hold that, notwithstanding those decisions, they did
apply to a tame sea gull. Nevertheless, the attempt was
Made, and the argument was mainly based on the case of
Colam v, Pagetr, 12 Q.B.D. 66, where it was held that linnets
kept in captivity and trained as decoy birds for the purpose
f’f bird-catching, were ¢ domestic animals " within the mean-
Mg of the Acts. The only evidence of the domestication of
th_e sea gull was that it was kept by the defendant in a field
With one of its wings pinioned, that it would go to her when
¢alled and would feed from her hand, and was used by the
defendant with two other birds in her business as a photo-
grapher—how, it does not appear, presumably as mere stage
p)rOPerties. The Court distinguished this case from Colan v.

@gett because there the birds had been trained to perform a

Usefu] service, which could not be correctly asserted of the

S€a gull in the present case.

NEGUGENCE-RAILWAY CoMPANY—LEVEL  CROSSING—GATE-KEEPER'S  DUTY —
CONTRIBUTORY NEGLIGENCE—IL.ORD CaMPBELL's AcT—(R.S.0., C. 135.)

act‘S’mM v. South FEastern Ry. (1896), 1 Q.B. 17 8, was an
1on brought under Lord Campbell's Act (see R.S.0,, c. 135),
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us-
by the plaintiff to recover damages for the death of h'eir:;.lins
band, who had been killed by one of the defendants ine
under the following circumstances: The defend.ants o a
crossed a highway on the level. Near the crossing tw as
gate-keeper’s lodge, where a servant of the defendan scroSS'
stationed, whose duty was to attend to the gates at theb the
ing, and whenever a_trajn was approaching to stand d}’ or
rails, and if the line was clear exhibit 4 white flag by ay't ne
a white light by night. The deceased, who lived nearcem‘
crossing, between 8 ang 9 o'clock on a dark but clfaar Dhithef
ber night, calleq at the gate-keeper’s lodge to inqt'urf: wh nis
his wife was there, and founq the gate-keeper sitting 1n Joft
lodge reading. Being told that his wife was not there he Jte-
the lodge. Though a train haq been signalled, t.he % tho
keeper gave him no warning, and did not go out t_o mgnil1 as
train. The deceased attempted to cross the line an hat
killed by a passing train, There was evidence to show : to
the train carried lights which were visible by anyone abo;s of
Cross the line at the leve] crossing, for about 600 yar

the
more. The engine driver whistled ten seconds beforzf 33
train passed over'the Crossing, which it did at the rate
Or 40 miles an hour,

n
The engine driver testified that W;;Ze
approaching the crossing he saw the light on the cart er.
gates, but did not see any hand signal by the gate-keegge
The question argued was whether on this evidence the ] “ ary-
at the trial ought to have withdrawn the case from the.: ) nce
It was contended by the defendants’ counsel that the evide
Wwas consistent with

;s death
the deceased having come to his d

. nce
through his own negligence, ang that there was no evide
of negligence by the

the onus wag on the

. iled tO
occasioned by the defendants, anq the plaintiff had faile
discharge the onus, T

he Court of Appeal, (Lord Esher, Mt:a;
and Lopes and Kay, L.JJ) were, however, unanimous ce
there was sufficient Prima facie evidence of neghgt‘zing
by the defendants to warrant the Judge in submi as
The fact that the gate-keepef was
d sitting in his lodge reading,

the case to a jury.
found by the decease
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held to be sufficient to raise the inference that the de-
ceased was not unreasonably thrown off his guard and
led to suppose that there was no danger in crossing the
line when he did, without looking out for a train. And Lord
Esher is of opinion that it was immaterial whether the gate-
keeper’s duty was to the general public or only to the railway
Company, In a note to the report are printed the judgments
delivered in the Court of Appeal in Wakelin v. London & S. W.
Ry., subsequently affirmed by the House of Lords (12 App.
Cas. 41). These judgments are important on the question of
evidence in actions of this kind, and particularly that of the
late Lord Justice Bowen.

CriminaL LAW—EXTRADITION—SURRENDER OF iSRInSH SUBJECTS—EXTRADITION
TREATY witn BELGIUM—EXTRADITION AcCT, 1870 (33 & 34 Vicr,c. 52)
SEC. 6—R.S.C,, c. 142).

In re Gahwey, (1896) 1 Q.B. 230, was an application by the
Belgian Government for the extradition of a criminal. The
Criminal in question was a British subject, and by the terms
of the extradition treaty with Belgium it is expressly provided
that «in no case, nor on any consideration whatever, shall the
?igh contracting parties be bound to surrender their own sub-
Jects, whether by birth or naturalization.” By the Extradi-
tion Act of 1870, sec. 6, it is provided that ¢where this Act
applies in the case of any foreign state, every fugitive criminal
of that state, who is in, or suspected of being in any part of
Her Majesty’s dominions . . shall be liable to be appre-
hended and surrendered in manner provided by this Act.” It
Was contended on behalf of the prisoner that he could not be
Surrendered except after express consent by the British Gov-
€rnment to the extradition. But the Court (Lord Russell, C.J.,
and Wright and Kennedy, JJ.), held that although the British
Government was not forced to surrender a British subject, yet
3s the Attorney-General appeared on the application and ex-
Pressed the desire that the prisoner in this case should be sur-
Tendered, that was sufficient, and that the above-mentior}ed
‘Stipulation in the treaty furnished no ground for refusing
©Xtradition, and that it was not necessary that it should be
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N f nego-
shown that the agreement to surrender was the result o

an
. 9 nd Of
tiations between the respective governments, a

express consent by the British Government.

Facrory Act (41 & 42 Vier,, c.
CHILDREN OPERATIVES-CLEANI

Pearsonv. The Belgian
stated by magistrates,
Factory Act (41 & 42
child to clean machinery

5-5. 2)—
16), s. g (R.S.0, c. 208, s. 15, S
NG MACHINERY,

e
Mills Co. (1896), 1 Q.B. 244, was a C?}je
The complaint was laid un.dc.l‘ a
Vict,, c. 16), s. o, for perrmttlr.lgeg
while in motion. The Act provf1 t};e,
S€C. 9, “a child shall not be allowed to clean any part ﬁe aid
machinery in g factory while the same is in motion by t tion
of steam, water, or other mechanical power.” The ques art
was whether thig prohibition extended merely to th(_z far}’
cleaned, or whether it prohibited the cleaning of a ?mtlo,rhi
part of the machine while any part of it was in motion. ¢ of
wered in the affirmative by the COTThe
and Kay, L.JJ). Kay, L], SR hich
statute meang that, when a7 the parts of a machine v:;lean
do move are moving, then no child shall be allowed t.ok the
any part of that machine.”  But for «all” we thmg secC.
words “any of » should be substituted. R.S.0, c. 20 ;eam
15, . 2, provides that « N0 machinery, other than s

. . . . ‘tor sO
engines, shall be cleaneq while in motion, if the inspec
direct by written notice.”

Appeal (Lindley

PROBATE*PRACTICE—TWO w
WITH FOREIGN PROPERTY,

ft
In the goods of Murray (1896), P. 65, the testator l:ladElzg—
two wills, one dealing exclusively with his property iIn rica.
er exclusively with his property in Ame hav-
tors were named in each will. Difficulty jcan
d in Proving the wi] relating to the Amez,ace
in the American Court, owing to the inability to ine
to its €xecution, the American executor JOl-c.am
utors of the English wil to have the Ameﬂlish
i to probate in England a5 part of the 'Ljng 50
will. The American will Provided that after realizing ay-
much of his American Property as was necessary for the p

THER
THE O
ILLS, ONE DEALING wiTH ENGLISH, AND
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ment of debts there, and the legacies given by that will, that
the residue of his American property should be realized under
the direction of the executors of the English will, and the
Proceeds remitted to them. Barnes, J., was of opinion that
the wills were intended by the deceased to be two separate
f‘nd independent documents, and that the American was not
Mcorporated by the English will, and therefore that it could
10t be included in the probate of the English will.

PRACTICE—EVIDENCE— PHOTOGRAPH.
the In lj‘r.z?/: v. Frith (1896), p. 74, which was a divorce s1:1it,
the betitioner offered as proof of the adultery of his wife,
respondent, the evidence of a witness and his wife, who
Proved that a man and woman had lived in their house as Mr.
and Mrs, Plaice, and who identified the woman as the same
fieOl‘SOn ?Vhosg photograph was shown to them, which the peti-
l‘efzer identified as the: portrait of .his wife. Barn'es, J.,
ord sed to act on this evidence, and adjourned the hearing in
er that the witnesses might point out to some one who
New the respondent, the woman who had lived with them
s Mrs. Plaice.

TRU

s

;EE-BREACH OF TRUST—SOLICITOR —AGENT—CONSTRUCTIVE TRUSTEE—
ARTNER OF SOLICITOR, LIABILITY OF.

In Mara v. Browne, (1896) 1 Ch. 199, the Court of Appeal
g;o'rd. Herschell and Smith and Rigby, L.J]J.) reversed the
Cision of North, J., (1895) 2 Ch. 69 (noted ante vol. 31,
5'0336)» but several points discussed before North, j.,. are not
thellc'ed 'b.y the Court of Appeal, as on the main point, as to
liability of the defendants as constructive trustees, the
€Cision was reversed, and as a consequence the other questions
nZIt)ending‘ thereon ceased to be important. In our former
is € of this case we referred to the facts at some length. .It
to It]}(l’w only necessary to say that so far as they were material
A € decision they were briefly as follows. Hugh Browne and
nerrthl}r Browne were solicitors carrying on business in part-
a Sh‘I?- Hugh Browne was employed by the beneficiaries of
o fmamage settlement, to get the trust funds out of the hands
One of the trustees whose solvency was doubtful, and to pro-
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cure the appointment of new trustees. He succeeded 1111
obtaining possession of the fund, which was paid into a ban
to the joint credit of this trustee and one of the prOI?OSe d
new trustees. Before the new trustees were actually appoint€
certain investments were made on the advice and through the
instrumentality of Hugh Browne ; these investments Werz
made bona fide, but were, in fact, a breach of trust. Chequ¢
were drawn on the trugt fund and the amounts paid 1n;o1
Hugh Browne’s private banking account, and were then 31
him advanced to the different mortgagors as buildings Oh
their properties progressed. North, J., held that HUg
Browne had become a constructive trustee, and that he ;?n
his co-defendant were liable to make good the loss resulting
from the investments thus made. The Court of Appeal Con;
sidered that Hugh Browne had acted merely as a solicitor fo

e
the de facto trustees, and that neither he nor his brother wer
liable as constructive trustees.

TRUSTEE—DXSCLAIMER. hat
In Re Lord & Fullersop (1896) 1 Ch. 228, it is someW?™
singular to find that the point has come up for the first tlme
for decision, as to whether or not it is competent for a trustes
to disclaim in part the trust property. The application v{at
one under the Vendors ang Purchasers’ Act, and the poi®
submitted for the opinion of the Court arose in this Way- d
testator having real ang personal property in England aflle
abroad, left hig residuary estate to trustees in trust for 52 e:
One of the trustees, who wag resident abroad, disclaimed th
trusts of the will, except as to the property abroad. or
remaining trusteeg having sold land in England, the purcha$ e
ent trustee was a necessary party to t

conveyance.  The Deputy.Chancellor of Lancaster overrule
the contention, but the Court of Appeal (Lindley, Smith an .
Rigby, L.J].) unanimously reversed his decision, holding th?.
it is quite incompetent for a trustee to disclaim in part;
disclaimer to be effectual must extend to all the trust estate:

E"
VENDOR AND PURCHASE FoSAL

R—PURCHASE monpy__ —CONDITIONS O
WiLFuL DgrauLr, EY—INTEREST

h
In re Strafford & Maples (1896) 1 Ch. 235, althoug
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Mmainly turning on the Settled Land Act, involves incidentally
a point which may be usefully noticed here. By conditions of
sale it was provided that ‘“if from any cause whatever, other
than the wilful default of the vendor,” the purchase should
hot be completed by the appointed day the purchase money
should bear interest. The completion having been delayed
by reason of the vendor being unable to obtain the concur-
Tence of necessary parties, Kekewich, J., held that this consti-
tuted « wilful default” of the vendor, so as to disentitle him
to interest during the delay so occasioned, following /» 7e

Hetling & Merton (1893), 3 Ch. 269.

p°WER—RzLEAsn OF POWER—TENANT FOR LIFE—DONEE OF POWER DERIVING
BENEFIT BY HIS RELEASE OF THE POWER.

In re Jones, Smith v. Jones, (1896) 1 Ch. 250, a father, tenant
for life under his marriage settlement, had an exclusive power
,to appoint the settled estate in favor of his daughter or her
Issue, and in default of appointment, on his death the estate
went to the daughter absolutely. The father released the
Power of appointment, and shortly afterwards joined his
daughter in mortgaging the estate for £10,000, the whole of
Which was paid and used by him for his own purposes. The
father was subsequently adjudicated bankrupt. The trustees
of the settlement having sold the settled estate for £16,500,
Row applied to the Court to decide whether the release of the
Power executed by the father was valid, and whether the
Proceeds should be applied in payment of the mortgage and
the balance of £6,500 to the daughter. Chitty, J., was of
9pini0n that there is no duty imposed on the donee of a
limiteq power to make an appointment, and that there is no
ﬁdudary relationship between him and the objects of the
Power beyond this, that if he does exercise the power he
Mmust do so dona fide for the benefit of the object or objects
of the power, and not corruptly for his own personal benefit ;
but he was of opinion that the donee was at liberty to say
that he would make no appointment at all, even though his
doing 50 might enable him to obtain a benefit he could not

Otherwise have got.
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CORRESPONDENCE.

INVADERS OF THE PROFESSION.
To the Editor of the Canada Law Journal.

) a
. . . Ournal
DEAR Sir,—1 notice in a recent issue of your ]

. " Your
letter under the caption “Invaders of the Profession. Lains of
correspondent has not overdrawn the picture. He comp
“ these invaders ”

e.

carrying on numerous businesses at (i):cof

I think we have up here the champion all-round. meChafr;qu_

the Province, who among other side lines acts in the with

ing :—(1) Division Court clerk ; (2) Crown Lands agen(t),ntario

salary of $500; (3) Notary public (or solicitor) to the 4150

Bank; (4) Counsellor-at.law and general conve}tancer, any

making periodical trips to adjoining settlements m'COIf;g 1.

with bailiff, looking up trade, etc. ; (5) Commissioner in 1 ot
(6) Issuer of marriage licenses (7) Fire, life, and acc

e
t but not least, as if to carry Outn:;t
ife is a Practising doctor. It ca ty.”
isnota «useful member Of. SOClizt.
dent puts the whole matter m 2 er's
the cancellation of the commission oot
ertificates—herein lies the whole T

“ tout ensemble,” his w
be said that thig party
I think your correspon
shell when he suggests
and the notary public ¢
of the evil—for what

every one who chooses
of party friends?
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If the profession does nothing in the matter, outsiders
Certainly will not. The motto ought to be, “The Lord

helps those who help themselves.”
BARRISTER.

Sudbury, Ont.

) [We cannot begin to publish all the letters we receive on
this subject. The evil is one that needs no further comment.
Ol.lr brethren in the country especially are treated most un-
fairly, and we trust that the Benchers will see what can be
done in the direction of the very sensible suggestion referred to
by our correspondent. As to the Division Court clerk above
Spoken of, he should be at once disciplined by his Judge, or
the Inspector, who would doubtless take the matter up upon
any overt act being brought to his attention. We recently had
the pleasure of assisting to “bring to time ” a similar offender.
. he J udge took the matter up at once and put an end to the

depredations” of an officer of his Court, who apologized
amply and promised never to do it again.—EDn. C.L.].]

S S

SALES By MORTGAGEES.—The rules of equity as between mortgagor and
Mortgagee have been slowly modified in favor of the latter, and not without
;’eason. Originally, no doubt, the theory was that the mortgagee was more or
ess. of an usurious oppressor, grinding the faces of the poor, and a man
“8ainst whom equity would give as much relief as possible. The fact at the
Present day, of course, is that the mortgagee, being only too thankful if he can
f:ed a Sf‘fe investment for his money with a reasonable rate of i'nterest, is in
the x}:\osmon of t}.)e man who recei\rcs, rather than grants, a favoT in respect‘of
creaSiOYtga}ge transaction. To this fact ‘may, Perhaps,‘ be attributed the in-

“€asing disposition of the Courts to facilitate the exercise by a mortgagee of

N p Ower of sale, The strictness of the old rule is illustrated by the remark
?}:ten:uteq to Lord Eldon that the mortgagee is a tru.stee for thf: mortgagor i'n
exerc?ercnse of his power. 'It was afterwa.rds decided that if the power.ls
terms sed bf"na fide the validity of the sale is not affected by the fact that its
is not zre disadvantageous to the mortgagor. In. other words, the mortgagee
intere ound to obtain the best terms he can, having regard to the mortgagor’s
sever:lt. And the Court of Appeal hff‘s recently held that a sale to one of
for i n.lortg'agors at a sum representing the amount due on the m?rtgage
i ncipal, interest, and costs—so as to leave no surplus whatever—is good

If
Made bona fide.—Law Journal (Eng.)
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REPORTS AND NOTES OF CASES

BDominion of Canada.

SUPREME COURT.
Ontario] [Feb *
AGRICULTURAL INS. CO. 7. SARGENT.

‘ oo Of
Suretys/u/)—Prz’mipal and surety—Continuing security—Approp réalsolt

Payments—Imputation of payment—Reference to take accounts.

d
J. H. S, was a local agent for an insurance company, and Cotl\le:t:e-
Premiums on policies secured through his agency, remitting moneys tht ary,
ceived to the branch office at Toronto from time to time. On Ist ] am.l rds
1890, he was behind in his remittances to the amount of $1,250, and after® ?ne
became further in arrears, until on the 15th October, 1890, one W. 5. éoexe—
him in a note for the $1,250 for immediate discount by the company, a0 that
cuted a mortgage on his lands as collateral to the note and renewals

. . - . . e Or
might be given, in which it was declared that payment of the noctm the
renewals, or any part thereof, was to be considered as a payment Up
mortgage.

. s
The company charged J. H. S. with the balance then in arr:*:;e’
which included the sum secured by the note and mortgage, and continu® an
account as before in their ledger, charging J. H. S. with premiums, €t¢s an
the notes which they retired from time to time as they became du® heir
crediting moneys received from J. H. S. in the ordinary course of te!’al
business, the note and its various renewals being also credited in this gen the
accountas cash. W, S. died on 5th December, 1891, and afterwards U
Company accepted notes signed by J, H. S. alone for the full amount @
mde})tednes.ﬁ, which had increased in the meantime, making debit and Crwe
entries as previously in the same account. On 31st July, 1893, J. H. S o st
on this account a balance of $1,926, which included $1,098 accrued smcehe""
Januz_“Y: 1890, and after he had been credited with general payments t 5t
remained due at the time of trial $1,009. The note W.S. signed 0P ‘nt'r
Octover, 1890, was payable four months after date with interest at 7 PET. Ceta -
and the mortgage was expressed to he payable in four equal annual 0%
ments, of $312.50 each, with interest at 6 per cent. on unpaid principal-

Held, that the giving of the accommodation notes without reference t"gxon
amount secured had not the effect of releasing the surety as being an exte”

of i . . . . . ewa
time granted without his consent and to his prejudice ; that the ren that 2¢

edit

the

. . en
still due upon the security of the mortgage ; that in the absence of evic
of such intention it could not

-n t
be assumed that the deferred payments '? . g
mortgage were to be expedited i
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general account represented premiums of insurance which did not belong to
the debtor, but were merely collected by him and remitted for policies issued
through his agency, the rule in Clayton’s case as to the appropriation of the
€arlier items of credit towards the extinguishment of the earlier items of debit
'n the general account would not apply. )

Held, also, reversing the judgment dismissing the plaintiffs’ action in the
courts below, that under the circumstances disclosed the proper course would
have been to order accounts to be taken upon a reference to the Master.

Appeal allowed with costs.

Holman, for the appellants.

Watson, Q.C,, for the respondent.

Ontario] [Feb. 18.
CANADIAN Paciric Ry. Co. v. TOwNsHIP OF CHATHAM.
Mum‘.ﬂpal law—Special assessments-——Dratinage powers of Council as to add:-

tional necessary works— Ultra vires resolutions— Executed contract.

After the construction of certain drainage works under the provisions of
of the Municipal Act, R.S.0., ch. 184, s-s. 569 & 576, which benefited lands
n an adjoining township, it was found necessary to construct a culvert under
the line of the Canadian Pacific Railway in order to carry off the water brought
down by the drain and prevent damages by the flooding of adjacent land}.

Y contract under seal entered into by plaintiffs and defendants, the plaintiff
agreed to construct and did construct the needful culvertat a cost of over

200, On its completion the works were accepted and used by the munic:Pal
COrporation, certain officials of the corporation having assured the plaint.lffs
that should the funds provided under the original by-law for the construction
of the drainage works prove insufficient, the necessary amendments would be
Made under sec. 573 of the Municipal Act, and the additional sum so required
Obtaineq, The municipal council passed resolutions approving of the work
and paid sums on account, but did not pass a new by-law or make any report
Or fresh assessment respecting the contract with the plaintiffs or the works
€Xecuted thereunder.

Held, reversing the decision of the Court of Appeal (22 A. R. 330)
and of the Divisional Court (25 O.R. 465), TASCHEREAU, J., dissenting, that
3 the works done by the plaintiffs under the agreement were absolutely
:lecess.ary to the efficient completion of the drainage works contempla

€ original by-law, the case came within the provisions of the 5.73rc.l sec
e ¢ Muni‘:ipal Act, R.S.0., c. 184, and the contract under which it had been
Xecuted was binding upon the defendants. _

Held, {TASCHEREAU, J.,) dissenting, that the plaintiffs were gullt.y of
. hether the corporation was acting intra
v“‘?s before entering upon their contract, and that it would be contrary to tl.le
:::hcy of the statute to grant them a recovery which would be so largely in

€ess of the expenditure contemplated by the original by-law.

Appeal dismissed with costs.

Moss, Q.C., and MacMurchy, for appellants.

Wilson, Q.C., and Pegley, Q.C., for respondents.

ted by
tion of

ac : . .
hes in neglecting to ascertain w
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[Feb. 18-
Ontario.]

ROOKER ». HOOFSTETTER. Registry.
Morigage—Agreement 1, charge lands—Statute of Frauds— eg‘; iod the
The owner of an equity of redemption in mortgaged land, Sharge the
Christopher farm, signed a memorandum as follows : “ 1 agree to

. he
. , h, with t
east half of lot No. 19 in the seventh concession of Loughborough,

payment of two mort

. upOn
gages held by G. M. G. and Mrs. R. respeece“::b(;;ma“
the Christopher farm amounting to $750 . . and.l ag? ement or t0
of said land to carry out this agre
mortgages,” that this
sion of Court of Appeal (22 A. R. 1553:“ of the
€ upon the east half of lot 19 in fa

to execute proper mortgages
pay off the said Christopher
Held, affirming the decj
instrument created 5 charg
mortgagees named therein,

ds
: afterwar
This agreement was registered and the east half of lot 19 was
mortgaged to another per:

of the

son. In a suit by one of the m(,’"gagi:;rgc on

Christopher farm for 5 declaration that she was entitled to a lien or cution ©

the other lot, it was contended that the solicitor who proved the ;x: that the
the document for registry as subscribing witness, was not such, bu

in the form of 3 letter addressed to s the agree-
Held, affirming the Judgment of the Court of Appeal, that a
ment was actuall

an-
' take adv

¥y registered, the subsequent mortgagee could ot an absoluté
‘tage of an irregularity in the proof, the registration not being

nullity,

him.

. the
. station,
Held, per Taschereau, J., that if there was no proof of atte
Registry Act required a cer

()
rt judg
tificate of execution from a County Cou

. . . istry.
and it must be Presumed that such certificate was given before reg

Appeal dismissed with costs,
Smythe, Q.C,, for the appellant,
Langton, Q.C,, for the respondent,

[Feb- 18
Ontario.]

NEELON ». Ci1y OF TORONTO AND LENNOX.
Canlracl—lncomislent

tect'S
conditions— Dismissal of contractor — A:Z':di(’”
Dowers—4 rbz'trator—])iyqualz'ﬁcation-—Pméable bias— Evidence, '
of—/udges discretion a5 o order of evidence. ) he following
construction of z public work conta.m.ed t ;with suc
orks are not carried on with such expedition an

A contract for the
clause: “In case the w

proper, the architect sh

.. f
. ‘o .. . . nion 0 :
In writing to supply such additional force or material as in the opi

same
said architect is necessary, and if the contractors fail to supply the an
shall then be lawful for the said

architect to dismiss the said Con"acitz(sl’
to employ other persons to finish the work.” The contract also pro‘;o far a-‘:
“the general conditions are made part of this contract (except I gove"“"
inconsistent herewith), in which case the terms of this contract ‘S‘ha case
The first clause in the general conditions » was as follows: *In
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Works, from the want of sufficient or proper workmen or materials, are not pro-
Ceefjing with all the necessary despatch, then the architect may give ten days
Notice to do what is necessary, and upon the contractors failure to do so, .the
architect shall have the power at his discretion (with the consent in writing
of the Court House Committee, or Commission, as the case may be), without
proFeSS or suit at law, to take the work, or any part thereof mentioned in such
Notice, out of the hands of the contractor.”

Held, (SEDGEWICK and GIROUARD, JJ., dissenting) that this last clause
Was inconsistent with the above clause of the contract and that the latter must
Bovern. The architect therefore had power to dismiss the contractor without
the consent in writing of the committee.

At the trial the plaintiff tendered evidence to show that the architect had
acted maliciously in the rejection of materials, but the trial judge required
Proof to be first adduced tending to show that the materials had been wrong-
f““y rejected, reserving until that fact should be established the consideration
of the question of malice on the part of the architect. Upon this ruling
Plaintiff declined to offer any further evidence, and thereupon judgment was
e€ntered for defendants.

Held, that this ruling did not constitute a rejection of evidence, but was
Merely a direction as to the marshalling of evidence, and within the discretion
of the trial judge.

Appeal dismissed with costs.

S. H. Blake, ).C., and W. Cassels, Q.C., for appellant.

M Carthy, ().C., and Fullerton, Q.C., for respondent, city of Toronto.

Nesbitt and Grier, for respondent, Lennox.

Ontario ] [Feb. 18.
ISBISTER 7. RAYv.

e @rinership—Note made by firm— Representation as fo members—Judgment
against firm—Action on against reputed partner—Agreement as lo
lz'abz'lz'ty,

‘An action was brought against the firm of M., I. & Co,, as makers, and
agafnst J. L. as indorser of a promissory note. Judgment went by default
3gainst the firm, but the action failed as to J. I, it being held that an agree-
Ment established on the trial by which the holders of the note admitted that
't was indorsed for their accommodation, and agreed that the indorsee was
1ot to be liable, was a conclusive answer. An action was afterwards brought
on the judgment against the firm to recover from J. 1. asa member thereof,
and also on several promissory notes made by the said M., I. & Co.

. Held, affirming the decision of the Court of Appeal (22 A. R. 12),
thch reversed the judgment of the Divisional Court (24 O.R. 497), as to the
3ction on the judgment, but affirmed it on the other claim, that J. 1. having suc-
ceeded in the former action on the ground that it had been agreed that he was
29t to be liable in any way on the note, there in suit, the judgment on such
Ofmer action was a conclusive answer to the present.

Held, further, that as to the other notes sued on, J. 1. having, when the notes
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L.
were made, held himself out to the payees as a member of the firm of M.,

. : tter
& Co. (the makers), he was liable asa maker, though he might not, as a ma
of fact, have been a partner at the time.

Appeal dismissed with costs,
McCarthy, Q.C., and Code, for the appellant.
Aylesworth, Q.C., and Cameron, for the respondents.

Nova Scotia.] [Feb. 18.

CLARK v. PHINNEY.

—Res
Executors— License to sel) real estate— Pelition to revoke—Judgment on R
Judicata—F stoppel.

Judgment creditors of devisees under a will presented a petition to the Pro;_
Court to revoke a license granted to the executor to sell the real esta(e:e
the testator for payment of his debts. The petition was refused by t ¢
Probate Court, and the judgment refusing it affirmed by the Supreme Court 1?e
Nova Scotia. The executor sold the land under the license, and a part of thé
purchase money was paid to the judgment creditors, who, still claiming t .
license to be null, issued execution against the lands so sold, and the purchase
from the executor brought an action to establish the title thereto. ]

Held, affirming the decision of the Supreme Court of N.S. (27 N.5. Rep-
384) that in this action the judgment creditors could not attack the license 03
grounds which were, or might have been taken on the petition to revoke, an
the judgment on said petition was res judicata against them. R

Held, further, that the creditors by accepting a portion of the purchas

. . . to
money on the sale, knowing the source from which it came, had elec‘tedro-
treat the license as valid, and were estopped from attacking it in thisp
ceeding.

bate

Appeal dismissed with costs.
Roscoe, for the appellants.
J-J. Ritchie, Q.C., for the respondent.

Nova Scotia.] [Feb. 18

Nova Scoria MARINE INs. CO. v. CHURCHILL.

Marine insurance— Repair of ship—Constructive total loss—Notice of aban-
donment—=Sale by master—Necessity for sale.

The schooner “Knight Templar,” insured by a time policy, sailed froﬂ:
Turk’s Island, W. 1., bound for Nova Scotia. Having sprung a leak she Pu5
back to Turk’s Island and was beached. A survey was held and the surveyorr
recommended that the cargo be taken out to get at the leak. Two days Iatco
another survey resulted in finding her leaking three inches per hour, a:?d twi
days after again she was making six inches, and the master was advnseq,
she could not he hove out, to put in ballast and take her to a port for rcpall“’s'
She was then taken round to an anchorage where she remained some wee :’
and after being surveyed again, was stripped, beached and sold at auction:

The owners first heard of her having been disabled after the sale, and they
sent to the underwriters a full account of the whole proceedings.
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w I_n an action for the insurance tried with a special jury all the findings
€re in favor of the assured, one of them being that the schooner could have
t::n repaired if cost were not considered, but that it would cost much more
N she was worth. A verdict was given against the underwriters.
if thHeId’ affirming the judgment 9f the Supreme Court of Nov.a Scotia, that
¢ ere vessel could have been repaired, even at a cost far exceeding her value,
."T® was not even a constructive total loss, unless notice of abandonment was
glven’ bllt
ﬁomlfﬁ’ld, furthex:, tl.lat as it appeared that instructions coulq not be received
safe] the owners inside of ff)ur wefzks, the expense of keeping t.h.e schooner
Wﬂul)t;’ the danger (?f her l?elng drlven' ashore, and th.e }?robabnhty that sl}e
sellin great!y deteriorate in .value during the delay, )ustlﬁe'd the master in
& on his own responsibility, and the sale excused the giving of notice.
Appeal dismissed with costs.
Macdonald, for the appellant.
Ritchie, for the respondent.

Prince Edward Island.] [Feb. 18.

MAYHEW 7. STONE.

Ad’m'm'.rlrator——l’ayment of doubtful claim by—Death of administrator—
‘.‘Idmim'xtratz'on de bonis non—Recovery back of amount paid—Unadmin-
tstered asset,

af[thzl)'llta\i6/ marr.ied a widow with a c}aughter, S.tone, thirteen yejars'old, who
. hwardﬁ ln.red with hlxp as one of hlS.OWl’l fam.nly. Mayh;w .dxed intestate,
letterad preV19u§|y pfovtded well fgr his own chlldrgn. His v'wdow tf)ok out
esiat S Of‘admnmstranon and :;:dvertlsed for presen.tat\on of claims against the
anq < §>t'0ne pr.esented a claim of $1,000 for services performe('i for deceased,
it w;fimlmstra.mx consulted her solicitor and others, “fhf) advised her to pay
W’as ich _she did, and a month after she died. An administrator de bonis non,
appointed, who filed a bill in equity to have Stone declared a trustee for
t‘i:state of $1‘,000, and ordered to transfer it to the estate. On the hearing
o € gave evidence of a claim for payment for services made by. her on
pcased in his life-time, and a promise by him to provide for her at his death.
de Master of the Rolls granted the decree as prayed for in the bill, but his
‘ toimem was.reversed by the Court of Appeal in Equity on the grouqd that
ecee was entlt]e'd to recover on quantum meruit the val}xe of her services to
fulloas-ed’ according to the terms of the agreement to which she testified, and
s o Wing McGugan v. Smith, 21 S.C.R. 263, and Murdoch v. West, 24
"™ 305, On appeal from that decision,
e ade{’ that the claim of Stone having been made bona fide, aqd paid by
- @dminstratrix under competent advice, the money, even if paid under a

m) . ..
t Stake in law, could not be recovered back by the estate as an unadminis-
ered asset,

Ju

Appeal dismissed with costs.
f;ewf”f, Q.C., for the appellant.
avees, Q.C., for the respondent.



280 Canada Law Journal.

Province of Ontario.

COURT OF APPEAL.

— MarCh 10.
From Rose, J.] [

TIERNAN v, PEOPLE'S LIFE INSURANCE CO" thorily.
Imurance—-Lz'fe z'murance~Payment of premium—A gent-f au mpany by
An agent of an insurance company has no power to bn.nd the co rgént or
giving a policy-holder 2 receipt for the amount of a premium as pa);ompany,
services alleged to have been rendered by the policy-holder to the

the
; X o ium in cash to

the policy on its face providing that payment of the premium in
company was necessary.

Judgment of Rosg, |, 26 Q.R. 596, affirmed.

Osler, Q.C., and J. B. Jackson, for the appellant.
w. H, Hunter, for the respondents.

From Armour, C.J]

WANLESsS 7, LANCASHIRE INSURANCE CO.
Insurance —Fiye insurance—

I
v _‘Co.tﬂs
Variation Srom statutory conditions
ance.

[March 10

'ntain

A provision in a fire insurance policy that “the assured shall ::::‘y_ﬁve
insurance on the property covered by this policy of not less than 5‘;" assure
per cent. of the actual cash value thereof, and that failing so to do t € ty sha
shall be a co-insurer to the extent of such deficit, and in that capaC:Z mere
bear his, her or their Proportion of any loss,” is a condition and r(xlo_t is voi
direction as to the mode of ascertaining the amount of the loss, and i
if not printed in accordance with the provisions of the Act.

Judgment of ARMOUR, C.J., affirmed,

Lask, Q.C., for the appellants, the British America Assurance Co.

ire Insur-
McCarthy, Q.C., and F. Ford, for the respondents, the Lancashir
ance Co,

Watson, Q.C., for the respondents, the plaintiffs.

10.

From Street, 1 [MarCh

ITTER 2. Hows. .

Chur:/t~Trust—Alteratz’on in constitution—Change in .dodn':;.belicfs’

The civil courts will dea with questions of church doctrine an Where

only in so far as it becomes necessary so . }.mrch in

a dispute arises as to which of two bodijes represents a Paft‘f:“l‘,“(; identity

trust for which Property has been granted, a question of ecclesiastica how that
arises, and those who claj ust has been violated must s

- ciples of the
o far departeq from the fundamental principles

church in question, as to be in effect no longer members thereof.
A provision that “no ryle or ordi

h the confessiq
ons in express

to
. sscd
nance shall at any time be pa i

. ot vio-
n of faith as it now stands,” is

0
ents
ion or fuller and clearer statem
doctrine,
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atio Where.the constitution of a church proYides that there shall' be no alter-
tionn .t}?e‘rem, “unless by request of two-thirds of the whole s.ocnety,” altera-
the S initiated by the governing body and assented to by mfo-thxrds of those of
VOtemember§ who have .voted thereqn, all members }}a\fmg been asked to
the » are valid. No previous request is necessary, nor is it necessary to have

assent of two-thirds of all the members.

Judgment of STREET, J., reversed.

Robinson, Q.C., and W. H. P. Clement, for the appellants.

S. H. Blake, Q.C. for the respondents.

From Q.B.D.] [March 10
JOURNAL PRINTING CO. v. MACLEAN.
Defa”faf ion— Libel—Incorporated company — Damages — Evidence— Miscar-
riage—New trial—Estoppel.
Tecofn action will lie‘ at the suit of an ipcorpora}ted trad.ing.company to
thei er d_amages for a libel calculated to injure their reputation in the way of
r business.
South Hetton Coal Co.v. North Eastérn News Association, (1894) 1 Q.B.
133, followed.
Journal Printing Co.v. MacLean, 25 O.R. 509, approved.
agai If the judgment of a Divisional Court directing a new trial is not appealed
‘o nst, tbe questions determined by it cannot be re-opened upon an appeal
m th‘e judgment at the second trial.
aimeldt is proper to ask witnesses in a libel action who, in their opinion, is
at by the libel in question.
the aIl: 1S not' propgr i.n such an actiqn .to ask a witnes§ yhether ?n his opinion
ourt eged libel is likely to cause injury to .th.e plaintiffs’ bu'smess, but t}}e
the Chfefused to interfere because of the adn?lssmn of that opinion, where 1n
form, t:rge to the Jury special stress was laid on the fact that they were to
Smal] eir own opinion as to the damages, and the damages allowed were
Judgment of the Queen’s Bench Division affirmed.
McCarthy, Q.C., and Stuart Henderson, for the appellant.
Aylesworth, Q.C., and G. F. Henderson, for the respondents.

From Robertson, J.] [March 10.
C THOMSON v. HUGGINS.
Rose in action— Equitable assignment—Building contract—Default—Bills
of exchange and promissory noles.
follo":he contractor for a buildil?g gave to the plaintiﬁ",'a .lumber m.erchant, the
ere Ing order : “ On completion _of.contract on bulldlrfg now in course of
acco on, pay to the order of (plaintiff) $400, value received, and charge to
ableunt of (contractor),” and the defendant accepted thus: "‘Accepte'd, 'pay’:
fterat Niagara Falls, Ont., as payment for Jumber used in my building.
tra this the defendant paid to the contractor more than $400. The con-
Ctor made default before the completion of the building, when more than
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ed
$400 of the contract price had yet to be earned, and t.he defendant complet
the building, the cost being more than the contract price. ' . a bill
Held, reversing the judgment of ROBERTSON, J., that this was no - able
of exchange because the time for payment was not fixed, nor an equ
assignment, because the fund out of w
specified, but was merely a
tract by the contractor or s
default no liability arose,

E. E.A. Du Vernet and /. E. Jones,
Watson, Q.C., and §. F. Washington

ot
hich payment was to be made vl:'ascgn-
promise to pay upon the completion of t Zf o
ome one on his behalf, and that by reason

for the appeliant.
, for the respondent.

h 10.
From Chy. D.] [Marc

GARLAND 7. CITY OF TORONTO S07—
. s, 7
Master and servant— Workmen's Compensation for Injuries Act 159
“ Superintendence "—55 Viet., ¢. 30, sec. 2, 5-5. 1 (O.).

No implied right of superintendence within the meaning of section (20(‘)2
of the Workmen’s Compensation for Injuries Act, 1892, 55 cht., c. 30 one
arises from length of service or skill, and the employer is not liable w}"e;’el]ow
workman, presuming on greater length of service or skill, directs his fe

. o ; ; o ults.
workman to do certain work with nsufficient appliances, and injury res
Judgment of the Chancery Division reversed.

Fullerton, Q.C., for the appellants,
W. J. Clark, for the respondent,.

———

10.
From MacMahon, J] [March

BECHERER 7. ASHER.

Principal and agent—Sa, of goods— Undisclosed principal. loy

Where undisclosed principals, carrying on a wholesale busines}i, emiﬁt,

an agent to carry on a retail business in his own name but for their bename
and sell their goods, they are not liable for the price of goods of the s
kind purchased by the agent from other persons without their knowledge.

Watteaw v. Fenwick, (1893) 1 Q.B. 346, considered.
Judgment of MacMaHoN, J., reversed.

Moss, Q.C., and B. N. Davis, for the appellants.
E.E. A Du Vernet, and /. . Jones, for the respondents.

10.
From Boyd, C.] [March

» ETC,, NIAGARA FALLS PARK v. HOWARD.

in reserve along Niagara River. he
The “chain reserve” along the bank of the Niagara River, anclt or
slope between the top of the bank and the water’s edge, were not set apar ent
military or ordnance purposes, and did not pass to the Dominion Governm
as “Ordnance lands.”
Judgment of Bovp, C., 23 0.R,
Robinson, Q.C., and W, P, Tor
Irving, Q.C., and Moss,

y 1, affirmed.

Yance, for the appellants.
Q.C., for the respondents.
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From Meredith, J.] [March 10.

STEPHENS v. BOISSEAU.

B“”'{”‘uﬁtqy and insolvency—Assignments and preferences—Surplus proceeds
of sale of morigaged goods.

The application by a chattel mortgagee of the surplus proceeds of sale of
the goods in question in satisfaction of an unsecured debt due by the mort-
gagor to him, is not a preference within the meaning of the Assignments Act.

Judgment of MEREDITH, J., reversed.

G. Kappele, and /. Bicknell, for the appellant.

Gibbons, Q.C., for the respondent.

From Q.B.D.] ! [March 10.
IN RE SOLICITOR.

Solicitor— Taxation of bill—Appeal—Rules 848-851, 1226 (d),1230, 1231.

. .Upon an appeal by the solicitor from the decision of the Queen’s Bench
‘V.lSi()n, 16 P.R. 423, upon an appeal from the taxation of his bill of costs
8gainst his client, under the common order for taxation, the Court was divided
In opinion as to one of the grounds of appeal, viz., that the appeal was not
Properly before the Court below.
1 Held, per HaGARTY, C.J.O., that whether the appeal was or was not regu-
arly before the Court below, it had jurisdiction to interfere to prevent a gross
abuse, 7y 5, Johnston, 15 App. Cas. 205, followed.
ce P"’ OSLER, J. A., that where what is sought by the appeal is the revifew of
frrmm items of a solicitor's bill of costs against his client, the appeal is as
1::(: ?di\’laster’s report under Rules 848-850; and this is the effect of Rule
¢ Per BURTON and MACLENNAN, JJ.A., that such an appeal is regulated by
€ same Rules and practice as apply to an appeal from a taxation of costs
het‘f"een party and party ; and the provisions of Rules 1230 and 1231, not
aving been complied with, an appeal could not be taken under Rule 851I.
Tremeear, for the appellant.
W. E. Middleton, for the respondent.

Osler, J.A.] . [March 17.
MoLsoNs BANK 7. COOPER.

Appeal bond—Condition—Affidavit of execution—Affidavit of justification.

The condition of a bond filed by the defendants as security for the costs
2f an appeal to the Supreme Court of Canada, was that if the defendants
shall effectually prosecute their said appeal and pay such costs and damages
a3 May be awarded against them by the Supreme Court of Canada, then this
Obligation shall be void ; otherwise to remain in full force and effect.”
Held, (1) that the bond was not irregular.

ca (2) The affidavit of execution of such a bond need not be entitled in the
use,
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. . . “ gver
(3) A surety in such a bond, when justifying in the sum sworn to

ther
and above what will pay all my just debts,” need not add “and every O
sum for which I am now bail.”

J. S. Denison, for the defendants.
W. E. Middleton, tor the plaintiffs,

—_—

HIGH COURT OF JUSTICE.

——

Bovp, C.,, ROSsE, ]J. 8.
ROBE;lTS,ON, J. ' ’} [Feb.

CARROLL v. BEARD.

. st
Landlord and tenant— Distress—Conditional sale of goozl:——Lzen——I””r
of lenant—Statutes—Repeal—Substitution.

An agreement upon the sale of certajn machinery and other goods f:ﬁly
tained a provision that until the balance of the purchase money should bed for
paid, the vendor should have a lien on the goods for such balance, as an y
and by way of a vendor’s lien, and that no actual delivery of such P"°p°n
should be made, nor should Possession be parted with until such ba!ancefé\the
interest should be fully paid, After the sale the vendee took possession 0 dor
goods, and subsequgntly, on the 1st April, 1890, with the assent of the ven the’
who surrendered a former lease, the defendants leased to the vend‘ee he
premises upon which the goods were situated. Afterwards, and while t

L for
balance of the purchase money was still unpaid, the defendants distrained
rent upon the goods in question,

: Lo . inap-
Held, that the stipulation in the agreement for a vendor’s lien was inaP

propriate and inconsistent, and must be read out as mere surplusage ; and ::;
reading the agreement, the transaction was one of conditional sale, an'd un on.
57 V., ¢. 43, only the interest of the tenant in the goods could be distramedo o
Held alSO, that Act 57 Vict., C. 43, which repea]s S. 28’ s-S. I, of R.S. }ter
143, and substitutes a new section therefor, applies to leases made on or @

1st October, 1887, to which the repealed section, by sec. 42, applied.
Moss, Q.C., for the plaintiffs,

Arnoldi, Q.C,, for the defendants.

19.
DIVISIONAL COURT.] [Feb. 19
KINNARD 9, TEWSLEY.

Promissory note—Discounteq

. oning
Jor holder o his guaranteeing same by 5§
name under makers

—Surety. 4

. n
Where a promissory note commencing “1 promise to pay,”’ etC»,_:ti

signed by two persons as makers, was afterwards discounted by the plal

for the defendant, the holder ther

on
eof, the money being paid to defendant
his agreeing to become surety for t

ignin
he payment of the note, defendant signiné
his name under that of the maker

s, t0
Held, that the defendant’s liability being that of a surety he was liable
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the plaintiff on the note, his liability not being affected by the manner in which
€ note was signed.
Swayze, for the plaintiff.
£, E. Hodgins, for defendant Dodge.
J- F. Macdonald, for defendants, the Tewsleys.

Divisionay, Court, CHY. D.] [March 3.
TQWNsmP OF MOORE 7. COUNTY OF HURON.

Statures— Repeal of Act—Exception—Interpretation Act—Con. Mun. Act,
1892, 55 Vict., c. 42, sec. 533a (0.)—57 Vict., c. 50, sec. 14(0.)—R.S.0., c. 1.
Section 14 of the Municipal Amendment Act, 1894, 57 Vict., c. 50 (O.)
t be read with sec. 8, sub-secs. 43 and 48 of the Interpretation Act, R.S.0.,
» 80 that rights of action acquired at the passing of the said Act of 1894
not affected thereby. A

On the 29th April, 1893, a township corporation obtained an award against
8 unty corporation under sec. 533a (O.) of the Consolidated Municipal Act,
a 9?’ for part of the cost and maintenance of certain bridges. An appeal
AEalnst the award was successively made to a Judge, and to the Court of
Appeal, the appeals being dismissed, but while appeal was before the Court of

PPeal, the 57 Vict,, c. 50 (0.), was passed.

of thHeld-’ that the award was not a pending award at the date of the passage

€ said Act, 57 Vict., c. 50 (0.)

The plaintiffs were held entitled, notwithstanding the repeal of sec.
533:’? (0.), to recover the amount expended on the said bridges ; but varying
anf Judgment of the learned Judge at the trial, by allowing, not merely the
s io,““t expended up to the date of the passing of the 57 Vict., but the town-

P's proportion of the amount actually expended.
4 Viesworth, Q.C., and Drckenson, for the plaintiffs.
Gar. row, Q.C., for the defendants.

nus
C I
are

a co

ARMoup, C.J., STREET, J.}

ALCONBRIDGE, J. [March 3.

MILLER #. GERTH.
Particulars—Slander.
th In'an' action of slander the defendant has a right to the fullest particulars
© Plaintiff can furnish as to the place where, the time when, and the person
Whom the words alleged were uttered ; and also to full particulars of the
™Mes of the persons who have ceased business dealings with the plaintiff on
count of the slander.
evasisvhi&y and }xncertain particulars, such as are rendered mean’i,ngless arlx)d
disco e by saying “among others” and “some of the persons,” are to be
Uraged.
The Plaintiff is bound to give definite information, so far as he can, and to

Sto . . .
. P there: if further information comes to his knowledge, he can obtain
Ve to amengq,

to
na
ac
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d
. ts allege
The defendant is entitled to particulars of slanderous statemen

. . . . mages.
merely as matters showing express malice or in aggravation of damag
W. N. Ferguson, for the plaintiff.

F. A. Anglin, for the defendant.

—

IS\.{Ti}z:Ers]")r]TJH’ C. J., ROSE, J.,} March 16.
’ Tobn 2. RUSNELL. 1488
Divisional Court—Appeal to—Stay of proceedings—Rule 799, A .( # ment
A Divisional Court has jurisdiction to allow an appeal from the J:dsitting
of a trial Judge, to be set down upon short notice of.motion, and suc
down will operate as a stay of proceedings in the action.
J- W. McCullough, for the plaintiff.

A. H. Marsh, Q.C,, for the defendant.

S , 1895
MACMAHON, ].] [Sept. 24

MULHOLLAND ». MISENER.

o R.S.0. G OD
Discovery— E xamination of party—Criminal conversation—R.S.0-
sec. 7.

.. the
. o . . . H iff? wlfe, t
In an action for criminal conversation with the pla‘f‘t'ﬁ. Sr
defendant cannot he compelled to submit to examination for discovery.

. it and s€¢
Construction of sec. 7, of R.S.0,, c. 61, and difference between 1t 2
3 of the Imperial Act, 32 & 33 Vict,, c. 68

McBrayne, for the plaintiff.,
D'Arcy Tate, for the defendant,

, pointed out.

6.
March !
Bovp, C.] (Ma

of

TAYLOR . NEIL.

. . enalion
Discovery— Examination of party—Criminal conversation—Alien
affections—R.5.0., c. 61, sec. 7.

xam-
It is not in the power of the Plaintiff to enforce the attendance o;’d?;ng s
ination of the defendant as g witness or for discovery, where the proce
one instituted in consequence of adultery.
Mulholland v. Misener, ante, followed.

But where the action is of a compound character, and raises 2 : ;f the
claim for damages on account of the alienation of affections anfi los 1 upo”
society of the plaintiff's wife, the defendant must submit to exammaus differ-
that branch of the case. Construction of sec. 7 of R.S.0, c. 61,an

: inted out
ence between it and sec. 3 of the Imperial Act, 32 & 33 Vict,, c. 68, poin
T. McPhillips, for the plaintiff,

T. G. Meredith, for the defendant.

stinct

Bovp, C.]

KERR 2, SmiTH.

TR esltd' .
“Legal personal representatives”—Ve > ow 1S

[MarCh 20

Will—Devise— Legacy—
A testator devised land t

0
0 executors and trustees upon trust t
wife to use and occupy it dur

nd p3Y
ing her life, and after her death to sell 2
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the proceeds of part to his son, but if the legatee should die before his share or
Portion was paid over to him then to his legal personal representative.
. The son conveyed his share to the plaintiff and died before his share was

Paid over, .

Held, that the legacy vested in the son, by being given in the event of his
death “a5 pis share ” to his executors and administrators, as “legal personal
Tepresentatives.” and that the plaintiff was entitled.

/ames Bicknell, for the plaintiff.

H. W. Mickle, for the next of kin.

W. L. Payne, for the executors.

Bovp, ¢ [March 21.
IN RE ROSE.

Dower—Sum in gross—Devolution of Estates Act—Creditors.

Under the Devolution of Estates Act, land of an intestate was sold by
the administrator, with the approval of the official guardian, and by consent
of the widow, freed from her dower. The consent was upon the footing that
the widow was to get out of the proceeds of the sale a sum in gross in lieu of
dower. The estate was practically insolvent, and but little was left for the
Sustenance of the widow and children.

The creditors, after the sale, opposed the payment of a sum in gross.

Held, that, whatever might be the proper course in the case of a large
state where the family were left amply provided, the better practice in a case
like this was to prefer the claim of the widow to a gross sum to that of crec.llt-
Ors to have only annual payments on a funded capital, the residue of which
should be distributed on the widow’s death.

J- H. Moss, for the widow.

J. Hoskin, Q.C., for the infants.

T w. Howard, for creditors.

MEREDITH, J] [March 23.
CREDIT FONCIER FRANCO-CANADIAN v. LAWRIE.
Action on covenant— Deed not executed by defendant—Implied covenant.

The defendant Lawrie purchased certain lands subject to mortgages made
to the assignor of the plaintiffs. The conveyance to Lawrie contained a cov-
®nact on her part by which she agreed to pay these mortgages, but she did
Not execute it, The plaintiffs obtained from the mortgagor, the grantor to

aWwrie, an assignment of the above covenant, and brought this action upon it
3gainst the defendant Lawrie and the mortgagor.

Held, that no action could lie upon a covenant in a deed not executed by

¢ alleged covenantor.

R. McKay, for the plaintiffs.

No one for the defendant.
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MEREDITH, C.J.] [March 28

IN RE KERR AND COUNTY OF LAMBTON.

Municipal corporations— County by-law—Guaranteeing debentures of 10WhH—

Assent of electors—By-law of town— Time of passing—Form of by-law—
Guaranty— Liability.

. . . he
The assent of the electors is not required to make valid a by-law Ofct)n-
council of the county corporation, passed under sec. 511, s-s. 2, of the

solidated Municipal Act, 1892, guaranteeing the debentures of a municipality
within the county.

At the time such a county by-law was passed, the by-law of the mm(l)t
municipality authorizing the issue of the debentures had not been ﬁnalhy
passed, but had been provisionally adopted and had received the assent of the
electors, in accordance with sec. 293, and the form that the guaranty of the
county was to take was such that it could not actually be given until after fhe
final passing of the by-law of the minor municipality.

. e-
Held, that under these circumstances, the county by-law was not PF
maturely passed.

The by-law in question enacted: 1. That the corporation do herebl):
guarantee the due payment of the debentures,” etc. 2. That upon eg.c
debenture should be written “ payment hereof guaranteed by the corpol'a“";
of the county,” etc. 3. That the warden and clerk should sign and seal SUC‘
guarantee on each debenture. 4. That when so signed the corporation shou

be liable to the holders of the debentures and responsible for the due paymem
thereof.

Held, that the by-law did not impose upon the county corporation any
greater liability than was authorized, viz., that of guarantors.

Aylesworth, Q.C., for the applicant.
Shepley, Q.C., for the corporation,

ROSE, J. ] [March 27, 1895-
FORSYTH 7. GoDEN.
What amounts to an arrest ?
The plaintiffand defendant had 2
defendant telephoned for a policeman,
fendant, “ Is this the man "
dispute, said to plaintift,
station.” No other wor

disagreement on the London maf‘:;t:
who soon arrived, and said to the d¢
The constable after hearing both sides of t_h:
“You will have to come along with me to the polic

ds were used, and no resistance offered. Pla’""h;
defendant and policeman walked down together to the station, and talked th®

. . . e s
matter over there with the chief. No information was laid, and pla\ntlﬁ “’i'o .
not further detained. The constable swore he did not arrest plaintiff. AS
this

n
ROSE, J., ruled that that was 3 question of law ; that if an officer, know
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::;;e such, took charge of a man, and the man reasonably thought he was
€r arrest from the conduct of the officer, this is an arrest.
ﬁ:’ .‘E'I/o}' and Wilson, for plaintiffs.
Gibbons, Q.C., and Graydon, for defendant.

DIVISION COURTS.

THIRD DIVISION COURT, DUNDAS AND GLENGARRY.
(Reported by John A. Chisholm, Barrister-at-Law.)

SHEETS 7. COURT SIDNEY, CANADIAN ORDER OF FORESTERS.
Dencfit societies—C. O. O. F.—Certificate of physician.

benefiCErtiﬁcatgs required by the corstitutions of friendly societies on which sick
by lhts are p.ald must be furnished in strict accordance with the forms provxdpd
€ constitution. In this case the certificates on which the plaintiff relied

m ] .
()Cztl‘igtperuﬁed to his illness. without stating that he was unable to follow his usual
10n,

[CorNWALL, March 6, 1896, CARMAN, J.J.
the ghis was an action for sick benefits against the local court or branch' of
N arléldl‘an Order of Foresters. Sec. 82 of the Constitution of the (‘Iana.dlan
alia e: _°f fl; oresters defining, the duties of ‘th.e Court Physicign. requires inter
nec:3 1t shall be the duty of the Court Physician to . - . sign the certificate
Certifsisary to enable (the claimant) to draw the sick beneﬁts. . . . The
Cate of the Court Physician shall be in Form ¢ L’ or equivalent thereto.
:mbefs of the Order employing other than the Court Physician shall present
sici;;rt‘ﬁ‘?ale of the same, who in all cases must be a regularly qt{allﬁed ;')h)r-
Were ’, and such certificate shall be accepted on the same conditions as if it
Signed by the Court Physician.”

sick bhe Court p.hYs:ician gave plaintiffa certificate entitl‘in'g him to three weeks
or s Enefits, bellevm.;sr him fully recovered. The physician was the'n‘ absent
Severar:]e weeks. Plaintiff alleged that he was not cured, bu_t was ailing for
Physic; weeks longer, and sought to recover therefor on certlﬁcatgs of othf:'r
illne clans th_a" the Court Physiciangwhich, however, merely certified to his

S and did not state he was unable to follow his usual occupation.

§' A. Pringle, for plaintifl. .
omiy W. Liddell, for defendant, referred to Essery v. Court Pride of the

mon, 2 O.R. 596.

the SCARMAN' J.J.—The wording of By-Law No. 19, of Court Sidn.ey, is not
e as the wording of sec. 85 of the Constitution of the Canadian Order
ein;r;.sters' The Constitution says: “ Every brothe.:r . . . in case of
Othey lisabled by sickness or accident from following his usual occupation or
n Wise earning a livelihood . . . provided always that such lllnes§ has
o, et: ®n brought on by his own intemperance or immorality, shall be entitled
acci(?y.l‘.a‘f' No. 19, of Court Sidney, says : “Any membe.r who f:rom illness or
entis Incapable of earning a livelthood, where such illness 1s not brought
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I

. . . : ive 2
on by his own intemperance or immorality, shall be entitled to rece
weekly allowance, etc.”

.. jtution.
The by-law of Court Sidney certainly limits sec. 85 of the Constitutio

. Lo . .19, of
Form “L” referred to in the Constitution, but not in By-Law No. 19

Court Sidney, reads as follows :
[13

Date ’8? .
To Court No. C.0.F :onall\’
This certifies that 1 was called in to visit profess!

. ; the
on the day of , and I have attended him from that time :)(l)e 0
present time, and I declare he was ill of , and una

attend to his usual occupation. I declare him Court fun'ds-” us
This certificate does not cover By-law No. 19 of Court Sidney. ltt}v:at,
intended to cover sec. 85 of the Constitution, but it does not even dO'ﬁ ate
although it is declared by the Constitution to be sufficient. The certifi¢ "
should state that the illness was or was not brought on by the claimant’s own
temperance or immorality. No. 19
There is not a certificate filed covering the requirements of By-law c;urt
of Court Sidney, that is, not a certificate upon which the ofﬁcer§ of the her
would be justified in paying out the money of the institution without ﬁgourt
proof. If certificates for benefits are prepared by any other than. the ven
Physician, that other physician certainly ought to be more pamcu}af ents
than the Court physician in showing that the case is within the requirem
of the By-law. . are
I must therefore hold that the certificates produced by the pla‘”,“.l ) at
not sufficient, and upon the evidence of Dr. Alguire (the Court PhyS‘CIar;,im,
the trial, it is clear that his certificate of Sept. 3rd, 1895, was intended b}’f his
and was accepted and presented to the Court by plaintiff, as the end ©
call upon the Court. em-
Itis urged that any kind of a certificate will do where the doctor ther
ployed is not the Court Physician ; this [ cannot subscribe to, but would 12 was
feel inclined to hold to much greater particularity in showing that the cas€

. . Phy-
within the requirements of the By-law if possible, than where the Court
sician was employed.

Judgment for the defendants. b

Drovince of Mova Scotia.

SUPREME COURT.

EN Banc.] T [March 1
IN RE SMITH. rt"/‘t
Grant of administration—Rival applicants for—Relation of property h
and right to admz'm'stmft’on-Appoz‘ntment of stranger. . per
The will of a testatrix provided that the interest of the deceased. mtrUS‘
father’s estate should be held by the executors or agents of that estate! " erest
for her infant children. It also contained a direction that the above int
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Sh.omd be kept wholly separate from her husband. Both husband and the
:}a)lc.l €xecutors became rival applicants for a grant of administration, and upon
eI failing to agree, the Judge of Probate appointed the Eastern Trust Co.
administrator. On appeal from that order,
that Held., that upon .th.e well established prin.ciple of the Court of Probate
of ¢ the r.lght to admm'lstration followed the right of prope{—tyt the execgtors
enti:%lstamx’s father !)emg trustees who represented beneficiaries ex.cluswe])'
and ed un.der the will, were prima facie the proper persons fo:: appointment,
trust that in the absence of evidence f’f any default on their part as §u.ch
tratj ees, there was no principle of law which would exclude them from adminis-
lon of the estate.

uthhat sofar as appeared the appointment f’f the If?astern Trust Co. was
id arra.nta[')]e_ The mere fact that the contending appllcantf could not agree
bro not Just:f).: the apponrftment of a s‘tranger ; but that the (,01.xrt had not. tbe
tratf;:r Mmaterials before it to determm.e who should be appointed adminis-
Mine y and that the case should be remitted to the Judge of Probate to deter-
pergo:*?““ proper evidence, whether or not the said exe.cutors or some otl?er
istray: Interested in t.he‘ estate of the testatrix should receive a grant of admin-

ation before appolntlng a Stranger.

Fullerton, for appellants.

Harris, Q.C., Mcinnes, and J. A. Smith, contra.

o Banc] [March 14.
v, IN RE MCLELLAN.
ah.dity of will— Testamentary capacity— Upon what evidence determined—
What considerations relevant.
Semi’_rche deceased testator, WhiISF lying ill and in a state of drowsiness or
memaom.a, alterpatmg w’fh short mter.vals of clear consciousness, gave ltesta(i
shory] r}: Instructions to his agent, whlcb the latter embodied in a W{l, an
ict i: Sﬁer“fards the same was duly signed and executed. The mang c:):;
Opinion 1e evidence was not in .respect (.)f' the facts, but wa.s crea'tted yt c
answer S expressed by thf: altendm.g physician and anqther witness 1‘r‘1 nega.ttxl\;e
test o comprehensive questions to the following effect : Was
ator's mental condition such as would enable him intelligently to dispose
e ls.est‘ate-" The Probate Court decided in favor of the will, and on fippeal
ittli):nmpal contention against the validity of the.wﬂl was that whllehad;
. tesg; the testatm:’s cap?.city to understz}nd the meaning .and effect olf e::ct l:)e
was incZmemary dispositions taken by itself, l:ns condmon'wgs sucdzl a]in
With thepable' by reason of stupor and exhaustlon,.of .appr(.ecmtmg and dealing
testamentary project as a whole and in its different bearings 10

res . .
isrr,ict of the value and extent of his property, and the various claims upon
gard,

m

f fd(.l’ th‘?‘ having regard to the important consideration that the provxsllo:s
time prwll.l coincided with the feelings and intentions of the testator for : quhgt
t €vious to his decease, and that he had given sufficient previous thoug

© subject of the disposition of his estate to reduce in a large degree the
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difficulty of making his will, even when his faculties had become impaired by
disease, no sufficient reason appeared for disturbing the judgment of the Pro-
bate Court.

Held also, that the above comprehensive questions went far bey4ond the
scope of those questions which might properly be put even to expert witnesses,

inasmuch as such evidence if accepted would be conclusive both of the law
and the facts.

W. B. Ross, Q.C., for appellants.
Laurence, Q.C., contra.

EN Banc.] - [March 14

o SALTER 2. ST. LAWRENCE LuMBER Co. oy

Vdemg up of foreign company—Attachment of assets —Power of l’.q uidd 7
to intervene—Quality of proof required of winding up proceedings ¢
order of foreign Court.— (. 47, J. A.

Defendants were a foreign company and had offices in London, Q‘febec
and New Brunswick, but no office or agent within the province, and did no
business within the province of a regular or permanent character. Subse
quently to an order of the Supreme Court of N.B. winding up the company
under provisions of c. 129, R.S.C,, and appointing liquidators (none of Whon}
resided within the province), plaintiff attached and levied on certain assets ©
the company. Thereupon the liquidator moved to set aside the attachment "
levy, and obtained an order accordingly.  On appeal from that order it Wa®
contended (a) that the liquidator not being a party to the suit had “0'
standing in the Court, and was not entitled to attack the proceedings
(6) that the winding-up order was not proved, not having been certified an
sealed with the seal of the Court as required by the statute ; (¢) that the
liquidator had not shown that he had authority from the Court to intervene 17
the action ; (@) that since the liquidator’s title was founded on liquidation he
should have proved it distinctly.

Held, that as the functions of the directors ceased at the winding-ups the
liquidator was the proper and only person who could intervene to conserve the

e
assets of the company, and for such purpose it was not necessary that P
should be a party to the suit ;

That the motion to set aside at
order made by the N. B. Court (
the mode of proving such order
tect rights acquired under the wi

That on such a motion it wa

n
tachment was not an attempt to enfol‘ced?n;’
in which case the provision of sec. 85 regar o
would have to be complied with), but to P
nding-up procedings ;

- ore
) $ not necessary for the liquidator to d"’ m -
than satisfy the Judge by reasonable proof—such proof as is customarily €

: . . a
ployed on interlocutory applications and motions founded on amdavlt"‘haten
winding-up order had been granted when made, and that liquidators had be
appointed.

Held further, that the summary provisions of O. 47, J. A., did not apply "

. . ns

a fotexgn company which merely had a few isolated commercial transacti®

within the province, but conducted no regular or continuous business.
Drysdale, Q.C., for appellant,

Adams A. Mackay, for respondents,
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'II'OWNSHEND, ].
N Chambers, } [March 21.
PROVO v. CAMERON.
Pleadz‘ng as to damage—Emébarrassing plea— Tender in action for unliqguidated
damages.

. To allegations in the statement of claim of damages suffered and expense
lnc“"'l’ed, defendant put in a plea of denial. He also pleaded tender before
action brought, the suit being one for unliquidated damages. On motion to
Set aside both pleas,

Held, that though the former plea putting damages in issue was unneces-
Sary under O, 21, r. 4, J.A,, it was not therefore necessarily embarassing, and
;:er.e was nothing in the rules to prohibit such a plea ; but that the latter plea

18ing a defence of tender must be struck out.

Fulton, for motion.

Russel, Q.C., contra.

ITnO‘é’I?SHENU, ]_,}
ambers. [March 21.
Linmir o ‘ IN RE MOOSELAND GoLD MINING Co.

Wuidation proceedings and restraining order—Leave to proceed on part of

Judgment creditor—Grounds of preference—How far substantial.

A levy having been made on the company’s property on behalf of judg-
:‘em creditors after a resolution to wind up had passed, the liquidator obtained
AN order under c. 80, sec. 50, R.S.N.S., restraining all further proceedings. The
Judgment creditors now applied for leave to proceed on the following grounds :
i.ln)dThat the officers of the company, before the winding-up, had made false

deceptive statements of their intention to pay the said claim, thereby
aeléymg the applicants in proceeding against them, and that when proceeded
0%:“{‘“ they went into voluntary liquidation ; (2) that their lien had been

ained before the restraining order was made.
fors Held, that as the interests not alone of the company, but of all the credi-
CiemOf the company were involved, the first reason assigned aﬂ‘9rded no suffi-
ground for allowing applicants a preference for their claim ; and as to
o ¢ Second the effect of the restraining order wasto remove any lien they had
tained for the very purpose of preventing a preference.
Kenny, for application.
M, athers, contra.

Province of Mew Brunswick.
EQUITY COURT.

BArkeg, 1 [March 17.
RODGERS 7. SCHOOL TRUSTEES, ETC.
School law—Sectarian schools. .
the r:‘(‘:ac'hing in a convent building does n.ot make a school sectarian withTl
e noe“m“g of the N. B. School Law, which provides that the schools sha )
char; N-sectarian. Nor does the fact that the school is taught by sisters 0,
'y who wear the garb peculiar to their order ; nor that the teachers
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at
salaries go into the general fund of the order to which they belong; n;])l‘t ﬂ:he
the Catholic religion is taught before and after school hours; nor tha
schools are closed on Roman Catholic holy days ; nor all of these togethe:;ain
A bill filed by one ratepayer on behalf of himself and o.thers to res -
the defendants from conducting a public school in a particular way,

. : . 15 consent,
alleging that the way is sectarian, must have the Attorney-General’s ¢
and make him a party,

Skinner, Q.C., and Fowler, for the plaintiffs.
Currey, Q.C., and Lawlor, for the defendants.

h 17.
BARKER, J.] [Marc

JONES z. HUNTER. cidental
Landlord and tenant—Lessor yestrained Jrom closing up alleyway inc
Zo leased premises,

A.
The defendant leased a store, together with the cellar underneath, to £

who assigned the lease to plaintiff. The store had always been usedtgesrz
retail liquor store, and the cellar for storing liquors. Behind the store e
was a room also included in the lease, At the time the lease was.gl've" t the
was an alleyway running from the street along the side of the bmlc.lmg toreal’
yard in the rear. A door opened from this alleyway into the room in thebeen
of the shop,and a trap door also opened into the cellar, which had always il
used for puting in coal, casks of ale, etc. The defendant commenced to o
a house alongside the one containing the flat leased by defendant, .takm%f '
nearly all of the alleyway and Practically closing the two doors opening lo sing
The plaintiff applied for an injunction to restrain the defendant from so ¢ ;’ase’ :
the alleyway on the ground that these privileges were incidental to the le

and also on the strength of the word “privileges,” which was in the lease:
Injunction granted.

C.J. Coster, for plaintiff.
Gilbert, Q.C., for defendant.

———

PROBATE COURT.
TRUEMAN, J.] T [March, 23
i IN RE CHUBB. ”
Succession Duties Act 1802—Devise to “ 4 B, one of my execulors. he
Testatrix devised “to A B, one of my executors, $500, and to C. D'::Ces'
other of my said executors, $500.” The local government collected the 51} (o0
sion duty on both these legacies on the ground that they were legaclse to
pe rsons coming within the scope of the Act. An application was .ma The
the Court for an order to have the government refund the money paid.

. PR com-
point involved was whether the devises to the executors were in lieu Of
missions or not. If they were,

; . ut on
the estate’ was not liable to succession duty
these amounts.

. N . a_nd
Held, that the devises to the executors were in lieu of commissions,
that the estate was not liable to

Succession duty on them.
Tilley, for the estate.

Blair, Attorney-General, for the Government.
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Province of Prince EdDWard Fsland.

SUPREME COURT.

SULI.XVAN’ C.J] , [Feb. 17.
. DAVIES 7. MCINNIS.
Sheriffi_Negligence in not levying—Notice of rent due landlord—Action
brought before veturn of fi. fa.—Attornment— Verbal notice.
" Plaintiff placed a fi. fa. in the hands of defendant as sheriff on 29th Nov,,
f0;)3’ returnable 3oth May, 1894. On 23rd May, 1894, the fi. fa. was renewed
one year. The Writ of Summons was issued April 18th, 1895.
ha At the trial it was proved that in the Spring of 1894 there were good§ in the
th nds 01.' the execution debtor which might have been seized, of which fact
€ sheriff had notice but did not seize. On the debtor’s farm there was a
::I)"tgage, with an attornment clause and one year's rent, $200 (more than the
d ue of the goods in question), was due and unpaid. The mortgagee gave
efendant verbal notice that he would come in as landlord for rent if any levy
Were made,
the For tht.i_d(':fe'hdant, it was contended that even if the sheriff bad levied,
rentp_mbabl_llty was that the mortgagee, as landlord, w'ould have clanne@ as fgr
rent in arrear, and there would not have been sufficient goods to realize this
th ,ar‘\d COl?Se([uently plaintiff suffered no damage. Defendant also Fontended
at this action should not have been commenced until the expiration of the
gi'ar .for which the fi. fa. had been renewed, citing Moreland v. Leigh, 1
;ll‘k]e 388
plai f{eld, that the circumstances did not lead to the conclusion that the
in‘[:_t'ﬁ would not have realized, had a levy been made, and that the. damages
levi is case was the value of the goods upon which defendant might have
Vied, but did not.
“rit'lidd’ also, that the notice of the mortgagee, as landlord, not being in
ing, was insufficient under the statutes of this Province.
$00 On the point raised by defendant that the action was comr‘nenceq too
Wasn’ the learned Chief Justice said : “In support of .thlS contention reliance
i hplaced on the case of Moreland v. Leigh, from which a general m'ferencF
af(eg t be drawn that an action could not be commer.lced against a s.her!ﬁ’ until
andr' he had returned the writ. That case was decided at le'l f"ru'ls in 1816,
o mls somewhat imperfectly and irregularly reported ; }mt, as _1t is, it appe?.rs
or € to be 'distinguishable from the present case in this, that‘nt was an 'acu(?n
At Not having the amount of the levy at the return of the writ. It is cited in
in mso’."s Sheriff Law as an authority for this proposition : that ‘.not return-
eﬂg a writ without other default, is not a cause of action.’ It was cited without
€Ctin Jacobs v. Humphrey, 3 L.J., Ex. 82; and Mason v. Paynter, 10 L.J.,
utB 279 and in Mullett v. Challis, 20 L.]., Q.B. 161, it was cited by cotfnsﬁl
av.“Ot followed by the Court. . . . In the present case the plaintiff
o Ing waited until after the return day named in the writ and ur.ml the lapse
Nearly eleven months after the renewal of the writ, in all a period of nearly



206 Canada Law Journal.

. he
. . ‘. : ay in t
seventeen months, it was not in my opinion necessary for him to delay .

t
. . . . : : nor was!
commencement of this suit until the writ ceased to be in force ; r;ﬁs cause
necessary for him to wait until the writ had been formally returned ;

of action for negligence being complete irrespective of such return.

A. B. Warburton and F. W. L. Moore, for plaintiff.
D. A. McK; innon, for defendant.

COURT OF CHANCERY.

In Chambers.

Hobason, M, R.,} [Jan. 24

KENNY 7. WIGHTMAN.
Discovery — Partnership.

Stats. P.E.1., 47 Vict, c. 3, sec. 13, enacts that either party may at any
interrogate the other on any subject matters relevant to the dxsputen affi-
and the party interrogated shall be bound to answer them fully owithin

Exceptions to the interrogatories to be taken by summons

four days from delivery. it of

ThB; Bill of Compﬁ’aint alleged a loan to the defendant M., on the cl::’stum

the defendants as Joint contractors, to pay the firm debts, and that though't the

Was so lent without the knowledge or consent of defendant W, yet, smciors,
money was used to pay debts against the defendants as joint contrac bip.
Plaintiff was entitled to stand in the shoes of the creditors of the'Pal‘mersers’

Defendant W. in his answer denied that he and M. were trading part“e in
and alleged that plaintiff advanced the money to M. to purchase a shar

the profits. d

Interrogatories were delivered by plaintiff to show that defendant w'bl?:ct
exhausted his credit and could not obtain more money ; and with tha‘t © }':ich
he was interrogated as to his Private banking account in all the banks m,: not
he did business. Defendant declined to answer these questions and di don
take exceptions pursuant to above statute. Plaintiff had been employe aid,

the work and had presented his account for wages to W,, and had bet'!n P .
and he then said nothing about this advance or alleged any claim against
therefor. W.s

Held, that the plaintiff had no right to discovery of the state of o

banking accounts, atleast until he had established a prima facie caseé, o
had denied that the money advanced by him was not to purchase a shar: .
the anticipated profits with M., as W. swore it was, but was for the purpos the
paying the debts of the firm, as set forth in the Bill of Complaint, and that
defendant was not too late in taking objections. ason-

The statute refers only to interrogatories exhibited irregularly,' unre o
ably or vexatiously, and not to irrelevant interrogatories, or where discove yghe
defendant’s evidence is sought, and that in this case the proper course for

defendant was not to take exceptions but to refuse to answer them.
* J. A. Mathieson, for complainant,

Davies and Haszard, for defendant W,

time

davit.
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COUNTY COURT, KINGS COUNTY.

REDDIN, C
, Co.J.]
CARLTON 7. MCDONALD.

Trover—Estoppel—Lien note.

Trover for value of a horse. At the trial it was proved that the defendant
hﬁld.sold the horse to one Williams and had taken therefor a promissory note,
Tetaining property in the horse until the note was paid in full. The plaintiff
had, by the direction of Williams, paid a part of the price of the horse to the
?}?fendam, and although ignorant of the existence of the note, had enquired of
) e defe'ndant before making such payment whether the defendant held a note
rom Williams. Whereupon the defendant explicitly and repeatedly denied
h°!dfng any note whatever. Subsequently the plaintiff bought the horse from
W’“lams, after which the defendant converted it to his own use.

_ Held, that the defendant’s denial, under the above eircumstances, t0 the
plalr}tiﬁf that he held the note, did not estop him from producing it as evidence
of his right of property in the horse.

Arthur Mellish, for plaintiff.

Mathieson, for defendant.

Province of Danitoba.

QUEEN’'S BENCH.

KiLLay, J] [March zo.
OWENS 7. BURGESS.

Fire—Damages—Negligence.

Plaintiff in this action sued the defendant for damages by fire occasioned
Y the use of the defendant’s steam thresher in threshing wheat. The jury
Ound that the defendant was not guilty of negligence.

Held, that where a person uses fire in his field in a customary way for the
gurp°§e§ of agriculture, or other industrial purposes, he is not liable for dam-
tf;.ar‘smg from the escape of the fire to other lands, unless the escape is due

1s negligence, and that the plaintiff could not recover.

Pitblado, for plaintiff.

Mathers, for defendant.

KILLAM, J] [March, 2o0.
CLEMONS 7. ST. ANDREWS.

S
ale of lang Jfor taxes—Damages against municipality— The Aseessment Act
R.S.M., ¢ ror, s. 192—Right of action—Compensation.

This was an action commenced before the Queen’s Bench Act, 1895, came

i . .
fto Opgration, to recover the value of land claimed to have been sold by the
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defendants for taxes, when none were in arrear ; the tax purchaser ha"“lg
afterwards obtained a certificate of title for the land under the Real Property
Act. s
By sec. 192 of the Assessment Act, RS\ M. c. 101, “In case any lan ]
should be sold for arrears of taxes when no taxes are due thereon, the OW“‘;;
in case the land cannot be recovered back by reason of its having }')een bou%he
under the operation of the Real Property Act, shall be indemnified by b
municipality for any loss or damages sustained by him on account of st -
sale of said lands ; and the amount of such indemnity may be settled by agl’ee-
ment between the r'nunicipality and the person entitled thereto, or, if an-ag;ein
ment cannot be effected by arbitration, in a manner similar to that provide by
the case of expropriation, except that the amount of the indemnity payable A
the municipality shall be the amount which the arbitrators shall award, W'he
twenty-five per cent. of the amount of such award added thereto.” T 0
declaration showed 1o agreement between the plaintiff and defendants as o
the amount of indemnity, nor that any arbitration had been held to ascertd
such amount. )
Held, following the practice in England under the Land Clauses Cll)ﬂ
solidation Act, that the amount of the indemnity to be paid must first be sett io
in the manner pointed out by the statute hefore an action can be brought n
recover it, and that the defendant’s demurrer must be allowed. See Lloyd 0&
Compensation p. 555 Adams v. London and Blackwall Railway Co., 2 MacC: v
G. 118 Bruce v. Great Western Railway Co., 2 B. & S. 402, and Pearsall V-
The Brierley Hill Local Board, 11 Q.B.D. 73s. . he
Semble, if the municipality would not join in steps to determin€ t

. . 1 a
amount of indemnity by arbitration, the plaintiff could have applied for
mandamus to compel it to do so.

LElliot, for plaintiff,
Perdue, for defendant.

Baln, J.] [March 25

WATEROUS ENGINE Works Co. 7. WILSON.
Retrospective legislation— Implied covenant—Lien on land.

This was a suit in which the plaintiffs claimed a lien on certain 1_3nd580f
the defendants for a balance of the price of an engine sold to them In 1885
under a written contract signed by the defendants under seal, by whict} thz
agreed to purchase the engine for a certain price and to give their promisso!

in
notes therefor, and that the notes should be a charge upon the lands
question.

It appeared that the parties ha
agreed to substitute a second h
described in the contract
pay the money in the co
been given was barred b

Contract—

t
d, subsequent to the making of the °°"“2fw’
and engine at a lower price for the ”
; that there was no covenant or express pl’C{m’S;"a
ntract ; and that the claim on the notes which 1so
y the Statute of Limitations. The defendants althe
raised the objection that the Plaintiff company was not licensed under



Reports and Notes of Cascs. 299

—

Foreign Corporations Act, 58 & 59 Vict, ¢. 4,5. 9 of which provides that no
C‘:_mpany or corporation, not incorporated under the provisions of the Statutes
of Manitoba, and not having obtained a license under that Act, should be
Capable of taking, holding or acquiring any real estate within Manitoba.
Held, that this statute had no retrospective effect, and could not be con-
:;"“ed s0 as to prevent the plaintiffs from realizing a charge on lands which
ey had acquired before it was passed.
. Hfld also, that the contract being under seal and showing an intention to
;lt‘er /into an arrangement to pay the purchase money of the engine, the
famtlﬂ‘s’ right of action for money would not be barred until the expiration of
en years from the time it first accrued.
. Decree for payment of the balance of the purchase money with a refer-
t:Ce to the Master ; also declaring that the plaintiffs are entitled to a lien on
) e lands described in the contract for the balance of the purchase money,
nd to a sale in default.
Ewart, Q.C., and Sutherland, for plaintiffs.

Clart, for defendants.

Bamy, 1] [March 28.
GAUDRY 7. C. P. R. Co.

Fl‘r . . . . . .
e—Qwnership of hay cut on Dominion lands without permission—
Possession.

Appeal from the County Court of St. Norbert. The plairtiff had cut and
Put up in stacks a quantity of hay on lands vested in the Crown, commonly
C‘:‘;W“ asa schoo} section, without any lease, permiss.ion or authority from the
the :n or any of its officers.  He lived about four miles from the plac'e where
ay stacks were, and there was nothing to show that he was in actual
a:sseSSion or exercised any control over it after it had been put up. This hay
of sthbumed by a fire which the plaintiff alleged was caused by the negligence
val € servants of the' defendants, and he sued in the County Court for the
ue of it, and obtained a verdict of a jury in his favor.
as thHeld’ that the pl.aintiff should have been.non:suited in‘the.County Court,
the tF hay was not his property, and was not in his possession In any sense at
is in‘me of the ﬁre._ If, notwithstanding want of property in goods, a plaintiff
as 'haCtual possession of them. at the tlm?, or if he has such use and control
as the nature of the case permits, he may, in a proper case, recover damages
e result of any tortious or negligent conduct of another.
. Verdict for plaintiff in the County Court set aside. and non-suit entered
With costs,

Munson, Q.C., for the plaintiff.
Aikins, Q.C., and Culver, Q.C., for defendants.
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Rorth=Wlest Territories.

WESTERN ASSINIBOIA JUDICIAL DISTRICT.

RICHARDSON, J.,, }

In Chambers. [Jan. 10

GLENN v. UNITED FIRE INSURANCE COMPANY.

Scrvice on agent of corporation—

Setting aside writ and Service—
stay of proceedings.

“ Judicature Ordinance)’ s. 31 (. .3;3’1{
Service of notice of discontinuance du

The writ of summons was served on

company, under sec. 31 (3) of “The Judicature Ordinance.” Defenda‘z;f
filed affidavits showing that thejr head office was at Manchester, Englaf;xa;
that on January 15th, 1895, they ceased to carry on business in Canada; tthe
prior to that date G. & Co., of Winnipeg, had been defendants’ agents for of
North-west Territories ; that B, was agent of G. & Co. for the sole purposelso
receiving and forwarding applications for insurance, though he was 2 ot
allowed to deliver interim receipts, and that the policies of the defendare
company were issued at Montrea] (where the loss was payable), and we °
countersigned by G. & Co. Upon these affidavits defendants obtained a sum
mons to set aside the writ and service thereof, the summons containing 2 5‘;2’
of proceedings until the disposition thereof. Plaintiff did not appear upon ¢

. . N inu-
return of the summons, but Just prior thereto served a notice of discontin
ance of the action.

Held, that as proceedings had been
summons, the notice of discontinuance was
was not such as is authorized by sec. 31 (3)
Writ and service thereof set aside with costs.

Hamilton, Q.C., for applicants,
Rimmer, for plaintiff,

one B. as agent of the defendant

. o . he
stayed until the disposition of tice
of no effect ; and that the'scr‘/~e c
of “ The Judicature Ordinance

RICHARDSON, J.] [March 20

QUEEN . WaLKER.
Stealing goods undey seizure—Criminal Code, s. 300.
Prisoner and three others
giving in part payment a rece;
the property remained in the

n
purchased goods from the W. M. Comhffa 3,,’
Pt note, by the terms of which the ownership

tompany until payment of the note.
The evidence showed that the note was discounted by the comp'an)’me
the bank as an ordinary promissory note, and, not being met at maturity

. S .. €
company paid it by substituting a renewal and had the original note returd
to them.

The renewal note not bein
bailiff, who seized the property
assistance, retook the goods,
306 of the Code.

in

' their
& paid when due, the company sent out with
under the original note. The pnson;"’r sec.
and a charge was laid against him unde
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On objection at trial that the original note being paid by the renew:%l, the
Property became vested in and the ownership passed to the makers, or, if not,
the endorsement to the bank constituted an equitable assignment and the

ank was the only party who could have legally made the seizure.

Objection sustained, and prisoner acquitted.

Secord, Q.C., for the Crown.

ackenzie, for the prisoner.

Ri .
B CHARDSON, J_}

Chambers, [March 24.

ARNOLD o, BOURGEOIS, FOURINARD SCHOOL DISTRICT, GARNISHEE.

(mmi“;’i”f party resident in another judicial district—'‘ Judicature Ordin-
an[,,,u 55, 4 303

Plaintiff, having obtained judgment against defendant, served a Garnishee
.Surr.1m0n5 on the Fourinard Sgchool District, which is situated in another
Jidiciay district, i.e., Saskatchewan. Upon motion by plaintiff to strike out
APPearance entered by garnishees and for judgment against them, defeflda.nt
:,n Barnishees appeared and contended that as the garnished school district
asaks M another judicial district, there was no jurisd.ictlon to Tz}k? the order
e ed for, relying on sec. 4 of the “ Judicature Ordinance 7 §u1ts sbal]. .be

'.lter.ed’ and unless otherwise ordered, tried in the Court holden in the judicial

'Strict where the cause of action arose, or in which the defendant, or one gf

cveral defendants, resides or carries on business at the time the action is

rOught.»

e Held, that o School District is a “person” who can be garnishefi under
€ 368 of the “Judicature Ordinance,” and that garnishee proceedings do
Ot come unger sec. 4 of same ordinance. . ‘

mento;‘der xnfxde striking out appearance entered by gar.nlshee§ and for Judg(i

cos Or plaintiff against garnishees fo.r amount of primary J}xdgment an

: 'S, but order not to issue till April 1oth, and not then if meanwhile

$arnishees shay) have complied with the ordinance and paid costs.

Robson, for plaintiff

Secord, ).C. for defendant. .

jol’””"”e, for garnishee.

S|

RICHARI)S()N’ I,
)

Inc ambers, March 24.

SIMPSON w. PHILLIPS, LATHAM, GARNISHEE.
Gar”‘:‘/‘ﬂ’ Summons— Defective affidavit—*" Judicature Ordinance,” s. 368.
Plaintig, having obtained judgment against defendant and garnished
sho 4m, obtained a Chamber summons calling on defendant and‘ garmsh?e to
v cause why judgment should not be entered for plaintiff against garnishee

or g
rount of primary judgment and costs. '
Pon return of the summons, for garnishee and defendant 1t was con-
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side,
tended that the garnishee proceedings were irregular and shogld be sfz:t: that
as the affidavit on which the garnishee summons was issued (lfd no[t) s <ec. 36
the garnishee was within the Jurisdiction of the Court, as required by
of the *“ Judicature Ordinance ” : French v. Martin, 3 W.L.T.

[ of
Held, that the affidavit was sufficient, as it stated the garnishee to be
the town of Moose Jaw,” which is within the jurisdiction of the Court.
Gordon, for plaintiff,
Robson, for defendant and garnishee. ’
RICHARDSON, J.,} [March 24
In Chambers.

RE SKINNER.

calu?®
Lost will— Proof of contents— Administration with will annexed—Judic®
Ordinance, ss. 462, 463.
Deceased died at Belleville,
ing all his property to his wife,
perty consisted of realty in ab
death of testator.

i eath-
Ont., in 1887, having made a will bequ

ro-
but appointing no executor. .I’a"t 0‘; t::e:{ter
ove judicial district. The will was lo
) s will
Upon application on behalf of the wife for administration thzt)l:’s son
annexed, such application being supported by an affidavit of the tes;a onent’s
proving the nature and contents of the will ; that it was last 1n egntariO,
possession ; thal it had been e
and that it was now lost.

. author”
Held, that under sec. 463 of the Judicature Ordinance, and on the

S the co™”
ity of Sugden v. Lord St. Leonard, 1 P. Div., 154, administration of
tents of the lost will might issue,

R. Rimmer, for applicant.

. f
xecuted in accordance with the law o

=

b
T - hall wit
A statute prohibiting employers from insisting that employees S condition
draw from or refrain from joining any trade union or labor union as a

of empl

) . jtutiond™
oyment, is held in State v. Julow, 29 L.R.A. 257, to be unconst!

re vaCc"
Rz’.vsf/ ve
whic

P " i
The validity of a statute authorizing school authorities to req};
nation of pupils as a condition of their attending school is sustained i

. ion
Davison, 65 Conn. 183, 29 L.R.A, 251, as essentially a police regulatio
violates no constitutional rights,

——

. ro-
The right of municipal authorities of a city to destroy ‘h‘_" prw;l‘:::spl ¢
perty of a citizen for the public good, without compensating him, u?s deni€
property is itself a nuisance endangering the public health or safety, ¢ bedding
in Savannah v. Mulligan (Ga)) 29 L RA, 303; but it was }.1eld tha nuisant
which had been used by a person who had scarlet fever was in fact a

. le
. . i d entit
endangering the public health, the destruction of which was lawful an
the owner to no compensation,



