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AT A MliLTlNti ofilHjAItiubcrsorUib'Muiil'rcal Bur,
tailed by F. X. Bender, EsquirojPoyeii, held in their

Chambers, in the Court House, in this City, on Sri-

\
turday, the lltb April, instant, tp take into considera-

tion the draft of an Ordinance of Judicature which
' His Excellency the Govcrnbi^ General is about to sub-

;
"lit .to the Special Council, y

' • J. D; LaciToix, Esiiuirc, havii^ licen unanimounly cal-

iodtothe'Cliair, andJ. U. Bartii^, Enquire, requested \.(i

act as Secretary, it was

On motion ofChakles MuNDELET, Esiiuirc, seconded

by L. H. LaFontaine, Esquire, '

Reaoleed, 1. Hiat a Committee of seven momliers be

named, to take into consideration the draft ofan Ordinance

of Judicature which is about to be submitted to the Special

Council, and to report, on Tuesday next, the 14tli instant,

at 3 o'clock, P. M. their views, suggestions, and observations

relative to the said draft, and that Messrs. LaFontainf.,

Smith, Mondelet, T. Peltier, Walker,Guy and Fisher,

dQ.,com|K)6e the said Committee.

On motion of L. H. LaFontaine, /Esqu^c. seconded

by.J. Surra, Esquire,

Resoked, 2. That the Chairman of this meeting be

requested to transmit a copy of its proceedings, to each of

the Doyens of the Quebec and Thrce-Rirers' Bars, for

the information of their respective members.

The meeting was then adjourned to Tuesday the Mth

instant.

By order of (lie Chairman.

J. G. Uartiu.
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A UNI5 AJ^KMULI^E ties Alembres du Bari^.Du dc
Montreal, convoquec par F. X. Bendbr, Ecuicr, Dbycii
du Corps, tenuc en Icur Cliambrc, au Palais de Jus-
tice, en ccttc Cite, samodi lo onzo d'avrii courant, aux
fins do prendre en coiisid<>ratioH lo projct d'Or^onnancc
do Judicature que Son Excellence Ic tiouverneur en
Ciiof doit soumcttrcau Conscil Special,

J. D. Lacuuix, Kcuier, nyant ete unanimomcnt el'u

Pr&sidoMt. ef J. G. Bakthe, Ecuier,'pr>^ d'agir coniinc Se-
crctnir«>, 11 fut rcRoIu, ct adoptt-

:

Sur motion do Charles Mondelet, Ecijier, 4«-"o»Je

par L. II. LaFo>t^ine. Ecuicr,

1. ® Qu'un comite do sept monibrcs soit nomine pour
prendre en consideration; le projct d'Ordonnanccrdc Judica-
ture f|ui doit ftre raumis au Cohseil Special, et faire rap-
port, Mardi prpcliain, le quatorzc du courant u 3li, P. M.
•lo SOS vu«5fi et suggestions ou oliscrvationtt rclativcmcnt au
•lit Projct, tet que Ics Messieurs suivans composent le dit

Comito: MAI. LaFontaine, Smith, Monbelet/ T. Pel- .

TIER, Walker, Gcr, ot Fisher.

Sur motion do L. H. LaFontaine, Ecjiier, sccondc
par J. Smith. Etniicr,

2.' Que Mr. le President 'soit prie do communiquer
uno copio dcs precedes de cettc assemble, aux Doyens des
Barreaux de Quebec et dcs Trois-Rivii^rcs, pour rintorma-
ti«)n do lours membrcs respccti& : apres quoi Tassemblec fut

ujournie d mardi')ir(k:hain, IcM'du courant.

Par oiyrc du Proadont,

-J. G. BajiVhe.
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AT A MEKTINI^
of

\

THE MEMBERS OF 'THE BAR OF THIS CITV,

HELD AT THE COIIRT-RODSE 0?l THB 16th IXSTAMT,

J. D. liACROIX. ESQ. BEING CALLED^ THE CHAIR. AND
I J. G. BARtHb. ESQ. ACTING JpSECRETARY,

«» 1^ M^& ir aiSA l»....M..4..1.i»

ON
. \

THE PROJECT OF THE JIMATURE ORDIMKCE,

TO BE SUBMITTED TO THE

PRESENTED THE FOLLOWING REPORT,

ivmcii'ivig nEAD

IN BNOLISH r.Y W. WAI.KEB, E-d. CUAlllMAN OF THE COMMITTEE,

AND IN i'UENCIi BY C. MONDELET, Es<i.

Tke CommitlJ! nppoinled by a Resolution of the lior

of the lllh instant, hate the honour to report as

,
follows

:

—
The projcrt of Law which ihc Corn^iltcc have been called upon

to examine, deserves n very general <nnd anxious attention. It as-

sumes the provisions of law under wliiili the existing Courts of Ju-

ilicaturc ImvcXbeeo established, to be altogether irisufficient and inad-

cciuatef«.r the flue administration of justice. It alfects tjic Judicial

system of the Province in all its higher departments. It abrogates

the existing Courts of King's Bench for the Districts of QHebec,_

Montreal, Three-Rivers, and St. Francis, the Court for jthiTlnlcrior

District of Gaspe, and the Provincial Court ofAppeals. It abolishes

the existing division of the Provinc^t,iflto Districts ; the various

'
Courts of King's Bench throughout the Province, arc to Iw super-

seded by a Court of Common Pleas, sitting by divisions in the Dis-

tricts to be erected by the Bill ; and the Provincial Court of Appeals

is to be replaced by a Supreme Court of Record, to bo called the

Court of Queen's Bench, possessing aHtthc powers of the present

Court of Appeals, the high and trtmscencknt authority of the Court

of Queen's Bench in England, and having origipal and exclusive

criminal jurisdiction throughout the ProvinciB. It iii onl^ within the

last few days that the details of a project involving changes and al-

terations so important, and remodelling the constitution ofthe high-

er tribunals throughout the Province, have been accessible to the

members of the Profession. That there are many tmd serious de-

ficienciesin tl» existing system, yiyr Committee will not undertake

to deny ; but they most res|iectfully concjcive that any expedient in-

tended to supply such deficiencies, shoufer have l)ccn preceded by

many foniialities and enquiries; that the evils apdtlicir causes should

have been irfvcstigated and reported upeij, aiMTtliJit the remedy

ouuht to have been one suggested by the opinions of able tnci^n va-

ri<HisdupartmciUs. including the Ju.lges of the difli-rcnt Courlslnid,

Ihf Prod'ssitrs of the Law.

-. \

^i'lOiiauiSS&it.'i.v.'^JiA^^s^^^^"'
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MEMBHES DU BARREAU DE CETTE CITi
TEUB*BPAl.mDEmT/CB,lE|6D0C(.lim

J.D.LACROIX ECR.Ai.F^„^g„, CBinTHE fir»

ft® ®®8ES®iB
DU

' SIR LE

f»oi" mmnm m imdim,
Ql'IDfUTETRESOUMls

suieanl:— ""^"'^ ""J*»rele rapport

l^K IVojet de J,(,i nue le Coinii-
•*-

. -

""«-• oltenti,,,, sCrieus,! et pro/ondc "l"'"
"''P''" " """"inpMi.iriio

•ions de fa |„i,e„ vcrtu dc, q„c|,e., ont J^.L?"","
"'"" '" '""?«''•

.1- Districts de Quete. do Mlmt„^i'"^""" •*" B«»«= d" Roi
Francois, |„ c«„r du District ilff. f'^'"''^^^ de St.

-led'Appei.
1, obis Sr::;^ ^t'r '-ifep-'"-

-
«nc.s; '«Mifre„,ntosCoun.d ZeduTH '' '•'^*" *-

geant par .iivij, ZXJZ^Z':!'^'!?:^^'^'"^'^^-
question, et Ton fait dfeparait^TtTr P

"''''^'» '*'* *«'4e«t

qu. do.t ^tre revetue de tous le,^^L de „
" '^

'" ^''"''
pel, ainsi que de I'amorite elevee in!! .

P'*'*"'" ^'""^ d'Ap-
de la Reine c„ AngleteJ,: eralTr"'""':'^ '" ^•*"'-'"' «-'

P-mic^^e instanceetexclusvedrstriap'"" '^""""«"« "«

naitre Ics details d'un projet de loi „!,!
'™««'"'"' »« Pu con-

aussiin.por.ans.et qui ^foid la col,rio?dert„^'"
'='"^""""

detoute la Province. Votre C6m!^'
.^ ^'^"'•" '"P^rieuR,

.^ute. qu-ilexistede giv^ef11^ "''•""' "^ ^--^-^r en

. .yst«meae.uel.mais iCmet "s^^"*" ""P«''««="»ns dan, le

dcstinfie i .^mfedier '^ZZL^^ '^'^''' *"«' ""«« "««.«
non.bro de formalit.s et"""^reS

"^'' '*' *'" '"^*^''*''«

man. qui existent aun.il da avoir lieu
!! 'J"""' '"'"^'S"''"" dc.

fait, et que le „,™6de Inu. ifl ?;«t 7'^'* •'•™' '*'»«" «««
d'homme. «co„nus par X.^LZjT.n^m"'''''' '*'"^"«'°-
.o« iu.es des-diver.sc„„„.e.riXM:;/;s„r'^v

:J^^

.V,
'•;>

f''"



frfi

'^I
.M

t

The iwuc in between the rnuncr of tlic ineaaun; and llie syatcni

which it is now proposed (o subvert. In the opinion of your Coi^..
niittee (he ineusuro will prove wholly inadequate to the purposes in-

tended. It will increase the expenses attontlani upon the adminis-
tration of Justice. It will place ^lajority of the Judges of the land
in a novel and degrading position. \ It will detract from the consid-
eration they have hitherto enjoyed.^ It will render theif decisions
liable to review by a Court composcdof Professional men like them-
selves, fewer in minilior, probably not their superiors in talent, in-

tegrity, or Icpil knowledge. And it will confer u|>on a very few
men judicial |>owcrs, unlimited in extent, and in their exercise not
unlikely to prove dangerous to the rights of property and the welfare
of the community.

It is the Opinion of your Committee that ere a change so sweep-
ng be sulMnilttd to the consideration of the Legisluturt-. inquiry
should be directed to determine the measure and extent of the evils

compluincd of, and tlic most cihcient means of redress.

Your Committee arc opposed to the abolition of the cxisijiig

Districts. Tiiey sec no rCason to disturb the present ilivisions of the
Province, unless it should l»c considered ex|)C(liciif to reunite the
District of St. Francis to that of Three-Rivers.

They do not perceive the necessity of abrogating (he present
Courts of King's Bench, or of separating the Criminal from the Civil
Jurisdiction,—of withdrawing fronr^hcsc Courts any of the powers,
authority and jurisdictions which they now exercise. Tliey recog-
nize the propriety of abolishing the presetii Court of Appeals, but
Ihcy are op|K.sed to the creatipn of a legal tribunal as a Court of
Supreme Appellate Jurisdiction througliout the Province, compo.icd
of niemlM^rs other than the Judges in the Courts of OriginaJ Juris-
diction. They cannot recognize the policy or the wis<lom of the
project which woukJ create two distinct kgnl tribunals, composed
exclusively of lawyers, with jmwcr. to the one, to control and re-
vise the decisions ofthe other, and this under circumstances which
would imply no supcrioiity of talent, intelligence or legal know-
ledge, on the part of the men by whom this apj>ellatc jurisdiction
would be exercised. They sec not the propricVy of creating two
Courts so wholly differing froiii each other in'rank and authority,
however it may l)c permitted to some Judge? to enjoy a pre-eminence
in their respfctive Courts. Wherever unlimited and supreme ori-
ginal jurisdiction is confided to a Court, the inference is unavoidable,
that its niemlK-rs are not imworthy of the trust, an<l if it Iw judged'
fitting that its decisions should, in certain cases, be liable to revision
by meamtOf an appeal, the power of revision and control should not
be committed to a UkIv of Judges in no other respects distinguished
from the men wlwse judgments they arc called upon to revise, than

\by an artificial distinction of rank. • •. ,
'

The province of a Court of Appeals is not to try the cause, but
the justice of ili«, sentence appealed from. What- .assurance is of-

fered to the public Ihat the opinion of the two or tllrcc Judges wlio
are to constitute the proposed Court of Queen's Bcncli, will be more
matured or more entitled to respect, than the opinions of the Judges
by whoni the sentence ^\as first pronounced ? Will the mere fac^ of
assigning to this Coiu't of Queen's Bench certain attributes tmd a
certain authority, render that Court morally and intellectually supe-
rior to the Court whose judgments it is authorised to pass in i«vicw ?

Shoub) (t be deemed advisable that the judgments of lawyera
should be ^sscd in review by other liwycrs, your Committee

_
would direct attention to the practice in ihe Court ^f Exchequer

V,

^



k6<

Ln conlcstation nctucllc cat cnlrc I'nutcur dc cclte mcHurc ct Ic

oyslemc quVllo a pour objct do renvcrscr. Voire ,Coiiiil6 est d'opk

/
nion quo ccMonncsuro no rcpondni pasilu tout ;> I'objct qu'cllc a en

* > .. vuo ; cll6 nugmcntcni Ics d^pcnscs qu'ontrainc rajlministration do

III justice ; cllo mctlra la iiinjnriKi dcx Jugcsdc la rroviilco dnAa uno

position nouvcllo ct d£gradaiitc ; cllc diininuera la t'onsid^nition ct

le respect dont ils ont joui jusquVi present ; ellc assujetira Icurs de-

^ ' , cisions A C'irc ruyisgcs par iin |)etit nonibre d'liomincs do pmfomion I

commu eux mOines, qui en tuutc prol>ul>ilil6, nc Icui' scront pas supi-

1

ricurs en talcnxf en i(lt(;gritd, hi en connnissanci;g l^gnles, ct ellc

< confiora u un petit nombro d'hommcs, dcs (louvoirs judiciuircs illimi-

te^ ct sans contrOlc, ct qui en toutc probubiiitc, dcvicndrontruncstcil

aux droits dc propriete, ct au bicn-C'irc do la sociuic. >
'

Votrc Comitc est d'opinion qu'nvont de soumettrc h la cunsidtSi

ration do la Legislature, ilcs eliangcmcns aussi dcstructcurs, Ton dc<-

,

vrait determiner quelle est la nDdireet retcmiuc dcs maux dont on se

plaint; et quclH soiit les moycnslcs plus cflicnccs d'y porter remide.
"^

Votrc Comite est oppose' ii I'almlitihn dcs nistriets tcis qu'ils

existent actuellenicnl ; il no volt nurunc rnison «lc changer IcS divi.

sioni actucllcs dc la Province, saufla reunion du District do >St. Fran>

lois a celiii dcs Trois Rivii^res, fi>t-il \»gk coiivcnablo dc rcffcctuer.

Votrc Coinitd nc voit aucunemcnt la ntJcessili d'aliolir la Cour

dii Banc du Roi, dc s£parcr Iti jurisdiction rriminellc do la juris-

diction eivilcnon plus quo do priver cos Cours d'aucifticpartic dcs pou.

voirs, de Tautorite ct dc la jnrisditiinii cpiVllcs cxcrcrnt actuellcnient.

II rccoiinail la convenancc qu'il y a d'al)o|ir la prcscnte Cour d'Ap-

pel, niiiis il est oppos6 h la creation d'lin tribunal judiciairc coinmo

Cour dc Jurisdiction SiiprOme (I'Appel dans t»ute la Province, qui

sorail compose de mcmltres autrcs que Ics Jugcs dcs Cou'rs dc prc-

niit-n) instancp. II no pcut rcconnaitrc qu'il y ait do la convcnanco

' uu dc la sagcssc dans un projet qui crr«rait deux'tribunaux dc justice

distincis, composes cxclusivcmcnt d'Avocats, dont I'un auroit te

pouvoir dc rfeviscr Ics decisions do I'aulrc, ct cela sous fics clrcon-

' stances qui nc feraicnt pas rcgardcr commc supericurs cntalens, en

intelligence ou en connaissancos legales, Ics lionimes qui seraiont ap-
*

|)clt's ft cxcrc<T Ics fonctions dc Juges on Appel ; il no voit pas qu'il

convicnne dc rrfer deux Cours diflomnt aussi essenfiencment ct

aussi grnndement en rang ct en nutorite, liicn qu'il puisne 6trc pcrmi^

il quclqucs Jugcs d'avoir la preeminence dans Icurs Cours respec-

tivcs. Lorsqu'on donne il uno Coiir de prcmlire instance, une juris-

.

'

diction suprfmo ct illimitcc, I'inrercncc qui en rcsulte (nevilableincnt,

est quo Ics membro-dc cette Cour nc sont pas indignes do cetle
' confinnHKC sll est jugo convcnablo que scs decisions soicnt dans

ccrtai^lp^^ sujcttcs a revjsion par la voio d'Appel, rexereicc de

ce pouvoir, noSfcvrait |)as Otrc confix ;i un corps dc Jugcs qui no ,

diflercraient dc ccux dont ils scraient nppclesii reviser les jugcmcns

que paruno distinction dc rang purcment artificicllc.

Les attributions d'unc Cour d'Appclneconsiitcni pas a fairc

Ic proc^-s, mais bicn a eprouver la justice du jugement dont est Ap-

pcl. Quelle garantic donnc-t-on au public, quo I'opinion dcs deux

ou tntis jugcs qui composeront la Cour du Banc dc la Reind; qu'il

est question d'etablir, sera plus saino ct miritcra plus do respect que

.les opinions dcs Juges qui aurontjug6 en premiere instance? Suf-

fira-t-il do conferer k cctto Cour du Banc de la Reine, certains pou-

voirs et une certaino autorit6, pour la rcndro morallement ct intcl-

lectucllcment sup^ricurc a la Cour dont cllc aura le droit de reviser

^ le*jugcmcns ? "

Fut-il JQg6 & propos dc soumcttre les jugcmcns rcndus par des

Avocats, il, la revision d'autres Avocats, Votrc Comit£ nppelcrait

I'attcntion du Darreau a la pratique existantc dans la Cour dc la

X,
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Chamber in England. Inio thit Court, cyuaiiiing of all t\^ Judgt
»"*

9f Iholhreo Superior ^eourli, arc frequently ^adjourned from' the
Court of King*! Bench. Commtin Plcai and Exchequer, nich cauietM upon ai;gumenl appeor to require a wlemn and delilicnitc ei-

V «re»«on of opinion fromall the Judges of the land. Thii course of
Aprocctfdingi^notitricllyinthcnatureofanoppcol, but it lend* to
i^iirain the frequency of appca)s to the JMouk of Lords, which in

- all dubious coses, refers itself to the opinions of.the Judges who are
^ summoned by writ to advise them.

"

.

Prom the decisions of the three Sovereign Courts m Scotland,
an appeal lies lo t\ie llousc of iA)rd»; the jurisdiition of the Court
of Session or CoIIorc of Justice in ilial country in civil mattes is

• unlimited in extent and supreme in degrees. Its judgments nre sub-
- ject to llin review of no Court, save that of the House of Ix.rds.

But the lrequen<;y ofappeals was guarded agninsi, ami in some meai
•ure restrained by the power which it exercised of reducing its own
decrees.

Tlic project which your Cnmmitico have Iwcn required to ex-
mine, subgti(,utes to die present Court of Apiwols, a,tribunal com-
posed ofa Chief Justicp of the Proninco and two Fuisno Judges.

;
The creation of such a Court for the puqMise of revising oml-con.^
trolling by way of uppcol the judgments of the Court of Common
Pleas, would, in the eslhnatioli ol all men, imply a marked dtHtmi
of the competence of the Judges of the Court of Common WcoTadSv
equately to ,)erform the duties assigned to tlicm, and Vallier thaii re-
duce the weight which ought properly/to attach to their decisis by
inviting apiical to apothcr trrbinal, it appears lo your Commitleo
that the interest ofthe public wmild k- k-st consulted by nbslnining
from tlie,crealion "T_any Court of Common PIcIis, or any olhtr
Cobrt subordinate to the pniposed Court of Queen's Bench, an^^
conferringjjpon this latter tribunal, not an ap|wllatc, ijut un original
jurisdiction in Civil matteri-. Under the system as proposed, tlie

instituiron of an action at law before the Court of Common Pleas,
will be regarded in the prcalcr number ofcoses, as the first initiative'

»tep in the progress of a legal proceeding lo i^ecure to the parlies n
sentence or judgment of the CouH of Queen's Bench, as the only
Court whose opinion can be looked up to wilh reverence and res-
pect. The Judges of llie existing Court of King's Utnch have hi-
therto been regarded as llie highest Judicial funtlionuries of tlic Pro-
vince. They enjoy a rank which confer upon Ihem consideration in ^
th? eyes of the public, and vrtiich attaches a dignity to their, con-

"

cerns. They administer Criminal as well as Civil Justice. As
Judges ofthe Court ofComipDn Picas by which the existing Courts
of King's Bench are-to be superseded, Ihcjiwill suctced to a militat-
ed and iliminishcd authority.

The Criitiinal junsdiction is withdrawn. Many of the more
impo/tantattributesof the Court of King'««Bench are denied to it,

and its judgments are liable to review by anolhqr authoiply. "

As the Courts are now constituted, no member of the legal
profession would venture to jccept the office of Judge, wlio was im-

. perfectly qualified for its duties. But once apparent that the busi-
ness of the Court of Common Pleas consists -in maturing cases for
the decision ofa higher tribuiial, it will ccatito be matter of interest
to the country by whom the fun<:tions of the tpurt are performed.

As already mentioned, the proposed Court of Queen's Bench is
to consist of the ChiefJustice of the Province and^wo Puisne Judges,
and tlte attention of you» Committee has been forcibly drawn to that
provision ofthe Bill which declares thpt two of the Justices of the
Court ofQueeiCf Bench-fhall cdnsSfute a quorum, and that when
bnly two ofsuchJustices shall lie present, and i* divided in their

*/
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Clianibre de L'Echiquier en Anglelcrrc. Htuu ccllc l,.jur contiti-

Mt ck tout )ci Jugei del troi« Cour?8up<riouro», wnt iuuvcnt (mr -• '

tiei del Couri du Banc du Roi.dt-1 IMiiidoyara <;oii)munii el de lEchJ.
quicr, del Cauaci qui par la rinidniriR, iwraiiiaent ileniandor urns ex-
liremioii loleirtnclfu <i dd^litreo du I'opinion dc toui Iim Jugci <lu Pay*.
Gel procWd fi'cst poa /tnctcment dc la nature d'un Appcl.'maii i|

tend k rcitreindrts lenombre dci Appols h ju Chainbro dci I/inl»,
qui dam lnu» lea c^i doutcux, s'en rnp|K)r(c ii I'opinion doa Jncci qui
aont aommca pur IVriti do lei aviacr.

Dei diciiioni des Iroii Coura Souverainei du I'Ecoiic, il y a Ap|iel
I A la Chambra dea Lorda. Im Juriiditiion do la Cour do Seaxion ou

College dig Ju^ice<dana co pays-li, en matidro civile, eat iUimilue'ot

•uprCrfio. Sei jugvmenia no Noni aujeta a la rfcviaion d'pucune autre

Cour que la Chombro dea Lords, mais Ton a'cst mil en gardo contro
la multiplicitO des Appcis quo I'on' a roiiwi ii roslreindro, par le

m(y)'en du pouyuir quv |)Ossede ct cxcrcc tutto Cour, do rC'rottncr ael -

proprca d6ciet<.

jLo Projet de loi <pi'il ii eti; cnjoiiil n voire Comitf- d'cxnininer,

Rublitue u la preacilto Cour d'Appel, un tribunal eoin|)o»«! d'un Jiigo

en clicf de la Province et de dcus Jugca Puinia. La trCiUion d'une
"kamblablo Cour', pour reviicr et contrOler lea jugemcmjje la Cour
doaPlaidovcrscDisminw, acrait rogardoo i;t;n6ralon(tfrUcomino rcpo-

i«int sur dea qualifications et une compi-tenre difliircntea de rellcade la

Cour Idea Plaidoyera Commun*pt reinplir lea devoirs qui lui seraia^^
,

assignua. Et il |iaruit a Votre Comit6 qu'au Heu dc diminuer par VapJItP'
dc PAppcl, le poida quo dovraiimt avoir lea d£ciaiona des Jugeadca Plai-

doyericonflnuns, Ponagiraitdavantagcdiins rintt>r6tdu public, lil'on

6viiait de cr6?r unc Cour dc Plaidoycrs oommuna, ou aucune autr&Cour
subonlonneo A la Cour du Banc de la Rcine, telle qu'on la propoao, el en •

donnant a !u Cour du Banc du Roi, non pas unc Juriadictipirappella-

tivo, mais bien une Jurisdiction do prcmittre instance en 'rosti^res

••civile*. Dans Ic ayslismo propose, Pintroduction d'une action devanf
la Cour dea Plaidoyers Communs,. sera "prcsque loujours* regardie

I ommc le prchiicr iJ|i ^lans la voie d'un proccdu judiciaire qui aura '

iwur'objet d'assiireir uux parties la decision, ou Ic jugcmcnt dc la Cour
du Bancde 1/ Heine, comme ^(*iBt la seule Cour dignc de considera,

tion et dc respect Juaqu'A prCacnt Iji Juges dc lu prfscnie Copr du
Bancju Roi, ont C't6 regardea comme lea fonctionnairesjudiciaires

les plus fclcvfcs de In Province, lis jouissent d'un rang qui leur

donne de la consideration aux yen* du public, et qui cippreint de
dignitu ce qui les louche, lis administreot-la justice au criminel aussi

Won qu'au civil. Commo jugei dc \I^Com des PUidoycrs Communs,
» pitr liiqucllc on vcutremplaccr cello °de la Cour du Banc du Roi, ils

n'auront qu'unc autdritu mutilve ct diminu^e. La Juriadiclion crimi-

nclle lui est cnlcvee ; un grand nombrc des attributions de la Cour
du Banc du Roi, lui aont reruiees, et sesjugcmens sont sujets A (Stre

revises par une autre autorite. Dans la constitution actuelle des

Cours, aucun membre de la profeasion, n'oierait accepter la place de

juge, sil n'fetait capable d'en remplir les devoirs; mais du moment
qu'on Vcrra que les devoirs de la C8Dr des Plaidoyeri Communs,
consistent A prt'iiarcr des causes pour la decision d'un tribunal plus

&Dve, le pat^oessera do s'int^resser au chois de ceux qui doivant..

remplir les functions de cette Cour.

i^ommo il a d6jA 6f^^Kt\6, la Cour du Banc de la Rcine sera

C(mipos£e du Juge, en cMTde la Province, ct de deux Juges puin^s;

•'attention de Votre Coniit6 s'est irrcsistibleinent port^^sur cette dii-
'

position du projet, qui declare que deux desjuges de la Cour du Banc
dc lajlcine formeront un quorum ; elque lorsqu'il n'y aura quo deux
des Juges de prfisens,'^ qu'ils dilTereront d'<i|)inion, le juge en chef.

/
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o|iiiii.iii, ilio t'lm.1 Jtwlicf, if prCMjiiJ. »linl| Imvc .ii doulilc or canting
voice. Your Committco would remark, that in no judicial uyBtcm
Willi which they art* acquainted, is such a regulation to bo found. UT^

^affairs of legislation, a'doubic or casting vote may not be unknown

;

but u|Hin no principle ofpohcy or justice can siich a power be lodged
with the President of a Court.

Should the proposed measure become a law, it is more than
probable that to»thc division which embraces the City of Montreal
and the surrounding country, four Judges of the Common Pleas will

ho assigned. Thfrdccisions of these men arc liable to be passed iri

review by liny two of the Justices of the Queen's Bench 5 and il

mifA unavoidably occur that in tlie event of a diflerencc of opinioii,

the doublcor casting voice of the Chief Justice, or in other woids,
the unsupported opinion ofone Judge enjoying no superiority owcr
another, cxcepl what is conferred by pre-eminence in rank, will hive
the cfftTt of vetoing the opinion of his associate Judge, and of /re-

versing the decisions of four Judges ip another tribunal, selected, iikc

himself, from the legal profession. Should llio principle involvc|^ in

the judgment appealed from, be one consecrated by the decisions ol

all tht Judges of the Court of Common ¥]&Ca throughout Ihe^fov-'-

ince, in their various divisions, the cnorn^s (wwers thus vested in

the IVesidcntJor the time bcltg, of the t^ourt of Queen's fibnch,,,

would enable him to overthrow the established jurisprudence Of the
country; ^

,

In tlie exureise of the criminal jurisdiction to be committed to

the Court of Queen's Bcncli, there may also arise a difference of r
opinion; tlie same power will be brought into requisition; aiid the

'

life, ll»e liberty or the characfer of any member of society may be
sacrificed to the opinion of one man, in his own person not exempt :

from the common fallibility of our nature.

. Your Committee challenge the annals of Justice m nil civilized

oimmunilios to exhibit any proofof a dtjubid or casting vote being-

pennitlcd in Courts of Justice. The Speaker of the House of
Ixirds, whether acting in a legislative or judicial capacityj has no
costing volf,4)ut his-jote is collected with the rest of tlio House.
Hencctlieorder of putting^qucstions in appeals and writs of error is

this: "Is it your Lordship's pleasure that this dcuree of judgment
shall be reversed." Ifthe votes are equal, the judgment ofthe Court
below is affirmed. In the Superior Courte, if the Judges are equally

divided, there is no decision, and thejudgment is susjicnded, until a
majority concur.

'

For the reasons assigned, your Committee equally denounce
tliat provision which gives to the' President of a divisionofthe Court
of Common Pleas, in the event ofa diflcrcnco ofopinion, a double or
castingvoicc. *

It would be unjust to deny that the proposed measure embodies
soinc enactments eminently calculated to facilitate the administration
ofjustice. The extension of the trial by Jury, the' introduction of
Criminal Courts or Courts of Assize, and Courts of Nisi Prim, arc
measures with respect to which a nearly perfect unanimity of opi-'

nion will be found to prevail. .^

Upon the whoh;, it is the opinion of your Committee that the
existing divisioi^s of the Province into Districts should be retained,
and thattlic Courts of King's Bench should not be superseded by
anyj^ther tribunal; that they should corilinuc to cxereisc all the
power»and functions hitherto attributed to them by law, with ccr-

»tain exceptions,, and subject to those alleratiom in the system of ad-
' ininistcring justice througlHwt tlie Province, which the necessities oC~

the country imperiously demand. ^-^

^
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.s'll est (ircMiiit, iiiii'ii voix double ou t)r«|K>n(l(ranlc. Votri; Cuinite

nbscrvcra qu'il np connait aucuh syiit6ino judiciairo oi» il y ait unc

„..„SOInlJaW»-*egle. Dans Ics aflaircs legislatives, la voix double ou
pr^pondC'ranle pout n'fitre pas inusitCe, mais il n'cxiste ancunc raison

do politique ou do justice qui puisscnt justificr de rcvCtir lo PrCsidcnt
d'uno Cour, d'un Icl pouvoir. -

Si la mesureproposeo dovctiait Loi, il est plus que probable qiic dang

,
la division qui cmbrasscrnit la Cite do Montreal ot lo pays cnvirounant,

: „.
'I
y »uf»itquatrcJugesdelaCour des Plaidoyors Communs. Lesdeci'

." sions do cos Juges seront expoo^cs tt Ctro rf'vist-ds wx.^x'^
Jugcs do la Cou]f,du Banc do la Rcine, c^|>jOTi««iS'''i>tc^irejncny
lorsqu'il y auMf difference d'qpinion, qti^ la voix double ou prcpondf
rante du Jugc en chef, ou en d'aufrck mots, la sculo opinioii d»Zn-»
jugc n*ayant sur t'antrc, d'aulrc superiority que rclle que luidonnd^jt
son rang, aura I'effct d'un Veto sur I'opinion de son collogue, e/do

^ rcnvcrscr les decisions de qualre Jugcs d'un autre District, TirCs

, commo le Jugo en Chef des rangs do la Profession. Dans hi cas oif
10 principo sur Ic quel scrait fonde le Jugjfment dont on intcrjcteraitap-

pel, scrait coasacre par Ics decisions do tous Ics Juges do la Cour des
Plaidoyors Communs de la Province, dans lours diffcrnntcs divisions, les

' pouvoirs enormcs dont scrait revfitu le P/esidcnl Jc la Cour du Banc do
I la Roinc, le'mottrait amemo dp rcnvcrscr la Jurisprudence. ttablic du
A Pays. Dans I'^j^o de la Jurisdiction criminelle (|uc I'on donne
->cxclusivement mtj/^at du Banc de la Heine, il peut aussi s'elever

unc dilTerencc d'upinion ;>lo mfime pouvoir scradans ce cas, mis en jcu,
•etiavie, la liberte ct larX'pulationcl'aucul^membredeJasoci^•te,pou^-

ront *trc sacrifiues i I/opinion d'un scul liomme dont la jicrsonno no
sera pas yfexempto des faiblesscs inseparables de notro nature.

Vi^JjComite en appelle aux annalcs judiciairgs dans toutcs Icsso-

.

.?i«lcs^vilisecs, I'on n'y trouvcra nulle partj,la prcuvc de I'exislcnqo

•d'une voix doublu ou prepondfTante dans les Coiifs do ^stitS;.

* L'Orateur do la Chambre des I^rds, sort qu'il agissc commo
Legislatcur ou comme Juge, n'a pas dc voix prepond^rantc, soii >

« opinion est rccucillic avec cellcs des membi^s de son corps. <% DcliK
Tonlre suivant dans Ics questions en appel: "5st-cc le plaisir de '

vos Seigneu^es quo ce dfecrfit ou jugemcnt sotit infirme T St Ics

voix sont egalcmcnt divisjcs, Ic jpgcmcnt de la Cour Ibf^rieuK est

,

confirmc. Dans Ico Cours Supcrienr^s, si les Juges sont ^galement
divises, il n'y a pas dc decision, ct lo jugcment6st suspenda jus-

qu'A cc qu'il y ait unc majorit6 dc voix.
'

*

D'apres ccs raison8,Votrc Comitcdcnoncc''€galemcntcettc dispo-

sition du Projet, qui donno au President dc la Cour des Plaidoyors
Communs, en cas de diflerence d'opinion, unc voix double ou prdpon-
dfrantc.

11 scrait injuste denier que les mesureRprojetecsrenfcnnciit des
dispositions eminemmcnt proprcs d. Tacilitcr Tadminigtration dc la

Jasticc. L'extenskm du ProcCs par Jur*,* I'introduction de Cours
Criminelles ou Cours d'Assizes, et de Cours dc KM Priut sont des
mesurcs sur Icsquellos il n'y aura guure qa'une opinion.

Sur le tout, Votre Comite est d'opinion que les divisions actucllcs

dc la Province en Districts, devraicnt fitre conscrv^cs, et que les

Cours du Banc du Roi, ne devraient 6tre remplacdes par aucun au-

tre tribunal ; qu'cllcs devraicnt continuer k exercer tous Ics pouvoirs '
-

ct toutes les fonctions dont dies sont revetucs par la loi, avfc ccrtaincs

exceptions, ct sujets li tcis changcmcnts flans Ic systimc d'adminis-

Ircr la justice dans toute la Province, que les liesoins du pays de-

mondcnt impcricuscmcnt.

/
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Tlic Judges o( tbe CouHb alluded tu, purticularly in tlie luijge

aiul populous District of Montreal, have been silently labouring for

years'under their growing burthens ; the business of tlie Court of

King's Bench for this Distinct is largely in arrear, and this partly in

consequnnce of the nature and extent of the duties which the Judges

are called upon to discl)Arge, and partly from defects of tbe existing

system ; it is most desirable, in the opinion of your Committee, that

the Judges of the Court of King's Bench should be relieved from

the.cognizance of all matters uiider £10 stg. that they should cease

to exercise Inferior Jurisdiction jn any cases- whatsoever, and that

they should also be reUeved from the greater share of the ministerial

—

duties hitherto imposed upon them.

There can be but one sentiment in the opinion of your Com-\
mittee with respect to the propriety of awarding trials by Jury at

(he option of either ofthe parties in all actions but in those ofa real

or mixed nature.

The observations which have fallen from your Committee in

animadverting upon the constitution and character of the Court of'

Appellate Jurisdiction proposed to be created by the measure in

question, indicate, that in their opinion, the present Court of King's

Bench throughobt the province, afford the materials for constituting

a tribunal for all purposes of Appelfale Jurisdiction, more efficient

in its character nnd more liable to command the respect and confi-

dence ofthe community. They propose that in all cases where an

appeal by law now lies to the Provincial Court of Appeals, it shall

be competent to either of the parties to demand and obtain a re-

hearing and revision of the judgment by a Court of Rg^ision to be

composed of all the members of the different Courts offling's Bench

throughout the Province, acting together in a collective, cbpacity and

sitting alternatively at stated periods in the cities of Quebec and

Montreal.

Your Committee arer of opinion that a Court of Revision con-

stituted upon this principle, will tend to give stability, consistency,

and uniformity, to the administration of jtisticc throughout the Prov-

ince. It will avoid much ofdelay and expense, and t lie multiplica-

tion of proceedings, and is calculated in the opinion of your Com-

mittee to answer all the purposes of a Provincial Court of Appeals,

without being obnoxious to the strong and weighty objections to

which the existing system, and the one proposed as a substitute, arc

liable.

Your Committee deem it unnecessary to enlarge upon tlie ob-

jections which may be taken to any system of Judicature which es-

tablishes various gradations of Cqurts. It is sufficient to stato that

the evils of such a system have been experienced in England. It is

fitting that the system to be introduced should ensure, if possible, an

alA and complete jwlgment in the first instance, and where the

judgment of any ofthe Courts of King's Bench throughout the Prov-

ince is impeached, your Committee can imagine no more satisfactory

metliod ofdetermining the siibstantial merits of the case, than by an

. impartial and dispassionate revision by a tribunal composed of all the

Judges of the Province.

Your Committee are furtlicr ofopinion that under any system

to be established, it should be imperative upon the Courts of Supe-

'

rior Jurisdiction to embody in the judgments pronounced, the rea-

sons or motives upon which their ilecisions are founded, in all cases

contested, or in actions by 1 default dismissed.

I#

-'M^^^r'ii ^^J^^ba^0^', :.tiM^iL£s£w4»s&^t£,*Jii^Wji:

..««*»«*



f

I
.

'

—
• — r-r-

I.e» Jiigcs dc, Couis doni it vi.M.I clVlrc.iiio,lM.ii.piirii, iiliiTciiHi.t

^
luiislo District populfux do MonirCul. oni soufftrt c. silence dcpuu

Miombrod'annees, souslcpoidsdes nllliircs «'accroissam dc |tlus eii

^ pta9. Ixi. affiiires ,lc la Cour du Bunc du Roi do cc District soi,t
.. c«ii»id6rableine.it en urritt*. cc qui rtsulie en panic, dc la nature ci
dc

1 etenduc des devoirs qu'ont a rcmplir Ics Juges de la Cour du
Banc du Ro,, ct en partic dcs vices du sy»li?me actuel ; et dans I'opi.

^
n.on dc votrc Con.ile. il est lri>s .i desirer que Ics Jugcs dc la Cour
du Banc.dM.Roi, soient excmptes de- »;oceiiper de malieres au des-
sous de,£IO sterling; qu'ils n'exercentij I'avpnir.aucune juri«dietion

^ uileheure, dans aucuns ops qiielconques, et qu'on leur 6tc la plus
grande partie des .levoirs ministeriels «ux quels ilssont maijilcnant
u«sujcti8. «

Votre Coinile est dopiiiioii, qii'il iic JM-ut j avoir quun senli-
riient sur la convenuncc d'nccordcr le proems par Jure, a' Toption du -

Tunc DU I'autre dcs parties, dans louUs atii«„s iiulres qu«*tell<!s
d'une nature riclloou inixle.

Lcs observations qu'a faites Votrc C.mit.-, sur la cons.ilulion et i«

caractfere ile lA Cour de Jurisdiction appellative que la mcsurc in

^
question a pour objet d'otablir, font voir que ilans I'opinion dc Votrc

" Comit6, les Cours actuclles du Baric du Roi dans toule la Province,
renfurment des filemcns pro|)res a la composition d'un tribjjual .I'appel,
d'un caractere plus efficace, ct qui en touie probability, comniaiMlerait
davantagele respect et la confiance do la 5(K-iile.

Votrc Comite propose que dans tous les cas ou par la loi,il y a actuellc-

ment appel a la Cour Provincials d'appel, il sera loisible daucune des
parties, d'obtenir unc reaudilion et revision du Jugcmcnl, par unc Couf
tie revision qui sera composie do tous les wembres des diflerenles
Cours du Banc du Roi de toute la Province, el sicgeant allcfoativc-

ment a dcs epmiues d^lerminecs, dans les Cites de Quibcc ct dc
Montreal.

Votre .Comite est d'opinion qu'une Cour de Revision constitueic su'
ro princilic, aura I'cffet de donner de la stability, de la consistance et
dc I'uniformite k I'administration dc la Justice dans toute la Province
Ce sera le moycn d'eviter beaucoup de delais et de depenses, et de
diminucr la multiplicjte dei^, procfedes ; Celte Cour, dans I'opinion dc
Votre Coinitc,- repondra i^toutcs les fins d'unc Cour d'Appel, sans
neaninoins donner lieu au^ graves et s6rieuse» objections auxquelles
le svsleme actuel, et cclu^dcslin6 k le rcmplrfcer sont sujcls.

'

Voire Coniitc ne voit/ps qu'il soi"f necessaire de s'etendre sur les

objections que I'oii peut^iire a tout systdmc de Judicature qui tend a
fetablir differens Aegtii dc jurisdictions dans Ics Cours,—il lui suffira

d'obscrver que Pun a^'prouve en Anglelerre, les maux qui risultent
d'un semblabia sysl^. II est n^ce^alr^ que le systime qu'il est

question d'introduirci assure, s'il est possible, un Jugement sage et
cdmplct en premiet^ instance ; et lorsque la decision d'aucune des
Cours du Banc Avj Roi dans toute la Province, est attaqu6e, Votre
Comite ne jieut i^aginer un mode plus satisfaisant de determiner le

mtrite d'une causjf, qu'une revision impartialc el cahne, par un tribu-

nal compose de t^us les Jugcs de la Province.

Votrc Connie est d'opinion, que quelque soit le sygteme que
Ton elablissc, il|([lcvrait etrc imptricusement oidonng aux Cours de -

Jurisdiction S^pf'ricurc, d'incorporer dans les jugemens qu'elles
prononcent Ic^ raisons ou motifs de leurs decisions, dans toutcs les
causes conlcsjdcs, ou Ics actions par ddfaut debout^es.

^

.r;.'^f.:^^;;-^«'-;"-^;'i
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Ill uHicluHiun, your CoiiimiKee beg lo itate, in referonce to
those clauses of the propoaed bill which enact, that the pononi to
be deemed eligible as Justices in the Courta to be constituted, shaV
be Advocates in Lower Canada, or Barristers in England, or Bar-
ristoQ in Upper Canada, of not less than ten years standing, that

they forbear to express at length the objections which might be just-

ly ui;ged to such an enactment ; it is sufficient for them to sUte,
that under any circumstances such an enactment would not only be
unjust towards the Legal Profession in this Prsfiuce, but injurious to
the public, as conferring upon persons, strangers to the laws and in-

stitutions ofthe country, the power of administering justice under a
system ofwhich llicy must bo comparatively ignorant.

The whole nevertheless respectfully submitted,

MoNTBBAL, I6th April, r840. .

W. WALKER, Chairman.
TsT. PELTIER,
Charles MOMDELET,
Hv. GUY,^

V DUNCAN FISHER.
JAMES SMITH,
U H. LaFONTAINE.

II. TAyi«K, Esquire, then moved, tliat the re|N>rt of
the CoinmiUcc be iidoptcd.

Seconded by L. T. Dai-MxoHD,Esquiro,

C. D. Day, Esquire, moved in amendment

:

.
That the report of the Committee be aitiendcd, by strik-

ing out that portion which relates to the constitution of the
Court ofAppeal, and that there be substituted a clause of a
Court to exercise an appellate ami criminal jurisdiction, to

consist of a Chief Justice and three Puisne Judges, lo sit

alternately at Quebec and Montreal,

Seconded by A. P. Habt, Esquire,

'ITie amendment was lost by a division of ti ugainst 7.

C. S. CiiERKiER, E2^uirc, then movcti in amendment,
'lliat tothat portion of the Report wliich relates to the

constitution.of the Court of Revision, the following proviso

be added : "provided that the Judges who had sat in the
" CjBurt of Original Jurisdiction,^should not sit in the Court
" 01 Revision, onjudgmenU appealed f«mi their Courts ;"

Seconded by J. C. Brineav, Esquire,'

Tliis amendment was also lost by a division of 9 for, -and

43 against. \

^ Upon Mr. Tavloh's motion for adopting the Report, it

was adopted on a division of 50 yeas and 6 najs.

Tlicn on mofion of W. C. AIereo^tii, Esquire, secondwl
by S. C. MoKK, Esquire, it was,

Resolr^d, That tlw Report aiid Rcsoiutiouii adopted by
this nijwtiiig be iiisert«d in the newspapers of this Province,
and that 300 copies of «ic Report be printed, and copies
transmitted by the Doyen to His Excellency the Governor
General, to the Judges and totlw Menibcrsof the Bar oftho
ortier Districts of this Province.

'

.1. ti. UARTHE,
., . ... Si-crrtiiru.
Mo.vrHiJAi.. I(>lli April. Is (0, -

.,
.;,-

I,
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Vptrc Cotnitetcrmincraiion lUpport, en obicrvant que quant

BUS clau«ei de rordonnanco projoUj§o, qui itatuent que lei penOnnei

quiwront 6ligiblei«uichaiResdejugeidani lei Coun qui leront

Gonititufei, Mront dei AtocmI dani le Baa-Canada, o«fdei Avotditi

,^\(B0rufer«) en AngleteirBi ou dam le Haut Canada, d'au moini dis

annfei de pratique ; otre Coniit6 1'abstiendra ded^taitlerau long,

lei obj^etioni bion fondfei que Ton peutfaire i deiemblablea dii-

poiitioni ; il luffira h votre €omit6, de remarquer que wmm aucunes

circonitancei^ cettediipoiition de rordonnance, serait non aeulement

injiiite dhven lei membrei dc la profeision en cette Province, mail

nniiible au public, conferant commb elle le' fait, a dci hommei

Atrangori . aus loii et aux inititutioni dc ce payi, le pouvoir d'ad-

miniitrer la juitice iou» un lyitimc dent ill doivcnt 6trc com-

parativcment ignortni. "^^^
Le toutneanmoini rospcctueuaementioumii.

Montreal, IftAvril, 184fl.'
^

. W. WALKER, President, ^^
TsT. PELTIER,
CHARLES MONDELET,
Hv. GUV,
DUNCAN FISHER,

' JAMPSSMITHA
L. H. LaFOINTAINE.

7

A'

H. Taylob, Ech fit alors ihotion que Ic rapfiort du Co-

iiiite Kit adoptu.

Secondu par L< T. Dki^imoiiii, Ecr.

C. D. Day, Ecr. fit motion en amendement

:

Que Ic rapport du Comil^ soit amende, en retran^ant

dc la partic qui a rapport a la constitution de la Cour d'Ap-

pe!« et qu'il soit substitue une clause relative k la constitV

tion d'une Courdc Jurisdiction ^teclbUiye et criminelle, la\

quelle Cnur consistent d'un Juge\,en Chef, et .trom'

puisnes siiigcant altcmativement & Qu6bcc et h Montreal.

Scconde par A. P. Hart, Ecr.

-Cct amendement Tut negative par une division de 44

C3ntrc 7.

C. S. CuERRiER, Ecr. fit alors motion en amendcij

qu'a la partie du rapport relative k laT^our CAp^ou.do
Revision, il soit ajout4 le proviso suissaiff: '^ Pourvu que
^ ies Juges qui auront sieg6 en pn!fnii>re instance, ne pou-
** ront sieger dans la Cour deRevision, sur Iesjugemchsdont
" Appel aura itk interjett6 dcs Cours dont ils font gartie."

Scconde par J. C. Brvheau, Ecr.

C^ amendement fiit n4gativ6, sur une division dc 9 pour,

et 43 contre.

Sur la motion dc Mr. Tayu>r pour Tadoption du rap-

port, il fiit adopt6 sur une division de 50 pour, et 6 contre.

Alors sur la motion de W. C. MEREDrra, Ecr. seconds

par S. C. Monk, Ecr. il fiit

Resolu : Que le Rapport ct Ics Rdsolutions adopts par

cette asscmblee, soient inscrc» dans Ies papicrs nouvelles

de cette Province, quo 300 copies en soieiit jmprimecs,'ct

que des copies en soient transmises par le Doyen a S<m Ex-

cellence le Gouverncur G^n^ral, aux Juges, et aux Mcm-
bres du Barreau dcs autrcs Districts do la Province.

J. G. BARTIIE,
Sccritmre.

*

MowKcu.. 16 Avril, 1810.

*'
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