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Printed for the use of the Foreign Office. July 1875.

CONFIDENTIAL.

Rough Draft.
(Not completed.)

Memorandum by Mr. Rothery on the British

North American Fisheries Question.

oCT 1~c,
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IN order to understand clearly the points which
will have to be considered in connection with the
Fisheries Question, it will be necessary to give a
brief history of the negotiations which have from
time to time passed between this country and the
United States of America 'on the subject.

The great value of the fisheries, not only on the
banks of Newfoundland and in the Gulf of St. Law-
rence, but also on the coasts of Nova Scotia, New
Brunswick, and the other countries now constituting
the dominions of this country in North America,
were well known from a very early period, and they
were annually visited by large fleets of fishing vessels
from all the principal maritime States of Europe.

The Colonists of course, so long as they remained
subjects ofthis country, and until the American War
of Independence broke out, enj oyed as British subjects
the right not only of fishing in British waters, but
also of landing on British territory for the purpose
of curing and drying their fish, a liberty, be it
observed, without which the right of only catching
fish is comparatively of littie value. When, however,
the War of Independence broke out, those who were
in revolt against the British Crown, could of course
no longer exercise their riglit within British juris-
diction, and on the return of peace it becane a
question how far and to what extent those rights
should be renewed to them.

The question was very fully discussed in the
negotiations which preceded the Treaty of the
3rd of September, 1783. Great Britain did not
deny the right of the American citizens to fish on
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the great banks of Newfoundland or in the Gulf of
St. Lawrence, or elsewhere in the open sea; but she
denied their right to fish in British waters, or to land
on British territory for the purpose of drying or
curing their fish. But what she claimed was, that
United States' fishermen should not fish witin
three leagues of -all the coast belonging to Great
Britain, as well as shores of the islands situate in the
Gulf of St. Lawrence," and within fifteen leagues
of ' the coast of the Island of Cape Breton.'

To this, howeverthe Americans refused to consent,
Mr. Adams declaring that "he never would put his Mr. Oswald;
hand to any Treaty if the restraint regarding the November 30,1782.

three leagues and the fifteen leagues were not
dispensed with, as well as that of denying his
countrymen the privilege of drying fish on the
unsettled parts of Nova Scotia.

After a great deal of discussion, a compromise
was arrived at, and it was agreed that United States'
fishermen should be at liberty to fish on such part of
the coast of Newfoundland as British fishermen
could use, but not to dry or cure their fish on that
island ; and they were also to be allowed to fish on
the coasts, bays, and creeks of other British posses-
sions in North America, and to dry and cure their
fish in any of the unsettled bays, harbours, and
creeks of Nova Scotia, Magdalen Islands, and
Labrador, so long as they should renain unsettled;
but as soon as any of them became settled, the
United States' fishermen were not to be allowed to
use then without the previous permission of the
inhabitants and proprietors of the ground.

The IlIrd Article of the Treaty of Paris of the
3rd of September, 1783, is in these terns :-

" It is agreed that the people of the United States
shall continue to enjoy unniolested the right to take
fish of every kind on the Grand Bank and on all
other banks of Newfoundland, also in the Gulf of
St. Lawrence, and at all other places in the sea
where the inhabitants of both countries used at any
time heretofore to fisb, and also that the inhabitants
of the United States shall have liberty to take flsh
of every kind on such part of the coast of New-
foundland as British fishermen shall use (but not to
dry or cure the saine on that island) and also on the
coasts, bays, and creeks of all other of Her Britannic
Majesty's dominions in America ; and that the



American fishermen shall have liberty to dry and
cure fish in any of the unsettled bays, harbours, and
creeks of Nova Scotia, Magdalen Islands, and
Labrador, so long as the same shall remain unsettled;
but so soon as the same, or either of them, shall be
settled, it shall not be lawful for the said fishermen
to dry or cure fish at such settlement without a pre-
vious agreement for that purpose with the inhabi-
tants, proprietors, or possessors of the ground."

These ci rcumstances probably contributed to
induce the British Government to grant these con-
cessions :-

1. The very sparse population at that time to be
found in those countries in which the United States'
fishermen were to be allowed to land for the purpose
of drying their fish, so that there would be little
chance of their interfering with the rights of British
subjects.

2. The apparently inexhaustible character of the
fisheries, so that a few fishermen more or less would,
it was thought, make little difference in the number
of fish, and last, though not least, the disgust which
the country felt at the continuance of the war, and
the very strong desire that was felt to conclude a
peace.

It should, however, be observed that the rights
conceded to the United States' fisiermen under the
Treaty were by no means so great as those which as
British subjects they had enjoyed previous to the
War of Independence, for they were not to be
allowed to land to dry and cure their fish on any
part of Newfoundland, and only in those parts of
Nova Scotia, the Magdalen Islands, and Labrador
where no British settlement had been or might be
formed, expressly excluding Cape Breton, New
Brunswick, and other places.

So matters stood until the War of 1812 broke out,
when of necessity the right of American citizens
to fish in British waters, and to cure and dry their
fish on British territory, terminated, if not alto-
gether, at all events during the continuance of the
war. But in the negotiations which preceded the
Peace of 1814, this quéstion was revived, and the
alleged right of American fishermen to fish and cure
fish within British jurisdiction underwent a very full
discussion between the British and American Com-
missioners who were assembled at Ghent for the



purpose of drawing up the Articles of Peace. At
that time, however, the circumstances had very con-
siderably changed since the Treaty of 1783 had been
entered into. In the first place the British North
American Possessions had become more thickly
peopled, there were fewer unsettled bays, harbours,
and creeks in Nova Scotia than there had been, and
consequently there was a greater risk of collision
between British and American interests, and accord-
ingly the Colonists and the English merchants
engaged in the fisheries petitioned strongly against
a renewal of the privileges to the American fisher-
men. Moreover, Great Britain had just emerged
successfully frorn a great European war, and was
therefore in a position to hold firmer language than
she was disposed to do in 1783.

It was under these circumstances that the nego-
tiations for peace were entered into. At their first
meeting, which took place on the 8th of August,
1814, the British Commissioners stated "that the
British Government did not intend to grant to the
United States gratuitously the privileges formerly
granted by Treaty to them of fishing within the
limits of the British sovereignty, and of using the
shores of the British territories for purposes con-
nected with the fisheries. To which, on the follow-
ing day, the United States' Commissioners replied
that they were not provided by their Government
with instructions on the point. The question
appears to have been subsequently very fully dis-
cussed, and at the Conference of the lst of Decem-
ber, 1814, the United States' Commissioners pro.
posed that, in return for a continuance of the liberty
to take, dry, and cure fish in places within the
exclusive jurisdiction of Great Britain, as secured
by the Treaty of 1783, British subjects should have
access to- and free navigation of the Mississippi.
This offer was, however, refused by the British
Commissioners, who stated, in the Conference of the
10th of December, that they were prepared to enter
into negotiations for ceding to the United States'
citizens the liberty claimedl "in consideration of a
fair equivalent." This was however refused, and it
was finally agreed to omit from the Treaty all men-
tion of the fisheries.

It should here be stated that the ground taken by
the British Comniissioners was that the Treaty of



1783 had been terminated by the war, and that
without a renewal of the rights confcrred by that
Treaty, to fish and cure and dry fish within British
jurisdiction, the rights of the United States' citizens
had lapsed.

The Americans, on the other hand, contended
that, from the peculiar character of the Treaty of
1783, it was not abrogated bywar; that that Treaty
had recognized the independence of the United
States, which could not be forfeited by the war ;
that, noreover, the privilege in question was one
that had always been enjoyed by the citizens of the
United States from time immemorial, and that it
was therefore of the nature of a prescriptive right.
The reply of the British Commissioners was, in
effect, that it was true that the independence of the
.United States had been recognized for the first tine
by Great Britain in the Treaty of 1783, but that the
independence in no way rested upon the Treaty, but
upon the assertion and maintenance of their inde-
pendence by the States; and that the claim of
immemorial and prescriptive right were quite unten-
able, inasmuch as the inhabitants of the United
States had, until quite recently, been British sub-
jects, and that the rights which they possessed
merely as British subjects, would not necessarily be
continued to them after they had become citizens of
an independent State.

Both parties, however, appeared to be of opinion
that no new Article was needed ; the Americans
stating that their rights to thefisheries as stipulated
by the Treaty of 1783 was intact, and that they
could not subscribe any stipulation abandoning, or
implying the abandonment of that right; whilst the
British Commissioners held that the Treaty of 1783
was abrogated, and that Great Britain did not intend
to renew the privileges of fishing within the limits
of British sovereignty, and of using the British
territories for purposes connected with the fisheries
without an equivalent.

Accordingly, the Treaty was signed at Ghent on
the 24th of December, 1814, but without any refer-
ence in it to the Fishery Question.

Matters being in this position, no sooner was the
British Government released from ail fear of a great
European war by the defeat of Napoleon at the battle-
of Vaterloo, than orders were sent out to the
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Governors of the British North American Colonies
not to interfère with citizens of the United States
engaged in fishing on the Newfoundland Banks, in
the Gulf of St. Lawrence, or on the high seas, but to
prevent tiiem fron using the British territory for
purposes connected with the fishery, and to exclude
their fishing vessels from the bays, harbours, rivers,
creeks, and of all H-er Majesty's possessions;
orders were also given to the British naval officers
on the Halifax station to resist any encroachments
on the part of the American fishermen on the rights
of Great Britain.

These incasures caused the United States' Govern-
ment to be anxious to come to some understanding
as to the fisheries, and accordingly negotiations were
entered into with that view. Pending the negotia-
tions orders were issued to the British naval officers
to suspend the operation of the measures which had
been contemplated. On the refusal, however, of
the United States' Government to accept the terms
proposed, the British Admiral on the station was
directed to carry out the orders which had been
suspended, and the result was the capture of several
American fishing vessels for encroaching within the
territorial limits of Great Britain. Therefore the
President of the United States, in 1818, proposed
to the Prince Regent that negotiations should be
opened for the purpose of settling the Fishery Ques-
tion in an amicable way. Commissioners were
accordingly appointed by both parties to meet in
London, and the result was the signing of the
Treaty of the 20th of October, 1818, the Ist Article
of which is in these terms:-

"Whereas differences have arisen respecting the
liberty claimed by the United States for the inha-
bitants thereof to take, dry, and cure fish on certain
coasts, bays, harbours, and creeks of His Britannie
Majesty's dominions in America, it is agreed between
the High Contracting Parties that the inhabitants of
the said United States shall have, for ever, in com-
mon with the subjects of His Britannie Majesty,
the liberty to take fish of every kind on that part of
the southern coast of Newfoundland which extends
from Cape Ray to the Rameau Islands, on the
western and northern coast of Newfoundland, from
the said Cape Ray to the Quirpon Islands, on the
shores of the Magdalen Islands, and also on the



coasts, bays, harbours, and creeks from Mount Joly,
on the southern coast of Labrador, to and through
the Straits of Belle Isle, and thence northwardly
indefinitely along the coast, without prejudice, how.
ever, to any of the exclusive rights of the Hudson's
Bay Company; and that the American fishermen
shall also have liberty for ever to dry and cure fish
in any of the unsettled bays, harbours, and creeks
of the southern part of the coast of Newfoundland
hereabove described, and of the coast of Labrador;
but so soon as the same, or any portion thereof,
shall be settled, it shall not be lawful for the said
fishernien to dry or cure fish at such portion so
settled, without previous agreement for such pur-
pose, with the inhabitants, proprietors, or possessors
of the ground. A nd * the United States hereby
renounce for ever any liberty heretofore enjoyed or
claimed by the inhabitants thereof, to take, dry, or
cure fish, on or within three marine miles of any
of the coasts, bays, creeks, or harbours of His Bri-
tannic Majesty's dominions in America, not included
within the above-mentioned limits: Provided, how-
ever, that the American fishermen shall be admitted
to enter such bays or harbours for the purpose of
shelter, and of repairing damages therein, of pur-
chasing wood, and of obtaining water, and for no
other purpose whatever. But they shall be under
such restrictions as may be necessary to prevent
their taking, drying, or curing fish therein, or in
any other manner whatever abusing the privileges
hereby reserved to them."

The effect of this Treaty was to give to the
United States' fishermen liberty to fish on the
coasts of Newfoundland and Labrador, within certain
limits therein mentioned, and on the shores of
the Magdalen Islands; and to dry and cure their
fish on any of the unsettled bays, harbours, and
creeks of the southern part of the coast of New-
foundland before described and the coast of
Labrador, but only so long as they should remain
unsettled. And the Americans renounced any
liberty which they had heretofore enjoyed of taking,
drying, or curing fish "on or within three marine
miles of any coasts, bays, creeks, or harbours òf
Her Britannic Majesty's dominions not included
within the above-mentioned limits." But the
United States' fishermen were to be at liberty to



enter such bays or harbours " for the purpose of
shelter and of repairing damages therein, of pur-
chasing wood, and of obtaining water, and for no
other purpose whatever."

Two other points, however, deserve to be noted in
connection with the making of this Treaty, as
showing the object which the two Contracting
Powers had in view. In the first place, the
American Commissioners were very urgent that
the words "for ever" should be introduced into
the Article, with a view to secure these rights to
United States' fishermen in perpetuity, indepen-
dently of any subsequent war; these words were
accordingly inserted. It is, however, hardly neces-
sary to observe, that any such provision is quite
useless, inasmuch as the other State might always
make it a cpndition to assenting to a peace that the
provision in question should be revoked.

The other fact to be noted is, that the American
Commissioners proposed that United States' fisher-
men should be allowed to enter bays and harbours,
not alone for the purpose of shelter, of repairing
damages, and of obtaining wood and water, but also
to enable them to procure "bait;" but this was
strenuously opposed by the British Commissioners,
and accordingly the word " bait " was struck out of'
the Article.

The Treaty, it should be observed, was received
with mucli dissatisfaction by the Colonists, and
by the English merchants interested in the
fisheries.

And here it may be proper to mention a circum-
stance which throws some light on the negotiations
which preceded the Treaty of Ghent. It will be
remembered that, although sone proposais were
made for continuing to United States' citizens the
rights, which they had enjoyed before the war, of
of fishing and of curing and drying fish at certain
places within British jurisdiction, it was found im-
possible to come to any agreement on the point, and
accordingly no mention of the fisheries was made in
the Treaty. The contention of the British Coin-
missioners was that the war had put au end to the
Treaty of 1783, and that, unless revived, the privi-
leges secured by that Treaty to the United States'
fishermen to fish and cure fish within British juris-
diction were gone. The Americans, on the other



hand, contended that the Treaty of 1783 had not
been abrogated by the War of 1812, and that conse-
quently the rights of the United States' fishermen
under that Treaty remained wbole and intact, and
that, independent of that Treaty, the rights to the
fisheries were inalienable, and in the nature of a
prescriptive right.

Now it appears, from the proceedings of the
House of Representatives in America, that a resolu-
tion was moved by Mr. Floyd, in 1822, and agreed
to, that the President of the United States should
be requested to cause to be laid " before the House
all the correspondence which led to the Treaty of
Ghent, together with the Protocol, which had not
been made public, and which, in his opinion, it may
not be improper to disclose." In accordance with
that request a number of documents were produced,
from which it appeared that the American Commis-
sioners had not been unanimous in offering the free
navigation of the Mississippi in return for the right
to the fisheries. Lt appeared that one at least of the
Commissioners, Mr. Jonathan Russell, had not
assented to the proposal. On this becoming known,
Mr. Floyd, on the 18th of April, 1822, moved a
further resolution : " That the President of the
United States be requested to cause to be comniuni-
cated to this bouse, if not injurious to the publie
good, any letter or communication which may
have been received from Jonathan Russell,
Esquire, one of the Ministers of the United
States, who concluded the Treaty of Ghent,
after the signature of that Treaty, and which was
written in conformity to the indications contained in
said Minister's letter, dated at Ghent, December 25,
1814." This resolution having been agreed to,
Mr. Russell's letter was laid before the House of
Representatives, together with explanatory remarks
thereon by Mr. John Quincy Adams, another of the
American Commissioners at the Treaty of Ghent,
but who was at that time Secretary of State.
Mr. Russell's ,letter, which bears date the 11 th of
February, 1822, is a very remarkable document ; it
was a private communication to the then Secretary
of State, and explains very fully the grounds on
which he differed from his colleagues. In this letter
MI. Russell exposes, in the most trenchant and con-
clusive terms, the utter fallaoy of the arguments
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advanced by the United States' Commissioners in
opposition to those of the British Commissioners in
regard to the Fishery Question.

He stated in that letter that he " could not believe
that the independence of the United States was
derived from the Treaty of 1783,' or Il that the
recognition of that independence by Great Britain
gave to that Treaty any peculiar character :" he con-
sidered " that the independence of the United States
rests upon those fundamental principles set forth and
acted on by the American Congress in the Declara-
tion of July 1776, and not on any British grant
in the Treaty of 1783." In his opinion, "the
Treaty of 1783 was merely a Treaty of Peace,
and therefore subject to the same rules of construc-
tion as ail. other compacts of this nature," which
require "after a war the declared assent of the
parties for their revival." He stated that "l had the
recognition of their independence by Great Britain
given to the Treaty of 1783 any peculiar character,
which it did not, still that character could have
properiy extended to those provisions only which
affected that independence ;" and that "the liberty
to take and cure fisi within the exclusive jurisdic-
tion of Great Britain was certainly not necessary to
perfect the jurisdiction of the United States." He
added, that the distinction between the special
liberty to fish and cure fish within British juris-
diction and the general right to take fish on the
high seas "appears to have been well understood
by the American Ministers who negotiated the
Treaty of 1783, and to have been clearly marked
by the very import of the word which they
employed." He then proceeded to show that the
attempt to derive their title from prescription and
from immemorial usage was equally untenable; he
stated thatI "the immemorial enjoyment of a privi-
lege within British jurisdiction, by British subjects,
the inhabitants of-British Colonies, could not well be
considered as evidence of a title to that privilege
claimed by the citizens of an independent Republic,
residing within the exclusive jurisdiction of that
Republic. The people of the United States, as
such, could have claimed no special privilege with
the dominions of any foreign Power from immemo-
rial usage in 1873, when the longest duration of
their own existence in that quality was little more,



at the utmost, than the brief period of seven years,
which is surely not beyond the memory of man.'
He sbowed also the inconsistency of claiming at the
same time under the Treaty and under prescription,
and he said "<if we claim under the Treaty we must
renounce prescription, and if we claim from pre-
gcription we can derive no aid from the Treaty."
And lie thus sums up this part of the case: " I have,
from this view of the subject, been led to conclude
that the Treaty of 1783 in relation to the fishing
liberty is abrogated by the war; that this liberty is
totally destitute of support from prescription, and
that we are left without any title to it whatever."

The publication of this lettçr was thought to be
so damaging to the reputation of the other American
Commissioners that Mr. Adams, one of their number,
who had been elected Secretary of State, publishe4
in 1822 a work, which I have fou n3d in the Foreign
Office library, entitled "The Duplicate Letters,
The Fisheries, and the Mississippi. Documents
relating to Transactions at the Negotiation of Ghent,
collected and published by John Quincy Adams,
one of the Commissioners of the United States at
that Negotiation," and in which Mr. Adams labours,
þut I.cannot say with much success, to defend the
character of himself and of the Commissioners who
acted with him, and to nigintain that the position
taken up by the American Commissioners on the
Fisheries Question was sound and well-founded :
and this too after that position had been expressly
abandoned by the subsequent Treaty of 1818. I

þave been induced to refer to this correspondence at
some length, as I find a teudency on the part of the
American Goverment to revert to the doctrine of
the indestructible character of the Treaty of 1783,
and the right by prescription, in their discussions
with the British Government at a much later period
on the subject of the fisheries.

Toreturn now to the general course of events.

As, bas been already stated, the Convention of 1818
gave great dissatisfaction to the Colonists. It was
said that the United States' fishermeu, on the pretext
9 f seeking shelter, or of repairing damages, or of
procuring wood and water, were in the constant
habit of resorting to the bays, ci eeks, and harbours
of the British possessions for the purpose of carrying
on their fishing operations to the great injury of~tlh



British fisher.ren. It scems that prior to 1824 no
great efforts were employed by our cruizers in the
Bay of Fundy to restrain the encroachments of the
United States' fishermen, and that the interests of
the British fishermen had suffered in consequence.
In that year, however, several American vessels
were captured hy our cruizers for fishing within
British jurisdiction, and one of these vessels having
been subsequently rescued by an armed body of men
frorn the shore, strong representations on the subject
were made to the Government at Washington.

Matters, however, continued in this unsatisfactory
state, our cruizers generally capturing United States'
fishing vessels for encroaching on British jurisdiction
until the year 1836, when Mr. Bankhead, the
British Chargé d'Affaires at Washington addressed a
letter to the Secretary of State, calling his attention
to the repeated acts of irregularity committed by the
fishermen from the United States as detailed in a
letter from the Sab-Collector of Customs at Gaspé.
Accordingly, a notice was issued by the United
States' Governnient directing the Collectors of
Customs to inforn the masters and owners ofvessels
engaged in the fisheries that they are "to observe
strictly the limits assigned for taking, drying, and
curing fish by the fishermen of the United States,'
under the Ist Article of the Convention of the
20th of Octobcr, 1818, a copy of which was annexed
to the Circular notice.

Matters, however, still continued in a very
unsatisfactory state, and an address of the Legislative
Council and House of Assembly of Nova Scotia
having been forwarded to Her Majesty complaining
of the habitual encroachments of American citizens
on British fishery ground, in violation of the existing
Treaties between the two countries, Her Majesty's
Government directed that some small vessels of war
should be stationed on the coast of Nova Scotia for
the purpose of protecting the fisheries ; and Lord
Palmerston, in instructing Mr. Fox, our Minister at
Washington, to give notice to the Governnent of
the United States of these precautionary measures,
and to invite that Government to take the necessary
steps to warn American citizens of the illegality of
their proceedings, directed him to say that "the
chief matter of complaint is. that American citizens,
in violation of the Convention of 1818, enter the

Mr. Bankhead to Mr. Forsyth;
January 6, 1836.



gulfs, bays, harbours, creeks. narrow seas, and
waters of the Colonies, and that they land on the
shores of Prince Edward and the Magdalen Islands,.
and by force, aided by superior numbers,- drive.
British fishermen from banks and fishing-grounds!
solely and exclusively British."

He was also directed to state that amongst the
points which Her Majesty's Government would
have to enforce were-

"1. That three marine miles within which the
citizens of the United States are by the Convention
prohibited from fishing, must be calculated from the
headlands of Nova Scotia, and not, as the Americans
contend, from a ine curving and corresponding
with the coast.

"2. That the fishermen of the United States are
to be restrained fron setting their nets within the
bays or harbours of Nova Scotia and Newfoundland.

"3. That they are to be restricted from the use
of jigs upon the coasts of Nova Scotia and New-,
foundland.

"4. That they are to be restrained from coming
within the bays or harbours of Nova Scotia or New-
foundland, the Magdalen Islands not accepted, for
any other purposes than to obtain shelter or to
repair damage, or to purchase wood, or to procure
water, agreeably to the provisions of the Tst Article
of the Convention."

It does not appear that any result followed upon
these reionstrances being communicated to the
Government of the United States; but in the
year 1840, more stringent measures having been
adopted by the Authoriteis of Nova Scotia against
the American fishermen, it became the turn of the
United States' Government to complain. Accord-
ingly, Mr. Stephenson, the American Minister, was
instructed to address the British Government on
the subject, and in a letter to Lord Palmerston,
dated the 27th of March, 1841, after referring to
the Jst Article of the Treaty of 1818, which defined
the rights accorded to American fishermen in British
territory, he observed that it appeared " from in-
formation recently received by the Government of
the United States, that the Provincial Authorities
assume a right to exclude the vessels of the United
States from all their bays (even including those of
Fundy and Chaleurs), and likewise to prohibit their
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approach within three miles of a line drawn from
headland to headland, instead of from the indents of
the shores of the Provinces." He then proceeded to
say: "Now, the fishermen of the United States
believe (and it would seem that they are right in
their opinion, if uniform practice is any evidence of
correct construction) that they can with propriety
take fish anywhere on the coasts of the British
Provinces, if not nearer than three marine miles to
land, and have the right to resort to their ports for
shelter, wood, and water; nor has this claim, it is
believed, ever been seriously disputed, based as it
is on the plain and obvious terms of the Convention."

Mr. Stephenson also complained that the Gut of
Canso, a narrow strait separating Nova Scotia from
the Island of Cape Breton, had been closed to
Anerican fishing-vessels.

A letter was also soon afterwards received froin
Lord Falkland, the Lieutenant-Governor of Nova
Scotia, forwarding copy of a Report of a Comrfiittee
of the House of Assembly on the fisheries of Nova
Scotia, and in which it was said, "the people of
this Colony have not been wanting in efforts to
repress the incursions of the natives of the United
States upon their fishing grounds, but have fitted
out with good effect some small armed vessels
adapted to follow the trespassers into shoal water,
or chase them on the seas (and the expediency of
this measure has been corroborated by the testimony
of Captain Milne, R.N., in his Report on the fisheries
of Newfoundland), but finding their own means
inadequate to the suppression of this evil, the Nova
Scotians earnestly entreat the further intervention

protection of the mother- country," and Lord
Falkland requested, in accordance with the prayer
of the flouse, that the naval force employed in
protecting the fisheries might be augmented.

Lord Falkland also, to whom Mr. Stephenson's
letter of the 27th of March, 1841, had been referred,
in a despatch dated the 8th of May following, to
Lord J. Russell, observed, that the language used in
the Convention of 1818, was "three marine miles
of any of the coasts, bays, creeks, or harbours of
Her Britannie Majesty's dominion in America," and
that it was " considered that three miles from a bay,
creek, or harbour must mean three miles from any
part of it, and, consequently, from its entrance or



mouth, or in other words from a line drawn from
its projecting headlands."

Lord Falkland also, in the same letter, observed
that, the Strait or Gut of Canso was very narrow, not
exceeding in some parts one mile in breadth, and
that its navigation was not necessary for communi-
cation with the space beyond, which might be
reached by going round the Island of Cape Breton.

The whole of these papers appear to bave been
laid before the Law Officers, Sir John Dodson, and
Sir J. Wilde, who, in an opinion dated the 30th of
August, 1841, advised-

(1.) That the Treaty of 1783 Lad been annulled
by the War of 1812, and that the fishery rights of
the United States citizens were regulated by the
Treaty of 1818.

(2.) That under that Treaty, American citizens
were prohibited from fishing within three miles of
the coasts, bays, creeks, and harbours of the British
possessions, except in certain defined places ; and
that the prescribed distance of three miles must be
measured from the extreme points or headlands of
the bays, and, not from the interior of the bays or
indents of the coast.

(3.) That no foreign State had any right to use
or navigate the Gut of Canso.

Notwithstanding this opinion, it does not appear
that any communication was made to the American
Government on the subject, for Mr. Everett, the
American Minister, in a letter dated the loth of
August, .1843, to which I shall hereafter have oc-
casion to refer more at length, observes that, beyond
the mere acknowledgment of Mr. Stephenson's
letter of the 27th of March, 1841, he did not
find in the files of the Legation any further
communication from Lord Palmerston on the
subject, and that he believed that the letter still
remained unanswered. Nor, indeed, does it appear
that any communication was made to the Colonial
authorities on the subject, for, in a letter from Lord
Falkland to Lord Stanley, dated the lith of July,
1842, his Lordship calls attention to his previous
letter of the 28th of April, 1841; and, in reply,
Lord Stanley, in a letter dated November 28, 1842,
forwards to him the Law Officers' opinion, and, at
the same time, observes that the Government had,
"on full consideration, come to the conclusion, as



regards the fisheries of Nova Scotia, that the pre-
cautions ta~ken by the Provincial Legislature appear
adequate to the purpose, and that, being now
practically acquiesced in by the Americans, no
further measures are required ; while, with respect
to the proposed establishment of a general code of
regulations to apply to ail the North American
provinces, the very satisfactory reports lately received
from Vice-Admiral Sir C. Adam (of whicli copies
are inclosed for your information), regarding the
fisheries in the Bay of Fundy and Gulf of St. Law-
rence, appear to us to render it inexpedient to moot
the question."

Thus matters stood until the following year 1843,
when the question of the fisheries became again the
subject of serious consideration, owing to the seizure
of two vessels, the " Washington " and the " Argus."

The " Washington " it seems, had been seized in
the Bay of Fundy, according to the owner at a
distance of ten miles from the coast of Nova Scotia,
but admittedly beyond the three miles limit. The
captors, however, mnaintained that the capture was
legal, contending, on the authority of the opinion of
the Lav Officers above cited, that the whole of the
Bay of Fundy was forbidden ground ; and Lord
Falkland stated that the capture had been made for
the purpose of obtaining a judicial decision as to the

proper construction of the Treaty.
On the papers being referred to the Law Officers

(Sir John Adam, Sir Frederick Pollock, and
Sir William Follett), they gave it as their opinion
" that the Bay ofFundy, meaning thereby the waters
lying between the British Provinces of Nova Scotia
and New Brunswick, is to be considered and treated
as a bay in the sense in which the term bay is used in
the Convention of the 2Oth of September, 1818."
And, -accordingly, Lord Aberdeen, in a letter to
Mr. Everett, the American Minister, dated of
April, 1844, stated that it was provided by the
Treaty that Ainerican fishermen should not fish
within three marine miles of any bay in Nova
Scotia, &c.; that if it was intended simply to stipulate
that they should not take flish within three miles of
the coast as contended for by Mr. Everett, there
would be no occasion for using the word " bay " at
ail, a construction which his Lordship trusted would
be admitted by Mr. Everett.



Mr. Everett to Lord Aberdeen;
Mav 25, 1844.

In replying to this letter, Mr. Everett began by
saying that it was necessary, for a clear understand-
ing of the case, to go back to the Treaty of 1783.
He states that, by that Treaty, the privileges re-
served to American fishermen were those of
fishing in all the waters, and of drying them on all
the unsettled portions of the coast of those pos-
sessions; and that all that the Treaty of 1818 did,
was to restrict the exercise of this right " within
three marine miles of any of the coasts, bays, creeks,
or harbours of Her Britannic Majesty's dominions
in America." He states that the existing doubt as
" to the construction of this provision arises from
the fact that a broad arm of the sea runs up to the
north-east, between tne Provinces of New Brunswick
and Nova Scotia." As to the distance of three
miles mentioned in the Treaty, Mr. Everett thus
expresses himself. He says:-

" In estimating this distance, the Undersigned
admits it to be the intent of the Treaty, as it is in
itself reasonable, to have regard to the general line
of the coast, and to consider its bays, creeks, and
harbours (that is, the indentations usually so ac-
counted) as included within that line. But thè
Undersigned cannot admit it to be reasonable,
instead of thus following the general direction of
the coast, to draw a line from the south-western-
most point of Nova Scotia to the termination
of the north-eastern boundary between the United
States and New Brunswick, and to consider the arm
of the sea which will thus be cut off, and which
cannot on that line be less than sixty miles wide, as
one of the bays on the coast from which American
vessels are excluded. By this interpretation, fisher-
men of the United States would be shut out from'
waters distant, not three, but thirty miles from any
part nf the Colonial coast. The Undersigned
cannot perceive that any assignable object of the
restriction imposed by the Convention of 1818 on
the sfihing privilege accorded to the citizens of the
United States by the Treaty of 1783 requires such a
latitude of construction.

It is obvious that, by the ternis of the Treaty,
the furthest distance to which fishing-vessels of the
United States are obliged to hold theiselves from
the Colonial coasts and bays is three miles. But
owing to the peculiar configuration of these coasts,
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there is a succession of bays indenting the shores
both of New Brunswick and Nova Scotia within the
Bay of Fundy. The vessels of the United States
have a general right to approach all the bays in Her
Majesty's Colonial dominions within any distance
not less than three miles-a privilege froi the
enjoyment of which, however, they will be wholly
excluded in this part of the coast if the broad arm
of the sea which flows up between New Brunswick
and Nova Scotia is itself to be considered one of the
forbidden bays."

This letter was referred to the Lieutenant-
Governor of Nova Scotia, and, in a letter from that
officer to Lord Stanley, dated September 17, 1844,
he thus expresses himself:-

" In respect to the expediency of relaxing the
strict rule which has hitherto been declared applicable
to American vessels found fishing within the limits
of the Bay of Fundy, I have found it difficult to
arrive at a conclusion, because, although some
members of the Executive Council believe, with
myself, that such a concession-provided it led to
no other of a like nature-would not be productive
of injury to Nova Scotia, and might in fairness be
granted, other members of the Board, among whom
is the Attorney- General, entertain a strong opinion
to the contrary.

" When, however, I perceive that Mr. Everett, in
his note of the 25th of May, 1844, addressed to
Lord Aberdeen, admits that (in estimating the dis-
tance of three miles from the shore within which
American fishermen are not permitted to approach)
it is 'the intent of the Treaty, as it is in itself
reasonable to have regard to the general line of the

-coast, and to consider its bays, creeks, and harbours,
that is, the indentions so accounted as included
within that line,' which I take to be an acquiescence,
in the opinion of Messrs. Dodson and Wilde, that
the distance within which American fishermen must
not approach is three miles from a line drawn from
headland to headland, taking the general configura-
tion of the coast, I cannot but conceive that a great

portion of what I have contended for (in my despatch
No. 75, dated May 8, 1841, addressed to Lord
John Russell) on the part of the Province, is con-
ceded ; and it is, therefore, my unreserved
opinion, provided always that this interpretation of



Mr. Everett's phraseology be correct, that that
which is now asked by the Americans may be
granted, without evil consequences, if due care be
taken that no further pretensions can hereafter be
founded on the concession.

"The difficulties to be apprehended in future, if
the arguments of the American Minister are yielded
to on the present occasion, are enbodied in a paper
which I inclose, drawn up by the Attorney-General,
to which I beg very earnestly that your Lordship and
Lord Aberdeen will direct your particular attention."

Accordingly, Lord Aberdeen, in a letter to
Mr. Everett, dated the 10th of March, 1868, begins
by informing him, "that, after the most deliberate
re-consideration of the subject, and with every
desire to do fuil justice -to the United States, and to
view the claims put forward on 'behalf of the United
States' citizens in the most ·favourable light, Her
Majesty's Government are nevertheless still con-
strained to deny the right of United States' citizens,
under the Treaty of 1818, to fish in that part of-the
Bay of Fundy which, from its geographical position,
may properly be considered as included vithin the
British possessions."

,He adds-"Her Majesty's Government must
still maintain, and in this view they are fortified .by
high legal authority, that the Bay of Fundy is right-
fully claimed by Great Britain as a bay within the
meaning of the Treaty of 1818. And they equally
maintain the position which was laid down in the
note of the Undersigned, dated the .15th of April
last, that, with regard to the other bays on the
British American coasts, no United States' fisher-
man lias, under that Convention, the right to fish
within three miles of the entrance of such bays, as
designated by a line drawn from headland to head-
land at that entrance.

"But while Her Majesty's Government still feel
themselves bound to maintain these positions as a
matter of right, they are nevertheless nlot insensible
to the advantages which would accrue to both
countries from a relaxation of the exercise of that
right; to the United States, as conferring a benefit
on their fishing trade; and to Great Britain and the
United States conjointly and equall#y, by the removal
of a fertile source of disagreement between them.

"HIer Majesty's Government are also anxious at



the sanie time, that they uphold the just claims of
the British Crown; to evince, by every reasonable
concession, their desire to act liberally and amicably
towards the Ulnited States."

And he then proceeds - "The Undersigned
has accordingly much pleasure in announcing to
Mr. Everett the determination to which Her
Majesty's Government have come to relax in favour
of the United States' fishermen that right which
Great Britain bas hitherto exercised, of excluding
those fishermen from the British portion of the Bay
of Fundy; and they are prepared to direct their
Colonial Authorities to allow henceforward the
United States' fishermen to pursue their avocations
in any part of the Bay of Fundy, provided they do
not approacli, except in the cases specified in the
Treaty of 1818, within three miles of the entrance
of any bay on the coast of Nova Scotia or New
Brunswick."

On the receipt of this communication Mr. Eve-
rett, on the 25th of the same month, addressed a
letter to Lord Aberdeen, in which he says-

"The Undersigned, Envoy Extraordinary and
Minister Plenipotentiary of the United States of
America, has the honour to acknowledge the receipt
of a note of the 10th instant from the Earl of Aber-
deen, Hier Majesty's Principal Secretary of State for
Foreign Affairs, in reply to the communication of
the Undersigned of the 15th of May last, on the
case of the 'Washington,'and the construction given
by the Governient of the United States to the
Convention of t818, relative to the right of fishing
on the coasts of Nova Scotia and New Brunswick.

"Lord Aberdeen acquaints the Undersigned that,
after the most deliberate reconsideration of the sub-
ject, and with every desire to do full justice to the
United States, and to view the claims put forward
on behalf of their citizens in the most favourable
ligit, Her Majesty's Goverimient are, nevertheless,
still constrained to deny the right of citizens of the
United States under tne Treaty of 1818 to filsh in
that part of the Bay of Fundy which, froin its
geographical position, may properly be considered as
included -within the British possessions; and also to
maintain that, with regard to the other bays on the
British American coasts, no United States' fisher-
man bas, under that Convention, the right to fisli



within three miles of the entrance of such bay, as
designated by a line drawn from headland to head-
land at that entrance.

"Lord Aberdeen, however, informed the Under-
signed that, although continuing to maintain these
positions as a matter of right, Her Majesty's Govern-
ment are not insensible to the advantages which
might accrue to both countries from a relaxation in
its exercise; that they are anxious, while upholding
the just claims of the British Crown, to evince by
every reasonable concession their desire to act libe-
rally and amicably toward the United States; and
that Her Majesty's Government have accordingly
come to the determination 'to relax in favour of the
United States' fishermen the right which Great
Britain bas hitherto exercised of excluding those
fshermen from the .British portion of the Bay of
Fundy, and are prepared to direct their Colonial
Authorities to allow henceforward the United
States' fishermen to pursue their avocations in any
part of the Bay of Fundy, provided they do not
approach, except in the cases specified in thé
Treaty of 1818, within three miles of the entrance
of any bay on the coast of Nova Scotia or New
Brunswick.'

" The Undersigned receives with great satisfàc-
tion this communication from Lord Aberdeen, which
promises the permanent removal of a fruitful cause
of disagreement between the two countries, in refer-
ence to a valuable portion of the fisheries in ques-
tion. The Government of the United States, the
Undersigned is persuaded, will duly appreciate the
friendly motives which have led to the determina-
tion on the part of Her Majesty's Government,
announced in Lord Aberdeen's note, and which he
doubts not will have the material effect of acts of
liberality between powerful States of producing
benefits to both parties, beyond any immediate
interest which may be favourably affected.

"While he desires, however, without reserve, to
express his sense of the amicable disposition evinced
by Her Majesty's Government on this occasion, in
relaxing in favour of the United States the exercise
of what, after deliberate reconsideration, fortified by
high legal authority, is deemed an unquestioned
right of Her Majesty's Government, the Under-
signed would be unfaithful to bis duty did he omit to
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remark to Lord Aberdeen that no arguments have
at any time been adduced to slake the confidence of
the Government of the United States in their own
construction of the Treaty. While they have ever
been prepared to admit that, in the letter of one
expression of that instrument, there is some reason
for claiming a riglit to exclude United States'
fishernien from the Bay of Fundy-it being difficult
to deny to that arm of the sea the name of' 'bay,'
which long geographical usage bas assigned to it-
they have ever strenuously maintained that it is
only on their own construction of the entire Article
that its known design, in reference to the regulation
of the fisheries, admits of being carried into effect.

"The Undersigned does not make this observation
for the sake of detracting from the liberality evinced
by Her Majesty's Government in relaxing fron
what they regard as their right, but it would be
placing his own Governmnent in a false position to
accept as mere favour that for which they have so
long and strenuously contended as due to them
under the Convention.

"It becoimes the more necessary to miake this
observation in consequence of some doubt as to the
extent of the proposed relaxation. Lord Aberdeen,
after stating that Her Majesty's Government felt
thenselves constrained to adhere to the right of
excluding United States' fishermen from the Bay of
Fundy, and also, with regard to other bays on the
British-American coasts, to maintain the position
that no United States' fisherman bas, under that
Convention, the right to fish within three miles of
the entrance of such bays, as designated by a line
drawn from headland to headland at that entrance,
adds that, 'while Her Majesty's Government still
feel themselves bound to maintain these positions as
a matter of riglit, they are not insensible to the
advantages which would accrue to both countries
from the relaxation of that right.'

" This forin of expression might seem to indicate
that the relaxation proposed had reference to both
positions; but when Lord Aberdeen proceeds to
state more particularly its nature and extent, he
confines it to a permission to be granted to "the
United States' fishermen to pursue their avocations
in any part of the Bay of Fundy, provided they do
not approach, except in the cases specified in the



Treaty of 1818, within three miles of the entrancer
of any bay on the coast of Nova Scotia and New
Brunswick,'-which entrance is defined in another
part of Lord Aberdeen's note, as being designated
by a line drawn from headland to headland."

Lord Aberdeen, however, in acknowledging the
receipt of this letter on the 21st of April, 1868,
took care to guard himself against the assumption
of Mr. Everett that "it may have been the intention
of his note of the 10th ultimo to include other bays
on the coasts of the British North American Pro-
vinces, in the relaxation which he therein notifled to
Mr. Everett as to be applied henceforward to the
Bay of Fundy alone."

In the meantime despatches had, on the 3rd of
March, been forwarded to the Lieutenant-Governor
of New Brunswick and Nova Scotia, apprising them
" that, by an arrangement entered into between His
Majesty's Government and the Government of the
United States of America, American cruirers would
be henceforward allowed to fish in any part of the
Bay of Fundy, provided they did not approach
(except in the cases specified in the Treaty of 1818)
within three miles of the entrance of any bay on
the coast of Nova Scotia or New Brunswick ;" and
directions were given to the Lords of the Admiralty
to communicate the fact to the naval officers on the
North American station.

I now come to the case of the "Argus." This
vessel was seized by the Provincial schooner "Sylph"
whilst fishing on the St. Ann's Bank, between Cow
Bay Head and Cape North, to the east of the Island
of Cape Breton, and, it is said, more than fifteen
miles from any land. And Mr. Everett, in drawing
Lord Palmerston's attention to the case, in a letter
dated the 8th of October, 1844, observes that it was
stated by the captain of the "Argus " that the Com-
mander of the Nova Scotia schooner, by whom the
capture had been effected, that she was within three
miles of the line beyond which, on his construction
of the Treaty, she was a lawful prize, and that he
had seized ber to settle the question. Against this
interpretation of.the Treaty Mr. Everett strongly
protested, and he forwarded copy of a communica-
tion which had been inade to him by the owners of
the "Argus," and in which they remarked, "
well we draw a line froi Cape Florida to



Cape Cod, and three marine miles
from our shores between these capes."

On the receipt of this communication Lord
Aberdeen requested Lord Stanley to cause inquiry
to be made into the circumstances of the case, and
on its being referred for that purpose to the Colony,
Lord Falkland, the Lieutenant-Governor of Nova
Scotia, on the 2nd January, 1845, forwarded a
Report from the capturing officer, in which he says:
"When in command of the ' Sylph,' on the 6th of
August instant, when cruising round the coast of
Cape Breton, I observed the 'Argus' some miles off
St. Anne, with her crew actually engaged in fishing,
and although more than three miles from any land,
still much within the bay that is formed by a straight
line drawn from Cape North to the northern head of
Cow Bay, and consequently I felt it my duty to take
her into Sydney, the nearest port to me at the
tine."

In the meantime the whole question of the
fisheries in connection with these two cases of the
" Washington" and the "Argus" appear to have
undergone very full consideration by the Govern-
ment, and on the Sth of May, 1845, the following
letter was sent from the Foreign to the Colonial
Office, conveying Lord Aberdeen's views on the
subject

" Sir, "Foreign Ofce, May 8, 1845.
" With reference to the correspondence which

has passed between this Office and the Colonial
Department, on the subject of the ' Washington' and
the ' Argus,' United States' fishing-boats, captured
by New Brunswick and Nova Scotia Revenue
cruisers, the one in the Bay of Fundy, the other off
the coast of Cape Breton, for alleged infractions of
the Convention of October 20, 1818, between Great
Britain and the United States, I am directed by the
Earl of Aberdeen to transmit to you, for the pur-
pose of being laid before Lord Stanley, two copies
of two additional notes relative to the capture of the
'Argus,' which have been recently addressed to
Lord Aberdeen by the United States' Minister in
this country.

"l It will be seen that, in those notes, Mr. Everett
urges the expediency of an extension, on the part of

Great Britain, to the whole of the coasts of the



British possessions in North America, of the same
principle of liberality with regard to the United
States' fishing-boats, as Her Majesty's Government
have thought proper to apply to the Bay of Fundy.
In fact, Mr. Everett appears willing to assume, from
the tenor of Lord Aberdeen's note to ,him, dated the
10th of March last, of which a draft was sent to the
Colonial Department on the l6th of November last,
that such is the implied intention of Her Majesty's
Government.

"Although that assumption is erroneous, the note
in question having been intended to apply to the
Bay of Fundy alone, I am directed by Lord
Aberdeen to state to you, that it is his decided
opinion that the overstrained exercise of an assumed
right on our part, to exclude United States' fisher-
men from all those vast inlets of the sea on the
British North American coasts, which are somewhat
incorrectly termed bays, ought to be henceforward
foregone by us; and that we ought to consider as
bays, in the sense of the Treaty, those inlets only
which measure from headiand to headland at their
entrance, double the distance of three miles, within
which it is prohibited to the United States' fishing-
vessels to approach the coast for the purpose of
fishing.

" The Bay of Chaleurs, that of Miramichi, and
numerous other bays on the coast of New Brunswick,
Nova Scotia, Cape Breton, and the other English
dependencies in that quarter, would seem to be
equally entitled to be considered as open to the
United States' fishermen as the Bay of Fundy.

"In the case of the ' Argus,' it appears to Lord
Aberdeen that the assumption of the right of
exclusion on our part was more than usually strained,
since the officer who captured that vessel admits
that she was not within three miles of any land, but
alleges that she was still 'much within the bay that
is formed by a straight line drawn from Cape North
to the northern head of Cow Bay.'

" After attentively examining the map, Lord
Aberdeen has been unable to discover any bay
formed by a straight line thus described. In fact,
there is no such bay in existence.

" Since, therefore, it cannot be denied that such
exercises of power are extreme, and may justly-be
offensive to, and resisted by, the United States, and.
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as rruch greater injury is liable to result to us,
nationally, from the ill-feeling which such occurrences
engender, than could be sustained, provisionally, by
our dependencies, from the admission of United
States' fishing-vessels to within an equitable distance
of these coasts, or of the entrance of the bond fide
bays on these coasts, Lord Aberdeen would submit
to Lord Stanley, whether the time is not come, at
which we should voluntarily recede from the exercise
of a doubtful and dangerous right, and grant to the
citizens of the United States that boon to which
they appear to be fairly entitled.

" I am, &c.
(Signed) " H. I. ADDINGTON."

On a copy of this letter being transmitted to the
Colonies, the strongest remonstrances were received
from the Lieutenant-Governor, both of New Bruns-
wick and of Nova Scotia, against any further relaxa-
tion of the Treaty in favour of American fishermen ;
Lord Falkland in his letter observing, "I am con-
vinced such a relaxation of the construction of the
Treaty of 1818, as is apparently contemplated by
Lord Aberdeen, would, if carried into effect, except
in as far as regards the Bay of Fundy, produce very
deep-rooted dissatisfaction both here and in New
Brunswick, and cause much injury to a very large
and valuable class of Her Majesty's subjects."

Accordingly, Lord Kimberley, in forwarding these
remonstrances to the Foreign Office, observed
"that the views of the Governors of the two
Colonies, deprecating the proposed concession,
deserve serious consideration, and, at all events,
that if it be made, some equivalent should be
obtained from the Government of the United States
for the British Colonial interests, which there is
reason to apprehend will suffer very materially in
their fisheries from this measure."

In reply, Mr. Addington, in a despatch dated the
12th of September, 1868, observed as follows

"Foreign Office,
" Sir, " September 12, 1845.

, " I am directed by the Earl of Aberdeen to
acknowledge the receipt of your letter of the 8th
ultimno, together with its inclosures, on the subject
of the Nova Scotia and New Brunswick fisheries,



and the serions prejudice which might be liable to
result to those fisheries from any further concession
heing made on the part of Great Britain to the
fisiermen of the United States, in extending the
limits to which their right of fishing in the vicinity
of the coasts of Nova Scotia and New Brunswick is
now restricted by Trepty.

" I am to state to you, in reply, that Lord Aberdeen
never contemplated the extension of the rights of
fishery to the United States' fishermen beyond their
admission to the 3ay of Chaleurs, and other large
bays of a similar character on the coasts of the
British American Provinces, provided always such
extension should meet the concurrence of the
Colonial authorities and of the Colonial Depart-
ment.

" As it now appears that both the Colonial
Governments and the Colonial Department are of
opinion, not only that great prejudice would result
to the fishing interests of Her Majesty's North
Ainerican dominions from any further concession to
the United States' fishermen, but that such conces-
sion would be liable to bring along with it increased
danger of collision between the American and the
Provincial fishermen, I am to inform you that Lord
Aberdeen is disposed to abandon ail idea of further
extending the right of American fishermen to fish
on the coasts of the British territories, and proposes
to adhere to the strict letter of the Treaties between
Great Britain and the United States, except in the
case of the Bay of Fundy.

"I am, however, at the same time to point out
the expediencZ of a scrupulous observance of those
Treaties on our part, and the danger which cannot
fail to arise from any overstrained assumption by our
naval officers of the power of excluding United
States' fishermen from waters in which they have a
right to exercise their vocation, such as recently
occurred in the case of the " Argus," which was
seized by a provincial revenue cruizer, under the
plea of illegal encroachment, in a spot where she was
not within three miles of the shore, and where there
does not appear to have been any pretence for
asserting that she was within any bay, or in unlawful
propinquity to any bay on the coast of Nova
Scotia."



And, in a letter to Mr. Pakenhain, our Minister
at Washington, written on the 18th of the same
month, Lord Aberdeen observes-

"You will learn from these papers that, for the
reasons therein set forth, it is not intended further
to extend the right of American fishermen to fish on
the coasts of the British Anierican provinces ; and
that the strict letter of the Treaties between Great
Britain and the United States wili be adhered to,
except in the case of the Bay of Fundy, where a
concession bas already been made, as stated in the
previons correspondence."

On these resolutions being communicated to the
Colonies, in a letter from Lord Kimberley, dated the
17th of September, 1845, all alarn and dissatisfac-
tion appear to bave subsided.

A good deal of correspondence subsequently
ensued as to the alleged ill-treatment of the crew of
the "Argus" by the captors, but with whieli the ques-
tion which we are now considering lias nothing to
do ; and, ultimately, on a refusal:of Sir John Dodson,
the Queen's Advocate, that he was " iot prepared to
say that the capture of the 'Argus' was fully war-
ranted, inasmuch, as I incline to think that the
vessel was not fishing ' within three marine miles of
the coasts, bays, creeks, or harbours of the British
dominions in Anierica,' within the true meaning of
the Convention of 1818." The vessel was ordered
to be relensed, and costs and damages were awarded
to the owners.

Froin this time for some years the question of the
fisheries seems not to have excited any particular
attention ; no complaint of the encroachments of, or
concessions to, the American fishermen were received
in this country, nor does there appear to have been
any correspondence between the two countries on
the subject. But, by the year 1849, a peculiar
change would seem to have taken place in the views
of the colonists, and instead of seeking to exclude
Americans from the fisheries, there seemed to be a
general desire to relax still further the restrictions
that had been placed upon them. This was suffi-
ciently apparent from the resolutions passed at a
meeting of a conference of Delegates from the Pro-
vinces of Canada, New Brunswick, Prince Edward
Island, and Nova Scotia, which were transmitted in a
letter from Sir John Harvey, the Lieutenant-



Governor of Nova Scotia, dated the 7th September,
1849, as well as from a Report of a Committee of
the House of Assembly of Nova Seotia on the
Fisheries, transmitted in another letter from Sir
John Harvey, of the same date. The first of the
above-mentioned resolutions were in these words:-

"1. Resolved, that in consequence of the r.ecent
changes in the commercial policy of the British
Empire, it is the opinion of this meeting that it has
become necessary to obtain a more extended market
for the natural products of the British North
American Colonies, and that a reciprocal free
exchange of such products between those Colonies.
and the United States of America would be highly
advantageous to both."

And the Report of the House of Assembly stated
that, an American vessel, called the "eHyades,"
having been seized for fishing within the British
waters, had been condemned and ordered to be
sold, but that, owing to the "sympathy -for the
owner, who crossed from Maine and attended the
sale in person, biddings were kept down, and the
vessel sold for 13L. 5s., insufficient to pay the
expense incurred." "If, therefore," it is added,
"no further seizures are likely to be made, it is pro-
bable that the fishery of the Bay of Fundy will be
fully participated in by the American people, until
the inhabitants of that portion of the province appre-
ciate more justly their exclusive rights."

This feeling was still more clearly expressed in
the following year in a Memorial from the Legis-
lative Council and Assembly at Prince Edward
Island, dated the 3rd of April, 1849, in which they
pray that the prohibition imposed upon the inhabi-
tants of the United States by the Treaty of 1818,
of not fishing within three miles of the coast, might
be done away with ; they state that the relaxation
of this rule would not be attended with great benefit
to the Colonists; and they give their reasons for
that opinion. On the receipt of this Memorial a
copy thereof was sent to the Board of Trade for
their opinion, and their Lordships stated in reply
that they saw " no objection to the relaxation of the
restrictions now imposed in the use of our fisheries
forming a part of any arrangement which affects so
desirable an object." Nothing, however, appears to
have beenthen done, owing probably to the fact
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that, although such a relaxation of the exclusive
riglits of fishing might be desired by Prince Ed ward
Island, it might not be equally agreeable to the
other Provinces.

So inatters continued until towards the close of
that year, when Lord Dundonald, the Commander-
in-chi.ef on the North Aierican frontier, in a letter
dated the 20th December, 1849, stated that he had
" received authentic information that the inhabitants
of Canada and New Brunswick are agitating for
concessions to the United States of the fishery en
the shores of Nova Scotia, Cape Breton, and New-
foundland." He says that " the desire of the
Canadians is now (since Free Trade bas been con-
ceded wvithout any equivalent) to barter a great
national object for one of a limited Colonial nature,
narnely, the free admission of their produce with
the United States," and he urges that the conces-
sions should not be granted, chiefly, as I understand,
because he considered the fisheries to be a great

for British seamen.
In a letter to the Admiralty dated January 17,

1851, Lord Dundonald, in transmitting the annual
Reports of the conmanding officers on the state of
fisheries, again returns to the subject. Ie states
that these Reports indicate the depressed state of
this once important nursery for seanien, which has
dwindled to the employnent of small boats along
the coast instead of being on the great
banks by numerous large vessels equipped in the
ports of England, a national advantage now trans-
ferred to the French and Americans." Further on
he says, " I am thoroughly satisfied that everything
relating to the fishery is in a state of complete
abandonnent and destruction." And the rernedy
he proposes for this state of affairs is to grant
annuities to our fishermen.

Shortly after this, a letter was received frorn Sir
Edmund Head, the Lieutenant-Governor of New
Brunswick, dated the 27th April, 1851, forwarding
an Address of the Legislative Council and Asseibly,
and in which they say that, " The deep-sea fisheries
belonging to this province, and to the subjects of
your Majesty's other North American Colonies, are
of immense value, if properly protected ; but the
encroachments by foreigners upon this impo'rtant
branch of colonial production has now grown to



such an extent as materially to affect its productive-
ness "; and they "pray that, such measures may be
adopted as will remedy the evils complained of.", ,

Annexed to this address was a Report from Com-
mander Ro.binson of the Royal Navy, in which he
recommended that four or five cutters should be sent
from England to be permanently einployed on
the coasts, in lieu of the two men of war now
employed.

On these papers being referred to Admiral Sir
George Seymour, the Officer cdmmanding on the
coast, he stated, in a Report dated the 5th of
August, 1851, that small vessels could he usefully
employed on the coast, but that they should be
provincial vessels, and not vessels of the Royal
Navy, but that a screw-steamer of 100 horse-power
inight be sent out to co-operate with them.

On this Report being received, and referred to
the Colonial Office, a letter was, by Lord Grey's
directions forwarded to the Admiralty, and which is
in these terms

Downing Street,

"Sir, " September 17, 1851.
"I arn directed hy Earl Grey to acknowledge the

receipt of your letter of the 26th ultimo, and to
request that you will state to the Lords Commis-
sioners of the Admiralty that his Lordship concurs
in the opinion expressed by Sir George Seymour,
that if small vessels are to be employed for the
purpose of protecting the fisheries on the coasts
of. the British Colonies in North America, the
service ought to be undertaken by the Colonial
Governments. Lord Grey conceives that a naval
force should be maintained in these waters for the
prevention of any successful attempts at open
resistance to the measures taken for the protection
of the fisheries ; but that while Her Majesty's
Government furnish a force sufficient for this pur-
pose and to maintain the suprernacy of British
authority, the duty of preventing the evasion of the
laws and trespasses upon British rights should devolve
mainly ipon the colonial authorities, by whom an
effective maritime policy ought to be provided. It
is, in Lord Grey's opinion, the more necessary that
a rule of this nature should be laid down, as it is
well known that there are individuals among th;



colonists who find it for their interest to favour the
illegal acts conplained of, without whose assistance
or connivance they would be comparatively linited
in extent.

"I an to add that these observations of course
have only reference to the present state of affairs,
and that Lord Grey does not wish to be understood
as expressing any opinion adverse to allowing the
subjects of the United States to fish on the shores
of the British colonies, if an arrangement upon
equitable terms could be made between the two
nations for admitting them to that privilege.

" I have, &c.
(Signed) "B. HAwEs."

In the same month also, September 1851, a letter
was addressed by Mr. Janvrin to Lord Palmerston,
which is in these words :-

" 24, Royal Crescent, Bath,
" My Lord, " September 3, 1851.

"1 take the liberty of addressing your Lordship on
a case of gross infraction of Treaty existing between
Great Britain and the United States of America
with respect to the fisheries on the coast of Bay
Chaleurs, in Lower Canada, which infraction lias
been committed with open impunity by a large fleet
of American schooners, who, according to existing
Treaties nre forbidden to carry on the fishery within
three leagues of the shore.

"By letters T have just received under date of
1st August frorn my agent at Gaspé, in Lower
Canada, it appears that eighty-five Anerican
schooners were at that time employed fishing in
the Bay of Gaspé, which is not five miles across
from shore to shore, consequently these American
schooners are infringing the Treaty,.and as Halifax
is the station of our cruizers which seldoin or never
visit these important fishing grounds, I beg to solicit
your Lordship's earliest attention to this important
subject, feeling persuaded that this violation of the
Treaty on the part of the Americans, if not tinely
clecRed !Žy your Lordship, will further extend over
all British Possessions on that coa., te the great

detriment of those British subjects who, like myself
(now eighty years carrying on the fishery at Gaspé)
bave embarked all their fortune in the fisheries



which have always been protected and fostered by
the Crown of England as the best nursery for ber
seamen.

"I beg to apologize to your Lordship for this
intrusion.

"eI have, &c.
(Signed) "FREDERICK JANY-RIN.."

In the meantime negotiations bad been opened
between the two Governments to establish reciprocal
free trade between Canada and the United States.
The first suggestion on the subject scems to have
been made in 1847 by the British Goveriiment, in
consequence of a petition to the Queen of the
Canadian Parliament.* The proposal was favourably
received by the United States' Government, and a
Bill for this purpose was brought into the Senate in
the year 1848, but failed, not from opposition, but
from want of time, to pass it. lI the following
year it was again brought in, but owing to the
opposition of the Protectionist party and of the
Southerners, who were at that time greatly irritated
against the North on the subjeet of slavery, it was
again got rid of, on each occasion by delay, on the
sole ground that it was a Northern measure.

In the same year, on the matter being again
brought to the attention of General Taylor's adminis-
tration, Mr. Clayton, the new Secretary of State,
after some delay, replied that the United States'
Government would not be indisposed to entertain
the question if a general commercial arrangement, on
the basis of reciprocity, in which all the British
North American Colonies should be included, with
the sine qud non, however, that the reserved rights or
fishing to the Colonies should be included
in the cession on their side, and it was proposed that
negotiations should be opened on this basis. On the
matter being referred to this country, Sir Henry
Bulwer, who was then about to proceed as Minister
to Washington, was, by an instruction dated the.
Ist of November, 1849, authorized to enter into a
negotiation by which access to the fisheries of all the
Colonies (except Newfouudland, which refused to
consent on any terms) should be given to the.

See Mr. Pakenham's No. 66 of 1847, and Mr. Crampton's.
No. 55 of 1848.
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citizens of the United States in return for reciprocity
of trade with the United States in ail natural pro-
ductions, such as fish, wheat, timber, &c.

The proposai, was favourably reccived by the
United States' Governm ent, but some delay occurred
owing to the death of General Taylor in 1850.
The new President, however, doubted whether it
was a proper subject for a Treaty, and thought that
it should be done by legislation, and accordingly a
Bill was brought in for the purpose. The Bill was,
however, thrown out, and from one cause or another
nothing was done from that time until June 1852,
when we approach one of the most important and
eventful periois in the history of the Fisheries
Question.

On the 2nd of June, 1852, Sir John Pakington,
then recently appointed Secretary of State for the
Colonies, addressed a letter to the Lords Commis-
sioners of the Admiralty, of which the following is
a copy:-

"Downing Street,
"My Lords, " June 2, 1852.

" Urgent representations having been addressed to
Her Majesty's Government by the Governors of the
British North American Provinces, complaining of
the encroachment of vessels belonging to citizens of
the United States of America, on the fishing-grounds
reserved to Great Britain by the Convention of
1818, whereby the Colonial fisheries are most
seriously prejudiced, I have to signify Her Majesty's
coimands to your Lordships, to give directions for
stationing off New Brunswick, Nova Scotia, Prince
Edward Island, and in the Gulf of St. Lawrence,
such a force of small sailing-vessels and steamers, as
shall in the judgment of your Lordships be sufficient
to prevent the infraction of the Treaty.

" It is the comniand of the Queen, that the
officers enployed upon this service should be
specially enjoined to avoid ail interference with the
vessels of friendly Powers, except vhen they are in
the act of violating the provisions of the Treaty;
and on ail occasions to avoid giving ground for com-
plaint, by the adoption of harsh or unnecessary pro-
ceedings when circumstances compel their arrest or
seizure.

" it is of importance that the cruizers in question



should be stationed immediately on the fishing-
grounds, as the fishing season has commenced and is
of short duration.

"I am, &c.
(Signed) "J. S. PAKINGToN."

A copy of this letter was thereupon sent by
Lord Malmesbury to Mr. Crampton, with directions
that he should take an opportunity of making tihis
matter known to the Government of the United
States, as a measure adopted by Her' Majesty's
Government to prevent a repetition of the complaints
which have been so frequently been made to Her
Majesty's Government against encroachments on
British rights by both American and French fisher-
men.

On the receipt of information as to the measures
which had been taken by Her Majesty's Govern-
ment for the protection of the British fisheries, the
greatest excitement arose in the United States,
and Mr. Webster expressed to Mr. Crampton a
good deal of apprehension as to the effects which
miglt result from the sudden withdrawal from
American fishermen of privileges which, he stated,
they had long been permitted. to enjoy without
molestation on the part of the British authorities.
In the discussions which ensued between Mr. Fill-
more and Mr. Webster, on the one part, and our
Minister, on the other, it was at once admitted that
American fishermen had, under the Convention of
1818, no right to fish within three miles of any of
the coasts; and the only question arose as to the
proper interpretation to be given to the word
" bays " in the Convention. Mr. Fillmore, whilst
contesting the extreme construction put by the
British Law Officers on the clause, admitted
that the wording, which lie thought somewhat
obscure, countenanced to a certain degree that
construction; and he urged that Mr. Cramptoi
should enter with Mr. Webster into some temporary
arrangement of the matter, until an agreement
could bc come to between the Governments as to
the true construction of the Convention. The
arrangement proposed was, that the water which was
at a greater distance than three miles from any part
of the coast, bt within the limits contended for
by the British, should be regarded as neutral



ground, and that British cruizers should refrain
from interfering with American fishermen found
carrving on their operations within those limits ; and
that the United States'Govrenment should,on its side,
take every means in its power to prevent their own
citizens from fishing within the prescribed distance,
as understood by the British. This, however,
Mr. Crampton had no authority to assent to.

Sone time after this interview, Mr. Webster
published in the "Boston Courier" an official
paper, giving information of the measures which
had been taken by the British Government to
protect the fisheries, and stating the points at issue
between the two Governments to be as follows

"It would appear that, by a strict and rigid con-
struction of this Article, fishing-vessels of the United
States are precluded from entering into the bays or
harbours.of the British Provinces, except for the
purpose of shelter, repairing damages, and obtaining
wood and water. A bay, as it is usually understood,
is an arm or recess of the sea, entering from the
ocean between capes or headlands; and the term is
applied equally to small and large tracts of water
thus situated. It is common to speak of Hudson's
Bay or the Bay of Biscay, although they are very
large tracts of water.

'' The British authorities insist that England has
a right to draw a line from headland to headland,
and to capture all American* fishermen who may
follow their pursuits inside of that line. It was
undoubtedly an oversight in the Convention of 1818
to make so large a concession to England, since the
United States had usually considered that-those vast
inlets or recesses of the ocean ought to be open to
American fishermen, as freely as the sea itself te
within three marine milesý of the shore.

"Not agreeing that the construction thus put
upon the Treaty is conformable to the intentions of
the Contracting Parties, this information is, however,
made public, to the end that those concerned in the
American fisheries may perceive how the case at
present stands, and be upon their guard. The whole
subject will engage the immediate attention of the
Government."

The publication of this official communication,



and a speech delivered by Mr. Webster on the sub-
ject on the 24th of July, would seen to have added
considerably to the excitement, and grave fears were
entertained lest there should be a collision between
the American fishermen and the British cruizers.
On the receipt of this information, it was thought by
Her Majesty's Government that it would be proper
to show that no new claims were being preferred
against the United States, but merely the enforce-
ment of their admitted rights. Accordingly, a letter
was, on the 10th of August, written by Lord
Malmesbury's direction to the Colonial Office, in
which it is said-

"The whole question of the Anierican fisheries,
and the interpretation of the Convention of 1818
and of the British laws bearing upon it, must be
attentively considered, and it is essential that it
should be calmly discussed between the Governments
of Great Britain and the United States.

" Lord Malmesbury would therefore suggest, for
the consideration of Sir John Pakington. that there
should at present be no interference with United
States' vessels in regard to landing their crews on
the Magdalen Islands, but that the instructions
issued in 1828 on this point should be adhered to,
until Her Majesty's Government can decide upon
the question; it being understood that the right of
American citizens so to land their crews must not
be acknowledged.

" Sir John Pakington will doubtless think proper
to inform Sir George Seymour that Her Majesty's
Government, in ordering that British fisheries should
be protected, are making no new claims against the
United States, and are not altering or reversing any
standing orders to Her Majesty's Governors and
public functionaries, nor revoking any concessions or
privileges such as that which was granted by Her
Majesty's Government in 1845 as regards the Bay of
Fundy; their object at present being to maintain
practically that right which the Government of the
United States has never disputed, namely, the
exclusive possession of the waters within three
marine miles of the British coasts, and leaving the
interpretation to be given to the Treaty, as regards
other bays, precisely where it was when the matter
was discussed and dropped between the two Govern-
ments in 1845."

[73] L



On the saine day Lord Malmesbury expressed the
saie views in a letter to Mr. Crampton, desiring
him to communicate then to the United States'
Government ; and, in a letter of the 1lth of August
also to Mr. Crampton, his Lordship thus expresses
himself-

"It is almost needless to add, that in regard to
the Bay of Fundy, where a special permission to fish
has been granted to American fishermen, their
vessels will be in no way interfered with ; but it
must be understood that the three miles limit from
shore will, as before, be maintained."

In the meantime instructions had been sent by the
Admiralty to Sir George Seymour, the Admirai
commanding on the North American Station,
furnishing to him a copy of Sir John Pakington's
letter of the 2nd of June, 1851, and directing him
to carry Her Majesty's command, as therein ex-
pressed, into full effect. On the purport of these
instructions becoming known to Lord Malmesbury,
his Lordship, on the 13th of August, directed a
letter to be written to the Admiralty in these
words:-

" As no mention is made in the Colonial Office
letter of' the 2nd June to the Admiralty, of the
relaxation of the fishery police in the Bay of Fundy,
which was notified by the Foreign Office to the
Colonial Office on the 22nd March, 1845, Lord
Malmesbury is of opinion that, in order to preclude
ail possibility of mistake on the part of Sir George
Seymour on this important point, the Admiralty
should be specially apprized by the Colonial Office,
that the relaxation in question is still to be acted
upon as it has hitherto been for some years past."

In reply, the Admiralty forwarded copy of a letter
which they had received from Sir George Seymour,
dated the 5th of August, and in which the following
passage occurs:-

"I beg to acquaint you, for the information of
the Lords Commissioners of the Admiralty, that, on
my arrival here this day, I received the letters of
which copies are inclosed, froin Her Majesty's
Minister at Washington, dated the 20th July.

"l It is my intention, in consequence, to order the
officers employed in the protection of the fisheries to
use additional caution, and to prefer as a general
measure, to warn off United States' vessels found



within three miles of the shores of our provinces, to
seizure, unless in any gross and wilful cases of in-
fraction of the Convention of 1818."

The letter of the 20th of July, 1852, to which
Sir George Seymour refers, is oie which had been
addressed to him by Mr. Crampton, and in which
that gentleman pointed out the great excitement
that prevailed in the United States on the subject,
and the chances there were of disagreement, owing
to the different views entertained by the British and
American Governments in the construction of the
Treaty of 1818. And, in a postscript to that letter,
Mr. Crampton thus expresses himself-

"I have just returned from thc President's, 'with
whom I have had a conversation on the subject of
the fisheries. He suggests that, in order to avoid the
question which might arise from the different con-
struction which seems to begiven to the Convention
of 1818 by the two Governments, that an under-
standing should be come to by both parties, to abstain
from exercising the right which each asserts in regard
to points upon which the opinions of the two
Governments are at issue, until they can come to an
agreement upon it, or refer it to the arbitration of a
friendly Power; that is to say, that the British
authorities should not seize or interfere with Ameri-
can fishing-vessels which should be found fishing
without a line at a distance of three miles from the
shore, which line shall follow the bays, creeks, and
indents thereof, which is the American construction
of the Treaty ; while the United States'authorities,
on the other hand, warn, and in every way prevent
their own people from encroaching upon the space
we claim under our construction of it, until such time
as it shall be settled which of the two constructions
shall prevail. This would seem fair if it could be
put into practice; but could the Colonial authorities
take upon themselves to carry it into effect without
referring it to the Imaperial Government 2 1 will
write again as soon as I have spolken to
Mr. Webster."

In a letter, too, froni Sir George Seymour to the
Admiralty, dated 6th of August, that o0icer observes
-" I am not aware that any of the seizures have
turned upon any line between headlands, and thus
the two cases in the ·Bay-of Fundy have, I under-



stand, not been defended by the owners of the
vessels."

In order, too, that there might be no doubt as to
the instructions which should be given to Sir George
Seymour for his guidance in the matter, Sir John
Pakington on the 19th of August, 1851, addressed
the following letter to the Lords of the Admi-
ralty:-

' Downing Street,
4 My Lords, "August 19, 1852.

" In my letter of the 2nd of June last, I conveyed
to you Her Majesty's comnands for stationing off
the coasts of the British PossessiQns in North
America, a sufficient force of small vessels to pro.
tect the fisheries, and prevent infractions of the
Convention of 1818 with the United States, de-
siring at the same time that the officers employed
on this service should be enjoined to avoid all
unnecessary interference with the vessels of friendly
Powers, and all harshness in the performance of
their duty.

"Since the time when these instructions vere
issued, apprehensions have been expressed in the
United States, that it was intended by' them to
withdraw the concession made by Her Majesty's
Government, in 1845, of liberty to the fishermen
of the United States to pursue their avocation
within the waters of the Bay of Fundy, provided
that they should not approach within thrce miles of
the inlets and coasts of the British Provinces situated
within that bay.

"Admiral Sir George Seymour bas referred to
the instructions given to successive Naval Com-
manders-in-chief, that although no right on the
part of the United States' fishermen to fish from the
shores of the Magdalen Islands, or to dry and
cure fisl there, could be acknowleged, yet they
should not be practically interfered with at those
islands.

"Sir. G. Seymour lias also stated that the fishing-
vessels of the United States resort in large numbers
to the various harbours in Cape Breton, Prince
Edward Island, and New Brunswick, where they
pass the Sundays -without entering those harbours,
except from stress of weather, or to repair damages,
or for obtaining wood, and purchasing water, as



provided for in the Convention, and he has in-
quired what course should be taken as to these
vessels.

"With reference to these several subjects, I have
it in command to instruct your Lordships to inform
the Admiral Commanding-in-chief on the North
American station, that Her Majesty's Government,
in ordering that the British fisheries should be pro-
tected, are not now making new claims against the
United States, nor altering or reversing any standing
orders to Her Majesty's Governors and publie
functionaries, nor revoking anysuch concession as
that which was granted in 1845 as regards the Bay
of Fundy, or that which bas long been practically
made in the Magdalen Islands, it being clearly under-
stood that no right of American citizens to land
their crews upon those islands is acknowledged by
this permission and sufferance on the part of the
British authorities.

"I have further to apprise your Lordships that,
unwilling to withdraw any accommodation which
fishermen of the United States now find in British
harbours, although such accommodation may go
beyond the terms of the Treaty, Her Majesty's
Government do not for the present desire any
interference with the resort which it appears that
they have formed the habit of making to various
ports in the British Provinces, at times when they
are not engaged in fishing, so long as they may
conduct themselves in an orderly and peaceable
manner.

" Whas course may be taken hereafter on these
several concessions, it is unnecessary now to deter-
mine. The various questions at issue between the
Government of this country and of the United
States will probably be the subject of future dis-
cussions between them ; but, in the meantime, Her
Majesty's Government have no wish to withdraw
the foregoing privileges from the fishermen of the
United States in any manner which could be consi-
dered abrupt.

" I have therefore to request that your Lordships
will desire the Admiral to execute the instructions
which you before conveyed to hin with due regard
to the above concessions, and with as much modera-
tion and forbearance as may be consistent with the,
firm mainténance of those rights on the part of the
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British North American Provinces, the encroach-
ments upon vhich have been the subject of their
recent and repeated complaints."

In the meautime, Mr. Crampton, who had been
on a visit to Mr. Webster at Monkfield, on the 2nd
of August, 1852, writes a letter to Lord Malmesbury,
in which he says-

"I observe with satisfaction, that Mr. Webster
now clearly perceives, and fairly admits, the correct-
ness of the construction of the Convention of 1818
maintained by Her Majesty's Government. The
opinion of the Queen's Advocate and of the Attorney-
General is, Mr. Webster said, 'undoubtedly right;'
and he afterwards informed me that the President,
from whom he had just received a letter on the
subject, now concurred in that opinion.

"« Mr. Webster remarked, however, that ,be
thought that more had been conceded on the part
of the United States by the Convention of 1818,
strictly interpreted, than bad been intended, or
ought to have been conceded; and that, at all
events, a very important American interest had
grown up under its practical operation ; an interest
which was now threatened with destruction by a
strict enforcement of its provisions, and one which
the American Government could not, if it would,
abandon. Any injury which should be now
inflicted upon that interest by the measures con-
teniplated by Her Majesty's Government would
not fail to excite an angry feeling on the part of
the inhabitants of the New England States against
the neiglibouring British Colonies, which he was
most anxious to prevent. He felt, therefore, lie
said, most desirous that the whole matter miglIt
now be taken up by negotiation; and lie read to
me a letter addressed to the President of the United
States, in which he recommends the adoption of
this course in preference to a settlement of the
matter by legislation, stating his apprehension that
the arrangement of the matter by the latter mode,
though preferable on some accounts, might be sub-
jected to indefinite delay."

On the 3rd of August, a debate took place in the
Senate, in which Mr. Cass, after showing that " the
word ' bay,' as a geographical definition, is very in-
definite in it application," thus proceeds



"Now, Sir, it is preposterous to run a line from one
projecting point of these vast expansion to the
other, and claim for the State which holds the coast,
even if it is the whole of it, exclusive jurisdiction
over great arms of the ocean, with the right to
prevent any other nation from enjoying them, either
for the purpose of fishing or of navigation.

" That there are many land-locked indentations
which constitute portions of the. territory of the
country whose coasts surround them is indisputable.
It is not necessary to enter into the publie law,
made since by general consent, which regulates that
subject. No doubt cases may arise where rights are
claimed and resisted, which are not easy of adjust-
ment in consequence of the absence of fixed principles.
When such controversies arise, they must take their
own course of settlement."

Mr. Cass's speech is principally directed to show
that American citizens had a right to fish in the
Bay of Fundy, the Gulf of St. Lawrence, and the
other large open bays on the coast ; and he thus pro-
ceeds-" They," that is the United States' fishermen,
'were permitted to fish everywhere except within
three miles of the coast, being excluded only from
the coast and the small bays and harbours on the
coast ; these were the bays and none
others. Ail else were left open to the fishermen."

This debate was followed by another on the 12thi
of August, when M. Soulé, a French refugee, and
Senator for Louisiana, amidst a great deal of violent
declamation and loose and inaccurate statements,
propounded an entirely new doctrine as to what
constituted a '' bay " within the meaning of the
Convention. On this point he thus remarks:-
"Such bay," says an eminent writer, ''must com-
municate with the ocean only by a strait so narrow
that it must be reputed as being a part of the mari-
time domain of the|State to which the coast
belongs; so that you cannot enter it without going
through the territorial sea of that State; which
means twice the distance of a gun-shot, or six miles.
It is required.besides, that ail the coasts bordering
on such bay be subject ,to the bay claiming such
strait. The two conditions must unite to give to
any part of the ocean the character of an internal
sea, or a mare clausum.'

"TheConvention of 1818, therefore, excludes us



from no part of the littoral seas washing Her
Majesty's Dominions, without three miles of the
coast of such littoral seas, be they bays, gulfs, or
other inlets, unless the coast, bordering the same,
be all under lier sovereignty, and unless the strait
formed by the headlands at their entrance exceeds
six miles in length. The question is here entirely
solved and put to rest. It only remains to be ascer-
tained how distant be the headlands at the entrance
of the Bays of Fundy, of Chaleurs, and elsewhere.
Are they more widely apart than six miles ? Then
the bays are as open and free as the main ocean
itself. Are they within the line of six miles ? They
then are. private bays, bays shut up from the con-
merce of the rest of mankind, at the will of the
riparious Sovereign, provided he be the Lord of the
whole coast surrounding them, and not otherwise.
Now we lnow that is not the case with the bays
just named. Both have an entratice too wide to be
claimed as private seas ; and, independent of this,
the Bay of Fundy is bounded in part by the State of
Maine, a circumstance which alone would preclude
all pretensions on the part of England to make it
bers. I am done with this part of my subject."

Again, this definition of a bay, Mr. Seward in
the Sitting of the 16th of August took occasion to
protest. He observes:

" Again, I recall the honourable Senator's argu-
ment, viz.:

"' Two things unite to give a country dominion
over an inland sea. The first is, that the land on
both sides must' be within the dominion of the
Government claiming jurisdiction, and then that
the strait is not more than six miles wide ; but that
if the strait is more than six miles no such jurisdic-
tion can be claimed.'

" Now, Sir, this argument seems to me to prove
too much. I think it would divest the United
States of the harbour of Boston, all the land around
which belongs to Massachusetts or the United States,
while the mouth of the bay is six miles wide. It
would surrender our dominion over Long Island
Sound-a dominion which I think the State of
New York and the United States would not
willingly give up. It would surrender Delaware
Bay; it would surrender, I think, Albemarle
Sound, and the Chesapeake Bay ; and I believe it



would surrender the Bay of Monterey, and perhaps
the Bay of San Francisco, on the Pacific Coast."

We now come to a very important circumstance
in the Fisheries Question. In his letter of the 23rd of
August, 1852, to Lord Malmesbury, Mr. Crampton,
after stating the demand which he had understood
that the United States' Government was about to
make, proceeds as follows

" These intended demands, and the accorpanying
threat, were based upon the two following assump-
tions

"1. That the close fishing within three miles of
the shores of the Gulf of St. Lawrence, and the
privilege of landing and curing fish thereupon, was
not what the American fishermen. required. It was
stated that they were in the habit of taking their
fish in the great bays, at a greater distance than
three miles fron shore ; of pickling it on board
their vessels, and carrying it horme to the American
market. It was thought, therefore, that it would
be sufficent to procure for the American fishermen
the liberty of entering those bays to fish.

" It was supposed that the only, or at least the
principal, market for British-caught fish was the
United States, where it is consumed in considerable
quantity, though subject to a duty of 20 per cent..
ad valorem, and that consequently an intimation
that a prohibitive duty .might be imposed upon it,
would compel Her Majesty's Government to accede
to the terms proposed.

"Both these assumptions, however, turn out,
upon. more accurate investigation, to be entirely-
unfounded in fact.

" The close fishing, or the power of following the.
fish within a mile or half-a-mile of the coast, is.
absolutely essential to the successful prosecution of
the mackerel fishery, which is now the chief and
most lucrative branch of the trade, and were-
American fishermen to be effectually excluded from
this, they would be obliged to abandon the pursuit.
altogether. No interpretation, therefore, of the-
Convention of 1818, which could by possibility be-
contended for, or the extension of the privilege
accorded in regard to the Bay of Fundy to the other
British waters, would be of the least service to -the-
American fishing interest- and -of this the, United.
States'Government is now, I believe, perfectly aware.



"As regards the market to which British-caught
fish is brought, they now find that they have equally
been in error. The United States is by no means the
exclusive or nost important market for the com-
modity ; by far the greatest consumption of it takes
place at Messina, Naples, in Portugal, in Brizil, and
the Snanish and British West India Islands. The
demand for mackerel, on the other band, in the
United States, has very miuch increased, and the
fisheries in which it is taken in American waters are
very inadequate to its supply ; were American fisher-
men, therefore, prevented from taking it in British
waters,the consumer in the United States would either
be deprived of the article altogether, or be obliged
to pay a very heavy duty on British-caught fish.

" These considerations have rendered the United
States' Government more than ever anxious to
arrange this matter in the only way in which it can
be arranged satisfactorily to the American interests
concerned in it,-that is to say, by negotiation upon
the basis which bas been proposed by Her Majesty's
Government ; and I understand that strong efforts
vill be made in the course of the present week, to

procure the passage of a resolution by Congress,
which will empower the President to arrange the
matter in this mode."

And,in his letter of the 29th August, Mr. Cramp-
ton says that lie was shown hy Mr. Hunter, the chief
clerk at the Secretary of States' Office, a letter
which bad been received from Mr. Lawrence, the
United States' Minister in England, and in which
Mr. Lawrence states generally, that your Lordship's
observations were to the same effect as those made
at his previous interviews with you; that Her
Majesty's Government designed to leave the parts of
the Treaty in regard to which the two Governments
disagree, as they were before ; and he seemed to
understand that instructions bad been sent to the
Colonial authorities, and to Vice-Admiral Sir George
Seymour, to abstain from making any seizures of
vessels trespassing on the fisheries at more than
three miles from the shore, and to deal very leniently
even with those trespassing within three miles,
Mr. Lawrence added, that he had reason to hope
that the instructions which bad been addressed to
Her Majesty's Legation here, would be of such a
nature as to permit me to advise the Colonial



authorities, and the Commanders of Her Majesty's
Naval Forces not to make any seizures whatever
during the present fishing season, upon the con-
sideration of the loss and suffering to the American
interest which had engaged in this year's fishery, and
to whom it would be necessary, in order to enable
them to "make up their fares," to fish close in shore
during the two ensuing months.

Mr. Crampton said that he thought it right to
state that he did not feel authorized by any instruc.
tions which he had received from Her Majesty's
Government to make any such suggestion either to
Sir George Seymour or to the Governors of the
North American Colonies.

In replying to this despatch, Lord Malmesbury,
on the 23rd of September following, observed that
"lHer Majesty's Government continue to maintain
that, under the provisions of the Convention of 1818,
the United States' Government clearly and distinctly
renounced all right on the part of their countrymen
to fish within three miles, not only of the coasts of
the British Provinces, saving those specially ex-
cepted by Treaty, but also of the baya, creeks, and
harbours of those provinces; and from that view
Her Majesty's Government cannot, under any cir-
cumstances, depart." And bis Lordship adds-
"And, with reference to the practical adoption of
this principle, I have to desire that you will, at an
early moment, inform me to what extent the United
States' Government assert, at this moment, an
exclusive right and power over the large bays of
the United States, such as Cape Cod Bay, the Sound
(Long Island), Delaware Bay, the Chesapeake Bay,
and others of the same description."

In the meantime the United States' Government,
owing to the continued excitement on the subject,
bad thought it necessary to commission Commander
Perry to proceed in the steam frigate " Mississippi "
to the fishing ground, for the purpose of protecting
American fishermen from interference by British
cruizers when engaged in the pursuit of their lawful
avocations. This officer accordingly proceeded to
the British Colonial waters, and in the couise of bis
cruize fell in with Sir George Seymour in the
"Cumberland," Commander Campbell in command
of the "Devastation," and other British cruizers.
Owing, however, to the very discreet and fore-



bearing conduct both of the British and of the
American officers no collision whatever occurred;
on the contrary, not only was there the most
cordial feeling between them, but they seemed to be
almost practically agreed as to the waters from
which United States' fishermen were excluded
under the Convention. Thus, in a letter from
Commander Campbell to Sir George Seymour, dated
the 26th of August, announcing his meeting with
Commodore Parry, -we find him saying-

"Commodore Perry, in alluding to the fisheries,
told me that he was fully aware that the United
,States' fishermen frequently violated the Treaty, and
pointed out what he considered the limits in pearly
the sane words as he used while speaking to you in
my presence on board the 'Cumberland.' I did not
enter upon the subject with him more than 1 could
help; but on his asking me what I considered the
sea boundary of the Bay of Chaleur, I told him that
I thought from Miscou Point to Point Macquereau,
but that I was merely giving my private opinion.

"The Commodore then told me that all the fisher-
men he had seen complained more of the exclusion
from Chaleur Bay than any other part of the gulf,
but that he told them distinctly they could not fish
in that bay without clearly violating the Treaty,
and that tbey must take the consequenes if they
attempted it. He then informed me that the
'Telegraph ' had detained another vessel called the
'Golden Rule,' but that it was 'quite right,' and
that he was told by the other American fishermen
that that vessel was taken fishing within the three
miles."

He then says that, when the çonversation was
over, Commander Campbell called the Commodore's
attention to a number of A.merican vessels which
were fishing in-shore of them, they being et niot
more than two and a-half miles from the sbqre; apd
that the Commodore thereupon ordered the Poats
out, and sent them away to warn the vessels off; a
warning which they at once obeyed. Comnmander
Campbell adds:-

"I neglected to mention that the Commodore
remarked that the Treaty excluded his countrymen
from fishing in the bay of which Cape St. George
and Port Hood are the headlands; but that he is, at
the same time, clearly of opinion that the Treaty by



no means provides against their navigating the Gut
of Canso."

We find also Commodore Parry, in a letter to Sir
George Seymour, saying:-

" Up to this time I have heard of nio unnecessary
exercise of rigour or harshness by the officers under
your command ; on the contrary, I have every reason
to believe that they have, in the execution of your
instructions, exhibited a degree of forbearance as
bonourable ·to themselves as to the enlightened
views entertained by yourself upon the question
which has recently produced so much discussion."

In further corroboration of the great importance
of the in-shore fishing to the United States' fisher-
men, Mr. Crampton, in bis letter to Lord Malmes-
bury of the 6th of September, 1852, observes:-

"I am informed that a salutary effect has already
been. produced by our measures, and that a great
number of American fishing-vessels have already
returned tu Massachusetts, whose masters declare
that the pursuit must be abandoned as unprofitable
and uncertain unless the close fishing is opened to
them on a fair and legal footing."

Again, Lord Malmesbury, in his letter to
Mr. Crampton of the 24th of September, 1852,
was anxious to show that the British Government
was not claiming any new right. He says:-

"As Mr. Lawrence appears to have totally mis-
understood the tenor of my observations, it is
necessary that I should inform you that I did not
say that seizures would not be made beyond the
three-mile distance of the shore within bays; but I
said that the President of the United States had
proposed to you that Her Majesty's ships should
abstain from making such seizures. Moreover, no
mention was made, either by Mr. Lawrence, Sir
John Pakingtor, or myself, of permission to
American fishermen to 'make up their fares' by
fishing close in shore during two months. On the
coutrary, I repeatedly remarked that the intima-
tion given by Her Majesty's Government to the
United States left everything as to rights and
instructions to Commanders in statu quo; that Her
Majesty's Government claimed no new right, and
laid down no new principle, nor did thry abrogate
any previous.relaxation ; that the British proceeding
was, in fact, one merely of police; but that we had
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specially enjoined upon Her Majesty's.Officers for-
bearance and judgment in the execution of their
instructions."

At the same time, it is clear that orders issued
to the Commanding Officer were in the most
guarded terms, for, in the orders issued by Sir
George Seymour to Commander Campbell, dated
the Sth August, 1852, it is said:-

4 You are therefore hereby directed, when United
States' vessels shall be within the headlands of bays,
but without thrce miles of the actual shores, to warn
-them off, observing their names and descriptions,
but not to seize them, and until you shall receive
further orders you will consider that three miles
from the actual shore shall be the distance within
which vessels are liable to seizure when found in
undoubted and flagrant violation of the Convention."

And, in reporting to Sir George Seymour his pro-
ceedings, Admiral Campbell, in his letter of the
15th of August, says-

"If the Bay of Chaleur is to be open to the
Americans, all the evils I have mentioned, with
many others,must remain and increase,for it is in vain
to attempt to keep them three miles from the shore,
the fish being ail close to the land for the purpose
of spawning, and they will follow them to the very
beach, the instant a ship of war is out of sight."

Mr. Crampton also, in his letter of the 12th Sep-
tember, 1852, in describing an interview which lie
had with the President on the subject, observes-

" Mr. Fillmore entirely concurred in the correct-
ness of this statement; and I then called his atten-
tion to the consideration that even the fullest admis-
sion on the part of Her Majesty's Government of
the principle supposed to be contended for by the
the United States' Governmnent in regard to the
term ' bay ' in the Convention, would in no way
affect the state of things I had described. It was
now admitted on all hands that 'the close in-shore'
fishing is what the American fisherman requires in
order to enable him to carry on his occupation with
success."

In lis despatch of the 26th of September, 1852,
Mr. Crampton calls attention to the fact that the
United States' Government apply the same rule in
regard to prohibiting the Bahamas fishermen from
fishing in the Gulf of Florida that the English



Government seek to enforce on the coasts of British
North America.

On the 16th of September Admiral Campbell
wrote to Sir A. Bannerman, the Lieutenant-Governor
of Prince Edward Island-

"The water close to the shore is now absolutely
teeming with mackerel in the finest possible condi-
tion, and this entirely within three miles of the
land; so that by keeping the foreigners at that dis-
tance, the shore becomes a vast and valuable pre-
serve for the fishermen to the British Provinces."

And Sir George Seymour in reporting to the
Admiralty on the 16th of October, says-

" The masters of the foreign*fishing-essels con-
plain that they have been unable to make the suc-
cessive voyages to any froni the fishing-grounds, and
that very many have been unable to complete their
first cargoes.

"It gives me satisfaction to inform your Lordships
that the increased protection which has been given
in consequence of their orders to the »British fisher-
men, has, especially at Gaspé and Chaleur, enabled
British fishermen to use their privileges with far less
interruption than usual, and they have consequently
made a successful season, and are highly inpressed
with the advantages they have derived fromn the
measures that have been taken by the Government."

After the close of the fishing season of 1852, there
appears to have been a sincere desire on the part of the
American Government, to come to some arrange-
ment on the subject, and a draft Convention having
been prepared, a copy thereof was forwarded in
Mr. Crampton's despatch of the 19th of December,
1852, together with other remarks made by the
President thereon. A good deal of correspadence
passed between the two Governments on the subject,
but owing to the difficulties connected with the
question of the Tariff, the United States' Government
seemed to be anxious to.have the Fisheries Question
dealt with separately, but to this the British Govern-
ment would not assent. The fishing season of 1853
accordingly opened without any agreement having
been come to with the United States, and is now,
therefore, determined to issue the same instructions
for the protection of the fisheries as had been acted
upon last year. - The letter in which this order
was conveyed, is dated the 28th March, 1853, and



is froin the Dule of Newcastle-who had nominated
Sir John Pakington as Secretary of State for the
Colonies-to the Lords of the Admiralty, is in these
words

"Downing Street,
" My Lords, " March 28, 1853.

" I have to signify to your Lordship's the Queen's
commands, that you take such steps as may be
requisite for affording the same protection to the-
British fisheries in the Gulf of St. Lawrence, and
other parts of the British North American station,
including Newfoundland, as was afforded last year
by the naval force under the orders of Sir George
Seymour.

" The instructions issued to the Admiral on that
occasion, which were founded upon 'the letters from
this office of the 2nd June and 19th August last,
appear to me to be still perfectly appropriate: but
in now repeating them care should be taken to show
that they are not in any manner intended to inter-
fere with the. lawful exercise of whatever rights
American citizens, or the subjects of France, may
by Treaty be entitled to, but are solely issued with
the view of affording to British subjects, and to Her
Majesty's Colonial Dominions, that measure of pro-
tective police which is necessary to guard British
waters against unlawful intrusion.

" Your Lordships will instruct the Admiral to
execute your orders with every proper caution and
forbearance, in order that no unnecessary cause of
offence or excitement may thereby be created.

"I am, &c.
(Signed) "NEWCASTLE."

Mr. Crampton was informed of these measures
having been taken, but was not instructed to coin-
municate thein to the American Government, as
it was regarded simply as a measure of protective
police.

On the 26th of May, 1853, Sir George Seymour
writes to the Admiralty concerning his arrival at
Halifax, and the measures which he lad adopted for
the British fisheries. And he adds, "the arrival of
the " Argus," and "Basilisk," for the protection of
the North American fisheries have caused great dis-
satisfaction in this Province, and I am
neasures to obtain small vessels to employ as



tenders to carry out their Lordships' instructions
for the same object." And further on he says, "A
large vessel of war is required this year in the bay,
as there are rumours of a disposition to use the same
means in this quarter to prevent seizure, that were
tried some years since nearEastport, and which were
there successful, to release the vessels seized." Sir
G. Seymour here referred to a reason that many of
the fishing-vessels had left this season for the fishing-
ground, well armed, with the intention of resisting-
by force any small trader or cruizer that might
interfere with them.

On receipt of information as to -the measures,
about to be taken by the British Government for
the protection of its fisheries, the -Government of
the United States determined to send a naval force
to those waters; and Mr. Crampton, in his letter of
the 3rd of July, 1853, thus describes the result
of his conversation with the Secretary of State,
Mr. Marcy, on the subject. He says-" Mr. Marcy,.
having sent for me yesterday, informed me that it is.
the intention of the United States' Government to-
send shortly a naval force to the fishing-grounds:
adjoining the British North American Colonies.
The amount of this force is not yet determined, nor-
bas the officer under whose command it is to be-
placed been named. Mr. Marcy remarked, how-
ever, that care would be taken to select a com-
mander on whose noderation and discretion entire-
reliance could be placed. The measure of sending-
a-force to the fisheries was one, Mr. Marcy said,,
which seemed called for by public feeling on the
subject, and was adopted by the United States"
Government in no hostile spirit to Great Britain,
but the reverse. It was the sincere desire of the-
President, that no misunderstanding or collision
should take place between either the naval forces of
the two countries, or their ýrespective citizens and
subjects; and.it was thought that the presence of a.
discreet officer at the fisheries, upon whose.reports.
the United States' Government could rely, and
who, it was not doubted, wouldput himself into
friendly communication ýwith the Commander, of the-
British naval force, ;was .calculated ýto conduce-
nmaterially to this object; for, withdut the :presence-
of such an officer, the .United. States':Gover-nment
would, in case of the occurrence of any difficulty>
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have nothing to rely upon but the ex parte reports
of private individuals. It was with reference to the
instructions to he given to this officer, Mr. Marcy
added, that he had sought the present interview
with me. Sincerely desirous as he now was, and
honestly determined now to setle by negotiation
the whole question in regard to the fisheries and the
trade of the North American Colonies, and enter-
taining a confident belief that these objects could
be effected by the negotiation upon which we were
entering, he felt the more anxious that no untoward
event during the present fishing-season should occur
to intercept or prejudice the friendly discussion of
the matter. While there were some points in the
Convention of 1818, however, in regard to which
the two Governnents perfectly agreed, there were
others in regard to which they entertained conflict-
ing views. Both Governments were agreed that
that Treaty secured to British subjects the exclusive
right of fishing within three miles of the shores
therein designated. But with regard to the mean-
ing of the word "bays" in the Treaty, and the

paces inelosed by lines dravn from headland to
headland, the Government of the United States
held a different opinion from that entertained by
that of Great Britain. It was not his object now
to enter upon a discussion of this difference of
opinion; still less so, to ask the British Government
to abandon its construction of the clause of the
Treaty in question, and to adopt the construction of
the Government of the United States. The Govern-
ment of the United States, on the other hand, felt
a difficulty in receding from the position which had
been taken up by it upon this matter un ail former
occasions. He hoped, and believed, that ail neces-
sity for discussion of this question of construction
vould be removed by the conclusion of an arrange-
ment which would render it uûnecessary; but if
such an arrangement should unfortunately be found
impossible (and this was a point which must now
be determined within a few months), he would then
be ready to enter upon the consideration of the
question of construction in the most friendly spirit.
It would, however, now relieve him fromn much
anxiety if 1 could, without in any way comritting
my Government to an abandonment of the principle
in regard to bays for which they contended, give



him an assurance, confidentially, that that principle
would not be practically enforced during the ensu-
ing fishing season. le by no means intended, he
said, to make such an assurance the basin of an
announcement to American fishermen that they
miight fish within the disputed spaces, that is, within
bays, but at a greater distance than three miles
from their shores, nor would the fact of such an
assurance be alluded to in the instructions given to
the Commander of the American force; but if such
an assurance could be given, it would relieve the
United States' Government from the necessity of
making any reference whatever to the differences of
opinion between the two Governments, whether to
the public or to their own officers; and as these
would be instructed not only not to protect
American fishermen in encroaching within the
three-mile limit, but to discourage and discoun.
tenance their doing so by every means in their
power, the season -would, he thought, pass over
without the possibility of any collision, and, at all
events, without the occurrence of any case in which
difference of opinion would occur between the
officers in command of the respective naval forces,
or between the Governments themselves, as to the
application of the provisions of the Treaty.

"I replied to Mr. Marey, that, although I felt
equally anxious with himself that no occurrence of
a nature to involve the two Governments in discus-
sions of an unfriendly character should arise in
regard to the fisheries, I, nevertheless, did not feel
authorized to give him so positive an assurance as
he seemed to require. Of the exact words of the
instructions to Admiral Sir George Seymour in
regard to this point, I.was not, I remarked aware;
but I could not but presume that these were in
accordance with the interpretation given to the
Treaty by ler Majesty's Governnent, which ap.
peared to me to be clear and indisputable. Of this,
however, I could assure him, and I thought I could
in this respect refer him to the events of last year
at the fisheries, that those instructions were con-
ceived in a spirit of the utmost moderation, and
would be carried into execution'with temper and
discretion. I would go further, I remarked, and
express my hope and -expectation that no cases of
the kind Mr. Marcy had alluded to would actually



occur. This hope and expectation was founded,
first, upon the fact, that on previous occasions where
an example was absolutely necessary to deter
encroachment upon our undoubted rights, Sir
George Seymour had invariably selected cases in
which the violation of the Treaty was flagrant and
indisputable ; and, secondly, upon the circumstance
that practically it was the mackerel fishing close to
the shore and not the fishing in the open bays,
which, from its greater value, offered the greatest
temptation to encroachment on the one hand, and
called for a strict enforcement of mnesures of pro-
tection on the other. There might, however, I
reniarked, be cases in which the intention of
encroachmient would be rendered so evident by the
presence of vessels in certain bays, although just

,outside the line of three miles from the shores of
these bays, apparently ready to profit by the tem-

*porary absence of the protecting force to make a
further encroachment, that the British commander
might not efel himself at liberty to pass them

*over.
" I concluded by thanking Mr. Marcy for the

frankness of his communication as well as for the
friendly tone in which it was conveyed, and by
stating that I would immediately put myself into
direct communication with Admiral Sir George
Seymour, as well as with Her Majesty's Govern-
ment, on the subject of our conversation, assuring
him that no pains would be spared either by .that
officer or by myself so to frame our proceedings as to
meet the exigencies of the case in the manner best
adapted to obviate the occurrences of subjects of
discussion between the two Governments which the
instructions of Her Majesty's Government would
admit of."

In reply to this note Lord Clarendon wrote to
Mr. Crampton on the 23rd of the same -month,
expressing the great satisfaction which Her Majesty's
Government felt at the frank and friendly tone of
Mr. Marcy's communication ; but his Lordship then

*went on to say:-"With regard to the question put
to you by Mr. Marcy, whether, pending a final

settlement of a Trade and Fishery Treaty, Great
Britain would waive iheir interpretation of the term

9 bay,' I have to state to you that ler Majesty's
Governnent intend to exercise with every prac-



ticable forbearance the rights which are secured to
them by Treaty ; but so firm is their conviction
that their reading of the terns 'coasts, bays, creeks,
or harbours,' used in the Convention of 1818, is
correct, and, moreover, consistent with the usage of
the United States themselves, that Her Majesty's
Government cannot consent, even for a temporary
object, to waive that right."

In the meantime the United States' Government,
in pursuance of the intimation made by Mr. Marcy
to Mr. Crampton, as stated in bis letter of. the
3rd of July, dispatched the war first-class steam
frigates "Princeton" and "Fulton," and the ship
of war " Decatur," under the command of Commo-
dore Shubrick, to the British waters; but, in the
meantime, Mr. Marey addressed a Circular to the
Directors of Ports in the United States, couched in
very conciliatory terms, directing them to point out
to the American fishermen the risk they run by
encroaching upon forbidden ground, and by having
recourse to resistance by force of arms to Her
Majesty's ships of war, which, Mr. Marey adds,
<'can never receive any countenance from this
Government."

Mr. Crampton also, in accordance with the
instructions received by Mr. Marcy, proceeded to
Halifax, there to confer with Sir George Seymour
on the subject. The result .of bis conference with
Sir George Seymour, and of an interview with
Mr. Marcy and the President, on bis return to
Washington, is fully set forth in the following letter
to Lord Clarendon, dated 28th of July, 1853. In
that letter Mr. Crampton says:-

"With reference to my despatcli of the 3rd
instant, stating my intention of -proceeding to
Halifax for the purpose. of conferring with Vice-
Admiral Sir George Seymour, I have the honour to
inforn your Lordship that I returned from that
place to Washington on the 19th instant.

" I did not fail, during my stay in Halifax, to pur
the Commander-in-chief in possession of all the
information in my possession in regard to the views
and intentions of the «United States' Government in
sending a naval force tthe fisheries, and I stated
to him without reserve :imy own impressions as to
the.course which -theCommodore of the American
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force would be most likely to pursue whilst at the
fisheries.

I found Sir George Seymour, while firmly
determined to protect Her Majesty's subjects in
their just rights, animated by a niost conciliatory
spirit, and fully impressed with the importance of
avoiding all collision or discussion of disputed points
with the officers and with the citizens of the United
States.

" His Excellency was so good as to communicate
to me the instructions which lie had given to the
officers under his command entrusted with the pro-
tection of the fisheries, and these appeared to me
drawn up with as much moderation as is con-
sistent with the proper assertion of British rights.

" The Vice-Admiral felt himself unable to give
the assurance desired by Mr. Marcy, that, under
no circunstances, the seizure of an American
vessel should occur in a British bay at a greater
distance than three miles from the shore ; but at
the sanie time his instructions are sucli as render
the occurrence of any such seizure very unlikely.

" On my return to Washington, I waited upon
Mr. Marcy and the President. My communication
of the result of my conference with Sir George
Seymour was received in a conciliatory manner.
Mr. Marey assured me that, although the United
States' Government could not consistently abandon
their opinion as to the construction of the Conven-
tion of 1818 as regarded open. bays, they had not
sent a squadron to the fisheries to try conclusions on
disputed points, but as the best means of preventing
such disputes from arising. He entirely disclaimed
any intention of menace by sending a naval force
into British waters, and remarked that the force
about to proceed there was quite too inconsiderable
to warrant such an apprehension. He added that
Commodore Shubrick, an officer whose prudence
and discretion could be entirely relied upon, had
been selected, more especially because lie was per.
sonally well acquainted with Sir George Seymour,
and that that Commodore was now instructed to
proceed in the first instance to the head-quarters of
the Vice-Admiral for the purpose of putting himself
into friendly communication with him. The stay
at the fisheries of the vessels under Commodore



Shubrick's command would, he added, be short, and
bis visit to them was to be regarded as a cruise of
part of the West Indian squadron, not unnatural at
any time in waters where American interests were,
under the Treaty of 1818 itself, involved, rather
than the detachment of a force for any special pur-
pose connected vith the present question regarding
the fisheries."

The purport of his conversation with the President
and Mr. Marcy is more fully related in a previous
letter to Lord Clarendon, dated the 22nd of the
same month, in which he says

"I returned here on the evening of the 19th, and
the next day had interviews with Mr. Marcy and
the President. The principal subject of our con-
versations was the fisheries, and in the inelosed
letter, which I immediately wrote to Sir George
Seymour, you will find the substance of what was
said. Whatever irritation may have been f'elt bas
been got over, and there is an evident desire on the
part of Mr. Marcy, and more especially on that of
the President, that the present flshing season should
pass off quietly. At the same time there is as
evident a fear of being attacked for not being as
zealous in the protection of American rights as their
predecessors in office. They would of course have
been glad that peace should be secured by the entire
concession by us of our position, allowing them.to
stand forth as the successful assertors of the whole
of their claim. I think, therefore, that the commuî-
nication to then of the view of the case taken by
Sir, George Seymour bas had the good effect of
showing themn that forbearance must be mutual, and
that if they really wish things to pass off smoothly,
their instructions to the American Commodore must
be couched in the same spirit of moderation as
ours to the British Admiral. The misfortune is,
that the former have to be made with reference to
their production hereafter before Congress and the
public rather than as practical directions for the
guidance of the officer to whom they are addressed.

"Mr. Marcy and the President entered upon
other subjects, and upon all used the most friendly
language. I will refer to them when I write by our
own packet of Wednesday next."

I may here observe, as bearing on the importance
of the in-shore fisheries, that Sir Ker B. lamilton,



the Governor of Newfoundland, in a letter to the
Duke of Newcastle dated the 28th of June, 1853,
observes:-

"The mackerel fishery in the bays.of these Pro-
virices and in the Gulf of St. Lawrence is that
branch of industry in which they principally fear
American competition. Mackerel are pickled on
board ship, as soon as they are taken ; the extension
of their fishing grounds, therefore, is all the Ameri-
cans require to be enabled to extend, in an equal
degree, their mackerel fishery. Codfish, although
sometimes salted on board ship, are eured on shore
by a tedious and sometimes uncertain process,
dependent very much upon the state of the weather.
In the cod fishery, therefore, if the Aiericans were
to cover the banks with their vessels, unless they
had facilities for curing on shore, their fleets would
be useless; it is in these facilities that we do, and I
think always would, excel them, even after -the
proposed concession to them of further rights of
fishery."

To return, however, to the United States' squadron,
it appears that Commodore Shubrick arrived at
Halifax on the 5th of August, and Sir George
Seynour, in a letter to the Admiralty dated the
17th of that month, thus describes the result of his
interview with Commodore Shubrick. He says:-

" I have to acquaint you, for the information of
the Lords Commissioners of the Admiralty, that the
communications which were made to me by Com-
modore Shubrick, after his arrival at Halifax on the
5th instant, were indicative of every disposition on
his part to carry on the duty entrusted to him in a
conciliatory spirit.

"The Commodore acquainted me that he was
instructed to advise his countrymen to act in accord-
ance with the stipulations of the Convention of
1818, and that the commanders of the vessels under
bis orders were directed, if any difficulties occurred,
to report the facts to the United States' Government
or himself, and not to take any proceedings of con-
sequence without further authority.

"I referred Commodore Shubrick to a statement
Mr. Crampton had made to Mr. Marcy as my views;
and added that, from the disposition he evinced to
prevent collisions on the Fishery Question, I could
assure him that the Commanders of Her Majesty's



ships were already enjoined to execute their duties
with every possible moderation, and to prefer warn-
ing to seizure, except in cases of wilful and deliberate
encroachment; that no seizures had then been made,
but I could not answer (although I hoped) that none
would be necessary.

"As Commodore Shubricl did not enter into
what orders he had received on the Bay question, I
read to him the principal part of a communication I
had received from Mr. Crampton, dated the 21st
ultimo, on the explanations he had received from
the President of the United States and Mr. Marcy
as to their motives for sending a force to the fishery
grounds; and called his attention to the latter
having desired Mr. Crampton to assure me that
there was no intention of contesting, during the
present season, the only controverted point in the
Treaty respecting the. open bays. I gave this as my
reason for thinking no collision was likely, which he
appeared to desire to state to his Government as My
opinion.

"I also adverted to the possibility of collision
arising with some of the fishing-vessels being armed,
which he assured me of his solicitude to prevent.

"Commodore Shubrick did not expressly declare
that he was ordered not to contest our view of the
Bay question, but concurred generally in his instruc-
tions being in consonance with Mr. Marcy's langnage
to Mr. Crampton; he also, later, expressed bis con-
currence my views on the Admiralty Courts being
the only proper tribunals to decide whether any
seizures were justifiable, but I observed that he
stated this rather as bis personal opinion than that
of his Government."

The United States' vessels then proceeded through
the fishing grounds and, on their return, it would
seem, from a letter from Sir George Seymour to the
4dmiralty, dated the 15th of September, that Com-
modore Shubrick stated that "he himself had not
seen or heard anything which gave him reason to com..
plain of the conduct of the British officers employed
in superintending the execution of the Convention,
and that hc should report accordingly .to bis
Government." -

.On the 10th of November Sir J..Seymour re-
ported the close of .the fisbing season of 1853,
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without any untoward event of any kind having
occurred. And he adds-

" That the Colonies have derived advantages bas
been proved by an increased number of vessels being
fitted out, and of a better description, which affords
every hope that if fraudulent assumption of our
flag is checked, the natives of Nova Scotia will not
long find it their interest to pursue their calling in
foreign vessels, when they can do so more success-
fully in their own; and it is certain that the sup-
port which bas been given to the fishing interests
by Her Majesty's Government has had a wholesome
influence on the public mind throughout the
British provinces."

In the meantime negotiations for a Treaty
between the two countries had been going on, and,
on the Ist of September, 1853, Mr. Marcy for-
warded a note to Mr. Crampton, with the project of
a Commercial Convention. The views, however, of
the two Governments were so greatly opposed, that
Lord Clarendon, in a letter dated the 2nd of Feb-
ruary, 1854, directed Mr. Crampton to inform
Mr. Marcy that it would be better, in their present
divergence of views, to suspend for a while the
pending negotiations until they could see their way
more clearly to an appreciation of those views.

In the month of May following, Lord Elgin
being about to resume -his duties as Governor-
General of Ier Majesty's Provinces in North
America, it was thought to be a favourable
opportunity for renewing negotiations on the
subject. His Lordship was accordingly directed
in a letter dated the 4th of May, 1854, to pay a visit
to Washington on his way to the seat of bis Govern-
ment, and during bis stay there to endeavour to
ascertain what the views of the United States'
Government were in regard to reopening negotiations
with this country, and if any favourable opening
presented itself lie was instructed to conclude a
Treaty on the subject.

He was informed in that letter of the several
points on which it was thought desirable that a
Treaty should be made, and of the different views
entertained by the two Governments; but he
was directed to keep steadily in mind, as
a principle never to be lost sight of in negotiating
with the United States, tbat no concession eau safely



be made to that Government, except in return for
corresponding concession on its part ; that any con-
ression on whicl it may insist must be purchased by
concession on its side, and that so far from being
likely to arrive at a permanent and satisfactory
settlement by the adoption of a yielding tone, the
result in all probability would be the reverse."

Lord Elgin accordingly proceeded to Washington,
and so successfully were the negotiations conducted
that he was enabled in a letter dated the 12th of
June following, written after his arrival at Quebec,
to announce that he had on the 5th of the same
month executed a Treaty with Mr. Secretary
Marcy on the subject of the fisieries and recipro-
city of trade between the United States and the
British Provinces. The main provisions of the
Treaty were to throw open the British waters on the
East Coast of North America to the United States'
citizens, and United States' waters open to the 30th
degree of north latitude to British fishermen, except
always the salnon and shad fisheries, and such rivers
and mouths of rivers as should be carefully reserved
to each nation by a Commission to be appointed for
the purpose, and to admit certain articles the
growth and produce of the .British Colonies and of
the United States. in each country respectively free
of duty. The Vth Article provided that it should
remain in force for ten years, and for twelve months
after either Party should have given notice to the
other of its wish to terminate the same. The
Treaty was silent as to the fisheries in the Gulf
of Florida, the United States being anxious, for
various reasons, to exclude British fishermen froin
these waters; and accordingly United States'fisher-
men were equally excluded from the British waters
on the West Coast. Some difficulty also was ex-
perienced in regard to Newfoundland, but at length
a clause was agreed to providing that, if the
Imperial Parliament, the Provincial Parliament of
Newfoundland, and the Congress of the United
States should agree that Newfoundland should be
included, all the provisions and stipulations of the
Treaty should apply to that Colony.

On the 3rd of August the Senate confirmed the
Treaty, and on the 8th it was approved by the
President. Certain legislative ·enactments, how-
ever, had to be passed, both in this country and in



the Colonies, which, owing to the time of the year
at which the Treaty was signed, could not be at
once obtained. The United States' Government,
however, was very anxious that its citizens should
be allowed to have access to the fisheries at once,
and accordingly Mr. Buchanan, the United States'
Minister in this country, was instructed to apply to
Lord Clarendon that orders should be sent <'to the
authorities in the Colonies not to mnolest American
fishermen in using at once the privileges secured to
them by the Treaty of Reciprocity." This course
Iad already been suggested by Lord Elgin in his
letter announcing the signature of the Treaty.

Instructions to that effect were accordingly sent
out both to the Colonial authorities and to Her
Majesty's naval forces on the coast, and a vessel
called the "Ellen," which had been seized by one
of the Provincial cruizers for encroaching on British
waters, was ordered by the Admiral and the Colonial
authorities to be released, "the master acknow-
ledgig the legality of the original seizure."

It was then thought that, in return for permission
granted to American fishermen of being allowed
access et once to the British fisheries, the United
States' Government would be disposed to admit fish
caught by British fishermen to be admitted duty-
free ; but, with every desire on the part of that
Government to act in the most friendly and liberal
manner on the subject, it was found that it had no
power to remit the duties, and that it was compelled
to levy them "on fish brought to its market by
British subjects until the Treaty should become
operative by the required legislation of Great Britain
and the British Provinces."

Mr. Marcy, however, in his letter of the 10th
of October, 1854, to Mr. Cramptvu, stated that
"should British fish, caught after the in-shore
fisheries were opened, be brought to our markets,
and duties paid thereon, it would be reasonable to
expect that an application to Congress to refund the
duties, founded upon such equitable considerations
as the case would present, would be successful; or if
such fish thus taken should be put in warehouses,
and bonds for the duties thereon given, Congress
would, I believe, authorize such bonds to be can-
celled and given up, without requiring the fish to be
exported."



Immediately on the ratification of the Rciprocity
Treaty orders were sent to the Lords of the Admi-
ralty, and by them te the Admiral on the Station,
"not to molest Anerican fishermen in

the privileges secured to them by the Treaty ;"

and* a vessel called the "Ellen," which had been
seized for encroaching on British waters, was ordered
to be released, on the master acknowledging the
legality of the seizure. And, in a letter dated the
30th of Septeinber, 1854, in answer to their Lord-
ships' letter of the l8th of August preceding, Rear.
Admiral Fanshawe answered that he had withdrawn
the British cruizers from the service of protecting
the British fisheries. He at the same time forwarded
Reports from the captains who had been employed
on that *service, which contains sone particulars
relative to the fisheries, which it may not be unim-
portant to notice. Lieitenait-Comnander Napier
of the " Daring," in speaking of' Port Darrell,
observes, "this anchorage vas generally a great
resort for the American vessels, but for the last two
or threc years, since the cruizers have visited it,
they rarcly come here."

And further on he says-
"During the presence of a cruizer the American

vessels were, 1 observed, very cautious in keeping
the linits and not coming inside to attempt fishing,
but otherwise they had no compunction in coming
quite into the harbours.

" It was reported to me, particularly at Gaspé,
that they had come close outside a peninsula, called
Landy Reach, that they had been fishing there in
ny absence, and been very successful."

Again, Lieutenant Knocker, of the " Alice
Rogers," in his Report says, "the mackerel appear
to keep in-shore from Cape Gaspé tovards Fox
River and northward, off which place and Griffin's
Cove a large catch was made at the end of July."

And further on he says-
"The American fishermen, during the first part

of the season, would not take the small mackerel,
but they have donc so lately, from the great demand
for fish in the United States. 'Many of their vessels
(upwards of 100 'sail) left the Gulf Wvith half cargoes
on that account, but the avrage _èatcii ias not
exceeded, even if it equalled, that of iast year'at this
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time; and I do not think there are so many vessels
employed.

" The contrary is the case with English vessels,
and to the credit of Nova Scotia, a great many
vessels, as fine and as well found as those from the
United States, are from Halifax, Lunenburg, Le
Hare, &c., far more than any previous year.

" They came into the Gulf much later than the
foreign vessels, but have been doing well; this they
attribute to the protection afforded them.

"Encroachments this year by foreign vessels have
been frequent, owing, I think, to the less number of
cruizers in the Gulf of St. Lawrence, and the
American fishermen, knowing no steamer was em-
ployed in the protection of the fishermen there,
took every advantage of the movement of the
cruizers from one part of the coast to another.
About Gaspé Bay I did not hear of any cases, but
several at and about Fox River, and also received
information to that effect from Mr. Belleau, Col-
lector of Customs at Gaspé, copies of whose letter to
nie, and that of the master of an English schooner
to him, I beg to inclose.

"In Chaleur Bay several instances of encroach-
ment, after warning off had not been attended to,
compelled nie to make two seizures, the 'Monte-
zuma' and the ' Ellen' of Salisbury (American
schooners), considering an example absolutely neces-
sary, having detected twenty-seven within a week in
the Bay and off North Cape. The 'Montezuma' I
released, on the master giving me a written state-
ment that he had been legally seized, and the 'Ellen'
I took to Bathurst, and delivered ber to the Collec-
tor of the Customs there. I also detained the
American schooner ' Legislator,' of Bremen, off East
Cape, but, on the master acknowledging his infrac>.
tion of the Treaty, and that his vessel was a lawful
prize, and giving me a written statement to that
effect, I released him."

Again, Lieutenant Dent, of the " Sarah and
Adeline," says, "I was informed by several Ameri-
can fishing masters that the fish were found in great
abundance in the bay, but so close in-shore that
their vessels: had done very badly, owing to the
vigilance of the cruizers on the stations."

And again-



" After running through the Straits of Canso, on
the 17th, I observed an American vessel fishing
within the Bay of St. George, which I boarded, and
after examining her papers, ordered and saw her off.
She belongcd to Truro, and was bound home with
170 barrels of mackerel on board. This was the
first American vessel I found fishing within the
limits."

Lieutenant Burgess of the " Netley," says :--" I
have visited al the different fishing grounds fre-
quently and at irregular periods, and I am happy to
say that I have, on no occasion, found any American
vessel attempting to trespass or encroach on our
waters, neither have I heard ofany case of the sort.

" This has been on the whole a far better season for
the fishermen in gencral than last year, both as
regards the deep-sea and in-shore fishing ; herrings
have been very abundaut on the Nova Scotian shores,
more so than they have been for a number of years.
At Digby, they were so numerous, as many as 500
or 600 barrels having been taken in one weir in a
day, in fact, so plentiful were they at tjmes, both
there and at Tusket, they were obliged to nake
manure of them, or give them away, not being able
to cure the large quantities taken."

Some difficulties wereowing to the time reqiired to
pass the necessary legislative enactment for admitting
fish and other articles, duty free, into the stores, in
accordance with the provisions of the Reciprocity
Treaty. Difficulties also arose as to the claim of
the American fishermen for exemption from the
local laws for the regulation of the fisheries, to
which the British fishermen were liable. But
ultimately all these difficulties vas got over, and we
find that,in the year following the Treaty,the number
of American fishing boats had greatly increased, and
yet there appeared to be the greatest harmony
between the English and Anierican fishermen.
Thus we find Messrs. Lambert of the " Espiegle,"
in a Jetter dated froni Charlotte Town, Prince
Edward Island, September 5, 1855, saying, " that
there are about 80 American schooners on this part
of the coast, the average tonnage being about 80 tons
each ;" and further on in the same letter he says,
'"there are this year about. 100 American vessels
fishing round these islands and the Bird Rock,
though the most I saw at one time was twenty-five.
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Owing to the Éeciprocity Treaty there have been a
great many trading vesselsffrom the United States
which have brought goods and taken fish- in
exchange." And in a further letter dated from
Ialfax,' September 21, he'says, "the number of
Anierican vessels bas increased this year, but not so
much as might have been expected. The Reciprocity
Treaty appears to be working well and gives satis-
faction to al] parties."

Commander Cochran also in a letter from
Halifax, dated September 29, 1855, says-" I
have also taken every opportunity of questioning
the fishermen as to the present state of the fisheries.
From all parties I have obtained but one opinion, as
to the perfect harmony existing between our' own
and the American fishermen, and the conciliatory
spirit in which the fishery is conducted in common
between them."

It should here be stated that, by the Ist Article of
the Treaty, it-was expressly provided that the liberty
accorded to the United States' fishermen had refer-
ence "only to the sea fishery, and that the salmon
and shad fisheries in rivers and the mouths of rivers
are hereby reserved exclusively for British fishermen."
And a similar regard to United States' waters was
made by the IInd Article in favour of United
States' fishermen. It was further provided that,
with a view to prevent and settle disputes, Commis-
sioners should be appointed by both the Contracting
Parties to designate the places reserved from the
common right of fishing. Accordingly, Mr. Reilly
was appointed by Her Majesty's Government, and
another gentleman on behalf of the United States'
Government; and these gentlemen were for some
years employed in determining the places in which
the reservation of exclusive right applied. It is,
liowever, not necessary here to do more than
notice the fact, as the reservations in question
were expressly mentioned under the XVITIth and
XIXth Articles of the Treaty of Washington of

1871.
In 1862, the question as to how far American

fishermen were bound by local laws again came up ;
and I find Captain Hamilton, of the "Vesuvius," in
a letter dated St. John's, Newfoundland, October 6,
1862, the •Lieutenant-Governor of that Colony,
saying, " It was currently reported, and I believe



with truth, that the Aniericans had expressed their
opinion that they were not bound by the laws of

Newfoundland; and had also expressed their inten-

tion to bar in herring as usual, and defend their

seines by force, if necessary ; and the Newfound-
landers of Battle Harbour and Salt's Ponds were
equally deterniined to prevent it; and from someof
the Nova Scotian masters laving asked me if the
Reciprocity Treaty did not except Americans, it was
evident the subject had been discussed ; and I am
of opinion that, if herring had come in, there would
have been a serious riot, in which fire arns would
probably have been used, had the "Vesuvius"*not
been present; and to prevent wYhich, I remained a
week later on the coast than I otherwise should
have doue, and till all prospects of herring coming
in was over.

On this being reported home the opinion of the

Law Officers was taken, and, on the 6tlh of January,
1863, Sir W. Atierton and Sir Roundell Palmer,
the then Attorney- and Solicitor-General, advised
that citizens of the United States whilst fishing in
the territorial waters of Newfoundland were bound
to obey, and were legally punaishable for disregarding
the laws and regulations for the control of the
fisheries, "enacted " by the territorial Legislature.

After this, and so long as the Reciprocity Treaty
lasted, no further difficulties appear to have arisen,
the trade between the two countries increased, and
the fishing operations were carried on in connion
by British and United States' fishermen, without
apparently any collision having occurred between
themn.

On the l7th of March, 1865, however, Mr.
Adams, the United States' Minister in this country,
inforned Earl Russell that lie was instructed by his
Government to give his Lordship notice that, at the
expiration of twelve nonths from that day, the
Reciproeity Treaty was to terminate. This notice
was given- in pursuance of a prior resolution of
Congress, and approved by the President of the
United States.

In communicating this information to Sir F. Bruce,
the British Minister at Washington, Earl Russell,
pointed out the very great increase of trade which
had taken place between the United States and the
British North American Provinces during the con-
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tinuance of the Treaty, and expressed a hope that
means might be taken to obtain a renewal of the
Treaty, with such modifications as would be likely
"to render it, if possible, even more beneficial to
both countries than it has bitherto been."

Various causes, however, contributed to render it
impossible at that time to obtain a renewal of the
Reciprocity Treaty. The war with the Confederate
States had just then been brought to a successful
termination, and there was a strong feeling of
hostility made against this country and the British
Provinces owing to the part which a portion of the
population had taken in the war. Moreover, the
Protectionist feeling, by the almost total exclusion
of the Southern power, had become extremely
powerful, and there was a strong desire in the
country to pay off a portion of the debt by the
imposition" of heavy Customs duties, which could
not, of course, be done so long as the Reciprocity
Treaty lasted. There vas also a feeling that the
Executive Power had gone somewhat ultra vires in
negotiating the Treaty at all, inasmuch as all
matters relating to Customs were peculiarly within
the function of the Legislature. Thus, Mr. Seward,
in his letter of the 17th of February, 1866, to Sir F.
Bruce, observes:-

" The character of the constitutional distribution
of public affairs among the different departments of
the Government is well known. It confides com-
merce and national finance expressly to the Legis-
lature. The now expiring Reciprocity Treaty
constitutes almost. the only case in which the
Executive department has, by negotiation, assumed
a supervision of any question of either commerce or
finance. Even in that case the Executive depart-
ment did little more than to make a Treaty, the
details of which had been virtually matured before-
hand in the Congress of the United States, and
sanction was given to the Treaty afterwards by
express legislation."

It was felt that the only compensation which
could be given for the right of admission to the
British fisheries, would be of a relaxation "of the
Customs laws, and that this could only properly be
doune by Congress. On the other hand, this country
was very naturally unwilling to cede by Treaty such
valuable privileges to the United States' fishernien,



when the only security for the admission of Cana-
dian goods into the States depended upon an Act
of the United States' Legislature, which nay be
repeated at pleasure. The resuit vas that nothing
could be done, and the Treaty came to an end.

lIn view, however, of the approaching termination
of the Reciprocity Treaty, it becones necessary for
Her Majesty's Government "to consider the course
which it would be expedient to pursue with respect
to the fishery rights conceded to the United States
by that Treaty ;" and, accordingly, Mr. Cardwell, the
Minister for the Colonies, in a letter to Lord Monck
dated the 3rd March, 1866, wrote as follows:-

"fer Majesty's Government have just received,
in General Sir J. Michael's despatch of the 12th of
February, the announcement of the actual termina-
tion of the Reciprocity Treaty on the 17th instant.

" This information renders it necessary for Her
Majesty's Governnent to consider the course which
it vill be expedient to pursue with respect to the
fisbery rights conceded to the United States by that
Treaty. Her Majesty's Government do not feel
disinclined to allow the United States, for the season
of 1866, the freedom of fishing granted to them in
1854, on the distinct understanding that, unless
some satisfactory arrangement between the two
countries be made during the course of the year,
this privilege will cease, and all concessions made
in the Treaty of 1854 will be liable to be with-
drawn.

"'A's the fisheries will open so soon, no time
should be lost in arriving at a decision on the sub-
ject. It is not improbable that the British North
American Provinces may desire to press upon the
Imperial Government the withdrawal from th-
Americans of the rights of fishery enjoyed by them
under the Reciprocity Treaty, iii the hope that this
measure might induce the Amnerican Government
more readily to conclude another Commercial T:eaty.
But it must not be forgotten that, while the :.dvan-
tages ·of such a concession from the United States
would all accrue to the British Provinces, the cost
of maintaining a naval force at the fisheries for
the protection of British fishernen as against the
encroachments of Américan fisherinen would fall
entirely on the Imperial Governient. I have to
request you to be good enough to ascertain what



are the views of your Ministry on this subject,
though you will not feel yourself at liberty to
piedge Her Majesty's Government to an absolute
deference to the vishes of your advisers.

"I need not impress upon you the great importance,
both to the British Possessions in North Aierica
and to this country, of avoiding any ineasure wbich
might produce any feeling of irritation between
ourselves and the United States."

In the meantime Lord Monck had issued a notice
warning the citizens of the United States that their
right to fish in the in-shore waters of Canada would
cease on the 17th of March, 1866; and Mr. Card-
well, in acknowledging the receipt of Lord Monck's
letter, observes:-

'"I have to acknowledge the receipt of your
despatch of the 19th Februairy last., It was doubtless
desirable, whatever course Hier Majesty's Govern-
ment may, upon full consideration, determine to

pursue, that immediate notice should be given to all
parties concerned of the termination of the legal
rights enjoyed by American fishermen uinder the
Treaty of 1854. It may be apprehended, however,
that, after those rights have been so long enjoyed,
and have now been so abruptly terminated, the
difficulties with which, before the conclusion of the
Treaty, the question of the fisheries was surrounded
will be much increased. The greatest forbearance
will be necessary on the part of the Colonial Govern-
ments with respect to enforcing the riglits which
revive to them by the expiration of the Treaty, and
Her Majesty's Government are now engaged in
giving to the subject their most earnest considera-
tion.

"I shall hopé to acquaint you with the result of
that consideration before the tiine arrives for the
commencement of the fishing season."

The matter was accordingly taken into considera-
tion by Her Majesty's Government, and the result
was communicated in a despatei from Lord Claren-
don to Sir F. Bruce dated the 17th March, 1866.
Bis Lordship says-

"The attempts thus made, whether to renew the
Treaty, to conclude a new one, or to extend the
time for its expiration, in order. to admit of nego-
tiations, having thus failed, and the Treaty having
thus expired, it becomes the duty of Her Majesty's



Government to consider. what course they should
pursue."

And he then proceeds-"With regard to the
navigation of the *St. Lawrence and the canals, it is
not the intention of Her Majesty's Government to
interfere for the present with the privileges which
the citizens of the United States have enjoyed during
the tirne the Treaty has been in operation. But, as
regards the privileges of fishing and of landing upon
the shores and coasts of Hier Majesty's possessions
for the purpose of drying their nets and curing their
fish, which have been enjoyed by citizens of the
United States under the Treaty, Her Majesty's
Governuent are very desirous to prevent the injury
and loss which may be inflicted upon the citizens or
the United States by the sudden withdrawal of
their privileges. They are, however (now that the
Treaty has come to an end), bound by the Act 59
George II, cap. 38, as well as byActs of the Legis-
latures of New Brunswick and Nova Scotia, wvhich
have obtained the Inperial sanction. By those
Acts, which were only suspended during the existence
of the Treaty, severe penalties, extending to the
confiscation of their vessels, with the cargoes, tackle,
stores, &c., are inflicted upon all persons, not British
subjects, who shal be found fishing within the
distance of three miles of the coast of Her Majesty's

possessions in North American.
"It becones the d uty.of H er Majesty's Govert nient

and of the Governmnwts of the respective provinces
to enforce the law, mntil those Acts are nodified or
repealed, citizens of the United States vill be pro-
hibited from fishing in British waters, from laniding
on British territory for the purpose of drying their
nets and curing their fish, and will be subject to all
the penalties vhich the violation of the law entails."

Mr. Cardwell also, in a letter dated the 12th of
April, 1866, to the Lords of the Admiralty, instruct-
ing then to take the necessary measures for the
protection of the British fisheries, thus expresses
hiniself-

" Her Majesty's Government are clearly of opinion
that, hy the Convention of 1818, the United States
have renounced the right.of.fishing, not only within
three miles of the Colonial shores, but within three
miles of a liue drawn across tha mouth of any British
bay or creek. But the question %vhat is a Brifish
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bay or creek is one which has been the occasion of
difficulty in former times.

It is, therefore, at present, the wish of Her
Majesty's Government neither to concede, nor, for
the present, to enforce, any rights in this respect
which are in their nature open to any serious question.
Even before the conclusion of the Reciprocity Treaty,
Her Majesty's Government had consented to forego
the exercise of its strict right to exclude American
fishermen from the Bay of Fundy; and they are of
opinion that during the present season that right
should not be exercised in the body of the Bay of
Fundy, and that American fishermen may not bé
interfered with either by notice or otherwise, unless
they are found within three miles of the shore or
within three miles of a line drawn across the mouth
of a bay or creek which is less than ten geographical
miles in width, in conformity with the arrangement
made with France in 1839.* American vessels found
within these limits should he warned that by engaging
or preparing to engage in fishing they will be liable
to forfeiture, and should receive the notice to depa-t
which is contemplated by the laws of Nova Scotia,
New Brunswick, and Prince Edward Island, if
within the waters of one of these colonies under
circumstances of suspicion. But they should not be
carried into port except after wilful and persevering
neglect of the warnings which they may have received;
and in case it should beconie necessary to proceed to
forfeiture, cases should, if possible, be selected for
that extreme step in which the offence of fishing
has been committed within three miles of land.

Her Majesty's Government do not desire that the
prohibition to enter British bays should be generally
insisted on, except wlhen there is reason to apprehend
some substantial invasion of British rights. And, in
particular, they do not desire Amer ican vessels to be

prevented from navigating the Gut of Canso (from
which Her Majesty's Government are advised they
might be lawfully excluded), unless it shall appear
that this permission is used to the injury of Colonial
fishermen, or for other improper objects.

I have it in command to make this communication
to yoùr Lordships as conveying the decision of Her
Majesty's Government on the subject.

* Hertslet, vol. y, p. 89; Convention of August 2, 1839,
Articles 1X and X.



In the meantime Lord Monck had, on the 3lst of
March, addressed a letter to Mr. Cardwell, forwarding
copy of a minute of the Executive Council of Trade,
to some fisheries of which it may be proper to call
attention. The Committee of Council after stating
it is their earnest wish to avoid any step that
would be likely to lead to a collision with the United
States' fishermen proceed as follows

"The intrinsic value of the fisheries is not very
generally known in England, nor the important
influence their possession must hereafter exercise
on the destinies of British North America. The
take of fish by provincial fishermen, irrespective of
Newfoundland, now amounts annually in value to
fror 4,000,000 to 5,000,000 dollars, employing
üpwards of 20,000 men and boys, and providing a
nursery for härdy seamen, which will in the future
inake British North America the predominant
maritime Power on this continent. This trade,
even subject to the competition o'American fisher-
men, has had a very rapid growth, and now forms
the staple of the export of Nova Scotia and New-
foundland." And they then observe--" The
United States do not possess on their coast any
fisheries of much value; and though they still hold,
in common with other nations, the right of deep-
sea fishing, still the mackerel and herring fishing is
now almost wholly within the three-mile coast-
limit, and the catch of bait is entirely in-shore. The
exclusion of American fishermen from the in-shore
fishing will, therefore, give the Provinces the entire
control of the mackerel and herring fisheries, and a
great advantage in the cod fishing ; and it cannot
be long before the former fishermen will prove
unable to compete with the latter, even with the
high duties levied by the United States on fish. It is
also to be observed that a very large trade in fish now
exists between the United States and the foreign
West Indies, which a very slight increase in the
cost of Auierican-caught fish must transfer to the
British Provinces." They then proceed to consider
the suggestions made by Mr. Cardwell, in his letter
of the 3rd of March preceding-" that for the
current year no interference with Anieiican fisher-
men should take place, in view of the hp of a
change of policy in the Unifed States ön the
question of reciprocal Treaties; and, after stating



their reasons for not agreeing vitl the proposal,
they say :-" The Canadian Governmient could not,
consistently with what they regard as the true
interests of the country, consent to leave the riglits
of Canada to her own fisieries in abeyance or in
doubt. But they feel the importance of enforcing
the recognition of this right of sovereignty in suci a
minner as will deprive the United States of all just
ground of complaint, and of avoiding, so far as
practicable, those questions which caused past
difficulties. They have, therefore, invited the
maritime Provinces to unite witlh Canada in the
issue to Anierican fishermen of joint licenses to
fish in all provincial waters at a moderate fec, to
form a fund for the maintenance of a joint marine
police. Any vessels attempting to fish ivithout a
license will either he required to procure the license
fron the cruizing officer, or will be removed from
the fishing-grounds. The instructions to be given
to the officers will be to avoid harshness or undue
zeal ; and if causes of difficulty arise, they will, it is
thought, be such as to leave the United States'
Government no ground of complaint."

This suggestion, that American fishermen should
be allowed to fisli during the current year in aill
provincial ivaters, upon payment of a moderate
license fee, having met with the full approval of
Her Majesty's Government, instructions were
accordingly sent out by Mr. Cardwell to that
effect.

The fee charged in the year 1866 vas fixed at
half a dollar per ton of the vessels' registered ton-
nage, and it vas arranged that the license should be
interchangeable, that is to say, that a license taken
out in any one Coloiy should bo available for ail the
others. It vas not intended, hovever, that the
50 cents per toit licensing fee vas a mere nominal
charge, and made ratier as an assertion of the Colo-
nial right to the fisheries ; and that assuming the
catch of fisi to be at an aver'age about tei harrels
to the ton, it amounted only to a charge of 5 cents

per barrel, whereas the duty per barrel upoi British-
caught fislh imported into the United States vas no
less than 2 dollars. Accordingly, in the following

year, 1867, the Colonies of Nova Scotia, Newv
Brunswick, and Prince Edward Island raised the
licensing fee to 1 dollar, Canada, however, still
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retaining the half dollar fee. Explanations were
demanded from.this country, and its being shown
how inadequate half a dollar was, the charge was
sanctioned.

But now another difficulty.arose. It seems
that the British Admiral, in giving instructions to
his officers, when the subject was quite new, directed
that two warnings should be given any vessel found
fishing within the prohibited limits without a license,
and that she should only be seized on the third
occasion. Accordingly, we find, in a letter from the
Lieutenant-Governor of Prince Edward Island to
the Duke of Buckingham and Chandos, dated the
14th of August, 1867, after reporting the. arrival
at that island of Her Majesty's ship " Favourite,"
under command of Captain Short, that he thus

proceeds:-
" The 'Favourite' is one of three vessels placed

in the Gulf of St. Lawrence, Vykice-Adniral Sir
Rodney Mundy, for the proteclion of the fisheries.
I think it right to bring to your Grace's notice a
fact comminicated to me by Captain Shortt, that as
the Anie can fishermen have become aware that no
attempt will be made (should they be unprovided
with licenses) to seize their vessels until they have
had three distinct warnings, very many have made
up their minds to fish in British waters without
licenses, feeling that the chances of their being three
times boarded, and their licenses demanded, are
very remote.

"In confirmation of this I understand that the
master of the 'Crown Point,' an American fishing
vessel which entered this harbour four days ago,
informed Lieutenant Hood of the 'Favourite,' wh.
boarded the vessel, that lie had no license, and that
it was not his intention to take out one, although he
could easily do so."

It was proposed also in the following year, no
agreement having been come to with the United
States for the admission of Canadian goods, that the
licensing fee should be raised to 2 dollars a tôn.
This was accordingly approved, as well as that one
warning only should be sufficient.

On the 23rd of May, 1868, instructions were
issued from the, Departmuent of the Marine and,
Fisheries of the .Dominion of Canads, signed by
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Mr. Mitchell, the Minister, to the Dominion cruizers.
In these instructions it was stated-

" The limits within which you will, if necessary,
exercise the riglit of excluding American vessels and
United States' fishermen, are for the present year to
continue exceptional. Difficulties have arisen in
former times with respect to the question whether
the exclusive limits should be measured on lines
drawn parallel everywhere to the coast and describ-
ing its sinuosities, or on lines produced from head-
land to headland across the entrances of bays, creeks,
or harbours. Ber Majesty's Government are clearly
of opinion that, by the Convention of 1818, the
United States have renounced the right of fishing
not only within three miles of the Colonial shores,
but within three miles of a line drawn across the
mouth of any British bay or creek. It is, however,
the wish of Her Majesty's Government neither to
concede nor, for the present, to enforce any rights
in this respect which are in their nature open to any
serious question. Until further instructed, there-
fore, you will not interfere with any American
fishermen unless found within three miles of the
shore, or within three miles of a line drawn across
the mouth of a bay or creek which is less than ten
geographical miles in width.

The instructions then, after stating that the
licensing fee for the use of the in-shore fisheries for
the year 1868 is to bc 2 dollars per ton, proceeds as
follows :-

"After accosting every United States' vessel
actually within a maritime league of the shore,
along any other part of the coast except Labrador
and aroind the Magdalen Islands, or within three
marine miles of the entrance of any bay, harbour,
or creek whicli is less than ten miles in width, either
ñishing, preparing to fish, or having obviously fished
within the exclusive limits, you will offer the owner,
master, or person in charge a license on the above
terms.

" Sliould the owner, master, or person in charge
of any American vessel, being clearly within pro.
scribed limits and so fishing therein, refuse or
neglect to take and pay for a license, yet after being
duly notified to depart and informed of liability to
forfeiture, still wilfully persist, in despite of twenty-



four hour' warning, to remain and fish in such
waters, you vill seize and detain the vessel for an
infraction of the Statute of Canada, entitled 'An
Act respecting fishing by foreign vessels,' copies of
which are berewith for use and distribution."

In the meantime, a Resolution was subitted to
the House of Representatives requesting that the
President should send a "sufficient number of
vessels of war to the fishing grounds in the Gulf of
St. Lawrence adjacent to the British Provinces, for
the purpose of protecting American vessels in the
exercise of their rights, as instituted in existing
Provinces," which was referred to the Committee for
Foreign Affairs, and Mr. Thornton, our Minister at
Washington, reports-

"On my ohserving to Mr. Seward that there
seemed to be some unfriendliness in this step, he
said that we ought not to have such a feeling with
regard to anything that might bedone by the House
of Representatives, who were an irresponsible body;
and that we should take no account of such proceed-
ings until they were adopted by the Executive
Power, and carried into execution by the latter,
or at least until the intention of doing so should
be comimuiicated by him, either to me, or to
Her Majesty's Government through Mr. Adams.
Mr. Seward added that he did not believe the
Resolution in question would be carried any
further."

And such appears to have been the case. It
would seem, however, that the Executive Council
of Prince Edward Island, having expressed a wish
to enter into direct communication with the United
States, with a view to tne admission of American
vessels to fish in its waters. The House of Repre-
sentatives appointed three of their ruembers, includ-
ing Mr. P. B. B , to proceed to Prince Edwaid.
Island for the purpose of communicating directly
with the Colonists. They came to the Island, and
in the absence of the Governor, had a meeting with
some of the members of the Executive Council, but
the whole proceeding was strongly disapproved of
in this country, and they were reminded, in a letter
from the Duke of Buckingham and Chandos to the
Governor, bearing date the 3rd October, 1868,
" that a Colonial Government bas no authority
whatever to enter into any arrangement with a



Foreign Power, or with the representatives of a
Legislative Body of a foreign country."

In the early part of 1869 the United States
seemed disposed again to enter into negotiations with
us for a relaxation of the Customs duties iii return
for admission to the fisheries, and a Resolution was
brought forward by the Committee of Ways and
Means of the House of Representatives, and was,
on the 22nd March, adopted without opposition.
The Resolution vas in these words-

" That, wbile this House does not admit any right
in the Executive and Treaty-naking power of the
United States to conclude, without the assent or
sanction of the Legislative Departments, Treaties or
Conventions with any Foreign Government by which
import duties shall be nutually regulated, it is,
however, of opinion, and recommends to the Presi-
dent, that negotiations with the Government of
Great Britain should be renewed and pressed, if
possible, to a legitimate conclusion regarding com-
maercial intercourse, and securing to our citizens the
rights claimed by them in the fisheries on the coast
of the British Provinces in Americai, and the free
navigation of the St. Lawrence river, from its sources
to the sea."

Nothing further seens to have been done at that
time, but on the 12tlh of June following, Mr. Fisli
wrote to Mr. Thornton, asking the Consul to consult
him as to the " when it would be most agreeable to
all parties to consider the question of commercial inter-
course between the United States and Canada and
the Fisheries," &c. Accordingly, Mr. Thornton
called upon hin on the following (lay, and, as lie
states, in a letter of the l4th of the saine month to
Lord Clarendon, Mr. Fish then informed himî " that,
although lie considered it diflicult, in consequence
of the Resolution of the House of Representatives,
inclosed in my despatch of the 22nd of February
last, to conclude a Convention wich w-ould be
acceptable to Cougress, lie was wiling, in conse-
quence of the representation made to him by his
countrymen interested in trade with Canada, to use
his best efforts to arrive at so desirable an end, and, if
any arrangement could be come to between the two
countries, to use all his influence, to bring about its
acceptance by Congress.

"1 pointed out to Mr. Fisli that I could not



undertake the responsibility of discussing the sub-
ject with him without heing assisted by some person
who would be possessed with the views and enjoy the
entire confidence of the Government of Canada,
and that I therefore thought it advisable to invite
the Governor-General to take steps that some one
might be sent here for that purpose."

In consequence of this suggestion, Mr., now Sir
John Rose, the Finance Minister of the Dominion,
proceeded to Washington, and had when there one
interview with Mr. Fish on the subject. In the
course of one of these interviews it was pointed out
to Mr. Fish that the British Government "had
continued to allow the United States the use of the
fisheries on terms practically free, although provin-
cial-caught fish were subject to very heavy duties
when imported into the United States." But Mr.
Fish appeared to entertain great difficulty as to
whether the Executive could by negotiations corne
to any arrangement for a reduction or abolition of
the import duties. In the resuit, however, Mr. Fisli
observed that he would put himself in communi-
cation with the parties whose views lie desired to
ascertain, and that another Conference would then
be arran ged.

Sir John Rose then returned to Canada,
and the Governor-General was soon afterwards
directed by Earl Granville to put himself in coin-
munication with the Governors of Prince Edward
Island, Newfoundland, and British Columbia, in
order to arrange such a mode of proceeding as shall
give them no cause to consider their interests
neglected in case negotiations should be opened for
a Treaty of Commerce between the British North
American Possessions and the United States.

At the close of 1869, Vice-Admiral Wellesley, in
forwarding the Reports of the officers commanding
the " Dart," Venables," andI " Minstrel," which had
been employed during the past season in the protec-
tion of the fisheries, found it necessary to call atten-
tion to the complete failure of the licensing system.
He stated that of the 162 vessels found fishing
within three miles of the coast, and boarded by
Her Majesty's officers, 150 were without license,
and only 12 licensed ; and that of these 150
vessels 131 had been warned once, and 19 more
than once; and he thus proceeds:-
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" When established the charge was fixed at half
a dollar per ton, and a large proportion of vessels
took our licenses the first year. Sone, however,
did not do so, and the fisiermen soon discovered
that there was little risk of interference or capture,
as so few cruizers were employed, and no other effi-
cacious nicasures were adopted to prevent infraction
of the Treaty by those not licensed. The fee was
then raised to one dollar per ton, and lias this year
been further raised to two dollars a ton, without any
increase of vigilance, and the natural result bas been
that very few licenses have been taken out, and
those, in fact, only by vessels which, having received
a warning, were liable to capture if found fishing
again within the three-mile limit.

"Moreover, in direct violation of the lst Article
of the Convention of 1818, American vessels are
permitted to resort to the harbours, not alone for
shelter, repairing daniages, or for wood and water,
but in order to land and deposit their fish on board,
whence it is conveyed to the United States by a
regular line of steamers.

"So far as I am aware, the only measure adopted
by the Colonial Authorities lias been the employ-
ment of the steamer ' Druid,' which, as I have
already stated, could not have effected much, as she
had other and important duties calling lier else-
where. She occupies also a very anomalous position
in not being a man-of-war.

" The result, therefore, is, that the encroach-
ments of American fishing vessels are practically dis-
regarded by the Colonial Authorities, and they are
actually encouraged by the inhabitants, who derive
large profits from supplying their wants at the
various ports. Very few Colonial vessels are engaged
in fishing, owing to the alnost prohibitory tariff
imposed in the United States on fish imported in
Colonial vessels, and the Colonial fishernien there-
fore, in considerable nunbers, man the Amei-ican
vessels."

And lie thus concludes
" In conclusion, I would observe, that as all

the American fishermen are ail fully aware of the
illegality of fishing within the three-mile limit, and
of the means which are afforded then by the license
system of obtaining the privilege of doing so, the
order as to giving them one warning should beaban



doned, and public notice should be given, before the
next season commences, that all vessels without
licenses found fishing within the limit will be at once
captured, and sent in for adjudication."

On the receipt of this communication, the Lords
of the Admiralty called Earl Granville's attention to
the very limited assistance afforded by the Colonial
Authorities, and expressed a hope that some more
satisfactory arrangement with regard to the fisheries
might be come to before the commencement of the
next season.

Fuither negotiations on the subjeet of a Treaty
between Great Britain and the United States passed
between Mr. Fish and Mr. Thornton at the end of
1869 and the beginning of 1870, and in a letter
dated the 14th of February, 1870, to the Earl of
Clarendon, Mr. Thornton states as follows:-

" I have the honour to inclose copy of a Private
and Confidential, letter which I have addressed on
the 10th instant to his Excellency Sir John Young,
communicating to him the substance of certain state-
ments made to me on that day by Mr. Fish.

Your Lordship will perceive that, at the instiga-
tion of some of the Western Members of Congress,
Mr. Fish asks for the free navigation of the Welland
Canal, and the River St. Lawrence, and the improve-
ment of the former, and the freedom of the Canadian
fisheries, in. e7chaige for a reduction of the duties
on lumbr, salt, fish, and coal, and, perhaps, even
the aoolition of the import duties on the first three
articles.

" I observed to Mr. Fish, that the Western Mem-
bers asked a good deal, and offered very little. He
replied, however, that though lie would be last man
to tell them so, he considered that the navigation of
the St. Lawrence would be of very little value as a
competitive means of transport for the western pro-
duce of the sea. It vould be several years before
the necessrry improvements in the Welland Canal
could be ,ompleted: and the St. Lawrence itself
would nof be open to navigation more than four or
five months in the year.

"With regard to the fisheries, he thought tliat once
the import duty on fish wes rei noved, Canadian
fishermen would easily compete with' Americans,
because they-would>be fishing in waters with which
they were much better acquainted than the latter;



and ail their appliances, such as vessels, supplies,
and crews, could be obtained at a much cheaper rate
in Canada than in the United States."

At this time, the Canadian Government thinking
that therc 'was no serious intention on the part of
the United States' Government to enter into any
Reciprocity Treaty at al], feeling sure that the license
system bad completely broken down as evidenced by
the fact, as they say, that Her Majesty's cruizers had
not during the last " four seasons detained a single
American vessel, although it was notorious that
great numbers of United States' vessels were con-
tinually invading our limits, even after repeated
warnings, many of which were afterwards boarded
and found to be still unfurnished with licenses,'
applied through the Governor-General for the total
abolition of the license system, and that a sufficient
naval force should be sent out to protect the fisheries.

In forwarding these documents-to the Foreign
Office, in a lettei' dated the 12tl f March, 1870,
Lord Granville, after stating the course which the
negotiations had taken, then proceeds

"Meantime the negotiations for the renewal
of the Reciprocity Treaty have proved abortive;
while the British Governmnent lias informed that
of Canada that Her Majesty's ships cannot be
enployed in collecting payments imposed by the
municipal lav of the Dominion, and that Colonial
vessels should be fitted out for this purpose, one of
Her Majesty's ships remaining on the station, and
the officer in comand of that ship exercising
control over the Colonial vessels.

"To this, however, the Canadian Government
object, partly because if they are to enforce the law
at their own expense, they desire to do it in their
own way; partly because they claim from England
a greater security against foreign interference than
one vessel would afford.

"Their case is, that the United States by a
hostile system of duties is bringing to bear upon
then a pressure calculatedi to undermine their inde-
pendence, that their legitimate mode of defence
against this is by refusing to the United States
these fishing privileges, which were only conceded
to theni in 'consideration of that commercial inter-
course which they now refuse to continue, and that
in this just defence of their own interests they have



a right to look to England for protection from un-
lawful violence from a foreign Power, which is, in
fact, threatened by the New England fishermen.

With these views they propose, as has been
said, the abolition of the license system, and urge
that a sufficient naval force to prevent collision
sbould be sent ou from England.

"It appears to Lord Granville that, although
Canada might properly be expected to refrain from
the assertion of ber unquestioned. riglits, while the
renewal of the Reciprocity Treaty was under serious
consideration, she can no longer be called upon to
do. so now that the negotiations respecting that
renewal are broken off, and at the cost of practically
weakening those rights by their continued non-.
assertion. Nor, in bis Lordship's opinion, can Her

Majesty's Government properly or.wisely refuse ber
the support of such a force as may be sufficient to
secure the Colony against lawless.violence.

"If Lord Clarendon should concur in these
conclusions, Lord Granville would suggest that
Mr. Thornton should be instructed to conimunicate
them to the United States' Government, and should
submit the expediency of coming to an under-
standing respecting the amount of naval force which
the British and American Governments should
respectively send to the neighbourbood of the
Canadian waters, with the view of preventing
collisions hazardous to the good understanding
between the countries."

Further correspondence followed, show ing that
Mr. Fish had not altogether abandoned the inten-
tion of negotiating upon the question of a reduction
of the Taiiff, but that admission to the British
fisheries was to be a sine qua non. Mr. Thornton,
however, suggested that, in view of the withdrawal
of the licenses, "an adequate force of Her Majesty's
ships should be placed on the coast, with, if possible,
an Anierican force also, to prevent collisions and
the complaints likely to arise out of it." Accord-
ingly, on the 9th of April, 1870, the Lords of the
Admiralty, in accordance with the request of Lord
Clarendon, directed Vice-Admiral Wellesley " to
despatch a sufficient force to Canadian waters to
protect Canadian fishermen and maintain order, and
to instruct the Senior Officer of such force to co-
operate cordially with any United States' force sent on
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the sane service." And Mr. Thornton was directed
by Lord Clarendon to "apprise Mr. Fish without
delay of the intention there to employ a British
naval force in the waters of the Dominion, and you
will express to him the hope of Her Majesty's
Government that a sufficient force will be des-
patched to the same quarter by the Government
of the United States, with instructions similar to
those which the officer in command of Her
Majesty's naval force' will receive, so that both
may co-operate together for the maintenance of
good order."

In the meantime the announcement that it was
the intention of the Canadian Government not to
issue any more licenses caused a good deal of
excitement in the United States, and a Resolution
was adopted in the House of Representatives in
these words :-

" That the President be requested to communi-
cate to this House, if not incompatible with the
public interest, any information in his possession as
to the determination of the Canadian authorities in
the matter of the fisheries in the Gulf of St. Law-
rence and upon the coast of Canada; and whether
any steps have been taken for the protection of the
interests of American fishermen engaged in the
fishing trade on said coast, and securing to them the
privileges which they have heretofore enjoyed in the
inshore fisheries thereof."

In reply, the following Message, dated the 11th of
March, 1870, was received from the President of
the United States:-

"To the House of Representatives:

"In answer to the Resolution of the Hlouse of
Representatives of the 7th instant, relating to
fisheries in British waters, I transmit a Report from
the Secretary of State and the papers which accom-
panied it ; and I have to state that the commanding
officer of the naval steamer ordered to the fishing-
grounds will be instructed to give his attention,
should circumstances require it, to cases which may
arise under any change which may be made in the
British laws affecting fisheries in the British juris-
diction, with the view to preventing, so far as it may
be in his power, infractions by citizens of the United
States of the Ist Article of the Treaty between the



United States and Great Britain of 1818, the laws
in force relating to fisheries within British jurisdic-
tion, or any illegal interference with the pursuits of
the fishermen of the United States."

That there was, however, no intention on the part
of the United States to act in any very hostile or
violent manner, is evident from Mr. Thornton's letter
to Lord Clarendon of the 25th of April, 1870, in
which, after stating that he liad, in accordance with
his Lordship's instructions of the 9th instant,
informed Mr. Fish that it was the intention of Her
Majesty's Government to despatch a sufficient force
to those waters for the maintenance of order, wished
that the United States' Government would do the
same, he thus proceeds:-

"Mr. Fish replied that the Government had very
few spare vessels at their disposai just now, it being
necessary to keep an unusual number on the coast
of Cuba; he believed, however, that the 'Dispatch,'
a small revenue steamer, and the ' Frolic,' a paddle-
wheel steamer of about 600 tons, lad already been
sent to Canadian waters, with instructions to use
the greatest moderation and discretion in the main-
tenance of order at the fisheries, and to concert, as
far as possible, with the officers of the Canadian
cruizers and of ]Her Majesty's vessels.

" Mr. Fisli added that, if it were in their power,
the Government of the United States would send
additional vessels to those waters, and if I would let
him know the precise nature of the instructions
given to the Commanders of' Her Majesty's vessels,
those given to the United States' officers would be
assimilated to them as far as possible. I promised
Mr. Fish that if I should receive more detailed
information of the instructions given to Her Ma-
jesty's officers, and should be authorized to commu-
nicate it to him, I would do so without delay."

Nor, indeed, did Mr. Fish take any exception to
a Memorandum drawn up Sir John Macdonald, the
Prime Minister of Canada, and which liad been
communicated to him by Mr. Thornton, in which Sir
John states that, in accordance with an Order in
Council dated the 8th of June, 1870, it was intended
"that the system of granting fishing licenses to
foreign vessels, under the 2Act 31 Vict., c. 61, be
discontinued, and that henceforth all foreign fislier-



men be prevented from fishing in the waters of
Canada," further than to point out that this might
require some modification, seeing that the Dominion
of Canada had now been extended so as to include
a part of the coast on which, under the Treaty of
1818, United States' fishermen were entitled to fish.
And to this it was subsequently replied that it was
never contemplated to interfere in any way with
rights secured to United States' citizens by that
Treaty.

In the course of these negotiations Mr. Fish
suggested to Mr. Thornton that, in the event of
the Welland Canal, the River St. Lawrence, and the
fisheries being thrown open to the United States'
fishermen, he thought that probably they might
agree to the admission into the States oflumber, fish,
arid salt, duty free, and of cod: with only such a
duty as that Nova Scotia then would be able easily to
compete with that of the United States. On this
6eing announed y Mr. Thornton to the Canadian
Government they at first refused to'take it into con-
sideration, entertaining as they were, some doubt
whether the proposals had been made with proper
authority, but on a further letter from Mr. Thornton,
the question. was taken into consideration by the
Committee of Privy Council of the Dominion, who, as
a Minute of the 9th of March, 1870, put forward a
counter-proposal, in which they regarded the admis-
sion of a great number of other articles besides the
four proposed by Mr. Fish, stating they only were
equally bound to consider the interests of certain
populations of the Dominion of Canada, and they only
hoped " that Mr. Thornton would remind Mr. Fish
that the actual property of Quebec and Canada were
chiefly breadstuffs and animal, to which no reference
whatever was made in Mr. Fish's proposition." In
return for these concessions the Comumittee proposed
to concede the free navigation of the St. Lawrence
and the use of the Canals to the citizens of the
United States. On this proposal of the Canadian
Government being laid before Mr. Fish, that gentle-
man informed Mr. Thornton that he was hopeless of
carrying any measure unless the freedoin of the
fisheries were made one of the concessions; that for
his part he thought the opening of the St. Lawrence
would be-much more of minor importance, and that
admission to the fisheries was a sine quà non. The

Mr. Thornton to Sir John Young,
February 10, 1870.



case is very fully and fairly stated in a letter from
the Colonial Office, dated 8th April, 1870, and
which is in these words:-

"I an directed by Earl Granville to, acknow-
ledge your letters of the 23rd ultimo and 5th
instant, relating to certain communications which
have passed between Her Majesty's Minister at
Washington and the Governor-General of Canada
respecting the Canadian fisheries, and the. coin-
mercial relations between Canada and the United
States.

" In the first of those letters you request to be
informed whether, after its perusal, Lord Granville
retains the views expressed in my letter of the
12th ultimo.

"l t appears that Mr. Fish, acting under a pressure
from certain sections of the community, bas led
Mr. Thornton to suppose that his Government would
entertain a proposal for reducing the duty on a
limited number of articles, if the Canadians would
concede the free navigation of the St. Lawrence,
and admission of the United States' fishermen to
their fisheries.

" At first the Canadian Governiment, doubting, it
would secin, the seriousness of the proposal, declined
to entertain it. But, on receiving explanations fron
Mr. Thornton they have made a counter-proposal,
which is not, perhaps, entirely unambiguous, but
which seems correctly understood by Mr. Fisli as
meaning that, in consideration of reductions of
duty nuch more extensive than those which he
proposed, they would be ready to concede the free
navigation of the St. Lawrence, but not admission
to the fisheries.

" Mr. Fish replies, or is expected to reply, that
no seheine would have any chance of acceptance
with Congress ivhich did not involve admission to
the fisherics. But he appears to indicate that,
-with that concession the propused alterations of
the Tariff, or homething like them, might pass.

"With regard to the fisheries, Mr. Thornton
writes that it will be very desirable that an adequate
force of Her Majesty's ships should be placed on
the coast, with, if possible, an American force also,
to prevent collision and the complaints likely to
arise out of it.

"Lord Granville is glad to find his own viéws

r73) 2 A



in tis respect corroborated by those of Mr. Thorn-
ton, and he has no reason for altering them.

"It appears to him probable that the attitude of
the Canadian Governiment in respect of the fisheries
nay have had its share in producing that pressure
which disposes Mr. Fish towards a commercial
arrangement.

" Lord Granville sees no reason to find fault with
the Canadian proposal if viewed merely as a mode
of opening negotiations; but, on comparison of this

project with that approved by Sir Jolhn Rose last
year, he is inclined to believe that, if the Anierican
Government were to accept, with some modification,
the schedules proposed by the Canadian Ministry,
Canada might fairly be expected to open the
fisheries. It appears to him that the language held
by Mr. Fish points to the possibility of some such
arrangement."

In a subsequgg.t despatch to Lord Clarendon,
dated the 28th f March, 1870, Mr. Thornton
observes that, in an interview which he had with
Mr. Fisli, that gentleman had stated to him that no
further arrangement could be entertained unless the
freedom of the fisheries in Canadian waters for
cruizers of the United States should form a part of
it. And Mr. Thornton adds that-

"As on both sides there scems to be a determina-
tion not to yield upon this point, I fear there is no
chance for the present of any arrangement beiig
arrived at-a result which is to be regretted more
perhaps on account of the irritation which will arise
amongst American fishermen friom their exclusion
from Canadian waters than for any other reason."

We now approach another period in the history of
the Fisheries Question of more importance. In view
of the contemplated repeal of the licensing system,
and of the determination to exclude Anerican vessels
from the in-shore fisheries, it becomes necessary to
issue instructions to Her Majesty's cruizers on the
subject. Accordingly, on the 30th of April, 1870,
a letter was sent from the Colonial Office to the
Adniralty, which was in these terms:-

" In Mr. Secretary Cardwell's letter to the Lords
Commissioners of the Adniralty of the 12th April,
1866, it was stated that American vessels should not
be seized for violating the Canadian Fishing Law,
'except after wilful and persevering neglect of the



warnings which they may have received; and in
case it should become necessary to proceed to
forfeiture, cases should, if possible, be selected for
that extreme step, in which the offence of fishing
las been committed within three miles of land.'

"The Canadian Government has recently deter-
mined, with the concurrence of Her Majesty's
Ministers, to increase the stringency of the existing
practice, by dispensing with the warnings hitherto
given, and seizing at once any vessel detected in
violating the law.

"In view of this change, and of the questions to
which it may give rise, I am directed by Lord
Granville to request that you will inove their Lord-
ships to instruet the officers of Her Majesty's ships,
employed in the protection of the fisheries,.that
they are not to seize any vessel unless it is evident
and can be clearly proved that the offence of fishing
bas been committed, and the vessel itself is captured,
vithin three miles ofland."

And, on the same day, a telegraphic message was
sent by Lord Granville to Sir John Young in the
following words:- "Take steps to insure that
American fishing-vessels are not seized, even between
headlands, except within three miles of the.shore."

In the meantime, however, instructions had been
drawn up by the Minister of Marine and Fisheries
of Canada for the guidance of the officers in com.
mand of the Colonial vessels, in which the followin
passage occurs

"Jurisdiction.-The limits within which you will,
if necessary, exercise the power to exclude United
States' fishermen, or to detain American fishin..
vessels or boats, are for the present to be excep-
tional. Difficulties have arisen in former .times with
respect to the question, whether the exclusive limits
should be measured on lines drawn parallel every-
where to the coast and. describing its sinuositics, or
on lines produced from headland to headland across
the entrance of bays, creeks, or harbours. Her
Majesty's Government are clearly of opinion that,
by the Convention of 1818, the United States have
renounced the right of fishing not only within three

.Miles of the Colonial shores, but within three miles
of a line drawn.across themouth ofany Britishi bay
or creek. It is, however, the-wish of Her Majesty's
Government neither to concede, nor, for the preseit,



to enforce any rights in this respect which are in
their nature open to any serious question. Until
fuirther instructed, therefore, you vill not interfere
witli any American fishermen unless found within
three miles of the shore, or within three miles of a
line drawn across the mouth of a bay or creek wlhich
is less than ten geographical miles in width. In the
case of any other bay, as Bay des Chaleurs, for
example, you will not admit any United States'
fishing-vessel or boat, or any American fishermen,
inside of a line drawn across at that part of such
bay where its width does not exceed ten miles."

A copy of these instructions were forwarded to
this country in a letter from Sir John Young,
bearing date the 4th of May, together with a
Minute of the Privy Council, dated the 3rd of that
month, stating that they had been under considera-
tion in Lord Granville's telegraphic message of the
30th of April, "reguesting that steps might be taken
to secure that American fishing-vessels should not
be seized even between hcadlands, except within
three miles of shore," and that his Lordship should
he inforied " that steps have already been taken to
provide against the seizure of American vessels under
the circumstances above mentioned, and that the
instructions to the officers in command of the vessels
en gaged in the protection of the fisheries (copies of
which have been forwarded to the Colonial Secre-
tary) contain special directions on the subject."

A copy of these instructions having been sent by
Sir John Young to Mr. Thornton, that gentleman
imrnediately called Lord Clarendon's attention to the
apparent discrepancy between the instructions issued
to Her Majesty's cruizers in accordance with Lord
Grariville's letter to the Admiralty of the 3Oth of
April and those issued to the Colonial officers ; the
former stated tliat no United States' vessel should
under any circumstances be seized, unless she was
within three miles of the coast: whereas the latter
stated she might be seized not only if she was within
three miles of the coast, but even if she was within
three miles of a line drawn across the mouth of a bay
or creek which is less than ten geographical miles in
width.

Mr. Thornton thus expresses himself in his letter
to Lord Clarendon:-

" Having always felt that, as the Canadian



Government had determined not to continue the
practice of granting licenses to foreign fishermen,
the question of the right of the latter to fish in bays
within headlands, but without the three miles from
the shore-would be the most likelv of all others to
lead to disputes, I was very glad to learn that it had
been referred for decision to Her Majesty's Govern-
ment, who, I was convinced, would be inclined to
take the most liberal view of the matter. And,
indeed, I interpret Lord Granville's telegram to
mean that Americans are to be allowed to fish
everywhere, even within headilands, provided they
do not encroach upon the three miles from the shore,
except upon the coasts where they are allowedto do
so by the Treaty of October, 1818.

" But, in the instructions of the 12th ultimo, it is
intiniated that American ressels are not to be
allowed to fish within three milesof the shore, or
within three miles of the. enttrance of any bay,
harbour, or creek, which is lesu thmn ten geographical
miles in width."

On this being brought to the attention of the
Colonial Office, Lord Granville being of opinion
that, in the present state of feeling in the United
States, it would be expedient, if possible, to avoid
raising any question respecting the fisheries and,
therefore, to restriet the enforcement of British
subjects, as far as possible within uncontested limits,
on the 6th of June, 1870, addressed a letter to
Sir John Young, in which the following passage
occurs :-

" Her Majesty's Government are fully aware that
no step should be taken which should prejudge the
question what are Canadian waters, or should admit
the right of United States' fishermen to fish within
those waters except within the limits prescribet by
the Convention of 1818. But they do not abandon
the hope that the question of abstract right may yet
be avoided by some arrangement between Canada
and the United States, or that the limits may be
definitely settled by arbitration or otherwise, and
while any exception of this kind exists they desire
to avoid all occasion of dispute, so far as this is-
possible consistently with the substantial protection'
of the Canadian fisheries. With these objects they-
think it advisable that United States' fishermen
sbould not be excluded from any waters except
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within three miles of shore, or in the usual case of
a bay which is less than six miles wide at its mouth,
but spreads out to a greater width within.

" It will of course be understood, and explained
to the United States' Government, that this liberty
is conceded temporarily, and without prejudice to
the right of Great Britain to fall back on her Treaty
rights if the prospect of an arrangement lessens, or
if the concession is found to interfere practically
with the protection of the Canadian fisheries."

And, on the following day, Lord Granville tele-
graphed to Sir John Young in these terms:-

" Her Majesty's Government hope that United
States' fishermen will not for the present be pre-
vented from fishing, except within three miles of
land, or bays which are less than six miles broad at
the entrance."

In the meantime Mr. Boutwell, the Secretary to
the Treasury at Washington, had, on the 16th of
May, addressëd a Circular to the Collectors of
Customs at the various ports on the east coast of the
lfnited States directing them "to inform all masters
of fishing-vessels, at the time of clearance from your
port, that the authorities of the Dominion of Canada
have terminated the system of granting licenses to
foreign vessels, under which they have heretofore
been permitted to fish within the marine jurisdiction
of the said Dominion, that is to say, within three
marine miles of the shores thereof." Accordingly,
Lord Granville, in a letter dated the 7th of June
following, observed that Lord Clarendon's attention
should be called to the Circular, and lie observes-

"It states that the Dominion of Canada have
terminated the system of granting licenses per-
mitting foreigu fishing-vessels to fish within the
maritime jurisdiction of the Dominion, that is to say,
withiii three marine miles of the shores thereof.

" It will be seen by my letter of this day's date
that Lord Granville is desirous that the Canadian
rigit of exclusion should not be in fact enforced
beyond the three-mile limit. But the temporary
abaindonment of the right in practice is rendered
mnuch more difficult if the United States' authorities
put forth statements which involve the denial of it
in principle.

" The principle that the maritime right of a
country extends not only to the three-mile limit.



but also, in the words of Wheaton (page 248), ' to
the ports, harbours, bays, mouths of rivers, and
adjacent parts of the sea inclosed by headlandq,' is,
Lord Granville believes, not disputed by jurists.
And the United States are hence bound to respect it
in the present case by the words of the Treaty of
1818, in which they renounce the right of fishing
within three miles, not of the coasts only, but of the
' bays, creeks, or harbours of ler Britannic Majesty's
dominions in America.'

If the British right is not to be practically enforced,
it would seem very desirable that the claim of right
should be held in abeyance on both sides; or, if this
cannot be done, that the United States' Government
should be very distinctly made aware that Her
Government claim on the part of Canada that juris-
diction above described over bays and creeks which
was recognized by them in the Treaty of 1818, and,
according to the American writer already quoted,
rests on 'the generally-approved usage of nations
which forms the basis of international law.'"

Accordingly, Lord Clarendon, on the 10th of
June, forwarded the following telegram to Mr.
Thornton:-

" Take an opportunity to point out to the Secre-
tary of State that Mr. Boutwell's Circular of
May 16, 1870, respecting the Canadian in-shore
fisheries, may lead to future misunderstanding,
inasmuch as it limits the maritime jurisdiction of
the Dominion to three marine miles of the shores
thereof, without regard to international usage,
which extends such jurisdiction over creeks and
bays, or to the stipulations of the Treaty of 1818, in
which the United States renounce the right of
fishing within three miles not of the coast only but
of the bays, creeks, or harbours of Her Britannic
Majesty's dominions in America."

With a view also to prevent any misapprehension
in regard to the effect of the instructions now issued,
Lord Granville, who had now become Foreign
Secretary, on the 9th of July following wrote to
Mr. Thornton in these words:-

"I have to request you, in any communications
which you may make -to the. Government of the
United States on this subject, to explain clearly to
them, as suggested in this letter, that the instruc-
tions respecting the limits within which the pro-



hibition of fishing is to be enforced against United
States' fishermen are not to Le considered as
constituting an arrangement between the Govern-
ments of Great Britain and of the. United States by
vhich Canadian rights are waived or the United

States' fishermen invested with any privilege, but
only as a temporary direction given by the British
and Canadian Governments to their own officers, in
hopes that the question may soon be settled, and in
order to prevent any controversy arising on a sub-
ordinate point."

In the neantime, however, Mr. Fish had written
to Mr. Tliornton, on the 30th of June, expressing
the approval of the American Government of the
instructions which had been issued by Her Majesty's
Government on the subject of the fisheries. He
thus expresses himnself--

"In view of the claims heretofore presented by
Her Majesty's Gavernment, and which, as it con-
tends, are suppred by the law of nations and the
stipulations of ihe Treaty of 1818, as to the extent
of British maritime jurisdiction in the waters in
-which the fisheries are prosecuted on the eastern
coasts of North America, the President is pleased to
recognize in the tenor of the despatches and instruc-
tions which have been addressed by Her Majesty's
Governmîent to the Canadian authorities and to
Admirai Wellesley, a generous spirit of ani.ty, which
is reciprocated by the United States. Animated by
that spirit, he directs that Her Majesty's Government
be inforned that the description of the linit of
Canadian maritime jurisdiction contained in the
Circular in question, and which was adopted before
this Governnent was made acquainted with the
nature of the instructions which it was proposed by
Her Majesty's Government to issue, was used for the
sake of brevity in expressing the interpretation
which has been heretofore placed upon the Ist
Article of the Treaty of 1818 by this Government,
and not wvith the expectation of renewing a con-
troversial discussion upon the subject, ivhich, under
present circunstances, lie would sincerely deprecate."

In order, however, that there might be no mis-
apprehension as to the nature of these concessions,
Mr. Thornton, in pursuance. of instructions froin
Lord Granville, informed Mr. Fish, in a letter of the
21st of July, 1870, that the " instructions respecting

Mr. Fisli to Mr. Thornton;
June 30, 1870.



the limits within which the prohibition of fishing is
to be enforced against United States' fishermen are
not to be considered as constituting an arrangement
between the Governments of the United States and
Great Britain by which Cainadian rights are waived,
or the United States' fishermen invested with any
privilege; but only as a temporary direction given
by the British and Canadian Governments to their
own officers, in the hopes that the question .may
soon be settled, and in order to prevent any contro-
versy arising on a subordinate point."

Against these concessions to the United States'
fishermen the Canadian Government strongly pro-
tested ; they urged that, as the United States'
Government had voluntarily put an end 'to the
Reciprocity Treaty, matters ought to be restored to
the position in which they were previous to that
Treaty ; and that the exclusivc rights of the
Canadian fishermen under thie Tieaty of 1818:
should be enforced; and they.deputed one of their
body, Mr. Campbell, the Postm aster-General, to
come to England for the purpose of urging their
views upon the Home Government. The result of
Mr. Campbell's Mission to this country, so far as
the Fishery Question was concerned, was, that a
proposal should be made to tbe United States'
Government for the appointment of a Commission,
in which Great Britain, the United States, and the
Dominion should be represented, to define the
geographical limite of the exclusive fishing rights of
Canada under the Treaty of 1818.

Lord Kimberley also, in a letter dated the .11th
of August, 1870, to the Governor-General of the
Dominion, thought it desirable to explaiii at length
the course which had been taken by Her Majesty's
Government in dealing with the Fisheries Question,
and the reasons which liad induced thiem to limit
the exclusive righit of United States' fishermen to a
distance of three miles fron the shore, then follow-
ing the indentations of the coast. His Lordship
then proceeds:-

" The waters prohibited by the Instructions of
1866 are those within three miles "of a line drawn
fron headland to headland of a bay less than ten
miles in width.' It\vill be seen by inspection of
the annexed chart of Canada, that the conforma-
tion of some bays' is such that it is.by no means



easy to say where the mouth really is, and, conse-
quently, tliat disputes might easily arise, whether
that mouth was ten miles broad or not. It follows
that, with regard to the ten mile bays, the line of
prohibition is an imaginary straiglit line connecting
two imaginary points at sea, which again are only
determined as being three miles from points, which
are not themselves always determinate, on land.

SIt vill also be seen that, while the Canadian
fisheries occupy several thousands of square miles, the

patches of water which are within bays less than ten
miles broad, but which are not within three miles of
land, are conparatively of snall extent. They are
coloured red in the annexed map, and, on a rough
calculation, it would appear that the approximate
area of water covered by blue colour is 10,419
geographical miles, or .11,958 statute miles, and that
the approximate áres :of water covered by red colour
is 255 geographical miles, or 297 statute miles.

" Her Majesty's Government also had reason to
believe that a temporary concession on this point,
advisable in itself as a matter of caution, would
mitigate the irritation likely to arise in the United
States at the more effectual enforcement of the pro-
hibitions, a consideration which no person who
really considers the public interest both liere and in
Canada will deen unimportant."

In the meantime great irritation hiad been caused
in the States by the arrest of some United States
vessels, whicl had been caught fishing within three
miles of the coast, and by the warning off of others.
And a very violent speech on the subject was made
by General Butler, on the occasion of presenting
himself for re-election to Congress.

Unfortunately, too, another circumstance occurred
at this time, whiîch tended very greatly to increase
the existing excitenient. By the Treaty of 1818 it
vas provided that the American fishermen shall be

allowed to enter the bays and harbours of Her
Majesty's dominions in America "for the purpose
of shelter and of repairing damages therein, of
purchasing wood, and of obtaining water, and fori no
other purpose whatever." It seems, however, these
American fishing-vessels had for a long time been
.accustomed to put into the bays and ports for the
purposes of trading and ofprocuring provisions, salt,
ice, and other articles required for carrying on their



Sir Robert Hodgson to Lord Kim.
berley;.

September 7, 1870.

fishing operations. It further appeared that, in Augus
1870, a vessel, the " Clara B. Chapman," had, in
Charlotte Town Harbour in Prince Ed ward Island,
transhipped her fish totheBoston steamer "Alhambra,'
for conveyance to the United States, and had received
from her provisions and stores, under a permit from.
the Collector of Customs at that place; and she was
thus enabled at once to recommence her fishing
operations. On this coming to the notice of the
naval authorities, orders were given to put a stop to
the practice as being illegal. The Dominion autho-
rities also had given directions that it should not be
allowed to continue. On the other hand, the
Council of Prince Edward Island passed a series of
resolutions strongly protesting* against the abolition
of a trade which had been so beneficial to the
colonists. They stated that the practice was not
confined to Prince Edward Island but that it had,
.until a recent period, heen alIaoud in the Strait of
Canso, which were within the territories of the
Dominion; and that the New Brunswick Railway
had transported large quantities of foreign-caught
fish to the States. At the same time, they stated
that, having been advised by the Law Officers of
the Colony that the practice was illegal, and being
desirous of acting in unison with the Dominion, they-
had consented to prohibit the trade, although that
course would be attended with " serious loss to Her
Majesty's subjects of all classes, as well as to
foreigners engaged in the fishing business, some of
whom have carried on extensive transactions in the
island, with mutual advantage to themselves and the
colonists." In forwarding these resolutions, the
Lieutenant-Governor observes :-

I was induced to move in this matter, which I
considered clearly illegal, partly because I had good
reason to believe, that the Commanders of Her
Majesty's ships employed on the coasts of this
island for the protection of the fisheries, and who
hold commissions under the island's statute, 6 Vict.,
cap. 14, would not respect any entry by such vessels
at the Customs,,but would seize them and their
cargo and prosecute them to, condemnation, whieh I
afterwards stated verbally in Council, and partly
because the Dominion Government, having inter-
dicted and -preventd such practice, not only in the



Strait of Canso, where more especially it had been
extensively carried on, as also in all their other ports,
I conceived that the Governnent of this Colony was
bound in terms of my despatch of the 1st of June
last, wherein I stated it was acting in unison with
the Dominion Governnient, to pursue the same
course."

The information reaching the United States that
American fishermen would no longer be allowed to
frequent the Canadian ports and bays for tranship-
ping their ships, replenishing their stores, or for any
other purposes than those expressly nentioned in
the Treaty of 1818, Mr. Fish called Mr. Thornton's
attention to the fact, stating that it was an interpre.
tation of the Treaty vhich the United States'
Governnent was not prepared to admit; and as
Mr. Thornton was then able to pay a visit to
Sir John Young he offered to communicate with the
Governor of the ] ominion on the subject. All
Mr. Thornion's efforts to induce the Canadian
Ministers to alter their views on the subject failed;
and, on his communicating that fact on his return to
Mr. Fish, that gentleman stated that, if the rights
were persisted in, the Jnited States' Government
would have to take measures to protect themselves.
The ground taken by Mr. Fish was that-

He considered that the ' bays or harbours,' from
which, by the Treaty, fishing vessels were to be
excluded, except for particulars purposes, did not
comprise regularly established commercial ports
where Custom-houses existed, and the Treaty never
intended to exclude them from such ports, or to
pi ohibit tieir trading there. In support of this
argument Mr. Fishi referred me to the negotiation
of the Treaty which your Excellency will find in
detail in vol. vii. of the ' British and Foreign State
Papers,' 1819, 1820, and particularly to the Protocol
of the 5th Conference, held on the 6th of October,
1818, when the British Commission de a
counter-proposal of a fishery Article recorded
therein. In this Article a stipulation was proposed
that fishing vessels should be allowed to enter bays
and harbours 'for the purpose of shelter, &c., and
for no other purpose whatever.'

" In the next paragraph it is proposed that ' the
liberty of taking, drying, and curing fish shall not



be construed to extend to any privilege of carrying
on trade,' &c.; and further, that the vessels should
not have on board any goods, &c.

Mr. Fish argues that the British Commissioners
considered these fast stipulations necessary for the
prevention of trade; but the United States' Com-
missioners refused to admit them, and induced their
British colleagues to recede from their demands;
whence Mr. Fisi concludes that the Treaty, as
finally adjusted, did not intend to prohibit trading
by American fishing vessels."

Lord KimberleytoSirJohnYoung; On the receipt of these ccmmunications Lord
October 12, 1870. Kimberley, on the 12th of October, 1870, addressed

a letter to Sir John Young, in which he observed,
that whatever might be the strict effect of this clause
in the Treaty of 1818-

It was noticed in the following terms in
Mr. Cardwell's letter to the Lords of the Admiralty
of 12th April, 1866-'Her M sty's Government
do not desire that the prohibittn to enter British
bays should be generally insisted on, except when
there is reason to apprehend some substantial inva-
sion of British rights."

And his Lordship then proceeds to say that " Her
Majesty's Government are not prepared to withdraw
their own Instructions of 1866, and I have therefore
requested the Lords of the Admiralty to call Admiral
Fanshawe's attention to the passage which I have
quoted from Mr. Cardwell's letter, and to inform
him that the transhipment of fish and obtaining
supplies by American fishing vessels cannot be
regarded as a 'substantial invasion of British rights'
such as is contemplated by those instructions, and
that unless there is some further ground of inter.
ference than the Convention of 1818, and the con.
sequent enactments of 59 Geo. III, c. 38 (Imperial),
and 6 Vict., c. 14 (Prince Edward Island), he is not
to prevent the United States' fishermen from enter-
ing British bays for such purposes. If the Admira
should be of opinion that this admission of United
States' vessels renders it difficult practically to
enforce the law against fishing in British waters, he
will be instructed to report that opinion, and the
grounds on which he has formed it, and Her
Majesty's Government will then consider whether it
is necessary that any further steps should be taken
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for the more effectual prevention of encroachment
on the Colonial fisheries by foreign vessels."

A copy of this letter was forwarded by Lord Lord GranvilletoSir E. Thornton
Granville to Sir E. Thornton for his information, October 24, 1870.

and, in a subsequent letter dated the 24th October,
Sir E. Thornton was directed to be careful not to
admit Mr. Fish's "interpretation of the Treaty of
1818, as against the exclusion of United States'
vessels from Canadian ports."

The decision arrived at by Her Majesty's Govern-
ment as to the notification of United States' vessels,
although distasteful to the autiorities in the Do-
minion, seemus to have given great satisfaction in the
Colony of Prince Edward Island, for, in a letter from
the Lieutenant-Governor to Lord Kimberley of the Lieutenant-Governor Robinson to
23rd of November, 1870, we find the following Lord Kimberley;
passage November 23, 1870.

"The colonists are not a little gratified at the
result of the appeal nade by the late Governient
to the Secretary of State. Trade suffered severely
in consequence of the action which Governinent felt
called upon to take in August last, and the people
look forward with satisfaction to re-opening their

ports next summer to their remunerative and wel-
corne visitors."

Notwithstanding the measures applied by the
British Government to mitigate as far as it was pos-
sible the effect of the more stringent orders issued
for the exclusion of American vessels froin using
British waters, it was found that at the end of the
season 1870 eight American vessels had been cap-
tured by Dominion cruizers, and three by vessels of
the Royal Navy. These captures, the more strict
enforcenient of the British rights, and the repeated
warnings to which the Americans foind themselves
exposed, caused the greatest excitenent in the
States, insomuch that the President in his Message
thought fit to call especial attention to the subject,
and, after a series of observations of the most extra-
ordinary character, and which it is only surprising
should have been made by any one holding so high
and responsible a position, he thus proceeds:-

" Anticipating that an attempt may possibly be
made by the Canadian authorities in the coming
session to repeat their unneighbourly acts towards
our fishermen, I recommend you to confer upon the



Executive the power to suspend, by proclamation,
the operation of the laws authorizing the transit of
goods wares, and nierchandize in bond across the
territory of the United States to Canada; and, fur-
ther, should such an extreme measure become neces-
sary, to suspend the operation of any laws whereby
the vessels of the Dominion of Canada are permitted
to enter the waters of the United States."

He further went on to observe that a like un-
friendly disposition had been shown in excluding
American. citizens from the navigation.

The President began by stating that the course
pursued by the Canadian authorities towards the
fishermen of the United States during the past
season had not been marked by a friendly feeling.
He stated that it had beén "<the custom for many
years to give to intending fishermen of the United
States a reasonable warnin2 of" trespassing in
British waters, or, as he wam released to call it,
''of their isolation of the techuikil rights of Great
Britain." He heard that "vessels had been seized
without notice or warning, in violation of the custom
previously prevailing, and have been taken into the
Colonial ports, their voyages broken up, and the
vessels condemned. There is reason to believe that
this unfriendly and vexatious treatment was designed
to bear harshly upon the hardy fishermen of the
United States, with a view to political effect upon
this Government." He complained that the Im-
perial Government had delegated its powers to the
Colonial authorities, and that the latter had exercised
them in an unfriendly way. He also strongly pro-
tested against the powers which had been given to
the cruizers of seizing and searching vessels found
hovering within three miles of the coast and unpro.
vided with a license. The President also com-
plained that United States' fishing vessels were not
allowed to lay in provisions, purchase bait, or to
trade in any manner in British ports, but were
limited exclusively to the objects expressed in the
Treaty of 1818.

He further went on -to observe that a true un-
iriendly disposition had been shown in excluding
American citizens from the .navigation-of the'iRiver
St. Lawrencé, and that he trusted that the Govern-
nient of Great Britain would see "the justice of
abandoning the narrow and inconsistent claims to



which her Canadian Provinces have urged her
adherence.'

It will readily be supposed that these outrageous
statements did not pass unchallenged, and especially
by the Canadian authorities, against whom, in fact,
they were chiefly levelled. It was remarked, in
reply, that the right of Great Britain and the
Colonies to the exclusive fishing within three miles
of the coast was not a technical right, but one
which had not, and could not, be disputed. That
the systein of licenses and of warnings had been
abandoned because the American fishernien refused
any longer to pay for licenses to fish in British
waters, when they found that the risk of their
being captured was very small, if it were made con-
tingent upon their having been previously warned.
The complaint, too, as to authority having been con-
ferred upon the- Provincial cruizers of capturing
United States' fuhannen-when found encroaching on
British waters, muld hardly have been seriously
made. As to the charge that the United States'
fishermen had been prevented from purchasing pro-
visions, bait, and everything used for carrying on
their operations in British ports, it must have been
well known to the President when he delivered his
message, that it had no foundation, orders having
some time previously been issued both by the Imperial
and by the Colonial authorities to admit them to
these privileges.

Lastly, as to the free navigation of the St. Lawrence,
the President must have known, when he made the
charge, that no attempt had been made to interfère
with the free navigation of the river by the United
States' citizens since the termination of the Recipro-
city Treaty of 1866, althougli it was by that Treaty
that the right of free navigation had been granted,
and it was the United States' Government that had
put an end to the Treaty. It was, however, shown
that, practically, the free navigation of the St.
Lawrence, unaccompanied with the liberty of fishing
in Canadian canais, was of no value, the river being
stopped by the Falls of Niagara; and if the Presi-
dent means that the United States' citizens had no
absolute right to navigate canais made in Canadian
soil, and with Canadian and British capital, it was
contended that such a claim was quite preposterous.

It is difficult, indeed, to understand how a person,



holding so high and responsible a position as the
President of the United States, could have been
induced to make such extravagant and unfounded
charges, unless, indeed, there may have been some
expectation that negotiations for a Treaty were about
to be renewed, and that it would be well beforehand
to make out as strong a case as possible. But,
however this may be, certain it is that, towards the
end of 1870, negotiations were reopened with that
view; and Sir John Rose having been commissioned
to proceed in an unofficial character to Washington
for the purpose of sounding the United States'
Government on the subject, that gentleman was
enabled, in the month of February following, to
announce to Lord Granville that the United States'
Governient were prepared to refer all questions
between the two countries to,a.Joint High Com-
mission.

It is not necessary here ·ta e the steps that
were taken to bring the Co mmssion together, or
the various discussions which took place at their
meetings. Suffice it to say, that the Joint High
Commission, which consisted of five members on
each side, held their first meeting at Washington on
the 27th of February, 1871, and that one of the
first subjects which was discussed, after the usual
preliminary formalities, was the Fisheries Question.
It was discussed at length on the 6th, 20th, 22nd,
and 28th of March, and again on the 17th, 18th,
and 19th of April, and on the 22nd of April the
Articles so far as related to the Fisheries, were
finally settled.

At the meeting of the 6th of March the British
Commissioners at first proposed a renewal of the
Reciprocity Treaty as it formally stood, in return for
the fisheries being thrown open to the United States'
fishermen. The American Commissioners, however,
stated that the renewal of the Reciprocity Treaty
would, in their opinion, be so unacceptable to
Congress that it nmust be discarded ; and they pro-
posed, in return, that it would be more acceptable to
the United States to purchase the right to the in-
shore fisheries in perpetuity for a gross sum, and
that it would be reasonable to ask a provision
for the admission of fish .duty free. - Some dis-
cussion then seems to have taken place as to·the
supposed value ôf the in-shore fisheries, which the
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American Commissioners computed at about one-
fourth of the total fisheries, and General Schenck
valued the whole catch at 12,000,000 dollars, and
consequently the in-shore fisheries at 3,000,000
dollars; but from which he said large deductions
would have to be made for expense and risk. The
American Commissioners then asked whether the
British Commissioners were prepared to negotiate
on the basis of the free admission of fish, coal, salt,
and firewood; but this the British Commisioners
stated was a wholly inadequate return. The
American Commissioners then asked if the British
Commissioners were prepared to name a gross money
value, but the British Commissioners said that the
purchase of the fishery rights had not been con-
templated in their instructions, and that they could
not, therefore, offer any opinion on the subject.
Some discussion ensued as to whether the purchase
was to be in perpetuitI or for a term of years; and
ultimately it was !ormnged that the British Com-
missioners should refer home for instructions as to
whether they were to be at liberty to negotiate for
the purchase of the fisheries "in return for a money
paynent, or partly for a payment of money, and
partly for commercial facilities. The American
Commissioners said that they wish to know what
were the principal articles in which the Tariff was
required to be modified, and were informed that
they were cereals, root crops, lumber, minerals, and
mineral products;" but they stated that such an
arrangement would in their opinion be impossible.

On the 20th of March the subject of the fisheries
was resumed, when the British Commissioners
stated that they were now prepared to discuss the
question without any restrictions "as to the nature
of the equivalent that might be accepted for the
privilege of fishing in Canadian waters;" and they
invited the American Commissioners to state what
they proposed on the subject. 'The- United States'
Commissioners then stated that they did not "con-
sider the in-shore Canadian fisheries as in themselves
of any real intrinsic commercial value," but that the
principal object contemplated in their acquisition
was " to avoid cause of irritation between the two
Governments;" and that for this reason they-were
prepared to offer more than they were realIy worth,
and proposed to give a gross sun 'of 1,000,000



dollars for the use of the in-shore fisheries in per-
petuity. The British Commissioners asked if their
offer was accompanied with any traffie facilities; and
the Anerican Commissioners replied that they had
advisably offered traffie facilities in free fish, coal,
salt, and firewood, but. they found that they had
offered too much, and now withdrew that offer, as
the revenue from the fish dry alone was nearly
200,000 dollars. Some further discussions ensued,
as to the value of the in-shore fisheries, and it was.
agreed that Sir John Macdonald and Mr. Howe
should meet between that time and the next meeting
of the Cominissioners, on the 22nd of March, and;
discues the statisties. The British Commissioners,
however, before specially stated that. the sum offered
was, in. their opinion, wholly inadequate, and that
no arrangement could be satisfactory which did not.
include fish free.

At the opening of the Commissiarijum the 22nd of
March, Sir John Macdonald and Mr. Howe stated
that, owing to the imperfect nature of the returns,
they had been unable to arrive at any accurate esti-
mate of the value of the in-shore fisheries. The
British Commissioners thereupon suggested that,
under these circumstances, they would inherit, as a
fair equivalent for the use of the in-shore fisheries,
the admission free of duty of fish, timber, coal, and
salt, and the reciprocal opening of the coasting
trade. The United States' Commissioners stated
that it would be useless to entertain the question of
the opening of the coasting trade, for that Congress
would not consent to it. The British Commissioners
then proposed to substitute a money payment for
the opening of the coasting trade. But the Ameri-
can Commissioners stated that in connection with so
large a concession of duties they must decline a
money payment ; but they were ready to offier
free entry of mackerel, herring, and cod, free coal,
and free salt; and the admission of timber free of
duty frorm the 1st of July, 1870.

On the 25th of the same month the subject of the
fisheries again came under discussion. The American
Commissioners then:proposed the admission free:of
duty of coal, salt, firewood, and fish-oil, and of" al
kinds of fish, except those preserved in oil, as well'as
the remission. of duty. on all kinds of timber and-lum-
ber, from the 1st July, 1870. They puosed, iiow-



ever, to limit the right of British subjects to fish in
the American limits to the 39th degree of latitude
instead of to the 36th, as provided by the Reciprocity
Treaty of 1854. On being asked by the British Com-
missioners why they wished to except fisl preserved in
oil, the American Commissioners stated that it was to
prevent any question being raised by Italy and other
continental nations with regard to sardines, which
were subjected to a heavy duty as articles of luxury.
And, on being asked why they limited the fishing
rights to the 39th degree of latitude, the American
Commissioners stated that, between the 36th and
39th degrees of latitude, the coast had not been
surveyed by the Fishery Commissioners, and that
they were anxious to avoid the expense and delay
that would be occasioned by having to complete the
survey to the: 39th degree. They added that, as a
matter of fadt, 1huem were no fisheries, except of the
best, between the 56th and 39th degrees of latitude.
The British Commissioners, however, remarked that,
by drawing the line at the 39th degree, Canadian
fishermen would be excluded from Chesapeake and
Delaware Bays.

On the 27th of March the subject again came
under discussion, when the British Commissioners
stated that they found that the lake fisheries could
not be opened to American fishermen. The
American Commissioners thereupon observed that
the United States must consequently exclude lake
and river fish ; and they proposed that the abolition
of the duties on lumber and timber should date
fron the 1st of July, 1874. It was at this meeting
also arranged that the contenplated Tariff and
fishery arrangements should be for ten years
certain, with a two years' notice.

On the 2bth of March, the Commissioners, in a
letter to Lord Granville, stated that they had after
a discussion of several days brought the United
States' Commissioners to the following proposals,
beyond which they stated that they were iot likely
to advance ; some of the reciprocal rights of fishing
in Canadian waters, and in American waters down to
the 39th degree of latitude, except always, the reser-
vation of certain rights defined by the Fishery Com-
missioners under the Reciprocity Treaty of 1854 ;
the admission; duty free, of coal, salt, fish (except
shell fish an4Uh preserved in oil, as well as those



caught in lakes or the fishery waters direct),
fish oil, and fire wood, and the admission frce of
duty of timber and lumber of all kind after the
lst July, 1874; the arrangement to be for ten years
certain, and thereupon subject to a two years' notice.
The Commissioners add that, with the exception of
Sir John McDonald, they think that the arrange-
ment is, on the whole, a fair one, and that they are
sure that it is the best that can be obtained. The
objections to the proposed arrangement are stated by
Sir John McDonald in a Memorandum which he
drew up, were that the duties on coal and sait would
certainly be shortly abolished ; and that it there-
fore amounted to a cession of the British inland·
fisheries in return for the admission, duty fiee, of
fish and fish oil, and of lumber from the lst of July,
1864, which. he thought was not an adequate
consideration.

On the 17th of April folII, the Fisheries
Question again came under diosession; when Her
Majesty's Comniissioners stated that they had, in
accordance with their promise, referred to Her
Majesty's Government the proposal of the United
States' Commissioners that the United States should

to take the duties off Canadian fish,
salt, and coal at once, and lumber on the Ist of
July, 1864, in return for the privilege of admission
to the in-shore fisheries, but that they had been
instructed that Her Majesty's Government could
not accept their tariff advantages as sufficient
equivalents for the privilege derived, and were of
opinion that they should be supplemented by the-
payment of a sum of money to be agreed upon by
the High Commissioners ; and that should the.
United States' Commissioners be prepared to agree-
to that arrangement, they were ready to proceed to
discuss the amount. The United States' Commis-
sioners then replied, that. they were prepared at
once to say that they could not add a money
payment to the proposed tariff arrangements,.
and that consequent!y their proposais on the·
point must be considered as entirely withdrawn.
that this being so, and as it would greatly embarrass.
the United States' Government to equiva-
lent to a* money payment, ihey woul proceed to,
consider -the possibilityof an arrangement on the
basis of an equivalent in money. Theÿsjated that.
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from what had already passed, it would clearly be
impracticable to agree as to a money value ; and
they would therefore propose that, following the
principle already agreed to for the solution of other
questions, the val2 of the privilege of admission to
the in-shore fisheries should be decided by a Com-
mission to be appointed for the purpose. The
British Commissioner said that the proposal was so
novel, that*they must have time to consider it, and
also to refer home for instructions; but that in the
meantime, and without prejudice, they were ,pre-
pared to discuss its details. This being assented to,
the British Cominissioner proposed that the arrange-
ment should bé for ten years, to which the United
States' Cominissióners objected, as involving 'a re-
valuation at the end of that period, and they would
therefore prefer a settlement in perpetùity. . The
British Commigsanee also stated that they did not
think that it wuild be possible tô -come to any
arrangement whkh ,did not involve the concession
to the United States of free fish. To this the
United States' Commissioners objected, on the
ground that thé fish taken in-shore formed but an
insignificant portion of the total catch, and that by
granting free fish, the United States would not im-
probably be granting more than the in-shore fisheries
were worth. After some further discussion, and after
the United States' Commissioners had conferred
together on the question, they stated that "they were
now willing to negotiate on the basis of a limit·of
years, and althouglh ten years was far too shcrt a
teim, and also to consider the propriety of a re-
laxation of the Tariff in regard to fish ; with the
understanding that, if granted, the value of free
fish must be taken into consideration by the
Tribunal of Arbitration in assessing the :payment
in money, to be made in return for admission to thé
in-shore fisheries ; that is to say, that it should be
left to the Arbitrators to determine whether any
pecuniary consideration should be given in addition
to this Tariff advantage."
. Aftèr some further discussion it was proposed that

twenty-five years would,,be a sùitable period for the
duration of the arrangement, and that the Com-
missioners ¡shóuld, as in. the case of the Glaims
Commissioners, consist of three :members, -one to
be 'named byGreat Britain, one by the -United



States, and the third by the Austrian Ambassador in
London, and it was arranged that Draft Articles
should be drawn up.

The subject was further discussed in the Con-
ference of the 18th and 19th of April, and again ou
the 22nd, when the British Commissioners stated
that they had heen authorized by Her Majesty's
Government to accept the principles of arbitration
as to the money value of the fisheries, but upon the
distinct understanding that fish should he admitted.
free of duty. Ultimately, it was agreed that " fish
oil, and fish of all kinds, except fish of the inland
lakes and of the rivers falling into them, and except
fish preserved in oil) " should be admitted fiee of
duty. The United States' Commissioners also pro-
posed that fifteen years should be the term fixed,
but the British Commissioners stated that-they were
not authorized to consent to more than ten years;
and the question of the term offfears was postponed,
for further discussion.

On the 24th of April it was fnally settled that
the term should be for a period of ten years certain,
with .pover to eitier party at the expiration of that
period to terminate then on giving two years'
notice.

The United States' Commissioners then stated
that they hoped that provisions would be made for
the Fishery Articles to come in force during the
approaching fishing seasoîi; to wlich it was replied
that these Articles would not, of course, corne into
operation until the United States were prepared to
admit fisl duty frec, but that the British Commis-
sioners would give the inatter their best considera.
tion.

It was further agreed that the arrangements in
regard to the fisheries should extend to Newfound-
land, unless the Legislatures of Great Britain, the
United States, and Ncwfoundland should otherwise
provide.

Ultimately, the Treaty was signed on the 8th of
May, and the ratifications were exchanged on the
17th of June following. And the Articles which
relate to the Fishery Question are XVIII to XXV,
and XXXII and XXXIII. It may be well -briefly
to.state their provisions.

Article XVIII provides that, in addition to the
rights conferred,upon the United States' fishermen
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by the Treaty of 1818 they should have liberty to
take fish of all kinds, except shellfisl, on the coasts
and in the bays, harbours, and creeks of Quebec,
Nova Scotia, New Brunswick, and Prince Edward
Island, and to land on shore, coasts, &c., and also
on the Magdalen Islands, for the purpose of drying
their nets and curing their fish; and there is an
express reservation made of the salmon and shad
fisheries, and all other fisheries in rivers and in the
mouths of rivers.

Article XIX gives British fishermen the same
rights of fishing, and drying their nets and curing
their fish on the shores of the United States, down
t; the 39tb degree of latitude, with the same reser-
vations, however, as to the salmon and shad fisheries,
and the fisheries in rivers and the mouths of rivers.

Article XX provides that the places designated by
the Commissioners appointed under the Ist Article
of the Recipnouig Treaty of 1854, upon the coasts
of Her Majesty d minions and of the United
States, as places reserved from the common rights
of fishing under that Treaty, shall be still so
regarded ; and that if any doubt arises as to any
other places not so designated, a Commission shall
be appointed, as provided by the Treaty of 1854, so
designated therein.

Article XXI provides that fish oil and fish of all
kinds (except fish of the inland lakes and of the
rivers falling into them, and except fish preserved in
oil) being the produce of the Dominion of Canada,
or of Prince Edward Island, or of the United States,
shall be adnitted into such country respectively free
of duty.

Article XXII provides for the appointment of Com-
missioners to determine whether any and, if so, what
amount of compensation ought to be paid by the
Government of the United States to the Govern-
ment of Her Britaùni/Majesty for the excess in
value of the privilege'céorded to United States'
citizens under Article XVIII over and above the
valué of the privileges accoided to British subjects
by Articles XIX and XXI, and that the amount so
accorded shall be paid within twelve months after it
has' been made.

Article XXXIII provides that the Commission
shail consist of three members, one to be nanied by
Great Britain, another by the United States, and a



third by the Austrian Ambassador in London, in
case the High Contracting Parties should not be able
to agree upon a third Commissioner. Three months
is allowed for filling up a vacancy in case any should
occur, The Commission is to meet at Halifax, in
Nova Scotia, and each of the High Contracting
Parties is to name a person as its Agent, to represent
it in ail matters connected ivith the Commission.

Article XXIV directs that the proceedings shal be
conducted in such manner as the Commissioners
may direct ; and that either party may produce such
oral or written testimony as they think fit, with
liberty to the opposite Party to cross-examine, iii
case oral testimony should he produced by either.
Provision is also made for the production of the
original documents if required; and it is provided
that the case on either side shall he closed within a
period of six months from the date of the organiza-
tion of the Commission, the Gu imlsioners to give
their award as soon as possiluerwards. There
is provision also to extend tire period for three
months in case of a vacancy among the Commis-
sioncr8.

Article XXV provides for the appointment of a
Secretary and other officers, and for keeping accurate
record of ail their proceedings; and directed that
ail expenses shall he divided yearly between the
two Governments, except those of its Commissioners
and Agents, whieh shall be born by the respective
parties.

Article XXXII provides that ail the fishery
arrangements shall extend to Newfoundland, unless
the Legislatures of Great Britain, the United States,
or Newfoundland shall otherwise enact.

Article XXXIII provides that Articles XVIII to
XXV are to take effect as soon as the laws required
to carry them into operation shallihhve been passed
by the Legislatures of Great Britain, the United
States, Canada, and Prince Edward Island; and,
shall remain in force for ten years from that time,
and further until thé expiration of two years after
either of the High Contracting Parties has given
notice of its wish to terminate the sam'è.

Such then are the provisions of the Treaty of
1871, as far as they relate to the Fisheries Question.

In the meantime it had become necessary to tnke
neasures for the protection of the fisheries during
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the ensuing season ; and Admiral Fanshawe, the
Admirai on the station, wrote to the Admiralty on
the 21st of April, 1871, saying, that lie was about
to adopt similar measures to those taken by his pre-
decessors in the preceding year, but vith this addi-
tion, that the transhiprment of fish and obtaining
supplies by American fishing vessels was not to be
regarded as a substantial invasion of British rights,
and that those vessels were therefore not to be pre-
vented from entering British bays and harbours for
that purpose.

The Canadian authorities, indeed, had been very
urgent that Her Majesty's Government should
revert to the Instructions which had been in force
just prior to the Reciprocity Treaty coming into
operation, in other words, to the Instructions of
1852 and 1853. This, however, could not be done
without repealing the Instructions of 1866 and
1870. They ïherdhra proposed to issue Instruc-
tions nearly similr b, those of 1870, and a copy
thereof having been forwarded by Lord Lisgar
(formerly Sir John Young) to this country, Lord
Kiniberlev, in reply, stated that there was onê point
in which the proposed Instructions required amend-
ment, naniely, as to " the exclusion of United

States' fishing vessels from entering Canadian bays
or harbours for the ;" and lie observed that

the United States' Governient had remonstrated
against this exclusion, and that the Canadian
Government had already been informed that " the
transhipment of fish and obtaining supplies by
American fishiing vessels could not," in the opinion
of Her Majesty's Government, "be regarded as a
substantial invasion of British rights, such as was
contemplated by the Imperial Instructions of 1866."
His Lordsdip added that, ' if the iegotiations at
Washington should be, still pending when the
fishery seasoin commences, the enforcement of tilis
exclusion miglit serioislv endanger their success, and
cannot therefore doubt that your advisers will agree
with Her Majesty's Government in the necessity of,
at ail events, suspending that part of the Instructions
to which I have referred until the result of the
negotiation is known."

On the receipt of this communication the Cana-
dian authorities altered their Instructions, so as to
meet Lord Kimberley's views, thus, in fact, making

April 12, 1871.
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them conformable to those which Admiral Fanshawe
had already expressed it to be his intention to issue
to the'officers under his command.

I nay add that several Aierican vessels were
captured during the early part of the year 1871, and
whilst the negotiations were going on at Washington;
and although it does not appear that the seizors
exercised their power in a harsh or arbitrary manner,
it occasioned great excitement in the United States.

No sooner, therefore, was the Treaty signed, ii
fact, on the very day of the signature, the 8th of May,
1871, Mr. Fish wrote to Mr. Thornton expressing a
hope that, in the event of the ratification of thé
Treaty, Ber Majesty's Government would he pre-
pared at once to open the Canadian waters to United
States' fishermen, offering atthe same time that the
United States' waters shopld be thrown open to
British fishermen, and staiing adthough it was
not in the .power of the S fo admit any
article duty free without the omnclton of Congress,
the President undertook, in the event of his pro-
posal being acceded to, to- recommend and urge upon
Congress, at their next sitting, to pass an Act pro-
viding that any duties collected on fish and fish-oil
after the lst of July, 1871, should be refunded. In
reply, Mr. Thornton was instructed by Lord Granville
to say that Her Majesty's Government would recom-
mend to the Colonial Governinent to assent to the

proposed arrangement, and to throw open at once
the British Coloiìial avaters to the United States'
fishermen. At the saine time orders were sent to
Admiral Fanshawe to suspend the instructions
proposed to be issued for the protection of the
North American fisheries during the approaching
season, until the action of tjhe.United States'Govern-
ment in regard to the Treaty should-be known.

Not so, however, was the Trèaty received by the
Colonial Authorities. -No sooner did its provisions
becomeknowni, by the premature publication thereof
by the American -newspapers, than the greatest
indignation was expressed, more especially at the

·arrangements which it was proposed to make in
regard to the fisheries, and a strong determination
not to pass the Legislative Act necessary to give
effect to the Treaty. .On learning, too, that orders
had been sent to the Imperial naval, authorities to
suspend the operation of the inahtuctions for the
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protection of the fisheries, they energetically pro-
tested against such a course, and refused to suspend
the operation of the instructions to the Colonial
cruizers.

Notwithstanding, however, the menacing attitude
assumed by the Colonial authorities, Her Majesty's
Government were determined, as far as they could,
to remove any ground of complaint that the United
States' Government might have; and accordingly,
a letter was, on the 12th of June, 1871, sent from
thé Colonial Office to the Lords of the Admiralty,
by which their Lordships were informed that it was
"the desire of Her Majesty's Government that
during the suspension of those instructions, the
officers commanding Her Majesty's ships should be
directed, whilst abstaining from taking active
measures to enforce the exclusion of United States'
fishermen from the i»haries in question, to assist the
local authorities preserving order amongst the
fishermen, and to protect the Colonial revenue
vessels from being interfered with by any armed
force."

Orders to that effect were accordingly tele-

graphed to Admiral Fanshawe, and, on the 13th of
June, that officer informs the Lords of the Ad-
miralty that the following directions had, in
consequence, been issued to the commanding
officer of Her Majesty's ships employed in the
Canadian fishery service:-

" I.-The Instructions for the Protection

[The Memoranduín,-was not completed.]


