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cioî p~jlaiîîiitr. exr l if I lie alleged la1,t %viii ''e
.JoinSIalîtfor r> înov ai of this i.îuefroin theSrogt

touiof Norfoîlk ic the Il igli Gi n, dvfeîùlants lîauiing
liletI a(itN rat agaiinst the proluite b>în to aiiitîff.

~J. E,.îns for ilaîîîtiff.

A. . Saglt. oidefenlaîîi.

MAi1 î,, 1. -'Fvaîffidavxit lipoilî wie the miio on is
base-d i~uî~l'Yb pli il\if' sol ieter, aîîd 'it t liither î.4

31 ~ ~ 1 IlirOe~Va l1w tIi>. valiv or t lie c;Idleîlit oii-
tenin thît Hi d> a~4îlw is 101 a (ie 111ecIitsCN>'i-

lion, of sýoui allil dispsinîg 1in1(1 uî.lumrv nîdorsiand'-
inig; tlîatf ilt, iioi flot exeuedaeorulingtbo ilN Aii; thac

1114, dc<eîîe uit kîîlowî or jilîîprO\v Of t1ir octn. f thle
wvill ; that il wasi ol>tcne 1bv frand, uairpesnai nd, 

111dulli Iulm;e aidthat izit was muade ini breanl(-i of a eertain
agrorîtietî;do bx' 0;<, dce nd i bis lifetiinîe witlî one of

01te defoliî;nls u;>on blialf of and for the other defendants.
'lIl. ioafvi aLsoate, *tliat the 4Iue,;tions to lx. trie-d and e0--
termined-i are of sucli imhportance andî diffieult.v ihat tsan
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can bu miore effeci ualiv tried rrnd dliý,Iosed of in the Ilgh

Court of Justice thaur ii thle Surrogate Court.*'

Defurrdants oppose the recrrov ai of thecaue ird their

solicitor files an allidavi st~atini - tliat iu Iii, beliu the mat-
ters in queslîo oire sih tiratili ' cari bc roel tried in

the Surrogate Cou rt ; ie dot-; flot statc wirat tiruse matters are,'

treitirer afiirruiug nor dcrriirg tirai tire questions' are as set out

in tire arildavit of plinIfl-fs solicitor. 'fli valuation of tire

estate. aueording tg tire1 > hcdurle [lied, ý stiteri at $2.150.

Section 34, sub-sec. 2, of R. S. 0. 1891 cii. 59, provides

that " no cause or proceedng slhal bc s0 rcnioved uruiess it is

of suei a nature and of smrci importance as to render it

proper lirat tre saine sirouid bu witirdraw'ni frorîr the jîrrisdic-

tion of tire Surrogate Court anr isd of by the lligh

Court, nirr titrless the property of tiru decu exrcueds $2,000
iri vaitue»ý

AmUli naliriiiery is provided by tire Surrogate Courts Act

and IluJes for tire trial of issues suîci as tis. and 1 tirink all

suri c sussiould bre left. for trial in tire Surrogatu Court

winicir do flot cieariv andi byorud reasourabie question fail
witin tire above section.

lIo%\ eau it bu said [ront tire forugorng allidavit that thiS

caruse Îs of sueli a nrarture arîd importance that it should be
wiîirdrawn frontr tire Surrogate Court?

Tl'ie iasi aileged grouird of opprositionu Ib deferidants rnay

be discardcd untireiy, as tirat couid forrn no groird for witi-
holding irrol)ate arrd tire otîrurs are sirniîui tire usinaI ques-
tions thrrt are preseriwd in alinost every issure of this sort;

aini threre are no fnrels eorrneeted witlr ans' of tirese uluged
issuecs set oint in (Ir nietI in tlie uruterinri, upon wiuciî 1 ean say'
this particular car -u of " suli a nature arnd imnportaince"
fîrat render, il- rerovmaI Îlnt tire Iirli Court proper.

1 tlrink flie Court nmust bu frrrnislred witli tire facts con-

iuected with cadi caewien applicaions of this sort are unade,
tu (Trahie ai cilar coniclwusion tira it conres witlrin tire sectioni.

1 hanve tire iess hesîtation in rufusing titis application, riS

lire amountf invoIved is so near tire statutorY limit; otherwise

1 irighî-lt giv.e tire appiieant an opportunit.y of supplemunting

lits mnaterial.

'\iotion disrrissnil wiîth costý.



MEu IIAN7 'I A as N th 'I£LI.I\ t

I tu\. .1.JANV\I<\ 1,>tl, 19U6.

TRIAL.

I.-t.bj!l/ of JrùjiJth i, I/e'of IlulhnH!y--

J. W' frlte agent 01. (lefenidants. l'or the puritose- Of
buyingt. ta king eare of, anîd shi pping liv~te and dressed hogs
ini wd about the viillage of Wîalvand town of Leaamîng-
ton. in the county of Esx

M. IL. llodi Windewr and \'. T. Easton, Levamington,
for plaintiirs.

X. 1I. t'huîke ixK.. and R1. L, Ciosîh'li I ieitinii, for
defeiinns.

BRIT'îuN. J.:Ieetaî '~eal, 13leniteini. \Vither-
Sutd. ai thie Uine of thei Wrn'.actionsî in quiestion, resided at

Wltatlx .Piaintifis liad a brantit at Ljeainington, and a
suIt-agenc t' a heariey. 1)efendaniiî t lirst sent inoney

ditol Wtt uterfolur c4mêm'tttes il n ut sent il expres anti
'.omuhet iîn o the lia tk l'tr W' i herfurt Witherfd used Io
gel t iew nonex' front t he batik pon ]lis tîwn chique, and a t

énwt - ii' aiee't a is oveud rawi . lThe a (et oinni wiHh i janini
Ca mf~wa- openeti on i8t h I eelltr 102. Wîitherford thid
gotl $7,O fu'în dî'feîidaîîant id diositeil ît wuit plaîntiffs
tuini hi- iln vedit, and drvw' eitettlî'. iiuti . So far as
appears Ihis aeeonni a nol (,>tined 'w'n untëi ahtî 1011h F"ob-

ruari m >î:t wieî I eît aîs anl on'tlu'aft of $58x. Tlhis was
paid, aioltip ie (otint enMt tîîte, and fr'îît %mrit 1903. tiu.

1ra1" ( 'i is titi'fo Witt'î'tiî'i it gel wha ua l antei andt hîave
tue, oîriîi 1aid Ilhi' s tîaw ing. ltrouglu itiailîtM uf.tpon
defîitauî fr :111y leltif hlne.
On 201h iu oît'inWmî' N& 1 1bt(lltalul' gm e l piainijit'

iltanaiig4 i vt' n a i ig 'iii eer asfliws:'Pes ai

E. J.Wi ihrfoî' ' l tieî1î lu) l'a îneî"t foi, b'.e antidr'e
iîg' eieli ei ad drttw ont lis fori tilt alîonnl aI "igit vai

Thte m %"'tunt s cu lei iiil I (ttu Septieme' 1904,
wîe il im wa vo'.tit awîî n file a moutîlof $C)(50,20. On fhat
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day defendants notiiied Mr. Burns, plaintiYs' thien mtanag(e:.

at, beamington and Wheatiey, tliat Witherfor<l had
"skipped," and thiat no more of his cheques were to bc paid
by plaintifrs, an([ no more were paid. ýNone, su far as ap-
pcars, were presented after tliat date, although on tîmat date
and before notice one for $85.25 and une for $46i.95 liad been
presented and paid.

Plaintiffs never iiîotified defenidants of bow rnoney was
paid, ani defeiidants, always had their aceounting direct with
Witherford. The drafts were always 1)aid, drawii by Wither-
tord thiruuglh the bank. Therc was a settiemnent between
Withierfurd and the defendants on I 8th Augrust, 190-1, and

no0 questioi was raised by' thier of their not beiug liable for
aiiy of the muiney paîd by plaiiîtiffs on anyv eheoque of
Witherford. Thc comparativel *y small amouint of huiess,,
donc after 18th August, 1904, "p to lOth September, was"
preeisely the sanie as before.

On 8th June, 1904, plaintiffs sent un Witherford's draft

for $1,002.50 on demand; ou 15itl June another for $1,00.2.50
on deiianid; on 3oth j uneanother demand draft for $2,205,50,
but this was drawn lb v Eý. J. Witherfurd, per 1). Gý. Scott,
nager, iopon defentsitt. On 1'Jth July anotlier at sight

fur $2,20,5.0; on 26th J uly another at sight for $1,503.75;
on 30th Jul ' anothier wt siglit for $501.25; on iitli Auguast
anothier aI sîgght for $902.25. Ail these were paid ini due
C 1ourse, upon presentation.

On 31st August anuther draft was sent on by plaintiff-;
Io defendauts, drawni lw E. J. Witherford at sight, for $2,00:1.
Th'lis wa.s rofiused antI protested, but paid by defendants on 8thi
September, and the vosts of protest were also paid. At that
time defendfamis were eoîmiouing Withcrford as their agent.

Up*omi the whiole evidenee, 1 think the real agreemuent be-
t.ween plaintiffs and defendants was ' that; plaintiffs would be
the custodians of rnoney to bie given hy defendants to Wither-
tord for the piirpose of buying Iiv e and dressed hogs. It
was a matter of convenience to defendants, ami apparently
01 not; very machi profit to plaintiffs. . . . It neyer ws
iii my opinion, within the contemnplation of def(-ndants to

ask the batik to keep an eye npon Witherford's expenditures.
'The i-neaning is that this noney was to go to Witherford for
the parpose of buying the hog-s, and thaï. the general places

andi persons where andI fromn whoni hogs were to be boughit
were farms and farnerq.



.1 feel quite sure that it wva. open to \Viherford, and that
he would have defendants' sanction, to buy from any one who
had the animals, either "live or dead.- The letter writien
by defendants îs, in gencral teris. intended to cox'cr just wliat
defendant Sterling said in his cx idenc, and was flot in-
tended to rnean that the bank was to find out exactly to whorfu
the inoney wfl5 leiiig paid and wlîat à was being paid for,
except in a general way, and that the drafts mighit be inade
by Witherford instead of by the bank, as the literai interpre-
tation of the letter would make it.

Taking tbis view of the wlîole mnatter, it seeîni to ine that
defenidant- must bie lîeld indebted to plaintiffs for the pay-
ment of the Witherford cheques. Jlaîintiffs have actedl in
perfect, good faith with defendants. Nothing cisc is charged
against thnrn, and the dealings sîtice the letter are ini no re-
spect ditterent froîn before. .No objection was inade by de-
fendants on any settiement with Witherford, or in refusing
any drafts paid by him in favour of plaintilîs -until the re-
fusai of the $2,005 draft, whiieh was subsequently paid. De-
fendants, therefore, recognized Witberford as tlieir agent,
and th v wre rosponsible for what lie did as hetween him
and p1aintIl'-.

Il is not a ease ia whichi defeadants were guaranteeing an
indebtedness of Withierford. It was fluxer intended that
Witherford should bc a delîtor to plaintiffs. Defendants
reecognized themselves as debtors, and expected to pay thiat in-
debtedness M' hon drawn iipon for the ainouit, of it. That
sem.ns bo bc elear bv their aceepting, drafts when inade by
Witherford.

I'pon the wholc case, 1 think that defendants are liablo.

Judgment for plaintifrs for $6550.33, with interest and
coats.

(U.ARTWRIGIIT, MASTER. ,JANt ARV 1l6Tlt. 1906.

CHAM BERS.

WllV'rIGT v. ROSS.

Venue- ehaqe IVovisîopi s of ('on/ractf as Io Place of Trîal

Mot ion lie df4endans to change flho venue from St.
Thomas to SÏ. C('atharinîes.
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The statemnt of claini alleged that plaintitfs cntered
into an agreemnent iii writing with defendants, dated 22nà
June, 1905, to bux' certain înachinery, for whicli they gave
7 prornissor 'Ivlote-, and a chattel inortgage; that the nia-
chinery was furnislied a rnonthi later than the contract pro-
vided and that when furnishied it was entirely useless. Thle
claim was to have the agreement, notes, and chattel rnortgago
delivered up and cancelled. Ijefendants' hcad office was situ-
ated at St. Catharines.

A. C. MeMaster, for defendants

R. UJ. MePhersoni, for plaintiffs.

THE MýASTER :-Thc( agreement in question is under seal,
and cotitains the following provision: "<In case any litïga-
tion in any court shall arise out of this transaction, or on any
of the sectirities relating thereto, it iz agrrcd that the trial
shall take place in tiie county wlîcre the heail office of the
company (defendants) is located, or elsewhere as rnav he
determincd by the company."...

It is argued that these Wlords do not apply, because this
action is flot based on the agreement, but on the assertion that
no agreemnent was ever entered into binding upon plaintiffs,
who are tlierefore entitlcd to ask for reselssion.

To this vîew 1 arn unable to accede. The action here rnust
*be said " to arise out of this transaction," for the whole of

the facts leadîng up to it mnust bc gone into at the trial.

Unless plaintiffs werc asking cancellation on the ground
of neyer having signed the agreernent, or of their signature
having been obtained in sorne way by fraud or under duresa,
&c., 1 think the clause would govern, and oblige the venue to,
bc laid at St. Catharines....

[Ileference to Greer v. Sawyer-Massey Co., 6 0. W. P.
594; Goodison v. Thresher, il>. 20; and Printing Co. v.
Sampson, L. R. 19 Eq. at p. 495.]

There is no allegation hcre of .any other reason for the
action than the faiîure~ of the machinery to satîsfy plaintiffs,
and they must be held to their solernn covcnant.

The order will issue as asked. Costs in tf c ause....



iJiVSIUALCOURT.

BUCK v.PACI \U\ILFl< IL. \V. ')

Rn ilua y-liit jury I< o îu tN'yjee lufot on

. litghl (' Olliiit/ oil Noa of ofttti Iidu /.1117Y

-New Tri il.

Mot ion 1 et defIendida n io o t "t ide vet'ttbi ct iin tu agt ien t

for plaintiff for $500J datnagceS and eost' ii an tut ton for

negligeilce resuling ininîtjuries' to plattîtill. t ricd lieLore

BRITON, J., and ai jUry iit Miiond (u o clistiis thle ation

or for a new trial.
Plaintiff, a voung Nvoiiîtati of 23, w'as a incgtrl a

traiti of defendaîît. fron Gunelpht J1unction tu M ilton.\Vet

the train left tittelpili Jutîctiotii 41 hiakes-îtîa c-alleti out titat

Miltotn wtis the tiex Statitoit, anti Whleî the t iini stttpped or

siow cd n p ai thle G ranid T ru t tk t ia ti ond, I efo rt rýeacli iîil

Milton, plaint iff, tinng M il ton liad Iteen re Nlven'tt ont,

oit thle car îp ai ftrnii. antd, thle x e.'t ibi It il oui lici nç openi, a ut I

the train gi itîg a joli. tîte piaitiit was tlirttwt fron te plat-

form to the gronnd andl inju red. I t was shewý\ii titat plaint iiff

kuew thaï; thle practiee w'as tit cati out Mitn'agitii heftîre

reaching thaitt station, ani it lid îlot heeti calleti otut wlieti

plaintiff we t oti the plIat forta. 'llie follo-wintg weýre itle

questions put tb tc jury, witli tfieir answers: (1) \Vere de-

fendants gruilty of atîv tegifigetice in respIeot t plaitîtilf als a

paissenge«r on train No. 1; oit thle eveni ivg of 121 h Selîteinler,

190-1? N'ez ( 2) If si). wiîit wias tliait tiegligetiee? For nutt

fave the door of the vestibule properly' closed. (3) WVîs

the negligetice(, i f vou find aiiv, the cause tof thie aceitlett t o

plaintîil? Yes. '4) I)id the train on thte oa in tutîes-

lion ucone to ai stopi at or nviir thte distiitt~eiapir in aup-

proachiing Miltont, or at aîîv point after leaviîîg G iitepit .1 onc-

tlion anld hofore the ciethiappened ? We bei~ethe tratn

did stop. .'» ) 'ttld plaint iii, k' theeseoti reisoutalîlc

Carc, have atîide te iident tu lier? Bielievýiîg il, wc dIo

titat slite %wa jolted off 'air, haut tio tinte to exercist' cure.

Sh irley I)enison, for defeudants.

W. E. Middletouî and W. 1. i)uck, Milton, for piaintilT.

The judgttent of the Court (BOYD, (t,, ST REET, J.,

MABEE, J.) wats delii ercd b 'v

BOND, C'.:-The jury have found titat plaintitt was

injured hîy the negligent e of deedttand that the

BUCK r. CANADIAN PACIFICI le, il . Co.
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door of tuie vestibule was not properl elosed. 'lhis îuav
be connected wih di other finding, that whcn on the
steps at the opuned door of the vestibule plaintiff was
Jolted frntu the uar by îts sta rtng after the stop. But
there is a i n k w~autim ug shev thlat plaintiff %vas properiv, at
the door of the car. This tiglîIt be, if what oeutrrcd arnouiit-
cd to an inv~itat ion to ai iglît ; and there is ev idence to war-
rant sueli a linding; but tie jury have flot so expressIv found
ani tbis creatc.s sti h ait uueertaintv as 14) ieav e thle action
realiv lumdeîeruîieî. Ai i tirai eaul b (loue is to direct a new
trial, with costs to tlie uitiurateiv suceessfi party. The ves-
tibulle <jue'-t ion, s raiscd ini t be record, and plaintiff iay

arnu by aking a iluore expi icit striteutent if so advised.

lANURY It, 1906.

D)1VISIONAL COURT.

C(>JELAND1-CHIATTEIISON CO0. v. BVSINTESS SYS-
TEMS, hLMITED.

.Pludiq Sub'iea of 1uIiaii-Joînder- of Canses of Aclion

frînyemen outf Severa I Patents for n vent imi,-Company-
k roinqs belore Iuoprtin TilSario f Jssuc,ý.

Appeai in defendants froin order of TEETrZI, vî, J., antle 42,
iipon a nda îu rssapa fromt an order of the Master in
Ciambers, f) 0, W. IL5. The order appealed against
dirceýied t luit a separale rec ord be mtade iip anrd a separ-
ate trial hîad of platintifsr' dlaim for infringeurenit of cer-
tain patents of inventiin, but ieaving tire other dlaims in,
the aetiou lu he tried toehe,îz.. claînis for libel, conspir-
acv. eIe.

G. Il. Muner, for defeudants, coulended tbid lucre should
bc a further- separation of the issues, or Unit some of the
daims should bu excluded.

W. E. Raney, for plaintiffs, contra.

Tirn COURT (BoYD, C., STREET, J., MABRE, J.), ordered
that the appeai shouid be disrnissed, upon plaintiffs undertak-
ing to abandon the personal lîbel dlaimts.
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CiiAMI3ERS.

ROYAL CL~"'~l O. v. HAMILTON CATAILX("L CO.

VcCnut linfte- om i oi iP,ý - jlace of leside'nce -jlc

lloin b 'v t lefinda ii tIi tii can ge il iv venlue f roii i o roIl t

to Hîaiiu[tonl.

W. E. M Niddileton., for alefeîidaanis.

I3rîtioî Osier, for plaintitfV'

TiUE MXTR rn thle st ateient of elijni il t apîîeàr.s

tflit -the plainnîits aire dlî îicorporated (olpiie oin,

businecss througliont ilie I)niniiiî oif C anadla, aini lavîuî
their liead otiet at Montreai, and thie defendants aire dailv iii-
corjioral ilon u l ihavinig tuir lieaid offic e att Ille cit v of

'l'lie acttuio s tn 2i aaireei tts in atde 8 a id t; veaIrs aîgo for

the pîîrelias t'. certa in mîaciere' v froan îlauîtitIs.. Tlhis

wvas deliv erei ait i laiîinîî lo aefeidauits. w ho did not lind
if satisýf-itor ' v.After mianiliv frîuitlesa atteiipts Mi set tleiret)t,
th1is afotiîl wîis beguin tli May, 1,903.

lI'lie stateiielit oif defenee alleges thiat plaint i ls tli( tnt
perforîîi Ihliir contraet. ( aiong ut lier dIefences> amih de'-
fendanits vount erela i ii for $100,000 ii mages resulItinlg frcini
such failitrcs o11 the part of plaint il'-, aind for loss aîceasioned
ro defeilants 1)' their consequent inabil ity to perforai t lieir
conti'iael5 Nitli tiîcr custoiners....

The eause of aet ion seems fi> have airisen at 'Hamilfon.

It is tiiere tuait defendants reside. so fir ais companîes cari
be said o haivi a residelîce, w hile ila int itis in the saine w ay

e id n the fli rov~iiît tif Qîee.On tIiis gronnd. ais wel l ais
on thuat of preponileranee of coîlveniemîce, iii \'iew\ of flie aille-
gations iiiftle coufntcrclaii as well ns in flic >stvinent of de-

fence unit flc elaini, t ie def'endlants airgue tlmat file motion
sholdh suc ed, lvÎiîg orn - . S.askateliew'in Iand and

Ilocsea (o. v. lxeadleY , 9 0. L. Rl. at p. .561, 5 0. W. R.
449. . . .

In the pmcsc4(nf case the dlitiemence b)etwcen rporoiito and
Ilarnilfon ig not on its; face, in an *v serions sensée, of îiport-

auîceý to plainifs.ý wllilc if wotîld aplîcar from Mr. Iakn'
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t tUd i WAI l> ataiit ofj great rinon ience lo de-
fetîa n - li i' brngh froa Iliiillton re aý, their oflicerý,

and'tr atî. w uldUvlit"~aî wite'~~. l'Ths might, re-
~~~'uit ~ ~ ~ ~ ~ ;1u ii ýetn ubî enînî'~e îden dlanger. .Xny

arguaient, agatt 1itii fo111n-eAl on elav is met hý tUle
fau t o Mnl 0a pi on, f'r' -j. thun Ili , iî

I llati bit l sctutime ontit artit there ilsnobj-
onOt lit htor of ll-oftetiai. 'l'hsi, j eoýpeetialI so

In ;il il re.

b have tUe, trial ao lâianîwn "Hicî 1 take m bethe efet ot

~tîontiiiM r I aw in ifatidait iled ta suppjo)rt of tlitis
motionrand flite1ntrovertcd iil ifs , stîîtct as tl i t, 0

lh 11 1 tr a~ uît 1 wii ti 1i tU we

lai' and inonv<>iteefcî iA wv forcibi set out Uv Mfercdth,
., iîî 11w 'alx a at pi 5 aid -Î59 of 9'0. L. IL.

NI ui... JAN 't'RV 19Ttt, 190n.
CHAMBERS.

iljo iîtsilrl ('mé <)nkr-, "'unzIémuy .pfiîi>n-husof Al)p-

Jlrin Acliec D ti. l

fit uf redtr f<ite t1inter. lte ougror, anadniîs

W, 1. $n~ iifortueapplicant.

C. 1»(),îr- tUeexctos

Mml J. :-' sl for tUlt applîealiî theo ass'ignoe for
tilt loiioneit of crueditors of hantr Hnter the youingoir,alge
titat one, of tu principal ubjeets, ho Uad in vini obtattuîtîg,

anadinstato ordier waot attaek tUelae of the prop-
,Trty% glîca byý tUehé ctrsIune anti Galriîik in the exeu-

II. r iiiiieri ili e te îw last, for a terni of' 10) vers
llwp.~ titi' amuît ant, as tUe gencral aissignee under flice

haaut , [ itesan >;ttis uipon illî application as tUle
a'sigor w nld Iai h if tUe mItitin i du Uv\ imii, blit
i an f oi io ta t tIii i, o au' ta1 foir adiilta ion 110
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a sunîflliar,% appli( ation, and the q1uestions arising (ail only be

ýr1rl eturmained ini an action. Thle assùr ce mnav have

Iea\I- (if neesr)to bring an action for administration,
;il Weil as for sîich special relief as lie inav be advised Io

dlaim. This mnotion was a proper step for hini to take, and

thie costs of it may be costs in the action, and, if none is

brought within 30 dlay-., the motion will lw refused without

ANGLÎN, J.J NUARV l9îii, 1906.
W EFK LY COURT.

EDD)Y v. BOOTH.

Fa rtUes-Action for Iiiju net ion-Inc rferenee irit/ Supply of
'Water-Naviga'le Strearn-<'oiflictiing Leases [rom I)om-
inion and Proviicîul Gurveru mca/s -A flore ys-Geeral-

Necessîty for Consents-Scope of AcionL.

Motion by defendants to stay or -dismîss the' action for

failure of plaiintîiis to hrinig in the Attorney-Greneral for Can-

ada and the Attorneys-General for Quebe and Ontario as
parties, pursuant to an alleged order or direction of BoYD,

C., and on the ground that without these parties the action
,hould not he allowed to proceed.

Vie action was hrought to restrain the defendants froin

prosecutjing certain w'orks upon the Ottawa river, whielh, as

plainitifrs alleged, would unduly interfere with and lessen
thie supply of water to whieli thev elaimned to be entitled as
lessýees of certain water lots frô*n1 the goverfnînent of tht'

provinlie of Quebee. Defendants claimed the righit, as lessees

of thie government of the Dominion of Canada, and acting
with the sanction and approval of sueli government, to pro-

reed with the nndertakings te whichi plaintiffs took excep-
t ion.

G,. F. Shepley, K.C., and A. B. Avlesworth. K.(., for

1. F. llelli-nuth, K.C., and W. Nesbitt, K.C., for plaintiffs.

ANGcLr-N, J. :-The action came on for trial before tiv:

Chandiorat Ottawa in December. Hie then expressed the
viwthat it would not be possible to do complete justice

or finýaiIy.\ t dispose of the rights of ail parties intered-.ed
unless fln' Attorncy-Gencral for Canaida were mnade a party'
to the, librgationi. Hie is, also reported to have stated that
Ilif the Crown <Dominion) and the provinces refuse to be-
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i~~~~~~~~~ lia e 1ee th or lierlradlete1  uthtn

hk jneto îmee to ra u- tu 11 1 rî 1 i i trl te pot t

if a lat itr, dîuui u u.lnabi le ho pi- rr t'lit addition if thIefS,'
pa rt1i,ý to, th i lrird tlii i r l ac in lg i iglt be 1 irperui taed-i
or7 dIl- 1:s1 1 . i Ile int 1de , i ni t !1;t ex eut l 1 i l eî e l. i l 1 (, 11w

Il ud1 1 1if re wg h'1 1 i at ion ro .d i~ i r zI to t rial 1i

Menîîî lit 1t Im1 -piii tu tht Mit r ilf J Il-
forp ;1iid 1 oueu ro 1d hl P~ a pat lfd rir-

~~uzît~~ Yî th Urnu 11 inr t lfobu1o noi. Thu lttr
t h.e ikpt-MNi t i il repi califnot, %gwi 1hlou vpercritiim

r i jui lit eoet th ior wl io unk an order addingr
t liq Attor1 urit -ilinerl a> a pa riv andl whaI ever Ilight11 bu
the il.1rt-ut of auei an 1ru i radei i i inv if tri pl a intifs uer-
t a iinly. -l c nio i t 11l i i t hri ig Ilheg A t tornu -( ;-Ilrail ili

qvent t ue A to ri 1, i 1 , ral for l( )l luebe gving anu con, n i

toe add ion of iuamie asw, a defenldanti.
wh A t iorniey-1 leneirii for Ontario bias 1in t 1imated t hat he,

1 , Iulli re f' 1 e l ) eoii t11 bu ad e a ) f l1 lS rep resenî ilng
beCrowu fi 1i r ight1, if t-î piroince- of Ontario. But. unflu-sý

tIe Atîrnieý-1 ;.'liler1al for Canadi l l(1a shouri l bu ruaIdeý; ao pri,%
ler ol rw aîtu il vtIliing, ined h\1 v 1 ig th p )ro-

ifee uf int 1a ro und iQiuebu p ri lri eint eld, 1 1n they, 1Il gay
q ît-,t vu sdu nls 11 witl Iir consent.

Il 1 i Iu ob% ous tui %%i r:1 the Cro%% ilu righ It or ilte
l>ouniiiion and 1 lie Crog',ii in right o f tbei p)rovic ui butfrer
he b il Cort, tIl(, deui lIi 1Ilnrt in g f sui.ural issueos raisedi uponl thu

re(o rdt wi 1 il l 1s di ffici- 11t lis 11h1 na % be, eunbalrrassingÏ and dceli-
Pcate, and thatl it will ho, ai ai 1l,011 evn ilrec,(tl\v, of l1111e Ild
vantge to thel pairties. But thw latter riskplintitfsexrs
thevir rvladineseý, t take..

If, asý plaIintilfs allege, deifirdantsi. rire, witllin the province,
ilnading plint iff1Il' rightls. aind are, to panis iavnae
diverting a r portion o! Ille natiral flow oif tuie wate-rs of lie
rive-r Ottawan 1 (Io not thinik thait sncb rudss ats this Cour',
eail givei shiîilldI bu diudg, theuni, Igeoauisv iu aisicrtaininig
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tueprecri dfeaaiîsit ma becoime iieesarv to inquire
mbj aîîd 10 tiSS upn the titie, the righLk, and the interests
of' jieon wo refuse a consent w ithout whielh plaintiffs arc

unalle to bing them before the Court.

Hax\il rng regard to the provisions' of Iles 206 ý1> ani 202,
the tril ,i" tLi5 action hlotild, in mvy opinion, lie allowe4

This motion being iii reality part oft bie trial, the eosts

will lie eosts iii the cause.

JA NU \ýRV lOTIr. 1906.

DIVISIOIVAL COURT.

(N VÀA, v. (>NTAIIOLAT N A-ND 1-VMI C>O.

irve ( niw fMuhn idasof Juiry.

Motioni bv defeiîdants to set aside verdict arfd jwdginent

for plaiiiTf[or $1,00U) and eosts in an actioni for damages
for- ii gligenice, tried befOre M4EREDITII, J., a11]( a- Jury at

H1ainilto)n, and to disiniss the action or for ai uw tria.

linitiif was a worknîani iii the service tif defendants iii

thecir t'irv at Ilaînlteni. lie was iujured whileý at work

iipon)i ai punini]ig matinie, wlîiclî cae own anmI eut off three

(-f bisý Tigr.'lic niwgence eharged was that tie maehine

w;is Mt a efet state. "* repeating " or eomingr Aown with-
gtt the oraonof the treadile iised for brîngitig it down.

1lm juiry fouind that tiiere was a hîul mit amialowspug

'Ille 1ctien1 wa4 broiight mnder thîe Workinen's C'omupensation

fori. jre Aet.

E> V- A. DtiVerrnet. for defendants, contended that therre

lit) 11 Videiice of negligemice to go to the jury, or, if there

was, i d1mi e verdict ivas against the weigmt of the evidenee.

P>. 1). Crerar, K.C., for plaintiff.

'litugmn of the Court ( Bovyn, C'., Ct.tjTE, J., MA-

SJ., , wns delivered by

130vD, ý. :-Havîng read RIT thme evideince, it appears to nie

that thie juriy could weIl have found as thev did, and that no,
good reason is shewn i for our interference. Tt is proved that
fie mnauhine in quici(l was in a defective condition. evîd-
encil bY ifs repeatingl motion at unexpected times when nio

pressure wvas put on the treaffle. I)efendants' own wîtnesses
prose that tlie machine. which was a vers' old one ani long
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Alt it lietlltg Of tlirt uor . it1lid t i Fi b-

ru r 1l1n il , %~ .r sont.lil'%v aitd too eil itr-l lt

autfitoriit,.n- Cw atu uptanuîce, ino n- ppulti for titi

Dufet li t i)nu~a udied fior ami ol aitîuî i ou ît i ta te.s

fo r 1h~ lit ýt ý i tr.u 2 on -)tlt A prit ;ind il on 3rd
Mav....Ti il ote tivuit bv dufundant l)otto\an Nvas

nulgiun niil 23 hA1rii ... le lad froîn -tli to

'2501 Apri' i1 a21t -iut fr* sitaru., froit thtv omtnt witlb

on[i v31 paîd iltPi titutit. 'lie ilte for $2 1'ohtttlig flic

bialance 1uf the ,otJ wati> it paŽ alle (; tlotît its af;,ur date,
and 4o huatt Iiiu oi *2itî Itober. 1905.

ýit l9thI (tobulr p!îi1ilfs sliitors w rote lu cti 01

litedefedajis as tll iat the îttoitc' li paiti or fitai: te
-tok u ctîulidand aso at 5kd tle Ioipaî b all i i

nieut oflite direùt ors. to C3teei titis sloulC. P laiîtî Hf ktcw

the no4teý !Itad hen ý( uvn, atîd presutolablv knlew fit'' date * f

îttatîîrît.x . and eoxtld ca-siv itave a.scrtaiîîcd, if

liq. dIe d to w oî, lit lthe btitk heiti i>nvat ertîiiutt for

~iiio-ascoiateaiseearit v fori- ta eu f thle ilote.

Pt fuildawî-, -olivti on 201 itQooerplitd Io Ille let-

ter's tal tite pr 'dcî)f Ilte uoipan., m;as In thte Norti-Wýest,
aitil boi b ite(re ]or ii tîtonth. ' iecv calld attetÎo b o

11p. fat thain plaintf hi1 ei witi, ilte itolîer of, a eerî jijutîti

or erLliet~"forunpîd 1ou. atid thetc atskei for a dciaytf
prouedîîg-tîîîtii lite vre1111- of the presîdunt, promnisixtg ait

~rarx' cnsidraîjio ai i iiati ers itt wih pitnttiff was it-
let titl . l>atttii deufinitd to dlitî, anti thte writ

in 11 - aut it i tssneti oit 23r1 Outober. "'lie itote givuit

for ilite htt la 11( oi t lioi>' siar- \s paid on ;ird Novomeîtr,
andjë ojit Itt y deenans i iuitors w robe tu Ipititiîfr'> >oli

ejtrsîtoifin I item o I, h1o1 payî11itct of Illhoilote. mnd askiig

for adtscntituaitu îî lit aitiot 1 I)dida s1o d f- idn l o-

5îalni Ont iteir tîI ea rgt aitton Ctil ; Noveinhier Ille
stgietOf utalii txa- flied. lipon Ilte triai coposei for

piaiitîi f ed"d- lita lie-e slitre liai ing hi-on futll ' paid

hv li paincunt oif lte ilte, notiig wals fliei invoived ini

W;us plaint ill' lut ai pi,ýfosit o iiitain ibis action ? Ilc

aiidFor ani biioductiluae for 70) sliares on ll li
3ltîruh ~ P ,..

1
tsas i w l a-atraits.itîii ltt)t w'iti thi'

1), ý,ý 1 1, 1, 11 . I.N i, . 1) (1 ý\ , (il -1 \ .
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conpany, but bctween hini and E. Rl. Clarkson personaUly.
aippears as, a transaction between hii and the company,i
mnust ho so considered.

On 21st February, in addition to accepting Donov;
application for 30 shares--and 1 think that acceptance n:
1,e considered as a formai allotment of the stock to iii
thcte was passed, by the meeting by-law No. 43 .
with the intention of creating upon ail the shares allottec
any miembier, a lien for any debts, liabilities, and engk
muents of the shareholder to the-company. Whether thi8ý,
law would ho effective or not in creating a lien upon sIii
transferred to an innocent purchaser for value, is a quesl
that necd not concern me now. 1 think it was binding u
plaintiff, who was at the meeting and took part in fav
of the hy-law, and upon defendant Donov an, in1 referç
to the shares they held and while they lîeld thein. The ce
ficale of, Jionovan was retaincd by the company and hal,
te the Bank of lamilton as security for the pay.iient
the note givon for thie shares.

linder these circuimstances, I think l)laintiff could
even if assilming to sue on behaif of ail the othor ahi
holdors, maintain this action.

Thoen tho suiit ought not t> be permit ted by an indîvid
sharehiolder if hie had the means of procuring redress by
corporation itsolf, by a suit by the corporation, if suit ne,
:marY or otewsif any wrong donc. Here no diffiei
is shewn-nio reasonable time, after notice by plainiff,
g-ivon to defendant comnpany to act.

Tlhis is niot a case of issue of stock ait a discount. it,
îsiaed at par, and Ilhe question is, si 'mply, whether, aftei,
ulote was givon, and before payment of the note, it could
caillod( paid up stock. In the absence of fraud, and wh
the certificate is hield by the company as sccurity for
negotiable nlote which was accepted for the stock, 1 am.
Opinion thiat there was no illegality in the lucre issue of
certificate for paid up shares under the circumistances shei

In case of non-payment of the note, if it reniained unpý
in the haads of the company, defendant bonovan's liabi
wvould remain te the creditors of the company. The ce,
ficate, in such circumistances,- would not be an estoppel te 1
creditors if flonovan did net in fact pay the note and if 1
note w-as in the hands of the companly.

1 ami of opinion that plaintiff was not in a position to s
and the action shoul lie dismissed wîth eosts.


