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BUSINESS NOTICE.

Personsindelted tothe Proprictorsof thisJournal arerequested to vemmember thet
atlour past dueaccounts have been placed sn the hands of Messrs. Ardagh & Ardagh,
Attorneys, Barrie, for collectton ; and that only a prompt remultance 8 them soil
save cogls.

It iswith great reluctance that the Proprietors have adopled thiscourse ; dutthey
kavebeen compelled to do 30 in order o enable them o meet thesr current expenses
whick are very heacy.

Now that the usefulness of the Journal i3 so genera’ly admutted, it would not be
unreasonable lo expect that the Professiois and Officers of the Ciaurts wenld acond
it a biberal support, watead of allowing themaelves 0 be sued for their subscraplions.

®he Upper Sanaa Waty ﬂnuriz;

JUNE, 1884.

OUR BANKS AND OUR USURY LAWS,

Usury, in the common acceptation of the term, may be
defined to be the contract'ag for and tekiag a rate of
interest for the loan and forbearance of money, which is
highor than that allowed by law.

In olden times, the tzking of any money for the use of
money was accounted usury, and considered disreputable.
Now, the recovery of interest, under certain restyictions, is
protected by the Legisiature. Whether any restrictions
are wholesome, and do or do not tend to crawp trade and
actually produce a high rate of interest, it is not our huten-
tion to discuss.

Tt was provided by the statute 12 Anne, st. 2, cap. 16,
which embodied enactments made originally as far back as
the reign of Henry VIII., that no person, upon any cou-
tract, should take, accept or receive, for the loan of money
or other commoditics, above the rate of five per cer . per
annum, under penalty of forfeiture of treble the money
lent; one half to the Crown, and the other moiety to him
that would suc for the snme. The same statute farther
enacted, that all bonds, coutracts or ussurances, whereby
there should be reserved or taken above the rate of five per
cent. per annum, should be utterly void.

‘The statutes which have from time to time been passed
in this Province on the subject of interest and usury are,

‘;)l Geo. TI1. c'lp 9 7 W TV. cap. 55 1

f sec.

‘7 Vlc cap. 22,
16 Vie. eap. 80; 19 Vie. cap. 48; and 22 Vie.

cap 85. These have been cunsolidated and arranged, and
may now be found in Con. Scat. C. cap. 58, and Con. Stat.
U. C. cap. 42, sec. 8, and ocap. 43.

The general Act respecting Banks incorporated beforo
the Uaion of the Provinces and any Bank incorporated
by the Legislature since that peried, granting to such
Banks certain privileges, and defining them, is chapter 54
of the Consolidated Statutes of Canada. The general Act
“respecting Banks and freedom of bavking,” under the
orovisions of which individuals or joint-stock companies
are authorised to carry on business as legally authorised
4 bankers,” is Con. Stat. C. cap. 55.

The legal rate of interest fixed by law in this country
was formerly, as well for Banks as for others, six per cent.
per annum. The late statute of 22 Vie. cap. 85, sec. 3
(Con. Stat. C. cap. 58, sec. 4), provides, however, that no
Bank incorporated by act of Parliament, or by Royal
charter, or established under the Free Banking Act of 13
& 14 Vie. cap. 21 (Con. Stat. C. cap. 55), ‘“may stipulate
for, take, reserve or exact a higher rate of discount or
interest than seven per centum per annum ; and any rate
of interest not exceeding seven per centum peracnum may
be reccived and tsken in advance by any such bank.”
But although the Legislature has thought fit to add one
per cent. per annom (and in fact a fraction more, as will
hereafter be seen, owing to the discount being retained out
of the amount loaned) to the legitimate profits of the
banks, it has not in the slightest degree relieved them from
the consequences of usurious transactions. The provi-
sions of 51 Geo. IIL. cap. 9, sec. 6, are still in force as
regards banks, and are now to be found in the Consol-
idated Statutes of Canada, cap. 58, sec. 9. The section
reads as follows :—¢ And except a3 aforesaid, all bonds,
bills, prowissory notes, contracts and assurances what-
soever, made or executed in contravention of this act,
whercupon or whercby a greater iuterest is reserved aud
taken than authorised by this act or by some other act or
law, shall be utterly void, and every bank or banking insti-
tution, and every corporation, and company, and associa,
tion of persons not being a bank, authorised to lend or
borrow money as aforesaid, which directly or indirectly
takes, accepts and receives 1 higher rate of interest, shall
forfeit and lose for every such offence treble the value of
the moaeys, wares, merchandize or other commodities lent
or bargained for, to be recovered by action of debt in any
court of competent jurisdiction in this Proviace; one
moiety of which penalty ehall be paid to the Receciver-
General for the uses of Her Majesty towards the support
of the Civil Government of the Province, and the other
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moicty to the person who sues for the same.”” Thie sec. | they should be permitted to charge, and there can be no

tion, it will be seen, is subatantially the same as the statute
of Anue, tlready mentioned.

The old statutes respecting usury have been construed
liberally by the courts, so as to effect the suppression of
usury a¢ far as possible. Lord Mansfield, in giving judg-
ment in a case of Floyer v. Edwards, Cowp. 114, says:
¢ Where the real truth is a loan of money, the wit of man
cannot find a shift to take it out of the statute.”” The later
cases, however, show a disposition to r. 1x much of the old
strictness with respeet to usuricus transactions. Sir J. B,
Robinso~, C. J.,1n giving judgment in an action brought
on a covenant contained in a mortgage to a building
society, where the defence of usury was set up, said, “Jt
may be quite true that tho taking s™ares with a view to
borrowing, and not with the intention of continuing upon
the footing of an investor, is only a contrivance to evade
the usury laws; but wo cannot but seo very plainly that
such socicties are in themselves contrivances to evade by
statute the usury laws, and therefore we canaot sce much
force in the objection, 2specially since the alterations in
the laws regulating interest (16 Vic. cap. 80, &ec.), which
have in effect abolished usury altogether.” (Canada Per.
Building Society v. Rowell, 19 U. C. Q. B. 124. See also
the remarks of Draper, C.J. C. P., in Commercial Bank
v. Cameron, 9 U. C. C. P. 378.) This is very different
language from that used by Lord Manstield ; and though
true it is that the statutes do not abolish usury as far as
banks are concerned, yet it shows the leaning of the courts
and the tendency of the age.

To a somewhat similar effect are the remarks of Van-
koughuet, C., in Drakev: Bank of Toronto,9 U.C. Chon.
Rep. 116; 8 U. C. L. J. 320, where be says : ¢ Although a
perusal of the whole evidence in this cause cannot fail to im-
press ove with a strong feeling that iu the dealings of this
bank with the firm of G. R. & II., an attempt has been
made to elude the provisions of the rccent statute of this
Province, prohibiting the taking by any bank of more than
seven per cent. per annum for the loan and forbearance of
money, I do not think the cvidenco here is of that clear
and couclusive character to warrant relief being granted to
plaintiffs on that ground.” He goes on, however, to show
that if the evidence is conclusive the courts will apply the
statute strictly: ¢ When the Legislature was repealing
the laws restricting the amonnt of interest to be tukeun by
private persons for the use of money, it saw fit to retain
those restrictions in their full force so far as the banking
institutions of the country are concerned ; fecling no doubt
that, as there are conceded to those bodies vast and imnpor-
tant privileges and advantages in the conduct of their busi-
pess, they ought to be restricted in the amount of interest

doubt as regards thom the laws against usury remain ia
force, and in a proper case will be applied with the utmost
rigour.”

The ordinary transaction of discounting a bill or note by
s bank i3 a lending within the statute of Anne, and the
word ‘‘ disconuting’ is cxpressly used in our statute. It
has been laid down as a general rule of law, that if the
interest bo retained at the time of the loan, the contract is
usarious (Barnes v. Worlich, Noy 41; Cro. Jac. 25; Yelv.
30). Bat in favor of trade an exception was allowed in
the cnse of the discount of bills. Our statute expressly
recognizes the right to receive and take interest in advance,
and in the acts of incorporation of several of the banksin this
country it i3 expressly provided that such banks, “in dis-
counting promissory notes, bills or other negotinble securi-
tics or paper, may receive or retain the discount thereon at
the time of discounting or negotiating the same.”

Oue effect of this privilege is, that interest is charged,
not on the sum actually advanced, but, on the sum for
which the bill or note is made payable. 'Thus if a bill for
$100 at twelvo months date is di.counted at seven per cent.
per anoum, the sum actuslly paid to the borrower is §93,
and the $7 discount. .tained is, in fact, interest on the $100
at the rate of about 87 53. It is evident that the longer
the date of the bill, the greater the smount of interest
retained, the less the actual advance, and the higher the
rate of interest on the advance ; so that if a bill or note at
fifteen years date were discounted at seven per cent., the
interest would more than annihilate the principal. (See
Byles on Bills, p. 246.) We suspect that this view of the
subject does not often strike those parties who are in the
babit of getting notes “done,” or perhaps they would not
be quite 80 anxious to have their paper made at as long
dates as possible.

Another and a more obvious consequence is, that the
discounter really makes compound interest, ag the discount
that he retains is lent again to a subsequent borrower, and
50 ou ad nfinitum.

It has long been a well settled principle of law, that if
money is lent at an exhorbitant rate of interest, upon a
casualty by which the principal as well as the interest is
put in hazard aud the risk of an eatire loss is run, this is
not usury. Of course wo do not allude to the ordinary
risk attendant upon the lending money upon bills or notes,
but to something beyond this; as for exawple, a contract of
bottowry or respondentia, that is, pledgiog a ship or her
cargo as a security for the repayment of money borrowed at
an excessive rate of interest, or for a contract of insurance
in consideration of the paywent of a premium to the in-
sured as an equivalent to the risk run by the iosurer
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(Blac. Com. 457), or the purchasing an annuity, running | cent. ; between thirty and sixty days, one-fourth per ceut. ;

the risk of tho annuitant’s death, or with a clause of
redemption by the grantor, or putting money into o busi.
ness upon condition of receiving therefrom a share of the
profits besides interest, or in fact by cntering into any
“speculation,” as this word is used in the mercantile
world (Blac. Com. 461; Roberts v. Trenayne, Cro. Juc.
§505; Chesterfictd v. Jansen, 1 Wils, 286 ; Hawlkins v.
Bennett, 7C. B. N. 8.507; 30 1.. J. C. P. 143). But
banks aud bankers can derive no consolation from this doc.
trine, as they are forbidden to engage in any business
which does not come strictly within the meaning of o
banking business. ¢ Speculations” clearly do not come
within the scope of & bank charter, though some banks seem
to have rather a loose notion of their position in this res-
pect. Bank managers and directors should remember that
if aloss should arise from engaging in such transactions,
they wight be held Jiable by shaceholders to make it good
to them.

Of a somewhat similar bature, but less objeetionable ns
far as haoks are concerned, are charges made beyond
the rate of legal interest to remunerate the banker for his
trouble and expenses in the transaction of his legitimate
business. But here the Legislature, as did the common
law, very properly steps in to his velief. Custom, in
England, permitted a banker to take and accept from his
customer a commission or per ceotage, to cover the ex_
penses of transmitting money or bills and uotes for paymeny
from one place to anather, for collecting money on them,
and for agency and other incidental exzpenses. These
charges are regulated in this country by statute 19 Vie.
cap. 48, previding that any bank carrying on business either
under a Royal charter ot under act of incorporation, in dis-
counting any note, &c., bona fide payable at a place within
the Province, other than the place at which it was dis-
counted (and other than its own places of business or
agencies—Con. Stat. C. cap. 58, see. 7), may receive and
retain in addition to the discount an amount not exceeding
one-half per cent. on the amount of such note, &e., to
defray the expenses of ageney and exchange attending the
collection of it.

This privilege is limited by the subsequent statute of
22 Vie. cap. 85 sec. 4 (Cen. Stat. C. eap. 58 see. 5) which
enacts that no bank or banking institution carrying on
business 8s sach in Canada, in discounting at any of its
places of business or agencies any note, &e., payable at any
other of its places of business or agencies, shall receive or
retain in addition to the discount any amount exceeding
the following rates per cent., according to the time it has
to rum, on the amount of such note, to defray expenses,

= _— ———

between aixty and ninety days, threc-cighths per cent;
ninety days and over, one-haif per cent.

It is & very common practice with some of the banks to
discouat notes at onc of thei~ offices or agencies which are
made payabio at another office 7r ageney ; of course charg:
ing and deducting from the amount advanced to tho bor-
rower the commission authorised by statute, Now, it is
not pretended by cither party that theso notes will be paid
at the office where they are made payable, and, in point of
fact, the party who expects to pay the note, makes his
urrangements to tako np the note where it waf discounted,
before it i3 sent away for collection. It sceme to us that
Lord Mansfield woald, in olden times, have called this ¢ a
shift devised by the wit of man to take the loan out of the
statute.” It mny be argued that the notes are made before
they ate brought to “he bank (which is not always the case)
and the bank authorities have nothing to do with any
arrangement between the maker and payee of the note:
and that the most that can be said agaivst them is, that
they will not discount any notes except those made payable
at aaother of their offices, that the borrowers can please
themselves whether they will bring them (he notes or not,
that there is no compulsion in the matter, and that the
statute permits them to make the estra charge on such
votes. But they cannot in the majority of instances deny
that there is a tacit understanding that they will discount
notes for certain parties, if they are made payable in such
a manaer, so tha¢ they can moke more out of their money
than the seven per cent. allowed by statute. The borrow-
ers cannot get the money without submitting to this extra
charge, and sooner than go withont, they promise to pay
certain sums of money at a place where they never in the
slightest degree intend or espect io pay them. Parties
certainly are not compelled to go to these banks with their
siotes, but necessity knows no laws, and they get, or think
they get, their money’s worth. But all this is no reason
why the banks should endeavor to clude the provisions of &
statute which expressly restricts them to receiving a certain
rate of interest, and no more than such rate of interest, as
interest, but only a remuneration for expenscs and trouble
incurred in these legitimate bunking travsactions, The
acts of incorporation of most of our banks contain clauses
gimilar to the enactment of 19 Vic. cap. 48, but they may
now he considered as regulated by secs. 5 & 7 of Con. Stat.
C. cap. 58. There is this difference in the wording of
these two sections—the words “Zona Jide payable” being
used with reference to notes payable at 2 place not being
the place where the same was discounted, and otber than
oue of the bank’s own agencies; and the word ¢ payable,”

&c.—that is to say, under thirty days, ouc-cightl per| without more, being used in the case of notes payable at
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tha agency or office of the bauk discounting tho note, not
being the place whera the same was discounted. This may
ba used o an argument in favor of the transaction referred
to. Evory caso must be governed by its attendant circum-
stances, but aubject to the broad principle that any corrupt
intention by bank authoritics to take and actually receiving
an wount of interest exceeding the rate of seven per cent.
por annum alfowed by luw will bring them withia the
statute.

There aro other ways known to bankers for obtaining av
increased rate of intorest on their woney. In Drake v,
T he Bunik of Toronto, 8 bill was filed on behalf of the
plaintifls, praying, amongst ether things, that the plaintiffs
might be declored entitled to some bank stock owned by a
deblor of both plaintiffs and defendants in prefercnce to the
Iatter ; that the bank might be ordered to allow a traasfer
of it to bo made, or that it might be sold and the proceeds
applied towards the claim of the plaintiffs in preforence to
that of the defondants. The plaintiffs clainied under a
transfer of the stock to them by way of sceurity from the
debtor, and the bank claimed o lien under their charter
until certain notes and bills made and endorsed by the
debtor should be paid off. The bill alleged that these notes
had been discounted upon a usurious consideration, and in
contravention of the statute. The bill enumerated five
notes made and endersed by the'debtor to the bank, which
notes, it was alleged, were by the bank discounted for the
debtor upon an illegal and corrupt agreement, whereby the
bank should and did receive from the debtor upon the dis-
count of the said notes a higher rate of interest than seven
per cent., znd charged that the notes in the hands of the
bagk wore utterly void, and that in respest thereof the bank
had no lien on the stock. The defendants denied all
knowledge of these alleged usurious transactions, and sub,
mitted that the pretended usury was so vaguely and gene,
rally pleaded and alleged in the bill, that the plaintiffs were
not catitled to give any evidenco thercof It was ruled,
however, by Esten, V.C,, thae as between a stranger and a
party to the iransaction, the nsury was stated with sufficient
porticularity; and that the evidence of tho debtor, offered
at the hearing on hehalf of the plaintiffs, ought to be

LAW JOURNAL

received. The e-idence given was principally that of the
debtor who got the notes discounted, and the casbier of
the besk. It wee admitted that the principal part of the
proceeds of the discount was given to the debtor in the shape
of drafts on New York and Montreal, for which the debtor
had to pay sn additional premium. The debtor swore
positively that the understarding between himself and the
cashier was that he should take drafts in this manner, and
that the latter said that discounting at 7 per cent. did not
pay, and, in fact, it was upon this understanding that he ob.

[June, 1864.

tained accommodation from the bank. This was, en the
other band, denied by tho cashier, who stated that the un-
derstanding wns that the debtcr would require theso drafts
in the coursa of his business, and that a custorrer would bo
charged a bigbe or lower rate of promium aceording te the
sort of account e kept, the bank having different rates for
differont partics; but that the cash price of exchange dif*
fered from day to day. The Vice-Chanoellor in the courso
of his judgment said—*1 have no doubt that if upen 8
discount of bills or notes the borrower should be paid
whelly or in port with a draft charged at o rate boyond tho
market price for cash at the time, it wounld be usury.”
But as far as the facts proved before him were concerned,
he did not think them sufficient to bring the case within
the rule he lays down, as it was possible, consistently with
the ovidence, no matter what his suspicion might be,  that
on the dayon which these transactions occurred, the defend-
ants aright have charged the game rates for cash as were
charged tothis person on these discounts. There is nothing
in the evideacs to show that this was not the case.” In speak.
ing of the understanding between the parties as to taking
drafta for discounts, he says, * the uaderstanding moy have
beoe nothing more than this, namely, that the bavk preforred
those customers who required 2xchanpe; that they would
not continue tho accounts of those who do not require ex-
change, although they would not force a draft upon any
one, or charge more than the current mtes; and it is pos-
sible that the knowledge of this fact way bave induced the
debtor sometimes to purchase drafts when he did not
require them, but of his own accord, and without beiog
zequired so to do by the bank.”

The evidenco was most carefally weighed by the learned
judge, and the benefit of the doubt given in favor of the
defondants.

The Commercial Bank v. Cameron was an sction on a
bond givan to secure a cash eredit. The defendant pleaded
usury in that the plaintiffs charged him a quarter per cent.
ou all cheques drawsn on this account, hesides the nsual
interest of (at that time) six per cent. It appoeared from
the evidence that this chargs was made on cheques drawn
on all deposits, as well as on the cash eredit account. The
Jjudge who tried the case charged the jury that the transac-
tion was not, in his opinion, usurious, snd the Court of
Common Pleas upheld his ruling.

It is strange that juries have seldom been called npon to
pronounce verdicts of usury bebweon banks and their cus-
tomers. It is seldom that & customer has the courage to
raise such an issue. But we feel confident the banks take
usury of which the world koows nothing. It is not for us
to discuss the question whether the usury laws in regard to
banks should bo abolished.  So long as usury by bunks is



June, 1864.]

LAW JOURNAL.

[Vol. X.--145

prohibited it is cur duty 0 sco the law is upheld. Wo doj

nol agree with the writers of old who thought it as crimi-
nal to take a man’s money for usury as to take his life.
Alivo or dead, in olden times, the usurer was nu object of
abborrence, if not of veageance. Sir Edward Coko wroto
that all usury wos ¢ dammed snd prohibited.”” Mang a
juror if permitted to pronounce an opinion on certain bank
transaotions, would not be less cwmphatic. RBanks have
great privileges, nnd should net abuse their privileges.
Better for them to take warping in timo. Legitimate
business will be found profitable enough. Greed may end
in loss, if not confusion—perhaps destruction.

BAR COSTUME.

A subscriber desires to know if there i any law to
regulate in Upper Canada the color or cut of a Barrister’s
coat. We kunow of none bayond the custom which pre-
seribes the dress of a gentleman. It would be indecorous
for a pentleman to sttend a dinner or evening party ina
shooting cont and top boots. It would be equally so for
the barrister 8o to appear in court. It would be indecorous
for & gentleman to appear in the society of seleet friends st
dinuer in gray coat, sky blue vest and blood-red necktie.
It would quite as much so for the barristor thus to appear
in court. These matters, though small in themselves, are
strietly governed by the rules of good breeding.

It waa reported, shortly after the elevation of the pre-
sent Chancellor to the Bench, that barristers ceuld enly
appear before him when elean shaven. While some
thought the regulation a good one, many decmed it a hoax,
Tho latter was discovered to be the fact. It is not usua}
for members of the bar to wear mustachios such 23 would
be the glory of & heavy dragoon. But there is no printed
rule forbidding such a display of hirsute appendage. Nor
is there any rule, of which we have knowledge, preseribing
the color of an advocate’s cont. But by usage it is deter-
mined that black is the approprinte, na it is the becowing
color, And so well is this settled by universal consent that
we spprehend a violation of it would not merely receive the
condemnation of the bar, but the attention of the bench,

Some men deem bar etiquette of little moment. Some
would discard the white necktie and black gown as wein
Upper Canada have discarded the wig. We aro not yet
prepared to follow to 80 great an extent the example of the
United States bar. The want of decorum in many of the
cities of the United States is proverbial. Tamiliarity breeds
contempt. Free and easy monners while in court too often
beget disrespeet for the bench and want of self-respect
in the bar.

8o long 28 members of the bar respact themselves they
will command the respeet not only of the beneh but of the

public. May heaven long postpone the day when barris-
ters ean with propriety appear in court in the garb of the
prize ring or race course. Whenever that day shiall come
tho bar will ceaso to be o profession of gentlemen-—will
ccaso to be respestable—will cease to ba respected.

NEW BOOK OF FORMS, &o.

We have great pleasure in drawing tho attention of
the profession generally to an advertisement which ap-
pears in arother column, chronicling the first attempt
in Upper Canudn to produce a compilation of Forms for
tho use of practiticners and others in the conduct of & suit
at Common Law.

If the forms given sre sufficiently numerous and com.
plete, this boek, may in some measure be a substitute for
Chitty's much more expessive English book of Forms,
containing as it does much that is quite useless in this
country.

We observe that it is the author’s intention, in addition
to the tariffs of fees in different Courts and forms of Bills
and -lirections for preparing snd taxing them, to givea
table of Conveyancing charges. And with respect to this
we sincerely hope that it may be a step towards the intro.
duction of some degree, at lcast, of uniformity and certsinty
in a matter of every day practice, which, at present, isina
most unsatisfactory state.

We have already much *hat is now promised by Mr.
MeMillan. We have the compilation of rules and tariffs,
both old and new, well known as Draper’s Rules. Wae
have Mr. Harrison’s Superior and County Court Rulea
under the Common Law Procedure Act, 1856, with volu-
minous notes. W have also Mr. Harrison’s Manual of
Costs in County Courts, containing, nmongst other things,
& collection of cases bearing on the subject of the taxation
of costs, besides several miscellaneous reprints of the Rales
of different Courts, &e. But the book now advertised is
jntended, we beliove, to supply the want, especielly to
students and county practitioners, of many forms, especially
in Charaber matters not as yet to be found in any koown
publication, besides giving other information in a more
compact and collected shape than we have hitherto had it.

We vaderstand that Mr. MeMillan, who had published
his prospectus before the aunouncement of Mr. O’'Brien’s
bagk on the Practice of the Upper Canada Division Courts,
has decided upon leaving out the portion conuected with
that subject, correctly thinking that it can be much more
thoroughly and satisfactorily treated in o work entirely
devoted to it.
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A GOOD APPOINTMENT.

J. Hubley Ashton, late onc of the editors of the Phila-
delphia Legal Intdlliyencer, has been appointed to the
office of Assistant Attorney Genceral of the United States.
Though a young man Mr. Ashton is & man of much
promise, who has carned sor himself the good will and
respeet of all who knew him.

JUDGMENTS.

QUFEEN'S BENCIi.
Present : Dearcr, C. J ; Hacarty. J,; Morrisoyw, J.

Monday, May 16, 1564,

Perry v. City of Ottawa.—Rule nisi to crter nonsuit discharged.

DBegley et uz. v. St. Patrick’s I.. Assoation of Ottarca —Specinl
case. Postea to defendant, and judgment for defendant on
demurrer.

Kemp v. alc Dougal —Rule discharged.

Grant v. Young.—Raule nisi to enter nonsuit or reduce verdict
discharged.

Cummns 7. Terry.—Rulo discharged,

SELECTIONS.

CRIMINAL CASE—TEMP. EDW. 1,

Tae Kixo v. Huem.

A man named IHugh was accused of rape. The prosecution
was not by the woman, but at the suit ofptho King. The p1i-
soner was brought to tha bar by two persons, one of whom
was his friend. The Justice told bis friend that he might
stand by the prisoner to give him comfort, but not to advise
him? The prisoner requested that he might have counsel,
but the Justice said: ** You must know that the King is
plaintiff in this case and prosccutes ex officio, and theﬁaw
does not permit you to have counsel against the King where
ho sues ex officio; if the woman wera the prosecutor, you
should have a counsel against her ; but against the King you
shall not ; wherefure we command all pleaders of your coun-
sel to leave the court.”

When they bad gone, the Justice said: * Hugh, anewer; lo
the thing charged against you is a very likely thing, and a
thing of your own duving; so you can weil enough, without
any counsel, answer whether you did it or not. Moreovor,
law ought to be goneral and applicablas to all persons, and the
law is, that where the King 18 a party ex officiv, you shall not
have counsel against him; now 1if, in contradictivn to this,
we should allow you to have counsel, and the jury should give
& verdict in your favor (which please God they will dv), peo-
ple would say that you were acquitted by reason of the par-
tiality of the Justices; consequently we do not dare graot
your request, nor ought you to make it. Therefure answer.”
Hugh was a cautious man, and although he was as (after-
wards appears) innocent of the crime faid to his charge, he
know the risks which even innucency runs frum the subitleties
of law, falsities of wituesses, and timidity of jurors; aud he
made up his mind to take every possible technical vbjection,
and te avail himsclf of every pussible privilege, so he begau
by pleading his clergy.

* Sir (snid he), T am a clerk, and I oaght not to answor
without my ordinary.” Thercupon, his ordinary appeared
and claimed him. ~ But the Justico was awaro of Hugh's
domestic ties, and replied, * Wo tell you that you havs for-
feited your privilege of clergy, innsmuch as you are o biga-
mist, having married a widow ; tell us whether she was n
virgin when you married her; and you may as well tell us at
onco ; for wo can find out in w momont from a jury.” Iugh
thought he might as well risk the chance of a lie, and said
that sho wns o virgin.  * We will soon find this out,” enid the
Justice. So he charged the jury, and they found that she was
a widow when Hugh married bor. So tho Justice decided
that he had lost his privilege of clergy, and required him * to
answer a8 A lagman, and agree to these goodmen of the twelvo,
for we know that they will not tell a lio on our suggestion.”
Hugh answered, “Sir by them I am accused ; I will notagree
to them. Moreover, sir, I am a Kboight, and I ought not to
e tried except by my peers.”

The Justico replied, * Becauso you are a Knight, we will
that you be judged by your peers.” The regorter then adds,
that Knights were named, and that Hugh was asked if he
wished to challenge any of them. Ilugh, however was perti-
naciously obstinate, * Sir (saxd he), I do not agres to them.
Tuke whatever inqu'sition you like, but I will not agres to
them.”

The Justice, doubtless was used to scenes of this kind ; so
in next addressing the prisoner, he mingled warning with per-
suasion, but the length of the argument which bhe seems to
have used may perhaps, be attributed to the knightly rank of
the prisoner, whom the Justice immediately addresses by his
proper title.  * Sir Hugh,” said he, “if you will agree
to them, plense God, they will find for you, but if you will
rofuse ihe common law, you will incur the penalty therefor
ordained, to wit: one day you shall eat, and the next
day you shall drink, and on the day when you drink you shall
not eat, and e confra ; and you shall eat barley bread, and not
wheaten bread, and drink water,” &c. And the reporter says,
he gave a long reasoning (which it is to be wished, he had
set down), showing why it would be better for the prisoner
not to demur, but to put himself on the jury. So Hugh gave
way, but only one step. Ife said: I will agree to my peers,
but not to the twelve who have accused me ; therefore, hear
my chall nges againstthem.”

“Wnllingly (said the Justice), but if you have any reasons
why any of them should be removed, give them tiva voce, or
in writing.”

Sir Hugh then made a slip. * Sir (said Le), T cannot read
therefure I pray a counsel.” *No, (said the Justice) the
King i3 concerned.”  Sir Iugh then requerted the Justice to
take his challenges and read them. ** No (said the Justice),
they must come from your own mouth.”” “I cannot read
them,”” said the orisouer.” * How is this” (said the Justice)
you claimed your privilege of clergy, and now it turns out
that you cannot read ?”*  Sir Hugh stood quiet, quite nbashed.
The Justice pitying his confusion, and trying to give him con-
fidence, said: ** Do nut be down-hearted, now is the time.to
speak.” And, addressing a parson in court, he asked him if
he would read thechallengesof Sir Hugh. The personaddressed
answered that he would do 8o if furnished with the houk which
Sir Hugh had in band ; and, on the buok being handed tc him,
he told the Justice thai he found there set down challenges
against several of the jurors, and asked if he should read them
aloud. But the Justice said, ** No, read them n a whisper to
the prisoner; they must be propounded by his ow., mouth.”
This was doune, and, on the challenges being found good chal-
lenges, thuse challenged wore removed frum theinquest. The
Justice then charged the inquest, and they fuund that the
; woman was ravished by eome of Sir Hugh's men, and that
l he was not accessory. 1Ie was cunsequendy acquitted.—Luw

Reporter.
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POLITICAL FQUALITY.*
(From the *¢ Law Magazine and Review.")

It ia a favourite doctrine of the so-called advanced szhool of
modern politicians, that government which interfores squally
with the liberty of all, ought to be equally under the control
of all. But not only i3 the assertion on which the claim is
based erroneous, but even its truth would not support the
claim. Though the offico of government were to restrain
liberty, the pressure would bear moro hardly on tho strong
than on tho feeblo spirit. The argument, tgercfore. which,
reating ot the restraint to freedom, supports the claim of the
wenker citizen to o sharo of political power, favours the
demand on the part of the more enorgetic citizen of n greater
sharo of that power. But it ia altogather ineffectual to_sup-
port tho doctrine either of equality or inequality of political
power. Though of negative forco in limiting the number of
those from whom the governing body is to be selected, to
those who ave subject to the government it is of no positive
forco in supporting the claim of those who are incapable of
discharging political duties. No argument, in truth, can
sustain a claim to attempt that which the claimants are un-
able to perform.

And, while the argument drawn from the supposred func-
tions of government is invalid, that function itself is the
roveras of the true office of government. So far is the res-
traint of liberty from forming the duty of government, that
its one end is to secure for its subjects the greatest amount
of liberty on the whole. Without directly interiering with
their efforts under the name of advancing their progress, its
great office is 1o remove tho rostraints on individual activity,
and secure for its subjects a fair atart :n the work of their
own self-improvement.

The whole argument, therefore, of the advocates of political
equality is, both in its reason and its consequent, erroneous.
In asserting that error we have, in a general way, referred to
the quality 1n the citizen which both founds his right to poli-
tical power, and deterinines the extent of that power, and we
have alluded to the functions of government to which that
power corresponds. In procecding therefore, to a fuller in-
quiry into the nature of that power and of those functions, it
will be proper to state the question iz a furm which raises
both points.

Does there exist in man a special power of which political
influence is the object, and is that power and the right which
corresponds to it equal in all men?

1. The right.—Rigkt may be defined as a relation between
a subject and an object—a relation of power on the one haund,
and subjection on the other. The only subjects of rights ave
persons, and the only objects of rights are things; whether
ezternal objects, or such qualities of mind as respect, obe-
dience, gratitude. As to the varieties and the origin and
measare of rights, they are of two kinds, one absoiute, the
gift of nature or the result of culture, tho other relative, con-
ventional, the gift of otber men.

The powers of the subjects of those rights, differ essentially
as the rights themselves. With regard to the powers corres-
ponding to absolute rights, they are bestowed on men for some
purpose, they have relations to other things. Power hag two
relations. Subjectively it is related to the necessities and
wants of its possessor and of other men, and gives him the
right, and lays him under the obligation of aupplying those
uecessitieg : objectively it is related to the objec's fitted to
supply those necessities, and gives ity possassor the right to
appropriate those objucts fur the benefit of himself and others.
But absolute or real powor exists independently of those rela-
tions. Though the supposition would imply & deficiency or

¢ Wo insert this article, which contains somo ingenious and corigina! ideas on
Ee" tlb?ﬁ%c’l, without cominltting ourselves to tho opinions of the suthor—ED.

2

redundaney in tho arrangemonts of providence, it is conceiv-
able that absolute power should exist without any want to be
relieved or any objects to bo appropriated, and, thereforo,
without any righta attached to tl;emeer.

But the powers which correspond to conventional rights do
not form part of the absolute character of tho subject of tho
rights. They have no indopsndent axistence. Inatead of
creating the rights, thoy ara created by the rights, and exiat
only so long ns tho rights oxist. ‘Thoy are lugical as distin-
guished from real powers.

1L The olyect of the right—3¥o como now to the more
important inquiry into tho sphero and functions of govern.
mont. Tho word government has two meanings. Viowed =8
the governing body it is society, through its ropresentatives,
spenking in a tone of commnnd; viewed as an organisation,
it is the machinoe employed by society fer furthering a con-
siderablo number of its onds. What is tho portion of the
social field wkich governmont occupies ?

Thero are two great ends to which all the endeavoura of
man should bo dirgcted, one negative, tho other positive. All
hig energy, so far a8 it respects himself, ought to bo directed
either towards the prevention of self-deterioration, or towards
the accomplishment of self-development. And society, which
supports and atrengthens all the aspirations and strivings of
men, necessarily finds its effurts directed towards those two
grent gonls of all human endeavour. Society, in its lower
and negative function, as a government, employing force
either in its pure form or in tha shape of compulsory asaist.
anco, strives to preserve the objecta of its care from deterior-
ation; and in its higher and positive function, as a friend,
endenvours, by encouragement and the offer of aid, to securs
for those objects the highest developments of which they are
capable.

l:M.ld government, in tarn, has its negative and positive
functions. Corresponding to those duties respectively, are
the two great motives which prompt and guide all the actions
of & good government—justice and charity. Both seek to
preserse men from deterioration. In its ne§ative function,
government, &8 a judge, prevents one man from developing
himself at the expenso of his neighbour’s deterioration. In
its positive function, as a reformer, it endeavours to raise that
portion of society whici: has fallen below the common level,
moral, intellectual, and physical, of the mass of its members ;
or, as a triend, affurds support to those who through weakness
are ready to sink. Justice ie the foundation of government,
but charity is its surerstmeture. In both its functions
goevernment is essentially conservative,

The duties of government, therefore, are not to be deter-
mined by directing attention merely to actins themselves,
and choosirg such a8 it may seem right fur a povernment to
undertake, but also to the persons subject to the guvernment,
and selecting those whose condition makes them the ht objects
of the authoritative interference of society. The positive work
of government is directed to the cases of those who are unable
or unwilling to contend with nature, external or internal, and
its tons of command in equally authoritative, whether it af-
fords aid or employs force alone. Those who have fallen
below the common level of society are presumed to have lost,
and those who remain at or above that level are presumed to
have retained, command of themselves and of external nature.
And government aesumes the command where it has been lost
or relinquished.

Liberty, thersfore, is the great end of government. Inm its
negative fanction it endeavours to protect men from the
injustice of their follows; in its positive function it strives to
liberate men from the overpowering pressure of extoernal
nature, or of the lower part of their own infernal nature.

But property also is one of the objects of government, and
the duties of government in regard to it sre anzlogous to
those which relate to persons. Government preserves the
property under its contrel from disorder and deterioration.
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An oxsmplo of the legislntion whioh provides for the preser |

vation of persuna ia the paul law ; and of that which provides |
for the presorsation of property—tha legistation on salmon
fishing, But government sndeavours W matntain the oxcol.
lonce of property as & whole, and pays no ntentisn o apocinl
caros of datorioration; whereas, 1n the caag of persons, ita
offorts are dircsted to the individual and isolnted casen of
those who have fallen below the cummen jovel of socioty,
feaving the mnintonance of that standard ns n whole, the obb
and flow of tho tide, to tho case of socioty in ite positive
funaotion,

But haa govarnment rights in ns well ns dulics to its obieots,
beyond the right to discharge thuse dutiea? It has been

theory of in.orests demands that each legislator shall give
exprossion sulely ta ths interests which he ropresents, all the
Inws would servo the intorcets of tho majority.

3. Tho lawa would not only bo one sided but confosed,
bacnuse thero is no disturbing clowment ko the passion of
scii-intorest,

4. The contmlling influenco of clevated public epinion on
such n logislature would be much weaker than on a refined
nnd intelligent one,

5, Tho prooctice of auch o theory would lowor tho standard
of morality, not o‘;x‘!{v of tho legisiature, but of the constitu-
eacies which elected i..

The advantages of the theory of intelligence exacily cor-

maintained by thase whoe desive to make the ion of
property the tuundation of o direot olaim to pofixicnl power,
that governmant disposes of preperty. But guvornment has
o right W the property of which it 12 loosely anid to dispuss,
Just ns it has no right to tho persons of thoss who ore in cor-
win respocts under its conirul. For goverament dees not
legislato in tho strict aense of that word. That is tho privi
lego of God alono. The governing bady morely secures that
the laws which God has established shail bo ascertatned and
translated into the lawe of the realm. It appive the law
already fixed to the geuneral case, as the ordinary judge
spplies it to the specinl case. The function of guvernment,
therefure, is judicial.

1. The pawer which creates the right.—1s thore any abse-
lute power in man which gives lim no absoluse right to a
sharo of politicn! influence proportioned to that power? Or
are the right and the power wﬁich correspond w it created
by contract?

An axprass socinl contract is out of the question. But does
the mers fact of social life raise the presumption of an imphied
contract? Duty and interest are the primury motiwes of
social life, and it is as certain that shat dnty and that interest
aro universal, aa that the ability to direct w:self the operativn
of govornment is only partial among men. Al are, therefure,
bound to ent<: into socisty, but no cue would dream of asserd
ing that thildren have politicsl ability. Suciety, therefore,
existed b fore thace was either the power or the right in some
of its members to take pars in its goverament. The more
existence of gocisty, then, does not raise the proswmption of
so implied cantract that political power should be shared
sither equally ar unequally by ail.

If, on the other haud, tge arrangements of Providenco ara
comslete, there must be a powsr oxisting in nature corros-
ponding to the socisl want or necessity which the maintenance
of order nnd justice supplies. An abscluts power aad absn-
lute right and duty to cxercise political functions musy
therefury, exist, and thet power must have n character
corresponding to ths natuve of the functions which it is fitted

to fulfl, The funciions of government are judicial, intellec- | po

tual. The power, therefore, which corresponds to thoss
functions must be an intellcetual one, Political intelligoncs,
then, is the grand principle on whith any claim of distribu-
tion of political power sbould be founded, and the extent of
thel ower should bs proportioned to the streugth of the
inleliect,

But what if the possessora of the intelligencs should nee
their power for their own seltieh ends. DBlay a better result
he anticipated frow other arrangements than from those of
Providence? Will the ropresentation of all the interests of
society in just proportion secure legislation perfectly imapar
tial 7~ Let us compare tho compseting claims of interest and
intelligence, a8 founded, not on right primarily, but on
expedisncy.

The ohjections to the theory of interects lie on the surfage:

1. To try to secure s body politia and legislative, with

balanecd interests, is to attempt an impossibility.

wyent
2. gupposg this imposaibility got ovor, the laws, in vrder
to bo impactial, mast be possed unanimously., And, as the

respond to ths disadyantages of the other theory.

1. There ia no such impossibility na in the former coase.

2. Chuson on nceount of their ability to ascortain the truth,
the govorning budy sad tho legislature would feol the trast
impou‘:d on them t found their laws on truth, whioh is im-

artial,
? 3. Symmotry of legislation wonld be sscured whon the
laws were passed by a legislature sapable of working nccord-
ing to o plan.

. Intelligenco s peculinrly_ ssnsitive to the influcnce of
elovated public opinion.

5. The standard of politieal morality in both the logislature
and the constituoucios would be raised.

But apart from this detail, there is & presumption that the
theary which, sssertiog that a legislature chosen on the prin-
aiple of inteliigence will legisiato on the principle of self
intersut, proposes to elect that legislature on the principle of
selfinterest in order to secure legisiative based on purs iatel-
Iigence and truth, is a false theory,

Y. Tests of the power.—Politieal power and political iutel-
Ject onght, then, to be in the same ratio, 1low is the presenco
of this intellect to be ascertaived, and its strength measured 7
Fr;:m the theurotical wa muat pass to the practical part of the
subjeat,

The negative test of tho presenco of political intellect is,
that the olnimant of political power mest bo at e stage of
advancement to wbiol‘:) the mass of society bas rcached, and
be, therefore, beyond the sphers of yovernment aid, That
socinl position is pecessary nud suficirat ns a security that
tho citizen shall clearly approhend and dispassionately judge
tho political questions which he will have o abare in deciding,
If the citizen has cloarly before him the negative and subor-
dinate functions which belong to government, aud acquiesces
in their completencss as funotions of government, he will not
use his influence to tnrn tho material power attached to the
exeoutive to other and selfish purposes. A quelified universal
suﬁ‘rafe. therefors, if such an expressio * mny be used, is ine
true foundation of the schems of disuzibution of political
r

wer.
Tho positive tests which mensur) the sireugth of the intel.
lect, and determine the extent of the right, are the subject
of a mors important and difficult inquiry. Those tests imply
tha wxistence of disparities in the strength of individual
intellects. Auny proof of that inequality is unnecessary. Hs
w0 argerts that any veal power which forms part of the
independent character of & man, and specially intellectual
power, is equal in all, must consider himaslf more intelligent
on this point than the man who controverts him. Setting
asida, therefore, an gpinion whioh contradiots itself, we may
assome that the polition! knowledge of the statesman is
greater than that of the peasant,

What then are the positive testa? Omiiting tha test of
examination, which tests the intelligence, not of tho answerer
but of ths author whose books he has read, three leading tests
have heen proposed :—

1. Property, which, as 4 test of the presence of theintellect,
not of the extent of the power, is tho 168t at present in vse.

2, A man’s engagemonts or profession.
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3. Social position.

Thesa aro all, of course, indircet and moat imperfont tests
of jpuliticsl intolligeuco. But tho firat and the Inat qualifics-
tions are supposed to found a direct claim to politieal power.
Tho claim is founded on the fact that government disposea of
proporty,  But it has beon shown that the funeti.ng of govern.
ment in regard to its ol}ieow arg entirely judicial, The pro-
priotars of possoasions of cvery kind are equal before the law,
and thorefors, with the singlo excoption of political intellect
8 corresponding % the social want, they are equal befure the

overnment. For in regnrd to such profession, govornment
han but one function, itself reverently to recoive the eternal
lawes which regulate the relations of porsous and property, and
to disponse thoss laws. The poet and the philosopher and the
man of scionce or literatuve are ontitled to high consideration
and power in society engnged in its higher work of advancing
hamaaity, but government or saciety in its lower function
murt be indiflerent to thym. To maintain, therefors, that
ancial power should bo translatod into political power fnvolves
the errapeous asgertion that politienl work is co-extensive
with social work,

Taken as tests of political intellizence, however, all three
are true though imperfeas tests, But thers is an insupserable
ohjection to the third test, the social one, which dues not
apply tn the othors. Tho first two are definite, they are in
fict measures, but tho third is no measure at all. How i
sccial position itself to be measured? But apart frem this
cbjectiun, it so happeos that in our constitutivn ample pro-
vigion hias been nlready made for giving political expression
to the political capacity which is considered to be implied in
the possession of the fiest and last qualifications, namely,
wealth, birth, and high character. Ono entire chamber, the
House of Lords, is reserved for the wealthy, the high-born
snd the moble.  With nearly one-half of the politienl power
of the zountry placed in such bands on a more presumption,
it would be \mfgir to dewand additional influence,

Wa are, therefore, restricted to the test of profession, or of
thoge attainments to which definite marks, such as academical
degrees, have been given by society, together with any other
tests which can ba proposed with acceptance, No single tesy
ought to be applied. 1f ho tests are resl and workable, the
more numerous they are, he hotter will be the result,

Besides tho test of professinu and academical dogrees,
another may be proposed, u.mrly, age, extending our mea-
sure up to a fixed and by no means advanced period of life.
It has been found necesenry to adopt tests of general intelli-
genca as political tests, because, with the exclusion, for the
reason slrady stated, of esaminations on the particalar

=

fow may ronch the IHouse of Lords; not many, compared
with the mass of aaciety, are engaged in high profosions; bnt
all, without exception, whom death does not overtake, must
reach the yeara which, with political experience, bring politi-
eul power. The yonng votar vho, 1n his heat, desired, with
the nid of othora of liks influsnce and years, to slter the whole
politiesl frame, would more conteatedly await tho sanson of
mcrensed political power, which would bring s change of
opinions ns woll as of influence.

It will not bo out of place in an article which advocates »
suffrage almost universal, to rofer to a scheme of ropre enta.
tion, which, with such s suffrage, would secure in the legis-
Inture the most perfect reprosentation of ths body politie, but
which, with the presest distribution of politieal power, would
be simply & plan to facilitate bribezy. Wa refer to Mr. Hare’s
praposal to represont numbeors rather than local constituencies.

Large constituences of, say, ten thousand voters with, say
forty thousand votes, would bo created by universal suffraga,
and the decreasa in the number of the lepislatare of which
¥  Hare's plan would afford on opportunity. Bribery,
th..efore, which would find willing objeots, principally among
single voters, would become & maoral impossibility. And the
harmloss result of the representation of 2 faw crotchets in the
House of Commons wonld signahse the perfection of the
representation. The advantages of Mr. Iare’s plan are,
among otherg-—

1. That the represontation is perfect; en advantago which
includes most of the others, .

2. That ust only minorities, bub individual citizons are
represonted : vo vote is lost,

3. That advanced opinicus aro represonted.

4. That a greater responsibility would rest on citizens who
voted, not in herds, but as individuais.

5. That all but the most apathetic citizens would take part
in pational affairs, when not restricted to local candidates to
whom they are indifferent.

6. That mea of the highest intellect and the most elavated
moral charactar waald present themsolves as candidates.

But whatever be thae detaile of the plau which is to perfect
the political conatitution two general conclusions msy be
drawn from the consideraiion of the whole subject.

1. That the franckise muat ba extended ts overy man of
full agze who is beyond the sphers of govecamant assistance.

2. That the suffrage must be graduated according to the
political intelligence of the citizen.

oo

DIVISION COURTS.

subject of political sciencs, it appearad thnt we po d no
direct teat of political intelligenca, But here we have o 1est
comparatively direct. Lifein a society which is self-governing,
forces political knowledge not mem}g into the memory, but
into the vory nature of thecitizen. The education of circum-
stances ig, in a ?ractical knowledge like politics, better than
the edugation of books, Moreover, fast governments are bad
governments: all true political progress is slow progress.
Experiencs, therefore, not eergy, is the primary requisite ia
the citizen. A man at thirty years is probably » much better
nolitician, in the right seuee of that word, than s man at
twenty or twenty-oue. I the unit of pasticular power in the
casp of this particular test were fixed as at the twentieth year,
snd if ench decade up to the fiftieth year brought to tho citi-
26n nn additional vote, it would bring aleo to the Stats addi-
tional political knowledge, The advantages of this test are—

1. Thas it is a true tast.

2. That it is & definitg ono,

3. That it includes all citizens justly,

While all the othor tests bave a certain chavacter of invi-
diousness, the test of age would be higbly grateful to those
<ho are at the bottom of the social seale. Among millions,

TO CORRESPONDENTS.

Al Communicafions on the secd of Bivirion Coxrts, er having any relalon i
Dwision Courts, are wn future to be addressed (o »The Editars of the Law Journaly
Barrie $o12 Offies

AL ofher Commursications ave a3 hitherto (o be addressed o * The Blitorsof the
Law Jowrnal, Toronto!!

THE LAW AND PRACTICE OF THE UPPER
CANADA DIVISION CCURBTS.
{Continued from page 102.)

{N.B., Corrections.~Between “of " and “trespnss,” on 4th lins
from bottom, page 121, insert *the doctrine of.” Strike out
all after the words “ that plea,” on page 122, and continue as
under.}

To render the subject move clear the matter of these
sections may be divided as follows, ~iz. :

[A] In order to maintain an action or prosecation against

any person for anyl..ing done in pursuance of the
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Division Courts Act, it is necessary, and these sec-
tions require,

Ist. That s notice in writing of such netion and
the canse thereof shall be given to the
defendant onc month «t least before the
commencement of the action.

2nd. That the action shall be commenced within
siz months after’ the fact committed.

3rd. That the action shall be laid and tried in the
county where the fact was committed.

[B] And for the farther protection of such persons they
have certain privileges under the sections named,
that is to say,

1. The defendant may tender amends before
action brought.
IL. After action brought he may’pay into court
a sufficient sum to cover the damages
which be has neglecied to tender in due
time.

IIL. The defendant may plead the general issue,
apd give any special matter in evidence
uuder that plea.

[A] But ia order to entitle a party to the protection of
these sections, it is not necessary that the thing should be
authorised by the act—a thing is done “in pursuance of
the act "’ whea the person who daes it is acting honestly
and bona fide, cither under the powers which the act gives
or in discharge of the duty which it imposes, reasonably
supposing that ho hay authority, though he may erraneously
exceed the powers given by the act, yet if he act bona fide
in order to exccute such power or discharge such duties he
is to be considered as acting in pursuance of the act, and
entitled to the protection conferred on persoas whilst so
asting. The following cases iliustrate the furegoing posi-
tions :— Gaby v. Wilis & Berks Canal Co,, 3 M. & 8. 580 _
Theobeld v. Crichmore, 1 B. & Al 227; Parton v. Wil
tiams, 3 B. & AL 330; Lidster v. Borrow, 9 A. & E. 654,
Smith v. Shaw, 10B. & C. 284 ; Cann v. Clipperion, 10
A, & E. 582; Booth v. Clive, 10 C. B.827; Cox v. Reid
et al.,,13 Q. B. 538 ; drucld v. Hamel, 9 Ex. 404 ; Kerby
v. Simpsan, 10 1b. 358 ; Read v. Coker, 22 1. J. C. P.
201; Jones v. Howell, 29 L. J. Ex.19 ; Hazeldinev. Grove,
v Q. B.997; Hadles v. Marks, 30 L. J. Ex. 383.

Ia sn actinn of trespass brought egainst the defendant,
g gervant of P., for apprehending the plaintiff whilst fish-
ing st the mouth of a river in which P. bad a fishery; the
defendant gave evidence to show that P s fishery iacluded
the place wherc the platatff was apprehended. The jury,
however, defined the limits of the fishery, 50 2s to exclude
the place by » few yards, but they also found that . and
the defendant rcasonably believed thet it included the

place. This finding was held to entitle the defendant to
judgmeat, as being within the provision of the Malicious
Trespass Act, which was passed for the protection of per-
song “ acting in the execution of this Act.”  “ A party,”
said Pollock, C. B., #is protected if he acts bona jide,
and in the reasonable belief that he is pursuing the Act of
Paorlisment. One who acts in perfect execution of the Act
of Parliament has no need to tender amends, aond does not
stand in need of suy protection. The protection is requir.
ed by him who acts illegally but under the belief that he
is vight,”" Hughes v. Buckland, 15 M. & W. 346, and see
Horn v. Thornborough, 3 Exchb. 846.

In Booth v. Clive, 10 C. B. 827 (under the protection
clause in the Bnglish County Courts Aect), for an illegal
commitment after prohibition, Jervis, C. J., in summing
up, told the jury that if the defendant in trying the case
aond making the order acted under s bona fide belief that
his duty made it incumbent on bim to do se, notwithstand-
ing the prohibition, ¢ the act done by bim must be con-
sidered in pursnance of the County Court Act, and he was
entitled to notice of action,” and that it was for them to say
whether the defendant reasonably believed he was bound to
proceed, and if ¢ reasonably’ meant anythiog else than * good
faith,” it meant ¢ according to reason’ and io contra distine-
tion to acting ‘ capriciously.” Awnd this ruling was confirmed
by the court. But the reasonableness of the defendant’s be-
lief is a subordinate question ; the governing question is, did
the defendant believe that the fucts existed which brought
the statute into operation and honestly intend to eaforce
the law is all that is material, as appears by the case of
Ilermann v. Seneschall, 6 L. T. N. 8. 646. This was an
action for false imprisonment, tried before Byles, . The
defendant had given the plaintiff into custody on a charge
of passing counterfeit money. The learned judge left the
following guesticos to the jury:—First, did defendant
honestly belicve that the plaintiff had tendered him bad
moncey, 2ud that be (the defondunt) was exercising a lagal
power?  Secondly, wid the defendant reasonably believe
so? The jury aoswered the first question in the affirma-
tive, and the second in the negative, and gave £5 damages.
On o motion to enter a verdict for defendant, no notice of
action having been given uonder 24 & 25 Vie., ¢. 99,
X thiok,” said Erle, C. J., “the governing question in
respect to notice of action for the jury, was whether the
defendant really believed that the facts existed which
brought the statute into operation and honestly intended
to enforce the law, and if under such circumstances us I
have adverted to, the jury found that the defendant did so
really belicve, and did so hopestly intend, 1 thisk the ver-
dict should be for the defendant. The question whether
there were reasonable gronnds for that real blicf and that
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honest inteation, I think, s subordinate to the goveroing
questien, very material to be pressed on the attention of a
jury. As the jury have found that the defendant really did
believe that plaintiff had passed the counterfeit coiu and
honestly intended to put the law in motivn-that is really
finding that he acted dona fide.”” And the second finding
was determined to be uo ground to entitle plaintiff to keep
his verdict.  The second finding of the jury (said Williams,
J.) is nothing but & finding that in their opinion, notwith.
standing the plaiatifi'e real belief that a state of faets
existed, justifying him in doing what he did, he ought
not to have believed it.” (And see Hurdwickv. Moss, 31
L. J. Exch. 205.)

The Protection Statutes applying to personal actions and
not to actions for the possession of things taken, notice of
action, &e., would not be necessary in actions of replevin,
(Fietcher v. Welkins, 6 East. 283 ; Waterhouse v. Keen,
4 B. & 211; Gayv. Matthews, 7 L.'T. N. 8. 504,

In White v. Morris, 11 C. B. 1015 the bailiffs of 2 county
court had taken goods in execution, haviag previously
received an indemnity from the execution creditor. They
were held to be entitled to the protection of the statute,
notwithstanding the goods turned out to be the property
of a third party. It is questionable whether an exzeution
creditor, interfering in the executien of the process of the
court, is entitled to such notice. (Cronskaw v. Chapman,
31 L. J. Ex. 277)

So much with regard to the question, in what cases, and
under what circumstanes, an act or thing may be said to
be done “in pursuance” of the Division Courts Act, and
when consequently a party would be entited to its pro-
tection,

Assuming then an active brought against a party within
the sections referred to, these sections require as already
stated,

1st. That avtice must be given . terms of the provi-
sion, stating the cause of action, and the phintiff’s inten-
tion to commence proceedings. And it will be necessary
to refer 10 some of the cases that have been decided
as to the requirements of a notiec wnder analogous enact-
meats.

DIVISIOX COURT JUDGES—~CONTEMPT OF COURT.

We vefer our readers to the masterly judgment of the
Chief Justice of Upper (anada, reporied on another page,
s to the powers of judges of courts of inferior jurisdic-
tion to commit for contenipt of comt, and as to the rela.
tive position of the bench and the bar in the gouduct of
1 suit in court.

UPPER CANADA REPORTS.

ERROR AND APPEAL.

{Reported by ALrx GraY?, Es., Barruteral-Law, Reporter (o the Court }

[Before the Hon. Ancipard McLzaw, C. J.: the Hon. P. M.
Vasroveuxer, Chanceltor; the lHoa W. H. Dmaren. C. B,
C.J., C. Py this Hon, V. C. Esrsx; Bis Hon. V, €. Seaces;
the Hon Mr. Justice Ricmanwps, and the Hon. Mr. Justice
Aoretsox.]

Tae Wisconste Manrixe axpd Firg INsvraxce Coxvaxy Bakg v
. Tue Bask or Briosit Nonvg Axenics.
Il of exek Bill of Lading— Dulty of Agent.,

A Wl of exchans wassent by a banking institution in the United Stateston
bank 1 Taronts for » cullection sud pemittanon,” L¢., accompanyiog which
wax s bitl of ladlag for 10.00¢ bushwls of wheat, which, on the Wil of exchanye
belng acceptsd by the drawers waa deliversd over to thets, they being tits contr
signoes Bawed 1n such bt of Wdlug  Fdd, affirming the judgment of the
ecouet belaw, that It was not the duty of the hank bivre A8 the ayent of auch
forergn bank in the stsetice of apeciad fnstrucnions to retaio the LI of tnding
until the till of exchange was paid

Thia was an appeal from the judgment of the Court of Queen's
Bench, as reported in the 21t volume of the reports of that court
at page 284, where the facts out of which the action rose as also
the pleadings in that action are fully set forth,

From that judgment the plaintitfs appealed, alleging that the
judyment was not according to law, and that on the facts as they
appear in the judgment the rule nisi for & new triat theceby refused
should have been made sbaolate,

Hector Cameron for the appellants,

Fecles, Q. £, and Galt, Q. C., for the respondents.

I addition to the cases cited in the court below, Woond v, Thied-
man, 10 W. R, 856; Cumming v, Shand, 5 H. & N, 95; Smth v.
Virtue, 8 W. R, Y46 Hrown v, Hare, 4 . & NX. 822; Wright v.
London Dock Company, § Jur. N, S, 1411 ; Hoare v. Dresser, 8 Jur,
N. 8. 371, Schuster v, McReller, 7 ElL & B. 704; Wingate v, Fhe
Mechanies' Bank, 19 Barr. 104, Opie v. Serrill, 6 Watts & Sergt
264 ; Smith v. Lascelles, 2 T. R 187; Van Castectv. Booker, 2 Ex.
6901 ; Mitchell v, Ede, 13, A. & G. 885 Story on Bailtnents, see. 137 ;
Story on Agency, sees. 52, 82, 84, were refered to sud comuented
on by counsel.

After Jooking into the authorities

Vaxgoveuser, C.—Three material allegations are contained in
plaintiffs’ derlaration Yot That the plaintiffs delivered to Cassels
a3 agent of the defendants the bill of leding in the plesdings men-
tioned, to hold the same and the property therem mentioned
{being a carge of wheat} ag seeurity for the due pavment of a cer.
tain bill of exchange, also in the plendings mentioned, and by the
plaintills transmitted fo the defendants fur cullecton,  2ud. That
the defendants, contrary to their engagement and duty in that
behalf, delivered the bill of ladiaz to Clarkson, Hunter & Co., upon
whom the bill of cachrnge was drawn, aad who upon accepting it
recerved the bill of lading frem the defendants, 3rd. That by
means of the bill of ladiag, Clarkson, Hunter & Co., obisined the
possession of the wheat. ~ We are of opinion that these sllegeaons
are not sustained in proof, and that the plaintiffy’ action flerefore
faile, There was na evidence whatever of any instructiong to the
defendants to bold the bill of lading and the property covered by
it till the bill of exchange was paid.  The wheat was never iu the
possession of the plaintiffs or defendants, nor wasthere any instruc.
tion or request fram the pleintiffs o the defendants to take the
wheat out of the passegsion of the shippers, whose agents, Clarkson,
Huater & Co,, received itin Toronto on its arrival there. The
plaintiffs when they received the till of Jading knew in whose
custody the wheat was, and to whose custedy it was going, snd
they by ro act of their own, either by instruction ta the defendants
or otherwise, nterfered with this custody, The whent in question
was out of the pussession of the shippers, for Clarksoy, Hunter &
Co. were only their agents here 1o recvive it according to the terus
of the bill of fading, and i

itig proved that they obtained thedehivery
of it withont pmﬁucing or nsing the bill of Iading, and without
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reference to it.  The defendants reccived no instructions how to
deal with the bill of lading, and it was not unreasonable for them
to think that it was to be handed to the party who accepted the
bill of exchange. They had no information about the wheat, and
were not told to take any action in regard toit. Asitleft Milwau.
kece, so it reached and remained in Toronto ia the possession of
the shippers and their agents,

It might be more pr:xlﬁcnt. for a bank to apply for and receive
precise instructions how to deal with such an evidence of title to
property, a3 a bill of lading when it is trapsmitted to them without
any instructions at all. As banks here may themselves becore
the assignees and holders of bills of lading, and thus become
centitled to the property covered by them, su also I suppose the{
may become agents to deal with them fur others who transmit such
instruments to be held in security for payment of anaccompanying
bill of exchange, and these may be transmitted under such circum-
stances as will render it necessary for o bank receiving them to act
l“: l,’l’nrgreat caution in dealing with them, that they may avoid any

iability.

The other members of the court concurred.

Ler Curiam.—~—Appesl dismissed with costs.

COURT OF QUEEN’S BENCII.

(Reported by C. RosuixsoX, Esq , Q.C, Reporier to the Courl)

In »e Tus RecoRDER AXD Jupox or THE DivisioN Ceumt oF
Tue City or ToroxTo.
Criminal information.

Qa application for leave to filo & crimniaal iaformation agaiast = Division Court
Judge, for hlsconduect in imposing & ine for contempt upon 4 barrister employed
to conduct a caso before him,

Held, that such leave should never be granted unlezs the court see plainly that
dishonest, oppressive, vindictive or corrupt motives infinenced the mind, and
prompted the act pi d of, which in this casc was clearly pot shewn

Quare, whother such fnformation s proper fn the case of 2 judge of an Infrior
cours of civil jurisdiction, {n relation 10 a matter over which he bas oxclusive
Jurisdiction. Q B, E.T. 27 Vic)

This was an application for leave to file a criminal information
ageinst a judge of a division court, for bis conduct in imposing &
fine of five dollars upon a barrister who was employed to conduct
a case before him.

The facts are sufficiently stated in the judgment.

DRrAPER, C. J.—The barrister states on affidavit that on the 5th
of April last, as counsel for plaintiff in that case, he applied to
have the trial postponed, on account of the absence of a material
witness : that the judge required proof that the witness had been
duly subpoenaed, and that proof of that fact was given: that the
judge held that the money tendered to the witness was insufficient
in amount, and ¢t in a sncering manner” so declared : that there-
upon the barrister made the following obeervation, ¢, I hope there
is nothing evinced in this matter but for forwarding the ends of
justice.” Ho swore also that ho did not ¢ insult” or intend to
*tipsult” tho judge on this occasion: that the judge, however,
s without hesiation, or saying a single word, stated, ¢ I fine you
five dollars for a contempt of court,” and ordered the barrister to
be taken into custedy until he paid the fine, which was settled
forthwith. The affidavit further stated tho deponcat’s helief that
the judge on this, as on former occasions, wilfully endeavoured to
aggravate him, for the purpose of entrapping bim into some
recriminatory language, to afford him a pretext to gratify hislong
cherished malice, which he ¢¢ nomistakcably and upjustifinbly
evinced the same day previously” towards the deponent; and it
slso contained & strong statement of opinion as to the unfitness of
the judge for his position, for reasons which, even if well founded,
have no connection with this application, aud tho unnecessary and
impertinent introduction of which is calculated to suggest inquiry
a8 to the dona fides of thin upplication.

I am not prepared to decido that tho proceeding asked for is at
all proper in: the case of a judge of an inferior court of civil juris-
diction, in relation to a matter over which he has exclusive
Jjurisdiction. The Consolidated Statute of Upper Cannda, chapter
14, appears to have been passed to afford a remedy where the
judge of a county court is guilty of misbehaviour in office. But
assuming for the moment that a case might occur which would
Justify our grantiug this extraordipary remedy, thero aro general

considerations which must have their influenco on our judgment
in deciding upon the particular circumstances on which the
spplication is founded.

It would bave a very injurions effect on tho administration of
justice before these tribunais, and would greatly lessen the respect
to which their judges are, as I woll believe, entitled, if tho superior
courts gave the least eucouragement to applications like the present
unless upon grounds of the weightiest description. In most con-
tested cases, small or great, the tempers and passions of suitors
are warmly excited, and as in theso courts the parties themselves
very frequently conduct their own cages, unless the jodge were
promptly to svppress tho slightest approach to indecorum or
disrespect it v.ould soon become impessible for him to transact the
business brought before bim. Ifsuch apparent indecorum proceeds
from a member of the bar, some of whom appear not as attoneys
meroly, but in the higher character in the Division Courts, it
hecomes the more indispensable for the judge to exercise his full
powers to put it down, for the barrister has not the excuse of the
personal excitement of the suitor, and must be assumed to know
that it is his duty to aid nov to embarrass the judge in the faithful
dischargo of his functions. Hence if his conduct were even
erroneously treated by the judgeas contemptuous, and consequently
tho adjudication of contempt would on a full and dehberato
examination be found incorrcat, this would afford no ground what-
ever for a criminal information, which I apprehend will never be
granted unless the court see plainly that dishonest, oppressive,
vindictive or corrupt motives influenced the mind and prompted
the act the judge complained against.

The power of puanishing contempts by fine is given by statute to
the judge of o Division Court, and such a power though, like any
other power by which a man becomesas it were o judge in hisowu
cause, and can exercise his authority without any direct control,
and perhaps without any responsibility, is dangerous as open to
abuse, it i3 nevertheless found indispensable, Contempts are
perhaps the most nndefinable of offences, for they may consist in
looks and demeanour as well as in positive acts and expressions,
and though our statute uses the word « wilfully insults,” it does not
appesr to me to change the application or extent of the power given.

Very extensive as this power of fining or committing for con-
tempt unquestionably is, it is a matter of satisfacticn to know that
in relation to the conduct of business in open court its exercise hag
becn rarely called for. Thero has been and I trust al ways will be
a mutual self respect, and high appreciation of their respective
duties between the bench and the bar, which has materially ad-
vanced the true interest of suitors, and promoted the satisfactory
conduct of judicial business, and I have had a sufficient number
of years experience to enable me to speak in the highest terms of
the aid I bave thus derived from the profession, and my brothers,
I know, concur with mo in this feeling. But occasional exceptions
will arise, sometimes from peculiar cases, and, in instances happily
not frequent, from the conduct of particular individuals. Itis
more easy to feel than to describe how an advocate may exbaust
the patienco and wear the temper of any judge, by continually
keeping on the verge of what he well knows to be forbidden ground,
and by occasionally overstepping the line, after oft repeated chieck
and caution from the beuch, in the ardour, real or affected, of his
zeal for bis client. When such conduct is long persevered in, it
produces almost inevitably in the judge's mind a sense that it
requires scrupulous watching in order that the advocate may if
possible be restrained within proper Limits, or, if he wmill exceed
them, may if necessary be promptly punished, and thus it may
well happean that the judge may prouounce the advocate to be in
contempt, where a bystander who knew nothing beyond the im-
piediate occurrene might deem the decision harsh or even unwar-
rantable. 1 cannot tako upon myself to say that what appears on
the affidavitin this case excludes the possibility of such an influence
operating on the mind of the judge in question.

But however this may be, considering the facts brought before
us, 1 have not the slightest hesitation in saying that they do not
make a casc for a criminal information, if the power to graut it
wero established beyond all dispute.

I think, therefore, the rule should be refused.

Hagarty, J., and Mornrisox, J , concurred.
Rule refused.
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Rrorva v. Lex.
Fulss Prefences,

The prieoner x0ld 2 mare th B, takicy his nute for the purchare-moncy. one of
which wax for $25, andt a chattel inortgage on tho mare as collsteral security.
After thia nots had iatured he threatened to eue, and B. got onu R. to pay the
money, the prisouer prodising to get the Dotes frowmn a Invwyer's office, where hie
8aid they were, aud give thetn up next mornlvg. This note, huwever, had
beon rold by the prissner some thtie before to another porson, who afterwards
sued B. upon it, and obtuloed judgment.

Tiekd, that the prisoner was properly convicted of obtaining ths $25 by false pre-

teuces.

(Q. B, H.T. 27 Vic)

This was a criminal case reserved at the Quarter Sessivns for the
county of Simcoe, on the 8th September, 1563,

The indictnent alleged that the defeadant at, &ec., on &e.,
“unlawfully, fraudulently and kuowingly, by false pretences. did
obtain from one .‘ernminl?l Baldry, the sum of twenty-five dullars,
the property of the said Jeremizl: Baldry, with intent to defraud.”

The evidence was as fullows —

Jeremiah Baldry.—Last full ) bought a mare from Lee for §62.50
I gave him no ¢s for the amount, and a chattel mortgage on the
mare as sceut.ty fur the  une of the notes was for thirty cords of
wood, payable in three months: the other was fur §25, payable in
money 8ix tonths after date: 1 had gone on delivering the wood
on the first note as agreed, and up to a day or two of the time it
became due. [ thought I might Le a little behind, but he told we
it would make no difference, to make mysclf easy. Towards the
latter end of the winter Lee told me the time for payment of the
wood note had passed, and he would close the chattel mortgnge
for the mare: he said that the tise for the first note having passed
it would throw in the second note, and he would sell the team
unless both notes were paid. X was only a dsy or two behind, and
only a few cords of wood, as I thought. ” Lee was in a great passion
with me, and talked very loud, we were at Dunlop's tavern: he
left me for awhile, but ehortly after came into the room with
Rogers, the bailiff, and, I thought to take the mare. I told
Rogers the difficulty, and that I had no money to pay; he pro-
posed to leave hishorse with me snd pay up both notes. 1 traded
with him, and be Rogers, paid up Lee for me. Lee said it was
then too late to get the notes from Mr. McCarthy’s office, where
they were, but he would get them next morning. ~ Rogers took a
receipt from Lee, and Lee was to get up the notes the next morn.
ing.

Cross-czamined.—The papers on the purchase of the mare were
signed, 1 thmk, in Mr. McCarthy's office. I am no scholar; 1
think I ptt my nawe to two notes, and that 8 mortgage was given.
I spoke berire Rogers and Lee of what the bargain was.  Lee said
the whole tiansaction wes wound up: 1 was clear. The bargain
with Rogers was, I was to give my horse and nine cords of wood
for his, and Le to settle sll 1T was due Lee. It was before I saw
Rogersand Lee togethier that Lee said the note for the wood being
over due would bring in th. other, and that he would close the
chattel mortgage if [ did not pay sll.

Joseph Rogers,—1 am high constable.  On the 16th of March 1
was called in by Lee and Baldry to look into their mutters. Lee
stated that Baldry had not delivered wood in time accordiag to a
contract or sale of a mare, and that the chattel mortgage on her
beeame due, and that he would seize the beast, the whole amount
being due. I went into their accounts, Dr. and Cr., and struck a
balance, T debited first Baldry with the first payment, £5%, and de-
ducted fromit the wood delivered 1 found that Baldry had paid nesr
the amount, allto atrifle; the last payment of $25 was left untouched.
Lee insisted he would have the whole money, or he would proceed
under the bill of sale and scll: Baldry said hie could not pay it.
# then proposed to trade my horee with Baldry, so asto cnable him
to pay Lee, 1sald I would do this, Isaid his horse and mine
could be valued and T would allow him the difference, and help
him out of the trovble.  Dunlop put the valuation on it, and it was
agreed that [ was to exchange horses with Baldry, he givinge me
nine cords of wond, and that I was to pay Lee the £25 for Baldry,
1 then paid Lee the §25: 1 gave him at the moment all the cash |
had on me, §14 or 315, and my I O T for the balance, which I
took up next day, snd I took frous Lee the receipt produced.

The receipt was as follows:—

Barric. March 16th. 1563.

Robert Lee, Esq., to whom I am agent.  And [ hereby relense all
the goods and ehattels from raid mortgage, it being ag above wmen.
tioned thisday paid up in foll,
R. Len
per C. E. Leg,
Agent,

After the reccipt was passed Baldry said, What about the
notes ' then it came out, and I fur the tiest tune heard, that two
notes were given for the mare, s well az the mortgage: 1 said to
Lee. “ What about the notes 9" He said they are in Mr. McCarthy's
hands, T will get them and return them to.morrow.” 1 subse.
quently heard that one Bird bad got the second note for §25: 1
spoke to Lee about it, and he smid he had forgotten the circcmstance
of parting with it to Bird: that he had pawned it to ham for 815,
but that be would tahe 1t up and giveat to Baldry.  When this note
fell due I agrain saw Lee, when he said he would not teke up the
nute, as Bird was cluming more than $15  After this Bird sued
Baldry in the Division Court on this note for &25, and got a judg-
ment fur the whole amount against Baldry.,  Lee afterwarde ()f{'cred
tu secure the matter, and gave an assignment of land in security :
this was after the investigation, when Baldry laid bis charge before
the magistrate.  The scttlement included the notes: the bill of
sale, as 1 understood, was collateral to the notes, none of the
securities were produced.

Crozs-examined —Up to the time the receipt was passed nothing
was gaid by Lee or Bulldry about the notes; I did not know there
were nutes passed passed by Baldry until then; Leo said he was
acting for his brother.

Henry Bird. —1 purchased the note produced from Lee ; itis made
by Baldry, and is for 325, due six months after date. It was onthe
23rd of February I purchased itfrom him; ¥ paid at the time §15,
and Lee was to trade out therest.  When the note became due I sued
Baldry on it, and he urged agaiost my claim what he states to-day
about paying Lee. The defence was not allowed, as I purchased
in goad faith before the note was due; and I got a judgment
against Baldry: Rogers paid me the judgment this day.

Cross-examined. — At the time of the trial Lee disputed my claim
on the note to more than §15, but he never offered me even that
amount  The note was to be mine, and I was to give goods fur
the balance over £19.  Some time after T got the note, Lee asked
me if 1 would give it to him back, by paying me $15: 1 said [
would, but he Bnd not give it to e,

James Dunlop.—lee, Baldry, and Rogers were at my tavern
about the horse. There was, as I understood them, a balance of
$25 due by Baldry to Lee. 1 understood Lee had a note for it, but
i did not see the note.  Lee said, when Rogers drew up the receipt
he had the two notes in Mr. McCarthy's cflice, and that he would
deliver them up neat day. I saw Rogers rny Lee ir full, for
Raldey; 1 rettled the ditference in the trade between Rogers and
Buldr:\‘. The talk about the notes I mostly think was after the
receipt given.

DEFENCE.

I’ Avey Boulton, Yeq —1 wag walking throuzh & room 1 mv
office when Lee and Baldry were makingga bargain, last y ear, about
the hurse.  The amount of the woud note was §3%7.50 It was left
in my office; the note for 325 was not.

At the cluse of the case for the prosecution, McCarthy for the
prisoner, objected that there was no case.

1st. On the ground that the mounoy ubtained by the prisoner was
received frum Rogers, and not from Baldry.

2nd. That though the evidence might shew fraudulent dealiag,
there was nuthing to shew a false pretence as to an existing fact

The learned judge of the County Court, who presided. ruled
amainst these objections, and left the case to the jury., He told
them it was not necessary the muney should have passed from
Baldry’s hand to the prisoner's; if thz jury were eatisficd that
Rogers, by Baldry's authority, gave Lee the money. and that the
Iatter received it as Baldry's mioney, that would be a suflicient
obtaining money from Baldry,  As to the question of false pretence,
he directed the jury to consider, was Baldry induced to part with
his money by the false statements of L.ce, knowingly false on his
part 2 and that what passed between Lee and Baldry when alone

Reeceived from Mr. Jeremiah Baldry the full amount due vn a | as well as what passed in the presence of Rogers, might be taken
certain chattel morigage, given by the said Jeremiah Baldry to one | into acconnt.  The jury were asked to say.
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1st. Did Lee falsely pretend that he had the £25 note in his pos.
scssion, or under his cuntrol, with the motive of inducing Buldry
to part with his money ? )

2nd. Did he falsely pretend that hie wasio a position to discharge
Baldry in respect to the $25 note, with the like motive?

8 Did he falsely pretend that he was in s position to discharge
Ifnld;y from farther lisbility, in respect of the original transac-
tion?

And they were told that any of these questicns, if they could be
answered in the affirmative,, made out a fulse pretence as to an
existing fact.

The jury found the prisoner guilty, aud stated in answer to the
court, that they found the particular fulse pretence referred to in
the first question above proved, namgly, that Lee fulsely pretended
he had the 825 note, L.

The question submitted to this court was whether, upon this
evidence, the conviction ought to stand.

8. Rickards, Q. C., for the Crown, cited Reginav. Hewgill 1 Dears.
C. C. 81a.

M. C. Cameron, Q. C., contra.

Hagarty, J,, delivered the judgment of the court.

We do not see how we can hold this conviction wrong. There
was evidence for the jury, and the learned judge cori. 2!, ict it w
them. It was for the defendant to have proved the chattel mort-
gage spoken of, if he relied on any of its provisions. The sub-
stance of the charge is, that defendant obtained $25 from the
prosecutor, by falsclf' pretending to him that he was in a position
to cuforce payment thereof from him by the promissory.note; and
we certaintly cannot say the jury crred in holding thatgthe
defendant, by bis words and coniuct, rave the prosecutor to
uuderstand that he held such claim against him, and that had the
truth been told, namcly, that the note was then in the hands of
a lawful holder, competent to enfurce payment from the prosecutor
the latter would never have paid the moncy.

Erle, C. J.in Regina v. Jennison, 6 L. T. Rep. N. S. 256,
says, *“One false fact, by which the money is obtained suffi-
ciently sustains the indictment, although it may be united with
false promises, which would not of themselves do so.”

We think it is a case coming within the mischicf which the sta-
tute was designed to meet.

The law as to false pretences has been construed of late years in
a more Lberal spirit than formerly.

We also refer to Regina v. Huppel, 21 U, C. Q. B. 281, and the
English cases there cited, and to Reging v. Butcher, 3 L. T. Rep.
11y, and a well known case of Regina v. Barnard, 7 C. & P. 184,
to the effect that words are not nccessary, but that conduct and
acts are sufficient.

Conviction affirmed.

COMMOX PLEAS.

(Reported by B. C, Joxga, Leq., Barnsierat-Law, Deporter to the Court)

Moxtaourry v. BoucHEr ET AL,
Jromistory note~— Interest— Rale of 1n note— Measure of damages.

Defendant having made is promiasory note payabio two months after date, with
tat~rest at tho rato of 20 per cent. per annum, and having adedefault in pay-
nmubt thareaf at matunty, upon tho trial of tho case in ap aetion brouzbt by the
bolder the plaintif, agrinst the defendant, the learned judge left it to the jury
ax a Queation of dawsges as to the amoust they would allow after the note
bocamie quo. not exceeding 20 per cont., which was ohjncted to by tho plajntiff s
counsel The jury found for plaiutid, allowlog Interest only at 6 per oent.,
after the note matured. Upon motion to Increase tho verdict by the diffarence
b-tween G and 20 per cept. on leavo resers od. Fleld that the rate of interest agrood
upon by the terms of the note is tho awount which stould bo aliowed by the
Jury ax {nterest when allawing intercst io tho nature of damages, from the
wmaturity of the noto to the entry of judgment. (C. P, . T. 27 Vic.]

Action brought on a promissory note dated 2Sth January, 1862,
male by defendant, payable iwo months efierdate to R. B. Miller,
or vrder, for §321, at 20 per cent. per annum, for value reec wed.
Note endorsed by Miller to the plaintiff. Counts fullowed for
money lent fur interest, at the rate of 20 per cent. per aunwn, and
on the aceount stated. Plaintiff claimed 3600,

Defendant denied the making and endorsing of the note, and as |

to the other counts pleaded never indebted.

The cause was taken down to trial at the Fall Assizes of 1863 for
1 York and Peel, before Mr, Justico Wilson, The making and en-
dorsing of the note was proved, and it appeared the money was
| burrowed to cnnble a patent to be taken out temporarily till a

mortgage could be given for it.  Pluintuff wanted Boucher to renew
| it, beenuse it would soon be settled.  The plaintiff Jaimed 2v per
-cent interest from the date of the note to the time of taking the
verdict.

Defendant objected that plaintiff was only entitled to recover 20
per cent, until the note matured, and after that the jury would
give such dawmages a3 they thought right, not exceeding 20 per
cent. Ho referred to Ward v. Morrison, 1 Car, & Mar. 368,
Hovland v. Jemangs, 11 U. C. C. P. 272 ; Reene v. Keene, 3 C. B.
N. S, 144,

The learned judge lefl it to the jury as a question of damages a9
to the amount they would allow after the note became due, not
exceeding 20 per cent. The plaintiff's counscl objected to the
charge of the learned judge. Leave was reserved to the plaintiff,
if the jury gave less than 20 per cent., to apply to have added an
amount to make the interest up to 20 per cent., if the court should
be of opinion that the learned judge was bound as a matter of law
to direct the jury to allow that rate. The jury gave a verdict for
plaintff for §355 51, allowing the interest only at 6 per cent. after
the note matured. If the 20 per cent. for the whole period had
been allowed, the verdict would have been £429 34,

During Michaclmas Term, 77t moved pursuantto leave reserved,
to increase the verdict to §429 34, on the ground that the learned
judge who tricd the cause should have directed the jury to find at
the rate of 20 per cent. for the plaintiff during the whole tinze, from
the date of the note to the time of rendering the verdict, in accord-
dance with the rate of interest specified to be paid in the note.

The rule was enlarged until Hilary Term last, when the defendant
shewed cause in person. e cuntended that the amount of damages
fer non-payment of a bill of exchange or promissory note, on the
day it became due, was a matter to be decided by the jury, aud
that the ecstablished rule was to give interest in the nature of
damages, That the jury were nbt even bound to give that, When
the contract was to pay a certain sum on aday certain, with interest,
the interest became a part of the principal under the contract; and
when a defendant could not be held to Enil for interest as damages,
he could always be arrested when it was part of the agreement to
pay interest, “Here the contract was to pay 20 per cent. for two
months. After that, the jury could give damages for not perform-
ing the contract. That the cases most favorable to the plaintiff
only show that the jury might give the increased interest in the
nature of dawages, not that they were bound to do so. e again
veferred to the cases that were mentioned at the trial, and to Mayne
on DNanaages, 118, 120; Con. Stat. U. C,, ch. 43, 8. 1, 2, p. 449.

Tilt, contra, contended that the parties themselves having fixed
the rato at which the money was loaned. that same rate continued,
and the jury ought to have been directed to find for the plaintiff in
that way. le referred to Howland v. Jennings, and the cases there
cited ; to the Bills of Exchange Act, Con. Stat. U. C. ch. 42, sce.
13, 14 ; Judson v. Fawcett, 2 U. & L. 81; Crouse v. Park, 3 U. C.
Q B. 458.

Ricuarps, C. J.—The authorities all seem to concur that, as to
interest aceruing after the note or other instrument becomes due,
it is recoverable by way of damages for the detention of the amount
payable by the contract. In Williams’ Saunders, vol. 1, 201, note
n., it is stated, *“The usual covenant ina mortgafe deed is to pay
the principal and interest on a certain day, but thero is no
covenant to pay interest after that dny; therefore,in debt on such
a deed, the interest subsequent to the day of defuult must not be
claimed as part of the debt, but as damages for the detention of the
debt.”

. In Ward et al v, Morrison, in 1 Car, & Mar. 368, the action was
to reguver a promissury note for £600 payable 12 months after
date, atthe rate of 6 per cent.  The interest had been paid when
the note Lecame due; and the puestion was at what rate the jury
, should allow; 5 per cent. or 6 per cent., from the time the note
"became due.  Wightman, J., in summing up said— If the parties
i have made a contract for six per cent. on a bill of cxchange, they
| must abide by that contract. but when you have to alluw interest
| as damages for the non payment of money at the agreed on, you
will probably think & per cent. sufficient.”  The jury found for the
plantiff, with interest at the rate of 5 per cont.




June, 1864:]

[Vol. X.—155

LAW JOURNAL.

v m——

In Cameron v. Smith, 2 B. & Ald, p 308, Bayley, J., said | In giving judgment Alderson, B, said, * If the interest bo

— Although by the usage of trade interest is allowed on a bal), |

yet it constitutes no part of the debt, but is in the nature of

damages, which mmst go to the jury in order that they may find .

the awount; and it is competent for them vither to allow five per
cent. ar four per cent , according to their judgment of the value of
money, or they may even allow nothing, in case they are of opinion

that the delay of payment has been oceasioned by the default of |

the hiolder. These circumstances shew that interest isin the nature
of damages and is no part of the debt.”
In Price v. The G. W. Railway, 16 M. & W. 244, defendants

certain estates, tolls, &c , end all the interest of the company thercin,
to hold to plaintids until the said sum of £1000, together with
interest at the rate of 5 per cent. per annum, pnvnble'ns therein-
after mentioned, should be fully paid.  And it was stipulated that
the said principal sum of £1000 should be payable and repaid on
the 15th January, 1844 ; and that in the mean time the Company
should, in respect of the iuterest as aforesaid on tl.e said principal
sum, pay to the bearer of the coupons or interest warrants there-
unto annexed the several sums mentioned in snch warrants respec-
tively, at the times specified therein. The coupons were duly
presented half-yearly and paid, but the Company did not pay the
principal until after action brought, when they paid the principal
into court,

The question for the opinion of the court was, whether the

plaintiff was entitled to recover interest from 15th January, 1844,
to the bringing of the action.
. Parke, Baron, in giving the judgment of the court, said, “ This
is substantially o mortgage. The constant and invariable practice
i3 to give interest by way of damages in such cases.” In the
argument counsel said in etfect how can you imply from an express
contract to pnﬁ interest to a certain dayn contract to pay it beyond
that. Parke, Baron, said, “ The jury give it as damages for the
detention of the debt. 1t is not recoverable as interest on the con-
tract itself.”  Alderson, Baron, said, “ Surely thero is a great
difference between giving interest as damages on interest-bearing
money or the contrary. It the money be emplaved on interest, it
is reasonablo to suppose it would continue to be so employed.”

In Morgan and another v. Jones, 8 Ex. 620, the question raised
was xhether the mortgagee of certain shares of a vessel could,
after the time for redemption had passed, charge more than 5 per
cent. interest on the loan. The mortgage deed was in the ordinary
form, contained an absolute assignment of the shares of the vessel,
with a proviso for redemption on payment of the principal money
and interest, at the rate of 10 per cent. in six months after the
exceution of the deed. There was no proviso for psyment of
interest after the expiration of the six months,

The mortgagors contended that the mortgagees could not claim
at all events more than 5 per cent. interest after the expiration of
the six months from the date of the mortgage,

The judge at the trial, Wightman, J., was of opinion that, as the
prmcl{)al was not paid at the time specified, the interest continued
pavable at the same rate. On the argument, Parke, Baron, said,
*“1t was a sale of a chatte] redeemable on a certain day.” Then if
the mortgagors do not avail themselves of that provision, the same
rate of interest continues payable. It was considered that Price v,
The G W. Railicay, (16 M. &. W. 244) decided the case, and the
ruling of the judge at nizi prins was upheld.

In the case of Qibbz v. Fremont, 9 Ex. 25, the question of how
muck: interest should be allowed was discussed.  There the defen.
dant, in the State of California, drew bills on Mr. Buchanan,
Secretary of State of the United States, at Washington, D. C.  The
bills were protested for non-acceptance, and defendant was served
with notice in Washington, It was left to the jury to say what
wag the rate of interest in California and Washingtan respectively
from 1547, when the bills were protested, up to the time of the
action brought; and whether the plaintiff ®as entitled to recover
as damages interest, and if so, whether the interest was to he cal.
culated at the California rate or the Washington rate.  The jury
found that the California vate was 25 per cent., and the Washington
rate 6 per cent., and that the plainuff was eutitled to recover
interest at the Washington rate.  Leave wae< given to the plaintiff
to move the court to incresse the verdict by adding 19 per cent,
interest to miake it equal to the California rate, if the court shonld
be of opinion that the plaintiff was entitled to recover at that rate.

expressly or by necessary implication specified on the face of the
instrument, there the interest 13 governed by the terms of the
contract itself.  But if not, it seems to follow the rate of interest
of the place where the contract is made” He further stated,
“ 1t in net to be I to the jury at which rate he vughe to pay, for
it depends on the vule of law.  The amount of the interest in cach
place i3 to be so left, and so alsv is the yuestion whether an

damage has been sustained requiring the payment of interest at all,
for those are questions of fact.  Hero the fm-y has found interest

"to be due, and that there was damage which ought to be recovered
gave a bond to the plaintiffs under an act of pa-liament pledising |

in the shape of interest. They have also found what the usual rate

~ of such interest is at Washington and in Californis, but which rate

is to be adopted by them is, as we think, a question purely of law
fur the direction of the judge to the jury.”  The court thought the
Cahfornia rate the proper rate, and ordered the verdict to be in-
creased by the additional interest.

In RAeene v Keene, 3 C. B. N. 8. 144, one of the items of plaintifi’s
claim was a bill of exchange for £:'00, payable 12 months after date,
with interest at 10 per cent, per a: wm.  Plaintitf clamed 10 per
cent, interest from the date of the bill to the time of the computation
of the damages. It was referred to the master.  Defendant con.
tended that plaintiff was entitled to only 5 per cent. interest in the
nature of damages after the maturity of the bill.  The muster
allowed ten per cent. interest for the whele period. It was moved
to refer 3t back to the master fir reconsideration.  In argument the
defendant’s counsel contended the bill in effect was a bill for £22v.
Willes, J., said, * That clearly is not so. Until the maturity of
the bill, the interest is a debt, after its maturity the interest i3
giver s damages at the diecretion of the jury. Colonel Fremont
had to pay 25 per cent , the (Californian rate of interest) * ¥ *
see Gibos v. Fremont, 9 Exch, 25, Herea inry might adopt as the
measure of damages the rate of iuterest which the partics themselves
had fixed, and the master is substituted for a jury.”

Cockburn, C. J., said, *“ The master has, as he well might, given
in the shape of damages the rate of interest the parties themselves
have contracted for. [ think he has done guite right.”

Crowder, J., said, “ The master would, 1 think, have acted very
unreasonably if he had not assessed the damages by therate which
the partics had stipulatud as the value of the money.” The rule
to reter to the master was refused.

In Howland v. Jennings, 11 U. C. C. P. 272, on the authority of
Heene v. Keene, this court refused to reduce the verdict of o jury
who bad allowed interest for the whole period from the date, at the
rate of 20 per cent. per annum, o= a promissory note payable one
wonth after date, with interest at that rate. The defendant con-
tended that from the timne the note beeame due only 6 per cent.
should have been allowed; and the judge at nisi prius gave him
leave to move the full court to reduce the vcn{ict, which they
refused to do.

On the whole we think the weight of anthority is in favor of the
interest agreed upon by the parties, being the proper amount to be
allowed by the jury asinterest when allowing interest in the nature
of damages, from the time the note matures to the time judgment
is to be entered. It may also be argued that this is the proper
mode of estimating the interest or dninages to be allowed, as beiny
that which was in the contemplation of the parties when they
entered into the contract, according to the doctrine laid down in
Iiadly v. Barendale, 9 Ex. 341.

The rule will therefore be absolute to increase the dawages to
$429 34, pursuant to leave reserved.

Per cur.—Rule absolute.

Crawrorp v. BEARD ET AL
Contract—To be performed in the Unuled States—How payalle—Greenbacks.

The defendants restde at Toronto, in Canada: snd one of them when at Cieveland,
or as plainti.. contends at Torunto, Wrufe to planufl, who resides o Cleveland,
2s ta coal, ¢+ which letter the plaintifl rephied and addressed bhis letter to the
defendanta at Taranto agevelng to furnish coals at Clevelandat $2 50 peor ton

Heldthe place where the inoney 1+ pavabls gaverns the queation asto how ft s
11 bo pald, and z¢ the zeodx were to he delivered at Cleveltnd it 1a ts be pre-
sumed they were alsn to be pald for there on dilisery  and that therefero
plaintiT must accept Amierican currency o piyment therwnf

C.P,HT 2 Viel

Plaintiff declared on the common money counts for goods sold,
money lent, money prid, money had and veccived, interest, and
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the account stated. Damages theee thousand five hundred dolars, !
Writ issued on the 23rd of December, 1862, Special pl a of |
never indebted, except as to guods sold and dellvered, and for |
interest,  And to 8o much of the declaration as alleges goods:
sold and delivered, and for interest, defendants say ‘he goods sold:
were a quantity of coal, to wit, 724 tons, which were so sold and
delivered and accepted at Cleveland, in the United States of |
Amcrica; and by the contract the defendants agreed to pay, and .
plaintiff to accept 82 75 per ton, and $1991 was the amount go pay-
able to the plaintiff for the said 724 tons of coal, under the agreement
which said sum was due and payable, and by the contract was to
be paid to said plaintiff at Cieveland in the said United States ; and
another quantity of coal, to wit, 285 tons, which was sold and,
delivered under anotber contract, whereby plaintiff agreed to|
deliver and defendants to accept said last mentioned coal at Cleve-
land aforesaid, and plaintiff agreed to accept and defendantsto pay
the sum of {5U4 of lawful money of Canada for such coal, so deli-
vered under the last mentioned contract, and defendants say the;
interest and forbearance of money in the declaration meationed, is |
for interest and forbearance on the said sum of 21991 und §8u4,
and there i due and owing thercfor to plaintiff €3 05 as such
interest, and the defendants say exceptas to the said sum of $1991
of lawful currency of the United States, which said sum is equal to
$1814 06 cents of lawful money of Canada, and the said sum of ;
$804 of lawful money of Upper Canada, and the said sum of §40 l
of lawful money of Upper Canada, making in ell 32152 of lawful i
money of Upper Canada, they were never indebted to the plaintiff,
anl the dafendants bring into court the said sum of 221563 06 of
lawful money of Canada, and say that is enough to satisfy the claim
of the plaintiff in respect of the matters therein pleaded to,

The plaictiff takes issue on the several pleas of the defeadants.

The cavse was taken down to trial before the present Chief
Justice of Upper Canada, at the last spring assizes for the counties
of York and Peel.

The contract was contained in a letter put in, dated the 30th of |
July, 1862, and the reply to it.

A gentleman called as a witness said he was an evchange broker,
rosiding at Toronto, and that he could have bought a draft on
New York with Canada money at 85 per cent. discount. That
draft would be payable in New York in treasury notes, for it
would heve been drawn payable in current funds.  In Buffale or

Cleveland Canada money would probably have been 2 per cent,
less thun gold, which mighe have made the treasury notes 3u or,
33 per cent discount.  On cress examination he stated the treasury |
notes are the current muney of the United States.  There ave gold ,
coins of &1, §24, 83, $1u and £20 and there was also asilver curreney.,
Canadian gold and American gold were at par, Heonly knew of trea- |
sury notes by custom of dealing, he had received and paid them
out, and remitted them to New York; for £1000in gold paid him
here, the witacess would give a draft on New York taking the gold
at 54 per cent premium.  If he sold a draft on New York payable
in gold, he would charge one per cent. premium on it, receiving
gold or Canada notes here.  1f a draft payable at sight were drawn
at Cicveland, payable here, the witness wenld give $1000 for it, if
payable in our money, charging the usual discount,

A professional gentleman, a lawyer in the United States, stated
that by an act of Congress, passed on the 25th of February, 1562,
the secretary of the treasury was authorised to issue one huudred
and fifty millions in treasury notes, and a similar sum by an act of
July. 'These notes were a fegal tend ¢ except in payment of cus-
toms dues and interest on government bonds and notes—({it was
admitted that for goods sold and delivered in the United States,
treasury notes are a good tender), e thought the act constitu-
tional. ~ The copy of the clause, in referring to these bonds, he
handed in was as follows: “and they shall also be lawful money
and a legal tender in payment of ali debts, public and private,

within the United States, eaxcept duties on importe and interest as
aforcaaid.”  He added, treasury notes are lawful money for cash. |
But if he took §1000 in treasury notes to a broker he could not get |
$1vuv in gold. They are in law Inwful money for all purposes
except what are excepted, for any other purpuse they are Jegal |
currercy. :
Another witness, a resident of Toronto, stated that he was offered
for Canada mouney within § per cent. of what they would give for i
gold. A bill drawn in New York on Canada would be, if paid in

gold, § per cent discount.
the {Tnited States.

Thers was a verdict rendered for the plaintiff for £683
with leave reserved to move to reduce it on the evidence,
the court to draw conclusions of fact therefrom, or order & verdict
for the defendants,

In Easter Term last Crombie moved a rule nisi to enter a verdict
for the defendants, pursuant to leave reserved, on the ground that
from the cvidence given at the trial the defendants were entitled
in law to a verdict.

This rulo was enlarged by consent to Trinity Term.

During the Term KEedes, Q. C. shewed cause and contended that
the contract did not necessarily create a debt ayable inCleveland ;
that the letter being written by the defendants in Canada was
creating a debt here as far 83 they were concerned, that the con-
tract was to pay in money not in treasury notes; that the coin of
the Uniteu States remains the same as it was, and that what the
act of Congress permitais that peoplo may tender these greenbacks,
a3 they are called, in payment of their debts, and that we, and our
courts, are not bound to take the equivalent here. He referred to
Story on the Conflict of Laws, secs. 336 and 308 to 314 inclusive.

Anderson contra.  The lex loci governs as to the value of the
moncey in which the demand is tv be paid. The contract was to
deliver to defendants in Cleveland a certain number of tons of coal
at a certain price, and arose out of a letter which plaintiff received
there and replied to from that place. The question was simply
what were t‘ne damages the plaintiff sustained by the breach of
defendants’ contract. ~ Whatever sum would put him in the same
sitnation as he would have been in if the contract had been perfurmed
is all he can ask as damages from a court or jury here. It is clear
defendants could have paid in greenbacks at a large discount from
Canada money, when the debt becomes due, and all that plaintiff
can now ask them to give him is what was then the value of the
debt in greenbacks as compared with Canada money, and the
interest. He rveferred to Scoft v. Bevan, 2 B. & Ald. 18; Don v.
Lippman, 2 Tudor’s Leading Cases on Mercantile Law, 244;
Westlake on Private International Law, gec. 282,

Apax Wisox, J.—It appears the plaintiff is a resident at Cleve-
land, in the United States, and the defendants are residents of
Toronto, in this province.

The defendants, on the 29th of July, wrote a letter to the plain-
tiff, addressed to him at Cleveland, proposing to take from him
certain quantitics of cual at certain prices. It was not quite agreed
where this letter was written, the defendants saying at Cleveland,
by one of them while there for the purpose of maﬁing a bargain,
The plaintiff does not admit this, from which ke leaves it to be
inferred that it was written by the defendaunts at their residence
and place of business in Toronto. The letter itself has, by some
means, been lost or mislaid since the trial.

The plaintiff, on the 30th of July, in Cleveland, answered the
defendants’ letter addressed to them at Toronto, in the following
words:

«1 wiil let you have the 100 tons, to be delivered here free on
board at 82 73 per ton, as I am anxious to sell you, even by so
doing I should disappoint some of my other customers. i would
{ike you to send for it in as smail cargoes as convenient for you,
and not more than one vessel at a time, as it sumetimes comes in
very slow. Please advise me wlen jou will probably send for
first cargo, also when your vessel leaves your place to cume here.”

Nething scems to have been expressly said of the time when or
the place where the money was to be paid.

This thea is the case of a contract made in one country, which
is to be performed in another, if the defendants’ letter were writ-
ten here, or the case of a contract wade entirely in one country,
and that country the United States, if the defendants’ letter were
written at Cleveland.

In the former case the rule is that the place where the money is
payable is the one which i3 applicable to the question, and as’the
goods were deliverable at Cleveland, and no cxpress provision was
made for pavment, the nrvsum})tion is that the goods were to be
patd fur on delivery, and thercfore at Cleveland. Story’s Contlict
of Laws, sec. 280,

In such a case then, when a suit is brought, the plaintiff should
recover such a sum in the currency of that country, as will ap-
proximate most nearly to the amount to which the party is enti-

Ie called treasury mnotes currcncy of
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tled in the country where the debt is payabl, calculated by the |

real par and not by the nominal par of exchange. Story’s Conflict : of performance of the agrecment, and beeanae it did not shew such

of Laws, sec, 309.© The general rule that the debtor must follow
his creditor to discharge his debt has much bearing iv determining
the place of payient.

Tflcsc defendants could have paid this debt in Cleveland in the
funds of the United States at their nominal and legal value there,
for it is thero their money was payable,

If the contract had been that the defendants should pay the
laintiff in Canada or in London, the defendants could no more
ave compelled the plaintifi to take payment in Cleveland, as if
the debt had been payable there, without indewnifying the plain
tiff agninst this breach of contract in paying the plaintiff in Cana-
dian or English funds according to the value of money in these

countries, than they could with impunity havo violated any other
of the conditions of the contract. Suse v. Pompe, 8C. B.X. S
638, If, however, the defendants’ Jetter was written in Cleveland,
thea the entire contract was made there, for the posting of the

laintiff's setter of acceptation concluded the bargmin.  Dunlop v.

iggins, 12 Jur. 296; Duncan v. Topham, 8 C. B. 225; Scott v.
FPilkington, 2 B. & S. 11, And as performance, and payment as a
consequence, were to be there also, there can be no doubt that pay-
ment made in the funds of that couvntry, or in their equivalent if
made in a foreign country, will be a due performance of the con-
tract. Gibbs v. Fremont, 9 Dz~h, 25. If a depreciation takes
place in the currency between the making and performance of the
contract, the debtor may pay the smount according to the value
which the currency bears when the debt falls due. Stery, sec.
818 a.; Lilkington v. The Commissioners for Claims, 2 Knapp Rep.
18. A depreciation can scarcely be said to exist in this particular
case, for in the country in which the money is payable, a particu-
lar currency of that country, the treasury notes, are declared by
the legislative authority to be lawful money, and a legal tender in
pa{'ment of all debts, except as before stated.

n either view of the facts of the case we think the defendants
are entitled to succeed. The rule will therefore be that the postea
be delivered to the defendants.

Per cur.—Postea to defendants.

Tyke v. Cosrorp,
Accoun! stated— Eruidence of.

In support of an account atated as set out in the declaration the following memo-
randum was put in as evidence .

$300—Good toP. T to the amount of 2300, to be pafd to him, or his order, at
E.C s mill, in the township of Elma, in the county of Perth, in Jumber at
cash price. (Sigoed,) j g s San.

ITeld, a sufficfont acknowledgment of d«bt or lability, and s promise to pay. and

that it finported a sufficient considerstion to sustsin tho sccount stated in the
(C. P, H. T, 186.)

This was an appeal from the county court of the county of Wei-
lington, in ordering the plaintifi’s verdict to be set aside, and a
nonsuit to be entered. The declaration stated

1st. That the defendant Cosford, and one John Cosford, who died
before the commencement of the suit, being, on the 27th of July,
1861, indebted to the plaintiff in the sum of €300, for money found
to be due from the defendant and John Cosford to the plaintiff. on
accounts stated between them, did then, in consideration of such
indebtedness, in writing acknowledge themselves so indebted to the
plaintiff in the sum of $300, and agreed to pay thesameto the plain-
tiff or his order in lumber, at cash price, at Edward Cosford’s mill
in the township_of Elma. And the plaintiff says that although
he has always been willing and ready to receive the lumber at
cash price, at the aaid mill, in payment of the 300, according to
the agreement, yet the defendant did not at any time, nor did John
Cosford, in his lifetime, deliver the lumber to tho plaintiff, or to
any one on his behalf, at the said mill or elsewhere, although a
reasonable time for such delivery »ad elapsed before the commen-
cement of this suit, but neglected and 1efused so to do.

2nd. That the defendant was indebted to the plaintiff for money
found to be due to him on an account.

The defendant pleaded to the first count ;

1st. He did not promise.

2nd. A denial of the breach.

3rd. Payment,

declaration.

And he also demurred to 1t because 1t contained no sufficient breach

a demand or refusal as to entitle the plantiff to recover.,
To the sccond eount the defendant pleaded ;
1st. Never indebted.
2nd. Payment.
3rd. Set off.
Upon which issuo and joinder were taken.
The agreement put in at the trial was as follows:

Peew, July 27th, 1861.
£300—Good to Thomas Tyke to the amount of three hundred
dollars, to be paid to him, or his order, at Edward Cosford’s mill,
in the township of Elma, in the county of Perth, in lumber at
cash price. Joux Cosrorp, Skx,
Jaues Cosrorp.

A great deal of evidence was given on both sides, as to whether
the plaintiff had ever demanded lumber and been refused, but it is
not materisl for us to consider this question as the case does not
turn upen it; but it does seem it would be diflicult for the plain-
tiff to treat the defendant as guilty of default for non-delivery of
the lumber, when no time is mentioned for it, and when therefore
the defendant conld not be prepared to porform his agreement
until he was specially notified by the plantiff when it was he
desired the delivery to be made; and when it may be the plain-
tiff might also have to specify the kind 8f Jumber that he would
require; it does not even appear that the plaintiff was ready and
willing to have received the l;umb(:x'; but this may be corrected in
the court below if the plaintiff is entitled, to succeed in his present
appheation, which assumes tho plaintiff’s cause of action to be
correctly stated.

The objection to the plaintiff’s recovery turned upon the excep-
tions taken by the defendant’s counsel at the trial.

1st. That the memorandum produced was not sufficient evidence
of an account stated.

2ad. That there was no evidence of any consideration dekors
the contract or due bill, or consideration to support either count,

3rd, That the memorandum shews a void promise,

The plaintiff obtained a verdict subject to the defendant's
rzoving to cnter a nonsuit on these grounds.

The defendant did move, and his rule for entering it was made
absolute.

The learned judge, in giving judgment, was of opinicn that the
memoranduni abuve mentivned, * goud to, &c.,” did not import
any consideration, as the words “ value reccived” were held to
import in Waddel v. McCabe, 3 O. S. 502, and that the admission
by the defendant to one of the witnesses, when he presented the
writing to him, that it was * all right, and he would have to pay
it,”" was not sufficient evidence of any previous liability or cun-
sideration to make him chargeable.

It is againet the rule for a nonsuit, vpon this ruling, that the
plaintiff has appealed.

The case was argued this term by 8. Rickards, Q. C., for tho
appeliant. He referred to Chitty on Bills, 10 Edn. 357; Belcker
v. Cook, 4 U. C. Q B. 401, Cumnungs v. Freeman, 2 Humphreys,
143, Harrow v. Duggan, § Dana, 341; Marrigan v. Page, 4 Hum.
phreys, 247,

Juo. Read, contra, objected that there was no consuderation on
the face of the instrument. He referred to Boulton +. Jones, 19 U,
C. Q. B. 317, Fahknestock v. Palmer, 2v U. C. Q. B. 307; Corpora-
tion of Perth v. McGr-gor, 21 U. C. Q. B. 45, 2eed v. Reed, 11
U.C. Q. B. 26; Teal v. Clarkson, 4 0. 8. 872; Hcll v, Morley, 8
U.C. Q. B. 584,

Arax Wirsoy, J.—The grounds of appeal stated are to the effect,

1st. That the plaintiff should not have bees nonsuited.

2nd. That the instrument produced at the trial was evidence of
an indebtedness by the defendant to the plaintiff as alleged.

3rd. That the cvidence of the acknowledgement, made by the
defendant on production to him of the instrument,  that it was all
right and he would have to pay it,”” was evidence of an indebted-
ness to be left to the jury.

4th. That there was evidence sufficient to entitle the plaintiff to
maintain his verdict.

We shail lay the account stated out of the question, as there
was no evidence given to prove any account stated in fact, or an({
other acrounting than that which, 1t ia contended, is to be implied,
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and was the consideration for the making of the special agreement, ! such statement of account privr to the agreement, and that it did
and as the promise made on that vcecasion was to pay in lumber  pot support the second count.  The objections were renewed in
and not in money, it cannot support the account stated and set Term.  Lord Denman, C I, said, * it is said that no consideration
forth either in fact or law, Jhpking v Logan, 5 M. & W. 241, appears to support the first count! but the promise itself inports
We shall therefore consider the proceedings only with regard to  a consideration, and he who says *I promise to pay you £100,
the first count, and the pleadings connected with'it, so far as they ; may, without any violent construction, be supposed to say, ‘we
are appiicable to this appeal . have settled accounts and 1 am to pay you £100.” It is objected

The words * value received ” have been decided .o import a good  then that the instrument proved merely shewed a audum pactum,
consideration; bat there is no decision that t e words of such a ; but the words ‘I agree to pay,” are a perfect promise, and they

writing as the one in question do so,

A document in the common form T O U so much money, “is
evidence of an acknowledgment of debt, to be received on the
account stated.” Curtis v, Richards, 1 M. & G. 46 ; Fesensaayer v.
Adeock, 16 M. & W, 449, O [owe] contains the acknowledgment,
and U [you] is the person to whom it was delivered, and who is
presumed to be the person suing upon it in the absence of evi-
dence to the contrary.

The instrument in question expressly names this plamtiff, so that

he is the person to sue upon it, if any one can do so. Does it also
contain an acknowledgment of debt ¢ for if it do, it will be prima
Jacie evidence of an account stated, that is of its having been given
upon a statement and settlement of accounts,

The words are * Good to Thomas Tg;ke to the amount of £300
¢ an express declaration or

{o be paid to him, &c.” This scems to
acknowledgment of debf, for whatever good may mean, fo be paid,
must surely mean something.  Suppose ““good” had not heen

there at all, but the instrument had been merely * the amount of
£300 ¢o be paid to Thos.eTyke, &e.,” it can scarcely be doubted |

that this would have been as strong and as direct an acknowledg-
ment as could well have been made of a debt against the person
making it. There can be no difference between “ $300 to be paid
to Thos, Tyke,” and *“1 O Thos. Tyke £340.” A plain I O U g0
much money is evidence of an account stated, but with the words
‘“to be naid” it becomes a promissory note. Brooks v, Elkins, 2
M. & W. 74; Waithman v. Elsee, 1 C. & K. 35. The words then
o be paid have some meaning, and that is that they create an
express promise, and if this instrument had been payable in
money instead of in lumber, it would clearly have been a promis.
sory note,

With these words then there can be no doubt that there is not
only an acknowledgement of debt, but a promise to pay it in the
manner provided for, and 1 should rather have been inclined to
hold that the word good would have amounted to an acknowledsr-
ment, sufficient to have sustained the account stated declared upon
if the instrument had been pavable in money, There need be na
precise form of words to constitute an acknowledgment of debt or
liability. As *‘I owe you” is an acknowledgment, “due to you”
should be &0 too, and it is so, according to the cases in Hump. Rep.,
why not also “good to you?" But without resting upon this at
all, we think that this instrument does contain an acknowledgment
of debt and a promise to_pay it, and does import a sufficient con-
sideration of being based upon a previous settlement of accounts
to support the promise to pay the amount of it in lumber. It is
not necessary that this consideration should expressly appear upon
the fuce of the instrument itself, it will equally answer if it ean
be implied from it, or evidence entirely beyond it may be given to
prove the consideration.

The case of Davies v. Wilkinson, 10 A. & E. 98, is not altogether
unlike this case.  The instrument there was in this form:

“I agree to pay C. D., or his order, £695 at four instalments, to
be paidon, &c.,”” {making £600] “the remainder, £95, thgo as a
set off for an order of Mr. Reynolds to Mr. Thompson, and the
rewainder of his debt owing from C. D. to him.

Jaues WiLkINsoN,”

This was of course held not to be a promissory note.

The first count was upon this <pecial agreement, and it alleged |

an accounting between the plaintiff and defendant of divers moneys
due and owing by the defendant to the plaintiff, and then unpaid;
and upon that accounting that the defendant was indebted to the
plamtift in the sum of £0u5, and beng so mdebted, lie, the defen-
dant, in ¢msideration thereof, then agreed, &c., as in the writing
above stated, .

The second count wag upon an account stated.

The defendant's counsel, at the trial, objected that the instru-
ment produced varied from tl e first count, as it did not shew any

| import a consideration. It was not necessery that the document
: put in should be a complete agreement on the face of it, for it is
vnly offered as cvidence that such a transaction existed as the
document refers to, and undoubtedly it is evidence of that.”

Littledale, J., said, *“as to the ohjection that no consideration
. appears on the document, that is true, but it supports the averment
inthe declaration thyt the parties came toan account together ; and
‘ there can be no doubt that they had come to sn account in which
i £695 was to be paid to the plaintiff.  The statement in the writing
, itself is evidence that there had been an account.”” Other cases
. might be added to the same cffect, but not quite so applicable.

If then there be no difference between the mode of payment as
set out in the agreement just referred to, so much in money and
i the rest by way of a set off against a particular debt, and in the
. agreement in hand, in lumber. then the case just cited is a decisive
. authority in favour of the validity of this instrument, and of the
i mode in which it has been declared on, and of what it imports;
i and as we can perceive no difference between an agreement to pay
I'80 much money by way of a set off aga’nst a particular debt, and
. an agreement to pay so much in lumber, for they are both agree-
; ments not to pay the plaintiff in money, we think the first count

of the present declaration sustained both in fact and in law. We

have no doubt that the same result could have been established
upon the mere basis that this is at least an acknowledgment of
debt cr liability, like an I O U, and as the acknowiedgment in the
one case is evidence of an account stated, so it should be in the
other also, but it is more satisfactory to find that the question has
already been decided by the high authority to which we have
alluded.

We think then that the rule ordering the verdict for the plaintiff
to be sct aside, and a nonsuit to be entered, should be discharged.

Per cur.—~Rule discharged.

Crooxs v. Dicksox.
Summons—Enlargement of =Sy of proceedings thereby.
. Ileld, gonerally speaking, that a sominons calling an a party to show caune,

operates us a stay of proccedings aftor it is returnable, and an enlargemont
thereof by consent of parties continues the stay.
{C.p, . T, 27 Vic.)

This was an action of covenant to recover five years’ rent of
{ premises in the City of Toronto, The writ wasissued on the 25th
. of February, 1862, and the declaration is dated the 19th of April,
11862, The venue was laid in the county of Grey originally, but
| was afterwards changed to the county of the City of Toronto.
i The defendant filed a plea by way of equitable defence, and demur-
rers arose out of the pleadings which came before the court in
Hilary Term last year, Since that time there have been applica-
tions to amend the pleadings, and out of one of these applications,
and the taking of the verdict before the amended pleadings were
| tiled, this motion arose. It was made by Crombie during Michael-
: mas Term last and enlarged to this Term, when R. P. Crooks
I'shewed cause, and Crombic and Anderson supported the rule,
The rule was to shew cause why the verdict should not be set
aside with costs, and a new trial had between the parties on the
ground of irregularity. in this, that the record was cutered for
trial whilst the proceedings in the cause®were stayed; or vu the
ground that the verdict was taken after an order had been made
allowing the defendant to add to the pleadings a new rejoinder,
aml a reasvnable time had not elapsed from the making of the or-
| der to tax and pay the costs of oppusing the appiication for the
Porder, and to add and serve the rejuinder, or why the verdict

should not be sct aside and a new trial had between the parties on

sueh terms as to the court might scem neet, on the ground that

the verdict was excessive, amd on grounds disclused in papers and
+ affidavits filed.
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From the affidavits filed it appeared that notice of trial was [ as an undefended one,
given and the record entered for trial at the epring asmizes of Jast is not known,

rear, held in May last, at Owen Sound. A summons which had

een obtained for allowing the defendant to amend his pleadings
was enlarged, by consent of parties, before the presiding judge at
Chambers in Osgoode Hall, until Monday the first day of June,
theunext, an® it was ordered that the venue in the cause be changed
from the county of Grey to the county of the City of orento, and
that the costs of the day, excepting tho witnesses fees, should be
costs in the cause. The order was dated at Qwen Sound, on 13th
of May, 1863. 'The defendant did nothing under the order; and
after notice of trial had been given for the last autumn assizes for
the city of Toronto, on the 28th of October, a summons to add a
rejoinder was taken out and served on plaintiff on the 29th, re-
turnablo the next day. This summons was, by consent of both
parties, enlarged until Saturday, the 31st of Qctober.

Mr. Crooks, in his affidavit, states that he told the defendant’s
attorsey at the time the enlargement of the summons was spoken
of, he would enter the record of trial,

On tho 31st of Qctober, Saturday, the summons was argued
before Mr. Justice Morrison by the plaintiff, and Mr. Crombie for
defendant. The learned judge reserved his decinion, und stated
that as on the following Monday he was about leaving town, he
would hand the order he made to the clerk in Chambers. On
Monday, the 2nd of November, tho order was obtained by the
defendant’s attorney, and served on the plaintiff’s attorney the
s:lxmedday, by putting it under the door of his office, which was
closed.

The order was that the defendant should have leave to plead the
rejoinder referred to in the summons, on payment of the costs of
opposing the order.

The commission dey of the assizes for the county of the City of
Toronto was on Thursday, the 29th of QOctober, and it is said the
record was eantered on that day, after the eniargement of the sum-
roons, and whilst the same was pending. The assizes were opened
on thst day by the learned judge assigned to take them aml then
they were adjourned until Mouﬁay, the second day of November,
the day when the order was obtalaed, and served. On the sccond
and third of November that court was presided over by the Chief
Justice of Upper Canada. The record stood thirteen on the list,
and the verdict was taken on the afternoon of the third day of
November, the day on which the costs of opposing the order were
taxed, in the absence of the defendant’s attorney and counsel, and
before the amended pleading had been fited or served. The dam-
ages were assessed at 34339 90,

Oua Tuesday, the third of November, a clerk of the defendant’s
attorney called at the office of the plaintiff’s attorney, who said
he was making up the costs of opposing the order, and they met
at Osgoode Hall and the master taxed the costs. The plaintift’s
attorpey took out an allocatur for the amount of the costs, but the
clerk of defendant’s attorney was not aware that a copy was
served. The costs were taxed at £1 18g. 9d. on the 3rd of Novem-
ber, but were not paid before the verdict was taken, nor have they
been paid since.

Ricuarps, C, J.—The defendant's counsel, on the argument, con-
tended, as a matter of strict legal right, that as the plaintiff had
eplarged his summons before the record was entered, such enlarge-
ment operated as s stay of proceedings, and the aubsequent entry
of the record and proccedings afterwards were all irregular. As
a general proposition a summons operates as a stay of proceedings
after it is returnable, and if it i3 adjourned by consent the stay
continues. In the case before us it evidently was not in the con-
templation of the parties that the plaintiff should not enter his
record, and Mr. Crooks states that he told Mr. Cromuie he would
enter the record. In the absence of any contradiction of this
statement, or of dissent expressed on the part of the defendant's
attorney to Mr. Crooks’ doing as he stated he would, we think we
should not be carrying the rule too far to hold that the plaintiff
was not at liberty to enter the record, particularly as the defen-
dant’s attorney stated that he cxgecwd to try the case at those
assizes, and had no intention of objecting to the record bcing
entered thereat ; his only ohject being to get the plea he had leave
to file, placed on the record.

The case then comes to this, that on the day the costs of the
amendment were taxed, whilst undoubtedly both parties expect«d
those costa would be paid and the plea filed, the cause was taken

i are allowed for making out the bill of coets an

The exact hour of the taxation of the costs
The verdiet, from what we hear, nas taken betneen
two and four ¢'clock. The plaintifi’s attorney, and the clerkof the
defendant’s sttorney, attended at Orgocde Hafl, and had costataxed.
The offices there are not open until ten o’dock and parties are not
usunlly there to do business when the cflice is open.  If twohours
having the snmeo
toxed, and getting the allocatur, it would bring the tine down to
about noon. Then if the verdict was taken et two o’clock, oreven
at four, without further notice to the defendant’s attorney, whoso
office was within almost a stonc’s cast of the court heuse, it does
scem like pressing the matter with unvsual haste and sharppess, It
is urged that the learned Chief Justice was insisting on business
going on, and that in consc(}uonce of this pressure the case was
taken, Still 1 think it was due to the apparently liberal manner
in which the attornies for the partics were and had been acting
towards each other, that some hittle trouble should have been taken
to let the defendant’s attorney know the case was coming on. A
constrble might have been gent to his office to notify him of what
was being done, when it was well know he intended to defend tho
casc, particularI{ when 5o large an amount was involved.

On the other hand there is no reason to doubt that the defen-
dant's attorney well knew the case was entered for trial, «nd he
ought to have known the presiding judge would have insisted that
the business of the court chonld be proceeded with. He knew that
as he had obtained leave to plead on terms of paying costs, the
responsibility was cast on him of having thesa costs taxed and
promptly paid, and after the essizes had commenced he cught to
have used uuusual diligence. There were probably from two to
four hours after the costs were taxed, in which he appears to have
done nothing towards paving these costs. Under all the circum.
stances we cannot say he is entirely free from blame,

Looking at the facts we do not think it right to allow this ver-
dict to stand, and therefore the rule will be absolute to set it aside;
and as to the costs of the trial and of this application, we think
the most reasonable mode of disposing of the matter will be to let
them be costs in the cause—the defendant to have until Tuesds
next, inclusive, to pay the costs of the amendment already taxed,
and to file and serve {ﬁs added plea without prejudice to plaintiff
giving notice of trial to day for the next assizes,

Per cur.—~Rule accordingly.

COMMON LAW CHAMBERS.
(Reported by RopzRt A, Fanzisoy, Esq., Barruterat-Law.)

AxpErscy V. CULVER ET AL,
Term's Notice—Necessily for, when plan:tif)'s proceedings stayed 67 security for costs
be qiven—Laches.

A pudntiff residlog out of the jurisdiction of ths court, in 1862 commenced sn
action of ¢jectment for the recovery of lands situste witbn the jurisdiction of
the court = Issus was joined before October, 186 On 23rd of that montk,
defeadant obtained aud rorted an order, stagiog plaiutifi’s proceedings till he
shotld furnizh security for coets. Plaintiff’s pruceeding was accordingly stayed
]l 20th February, 1864, when platotif having flled a bond for secunty for coets,
bad same allowed, and on 241h of same moath served notice of the allowance of
the bond together with notice of trial. without haviog ;reviously given a term’s
notice of his jntention to procesd. FHeld, that the notice of trial was irregular.
Held also, that an application on the part of an attorney residont in the country,
made 0 set asida a notice of trial served on his Torunlo agent s {rregular, and
mades within eight days after such service, 18 not too late.

{Chambers, March 5, 1864.)

This was an action of ejectment in which issue had been joined
before October, 1862. On the 23rd day of that month, an order
had been obtained by the defendant for a stay of proceedings till
security for costs was given,

Qa t... 15tk February, 1864, the plaintiff filed & bord for such
gecurity, no proceedings in the meantime having been taken since
the 4th of Nuvemler, 1862, and nu term's notice given,

On the 20th February last, the master allowed the bord, and on
the 24th notice thereuf and notice of trial were serted onthe defen-
dant’s attorney.

Rubert 4. Harrison, on 1st of Mar+h made application to Adum
Wilson, J., for a summons calling upon the plaintiff to shew cause
why the filing of the bond for security for costs, the notice that it
had been filed, the service thereof, the allowance thereof and the
notice of trial served on the 24th February last, the service thereof
and all proceedings subsequent thereto, or such or one of them as
to the presiding judge in Chambers might ecem meet, should not
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be set asido with costs, upon the ground of irregularity in this,
that issuc hnving been joined more than four terms, no term's
notice of intention to proceed had been given before the taking of
said proceedings or some or one of them,

Mr. Justice Adam Wilson, in the absence of direct authority in
support of the summons, refused it. Ile however gave permission
to renew the application.

Accordingly on 2nd March, Mr. Harrison having mentioned
what took place before Adam Wilson, J., renewed the application
before John Wilson, J., and upon the authority of 1 Chit. Archd.
9 Edn. p. 145, obtzined the summons,

C. 8. Pattersun. for the plaintiff, shewed cause. Ho contended
that sinco the defendant had got the proceedings stayed, he could
not pretend that he was injured by the delay, and that if a term’s
notice were necessary, tho defendant had waived it by not applying
to sot the proceedings aside within four days after the service of
nutice for allowance of bond. For his first contention he admitted
that he had no express authority. For his second heo cited Willia
v. Ball, 1 Dowl. N. 8. 303, which was a motion to sct aside a notice
of declaration served on the 30th October, and the application made
on the 4th November following, was held to be tvo late, sithough
the 31st October was a Sundny,

Robert A. Harrison, in support of the summons, cited Tyre v
Wilkes, 2 U. C. P. R. 265 ; The Biskop of Torontov. Cantwell, 11 U. C,
C. P. 871, Archhold’s Practice, 9 Edn., vol. 1, p. 145; Unite v.
Humphyrey et al, 3 Dowl. P. C. 532. H¢ contended that from reason
and analogy, the summons ought to be made absolute. The reason
of requiring a term’s notice, was to prevent surprise; the not
Fuuin in the bond was the plaintiffs own neglect, without which
he could not proceed ; he \'olunmril,y ailowed four terms to elapse,
and should be bound to give a term’s notice.

Joux WiLson, J.—1 think the summons as to sctting aside the
notice of trial, must be made absolute. If the plaintifis were out
of the jurisdiction of the court, the defendant hiad a right to security
for costs, To compel this. t' e court does nothing more than stay
{:roceedings till the securit;' begiven. If time runs on, it is caused

y the plantiffs laches, and is not the defendant’sact. The giving
of seeurity is not technicaily a proceeding in the cause. ltisa
something to be done to authorize the plaintiff to proceed, without
which he canuot take a step.  Mere he puts in security, and was
in a position to go on according to the practice of the court. But
thig practice required that if no proceedings had been taken within
four terms, the plaiati¥ -vas bound to give the defendant a term’s
notice. Inthe case of Minchiner v, Martin, 12 C. B. 455, Cresswell,
J., says “ In anulogy to that case (Doe Vernon v. Roe, 7 Ad. & E.
14) the plaintiff here might have given security for costs at any
time without giving a term’s notice, and might also apply to
rescind the order for security, though he could not take any other
steps.” In this view of the present case, aided by this authority,
1 hold the giving of the notice of trial the first swep in the cause
taken since the proceedings were stayed ; butfor the reasonsalready
stated, the plaintiff could not take it without giving the defendant
a term’s notice of his intentioun to do eo, which he has not done.

As to the point whether this application has heen made in time,
I have some doubts. This isa cause from the country. The notice
of trial was served on the town agent, who had to communicate
with his principal. The motion was made within eight days,
which 1 thiuk reasonable, and that the defendant has not waived
his right to move.

The summons will be made absulnte, 8o far only, as setting aside
the notice of trial, and since the point is new, the costs will be
costs in the cause.

Summons absolute. Costs to bo costs in the cause.

Fogo v. PyeaER XT AL

Ejectment—Security for costs— Necestity for prompt appl

In an action of ejoctment commenced on 26th February, 1861, appsarance enter
ed on 18th March following, where defendant, on 19th of sams month. deman-
ded security fcr costs on the ground that plaintiff cesiGed in Great Britain, but
no proceedings were afterwards taken, either by plaintiff or dofendant, tiit 26th
Javbuary, 1864, when plaintiff gave defendant & term’s notice of s intontion
to proceed by serving notice of tnal, it was held that an application made by

defendant for security for costs, aftor service of the notice of trial, was too late.
(Chanbers, March 7, 1863.)

e

This was an action of cjectment commenced on the 26th Febru.
ary, 1861. Appearance was entered on the 18th March following. |

On tho 19th March security was denanded on the ground that tho
plaintiff then resided in Great Britain, and has never since resided
within the jurisdiction of this Court. On the 21at March, 1861,
notice was served limiting the defences of the soveral defendants,

No proccedings were taken from tnat time till the 28th January,
1884, when the plaintiff gave the defendant notice of his intention
to procecd after the end of the then next ensuing term, by giving
notice of trial. The defendant took no notice of this. 'I‘Ke plain-
tiff, thereupon, on the %0th Februavy, 1884, gave notice of trial
for the next assizes, to be held at Whitby,

McLennan, on tho 24th day of February,
calling on the plaintiff to shew causo why ﬁe
defendant security for costs.

Kerr shewed cause, and contended that defendant was too late in
his application.

Thereupon an affidavit was filed by W. McLellan stating that his
belief was and is that it was understood between the attornsy for
the plamntiff and himself that they would not proceed mntil ihey
gavo sectaty for costs , that, acting on this belief, be did not mako
tho application or think of doing it till after the notice of trial had
been given on tho 20th of February.

The plaintiff's attorney and all those counnected with his effice
having anything to do in the management of the cause, by affida~
davits, denied that there ever was any such uanderstandicg or any
allusion to it, at any time, or any promise or understanding that
they were to give security for costs.

Jony Wirson, J.—It is much to be regretted that gentlemen of
the profession do not reduce to writing any arrangement which
may be made in a canse by which the ordinary course of proceed-
ing is not to be followed. The result of the want of this precau.
tion in this case is that one gentleman states on oath what a aum.
ber of others deny, and the Court has no alternative but to treat
the matter as if no arrangement whatever had been made,

In ordinary cases application for security for costs must be made

before plea pleaded or issue joined. If the defendant kuows that
the plaintiff is out of the jurisdiction ( Wilson v. Minchim, 1 Dowl,
P. C. 299); and if made aftcrwards it must be made promptly
after defendant becomes aware of the fact that plaintiff is out of
the jurisdiction of the court ( Wood v. Bellisle, 3 U. C. Cham. Rep.
130).
Ir)x actions of ejectment issue is joined, in fact, when the defend.
ant appears and makes his defence; still I apprehend defendant
may apply for security for costs provided he apply Yunctun]ly," I
cannot learn that any rule of practice as to time has been estab.
Jished here.

In Durcan v. Stint, 3 B. & Ald. 702, it is laid down that when
a cause i3 pending, a party, if he means to apply for security for
costs, must take no step after he knows the party is out of the
Jjurisdiction.

In Brown v. Wright, 1 Dowl. P. C. 95, it is said that where a
defendant pleads, after it has come to his knowledge, that the
plaintiff is abroad, the court will not oblige the defendant to give
security for costs.

In Fry v. Wills, 3 DowL P. C. 6, the writ wag issued ir June,
The plaintiff declared in October. The defendant took out a sum-
eoas for time to plead and then obtsined o rule for security for
costs. The court said the rule of H. T. 2 Wm, IV. gave the court
discretion. and held the defendant entitled to security for costs.

In Young v. Rushworth, 8 Ad. & E. 479 (note), the pleintiff in
Qotober, 1836, became insolvent, and in December got his discharge.
Defendants motion for security for costs, in Michaelmas Term,
18387, was held too late,

Gell v. Curzon, 4 Ex. 813, wasan apglication for security for costs,
not because plaintiff was abroad, but because he was insolvent, and
the suit was not being carried on for his benefit,

In Torrance v. Goss, 2 U. C. Prac. Rep. 55, it was held that if
defendant take steps after becoming aware of pleintiff’s residence
out of tae jurisdiction, be waives his right to ask for sccarity.

Iu Morgan v. Hellems, 1 U. C. Prac. Rep. 363, a defendant was
held two late in moving on 23rd January on an aflidavit sworn on
4th Javuary.

took out a summons
should not give the

# Soo Crowe o al. v. Moguire, 3 U. 0. L. J. 205.~[Epa. k. J.]
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In Mainweright v Blain, 2 C M. & R. 740, Parke, B., intimated
that sccurity for costs must be moved for as early as possible, and
before iosue joined, but if moved after, the court must be eatiefied
that the defendant did not know, before that step in the cause was
taken, the circumstances on which he grounds his application,

Here I think the defendant was doubly precluded . First, in not
moving within a reasonable timo sfter his demand in 1861 : and,
sccondly, in not moving within the term that next followed the
plaintiff ’s notice of his intention to proceed after the termn.

The summons must be discharged.

Summons discharged,

Puituars &1 AL v. WinTERS,

Ejrdmenl— Notice limuting d¢fence—lesue— Practice.
There & defendant limits his defenos under Con, Stat. U. C, cap. 27, sec. 12, to
Kart of the lands sought to be recovered, he is entitled to the four days allowed
tm by the statute, oven though this may have the effect of throwing the plain-
$iff over an sasize; and an order wiil not be granted to piaintiff to amend the
fsxue served by him befvre the four days have elapsed, without prejudice to bis

notice of trial.
(Chambers, March 24, 1564.)

The writ ia this case was served on the 3rd March, 1864. On
Saturday, the 19th March, the defendant appeared. The 21st was
the last day for notice of trial for the Coboury Assizes, and on that
day the plaintiff made up and served the issue under sec. 16, (form
No. 4) and gave notice of trial.  Or the 22nd the defendant served
notice, limiting his defence to part, of the lands claimed.

O’ Brien, on the 24th March, ssked for a summons for leave to
amend the issue served, without prejudice to the notice of trial, by
inserting iho limitation of the defence to part, or by substituting
thercfor an issue in form Xo. 3, under the provisions of sec. 16.
He referred to Cole on Ejectment, p. 134; Grimshave v. Whye et al,
12 U. C. C. P. 521, was also referred to.

Drarer, C. J.—I have already considered this point. The
defendant i3 entitled by statute to his four days for Y::nitmg his
defence, and to eight days for notice of trial, and I cannot take
away his right, even though the effect may be to throw the plaintff
over the asizes. There is no authority cited in support of the
proposition laid down in Cole, and 1 have found none.

Summons refused,

CHANCERY.

{Reported by A. Graxt, Esq., Barrister-al-Law, Reporter lo the Court)

Caristiz v. Dowres,
HMortgage—Covenant to pay--Sale, order for defictency of—Statute of Mrauds,
ted to an arr t

M. being owpor ofthe equity of redemption verbally ng
that * In considerativn of the sald Mclnues having promised to give his pere
ronal covenant for the payment of the sald balacce of £300 (due on the mort-
gago) in three years from 10th February laat, with interest to be paid half
yearly as acollate; sl security, I will procure him 2n extenclon of time, as afore-
3aid, on receiving e2ld covevant from bits,” which was embodled in A memo-
randum sigoed by the solicitor of the mortgages, but without his authority
P di wero diogly delayed on the mortgage for thres years, on the

faith of th'l;promlae' and the mortgages subsequently lnstitu roceedings
in this court toobtalus mle of the premises, xod that M. might be ordered 1o pay

any deficiency arising >n such sale of the premises. Ield, thern was polany abso-
lute bindivg sgreement to give the time: that as Part of tho agreement (that as
to giving the covenant) was to be performed within & year, but the mortgagee’s
part ¢mbraced a period of thres years, (as did also M's in regard to the time for
payment,) whether the Statute of Frauds would stand {n the way of the plaintifPs
recovery. Quare, that had M. performed his part of the agrecmont, tho mort-
gageo could have been compelled to ¢ xecute his, and that a personal order for
payment of the deficiency is only mads by the court to avold direulty of action
and in ald of a legal right, but only when that right is clear.

This was a sult seeking to obtain a decree for sale of mortgaged
premises, and the usual order for payment of deficiency in the
event of the sale not realizing suffizient to pay the amount whick
should be found due to the plaintiff under the ci.cumstances stated
in tho head-note and A’udgmcnt. The cause came on tobe heard by
way of motion for a decree,

Goynne, Q. C., for the plaintiff, contended that the defendant
Mcinnes having agreed to execute the covensnt to pay off the
mortgage, snd having, by the forbearance of the mortgagee, obtained
the time stipulated for, the court would compel him now to do so

—the court under such circumstances, will treat him as having
perfurmed his portion of the agreement, ciing funes v, Dunlop, 8
Toerm R 545, Price v. Seaman, 4 B. & C. 526; WAde v, Parkan,
12 Ea, 678, Foster v. Allanson, 2 Term R 47¢; and Adduon on
Contracts, pp. 21 and 88.

Strong Q. 2., for McInnes, resisted the decree asked for, so far
as any personal relief against him was concerncd, as there was
nothing binding in the agreement 8s to cither party until the
covenant was exccuted. He rolied also on the Statute of Frauds as
being & complete answer to tho case made by the bill; the agree.
ment not being to bo performed within a yesr, and the order of
court under which relief was here asked only applies to an ordinary
case between mortgagor and mortgagee, or, where the rightisclear
and undisputed.  Mclnoes coulid not have compelled an” extension
of time until he had given the covenant; until then the plaintif
was ot liberty to proceed, and there is notinng to show that the
plaintiff wuufd ever have given the time, slthough his solhiciter had
chosen of his own accord, but without las sanction or authority, to
undertake that the time would be extended, The fact that the
three years have been allowed to elapse without proceedings having
been instituted was merely accidental, a forbearance which Mclnnes
could not have claimed or enforced.

Under these circumstances, the only decree the court will mako
will be the ordinary one for sale or foreclosure, as the plaintiff may
elect to take, giving no personal relief as against Mclnnes.

The other defendants did not appear; as against them the bill
was taken pro confesso,

Vasroveuyer, C.—The plaintifi asks for a sale, and that the
defendant Donsld Mclones, the owner of the equity of redemption
by assignment from the mortgugor, may be ordered to pay the
deficiency, if any, on the ssle, on the ground that he verbally
assented to tho arrangement contained in the following memo-
raudum of receipt for arrears of interest, and £25 of the principal
money secured Jv tho mortgage, signed by the solicitor of the
mortgagee, and delivered to dclnnes; viz, " In consideration of
the said Mclones haviog promised to give his personal covenant
for the payment of the said balance of £300, due on the mortgage,
in three years from the 1uth February, with interest to be paid half
yearly, a8 a collatoral security; 1 will procure for him an extension
of time as aforesaid, vo receiving said covenant from him.” Mr.
Robertson swears that ho several times afterwards called upon
McInges, who slways promised to execute the covenant, and that
on the faith of theso promises he delayed taking procecdings on
the mortgage until thereby McInnes has in fact had the three years’
forbearance.

To this claira upon McInnes personally it is objected :

Firstly, that therc was no absolute binding agreement by plaintiff
give time, but only an agrecment to do so conditional on Mclinnes to
executing a covenant to;pay, and that until that was done the plaintiff
was at liberty to proceed at any time on the mortgage, and that it
was only on ubtaining this covenant that Rubertson was to procure
from the plaintiff the extension of time for three years: that had
the Ylainnﬂ' proceeded at once upon the mortgage, Mclanes could
not have set up the agreement, which was only to operate when
ho haa done somcthing which has never yet been doue, and that
the plamtiff might never have given the time, notwithstanding
Robertson’s un(Termking.

Secondly, that the agreement, being for something to be dane at
a period beyond a year, required under the Statute of Frauds, to
be in writing ; that 3lcInnes never signed any writing, and it is
not proved that Robertson bad any right to sign for the plaintiff.

Thirdly, that s personal order, as it is called, for payment of
the deficiency is of recent practice, and only made by the court to
avoid circuity of actior and in aid of legal right, but only when
that legal right is clear.

1 think I should not make any order in this caso, and that the
construction put by the defendant upon the memorandum in writiog
signed by Robertson, and its effect, is correct, It is true Mclnnes
has had the benefit of the three years, but that wag because the
plaintiff chose to let time run on without procurieg the proper
undertaking from him.

As regards the Statute of Frauds, McInnes' part of the agree-
ment, as to the giving the covenant, was to be performed within a
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year, indced at once, but the plaintiffs part was to cmbrace
a period of three fcnrs, as was also Mclnnes' in regard to the time
for payment, and it would probably be found that the statute
ntoos in the plaintiff's way. Had Mclanes performed his part by
delivering his covenant, the plaintiff, [ apprebend, could have been
compcllcﬁ to execute bis. Donellan v. Read, 3 B. & Ad. 899,
Souch v. Strawbridge, 2 C. B. 808 ; Cherry v. Heming, 4 Exch. 631,
I do not think it a case in which I should do more than miake the
ordinary decree, leaving the plaintiff to procecd at law if he thinks
he can suceeed there,® I give no costs of this contention to cither
side. Mclnnes has evaded his engagement, and is only entitled
to such consideration as 1 feel compelled to give him,

CHANCERY CHAMBERS.

(Reported by Aux. Gmaxr, Esq., Barrister-at-Law, Reporter to the Court.)

Ruopes v. Nriwp,
Ireluction of documents—Affidanits.

A plaintiff filed a Uil 2gainey his assignee’s representative f- an account,
charglug that certaln moartgazes then fn his posseasion and apparently
belonging to the assignes’s estate, fo reality wero part of his estats. On
being served with the usual order for prounction uf duci'ments, the plain-
i1 8led an affidavit, objecting to prodace the mortgagesa, on the grounds that
they were held by the assignee the plalntifl’a trustes, anad that he had alisn on
them for moneys expended by him on account of the properties covered by
them. The affidarit aleo deacribed certain other documents in the plaintifCs
poesesaion generally. The answer denied, on information and telief, that the
mortcages had ever been the property of the plaintiff.

Upon ths application of the defendant, an order was
of the mortgages, and for & more particulas afidavit,
The plaintift James Rhodes filed a bill against the defendant

Thomas W. Neild, who is the administrator of his deceased brother
Joseph Rhodes, setting forth an assiznment of the plaintiff's pro-
perty to Joseph Rhodes, in trust for the benefit of the aseignor’s
creditors, praying for an account, and salleging that some mort-
gages which were in the plaintif°s possession, but in which his
name did not appear, belonged either in whole or in part to his
estate, and not to the eststes of Joseph Rhodes, who appeared
therein as a mortgagee. Tne answer of the administrator denied
on information and belief that the plaintiff ever had any interest in
the mortgages, and claimed that they were taken for the sole
benefit of the parties who appeared as mortgagees therein,

Upon being served with the usual order for the production of

fon

ted requiring prod
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|| bill, and has at least a lion u}non them for a largo sum of money,
_the balance, as I should infer, which he claims upon acconnt
, between him and his agent Joseph Rhodes,  In his further affidavit
: he claims to have a lien upon them for moneys paid and advanced
, on the propertiestherein mentioned, paid and advanced, to whom he
; does not say, if to McElderry it is beside the question, and if to

Joseph Rhodes, it is not in accordance with the bill, and thero aro

not such facts shewn as could make out the plaintiff to bo an
, equitable mortﬁngco of theso mortgages. In fact, from the whole
. tenor of the bill, it is clear that he occupied no euch position,
Such position would be inconsistent with the relative pomtion
of the parties, so the plaintiff brings himself within no rule of pro-
tection,

Any doubt that T have as to the production arises from the
allegation in the answer, that the mortgages wero taken for debts
due to Joseph REodes himself, and that the plaintiff never hadany
interest in them, in which case they have nothing to do with the
matters in question in this suit, but the answer is as to belief only,
and is by o personal representative, I think I may properly say
to the plaintiff that according to the case he himself maokes, in
regard to the mort,f.ri‘uges he is bound to produce them.

The affidavit is also too general in regard to letters, accounts,
memoranda, »nd other papers therein referred to.

The order must be made for a better affidavit, and with costs,

ot

ENGLISH REPORTS,

JUDICIAL COMMITTEE OF THE PRIVY COUNCIL.

(From the Law 7V¥mes Reports.)

(Present—The Right Hon. Lord CraxworTH, Lord CazLusron,
Ksiont Brucee, L. J., and Tunsez, L. J.

DiLL v. Murpny.

ParliamentePrivileges—Colonial Leguslature— Pnoer {0 commit for conlempi~—
Fower to define pricileges--Statute—Construction..

A statute of the Tinperial Parliament, in establishing a Legislativo Assembly in
Victorls, enacted that it should be lawful for such Legislaturs, by an Act, to
define the privileges, immunities and powers of the members. ‘The colraial
Legislature passed & measure, enacting that the Lexislative Assembly and
members should held, enjoy and exercise the like privilege , immunities and

wers, and thess should be the same as wero then held by the Commons
foute of Parliament in Great Britaln, whother such privileges wers enjoyed
tom, statute, or othe-wise.

documents, the plaintiff filed an affidavit, admitting the pc
of the mortgages, but refusing to produce them, upon the alleged
grounds that Joseph Rhodes’ estate had nc beneficial interest
therein, and that he had held them as trustee lor the plaintiff;
that the plaintiffs had at least a lien on them for money advanced
on account of the lands comprised in them, and that third parties
also were interested therein. He slso described numerous docu-
ments in his possession Sencrnlly a3 “a large number of letters
from the said Joseph Rhodes in his life-time and others for him to
me, and accounts furnished me of guods sent to Upper Canada for
sale.”

McGregor, on behalf of the defendant, moved for an order
requiring the plaintiff to produce the mortgages, and to file a par-
ticular affidavit, properly describing the letters and accounts,

Burns, contrs, resisted the application on the grounds stated in
the bill, and in an affidaxit ot the plaintiff.

SeracG, V. C.—Upon the plaintifi's own shewir~ the defendant
is entitled to production of the mortgages in question, They are
two mortgages made by a person named McElderry, one of them
to Joseph Rhodes and others. Taking it to be true, as stated by
the plaintif, that McElderry was the plaintifi’s debtor, and that
the mortgages were taken by Joseph Rhodes a3 agent and trustee
for the plantiffs, to secure debts due to the plaintiff, upon what
ground docs the.plaintiff scek to protect them from production ?
1t is the plaintitl’s case that they relate to the matters ir question ;
he does not show that they rclate exclusively to the plawtiff's
title, and would not aid the defence. They are in his po session,
and he does not say how they came to be so, but in his first
affidavit he says he is interested in them in manner set out in the

1121)1, that the word *“define™ was to be read as if it had been “declare,” and
that the colonial Legislature had sufficlantly defined or declared what privi.
leges the members of their Legislature should have, and accordingly the
Speaker of the colonial arsembly had power to issae his warrant to arrest for
contewpt of the Legislature.

This was an appeal from a judgment of the Supreme Court of
Victoria, on an action brought by the appellant against the res-
pondent for assault and imprisonment.

The appellant and plaintiff below, Mr. George Dill, was the
printer and publisher of a nswspaper in Melbourne called (ke
Argus. Oune of the respondents, Sir Francis Murphy, was the
Speaker of the Legislative Asserubly of the colony of Victoria,
and the co-respondent, W. G. Palmer, was tho Serjeant-at-Arms
attending the assembly.

The declaration w=s, that the defendants assaulted the plaintiff,
taok bim iuto custody, and cansed him to be imprisoned for a long
time, and until he paid the smin of 130L to procure his release
from such imprisonment. And the plaintiff claims 10,000L

The defendants pleaded three pleas of justification, which were
in substance as follows:—

1. The first of these stated in substance that by virtuo of the
Constitution Statute and of the Colonial Statute, 20 Vict. No. 1,
o Parliament of Victoria was sitting at the Parliament House in
Melbourne, and a select committee of the Legisiative Assembly,
duly appoiuted to inquire into certain matters, was alyo sitting,
and that the defendant Sir F. Murpky was a member and speaker
of the said assembly, and that the defendsnt William George
Paliner was the Serjeant-at-Arms attendiog the said Assembly;
| and that by force of the statutes aforegaid, the privileges and
| powors of the sail Legislativo Assembly were the samo as those
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which wero held, exercised, and enjoyed by the Commons House |
of the Imperiai Parlinment at the time of the passing of the said

Constitution Statate, and that one of these privileges and powers
was that 0. orderiug the attendance at the bar of the said House
of any person whom the giid House might consider it neceseary
to examine iu respect of any matter which was there under dis-

cussion ; and, in the cvent of the wilful disobedience and con-

tempt of such order after duo notice, of sending for such person

and bringing him before tho House, under the warrant of the

Speaker, and in the custody of the Serjeant-at-Arms attending

the said Houso ; and that while the said assembly and select com-

nitteo were 8o sitting, the appellant publisbed, in the Argus

newspaper, a libel upon William Frazer, who was then one of the

members of the House and of the said select committee, which

libel, upon being discussed before the nssembly, was adjudged by

them to be a scandalous breach of their privileges, and it was

considered necessary by them that the appellant should be brought

befure the assembly in the custody of the Serjeant-at-Arms, and

that the Speaker should issue his warrant accordingly ; that the
warrant was accordingly issued by the defendant Sir Francis
Murphy, as the Spenker, to the defendant, William George Pal-

mer, as the Serjeant-at-Arms, and that the Serjeant.-at-Arms

thereupon arrested the plaintiff and took him inte custody, in

obedicnce to the warrant.

2 The second was a similar plea of justification, repeating the
statements in the former plea, and then proceeding to allege that,
upon the appellant being brought before the assembly, they ad-
Jjuidged and determined that in publishing the alleged libel he had
been guilty of a contempt and breach of the privileges of the
House, and that he should, for such his offence, be committed to
the custody of the Serjeant-et-Arms, 2nd be kept 1n such custody
for onc month, and that the Speaker should issue his warrant
accordingly. That the Speaker did thereupon issue bis warrant,
and that the appellant was thercupon taken into custody by the
defendant Palmer.

3. The third was a similar plea in a mors general form, alleging
that the appellant had been guilty of a breach of the privileges |
of the assembly (without setting out the libel), and consequently |
that he was imprisoned, under the Speaker's warrant, by the
defendant Palmer.

To each of these pleas the appellant demurred, upon the ground
that the calonial Legislature possessed uo such powers as appear-
ed to have been exercised, and that the powers, privileges and
immunities of the legislative council and assembly had not been
defined within the meaning of the Constituticn statute, passed in
1831 by the colonial council of Victoria, and confirmed by the
statute of the Imperial Parliament 18 & 19 Vict. c. 55.

The reapoudents joined in demurrer,

The Legislative Assembly of Victoria wag constituted by an Act
set forth in the 1si scheduls to the Act of the 18 & 19 Vict. ¢. 55.
By the Act so aet forth, it was enacted, among other things (sect.
1), that there should be established in Victoria, instead of the
Legislative Council then subsisting, one Legislative Cuuncil and |
one Legislative Assewbly, to be severally constituted in the mau-
ner thereinafter provided, and that Her Majesty should have]
power by and with the advice and consent of the said counail and |
assembly, to make laws in and for Victoria in all cases whatsoever;
and (sect. 35) that it shounld be Iawful for the Legislature for Vic-
toria, by any Act or Acts, to define the privileges, immunities,

and powers to be held, enjoyed and exercised by the council snd
assembly, and by the members thercof respectively, provided that '
no such privileges, immuoities or powers should excced those
then ield, enjoyed and exercised by the Commons House of Par-
liament or the members thercof. This Act was proclaimed and
came into force in Victoria on the 23rd Nov. 1855. It is herein-
after referred to as the Constitution Act.

By an Act passed in the first Parliament, beld ander the Con-
stitution Act 20th Viet No. 1, it was enncted that the Legislative
Council and Legislative Assembly of Victoria respectively,*and
the committees and members thereof respectively, should hold, |
enjoy, and exercise such and the hke privileges, immunities and |
powers of, the said council and ascembly respectively, and of the
committees and members thereof respectively, were thereby de-
fined to be the same as at the time of the paswng of the Coneti-
tution Act were held, cnjoyed and exercised by the Commons |

, the law ou each puiat?

fouso of Parhament of Great Britmin and Ireland. and by the
comnmittees and members thereof 80 far as the same were uot

. tnconsistent with the Constitution Act, whether such privileges,
Simmunities or powers were 80 held, possesced or enjoyed by cus-

tom, 8tatute, or otherwise, DBy tho same Act. printed copies of
the journnls of the House of Commons are made primd face
evidenco upon any inquiry touching the privileges, immuanities
and powers of the said council or assenbly, or of any committee
or member thereof respectively. This Act recelved the Royal
assent on the 25th Feb. 1857,

The Supreme Court of Victoria, consisting of Stawell, C. J.,
Williams and Molesworth, JJ., gave judgment for the defendants,

Lush, Q. C., and Karslake, Q. C., (with them Garth) for the
appellant.—It is not denied that the House of Comwons in thie
country might have validly made such a commitment as this;
but the power given by the 35th cection of the 18 & 19 Vict. ¢.
56 had not been properly executed by the Colonmial Act. The lat-
ter Act ought to havo specified what were the powers, privileges
and immunoities claimed by the colonial Legislature. TIus is the
meaning of the word **define.” The Imperial Legislature gase
power to the colonial Legislature to define their privileges; but
these have not been defined.  Befure the statute passed, 1t was
well settled that the colouial Legislature did not powsgess the
powers and privileges which belonged to the Houses of Parlia-
ment in tlus country : Arelly v. Curgon, 4 Moo, P. C. U3, which
was & case of the Legislative Assembly of Newfoundlund com-
mitting & person for contemptuous conduct out of doors. And
the same point was held in Featon v. Jlampton, 11 Moo. P. C.
347, a case as to the power of the Speaker of the Legislitive
Council of Van Diemen’s Land. Those cases show that the icx
et comsuetudo parliamenty are no part of the common law, and
were oot carried to tho colony by the English settlers there.
Therefore it could only be introduced ioto the colony by wirtue of
some statute. The word ‘¢ dufine” shows that the Imperial
Legisinture intended that the colonial Assembly should specify,

. particularise and mark out what were the powers and limits

which were sought. Tho Imperial Lemslaturec was about to
apply & new code to the colony, which the colonists were pre-
sumed not to have any knowledge of, and to deprive them of
pergonal liberty, inasmuch as the effect would be to make them
lLiable to imprisonment ; theretore it was indispensable that the
statute extending this foreign law to the colony snould be specitic
and precise. It was not enough to say, ** You shall be subject to
all the penalties which belung to subjects of another country.”
This is not the way to apply any foreign code to a country.
[Lorp Currnmsrorn.—Are the privileges of the IHouse of Com-
mons certain or uncertain?  For if certain, then id cerfum est
quod certum reddy potest—the privileges wiil be those which are
enjoyed by the House of Commons ] The House of Commons
has no more relation to that colony and its laws thau the assem-
biy of any fureign country. [Lorp Cuenusrorp.—The word
define is merely to determine. You admit that tha colonial
assembly was at liberty to have all the privileges of the House
of Commons if they bad specified all ] Yes; but the subjects
there bad a right to know what they were. [Lonrv CraxworTi.
—You say the colonial assembly should proceed by a sort of
exhaustive process, aml state everything that could happen.]
They should have stated everything they claimed. What has
been atternted is, by & mere general enactment, to subject the
colonists to penalties and forfeitures of personal hiberty. It
mus* a'ways be a matter of evidence in each case in the colony,
whether or not a foreign boly has such and such privileges.
[Lorb CueLvsrorp.—Does not the next section of the statute
throw light on the subject? It says that the journals of the
House of Commons shall be proof of tle privileges of the House.]
But the journals could tell cothing specific; they gave no definite
information. Why should the colonists be bound to ransack the
journals of a foreign body in order to ascertain what s or 18 not
[Kxtuur Bricg, L. J —1f the word had
been ** declare " instead of ¢ define,” do you think it would have
made any difference?] It would. If the Imperial Legislature
had meant that the colunial Legislature shoull have all the
power, it would have said go; but this has not been sard.

The Attorney-General and S Hugh Cairns, . C., for the
respondents, werc not called upon.
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{fonp Craxwor:i —Weo none of us have any doubt on thie
case, and I think we need not trouble the respondents’ counsel on
the subject.  In the former cases principles of very great impor-
tance were involved. To what extent it was competent to the
Crown to confer privileges upon legislative bodies, which, un-
doubtedly, would be inherent in courts of justice, was s question
of very great nicety and difficulty. Thero ie no doubt, I appre-

hend, that the Crown had o perfect right, in constituting a!

legislative assembly, to confer on tbat assemblv, o rather,
without sayiog s word, there would be conferred npon it, the
right of proveating obstructions to its own proceedings; but
whether it could confer the same privileges that existed in all
their extent in the legislative bodies of this country, was a very
impaortant question. That has bLeen argued, nnd is now set at
rest. Thero is no such power. Dut, on the other hand, the
Logisiature might think it very fit that those powers should be
confe red, and here, baving constituted a legislative body in this
colony, the colony passes an Act which, under the provisiors of
the colonial Act, and the Act passed in this country, is adopted
ag an Act of thia country, whereby it is enacted that “ it shall
be awful for tho Lepislature, by any Act or Acts, to define the
privileges, immaunities and powers to be held, enjoyed and exer-
ciged by the council and assembly, and the members thereof;®
and then they have declared that the Legiziature shall have ell
the powers and privileges possessed by the House of Commons;
and the sole question here is not one of principle at all, bot what
is the meanmng of this word “define ¥ That is all we have to
esy. Now, locking at the context, I canuot entertsin the least
doubt, and we: 'ne of us cniertain avy doubt, that, although it
is perhapa slipshod langunge, yet it means exactly the same as if
the word had been “declare.” In truth, to interpret it, ng the
Jearned counsel would have ug interpret it, would be to put upon
it a coostruction much more aliea from its meaning than that
which we adept. They would have it interpreted as if the word
had been < cnomerate ”  That could not bave been the meaning
of the Legislature.  You could not possibly call upon anybody to
go through s sort of exhaustive procesy, and nsme everything
which, in any pos«ible contingency. may happen. It would be
an absurdity to wmake wuch s supgestion It appears to us,
therefore, very clearly that «“defimog ” means ““drelaring,” and
that in no way can it be declared more conveniently than by
reference to the privileges and powers of the House of Commona
in this country. It was preszed very mach by Mr Lush, and
alge by Mr Karslake, that this is in truth requiring the Legis-
Inture of Australia, or the inhabitants of Australia, to interpret
their iaws by reference to whnt, ns they conceive, is to be con-
sidered a foreizn country. 1 confess I was startled by that,
because the lex ¢f consuetuds parhamenti, if not in one sense
introduced aa part of the law in the colowy, can hardly be
treated as eomething foreign and voknowa to it, as the laws of
the legislative assemblies of other countries wobld be. And if
there were any donbt abeut it, that difficulty to which Mr. Kars-
Inke has called our attention, proves the matter beyond all doubt,
hecause it is quite clear they trest af something much more
doubtfu} than the lez of consuetuds parliaments, as deing snmething
of which the Legistature of Victoria can bave no diffculty in
taking cognisance. A pravision was naturally aed properly made
as (o how armngements shauld be made for passing Billg in the
enlony It was very preboble that, for this purpose, uvsapes
might cventually bs adnpted very different from these which
prevail in this countrs ; but then the Legislature goes on to say,
that, till new provisions bhave been made expressly adapted to
that object, all the usnges ns to the passing of bills through both
Houses of Parliament tn this country shall be adopted and acted
upon. It clearly contemplated that there could be no difficulty
in Victoria in finding out and knowing what those usages were.
Upen the whole, we ¢ome ta the clear conclucion that +define®
must here be read as if it wag **declare,” and that it was a very
vexsonable aud proper made of declaring to say that the usage
shall be exactly the same as iv adnpted in the House of Commens
in this country. It appears to us, therefore, that the appeal
must be dismissed, and of ¢rurse Jhsmisved with costs.

Judgment sffirnied with costs.

UNITED STATES REPORTS.

. George W, Joxes v. Wy . Sewarp.
] From the Legal Intelligencer.

11, Wnder the constitution of the United States, the Presideat hss no power
during a rebelilou or insurrectiug, to arrest or waprbon e autborize anuther
t0 nrrest of Imprisin any petson, nol subject to military law, withoat soms
ordes, writ, procept or process of somms <ivil Court of cotnpetent Jurisdiction.

1 2. Thoee subject to military law sre personatn thenilitary servico or clvliicns within
| tho immediate sphere of military oporstions.

, 3. Therofore a defendant in an action pending {0 a Siate Court for effacting ruth un-
l conastitutional arrest oF imprisonment, canno? under plea of autherlty from the

Poosident, have bir caure transiorred to the United States Circnit Court,

aader the Sth saction of the Act of Congress of March 3, 1563, entitlod =~ An Act

rele ng tohaboas corpus and regutatiog Judicial procvodiags sa certsin cases.”
4. A cvilinnoutside the mitltary lices charged with traitorone acta s to ' tried
by & ciril tribunyl, sccondiag tatho conrss and practice of the ostablished taw
on 8 prosestment or tndictwent of & grand jucy.
5 Althuugh bis conduct may affect the sporations of 4 certaln postion of the
1andg forces, it {3 pot a military hat a clvif offence
6. Kven the Commaunder-inchisfof the Artny canvot extend martial Iaw beyond
the sphore of muiitary operativas,
This celebrated case was decided on the motion to travsfer the
, action to tho United States Circust Court, under the act of Congress
yof March 3, 1863, entitled ** An Act relating to hadeas corpus and
| regulating judicial procecdings in certain cases.”

The plainaff, who 15 an ex-Senator, on his return from Bogota,
where he occupied the position of U. 8. Minister under President
Buchanan, on coming to New York from Washington, where he
had been to submit hus accounts, was arrested ond incarcerated in
Fort Lafayette,

James T Brady and W C. Traphagen appesred in support of
the motion, and John MehAeon and Mead in oppomtion,

{ The following is the decision and opinion:

Creexs, J.—This is an action in which the plaintif claims
damages for an alleged folse imprisonment. The defendant nsks
for an ovder of thig Court to remove the action, and all proceed-
{ ings therein, to tho next Circuit Court of the United States, to bo
: held 1 ond for the Southern District of the State of New York.
i The defendant states in his petition for thig order, that the action
1 18 brought for acts alleged to have been done by him a8 Secretary
¢ of State for the United States of America, under suthority derived
{ by hun from the Prosident of soid Umted States, in causing and
{ procuring the plaiatiffl to be arrested sad smprisoned, or for some
; other wrong slieged to have been done to the plamuff under such
{ anthority, daring the preseat rebetlion of the so cslled Confederata
{ States agninst the Government of the United States of America,

and that it, therefore, comes within the Act of Congress paused

March, 3, 1863, cntitled « An Act relating 1o Aabeus corpus, and
| regulating judicial proceedings in certain cases,” providiag in the
{ bth section that if apy suit has been or shali be commenced ngeinst
{ any officer, civil ar mditary, or any other pevson for any srrest,
| impriseoment, trespass or wroos done, or any act omitted fo beo
| done during tho present rebeition, «* by virtue or under color of
| any authonity derived from or exercised by or under the President
{ of the United States or any Act of Coagress,” the defendant may
| remove such acuen into the Circult Coart of the United States for
tho district where tho suit ia brought, on complying with certain
requirements stated in tho act.

Of course, this act, so far as st directs the transfer of cases
t from tho State to the Federsal jurisdiction, 1f it has any coostitu-
tional fouadation, i~ “~unded upon the third article of the Constitu-
ticu of tho Uniied States, defining tho extent uf the judicial powoer
delegated by the States to the Fodern! Government, and particularly
upon thet part of Section 1 of said article, which says that “the
judscinl power shall extend to all cases in taw ned cquity amsing
under this Constitution,” &, The defendant in this spplication
mantaing that the defence which be intends to set up in this action
arises vnder the Conshitution of the Umted Ststes; the question
{ to be determined being, whether the President of the United States,
tdurmg o rebellinn or insurrection, cam arrest or imprisen, or
j suthorize another to arrest or imprisen foy person not sub-
13ect tr miditary law, without any order, writ, precept, or
{process of some court of competent jurisdicton. Now, wo
jassume that this question, if a question at all, woanld arise

under the Constitution of the Umted Staces; that is, whether tho
lPrcsidcat possesses this power, cither in his ciwl capacity, or
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ns Commander-in-chief of the Army and Navy of the United : during that time exercised, not only over tho sold

States, and can by solved only by consulting and jnterpreting
that iostrument. Dut, to entitle tho defendnnt to this order, and
to give the Court of the United States jorisdiction of thig action,
there must be some sppesrancsd or celov of substance init. Jt
must have somn speciousness, some sceming of plausibility, and
mnast vot be pripably devoid of any grouad of deabt.  Can it then
be a question preseuting apy appesrancs of substance or color of
doubt, whether the Constitution of the United States of Amcrica
has invested its chief executive officer with power to arrest or im-
prison, or to authorize another to arrestor imprison, any person sot
suhject to military law, at sny time, or under any exigenoy, without
some vrder, writ or precept, or process, of sume civil court 6f com-
petent jurisdiction ?
1. It cannot, of course, be pretended by the wost ardent of
- advocate of this high Presidential prerogative, that the Constitu-
tion confers it in set terms.  There is, assuresly, nothing in that
instrument, which can be tortured into the couferring of such &
power on the President in his civil eapacity, and this, it appears
to me, plainly disposes of the question ; for, it would be asserting
the grogsest contradiction sad sirangest asomaly to gny, that abso-
lute and walimited power, equal to any exercised by Czar or Sultan,
can be implied from a constitution, which avowedly gives no
power to any Department of the gov.rnment that is not specifi-
cally set forth, except simply th2 conseyTent right to employ sit
fegal means necessary 1o the cxe ution of tha power.
1t may not, however, bo out of plaee, at « time like the present,
to glance at the position whick some ardent advocates of Presiden-
tial unlimited prerogatiss, su sensons of war, rebellivn, or insur-

ers, but over

the whole people. Any one might be pumshed ns a rebel

or an rider and abettor of rebellion, whom the Provoss-Marshat

or Lieutenant of o county, or their deputies, pleased to suspect.”

This powes was employed by Queen Mary 1o defenceof the otd theo-

logy,snd by Queen Elizabeth in defence of the new ; and after tho

suppression of the nerthern rebellion, which sgmtated the Ringdom

daring a portion of the reigu of the latter Princess, she reverely ro-
, bohed the Earl of Essex because she had not beard of his baviag
| executed any cnminals by martal law.—In 1502, when there was
: no rebethon or insurrection, Ring Edward granted o commission of
martial law, and empowered the commissionery to execute 1t in
such & maaner as should be thought by their discretion most
necessary.  tHlamo meuntions numercus other instapees of the
exercise of this Jespotic power during thereign of Ehzabeth, But
the more general diffusion of knowledgo and the progress of
civilization, produced by the revival of learning, the invention of
printing, and the discovery of the Western Hemisphere aroused
the people to » sense of therr dehased condition, and the vindicrtion
of their anment rights; snd her successor, James 1. found g
claims of Divine right and unlimited prerogative frequentiy dis-
i puted. It was not, however, until the resgn of s perfidious and
unfortunate son that any organized resistance was made to these
claims.  but above every otherinvidious clawun of prerogative, the
power of arbitrary imprisonment was the most abhoerrent to the
nation. In the debstes in and out of Parliament, wiule the com-
mittee were engaged in framing the Petstion uf Raght, thesoviola-
bitity of personal liberty was deemed paramount even to the right
to life and property. ¢ To bereave of his life a mun notcondemued

rection, bave endeavou.ed to upbold. It is Jemanded for the Presi- | by any Jegal trisl,” it was contended « is w0 egregious an exereise
dent, by those advocates, from the nature and necessities of bis j of tyranny that it must at once shock the naturat bumamty of
office, in times of imminent peril to the very existenco of the | princes, and convey an alarm through the whole commonwealth.
pation. They have ventured to say, that the authors of this Cen- | To confiscate o man's fortune, beswdes being a most atrocious act
stitution could never haie intended to deny to him in such times | of violence, exposes the monarch so much to the imputation of
oll pewer which may be deemed indispensable fov the preseryation | avarice and rapacity, that it will seldowm be attempied by any
of the nation, when it is convulsed by cicil coramotivn and threat- | crvihized government.  But confinement, though n fess sinkmg,
ened with the bostility of forcign powers.  But, if there is any { is no less severs & punishment, nor is there nuy spirit vo erect and
thing beyond all controversy in the eonstitutionsl history of thig | independent as not W be b.oken by the long continuance of the
nation, it is that the purpose of this Copstitution snd the provi- ; silent and inglorious sufferings of a prisen.”  The power of im-

sians which it containz were, for a considerable period beforo its
adoption, anxiously and deliberately discussed and throughly dis-
cussed by the people at large and by their delegates ia the Conven-
tion and, certair’y, any wan proposing to confer unlimited power
on any department of the Government, on any pretext whatever,
would not bave been deemed sane,  With far-secing cavtion snd
the most vigorous and deliberste purpose, = constitution for o
National Guvernment was framed, couferriog extremely limsted

; prisonment, thprm‘uro, itv was muntaned, being the must nataral
{ and potent engino of arbitrary power, it was absoluicly necessary
{ to remove it from & goverument which is frce and legnl.  These

praciples, on which the act hnewn by the nawe of the Petition
; of Right, and which bas been called the Second Great Charter of

toe hibertics of England, were mufied by the King, e thug

2 solemnly bound bimself, among other things, pever agsin to -

prison any person except in due course of law, and pever agun to
Hew ghame-

powers,concisely and minutely specified at the same time providing { subject civilinns tathe jarisdiction of courts martind.
ample means for sclf-preservation, and the vigorous exereise of ne- { fully he violated this solemn cerenant, aad how ignonuaiousiy he
cessary authority under sll emergencies. Itsavthorsandthe peoply | forfeited bis hife and his crown, as the rightesus punishment of
of the severnl States had plainly setbefore them, while it was under j hus perjury, is one of the sadest nod gravest and most instructive
consideration, the example andexpevicncenf that nation from which { records of history. His sons and successors, Charles 1. and
their language, theirlaws, their social customs and political institu~ § James 1T, particularly the latter, indifferent o or forgetful of the
tions were mainly derived, snd they well knew that the contest ; fate of thew father, did not bewitate, wheu occsasion seemed to
which convulsed that nation for four centuries with great siterntions ; require, to vielate the rights of thesr snbjects, untl James, at
of triumph and defeat, vital and pre-cmicent immeasurably abovo | length, intimidated by the indignation of ail classes of his people,
all others, related to the power of the Crewn over the personal § struck with terror, saved himsell from thedeath which he deserved
liberty of the subject.  No doubt, before constitationat liberty was ; by timely fight, and ended his wicked nnd disgraceful earcer asa
cetablished in Eugland, the monarch clasimed, and often exercived | peasioner of France.  Ihis abdication caded the lang struggle for-
the power of arbitrary arrest and imprisonsment ; and during the j everm faver of the exemption of the basest and humblest enmnal
reigns of the Tudors and the Stunrts, it wns held by some Judges | from arbitrary imprisonment under any protence, and constitus
that although the King could make no laws but by common | tional liberty was establizied in England.  In order to place it on
consent in Parliament, yet, in time of war, by reason of the neces- | principles, impossible to be misunderstood or esaded, the conven-
sity of it to gunrd sgainst dangers that oftem smse, he useth { tion issued their deelaration of right before the crown was offcred
absolute power, so thathis word falnw."  Indeed it was asserted | to Willinm and Mary.  On these condations it was thankfully nc-

even in Parliament, on behalf of Elizabeth, that the *Queen in-
herited an calarging nud » restraining power; by her preragatise,
she might setat liberty what wasrestrained by statate or otherwise,
and by her prerogative she might restrain what was otherwiss at
hberty ; that the royal prerogative was not to be caneassed, nor
dispnted nor examined, and did 0ot even admit of limitation ; angd
that absolute princes, such ns the Severcigns of England, were n
species ofdivinity.” Itis shown from indisputable nuthority that at
least duzing the Tudor dynasty, whenever there was any instrvee~
tion or public disorder the Crows employed mariial law; ond it was

cepted. The principles which the convention reiterated were,
indeed, as Macaulay snys, engraver on the hearts of Enghshmen
during four hundeed years; *That withaut the consent of tho
roprcsenmtivca of the uatiow,” he continues, *po legsiae
tive act could be passed, no tax mmposed, no reguiar soldiery kept
up, that no man could be imprisoned, even for s day. by the
arbitrary will of the ruvereign ; that no subordinato could plend
the royal cummand as justfication for vislating any night of the
humblest subject, were hebd, both by Whigs and Tories, to be
fundamental laws of the realss.”  Bat, despotic menarchs, uader
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some ploa of necessity, as we havo scen, frequently disregarded

those lnws.—The Declaration of Right, and the Mutiny Act passed

goon after, put an end forever to any pretext on behalf of the

Crowa, to deprive a civilian of hig personal liberty, without somo

order, writ, precept, or process of some Court of competent civil

Jjurisdiction. It has never been pretended, since the Declaration

of Right was proclaimed, and tho first Mutioy Act was passed, .
that any but members of tho army and navy wero subject 4o

Martial law or the Articles of War. It was conceded by all the

counsel in Grant v. Gould (2 H. B. 69), and reiterated by the

Court, that martial law could only be exercised in England, so

far as t is authorized by the Mutiny Act and the Articles of War,

which have cognizaunce only over the army and pavy. Martial

law, in the proper sense of the term does not exist, and never has

existed, in England since the Revolution. The Mutiny Act and

the Articles of War, liko the military code, &c., adopted by Con-

gress, constitute what may more properly be cnlled military law ;

and, though they provide for courts-marsbal for the trial of

military offenders, they are totally different from that kind of |
martial law which prevails in despotic couotries, and which
legally exists under constitutional goveroments only within the
immediate theatre of war or insurrection. Undoubtedly, on some
occasions the writ of habeas corpus has been suspended, but never
without the consent of Parliament.

Now, i3 it possible, that all the passages to whbich I have referred
in the Constitional history of Ergland, and all the solemn and
salutary warnings which they convey, were not engraven on the
minds of the colightened men, who had the principal share in the
formation and adoption of the present Constitution of the United
States of America?  Can it be supposed for s moment, that any
implied power, such as the defendant claims for the Presidential
aoffice in the present instance, would have been tolerated by those
men. If they intended that a dictatorship should exist under any
emergency, they would not leave it to the chief Executive
to assume it when he may, in his discretion, declare necessity
required it, but would at least provide that this necessity
should be declared by Congress, and, as under the Constitution
of ancicot Rome, that the legislative power alone should
select the person who should exercise it. That the President can
of his own accord assame dictatorial power, under any pretext,
is an extravagaut assumption. The proposition cannot be ester-
tained by any Court; no suchinquiry canarise under the Coustitu-
tion of the United States; it does not reach to the proportions or
stature of a question.

2. It is, however, maintained, if the President does not possess
the power in his civil capacity that ho does possess it in his
military capacity as Commander-in-chief of the army and navy
of the U. S. A commander of an army bas, of course, within
the sphero of his military operations against an enemy, all power
necessary to ensure their success. General Rosccrans had a
right, I have no doubt, the other day to destroy all the property
which caused any obstacles to his operations against Bragg; and
if he discoverod any plots to mar those operations, or to give
intelligence to the cnemy, or to afford them any kind of aid or
comfort, he would have a right to try the offenders, whether
civilians or goldiers, by a court-martial. But his power does not
extend beyond his lines.  If a man at Cincinnati has & correspon-
dence with Bragg, giving bim intelligence of the plans of Rose-
crans, the latter canust have the offender arrested at Cincinnati,
brought within his lines, and tried by a court-martial. This man
is, indced, emphaticaily a traitor; he is guilty of high treason
against the United States of America; but he is o be tried by a
civil tribunal, according to *ke course and practice of the estab-
lished 1aw, on a prescntment or .odictment of a grand jury. His
casce bas not arisen in the land or naval forces, or in tho militia
when in actual servico in timo of war or public danger (sec

6th amendment of the Constitution). Although it indoed affects the
operations of a certain portionof the Innd forces, itis not a military
bat a civil offence. Neither can cven the Commander-in-Chicf of
the army extend martial law beyond the sphere of military oper-
ations  If he possessed thic power in time of war or insurrection
over the whole extent of the nation, whether withia the theatreof .
military operations or not, the political institutions and laws of |
the land would be eatirely at hismercy. A whiskey insurrection in |

Western Pennsylvania would authorize him to abrogate the law of
liberty in Massachusetts or any other State. Martial law would
extend, at ' ~o mere pleasure of the Commander-in-Chief, over the
whole len aand breadth of theland. Itis beyond controvorsy, as
we have scen, that this power does not vest in Mr. Lincoln ag
President; but as a military commander he can possess no greater
power than if ho were not President, and was merely Commander-
in-Chief of tho Army and Navy.—Suppnse the Constitution vested
the command in chief of tho Army and Navy in some person,
other than the President. Could this faoctionary subvert the
Constitution and thelaws of the land on the plea of military neces-
sity ? Surely not; and if ho could not do it, neither can tho
President, uunless tho Constitution has cmpowered him to do
it in his civil capacity.

The opimon referred to by the counsel of the defendant, delivered
Ly Chief Justice Taney in Luther v. Borden (7 Howard 1), so far
from sanctioning, makes no question of, this extension of the
military power of the President. Aun actue! insurrection existed
in the State of Rhode Usland, and military measures to suppress
this insurrection were in operation there by the intervention of
the Federal Government on the application (I forget which) of the
Legislature or Executive of that State. That Commonwealth was
in a condition of intestine war; aud there, asin Western Georgia
and in Tennessee now, the officers engage” in the military servico
** might lawfully arrest®auny one, who, from the information before
them they bad reasonable grounds to believe, was engaged in the
insurrection.”

The formidable power, for which the defendant contends, is
plainly not necessary to the safety of the nation, even if the Con-
stitution conferred iv when that safety should be endangered.
Within the immediate theatre of insurrection or war, the Com-
mander-in-Chief and his subordinates where the exigencies of the
occasion make it necessary, wo repeat, do possess it; beyond it
the ordinary course of proceedings in Courts of justice will bo
sufficient to punish any persons who furnish information or afford
any aid or comfort to the enemy or iz any way are guilty of the de-
testable crime of betraying theircountry. Insudden emergencies,
caused by invasion or insurrection, the power expressly given by
the Constitution and the Acts of Congress, to repel the one and
suppress tho other, arc ample and effective ; and it requires no
exercise of arbitrary power over the sacred rights of personal
liberty to accomplish this purpose. It is as manifest as the day,
it is beyond all controversy, that these rights, in war or in peaco
during invasion or domestic violence, even during the hideous re-
bellion which now confronts us, are, except in the ca<es which I
have stated, invicluble. The President therefore, wt ther in his
civil capacity or as Commander-in-Chief of the Army snd Navy of
the United States has, unquestionably no power to authorizo the
act of which the plaintiff complsins. The ground upon which this
application is made has no color of right. It cannet in my opinion,
be entertained as a question in any State or United States Court.
The only questions in this action worthy of consideration, and
which can bo entertained do not arise under tho Constitution of
the United States, but are fitly within tho jurisdiction of this
Court.

The motion is denied, without costs.

GENERAL CORRESPONDENCE.

FExcoution at Common Law on Judge’s Order— Practice.

To tue Eotror or tae Urrer Caxapa Law JooryaAL.

GextieyeN,—Is thero any decision establishing the legality
or illegality of issuing an exccution upon & Judge’s order for
payment of money, without first making it a rule of court?

- Section 19 of the act respecting Arrest and Imprisonment for

Debt. authorises the issuing of writs of fieri facias and rven-
ditioni exponas upon ‘‘any decree, or order of the Court of
Chaucery, or any rule or orderYof the Court Queen’s Banch,
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or Common Pleas, or any decree, order, or rule of a County

Court,” ordering the pagment of any money. Tha guestivn, |
8 pay ¥ y t

then, resolves itself into this: does “any order of the Court
of Queen’s Bench, or Common Pleas, or of a County Court,”
in this section, mean o Judge’s Ocder, or nut? If it dues,
then there is no necessity tu make a Judge's Order a rule of
court, in order to issue execution upon it; although that, I
believe, is the universal practice in Upper Canada. The
wording of the section leaves room fur a great deal of doubt.
Will you kindly give your opinion on this point in your next
issue, as it is a matter of some interest in practice ?
Yours, truly,

Kingston, May 13, 186+4. A StrpesT.

[The weording of the section to which our correspondent
refers, is caleulated to cause doubt. We are not, at present,
aware of any decision under it, which reaches the poist raised.
The language of the section is not nearly so free from duubt
as that of sectioa 18 of English Stat. 1 & 2 Vie., cap. 110,
from which it is supposed to be taken. It is not the practice
to issue writs of execution upon Judge’s Orders, unless such
orders b first made rules of court (Seo Greene ef al v. Wood,
3U.C. L. J.163). Without an express decisivn, authorizing
a contrary practice, we do not think it would be safe to depart
from that which hitherto has been universal.—Eps. L. J.]

MONTHLY REPERTORY.
COMMON Law.

FaLgLaxp Istaxps Coxpaxy v, Tue Quees.

P.C.
Jurisdiction—Colonial courts—Appeal in criminal cases.

The Crown, by virtue of its prerogative, has authority to review
all the decisions of all the Colonial Courts, whether the proceed-
ings be of a civil or of a criminal character, unless that authority
has been parted with. DBut it is vnly in very peculiar circum-
stances, such as where the rights of the Crown are concerned, and
involving questions of great general importauce, and where the
proceedings are substautially more of a civil than of a criminal
character, that appeals can be allowed in criminal proceedings.

EX. C.

Notice of action—Direction to jury n action for false imprisonment.

OrcuaRDS v. Ropzarys.

Tn an action for false imprisomment, the defendant pleaded not
guilty by statate. Jleld. —Where the objection is whether a defend-
aut is entitled to notice of action, as having done anything under
an act of Parlinment, the proper direction for the jury i3 to ssk
them whether the defendant really belleved that the facts existed,
which, if they had exisied, would bring the case within the statute
aud be n justification.

C. P TiveEY v. MOLLETT.

Contract—Condition precedent—Agreement for a lease.

A. agreed to make certain altorations io & house, and ¢ to com-
plete the whole work necessary by the 14ih of Junc;” B, “in
conwideration of these conditions being fulfilled ™ agreed to take
the house on the 24th of June for three years, with the option of
a lease for seven, fourteen, or twedty-one years.

Ield, that the completion of the whale work by the 14th of
June was a condition precedent to B's liability to take the house
ob the 24th.

LAW JOURNAL.
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| EX. C. Tnr SovtHamproy Dock Company v. L.

Lock charges—Southampton Dock Act, 6 will. 1V. c. zxiz., 5. 149
—Ad valorem charge.

The Seuthampton Dock Company cannot enforce an ad valorem
chiarge nut sanctioned by the provisivas of the Duch Act, 6 Wl
4, ¢ xxix., 8. 110, nutwithstanding that sucli clarge tv be only
ressonable for the gervices rendered.

CHAXNCECRY.

DrowN v. KENNEDY.

M. R.

Deed of gift—Undue influence—Counsel and client— Consullation—
Rectification.

A deed of conveyance of a reversion by a client to her counsel,
which was expressed to be made in consideration of his servicey,
| rendered in ber cause und uf ber esteein und regard for nm, set
" agide on the ground of undue influcnze.

! The court will not rectify a voluntary deed, 30 a8 to carry out
| tho alleged intention of the parties, unless the parues cousent ;
if auy ebject, the deed must wholly stand or wholly fall.

V.C.K.

Will—Construction-—** Become of the age of twenty-one e Period of
birth and vesting.

A testator by his will gives a share of his property to one of bis
children, coutingent upun her surviving i, and by a codicil
implying, though not actually stating, that she was dead, he gives
the ebare which she would bave been entitled to, to her two
children, ¢ upon their becoming of uge.” Both survive the tes-
tator, and die, one under age.

IHeld, that the gift to ihem was a tenancy in common, and that
the ebare of the grandelnld, dying under twenty-one, descended
ag to the realty to the testator's heir, aud as to the personalty to
the next of kin.

Hasp v. Norrtin

V.C.S.
Proctice--Order to revive—15 & 16 Vict., ¢. 86, 5. 62.

Bern v. Berr.

Order to revive a creditor’s suit made after decree, but before
the chief clerk’s certificate, upon the application of a person
claiming to be a creditor.

V.C. W.
Conflict of laws— Legutimacy—French law— Domicil.

The will of an English testator must bo construed according to
tho meaning of the terms used by the law of Englacd; and, there-
fure, & ¢hild born in France and illcgitimate at birth, but legti-
mised pursuant to French law upon the subsequent marriage of
i its parents, A. B. (both domiciled in France), is oot entitled to o
bequest of personal estate to the child of A., contained in the will
of an English testator.

Bores v. Bepare.

L. C.

Re Tuar Sovtiawrrox, IsLe or Wicur, axp Ponrtsmotrn
IsnrroveDp Stean-Boar Covpraxy (Listttev). Horxin's
Cask.

Bankruptey—Joint-stock company—Death of Sharcholder before
winding-up order— Contrilutory

A commissioner having, in an order settling the list of contri-
butories of a joint-stock company which was being wonnd up in
hankruptcy, placc({ the name of H on the list, afterwards reheard
the case, nnd,‘ on its being brought to his notice that I died
beforo the winding-up order, rescinded bis former order, und
removed the name of I from the list.

Ileld, That thie commissioner had power to rescind his former
order, and was justided in so doing.
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MeAnvREW v, Basser.

L. C.
Trade mark—Name ¢of pluce.

Though no exclusive right of property can be acquired in tho
the public aud wett known name of u geographical district, such a
right may be acquired 1n the appheation of such a name to a par-
ticulsr articie of manufacture, i the article has acquired a repu-
tation in the market umler such name as a trade mark.

REVIEWS.

CouMENTARIES 0N THE Law oF ExcrLaxp arrricanitk To Rean
Prorerry, (by Sir Wilham Blackstone, Knight), Aparten
To THE PRESENT STATE oF TiE Law 1y Urrgr Canava, by
Alexander Leith of Osgoude Hall, barrister-at-law, Toronto,
W. C. Chewett & Co,, 17 and 19 King street east, Toronto.
Price 37.

Mr. Leith, in opening his preface, well remarks, that the
same considerations which induced Mr. Stephen some years
ago to adapt the well known commentaries of Blackstone to
the then existing state of the law of England apply with
much greater furce in tho case of their adaptation to the
existing luw of Upper Canada. Much of Blackstone is
obsvlete but much more is law at the present day as it was
when wntten. Mr. Stephen and Mr. Warren, in England,
have both endeavored to maodernize Blackstone. Mr, Leith
has theroughly adapted the first volume of the work of the
great cummentator, or that which treats of real property, to
the law of Upper Canada. IHis task was no ordinary one.
Since 1792 the laws of England and of Upper Canada have
been, to a cortain extent, diverging. A thorough knowledge
of the law of England as it was in 1792 was necessary to a
correct understanding of the law of Upper Canada as it now
exists. The lex non scripfa of both countries is much the
same ; but the lex scripta of the one now widely differs from
the lex scripta of the other, especially in matters relating to
real property.

We know of no man at the bar better fitted than Mr, Leith
to puint cut the differences between the two in such & manner
as tv instruct the law student and guide the professivnal man
in active prastice. e has made the law of real property his
especial study. Had he written an original treatise on the
real property law of Upper Canada we thiok he would not
have had so much trouble as he appears to bave had in the
arrangement of the work before us. It is difficult to dovetail
ones thuughts intc the work of another. Fur easier would it
be to map out for oneself & plan end to fill it in with freedom
of expression unrestrained by the surrounding ideas of another
authur. But as Blackstone is still witheuta rivalas o popular
writer upon the laws of England we ¢can well understand Mr.
Leith’s desire to Le in such good company. The result, so far
as the first volume is concerned, is a Cunadain Blackstone,
equal to tho original as touching its style, and more reliable
thau the original as tuuching the present state of the law,

‘This was accomplished by the exclusion from the original
text of all that is wholly unapyplicable here, by the amend-
ment of all that is altered, and by the insertion of all that
was necessary tu be added. The latter feature of the work
33 of greater extent than we anticipated. ‘T'he chapter on the
English laws in force here, the authority for their application,
and fur Provincial legislation is entirely original. It is a
most instructive essay, and as reliable as it is instructive.
The writer reviews the Treaty of Paris, the proclamation
introducing English law, the Imperial Statute, 14 George III.

cap. 83, and other statutes affecting the carly guvernment of -

the Provinces. So his chapter on descent since the ahulition
of primzeniture in Upper Canada is must juatructive. i
was written without much aid,
a very short time, is essentially different to the law of descent
in England, and hae received as yot little attentivn from the

‘The statute has Leen in force

Courts of Upper Canada. M . Leith, however, has not failed
to draw light from the 11w, of descent in the State of New
York. His exposition of tuc lic is, under the circumstance,
not only useful but invaluable. So his chipters on preserip-
tiun under Con. Stat. of Canada, cup. 88, and on entails under
Con. Stat. cap. 83. But, perhaps, the most important chapter
in his work is that of title under execution. The writ of
fiert fucius against lands bas with us o very wide operation.
[t is a writ, 8o far a8 lands are concerned, wholly unknown in
England. It is traceable to the5 Geo. IX. cap. 7. The writer
points vat some of the difficulties in applying that statute to
the case of the sale of & testator’s or intestate’s lands. Ile
notices the well known decision of Guardiner v. Gardiner, and
refers to it in connection with the recent Provincial Statute,
27 Vic. cap. 15. 1le then proceeds to consider what interest
'in lands are affected by a writ of fieri fucias against lands,
and shews what are and what are not saleable under such a
writ. IIe then adverts to the provisions ot the Con. Stat. U.
C., cap. 87, enabling a mortgagee to purchase the equity of
redemption in the mortgaged lands without merging the mort-
gage debt. The chapter displays much thought, much caution
and much learning.

The work contains an Appendix of the leading real property
statutes affecting lands in Upper Canada, and concludes with
a carefully compiled and must complete index. Indeed the
volume as o whole does much credit to its author and speaks
well for the progress of the profession in this Province.
Canadian legal works are now to be couated in tens if no: in
hundreds, and this in a colony so young, with a population so
small, indicates not merely the respectability and number but
the enterprize of the profession. Few, it any, authors of
legal works in Upper Canada have made much pecuniarily by
the labors of authorship. But we hope the day is now come
when such authors will find a prompt and suflicient support
from those who either stand in neec of or avail themselves of
their services.

APPOINTMENTS TO OFFICE, &c.

NOTARIES PUBLIC,

WILLTAM N. MILLER, of Galt, Fsquire, Barrister-at-Law, to be a Notary
Publle for Upper Canada. (Gazetted May 7, 1864)

JOIIN WESLEY BEYNON, of Perth, haquire, Barrister-at-Law, tu be a Notary
Public in Upper Canada  (Gazetted May 7, 2864.)

ALEXANDER MORRIS, of Perth, Esquire, Barristerat-Law, to bu a Notary
Public fn Upper Canada. (Gszetted May 21, 1864)

M. JOSEPH IICKEY, of Ottawa, Eaquiro. Attorney-at-Law, to be a Notary
Pablic in Upper Canads.  (Gszetted May 21, 1864

1RAAC FRAMCIS TUMS, uf Guderich, Esquite, to boa Nutary Lublicio Upper
Canada. (Gazetted May 21, 1864.)

ISAAC SIMISON, of tho City of Kiogston, Esquisg, to to a Notary Pablic for
Upper Cansda.  (Gazetted My 25, 1564.)

CORONERS

SAMUEL WALLACE, Esquiro, M D . Assuciate Curvuer, Loited Couuties of
Northumberland and Durhiam  (Grzetted May 7, 18564)

GEORGE B MOTT, Esquire, M D, Associate Corsuer, County of Lambton.
(Gazetted May 21.1884))

EDWIN HENWOUD, of the City of Famiiton, Faquire, M D, to ba A<sociato
Corvner for the City of Hamilton, and alsv fur tbhe Couoty of Weuntwurth.
(Gazetted May 28, 1564 )

REGISTRARS.

GEORGE ALEXANDER CUMMING, Esquire, to bo Registrar of the City of
Ringston  (Gazetted May 28, 1664 )

DUNCAN MACDONELL, Esqure. to bo Regirtrar of the County of Glengarry,
in the room aud stead of Alexander Macdonsl), Esquire, decadaed. (Oazetted
! May 21,1803 ) :

1 .
DUNCAN McDONFELL, of Greenfield, Esquire, to bo Registrar of the County
of Glengurry  (tinzetted May 28, 1564.)
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