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A PPEINIDODI= J.
SPEECHES OF COUNSEL BEFORE THE HALIFAX COMMISSION.

I.

At the 5th Conference held on the 31st ot July, 1877, on the eonclusion of the reading of the * Case of Her
Majesty's Goverament :” the “Answer of the United States:” and the * Reply of Her Majesty's Government;”

Mr. Tuousox said :—

This, Your Excellency, and Your Honors, is the ¢ Case of Great Britain ;” the “answer of the United States”
to this Case, and the reply. The issues are plain, and are not, L apprehend, to b2 misunderstood. I think I may
mot be presumptuous in saying on the part of Her Majesty’s Government, that we feel these issues are trusted for
adjudication and decisisn fo able and impartial hands; and if it shall happen, as I hope it may, that the result of
wour deliberations in this case may bo the basis unon which future and more lasting negotiations may be emtered
into, and so 1 seurce of continued national and local irritation be entirely removed, then I think I may fairly say
to vour Exeellency and Your Ilonors that you will, have acquired no unenviable and no unimportant place in_the
history of vour times; and I am quite satisfied that you wil) have carned by your Jabors the lasting gratitude of
£wo great peoples.

II.

At the 25th Conference held on the 28th day of August, 1877, Ma. Trescor, on behalf of the Government
of the United States, made the following application :—

Ar. President and Gentlemen of the Commission :

As the time is now approaching when the evidence in support of the British case will be closed mmd we will
e reQuested to apen the testimony in behalf of the United States, we would ask leave to make a slight change in
the order of our proceeding as it has been at present arranged.

According to the present arrangement, it will be our duty to open our case in advance of the testimony
by laving bofore you the general scheme of our argument and indicating the points upen which evidence will be
submnitted in its support.

" The character of the testimony which has been now submitted in support of the British Case, and the tenor
of that-which we will offer (as may be inferred from the evidence of the two wituesses whom we were allowed to
examine out of order) have impressed us with the conviction that a practieal discussion of the real issues will bo
more certainly secured, and the time and patience of the Commission will be more wisely economized, if we are al-
lowed to submit sucly views as it may be our duty to mrintain at the close instead of in advance of the ¢xamination
of witnesses. .

As we understand the wish of both Governments to be that the whole discussion should be as frank and full
as possible, it has occurred to us that you might be disposed to allow us to adopt such an arrangement as would in
our judgment hest enable us to luy before you a complete presentment of the opinions of the Government we re-
present. And we feel more assured in that opinion as this privilege deprives counsel on the other side of no ad-

. vantage which they now possess, ~ For, beside the right te reply to the printed argument which they now have,
we would of course expect that they would also be allowed the right of oral reply, if they desired to exorcise it.

An opening speech is mot necessary, as the counsel on the other side have shown, but it would be obviously
improper to submit this case without a careful review of thé testimony which will have been offered on both sides ;
and this can be done with much more convenience and thoroughness by an oral speech than by a written argument.
To say all that it may be our duty to say in a printed argument would be imnpossible, without swelling it into a
rolume of unreadable proportions.

It is our purpose to make the printeéd argument a complete but concise summary of ' the contention, a clear ’
statement of the principles involved and the anthorities referred to, accompanied by an analysis of the leading facts
of the testimony. This we can do, S0 as to make it an efficient help to you in your own examinations of the case,
if we are not compelled to overload it with all the discussion which the evidence and the case itself suggest, but
which we could snfficiently dispose of in oral argument. ; .

We would therefore request permission so to distribute the argument on our side as to have the opportunity
-of submitting our views orally, upon full comparison of all the testimouy taken. It is no small inducement to
make this-request that we believe that upon the close of the testimouy we will be able to dispense with much ar-
gument which we can scarcely avoid in the present imperfect condition of the testimony.

Respectfully. |
(Signed) :
' RICHARD H. DANA,
WM. HENRY TRESCOT, _
Counsel for United States.



18]

Mgz. FostER said :—

As the motion just made involves a departure from the course of procedure adopted by the Commission,
to which I assented, it is proper that I should say a few words in reference to it. At the time the rules
were adopted, the Commission certainly cannot forget the position in which I found mysolf placed. Contrary tomy
own expectations and to the expectations of my Government, the Commissionors decided to allow the active
participation in the conduet of the case of five Counsel, on behalf of the five Maritime Provinces. I eame here ex-
pecting to meet only the Agent of the British - Government, and suddenly found I was also to meet
five Jeaders of the bar, from the five Provinces. I felt it important not to have five closing arguments against
me.  Now that there are counsel here to represent the United States as well as the British Government, it secms
to me reasonable that such a madification ot the rules should be made as will permit: the services of' the counsel who
have been brought here in consequence of the decision of the Commission, to be mads available to the greatest ex-
tent.  While I should have been quite content to have discussed this matter in writing, with the British
Agent, finding that I had to meet five counsel, my Government has hzen obliged to send counsel here, and it
seems desirable that we should be able to use them in the most efticient way.

Then again, the evidence has assumed a very wide range, and is manifostly going to bo conflicting to the
last degree, upon some of the points, notably as to what proportion of the mackerel taken by the American
fishermen in British waters is taken within three miles of the shore. On that subject there is going to be a very
great conflict of evidence. 1 don’t believe that sueh a question can be satisfactorily discussed, either in advance
of the reception of the testimony or in writing after it is all in, 1t involves so much dotail that the writing, if laid
before you, would swell to a bulk that would be altogether unreasonable. I therefore very strongly coneur in the
application that has been made. :

Mr, Doutre suggested that the British Counsel should have time to consider the matter before replying.

_ Mr. Foster coneurred, and said that was the reason the application and the grounds of it had been put in
writing,

A

Ac the Conference held on Wednesday, Aug. 28, 1877.

Mz. Tnomsox :—

An agplieation was yesterday made to the Commission. I was not present at thé time, but I have seen the
written pusgsition, and I understand that it was an application made to your Excellency and your Honors tor the
purpose cfftering the rules. Oun behalf of Her Majesty’s Government—I am also now speaking the miud cf the
Minister SLarine —I way say that these rules have been =olemnly entered into. We have ncted upon them from the
commencement to the end so far as we have gone, but still we have un desire that our friends on the other side should
be deprived of anv right which they think they ought fawly to have in order to bring their cise before this Tri-
bunal.  We, however, certainly deprecate auy alieration & the rules, and we feel that weare just in this position :
— during all this time that we have been examining cur #vitnesses, we did o vrder the idea that the rules would
remain as they were engrossed. It is important we 1hink in such an engniry as this that these rules shou'd be rigidly
adhered to, unless there be some very important reason why they should be deviated from L confess, speaking for
myself, that I hardly see the force of the reasons advanced in favor of the proposed change on tehalf of the United
States Government. They say that their arguments if placed on paper, would be so bulky as to fill a large volume.
Possibly thut may be so; but still that is rather more complimentary to their powers ot discursiveness than anyg-
thing else, and they accompany this expression of opinion with the statement that they wish to be heard orally
at great length. 1 presume that this wil! all be reported by the short-hand writers, and in the shape of a lengthy
volume it will meet the eyes of the Commissioners—so I do not see how this bulky voluwme is in any way to be
eseaped.  Nevertheless as I said before, we ure not desivous to object to our fricuds on the other side taking
this course in order to fairly bring the merits of their case before the Tribunal if they so think fit. We
therefore are willing that they shall, if they please, be heard orally at the close of the evidence on both sides
but we submit—and we trust that in this respect there can be no difference of opinion—that- your Excellency and
your Honors will not make any deviation from the rule which requires our friends on the opposite side at the close
of their ease to fvle their written argument it they intend at all so to do.  We contend that it would be entirely
at variance with the whole spirit with which this enquiry has heen conducted, that they should, after making their
speech, tu eall upon us if we please to make a speech in answer—to make it, and that they then shou'd fyle their
written arguments.  Such a course would wholly displace the position which we oceupy before this tribunal. Great
Britain stands here as the plaintift, and the ordinary rule in eourts of Common Liuw is this: that the plaintiff, after
a short opening of his cis2, calls witnesses, as we have, and at the close of the plaintiff's case, the defendant, after
a short opening ot his case, also ealls witnesses; the respactive counsel for the defendwnt and the plaintiff then
make their closing arguments: after which the case is submitted to the jury by the judge. This. is the
course followed ; and therefore while we are willing, if it is reully thought necessary by my learned friends so to
proceed, that they should have the right to close their ease by arguments in writing, or verbally and in writing; yet if
they close verbally and then wish to put in a written argument, that must be done at once; and we,
it we so please, will then answer them verbally or in writing, as we -like, or in.both ways. I confess,
speaking from the stand-point of counsel, that so far as I have a voice in the matter, I rather reluctantly
agreed to this, because I think that these rales were formally framed; and in reality the proposition that the case
should be conducted by written agreement came from the learned agant of the United States, -if I understand
rightly—:md we acceded to it. and entirely on that basis we have conducted the whole of our case. Still, I say -
again, that we will meet our friends half wav.

Mg. Trescor :—1 suggest that my friends proposition is an attempt at mecting by proceeding half-way in
different directions ; the trouble is that our half-wavs do mot meet at all. I am not sure that I understood my
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friend exactly, but as I understand him, he claims the right of two replies: that is the vight to reply to our oral
argament, and then the right to reply to the printed argument, to which we have no objection.

Mi. TitomsoN :—I said we would reply to your two areuments, oral and written.

Mr. Trescor :—I vou mean that we are to k2 an oral areument, and that if yon d» not want to make an
oral argament vou shall not b obligad to db so, 1 have na ohjection.

Me. TrmoxsoN:— Lsuppose that we will exercise our pleasnre regarding that matter.

Mg. TrescoT:—It we make an aral argnment. they have the right to reply.  If. then, we aive a printed arga-
ment they have the same right to file & printel arenment in raply —their relation to ns in the ease is preserved
_thronghont, My :riend ref-rs to the character of the case, and taking into consideration not only tha character of
case, but of the parties, of the court before which we are. [ m1y eren ventur» to sav of the counsel enaaged, I dn
unot think%we ought to proceed in the syirit of a Nisi Prius trinl.  Your jndgment certainly cannot he prejudiced;by
a full and frank diseussion.  Our purpose is to save time and labour, We propose orally to discuss this subject be-
fore you with a frankness and freedom that we cannot do in writing, and then to put in a printed summary, giving
counsel on the other side the right to put in the final one.  Surely mv friend does not want us to adopt his sngars-
tion because he wants to say something at the last moment to which we will not have opportunity to reply. There
cannot be anything of u mystery in an argument lite this.  We all now understand what are the issues which are
before us.  We ouly want to discuss them with perfect franknes: and fullness, so that everything that is to be suid
on the cise may be said. I want ¢his case to be so argued, hoth in spirit and fact. that whatever the award may be,
and whoever is called upon to submit to an wiverse decision, they will be satisfi-d, having obtained the fullest pos-
sible hearmy on the subject. ¥ want to secure no alvantage over my fiiernds on the ather side, and T do not be-
lieve that they desite to have any advantare over u<; if they will allow me o horrow an illustration from the
tanguage of their witne-s, we do not wish to **lee-bow” them. But I think that my learned friend is sacrificing
bimself to asort of techuical supevstition for tho word “reply.” In thiscase there is nothing mysterions, and no ne-
cossity exists in regard to having the last word,  We are willing to lay cur whole argument before the Commission,
and ther to let them reply to it, if they =0 wish, but if they do not choose to do it we do not intend to compel them to
veply : and it is perfectly in their power to effect themselves what they propose, hv declining to reply to our oral
argument and eonfining themselves to their final argument. T say frankly I would regret such a decision very
much.  We wish to know their case as they regard it, and without depriving them at all of their right to reply to
have a frank, fall, straightforward and manly diseussion of the whole question. I have always thought that the
fairest manner for submitting a case is followed hefore our Supreme Couart.  Both parties put in their printed ar-

guments, bringing them within the common knowledge of each party before the Court, and then they are allowed
to comment on these arguinents s they please.

Mr. Tuosson: —

L agree with Mr. Trescot that this enuse has not to be tried us one at Nisi Prius; we do not want Nisi Prius
rules here, but we want the broad principle understood that Great Britain in this case is the plaintiff, and as such
she is first to he heard, and last to be heard. A great advantage is obtained by the United Siates by hearing our
case first, nod for this very simple reason, during the whole time our evidence is being given before this Court they
< he preparing their witnesses to meet it.

There is always this advantage given to the defendant in every case. He has the privilege of hearing the
plaintift’s testimony, and during the time the testimony is bring given, he has the opportunity of preparing his
auswer.  On the other band when the plaintiff comes to close the case, if there be an advantage in having the last
word, the plaintiff has it. So the advantages are about balanced. A*frank” discussion under the propositiou#Bmitted
by the counsel for United States simply means that the United States would get entively the advantage iGN causo.
There i< not the slightest desire on the part of the British Governmeut or on the part-of the Canadian Gmernment

- vepresented here by the Minister of Marine, that one single fact should be kept back or forced out ax against the
United States, cu the contrary that they shall have the fullest opportonity of being heard, but we subimit that
uot only the ruirs solemniy adopted hy this Tribunal, but the rales which govern the trial of ordinary causes should
uot be depurted from.  We have given way a greas deal, when we are willing to allow our learned friend< who rep-
vesent the United States. to take the course they propose #n this extent : that thev shall make their oral specches if
they choose to do so, and if th y choose, in addition, to put in a written argument, well and good, but they must
do it ar ouce, and that, if we please we shall answer their written argument aund speeches orally and by written
argument, or hy one of those modes only. We ought not to be asked to yield more.

Mr. DaNa: — : : :

Your Excellency aud your Honors: From ull the experience I have had in the trial of causes, where there has
been examination of witnesses, it appears to me to be tho best course, to argne the facts of the case after the
facts have been put in. Such is the practice in the United Srates, and I presume in Canada. This seems a
simple proposition : that the time to argue upou the facts to affect the minds ot those who bave to judge and deter-
tmine, should be when it is fully ascertained what all the evidence is,and it isalways dangerous, often inconvenient
and always illogical, to argue upon supposed, assumed. supposititious, hypothetical testimony which may never come
‘before the Court. . - : . T

I suppose your Excellency and: your Honors understand my objection. It is toa rule which permits that when
the plaintiff has put in all his evidence, and the witnesses have been cross-examined, the defendant’s counsel inay rise
and state what he is instructed will be the testimony, what he supposes or assumes will be the testimony on his side,
and then to make an argument upon that testimony assumed and hypothetical ag it is,and to contrast it with the tes-
timony of the plaintiff, and deliver his mind fully and finally on the subject. This is dangerous and utterly unsatisfac-
tory. -Consequently in the United States, and I presume in the Dominion, the argument is made after it is known
what the testimony is, because the plaintift's counsel in an ordinary cause, o the counsel representing the Govern-
-ment here, may rise with full belief that it will be in his power to place the case'in a certain position by his testi-
‘mony, but it may turn out that he will be disappointed in his testimony; that the witnesses .have not said.all he
expected, and that the cross-exaimination reduced or altered the testimony. Bus there is another reason. When
the defendant has put in his .entire case there ix the right of rebuttal possessed by-the plaintiff, and the rebut-
ting testimony may produce effects which the defendunt’s counsel had no reason to anticipate, and which; without
directly: contradicting his testimony, may place it in o new light. -So I think every person will see, and I am quite
-sure this tribunal will see, it would bé wasting timne for us to attempt to-impress by argument, comparison and :
illustration, the effeet of testimony which has not been put in. “Now, when we spesk of opening the case.for the
- plaintiff or defendant we do not.mean arguing the case. - ‘On the contrary, an argument is'not allowed by our prae-
tice in-opéning a case. -:All you -can ever do'in opening s case is to state very generally what kind of testimony you
-expect to produce, what you think will be the effect of it, and the positions of law to which that’evidence is to' be
applied—mere siguals of what is expected to be done. If in opening a case, counsel attempts to say snything about.
the evidence put in on the other side, and argue on the ‘character or effect - of his own - testimony, he is stopped. .
" because he is arguing.
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Now if I recollect the rules of the Commission, there is a provigion, not that the British counsel should argue the
case upon supposed testimony, but that they should open their case and put in their testimony ; then not that we
should argue upon their testimony and our supposed testimony, but that we should open our case by merely ox-
plaining what cvidence is expected, and when all the testimony should be in, rebutting testimony included, then there
was to be a complete printed argument on the testimony, the points of law and everything connected with the cage,
The learned conmsel tor the Crown thought, wisely, no doubt, that it was not worth while to have an opening at al},
and ther did not mike one. Now, vour Honors might have said, * We wish you would open your case, because we
will better understand the testimony as it comes in and know how to apply i, and also the counsel of the United
States will have a better opportunity to understand your case from the first, and be better able to cross-exatwine
witnesses. and adopt what course they may see fit with better intelligence of your position.”” But the lesrred
counsel for the British Government made no opening, and of that we made no complaint. Now, we are very
much in the same position they were m then, only we have a much stronger reason than they had.

By this time, an opening, technically speaking, is not necessary.  If the DBritish counsel thought it was noy
necessary three weeks ago, it is much less necessary now, because this tribunal understands the main points taken
on each side, and has a general view of the manner in which each side expects to meet them by testimony. A< the
counsel on the other side did not open the case, they would surely not think of maintaining that we should now open
ours. We propose, as soon as they have concluded their evidence, to begin on ourrevidence. If this tribunal, or avy
member of it, should ask that betore we proceed to putio any testimony we should make any explanation, we are guite
ready to do it,or if the counsel for the Crown shoull so desire. we are ready to doit.  For ourselves, we <o uvt
propose 1o do so, but to go directly on with the testimouy. We will then be on the same terms, neither side Juving
opaned, neither thinking an opening necessary or desirable. ~ We shalil then proceed with our testimony wuril it is
complezed ; the rebuttal testimony will then bhe put in by the Briish counsel, and it is not until the rebuttal testi-
mony i< completed that this tribunal can be supposed to know on what facts it is to proceed.  Now, do your Jion-
ors think it is desirable to have an argument before you knew ou what facts you are to proceed?  All the fucts
having been placed before the tribunal, then is the time to argue the question.

It mav be said by the learnc 1 counsel that what I have so far stated is unnecessary, because they dou’s mean
to compel us to open.  But I think your Honors will see it is. well to unders_taml in advance what is meant by an
opening and an argument. When the whole of the evidence is before the tribunal, then comes the questiyn—in
what tormn can the counsel for the vespective Gavernments most beneficially to themselves, to their opponents. and,
what is most mportant, to the tribunal that has the weighty responsibility of determining the case, present ulf the
facts and the prineiples of law and policy to which they are applicable ?  Whatever mode will do that best, is the
one we ought to adopt. We, the agent of the United States and the two United States counsel, huve
made up our minds that it will be more satisfactory to the tribunal that has the judgment of the case, quite as fair
to the opposite side, mueh more satisfactory to us and more just to the United States, that the course which we
propose should be taken.  The only question is whether the course we propose should be adopted, or the
course proposed by the counsel for the Crown in amendment thereto. They seem to see that after the examination
of witnesses and reading of affi. lavits, extending over a long period, an oral argument is advantageous; at all events
they do not object to our making one. It is advantageous because it can be done always with more effect, #
do not mean more effect as respects the person who delivers the argument, but moro effect on the course of Justice,
than a printed argument. Whean an oral argument is delivered, any member ¢f the court who thinks the counse]
is passing from a point without making it perfectly clear, can ‘ask for an explavation. We desire that this
tribungf@yhall have an opportunity to ask, at any time doring the argument, for an explanation, if any

explandfin is nceded. 1t 13, moreover, a hardship to those who hand in a printed argument to be left in uy-
certainti®s to whether further oxplanations may be necessary. I therefore think the experience of all engaged jn
ascertaining truth by means of witnesses and arguments, shows that there should be an oral argument, if’ possible, on

the testimony and such of the principles of law as are to be affected by it. »

In this case it seems to be thought expedient also to have a printed argument. Perhaps it mwy
be; but if it should be given up by both sides, we do not bhject. If there is an oral argument onfy
aud no printed argument, we shall be more careful in our oral argument to examine iuto all questions of Iy,
If there is to be also a written argument, the oral argument would be confined more to the facts. Now, yvour
Honors, our suggestion is that we shail, as the defendaiit always does, when the evidence closes, argue the facts with
such reference to princtples as miy be thought expedienr, When that is doue, it is the plaintiff’s time to reply
orallv. The briefs are a differeac thing, the printed argnmnts are a different thing. In a great case like this, u
quesiion between the two greatest murivime powers of the world and entrasted to three gentlemen with abgolute
power over it, whatever will bast tend to enxble each side to understand the other fully, at ths time when it §s
necessary to understan:l them, is for the benefit of justice. When we Lave made our oral argument, the counsed
for the Crown will make their oral argnment. If they choose to waive the privilege of making that oral argument,
it they thiuk their policy will be be-t sub<erved by making neither an opening nor a closing oral argument, which we
cannot. compel them to do, and by hearing all we ean possibly say l.)efore their mouths are ?pened. and to haye ther
only speechies m wie after our mouths are closed —if that is their view of policy, I should like to know whether tue
Agent of the Crown here tacitly g.ves his cousnnt to such a corse of procedure, that is, that the American side shali
be obliged to put in hoth its oral argument and its printed argument, when the other side has put iz nothing, aund
then have an oportunity to close upon us without our knowing from their lips anything whatever. We have
what is called the British Case and what is called the American Case  But they are simply in the nature of pleaid-
ings. They do not go into the testimony, they do not argue the tacts of the testimony, they do not state what the
testimony is to be; they are of u general character, aud in no scose arguments. L think this tribunal wiil agres
with me on ti:at point. :

In regard to the amendment proposed by the other side, by which we will be compelled to
put in our printed argument the moment we close our oral argument, I will svggest to your Hopors
some ohjections to it. One objecrion is that we shall have to prepare our printed argument before
we begin to speak.. Would not that be a ridiculoas position .in which to place counsel? ‘Lhey would
have to prepare and print a full argument, and then come intc! court and make an f:ra\ argument, and then band in
the printed argument. I hardly know how I could proceed with such an undertsking as that.  Buta stronger ob-
jectlon is this:  They claim the right, under their amendment. to make an oral argument as well a8 a printed argy-
ment after we are through. S they are not going to open their mouthg, aud we shall not have the benefit of hesr
ing auything from them in this case until our piece< are discharged anfl our ammunition exhausted. It is then the
bat:le is to begin on the side of the Crown. Now, your I'Ifmors wxll‘see that it comes right down to this: We
prepose that first an oral argument shou}tl be made on the testimony, Lgunsel on the o.ther side agree that ap oxs}
argument on the testimony is good thing ; ai all events, they do uot abject that therg is anything unreasonable §a
having the arguments on the facts postponed till the facts are known. The only question, then, is this—Shall there
be first an oral argument by the American side and then an oral argument for the Crown, if the counsel for the
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Crown desire it, and then our printal argument to be followed by their printed reply; or <hall we be compelled to
put in both arguments, before hearing anything from them?

THe counsel for the Crown may rise and say they don't intend to make any oral argument, and thereby retain all
the benefit of a poliev of secresy, and then it would be our duty to.put in o printed argumeut. They cau force us
to this by simply declining to make an oral argument. Then they would eome in with a printed argument which wonld
be the final argument. Nothing we have proposed or can propose can preven® the counsel for the Crown having the
closing words, becanse if our suggastion is adopted,—first we will make an oral argument, then they may rise and say
they do not wish to make one, then we nust put in a printed argum=nt, and then they will close with a printed argu-
meunt ; only they cannot get the advantage of refusing to make an oral argumens at its proper time, and make it after-
wards, out of time. Their own proposition, on the other hand, is this : that they shall not be required to make an oral
argument after we have closed ours, but shall have the right to transfer that oral argument from the stage imme-
diately after ours, until the United States counsel have finished their oral argument and put in.their printed final
argument. - Then the counsel for the Crown ean argue orallv on all the testimony, and in addition putin their printed
argument.. The result, therefore, vour Honors, would be that yon vourselves would bhe placed undera dissdvantage,
You will hear our argument under a disadvantage ; you will always bz obliged to say to yourselves: * The American
eounsel have given us a printed argumeant, bus we cannot exnect to find in it adequate replies to arguments they
never heard.” . '

All the lenrned eounsel on the side of the Crown have been able to say is, “We have submitted the Case of
Her Majesty's Government, and they have our case.” T have reminded vour Honors what these Cases are. Then
as to the briefs. We put in a brief six weeks ago, and we were to have a brief from the counsel for the Crown, but
we have not seen it yet, I suppose owing to the fauls of the printers. That brief will not be a brief on our testi-
mony : that, I suppose, L may assume. ’

Mr. Forp :—

MR. Dava:— ' :

‘Therefore, as far as the fucts are concerned, that brief can be of no use, and the original Case of Her Majesty’s
Government will also be of no use to us. I hope your Execellency and your Honors will fully understand we ¢on-
sider an opportunity to argue the facts as of very great value to the United States, and we assume you consider it
at all events your duty—how much value vou may attach to it ¥ cannot sayv—to give counsel the fullest opportunity
1o argue the facts with the knowledge of two things : First, what the facts are: and, second, how our opponents
propose to use and treat them.

Now, it seems to me that the most common justice requires that the result should not be that before we file our
Ginal priuted argumnent, and leave this Court and this part of the world, and return to our several homes, having done
all we could do under the circumstances, we should not have heard by the ex: or read by the eye. one word that would

. «xplain to to us what the counsel for the Crown thiuk of our testimony or of their own, how they mean to use it,
to what points they mean to apply it, what illustrations they mean to use. That will be our position if the
proposal of the counsel for the Crown should be adopted. If we are forced into that position by the counsel on the
other side refusing to make an oral argument, we cannot help it; but I hope this tribunal will not give that course’
its sanction in advance, and so compel the result, that we must open everygthing and they nothing. The adoption of
our proposal would be of very great advantage to us. I am not defending myself against a charge of trying to get
an undue advantage, for under no possible constuctrion of our proposed rule would it give us any advantage, except
the opporicvity to know fully what is the case on the other side, and if that is an advantage, it is a just advant-
age; but I wish to say that I am quite confident the learned counsel have not fully considered the p in which
they place themselves, us and the members of this Court by the amendment they propose to-day. it would
give me great gratification 1o see thew rise, and withdraw it and say:—'“You may make your argumeni@gpn the facts
orally when thkev are placed before the tribunal ; we will then consider whether we wish to make an oral argument
or not; if we do not, you will never know our views; it we do, you will get such knowledge as we see fit to
disclose. Then you may put in yvour printed argument, and we will have the opportunity of putting in our printed
closing argument, which ends all, unless the Court. should intervene and think the other side should have a reply,
because sume nrew points were made.”

That power, of course, is possessed by the tribunal, and no doubt will be fairly administered. But I
do not like to take my seat until ]P feel I have impressed on the agent and learned counsel for the Crown the fact
that, if we arc compelled to make both our arguments before they are called upon to make any observations, and be-
fore we have heard what eourse they are going to take, it will be a very great disadvantage to us, especially when
we consider they will be in possession of all we propose to say on the subject of the testimony and the facts. Now
the view which the learned counsel for the Crown may take of certain facts may be one that has not occurred to us.
The illustrations they wmay furnish, and the manner in which they may desl with the various witnesses, are matters
regarding which we have not the prescience absolutely to know. We have got, however to make our oral argu-
ment without having this knowledge ; but if our proposal is adopted, we have at least the power of answering the
other side in our printed argument. So it seems to me fair that before we put in our second argument we should
bave heard their first. L am quite sure this tribunal will feel, and never cease to feel, while you are discharging
your present duties and afterwards, if the awendment is adopted and the counsel of the Umted States compelled
to deliver their arguments, written and oral, before the Crown had given us any idea of their views of the facts,
how they mean to apply them to your Honors’ minds—that this, though fuirly intended, is not fair, and yeu wiil
say—** We find so much in the final argument of the counsel for the Crown on the testimony, which evidently
was not forescen by the counsel for the United States in making their argument, that, to give them an opportunity
to reply, we must call them back.” . ) , ’

We do not desire that, and your Honors do not desire it. As the learned counsel on the other side do not
objeet to our proposition in itself, but are willing to accept it upon a single condition, which condition wonld
operate as I have shown, I trust your Honors will say you cannot impose that condition uponus. I do not hesi-
tate to say, although my learned friend, the Agent of the United States, is alone responsible for the course to be
taken by the Government, we could not accept it and we would withdraw the proposal «itogether. Then we would
cither have to proceed with our testimony or make an argument in advance on hypothetical testimony. Therefore, the
proposition of the Crown, unless forced upon us, which I have no ides will be done, will be declined by us, and we
1all back on our own proposition. I need not remind your Honors that it - gives the counsel of the Crown the
opportunity of declining to make an oral argument, nevertheless I think it would be in the interest, I will not say
of counsel or of my own eountry, but of international justice that they should let us know before we submit our
final pripted argument, what they propsse to say about the facts of the case.

Mz, THOMSON :— S - ,

A great deal of Mr. Dana’s argument, and it really was the chief argament, was not in reply to what I had
to eay in regard to the motion ; in & great deal of what he said, I agree with him. I deprecate as he does argui
on hypothetical evidence. Such is not the practice in the United Stafes or in our own courts. Who asks that the
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American counsel in this case shall argue on hypothetical evidence? Who asks that they shall be heard, either
orally or on paper, on a mere hypothesis?  Every fact and eircumstance material to the case, both on the part of
Her Majesty’s Government and the United States, I assume, will have been presented before the counsel on the
other side close their case. Then the counsel'fur the United States, as defendants in this case, will make their
arguments, either orally or on paper, just as it scems best to them, supporting their own views of the case, and we,
as counsel for Great Britain, will present to the Court oar arguments in answer to the arguments which they have
adduced in support of their case. It was perfectly idle for Mr. Dana to have taken up so much time in arguing
that they would be called on a mere hypothesis. s it uot idle to say to your Excellency and Honors, that you
do not know what the case is about? Do we uot all know what the points in issue are; do we not all see them ?
So well do the learned counsel see them that they absolutely declare they do not intend to open the case—that it
is wholly unnecessary, as the Court now understands every single view that is likely to be put forward. So they
will understand, at the end of our case, every fuct put forward by the British Government.

‘The points are salient and plain and are understood thoroughly by the agents and counsel of Her Majesty and of
the United States. How, then, can it be said there i any hypothesis at all? My learned friend (Mr. D na) says
I am asking that an amendment to the rules should be adopted. L am not. So far from that the United States
are coming in at this late stage of the proceedings and asking for an amendment of rules that were made in their
present form not merely by consent of, but I believe at the instance of the learned Agent of the United
States.  Can it, then. be said we are asking for any amendment to be made. They are asking as a favor that the Court
shall Iy its hands on its own rules,—rules made at the iustance (and in the form thes now are) of the Americ i Agent.
They are asking that as a favor, and at the instance of Her Majesty's Gov't. and with-the conseut of the Minister
of Murine, I come forward and say on behalf of the two Governments that they are quite willing so far depart
from these rules as to conseut to :un oral argument if the United States Coansel think it is any advantage to have
one, though the Governmeut I represent can see uo such advantage. .

I can understand that a jury may be led away from justice, by specious arguments, bat I apprehend that this
tribunal will not be swaved by any such means, and that the cpitomised statement of facts given by witnesses will
have more effect than all the eloquence of the counsel on the other side  If the case is to be decided by the eloquence
displaved in the oral arguments, then I adwit that Her Majesty’s Government would stand at great disadvantage,
but I do not think that eloquence will have a feather’s weight in this case. I desire the Court to understand dis-
tinctly that this is a motion mads by the counsel of the United States to have the rules altered, and I come for-
ward, for Her Majesty’s Agent and the Minister of Marine, to state we are willing it shall be done as they wish,
provided always they don't, in gatting an inch, take an ell.  They will have, if they think it is an advantage, the
right to make a closing spzech, but must immz.iately afterwards put in their closing printed argument. They are
simply to support their own cass. We are, then, simply called on to answer the case and argument in support of
the speech they put forward, and nothing clse. Not one principle of ordinary justice will be infringed or departed
from. In conclusion, I must confess I cannot help feeling a little surprised at the manner in which Mr. D.na sub-
mitted the motion, for he put it in an almost threatening wanner to the tribunal, that if it was not dcceded to the
counsel for the United States would withdraw the proposition altogether. That is not the usual mode in which a
- favor is asked by counsel before a tribunal.

Mg. Foster :—1 think T am entitled to a few words in reply. It the learned counsel (Mr. Thomson) had
been present yesterday afternoon when I made the explanation which accompanied Mr. Trescot’s motion, 1 think
he would not have made the observations which he hay made. This is what I said: When I came here I found
myself ges, suddenly by five of the most eminent gentlemen who eould be selected from the five maritime pro-
vinces {§@e‘contrary to the expectations of myself and my Government, they were to be admitted to take charge
, and they were assisted by a very eminent lawyer, now Minister of Marine, who is spoken of by
counsel &8 having largely the conduct of this case, I alone, a stranger in a strange land, having no resson tu
suppose counsel would be brought here to assist me, found myself, I say, by the unexpected decision of the
Commissioners, placed in such a position that, instead a@f meeting the British agent I had to meet the British
agent, the Minister of Marine and five counsel. Now, taavoid five closing oral arguments against one, I was well
content with the original arrangement of the rules. But the rules provided that they might be changad
if' in the course of the proceedings the Commissioners saw fit to alter them; and as to our application being an ap-
plication for a favor either from our opponents or the Commississioners, it is no such thing. Tt isan application
to your sense of justice. Before a judicial tribunal there are no such things as favors. Decisions go upon the
ground of right and justice, and especially so in regard to a treaty, under the oath which the Comnission-
ers have taken equity and justice are made the standard of all their proceedings. Now, how are we placed ?
We have, in the first place, a much greater wmass of testimony than 1 anticipated, or any of you
anticipated, I presume. In the next place, we are on the eve of a much greater conflict of tes-
timony than I anticipated; we seo that very plainly. Then again, from prudential considerations,
counsel on the other side saw fit not to open their case. It was a greivous disappointment to me; I
could not help myself, as 1 saw at the time, and so said nothing. But is was a great disappointment
to find they did not think fit in their opening, to explain the views they intended to enunciate. Asthe testimony has
gone forward fur more than a month, it has hecome obvious to all of us that in a printed arzument, prepared within
ten days’ time, and compressed within the necessary limits «.f a printed argument, we cannot examine this testi-
mony, and cannot retider the tribunal the assistance they have a right to expect from counsel. It is, therefore, pro-
posed that, instead of making openiug oral arguments, which obviously would be quite inadequate, we should hava the
opportunity of muking closing oral arguments, to be replied to by the British counsel, and then that the printed argu-
ments should follow, giving thiem the reply then also. Whatever we do, we sre willing they should have the reply—
the reply to our speeches, the veply to onr writings. Is it possible that any arraugement could be fairer than that,
or any arrangement more calculated to render your Honors assistance in coming to a just and equitable conclusion ?
Now, I know my friend the British agent does not mean to deal with this case so that batteries can be unmasked
upen us at the last moment. I kuow the Commissioners will not allow such a course to be taken. Unless that is
to be done, it is quite impossible that any unfair advantage would result to us, or that the British counsel would be in
the least deprived of their admitted right to reply, which always belongs to the party on whom lies the burder of proof,
by the course which we propose to follow. What we do desire is, that we should have the chance to explain our views
fully before your Houors orally ; that we should then hear from counsel on the other side ; and then that the printed
summaries, which are to be placed in your hands to as<ist you, should be left with you when you go to make up
your minds on this case. What do they lose by it? What can they lose by it? By omitting to make any oral
arguments, as Mr. Danu has said, they can get the last werd and unmask their batteries ; but if printed arguments
are to be mads at all, does not common sense require that the printed argumeuts on both sides should follow the
oral arguments on both sides? I put it to each member of the Commission, I put it to my friend -the British
agent—is not that the course which every human being knows will be most likely to lead to a thoroughly intelli-
gent and just decisipn. 1f it was a matter of surprises—if we were before a jury, and a poor one, if it was one of
those Nius Prius trials, which we are sometimes coneerned in, I could understand the policy of trying to have both
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oral and wriiten arguments made against us atter our mouths are closed for ever; but I cannot understand it now
1f the matter should be left as they desire to heve it left, I venture to predict that either on our application, or more
likely at your own request. we shall be called upon to reargue this case after the original arguments are supposed
to be closed, for you wilt find in their final arguments, oral aud written, matters which you will think common jus-
tice and faiv-play, for which Englishmen are said to be distingui-hed all the world over, require that we should have
an opportunity to auswer. They may close upon us orally, they may close upon us in writing, but as for their
possessing the privilege of keeping their policy concenled till the last moment, I do not believe they really want
it; I do not believe wy friend the British agent wants it : and if he does not want it, there is no coweivable ob-
jection to the adoption of the course we propose. ’

Mu. DoutRE :—May it please your Excellency and your Honors,— By learned friend Mr. Dana has spoken of
the u-ages of the courts in diflerent countrirr, and with those obrervations we might have agreed until he came to
¢laim a rcost extraordinary thing, and one which I am esure our learned nnd experienced adversaries never heard of
being conceded in any country in the world—that the defendant shouid have the reply. By conviction is, that there
is no danger in chailenging our friends to name any court in the world where the defendant has the right to reply.
1 think we would be far b-low the standard given to us in the compliments of our learned friends if we did not see
very clearly the course which they propose to foliow. They would have the means of meeting everything we
could state; and anything we might state after that, I don't-conceive what it could smount to. It may strike per-
sons not familinr with courts of justice that it is strange we should insist on having the last words, and our frieuds
magnify that extraordinary desire on our part to point out that we have not to deal here with a jury, which might
be misled by the elegance of some skilful lawyer, but that we have to deal with a far higher order of judges. This
I adw’t. But I would like my learned friends to expluin the strenuous efforts they are making to get that reply.
1t is nothing but such a demand that my learned friends are putting forward, Qur American friends have been so ex-
traordinarily jucky in all their international difficulties that they have arrived at the last degree of darine. We
are living iu hope that svizetime ov other the balance in connection with international difficulties between England
and the United States will turn on the right side. I do not know if we are in the way of reaching such fortu-
nate result, but we live in that hope. Our learned friends on the other side pretend that they bave been placod
at a disidvantage, from the fact that we did not, as they say, open our case. We did open our case. We opened
through Mr. Thomson, whe stated to the Commission that all he had to say was printed, cut and driad,
and ready to be read; that it set out the case in better language than he cculd have used in a speech, and
that there was nothing to add to or take from it.- I think this was the best opening that could have becn made;
otherwise, our learned friends might have complained and said they expected to have obtained more detailed infor-
mation aboust the case. But they felt it wuas a saving of time,and they have expressed the opinion to-day that it
would have served no real interest to have gone any further than Mr. Thomson proceeded. Mr. Dana  has com-
plained that the briet which has been fyled by the American agent has not yet received an answer. I think we
are not brund to answer the brief It we do so, it will bs merely out of courtesy to our friends. Our answer
might come in our final written argument, and there is no reason whatever, and no right on the part of the coun-
sel of the United States, to demaud to have it sooner than that, If we choove not to answer it. even then, I ques-
tion if we can be required to answer it: so that if we give an answer to their brief it will ba a mere matter of
courtesy, because we are not bound to do so. .

MRg. Dava :—Do we understanud there is to be no answer? .

M. Dovtre :—I do not sav so. While 1 think we will fyle an answer, it will be done out of courtesy to the
counsel for the United States. We have bzen told we are keeping masked batteries for the last mome I would
like to know where we would finid ammunition to serve chose batteries. Is not il our ease in the do
in the depositions of the witnesses and in the affildavits? Can we bring anything more to bear? B/ are our
ammunition ; they are all here, our’hunds are empty, and we have no more to serve any masked batteries. The
argument nay be very plausible, that in a lirge question involving two great countries, it i3 necessary
that everything should bz done which tends to enlighten she minds of the judgss so that a just result may be se-
cured ; but that argument, Your Honors will understand, would be as good in every court in the world to obtain
for the defendant the last words and change all the rules ofjudicial tribunals. Hon, Mr. Foster says he has been in-
duced to agree to the demand now under discussion beesuse when he saw he was going to be met, contrary to the
expectation of his Government, by five gentlenien, whose talents he magnifies for the occasion because it suits the
purpose he has in view, he thought he would be und:r.a disadvantage if the rule in question should be maintained.
It we go back to the time when the rule was adopted it will be recollected that the five lawyers on behalf of the
Britisa case were then before the Commission. If they were not admitted, it was known for several wecks that
the British agent intended to be assisted by counsel; so the fact was fully before every one of us when the rules
were adopted.  Now we are asked to change these rules. So long as it is & matter of convenience and pure cour-
tesy to the United States we have no difficulty in acceding to their request, and in doing this we are acting within
the terms of the written document under discussion, which says :—

¢ As we understand the wish of both G vernments to be that the whole discussion should be as frank and full as possi-
ble, it has occurred to us that you might be disposed to allow us to adopt such an arrangewment as would, in our judgment, best
enable us to lay before you a complete presentment of the opinions of the Governnment we represent, and we feel more assured
in that opinion as this privilege deprives c ninsel on the other side of no advautage which they ncw possess, for besides the
right to reply t» the prioted argument, which thay n)whave, we would, of course, expect that they would also be allowed
the right of oral reply if they desired to exercise it.” - .

*

So far this is perfectly correct, but it does not show their hands toys at all.  We do not see their real object,
for there is 2 masked battery, Apparently a very simple alteration of the rule is asked for, and our friend Mr.
Trescot thought yrsterday that it was so unobjectionable that it would be immediately acceded to, Well, if this
paper had stated the whole truth, and did not cover anything which is not mentioned, we should have accepted it
immediately, as has been already stated by my brother counsel.  But we suspected that this ¢light alteration con-
cealed something. and we were not mistaken,

Mr. Trescor :—What is it ? .

Mr. Dourre :—I will explain it, certainly. Mr. Dana says, “ You have a reply.” Certainly we have the
reply, but we might reply in eight months from this, and it would be just as good. Here is the practical result-—
If the proposition, which is not included in this paper, but which has been admitted verbally, were accepted, our
learned friends would develop their case orally, and we would answer orslly. They would then come with their
printed statement. Now, is not this the reply # What would remain for us to say = What would be the value
of that printed document which we could give afterwards ?  What new aspect or expose of our case could it cop-
tain? None whatever; so that virtually it gives our friends the reply, and that is the reasor why they are insisting
so strongly upon the change in the rule. : .

nMr. Dana :—You take the objection that under our proposed rule you would not be able to put in anything
new ? '
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Mr. WeaTRERBE :—All you asked for was tu substitute an oral for the written argument ?

Mr. Trescot suggests that it would be better if he were now allowed to read the amendment which he pro-
poses to submit .

Mr. WeaTHERBE :—It would have been better that we should have had it last evening.

Mr. Trescor :—1It is entirely in accordance with the paper which I read last evening.

Sik ALEXANDER GALT: —We shiould have had the precise proposed alieration of the rule before us hefore
hearing this argnment. :

Mnr. Trescot : —It is precisely the same as what was laid before the Commission. I will read it. The
third rule reads this way : —

“The evidence brought forward in support of the British case must be closed within a period of six weeks,
“afrer the case shall have been opened by the British counsel, unless a further time shall be allowed by the Comnmis-
“sioners on application. The evidence hrought forward in support of the United States counter case mnst he closed
“ within a eimilar period after the opening of the Usited States case in answer, unless a further time be allowed by
« the Comtissioners on application. But as soon us the evidence in support of the British case is closed,
¢ that in support of the Uuited States shetll be commenced. and as soon as that is closed the evidence in reply shall
% be commenced. After which arguments shall be delivered on the part of the United States in writing within a
“ period of ten days, unless a further time be allowed by the Commissioners on application, and arguments in clos-
*“ing oun the British side shall e delivered in writing within a further period of ten days, unless a further time be
# allowed by the Commissioners on application, Then the case on either side shall be considered finally closed,
¢ unless the Commissioners »hall direet further argument upon specinl poiuts, the British -Government having, in

. »such case the rizat of geuneral reply, and the Commissioners shall at once proceed to consider their award. The

« periods thus allowed for hearing the evidence shall be without couuting any days of adjournment that may be
s ordered by the Commissioners.”

The amendwment which we would move would be to insert after the words « the evidence in reply shall be
“ commenced,”" the following ; — . ’

# When the whole evidence i3 concluded either side may, if desirous of doing so, address the Commission
¢ orallv, the British Government iaving the right of reply.” .

Mg. Dourre:—I understand this, but it is not the-motion under discussion. I have read the principal part
of that mution, and I say this, that, if we take this to mean what ‘our friends had in their minds when they wmade
their application, the only al:eration that this rule would require would be this, “ after which arguments shall be
* delivered on the part of the United States, orally or in writing, within a period of ten days, unless further time
“ be allowed by the Commissioners on application and arguments in closing the British case shall be, ete-”

Mg. Trescot :—That is what Mr, Thomson proposes.

Mg. Doutre :—Exactly, and this does not give any more. But there was in their minds more than this con-
tains. We have it in their verbal explanations. :

Mg. Trescor :—S far as the constraction of languace goes, I have no objection to your putting any con-
struction you pleage or drawing any inferences yon choose from the language of the application thut was made last
night. But that the intention of that application and of the amendment we propose to-day were one and the same
thing, there can be no doubt. When we filed that paper what was wanted was distinctly known, otherwise it would
have been bad faith on our part, a8 we would have been asking for one thing and intending to get another. There
was no pgssible doubt what the object of this was, as is evident from the fact that Mr. Thomson saggested an
amendffidut himself to counteract our vbject, showing that he had clearly in mind what object we had in view.

DouTrE :—My answer is that by reading this we suspected the object: of this paper was something more
than td&#¥change the time when our learned friends should address the Commission. It only meant
that instead of doing so before adducing their evidence they would do so after the whole of the evidence had been
brought in, The objecs that our friends have in view is very clear in the paper which has been read here to-day by
M-r. Trescott, but it is not so in the paper which was presented yesterday, and we suspected this was an indirect way
of securing that which is not known in any court in the civilized world, namely, that the defendants should have the
reply. They would have twl2s the opportunity of discussing the matter, when they have no right to be heard more
than once. Now, why is the reply given to the plaintiffs? Because up to that moment the position of the defendants is
far more privileged. They huveall the evidence of the plaintiffs in their hands, and they know what they are them-
gelves going to prove. The plaintiff does not know it. When we shall have closed our evidence, they will have
the whole case in their hands, whilst we have only half of it. For that and other reasons the final reply is given to
the plaintiff, and we object to our fricnds in this manner seeking to upset the rales which prevail in all courts of
justice that ever existed. .

Mg. Dana :—I beg that you will not sit down without explaining how you lose the reply.

Mg. Doutre :—We have a roply which is worth nothing. That is what I mean. The virtual and practical
reply is in your hands, That is exaetly the position. '

I think it is necessary in ordzr to preserve the barmony that has so far existed here we should not introduce
in this Commission a practice which has nover exisied in any court, that one of the counsel should pass over the
head of his legal adversary in ordor to reach the suitor and ask him if he agrees to what his counsel proposes.
Such a course as that w