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EXPLANATIONS. COMMIONS

“Board” and “Railway Board”—The Board of Railway
Commissioners for Canada, established 1903.

“Railway Committee”—The Railway Committee of the
Privy Council of Canada, which was superseded, in 1903,
by the Board of Railway Commissioners for Canada.

“Privy Council”—Judicial Committee of the Privy Coun-
cil (Imperial) sitting in London, England,—the final Court
of Appeal in Canadian cases.

“B.N.A. Act”"—British North America Act, 1867 (Im-
perial).

“I.C.R."—Intercolonial Railway of Canada (Dominion
Government Railway System).

“C.A. Dig.”"—Canadian Annual Digest of the year which
follows.

“(D)"—Statute of Dominion of Canada.

“The Railway Act”—The Railway Act of Canada of the
year which follows.

RAILWAY ACTS.

The following are the General Railway Acts of Canada,
in chronological order, up to March 1st, 1920:—

1851 (14-15 Vict.), c. 51, “The Railway Clauses Consoli-
dation Act.”

1859 (Consolidated Statutes of Canada), c¢. 66, “The
Railway Act.”

1868 (31 Vict.), ¢. 68, “The Railway Act.”

1879 (42 Vict.), c. 9, “The Consolidated Railway Act,
1879.”

1886 (Revised Statutes of Canada), c¢. 109, “The Rail-
way Act.”

1888 (51 Vict.), c. 29, “The Railway Act.”

1903 (3 Edw. VIL), c. 58, “The Railway Act.”

1906 (R. S. C.), c. 37, “The Railway Act.”

1919 (9-10 Geo. V.), c. 68, “The Railway Act.”
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DIGEST

ACCIDENT REPORTS.
See Discovery,

ACCOMMODATION.
See Carriers of Passengers,
ACCOUNTING.

ACTION FOR—ONUS—PARTICULARS

dent it is for the defendant who a s that the board of

sons such sum was received
Temiscouata Ry. Co. v. Macdonald, 3 Que. .13, 462,

ACQUISITION OF RAILWAY.

\CQUISITION RBY GOVERNMENT—"SUBSiDIES"—" Acrean cosy”

AND CHARGES ON BONDS—VALUE OF UNDERTAKING,

In an action en reddition de compte by a company aganinst its presi-
directors of
the plaintifl’ is not complete to prove it I'he plaintift, which demands
that in default of rendering an account the defendant be condemned to
pay a certain amount which it has heen informed he has received under
certain contraets, is not hound to state at what date and from what per-

I XTEREST

| Ihe Court was required to fix the value of certain railways to be ae

quired by the Crown under the provisions of 6 & 7 Geo. V.

c. 22. By

s. 2 of such statute it was provided that the consideration to he paid for

cach of the said railways should be the value as determined by the Ex
chequer Court of Canada, “said value to be the actual cost of the said rail-
ways, less subsidies and less depreciation, but not to exceed $4,349,000,

exclusive of outstanding bhonded indebtedness, which is to be assumed by
the Government, but not to exceed in all $2,500,000." Held, that the
word “subsidies™ in the above seetion did not relate only to those granted
by the Dominion Government hut extended to any subsidies granted hy the

provincial Government to the railways in question. The Court in finding

the “actual cost” ought not to procecd as if the matter were an account
ing between the directors of the railways and the shareholders, The
duty of the Court was to ascertain the value of the railways as hetween

vendor and purchaser, and that value must be taken to be the actual

cost of the railways less subsidies and less depreciation. Interest on bonds
issued by the company and moneys paid on the tlotation of honds during
the period of construction of the railways could not be included in “actual

cost™ as the term was used in the statute

Attorney General of Canada v. Quebee & Saguenay Ry, Co,, 2

Cas, 310, 41 D.L.R. 576, 17 Can, Ex, 304,

Can. Ry. L. Dig.—1.




AGENTS.

ACTION.
Injuries resulting from operation of st ect railways, sce Street Rail
ways,
See Negligence: Notice of Action: Pleading and Practice,
Annotation.

it of action in Quebee when harred in Ontario. 19 Can. Ry. Cas. 44.

ADVERTISING.
Advertising contract with street railway, see Contraets,

AGENTS.

SHIPPING NOTE FRAUDULENT RECEIPT OF AGENT TAABILITY OF COMPANY

C., freight agent of respondents at Chatham, and a partuer in the firm
of B. & Co., cansed printed receipts or shipping notes in the form com
monly used by the railway company to be signed hy his name as the com
pany’s agent, in favour of B. & Co., for flowr which had never in fact
heen delivered to the railway company. The receipts acknowledged that
the company had received from B. & Co, the flour addressed to the appel
lants, and were attached to drafts drawn by B. & Co., and aceepted by
appellants,  C. received the proceeds of the drafts and absconded. In an
action to recover the amount of the drafts Held, Fournier and Henry
JJ., dissenting, that the act of C. in issning a false and fraudulent receipt
for goods never delivered to the company, was not an aect done within the
scope of his authority as the company’s agent, and the company was there
fore not liable. [3 AR (Ont.) 446, 42 Q.B. 90, allirmed

Erh. v. Great Western Ry, Co., 5 Can, S.CR. 179,

| Diseussed m Ward v. Montreal Cold Stors Co., 26 Que, SO, 320
distinguished in Moore v. Ontario Investment Assn., 16 OR. 269 Ward
v. Montreal Cold Storage Co., 26 Que. S.C. 341: Randall et al. v. Can
Northern Ry. Co., 19 Can. Ry, Cas. 343, 21 D.LR. 457: followed in Do

«d to in Monteith

minion Express Co. v. Krighaum, 18 O.L.1
v. Merchants’ Despateh Co,, 1 0. 17.]

FREIGUHT AGENTS AUTHORITY TO ADVISE OF SHIPMENTS,

5., in British Columbia, being about to purchase goods from G.. in
Ontario, signed, on request of the freight agent of the Northern Pacific

Ry. Co. in British Columbia, a letter to G. asking him to ship goods via
Grand Trunk Ry. and Chicago & N. W. Ry. Co,, care Northern Pacific
Ry. at St. Paul.  This letter was forwarded to the freight agent of the
Northern Pacific Ry, Co. at Toronto, who sent it to G. and wrote to him,
“I enclose you card of advice, and if you will kindly fill it up when you
make the shipment send it to me, I will trace and hurry them through
and advise yon of delivery to consignee.” G, shipped the goods as sug-
gested in this letter deliverable to his own order in British Columbia
Held, aflirming the decisions of the Courts below, 21 AR. (Ont.) 322, 22
O.R. 645, that on arrival of the goods at St. Paul the Northern Pacifie
Ry. Co. was hound to accept delivery of them for carriage to British
Columbia and to expedite such carviage; that they were in the care
of said company from St. Paul to British Columbia: that the freight
agent at Toronto had authority so to bind the company: and that the
company was liable to G. for the value of the goods which were delivered




AGENTS, 3

to E. at British Columbhia without an order from (. and not paid for
121 AR, (Ont.) 322, allirming 22 O.R. 645, aflirmed. |

Northern Pacific Ry, Co. v, Grant, 24 Can, S.C.R, 5446,

| Referred to in Boyle v. Victoria Y.T. Co., 9 B.C.R, 322,

I'ERMS OF BILL OF LADIN( AUTHORITY OF AGENT.

A shipping nt cunnot bind his princip

1 by reevipt of a hill of lad-
ing after the vessel containing the goods shipped has sailed, and the
bill of lading so received is not a record of the terms on which the goods
are shipped. Where a shipper aceepts what purports to he a bhill of lad
ing, under circumstances which wonld lead him to infer that it forms a
record of the contract of shipment, he cammot usually, in the absence of
fraud, or mistake, escape from its binding operation merely n the
cround that he did not vead it, but that conclusion does not follow where

the document is given out of the usual course of husiness, and seeks to

vary terms of a prior mutual assent.  Taschercan, J., sented on th
faets,

NWL Transportation Co, v, MeKenzie, 25 Can, S 1, 38,

[Approved in Bicknell v. Grand Trunk Ry. Co. 26 AR (Ont,) 43)
referred to in Conmee v. Seeurities Holding Co IR Can, S.CR. 619
Melady v, Jenkins Steamship Co., 18 OLR. 251: St. Mary’s Creamery v
GT.R. Co, 5 OLR, 7T42: Wilson v, C.D. Co, 9 B.C.R, 107.)

NALE OF MONEY ORDERS— REPRESENTATION OF AUTHORITY

A father and son were ostensible partners: the father held out the son
as doing insurance business with him as a principal, under the name of
ML & Sons the son, by signature and conduet, represented to the plaintifis
that he was authorized to use the father’s name, and obtained an

eney
from the plaintifls for the issue and sale of money orders in the wame of
M. & Son, the plaintiffs believing that the father and son were partners
Publicity as to the firm of M. & Son was given by advertisement, letter

heads, oflice sign Held, that, to fix the father with the consequences of
his son's acts in the name of the firm, it was not essential that the fath

should have himself made any representation to the plaintiffs; it was

enough that the father had held ont his son as his partner under such
cireumstances of publicity as to satisfy a jury that the plaintiffs knew
of it and believed the son to be a partner of the father: and upon the evi
dence the father was liable to the plaintitfs for money orders issued ly

the son,
Dominion Express Co. v, Maughan, 20 O.L.R. 310,
[ Reversed in 21 O.L.R. 510, the next following case.]

SALE OF MONEY ORDERS— ESTOPPEL—REPRESENTATION OF AUTHORITY — Pun
LIC REPUTH

On an appeal to the Conrt of Appeal in the above case (20 OL.R. 310)
it was held, upon the evidence, that there wax no actual partnership be
tween the defendant J. M. and his son, the defendant 1. M., carried on in
the firm name of J. M. & Son: and that there was no holding out by J. M.
of his son H. M.as a member of the partnership: Meredith, J.A., dissenting
Per Moss, ("..).0., that the facts showed it to be not a case of J M. holding
out his son to the plaintiffs as a partner, but of his son assuming to hold
himself out to the plaintiffs as in partnership with his father. If the father
is to be made liable, it is hecause what was done was done under cir

cumstances which bound him as well as his son: and there was no proof
of any express authority, or of any acts from which authority might rea
<onably be inferred, to the son to represent his father as in partnership
with him. Per Middleton, J., that the plaintiffs must fail, because, assum




AGENTS.
ing in their favour that there was a holding out, no evidence was given
to show that at the time eredit was given the plaintiffs knew of the cii
enmstances now relied on as constituting a “holding out,” or that they
i gave credit upon the faith of any publie repute which would satisfy a
jury “that the plaintifts knew of it and believed him to be a partner

[Dickinson v. Valpy (1820), 10 B, & €. 128, 140: Ford v. Whitmarsh
(18400, Hurl, & Walm. . And, again, the plaintiffs failed becanse
the holding out was of a partuership as “general insurance agents,’ while
the liability sought to be imposed was as “agents for the ale of signed
money orders™ issued by the plaintiffs, and such an
the scope of the husiness held out.  Per Meredith, J. A, that, upon the
undisputed facts, there was authority from the father to the son to use
the father’s name and to pledge his eredit; and, assuming that that an
ents, the transaction

ey was bevond

thority extended only to the business of insurance s
in question was sufliciently conneeted” with that business to come within
the authority., Judgment of Divisional Court reversed.

\anghan, 21 O.L.R. 510

Dominion Express Co. v

AGENCY FOR SALE OF MONEY ORDERS—THEFT AND FORGERY BY SERVANT OF

AGENT—DPAYMENT - LIABILITY OF AGENT
I'he defendant, on appointment as agent for the sule of the signed money
orders of an express company, agreed in writing to he responsible for the
le thereof™ and “to account for each money order and

“due issue and

the proceeds thereof An employee of the defendant stole a hook of money

orders, forged the defendant’s counter-signature (which was required
and issned orders which the plaintiffs, being unaware of the forgeries
puid, and now brought this action for the amount Held, that the defend
mt was not liable, inasmuch as the money orvders in question had not

heen issued or sold by him, and that he had duly aceounted for them by
had heen stolen from

showing that. without negligence on his part, they
unable to return them. Semble, also, that,

him, and he was therefors
the orders had in fact been countersigned by the defendant, they

even if
would not have been hinding on the company, inasmuch as to issue them,

when the money they represented had not been received by him, would be
i act outside the scope of his authority as agent, and for this reason the
plaintiffs conld not recover. Held, further, that, even if there was a hreach
of the defendant’s contract, the plaintiffs suffered no damage by it, as
they incurred no linhility to the payee or transferee of the money orders
innsmuch as neither of the latter would be entitled to sue upon them
there being no privity of contract between them and the plaintiffs

Dominion Express Co, v, Krighaum, 18 O.L.R. 533,

NCopy AUTHORITY

OF

('usroms

{ Where a
| sary documents, including aceepted cheques, for the

AGENT

railway company furnished its customs agent with the neces
ayment of duties nec
il the agent, by a

essary to enter goods throngh the cnstoms house,

system of frands, was able to pass a large quantity of goods free of duty,

receiving haek from the enstoms oflicers, on the assumption that all imposts
had been fully paid, the difference between the face of the cheques and the

duty actually paid, which the agent converted to his own use, the company
is estopped in an action by the Crown for the duties unpaid on goods so
passed and not entered for duty from claiming that in accepting the money
returned, he was not acting within the scope of his employment. [Fry
! Smellie, [1912] 3 K.B. 282: Whitechurch v. Cavanagh, [1902] A.C. i]
130: Low v. Bouverie, [1801] 3 Ch. 82: Llovd v. Grace, [1912] A.C. 716,
specially referred to: British Mutual Baunking Co. v. Charnwood Forest

v,
i




AMALGAMATION. D

R. Co., 18 Q
439, disti
Can. Ex,

B.D. 714: Ruben v, Great Fingall Consolidated, [1906] A
tished.]  The King v. Can. Pac. Ry. Co, 11 D.LR. 681, 14

PAYMENT 10 AGENT'S WIFE—EFFECT.

Payment o

freight charges to the wife of the local agent before his |

dismissal by the railway company, she having been permitted frequently
to act about the oflice in the

gent’s capacity, constitutes payment to the
company, notwithstanding a notice on the bill that all cheques should be
made payable to the railway company.

Grand Trunk Pacific Ry, Co. v. Opperthauser, 26 D.L.R. 200,

AIR BRAKES.
Equipment of passenger traing with air hrakes, see Carriers of Passengers

ALIGHTING FROM CARS.

See Carriers of Passengers; Street |

Iways,

AMALGAMATION.

Effect of amalgamation as to parties to action, see Pleading and Practice

AMALGAMATION AGREEMENTS DosiNiox AND PROVINCIAL RAILWAY S
SPECIAL ACTs

Application under = 361 of the Railway Aect, 1906, for a recommendation
by the Board to the Governor-in-Council for the sanetion of amalgamation
agreements between Dominion and  provineial railway companies, Ihe
Montreal Park & Island and Montreal Terminal Ry. Cos. were incorporated
by the Parliiment of Canada and the Montreal Street Ry, Co. by a statute
of the Provinee of Quebee.  Agreements were made hetween the three com
panies apparently purs

ant to the authority given in two special Acts of
the Dominion incorporating the first two railway companies for the sale o
these railways with their facilities and assets to the provincial railway
Held (1), that under s<, 361, 362 (which must be read together), the Board
has no jurisdiction to deal with the amalgamations of railway companics
incorporated nnder Dominion and provineial statutes, (2, That the prope
mode of procedure would be to apply as provided hy the special Acts for
sanction of the agreements to the Governor-in-Council

Re Amalgamation Agreements, 13 Can, Ry, Cas, 150

EFFECT ON CHARTER POWERS,

\ restriction in the charter of a street vailway company that prevented it
frem importing eleetricity from without the city limits, is not hinding upon
a company formed by the amalgamation of such street railway compan
with other companies, none of which were so restricted

4 DLR. 116, [1912] A

)

Winnipeg Elee. Ry, Co. v. Winnij

EFFECT ON CHARTER POWERS — NTREET RA1LwAavs
After an electric street railway has, to the knowledge of a city and it
officers, and with their active co-operation, erceted heyond the city limit |
at a cost of millions of dollars, a plant for the generation of electricity
located its subpower houses and erected poles and wires in the city, and
after the eity has received abhout $100,000 in taxes from the company, and
has adopted by-laws and resolutions requiring a company that the street




] APPEALS.

tailway had absorbed by amalgamation, to lay double tracks on eertain
streets, and to establish a schedule for operating its cars, the city cannot
deprive the street railway company of the right to introduce into the city
clectricity generated heyoud the city limits, on the ground that its charter
forbade such importation of electricity, or that permits were void which
the city had granted for the erection of poles, [Winnipeg v. Winnipeg
Elee. Ry. Co., 20 Mann. LI 337, reversed.]

Winnipeg Elec. Ry. Co. v. Winnipeg, 4 DL 116, [1912] AC,

ANIMALS.

See Fences and Cattle Guards
Carriage of Live Stock; Street Railways (1),

APPEALS.

A. In General.
B. From Orders of Railway Board.
C. From Expropriation Awards.

See Assessment and Taxation

Annotations.

Appeal from award. 6 Can. Ry, Cas, 199,
Appeal from order refusing leave. 4 Can, Ry. Cas. 396
Jurisdiction in appeals from awards. 21 Can. Ry. Cas, 38
Power of Appellate Court to remit award to arbitrators. 21 Can, Ry
Cas, 413.
A. In General.

CASE—AMENDMENT OF

Where it appeared that certain papers which a Judge of the Court be
low had directed should form part of the case had been incorrectly printed,
especially the factum of the respondent in said Court, which had been
translated and in which interpolations had been made, the registrar was
divected to remit the case to the Court below to be corrected

Parker v. Montreal City Pass, Ry, Co., Cass, Can, S.CR Dig. 1893, p.
Hid

MOTION TO STRIKE APPEAL OFF LIST—NOTIC)

A motion to strike an appeal off the list of appeals inseribed for hearing
must be on notice

Parker v. Montreal City Passenger Ry. Co., Cass. Can. S.C.R. Dig. 15893,
P 686,
FACTUM-—LEAVE TO DEPOSIT

When appeal inseribed for hearing ex parte is ealled, counsel for respond
ents asks leave to be heard and to be allowed to deposit factum. Counsel
for appellant consents,  Granted

Parker v. Montreal City Passenger Ry. Co., Cass. Can. 8.C. Dig. 1893,
p. 683,

FACTUM—DPOINT NOT RAISED BY

A point is raised at the hearing not in factum, and counsel for respond-
ent therefore objects that he is not prepared to argue it. The Court ad-
journs hearing for a week

Western Counties Ry. Co. v. Windsor & Annapolis Ry. Co., Cass. Can.
S.C.R. Dig. 1893, p. 68,
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CASE—EXTENDING TIME FOR PRINTING AND FILING,

Under 5. 79 of the S, & E. €. Act and Rules 42 & 70 S.C., a Judge in
Chambers of the Supreme Court has power to extend the time for printing
and filing case.

Canada Southern Ry, Co. v, Norvell (1880), Cass, Can, S.C. Dig. 1893, p

67
BEVIEW OF COSTS —MOTION T0 KFOPEN,

In this case, the Supreme Court had refused hy their judgment to give
a writ of prohibition to prevent the taxation of respondent’s costs by the
vounty Judge, such taxation having been made before the judgment of the
Supreme Court was given; but the Court stated that the respondent was
not entitled to costs,  Counsel for appellants moved to reopen argument
of that part of the appeal as to the right to the prohibition, and for a
reconsideration thercof, on the ground that the amount taxed to respond
ent has been paid into the County Court, and that the county Judge might
make an order directing the money so paid into his Court to be paid out to
respondent unless prohibited : —Held, that the application which was really
tor a rehearing of the appeal, which had been duly considered and adju
dicated upon by the Court, could not be entertained; that the Court could
not assume that the County Court Judge would aet illegally, and in defi
ance of the judgment of the Court, to the effect that the respondent was not
entitled to costs: but that if the County Court Judge should propose so to
act, the appellants would have their remedy against him, and might apply
to one of the superior Courts for a writ of prohibition. Counsel for ap
pellants not called upon.  Motion refused with %25 costs.

Ontario & Quebee By, Co. v, Philbrick (1886), Cass. Can. 8.C. Dig
1803, p. G87.

REVIEW OF COSTS

It is only when some fundamental prineiple of justice has been ignored,
or some other gross ervor appears that the Supreme Court will interfere
with the diseretion of provincial Courts in awarding or withholding costs

Smith v. Saint John City Ry, Co.; Consolidated Elee. Co. v. Atlantic

I'rust Co.; Consolidated Elec. Co. v, Pratt, 28 Can. S.C.R. 603,

MATTERS OF PROUIBITION,

S. 2 of e 25 of 54 & 55 Viet., giving the Supreme Court of Canada
jurisdiction to hear appeals in matters of prohibition, applies to such ap
peals from the Provinee of Quebee as well ax to all other parts of Canada,

Shannon v. Montreal Park & Island Ry. Co,, 28 Can, S.C.R 3

[Overruled in Desormeanx v. Ste. Thérdse de Blainville, 43 Can, S.C.R
821 considered in Wynnes v. Montreal P. & 1. Ry, Co., 9 Que. Q.B. 498, ]

FINALITY OF JUDGMENT —APPEAL FROM ORDER FOR NEW TRIAL.

In an action brought to recover damages for the loss of certain glass de
livered to defendants for carriage, the Judge left to the jury the question
of negligence only, reserving any other guestions to be decided subsequently
by himself.  On the question submitted the jury disagreed.  Defendant
then moved the Divisional Court for judgment, but pending such motion
the plaintiffs applied for and obtained an order of the Court amending the

statement of claim, and charging other grounds of negligence. The defend
ants submitted to such order and pleaded to such amendments, and new
und material issues were thereby raised for determination. The action as
so amended was entered for trial, but was not tried before the Divisional
Court pronounced judgment on the motion dismissing plaintif’s action.
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On appeal to the Court of Appeal, the judgment of the Divisional Court
was reversed and a new trial ordered.  On appeal to the Supreme Court
Held, that the judgment of the Conrt of Appeal ordering a new trial in this
cise was pot a tinal judgment nor did it come within any of the provisions
of the Supreme Conrt Aet anthorizing an appeal from judgments not final
Can, Pac. Ry, Co. v, Coblan Mg, Co 22 Can, N.C.R 4

TUDGMENT, INTERLOCUTORY OR FINAL,

The plaintifl sned for #5000 as damages alleged to have heen cansed by
the defendants. The Superior Conrt dismissed the action, and the Court of
Review reversed that judgment and sent the case hack to the Superior
Court to ascertain the damages,  The defendants appealed from this judg
ment to the Court of Queen's Beneh, hut that Court, on motion of plaintifl,
hefore any other proceeding on the appeal, quashed the writ of appeal on
the ground that it had been issued de plano and not with the Fmission
of the Court as required hy Art, 1116, C.C.P., the Court beir
that the judgment was not a final but an interlocutory judgment within
that article:—Illeld (1), a judgment of the Court of Queen's Bench for
Lower Canada (appeal side) quashing a writ of appeal on the ground that
such writ had been issued contrary to the provisions of Art. 1116, C.C.P,
is not “a final judgment” within the meaning of s. 28 of the Supreme and
Exchequer Courts Act [Shaw v, St. Louis, 8 Can. S.C.R, 387, distin
guished.] (2) The Supreme Court has no jurisdietion under s. 29 of the
Supreme and Exchequer Courts Aet, to hear an appeal by the defendant
where the amount in controversy has not heen established by the judgment
appealed from. [But see S. & E. €. Act, 1801, 54 & 55 Viet, e. 25, 8. 3.]

Ontario & Quebee Ry. Co. v. Marcheterre, 17 Can, 8.C.R, 141,

f opinion

FINALITY OF JUDGMENT
A judgment allowing demurrer to plaintifi’s replication to one of several
pleas, which does not operate to put an end to the whole or any part of the
action or defence is not a final judgment from which an appeal will lie
Shaw v, Can. Pae. Ry, Co., 16 Can. S.C.R. 703

FINALIIY OF JUDGMENT—QUASHING INTERIM INJUNCTION,

In this case, on the 1st September, 1883, Torrance, J., of the Superio
Court (Quebec), ordered the issue of a writ of injunction, returnable on
the 30th day of October, then next, enjoining the respondents and certain
other persons named from issuing or dealing with certain bonds until
otherwise ordered by the said Court or a Judge thereof.  About the 13th
November. the Canada Atlantic Ry. Co. presented a motion to quash the
injunction.  On the 13th December, Mathien, J., of the Superior Court
declaved that the writ of injunction had been issued without reason (sans
cause) and he suspended it until the final adjudication of the action on
the merits,  Both the appellants and respondents appealed from this judg
ment to the Court of Queen’s Beneh which Court on the 21st of January,
went quashing the injunction absolutely.  On the 9th of
the appellants gave notice of their intention to appeal

1885, rendered jud

February following,
to the Supreme Court of Canada, and on the 19th February presented a
petition to Monk, J., one of the Judges of the Court of Queen’s Bench, for
the allowance of the appeal.  On the 20th of February, Monk, J., rendered
judgment, refusing to allow the appeal on the ground that the judgment
quashing the writ of injunction was not a final judgment, and, “notwith
standing the offer and sufliciency of the security.” On the 27th of Fehruary,
the appellants, by their attorneys, served notice of their intention to move
before a Judge of the Supreme Court to be allowed to give proper security
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to the satisfaction of that Court, or of a Judge thereof, for the prosecution
of their appeal to that Court, notwithstanding the refusal of the Court I
low to accept said security, and notwithstanding the lapse of thirty days
from the rendering of the judgment from which they desired to appeal
and further to obtain an extension of time for settling the case in appeal,
Ihis motion came before Henry, J., in Chambers, on the Sth March, who en
larged it into Court, and it was on the same day argued at length before the
Court:—Held, that the judgment of the Court of Queen’s Beneh (appeal
side), quashing the interim injunction, was not a final judgment trom
which an appeal would lie,  Motion refused
Stanton v. Canada Atlantic Ry, Co. (18859, 21 C.L.), 355,

FINAL JUDGMENT —RULE NISIL

ainst a witness who fails to
appear at the trial of an action after summons, is a final judgment from
which there is a right of review «

Fhe judgment making absolute a rule nisi a

v appeal.  The witness served with the
rile nisi is not obliged to appear in person, hut may show cause by attor
ney Ihe witness may appeal from judgment making the rule absolute
without heing oblig

to appeal also from the judgment ordering the rule
y for bringing the appeal runs from the latest judg

to issue and the d

ment only
Colling v. Can. Northern Quebee Ry, Co., 11 Que

(Ut Rey
APPEAL FROM ASSESSMENT—FINAL JUDGMENT,

By 52 Viet. e
Act, an appeal lies in certain eases to the Supreme Court of Canada from

2, amending the Supreme and Exchequer Courts

Courts “of last resort created under provincial legislation to adjndicats
concerning the assessment of property for provineial or municipal pm
poses, in eases where the person or persons |-I|-~Il||||*_' over suech Court is or
are appointed by provineial or municipal authority.” By the Ontario Aot

55 Viet, . 48, as amended by 58 Viet, e, 47, an appeal lies from rulings
of Municipal Courts of Revision in matters of assessment to the County
Court Judge

s of the County Court Distriet where the property has heen
assessed, Onan appeal from a decision of the County Court Judges under

the Ontario statutes:  Held, King, J., dissenting, that if the County Court
ITndges constituted a “Court of last resort” within the meaning of 52 Viet
e 37, 50 2, the persons |.u-~ul|nn_' over such Court were not appointed by

provineial o municipal authority, and the appeal was not authorized Yy
the =aid Act.  Held, per Gwynne, ., that as no binding effect is given to
the decision of the County Court Judges, under the Ontario Aets cited, the
Court appealed from was not a “Court of last resort™ within the meaning
of 52 Viet, « s 20 Quare~—I1s the decision of the County Court Judges
a “final judgment”™ within the meaning of 52 Viet, ¢, 37; s, 27

Toronto v. Toranto Ry. Co., 27 Can. S.C.H 640

[ Leave to appeal to Privy Council refused. |

R1GHT 10 APPEAL-— DISPOSAL OF QUESTIONS OF FACT BY CoURT—CONSENT OF
PARTIES,

In an action against a railway company for damages for an injury

caused by an engine of the company, the counsel for hoth parties agreed at

the trial as follows: “That the jury be discharged without giving a ver-
diet, the whole case to be referred to the Court, which shall have power to
draw inferences of fact, and if they shall be of opinion, upon the law and
the facts, that the plaintiff is entitled to recover, they shall assess the
damages, and that judgment be entered as the verdiet of the jury. If the
Court should be of opinion that the plaintiff is not entitled to recover, a
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nonsuit shall be entered.” The jury were then discharged, and the Court
in bane, in pursuance of such agreement, subsequently considered the
case, and assessed the damages at W, considering plaintifl entitled to
recover. The company sought to appeal from such decision. By the prac-
tice of the Supreme Court of New Brunswick all questions of fact are to
be tried by a jury, and the Court can only deal with such questions by con
sent of parties:—Held, Gwynne and Patterson, J.J., dissenting, that as the
Court took upon itself the decision of the questions of fact, in this ¢
without any legal or other authority therefor, than the consent and agree
ment of the parties, it acted as quasi-arbitrators, and the decision appealed
from was that of a private tribunal constituted by the parties, which could
not he reviewed in appeal or otherwise, as judgments pronounced in the
regular course of the ordinary procedure of the Court may be reviewed and
appealed from:—Held, also, that if the merits of the case were properly
hefore the Court, the judgment appealed from should be affirmed :—Held,
per Gwynne and Patterson, 1., that the case was appealable, and, on the
merits, it appearing from the evidence that the servants of the company
and done everything required hy the statute to give notice of the approach
of the train, the appeal should be allowed and a judgment of nonsuit en-
tered. 31 N.B.R. 318, aflirmed.

Can, Pac. Ry. Co. v. Fleming (1893), 22

| Applied in Quebee & Lake St. John Ry. Co. v. Girard, 15 Que. K.B. 56:
followed in Champaigne v, Grand Trunk Ry. Co., 9 O.L.R. 589; referred to
in Voigt v. Groves, 12 B.C.R. 180.]

FINALITY OF JUDGMENT—DISPUTE OF TITLE UNDER LEASE—RULING OF MAS
TER.

Where a master, on a reference under the Vendor and Purchaser Act to
settle the title under a written agreement for a lease, ruled that evidence
might be given to shew what covenants the lease should contain, an appeal
does not lie to the Supreme Court from the judgment aflirming such ruling,
it not being a final judgment and the case not coming within the provisions
of 5. 24 (e) of the Supreme and Exchequer Courts Act relating to pro
ceedings in equity, Gwynne, J., dissenting.

Can. Pac. Ry. Co, v, Toronto, 30 Can, S.C.R. 337

DISMISSAL OF APPEAL,

Where the jurisdiction of the Supreme Court of Canada to entertain an
appenl was in doubt, but it was considered that the appeal should be dis
missed on the merits, the Court heard and decided the appeal accordingly

Can. Pac. Ry. Co. v. The King, 38 Can, S.C.R. 137

RIGHT TO APPEAL—JURISDICTIONAL AMOUNT

e plaintifl claimed $1,500 damages for delay in delivery of iron. The
ge of nondelivery in due time, coun

defendants, besides denying the cha
terelaimed for $1,223 demurrage. At the trial judgment was given for
plaintiff for $1,000 and the counterelaim was dismissed.  Upon appeal to
the Court of Appeal, the judgment was varied by limiting the damages to
the fall in the price of iron during a considerably shorter time than that
fixed in the Court helow, the amount to he ascertained on a reference.
Upon a motion by the defendants to allow a bond given by them as secur-
ity upon an appeal by them to the Supreme Court of Canada, the plaintiff’s
counsel stated that the plaintifi's claim on the reference would be less than
%1,000, and contended that no appeal lay:—Held, however, that as the
plaintiff claimed $1,500 and was not limited by the judgment of the Court
of Appeal to any particular sum, the matter in controversy on the appeal
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exceeded the sum of 21,000, so that the appeal lay Held, also, that upon
the counterclaim the sum of 1,22

was involved, and that an appeal lay
m respect thereof. The Court of Appeal declined to grant, ex cautela, leave
to appeal to the Supreme Conrt of Canada, the case not being one in which
leave, if it were necessary, onght t

Frankel v. Grand Trunk Ry, Co

he granted
OLR. 703 (CA.

To SUPREME COURT OF CANADA — AMOUNT OF CONTROVERSY

A judgment for $1,000 damages with interest from a date before aetion
brought is appealable under 60-61 Viet. (Canoy e 34, s 1 ()

Canadian Railway Accident Ionsurance Co. v, MeNevin, 32 Can, S.CR
194

Privy CoUNCIL-~MATIER IN CONTROVERSY EXCEEDING 34,000,

On a motion by the plaintitfs for the allowance of the security on an ap
peal from the Court of Appeal to the Privy Council, in an action brought
by the corporation of a city against two electric light companies to have
it declared that they had forfeited their rights under certain agreements
with the city, under which they held their franchises, on the ground that
they had amalgamated contrary to the terms of such agreements, which
action had been dismissed: —Held (Meredith, J.A., dissenting), that the
whole matter in controversy at the trial (heing the destruction, not the

acquisition of the defendants’ franchise) was whether the companies had
forfeited their right by amalgamation, and this clearly did not come within
the last branch of s 1 of RS0, 1897, ¢. 48, and that there was nothing
hefore the Court to shew that such matter was of value to the plaintiffs of
more than $4,000, or of any sum or value
defined.  Per Meredith, J.A:—The matter
S4000, and if controverted leave should be given to the appellants to
prove their value
Toronto v, Toronto Elee, Light Co, 11 O.LR, 310 (C.AL).

able of heing ascertained or

1 ocontroversy much exceeded

WoRkMEN'S CompeNsation Act, B ARBITRATOR

No appeal lies from the decision of an arbitrator appointed by a Supreme
Court Judge under ¢lau
pensation Aet, 1902, Ly

2 of the second schedule to the Workmen's Com
v. Crow’s Nest Pass Coal Co, 11 B.CR. i

COURT OF REVIEW-—JURISDICTION 0F—REVIEW OF MERITS OF CASE RESERVED.
lecide the
merits of a cause reserved for its consideration, without regard to the
verdiet of the jury (Art. 496 C.C1),

Ferguson v. Grand Trunk Ry, Co, 2 Can. Ry. Cas. 420, 20 Que. 8. C,
o

| Referred to in Miller v. Grand Trunk Ry. Co., 21 Que. S.C. 350, 2
Can. Ry. Cas, 449, 34 Can. S.C.R. 70.]

Ihe Court of Review has absolute and unrestricted power to

MASDIRECTION —CORRECTION AFTER SPECIFIC OBJECTION —DPRACTICE,

Where, on a specitic objection to his charge, the trial Judge recalled the
iry and directed them as requested, the contention that the directions
thus given were erroneous should not he entertained on an appeal.

Can. Pac. R, Co. v, Hansen, 7 Can, Ry. Cas, 441, 40 Can, S.C.R. 194,

RIGHT TO——ADDITIONAL RELIEF—INJUNCTION—C'HOICE OF REMEDIES,
Quie

e per Stuart, J.:—Whether or not a dissatisfied litigant who has
the right to appeal must appeal and is not at liberty to bring the same
matter before the Court in a different way, but:—1eld, that where the right
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of appeal was doubtful and the plaintiff had given notice of appeal, and
at the same time brought an action for injunction, in which action the
validity of the order appealed from would have to be inquired into, the
matter was properly hefore the Conrt:—Held, also, that the Court will not

coments of connsel in a stated case as to the effect upon

be hound by
the rights of parties to the action by determination of certain gquestions
submitted in certain specified ways.

Marsan v, Grand Trunk Pacific Ry, Co, % Can, Ry, Cas, 3410 Alta
L.R. 43

[ Followed in Gironard v. Grand Trunk Ry, Co, 9 Can, Ry, Cas. 354,
2 Alta. L. 54: considered in Sanders v, Edmonton Dunvegan & B, C.
Ry. Co. 16 Can. Ry, Cas. 142,]

MATTERS APPEALABLE-~QUESTION NOT RAISED IN LOWER COURT—ESTOPPEL.

Where a matter velied upon to support the action was not urged at the
trial nor asserted on an appeal to the Provineial Court it is too late to
put it forward for the first time on an appeal to the Supreme Court of
Canada,

Laidlaw & Laurie v. Crow’s Nest Southern Ry, Co., 10 Can. Ry. Cas
12 Can, S.C.R '3

[Judgment appealed from, 14 B.C.R, 169, 10 Can. Ry. Cas. 27, aflirmed,
Idington, J., dissenting.)

19
32,

REVIEW OF FINDINGS OF FACT
Upon an appeal from the findings of a Judge who has tried a case with
out a jury, the Court appealed to does not and eannot abdicate its right

and its duty to consider the evidence.  And if it appear from the reasons

given by the trial Judge that he has misapprehended the effect of the evi-
dence of failed to consider a material part of it, and the evidence which
has been believed by him, when fairly read and considered as a whole,
leads the Appellate Court to a clear conclusion that the findings of the
trial Judge are ervoneons, it hecomes the plain duty of the Court to re
verse the findi

Beal v. Michigan Central Ry, Co., 10 Can. Ry, Cas, 37, 19 O.L.R. 502

\pproved in Gordon v, Goodwin, 20 O.L.R. 327; Ryan v. McIntosh,
20 0L 3

REVIEW OF FACTS ON APPEAL,
Under the British Columbia Railway Aet, RSB.C 1011, e, 194, 8. 68,

upon an appeal from the award of arbitrators fixing damages under eminent

lomain proceedings, the Court will not supersede the arbitrators but will
review the award as it would review the judgment of a subordinate Court
in a case of original jurisdiction, considering the award on its merits, hoth
s to the facts and the law.  [Atlantic and North-West Ry, Co. v. Wood
ISO5 ), A, 257, 64 LG 116, followed, under which
tion under subs. 2 of s 161 of the Raiiway Act, 1888, heing s. 168 of 3
Fdw, VIL (D) e 38, was decided. ]

Canadian Northern Pacific Ry, Co. v. Dominion Glazed Cement Pipe Co.,
7 D.LR. 174, 22 W.LR 5, 14 Can. Ry. )

similar ques

Cas, 265.

REVIEW OF FACTS--VERDICT,

On appeal to the appellate division of the Ontario Supreme Court from
the judgment of a trial Court, based upon the findings of a jury in favour
of the plaintiff. who was the sole witiess for himself, though the Appel
late Court may doubt the plaintifl’s story or disbelieve him, they have no
right to substitute their own opinion of the facts for that of the jury,
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but if there is some evidence to support the linding of the jury, it cannot
be disturbed.  (Per Garrow, A
Stevens v, Can, Pae. Ry, Co, 10 DL RS, 15 Can, Ry, Cas, 28,

MOTION 1O AFFIRM  JURISDICTION ~FINALITY OF JUDGMENT

A preliminary motion t

voallivm the jurisdiction on an appeal to the
Supreme Court of Canada will he dismissed and the parties left to their

ghts on the hearing, if the facts shewn on the preliminary motion are
insuflicient to enable the Court to finally determine whether the judgment
or order appealed from was tinal and <o subject to appeal or was inter
loentory only and, therefore, not subject to appeal.  [Clarke v, Goodall
44 Can, N.( 284 Crown Lite vo SKinner, 44 Can, SO R G616, and Mo
Donald v. Belcher, [1904] AC, 429, specially referred to.]

Windsor, Essex & Lake Shore Rapid Ry, Co. v, Nelles, 1 DL, S0n

| Referred to in 2 DL T32: Vanhbuskirk v. MeDermott, 5 DR 5
16 N.S.R. 98]

LIMITATION OF TIME OF APPEAI

Ihe limitation of sixty days for appealing to the Supreme Court of
Canada under = 69 of the Supreme Conrt Aets RS.CO 1906, ¢ 139, may
under s, 71 of that Act, be extended by the Conrt appealed from, hut not
hy the Supreme Conrt of Canada Windsor, Essex & LS, Rapid Ry. Co
vo Nelles (1912, 1 DLR. 156, allivmed on this point

Windsor, Essex & Lake Shore Rapid Ry, Coove Nelles, 1 DR, 300

| Referred to in 2 DR 7320 Vanluskicrk v MeDermott, 5 DULR. 5, 46
N.SR. 98.]
NOTICE OF APPEAL

An appeal from the judgment of the provineial Court of last resort af

firming the judgment given at the trial of the action disposing of the rights
of the parties and directing a reference to determine the amount of dam

ages, is not an appeal from “a judgment upon a motion to enter a verdiet
or nonsuit upon a point reserved at the trial™ within the terms of <« 70 of
. the Supreme Court Aet, RS.CO 1906, ¢, 139, so as to require a notice of
appeal within twenty days after the decision of the Court of Appeal of the
province,
Windsor, Essex & Lake Shore Rapid Ry, Co. v. Nelles, 1 D.L.R. 156
[Referred to in 1 DR, 300, 2 D.LR, 732: Vanbuskirk v. MeDermott
5 DULR. 5, 46 N.S.R. 08,

R1GHT TO APPEAL—FINALITY OF JUDGMENT
Where the judg

tent sought to be appealed from is that of the highest
provincial Court of final resort upon an appeal from a judgment which
varied the report of a Referee or Master upon an appeal from his report
in a reference which had been directed at the trial to assess the damnges
in the action, such judgment of the highest provineial Court is not a final
jndgment appealable to the Supreme Court of Canada, but an appeal lies
from the judgment on further directions afterwards given upon the varied
report.  [Clarke v. Goodall (1911), 44 Can. S.C.R. 284, followed. ]

Windsor, Essex and Lake Shore Rapid Ry, Co. v. Nelles, 1 D.L.R. 156.

[Referred to in 1 D.L.R. 300, 2 D.LR. 732: Vanbuskirk v. MeDermott
5 D.L.R. 5, 46 N.S.R. 98|

EXTENSION OF TIME FOR APPEALING

Where a judgment of the Court of Appeal has given to the plaintiff in
an action for specific performance of an agreement to deliver stock and
bonds his choice between specific performance and a reference as to dam
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ages, and the defendant has not appealed from such judgment to the Sa
preme Court of Canada, being under the impression that no appeal would
lie, and the plaintiff has elected to take a reference, and appeals have
been taken from the feree’s report, the Court of Appeal should not, at

the instance of the defendant, extend the time for appealing to the Supreme

Court of Canada from its original judgment
Nelles v, Hesseltine: Windsor, Essex & LS Rapid Ry, Co. v, Nelles (No.
4), 6 D.L.R. 541, 27 O.LR. 97,

FINALITY OF JUDGNENT

A judgment of a provincial Court of last resort varying the judgment
siven on the trial of an action for damages for alleged breach of contract,
and aflivming the plaintifls right of recovery with certain limitations as to

damiges as to which a reference was directed, is not a “final judgment™

from which an appeal lies to the Supreme Court of Canada, within the
tatutory definition of that term contained in s 2 of the Supreme Court
Vet, BLSCU 1906, ¢ 139, as a judgment order or decision “whereby the ac
tion s finally determined and concluded.”  [Clarke v, Goodall, 44 Can
NOR 2840 and Crown Life Insurance Co. v. Skinner, 41 Can. S.C.R. 616,
peeially referred to.]

Nelles v Hesseltine: Windsor, Essex & LS. Rapid Ry, Co. v, Nelles
(No. 2). 2 D.LR. 732, 3 O.W.N. 862

| Referred to in Vanbuskirk vo MeDermott, 5 DL 5, 46 NSR, 98]

LEAVE TO APPEAL- FINALITY OF JUDGMENT

S, 71 of the Supreme Court Aet, RS 1906, e, 139, providing that the
Court proposed to be appealed from, or any Judge thereof, may, under
special cirenmstances, allow an appeal althongh the same is not bhronght
within the time preseribed by the Aet, applies only to judgments other
wise appealable, and does not confer power to grant leave to appeal from
a judgment which is interlocutory only or which is not a “final judgment™
within the definition of that statute, [Va
SR 703, and News Printing Co, v, Macerae, 26 Can, 8.C.R. 691, specially

wmn v, Richardson, 17 Can

referred to.)

Nelles vo Hesseltine: Windsor, Fssex & LS, Rapid Ry, Co. v, Nelles,
2 D.L.R. T P O\, S62

| Referved to in Vanbuskirk v. MeDermott, 5 DLLR 5, 46 N.S.R. 98.)

NOFICE OF APPEAL ~NUFFICIENCY O}

A notice of appeal s insullicient where the grounds stated therein

ne (1) That the judgment appealed from is against the law, evidence
md the weight of evidence: (2) that the trial Judge erronconsly admitted

and excluded evidence: and (3) that the judgment was erroncous “upon
such other grounds as may appear in the pleadings and proceedings, such
alleged grounds bheing too indetinite.”  (Per Beck, J).)

Alived v. Grand Trank Pacitie Ry, Co, 5 DR, 154, 20 W.LR. 111

[ Aflirmed in 5 DR 471 referred to in Alfred v. G.T.P. (No. 2), 6
DR, 147.]

AMENDMENTS 0N APPEAL

A question not going to the merits of a case and not raised by the
notice of appeal, cannot be brought to the attention of the Court by a
supplementary or “explanatory™ notice of appeal.  (Per Beck, J.)

Alfred v. Graid Trunk Pacific Ry, Co., 5 D.LR. 154, 20 W.L.R, 111,

[Aftirmed in 5 DLR 471 referved to in Alfred v, G.T.P, (No. 2), 6
D.L.R. 147.]
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NTAY OF PROCEEDINGS PENDING APPEAL,

Where the plaintiffs in an action have suceceded at the trial and in the
provincial Appellate Court, and the defendants have elected to appeal 1o
the Supreme Court of Canada, in which also they have heen unsuecesstul
and, while the Supreme Court still had jurisdiction over the case, a Judge
of that Court has refused a stay of proceedings pending an appeal to th
Privy Council, and it appears that there has not heen any misearriage of
justice thro

gh acerdent, mistake or otherwise, hut that every question in
dispute has been fully considered, and that the case involves merely a i
tion of fact and nothing of public importance, and that the Privy Couneil
is likely to refuse leave to appeal, a Judge of the provineial Court of firsi
imstance should not grant a stay of proceedings pending an appeal to the
Privy Council. [Alfred v. Grand Trank Pacific Ry, Co, 5 DL 154, and
Grand Trunk Pacitic Ry, Co. v, Alfred, 5 DR, 47
to.)

Alfred v. Grand Trunk Pacific Ry, Co, 6 DR 147, 22 W.LR

specially referred
65,
INSCRIPTION IN LAW—REVIEW OF FACTS

By an inseription in law, defendant cannot raise questions of facts, noy
deny the facts all

I, but the same must be presumed to be true. It

present case the evidence alone of the divers civenmstances and facts allesed

- plaintifis declavation will shew whether the responsibility and com

pensation for the accident in question in this cause, are to be determined
by the Workmen's Aet, 9 Edw, VI e 66, or by the common law, and under
stuch cirenmstances the Court will order “preuve avant faive droit™ on
defendant’s inseription in law

Biggs v. Grand Trunk Ry, Co. 18 Rev, de Jur. 383,

GRANTING LEAVE TO APPEAN

Leave to appeal to a Divisional Court from order of Judge in Chambers
Wis granted
Swaisland v, Grand Trunk Ry, Co, 2 DL SO8, 3 OAWN, 1083,

LEAVE TO APPFAL ORDER GRANTING NEW TRIAL

Where a party appeals to a Divisional Court from a judgment after
trinl with a jury, and contends that he is entitled to judement upon the
tindings of the jury, but does not ask for a new trinl, and the Divisional
Court nevertheless grants a new trial without disposing of the motion for
jndgment, it is a proper case for granting leave to appeal to the Court of
\ppeal, but such leave should be upon the terms that the party appealing
shall abandon his right to a new trial

Dart v. Toronto Ry. Co, 3 D.L.R. 776, 3 O.W.N, 1202,

}
POWER TO REVIEW MERITS OF CASE,

\lthough an appellate Court may think that the preponderance of testi
mony is in favour of the unsuecessful party in an action tried with a jury,
it cannot substitute its opinion for that of the jury, or interfere with the
ry's conclusions except upon some ervor or other substantial ground.

Zufelt v. Can. Pac. Ry, Co., 7 D.L.R. 81, 4 O.W.N. 30

INADVERTENCE OF SOLICITOR FAILURE 1O GIVE NOTICE OF APPEAL, ‘

Helson v, Morrisey, Fernie & Michel R. Co. (No. 2), 7 D.L.R. 822

REVIEW OF FACTS ON NONSUIT

Onan appeal from a judgment of a County Court (Man.). ordering a
nonsuit, the Manitoba Court of Appeal may draw its own conclusions from
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plaintifl’s evidence brought out at the trial, where there are no conflicting
statements nor any contradictory evidence,

Stitt v. Can. Northern Ry. Co., 15 Can. Ry. Cas.
10 D.LLR, 544,

, 23 Man. L.R.

COSTS ONLY INVOLVED—REFUSAL TO ENTERTAIN—STATUTORY RIGHT TO COSTS
WRONG orDER OF COURT BELOW—DUTY 0F COURT TO REVERSF

While the Supreme Court of Canada ordinarily refuses to entertain an
appeal which merely involves costs, where a party entitled by statute to re-
ceive his costs of certain proceedings from his opponent has been ordered
to pay that opponent’s costs it is the duty of the Court to reverse such
order, [Gavin v. Kettle Valley Ry. Co., 23 Can. Ry. Cas, 379, 43 D.L.R.
17, reversed. |

Gavin v, Kettle Valley Co,,

S5 Can, Ry, Cas, —, 47 DL 65,

CRIMINAL APPEAL—DPrIVY Covsein NUISANG

S, 1025 of the Criminal Code, which purports to limit the right of appeal

to the Privy Council in eriminal matters, does not apply to a prosecution

by indictment for a noneriminal offence such as the class of noneriminal
)1

nuisances referred 1o in Criminal Code, s

Toronto Ry. Co. v. The King, 23 Can. Ry, Cas, 183, [1917] AC. 630, 38

DR

QUESTION NOT RAISKD BELOW-—(CAUSE OF ACTION

A question not raised in the Court appealed from will not be considered
hy the Supreme Court of Canada when not mentioned in the factum, and
when all evidence pertaining to such question had, hy consent of the par
ties, heen omitted from the appeal hook

Can. Pae. Ry. Co. v. Kerr, 16 Can. Ry. Cas. 25, 49 Can. S.C.R. 33, 14
DL 840

EXPROPRIATION

APPLICATION TO APPOINT ARBITRATOR-——PERSONA DESIGNATA
AMOUNT IN CONTROVERSY—J URISDICTION,

A railway company served notice of expropriation of land on the owner,

offering $

5,000 as compensation It later served a copy of said notice
on 8., lessee of said land for a term of ten years. On applieation to a
Superior Court Judge for appointment of arbitrators X, claimed to he en
titled to a separate notice and an independent hearing to determine his
compensation.  The Judge so held and dismissed the application and his
ruling was aflivmed by the Court of King's Beneh. The company songht to
appeal to the Supreme Court of Canada. The appeal was dismissed.  Per
Fitzpatrick, C.

and Idington, J That the Judge was persona designata
to hear such applications as the one made by the company, that the case

did not therefore originate in a Superior Court and the appeal would not
lie.  Can Pac. Ry, Co. v, Little Seminary of Ste. Thérdse, 16 Can. S.C.R.
G0G: St Hilaire v. Lambert, 42 Can, S.C.R, 264, followed.  Per Davies,

Dufl. Anglin, and Brodeur, JJ., that as there was nothir

in the record
to shew that the amount in dispute was $2,000 or over, and no attempt
had heen made to establish hy aflidavit that it was, the appeal failed

Can. Northern Ontario Ry, Co. v. Smith, 21 Can. Ry, Cas. 08, 50 Can.
S.C.R. 476, 22 D.L.R. 265 '

B. From Orders of Railway Board.
APPEAL TO PRIVY COUNCIL—APPLICATION 10 ALLOW SECURITY.

Where the sole question in two actions was as to the validity of an
order of the Railway Committee requiring the plaintiffs to build a bridge:
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—Held, refusing an application to allow the security upon a proposed

appeal to the Privy Council from the decision of the Court of Appeal,

that an appeal did not lie as of right under RS0, 1897, ¢. 48, 8. 1.
Can, Pac. Ry. Co. v, Toronto, 19 O.L.R, 663,

JUDGE IN CHAMBERS—APPEAL TO FULL COURT.

No appeal lies to the Supreme Court of Canada from an order of a
jndge of that Court in Chambers granting or refusing leave to appeal
from a decision of the Board under s, 44 (3) of the Railway Aet, 1903

Willinms v, Grand Trunk Ry. Co,, 4 Can. Ry. Cas, 3 36 Can, S.C.1R
321,

[Relied on in Re Richard, 38 Can. S.C.1, 398; referred to in Re Telford,
11 B.C.R. 365.]

JURISDICTION—PUBLIC IMPORTANCE,

Where the judge entertained doubt as to the jurisdietion of the Board
to make the order complained of and the questions raised were of public
importance, special leave for an appeal was granted, on terms, under the
provisions of s, 44 (3) of The Railway Act, 1903,

Montreal Street Ry. Co. v. Montreal Terminal Ry. Co. and Board of
Railway Commissioners for Canac 4 Can, Ry, Cas, 369, 35 Can, S.C.R
178

ORDER IMPOSING TERMS,

The Board granted an application of the James Bay Ry. Co. for leave
to carry their line under the track of the GTI. Ry. Co., but, at the request
of the latter, imposed the condition that the masonry work of such ander
crossing should be suflicient to allow of the construction of an additional
track on the line of the G.I. Ry. Co. No evidence was given that the
latter company intended to lay an additional track in the near future or
it any time.  The James Bay Co., by leave of a Judge, appealed to the
Supreme Court of Canada from the part of the order imposing s
contending that the same was bevond the jurisdiction of the

‘h terms,

doard:
Held, that the Board had jurisdiction to impose said terms Held, per
Nedgewick, Davies and Maclennan, (L1, that the question hetore the Court
was rather one of law than of jurisdiction, and should have come up on
appeal by leave of the Board or been earried hefore the Governor-General
in-council, .
James Bay Ry, Co. v, Grand Trunk Ry. Co.,, 5 Can. Ry. Cas. 164, 37
Can. S.( :

JURISDICTIONAL AMOUNT CONTS OF FARM CROSSING,

An application to have the appeal quashed on the grounds that the cost
of the establishing the crossing demanded, together with the damages
songht to be recovered by the plaintitf, would amount to less than $2,000,
and that the ease did not come within the provisions of the Supreme
Court Aet permitting appeals from the Provinee of Quebec, was dismissed

Grand Trunk Ry, Co. v, Perranlt, 5 Can, Ry, Cas, 200, 36 Can, S,CR

LIMITATION OF TIME—JURISDICTION,

Except in the case mentioned in rule 59, there is no limitation of the
time within which a Judge of the Supreme Court may grant leave to
appeal under s, 56 (2) of the Railway Act, 1906, on a question of tlh
jurisdiction of the Board.

Grand Trunk Ry. Co. v
Ry. Cas. 84, 42 Can, 8.C

Can. Ry, L. Dig.—2.

Department of Agriculture for Ontario, 10 Can
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LEAVE 10 APPEAL—JURISDICTIONAL GROUNDS,

On an application for leave to appeal to the Supreme Court from an
order of the Board permitting the Montreal Light, Heat & Power Co, to
creet, place and maintain its wires beneath the tracks of the Montreal
Ferminal Ry, Co.:—lHeld, that, as only a question of jurisdiction and not
of law was involved, the application must e refused,

Montreal Terminal Ry, Co. v. Montreal Light, Heat and Power Co., 10
Can., Ry. Cas

LEAVE TO APPEAL--\VIRES BENEATI TRACKS,

An order of the Board permitting a power company to maintain i<
wires beneath the tracks of a railway company involves a question of
jarisdiction and not of law, from which leave to appeal to the Suprem
Court will he refused.

Montreal Terminal Ry. Co. v. Montreal Light & Power Co,, 10 Can, Ry.
Cas, 138,

LEAVE TO APPEAL—JURISDICTION OF BOARD,

Where a question of law is one of jurisdiction, the party who disputes
the jurisdiction should apply to a Judge of the Supreme Court for leave
to appeal, but the Board should not, under its power to submit questions
of law to the Supreme Court, submit a guestion which is really of juris
diction

Prince Albert v. Can. Northern Ry, Co,, 11 Can. Ry, Cas. 200,

LEAVE 10 APPEAL—JURISDICTION OF Boagb,

\ judge of the Supreme Court of Canada will not grant leave to appeal
from the decision of the Board on a question of jurisdiction if he has
no doubt that such decision was correct.  Leave refused.

Halifax Board of Trade v. Grand Trunk Ry. Co., 12 Can, Ry. Cas, 58,

ORDERS OF BOARD—FORM OF SUBMISSION DEFINING QUESTIONS OF LAW

I'he Supreme Court of Canada will not entertain an appeal under s, H6
(3) of the Railway Act, 1906, unless some specific question is stated, o
otherwise defined, in the order granting leave to appeal made hy the Boarl
which, in its opinion, is a question of law,

Can. Pac. and Can. Northern Ry. Cos. v. gina Board of Trade (R
Toll Case), 12 Can. Ry, Cas, 369, 44 Can, S.C.R, 328,

[See 45 Can, S.C.R. 321, 13 Can, Ry. Cas. 203, aflirming 11 Can. Ry.
Cas. 380.]

ORDERS OF BOARD—J URISDICTIONAL GROUNDS —( 'ROWN GRANTING LEAVE,

An appeal from the order of the Board lies to the Supreme Court under
8. 06, subs. 2, of the Railway Act, 1906, after the leave preseribed by
that section has heen obtained, on any question of jurisdiction or law
Under subs. 3 the Supreme Court is to determine by its judgment the
questions submitted, and under subs, 5 to certify its opinion to the Board,
whieh is to make an order in accordance therewith, and that order by
<ubg, 9 is declared to be final:—Held, that the provisions of s 56 are
not suflicient to take away the prevogative of the Crown to grant leave
to appeal from their judgment. jGrand Trunk and Can. Pac. Ry, Cos
v. Toronto (Toronto Viaduet Case), 42 Can, S.C.R, 613, 11 Can. Ry, Ca-,
38, aflirmed.)

Can. Pac. Ry. Co. v. Toronto and Grand Trunk Ry. Co. (Toronto Via
duct Case), 12 Can. Ry. Cas. 378, [1911] A.C. 461,
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ORrDER OF RAILWAY AxD MUNICIPAL Boanrn.

The right of a municipality to appeal from an order of the Ontario
Railway and Municipal Board permitting a street railway to deviate its
line, is not lost or waived by the failure of the ecity to appeal from th
mere ruling of the Board in favour of the railway compiny  as to th
right to deviate when the deviation plan was not approved at that hem
g, as it may wait until the making of the formal order and appeal
therefrom on obtaining the requisite leave

Re Toronto and Toronto & York Radial Ry, Co., 15 Can. Ry, Cas. 277
12 DL 331, 28 O.LIL 180, '

[Aflirmed in 17 Can, Ry, Cas, 346, 15 DAL 270 applicd in Re Toront
& York Radial Ry. Co. and Toronto, 26 D.LR, 244,

ONTARIO RAILWAY BOARD—SPECIAL ACT - -NO EXPRESS RIGHT GIVEN—J1
RISDICTION OF APPELLATE COURT TO GRANT LEAVE

N. 48 (1) of the Ontario Railway and Municipal Board Aet (R.N.0
1914, . 186), which provides that an appeal shall lie from the Board
to a Divisional Court upon a question of jurisdiction or upon any question
of Taw, applies to the jurisdiction given to the Board by the Ontario Act
1917, 7 Geo. Vooe, 92, 8. 4, by which power is given to the City of Toronto
to expropriate part of the Toronto & York Radial Ry, and although unde:
the Tater Aet no vight of appeal is expressly ziven to the County of York,
the Appellate Conrt has jurisdietion to grant leave,

Re Toronto and Toronto & York Radial Ry. Co. et al, 23 Can. Ry
Cas, 218, 42 O LR, M5, 43 DR, 49,

C. From Expropriation Awards.

ORDER BY JUDGE IN CHAMBERS AS TO MONEYS DEPOSITED,

Ihe College of Ste, Thérése having petitioned for an order for payment
to them of a sum of $4,000 deposited by the appellants as security for

land taken fo

railway purposes, a Judge of the Superior Court in Cham
bers after formal answer and hearing of the parties granted the order
under the Railway Act, RS.CLOI8RG, e 109, . 8, subs, 31, The railway
company appealed against this order to the Court of Queen’s Bench fon
Lower Canada and that Court atlivmed the decizion of the Judge of the

Superior Court:—lleld, that the order in question having been made by
acJudge sitting in Chambers, and, further, acting under the statute as a
persona designata, the proceedings had not originated in a Superior Court
within the meaning of x. 28 of the Supreme and Exchequer Courts Aet
and the case was therefore not appealahle,

Can. Pae. Ry, Co. vo Ste. Thérese, 16 Can. S.CURL 606

[Aflirmed in St, John & Quebee Ry, Co. v, Bull, 16 Can, R
followed in Can, Northern Ontarvio By, Coo v Smith, 21 Can, |

AMOUNT IN CONTROVERSY-—(ONTS,

In a railway expropriation ease the vespondent in naming his arbitratoy
declared that he only appointed him to watch over the arbitrator of th
company, but the company recognized him ofticially and subsequently an
mvard of $1.974.25 damages and costs for land expropriated was made
under Art, 5164, RS.Q. The demand for expropriation as formulated in
ppellants was for the width of theiy
ges for three feet outside of the fences
valueless,  In an action to set aside the award:

their notice to arbitrate by the ¢
track, hut the award granted dam:

on cach side as being
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Held, afirming the judgment of the Courts below, that the appointment
of respondent’s arbitrator was valid under the statute and bound hoth
parties, and that in awarding damages for three feet of land injuriously
affected on each side of the track the arbitrators had not exceeded their
jurisdiction., Strong and Taschercau, 11, doubted if the amount in con
troversy was suflicient to give the Court jurisdiction to hear the appeal.
the amount of the award being under $2,000, and to make up the appeal
able amount either interest acerned after the date of the award and after
action brought or the costs taxed on the arbitvation proceedings would
liave to be added.

Quebee, Montmorency & Charlevoix Ry
126,

| Distinguished in Dufresne v. Guévrement, 26 Can,

Co. v. Mathieu, 19 Can, S.C.R,
RCR, 219.)

JTUDICIAL NOTICE OF APPEAL—JURISDICTION,

In expropriation proceedings under the Railway Aet a single Judge of
the Superior Court may take judicial notice of the proceedings on appeal
from the award, though such appeai was not by direct action, but by
petition, and that even in the absence of rules of special practice to this
effect as such rules are not required to confer jurisdiction. Hence it fol
lows that such appeal may be taken without direct action and by means
The appeal in this case will lie “as in a cause of original

of a petition,
jurisdiction” on all questions of law and fact according to the evidence

The Judge can only alter the award when it

before the arbitrators,
clear that it results from a gross error of law, or in appreciation of the

facts, on the part of the arbitrators
Neilson v. Quebee Bridge Co., 21 Que. N, (
[Approved in Lamarre v, Grand Trunk Ry. Co., 11 Que. PR, 217.]

420

ArrearL 10 Court oF Kina's Bexcn
to the Court of King's Bench from a judg

Quacere, does an appeal lie
ment of the Superior Court sitting in an appeal from an award of arbi-
200 of the Railway Act, 1906

Landry, 19 Que, K.B, 82

tration under «
Quebee, Montreal & Southern By, Co. v,

\PPEAL TO SUPERIOR COURY
For an appeal to the Superior Conrt from the award of arbitrators in
\et a petition alone is sufli-

expropriation proceedings under the Railway

weompanied by aowrit
tv. Co., 11 Que. P.R. 216

ent: the petition need not

Lamarre v, Grand Trunk |

EXPROPRIATION BY A RAILWAY COMPANY,

RECUSATION OF ARBITRATOR

No appeal lies to the Supreme Court of Canada from a indgment of the
judgment of the Superior Court,

Court of Queen’s Beneh, confirming a
an arbitrator appointed in an expropria

which dismissed a recusation of

tion hy a railway company
Richelien Ry. v, Ménard, 5 Que

L 179, Wartele, J.

IISCONTINUANCE OF EXPROPRIATION PROCEEDINGS
An order allowing or confirming a discontinuance, by the city of Mon
treal, of expropriation proceedings under s<. 420 to 439 of the 63 Viet
58, is not a final judgment of the Superior Court susceptible of appeal
‘fore, no appeal lies from it to
—The city had no right to dis-

e,
to the Court of King's Bench, and, ther
the Court of Review. Per Archibald. .J).:

allowing it to do so is not a
of the Judge, and is not there-

continue the proceedings, but the order
judgment, it is a purely ministerial act
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fore susceptible of review. Per Charbonnean, J.:—The order, if it is
judgment, must be a final one, and, as < 439 expressly takes away the
vight of appeal from a final judgment homologating the report of the
commissioners tor expropriation, the right ol speal is impliedly taken
away from this o Per Fortin, J, I'he order is a judgment of th
Superior Court, susceptible of appeal to the Court of King's Beneh, and,
therefore, an appeal lies from it to the Court of Review. In this case,
the judgment was founded in law and should be confirmed. The Judge,
therefore, conenrred in striking out the inscription in review, which
leaves the judgment undisturbed.
Re Lafontaine Park; Montreal v. Cushing, 40 Que. S.C. 1,

“EVENT” READ DISTRIBUTIVELY—"ISSUE" AS DISTINGUISHED FROM “Event’
COSTS OF AND INCIDENTAL TO ARBITRATION

Sam Kee, having obtained an award from arbitrators appointed under
the Railway Act, 1903, which award, by reason of s 162 of the Act
entitled him to the costs of the arhitration, the railway company ap
pealed to the full Court, advancing several distinet grounds of appeal
on all of which, with the exception ot the rate of interest allowed by
the arbitrators, they failed, the interest being reduced to the statutory

rate, from six per cent to five per cent Held (Irving, J., dissenting
(1) that the word “event,” in s. 100 of the Supreme Court Aet, 1904,
may be read distributively. (2) That < 162 of the Railway Act, 1903,

does mot apply to costs of appeals to the full Court from award of
arbitrators, but that such appeal is an independent proceeding, and is
therefore governed by s 100 of the Supreme Conrt Aet, 1904, (3
That the success of the appellant company on the question of interest was
merely an “issue” arising on the appeal, and not an “event” on which it
was taken,

Vancouver, Westminster & Yukon Ry. v. Sam Kee, 12 B.C.R, 1.
1

[Following in Hopper v. Dunsmuir,

CHOICE OF FORUM

By s. 168 of the Railway Act, 1903, if an award by arbitrators on ex
propriation of land by a railway company exceeds $600, any dissatis
fied party may appeal therefrom to a Superior Court, which in Ontario
means the High Court or the Court of Appeal (Interpretation Act, R.S.C.
1906, ¢. 1, 8. 34, subs, Held, that if an appeal from an award is
taken to the High Court, there can be no further appeal to the Supreme
Court of Canada, which cannot even give special leave.

James Bay Ry. Co. v. Armstrong, 6 Can, Ry. Cas, 106, 38 Can. S.C.R.
511,

[Affirmed in [1909] A.C. 624, 10 Can. Ry. Cas, 1; followed in St. John
& Quebee Ry. Co. v. Bull, 16 Can. Ry. Cas, 284.]

AprPEAL 10 Hign COURT—NO FURTHER APPEAL TO SUPREME COURT. !
According to the true construction of s. 168 of the Railway Act, 1903,
the appeal given thereby to a Superior Court from an award under that
Act, lies in the Province of Ontario to either the Court of Appeals or
the High Court of Justice therein at the option of an appellant: hut \
in case of appeal to the High Court, inasmuch as it is the last resort &
in the province within the meaning of the Supreme and Exchequer
Courts Act, R 1886, ¢. 135, s 126, there is no appeal therefrom to
the Supreme Court of Canada.
James Bay Ry. Co. v. Armstrong, 10 Can. Ry. Cas. 1, [1909] AC !
624,
[ Relied on in Quebee and Montreal Southern Ry, Co. v. Landry, 19
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y. Co, 19 Que. K. B
o, 10 Can. Ry. Cas,
. Co. v, Ball, 16 Can

Que. K. B. 89: Vallicres v. Ontario and Quebee R
2245 followed in Re Davies & James Bay Ry, (
20 O.L.R. 534 followed in St John & Quel Y

Ry, Cas, 284.]

LXFIRY OF STATUTORY PERIOD—ORDER GRANTING LEAVE.

Ihe Court refused to entertain a motion to quash the appeal on the
gound that it had wot been taken within the sixty days limited by the
atute and that an order by a Judge of the Court appealed from after

the expiration of that time was ultra vires, and could not he permitted

under s, 42 of the Supreme and Excheguer Courts Aet, RLS.C e 135

Temisconata Ry, Co. v. St Clair, 6 Can, Ry, Cas, 367, 38 Can. S.C.R.
200
INVALID ORDER OF POSSESSION \PPEAL FROM ADDITIONAL RELIEF, INJUNC
TION

Ihe plaintifl, instead of taking an appeal from an invalid order grant
ing possession to lands taken by a rvailway company under invalid ex
an action against  the railway  com

propriation  proceedings, brought
pany, claiming injunction and damages Held, that the plaintift could
maintain the action, for the reason that, even if an appeal would lie from
the order, the plaintiff was entitled to additional rehiel by way of in
w given on appeal

unction and damages, which could not
Gironard v. Grand Trunk Pac. Ry, Co, 9 Can. Ry. Cas
. H4,

2 Alta,

\rrean 1o Court oF Kine's Bexcn.

Under s. 209 of the Railway Act, 1906, an appeal from an award only
lies to a Superior Court If an appeal has already been heard by the
superior Court, there cannot be a further appeal to the Court of King's

Bench

Vallitres v. Ontario & Quelee Ry, Co. 11 Can. Ry. Cas, 18, 11 Que
1L 245, 19 Que. K., 521

[Applied in Bick ike v. Montreal P, & 1. Ry. Co, 11 Que. PR

260, |

DECISION OF ARBITRATORS

1) In a railway expropriation an appeal to the Superior
may be instituted before the award
essential

Court

from the decision of the arbitrators
is deposited with the records of said Count (2) It is not
that plaintiff should allege aflirmatively that the appeal is taken within
« month after the reception of the notice of the award.

Bickerdike v. Montreal Park & Island Ry. Co.,, 11 Que. P.R. 260,

Prrrrion

FrvE—Drrays

(1) In a railway expropriation every party to the arbitration may
ppeal within one month atter receiving a written notice of the making

(2) If such notice has been given on the 9th of December

of the award
the appeal may be prese nted on the 10th of Jannary next, if the 9th is

A petition to appeal from the award of arbitrators in a

a Sunday.  (3)
railway expropriation is not in the nature of an application for certiorari

and does not need to he supported by aflidavit
Montreal Park & Island Ry, Co. v, Bickerdike, 11 Que P.R. 261,

RLEVIEW OF AWARD—INADEQUACY OF COMPENSATION,

No appeal lies in the Provinee of Quebee to the Court of Ki

s Bench
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from the judgment of the Superior Court upon an appeal under s, 209 of
the Railway Act, 1906, from the award of an arbitrator
Rolland v. Grand Trunk Ry, Co., 14 Can. Ry. Cas, 21, 7 D.L.R. 441

RULES 0F DECISION—PROVINCIAL COURTS  FOLLOWING DECISION  OF  PRIVY
Couvxcn

Under the British Columbia
award of arbitrators fixing damg

ilway  Act, upon an appeal from the
ges under eminent domain proceedings
where the principle applicable to such an appeal has already been laid
down by the Privy Council under the Dominion Railway Aet, 1888, which
i~. ~o far as material, identical in language with the British Columbhia
statute, that construction will be adopted. [Atlantic & North-West Ry
Co. v. Wood, [1895] 257, 64 L.LP.C. 116, applied.]

Can. North. Pae, Ry, Co. v. Dominion Glazed Cement Co. (B. C.), 14
Can. Ry. Cas, 265, 7 D.LR. 174,

REVIEW OF FACTS

I'he Appellate Court, on an appeal from an award in eminent domain pro
ceedings, should come to its own conclusion upon all the evidence, payving
gard to the award and findings and reviewing them as it would

due

those of a subordinate Court.  On an appeal from an award, the latter
will not be set aside merely hecause the Appellate Court disagrees with
the reasoning of the arbitrators, but will stand if it ean be supported on
any ground suflicient in law. James Bay Ry. Co. v. Armstrong, [1909]
\LCL 624, 10 Can, Ry, Cas. 1, referred to.

Re Keteheson and Can. Northern Ontario Ry, Co., 13 D LR, 854

| Followed in Green v, Can. Northern Ry. Co., 10 Can. Ry. Cas. 171, 8
Sask. L.R. 3.

UNSATISFACTORY AWARD BASED ON UNCONTRADICTED EVIDENCE
Ihe faet that arbitrators in awarding damages for the expropriation
of a railway right-of-way through a brick-making plant which entailed

ge of bhrick-making materials to the fug
tory, based their award on uneontradicted evidence as to an impracticable

additional expense for the cary

system of transportation will not justify interference with the award by
the Appellate Court if there is evidence to support it, even though the
Court is dissatisfied with the award: as the appeal must he dealt with
on the evidence pr

duced before the arbitrators and the Court eannot
remit to them for the taking of additional testimony an award made
under the Railway Act. [Atlantic & North-West Ry, Co. v. Wood,
[1895] A.C. 257, and Re McAlpine and Lake Erie & Detroit River Ry. Co.,
3 Can. Ry. Cas. 95, 3 O.L.R. 230, referred to.|

Re Davies and James Bay Ry. Co., 16 Can. Ry. Cas. 78, 13 D.LR. 912,
28 OL.R. 544,

EMINENT DOMAIN—REMITTING AWARD TO ARBITRATORS—FAILURE TO 1TEM
IZE LUMP SUM AN EQUIVALENT TO VERDICT OF JURY,

On an appeal from the award of arbitrators in an expropriation pro
ceeding the Court has power. under s, 46 of the Expropriation Act.
R.SM. 1902, ¢. 61, to refer back the award for reconsideration and
redetermination where it is impossible to deal intelligently with the appeal
by reason of a lump sum being awarded, without any indication by the
arhitrators, who refused to give their reasons for their award, as to the
nature of the items of damages comprising it. An award of a lump
sum as damages for land expropriated will not he treated on appeal as
equivalent to the verdict of a jury, where it is appurent from the evidence
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that some items entering into the award should have been eliminated as a
matter of law. [Vezina v. The Queen, 17 Can. S.C.R. t 16, followed. ]

Re Van Horne and Winnipeg & Northern Ry. Co,, 16 Can, Ry. Cas, 72,
14 D.L.R. 897,

EVIDENCE SUFFICIENT TO SUSTAIN AWARD,
Where, in an arbitration proceeding, the appellant’s evidence was directed
to establishing damages on a wrong basis, and, on appeal, he does not

seek a rehearing on that ground, hut insists that such evidence was proper,
the award will be upheld if there is any evidence to sustain it (Per
Harvey, CU1,, and Walsh, .J.)

Naskatchewan Land & Homestead Co. v. Calgary & Edmonton Ry. Co.,
16 Can. Ry. Cas. 114, 14 D.L.R. 193,
JURISDICTION=——SECOND APPEAL AFTER APPEAL FROM ARBITRATORS 10 JUDGE.

No further appeal lies to the Court en bane from an order of a judge
of the Supreme Court of New Brunswick setting aside an award on an
appeal to him under 8. 17, subss. (20) and (21) of SN, 1903,
e. 91, which permit an appeal on questions of law or fact to a judge
of such Court from an award made by arbitrators in an expropriation pro-
ceeding. [Birely v. Toronto, Hamilton & Buffalo Ry. Co A.R. (Ont.)
88 Canadian Pacific Ry. Co. v. St. Thérése, 16 Can. S.C.R. 606; Ottawa
Elee. Co. v. Brennan, 31 Can., S.C.R, 311; and Re Armstrong & James Bay
Ry. Co., 12 O.L.R. 137, 5 Can. Ry. Cas. 306: James Bay Ry. Co. v. Arm
8 Can. S.C.R. 511, 6 Can. Ry. Cas. 196, aflirmed 1909, A.C. 624, 10
y. Cas. 1, followed.]
John & Quebee Ry. Co. v. Bull, 16 Can. Ry. Cas, 284,

REVIEW OF AWARD—REASONS NOT APPARENT OF RECORD.
I'he reasons or principles which guided arbitrators in making an award
not contained in the award or supplemented therewith, will not be reviewed

on appeal.
St. John & Quebec Ry. Co. v. Fraser, 19 Can, Ry. Cas. 177, 24 D.LR.

339,

EMINENT DOMAIN—PRESENT AND FUTURE VALUE OF LANDS,

An award of arbitrators increased by the Appellate Division (Ontario),
from $0.350 to $15,842, was restored by the Supreme Court, the amount
added for filling having been already allowed in the award and the
increase in the award for frontage value to a portion of the land taken
on Bank Street, a country road outside the city limits being disallowed,
where there was free land in abundance in the neighbourhood with no
building operations in progress and no evidence of actual demand of land
for huilding purposes. Upon an appeal from an award under s, 209 of the
Railway Aect, 1906, it is competent for the Courts to decide any question
of fact upon the evidence taken hefore the arbitrators as in a case of
original jurisdiction, subject to the following rules: (1) An appeal upon
v question which is merely one of value should be discouraged. Musson
v. Canada Atlantic Ry. Co., 17 L.N. 179, at p. 181, followed. (2) There
must he such a plain and decided preponderance of evidence against the
findings of the arbitrators as to border strongly on the conclusive, (3) The
latter rule should be more strietly followed where the arbitrators are
experienced in such matters, have local knowledge and the great advantage
of a personal view of the premises, and of seeing and hearing the wit-
Lemoine v, Montreal, 23 Can, S.C.R, 390, at p. 302: Kearney v, The
. S.C. Cas, 344, at p. 347, followed, In eminent domain pro-

e

Oueen,
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ceedings what is to be ascertained is the value to the owner as it existed
at the date of the taking, not to the taker, such value consists in all
the advantages which the land possesses, present or future, but it is the
present value alone of such advantages that falls to he determined.
Cedars Rapids Co. v, Lacoste, [1914] A.C. 560, at p. 576, followed.

& Northern Ry. Co. v. Billings, 19 Can. Ry, Cas. 193

[Followed in Lake Erie & Northern Ry. Co. v. Muir, 21 Can. Ry. Cas
350, 32 D.L.R. 252.]

VALUE OF LAND—EVIDENCE—EXPROPRIATION,

The Court refused to set aside an award of arbitrators having the
advantage of local knowledge and personal inspection of the property
upon concurrent testimony of a large number of witnesses in favour of
the owner and no contradictory evidence was given on behalf of the
appellant railway company: Decision of the Ontario Appellate Divi
sion aflirmed, 16 Can, Ry. Cas. 286, Per Anglin, J. (dissenting).—An
objection was properly taken against the introduction of evidence of more
than five expert witnesses (see RS.Coeo 145, < 7) and the proper course
was to eliminate from the evidence all testimony improperly introduced
and to determine as in a ease of original jurisdiction (but see Wood v
Atlantic & N, W, Ry. Co. (1895), AC. 257) what the award should he

on the remaining testimony
Can. Northern Ry. Co. v. Ketcheson, 21 Can. Ry, Cas. 104, 32 D.L.IL. 629

COURT'S POWER 10 REMIT AWARD—INVALIDITY OF AWARD—IMPROPER EVI
DENCE—EXPERTS,
The provisions of the Arbitration Aet (Alta., 1909, e. 6) apply to
arbitrations under the Alberta Railway Aet (1907, e. 8), so as to em
power the Court or a Judge,

on appeal from an award, to remit it to
the arbitrators for reconsideration. The reception by the arbitrators «

i
testimony of & number of expert witnesses greater than that limited by
the Evidence Act (Alta,, 1910, 2nd Sess,, e, 3) is a ground for setting aside
the award.

Can. Northern Western Ry, Co. v, Moore, 21 Can. Ry. Cas. 112, 53 Can
S.C.R. 519, 31 DL, 456

REASONS FOR AWARD—EXAMINATION OF ARBITRATORS —APPOINTMENT RY
SPECIAL EXAMINER —WITNESS,

On an appeal from an award of arbitrators under the Railway Act, 1906,
the arbitrators cannot be examined on oath for the purpose of obtaining
their reasons for the award for the information of the Court; and an
appointment issued by a special examiner without leave of the Court
for the examination of one of them as a witness, as on a pending motion
was set aside with costs,

Clarkson (Lloyd) v. Camphellford, Lake Ontario & Western Ry, Co.,
21 Can. Ry. Cas. 330, 35 O.L.R. 345.

SCOPE OF APPEAL,

It is competent for the Court, apart from the jurisdiction given hy
the Railway Act, 1906, to aet upon its own view of the evidence taken
by the arbitrators in expropriation proceedings upon an appeal taken

from the award. [Re Macpherson and Toronto, 26 O.R. 558, followed.]

te Muir and Lake Erie & Northern Ry. Co.,, 19 Can. Ry. Cas. 107, 20
D.LLR. 687,
[Reversed in 21 Can, Ry. Cas. 350.]
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CONCLUSIVENESS OF AWARD—AMOUNT

Ihe Appellate Court will not interfere with the award of arbitrators
who have had the advantage of viewing the property, on a mere matter
of valuation, unless it is evident that they have acted on a wrong
principle in making the award. | Re Muir and Lake Erie & Northern Ry
Co., 32 O.LR. 150, 19 Can. Ry, Cas. 107, reversed: Cedars Rapids Co
v. Lacoste, [1914] A.C 569 at p. 576: Can. Northern Ry, Co. v. Billings, 19
Can. Ry, Cas, 193 at p. 200 followed. |

Lake Erie & Northern Ry, Co. v, Muir, 21 Can. Ry. Cas, 350, 32 D.L.R

INCREASING AMOUNT OF ARBITRATORS AWARD.

Upon an appeal from the award of arbitrators made under the Railway
\et, 1906, the Appellate Court may inerease the amount of the award
upon consideration of the evidence given hefore the arbitrators

Lake Erie & Northern Ry, Coo v Brantford Goli & Country Club, 21
Can, Ry. Cas. 360, 32 D.L.R. 219

REVIEW OF AWARD

Ihie award of arbitrators under s 209 of the Railway Act, 1906, is
similar to the judgment of a trial Judge.  An appeal, upon law and fact
1o But an appeal Court will not interfere with the decision

= alwavs «

unless there is good and special reason for doubting the soundness of the

award,
Ruddy v, Toronto Eastern Ry, Co,, 21 Can, Ry, Cas, 377, 33 D.L.R, 193
\pplied in Noble v. Campbellford ete., Ry. Co., 21 Can. Ry. Cas. 380.]

AWARD VARIED—"0G00D AND SPECIALT REASONS—AMOUNT,

An award of arbitrators under the Railway Aet, 1906, will not be varied
hy an Appellate Court upon a mere question of valuation except for “good
and special”™ reasons, even when the Appellate Court is of opinion that
the amount awarded is very exeessive or very inadequate. [Ruddy v
Toronto Eastern Ry. Co., 21 Can. Ry. Cas. p. 377 applied.]

Noble v. Campbellford, Lake Ontario & Western Ry. Co., 21 Can. Ry. Cas

IS0,

Power 10 REMIT AWARD—COMPENSATION—NINING  RIGITS,

Where, in an arbitration under the Railway  Aet, 1906, the arbi
trators refused, for legal reasons to entertain a claim, an Appellate Court
on appeal therefrom, has power to remit the ease to the arbitrators, to

be dealt with by them on the merits: the gquestion of compensation if any
to he paid for a mining right under a conl lease is one of fact for the
arbitrators,  [Can. Northern Western Ry. Co. v, Moore, 21 Can, Ry. Cas
112, 53 Can, S.C.R. 519, 31 DULR, 456, followed; Davies v. James Ray
Ry. Co, 19 Can. Ry, Cas, 86, [1914] AC 1043, 26 D.LR 450, considered. |

Re Nash & Williams and Edmonton, Dunvegan & British Columbia Ry

21 Can. Ry. Cas, 399, 36 D.LR. 601

MEANING OF—INTERPRETATION ACT.

SUPERIOR COURT

\ccording to the Interpretation Act (RS.C. 1906, ¢, 1, s. 34 (26)), the
Superior Court to which an appeal may be taken in British Columbia
against an award of arbitrators under the Railway Aet 1006, s 200, i~

the Supreme Court of British Columbia: there is no further appeal from
such Court to the Court of Appeal
Arbitration, 23 Can. Ry. Cas. 324, 41 D.L.R, 170,

e Kitsilano
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REVIEW OF FACTS—IMPROPER ADMISSLON OF EVIDENCE.

Where the arbitrators admitted as evidence of value, matters which
the Court on appeal decided were inadmissible and which
materially affected the arbitrators’ finding, the Court hearving an appeal
from the award is not bound under s. 114 of the Railway Aet, Alta. 1907
c. 8 to decide the question of fact raised hy the appeal as in o case of
original jurisdiction; it is only where there is
of fact involved that the Court is

mauy  hanv

nothing but a guestion
bound under . 114 to decide the
same upon the evidence taken before the arbitrators instead of setting
aside the award or rvemitting the cas | Atlantic and NI Co,
Wood, [1895] A.C, 257 Cedars Rapids Mig, Co, v
83 LJ.P.C. 162, considered. |

Can. Northern Western Ry, Co. v. Moore, 23 DL, G646, 8 Al 370,

Lacoste, 16 DL T6s

TURISDICTION TO SET ASIDE OR REMTT

Ihe Court hearving an appeal from an award under <, 114 of the Rail

way Aet, Alta., 1907, e. 8, has jurisdiction on setting aside the award and

remitting the case to the arbitrators to dispose of the costs of the abortive
arbitration procecdings, | Cedin Lapids Mig. Co
168, 83 L.L.P.CO 162, referved 1o,

Can Northern Western Ry, Co. v, Moore, 23 DR
7o

v. Lacoste, 16 DR

G46, 8 Alta, LR

PRACTICE—ADDING NEW EVIDENCE ON APPEAI

It not being the practice in the Superior Court of Quebee on an appeal
from an inferior Court to permit further evidence to he given on the ap
peal and no general rule having heen made to that end, new evidence is
not admissible on an appeal under 5. 200 to the Superior Court from the
ward of arbitrators in an expropriation under the Railway Aet, 1906,

Lachine, Jacques-Cartier, ete., Ry, Co. v, Kelly, 20 D.L.R. 587,

QUESTION OF LAW OR FACT—WRITTEN NOTICE,

An appeal from th

arbitrators’ award under s. 200 of the Railway Aet,
1906, upon any question of law or fact, as distinguished from a motion
to set aside an award, is too late if taken more than one month after
the other party to the proceedings had served a writ and petition in ap
peal therefrom under the Quebee law, although no “written notice™ had
been given hy any of the arbitrators of the making of the award

Lachine, Jacques-Cartier, ete,, Ry, Co. v. Kelly, 20 D.L.R, 587
APPEAL TO Surerior Court (Qurenk Reviston—Jurisnierion o Covnr
oF Review.

Lefebvre v, Lachine, Jacques, Cartier, ete., Ry. Co., 16 D.L.R. 858,

'

APPORTIONMENT OF COSTS.

See Highway Crossings; Railway Crossings; Wires

and Poles; Farm
Crossings.

| ARBITRATION AND AWARD,

Arbitration of railway construction contracts,
ment Railways,
See Appeals; Expropriation,

see Contracts: Govern-




SESSMENT AND TAXATION,

ARREST.

Nee False Arrest

ASSAULTS ON PASSENGERS.
See Carriers of Passengers
ASSESSMENT AND TAXATION.
See Costoms Duties
Annotation,

Assessment and taxation of railway lands and superstructure, 2 Can, Ry

TATLWAY BRIDGE AND KALLWAY TRACK,

( he portion of the railway hridee built over the Richelien river, and
the rauilway traek belonging to appellant’s company within the limits of
the town of St Johns, are exempt from taxation under ss. 326, 327 of 40
Viet, e 20 (Qu although no return had been made to the couneil Iy
the company of the actual value of their real estate in the municipality
(20 That a warrant to levy the rates upon such property for the yeun
ISSOC IS8, is illegal and void, and that a writ of injunction is a prope
remedy to enjoin the corporation to desist from all proceedings to enfore
the same \x to whether the clause in the Act of incorporation of 1l
town of St, Johns (Que,), extending the limits of said town to the middl
of the Richelien, a navigable river, is intra vires of the legislature of the
Province of Quebee, the Supreme Court of Canada aflirmed the holding of
the Court helow that it was intra vires [Judgment of the Court of
Queen’s Bench for Lower Canada, reversed. | (Fournier and Tascherean
1), dissenting
Central Vermont Ry, Co. v. 8t Jolins, 14 Can. S.C.R. 288

[In this case leave to appeal was granted by the Privy Council.  After
vgnment the judgment of the Supreme Court was aflirmed, 14 App. Cases
Wi Considered in Re Can. Pac, Ry, Co. and Macleod, 2 Can. Ry, Cas

M0 Terrs LR T distinguished in Dominion Express Co. v. Brandon

I Man, LR, 258: referred to in Hurdman v, Thompson, 4 Que. Q.B. 452.)

FRANCHISE INTERNATIONAL BRIDGH
In assessing for the purpose of taxation that part of a bridge crossing the
Niagara River, Iving within a town lip in Canada, regard cannot he had

to its value in proportion to the value of the franchise or of the whol

bridge, or to the cost of construction, but only to the actual cash pric
obtainable for the land and materials, situate within the township i
Bell Telephone Co. Assessment (1895), 25 AR, 351, and Re London Strect
By, Coo Assossment (1897 O (Ont) 83, applied. )

He Queenston Heights Bridge Assessment, 1 O.L.R. 114

Apphied in Re Stratford Waterworks Co., 21 CLLT, 479 distingnished
noInternational Bridge Co. v Bridgeburg, 12 OLR. 314: followed in

Belleville Bridee Co. v, Amelinsbur 15 LR 174, 10 OW.R, 571.)

FAX ON TELFGRAPI COMPANTES —COMPANTES INCORPORATED BY PARLIAMENT
INTem

OVINCIAL LINES

(1)

ompanies laving a paidap capital exceeding 850,000

Fhe Quebee Act, imposing an annval tax of 22000 on all telegraph
ud operating lines of

telegraph for the use of the public within the provinee, and doing business
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there, is intra vires of the Legislature.  (2) The telegraph company, ap
pellant, although incorporated by Parliament and operating interprovin
cial lines of telegraph, that is to suy, in all the provinees of Canada, except
British Columbia and Prince FEdward Island, having a paid-up capital ex
ceeding $50,000, is liable for this annual tax of #2000, inasmuch as it
carries on business in the Province of Quebee and operates a part of its
limes of telegraph therein for domestic despatehes, that is to

say, tor
despatehes sent from one point to another within the

provinee. (3 The
action of the collector of revenue in his capacity as such for the recovery
of the tax is presumed to be managed and directed by the Atorney
General, who is dominns litis thereof, and, consequently, the intervention
of the Attorney -General for the purpose of

stistiining the constitntion
ity of the statute s a

useless and supertluons proceeding, in respect
ot which, under the civemmustances, he cannot be
Court of App

given costs (4 T
il will not take into consideration ohjections
the form than to the merits of the ease, which have
the Court of first instance

more to

not been taken in
Great North-West Telegraph Co. v. Fortier, 12 Que. K.B. 405

Lasos or e C.P Ry, Co—EXEMPTIONS FROM TANATION,

By the charter of the .1, Ry, Co. the lands of the company in the North
West Territories, nutil they are either sold or oceupied, are exempt from
Dominion, provincial or municipal taxation

grant thereof from the Crown Held
|

for twenty yvears after the

allivming the judgment of the Court
low, that lands which the company have agreed to sell

and as to which
the conditions of sale have not been fultilled are not lands “sold™ under
this charter. Held, turther, that the exemption attaches to lands allotted
to the company  betore the patent s
which were in the NW/I
exemption on becoming

granted by the Crown Lands
- when allotted to the company did not lose their
afterwards, a part of the Provinee of Manitoha
Cornwallis v. Can. Pac. Ry, Coo 19 Can, SCR
[Considered in Buddell v, Georgeson, 9 Man, L. 4115: discussed in
Ruddell v, « sson, 0 Man, LR S6: distingnished in Water
ers of Windsor v, Canda Sonthern Ry, o

Commission
o, 20 AR (Omt INS G referred
to in R.ov, Victoria Loamber and Mig, (

oL 0 BCR, 3020 Sonth Norfolk v
Warren, 8 Man. LI s

relied on in Balgonie Protestant School v, Can
Pac. Ry. Co. & Terr. 1.R. 131; North Cypress v. Can. |

Can, S.C.R, 558,

‘ae. Ry, Co,, 33

TAXATION OF RAILWAY - POWERS OF ASSESSORS—DEPARTU RS

By the assessment law of the eity of St

John,

Viet. e, 27, . 128
(N, the agent or manager of any joint stoek

company or corporation
established abroad or ont of the Timits of the provinee may be rated and
assessed upon the gross and total income received for such company or
corporation, deducting only therefrom reasonable cost of management

ol
md such agent or manager |

s required to furnish to the
vear o statement under oath in a preseribed form

tssessors each

showing the gross
income and the deductions of the varions classes allowed, the halance to
be the income to he assessed: and, in case of neglect to furnish such state
ment, the assessors are to fix the amount of such income to be assessed
according to their best jundgment, and there shall be no appeal from such
assessment,  The Atlantic division of the C.PR rans from Megantic, in

the Provinee of Quebee, through the State of Maine into New Brunswick

On entering New Brunswick it runs over a line leased from a N.B. (
the western side of the river St. John, and then over a
city, where it takes the LC.R. road

o to
hridge into the
The general superintendent has an
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oflice in the eity, bhut all moneys received there are sent to the head oflice
m Montreal,  The superintendent was furnished with a printed form to be
filled up for the assessors, as required by said Aet, which was as follows:
Gross and total income received for company during the fiscal year of

. neat preceding the first day of April. This amount has not been re
duced or offset by any losses, ete.”  This latter clause the superintendent
struck out and filled in, in the first place, by stating that no income had
heen received by the company, the remainder of the form, consisting of
details of the deductions, was not filled in,  This was given to the as
sessors as the statement ealled for, and they disregarded it, assessing the
company on

income of $140,000, without making any inquiries of the
superintendent, as the Act authorized them to do. A rule for a certiorari
to quash this assessment wax obtained, hut discharged by the Court on the
ground that the superintendent had so far departed from the preseribed
form that he had in effeet failed to furnish a statement as required by the
Act, and the assessment against him was final:—1leld, reversing the de
vision of the Supreme Court of New Drunswick, Fournier and Taschereau,
LL, dissenting, that the superintendent had a right to modify the form
presevibed to enable him to shew the true facts ax to the business of the
company in St. John, and the assessors had no right to arbitrarily fix
an amount assessable g

inst him without taking any steps to inform
themselves of the truth or falsity of the statement furnished :—Ield, also,
that the provision that there should e no appeal from the assessment
where no statement is furnished, relates only to an appeal against over
valuation under C.S.N.B. e. 100, . 60, and does not abridge the power of
the Court to do justice if the assessors assess arbitrarily or upon a wrong
principle or no principle at all:—IHeld, per Gwynne and Patterson, J.J.,
that the assessment law of St. John does not apply to railway companies,
there being no provision made for ascertaining the amount of husiness done
in the city as proportioned to the whole husiness of the company. Appeal
allowed with costs,
Fimmerman v, St. John (1893), 21 Can. S.C.R. 601,

FAX ON RATLWAY—EXEMPTION—RAILWAY INCIDENT TO MINING.

By BRSNS (5th Ser.), . 53, « 0, subs, 30, the rvoadhed, ete,, of all
vailway companies in the Provinee is exempt from loeal taxation. By s, 1
the first part of the Act from s. 5 to 33 inclusive, applies to every railway
constirueted and in operation, or thereafter to he constructed under the
authority of any Act of the Legislature, and by s 4, part 2 applies to all
railways constructe

w to be constructed under the anthority of any special
\et, and to all companies incorporated for their construetion and work
ing. By s 5, subs. 15, the expression “the company™ in the Aet means th
company or party anthorized hy the special Aet to construct the rail
way Held, reversing the decision of the Supreme Court of Nova Secotia,
Gwynne, 1., dissenting, that part one of this Act applies to all railways
constrocted under provineial statutes and is not exclusive of those men
tioned in part two: that a company incorporated by an Act of the Legis
lature as a mining company, with power “to construet and make such
railvoads and branch tracks as might e necessary for the transportation
of coals from the mines to the place of shipment, and all other business
necessary and usually performed on railroads,” and with other powers
connected with the working of mines “and operation of railways,” and
empowered by another Act (49 Viet. ¢, 45, N.X) to hold and work the
railway for general traflic, and the conveyance of passengers and freight
for hire, as well as for all purposes and operations connected with said
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mines in accordance with and subject to the provisions of part second of
e, 53, RSN.S (5th Serd), entitled ~Of Railways”
within the meaning of the Act: and that the reference in 49 Viet, ¢, 145,
s. 1, to part two, does not prevent said railway from coming under the
operation of the first part of the Act

International Coal Co, v, Cape Breton, 22 Can, S.C 1305

is a railway company

MUNICIPAL ASSESSMENT OF STREET RATLWAY—REPAIRE OF
IMPROVEMENTS

ROADWAY— Lo Al

A street railway company in Toronto was to be assessed in respect of

airs to the rondway traversed by the railway, as for loeal improvement =
which, by the Municipal

T
\et, constitute a lien upon the property assessed
but not a personal liahility upon owners o
censed to be such:—Held, that after the termination of its franchise, th
company was not liable for these rates

Toronto v, Toronto Strect Ry, Co,

ocenpiers after they b

Can, SCR 198,

TAXATION OF HORSE CARS,

By a hy-daw of the eity of Montreal a tax of $2

50 was imposed upon
each working horse in the city. Dy s,

16 of the appellant’s charter it is
stipulated that each car employed by the company shall be licensed and
numbered, ete,, for which the company shall pay “over and above all other
taxes the sum of 220 for each two-horse car, and 210 for

cach one-horse
car” i—Held, aflirming the judgment of the Conrt helow, that the company
was liable for the tax of %250 on each and every one of its horses, 2 Que.
Q. B, 391 aflirmed

Montreal Street Ry, Co. v Montreal, 23 Can, S.C.R, 259,

AN ON BUSINESS INCLUDING RATLWAY,

he statute, 29 Viet, e, 57 (Can.), consolidating and amending the Aets
and Ordinances incorporating the city of Quebee, by

subs, 4 of < 21, an
thorizes the making of hy-laws to impose taxes on persons exercising certain
callings, “and generally on all trades, manutactories, occupations, business,
arts, professions or means of profit, livelihood or gain, whether hereinbe-
fore enumerated or not, which now or may hereafter he carried on, exercised
or in operation in the city: and all persons by whom the same are or may
he earried on, exercised or put in operation therein, either on their own
weount or as agents for others: and on the premises wherein or whereon
the same are or may be earried on, exercised or put in operation”:—1eld,
that th neral words of the statute quoted are sufliciently comprehensive
to wuthorize the imposition of a bhusiness tax upon railway companies: and,
further, that the power thus conferred might he validly exercised by the
passing of a by-law to impose the tax in the same general terms ax those
expressed in the statute:—Held, per Strong, CuJ1, that where
heen paid to a municipal corporation voluntarily and with knowl
state of the law and the circumstances under which the tax was i

taxes have

of the

posed

no action can lie to recover the money so paid from the municipality

[Judgment of the Court of Queen’s Beneh, 8 Que, Q.B. 246, aflirmed.)
Can. Pac. Ry. Co. v. Quebee, 30 Can. S.C.R. 73,

SCHOOL TAXES—EXEMPTION FROM MUNICIPAL RATES,

By-law No. 148 of the city of Winnipeg, passed in 1881, exempted for
ever the C.P.R, Co. from “all municipal taxes, rates and levies and assess
ments of every nature and kind”:—Ileld, reversing the judgment of the
Conrt of Queen's Beneh, 12 Man, LR, 581, 1900 (* A, Dig, i, that the
emption included school taxes. The by-law also provided for the issue
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of debentures to the company, and by an Act of the Legislature
16 & 47 Viet, e, 64, it is provided that by-law 148 authorizing the
issue of debentures granting by way of bonus to the CILR. Co. the
um  of $200,000 in consideration of certain undertakings on the part
of the said company; and bhy-law 195 amending by-law No. 148 and ex
tending the time for the completion of the undertaking . . . be
and the same are hereby declared legal, binding and valid -
Held, that, notwithstanding the deseription of the by-law in the Act was
conlined to the portion relating to the issue of debentures, the whole hy-law,
including the exemption from taxation, was validated, 12 Man. LR,
AN, reversed,

Can, Pac. Ry. Co. v. Winnipeg, 30 Can. S.C.R. 538,

[ Considered in Balgonie Prot. School v. Can. Pac. Ry, Co., 5 Terr. T
discussed in Re Toronto School Board & Toronto, 2 O.L.R.
1. 246: followed in North
referred to in Toronto
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distinguished in Pringle v, Stratford, 20 O.L.
Cypress v, Can. Pae, Ry, Co., 35 Can. S.CR. 5
Scehool Board v, Toronto, 4 O.LR. 468.]

EXEMPTIONS OF MORTGAGES—IIATLWAY BONDS SECURED BY MORTGAGE

Ihe whole of an estate of a deceased person, liable to be assessed in the
city of St. John, may be rated in the names of the resident trustees,
under 52 Viet, e, 27, s 135, though one of the three trustees in whom it
ix vested is resident abroad. Railway bonds, secured by a mortgage, are
not mortgages within the meaning of s. 121, as amended by 63 Viet, e

. and are not exempt from taxation
The King v. Sharp: Ex parte Lewin, 35 N.B.R. 474,

INCOME ASSESSMENT—DIVIDENDS 0N SHARES 1¥ Orrawa Erecrrie Ry, Co.
\GREEMENTS BETWEEN COMPANY AND CITY CORPORATION —FEXEMP-
110NS

By an agreement dated the 28th June, 1803, between the corporation
of the city of Ottawa and the two companies which were amalgamated
under the name of the Ottawa Fleetrie Railway Company, by statutes
which confirmed the agreement, it was provided, inter alia, that “the cor
poration shall grant to the said companies exemption from taxation and
all other municipal rates . . on the income of the companies earned
from the working of the said railway”:—Ield, that the plaintifi’s income
from dividends upon shares of the capital stock of the Ottawa Electric
Ry. Co. was not, by reason of the agreement in part above recited, nor hy
reason of an earlier agreement, exempt from municipal taxation Held,
also, that the Ottawa Eleetric Ry. Co. is not a company which would, but
for the agreements mentioned, be liable to be assessed for income under
the provisions of the Assessment Act, 1904 and, therefore, <. 5, subs.
17, does not apply to exempt dividends or income from the stock, The
Assessment Act does not eonfer upon the shareholders of a company which
« not liable to income assessment, hut is liable to husiness assessment,

an exemption from assessment upon their dividends from stock in the
company, except as contained in = 10, subs, 7,

Goodwin v. Ottawa, 12 O.L.R. 236,
12 O.1L.R. 603.]

[Leave to appeal refused,

BOOK DEBTS—RAILWAY BONDS—MORTGAGES.

Book debts are assessable in the city of St. John, under s. 121 of 52
Viet. e. 27, as amended by 63 Viet. ¢, 43. Railway bonds secured by a
mortgage are not exempt under the said Acts. ’
The King v. Sharp; Ex parte Turnbull, 35 N.B.R. 477,
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REVISION OF VALUATION ROLI ART. 746A, M.C.
The terms of Art. T46a, Municipal Code, so far as regards the revision
of the valuation roll “in the months of June or July,” are directory only,
and the municipal council charged by law with the duty of revision is not
divested of authority to make such revision where the time specified in
the article has expired before the duty has been performed.
Can. Pac. Ry, Co. v. Allan, 19 Que. S.C. 57 (Curran, J.).

ASSESSMENT OF RATLWAY—"LANDS."”

I'he buildings of a railway company are assessable nnder = 3 of the Or

dinance respeeting the assessment of railways, the word “lands™ therein
heing properly interpreted as including the building I'he assessment must
prima facie be taken as being correct in amount [Can. Pae. Ry, Co. v
Macleod School Distriet (1901, 5 Terr. L.R. 187, followed. |

Can. Northern Ry. Co. v. Omemee School Distriet, 6 Terr. LR, 281,

C.PR. LANDS—EXEMPTION FROM TANATION—SALE - PROPER AUTHORITY TO
ASSESS,
Lands vested in the Canadian Pacific Ry. Co. subject to a provision

that the same should, “until they are sold or ocenpied, be free from taxa
tion for 20 years,” were by the company a

wid to be sold and conveyed

to the appellants as trustees, who were to sell them, aceounting for an
interest in the proceeds to the company At the date of the assessment
of the lands, the consideration owing hy the trustees to the eompany had
been paid Held, that the lands had ceased to be exempt from taxation
Held, also, Wetmore and MeGuire, JJ., dissenting, that, in view of the
Ordinances relating to municipalities and to schools, the linds being sitn
ited partly within and partly without the municipality, the school distriet
was authorized to assess and need not make a demand upon the munici
pality to do so,
Angus v. School Trustees of Calgary, 1 Terr, LR, 111,

EXEMPTIONS FROM TAXATION-—~LAND SUBSIDIES OF THE CANADIAN PACIFIC
RAILWAY—EXTENSION OF BOUNDARIES OF MANITORA

The land subsidy of the Canadian Pacific Ry. Co. authorized by 44 Viet
. 1 (D), is not a grant in praesenti and, consequently, the period of
twenty years of exemption from taxation of such lands provided by s, 16
of the contract for the construction of the Canadian Pacific Ry. begins
from the date of the actual issue of letters patent of grant from the Crown,
from time to time, after they have been earned, selected, surveyed, allotted
and accepted by the Canadian Pacific Ry. Co. The exemption was from
taxation “by the Dominion, or any Provinee hereafter to he established or
any municipal corporation therein™:—Ield, that when, in 1881, a portion
of the North-West Territories in which this exemption attached was added
to Manitoba the latter was a Provinee “thereafter established” and such
added territory continued to be subject to the said exemption from taxa-
tion. The limitations in respect of legislation affecting the territory so
added to Manitoba, by virtue of the Dominion Act, 44 Viet. e. 14, upon the
terms and conditions assented to by the Manitoban Acts, 44 Viet. (3rd
Ness.), ce. 1, 6, are constitutional limitations of the powers of the Leg
islature of Manitoba in respect of such added territory and embrace the
previous legislation of the Parliament of Canada relating to the Canadian
Pacific Ry. and the land subsidy in aid of its construction. Taxation of
any kind attempted to be laid upon any part of snch land subsidy by the
North-West Council, the North-West Legislative Assembly, or any mu-
nicipal or school corporation therein is Dominion taxation within the

Can. Ry. L. Dig.—3.
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meaning of the sisteenth clause of the Canadian Pacific Ry. contract pro-
viding for exemption from taxation. Per Tascherean, C.J.:—The
of the Springdale School Distriet, as the whole canse of action arose in
the North-West Territories, the Court of King's Bench for Manitoba had
no jurisdiction to entertain the action or to render the judgment appealed
from in that case and such want of jurisdietion could not he waived
Appeals by North Cypress and Arg lismissed: appeal by the C.I.R.
allowed; judgment of the King's v of Manitoba, 14 Man. L.R. 382,

varied accordingly
North Cypress v. Can, Pac. Ry, Co., 35 Can, S.C.R. 550
mto v. Grand Trunk Ry, Co., 37 Can. S.C.R. 256.]

| Referred to in

“ROLLING STOCK, PLANT, AND AFPLIANCES CONSTRUCTION OF STATUTE

EJUSDEM GENERIS
e Act 2 Edw, VIL ¢
RSO, 1807, e 224, provides hy subs, 3 for the assessment as “land™ of
pipes. mains, conduits, sub

s. 1, amending 8. 18 of the Assessment Act

the rails, ties, poles, wires, gas and other

structures and superstructures”™ of companies of the Kind referred to in

the section—"upon the streets, roads, highways, lanes and other public
places of the municipality,”—and by subs. 4, that ve as aforesaid,

rolling stock, plant and appliances” of such companies, “shall not be ‘land’

within the meaning of the Assessment Act, and shall not bhe

Held, that upon the proper construetion, this means that the rolling
stock, rolling plant, and rolling appliances of such companies, which is
shall not by reason merely of the wide

assessable”

found and used on the streets, ete,,
“substructures and superstructures™ in subs, 3, be liable to assess

words
mentioned in subs. 3. There is no intention to

ment as “land” save as
exempt the companies in question from assessment in respeet of such of
their plant and appliances, as is otherwise “land™ within subs. 9 of s 2
of the Assessment Aet, hut is not on the street, ete.  Held, also, that the
lamps, hangers and transformers of an electric light company, though
easily transferable from one place to another, were “superstructures™ upon
the street within the meaning of subs. 3

Re Assessment Appeals, Toronto Ry. Co. et al., 6 O.LR. 18T (C.A)).

VALUATION OF PROPERTY —ELECTRIC COMPANIES-—RAILS, POLES AND WIRES
WARDS— FRANCHISE—GOING CONCERN—INTEGRAL PART OF WHOL}
The Act 1 Edw. VIL e. 29, 8. 2 (Ont.) has made no difference in the
mode of valuing for assessment purposes the rails, poles, wires and other
plant of electric companies erected or placed upon the highways of munici
palities, which was held to be proper by the decision in Re Bell Telephon
Co. Assessment (1898), 25 AR, (Ont.) 351.
Re Toronto Elee. Light Co. Assessment, 3 O.L.R. 620 (C.A.).
| Distinguished in International Bridge Co., 12 O.L.R. 314.]

EXEMPTIONS —RAILWAY—BY-LAW OF MUNICIPALITY —COMMUTATION —
SCHOOL RATES.

A city council in 1897 passed a by-law providing that a certain annual
sum should be accepted from a railway company for 15 years “by way
of commutation and in lieu of all and every municipal rate or rates and
assessment,” in respect of certain lands owned by the railway company
This by-law was passed under the authority of a special Act respecting the
railway company, 48 Vict, ¢. 65 (0.), s. 3 of which provided that it should
be lawful for the corporation of any municipality through which any line
of the railway had been constructed to exempt the company and its prop
erty within such municipality, in whole or in part, from municipal as-
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sessmient or taxation, or to agree to a certain sum per annum or otherwis
in gross or hy way of commutation or composition for payment of all
winnicipal rates, B

v oa subsequent general enactient, 55 Viet, ¢, 60, <. 4
(0.), it was declared that no municipal by-law thereafter passed for ex
empting any portion of the rateable property of a municipality from taxa

tion, in whole or in part, should be held or construed to exempt such prop

erty from school rates, The general Act did not by express words repeal
the special Aet Held, that it did not effect a repeal by necessary impl
cation—generalia specialibus non derogant Held, also, that there w
nothing to shew that the sum which the railway company were to pay

not more than the school taxes which they would be liable to pay if th
were not entitled to any exemption
Way v. St. Thomas, 12 O.L.R. 238

SPECIAL RATE - BONUS TO RANLWAY

by a by-law passed under the provisions of s« 486, G904, 696 of the Mu-
nicipal Act, RN.0, 1807, ¢. 223, a township corporation was authorized
to raise a sum by issuing debentures, to be met by special rate, to provide
a bonus in aid of a railway company, payable upon its compliance with
certain conditions, no time for compliance being limited I'he debentures
were duly executed, but remained unissued in the possession and under th
control of the municipality Held, that until the sale or negotiation of
the debentures, there was no debt on the part of the township, and that
the spe

ial rate was not leviable, though the time fixed for payment of
some of the debentures had passed.  Judgment of Meredith, J., 32 O.1
135, reversed.

Jogart v. King, 1 0L 496 (C.A

PASTURE LAND—VALUATION—ART. 9424, M.C,

Ihe C.P. Ry. Co. had acquired more than 200 arpents of land for rail
way purposes, but, changing its intention, let it ax a farm by an annual
lease, with the condition that it should only be used for pasturage, for

which it was entirely unsuited.  The company had also prepared a plan
for dividing the land into lots, and had taken steps to have it adopted
hy the corporation and the Government, and a cadastre made. It even
gave notice of its sale in lots.  For assessment purposes the land had been
appraised at its real value, and the company petitioned the corporation
to reduce the valuation. This having been refused, the company appealed
to the Circuit Court, claiming that the land uld be valued aeccording
to its value for agricultural purposes only:—lHeld, that the property

should be estimated at its real value, and not according to any value it
might possess for agricultural purposes alone,
Can, Pac. Ry. Co. v. Verdun, 20 Que. S.C. 1904 (Cir. Ct.),

EXPRESS COMPANY-——PROVINCIAL TAN—MUNICIPAL BUSINESS TAX.

3 of the Corporations Taxation Act provides that every express com
pany doing an express business shall pay a tax to the provinee; and s.
18 provides that, where a company pay the tax, no similar tax shall be
imposed or collected by any municipality in the provinee:—lHeld, that
# business tax imposed by a city corporation in respect of the premises
occupied by an express company in the city, under the Assessment Aet,
63 & 64 Viet. c. 35, 5. 2, was a “similar tax” to that imposed by the prov
ince, which had been paid by the express company, I was, therefore, il-
legal and void. The Assessment Act and the Corporations Taxation Act
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having been assented to on the same day, it was intended that s. 18 of the

later Act should govern and exclude the tax imposable under the earlier,
Dominion Express Co. v. Brandon, 15 W.LR. 26 (Man,),

BUSINESS TAN-—EXPFRESS COMPANY
Dominion Express Co, v, Town of Niagara, 15 O.1.R. 78
SIREET RAILWAY —SPECIAL  PRIVILEGES——ASSESSMENT  ROLL—DESCRIPTION
OF PROPERTY
A muuicipal corporation which, under authority of a special Aet, grants
to a street railway company, in consideration of the annual payment of
a pereentage of its profits, the privilege of establishing its right of way,
ind ereeting poles and other necessary constructions on the streets and
elsewhere in the municipality, is not therehy deprived of its power to tax
such constructions, ete, under the general powers given to it by its charter

A waiver in writing

hy a ratepayer of the preseription against collecting

his taxes is valid and prevents the time from running
Montreal v. Montreal Street Ry. Co., 35 Que, 8.C, (Ct. Rev.).
Parnway ASSESSMENT ON U DINGS—"LANDS"—VALUATION OF BULLD

INGS
Re Can. Northern Ry, Co. and Omemee School Distriet, 4 W LR, 547

RIGICT OF WAY, BUT NOJ

PROPERTY PURCHASED RY RAILWAY COMPANY FOR
LANDS OF PRIVATE OWNERS

USEL AN OF

AS SUON ASSESSMENT
add Can, Pae. Ry, Co., 6 WLR, 786 (Alta,).

Re Edmonto

Senoorn TAXEs— Exevperon—Caxapiay Pacirie Ry, Co—Laxps iy 24

el

1O COMPANY
No. 209, and Can, Pac, Ry, Co, 6 W LR

GRANTED

MILE

e Spruce Vale School District

26 (NWT

USUAL coveNaNts —TAxes,

CORPORATION

Toronto, 5 0L 71 (C.A

MUNICIPAL

LEASE FROM

Re Can, Pae. Ry, Co. and

SSUPERSTRUCTURE™ —VALUY

LINES

raxarion - Braxcn
FREIGHT SHEDS, AND OTHER BULLDINGS

FROM

EXEMPTION
OF ROUNDIHOUSES
Clause 16 (relating to exemption from taxation) of the agreement lu
and the Government of Canada, as

neific Ry, Co
44 Viet, (I881), e. 1, provides that “The Canadian
and all stations and station grounds, workshop
rolling stock, and appurtenances re

tween the Canadian
embodied in the Act,
Pacific Railway Company,
buildings, vards, and other property
quired and used for the construetion and working thereof, and the capita
stock of the compuny, shall be forever free from taxation by the Domi
ion, or hy any Provinee hereafter to be established, or by any municipal
corporation therein: and the lands of the company in the North-West Ter

shall also be free from suc!

ritories, until they are either sold or occupi
taxation for 20 years after the grant thereof from the Crown.” Clause 14
of the same agreement also provides that “the company shall have the
right, from time to time, to lay out, construet, equip, maintain, and work
branch lines of railway from any point or points along their main line of
oints within the territory of the Dominion™:-

t applicable to the Crow’s Nest

rauilway to any point or
Held, that clause 16 of the agreement is
Pass Ry., but is applicable only to the main line of the Canadian Pacific
ly. Co. and to such branches thereof as the company was authorized by
clause 14 of the agreement to construct from points on the main line, and
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does not extend to other distinet lines of railway which the company may
have been subsequently authorized to construct,  Under the Ordinance
respecting the assessment of Railways, Con. Ord. 1898, ¢. 71, s 3, the
roundhouses, station, or office buildings, section houses, employee’s dwell-
ings, freight sheds, and other buildings of like nature belonging to a rail
way company and situated upon it, are not included in the term “super
structure,” but may be assessed separately as per

wl property under
the Municipal Ordinance. Such buildings <hould not be valued as part of
the railway as a going concern, and as having a special value as such, but
merely at what they are worth separ

ate and distinet from other portions of
the railway. When only two and a half stalls of a roundhouse were sit
nated within the municipality, and the roundhouse was shewn to be worth
8000 a stall, the assessment was fixed at $2.250
Re Can. Pac. Ry, Co, and Macleod, +R, 192
[Followed in Grand Trunk Pacific Ry, Co. v, City of Calgary, 21 Can
Ry. Cas. 200, 55 Can. S.C.R. 104, 36 D.L.R. 538.]

Can. Ry,

TAXATION BY SCH00L DISTRICT—UNPATENTED LAND SET APART— EXEMPTION
FROM TAXATION,
Crown lands which have been set apart for the land grant of the C.P.I
Co., and earned by that compuny as part of its land grant under the sched
ule to 44 Viet, (18811, e. 1, “An Act respecting the Canadian Pacifie Rail
way,” but which have never been sold or occupied by the company, are ex
empt from taxation hy School Distriets in the Territories hy virtue of s, 10
of the Schedule. Per Richare On the ground that a School Di
triet is a “mmicipal corporation.”  Per Wetmore, J.:—~On the ground
that the Territorial Legislative Assembly—and consequently a Territorial
School District—acts merely by authority delegated by the Dominion
Parlianment, and, therefore, that taxation by a Territorial School District
is taxation “by the Dominion.”  Per MeGuire, . On the ground that the
Ferritorial School Ordinance exempts from taxation lands held by Her
Majesty, and does not authorize the taxation of any interest therei

and
that as to the lands in question the company is at best in the position of
purchasers who had id their purchase money, but had not yet actually
received a conveyanee, and, until conveyed, the lands are held by Her Ma
jesty.  Semble, per Wetmore, ) Territorial School Districts are not
“municipal corporations.”  Semble, per MeGuire, J.:—Taxation by a
School Distriet is not taxation “by the Dominion.” which latter means tax

ation direet by the Dominion. A School Distriet is not a “municipal cor
poration.” The effect of the Act was not to make ipso facto a grant to the
company, nor to operate as a grant to the company as each 20 miles of rai!
way was completed, but to entitle the company as each 20 miles was com
pleted to ask for and receive a grant of the land subsidy applicable thereto

Construction of statutes disensse
Balgonie Protestant Publie School District v, Can, Pac. Ry, Co., 2 Can
Ry. Cas. 214, 5 Terr. LR, 123,
"[Referred to in North Cypress v. Can. Pae. Ry, Co,, 14 Man. L.R. 406, 5
Terr. L.R. 573.]

EXEMPTION—SUPERSTRUCTURES—BUILDINGS,

An agreement between a city and a railway company which also con
ducted an electric lighting plant exempting from certain taxes “the tracks,
right of way, wires, rolling stock, and all superstructures and substruc
tures and all the properties of the railway company” does mot entitle the
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company to an exemption from taxes on its buildings. machinery, poles
and wires used in connection with its lighting plant

Re Sandwich, Windsor & Amhersthurg Ry. Co. and Windsor, 3 D.L.R
43, 3 O.W.N. 575

EXEMPTIONS—BUSINESS TAXES

Under the Assessment Aet, 4 Edw. VIL (Ont.), 1004, ¢, 23, s, 226, pro
viding that the Act shall not affect the terms of any agreement made with
a municipality, a railway company is exempt from the ordinary husiness

tax under an agreement with the city exempting its property from all

taxes other than school rates
Re Sandwich, Windsor & Ambhersthurg Ry, Co. and Windsor, 3 D.LR
3 OW.N, 575

ASSESSMENT AND APPORTIONMENT OF BALWAY PROPERTY

The assessment of the real property of a steam railway company does
ot become fixed for the next following four years, under s, 45 of the On
tario Assessment Act, 1904, upon the mere formal receipt by the clerk ot
the municipality of the company’s annual statement of such property, and
the transmission to the company of a notice of the amount of the assess
ment thereof, such amount heing the same as the amount of the previous
year; the only assessment which remains so fixed is an actual assessment
after inspection and valuation,

Re Steelton and Can. Pac. Ry. Co, 3 D.LR. 402, 3 OAV.N, 1190

STREET RAILWAY TAXES.

A city hy-law relating to the taxation of an electrie street railway com-
pany, which provided that the company should keey and maintain within
the city limits all of its engines, machinery, power houses and shops, will

not prevent the company importing, for the operation of its plant, eleetric
ity generated at a point beyond the ecity limits
Winnipeg Elee. Ry, Co. v. Winnipeg, 4 D.LE. 116, [1912] AC. 355

EXEMPTIONS—RAILWAY PROPERTY

e exemption privilege given to railways under s, 14, e, 40, RS.S, 1009,
providing that the railway and the land comprised in the right-of-way,
atation grounds, yards and terminals, and all buildings, structures and
w railway shall

personal property used for the purposes of the operation «
be free and exempt from taxation, does not apply to arrears of taxes which
were a charge on the land in question before if was purchased by the rail
way company, nor to assessments for loeal improvements made on the land
The exemption privilege given by s, 14, ¢, 40, RS.8, 1909, to railway com
panies may be claimed by a railway company on land having a maximum
aren of one mile in length by 500 feet in width, which amount of land they
are allowed to expropriante under =, 177 of the Railway Act 1006, for sta
tions, depots. vards and other structures for the accommodation of trafli
even though the land in question is not actually used or immediately
needed for railway purposes, and whether the land had been obtained by
expropriation proceediogs or by voluntary sale or otherwise; and to exempt
a further area the railway must shew that the additional land is neces
sary for the purposes set out in s 177 of the Railway Act. A railway
company is not entitled, under the statute R.S.8, 1000, c. 40, to an exemp
tion from taxation on land in excess of the area they are allowed to ex
propriate under subs. (a) of s. 177 of the Railway Act giving them the
right to take for right of way land 100 feet in width, and under subs. (b)
giving them the right to take for stations, yards and other structures for
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accommodation of traflic an area one mile in length by 500 feet in breadth,
including the width of the right-of-way, unless they shew that the addi
tional area is necessary for the purposes set out in subs, (b): such neces

sity will be presumed if the additional area was obtained by permission of
the Board, ns provided in <. 178 of the Act, but not otherwise

Prince Albert v. Can, Northern Ry, Co. (Sask.), 10 D.LR
Ry. Cas, 87

121, 15 Can,

EXEMPTION UNTIL LANDS “s01p™ EXEMPTION FOR 20 YEARS AFTER “GRANT
FROM (ROWN."

Certain lands granted to a railway company were exempted from tax
ation “until they are either sold or oceupied, ‘for 20 years’ after the grant
thereof from the Crown™ Held, (1) That the word “sold™ involved a com
pleted sale; and (2) that the proper meaning of the expression “grant from

the Crown™ was a conveyance hy letters patent under the Great Seal, and,
therefore, that in the case of lands not sold or occupied the period of exemp
tion from taxation ran from the date of the letters patent conveying the
lands to the railway company

The Minister of Public Works of the Provinee of Alberta v, Can. Pac.
Ry. Co.; The King v. Can, Pac. Ry, Co. (1911), 27 Times L.R. 234 (P.C.).

REVISION OF ASSESSMENTS,

By 52 Viet, ¢ s. 2, amending the Supreme and Exchequer Courts Act,
un appeal lies in certain cases to the Supreme Court of Canada from
courts “of last resort ereated under provincial legislation to adjudicate

concerning the assessment of property for provincial

municipal pur-
poses, in cases where the person or persons presiding over such Court is or
are appointed by provincial or municipal authority.” By the Ontario Act,
35 Viet. c. 48, as amended hy 58 Viet. e, 47, an appeal lies from rulings
of Municipal Courts of revision in matters of assessment to the County
Court Judges of the County Court district where the property has been
assessed.  On an appeal from the decision of the County Court Judges un
der the Untario statutes:—Held, King, J., dissenting, that if the County
Court Judges constituted a “Court of Last Resort” within the meaning of
32 Viet, e 5. 2, the persons presiding over such court were not ap
pointed by provincinl or municipal authority, and the appeal was not aun
thorized by the said Act:—Held, per Gwynne, J., that as no binding eflect
is given to the decision of the County Court Judges, under the Ontario
Acts cited, the Court appealed from was not a “Court of Last Resort™ with
in the meaning of 52 Viet. e, 37, s, 2. Quaere.—Is the decision of the
County Court Judges a “final judgment” within the meaning of 52 \ict.
s 2?

Toronto v. Toronto Ry. Co.

7 Cun. S.CR. 640,
| Leave to appeal to Privy Council refused.)

\CTION FOR MUNICIPAL AND SCHOOIL TAXES—JURISDICTION - DECLINATORY
EXCEPTION,

In & suit in the Superior Court, claiming municipal taxes to an amount
exceed $100, accompanied with a demand for school taxes, a declinatory
exception asking the dismissal of that portion of the demand which is for
school taxes, on the ground that the Circnit Court has exelusive jurisdie-
tion, will be maintained, notwithstanding Art. 170 C.C.P,, it being impossi-
ble in such a case to transmit the whole record to the Cirenit Court.

Dudswell v. Quebee Central Ry, Co., 19 Que. 8.C, 116 (White, J.),
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IAX SALE—INJUNCTION—APPEAL T0 COURT OF REVISION—ESTOPPEL,
An injunction may be granted to restrain a tax sale. It is not necessary

that exemption from taxation should be raised hefore the Court of Revi
son of exemption, is not es-

sion, and a party, wrongfully assessed hy req
topped by appealing to the Court of Revision
Can. Pac. Ry, Co. v. Calgary, 1 Terr. LR, 47,

INguNcrioN LEVY OF ILLEGAL TAX BY MUNICIPALITY,

A party who brings an action against a municipality for a declaration
that he is not liable for a tax imposed upon him, and for an injunction to
restrain the attempted levy of such tax, is not entitled to an interim in

he has another adequate remedy, namely,

junction to restrain such levy,
to pay the tax under protest and sue to recover it back
Dominion Express Co. v. Brandon, 19 Man. L.R. 257, 20 Man, L.R. 304

APPEAL—GENERAL PLAN OF ASSESSMENT - LAND AND BUILDINGS

Under ordinary cirenmstances it is incumbent upon an appellant who
complains that he is assessed too high to shew that the property is not
waed, but where, although this is

meral scheme of assessment, lands of

worth the amount for which he
not shewn, it appears that under
sessed generally at a certain fixed sum per

a particular deseription are
acre, and that the appellants’ lands of that description, which are of no
greater value either hy reason of their situation or otherwise, are weedd
at a larger amount, the assessment should be reduced to accord with the

general scheme of assessment A school distriet assessor assessed certain of
the appellants’ lands at $800, and the dwelling houses thereon at $2,000:
Held, that the assessment should stand, although the more correct course
would have been to assess the whole as “land,” and place a single value
upon both soil and buildings as “land.”

Re Can. Pac. Ry. Co, and Macleod Publie School Distriet, 2 Can, Ry. Cas
210, 5 L.R. 187,

[Approved in Can. Nor. Ry. Co. v. Omemee School Dist,, 6 Terr, LR, 282,
4 W.L.R, 547.]

TAXES— CROWN GRANT—RAILWAY BRIDGE ACKROSS RIVER.

A railway bridge constructed across a river in pursuance of a Crown
grant is a “structure on railway land” within the meaning of subs. 3 of &
47 of the Assessment Act, R.S.0. 1914, ¢, 195, exempting same from assess
ment by the township municipality Ihe ownership of the Crown in the
soil and freehold of the bed of a river and of the islands therein extends
usque ad calum, and a grant by the Crown of the right to construct and
maintain a railway bridge across such river carries with it the ownership
of so much of the soil as is occupied hy the superstructure as well as by
the piers.

Re Ottawa & New York Ry. Co. v. Cornwall, 20 Can. Ry. Cas. 91, 33
0.L.R. 55.

ASSESSMENT AcCT.

CROWN GRANT—ONTARIO

EXEMPTION- -BRIDGH
An international bridge constructed across the St. Lawrence river at
Cornwall, under the authority of the Parliament of Canada, and supported
by piers resting on Crown soil, used for the operation of trains is exempt
from assessment and taxes under the Ontario Assessment Act, R.S.0. 1914,
e 195, 8. 47 (3).
Cornwall v. Ottawa & New York Ry. Co., 20 Can. Ry. Cas, 96, 52 Cun
S.C.R. 466.
[Affirmed in 20 Can, Ry. Cas, 435, [1917] A.C. 309, 35 D.L.R. 468,
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MUNICIPAL TAXATION—RAILWAY BRIDG} RAILWAY 1ANDS"—ONTARIO AS
SESSMENT AcCT,

The words, “on railway lands." in RSO, 1904, ¢, 195 = 47 (3) (the As
sessment Act), exempting certain structures and other property “on rail
way lands” from municipal assessment, include all lands in the lawiul us
and oceupation of a railway company, exclusively for railway purposes, o
incidental thereto, without reference to the title under which they may Iw
held.  [Cornwall v. Ottawa & New York Ry. Co, 30 DL 664, 52 (
S.CLR. 466, allirmed. )

Cornwall v. Ottawa & New York Ry, Co., 20 Can. Ry, Cas. 435, [1917
A.C. 0, 35 DL 46s

an

ASSESSMENT OF OWNER OF EAND —OCCUPANT—PURCIHASER

A purchaser of Crown lunds entitled to possession thereof, the title re-
maining in the Crown until completion of payvment, is assessable as the
equitable owner and occupant of the land.  [Southern Alta. Land Co. v
MeLean, 20 DL, 403, 53 Can, S.CR 151 Smith v, Vermilion Hills, 20
DL 114, 49 Can. S.CR. 563, aflirmed in 30 D.L.R. 83, [1916] 2 A.C. H6h,
followed. |

Grand Trank Pacific Ry, Co, v, Calgary, 21 Can. Ry, (

as, 200, 55 Can.
S.CLR. 104, 36 DR, B8,

ASSESSMENT OF RAILWAYS SUPERSTRUCTURE."”

Ihe “superstructure”™ of a railway, within the meaning of an asses
ment statute (Con. Ovd, NOWUTL 1898, e, 71, 5 30, includes that which con
stitutes the line of railway, such as the ties, rails, bridges, eulverts, plat
forms, et bt not the huildings thercon | Re C.IR. and Macleod
Ferr. LR, 192, 2 Can. Ry. Cas, 203, followed

Grand Trunk Pacific Ry, Co. v, Calgary, 21 Can. Ry. Cas. 200,
S.CR. 104, 36 D.LR, 538,

B

o0 Can

EXPRESS AND THLEPHONE COMPANIES FINANCIAL INSTITUTIONS.”

Neither an express nor a telegraph company can be elassed as “a hank,

loan company or financial institution™ within the meaning of =, 302 (2) of
the Towns Aet (Sask., providing the mode of their

assessment for tax
ation,

Can. Northern Fxpress Co. v, Rosthern: Can. Northern Telegraph Co. v
Rosthern, 23 DL G4, 8 Sask, LR, 285, 8 W.R. 1181, 31 W.L.R. 868.

EXEMPTION—RAILWAY PROPERTIES—-WHAT ARE - LAND,

Lands acquired by a vailway company for railway purposes, contingent
upon the approval of the plans by the Minister of Railways, are not, until
definitely appropriated as part of the railway and taken from other nuses
“properties and assets which form part or are nsed in conneetion with its
railway,” so as to be exempt from taxation under clause 13 (e), e 3, B,
statutes 1910, [ See annotation 11 D.L.R. 66.]

Can. Northern Pacific Ry, Co. v. New Westminster, 36 D.J.R. 505,
[1017] A.C. 602

[ Followed in Can. Northern Pacific Ry, Co. v. Kelowna, 44 D.L.R. 815, 3
W.W.R. 845.

EXEMPTION—RAILWAY PROPERTIES—\WHAT ARE RAILWAY LANDS,

Lands acquired by the plaintiff railway company cannot be said to form
part of the railway, nor can they be classed as lands used in connection
with the operation of the railway, so as to be exempt from taxation under
clause 13 (e), ¢. 3, B.C. statutes 1910, until plans of these lands have
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hwen filed, or submitted for approval, by the Minister of Railways.  [Can
Northern Pacific Ry, Co, v. New Westminster, 36 D.LR, 505, [1917] AC
602, followed.  See also Canadian Northern Pacifiec Ry, Co. v, Vernon, 44
DR, 317,

Canadian Northern Pacific Ry, Co. v. Kelowna, 44 DR, 315, 3 WW.R

bR

RAILWAY PROPERTY W aar 15 EXEMPTION FROM TANATION <= EVIDENCE A8
TO US}

The plaintiff company having led evidence, defining and fixing a right
of way so as prima facie to bring it within the exemption fixed by (cluuse
13 (e) e 3, B.C Statutes 19100 the agreement hetween the plaintitt and
the Provinee of British Columbia It is ineumbent upon a corporation
seeking to tax a portion of such right of-way to establish that such por
tion, declared to be exempt, was in use for other than railway purposes,
|Canadian Northern Pacitic Ry, Co. v, New Westminster (19150, 25 DLR
2N, 22 O 247, (1007 36 DL G045, (1917 ] AL 602 Canadian North
ern Pacifie Ry, Co. v Relowna, 44 DL 315, referred to.]

Canadian Northern Pacitic Ry, Co. v, Vernon, 4 D.LR. 3

VOLUNTARY PAYMENT  RECOVERING BACK

A taxpayer who voluntarily pays tuxes without protest, in the abhsence
of any attempt to collect by distress or threat of distress, cannot recover
hack the amount so puid

New York & Ottawa Ry, Co. v, Cornwall, 16 Can. By, Cas. 403, 29 O.LR,
122, 15 D.L.R. 433

WHAT PAXABLE~<INTERNATIONAL BRIDGE

Fhat portion of an international bridge lying within the Provinee ot
Ontario is subject to taxation as real property under s, 2, subx, 7 (d) ol
o 20 of the Assessment Aet, 4 Edw, VIL (Ont.), RS.0. 1914, c. 195,
declaring that real property shall include “all buildings, or any part of
ey building, and all structares”  [Belleville & Prince Edward Bridge

15 UL R 174, and Ningara Falls Suspension Bridge
Garduoer, 2 CR 104, followed. |

New York & Ottawa Ry, Co. v, Cornwall, 16 Can. Ry, Cas. 403, 20 O.L.R.

22,15 DR, 433,

Foisorc rton—MUNICIPAL MATTERS—REview,

Whether property is subject to taxation is, under =<, 17 (3) and 51 of
the Ontario Railway and Municipal Board Aet, 6 Edw, VL e 31,3 & 4
Geo, Voe 37, RSO DI0TE, e 186, conferving anthority on the Railway and
Mlunicipal Board, a question exclusively within its  jurisdietion, which
cunnot be determined by the Courts in the first instance, but only by way
of appeal in the manner pointed out by the Aet Ihe Ontario Railway
and Municipal Board is clothed by ss, 17 (3) and 51 of the Ontario Rail
way and Municipal Board Aet, 6 Kdw, VIL e 31, 3 & 4 Geo. V., ¢, R.8.0
1014, ¢ 186, with exclusive jurisdiction to determine whether or not prop
erty is subject to taxation. Apart from any right to bring an action for
money illegally exacted as and for taxes, the Ontario Courts have no juris
diction to grant a declaratory judgment or an injunction to restrain the
enforcement of an assessment, since, under ¢. 31 of the Ontario Railway and
Municipal Board Act, 6 Edw. VIL, 3 & 4 Geo. V. ¢, 37, R8.0, 1014, ¢, 186,
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the
tions pertaining to taxation

New York & Ottawa By, Coov, Cornwall, 16 Can, Ry, Caso 4o, 20 O LR
15 DR, s

ilway and Municipul Board has exclusive jurisdiction over ques

BAWAY  PROPERTY ONTARIO  ASSESSMENT - ACT CONCLUSIVENESS  boR
FOUR YEARN,

The provisions of s, 45 of the Assessment At b Fdw, VL (Ontoy e, 20,
RSO0 1004, e 199, declaring that the amonnt of an assessment of railway
property under s 48 of the Act, as tinally made in the corrected rolls
shall stand for the following four years in respect of property ineluded in
the wssessment, relates only to the amonnt of the assessment, and not to its
vegularvity, or the jurisdiction to make it

New York & Ottawa By, Co, v, Cornwall, 16 Can. Ry, Cas, 403, 29 O.L.R
a22, 15 DR, 433

WATE® TANKS AND PLATFORMS

Water tanks and platforms are part of the superstructure of a railway
and, as such, are not assessable apart from the rondway

Grand Trunk Ry, Co, vo Port Perry, 34 CLJ, 239

[Followed in Re Can, Pac. Ry, Co. and Maclewd, 2 Can. Ry, Cas, 207))

TAXATION = EXEMPTION —PLANS OF RIGHT-OF-WAY — FILING—SANCTION 1y
MiNisten

When the plan and ook of reference sanctioned by the Minister do
not comply with the Railway Act, if there has been an approval of the
loeation of the railway and the grades and curves as shewn on the plan
it is suflicient for exemption from taxation under the Municipal Aet.  Sand
tion by the Minister under s 18 of the Act, establishes o prima facie cas
for definite approprintion and exemption, and the burden is on the munic
pality to displace such exemption, which may be done by showing the
lands still remain in use for the purpose for which they were previously
used, When land that is purchased by the company is cleared for certain
purposes in connection with the operation of the railway, and is left in that
state until such time should arvive for actunl construction, it may Iu
looked upon as a “definite appropriation” as part of the railway and ex
empt from taxation.  [Can. Northern Pacifie Ry, Co. v, New Westminster
VG602, and Can. Northern Pacifie Ry, Co. v, Kelowna, 25 BCR, 514
tollowed. |

Can, Northern Pacitie Ry, Co. v. Vernon; Can. Northern Pacitie Ry, Co
v. Armstrong, 26 B.CR, 221

EXEMrnion - RAILwWAYS— LoCAL ASSESSMENTS

mption of ruilway property from all assessments and taxation of
ind Kind, as provided by s I8 of the Railway Taxation Aet,
1000, ¢, 57, is subject to the limitation of the amending Act, 1900, ¢, 658
(CRSAL 1013, e 15 50 18), empowering municipal corporations to assess
the real property of railway companies for local improvements, the exemp.
tion, however, extending to specinl survey charges made under the Special
Survey Act (RSM. 1913, e. 182).  [Can. Northern Ry. Co. v. Winnipeg,
27 DR, 360, 26 Man., LR, 202, aftirmed. |
Can. Northern Ry. Co. v. Winnipeg, 36 D.LR, 222

every nature

MuNicean TAXES—TELEPHONE

ES AND WIRES —ILLEGALITY OF,
The municipal tax imposed by a village municipality on the telephone
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poles and wires situate in the streets of the village is illegal and cannot be

recovered,
Pierreville v. Bell Telephone Co., 23 D.L.R. 635,

ASSIGNMENT OF CLAIMS,
See Claims.
Annotation.
Assignment of Judgments. 6 Can, Ry. Cas, 479,

AWARD,

See Appeals; Expropriation

BAGGAGE

Liability for loss of baggage by transfer company, see Carriers of
Goods (B Limitation of Liability,

PERSONAL BAGUAGE—LIABILITY FOR.

Ihe plaintiff was one of fifty-four Chinamen traveling over the defend
ants' railway on one ticket purchased on their bhehalf by an employment
agent, who received the price of his passage from each of the Chinamen,
out of the wages earned by him after reaching his destination.  The plain
tiffs' baggage, consisting of personal effects and bedding, was destroyed

the burning of the bag vear, the canse of the fire heing unknown

that the contract was with each Chinaman, to carry him and hi

sufely, and that the defendants were liable in damages Held

, that the defendants having ace I the bedding as personal baggay
vere liable for it as such, and semble, that it would have heen held, under
the cireumstances, to be personal baggage, even without such aceeptance

Chan Dy Chea v. Alberta Ry Irrigation Co,, 6 Terr. L, R, 175, 1
W.LR. 371 (NW.T))

Loss oF BAGGAGE —TTOUSEHOLD EFFECTS,

(1) Only the passenger or his assignee can sue a railway company on
e dmplied contract with a passenger to carry safely his personal bag
gage arising from his having purchased a ticket for his conveyanee 2
If the action we founded in tort an shewn that the goods were
lost through the defendants’ negligence, ( « the goods, thouy
was not the passenger, could sue (3) In the absence of proof of negli
genee, the passenger can only recover for personal baggage lost, and only
on clear evidence that such were contained in the missing pieces. (4) In
the case o married woman traveling with infant children to join her
husband, the hushand’s clothing, houschold effeets and the eclothing of
grown-up daughters cannot be classed as personal haggage,

Callan v, Can. Northern Ry., 19 Man, L. 141,

LOSS OF PASSENGER'S LUGGAGE—DLIARILITY AS WAREHOUSEMEN,

I'ie defendants’ agent checked the plaintiff’s luggage in advance and sent
it on by an earlier train than that by which she traveled. The luggage
arrived at its destination before the plaintill arrived, and, four hours after
its arrival, was destroyed by fire:- leld, that, even assuming that there
was no negligence on the part of the defendants, the interval of four hours
was not suflicient to change the status of the defendants from ecarriers
to warehousemen, when they knew that the plaintiff was coming by another
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train on a later day; and the defendants were liable for the value of the
luggage, [Penton v. Grand Trunk Ry, Co., 28 ULCR 367, distinguished ;
Vinberg v. GT.R., 13 AR, (Ont.) 93; Penton v. GT.R., 28 U.CR, 376,
followed.]

Hamel v. Grand Trunk Ry, Co.. 2 OW.N, 1286

PASSENGER'S BAGGAGE—Loss
MacIntosh v. Cape Breton Ry, T K LR 142 (N.RS),
[NJURY 1O PASSENGERS' BAGGAGE LYING AT STATION - BATLEES 1O REWARD
WAREHOUSEMEN

Where passengers by railway cheeked their baggage on the day on which
ge or fault of the

they purchased their tickets, hut (without the knowle
railway company) did not begin their journey until the following day. and

their ba

ge reached their destination before them, and was injured by

an aceidental explosion, while in the baggage room of the railway com

pany, it was:—THeld, that the liahility of the company was that of gratui
tous bailee, i.e., for gross negligence only,  Definition of “gross negligence.”
Review of the authorities Aud held, upon the evidence, that the com-

pany were not guilty of gross negligencee. Semble, also, that the company
if they were to be considered as bailees for reward—warchousemen—were
not liable; they had discharged the onus of proving that the explosion was
not due to negligence

Carlisle v. Grand Trunk Ry. Co.. 13 Can, Ry. Cas, 518, 25 O.L.R. 372

INCIDENTAL POWERS OF RAILWAY COMPANY U ARRIAGE OF BAGGAGE

The earrie

ge of baggage to and from its own stations is a power fairly
incidental™ to the statutory powers of a railway company
Grand Trunk Ry. Co, v. James, 21 Can. Ry, Cas. 429, 10 Alta, LR, 100

IRADE NAME—CARRIAGE OF BAGGAGE BY RAILWAY COMPANY—INFRINGEMENT
INJUNCTION,

A railway company is entitled to the exclusive use of the trade name

hageage transfer bhusiness, and any infring

they adopt in carrying on a
ment thereupon by a third party subsequently attempting to carry on a
similar business under a similar trade name will be restrained by injune
tion. [Grand Trunk Ry, Co. v. James, D.L.R. 015, allirmed. |

Grand Trunk Ry. Co. v. James, 21 Can. Ry. Cas. 429, 20 D.L.R
Alta. L.R. 100

SKIFFS, CANOES AND ROWBOATS—LIMITATION OF LIARILITY—\W AREHOUS)
MAN

Canoes, skiffs and rowboats are not such articles of necessity or personal
convenience as are usually carried by passengers for their personal use
g [Macraw v. G.W.R., Co, LR. 6 QB. 612, ¢con
sidered.] The construction of the words, “owner’s risk,” used in r. 12
(Baggage Rules) is a matter for decision by the Courts, The Board has
power under s. 340 of the Railway Act, 1906, to sanction the limitation
of the carrier's liability to %100 in the case of baggage checked free of
charge, and the limitation is a reasonable one. The Board is not given
any jurisdiction under s. 340 to limit the carrier’s liability as a ware
houseman. [Rule 2, s. (e.), 11 and 26 (¢) of the Baggage Rules also
sonsidered. 8. 283 of the Railway Act, 1906, considered.]

Re Baggage Car Traflic Rules, 33 W.L.R. 54,

to be “bagg:
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NEGLIGENCE—LIMITATION OF Liamniny-——CHECK ROOM,

The liability of a common carrier with respect to baggage checked for
safe keeping is that of a bailee for hire, and he is liable for a loss thercof
through misdelivery notwithstanding a condition on the receipt limit

ing the liability of which the holder had no notiee,
McEvoy v. Grand Trunk By, Co. (Que., 35 DULR. 301,

CHECK ROOM -~ RECEIPT- - LIMITATION OF LIARILITY

Ihe receipt of a railway company 1o a passen delivering bag
iIts pare oftice for safe keeping, on payment of five cents, is not a con-
tract of hiring, but a merely voluntary deposit or hiring of services,
which renders the depositary or lessor liable for the loss of the deposited
articles only in case of negligence: the burden of proof of such is on
the depositing party.  One who obtains the receipt, without informing him
self of the conditions thereon limiting the company’s liability, is guilty
of negligence; and if such person is accustomed to travel on that railway
and often makes use of the parcels office, the court will presume that he
had knowledge of the conditions printed thereon

Dorion v, Grand Trunk Ry. Co., 53 Que. 8.C. 106,

BILLS OF LADING.

Anthority of agents to bind company to terms of hill of lading, see

See Carriers of Goods: Limitation of Liability; Claims

APPROVAL BY BOARD--CLAUSE INVOKED NOT APPROVED BY NONCOMPLIANCE
A clause in a bill of lading which would be, if lawful, an exception to
the general law, is hinding only after it has been approved by the Board,
Auger v. Can. Northern Quebee Ry. Co., 22 Rev. de Jur. 585,

STIPULATION AR TO NOTICE OF 1LOSS—FAILURE T0 GIVE.

A bill of lading, approved by the Board, containing a clause releasing the
carrier from liability if notice of the los is not given within four months
of & reasonable time for delivery, is hinding upon the shipper and will
har his right of recovery for a lost shipment where the required notice
is not in faet given

Drury v. Can. Pac. Ry. Co,, 48 Que, S.C. 326.

BOARD OF RAILWAY COMMISSIONERS.

See Railway Board

BONDS AND SECURITIES.

Appointment of receiver upon foreclosure, see Receivers

Bonds and debentures vespecting construetion of railways, see Railway
Subsidy
MORTGAGE BY RAILWAY COMPANY—DPOWER OF COMPANY TO MORTGAGE 1TS

ROAD,

Bickford v. Grand Junction Ry. Co, 1 Can. R. 696,

[Commented on in Canada Life Assn, Co. v 'l Mfg. Co., 26 Gr. 477;
considered in Re Farmers Loan Co., 30 O.R. 337; discussed in King v.
Alford, 9 O.R. 643: MeDougall v Lindsay Paper Mill Co,, 10 P.R. (Ont.)
247; Winnipeg & Hudson's Bay Ry. Co. v. Mann, 7 Man, L.R. 97; dis-
tinguished in Re Rockwood Elec. Div. Agr. Soc., 12 Man, LR. 661, 667;
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‘lebois v. G

followed in Chs N.W. Central Ry, Co, 9 Man.
ferred to in Bégin v. Levis County Ry. Co., 183;
v. Kenny, 16 AR (Ont.) Clarke v, Union Fire Ins, Co,
(Ont.) 161; Re Dominion Provident Assn,, 25 O.R. 619; Farrell v. C
hou Gold Mining Co., 30 N.SR. 20085 Haley v, Halifax Street Ry, Co
Can, S,CRC 48 Hutton ederal Bank, % PR, (Ont.) 568: Long v
Hancock, 12 AR, (Unt.) Re Munsie, 10 PR, (Ont.) 98: Rowland
v. Burwell, 12 PR, (Ont Foronto General Trusts v, Central Ontario
Ry. Co, 6 OLR. 1; Whiting v. Hovey, 13 AR, (Ont.) 75 Wiley v.
Ledyard, 10 PR, (Ont.) 182.)

Que. S,

RAILWAY BONDS CoONMITION PRECEDENT—CUERTIFICATE OF ENGINEER,
Quebee v, Quebee Central Ry, Co., 10 Can, S.CR. 563,

[The Privy Council allowed leave to appeal in this case, but the appeal
was settled hefore argument.|

RATLWAY BONDS—TRUST CONVEYANCE,

In virtue of the provisions of a trust conveyance, granting a first lien
privilege and mortgage upon the railway property, franchise and all ad
ditions thereto of the South-Eastern Ry. Co. and executed under the an
thority of 43 & 44 Viet, (Quesy e 49, and 44 & 45 Viet, (Que.) e 43,
the trustees of the hondholders took p sion of the railway. Tn a
tions brought against the trustees after they took possession, by the ap
pellants for the purchase price of certain cars and other rolling stock used
for operating the road, and for work done . and materials delivered to
the company after the execution of the deed of trust, but before the
trustees took possession of the railway Held, (1) affirming the judy
ments of the Court below, that the trus

s were not liable.  (2) That
the appellants lost their privilege of unpaid vendors of the ears and roll
ing stock as against the trostees, beeause such privilege cannot be exer
cised when moveables hecame immoveable by destination, as was the result
with regard to the cars and rolling stoek in this case, and the immovahle
to which the moveables are attached is in the possession of a third party
or is hypothecated,  Art, 2017, C.C, (Que.) (3) But, even considered as
moveables, such cars and rolling stock became affected and charged by
virtue of the statute and mortgage made thereunder, as security to the
bondholders, with right of priority over all other creditors, including the
privileged unpaid vendors. Per Gwynne, J., that the appellants might be
entitled to an equitable decree, framed with due regard to the other neces
sary appropriations of the income in accordance with the provisions of
the trust indenture, authorizing the payment by the trustees “of all legal
claims arising from the operation of the railway, including damages
caused by aceidents and all other charges,” hut sueh a deeree conld not he
made in the present action. Per Stro

i Quaere—Whether the principle
as to the applicability of current earnings to current expenses, incurred
either whilst or before a railway comes under the control of the court hy
heing placed at the instance of mortgagees in the hands of a receiver in
prefercnce to mortgage ereditors whose security has priority of date over
the obligation thus incurred for working expenses should be adopted hy
Courts in this country. Mont. L.R. ¢ Q.B. 77, reversing Mont. L.R.
3 R, 238, affirmed.

Wallbridge v. Farwell, Ontario Car & Foundry Co. v. Farwell, 18 Can
SCR. 1.

[Applied in Ahearn & Soper v. New York Trust Co., 42 Can. S.C.R.
270: followed in Connolly v. Montreal P. & T. Ry. Co., 22 Que. S.C. 340;

Lainé v, Béland, 26 Can, S.C.R. 429; referred to in Bank of Montreal v.
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Kirkpatrick, 2 O.L.R. 113; applied in Ahearn & Soper v. New York Trust
3: relied on in Leonard v, Willard, 23 Que. 8.C. 489.]

Co, 18 Que. K.B H

MORTGAGE OF RAILWAY BONDS AS SECURITY FOR ADVANCES

W., having agreed to advance money to a railway company for comple
u recital that

tion of its road, an agreement was executed by which, aft
W, had so a sl and that a bank had undertaken to discount W.'s notes
indorsed by E. to enable W. to procure the money to be advanced, the

railway company appointed said bank its attorney irrevocable, in case the

company should fail to repay the advances as agreed, to receive the bonds

of the company (on which W, held seeurity) from a trust company, with
shich they were ted, and sell the same to the hest advanta apply
ing the proceeds as set out in the agreement, The railway company did

not repay W. as agreed, and the hank obtained the honds from the trust

company, and having threatened to sell the same, the company, by its
manager, wrote to K. & W, a letter requesting that the sale be not car
ried out, but that the bank should substitute K. & W. as the attorney
provision in the afore
I agreement, and if that were done, the company agreed that E. & W

vid
vl absolute right to sell the honds for the price and

irrevocable of the company for such sale, under a

hould have the sole
tin the interest of all concerned and

n the manner they should deem

ipply the proceeds inoa specified manner, and also agreed to do certain
ther thing to further secure the

1. & W.oagreed to this, and extended the time for payvment of their elaim

repayment of the moneys advanced

id made further advances, and, as the lastomentioned agreement author
term At the

I, they rehypothecated the bonds to the hank on certain

spiration of the extended time the railway company again made default

in payment, and notice was given them by the hank that the honds would
be sold unless the debt was paid on s certain day named ;. the compan
then brought an action to have such sale restrained Held, atlirmi
the ision of the Supreme Court of Nova Seotin, that the hank and E. &
\ ere respectively first and second incumbrancers of the bonds, being 1
U intents and purposes mortgagees, and not trust of the company in

respect thereof, and there was no rule of equity forbidding the bank t

ell or K. & W, to purchase under that sale Held, further, that if E, &
W, should purehase at such sale, they would become absolute holders of
the bonds, and not linble to he redeemed by the company Held, al
that the dealing by the hank with the bonds was authorized hy the Ban
ing Aet, 23 NSR 172, aflirmed

Vova Seotin Central Ry, Co, v, Halifax Banking Co. (1892), 21 Can

OPPOSITION A FIN DE CHARGE —PLEDGE

he respondent obtuined against the Montreal & Sorel Ry, Co. a judg
sedd wowrit of vendi

ment for the sum of $675 and costs and having can
tioni exponas to issue against the railway property of the Montreal &
Sorel Ry., the appellants, who were in possession and working the railway

claimed under a certain agreement in writing to be entitled to retain
possession of the railway property pledged to them for the disbursements
they had made on it, and filed an opposition & fin de charge for the sum
of $35,000 in the hands of the sheriff.  The respondent contested the op
position.  The agreement relied on by the appellant company, was entered
into between the Montreal & Sorel Ry. and the appellant company, and
stated amongst other things that “the Montreal and Sorel Railway Com

pany was burthened with debts and had neither money nor eredit to place
the road in running order, ete.” The amount elaimed for dishursements,
ete, was over $35,000. The Superior Court, whose judgment was af
firmed by the Court of Queen’s Beneh for Lower Canada, dismissed the
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opposition & fin de charge. On appeal to the Supreme Court the respondent
moved to quash the appeal on the ground that the amount of the original
indgment was the only matter in controversy and was insuflicient in
tmount to give jurisdiction to the Court I'he Court without deciding the
question of jurisdietion heard the appenl on the merits, and it was:—Held
(1) That such an agreement must he deemed in law to have been mads
with intent to defraud and was void as to the anterior ereditors of the
Montreal & Sorel Ry, Co. (2)
pled

Ihat as the agreement granting the lien or
affected immovable property and had not heen

registered it wa
void against the anterior ereditors of the Montreal & Sorel Ry, Co. [ Arts
1977, 2005, 2004, C.C. (Queay ] (3 That Art, 419, C.C. (Que.) does not
give to a ple

ee of an immovable who has not registered his deed a
right of retention as

gninst the pledger’s execntion creditors for the pay
ment of his disbursements on the property pledged, but the pledgee’s rem
edy is by an opposition & fin de conserver to be paid out of the proce
of the judicial sale. Art. 1972, C.C. (Que

Great Eastern Ry, Co, v. Lambe, 21 Can. S(

DEBENTURES —SECURITY —HYPOTHEC TO TRUST COMPANY—1IOLDER OF cot

'ONs EXCLUSIVE RIGHT OF ACTION IN TRUSTES

The holder of coupons is bound by conditions in the debentures to which
they had been attached bhoth as to payment and the mode of recovering

e same: he is, therefore, in the same position as the owner of the de

wnture before the coupons were detached and, in the present case, is, like
vid owner, subject to a condition of a deed by which the real

w railway company issuing the debentures were hypotheeated as security

estate of
1)

tor their payment, namel that trustee should have the exclusive

right of enforcing payment hoth of eapital and interest, and, the Legisla
ure having passed an Act to ratify thé contract hetween the

.wmluuny
md the trustee, an action taken in the name of the holder of eonpons,
ven when the same were payable to hearer, was not well founded and
18 dismissed

Levis Connty Ry, Co. v, Foutaine, 13 Oue. KB, 523
IRUST  DEED- - REGISTRATION e stey ALARY — PRESCRIPTION —SALARY

OF DIRECTOR - PRIVILEGE OF BONDHOLDER

Ihe deposit of o tn deed Ty ! W company with the Secretary of

State and notice thereof given in the Canada Gazette s required by s

Woof 51 Viet, ¢, 29 thisties the requiren
th respect to registration.  (2) The |

everal trustees of a railway company as collateral

wnts of Title XV C.C. (Que.)

olding of a railway

nd by one
ecurity for the

avment of salary to such trustees is an interruption of preseription under
Art. 2260 C.C, (Que from the time it was deposited with such troste
] 1 The power of the Parlinment of Cannda to legislate upon the subject
| f orailways extends to civil rights arising out of, or relating to, such
l dlways, (40 A cestui gque trast ennnot act as trastee for his own trustee
nd recover remuneration for h ervices as such i A director of a
’ mpany is not entitled to any remuneration for his services, without a
resolution of the shareholders anthorizing the sanw 6y The failure on

he part of a bondholder to deposit his |
he hands

Railway Aet, deprives him of any privik

wing bought in open market, the creditor
Can, Ry. L. Dig.—1,

a named trustee in complinnee with the terms of
f arrangement, duly confirmed by the Court under the

onds within a certain period, In
a scheme

provisions of the

ge attached to his bonds, and he
nust be ranked only with the unsecured ereditors, (7)
weir way into the hands of a ereditor as

Where bonds find
v mere pledge for his debt, not
can oply recover the amount of
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his debt and not the face value of the honds 81 Leave to amend under
rule 86 of the practice of the Court hecomes null and void if not acted
npon within the period fixed for the purpose. () Under the law of th

provinee of Quebee a hypothee cannot be acquired hy the registration of a
the immoveables of a person notoriously insolvent at the

judgment
time of such registration
Under the facts of this ease, trustees under a debenture holder’s trust deed

to the prejudice of existing creditors (10

rified in preference to all other ered

vere held to be entitled to be inden
itors ont of the trust property, for all costs, damages and expenses in-

enrred by them in the performance of the trust | Re Aceles Limited
(1002 17 1L 786, referved to.]  (11) The word “approved” written
w o the debtor upon an account against him, and dated, will not suflice to
revive the debt already preseribed under the provisions of Art, 2267 C(
(3

Roval Trust Co. v. Atlantic & Lake Superior Ry, Co., 13 Can. Ex. 42

SALE OF SECURITIES —RIGHT-0F-WAY  (LAIMS—LEGAL EXPENSES INCURRED
IN SETTLEMENT

Ihe plaintiffs sold the defendants stock and bonds of the P. & 1. Ry
with an agrecment in writing which contained a clause stipulating

f paying a further

Co
v condition that the vendees might declare the option
of $30,000 in addition to the price of sale, in consideration of which
Co., exeept cer

sum
the vendors agreed to pay all the debts of the . & 1. Ry
tain specially mentioned claims, some of which were in respect of settle-
cement was as fol

ment for the right-of-way, The final clanse of th
lows \fter two years from the date hereof the M. 8. Ry. Co,, will
assume the obligation of settling any right of way claims which the
vendors may not previously have heen called upon to settle and will eon
tribute $5,000 towards the settlement of any such claims which the vendors
n to settle within the said two years. Any part of

may be called uy
the said sum not =o expended in said two years or required by the pur

chasers so to be, shall be paid over to the vendors at the end of the said
period, it being understood that the purchasers will not stir up or suggest

claims heing made.”  The vendees exercised the option and paid the $30.000
to the vendors who reserved their right to any portion of the £5,000 to b
contributed towards settlement of the right-of-way eclaims which might
not to be expended during the two vears,  An unsettled claim for right-of
way, in dispute at the time of the agreement was, subsequently, settled by
the vendors within the two years,  The question arose as to whether or
not this claim, then known to exist, and legal expenses connected there
obliged to discharge in consider
XL

with was a debt which the vendors w
extra %30,000 o paid to them, and whether or not the

ition of the
wis to be contributed only in respect of right of way claims arising after
the date of the agreement Held, aflirming the judgment appealed from
cement must be construed as bheing con

(16 Que. KB, 77), that the ag
trolled by the provisions of the last clause thereof; that said last clans
was not inconsistent with the previous cluuses of the agreement, and
that the vendees were hound to contribute to the payment of such claims
and legal expenses in respect of the right-of-way to the extent of the
£5.000 mentioned in the last clause,

Montreal Street Ry, Co. v. Montreal Construction Co., 38 Can, S.C.R

122,

BoNDS PLEDGED AS COLLATERAL SPCURITY—RIGATS OF PLEDGER —Boxp
HOLDERS,
The pledgee of the bonds of a railway company, deposited with him as
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seeurity for the payment of advances to the company, cannot use them as
i he were a holder for value, and is not a hondholder within the meaning
of the Ruilway Aet. 1903, <<, 111, 116, He cannot, therefore, eause them
to be registered in his name, nor in that of parties to whom he has trans
ferred them: nor deal with them as if they were his property, eg., by de
taching conpons thereirom, o as to change their appearance and reduce
the extent of their nominal valoe

Atlantic & Lake Superior Ry, Co. v. De Galindez, 14 Que, K.B. 161

MORTGAGE—WORKING EXPENDITURES — L1EN— Pliorivies

Ihe Railway Aect, 1888, after providing that a railway may sccure its
debentures by a mortgage

upon the whole of such property, assets, rents
and revenues of the company as are deseribed in the mortgage, provides

that such rents and revenues shall be subject in the first instance
to the payment of the working «

nditure of the railway. By the Rail
way Act, 1903, the lien is enlarged to apply to the property and assets

of the company, in addition to its rents and revenues, A mortgage by the
defendants, made in 1897, was foreclosed and the property sold, the pro
ceeds beir

paid into Court. In a elaim for a lien thereon in priority to
the mortgagee for working expenditure made after the commencement of
the Act of 1903 :—Held, that the len under the Act of 1903 was not re

troactive, and that as the lien under the Act of 1888 was limited to rents
and revenues, and did not apply to the fund in Court, the claim should e
dizallowed.

Barnhill v. Hampton & Saint Martins Ry, Co., 3 N.IB. Eq. 371,

CONVEYANCE IN TRUST FOR BONDHOLDERS—INSURANCE MONEY,

Defendant company conve

ved to a trust company, in trust for bondhold
ers, all rights aeerued or thereafter to acerue to the company Held,
that the conveyance covered a sum of money paid by an insurance com-
pany to their agent, and that the money in the hands of the agent was
not subject to garnishee process at the instance of a judgment ereditor
of the company.  Also that, as against an attaching ereditor, the equit
able title of the trust company was perfeet without notice, and, therefore
there was no fund upon which the attachment could operate,  Per Drys

dale, J.: The mere circumstance that insurers doing husiness outside the
jurisdiction of the Court send m

v to their agent within the jurisdiction
with instruetions to pay it to the defendant company, imposes no liability
on the part of the agent to the defendant, in the absence of assent on th
part of the agent to pay the money in accordance with the instructions
received,  The plaintift in sueh ease is not. within the provisions of Ordi
nanee 43, rule 1, and has no right to the money in question,

Terrell v. Port Hood Richmond Ry, & Coal Co, 45 N.N.R. 300,

COLLATERAL SECURITIES ~RAILWAY BONDS — BANK—POWER OF SALF

As collateral security to a promissory note the makers deposited with a
hank certain railway bonds, and, by memorandum of hypothecation, an
thorized the bank, upon defanlt, “from time to time to sell the said
securities « .« hy giving 15 days' notice in one daily paper published
in the city of Ottawa . . . with power to the bank to buy in and rvesell
without being liable for any loss oceusioned thereby.”  Default having
been made, notice of intention to sell was duly published, and, pursuant
to the notice, the honds were offered for sale at public auction, after two

postponements at the request of the pledgors, hut no sale was made for
want of bidders.  The bank afterwards made a private sale of the honds
without any further advertisement:—Ileld, that the words “by giving” in
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the memorandum were equivalent to “after giving” or “first giving” or
giving,” and the condition of publication of the notice having been per
formed, the power to sell arose and might be exercised afterwards without
a fresh notice:—Held, also, that there was nothing upon the evidence to
shew that the purchasers were not bona fide purchasers for value o
that they had any reason to suppose that the bank were not authorized
to sell; and under these cireumstances the construction of the power of
sale should not be strained against the purchasers

loronto General Trusts Corp. v. Central Ontario Ry, Co, 3
Cas, 344, 7 O GGO

| Reversed in 4 Can. Ry. Cas. 350, 10 OLR. 47, which see below.]

COLLATERAL SECURITIES —RAILWAY BONDS—BANK—POWER OF SALY
As collateral security to a promissory note, the makers deposited with a
hank 300 railway bonds, and, by a memorandum of hypothecation, author
ized the bank, upon default, “from time to time to sell the said seeurities
by giving 15 days’ notice in one daily paper published in tl
city of Ottawa ., . . with power to the bank to buy in and resell with
ont heing liable for any loss oceasioned therehy”:—Held, reversing the
judgment of Street, J. (7 OLR, 660, 3 Can. Ry, Cas, 344), Osler, J.\
dissenting, that the power was to sell hy anction, and that the hank had

e

no power to sell hy private contraet Semble, that, even if there was

power to sell by private contract, the sale made to the respondents conld

not, upon the evidence as to the methods adopted, he supported, they

wing notice that the bank held the honds as pledge
Toronto General Trusts Corp. v. Central Ontario Ry, (
Cas. 359, 10 O.L.R. 347
DAILWAY MORTGAGE BONDS I NTEREST COUPONS —~ARREAR REAL prorerny
LIMITATION ACT
The restrictions placed upon the right er arrears of interest
charged upon land imposed by s<. 17, 24 of the Real Property Limitation
\et, IS0, 1807, ¢ 133, are not applicable to the ease of coupons for the
pavment of interest on railway mortgage bonds, which are secured by
mortgage deeds of trust he conpons are, in effect, docnments under seal
bond under seal containing a covenant for payvment of the coupons
ind they, therefore, paurtake of the nature of a x5 ty, and are good
for at least twenty year
| nto General Trusts Corp. v. Central Ontavio Ry, Coo et oal, 3 G
Ry. Cas, 339, 6 OL.R 544
Allirmed in 8 OLR, 604, 7 Can, Ry, Cas. 70.]

INTEREST—ARREARS — FORECLOSURE-—LIMITATION OF ACTIONS,

Bonds under seal issued by a railway company contained a covenant to
pauy half-yvearly instalments of interest evidenced by attached coupons, and
payment of principal and interest was secured by a morty of the under
taking, which also contained a covenant to pay Held, in foreclosure pro
ceedings upon this mort ¢, that the interest being a eeinlty debt and
the mortgaged undertaking consisting in part of realty and in part of per
sonalty not subject to division, the holders of coupons, whether attached
to the bonds or detached therefrom. were entitled to rank for all instal
ments which had fallen due within twenty years, and not merely for thos
which had fallen due within six years, Judgment of Boyd, ., 6 O.L.I

3 Can. Ry. Cas, 339, aflirmed Held, also, that even if the case were
dealt with upon the footing of the mortgage being one of realty only, there
was the right to rank, for there were no subsequent encumbrancers, and
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there had been shortly before the elaims were tiled a valid acknow ledoment
by the company of liability for all the interest in guestion

Toronto General Trusts Corp. v. Central Ontario Ry, Co,, 4 Can. Ry
Cas. 70, 8 O.L.R. 604
Boxpnorpers—1anr 1o vore - Scork o)

A provineial Aet applicable to the honds of a railway company provided
that, “In the event at any time of the interest upon the bonds vemainin
unpaid and owing, then at the next ensuing general annual meeting «
the said company all holders of honds shall have and posse the san
rights and privileges and qualifications for divectors and for voting as ar
attached to sharcholders” Held, that the hond rs" right to vote might
be exercised at any time when interest wa noarrear ml was not r
stricted to the one general annual meeting next after the inter fell into
arrear Held, also, Osler and Maclaren, JJ.A, dissenting, that each
bondholder had one vote for every $100 of his bond, the sharves heing $100
shares Held, per Osler and Maclaren, JLAL that each bondholder
as many votes as he had bonds and no more

Weddell et al. v. Ritehie et al,, 4 Can. Ry, Cas. 347, 10 OLR. 5
REGULARITY OF ISSUE—RIGHTS OF BONDIOLDERS

\ railway company and its ereditors exercish rights are est !
from setting up irregularities in the is-u f wls against tr
for bondholders who had no reason to wet 1

Veillenx v, Atlantic & Lake Super ty. Co. et al, 12 Can, Ry. (
01, 39 Que, S.C. 127
Prence or rocovorives- 1" 10 RIGITS OF CREDITORS

B., who was the pr W owner of the 8 E. Ry, Co. was in the habit
of mingling the moneys of the company with his own.  He bought
motives, which were delivered to, and used openl and publicely t
railway company as their own property for several year In Januar
and Mav, 1883, B, hy ments son cing prive old, with the o
lition to deliver on demand, ten of these locomotive engines to F, et al
the appellants, to wantee them against an endorsement of his notes fo
530,000, but reserved the right, on payment of said notes or any renewal
thereof, to have I locomotives redelivered to him I3, having hecon
insolvent, F, et al., by their action directed against B, the S, E. Ry, Co
ind R, et al, trustees of the company, under 4344 Viet, e, 49 (Que
ished for the delivery of the locomotives, which were at the time in th
open possession of the 8, K, Ry. Co, unless the defendants paid the
amount of their debt. B, did not plea The 8. E. Ry. Co, and R, et al.,
as trustees, pleaded a general denial, and during the proceedings O, filed
an intervention, alleging he was a jundgment ereditor of B., notoriously
insolvent at the time of making the alleged sale to F. et al Held
aflivming the judgment of the Court hele that the transaction with B
only amounted to a pledge not accompanied by delivery, and, therefore
F. et al. were not entitled to the possession of the locomotives as against
creditors of the company, and that in any case they were not entitled to
the property as ainst. 'L, a judgment ereditor of B., an insolvent.,
Mont. L.R. 2 Q.B. 332, allirmed

Fairbanks v. Barlow, 14 Can. Ry. Ca T

[Followed in Vassal v. Salvas, 5 Que. Q.B

Boxps—CoUuPoNs—ASSIGNMENT

McKenzie v. Montreal & City of Ottawa Ry. Co,, 20 U.C.C.P.

156.]
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DULIVERY OF BONGS AND SECURITIES

Declaration on a bond whereby defendants covenanted to pay R, o the
holder, at, &e., £200, on &e., and interest thereon seminnnually on the de
livery at the Gore Bank of the warrants therefor to the bond annexed, and
thot the plaintiffs became the holders, and have always been ready and
witling to deliver said warrants at, &e.. hut £12 for iterest is now due
Held, bad, in not averring an actua! delivery of, or an offer to deliver, the
warrants at the bank

Oshorne et al. v, Preston & Berlin Ry, Co., 9 U.C.C.P, 241,

P'RESENTMENT OF BONDS FOR PAYMENT

MeDonald v, Great Western Ry, Co,, 21 U.C.Q.1B. 223,

MORTGAGE—DBENEFICIAL oW NER - LIABILITY ON COVENANTS,

National Trust Co. v. Brantios ] Street Ry, Co, 4 DR 301, 3 O.W.N
1615

|'The ease involved other questions upon which ew trinl was granted
11 D.L.R, 837, 4 O.W.N, 1341,

BoNbionprgs Moricaues SALE OF RAILWAY BY RECEIVER — DIstiint
FION OF PROCEEDS OF SALE ~CONFLICTING CLAMsS - PRIORITIES—LIENS
OF BONDHOLDERS CLAIM TO LIFNS BY HOLDERS OF DETACHED COUPONS
TRANSFER OF COUPONS  PURBCIHASE OB SATISFACTION—PRESERVATION
OF LIEN—EXCIHANGE OF BONDS OF FIRST ISSUE FOR SECOND 1SSUE—AGRE!
MENT FOR EXCHANGE PROCURED BY MISREPRESENTATION l:l LIEF ny
RESCISSION OR REINSTATEMENT—OPERATION OF MORTGAGE UPON RAU
WAY AFTERW.ARDS ACQUIRED- ~RENTAL—CHARGE ON LANDS—DISCHARGE,
I'rusts & Guarantee Co, v, Grand Valley Ry. Co,, 44 O.L.R, 398,

BONUS,

See Railway Subsidy,

BOX CARS.

See Cars.

BRAKEMAN.

gnals and Warnings, Employees.

BRANCH LINES AND SIDINGS.
As a work for general benefit of Canada, see Constitutional Law; Ex-

propriation
Limitation of actions for dumages for removal of siding, see Limitation

of Actions
Jurisdiction of Board to order establishment of sidings, see Railway

Bourd

Brascun piNes—Cazxapiany Pacirie Ry, Cots CHARTER —LIMITATION OF
TIM}

I'he charter of the Canadian Pacific Ry, Co., 44 Viet. e. 1 (D.), and
schedules thereto appended imposes limitations neither as to time no
point of departure in respect of the construction of hranch lines; ~they
may be constructed from any point of the main line of the Canadian Pacitic
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iy, between Callender Station and the Pacific seaboard, subject merely to
aulations as to approval of location, plans, ete, and withow
oncerning an ap

the existing re;

the necessity of any further legi
plication to the Board for the approval of deviations from plans of a pro
Railway Act, 1903, it is competent for
ion of time to be taken by the said

slation.  On a reference

' branch line, under s, 43 of the
shjections as to the expiration of lim
Bourd, of its own motion, or by any interested party

Re Branch Lines C.7. R, Can, Pae, Ry, Coo v, James Bay Ry, Co,, 36 Can
NCR. 42,
Explained in Montreal & Southern Counties Ry. Co. v. Woodrow, 11 Que

52,

EXTENSION OF SIDING INTO PRIVATE PROPERTY.

A spur track connected the main line of the C.N.R. with private prop
rty.  This spur track or siding was constructed, under an agreement In
ween the railway company and the private owners, by the latter whao
vere also to pay annual compensation for the use the the railway com
iy having a right to use the siding for shunting. The railway desired to

mtinue the siding so as to reach the property of 8., and in order to do
<o b to eross the land of B, An order was made by the Board giving
ve to extend the track across BUs land and authorizing the expropriation
{a strip of B's land for the purpose:—Held, that the extension of th
<iding was within the purview of the Railway Act, and that the Board had
power to make the order under ss, 221, 222, 223 their order concluded the

itter until it was reversed on appeal; and it was not open to a Judge
spon an application by the railway company under s. 217 for a warrant for
immediate possession, to consider whether the right was disputable:;—
Held, however, that the company had not made out a rvight to the warrant
mder the terms of = 217,

Re Cane Northern Ry, Cooand Blackwoods, 15 W.LR, 454,

Braxcn piNg - ~CoNTINUOUS ROUTE INTERCHANGE OF TRAFFIC

Ihe G
vith that of the C.P.R. Co; both companies having terminal facilities in

TR, Co. constructed a branch line connecting its line of railway

the vity of London and no other connection at or near London, except this

wanch.  The LR, Co. refused to interch traflic by means of sueh
ranch line, elaiming that, in the division of
v this braneh by the two companies, a larger portion should he assigned to
them than would be a fair remuneration for the service to he renderved in
ransporting cars over this branch and its London terminal lines and load
ng and wnloading them:—Held, that the G.T.R, Co. was obliged to furnish
tor the carriage over its proportion of the continuous line (formed hy this
ranch with the line of the C.P.R. Co.), and for the receipt and delivery of
such traflic and for the loading and unloading of cars for the purpose, th

es for tratlic interch

same I
transferred to or hy it at distant points of the C.P.R. system, and that the
ortionment of rates should be deemed to be made on this bgsis that the
division hetween the railway companies of the joint rates for traflic thus
interchanged should be made upon the principle of giving reasonable com
pensation fer the services and facilities furnished by the respective com
panies in respect of the particular traflic thus interchanged, and not by
reference to the magnitude of the business of one company or the other at
particular points or the respective advantages which each can offer to the
other there, or a comparison of the loss which the one is likely to sustain
with the gain likely to accrue to the other from the giving of the facilities
which the law requires, Upon appeal to the Supreme Court of Canada:—

ilities as in respect of traflic passing over its own lines only o
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i BRANCH

Held (1), that the Board had authority under the Railway Act, 1003, and
253, 266, 267, 271, to make the order in questio

particularly under ss. 253,
under the circumstances in this case.  (2) That ss. 266, 267 of the Railway

Act, 1903, are applicable under the circnmstances of this case where one amd
the same through rate is charged to and from all points within the district
Iving in and about city of London to which the order applies (3
I'hat the order appealed from does not involve the obtaining by the ( P.R

Co. of the use of the tracks, station or tation grounds of the GUIR, Co,

London, for which the G Co, should obtain compensation under ti

Aet, 1903, and particularly under s 137, (4) That the Board was
ot “hound as a matter of law™ to take into consideration, in estimating

W
the remuneration or compensation to he allowed to the GITUR Cooin con
seqquence of or for what was required of that company by the said order

(i) The magnitude of the husiness of the GTR. Co. at London as com
pared with that of the C.P.R. Co. at that point: (b the comparative ad
vantages which each of the said two companies can offer to the other ther
a comparison of the loss which one company is likely to sustain wit

(¢)
the gain likeiy to acerue to the other company from the giving of thes
fucilities which the law requires: () the amount which may have been ex
pended by the GUILR. Co. in the acquisition of its terminal facilities a
London or the value of its investments therein, otherwise than as eviden

of the fair value of the service to he rendered and of the use of the facilitic
to be afforded under the said order,
Grand Trunk Ry. Co. v. Can, Pac. Ry, Co. and London (London Inter
witching case), 6 Can. Ry. Cas, 327
[Aflirmed in 13 Can. Ry, Cas. 4355 followed in Can, Manufacturers’ Assn
v. Can. Freight Assn., 7 Can. Ry, Cas. 303: Thorold v. Grand Trank et
24 Can, Ry, Cas, 21: Gillies Bros, and Grand Trunk Ry, Co, y

. Co, 18 Can. Ry, Cas, 441 Re Interswitching Service, 24 Can

Ry. Cas, 324,

OPERATION ALONG HIGHWAY—STREET DATEWAY—LEAVE OF MUNICIPALITY

Ihe NSt Co& T Ry, Cooapplied to the Board for leave to eross certain
streets in the town of Thorold by a branch line already aunthorized hy the
Board, The municipality contended that the applicants’ railway is a strect
railway or tramway, or operated as such, and that, under the Railway Act
1903, 5. 184, the leave of the municipality must be obtained hy by-law In
fore a street railway or tramway ean cross its strects Held, upon the ey
dence, that the proposed branch line is not a street railway or tramwa)
md that = 184 only applies to operation along highways and not to cross
ings thereof,

e Niagara, St. Catharines & Toronto Ry. Co. (Thorold Street Cross

ings), 6 Can. Ry. Cas. 145.

PROVINCIAL RAILWAY—AUTHORITY OF THE BoARD,

B. & Sons applied to the Board for an order directing the I, & D, Strect
Ry. Co. (incorporated by the Legislature of Ontario) to construct and
maintain a siding from their railway to the premises of the applicants
Held, that the application must be refused, as the Board had no jurisdic
tion over a provincial railway, and no power to make an ordér for the
construction of a siding by it,

Bertram v, Hamilton & Dundas Street Ry. Co., 6 Can. Ry. Cas. 158,

TRAFFIC ACCOMMODATION—RESTORING CONNECTIONS
On an application to the Board under the Railway Aect, 1903, for a
direction that a railway company should replace a siding, where traffi
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o

facilities had been formerly provided for the respondents with connections
upon their lands, and for other approprizte relief for such purposes
Held, that, under the circumstances, the Beard had jurisdiction to make an
order directing the railway company to restore the spurtrack facilities
formerly enjoyed by the applicants for the earriage despateh and receipt
of freight in carloads over, to and from the line of railway

Can. Northern Ry. Co. v. Robinson, 6 Can, Ry. Cas. 101, 37 Can, S.C.R
541,

[See 11 ( Ry. Cas. 280, 19 Man. L.R. 300, 11 Can. Ry. Cas. 304, 13
Can. S.C.R. 387, 13 Can. Ry. Cas, 412, [1911] A.C. 739, 14 Can. By, Ca
281, 5 D.LR. 716, followed in Dominion Transportation Co. v, Algoma
Central v. Hudson Bay Ry. Co., 17 Can, Ry, CUas, 422.)

IEACK FACHAITHES  DAMAGES FOR REFUSAL TO SUPPLY —LIMITATION OF A¢

TION,

Action tor damages for taking away spur-drack facilities forn en
joved, and refusing to rvestore same for plaintill's’ use on their lang Hjoin
ng the railway yvards, The Board had by order dated 19th February, 190
1 le under =< 210 253 of the Railway Aet, 1903, found as a fact that the
defendants had refused to afford sonable and tacilitic as o
wired by s 253 and directed the defendants to restore the
facilities within four weeks, which order was aflivmed by the "
Court of Canada, 37 Can. S.CUR, 511 Held (1), an action lies | l

mmages under the cirenmstances, the finding of tact by the Board beinge
onclusive under 12 (3) of the Aet, and this Court has jurisdiction 1o
findd and a < the damages,  (2) Plaintiffs were entitled to damages from

date of the In hoand not merely from the date of the Board's ord

(31 The Board | no jurisdiction to deal with the question of damag

md, not having assumed to do so, the plaintils were not est pped from
bringing this action by any adjudication of the Board (4 i
hould be allowed duving the time taken up by the appeal to the Sopre

Conrt, and Pernvian Guano Co. v, Drevius, [1902] A.C. 166, did not pply.
) S, 242 of the Aet, limiting the time for bringing “all action or suit
for indemnity by reason of the construction, or operation of the railway
loes not apply to an action for a hreach of a statutory duty in negleeting
ind refusing to supply reasonable and proper facilities,
Robinson v, Can. Northern Ry. Co,, 11 Can. Ry. Cas, 289, 19 Man. 1.1

[Affirmed in 43 Can, S.C.R. 387, 11 €0, Ry, Cas, 304.]

DENIAL OF TRAFFIC FACILITIES— INJURY BY REASON OF OPERATION OF RATI
WAY—LIMITATION OF ACTIONS,

Injuries suffered through the refusal hy railway company to furniszh
reasonable and proper facilities for reeciving,

forwarding and delivering
freight, as required by the Railway Act, to and from a shipper’s warehouse,
by means of a private spur track connecting with the railway, do not fall
within the elasses of injuries deseribed as resulting from the construction
or operation of the railway, in = 242 of the Railway Act, 1903, and, con
sequently, an action to recover damages therefor is not barred Ly the limi
tation preseribed by that section for t

i commencement of actions and
suits for indemnity. Judgment appealed from, 19 Man, L.R. 300, 11 Can.
Ry, Cas, 289, aflirmed, Girouard and Davies, J.J., dissenting.

Can Northern Ry. Co. v. Robinson, 11 Can. Ry, Cas. 304, 43 Can. S.C.R.
87,

[Aflirmed in [1911) A.C. 739, 13 Can, Ry, Cas, 412; distinguished in
Grand Trunk Ry. Co. v. Sarnia Street Ry. Co., 21 Can. Ry. Cas. 160.]
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I MOVAL OF A SIDING —LaMITATION
Fhe appellant company having construeted a spur track or siding into
n November, 1904,

250 of the

the respondent’s yard for the convenience of traflie,
ut it ol and on February 19, 1906, the Board, under ==, 214,
Railway Aet, 1903, direcied its restoration, which was carried out on Sep
tember 25, 1906, Iy an action for dumages for hreach by the appellants of

between October 31, 1904, and September 28

their statutory obligations
1906 :—Held, that under =, 42 of the Railway Act, 1903, the order of the

Board, aflirmed a5 it was by the Supreme Court on appeal, was conclusive
fucilitics previously enjoyed hy th
Held, also. that

242 sub

s to the question of fact, that the
respondents were of a Kind to which they were entitled:
the special provisions of the Aet as to one year's limitation (see s,
stantially re-enacted by s, 306 of the Railway Aet, 1906), relate to damages
railway and do not ap

sistained by the construetion or operation of the
ply to the refusal of facilities hy means of a siding outside the railway a-
i the operation of the railway

11 Can. Ry, Cas

constructed, which is not an act dom

Can, Northern By, Cooove Bobinson, 43 Can, S.CR

S04, allivmed. |
Can. Northern By, Coo v,

Bobinson, 13 Can. Ry, Casc 4120 [1911] AL

281, 5 DL 716 distingnished in Grand Trunk

See 14 Can. Ry, (
v, Coo v, Sarnia Street Ry, Coo 21 Can, Ry, Cas, 160

MEASURE OF COMPENSATION-~REVOVAL OF SPUR TRACK BY BATLWAY

e measure of damages for the wronginl removal by a railway com
and dumber yard from which

pany of a spur track adjacent to oa o
track, at small expense, coal and lumber conld be unloaded from cars di
rectly into such yard, is the additional cost of handling and hauling of such
commodities from the freight yards of the company to the coal and lumber
yard.,  The award of damages for the wrongful removal by a railway com
pany of a spur track adjoining a coal and lumber yard from which coul
could be unloaded from cars into the yvard with little labou

and Tumber
Iditional cost of hauling coal and

based upon the owner's evidenee of the
lumber from the company’s freight yards, is not erroneous, though evidenc
that a transfer company would handle such commodities at a less sum per
day for each team, if it appeared that the coal and lnmber owners’ team-
were hetter than those of the transfer company and would do more work
s, due to slowness in unloading them

charges upon ¢
er haul, may be considered as an element of damages 1o
vailway company of a spur track adjacent to

per day.  Demurrs
by reason of a long
the wrongful removal by
w coal and Tumber yard, from which tracks cars of coal and lumber conld b

quickly and cheaply unloaded direetly into such yard, where, by reason of
such removal, such commoditios had to be hauled by the owner of sueh
vard from a greater distance in a slower manner

Robinson v. Can. Northern Ry, Co. (Man.), 14 Can. Ry. Cas. 281, 5
D.LR. 716

[Nee & Can. Ry, Cas, 101, 37 Can. S.CORC 541, 11 Can. Ry, Cas. 280, 19

Can, S ty. Cas

Man. L.R. 300, 11 Can, Ry. Cas, 304,
112, [1911) A.C. 739,

INDUSTRIAL SPUR TRACK—EXTEASION,

An application to construet a bhranch line by extending an industrial
spur across certain private property of the vespondent company I'he ap
plicant relied upon a letter from the owners of the property that they were
willing to grant the right of way for the spur over their land, and that ar
ments could be made later. The respondent obijected before the Board




BRANCH LIN

'S AND CIDINGS. 5

to the application being granted:~Held, that the Board had jurisdiction to
muhe the order,
Can. Northern Ry. Co. v. Blackwoods et al., 12 Can, Ry, Cas, 40
[Reversed in 44 Can, S.CR. 92, 12 Can. Ry, Cas. 45: distingnished in
joland v. Grand Trunk Ry. Co., 18 Can. Ry, Cas. 60,

PRIVATE SIDING— BRANCIL OF RAILWAY.

The Board has not the power (except on expropriation or consent of the
owner . to order that a private industrial spur track or siding, construeted
nd operated under an agreement between a railway company and tl
owner of the land upon which it is Iaid and wsed only in connection with
the business of such owner, shall he also used and operated as a braneh ot

the railway with which it is conneeted.
Blackwoods, ete. v, Can, Northern Ry, Co. et al, 12 Can, By, Caso 45, 14
Can. S.CLR. 92

[ Distinguished in Boland v, Grand Trunk Ry, Co., 18 Can. Ry, Cas oo

PRIVATE SIDING=——INDUSTRIAL SPUR IRACK—POWER TO CONSTRUC |
Notwithstanding provisions in an agreement under which a private in
dustrial spur or siding has been constraeted entitling the railway company
to make use of it for the purpose of aflording <hipping facilities for them
selves and persons other than the owners of the land upon which it has heen
hmilt, the Board except on expropriation and compensation, has not tle
vower, on the application under <. 226 of the Railway Act, 1906, to orde
the construction and operation of

an extension of such spur or siding a«
i hranch of the railway with which it is connected. [ Blackwoods v, Can
Northern Ry. Co., 144 Can. S.CR. 92, applied, Dufl, ., dissenting.]
Clover Bar Coal Co, v. Humberstone, Grand Trunk Pacitic and Clover
Jar Sand & Gravel Cos, 13 Can, Ry, Cas, 162, 45 Can, S.C10 346
[ Distingnished in Boland v, Grand Trunk Ry. Co,, 18 Can. Ry. Cas. 60.]

SIDINGS=—PROXIMITY OF STATIONS,

Ihe Board will not order railway companies to put in sidings every
three or four mile long their lines,

Pheasant Point Farmers v, Can, Pac. Ry, Co., 14 Can, Ky, Cas, 13, 7
D.L.R. 887,

[Followed in McPherson v, Can. Pac. Ry. Co, 18 Can. Ry, Cas. 57; Kelly
v. Grand Trunk Ry. Co., 24 Can. Ry, Cas, !

JURISDICTION—QUESTION OF TITLE—SPUR LINE.

In deciding upon an application to construet a spur line under section
226 of the Railway Act, 1906, the Board is not the proper forum to deter
mine questions of title, The question is for the Provineial Courts to de
cide.

Greenfield Conduit Co. v. Hetherington, 16 Can, Ry. Cas. 444.

UNJUST DISCRIMINATION —FACILITIES —EQUAL BASIS —SWITCHING TOLLS
REBRATES.

The object of 8. 226, of the Railway Act, 1906, was to compel carriers,
instead of leaving it entirely to their diseretion, to construct spurs furnish
ing facilities to all traders on an equal basis, not subject to any special or
irhitrary switching toll for the use of such spur, and failure to do so is
unjust diserimination, but if, after the spur has heen constructed, the
traflic moved is not sufficient to warrant its construetion, the loss is on the
trader and not on the carrier. The rebate provided hy <. 226 is not limited
to the charge made for switching over the spur in question hut extends to
the tolls ¢

arged on cars moved over such spur. The ard has the right

to order rebates either in proportion to the amount of tolls charged upon
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<uch car or by a fixed charge per car. [Grand Trunk Ry. Co. v. Chirstie

Henderson & Co., 9 Can. Ry. Cas. 502; Pilon v, Grand Trunk Ry. Co., 16
Can. Ry. Cas. 433, followed
Liepworth Silica Pressed Brick Co. v. Grand Trunk Ry. Co., 18 Can. Ry

Cas, 9,

[Aflirmed in 19 Can, By, Cas, 395,
CONSTRUCTION  OF  SPURs—BREAK  IN  MAIN - LINE-—DANGEROUS —LaG11
TRAFFI(
Ihe practice of breaking a single track main line for industrial spurs at

points where trains are operated at high speed is more or less dangerouns

and will not be conntenanced by the Board, although in the past switches
have bheen put in which were not objectionable on account of light tratli

ind #low movement on the line Pheasant Point Farmers v, Can. I’
Ry. Co., 1 Can. Ry. Cas, 13, followed. |
MePherson v, Can. Pae. Ry, Co,, 18 Can. Ry. Cas. 57,

. TRAFFIC,

TURISDICTION ACQUISITION OF LAND FOR SPUR-(

Where a spur is built Ly a railway company, under an order of the

Board, to handle C L. traflic, the carvier has fultilled its obligation
f traflic Il

wihi

it places a car on the spur for discharging or receiving

Board Las no jurisdiction to direct the respondent to acquire land on =n

spur for the purpose of leasi it to the

.«N»IH mts for a conl shed
Forward v. Can, Pac. Ry. ( 19 Can. Ry, Cas, 434

SPURS —CONSTRUCTION—RIGHTS-0F- WAY—OWN ERS H 1 —J URISDICTTO

Spur lines constructed under the provisions of of the Railwa

Act, 1906, do not ipso facto become part of the rvailway of the compan
from whose line they are huilt under the provisions of an agreement provid
ing that the railway company furnish the ties, rails and fastenings, which
remain their property, and the owner provides the right-of-way., Such a

extended to the land of another owner under an order of

siding cannot e
the Board, but the Board may, in the public interest, authorize the expre

priation of the right-of-way upon wh the siding i< huilt and its exte
sion to the lands of an adjoining owner requiring railway accommaodation
[Blackwoods et al. v. Can. Northern Ry, Co. and Winnipeg, 44 Ca

S.C.R. 92,12 Can, Ry. Cas. 45: Clover Bar Coal Co. v, Humberstone, Grar
I'runk Pacific Ry, and Clover Bay Sand & Gravel Cos,, 45 Can, S.C.R. 341
13 Can. Ry, Cas. 162, distinguished. |

Boland v. Grand Trunk Ry. Co., 18 Can. Ry. Cas. 60,

[ Followed in Standard Crushed Stone Co, v. Grand Trunk 1

y. Co., 18

Can. Ry. Cas. 374.]

SPURS— MAINTENANCE — OWNERS P

When a spur is constructed so that it becomes part of the railway com
the company should repair and maintain it, but wher

pany’s property
f the right-of-way of the spur is upon the property of the railwa

part o
company and part upon the applicant company's property, the railwa

company, in the absence of an agreement to the contrary, should maintan
that part of the spur upon its own right-of-way and renew the rails (I
longing to it) of the extension of the spur into the applicant company
property, but the applicant company should maintain and repair the un

derstructure on its own lands,
Wolfeville Milling Co, v, Dominion Atlantic
367,

Co, 18 Can, Ry, Cas
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SPUR—OWNERSHIP—CONSTRUCTION AND OPFRATION —OWNERSHIP O RIGHTT
OF-WAY

When the order of the Board authorizing the construction and operation

t an industrial spur provides that the respondent should retain the owr

ated. the

er=hip of the right-of-way on which the siding is

wd can

only authorize the applicant to take expropriation proceedings to enable it

acquire the right-of-way across the lands of the respondent so as to
reach by an extension of the spur another industry which it desives to serv
Trouk Ry. Co. v, Hamilton & Toronto Sewer Pipe Co, I8 Can
v Cas, aah,

SPUES OR BRANCH LINES—OWNERSHIP OF LANDS REQUIRED,

S225 of the Railway Act, 1906, applies to spurs or hranch Tines or

as well as to branch lines authorized under 222. The

inds necessary for a spur constructed under s, 2 are therefore to le

wquired by agreement or expropriation in the same manner as lands for

her railway purposes,  Consequently where lands so required arve owned
v othe applicant for the spur, and the applicant has not been compensated
w them in accordance with the Act, they do not become vested in the

lway company by the mere operation of s

. subis, 5, upon refund of
cost of the spur hy means of rehates,  [Boland v. Grand Trunk R
( IS Can, Ry, Cas 60, followed

stundurd Crushed Stone Co, v, Grand Tronk Ry, Co,, 18 Can, Ry, Cas

374

Tort CARRIAGE OF FREIGIT— Sprn vt —REnaTs

In subs, 3 of <0 226 of the Railway Aet, 1906, the words “tolls eharge
v the company in respect of the carvinge of tralliec for the applicant over

spur line™ mean the tolls charged for the transportation, on the vailway

mipany’s line, of goods carvied to or from the applicant’s premises and
tolls eharged for the movement of freight on the spur alone: cons

pently a railway ordered to build a s

| line to an industrial plant un

ler . 226 at the expense of the applicant and to move ¢ars over it without
Hitional toll may be direeted by the Board to rebate to the applicant a
um per car from the tolls on business done with the applicant and

ed over the spur line until the cost of construction shall have heen

by the railway.  [Hepworth Silica Pressed Brick Co. v, Grand

Ry. Co., I8 Can, Ry, Cas. 9, aflivmed. |
Grand Trunk Ry, Co. vo Hepworth Silica Pressed Brick Co, 19 Can, Ry
15, 365, 51 Can. S.C.R. 81, 21 D.L.R. 480

ATE SINNG—FACILITIES—PrAcivG Cags

A private siding, not on the railway right-of-way, is not part of the
railway, and a carrier cannot he ovdered, at the instanee of a stranger, to
connect it with the railway for the purpose of operating it as part of the
railway or to place cars upon it for receipt of traflie.

Kammerer v. Can, Pae. Ry, Co., 21 Can. Ry, Cas, 74

Followed in New Minas Fruit Co. v, Dominion Atlantic Ry, Co,, 24
Can. Ry, Cas, 97.]

SIDING ON  RIGHT-OF-WAY—EXCLUSIVY PRIVILEGES —UNJUST  DISCRIMINA
TTON,

\ railway company should not enter into an agreement for the con
struction of a private siding upon its right-of-way. Such an agreement




62 BRANCH LINES AND SIDINGS.

defeats the purpose of its undertaking and by means of it unjust dis

rimination
Can. Pae,
Cas, 1.

w practised
Co. v. Vancouver lee & Cold Storage Co.,

Can. Ry

NIDINGS  ON  RIGHT-OF-WAY—JURISDICTION—APPROVAL-—ADEQUATE  At(OM
MODATION FOR TRAFFIC,

Subject to the jurisdiction of the ird in respect of adequate and
suitable accommodation for traflic, the railway company may, after the
route map has been approved, locate its tracks upon its own right-oi
way without approval from the Board as to the location of these tracks
except. where highways are erossed,

e Great Northern Ry, Co. Sidings, 23 Can. Ry, Cas, 5.

SIING o8 RIGHT-0F-WAY —REMOVAL-—=INDUSTRIES
facilities afforded
ol wholly on the

When industries have become dependent npon
by a partienlar track (other than a team track)
vailway right-of-way, such track should not he removed or re-located,

i the parties do not agree, withont leave of the Bourd.

[ Kammerer v, Can, Pae. Ry, Co, 21 Can. Ry, ( T4: Can, Pac. Ry
Co. v, Vancouver lee, ete, Co, 23 Can. By, Cas, 1, referred to.)
Great Northern Ry, Co. Sidings, 23 Can, Ry, Cas, 5,

INDUSTRIAL SPUR—COST OF,
Where an industrial spur is bnilt in the interests of commerce at the
expense of the industry to be served, the entire cost hoth of construetion

and maintenance should be borne by sueh industry.
Can. Ry, Cas, 62,

Bienfait Commercial Co. v. Can. Pac. Ry, Co.,

PLACING CARS—PRIVATE SIDING=—COMPENSATION
A\ carrier which, for the convenience of shippers or consignees and
rs on a private siding owned by other

at their request, places their
parties, is entitled to chu
amount of compensation payable by the carrier to the owners of the

against such shippers or consignees the

siding for such use of it.
Canyon City Lumber Co, v. Can. Pac. Ry, Co., 24 Can. Ry, Cas. 9

JURISDICTION —SPURS—CONSTRUCTION -~ OW NERS P,
A spur line constructed under s, 222 of the Railway Aet, 1906, does

not become part of the railway from whose line it is built under an
providing that the railway company furnish

agreement with the owner
the rails, ties and fastenings, which remain their property, and the
owner provides the right-of-way, even if no reference is made to such
agreement in the Board’s order anthorizing the construetion of the spur
and the Board has no jurisdiction to anthorize an adjoining owner to use
such spur

| Blackwoods, ete. v. Can. Northern Ry, Co. and Winnipeg, 44 Can
SOUR. 92, 12 Can. Ry, Cas, 450 Clover Bar Coal Co. v. Humberstone
Grand Trunk Pacitic Ry. et al. Cos., 45 Can. S.CR. 346, 13 Can. Ry
Cas, 162; Boland v. Grand Trunk Ry. Co., 18 Can. Ry, Cas, 60; Kammerer
v. Can. Pae. Ry. Co., 21 Can. Ry. Cas, 74, followed.]

Beverly Coal Mine and Humberstone Coal Cos. v, Grand Trunk Pacific
Ry. Co., 23 Can. Ry. Cas. 64.

SPURS—LOCATION —CONSTRUCTION—FACILITIES—ACCOMMODATION.

Where the trackage for siding facilities offered by a railway company
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will only serve a particular site but does not

give suitable accommoda
tion for the warchouse of the applicant, the railway company may Iw
ordered to provide siding facilities for the

site selected by the applicant,
hut at no

reater cost than it these facilities were furnished at the site
proposed by the railway company.,

Wolfeville Fruit Co. v, Dominion Atlantic Ry, Co. 24 Can, Ry, Cas, 11,
INpUSTRIAL SPUR —HIGnway — REsovar
An industrial siding cerossing a highway <hould only he vemoved by

direetion of the Board and not upon notice given by the couneil of 1l
muni

pality controlling the highway.,  The terms on which it
cross the highway were tixed by the
[Shragge v, City of Winnipe

v 24 Can. Ry, Cas, 61, followed. |
Grand Trunk By, Co, v, Cobourg, 25 Can, By, Cas. 35,

SPURS—REMOVAL-—=NOTIC} Arrcication 1o Boagkn,

A namicipality, on giving notice, may require a spur to be removed
If there are reasons why this shoald not hecome operative the railway
company may apply to the Board to stay the effect of the notice,

Shragge v. Winnipeg, 24 Can, Ry, Cas, 61

RBIDINGS—INSTALLATION—J URISDICTION —AGREEMENT-— FACILITILS,

The Board has no jurisdiction under s, 284 of the Railway Aet, 1906, to
direct that facilities, such as sidings, should he installed hetween stations,
and the fact that such siding has been installed by ag cement hetween
the parties does not extend the powers of the Board.

[Kammerer v, Can, Pac. Ry, Co., 21 Can, Ry, Cas, 74

New Minas Fruit Co, v. Dominion Atlantic Ry, Co,,

followed. |
24 Can, Ry. Cas,

CONSTRUCTION OF SP'PUR FOR SHIPPER EXPENSE DETERMINED BY BOARD,

When an order is made by the Board for the construction of a spur
line for the accommodation of a shipper, under s, 226 of the Railway
\et, 1906, the question as to payment of expenses should be dealt with
by the Board—not only the questio

as to work or practices which may in
the future mean expenditure, but also the disposition of the resultant

cost

Re S, A, Hamilton Co, and Can. Pac. Ry, Co., 28 W.LR, 109,

SPURS—INDUSTRIAL OR BUSINESS—TEAM TKACKS—GENERAL INTERSWITCN
ING ORDER.

Gieneral Order No. 11 of the Board, dated July 8, 1908 known as the
General Interswitching Order, was confined in its operations to indus
trial or husiness spurs, and did not extend to team tracks which form
part of a railway’s terminals,

Re Interswitching Service, 24 Can. Ry, Cas, 324,

INTERSWITCHING—GE

FRAL Orbers Nos, 230 Axp

In view of the fact that interswitching from and to private spurs has
heen freely accorded in the past by the carriers to one another, those pro
visions of General Order No. 230, issued pursuant to the judgment of
May 15, 1918, which were designed to protect the initial carrier in its
enjoyment of the line haul, were amended by General Order No. 252
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o as to apply to team traks only. and not to be applicable to shipments
nterswitched from private spurs

[Grand Trunk Ry. Co, v. Can. Pac. Ry. Co. and London ('ondon
Interswitching Case), 6 Can, Ry. Cas. 327, followed, ]

e Interswitching Sevvice, 24 Can, Ry, Cas, 324,

BRIDGES.
A. Construction and Maintenance.
B. Injuries on Bridges.

See Highway Crossings,

Bridge as a means of farm crossing, see Farm Crossings

Annotations.

Statutory height of bridges and penalties for violation, 4 Can. Ry
Cas. 53
Bridges at Highways, 1 Can. Ry, Cas, 497,
A. Construction and Maintenaice.
N

CANAL BRIDGEH AGREEMENT BETWEEN CROWN AND COMPANY A8
SIRUCTION

The suppliants’ predecessor in title applied to the Minister of Railways

wd Canals for leave to construct a railway bridge across the Otonabee

1 sueh bridae

undertaking at the same time to construet a draw i

nocase the Crown should at any time thereafter determine it to e

ne ry i the purposes of navigation. By order in council, and
reement made in pursuance thereof, hetween the sappliants’ predecesso
permission was given to the tormer to construct a hridg

and the Crown

across the river, on their undertaking to construct at their own cost a
hridge, should the Government at any time thereafter con
the proposed

in the

ler that to be necessary, or in case of the carrying out of

mal for the improvement of the Trent River navigation, and a swing
heing necessary, that there should in that eas

the said bridge not

v new swing bridge over the said canal, the cost the swing and t
ecessary pivot therefor to he horne by the said upany.  The canal
wing been construeted, it hecame neeessary to | L new swing hrid

over the canal on the company’s line of railwa I'his hridge was buil
md the sappliant company discharged the ion to which it sw
cvded to pay the cost of the pivot pier and « wing or superstructu

of the bridge.  Held, that in the absence o stipulation in the agre

tween the parties as to which should hear the cost of such mair

enance and operation, the sappliants having built the pivot pier and

swing as part of their railway and property, shonld maintain and operate

them at their own cost
Can. Pac. Ry, Co. v. The King, 10 Can, Ex, 317,

[Aflirmed in 38 Can, SCRL 211

COST OF CONSTRUCTION —MAINTENANCE,

SWING BRI
I'he C.IR. Co pplied for liberty to build a bridge over the Otonalie

t should tl

|

vonavieable river, undertaking to construet a draw in
An order-in-council was passed providn
swing in the bridg

Government deem it necessary.,

that “the company . . . shall construct either i
the cost to he borne hy themselves or else a

now in question . ., .
+ over the contemplated canal (Trent Valley Canal)

new swing brid
in which case the expense incurred over and above the cost of the swing
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el and the necessary pivot pier therefor shall be borne by the Govern
ment,”” A new swing bridge was consiructed over the canal by agreement
with the company Held, that the words “the cost of the swing itself

and the necessary pier” ineluded, under the circumstances and in the
connection in which they were used, the operation and maintenance also
aflirmed

Can, Pae. Ry, Co. v. The Ning, 38 Can, S.C.R, 211,

of the swing by the company. 10 Can, Ex

HIGHWAY  CROSSING=DIVERINING  STREAM  UNDER HIGHWAY -~ ERECTION  OF
SUBSTITUTIONAL BRIDGE —LIABILITY TO KEEP IN REPAIR.

A railway company, desiring to cross a highway at a point where it
was carried by a bridge over a small stream, in pursnance of its statn
tory powers, diverted the stream to a point <ome distance away, and bhuilt
a new bridge over it where it there intersected the highway:—Held that,
whatever remedy the municipality might have if it had sustained damage
iy reason of the exercise by the railway company of its rights, the latter
was under no liability, in the absince of special agreement, to Keep the
ridge substituted by it in repan

Peterborough v, Grand Trunk Ry, Co., 1 Can. Ry, Cas, 494, 32 O 154

[Afirmed in 1 O.LR. 144, 1 Can, Ry, Cas. 497 : discussed in Palmer v,
Michigan Central Ry Co., 6 O.LR, 90: distinguished in Hanley v, Toronto
fam. & Batlalo Ry. Co, 11 OLR, 91; followed in Palmer v, Michigan
Central Ry. Co, 2 Can, Ry, Cas, 239, 2 O.\W.R. 477.)

INmenway  sripcE—EsperaNxaoe Trieantirre Ackeeses r—Rarway  Com
MITTEE-=JURISDICTION 0}

By the Esplanade Tripartite Agreement, dated 261h July, 1892, hetween
the ¢ ity of Toronto and the two railway compan (GUIR, and C.P.R.),
confirmed hy statute 55 & 56 Viet, e, 48 (D) the C.P.R. agreed to bmild a
highway bridge over the tracks of the railway companies—the por

tion of the cost to be borne by each to be settled hy arbitration or paid
cqmally by the C.P.R. and the City, in ease the (LT.R, was found to he
exempt from, or entitled to idemnity against, liability for any portion
of the cost. The rights of the GUT.R. as to such exemption or indemnity
were, by the agreement, to he decided hy the submission to the Court
a0 special ease between the City and the GUIRD After the bridge was
built, in accordance with plins and specifications approved by the Rail

(v Committee and while an action brought hy the City against the

GT.R. and C.PR., in lien of such special case, was pending, an appli
cation was made by the City to the Railway Committee for an order

to authorize and ratify the construction of the bridge, and direct the
terms upon which the cost of the work was to be borm Held, that the
ipplication must be refused, the question involved not leing of a publie
mature, hut the settlement of a dispute of a private nature, which the
parties by their agreement had left to be settled by the Courts,

[ Merritton Crossing Case, 3 Can, Ry, Cas, 263, followed. ]

Foronto v, Grand Trank Ry, Co. and Can, Pac. Ry. Co. (York Street
Biridge Case), 4 Can, Ry. Cas, 62,

Vit er—THGHWAY PROTECTION—ACCESS TO HARBOUR

Prior to 1888 the G/I'R. Co. operated a portion of its railway upon the
‘Esplanade,” in the city of Toronto, and, in that year, the C.P.R. Co
obtained permission from the Dominion Government to fill in a part of
foronto Harbour lying south of the “Esplanade” and to lay and operate
tracks thereon, which it did. Several city streets abutted on the north
side of the “Esplanade,” and the general public passed along the pro

Can. Ry. L. Dig.—5.




HH LBRIDGES,

longations of these streets, with vehicles and on foot, for the purp

of aecess to the harbow In 1892, an agreement was entered into between

the city and the two railway compuanies respecting the removal of the
stations, the erection of overhead traflic bridges ana
streets,  This agreement was
islatures, the

sites of terminal
the closing or deviation of some of these
ratified by statutes of the Dominion and  provineial
Dominion Act (56 Viet, e, 48, providing that the works mentioned in th
e works for the general advantage of Canada lo
IR, Co. 1o the use of portions

agreement. should
remove doubts respecting the right of the (
of the bed of the harbour on which they had laid their tracks across the

prolongations of the streets mentioned, a grant was made to that company
by the Dominion Government of the “use for railway purpose on and
over the tilled-in areas ineluded within the lines formed by the pro
duction of the sides of the streets At oa later date the Dominion
Government granted these areas to the eity in trust to be vsed as publi
highways, subject to an agreement respecting the railways, known as the
“Old Windmill Line Agreement,” and excepting therefrom strips of land

GG feet in width between the southerly ends of the arveas and the harbour
reserved as and for “an allowanee for a public highway.” In Jun

1909, the Board, on application by the eity, made an ovder directing that

the railway companies should elevate their tracks on and adjoining the
“Esplanade” and construct a viaduct there Held, Girovard and Dufl
stch an order;

JuJ., dissenting, that the Board had jurisdiction to make
prolongations mentioned were highways within
Act; that the Aet of Parlinment validating the agree
\et™ within the meaning of the

that the street the meun

ing of the Railway
ment made in 1892 was not a “special
Railway Act and did not alter the character of the agreement as a privat,

contract. affecting only the parties thereto, and that the C.PIRL Co

having acquired only a hmited right or easement in the filled-in land, b
not such a title thereto as would deprive the public of the right to pass
hetween the streets and the

over the same as a means of commuanication

harbour
Grand Trunk and Can, Pae. Ry, Cos, v, Toronto (Toronto viaduet case)

11 Can. Ry, Cas. 38, 42 Can. S.C.R. 613
| Aflivmed in [1911] A.C, 461, 12 Can, Ry. Cas, 378: followed in Oq
ville v. Grand Trunk and Canadian Pacitic Ry, Cos,, 22 Can, Ry, (

133.]

ViAprers—IGHWAY  PROTECTION,
[ powers preserved to it under

I'he Railway Committee, in the exercise
< 238 of the Dominion Railway Act, 1906, on January 14, 1904, ordered
the appellant and respondent railway companies to carry a bridge over
their respective lines at Yonge street, in the City of Toronto, The Rail
Act, 1903, consolidated in 1906,

way Board constituted by the Railway
Tune 9, 1909, ordered the said two companies to construct an elevated

viaduet several miles in length, for the purpose of carrying four of th
tracks of their railways through the said city Held, that under the said
(8-9 Edw. VII. e. 32), ss. 237

8. 238, and the amending, Act of 1909
18, the Railway Committee and the Board had jurisdiction to make these
orders, the latter of which virtually superseded the former. The evidence
shewed that the lines of rails were laid “upon or along or across a high
way"—highway being defined by s. 2, subs, 11, of the Railway Aet, 1906
as including “any public road, street, lane or other public way or com
munication.” As regards the respondent company, the lines were laid
along an esplanade, which was deemed a public highway under 28 Vict
c. 24. Ae regards the appellant company, they were laid along a route
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as to which there was actual user by the public, whether by right or leav
md license express or implied It was accordingly within the words
public communication.”” and exposed to the danger from which tle
public. were under 8 entitled to be protected Held, turther, that

¢ Board, where 1t has jurisdiction, may in its diseretion make am

avder of this Kind for the protection, =

myenienee of  the

fety, and
public, except where it is vestricted by s, 3 of the Act of 1906, which
enaets that, where the provisions of the Act of 1906, and of any special
Aet passed by the Parliiment of Canada, relate to the same svbject, th
latter, so far as necessary, shall overvide the former But the Dominion
\et, o6 Viet. e, 48, relied on by the appellants, which is a special At
within the meaning of <. 2, subs, 25, of the Aet of 1006, does not relat
to the same subject as the Act of 1906, The former empowers the com
panies affected thereby to construct and use certain speciticd works: th
latter empowers the Boawrd to require railway companies to construet
such works as it may deem necessary for the protection and conveniene
of the public.  Effect can be given to both statutes, and <. 3, consequently
does not in this case restriet in any way the power of the Board, [12
Can. S.CR 613, 11 Can. Ry, Cas, 38, aflivmed, |
Can. Pac. Ry, Coo v, Toronto and Grand Trunk Ry, Co, (Toronto Vi

duet Case), [1911] AC, 461, 12 Can. Ry. Cas. 378

(VERIEAD BRIDGE RALLWAY CROSSING—SENTORITY EXPENSE OF REMOA A
SPUR LINY

On an application under s 227 of the Railway Aet, 1006, for leave to
cross the main line of the yespondent by an overbead bridge, the ques
on arose as to who should bhear the expense of removing the spur of the

pondent and relaying it unaer the hridge Ihe location of the ap
plicant was approved before the location of the respondent, but th
respondent’s spur had been constructed for some time hefore:—Held (1
that “construetion™ and not “approval of location™ gave priority (2
(hat the respondent was senior to the applicant at the crossine and all
e expense connected with the removal of the spur should be borne by
he applicant, [Can. Northern Ry Coo v, Can, Pae,
Cas. 207, followed. |

Cane Northern By, Coo v, Can, Pae. Ry, Co, 11 Cane Ry, (

Followed in Midland Ry, Co, v. Grand Trunk Pacific Ry
Ry. Cas. 80.]

v, Co, T Can. Ry

NUMBIR AND SPEED OF TRAINS—VEHICULAR AND PEDESTRIAN TRAFFI(
\pplication for the construction of a highway bridge to he substituted

for alevel erossing over the main line of the respondent:—Held (1), that
e three main factors to be cons

wred as ereating the necessity 1o
protection at a highway crossing are, the number of trains, and especially
the rate of speed at which trains run over the crossing, the amount o
vehicular and  pe

strinn trallic over the crossing, and the view which

those using the highway have of trains approaching in both directions

(2) That the rate of speed at which trains run is a matter of greater
importance than the number of trains passing over the crossing. (3)
Mhat only limited weight should be given to arguments based on the
amount of vehicular or pedestrian traflic passing over the crossing. (4)
That the rate of speed at which trains pass over the crossing is a very
important factor. (5) That the extent of the view at such crossing is
a matter of the greatest consequence.  (6) That the application should be
granted and a highway bric

ge substituted for the level crossing over
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the double track main line of the respondent notwithstanding the fact
that the traflic on the highway at the point in question ix comparutively

light
Fromt of Escott v

Cas, 315,

Grand Trunk Ry. Co., 12 Can,

COST OF OVERIEAD BRIDGE—MUNICIPALITY,

Leave was granted by the Board to a municipality to earry a highway
over the right of way and tracks of two railways Ly means of a bridge
the development of o village had been

where no highway existed and
retarded for want of a crossing upon condition that the municipality bear
the whole cost of construction,  An easement was granted over the right

of way, with right of support by piers without payment of compensution

to the railway companies,
Bridgeburg v. Grand Trunk and Michigan Central Ry. Cos.,, 14 Can.

Ry. Cas. 10, 8 DL 951,
[Followed in London v, Grand Trunk Ry. Co., 20 Can, Ry. Cas, 242.]

OVERHEAD BRIDGE RAILWAY (ROSSED BY HIGHWAY NUITABLE STRUCTURE

MUNICIPALITY
In dealing with an application by a municipality to direct a railway
its tracks by an overhead

company to carry a new  highway across
crossing, the Board’s jurisdiction is conlined to giving directions as to
property is interfered with and upon the

the structure when railway
mumeipality passing a by-law providing a proper and suitable structur
for the purpose an order will gzo approving of same, and in such case th
whole cost of the new highway will be upon the applicant,

Frade v, Can, Pae. Ry, Co., 14 Can. Ry

Mission Distriet Board of

HIGHWAY  CROSSED  BY  BAHWAY—BRIDGE—RAILWAY  YARD—APIORTION

MENT OF COS'T
Where an application was made by a local improvement distriet for
over railway tracks, and the limits of un
extended so that the highway hecan

\

bridge carrying the highway
adjoining  eity were afterwards

wholly within the city limits, the Board decided that the distriet should
not bear any portion of the cost of such bridge, that the city should con
tribute ¥3.000 of the cost for that portion of the bridge which erosses the

who must hear the whole cost

through tracks of the railway company,

of extending the bridge across their yard, 20 per cent of the cost of
the whole hridge to be paid out of the Railway Grade Crossing i'und and
the balance by the railway company.

Improvement District

No. 161 v. Can, Pac. 1)

Saskatehewan  Loeal
Co., 14 Can. Ry, Cas, @

THGHWAY BRIDGE-—C'OST OF MAINTENANCE,
The n=ual rule in cases of repairing and waintaining highway bridges
is, that the railway company is n

apart from special cirenmstances, i
<ponsible for railway struetures, and the municipality for structures handed
over to it for municipal and highway purposes.

Northern Ry. Co., 14 Can. . Cas. 365.

\ssiniboia v. Can

BRIDGES OVER HIGHWAYS
A bridge crossing a river. connecting the separated parts of a publie
highway is part of the highway itself and is also a public place, and is
within the operation of =. 248, subs,
Haldimand v. Bell Telephone Co., 2 D.L.R. 197, 25 O.L.R

2, of the Railway Aect, 1906
167,
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DUTY 10 ERECT—IRVIGATION WORKS,

Where an irrigation company had received, under the North-West
Irrigation Aect, 61 Viet, (Can.) e, 35 (now R.S.C. 1906, ¢. 61), a licens
to take water to use in its business in the North-\ Territory, and
obtained authority to ecross with its works road allowances not vet used
as public highways reserved from its lands by the Crown for future use
as public highways, such company is itself bound, it heing the party
for whose convenience and prolit the road allowances had been interfered
with, to build bridges when the road allowances afterwards become pub
lic highways on both sides of the works construeted across them by the
company, even though it had never stipulated that it would maintain
the necessary bridge or bridges at the points indicated in @n accompany
ing plan, where their works crossed road allowances or public highws
as provided by subs. (h), s. 11, of the said Irrigation Aet (now subs
1 (b) s 15, RS.C. 1906, ¢. 61) which it did in an application required
of every applicant for license under the Act to file with the Commis
sioner of Public Works for the North-West Territories, by the aforesaid
subsection for the right to construct any e

ral, diteh, reservoir, or other
works referred to in the memorial, across any road allowance or s
veved public highway, which may be affected by such works. [Rex v
Alberta Ry, & Irrigation Co, 3 Atla. LR, 70, aflirmed on appeal; Alberta
Ry. & Irrigation Co. v. The King, 44 Can, S.C.R. 505, veversed on appeal.|

Rex v, Alberta Railway & lrrigation Co.,, 7 DL 513, [1912] AL
827,

OVERHEAD BRIDGE—CONTRACT TO MAINTAIN—CIHANGE IN TRAFFIC CONDI
TIONS,

On it becoming necessary to repair or replace an overhead bridge
carrying the tracks of a railway company over the road of another rail
way company, the latter is bound to provide a structure suflicient for
the conditions of modern traflic, although the bridge displaced was
ample for the needs at the time it was built, where, by contraet, it
was required at its own expense to maintain such bridge in a good and
safe state, so as not to endanger the property, fixed or moveable, of the
other company, and to save it from damage due to the construction or
nonmaintenance of the hridge.

tGirand Trunk Ry. Co. v, Can
Can, Ry. Cas. 433, 12 D.L.R. 475.

[Aflirmed in Can. Pae. Ry. Co. v. Grand Trunk Ry, Co,, 17 Can. Ry
Cas. 300; distingnished in Hamilton v. Can. Pac. and Toronto H, & B.
Ry. Cos. (Hamilton Bridge Case), 20 Can, Ry. Cas. 1595 referred to in
Windsor v. Can. Pac. Ry. Co., 21 Can. Ry, Cas, 66.]

Pac. Ry. Co. (Myrtle Bridge Case), 15

RAILWAY CROSSINGS—OVERHEAD  BRIDGES —MAINTENANCE—FUTURE  TRAL-
FIC-—SENIOR AND JUNIOR,

A junior wishing to cross the line of a senior railway company, con

tracted for four crossings, three by overhead bridges and one by a
«ibway under a bridge of the senior, to be constructed according to
plans and specifications approved by the chief engineer of the senior,
and having agreed that if it failed to maintain such crossings to his
satisfaction, the senior could cause the necessary work to he done at the
cost of the junior, was obliged not only to keep the crossings in good
and sufficient repair in the condition they were in when the contract
was made, but could at any time be ordered by the Board to make
them fit for the heavier traflic caused by the increased business of the
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senior. [Grand Trunk Ry. Co. v. Can. Pac. Ry, Co. (Myrtle Bridue Case)
15 Can. Ry. Cas. 433, aflirmed. ]
Can. Pae, Ry, Co. v. Grand Trunk Ry. Co. (Myrtle Bridge Case), 17 Can

Ry. Cas. 300, 49 Can. S.C.I. 5

Licurs—ArrortioNnmest o¥ Cosi

By an order of the Board, the Grand Trunk Ry. Co. was
construet an overhead bridge at the erossing of the Upper Lachine Road
by its railway at Rockfield, Que
eing divided amongst the various parties interested, ineluding the City of
was constrieted the eity applied to the Board

ordered to

the cost of constraction and maintenance

Lachine.  After the bric
to compel the railway «
to light the bridge by electricity as a part of the work directed to be done
Eleetrie lighting of a highway bridge falls within the

npany to erect the necessary poles and wires and

under the order.
purview of the municipality, and the parties (other than the municipality
contributing to the cost of maintenance, should contribute only an amount
representing the cost of the additional light required heyond that neces
iway, if the bridge had not been constructed,

20 Can, Ry, Cas, 82,

sury for the hig
Lachine v. Grand Trunk Ry. Co.,

IRAFFIC BRIDGE TAILWAY  AND HIGHWAY—PROTECTION

Under an agreement with the Provineial Government of Saskatchewan,
a railway bridge was erected by the respondent company over the North
Saskatchewan river, with a twelve foot roadway on each side clear of
the railway track, and separated from it by a fence admitted to be safe
and satisfactory for the purpose. There was no provision in the agree
for protection to vehicular traflic from trains passing over the

bridge. The Board refused an application by an adjoining municipality
gates and watchmen

for an order, that the respondent should provide g

at both ends of the bridge to warn the public against approaching trains
was incidental to the use

ment

holding that the necessity for such protection
of the bridge as a highway

Buckland v. Can. Northern Ry. Co., 23 Can. Ry. Cas. 13,
FALSEWORK—CLEARANCES —NEGLIGENCE-—AGREEMENT

An agreement between two railway companies for the construction of

falsework to carry the line of railway of one company over the tracks

standard el

of the other company without the irances, may properly
contain a elause indenmifying the company whose line is crossed from all
any nature oceasioned to it, including loss

or expense of
asioned, or contributed to, hy the

loss, damage

damage and expense that has been o
its servants or agents or otherwise howsoever,

1ence ol
Ry. Co. v. Can. Northern Ry, Co. (Falsework Case), 24 Can

Can. Pac
(

B. Injuries on Bridges.
BEFORE APPROACHING BRIDGE—“Ris

NOTICE TO ENGINE DRIVERS TO STOP
IPSA LOQUITUR.”

Pac. Ry. Co. v. Lawson (1885), Cass, Can. S.C.R. Dig. 1803, p. 729

Can

BRIDGE ACCIDENT—NERVOUS SIHOCK RESULTING FROM FRIGHT
A railway company is liable in an action at the suit of one injured in an
accident while a passenger in the company’s train for damages and pecuni
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ary loss consequent upon a fright resulting in a shock to the nervous
system cauging physical injury if the fright was the result of the accident
and was reasonable and natural.

Kirkpatrick v. Can. Pac. Ry. Co., 35 N.B.R. 598,

DEFFCTIVE  BRIDGE—I NTOXICATED  PASSENGER,

The deceased was a passenger on the defendants’ railway. At a certain
point there was a defective bridge over which it was dangerous to run a
train. At this bridge passengers were taken from one train and were
obliged to walk across a part of the bridge and board another train at the
opposite side. The deceased was intoxicated and asleep when the train
arrived at the bridge.  His companion shook him and told him it was
time to transfer. The deceased paid no heed.  As the passengers left the
car the conductor noticed the deceased, and that he was drunk and asleep,
but made no effort to wake him or to transfer him to the other train
Shortly after this, and while the train still stood on the bridge, one of
the railway employees heard a splash in the water in the river. Some days
afterwards the body of the deceased was found some twelve miles below th
The face bore marks of a severe bruise, which was, according to th
evidence of the coroner and undertaker, sustained before death.  Harvey,
J..at trial nonsuited the plaintiff:—Held, on appeal (Stuart, J., dissent-
ng o, aflirming the judgment of the trial Judge, that there was no evidence
to the jury that the death of the deceased was cansed by any negli
+of the defendant company. [ MeArthur v. Domivion Cartridge Co.,
[1905] AC 72, and Hainer v, GT.R, Co, 36 Can, S.C.R. 180, distin
guished.]

Beck v. Can. Northern Ry. Co.,

Alta, LR, 549,

BripGE OVER HIGHWAY—HEIGHT 0F—INJURY TO PERSON,

The plaintifl was drivir
the limits of a village, sitting on top of his load. A railway, at a point
ithin the villag
the plaintitl, while driving along the highway under the bridge, was
struck on the head by the girders and knocked off the load and injured
Ihe bridge, when constructed, was built at a height g
quired by the 8. 185 of the Railway Act, 1888, but the municipality and
their predecessors, owners of the road, subsequently so raised its level as to

a load of hay on a public highway within

s, was earried over the highway by an iron bridge, and

ater than that re

leave less than the statutory space between the road and the bridg
Held, that the section must he construed as compelling the railway com
pany to construct their bridges, in the first pla so as to leave the re
quired space below them to the highway, and to maintain them at, at least,
that height from the original surface of the highway, and not as obliging
them to conform from time to time to new conditions created by the persons
having control of the highway. [Gray v, Danbury (1887), 54 Conn. 574
specially referred to.]

Carson v. Weston et al, 1 Can. Ry. Cas, 487, 1 O.L,

INJURY TO INFANT PLAYING THEREON—NOTICL TO PUBLIC THAT BRIDGE NOI
TO BE USED,

While the defendants were repairing a highway bridge, having the en
trance barricaded and a “No thoroughfare” notice, a boy, after working
hours but while it was still light, went upon the bridge and, stepping upon
a loose plank, fell upon the railway track beneath, and was killed. The
gence on the part of the boy, and that the

jury, having found no neg

company were negligent in not having a watchman, assessed the plaintifl’s
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damages at $800:—Teld, upon appeal, that the defendants were not liable

Ricketts v. Markdale, 31 O.R. 610, doubted. |
Farrell v. Grand Trunk Ry. Co., 2 Can. Ry,
[ Referred to in Burteh v, Can, Pac. Ry, Co,, 13 0.1

Cas, 249, 2 O.W.R, 8.

632,

FOREIGN COMPANY—NTATUTORY HEIGHT OF CAR
of a train of a
company  within

OVERBEAD BRIDGE—TRAIN OF

When a car of a foreign railway company forms part
company, it is “used”™ by the latter
192 of the Railway Act, 1888, <0 as to make that com
of a brakeman cansed by the ea

Canadian railway
the meaning of «
pany liable in damages for the death
heing g0 high as not to le the preseribed headway between it and an
overhead bridg Judgment of Meredith, C.J,
Atcheson v, Grand Trunk Ry. Co, 1 Can
[Referred to in Deyo v. Kingston & Pembroke
Stephens v, Toronto Ry. Co,, 11 O.LR, 19.]

aflirmed
190, 1 OLR. 168
. Co., 8 O.L.R, 588;

CONTRIBUTORY NEGLIGENCE,

STATUTORY HEIGHT—OVERHEAD BRIDGE
192 of the Railway Act, 1888, a

Upon the proper construction of s,
railway company, whether the owners or not of a bridge under which their
ght cars than

freight cars pass, are prohibited from using higher fr
such as admit of an open and clear headway of seven feet between the
top of such cars and the bottom of the lower beams of any bridge which is
over the railway. [McLauchlin v. Grand Trunk Ry. Co., 12 O.R, 418, and
Gibson v. Midland Ry. Co., 2 O.R. 658, distinguished.]  Contributory negli
gence may be a defence to an action founded on a breach of statutory duty.
A brakeman, standing on the top of a freight car, part of a moving train,

was killed by coming in contact with an overhead bridge:—Held, that as
ar contrary to the rules of the

the evidence shewed he was on top of the
company, of which he was aware, the accident was caused by his own
negligence, and the defendants were not liable, although there was not a
clear headway space as required by the above section.

Deyo v. Kingston & Pembroke Ry. Co.,, 4 Can. Ry. Cas. 42, 8 O.L.R.
LN

[Distinguished in Muma v. Can. Pac. Ry. Co, 14 O.L.R. 147, 6 Can.
Ry. Cas. 444; referred to in Street v, Can. Pac. Ry. Co, 18 Man. L.R.
342; followed in Ruddick v. Can, Pac, Ry. Co., 8 Can, Ry. Cas, 484.]

DEFECTIVE BRIDGE—GRATUITOUS PASSENGERS—LIABILITY OF CARRIER.

In the absence of evidence of gross negligence, a carrier is not liable
for injurics sustained by a gratuitous passe [Moffat v. Bateman (L.
R. 3 C.P. 115) followed. Harris v. Perry, [1003] 2 K.B. 219, distin
Although a railway company may have failed to properly
as to ensure the safety of persons
4 of such omission of duty does

guished. |
maintain a bridge under their control s

traveling upon their trains, the mere f
not constitute evidence of the gross negligence necessary to maintain an

action in damages for the death of a gratuitous passenger. Judgment
aflirmed.

appealed from (9 B.( R. 453,)
Nightingale v. Union Colliery Co., 4 Can, Ry. Cas, 197,

» Can. 8.C

65.
[Commented on in Barnett v. Grand Trunk Ry. Co,, 20 O.LR. 390
discussed in Ryckman v, Hamilton, Grimshy, ete,, Ry. Co., 10 O.L.R
Elec. Co., 15 B.C.R. 366.)

419; followed in Rayfield v. B.C.

BRIDGE—RAILWAY PART NOT FLOORED

NEGLIGENCE—RAILWAY AND TRAFFIC
—TRESPASSER FALLING THROUGH.
The owner of a railway and traflic bridge, one portion of which is used




CARRIAGE OF LIVE STOCK, W
for railway traflic only and is not floored, the other portion being fenced
off from the railway portion and used for the piassage of persons and
vehicles only and for the use of which a small charge is made, is not liable
in damages for the death of a person who, in a state of intoxication, and
in order to avoid payment of the charge, attempts to cross on the railway
portion of the bridge, falls through and is Killed, Such person being a
trespasser, the doctrine of implied invitation does not apply. [Stevens v
leacocke (1848), 11 Q.B. 731, 116 E.R, 647; Gorris v. Scott (1874, L.I?
9 Ex. 125; Walker v. Midland R. Co. (1886), 2 Times L.R. 450, followed. |
Walsh v. International Bridge & Terminal Co., 45 DR, 701,

BUS LINE,
Access to station, see Stations,

CABS.

Right of access to stations, see Stations,

CARRIAGE OF LIVE STOCK.
Injuries to animals running at lurge, see Fences and Cattle-Guards
Conditions limiting liability for the loss or damage to cattle in transit,
see Limitation of Liability.
Notice of loss, or of claims, sce Claims,
Carriage of animals creating nuisance, see Nuisance,

Annotation.

Liability of common carrier for loss of or damage to animals it under
takes to carry, 3 Can. Ry. Cas. 189,

LOSS OR INJURY TO LIVE STOCK—CONDITION OF BILL OF LADING,

Plaintiffs having carried on business for over twenty-live years, and
having shipped live stock frequently, should have known of the conditions
mentioned in the company defendant’s bill of lading, and plaintiffs hav
ing failed to prove any fanlt or negligence on the part of the company
defendant, the latter must be declared relieved of any responsibility for
the loss of live xtock in transit, under the terms of the bill of lading duly
signed by plaintifis.

Hatte et al. v. CUrand Trunk Ry. Co., 18 Rev. de Jur. 320,

LIABILITY FOR INJURY,

The carvier who accepts an animal for transportation takes it under his
care and is in the position of a person using it. He is, therefore, liable
under the provisions of Art. 1055 C.C. Que. for damage which the animal
canses,

Léonard v. Can. Pac. Ry. Co., 35 Que. 8.C, 382,

FERRYMAN—TRANSPORTATION OF

LIVE ANIMALS—RESPONSIBILITY FOR LOSS
OF,

Where a traveler put his horses upon a ferry boat of the ahove deserip-
tion with side-rails only 15 inches high, saw the risk to which his animals
were exposed, and Kept them under his own charge during the crossing,
he is not entitled to recover from the owner of the ferry hoat the value
of a horse which became frightened, jumped overboard and was drowned
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where the accident occurred through no fault of omission or commission

on the part of the carrier or his employees, but from the restless dispo-

sition of the horse and the inability of the owner to keep him quiet.
Roussel v. Aumais, 18 Que. S.C. 474,

LIABILITY FOR LOSS OF DOG

I'he defendants are, by the Railway Act, 1888, common carriers of ani
mals of all kinds: and in this case were held liable for the loss of a dog
which was reccived by them for carriage by their railway and was not
delivered to the plaintiflf in accordance with the contract made with him.
Distinction between the English and Canadian Railway Acts pointed out.
Tudgment of the County Court of Wentworth aflirmed.

MceCormack v, Grand Trunk Ry. Co, 3 Can. Ry. Cas. 185, 6 O.L.R

HiT.

LIMITATION OF LIABILITY

The plaintiff delivered to the defendants, at Stony Point, eighty-six
hogs, and on the following day he put on board the same car, at Thames-
ville, on the way, twenty more hogs, to be carried to Guelph. He got,
at Stony Point, a drover's pass to pass him in charge of his stock. The
agent there said that he allowed the plaintiff to label the car “Thames-
ville,” on condition that the plaintiff would see the label changed, and
that if it had been labelled “Guelph™ it would not have stopped at Thames-
ville at all. The plaintiflf went as far as Thamesville with the hogs, and
from thence went on by express, By some error the car went round by
Hamilton: a delay of several days ocenrred, by which the hogs were injured,

and several died; and when the car reached Guelph nine were missing
altogether.  The jury found that they were lost after leaving Thames-
ville, but how they could not say. Upon the shipping hill, as well as

upon the plaintifi’s pass, was endorsed a condition that upon a free pass
being given, defendants would not be responsible for any neg

igence, de
fault, or misconduct, gross, culpable, or otherwise, on the part of defend
ants or their servants, or of any other person causing or tending to cause
the death, injury or detention of the goo Held, that the condition pro-
tected the defendants, for it sufficiently appeared that the loss must have
lippened from some cause within it: and, Quaere, whether it was not a
reasonable condition, the pass being given to enable the plaintiff to ac
company and take care of the stock:—Held, also, that the plaintifllf was
to blame for not having the proper label put on at Thamesville, and for
not remaining himself or sending someone with the hogs.
Farr v. Great Western Ry, Co,, U.CQ.1 534,

LAMITATION OF LIABILITY,

I'o a declaration

against defendants, setting out a special contract en
tered into with plaintifl to carry certain cattle, wherehy plaintiff under
took “all risk of loss, injury, damage, and other contingencies in loading
inloading, transportation, conveyance, and otherwise, no matter how
cansed,”™ and allegin

the consequent duty on defendants’ part to furnish

suitable and safe carriages, and the breach of such duty, whereby some
of the eattle were Killed aand others injured, defendants pleaded this spe
cial contract, and that while said cattle were being so conveyed a door
of one of the cars became open, and some of the cattle fell out and were
injured:—Ileld, on demurrer, a good plea and that defendants were not
liable

Hood v, Grand Trunk Ry. Co., 20 U.C.C.P. 361,
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LIMITATION OF LIABILITY=—INARILIEY TO READ O UNDERSTAND CONDITIONS

Plaintill’ sent some cattle from Beachville by defendants’ railway, sign
ing a paper which declarved that he undertook all risk of loss, injury or
damage, in conveyance and otherwise, whether arising from the negligence,
default, or misconduet, criminal or otherwise, on the part of
und their servants.  He was told hy the stationmaster that he would have
to sign these conditions, which he did without taking time to read them
I'o an action for negligence in the earringe of the eattle, by which five
of them were Killed, defendants pleaded these conditi
fonnd that the plaintitt had signed Held, that he w
though he might not have read or understood the
Great Western Ry. Co,, 2 (.

defendants

s, which the jury
s bhound by them,
paper | Nimons v
NS 620, distinguished, as bheing founded on
the frand practised on the plaintifl to induce him to sign,)

[O'Roarke v, Great Western Ry, Co, 23 UCQB, 427.)

SPECIAL CONTRACT INJURY TO PERSONS IN CHARGE TRAVELING FREE.

Lhe third parties shipped two carloads of horses over the defendants’
line, and placed G. and R, in charge.

was Killed and R, injured while
on the defendants’ train, through the negligence of the defendants, and in
actions brought hy the administrator of the estate of G. and by R. against
the defendants, jud nts were recovered against the defendants for dam-
ages for the negligence,  The defendants sought indemnity against the
third parties, the owners and shippers of the horses,  Special eontracts for
shipment of live stock were signed by the defendants’ agent and by the
third parties, the form of contr:
under the Railway Aet

4 being that authorized the Board
Ihe vate of freight charged was that authorized
under Canadian classification No, 14, dated the 15th December, 1908, and
approved by the Board, in eases where the stoek is shipped under the
terms and conditions of the special ¢

itract, which classification contains
nsportation of live stoek, including
tgent must accompany  each carload, wnd
owners or agents in charge of carlowds will be earried

certain general rules governing the tr
this, that the owner or his

free on the same
train with their live stock, upon their signing the special contract ap
proved by the Board. G. and R were

carvied free, but neither signed
the special contract, nor was any pass issued and delivered to either of
them embodying its terms, and neither of them knew the contents of the
pecial contract. Upon the tace of each contract was written
in charge.”

“Pass man
Among the conditions of the contract were, that the liability
of the defendants should he restricted to 2100 for the loss of any one hors
and that in case of the defendants granting to the shipper or any nominee
or nominees of the shipper a puss or privil

e less than full fare to ride
on the train in which the property is being carried, for the purpose of
caring for the same while in transit, and at the

owner's risk, then, as
to

ery person so traveling, the defendants are to he entirely free from
liability in respect of his death, injury, or
cansed by the neg

damage, and whether it he
nee of the defendants or their servants or employees,
or otherwise howsoever., On the hack of the

contract, and as part of the
document approved by the Board, provision was made for each person
cutitled to free passage to sign his name, followed by a note that agents
must require such persons to write their own names on the lines above.
Ihe defendants’ agent neglected to observe this direction:—Held, that the
third parties owed no duty to the defendants to inform G. and R. of the

terms of the special contract. (2) Looking at the express terms of the

written contract, including the rule set forth in classification 14, i

tended
for the guidance of both parties, and having r

ard to all the circumstances
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under which the contract was entered into, there was no implied agreement
on the part of the third parties to indemmify the defendants, in order to
the transaction such eflicacy as both parties must have intended

give
it to have, There would have been no claim against which to be indemunitied
if the defendants’ agent had performed his duty, and it would be contrary
to principle to imply an agreement by the third parties to protect the de

fendants from the consequences of their own carelessness,

Goldstein and Robinson v, Can, Pac. Ry, Co,, 12 Can. Ry. Cas. 141, 21
OLR. 575

| Aflirmed in 12 Can, Ry. Cas. 485, 23 O.L.R. 536.)

INJURY TO PERSONS IN CHARGE TRAVELING ON PASS—(CLAIM FOR INDEM-
NITY,

Held, aflirming the judgment of Teetzel, J. (21 OLR. 575, 12 Can. Ry
Cas, 141, above), that the third partics were not bound to indemnify the
defendants in respect of the sums paid to the plaintifis.  Per Garrow,
A The general rule as to the right of indemnity is, that the claim,
unless expressly contracted for must be based upon a previous request of
some Kind, either express or implied, to do the act in respect of which
the indemnity is claimed; and, there being no express covenant or con-
tract of indemnity, it was impossible, in the circumstances, to imply one;
to do so would not be in furtherance of an existing contract, but to make
an entirely new and different one. [ Birmingham & District Land Co. v.
London & North Western Ry. Co. (1886), 34 Ch. D. 261, 274, Sheflield v.
Barclay, [1905] A.C. 392, 3097, and Dugdale v. Lovering (1875), L.R. 10
C.I 196, specially referred to.] Semble, per Garrow, J.A., that the failure
to obtain the signatures of G. and R. was not material—they could not
repudiate the contract which conferred the right which they were exer
cising, [Hall v. North Eastern Ry. Co. (1875), L.R. 10 Q.B. 437.] P«
Meredith, J.A.:  No sort of obligation, indemnity, insurance, or otherwise,
on the part of the third parties, had been proved.

Goldstein v, Can. Pac. Ry. Co.: Robinson v. Can. Pac. Ry. Co., 12 Can
Ry. 485, 23 O.L.R. 5

LIABILITY OF RAILWAY TO CARETAKER OF STOCK.

Oune traveling upon a railway in charge of live stock at a reduced fare,
which is paid by the shipper of the live stock, is not bound by a special
contract between the shipper and the railway company relieving the com
pany from liability in case of his death or injury, of which he had no
knowledge, to which he was not a party, and from which he derived no
benefit, where the railway company failed to do what was necessary to
ring the special conditions of the contract to the attention of the traveler
| Robinson v, Grand Trunk Ry. Co., 14 Can. Ry, Cas. 444, 8 D.L.R. 1002,
reversed; Robinson v. Grand Trunk Ry. Co., 14 Can. Ry. Cas. 441, re

stored. )

Robinson v, Grand Trunk Ry. Co,, 15 Can. Ry. Cas, 264, 12 D.L.R. 696
47 Can. S,C.R. 622,

[Reversed in 19 Can. Ry. Cas. 37.]

CARRIERS OF GOODS.

A. Carriage of Freight.
B. Express and Transfer Companies.
C. Charges.
Carriage of traflic before opening of railway, see Tolls and Tariffs (Re
fund),
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See Baggage: Cars: Claims: Carriage of Live Stock: Freight agents:
ernment Railways; Limitation of Actions; Limitation of Liability

(i
Tolls and Tariffs.

Annotations.
Liability of railway company for goods which it undertakes to carry
1 Can. Ry. Cas, 226,
Connecting lines as affected by conditions in hill of lading
liability, 2 Can. Ry, Cas, 117

limiting

Liability of carrier for loss of goods when conditions with reference to
msurance

wods not complied with by shipper, 2 Can, Ry, Cas, 134
Duties and liabilities of carviers of goods, see Carriers of Goods, 2 (
Ry. Cas. 172,
I'he Crown as a common earrier, 35 DL 285,
Routing of freight, 19 Can. Ry, Cas, 3

{INN
Liability of carriers for value of shipment, 23 Can. Ry

A. Carriage of Freight.
INTERPRETATION OF AGREEMENT-—( ONTROLLABLE FREIGHT
By an agreement providing that the defendants should ship by the Tines
of the plaintifis their controllable freight for points reached by the lines
of the plaintiffs and their connections to the amount of §

00 per annum
if the controllable freight amounted to that: if not, then all of it The
defendants contended that the plaintiffs should supply them with cars for
the car of the freight according to the custom or practice alleged
to be usual in the case of a local line bringing freight to a trunk line
consigmed to a point on the trunk line or reached by its connections
Held, restoring the judgment of Boyvd. O at the trial and reversing the
Court of Appeal, Maclennan, J A, dissenting. (1) That “controllable
freight” means business, that is goods, which the shipper has not himselt
directed to be carried by a particular line or route to its destination. (2
That the alleged practice to supply cars was not to be imported into the
special contract between the plaintiffs and defendants.  (3) That the con
tract was plain, certain and unambiguons both on its face and when
applied to the subject of it for fultilment and execution, and its meaniy
was not rendered uncertain by anything extrinsic: and the evidence ths
the plaintiffs’ officers for a time acted upon the defendants’ understanding
of the contract would not affeet the legal construction of it. (41 That
the plaintifis were entitled to a reference to ascertain the amount received
for any “controllable freight™ shipped by the defendants contrary to the
terms of the agreement,

Michigan Central Ry. Co. v. Lake Erie & Detroit River
Can. Ry. Cas, 83.

Ry. Co, 6

Acr

MENT TO FURNISH CARGOES—TMPOSSIBILITY OF PERFORMANCE
TUITOUS EVENT—DESTRUCTION OF BRIDGE,

Fon

A railway company undertaking to furnish full cargoes for ships, sup
plying the quantity that may be wanting in any case, is discharged from
such obligation by any fortuitous event, as when a bridge on its line iz
burned down by a forest fire, so that the railway company is absolutely
prevented from delivering the cargoes it had undertaken to furnish.

Furness, Withy & Co. v. Great Northern Ry. Co., 10 Can. Ry. Cas. 440,
32 Que. 8.C. 121.

[Aflirmed in part and varied as to damages in 10 Can. Ry. Cas. 453,
42 Can. S.C.R. 234, 10 Can. Ry. Cas. 479.]
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CARGOES  FOR  STEAMERS—CONTRACT— | MPOSSIBILITY  OF  PERFORMANCE—
DESTRUCTION OF BRIDGE ViIs MAJOR

A railway company, which agrees to provide full cargoes for steamers

and to pay for any unfilled space on sueh steamers, is not relieved of its

obligation by reason of fortuitous event, when a bridge on its line has

wen destroyved by a five of unknown origin and the railway company 1s

thereby prevented from delivering, over its own line, the eargoes it had
undertaken to provide Fo free itself from liahility the railway company
wonld have to prove that there had been such a tire as would canstitute
Vis major,

Furness, Withy & Co. v, Great Northern Ry, Co., 10 Can, Ry. Cas.
100,

Vavied as to quantum of damages in 42 Can, S.CR. 234, 10 Can, Ry.
Cas, 479.]

FRAFEIC AGREEMENT—FURNISHING CARGOES — FREIGHT RATES— FAILURE TO
FIND FULL CARGOES—N\IS MAJOR

Appeal from the judgment of the Court of King's Bench, 10 Can. Ry
Fas, 453, aflivming the judgment of the Superior Conrt, Distriet of Qu
o C10 Can Ry, Cas, 440, 32 Que, S.C. 121, which maintained the plain
Ll (respondents’) action, in part, and increasing the amount awarded
wothat judgment to $3.992, with interest and costs

Great Northern Ry, Co. v, Furness, Withy & Co., 10 Can. Ry, Cas, 479,

12 Can, S.CUR, 234,

RIAGE OVER CONNECTING LINES—AUTHORITY OF FREIGHT AGENT

| in British Columbia, being about to purchase goods from G, in On
ght agent of the Northern Pacific Ry
Cooin British Columbia, a letter to G, asking him to ship goods via Grand
Fronk Ry, and Chicago & N.W,, care Northern Pacific Ry. at St. Paul
[his letter was forwarded to the freight agent of the Northern Pacific Ry.

tario

med, on request of the frei

Co. at Toronto, who sent it to G., and wrote to him, “1 enclose you eard

advise and if you will kindly fill it up when you make the shipment
send it to me, T will trace and hwrry them throngh, and advise you of de
livery to consignee.” G shipped the goods as suggested in this letter, do
liverable to his own order in British Columbia:—Held, aflirming the
decision of the Court of Appeal, that on arrival of the goods at St. Paul
the Northern Pacific Ry, Co. was hound to aceept delivery of them for
carriage to Pritish Columbia and to expedite such earriage; that they
were in the care of said company from St. Paul to British Columbia: that
the freight agent at Toronto had anthority so to bind the company: and
that the company was liable to G, for the value of the goods which wer
delivered to I, at British Columbia without an order from
for. 21 AL (Ont.) 322, aflirming 22 O G615, aflirmed.
Northern Pacific Ry, Co. v, Grant, 24 Can. S.C.R. 546
| Referred to in Boyle v. Vietoria Y.T. Co., 9 B.C.R. 3

and not paid

]

LIABILITY FOR ARTICLES STOLEN FAILURE TO COUNT OR CHECK.

Fhe plaintift shipped a number of bundles of iron by defendants’ railway

from Montreal to London, subject to a condition that on its arrival, and
on being detached from the train, the delivery was to be complete and the
liability of defendants to terminate. On the arrival of the iron defendants
forthwith sent the plaintiff advice notes of its arrival, on which were en
dorsed the above conditions, and from whieh it would appear that all the
iron had arrived: and requested him to send for it without delay, and that
it thenceforth remained at his risk. The plaintiff, who was the ticket
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clerk at the London station during all the time that the iron was there,
saw the iron and could have counted the hundles and have seen that they
were correct.  Instead, however, of doing so and taking it away, he allowed
t to remain in a place where, by an arrangement which had existed for
some years between him and defendants, it was accnstomed to he placed
free of charge and for his =ole convenience, and where e was enabled, from
time to time, to send for and take such portions as he required Held
that under tl

voeircumstances defendants were not bound to <hew that
all the iron shipped had in fact arrvived: that therefore no lahility would
itach upon them for an alleged deficieney: and, at all events, that this
point could not now he raised, as it was not taken at the teial

Favlor v. Grand Trunk Ry, Co., 24 U.C.C.P. 582,

Loss OF GOODS AT STATION—JUS TERTH-—RI1GIT OF RECOVERY,

Plaintift had sold certain goods to M., which were at the time lying at
defendants’ railway station, and defendants were fully aware of the sale,
Imt notwithstanding they contracted with plaintitf to carry and deliver
them for him as vequired, and gave him a shipping hill accordingly.  In
e action by plaintify against defendants for the nondelivery :—Held, that

detendants could not set up M.'s title to the goods as against the plain
tilf. 1t further appeared that beyond the fact of M, having notified
fenddants of his elaim, and making a demand for the goods, he did nothing
to indicate his intention of looking to them for damag but in fact sned
plaintitf and recovered the whole amount of his claim from him Held
that the case conld not he hrought within the principle of a Lailee setting
up the jus tertii against the hailor, as there was here no bona fide defend
ing in right ard title of such third person,  Held, also, that plaintin
was entitled to recover the whole value of the property converted, and
merely the difference between the price at the time of refusal

not
to deliver
and tender of it hack again The tender in question was made in writing
hy defendants” solicitor, two days hefore the commission day of the
offering for plaintitli’s acceptance the fifty kegs of butter (the
question), sold by him to M., and for which M. had recovered against him
stating same to be at T. at plaintif’s own risk:—1leld, wholly
ind not to partake of any of the in ul- mts of a legal tender,

Brill v. Grand Trunk Ry. Co., 20 U.C.CP, 410

[See Milligan v. Grand Trunk Ry. (n 17 U.C.CP. 115, 3203; Crawford
v. Great Western Ry. Co., 18 U.C.C. ‘-lll. p. 3192,

illusory,

NONDELIVERY OF GOODS—NOTICE OF NECESSITY FOR PROMPT DELIVERY.

In an action by plaintiffs against defendants for damages occasioned by
the nondelivery of a certain article of machinery contracted to he delivered
by them for plunmﬂ-l it appeared that no notice had been given at the
time of the contract to the defendants of the necessity for a prompt de
livery of the machinery, nor of the use it was to he put to:—Ield, on
the authority of Cory v. Thames Iron Works Co., L.R. 3 Q.B. 181, aflirm
ing Hadley v. Baxendale, § Ex. 341, that the plaintiffs could only recover
the value of the missing article, and were not entitled to the loss of profits
arising from this nondelivery, or the wages of certain workmen employed
upon the building in which the machinery was to he used.

Ruthven Woollen Mfg. Co. v. Great Western Ry. Co., 18 U.C.C.P. 316.

[RON INJURED BY RUST IN RAILWAY YARD—FAILURE TO CHECK AMOUNT.
Defendants received 2000 bundles of hoop iron to be carried to London
and delivered at their station there to the plaintiffs. On its arrival, the

plaintifis having no agent in London and living in Montreal, defendants

sent to them their advice notes of the arrival, and unloaded the iron in
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ard, where it remained for nearly three weeks and was injured hy
Held, that the defendants as common carriers were
, not

their y
rust and exposure:
not liable, Eighteen bundles were missing, and defendants’ offic
having checked the number taken out of the ears, could only say that if

the 2000 bundles arrived there it was all placed in the yard, and must

Held, that the defendants were liable for

have been stolen from there
the eighteen bundles,

Hall et al. v. Grand Trunk Ry, Co., 34 U.C.Q.B. 517,

[See Milligan v. Grand Trunk Ry. Co., 17 U.C.C.P. 115, p.

NTOPPAGE IN TRANSITU—NOTICE OF.

Goods which came from Montreal in bond, were deposited in the cus-

toms warchouse at the Grand Trunk Ry, Station at Toronto. The con-

signees became insolvent, and the consignors gave notice of stoppage in
transitu to the railway company, after which the agent of the company
gave an order for delivery on payment of charges to another person, who

made the entry and received them from the customs:—Held, that such

notice was suflicient, though in such cases it is advisable to give notice
also to the eustoms oflicer; and that an action would lie against the
company for such delivery.
Ascher v. Grand Trunk Ry. Co., 36 Q.B. 609,
YARDS AND WAREHOUSES—DELAY IN DELIVERY—LIMITATION OF LIABILITY
On 3rd of April, 1871, defendants received at Montreal a case of hats
to be carried to Toronto, consigned to the plaintiffs.  The goods arrived
in due course at Toronto, and were placed in defendants’ warehouse, hut
were not delivered to the plaintiffs until the 15th of June following, where
by the sale of the goods was lost, and their value very considerably de-
teriorated. It appeared, however, that the goods were carried under this
special condition:  “The comps 1y goods
left. until called for or to order, warehoused
parties to whom they belong, or by or to whom they are consigned; and
that the delivery of the goods will be considered complete, and the respon
sibilities of the company will be considered to terminate, when placed in

the company’s shed or warehouse.” But it also appeared that it was th
ees goods brought by them

custom of defendants to deliver to the consig

and warehoused, and to charge for the ecarts in the freight:—IHeld,
that the condition would only relieve defendants from liability as common
bound in the latter

v will not be responsible for
for the convenience of the

carriers, but not as warehousemen; and that being
capacity to deliver the goods, they were liable for the loss sustained by the
detention. It appeared also that the address in the shipping bill was not
very distinetly written and it was contended that this was the cause of
the delay: but this was expressly left to the jury, who found for the plain
tifls, and the Conrt would not interfere,

MeCrosson et al. v. Grand Trunk Ry. Co., 23 U.C.C.P. 107,

[See Penton v, Grand Trunk Ry. Co., 28 U.C.Q.B. 367; Hall v. Grand
Trunk Ry. Co., 34 U.C.Q.B. 517; Mason v. Grand Trunk Ry. Co., 37

U.C.Q.B. 163.]

YARDS AND WAREHOUSES—DELIVERY T0 BONDED WAREHOUSE—DELAY—
Lianiairy,
Declaration, that the plaintiff delivered goods to defendants as common

valued at £150, to be safely conveyed from Suspension Bridge t
Breach, that defendants did

carriers
Toronto, within a reasonable time, for hire.
not, within such reasonable time, take care of and convey the said goods

to Toronto, and never delivered the same,

The plaintiff, on the 24th July
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1856, received a notice that “the undermentioned goods consigned to you
have arrived here this day: we will thank you to send for them as soon
us possible, as they remain here at your risk and expense,” The goods
were spring goods, which had arrived from the Bridge on the 5th of April
and 11th of March, and were placed by defendants in a bonded warehouse,
being subject to duties. Being unseasonable at the time of receipt of the
notice, plaintiff refused to take them:—Ield, that the goods being bonded
goods, subject to duty, and defendants having conveyed them within a
reasonable time to the warehouse, where they were bound by law to de
liver them, they were not bound to give notice of their arrival there, and
their duty as common carriers had ceased.
O’Neill v. Great Western Ry. Co., 7 U.C.C.P. 203,

YARDS AND WAREHOUSES — [OSS OF GOODS BY FIRE — LIABILITY AS WARE
HOUSEMEN,

Plaintiff’ delivered to defendants, as common carriers, foreign goods in
bond at Buffalo, to be carried to Brantford. A receipt was given (26th
April, 1854) for (amongst other things) a box at Buffalo for way station.
The contract alleged was to carry the goods from Buffalo to Brantford,
and there to deposit and keep them for the plaintiff, for reward, &c. Fre
quently, before defendants’ freight station was burnt at Brantford (on the
Sthoor 9th May), and afterwards, the plaintiff applied for the goods,
when the answer was “not arrived.” On 9th of May the answer was,
“burnt up.” It was admitted that the goods arrived on the 5th or 6th
of May, and were stored in a bonded warehouse in defendants’ control,
and were burnt up on the 8th or 9th, and that no notice of arrival was
sent to the consignee:—Illeld, that under the contract as stated in the
declaration and proved, defendants’ liability as common carriers had
ceased, and that of warehousemen commenced: and that whatever their
liahility was as warehousemen, they were not liable under the contract as
alleged, and not bound to give notice,

Bowie v, Buffalo, Brantford & Goderich Ry. Co., 7 U.C.C.I 191,

LOSS BY FIRE IN WAREHOUSI

In an action by 8., a merchant at Merlin, Ont., against the Lake Erie
& Detroit River Ry. Co., the statement of claim alleged that S, had pur
chased goods from parties in Toronto and elsewhere to be delivered, some to
the G.T.R. Co., and the rest to the C.P.R. and other companies, by the said
several companies to be, and the same were, transferred to the Lake Erie
Co,, for carriage to Merlin, and that on receipt by the Lake E
pany of the goods it b

e Com
ame their duty to carry them safely to Merlin, and
deliver them to S, There was also an allegation of a contract by the
Lake Erie for storage of the goods and delivery to S. when requested, and
of lack of proper care wherehy the goods were lost. The goods were de-
stroyed by fire while stored in a building owned by the Lake Erie Co. at
Merlin:—Held, reversing the decision of the Court of Appeal, that as to
the goods delivered to the G.T.R.Co. to be transferred to the Lake Erie Co.,
i« alleged, if the cause of action stated was one arising ex delicto it must
fail, as the evidence shewed that the goods were received from the G.T.R.
Co, for carriage under the terms of a special contract contained in the bill
of lading and shipping note given by the G.T.R. Co. to the consignors,
and if it was a cause of action founded on contract it must also fail as
the contract under which the goods were received by the G.T.R. Co., pro.
vided among other things, that the company would not be liable for the loss
of goods by fire; that goods stored should be at sole risk of the owners;
and that the provisions should apply to and for the benefit of every ear
Can, Ry. L. Dig.—6.
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the goods delivered to the companies

rier:—Ileld, further, that as to
o Co., the latter

other than the G.I.R. Co. to be transferred to the Lake K
company was liable nnder the contract for storage: that the goods were
as warchonsemen, and the hills of lading contained no
giving subsequent earriers the
two Courts helow had held

ssion
s did those of the GT.R, Co,
as the
nee of servants of the Lake Erie
Ield, also, that as to
Erie Co., there

in its p
clanse, d
henefit of their provisions: and that
that the loss was cansed hy the negl
should not bhe interfered with:
bill of lading issued by the Lake

Co., such finding

goods carrvied on a
was an express provision therein that owners should ineur all rvisk of loss

warchousemen: and that such con-

of goods in charge of the company,
dition was a reasonable one as the company only undertakes to warehouse
soods of necessity and for convenience of shippers, 17 PR, (Ont.) 221,

reversed.
Lake Erie & Detroit River Ry. Co. v. Sales et al., 26 Can, S.C.R. 663,
169; referred to in

[See Richardson v. Can. Pae. Ry. Co, 19 O.R.
Hunter v. Boyd, 6 O.L.R. 639

8; approved Laurie

Elmsley v. Harrison, 17 P.R. (Ont.) $
applied Neil v. American Express Co., 20 Que, S.C.
v. Can, North. Ry. Co., 21 O.L.R, 178: distinguished Allen v. Can, Pac. Ry
510, 21 O.L.R. 416.]

Co,, 19 O.1

CONNECTING  LINES—DAMAGE TO GOODS—ADMISSION  AND PROMISES OF

SERVANTS.
The consignee of goods carried by two successive carriers has recourse
only against the latter for the damaged condition in which they may be
delivered nupon establishing his negligence.  Proof that 50 cases of oranges,
out, of 200 were damaged when the shipment was transferred from the
ses a violent presumption that they were in

first to the second carrier ri
a damaged condition and relieves the second ecarrvier from liability for
is not hound by the admis

transportation company
is shewn that those employees

damages,  (2) A
sions or promises of its employees unless it
were anthorized to make such admissions or

Coté v, Grand Trunk Ry. Co., 28 Que, S.C. 529,

promises.

NOTICE TO CONSIGNEES—PAY

GOODS IN BOND—ARRIVAL AT DESTINATION
NEGLIGENCE OF

MENT OF DUTY—UOLLECTOR'S WARRANT FOR DELIVERY

CUSTOMS OFFICER IN MISLAYING WARRANT.
+R. 367 (Que.),

De Toumancourt v. Grand Trunk Ry. Co., 6

SHIPPING DIRECTIONS,

GOODS LOST IN TRANSIT

Plaintiffs shipped a number of cases of goods by the Dominion Atlantic
Ry. addressed to M. & Co. at Winnipeg, Man., giving directions, by words
written across the face of the shipping hill, to “Ship C.P.R At St
John, N.B., where the system of the Dominion Atlantie Ry. terminated, the
woods were handed over to the defendant company, who issued a new
shipping bill acknowledging the receipt of the goods from (name blank)
in apparent good order and condition, to be forwarded to the consignec
subjeet to terms and conditions set out on the shipping bill, which was
stated to be “delivered by the company and accepted by consignor or his
agent,” as the basis upon which the receipt for the property mentioned
Several of the cases having been lost in transit:—Held, affirm

was given,
ven by plaintins

ing the judgment of the trial Judge, that the directions g
to the Dominion Atlantic Ry. Co. to “Ship C.P.R.” constituted the company
to which the goods were first delivered, plaintiffs’ agents, to enter into a
new contract with defendant company at St, John, and established a privity
of contract between plaintiffs and the defendant company, and that th
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latter company was liahle divectly to plaintifs for the loss of the goods
while in their enstody
MeKenzie et al. v. Can. Pae. Ry, Co., 43 NS 1L 452

LAMITATION OF LIARILITY DELIVERY 0F CLO0DS 170 CONNECTING LINES,

Declaration upon a contract by defendants to carry  goods from St
Mary's to Hamilton within a reasonable time, alleging nonperformance
lea, that the g

viding, in substs

wds were carvied upon certain special conditions, pro
we, that goods addressed to points

svond defendants’
railway would be forwarded hy public carviers, and defendants’ responsi
Lility should cease on notice to such carviers that the goods were ready
for them; and that defendants <hould not he responsible for any damage
or detention after said notice, or hexond their limits, nor for “claims aris
ing from delay or detention of any train, whether in starting, or at any
station, or in the course of the jonrney.” And the defendants alleged that
they had no station at Hamilton, and that they conveyed the goods to thei
nearest station thereto, and handed them over to the Great Western Ry,
Co., which conveyed them to Hamilton,  Replication, that the plaintiff sues
not only for the neglect and delay in the plea alleged, but for unreasonable
delay by defendants at St. Mary's and for neglect to carry from thenee
to their station nearest to Hamilton,  Rejoinder, repeating the
set out in the plea, and al

those conditions:

stating any fi

nditions
g that defendants only agreed to CATTY Ol
= Held, on demurrer, that the rejoinder was bad, for not
ts to bring defendants within the conditions; and that the
plew was bad for not averring that defendants conveyed the goods to
their nearest station to Hamilton, and gave notice to the Great Western
By, Co, within a reasonable time

Devlin v. Grand Trunk Ry. Co., 30 U.C.Q.B, 537,

LIMITATION OF LIABILITY  DESTRUCTION OF GOODS IN TRANSIT—(ONNECT-
ING LINES,

Plaintifl®s correspondents in Chicago delivered there to the Michigan
to be transported to Toronto fur
plaintifl, that company at the time of delivery giving a receipt note to the
Meet that they had received from plaintitf’s correspondents the merchan
lise in question, consigned to plaintiff at Toronto, to be transported over
their line of road to their terminus, and delivered to the company whos
ine might be considered a part of the route, to he carvied to the place of

Sonthern Ry, Coo certain merchandis

lestination: the Michigan company not ta he liable as common carriers for
the goods whilst at any of their stations awaiting delivery to the company
which was to forward them: and that no company or carrier forming
part of the line over which the freight was to he earried, should he re
sponsible for demur

sor detention at its terminus, or beyond or on any
part of the line, avising from any accumulation or over pressure of husi
ness: and that “the company™ should not be liable for the destruction or
diamage of the freight from any canse whilst in the depot of the company,
or for any loss or damage from “providential™ canses, or from fire, whilst in
transit or at the stations.  There was an arrangement between the Michi
win company and defendants that the latter should carry their freight
from the terminus of their line to certain points in Canada, and this freight
irvived in Detroit, the terminus of the Michigan company, who telegraphied

lefendants’ agent the day before its destruction by fire, that it was in
store, and requested them to forward it.  Defendants had such an ae-
cumnlation of freight on hand that it conld not transport it all over their
line, and could not therefore receive plaintiff’s goods, which were destroyod
Ly fire at the Michigan company’s station in Detroit, the day after the
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defendants were advised of their arrival. In an action against defend-
ants for the value of the goods, charging a refusal on their part to receive
them:—Held, that the plaintiff could not recover, for that under the
receipt note given by the Michigan company, they became the carriers: but
that they only undertook to earry over their own line, and were plaintifl’s
agents to deliver over his merchandise to defendants to be ecarried to
Toronto: but that the arrangement between them and defendants createl
no privity between defendants and plaintiff, o as to enable him to sue
defendants for not carrying it out: and that, even if defendants were
Detroit, for carriage to Toronto,

hound to receive the merchandise at
the evidence shewed that they were not liable for not receiving, owing to
the overcrowded state of their premises, and the pressure of freight upon
them:—Held, also, that plaintill could not, in uny case, recover more
alue of the goods would not e the damages

than nominal damages, as the v
naturally flowing from a breach of contract to earry, in disregard of de

fendants’ common-law obligations to do so: for that the loss by fire arose
from the omission to insure, and it would by no means follow that, even if
defendants had received the property, it might not have heen on the express
condition of exemption from liability in that event:—IHeld, also, that the
condition that “the company” should not be liable for loss from providential
causes, or from fire from any cause whatever, ete., applied to the Michigan
company alone, and not to defendants also.
Crawford v. Great Western Ry. Co., 18 U.C.C.P. 510,

FRUIT FROZEN IN TRANSIT.

LIMITATION OF LIABILITY-

S. 20, subs, 4, of the Railway Act, 1868, as amended by 34 Viet, e, 43, s,
5 (D), is not, by virtue of s, 7 of the latter Aet, made applicable to the
Great Western Ry. Co.: and therefore that they were not deprived of the
protection afforded by one of their special conditions—which stated that
Wl only at the risk of the owners, and that they
frost—although the jury

fruit was to be carr
would not be liable for injury oceasioned hy
found that the fruit in question, which was being carvied by them, became
frozen owing to their negligence,

Seott et al. v. Great Western Ry, Co,, 23 U.C.C.P. 182,

LIMITATION OF LIABILITY-—(G00DS OF COMBUSTIRLE NATURE,
Defendants received at Petrolia two carloads of coal oil to be earried to
The shipping notes stated, “The G, Ry, will please receive the

London

undermentioned property, to he sent subject to their tarilf, and under the
conditions stated above and on the other side” one of which conditions
was that the defendants would not be liable for the loss or damage to goods
i a combustible nature. One of the cars never arrived, and defendants
the other reached London, and was damaged
Held, that defendants

could give no account of it:
there. us was supposed, and all the oil in it lost:
were liable, for the condition related only to risk of carris

Fitzgerald et al. v. Great Western Ry. Co.. 39 U.C.Q.B. 7

PERISHABLE ARTICLES—LOSS THROUGH UNAVOIDABLE DELAY.

Defendants, an express company, undertook to forward a quantity of
fresh fish for plaintiffis from Port Mulgrave, in the Province of Nova
Scotia, to New York, and the evidence shewed that defendants spared no

effort to have the fish forwarded with all possible despatch, but on account
of the journals of the ear upon which they were placed heating, the car
was delayed at two points, and when the fish arrived at their destination
they were spoiled, and that the accident which caused the delay was one
which could not have been avoided:—Held, that the trial Judge erred in
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ot submitting to the jury questions tendered on behalf of the defendants,
and intended to secure the finding of the jury as to where the defendants
were negligent or failed in their undertaking, such finding heing material to
the decision of the case. The jury found in answer to the only question sul
mitted that defendant company did not deliver the fish within a reason
able time, looking at all the circumstances of the case: —Held, that the

latter finding was against the weight of evidence and conld not stand, and
that there must be a new trial.

Matthews v. Canadian Express Co., 44 N.S.R. 202,
MISDELIVERY —“ORDER"—PRODUCTION OF SHIPPING RILLS.

The plaintiffi knowing that the defendants sometimes delivered goods
without production of the shipping bills where not consigned “to order.’
consigned certain goods to the “1.C: Comps

1y, not yet incorporated, and
the defendants delivered them to an individual carrying on business in

that name and at the ostensible offi

¢ of the company, without production
of the bill:—THeld, that

the defendants were not liable for misdelivery
There is no law in Ontario requiring carriers to take up shipping bills
fore the delivery of goods.

Conley v. Can. Pac. Ry. Co.,, 32 O.R
[Affirmed by a Divisional Court, 1 O.L.1

258,

1. 345.)
DESTRUCTION OF GOODS BY FIRE—TERMINATION OF TRANSIT—\VAREHOUSE
MEN.,

The defendant company between the 30th April and the 4th May received
goods at Winnipeg from the plaintiffs for earriag

dressed to the plaintiffs, in some instances, “Prince Albert,” in others,
‘Prince Albert via Qu'Appelle,” in others, “Prince Albert, Qu'Appelle,” in
others, “Duck Lake, Qu'Appelle,” in others, “c/o George Hanwall, Qu'
Appelle.”  Of the places named, only Qu'Appelle was a station on the
company’s line. The goods were destroyed by fire about noon, on the
13th May. They had arrived at Qu'Appelle from day to day between th

5th and noon of the 12th May, and were apparently on the same days put
in the company’s freight sheds,

Ihe goods were ad

The plaintifi’s agent at Qu'Appelle was
aware each day of the arrival of the goods:—Held, following Mayer v
3T.R, 31 U.CC.P. . that the company’s duties as common carriers had
ceased before the fire, and that they were liable, if at all, only as ware
housemen,

Walters v. Can. Pac. Ry. Co, 1 Terr. L.R. 88

[Doubted in Great Western Supply Co. v. Grand Trunk I’;u-ni\-. Ry. Co.,
19 Can, Ry. Cas. 347.)

NONACCEPTANCE Y CONSIGNEE—LIARILITY A8 WAREHOUSEMEN,

A railway company ceases to be liable as a carrier, and the transitus is
at an end when the con

gnees refuse to accept the goods, Upon such re-
fusal the railway company became involuntary bailees of the goods, with
the duty to the owners of taking reagonable care of them and delivering
them to the owners when required.  An amendment to the record allowing
the plaintiffs (who had sued the defendants as carriers for nondelivery )
to claim against the defendants as wia

Frankel v. Grand Trunk Ry. Co

[Reversed in part in

housemen, ordered.
. 2 Can, Ry. Cas. 136.
Can, S.C.R. 115, 2 Can, Ry, Cas. 155.]

NONACCEPTANCE BY CONSIGNBE—LIARILITY

AS WAREHOUSEMEN—LI1ARILITY
FOR GROSS NEGLIGENCE,

F. Bros,, dealers in scrap iron at Toronto, for some time prior to and
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after 1807 had =old iron to a Rolling Mills Co, at Sunnyside in Toronto
West. The GT.R. had no station at Sunnyside, the nearest beir
further west, but the Rolling Mills Co. had a siding
In 1897 1. Bros, instructed the GTI.R
at Swansea or Sunnysids

Swansea, a mil
ble of holding three or four cars
Co. to deliver all cars addressed to their order
to the Rolling Mills Co, and in October, 1899, they had a contract to sell
certain quantities of different Kinds of iron to the company and shipped

to them at various times up to January 2nd, 1900, five cars, one address
to the company and the others to themselves at Sunnyside. On Januar)
10th the company notified F. Bros. that previous shipment had contained
iron not suitable for their business and not of the Kind contracted for and
refused to aceept more until a new arrangement was made, and about the
middle of Jannary they refused to accept part of the five cars and the
remainder before the end of Januvary. On February 4th the cars were
placed on a siding to be out of the way and were there frozen in. On
Febrnary 9th F. Bros. were notified that the cars were there subject to
to Swansea and

their orders and two days Tater 1. one of the firm, went
met the company’s manager I'hey could not get at the ears where they
vere and Foawrranged with the station agent to have them placed on the
ompany’s siding and he would have what the ecompany would accept taken
to the mills in teams. The cars conld not be moved until the end of April
Vhen the price of the iron had fallen, and F. Bros. wonld not aceept
them, but after considerable correspondence and negotiation they took them

may in the following October and brought an action against the GUILR
Co. founded on the failure to deliver the cars. It appeared that in previous
shipments the cars were nsually forwarded to the rolling mills on receipt
an order thevefor from the company bhut sometimes they were sent with
out instruoetions, and on February 3rd the station agent had written to
10 Bros. that the ears were at Swansea and would he sent down to the
rolling mills:—1Held, aflirming the judgment of the Court of Appeal, that
the Rolling Mills Co. were consignees of all the cars and that they had
Having

right to reject them at Swansea if not according to contract,

the
company were not liable as carriers, the

exercised sueh right the railway
transitus having come to an end at Swansea by refusal of the company
to receive them.  The Court of Appeal, while relieving the railway com
pany from liability as carriers, held them liable as warehonsemen and
wdered a reference to ascertain the damages on that head. Held, reversing
I., dissenting, that the action was not brought againsi
could only be liable

such decision, Mills, .
the railway company as warehousemen, and as they
izence and the question of negligence had never heen
tion must be dismissed in toto, with reservation of
a further action should they see fit.

Can. S.C.R. 11,

s such for gross ne,
raised nor tried, the :
the right of F. Bros. to brir
Grand Trunk Ry. Co. v, Frankel, 2 Can, Ry, Cas, 155

[Followed in Swale v, Can, Pac. Ry, Co., 16 Can, Ry, Cas, 363,

LIMITATION OF LIABILITY-—LIABILITY BEYOND INITIAL CARRIER'S LINE.

In 1874, the plaintiff, at Toronto agreed with the defendants to for
vard all his goods for the season of 1874, via the defendants’ railway and
Lake Superior Line of steamers to Duluth, and thence to Fort Garry, th
defendants to forward the goods from Toronto to Duluth at 75 ets. per
100 Ihs,, and the rate from Duluth to Fort Garry to be $2.90 per 100 Ih<
subject to changes of tarifl of the Northern Pacitic Ry., and Kitson's lin
of Red River steamers, The goods in question were shipped by plaintifl
under a shipping note, addressed to himself at Fort Garry, “G.G. Allen
C.0.D," subject to the following amongst other conditions: That when
beyond the places of the company's sta

goods are addressed to consignees
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tions, they will be forwarded by public carriers or otherwise, as oppo
tunity may offer, &c.: but that the delivery by the company will be
complete, and their responsibility cease when such earriers have received
notice that the company is prepared to deliver to them the goods for
further conveyance: and they will not he responsible for any damage o
detention, &c., after such notice, or beyond their limits. The goods were
carried by defendants to Collingwood, and thence by the Lake Superior
steamers to Duluth, where they were delivered to the N.P.R. Co. and car
vied by them and K.'s steamers to Fort Gar and there delivered to G.G
\llen, but without the payment of the price. The plaintiff then made
t claim against defendants for such delivery without payment, and so
opened his case at the trial, but on its appearing that payment wa< to
e made to the express company, and on the plaintifl' stating that his claim
was for the delivery without his order or endorsement of the shipping note
his claim was rested on this ground:—Ileld, that plaintiff could not re
cover, for that the defendants’ contract was only to carry to Duluth, and
on the delivery there to the N.P.R. Co. their liability was at an end
Semble, that even if defendants’ contract extended to Fort Garry, ther
would he no liability, for the evidence shewed that it was never intended
that the goods should not be given up except on a formal order by the
plaintifl or endorsement of the shipping bill,
Rennie v. Northern Ry, Co., 27 U.CLC.P. 153,

LAMITATION OF  LIARILITY LIARILITY BEYOND INITIAL LINE Noricr
CONDITION

R

Ihe plaintifl signed a paper requesting the defendants to forward certain
goods received from him at Toronto, to Indianapolis, in Indiana, “subject to
their taritl and under the conditions stated on the other side.” On the
other side, headed “ten arriage,” the com
that in certain events specified they would not
he responsible. The tenth parvagraph, after stating the course which would
w prrsued by them with respect to goods addressed to consignees resident
hevond the places at which defendants had stations, proceeded, “and the
company hereby further give notice, that they will not be responsible for
any loss, damage. or detention,” to goods bevond their limits
w the jury that all the g
way connecting

al notices and conditions of

pany we public notice,

It was found
ods had been delivered by defendants to a rail
at Detroit with their line and running to Indianay
Held, that the latter part of the sentence conld not he regarded
s distinguished from a condition: and that, whether a notice a condi
tion, it formed part of a special contract on which defendants received the
goods, and by which they were exempted from liability. The plaintiff was
at Indianapolis when the goods (except the missing hox sued for) arrived
there, and remained until some time in the month following:—Held, that
he was resident there within the condition, and having named himself as
the consignee at that place, he was estopped from denying such residence
La Pointe v. Grand Trunk Ry. Co., 26 U.C.Q.B. 479.

15 1 notice

LIMITATION OF LIABILITY—NOTICE OF CLAIMS—NTORING GOODS
TRANSFER TO (( CTING LINES,

PENDING

Defendants on the 5th of October, 1874, received goods at Montreal for
the plaintiff, addressed to the plaintiffs at Peterborough, “by the Grand

Trunk Ry. Co. to Port Hope, thence by the Midland Ry.” One of the

conditions on which the defendants received the goods was, that no claim
for damages to, loss of, or detention of goods, should be allowed “unless
notice in writing, and the particulars of the claim for said loss, damage,
or detention, are given to the station freight agent at the place of deliv-
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ery within thirty-six hours after the goods in respect of which the said
claim is made, are delivered.” The goods got to Port Hope on the Sth ot
October, but by some mistake one case was not given by the defendants
to the Midland Ry. till the 9th of November, and the plaintiffs were ad
vised of its arrival at Peterborough on the 11th. On the 12th the plain
tiffs wrote to the defendants’ agent at Montreal, and to the station agent
of the Midland Ry. at Peterborough, that they had been advised
of its arrival but that they refused to accept it, because the delay had
bheen most unreasonable, they had suffered loss through the detention,
and had heen compelled to reorder goods: and they required the defend
ants to compensate them for the loss sustained, and the value of the pack
Held, that these letters were not a compliance with the condition:—
*Id, also, that the “place of delivery.” mentioned in the condition above
stated, was Peterhorough, the place of delivery to the plaintiffs, not Port
Hope, where the goods were to be delivered to the Midland Ry.; and that
such notice should be given to the station freight agent at Peterborough,
who would be the person agreed upon to receive it:—IHeld, also, that
such notice was required, though the place of delivery was off the defead
ants’ line:—1leld, also, that the defendants were under no obligation to give
notice of the delivery of the goods by them to the Midland Ry. Another
condition was, that goods addressed to places heyond the defendants’ line,
and respecting which no direction to the contrary should have been re
ceived would be forwarded by the defendants as opportunity might offer, by
public carriers or otherwise, or might be suffered to remain in the defend
ants’ warehouse, at the risk of the owner; but that the delivery by the
deiendants should be considered complete, and their responsibility cease,
when the other carriers should have received notice that the defendants
were prepared to deliver the goods to them: and that the defendants would
not be responsible for any loss or detention after arrival at their station
nearest the place of consignment. The third count alleged that the goods
were delivered to the defendants to be earried from Montreal to Peterhor
ough, subject to this condition (setting it out), amongst others, and
averred that the defendants did not forward the goods to Peterborough
within a reasonable time, but on the contrary detained them at Port Hope
in their warehouse:—Held, that defendants were charged as carriers, and
were o acting, not as warehousemen,
Mason et al. v. Grand Trunk Ry. Co., 37 U.C.Q.B. 163,

LIMITATION OF LIABIILTY—NOTICE OF CLAIMS—WHARFINGER NOT FREIGHT
AGENT.

One condition required the plaintiffs to give notice in writing of their
claim to the defendants’ station freight agent within twenty-four hours
after the delivery of the goods. It appeared that Halifax, the place to
which the goods were sent, was beyond the limits of defendants’ railway,
and where they had no station, but that all freight carried over their rail
way for delivery there, was transmitted to one B., a wharfinger, who re
ceived the same as he did the goods of other persons, making for his own
henefit a special charge thereon:—IHeld, that B. was not a station freight
agent within the meaning of the condition.

IFitzgerald et al, v. Grand Trunk Ry. Co., 28 U.C.C.P. 587.

[See Fraser et al. v. Grand Trunk Ry. Co., 26 U.C.Q.B. 488; Gordon et
al. v. Great Western Ry, Co., 25 U.C.C.P 488; Smith v, Grand Trunk Ry
Co., 35 U.C.Q.B. 547.]

TIMITATION OF LIABILITY—SHIPMENT OF GLASS AND CHINA—-VALIDITY OF
STIPULATION,

Defendants received certain plate glass to be carried for the plaintiff,
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who signed a paper, partly written and partly printed, requesting them to
receive it upon the conditions endorsed, which provided that they would

not be responsible for damage done to any china, glass, ete., delivered to
them for earriage; and defendants gave a receipt with the same conditions
upon it:

Held, that such delivery and acceptance formed a special con
tract, which was valid at common law, and exempted defendants from in
jury to the goods, even though caused by gross negligence.

Hamilton v. Grand Trunk Ry. Co., 23 U.C.Q.B, 600,

[Followed in Spettigue v, Great Western Ry. Co,, 15 U.C.C.P. 315, and
Bates v. Great Western Ry. Co., 24 U.C.Q.B. 544. Remarks as to the
necessity and justice of legislative redress in such cases, Bates v, Great
Western Ry. Co., 24 U.C.Q.B. 544.]
LIMITATION OF LIABILITY—STATUTORY

Subs. 4, s,

REGULATION,

20, of the Railway Act of 1868, does not extend to all cases
in which negligence is cha but to

3. They
a limited liability in

ced against the railway company,
cases only of neglect coming within the provisions of subs, 2
are not prevented therefore from stipulating for
other cases,

Searlett v. Great Western Ry. Co,, 41 U.C.Q.B. 211,
LIMITATION OF LIABILITY NTATUTORY REGULATION OF,

Subs. 4, of s 20, of the Railway Aet, 1868, gives an action against
certain railway companies for negleet to carry goods, ete., but the Aet

does not apply to the Great Western Ry. Co., the defendants, By = 5
of 34 Viet, c. 43 (D), this subsection “is hereby amended by adding
thereto the following words: ‘From which action the company shall not
he relieved by any notice, condition, or declaration, if the damage arises
from any negligence or omission of the company or of its servants’
hy s 7,

. and
“The provisions of this Aet” are made applicable to every rail
way company :—Held, that the subsection of the earlier Aect,

as thus
amended, did not apply to defendants:

but that the effect of the later
Act was merely to add the newly enacted words to the subsection, and

I'he provisions of this Aet,” therefore did not include the amendment.

lo a declaration for breach of contract to carry goods within a time
agreed on, or within a reasonable time, from G. to B., defendants pleaded
setting np a special condition of the contract, that defendants *“should
not be liable under any circumstances for loss of market or other claims
arising from delay or detention of any train, whether at starting for

of the stations, or in the course of the journey, nor for damages oc
sioned by delays from storms,” ete.

1\

un
A Replication, that the damages =ued
for arose from negligence and omission of the defendants and their serv
ants within the Railway Act of 1868, s,

20, subs, 4, as amended hy 34
Viet. c. 43, 8. 5, (D.) in this, that the car in which the goods were placed
was neg

gently allowed to remain at a station unattached to any train,
and was negligently attached to a train on a different branch of defend-
ants’ railway from that between G. and B., and was carried thereon to
W, at a distance from B, and allowed to remain there a long time:—
Held, on demurrer, replication bad, for it was not a traverse of the plea,
but the allegation of neglicence was dependent upon the previous refer-
ence to and reliance on the statute. Quaere, whether the replication of

negligence alone would have been an answer to the plea, independent of
the statute.

Allen v. Great Western Ry. Co.

, 33 U.C.Q.B. 483,
LIMITATION OF LIABILITY—TERMINATION

OF LIABILITY UPON NOTICE TO
CONNECTING LINES,

The declaration charged defendants, in the first count, on a contract
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to carry certain wool from Cobourg to Boston within a reasonable time
~\|h||’<lllw certain conditions endorsed on a receipt given by defendants

others, that defendants should not he responsible for damages
rms, acceidents, or unavoidable causes—und
In the second count the contract

amongst
oveasioned by delays from s
all

was stated to be to carry
<hould be imported into the United States hefore the 17th of March, when

Breach, that defendants did not <o

ng as a breach the neglect to earry
within a reasonable time, and so that the wool

the Reciproeity Treaty would expire
carry, by which the plaintifls were disabled from importing the wool into
the States unless upon payment of duties.  As to the first count, it ap
peared by the defendants’ receipt, put in by the plaintiffs, that there wi

an additional condition, that as to goods addressed to consignees resident
heyond the places where defendants had stations (as these goods were),
defendants’ responsibility should cease upon their giving notice to th
carriers onward, that they were prepared to deliver the goods to them for
further transport:—IHeld, a substantial qualification of the contract
claved on, which therefore was not proved as alleged.  As to the second
count, the same receipt applied, which nan no day for earriage int
the United States, but there was verbal evidence of an agreement to for
vard by the 17th March Held, that though M
added to the written contract, it would not dispense with the condition
above mentioned, which shewed a substantial variance from the contract
The plaintifls, therefore, were held not entitled to recover

this term might thus

declared on,

on either count,
Fraser v. Grand Trunk Ry

Co.. 26 U.C.Q.B. 488,

LIABILITY FOR GRAIN DESTROYED

GRAIN ELEVATOR

YARDS AND WAREHOUSES
BY FIR}
Defendants undertook to carry for plaintiffs a quantity of oats to 1

vator there belonging to 8. who

which they did, delivering them at an el
received them to hold for plaintiffs.  Of the quantity thus delivered plain
tifls received part hefore the elevator was destroyed by fire, as it sub
in besides the plain

amount of

sequently was,  There was a very lar
tiflls' in the elevator at the time of its destruction, most of which settled
mass on the wharf on which the building stood, the
Plaintilfs desired to remove what re

down in a conieal

remainder falling into the water
srain, alleging that they conld seleet it from the general

mained of their
mass, from their knowledge of the portion of the building in which it had
f greater part

but defendants, who were the hailees of the

been stored ;
assumed charge of the whole for the henefit of all, and refused to allow

plaintifls to do so, stating that it would be sold for the general henelit
which it accordingly was, when the plaintifis’ sharve of the proceeds was
found to amount to only ahout %28: —Ileld, that plaintiffs coukl main
tain trover against defendants in respeet of their grain so disposed of
by defendants, inasmueh as the latter had no control over it, and ought
not to have prevented plaintiffs from removing it if they could find it:

Held, also, that this was a ease in which no greater than the actual
o8 sustained should have been assessed; and, the jury having award
s, the Court ordered a new trial, unless plaintiffs

dama
ed excessive damag
would reduce their verdict to a sum named

Moffatt et al. v. Grand Trunk Ry. Co., 15 U.C.C.P, ¢

LLOSS WHILE IN POSSESSION OF INTERMEDIATE CARRIFR—DLAKE AND RAII

ROUTES—THROUGH ROUTE.
ry of a carload of tools lost

s for nondelive

An action to recover dar
in transit by the wrecking, on Lake Superior, of a steamship of th
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Northern Navig

tion Co. The goods were shipped from Kakabeka Fall-
- a Canadian Pacific Ry, Cos car, and Canadian Northern Ry. Co. to
Port Arthur, placed on hoard the steams<hip for transportation to Point
Edward, thenee via Grand Trank By, for delivery to the plaintiffs at St
Catharines: ~Held, reversing the trial Judge, and aflirming the Conrt of
\ppeal, that the defendants contracted only to deliver the goods at Port
Arthur to the Northern Navigation Co,, which they did, and were, ther
tore, not liable for nondelivery

lenckes Machine Co. v. Can. Northern Ry, Co, 11 Can, Ry, Cas, 440
4 OB, Bo7

Distinguished in Laurie v. Can. Northern Ry, Co., 21 O.L.R. 178.]

INTURY 10 PERISHABLE GOODS  BY  DELAY CONNECTING  LINR—DPRIVITY
FOREIGN CONTRACT,

\ carload of pineapples purchased by the plaintiffs in New York was
msigned by the vendors to the plainti’s at Ottawa, on the 22nd June

he goods were delivered to the New York Central 11 R Co., oand the

route specified was by the defendants” railway, which connected with the
New York Central line.  The fruit did not arrive at Ottawa until the
oth June, which was a Saturday, and no notice of it< arrival was given
to the plaintiffis until the morning of the 27th.  The fruit was then hadly
damaged by heating: a substantinl portion of the injury took place

between
Saturday afternoon and Monday morning, and some injury during the
ourney; the delay in the journey took place partly upon the New Yorl
Central line, and partly upon the defendants’ line:—Held, Riddell, .J.,
lubitante, that the defendants were liable for the deterioration of the
fruit. Judgment of the Connty Court of the county of Carleton reversed
Per Boyd, C.: The defendants received the fruit either as common earriers

or as under a new contract conformable to the terms of the orviginal ewr
riers” bill of lading, and in either aspeet were liable for neg
handling the car or in the lack of due dili
wrival, The g

igence in

ence in giving notice of its
Is were manifestly of a perishable character, and called
for reasonable diligence in giving notice of their arrival: till sneh notice
wis given, the defendants were liable as carviers.  Per Middleton,

The contract made with the initial earvier, applicable to the whole jour
ney, defines the terms upon which the subsequent carvier undertakes to

carry, and must he deemed to be the contract hetween the parties: if it
were otherwise. the defendants, when they undertook the carrviage of the

goods

received them as common carriers, and there was no restriction up

on their common-law liability.,  The liahility of the defendants, according
to clause 5 of the United States form of contract, under which the
were shipped, was that of carriers until the expiry of 48 honrs afte
notice that the goods were ready for delivery: and, apart from contrae
the goods being of a perishable nature, it was the defendants’ duiy to wive
notice promptly, and their liahility as carriers continned while that
remained undischarged.  [Corby v, Grand Trank Ry, Co., 6 O R 81, 192
wpproved and followed. ]
Corby v, Grand Trunk Ry, Co., 12 Can, Ry. Cas, 494, 23 O.LL.R. 318

LIABILITY FOR LOSS OF GOODS—G00DS LADEN RY SHIPPER ON CAR ON SIDING

e liability of common carriers under Art. 1674 C.(". Que. |
from the time of delivery of the goods, and when a shipper, for his own
onvenience, puts them himself on board the cars of a railway company
on a siding near his warehouse, the delivery to the company takes place
when it seals the cars, or otherwise takes charge of them, and hands th
shipper a bill of lading. Tt incurs ne liability for loss from pilfering, ete.,
that occurs before that

Spedding v, Grand Trunk Ry. Co., 13 Can. Ry, Cas. 46, 40 Que S.C. 463
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PROVISION IN BILL OF LADING FOR PROTECTIG GOODS AGAINST FROST—(ON
NECTING CARRIER,

Where, under a hill of lading which required protection of goods from
frost, a carrier has had possession, for an unreasonably long time during
very cold weather, of a consignment of figs, which were found to he frozen
upon arrival at their destination, a prima facie case of negligence on the
part of that carrier is established which casts the onus upon it, in order
to escape liability of shewing that the consignment was in a damaged
condition when reccived from the connecting carvier,

Albo v. Great Northern Ry, Co. (B.C.), 14 Can. Ry. Cas, 82, 2 D.L.R.
200,

UNREASONABLE DELAY IN DELIVERING GOODS BY CONNECTING CARRIER.

Where it appears that the climate at the point of shipment precludes
the frosting of a consignment of figs at the time of their delivery to an
initial carrier, and that a connecting carrier had possession of them for
an unreasonably long time in very cold weather without offering any
acceptable explanation for the delay, a strong presumption arises that if
they were damaged by frost it was while in the latter's possession,

Albo v, Great Northern Ry. Co. (B.C.), 14 Can. Ry. Cas, 82, 2 D.L.R
200,

CONSIGNEE REFUSING TO ACCEPT DELIVERY,
A consignee is justified in refusing to accept a consignment of figs
which, through the negligence of the carrier, were frozen in transit.
Albo v. Great Northern Ry. Co. (B.C.), 14 Can, Ry. Cas, 82, 2 DR
200.

DAMAGE—DPAYMENT OF PART—EFFECT.

The payment by a common carrier of damages for injuries to a portion
of a consignment of goods is not an admission of liability in respect to
other portions thereof. (Per Irving. J.A)

[Hennell v. Davies, [1893] 1 Q.B. followed.]

Albo v. Great Northern Ry. Co. (B.C.), 14 Can, Ry. Cas, 82, 2 D.L.R.
290,

BILL OF LADING—ASSIGNMENT OF.

The declaration alleged that the plaintiff by his agents delivered to th
defendants 8,000 bushels of his corn, to be carried from Chieago to Strat
ford, &ec., and to be delivered to the Bank of Montreal or their assigns
that the bank assigned the corn to the plaintiff, yet that defendants
neglected for an unreasonable time to carry and deliver it, whereby tl
plaintiff lost a market and was afterwards obliged to sell for a less pric
than he would otherwise have done. It appeared that the corn was
shipped by M. & Co., “as agents and forwarders,”” on account of whom it
might concern, to be delivered to the Bank of Montreal or their assigns
and the bill of lading was endorsed by the agent of the bank to the plah
tiff, with whom the defendants treated as the owner, and delivered it to
him after some delay caused by a charge made and afterwards remitted
by them. It was objected that the consignor or consignee could only sue
upon this contract, not the plaintiff; that the bank could not assign to
him; and if they could, the right of action would not pass. There was no
evidence to shew what interest the bank had in the corn:—Held, there
being no plea denying plaintifi®s property in the corn, that he was admitted
to have been the owner when it was shipped:; that the hill of lading did
not transfer the property to the bank, in whom no other right was shewn;
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that their endorsement was therefore unnecessary, and that he was en

vitled to maintain the action. Semble, however, that if he had first ac

quired his title by such endorsement, he might have sued defen

any negligence occurring after they had recognized him as owner,
Kyle v. Buffalo & Lake Huron Ry. Co., 16 U.C.C.P. 76.

ants for

Biee OF LADING—THROUGH RATE—DPRIVITY OF CONTRACT.

Plaintifls bought twenty-four bales of cotton in Cincinnati, through
their agent B,, who delivered it there to the C.H, & D, By, Co. The bill
of lading contained a heading “contract for a through rate.” Under the
seneral heading of the C.H. & D, Ry, Co., it stated that the cotton was
forwarded by B., and that the shipping marks were: G, & M.—for Gordon,
MacKay & Co., Thorold, Ont., via Detroit & GW.Ry.,” and in the margin
were added the words, “Through at 40c. per 100 Ihs,, &e., to D, via ———="
Uhe cotton was delivered without instructions to defendants, at 1., by the
teamster of a line connecting with the C.H. & D. Ry. Co,, and was burned
vhile in transit on defendants’ line to T.:—Held, that the bill of lading
shewed a contract with the C.H, & D. Ry. Co. for a through rate to T,
and therefore that defendants were not liable to the plaintifls. The non
suit was allirmed.

Gordon et al, v. Great Western Ry. Co,, 34 U.C.Q.B, 224,

[But see the next case.)

BILL OF LADING—THROUGH RATE—PRIVITY OF CONTRACT,

Ihe plaintiffs bonght twenty-four bales of cotton in Cincinnati, throngh
their agent, B., who delivered it there to the C.L & D, Ry, Co. The hill
of lading containing a heading, “Contract for through rate,” Under the
general heading of C.HL & D, Ry, it stated that the cotton was forwarded
w B., and that the shipping marks were =G, & M-—~for Gordon & MacKay
& Co., Thorold, Ont., via Detroit and GA.Ry.” and in the margin was
added the words:  “Through at forty cents per 100 lbs,, at ——p. barrel.
I'o Detroit, via.— S The conditions endorsed excepted that railroad,
and the boats and railroads with which it connected, from loss by fire
Ihe evidence, however, shewed that the freight payable under the bill of
lading was not in fact a through freight to Thorold, but only extended to
Detroit, there being a special contract between the plaintifls and the
defendants as to the freight from Detroit to Thorold, under which the
wods were carried, and which contained no exemption from fire. It
tppeared also from certain letters written by the defendants after the loss
that they did not consider themselves exempt under the original contract,
Ihe goods having been destroyed by fire while in transit on the defendants’
line to Thorold:—Held, that the defendants were liable to the plaintiffs
for the contract with the C.1L & D. Ry, Co., did not extend to them, but
protected .only the companies carrying as f;

ar as Detroit,
Gordon et al. v. Great Western Ry, Co., 25 ULC.C1. 488,

DELIVERY 10 CARRIERS,

In the absence of direct evidence the contents of a box of military sup-
plies was sufliciently shewn in an action by the Crown against a railway
company for its loss, by the testimony of the officer in charge of the su|‘.v
plies, that he selected them from the general stores and turned them
over 1o a person of excellent character, whose duty it was to hox and ship
them, and that the latter delivered a heavy box to the railway company,

which receipted for it, and that such person could not be produced at
the trial, as his term of enlistment had expired, and his whereabouts was
unknown.

Rex v, Can, Pac. Ry. Co. (Alta.), 14 Can. Ry, Cas. 270, 5 D.L.R, 176.
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SHIPMENT OF PERISHABLE GOODS 1IN BOX CAR

Where butter is shipped inoa box ear and the weather is such that a
refrigerator car is necessary to keep it in good condition, and the plain
s agents, the consignees, caused a delay in delivery by failing to pay
the freight charvges, the defendants are not liable tor injury to the hutter
where an unreasonable time is not oceupied in making delivery.

Lessard v, Can, Pac, Ry, Co. (Ao, H Cane Ry

REFUSAL TO ACCEPT SHIPMENT,

Where a shipper entrusted goods to a carrvier for delivery to a consigne
i the consignee refuses to aceept the goods and on being informed there
of by the carrvier, the shipper acquiesces in such refusal and instructs the
carvier to return the goods immediately, the carrier is responsible for the
valdue of such ods if he deliver them to another party, even i he does
so on the consignee’s order presented by a thivd party who holds himselt
ont ax the shipper's agent,

Zimmerman v, Can, Pac, Ry, ( 8 DL 990, 15 Can, Ry, Cas, 78, 43
Que, S, LI
CONNECTING CARRIERS  Laamininy,

In the case of a shipment forwarded to its destination hy different
stccessive carriers, each one is liable only for his handling of it, and
in no wise the warrantor of the others,  Henee, if it arrives in a danmg
condition, the consignee or owner has no action tinst the last carrier,
unless the latter have, himseli, by neglect or otherwise, caused the dam
age
MeCready v. Grand Trunk Ry, Co, 1o Cane Ry, Cas, 179, 43 Que. 8o
1460,

INJURY TO PERISHARLE GOODS BY DELAY IN TRANSPORTATION AND WANT 0}
VENTILATION IN CAR

Vernon Fruit Co, v Can, Pac. Ry, Co,, 12 WL

DAMAGES  LOSS OF GOODS BY  CARRIER—TENDER OF 1LOST ARTICLES- ~Noy
INAL OR SUBSTANTIAL DAMAGES

Action for the value of 50 Kegs of butter delivered hy plaintiff to
fendants to earry from G, to T. Defendants relied upon a tender of the
Itter to plaintill, as preventing the recovery of more than nominal dam
ages. The tender was made in writing by defendants” solicitor, two days
hefore the Assizes, offering for plaintil’s acceptance the 50 kegs of hatter
which had heen sold by plaintitt to M., and for which M. had recovered
against the plaintiff, stating same to be at T, at plaintiffs own risk
Held, wholly illusory, and not to partake of any of the incidents of a
legal tender, and that plaintil was entitled to recover the full value of
the property

Brill v. Grand Trunk Ry. Co., 20 U.C.CP 440,

DAMAGES —NEGLIGENCE IN CARRIAGE OF GOODS-— NOMINAL OR SUBSTANTIAI
DAMAGES,

In an action for not earrying goods safely, whereby they were lost
issnes in fact were left to a jury, reserving the question of nominal o
substantial damages for the opinion of the Court Held, that the onh
question for the Court was, whether the plaintilf should be limited t
nominal damages, or recover the actual value of his goods; and that th
question of mitigating the damages upon the facts proved, could not lx
considered.

Robson v. Buffulo & Lake Huron Ry. Co, 10 U.C.C.P,
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FRAUD AND DECEIT — MISREPRESENTATION OF

Certain bars and bundles of ship from Glasgow to Mon
treal, consigned to the plaintifl.  His agent gave to defendants’ agent an
rder to get them from the ship, and afterwards received from the latter

receipt, specifying the number of bars and hundles and the gross we
hut with a printed notice at the top of it, that
in receipt or shipping

BALLS

iroun came by

ht,
“rates and weight entered
bills will not be acknowledged.”  All the iron re
eived by defendants for the plaintit was delivered at Guelph, but there
was a very considerable deficiency in the weight.

No far as appeared, the
iron had not been weighed either on being taken from the ship, or after
wards:—Held, that defendants were not estopped by their statement
weight in the receipt, and were not liable to the plaintitfs
Horseman v, Grand Trunk Ry, (

o, 31 Q.B
U.C.Q.B. 130.

235, in appeal from 30

LIMITATION OF LIABRILITY LAABILIIY BEYOND INTTIAL

Defendants were charged with
certai

CARRIER'S LINE

negligence and delay in the carriage of

furs belonging to the plaintifl, from Toronto to New York, in pur
suance of their contract.  Defendants’ railway extended only to the Sus
pension Bridge, and it appeared that the goods were delivered to them
addressed to R., at New York, and a receipt given
they were received to be forwarded to such address
rules and regulations,

which specitied that
. =ubject to their tarif

wis stated that when goods
were intended, after heing conveyed by their railway, to be forwarded Iy

In these conditions it

some other means to their destination, the company would not he respon
sible after they were so delivered.  The goods were sent on by defendant«
to the Bridge, and there delivered to the New York Central Ry. Co

placed them in the bonded warehouse of the

. which
\merican customs, until cer
tain documents were procured, without which they conld not be sent m
The plaintiff was asked |

defendants for such papers, but they were not
furnished for some time, and the furs were spoiled by the delay Held
that defendants were not liable, for there was no contract by them 1o
onvey the goods to New York as alleged, but their undertaking was only

tocarry them over their own line, and deliver them to the company which
was to take them on,

gers v Great Western Ry, Co,, 16 ULC.Q.B. 380

STATIONS—REGULAR AND FLAG—TRAVFIC--CL, Axn L.CL,

CONSIGNED TO
ORDER-—RERLUING—DEMURRAGE

A ruilway company is justified in refusing to take shipments of C.L.
and L.OCL traflic to flag stations when cons
lug stations consigned “to orde
tation short of the flag
dorsed bill of lading has
tolls paid.
billiy

gned “to order.”  Traflic 1o
should he billed to the nearest vegulay
station and sent on to destination, after

the en
heen produced and surrendered and the freigh
For unloading into the freight shed and reloading and for 1
L.C.L. traflic from regular to flag stations, forwarding to and un
loading at the said station, the carrier should receive the local toll between
the two stations and for C.L. trallic the through toll should be charged
with an additional toll of %3 per car for rebilling and terminal charges
e detention allowance of 48 hours free time is computed from the time
of notice of the arrival of the car by the agent to the consignee after which
the carrier will be entitled to charge the anthorized demurrage toll,
adian Manufacturers’ Assn. v.

| Can
Canadian Freight Assn.  (Interswitching
Rates Case), 7 Can. Ry. Cas. 302, followed.)

MeMahon v, Canadian Freight Assn,, 16 Can. 1

y. Cas, 230,
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06
~JURISDIC-

BiLl, OF LADING—CONNECTING CARRIERS—INLAND DESTINATION
TION,

A bill of lading issued by a steamship company containing the inland
destination and the throygh toll thereto is made a through bill of lading
although it does not contain the conditions of carriage by rail. By Order
No. 7662, dated July 15, 1909, the Board prescribed the form of hill of
lading for inland carriage from a Canadian seaport. Section 2 of the Or
der provides that the carrier issuing the bill of lading shall be liable for
any loss, damage or injury sustained to the goods carried under such bill of
lading, but the delivering carrier is not made liable unless it be so de facto.
Where a shipment was carried under a through bill of lading issued by a
steamship company from India to Boston, Mass., and thence to final des
tination at Winnipeg, where delivery was made by the last connecting car-
rier, the Board has no jurisdiction over the steamship company nor over
the initial carrier at Boston, and the delivering carrier is not liable for the
shortage of goods received by it “short” from its connections.

Smart-Woods v. Can. Pac, Ry. Co., 17 Can. Ry. Cas. 340.

CARE OF PROPERTY—UNCLAIMED FREIGHT.

The purpose of a bill of lading is satisfied when the transit is complete
except as to any rights of lien or of absolution from claims not promptly
made; and where the consignee fails to take over the goods under a condi
tion that the consignee should pay the charges and take the goods within
twenty-four hours after their arrival, the railway company is in the posi
tion of an involuntary bailee thereof. [Mayer v. GT.R., 31 U.C.C.P, 248
distinguished; Grand Trunk Ry. Co. v. Frankel, 33 Can, S.C.R. 115, 2 Can.

Ry. Cas. 155, followed.]
Swale v. Can. Pac. Ry. Co.,, 16 Can, Ry. Cas, 363, 20 O.L.R. 634, 15
D.L.R. 816.
Co., 22 Can. Ry. Cas

[Distinguished in Getty & Scott v, Can. Pac. Ry.
297, 40 O.L.R. 260.]

JURISDICTION—TRAFFIO—ACCOMMODATION  AND  FACILITIES—COMPETITION

I'he Board under ss. 2 (21), 284, 317 of the Railway Act, 1906, has juris.
diction to direct the respondent to maintain its dock at Michipicoten har-
hour and provide facilities thereat for receiving, loading, carrying, un
loading and delivering traflic of the applicant in competition with traflic

of the respondent. [Can. Northern Ry. Co. v. Robinson, 37 Can. S.C.R. 541

6 Can. Ry. Cas, 101, followed.]
Dominion Transportation Co, v.
17 Can, Ry. Cas. 422,

Algoma Central & Hudson Bay Ry. Co

HEATED CARS—PERISHABLE COMMODITIFS—LIMITATION OF DAMAGES.

The carrier should be obliged to accept shipments of perishable com
maodities, providing heated cars: subject to the stipulation that the shipper
must sign a release waiving all claim for frost damage unless he can
prove that the heating appliances were missing; with a further exee
that if the heaters are allowed to go out through the negligence of the
carrier, the damages recoverable will he limited to one half the freight

tolls charged on the shipment in question.
Fernie-Fort Steele Brewing Co, v, Can, Pae, Ry. Co., 18 Can. Ry. Cas

126,

NOTICE OF ARRIVAL—DPERSON OTHER THAN CONSIGNEE—DPRACTICE OF CoM-

PANIES,
Where a railway bill of lading is issued with the name and address
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of a party other than the consignee as a person to be notified on bulk grain
reaching the destination, the railway is under obligation to send notice to
such person, and is not relieved therefrom by the practice of the terminal
clevator companies of forwarding weight certificates; and the railway is
liable for delay in giving notice due to the freight conductor’s error in
naming in the waybill as the party to be notified, another firm having no
interest in the matter. [Golden v. Manning, 3 Wils, 429, and Collard v.
South Eastern Ry. Co., 30 L.J. Ex. 393, followed.]
Armstrong v. Can. Northern Ry. Co.

, 19 Can. Ry. Cas, @
214, 20 D.L.R. 695.

7 Sask. L.R,

(GOODS RECEIVED, CARRIED AND DELIVERED—BILL OF LADING,

Tt is not open to a railway compuny which has actually received grain
for transportation to dispute the bill of lading or shipping bill issued on
its regular form merely on the ground that its agent had not, by reason
of some inside regulations between the company and its servants, the pow
er to sign the bill, where the company received and carried the grair
lected the freight and made delivery pursuant to its terms.
Ry. Co,, & Can. S.C.R. 179; Oliver
tinguished.]

col
| Erb v. G.W,
v. G.W. Ry. Co., 28 U.C.C.P. 14

3, dis-

Randall et al. v, Can. Northern Ry. Co.,, 19 Can. Ry. Cas. 343, 21 D.L.R.
157,

ESTOPPEL—BILL OF LADING—WEIGHTS OR QUANTITIES —“MORE OR LESS.”
Where there is nothing in the bill of lading or shipping hill of the rail
way to limit its responsibility for the weights or quantities entered on the
hill the railway company is estopped from denying that approximately the
quantity stated with the addition of the words “more or less” had been re-
ceived for shipment.

andall et al. v. Can, Northern Ry

. Co,, 19 Can. Ry. Cas. 343, 21 D.L.R.

BiLL OF LADING—LOSS IN TRANSIT ~PRESUMPTION OF NEGLIGENCE,

Where the bill of lading called for “eleven hundred bushels more or less”
of flax and the evidence proved the delivery of over 900 bushels in a car-load
lot, the onus is upon the railway company to account for the deficiency on
the car arriving at destination with only half the quantity stated in the
bill; where no satisfactory explanation of the loss is given by the railway,
negligence may be presumed against it. [Ferris v. Can. Northern Ry. Co.,
15 Man, LR, 144, followed. |

Randall et al. v, Can. Northern Ry. Co., 19 Can. Ry. Cas. 343, 21 D.L.R.
407

[Followed in Ogilvie Flour Mills Co, v. Can. Pac. Ry. Co., 47 D.L.R. 226.)

LOSS OF GOODS ENTRUSTED T0 CARRIER—NO EXPLANATION —PRESUMPTION OF
NEGLIGENCE,

In the absence of evidence that the loss of goods entrusted to a railway
company for carriage was not caused by the negligence of the railway com-
pany, the rule res ipsa loquitur applies
[Ferris v. CN.R.Co. (1905), 15 Man.
(1915), 21 D.L.R. 457, 19 Can. Ry. Cas,
Can. Pae. Ry, Co., 23 Can, Ry. Cas, !

Ogilvie Flour Mills Co

Cas

and the carrier is responsible.
{. 134: Randall v. C.N.R. Co.
203: Seanlin v,
followed.)

226, 25 Can, Ry.

34

)
. v. Can, Pac. Ry. Co., 4

Can,

Ry. L. Dig.—T7.
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1]

CONTRACTING TO DELIVER—FAILURE TO

CONTRACTS

OF GOODS—RAILWAY COMPANY

DELIVER—NONPERFORMANCE OF
Fullerton, 47 D.L.R. 705,

SALFE

Northern Pacific Ry. Co. v

NHIPPING INSTRUCTIONS.

LONGEST HAUL

INITIAL CARRIER

“longest haul” is recognized by

The right of the initial carrier to the

Canadian decisions, and founded on sound principle; the initial carrier in
equally advantageous to the shipper as to
will give it the

choosing between two routes,
time, toll, and facilities, may select the route which
longest haul, notwithstanding routing dirvections of the shipper to the con
trary, and the principle will be applied where the railway of the initial car
rier, technically owned by a separate company maintaining a distinet or
lease as part of a larger system
Co., 11 Can, Ry, Cas. 395,

ganization, is, in fact, operated under

| Imperial Steel & Wire Co. v. Grand Trunk Ity

followed. ]
Jacobs Ashestos Co. v
[Followed in Re Coal Transportation Facilities,

19 Can. Ry. Cas,
22 Can. Ry, Cas,

Quebee Central Ry, Co,,

OF LIABILITY AT STATION HAVING NO

ARRIVAL-—LIMITATION

NOTICE OF
AGENT.

ods in carloads destined to a

Under a bill of lading condition that
station where there is no authorized agent shall he at the risk of the car
rier until placed on the delivery siding” the carrier is not under obligation
to give notice of the arrival of the ear as a condition of heing relieved ot

responsibility for the goods after the ear is o placed
Lumber Co. v. Can. Pac. Ry. Co, 20 Can, |

D.L.R. 414,

ly. Cas, 43z

Rogers

188,

RECEIPT—ONUS,

DELIVERY

PROOF OF

A receipt for goods by the consignee’s agent is not necessarily conclu
the burden of proof is upon the carrier t
i

sive as to their actual delivery:
shew that the goods were in fact delivered, where it was shown that it w

usual for the carrier’s agent to take a receipt for the goods hefore d
carrier's agent had ascertained whether or not the
[See 16

livery and before the
goods had arrived at the place where delivery was to be made.

D.L.R. 420.]
Henderson v. Inverness Ry, & Coal Co., 21 Can, Ry. Cas. 173, 50 N.S.1

518, 33 D.L.R. 374.

LIABILITY FOR WAREHOUSE RECEIPTS ISSUED AND SIGNED BY AGENT—K Now!
GOODS WITHOUT PERMISSION OF HOLDER

COMPANY—RELEASE 0F
BY OWNER,

EDGE OF
~—C'ONTRIBUTION

A railway company maintaining warehouses as a necessary incident to its
husiness is bound by the act of its agent acting within the scope of th
authority, which it holds him out to the world to possess, in signing wi
house receipts; it is, therefore, liable for shortages, in consequence of t
agent’s release of the goods to the shipper, without the permission of
bank to which they were hypothecated as collateral security; the railway
company, however, is entitled to contribution from the shipper to tl
amount recovered by the bank for such shortages

Can, Pac. Ry. Co. v. Canadian Bank of Commerce: MeDonald v. Can. Pa
Ry. Co., 21 Can. Ry. Cas. 415, 30 D.L.R. 316, 44 N.B.R. 130,
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DEMAND FOR DELIVERY AFTER FARLINVE REFUSAL TO
10 PAY TOLEs  Accrrrance - Walver or
NALE OF FREMGIT TO PAY
RETURN  OF  FREIGHT

ACCEPT  UNDERT AKTNG

PREPAYMENT OR TENDER
TOLES - DELAY IN TRANSMITTING
NEGLIGENCE— DA M AGES—(
CONTRACT SPECIAL

REQUEST bOR
ARRIERS  OR - WARI
PROVISION AS

HOUSEMEN — SHIFFING 10 DAMAGES

VALUE OF FREWGHT APPLICATION TO

AT DATE OF SHIPMENT
HELD BY

FRETGHT
CARRIERS AS WAREHOUSEMEN

Certain packages of leather were carrvied by the defendants for the plai
tifls to Galt, and on the 20th May, 1915, delivery thereof was tendered to
the plaintiffs, who refused delivery :

and it was found that
defendants be

e warchousemen of the goods, and retained possession o1
them as such until the 21st January, 1916, when the defendants sold them
for unpaid charges for transportation and storage

thereatter th

On the I18th January,
1016, the plaintifls requested the chiet agent of the defendants at Galt to
deliver the goods to the plaintiffs, and undertook to pay the charges ther
on; the agent, on behalf of the defendant

, accepted the undertaking: and
t was found that prepayment or tender of tolls and charges was thereby
cifectually waived, At that date, the goods had been forwarded to Mon
treal to be sold there; and, in consequence of delay in communicating to th
proper authority at Montreal the request to return the goods to Galt, tl
equest did not reach the proper hands in Montreal until after the goods
had been sold; and this delay was found to have avisen from the negligen
of the defendants” clerks,  In these cireumstances, it
lefendants were liable in

was held, that the
damages;

and, althongh on the 21st January,
016, they held the goods as warchousemen, they were entitled to the henelit

f a provision in the shipping contract that “the amount of any loss or

damage for which the carvier is liable shall he computed on the hasis of the
vilue of the goods at the place and time of shipment. When th
tipulation is one which, by its terms, is to apply to a state of things which
may arise after the goods have arrived at their destination, it remains in
foree notwithstanding that the transit is ended.
Co. (1913), 20 O.LR, 634,
tinguished; Mayer v,
ferred to.|

[Swale v. Can, Pac Iy
16 Can. Ry, Cas. 363, 15 D.LR., 816, dis
ind Trunk Ry, Co. (1880), 31 U.C.CP. 248, r

Fhe damages were accordingly computed on the basis of the
value of the goods in May, 1915

Getty & Seott v, Can, Pac. Ry, Co., 22 Can, Ry

Cas. 207, 40 OL.R. 260

INITIAL OR ORIGINATING CARRIER LONG HAUL REAsONARL LINES —OwN
Ihe initial or originating carrier is entitled to as long a haul as reason
ible onits own lines. [ Imperial Steel & Wire Co. v, Grand Trunk Ry, Co.,
11 Can, Ry. Cas, Can, Pae. Ry, Co. v, Nelson & Fort Sheppard Ry, Co.
(memorandum ), 11 Can, Ry. Cas, 400; Jacobs . Quebee Cen
tral Ry. Co., 19 Can. Ry. Cas. 357; Plymouth Devonport, etc., Ry. Co, v
Great Western Ry, Co,, 10 Ry, & Ca, Tr. Cas, 68
Lake Erie Ry. Co,, 1 LC.C.R. 374, followed. |

Re Coal Transportation Facilities, 22 Can. Ry, Cas,

Ashestos Co, v

Riddle v. Pittsburgh &

FACILITIES— SAND AND GRAVEL-—SPECIAL DOORS,

Carriers will not be ordered to supply special doors for box ears, used
to carry sand or gravel, as in the case of grain shipments, the circumstances
and conditions (see s. 317 of the Railway Aet, 1906) of sand and gravel
traflic being dissimilar to those of grain traflie,

McKenzie v. Canadian Pacific and Canadian Northern Ry, Cos., 23 Can.
Ry. Cas, 99,
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DELIVERY TO CARRIER-—~LOSS OF PART OF GOODS—PRESUMPTION OF NEGLI
GENCE,

Where goods are shewn to have been delivered to a railway company
for carriage, and they are not delivered, at their destination, and no
explanation is furnished, negligence may be presumed.  Where the initial
carrier undertakes the entire transportation, the connecting carriers
through whose hands the goods pass in the performance of the contract
are the agents of the initial carrier, who is liable for their negligence,
L Co. (1905), 15 Man, L., 134; Henry v, C.P.R. Co. (1884,

| Ferris v. (

1 Mun. LI
Scanlin v. Can. Pue. Ry. Co., 23 Can, Ry. Cas, 336, 44 D.L.R
[ Followed in Ogilvie Flour Mills Co, v. Can. Pac. Ry. Co,,

Cas., 47 D.L.R. 266,

0, followed.]

» Can. Ry.

CARS—LOADING—"SHIPPERS LOAD AND COUNT"—BILL OF LADING,

The practice of carriers in endorsing on a bill of lading, the provision
‘shippers load and count” where cars are loaded by the shipper on pri
vate sidings and not checked by the carrier, is reasonable and lawful, See
s8. 284 (7), 340, of the Railway Act, 1906,

Bole Grain Co. v, Can. Pac. Ry, Co,, 24 Can, Ry, Cas, 25,
SHIPPERS LOAD AND COUNT-—SHIPPING BILL-—EFFECT OF RECEIPT—STATION

AGENT—ONUS OF PROOF,

No effect, as regurds a shipper, ean be given to the placing of
¢ upon the shipping bill deseribing the goods shipped, nor to an ex
planation given him by the agent of the carrier that there being no oppor

While a

“S.L. &

tunity to count the goods his count would have to be accepted.
shipping bill is a receipt for goods shipped, it is not conclusive and may
controverted by evidence shewing that the goods were not received, the

be
mt of the carrier has no authority to make a contract of carriage bind

ing on the defendants, save in respect of goods actually received, the receipt
civen is prima facie evidence, which places the onus upon the defendants
of explaining it away, [Ledue v, Ward, 20 Q.B.D, 479; Smith & Co. v
Bedouin Steam Navigation Co, (1806), A.C. 70, applied and followed.)
Upon the evidence, weighing the preponderating probability having regard
to the onus, it was held that the carrier delivered to the plaintifl all th

goods it had actually received,
Nathanson v, Grand Trunk Ry. Co., 23 Can. Ry. Cas, 328, 43 O.L.R. 73

[See Bole Grain Co. v. Can. Pac. Ry, Co., 24 Can. Ry. Cas. at p. 31 note

INITIAL SWITCHING CARRIER—LINE HAUL—BILLS OF LADING.

The Board will not order initial switching earriers to issue through hill«
of lading covering interswitching of traflic over their lines and the lines ol
carriers who enjoy the line haul; in the absence of arrangement, two bills
of lading are necessary, one by the switching carrier and the other by th

line haul earrier.
Renfrew Machinery Co. v. Canadian Freight Assn., 24 Can, Ry. Cas, 31

“AT OWNER'S RISK.”
Where the carrying of goods is stipulated in the bill of lading to be

owner's risk,” this does not have the effect of excusing a common carrier
from its liability for damages caused by its fault, or the fault of those for

whom it is responsible,
Ottawa Forwarding Co. v. Ward, 23 D.L.R. 645, 47 Que. S.C. 171,
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CONTRACT OF SHIPMENT—FIXING LIABILITY AND VAILU}

Loss oF Part oF
SHIPMENT,

Where the contract of shipment fixes the value of the goods shipped and
limits the lability of the carrier to that value, in case of a loss of part of
the shipment, the shipper may recover the real value of the property
not exceeding the limit of lability stipulated in the contract, and is
limited to a ree

t,

ry of such proportion of the amount named in the con
of the property destroyed hore to the value of all the
property shipped. [Gibbon v, Payton (1769), 4 Burr 2208, 98 E.R. 199:
Bradley v. Waterhouse (1828), 3 C. & . 318; McCance v. London & N.W. 1.
Co. (1864), 3 1. & . 343, distinguished, |

Spaner Bros, v, Central Canada Express Co., 23 Can. Ry. Cas. 332, 43
D.L.R. 400,

[Appeal to Court of Appeal dismissed, See 23 Can. Ry. Cas. 335.)

tract as the value

ACCEPTANCE OF GOODS FOR CARRIAGE - NEGLIGENCE,

A railway eompany which, by its local station agent, accepts and receives
goods for earriage is bound to use reasonable eare for the protection of sueh
goods, 1 they are carelessly left on the station platiorm uncovered over
night and thereby become damaged, the company is liable.

Fisher v. Can. Pac, Ry, Co., 44 D.L.R, 517,

LIABILITY FOR DELAY—CONNECTING LINE-—JOINT TARIFF,

An initial earrvier, who contracted to be liable to the shipper for loss on
connecting railways, unless expressly stipulated otherwise, has the burden
of proof of the existence of such stipulation,

Ouellet v. Manager of Government Railways, 33 D.L.R. 655.

TERMINATION OF LIABILITY

ARRIVAL OF GOODS —REASONABLE TIME FOR DE-
LIVERY,

The liability of carriers by railway, qua carriers, terminates upon the
arrival of the goods carried at their destination and the expiration of a
reasonable time for delivery. Where a car of potatoes arrives at a station
at 5 A, M. on Saturday in very cold weather the freight should be paid ana
delivery taken on the same day. [Grand Trunk Ry. Co. v. MeMillan, 16
Can, N.C.R, 543, followed.]

Lockshin v. Can. Northern Ry. Co,, 24 Can. Ry, Cas, 362, 47 D.L.R. 516.

CARRIAGE ON PERISHARLE GOODS — \WRONGFUL DELIVERY- —DAMAGES—LOSS OF
MARKET-——REJECTION OF GOODS BY PURCHASER,

Lemon v, Grand Trunk Ry. Co., 32 O.L.R. 37, 5 O.\W.N, 8

7 O.W.N. 76.
VALID DELIVERY—OXNUS OF PROVING ~RAILWAY

RECEIVING GOODS FOR LAST
PORTION OF TRANSPORTATION.

The onus of proving a valid delivery of the goods under a bill of lading
hy which they were consigned to the consignors or their assigns is upon the
railway company which received the goods for the last portion of the
transportation from the preceding carrier,

Wolsely Tool & Motor Car Co, v. Jackson, 21 D.L.R. 610,

B. Express and Transfer Companies.
See also A Carriage of Freight, (p. 77).
DEray IN DELIVERY OF MERCHANDISE,

\ carrier who has no notice of special caunse for the delivery of the

goods within a given time, is not liable for general damages for delay.
Clarke v, Holliday, 39 Que. S.C. 4909,
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LICENSED EXPRESSMAN —CARRYING GOODS  FOR HIRE — LIABILITY FOR  LOSS
BY FIRE.

I'he defendant, duly licensed as an expressman hy virtue of a city by
law, was engaged to carry for hire a load of furniture to the railway sta-
tion in one of his wagons.  Before delivery the goods were destroyed hy
fire, not caused by the act of God or the King's encmies, and not arising
from any inherent quality or defect of the goods themselves: —Held, that
the defendant was acting as a common carrier, and, such, not having
limited his liability by any condition or contract, was responsible for the
loss.  [Brind v. Dale, 2 €. & P 207, doubted: Farley v, Lavery, 54 8.\
Reporter 840 (U.S0, coneurred in.|

Culver v, Lester, 37 C.LJ. 421 (MeDougall, Co. 1)),

EXPRESS COMPANIES —COST OF TRANSPORTATION,

The appellant agreed with the agent of the company, respondent, at a
lixed price for the transportation of goods from France.  The respondent
having carried a package to Montreal, to the appellant’s address, refused
to deliver it unless he paid S11.84 for disbursements and ecost of trans
portation, and this without the production of hills of lading and wayhills
of which the originals had been sent to New York:—Ileld, reversing the
iudgment of Charland, J,, that the respondent company could not arbi
trarily, and as a condition of delivery, impose upon the plaintiff the pay-
ment of this sum, except upon verification and subsequent rebate for over
charge, if any. and that it was liable to indemnify him for such dam
wes as he may have sullered on account of the nondelivery of the pack
age

Poindron v. American Express Co,, 12 Que. KB, 311,

NONDELIVERY AND CONVERSION OF GOODS FERMINATION OF TRANSITUS
CONDITIONAL REFUSAL OF CONSIGNEE TO ACCEPT.

Trees consigned by the plaintiffs to one Coat Ayvlhner, Quebee, were de
livered by a railway company, by mistake, at Ayvlmer, Ontario. The
defendants, pursuant to a message received from the railway company

Ship by express CUs trees to Avlmer, Quebee” carried the trees as far
as Ottawa, and were about to send them on by wagon to Avlmer, Quehee,
when O, who was the only person known in the transaction by the
fendants, appeared at Ottawa, and said to the defendant’s agent that |
would not aceept the trees until he saw one I, There were no furthy
communications between the defendants and ( The defendants held 1
voods and sought ont the consignors and notified them of C.'s refusal
Held, in an action by the consignors for damages for nondelivery and con
version of the trees, that the defendants’ contract was not one to delives
the goods to C.at Aylmer and not elsewhere, and his refusal to aceep
even if not absolute, was such as dispensed with any further action on tl
part of the defendants till they had a message from C, that he was read
md willing to receive: and this never having come, the defendants acted
reasonably in holding the goods and notifying the consignors, and wer
not liable for the loss.  The findings of the jury not having supplicd
material for a final disposition of the case, the Court, acting under Cor
Rule 615, instead of direeting a new trial, set aside the findings and gave
judgment on the whole case for the defendants, deeming that if the proper
questions had been put to the jury they could have been answered only in
one way.

Smith et al. v. Canadian Express Co., 12 O.L.R. 84,
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EXPRESS COMPANY—CONDITIONS OF CARRIAGE-—KNOWLEDGE OF CONSIGNOR
form a contract cannot exist on the part of «
party who is in ignorance of its purpose

e assent necessary to

Henee, the acceptance by the
shipper of the receipt of an express company who carries goods for him
loes not constitute an agreement on his part to conform to the condi
tions printed on the back which are neither read over nor explained to
him, especially if he is unable to read or write, The earrier is liable for
the loss of goods earried up to their value at their destination but not
tor the profit that the owner might have made by selling them if nothing
took place when the contract for carriage was made to mak
that such would be the consequence of his failure to execnte it
Black v. Canadian Express Co., 36 Que, 8.C. 499,

» him aware

FEXPRESS COMPANIES—CONNECTING

LINES—00DS DAMAGED DURING TRAN
SIT,

An express company is not responsible for the damages to goods entrus
el for carriage, when the accident happened on another and connecting
line of transfer, and the bill of lading contained a clause by which the

company was relieved from any liability if the loss or injury happened at
a place beyond its lines or control,

Neil v. American Express Co,, 2 Can. Ry. Cas. 111, 20 Que, S.C.

PERISHABLE COODS—DELAY IN TRANSMISSION—LIABILITY,

I'he defendants undertook to forward a consignment of fish from Sel
kirk, Manitoba, to “Toronto, Ontario, subject to certain conditions ex
pressed in the contract:—Held, that the defendants’ engagement implied
that a safe and rapid transit would be furnished for the whole distance,
and that contract was broken when the perishable goods were transferred

it train at Winnipeg, by which delivery was delayed: and this
was negligence for which the defendants were liable as common carriers
lames Co. v. Dominion Express Co., 6 Can. Ry. Cas, !

[Approved in Dominion Express Co. v,

0, 13 O.L.R. 211
Rutenberg, 18 Que. KB, 53.]
IRANSFER COMPANY —LOSS OF BAGGAGE—CONDITIONS OF RECEIPY,

Defendants earried and delivered bagg
hoats, et

¢ to and from railways, steam
The plaintitf, who was a passenger on a steamer, on his arrival
at the wharf in Toronto handed the steamer check for his trunk
father-in-law, R., to have the trunk sent up to R.’s house. R., who was
an employee in the customs, handed the check to H., also a customs oflicer

and asked him to pass the trunk and have it sent up to the house,
gave D, the defend

to his

1.
s agent, on the wharf, the check and twenty-five
cents which R, had given him, told him to have the trunk sent up to R.'s
house, and walked away.

D. then gave the money to 8., a soliciting agent
of the defendants, and proceeded to take the steamer check off the trunk
I, returned in about fifteen minutes after he had left the check and the
money with D, and asked him for a receipt for the trunk. 8. then wrote
out the receipt and handed it to ., who looked at but did not read it
nor was hig attention ecalled to any terms upon it.

He knew, however,
that the defendants were in the habit of giving receipts upon taking over
haggage for transfer. About an hour and a hali thereafter H. handed
the check to R., who passed it on to the plaintiff, who did not read it till
about ten days afterwards.

The receipt was a document which had leg

ibly printed on its face a notice by which the defendants agreed to receive
and forward the article for which the receipt was given, subject to a con
dition that they should “mot be liable for any loss or damage of any
trunk o o o for over $50.”

The receipt was in a form generally used
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by the defendants in the conrse of their bhusiness, and no proof was given

that their agents, who did the work of recciving and receipting for bag
The trunk we

had authority to receive it on any other footing

lost or stolen; but without negligence on the part of the defendants,
defendants tendered to the plaintiff 50 as in full discharge of their liahil
«d, and brought this

ity under their contract, which the plaintifl refu
Held, that the plaintiff was entitled to recover the full value of

action:
the defendants, who as common

the trunk and its contents, inasmuch as
carriers were liable to their customer for the full value of the property
entrusted to their care in the absence of notice, brought home to the
customer, that their liability was limited to a certain sum, had failed to
discharge the onus which lay upon them to shew that the plaintiff at the
with the defendants had received notice

time when he made his contract
that the stipulation limiting their

that their liability was limited, or
liability had been at any time aceepted by him as a term of his contract.

[Harris v. Great Western Ry, Co. (1876), 1 Q.B.D, 51 Henderson v.
Stevenson (1875), L.R. 2 H.L. Se. 470, and other cases bearing on the
liability of carriers for loss or damage to luggage discussed.] Per Mere
dith, J.A,, that the question whether the plaintiff had accepted the condi
tion limiting the defendants’ liability was one of fact, and the finding of
the trial Judge in favour of the defendants should not be reversed unless
plainly shewn to be wrong on the evidence, Judgment of a Divisional
Court reversing the judgment of Boyd, (., at the trial, aflirmed.

Lamont v. Canadian Transfer Co., 9 Can. Ry. Cas, 387, 19 O.L.R., 291

[Distinguished in Spencer v. Can. Pac. Ry. Co,, 16 Can, Ry. Cas, 2
LIQUORS—DPROVINCIAL  POWERS AS TO—INTERPROVINCIAI
LAWFUL SHIPMENT OF LIQUOR

i.]
INTOXICATING
TRADE—LIABILITY FOR REFUSAL TO CARRY
Gold Seal v, Dominion Express Co,, 37 D.L.R, 769,
DELAY IN DELIVERY OF GOODS,
A carrier in the habit of receiving moving picture films, to be delivered
for their exhibition on a certain date, is liable to the shipper for the loss

occasioned by a delay in the delivery until after that date.
Vietoria Dominion Theatre Co. v. Dominion Express Co., 35 D.L.R, 728,

C. Charges.

\WRONGFUL SALE OF GOODS FOR NONPAYMENT OF FREIGHT,

Conditions in a shipping receipt relieving the carrier from liability for
loss or damage arising out of “the safe keeping and carriage of the goods
caused by the negligence, carelessness or want of skill of th

even thoug
carrier’s officers, servants or workmen, without the actual fault or privity

of the carriers, and restricting claims to the cash value of the goods at
the port of shipment, do not apply to cases where the goods have heen

wrongfully sold or converted by the carrvier. A shipping receipt with
e by the defendants’ line and other connect

d made the freight payable on delivery of
I'he defendants had previously

terms as ahove was for earriag
ing lines of transportation an
the goods at the point of destination.
made a special contract with plaintiff hat delivered the receipt to his
agent at the point of the shipment with a variation of the special term
made with him in respect to all shipments to him as consignee during 1l
shipping scason of 1809, the variation being shewn by a clanse stamjx
across the receipt, of which the plaintitl had no knowledge. One of th
shipments was sold at an intermediate point on the line of transportatio
on account of nonpayment of freight by one of the companies in contr
of a connecting line to which the goods had heen delivered by the defer

ants:—THeld, that the plaintill’s agent at the shipping point had
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authority, as such, to consent to a variation of the special contract, nor
could the carrier do so by inserting the clause in the receipt without the
concurrence of the plaintiff; that the sale, =0 made at the intermediate
point, amounted to a wrongful conversion of the goods by the defendants,
and that they were not exempted by the terms of the shipping receipt from
liability for their full value. As the evidence shewed detinitely what dam
ages had been sustained, and there being no good reason for remitting the
case back for a new trial, the Supreme Court of Canada, in reversing the
judgment appealed from (9 B.C. 8 ordered that the damages should he
reduced to those proved in respect of the goods sold and converted
Armour, J., however, was of opinion that the judgment of Craig, J., at the
trial, including damages for the loss on other goods, should be restored.
Wilson v. Canadian Development Co.,, 33 Can, S,.C.R. 432,

SEIZURE FOR UNPAID T01L1S

TERMINATION OF CARRIER'S LIEN—DEMAND
CONVERSION,

By s. 345 of the Railway Aect, 1906, a railway company may, instead of
proceeding by action for the recovery of tolls upon goods carried, “seize
the goods for or in respect whereof such tolls are payable, and may detain
the same until payment thereof,” ete.:—Held, that a railvay company are
not, by this enactment, given a lien on property carried, to such an extent
and of so general and wide an application as to allow them to retake
goods which have been delivered, and as to which the ordinary carrier’s
lien has terminated; the section does nothing more than confirm and estah
lish the carrier's lien; there is the right to scize and detain, but the right
must be exercised and enforced before there is an absolute and uncon
ditional delivery of the goods to the consignee. Semble, that in this case
there was not a suflicient demand for the tolls due to the defendants, on
account of which they seized goods which they had previously delivered
to the consignee, the demand being for a gross sum, including a sum for
tolls :—1leld, also, that the defendants, having converted the goods, were
liable for damages: and the measure was the value of the goods,

Clisdell v, Kingston & Pembroke Ry. Co,, 9 Can. Ry. Cas. 78, 18 O.L.R
251.

ACTION FOR FREIGUT—REMEDIES OF CONSIGNEE—ACCEPTANCE
SIGNEE.

BY CON-

Defendants purchased a quantity of cement for shipment to them at
Regina, and it was so shipped by the consignors, The contract of ship
ment provided that delivery should he made in the railway company’s
shed at destination or when the goods had arrived at the place to be
reached on the company’s railway. The goods arrived at Regina and were
with the consent of the defendant placed for unloading at a point indi
cated by the defendant’s manager. The goods were subscquently taken
away by another party who had purchased them from defendant and who
did not pay the freight, and the defendant refusing to pay the same the
plaintitt hrought action to recover the cha —Held, where goods are
with the consent or by the authority of the purchaser consigned by the
vendors as consignors to be carried by a railway company as common car
riers to be delivered to the purchaser as consignee, and the name of the
consignee is known to the carrier, the ordinary inference is that the con
tract of carriage is between the carrier and consignee, the consignor heing
the agent of the consignee to make it, and the contract in this case wax
therefore between the carrier and the consignee. (2) That the plaintin
company could therefore maintain an action for recovery of the freight
charge from the consignee. (3) That the plaintiff completed its contract
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and hecame entitled to recover its charges when the car containing the
goods was placed for unloading with the knowledge and consent of the

=

ac. Ry. Co. v, Forest City Paving & Construction Co,, 10 Can
5, 2 Sask. L.R. 413.

WRONGFUL SALE OF GOODS FOR UNPAID CHLARGES,

A carrier sued for conversion of gowds by the consignor in respect of an
alleged neglect of duty on the part of the auctioneer employed by the car
rier to sell the goods for unpaid charges, and for alleged failure to account
for all of the goods sold, may properly bring in the auctioneer as a third
party and claim indemnity and relief over against him under Ont. Rule
) (C.R. 1807). [Swale v. Can, Pac, . Co., 1 D.L.R, 501, 3 O.W.N
601, reversed.]

Swale v. Can. Pac. Ry, Co. (No. 2), 2 D.LLR, 84, 2

5 O.L.R. 492,

WRONGFUL SALE OF GOODS,

An auctioneer to whom goods in hulk are entrusted by a carrier to sell
for unpaid charges against them impliedly contracts with the warehouse
men employing him, that he will exercise reasonable care in selling the
coods, [Gagné v. Rainy River Lumber Co., 20 O.L.R. 433, specially re-
ferred to.]

Swale v. Can, Pac. Ry. Co. (No. 2), 2 D.L.R. 84, 25 O.L.R. 492,

SALE OF GOODS TO PAY CHARGES—FAILURE 10 DELIVER SURPLUS GOODS—
NEGLIGENCE OF AUCTIONEER—BILL OF LADING LIMITING AMOUNT OF
RECOVERY.

Swale v. Can, Pac. Ry. Co., 10 D.L.R. 815, 24 O.W.R, 224,

“SWITCHING CHARGES.”
Grand Trunk Ry. Co, v. Laidlaw Lumber Co., 2 O.W.N, 548, 18 O.W.R
340
CONTRACT FOR CARRIAGE— ACTION FOR DAMAGES FOR BREACH BY FAILURE To
DELIVER IN TIME—LIEN FOR FREIGHT—EVIDENCE,
Ludwig v. Beede, 8 W.L.R. 973 (Y.T.).

UNCLAIMED FREIGIT SALE FOR CHARGES,

and takes over the goods at

Where a consignee fails to pay the charge
the destination, the railway company has a right to detain them and t
~ell them for unpaid charges under the statutory authority conferred by

the Railway Act, 1906, ss. 345, 346, and the goods remain “at owner
risk™ while in the custody of the railway: but the railway compuny is
encused thereby from vesponsibility for the default of an anctioncer
whom the goods were handed over to sell for unpaid charges to account
for the surplus of the goods not required for that purpose and the rai
wauy company will be linble for such negligence of its agent, the auctione
as would make a bailee liable for damages or would constitute conversion
[Dixon v. Ric¢helien Navigation Co., 15 AR, (Ont.) 647, followed.]

Swale v. Can. Pac. Ry. Co.,, 16 Can. Ry. Cas. 363, 20 O.L.R. 634, 15
D.L.R. 816,

STATUTORY RIGHT TO SELL UNCLAIMED FREIGHT FOR CHARGES—EMPLOY-
MENT OF AUCTIONEER—AGENCY,
The Railway Act, 1906, does not require the employment of a licensed
auctioneer to carry on the sale of unclaimed freight for unpaid tolls; the
statutory right conferred on the railway compuny to sell by auction goods
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on which the charges have not been paid is one necessary to the carrying
on of a railway husine

and such right cannot he qualified by any limi
tations imposed by provincial authority,  [Grand Trunk
ney-General of Canada [1907] A.C, 65, 7 Can. Ry, Cas. 4

Swale v, Can, Pac. Ry. Co. 16 Can, Ry. Cas
D.L.R. 816,

tv. Co. v, Attor
followed. |
i, 20 OLR. 634, 15

MISTAKE IN EXPENSE BILL—FREIGUT CHARGES UNPAID—RIGHT OF CARRIER
10 RECOVER

Where the consignee of goods is not the purchaser or otherwise the own
er of them and owing to the carrier’s mistake in the making out of the
expense bill is led to suppose on the delivery of the goods to him that the
rges have been paid, such cha
by the carrier. | Domett v, Beckford,
2N & M OT4 3 LUK 10, followed. |
Can, Pac. Ry, Co. v. Watts, 19 Can. Ry, Cas, 338, 8 Alta. L.R. 174,
20 D.L.R, 607

s cannot be recovered from him
i Barn, & Adol. 524, 39 R.R. 559,

CONSIGNEE'S DELAY IN UNLOADING—NOTICE TO SHIPPER,

When a railway mpany has delivered to a consignee goods which it
undertook to carry, it is not hound to notify the shipper of delay caused
by the consignee in unloading, and of the costs incurred by the consignes
in consequence. I the shipper subsequently pays such costs, to the dis

charge of the consignee, he has no action in repetition (i.e., money paid
under a mistake) against the railway company, .
Raine v. GT.IR, Co,, 54 Que, SO, 4714

CARRIERS OF PASSENGERS.

A. Injuries to Passengers.
B. Duty of Protection; Trespassers.
C. Ejection from Train.

Injury to passenger by reason of defective bridge, sce Dridges.
Injuries occasioned by reason of defective station grounds, see Stations
Ejection of passenger for violating conditions of ticket, see Tickets and
Fares.

Injuries to employees, see Employees
Loss of baggage, see Baggag

See Government Railways;

e

Train Service,

Annotations.
Duties and liabilitics of carriers of passengers,

1 Can. Ry. Cas. 262
Carrier’s duty to protect passengers

2 Can. Ry. Cas, 96
Carriers of passengers and duties toward passengers alighting from
cars. 2 Can. Ry. Cas, 37,

Linbility of carrier for injuries to passengers

riding on platform. 4
Can. Ry. Cas, 258,

Duty of carriers to provide accommodation for passengers. 4 Can. Ry.
Cas. 427,

Iransportation of immig

mts. 4 Can Ry, Cas. 416,
Liubility of carrier for injuries inflicted by fellow passenger. 4 Can,
Ry. Cas, 448.

Liability of carrier for injuries to passenger or licensee,
Cas. 64, 4 Can. Ry. Cas. 200, 4 Can. Ry

Licensees and trespassers,

2 Can. Ry.
Cas, 491,
12 Can. Ry. Cas, 245,
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Evidence of negligence in earrying passengers. 9 Can, Ry, (

Review of cases on negligence, 3 Can, Ry, Cas. 316

I'he Crown as a common carrier, 35 D.L.R, 285

Liability of carrier of passengers as a common carvier, 23 Can, Ry
Cas, 305

A. Injuries to Passengers.

See also Limitation of Liability (I); Street Railways (G); Negligence
(A

DERATEMENT OF TRAIN,

Where the breaking of a rail is shewn to he due to the severity of th
climate and the suddenly great varvintion of the degrees of temperatur
and not to any want of care or skill upon the part of the vailway company
in the selection, testing, laying and use of such rail, the company is not
lable in dumages to a passenger injured by the derailment of a train
throngh the breaking of such rail. Fournier, J., dissenting, on the ground

that as the accident was caused by a latent defeet in the rail in use, the
company was responsible,  Mont. LR 2 S.CO 171, Mont, LR, 3 Q.8 824,

reversed
Can, Pae. Ry, Co. v, Chalifonx, 22 Can, S.C. 21, 24 C.L.J. s
[Applied in Guinea v, Camphell, 22 Que, S( il referved to in Quebee §
Lake St. John Ry, Co. v, Duquet, 14 Que. KB 4845 Quebee Central Ry,
Co. v. Lortie, 22 Can, S.C.R. 343,

NEGLIGENCE IN ALIGHTING— TRAIN LONGER THAN PLATFORM,

L. was the holder of a ticket and a passenger on the company’s train
from Levis to Ste. Marvie Beuce. When the train arrived at Ste. Marie
station, the car upon which L. had been traveling was some  distance
from the station platform, the train being longer than the platform,
and L., fearing that the car would not be bronght up to the station, the
time for stopping having nearly elapsed, got out at the end of the car
and, the distance to the ground from the steps b about two feet and
a half, in so doing he fell and broke his leg, which had to be amputated
The action was for $5,000 damages, alleging negligence and want of prope
weommadation,  The defence was contributory negligence,  Upon the evi
dence the Superior Court, whore judgment was aflirmed by the Court of
Queen’s Beneh, gave judgment in favour of L. for the whole amount, On
appeal to the Supreme Court of Canada:—Held, reversing the judgments
of the Courts below, that in the exercise of ordinary care, L. could have
safely gained the platform by passing through the ear forward, and that
the accident was wholly attributable to his own defanlt in alighting -
hie did, and therefore he could not recover: Fournier, J., dissenting.

Quebee Central Ry, Co. v, Lortie, 22 Can, S.CR. 336

[Referved to in Guay v. Can. North, Ry, Co, 15 Man. LR. 279.]

PASSENGER ALIGHTING FROM TRAIN WHERE NO PLATPORM,

If there is a platform at a railway station, the railway company is
hound to bring the passenger ear of a train stopping there up to the plat
form to permit passongers to step down on it in alighting, or to provid
some other safe means for passengers to alight. The plaintiff was a pa
senger on one of defendants’ trains.  On stopping at the station where <
wished to get off, the train was left so that the ear in which the plainti
was, stood entirely behind the station platform. The conductor havi

offered plaintifl his hand to assist her in alighting, she took it and jumpe!
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to the ground, three feet below, The ground at that point sloped slightly
downwards from the track and was slippery with snow or ice

I'he plain
tiff received serious injury in

consequence of the jump.  She was two
months advanced in pregnancy, was very unwell for the next six days and
then had a miscarviage, from which she suffered great weakness for a con
siderable time,  Plaintif did not know at the time she jumped that there
was a platform at the station:—IHeld, (1)
damag for the injury sufle
guilty of negligence,

The defendants were liable in
by plaintiff, as the conductor had been
(2) The plaintitf was not bound to disclose her preg
naney to the conductor, so that he might know that special care was neces
sary in aiding her to alight.

Guay v. Can. Northern Ry, Co., 15 Man, L.

5.
COLLISION—NEGLIGENCE OF CONDUCTOR
While the plaintiff was being conveyed as a passenger on a car of the

defendants, he was injured in consequence of the car hei
behind by another car on the same tr

g run into from
k. The motorman and conductor
of the other car had, contrary to the express rules of the company, ex
changed places, and the conductor in operating the car, either through

negligence or incompetence, allowed the collision to take place:——leld,
thy

the negligence of the motorman in abandouning his post to the conductor
was the effective cause of the accident, and that the defendants were liahle
i damages for the injury to the plaintiflf, although the conductor, whose
act was the immediate cause of the accident, was not
scope of his emplovment at the time. | Englehart v. Farrant, [1807] 1
Q.1 240, followed ; Gwilliam v, Twist, [18095] 2 Q.13 84: Beard v. London,
1900] 2 Q.B. 530; Harris v. Fiat (1907, 23 T.L.R

acting within the

A, distinguished |
Held, that, in order to make the defendants as carviers of passengers

by the railway liable to the plaintifl, it was enough to shew that the negli
genee or omission which caunsed the aceident was that of the defendants’
servants then in actual charge of the ear.  [Wright v. Midland Ry. Co
(1873), L.R. 8 Ex. 137: Thomas v. Rhymney Ry, Co. (1871), LR, 6 Q.8
266, and Tavlor Manchester, ete. Ry, Coo, [ I8¢ 1 QB 134, followed
Vanee v, ( LRy, Coo (19100, 17 OOW.RL 1000, distinguished.)

Hill v. Winnipeg Elee. Ry, Co., 21 Man. L.R. 442,

L.

NBGLIGENCE IN MANNER OF RUNNING TRAINS

ORDINARY INCIDENT IN RATI
WAY TRAVBLING,

Plaintiff was a passenger by a night train
railway between Montreal and Toronto,  After retiring to the berth assigned
to her—an upper one—she endeavoured to make some change in the man
ner in which the berth wa le up.  She next tried to reach the other end
of the berth from the inside, but, just as she leaned to the inside of the
car, there was a violent lureh and jerk which threw her into the middle of
the passage way, on her back, intlicting severe injuries.  On the trial of
the action brought by plaintilf to recover damages for the injuries sus
tained by her, the learned trial Judge withdrew the case from the jury
for the reasons (1) that there was no evidence of negligence on the part
of the defendant, and (2) that the plaintifl’s evidence was consistent with
the view that her own efforts to better her condition, in her fear arising
from the motion of the car, resulted in the accident:—Held, there being
doubt as to the proper inference to be deduced from the facts in proof, there
being two reasonable but ditferent views that might be taken, that the ease
was improperly withdrawn from the jury, and plaintifl was entitled to an
order for a new trial with costs:—1leld, that, apart from the question of
plaintifls negligence in attempting to turn in her berth, or the oceasion for

on the defendant company’s
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there was evidenee for the jury of negligence on

making such a change,
the part of defendant. Semble, that a train should not be managed in

such a way, whether by excessive speed in going around curves or other
wise, that a passenger should be thrown from the herth hy the swaying and
at all an ordinary incident in railway

lurching of the car, this heing not

traveling.
Smith v. Can. Pae. Ry, Co, 1 Can. Ry. Cas, 231, 34 N.S.R, 22,

| Reversed in 31 Can. S.C.1 1 Can. Ry. Cas followed in Loug
heed v, Hamilton, 1 Alta T W.L.R, 204; referred to in Jackson v,

Can, Pac. Ry. Co, 1 8.1

Sx K

PASSENGER IN SLEEPING BERTIL

NEGLIGENCE
N, an elderly lady, was traveli on a train of the C.P.R., Co. from

Montreal to Toronto. While in a sleeping berth at night, believing that
she was riding with her back to the engine, she tried to turn around in
her berth, and the car going avound a curve at the time she was thrown out
on to the floor and injured her back. On the trial of an action against
the company for damages it was not shewn that the speed of the train was
excessive or that there was any defect in the roadbed at the place where
the accident occurred to which it could be attributed:—lHeld, reversing
the judgment of the Supreme Court of Nova Scotia (1 Can. Ry, Cas, 231)
that the accident could not be attributed to any negligence of the servants
of the company which would make it liable in damagzes to S, therefor

Can, Pac. Ry. Co. v. Smith, 1 Can. Ry. Cas, 255, 31 Can. S.C.R

FALLING FROM PLATFORM OF VESTIBULE CAR—MOVING TRAIN,

iies are not insurers of their passengers, \Where a passen.

Railway comp:
ger while passing through a vestibule from one car to another on a moving
train fell from the platform through a door partially opened hy some un
there was no evidence from

known means and was killed:—1leld, that
which the jury might reasonably have inferred negligence on the part of
the defendants, causing the accident, and the defendants were entitled to

a nonsuit,
Co., 1 Can. Ry. Cas, 258,

! Campbell v, Can, Pac. Ry
[Inapplicable in Bell v. Winnipeg Elee. Street Ry, Co., 15 Man, L.

344.)

NEGLIGENCE IN STOPPING TRAIN—OPPORTUNITY TO ALIGHT,

A railway company which has undertaken to carry a passenger to a sta
tion on its line must stop its train at that station long enough to give the
passenger a reasonable opportunity of getting off. If the train stops and
the passenger, after making reasonable efforts to do so, is unable to get of)
before it starts again, and jumps off and is injured, the company is liable
in damages; provided, however, that when the passenger jumps off the
at such a rate of speed as to make the danger of

train is not moviny

jumping obvious to a person of reasonable intelligence,
Keith v, Ottawa & New York Ry. Co., 2 Can. Ry. Cas. 2:
[Affirmed in 5 O.L.R. 116, 2 Can. Ry. Cas. 26.],

MOTION—NEGLIGENCE—CONTRIBUTORY

3 O.L.R. 265.

ALIGHTING FROM TRAIN WHILE IN
NEGLIGENCE
The fact of a passenger getting off a train while it is in motion is not
necessarily negligence. In every case it is a question to be decided by the
jury whether the passenger acted as a reasonable man would do under the
circumstances. Where a train, scheduled to stop at a named station,
did not on arriving there stop a suflicient length of time to enable the pas
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sengers to get off, and a passenger in attempting to do so, after the train
had started again, fell and was injured, and it was found by the jury on
the evidence that he acted as a reasonable man would do under the cir
cumstances, the Court declined to interfere with the findin

Keith v, Ottawa & New York Ry, Co, 2 Cane Ry, Cas . 5 OLR. 116

[ Referred to in Simpson v. Toronto & York Radial Ry. Co., 16 O.LRI.

applied in MeDougall v, Grand Trunk Ry. Co,, 14 Can. Ry. Cas. 316,
s D.L.R. 271.]

DEFECTIVE DOOR APPLIANCES—INJURY TO CHILD PASSENGER,

The plaintiff, a boy four years of age, with his parents, was being car-
ried as a passenger on a steamboat of the defendants.  The child and his
mother were in a house on the hoat's deck, leading from which out on to the
deck were doors fitted with appliances intended to keep them fastened
back, when they should happen to be flung wide open. While the plaintifl
was in the act of passing through one of the doorways to get out on
the deck to his father, the door swung to and jammed his fingers, so that
the tips of some of them had to be amputated, The plaintifi’s father and

clder brother swore that the fastening of the door was out of order, and
would not hold it back.

There was evidence to shew that the doors of the
house were frequently being opened and shut by passengers and others,
md that a very few minutes before the accident a passenger had gone
irough the doorway in question, leaving the door on the swing., It was
also proved that the fastenings had been put on the door in order to hold
them open in warm weather for the purpose of ventilation.

In an action
on the case for negl

gence brought on the part of the plaintift by his
father as his next friend against the company to recover damages for the
injury above mentioned :—Ileld, that there was no duty cast upon the de
fendant company to provide the doors with the appliances mentioned or
to maintain them in zood working order: and, even if they were, the
evidence went to shew that the proximate canse of the accident was the

act of the passenger in leaving the door on the swing, for which the com
pany conld not be held liable.
Cormier v. Dominion Atlantic Ry. Co., 3 Can. Ry

. Cas. 304, 36 N.B.R.
10.

CROWDED TRAINS——STANDING ON PLATFORM—CONTRIBUTORY NEGLIGENCE,

The plaintiff when traveling by a train of the defendants was forced
by overcrowding to resort to the platform outside one of the cars, and
for better protection sat down on the second step, and while so sitting was
thrust out by a swerve of the train, which made the people standing on

the platform press up against him suddenly.

This caused him to lose
hisx balane

and one of his legs protruding, was struck by some fixture on
the track, and he sustained injuries:—IHeld, that the defendants were lia
e, [Metropolitan Ry, Co. v. Jackson (1877), 3 App. Cas. 193, specially
referred to.)

Burriss v. Pere Marquette Ry. Co.. 4 Can, Ry. Cas. 251, 9 O.L.R. 259,

LATENT DEFECT IN WHEEL OF CAR—DERAILMENT,

The plaintiff brought this action for injury sustained by her owing
to the breaking of a flange in the hind wheel of a car of the defendants,
on which she was a passenger, on the oceasion of an excursion, causing
partial derailment and her violent ejection. The flange broke because of an
inherent defect in the shape of an airhole at the time of the manufacture
of the wh The defendants did not shew what tests had been applied by
the manufacturers of the wheel, or what could be done to detect the flaw;
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neither did they shew that they themselves made any proper examination
of the wheel before using it:—Held, that the defendants had failed ade
quately to discharge their duty of examining thoroughly and skilfully the
equipment furnished for the excursion and were liable.  Judgment of
Clute, J., allirmed,

Gaiser v. Niagara St. Catharines & Toronto Ry. Co., 9 Can. Ry. Cas.
266, 19 O.L.R. 31.

ABSENCE OF FACILITY FOR ALIGHTING—CONTRIBUTORY NEGLIGENCE,

Plaintiff was a passenger lawfully on a passenger train of a railway
company. On arriving at her destination the train stopped, the name of
the place was announced, and the plaintiff, finding the door of the car
open, went out and stepped off, expecting to step on the platform, but
there being no platform she fell four feet and was injured. It was late
at night, very dark, and no lights were provided and the plaintiff was un-
familiar with the surroundings:—Held, that under the Railway Act it was
the duty of the company to provide proper facilities for passengers alight-
ing from their trains. (2) That the announcement of the station, the
stoppage of the train, and the open door, constituted an invitation to the
plaintiff to alight, and an intimation that she might alight safely, and no
warning being given the company was guilty of negligence if the passen
ger, without contributory negligence, did not alight safely. (3) That
under the circumstances the defendant was entitled to alight, and there
was no contributory negligence in not satisfying herself that there was a
platform to alight upon.

Wray v. Can. Northern Ry. Co., 10 Can. Ry. Cas. 196, 3 Sask. L., 42,

PASSENGER CROSSING TRACKS AT STATION,

The plaintiff sued the Wabash and Grand Trunk railway companies to
recover damages for injury caused to her by a train of the Wabash com
pany, at the Belle River railway station. The railway was owned by the
Grand Trunk company, the Wabash company having running rights over it
The plaintiff was a passenger on a Grand Trunk train, and alighted at the
Belle River station for the purpose of going to the village. There were
two tracks, running east and west, and the plaintifl was on the platform
on the north side of the two tracks, which she had to cross in a southerly
direction to reach the village. At the casterly end of the station platform
was a sidewalk and pathway for foot passengers, but this pathway where
it crossed the railway right-of-way was not a public highway, but the pr
vate property of the Grand Trunk company. The Grand Trunk train hy
which the plaintifi had arrived was on the southerly track, and the plain
tiff was standing just clear of the north track, waiting for that train to
proceed easterly before she attempted to cross. As the last car reached
the crossing, she stepped upon the north track, in front of a Wabash train
approaching from the east, and sustained the injuries complained of
There was nothing to obstruct the view from the platform to the ap
proaching Wabash train, and warning of its approach had been given by
whistling. The jury found negligence on the part of both companies—the
Grand Trunk, because “they should have taken more care of the passen
gers on account of the train being late:” and the Wahash, because the
“did not take proper precautions knowing that the Grand Trunk train
was late”:—Held, that the action was properly dismissed by the trial
Judge, whether as upon a nonsuit because there was no evidence of negli
gence on the part of the defendants, or either of them, or upon the finding-
of the jury, in effect negativing negligence other than as found by then
and they having found no act of negligence which caused the injury. Judy
ment of Middleton, J., afirmed, Per Riddell, J. That it \m-.[.|n|-..‘x
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ruled at the trial that the station-master's statement after the accident

was not admissible as evidence against the defendants: [Wilson v. Bots
ford-lenks Co, (1902), 1 O.W.R, 101]:—Held, also, per curiam, that a new
trial should not be ordered. Per Mulock, C.J.:—That there was no
renson to suppose that upon a new trial the evidence wounld be different:
and no exception could be taken to the charge, the Judge having instructed
the jury that, if they found negligence causing the accident, they must
go further and find the particular act of negligence which caused the
accident.  Per Riddell, J.:—7That it would be improper to send the case
hack for a new trial on the supposition that another jury might find

some specific act of negligence which the former jury could not.
v,

[Cooledge
oronto Ry. Co. (1907), 10 O.W.R. 739.] Semble, per Riddell, J.:—That,

even if negligence had been proved against the defendants, the plaintiff

could not recover, for everything proved was consistent with the plaintifl’s
own negligence, and there was nothing to contraindicate it.

Antaya v. Wabash Ry. Co, 12 Can. Ry. Cas. 448, 24 O.L.R

. 88,
DUTY TO CLOSE VESTIBULE DOOR—FINDING A8 TO NEGLIGENCE.

Upon a question of fact, as to whether the rear vestibule and trap
doors of a day car of a railway train, on which car the plaintiff was riding,
were closed while the train was standing at a certain station; where the
jury balances the probabilities (a) on the testimony of the defendant
company’s conductor and brakeman for the negative and (b) on that of
the plaintiff and a disinterested witness for the aflirmative, and finds

on that point for the plaintifl, such finding is within the jury’s province
i will not be disturbed.

MeDongall v. Grand Trunk Ry. Co. (Ont.), 14 Can. Ry. Cas. 316, 8
D.L.R, 271.

HoTELREEPER—CONVEYANCE OF GUEST FROM STATION

Hige oF oMNIRUS,
Barker v. Pollock, 4 W.L.I.. 327 (Terr.).
PASSENGER ATTEMPTING

TO BOARD CAR—FINDINGS
DAMAGES,

OF JURY—EVIDENCE—

IVEye v. Toronto Ry. Co., 3 O.\W.N, 38, 20 0.\W.R

CONTRIBUTORY  NEGLIGENCE
FROM CAR.

5.

CAR LEAVING TRACK—PASSENGER  JUMPING

Shea v, Halifax & S.W. Ry. Co., 3 E.LR, 431 (N.S).
NEGLIGENCE OF STREET RAILWAY —ALLOWING TIME TO ALIGHT—] NFERENCES.
Where the circumstances of the ease are such that positive and direct

wvidence of specific negligence cannot be given, as where a street car had
stopped to permit a passenger to ali

ght, and the latter, while in the act
of alighting, is rendered unconscious so as not to be able to remember
what happened after getting to the car step, and where it is proved that
when the car had proceeded only a short distance ahead without knowl-
vdee of the accident by any one on it, the passenger was found injured
ud unconscious hy the track. and where there was no evidence to indi
cate any intervening cause, the jury may infer in the absence of any evi-
devee for the defence, that the car had been negligently started before the
passenger had alighted, and that such negligence cansed the fall and con-
sequent injuries.  [Schwartz v. Winnipeg Elee. Ry. Co., 9 D.L.R. 708, 23
Man, LR 60, affirmed; MeArthur v. Dominion Cartridge Co., [1905] A

72, and Grand Trunk Ry. Co. v. Hainer, 36 Can, S.C.R. 180, followed. |

Winnipeg Elee. Ry. Co. v. Schwartz, 17 Can. Ry. Cas. 1, 49 Can, S.C.R.
80, 16 D.I.R. 681,

Can. Ry, L. Dig.-

8.
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EVIDENCE— PRESUMPTION OF NEGLIGENCE—DERATEMENT-—\W 1O ARE PASSEN-
GERS— PERSON OBTAINING REDUCED FARE WRONGFULLY,

Ihe presumption of negligence arising from an injury to a piassenger
as the result of the derailment of a car at a switch over which many pas
senger trains passed daily, is not displaced by the railway company shew
ing that the aceident was caused hy the working out of an insecurely
fastened bolt from a switeh rod, if the defective condition should have heen
discovered by ordinary eare.  The fact that a person who was injured by
the derailment of a passenger car, obtained his ticket at a rvedueed rate by
presenting a commercial traveler’s eard after he had ceased to be en
titled to use it, does not make him a trespasser on the train so as o
relieve the earvier from liability,

Asxhibee v, Can, Northern Ry. Co. 18 Can, Ry. Cas. 87, 14 D.LR. 701,

G NSask. LR 135,

DERAILMENT 0F CAR—EFFECT OF, IN NEGLIGENCE CASES-—HOW WAIVED

Although proof of derailment of a railway car and its resultant injury
generally establishes a prima facie case of negligen ginst the defendant
company in a personal injury action, yet the plaintifl who goes further
and undertakes without suceess to shew specifically the cause of such de
railment thereby waives the prima facie case upon which he might other
wise have relied.

Curry v. Sandwich, Windsor & Ambhersthurg Ry, Co,, 18 D.L.R. 685.

PASSENGER STEPPING OFF MOVING TRAIN—INVITATION 10 ALIGHT—NEGLY
GENCE.

The conductor of a vestibuled car, in the service of the defendant com
pany, on a dark night, after announcing the station, said to a passenger
“This is your station: this is where you get ofl.” and opened the door of
the car, and going into the vestibule, opened the trap or outside door, and
the passenger followed down the steps, unwarned by the conductor, anil
stepped off the train while it was in motion, and was fatally injured
Ihe conrt was equally divided as to whether or not the defendant company
was guilty of negligence,

Mayne v, Grand Trunk Ry. Co., 22 Can. Ry. Cas, 199, 39 O.L.R. 1, 34
D.L.R. 644,

[ Reversed in 22 Can. Ry. Cas, 218.]

PASSENGER STEPPING OFF TRAIN——INVITATION 10 ALIGHT—NEGLIGENCE

A conductor of a passenger train, who after telling a passenger that ti
next stop is his station, “where you get off,” opened the door guarding the
steps of the car, and allowed the passenger to go down the steps from which
the passenger stepped ofl, while the train was still going at a high rat.
of speed, was not guilty of negligence: the conductor was entitled to assnm
that the passenger would act with ordinary prudence and diseretion
[ Mayne v. Grand Trunk Ry. Co., 22 Can. Ry, Cas, 199, 39 OLR. 1,
D.1 644, reversed.]

Grand Trunk Ry. Co. v. Mayne, 22 Can. Ry. Cas. 218, 56 Can. S.(

. 39 D.L.R. 491, )

[ Approved in Can. Pac. Ry. Co. v. Hay, 46 D.L.R. 87, 24 Can. Ry. (i
359, 58 Can. S.C.R. 283.]
STREET RAILWAYS—INVITATION TO ALIGHT WHILE CAR MOVING—N o1

GENCE,

The opening of the door of a street car by the conductor at a r
stopping place is prima facie an invitation to alight: and if the em
moving slowly so that a rcasonably careful passenger thinks the car
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stopped, it is neg

:enee on the part of the company. [ Mayne v
I'runk Ry. Co., 39 O 1034 DR G4
w5 39 DLR, G691, 22 Can

(reversed in 36 Can, S.CR
Ry, Cas, 199, 2180, referved to]

10 0L R 10, 38 DR

Gazey v, Toronto Ry, Co

22 Can. Ry, Cas
IRT

SIREET RAJLWAY— INJURY 10 PERSON

CINVITATION™ - NUDpDEN
TORY NEGLIGENCE

ATTEMPTING TO ENTER

MOVING €A
INCREASE OF  SPEED

NEGLIGENCE
JURY.
The plaintiff, a workingman, clderly hat active, was erossing from tie

LoNTRIR
ENIDENCE- FINDINGS OF

north side of a street to the south with the intention of hecoming a passen
ger upon an east hound car of the defendants, which had reached a stop
ping place and was standing ~till, and which he could not enter except by
the rear door on the south «<ide Ihe car began to move when he was
thout halfway across the street, but the motorman
n front of the car, and stopped it

md proceeded to the vear end o
had (without any s

motioned him to g
the plaintifl passed in front of the car
it ciore he reached that end, the car
gnal from the conductor) begun to move slowly: the
plaintifl attempted to step on: but, as he did so, the car gave
olt forward,” he

mjured.

a sudden
failed to get on the step of the platform, fell, and was
At the trial of an action for damages for his injuries, there wa-
o contlict of testimony @ and the jury found (1) That the plaintith was
nvited by the motorman to get on the ear when it was in motion; (2) that
goon the car when in motion was not so ohvious that
v oreasonable man would not have accepted the invitation; (3) that the
plaintifls injuries by the negligence of the defendants:
(41 in “not seeing the passenger safely on the ecar;”
negligence.

the danger of gettin

were  cansed

(5) no contributory
The Court aflivmed a judgment for the plaintifl, the findings

of the jury heing eonsidered such as reasonable men might make upon the
evidence,  Per Meredith, CLLC P :—The eonclusion that veasonable men
conld find that the car was stopped to take up the plaintiff bheing reached,
the finding must he for the plaintift on the question of the defendants’

because it was negligent to put the car in motion again until
the motorman was signalled by the conductor to do so.
that a person attempts to bhoard or

Proof of the faet
dight from a street ear in motion is
necessarily proof of contributory negligence.  The question is, whether
inall the eivenmstances of the ease, the attempt shews a want of that
vare which is ordinarily taken

in the like circumstances, It must always
woa question of cirenmstances, and generally a question for the jury \

standing ear is not necessarily an invitation to enter, if an invitation he

needed s neither is a slowly moving ear a revocation of an invitation-—if
there were any—so long as the door is open and no attempt is made to
prevent hoarding or alighting Fhe word “invitation™ is inappropriate
and aften misused,  The defendants are carriers for hire, obliged to cany,
not those they invite, hut every one willing to pay the far Per Lennos
| There was Which the jury conld reasonably reach
their conclusions, and the judgment hased on their findings could not prop

evidence upon

erly e disturbed.  Per Rose, Jo:—1f any invitation was to be found
wits to he found from all the acts sworn to

vothe motorman, and the

it
the stopping, the motion mad:
slowly forward: and the jury might

treat these acts as constituting an invitation to enter the ear when it was
nomotion,

starti

It was said that, whatever might be thought about the plain

Uil trying to enter a slowly moving car, he onght to have desisted as soon
s he found the speed inereased,

But, on the evidence, the plaintifl was
confronted with a sudden emergency, and it was open to the jury to find

that his perseverance in his attempt to enter the car was the result of
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which ought not to be called

an error of judgment, in that emergency,

negligent,
Hill v, Toronto Ry. Co.,

2 Can. Ry. Cas. 240, 40 O.L.R

REQUEST TO RRAKEMAN TO STOP TRAMN-—AGREEMENT T0 810w Up—Dirkc
TIONS TO PASSENGER TO JUMP,

A request by a passenger to a brakeman to allow him to get off the train
at a certain station, casts upon the brakeman the obligation of seeing that
the proper steps are taken to have the train stopped, and upon the company
the obligation of stopping it; if the brakeman acting within the apparent

scope of his employment refuses to stop the train but slows it down, and
r to jump from it, telling him when to jump, the

allows the passe
company is guilty of negligence and liable for resulting injuries, unless the

train was traveling at such a speed that no reasonable man would jump

from it even under the direction of a train oflicial,
Hay v. Can. Pac. Ry. Co,, 23 Can, Ry. Cas, 27

D.L.R. 202,

[Reversed in 46 D.L.R. 87, 24 Can. Ry, Cas, 359, 58 Can, 8,C.R, 283.]

11 Sask, L.R. 127, 40

DERAILMENT OF CARS—CAR DEFECTIVE—NEGLIGENCE-—PROOF,
The plaintiff was injured by the derailing of a passenger coach in which
on defendants’ railway; the cause of the de-
The Court held that the

he was riding as a passen
railment was the breaking of an equalizing bar.
maxim res ipsa loquitur applied and that hy proving that the ear in whic

lie was riding ran ol the track the plaintiff made a prima facie ecase of
negligence and that the duty then devolved upon the defendant to shew
that the accident was not due to any fault or carelessness on its pani

\s carriers of sengers the defendants’ undertaking was to exercise a
high degree of care, and to carry safely as far as reasonable care and fore
thought could attain that end. The verdiet of the jury that the negligen

of the defendant consisted “in not having proper inspection or testing o
equalizing bars, since it has been known of their breaking,” was justilied

on the evidence,
Pyne v. Can. Pae, Ry, Co,, 2!
[Aflirmed in 48 D.L.IR. 243.]

} Can. Ry, Cas. 281, 43 D.L.R. 625,

PASSEAGER TO ALIGHT—AGRELMENT TO S1LOW

REFUSAL TO STOP TRAIN FOR

UP—DPASSENGER JUMPING UNDER DIRECTION OF BRAKEMAN
A traveler on a railway train who, wishing to alight at a station whe
does not stop and which is not the destination to which
uggestion of the brakeman that

the

the train
has hought his<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>