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EXPLANATIONS. VVf. Vj

“Board" and “Railway Board"—The Board of Railway 
Commissioners for Canada, established 1903.

“Railway Committee”—The Railway Committee of the 
Privy Council of Canada, which was superseded, in 1903, 
by the Board of Railway Commissioners for Canada.

“Privy Council"—Judicial Committee of the Privy Coun­
cil (Imperial) sitting in London, England,—the final Court 
of Appeal in Canadian cases.

“B.N.A. Act”—British North America Act, 1867 (Im­
perial ).

“I.C.R.”—Intercolonial Railway of Canada (Dominion 
Government Railway System).

“C.A. Dig.”—Canadian Annual Digest of the year which 
follows.

“(D)”—Statute of Dominion of Canada.
“The Railway Act”—The Railway Act of Canada of the 

year which follows.

RAILWAY ACTS.

The following are the General Railway Acts of Canada, 
in chronological order, up to March 1st, 1920:—

1851 (14-15 Viet.), c. 51, “The Railway Clauses Consoli­
dation Act.”

1859 (Consolidated Statutes of Canada), c. 66, “The 
Railway Act.”

1868 (31 Viet.), c. 68, “The Railway Act.”
1879 (42 Viet.), c. 9, “The Consolidated Railway Act, 

1879.”
1886 (Revised Statutes of Canada), c. 109, “The Rail­

way Act.”
1888 (51 Viet.), c. 29, “The Railway Act.”
1903 (3 Edw. VII.), c. 58, “The Railway Act.”
1906 (R. S. C.), c. 37, “The Railway Act.”
1919 (9-10 Geo. V.), c. 68. “The Railway Act.”
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DIGEST

ACCIDENT REPORTS.
See Discovery.

ACCOMMODATION.
See Carriers of Passengers.

ACCOUNTING.
Action for—Ontrs—Pari uui.ahk.

In an action en reddition de compte by a company against its presi­
dent it is for the defendant who alleges that the hoard of directors of 
the plaintitV is not i to prove it. The plaint ill', which demands
that in default of rendering an account the defendant he condemned to 
pay a certain amount which it has I wen informed he has received under 
certain contracts, is not hound to state at what date and from what per­
sons such sum was received.

Tcmiscouata Ry. Co. v. Macdonald, 3 Que. I Ml. 402.

ACQUISITION OF RAILWAY.
Acquisition ry government—“Subsidies”—“Actual cost”—1 xtf.rf.st

AND CHARGES ON BONDS—VALUE OF UNDERTAKING.

The Court was required to fix the value of certain railways to be ac­
quired by the Crown under the provisions of 0 & 7 Geo. V. c. 22. By 
s. 2 of such statute it xvas provided that the consideration to he paid for 
each of the said railways should he the value as determined by the Ex­
chequer Court of Canada, “said value to lie the actual cost of the said rail­
ways, less subsidies and less depreciation, but not to exceed $4,340,000, 
exclusive of outstanding bonded indebtedness, which is to be assumed by 
the Government, but not to exceed in all $2,500,000.” Held, that the 
word “subsidies” in the above section did not relate only to those granted 
by the Dominion Government but extended to any subsidies granted by the 
provincial Government to the railways in question. The Court in finding 
the “actual cost” ought not to proceed as if the matter were an account­
ing between the directors of the railways and the shareholders. The 
duty of the Court was to ascertain the value of the railways as between 
vendor and purchaser, and that value must lie taken to be the actual 
cost of the railways less subsidies and less depreciation. Interest on bonds 
issued by the company ami moneys paid on the dotation of bonds during 
the period of construction of the railways could not lie included in “actual 
cost” as the term was used in the statute.

Attorney General of Canada v. Quebec & Saguenay lly. L'u., 23 Can. Ry. 
Cas. 310. 41 D.L.R. 570. 17 Can. Ex. 300.

Can. Rv. L. Dig.—1.

4741
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ACTION.
Injuries resulting from operation of s* eel railways, ice Street Rail- 

See Negligence: Notice of Aetimi: Heading ami Practice.

Annotation.
Might of action in (Quebec when barred in Ontario. J9 Can. Mv. Cas. 44.

ADVERTISING.
Advertising contract with street railway, see Contracts.

AGENTS.
Shipping note—Frai•dvi.kxt hki k.ipt ok auk.xt Liability of company.

(’.. freight agent of respondents at Chatliain. and a partner in the lirnt 
of M. & Co., calist'd printed receipts <ir shipping notes in the form com­
monly used by the railway company to Is* signed by liis name as the com­
pany’s agent, in favour of B. & Co., for Hour which had never in fact 
lieen delivered to the railway company. The receipts acknowledged that 
the company hail received from B. & Co. the Hour addressed to the app« I 
hints, and were attached to drafts drawn by B. & Co., and accepted by 
appellants. C. received the proceeds of the drafts and absconded. In an 
action to recover the amount of tin» drafts:- Held, Fournier and Henry, 
JJ., dissenting, that the act of C. in issuing a false and fraudulent receipt 
for goods never delivered to the company, was not an act done within the 
scope of his authority as the company’s agent, and the company was there­
fore not liable. [3 Â.M. (Ont.i 44ii. 42 Q.B. HO, nllirmcd.]

Krh. v. Great Western My. Co., 5 Can. K.C.M. 170.
| Discussed m Ward v. .Montreal Cold Storage Co., 20 Que. S.C. 320: 

distinguished in Moore v. Ontario Investment Assn.. 10 O.M. 200; Ward 
v. Montreal Cold Storage Co.. 20 Que. S.C. 341; Mamlall et al. v. Can. 
Northern My. Co., 19 Can. My. Cas. 343, 21 D.L.M. 457 : followed in Do 
minion Express Co. v. Krighaum. IS O.I..M. 333; referred to in Monteith 
v. Merchants’ Despatch Co., 1 O.M. 47.]

EkKHIIIT AtiENTM—AVTIIOKITY TO AUVISE OF SHIPMENTS.
E., in British Columbia, being about to purchase goods from (1.. in 

Ontario, signed, on request of the freight agent of the Northern Pacific 
My. Co. in British Columbia, a letter to (!. asking him to ship goods via 
(irand Trunk My. and Chicago & X. W. My. Co., care Northern Pacific 
My. at St. Paul. This letter was forwarded to the freight agent of the 
Northern Pacific My. Co. at Toronto, who sent it to (i. and wrote to him. 
“I enclose you card of advice, and if you will kindly fill it up when you 
make the shipment send it to me, I will trace and hurry them through 
and advise you of delivery to consignee.” (ï. shipped the goods as sug­
gested in this letter deliverable to his own order in British Columbia:— 
Held, allirmlng the decisions of the Courts below, 21 A.R. (Ont.) 322. 22 
O.M. (145. that on arrival of the goods at St. Paul the Northern Pacific 
My. Co. was Iniuml to accept delivery of them for carriage to British 
Columbia and to expedite such carriage; that they were in the care 
of said company from St. Paul to British Columbia; that the freight 
agent at Toronto had authority so to hind the company; ami that the 
company was liable to (J. for the value of the goods which were delivered
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to E. at British Columbia without an order from <i. ami not paid for. 
[21 A.R. (Out.) 322, affirming 22 O.R. 045, allirmvd.l

Northern Pacific Ry. Co. v. tirant. 24 Can. S.C.R. 54(1.
[Referred to in Boyle v. Victoria Y.T. Co.. !) B.C.R. 322.]

Terms ok bill ok i.auixc—Avthokity of auent.
A slii|i|iing agent cannot hind his principal liv receipt of a bill of lad­

ing after the vessel eontaining the goods shipped has saihtl, and tin* 
hill of lading so received is not a record of the terms on which the goods 
are shipped. Where a shipper accepts what purports to he a hill of hol­
ing, under circumstances which would lead him to infer that it forms u 
record of the contract of shipment, he cannot usually, in the absence of 
fraud, or mistake, escape from its himling operation merely upon the 
ground that lie «lid not read it. hut that conclusion docs not follow where 
tho document is given out of the usual course of business, and seeks to 
vary terms of a prior mutual assent. Taschereau. .1,, dissented on the 
facts.

N.W. Transportation Co. v. McKenzie, 25 Can. S.C.R. 38.
[Approved in Bicknell v. Grand Trunk Ry. Co.. 211 A.R. (Ont.) 431: 

referred to in Coiimee v. Securities Ihdding Co.. 38 Can. S.C.R. mil: 
Melady v. Jenkins Steamship Co.. 18 O.L.R. 231: St. Mary's Creamery v. 
G.T.R. Co.. 5 O.L.R. 742: Wilson v. C.D. Co., tl B.C.R. 107.)
Sale ok money ohok.kn—Representation ok ai iiiokity.

A father ami son were ostensible partners; the father held out the son 
as doing insurance business with him as a principal, under tin* name of 
XI. & «Son: the son, hv signature and conduct, represented to the plaintiffs 
that lie was authorized to use the father’s name, anil obtained an agency 
from the plaintiffs for the issue ami sale of money orders in the name of 
M. & Son, the plaintiffs believing that the father and son were partners. 
Publicity as to the firm of M. & Son was given by advertisement, letter 
heads, ollice sign:—Held, that, to fix the father with the consequences of 
his son's acts in the name of the firm, it was not essential that the father 
should have himself made any representation to the plaintiffs; it. was 
enough that the father hail held out his son as his partner umler such 
circumstances of publicity as to satisfy a jury that the plaintiffs knew 
of it and believed the son to be a partner of the father; and upon the evi­
dence the father was liable to the plaint ill's for money orders issued hv 
the son.

Dominion Express Co. v. Maughan. 20 O.L.R. 310.
[Reversed in 21 O.L.R. 510. the next following ease.]

Salk of moxf.y ohiiers—-Esromu.—Representation ok Authority—Pub­
lic REPUTE.

On an apiieal to tin- Court of Appeal in tin- above ease (20 O.L.R. 310). 
it was held, upon the evidence, that there was no actual partnership be­
tween the defendant J. M. and his son. the defendant II. XL, carried on in 
the firm name of J. M. & Son; ami that there was no liohling out by J. M. 
of his son II. M. as a member of the partnership: Meredith, J.A., dissenting. 
Per Moss, C.J.O., that the facts showed it to Is* not a ease of .1 M. holding 
out his son to the plaintiffs as a partner, but of his son assuming to hold 
himself out to the plaintiffs as in partnership with his father. If the father 
it to lie made liable, it is because what was done was «lone under cir­
cumstances which houml him as well as his son; and there was no proof 
of any express authority, or of any acts from which authority might rea­
sonably lie inferred, to the son to represent his father as in partnership 
with him. l‘cr Middleton, J., that the plaintiffs must fail, because, assuni-
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itig in their favour that there wan a holding out, no evidence was given 
to show that at the time eredit was given the plaintiffs knew of the cii- 
cu instances now relied on as constituting a "holding out,” or that they 
gave credit u|h>ii the failli of any public repute which would satisfy a 
jury ‘‘that the plaintiffs knew of it and believed him to he a partner.”
| Dickinson v. Valpy (182»l. 10 Ik & C. 128. 140; Kuril v. Wliitmarsh 
(1840). Hurl. & Walni. 03.1 And. again, the plaintiffs failed became 
the holding out was of a partnership as "general insurance agents,' while 
the liability sought to be imposed was as "agents for the sale of signed 
money orders" issued by the plaintiffs, ami such an agency was beyond 
the scope of the business held out. Her Meredith. .I.A.. that, upon the 
undisputed facts, there was authority from the father to the son to use 
the father's name and to pledge his credit; and. assuming that that au­
thority extended only to the business of insurance agents, the transaction 
in question was sullieiently connected' with that business to come within 
the authority. Judgment of Divisional Court reversed.

Dominion 1*A"press Co. v. Maughan, -1 O.L.R. 010.
AliKNCY FOIt SALE OF MOM Y OltllF.HK—TlIF.IT AND FOBOERY OY SERVANT OF 

AliEXT—PAYMENT- Li.XIIII.ITY OF AUEXT.

The defendant, on ap|)ointmciit as agent for the sale of the signed money 
orders of an express company, agreed in writing to be responsible for the 
"due issue and sale thereof" and "to account for each money order and 
the proceeds thereof.” An employee of the defendant stole a book of money 
orders, forged the defendant's counter-signature (which was required), 
ami issued orders which the plaintiffs. Iieing unaware of the forgeries, 
paid, and now brought this action for the amount;—Held, that the defend 
nut was not liable, inasmuch as the money orders in question had not 
been issued or sold by him, and that be had duly accounted for them bv 
showing that, without negligence on his part, they had been stolen from 
him. and he was therefore unable to return them. Semble, also, that, 
even if the orders bad in fact been countersigned by the defendant, they 
would not. have been binding on the company, inasmuch as to issue them, 
when the money they represented had not been received by him. would be 
an act outside the scope of his authority as agent, and for this reason the 
plaintiffs could not recover. Held, further, that, even if there was a breach 
of the defendant's contract, the plaintiffs suffered no damage by it. as 
they incurred no liability to the payee or transferee of the money orders, 
inasmuch as neither of the latter would lie entitled to sue upon them, 
there being no privity of contract between them anil the plaintiffs.

Dominion Kxpress Co. v. Ixrighaum, 18 O.L.R. 633.

Customs acjfnt—Scope of authority.

Where a railway company furnished its customs agent with the neees 
sary documents, including accepted cheques, for the payment of duties nec­
essary to enter goods through the customs house, and the agent, by n 
system of frauds, was able to pass a large quantity of goods free of duty, 
receiving back from the customs officers, on the assumption that all imposts 
bad been fully paid, the difference between the face of the cheques and the 
<liity actually paid, which the agent converted to his own use, the company 
is estopped in an action by the Crown for the duties unpaid on goods so 
passed and not entered for duty from claiming that in accepting the money 
returned, he was not acting within the scope of his employment. [Fry v. 
Smellie, [11112] 3 lx.It. 282; Whitechureh Cavanagh. [10021 A.C. î 17— 
130; Loxv v. Homeric. 11801] 3 Ch. 82; Lloyd v. Grace. ] 1012] A.C. 710. 
specially referred to; Hritish Mutual Hanking Co. v. Charnwood Forest
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R. Co., 18 t^.B.D. 714 : Ruben v. (Ireat Kingall Consolidaled, [19061 A.C. 
4.19, distinguished.] Thu King v. Can. Rac. Ry. Co., 11 D.L.R. U81, 14 
Can. Ex. 150.

Payment to agent's wife—Effect.
Ravinent of freiglit charges to the wife of the local agent before his 

dismissal by the railway coiii|iany, she having been permitted frequently 
to aet about the ollice in the agent's capacity, constitutes payment to the 
company, notwithstanding a notice on the bill that all cheques should be 
made payable to the railway company.

Grand Trunk Pacific Ry. Co. v. Opperthauser, *20 U.I..R. 209.

AIR BRAKES.
Equipment of passenger trains with air brakes, see Carriers of Passengers.

ALIGHTING FROM CARS.
See Carriers of Passengers; Street Railways.

AMALGAMATION.
Effect of amalgamation as to parties to action, see Pleading and Practice.

Amalgamation agreements—Dominion and provincial railways— 
Special Acts.

Application under s. 3(11 of the Railway Aet, 1000. for a recommendation 
by the Hoard to the <lovernor-in-Council for the sanction of amalgamation 
agreements between Dominion and provincial railway companies. The 
Montreal Park & Island and Montreal Terminal Ry. Cos. were incorporated 
by the Parliament of Canada and the Montreal Street Ry. Co. by a statute 
of the Province of (Quebec. Agreements were made between the three com 
panics apparently pursuant to the authority given in two special Acts of 
the Dominion incorporating the first two railway companies for the sale of 
these railways with their facilities and assets to the provincial railway 
Held (1 ), that under ss. 301, 3(12 (which must lie read together), the Hoard 
has no jurisdiction to deal with the amalgamations of railway companies 
incorporated under Dominion and provincial statutes. (2), That the proper 
mode of procedure would be to apply as provided by the special Acts for 
sanction of the agreements to the (iovernor-in-Counvil.

Re Amalgamation Agreements. 13 Can. Ry. Cas., 150.

Effect on charter powers.
A restriction in the charter of a street railway company that prevented it. 

fri in importing electricity from without the city limits, is not binding upon 
a company formed by the amalgamation of such street railway compan; 
with other companies, none of which were so restricted.

Winnipeg Elec. Ry. Co. v. Winnipeg, 4 D.L.R. 110, [1012] A.C. 355.

Effect on charter powers Street Railways.
After an electric street railway has, to the knowledge of a city and its 

officers, and with their active co-operation, erected beyond the city limits, 
at a cost of millions of dollars, a plant for the generation of electricity, 
located its subpower houses and creeled poles and wires in the city, and 
after the city has received about *100.0(10 in taxes from the company, and 
has adopted by-laws and resolutions requiring a company that the street.
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railway hud ahsorlied hy ainalgunintioii. to lay double tracks on certain 
streets, and to t-staldisli a schedule for operating its cars, the city cannot 
deprive the street railway company of the right to introduce into the city 
electricity generated beyond the city limits, on the ground that its charter 
forhade such importation of electricity, or that permits were void which 
the city had granted for the erection of poles. [Winnipeg v. Winnipeg 
Klee. Ry. Co.. 20 Mann. L.R. 337, reversed.]

Winnipeg Elec. Ry. Co. v. Winnipeg. 4 D.L.R. 110, [1012] A.C. 355.

ANIMALS.
See Fences and Cattle Guards.
Carriage of Live Stock ; Street Railways (I).

APPEALS.
A. In General.
B. From Orders of Railway Board.
C. From Expropriation Awards.

See Assessment and Taxation.
Annotations.

Appeal from award, 6 Can. Ry. Cas. 100.
Appeal from order refusing leave. 4 Can. Ry. Cas. 300.
Jurisdiction in appeals from awards. 21 Can. Ry. Cas. 38.
Power of A Court to remit award to arbitrators. 21 Can. Ry.

Cas. 413.
A. In General.

t 'ask—A M EX DM KN T OF.
Where it appeared that certain papers which a Judge of the Court be­

low had directed should form part of the case had been incorrectly printed, 
especially the factum of the respondent in said Court, which had been 
translated and in which interpolations had been made, the registrar was 
directed to remit the case to the Court below to be corrected.

Parker v. Montreal City Pass. Ry. Co., Cass. Can. S.C.R. Dig. 1803. p.
U74.

Motion to strike appeal off list—Notice.
A motion to strike an appeal off the list of appeals inscribed for hearing 

must be on notice.
Parker v. Montreal City Passenger Ry. Co., Cuss. Can. S.C.R. Dig. 18»3,

p. 08(1.

Factum—Leave to deposit.
When appeal inscribed for hearing ex parte is called, counsel for respond­

ents asks leave to be heard and to be allowed to deposit factum. Counsel 
for appellant consents. Granted.

Parker v. Montreal City Passenger Ry. Co.. Cuss. Can. S.C. Dig. 1803, 
p. «83.

Factum—Point not raised hy.
A point is raised at the hearing not in factum, and counsel for respond­

ent therefore objects that he is not prepared to argue it. The Court ad­
journs hearing for a week.

Western Counties Ry. Co. v. Windsor & Annapolis Ry. Co., Cass. Can. 
S.C.R. Dig. 1803, p. 683.

9197
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Case—Extending time fok miixtixg and filing.
Vndvr s. 79 of tin* S. & E. C. Act and Rules 42 & 70 S.C., a Judge in 

('handlers of the Supreme Court lias power to extend the time for printing 
and tiling cane.

Canada Southern Ry. Co. v. Norvvll ( 1880). Cass. t an. S.C. Dig. 1898, p 
«73.
Review of costs—Motion to keoitn.

In this ease, the Supreme Court had refused hy their judgment to give 
a writ of prohibition to prevent the taxation of respondent's costs hy the 
county Judge, such taxation having been made liefore the judgment of the 
Supreme Court was given ; hut the Court stated that the respondent was 
not entitled to costs. Counsel for appellants moved to reopen argument 
of that part of the appeal as to the right to the prohibition, and for a 
reconsideration thereof, on the ground that the amount taxed to respond­
ent has been paid into the County Court, and that the county Judge might 
make an order directing the money so paid into his Court to lie paid out to 
respondent unless prohibited:—Held, that the application which was really 
for a rehearing of the appeal, which had licen duly considered and adju­
dicated upon hy the Court, could not In* entertained; that the Court could 
not assume that the County Court Judge would act illegally, and in defi 
a nee of the judgment of the Court, to the effect that the respondent was not 
entitled to costs; hut that if the County Court Judge should propose so to 
act. the appellants would have their remedy against him, and might apply 
to one of the superior Courts for a writ of prohibition. Counsel for up 
pedants not called upon. Motion refused with $20 costs.

Ontario & (Quebec Ry. Co. v. Philhrick (1880), Cass. Can. S.C. Dig. 
1893, p. 087.

Review of costs.
It is only when some fundamental principle of justice lias been ignored, 

or some other gross error appears that the Supreme Court will interfere 
with the discretion of provincial Courts in awarding or withholding costs.

Smith v. Saint John City Ry. Co.; Consolidated Elec. Co. v. Atlantic 
Trust Co. ; Consolidated Elec. Co. v. Pratt, 28 Can. S.C.R. «0.1.

Matters of fkoiiiiiition.
S. 2 of c. 2f» of .">4 & ââ Viet., giving the Supreme Court of Canada 

jurisdiction to hear appeals in matters of prohibition, applies to such ap­
peals from the Province of Quebec as well as to all other parts of Canada.

Shannon v. Montreal Park & Island Ry. Co.. 28 Can. S.C.R. .174.
[Overruled in Desormeaux v. Ste. Thérèse de lllainville, 41 Can. S.C.R. 

82; considered in Wynnes v. Montreal P. & I. Ry. Co.. 9 Que. Q.H. 498.j

Finality of judgment—Appeal from order for new trial.
In an action brought to recover damages for the loss of certain glass de­

livered to defendants for carriage, the Judge left to the jury the question 
of negligence only, reserving any other questions to be decided ? 
by himself. On the question submitted the jury disagreed. Defendant 
I lien moved the Divisional Court for judgment, but pending such motion 
the plaintiffs applied for and obtained an order of the Court amending the 
statement of claim, and charging other grounds of negligence. The defend­
ants submitted to such order and pleaded to such amendments, and new 
and material issues were thereby raised for determination. The action as 
so amended was entered for trial, hut was not tried before the Divisional 
Court pronounced judgment on the motion dismissing plaintiff’s action.

531
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Oil appeal to the Court of Appeal, the jmlgment of the Divisional Court 
was reversed and a new trial ordered. On appeal to the Supreme Court : 
Held, that the judgment of the Court of Appeal ordering a new trial in this 
ease was rot a final judgment nor did it route within any of the provisions 
of the Supreme ( ourt Art authorizing an appeal from judgments not filial.

Can. Par. By. Co. v. ( oldtan Mfg. Co.. 22 Can. S.C.R. 132.
JVDUMKXT, I N TKRLOC t TORY OK FINAL.

The plaintiir sued for #.1.000 as damages alleged to have I teen eaused hv 
the defendants. The Superhir Court dismissed the action, and the Court ol 
Review reversed that judgment and sent the case hark to the Su|ierior 
Court to ascertain the damages. The defendants apjiealed from this judg­
ment to the Court of Queen's Bench, hut that Court, on motion of plaintiff, 
before any other proceeding on the appeal, «plashed the writ of appeal on 
the ground that it had lieen issued de piano and not with the permission 
of the Court as required by Art. 1111l, C.C.P.. the Court being of opinion 
that the judgment was not a final hut an interlocutory judgment within 
that article:—Held (l), a judgment of the Court of Queen’s Bench for 
Lower Canada (appeal side| «plashing a writ of app<*ul on the ground that 
such writ had lieen issued contrary to tin- provisions of Art. 111(1, C.C.IV, 
is not “a final judgment” within the meaning of s. 28 of the Supreme and 
Kxchcipter Courts Act. | Shaw v. St. I.ouis, 8 Can. N.C.B. 387, distin­
guished, j (2) The Supreme Court has no jurisdiction under s. 29 of the 
Supreme and Exchequer Courts Act, to hear an appeal by the dcfmulunt 
where the amount in controversy has not lieen established by the judgment 
appcale«l front. | But see S. & K. C. Act. 1891. .14 & .1.1 Viet. c. 2.1, a. 3.]

Ontario & Qucliec By. Co. v. Mareheterre, 17 Can. S.C.K. 141.

Finality of .ivdomkxt.
A jinlgmi'iit allowing demurrer to plaintiff's replication to one of several 

pleas, which «hies not operate to put an etui to the whole or any part of the 
action or defence is not a filial judgment front which an appeal will lie.

Shaw v. Can. Pae. By. Co., 10 Can. S.C.K. 703.

Finality of judgment—Quashing jntkrim injunction.
In this «-ase, on the 1st Septemlier, 1883, Torrance, .1.. of the Superior 

Court (Quebec). ordered the issue of a writ of injunction, returnable on 
the 30th «lay of October, then next, enjoining the respondents and certain 
other p«‘rsons named from issuing or diMiliug with certain bonds until 
otlierw is«* ordered by the said Court <ir a .bulge thereof. About the 13th 
November, the Canada Atlantic By. Co. pr«*sented a motion to «plash the 
injunction. On the 13th Dei-emlier, Mathieu. .1., of the Superior Court, 
declaml that the writ of injunction had lieen issued without reason (sans 
cause) and lie suspended it until the final a«l judical ion of the action on 
the merits. Both the appellants ami respon«l«Tits appealed from this judg 
ment to the Court of Queen's Bench which Court on the 21st of January. 
188.1. rendered judgment quashing the injunction absolutely. On the 91 h of 
February following, the appellants gave notice of their intention to appeal 
to the Supreme Court of Canada, and on tin* 19th February presented a 
petition to Monk. !.. one «if the Judges of the Court of Queen’s Bench, for 
the allowance of the appeal. On the 29th of February, Monk. J., rendered 
judgment, refusing to allow the appeal mi the ground that the judgment 
quashing the writ of injunction was not a final judgment, and. “not with - 
standing the offer and sufficiency of the security.” On the 27th of February, 
the appellants, by their attorneys, serveil not me of their intention to move 
before a Judg»- of the Supreme Court to iie allowed to give proper security
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to the satisfaction of that Court, or of a Judge thereof, for the proM-cut ion 
of their appeal to that Court, notwithstanding the reftiMil of the Court be 
low to accept mi id security, ami notwithstanding the lapse of thirty days 
front the rendering of the judgment from which they desired to appeal, 
and further to obtain an extension of time for settling the ease in appeal. 
This motion came liefore Henry, J., in Chambers, on the .'itIt March, who en­
larged it into Court, and it was on the same day argued at length before the 
Court:—Held, that the judgment of the Court of Queen's Bench (appeal 
side|, quashing the interim injunction, was not a final judgment from 
which an appeal would lie. Motion refused.

Stanton v. Canada Atlantic By. Co. ( 1885), 21 C.L.J. .’I'm.

Fixai. jviw;mi-:xt—Rvi.e nisi.
The judgment making absolute a rule nisi against a witness who fails to 

appear at the trial of an action after summons, is a filial judgment from 
which there is a right of review or appeal. The witness served with the 
rule nisi is not obliged to appear in person, but may show cause by attor­
ney. The witness may appeal from judgment making the rule absolute 
without being obliged to appeal also from the judgment ordering the rule 
to issue and the delay for bringing the appeal runs from the latest judg­
ment only.

Collins v. Can. Northern Quebec Ry. Co., 11 Que. P.R. 133 (ft. Rev.).

Appeal from assessment—Final j vim; ment.
By f>2 Viet. e. 37, s. 2, amending the Supreme and Kxcltequer Courts 

Act, an appeal lies in certain eases to the Supreme Court of Canada from 
Courts "of la<t resort created under provincial legislation to adjudicate 
concerning the assessment of property for provincial or municipal pur­
poses, in eases where the person or persons presiding over such Court is or 
are appointed by provincial or municipal authority.” By the Ontario Ad.” 
35 Viet. e. 4S, as amended by 58 Viet. c. 47. an appeal lies from rulings 
of Municipal Courts of Revision in matters of assessment to the Countv 
Court Judges of the County Court District where the property has been 
assessed. On an appeal from a decision of the County Court Judges under 
the Ontario statutes: Held. King. J., dissenting, that if the County Court 
Judges constituted a “Court of last resort” within the meaning of 52 Viet, 
c. 37, s. 2. the persons presiding over such Court were not appointed by 
provincial or municipal authority, and the appeal was not authorized by 
the sa ill Act. Held, per (Iwynne. J., that as no binding effect is given to 
the decision of the County Court Judges, under the Ontario Acts cited, the 
Court appealed from was not a “Court of last resort" within the meaning 
of 52 Viet. e. 37, s. 2. Quaere.—Is the decision of the County Court Judges 
a “final judgment” within the meaning of 52 Viet. c. 37; s. 2?

Toronto v. Toronto Ry. Co.. 27 Can. S.C.R. H4H.
| Leave to appeal to Privy Council refused. )

RlCillT TO APPEAL— DISPOSAL OF ql'ESTIOXS OF FACT MY CoVRT—CONSENT OF 
PARTIES.

In an action against a railway company for damages for an injury 
caused by an engine of the company, the counsel for both parties agreed at 
the trial as follows: "That the jury be discharged without giving a ver­
dict, the whole case to he referred to the Court, which shall have power to 
draw inferences of fact, and if they shall he of opinion, upon the law and 
the facts, that tin- plaintiff is entitled to recover, they shall assess the 
damages, and that judgment be entered as the verdict of the jury. If the 
Court should lie of opinion that the plaintiff is not entitled to recover, a



10 APPEALS.

nonsuit shall be entered.” The jury were then discharged, and the Court 
in bane, in pursuance of such agreement, subsequently considered the 
case, and assessed the damages at $300, considering plaintiff entitled to 
recover. The company sought to appeal from such decision. By the prac­
tice of the Supreme Court of New Brunswick all questions of fact are to 
be tried by a jury, and the Court can only deal with such questions by con­
sent of parties:—Held. (5Wynne and Patterson. J.F., dissenting, that as the 
Court took upon itself the decision of the questions of fact, in this case 
without any legal or other authority therefor, than the consent and agree­
ment of the parties, it acted as quasi-arbitrators, and the decision appealed 
from was that of a private tribunal constituted by the parties, which could 
not be reviewed in appeal or otherwise, as judgments pronounced in the 
regular course of the ordinary procedure of the Court may be reviewed and 
appealed from :—Held. also, that if the merits of the case were properly 
before the Court, the judgment appealed from should be aflirmed :—Held, 
per Gwynne and Patterson, .1.1., that the case was appealable, and, on the 
merits, it appearing from the evidence that the servants of the company 
had done everything required by the statute to give notice of the approach 
of the train, the appeal should he allowed and a judgment of nonsuit en­
tered. 31 X.B.R. 318, aflirmed.

Can. Pae. Ry. Co. v. Fleming (1893). 22 Can. S.C.R. 33.
| Applied in Quebec & Lake St. John Ry. Co. v. Girard, lf» Que. K.B. 50; 

followed in Champaigne v. Grand Trunk Ry. Co.. 1» O.L.R. 589 ; referred to 
in Voigt v. Groves, 12 B.C.R. 180.]

Finality of judgment—Dispute of title under lease—Ruling of mas-

Where a master, on a reference under the Vendor and Purchaser Act to 
settle the title under a written agreement for a lease, ruled that evidence 
might be given to shew what covenants the lease should contain, an appeal 
does not lie to the Supreme Court from the judgment utlirming such ruling, 
it not being a final judgment and the case not coming within the provisions 
of s. 24 (e) of the Supreme and Exchequer Courts Act relating to pro­
ceedings in equity, Gwynne, J., dissenting.

Can. Pac. Ry. Co. v. Toronto, 30 Can. S.C.R. 337.

Dismissal of appeal.
Where the jurisdiction of the Supreme Court of Canada to entertain an 

appeal was in doubt, but it was considered that the appeal should be dis­
missed on the merits, the Court heard and decided the appeal accordingly.

Can. Pac. Ry. Co. v. The King. 38 Can. S.C.R. 137.

Right to appeal—Jurisdictional amount.
The plaintiff claimed $1,500 damages for delay in delivery of iron. The 

defendants, besides denying the charge of nondelivery in due time, coun­
terclaimed for $1,223 demurrage. At the trial judgment was given for 
plaintiff for $1,000 and the counterclaim was dismissed. Upon appeal to 
the Court of Appeal, the judgment was varied by limiting the damages to 
the fall in the price of iron during a considerably shorter time than that 
fixed in the Court below, the amount to lie ascertained on a reference. 
Upon a motion by the defendants to allow a bond given by them as secur­
ity upon an appeal by them to the Supreme Court of Canada, the plaintiff’s 
counsel stated that the plaintiff’s claim on the reference would be less than 
$1.000, and contended that no appeal lay:—Held, however, that as the 
plaintiff claimed $1,500 and was not limited by the judgment of the Court 
of Appeal to any particular sum, the matter in controversy on the appeal
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exeeeded tin* sum of A1.000, so flint the appeal lay : livid, also, that upon 
tliv voimlvrvlaiiii tliv sum of $1.223 was involwd. and that an ap|>cnl lay 
in rvspevt thereof. Tliv Court of Appeal deellnvd to grant, vx vaiitvla, leavv 
to appeal to tliv Ktiprvinv Court of Canada, tliv vase not living one in which 
leave, if it were necessary, ought to lie granted.

Frankel v. Grand Trunk Ry. Co., .‘I O.L.R. 703 (C.A.).

To SUPREME COURT OF C.XX.XOA—AMOUNT OF CONTROVERHY.
A judgment for $1,000 damages with interest from a date before action 

brought is appealable under 00 til Viet. (Can.) v. .*14. s. 1 (cl.
Canadian Railway Accident Insurance Co. v. McXevin, 32 Can. S.C.R. 

104.

PRIVY COUNCIL— MaTTKK IN COMItOVFRSY EXCEEDIN'!! $4.000.
<hi a motion hv the |»laintilTn for the allowance of the security on an ap­

peal from the Court of Appeal to the Privy Council, in an action brought 
by the corporation of a city against two electric light companies to have 
it declared that they had forfeited their rights under certain agreements 
with the city, under which they held their franchises, on the ground that 
they hail amalgamated contrary to the terms of such agreements, which 
action hail been dismissed: Held (Meredith, J.A., dissenting), that the 
whole matter in controversy at the trial (being the destruction, not the 
acquisition of the defendants' franchisei was whether the companies had 
forfeited their right by amalgamation, ami this clearly did not come within 
the last branch of s. 1 of R.S.O. 1H07, c. 4H, and that there was nothing 
before the Court to shew that such matter was of value to the plaintiffs of 
more than $4,000, or of any sum or value capable of being ascertained or 
delined. Per Meredith. J.A.:—The matter in controversy much exceeded 
$4,000, and if controverted leave should be given to the appellants to 
prove their value.

Toronto v. Toronto Klee. Light Co., 11 O.L.R. 310 (C.A.).

Workmen's Compensation Act, R.C. Arbitrator.
No appeal lies from the decision of an arbitrator appointed by a Supreme 

Court .ludge under clause 2 of the second schedule to the Workmen's Com­
pensation Act, 1002. Lee v. Crow’s Nest Pass Coal Co., 11 U.C.R. 323.

COURT OF REVIEW—dl KISUICTIOX OK—REVIEW OF MERITS OF CASE RESERVED.
The Court of Review Inis absolute and unrestricted power to decide the 

merits of a cause reserved for its consideration, without regard to the 
verdict of the jury (Art. 49U C.C.P.).

Ferguson v. Grand Trunk Ry. Co., 2 Can. Ry. Cas. 420, 20 Que. S. C. 
f»4.

[Referred to in Miller v. Grand Trunk Ry. Co., 21 Que. S.C. 330. 2 
Cun. Ry. Cas. 440, 34 Can. S.C.R. 70.]

.Misdirection—(drrfction after specific oimection—Practice.
\\ here, on a specific objection to his charge, the trial Judge recalled the 

jury and directed them as requested, the contention that the directions 
thus given were erroneous should not la» entertained on an appeal.

Can. Pae. R. Co. v. Hansen, 7 Can. Ry. Cas. 441, 40 Can. S.C.R. 104.

Right to—Additional relief—Injunction—Choice of remedies.

Qmvrc per Stuart, J. :—Whether or not a dissatisfied litigant who has 
the right to appeal must appeal and is not at liberty to bring the same 
matter before the Court in a different way, but:—Held, that where the right
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<>f h|»|M*al «as (loiilitful and the plaintiff had given notice of appeal, and 
at tin* same time brought an action for injunction, in which action the 
validity of the order appealed from would have to la* inquired into, the 
matter « as properly before the Court :—Held, also, that the Court will not 
Ik* bound by agreements of counsel in a stated ease as to the effect upon 
the rights of parties to the action by determination of certain questions 
submitted in certain specified ways.

Marsan v. (iraml Trunk Pacific lly. Co., M Can. Ity. Cas. .141. Alta.
L. lt. 43.

| Kollo wed in Girouard v. Grand Trunk lly. Co., !> Can. lly. Cas. .104, 
2 Alta. L.ll. 54 ; considered in Sanders v. Kd mon ton Dun vegan A H. C. 
lly. Co. l(i Can. lly. Cas. 142. |

M. VITKKB APPEALABLE—QlKNTlON NOT HAISKII IX IXIWK.R COVKT—KkTOPPEL. 
Where a matter relied upon to support the action «as not urged at the

trial nor asserted on an appeal to the Provincial Court it is too late to 
put it forward for the first time on an appeal to the Supreme Court of 
Canada.

La idle w A Laurie v. Crow's Nest Southern lly. Co., 10 Can. lly. Cas. 32. 
42 Can. S.C.Il. .355.

[Judgment appealed from, 14 ll.C.ll. 100, 10 Can. lly. ( as. 27, affirmed, 
ldingtou, J.. dissenting.]

Review ok kimmnuk of fact.
lTpon an ap|M»al from the finding* of a Judge who has tried a ease with­

out a jury, the Court ap|M*aled to does not and cannot alslicate its right 
and its duty to consider the evidence. And if it appear from the reasons 
given by the trial Judge that lie has misapprehended the effect of the evi­
dence of failed to consider a material part of it. and the evidence which 
has been believed by him, when fairly read ami considered as a. whole, 
leads the Appellate Court to a clear conclusion that the findings of the 
trial Judge are erroneous, it becomes the plain duty of the Court to re­
verse the findings.

Heal v. Michigan Central lly. Co., 10 Can. lly. ( as. .17. 10 O.L.R. 502.
| Approved in Gordon v. Goodwin, 20 O.L.R. .127 ; llyan v. McIntosh, 

20 O.L.R. 11.]

Review ok kacts on appeal.
Under the British Columbia Railway Act. R.S.R.O, 1011, c. 104. s. OS, 

upon an appeal from tin* award of arbitrators fixing damages under eminent 
domain proceedings, the Court will not supersede the arbitrators but « ill 
review the award as it would review the judgment of a subordinate Court 
in a ease of original jurisdiction, considering the award on its merits, both 
as to the facts and the law. | Atlantic and North-West Hv. Co. v. Wood. 
I ISO."»I, A.C. 257. (»4 L.J.P.C. 11(1. followed, under which a similar ques­
tion under subs. 2 of s. 1(11 of the Railway Act, INNS, being s. I(i8 of 3 
I dw. VII. ( I) i c. 58, was decided.]

Canadian Northern Pacific lly. Co. v. Dominion Glazed Cement Pipe Co., 
7 D.L.R. 174, 22 W.L.R. .1.15. 14 Can. Ry. Cas. 2(15.

Review of facts—Ykriiict.

On appeal to the appellate division of the Ontario Supreme Court from 
the judgment of a trial Court, based upon the findings of a jury in favour 
of the plaintiff, who was the sole witness for himself, though the Appel­
late Court may doubt the plaintiff's story or disbelieve him, they have no 
right to substitute their own opinion of the facts for that of the jury,
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but if there is some eviilenve to support the linding of the jury, it cannot 
he disturbed. (Per < ! nr row. J.A.I

Stevens v. < an. Pae. Ry. Vo., Ill D.L.R. 8N, 1"» ( an. Ry. (.'as. 28.

Motion to affirm .h rihiih tto.n -Finality ok .htm; ment.
A preliminary motion to allirm tin- jurisdiction on an appeal to the 

Supreme Court of t umula will he dismissed and the parties left to their 
rights on the hearing, if the fuels shewn on the preliminary motion are 
insiillieieiit to enable the Court to linally determine whether the judgment 
or order appealed from was final and so subject to appeal or was inter 
loeiitory only and, therefore, not subject to appeal. (Clarke v. (ioodall. 
44 Can. S.C.R. 284: Crown Life v. Skinner. 44 Can. S.C.R. tilt», ami Mc­
Donald v. Belcher. | P.MI41 AX'. 42'*, specially referred to.]

Windsor. Essex & Lake Shore liapid Rv. Co. v. Xcllcs. I D.I..IL 300.
| Referred to in 2 D.L.R. 7112: Vanhuskirk v. McDermott, ô D.I..R. 5, 

4« X.S.R. !*8. |

I.IMITATION OF ITMK OF APPEAL.
The limitation of sixty days for appealing to the Supreme Court of 

Canada under s. tit* of the Supreme Court Aetr R.S.C. I'.HMi. e. 111!I. may. 
under s. 71 of that Act, he extended by the Court appealed from, hut not. 
bv tin- Supreme Court of Canada. |Windsor, I'ssex X L.S. Rapid Rv. Co. 
v. Nelles ( 11*121. 1 D.L.R. l.ltt, allirmed on this point.]

Windsor. Essex & Uike Shore Rapid Rv. ('»». \. Nelles. I D.L.R. .*}(*!*.
| Referred to in 2 D.L.R. 7112: N'anhuskirk v McDermott. .1 D.L.R. ft, 41» 

X.S.R. 08. |

XoTICK OK APPEAL.
An appeal from the judgment of the provincial Court of last resort af 

firming the judgment given at tin- trial of the action disposing of the right' 
of the parties and directing a reference to determine the amount of dam­
ages, is not an appeal from “a judgment upon a motion to enter a verdict 
or nonsuit upon a point reserved at the trial” within the terms of s. 70 of 
the Supreme Court Act. R.S.C. 11*0(1. e. 130. so as to require a notice of 
apjienl within twenty days after the decision of the Court of Appeal of tin- 
province.

Windsor. Essex & Lake Shore Rapid Rv. Co. v. Nelles. 1 D.L.R. 150. 
fReferred to in 1 D.L.R. 300. 2 D.L.R. 732; Vanbuskirk v. McDermott, 

ft D.L.R. ft. 40 X.S.R. 08.]

Right to appeal—Finality of jcdgmknt.
Where the judgment sought to lie appealed from is that of tin- highest 

provincial Court of final resort upon an appeal from a judgment which 
varied the report of a Referee or Master upon an appeal from his report 
in a reference which had been directed at the trial to assess the damages 
in the action, such judgment of the highest provincial Court is not a final 
judgment appealable to the Supreme Court of Canada, hut an appeal lies 
from the judgment on further directions afterwards given upon the varied 
report. [Clarke v. Ooodall 111*11*. 44 Can. S.C.R. 284. followed.]

Windsor, Essex and Lake Shore Rapid By. Co. v. Nelles. 1 D.L.R. lf>(5. 
[Referred to in 1 D.L.R. 300, 2 D.L.R. 732; Vanbuskirk v. McDermott, 

ft D.L.R. ft, 4(1 X.S.R. 08.|

Extension of time for appealing.
Where a judgment of the Court of Appeal has given to» the plaintiff in 

an action for specific performance of an agreement to deliver stock and 
bonds his choice between specific performance and a reference as to dam-
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ages, and the defendant lias nul u|i|H'iileil from such judgment to the Su­
premo Court of Canada, being under the impression that no ap|H»al would 
lie. and the plaint ill' lias elected to take a refereneo, and appeals have 
been taken from the Referee's report, tlie Court of Appeal should not. at 
the installée of the defendant, extend the time for appealing to the Supreme 
Court of Canada from its original judgment.

Nelles v. Ilosselt ine : Windsor. Kssex \ I..S. Rapid liy. Co. v. N el les (No. 
41. (1 lM. lt. :»4I. 27 O L.lt. 1*7.

I'lXAl ITY OK .11 IN.MKXT.

A judgment of a provincial Court of la-t resort varying the judgment 
given on the trial of an action for damages for alleged breach of contract, 
and nllii tiling the plaint ill's right of recovery with certain limitations as to 
damages as to which a reference was directed, is not a "final judgment" 
from which an appeal lies to the Supreme Court of Canada, within the 
statutory definition of that term contained in s. 2 of the Supreme Court 
Act, R.S.C. 11MMI, e. 131*. as a judgment order or decision “whereby the ac­
tion is finsiIly determined and concluded." fClarke v. <loodall, 44 Van. 
S.C.R. 284, and Crown Life Insurance Vo. v. Skinner, II Can. S.V.R. GIG. 
specially referred to. |

Nelles v. Ilesselt ine ; Windsor. Kssex & I..S. Rapid Ry. Vo. v. Nelles
1 No. 21.2 IM..R. 732. 3 O.W.X. KG2.

| Referred to in Yanhiiskirk v. McDermott, 5 D.L.R. 5, 4G N.S.R. 1*8.]

I.IAVK TO AITKAI. KlXAl.lTY OK .1IIMIM KNT.

S. 71 of the Supreme Court Act. R.S.V. 11*00, e. 131*. providing that the 
Court proposed to lie appealed from, or any Judge thereof, may, under 
special circumstances, allow an appeal although the same is not brought 
within the time prescribed by the Act. applies only to judgments other­
wise appealable, and does not confer power to grant leave to appeal from 
a judgment which is interlocutory only or which is not a "final judgment" 
within the definition of that statute. |Vaughan v. Richardson, 17 Van. 
S.C.R. 703. and News I'rinting Vo. v. Macrae, 20 Can. S.V.R. 01*1, specially 
referred to.]

Nelles v. Ilesselt ine: Windsor, Kssex A L.S. Rapid Ry. Co. v. Nelles.
2 D.L.R. 732, 3 O W N. K02.

| Referred to in Vanbiiskirk v. McDermott, 5 D.L.R. fi, 40 N.S.R. 1*8.] 
Noth k ok aitkm Si kkivikxvy ok.

A notice of appeal is insullicicnt where the grounds stated therein 
are: ( 11 That the judgment appealed from is against the law, evidence, 
and the weight of evidence: (2) that the trial Judge erroneously admitted 
and excluded evidence: and (31 that the judgment was erroneous “upon 
such other grounds as may appear in the pleadings and proceedings, such 
alleged grounds being too indefinite." ( I’er Reek, J. *

Alfred v. (iraml Trunk Pacific Ry. Co., 5 D.L.R. 154, 20 W’.L.R. 111. 
(Affirmed in 5 D.L.R. 471; referred to in Alfred v. G.T.P. (No. 2), 0 

D.L.R. 147.J

AMKXDMKXTN ON AITKAI..

A question not going to the merits of a ease and not raised by the 
notice of appeal, cannot be brought to the attention of the Court by a 
supplementary or “explanatory" notice of appeal. (Per Reck, J.)

Alfred v. Grand Trunk Pacific Ry. Co.. 5 D.L.R. 154. 20 W’.L.R. 111.
|Aflirmed in 5 D.L.R. 471 ; referred to in Alfred v. (J.T.P. (No. 2), G

D.L.R. 147]
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Stay of pbockkmnuh I'kxdixu appeal.

When* the f»laintill'n in an avlinn luivv succeeded at the trial and in the 
provincial Appellate Court, ami the defendants have elected to appeal to 
the Supreme Court of Canada, in which also they have been unsuccessful, 
and. while the Supreme Court still had jurisdiction over the vase, a Judge 
of that Court has refused a stay of proceedings pending an appeal to the 
Privy Council, ami it appears that tItéré has not been any miscarriage of 
justice through accident, mistake or otherwise, hut that every question in 
dispute has liven fully considered, and that the ease involves merely a «pies- 
tion of fact ami nothing of public importance, ami that the IVivy Council 
is likely to refuse leave to appeal, a Judge ol the provincial Court of lirst 
instance should not grant a stay of proceedings pending an appeal to the 
Privy Council. | Alfred v. (Iraml Trunk Pacific Ry. Co., 5 D.L.R. 154. and 
11 rand Trunk Pacific lly. Co. v. Alfred, 5 D.I..II. 471. specially referred 
to. |

Alfred v. Crand Trunk Pacific Itv. Co., ti D.L.R. 117. 22 W.L.R. 05.
IXSVKimo.N IX LAW — IlKVIKW OK FACTS.

lly an inscription in law. defendant cannot raise questions of facts, nor 
deny the facts alleged, hut the same must he presumed to he true. In the 
present case the evidence alone of the divers circumstances and facts alleged 
hi plaintiff's declaration will shew whether the responsibility and com­
pensation for the accident in question in this cause, are to he determined 
by the Workmen's Act. 0 Kdw. VII. e. lid. or by the common law, and under 
such circumstances the Court will order "preuve avant faire droit" on 
defendant's inscription in law.

Higgs v. (Iraml Trunk Ry. Co.. IS Rev. de dur. 1183.

(lltAMTNO I.KAVK TO APPKAL.

U'ttve to appeal to a Divisional Court from order of Judge in Chambers 
was granted.

Swaislaml v. (Iraml Trunk lly. Co., 2 D.L.R. SI18. 3 O.W.N. 1083.
I.KAVK TO APPFAI ORDER Olt.XXTlXti XKW TRIAI .

Where a party appeals to a Divisional Court from a judgment after 
trial with a jury, and contends that he is entitled to judgment upon the 
findings of the jury, hut does not ask for a new trial, and the Divisional 
Court nevertheless grants a new trial without disposing of the motion for 
judgment, it is a proper case for granting leave to appeal to the Court of 
Appeal, hut such leave should Ik- upon the terms that the party appealing 
shall abandon his right to a new trial.

Dart v. Toronto Ry. Co., 3 D.L.R. 77th 3 O.W.N. 1202.
POWKR TO RKVIF.W M FRITH OF CASK.

Although an appellate Court may think that the preponderance of testi- 
tnony is in favour of the unsuccessful party in an action tried with a jury, 
it cannot substitute its opinion for that of the jury, or interfere with the 
jury's conclusions except upon some error or other substantial ground. 

Zufelt v. Can. I*ac. Ry. Co., 7 D.L.R. 81. 4 O.W.N. 30.
IX AIIVK.RTKXCK OF HOI ICtTOR FAILURE TO UIVK XOTIVK OF APPEAL.

Kelson v. Morrisey. Fertile & Michel R. Co. (No. 2), 7 D.L.R. 822. 
Review of facts on nonsuit.

«hi an appeal from a judgment of a County Court (Man.), ordering a 
nonsuit, the Manitoba Court of Appeal may draw its own conclusions from
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plaintiff’* evidence brought out at the trial, where there are no conflicting 
statement* nor any contradictory evidence.

Stitt v. Can. Northern Ry. Co., 15 Can. Ry. Cas. 3311, 23 Man. L.R. 43, 
10 D.L.R. 544.
Costs only invoi.vko—Rkfusai. to kntkktain—Statutory right to costs 

—Wrong oriikb of Court bki.ow—Dvty of Court to kkvf:rsf.
While the Supreme Court of Canada ordinarily refuses to entertain an 

appeal which merely involves costs, where a party entitled hv statute to re­
ceive his costs of certain proceedings from his opponent has been ordered 
to pay that opponent's costs it is the duty of the Court to reverse such 
order. [Gavin v. Kettle Valley Ry. Co., 23 Can. Ry. Cas. 370. 43 D.L.R. 
47. reversed.1

Gavin v. Kettle Valley Co., 2."> Can. Ry. Cas. —, 47 D.L.R. 05.

Criminal appeal—Privy Council Xvihaxck.
S. 1025 of the Criminal Code, which purports to limit the right of appeal 

to the Privy Council in criminal matters, does not apply to a prosecution 
by indictment for a noncriminal offence such a* the class of noncriminal 
nuisances referred to in Criminal Code, *. 223.

Toronto Ry. Co. v. The King. 23 Can. Ry. Cas. I S3. | 1017] A.C. t!3U, 38 
D.L.R. 337.
QUKKTION NOT RAlKKll IJKLOW—CAVSK OF ACTION.

A question not raised in the Court appealed from will not he considered 
by the Supreme Court of Canada when not mentioned in the factum, and 
when all evidence pertaining to such question had. by consent of the par­
ties. been omitted from the appeal hook.

Can. Pac. Ry. Co. v. Kerr, HI Can. Ry. Cas. 23. 40 Can. S.C.R. 33. 14 
D.L.R. 840.

Expropriation—Application to appoint arbitrator—Pkhhoxa df.nionata 
—Amount in <ontrovkrsy—Jurisdiction.

A railway company served notice of expropriation of land on the owner, 
offering $23,000 as compensation. It later served a copy of said notice 
on N.. lessee of said land for a term of ten years. On application to a 
Superior Court Judge for appointment of arbitrators S. claimed to lie en 
titled to a separate notice and an independent hearing to determine his 
compensation. The Judge so held and dismissed the application and his 
ruling was affirmed by the Court of King's Iteneh. The company sought to 
ap|H*nl to the Supreme Court of Canada. The appeal was dismissed. Per 
!• it /.pa trick, C.J., and Idington. J. :—I hat the Judge was persona désignât a 
to hear such applications as the one made by the company, that the case 
did not therefore originate in a Superior Court and the appeal would not 
lb*. Can Pac. Ry. Co. v. Little Seminary of Ste. Thertse. 1(1 Can. S.C.R. 
WW: St. Hilaire v. Lambert. 42 Can. S.C.R. 2(14, followed. Per Davies. 
Dull. Anglin, and Brodeur, J.I., that as there was nothing in the record 
to shew that the amount in dispute was $2,000 or over, and no attempt 
had been made to establish by affidavit that it was, the appeal failed.

Can. Northern Ontario Ry. Co. v. Smith, 21 Can. Ry. Cu*. 08, 50 Cun. 
S.C.R. 470, 22 D.L.R. 265.

B. From Orders of Railway Board.
Appeal to Privy Council—Application to allow sfcurity.

Where the sole question in two actions was as to the validity of an 
order of the Railway Committee requiring the plaintiffs to build a bridge:
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—Field, refusing an application to allow the security upon a proponed 
appeal to the Privy Council from the decision of the Court of Appeal, 
that an appeal did not lie as of right under R.S.O. 18!>7, o. 48, s. 1.

Can. Pac. Ry. Co. v. Toronto, 1!) O.L.R. 663.

Judub in Chambers—Appeal to full Court.
No appeal lies to the Supreme Court of Canada, from an order of a 

judge of that Court in Chambers granting or refusing leave to appeal 
from a decision of the Hoard under s. 44 (3) of the Railway Act, 11103.

Williams v. Grand Trunk Rv. Co., 4 Can. Rv. Cas. 302, 36 Can. 8.C.R. 
321.

[Relied on in Re Richard, 38 Can. S.C.R. 308; referred to in Re Telford. 
11 B.C.R. 365.]

.Iurisihctiox—Public importance.
Where the judge entertained doubt as to the jurisdiction of the Hoard 

to make the order complained of ami the questions raised were of publie 
importance, special leave for an appeal was granted, on terms, under the 
provisions of s. 44 (3) of The Railway Act, 1903.

Montreal Street Ry. Co. v. Montreal Terminal Ry. Co. and Hoard of 
Railway Commissioners for Canada, 4 Can. Ry. Cas. 360, 35 Can. S.C.R. 
478.

Order impohi.no terms.
The Hoard granted an application of the James Hay Ry. Co. for leave 

to carry their line under the track of the G.T. Ry. Co., but, at the request 
of the latter, imposed the condition that the masonry work of such umler- 
crossing should lie sullicicnt to allow of the construction of an additional 
track on the line of the G.T. Ry. Co. No evidence was given that the 
latter company intended to lay an additional track in the near future or 
at any time. The .lames Hay Co., by leave of a Judge, appealed to the 
Supreme Court of Canada from the part of the order imposing such terms, 
contending that the same was beyond the jurisdiction of the Hoard: — 
Held, that the Hoard had jurisdiction to impose said terms;—Held, per 
Sedgewick, Davies and Maelennan. .1.1,. that the question before the Court 
was rather one of law than of , and should have come up on
appeal by leave of the Hoard or been carried before the Governor-General- 
incouneil.

James Hay Ry. Co. v. Grand Trunk Ry. Co., 5 Can. Ry. Cas. 164, 37 
Can. S.C.R. 372.
Jurisdictional amount—Costs of farm grossinc.

An application to have the appeal quashed on the grounds that the cost 
of the establishing the crossing demanded, together with the damages 
sought to be recovered by the plaint ill", would amount to less than .$2,000, 
and that the ease did not come within the provisions of the Supreme 
Court Act permitting appeals from the 1‘nivinee of Quebec, was dismissed.

Grand Trunk Ry. Co. v. Perrault, 5 Can. Ry. ( as. 293, 36 Can. S.C.R. 
671.
Limitation of time—Jurisdiction.

Except in the ease mentioned in rule 59, there is no limitation of the 
time within which a Judge of the Supreme Court may grant leave to 
appeal under s. 56 (2) of the Railway Act, 1906, on a question of the 
jurisdiction of the Hoard.

Grand Trunk Ry. Co. v. Department of Agriculture for Ontario, 10 Can. 
Ry. Cas. 84. 42 Can. S.C.R. 557.

12821485
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l.EAVE TO APPEAL—JURISDICTION AL GROUNDS.

On an application for leave to appeal to the Supreme Court from an 
order of the Hoard permitting the Montreal Light. Heat A Power Ci», to 
erect, place and maintain its wires beneath the tracks of the Montreal 
Terminal Ry. Co.:—Held, that, as only 11 question of jurisdiction and not 
of law was involved, the application must lie refused.

Montreal Terminal Ry. Co. v. Montreal Light, Ileal and Power Co., in 
( an. Ry. Cas. 1 :t:(.

Leave to appeal- -Wires iiexhath tracks.
An order of the Hoard permitting a power company to maintain its 

wires beneath the tracks of a railway company involves a question of 
jurisdiction and not of law, from which leave to appeal to the Supreme 
Court will lie refused.

Montreal Terminal Ry. Co. v. Montreal Light A Power Co., It» Can. Ry. 
t as. l.'IS.

Leave to appeal—Ivrisdictiox of Hoard.
Where a question of law is one of jurisdiction, the party who disputes 

the jurisdiction should apply to a Judge of the Supreme Court for leave 
to appeal, hut the Hoard should not, under its power to submit questions 
of law to the Supreme Court, submit a question which is really of juris­
diction.

Prince Albert v. Can. Northern Ry. Co., 11 Can. Ry. Cas. 200.
Leave to appeal—Jurisdiction of Hoard.

A judge of the Supreme Court of Canada will not grant leave to appeal 
from the decision of the Hoard on a question of jurisdiction if he has 
no doubt that such decision was correct. Leave refused.

Halifax Hoard of Trade v. (hand Trunk Ry. Co., 12 Can. Ry. Cas. f>8.

Orders of Hoard—Form of nviimissiox—Defining questions of law.
The Supreme Court of Canada will not entertain an appeal under s. f»t> 

(3) of the Railway Act, 190(1, unless some specific question is stated, or 
otherwise defined, in the order granting leave to appeal made by the Board 
which, in its opinion, is a question of law.

Can. Pae. and Can. Northern Ry. Cos. v. Regina Hoard of Trade (Regina 
Toll Case), 12 Can. Ry. Cas. 309, 44 Can. S.C.R. 328.

(See 46 Can. S.C.R. 321, 13 Can. Ry. Cas. 203, allirming 11 Can. Ry. 
Cas. 380. )

Orders of Hoard—Jurisdictional grounds—Crown granting leave.
An appeal from the order of the Hoard lies to the Supreme Court under 

h. 60, subs. 2. of the Railway Act, 1900. after the leave prescribed by 
that section has lieen obtained, on any question of jurisdiction or law. 
Under subs. 3 the Supreme Court is to determine by its judgment the 
questions submitted, and under subs. 6 to certify its opinion to the Hoard, 
which is to make an order in accordance therewith, and that order by 
*uhs. 9 is declared to be final: — Held, that the provisions of s. .10 are 
not sufficient to take axvay the prerogative of the Crown to giant leave 
to appeal from their judgment. jtJrand Trunk and Can. Vac. Ry. Cos. 
v. Toronto (Toronto Viaduct Case l, 42 Can. S.C.R. 013, 11 Can. Ry. Cas. 
38, affirmed. 1

Can. Pae. Ry. Co. v. Toronto and (ïraml Trunk Ry. Co. (Toronto Via­
duct Case), 12 Can. Ry. Cas. 378, [1911] A.C. 401.
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Oniii.it of Railway ami Municipal Board.
The right of a municipality to appeal from an order of the Ontario 

Railway and Municipal Board permitting a street railway to deviate its 
line, is not lost or waived by the failure of the city to appeal from the 
mere ruling of the Board in favour of the railway company as to the 
right to deviate when the deviation plan was not approved at that hear­
ing, as it may wait until the making of the formal order and appeal 
♦herefrom on obtaining the requisite leave.

Be Toronto and Toronto & York Radial Rv. Co.. 15 Can. tty. Cas. 277, 
12 D.L.R. .1.11. 2K O.L.R. 180.

IAllil ined in 17 Can. Ry. ( as. .I4ti. 15 D.L.R. 270; applied in Re Toronto 
A York Radial Ry. Co. and Toronto, 20 D.L.R. 244. |

Ontario Railway Board—Special Ait—No exfresh iuuiit given—Ju­
risdiction of Appellate Court to «.rant leave.

S. 48 (1) of the Ontario Railway and Municipal Board Act (R.S.O. 
1014, e. ISO), which provides that an appeal shall lie from the Board 
to a Divisional Court upon a question of jurisdiction or upon any question 
of law. applies to the jurisdiction given to the Board by the Ontario Act. 
11)17, 7 <leo. Y. e. 1)2. s. 4. by which power is given to the City of Toronto 
to expropriate part of the Toronto & York Radial Ry. and although under 
the Inter Act no right of appeal is expressly given to the County of York, 
the Appellate Court has jurisdiction to grant leave.

Re Toronto and Toronto <<• York Radial Ry. Co. et al., 23 Can. Ry. 
Cas. 218, 42 O.L.R. 545. 43 D.L.R. 49.

C. From Expropriation Awards.
Order iiy Judge in Cii am hers as to moneys deposited.

The College of Ste. Thérèse having petitioned for an order for payment 
to them of a sum of .$4,000 deposited by the appellants as security for 
land taken for railway purposes, a Judge of the Superior Court in Cham­
bers after formal answer and Injuring of the parties granted the order 
under the Railway Act, R.S.C., 1880, «•. 109, s. 8, subs. 31. The railway 
company appealed against this order to the Court of Queen's Bench for 
1/ower Canada and that Court allirmed the decision of the Judge of the 
Superior Court:—Held, that the order in question having been made b\ 
a Judge sitting in Chambers, and, further, acting under the statute as a 
)iersona designate, the proceedings had not originated in a Superior Court 
within the meaning of s. 28 of the Supreme and Kxehequer Courts Act. 
and the case was therefore not appealable.

Can. Vac. Ry. Co. v. Ste. Thérèse. 10 Can. S.e.R. 000.
|Allirmed in St. John & Quebec Ry. Co. \. Bull. 10 Can. Ry. ( as. 2*4, 

followed in Can. Northern Ontario Ry. Co. \. Smith, 21 Can. Ry. Cas. 98.)

Amount in controversy—Costs.
Iii a railway expropriation ease the respondent in naming his arbitrator 

declared that he only appointed him to watch over the arbitrator of th< 
company, but the company recognized him olliciallv and subsequently an 
award of $1.974.25 damages and costs for land expropriated was made 
under Art. 5164, R.S.Q. The demand for expropriation as formulated in 
their notice to arbitrate by the appellants was for the width of their 
track, but the award granted damages for three feet outside of the fences 
on each side as being valueless. In an action to set aside the award : —
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Held. affirming the judgment of the Courts below, that the appointment 
of respondent's arbitrator was valid under the statute and hound Imth 
parties, and that in awarding damages for three feet of land injuriously 
affected on each side of the track the arbitrators had not exceeded their 
jurisdiction. Strong and Taschereau, .1.1., doubted if the amount in con­
troversy was sufficient to give the Court jurisdiction to hear the appeal, 
the amount of the award being under $2.000. and to make up the appeal 
able amount either interest accrued after the date of the award and after 
action brought or the costs taxed on the arbitration proceedings would 
have to be added.

(Quebec, Montmorency & Charlevoix Ry. Co. v. Mathieu, 10 Can. 8.C.K. 
420.

1 Distinguished in Dufresne v. Guévrement. 20 Can. S.C.H. 210.]

•Judicial notick of aitkai.—Jurisdiction.
In expropriation proceedings under the Railway Act a single .1 udge of 

the Superior Court may take judicial notice of the proceedings on appeal 
from the award, though such appeal was not by direct action, but by 
petition, and that even in the absence of rules of special practice to this 
effect as such rules are not required to confer jurisdiction, lienee it fol­
lows that such appeal may be taken without direct action and by means 
of a petition. The appeal in this ease will lie “as in a cause of original 
jurisdiction” on all questions of law and fact according to the evidence 
before the arbitrators. The Judge can only alter the award when it i- 
clear that it results Iroin a gross error of law, or in appreciation of the 
facts, on the part of the arbitrators.

Xeilson v. Queltee Bridge Co., 21 Due. S. C. .'12b.
[Approved in Lamarre v. Grand Trunk l!y. Co., 11 Due. V.R. 217.]

Aitkal to Court of Kino's Bench.

Duaere. does an appeal lie to the Court of King's Bench from a judg­
ment of the Superior Court sitting in an appeal from an award of arbi­
tration under s. 200 of the Railway Act, 1900?

Duchee, Montreal & Southern l’y. Co. v. I.uudry, 10 Due. K.B. 82.
Aitkai. to supkrior court.

For an appeal to the Superior Court from the award of arbitrators in 
expropriation proceedings under the Railway Act a petition alone is suffi­
cient : the petition need not be accompanied by a writ.

Lamarre v. Grand Trunk Ry. Co., II Doe. V.R. 210.

RFI l S.XTIOX OF ARIIITRATOR—EXPROPRIATION by a railway COM PA NT.
No appeal lies to the Supreme Court of Canada from a judgment of the 

Court of Queen's Bench, confirming a judgment of the Superior Court, 
which dismissed a recusation of an arbitrator appointed in an expropria­
tion by a railway company.

Richelieu Ry. v. Ménard, f> D,|,‘- V.R. 17b. Wurtele, J.
IIlSCOXTIXVANCE OF EXPROPRIATION PIMM FKIlI XtiK.

An order allowing or confirming a discontinuance, by the city of Mon­
treal, of expropriation proceedings under ss. 42b to 439 of the (13 Viet, 
c. f»8, is not a final judgment of the Superior Court susceptible of appeal 
to the Court of King's Bench, and. therefore, no appeal lies from it to 
the Court of Review. Per Archibald. J.:—The city had no right to dis­
continue the proceedings, but the order allowing it to do so is not a 
judgment, it is a purely ministerial act of the Judge, and is not there-
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fun* susceptible of review. Per Clinrlionncau, J. :—The order, if it is a. 
judgment, must be a final one, and, as s. 439 expressly takes away tliu 
light of appeal from a final judgment homologating the report of the 
commissioners for expropriation, the right of appeal is impliedly taken 
away from this one. Per Fortin, •!.:—The order is a. judgment of the 
Superior Court, susceptible of appeal to the Court of King's Bench, and, 
therefore, an appeal lies from it to the Court of Review. In this ease, 
the judgment was founded in law and should he confirmed. The Judge, 
therefore, concurred in striking out the inscription in review, which 
leaves the judgment undisturbed.

Re Lafontaine Park; Montreal v. Cushing. 40 Que. S.C. 1.
‘Event” read distriiiutivei.y—“Iskve” as distinguished from "Event’ 

—Costs of and incidental to akiutravion.
Sani Kee, having obtained an award from arbitrators appointed under 

the Railway Act, 1903, which award, by reason of s. 102 of the Act, 
entitled him to the costs of the arbitration, the railway company ap­
pealed to the full Court, advancing several distinct grounds of appeal, 
on all of which, with the exception of the rate of interest allowed by 
the arbitrators, they failed, the interest being reduced to the statutory 
rate, from six per cent to live per cent:—Held ( Irving. dissenting), 
(1) that the word “event,” in s. 100 of the Supreme Court Act, 1904, 
may be read distributively. (2) That s. 102 of the Railway Act, 1903, 
does not apply to costs of appeals to the full Court from award of 
arbitrators, but that such appeal is an independent proceeding, and is 
therefore governed by s. 100 of the Supreme Court Act, 1904. (3) 
That the success of the appellant company on the question of interest was 
merely an "issue” arising on the appeal, and not an “event” on which it 
was taken.

Vancouver, Westminster & Yukon Ry. Co. v. Sam Kee, 12 B.C.R. 1.
I Following in Hopper v. Dtmsmuir, 12 B.C.R. 22.]

Choice of forum.
By s. 108 of the Railway Act, 1903, if an award by arbitrators on ex­

propriation of land by a railway company exceeds $000, any dissatis­
fied party may appeal therefrom to a Superior Court, which in Ontario 
means the High Court or the Court of Appeal (Interpretation Act, R.S.C. 
1900, c. 1, s. 34. subs. 20) : Held, that if an appeal from an award is 
taken to the High Court, there can be no further appeal to the Supreme 
Court of Canada, which cannot even give special leave.

James Bay Ry. Co. v. Armstrong, 0 Can. Ry. Cas. 190, 38 Can. S.C.R.
611.

[Affirmed in [19091 A.C. 024. 10 Can. Ry. Cas. 1; followed in St. John 
& Quebec Ry. Co. v. Bull, Hi Can. Ry. Cas. 284.]
Appeal to Hum Court—No further appeal to Supreme. Court.

According to the true construction of s. 108 of the Railway Act, 1903, 
the appeal given thereby to a Superior Court from an award under that 
Act, lies in the Province of Ontario to either the Court of Appeals or 
the High Court of Justice therein at the option of an appellant: hut 
in case of appeal to the High Court, inasmuch as it is the last resort 
in the province within the meaning of the Supreme and Exchequer 
Courts Act, R.S.C. 188(1, c. 135, s. 120, there is no appeal therefrom to 
the Supreme Court of Canada.

James Bay Ry. Co. v. Armstrong, 19 Can. Ry. Cas. 1, [1909] A.C. 
024.

[Relied on in Quebec and Montreal Southern Ry. Co. v. Landry, 19



'HHlMV

22 A IT K Al.S.

Que. K. B. 81); Va 11 ivres v. Ontario ami (Quebec Hy. Vu., 11) Qui1. K. B. 
à-4; followed in Ile Davies A .lames Bay l'y. Vo., 10 L'an. 15y. Cas. 
220, 20 O.L.H, f).'$4; followed in St. John A Quebec By. Co. v. Bull, *10 L'un. 
By. t as. 284.J

llXI’IHY OF STATt'TOUY l’OUOD—ORDER «RANTING LEAVE.
The Court refused to entertain a motion to quash the appeal on the 

ground that it had not lieen taken within the sixty days limited by the 
statute and that an order by a .fudge of the Court appealed from after 
the expiration of that time was ultra vires, and could not Is* permitted 
under s. 42 of the Supreme and Kxelieqtier Courts Act. B.S.C. c. 135. 

Temiseouata By. Co. v. St. Clair, 0 Can. By. Cas. :I07. .'IS Can. S.C.B.

I XVALID ORDER Ol- POSSESSION APPEAL KKOM —ADDITIONAL RELIEF, lN.lt .NO­
TION.

The plaintilf. instead of taking an appeal from an invalid order grant­
ing possession to lands taken by a railway company under invalid ex 
proprint ion proceedings, brought tin action against the railway com­
pany. claiming injunction and damages;—Held, that the plaintilf could 
maintain the action, for the reason that, even if an appeal would lie from 
I he order, the plaintilf was entitled to additional relief by way of in­
timation and damages, which could not be given on appeal.

Ilirouard v. (Irand Trunk l*ae. By. Co., II Can. By. Cas. 3.14, 2 Alta. 
LB. .14.

Appeal to Covkt ok Kino's Bench.
t'nder s. 201» of the Bn il way Act, 11)00, an appeal from an award only 

lies to a Su|>erior Court. If an appeal has already been heard hy the 
Superior Court, there cannot be a further to the Court of King's

Vallières v. Ontario A Quebec By. Co.. II Can. By. Cas. 18. 11 Que. 
I\B. 245. Hi Que. K.B. 521.

[Applied in Bickenlike v. Montreal 1*. & 1. By. Co., 11 Que. I’.B. 
200. J

Decision of arbitrators.
i 11 In a railway expropriation an appeal to the Superior Court 

from the decision of the arbitrators may be instituted before the award 
is deposited with the records of said Court. (2) It is not essential 
that plaintiff should allege affirmatively that the appeal is taken within 
a month after the reception of the notice of the award.

Biekerdike v. Montreal Bark & Island By. Co., 11 Que. 1\B. 200.

Time—Delays—Petition.
(I l In a railway expropriation every party to the arbitration may 

appeal within one month after receiving a written notice of the making 
of the award. (21 If such notice has been given on the 0th of December, 
the appeal may lie presented on the loth of January next, if the 0th is 
a Sunday. (3) A petition to appeal from the award of arbitrators in a 
railway expropriation is not in the nature of an application for certiorari 
mid dot's not need to he supported by affidavit.

Montreal Park & Island By. Co. v. llickerdike, 11 Que. P.B. 201.

Bkview ok Award— Inadequacy ok compensation.
No appeal lies in the Province of Quebec to the Court of King’s Bench

9
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from the judgment of tin- Superior Court u]hui un appeal under s. 208 ôf 
the Railway Act, 1110(1, from the award of an arbitrator.

Rolland v. (irand Trunk Ry. Co.. 14 Can. Ry. Cas. 21. 7 D.L.R. 441.

lit i km or division—1‘ROVIXCIAI. COURTS following ukcihiox or Privy

I'nder the British Columbia Railway Act, upon an appeal from the 
award of arbitrators fixing damages under eminent domain proceedings 
where the principle applicable to such an appeal lias already been laid 
down by the Privy Council under the Dominion Railway Act. 1HH8. which 
i*. so far as material, identical in language with the British Columbia 
statute, that construction will Ik* adopted. [Atlantic A North-West Ry. 
Co. v. Wood, |181»5] A.C. 257, «4 L.J.P.C. 116, applied.|

Can. North. Pac. Ry. Co. v. Dominion Glazed Cement Co. ( B. C.), 14 
Can. Ry. Cas. 205, 7 D.L.R. 174.

Rkvikw of facts.
The Appellate Court, on an appeal from an award in eminent domain pro­

ceedings, should come to its own conclusion upon all the evidence, paying 
due regard to the award and findings and reviewing them as it would 
those of a sultordiuatc Court. On an appeal from an award, the latter 
will not lie set aside merely because the Court disagrees with
the reasoning of the arbitrators, but will stand if it can be supported on 
any ground sullicient in law. .lames I lay Ry. Co. v. Armstrong, [1000] 
A.C. 024, 10 Can. Ry. Cas. 1. referred to.

Re Keteheson and Can. Northern Ontario Ry. Co.. l.T D.L.R. 854.
| Followed in Green v. Can. Northern Ry. Co., 11) Can. Ry. Cas. 171, 8 

Sask. L.R. 53. |

l'XSATISFACTORY AWARD BAKKI1 OX VXCOXTHAIIIVTKD EVIDENCE.

The fact that arbitrators in awarding damages for the expropriation 
of a railway right-of-way through a brick-making plant which entailed 
additional expense for the carriage of brick-making materials to the fac­
tory. based their award on uncontradicted evidence as to an impracticable 
system of transportation will not justify interference with the award by 
the Appellate Court if there is evidence to support it, even though the 
Court is dissatisfied with the award : as the appeal must be dealt with 
on the evidence produced before the arbitrators and the Court cannot 
remit to them for the taking of additional testimony an award made 
under the Railway Act. [Atlantic A North-West Ry. Co. v Wood. 
|1805] A.C. 257. and Re McAlpine and Lake Erie A Detroit River Ry. Co., 
3 Can. Ry. ( as. 05. 3 O.L.R. 230, referred to.]

Re Davies and dames Bay Ry. Co., 1(1 Can. Ry. Cas. 78. 13 D.L.R. 012, 
28 O.L.R. 544.

Eminent domain—Remitting aw ard to arbitrators—Faim iie to item­
ize LUMP SUM AS EQUIVALENT TO VERDICT OF JURY.

On an appeal from the award of arbitrators in an expropriation pro­
ceeding the Court has power, under s. 40 of the Expropi iation Act. 
R.S.M. 1002, c. (11. to refer back the award for reconsideration and 
redetermination where it is impossible to deal intelligently with the appeal 
by reason of a lump sum being awarded, without any indication by the 
arbitrators, who refused to give their reasons for their award, as to the 
nature of the items of damages comprising it. An award of a lump 
sum as damages for land expropriated will not lie treated on appeal as 
equivalent to the verdict of a jury, where it is apparent from the evidence

9197
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that some items entering into the award should have been eliminated as a 
matter of law. [Vezina v. The Queen, 17 Can. S.C.R. 1, at 10. followed.]

Re Van Horne and Winnipeg & Northern Ry. Co., 10 Can. Ry. Cas. 72. 
14 D.L.R. S!17.
EVIDENCE NVKFlClKXT TO MVNTA1X AWAHI».

Where, in an arbitration proceeding, the « 's evidence was direeted
to establishing damages on a wrong basis, and. oil appeal, lie does not 
seek a rehearing on that ground, but insists that such evidence was proper, 
the award will lie upheld if there is any evidence to sustain it. ( l*er 
Harvey, C.J., and Walsh, ,1.)

Saskatchewan Land & Homestead Co. v. Calgary & Kdmouton Ry. Co., 
10 Can. Ry. Cas. 114, 14 D.L.R. 103.
JVRISIUCTIOX—SkCOM) APPEAL A FT Hi APPEAL FROM ARIilTRATORH TO JVDUE.

No further appeal lies to the Court en bane from an order of a judge 
of the Supreme Court of New Brunswick setting aside an award on an 
appeal to him under s. 17, subss. (20) and (21) of C.S.X.B. 1003. 
c. 01, which permit an ap|»enl on questions of law or fact to a judge 
of such Court from an award made by arbitrators in an expropriation pro­
ceeding. [Birely v. Toronto, Hamilton & Buffalo Ry. Co., 2f> A.R. (Ont.I 
88 Canadian Pacifie Ry. Co. v. St. Thérèse, 10 Can. S.C.R. 000; Ottawa 
Klee. Co. v. Brennan, 31 Can. S.C.R. 311; and Re Armstrong & James Bay 
Ry. Co., 12 O.L.R. 137, 5 Can. Ry. Cas. 300; James Bay Ry. Co. v. Arm­
strong, 38 Can. S.C.R. 511, 0 Can. Ry. Cas. 100, affirmed 1000, A.C. 024, 10 
Can. Ry. Cas. 1, followed.]

St. John & Quebec Ry. Co. v. Bull, 10 Can. Ry. Cas. 284.

ReVIF.W OF AW A HD—REASONS NOT APPARENT OF RECORD.

The reasons or principles which guided arbitrators in making an award 
not contained in the award or supplemented therewith, will not lie reviewed 
on appeal.

St. John & Quebec Ry. Co. v. Fraser, 10 Can. Ry. Cas. 177, 24 D.L.R. 
330.
Eminent domain—Present and fvtvre valve of lands.

An award of arbitrators increased by the Appellate Division (Ontario), 
from $0.350 to $15,842. was restored by the Supreme Court, the amount 
added for filling having been already allowed in the award and the 
increase in the award for frontage value to a portion of the land taken 
on Bank Street, a country road outside the city limits I icing disallowed, 
where there was free land in abundance in the neighbourhood with no 
building operations in progress and no evidence of actual demand of land 
for building purposes. Vpon an appeal from an award under s. 209 of the 
Railway Act, 1000, it is competent for the Courts to decide any question 
of fact upon the evidence taken before the arbitrators as in a ease of 
original jurisdiction, subject to the following rules: (1) An appeal upon 
a question which is merely one of value should lie discouraged. Musson 
v. Canada Atlantic Ry. Co.. 17 L.N. 170. at p. 181, followed. (2) There 
must Ik- such a plain and decided preponderance of evidence against the 
findings of the arbitrators as to border strongly on the conclusive. (3) The 
latter rule should la» more strictly followed where the arbitrators nre 
experienced in such matters, have local knowledge and the great advantage 
of a personal view of the premises, and of seeing and hearing the wit­
nesses. Lemoine v. Montreal, 23 Can. S.C.R. 300, at p. 302: Kearney v. The 
Queen, Cam. S.C. Cas. 344, at p. 347, followed. In eminent domain pro-
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ceedings what is to Ik? ascertained is the value to the owner as it existed 
at the date of the taking, not to the taker, such value consists in all 
the advantages which the land possesses, present or future, but it is the 
present value alone of such advantages that falls to lie determined. 
Cedars Rapids Co. v. l<acoste, [1014] A.C. 500, at p. 570, followed.

Can. Northern Ry. Co. v. Hillings, 19 Can. Ry. Cas. 193.
[Followed in Lake Erie & Northern Ry. Co. v. Muir, *21 Can. Ry. Cas. 

350, 32 D.L.R. 252.]

Valve of land—-Evidence—Expropriation.
The Court refused to set aside an award of arbitrators having the 

advantage of local knowledge and personal inspection of the property 
upon concurrent testimony of a large number of witnesses in favour of 
the owner ami no contradictory evidence was given on behalf of the 
appellant railway company: Decision of the Ontario Appellate Divi­
sion affirmed, Hi Can. Ry. Cas. 280. Per Anglin, J. (dissenting).—An 
objection was properly taken against the introduction of evidence of more 
than five expert witnesses (see R.tt.C. e. 145, s. 7) ami the proper course 
was to eliminate from the evidence all testimony improperly introduced, 
and to determine ns in a case of original jurisdiction (but see Wood v. 
Atlantic & N. W. Ry. Co. (1895), A.C. 257) what the award should be 
on the remaining testimony.

Can. Northern Ry. Co. v. Ketcheson. 21 Can. Ry. Cas. 104, 32 D.L.R. 1129.

Covrt'k power to remit award—Invalidity of award—Improper evi­
dence—Experts.

The provisions of the Arbitration Act (Alta., 1909, c. 0) apply to 
arbitrations under tin* Alberta Railway Act (1907, c. 8), so as to em­
power the Court or a Judge, on appeal from an award, to remit it to 
the arbitrators for reconsideration. The reception by the arbitrators of 
testimony of a number of expert witnesses greater than that limited by 
the Evidence Act (Alta.. 1910, 2nd Sess., c. 3) is a ground for setting aside 
the award.

Can. Northern Western Ry. Co. v. Moore, 21 Can. Ry. Cas. 112, 53 Can. 
S.C.R. 519, 31 D.L.R. 450. *

Reasons for award—Examination of arbitrators—Appointment by
SPRCIAL EXAM 1XER —WlTXESN.

On an appeal from an award of arbitrators under the Railway Act, 1900. 
the ariiitrators cannot lie examined on oath for the purpose of obtaining 
their reasons for the award for the information of the Court; and an 
appointment issued by a special examiner without leave of the Court 
for the examination of one of them as a witness, as on a pending motion, 
was set aside with costs.

Clarkson (Lloyd) v. I ellford. Lake Ontario & Western Ry. Co., 
21 Can. Ry. Cas.' 330, 35 O.L.R. 345.

Scope of appeal.
It is competent for the Court, apart from the jurisdiction given by 

the Railway Act, 190(1, to art upon its own view of the evidence taken 
by the arbitrators in expropriation proceedings upon an appeal taken 
from the award. [Re Maepherson and Toronto, 2(1 O.R. 558. followed.]

Re Muir and Lake Erie & Northern Ry. Co., 19 Can. Ry. Cas. 107, 20 
D.L.R. (187.

[Reversed in 21 Can. Ry. Cas. 350.]

"x
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Cn.M l.l SIVKXE88 OF AWARD—A MOI XT.

Thv Apjiellnte Court will not interfere with the award of arbitrators 
who have had the advantage of viewing the property, on a mere matter 
of valuation, unless it is evident that they have acted on a wrong 
principle in making the award. | He Muir and Lake Kric X Northern lly. 
Co., .‘12 O.L.K. 1Ô0. 11) Can. lly. Can. 107. reversed; Cedars Rapids Co. 
v. Lacoste, [1014] A.C. 5(ift at p. .170; Can. Northern lly. Co. v. Hillings. 10 
( an. Ilv. Cas. 11)3 at p. 200 follow i*d.]

Lake Krie & Northern lly. Co. v. Muir. 21 Can. lly. Cas. 350. 32 D.L.Il. 
252.

1 N CREAS I Nil AMOUNT OF ARIUTHATORn" AWARD.

Upon an appeal from the award of arbitra tors made under the Railway 
Act. 1000. the Appellate Court may increase the amount of the award, 
upon consideration of the evidence given before the arbitrators.

Lake Krie & Northern lly. Co. v. Brantford Colt" & Country Club, 21 
Can. lly. Cas. 300, 32 D.L.R. 21».

Rl.Vir.W OF AWARD.

The award of arbitrators under s. 20» of the Railway Act, 1000. is 
similar to the judgment of a trial Judge. An appeal, upon law and fact, 
i- always open. Rut an appeal Court will not interfere with the decision, 
unless there is good and special reason for doubting the soundness of the

Ruddy v. Toronto Kastern lly. Co.. 21 Can. Ilv. Cas. 377, 33 D.L.Il. 103. 
[Appiied in Noble v. Camphellford etc., lly. Co., 21 Can. Ry. Cas. 38ft.]

Award varied—"Coon and Kpbuiai." reasons—Amount.
An award of arbitrators under the Railway Act, lftftti. will not be varied 

by an Appellate Court upon a mere question of valuation except for “good 
and special"' reasons, even when the Appellate Court is of opinion that 
the amount awarded is very excessive or very inadequate. [Ruddy v. 
Toronto Kastern lly. Co.. 21 Can. Ry. Cas. p. 377 applied.]

Noble v. Camphellford, Ijake Ontario & Western Ry. Co., 21 Can. Ry. Cas. 
38ft.

Power to remit award—Compensation—Minimi rights.
Where, in an arbitration under the Railway Act. lftftti. the arbi­

trators refused, for legal reasons to entertain a claim, an Appellate Court 
on appeal therefrom, lias power to remit the case to the arbitrators, to 
be dealt with by them on the merits; the question of compensation if any 
to be paid for a mining right under a coal lease is one of fact for the 
arbitrators. [Can. Northern Western Ry. Co. v. Moore. 21 Can. lly. Cas 
112. 53 Can. 8.C.R. 51 ft, 31 D.L.R. 45ti. followed; Davies v. James Ray 
Ry. Co., 1ft Can. Ry. Cas. si», | Iftl 4 | A.C. 1043, 20 D.L.Il. 45ft, considered. | 

Re Nash & Williams and Kdmonton. Dunvegan & British Columbia Ry 
Co.. 21 Can. Ry. Cas. 3ftft. 30 D.L.IL 001.

Superior court- -Meaning of—Interpretation Act.
According to the Interpretation Act (ll.S.C. lftftti. c. 1. s. 34 ( 2(11 ), the 

Superior Court to which an appeal may be taken in British Columbia 
against un award of arbitrators under the Railway Act lftftti. s. 20ft. is 
the Supreme Court of British Columbia : there is no further appeal from 
such Court to the Court of Appeal.

Re Kitsilano Arbitration, 23 Can. lly. Cas. 324. 41 D.L.Il. 170.
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REVIEW OF FACTS—IMPROPER ADMISSUIX OF EVIDENCE.
Where the arbitrators admitted uh evidence of value, matters which 

the Court on appeal decided were inadmissible and which may have 
materially affected the arbitrators’ finding, the Court hearing an appeal 
from the award is not l»nund under s. 114 of the Railway Act. Alta. 1 !M»7. 
c. 8 to decide the question of fact rain'd by the appeal as in a case of 
original jurisdiction; it is only where there is nothing but a question 
of fact involved that the Court is bound under s. 114 to decide tin 
same upon the evidence taken before the arbitrators instead of setting 
aside the award or remitting the case. (Atlantic and N.W.II. Co. \ 
Wood, [ 1 Sit.")| A.C. 2‘>7: Cedars Rapids Mfg. Co. v. Lacoste. Hi D.I..R. His. 
83 L.J.P.C. 102. considered.]

Can. Northern Western Ry. Co. v. Moore, 23 D.L.R. 040, 8 Alta. 370.

•it UISDICTIOX TO si r ASIDE OR REMIT.
The Court hearing an appeal from an award under s. 114 of the Rail 

way Act, Alta.. 1007. c. 8. has jurisdiction on setting aside the award and 
remitting the case to the arbitrator- to dispose of the costs of the aborti\e 
arbitration proceedings. |Cedars Rapids Mfg. Co. v. Lacoste. Ill D.L.R. 
108, 83 L.J.P.C. 102. referred to.]

Can Northern Western Ry. Co. v. Moore, 23 D.L.R. 040, 8 Alta. L.R.
370.

Practice—Adding new evidence on appeal.

It not being the practice in the Superior Court of Quebec on an appeal 
front an inferior Court to permit further evidence to lie given on the ap­
peal and no general rule having been made to that end. new evidence is 
not admissible on an appeal under s. 200 to the Superior Court from the 
award of arbitrators in an expropriation under the Railway Act, 1000. 

Lachine, Jacques-Cartier, etc.. Ry. Co. v. Kelly, 20 D.L.R. Ô87.

QUESTION OF LAW OR FACT—WRITTEN NOTICE.

An appeal from the arbitrators' award under s. 200 of the Railway Act. 
1000. upon any question of law or fact, as distinguished from a motion 
to set aside an award, is too late if taken more than one month after 
the other party to the proceedings had served a writ and petition in ap­
peal therefrom under the Queliec law, although no "written notice” had 
been given by any of the arbitrators of the making of the award.

Lachine, Jacques-Curtier, etc., Ry. Co. v. Kelly, 20 D.L.R. 587.

Appeal to Superior Court (Queiiku i —Revision—Jurisdiction of Court 
of Review.

Lefebvre v. latchine. Jacques. Cartier, etc., lly. Co., 10 D.L.R. 858.

APPORTIONMENT OF COSTS.
See Highway Crossings; Railway Crossings; Wires and Poles; Farm 

Crossings.

ARBITRATION AND AWARD.
Arbitration of railway construction contracts, see Contracts : Govern­

ment Railways.
See Appeals; Expropriation.
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See False Arrest.
ARREST.

ASSAULTS ON PASSENGERS.

Set* Carriers of Passengers.

ASSESSMENT AND TAXATION.
See Customs Dut ics.

Annotation.
Assessment a ml taxation of railway lands and superstructure, 2 Can. Ry. 

('as. 233.

Railway iuuih.k and railway track.

( I i The portion of the railway bridge IniiIt. over tin* Richelieu river, and 
the railway track belonging to appellant's company within the limits of 
the town of St. Johns, are exempt from taxation under ss. 32<$. 327 of 40 
Viet. e. 20 (Que.), although no return had been made to the council In 
the company of the actual value of their real estate in the municipality. 
(2) That ii warrant to levy the rates upon such property for the years 
issu 1SH3. is illegal and void, and that a writ of injunct ion is a proper 
remedy to enjoin the corporation to desist from all proceedings to enforce 
the same. As to whether the clause in the Act of incorporation of tlie 
town of St. Johns (Que.), extending the limits of said town to the middle 
of the Richelieu, a navigable river, is iutra vires of the legislature of the 
Province of Quebec, the Supreme Court of Canada a Hi nurd the holding of 
the Court lielow that it was intra vires. |Judgment of the Court of 
Queen's |tench for Lower Canada, reversed. J ( Fournier and Taschereau. 
.1.1.. dissenting.)

Central Vermont Ry. Co. v. St. Johns. 14 Can. S.C.R. 2HH.
I In this ease leave to appeal was granted by the Privy Council. After 

argument the judgment of the Supreme Court was a III rilled, 14 App. Cases 
Ô1 HI. Considered in Re Can. Pae. Ry. Co. and Maeleod, 2 Can. Ry. Cas. 
203. 5 Terr. I..R. 104; distinguished in Dominion Kx press Co. v. Brandon. 
10 Man. L.R. 258; referred to in litirdman v. Thompson, 4 Que. Q.B. 4.V2.)

I' KANCIIINK - I M KRXATIONAI. nRIIH.K.

In assessing for the purpose of taxation that part of a bridge crossing the 
Niagara River, lying within a township in Canada, regard cannot he had 
to its value in proportion to the value of the franchise or of the whole 
bridge, or to the cost of construct ion, but only to the actual cash price 
obtainable for the land and materials, situate within the township. | lie 
Ih ll Telephone Co. Assessment (IS!).*»), 25 A.R. 351. and Re London Stmt 
Rv Co. Assessment ( 1807 i. 27 A.R. (Ont.) 83, applied.]

Re Queen-ton Heights Bridge Assessment, 1 O.L.R. 111.
| Applied in Re Stratford W aterworks Co.. 21 C.L.T. 479; distinguished 

in Inti motional Bridge Co. \. Illidgeburg, 12 O.L.R. .314: followed in 
Belleville Bridge Co. v. Ameliiisburg. 15 O.L.R. 17 I. 10 O.W.R. 571.|

Tax ON 'I KIKliKAIMI COMl‘A\IKS—COM I* V NILS I Xi n|||'Oll A I I II |IY PARLIAMENT 
— INTKKI'IIOVIM IAI. I IM S.

(1) The Qiiehee Ail. imposing an annual tax of $2.000 on all telegraph 
companies having a paid-up capital exceeding $5(1,000, and operating lines of 
telegraph fur I lie u.c of (lie public « itliiu the province, und doing hu.iiic»
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there*, is intra vires of the legislature. (2) Tlie telegrii|ili company, ap­
pellant, although incorporated by Parliament ami operating interprovin- 
rial lines of telegraph, that is to say. in all the provinces of Canada, except 
British Columbia and Prince Kdward Island, having a paid-up capital ex 
eeeding $00,001), is liable for this annual tax of $2.000, inasmuch »> it 
carries on business in the Province of Queliee and operates a part of its 
lines of telegraph therein for domestic despatches, that is to say. for 
despatches sent from one point to another within the province. (:*> The 
action of the collector of revenue in his eapaeitv as such for the recovery 
of the tax is presumed to be managed and directed by the Attorney- 
tivnerul, who is dominas litis thereof, and. consequently, the intervention 
nf the Attorney tJouerai for the purpose of sustaining the constitution 
ality of the statute is a useless and superfluous proceeding, in respect 
of which, under the circumstances, lie cannot lie given costs. ( 11 The 
Court of Appeal will not take into consideration objections more to 
the form than to the merits of the ease, which have not been taken in 
the Court of first instance.

11 real North-West Telegraph Co. v. Fortier. 12 Que. K.B. 40.1.

I.AMIS OK TUE C.P. IlY. CO.—KXEMVTIOXS KIIOM TAXATION.
By the charter of the C.P. By. Co. the lands of the company in the North- 

West Territories, until they are either sold or occupied, are exempt from 
Dominion, provincial or municipal taxation for twenty years after tlie 
grant thereof from the Crown: Held, ntliriuing the judgment of the Court 
lielow. that lands which the company have agreed to sell and as to which 
the conditions of sale have not been fulfilled are not lands “sold" under 
this charter. Held, further, that the exemption attaches tu lands allotted 
to the company before the patent i« granted by the Crown. I .amis 
which were in the NAV.T. when allotted to the compati) did not lose their 
exemption on becoming, afterwards, a part of the Province of Manitoba.

Cornwallis v. Can. Pile. By. Co.. I!) t an. S.C.I5. 702.
(Considered in ISiiddcll v. (leorgesou, 0 Man. L.B. 41 .1; discussed in 

lluddell v. (leorgesou. 0 Man. I.. II. .'ai: distinguished in Water ( otumissiun- 
era of Windsor v. Canada Southern By. Co.. 20 A.II. (Uni. i 3Sti; referred 
to in II. v. Victoria I.iiiiiIht and Mfg. t o., .1 B.C.B. 302; South Norfolk v. 
Warren, S Man. I..IS. tHO; relied on in Balgonie Protestant School \. Can. 
Pac. By. Co.. :> Terr. L.B. 131 ; North Cypress v. Can. Pac. By. Co., 3.1 
< an. S.C.B. fiilS, |

Taxation ok kaii.way Powers ok assessors—Dkeartviu:.
By the assessment law of the city of St. John, f>3 Viet. e. ‘27. s. 125 

(N.B.). the agent or manager of any joint stock company or corporation 
established abroad or out of the limits of the province may be rated and 
assessed upon the gross ami total income received for such company or 
corporation, deducting only therefrom reasonable cost of management, etc., 
and such agent or manager is required to furnish to the assessors each 
year a statement under oath in a prescribed form showing the gross 
income and the deductions of the various classes allowed, the balance to 
be the income to be assessed : and. in case of neglect to furnish such state­
ment. the assessors arc to tix the amount of such income to be assessed 
according to their best judgment, and there shall he no appeal from such 
assessment. The Atlantic division of the C.P.II. runs from Megan!ic. in 
the Province of Quebec, through the State of Maine into New Brunswick. 
Un entering New Brunswick it runs over a line leased from a N.B. t o. to 
the western side of the river St. John, and then over a bridge into the 
city, where it takes the l.C.B. road. The general superintendent has an
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office in tin* city, hut nil moneys received there are sent to the head office 
in Montreal. The superintendent was furnished with a printed form to he 
tilled up for the assessors, as required hy said Act. which was as follows : 
"(iross and total income received for company during the fiscal year of 
----- , next preceding the first day of April. This amount has not been re­
duced or offset by any losses, etc.” This latter clause the superintendent 
struck out and lilted in. in the first place, hy stating that no income had 
been received hy the company, the remainder of the form, consisting of 
details of the deductions, was not filled in. This was given to the a- 
sessors as the statement called for, and they disregarded it. assessing tin- 
company on an income of $140,000. without making any inquiries of the 
superintendent, as the Act authorized them to do. A rule for a certiorari 
to quash this assessment was obtained, hut discharged by the Court on the 
ground that the superintendent had so far departed from the prescribed 
form that he had in effect failed to furnish a statement as required hy the 
Act, and the assessment against him was filial:—livid, reversing the de­
cision of the Supreme Court of New llrunswiek, Fournier and Taschereau, 
Id., dissenting, that the superintendent had a right to modify the form 
prescrils-d to enable him to shew the true facts as to the business of the 
company in St. .John, and the assessors had no right to arbitrarily fix 
an amount assessable against him without taking any steps to inform 
themselves of the truth or falsity of the statement furnished :—livid, also, 
that the provision that there should he no ap|»cnl from the assessment 
where no statement is furnished, relates only to an appeal against over­
valuation under C.8.N.B. c. loo. s. 00, and does not abridge the power of 
the Court to do justice if the assessors assess arbitrarily or upon a wrong 
principle or no principle at all:—Held, per ( I Wynne and Patterson, .1.1., 
that the assessment law of St. John does not apply to railway companies, 
there being no provision made for ascertaining the amount of business done 
in the city as proportioned to the whole business of the company. Appeal 
allowed with costs.

Timmerman v. St. John ( 18113). 21 Can. S.C.R. (11M.

Tax on railway—Exkmvtiox—Railway ixcidf.xt to mining.
Hy R.S.N.S. (.'»th Scr.), c. fill, s. 0, subs. JO. the roadbed, etc., of all 

railway companies in the Province is exempt from local taxation. Hy s. 1 
the first part of the Act from s. 5 to 33 inclusive, applies to every railway 
constructed and in operation, or thereafter to lie constructed under the 
authority of any Act of the Legislature, and hy s. 4. part 2 applies to all 
railways constructed or to be constructed under the authority of any special 
Act. and to all companies incorporated for their construction and work­
ing. Hy s. .1. subs. 1.1. the expression “the company” in the Act means the 
company or party authorized by the special Act to construct the rail­
way:—Held, reversing the decision of the Supreme ( ourt of Nova Scotia. 
CWynne. .1.. dissenting, that part one of this Act applies to all railways 
constructed under provincial statutes and is not exclusive of those men­
tioned in part two: that a company incorporated by an Act of the legis­
lature as a mining company, with power "to construct and make such 
railroads and branch tracks as might lie necessary for the transportation 
of coals from the mines to the place of shipment, and all other business 
necessary and usually performed on railroads," and with other powers 
connected with the working of mines "and operation of railways,” and 
empowered by another Act (411 Viet. c. 4A. N.S.i to hold and work the 
railway for general traffic, and the conveyance of passengers and freight 
for hire, as well as for all purposes and operations connected with said
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mines in accordance with and subject to tin» provisions of part second of 
c. 53, R.S.X.S. (ôtli Svr.1. entitled "Of Railways.” is a railway company 
within the meaning of the Act : and that the reference in 411 Viet. e. 145. 
s. 1, to part two, does not prevent said railway from coining under the 
operation of the lirst part of the Act.

International Coal Co. v. Cape Breton. 22 Can. S.C.IJ. 305.

MUNICIPAL ASSESSMENT ok STREET RAILWAY—REPAIR OK ROADWAY—Lo< AI.
Ilf PROVE M KXTH.

A street railway company in Toronto was to lie assessed in respect of 
repairs to the roadway traversed by tin- railway, as for local improvements, 
which, hy the Municipal Act. constitute u lien upon the property assessed, 
hut not a personal liability upon owners or occupiers after they have 
ceased to he such:—Held, that after the termination of its franchise, the 
company was not liable for these rates.

Toronto v. Toronto Street By. Co., 23 fan. S.C.Ii. I US.

Taxation ok iioiisk cars,
Bv a by law of the city of Montreal a tax of $2.50 was imposed upon 

each working horse in the city. By s. 10 of the appellant's charter it is 
stipulated that each ear employed hy the company shall lie licensed and 
numliered. etc., for which the company shall pay “over and above all other 
taxes the sum of $20 for each two-horse ear, and $10 for each one-horse 
car”:—Held, allirming the judgment of the Court lie low, that the company 
was liable for the tax of $2.50 on each and every one of its horses. 2 Que. 
Q. B. 301 a Ilirincd.

Montreal Street By. Co. v. Montreal, 23 Can. S.C.B. 250.

Tax on hvsixkss incuiuno railway.
The statute. 20 Viet. c. 57 (Can.), consolidating and amending the Acts 

and Ordinances incorporating the city of Qucliec, by subs. 4 of *. 21. au 
thorizes the making of by laws to impose taxes on persons exercising certain 
callings, “and generally on all trades, manufactories, occupations, business, 
arts, professions or means of profit, livelihood or gain, whether hereinlie- 
fore enumerated or not. which now or may hereafter Ih» carried on. exercised 
or in operation in the city; and all persons by whom the same are or may 
lie carried on, exercised or put in operation therein, either on their own 
account or ns agents for others; and on the premises wherein or whereon 
the same are or may la* carried on, exercised or put in operation”:—Held, 
that the general words of the statute «pioted are sutliciently comprebensh e 
to authorize the imposition of a business tax upon railway companies; and, 
further, that the power thus conferred might he validly exercised hy the 
passing of a by-law to impose the tax in the same general terms as those 
expressed in the statute:—Held, per Strong. C..Î.. that where taxes have 
lieen paid to a municipal corporation voluntarily and with knowledge of the 
state of the law and the circumstances under which the tax was imposed, 
no action can lie to recover the money so paid from the municipality. 
I Judgment of the Court of Queen’s Bench. 8 Que. Q.B. 2411. allirnusl.)

Can. Vac. Ity. Co. v. Queliec, 30 Can. S.C.B. 73.

School taxer—F.xkmpt 10\ krom iivxmtpai. rater.
By-law No. 14S of the city of Winnipeg, passed in 1881. exempted for 

ever Hie C.V.R. Co. from “all municipal taxes, rates and levies ami asses- 
incuts of every nature and kind’*:—Held, reversing the judgment of the 
Court of Queen's Bench. 12 Man. L.R. 581, 1000 C.A. Dig. 320. that the • 
cnipt ion included school taxes. The by-law also provided for the issue
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of debentures to the company. and by an Act of the Legislature.
40 & 47 Viet. c. (14. it u provided that by-law 14S authorizing the
i*Mie of debentures granting by way of bonus to the C. V.K. to. the 
sum of $200,000 in considération of certain undertakings on the part 
• if the said company; and by-law lftfi amending by-law No. 14S and ex­
tending the time for the completion of the undertaking . . . be
and the same are hereby declared legal, binding and valid. . . . :—
Held, that, notwithstanding the description of the by-law in the Act was 
eon lined to the portion relating to the issue of debentures, the whole by-law. 
including the exemption front taxation, was validated. 12 Man. L.R. 
581. reversed.

Can. Vac. Ry. Co. v. Winnipeg. 30 Can. S.C.R. 558.
| Considered in Balgonie Vrot. School v. Can. Vac. Ry. Co., 5 Terr. L.R. 

132; diseussed in Re Toronto ScIuhiI Board & Toronto. 2 O.L.K. 727; 
distinguished in Pringle v. Stratford, 20 O.L.K. 24(1 ; followed in North 
Cypress v. Can. Vac. Ry. Co.. 3.1 Can. S.C.R. 550; referred to in Toronto 
School Board v. Toronto, 4 O.L.R. 408.]
l AKMmoXS OF MOBTGAOKK—RAILWAY BONDS SI* VKKII BY MOBTtiAGE.

The whole of an estate of a deceased person, liable to la* assessed in the 
city of St. John, may be rated in the names of the resident trustees, 
under 52 Viet. c. 27, s. 135. though one of the three trustees in whom it 
is vested is resident abroad. Railway bonds, secured by a mortgage, are 
not mortgages within the meaning of s. 121, os amended by 03 Viet. c. 
43. and are not exempt from taxation.

The King v. Sharp ; Kx parte U‘win, 35 X.B.R. 470.

Income assessment—Dividends on shakes in Ottawa Ki.kctbic Ry. Co. 
—Agreements between company and city corpobation—Exemp­
tions.

By an agreement dated the 28th June. 1803, between the corporation 
of the city of Ottawa and the two companies which were amalgamated 
under the name of the Ottawa Electric Railway Company, by statutes 
which continued the agreement, it was provided, inter alia, that “the cor­
poration shall grant to the said companies exemption from taxation and 
all other municipal rates . . . on the income of the companies earned
from the working of the said railway”:—Held, that the plaintiff's income 
from dividends upon shares of the capital stock of the Ottawa Electric 
Ry. Co. was not, by reason of the agreement in part above recited, nor bv 
reason of an earlier agreement, exempt from municipal taxation :—Held, 
also, that the Ottawa Electric Ry. Co. is not a company which would, but 
for the agreements mentioned, be liable to be assessed for income under 
the provisions of the Assessment Act. 1 !MI4 ; and, therefore, s. 5, subs. 
17, does not apply to exempt dividends or income from the stock. The 
Assessment Act does not confer upon the shareholders of a company which 
is not liable to income assessment, but is liable to business assessment, 
an exemption from assessment upon their dividends from stock in the 
company, except as contained in s. 10, subs. 7.

Goodwin v. Ottawa, 12 O.L.R. 23(1.
fl^eave to appeal refused, 12 O.L.R. 003.]

Book debts—Railway bonds—Mortgages.
Book debts are assessable in the city of St. John, under s. 121 of 52 

Viet. e. 27, as amended by 03 Viet. c. 43. Railway 1 Kinds secured by a 
mortgage are not exempt under the said Acts.

The King v. Sharp; Ex parte Turnbull, 35 N.B.R. 477.
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Il FA'18 ION OF VALUATION BOLL—ART. 74«.\, M.C.
The terms of Art. 74($a. Munivi|»al Code, so fur as regards the revision 

of the valuation roll “in the months of June or July,” are directory only, 
and the municipal council charged hy law with the duty of revision is not 
divested of authority to make such revision where the time specified in 
the article has expired before the duty has been performed.

("an. Vac. Hy. Co. v. Allan. 10 Que. S.C. 57 (Curran, J.),
Annkksment of railway—“Lands.”

Tbe buildings of a railway company are assessable under s. 0 of the Or­
dinance respecting the assessment of railways, the word “lands” therein 
being properly interpreted as including the building. The assessment must 
prima facie be taken as being correct in amount. [Can. Vac. Hy. Co. >. 
.Macleod School District ( 1001 I. 5 Terr. L.H. 187. followed.|

Can. Northern Hy. Co. v. Omcmce School District, li Terr. L.H. *281.
C.V.H. Lands—Exemption from taxation—Salk Proper authority to

Lands vested in the Canadian Pacific Hy. Co. subject to a provision 
that the same should, “until they are sold or occupied, lie free from taxa­
tion for ‘20 years,” were by tbe company agreed to be sold and conveyed 
to tbe appellants as trustees, who were to sell them, accounting for an 
interest in the proceeds to the company. At the date of the assessment 
of the lands, the consideration owing by the trustees to the company had 
been paid:—Held, that the lands lnid ceased to be exempt from taxation. 
Held, also, Wet more and McGuire. JJ.. dissenting, that, in view of the 
Ordinances relating to municipalities and to schools, the lands being situ­
ated partly within and partly without the municipality, the school district 
was authorized to assess and need not make a demand upon the munici­
pality to do so.

Angus v. School Trustees of Calgary, 1 Terr. L.H. 111.

Exemitionh from taxation—Land subnidikr of the Canadian Pacific 
Hailway—Kxtknnion of boundaries of Manitoba.

The land subsidy of tbe Canadian Pacific Hy. Co. authorized by 44 Viet, 
r. 1 ( D), is not a grant in praesenti and, consequently, the period of 
twenty years of exemption from taxation of such lands provided by s. 1(1 
of the contract for the construction of the Canadian Pacific Hy. begins 
from the date of the actual issue of letters patent of grant from the Crown, 
from time to time, after they have been earned, selected, surveyed, allotted 
and accepted by the Canadian Pacific Hy. Co. The exemption was from 
taxation “by the Dominion, or any Province hereafter to la* established or 
any municipal corporation therein”:—Held, that when, in 1881, a i
of the North-West Territories in which this exemption attached was added 
to Manitoba the latter was a Province “thereafter established” and such 
added territory continued to la* subject to the said exemption from taxa­
tion. The limitations in respect of legislation affecting the territory so 
added to Manitoba, by virtue of the Dominion Act, 44 Viet. c. 14, upon the 
terms and conditions assented to by the Manitoban Acts, 44 Viet. ( 3rd 
Sess.l, cc. 1, (1, are constitutional limitations of the powers of the Leg­
islature of Manitoba in respect of such added territory and embrace the 
previous legislation of the Parliament of Canada relating to the Canadian 
Pacific Hy. and the land subsidy in aid of its construction. Taxation of 
any kind attempted to be laid upon any part of such land subsidy by the 
North-West Council, the North-West Legislative Assembly, or any mu­
nicipal or school corporation therein is Dominion taxation within the 

Can. Hy. L. Dig.—3.
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meaning of the sixteenth danse of tile Canadian Pacific Ry. contract pro­
viding for exemption from taxation. Per Taschereau, C.J.:—The ea-e 
of the Springdale School District, iih the whole cause of action arose in 
the North-West Territories, the Court of King’s Bench for Manitoba had 
no jurisdiction to entertain the action or to render the judgment appealed 
from in that case and such want of jurisdiction could not lie waived. 
Appeals by North Cypress and Argyll dismissed: appeal by the C.P.R. 
allowed; judgment of the King’s B> li of Manitoba, 14 Man. L.R. 382, 
varied accordingly.

North Cypress v. Can. Pae. By. Co.. 35 Can. S.C.l*. 550.
| Referred to in Toronto v. (Iraml Trunk Ry. Co., 37 Can. S.C.R. 236.1

‘•Roi.i.ing stock. plant, ami apit iaxvkh”—( onstrit tio.n of statute— 
Kjindem generis.

The Act 2 Kdw. VII. c. 31, s. 1, amending s. 18 of the Assessment Act. 
R.S.O. ISftT. c. 224. provides by subs. 3 for the assessment as “land” of 
“the rails, ties, poles, wires, gas and other pipes, mains, conduits, sub­
structures and superstructures” of companies of the kind referred to in 
the section,—"upon the streets, roads, highways, lanes and other public 
places of the municipality,”—and by subs. 4. that “save as aforesaid, 
rolling stock, plant and appliances” of such companies, "shall not lie ‘land’ 
within the meaning of the Assessment Act. and shall not be assessable”: 
—Held, that upon the proper construction, this means that the rolling 
stock, rolling plant, and rolling appliances of such companies, which is 
found and used on the streets, etc., shall not by reason merely of the wide 
words “substructures and superstructures” in subs. 3, be liable to assess­
ment as "land” save as mentioned in subs. 3. There is no intention to 
exempt the companies in question from assessment in respect of such of 
their plant and appliances, as is otherwise "land” within subs, ft of s. 2 
of the Assessment Act. but is not on the street. etc. Held. also, that the 
lamps, hangers and transformers of an electric light company, though 
easily transferable from one place to another, were "superstructures” upon 
the street within the meaning of subs. 3.

Re Assessment Appeals. Toronto Ry. Co. et al.. 6 O.L.R. 187 (C.A.).

Valuation of property—Electric companies—Rails, poles and wires 
—Wards—Franchise—Going concern—Integral part of whole.

The Act 1 Kdw. VII. e. 2ft, s. 2 (Out.) has made no difference in the 
mode of valuing for assessment purposes the rails, poles, wires and other 
plant of electric companies erected or placed upon the highways of inunici 
palities, which was held to be proper by the decision in Re Bell Telephone 
( M. Amnbment (ISftS). 25 A.R. (Out) SA 1.

Re Toronto Klee. Light Co. Assessment, 3 O.L.R. 620 (C.A.).
| Distinguished in International Bridge Co., 12 O.L.R. 314.]

Exemptions—Railway—By-law of municipality—Commutation—
School rates.

A city council in 18ft7 passed a by-law providing that a certain annual 
sum should be accepted from a railway company for 15 years “by way 
of commutation and in lieu of all and every municipal rate or rates and 
assessment,” in respect of certain lands owned by the railway company. 
This by-law was passed under the authority of a special Act respecting tin- 
railway company, 48 Viet. c. 65 (0.), s. 3 of which provided that it should 
be lawful for the corporation of any municipality through which any line 
of the railway had been constructed to exempt the company and its prop­
erty within such municipality, in whole or in part, from municipal as-
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M-ssmcnt or taxation, or to agree to a certain Mini (h-v aiiiiiim or otlierw i*r 
in gro»* or Iiv way of coiiiiiiiitMtion or com position for payment of all 
wiunicipal rates. By a *uliN»«|iient general enact nient, ôfi Viet. r. HO. s. 4 
((>.), it wai declared that no municipal by-law thereafter passed for ex­
empt ing any portion of the rateable property of a municipality front taxa 
tion, in whole or in part. -Imiild In* held or coiiHtrued to exempt Mich prop 
erty from school rate*. The general Act did not by express words repeal 
the special Act :—Held, that it did not effect u repeal by mvc**ury inipli 
cation—genera lia -pevialihii*» non dcrogant : - Held. also, that there was 
nothing to shew that the mhii which the railway company were to pay was 
not more than the school taxes which they would la* liable to pax if thex 
were not entitled to any exemption.

Way v. St. Thomas. 12 O.L.H. 2.18.

SmiAI. RATE Box I'M TO RAILWAY.

By a by-law passed under the provision* of ss. .1811. <1114. tl'.Ml of the Mu­
nicipal Act, K.S.tl. 18117, c. 22.1, a township corporation was authorized 
to raise a sum by issuing délient lire*. to In» met by s|M»eial rate, to provide 
a bonus in aid of a railway company, payable upon its compliance with 
certain conditions, no time for compliance Iteing limited. The debenture* 
were duly executed, but remained unissued in the possession and under the 
control of the municipality:—Held, that until the sale or negotiation of 
the delN»ntures, there was no debt on the part of the township, and that 
the sjteeial rate was not leviable, though the time lixed for payment of 
some of the deism!tires had passed, .lodgment of Meredith, J.. 32 U.B. 
136, reversed.

Bogart v. King. 1 O.L.H. 41MI (t.A.i.

Vamtvrk laxii—Validation—Art. î»42a, M.C.
The <\1\ Hy. Co. had anpiired more than 2<H) arpents of land for rail­

way purposes, hut. changing it* intention, let it as a farm by an annual 
lease, with the condition that it should only In» used for past tirage, for 
which it was entirely im*uited. 'Hie company hail also prepared a plan 
for dividing the land into lots, and had taken steps to have it a 
by the corporation and the tlovernment, and a cadastre made. It even 
gave notice of its sale in lots. For assessment purposes the laud had Itoeii 
appraised at its real value, and the company petitioned the corporation 
to reduce the valuation, 'litis having b»»eii refused, the company appealed 
to the Circuit Court, claiming that the land should In» va I mil according 
to its value for agricultural purposes only:—Held, that the pro|N»itv 
should lie estimated at its real value, and not according to any value it 
might posses* for agricultural pur|mscs alone.

Van. I*ac. Hy. Co. v. Verdun. 20 Que. N.C. 104 (Cir. Vt.l.

KXPHE88 COMPANY-—PROVINCIAL TAX—MlNKII'AL Ht HINK8H TAX.

S. 3 of the Corporations Taxation Act provides that every express com 
pany doing an express business shall pay a tax to the province; and s. 
18 provides that, where a company pay the tax. no similar tax shall be 
imposed or collected by any municipality in the province:— Held, that 
a business tax imposed by a city corporation in res|s»ct of the premises 
occupied by an express company in the city, under the Assessment Art, 
83 6 64 Viet. c. 36, s. 2, was a "similar tax” to that imposed by the prov 
inoe, which had lieen paid by the express company, and was, therefore, il­
legal and void. The Assessment Act and the Corporations Taxation Act

41
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having been assented to on tin* 8111111* day, it was intended that a. 18 of the 
Inter Act should govern and exclude the tux imposable under the earlier. 

Dominion Express Co. v. Brandon, 1.1 W.L.U. 20 (Man.),

Bl SIXKNN TAX—KXVHKNN COMPANY.

Dominion Express (jo. v. Town of Niagara, hi O.L.R. 78.

Stkkbt kaii.way—Special triviikues—Assessment non.—Description

OF PROPERTY.
A municipal corporation which, under authority of a special Act, grants 

to a street railway company, in consideration of the annual payment of 
a percentage of its profits, the ge of establishing its right of way.
and erecting pedes and other necessary constructions on the streets and 
elsewhere in the municipality, is nut thereby deprived of its power to tax 
such constructions, etc., under the general powers given to it by its charter. 
A waiver in writing by a ratepayer of the prescription against collecting 
his taxes is valid and prevents the time from running.

Montreal v. Montreal Street Ry. Co., 3.1 Due. S.C. 3*21 (Ct. Rev.).

Railway—Assessment on iiiii.dinus—'“Lands”—Valuation of build-

He Can. Northern Ry. C'o. and Omemee School District, 4 W.L.R. .147 
(Terr.).
Property purchased by railway company for rioiit of way, hut not

I'SEL AH MUCH ASSESSMENT AS OF LANDS OF PRIVATE OWNERS.
Re Edmonton and Cuti. l’ae. Ry. Co.. ($ W.L.R. 78(1 (Alta.).

School taxes—Exemption—Canadian Pacific Ry. Co.—Lands in 24-
M II.E IIEI.T lilt ANTED TO COMPANY.

Re Spruce Vale School District. No. 20D. and Can. Pile. Ry. Co., <i W.L.R.
.126 ( N.W.T.).

Lease from municipal corporation- Usual covenants - Taxes.
Re Can. Par. Ry. Co. and Toronto, 5 O.L.R. 71 (C.A.).

Exemption from taxation Branch lines—“Superstructure”—Valve

of ROUXnilOl SES, FRK10I1T SHEDS, AND OTHER HVII.IHXUS.
Clause hi (relating to exemption from taxation) of the agreement be­

tween the Canadian Pacifie Ry. Co. and the Government of Camilla, as 
embodied in the Aft, 44 Viet. (1881). c. 1, provides that “The Canadian 
Pacific Railway Company, and all stations and station grounds, workshops, 
buildings, yards, and other property, rolling stock, and appurtenances re 
qui red and used for the construction and working thereof, and the capital 
stock of the company, shall be forever free from taxation by the Domin 
ion. or by any Province hereafter to be established, or by any municipal 
corporation therein: and the lands of the company in the North-West Ter 
ritorics, until they are either sold or occupied, shall also be free from such 
taxation for 20 years after the grant thereof from the Crown.” Clause 14 
of the same agreement also provides that “the company shall have the 
right, from time to time, to lay out. construct, equip, maintain, and work, 
branch lines of railway from any point or points along their main line of 
railway to any point or points within the territory of the Dominion”:— 
Held, that clause HI of the agreement is not applicable to the Crow’s Nest 
Pass Ry., lint is applicable only to the main line of the Canadian Pacific 
Ry. Co. and to such branches thereof as the company was authorized by 
clause 14 of the agreement to construct from points ou the main line, and
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does not extend to other distinct lines of railway which the company may 
have liven subsequently authorized to construct. 1'nder the Ordinance 
re-pccting the assessment of Railways. Con. Ortl. 18!)8, c. 71, s. 3, the 
roundhouses, station, or office buildings, section houses, employee’s dwell­
ings, freight sheds, and other buildings of like nature belonging to a rail­
way company and situated upon it, are not included in the term "super­
structure,” but may he assessed separately as personal property under 
the Municipal Ordinance. Such buildings should not la* valued as part of 
the railway as a going concern, and as having a special value as such, but 
merely at what they are worth separate and distinct from other portions of 
the railway. When only two and a half stalls of a roundhouse were sit­
uated within the municipality, and the roundhouse was shewn to be worth 
SHOO a stall, the assessment was fixed at $2,200.

Re ('an. Pac. lly. Co. and Macleod, 2 Can. Ry. Cas. 203, â Terr. L.R. 102.
|Followed in (iraml Trunk Pacific Ry. Co. v. City of Calgary, 21 Can 

Ry. Cas. 200, f.à Can. S.C.R. 104. 3(1 1XL.R. f.38.]

Taxation by School Distiuct—Vmwti ntkii land sk.t apart—Kxemption
FROM TAXATION.

Crown lands which have been set apart for the land grant of the C.P.R. 
Co., and earned bv that company as part of its land grant under the sclied 
ule to 44 Viet. (1881 ), c. 1. "An Act respecting the Canadian Pacific Rail 
way.” but which have never been sold or occupied by the company, arc ex 
empt from taxation liv School Districts in the Territories by virtue of s. 10 
of the Schedule. Per Richardson, J.:—On the ground that a School Di- 
trict is a “municipal corporation.” Per Wetmore, .1.:—On the grouml 
that the Territorial l.egislative Assembly—and consequently a Territorial 
School District—acts merely by authority delegated by the Dominion 
Parliament, and. therefore, that taxation by a Territorial School District 
is taxation “by the Dominion.” Per MeOuire, J.:—On the ground that the 
Territorial School Ordinance exempts from taxation lands held by Her 
Majesty, and does not authorize the taxation of any interest therein, and 
that as to the lands in question the company is at best in the position of 
purchasers who had paid their purchase money, but had not yet actually 
received a conveyance, and, until conveyed, the lands are held by Her Ma 
jest y. Semble, per Wetmore, .1. :—Territorial School Districts are not 
"municipal corporations.” Semble, per Met luire, J. :—Taxation by a 
School District is not taxation "by the Dominion,” which latter means tax­
ation direct by the Dominion. A School District is not a "municipal cor­
poration.” The cllect of the Act was not to make ipso facto a grant to the 
company, nor to operate as a grant to the company as each 20 miles of rail­
way was completed, but to entitle the company as each 20 miles was com­
pleted to ask for and receive a grant of the land subsidy applicable thereto. 
Construction of statutes discussed.

Ralgonie Protestant Public School District v. Can. Pac. Ry. Co.. 2 Can. 
Ry. Cas. 214, 5 Terr. L.R. 123.

[ Referred to in North Cypress v. Can. Pac. Ry. Co., 14 Man. L.R. 400, f> 
Terr. L.R. 573.]

Kxemption—Superstructures—Buildixiis.

An agreement between a city and a railway company which also con­
ducted un electric lighting plant exempting from certain taxes "the tracks, 
right of way, wires, rolling stock, and all su|>crstnurtures and substruc­
tures and all the properties of the railway company*’ dose not entitle the
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company to an exemption from taxes on its buildings. mavliinery, poles 
and wires used in connection with its lighting plant.

He Sandwich, Windsor & Amhersthurg Ry. Co. and Windsor, .*1 D.LIt. 
43, 3 O.W.N. 675.
KXKMPTIOXB—Ul HIXKhS TANKS.

Vnder the Assessment Act, 4 Kdw. VII. (Ont.I, 1004. e. 23. s. 226, pro­
viding that the Act shall not affect the terms of any agreement made with 
a municipality, a railway company is exempt from the ordinary business 
tax under an agreement with the city exempting its property from all 
tuxes other tlian school rates.

He Sandwich. Windsor & Amhersthurg Ry. Co. and Windsor, 3 D.L.R. 
43. 3 O.W.N. 575.

AshKNSMKXT ami AIM1IKTIOXMKNT OK RAHWAY PMI’KKTY.

The assessment of the real property of a steam railway company does 
not become fixed for the next following four years, under s. 46 of the On­
tario Assessment Act, 1004, upon the mere formal receipt by the clerk of 
the municipality of the company's annual statement of such property, and 
the transmission to the company of a notice of the amount of the assess­
ment thereof, such amount being the same as the amount of the previous 
year; the only assessment which remains so fixed is an actual assessment 
after inspection ami valuation.

He Nteelton and Can. Pae. Ry. Co., 3 D.L.R. 402. 3 O.W.N. 1100.

StBKKT RAILWAY TAXER.
A city by-law relating to the taxation of an electric street railway com­

pany, which provided that the company should keep and maintain within 
the city limits all of its engines, machinery, power houses and shops, will 
not prevent the company importing, for the operation of its plant, electric­
ity generated at a point beyond the city limits.

Winnipeg Klee. Ry. Co. v. Winnipeg, 4 D.L.R. 116. (1012] A.C. 355.

KxkmiTioxs—Railway property.
The exemption privilege given to railways under s. 14. c. 40. R.S.S. 1000, 

providing that the railway and the land comprised in tlit» right-of-way. 
station grounds, yards ami terminals, and all buildings, structures and 
personal property used for the purposes of the operation of a railway shall 
l*e free and exempt from taxation. does not apply to arrears of taxes which 
were a charge on the land in question before it was purchased by the rail 
way company, nor to assessments for local improvements made on the land. 
The exemption privilege given by s. 14, c. 40. R.S.S. 1000, to railway com 
panics may be claimed by a railway company on land having a maximum 
area of one mile in length by 500 feet in width, which amount of land they 
are allowed to expropriate under s. 177 of the Railway Act 1006. for sta 
lions, depots, yards and other structures for the accommodation of trallie. 
even though the land in question i# not actually used or immediately 
needed for railway purposes, and whether the land had been obtained by 
expropriation proceeding* or by voluntary sale or otherwise; and to exempt 
a further area the railway must shew that the additional land is neees 
sary for the purposes set out in s. 177 of the Railway Act. A railway 
company is not entitled, under the statute R.S.S. 1600, e. 40, to an exemp­
tion from taxation on land in excess of the area they are allowed to ex 
propriété under subs, (a) of s. 177 of the Railway Act giving them the 
right to take for right of way land 100 feet in width, and under suhs. (In 
giving them the right to take for stations, yards and other structures for
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accommodation of traffic an area one mile in length by .">00 feet in breadth, 
including the width of the right-of-way. unless they shew that the uddi 
tionul area is necessary for the purposes set out in subs, (b) ; such ueees 
oily will be presumed if the additional arcu was obtained by permission of 
the Hoard, as provided in s. I7H of the Act, but not otherwise.

Prince Albert v. C'ait. Northern l!y. Co. (Sask.». 10 D.I..II. 121. 15 Can. 
Ry. ( as. 87.

EXEMPTION UNTIL LAN IIS •soil»”— EXEMPTION FO» 20 Y F. A KS A F IT.lt "i.IUN I
from Crown.”

Certain lands granted to a railway company were exempted from tax­
ation “until they are either sold or occupied, ‘for 20 years’ after the grant 
thereof from the Crown": Held. (1) That the word "sold” involved a com­
pleted sale; and (21 that the proper meaning of the expression “grant from 
the Crown” was a conveyance by letters patent under the (ireat Seal. and. 
therefore, that in the ease of lands not sold or occupied the period of exemp­
tion from taxation ran from the date of the letters patent conveying the 
lands to the railway company.

The Minister of Public Works of the Province of Alberta v. Can. Pae. 
lly. Co.; The King v. Can. Pae. Ky. Co. (1911), 27 Times L.R. 234 (P.C.).

Kkvisiox of asskhsmk.ntk.

lly 52 Viet. e. 37, s. 2, amending the Supreme and Exchequer Courts Act, 
an appeal lies in certain cases to the Supreme Court of Canada from 
courts "of last resort created tinder provincial legislation to adjudicate 
concerning the assessment of property for provincial or municipal pur­
poses, in eases where the person or persons presiding over such Court is or 
are appointed by provincial or municipal authority.” By the Ontario Act, 
55 Viet. c. 48, as amended by 58 Viet. c. 47, an appeal lies from rulings 
of Municipal Courts of revision in matters of assessment to the County 
Court .fudges of the County Court district where the property has been 
assessed. On an ap|a>al from the decision of the County Court Judges un­
der the Ontario statutes;—Held. King. .1.. dissenting, that if the County 
Court Judges constituted a "Court of List Resort” within the meaning of 
52 Viet. c. 31, s. 2. the persons presiding over such court were not ap­
pointed by provincial or municipal authority, and the appeal was not au­
thorized by the said Act ;—Held, per (Jwyiine, J., that as no binding effect 
is given to the decision of the County Court Judges, under the Ontario 
Acta cited, the Court appealed from was not a “Court of Last Resort” with­
in the meaning of 52 Viet. c. 37. s. 2. Quaere.—Is the decision of the 
County Court Judges a “Until judgment" within the meaning of 52 Viet, 
c. 37. ». 2!

Toronto v. Toronto Ry. Co., 27 Can. S.C.R. (140.
| Leave to appeal to Privy Council refused.]

Action for municipal and school tanks—Jurisdiction—Declinatory

KXCKPTION.

In a suit in the Superior Court, claiming municipal taxes to an amount 
exceeding $100, accompanied with a demand for school taxes, a declinatory 
exception asking the dismissal of that portion of the demand which is for 
school taxes, on the ground that the Circuit Court has exclusive jurisdic­
tion, will lie maintained, notwithstanding Art. 170 C.C.P., it living impossi­
ble in such a case to transmit the whole record to the Circuit Court.

Dud a well v. Quebec Central Ry. Co., 19 Que. S.C. 116 (White, J.).
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Tax sale—Ixjvnctiox—Appeal to Cm kt ok Revihion—Estoppel.
An injunction may be grunted t<i rest min » tux sale. It is not necessary 

Unit exemption from taxation should he raised before tho Court of Revi­
sion. and a party, wrongfully assessed by reason of exemption, is not es­
topped by appealing to the Court of Revision.

Can. Pac. Ry. Co. v. Calgary, 1 Terr. h.R. 07.

In.iv.MTiox—Levy of imjxial tax by mi nk ipai ity.
A party who brings an action against a municipality for a declaration 

that In* is not liable for a tax imposed upon him, and for an injunction to 
restrain the attempted levy of such tax. is not entitled to an interim in­
junction to restrain such levy, as he has another adequate remedy, namely, 
to pay the tax under protest and sue to recover it back.

Dominion Express Co. v. Brandon, lit Man. I..R. 2.17, 20 Man. L.R. .‘104.

Appeal—(.k.neral plax of ahskshmext Laxii am» buildixgh.
Under ordinary circumstance» it is incumbent upon an appellant who 

complains that he is assessed too high to shew that the property is not 
worth the amount for which he is assessed, hut where, although this is 
not shewn, it appears that under the general scheme of assessment, lands of 
a r description are assessed generally at a certain fixed sum per
acre, and that the appellants' lands of that description, which are of no 
greater value either by reason of their situation or otherwise, are assessed 
at a larger amount, the assessment should lie reduced to accord with the 
general scheme of assessment. A school district assessor assessed certain of 
the appellants’ lands at $800. and the dwelling houses thereon at $2,000:— 
Held, that the assessment should stand, although the more correct course 
would have been to assess the whole as “land,” and place a single value 
upon both soil and buildings as “land.”

Re Can. Vac. Ry. Co. and Macleod Public School District, 2 ('an. Ry. Cas. 
210. 5 Terr. L.R. 187.

(Approved in Can. Nor. Ry. Co. v. Oinenice School Diet., 0 Terr. L.R. 282. 
4 W.L.R. .147.1

Taxes—Chowx ghaxt—Railway hridgk across river.
A railway bridge constructed across a river in pursuance of a Crown 

grant is a “structure on railway land” within the meaning of subs. 3 of s. 
47 of the Assessment Act. R.S.O. 1014, c. 105, exempting same from assess 
ment by the township municipality. The ownership of the Crown in the 
soil ami freehold of the bed of a river and of the islands therein extends 
usque ail cieluni. and a grunt by the Crown of the right to construct and 
maintain a railway bridge across such river carries with it the ownership 
of so much of the soil as is occupied by the superstructure as well as bv 
the piers.

Re Ottawa & New York Ry. Co. v. Cornwall. 20 Can. Ry. Cas. 01, 34 
O.L.R. 55.

Exemptiox- -Bridge—Crown grant—Ontario Assessment Act.
An international bridge constructed across the St. Ijawrenee river at 

Cornwall, under the authority of the Parliament of Canada, and supported 
by piers resting on Crown soil, used for the operation of trains is exempt 
from assessment and tuxes under the Ontario Assessment Act, R.S.O. 1014, 
c. 105. s. 47 ( 3 i.

Cornwall v. Ottawa & New York Ry. Co., 20 Can. Ry. Cas. 00. 52 Can.
8.C.R. 466.

[Affirmed in 20 Can. Ry. Cas. 435, [1017J A.C. 300, 35 D.L.R. 408.
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Municipal taxation—Railway hbumik—“Railway lands"—Oxtakio As- 
8KS8MKNT Act.

The words, “on railway lands," in R.8.O. 1914. e. 195 s. 47 (3) (the As­
sessment Act), exempting certain structures and other property “on rail­
way lands’* from municipal assessment, include all lands in the lawful use 
ami occupation of a railway company, exclusively for railway purposes, or 
incidental thereto, without reference to the title under which they may lie 
held. [Cornwall v. Ottawa 4 New York Ry. Co., .*10 D.L.R. tH14, 52 Can. 
S.C.R. 400, allirmed.]

Cornwall v. Ottawa 4 New York I’y. Co., 20 Can. l’y. Cas. 435, [11117] 
A.C. 3011, 35 D.L.R. 498.

A88KSS.MK.Nr OF OWNIK OF I..XNI»—OCCUPANT—VlRCIIANKIL

A purchaser of Crown lands entitled to possession thereof, the title re­
maining in the Crown until completion of payment, is assessable as the 
equitable owner and occupant of the land. |Southern Alta. Land Co. v. 
McLean, 20 D.L.R. 403, 53 Can. S.C.R. 131; Smith v. Vermilion Hills, 20 
D.L.R. 114. 40 Can. S.C.R. 603, allirmed in 30 D.L.R. 83, [11114») 2 A C. 300, 
followed.]

< Ira ml Trunk Vacille Ry. Co. v. Calgary, 21 Can. Ry. Cas. 200, 33 Can. 
S.C.R. 104. 30 D.L.R. 338.

ASSKSS M K XT OF KAIL W A Y 8—“Svi'KRSTMl TTUKK."

The “superstructure” of a railway, within the meaning of an nsses-- 
mcnt statute (Con. Old. X.W.T. 1808, c. 71, s. 3). includes that which con­
stitutes the line of railway, such as the ties, rails, bridges, culverts, plat­
forms, etc., but not the buildings thereon. [Re C.V.R. and Ma deoil, 3 
Terr. L.R. 102. 2 Can. Ry. Cas. 203, followed.]

Grand Trunk Vacille Ry. Co. v. Calgary, 21 Can. Ry. Cas. 200, 55 Can. 
S.C.R. 104. 30 D.L.R. 538.

Express and ti lkpiionk com pan iks—“Financial institutions.”
Neither an express nor a telegraph company can be classed as “a bank, 

loan company or linancin! institution" within the meaning of s. 302 (2) of 
the Towns Act (Nask.f, providing the mode of their assessment for tnx-

Can. Northern F\press Co. v. Rosthern ; Can. Northern Telegraph Co. v. 
Rost hern. 23 D.L.R. 04. 8 Sask. L.R. 283, 8 NV.R. 1181, 31 NV.L.R. 808.

Kxkmption—Railway vropkkties—What akk Land.
Lands acquired by a railway company for railway purposes, contingent 

upon the approval of the plans by the Minister of Railways, are not, until 
ilclinitcly appropriated as part of the railway and taken from other uses, 
“properties and assets which form part or are used in connection with its 
railway," so as to by exempt from taxation under clause 13 (e), e. 3, B.C. 
statutes llllt). |See annotation 11 D.L.R. 00.]

Can. Northern Vacille Ry. Co. v. New Westminster, 30 D.L.R. 505, 
[10171 A.C. 002.

| Followed in Can. Northern Vacille Ry. Co. v. Kelowna. 44 D.L.R. 315, 3 
W.W.R. 845.

Exemption—Railway properties—What are railway lands.
Lands acquired by the plaintitr railway company cannot lie said to form 

part of the railway, nor can they be classed as lands used in connection 
with the operation of the railway, bo as to be exempt from taxation under 
clause 13 (e), c. 3, B.C. statutes 1910, until plans of these lands have
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Imtii tiled, or submitted for ii|»|irovHl. by the Minister of Railways. |Can. 
Northern Pacifie Hy. Co. v. New Westminster, .‘Ml D.UIl. 50.1. 111117] A.C. 
«H2. followed. Nee also Canadian Nortlivrn Pacific lly. Co. v. V or non. 41 
D.UR. .117.1

Canadian Nortlivrn 1'noilio Hy. Co. Kolownu, 44 D.I..R. .11.1. .‘I W.W.Il. 
H4.1.

Railway i'roi-khty—W nat is Knkxiition i hum taxation—Kviihmi ah

'I lie plaint iIV company having Ivil vviiIonov, ilvlining «ml fixing a right 
of way ho as prima faoio to bring il within tliv oxoinption fixed hy (olauso 
1.1 (v) 0. 1. H.C. StatutoH 10101 tin* ngroomont hotwvon tliv plaint ill" ami 
tho Province of Itritish Columbia. It is im-iimhont upon a oorporation 
seeking to tax a portion of siiolt right of-way to ostahlish that sitoli por­
tion. iloolaroil to ho oxoinpt. was in tiso for otlior than railway purposes. 
(Canadian Not thorn Pacific IIv. Co. v. Now Westminster ( 101.lt. 2.1 O.L.K. 
28. 22 B.C.R. 217. (1017) .10 II.UI. .10.1. 110171 At «02: Canadian Nor th­
orn Pacific lly. Co. v. Kelowna. 44 D.UI1. .11.1. ro for rod to.]

Canadian Nortlivrn Pacific lly. Co. v. Vernon. 44 D.UR. .117.

Voluntary paymknt Rkuovmuni; iiai k.
A taxpayer who voluntarily pays taxes without protest, in the absence 

of any attempt to col loot hy distress or throat of distress, cannot recover 
hiiok the amount so paid.

Now York & Ottawa lly. Co. v. Cornwall, 111 Can. l’y. Cas. 40.1. 2« U.UR. 
•122. 1.1 D.UR. 4.13.

Wiiat taxablk—Intkhxatioxai. hkiin.k.
That portion of an intornational bridge lying within tho Province ot 

Ontario is »uhjcct to taxation as real property under s. 2. subs. 7 (d 1 of 
o. 2.1 of the Assessment Act. 4 Kdw. N il. (Out.), H.iS.O. 1014, c. 10fi, 
declaring that real | roperty shall inolmle “all buildings, or any part of 
ci.y building, and all structures.” | llelleville A Prince lid ward Bridge 
Co. v. Ameliashiirg, 1.1 O.UIl. 174. and Niagara Kalla Suspension Bridge 
t o. v. (lardner, 20 U.t .11. 104, followed.|

New York A Ottawa lly. Co. v. Cornwall. Itl Can. lly. Cas. 403, 20 O.L.U. 
•22. 1.1 D.UIl. 4.13.

I| IIIHIIK rtox—Ml NICII'AI. MATTKRH—11KVIKW.

Whether property is subject to taxation is. under ss. 17 (31 and .11 of 
the Ontario Railway and Municipal Board Act, « Kdw. \ II. c. .11. .1 A 4 
Ceo. V. c. 37. R.S.O. 1014. o. ISO. conferring authority on the Railway and 
Municipal Board, a question exclusively within its jurisdiction, which 
cannot be determined by the Courts in the first instance, hut only hy way 
of appeal in the manner pointed out by the Act. The Ontario Railway 
and Municipal Hoard is clothed by ss. 17 (3) and .11 of the Ontario Rail 
way and Municipal Board Act, « Kdw. N il. c. 31, .1 A- 4 (ieo. V. c. 37, R.H.O. 
1014, o. ISO, with exclusive jurisdiction to determine whether or not prop 
ertv is subject to taxation. Apart front any right to bring an action for 
money illegally exacted as and for taxes, the Ontario Courts have no juris­
diction to grant a declaratory judgment or an injunction to restrain the 
enforcement of an assessment, since, under c. 31 of the Ontario Railway and 
Municipal Board Act, 6 Kdw. VII., 3 & 4 tieo. V. c. 37, R.8.O. 1014, c. 180.
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the Haiiiway ami Municipal Hoard lias exclusive jurisdiction oxer «pies 
1 ions portaining to taxation.

Now York X Ottawa lly. < o. v. Cornwall, Hi < an. 11\. t'a». 40.*l. *21» O.LK. 
ô*2*2. IA D.I..U.

I!All XVAY I'HOI'FKTY—<lMARM AhmIKHXHNT AvT -CoNI I l NIXÏ.NKMN Hilt 
KII'H VK.AIIN.

Tin* provisions of s. 45 of tin* Assessment AH. 1 I'.dw. N il. (Ont. 1 o. *2.'l, 
I!.S.o. 11114. o. 1115, declaring that tho amount of an assessment of rail wax 
property under s. 41 of tho Act. as filially made in tho corrected rolls, 
shall stand for tho following four years in respect of property included in 
the assessment, relates only to the amount of the assessment, and not to its 
regularity, or the jurisdiction to make it

New York A Ottawa lly. Co. v. ( ornwall. 10 Can. lly. Cas. 400. ‘20 O.L.II. 
0*2*2. IA D I. II. 4:i:i.

\\ AW.lt TANKS AMI !»l ATFOKMM.
Water tanks and platforms are part of the superstructure of a railway 

and, as such, are not assessable apart from the roadway.
(iraml Trunk Ky. Co. \. 1‘ort Perry, 04 V.L.I. *2:ill.
I Followed in He Can. Vac. lly. Co. and Macleod. *2 Can. lly. Cas. 207.1

TAXATION—F.XKXirriOX —1*1 ANN OF Itll.llT or WAY FlI.ING—SaNVIION IIV

Minihtf.k.
When the plan and hook of reference sanctioned hy the Minister do 

not comply with the llailway Act. if there has been an approval of the 
location of the railway and the grades and curves as shewn on the plan, 
it is siillicicnt for exemption from taxation under the Municipal Act. Sam 
tion by the Minister under s. IS of the Act. establishes a prima facie ca»e 
for definite appropriation and exemption, and the burden is on the munici 
pa I it v to displace such exemption, which may lie done by showing the 
lands still remain in use for the purpose for xvhicli they were previousl\ 
used. When land that is purchased by the company is cleared for certain 
purposes in connection with the operation of the railway, and is left in that 
state until such time should arrive for actual construction, it may Is* 
looked upon as a "definite appropriation" as part of the railway and ex­
empt from taxation. (Can. Northern Vacille lly. Co. v. New Westminster. 
N.C. 002. and Can. Northern Pacific lly. Co. v. Kelowna, 25 B.C.II. 514. 

followed. I
( an. Northern Pacific lly. Co. v. Vernon ; Can. Northern Pacific Hy. Co. 

v. Armstrong. 20 It.C.lt. 221.

i:\I .MntON Haii.wavk— I.OVAI. amhfhkmkxth.
The exemption of railxvay property front all assessments and taxation of 

ever.x nature and kind, as provided by s. IS of the Railway Taxation Act. 
lotto, e. 57. is subject to the limitation of the amending Act, WOO, e. 68 
( ll.N.M. 1U13, c. W:i. s. 18», empowering municipal corporations to asses# 
the real property of railway companies for local improvements, the e.xemp* 
tion, however, extending to a|>ccinl survey charges made under the Special 
Survey Act (It.S.M. W13, c. 182). (Can. Northern lly. Co. v. Winnipeg, 
27 D.LR. 300, 20 Man. Lit. 202, affirmed. |

Can. Northern lly. Co. v. Winnipeg. :»ti D.LII. 222.

Municipal Taxes—Tklrpii one polkh ami wirfn Ii.i.kuai ity of.
Thu munieipal tax imposed hy a village municipality on the telephone
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poles and wires situate in the streets of the village is illegal and cannot be 
recovered.

Pierreville v. Hell Telephone Co., 23 D.L.H. 635.

ASSIGNMENT OF CLAIMS.
See Claims.

Annotation.
Assignment of Judgments. 6 Can. lty. Cas. 479.

AWARD.
See Appeals; Expr ion.

BAGGAGE
Liability for loss of baggage by transfer company, see Carriers of 

<ioods (It) ; Limitation of Liability.

I’ERNOXAI. BAGGAGE—LIABILITY FOB.
The plaint ill" was one of fifty-four Chinamen traveling over the defend­

ants' railway on one ticket purchased on their behalf by an employment 
agent, who received the price of his passage from each of the Chinamen, 
out of the wages earned by him after reaching his destination. The plain 
tiffs’ baggage, consisting of personal effects and liedding, was destroyed 
by the burning of the baggage car. the cause of the fire being unknown :— 
Held, that the contract was with each Chinaman, to carry him and his 
baggage safely, and that the defendants were liable in damages: — Held, 
also, that the defendants having accepted the liedding as personal baggage 
were liable for it as such, and semble, that it would have been held, under 
the circumstances, to lie personal baggage, even without such acceptance.

Chan l)y Chen v. Alberta lty. & Irrigation Co., U Terr. L. 15. 175, 1
W.L.R. S71 (X.W.T.).

I.OSS OF BAGGAGE—HOUSEHOLD EFFECTS. .
( 11 Only the passenger or his assignee can sin» a railway company on 

the implied contract with a passenger to carry safely his personal bag­
gage arising from his g purchased a ticket for his conveyance. (2)
If the action were founded in tort and it was shewn that the goods were 
lost through the defendants’ negligence, the owner of the goods, though he 
was not the passenger, could sue. (3) In the absence of proof of negli­
gence, the passenger can only recover for personal baggage lost, and only 
on clear evidence that such were contained in the missing pieces. (4) In 
the case of a married woman traveling with infant children to join her 
husband, the husband's clothing, household effects and the clothing of 
grown-up daughters cannot be classed as personal baggage.

Callan v. Can. > rn lty., 19 Man. L.lt. 141.

Lohh of vankexgkk’h luggage—Liability ah warehousemen.
The defendants' agent checked the "s luggage in advance and sent

it on by an earlier train than that by which she traveled. The luggage 
arrived at its destination before the plaintiff arrived, and, four hours after 
its arrival, was destroyed by fire:—Held, that, even assuming that there 
was no negligence on the part of the defendants, the interval of four hours 
was not sufficient to change the status of the defendants from carriers 
to warehousemen, when they knew that the plaintiff was coming by another

3
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train on a later day; and the defendant* were liable fur the value of the 
luggage. I IN nton v. (iraml Trunk Ity. Co.. 1ÎS U.C.R. 307. distinguished; 
Vinherg v. G T.R.. 13 A.It. (Out.) nil; I’enton v. G.T.R., ‘28 V.C.R. 370. 
followed.]

Hamel v. (iraml Trunk Ry. Co.. *2 O.W.N. 128(1.

PAHHKNIiKK'S ItAGGAOE—I.OSS.

Macintosh v. Cape Rretuii Ity., 7 IvL.lt. 142 (X.S.),

IN.M'BY I» I'AHHKMlKRs’ HAGGAGK LY1M. AT STATION It XII.KKS Mill REWARD—
Waueiioi semen.

Where pasM-ngers liy railway cheeked their baggage on the day on which 
they purchased their tickets, but (without the knowledge or fault of the 
railway company 1 did not liegin their journey until the following day. and 
their latggagc reached their destination la-fore them, and was injured by 
an accidental explosion, while in the baggage room of the railway com 
puny, it was;—field, that the liability of the company xvas that of gratui­
tous bailee, i.e., for gross negligence only. Definition of "gross negligence.” 
Review of the authorities; — And held. u|ion the evidence, that the com­
pany xvere not guilty of gross negligence. Semble, also, that the company, 
if they xvere to Ik- considered as bailees for rexvard—xvarehousemen—were 
not liable; they had discharged the onus of proving that the explosion was 
not due to negligence.

Carlisle v. Grand Trunk Ry. Co.. 1;$ Can. Ry. Cas. Û18. 2ft O.L.R. 372.

INCIDENTAL l*OXVKRR OK IIAII XX XV MlMI'ANY—CARRIAGE OF BAGGAGE.

The carriage of baggage lo and from its oxvn stations i*. a poxver fairly 
"incidental” to the statutory powers of a railway company.

Grand Trunk Ry. Co. v. .lames, 21 Can. Ry. Cas. 42ft. It) Alta. L.R. 10!). 
2ft D.L.R. 352.

TRADE NA ME—CARRIAGE OK BAGGAGE nv RAILWAY COMPANY—I NKRIXUEMKXT
—Injunction.

A railxvay company is entitled to the exclusive use of the trade name 
they adopt in carrying on a baggage transfer business, and any infringe 
ment thereupon by a third party subsequently attempting to carry on a 
similar business under a similar trade name will Is- restrained by injttnc 
lion. [Grand Trunk Ry. Co. v. James, 22 D.L.R. ft 15. allirmed.l

Grand Trunk Ry. Co. v. James, 21 Can. Ry. Cas. 42ft. 2ft D.L.R. 352, 10 
Alta. L.R. 10ft.

Skiffs, canoes and rowiioats—Limitation of liability—Warehouse

MAN.

CaniH-s, skilfs and roxxboats are not such articles of necessity or personal 
convenience as are usually carried by passengers for their personal use 
so as to be “baggage.” (Macraxv v. G.W.R. Co., L.R. ti Q.B. 012, con 
sidered.) The construction of the xvords, “oxvner'a risk,” used in r. 12 
(Baggage Rules) is a matter for decision by the Courts. The Board ha- 
poxver under s. 340 of the Railxvay Act, 1906, to sanction the limitation 
of the carrier's liability to $100 in the ease of baggage cheeked free of 
charge, and the limitation is a reasonable one. The Board is not given 
any jurisdiction under s. .340 to limit the carrier’s liability as a ware­
houseman. [Rule 2, s. (c.), 11 and 211 (c) of the Baggage Rules also 
considered. 8. 283 of the Railway Act, lftOO, considered.]

Re Baggage Car Traffic Rules, 33 W.L.R. 64.
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Xkuugkxce—Limitation of Li a mi i.m—Check room.
The liability of a common earner with reapeet to baggage checked for 

►afe keeping is that of a bailee for hire, and lie i* liable for a loss thereof 
through misdelivery notwithstanding a condition on the receipt limit­
ing the liability of which the holder had no notice.

McEvoy v. (Iraml Trunk Ity. Co. (Que. i, X"» D.L.II. 101.

Check room—Receipt- Limitation of i.iaiiii.ity.
The receipt of a railway company to a passenger delivering baggage to 

its parcels olliee for safe keeping, on payment of five cents, is not a con­
tract of hiring, hut a merely voluntary deposit or hiring of services, 
which renders the depositary or lessor liable for the loss of the deposited 
articles only in case of negligence; the burden of proof of such is on 
the depositing party. One who obtains the receipt, without informing him­
self of the conditions thereon limiting the company’s liability, ia guilty 
of negligence; and if such person is accustomed to travel on that railway 
ami often makes use of the parcels office, the court will presume that he 
had knowledge of the conditions prinhxl thereon.

Dorion v. (Irand Trunk Ity. Co., fi.'l Que. S.V. 106.

BILLS OF LADING.
Authority of agents to bind company to terms of hill of lading, see 

See Carriers of Goods; Limitation of Liability ; Claims.

Approval iiy board—Clai re invoked not approved iiy noncompliance.
A clause in a bill of lading which would Is-, if lawful, an exception to 

the general law. is binding only after it has been approved by the Hoard. 
Auger v. fan. Northern Quebec lly. Co., 22 Rev. de dur. 585.

Stipfi.atiox as to notice oe loss—Faili re to give.
A bill of lading, approved by the Board, containing a clause releasing the 

carrier from liability if notice of the h. s is not given within four months 
of a reasonable time for delivery, is binding upon tin» shipper and will 
bar his right of recovery for a lost shipment where the required notice 
is not in fact given.

Drury v. Can. Pae. Ity. Co., 48 Que. S.C. .'126.

BOARD OF RAILWAY COMMISSIONERS.
See Railway Hoard.

BONDS AND SECURITIES.
Appointment of receiver upon foreclosure, see Receivers.
Bonds and debentures respecting construction of railways, see Railway 

Subsidy.
Mortgage iiy railway company—Power of company to mortgage its 

road.
Bickford v. Grand .1 unction Ity. Co., 1 Can. 8.C.R. 606.
[Commented on in Canada Life Assn. Co. v. Peel Mfg. Co., 26 Gr. 477; 

considered in lie Farmers Loan Co.. .10 O.R. 137; discussed in King v. 
Alford, 0 O.R. 641 : McDougall v. Lindsay Paper Mill Co., 10 P.R. (Ont.) 
247; Winnipeg A Hudson's Bay Ity. Co. v. Mann, 7 Man. L.R. 07; dis­
tinguished in Itu Rock wood Klee. Div. Agr. Sk*., 12 Man. L.R. 061, 667;
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followed in Cliarlebois v. C2.N.W. Outrai 15v. Co., 0 Man. l-.I*. 11; re­
ferred to in Bégin v. Levin County By. Co.. 27 Que. S.C. 183; Blackley 
v. Kenny, lti A.It. (Ont. I 022: Clarke v. I'nion Fire Inn. Co., ltl A.It. 
(Out.) jtkl ; Be Dominion Provident Annn., 23 O.B. til it ; Farrell v. Carri- 
Ihiu Cold Mining Co.. 30 X.S.B. 203; Haley v. Halifax Street By. Co., 23 
Can. S.C.B. 148; Hutton v. Federal Bank. 0 IMt. (Out.) 508; Ixmg v. 
Hancock, 12 A.B. (Ont.) 137; Be Muiinie. 10 IMt. (Ont.) 08; Howland 
v. Burnell. 12 I*.B. (Ont.) 1107; Toronto Courrai Truntn v. Central Ontario 
By. Co., ti O.L.B. 1; Whiting v. Hovey, 13 A.B. (Ont.) 7; Wiley v. 
Lcdyard. 1» IMt. (Ont.) 182.|

Railway bonds—Condition precedent—Certificate of engineer.
Quebec v. Quebec Central By. Co., 10 Can. S.C.It. fili.'l.
(Tin* Privy Council allowed leave to appeal in this cane, but the appeal 

wan settled In-fore argument.)

Railway bonds—Trvkt conveyance.
In virtue of the provisions of a trust conveyance, granting a first lien, 

privilege and mortgage upon the railway property, franchise and all ad­
ditions thereto of the South-Kastern By. Co. and executed under the au­
thority of 43 & 44 Viet. (Quo. i e. 411. and 44 & 43 Viet. (Que.) e. 43. 
the trustees of the bondholders took possession of the railway. In a< 
lions brought against the trustees after they took possession, by the ap­
pellants for the purchase price of certain cars and other rolling stock used 
for operating the road, ami for work done for, and materials delivered to. 
the company after the execution of the deed of trust, but la-fore the 
trustees took possession of the railway : — Held, (1) nllirming the judg­
ments of the Court below, that the trustees were not liable. (2) That 
the ap|M-llants lost their privilege of unpaid vendors of the ears and roll 
ing stock as against the trustees, la-cause such privilege cannot be exer­
cised when moveables lieeaiue immoveable by destination, as was the result 
with regard to the cars and rolling stock in this ease, and the immovable 
to which the moveables are attached is in the possession of a third party 
or is hypothecated. Art. 2017, C.C. (Que.) (3) But, even considered as 
moveables, such cars and rolling stock became affected and charged by 
virtue of the statute and mortgage made thereunder, as security to the 
larndholders, with right of priority over all other creditors, including tin- 
privileged unpaid vendors. Per (îwynne, ,1., that the appellants might lie 
entitled to an equitable decree, framed with due regard to the other neces­
sary appropriations of the income in accordance with the provisions of 
the trust indenture, authorizing the payment by the trustees ‘‘of all legal 
claims arising from the operation of the railway, including damages 
vausi-d by accidents and all other charges,” but such a decree could not be 
made in the present action. Per Strong,Quu-re—Whether the principle 
as to the applicability of current earnings to current expenses, incurred 
either whilst or la-fore a railway conies under the control of the court by 
Is-ing placed at the instance of mortgagees in the hands of a receiver in 
preference to mortgage creditors whose security has priority of date over 
the obligation thus incurred for working expenses should be adopted by 
Courts in this country. Mont. L.R. tl Q.B. 77, reversing Mont. L.R. 
3 S.C. 238, affirmed.

Wal I bridge v. Far well, Ontario Car & Foundry Co. v. Farwell, 18 Can. 
S.C.R. 1.

[Applied in Ahearn & Soper v. New York Trust Co., 42 Can. S.C.R. 
270; followed in Connolly v. Montreal P. & T. Ry. Co., 22 Que. S.C. 34ft; 
Lainé v. Belaud, 26 Can. S.C.R. 429; referred to in Bank of Montreal v.
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Kirkpatrick, 2 O.L.R. 1 in ; applied in Alicarn & Roper v. New York Trust 
Co., 18 guv. K.H. 83; relied on in léonard v. Willard. 23 Que. R.C. 4811.]
Mortoaoe of railway WINDS as hecvkity for advances.

having agreed to advance money to a railway company for comple­
tion of its road, an agreement was executed by which, after a recital that 
W. had so agreed ami that a hank had undertaken to discount W.’s notes, 
indorsed by K. to enable \\. to procure tin* money to lie advanced, the 
railway company appointed said hank its attorney irrevocable, in case the 
company should fail to repay the advances as agreed, to receive the bonds 
of the company (on which W. held security) from a trust company, with 
which they were depo-ited. and sell the same to the best advantage, apply 
ing the proceeds as set out in the agreement. The railway company did 
not repay W. as agreed, and the hank obtained the Imnds from the trust 
company, and having threatened to sell the same, the company, hy its 
manager, wrote to K. & W. a letter requesting that the sale he not car­
ried out. hut that the hank should substitute K. X W. as tin1 attorney 
irrevocable of the company for such sale, under a provision in the afore­
said agreement, and if that were done, the company agreed that K. & W. 
should have the sole and absolute right to scll.tlic Isolds for tin* price and 
in the manner they should deem l»c*t in the interest of all concerned and 
apply the proceeds in a specified manner, and also agreed to do certain 
oilier things to further secure the repayment of the moneys advanced. 
K. & W. agreed to tlii-». and extended the time for payment of their claims 
and made further advances, and, as the last-mentiomsl agreement author 
i/cd, they rehypothecated the Imnds to the hank on certain terms. At the 
expiration of tin- extended time the railway company again made default 
in payment, and notice was given them hy the hank that the Imnds would 
he sold unless the debt was paid on a certain day named; the company 
then brought an action to have such sale restrained: -Held, affirming 
the decision of the Supreme Court of Nova Scotia, that the hank and K. X 
W. were respectively first and second incumbrancers of the Imnds, being to 
all intents and purposes mortgagees, and not trustees of the company in 
resjiect thereof, ami there was no rule of equity forbidding the bank to 
sell or K. X W. to purchase under that sale; Held, further, that if K. X 
W. should purchase at such sale, they would liecnmc absolute holders of 
the Imnds, and not liable to be redeemed by the company: Held, also, 
that the dealing1 by the bank with the Imnds was authorized hy the Hank-
ing \h. 13 N.8.R. 171. affirmed.

Vova Scotia Central Hy. Co. v. Halifax Hanking Co. (1802), 21 Can. 
St II. 636.

Oitomition X fix in < iiarue—Pledge.
The respondent obtained against tin- Montreal & So re I Hy. Co. a judg 

ment for the stun of $07.'» and coats and having caused a writ of vendi 
tioni exponas to issue against, the railway property of the Montreal A 
Sorel Hy.. the appellants, wlm were in possession ami working the railway, 
claimed under a certain agreement in writing to la» entitled to retain 
possession of the railway property pledged to them for the disbursements 
they hud made on it, ami tiled an opposition ft tin de charge for the sum 
of $.'{.*>,000 in the hands of the sheriff. The respondent contested the op 
position. The agreement relied on hy the apjiellant company, was entered 
into lictween the Montreal & Sorel Hy. and tlm appellant company, and 
stated amongst other tilings that “the Montreal and Sorel Hailway Com 
puny was hurthened with debts and had neither money nor credit to plan* 
the road in running order, etc.” The amount claimed for disbursements, 
etc., was over $30,000. The Superior Court, whose judgment was af­
firmed by the Court of Queen's Bench for Lower Canada, dismissed the
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opposition A flu <le charge. On appeal to the Supreme Court the respondent 
moved to ipiash the appeal on the ground that the amount of the original 
judgment was the only matter in controversy and was insullieient in 
amount to give jurisdiction to the Court. The Court without deciding the 
ipicstion of jurisdiction heard the appeal on the merits, and it was:—Held.
111 That such an agreement must lie deemed in law to have lievn made 
with intent to defraud and was void as to the anterior creditors of the 
Montreal & Sorel Ity. Co. (2) That as the agreement granting the lien or 
pledge a fleeted immovable property and had not lieen registered it was 
void against the anterior creditors of the Montreal & Sorel Ity. Co. | Arts 
11177. 201.1, 2004, C.C. (Que.)j (Si That Art. 410, C.C. (Que.) does not 
give to a pledgee of an immovable who has not registered his deed a 
right of retention as against the pledger’s execution creditors for the pay 
ment of his disbursements on the property pledged, but the pledgee's rein 
edy is by an opposition A tin de conserver to lie paid out of the proceeds 
of the judicial sale. Art. 1072, C.C. (Que.).

Great Pastern Kv. Co. v. Lamlie, 21 Can. S.C.ll. 4*11.

I >KIIK X T VMCH—Sex l It ITY—11YVOTHBC TO TRI HT COMPANY—lloi.lltt OF Mil 
I'ONN—KXVLUBIVK BII5HT OK ACTION IN TBURTKR.

The holder of eou|M»ns is bound by conditions in the debentures to which 
they had been attached both as to payment and the mode of recovering 
the same: he is. therefore, in the same position as the owner of the de­
benture before the coupons were detached and. in the present case, is, like 
-aid owner, subject, to a condition of a deed by which the real estate of 
the railway company issuing the debentures were hypothecated as security 
for their payment, namely. that such trustee should have the exclusive 
right of enforcing payment Isitli of capital and interest, and. the Legisla­
ture having passed an Act to ratify thé contract between the company 
and the trustee, an action taken in the name of the holder of coupons, 
even when the same were payable to Is-arer, was not well founded and 
was dismissed.

la'vis County Ity. Co. v. Fontaine, lfl Que. K.lt. 523.

Twi st iikko- Hkuihtration Tiii nikk's «ai ahy—I'rkhoriptiox—Saj.abv
OK IllBKCTOB—1‘BIVH.KUK OK ROMUIOl.llKB.

The deposit of a trust deed by a railway company with the Secretary of 
'state and notice thereof given in the Canada Gazette, as required by s. 
A4 of fil Viet. e. 211. satisfies the reipti renient a of Title Will. C.C. (Que.) 
with respect to registration. (21 The holding of a railway bond by one 
of several trustees of u railway company as collateral security for the 
payment of salary to such trustees is an interruption of prescription under 
\rt. 22110 C.C. (Que. I from the time it was deposited with such trustee, 
i.'l) The power of the Parliament of Canada to legislate upon the subject 
"f railways extends to civil rights arising out of. or relating to, such 
railways. ( 4 l A cestui «pie trust, cannot act as trustee for his own trustee 
and recover remuneration for his services as such. (A) A director of a 
company is not entitled to any remuneration for his services, without a 
resolution of the shareholders authorizing the same, iiti The failure on 
the part of a bondholder to deposit hi» Isolds within a certain period, In 
the hands of a named trustee in compliance with the terms of a scheme 
••f arrangement, duly confirmed by the Court under the provisions of the 
Railway Act. deprives him of any privilege attached to his bonds, and lie 
must lie ranked only with the unsecured creditors. (7) Where Isolds And 
their way into the hands of a creditor as a mere pledge for his debt, not 
being bought in o|ien market, the creditor can only recover the amount of 

Can. Hy. L. Dig.—4.
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hi* debt and not lin» fan» value of tin* lamd*. (8) Leave to ann-ml Minier 
rule 81» of the praelice of the Court liecomee null Mild void if not a«i«»d 
upon within the period tix«‘<l for the purport»*. (9) l mler the law ol tin- 
province of Quels-e a hvpot lu*e can not In* acquired by the registration of a 
judgment upon tin* immoveable* of a |H*r*on notoriously insolvent at the 
time of Hicli registration, to the prejudice of existing creditor*. (IOi 
Cnder the facts of this ease, trustee* under a délient lire r's trust deed 
were held to he entitled to lie indemnified in preference to all otlu-r cred­
itor* out of the trust property, for all cost*, damages and expen*»»* in­
curred hy them in the performance of the trust. | lie Aeeles Limited 
(19021. 17 T.L.IL 780. referred to.| (111 The word “approvi'd'* written
hy the debtor upon an account against him. and datetl. will not sulliee to 
revive the »leht already prewriU'd under tin* provisions of Art. 2207 C.C.
( tie. ).

I toy a I Trust Co. v. Atlantic & Lake Sii|H*ri«»r Hy. Co., 13 Cun. Ex. 42. 

Sait, of mki t hitikk—Kioiit-of-way < i.aimr—Lhoal expknhkh incurred
IX NKITI.KMFXT.

The ill* sold the defendants sto»*k and * of the P. A I. Ity
Co., with an agreement in writing which contained a clause stipulating as 
a condition that the vtuidees might declare the option of paying a further 
sum of $30.tNM in addition to tin* price of sale, in »»on*ideration of which 
the vendors agr<*e»| to pay all the debt* of the P. 4 I. Ity. Co., except cer­
tain s|N*eially mentioned claims, some of which were in respect of *«*ttle­
nient for the right-of-way. The linal clause of the agreement was as fol 
lows:—"After two years from tin* date hereof the M. S. Ity. Co., will 
assume the obligation of settling any right of way claims which the 
vendors may not pre\ \ have In*»*ii calh»d upon to settle and will con 
tribute $.”>.000 towards the settlement of any such claims which the vtrndor- 
may In* called upon to settle with in the said two years. Any part of 
the said sum not so expended in said two years or required hy the pur 
chaser* so to In*, shall In* paid over to the v« * at the end of the *aid 
period, it Is-ing iinderst«N»d that the iter* will not *tir up or suggest
claim* being ." The vendee* exeri*ise«| the »»ption and paid the $30.(MMl 
to the vendor* who reserved their right to any portion of the $5,000 to In* 
contributed toward* settlement of the right-of-way claim* which might, 
not to In* »*\pended during tin* two year*. An unsettled claim for right-of 
way. in dispute at the time of the agreement was. subsequently. settled hy 
the vendors within the two year*. Tin» question uroMc a* to whether or 
not this claim, then known to exist, and legal exp«ii*e* connected there­
with was a debt which the vendor* were obliged to in consider­
ation of tin* extra $30.000 so paid to them, and whether or not tin* $.‘».000 
was to Ik» contributed only in rc*|H*ct of right of way claim* arising after 
the ilat»» of the agreement:—Held, aHirming the judgment appealed from 
(15 Que. K.H. 771. that the agreement must In» construed as Iwing con­
trolled hy the prevision* of tin* last clan*»» thereof; that said last clause 
was not ‘ datent with the previous clauses of the- agreement, and 
that the vendees were hound to contribute to tin- payment of such claim* 
and h*gal exp«*nse* in respect of the right-of-way to the extent of the 

mentioned in the last clause.
Montreal Street Ity. Vo. v. Montreal Construction Co., 38 Can. S.C.IL 

422.

Box 118 PLEDGED AS <X>1. LATERAL HFCVR1TY—RlOUTH OF PLEDGEE —BOND 
HOLDERS.

The pledgee of the bonds of a railway company, d»»po»ited with him as
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security for the payment of advances to tin* company, cannot use them as 
if lie were a holder for value, and is not a bondholder within the meaning 
of the liai I wax Act. I'.m.'l. ss. Ill, lid. lie cannot, therefore, cause them 
to lie registered in his name, nor in that of parties to whom he has trans­
ferred them : nor deal with them as if they were his property, e.g., by de­
taching coupons therefrom, so as to change their appearance and reduce 
the extent of their nominal value.

Atlantic A Lake Superior lly. Co. v. Ile lia limiez, 14 Que. K.IL 161. 

Mortgage—Working expenditi rkh—Lien I’kioritiem.
The Railway Act, 18HH. after providing that a railway may secure its 

délientures by a mortgage upon the whole of such property, assets, rents 
and revenues of the company as are de-crihed in the mortgage, provides 
that such rents and revenues shall lie subject in the first instance . .
to the payment of the working expenditure of the railway. By the Rail 
way Act, 1IHW, the lien is enlarged to apply to the property and assets 
of the company, in addition to its rents and revenues. A mortgage hy the 
defendants, made in 1HU7. was foreclosed and the property sold, the pro­
ceed* I icing paid into Court. In a claim for a lien thereon in priority to 
the mortgagee for working expenditure made after the commencement of 
the Act. of 1110.1 : — Held, that the lien under the Act of 1603 xvas not. re 
troactive, and that as the lien under the Act of 1KKK was limited to rents 
and revenues, and did not apply to the fund in Court, the claim should he 
disallowed.

Barnhill v. Hampton A Saint Martins Ry. Co., 3 X.B. Kq. 371.

Conveyance in trvst ton komiiiolokkh—Inkirance money.
Defendant company conveyed to a trust company, in trust for bondhold­

ers, all right* accrued or thereafter to accrue to the company :—Held, 
that the conveyance covered a sum of money paid hy an insurance com­
pany to their agent, and that the money in the hands of the agent was 
not. subject to garnishee proctw at the instance of a judgment creditor 
of the company. Also that, as against an attaching creditor, the equit­
able title of the trust company was perfect without notice, and. therefore, 
there xvas no fund upon which the attachment could o|H>rate. Per Dry- 
dale, .1.: The mere circumstance that insurers doing business outside the 
jurisdiction of the Court send money to their agent within the jurisdiction 
xxitli instructions to pay it to the defendant company, imposes no liability 
on the part of the agent to the defendant, in the absence of assent on the 
part of the agent to pay the money in accordance with the instructions 
received. The plaint ill* in such ease is not within the provision* of Ordi 
nance 43, rule 1. and has no right to the money in question.

Terrell v. Port Hood Richmond Ry. A Coal Co., 45 N.S.R. 360.

Collateral hecvritieh -Railway honiw—Bank—Power op sale.
As collateral security to a promissory note the makers deposited with a 

bank certain railway Iannis, and, hy memorandum of hypothecation, au­
thorized the hank, upon default, “from time to time to sell the said 
securities . . . by giving 15 days' notice in one daily paper published
in the city of Ottaxvu . . . with power to the luink to buy in and resell 
xx it limit, being liable for any loss occasioned thereby.” Default having 
been made, notice of intention to sell was duly published, and, pursuant 
to the notice, the Iannis were offered for sale at public auction, after two 
postponements at the request of the pledgors, hut no sale was made for 
want of bidders. The hank afterwards made a private sale of the Iannis 
without any further advertisement :—Held, that the xvorda “by giving" in
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the memorandum were equivalent to “after giving*’ or “first giving” or 
"giving.” and the condition of publication of the notice having been per­
formed. the power to sell arose and might be exercised afterwards without 
a fresh notice: — Held, also, that there was nothing upon the evidence to 
shew that the purchasers were not bona tide purchasers for value or 
that they had any reason to suppose that the bank were not authorized 
to sell; and under these vireumstaneea the construction of the power of 
sale should not he strained against the purchasers.

Toronto General Trusts Corp. v. Central Ontario Ry. Co.. .1 Can. Ry. 
Cas. .144, 7 O.L.R. I WO.

| Reversed in 4 Can. Ry. Cas. .1 ô!>, 10 O.L.R. .147. which see lielow.]
Col-LATERAL 8KITR1TIKH—RAILWAY IIOXIIS—RANK—I’OWKK OK SALE.

As collateral security to a promissory note, the makers deposited with n 
hank .100 railway lamds. and. by a memorandum of hypothecation, author­
ized the hank, upon default, “from time to time to sell the said securities 
. . . by giving 15 days’ notice in one daily paper published in the
city of Ottawa . . . with power to the hank to buy in and resell with 
out being liable for any loss occasioned thereby":—Held, reversing the 
judgment of Street, .1, (7 O.L.R. 000, 1 Can. Ry. Cas. .144), Osier. d.A.. 
dissenting, that the power was to sell by auction, and that the hank had 
no power to sell by private contract. Semble, that, even if there was 
power to sell by private contract, the sale made to the respondents could 
not. upon the evidence as to the methods adopted, he * they
having notice that the hank held the lamds as pledgees.

Toronto General Trusts Corp. v. Central Ontario Ry. Co.. 4 Can. I!.\ 
Cas. 351), 10 O.L.R. .147.
Railway mom i<;au: iioxiis—I xtkrkst cm i*o\h—Arrears -Real imoperty

LIMITATION ACT.
The restrictions placed upon the right to recover arrears of interest 

charged upon land imposed by s< 17. 24 of the Real Property Limitation 
Net. R.S.O. 1807. e. 1.1.1, are not applicable to the case of coupons for the 
payment of interest on railway mortgage bonds, which are secured by 
mortgage deeds of trust. The coupons are. in effect, documents under seal 
—the bond under seal containing a covenant for payment of the coupons— 
and they, therefore, partake of the nature of a specialty, and are good 
for at least twenty years.

Toronto General Trusts Corp. v. Central Ontario Ry. Co. et al., 1 Can 
Ry. Cas. .1.1». Il O.L.R. 534.

[Allirmed in 8 O.L.R. 004, 7 Can. Ry. Cas. 70.]

I merest—Arrears—loREti.osi re—Limitation or actions.
Ronds under seal issued by a railway company contained a covenant to 

pay half-yearly instalments of interest evidenced by attached coupons, and 
payment of principal and interest was secured by a mortgage of the under 
taking, which also contained a covenant to pay :—Held, in foreclosure pro­
ceedings upon this mortgage, that the interest being a specialty debt and 
the mortgaged undertaking consisting in part of realty and in part of per 
sonalty not subject to division, the holders of coupons, whether attached 
to the bonds or detached therefrom, were entitled to rank for all instal 
ments which had fallen due within twenty years, and not merely for those 
which had fallen due within six years. Judgment of Royd, C., t! O.L.R. 
5.14, 3 Can. Ry. Cas. 3.1». allirmed : — Held, also, that even if the case were 
dealt with upon the footing of the mortgage being one of realty only, there 
was the right to rank, for there were no subsequent encumbrancers, and
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there had been shortly lieforc tin* claims were lih‘d a valid acknowledgment 
by tin* company of liability for all the intvrv-t in question.

Toronto (icnoral Trusts Corp. v. Central Ontario Ry. Co., 4 Can. Ry. 
Cas. 70, 8 O.L.R. 004.

Boximot.nKRN—I’hiiiT in» von: Scoff. of.
A provincial Act applicable to tin* bonds of a railway company provided 

that, "In thv event at any time of the interest upon the Isinds remaining 
unpaid and owing, then at the next ensuing general annual meeting of 
the said company all holders of bond* shall have and possess the same 
rights and privileges and qualifications for directors and for voting as are 
attached to shareholders”:—Held, that the bondholders' right to vote might 
lie exercised at any time when interest wa* in arrear. and was not re 
stricted to the one general annual meeting next after tin- interest fell into 
arrear:—Held, also, Osier and Maelaren, J.1..V, dissenting, that each 
bondholder had one vote for every $100 of his bond, the shares being $100 
shares:—Held, per Osier ami Maelaren. .1.1.A., that each iMUidholdcr had 
as many votes as he had bonds and no more.

Weddell et al. v. Ritchie et al., 4 Can. Ry. Cas. .*117. 10 0.1..R. 5.

RhuCLAKITY of 1H8VB—RlOIlTR OF B0X1UI01.DKRS.

A railway company and its creditors exercising its rights are estopped 
from setting up irregularities in the is*uv of its bonds against trustees 
for bondholders who had no reason to suspect them.

Veilleux v. Atlantic & Lake Superior Ry. Co. et al., 12 Can. Ry. Cas. 
01, :i!l Que. S.C. 127.

Pl.KIKiE OF LOCOMOTIVE*- POSSESSION— R Kit ITS OF f'lUDITORS.

B., who was the principal owner of the S. K. Ry. Co. was in the habit 
of mingling the moneys of the company with his own. lie bought loco 
motives, which were delivered to, and used openly and publicly by. the 
railway company as their own property for several years. In •latmary 
ami May, 1883, B., by documenta sous seing prive, sold, with the eon 
dit ion to deliver on demand, ten of those locomotive engines to F. el al. 
the appellants, to guarantee them again-t an endorsement of his notes for 
$00,01 Kt, but reserved the right, on payment of said notes or any renewals 
thereof, to have said locomotives redelivered to him. If. having liecomc 
insolvent. F. et al.. by their action directed against If., the S. K. Ry. Co. 
and R. et al.. trustees of the company, under 43-44 Viet. e. 40 (Que.), 
asked for the delivery of the locomotives, which were at the time in the 
open possession of the S. \). Ry. Co., unless the defendants paid the 
amount of their debt. B. did not plead. The S. K. Rv. Co. ami R. et al.. 
as trustees, pleaded a general denial, and during the proceedings o il. tiled 
an intervention, alleging lie was a judgment creditor of B., notoriously 
insolvent at the time of making the alleged sale to F. et- al.:—Held, 
allirming the judgment of the Court below, that the transaction with It. 
only amounted to a pledge not accompanied by delivery, and, therefore, 
F. et al. were not entitled to the possession of the locomotives as against 
creditors of the company, and that in any case they were not entitled to 
the property as against O'H., a judgment creditor of B., an insolvent. 
Mont. L.R. 2 Q.B. 332, atlirmed.

Fairbanks v. Barlow, 14 Can. Ry. Cas. 217.
[Followed in Vassal v. Sal va a, ô Que. Q.B. 350.]

Box D8—Cou POX 8—A88 Kl X M EX T.

McKenzie v. Montreal & City of Ottawa Ry. Co., 20 U.C.C.P. 333.
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Di i.ivery of nonhs ami securities.
Dclarution on a bond whereby defendants covenanted to pay I»., or tlie 

ladder, at. &<•„ £2H(I, oil &c., and interest thereon semiannually on the de­
livery at the Core Hank of the warrants therefor to the bond annexed, and 
that the plaintiffs lievame the holders, and have always been ready and 
willing to deliver said warrants at. &v„ but £12 for interest is now due : 
Held, bad. in not averring all avtuiil delivery of, or an offer to deliver, the 
warrants at the bank.

Osborne et al. v. Preston A Her 1 in Ry. Co., t) L'.C.C.P. 241.

PlU.SKNT.MKXT OK ItONIiS Kill I'.WMIM.
MeDonuld v. Gnat Western Ry. Co., 21 U.C.Q.H. 2211.

Mortgage-—Beneficial owner I.iaihlity on covenants.
National Trust (Jo. v. Hrantford Street lly. Vo., -1 D.L.R. .'$01, 3 O.W.N.

101ft.
|The case involved other questions upon which a new trial was granted. 

Il D.L.R. 8:$7, 4 u.V X. 1.141.j
Hondiioi mats — Mortgages— Sake oi railway nv receiver— Dirtriiu -

TION OF PROCEEDS OF SALK—CONFLICTING ( I AIMS PRIORITIES—I.IENS 
OF nONIHlOKDERS—Cl.AIM TO MENS II Y IIOI.IIKRS OF DETACH ED COUPONS—
Transfer of coupons Purchase or satisfaction—Preservation
OF MEN—EXCHANGE OF HON IIS OK FIRST ISSUE FOR SECOND ISSUE—AGREE­
MENT FOR EXCHANGE PIMM l RED l«Y MISREPRESENTATION—H El. I ET BY 
RESCISSION OR REINSTATEMENT—OPERATION OF MORTGAGE UPON RAH ­
WAY AFTERW.iHIIS ACQUIRED-—RENTAL—CHARGE ON LANDS—DISCHARGE. 

Trusts & Guarantee Co. v. Grand Valley Ky. C'o., 44 O.L.R. 398.

BONUS.
See Railway Subsidy.

BOX CARS.
See Curs.

BRAKEMAN.
See Signals and Warnings, Employees.

BRANCH LINES AND SIDINGS.
As a work for general benefit of Canada, see Constitutional Law; Ex­

propriation.
Limitation of actions for damages for removal of siding, see Limitation 

of Actions.
Jurisdiction of Hoard to order establishment of sidings, see Railway 

Hoard.
Branch lines—Canadian Pacific Ry. Co.’s charter—Limitation of 

time.

The charter of the Canadian Pacific Ry. Co., 44 Viet. c. 1 ( 1).). and 
schedules thereto appended imposes limitations neither as to time nor 
point of departure in respect of the construction of branch lines;—they 
may be constructed from any point of the main line of the Canadian Pacific
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liy.. but ween Callender Nlation and the Pacific seaboard. sidijuut merely to 
the existing regulations as to approval of local ion. plans, etc., and without 
the necessity of any further legislation. On a reference concerning an ap­
plication to the Hoard for the approval of deviations from plans of a pro­
posed branch line, under s. 4.‘J of the lia il way Act. 11MKI. it is competent for 
objections as to the expiration of limitation of time to la* taken by the said 
Hoard, of its own motion, or by any interested party.

lie Hranch Lines C.iMl.; Can. l*ae. liy. ( o. v. James Hay lty. Co., dli Can. 
>.< .11. 42.

| explained in Montreal & Southern Counties liy. Co. v. Woodrow, 11 (jue. 
IMS. 232.J
K.XTEN8ION OF SIDING INTO PRIVATE PROPERTY.

A spur track connected the main line of the C.X.R. with private prop
• lty. This spur track or siding was constructed, under an agreement be- 
tween the railway company and the private owners, by the latter who 
were also to pay annual compensation for the use thereof—the railway com 
pany having a right to use the siding for shunting. The railway desired tu
• uiilinue the siding so as to reach the property of S., and in order tu du 
-U had to cross the land of H. An order was made by the Hoard giving 
leave to extend the track across B.'s land and authorizing the expropriation 
of a strip of B.'s land for the purpose:—Held, that the extension of the 
-iding was within the purview of the Railway Act. and that the Board had 
power to make the order under ss, 2*21. 222. 22J: their order concluded the 
matter until it was reversed on appeal; and it was not open to a Judge, 
upon an application by the railway company under s. 217 for a warrant for 
immediate possession, to consider whether the right was disputable: — 
Held, however, that the company had not made out a right to the warrant 
under the terms of s. 217.

lie Can. Northern liy. Co. and Blackwoods, lü W.L.ll. 4Ô4.

Hu amii UNE --Conti n cors roete—Interchange oe traffic.
The (J.T.Il. Co. constructed a branch line connecting its line of railway 

with that of the C.IMl. Co.; both companies having terminal facilities in 
the city of London and no other connection at or near London, except this 
branch. The (J.T.Il. Co. refused to interchange traHie by means of such 
branch line, claiming that, in the division of rates for t rallie interchanged 
by this branch by the two companies, a larger portion should Is* assigned to 
them than would be a fair remuneration for the service to be rendered in 
transporting ears over this branch and its London terminal lines and load­
ing and unloading them :—Held, that the (l.T.ll. Co. was obliged to furnish 
tor the carriage over its proportion of the continuous line (formed bv this 
branch with the line of the C.IML Co.), and for the receipt and delivery of 
such t rallie and for the loading and unloading of cars for the purpose, the 
same facilities as in respect of trallic passing over its own lines only or 
transferred to or by it at distant points of the C.iMl. system, and that the 
apportionment of rates should be deemed to be made on this bysis that the 
<lixi'iun between the railway companies of the joint rates for trallic thus 
interchanged should be made upon the principle of giving reasonable com­
pensation for the services and facilities furnished by the respective com­
panies in respect of the particular traffic thus interchanged, and not by 
reference to the magnitude of the business of one company or the other at 
particular points or the respective advantages which each can offer to the 
oilier there, or a comparison of the loss which the one is likely to sustain 
with the gain likely to accrue to the other from the giving of the facilities 
"hick the law requires. Upon appeal to the Supreme Court of Canada :—
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livid (1), that the Hoard had authority under the Railway Act, 1003. and 
particularly under ss. 233, 200, 207. 271, to make the order in question 
under the circumstances in this case. (2) That ss. 200, 207 of tin- Railway 
Act, 1003, are applicable under the circumstances of this case where one and 
the same through rate is charged to and from all points within the district 
lying in ami about the city «if laindon t«i which the order applies. (3> 
That the order appealed from «hies not involve the obtaining by the I'.lMt. 
Co. of the use of the tracks, station or station grounds of the C.T.R. Co. at 
Umdon, for which the C.T.R. Co. should obtain «-ompeii-ation under tin 
Railway Act, 1003, and particularly under s. 137. (4) 'I'llat the Hoanl was
not "liolind as a matter of law" to take into consideration, in «‘stminting 
tin* remuneration or compensation to be allowed to the ti.T.lt. Co. in con 
sequence of or for what was rc«|uire«l of that company by the said order: — 
<a) The magnitude of the business of the (l.T.R. Co. at London as com­
pared with that of the C.P.R. Co. at that point ; (In the comparative ad 
vantages which each of the said two companies can oiler to the other there: 
(c) a com|:arison of the loss which one company is likely to sustain with 
the gain likely to accrue to the other company from the giving of these 
facilities which the law re«|tiires; (d) the amount wlihdi may have been ex­
pended by the G.T.R. Co. in the acquisition of its terminal facilities at 
London or the value of its investments therein, otherwise than as evidence 
of the fair value of the service to be rendered and of the use of the facilities 
to he afforded under the said order.

Grand Trunk Ry. Co. v. Can. Vac. Ry. Co. and London (London Inter- 
switching easel, ti Can. Ry. Cas. 327.

[Affirmed in 13 Can. Ry. Cas. 43.1 ; followed in Can. Manufacturers’ Assn 
v. Can. Freight Assn., 7 Can. Ry. Cas. 303; Thorold v. Grand Trunk et 
al. Ry. Cos., 24 Can. Ry. ( as. 21 : Gillies Bros, and Grand Trunk Ry. Co. \. 
Can. Vac. Ry. Co., 18 Can. Ry. Cas. 44; Re Interswitching Service, 24 ( an. 
Ry. ( as. 324.]

Operation along highway—Street Railway Leave of municipality.
The N. St. C. & T. Ry. Co. applied to the Hoard for leave to cross certain 

streets in the town of Thorold by a branch line already authorized by the 
Hoard. The municipality contended that the applicants’ railway is a street 
railway or tramway, or operated as such, and that, under the Railway Act. 
11)03, s. 184, the leave of the municipality must hi* obtained by by-law be­
fore a street railway or tramway can cross its streets :—Held, upon the evi 
deuce, that the proposed branch line is not a street railway or tramway, 
and that s. 1S4 only applies to operation along highways and not to cross 
ings thereof.

Re Niagara, St. Catharines <& Toronto Ry. Co. (Thorold Street Cross- 
ings), <i Can. Ry. Cas. 145.

Provincial railway—Authority of the Hoard.
B. & Sons applieil to the Board for an order directing the IT. & 1). Street 

Ry. Co. (incorporated by the Legislature of Ontario) to construct and 
maintain a siding from their railway to the premises of the applicants:— 
Ilekl, that the application must be refused, as the Hoard had no jurisdic- 
tion over a provincial railway, and no power to make an order for the 
construction of a siding by it.

Bertram v. Hamilton & Dundas Street Ry. Co., 6 Can. Ry. Cas. 158.

Traffic accommodation—Restoring connections.
On an application to the Hoard under the Railway Act, 1903, for a 

direction that a railway company should replace a siding, where traffic
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facilities had been formerly provided for the respondents with connections 
upon their lands, and for other appropriate relief for such purposes: — 
Held, that, under the circumstances, the Hoard had jurisdiction to make an 
order directing the railway company to restore the spur track facilities 
formerly enjoyed by the applicants for the carriage despatch and receipt 
of freight in carloads over, to and from the line of railway.

Can. Northern Ky. Co. v. Hobinson, tl Can. Ity. Cas. 101, 37 Can. S.C.It. 
541.

[Sec 11 Can. Ky. Cas. 280, lit Man. L.R. 300, II Can. Ity. Cas. .104. It 
Can. S.C.It. .187. 1.1 Can. Ity. Cas. 412, [ 1011] A.< . 730. 14 Can. Ity. t as. 
281, 5 D.L.ll. 710. followed in Dominion Transportation Co. v. Algoma 
Central v. Hudson Hay Ity. Co., 17 Can. Ky. Cas. 422. |

Track facilities Damages for refusal to supply—Limitation of Ac­
tion.

Action for damages for taking away spur-track facilities formerly en­
joyed, and refusing to restore same for plaintiffs' use on their land adjoin­
ing the rail wax yards. The Board had by order dated Tilth February, liHtti. 
made under *s. 211. 25.1 of the Railway Act. lilO.1. found as a fact that the 
defendants had refused to afford "reasonable and proper facilities’* as re­
quired by s. 253 and directed the defendants to restore these spur-track 
facilities within four weeks, which order was aliirmed by the Supreme 
Court of Canada. 17 Can. S.C.R. 541 : — Held (IT. an action lies for such 
damages under the circumstances, the finding of fact by the Hoard being 
conclusive under < 42 (1) of the Act, and this Court has jurisdiction to 
find and assess the damages. (2) Maint ill’s were entitled to damages from 
the date of the breach and not merely from the date of the Board's order. 
(11 The Board had no jurisdiction to deal with the question of damages 
and, not having assumed to do so, the plaint ill's were not estopped front 
bringing this action by any adjudication of the Hoard. (41 Damages 
should be allowed during the time taken up by the appeal to the Supreme 
Court, and Peruvian Cuano Co. v. Dreyfus. [111021 A.C. 100, did not apply. 
(5) S. 242 of the Act, limiting the time for bringing "all action or suits 
for indemnity by reason of the construction, or operation of the railway," 
does not apply to an action for a breach of a statutory duty in neglecting 
and refusing to supply reasonable and proper facilities.

Robinson v. Can. Northern Ky. Co., 11 Can. Ky. Cas. 280, 10 Man. L.K.
.100.

[Affirmed in 43 Can. S.C.R. 387, 11 C o. Ky. Cas. 304 ]

Denial of traffic facilities—Injury by reason of operation of rail­
way—Limitation of actions.

Injuries suffered through the refusal by a railway company to furnish 
reasonable and proper facilities for receiving, forwarding and delivering 
freight, as required by the Railway Act, to and from a shipper’s warehouse, 
bv means of a private spur track connecting with the railway, do not fall 
within the classes of injuries described as resulting from the construction 
or operation of the railway, in s. 242 of the Railway Act, 11)03, and, con­
sequently, an action to recover damages therefor is not barred by the limi­
tation prescribed by that section for the commencement of actions and 
suits for indemnity. Judgment appealed from, 11) Man. L.K. 300, 11 Can. 
Ry. Cas. 280, affirmed, (Jirouard and Davies, J.J., dissenting.

Can Northern Ky. Co. v. Robinson, 11 Can. Ky. Cas. 304, 43 Can. S.C.R. 
.187.

[Affirmed in [11)11] A.C. 711), 1.1 Can. Ky. Cas. 412; distinguished in 
Grand Trunk Ky. Co. v. Sarnia Street Ky. Co., 21 Can. Ky. Cas. 100.]
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III MOV AI. OF A SIDING—LIMITATION.

The appellant company having constructed a spur track or siding into 
tin- respondent's yard for the convenience of trallie, in November, 1904, 
cut it oil", and on February ID. lOOli. the Hoard, under ss. 214. 233 of the 
Railway Act, ID(id, directed its restoration, which was carried out on Sep 
t ember 28. I Dim. In an action for damage., for breach by the appellant - of 
1 heir statutory obligations between October 31. 1004. and September 2S. 
1000:—-Held, that under *. 42 of the Railway Act, 1003, the order of the 
Hoard, allirtncd as it was by the Supreme Court on appeal, was conclusive 
as to the question of fact, that the facilities previously enjoyed h\ tin 
respondents were of a kind to w hich they were entitled : Held. also, that 
the special provisions of the Act a> to one year's limitation (see s. 242 sub­
stantially re-enacted by s. 300 of the Railway Act, 1000), relate to damages 
sustained bv the construction or operation of the railway and do not up 
ph to the refusal of facilities by means of a siding outside the railway u- 
constructed, which is not an act done in the operation of the railway 
| ( an. Northern Ry. ('o. v. Robinson, 43 Can. S.C.R. 387, 11 Can. Ry. Cas. 
du 1. allirmed. |

Can. Northern Ry. Co. v. Robinson. Id Can. Ry. Cas. 412. [10111 A c.

| See 14 Can. Ry. Cas. 281, ô D.L.R. 71b: distinguished in Crand Trunk 
Ry. Co. v. Sarnia Street Ry. Co.. 21 Can. Ry. ( as. llill.

Ml-AS fin: Of C'OMPf N8ATION—RK VOVAI. Of SIM It TRACK IIY RAILWAY.

'I'lte measure of damages for the wrongful removal by a railway coin 
pany of a spur track adjacent to a coal and lumber yard from which 
track, at small expense, coal and lumber could be unloaded from cars di 
redly into such yard, is the additional cost of handling and hauling of such 
commodities from the freight yards of the company to the coal and lumber 
yard. The award of damages for the wrongful removal by a railway com 
pany of a spur track adjoining a coal and lumber yard from which coal 
and lumber could lie unloaded from cars into the yard with little labour, 
based upon the owner’s evidence of the additional cost of hauling coal and 
lumber from the company's freight yards, is not erroneous, though evidence 
that a transfer company would handle such commodities at a less sum per 
day for each team, if it appeared that the coal and lumber owners’ teams 
were better than those of the transfer company and would do more work 
per day. Demurrage charges upon cars, due to slowness in unloading them 
Iiy reason of a longer haul, may lie considered as an element of damages for 
the wrongful removal by a railway company of a spur track adjacent to 
a coal and lumber yard, from which tracks cars of coal and lumber could be 
quickly and cheaply unloaded directly into such yard, where, by reason of 
such removal, such commodities had to be hauled by the owner of such 
yard from a greater distance in a slower manner.

Robinson v. Van. Northern Ry. Vo. (Man.), 14 Can. Ry. Vas. 281. 5 
D.L.R. 7 HI.

[See I» Van. Ry. Vas. lui, 37 Van. S.C.R. 341, It Can. Ry. Cas. 289. 19 
Man. L.R. duo. 11 Can. Ry. Cas. 304. 43 Van. S.C.R. 387, 13 Can. Ry. Cas 
412. 11011] A.C. 730.J

Industrial spur track—Extknsion.

An application to construct a branch line by extending an industrial 
spur across certain private property of the respondent company. The ap­
plicant relied upon a letter from the owners of the property that they were 
willing to grant the right of wav for the spur over their land, and that ar 
rangements could be made later. The respondent objected before the Board



BRANCH LINKS AND ° I DINGS. 50

lu tin* application being grunted : Held, that the Board had jurisdiction to 
make the order.

tan. Northern By. Co. v. B lark woods et al.. 12 ('an. By. Can. 40.
[Heven-ed in 41 Can. S.C.R. 02, 12 Can. By. Ca-. 4.!: distinguished in 

Boland v. (irand Trunk By. Co., IS Can. By. Cas. liO.J

Private siding— Branch of railway.
The Board has not the power (except on expropriation or consent of tin 

owner i. to order that a private industrial spur track or siding, constructed 
and operated under an agreement lietw-en a railway com pain am! tin 
owner of the land upon which it is laid and used only in connection with 
the business of such owner, shall he also used and operated as a bra neb ol 
the railway with which it is connected.

Blackwoods, etc. v. Can. Northern By. Co. et al.. 12 Can. By. Cas. 4Ô. It 
Can. K.C.Ü. «2.

I Distinguished in Boland v. (Irand Trunk By. Co., 18 Can. By. ('as. tin. |

PRIVATE SIDING—I MU STRI AI K|MR TRACK—POWER TO fONHTRI ( I
Notwithstanding provisions in an agreement under which a private in 

dtistrial spur or siding has been constructed entitling the railway company 
to make use of it for the purpo-e of uHording shipping facilities for them 
selves and persons other than ihc owners of the land upon which it has been 
built, the Board except oil expropriation and compensation. Inis not tie- 
power, on the application under s. 22ii of the Railway Act, 1066, to order 
the construction and operation of an extension of such spur or siding as 
a branch of the railway with which it is connected. | Blackwoods v. Can. 
Northern By. Co.. 144 Can. S.C.B. !»2, applied. Duff, .1.. dissenting.]

(lover Bar Coal Co. v. 11 umbei-stone. (irand Trunk I’acilie By. and Clover 
Bar Sand & (iravel Cos., lit Can. By. Cas. 1(12, 4ô Can. S.C.B. il4ti.

|Distinguished in Boland v. Grand Trunk By. Co., 18 Can. By. Cas. tin.|

Sidings—Proximity of stations.
The Board will not order railway companies to put in sidings every 

three or four miles along their lines.
Pheasant Point Farmers v. Can. Pae. By. Co.. 14 Can. By. Cas. 13. 7 

D.L.B. 8S7.
[Followed in McPherson v. Can. Pae. By. Co., 18 Can. By Cas. f»7 ; Kelly 

v, Brand Trunk By. Co., 24 Can. By. Cas. 3(17.]

Jurisdiction—Question of titi.k—Spur line.
In deciding upon an application to construct a spur line under section 

226 of the Bail way Act, 1006, the Board is not the proper forum to deter 
mine questions of title. The question is for the Provineial Courts to de 
vide.

Breen field Conduit Co. v. lletheriiigton, 16 Can. By. Cas. 4 44.

Unjust discrimination Facilities—Kcjual basis—Switching tolls 
Beiiatks.

The object of s. 226. of the Bailwav Act, 1066. was to compel carriers, 
instead of leaving it entirely to their discretion, to construct spurs furnish 
mg facilities to all traders on an equal basis, not subject to any special or 
arbitrary switching toll for the use of such spur, and failure to do so is 
unjust discrimination, but if, after the spur lias been constructed, the 
trallie moved is not sufficient to warrant its construction, the loss is on the 
trader and not on the carrier. The rebate provided hv s. 226 is not limited 
to the charge made for switching over tin* spur in question but extends to 
the tolls charged on cars moved over such spur. The Board has the right 
to order rebates either in proportion to the amount of toll> charged upon



ou BRANCH UNES AND SIDINGS.

such car or by a fixed charge per car. | G rand Trunk Ry. Co. v. Chin-tie. 
Henderson & Co., 9 Can. Ry. Cas. 502; Pilon v. Grand Trunk Ky. Co., Id 
Can. Ky. Cas. 433, followed.]

llepworth Silica Pressed Brick Co. v. (iraml Trunk Ky. Co., 18 Can. Ky. 
Cas. 0.

[Afirmed in 19 Can. Ky. Cas. 395. |
CoxsTBvrnox oi sn as —Km ak in main link—Uaxgerous—Light

TRAFFIC.
The practice of breaking a single track main line for industrial spurs at 

points where trains are operated at high speed is more or less dangerous, 
and will not lie countenanced by the Hoard, although in the nast switches 
have been put in which were not objectionable on account of light traffic 
and slow movement on the line. | Pheasant Point Farmers v. Can. Pac. 
Ky. Co., 14 Can. Ky. ('as. 13, followed.]

McPherson v. Can. Pac. Ky. Co., 18 Can. Ky. Cas. 57.

JVRISUK TION—ACQUISITION <>F LAND FOB 8PUB—C.L. TRAFFIC.
Where a spur is built by a railway company, under an order of the 

Hoard, to handle C.L. trallie, the carrier has fulfilled its obligation when 
it places a car on the spur for discharging or receiving of traffic. Tin 
Hoard has no jurisdiction to direct the respondent to acquire land on sinli 
spur for the purpose of leasing it to the applicants for a coal shed -it 

Forward v. Can. Pac. Ky. Co., 19 Can. Ky. Cas. 434.

Sim us—(Construction—Rights-of-way—Owni hsiiii- —h nisiurnow
Spur lines constructed under the provisions of s. 222, of the Railwav 

Act, 1900, do not ipso facto become part of the railway of the company 
from whose line they are built under the provisions of an agreement provid­
ing that the railway company furnish the ties, rails and fastenings, which 
remain their property, and the owner provides the right-of-way. Such a 
siding cannot be extended to the land of another owner under an order of 
the Hoard, but tin» Hoard may, in the public interest, authorize the expro­
priation of the right-of-way upon which the siding is built and its exten­
sion to the lands of an adjoining owner requiring railway accommodation.

[Hlaekwoods et al. v. Can. Northern Ky. Co. and Winnipeg, 41 Can. 
S.C.R. 92, 12 Can. Ky. Cas. 45; (.'lover Har Coal Co. v. Iluinbcrslonc, Grand 
Trunk Pacific Ky. and Clover Bay Sand & Gravel Cos., 45 Can. S.C.R. 31b. 
13 Can. Ky. ( as. 1(52, distinguished.]

Boland v. Grand Trunk Ky. Co., IS Can. Ry. Cas. 00.
[Followed in Standard Crushed Stone Co. v. Grand Trunk Ky. Co., I1- 

Can. Ky. Cas. 374.1

S pubs- — Mai ntkn anuk—Own hush ip.
When a spur is constructed so that it becomes part of the railway com­

pany's property, the company should repair and maintain it, but when 
part of the right-of-way of the spur is upon the property of the railway 
company and part upon the applicant company's property, the railway 
company, in the absence of an agreement to the contrary, should maintain 
that part of the spur upon its own right-of-way and renew the rails (la- 
longing to it) of the extension of the spur into the applicant company's 
property, but the applicant company should maintain and repair the un 
derstructure on its own lands.

Wolfevillc Milling Co. v. Dominion Atlantic Ky. Co., 18 Can. Ky. Cas.
307.
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Spur—Ownership—Construction and ovkkatiox—Ownership of right

When the order of the Hoard authorizing the construction and o|»erali«m 
of an industrial spur provides that the respondent should retain the own­
ership of the right-of-way on which tin* siding is located, the Hoard can 
only authorize the applicant to take expropriation proceedings to enable it 
to acquire the right-of-way across the lands of the respondent so as to 
reach by an extension of the spur another industry which it desires to serve.

(irand Trunk Ity. Co. \\ Hamilton & Toronto Sewer Pipe Co., IS Can. 
Ry. Cas. ;ni«t.
MM US OR HRANC1I LINKS—OWNKRSHIP OF I AMIS RKqt lRKI).

S. 22Ô of the Railway Act, ItlOfl, applies to spurs or branch lines or 
deved under s. 220 as well as to branch lines authorized under s. 222. The 
lands necessary for a spur constructed under s. 220, are therefore to be 
acquired by agreement nr expropriation in the same manner as lamls for 
other railway purposes. Consequently where lands so required are owned 
hv the applicant for the spur, and the applicant has not been compensated 
for them in accordance with the Act, they do not become vested in the 
railway company by the mere operation of s. 220, subs, f», upon refund of 
the cost of the spur by means of rebates. [Holand v. Grand Trunk Ry. 
In.. IS Can. Ry. Cas. 00. followed.]

Standard ( rushed Stone Co. v. Grand Trunk Ry. Co., IS Can. Ry. Cas. 
374.

Tous—Carkiacik of frkii.iit Sim i: iixi —Rkiiatk.
In subs. 3 of s. 220 of the Railway Act. 1000, the words “tolls charged 

by the company in respect of the carriage of trailic for the applicant over 
the spur line” mean the tolls charged for the transportation, on tin- railway 
company's line, of goods carried to or from the applicant’s premises and 
not tolls charged for the movement of freight on the spur alone; conse­
quently it railway ordered to build a spur line to an industrial plant un­
der s. 22d at the expense of the applicant and to move ears over it without 
additional toll may be directed by the Hoard to rebate to the applicant a 
lived sum per car from the toll- on business done with tin* applicant and 
carried over the spur line until the cost of construction shall have been 
repaid by the railway. [Ilepworth Silica Pressed Brick Co. v. Grand 
Trunk Ry. Co., IS Can. Ry. Cas. !). ullirmed.|

(irand Trunk Ry. Co. v. Ilepworth Silica Pressed Brick Co., It) Can. Ry.
( as. 36Ô. fll Can. S.C.R. Hi, 21 D.L.R. 480.

I'kivati: Swing—Facii.itikh—Pi \< im. Cars.
A private siding, not on the railway right-of-way. is not part of the 

railway, and a carrier cannot be ordered, at the instance «if a stranger, to 
connect it. with the railway for the purpose of operating it as part of the 
railway or t«i place ears upon it for receipt of trailic.

Hammerer v. Can. Pae. Ry. Co., 21 Can. Ry. Cas. 74.
| Followed in New Minas Fruit Co. v. Dominion Atlantic Ry. Co., 24 

Can. Ry. Cas. !)7.]

Siding on rigiit-of-way—Exclvsivk privilkgrs—Vnjvst iusurimina-

A railway company should not enter into an agreement for the con­
struction of a private siding upon its right-of-way. Such an agreement
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defeats the purpose of its undertaking and l»y mean» vf it unjust dis­
crimination max lie practised.

Van. Pan. Ry. Vo. v. Vancouver Ice & Void Storage Co., ‘23 t un. Rv. 
Can. 1.

Sidings ox right-of-way—Jurisdiction--Approval—Adequate a< < om
MODATION FOR TRAFFIC.

Subject to the jurisdiction of tin- Hoard in reaped of adequate and 
suitable accommodation foi traHit*, the railway company may, after the 
route map lias lieen approved, locate its tracks upon its own right-of 
vay without approval from the Hoard as to the location of these tracks, 
except where highways are crossed.

lie Cireat Northern Ry. Vo. Sidings, 23 Van. Ry. Vas. 5.

siding on Right-of-way—Removal—Industries—C.L.
W hen industries have liecome depemlent ii|kiii V.L. fai llit ins afforded 

by a particular track (other than a team track i located wholly on the 
railway right-of-way, such track should not In- removed or re-located, 
it" the parties do not agree, without leave of the Board.

|Ixainnierer v. Can. Pac. Ry. Vo., til Van. Ry. Vas. 74; Can. Pac. lty. 
t o. v. Vancouver lee. etc. Co., 23 Van. Ry. ( as. 1. referred to.J 

Re (ireat Northern Ry. Vo. Sidings, 23 Van. Ry. Vas. 5.

Industrial spur—Cost of.
Where an industrial spur is built in the interests of commerce at the 

cx)N‘iise of the industry to Ik» served, the entire cost both of construct ion 
and maintenance should be borne by such industry.

Bienfait Commercial Co. v. Van. Pac. Ry. Co., 23 Van. Ry. Cas. 02.

Plating cars—Private hiding—Compensation.
A carrier which, for the convenience of shippers or consignees and 

at their request, places their ears oil a private siding owned liy other 
parties, is entitled to charge against such shippers or consignees the 
amount of compensât ion payable by the carrier to the owners of the 
aiding for suvli use of it.

Canyon City Lumber Co. v. Can. Pac. Ry. Co., 24 Van. Ry. Vas. il.

•IvitisDicTioN—Spurs—( '«instruction—<)w xkkship.
A spur line const meted under s. 222 of the Railway Act, 1000. does 

not become part of the railway from whose line it is built under an 
agreement with the owner providing that the railway company furnish 
the rails, ties and fastenings, which remain their property, and the 
owner provides the right-of-way. even if no reference is made to such 
agreement in the Hoard's order authorizing the construction of the spur, 
and tin1 Hoard has no jurisdiction to authorize an adjoining owner to u-e 
such spur.

| Blackwoods, etc. v. Van. Northern Ry. Vo. and Winnipeg, 44 Can 
S.C.R. 02, 12 Can. Ry. Cas. 4Ô; Clover Bar Coal Co. v. Humberstone. 
(Irand Trunk Pacific Ry. et al. Cos.. 4.“» Van. S.C.R. 340. 13 Can. Ry. 
Vas. 102; Boland v. (irand Trunk Ry. Vo.. IS Can. Ry. Cas. 00; Kammercr 
v. Can. Pac. Ry. Co.. 21 Can. Ry. Cas. 74. followed.]

Beverly Coal Mine and Humberstone Coal Cos. v. Grand Trunk Pacific 
Ry. Co., 23 Can. Ry. Cas. 64.

Spurs—Location—Construction—Facilities—Accommodation.
Where the trackage for siding facilities offered by a railway company
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will only serve a particular site luit «lot** not give suitable accommoda­
tion for the warehouse of the applicant, the railway company may lie 
ordered to provide siding facilities for the site selected by tlie applicant, 
but at no greater cost than if these facilities were furnished at the site 
proposed by the railway company.

Wolfeville Fruit Vo. v. Dominion Atlantic Ry. Vo.. 24 Van. Ry. Vas. 11.

INDUSTRIAL HIM R -II Kill WAY—REMOVAL.

Aii industrial siding crossing a highway should on 1 \ lie removed b\ 
direction of the Hoard and not upon notice given by the council of the 
municipality controlling the highway. The terms on which it may 
cross the highway were lived by the Hoard.

[Shraggc v. ( ity of Winnipeg. *24 Van. Ry. Vas. til. followed.]
(jrand Trunk Ity. Vo. v. Vobotirg. 23 ( an. Ity. Vas. 38.

Spurs—Removal— Notick— Am n ation to Hoard.

A municipality, on giving notice, may require a spur to be removed. 
If there are reasons why this should not become operative the railway 
company may apply to the Hoard to stay the effect of the notice.

Shragge v. Winnipeg, 24 ( an. Ity. Vas. til.

Hdings—Installation—Jvkisdh tiox—Agreement— Facilities.

The Board has no jurisdiction under s. 2H4 of the Railway Act, ItlOfi, to 
direct that facilities, such as sidings, should be installed between stations, 
and the fact that such siding has been installed by ag. cement between 
the parties docs not extend the powers of the Board.

| Hammerer v. Van. I’ac. Ity. Vo.. 21 Van. Ity. Vas. 74. followed. ]
New Minas Fruit Vo. v. Dominion Atlantic By. Vo., 24 Van. By. Cas. 

97.

CONSTRUCTION OK HIM R FOR SIIIIM'KR F.X PENSE DETERMINED IIY ROARU.

When an order is made by the Board for the construction of a spur 
line for the accommodation of a shipper, under s. 220 of the Railway 
Net. 1000. the question as to payment of expenses should he dealt with 

by the Board—not only the question as to work or practices which may in 
the future mean expenditure, but also the disposition of the resultant 
cost.

Re S. A. Hamilton Vo. and Van. Vac. Ity. Vo., 28 W.L.R. 109.

SPURS—1\IH NTRIAL OR lit'’SINKS»—TEAM Til AUK 8—GENERAL I XTKItSW ITVII- 
1X0 ORDER.

General Order No. 11 of the Board, dated duly 8, 1908 known as the 
General Interswitching Order, was confined in its operations to indus­
trial or business spurs, and did not extend to team tracks which foi m 
part of a railway’s terminals.

Re Interswitching Service, 24 Van. Ity. Cas. 324.

Inters witching—General Orders Nos. 230 and 232.
In view of the fact that interswitching from and to private spurs has 

been freely accorded in the past by the carriers to one another, those pro­
visions of General Order No. 230. issued pursuant to the judgment of 
May If*. 1918. which were designed to protect the initial carrier in its 
enjoyment of the line haul, were amended by General Order No. 232,
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so as to apply to team tracks only, and not to lie applicable to shipments 
intersu itched from private spurs.

(Grand Trunk lly. Co. v. Can. Pac. Ry. Co. and London (London 
Jnlrrswitching Case), (1 Can. Ry. Cas. 327, followed.]

Re Interswi tel ling Service. 24 ( an. Ry. Cas. 324.

BRIDGES.
A. Construction and Maintenance.
B. Injuries on Bridges.

See Highway Crossings.
Bridge as a means of farm crossing, see Farm Crossings.

Annotations.
Statutory height of bridges and penalties for violation, 4 Can. Tîv. 

Cas. 53.
Bridges at Highways, 1 Can. Ry. Cas. 407.

A. Construction and Maintenance.
Canal bridge—Agreement between Crown and company \r to on-

STRICTION.

The suppliants’ predeeessor in title applied to the Minister of Railways 
and Canals for leave to const met a railway bridge across the Otonahce 
River, undertaking at the same time to construct a draw in such bridge 
in ease the < Town should at any time thereafter determine it to be 
necessary for the purposes of navigation. By order in council, and 
agreement made in pursuance thereof, between the suppliants' predecessor 
and the Crown, permission was given to the former to construct a bridge 
across tin; river, on their undertaking to construct at their own cost a 
swing in the bridge, should the Government at any time thereafter con­
sider that to be necessary, or in case of the carrying out of the proposed 
canal for the improvement of the Trent River navigation, and a swing 
in the said bridge not being necessary, that there should in that case 
be a new swing bridge over the said canal, the cost <*f the swing and the 
necessary pivot therefor to be borne by the said mipany. The canal 
having been constructed, it became necessary to h e a new swing bridge 
over the canal on the company's line of railway Ibis bridge was built, 
and the suppliant company discharged the ol it ion to which it suc­
ceeded to pay the cost of the pivot pier and of swing or superstructure
of the bridge. Hold, that in the absence of stipulation in the agree 
ment lietweeii the parties as to which should bear the cost of such main 
tenance and operation, the suppliants having built the pivot pier and 
swing as part of their railway and property, should maintain and operate 
them at their own cost.

Can. I’ac. Ry. Co. v. The King. 10 Can. F.x. 317.
[Allirmed in 38 Can. S.C.R. 211.)

Swing bridge—Cost of voxmiunion—Maintenance.
The C.l\R. Co. applied for liberty to build a bridge over the Otonahce. 

a navigable river, undertaking to construct a draw in it should the 
Government deem it necessary. An order-in-council was passed providing 
that “the company . . . shall construct either a swing in the bridge 
.now in question . . . the cost to ht* borne by themselves or else a
new swing bridge over the contemplated canal (Trent Valley Canal) 
in which ease the expense incurred over and above the cost of the swing
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■ i scIf and the necessary pivot pier therefor shall be borne by the Govern- 
•nent. ' A nexv swing bridge was constructed over the canal by agreement 
with the company :—Held, that the words “the cost of the swing itself 
and the necessary pier" included, under the circumstances and in the 
connection in which thex were used, the operation and maintenance also 
of the swing by the company. Ill Can. Kx. :j 17, atlirmcd.

Can. Vac. Ry. Co. v. The King, ,'is Can. S.C.R. 211.

Highway crossing—Divkki ix<; sthkam vndkk highway -Kkfxtion of
BUBHTITl TIONAI. HRIIK1K—Ll XUll ITY TO KFK.I* IX RKI'AIK.

A railway comps n\. desiring to cross a highway at a point where it 
was carried by a bridge over a small stream, in pursuance of its statu­
tory powers, diverted the stream to a point some distance away, and built 
a new bridge over it where it there intersected the highway:—Held that, 
whatever remedy the municipality might have if it had sustained damage 
by reason of the exercise by the railway company of its rights, the latter 
was under no liability, in the uh.-enee of special agreement, to keep the 
bridge substituted by it in repair.

Peterborough v. Grand Trunk Ry. Co., 1 Can. Ry. Cas. 4!»4. .‘12 0.11. 154.
[ Allirmed in 1 O.L.ll. 144. I Can. I’y. Cas. 4!»7 : discussed in Palmer \. 

Michigan Central lly Co.. (I O.L.ÎI. !10; distinguished in Hanley v. Toronto,
I lam. & I»nlia In lly. C’o., II O.L.ll. 111; followed in Palmer v. Michigan 
Central lly. Co., 2 Can. lly. Cas. 2314, 2 O.W.lt. 477. |

Highway rriimik—Khplaxaiik Trii'artut. Agrkkmf.nt—Railway Com-
MITTFF—JURISDICTION OF.

3y tlui Ksplanade Tripartite .Xgreement, dated 20th duly. 181*2, between 
the City of Toronto and the two railway companies ((J.T.I1. and C.P.R.), 
confirmed by statute 55 & 50 Viet. c. 48 (I)) the C.P.R. agreed to build a 
highway bridge over the tracks of the railway companies—the por­
tion of the cost to be borne by each to be settled by arbitration or paid 
nIually by the C.P.R. and the City, in ease the G.T.R. was found to be 
exempt from, or entitled to idemnity against, liability for any portion 
of the cost. The rights of the CJ.T.R. as to such exemption or indemnity 
were, by the agreement, to lie decided by the submission to the Court 
of a special ease between the City and the G.T.R. After the bridge was 
built, in accordance with plans and speciMentions approved hv (he Rail 
way Committee and while an action brought by the City against the 
(J.T.R. and C.P.R., in lieu of such special case, was pending, an appli­
cation was made by the City to the Railway Committee for an order 
to authorize and ratify the construction of the bridge, and direct the 
terms upon which the cost of the work was to lie borne:—Held, that the 
application must he refused, the question involved not being of a public 
nature, but the settlement of a dispute of a private nature, which the 
parties bv their agreement had left to lie settled by the Courts.

| Merrilton Crossing Case, .'1 Can. lly. Cas. 2(13, followed.]
Toronto v. Grand Trunk lly. Co. and Can. Pae. Ry. Co. (York Street 

bridge Case). 4 Can. Ry. Cas. 62.

Vi aim it—Highway protf.ctiox—Acckhs to harbour.
Prior to 1888 the G.T.R. Co. operated a portion of its railway upon the 

•‘Ksplanade,” in the city of Toronto, and, in that year, the C.P.R. Co. 
obtained permission from the Dominion Government to fill in a part of 
Toronto Harbour lying south of the “Ksplanade” and to lay and operate 
tracks thereon, which it did. Several city streets abutted on the north 
side of the “Ksplanade," and the general public passed along the pro- 

Can. Ry. L. Dig.—5.
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longations of these streets, witli vehicles ami on foot, for tin* purpose 
of access to tin- harbour. In 1892. an agreement was entered into between 
tin* city and the two railway companies respecting the removal of the 
sites of terminal stations, the erection of overhead trallie bridges am. 
tlu? closing or deviation of some of these streets. Ill is agreement was 
ratified by statutes of the Dominion and provincial legislatures, the 
Dominion Act (fill Viet. c. 48 i, providing that the works mentioned in the 
agreement, should lie works for the general advantage of Canada. To 
remove doubts respecting the right of the C.P.R. Co. to the use of portions 
of the bed of the harbour on wliieli they had laid their tracks across the 
prolongations of the streets mentioned, a grant was made to that company 
by the Dominion Government of the “use for railway purposes” on and 
over the lilled-in areas included within the lines formed by the pro­
duit ion of the sides of the streets. At a later date the Dominion 
Government granted these areas to the city in trust to be used as publie 
highways, subject to an agreement respecting the railways, known as the 
“Old Windmill Line Agreement,” and excepting therefrom strips of land 
till feet in width between the southerly ends of the areas and the harbour 
reserved as ami for “an allowance for a public highway.” In dune. 
Iotto. the Hoard, on application by the city, made an order directing that 
the railway companies should elevate their tracks on and adjoining the 
“Esplanade” and construct, a viaduct there:—Held, tlirouard and Dull. 
d.J., dissenting, that the Hoard had jurisdiction to make such an order; 
that the street prolongations mentioned were highways within the mean 
ing of the Railway Act; that the Act of Parliament validating the agree 
ment made in 1892 was not a “special Act” within the meaning of the 
Railway Act and did not alter the character of the agreement as a private 
contract alleeting only the parties thereto, and that the C.IMt. Co. 
having acquired only a limited right or easement in the lilled-in land, had 
not such a title thereto as would deprive the public of the right- to pass 
over the same as a means of communieation between the streets and the 
harbour.

(irand Trunk and Can. Par. Ry. Cos. v. Toronto (Toronto viaduct easel, 
II Can. Ry. Cas. 118, 42 Can. S.C.R. Old.

| Allirmed in [1011] A.C. 4(11, 12 Can. Ry. Cas. .'178; followed in Oak 
ville v. Grand Trunk and Canadian Pacific Ry. Cos., 22 Can. Ry. Cas 
433.]
VlAIUCTH llK’.HWAY I'ltOTF.CTION.

The Railway Committee, in the exercise of powers preserved to it under 
s. 238 of the Dominion Railway Act. 190(1. on January 14, 1904, ordered 
the appellant and respondent railway companies to carry a bridge over 
their respective lines at Yotige street, in the City of Toronto. The Rail 
way Hoard constituted by the Railway Act, 1903, consolidated in 190(1, on 
June 9, 11101), ordered the said two companies to construct an elevated 
viaduct several miles in length, for the purpose of carrying four of the 
tracks of their railways through the said city: -Held, that under the said 
s. 238, and the amending, Act of 1909 (8-9 Kdw. VII. c. 32), ss. 237 
238, the Railway Committee and the Hoard had jurisdiction to make these 
orders, the latter of which virtually superseded the former. The evidence 
shewed that the lint's of rails were laid “upon or along or across a high­
way”—highway being defined by s. 2, subs. 11, of the Railway Act, 190(1. 
as including “any public road, street, lane or other public way or com 
munication.” As regards the respondent company, the lines were laid 
along an esplanade, which was deemed a public highway under 28 Viet, 
c. 24. As regards the appellant company, they were laid along a route
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as to which then* was art mil ux*r by the publie, whether by light or leave 
ami license express or implied. It \vu« accordingly within the word* 
"public communication,” and exposed to tin* danger from which the 

• were under s. 238 entitled to lie protected: — Held, further, that 
the Hoard, where it has jurisdiction, max in its discretion make any 
order of this kind for the protection, safety, and convenience of the 
public, except where it is restricted by a. II of the Act .if Itniti, which 
enacts that, where the provisions of the A et of lihni. and of any -peeial 
Xct. passed by tin* Parliament of Canada, relate to the same subject, the 
latter, so far as necessary, shall override the former. Hut the Dominion 
Act, id Viet. e. 48, relied on by the appellants, which is a special Act, 
within the meaning of s. 2. subs. 28. of the Act of I1MMI, does not relate 
to the same subject as the Act of ItlOtt. The former empowers the com­
panies a licet ed thereby to construct and use certain specilicd works; the 
latter empowers the Hoard to riipiire railway companies to construct 
such works as it may deem necessary for the protection and convenience 
of the public. lllTect can lie given to both statutes, and s. :!. eon sei| lien tly. 
does not in this case restrict in any way the power of the Hoard. 1 12 
Can. S.C.K. (I111, II Can. Ily. Cas. .‘18. all'unicd.]

Can. Pile. Ily. Co. v. Toronto and < I rand Trunk Ily. Co. (Toronto Vi;: • 
duet Case), [1011] A.C. 401, 12 Can. llv. Cas. .'178.

OVEBIIKAD IIKIIICK—ll.MIWAY VltOHKlXU—<l XIORITV—llxi'l \<K Ol KFMOYAI

On an application under s. 227 of the llailway Act. 1000. for leave to 
cross the main line of the respondent by an overhead bridge, the «pies 
tion arose as to who should bear the expense of removing the spur of tin* 
respondent and relaying it miner the bridge. The location of the ap 
plica lit was approved Is* fore the location of the respondent, hut tin 
respondent's spur had lieon constructed for some time before : - Held (It. 
that ‘•construction*' and not “approval of location” gave priority. (2c 
that the respondent was senior to the applicant at the crossing and all 
the expense connected with the removal of the spur should In* borne by 
the applicant. [Can. Northern Ily Co. v. Can. Par. Ily. Co., 7 Can. Ily. 
Cas. 2!»7. followed. |

Can. Northern llv. Co. v. Can. Par. Ily. Co.. II Can. Ily. Cas. 4112.
| Followed in Midland Ily. Co. v. ( Irani! Trunk Pari lie Ily. Co.. 2!t Can. 

Ily. Cas. 80 ]

\I'M111 R AM) KPKKD OK TRAINS—VrIIIVVI.AII AND VKOKSTRIAN TRAFFIC,
Application for the construction of a highway bridge to be substituted 

for a level crossing over the main line of the re> :■—Held (1). that
the three main factors to he considered as creating the necessity for 
protirtion at a highway crossing are. the number of trains, and especially 
the rate of speed at which trains run over the crossing, the amount ot 
vehicular and pedestrian t rallie over the crossing, and the view which 
those using the highway have of trains approaching in both directions. 
(2) That the rate of speed at which trains run is a matter of greater 
importance than the number of trains passing over the crossing. (3) 
That only limited weight should In* given to arguments based on the 
amount of vehicular or pedestrian t rallie passing over the crossing. (4) 
That the rate of speed at which trains pass over the crossing is a very 
important factor. (5) That the extent of the view at such crossing is 
a matter of the greatest consequence, (d) That the application should In* 
granted and a highway bridge substituted for the level crossing over

3

92
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the double track main line of the res|»on<lent notwithstanding the fact 
that the tratliv on the highway at the point in question is comparatively 
light.

Front of Ksoott v. (Iraml Trunk Ry. Co., 12 Call. lty. Cas. 315.

Cost of ovlkiifad iminoK—Mvmvitai.ity.
U-ave was granted hy the Hoard to a municipality to carry a highway 

over the right of way and tracks of two railways by means of a bridge 
where no highway existed and the development of a village had been 
retarded for want of a crossing upon condition that the municipality bear 
the whole cost of construction. An easement was granted over the right 
of way. with right of support by piers without payment of compensation 
to the railway companies.

Rridgehurg v. Grand Trunk and Michigan Central lty. Cos., 14 Can. 
Hy. Cas. 10. 8 D.L.K. 961.

[Followed in London v. Grand 'Trunk Hy. Co., 20 Can. Hy. Cas. 242.]
OVFRHKAO HKIOOB—RAILWAY (ItOSSKU HY 1II0HWAY—SVITAIII.i; KTRtTTt'KF. 

—MVNIC 11‘AI.ITY.

In dealing with an applieati<m by a municipality to direct a railway 
company to carry a new highway across its tracks by an overhead 
crossing, the Hoard’s jurisdiction is conlined to giving directions as to 
the structure when railway property is interfered with and upon the 
municipality passing a by-law providing a proper and suitable structure 
for the purpose an order will go approving of same, and in such case the 
whole cost of the new highway will be upon the applicant.

Mission District Hoard of Trade v. Can. l’ac. Hy. Co., 14 Can. Hy. 
Cas. 331.
11 Kill WAY (ItOSSKU HY RAILWAY—BltllKiB—RAILWAY YAR|>—APPORTION 

MLNT OF LOST.

Where an application was made by a local improvement district for a 
bridge carrying the highway over railway tracks, ami the limits of an 
adjoining city were afterwards extended so that the highway became 
wholly within the city limits, the Hoard decided that the district should 
not bear any portion of the cost of such bridge, that the city should con 
tribute #5.000 of the cost for that portion of the bridge which crosses the 
through tracks of the railway company, who must boar the whole cost, 
of extending the bridge across their yard, 20 per cent of the cost of 
the whole bridge to be paid out of the Railway tirade Crossing Fund and 
the balance by the railway company.

Saskatchewan Local Improvement District No. 101 v. Cun. Vac. Hy. 
Co.. 14 Can. Ry. Cas. .337.

Hum way nuiiMiK—Cost of m aim kxaxce.
The usual rule in cases of repairing and maintaining highway bridges, 

apart from special circumstances, is. that the railway company is re­
sponsible for railway structures, and the municipality for structures handed 
over to it for municipal and highway purposes.

Assiniboia v. Can. Northern Hy. Co., 14 Can. Ry. Cas. 305.

Biuixjks ovkr moil ways.
A bridge crossing a river, connecting the separated parts of a public 

highway is part of the highway itself and is also a public place, and is 
within the operation of s. 248. subs. 2. of the Railway Act, 100b. 

Haldimand v. Bell Telephone Co., 2 Ü.L.R. 107, 25 O.L.R. 4ti7.
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Dt TV TO ERECT—IRRIGATION WORKS.
Where an irrigation company had received, under the North-West 

Irrigation Act, «1 Viet. (Can.) c. 35 (now R.S.C. MOD, c. Ill ), a license 
to take water to use in its business in the North-West Territory, and 
obtained authority to cross with its works road allowances not yet used 
as public highways reserved from its lands by the Crown lor future use 
as public highways, such company is it*elf bound, it I wing the party 
for whose convenience and prolit the road allowances had lieen interfered 
with, to build bridges when the road allowances afterwards become pub 
lie highways on both sides of the work* constructed across them by the 
company, even though it had never stipulated that it would maintain 
the necessary bridge or bridges at the * indicated in an accompany­
ing plan, where their works crossed road allowances or public highways 
ns provided by subs, (h), s. II. of the said Irrigation Act (now subs. 
1 (b) s. 15, R.S.C. 1900, c. 01) which it did in an application required 
of every applicant for license under the Act to tile with the Commi* 
sioner of Public Works for the North-West Territories, by the aforesaid 
subsection for the right to construct any canal, ditch, reservoir, or other 
works referred to in the memorial, across any road allowance or sur 
vexed public highway, which may lie affected by such works. [Rex \. 
Allierta Hy. & Irrigation Co., 3 At la. L.R. TO. allirmed on appeal; Allierta 
Kv. & Irrigation Co. v. The King. 44 Can. S.C.R. 505. reversed on appeal. |

Rex v. Albert» Railway & Irrigation Co., 7 D.L.R. 513, [ 191*2J A.C.
827.
Overhead bridge—Contract to maintain—Change in traffic condi-

On it liecoming necessary to repair or replace an overhead bridge 
carrying the tracks of a railway company over the road of another rail 
way company, the latter is Ismiid to provide a structure sufficient for 
the conditions of modern trallie, although the bridge displaced was 
ample for the needs at the time it was built, where, by contract, it 
was required at its own expense to maintain such bridge in a good and 
safe state, so as not to endanger the property. Ilxed or moveable, of the 
ether company, and to saxe it from damage due to the construction or 
nonmaintenance of the bridge.

(irand Trunk Ry. Co. v. Can. Vac. Rv. Co. (Myrtle Bridge Case), 15 
Can. Ry. Cas. 433*. 12 D.L.R. 475.

fAllirmed in Can. Vac. Ry. Co. v. (Irand Trunk Ry. Co., 17 Can. Ry. 
Cas. 300; distinguished in Hamilton v. Can. Vac. and Toronto H. & It. 
Ry. Cos. ( Hamilton Bridge Case). 20 Can. Ry. Cas. 159; referred to in 
Windsor v. Can. Vac. Ry. Co., 21 Can. Ry. Cas. 00.1
Railway crossings—Overhead bridges—Maintenance—Fvtvrk trxv- 

fic—Senior AND JUNIOR.
A junior wishing to cross the line of a senior railway eompany, con 

traded for four crossings, three hy overhead bridges and one by a 
subway under a bridge of the senior, to lie constructed according to 

and specifications approved by the chief engineer of the senior, 
and having agreed that if it failed to maintain such crossings to his 
satisfaction, the senior could cause the necessary work to he done at the 
cost of the junior, was obliged not only to keep the crossings in g<sid 
and sufficient repair in the condition they were in when the contract 
was made, but could at any time he ordered by the Board to make 
them fit for the heavier traffic caused by the increased business of the

5
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senior. [Grand Trunk Ry. Co. v. Can. Pac. Ry. Co. (Myrtle Bridge ('asp). 
15 Cun. Ry. Chi. 435. affirmed.]

Can. Pac. Ry. Co. v. Grand Trunk Ry. Co. (Myrtle Bridge (asp), 17 Can. 
Ry. Cas. 300. 40 Can. S.C.R. 5-5.

Lights—Apixirtioxmknt of Cost.
By an order of the Board, tin- Grand Trunk Ry. Co. was ordered to 

eonstruct an overhead bridge at the crossing of the Cpper Laehine Road 
Ily its railway at Roeklield. Que., the post of eonstruetion and niaintenunee 
being divided amongst the various parties interested, ineluding the City of 
Laehine. After the bridge was eoiistrtivted the eity applied to the Board 
to rom pel the railway eo in puny to ereet the necessary poles and wires and 
to light the bridge by electricity as a part of the work directed to be done 
under the order. Klectric lighting of a highway bridge falls within the 
purview of the municipality, and the parties (other than the municipality i 
contributing to the cost of maintenance, should contribute only an amount 
representing the cost of the additional light required lieyoml that neces­
sary for the highway, if the bridge had not been constructed, 

v. Grand Trunk Ry. Co.. JO Can. Ry. Cas. 82.

Traffic UKiiMiK—Railway ami highway—Protection.
Cnder ;m agreement with the Provincial Government of Saskatchewan, 

a railway bridge was erected by the respondent company over the North 
Saskatchewan river, with a twelve foot roadway on each side clear of 
the railway track, and separated from it by a fence admitted to be safe 
and satisfactory for the purpose. There was no provision in the agree­
ment for protection to vehicular trallie from trains passing over tin- 
bridge. The Board refused an application by an adjoining municipality 
for an order, that the respondent should provide gates and watchmen 
at ls>lh ends of the bridge to warn the public against approaching trains, 
holding that the necessity for such protection was incidental to the use 
of the bridge as a highway.

Buekland v. Cun. Northern Ry. Co., 23 Can. Ry. ( as. 13.

FaI.SK WORK—Cl.KARAXC'KK—N Hi I.IUK X C K—Ati REE M I.XT.
An agreement between two railway companies for the construction of 

falsework to carry the line of railway of one company over the tracks 
of the other company without the standard clearances, may properly 
contain a clause indemnifying the company whose line is crossed from all 
loss, damage or expense of any nature occasioned to it, including loss, 
damage and expense that has been occasioned, or contributed to, by the 
negligence of its servants or agents or otherwise howsoever.

Can. Pac. Ry. Co. v. Can. Northern Ry. Co. (Falsework Case), 24 Can. 
Ry. Cas. 5.

B. Injuries on Bridges.
Notick to exoink drivers to stop before approaching bridge—“Res

IPSA LOQUITUR.”

Can. Pac. Ry. Co. v. Lawson ( 1885), Cass. Can. S.C.R. Dig. 1803, p. 720.

Bridge accident—Nervous shock resulting from fright.
A railway company is liable in an action at the suit of one injured in an 

accident while a passenger in the company's train for damages and pecuui-
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ary loss consequent upon a fright resulting in a shock to the nervous 
system causing physical injury if the fright was the result of the accident, 
and was reasonable and natural.

Kirkpatrick v. Can. Pae. Ry. Co.. 35 N.R.R. 598.
DEFECTIVE BRIDGE—INTOXICATED PASSENGER.

The deceased was a passenger on the defendants’ railway. At a certain 
point there was a defective bridge over which it was dangerous to run a 
train. At this bridge passengers were taken from one train and were 
obliged to walk across a part of the bridge and board another train at the 
opposite side. The deceased was intoxicated and asleep when the train 
arrived at the bridge. His companion shook him and told him it was 
time to transfer. The deceased paid no heed. As the passengers left the 
car the conductor noticed the deceased, and that he was drunk and asleep, 
but made no effort to wake him or to transfer him to the other train. 
Shortly after this, and while the train still stood on the bridge, one of 
the railway i roes heard a splash in the water in the river. Some days 
afterwards the body of the deceased was found some twelve miles below tin- 
bridge. The face bore marks of a severe bruise, which was. according to the 
evidence of the coroner and undertaker, sustained before death. Harvey. 
•I.. at trial nonsuited the plaintiff :—Held, on appeal (Stuart, J., dissent­
ing i. affirming the judgment of the trial Judge, that there was no evidence 
to go t<i the jury that tin- death of the deceased was caused by any negli­
gence of the defendant company. | McArthur v. Dominion Cart ridge Co., 
| 19H5] A.C. 72, ami llaincr v. ti.T.lt. Co., .'Mi Van. S.C.R. .18(1, distin­
guished.]

Heck v. Can. N rn Ry. Co., 2 Alta. L.R. 549.

HrIDOK OVI K HIGHWAY—HEIGHT OF—INJURY TO PERSON.

The plaintiff was driving a load of hay on a public highway within 
the limits of a village, sitting on top of his load. A railway, at a point 
within the village, was carried over the highway by an iron bridge, and 
the | while driving along the highway under the bridge, was
struck on the head by the girders and knocked off the load and injured. 
The bridge, when constructed, was built at a height greater than that re­
quired by the s. 185 of the Railway Act, 1888, but the municipality and 
their predecessors, owners of the road, subsequently so raised its level as to 
leave less than the statutory space lietween the road and the bridge: — 
Held, that tin* section must lie construed as compelling the railway com 
pany to construct their bridges, in the first plan . so as to leave the re­
quired space below them to the highway, and to maintain them at, at least, 
that height from the original surface of the highway, and not as obliging 
them to conform from time to time to new conditions created by the persons 
having control of the highway. [Gray v. Danbury (1887), 54 Conn. 574. 
specially referred to.]

Carson v. Weston et al., 1 Can. Ry. Cas. 487. 1 O.L.R. 15.

Injury to infant playing thereon—Notice to public that bridge not

to BE. USED.
While the defendants were repairing a highway bridge, having the en­

trance barricaded and a “No thoroughfare” notice, a boy, after working 
but while it was still light, went upon the bridge and, stepping upon 

a loose plank, fell upon the railway track beneath, and was killed. The 
jury, having found no negligence on the part of the boy, and that the 
company were negligent in not having a watchman, assessed the plaintiff’s

48
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<lamuyos at $800;—Hold, upon appeal, that tho defendants won* not liable. 
| Ricketts v. Markdale. .'ll O.K. 010. doubt etl.j 

Farrell v. fîrand Trunk Ry. Co., 2 Can. Ry. Cas. 240. 2 O.W.R. 8.1. 
[Referred to in llurteli v. Can. I’ao. lly. Co., 13 O.L.R. 032.]

Overhead ukiinje -Train of foreign vompany—Statutory height of car.
WIioii a oar of n foreign railway company forms part of a train of a 

Canadian railway company, it is ‘‘used” by the latter company within 
the imbuing of s. 102 of the Railway Act, 1888, so as to make that com­
pany liable in damages for th«i death of a bra kern an caused bv the ear 
lieing so high as not to leave the prescrilied headway In-tween it and an 
overhead bridge, .lodgment of Memlith, C.J., affirmed.

Atidieson v. (iraml Trunk Ry. Co., 1 Can. lly. Cas. 400, 1 O.L.R. 1(18. 
[Referred to in Deyo v. Kingston & Pembroke Ry. Co., 8 O.L.R. .188; 

Stephens v. Toronto Ry. Co., 11 O.L.R. 10.]

Statutory hkioiit—Overhead bridge—Contributory negligence.
tTpon tin- proper construction of s. 102 of the Railway Act, 1888. a 

railway company, whether the owners or not of a bridge under which their 
freight cars pass, are prohibited from using higher freight cars than 
such as admit of an o|k*u and clear headway of seven feet between the 
top of such i-ars and tin* bottom of the lower lieains of any bridge which is 
over the railway. [McUiuchlin v. (iraml Trunk Ry. Co., 12 O.R. 418, and 
Hibson v. Midland Ry. Co., 2 O.R. 058. distinguished.] Contributory negli­
gence may be a defence to an action founded on a breach of statutory duty. 
A brakeman, standing on the top of a freight car, part of a moving train, 
was killed by coining in contact with an overhead bridge:—Held, that as 
the evidence shewed he was on top of the car contrary to the rules of the 
company, of which lie was aware, the accident was caused by his own 
negligence, and the defendants were not liable, although there was not a 
clear headway space as required by the aliove section.

Deyo v. Kingston & Pembroke Ry. Co., 4 Can. Ry. Cas. 42, 8 O.L.R. 
588. *

[Distinguished in Mu ma v. Can. Pac. Ry. Co., 14 O.L.R. 147, 0 Can. 
Ry. Cas. 444; referred to in Ktri-et v. Can. Pae. Ry. Co.. 18 Man. L.R. 
342 ; followed in Ruddick v. Can. Pac. Ry. Co.. 8 Can. Ry. Cas. 484.]

Defective: bridge—Oratuitous passengers—Liability of .carrier.
In the absence of evidence of gross negligence, a carrier is not liable 

for injuries sustained by a gratuitous passenger. [Moffat v. Bateman (L. 
R. 3 C.P. 115) followed. Harris v. Perry, [1903] 2 K.B. 219, distin­
guished.] Although a railway company may have failed to properly 
maintain a bridge under their control so as to ensure the safety of persons 
traveling upon their trains, the mere fact of such omission of duty does 
not constitute evidence of the gross negligence necessary to maintain an 
action in damages for the death of a gratuitous passenger. Judgment 
appeah-d from (9 B.C.R. 453, ) allirmcd.

Nightingale v. I’nion Colliery Co.. 4 Can. Ry. Cas. 197, 35 Can. S.C.R. 
65.

[Commented on in Barnett v. (irand Trunk Ry. Co., 2ft O.L.R. 39ft : 
discussed in Ryckman v. Hamilton. (Irinisby, etc., Ry. Co., 10 O.L.R. 
419; followed in Ray field v. B.C. Klee. Co., 15 B.C.R. 3(lft. ]

Negligence—Railway and traffic bridge—Railway part not floored 
—Trespasser falling through.

The owner of a railway and traffic bridge, one portion of which is used
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for railway only and is not floored, the other portion being fenced
off from the railway portion and used for the parage of persona and 
vehicles only and for the use of which a small charge is made, is not liable 
in damages for the death of a person who, in a state of intoxication, and 
in order to avoid payment of the charge, attempts to cross on the railway 
portion of the bridge, falls through and is killed. Such person being a 
trespasser, the doctrine of implied invitation does not apply. [Stevens v. 
.leaeoeke (1848), 11 Q.B. 731, llü K.R. 047 ; (îorris v. Scott ( 1874). L.R. 
it Ex. 125; Walker v. Midland 11. Co. (1886), 2 Times L.R. 4511. followed.J 

Walsh v. International Bridge & Terminal Co., 45 D.L.R. 701.

BUS LINE.
Access to station, see Stations.

CABS.
Right of access to stations, see Stations.

CARRIAGE OF LIVE STOCK.
Injuries to animals running at large, see Fences and Cattle-Guards 
Conditions limiting liability for the loss or damage to cattle in transit, 

see Limitation of Liability.
Notice of loss, or of claims, see Claims.
Carriage of animals creating nuisance, see Nuisance.

Annotation.
Liability of eommon carrier for loss of or damage to animals it under­

takes to carry, 3 Can. Ry. Cas. 189.

Loss OR INJURY TO LIVE STOCK—CONDITION OF BILL OF LADING.
Plaintiffs having carried on business for over twenty-live years, and 

having shipped live stock frequently, should have known of the conditions 
mentioned in the company defendant's bill of lading, and plaintiffs hav­
ing failed to prove any fault or negligence on the part of the company 
defendant, the latter must lie declared relieved of any responsibility for 
the loss of live stock in transit, under the terms of the bill of lading duly 
signed by plaintiffs.

Ilatte et al. v. Grand Trunk Ry. Co., 18 Rev. de dur. 320.

Liability fob injury.
The carrier who accepts an animal for transportation takes it under his 

care and is in the position of a person using it. He is, therefore, liable 
under the provisions of Art. 1055 C.U. Que. for damage which the animal

lAkmard v. Can. Fac. Rv. Co.. 35 Que. S.C. 382.

Ferryman—Transportation of live animals—Responsibility for loss 
of.

Where a traveler put his horses upon a ferry boat of the above descrip­
tion with side-rails only 15 inches high, saw the risk to which his animals 
were exposed, and kept them under his own charge during the crossing, 
lie is not entitled to recover from the owner of the ferry laiat the value 
of a horse which became frightened, jumped overboard and was drowned
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where the accident occurred through no fault of omission or commission 
on the part of the carrier or his employees, but from the restless dispo­
sition of the horse and the inability of the owner to keep him quiet.

Roussel v. Aumais, 18 Que. S.C. 474.

Liability for loss of ink;.
The defendants are. by the Railway Act, 1888, common carriers of ani­

mals of all kinds; and in this ease were held liable for the loss of a dog 
which was received by them for carriage by their railway and was not 
delivered to the plaint ill' in accordance with the contract made with him. 
Distinction between the Knglish and Canadian Railway Acts pointed out. 
Judgment of the County Court of Wentworth ullirmed.

McCormack v. (iraml Trunk lly. Co., 3 Can. Ry. Cas. 18.1, ti O.L.R 
.177.

Limitation of liability.
The plaintiff delivered to the defendants, at Stony Point, eighty-six 

hogs, and on the following day he put on board the same car. at Thames- 
villo. on the way, twenty more hogs, to be carried to Guelph. He got, 
at Stony Point, a drover's pass to pass him in charge of his stock. The 
agent there said that he allowed the plaintiff to label the car ‘‘Thames- 
ville,” on condition that the plaintiff would see the label changed, and 
that if it had been labelled "Guelph” it would not have stopped at Thames• 
ville at all. The plaintiff went as far as Thamesvillc with the hogs, and 
from thence went on by express. By some error the car went round by 
Hamilton; a delay of several days occurred, by which the hogs were injured, 
and several died; and when the car reached (luelpli nine were missing 
altogether. The jury found that they were lost after leaving Thames- 
ville, but how they could not say. Vpon the shipping bill, as well as 
upon the plaint id's pass, was endorsed a condition that upon a free pass 
being given, defendants would not be responsible for any negligence, de­
fault, or misconduct, gross, culpable, or otherwise, on the part of defend­
ants or their servants, or of any other person causing or tending to cause 
the death, injury or detention of the goods:—Held, that the condition pro­
tected the defendants, for it sufficiently appeared that the loss must have 
happened from some cause within it; and, Quaere, whether it was.not & 
reasonable condition, the pass being given to enable the plaintiff to ac­
company and take care of the stock:—Held, also, that the plaintiff was 
to blame for not having the proper lalsd put on at Thamesville, and for 
not remaining himself or sending someone with the hogs.

Karr v. Great Western Ry. Co., 35 U.C.Q.R. .134.

Limitation of liability.
To a declaration against defendants, setting out a special contract en­

tered into with plaintiff to carry certain cattle, whereby plaintiff under­
took •"all risk of loss, injury, damage, and other contingencies in loading, 
unloading, transportation, conveyance, and otherwise, no matter how 
caused.” ami alleging the consequent duty on defendants' part to furnish 
suitable and safe carriages, ami the breach of such duty, whereby some 
of the cattle were killed aand others injured, defendants pleaded this ape 
cial contract, and that while said cattle were being so conveyed a door 
of one of the cars became open, and some of the cattle fell out and were 
injured:—Held, on demurrer, a good plea and that defendants were not 
I iable.

Hood v. Grand Trunk Ry. Co., 20 U.C.C.P. 301.
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I.IMITATION OF l.l Mill ITY—1 XAllll.ll Y TO KK All o|( VNHKKSI AND VON HIT ION < 

1’Imiii11IV sent sonic cattle from Beach ville l»v ilefemlants* railway, sign­
ing a paper which declared that he undertook all risk of loss, injury or 
damage, in conveyance and otherwise, whether arising from the negligence, 
default, or misconduct, criminal or otherwise, on the part of defendants 
and their servants, lie was told liy the stationmaster that lie would have 
to si^'ii these conditions, which lie did without taking time to read them. 
To an action for negligence in the carriage of the cattle, lev which live 
of them were killed, defendants pleaded these conditions, which the jury- 
found that the plaint ill" had signed:—Held, that lie was hound liy them, 
though he might not have read or understood the paper. [Simons v 
(ireut Western liy. Co., 2 C.B.X.S. 020, distinguished, as being founded ou 
the fraud practised on the plaintiff to induce him to sign.]

[U’lloarke v. Great Western liy. t o., 2.4 U.C.tJ.B. 427.]
SlTTIAl. CONTRACT—INJURY TO PERSONS IN CHARGE TRAVELING FREE.

I lie third parties shipped two carloads of horses over the defendants' 
line, and placed G. and 11. in charge. G. was killed and II. injured while 
on the defendants’ train, through the negligence of the defendants, and in 
actions brought by the administrator of the estate of G. and by 11. against 
the defendants, judgments were recovered against the defendants for dam­
ages for the negligence. The defendants sought indemnity against the 
third parties, the owners and shippers of the horses. Special contracts for 
shipment of live stock were signed by the defendants' agent and by the 
third parties, the form of contract being that authorized by the Hoard 
under the Hailway Act. The rate of freight charged was that authorized 
under Canadian classi Heat ion No. 14, dated the loth December, RMiS, and 
approved by the Board, in cases where the stock is shipped under the 
terms and conditions of the special contract, which classification contains 
certain general rules governing the transportation of live stock, including 
this, that the owner or his agent must accompany each carload, and 
owners or agents in charge of carloads will be carried free on the same 
train with their live stock, upon their signing the special contract ap­
proved by the Board. (1. and 11. were carried free, but neither signed 
the special contract, nor was any' pass issued and delivered to either of 
them embodying its terms, and neither of them knew the contents of the 
-peeial contract. I'pon the face of each contract was written. "Bass man 
in charge.” Among the conditions of the contract were, that the liability 
of the defendants should be restricted to *100 for the loss of any one horse, 
and that in case of the defendants granting to the shipper or any nominee 
or nominees of the shipper a pass or privilege less than full fare to ride 
on the train in which the property is being carried, for the purpose of 
caring for the same while in transit, and at the owner's risk. then. a< 
to every person so traveling, the defendants are to be entirely free from 
liability in respect of his death, injury, or damage, and whether it he 
caused by the negligence of the defendants or their servants or employees, 
or otherwise howsoever. On the back of the contract, and as part of the 
document approved by the Board, provision was made for each person 
entitled to free passage to sign his name, followed by a note that agents 
must require such persons to write their own names on the lines above. 
The defendants’ agent neglected to observe this direction :—Held, that the 
third parties owed no duty to the defendants to inform G. and R. of the 
terms of the special contract. (2) Looking at the express terms of the 
written contract, including the rule set forth in classification 14. intended 
for the guidance of both parties, and having regard to all the circumstances
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limin' which (lie contract was entered into, there was no implied agreement 
• m the part of the third parties to indemnify the defendants, in order to 
give the transaction such ellicacy as both parties must have intended 
it to have. There would have been no claim against which to lie indemnified 
if the defendants' agent had performed his duty, and it would lie contrary 
to principle to imply an agreement by the third parties to protect the de­
fendants from the consequences of their own carelessness.

(iohlstein and Robinson v. Can. Pac. Ry. Co., 12 Can. Ry. Cas. 141, 21 
O.L.Il. 575.

| Allirmed in 12 Can. Ry. Cas. 485, 25 O.L.Il. 55(1.] 
l.NJIKY TO 1‘KRKONS IN CHARGE TRAVELING ON PASS—CLAIM FOR INDEM­

NITY.
Held, allirming the judgment of Teetzcl, .1. (21 O.L.Il. 575, 12 Can. Itv. 

Cas. 141. above), that the third parties were not bound to indemnify the 
defendants in respect of the sums paid to the plaintiffs. l*er Garrow, 
•LA.: The general rule as to the right of indemnity is, that the claim, 
unless expressly contracted for must be based upon a previous request of 
some kind, either express or implied, to do the act in respect of which 
the indemnity is claimed; and. there being no express covenant or con­
tract of indemnity, it was impossible, in the circumstances, to imply one; 
to do so would not lie in furtherance of an existing contract, but to make 
an entirely new and different one. [Birmingham & District Land Co. v. 
London & North Western lly. Co. ( 1880 ), 54 eh. 1). 201, 274, Shellield v. 
Barclay, [11105] A.C. 502, 507, and Dugdale v. Lovering (1875), L.R. 10 
C.P. 100, specially referred to.J Semble, per Garrow, J.A., that the failure 
to obtain the signatures of G. aed It. was not material—they could not 
repudiate the contract which conferred the right which they were ever 
vising. [Hall v. North Kastern Hy. Co. (1875), L.H. 10 Q.B. 457.] Per 
Meredith, .LA.; No sort of obligation, indemnity, insurance, or otherwise, 
on the part of the third parties, had been proved.

Goldstein v. Con. Pac. lty. Co.; Robinson v. Can. Pac. Ry. Co., 12 Can. 
lty. 485, 25 O.L.Il. 556.
Liability of railway to caretaker of stock.

One traveling upon a railway in charge of live stock at a reduced fare, 
which is paid by the er of the live stock, is not bound by a special
contract lietwecn the er and the railway company relieving the com­
pany from liability in ease of his death or injury, of which he had no 
knowledge, to which he was not a party, and from which lie derived no 
benefit, where the railway company failed to do what was necessary to 
bring the special conditions of the contract to the attention of the traveler. 
| Robinson v. Grand Trunk Ry. Co.. 14 Can. lty. Cas. 444, 8 D.L.R. 1002, 
reversed ; Robinson v. Grand Trunk Ry. Co.. 14 Can. lty. Cas. 441, re­
stored.]

Robinson v. Grand Trunk Ry. Co., 15 Can. Ry. Cas. 264, 12 D.L.R. 606. 
47 Can. S.C.It. 622.

[Reversed in 10 Can. Ry. Cas. 37.]

CARRIERS OF GOODS.
A. Carriage of Freight.
B. Express and Transfer Companies.
C. Charges.

Carriage of traflic before opening of railway, see Tolls and Tariffs (Re­
fund),

06
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See Baggage : Cars ; Claims; Carriage of Live Stock; Freight agents; 
Government Railways; Limitation of Actions; Limitation of Liability ;
Tolls and Tariffs.

Annotations.
Liability of railway company for goods which it undertakes to carry.

1 ( an. Ry. Las. 226.
Connecting lines as affectif by conditions in hill of lading limiting 

liability. 2 Can. Ry. Cas. 117.
Liability of carrier for loss of goods when conditions with reference to 

insurance of goods not complied with by shipper, 2 Can. Ry. Cas. 134.
Duties and liabilities of carriers of goods, see Carriers of Goods, 2 Can. 

Ry. Cas. 172.
The Crown as a common carrier. 35 D.L.R. 285.
Routing of freight, 1!» Can. Ry. Cas. 363.
Liability of carriers for value of shipment, 2d Can. Ry. Cas. 335.

A. Carriage of Freight.
INTERPRETATION OF AGREEMENT—( ONTHOI.LABI.R FREIGHT.

By an agreement providing that the defendants should ship by the lines 
of the plaintiffs their controllable freight for points reached by the lines 
of the plaintiffs and their connections to the amount of $35,000 per annum, 
if the controllable freight amounted to that ; if not, then all of it. The 
defendants contended that the plaint ill's should supply them with cars for 
the carriage of the freight according to the custom or practice alleged 
to 1m* usual in the case of a local line hrimring freight to a trunk line 
consigned to a point on the trunk line or reached by its connections:— 
Held, restoring the judgment of Boyd. ('., at the trial and reversing the 
Court of Appeal. Maelennan, J.A.. dissenting. ( 1 ) That “controllable 
freight” means business, that is goods, which the shipper has not himself 
directed to be carried by a particular line or route to its destination. (21 

That the alleged practice to supply cars was not to be imported into the 
«|H‘cial contract between the plaint ill's and defendants. (3) That the con­
tract was plain, certain and unambiguous both on its face and when 
applied to the subject of it for fulfilment and execution, and its meaning 
was not rendered uncertain by anything extrinsic; and the evidence that 
the plaintiffs’ officers for a time acted upon the defendants’ understanding 
of the contract would not a fleet the legal construction of it. ( 4 i That 
the plaintiffs were entitled to a reference to ascertain the amount received 
for any “controllable freight” shipped by the defendants contrary to the 
terms of the agreement.

Michigan Central Ry. Co. v. Lake Erie & Detroit River Ry. Co., 6 
Can. Ry. ( as. 83.

Agreement to furnish cargoes—Tmpobsimi.ity of performance—For­
tuitous event—Destruction of bridge.

A railway company undertaking to furnish full cargoes for ships, sup­
plying the quantity that may be wanting in any case, is discharged from 
such obligation by any fortuitous event, as when a bridge on its line is 
burned down by a forest tire, so that the railway company is absolutely 
prevented from delivering the cargoes it had undertaken to furnish.

Furness, Withy & Co. v. Great Northern Ry. ('o., 10 Can. Ry. Cas. 44ft, 
32 gue. S.C. 121.

[Affirmed in part and varied as to damages in 10 Can. Ry. Cas. 463, 
42 Can. S.C.R. 234, 1ft Van. Ry. ( as. 479.]
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Cargoes for steamers—i.'omhait—I mfohkibility of performance— 
Destruction of hiuiigk—Vis major.

A railway company, which agrees to provide full cargoes for steamers 
and to pay for any unlillcd space on such steamers, is not relieved of its 
obligation by reason of fortuitous event, when u bridge on its line lias 
been destroyed by a tire of unknown origin and the railway company is 
thereby prevented front delivering, over its own line, the cargoes it had 
undertaken to provide. To free itself front liability the railway company 
would have to prove that there bad been such a lire as would constitute 
x is major.

Furness. Withy & Vo. v. Créât Northern By. Vo., 10 Can. Ry. Cas. 
453,

| Varied as to quantum of damages in 42 Can. S.V.R. 2.'14. 10 Can. Ry. 
Vas. 470.1
Trxfuc agreement—Furnishing cargoes—Freight rates—Failure to

FINI» FULL CARGOES—VlH MAJOR.

Appeal from the judgment of the Court of King's Bench. 10 Can. Ry.
I as. 4alliritiing the judgment of the Superior Court. District of Que 
bee i lo Van. Ry. Cas. 440, :I2 Que. S.C. 121). which maintained the plain- 
tills' (respondents’) action, in part, and increasing the amount awarded 
by that judgment to $3,002. with interest and costs.

(ireat Northern Ry. Vo. v. Furness, Withy & Co.. 10 Can. Ry. Cas. 470. 
42 Van. S.V.R. 234. *

l XRRIAGE OVER CONNECTING LINES—AUTHORITY OF FREIGHT AGENT.
)•!.. in British Columbia, being •ilHiut to purchase goods from <!.. in On­

tario, signed, on request of the freight agent of the Northern Pacific Ry. 
Vo. in British Columbia, a letter to (4. asking him to ship goods via (Iraml 
Trunk Ry. and Chicago &, X.W., care Northern Pacific Ry. at St. Paul. 
This letter was forwarded to the freight agent of the Northern Pacific Ry. 
Co. at Toronto, who sent it to G., and wrote to him, “I enclose you card 
of advise and if you will kindly till it up when you make the shipment 
send it to me. I will trace and burry them through, and advise you of de­
livery to consignee.” (». shipped the goods as suggested in this letter, de­
liverable to his own order in British Columbia:—Held, a Hi ruling the 
decision of the Court of Appeal, that on arrival of the goods at St. Paul 
the Northern Pacific Ry. Co. was bound to accept delivery of them for 
carriage to British Columbia and to expedite such carriage; that they 
were in the care of said company from St. Paul to British Columbia; that 
the freight agent at Toronto had authority so to bind the company ; and 
that the company was liable to (1. for the value of the goods xvhicli were 
delivered to K. at British Columbia without an order from G., and not paid 
for. 21 A.R. (dnt.i 322, allirming 22 O.R. (>40. ufiirmcd.

Northern Pacific Ry. Co. v. Grant. 24 Can. S.C.R. 54(1.
[Referred 1<> in Boyle v. Victoria V.T. Co., !) B.C.R. 322.]

Liability for articles stolen—Failure to count or check.
The plaint ill" shipped a number of bundles of iron by defendants’ railway 

from Montreal to London, subject to a condition that on its arrival, and 
on being detached from the train, the delivery was to lie complete and the. 
liability of defendants to terminate. On the arrival of the Iron defendants 
forthwith sent the plaintiff advice notes of its arrival, on which were en­
dorsed the above conditions, ami from xvhicli it would appear that all the 
iron had arrived: and requested him to send for it without delay, and that 
it thenceforth remained at his risk. The plaintiff, xxliu was the ticket
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clerk at the London >»lnlion during all the time that the iron was there, 
saw the iron and could have eounted the bundles and have seen that they 
were correct. Instead, however, of doing so and taking it away, he allowed 
it to remain ill a place where, by an arrangement which had existed for 
some years between him and defendants, it was accustomed to be placed 
free of charge and for his sole convenience, and where lie was enabled, from 
time to time, to send for and take such portions as lie required:—Held, 
that under these circumstances defendants were not bound to shew that 
all the iron shipped had in fact arrived : that therefore no liability would 
attach upon them for an alleged deficiency; and, at all events, that this 
point could not no\v In* raised, as it was not taken at the trial.

Taylor v. Grand Trunk Ry. Vo., 24 U.C.C.P. fi82.
Loss OF OOODS AT STATION—.It'S TKRTIi—IlllillT OF RECOVERY.

Plaintiff had sold certain goods to M„ which were at the time lying at 
defendants’ railway station, and defendants were fully aware of the sale, 
lint notwithstanding they contracted with plaintiff to carry and deliver 
them for him as required, and gave him a shipping hill accordingly. In 
an action by plaintiff against defendants for the nondelivery:—Hold, that 
the defendants could not set up M.’s title to the goods as against the plain 
till'. It further appeared that beyond the fact of M. having notified de 
fendants of his claim, and making a demand for the goods, he did nothing 
to indicate his intention of looking to them for damages, but in fact sued 
plaintiff and recovered the whole amount of his claim from him :—Held, 
that the ease could not be brought within the principle of a bailee setting 
np the jus tertii against the bailor, as there was here no hona fide defend­
ing in right ard title of such third person. Held, also, that plaintiff 
was entitled to recover the whole value of the property converted, and not 
merely the difference between the price at the time of refusal to deliver 
and tender of it back again. The tender in question was made in writing 
by defendants’ solicitor, two days before the commission day of the assizes, 
uffering for plaintiff's acceptance the fifty kegs of butter (the goods in 
question), sold by him to M.. and for which M. had recovered against him. 
stating same to lie a I T. at plaintiff’s own risk:- Held, wholly illusory, 
and not to partake of any of the incidents of a legal tender.

Brill v. (Iraml Trunk Ry. Co., 20 V.V.V.P. 410.
|See Milligan v. Grand Trunk Ry. Co., 17 U.C.C.P. 115, 3203; Crawford 

v. Great Western Ry. Co., 18 U.C.C.P. 510, p. 3102.]

Nondelivery of goods—Notice of necessity for promit delivery.
In an action by plaintiffs against defendants for damages occasioned by 

the nondelivery of a certain article of machinery contracted to lie delivered 
by them for plaintiffs, it appeared that no notice had been given at the 
time of the contract to the defendants of the necessity for a prompt de­
livery of the machinery, nor of the use it was to Ik* put to:—Held, on 
the authority of Cory v. Thames Iron Works Vo., L.R. 3 Q.B. 181, affirm­
ing Hadley v. Baxendalo, 0 Kx. 341, that the plaintiffs could only recover 
the value of the missing article, and were not entitled to the loss of profits 
arising from this nondelivery, or the wages of certain workmen employed 
upon the building in which the machinery was to lie used.

Rut liven Woollen Mfg. Vo. v. Great Western Ry. Vo., 18 U.C.C.P. 310.

Iron injured by rust in railway yard—Failure to check amount.
Defendants received 2000 bundles of hoop iron to Ik* carried to London 

and delivered at their station there to the plaintiffs. On its arrival, the 
plaintiffs having no agent in London and living in Montreal, defendants 
sent to them their advice notes of the arrival, and unloaded the iron in
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their yard, where it remained for nearly three weeks and was injured by 
rust and exposure:—Held, that the defendants as common carriers were 
not liable. Eighteen bundles were missing, and defendants’ officers, not 
having checked the number taken out of the cars, could only say that if 
the 2000 bundles arrived there it was all placed in the yard, and must 
have been stolen from there :—Held, that the defendants were liable for 
the eighteen bundles.

Hall et al. v. Grand Trunk By. Co.. 34 U.V.Q.B. 317.
I See Milligan v. Grand Trunk By. Co., 17 U.C.C.P. 115, p. 3203.]

Stoppage in transitu—Notice ok.
Goods which came from Montreal in bond, were deposited in the cus­

toms warehouse at the Grand Trunk lty. Station at Toronto. The con­
signees became insolvent, and the consignors gave notice of stoppage in 
transitu to the railway company, after which the agent of the company 
gave an order for delivery on payment of charges to another person, who 
made the entry and received them from the customs:—Held, that such 
notice was sufficient, though in such cases it is advisable to give notice 
also to the customs officer; and that an action would lie against the 
company for such delivery.

Ascher v. Grand Trunk lty. Co.. 36 Q.B. 600.
Yards and warehouses—Delay in delivery—Limitation of liability.

On 3rd of April, 1871, defendants received at Montreal a ease of hats 
to lie carried to Toronto, consigned to the plaintiffs. The goods arrived 
in due course at Toronto, and were placed in defendants’ warehouse, but 
were not delivered to the plaintiffs until the 15th of June following, where­
by the sale of the got ids was lost, and their value very considerably de­
teriorated. It appeared, however, that the goods were carried under this 
special condition : “The company will not lie responsible for any goods 
left until called for or to order, warehoused for the convenience of the 
parties to whom they belong, or by or to whom they are consigned; and 
that the delivery of the goods will lie considered complete, and the respon­
sibilities of the company will he considered to terminate, when placed in 
the company’s shed or warehouse.” Hut it also appeared that it was the 
custom of defendants to deliver to the consignees gmals brought by them 
and warehoused, and to charge for the cartage in the freight:—Held, 
that the condition would only relieve defendants from liability ils common 
carriers, but not as warehousemen ; and that being bound in the latter 
capacity to deliver the goods, they were liable for the loss sustained by the 
detention. It appeared also that the address in the shipping bill was not 
very distinctly written and it was contended that this was the cause of 
the delay : but this was expressly left to the jury, who found for the plain­
tiffs. and the Court would not interfere.

McCmsson et al. v. Grand Trunk By. Co., 23 U.C.C.P. 107.
[See Pen ton v. Grand Trunk By. Co., 28 U.C.Q.B. 367 : Hall v. Grand 

Trunk By. Co., 34 IJ.C.Q.B. 517; Mason v. Grand Trunk By. Co., 37 
U.C.Q.B. 103.]

Yards and warehouses—Delivery to bonded warehouse—Delay- 
Liability.

Declaration, that the plaintiff delivered goods to defendants as common 
carriers, valued at £150, to be safely conveyed from Suspension Bridge to 
Toronto, within a reasonable time, for hire. Breach, that defendants did 
not, within such reasonable time, take care of and convey the said goods 
to Toronto, and never delivered the same. The plaintiff, on the 24th July.
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1856, received a notice that “the undermentioned goods consigned to you 
have arrived here this day; we will thank you to send for them as soon 
as possible, as they remain here at your risk and expense.” The goods 
were spring goods, which had arrived from the Bridge on the 5th of April 
and 11th of March, and were placed by defendants in a bonded warehouse, 
being subject to duties. Being unseasonable at the time of receipt of the 
notice, plaintiff refused to take them:—Held, that the goods being bonded 
goods, subject to duty, and defendants having conveyed them within a 
reasonable time to the warehouse, where they were lmund by law to de 
liver them, they were not bound to give notice of their arrival there, and 
their duty as common carriers had ceased.

O’Neill v. Great Western l*y. Co., 7 U.C.C.P. 203.

Y ards and warehouses — Loss of goods by fire — Liability as ware
HOUSEMEN.

Plaintiff delivered to defendants, as common carriers, foreign goods in 
bond at Buffalo, to be carried to Brantford. A receipt was given (26th 
April, 1854) for (amongst other things) a box at Buffalo for way station. 
The contract alleged was to carry the goods from Buffalo to Brantford, 
and there to deposit and keep them for the plaintiff, for reward, &c. Fre­
quently, before defendants' freight station was burnt at Brantford (on the 
8th or 0th May), and afterwards, the plaintiff applied for the goods, 
when the answer was “not arrived.” On 0th of May the answer was, 
“burnt up.” It was admitted that the goods arrived on the 5th or 6th 
of May, and were stored in a bonded warehouse in defendants’ control, 
and were burnt up on the 8th or 0th, and that no notice of arrival was 
sent to the consignee:—Held, that under the contract as stated in the 
declaration and proved, defendants’ liability as common carriers had 
ceased, ami that of warehousemen commenced: and that whatever their 
liability was as warehousemen, they were not liable under the contract as 
alleged, and not lxnind to give notice.

Bowie v. Buffalo, Brantford & Goderich Ry. Co., 7 U.C.C.P. 101.

I.OS8 BY FIRE IN WAREHOUSE.

in an action by 8., a merchant at Merlin, Out., against the Lake Erie 
& Detroit River Ry. Co., the statement of claim alleged that S. had pur­
chased goods from parties in Toronto and elsewhere to l>e delivered, some to 
the G.T.R. Co., and the rest to the C.P.R. and other companies, by the said 
several companies to be, and the same were, transferred to the Ijake Erie 
Co., for carriage to Merlin, and that oil receipt by the Lake Erie Com­
pany of the goods it became their duty to carry them safely to Merlin, and 
deliver them to S. 'There was also an allegation of a contract by the 
Ijake Erie for storage of the goods and delivery to S. when requested, ami 
of lack of proper care whereby tin* goods were lost. The goods were de­
stroyed by tire while stored in a building owned by the l^ke Erie Co. at 
Merlin:—Held, reversing the decision of the Court of Appeal, that as to 
tin- goods delivered to the G.T.R.Co. to be transferred to the Ijake Erie Co., 
as alleged, if the cause of action stated was one arising ex delicto it must 
fail, as the evidence shewed that the goods were received from the G.T.R. 
Co. for carriage under the terms of a special contract contained in the lull 
of lading and shipping note given by the G.T.R. Co. to the consignors, 
and if it was a. cause of action founded on contract it must also fail as 
the contract under which the goods were received by the G.T.R. Co., pro- 
vided among other tilings, that the company would not be liable for the loss 
of goods by fire; that goods stored should lie at side risk of the owners; 
and that the provisions should apply to and for the lienefit of every enr- 

Can. Ry. L. Dig.—6.
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rier:—Held, further, tlint ns to the goods delivered to llie companies 
other than the O.T.R. Co. to lie transferred to the Lake Krie Co., the latter 
company was liable under the contract for storage; that the goods were 
in its possession as warehousemen, and the hills of hiding contained no 
clause, as did those of the O.T.R. Co., giving subsequent carriers the 
benefit of their provisions ; and that as the two Courts lie low had held 
that the loss was caused by the negligence of servants of the Uike Krie 
Co., such finding should not he interfered with: Held, also, that as to 
goods carried on a hill of hiding issued by the Lake Krie Co., there 
was an express provision therein that owners should incur all risk of loss 
of goods in charge of the company, as warehousemen ; and that such con­
dition was a reasonable one as the company only undertakes to warehouse 
goods of necessity and for convenience of shippers. 17 P.R. (Ont.) “224, 
reversed.

Lake Krie & Detroit River Ry. Co. v. Sales et al.. 26 Can. S.C.R. (16:1.
|See Richardson v. Can. Pae. Ry. Co., 19 O.R. 4(19; referred to in 

K1 ms ley v. Harrison, 17 P.R. (Ont.) 725; Hunter v. Boyd, 6 O.L.R. 639; 
applied Neil v. American Express Co., *20 Que. S.C. 258; approved l^aurie 
v. Can. North. Ry. Co., 21 O.L.R. 178: distinguished Allen v. Can. Pae. Ry. 
Co., 19 O.L.R. 510. 21 O.L.R. 416.1
( 'OXNKITING LINKS—DAMAGE TO GOODS—ADMISSION AND PROMISK8 OK 

KKRVANTR.
The consignee of goods carried by two successive carriers has recourse 

only against the latter for the damaged condition in which they may be 
delivered upon establishing his negligence. Proof that 50 eases of oranges, 
out of 200 were damaged when the shipment was transferred from the 
first to the second carrier raises a violent presumption that they were in 
a damaged condition and relieves the second carrier from liability for 
damages. (2) A transportation company is not hound hv the admis­
sions or promises of its employees unless it is shewn that those employees 
were authorized to make such admissions or promises.

Coté v. Grand Trunk Ry. Co., 28 Que. S.C. 529.

Goods in bond—Arrival at destination—Notice to consigners—Pay
MENT OK DUTY—COLLECTOR’S WARRANT FOR DELIVERY—X EG LICENCE OF 
CUSTOMS OFFICER IN MISLAYING WARRANT.

De Toumuneourt v. Grand Trunk Ry. Co., 6 K.L.R. 367 (Que.).

Goods iont in transit—Shipping directions.
Plaintiffs shipped a number of cases of goods by the Dominion Atlantic 

Ry. addressed to M. & Co. at Winnipeg, Man., giving directions, by words 
written across the face of the shipping bill, to “Ship C.P.R.” At St. 
John, N.B., where the system of the Dominion Atlantic Ry. terminated, the 
goods were handed over to the defendant company, who issued a new 
shipping bill acknowledging the receipt of the goods from (name blank) 
in apparent good order and condition, to he forwarded to the consignee 
subject to terms and conditions set out on the shipping bill, which was 
stated to lie “delivered by the company and accepted by consignor or his 
agent,” as the basis upon which the receipt for the property mentioned 
was given. Several of the eases having been lost in transit;—Held, affirm 
ing the judgment of the trial Judge, that the directions given by plaint in s 
to the Dominion Atlantic Ry. Co. to “Ship C.P.R.” constituted the company 
to which the goods were first delivered, plaintiffs’ agents, to enter into a 
new contract with defendant company at St. John, and established a privity 
of contract between plaintiffs and the defendant company, and that the
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lilt ter com puny was liable directly to plaint ill's for the hiss of the goods 
while in their ciisttwlx.

McKenzie et al. v. Can. Puc. Ry. Co., 43 X.S.R. 4.V2.

Limitation of i.iaiiii.ity—Dki.ivkry of tioons to connkciixu i.inf.r.
Declaration upon a contract l»y defendants to carry goods from St. 

Mary's to Hamilton within a reasonable time, alloying nonperformance 
I'lea. that tile goods were carried upon certain special conditions, pro 
tilling, in substance, that goods addressed to points beyond defendants’ 
railway would lie forwarded by publie carriers, and defendants’ responsi 
bility should cease on notice to such carriers that the gisuls were ready 
for them; and that defendants should not be responsible for any damage 
or detention after said notice, or beyond their limits, nor for “claims a.ris 
ing front delay or detention of any train, whether in starting, or at any 
station, or in the course of the journey.'’ And the defendants alleged that 
they had no station at Hamilton, and that they conveyed the goods to their 
nearest station thereto, ami handed them oxer to the Great Western Ry. 
Co., which conveyed them to Hamilton. Replication, that the plaintiff sues 
not only for the neglect ami delay in the plea alleged, hut for unreasonable 
delay by defendants at St. Mary's and for neglect to carry from theme 
to their station nearest to Hamilton. Rejoinder, repeating the conditions 
set out in the plea, and alleging that defendants only agreed to carry on 
those conditions: — Held, on demurrer, that the rejoinder was had, for not 
stating any facts to bring defendants xvithin the conditions; and that the 
plea xvas hud for not averring that defendants conveyinl the goods to 
their nearest station to Hamilton, and gave notice to the (treat Western 
Ry. Co., within a reasonable time.

Devlin v. Grand Trunk Ry. Co., 30 C.C.Q.B. 337.

Limitation of i.iaiiii.ity Dkktrittion of noons in transit—Connkct-

IMa inti IPs correspondents in Chicago delivered there to the Michigan 
Southern Ry. Co. certain merchandise, to Is» transported to Toronto for 
plaintiff, that company at the time of delivery giving a receipt note to the 
'd'oet that they had received from plaintiff's correspondents the inerehan 
disc in question, consigned to plaintiff at Toronto, to lie transported over 
iheir line of road to their terminus, and delivered to the company whose 
line might Im* considered a part of the route, to be carrjed to tin* place of 
•lest illation : the Michigan company not to lie liable as common carriers for 
ilie goods xvhilst at any of their stations axvaiting delivery to the company 
which xxus to forward them: ami that no company or carrier forming 
part of the line over which the freight xvas to lie carried, should In* re­
sponsible for demurrage* or detention at its terminus, or beyond or on any 
part of the line, arising from any accumulation or over pressure of busi­
ness: and that “the company" should not In* liable for the destruction or 
damage of the freight from any cause xvhilst in the depot of the company, 
or for any loss or damage from “providential" causes, or from lire, whilst in 
transit or at the stations. There xvas an arrangement lietween the Mielii 
gan company and defendants that the latter should carry their freight 
from the terminus of their line to certain points in Canada, and this freight 
arrived in Detroit, the terminus of the Michigan company, xvlio telegraphed 
defendants’ agent the day before its destruction bv lire, that it xvas in 
store, ami requested them to forxvard it. Defendants had such an ac­
cumulation of freight on hand that it could not transport it all over their 
line, and could not therefore receive plaintiff's goods, which xvere destroyed 
by lire at the Michigan company's station in l>etroit, the day after the
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defendants were advised of their arrival. In an avtion against defend­
ants for the value of the goods, charging a refusal on their part to receive 
them:—Held, that the plaintiff could not recover, for that under the 
receipt note given by the Michigan company, they became the carriers: but 
that they only undertook to carry over their own line, and were plaintiff's 
agents to deliver over his merchandise to defendants to be carried to 
Toronto; but that the arrangement between them and defendants created 
no privity between defendants and plaintiff, so as to enable him to sue 
defendants for not carrying it out: and that, even if defendants were 
liound to receive the merchandise at Detroit, for carriage to Toronto, 
the evidence shewed that they were not liable for not receiving, owing to 
the overcrowded state of their premises, and the pressure of freight upon 
them:—Held, also, that plaintiff could not. in any case, recover more 
than nominal damages, as the value of the goods would not lie the damages 
naturally flowing from a breach of contract to carry, in disregard of de­
fendants* common-law obligations to do so; for that the loss by fire arose 
from the omission to insure, and it would by no means follow' that, even if 
defendants had received the property, it might not have been on the express 
condition of exemption from liability in that event:—Held. also, that tile 
condition that “the company*' should not Ik* liable for loss from providential 
causes, or from fire from any cause whatever, etc., applied to the Michigan 
company alone, and not to defendants also.

Crawford v. Great Western Tty. Co., 18 C.C.C.P. 510.

Limitation of liability—Fruit frozen in transit.
S. 20, subs. 4. of the Railway Act. ISOS, as amended by .14 Viet. c. 4.1. a. 

5 (D), is not, by virtue of s. 7 of the latter Act, made applicable to the 
tirent Western Ry. Co.: and therefore that they were not deprived of the 
protection afforded by one of their special conditions—which stated that 
fruit was to be carried only at the risk of the owners, and that they 
would not be liable for injury occasioned by frost—although the jinx 
found that the fruit in question, which was being carried by them, became 
frozen owing to their negligence.

Scott et al. v. Great Western Ry. Co., 2.1 C.C.C.P. 182.

Limitation of liability—Goods of combustible nature.
Defendants received at Petrol in two carloads of coal oil to he carried to 

London. The shipping notes stated. “The G.W. Ry. will please receive the 
undermentioned property, to be sent subject to their tariff, and under the 
conditions stated alsive and on the other side." one of which conditions 
was that the defendants would not be liable for the loss or damage to goods 
of a. combustible nature. One of the cars never arrived, and defendants 
could give no account of it: the other reached London, and was damaged 
there, as was supposed, and all the oil in it lost:—Held, that defendants 
were liable, for the condition related only to risk of carriage.

Fitzgerald et al. v. Great Western Ry. Co.. 311 U.C.Q.B. 525.

PERISHABLE ARTICLES—Loss THROUGH UNAVOIDABLE DELAY.
Defendants, an express company, undertook to forward a quantity of 

fresh fish for plaintiffs from Port Mulgrave, in the Province of Nova 
Scotia, to New York, and the evidence shewed that defendants spared no 
effort to have the fish forwarded with all possible despatch, but on account 
of the journals of the car upon which they were placed heating, the car 
was delayed at two points, and when the fish arrived at their destination 
they were spoiled, and that the accident which caused the delay was one 
which could not have been avoided:—Held, that the trial Judge erred in
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not submitting to tlic jury questions tendered on behalf of the defendants, 
and intended to secure the finding of tlie jury as to where the defendants 
were negligent or failed in their undertaking, such finding being material to 
the decision of the case. The jury found in answer to the only question sub­
mitted that defendant company did not deliver the fish within a reason 
able time, looking at all the circumstances of the case: —Held, that the 
latter finding was against the weight of evidence ami could not stand, and 
that there must be a new trial.

Matthews v. Canadian Express Co., 44 X.S.R. 202.

Misdelivery—“Order”—Production of snimNO bills.
The plaintiff knowing that the defendants sometimes delivered goods 

without production of the shipping bills where not consigned “to order. * 
consigned certain goods to the “I.C: Company,” not yet incorporated, and 
the defendants delivered them to an individual carrying on business in 
that name and at the ostensible office of the company, without production 
of the bill:—Held, that the defendants were not liable for misdelivery. 
There is no law in Ontario requiring carriers to take up shipping bills be­
fore the delivery of goods.

Conley v. Can. Vac. Ry. C'o., 32 0.1$. 258.
[Affirmed by a Divisional Court, 1 O.L.R. 345.]

Destruction of goods by fire—Termination of transit—Warehouse­
men.

The defendant company between the 30th April and the 4th May received 
goods at Winnipeg from the plaintiffs for carriage. The goods were ad­
dressed to the plaintiffs, in some instances, “Prince Albert,” in others. 
“Prince Albert via Qu’Appelle,” in others, “Prince Albert, Qu’Appelle,” in 
others, “Duck Lake, Qu’Appelle,” in others, “c/o Ceorge llanwall, Qu'- 
Appelle.” Of the places named, only Qu'Appelle was a station on the 
company’s line. The goods were destroyed by fire a I tout noon, on the 
13th May. They had arrived at Qu’Appelle from day to day between the 
5th and noon of the 12th May, and were apparently on the same days put 
in the company’s freight sheds. The "s agent at Qu’Appelle was
aware each day of the arrival of the goods:—Held, following Mayer v. 
G.T.R., 31 U.C.C.P. 248, that the company’s dut ies as common carriers had 
ceased before the tire, and that they were liable, if at all. only as ware­
housemen.

Walters v. Can. Pae. Ry. Co., 1 Terr. L.R. 88.
[Doubted in Great Western Supply Co. v. Grand Trunk Pacific Ry. Co., 

19 Can. Ry. Cas. 347.]

Nonacceptance by consignee—Liability as warehousemen.
A railway company ceases to Ik* lialde us a carrier, and the transitas is 

at an end when the consignees refuse to accept the goods. Upon such re­
fusal the railway company became involuntary bailees of the goods, with 
the duty to the owners of taking reasonable care of them ami delivering 
them to the owners when required. An amendment to the record allowing 
the plaintiffs (who had sued the defendant* as carriers for nondelivery) 
to claim against the defendants as warehousemen, ordered.

Frankel v. Grand Trunk Ry. Co., 2 Can. Ry. Cas. 136.
[Reversed in part in 33 Can. 8.C.R. 115, 2 Can. Ry. Cas. 155.]

NON ACCEPTA X CE BY CONSIGNEE—LIABILITY AS WAREHOUSEMEN—LIABILITY 
FOR GROKS NEGLIGENCE.

F. Bros., dealers in scrap iron at Toronto, for some time prior to and

41
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after 1807 had sold iron to a Rolling Mills Co. at Sunnyside in Toronto 
West. The G.T.It. liail no station at Sunnyside, the nearest lieing at 
Swansea, a mile further west. In11 I lie Rolling Mills Co. had a siding eapa 
hie of holding three or four ears In 1897 F. Rios, instructed the (l.T.R. 
Co. to deliver all ears addressed to their order at Swansea or Sunnyside 
to the Rolling Mills Co., and in Octolier, 18011, they had a contract to sell 
certain <|iiantities of different kinds of iron to the company and shipped 
to them at various times up to January 2nd, 1000, live cars, one address.-o 
to the company and the others to themselves at Sunnyside. On January 
loth the company notified I". Rios, that previous shipment had contained 
iron not suitable for their business and not of the kind contracted for ind 
refused to accept more until a new arrangement was made, and alamt the 
middle of January they refused to accept part of the five cars and the 
remainder Indore the end of January. On February 4th the cars were 
placed on a siding to he out of the way and were there frozen in. On 
I'ehruary 9th F. Bros, were notified that the ears were there subject to 
their orders and two days later one of the firm, went to Swansea and 
met the company's manager. They could not get at the ears where they 
were and I'*, arranged witli tin* station agent to have them placed on the 
company's siding and lie would have yyhat the company yvould accept taken 
to the mills in teams. The cars could not he moved until the end of April 
\y lien the price of the iron had fallen, and F. Bros, yvould not accept 
them, hut after considerable correspondence and negotiation they took them 
ayyity in the folloyving October and brought an action against the (l.T.R. 
t o. founded on the failure to deliver the cars. It appeared that in previous 
shipments the cars were usually forwarded to the rolling mills on receipt 
of an order therefor from the company hut sometimes they yvere sent with - 
out instructions, and on February .'frd the station agent had yvritten to 
F. Bros, that the cars were at Swansea and yvould he sent down to the 
rolling mills: — Held, aflirming the judgment of the Court of Appeal, that 
the Rolling Mills Co. yvere consignees of all the cars ami that they had 
the right to reject them at Nyvansea if not according to contract. Having 
exercised such right the raihvay company yvere not liable as carriers, the 
transitas having come to an end at Swansea by refusal of the company 
to receive them. The Court of Appeal, xvltile relieving the raihvay com 
puny from liability as carriers, held them liable as yvarehousemen and 
ordered a reference to ascertain the damages on that head. Held, reversing 
such decision. Mills, .1., dissenting, that the action yvas not brought against 
the railway company as yvarehouseinen. and as they could only be liable 
as such for gross negligence and the question of negligence had never 1m»oii 
raised nor tried, the action must lie dismissed in toto, yvith reservation of 
the right of F. Bros, to bring a further action should they see fit.

(fraud Trunk By. Co. v. Frankel. 2 Can. Ry. Cas. 1.1.Ï, 33 Can. S.C.R. 11.'».
[Folloyved in S yva le v. Can. I’ac. Ry. Co.. It» Can. Ry. Cas. 303.]

Limitation of i.iahii.ity—Liaiui.itv hkyonii initial cahrikr's link.
In 1874, the plaint iff. at Toronto agreed yvith the defendants to for­

ward all his goods for the season of 1874. via the defendants' rail yva y and 
Lake Superior Line of steamers to Duluth, and thence to Fort Garry, the 
defendants to for yva rd the goods from Toronto to Duluth at 7 5 et», per 
100 Mis., and the rate from Duluth to Fort Garry to lie $2.90 per 100 lbs., 
subject to changes of tariff of the Northern Pacific Ry.. and Kitson’s lia 
of Red River steamers. The goods in question yvere shipped by plaint ill' 
under a shipping note, addressed to himself at Fort Garry, “(LG. Allen, 
C.O.D.,” subject to the folloyving amongst other conditions : That when 
goods are addressed to consignees beyond the places of the company's sta-
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lions, they will he forwarded l>y publie carriers or otherwise, as oppor 
tunity may offer, Ac. : but that the delivery by the company will he 
complete, and their responsibility cease when such carriers have received 
notice that the company is prepared to deliver to them the goods for 
further conveyance: and they will not he responsible for any damage or 
detention, &e„ after such notice, or beyond their limits. The goods were 
carried by defendants to Collingwood, and thence by the Lake Superior 
steamers to Duluth, where they were delivered to the N.P.R. Co. and car­
ried by them and K.’s steamers to Fort Garry, and there delivered to G.G. 
Allen, but without the payment of the price. Tin* plaintiff then made 
a claim against defendants for such delivery without payment, and so 
opened his ease at the trial, but on its appearing that payment was to 
he made to the express company, and on the plaintiff stating that his claim 
was for the delivery without his order or endorsement of the shipping note, 
his claim was rested on this ground:—Held, that plaintiff could not re 
«•over, for that the defendants’ contract was only to carry to Duluth, and 
on the delivery there to the N.P.R. Co., their liability was at an end. 
Semble, that oven if defendants’ contract extended to Fort Carry, there 
would lie no liability, for the eviilence shewed that it was never intended 
that the goods should not be given up except on a formal order by the 
plaintiff or endorsement of the shipping bill.

Rennie v. Northern Ry. Co.. 27 V.C.C.P. 153.

Limitation of liability—Liability bkyond initial link—Notick ok
condition.

Hie plaintiff signed a paper rc«|ucsting the defemlants to forward certain 
goods received from him at Toronto, to Indianapolis, in Indiana, “subject to 
their tariff and under the conditions stated on the other side.” On thi- 
other side, IunuIciI ••General notices anil conditions of carriage,” the com­
pany “gave public notice,” that in certain events specified they would not 
In- responsible. The tenth paragraph, after stating the course which would 
lie pursued by them with respect to goods addressed to consignees resident 
beyond the places at which defendants had stations, proceeded, “ami the 
company hereby further give notice, that they will not l»e responsible for 
any loss, damage, or detention.” to goisls beyond their limits. It was found 
by the jury that all the goods had been delivered by defendants to a rail 
way connecting at Detroit with their line and running to Indianapolis: — 
Held, that the latt«*r part «if the sentence could not lie regar«le«l as a notice 
as distinguished from a condition; and that, whether a notice or a condi­
tion, it formed part of a special contract on which defendants received tin- 
goods, and by which they were exempted from liability. The plaintiff was 
at Indianapolis when the goods (except the missing box sued for) arrived 
there, and remained until some time in the month following; — Held, that 
he was resident there within the condition, and having named himself as 
the consignee at that place, he was estopped from denying such residence.

La Pointe v. Grand Trunk Ry. Co., 20 U.C.Q.B. 470.

Limitation of liability—Notice of claims—Storing goods pending
TRANSFER TO CONNECTING LINES.

Di-fendants on the 5th of October. 1874. received goods at Montreal for 
the plaintiff, addressed to the plaintiffs at Peterborough, “by the Grand 
Trunk Ry. Co. to Port Hope, thence by the Midland Ry.” One of tin- 
conditions on which the defendants received the goods was, that no claim 
for damages to, loss of, or detention of goods, should lie allowed “unless 
notice in writing, and the particulars of the claim for said loss, damage, 
or detention, are given to the statuai freight agent at the place of deliv-
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ery within thirty-six hours after the goods in respect of which the said 
claim is made, are delivered.” The goods got to Port Hope on the 8th of 
Octo!»er. but by some mistake one case was not given by the defendants 
to the Midland* Rv. till the 9th of November, and the plaintiffs were ad­
vised of its arrival at Peterliorough on the lltli. On the 12th the plain­
tiffs wrote to the defendants' agent at Montreal, and to the station agent 
of the Midland Rv. at Peterlwrough, that they had lieen advised 
of its arrival hut that they refused to accept it, because the delay had 
been most unreasonable, they had suffered loss through the detention, 
and had lieen compelled to reorder goods; and they required the defend­
ants to compensate them for the loss sustained, and the value of the pack­
age. Held, that these letters were not a compliance with the condition;— 
Held, also, that the “place of delivery,” mentioned in the condition above 
stated, was Peterborough, the place of delivery to the plaintiffs, not Port 
Hope, where the goods were to Ik» delivered to the Midland Ry.; and that 
such notice should 1m» given to the station freight agent at Peterborough, 
who would be the person agreed upon to receive it:—Held, also, that 
such notice was required, though the place of delivery was off the defend 
ants’ line;—Held, also, that the defendants were under no obligation to give 
notice of the delivery of the goods by them to the Midland Ry. Another 
condition was, that goods addressed to places beyond the defendants’ line, 
and respecting which no direction to the contrary should have been re­
ceived would l>e forwarded by the defendants as opportunity might offer, by 
public carriers or otherwise, or might, be suffered to remain in the defend 
ants’ warehouse, at the risk of the owner; but that the delivery by the 
defendants should be considered complete, and their responsibility cease, 
when the other carriers should have received notice that the defendants 
were prepared to deliver the goods to them: and that the defendants would 
not he responsible for any loss or detention after arrival at their station 
nearest the place of consignment. The third count alleged that the goods 
were delivered to the defendants to be carried from Montreal to Peterlwr 
ough, subject to this condition (setting it out), amongst others, and 
averred that the defendants did not forward the goods to Peterborough 
within a reasonable time, hut on the contrary detained them at Port Hope 
in their warehouse:—Held, that defendants were charged as carriers, and 
were so acting, not as warehousemen.

Mason et al. v. Grand Trunk Ry. Co., 37 U.C.Q.B. 163.

Limitation of liadiilty—Noticf. of claims—Wharfinger not freight
AGENT.

One condition required the plaintiffs to give notice in writing of their 
claim to the defendants’ station freight agent within twenty-four hours 
after the delivery of the goods. It appeared that Halifax, the place to 
which the goods were sent, was beyond the limits of defendants’ railway, 
and where they had no station, but that all freight carried over their rail­
way for delivery there, was transmitted to one B., a wharfinger, who re­
ceived the same as lie did the goods of other persons, making for his own 
benefit a special charge thereon:—Held, that B. was not a station freight 
agent within the meaning of the condition.

Fitzgerald et al. v. Grand Trunk Ry. Co., 28 U.C.C.P. 587.
[See Fraser et al. v. Grand Trunk Ry. Co., 26 U.C.Q.B. 488; Gordon et 

al. v. Great Western Ry. Co., 25 U.C.C.P 488; Smith v. Grand Trunk Ry. 
Co., 35 U.C.Q.B. 547.]

Limitation of liability—Shipment of glass and china—Validity of
STIPULATION.

Defendants received certain plate glass to be carried for the plaintiff,
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who signed a paper, partly written and partly printed, requesting them to 
receive it upon the conditions endorsed, which provided that they would 
not be responsible for damage done to any china, glass, etc., delivered to 
them for carriage; and defendants gave a receipt with the same conditions 
upon it:—Held, that such delivery and acceptance formed a special con­
tract, which was valid at common law, and exempted defendants from in­
jury to the goods, even though caused by gross negligence.

Hamilton v. Grand Trunk Ry. Co., 23 U.C.Q.B. 600.
[Followed in Spettigue v. Great Western Ry. Co., 15 U.C.C.P. 315, and 

Bates v. Great Western Ry. Co., 24 U.C.Q.B. 544. Remarks as to the 
necessity and justice of legislative redress in such cases. Bates v. Great 
Western Ry. Co., 24 U.C.Q.B. 544.]
Limitation of liability—Statutory regulation.

Sul is. 4, s. 20, of the Railway Act of 1868, does not extend to all cases 
in which negligence is charged against the railway company, but to 
cases only of neglect coming within the provisions of subs. 2, 3. They 
arc not prevented therefore from stipulating for a limited liability in 
other cases.

Scarlett v. Great Western Ry. Co., 41 U.C.Q.B. 211.
Limitation of liability—Statutory regulation of.

Subs. 4. of s. 20, of the Railway Act, 1868, gives an action against 
certain railway companies for neglect to carry goods, etc., but the Act 
does not apply to the Great Western Ry. Co., the defendants. By s. 5 
of 34 Viet. c. 43 (!>.), this subsection “is hereby amended by adding 
thereto the following words: ‘From which action the company shall not 
lie relieved by any notice, condition, or declaration, if the damage arises 
from any negligence or omission of the company or of its servants’ ”; and 
by s. 7, “The provisions of this Act” are made applicable to every rail­
way company :—Held, that the subsection of the earlier Act, as thus 
amended, did not apply to defendants; but that the effect of the later 
Act was merely to add the newly enacted words to the subsection, and 
"The provisions of this Act,” therefore did not include the amendment. 
To a declaration for breach of contract to carry goods within a time 
agreed on, or within a reasonable time, from G. to B., defendants pleaded 
setting up a special condition of the contract, that defendants “should 
not lie liable under any circumstances for loss of market or other claims 
arising from delay or detention of any train, whether at starting for any 
of the stations, or in the course of the journey, nor for damages occa­
sioned by delays from storms,” etc. Rt i, that the damages sued
for arose from negligence and omission of the defendants and their serv­
ants within the Railway Act of 1868, s. 20. subs. 4. as amended by 34 
Viet. c. 43, s. 5, (D.) in this, that the car in which the goods were placed 
was negligently allowed to remain at a station unattached to any train, 
and was negligently attached to a train on a different branch of defend­
ants’ railway from that between G. and B., and was carried thereon to 
W„ at a distance from B., and allowed to remain there a long time:— 
Held, on demurrer, replication bad, for it was not a traverse of the plea, 
but the allegation of negligence was dependent upon the previous refer­
ence to and reliance on the statute. Quaere, whether the replication of 
negligence alone would have been an answer to the plea, independent of 
the statute.

Allen v. Great Western Ry. Co., 33 U.C.Q.B. 483.
Limitation of liability—Termination of liability upon notice to

CONNECTING LINES.
The declaration charged defendants, in the first count, on a contract

0690
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lu carry certain wool from Coltonrg to Boston within a reasonable time. 
Mihject to certain conditions endorsed on a receipt given by defendants— 
amongst others, that defendants should not be responsible for damages 
occasioned by delay» from storms, accidents, or unavoidable causes—and 
alleging as a breach the neglect to carry. In the second count the contract 
was stated to be to carry within a reasonable time, and so that the wool 
should be imported into the Cnited States before the 17th of Mardi, when 
the Reciprocity Treaty would expire. Itreach, that defendants did not so 
carry, by which the plaint ill's were disabled from importing the wool into 
the States unless upon payment of duties. As to the lirst count, it up 
pea red by the defendants' receipt, put in by the plaintiffs, that there was 
an additional condition, that as to goods addressed to consignees resident 
Itcyond the places where defendants had stations (as these goods were), 
defendants’ responsibility should cense upon their giving notice to the 
carriers onward, that they were prepared to deliver the goods to them fot 
further transport:—Held, a substantial «|iialilication of the contract de 
dared on, which therefore was not proved as alleged. As to the second 
count, the same receipt applied, which named no day for carriage into 
the I'nitcd States, but there was verbal evidence of an agreement to for 
ward by the 17th March : — Held, that though this term might thus be 
added to the written contract, it would not dispense with the condition 
above mentioned, which shewed a substantial variance from the contract 
declared on. The plaintiffs, therefore, were held not entitled to recover 
on either count.

K ruser v. Grand Trunk Rv. Co.. 20 V.C.Q.R. 48S.
Y Aims A\l> WARRllol SKS—GRAIN ELEVATOR—LIABILITY FOR GRAIN DESTROYED

Defendants undertook to carry for plaintiffs a quantity of oats to T.. 
which they did, delivering them at an elevator there belonging to S.. who 
received them to hold for plaintiffs. Of the quantity thus delivered plain 
tiffs received part before the elevator was destroyed by lire, as it sub­
sequently was. There was a very large amount of grain besides the plain 
tiffs' in the elevator at the time of its destruction, most of which settled 
down in a conical mass on the wharf on which the building stood, tin- 
remainder falling into the water. Plaintiffs desired to remove what rv 
mained of their grain, alleging that they could select it from the general 
mass, from their knowledge of tIn* portion of the building in which it had 
been stored ; but defendants, who were the bailees of the greater part, 
assumed charge of the whole for the benefit of all. and refused to allow 
plaintiffs to do so, stating that it would be sold for the general benefit 
which it accordingly was. when the plaintiffs' share of the proceeds was 
found to amount to only alsuit $28: —Held, that plaintiffs could main 
tain trover against defendants in respect of their grain so disposed of 
by defendants, inasmuch as the latter had no control over it, and ought 
not to have prevented plaintiffs from removing it if they could find it:— 
Held, also, that this was a case in which no greater than the actual 
damages sustained should have been assessed ; and. the jury having award­
ed excessive damages, the Court ordered a new trial, unless plaintiffs 
would reduce their verdict to a sum named.

Moffatt et al. v. Grand Trunk Rv. Co.. If» U.C.C.P. 392.

Loss WHILE IN POSSESSION OF INTERMEDIATE CARRIER—LAKE AND RAIL 
router—Tiirovgh route.

An action to recover damages for nondelivery of a carload of tool* lost 
in transit hy the wrecking, on Lake Superior, of a steamship of the
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Northern Navigation Co. The goods were shipped from Kakabeka l-’ulls 
m a Canadian Vacille Ry. Co.’s car, and Canadian Northern Uy. Co. to 
Vort Arthur, placed on hoard the steamship for transportation to Point 
I!<lward, thence \ ia (irand Trunk Ry. for delivery to the plaintiffs at St. 
Catharines:—Held, reversing the trial dudge, and nllirming the Court of 
Appeal, that the defendants contracted only to deliver the goods at Port 
Arthur to the Northern Navigation Co., which they did, and were, there 
fore, not liable for nondelivery.

dem kes Machine Co. v. Cun. Northern Ry. Co., 11 Can. Ry. Cas. 44U. 
14 n.W.R. :n*7.

[Distinguished in Laurie v. Can. Northern Ry. Co.. 21 O.L.R. 178.]
I VICKY TO n aisll Mil l. GOODH IIY DKI.AY—< ON A KCTI XU 1.1 XH—PRIVITY 

loltKlU.N VOX TRACT.

A carload of pineapples purchased by the plaintiffs in New York was 
consigned by the vendors to the plaint ill's at Ottawa, on the 22nd dune 
The goods were delivered to the New York Central R. R. Co., and tin 
route speed lied was by the defendants* railway, which connected with the 
New York Central line. The fruit did not arrive at Ottawa until the 
23th dune, which was a Saturday, and no notice of its arrival was given 
to the plaintiffs until the morning of the 27th. The fruit was then badly 
damaged by heating; a substantial portion of the injury took place between 
Saturday afternoon and Monday morning, and some injury during the 
journey ; the* delay in the journey took place partly upon the New York 
Central line, and partly upon the defendants* line:—Held, Riddell, d., 
dtihitantc, that the defendants were liable for the deterioration of tin- 
fruit. «Judgment of the County Court of the county of Carleton reversed. 
Per lloyd. ('.: The defendants received the fruit either as common carriers 
or as under a new contract conformable to the terms of the original car 
riers’ bill of lading, and in either aspect were liable for negligence in 
handling the car or in the lack of due diligence in giving notice of its 
arrival. The goods were manifestly of a perishable character, and called 
for reasonable diligence in giving notice of their arrival ; till such notice 
was given, the defendants were liable as carriers. Per Middleton, d.: 
The contract made with the initial carrier, applicable to the whole jour 
ney, defines the terms upon which the subsequent carrier undertakes to 
carry, and must he deemed to he the contract between the parties: if it 
were otherwise, the defendants, when they undertook the carriage of tin- 
goods, received them as common carriers, and there was no restriction up 
on their common law liability. The liability of the defendants, according 
to clause ô of the United States form of contract, under which the goods 
were shipped, was that of carriers until the expiry of 48 hours after 
notice that the goods were ready for delivery; and. apart from contract, 
the goods being of a perishable nature, it was the defendants' duty in give 
notice promptly, and their liability a* carriers continued while lint dutv 
remained undischarged. [Corby v. (Irand Trunk Ry. Co., (i O.W.R. SI. p.tj 
approved and followed.]

Corby v. Grand Trunk Ry. Co.. 12 Can. Ry. ('as. 494, 2.1 O.l..15. .118.
I.IAIMI.ITY FOR 1.088 OF GOODS—GOODS I.AI1KX BY BIIIPPKR OX ( Alt ON SIDING.

The liability of common carriers under Art. 1074 C.C. Que. begins onlv 
from the time of delivery of the goods, and when a shipper, for his own 
convenience, puts them himself on board the cars of a railway company. 
<>n a siding near his warehouse, the delivery to the company takes place 
when it seals the cars, or otherwise takes charge of them, and hands the 
shipper a bill of lading. It incurs no liability for loss from pilfering, etc., 
that occurs liefore that.

Spedding v. Grand Trunk Ry. Co., 13 Can. Ry. Cas. 4(1, 4ft Que S.C. 461.
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Provision in bill of lading for protectig goods against frost—Con­
necting CARRIER.

Where, under a hill of lading which required protection of goods from 
frost, a carrier has had possession, for an unreasonably long time during 
very cold weather, of a consignment of tigs, which were fourni to lie frozen 
upon arrival at their destination, a prima facie case of negligence on tin- 
part of that carrier is established which casts the onus upon it, in order 
to escape liability of shewing that the consignment was in a damaged 
condition when received from the connecting carrier.

Albo v. Great Northern Ky. to. (B.C.), J4 Van. Ry. Cas. 82, 2 D.L.R. 
290.

Unreasonable delay in delivering goods by connecting carrier.
Where it appears that the climate at the point of shipment precludes 

the frosting of a consignment of figs at the time of their delivery to an 
initial carrier, and that a connecting carrier had possession of them for 
an unreasonably long time in very cold weather without offering any 
acceptable explanation for the delay, a strong presumption arises that if 
they were damaged by frost it was while in the latter’s possession.

Albo v. Great Northern Ry. Co. (B.C.), 14 Can. Ry. Cas. 82, 2 D.L.II, 
290.

Consignee refusing to accept delivery.
A consignee is justified in refusing to accept a consignment of figs, 

which, through the negligence of the carrier, were frozen in transit.
Albo v. Great Northern Ry. Co. (B.C.), 14 Can. Ry. Cas. 82, 2 D.L.R. 

290.

Damage—Payment of part—Effect.
The payment by a common carrier of damages for injuries to a portion 

of a consignment of goods is not an admission of liability in respect to 
other portions thereof. (Per Irving. -I.A.)

[Hennell v. Davies, [1893] 1 Q.B. 307, followed.]
Albo v. Great Northern Ry. Co. (B.C.), 14 Can. Ry. Cas. 82, 2 D.L.R. 

290.

Bill of lading—Assignment of.
The declaration alleged that the plaintiff by his agents delivered to the 

defendants 8,000 bushels of his corn, to lie carried from Chicago to Strai 
ford, &c., and to lie delivered to the Bank of Montreal or their assigns, 
that the bank assigned the. corn to the plaintiff, yet that defendants 
neglected for an unreasonable time to carry and deliver it, whereby the 
plaintiff lost a market and was afterwards obliged to sell for a less price 
than he would otherwise have done. It appeared that the corn was 
shipped by M. & Co., “as agents and forwarders,” on account of whom it 
might concern, to he delivered to the Bank of Montreal or their assigns, 
and the bill of lading was endorsed by the agent of the hank to the plain 
tiff, with whom the defendants treated as the owner, and delivered it to 
him after some delay caused by a charge made and afterwards remitted 
by them. It was objected that the consignor or consignee could only sue 
upon this contract, not the plaintiff; that the hank could not assign to 
him; and if they could, the right of action would not pass. There was no 
evidence to shew what interest the hank had in the corn:—Held, there 
lieing no plea denying plaintiff’s property in the corn, that he was admitted 
to have been the owner when it was shipped; that the bill of lading did 
not transfer the property to the hank, in whom no other right was shewn;
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that their endorsement was therefore unnecessary, and that lie was en­
titled to maintain the action. Semble, however, that if he had first ac­
quired his title by such endorsement, lie might have sued defendants for 
any negligence occurring after they had recognized him as owner.

Kyle v. Rulfalo A Luke Huron lly. to., 16 U.C.C.P. 76.
Him. of lading—Throigii rate—Privity of contract.

Plaintiffs bought twenty-four hales of cotton in Cincinnati, through 
1 heir agent II.. who delivered it there to the C.H. A I). lly. t o. The hill 
of lading contained a heading “contract for a through rate.” Under the 
general heading qf the ('.II. A I). lly. Co., it stated that the cotton was 
forwarded bv II., and that the shipping marks were: “G. & M.—for Gordon, 
MaeKay A Co., Thorold, Ont., via Detroit A G.W.lly.,” and in the margin
were added the words, “Through at 40c. per 100 His., Ac., to I). via---------.”
The cotton was delivered without instructions to defendants, at 1).. by the 
teamster of a line connecting with the 0.11. A I), lly. Co., and was burned 
while in transit on defendants' line to T.:—Held, that the bill of lading 
shewed a contract with the C.H. A D. lly. Co. for a through rate to T., 
and therefore that defendants were not liable to the plaint ill's. The non­
suit was alllrmed.

Gordon et al. v. Great Western Ry. Co., .‘14 U.C.Q.B. 224.
[Hut see the next case.]

Bill of lading—Throi gii rate—Privity of contract.
lhe plaint ill's bought twenty-four bales of cotton in Cincinnati, through 

their agent. 11.. who delivered it there to the C.H. A I). lly. Co. The bill 
of lading containing a heading, "Contract for through rate.” Under the 
general heading of C.H. A I). lly. it stated that the cotton was forwarded 
by 11.. and that the shipping marks were “G. A M—for Gordon A MaeKay 
A Co., Thorold, Ont., via Detroit and G.W.lly..” and in the margin was
added the words : “Through at forty cents per 100 lbs., at ------p. barrel.
To Detroit, via.---------The conditions endorsed excepted that railroad,
and the boats and railroads with which it connected, from loss by tire. 
The evidence, however, shewed that the freight payable under the hill of 
lading was not in fact a through freight to Thorold, but only extended to 
Detroit, there being a special contract between the plaintiffs and the 
defendants as to the freight from Detroit to Thorold, under which the 
goods were carried, and which contained no exemption from tire. It 
appeared also from certain letters written by the defendants after the loss 
that they did not consider themselves exempt under the original contract. 
The goods having been destroyed by tire while in transit on the defendants’ 
line to Thorold :—Held, that the defendants were liable to the plaintiffs 
lor the contract with the C.H. A I), lly. Co., did not extend to them, but 

.only the companies carrying as far as Detroit.
Gordon et al. v. Great Western lly. Co.. 20 U.C.C.P. 488.

Delivery to Carrier*.
In the absence of direct evidence the contents of a box of military sup­

plies was sufficiently shewn in an action by the Crown against a railway 
company for its loss, by the testimony of the officer in charge of the sup­
plies. that lie selected them from the general stores and turned them 
over to a person of excellent character, whose duty it was to box and ship 
them, and that the latter delivered a heavy box to the railway company, 
which receipted for it, and that such person could not lie produced at 
the trial, as his term of enlistment had expired, and his whereabouts was 
unknown.

Hex v. Can. Pac. Ry. Co. (Alta.), 14 Can. Ry. Cas. 270, 5 D.L.R. 170.

545
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S||||»MKM' Ol I'l.HlSlIAlii I. GOODS IN IlOX 1 Alt.
Where butter in shippctl in a Ikix ear ami tin1 weather in such that a 

refrigerator ear i* ma'cssary to k«-ep it in good condition, and the jdain 
I ill's agents, the consignees, caused a delay in delivery by failing to ji«\ 
the freight charges, the defendants are not liable lor injury to the butter 
where an unreasonable time is not occupied in making delivery.

Lcasard v. Can. i*nc. Ily. Vo. (Alta.), 14 Van. Ily. Vas. "277, 7 U.L.H. HIM.

Jim NAL TO AVVKIT NIIIPMK.NT.
Where a shipper entrusted goods to a carrier for delivery to a consignee 

ami the consignee refuses to accept the goods ami on being informed there­
of by the carrier, the shipper ac«|ttiesees in such refusal ami instructs the 
carrier to return the goods immediately, the carrier is responsible for the 
value of such goods if lie deliver them to another party, even if lie does 
so on the consignee's order presented by a third party who holds himself 
out as the shipper's agent.

Zimmerman v. Van. Vac. By. Vo., 8 D.L.lt. 000, lô t an. Ry. Vas. 78, 4.'J 
Que. S. V. 2U7.
t OX NKt’TINCI t'AKItllilts—LlAIMI.ITY.

In the case of a shipment forwarded to its destination by different 
successive carriers, each one is liable only for his handling of it, ami is 
in no wise the warrantor of the others, lienee, if it arrives in a damaged 
condition, the consignee or owner has no action against the last carrier, 
unless the latter have, himself, b\ neglect or otherwise, caused the «lam­
age.

XIeVready v. Cram! Trunk Ily. Vo., In Van. Ily. Vas. 170, 4."1 Que. S.C. 
100.
In jt'itv to mu su Aiu.k mums hv iiki.ay in transportation an» want or 

vr.vm.ATiox in « ah.

Vernon Fruit Vo. v. Van. Vac. Ily. Vo., 12 W.I..I5. 44Ô (Sask.).
I>AM AllKN—I .«INN 111' <KH)»N ItY VAHHIKII—TUN IlKK Ol I .«1ST A K I IVl.I.N—\o\|

I N AI. «IR Nl nSTANTIAI. IIAMAUKN.

Action for the value «if fit) k«-g* of butter delivered by plaintiff to «le 
fendants to carry from tl. to T. Defendant» relied upon a temler of the 
butter to plaintiff, as preventing the recovery of nmre than nominal «lam 
ages. The tender was made in writing by defendants' s«dii'it«ir, two days 
Indore the Assizes, «diering for plaintiff’s acceptance the Ô0 kegs of butter, 
which IiihI been s«d«l by plaintiff to M., and for which M. had recovered 
against the plaintiff, stating same to he at T. at plaintiff's own risk : - 
llidd. wholly illusory, and not to partake of any of tin* incidents «if a 
legal tender, ami that plaintiff was entith-d to recover tin- full value of 
tin- property.

I trill v. (Ira ml Trunk Hv. Vo.. 20 V.V.V.V. 440.
Damaokn—Xkci.igknii: in « arkiau: ok uhiiin- Nominal or si rstantiai.

II AM AOKM.

In an action for not carrying goods sa My. whendiy they were lost, 
issues in fact, were l«-ft t«i a jury, reserving the question of nominal or 
substantial damages f«ir the opinion of the Court:—Held, that the on lx 
«piestion for the Vourt was, whether the plaintiff should be limit«‘«l tn 
nominal damage», or recover the aetuul value of his goods; and that the 
«piestion of mitigating the damages upon the faet» proved, could not lx- 
«•«insidered.

Ilohson v. Buffalo & Lake Huron Ily. Vo., 10 U.V.V.V. 270.
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Fraud and Deceit-Misrepresentation of ha i i k.
Certain liars and Imndlea of iron came by ship from Glasgow to Mon­

treal, consigned to the plaint ill". Ilis agent gave to defendants* agent an 
order to got them from the ship, and afterwards-received from the latter 
a receipt, specifying the numlier of lairs and bundles and the gross weight, 
lint with a printed notice at the top of it. that "rates and weight entered 
in receipt or shipping bills will not be acknowledged.” All the iron re­
ceived by defendants for the plaint ill* was delivered at Guelph, but there 
was a very considerable deficiency in the weight. So far as appeared, the 
iron had not been weighed either on being taken from the ship, or after 
wards:—Held, that defendants were not estopped by their statement of 
weight in the receipt. and were not liable to the plaintiffs.

Horseman v. Grand Trunk Ry. Co., :»1 Q.B. in appeal from 30 
U.C.Q.B. 130.

Limitation of i iarii.itv—Liaiiiihy iikyoxd initial carrier’s link.
Defendants were charged with negligence and delay in the carriage of 

certain furs belonging to the plaint ill. from Toronto to New York, in pur 
stianee of their eon tract. Defendants' railway extended only to the Su- 
pciisiou Bridge, and it appeared that tin* goods were delivered to them, 
addressed to IL, at New York, and a receipt given, which specified that 
they were received to be forwarded to such address, subject to their ta rill", 
rules and regulations. In these conditions it was stated that when goods 
were intended, after lieing conveyed hv their railway, to Is* forwarded by 
some other means to their destination, the company would not be respon 
sible after they were so delivered. The goods were sent on by defendants 
to the Bridge, and there delivered to the New York Central Ry. Co., which 
placed them in the Isinded warehouse of the American customs, until cer 
tain documents were procured, without which they could not be sent on. 
The plaintiff was asked by defendants for such papers, but they were not 
furnished for some time, and the furs were spoiled by the delay: Held, 
that defendants were not liable, for there was no contract by them to 
convey the goods to New York as alleged, but their undertaking was only 
to carry them over their own line, and deliver them to the company which 
was to take them on.

Rogers v. Great Western By. Co., lli U.C.Q.B. 38ft.

Stations—Reuvi.ar and fi.au—Traffic—C.L. and L.C.L.—Vonsiuned to
ORDER- -I! EDI I I I XU—DEMURRAGE.

A railway company is justilied in refusing to take shipments of C.L. 
and L.C.L. trallie to Hag stations when consigned “to order.” Traffic to 
llag stations consigned “to order" should lie billed to the nearest regular 
-tatioii short of the llag station and sent on to destination, after the en­
dorsed bill of lading has been produced and surrendered and tbe freight 
toll* paid. For unloading into the freight shed and reloading and for re 
hilling L.C.L. traffic from regular to llag stations, forwarding to and un 
loading at the said station, the carrier should receive the local toll between 
the two stations and for C.L. traffic the through toll should be charged 
with an additional toll of $3 per ear for reldlling and terminal charges. 
The detention allowance of 48 hours free time is computed from the time 
"I" notice of the arrival of the ear by the agent to the consignee after which 
the carrier will be entitled to charge the authorized demurrage toll. I Can 
adian Manufacturers’ Assn. v. Canadian Freight Assn. (Interswitching 
Rates (use), 7 Can. Ry. Cas. 302, followed.]

McMahon v. Canadian Freight Assn., Hi Can. R \. Cas. 230.
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Bill of lading—Connecting carriers—Inland destination—Jurisdic­
tion.

A hill of lading issued hy a steamship company containing the inland 
destination and the through toll thereto is made a through hill of lading 
although it does not contain the conditions of carriage hy rail. By Order 
No. 7562, dated July 15, MOW, the Board prescribed the form of hill of 
lading for inland carriage from a Canadian seaport. Section 2 of the Or­
der provides that the carrier issuing the hill of lading shall In* liable for 
any loss, damage or injury sustained to the goods carried under such hill of 
lading, hut the delivering carrier is not made liable unless it he so de facto. 
W here a shipment was carried under a through hill of lading issued hy a 
steamship company from India to Boston, Mass., and thence to final des­
tination at Winnipeg, where delivery was made hy the last connecting car­
rier. the Board has no jurisdiction over the steamship company nor over 
the initial carrier at Boston, and the delivering carrier is not liable for the 
shortage of goods received hy it “short” from its connections.

Smart-Woods v. Can. Pac. By. Co., 17 Can. Ry. Cas. 540.

Care of property—Unclaimed freight.
The purpose of a hill of lading is satisfied when the transit is complete 

except as to any rights of lien or of absolution from claims not promptly 
made ; and where the consignee fails to take over the goods under a condi­
tion that the consignee should pay the charges and take the goods within 
twenty-four hours after their arrival, the railway company is in the posi 
tion of an involuntary bailee thereof. [Mayer v. (I.T.R., 51 U.C.C.P. 248, 
distinguished; Grand Trunk By. Co. v. Frankel. 35 Can. S.C.U. 115, 2 Van. 
By. Cas. 155, followed.]

Swale v. Can. Pac. By. Co., 16 Can. By. Cas. 363, 20 O.L.B. 634. 15 
D.L.B. 816.

[Distinguished in Getty & Scott v. Can. Pac. Ry. Co.. 22 Can. By. Cas. 
297, 40 O.L.R. 260.]

Jurisdiction—Traffic—Accom mo dation and facilities—Competition.
The Board under ss. 2 (21 ), 284, 317 of the Bail way Act, 1906, has juris­

diction to direct the respondent to maintain its dock at Michipicoten liar- 
hour and provide facilities thereat for receiving, loading, carrying, un­
loading and delivering traffic of the applicant in competition with traffic 
of the respondent. [Can. Northern By. Co. v. Robinson, 37 Can. fS.C.R. 541. 
6 Can. By. Cas. 101, followed.]

Dominion Transportation Co. v. Algoma Central & Hudson Bay By. Co., 
17 Can. Ry. Cas. 422.
Heated cars—Perisiiam.e commodities—Limitation of Damages.

The carrier should he obliged to accept shipments of perishable com­
modities, providing heated cars ; subject to the stipulation that the shipper 
must sign a release waiving all claim for frost damage unless lie can 
prove that the heating appliances were missing; with a further exception 
that if the heaters are allowed to go out through the negligence of the 
carrier, the damages recoverable will lie limited to one half the freight 
lolls charged on the shipment in question.

Fernie-Fort Steele Brewing Co. v. Can. Pac. Ry. Co., 18 Can. Ry. Cas. 
426.

Notice of arrivai.—Person other than consignee—Practice of com­
panies.

W7here a railway hill of lading is issued with the name and address
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of n party other than the consignee as a person to lie notified on bulk grain 
reaching the destination, the railway is under obligation to send notice to 
such person, and is not relieved therefrom by the practice of the terminal 
elevator companies of forwarding weight certificates; and the railway is 
liable for delay in giving notice due to the freight conductor’s error in 
naming in the waybill as the party to be notified, another firm having no 
interest in the matter, [(lohlen v. Manning, 3 V ils. 421». and Collard v. 
South Eastern Ry. Co., 30 L.J. Ex. 303, followed.]

Armstrong v. Van. Northern Ry. Vo., 10 Van. Ry. Vas. 333, 7 Sask. L.R. 
214, 20 D.L.R. 00.',.

Goods received, carried and delivered—Bill of lading.

It is not open to a railway company which has actually received grain 
for transportation to dispute the hill of lading or shipping bill issued on 
its regular form merely on the ground that its agent had not, by reason 
of some inside regulations between the company and its servants, the pow­
er to sign the bill, where the company received and carried the grain, col­
lected the freight and made delivery pursuant to its terms. [Krb v. (î.W. 
Ry. Co., f> Can. S.C.R. 171»; Oliver v. ti.W. Ry. Co., 28 U.C.C.P. 143, dis­
tinguished.]

Randall et al. v. Can. Northern Uy. Vo., 11» Can. Ry. Vas. 343, 21 D.L.R. 
457.

Kstoppf.l—Bill of lading—Weights or quantities—“More or less.”

Where there is nothing in tin- hill of lading or shipping I,ill of the rail 
way to limit its responsibility for the weights or quantities entered on the 
hill the railway company is estopped from denying that approximately the 
quantity stated with the addition of the words “more or less” had been re­
ceived for shipment.

Randall et al. v. Van. Northern Ry. Co., 11» Can. Ry. Cas. 343, 21 D.L.R. 
457.

Bill of lading—Loss in transit—Presumption of negligence.

Where the bill of lading called for “eleven hundred bushels more or less” 
of llax and the evidence proved the delivery of over 900 bushels in a car-load 
lot, the onus is upon the railway company to account for the deficiency on 
the car arriving at destination with only half the quantity stated in the 
hill; where no satisfactory explanation of the loss is given by the railway, 
negligence may be presumed against it. [Ferris v. Van. Northern Ry. Co., 
15 Man. L.R. 144, followed.]

Randall et al. v. Van. Northern Ry. Co., 19 Can. Ry. Cas. 343, 21 D.L.R.
457.

[Followed in Ogilvie Flour Mills Vo. v. Can. Pac. Ry. Co.. 47 D.L.R. 226.]

Loss OF GOODS ENTRUSTED TO CARRIER—No EXPLANATION—VRESUMPTION OF 
NEGLIGENCE.

In the absence of evidence that the loss of goods entrusted to a railway 
company for carriage was not caused by the negligence of the railway com­
pany, the rule res ipsa loquitur applies and the carrier is responsible. 
(Ferris v. C.X.lLCo. (1905). 15 Man. L.R. 134; Randall v. C.N.R. Co. 
(1915), 21 D.L.R. 457, 19 Can. Ry. Cas. 343. 25 Man. L.R. 293; Seanlln v. 
Van. Pac. Ry. Vo., 23 Can. Ry. Cas. 336. 44 D.L.R. 352, followed.]

Ogilvie Flour Mills Co. v. Can. Pac. Ry. Co., 47 D.L.R. 226, 25 Can. Ry. 
Vas.

Can. Ry. L. Dig.—7.
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Sale of goods—Railway company coxtbacting to deliver—Failure to
DELIVER—XOXPERFORM A XCE OF CONTRACTS.

Northern Pacific Hy. Co. v. Fullerton, 47 D.L.R. 705.

Initial carrier—Longent haul—Shipping instructions.
The right of the initial carrier to the “longest haul'’ is recognized hy 

Canadian decisions, and founded on sound principle; the initial carrier in 
choosing between two routes, equally advantageous to the shipper as to 
time, toll, and facilities, may select the route which will give it the 
longest haul, notwithstanding routing directions of the shipper to the con­
trary, and the principle will he applied where the railway of the initial car­
rier, technically owned hy a separate company maintaining a distinct or­
ganization, is, in fact, operated under lease as part of a larger system. 
[Imperial Steel & Wire Co. v. (irand Trunk Ry. Co., 11 Can. Ily. Cas. 305, 
followed.]

•Jacobs Asbestos Co. v. Quebec Central Ry. Co., 10 Can. Hy. Cas. 357. 
[Followed in He Coal Transportation Facilities, 22 Can. Hy. Cas. 338.

Notice of arrival—Limitation of liability at station having no

Under a hill of lading condition that “goods in carloads destined to a 
station where there is no authorized agent shall be at the risk of the car­
rier until placed on the delivery siding” the carrier is not under obligation 
to give notice of the arrival of the car as a condition of I icing relieved of 
responsibility for the goods after the car is so placed.

Rogers Lumber Co. v. Can. Pac. Hy. Co., 2U Can. Hy. Cas. 432, 9 Sask. 
L.R. 188, 27 D.L.R. 414.

Proof of delivery—Receipt—Onus.
A receipt for goods hv the consignee's agent is not necessarily conclu­

sive us to their actual delivery; the burden of proof is upon the carrier to 
shew that the goods were in fact delivered, where it was shown that it was 
usual for the carrier’s agent to take a receipt for the goods before de 
livery and before the carrier’s agent had ascertained whether or not tin 
goods had arrived at the place where delivery was to be made. [See lti 
D.L.R. 420.]

Henderson v. Inverness Ry. & Coal Co., 21 Can. Ry. Cas. 173, 50 N.S.K. 
518. 33 D.L.R. 374.

Liability for warehouse receipts issued and signed by agent—Knowl­
edge of company—Release of goods without permission of holder 
—Contribution by owner.

A railway company maintaining warehouses as a necessary incident to its 
business is bound by the act of its agent acting within the scope of the 
authority, which it holds him out to the world to possess, in signing wan- 
house receipts; it is, therefore, liable for shortages, in consequence of the 
agent’s release of the goods to the shipper, without the permission of i 
bank to which they were hypothecated as collateral security ; the railway 
company, however, is entitled to contribution from the shipper to tin- 
amount recovered by the bank for such shortages.

Can. Pac. Ry. Co. v. Canadian Rank of Commerce; McDonald v. Can. Pat. 
Ry. Co., 21 Can. Ry. Cas. 415, 30 D.L.R. 310, 44 N.B.R. 130.
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DliMAM) FOB DELIVERY A FT KB EARLIER REFTSAL TO ACCEPT 1" XDERTAKING 
TO PAY TOI.IS ACCEPTANCE WaIYFB OF PREPAYMENT OB TEXDf'.K— 
SAIF OF FREIGHT TO l*AY TOLLS—DELAY l\ TKAASMITTING REqVEST Hilt 
BETI'KN OF FREIGHT NEGLIGENCE—DAMAGES—( A It II I Elis OB WARE
iiovhemex Shipping contract—Speitai. provision as to damages 
Valve of freight at date of shipment—Application to freight
HELD BY CARRIERS AS WAREIIOl SEMEN.

Certain pack ages of leather were carried by the defendants for the plaiu- 
till’s to <ialt. and on the 20th May. 1915. delivery thereof was tendered t«» 
the |daintill's, who refused delivery : and it was found that thereafter the 
defendants I leva me warehousemen of the goods, and retained possession oi 
them as such until the 21st January. 191U, when the defendants sold them 
for eharges for transportation and storage. Un the 18th January,
19l«, the plaintill’s requested the chief agent of the defendants at Liait to 
deliver the goods to the plaintiffs, and undertook to pay the charges there­
on; the agent, on behalf of the defendants, accepted the undertaking : and 
it was found that prepayment or tender of tolls and charges was therein 
elfectually waived. At that date, the goods had been forwarded to Mon 
treal to he sold there; and, in consequence of delay in communicating to tin* 
proper authority at Montreal the request to return the goods to liait. the 
request did not reach the proper hands in Montreal until after the goods 
laid been sold; and this delay was fourni to have arisen from the negligence 
of the defendants' clerks. In these circumstances, it was held, that the 
defendants were liable in damages; and. although on the 21st January, 
11)10, they held the goods as warehousemen, they were entitled to the benelit 
of a provision in the shipping contract that "the amount of any loss or 
damage for which the carrier is liable shall he computed on the basis of the 
value of the goods at the place and time of shipment. . . When the 
stipulation is one which, by its terms, is to apply to a state of things which 
may arise after the goods have arrived at their destination, it remains in 
force notwithstanding that the transit is ended. [Swale v. Can. Pne. Hy. 
Vo. (11)13), 21) O.LIt. «34, 111 Can. Hy. Cas. 3«3. 15 D.L.H. 81«. dis­
tinguished ; Mayer v. Grand Trunk Hy. Co. (1880), ;{1 U.C.C.P. 248, re­
ferred to. | The damages were accordingly computed on the basis of the 
value of the goods in May, 11)15,

(Jetty & Scott v. Can. Pae. Hy. Co., 22 Can. Hy. I 'as. 207, 40 O.L.H. 200.

Initial or originating carrier—Long iiavl—Heakonaiile—Lines—Own.

The initial or originating carrier is entitled to as long a haul as reason­
able on its own lines. [Imperial Steel & Wire Co. v. Grand Trunk Hy. Co., 
11 Can. Hy. Cas. 305; Can. Par. Hy. Co. v. Nelson & Fort Sheppard Hy. Co. 
(memorandum), 11 Can. Hy. Cas. 400; Jacobs Asbestos Co. v. (Quebec Cen­
tral Hy. Co., 10 Can. Hy. Cas. 357; Plymouth Devnnport, etc., Hy. Co. v. 
Great Western Hy. Co., 10 Hy. & Va. Tr. Cas. «8; Kiddle v. Pittsburgh k 
Like Erie Hy. Co., 1 I.C.C.H. 374, followed.] 

lie Coal Transportation Facilities. 22 Can. Hy. Cas. 338.

Facilities—Sand and gravel—Special doors.

Carriers will not he ordered to » special doors for box ears, used
to carry sand or gravel, as in the ease of grain shipments, the circumstances 
and conditions (see s. 317 of the Hailway Act, 100(1) of sand and gravel 
trallic being dissimilar to those of grain trallie.

McKenzie v. Canadian Pacific and Canadian Northern Hy. Cos., 23 Can. 
Ry. Cas. 99.

1
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Dl l I VERY TO CARRIER—LOSS OF PABT OF GOODS—PRESUMPTION OF XEOI.I- 
GENCE.

Where goods are shewn to have lievn delivered to a railway company 
for carriage, and they are not delivered, at their destination, and no 
explanation is furnished, negligence may lie presumed. Where the initial 
carrier undertakes the entire transportation, the connecting carriers 
through whose hands the goods pas* in the performance of the contract 
are the agents of the initial carrier, who is liable for their negligence. 
[Ferris v. C.X.R. Co. ( 1605), If» Man. L.ll. 134 ; Henry v. C.P.R. Co. (18841. 
1 Man. L.R. 210, followed.]

Sea ill in v. Can. Pae. Ily. Co., 23 Van. Ry. Cas. 336, 44 D.L.R. 352.
| Followed in Ogilvie Flour Mills Co. v. Can. Pae. Ry. Co., 25 Can. Ry. 

1 as., 47 D.L.R. 266.

Cars—I/)adi.no—“Siiipperr load and count”—Bill of lading.
The practice of carriers in endorsing on a bill of lading, the provision 

‘‘shippers load and count” where cars are loadvxl by the shipper on pri­
vate sidings and not checked by the carrier, is reasonable and lawful. See 
■a. l'si (7), 840, of the Railway Act, 1906.

Bole Grain Co. v. Can. Pae. Ry. Co., 24 Can. Ry. Cas. 25.

Shippers load and count—Shipping hill—Effect of receipt—Station 
agent—Onus of proof.

No effect, as regards a shipper, can be given to the placing of ‘‘S.L. Jk 
C." upon the shipping hill describing the goods shipped, nor to an ex­
planation given him hy the agent of the earner that there being no oppor­
tunity to count the goods his count would have to be accepted. While a 
shipping hill is a receipt for goods shipped, it is not conclusive and may 
la; controverted hy evidence shewing that the goods were not received, the 
agent of the carrier has no authority to make a contract of carriage bind 
ing oil the defendants, save in respect of goods actually received, the receipt 
given is prima facie evidence, which places the onus upon the defendants 
of explaining it away. [Leduc v. Ward, 20 Q.B.D. 470; Smith & Co. v. 
Bedouin Steam Navigation Co. (1800). A.C. 70, applied and followed.f 
l poll the evidence, weighing the preponderating probability having regard 
to the onus, it was held that the currier delivered to the plaintiff all tin- 
goods it had actually received.

Nathanson v. Grand Trunk Ry. Co.. 23 Can. Ry. Cas. 328, 43 O.L.R. 73.
[See Bole Grain Co. v. Can. Vac. Ry. Co., 24 Can. Ry. Cas. at p. 31 note. |

Initial switching carrier—Line haul—Bills of lading.
The Board will not order initial switching carriers to issue through bills 

of lading covering interswitching of traffic over their lines and the lines ol 
carriers who enjoy the line haul; in the absence of arrangement, two bill* 
of lading are necessary, one by the switching carrier and the other by tli- 
line haul carrier.

Renfrew Machinery Co. v. Canadian Freight Assn., 24 Can. Ry. Cas. 31. 

“At owner's risk.”
Where the carrying of goods is stipulated in the bill of lading to be “at 

owner's risk.” this does not have the effect of excusing a common carrier 
from its liability for damages caused by its fault, or the fault of those for 
whom it is responsible.

Ottawa Forwarding Co. v. Ward, 23 D.L.R. 645, 47 Que. S.C. 171.
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Contract of shipment—Fixing liability and value—Iaihs of part of 
SHIPMENT.

Where the contract of shipment fixes the value of the goods shipped ami 
limits the liability of the carrier to that value, in ease of a loss of part of 
the shipment, the shipper may recover the real value of the property lost, 
not exceeding the limit of liability stipulated in the contract, and is not 
limited to a recovery of such proportion of the amount named in the con­
tract us the value of the property destroyed bore to the value of all the 
pro|H*rty shipped. |(libhon v. I‘ay ton ( 17011). 4 Burr *221)8, !)8 E.K. 11)1»;
J bad ley v. Waterhouse (18*28), 3 (J. & l‘. 318; MeCanee v. London & X.W.Ii. 
Co. (1864). 3 11. A V. 343, distinguished.|

Spa net* Bros. v. Central Canada Express Co., *23 Can. By. Cas. 332, 43 
U.L.R. 400.

|Appeal to Court of Appeal dismissed. See 23 Can. Hy. Cas. 335.] 
Acceptance of goods for carriage Negligence.

A railway company which, by its local station agent, accepts and receives 
goods for carriage is bound to use reasonable care for the protection of such 
goods. If they are carelessly left on the station platform uncovered over­
night and thereby become damaged, the company is liable.

Fisher v. Can. Pac. Hy. Co., 44 D.L.K. 517.

Liability for delay—Connecting line—Joint tariff.
An initial carrier, who contracted to be liable to the shipper for loss on 

connecting railways, unless expressly stipulated otherwise, has the burden 
of proof of the existence of such stipulation.

Ouellet v. Manager of Government Railways, 33 D.L.R. 655.

Termination of liability—Arrival of goods—Reasonable time for de­
livery.

The liability of carriers by railway, qua carriers, terminates upon the 
arrival of the goods carried at their destination and the expiration of a 
reasonable time for delivery. Where a car of potatoes arrives at a station 
at 5 a. m. on Saturday in very cold weather the freight should be paid and 
delivery taken on the same day. [Grand Trunk Hy. Co. v. McMillan, 16 
Can. N.C.H. 543, followed.]

Locksliin v. Can. Northern Hy. Co., 24 Can. Hy. Cas. 362. 47 D.L.H. 516.

carriage on perishable goods Wrongful delivery—Damages—Iaiss of 
market—Rejection of goods by perchaskr.

Lemon v. Grand Trunk Hy. Co., 3*2 D.L.H. 37. 5 O.W.N. 813, 7 O.W.N. 76.

Valid delivery—Onus of proving -Railway receiving goods f*ok last 
portion of transportation.

The onus of proving a valid delivery of the goods under a bill of lading 
by which they were consigned to the consignors or their assigns is upon the 
railway company which received the goods for the last portion of the 
transportation from the preceding carrier.

Wolscly Tool & Motor Car Co. v. Jackson, 21 D.L.H. 610.
B. Express and Transfer Companies.

See also A; Carriage of Freight, (p. 77).

Delay in delivery of merchandise.
A carrier who has no notice of special cause for the delivery of the 

goods within a given time, is not liable for general damages for delay. 
Clarke v. Holliday, 39 Que. S.C. 499.
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LlCKXNKD EXI'BKSNMAX—CaKIIYI M. GOODS I Dll II IKK LIABILITY FOB LOSS

Tlie defendant, duly licensed as an ex pressman bv virtue of a city bx - 
law, was engaged to tarry for hire a load of furniture to tbe railway sta­
tion in one of bis wagons. Before delivery the goods were destroved by 
lire, not caused by the act of l*od or the King’s enemies, and not arising 
from any inherent ipiality or defect, of the goods themselves: -Held, that 
the defendant was acting as a common carrier, and, as such, not having 
limited his liability by any condition or contract, was responsible for the 
loss. [Blind v. Dale. 2 ('. A 1*. 207. doubted ; Farley v. La very, Ô4 ISAY. 
Reporter 840 ( V.N. i, concurred in.)

Culver v. Lester. 07 (l.IJ. 421 (McDougall. Vo. .1.),
Kxtkkss comi-ax iks—Cost of tkaxsinhitation.

The appellant agreed with the agent of the company, respondent, at a 
lived price for the transportation of goods from France. The respondent 
having carried a package to Montreal, to the appellant's address, refused 
to deliver it unless he paid #1 1.H4 for disbursements and cost of trails 
portution, and this without the production of bills of lading and waybills, 
of which the originals had been sent to New York :—Held, reversing the 
judgment of Charland, J., that the respondent company could not arbi­
trarily, and as a condition of delivery, impose upon the plnintilF the pay­
ment of this sum. except upon verification and subsequent rebate for over­
charge. if any. and that it was liable to indemnify him for such dam­
ages as he may have suffered on account of the nondelivery of the pack-

1'oindron v. American Express Co., 12 Que. K.B. .'111.

XOXDKLIVKBY AND C0XVKBMOX OF f.OOOS—TkBMIXATIOX OF TBAXHITIS—
Conditional bkfi sal of consignee to accept.

Trees consigned by the plaintiffs to one C. at Aylmer, Quebec, were de­
livered by a railway company, by mistake, at Aylmer, Ontario. The 
defendants, pursuant to a message received from the railway company. 
("Ship by express (Va trees to Aylmer, Quebec," carried the trees as far 
as Ottawa, and were about to send I In in on by wagon to Aylmer, Quebec, 
when ('.. who was the only person known in the transaction by the de 
fendants, appeared at Ottawa, and said to the defendant's agent that lie 
would not accept the trees until he saw one F. There were no further 
communications betxveen the defendants and C. The defendants held lh. 
goods and sought out the consignors and notified them of V.'s refusal: 
Held, in an action by the consignors for damages for nondelivery and eon 
version of the trees, that the defendants' contract was not one to deliver 
the goods to V. at Aylmer and not elsewhere, and his refusal to accept. 
even if not absolute, was such as dispensed with any further action on tin- 
part of the defendants till they had a message from C. that he was ready 
and willing to receive: and this never having come, the defendants acted 
reasonably in holding the goods and notifying the consignors, and wen- 
not liable for the loss. The findings of the jury not having supplied 
material for a final disposition of the case, the Court, acting under Von. 
Utile 01.1, instead of directing a new trial, set aside the findings and gave 
judgment on the whole case for the defendants, deeming that if the proper 
questions had been put to the jury they could have been answered only in 
one xvay.

Smith et al. v. Canadian Express Co., 12 O.L.R. 84.
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Expbesh company—Conditions ok carriage—Knowledge ok consignor.

TIiv assent necessary to form a contract cannot exist on the |>art of a 
party who is in ignorance of its purpose, lienee, the acceptance by the 
shipper of the receipt of an express company who carries goods for him 
doe» not constitute an agreement on his part to conform to the condi­
tions printed on the hack which are neither read over nor explained to 
him. especially if he is unable to read or write. The carrier is liable for 
the loss of goods carried up to their value at their destination lull not 
for the prolit that the owner might have made by selling them if nothing 
took place when the contract for carriage was made to make him aware 
that such would be the consequence of his failure to execute it.

Black v. Canadian Express Co., 3G Que. ti.C. 4ÎMI.

Express companies—Connecting lines—<loons damaged hi ring tran­
sit.

An express company is not responsible for the damages to goods entrust 
ed for carriage, when the accident happened on another and connecting 
line of transfer, and the bill of lading contained a clause by which the 
company was relieved from any liability if the loss or injury happened at 
a place beyond its lines or control.

Neil v. American Express Co., 2 Can. Ry. Cas. Ill, 20 Que. S.C. 253.

Perishable goods—Delay in transmission—Liability.
The defendants undertook to forward a consignment of fish from Scl 

kirk, Manitoba, to Toronto, Ontario, subject to certain conditions ex 
pressed in the contract : — Held, that the defendants' engagement implied 
that a safe and rapid transit would be furnished for the whole distance, 
and that contract was broken when the perishable goods were transferred 
to a freight train at Winnipeg, by which delivery was delayed; and this 
was negligence for which the defendants were liable as common carriers.

.lames Co. v. Dominion Express Co., 6 Can. lly. Cas. 300, 15 O.L.H. 211.
[Approved in Dominion Express Co. v. Kutciilierg, IS Que. K.B. 53.]

Transfer company—Loss of baggage—Conditions ok receipt.
Defendants carried and delivered baggage to and from railways, steam 

boats, etc. The plaint ill', who was a passenger on a steamer, on his arrival 
at the wharf in Toronto handed the steamer check for his trunk to his 
father-in-law, R„ to have the trunk sent up to IVs house. R., who was 
an employee in the customs, handed the check to H.. also a customs oflieer. 
and asked him to pass the trunk and have it sent up to the house. II. 
gave 1)., the defendant's agent, on the wharf, the check and twenty-live 
cents which I*, had given him, told him to have the trunk sent up to lVs 
house, and walked away. 1). then gave the money to S., a soliciting agent 
of the defendants, and proceeded to take the steamer check oil* the trunk. 
11. returned in aUmt fifteen minutes after he had left the check and the 
money with I)., and asked him for a receipt for the trunk. S. then wrote 
out the receipt and handed it to II., who looked at but did not rend it. 
nor was his attention called to any terms upon it. He knew, however, 
that the defendants were in the habit of giving receipts upon taking over 
baggage for transfer. About an hour and a half thereafter H. handed 
the cheek to R., who passed it on to the plaintiff, who did not read it till 
about ten days afterwards. The receipt was a document which had leg­
ibly printed on its face a notice hv which the defendants agreed to receive 
and forward the article for which the receipt was given, subject to a con­
dition that they should “not be liable for any loss or damage of any 
trunk • • • for over $50.” The receipt was in a form generally used
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by tin* defendants in the course of their business, mid no proof was given 
that, their agents, who did the work of receiving and receipting for hag 
gage had authority to receive it on any other footing. The trunk wa* 
lost or stolen; hut without negligence on the part of the defendants. The 
defendants tendered to the plaintiff $50 as in full discharge of their liabil­
ity under their contract, which the plaintiff refused, and brought this 
action;—Held, that the plaintiff was entitled to recover the full value of 
the trunk and its contents, inasmuch as the defendants, who as common 
carriers were liable to their customer for the full value of the property 
entrusted to their care in the absence of notice, brought home to the 
customer, that their liability was limited to a certain sum, had failed to 
discharge the onus which lay upon them to shew that the plaintiff at the 
time when he made his contract with the defendants had received notice 
(hat their liability was limited, or that the stipulation limiting their 
liability had liecu at any time accepted by him as a term of his contract. 
[Harris v. Great Western Ry. Co. (1870), 1 Q.B.D. 515; Henderson v. 
Stevenson (1875), L.R. 2 H.L. Sc. 470. and other cases bearing on the 
liability of carriers for loss or damage to luggage discussed.] Per Mere­
dith, J.A., that the question whether the plaintiff had accepted the eondi 
tion limiting the defendants’ liability was one of fact, and the finding of 
the trial Judge in favour of the defendants should not be reversed unless 
plainly shewn to be wrong on the evidence. Judgment of a Divisional 
Court reversing the judgment of Boyd, ('., at the trial, affirmed.

Lament v. Canadian Transfer Co., 0 Can. Ry. Cas. 587, 19 O.L.R. 291.
[Distinguished in Spencer v. Can. Pae. Ry. Co., 10 Can. Ry. Cas. 207.]

Intoxicating liquors—Provincial powers as to—Ixtkrprovixciai. 
train*—Liability for refusal ro carry lawful shipment of liquor.

Gold Seal v. Dominion Express Co., 37 D.L.R. 709.
Delay in delivery of goods.

A carrier in the habit of receiving moving picture films, to be. delivered 
for their exhibition on a certain date, is liable to the shipper for the loss 
occasioned by a delay in the delivery until after that date.

Victoria Dominion Theatre Co. v. Dominion Express Co., 35 D.L.R. 728, 
23 B.C.R. 390.

C. Charges.
Wrongful sale of goods for nonpayment of freight.

Conditions in a shipping receipt relieving the earrier from liability for 
loss or damage arising out of “the safe keeping and carriage of the goods." 
even though caused by the negligence, carelessness or want of skill of the 
carrier’s officers, servants or workmen, without the actual fault or privity 
of the carriers, and restricting claims to the cash value of the goods at 
the port of shipment, do not apply to cases where the goods have been 
wrongfully sold or converted by the carrier. A shipping receipt with 
terms as above was for carriage by the defendants’ line ami other connect 
ing lines of trans|Hirtation and made the freight payable on delivery of 
the goods at the point of destination. The defendants had previously 
made a special contract with plaintiff lint delivered the receipt to his 
agent at the point of the shipment with a variation of the special terms 
made with him in respect to all shipments to him as consignee during Un­
shipping season of 1899, the variation being shewn by a clause stamped 
across the receipt, of which the plaintiff had no knowledge. One of the 
shipments was sold at an intermediate point on the line of transportation 
on account of nonpayment of freight by one of the companies in control 
of a connecting line to which the goods had been delivered by the defend 
ants:—Held, that the plaintiff's agent at the shipping point had no
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authority, as such, to consent to a variation of the special contract, nor 
could the carrier do so by inserting the clause in the receipt without the 
concurrence of the plaintiff; that the sale, so made at the intermediate 
point, amounted to a wrongful conversion of the goods by the defendants, 
and that they were not exempted by the terms of the shipping receipt from 
liability for their full value. As the evidence shewed definitely what dam 
age» had lieen sustained, and there I icing no good reason for remitting tin- 
case back for a new trial, the Supreme Court of Canada, in reversing the 
judgment ap|»cnlcd from (9 B.C. 82), ordered that the damages should la* 
reduced to those proved in respect of the goods sold and converted. 
Armour, J., however, was of opinion that the judgment of Craig, .)., at tin- 
trial, including damages for the loss on other goods. should be restored.

Wilson v. Canadian Development Co., 33 Can. S.C.R. 432.

Seizvre for unpaid tous—Termination of carrier's lien—Demand- 
Conversion.

By a. 345 of the Railway Act, 1906, a railway company may, instead of 
proceeding by action for the recovery of tolls upon goods carried, "seize 
the goods for or in respect whereof such tolls are payable, and may detain 
the same until payment thereof,” etc.:—Held, that a railway company are 
not. by this enactment, given a lien on property carried, to such an extent 
and of so general and wide an application as to allow them to retake 
goods which have been delivered, and as to which the ordinary carrier's 
lien has terminated; the section does nothing more than confirm and estab­
lish the carrier's lien-; there is the right to seize and detain, but the right 
must be exercised and enforced before there is an absolute and uncoil 
ditional delivery of the goods to the consignee. Semble, that in this case 
there was not a sufficient demand for the tolls due to the defendants, on 
account of which they seized goods which they had previously delivered 
to the consignee, the demand being for a gross sum. including a sum for 
tolls :—Held, also, that the defendants, having converted the goods, were 
liable for damages; and the measure was the value of the goods.

Clisdell v. Kingston & Pembroke Ry. Co., 9 Can. Ry. Cas. 78, 18 O.L.R. 
251.

Action for freight—Remedies of consignee—Acceptance by con­
signee.

Defendants purchased a quantity of cement for shipment to them at 
Regina, and it was so shipped by the consignors. The contract of ship­
ment provided that delivery should lie made in the railway company's 
shed at destination or when the goods had arrived at the place to be 
reached on the company’s railway. The goods arrived at Regina and were 
with the consent of the defendant placed for unloading at a point indi 
cated by the defendant’s manager. The goods were subsequently taken 
away by another party who had purchased them from defendant and who 
did not pay the freight, and the defendant refusing to pay the same the 
plaintiff brought action to recover the charges:—Held, where goods are 
with the consent or by the authority of the purchaser consigned by the 
vendors as consignors to be carried by a railway company as common car 
riers to l>e delivered to the purchaser as consignee, and the name of the 
consignee is known to the carrier, the ordinary inference is that the con­
tract of carriage is between the carrier and consignee, the consignor being 
the agent of the consignee to make it, and the contract in this case was 
therefore between the carrier and the consignee. (2) That the plaintiff 
company could therefore maintain an action for recovery of the freight 
charge from the consignee. (3) That the plaintiff completed its contract
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it ml iK'iamv entitled to recover its charges when the ear containing the 
giKids was placed for unloading with the knowledge and consent of the 
consignee.

Can. Pae. Ry. Co. v. Forest City Paving & Construction Co., 10 Can Itv. 
( as. 295, 2 Sask. L.R. 413.

Wrongful sale of goods fob unpaid charges.
A carrier sued for conversion of goods by the consignor in respect of an 

alleged neglect of duty on the pari of the auctioneer employed by the car­
rier to sell the goods for unpaid charges, and for alleged failure to account 
for all of the goods sold, may properly bring in the auctioneer as a third 
party and claim Indemnity and relief over against him under Out. Rule 
209 (C.R. 1897). [Swale v. Can. Pae. Ry. Co., 1 D.L.R. 501, 3 O.W.N 
001, reversed.]

Sxvalc v. Can. Pae. Ry. Co. (No. 2), 2 D.L.R. 84, 25 O.L.R. 492. 

Wrongful sale of goods.
An auctioneer to whom gisais in hulk arc entrusted by a carrier to sell 

for unpaid charges against them impliedly contracts with the warehouse­
men employing him, that lie will exercise reasonable care in selling the 
goods. [<«agné v. Rainy River Lumber Co., 20 O.L.R. 433, specially re­
ferred to.l

Swale v. Can. Pac. Ry. Co. (No. 2). 2 D.L.R. 84, 25 O.L.R. 492.

Sale of goods to pay charges—Failure to deliver surplus goods— 
Negligence of auctioneer—Bill of lading limiting amount of
RECOVERY.

Swale v. Can. Pac. Ry. Co.. 10 D.L.R. 815, 24 O.W.R. 224.

“Switching charges.”
Crand Trunk Ry. Co. v. Laidlaw Lumber Co., 2 O.W.N. 548, 18 O.W.R. 

340.

Contract for carriage— Action for damages urn breach by failure to
DELIVER IN TIME—I.IEN FOR FREIGHT—EVIDENCE.

Ludwig v. Beetle, 8 W.L.U. 973 (Y.T.).

I'NCI.AIMED FREIGHT—SALE FOR CHARGES.

Where a consignee fails to pay the charges and takes over the goods at 
the destination, the railway company has a right to detain them and to 
sell them for unpaid charges under the statutory authority conferred by 
the Railway Act, 1900, ss. 345, 340, and the goods remain “at owner's 
risk” while in the custody of the railway: but the railway company is imt 
excused thereby from responsibility for the default of an auctioneer to 
whom the goods were handed over to sell for unpaid charges to account 
for the surplus of the goods not required for that purpose and the rail 
way company will he liable for such negligence of its agent, the auctioneer, 
as would make a bailee liable for damages or would constitute conversion 
[Dixon v. Richelieu Navigation Co.. 15 A.R. (Ont.) 047, followed.] 

Swale v. Can. Pac. Ry. Co., 10 Can. Ry. Cas. 303, 29 O.L.R. 034, 15 
D.L.R. 810.

Statutory right to sell unclaimed freight fob charges—Employ­
ment OF AUCTIONEER—AGENCY.

The Railway Act, 1900, docs not require the employment of a licensed 
auctioneer to carry on the sale of unclaimed freight for unpaid tolls; the 
statutory right conferred on the railway company to sell by auction goods
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on which tin* charges have not been paid is one necessary to the carrying 
on of a railway business and such right cannot he by any limi­
tations imposed by provincial authority, [(iraiid Trunk Ry. Co. v. Attor­
ney (ieneral of Canada [1907] A.V. «5, 7 Can. lly. Cas. 472. followed.] 

Swale v. Can. l’ac. Ry. Co. 10 Can. I5v. Cas. 3«3, 2ft O.L.R. «34. 15 
D.klt. 810.

MISTAKE IN EXVKN8E BILL—FRBKUIT CHARGE» VNVAID—RlUlIT Ol CARRIER 
TO RECOVER.

Where the consignee of goods is not the purchaser or otherwise the own­
er of them and owing to the carrier’s mistake in the making out of the 
expense bill is led to suppose on the delivery of the goods to him that tin- 
freight charges have been paid, such charges cannot lie recovered from him 
by the carrier. | Domett v. Beck ford. 3 Burn. X Adol. 524, 39 It.I!. 559. 
2* N. & M. 374, 3 L.J.K.B. lit. followed.]

Can. Vac. Ity. Co. v. Watts, 19 Can. Ity. Cas. 338, 8 Alta. L.R. 174, 
20 B.L.R. «97.
Consignee's delay in unloading—Notice to siiiiteu.

When a railway company has delivered to a consignee goods which it 
undertook to carry, it is not bound to notify the shipper of delay caused 
by the consignee in unloading, and of the costs incurred by the consignee 
in consequence. If the shipper subsequently pays such costs, to the dis­
charge of the consignee, he has no action in repetition (i.e., money paid 
under a mistake) against the railway company.

Raine v. ti.T.R. Co., 54 Que. S.C. 474.

CARRIERS OF PASSENGERS.
A. Injuries to Passengers.
B. Duty of Protection; Trespassers.
C. Ejection from Train.

Injury to passenger bv reason of defective bridge, see Bridges.
Injuries occasioned by reason of defective station grounds, see Stations. 
Ejection of passenger for violating conditions of ticket, sec Tickets and

Injuries to employees, see Employees.
Loss of baggage, s»*c Baggage.
See Government Railways; Train Service.

Annotations.
Duties and liabilities of carriers of passengers. 1 Can. By. Cas. 202. 
Carrier's duty to protect passengers. 2 Can. By. Cas. AO.
Carriers of passengers and duties toward passengers alighting from 

cars. 2 Can. By. Cas. 37.
Liability of carrier for injuries to passengers riding on platform. 4 

Can. Ry. Cas. 258.
Duty of carriers to provide accommodation for passengers. 4 Can. Ry.

Cas. 427.
Transportation of immigrants. 4 Can Ry. Cas. 416.
Liability of carrier for injuries indicted by fellow passenger. 4 Can. 

Ry. < as. 448.
Liability of carrier for injuries to passenger or licensee. 2 Can. Ry. 

Cas. «4. 4 Can. Ry. Cas. 200, 4 Can. Ry. Cas. 491.
Licensees and trespassers. 12 Can. Ry. Cas. 245.

0731
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I*’x iih'iive of iii'gligvni'c in currying passengers. !l t'nn. l’y. t as. 2ti!>. 
Review of vanes on negligence. .1 Can. Ry. ( ns. 31(1.
Hie Crown as a common carrier, 3ft D.I..H. 285.
Liability of carrier of passengers as a common carrier, 23 Can. Ry. 

Cas. 305.

A. Injuries to Passengers.
See also Limitation of Liability (B) ; Street Railways (f5); Negligeuee 

(A. I

Dkiiaii mknt of train.

Where the breaking of a rail is shewn to be «lue to the severity of the 
climate ami the suddenly great variation of the degrees of tempi'iaturc. 
ami not to any want of care or skill upon the part of the railway company 
in the selection, testing, laying ami use ol" such rail, the company is not 
liable in damages to a passenger injured by the «lerailment of a train 
through tin- breaking of such rail. Fournier. .1.. dissenting, on the ground 
that as the acculent was canae<l by a latent defect in the rail in use. the 
company was responsible. Mont. I..R. 2 S.C. 171, Mont. L.R. 3 Q.ll. 324. 
reversed.

( an. I’ae. Ry. Co. v. Chalifotix. 22 Can. S.C.R. 721. 24 C.L..Î. 501.
| Applied in tluinea v. Campbell. 22 Que. S.C. 201 ; referred to in Quebec & 

I dike St. John Ry. Co. v. Diupiet. 14 Que. K.B. 4S4; Queliee Central Ry. 
Co. v. Lortie, 22 Can. S.C.R. 343.]

NKV.I.IOF.XCK. IN ALItillTlNfl—Tit AIX I .OXlil.lt THAN PLATFORM.

L. was tin* holder of a tiekid and a pass«inger on the company's train 
from Levis to Stc. Marie Renee. When the train arrived at Stc. Marie 
station, the ear upon which !.. had been traveling was some distance 
front the station platform, the train living longer than the platform, 
ami L.. tearing that the ear would not be brought up to the station, the 
1 inn* for stopping having nearly elapseil. got «ait at the end of tlie car. 
and. the distance to the ground from the steps being a Unit two feet and 
a half, in so doing he fell and broke his leg, which had to be amputated. 
Tim action was for $5.000 «lamages, alleging negligence and want of proper 
aivommodntion. The defence was contributory negligence. Vpon the evi­
dence the Superior Court, who: e judgment was nllirined by the Court of 
Queen's Bench, gave judgment in favour of L. for the whole amount. On 
appeal to the Supreme Court of Canada:—Held, reversing the judgments 
of the Courts below, that in the exercise of «mlinary care. L. could have 
safely gained the platform by passing through the ear forward, and that, 
the accident was wholly attributable to hi* own default in alighting as 
be did. ami therefore he could not recover: Fournier. .1.. dissenting.

Quebec Central Ry. Co. v. Lortie. 22 Can. S.C.R. 33d.
[Referred to in (iuay v. Can. North. Ry. Co., 1.1 Man. L.U. 270.]

Vahnknokr alioiitino from train wiifrk no I'l.ATPORM.
If there is a platform at a railway station, the railway company is 

bound to bring the passenger «'iir of a train stopping there up to the pint 
form t«i permit p.i*«« ngers to step down on it in alighting, or to provide 
some other safe means for passengers to alight. The plaintiff was a pa» 
sengcr «ni one of «Ivfendants* trains. On stopping at the station where she 
wished to get olf. the train was left so that the car in which the plaintiff 
was. stood entirely behind tin* station platform. The conductor having 
offered plaintiff bis hand to assist her in alighting, she took it and jumped
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to the ground, titrée feet below. The ground at that point sloped slight lx 
downward* from the track and was slippery with siioxv or ice. The plain 
tiff received serious injury in consequence of the jump. She was two 
months advanced in pregnancy, was very unwell for the next six days and 
then had a miscarriage, from which she suffered great weakness for a con­
siderable time. Plaint iff did not know at the time she jumped that there 
was a platform at the station:—Held. (1) The defendants were liable in 
damages for the injury suffered by plaintiff, us the conductor had been 
guilty of negligence. (2) The plaintiff was not bound to disclose her preg­
nancy to the conductor, so that he might know that special care was neces­
sary in aiding her to alight, 

lluay v. Can. Northern lly. Co., lfi Man. L.R. 27f>.
Collision—Xkc.i iuexck ok conim ctor.

While the plaintiff .was being conveyed as a passenger on a car of the 
defendants, he was injured in consequence of the car being run into from 
behind by another car on the same track. The moturman and conductor 
of the other car had. contrary to the express rules of the company, ex­
changed places, and the conductor in operating the ear. either through 
negligence or incompetence, allowed the collision to take place : - Held, 
that the negligence of the motorman in abandoning his post to the conductor 
was the effective cause of the accident, and that the defendants were liable 
m damages for the injury to the plaintiff, although the conductor, whose 
act was the immediate cause of the accident, was not acting within the 
scope of his employment at the time. | Knglehart v. Far rant, [18P7] l 
iylt. 240, followed ; Gwilliam v. Twist. I ISO.*» | 2 (J.ll. 84; Heard v. London,
110001 2 Q.B. f»:i0; Harris v. Fiat (10071, 2d T.L.ll. fit 14. distinguished] : 
— Held, that, in order to make the defendants as carriers of passengers 
by the railway liable to the plaintiff, it was enough to shew that the negli­
gence or omission which caused the accident was that of the defendants' 
servants then in actual charge of the car. |Wright v. Midland lly. Co.
( IS73), L.R. 8 Ex. 137: Thomas v. llhymncx lly. Vo. (1871), L.K. 0 tj.lt. 
2(16, and Taylor Manchester, etc. lly. Co., 11 s*.if* j l (j.B. 134, followed ; 
Vance V. G.T.V. lly. Co. (1010), 17 O.W.I1. 1000, distinguished.]

Hill v. Winnipeg Klee. lly. Co., 21 Man. L.ll. 442.
NbuI.1UK.NCE IN MANNER OK RVNXlXti TRAINS—ORDINARY INCIDENT IN RAIL­

WAY TRAVBI.INU.

Plaintiff was a passenger by a night train on the defendant company’s 
railway between Montreal and Toronto. After retiring to the berth assigned 
to her—an upper one—she endeavoured to make some change in the man­
ner in which the berth was made up. She next tried to reach the other end 
of the berth from the inside, but. just as she leaned to the inside of lin­
ear, there was a violent lurch and jerk which threw her into the middle of 
the passage way, on her back, inflicting severe injuries. On the trial of 
the act ion brought bv plaintiff to recover damages for the injuries sin 
tained hv her, the learned trial .ludge withdrew the case from the jury 
for the reasons ( 1 ) that there was no evidence of negligence on the part 
of the defendant, and (2) that the plaintiff's evidence was consistent with 
the view that her own efforts to better her condition, in her fear arising 
from the motion of the car, resulted in the accident:—Held, there being 
doubt as to the proper inference to be deduced from the facts in proof, there 
being two reasonable but different views that might be taken, that the ease 
was improperly withdrawn from the jury, ami plaintiff was entitled to an 
order for a new trial with costs:—Held. that, apart from the question of 
plaintiff's negligence in attempting to turn in her berth, or the occasion for
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making such a change, there wan evidence for the jury of negligence on 
the part of defendant. Semi de. that a train should not he managed in 
»uch a way, whether by excessive speed in going around curves or other­
wise, that a passenger should lie thrown from the liertli by the swaying and 
lurching of the car, this being not at all an ordinary incident in railway 
traveling.

Smith v. ( an. l’ac. Ily. Co., 1 Can. I«y. Cas. 2211, 34 X.S.It. 22.
I Reversed in 31 Can. S.C.It. 3(17, 1 Can. Ry. Cas 255; followed in I.oiig- 

heed v. Hamilton, 1 Alta. I..K 17. 7 W.L.R. 204; referred to in Jackson v. 
t an. Pae. Ry. Co., 1 1S.I..R. HS.J

NEGLIGENT K—PahhKNGKK IX 8l.Km.NU BERTH.
S., an elderly lady, was traveling on a train of the C.P.R. Co. from 

Montreal to Toronto. While in a sleeping berth at night, believing that 
she was riding with her hack to the engine, she tried to turn around in 
her berth, and the car going around a curve at the time she was thrown out 
on to the floor and injured her back. On the trial of an action against 
the company for damages it was not shewn that the speed of the train was 
excessive or that there was any defect in the roadbed at the place where 
the accident occurred to which it couhl be attributed:—Held, reversing 
the judgment of the Supreme Court of Nova Scotia ( 1 Can. Ry. Cas. 231 >, 
that the accident could not he attributed to any negligence of the servants 
of the company which would make it liable in damages to S. therefor.

Can. Pae. Ry. Co. v. Smith, 1 Can. Ily. Cas. 255, 31 Can. S.C.R. 307.
Falling from platform of vestibule car—Moving train.

Railway companies are not insurers of their passengers. Where a passen­
ger while passing through a vestibule from one car to another on a moving 
train fell from the platform through a door partially opened by some un­
known means and was killed:—Held, that there was no evidence from 
which the jury might reasonably have inferred negligence on the part of 
the defendants, causing the accident, and the defendants were entitled to 
a nonsuit.

Campbell v. Can. Pae. Ry. Co., 1 Can. Ry. Cas. 258.
in Bell v. Winnipeg Klee. Street Ry. Co., 15 Man. L.R.

344.]

Negligence in stopping train—Opportunity to alight.
A railway company which has undertaken to carry a passenger to a stn 

tion on its line must stop its train at that station long enough to give the 
passenger a reasonable opportunity of getting olT. If the train stops ami 
the passenger, after making reasonable efforts to do so, is unable to get off 
liefore it starts again, and jumps off and is injured, the company is liable 
in damages; provided, however, that when the passenger jumps off the 
train is not. moving at such a rate of speed as to make the danger of 
jumping obvious to a person of reasonable intelligence.

Keith v. Ottawa & New York Ry. Co.. 2 Can. Ry. Cas. 23, 3 O.L.R. 2(15.
[Affirmed in 5 O.L.R. 11(1, 2 Can. Ry. Cas. 241.] ^

Alighting from train while in motion—Negligence—Contributory 
negligence.

The fact of a passenger getting off a train while it is in motion is not 
necessarily negligence. In every ease it is a question to be decided by the 
jury whether the passenger acted as a reasonable man would do under the 
circumstances. Where a train, scheduled to stop at a named station, 
did not on arriving there stop a sufficient length of time to enable the pas-

7720^3
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hungers to get olF, and a passenger in attempting to do so, after tliu train 
had started again, fell and was injured, and it was found !»v the jury on 
the evidence that he acted as a reasonable man would do under the cir­
cumstances, the Court declined to interfere with the tinding.

Keith \. Ottawa A New York Ry. Vo.. - Van. Ry. t as. Jti. 3 O.L.R. llti.
[Referred to in Simpson v. Toronto & York Radial Ry. Vo.. Ifi O.L.R. 

31: applied in McDougall v. Grand Trunk Ry. Vo., 14 Van. Ry. Vas. 310, 
s D.L.U. 271.]
Defective noon appliances—Injury to child passenger.

The plaintiff, a boy four years of age, with his parents, was being car­
ried as a passenger on a steamboat of the defendants. The child ami his 
mother were in a house on the boat’s deck, leading from which out on to the 
deck were doors fitted with appliances intended to keep them fastened 
back, when they should happen to be flung wide open. While the plaintiff 
was in the act of passing through one of the doorways to get out on 
the deck to his father, the door swung to and jammed his fingers, so that 
the tips of some of them had to Ik- amputated. The plaintiff’s father and 
elder brother swore that the fastening of the door was out of order, and 
would not hold it back. There was evidence to shew that the doors of the 
house were frequently being opened and shut by passengers and others, 
and that a very few minutes before the accident a passenger had gone 
through the doorway in question, leaving the door on the swing. It was 
also proved that the fastenings had been put on the door in order to hold 
them open in warm weather for the purpose of ventilation. In an action 
on the case for negligence brought on the part of the plaintiff by his 
father as his next friend against the company to recover damages for the 
injury above mentioned:—field, that there was no duty cast upon the de­
fendant company to provide the doors with the appliances mentioned or 
to maintain them in good working order; and. even if they were, the 
evidence went to shew that the proximate cause of the accident was the 
act of the passenger in leaving the door on the swing, for which the com 
pany could not be held liable.

Cormier v. Dominion Atlantic Ry. Co., 3 Can. Ry. Cas. 304. 30 N.B.R.
10.

< ROWDED TRAINS—STANDING ON PLATFORM—CONTRIBUTORY NEGLIGENCE.
The plaintiff when traveling by a train of the defendants was forced 

by overcrowding to resort to the platform outside one of the cars, and 
for better protection sat down on the second step, and while so sitting was 
thrust out by a swerve of the train, which made the people standing on 
the platform press up against him suddenly. This caused him to lose 
bis balance, and one of his legs protruding, was struck by some fixture on 
the track, and lie sustained injuries:—Held, that the defendants were lia­
ble. | Metropolitan Ry. Co. v. Jackson (1877), 3 App. Cas. 103, specially 
referred to.]

Rurriss v. Pere Marquette Ry. Co.. 4 Can. Ry. Cas. 251, 9 O.L.R. 250. 
Latent defect in wheel of car—Derailment.

The plaintiff brought this action for injury sustained by her owing 
to the breaking of a flange in the hind wheel of a car of the defendants, 
«ai which she was a passenger, on the occasion of an excursion, causing 
partial derailment and her violent ejection. 'Hie flange broke because of an 
inherent defect in the shape of an airhole at the time of the manufacture 
of the wheel. 'The defendants did not shew what tests had been applied by 
the manufacturers of the wheel, or what could be done to detect the flaw;
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neither did they shew that they themselves made any proper examination 
of the wheel before lining it:—Held, that the defendants had failed ade­
quately to discharge their duty of examining thoroughly and skilfully tho 
equipment furnished for the excursion and were liable. Judgment of 
Clutc, J., atlirmed.

Gaiser v. Niagara St. Catharines & Toronto lly. Co., ft Can. l!y. Cas. 
200, 19 O.L.R. 31.
Absence of facility fob ai.iuitim;—Contribvtoiiy negligence.

Plaintitl' was a passenger lawfully on a passenger train of a railway 
company. On arriving at her destination the train stopped, the name of 
the place was announced, and the plaintiff, finding the door of the car 
open, went out and stepped off, expecting to step on the platform, but 
there being no platform she fell four feet and was injured. It was late 
at night, very dark, and no lights were provided and the plaintiff was un­
familiar with the surroundings:—Held, that under the Railway Act it was 
the duty of the company to provide proper facilities for passengers alight­
ing from their trains. (2) That the announcement of the station, the 
stoppage of the train, and the open door, constituted an invitation to the 
plaintiff to alight, and an intimation that she might alight safely, and no 
warning being given the company was guilty of negligence if the passen­
ger, without contributory negligence, did not alight safely. (3) That 
under the circumstances the defendant was entitled to alight, and there 
was no contributory negligence in not satisfying herself that there was a 
platform to alight upon.

Wray v. Can. Northern lly. Co., 10 Can. I*y. ( as. 190, 3 Sask. L.R. 42.

Passenger crossing tracks at station.
The plaintiff sued the Wabash and Grand Trunk railway companies to 

recover damages for injury caused to her by a train of the Wabash com 
pany, at the Belle River railway station. The railway was owned by the 
Grand Trunk company, the Wabash company having running rights over it. 
The plaintiff was a passenger on a Grand Trunk train, and alighted at the 
Belle River station for the purpose of going to the village. There were, 
two tracks, running east and west, and the plaintiff was on the platform 
on the north side of the two tracks, which she had to cross in a southerly 
direction to reach the village. At the easterly end of the station platform 
was a sidewalk and pathway for foot passengers, but this pathway where 
it crossed the railway right-of-way was not a public highway, but the pri 
vote property of the Grand Trunk company. The Grand Trunk train by 
which the plaintiff had arrived was on the southerly track, and the plain­
tiff was standing just clear of the north track, waiting for that train to 
proceed easterly before she attempted to cross. As the last car reached 
the crossing, she stepped upon the north track, in front of a Wabash train 
approaching from the east, and sustained the injuries complained of. 
There was nothing to obstruct the view from the platform to the ap­
proaching Wabash train, and warning of its approach had been given by 
whistling. The jury found negligence on the part of both companies—the 
Grand Trunk, because “they should have taken more care of the passes 
gers on account of the train I icing late:” and the Wabash. Iiecause they 
“did not take proper precautions knowing that the Grand Trunk train 
was late”:—Held, that the action was properly dismissed by the trial 
Judge, whether as upon a nonsuit Iiecause there was no evidence of negli 
gence on the part of the defendants, or either of them, or upon the finding' 
nf the jury, in effect negativing negligence other than as found bv them 
and they having found no net of negligence which caused the in jury. Judg 
ment of Middleton, J., affirmed. Per Riddell. J. 'Huit it was properly
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ruled at the trial that the station-master'* statement after the accident 
was not admissible as evidence against the defendants: [Wilson v. Bots- 
fuid-.lenk* Co. (1902), 1 O.W.R. 101]:—Held, also, per curiam, that a new 
trial should not lie ordered. 1‘er Mulock, C.J.;—That there was no 
reason to suppose that upon a new trial the evidence would be different ; 
and no exception could lie taken to the charge, the Judge having instructed 
the jury that, if they found negligence causing the accident, they must 
go further and find the particular act of negligence which caused the 
accident. Per Riddell, J.:—That it would be improper to send the case 
hack for a new trial on the supposition that another jury might tiud 
some specific act of negligence which the former jury could not. [Cooledge 
v. Toronto Ky. Co. (1907), 10 O.W.R. 739.] Semble, per Riddell, J.:—That, 
even if negligence had been proved against the defendants, the plaintiff 
could not recover, for everything proved was consistent with the plaintiff's 
own negligence, and there was nothing to contraindicate it.

Ant ay a v. Wabash Ry. Co., 12 Can. Ry. Cas. 448, 24 O.L.R. 88.

Duty to close vestibule door—Finding as to negligence.
Upon a question of fact, as to whether the rear vestibule anti trap 

doors of a day car of a railway train, on which car the plaintiff was riding, 
were closed while the train was standing at a certain station; where the 
jury balances the probabilities (a) on the testimony of the defendant 
company’s conductor and brakemnn for the negative and (b) on that of 
the plaintiff and a disinterested witness for the affirmative, and finds 
on that point for the plaintiff, such finding is within the jury's province 
and will not lie disturbed.

McDougall v. Grand Trunk Ry. Co. (Out.), 14 Can. Rv. (as. 310, 8 
D.L.R. 271.
Hotelkeeper—Conveyance of ouest from station—Hire of omnibus. 

Barker v. Pollock. 4 W.L.R. 327 (Terr.).

Passenger attempting to hoard car—Findings of jury—Evidence— 
Damages.

D'Kye v. Toronto Ry. Co.. 3 O.W.N. 38, 20 O.W.R. 6.
Contributory negligence—Car leaving track—Passenger jumping

FROM CAR.
Shea v. Halifax & S.W. Ry. Co.. 3 K.L.R. 431 (N.S.).

Negligence of street railway—Allowing time to alight—Inferences.
Where the circumstances of the ease are such that positive and direct 

evidence of specific negligence cannot lie given, as where a street car had 
stoppe,I to permit a passenger to alight, and the latter, while in the act 
of alighting, is rendered unconscious so as not to be able to remember
"hat happened after getting to ......... step, and where it is proved that
"hen the ear had proceeded only a short distance ahead without knowl- 
••dyc of the accident by any one on it, the passenger was found injured 
and unconscious by the track, and where there was no evidence to indi- 
• ate any intervening cause, the jury may infer in the absence of any evi­
dence for the defence, that the car had been negligently started liefore the 
passenger had alighted, and that such negligence caused the fall and con- 
seipicnt injuries. |Schwartz v. Winnipeg Klee. Ry. Co.. 9 D.K.R. 7<w, 23 
Man. LI*. (10. affirmed: McArthur v. Dominion Cartridge Co.. [190.11 A.( . 
72. and Grand Trunk Ry. Co. v. Ilainer. 3fl Can. S.C.R. 180. followed.1 

Winnipeg Elec. Ry. Co. v. Schwartz, 17 Can. Ry. Cas. 1, 49 Can. SCR 
HO. 16 D.1..R. «81.

Can. Ry. L. Dig.—8.
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KVIDEME PRESVMPTION OF NEGLIGENCE—DERAILMENT—WllO are PASSEN­

GER#—Perron OBTAINING REDUCED FARE WRONGFULLY.
Tin- presumption of iivgligvnce arising from an injury to a passenger 

sis tin* result of tin* derailment of a car at a switch over which many pas­
senger trains passed daily, is not displaced by the railway company shew­
ing Hint the accident was caused by the working out of an insecurelx 
fastened holt from a switch rod, if the defective condition should have been 
discovered by ordinary care. The fact that a person who was injured by 
the derailment of a passenger ear, obtained his ticket at a reduced rate b\ 
presenting a commercial traveler's card after he had ceased to lie en 
titled to use it, does not make him a trespasser on the train so us to 
relieve the carrier from liability.

Asldiee v. Can. Northern lly. Co., 18 Can. Ry. < as. 87. 14 D.L.R. 701,
0 Nask. I*It. l'lô.

Derailment of car—Kffect of, in negligence i a ses—How waived.
Although proof of derailment of a railway ear and its resultant injury 

generally establishes a prima facie case of negligence against the defendant 
company in a personal injury action, yet the plaint ill' who goes further 
and undertakes without success to shew specifically the cause of such dc- 
rail ment thereby waives the prima facie case upon which he might other­
wise have relied.

Curry v. Sandwich, Windsor & Amherst burg lly. Co., 18 U.L.H. 685.

Passenger stepping off moving train—Invitation to alight—Negli­
gence.

The conductor of a vestibilled car. in the service of the defendant com­
pany, on a dark night, after announcing the station, said to a passenger. 
“This is your station; this is where you get oil." and opened the door of 
the car. and going into the vestibule, opened the trap or outside door, and 
the passenger followed down the steps, unwarned by the conductor, and 
stepped off the train while it was in motion, and was fatally injured. 
The court was «pmlly divided as to whether or not the defendant company 
was guilty of negligence.

May ne v. (Ira ml Trunk lly. Co., 22 Can. lly. Cas. 1D0, 3D U.L.H. 1, 34 
D.L.IÎ. 644.

[Reversed in 22 Can. Ry. Cas. 218.]

Passenger stepping off train—Invitation to alight—Negligence.
A conductor of a passenger train, who after telling a passenger that the 

next stop is his station, "where you get off." opencil the door guarding the 
steps of the car. and allowed the passenger to go down the steps from which 
the passenger stepped off. while the train was still going at a high rate 
of speed, was not guilty of negligence: the conductor was entitled to assume 
that the passenger would act with ordinary prudence and discretion. 
| May ne v. Crand Trunk lly. Co., 22 Can. lly. (as. IDD. 3D U.L.H. ], 34 
D.L.R. 644, reversed.]

(•rand Trunk llv. Co. v. May ne, 22 Can. Ry. Cas. 218, 56 Can. S.C.R. 
93, 39 D.L.R. 691.

[Approved in Can. Pac. Ry. Co. v. Hay, 46 D.L.R. 87, 24 Can. Rv. Cas. 
35D, 58 Can. S.C.R. 283.1

Street Railways—Invitation to alight while car moving—Negli­
gence.

The opening of the door of a street car by the conductor at a regular 
stopping place is prima facie an invitation to alight ; and if the car i< 
moving slowly so that a reasonably careful passenger thinks the car has
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stopped, it is negl igence on the part of 1 la* company. | Maynv v. (iraml 
Trunk Ry. Co.. :IM O.L.R. 1. 34 D.L.R. U44 ( rever mm I in :»<» Can. S.( .1». 
SI.*». :»!» D.L.R. tun. 22 Call. Ry. t as. Dm. 21Mi. referred to.|

Cam v. Toronto Ry. Co., 22 Can. Ry. Can. 233. 40 O.L.R. 44M. 3H D.L.R. 
14.47.

SlIIKKT RAILWAY—I.N.IVRY TO I'KItNOX ATTKMITIXIi TO KXTKH MOVING CAR—-
"Invitation"—Si imilx imhkask or hvkkii—Nkiii.iokm>;—( oxiimtr.
TORY XMll.l(iK\( K—KVIIIKXi L- TIN01X08 OK .11 RY.

The plaintilT. a workingman, elderly Imt aetive. was missing from the 
north side of a street to the smith with the intention of becoming a passen­
ger upon an east hound ear of the defendants, which had reached a stop­
ping place and was standing •‘till, and which he could not enter except by 
the rear door on the south side. I lie ear began to move when he was 
about halfway across the street, but the motornian motioned him to go 
in front of the ear, and stopped it: the plaintiff passed in front of the car 
niai proceeded to the rear end of it: before he reached that end. tin* car 
had (without any signal from the conductor| licgun to move slowly: the 
plaintiff attempted to step on: but, as he did so. the ear gave “a sudden 
jolt forward,” lie failed to get on the step of the platform, fell, and was 
injured. At the trial of an action for damages for his injuries, there was 
no conflict of testimony: and tlie jury found: (1) That the plaintiff was 
invited by the motornian to get on the ear when it was in motion ; (2) that 
the danger of getting on the ear when in motion was not so obvious that 
a reasonable man would not have accepted the invitation ; (3) that the 
plaintiff's injuries were caused by the negligence of the defendants: 
(4 i in "not seeing the passenger safely on the car;” (5) no contributory 
negligence. The Court allinued a judgment for the plaintiff, the findings 
of the jury being considered -mb as reasonable men might make upon the 
evidence. Per Meredith. .V.:—The conclusion that reasonable men
could find that the car was stopped to take up the plaintiff I icing reached, 
flic finding must lie for the plaintiff on the question of the defendants’ 
negligence; because it was negligent to put the car in motion again until 
the motor nut n was signalled by the conductor to do so. Proof of the fact,
that a person attempts to board or alight from a street ear in motion i-
not necessarily proof of contributory negligence. The question is, whether, 
in all the circumstances of the ease, the attempt shews a want of that 
• are which is ordinarily taken in the like circumstances. It must always 
be a question of circumstances, and generally a question for the jury. A
standing ear is not necessarily an invitation to enter, if an invitation be
needed : neither is a slow ly moving ear a revocation of an invitat ion -if 
lhere were any—so long as the door is open and no attempt is made to 
prevent hoarding or alighting. The word "invitation" is inappropriate 
and aften misused. The defendants are carriers for hire, obliged to cany, 
not those they invite, but every one willing to pay the fare. Per Lennox. 
•T.:—There was evidence upon which the jury could reasonably reach 
their conclusions, and the judgment based on their findings could not prop 
erly be disturbed. Per Rose, -I.:- If any invitation was to be found, it 
was to lie found from all the acts sworn to—the stopping, the motion made 
by the motornian. and the starting slowly forward; and the jury might 
treat these acts as constituting an invitation to enter the car when it was 
in motion. It was said that, whatever might lie thought alsiut the plain­
tiff trying to enter a slowly moving ear. he ought to have desisted as soon 
a- lie found the speed increased. But. on the evidence, the plaintiff was 
confronted with a sudden emergency, and it was open to the jury to find 
that his perseverance in his attempt to enter the ear was the result of
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an error of judgment, in that emergency, which ought not to he called 
negligent.

Hill v. Toronto Ry. Co., 22 Can. Ry. Cas. 240. 40 O.L.R. 303.
REQUKBT TO ItRAKKMAN TO STOP TRAIN—AGREEMENT TO 8I.OW VI*—DIREC­

TIONS TO PAHHKNIiEll TO JUMP.
A request by a passenger to a hvakeman to allow him to get off the train 

at a certain station, easts upon the hrakeman the obligation of seeing that 
the proper steps are taken to have the train stopped, and upon the company 
the obligation of stopping it; if the hrakeimin acting within the apparent 
seope of his employment refuses to atop the train but slows it down, and 
allows the passenger to jump from it, telling him when to jump, the 
company is guilty of negligence and liable for resulting injuries, unless the 
train was traveling at such a speed that no reasonable man would jump 
from it even under the direction of a train official.

Hay v. Can. Pac. Ry. Co., 23 Can. Ry. Cas. 273, 11 Saak. L.R. 127, 40 
D.L.R. 202.

[Reversed in 40 D.L.R. 87, 24 Can. Ry. Cas. 330. 38 Can. S.C.R. 283.]

Derailment of cars—Car defective—Negligence—Proof.
The plaintiff was injured hy the derailing of a passenger coach in which 

he was riding as a passenger oil defendants’ railway; the cause of the de­
railment was the breaking of an equalizing liar. The Court held that the 
maxim res ipsa loquitur applied and that hy proving that the ear in which 
lie was riding ran off the track the plaintiff made a prima facie case of 
negligence and that the duty then devolved upon the defendant to shew 
that the accident was not due to any fault or carelessness on its pail. 
As carriers of passengers the defendants’ undertaking was to exercise a 
high degree of care, and to carry safely as far as reasonable care and fore 
thought could attain that end. The verdict of the jury that the negligence 
of the defendant consisted “in not having proper inspection or testing of 
equalizing liars, since it has been known of their breaking,'’ was justified 
on the evidence.

Pyne v. Can. Pac. Ry. Co., 23 Can. Ry. Cas. 281, 43 D.L.R. ($23.
[Affirmed in 48 D.L.R. 243.]

Refusal to stop train for passenger to alioiit—Agreement to slow 
up—Passenger jumping under direction of hrakeman.

A traveler on a railway train who, wishing to alight at a station where 
the train does not stop and which is not the destination to which lie 
has bought his ticket, assents to a suggestion of tin* hrakeman that the 
train should la* slowed down in order that he may jump from the moving 
train, takes all the risk of alighting, although he acts under the direction 
of such hrakeman as to when it is safe to do so. | Day v. Can. Pac. Ry. t o., 
40 D.L.R. 21)2, 23 Can. Ry. Cas. 273, reversed; (irund Trunk Ry. Co. v. 
Mayne (1017), 3» D.L.R. 691, 22 Can. Ry. Cfca. 218, approved.| *

Can, Pac. Ry. Co. v. Hay, 4Ü D.L.R. 87, 24 Can. Ry. Cas. 359, 58 Can. 
S.C.R. 283.

B. Duty of Protection; Trespassers.
Detachment of car—Duty of notice.

Reyoml the obligations, arising from the contracts for transport, to 
protect the persons and preserve the property of passengers, a liability 
attaches to common carriers for any loss occasioned by the negligence 
of their officials. And it is negligence for employees of a railway corn-
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pany, who detach ont* car from a train in the course of transit to give 
notice of such action in that car alone and fail to do so in the others 
to one of which a passenger interested mav have temporarily betaken him­
self.

Great Northern Ry. Co. v. Tainar, 18 (Jue. K.B. 72.

Assault on passknokr—Duty of comm »toil
If a passenger on a railway train is in danger of injury from a fellow 

passenger, and the conductor knows, or has .in opportunity to know, of 
such danger, it is the duty of the latter to take precautions to prevent it, 
and if he fails or neglects to do so the company is liable in case the 
threatened injury is inflicted. [Founder v. North-Kastern Ry. Co., [1802]
1 Q.B. 385, dissented from.] Judgment of the Court of Appeal, 5 O. L.K. 
334, affirmed.

Can. Pac. Ry. Co. v. Blain, 34 Can. S.t’.R. 74.
[Leave to appeal from this judgment was afterwards refused by the 

Privy Council, [15104] A.C. 453.]

Assault by fellow pahhkngkr—Dvtif.h of conductor.
(1) Not only in the exercise of his general authority but with ref­

erence to the rules of the defendants, a conductor has the right to pre­
serve order on a train, and, if necessary, to eject therefrom persons who 
arc in a state of intoxication, or disorderly, or who are infringing the 
reasonable rules of the railway company, and it is his duty to exercise 
that right in order to ensure the comfort and safety of passengers under 
his charge. (2) A railway company, through the conductor, is charged 
with the duty of preserving order on a train, and is liable for injuries 
sustained by a passenger in consequence of violence inflicted by a fellow 
passenger, provided the railway company has had notice through its 
employees of the danger of violence, and has failed to reasonably dis­
charge its duty.

Blain v. Can. Pac. Ry. Co., 2 Can. Ry. Cas. fill.
[AAimed in 5 O.L.R. 334, 2 Can. Ry. Cas. 85; varied in 3 Can. Ry. 

Cas. 143, 34 Can. K.C.R. 74; distinguished in Galbraith v. Can. Pac. Ry. 
Co., 17 Can. Ry. Cas. 43. 17 D.L.R. 66.]

Assaults on vahkknukrm—Duties of conductor.
The plaintiff, a ticket holder and passenger on one of the defendants’ 

trains, was, without any provocation, assaulted several times by a drunken 
man. 'Ihe conductor did not sec the assaults, but was told of them, ami 
of the assailant’s threats to continue them, and yet refused to restrain 
the latter or to put him off the train:—Held, that the defendants’ duty 
to the plaintiff as a passenger was to carry him to his destination, and 
use reasonable care and diligence in providing for his comfort and safety 
while so conveying him ; and that it was for the jury to decide whether 
the conductor had acted reasonably and diligently, and judgment upon a 
verdict of the jury in the plaintiff's favor was a Aimed: — Held, also, that 
evidence was rightly rejected of improper relations between the ill
and the wife of his assailant, alleged as provocation for the assaults. 
[Pounder v. North-Eastern Ry. Co., [1802] 1 CJ.R. 385. discussed.]

Plain v. Can. Pae. Ry. Co., 2 Can. Ry. Cas. 85, 5 O.L.R. 334.
[Varied in 34 Can. S.C.R. 74, 3 Can. Ry. Cas. 143.]

Danger of assault upon—Duty of railway to protect.
If a railway company through its officers know that an assault upon 

n passenger is probable it is the former’s duty to take reasonable- precau­
tions to prevent it, and if it fails to do so it is liable for its neglect to

4
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do mi. [Pounder v. Xorth-Kastcrn Ry. Co.. [1892] 1 Q.B. 385, doubted.] 
At the trial damages were claimed and allowed for a second and third 
attack ii|ioii the plaint ill', and this judgment was affirmed hy the Court 
of Appeal for Ontario, hut held also that there was no evidence that 
either the plaint ill" or defendants had any reason to anticipate the second 
attack, and a new trial was granted unless plaintiff would accept a reduc 
lion of damages from $3.000 to $1.000. Judgments of Kaleonbridge, 
at the trial (2 Can. lîy. Cas. 00). and of the Court of Appeal for Ontario 
(2 Can. lîy. Cas. H à i. varied.

Can. Vac. Hy. Co. v. ltlain. 3 Can. lîy. Cas. 143. .34 Can. S.C.R. 74.
| Second appeal dismissed in 4 Can. Hy. Cas. 420. 30 Can. S.C.K. 159 ; 

leave to appeal refused hy Prix y Council, [1904] A.C. 453.]
ASMAUl.T IIY FKI.I.OW I'ASS! M.l lt.

Ik, a passenger oil a. railway train, was thrive assaulted by a fellow 
passenger during the passage. The conductor was informed of the llrst 
assault immediately after it occurred and also of the second, hut took in­
step* to protect Ik In an action against the railway company. Ik recox 
«•red damages assessed generally for the injuries complained of. The ver 
diet was maintained hy the Court of Appeal hut the Supreme Court m 
Canada ordered a new trial unless Ik would consent to his damages being 
reduced (34 Can. S.C.K. 74. 3 ('mi. Hy. Cas. 143). In the reasons for the 
last mentioned judgment, it was held that damages could he recovered for 
the third assault only, hut the judgment as entered hy the registrar stated 
the Court ordered the reversal of the judgment appealed from and a new 
trial unless the plaintiff accepted the reduced amount of damages. Such 
amount having Im-cii refused, a new trial was held on which B. again ob­
tained a verdict, the damages being apportioned I a* tween the second and 
third assaults. On appeal to the Supreme Court of Canada from the 
judgment of a Divisional Court maintaining this verdict:—Held, Tasehe 
lean, C.J., and Davies, ,1.. dissenting, that as the decree was in accord 
ante with the judgment pronounced by the Court when its decision wa- 
given, and as it left the whole case open on the second trial, the jury 
were free to give damages for the second assault and their verdict should 
not lie disturlied:—Held, per Taschereau. C.J.. that the decree of the Court 
should have lieen framed with reference to the opinion giving the reasons 
for the judgment and. if necessary, could Ik» amended so os to read as 
the Court intended.

Can. Vac. Hy. Co. v. Blain. 4 Can. Hy. Cas. 429. 36 Can. S.C.R. 159. 
Insulting language and comivct by servants io passengers—Liahii

Common carriers are liable, for insulting language and conduct of their 
servants to their passengers, in damages measured hy circumstances, such 
a* the sex and social standing of the party aggrieved, and the nature and 
gravity of the offence. Hence, when a railway conductor, in a controversy 
with a lady passenger, as to the fares of her children, says he does not 
believe her. and persists in speaking to her, though told to desist, and. 
when she moves away, follows her with the annoyance, the company will 
he condemned to pay her $100, the full amount of her action.

Tudor v. Quebec & Lake St. John Hy. Co., 13 Can. Hy. Cas. 387. 41 
Que. S.C. 19.

Traveling on locomotive—Passenger mere licensee—Duty of carrier.
The relation of common carrier and passenger doe* not exist when a 

person travels on the locomotive of a coal train without the |iermi**inii
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of Mime ollicer who lias authority to give such permission, and if injured, 
such u person has no right of action unless injured through the dolus as 
distinguished from the culpa of the carrier. V had a contract with de­
fendant company to repair a bridge, and while riding on the locomotive 
of the company's coal train on his way to the work, he was killed by 
reason of the train falling through a bridge. The engineer in charge of 
tin- train (there lieing no conductor) had no authority to take passengers, 
and had instructions not to allow people to travel on the engine without 
permission from some competent authority, but the company's officers and 
servants and other persons authorized by the manager and master me­
chanic used to ride on the coal train. A few days I adore the accident 
\. and the defendants’ manager had gone down to the bridge on the en­
gine of a coal train and returned the same way the same day. In an 
Action by N.'s representative to recover damages from the company for 
his death, the jury held that the company had undertaken to carry N. 
as a passenger: — Held, on appeal, setting aside judgment in plaint ill's 
favour, that there was no evidence to support such a finding, and that 
\. was a “mere licensee." Per Hunter, C.J.: The power which a Judge 
lias to take a case away from the jury should be exercised only when it 
is clear that plaintiff could not hold a verdict in his favour ; if the matter 
is reasonably open to doubt the Judge should let the case go to the jury, 
and then decide, if necessary, whether there is any evidence on which the 
xerdict can he supported.

Nightingale v. i’liion Colliery Co.. 2 Can. Ky. Cas. 47. !> B.C.R. 453.
| Affirmed in 4 Can. I»y. Cas. 1117. 35 Can. 8.C.R. (15: commented on in 

Harnett v. (fraud Trunk By. Co.. 20 O.L.R. 300; discussed in Ryckmaii 
x. Hamilton, Grimsby, etc.. By. Co., 10 O.L.R. 410; followed in Ray field 
x. H.C. Klee. Co., 15 B.C.IL 3(1(1. J

I)l.FK(TIVK lllimuH—(iRATVITOt S IWSNI NUKUS—Ll.XIIII.ITY OF CAItUIF.il.

In the absence of evidence of gross negligence, a carrier is not liable 
for injuries sustained bv a gratuitous passenger. (Moffatt v. Bateman. 
L.B. :i CM*. 117». followed. Harris v. Perry & Co.. | limy j 2 K.B. 211», 
distinguished.) Although a railway company may have failed to properly 
maintain a bridge under their control so as to ensure the safety of 
persons traveling upon their trains, the mere fact of such omission of 
duty does not constitute evidence of the gross negligence necessary t<> 
maintain an action in damages for the death of a gratuitous passenger, 
.lodgment appealed from (2 Can. By. Cas. 47 I. affirmed.

Nightingale v. Union Colliery Co., 4 Can. By. Cas. 107. 35 Can. S.C.R. 
(15.

|Commented on in Barnett v. Grand Trunk By. Co.. 20 O.L.R. 300; 
discussed in Ryckman v. Hamilton, Grimsby, etc.. By. Co., 10 O.L.R. 
till; followed in Bay Held v. B.C. Klee. Co., 15 B.C.R. 300. j
( Ol.UNION—GHATt lTOVa PASSEXGKK—FRF.K PASS—LIABILITY.

The plaintiff brought an action for damages for injuries received in 
an accident while traveling on an unconditional free pass upon the 
defendants’ railway. The only evidence of negligence was that there 
was a head-on collision between two ears on the defendants’ line managed 
by the defendants’ servants;—Held, that this lieing prima facie evidence 
of negligence, and even of gross negligence, if such were necessary, as 
to.which quaere—the plaintiff was entitled to recover.

Rvckman v. Hamilton. Grimsby A Beamsville Klee. By. Co.. 4 Can. 
Ry. ’Cas. 457, 10 O.L.R. 410.

[Adopted in Sayers v. B.C. Klee. Ry. Co., 12 B.C.R. 109; referred to in
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British Columbia Elec. Ry. Co. v. Crompton, 43 Can. 8.C.R. 7, 14 B.C.R. 
226; Luinsdem v. Temiskaming &. North. Ry. Co., 15 O.L.R. 40», 7 
Can. lly. Cas. 156; North. Counties Ins. Trust v. Can. Pac, Ry. Co., 13 
B.C.R. 131; Robinson v. Can. Northern Ry. Co., 10 Man. L.R. 315.J

Collision—Injury to person ox mux—Licensee oh tresi»ahseii.
In a collision between a van or car of the defendants and a backing 

train of the Pere Marquette Ry. Co. the plaintiff, who was standing on 
the platform of one of the Pere Marquette coaches, the foremost one in 
the train as it moved reversely, and who was on the eo.ich not as a 
paying passenger, but getting a gratuitous “lift*’ for a short distance, 
was injured. The collision was caused by the negligence of the defend 
ants:—Meld, that the plaintiff was a licensee, and, not lieing wrongfully 
where he was, was entitled to recover damages against the defendants. 
| Harris v. Perry & Co., [1903] 2 K.B. 219, and Sicvert v. Brookfield. 
35 Can. S.C.R. 494. followed.] And semble, per Boyd, C.. that, in the 
circumstances, the defendants would not lie exempt from liability, though 
the plaintiff was nothing else than a mere trespasser. At the trial the 
jury found, in answer to questions, that the plaintiff was not upon 
the train or platform by permission of the Pere Marquette Ry. Co. The 
jury were not asked to find whether he was there with the permission 
of the trainmen in charge of the train:—Held, that it was open to the 
jury to find, and they should have found, upon the direct evidence as to 
that occasion, that the plaintiff was there with the knowledge and con 
sent of the man conducting the backing operations, and also, on the un 
contradicted evidence, that he and others had been there on many other 
occasions; and this was sufficient to justify a verdict for the plaintiff. 
At the trial, the parties consented to the Court determining any point 
necessary for the determination of the rights of the parties not covered 
by the questions submitted:—Held, that the judgment for the defendants 
entered upon the findings of the jury should be set aside, and judgment 
entered for the plaintiff for the damage's assessed by the jury; the 
necessity for a nexv trial being obviated by the consent. Judgment of 
Meredith, C.J.C.P., reversed.

Barnett v. Grand Trunk Ry. Co.. 10 Can. Ry. Cas. 46. 30 O.L.R. 390.
[Affirmed in 22 O.L.R. 84, 12 Can. Ry. Cas. 192; reversed in [1911] 

A.C. 361, 12 Can. Ry. Cas. 205.]

Collision—Injury to person on train—Trespasser.
The Pere Marquette Ry. Ct under an arrangement with the defend 

ants, used the yard and station ground of the defendants at London. A 
Pere Marquette train came into the defendants’ station at London, dis­
charged its iMissengers, and was proceeding backwards to its destination 
for the night, when the plaintiff jumped on board, intending to ride a 
short distance towards his home. He stood upon the rear platform of a 
ear, and was in that position when a collision took place between the 
train he was on and a car of the defendants, upon a “lead” of the de­
fendants, on which the train was lawfully proceeding, by reason of tin- 
negligence of the defendants, whereby the plaintiff was injured:—Held. 
Meredith, J. A., dissenting, that the plaintiff whatever his position as 
regards the Pere Marquette Ry. Co., whether trespasser, occupant at 
sufferance, or licensee, was not a trespasser upon the rights of the 
defendants; for the time being the defendants hail no right of occupation 
or passage upon the place where the collision occurred; and the defendants 
were liable to the plaintiff in damages for the injuries caused by their
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nrgligi'iuv. [.rudgment of Dlviniunal Court. 20 O.L.R. 300, 10 Can. Ry. 
C'a». 41), atlirmed.]

Barnett v. tirant! Trunk By. Co., 12 Can. lîy. Cas. 1!)2, 22 O.L.B. 84.
| Reversed in [1911] A.C. 391, 12 Can. By. ('as. 205; applied in Diplock 

v. Can. Xortliern By. Co., 20 Can. By. Cas. 336.]

Collision—Trespasser—Breach of duty.
In an action against the appellant railroad company for damages for 

personal injuries resulting from collision caused by the negligence of the 
appellants’ servante it appeared that the collision took place on the 
property of the appellants to which the train carrying the plaintiff, which 
belonged to another company, had access by their leave and license. It 
further appeared that the plaintiff was a trespasser on the appellants’ 
property and also on the said train, which to his knowledge was not at 
the time in use as a passenger train and in which he had taken up a 
precarious position on the platform and step of a carriage in disobe­
dience of a by-law of both companies:—Held, that the appellants were 
not liable, for no breach of duty had been shewn.

Grand Trunk By. Co. v. Barnett, 12 Can. By. Cas. 205, [1911] A.C. 
361.

[Applied in Diplock v. Can. Northern By. Co., 20 Can. By. Cas. 356; 
followed in De Vries v. Can. Pae. By. Co., 20 Can. By. Cas. 375.]

Trespasser—Use of Pullman for purpose of getting off train.
A passenger in a day conch who finds the ordinary mode of exit at 

the rear vestibule closed at his destination, and who thereupon enters 
the adjoining Pullman car in search of an opened vestibule, is not a 
trespasser ns to such Pullman coach so ns to disentitle him to damages 
for personal injuries received in alighting therefrom.

McDougall v. Grand Trunk By. Co. (Out.), 14 Can. By. Cas. 316, 8 
D.L.R. 271.

Transportation of emigrants—Detention.
Where immigrants of Chinese origin are merely passing through Canada, 

under a contract with a railway company for their transportation to 
a point or destination beyond the limits of Canada, the railway company 
(under the provisions of 63-64 Viet. c. 32, since repealed by 3 Edw. VII. 
c. 81, were justified in detaining them, and in refusing them permission to 
remain on Canadian territory, they not having complied with the provision- 
of the Act 6.3-64 Viet. ( C. ), c. 32, then in force, applicable to Chinese 
immigrants entering Canada with intention to remain therein.

Re Wing Toy et al., 4 Can. By. Cas. 410, 13 Que. K.B. 172.

Derailment—Railway mail clerk as passenger.
The action for damages for injury caused by negligence of a common 

carrier of passengers is in tort. A duty ia imposed by law upon a 
common carrier of passengers to carry them safely and securely so that 
no damage or injury shall happen to them by the negligence or default 
of the carrier. A breach of this duty is one for which an action lies 
which is founded on the common law, and requires not the aid of con­
tract to support it. It is now settled by law that corporations are liable 
for negligence whether they derive any ultimate pecuniary benefit or not 
from the performance of the duty imposed on them. If the passenger 
lie carried in performance of a contract, it is immaterial whether he 
himself negotiated the contract or paid the fare, or whether any fare were 
paid, or if paid whether it went into the pocket of the defendants. The
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t . X K. Ry. Co. xvere the owners of a railway helweeu Culpary ami K<1 - 
mouton. Imt owned no rolling stock and employed no stall" for tlie o|ier 
at ion of the road. They entered into an agreement with the C.IMl. Co., 
the defendants, “for the regulation and interchange of t rallie and the 
v. or king ot t rallie over the railways of the said companies, ami for the 
division and apportionment of tolls, rates and charges, and generally in 
relation to the management and working of the railways,” of the two 
companies, whereby the defendants agreed to operate the railway lim­
on behalf of the C. & K. Co. “with a stall’ and organization appointed bx 
the C.IMl. Co. (the defendants), and to provide a service of such clliviencx 
and speed and operate the property of the C. X K. Co. as agents for
and on account of the C. A K. t o., as may lie required or directed by that
company or its oHicers.” 'I lie contract also provided that the defendant~ 
should not Ik- required to maintain the road “lielow a point of ellieiemx 
necessary to the safe and proper handling of such train service, as ma,, 
be required for the proper operation of the railway.’' All the expenses 
of operating the road were to lie paid in the lirst instance by the de 
tendants but were to lie charged against the C. A K. Co. under a special 
danse in the agreement for the apportionment of the tolls and receipts. 

I he rolling stock used in operating the road bore the name of the dc
feudants. The ollicials employed in operating it wore caps indicating
that they xvoro servants of the defendants. The defendants sold ticket - 
entitling the holder to travel oxer the V. A K. line, and issued a “Time 
Hill" gixing the time tables of the western division of the defendants in 
which the line between Calgary ami Kdimuiton xvas referred to as tin 
“Kdinoiitoii Section.*’ and this time bill xvas endorsed with the names i»i 
the leading ollicials of the defendants. The plaint ill" xvas a railway mail 
clerk in the employ of the t hivernaient of Canada, whose duty it was to 
handle and attend to the <hivernaient mail matter carried on the C. A I 
line lidxvecu Calgary and Kdinoiitoii. This mail matter and the plaint ill 
were both carried under a contract between the I‘ostmaster-tleneraI of 
Camilla and the C. A K. Co., and the t A K. Co. received from the 
(iovernment the moneys paid for carrying the mail matter, and no part 
of such money xvas received by the defendants. The plaint ill* xvas injured 
by the derailment of a train, and brought action for damages against th< 
defendants: Held, that plaint ill' I icing la xv fully in the mail car xv it h 
the knowledge and consent of the defendants, and a passenger under the 
charge and care of the defendants, a duty was imposed upon the defend 
ants to carry him safely ; that for a breach of this duty an action would 
lie independently of any contract, and that the question whether or not 
the defendant company received a reward for carrying the plaintilT did not 
a licet the rights of the parties:—Held. also, against the contention that 
the defendants were merely agents for the C. A K. Co., and that tin 
ollicials and xx’orkmen operating the road were the servants, not of the 
defendants, but of the C. A K. Co., and that the latter company, if any­
one. xvere responsible; that there xvas evidence to shew that the ollicials 
and workmen xvere the servants of the defendants and that the defendants 
were not merely agents but xvere independent contractors;—Held, a No. 
against the contention that the defendants xvere agents of the C. A K. 
Co. in operating the road, and were, therefore, liable only for a misfea» 
a nee but not for a nonfeasance; that the omission to take proper care in 
respect to the condition of the bridge, and the track, and the running a 
train over the track and bridge while in an unsafe condition, would lie a 
misfeasance and not a nonfeasance, and that, therefore, even if the defend 
ants xvere merely agents of the C. A K. Co. they would still be liable.

Kenny v. Can. Pac. Ry. Co., 4 Can. Ily. ( as. 474. •*» Terr. L.R. IJo.
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SXFKTY AT M AI IONS—As IX) THROWING OIF IIAGGAGK.

Negligence vimiiot bo predicated against a railway company merely 
on its failure to protect an intending passenger. standing on a station 
platform on its line, from injury iluv to tin* iiiiuut lmri/cd avtion of a 
pa—enger. unconnected with tin* railway vompany, in throwing oil' hi- l«ig 
gage while the train passed through without -topping. | Klain v. t'.IMi. 
Co., à O.L.K. .134. distinguished.]

(lallnaith v. Can. I'at*. Ry. Co., 17 < an. Ry. ('as. t.'l. 17 D.I..R. dû.

Tiu:sr xssi:iiH—Dvty towards—Ix.iuiikn I.iaiiii.ity—Nkgi.iu m k.

Even to trespassers a railway eompany owes a duty not to wilfully in 
jure them or endanger their safety: and where trespassers are stcalthilx 
riding on a ledge It imites xvide at the hark of the tender, and the lireak 
man xvliile in the eotirse of his employineiil and xvitltoiit ascertaining the 
dangerous position of the trespassers as at reasonahle man would, fi rees 
one of them from the ledge lherein knocking him against the other and 
causing the latter to fall liencatli the train and seriously injuring him. it
is sullicicnt to xvarrant a jury's linding of tin.......mpatiy's negligence ;
whether or not the hrnkciunu had knoxvledge of their position, or whether 
he acted as a reasonahle and prudent man. are t|ttestions of fact for the 
jury. t<irand Trunk lly. v. Harnett. 110111 A.C. 361. 22 O.L.R. 84. 12 
Can. Ry. ("as. 162. 2113. applied: Hondy v. Sandxvieh. Windsor & Amherst - 
hurg Ry. Co., 24 O.L.R. 4011. 12 Can. Ry. Cats. 37. considered: Loxxrex v. 
Walker. |1011| A.C. 10, distinguished. Nee also Nolan v. Montreal Tram 
xxaye Co., -JO l),l,.R. 327.]

Diploek v. Van. Northern Ry. Co.. -JO Van. Ry. Va-. 336, 0 Sask. L.R. 31, 
26 D.UIt. 344.

[Allirtned in ‘JO Van. Ry. Vas. 3113.]

PxSSKXGKK KILI.KI) BY TR.XIX WIIKN At.lGlITING FROM ANOTHER TRAIN AT
station—Invitation to amgjit—Coi xikiimand—Faii.vrk. to rhino

KXOXYI.KIK'.F, OF PAHNKXGKR—I>1 TY OF VONDVCTOR AND TRAIN.XIFN To 
( ARK FOR SAFETY OF VASSF.NGFR8—K.XTAI. Aft IDKNT8 A< T— D.XM AUF8.

Peslta v. Van. Pae. Ry. Co., 14 O.W'.N. 133.

Trespasser— Nkgi igknl'f.—Eviction.

A railway eompany is liable to a trespas-er for damages sustained bx 
him in eonsei|iieiiee of the reckless indill'erenve of a brake man. amounting 
to negligence, xx hih* ejecting another trespasser from the train. | Diploek 
x'. Can. Northern Ry. Co., 20 Can. Ry. Vas. 33U, 20 D.L.H. 344, 0 S.L.R. 
31. allirtiled. |

Van. Northern Ry. Co. v. Diploek. 20 Van. Ry. Cas. 363. 33 Van. S.C.R. 
.176. 30 D.L.R. 240.

IlmilXVAY NKUl.KiKNVB—COI.UKION— PRIVATF. CROHSINGR—TRF.SPASSKRH.

The fact, that a roadxvay used as a transmission line for the convey­
ance of employees, over xvhicli publie travel has heen forbidden, is ex­
tensively used by the public, does not necessarily constitute it a public 
highway so as to charge a railxvay company xvitli the statutory duty to 
give warnings at highxvay crossings, and in the absence of evidence that 
the locomotive engineer had seen a vehicle approaching the crossing, the 
railway company cannot In* held responsible for the collision of a train 
with a trespassing vehicle at such crossing. | Roy le v. Vanadian Northern 
Ry. Co., 14 Man. 'L.R. 273, 3 Can. Ry. Vas. 4; (Irand Trunk Ry. Co.
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v. A ml vr son. 28 S.C.R. 541: Grand Trunk Ry. Co. v. Barnett, [1011] 
A. C. 361, 12 Can. Ry. Cas. 20.1, followed.]

I>e Vries v. Can. l’ac. Ry. Co., 20 Can. Ry. Cas. 375, 27 D.L.R. 20, 26 
Man. L.R. 156.

C. Ejection from Train.
Passenger reu sing to pay fake.

By a. 248 of tlie Railway Aet, 51 Viet. e. 20 (1888), any passenger on a 
railway train who refuses to pay his fare limy lie put off the train:—Held 
reversing the derision of the Court of Appeal, 20 A.R. (Ont.) 476, and ot 
the Queen's Bench Division, 22 O.R. 667, Fournier, J., dissenting, that the 
contract between the person buying a railway ticket and the company on 
whose line it is intended to lie used, implies that such ticket shall be pro­
duced and delivered up to the conductor of the train on which such person 
travels, ami if lie is put off a train for refusing or being unable so to pro 
ducc and deliver it up, tbe company is not liable to an action for such 
ejectment. (20 A.R. (Out.) 476, affirming 22 O.R. 667, reversed.]

firand Trunk Ry. Co. v. Beaver, 22 Can. S.C.R. 408.
[Leave to appeal to Privy Council refused, 23 Canada Gazette, 320. Sec 

Quebec Central Ry. Co. v. Lortie. 22 Can. S.C.R. 336; .Jones v. Grand 
Trunk Ry. Co., 18 Can. S.C.R. 606; Oldright v. Grand Trunk Ry. Co., 22 
A.R. (Ont.) 286, Canadian Pacific Ry. Co. v. Chalifoux, 22 Can. S.C.R. 
721: Ilaist v. Grand Trunk Ry. Co.. 26 O.R. 10, 22 A.R. (Ont.) 504.]

[Distinguished in Haines v. Grand Trunk Ry. Co., 16 Can. Ry. Cas. 359. 
15 D.L.R. 174. 20 O.L.R. 558.]

Drunken passenger.
The deceased was a passenger on the defendants’ train from Detroit to 

Buffalo. Between Detroit and Bridgeburg he drank heavily, and when near 
Bridgeburg liegan to annoy passengers, and the conductor compelled him 
to leave the train at that station, which was 700 feet from the end of the 
International Railway Bridge over the Niagara River, and the deceased, 
who was not given into the charge of anybody, being intoxicated, strayed 
after the train on which his luggage remained, and fell over the bridge 
and was drowned. It would have been easy to have taken care of deceased 
and to have prevented him interfering with the passengers. At Bridge 
burg the train was only 5 minutes’ run from the City of Black Rock, and 
only 20 minutes’ run from Buffalo, its destination:—Held, that the de 
fendants were liable, inusmueh as the act of the deceased was what it 
might reasonably be expected that a man in his condition would do upon 
lieing put off the train when and where he was put off, and that the 
damages were not too remote.

Dclahanty v. Michigan Central Ry. Co., 3 Can. Ry. Cas. 311, 7 O.L.R. 
mm.

[Reversed in 4 Can. Ry. Cas. 451, 10 O.L.R. 388.]

Disorderly passenger—Expulsion from train—Drowning while fol­
lowing train.

A passenger traveling from Detroit to Buffalo on defendants' train, who 
was somewhat excited from liquor, but physically capable of taking care of 
himself, was guilty of several disorderly acta, amongst others of molesting 
fellow passengers. He was put off the train at Bridgeburg, a station near 
the Canadian end of the International Railway Bridge crossing the Niag­
ara River, and about a mile distant from his destination. He followed 
the train on foot and after a sc mile with the bridge guard jumped or fell 
off the bridge into the river and was drowned:—Held, that the defend-
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ants wore justified in putting him off the train, and were neither obliged 
to put him under restraint and carry him to Buffalo, nor to plaec him in 
charge of some one at Bridgehurg. On the evidence it was ini|Ki*sihle to 
>ay whether deceased fell off the bridge accidentally or threw himself off; 
or that his death was the natural or probable result of his being removed 
front the train:—Held, also that there was no evidence of any negligence 
on the part of the defendants to lie submitted to a jury, judgment of 
Britton. •!., 7 O.LB. HIM), it Van. By. ("as. .‘Ml. reversed.

Dclahanty v. Michigan Central By. Vo.. 4 Van. By. Vas. 401, 10 O.Î..Ü. 
3*8.

| Hollowed in I>111111 v. Dominion Atlantic By. Co.. 25 Van. By. Cas., 4.1 
H. I..11. 51.1

BIGHT TO PARTICULAR NEAT—AUTHORITY OF t'OMlVUTOR—SMOKING CAR.

The plaintiff. It., entered a smoking ear of the defendant company and 
took a vacant seat, although told by the persons sitting near that it was 
taken and vacated temporarily. Upon his refusing to vacate the seat after 
having liecn, by the conductor, twice required to do so, the conductor re­
moved him forcibly without using unnecessary force and placed him in the 
passageway pointing him to vacant seats:—Held (1), that the plaintiff 
could not recover dninugcs for on assault or removal from the seat; the 
conductor having full authority to determine what seat a passenger is to 
occupy. ( — > That railway companies are not bound to furnish smoking 
cars or any particular description of car licyond what the passenger's 
ticket calls for.

Brazeau v. Van. Vac. By. Vo.. 8 Van. By. Vas. 477.

EJECTION FROM TRAIN—TilItFATS AND FORTH—TrKSI'XHHFR.

The respondent (plaintiff) while leaving a train of the appellants (de­
fendants), on which he had been stealing a ride, met with an accident by 
falling from the train, resulting in the loss of his arm. The plaintiff" said 
that the conductor did not touch him. but used threatening language in 
ordering him off the train, while a witness stated that the conductor put 
the plaintiff off the train by force. The conductor and witnesses called for 
the defendants gave evidence that no physical force was used, and the 
conductor denied speaking to the plaintiff. The jury found that the de­
fendants were to blame because the conductor had no right to put him off 
the train while moving, and assessed the damages to the plaintiff at $'2.000. 
A new trial was ordered by the Court of Appeal on the following grounds; 
(1) the damages were excessive, (2) the verdict was against the weight 
of evidence, and (3) on account of the uncertainty as to the meaning of 
the answers of the jury. Meredith, J.A., dissenting. Per Osler, J.A.;— 
But for the evidence of Kgerton the action should have been dismissed. 
Vpnn appeal to the Supreme Court of Canada the order for a new trial 
was affirmed. Fitzpatrick. C.J., and 1 hi vies. ,T„ dissenting. Per Anglin,
,1.:...Butting aside the evidence of Kgerton. the case involves two questions
of fact, which should lie submitted to the jury. (1) Did the plaintiff leave 
the moving train under compulsion of the conductor's order, having rea­
sonable ground for lielieving that if he did not obey, he would In* put off 
by physical force. (2) Having regard to the circumstances, the place at 
which the order was given and the speed at which the train was moving, 
was the conduct of the conductor in giving this order proper and reason­
able? Per Anglin and Duff, J.J.:—The evidence as to the rate of speed 
was distinctly conflicting, and was not such that “only one conclusion 
can be drawn.” The power conferred by Buie 817 O.J.A. is discretionary,
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mill, \xlivn- i1u> Cinirt of Appeal 1m« declined to exercise it. a second app< 1- 
l*ii«* triUmial should only interfere in a very extreme case. Per Fitzpatrick.

dissenting:—No appeal lies in this ease from the exercise of judicial 
discretion within a. 45 of the Supreme Court Act and from which there in 
no appeal. (Toronto Ry. Co. v. McKay. Coût. Cas. 41ft.] Per Davies, J., 
dissenting:—The appeal should lie allowed and the action dismissed.

Can Pac. Ry. Co. v. Lloyd Brown. 12 Can. Ry. Cas. 228.

I’CFI'KAI. TO PRimVCK HAT CltKCK.

A passenger on a railway siihjeet to tlie Railway Act, lftftfl, who has 
lost the “hat cheek” given him on the surrender of his ticket by the con 
doctor for the latter’s own convenience, is not liable to expulsion front tin* 
train in default of paying another fare under a railway by-law purporting 
to authorize the company to put oil' the train any passenger who refuses 
to produce and deliver up bis “ticket" on demand. | ( I rami Trunk Ry. 
t o. v. Reaver. 22 Can. S.C.R. 4ilS. distinguished ; Rut 1er v. Manchester. 
Sliellield & Lincolnshire Ry. Co., 21 Q.ll.R. 207. followed.]

Haines v. (Irami Trunk Ry. Co.. 10 Can. Ry. ( as. .'{50. 20 O.L.R. 55S, 15 
D.L.It. 174.

Riotocs ott niKOKiHTti.Y cuMircr or vahnkxukr —Vrovkr sromxv, plack— 
V\ XMiritlMi OX TRACK.

Riotous or disorderly conduct, or the use of indecent or profane lan­
guage in a railway passenger coach, works a forfeiture of a passa tiger's 
right to lie carried as such, and he may for such conduct lie ejected from 
the train, unless lie is through drunkenness or other cause bereft of all 
intelligence and is put oil' and left on a track or other dangerous place, 
under such circumstances that the conductor ought to have known that 
putting him olf was equixalent to putting him to death. A railway com­
pany is not liable for the death of a pas-enger, who is ejected from the 
train at a projier stopping place, for drunkenness and riotous conduct, if 
at the time he is put oil' the train lie is capable of taking care of himscll. 
although aulwequently he wanders on to the track and several hours later 
is killed by another train at a place where those in charge of the latter 
train could not see him in time to prevent the accident, fDelahanty v. 
Michigan Central Ry. Co.. 4 Can. Ry. Cas. 451. 1(1 O.L.R. 3S8. followed.]

Dunn v. Dominion Atlantic Ry. Co., 45 D.L.R. 51, 25 Can. Ry. Cas.

Right to a nkat—I’ansim.i it < akiukd ntanihno—Rxpvi.rion from train.
The contract Im*tween a railway company and a passenger to whom the 

company sells a ticket, gives the passenger the right to a seat in a car. 
If the company cannot, on account of the number of travelers, give him a 
seat, the traveler can refuse to he carried standing; he can get oil' the 
train and exercise his right to recover damages for nonfuUilment. of tin 
contract, lint if he prefers to stay on the train and In* carried standing, 
he cannot refuse to give up his ticket, or to pay his fare. Such a refusal 
gives the conductor the right to put him out of the train, as provided by 
art. IHi.'t7, of IL8.Q. IftOft. (See also, the Railway Act, lftftO, s. 281.) This 
can only la- done at a usual station, and, if it is done elsewhere, the expelled 
passenger has the right to recover the damages which result.

Langlois v. Quebec & Lake St. John Ry. Co., 45 Que. S.C. 223,

CARS.
Statutory height of ears pas-ing under overhead bridge, see Bridges. 
Sec Carriers of Goods (A); Street Railways (C).
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Annotations.
K«|iii|»in<*nt of cnrs with long lever equipment. 1ô Cnn. Ry. Cas. 428.
Automatic appliances used in colliding cars. 18 Can. Rx. Can. 2*»u.

Tank cab kquipmknt.

I pon at. application tliât the railway companx In* reipiirvil to provide 
adequate and suitable tank car equipment for tin* transportation of tini-licd 
product of tin- applicant from its works at \\ iillacehurg to points in Can­
ada. The railway company had made an agreement with I In* applicant to 
-.apply the equipment when required: — Held, that under the provisions of

1 of 8 & if Kdxv. N il. e. .*12. the Hoard has jurisdiction to require and 
ilircct the railway company to supply the ei|uipinent, from time to tini", 
when ordered by the applicant.

Knipire Relining Co. v. Here Manpiette Ry. Co.. 10 Can. Ry. Cas. IAS.

DOMKHTIC SOFT COAI.—Ol'KN AM) 1IOX t'ARH—At’CVMVI.ATIOX OF KNOW VXD 
ICR—DkI.AY IN XIA KIXII CONNKCTIOXH.

Complaint against the system of transporting domestic soft coal in open 
cars instead of hox cars, a id delay in making colh-ctions from railway 
companies for shortages. The applicant complained that he sull'ered loss 
and damage from pilferage, leakage, snow and ice accumulating on the 
lop of the coal, for which he had to pay as coal at an increased cost, and 
waste hy having to throxv the coal into the sheds over the side of the 
open cars, thus breaking the coal, instead of xvhccling it from hox ears. 
The respondents contended that they had used their licst endeavours to 
-apply Imx ears for the transportation of coal and had largely succeeded 
That if dealers placed large orders for shipment during the spring and 
-animer there xvould lie no dilliculty in furnishing Imix or stock ears, in- 
-lead of these shipments heing made in Octolier. when every available hox 
car xvas needed for the carriage of bulk grain to the head of the lakes, 
;iinl in the movement of stock; that other railxvay companies engaged in 
carrying coal for domestic use and thoRespondents for their own employed 
open cars. That open cars could lie much more easily loaded and mi 
loaded than Imix cars at mines ami sheds equipped witli modern devices. 
That the applicant's contention that he xvas charged for the accumulation 
of siioxv and ice as coal xvas not correct lieeause the freight tools xvere t- 
-ess,-d on the weights at the mines from the track scales controlled by the 
-liippcrs; that no material loss had been noticed owing to the use of open 
cars for coal shipments:—Held (1). that from the letters submitted by 
the applicant there xvas no evidence of the percentage of open cars received 
hy dealers. (21 That certain dealers had always been able to get their 
mal transported in box cars, (.'ti That it might work greater injustice 
lo the general public requiring the railway companies' equipment, to coin- 
lad railxvay companies to furnish Imx cars for coal shipments, than if tIn­
board left the dealers to their remedy under the hills of lading. (4) That 
under the nexv form of hill of lading tin- railxvay companies were liable for 
ilie losses of the kind referred to in the complaint ami s. it expressly placed 
upon the railxvay companies the burden of proving that they xvere free from 
negligence, («I That it had not lieen shewn that the railxvay companies 
liad neglected to furnish hox cars for this trallic xvlicn these xvere obtainable, 
nil That this application had lieen dealt wit li upon the assumption that this 
commodity moved more safely in hox cars; it had liven shewn that the rail 
wav companies used their utmost endeavours to supply such cars, that open 
cars xvere supplied only xvhen Imx ears are not available, and the railway 
companies assumed the risk arising from coal la-ing lost in transit or in-
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jtired by the elements when carried in open cars. (7) That the Hoard must 
decline to make any general order.

itrown v. Can. Pae. and Can. Northern Ity. Co»., 11 Can. Ry. Cas. 132.

Cab 8iio*taob—Initial or originating railway.
Complaint against respondents of unjust discrimination for refusing to 

supply ears for shipment of trallic from i'ollingwood to Winnipeg via 
North Hay although willing to supply foreign cars for this traffic via Chi­
cago. It appeared that at the time of the occurrence there was a car 
shortage throughout Ontario, and to protect its Canadian local trallic. and 
preserve sufficient equipment the respondent was compelled to secure from 
<-onneet g lines foreign empties that might lie required for loading on said 
line- Held (1), that the complaint should be dismissed; no unjust dis­
crimination having been shewn. (2) That a manufacturer located on 
one line of railway is not entitled to as good transportation facilities as 
if located at a point where there were two or three connecting lines. (3) 
That in times of car shortage it is the privilege and duty of a railway 
company to retain its equipment so as to properly take care of traffic 
on its own lines. (4) That assuming the respondent was endeavouring 
to take care of the traffic on its own lines, the applicant was not entitled 
to compel it to furnish its own cars to move the traffic along the route de­
sired. (f>) That it has been well settled that an initial or originating rail 
way company is entitled to as long a haul on its own lines as might lie 
reasonable. [Can. Vac. Ity. Co. v. Nelson & Fort Sheppard Ry. Co., 11 
(’an. Ry. Cas. 400; Plymouth. Devonport & S.W. .Function Ry. Co. v. 
Créât Western Ry. Co., 10 Ry. & C. Tr. Cas. 68, and Riddle v. Pittsburgh 
& laike Erie Ry. Co., 1 I.C.C.R. 374, followed.]

Imperial Steel & Wire Co. v. Grand Trunk Ry. Co., 11 Can. Ry. Cas. 395.
[Followed in Jacobs Asbestos Co. v. (Jueliec Central Ry. Co., 19 Can. 

Ry. Cas. 357; Re Coal Transportai ion Facilities, 22 Can. Ry. Cas. 338.J

Durr to furnish cabs—Transportation—Traffic facilities—Joint 
tariff.

Every railway company should furnish accommodation and facilities 
for the receipt and transportation of traffic upon its own line, either by 
interchanging cars, or transshipping the goods.

Can. Vac. Ry. Co. v. Nelson & Fort Sheppard Ry. Co., 11 Can. Ry. 
Cas. 4IML

[Followed in Imperial Steel, etc., Co. v. Grand Trunk Ry. Co., 11 Can. 
Ry. Cas. 396; lie Coal Transportation Fueilities. 22 Can. Ry. fas. 338.)

Dox AMI FLAT OR OPEN—StAKF.H AND FASTEN INGH—WFIGHT ALLOWANCE.
An application to direct the respondent association to reimburse ship 

pers for the expense sustained in equipping Hat cars with stakes ami fast­
enings. Ry the existing tariffs a weight allowance of 500 lbs. is made in 
favour of the »hip|>cr by the respondent association: Held (li. that on 
the evidence it would lie impossible to fix an average weight allowance ap­
plicable throughout Canada. (2i That under suhss. 2. 3 of s. 284, ot 
the Railway Act, 1906, the Hoard has direction in passing on questions of 
accommodation under which questions of carriage arise. (3) That the 
Hoard could consider trallic conditions, peculiar circumstances and wheth­
er it was physically possible for the railway company to supply permanent 
stakes and fastenings. (4i That in shipments in Hat or open cars an 
allowance of 500 lbs. should be made for stakes and fastenings supplied 
by the shipper and no freight should be charged thereon. [National
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Wholesale Lumber Dealers’ Assn. v. Atlantic Coast Line Rv. Co., 14 I.C. 
(’.It. 157, at pp. 167-162, referred to.]

Canadian Manufacturers' Assn. v. Canadian Freight Assn. 12 Can. 
Ity. Cas. 27.

IlFFRIGKRATOR AND BOX—H FATING—CaRIOAII WKIGHT.
Application for a reduction in the minimum C.L. weight of musical in- 

htruments from 12,000 to 10,000 lbs., or, in the alternative, that the re- 
s|HHident be directe<l to install oil heaters in box ears for shipment of 
musical instruments during tin* winter months. The applicant claimed 
that it is necessary to prevent injury; that pianos shipped to the west 
in the winter months should Ik- carried either in a refrigerator car or in 
a l*ov car with a special heater. Some railway companies had put special 
heaters into Ikix cars for shipment of pianos to the west during winter 
months, but this practice had lieen prohibited. Pianos, a bulky com­
modity, were shipped standing upright in one tier because of their fragile 
nature, thus much space was lost in the car. Sixteen pianos could be 
shipped in a box car of more than the tniniimimi weight of 12,000 lbs., 
while in a refrigerator car only ten pianos could be shipped, weighing 
less than 10,000 lbs. The respondent submitted that these heaters were 
dangerous, the goods of the shippers and rolling stock had been destroyed 
by lires originating from them, and their use involved additional expense 
for examination at divisional points;—Held (1). that the Hoard had no 
jurisdiction to make an order under a. .*117 (.1). par. (c). of the Railway 
Ait. 1006. (21 That under the circumstances the minimum carload weight
of 12.000 lbs. is not unreasonable and the application should lie dismissed 

Canadian Piano & Organ Manufacturers' Assn. v. Canadian Freight 
Assn., 12 Can. Rv. Cas. 22.

smiting hyhtkm—Tare of cars—Absorption of moistvrk.
Application directing the respondents to continue the allowances for 

blocking, dunnage and temporary racks, and that the railway companies’ 
weighmen should not lie allowed to estimate by guesswork the allowances 
to cover the weight of accumulated ice, snow or refuse which may be in 
nr upon the car. The respondents, who had for many years made certain 
allowances from track scale weights to rectify any variation in the tare of 
ears or increased weight thereof caused by reason of the absorption of 
moisture and the accumulation of «now, ice ami refuse, filed new tariff* 
lining away with the former allowances for blocking, dunnage and tempo­
rary racks. The question for consideration was whether these regulations 
should be modified by the carriers, and whether in the past they had 
been reasonable or burdensome upon them:—Held (1), that although the 
weighing system had been much improved, if some arbitrary allowances 
could not be agreed upon between the parties for the accumulation of 
snow, ice and refuse, some other system would have to be devised than that 
proposed. (2) That liefore the proposed tariffs were made effective the 
applicants and respondents should have a further conference and then tie1 
Hoard would dispose of all matters the parties bail lieen unable to adjust.

Canadian Manufacturers’, etc., Assn. v. Canadian Freight Assn., etc., l.*t 
Can. Ity. Cas. 3.

Smiting hyhtkm—Svitaiu.k accommodation—Carriage of mf.at.
Application directing the respondent to furnish an adequate supply of 

cars suitably equipped for the carriage of fresh meat ami packing house 
products and to disallow the increase in rates. The respondent neglected 
to supply cars with cross pieces in the top so that the shipper might 

Can. Ity. L. Dig.—V.
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hung his meat to hooks inserted in them. On the 3rd October, 1010, the 
respondent issued a tariff effective on 10th Octolier, granting certain 
commodity rates on tin- commodities in question. This tariff remained 
in effect until 1st August. 1011, when a supplement was filed more than 
doubling the rates and raising the minimum C.L. weight from 17,000 to 
20,000 lbs. It was said that these charges were made in error and that 
they should have la-en upon a mileage basis at 0 cents per KM) lbs.: — 
Held (1), that suitable accommodât ion for carrying the tr allie under s. 284 
of the Act included furnishing cross pieces in the top of the car for the 
shipper to put his hooks in for bis meat. (2) That the tariff of 1st 
August, 1011, should lie cancelled and the tariff of Irttli October, 1010. 
reinstated and should remain in effect for at least one year, and during 
that time if the respondent can shew that the tariff is not fair or remuner­
ative1. an opportunity will lie given it to increase the rates. (3| That the 
Ijoii rd bad no jurisdiction to order a refund.

Vancouver-Prinee Rupert Meat Co. v. («rent Northern Ry. Co., 13 Can

Cah hkrvice rvi.kh- Detention of refrigerator cars for storage pvr

Application by the Canadian Freight Assn, to revise the charges pro 
vided by the ear service rules with reference to refrigerator cars. The 
association proposed to leave the charge, as at present, for the first tw.> 
days at $1 per car per day after the expiration of the 48 hours free time; 
but to charge for the next two days $3 per car per day or fraction thereof; 
and for each succeeding day thereafter $4 per ear per day or fraction there 
of. With the object of obtaining tbc benefit of the cold or warm storage at 
the nominal charge of $1 per car per day until the contents of cars were 
disposed of, consignees have liecn holding perishable freight loaded in 
refrigerator cars very frequently from 1(1 to If» days, commonly 20 da\ -, 
and in various cases over a month. The said charge of $1 was cheaper 
than that in any other cold storage warehouse in Winnipeg or any other 
city in the west;—Held ( 1 ). that ears were transportation facilities, not a 
portion of the warehousing premises of the consignee leased from a rail 
way at a nominal rental. (2| That such undue detention of cars for slur 
age purposes was contrary to the public interest ami a hardship where re 
frigerator ears were required. (3) That s. (I of the bill of lading in use h\ 
carriers should be sufficient, to enable them to deal with the matter. (4 
That though it appeared that a grievance existed, the Board should nor 
take any action or make any direction until it was affirmatively shewn 
that the matter could not Ik» adequately dealt with under the said section.

Canadian Freight Assn. v. Winnipeg Board of Trade and Canadian 
Manufacturers' Assn.. 13 Can. Ry. Cas. 122.
EQUIPMENT of FREIGHT CAR8—FOREIGN CARS INTERCHANGED.

Subs. 5 of s. 2114 of the Railway Act, 1006, which requires “all box 
freight cars of [a railway] company" to lie equipped with outside ladders 
on the ends and sides thereof, applies only to ears owned by the defendant 
comi>any and not to those of a railway company operating in the United 
States, that were received by the defendant in interchange of traffic under 
s. 317 of the Act.

Stone v. Can. Pac. Ry. Co. (Ont.), 14 Can. Ry. Cas. 61, 4 D.L.R. 78V.
[ Reversed in 13 D.L.R. 03, 47 Can. S.C.R. 634.J

Equipment of foreign freight carr.
Notwithstanding that s. 261 (1) of the Railway Act. 1!M)6. requires every 

railway company to provide car» with couplers coupling by impact, that



can I*- uncoupled x\ it limit the necessity of men going lictxx'ccn the end* »f 
ears. the fact that a ear, xxliieli in the interchange of trallie. under h. 317 
of tlie Act xxa* revived from and xvas owned by a railxvay company ojier- 
uting in the Vnited States, had an operating lever on its coupling device 
which wan shorter than those on cars oxvned by the defendant, is mit •i 
defect so as to render the defendant liable for injuries sustained by a 
brakesman while attempting to couple it, since cars with short levers were 
constantly lieing received and passed in the ordinary course of inspectin'*. 

Stone v. Can. l*av. Ry. Co. (Ont.), 14 Can. Ry. Cas. <11, 4 U.L.R. 78». 
[Reversed in 13 D.L.R. 03, 47 Can. S.C.R. <134.|

KcjVICMKXT OK FOlIKKiN CAKH—Cot'I'I.KRH—SlIORT I.KVKICS.

For a railxvay company to haul a Ikix freight ear oxvned by a foreign 
company, which xvas equipped with a coupling lever so short that it could 
not Ik* operated without going lietxveon the ends of the ears, is a violation 
of s. ‘2114 (1) of the Railxvay Act.. 11HHI, reipiiring all freight cars to he 
cipiipped with couplers that can be uncoupled without the necessity of 
men going between the ends of the cars. (Stone v. Can. Vac. Ry. Co., 4 
D.L.R. 78». 14 Can. Ry. Cas. 01. 20 O.L.R. 121, reversed.]

Stone v. Can. Vac. Ry. Co., 47 Can. S.C.R. 034. 13 R.L.R. »3.

I'.XfltXKOO OX CARS OK AXOTIIK.R RAILWAY.

The Board may order discontinued an embargo placed by a railway 
against receiving, for interswitching delivery, upon private sidings of 
their line, the loaded ears of another railway from stations on such other 
railway, if taken merely as a means whereby <o recover cars of the rail 
way placing such embargo located along the line of the railway from which 
the shipments originated, where there were at the points of shipments no 
cars la-longing to the railxvay seeking to enforce such embargo available for 
the use of the shippers affected thereby.

Man-hand Sand Co. v. Can. Pac. Ry. Co.. 14 Can. Ry. Cas. 224.

Box AND OBK CAHH—AlIKORmON OK MOIRTl'RR.

Box cars are suitable—in many cases necessary—for ore traffic, ami 
must lie supplied where required, since the extra xveight in open dump cars 
used for carrying ore. caused by absorption of moisture in wet weather or 
xxinter time, would make the toll prohibitive. The duty of a railway in 
furnishing adequate facilities for trallie includes supplying care for busi­
ness originating on its lines in Canada, independently of whether or not 
Isix cars are received from the United States xvaiting to In- unloaded and 
returned, and it is neither necessary nor desirable to hold any particular 
tars exclusively for Canadian trallie.

Iron Mountain, etc. v. firent Northern Ry. Co., 15 Can. Ry. Cas. 311.
Station aokxt—At tiiokity—Kno\vi.kin;k ok hi'Kciai. vvki'osk Biikacii 

ok Contract.

Where a special horse car was ordered from a railway station agent for 
the purpose made knoxvn to the agent of carrying horses to he exhibited at 
a winter fair and the agent had previously supplied cars upon similar or­
der*. His action in this instance having been ratitied by his superiors, 
there living no notice to the plaintiff of any limitation of the agent’s au­
thority, the eompany is lanind by the agent’s action in accepting the order 
for the ear and is liable in damage* for failure to supply it. The plaintiff 
xvas justified on discovering the lack of efficient action in supplying the car 
to treat it as a breach of contract sullivieiit tv relieve him from bringing the
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horses forward for shipment and is entitled to damages for (1) entry fees 
paid to enter the horses for exhibition, (2) extra labour in fitting horse» 
for exhibition, (3) extra blaeksinitliing, (4) extra feed, grain and hay, (.‘h 
Iosh of profits in selling horses after exhibition, (d) extra expense* of 
earrying the horses until the following spring (1st May), but not for pros­
pective prizes which might have been won at the Fair or for loss of adver­
tising through not being shewn thereat.

Mancell v. Michigan Central lîy. Co., Ilf Can. Ky. ('as. 24b.

Facilities—Crain cars—Congestion—Switching.
It is in the public interest that there should be no congestion of the 

railway facilities at elevator terminals. Accordingly, an application for 
switching ears of grain to private elevators at Fort William after the 
cars had lieen placed for unloading at other elevators was refused. Under 
the provisions of s. K of the Hulk Crain Hill of Lading, delivery may In 
made at any of the elevators at Fort Arthur, Fort William or West Fort, 
without waiting 48 hours after written notice of arrival has been sent or 
given.

Ostrander v. Can. l‘ac„ Can. Northern and Craml Trunk Vacille Ity. Co»-. 
Ill Can. ltv. Cas. 251.

OlH.lGATIOX TO 8VITI.Y CARS.
The obligation of a carrier under s. 317 of the Railway Act. 1000, is In 

supply ears according to their respective powers. Where a carrier i- 
called upon to supply a ear which is not carried on its equipment register, 
it is within its powers to supply a car on its equipment register which i~ 
nearest available to the length asked for. When foreign ears of larger sizes 
than are carried on their equipment register are available, carriers max 
furnish such cars, but the Hoard has no jurisdiction to coni|»el curriers to 
supply a larger cur of foreign equipment.

llunting-Merritt Lumber Co. v. Can. Vac. ami Hritish Columbia Klee. lîy. 
Cos., 20 Can. Ity. Cas. 181.

Tolls—Car service riles—Obligations.
The obligations of carriers under contracts of carriage cease when notice 

of the arrival of the ear has been given or it has been placed for unloading 
and the free time allowed under the car service rules has elapsed. The ear 
service tolls are independent of the toll applying on the shipment and tin- 
ear is liable to the car service tolls in force at the time of its arrival at <!••> 
t ination.

Security Trallic Hureau v. Canadian Freight Assn., 20 Can. Ry. C'a». I mi

Si m.v—Crain—Congestion—Public interest.
The Hoard having satisfied itself that a very large quantity of grain (e- 

timated at 110 per cent of the year's crop) remaining in the Goose Ijflke Do 
trict at the end of February, lOlti. awaiting transportation, was in danger 
of deterioration and loss, and that the Canadian Northern Ry. Co. was un­
able to move the crop quickly enough to serve the public interest, made an 
order under (1 & 7 Geo. V. c. 2 s 317 1a) amending the Railway Aeli­
ta) Requiring the Canadian Northern Ry. Co. to supply at once 1,200 car# 
and 30 engines to lie used solely in that district in carrying grain to the 
terminal elevator at Saskatoon and to the transfer track ot the Grand Trunk 
Pacific Ry. Co. there. (I>) Requiring the Grand Trunk Pacific Co. (which 
had cars idle) to use all available rolling stock in carrying grain from the 
Saskatoon elevator to eastern points and to supply the Canadian Northern 
with one empty box car for each car of grain received at the transfer track, 
(c) Directing the railway companies to fix proportionals of the through
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rate (while was not to be increased) in such manner as to give the Ca­
nadian Northern a larger share than it would receive on a mileage basis as 
its proportion of the through rate, 

lie Goose Lake District drain, 21 Can. Ry. Cas. 38.

Loading capacity—Wkiuiit- Minimum.
A reduction in the general minimum weight will not be made liecausc in 

a particular instance it is slightly in execs* of the average loading capacity 
of the car.

Hay and Still Mfg. Cos. v. Grand Trunk and Canadian Pacific Ry. Cos., 
21 Can. Ry. Cas. 43.

.1VKISDICTIOX—Pi.acini: cars Favii.itiks.
The Board has no jurisdiction to order a carrier to place cars for re­

ceipt of tratlie at point* on it* railway other than the point of starting, 
points of junction with other railways, ami established stopping plaees. 

Hammerer v. Can. Pae. Ry. Co., 21 Can. Ry. Cas. 74.

Diversion—Tolls—Smiuc hiding Terminals—G.L. Traffic.
The holding of C.L. tratlie until directions are given to plaee upon a spe­

cific siding would involve great confusion, delay and loss, and would be 
impracticable owing to the large amount of space required for sufficient 
yardage at important terminal points. A toll of $3 was approved for di­
version of ears at large terminals.

Montreal Board of Trade v. Can. Pae. Ry. Co., 22 Can. Ry. Cas. 235.

Car SERVICE—Ex PRESS TRAFFIC—U N REM U X KKAT1VK FARMINGS.
Where after a thorough test of the extra car service ordered by the 

Board, the earnings on the express tratlie from the points in question are 
un remunerative. Iieing less than the operating costs, the Board directed that 
the service be diseontinued.

Jordan Co-Operative Co. et al. v. Canadian Express Co., 23 Can. Ry. Cas. 
65.

Transportation facilities—Competing links—Shortage—Equipment.
Shippers bunted on one line of railway are not entitled to as good trans­

portation facilities as if located on two or more competing lines. In times 
of ear shortage it is the duty of a carrier to retain its equipment so as to 
serve shippers on its own line. [Can. Pae. Ry. Co. v. Nelson & Fort Shep­
pard Ry. Co., 11 Can. Ry. Cas. 400, followed.]

Re Coal Transportation Facilities, 22 Can. Ry. Cas. 33S.

Originating lines—Long hauls—Per iiikm tolls—Prompt return— 
Junction point.

The Board laid down the following rules for the movement of coal, not 
only to points on the originating line hut also to points on other lines: (a i 
Cars must he supplied for this purpose as well as for delivery at points on 
the originating line to the full extent ears are available; (b) where the 
originating or reeeiving line enjoys the long haul it must supply the ears;
(<*) where the line that ought to supply the cars is unable to do so, then the 
other line although not enjoying the. long haul should supply the ears and 
lie paid hv the defaulting line u per diem toll of $1.25 instead of 45 cts. 
from the time the ear leaves until it is returned to the owning line, but no 
existing freight toll may be Increased to cover the additional per diem toll; 
(d) it is the duty of the receiving line to return the ears promptly to the 
owning line, either at the junction point where the car wae received or, in
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«•il sv rvturn loads van la» old aim'd, to aiiotlivr junction point on tin* line of 
the return movement.

lie Coal Transportation Facilities. 22 Can. Ry. ( as. 388.

FMKRUENCY—foM. SHORTAUK—I \S| EKMÏKXT EQUIPMENT- ALTERATION Of 
l ARM.

To provide for an emergency «lue to shortage of «tpii paient and scarcity ol 
coal, railway companies without siitlicient etpiipment were ordered to make 
leutliwith the necessary changes in liât or Iivc sto«'k ears to enable them to 
carry coal.

lie Coal Transportation Facilities, 22 t an. lis. Cas. TIN.

Mll.VIAL EQUIPMENT I’OTATOKS— ( M'ERATI XO CONDITIONS A XI» EFFICIENCY.

The fitting of cars used for shipping pidntoes with special cepiipmcnl, 
such as air spaces in the si«les and hot toms, to prevent damage by freezing, 
is a matter concerned with operating conditions and efliciency, and the 
Hoard is not justili«‘«l in making an i-x peri mental order rc«|uiring carriers 
to so e<|uip cars, there living no assurance that an improvement will lie 
effected.

Potato Shippers v. Can. l*ae. liy. Co.. 24 Can. Ry. Cas. 40.

SlNtiLK DECK—Mix I MIT M—C.L.—Weight.
The Hoard decline«l to approve a reduction in the minimum C.L. weight 

on sheep from 10.000 lbs. to 12,000 lbs. in single «leek «-ar*.
South Alberta Wo«d Growers’ Assn. v. Can. Pac. Ry. t o., 24 Can. Ry

Limed and racked uox cars—Refrigerator—Niiort«;age Heaters si e
I'Ll ED II Y SII ll'I'ERS No REMIXEKAl HIM — FREE RKTVRN.

Where the shortage of refrigerator cars Inis been relieve»! by supplying 
lined and racked box cars, but tbe carrier lias b«»eu unable to secure a sin 
ficient number of heaters for them, such heaters ought to la- supplied as far 
as possible at the t«dls provided by the ta rill's, but in cases where heaters 
arc siipplieil by the » rs. the carrier is entitled to no remuneration, 
and should also return the shippers’ heaters from destination to point ot 
origin fm* of cost. During the shortage «if 1917-18 caused by the Furo 
pean War. the Hoard declined to direct carriers to supply men to sec that 
heaters in cars were prop«-rly hiok«'d after, when under tarilf shippers’ mes 
sengers are provi«lc«l with free transportation for that purpose.

Okanagan \ alley (Irowers v. Can. Freight Assn.. 24 Can. lly. Cas. fi.'i.

Contract to fcrxisii cars.

Where the railway company makes a continuing offer and in effect says 
“order our cars ami we will supply tlu-ni at a certain rate of freight" ,i 
complete contract is established lietween a railway company and a shipper 
the moment the shipper gives the order in «'onsei]uence.

Starratt v. Dominion Atlantic Ry. Co., 10 D.L.R. 777.

CARTAGE.
See Tolls and Tariffs (K).

CATTLE.
See Fences and Cattle Guards ; Carriage of Live Stock; Limitation of 

Liability (B).
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CATTLE GUARDS.

See Fences and Cattle Guards.

CATTLE PASS.
See Farm Crossings.

CHARTERS.
See Corporate Powers.

CHILDREN.
Injuries to children allured to railway premises, see Negligence; Bridges. 

Note 2 Cali. Ry. (’as. 250.
Injury to child passenger, see Carriers of Passengers.

CLAIMS.
A. In General.
B. Notice of Claim.
C. Assignment of Claims.

Claims against the Crown, see Government Railways.
See Limitation of Actions; Limitation of Liability.

Annotations.
Assignment of judgments, ft Can. lly. Cas. 470.
Condition requiring notice of goods being lost. 7 (’an. lly. Cas. 378.

A. In General.
KsTOI'PKI/—CONDUCT- V.M'Alll llEVEUTED ACCOUNTS.

Where a debt or obligation has been contracted through an agent, and 
the principal is induced hv the conduct of the creditor to reasonably lie- 
licvc that the agent has paid the debt or discharged the obligation, and. in 
consequence of such lielief. pays or settles or otherwise deals to his preju­
dice with the agent, the creditor is not permitted to deny as lad ween himself 
and the principal that the debt has I teen paid or the obligation discharged. 
A railway engineer who was supplied with money by a railway company to 
pay for supplies and the-hoard of his men, being credited with the amounts 
of the receipted accounts as they came in, and who had induced a linn of 
hotelkeepers who had furnished both to receipt the accounts in advance on 
llie representation that the company as part of their system required rv- 
veipts lief ore they would pay the accounts:—Held, that the company were 
justified in relying on these representations that the accounts were paid, 
and as they had altered their position—the engineer having left their em­
ployment without accounting—on the faith of them, the hotelkeepers were 
(•■‘topped from setting up to the prejudice of the company that the accounts 
were not in fact paid.

livntles v. Can. Vac. Ry. Co., 14 O.L.R. 280.

(1 AUX 1HHMBIT—MONEY DUE CONTKACTOR—BUILDING CONTRACT.

Moneys earned hy a contractor under contracts for the erection of 
buildings, and payable by instalments as the work progresses on certificates 
of the engineer employed hy the proprietor, should lie deemed to be “accruing 
due,” and, therefore, attachable by a garnishing order at the suit of a cred-
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itor, (a) in the case of a completed contract, at the date of completion, (It) 
ill the case of a contract abandoned by the contractor lieforc completion and 
*iiliMH|iiently completed by the proprietor, at the date of the abandonment ; 
provided that, in both cases, the engineer has siihscipiciitly given his car 
Iitlcates shewing that the amounts were le to the contractor, and the
garnishee has paid t lie moneys into Court, unless it has lieen proved allirma 
lively that the cert ideate of the engineer was to be a condition precedent to 
the moneys becoming payable.

Empire Sash & Door Co. v. Mcdreevy, S D.L.R. 27, 22 Man. L.R. U7ll.

ItAIT.WAY CONSIHl ( TION CONTRACT SET-OFF PERSONAL IXJVRY OF KM 
PLOYEK.

riaihtilîs brought action to recover $.ï.d.M. balance alleged to Ik* due on 
a contract to build a railway for defendants. Defendants pleaded that under 
the agreement it was the duty of plaint ill's to dll the narrow places lietween 
the rails at frogs, guard rails and switches with standard wooden blocks, 
and that, by reason of plaintiffs* failing to do, one Clarke, an employee of 
the C.P.R. Co. to which the road had been leased by defendants, had his 
foot caught in a frog and was run over and killed, and the defendants had 
to pay his legal representatives $.*>,200. Defendants paid into Court $401 a* 
a balance due plaintiffs on their contract. At trial. Itoyd, C., held, that 
the action should Is- dismissed with costs, the money in Court to lie paid 
out to plaintiffs unless it was sought to impound it to answer costs. The 
Court of Appeal reversed that judgment on the ground that there was no 
liability upon plaintiffs to the C.P.U. Co. for injury done to that coin 
puny's servant. Judgment entered for amount of plaintiff's claim with

MacDonald v. Walker A Lucknow liy. Co., 1 O.W.X. 067. 16 O.W.lt

Supply of coons for iiaii.way coxm trivtion—Action ton prick—Phi 
MATURITY— DkFF.XMP. OF HIRETIF*.

Allen v. Grand Valley By. Co., 12 D.L.R. 815.

B. Notice of Claim.
Claim for money parcfj Formal notice.

Where an express company gave a receipt for money to be forwarded 
with the condition indorsed that the company should not lie liable for im> 
claim in respect of the package useless within sixty days of loss or daniap 
a claim should be made by written statement with a copy of the contratr 
annexed : Held, that the consignor was obliged to comply strictly with 
these terms as a condition precedent to recovery against the express com 
puny for failure to deliver the parcel to the consignee. |Richardson \ 
Canada West Farmers' Ins. Co., Hi I .C.C.P. 1.10, distinguished; 10 Man. 
L.R. fiOfi, reversed |.

Northern Pae. F.xpress Co. v. Martin et al., 20 Can. S.C.R. 135.

Notice of claim a—Limitation of timf.

A condition of a contract for carriage of goods by railway provided that 
no claim for damages to, loss of, or detention of goods should lie allowed 
unless notice in writing, with particulars, was given to the station agent 
at or nearest to the place of delivery w ithin thirty six hours after delivery 
of the goods in respect to which the claim w as made : Held, |sir Str«m^. 
J., that a plea setting up noncoin pi lance with this condition having hi-n

5
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.h-murred to, and the plaintiff not having appcaleil against a judgmviil 
overruling the demurrer, the question as to the sutlicieucy in law ol the 
ilefenve was res judicata:—Held, also, per Strung, .1., (ixxxnne, .1,, eontra, 
that part of the vonsignment having la-en lost siieh notiee slmuld have lieeii 
given in respect to the same within thirty mix hours after the delivery m 
the goods which arrived aafely. Quaere.— In the present slate of the law 
is a release to. or satisfaetion from one of several joint tortfeasors, a liar 
loan aetion against the others? If» A.II. (Ont.) H. 12 U.ll. lO.'l, reversed, 

(irand Trunk Hy. Vo. v. MvMillan, hi Van. S.V.1L .Yl.'l.
| Leave to ap|»cal refused hy Privy Vounvil, May 17th. iKStl. |
| Discussed ill Hichardson v. Van. I’ae. liv. Vo., IttO.lL .‘Still ; referred to in 

liste V. Van. Vac. I!y. Vo., 14 O.IL U*25; Vohhan v. Van. I'ae. Hy. Vo., *23 A.It. 
iOut.) 115; Kerris v. Van. Northern Ity. Vo., l.*> Man. L.IL 144; Me 
Keiizie v. Van. I'ae. Ity. Vo., 4.'l N.S.It. 4tUt; Itoliertson v. (irand Trunk 
Ity. Vo.. 21 A.It. (<hit. i ‘204. *24 O.lt. 7.»; Tolmie v. Miehigan Ventral Ity. Vo.. 
Ill O.L.IL 20; followed in laskshin v. Van. Northern Ity. t o., 24 Van. Ity 
Va*, iitti. 47 D.Llt. 610.

I'HKNKXTATIOX IN WHITING.
Where a condition of a contract for carriage of good* is that a claim for 

lus* or damage should la* presented to the defendant* in writing "at thV 
ollice," presentation at the head olliee of the defendant* satisfies this re 
i|uircincnt. Judgment of t lute, J„ allirined.

James Vo. v. Dominion I'.xpress Vo., 0 Van. Hy. Va*. tttMl, I.T O.L.IL 211. 
(Approved in Dominion I a press Vo. v. Kutciils-rg. is Quotas- K It. 5,'L |

Damage: to gihiiih Comiitiox KnvriRixv. Norm or claim.
A «-ondition in a shipping hill providing that there should la* no claim for 

damages to goods shipped over a railway unless notice in writing and the 
particular* of the claim are given within thirty-six hours after delivery, it 
it ha* la-en approved hy order or regulation of the Itoard. under *. 27.*» m 
the llailway Act. ItHl.T, is binding upon the ship|ter, even if negligence on 
the part of the railway company i* proved, not withstanding the language m 
will»*. 3 of s. 214 of the Act. enacting that "subject to the Act" the coinpanx 
»hall not In* relieved from an action by any notice, condition or declaration, 
if the damage arise* from any negligence or omission of the company or of 
it* servants, a* both sections of the Act must la* read together. j<!rand 
Trunk Hy. Vo. \. McMillan (18HII), Id Van. 8.C.K. .*»4.'l. ami Mason x. 
«irand Trunk Hy. Vo. (IH7.'l), .'17 U.V.H. Hid, followed.]

Hayward v. Van. Northern Hy. Vo., t! Van. Hy. Vas. 111. Id Man. L.K. KiK. 
(Questioned in Sheppard x. Van. I'ae. Hy. Vo., Id O.L.IL 2.*»d; referred to 

in Sutherland x. «irand Trunk Hy. Vo., 1H O.L.IL IJtl; Wilkinson v. Van 
I'.xpress Vo., 14 Van. Hy. Vas. 207, 7 D.1..IL 450.1

Loss OK hoXKH HllllTKO XkcKMMITY emu NOTICK OK U)HH.
One of the condition* of a railway waybill was that there shall Ik* "no 

< hum for damage for lo*w of or detention of, or injury or damage to, any 
good* for xvliieh the company i* accountable, unless and until notice in 
writing and the particular* of the claim of said loss, damage, or detention, 
are gixen to the station freight agent at or nearest to the place of deliver) 
within thirty six hours after the goods in respect «if which said claim is 
made, or such portnm of them as are not lost are delivered." Two laixe* of 
blankets shippe«l by the plaintiff were reshippeil by the railway to the 
original place of shipment, and an advice note of their arrival sent to the 
plaintiff, which stated that there was "one box short":—Held, that under 
the terms of the condition the box could not lie said to Iw "lust," and notice
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in writing by the plaintiff" to the defendants, within the thirty-nix hours of 
the receipt of the advice note of the loss of the box, was not essential to 
entitle the plaintilT to recover its value.

Sheppard v. Van. I‘ae. Ry. Co., 7 Van. Ily. Vas. .‘174, 10 O.L.R. 2511.
I Referred to in Sutherland v. (Iraml Trunk Ily. Vo.. 18 O.L.R. 131).]

I.VIl'KY TO L1VK STOCK—XoTIl'F OF—ll.XMHNION TO 111 VF.

By s. 284 (7) of the Railway Act. 11*00: “Every person aggrieved by any 
neglect or refusal of the eompany to comply with the rr<|iiircmcnts of thi*» 
section shall, subject to this Act. have an action therefor against the com- 
puny, from which action the company shall not In* relieved by any notice, 
condition or declaration, if the damage arises front any negligence or omis 
sion of the company or its servants,” By a. .‘140: “.No contract, con 
dition, by-law, regulation, declaration or notice made or given by the com­
pany, impairing, restricting or limiting its liability in respect of the 
carriage of any trallie, shall, except as hereinafter provided, relieve the com­
pany from such liability, unless such class of contract, condition, by-law, 
regulation, declaration or notice shall have lieen first authorized or ap­
proved by order or regulation of the Board. (2) The Board may, in any 
case, or by regulation, determine the extent to which the liability of the 
company may la» so impaired." The defendants received from the plaint ill" a 
mare, with other animals, to Ik* carried from a station on their railway in 
Ontario to a point in British Columbia, under a special contract, approved 
of by the Board, and which the plaint ill" signed. Under this contract the 
animals were carried at a lower rate than the company were entitled to 
charge. The contract contained a provision that the defendants should in 
no case be responsible for any amount exceeding $1**0 for the loss of anv 
one horse, or a proportionate sum in any one case for injuries to same, 
and that any loss or damage should be computed and paid for on such basis 
There was a further provision relieving the company from liability, “unless 
a written notice, with the full particulars of the loss or «lamage and of the 
« bum to lie made in respect thereof, is delivered to the station agent at the 
said point of delivery within 24 hours after tin* said property, or some part 
of it, has lieen delivered.*’ During the carriage on the railway, the mare 
was, through the defendants' negligence, seriously injured. Before the con 
signment arrived at its destination the plaint ill", timling that the mare was 
permanently injured, by the permission of the railway superintendent 
there, removed the mare from the car at an intermediate station and sold 
her at a loss, the remainder of the shipment being carried on to the place 
of delivery. No notice of the loss was given there to the company’s otlicin I 
within tlu- 24 hours:—Held, that notwithstanding the loss was sustained 
through the defendants' negligence, the special contract was binding on 
the plaintitr, so that in no event could lie recover more than the proportion 
ate part of *100; but that the omission to give the required notice relieved 
the company from all liability. | Robertson v. (iraml Trunk Ily. Co. ( 181*01. 
24 Can. N.C.R. Oil, followed ; St. Mary’s Creamery Co. v. (iraml Trunk Ily. 
Co. (11*041, 8 O.L.R. 1, distinguished.j Judgment of the County Court oi 
Urey aflirmed.

Mercer v. Can. Vac. Rv. Co., 8 Can. Ry. Cas. 372, 17 O.L.R. 585.
(Commented on in Newman v. (iraml Trunk Ry. Co., 20 O.L.R. 283; dis­

tinguished in Tolmie v. Michigan Central Ry. Co.. 11) O.L.R. 20. 1* Can. Ry 
Cas. 336: referred to in Sutherland v. («rand Trunk Ry. Co., 18 O.L.R. 
130; Wilkinson v. Can. Express Co., 14 Can. Ry. Cas. 267, 7 U.L.lt. 450.]
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< I.MM Hilt 1-0X8—'TlMI XKtT.SMlTY OK WltlTIMI l,H AMIIY “Moith Oil

A hill of of tin* defendant», covering wheat shipped. provided that
il» surrender should l.e required hvforv deliver) of the wheat, ami that 
• la ini* for loss or damage mu»t In- made in writing to the defendants' agent 
at |ioint of delivery |ironi|itly after arrival of the wheat. and if delayed for 
more than thirty days after mivIi delivery, or after due time for delivery, 
tin defendants should not he liable in any event : Held, that the failure 
tu make aueh elaim in writing within the time «perilled did not relieve the 
détendants from liability resulting from breaeli, not of their emitraet of 
.ill'reightmeiil.' but of their eontraet to deliver the wheat to the holder of 
the bill of lading and to no one else. Where, therefore, the defendants had 
delivered the wheat without obtaining surrender of the bill of lading: — 
Ibid, that the defendants were liable to the emtsignor to the value of the 
mmilier of hindiels of wheat expressed in the bill of lading to have been re- 
reived by them, but not for any more, although more had lieen actually 
i»hi and the words “more or less" in the bill of lading did not, in the 
vin umstalives, a (feet the matter. | Mener v. Van. I*ne. Ity. Co. ( 1008), 17 
U.1..II. Ô8.Ï. S t an. Ity. Vas. 072, distinguished.)

Toliuie v. Michigan (entrai Ity. Vo., 0 Van. Ity. Vas. 336, ltt 0.L.1I.
86.

Vl.AlM FOR UKTKXHOX K.VII.I UK TO UIVK NOTH K M IMPRINT—“(>*"—'*Ark."

Although the defendants were found guilty of negligence in unreason 
ably detaining and within a reasonable time to deliver a carload
of beans shi|»|H»d by the plaint ill', an action to recover damages for that neg­
ligence was dismissed because the pluintill' had failed to give notice in 
writing and particulars of his claim for detention, to the station freight 
agent at or nearest to the place of delivery, within thirty-six hours after 
the goods were delivered. The condition printed on the back of the shipping 
bill requiring such notice was one approved by the Hoard, and read : 
"There shall la* no elaim for . . . detention of any goods . . . un 
less notice in writing and the particulars of the claim . . . are given
. . . thirty-six hours after the goods ... or such portions of
them as are not lost or delivered": — Held, that “or" should Is* read “are. " 
lor which it was obviously a misprint, and the condition so effective.

Newman v. < ira ml Trunk Ity. ( o., 10 Cun. Ity. Vas. 248. 20 O.L.R. 883.

( I AIM FOR IIKTKX I IOX KaII.I'RF. TO filVK NOTICK—CONDITION MlM'RIXT
"Or” "Ark."

In an action for damages for breach of a contract for the carriage of 
goods, held, ullirming the judgment of Teel/.el. .1.. 20 O.L.Il. 28.'». that the 
word “are" should lie substituted for “or” in the condition on the buck of 
the shipping bill — in the form approved by the Hoard and. the contract 
being thereby rendered intelligible, and the plaint ill', not having complied 
with the requirements of the condition, that the defendants were relieved 
from.the consequences of the negligence found against them.

Newman v. (iratid Trunk Ky. Vo., 10 Cun. Ity. Vas. 2ô4, 21 O.L.K. 72.

C. Assignment of Claims.
l'KRSOXAI. IXJVRIKN—ASHltiXMKNT OF Cl.AIM FOR—ASSIGN ABILITY OP.

The plaintiff brought un action for damages for personal injuries sus 
taimil by his living run down by a ear of the defendants, and for the killing

9
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of his master's horse which he was riding at the time, and in respect to 
which he claimed under assignment from his master:—Held, that the ac­
tion was properly dismissed as to the latter claim upon the ground that 
it was not an u**ignahle chose in action.

McCormack v. Toronto Ry. Co., 0 Can. Ry. Cas. 474, 13 O.L.R. 0511.
| Referml to in Real v. Michigan Central Ry. Co.. Hi O.L.K. 502; Moritz 

v. Can. Wood Specialty Co., 17 O.L.R. 53; Metiregor v. Campls-ll, It) Man. 
L.R. 44. til; Vow ley v. Mickleborough, 21 O.L.R. 55(1. |
SVItCOXTRACTUK—INSTALMENTS ACC* VI.NO OX OKItilXAL CONTRACT—A*. 

HlClX ABILITY.
An agreement whereby a contractor for work subcontracts with another 

to do the same work at the same price as he is to receive ami agrees to pay 
the second contractor ill the same instalments as are stipulated for in Un­
original contract with the property owner, does not constitute an assign 
ment to the person who |>crfornia the work of the moneys to accrue under 
the original contract made by the property owner, and such transaction it 
not an equitable assignment of a chose in action.

Fraser v. C.V.R. Co., 1 D.UR. 078, 22 Man. L.R. 68.
I Reversed in Fraser v. Imperial Rank, 10 D.L.R. 232, 47 Can. S.C.K. 313-1

Assignment ok FVTVKK 0H08* IX ACTION.
An assignment of a future chose in action by way of a construction con­

tract for a numlM-r of railway stations operates in equity as an agreement 
binding the conscience of the assignor ami so binding the property from 
the moment when the contract becomes capable of being performed, on the 
principle that equity considers as done that which ought to lie done ami 
that the agreement imports in equity a trust. [Tailby v. Official Receiver. 
13 A.C. 623; Fraser v. Imperial Rank, sub nom. Fraser v. Can. Pae. Ry. 
Co., 1 D.L.R. 1178. 22 Man. L.R. 68. reversed.]

Fraser v. Imperial Rank, 10 D.L.R. 232, 47 Can. 8.C.R. 313.

CLEARANCE.
See Bridges.

3I HiHDirilOX—Domixion railway.

The Hoard has jurisdiction over all clearances on Dominion railways, 
whether operated by steam or electricity. Under special circumstances 
a clearance, in the vase of poles already erected of 7 feet 3 inches, was 
approved, upon the company undertaking to keep its employees olf the 
side of the cars on that side of the track on which the poles are erected, 
the clearance for unerected poles to la» 7 feet il inches.

Hydro Klcctric Power Commission v. London & Port Stanley Ry. Co., 17 
Can. Ry. Cas. 320.

COLLISIONS.
See Street Railways; Negligence; Crossing Injuries; Employees.

COMBUSTIBLE MATERIAL.
See Weeds; Fires.

COMPANY.
See Bonds; Corporate Powers; Shares,
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COMPENSATION.
See Damages; Expropriation.

COMPOSITION WITH CREDITORS.
See Scheme of Arrangement.

CONDUCTORS.
Conductors’ duties towards passenger», see ( urrier» of Passengers ; Street 

Railways.
Negligence of operation of railway causing death of conductor, see Em­

ployees.

CONFLICT OF LAWS.
EMPLOYMENT CONTRACTS—1n.II lilKS TO EMPLOYEE*.

The civil liability, in a matter of delict or quasi delict, is subject to the 
rule lex loci régit actum. Therefore, workmen engaged in Quetiec to work 
in Quebec and Ontario, who are injured through the act or fault of their 
employers in Ontario, have only the remedy given by the laws of that 
province. When the evidence shews that the foreign law does not recog­
nize the right to the proceedings taken by the . and upon which
a verdict was found in his favour, hi* action should lie dismissed non 
obstante veredicto, a new trial being useless. |.’ts Que. S.C. .'J1M. reversed.] 

(iraml Trunk Ry. Co. v. Maclean, til Que. K.ll. 269.

I .oat) Camhiki.i/m Act—Action iiy katiiku am» moth in nut son’s death.
The father and mother can in their personal names sue a railway com­

pany for damages for their son's death occasioned in Manitoba if the 
defendant company have accepted the jurisdiction of the Quebec t ourt and 
have an office in the Province of Qucliec.

Boon v. Can. Northern lty. Co., 7 Que. P.R. 239.

Ulx loci—Cache of action in another province.
In an action for damages caused by an accident in another province the 

defendant who pleads that according to the law of such province he is 
not liable, is not obliged to set out ill his plea the law relied on but it 
su dices that he states the fact.

Norusz.uk v. Can. Pae. Ry. Co., 9 Que. P.R. 274.

Employer and employee—1n.hry in cocrsk of employment.

Liability for tort is governed by the lex loci actus, and. in an action 
bv an employee against bis employer arising out of a personal injury, is 
not affected by the laxv of the place where the contract of lease and hire 
of work was made. Hence when a railway company running trains in 
both the provinces of Ontario and Quebec hired one of its servants in 
Qucliec, and he was injured through the fault of the company in Ontario, 
his claim foi compensation is governed by the law of the latter province. 
| Dupont v. Qucliec Steamship Co., 11 Que. S.C. 188; Lee v. Logan, 31 Que. 
S.C. 469 and 39 Can, S.C.It. 311; Alhouze v. Temiskaming Navigation Co., 
•18 Que. S.C. 279, referred to.]

Murleau v. (Irand Trunk Ry. Co.. 12 Can. Ry. Cas. 149, 38 Que. S.C. 
394.

I Reversed in part 21 Que. K.B. 269, 14 Can. Ry. Cas. 284. J

A4A
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INABILITY OK MAMKK —l.NJl BY IN C'OIKSK OK EMPLOYMENT.

(li Conimoii law liability, in ihm'h involving delict or quasi delivt, is 
governed by the lex lovi régit actum, lienee workmen liiml in Quebec to 
lie employed in Queliec and Ontario, wlm are injured by the |Hj*itive act 
or by the fault of their employers in tin- latter province, have no remedy 
except under the provision* of it* law*. (2) When the evidence shew* 
that the foreign law doe* not admit of the remedy relied upon by the 
plaint ill', ami upon wliieli a verdict ha* been given in his favour by tile 
jury, he must lie nonsuited, non obstante veredicto, a new trial being in 
effective. (Marleau v. Orand Trunk Ry. t o.. 38 Que. fl.C. 894, 12 Can. 
Ity. Ca*. 149, rever*e<l in part.J

Orand Trunk Ity. t o. v. Marleau, 14 Can. Ity. Ca*. 2H4, 21 Que. K.lb 
209.

DKPKXUAXTM— PERRON Kill.El) IX ONTARIO—RltlllToK Al'TlOX IN QUEBEC 
Action barred in Ontario.

An action will lie in Queliec by the de|iendant* of a person killed in 
Ontario, in Ontario no action would lit* mile** the deceased
would have had a right of action had be survived; however, where he bad 
barred such action by the contract lie had signed : in Queliec. the right of 
action i* not subject to such condition, but the wrongful act must lie of 
a cla** actionable in Ontario, [Parent v. Can. Ibic. Itv. Co., 49 Que. S.C. 
.‘119. a dinned, j

Can. Vac. Ity. Co. v. Parent, 19 Can. Ry. Cas. 1. 61 Can. S.C.It. 2.'14. 21 
D L.lt. 981.

Actions ex iiki.h to—Plack ok accident in anotiikr province.
A legal obligation ex delicto, where the res gestæ giving rise to the obli 

gat ion have occurred outside the territorial jurisdiction of a province, max 
In* enforced in the Courts of that, province, if a like obligation xvoulil have 
arisen, bail the accident occurred within that jurisdiction; and a right of 
action by common law, accruing in Ontario, where the accident occurred, 
is enforceable in the Province of Manitoba where a similar right of action 
would have arisen. (Phillips v. Kyre, L.11. 9 Q.B., referred to.]

Lewis v. (Irand Trunk Paeilie l!v. Co., 29 Can. Ry. Cas. 318, 62 Can. 
S.C.R. 227, 29 D.L.R. 987.

CONNECTING LINES.
A* affecting liability for negligence, see Negligence.
As affecting limitations of liability, see Limitation of Liability; Ticket* 

and Fares; Claims.
See Carriers of (ioods; Carriage of Live Stock; Tolls and Tariffs.

CONSTITUTIONAL LAW.
A. Powers of Dominion.
B. Provincial Powers.
C. Territorial Powers.

See Appeals.
Annotations.

Railways a* works for general advantage of Canada. 2 Can. Ry. Cas. ‘296. 
Works for the general advantage of C anada a* affected by provincial 

statute. 3 Can. Ry. Cas. 142.
Provincial legislation affecting awards, interest, costs, and tiling plans 

under expropriation of railway. 3 Can. Ry. Ca*. 129.

36
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Government regulation of railway companies respecting agreement a ex­
empting employer* from liability for negligence, 5 Can. Ky. Can. 15.

Dominion railway company taking land* of provincial railway company. 
18 Can. Ky. ( an. 144.

Work lor general advantage of Canada, and provincial jurisdiction, lî* 
t an. Ky. Can. 179, 20 Can. Ky. Can. 128.

A. Powers of Dominion.
Legislative powers ok Dominion Pari.iami- xt— Provini iai. laws hki at-

I NO TO PROPERTY ANI) MVIL RIGHT».
The legislation of the Parliament of Canada on matters exclusively 

within it* legislative power* i* of paramount authority and i* not subject 
to restrictions and formalities imposed h\ the law relating to proper!) 
and civil rights in the provinces.

Veil leu x v. Atlantic & Lake Superior Ky. Co., 12 Can. Ky. Cas. 91, 39 
Que. S.C. 127.
Provincial regulation of ditcher—Railway work».

Ky the true construction of the B.N..V Act, s. 91, subs. 29 and s. 92. 
!.iih*. 19. the Dominion Parliament has exclusive right to prcaerilie régula 
tien* for the construetion. repair, and alteration of the appellant"* rail 
way ; and the provincial legislature has no power to regulate the structure 
of a ditch forming part of its ri zed work*, lint the provisions of 
the Municipal Code of Ducliec. which preserila* the cleaning of the ditch 
and the removal of an obstruction which has caused inundation on neigh 
Imuring land, are intra vires of the provincial legislature.

Can. Pae. Ky. Co. v. Notre Dame de Koiiseeours. 11899] A.C. 397.
[Applied in Can. Pae. Ky. to. v. The King, 39 Can. S.C.K. 479; Grand 

Trunk Ky. Co. v. Therrien. 30 Can. S.C.K. 49*2; considered in Atty.-Ccnl. 
v. Can. Pae. Ky. Co., Il K.C.K. 300. [1900| A.C. 210; distinguished in 
Madden v. Nelson, etc., Ky. Co., [1899) A.C. 028; followed in Crawford 
v. Tilden. 13 ll.L.K. 109; referred to in Grand Trunk Ky. Co. v. McKay. 34 
Can. S.C.K. 92; Grant v. Can. Pae. Ky. Co., 30 N.K.K. 540; relied on in lie 
Railway Act, 30 Can. S.C.K. 151.J

Rect i.ation of Railway oonktruction—Contrait»—Powers of tiie Do­
minion Parliament.

The Consolidated Railway Act, 1879, s. 19, subs. 10, enacts: “No per­
son holding any olliee, place or employment in or being concerned or inter 
rated in any contracts under or with the company, shall lie capable of lie 
ing chosen a director, or of holding the olliee of director, nor shall any 
person licing a director of the company enter into, or Ik* directly or in­
directly, for hi* own use and benefit, interested in any contract with the 
company, not relating to the purchase of land necessary for the railway, 
or lie or Ijecotne a partner of any contractor with the company.'’ It was 
admitted that the appellant wa* a director and the president of the 
Temiseouata Ky. Co., at the time lie entered into certain agreements 
with the contractors for the construction of the road, which agreements 
gave hint an interest in their contracts: Held, the provisions of the 
enact meut above cited are constitutional. The Dominion Parliament hav­
ing the right to legislate on matters concerning railways, it has also the 
power to legislate on all incidents which may lie required to carry out 
the object it had in view, provided such ln< * are essentially and 
strictly connected with the principal object, and arc primarily intended 
to assist in carrying out such principal object; and the capacity or in-

8
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capacity of directors is a matter essentially connected with the internal 
economy of a railway company.

McDonald v. Riordan, 30 Can. S.C.B. 619, 8 Que. Q.B. 553.
Foreshore of Vancouver harbour—Occupation of by C.P.B. Co. tfr 

min alb—Powers of Dominion Parliament.
The public has a right to access to the waters of Vancouver Harbour 

through certain streets, and the streets, at the time of the construction 
of the Canadian Pacific By., were public highways extending to low-water 
mark and the public right of passage over said highways existed at the 
time of the admission of British Columbia into Canada, but these public 
rights have lieen extinguished or suspended by reason of the construction 
of the said railway. The foreshore of Vancouver llarlsuir is under the 
jurisdiction of the Parliament of Canada, either as having formed part 
of the harbour at the time of the union of British Columbia with the 
Dominion, or by reason of the jurisdiction of the Dominion attaching at 
the union. The Parliament of ( amnia has jlower to appropriate provin 
• ial public lands for the purposes of a railway connecting two or more 
province*. The Act respecting the Canadian Pacific By.. 44 Viet. e. I. 
should not be construed in the same way as an ordinary Art of incorpora­
tion of any ordinary railway, hut it should Is* interpreted in a broad spirit 
and lien ring in mind the objects sought to Is* accomplished. Per Hunter 
C..F.:—The B.N'.A. Act assigns public harbours to the Dominion, not mi 
much ipia property or land as qua harbours; the jurisdiction of the Do 
minion is latent and attaches to any inlet or harlsmr so soon as it hr 
comes a public harlsiur. and is not confined to such harliours as existed 
at the time of union.

Attorney-General for British Columbia v. Can. Par. By. Co., 11 B.C.B 
289.

[Allirmed in [ 1906] A.C. 204, followed in Laehinc, Jacques Cartier, eu 
By. Co. v. Montreal Tramways, etc.. By. Cos., 18 Can. By. Cas. 133.)

Power of the Dominion to liai slate for certain provincial Crown 
property-—Provincial foreshore IIahimh r.

8. 108 of the B.N'.A. Act, empowers the Dominion Parliament to legi- 
late for any land, including foreshore, which is proved to form part of ;i 
public harbour. Ss. 01, 92, read together, empower the Dominion to di- 
pose of provincial Crown lands and therefore of a provincial foreshore 
for the purpose of the respondent railway, which is a transcontinental 
railway connecting several provinces:—Held, that s. 18 (a) of the re-pun 
dents’ incorporating Dominion Act, 44 Viet. c. 1, is not controlled by tin 
Consolidated Bailway Act. 1879. and applies to provincial as well a- 
Dominion Crown lands. Power given thereunder to appropriate the fore 
shore in question includes a power to obstruct any right of passage pre 
xionsiv existing across it. 11 W.L.R. 299, Il B.C.B. 280, affirmed.]

Attorney-Heneral for British Columbia v. Can. Pac. By. Co., [1906] 
A.< '. 204. *

(Followed in I .a chi ne, Jacques-Cartier, etc.. By. Co. v. Montreal Tram 
ways, etc.. By. Cos., 18 Can. By. Cas. 133; distinguished in Grand Trunk 
By. Co. v. Toronto, 42 Can. S.C.B. 628; referred to in Burrard Power 
Co. v. The King. 43 Can. S.C.B. 55; relied on in Montreal Street By. Co. 
v. Montreal, 43 Can. S.C.B. 240.]

Works for the general advantage of Canada—Branch links.
The Columbia & Western By. Co., was incorporated in 1806. by the 

Provincial Legislature, one of the powers given it being to build branch



CONSTITUTIONAL LAW. 14r,

lines; and on 13th June, 1808, by an Act of the Dominion Parliament it- 
object* were declared to be works for the general advantage of Canada, 
and thereafter to be subject to the legislative authority of the Dominion 
Parliament and to the provision* of the Railway Act:—Meld, on an ap 
plication for a warrant of |ioi>*cs*ion, that the company's power to ac­
quire land for branch line* after 13th .lune, 1898, must lie exercised in 
accordance with the Dominion Railway Act.

lie Columbia & Western Rv. Co. and the Railway Acts, 2 t an. Rv. Ca*. 
264, 8 B.C.R. 415.
CROWN FRANCHISES ltEUVLATlOll Ad— DOMINION COMPANIES.

The defendant company was originally incorporated in 18117 by a pro 
vincial Act, and in 18118 by a Dominion Act its object* were declared to 
lie works for the general advantage of Canada, and thereafter to la* auh 
ject to the legislative authority of the Parliament of Canada and the 
provisions of the Railway Act:—Held, by Irving, J„ setting aside an order 
allowing the provincial Attorney-tieneral to bring an action at the in­
stance of a relator under the Crown Franchises Regulation Act, that the 
said Act did not apply to the company.

Attorney-General of Rritisb Columbia v. Vancouver, Victoria & Fast 
era Ry. etc., Co., 3 Can. Ry. ( as. 137, 9 B.C.R. 338.

Work for the general advantage of Canada—Dominion rf.gii.ationh.
A railway incorporated under the laws of a provincial Legislature, whose 

undertaking is afterwards declared to Ik» a work for the general advantage 
ni Canada is subject to the exclusive control of the Parliament of Canada 
and the Railway Act applies. No provincial legislation can restore con­
trol, legislatively speaking, to the provincial Parliament.

Re Shore Line Railway, 3 (’an. Ry. Cas. 277.

Xw;licence—Agreements for exemption from liability—Power op 
Parliament to prohibit.

An Act of the Parliament of Canada providing that no railway company 
within its jurisdiction shall lie relieved from liability for damages for 
personal injury to any employee by reason of any notice, condition or 
declaration issued by the company, or by any insurance or provident usso- 
iution of railway employees ; or of rules or by-laws of the company or 

association ; or of privity of interest or relation lad ween the company 
a ml association or contribution by the company to funds of the associa­
tion; or of any benefit, compensation or indemnity to which the employee 
or his personal representatives may become entitled to or obtain from 
such association ; or of any express or implied acknowledgment, acquit­
tance or release obtained from the association prior to such injury pur­
porting to relieve the company front liability, is intra vires of said Parlia­
ment. Nesbitt, J., dissenting.

Re Railway Act Amendment, 1904, 5 Can. Ry. Cas. 1, 3(1 fan. S.C.R. 
136.

| A tlirmed in Grand Trunk Ry. Co. v. Attv.-General, [19071 A.C. 113, 7 
Can. Ry. Cas. 472. J

Prohibiting contracts against liability eor negligence—Injury to
SERVANTS.

The Dominion Parliament is competent to enact s. 1 of Dominion Stat­
ute, 4 Kdw. VII. c. 31, which prohibits “contracting out" on the part of 
railway companies within the jurisdiction of the Dominion Parliament 
from the liability to pay damages for personal injury to their servants. 

Can. Ry. L. Dig.—It).
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That section is intra vires the Dominion is being a law ancillary to 
through railway legislation, notwithstanding that it affect* civil right* 
which, under the H VA. Act. *. 92. sub*. 1 :i. are the subject of provincial 
legislation. *ltt Can. S.t'.ll. 13(1, •"» Can. Hy. ( as. 1.

(irand Trunk Hy. Co. v. Attorney (ii-neral for Canada. 7 t an. Hy. t n- 
472. 11!M»7 | A.C. «A.

[Followed in Toronto v. (irand Trunk Hy. Co., .*17 Can. S.C.H. 238; r« 
ferred to in Montreal Street Hy. Co. v. Montreal Terminal Hy. Co., .'tit Can 
S.C.H. 380; relied on in Montreal Street Hy. Co. v. Montreal. 4:t Can 
S.C.H. 242 ; applied in Toronto v. Can. Pae. Hy. Co., [1908J A.C. ÔS; com 
meiited on in H. v. Hill. 15 O.LII. 40(1: followed in Crown (iraill Co. \ 
Day Co., [1008] A.C. 58; He Narain Singh. 13 H.C.H. 470; Northern Conn 
tie* Inv. Trust v. Can. Vac. Hy. Co., 13 H.C.H. 138: relied on in Couture 
v. 1‘anos, 17 Que. K.lt. 0(12.]

I’KOIKlTIO.N UK It Kill WAV < KUMSl.MiN—APPORTIONMENT OF COSIH—PARTIES
INTMtKNTKII.

S*. 187. 188 of the Railway Act, 1888. empowering the Railway Com 
mittee to order any crossing over a highway of a railway subject to it- 
jurisdiction to lie protected hy gate* or otherwise, are intra vires «if tin- 
Parliament of Canada. (S*. 18tl, 187 of the Railway Act, 1003, confer 
similar power* on the Hoard.) These sections also authorize tin- com 
initiée to apportion the cost of providing and maintaining such protection 
I let ween the railway company and “any person interested”:—The miinici 
pality in which the highway crossed by the railway is situate i* a "person 
interested” under said sections.

Toronto v. (Imini Trunk Hy. Co., 5 Can. Hy. Cas. 138. 37 ( an. S.C.H
sn.

(Applied in Ottawa F.Iee. Hy. Co. v. Ottawa, 37 Can. S.C.H. 3(10, 5 
( an. Hy. fa*. 131 ; commented on in Montreal Street Hy. Co. v. Montreal 
43 Can. S.C.H. 2111; relied on in Car let on v. Ottawa. 41 Can. S.C.H. 552. 
037; applied in Can. Pac. Hy. Co. \. Toronto, 7 Can. Hy. ( as. 274 : fol 
lowed in Tlmrold v. (irand Trunk et al. Hy. Cos.. 24 Can. Hy. Cas. 21.]

Protection ok hioiiway crossing—Contbmution ok costs—Mi nkicm

ITT AS “PERSON INTERESTED.”

S*. 187, 188 of the Railway Act, 1888, empowering the Railway Com 
mittee to order the protection of highway crossings and the apportionment 
of the cost* thereof lictween railway com pa nie* and any “person inter 
ested” therein extend also to municipalities, and are intra vires of the 
Dominion Parliament by force of the H.N.A. Act, s. Ill, sub*. 21). and s. 
92, null*. 10 (a).

Toronto v. Can. Par. Hy. Co., 7 Can. Hy. fas. 282, f 111081 A.C. 54.
[Followed in He Narain Singh, 13 H.C.H. 471); Tlmrold v. (irand Trunk 

et al. Hy. C'a*. 24 Can. Hy. Ca*. 21 ; relied on in Carleton v. Ottawa. 41 
( an. S.C.H. 552, 557; Montreal Street Hy. Co. v. Montreal, 43 Can. S.C.H 
204.|

Inteeohangk ok traffic—.IvNcnoxH—Powkb of Govern ment to beu
LATE.

A physical connection was made and used some years before 1st Fehru 
ary, 11103, between the line* of a Provincial and Dominion railway, hut 
no order was obtained authorizing such connection under s. 173, of the 
Railway Act, 1888, or *. 177 of the Railway Act, 11103, although a crossing 
had been duly authorized by the Railway Committee in 181)7. I'pon an 
application being made under **. 253, 271 of the Railway Act, 190.", to
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compel an interchange of Iraliic iN'tuoon llu* two railways:—Held, that 
Parliament lias the ineidental |Mixver to deterniine the terms upon which 
a railway, not otherwise subject to its legislative authority, may connect 
with or cross one that is so subject, and the obligations Is*tween the com­
panies concerned. | H.X.A. Act. ►. ill (10) (a) and (c), and s. 02 (20), ss. 
;liMl. 307, of the Kailway Act, ISSM. and s. 7 of the Kailway Act, 1003, 
referred toj: Held, that such connection isdng illegal, no order should 
lie made. An application to authorize the connection, under s. 177, Kail 
way Act 1003, must lirai be made.

Patriarche et al. v. (Irand Trunk Ky. t o. et al., 3 t an. Ily. (.’as. 200.

Provincial railway—“Tilam nit iK xmt **- Fliikrvi. hk«;i i.atiox.
1 he Kailway Act, 1000, doe* not confer power on the Hoard to make or­

ders respecting through trallie over a provincial railway or tramway which 
connects with or crosses a railway *uhjcct to the authority of the 1‘arlia 
nient of Canada. Davies and Anglin, .1.1., contra. Per Fitzpatrick, C.J., 
and Hirouard and Dull". .1.1.:—"I lie provision* of subs, (h) of s. H of the 
act are ultra vires of the Parliament of Canada.

Montreal Street Ky. Co. v. Montreal, 11 < an. Ky. Cas. 203. 43 Can. 
8.C.R. 1117.

| Affirmed in |1012| A.C. 3.33, 13 Can. Ky. Cas. 341, 1 D.L.R. MU.]

I! \ it .way An in- Canada ii.ika virkm—Provincial railways.
S. S. sub*. (In. of the Railway Act, 1000, which subjects any provin­

cial railway (although not declared by Parliament to Is* a work for the 
general advantage of Canada) to those of its provisions which relate to 
ill rough t rallie, is ultra vires of the Dominion Parliament. An order 
dated May. 4, 1000, of the Hoard (created by the Kailway Act, 1903, and 
lieyond the jurisdiction and control of any province), directed with regard 
to through t rallie oxer the Federal Park Ky. and the provincial street 
railway. Isitli within and near the city of Montreal, that the latter should 
"enter into any agreement or agreements that may he necessary to enable'' 
the former company to carry out its provisions with respect to the rates 
charged so as to prevent any unjust discrimination bctxveen any classes 
of the customers of the Federal Line : — Held, that the said order so far 
as it related to the provincial street railway was made without jurisdic­
tion. | Montreal Street Ky. Co. v. Montreal. 43 Can. S.C.R. 197, 11 Can. 
Ily. Cas. 203, allirmed.)

Montreal v. «Montreal Street Ky. Co.. 13 Can. Ky. Cas. 341, [1912] A.C. 
3.13, 1 D.L.R. OKI.

I Referred to in Montreal Tramways, etc. Cos. v. latch i tie, Jacques Cartier, 
etc. Ky. Co.. 18 ( an. Ky. Cas. 122. 30 Can. S.C.R. 84.

Separation ok «.hauls—Cost ok—1m pom\u part on strket railway rmi
PA NY.

The provisions of ss. 8 (a). 39, 237, 238 of the Kailway Act, 1900. »« 
amended by 8 & 9 F'dxv. VII. c. 32. permitting tin* Hoard to impose on it 
dreet railway company a portion of the cost, of separating the grade of 
u street at a railway crossing, i* not ultra vires. (Per Idington, Anglin 
and Davies, JJ.I. [Toronto v. Can. Pae. Ky. Co., [ 1908] A.C. 34: Can. 
Pae. Ily. Co. v. Notre Dame de Ron secoure, [1899] A.C'. 307; Toronto v. 
1 Irand Trunk Ky. Co., 37 C an. S.C.R. 232; Carle!on v. Ottawa, 41 Can. 
s.C.R. 332: and Re Can. Pae. Ily. Co. and York. 23 A.R. (Ont.) 03 fol­
lowed.]

British Columbia Klee. Ry. Co. v. Vancouver, etc., 48 (an. S.C.R. 98, 13 
D.L.R. 308, 13 C an. Ily. C as. 237.
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[Reversed in 18 Can. Ry. Cas. 287, 19 D.L.R. 91; considered in city of 
Vancouver v. Vancouver, Victoria 4 Eastern Ry. Co., 18 Can. Ry. Cas. 
290, distinguished in Toronto Ry. Co. v. Toronto and Can. Pac. Rv. Co.. 
20 Can. Ry. Cas. 280.]
Powbbs of Railway Commit tee—Erection and maintenance of gates

AT CROSSINGS.
The legislation of the Parliament of Canada with reference to the giuvil 

ing of the crotsings of a railway, which under suhs. 10 of s. 92 of lit** 
It.X.A. Act is under the exclusive legislative authority of Parliament, i* 
within the scope of necessary legislation.

Re Can. Pac. Ry. Co. and York. 1 Can. Ry. Cas. 90, 27 O.R. 339. 
[Reversed in part in 1 Cun. Ry. fas. 47. 2.*» A.R. (Ont.) 63; adopted 

Winnipeg v. Toronto (iencrai Trusta, I'd Man. L.R. 429; applied Montreal 
Street Ry. Co. v. Montreal, 49 Can. S.C.R. 2.»I ; approved in Re MeAlpim- 
& Lake Erie Ry. Co., 97 Can. S.C.R. 240; considered in Atty.-General v. 
Can. Pac. Ry. Co., 11 B.C.R. 902 ; referred to in Grant v. Can. Pae. Ry. 
Co., 90 N.lt.R. 992 ; Grand Trunk Ry. Co. v. Cedar Dale, 7 Can. Ry. Caa. 
79; Can. Pac. Ry. Co. v. Toronto, 7 Can. Ry. Cas. 274.]

Works for the general advantage of Canada—Provincial street 
railway—Rights in, ami vsk of, streets and highways.

The provisions of subs, (b) of a. 8 of the Railway Act, 1900, purport 
ing to subject to the Dominion Railway Act the through trallie upon any 
railway or street railway authorized by special act of a provincial Legis­
lature which connects with a Dominion railway, although such provin 
rial railway or street railway had not been declared by Dominion statute 
to be a work for the general advantage of Canada, is ultra vires of tin- 
parliament of Canada. [Opinion of Fitzpatrick, C.J.. Girouard and Dull 
JJ., in Montreal Street Ry. Co. v. Montreal. 49 Can. S.C.R. 197, 11 Can. 
Ry. Cas. 209, affirmed on this point on appeal to the Privy Council.] 

Montreal v. Montreal Street Ry. Co., 1 D.L.R. 081, 13 Can. Ry. Cas. 
341. 11912] A.C. 933.

[ Referred to in Auger et al. v. Grand Trunk and Can. Pac. Ry. Cos., 19 
Can. Ry. Cas. 401.]

Provincial legislation regulating work on Sunday—Right ok Parlia­
ment to PASS.

S. 9 of the Railway Act, 1900, enacting that every railway situa ed 
wholly within one province of Canada and declared by Parliament t > lie 
either wholly or in part a work for the general advantage of Canada, shall 
be subject to any Act of the Legislature of the province in which it is 
situated prohibiting or regulating work on Sunday, is intra vires of the 
Parliament of Canada.

Kerley v. London & Lake Erie, etc., Co., 14 Can. Ry. Cas. 111. 0 D.L.R. 
189.

[Reversed in 19 D.L.lt. 903, 13 Can. Ry. Cas. 997.]

‘ General advantage of Canada”—Exc lusive legislative jurisdiction.
Where n railway and transportation company is incorporated under an 

Act of the Parliament of Canada: (at conferring power to operate beyond 
as well as within a certain province, and (b) declaring its undertaking 
to la* a work for the general advantage of Canada, its undertaking fall- 
within the exclusive legislative authority of the Parliament of Canada 
conferred by subs. 29 of s. 91 of the B.N.A. Act. [Kerley v. London 4
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Lake Erie etc., Co., 6 D.L.R. 186, reversed: Toronto v. Bell Telephone Co., 
11005] A.C. 52, followed.]

Kerley v. London & Lake Erie, etc., Co., 15 Can. By. ( as. 3:17, 28 O.L.It. 
606, 13 D.L.R. 365.

Exclusive jurisiik tiox -Extraterritorial vxoertakixu.
Where powers conferred by the Parliament of Canada for an under­

taking extending beyond as well as within the limits of a province and 
falling within the exclusive jurisdiction of the Dominion Parliament, a 
declaration thereby that such undertaking is a work for the general ad 
vantage of Canada is unnecessary to bring it within the ambit of that 
exclusive jurisdiction and is therefore “unmeaning.” [Kerley v. London 
& Lake Erie, etc., Co., 6 D.L.R. 180, reversed : Toronto v. Bell Telephone Co., 
[1005] A.C. 52, at p. 60.]

Kerley v. London & Lake Erie, etc., Co., 15 fan. Ry. Cas. 337, 28 U.L.R. 
606, 13 D.L.R. 365.

"GENERAL ADVANTAGE OF CANADA”—Co.NHTRUUTlOX OF ST All IKS.

S. 6 of the Dominion Railway Act, 1603. as amended by e. 32 of 1004. 
e. 2. (re-enacted substantially in R.S.C. 1006, e. 37, s. 0), subjecting cer­
tain railways to provincial legislation and confirming and ratifying such 
legislation (a. 103 of Ontario Railway Act, 1006), is construed as covering 
the peculiar status of those railways (and only those railways) declared 
by the Dominion Parliament to lie “works for the general advantage of 
Canada” and solely by such Federal declaration withdrawn from the pro 
vineial jurisdiction to which otherwise they, as provincial undertakings, 
would have lieen subject. [Kerley v. London and Lake Erie, etc., Co., 6 
D.L.R. 180, reversed.]

Kerley v. London & Lake Erie, etc., Co., 15 Can. Ry. Cas. 337, ->s O.L.R. 
(ii 16. 13 D.L.R. 365.

Statutes—Construction—Speculation as to lkuihi.ative intent.
In deciding a question of statutory construction, a Court of Justice is 

not entitled to speculate as to which of two conflicting policies was in­
tended to prevail, but must confine itself to the construction of the lan 
gauge of the relevant statute» taken as a whole. The language of the 
Railway Act, 1606, expresses an intention to preserve intact all powers 
conferred by previous special Acts of incorporation upon companies within 
its scope, except where otherwise specifically mentioned. S. 248 of the 
Act, shews that, where Parliament intended by that Act to interfere with 
the powers of companies other than railway companies, it has done so by 
special provision.

Toronto & Niagara Power Co. v. North Toronto, 14 Can. Ry. fas. 392, 
[1912] A.C. 834, 5 D.L.R. 43.

Dominion franciiihk—Acquisition—Operation.
A municipality inav acquire the undertaking of a Dominion railway, 

hut under s. 266 of the Railway Act, 1966. is without, power to operate it 
under the Act except under the authority of the Minister of Railways and 
Canals, with the obligation of applying for an enabling Act at the next 
session of Parliament.

Re firand Valley Ry. Co., 18 Can. Ry. Cas. 430.

Construction of statute—Suiiiiivinion of land—Sale of loth—Sever-

Where many of the lots in a registered sulslivision have been sold and 
the remainder owned by the subdivider do not form a connected compact
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piece of land, lie may Ik* treated a* having himself made a severance of 
the entire hlwk as shewn on the plan so as to disentitle him to damage- 
for injurious affection of lots no part of which are taken for the railway 
in an arbitration under the Railxvax Art. in addition to compensation foi 
entire lots taken, where there is no severance of any one lot. [Kuilxxav 
Net, s. 1 f»."i considered; (‘oxvpcr-K-sex \. Local Hoard of Acton, 14 App. ('a- 
Idistinguished.]

Van. Northern Ontario Ky. Vo. v. Ilolditeh. lit Van. Ry. Cas. 112. .'»o 
Van. N.C.R. 203. 20 D.1..1L 3f»7.

| Affirmed in 20 Van. Ky. Vas. 101. |

CRIMINAL LAW AMI I'lloU HI RE I Mill I MI NT FOR NOM H1M1NAL Oil l\-l

11 was competent to i lie Parliament of Canada under s. 01 (27 ) of tic 
ll.N.A. Act. in legi-lating as to criminal law and procedure, to declare 
that what might previously have constituted a criminal offence should in. 
longer do so although a procedure in form criminal was kept alive

Toronto Ry. Co. v. The King. 21 Can. Ky. Cas. 18.1, f 1017] A.C. li.lo. 
::8 D.L.K. 0.1*7.

.h uisinrnoN- Works ormuiii nv Boauii—Apcoktioxmkxt of cost.
S-. 8 (at. 28. ôtl of the Kailxxax Act. ltMHI, empowering the Hoard to 

apportion among the per-ons interested the cost of works and construction 
which it orders to be done or made are intra vires. (Rritish Volumbia Klee. 
Ky. Vo. x. Vancouver, etc., 1Ô Van. Ky. Cas. 2.17, 1.1 D.L.R. .108, di- 

1 inguished.]
Toronto Ky. Vo. v. Toronto and Van. l*ae. Ky. Co., 20 Van. Ky. Cas. 2so

B. Provincial Powers.
PROVINCIAL REGILATIOX DOMINION RAILWAYS.

The provincial Legislatures in Canada have no jurisdiction to make 
regulations in respect to crossings or the structural condition of the road 
bed of railxvaya subject to the provisions of the Railway Act of Canada. 
(Van. Pae. Ry. Co. v. Notre Dame de Honsecours, (1800] A.C. 307. fol­
lowed].

(irand Trunk Ry. v. Therrien. .10 Can. S.C.R. 48fi.
(Applied in Grand Trunk Ky. Co. v. Perrault. 30 t an. S.C.K. 077; 

followed in Perrault v. Grand Trunk Ry. Co., 14 Que. K. It. 240.]

Vancouver 1 si.axii Settlers* Rights Act. 1004—Powers ok locai Legis 
lature—British North America Act, h. 02, si its. 10.

The British Vancouver Island Settlers' Rights Act, 1004, directed that 
a grant in fee * without any reservations as to mines and minerals
should be issued to settler- therein defined, and thereunder a grant xvas 
made to the appellant of the lot in suit. By an Act of the same législa­
ture in 1883, land which included the said lot had been granted with its 
mines and minerals to the Dominion Government in aid of the construe 
tion of the respondents' railway, and in 1887 had liecn by it granted to 
the respondents under the provisions of a Dominion Act passed in 1884:— 
Held, that the Act of HUM on it- true construction legalized the grant 
thereunder to the appellant, and superseded the respondents' title. Held, 
also, that the Act of HUM xvas intra vire- of the local Legislature. It had 
the exclusive poxver of amending or repealing it- own Act of 188.1. The 
Act, moreover, related to land which had liecomc the property of the

4
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re-pondents, and affected a work and undertaking purely lovai within tin* 
meaning of s. 02, subs. 10, of the B.N.A. Act.

>!<•(• regor v. I’.squimalt & Nanaimo By. Co.. | ion? | \.(4tl2. rewriting 
judgment of British Coluinhia Suprvine Court, 12 I1C.I1. 257.

fCoiiimentvd on in llurrard Power Co. v. The King. 43 Can. S.C.R. 50; 
Ksi|iiimalt & N. Hy. Co. v. Kiddiek. 14 li.C.R. 413.J

SVMIAY THAI Kir—ONTARIO LoRU'fS l)AY ACT— MATTER RK I. ATI NO TO CRIM­
INAL LAW AND NOT TO CIVII. RIOIITO—LEGISLATIVE POWER OK DOMINION
Parliament—British North America Act.

The Ontario Lord’s Day Act, R.S.O. 1897, c. 240, is ultra vires of the 
Ontario Legislature, as the subject thereof comes under the classification 
of “criminal law,” which by the B.N.A. Act is under the exclusive legis­
lative authority of the Parliament of Canada. 24 A.H. (Ont.) 179 af 
firming 27 O.R. 49, reversed.

Attorney-Oeneral (Ont.) v. Hamilton Street Hy.. [ 199.»j A.C. 524.
| Applied in lie Criminal Code, 43 Can. S.C.R. 453 ; He Sunday Labour 

Ait. 35 Can. S.C.R. 591; distinguished in Tremblay v. Quebec. 38 Que. 
S. C. 90; Wilder v. Quebec, 25 Que. S.C. 148; referred to iu He Fisher 
and Village of Carman, 15 Man. L.R. 477, 10 Man. L.R. 501; followed in 
Hex. v. Yaldon. 17 O.L.R. 179, 12 O.W.R. 384 ; referred to in Re Cohen, 
s O.L.R. 143; Re Ontario Medical Act, 13 O.L.R. 501 ; Tremblay v. Que 
lice. 37 Que. S.C. 378; relied on in Re Coal Mines Regulation Act, lu 
li.C.R. 423.1

Provincial hem i.atiox ok vrohmings and roadred.
The provincial Legislatures in Canada have no jurisdiction to make 

regulations in respect to crossings or the structural condition of the road­
bed of railways subject to the provisions of the Railway Act of Canada. 
(Can. Pile. Hy. v. Notre Dame de Bouse -ours. 11897 I X.C. 307. followed. |

11 rand Trunk Hy. Co. v. Therricn, 30 Can. S.C.R. 485.
| Applied in (iraml Trunk Ry. Co. v. Perrault, 30 Can. S.C.R. 077, 14 

Que. K. It. 249. |

Mi nicii'al corporations—Constriction ok highway across railway - 
Railway Committee—1 nth a vires.

In an action to restrain the defendants from acting upon an order of 
the Railway Committee, made under s. 14 of the Railway Act, 1903, giv­
ing them the option to open a new reel, by means of a subway, across 
the property and under the tracks of a Dominion railway company, but 
without compensation, and requiring tin* company to pay a portion of 
the cost, of construction, and meanwhile allowing a temporary crossing for 
foot passengers only, and making certain other provisions upon the sub­
ject;—Held, that the provincial Legislature alone had power to confer 
upon the defendants legal capacity to acquire and make the street in ques­
tion. (2) It has conferred such capacity. (3) In virtue of its power 
over property and civil rights in the province, the provincial Legislature 
has power to authorize a municipality to acquire and make such a street, 
and to provide how and upon what terms it may lie acquired and made. 
(41 But that power is subject to the intervention of Federal legislation 
rejecting works and undertakings such as the railway in question. (51 

The manner and terms of acquiring and making such street, and also the 
prevention of the making or acquiring of such a street, are proper sub­
jects of such supervening legislation. (ID Sucli legislation may rightly 
confer upon any person or body the power to determine in what circum­
stances, and how and upon what terms, such a street may be acquired and
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made, or to prevent the acquiring and making of it altogether, and tlier. 
fore 8. 14 of the Railway Act is not ultra vires. (7) Such legislation, in 
virtue of its power over such railway corporations, as well a* such work 
and undertakings, may confer power to impose such terms as have in tin- 
<aae been imposed upon the plaintiffs, and to deprive such corporations . 
any right to compensation for lands so taken or injuriously atl'irted ; ;m 
Inis conferred such power on the Railway Committee, under s. 14, in *n 
a. case as this. (8) Such legislation lias not conferred upon the Commit 
tee power to give the temporary footway in question. (0) Nor any 
authority to delegate its powers. (1th The work it directs must Is- eon 
structed under the supervision of an official appointed for that purpo 
by the Committee. (11) The railway company may, if they choose, eon 
struct the works directed, under such supervision, instead of permit i in. 
the municipality to do so.

(•rand Trunk Ry. Co. v. Toronto, 1 Can. Ry. Cas. 82. .'12 O.R. 120.
[Approved in Re Me Alpine & Lake Krie Ry. Co.. .‘1 O.L.R. 230; con>i 

ered in Atty.-General v. Can. Vac. Ry. Co., 11 B.C.R. 303.]

Mechanic»' Lien Act—Dominion company.
The Mechanics’ and Wage Hamers' Lien Act, R.S.O. 1807, e. 153, dm* 

not apply to a railway company incorporated under a Dominion Act ami 
declared thereby to be a company incorporated for the general advantage 
of Canada.

Crawford v. Tilden, 0 Can. Ry. Cas. 300, 13 O.L.R. 109.
[AHirmed in 14 O.L.R. 572, 6 Can. Ry. Cas. 437.]

Prairie Fires Ordinance—Conflict with Dominion legislation.
(1) The provisions of the Prairie Fires Ordinance imposing penalth - 

upon railway companies governed by the Dominion Railway Act for kin 
dling fires and letting it run at large in the operation of locomotive steam 
engines on their railway are valid. [Rex v. Can. Pac. Ry. Co., 1 West. 
L.R. 89, followed.] (2) Where provincial legislation imposing penult ic* 
for failing to observe the precautions to protect does not conflict with 
Dominion legislation upon the same subject the provincial legislation i- 
not rendered inoperative by such Dominion legislation. (3) Where pi- 
vincial regulations do not attempt to interfere with the structure, of an 
thorized works of the railway but merely require the removal of weed* 
or some alteration in its surface in order to prevent injury to other prop 
erty, such legislation is not invalid, provided the management of tin- 
company’s business as a railway and the railway works themselves arc 
not interfered with. [Madden v. Nelson & Fort Sheppard Ry. Co., [18991 
A.C. 020, discussed; Can. Pac. Ry. Co. v. Notre Dame, etc., [1899] A.C. 
307, followed.]

Rex v. Can. Pac. Ry. Co., 0 Can. Ry. Cas. 421, 0 West. L.R. 120 (Sask.).
[Reversed in 39 Can. S.C.R. 470, 7 Can. Ry. Cas. 170.]

“The Prairie Fires Ordinance”—Works controlled ry Parliament- 
Operation of Dominion railway.

In so far as they may relate to matters affecting the operation of a 
railway under the control of the Parliament of Canada, the provisions of 
s. 2, subs, (a) and (2), of c. 87, Con. Ord. N.W.T, (1898), as amended 
by the N.W.T. Ordinances, c. 25 (1st sess.) and e. 30 (2nd sess.) of 1903. 
constitute “railway legislation,” strictly so-called, and were beyond the 
competence of the Legislature of the North-West Territories. [Can. Pac. 
Ry. Co. v. Notre Dame de Bon secours, [1899] A.C. 367, and Madden v.
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Nelson & Fort Sheppard Ry. Co., [1899] A.C. 020, referred to. The judg 
monts appealed from, 6 Can. Ry. Cas. 421, were reversed.]

Can. Pae. Ry. Co. v. The King, 7 Can. Ry. Cas. 170, 39 Can. S.C.R. 470. 
[Applied in Montreal Street Ry. Co. v. Brialofeky, 19 Que. K.B. 338.]

Provincial regulation of railway employment.
The limitation of time prescribed by s. 390 of the Railway Aet, 1990, 

îelates only to actions against railway companies provided for in the 
act itself, and was not intended to apply to actions the rights of which 
exist at common law or under provincial legislation. Dominion railways 
are subject to provincial legislation on the relations between master and 
servant, such as the Workmen’s Compensation for Injuries Aet, unless tin* 
field has been covered by Dominion legislation ancillary to Dominion legis­
lation respecting railways under the jurisdiction of Parliament, and subs.
4 of s. 390 of the Railway Act, qualities its main clause and excludes its 
operation where the injury complained of comes within the jurisdiction 
of, and is specially dealt with by the laws of, the province in which it 
takes place, provided such laws do not encroach on Dominion powers. 
[C.P.R. v. Roy, 11992) A.C. 229, distinguished. Canada Southern v. Jack- 
son (1899), 17 Can. S.C.R. 325, followed.]

Sutherland v. Can. North. Ry. Co., 13 Can. Ry. ( as. 495, 21 Man. L.R. 
27.
CONNTRITTION OF PROVINCIAL ENACTMENT- LEGISLATIVE INTENT—POWER 

OK COURTS TO QUESTION TIIE REASONAHI.EXESS OF TIIE EXACTMET.
In considering the constitutionality of any enactment of a provincial 

Legislature, every intendment will be made to support it, and it is not 
flie business of the courts to pass upon its wisdom or reasonableness, but 
simply to say whether it is fairly within the area of the constitutional 
powers of the Legislature.

Kerley v. London & Lake Erie, etc., Co., 14 Can. Ry. Cas. Ill, 6 D.L.R. 
189.

[lb-versed in 13 D.L.R. 395, 15 Can. Ry. Cas. 337.]

Extraterritorial undertakings.
Upon a question of provincial ns distinct from Federal jurisdiction over 

a railway with a Federal charter conferring powers to operate beyond the 
limits of a province, the governing principle is the conferring of such 
powers and not whether they were actually exercised. [Toronto v. Bell 
Telephone Co., [1995] A.C. 52, referred to.)

Kerley v. London & Lake Erie, etc.. Co., 15 Can. Ry. Cas. 337, 28 O.L.R. 
600, 13 D.L.R. 365.

Construction of Provincial Railway Act.
Although the language of s. 193 of the Ontario Railway Act. 1999 (now 

ll.S.O. 1914, e. 185), is wide enough to embrace all street railways, tram­
ways, and electric railways situate within the province, it must lie read 
with ss. 3, 5, as based upon s. 79 of 4 Kdw. \ II. c. 19, and by virtue there­
of applies only to railways subject as such to provincial jurisdiction. 
[Kerley v. London & Lake Erie, etc., Co., 9 D.L.R. 189, reversed.]

Kerley v. London & Lake Erie, etc., Co., 15 Can. Ry. Cas. 337, 28 O.L.R. 
606, 13 D.L.R. 365.

Jurisdiction of Parliament and Legislature—Extraterritorial un­
dertakings.

Where powers arc conferred by the Dominion Parliament for an under-
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taking beyond as well as within the limits of a province and consequently 
falling within the exclusive jurisdiction of the Dominion Parliament, the 
Legislature, of such province has no jurisdiction to impose conditions pre 
wdcnt to the exercise of such powers. | Kerley v. London & Lake Erie, etc., 
• ti D.L.R. 180, reversed : Toronto v. Hell Telephone Co., [10051 A.t 
52, followed.]

Kerley v. London & Lake Erie, etc., Co.. 15 Can. Ry. l as. 557. 2S O.L.I1 
«00. 13 D.L.R. 365.
Provincial legislation—Interference with Dominion railways.

It is not competent to the Legislature of the Province of Alberta to 
enact legislation authorizing the construction and operation of railway- 
in such a manner as to interfere with the physical structure or operation 
of railways subject to the jurisdiction of the Federal Parliament.

Re Alberta Railway Act, 15 Can. Ry. Cas. 213, 12 D.L.R. 150, 48 Can 
S.C.R. 0.

[Affirmed, 10 Can. Ry. Cas. 153.]
Power of provincial railway to take lands ok dominion—Crossim. 

Dominion railway—Lkoisi.ativk authority of province -Alberta 
Railway Act—It.X.A. Act.

S. 7 of c. 15, of the Statutes of Alberta 1012. amending the Alberta 
Railway Act. s. 82 (I & 2). which provides that a railway company au 
thorized by that Act may. subject to the approval, order, or direction of 
the I ,i eut en a n t -Cover n o r. take possession of. use, or occupy the land- he 
longing to another railway company by adding subs. (3), which purports 
to apply its provisions to the lands of every railway company authorized 
otherwise than under the legislative authority of the province, "in so far 
a- the taking of such lands does not unreasonably interfere with the con 
struction and operation" of the railway whose lands are taken, is ultra 
vires a provincial legislature under the H.X.A. Art, and would not he 
intra vires if the word "unreasonably” were omitted. In a suitable case, 
having regard to the interests of the public, the Railway Hoard, acting un 
lier s. 8 of the Railway Act may grant permission for a provincial rail wan 
to cross a Dominion railway, the crossing being regulated in accorda un- 
wit It those interests. | Attorney•tieneraI for Canada v. Attornev-tienernl 
for Alberta (In re Alberta Railway Act), 48 Can. S.C.R. 0, 15 Can. Ry. 
Cas. 213, allirmed. |

Attorney-General for Alberta v. Attorney-Ceneral for Canada, ID Can 
Ry. Cas. 153. [1915] A.C. 363. see 22 D.L.R. .'812.

| Followed in Midland Ry. Co. v. Grand Trunk Pacific Ry. Co.. 23 Can. 
Ry. Cas. 80.]

Jurisdiction of provincial railway board—Work for ueneral advav 
talk of Canada.

S. 30U of the Dominion Railway Act, 1888, which declares certain named 
railways to be “works for the general advantage of Canada,” only applies 
to the particular railways enumerated in the section and their branch 
lines, but does not apply to an electric railway that only crosses one of 
the railways named therein : consequently such railway is not subject to 
the exclusive jurisdiction of the Dominion Parliament, bill it remains sub 
jeet to the authority of the Legislature of the Province of Ontario by which 
it was incorporated, and to the orders of the provincial railway board.

Re Ross and Hamilton. Grimsby & Beamsvillc Ry. Co., IV Can. Ry. Cas. 
lfi«. 25 D.L.R. 013.

[Affirmed in 20 Can. Ry. Cas. 123.]
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OllHlTHE Î.AXliVAUK IN KX.VTIXfl AGREEMENT.

A section in an Aft of tlie Legislature, enavted to conlirm an agrcenivnt, 
whifh repents some portion of the agreement in clumsy and obsviire lan­
guage, should he regarded rather as by wav of identilieation than hv way 
of conferring actual or independent rights. [He Toronto Ky. Co. a ml 
Toronto, 20 D.L.K. 581, 34 O.L.R. 4.1H, 111 Can. Ky. ('as. 52.1, allirtned.] 

Toronto v. Toronto Hv. Co., 20 Can. Hv. Caa. lif», [1010J 2 A.c. ,142, 
2ii D.L.R. 1.
Dominion ixiwers—“Générai. advantage ok Canaux.”

The Harliament of Canatla has power hy subsequent enactment to prop­
erly and ell'ectually modify or repeal a tleelaration under 112 ( Hit. 
H.N.A. Act, xvhvreii|Miit a railway previously declaretl "to lie for the gen 
eral advantage of Canada, or for two or more of the provinces,” become* 
again subject to the jurisdiction of the province in which it is situate. 
[He ltoss and Hamilton. Grimsby & Keanisvillc Ry. Co., 2.1 D.I..H. tilÎ1, 
34 O.L.K. 5110, HI Can. Hy. Cas. HW. alVirmed.j

Hamilton, Grimsby & Heamsville Hy. Co. v. Attorney-Genera I for Uiv 
tario, 20 Can. Hy. ( as. 12.1. [1!Mli| 2 A.C. 583. 20 D.L.R. 321.

C. Territorial Powers.

Territorial franviiink to "i'llamxvay over Dominion i xniis.
The executive governnu'iit of the Yukon Territory may lawfully author 

ize the construction of a toll tramway or waggon road over Dominion 
lands in the territory, and private persons using such road cannot refuse 
to pay the tolls exacted under such authority.

O'lirieu v. Allen, 30 Can. S.C.H. ,140.

CONSTRUCTION AND LOCATION.
Location and plans, compensation for lands and injuries to. see Ex­

propriation.
Priorities in point of construction as affecting protection of crossings, 

see Railway Crossings, Highway Crossings,
See Damages (K).

CONTINUOUS ROUTE
As affecting rates, see Tolls and Tariffs.

CONTRACTS
A. In General.
B. Railway Construction Contracts.

Agreements respecting controllable freight, see Curriers of Goods 
See Amalgamation; Employees; Fences and Cattle Guards; Carriers of 

Goods; Government Railways; Provisional Directors; Telephones.

Annotations.
Covenants of railway companies, 1 Can. Hy. Cas. 281).
Whether mandamus, injunction, spevilic performance or damages is the 

proper remedy for the enforcement of covenants by railway companies 
Note, 1 Can. Hy. Cas. 204.

Limitation of liability in live stock contracts, 10 Can. Hy. Cas. 44.
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A. In General.
Powers of president.

Where, by an agreement which is in writing but which it would have 
been competent to the parties to make without any writing, the president 
of an incorporated company enters into an undertaking expressly upon 
his own behalf and upon behalf of the company, but signs the agroeuien 
in the name of the company only, the written document will be regarde, 
merely as a record of the agreement and not as the agreement itself, and 
the president will he held personally hound by his undertaking.

Wood v. Grand Valley Jlv. Co., 5 D.L.R. 428, 20 O.L.R. 441.
| Varied and damages reduced in Hi Can. Ry. Cas. 220, 10 D.L.R. 720. 

27 O.L.R. 550; allirmed in 10 D.L.lt. 301.]
SlOXATl RE OK COMPANY.

The name of an incorporated company at the foot of an agreement, fol 
lowed, as part of the same signature, by the name of its president ami 
the word “president,*’ is the signature of the company and not of the presi 
dent personally.

Wood v. Grand Valley Ry. Co., 5 D.L.lt. 428. 20 O.L.II. 441.
[Varied and damages reduced in 10 Can. Ry. Cas. 220, 10 D.L.lt. 72i- 

27 O.L.R. 550.)

Coal shipment—Train service.
The plaint ills, while expressly stipulating against any obligation to 

deliver, offered to sell to defendants “20 cars of Pittsburg slack, at .*1 25 
at mine,*’ which they would ship all rail, if defendants wished, and if 
plaintiffs could procure the necessary cars. The defendants telegraph),I 
giving order at the price named, “f.o.b. mine.” adding “Route it G.T.lt 
London.** On the same day the plaintiffs wrote accepting the order, ami 
stating that they would ship as soon as railroad equipment could be fur 
nished, that an all-rail rate of $2.10 to London had been quoted them, ami 
they would ask the carriers to put same through at once. Subsequently, 
and before any shipment had been made, it was arranged between plaintiffs 
and defendants that No. 8 Pittsburg slack could lie substituted for Pitts 
burg slack, and at the same “delivered price.” Invoices sent with the coal 
shewed the mine price as $1.05, but. notwithstanding, defendants accepted 
the coal, ami made no protest until making their first payment :—Held 
that the price of delivery was to be at Ixmdon at the price of $3.35, and, 
even if the defendants could claim to have been misled by the com- 
pmidenee. they were estopped by dealing with the coal when the invoices 
were received from shewing the contrary.

Burton v. London Street Ry. Co., 7 O.L.R. 717.

Meal tickets—Contract—Liauimty of railway.
Where an employer arranges with a restaurant keeper to supply an 

indefinite number of midnight meals from time to time to his employees 
producing the employer’s meal tickets, redeemable by the latter at a fixed 
rate per meal, there is no implied stipulation that the employer shall send 
all or any of his employees to get their meals exclusively at that restan 
rant; and an action for damages does not lie against the employer at the 
instance of the restaurant keeper for issuing tickets good as well at other 
restaurants as at that of the plaintiff for their employees’ meals. [The 
Queen v. Demers, [11)00] A.C. 103, applied. |

Bouton v. Can. Pac. Ry. Co., 10 D.L.R. 40.3, 43 Que. 8.C. 405.
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Contract between shipper and purchaser—Jurisdiction—Tolls.
The Hoard lias no jurisdiction to deal with questions of contract be­

tween shippers and purchasers, and therefore, the parties are not bound by 
any finding of the Hoard, except with regard to tolls.

OHver-Serim Lumber Co. v. Can. Vac. and Esquimalt & Nanaimo Ity. 
Cos., 17 Can. Ry. Cas. 324.

Liahility of president on agree m ext on HIS own he half and that of 
company—Signature of company.

Where, by an agreement which is in writing, but which it would have 
been competent to the parties to make without any writing, the president 
of an incorporated company enters into an undertaking expressly upon his 
own behalf and upon behalf of the company, but signs the agreement in 
the name of the company only, the written document will lie regarded 
merely as a record of the agreement and not as the agreement itself, and 
the president will be held personally bound by his undertaking. | Wood 
v. tirand Valiev Ry. Co., lti Can. Ry. Cas. 220, 10 D.L.R. 720, 27 O.L.R. 
•l.'iti, atlirmed in this respect.]

Wood v. Grand Valley Ry. Co., 10 D.L.R. 301.

Recovery of money paid—Non perform ante of promise.
Money cannot be ordered repaid as upon a failure of consideration, 

where the failure is the nonperformance of a promise, the remedy in such 
case is the recovery of damages for the breach of the promise. | Wood v. 
Grand Valley Ry. Co., 10 D.L.R. 720, 4 O.W.X. ftôfl, reversed in part; Wood 
v. Grand Valley Ry. Co., 5 D.L.II. 428. 26 O.L.R. 441, reinstated in part.J

Wood v. Grand Valley Ry. Co., 10 D.L.R. 301.

B. Railway Construction Contracts.
Construction of fences—Adoption and ratification of contract— 

Vomer to bind company.
7 A.R. (Out.) 640. affirmed.
Canada Central Ry. Co. v. Murray, 8 Can. S.C.R. 313.
(Affirmed in 8 App. Cas. 574 ; applied in Sénésae v. Central Vermont 

lty. Co., 26 Can. S.< .1». 040; distinguished in Miller v. Cochran Hill Gold 
Mining Co., 20 N.S.It. 314; discussed in Hatbbone v. Michael, 20 O.L.R. 
503; followed in Trunible v. llortin, 22 A.R. (Out.) 51; referred to in 
Allen v. Ontario & Rainy River Ry. Co.. 29 O.R. 510; Rernardine v. North 
Dulferin, 6 Man. L.IL 101, 10 Can. S.C.R. till ; Laurence v. Lucknow. 13 
O.R. 432; McDonald v. Consolidated Gold Luke Co., 40 X.8.R. 307; Still­
well v. Rennie. 11 A.R. (Out.) 724.)

( F.ItTIFICATK OF ENGINEER.
MeC. et al., s, entered into a contract with MoG., ref

the contractor for the construction of the North Shore Ry. between Mont­
real and Quebec, to do certain const ruction on a portion of the road, and 
by a clause in bis contract agreed “to keep open at certain times and 
hours at his own cost and expense the main line for the passage of traffic 
or express trains run by MvG. without any charge to the latter;” but 
ihere was a proviso that ‘‘any time occupied on the road over and above 
what may he required by the hours hereinbefore mentioned, or any ex­
pense caused thereby shall be paid by the contractor McG., on a certif­
icate to that etl’ect signed by the superintendent of the contractor.” On 
an action brought by appellants against respondent for damages caused 
liv the interruption of the work on said road by the passing of respondent's 
trains :—Held, affirming the judgment of the court below, that it was the
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‘Inly of tin* appellants to get tliv superintendent's certificate within .1 

reasonable lime, ami not having taken any steps to get it until six y va rs 
after the superintendent had left the resiaindent’s employment, the failure 
to produce such certificate was sufiicient ground for dismissing the appel 
hint’s action. 14 Rev. Leg. 422, allirmed.

Met 'arron v. Met ireevy, 13 t an. S.t'.IL .'ITS.
AollKK.MK.NT TO 1M Kl HAKE RAILWAY—ROLLING STOC K.

13., the contractor for building the K. & II. Ry.. and, practically, tin 
owner thereof, negotiated with the solicitor of the C.S.R. for the sale tr 
the latter of the K. & II. Ry., when built. While the negotiations were 
pending 13. went to California, and the agents who looked after the allair- 
of the K. & 11. Ry. in his absence applied to the manager of the C.S.R. 
for some rolling stock to as*i>.t in its const ruction. The manager of H 
C.S.R. was willing to supply the rolling stock on execution of the ar­
ment for sale of the road which was communicated to It., who wrote a 
letter to the manager in which the following passage occurred : “If from 
any cause our plan of handing over the road to your company should 
necessarily fail, you may equally depend on being paid full rates for tin 
use of engine and cars and any other assistance or advantage you may 
have given Mr. Kanpiier (the agent».” The negotiations for the purchase 
of It.’*, railway by the C.S.R. having fallen through, an action was brought 
by the latter company against R. and the K. & II. Ry., for the hire of tIn- 
rolling stock which was resisted by It. on two grounds, one that the rolling 
stock was supplied in pursuance of the negotiations for the sale of hi* 
road to the plaint ill's, which had fallen through by no fault of It. and the 
other, that if the plaintiffs had any right of action it was only against 
the K. \ II. Ry. and not against him. By consent of the parties the mat 
ter was referred to the arbitration of a County Court .lodge, with a pn 
vision in the submission that the proceedings should b the same as on 
a reference by order of the Court, and that there sh old be a right of 
appeal from the award as under R.S.O. c. f>0, s. 1 HI*, i lie arbitrator gave
an award in favour of the plaintiffs; the Queen’s l' h Divisional Court
held that there was no appeal from the award ne merits, and as it 
was regular ou its face refused to disturb it; t. Court of Appeal held 
that there was au appeal on the merits but upheld the award. The d< 
fendants then appealed to the Supreme Court of Canada : Held, allirming 
the judgment of the Court of Appeal that the arbitrator was justilied 
in awarding the amount he did to the plain till's, and that It. us well a* the 
company was liable therefor.

Bickford v. Canada Southern Ry. Co. (1888). 14 Can. S.C.R. 74.'I.

St ItCOXTRACT—KNtilXKKR’S CERTIFICATE.

A subcontract for the construction of a part of the North Shore Ry. 
provided inter alia that, "the said work shall, in all particulars, be made 
to conform to the plans, specifications and directions of the party of the 
second part, and of his engineer, by whose classifications, measurements 
and calculations, the quantities and amounts of the several kinds of work- 
performed under this contract shall lie determined, and who shall have 
full power to reject and condemn all work or materials which, in his opin 
ion, do not conform to the spirit of this agreement, and who shall decide 
every question which may or can arise between the parties relative to tin 
execution thereof, and his decision shall be conclusive and binding upon 
both parties hereto. The aforesaid party of the second part hereby agree*, 
and binds himself, that upon the certificates of his engineer, that the 
work contemplated to be done under this contract has been fully completed
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by the party of the first part, he will pay tlie said party of the first part 
fur the performance of the same in full, for materials and workmanship.
It is further agreed, hv the party of the second part, that estimates shall 
lie made during the progress of the work on or about the tiist of each 
month, and that payments shall be made by second party upon the esti­
mate and certificate of this engineer, it» the party of the first part, on or 
Ik*lore the "Jtltli day of each month, for the amount and value of work 
done, and materials furnished during the previous month, ten per cent 
lieing deducted and retained by the party of the second part until the final 
completion of the work embraced in this contract, when all sums due the 
party of the first part shall be fully paid, and this contract considered 
cancelled.” I pun completion of the contract the engineer made a final 
estimate fixing the value of the work done by the subcontractor at $70.- 
142.05. anil after deducting the money paid to and received by the sub­
contractor, and a clerical error appearing on the face of the certificate, 
a sum of $4.187.32 remained due to the subcontractor. Upon an action 
brought by the subcontractor to recover the sum of $30.312.1*2, the Su­
perior Court, whose judgment was allirmed by the Court of Queen’s Bench, 
granted the plaintiff the amount of $4,187.32 with interest and costs. 
On appeal to the .Supreme Court:—Held, allinning the judgment of the 
Court below, that the estimate as given by the engineer was substantially 
such a certificate as the contract con tent plated, but if not the plaint ill' 
must fail as a final certificate of the engineer was a condition precedent 
to his right to recover.

(iuilliault v. McCreevy, 18 Can. S.C.R. 00!).

Bond—( OMHT10X8.

II. tendered for tlie construction of a line of railway pursuant to an 
advertisement for tenders, and his offer was conditionally accepted. At 
tin* same time If. executed a bond reciting the fact of the tender and con­
ditioned, within four days, to provide two acceptable sureties ami deposit 
5 per cent of the amount of his tender in the Bank of Montreal, and also 
to execute all necessary agreements for tin- commencement and completion 
of the work by specified dates, and the prosecution thereof until completed. 
These conditions were not performed and the contract was eventually given 
toother persons. In an action against II. mi the bond:—Held, affirming 
the judgment of the Court of Appeal for Ontario, that the agreement made 
by the bond was unilateral: that the railway company was under no obli­
gation to accept the sureties offered or to give II. the contract; that the 
IkmkI and the agreement for the construct ion of the work were to ho con­
temporaneous acts, and as no such agreement was entered into II. was 
not liable on the bond. 18 A.R. (Ont.) 415. allirmed.

Brantford, Waterloo & Lake Eric By. ('o. v. Jlufl'man, 11) Can. S.C.Ü. 
336.

AlTROVAL OF EXtilXKKR.

Where the contract for construct ion of a railway provided that the 
work was to be done to the satisfaction of the chief engineer of a railway 
company, not a party to such contract, who was to lie the sole and final 
arbiter of all disputes between the parties, the contractor was not bound 
by such condition when the party named as arbiter proved to be, in fact, 
tlie engineer of the other party to the contract.

Dominion Construction Co. v. flood & Co., 30 Can. S.C.R. 114.

Sr ATI TORY I'KOIIIIUTIOX OF OFFICERS AXD DIRECTORS.

Where a contract is prohibited by statute, such contract is void, al-
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1 hough the statute itself does not state that it is so, ami only im|Mi*o* a 
penally on the offender. C onsequently, where the president of a railway 
company entered into a secret partnershi|i witli the vontraetors for the 
construction of the road, no action can la* maintained by him against hi* 
partners to enforce such contract.

McDonald v. Riordan, .‘10 ( an. S.t’.R. «iIII. S Que. Q.I». ÔÔÔ.

IIoxi>— Ahs kss m k n t.
On the 31st Oetolier, 187(1. one A. entered into a contract xxith the <!ox 

eminent of Nova Scotia for the construction of a railway front New (lla- 
gow, N.S., to a point on the Strait of Canso, known as the Eastern Ex 
tension Ry. On the 20th of December, in the same year. A. assigned all 
his right to said contract to the appellants, and on the same day an agree 
ment was entered into between the appellants and the Canada Improve 
ment Co., whereby tbe latter undertook to build ami equip the said East 
ern Extension Ry. On 22nd December the respondent ugreed with the 
C.i. Co. to do the necessary work on the said road, for which the company 
agreed to pay per mile the sum of $4,800 in cash, and $3.700 in first mort 
gage bonds of the res|H>ndent company. As security for his performance 
of the agreement, the respondent gave to the C.l. Co. a bond, with two 
sureties, in the penal sum of $100,000, which Ismd was afterwards assigned 
to the (iovernment of Nova Scotia. The respondent proceeded with tin 
work according to the said agreement, but the said bonds were not de 
livered as the work progressed, and the said C.l. t o. rcprcecntcd that 
they could not la» issued at that time. The respondent, therefore, suspend 
cd the work and took proceedings against the C.l. Co. for breach of tin- 
said contract. These proceedings were settled by a payment to the n 
spondent of a certain sum in cash ami notes, and an agn-ement was entered 
into lietween the appelhmts of the first part: the C.l. Co. of the second 
part, and the respondent of the third part, which agreement, after reciting 
the ubove facts, provided inter alia, as follows: That the C.l. Co. would 
deliver to respondent $80,000 of fust mortgage bonds of appellant's com 
puny as soon as the same could be legally issued, and use every diligence 
to have them issued, and they should, so far as the parties of the first ami 
second parts could make them, be a lien on the Truro and Pictuu Rramli 
Ry., which the (Iovernment of the Dominion were to hand over to the 
appellants, upon the Eastern Extension Ry. and upon the appellant com 
puny and its property rights and privileges set forth in s. 32 of its act of 
incorporât ion. That such bonds or other conveyances, or lien by which 
they might. Is- secured, should be free from any clauses restraining a sale 
of the property to which such lien attached, or in any way impairing tin 
remedy of the holders thereof in default of payment. That the whole 
i>Ktic of the first mortgage bonds should not exceed $1.200.0(10 and should 
bear interest at (1 per cent, ami that no other security should take pre 
cedcnco of the bonds to lie given to the respondent. Rut provision might 
Is- made for giving clear titles of I In* company's bonds in the event of 
their Iteing sold, the proceeds to lie secured for the licnetit of the bond 
holders. That the appellants covenanted and guaranteed that the bond- 
would be delivered to rescindent as above set out. ami that they would, 
if necessary, endeavour to procure such legislation as would remedy any 
defects now existing in their organization. That the (iovernment of Nova 
Scotia xvould use all means within its power to enforce the delivery of such 
bonds and might refuse government a id to said companies, until satisfied 
(hat respondent's right, to receive the said Isunls was protected and assured. 
That the contract between the C.l. Co. and the respondent should be can 
celled, and the bond given by respondent delivered up to him. On or
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;iIniiit tlio first day of February, 1870, tin* appellants entered into an agree­
ment. with the Governments of the Dominion and of Nova Scotia relin­
quishing their rights to the "Piéton Itrunch Ity.,*’ mentioned in said agree 
ment, and agreed to the repeal of the act providing for the transfer of the 
same to the appellants, and that it should lie retained by the Dominion 
until the Eustern Extension Ity. to the Strait of fan so and the steam 
ferry across the strait should lie completed, and then transferred to the 
appellants on certain conditions. This the respondent claimed to he a 
breach of the above agreement. and brought an action against the appel­
lant'» and the (\l. Vo. the latter, however, not being served with the writ 
issued in the cause. The defendants pleaded, inter alia, that as to $ to. 
nun of the said bonds the plaint ill" luul given an order on t lie f .1. Co. for 
their delivery to I Ion. I*. V. 11 ill. Provincial Secretary of Nova Scotia, 
which order had been accepted by the company, and was, in effect. an 
assignment of that portion of the said bonds. The evidence of the plain 
tiff was that the order was given on the condition that an order in council 
■dioitld be passed by the Nova Scot in Government protecting the right of 
the said plaintiff to have the said bonds delivered to hint, and the bonds 
given to the C.l. Vo. as security for the due performance by the plaintiff 
of the work on the Eastern Extension Ity. delivered up to the plaintiff; 
nul on these conditions being fullillcd the plaint ill' was to give to the 
Government a formal assignment of the mortgage bonds to the extent of 
stii.iiOO, but that such conditions were never carried out. The plaintiff 
recovered in the action, and the verdict in his favour was affirmed by 
the Supreme Court of Nova Scotia, whereupon the defendants in the action 
appealed to the Supreme Court of Canada, and. on the argument of the 
last mentioned appeal an agreement was entered into between tie* parties, 
to which agreement the Government of Nova Scot in became a party, em­
powering the Court to decide the case on the merits irrespective of the 
pleadings or any technical defence raised thereon, and limiting the amount 
in question to the sum of $40.000, the balance being satisfied by a judgment 
recovered by the respondent against the C.l. Co., in the Province of Que­
bec: Held, affirming the judgment of the Supreme Court of Nova Scotia, 
that the agreement entered into by the appellants with the governments 
of the Dominion and the Province of Nova Scotia, was a breach of the 
agreement made between the s, the C.l. Co., and the respondent,
above in part recited : Held. also, that the order given to the lion. P. V. 
Hill, was given on certain conditions which were never carried out, and 
was not an assignment of the bonds therein mentioned, and therefore the 
respondent was entitled to recover the said sunt of $40,000, with interest 
front the date of the breach of the agreement. Appeal dismissed with

Halifax X Cape Proton Coal & Ity. Co. v. Gregory, Tilth February, 1885, 
Cass. Can. S.C.It. Dig. 180.1. p. 727.

I An application was made to the Privy Council for leave to appeal. 
The application was refused with costs. Their lordships considered that 
in deciding the case under the agreement entered into at the hearing of 
the appeal, the Supreme Court was not acting in its ordinary jurisdiction 
a- .i Court of Appeal, but was acting under the special reference made to 
ii under this agreement. Further, that even if it were open to them to 
-He leave to appeal, the quest ions raised were not of sufficient public 
interest to induce them to depart from the ordinary rule that persons 
who have gone to the Supreme Court of Canada, and have there failed, 
shall not proceed any further to Her Majesty in Council.—3rd April. 
ISSli. Gregory v. Attorney-General of N.S., 11 App. Cas. 2:2V.] 

t an. Ity. b. Dig.—11.
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Liability for supplies.
Where a railway company which was unable at the time to definite l\ 

award a contract, by telegram guaranteed to the plaintitr that in tin 
event of a contract for the construction of a portion of its road not being 
awarded him. the coat. as well as ten per cent advance on all contractor's 
supplies placed by him on the ground, upon its becoming apparent that 
such contract would not be awarded him. a new contract does not arise 
from a subsequent promise of the company to assume the liability im 
posed by such telegram ; such promise was, however, an admission that 
the alternative provision for paying such cost and percentage had conn 
into effect.

Alfred v. Cl rand Trunk Vacille lly. Co., 5 D.L.IL IM. 20 W.L.Ii. 111.
| Allirmcd on appeal, 5 D.L.IL 471; referred to in Alfred v. tl.T.V. ( X.• 

2), ti D.L.IL 147.1

Liability for supplies.
Where a railway company, upon its failure to award the plaintiff a 

contract for constructing a piece of railway, did not pay him the value 
of construction supplies he had provided, and for which the railway com­
pany had agreed upon that contingency to pay for, the plaintiff become-, 
entitled upon the company's default to the cost of insurance carried on 
the supplies only after the time when the defendant became liable to pax 
for such supplies, when such insurance would be justifiable as in protêt 
tion of the plaintiff's lien as an unpaid seller. (Per Simmons, ,1.)

Alfred v. (Irand Trunk Pacific Ry. Co., 5 D.L.IL 154, 20 W.L.IL 111.
IA Hi rmed on appeal, 5 D.L.IL 471 ; referred to in Alfred v. G.T.P. (No. 

2), U D.L.R. 147.]
COXKTRVCTIOX OF RA1I.ROAI) OR SIDKTRACK—LIABILITY FOR SUPPLIES.

Where a railway company was unable to definitely award the plaintiff 
a contract for construction of >o much road as lie could, agreed with him. 
that in order to keep his teams employed during the winter, lie might pm 
in supplies necessary for the construction of so much road as he cotil-l 
complete during the working portion of the following summer, and that 
the company would guarantee him, in the event of its being unable to 
award such contract, the cost of such supplies, together with ten per cent 
advance thereon, the company upon not being able to award the plaintiff 
such contract, is liable to him for such advance upon a total cost of the 
supplies, and also for the loss sustained by him on a sale thereof, after 
due notice to the company. [Alfred v. Grand Trunk Pacific Ry. Co.. ■ 
D.L.IL 154, affirmed on appeal.]

Grand Trunk Pacific Ry. Co. v. Alfred, 5 D.L.R. 471.
[See Alfred v. Grand Trunk Pae. Ry. Co., 6 D.L.R. 147, 22 VV.L.R. •».'>.]

SUBCONTRACT—SUBCON TRACTEE*» RKIIIT8—ASSIGNABILITY.
Where a railway contractor turns over to the iff a number of con­

tracts for the construction of railway stations under an arrangement 
which was in effect that the plaintiff should supply all materials for and 
construct the stations in the place and stead of the original railway con­
tractor and that the latter would pay over to the plaintiff the progressive 
payments as and when they were from month to month received from the 
company, such a turning over is a valid and enforceable equitable assign­
ment placing the assignee in the shoes of the original contractor, even 
without the railway company’s consent as a literal compliance with the 
original contract, and the plaintiff can collect for his work and mater...Is, 
[Fraser v. Imperial Bank et al., sub nom. Fraser v. Can. Pac. Ry. Co., 1

0
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D.I..R. 078, 22 Man. L.R. 58.] Where, under an equitable assignment of 
it railway contract for the construction of a number of railway stations 
the plaintiff, with the knowledge and permission and encouragement of the 
défendant bank (whose customer he is) goes on i ing materials for 
and constructing the railway stations, the defendant bank is estopped 
from subsequently setting up a prior assignment in its own favour for 
future advances us against the plaint ill's claim for the materials and 
work so contributed by him in good faith and without notice; especially 
where to defeat the plaintiff's claim would In- an injustice tantamount to 
a reproach upon the law. and where the bank failed to notify the plain­
tiff of its prior assignment. [Russell v. Watts. 10 A.C. 590; St ronge v. 
Ilitwkes, 4 DeG. M. & <!. 1 Si*, applied; Fraser v. Imperial Rank, sub nom. 
Fraser v. Can. Pae. Ry. Co., 1 D.L.R. 978. 22 Man. L.R. 58, reversed.] 

Fraser v. Imperial Rank, 10 D.L.R. 292, 47 Can. S.C.R. 313.

1M MUX 1TY CLAUSE—RESPON81 111Î.1TY— Pi BMC ORDER T NS VR A M E—TEA N S- 
FEREE.

A clause in an agreement between a railway company and an individual 
for the building of a siding, connecting with the company's railways, which 
jairports to exempt the company from liability for injury or loss caused 
by its negligence or that of its servants in use of said siding, is not void 
as being against public order, as far as the fault of the company's em­
ployees is concerned. Such a contract does not require the authorization 
ami approval of the Board under s. 540 of the Railway Act, 1909.

Can. Northern Que. By. Co. v. Argenteuil Lumber Co., 28 Que. K.B. 408.

Quantity and classification of work—Final estimate of engineer • 
KNGI.NFKK EMPLOYED BY ANOTHER COMPANY—COMPLIANCE WITH CON­
TRACT.

Spndafora v. Griffin, 20 B.C.R. 475.

CONTRIBUTORY NEGLIGENCE.
See Negligence; Carriers; Crossing Injuries.
As affecting liability for injuries to employees, see Employees.
As affecting liability for injuries to passengers, see Carriers of Pas­

sengers; Street Railways.

CONVERSION
Conversion of goods by carrier after termination of carrier’s lien for 

charges, see Carriers of Goods.

CORPORATE POWERS.
Powers of provisional directors, see Provisional Directors.

Annotation.
Expiration of charter powers of railway company, 4 Can. Ry. Cas. 97. 

Right to build line beyond termines.

The Canadian Pacific Ry. Co. lias power, under its charter, to extend its 
line from Port Moody, in British Columbia, to English Bay. ] B.C.R. 
(pt. 2) 287, reversed.

Can. Pac. Ry. Co. v. Major, 13 Can. SS.C.U. 233.

3
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[Adhered to in Can. 1*ue. Ry. Co. v. Kdmonds, 1 B.C.Ii. (pt. 2) 2011 : in­
ferred to in Atty.-( louera I v. ('an. I'm*. Ry. t o„ 11 B.C.R. .'114; \ iiiicoiiw i 
v. ( an. Vue. Ry. Co., 2.'» Van. S.C.R. 21; relied on in Re Branch Lines t an. 
Vue. Ry. Vo.. .‘10 Can. S.C.R. TV. 1
l.KAMK OF no AD FOIt TF.lt M OF Y K AUK—Til XXSFF.lt OF VOItl'OltATF. Itll-IITs.

The Canada Southern Ry. Co., by its charter and aineiidments tlieici- 
luis authority to enter into an agreement with any other railway company 
with respect to the t rallie arrangements or the use and working of i In 
railway or any part thereof, and by the Railway Act. 1ST1.1, it is authorized 
to enter into traffic arrangements and agreements for the management 
and working of its railway with any other railway company, in ( anad.i 
or elsewhere, for a period of twenty-one years:—Held, reversing the d. 
cision of the Court of Appeal, that authority to enter into an agreement 
for the “use and working" or “management and working” of its load 
conferred upon the company a larger right than that of making a forward 
ing agreement or of conferring running powers; that the company could 
lawfully lease a portion of its road to a foreign company and transfer t- 
tlie latter all its rights and privileges in respect to such portion, and i 
foreign company in such case would lie protected from liability for m 
jury to property occurring without negligence in its use of the road 
leased, to the same extent as the Canada Southern Ry. Co. is itself pr<. 
teeted. Same case, sub nom. Weal leans v. Canada Southern Ry. Co.. j| 
A.R. (Ont.), 207. reversed.

Michigan Central Ry. Co. v. Wealleans. 24 Can. S.C.R. 300.
[Distinguished in Lynch v. Win. Richards Co., 38 X.B.R. 170.]

Aiistaining from i:\f.rmkk of rrni.it i raxviiisk—Venue voi.icy.
An agreement by a corporation to abstain from exercising franchi «es 

granted for the promotion of the convenience of the public is invalid 
as lieing contrary to public policy ami cannot lie enforced by 1 lie 
Courts. Where a company subject to the Railway Act. with powers to 
construct railways and tramways has allowed its powers as to construction 
of new lines to lapse by nonuser within the time limited it is not com­
petent for it to enter into an agreement with a municipality for the con­
st ruction of a tramway within the municipal limits under the provisions 
of Art. 470 C.C.I*.

Montreal Park & Island Ry. Co. v. Chateauguay & Northern Ry. < •>. 
4 ( an. Ry. Cas. 83, 35 Can. S.C.R. 48.

Right to erect poles ox street hy power company—Special a< i 

A MEXDM EXT—CONSTRUCTION.
Where a general clause of another statute is by the incorporating Art 

made applicable to a corporation, and its undertakings by a reference 
which does not specify an amendment already made to such general cIium-. 
Mich amendment is to be read as forming part of the company’s Act of 
incorporation and will control the powers granted to the company. | In 
terpretation Act. R.N.C. 100(1, c. 1, s. 20 (b) construed.] A clause in n 
general Act making it a condition precedent to the erection of electric 
light poles and wires, in a municipality, that the consent of the municipal 
council shall 1h> first obtained and that the whole xvork incident to tin* 
erection of the poles shall he under the supervision of an appointee of tin- 
council. is not inconsistent with nor superseded by special provisions con 
tained in the Act of incorporation of an electric light company conferring 
upon it the power to erect poles in a street, and to operate the Iiimiivss 
of the company and making the eompany responsible for damages caused 
in carrying on or maintaining their works. Powers conferred hy a special
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Art of Parliament incorporating an electric light and power company 
vhose powers include the erection of poles and the doing of all things 
necessary for the transmission of light, heat, and power, provided that the 
«aine is done so as not to “incommode*’ the public use of streets are not 
in con II ici with the provisions of an amended section of a general Act, 
which is made applicable to the corporation by its Act of incorporation, 
and which makes it a condition precedent to the erection of poles that the 
«•misent of the municipal council shall lie first obtained.

Toronto & Niagara Power Co. v. North Toronto, 11 Can. Ry. l'as. 370. 
*25 O.L.R. 47.*», 2 D.L.R. 1*20.

| Reversed in f 101*2] A.C. 834, 14 Can. Ry. ( as. 302, 5 D.L.R. 43.]

SCKC IAI. ACT COXFERHI Ml VOWKItS OX ELECTRIC MC.IIT COMPANY—VSER 01* 
HIGHWAY—ERECTION OF I'OI.I S IN STREET.

The powers conferred upon the Toronto & Niagara Power Co. by ss. 1*2, 
13 of its Act of Incorporation of 100*2. remain intact, notwithstanding the 
provisions of the Railway Act, 1000. and that- company is entitled to 
erect poles for the purpose of stringing power transmission lines along 
the streets of a municipality without the consent of the municipality 
|Toronto & Niagara Power Co. v. North Toronto. 14 Can. Ry. Cas. 370. 
*2 D.L.R. 1*20. reversed on appeal. ]

Toronto & Niagara Power Co. v. North Toronto. 14 Can. Ry. Cas. 30*2. 
f 101*21 A.C. 834. 5 D.L.R. 43.

Am am; am at ion of two railways—Efect on constituent companies as

CORPORATE KNTITIKS.

I pon an agreement for the amalgamation of two railway companies 
living sanctioned by ( >rder-in-('oiineil under s. 3(11 of the Railway Act. 
]0iHi. the amalgamated company hmmies a new corporation with the rights 
and liabilities of the constituent companies, and the latter cease to exist 
as corporate entities; and it is not competent for one of the constituent 
companies thereafter to prosecute an appeal from an award made against 
it prior to the amalgamation.

lie Van Horne ami Winnipeg & Northern Ry. Co., 18 D.L.R. 517.

Tki.kpiioni: company—Franchise—Vsk of streets—Time limit—Onta­
rio MvNieiP.xi. Act.

The Legislature of, Ontario has not given the municipalities of the prov­
ince authority to permit telephone companies to occupy the streets and 
highways with their poles and wires for a longer period, at one time, than 
live years. An agreement, by a municipality to permit, by irrevocable li­
cense, a telephone company to occupy the streets with poles and wires 
is ultra vires. Judgment of the Appellate Division (44 O.L.R. 3tltl), re­
versed: that on the trial (4*2 O.L.R. 3851. restored.

Cobalt v. Tcmishaming Telephone Co.. .*»!• Can. S.C.R. 0*2.

COSTS.
For the construction of crossings, see Highway Crossings; Railway 

Crossings; Farm Crossings ; Wires and Poles.
In expropriation proceedings, see Expropriation.
Sec Ap|M*als.

COURTS.
See Jurisdiction; Railway Hoard; Appeals.
As to assessment of damages by Court or Jury, see Damages.
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COVENANTS AND CONDITIONS.
See Contractu.
Convenant* limiting liability, see Limitation of Liability.
Conditions in bill of lading, see Carriers of (ioods.
Conditions on passenger ticket-, see Tickets and Fares.
Conditions as to notice of claim-, see t la inis.
Covenants of railway companies with employees, see Km ploy ee*. 
Covenants of street railway companies with niun s. see Street

Covenant- allecting the carriage of live stock, see Limitation of Liu 
bilily; Carriage of Live Stock.

Covenants in bond-, see Itond- and Securities.
Covenants by railway companies respecting Isunt-es and subsidies, see 

liuilwuy Subsidy.
Agreements respecting telephones, see Telephones.

CREDITORS.
See Scheme of Arrangement.

CRIMES AND OFFENCES.
Constitutionality of provincial statute as to railway fires, see Constitu­

tional I jaw.
Imposition of penalties on street railways, see Street Railways.

Annotations.
Liability of a railway company to indictment. 1 Can. Ry. Cas. 021. I» 

Can. Ry. Cas. 4SU.

Running cars without tiioi'KK I'Bkcactions—Neui.igence emianukrin».
LIFE.

The omission of an electric railway company operating their cars upon a 
highway to use reasonable precautions .-o as to avoid endangering Un­
lives of the public using the highway in common with the company, is a 
breach of legal duty constituting a common nuisance under the Criminal 
Code, ss. 101, 213, for which an indictment >x ill lie.

R. v. Toronto Ry. Co., 4 Can. Cr. ( as. 4.
| Referred to in R. v. Toronto Ry. Co., 10 O.L.R. 26.]

Obstructing regiment on march—Street car at street crossing.
( I i Where the alleged obstruction of a regiment on parade by an elec­

tric car of which the accused was the motorman. appears on the rehearing 
on appeal to have been accidental, the Court will reverse the summary 
conviction. (2i I’er Court of Appeal:—A County Judge hearing an ap 
peal from a summary conviction has no power to state a case to the Court 
of Ap|>eul in respeet of points of law arising on the appeal before him.

The King v. Melntosh, 17 Can. Cr. Cas. 29fi (Man.).

Prairie fires.
The fact that shortly after the passing of a locomotive a fire is seen 

near the railway traek, where none existed before, is prima facie evidence 
that the fire originated from sparks from the locomotive. The provision- 
of the Prairie Fires Ordinance requiring locomotives to lie equipped with 
certain appliances and in casting on a defendant the onus of proof in a 
criminal charge relating thereto, are binding on a railway company de-

9348
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riving its powers from tliv l'a rl in mont of ( anada, luit operating linos of 
railway in the North-Vont Territurie*.

Ilox v. Can. I’ai*. l!y. Co., 7 Terr. L.R. 286.

Kxpress company—Dki.ivkky of liquor C.O.I).
X voiisigiiinoitt of liquor was shipped hv Dominion F.x press from Am­

herst to Monet on. C.O.I)., and delivered to the purchaser at the latter place 
by the agent of the company upon the payment of the price: Held, that 
the agent was not guilty of an olTenee against the Canada Temperance 
Ai t. Rule absolute for certiorari to remove conviction.

Kx parte Trenholm, .*17 C.L.J. 43.

\| WSI.AI GIITKH—CtRIKVOUS 1101)11.Y INJURY — I NW1CTMENT OF CORPORATION—■ 
PUNISHMENT.

The defendants were indicted for neglecting to take reasonable precau­
tions and to use reasonable care in maintaining a bridge forming part of 
their railway which was used for hauling coal and carrying passengers, 
and that a locomotive engine and several cars then I icing run along said 
railway and across said bridge, owing to the rotten state of the timbers 
uf the bridge, were precipitated into the valley underneath, thereby cans 
ing the death of certain persons. The defendants were found guilty and a 
line of $5,000 was indicted by Walkem. .1.. at the trial:—Held, per M<- 
Coll, C.J., ami Martin, J., on appeal affirming the conviction, that such 
an indictment will lie against a corporation under s. 252 of the Criminal 
Code. Per Drake and Irving. JJ.: Such an indictment will not lie against 
a corporation. Ss. 101, 102. 213, 232, 030, 713 of the Code considered. 
A corporation cannot Ik* indicted for manslaughter. Per Met 'oil, C.J.: 
The words “grievous bodily injury” in s. 252 have no technical meaning, 
and in their natural sense include in juries resulting in death. Per Drake, 
I.: The indictment charges the company with the death of certain per­
sons owing to the company’s neglect of duty and is a charge of man­
slaughter. the punishment of which is a term of imprisonment for life, 
and I «‘cause a corporation cannot suffer imprisonment therefore the 
punishment laid down io the Code is not applicable to such a body. When 
•Icath ensues the offence is no longer “grievous bodily injury,” hut 
culpable homicide.

Regina v. I'nion Colliery Co., 1 Can. Ry. Cas. 4ft!), 7 B.C.R. 247. 
(Affirmed in 31 Can. S.C.R. SI. I Can. Ry. Cas. 511, 4 Can. Cr. Cas. 

400: referred to in R. v. Toronto Ry. Co. I No. 1), IS Can. Cr. Cas. 420.|

MANSLAUGHTER—INDICTMENT AGAIN HT HOI) Y CORPORATE—('RIM. C'ODK—
Fine.

Vnder s. 213 of the Criminal Code a corporation may he indicted for 
omitting, without lawful excuse, to perform the duty of avoiding danger 
t<> human life from anything in its charge or under its control. The fact 
that the consnjuenee of the omission to perform such duty might have 
justified an indictment for manslaughter in the case of an individual is 
not ground for quashing the indictment. As s. 213 provides no punishment 
for the offence the common-law punishment of a fine may be imposed on 
•I corporation indicted under it. 1 Can. Ry. Cas. 4ftft, affirmed.

I'nion Colliery Co. v. The Queen, 1 Can. Ry. ( as. 511, 31 Can. S.C.lt. 81.

Failure to issue tariff of fares—Officer of railway company—Of­
fence of company.

The defendant, who was second vice-president and the general manager 
of a railway company, was convicted by a police magistrate under s. 138 
of the Criminal Code of an offence against s. 3 of 16 Viet. c. 37 (D.) on
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tliv following linding»: That the company lunl ti«»t during the year 19U«; 
fixed or issued n tariff of fares or charges, payable by each third el»-' 
passenger by any train on said railway for each mile traveled: that the 
company had not during that time permitted a third class passenger 
travel by any train on said railway at the fare or charge of one penn> 
currency for each mile traveled*, and that the said company had not 
during that time provided that at least one train having in it third vins» 
carriages should run each day to . from .. . being part of the said 
railway: — Held, that, the conviction of the defendant for the omission o* 
the company was bad : — Held, also, that in any event the operation of ». 
138 of the < riininaI ('ode was in this ease excluded by the existence of a 
penalty for the offence under s. 294 of the I tail way Act, 1903.

Rex v. Mays, li Can. Ry. Vas. 4SO. 14 O.I..R. 201.

PROTECTION OF STREET CROSSING—CHARGE OF F AIM III:--- JOINT IXIIIt TMK.X T
The Railway Vommittee, upon the application of a city, in order to pro 

vide protection at a place where a street was crossed by the tracks of 
two railways, ordered and directed that the two railways should, within 
a specified time, properly plank between their said tracks, and also pro 
vide gates and watchmen thereat, and should thereafter maintain and 
protect the said crossing:—Held, that a joint indictment against the two 
companies for the failure to place gates and a watchman at the crossing 
would not lie; and therefore there was no jurisdiction in the Court of 
Heiieral Sessions of the Peace to try such an indictment, and a conviction 
made at the sessions against the two companies was quashed. [The effect 
of ss. 105, 221. 247 of the Criminal Code, and ss. 33, 427, 431 of the Rail 
way Act, 1900, considered.]

Rex v. Grand Trunk & Can. Pac. Ry. Cos., 8 Can. Ry. Cas. 453, 17
O.L.R. oui.
Order of Board—Establishment and maintenance of fireguard—Con 

viction—Nonpvblication of order in Canada Gazette.
R. v. Can. Northern Ry. Co., 8 W.L.R. 889 (Sask.).

Secret commission—Supplying empty cars.
The Board should not take action under s. 431 of the Railway Act. 

1900, against a railway employee for taking a brilie to t y empty cars
contrary to ss. 317, 427 unless where it considers there has been a failure 
on the part of the railway company to administer such discipline as the 
public safety demands. In such a case the proper remedy is for the local 
Crown Attorney to take criminal proceedings under 8 & 9 Edxv. VII. c. 
33, s. 3 (a i.

Re Conductor A.B., 18 Can. Ry. Cas. 54.

CROSSING INJURIES.
A. In General.
B. Speed.
C. Signals and Warnings.
D. Duty to Look and Listen.
E. Flagmen; Gates.

Injuries by street railways, see Street Railways. 
Protection of highways, see Highway Crossings. 
Protection of railway crossings, sec Railway Crossings. 
Regulation of farm crossings, see Farm Crossings.

3
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Regulation of wire crossings, see Wires ami Poles.
Defective approaches to station causing injury, see Stations,
See Negligence; Hand Cars.

Annotations.
Signals at highway crossings. 1 Can. Ry. Cas. .‘117.
Contributory negligence at highways. 1 Can. Ry. Cas. 350.
Negligence and Contributory Negligence. 4 Can. Ry. Cas. •225.
Negligence at crossings, and failure to give warnings. Ill Can. Ry. Cas.

A. In General.
Collision—Am bbakkk— I’aii.i hk to comity with statute.

The Grand Trunk Ry. crosses the Great Western Ry.. about a mile 
east of the city of London, on a level crossing. A Grand Trunk train, on 
which plaintilf was on board as a conductor. Iiefore crossing, was brought 
to a stand. The signalman who was in charge of the crossing, and in 
the employment of the Great Western Ry. Co., dropped the semaphore, 
ami thus authorized the Grand Trunk train to proceed, which it did. While 
crossing the track, appellant’* train, which had not been stopped, owing 
to the accidental bursting of a tube in air brakes, ran into the Grand 
Trunk train and injured plaintill’. It was shewn that these air brakes 
were the best known appliances for stopping trains, ami that they had 
hern tested during the day. but that they were not applied at a sullieieiit 
distance from the crossing to enable the train to Is* stopped by the hand 
iirukes, in case of the air brakes giving way. C.S.C., c. till, s. 142. R.S.U.. 
e. 105, s. 00. enacts that “every railway company shall station an ollieer 
at every point on their line crossed on the level by any other railway, 
and no train shall proceed over such crossing until signal has been made 
to the conductor thereof, that the way is clear.” S. 143 enacts that “even 
locomotive . . . or train of cars on any railway shall, before crossing 
the track of any other railway, on a level. In* stopped for at least the 
space of three minutes”:—Held, that the appellants were guilty of negli­
gence is not applying the air brakes at a sullieieiit distance front the 
crossing to enable the train to la* stopped by handbrakes in case of tin- 
air brakes giving way. That there was no evidence of contributory negli­
gence on the part of the Grand Trunk Ry., as they had brought their train 
to a full stop, and only proceeded to cross ap]K*llant’s track when au­
thorized to do so by the ollieer in charge of the semaphore, who was a 
servant of the Great Western Ry. Co., 2 A.R. (Ont.I ($4. 40 Q.B. 333. af­
firmed.

Great Western Ry. v. Brown, 3 Can. S.C.R. 159.
[Approved in White v. Goslield. 10 A.R. (Out.) 555; .lennings v. Grand 

Trunk Ry. Co., 15 A.R. (Out.) 477; referred to in Gray v. Steel Co. of 
Canada, 12 X.S.R. 500.]
t hlSRVVTIOX TO II Kill WAY—CAR l.YINti OX t ROSSI XU—FltltillTKXIXG HOItSK.

Defendants have two lines of railway crossing a street known as Spa- 
ilina crescent in Saskatoon. In obtaining permission to build the second 
line of railway across this street the Board required the company to raise 
the street to a certain level. This work had partly been done, but there 
was a portion left unfinished which left a ditch alaiut three feet deep in 
one part of the street. The plaintill' was driving along this street and 
when crossing the defendants’ track his horse shied at a caboose lying on 
the track ami projecting into the street, ami which had lieen so lying for 
more than five minutes. Upon the horse shying the plaintiff’s buggy
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went over the side of the ditch before referred to, throwing him out. 
whereby he was injured and the horse running away was also injured : - 
Held, that leaving the caboose standing on the street for the time it was 
shewn to have been constituted an unauthorized user of the highway, and 
the accident having resulted from such unauthorized user together with 
the condition of the street by reason of the company’s failure to coniplx 
with the order of the Hoard, the company was liable in damages.

Weaver v. Can. Northern Ry. Co., Id Can. Ry. Cas. 4tiS. 4 Sask. 1.15
201.

Injury to person crossing track.
The fact that the person injured was walking on the tracks itself and 

not alongside will not constitute him a trespasser if his walking on the 
track was incidental to a reasonable attempt on his part to cross the rail 
way at a crossing regularly used by the public without objection or 
warning on the part of the railway company.

(irand Trunk Ry. Co. v. McSween. 2 D.L.R. S74.

Foot caught in space of rail.
A verdict of a jury for the plaintiff, in an action to recover damages 

for injury resulting from the allied negligence of a railroad company in 
leaving an unm-cessarily wide space between the planking and the inside of 
one of the rails of their track at a highway crossing, whereby the plain 
t ilf while walking along the highway at night got his foot caught in tin- 
space, and being unable to extricate it in time, it was cut off by a loco 
motive, should not lie disturla-d on appeal, where the jury tirnl that tin- 
railroad company was negligent in not having the crossing in proper order, 
and that the plaintiff could not by the exercise of reasonable care have 
avoided the accident.

Stevens v. Can. Vac. Ry. Co.. 1ft D.L.R. 88. 1.1 Can. Ry. Cas. 28.

B. Speed.
Excessive speed—Running train through town—Contributory negli­

gence.
In an action against the G.T.R. Co. for causing the death of the plain 

tiff's husband by negligence of their servants, it was proved that the acci 
lient occurred while the train was passing through the town of Rtrathroy ; 
that it was going at a rate of over thirty miles an hour ; and that no ls-11 
was rung or whistle sounded until a few seconds la-fore the accident:—Held, 
affirming the judgment of the Court of Appeal, l.'l A.R. (Ont.) 174. that tin- 
company was liable in damages. For the defense it was shewn that 11n- 
deceased was driving slowly across the track with his head down, and 
that he did not attempt to look out for the train until shouted to by 
some persons who saw it approaching when he whipped up bis horse- 
ami endeavoured to drive across tin* track and was killed. As against 
this there was evidence that there was a curve in the road, which would 
prevent the trains being seen, and also that the buildings at the station 
would interrupt the view. The jury found that there was no contributory 
negligence:—Held, per Ritchie, C.J., and Fournier and Henry, JJ., that 
the finding of the jury should not lie disturbed. Strong. Taschereau and 
<5wynne, .1.1.. contra, [l.'l A.R. (Ont.) 174, 8 O.R. 001, affirmed.]

Grand Trunk Ry. Co. v. Beckett (1887), 16 Can. S.C.R. 713.
| ls-ave to appeal was refused by the Privy Council, ft Canada Gazette 

See the Grand Trunk Ry. Co. v. Jennings, 13 App. Cas. 800, in 
which this case was discussed and approved.]
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[Approved in Grand Trunk Ry. Co. v. Jennings, 13 App. Cm.». 802: 
followed in Preston v. Toronto Ry. Co.. 13 O.L.l!. .'MW: referred to in 
llollingvr v. Can. I'm:. Ry. Co.. 21 O.R. 703; Warltoy* v. Lachine Rapid- 
Hydraulic ami hand Co., 22 Que. S.C. .341: distinguished in Tin-lev \. 
Toronto Ry. Co., 17 O.L.l!. 74; followed in Cameron v. Royal Paper Mill» 
Co.. 31 Que. S.C. 280.]

RUNNING LOCOMOTIVE REAR END FOREMOST -S|»KKI) Ol TRAIN AT RAILWAY 
(ROSSI NO.

A railway company that uses a locomotive, rear end foremost, to haul 
a train, so that the driver cannot see the track immediately ahead, i- 
guilty of negligence and liable to contribute to the In»* arising from a 
••arriuge being run down at a railway crossing, when the accident might 
pns»ihlv have been averted, had the driver of the locomotive been able to 
-ce the carriage approach. There is no statutory obligation to slacken 
the speed of a railway train at an ordinary railway crossing.

Grand Trunk Ry. Co. v. Daoust, 14 Que. K.ll. 348.
| Applied in Can. Pae. Ry. Co. v. Toupin. 18 Que. K.lt. 33ft.]

Street crossings—Kxtraorihxary precautions.
A railway company is under no legal obligation to slacken the speed of 

its trains through a town, if its track is properly fenced. The failure of 
a railway company to have a guardian, or gates or some equivalent form 
of protection at a street crossing, however dangerous from the lay of the 
land making it impossible to see approaching trains, is not a fault that 
will make the company liable for accidents by collision with its passing 
trains.

Queliec & Lake St. John Ry. Co. v. Girard. 13 Que. K.R. 48.

Excessive speed—Thickly peopled district.
Railway companies are responsible for accidents caused by their trains 

in thickly peopled portions of towns traveling at a rate of speed exceeding 
ten miles per hour. They cannot invoke the exception made when the 
right-of-way is enclosed if the fences have gaps or openings without pro­
tection opposite intersecting streets on one of which the accident occurred.

Jolicoeur v. Grand Trunk Ry. Co.. 34 Que. S.C. 437.

8TRKET crossing—Excessive speed—Injury to person driving across

In an action against n railway company for negligence, it appeared 
that a locomotive of the defendants was running at a dangerous rate of 
speed for the locality, and struck and killed u person who was driving a 
team and waggon over the track at a street crossing. There was a tool 
house near the crossing, which to some extent obstructed the view, and 
there was also another train shunting near by. The jury found that 
death was caused by the defendants’ negligence in failing to reduce the 
speed of their train as provided by the Railway Act, ami that the de­
mised had committed no acts of contributory negligence. No questions 
were submitted to the jury as to whether the defendants were guilty of 
any other acts of negligence. It was held, that as the noise of the shunt­
ing train might have reasonably engaged the attention of the deceased, 
and as his view near the crossing was obstructed by the tool house, the 
jury was justified in finding that there was no contributory negligence; 
but that following G.T.R. v. McKay, 3 Can. Ry. Cas. 32, 34 Cun. S.C.R.
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81, tliv venlict in the |»la intitr^ favour should 1m» set aside, and (Wet 
more. .1., dissenting) a new trial ordered.

Andreas v. ('an. l’ai*, llv. L’o., 7 Terr. LR. 327.
[Followed in Minor v. (Irand Trunk Ry. Co., ‘22 Can. Ry. Cas. 104. 3ô 

D.L.R. loti.)

Ix.Il KY TO l'KKHON CROSSING THACK—TRAIN RI'N XI Mi 1IACKW XIMIS—R\ 11 
<IF SPEED IX CITY—WARNING—CONTRIIU'TOHY NKGI MKN< K.

Spécial eireiinistanees may call for other precautions in addition to tlio-e 
prvserils'd lix statute, as to ringing the hell or blowing tin- whistle as u 
warning, and xvlnit those additional precautions are. is. in each vast*, a 
•picstioii «if fact for the jury. | Lake Krie & Detroit River Ry. Co. v. liai 
«•lay. -'in Can. S.C.R. .■{tin. followed.! The provision that the speed of train- 
tin the Toronto K.splanmh» shall not exceed four miles an hour. 28 Viet, 
v. ."14. s. 7. has not lieen superseded hy tin* Railway Act. 1SS8. s. 230. 
and âô & Atl Viet. e. 27, s. 8. It is for the jury to consider in the light 
of all the surrounding circumstances whether the fact that deceased did 
not look in the direction of an approaching engine, is such negligence a- 
disentitles his representatives from recovering in an action against a 
railway company for negligence. The jury found that deceased was guilty 
of contributory negligence, hut. that defendants could have avoided tin 
accident by the exercise of reasonable care. Held, that the plaintill" was 
entitled to judgment.

Moyer v. <irand Trunk Ry. Co., .1 Can. Ry. Cas. 1, 2 O.W.R. 83.
[Referred to in .Smith v. Niagara, etc., Ry. Co., !> O.L.R. 138.]

Strket crossing—Collision—Rate ok sm:n.
Where all the usual signals and warnings were given by the railway 

company, and the proximate ami determining cause of the accident of 
which the plaintilY complained was the imprudence ami recklessness of her 
deceased husband and his brother, the plaint iff is not entitled to recover 
It was unnecessary to decide whether s. 2’>0 of the Railway Act, 1888. pro 
hihiting a rate of speed, through a thickly peopled portion of a city, ex 
«•ceding six miles an hour applies to highway crossings, liecause, in tin 
opinion of the Court of Review, the acculent would have happencil even 
if the rate of spe«-d had been less than six miles an hour. Judgment of 
Superior Court reversed.

Tanguay v. (irand Trunk Ry. Co., 3 Can. Ry. Cas. 13. 20 Que. 8.C. 00.
[Note.—The two Courts differed upon a question of fact. The Judge a 

quo was of opinion that the accident would not have occurred if the train 
had Im-cu going at a speed less than six miles an hour, ami that s. 230 
«if the Railway Act, 1888, prohibit* a <pee«l cx«'ceding six miles an hour 
across highway crossings in cities, towns and villages. |

Excessive speed—Crossing track while engine arovt starting
PROXIMATE CAI NE.

Three persons were near a public road crossing when a freight train 
passed aft«»r which they attempted to pass over the track and were struck 
hy a passenger train coming from the direction opposite to that of tin» 
freight train and killed. The passenger train was running at the rate 
of forty-five miles an hour, and it was snowing slightly at the time. On 
the trial of ncthms under laird Canipliell's Act against the Railway Coni 
pany the jury found that the death of the parties was due to negligence 
"in violating the statute by running at an excessive rate of speed" ami 
that deceased were not guilty of contributory negligence. A verdict fur 
the plaintiff in each ease was maintained by tho Court of Appeal:—Held,



l'IJOSSI X(i IN.II lilKS. 1

that the railway company was lialilc: that the deceased had a right t<> 
cross the track and there was no evidence of want of care on their part 
and the same could not In- presumed : and though there may not have 
hceit precise proof that the negligence of the company was the direct cause 
of the accident the jury could reasonably infer it from the facts proved 
and their liuding was justified. [McArthur v. Dominion Cartridge Vo..
| I'.HI.i] AX'. 72, followed : Wakelin v. London & South Western lly. Co.. 
J2 App. Cas. 41. distinguished]:—Held, also, that the fact of deceased 
starting to cross t he track two seconds lie fore being struck by the engine 
was not proof of want of cure : that owing to the snowstorm and the e- 
raping steam ami noise of the freight train they might well Inixe failed 
to see the headlight or hear the approach of the passenger train if they 
hud looked and listened.

(I rand Trunk lly. Co. v. Mainer; ( Ira ml Trunk lly. Co. v. Hughes:
( iraml Trunk lly. Co. v. It ready. Ô Can. lly. Cas. ÛW, SKI Can. S.C.ll. I SO.

[Applied in Jolicoeur v. (iraml Trunk lly. Co., .‘t4 (.hie. S.C. 4(10; fol- 
lowecl in Winnipeg Klee. Co. v. Schwartz, 17 Can. lly. Cas. 1. 1(1 D.L.ll. 
(»S 1 ; Minor v. (Iraml Trunk lly. Co., 22 Can. lly. Cas. 104. It"» D.L.ll. loti; 
distinguished in Heck v. Can. Nor. lly. Co.. 2 Alta. L.ll. fi;>8; Tinsley v. 
Toronto lly. Co., 17 D.L.ll. 74; referred to in Kisenhuuer v. Halifax & S. 
W. lly. Co.. 42 N.S.Il. 4.14.1

Excessive speed—Kindi.no or jciiy—Misimkkc tion—Su.xai.s and xvarx-

Where in an action against a railway company to recover damages for 
the death of the plaintiff's husband, the findings of the jury are to the 
effect that the death of the decease!I was caused in consequence of running 
the defendant's train at an excessive rate of speed, hut were not directed 
to any findings as to whether or not the deceased had been guilty of 
contributory negligence where there was sullieient evidence of the ringing 
of the hell, the blowing of the whistle, the shunting of cars, together xxith 
other circumstances which might have acquainted the deceased of an ap­
proaching train, a verdict in favour of the plaintiff under such facts does 
not warrant a new trial, but the whole action must lie nonsuited.

Andreas v. Can. l'ne. lly. Co.. n Can. lly. Cas. 440. 2 W.L.II. 240.
| Allirmed in Ô Can. lly. Cas. 4Û0, .17 Can. S.C.ll. l.J

Excessive speed—Skjxai.s.
A. brought an action, as administratrix of the estate of her husband, 

against the C.IMl. Co., claiming compensation for his death by negligence 
and alleging in her declaration that tin* negligence consisted in running 
a train at a greater speed than six miles an hour through a thickly popu 
lated district and in failing to give the statutory warning on approaching 
the crossing where the accident happened. At the trial questions were 
submitted to the jury who found that the train was running at a speed 
of 2ô miles an hour, that such speed was dangerous for the locality, and 
that the death of deceased was caused by neglect or omission of the com­
pany in failing to reduce speed as provided by the Railway Act. A verdict 
was entered for the plaintiff and on motion to the Court, en bane, to have 
it set aside and judgment entered for defendants a new trial was ordered 
on the ground that questions us to the hell having lieen rung and the 
whistle sounded should have lieen submitted to the jury. The plaintiff 
appealed to the Supreme Court of Canada to have the verdict at the 
trial restored, and the defendants, by cross-appeal, asked for judgment : — 
Held, aflirming 2 W.L.II. 24b. .j Can. lly. Cas. 440. Idington, J„ dissenting, 
that by the above findings the jury must he held to have considered the
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oilier grounds of negligence charged, as to xvhieli they were propcrlx 
directed by the .fudge. and to luive exonerated tlie defendants from liabil­
ity thereon, and the new trial was improperly granted on the ground men 
tinned : Held, also, that though there xvas no express lindings that th. 
place at which the accident happened was a thickly peopled portion of the 
district, it was necessarily imported in the limling- given almve; that thi» 
fact had to Is* proved by the plaint ill* and there was not evidence to sup 
port it; and that as the evidence shewed it was not a thickly peopled por­
tion. the plaint ill' could not recover and the defendants should have judg 
incut oil their cross-appeal.

Andreas v. Can. I'ae. Ily. Co., 5 Can. liy. l'as. 4.10, 37 Can. S.C.R. 1.
[Followed in Met ira w \. Toronto Ky. Co.. IS O.I..R. 154; referred to in 

Ki sen ha tier et al. x. Halifax & S. W. Hy. Co.. 42 N.S.H. 4 .'IS ; followed in 
Paquette v. Grand Trunk Hy. Co., 13 Can. Hy. Cue. «is. Hi O.VV.R. 805,]

I'm vim s ah iiiK.NT—Hah; of sckkii.
Ily reason of the provisions contained in s. 275 of the Hailway Act. 

10«t;. as to the making of rc|a»rts and inspection of accident occurring 
at railway crossings, that part of the section added by s !» Kdxv. VII. 
(Can.I c. 32, prohibiting a speed of more than 10 miles an hour by trains 
at certain crossings not protected to the satisfaction of the Hailwav Com 
mission where accidents resulting in bodily injury or death had previ 
otisly occurred, must he held to be limited in the latter respect to accidents 
of which the railway company is tixed with notice by reason of physical 
impact occasioning the same or hy reason of the train employees actually 
becoming aware of the accident so as to report it: a previous accident 
by a horse taking fright at a passing train after passing over the crossing 
will not bring the subs. (4) into operation where it was not observed 
by the railway employees so as to call upon them to make a report.

Hell v. Grand Trunk Hy. Co., Id Can. Hy. Cas. 318, 211 O.L.H. 247, It 
D.L.K. 27».

[Reversed in 1ft Can. Hy. Cas. 324.]

EXC’KSSIVK HPI.KO—I’liOTKCTKI» CROSSING.

An instruction to the jury, in an action for injuries sustained by a 
collision at a. highway crossing, that it was negligence to run a train 
through a thickly settled part of a town or village at more than 10 mile- 
au hour, is erroneous, unless qualified by stating in elFcct the exception- 
contained in s. 27.1 of the Hailway Act. 190ft, permitting a greater rate of 
speed where the crossing is protected in accordance with an order of the 
Hoard or other competent authority. [Grand Trunk Hy. Co. v. McKay. 34 
Can. S.C.H. 81. 3 Can. Hy. Cas. 52, followed.)

Hell v. Grand Trunk Hy. Co., 1ft Can. Hy. Cas. 318, 2» O.L.R. 217, 14 
D.L.IL 27».

| Reversed in 10 Can. Hy. Cits. 324.]

Ill ItllKN OF 1‘IIOOF—SPKKII LIMIT.

Where a damage action against a railway company is based upon a 
level crossing accident due to the running of trains at a rate far exceeding 
that of ten miles an hour through the thickly portion of a village
or town and so primarily in contravention of s. 275 of the Hailxvay Act. 
l»0ft, as amended by 8 » Kdxv. VII. (Can.), e. 32. s. 13, the onus of proof i< 
upon the railway company to sliexv that it comes xvithin the exceptions 
contained in the statute hy having a special order of the Hailxvay Com 
mit tee or of the Hoard governing the mode of protection of the crossing 
and so exempting the company front the restriction of ten miles an hour
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at the* locus in quo, or to show that the company had permission to exceed 
that limit by some regulation or order of the Hoard applicable to the 
particular locality. [Hell v. Grand Trunk Ity. Vo.. H D.L.R. *279, *29 
O.L.R. ‘247, reversed ; Grand Trunk Ry. Co. v. McKay. .*1 Can. Ity. Cas. 
,V2. .14 Can. S.C.Ii. 81, distinguislied: Itritannic Merthyr Coal Co. v. David. 
[1910] A.C. 74. and Watkins v. Naval Colliery Co., [1912] A.C. 693, 
followed.]

Hell v. Grand Trunk Ity. Co., 16 Can. Ity. Cas.. .1*24. 48 Can. S.C.lt. Û61, 
15 1)1. It. 874.
[Followed in Lowland v. Hamilton, Grimsby, etc.. Ity. Co., IP Can. Ity. 

Cas. 214. |

Exclusive sm:i>—Cm mate nkui.iuknce.
The findings of a trial Judge that an injury to a person hy ft moving 

train at a highway crossing was caused hy operating the train at an 
excessive rate of speed, which could have lieen avoided hy a slackening of 
the speed immediately upon seeing the |>crson. will not 1m* interfered with 
mi appeal; the crossing being in a thickly peopled portion of the «-ity 
the onus was upon the railway company to shew its compliance with s. 27.»
1.11 of the Railway Act, 1906, as amended hy 1909, c. ,11, s. 1,1. | li.C. 
Klee. Ity. Co. v. Loach. 20 Can. Ity. Cas. .109, 119161 1 A. C. 719, 23 D.L.I5. 
4. applied.]

Critchlcy v. Can. Northern Ity. Co.. 21 Can. Ity. Cas. 277, 34 A.L.lt. 245. 

Locality not “thickly i»eoi»i.ei>"—Negligence.
The locality in which an accident occurred hy a collision with a rail 

way train not lieing “thickly peopled." s. 275 of the Railway Act, 1900, 
does not apply. [Grand Trunk Ity. Co. v. McKay, .14 Can. S.C.lt. 81. 3 
Can. Ity. Cas. 52; Grand Trunk Itv. Co. v. IInitier, 36 Can. S.C.lt. ISO. 
5 Can. Itv. Cits. 59; Andreas v. Can. Vac. Ity. Co., 37 Can. S.C.lt. 1, p. 19. 
*20: 5 Can. Itv. Cas. 450; Zufelt v. Can. I’ac. Itv. Co., 23 O.L.R. 602, 12 Can. 
Hy. Cas. 420; Parent v. The King, 1.1 Can. Kx. 93, followed.]

Minor v. Grand Trunk Ity. Co., 22 Can. Ity. Cas. 194. 38 O.L.R. 646, 
.15 D.L.U. 106.

[Distinguished in Kolliek v. Wabash Ity. Co., 48 D.L.R. 526.]

C. Signals and Warnings.
See also 1). (p. 187).

Faii.viu; to sound whistle; Accident from house takinu fright.

Consolidated Statutes of Canada, v. 6.1, s. 104. must lie eonstrued as 
• imring to the benefit of all persons who, using the highway whieh is 
missed by a railway on the level, receive damage in their person or their 
property from the neglect of the railway company’s servants in charge of 
a train to ring a hell or sound a whistle, as they are directed to do hy 
-aid statute, whether such damage arises from actual collision, or. as in 
this case, hy a horse being brought over near the crossing and taking 
fright at the appearance or noise of the train. The jury, in answer to the 
question. "If the plaintiffs had known that the train was coining would 
they have stopped their horse further from the railway than they did?" 
slid “Yes":—Held, though the question was indefinite, the answers to the 
questions as a whole, viewed in connection with the Judge's charge, and 
the evidence, warranted the verdict. 8 A.R. (Out.) 482. a dinning 32 
V.C.C.P. .349, a dinned.

Grand Trunk Ry. v. Roscnherger, 9 Can. S.C.lt. .111.
| Followed in Grand Trunk Ry. Co. \. Sihhald, 29 Can. S.C.lt. 259, 19 

OR. 164; approved in llollinger v. Can. Pae. Ity. Co., 21 O.lt. 705; Lentil y
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v. Can. Par. Ry. Co.. 17 A.R. (Ont.) 203; commented on in Rot* v. Luck- 
now, 21 A.R. (Ont.) 1; applied in Sihhald v. (irand Trunk Ry. Co., is 
A.R. (Ont.) 184, 20 Can. 8.C.R. 250; discussed in Hurd v. (Irand Trunk 
Ry. Co., 15 A.R. (Ont.) 58; Yanwart v. N.B. Ry. Co., 27 N.B.R. 05; di> 
tinguished in New Brunswick Ry. Co. v. Yanwart. 17 Can. S.C.R. -*1 . 
followed in Henderson v. Can. Atlantic Ry. Co., 25 A.R. (Out.) 457; re 
ferred to in Atkinson v. (irand Trunk Ry. Co., J7 O R. 220; Nightingale 
v. In ion Colliery Co.. 8 B.C.R. 137.]

Approaching hiding—Notic k of approach.
At a place which was not a station nor a highway crossing, the N.B. Ry 

Co. had a siding for loading lumber delivered from a saw mill and piled 
upon a platform. The deceased was at the platform with a team for th< 
purpose of taking away some lumber when a train coming out of a cutting 
friglitcned the horses, which dragged the deceased to the main track, 
where he was killed by the train :—Held, that there was no duty upon 
the company to ring the bell or sound the whistle or to take special pri­
vant ions in approaching or passing the siding. 27 N.B.R. 5!I. reversed.

New Brunswick Ry. Co. v. Yanwart, 17 Can. S.C.R. 35.
[Discussed in llollinger v. Can. Pae. Ry. Co.. 21 O.R. 705.]

F AIL v re to give signals when approachiXG crossing.
On the trial of an action against a railway company for injuries al 

leged to have been caused by negligence of the servants of the coinpanx 
in not giving proper notice of the approach of a train at a crossing, where 
by plaintiff was struck by the engine and hurt, the case was withdrawn 
from the jury by consent of counsel for both parties and referred to the 
full Court, with power to draw inferences of fact and on the law and 
facts either to assess «lamages to the plaintiff or enter a judgment <>i 
nonsuit. On appeal from the decision of the full Court assessing dam 
ages to plaintiff ;—Held. G wynne ami Patterson, d.l., dissenting, that a- 
by the practice in the Supreme Court of New Brunswick all matters of 
fact must be decided by the jury, and can only be entertained by the Court 
by consent of parties, the full Court in considering the case pursuant In 
the agreement at the trial acted as a quasi-arbitrator, and its decision 
was not open to review on appeal as it would have been if the judgment 
had been given in tin- regular course of judicial procedure in the Court : 
—Held, further, that if the merits of the case could be entertained on 
appeal the judgment appealed from should be affirmed ;—Held, per G Wynne 
and Patterson. .1.1., that the case was properly before the Court, and as the 
evidence shewed that the servants of the company had complied with the 
statutory requirement as to giving notice of the approach of tin- train 
the company was not liable. 31 N.B.R. 318. affirmed.

Can. Pae. Ry. Co. v. Fleming. 22 Can. S.C.R. 33.
[Applied in Quebec & Lake St. John Ry. Co. v. Girard, 15 Que. K.B. 

50; followed in Champagne v. G.T.R. Co.. 9 O.L.R. 589, 4 Can. Ry. Cas. 
207; referred to in Yoigt v. Groves, 12 B.C.R. 180.]

Impairing vsefvi.xf.sk of highway; Frightening houses.
A railway company has no authority to build its road so that part of 

its roadbed shall Ik* some distance below the level of the highway unless 
upon the express condition that the highway shall be restored so as not 
to impair its usefulness, and the company so constructing its road ami 
any other company operating it is liable for injuries resulting from tin* 
dangerous condition of the highway to persons lawfully using it. A 
company which has not complied with tin* statutory condition of ringing
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ii hell when approaching a crossing is liable for injuries resulting from a 
horse's taking fright at the approach of a train and throwing the occupants 
of the carriage over the dangerous part of the highway on to the track 
though there was no contact between the engine ami the carriage. (Grand 
Trunk Ry. Co. v. Rosenberger, 9 Van. S.C.R. 311. followed, IS A.ll. (Ont.) 
ISt. 19 Ô.R. 104, affirmed. |

G.T.R. Vo. v. Sihbald; G.T.R. Vo. v. Tremaync, ‘20 Can. S.C.R. 250. 
(Approved in Fairbanks v. Yarmouth. 24 A.R. (Ont.) 273; llockley v. 

Grand Trunk Ry. Co., 7 O.LII. ISO; followed in Steves v. South \ an 
couver. 0 B.C.R. 23; referred to in Fraser v. London Street Ry. Vo.. IS 
1M1. (Out.) 370; McHugh v. G rami Trunk Ry. Co., 2 O.L.R. 000; Sheppard 
I'uh. Co. x-. Press Pub. Vo.. 10 O.L.R. 243; Henderson v. Canada Atlantic 
Ry. Co., 25 A.R. (Ont.) 437.]

FAILURE TO GIVE SIGNALS OK WARNINGS.
The respondent W. obtained a verdict from a jury in the Superior Court. 

District of Iberville, for injuries sustained by being run over by a loco 
motive engine of the appellants, while he was crossing their railway 
track on a public highway. The motion for judgment on the verdict was 
not made before the Superior Court, District of Iberville, but was drawn 
up and placed on the record while the case was pending liefore the Court 
of Reviexv at Montreal. That Court, on motion, directed a new trial, 
hut the Court of Queen’s Bench, on appeal, held that from the evidence 
in the record it appeared that the accident occurred through the gross 
negligence of the employees of the appellants in not ringing the bell and 
sounding the whistle, as they were hound to do, when approaching the 
crossing, and that the verdict rendered by the jury ought, therefore, to lie 
maintained and the motion for a new trial rejected. |See 2 Dorion’s 
Q.B.R. 131.] On ap|ienl to the Supreme Court of Canada;—Held. Tas- 
diereau and Gwynne, JJ., dissenting, that the judgment of the Court of 
Queen’s Bench should be allirmed. Per Taschereau and («Wynne, .1.1.. dis* 
senting:—The Superior Court, sitting in review at Montreal, lias no juris- 
diction, either under 34 Viet. c. 4. s. 10, or 35 Viet. c. 6, s. 13 (Que.), to 
determine a motion for judgment upon the verdict in a case tried in one 
of the rural judicial districts, and therefore the Court of Queen’s Bench 
luul no power to enter judgment for the respondents upon the verdict. 
(2) The Court of Review, on a motion for new trial in the first instance, 
having in its discretion granted same, judgment should not have been 
reversed on appeal.

Grand Trunk Ry. Co. v. Wilson. Cass. Can. S.C.R. Dig. 1893, p. 722.

Failure to bloxv whistle and ring iikll.
Action for damages for the killing of plaintiff’s horses at a highway 

crossing by an engine of tin* defendants. The learned trial Judge did not 
think it necessary to decide, upon the conflicting evidence, whether the 
whistle had been blown as required by s. 224 of the Railway Act, 1903, 
Imt lie found that the. bell had not been rung and the defendants had. 
therefore, been guilty of negligence. He was. however, inclined to lielieve 
that the plaintiff’s driver had been guilty of contributory negligence in 
not looking out for the engine. The action was dismissed on the ground 
that the plaintiff had not proved that there xvas no by-law of the city 
prohibiting the blowing of whistles and ringing of bells because, under 
that section, if such a by-law was in force, the whistle should not lie blown 
nor the bell rung:—Held, on appeal, that, upon the plaintiff's filing an 
affidavit proving the nonexistence of such a by-law, there should be a 
new trial, as the evidence strongly indicated negligence and there was 

Can. Ry. L. Dig.—12.
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no positive fouling of eontrilmtory neglige nee. Quaere, whether the onus 
wits on the plaintiir to prove tin- nonexistence of such a lev law. Senilih. 
the trial .lodge might properly have allowed such proof to have been made 
by affidavit.

Pedlar v. Can. Northern Ky. Co., IS Man. L.R. 525.
ACCIDENT AT LEVEL CHUNKING—SOINDINU W111HTI.B AXI> HIM.I Mi DELL.

Two of the plaintiff's teams driven by his servants were approaching 
the level crossing of the highway with defendants' railway. The driver» 
were on the lookout for trains but saw and heard nothing and proceeded 
to drive across the track when a train struck and killed one of the teams 
and damaged the waggon ami harness. The engineer ami fireman both 
swore that tin* whistle had been sounded as required by s. 274 of the Rail 
way Act, 11MM1, but they did not claim that the hell had been rung as that 
section also required. The two drivers swore that they did not hear tin 
whistle. Tin' defendants also contended that the drivers should have seen 
the headlight of the engine and therefore were guilty of contributory neg 
ligcnce, but there was some evidence that the headlight might have lss-n 
obscured at the moment by escaping steam:—Meld, that the plaintiff" wa* 
entitled to a verdict for the amount of his loss.

Pedlar v. Can. Northern Ry. Co., 20 Man. L.R. 205.
Footpath crushing—Reversing train—Prkcavtioxk.

There is negligence for which a railway company is responsible when 
the conductor of a train moving backwards to be coupled to a car left 
upon a siding crossed by a frequented footpath did not station somebody 
at the place to warn people passing.

(Irand Trunk Ry. Co. v. Daoust, 14 Que. K.R. 548. Can. Vac. Ry. Co. v. 
Brazcau, 1!) Que. K.R. 2101.

(Applied in Can. Pae. Ry. Co. v. Toupin, 18 Que. K.R. 5511.]

Signals and warnings—Accident—Like policy—Dedvction from dam

AGES.

Plaintiff's husband was driving in his waggon along the highway in the 
town of Strathroy where it crossed the defendant’s railway. There was 
evidence to shew that the view of an approaching train was obstructed 
by the station house, buildings and ears, until a person approaching on 
the highway had reached within a short distance of the main line. The 
evidence was contradictory as to the ringing of a bell or the sounding m 
a whistle, but the jury found that the engineer bad failed to do either in 
approaching the crossing in question. The plaintiff's evidence shewed 
that the deceased, in approaching the crossing, was driving with his head 
down, apparently oblivious of his surroundings. For the defence, it was 
deposed to, that the deceased was driving slowly in approaching the main 
track with his head down, but when some distance off lie perceived tin* 
train and struck his horse with a whip, but was hit before he was able to 
cross the line. The jury found the defendants guilty of negligence and 
negatived any contributory negligence on the part of the deceased. The 
deceased had effected a policy of insurance on his life, and. at the trial, 
the jury were directed to deduct the amount of the policy from the ver 
diet. The Divisional Court, Wilson, C.J., dissenting, held that the case 
was one for the jury; that the findings in plaintiff’s favour should not lie 
disturbed, and that the policy of insurance had been improperly directed 
by the learned Judge at the trial to lie deducted from the damages. In 
the Court of Appeal it was held that it could not be said that the verdict 
of the jury was against the weight of evidence, applying the principles
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laid down in Metropolitan Ry. Co. v. Wright, 11 App. Cas, 152. II a gar lx, 
C..I.. and Osier. •!.. were of opinion lliat the policy of insurance should 
lie deducted from the damages, while Rurton and Patterson, .1.1., were of 
the contrary opinion :—Held, per Sir W. .1. Ritchie, ('..I.. Fournier and 
Henry, J.I., that the appeal should lie dismissed with costs: — Held, per 
Strong, Taschereau and («Wynne. .I.P.. dissenting, that the deceased was 
guilty of contributory negligence: Held, per Sir W. .1. Ritchie, C.J., and 
Strong, Fournier and Henry. d.J., that the policy of insurance should not, 
lie deducted from the damages:—Held, per Taschereau. .1., that it was 
the duty of the deceased before attempting to cross the track to look and 
see whether a train was approaching, and that his failure to do so was tin 
cause of the accident :—Held, the Court I icing equally divided, that the 
appeal should be dismissed without costs. l:i A.R. (Out.), 174, 8 O.ll. 
(501, allirmed.

(hand Trunk Ry. Co. v. Rockett (1887). 1 S.C. Cas. 228, 1(5 Can. S.C.R. 
713.

| Distinguished in Tinsley v. Toronto Ry. Co., 17 O.L.R. 74: followed in 
Cameron v. Royal Paper Mills Co.. ,‘H Que. S.C. 28(5; approved in (Iraml 
Trunk Ry. Co. v. .Tennings, RI App. Cas. 802; followed in Preston v. To 
runto Ry. Co., l.'l O.L.R. 300: referred to in llollinger v. Can. Pac. Ry 
Co., 21 Ü.R. 70"»: Warlioys v. La chine Rapids etc., Co., 22 Que. S.C. 541.]

Highway crossing—Xkgi.kct to give stati tory warning—Coniribi toby
NEGLIGENCE.

Persons lawfully using a highway are entitled to assume that the statu­
tory warning will lie given by a train crossing the highway, and are not 
necessarily guilty of contributory negligence because, while driving a res­
tive- horse, they approach, in the absence of warning, so close to the cross­
ing as to lie unable to control the horse when the train crosses, and are 
injured, even though by looking or listening they probably would have 
learned of the approach of the train in time to stop far enough away to 
I»- in safety. The question of contributory negligence in such a case is for 
the jury to determine under all the circumstances of the case. [Morrow 
v. Can. Pac. Ry. Co. (18114), 21 A.R. (Out.) 141), followed.] .lodgment 
of Meredith, C.J.. allirmed.

Vu I lee v. Grand Trunk Ry. Co.. 1 Can. Ry. Cas. 338. 1 O.L.R. 224.
| Discussed in Champagne v. G.T.R. Co., 1) O.L.R. 581), 4 Can. Ry. Cas. 

207; distinguished in Tinsley v. Toronto Ry. Co., 15 O.L.R. 438; followed 
in Misener v Wabash Ry. Co.. 12 O.L.R. 71: followed in Sims v. (iraml 
Trunk Ry. Co., 10 O.L.R. 330, 12 O.L.R. 30; followed in Wright v. Grand 
Trunk Ry. Co., 12 O.L.R. 114; referred to in .loues v. Toronto, etc.. Radial 
Ry. Co., 20 O.L.R. 71: referred to in London & Western Trusts v. Lake 
Krie, etc., Ry. Co., 12 O.L.R. 28.J

Highway crossing—Omission to ring iiei.i, or socnu whistle—Con
TRIIICTORY NEGLIGENCE.

(Il The word “highway” in s. 25(5 of the Railway Act, 1888, requiring 
a hell to lie rung or a whistle sounded by a railway locomotive engine on 
approaching a crossing over a highway, means a highway, which
is so as of right. Semble: The question whether there is a publie high­
way at any point is one which a County Court is precluded by subs, (dl 
**f s. 5!i of the County Courts Act, R.S.M., e. 33, from trying. (2) Where 
a trail or way over a railway track is used by the public by invitation 
or license of the railway company, a person crossing the track upon the 
•ame i- bound to observe reasonable precautions to avoid injury by trains-, 
and where the evidence shews that he had not done so, he cannot recover

6



t’l toss ING INJURIES.IM)

from the company for such injuries without proving that they were im­
mediately caused hy the negligence of the company’s servants only. 
Quaere : Whether the failure of the person in charge of a locomotive to 
ring a bell or sound a whistle or observe other precautions on approach 
iug such a crossing constitutes actionable negligence. [Cotton v. Wood 
(1800), 8 C.R.N.S. MM, and Weir v. C.V.K. (188th, 10 A.R. (Ont.I ion. 
followed.]

Hoyle v. Can. Northern Hy. Co., .'I Can. Ry. Cas. 4. 14 Man. L.R. 27.’».
| Followed in De Vries v. Can. Pae. Ry. Co.. 20 Can. Ry. Cas. 37.1.]

Dangerous crossing—Failure to give warning—Contributory nei.i.i

A siding of the defendants’ railway, which was not used by the defend 
ants more than two or three times a week, crossed a narrow arched in 
lane or alleyway, held on the evidence to lie a highway, very close to the 
face of the walls. The plaintiff's servant had driven the plaintiff's horse 
and waggon across the siding and through the alleyway to a warehouse 
close hy, there being no engine or cars on the siding The waggon was 
within a short time loaded with boxes, and the plaintiff's servant then 
returned through the alleyway, the servant walking beside the waggon in 
order to steady the load. Just as the horse came out of the alleyway it 
was struck by a passing engine and severely injured. The whistle of the 
engine had not been sounded nor the bell rung. The plaintiff’s servant 
did not stop the horse at the mouth of tin- alleyway or look or listen for 
trains:—Held, that assuming, but not deciding, that the duty to sound 
the whistle or ring the hell did not apply in the case of engines using a 
siding, it was nevertheless incumbent upon the defendants to give sonic 
warning before crossing the lane, especially in view of the very dangerous 
nature of the crossing, and that, not having done so. they were guilty of 
negligence and prima facie liable in damages:—Held, also, that under nil 
the circumstances it could not be said that there was not some evidence 
to support the finding of the Judge at the trial (the case having been 
tried without a jury) that the plaintiff's servant had not acted unrea­
sonably, and was therefore not guilty of contributory negligence. Judg 
ment of the County Court of Lincoln affirmed.

Smith v. Niagara & St. Catharines Ry. Co.. 4 Can. Ry. Cas. 220. 0 O.L.R
138.
Neglect of statutory warning—Collision at crossing—-Contrim toio

NEGLIGENCE.
The deceased, who Was well acquainted with the locality, while driving 

along a highway running in the same direction as and crossing a railway 
was killed at the crossing by a locomotive, running alone, coming from 
a direction behind him. The trial Judge left it to the jury to say whether 
there was negligence on the part of the defendants, and whether the de­
ceased could with ordinary diligence have seen the engine in time to avoid 
the collision, and whether he was guilty of any want of ordinary’ care and 
diligence which contributed to the accident. The jury found that the 
engine was going unusually fast; that the whistle was sounded at a cross­
ing three-fifths of a mile oil", but vas not continued at the other crossings 
and that the deceased was not guilty of contributory negligence: — Held, 
affirming 10 A.R. (Ont.) 101, that the case had been properly left to the 
jury and that the verdict not being against the weight of evidence ought 
not to be disturbed.

Peart v. Grand Trunk Ry. Co., 5 Can. Ry. Cas. 347, 10 O.L.R. 753.
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[Considered in Weir v. Cun. Pav. Ry. Co., 16 A.R. (Ont.) 100: dis­
cussed in lllake v. Cnn. Puc. Rv. Co., 17 O.U. 177; Bvan v. Can. South 
Ky. Co., 10 O.B. 74Ô; followed in Misener v. Wabash By. Co., 1*2 0.1..I!. 
71; Tinsley v. Toronto By. Co., 17 0.1..R. 74; Sims v. (Irand Trunk By. 
Co., 12 O.L.R. .*$1); referred to in Champagne v. (l.T.B. Co., 4 Can. By. Cas. 
207, 9 O.L.R. 589; Copeland v. Blenheim. 9 O.B. 19; llnllinger v. Can. Par. 
By. Co., 21 O.B. 705; Johnston v. (irand Trunk By. Co., 21 A.B. (Ont.i 
408; Jones v. Toronto, etc.. By. Co.. 20 O.I..R. 71; Pettigrew v. Thomas, 12 
A.R. (Ont.) 577; Wright v. Grand Trunk By. Co., 12 O.L.R. 114.]

Injury to vehhon at highway crossing—Train “iikiiin» time.”
In an action to recover damages for the death of a man who was stru-k 

by a train of the defendants at a. highway crossing, the evidence as to 
whether the statutory signals were given was conflicting, and, while it 
was shewn that the train was about ten minutes late, there was no i 
deuce as to the cause of the delay, nor was it >hewn that the deceased was 
misled thereby. The jury found that tin* defendants were guilty of negli 
gence, which consisted in the train 1 icing “behind time;” but they «lid 
not answer ft question put to them as to whether the hell was ringing: • 
Held, that no actionable negligence was shewn or found, and the action 
should he dismissed; it xvas not. a ease for a new trial. S. 215 of the 
Railway Act, 1909, which requires that all regular trains shall be started 
as nearly as practicable at regular hours, fixed by public notice, did not 
aid the plaintiffs. Judgment of Boyd. C., reversed.

Manly et al. v. Michigan Central By. Co., t‘> Can. By. Cas. 240, 13 O.L.R. 
600.

[Followed in McGraw v. Toronto Itv. Co., IS O.L.R. 154.]

Crossing in town—Handcar—Warning—Infant—t Coasting.
A child of ten years of age was coasting down an incline on a street in 

a town crossed by a railway, and was run down and injured by a hand 
ear proceeding along the railway. At the trial, the jury found, in answer 
to questions, that the defendants were negligent in not giving some warn­
ing in approaching the crossing; that the defendants could have avoided 
injuring the plaintiff by stopping the handcar, and that it xvas their duty, 
apart from the provisions of the Railxvay Act, to have given warning;— 
Held, that the jury, in finding that xvarning should have been given, were 
not assuming to lay down any general rule as to xvhat care or precaution 
should be taken, but simply that under the circumstances some xvarning 
should have been given, and that the ansxver xvas unobjectionable and in 
no xvay infringed upon the jurisdiction of the Board;—Held, also, thaï, 
even if a hand-ear is not a train, a warning is necessary apart from the 
Railxvay Act:—Held, also, that, although there xvas a municipal hy-lnxv 
prohibiting coasting, the plaintiff had not been notified as required by 
the by-laxv, and the onus was on the defendants to prove criminal capacity 
at common laxv, and under the Criminal Code, of an infant under fourteen, 
and the defendants xvere not entitled to invoke such by-law for another 
purpose:—Held, lastly, that, although a defendant is not liable if the 
injury is caused entirely by an infant’s oxvn negligence, the capacity of 
the infant to be guilty of contributory negligence is a question for the 
jury, and that as the plaintiff xvas not a trespasser and was where he had 
a right to be, and had not been notified under the provisions of the by­
law, or his capacity for crime shewn, the xvliole ease xvas properly sub­
mitted to the jury.

Burtch v. Can. Vac. By. Co., 0 Can. By. Cas. 4U1, 13 O.L.R. 632.
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Dksthvctiox of iiorsrs at crosning—Faiurk TO KING I1KI.1.—Neglect Th
LOOK OVT.

An accident having ovciirrvd upon a highway crossing in the city of 
Winnipeg ami there having I teen some evidence of neglect on the defend 
ants* pari, the plaint ill would have I teen entitled to recover hut for Ins 
failure to shew under s. 2*24 of the Railway Act. 1003, that there was no 
In law of the city of Winnipeg prohibiting the defendants from sounding 
tlie whistle and ringing the hell, the onus being upon the plaiutill' to prove 
the nonexistence of such by-law.

Pedlar v. Can. Pac. Uy. Co., 7 Can. Ry. Cas. 1. (I West. L.R. 201.
Signai.8 ami wahxinos—Coni imn tory nkgi.kiknck.

In an action to recover damages for tlie death of a man who was struck 
hv a train of the defendants at a highway crossing where the evidence for 
the plaiutill" shewed at most a total absence of warning, hut there was not 
at the close of the whole case any evidence upon which the jury, acting rea 
sonahly, could find that the absence of warnings caused, or in the slight 
est degree contributed to the accident, which the undisputed evidence 
shewed was wholly due to the reckless conduct of the deceased in attempt 
ing to cross after lie lieeaine fully aware of the approaching train : 
Meld, reversing the judgment at the trial, that the case should not have 
been submitted to the jury, hut the action should have been dismissed. In 
such cases, the facts, if in dispute, must be found by the jury, hut the 
.bulge must first rule a- a matter of law whether there is any evidence 
from which the inference necessary to support the plaint id's ease can 
reasonably lie drawn, if there is no such evidence, the plaintiff's case fails. 
The statutory signals required to be given by s. 274 of the Railway Act, 
1900. are intended to warn persons likely to he in danger. If not given 
there is a presumption of safety upon which a reasonable person may act. 
and if. while so acting, he is injured, the company may he liable, hut he 
cannot, because no warning had been given, proceed to cross in front of 
an advancing engine which he sees or hears, and then blame the absence 
of warnings for his injury.

Hanna v. Van. Pac. Ry. Co., 7 Can. Ry. ("as. 392, 11 O.W.R. 10111».
( OI.I.I8ION—•DlSOHKIIIKNCK OF ORDNK8—SIGNAI.8—COMRIRCTORY NFlil.l-

gencb—Lord Campiiell’r Act.
M., a locomotive engineer in the employ of the C. P. R. Co., was killed in 

a collision between trains of the C.P.R. and defendant railway companies. 
An net ion was brought by his widow against the Wabash Co. claiming 
damages under Lord Campbell’s Act. M., before attempting to cross 
brought his train to a full stop, but not at the stop-board, ns required hv 
the rules of the railway company, and proceeded slowly when the signals 
indicated the crossing was dear, thus complying with the Railway Act, 
1900, ss. 277, *27S. The Wabash train, on the other hand, without coming 
to a full stop, although the signals were against it. attempted to make 
the crossing at the speed, according to the jury, at “the diamond" of 
eight or nine miles an hour. The real cause of the accident was the reck­
less disregard of the statute by the defendant’s employees in charge of tin- 
train :—Held. Meredith, I.A.. dissenting, that on the answers of the jury 
the defendant company was liable in damages for the accident.

McKay v. Wabash R. R. Co., 7 Can. Ry. ( as. 444. 10 O.W.R. 410.
[Affirmed in 40 Can. S.C.R. 251. 7 Can. Ry. Cas. 400.1 

Collision—Stop at crossing—St at t tor v rvi.k—Contriiu ronv mu i

A train of the Wabash R.R. Co., and one of the C.P.R. Co. approached
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ii highway crossing at obtuse angles. Tlio former diil not, as required by 
p. 278 of the Railway Act, 1000, come to a full stop; the latter did at a 
semaphore nearly 000 feet from the crossing and receiving the proper sig 
nul proceeded without stopping again at a “stop post** some 400 feet 
nearer where a rule of the company required trains to stop. The trains 
collided and the engineer of the C.I\R. Co. was killed. In an action by 
his widow:—Held, that the failure of the engineer to stop the second 
time was not contributory negligence which prevented the recovery of 
damages for the loss of plaintiffs husband caused by tin* admitted negli­
gence of defendants.

Wabash Ry. Co. v. McKay, 7 Can. Ry. Cas. 4fi(>, 40 Can. S.C.R. 2.11.

I'vll.VRK TO GIVE SIGNAl.8—CONTKIIIVTOBY NEGLIGENCE—llVSBAXD AND

A waggon driven by E., and containing also his wife and his son. while 
attempting to pass a dangerous crossing on defendants' railway was 
•truck by an engine, resulting in E. and his wife being killed ami the son 
seriously injured. There was negligence on the part of the company's 
servants in failing to give proper signals in approaching the crossing, and 
in running the engine at excessive speed which would have rendered the 
company liable, lint the trial «fudge found contributory negligence on the 
part of E. precluding those claiming under him from recovering, and this 
tinding was sustained by the Court;—Held, nevertheless, that such negli­
gence was not a bar to the wife or those claiming under her, or to the 
son, precluding them from recovering for personal injuries in the absence 
.if evidence of contributory negligence on their part. While the common- 
law relations between husband and wife have been changed by statute so 
ihat a married woman is entitled to recover in her own right in cases of 
damages, the contributory negligence of the husband, when in company 
with his wife, is not chargeable to her in such actions.

Kisenhaucr v. Halifax & South Western Ry. Co., 12 Can. Ry. ( as. 108, 
42 X.S.R. 4211.

Death of versons crossing track—Inefficient m:\in.igiit on snow- 
not (in—Excessive sveeo—“Village."

The plaintill's sought damages, under the Fatal Accidents Act. for the 
death of their children, alleged to have been caused by the negligence of 
the defendants. The deceased were driving across the defendant’s track at 
a street crossing in a village, when they were struck by a snowplough in 
front of the locomotive of a train, ami sustained injuries which resulted 
in their death. The jury found that the snowplough had a headlight, but 
it was insullicient because not placed in a suitable position so as to shew 
the light directly in front of the snowplough; tliât there was a failure to 
>oim(l the whistle and to ring the bell as required by the statute; that the 
place was thickly peopled; that the speed was 1.1 miles an hour, and 
was excessive; that the three causes of the injury were, an insullicient 
headlight on the snowplough, failure to sound the whistle and bell, and 
excessive speed; and that there was no contributory negligence; and they 
assessed the damages at $3,000. Judgment was entered by the trial Judge, 
upon these lindings, in favour of the plaintill's. for the recovery of $3,000: 
—Held, that the verdict was not satisfactory, and there should be a new 
trial. Her Moss, C.J.O.:—There is no obligation, statutory or otherwise, 
upon railway companies to maintain a headlight on a snowplough; but 
there was a headlight upon this particular snowplough; and there was 
no evidence upon which a jury could reasonably find negligence so far as
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the headlight was concerned. The finding with regard to running at an 
extensive speed through a thickly peopled portion of the village was me 
complete, for all the necessary facts were not found. And the finding wit 
respect to the statutory signals was not a reasonable one upon the ex: 
deuce. Per Garrow, J.A.: As to the sufficiency of the headlight, if tha. 
was a question proper for the jury at all, which was doubtful, there \\a- 
iio evidence to justify their finding. As to the statutory signals, the mm» 
xxas upon the plaintifTs to give some evidence from which the jury might 
reasonably find the fact to lie that the signals were not given. Kvidenn 
of persons who say that they did not hear the signals must go for nothing 
if there is reasonable evidence, by equally credible witnesses, that the »ig 
mils which the others did not hear xvere actually given: and that was 11 . 
situation here. The finding was not merely against the weight of evidcin . 
but approached, if it did not reach, the perverse, 'fhe findings as to r\ 
ceesive speed and a thickly peopled place were immaterial without a find 
ing as to fencing. Per Meredith. J.A.: The verdict was not rightly found, 
because the jury were, in effect, told by the trial Judge, that any ten 
of them could answer any of the questions, and that it was not noec<sin 
that the same ten should agree upon more than one ansxver: And that \\;i 
erroneous. On the facts of this case, it was necessary that the same i-n 
jurors should have agreed upon some set of facts entitling the plaintiffs 1. 
recover before any verdict or judgment could lie given in their favour 
Per Moss. C.J.O., and Garrow, J.A., that, upon the proper construction 
of a. 108 of the Judicature Act, having regard particularly to the language 
of subs. 2, it is enough if any ten jurors concur in answering each que» 
tion. Per Garrow and Madaren, .1.1.A.:—“Village” in s. 27A of the Rail 
way Act, 100(1, includes what is known as “a police village,” that is, an 
unincorporated village, organised for certain limited purposes under tin 
Municipal Act.

Zuveit v. Can. Pac. Ry. Co., 12 Can. Ry. Cas. 420. 23 O.L.R. (102.
[Followed in Minor v. Grand Trunk Ry. Co., 22 Can. Ry. Cas. 104. 

D.L.R. 100.]
Sionboard at crossing—Absence of—Excessive grade—Statutory 

signals.
An action to recover damages for the death of one C. due to negli 

gence of the appellant company. The accident happened about sewn 
o'clock in the evening of a winter's day, said to lie somewhat dark, xx h 11*- 
a waggon in which the respondent was simply a passenger was being driven 
across the tracks of the appellants at the intersection of the highxxux 
Three acts of negligence were found by the jury, to which they attributed 
the accident:—(1) Absence of warning signboard required by the Rail­
way Act at highway crossings. (2) Excessive grade in highway approach 
ing crossing. (3) Failure to give statutory signals, and negativing 
contributory negligence;—Held, affirming the judgments of the trial Judge, 
the Divisional Court and the Court of Appeal for Ontario, in favour of 
the respondent for damages with costs. Girouard and Idington, J.T., that 
the absence of the signlioard was the cause of the accident. Duff, .T„ 
that the failure to give the statutory signals caused the accident. Davie» 
and Anglin, JJ., dissenting, that because no one saw the accident the 
proximate cause thereof was a guess or conjecture.

Pere Marquette Ry. Co. v. Crouch, 13 Can. Ry. Cas. 247.

Absence of warning at crossing—Reasonable inferences.
An action for damages for death of one G., caused by being run down by 

the defendants’ train, while deceased was crossing a public highway. The 
evidence shewed that the train gave no warning either by whistle or bell.
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Another train was passing upon tin* otlivv track in the opposite direction at 
the same time, which gave the necessary signals. Xo one saw the accident. 
The jury found that the accident was caused hy the violation of the 
statutory «Inly to whistle and ring the hell, ami negatived contributory 
negligence. Middleton, J., entered judgment (pr pin intill" for $2,000 ami 
costs as awarded hy the jury. Moss, C.J.O., granted leave to appeal direct 
to the Court of Appeal. The Court of Appeal dismissed the defendants’ 
appeal with costs. Meredith, J.A., dissenting, lining in favour of granting 
a new trial.

Griffith v. Grand Trunk Ry. Co., 13 Can. Ry. Cits. 287, 17 O.W.R. 500, 10 
O.W.R. 53.

[Affirmed in 45 Can. S.C.R, 380; 13 Can. Ry. Cas. 302.]

AnSKNCK OF W ARNING AT CROSSING—REASONAill.K INFERENCES.
Ahout 5:30 on a Deeemher afternoon, G. left liis place of employment 

to go home. An hour later his liody was found some 350 yards east of 
a crossing of the Grand Trunk lty., nearly opposite his house. There was 
no witness of the accident, hut it was shewn on the trial of an action by 
liis widow and children, that shortly after he was last seen an express 
train and a passenger train had passed each other a little east of the 
crossing, and there was evidence shewing that the latter train hud not 
given the statutory signals when approaching the crossing. The jury 
fourni that <1. was killed hy the passenger train, and that his death was 
«lue to the negligence of the latter in failing to give such warnings. This 
finding was upheld hy the Court of .Appeal:—Held, that the jury were 
justified in considering the balance of probabilities and drawing the in­
ference from the circumstances proved, that the death of G. was caused 
by such negligence.

Grand Trunk Ry. Co. v. Griffith, 13 Can. Ry. Cas. 302, 45 Can. S.C.R. 
3H0.

IX.II HY TO PERSON CROSSING TRACK.

A railway company will he liable in damages for injuries suffered hy 
a person, who whilst attempting to cross the tracks to reach an adjoining 
roadway or whilst walking along the tracks with this end in view is struck 
by a train moving backwards (or engine hacking up) when no one has been 
placed at the forward end of the train to warn persons at the crossings 
or along the tracks.

Grand Trunk Ry. Co. v. McSxveen, 2 D.L.R. 874.

Accident at crossing—Signals—City streets—Shunting engine.
The requirement of s. 274 of the Railway Act, 1006, that a train on 

approaching a highway crossing shall sound its whistle when at least- 
eighty rods therefrom is not applicable to an engine engaged in shunting 
cars in a city yard, which at no time was more than one hundred yards 
distant from a street crossing. It is not necessary that a person about 
to cross a railway truck at a street crossing should have actually heard 
the warning given by an employee standing on the tender of a backing 
locomotive, in order to relieve a railway company of the duty imposed 
on it by s. 270 of the Act, in running trains not headed by an engine 
moving forward in the ordinary manner over a level crossing, to have a 
man stationed on the part of the train then foremost, in order to warn 
persons standing on or aliout to cross the trucks; sinve the warning re­
quired is only such that, if given in time to avoid danger, it ought to have 
been apprehended hy a person in possession of ordinary faculties, in a 
reasonably sound, active and alert condition. The duty incumbent on a
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person who is about to cross a railway track at a highway cro-sing at 
grade to look for moving trains is not satisfied hy merely looking lioth 
ways on approaching the tracks; he must look again just liefore crossing 
In order that a railway company may la* held responsible in damages fm 
its negligent omission to perform a statutory duty, it must appear that 
the injury was the result of such omission and not of the folly or reckless 
ness of the injured person ; hut the fact that the negligence of the plain 
till’ contributed to or formed a material part of the cause of his injur;, 
will not preclude him from recovering damages if the consequences of his 
contributory negligence could have been avoided hy the exercise of ordinary 
care and caution on the part of the defendant. [Dublin, Wicklow & We\ 
ford Ry. v. Slattery, .'I A.( . 11.»."», 110(1; and Davev v. London & South 
Western Ry. Co.. 12 Q.B.I). 7t». specially referred to.]

Grand Trunk Rv. Co. v. McAlpine, It» Can. Ry. Cas. 18(1, [ 11)131 A t 
8.18. 13 D.L.R. (118.

| Followed in Mackenzie v. British Columbia Klee. Ry. Co., 1(1 Can. II\ 
Cas. .‘{.’17; Doyle v. Can. Northern Ry. Co.. 4(1 D.L.R. 130. explained in 
Ramsay v. Toronto Ry. Co., 17 Can. Ry. Cas. (I. 17 D.L.R. 220.]

Signals—Failure to give—Ringing hei.l—In strictions.
In an action for injuries sustained at a highway crossing by being struck 

by a train an instruction to the jury that tin* law requires the whistle of 
the engine to be sounded more than eighty nais away (which was done 
near another crossing more than eighty rials distant), and that the evi 
deuce shewed that the bell was not rung for the latter crossing, is er 
mucous, and entitles the railway company to a new trial, where tin 
failure to ring the In-11 was the only negligence on which a verdict for 
the plaintiff could lie sustained, and the jury stated that they “believed 
that the bell was not ringing continuously.” such answer I icing too ambig­
uous to sustain the verdict.

Bell v. Grand Trunk Ry. Co., Ill Can. Ry. Cits. ."US, 21) D.L.R. 247, 14 
D.L.R. 27ft.

( Reversed in 1(1 Can. Ry. Cas. 324.]

Signals am» warnings—Incompetent iuiakeman.
The statutory duty under s. 27(1 of the Railway Act. lftlMJ, to warn per 

sons crossing or about to cross the track of the approach of a train hacking' 
tip across the street is one for the nonobservance of which the railway 
company may be liable in damages for an accident resulting from tin- 
failure of the brakeman to give sufficient warning with the air whistle 
at the rear of the train ; the placing in charge of the rear end of the train 
when moving reversely upon level crossings in a town of a brakeman tin 
acquainted with the conditions existing near the crossing which would 
interfere with persons seeing the approaching train and without know I 
edge of where the crossing was, is in itself negligence for which the com­
pany is liable.

Mitchell v. Grand Trunk Ry. Co., 18 Can. Ry. Cas. 188. 22 D.L.R. 804.

Operation—Signals and flagmen—Yard train.
S. 251 of the Railway Act. 11)0(1. under which a man must la* stationed 

on the last car to give warning of the train's approach when it is moving' 
reversely in a city, towrn or village, applies to a work train operating on 
the surface wholly within the plant of a company subject to the Railway 
Act, situate in a city, town or village as well as to cases where the ft reels
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uf the municipality are crossed by the train moving backwards. [McMul 
lm v. N.S. Steel t o., Can. lly. Cas. 108. 3!) Can. S.C.R. ô!»3. applied.]

( amphcll v. Nova Scotia Steel & Coal Co., *22 D.L.R. 885, 48 N.S.U. 540 
(Atlirmed in 35 D.L.R. 800.]

SIGNALS—FA 11.1 ItK TO I.OOK—S.NOWNTORM,

Failure to ring the bell ami blow the whistle while a train in approach­
ing in a snowstorm xvithin 550 feet of a highway, although there is no 
ot u tu tory duty to blow the whistle, may justify a jury's finding of négli­
gence in an action for injuries to a vehicular traveler on the highway; 
the jury's iinding negativing contributory negligence, because of the plain- 
till's failure to look, cannot lie disregarded by the trial .fudge, particularly 
when the vision was obstructed by the snowstorm.

Cray v. Waliash Ry. C'o., ‘20 Can. Ry. Cas. ,101. .10 O.L.ll. 510. *28 D.L.R. 
•244.

Level vRossixti—Com Hint roHY nkgi.igim f—Findings of jury—Form
OF QUESTIONS—TRIAI. Si m.FMKXTARY FIXIllMiS—AllSKXCF OF WARN- 
ixu—FAILURE TO RING BKI.I.—COMI'F.TKXCF. (Il XVITXKHSKK— Nf.GXTIV 

IXO BY at KY OF ALLEGED FAILURE TO SOI X|l WIIISTI.F. KviDLNcE OF 
PF.RSOX INJURED— ( OXTR.XIUmOX—DkNIAI OF XF.XV TRIAI»

Jaroshinsky v. (Iraml Trunk Ry. Co., .11 D.L.R. 6.31.
D. Precautions; Duty to Look and Listen.

Failure to stop, look or listen.
It is a matter of common sense that a person about to pass over a rail 

way crossing upon a level would look to see whether or not a train is 
approaching. The driver of a train approaching the crossing is entitled 
to rely upon such person using due care and stopping lie fore reaching the 
track, lie is not hound to anticipate negligence on the part of the per 
son approaching the track and guard against it lieforchaml. lie is only 
Imund, where he has notice of the negligence, to take the ordinary means 
of evading its consequences. Where deceased, driving a carriage, attempt 
ed to cross the track of the defendant company without looking to see 
whether a train was approaching, or the direction from which the train 
was coming, the iinding of the jury to the ell'ect that deceased should 
have stopped a short distance from the track and made sure that there 
was no danger from trains, indicates that the ellicient proximate cause 
of the accident was her not stopping and that such cause was in force 
at the time of the accident.

Morrison v. Dominion Iron & Steel Co., 45 N.S.R. 400.

Negligence—Contributory negligence.
The plainti!T in attempting to «tors the defendants’ tracks at a busy 

level crossing in a city, where there xvere live tracks, with gates and a 
watchman, came into contact with a locomotive of the defendants, and was 
injured. The jury found that the gates were down when the plaintitl" 
attempted to cross, except the arm over the southeast sidewalk; that the 
defendants were guilty of negligence in not having the arm over the 
southeast sidewalk; that the plaintitr was guilty of negligence because she 
should have used more precautions to protect herself; that the accident 
would not have happened hut for her negligence; that the driver of the 
engine could not, after he became aware of the plaintiff's danger, by the 
exercise of reasonable care have prevented the accident; that the driver, 
if he had exercised reasonable care, ought to have sooner seen the danger 
to the plaintiff, and he could, by the exercise of reasonable care, have 
prevented the accident, if he had acted more promptly:—Held, that, upon
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ihcsc tindings. the jii«1gim,nl should have limi entered fur tlu» defendat 
Judgment of Meredith, f .J.< '.I\. reversed. Ver < Mer. .I A., 1 liât t lu- ne i 
gence of hot II part its was concurrent and emit imimis down to l In- inoinm 
of till* accident. The proximate cause of tin1 injury was tin* neglige; 
as wvll id" tin* plain!ill" as of tin* defendants. Where that is tin* va> 
lin* plaintilf is no! entitled to recover in pari delict o potior «••'I conditi., 
défendent is.

Fewings v. tirainl trunk Ry. ( o., 1 ti.XV.X. I (C.A.).

Comriiutory m oi n.iM i Ikxix iiiwimi iia< kw xkiih—Obstruction
VIKXX I'XII I III' TO MMIK AMI I IS I KN.

Whvn a railway company, directly or through its employees, has talo n 
all possible and reasonable prccautionary measures, it is ipso facto excuipi 
from any rcsponsihility.

Villeneuve v. Can. Vac. Ry. Co.. 2 Can. Ry. Cas. :t00, 21 Qua. S.C. I
| Referred to in (iirard v. Queliec * Lake Si. John Rv. Co., 2ô Qu. 

S.C. 217.1

Co\Til I 111 •TORY \l (ll.niKM'i: F All,IRK TO LOOK TltAlN MOVIN'!! RKVKRSII V.

The plaint ill" xvhile crossing the tracks of the Ci.T.R. Co. at Sea forth 
was injured hy a train moving reversely. After having crossed a sidin' 
and the main track of the railway in safety the plaintiff while attempt m 
to cross the second siding without looking drove into a train xvhieli ■ 
crossing tho highxvay:—Held (ltoyd, C., MacMahon and Teetzel, I I 
reversing the judgment entered upon the venlict. of the jury at the irul 
that the plaint ill's failure to look was not. a. matter of contributory n«• ■ i 
genco hut was the real cause of the accident and the omission to give him 
xvarning, if such was the case, was immaterial.

W right v. (iraiid Trunk Ry. Co., 4 Can. Ry. Cas. 202, 5 O.W.R. 80.'.
[Reversed in 12 O.L.R. 114, 5 Can. Ry. Cas. .‘101.j

FAII.VRK TO 1.IMIK—CoNTRIlil TORY XMil.lliKXVK.

The plaint ill' xvas injured hy being run over at a highxvay crossin.' 1 \ 
a train moving reversely, ami brought this action to recover damn 
for his injuries. 'Hie jury fourni thaï the plaint ill's injury was can-4 
by the defendants’ negligence in not using sullicient signals to attract hi' 
al tent ion. that the conductor xvas not on the rear end of the car. ami 
that tin* plaint ill* could not by the exercise of ordinary care have avoided 
the injury. The train was coming front the east, and the plainlill <<ii 
approaching the track looked to the east and dill not, see it, his xiru 
being obstructed, and. his attention being directed to a train standing .n 
the station to the xvest, did not again look to tin* east when, just b. i- i, 
attempting to cross, he might have seen the train approaching: Held 
that it was not so clearly manifest, that the plaintiff xvas the cause of i 
own injury that there xvas nothing to leave to the jury; although the 
plaint ill" might be guilty of some neglect in approaching tin* track, ii u.i- 
for the jury to say xvhether the defendants might not still have avoided 
the accident if they had discharged their statutory duty; the case w.i- 
properly left to the jury; and their findings xvere sufficient to support 
a verdict for the plaintiff. Decision of a Divisional Court reversed.

Wright, v. (iraud Trunk Ry. Co., f» Can. R. Cas. ,1111, 12 O.L.R. 114.
[Referred to in Jones v. Toronto, etc., R. Co.. 20 O.L.R. 71; Cooper 

v. London Street Ry. Co., 14 Can. Ry. Cas. 01, f> D.L.R. 108.]

Lookixo orr—Whirti.ino axu rixoixh iiki.i..

Plaintiff xvas driving a buggy on a road which crossed a railxvay. There
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was evidenee Huit tlio night was very «lark, the landmarks living imlis- 
liiiguisluihle; that liv wan watching to keep on the highway, to avoid 
ni her vehicles, and was going faster than he thought he was. and not 
knowing lie was near it. came on the railway crossing lie fore he expected 
and was struck hv a train, which had not given tlie statutory warning hy 
Mowing a whistle or ringing a hell, as it approached the crossing. There 
«a> also evidence that had he looked he might have seen the headlight 
of the advancing train, as the country was Hat, and only one obstacle, 
an orchard and some trees, near the crossing: Held, that the ease should 
not have been withdrawn from the jury, and a nonsuit was set aside 
and a new trial granted.

Champagne x. tira ml Trunk Ky. Vo., 4 Van. Hy. (as. 207. 0 O.l, .1*. ASH.
| Referred to in London A Western Trusts Vo. v. Lake Krie, etc., Hv. Vo.,

12 O.L.H. 28. |

Lai I I KK TO LOOK I OK TRAIN—VoMIttlll I'ORY NK.til.KIKM'K.
I lie plaint id was in jured hy being struck hy the engine of a train of the 

defendants while crossing their track at a level highway crossing. Had 
In* looked, he could have seen the approach of the train, hut he did not 
look. There was some evidence that the usual statutory signals of the 
approach of the train were not given. The plaint ill" sought to recover 
damages for his injuries.: — Held, not a ease which could Is* withdrawn 
from the jury. The defence that the plaint ill' should have looked out for 
the train was one of contributory negligence, and must he left to the jury 
| Morrow v. Van. I’ae. Hy. Vo.. 21 AI*. (Ont.I 148. and Y a I lee v. tira ml 
Trunk Hy. Vo.. I O l. lt. 224. followed. |

Sims et al. v. (iraml Trunk H.\. Vo., A Van. Hy. Vas. 82. lu O.L.U. ddo 
| Allirmed in 12 O.L.It. .‘18, A Van. Ity. Vas. tl.VJ; reversed in N Van. Ity. 

Vas. til ; distinguished in Tinsley v. Toronto Hy. to.. IA O.L.It. 4.'tS, S 
t'an. Ity. Vas. till.]

I \ll I UK TO LOOK FOR IKAIN VONTRItU TORY NFlil.HlFM F.
The infant plaint ill" was injured hy being struck hy the engine of a train 

of the defendants while crossing their track at a level high wax crossing. 
Had he looked, he could have seen the approach of the train, hut lie did 
hot look. There was some evidence that the usual statutory signals of 
(lie approach of the train were not given. The infant plaint ill" sought to 
recover damages for his injuries, and the adult plaint ill", the infant's 
father, claimed damages for loss and expense incurred hy him in cotise• 
pleure of the injuries: Held, allirming the decision of Street, .1 . 18 O.L.It. 
Tin. A Van. Hy. Vas. 82. that the case would not have been withdrawn 
from the jury ; hut that the findings were opposed to the great weight of 
evidence, and the damages recovered hy the father excessive: and there­
fore there should lie a new trial.

Sims et al. \. (Irami Trunk Hy. Vo.. A Van. Hy. Vas. ;j,V2, 12 O.L.lt. ,‘18.
| Hexersed in S Van. Hy. ( as. til.]

I.l VI I CROSS 1 .Nli—St VIT TORY SldNAt.S.

s sustained injuries through running into the engine of a railway train 
while lie was riding a bicycle over a level highway crossing. On the trial 
of his action to recover damages, his witnesses stated that they had not 
heard the whistle sounded nor the liell of the engine rung, and lie ad­
mitted that he had not taken any precautions to ascertain whether lie 
could cross the track in safety. The evidence for the defense was positive 
as In the statutory signals tiring properly given, as well as other warnings 
of danger:—Held, per Fitzpatrick, V..L, and Dull" .L, that the question was
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not as to the credibility of the witnesses on either side, hut whether 11- 
elm meter of the evhlenee for the plaint ill's could, in a reasonable view of 
the whole evidence adduced, lie held to countervail the direct and positive 
testimony on liehalf of the defendants, and. as it could not, the finding 
by the jury that the company had liven guilty of negligence in failing in 
give the statutory signals were against the weight of evidence and unrea 
souahle. Ver Clirouard. !.. that S. was guilty of contributory négligea., 
in failing to take proper precautions to avoid the accident and the acti..:, 
should lie dismissed. | Railroad Vo. v. Houston, 05 U.S.R. 007, refern.: 
to. | The judgment from was reversed and a new trial ordered.
Idington and Maclennan. .1.1., dissenting.

(Irand Trunk lly. Co. v. Sims. 8 Van. lly. Cas. 01.
| Di«t ingtiishe<l in Tinsley v. Toronto lly. Co., 1.» O.L.H. 438, 8 Can. lly 

Vas. Oil.]

FaII.I KK TO M>OK—CoNTKim TORY XEGI.ICKNCH,

In an action under the Fatal Accidents Act to recover damages for the 
death of a man who was struck by a light engine of the defendants when 
attempting to cross their track in a waggon with horses, it ap|>earcd that 
the deceased on approaching the track looked both ways, but did not 
look again just la-fore crossing when he could have sec the engine. Tin- 
jury found that the whistle was not sounded nor the Is-ll rung, that such 
neglect was the proximate cause of the injury, and that the deceased could 
not by the exercise of ordinary care have avoided the injury:—Held, that 
the omission to look again was not such a circumstance as would have 
justified withdrawing the vase from the jury; and a judgment for the 
plaintiffs upon the findings should not lie disturbed. Decision of Mere 
ditli. !.. affirmed.

Misener et al. v. Wabash lly. Co.. 3 Van. Tty. Cas. 330. 12 O.L.R. 71.
| Affirmed in 38 Van. S.C.H. 94. li Van. lly. Vas. 70: referred to in Jones 

v. Toronto, etc.. Tty. Vo., 20 0.1..11. 71.)

Crushing at acitk angle—Signals and warnings—Faii.vre to look.
M. attempted to drive over a railway track which crossed the highway 

at an acute angle where bis hack was almost turned to a train coming 
from one direction. < hi approaching the track be looked laitli way « hut 
did not look again just la-fore crossing when he could have seen an engine 
approaching which struck his team and be was killed, lu an action by 
bis widow and children the jury found that the statutory warning- had 
not been given and a verdict was given for the plaint ill's and allinned by 
the Court of Appeal:- Held, affirming the judgment of the Court of Ap 
peal (12 Ont. L.H. 71). Fitzpatrick. C.J.. hésitante, that the findings of 
the jury were not such as could not have lieen reached by reasonable na n 
and the verdict was justified.

W abash lly. Vo. v. Mi sener, etc., (1 Van. lly. Cas. 70. 38 Can. S.C.H. 94.
fReferred to in Hansen v. Can. Vac. lly. Co.. 0 Terr. L.R. 420; Jonc- 

v. Toronto, etc., lly. Co.. 20 O.L.R. 71; see Andreas v. Can. Vac. lly. Co.. 
3 Van. lly. Cas. 44M. 450, 37 Can. S.V.R. 1. affirming 2 XV.L.R. 240; followed 
in Doyle v. Can. Northern 11. Co.. 40 D.L.R. 133, 24 Can. Ry. Cas. 310.J

Fuggy weather—Contriiii toky negligence.
The defendants’ railway ran east and west through the plaintiffs farm. 

The dwelling house was on a hill a limit 330 feet north of the railway 
track and standing about twenty feet from the highway leading to and 
across the railway track. There was nothing to obstruct the view in 
coming from the plaintiffs house to the crossing for a considerable dis-

1664
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tance on either side. The down grade of the highway is very slight for 
tin- last forty or fifty feet from the track. The morning train coming 
ir.mi Klora. west of the plaintiH".» farm, due to cross the highway three 
nr four minutes before nine a. in., was eight minutes late on the morning 
in ijiiestion. The plaintiff before leaving his house that morning saw 
that it was ten or fifteen minutes after nine and concluded that the train 
must have passed without any one noticing it. In two or three minutes he 
licard a long whistle denoting a whistle for «4 station which lie concluded 
was for He I wood Station, distant three miles to the north-east and there­
fore thought the train had passed over the highway at his farm. The 
whistle he heard, however, was to the southwest as there was no other 
train on the line and it passed across the highway a few minute» later. 
Shortly after this his son Byron, who intended going to a farm owned by 
the plaintiir across the railway track asked his father if the train had 
passed, who replied it must have passed, as it was nearly fifteen minutes 
past nine when lie left the house. Byron then went into the house and left 
it with his brother dames, a lad of twelve years old. to cross the rail­
way track. A few minutes after Byron had left the plaint ill* was standing 
near the barn, lieside the house, when he heard the train rush eastward 
through the mist, hut he heard no whistle or hell. The morning was 
foggy and the plaint ill' stated a person could not see an object at a greater 
distance than d7 yards. After the a evident the plaint ill* was notified and 
at once went to the crossing where lie found Byron on the eastern half 
of the highway alsmt two feet from the north rail of the track, lie was 
taken home and died shortly afterwards, remaining perfectly conscious 
meanwhile. According to the statement of the deceased, made to his 
father, he was some yards from the track when lie heard the noise of the 
train and the steam from the engine as it passed, hut was unable to stop 
and was struck hv the step of the last coach. A motion for a nonsuit at 
the close of the plaintifFs ease was refused and the jury brought in a 
verdict for $2.000 in favour of the plaintiir. finding the defendants guilty 
•if negligence is not giving the statutory signals, that the injury was 
caused by the defendants' negligence, and that the deceased was not guilty 
uf negligence and could not by the exercise of reasonable care have avoided 
the accident. The Divisional Court dismissed the defendants’ appeal, hold­
ing that the ease could not have been withdrawn from the jury. Mac- 
Mahon, J., dissenting, held that on the admission made by the deceased 
that lie heard the train coming and did not stop or could not stop, there 
was nothing to lie left to the jury and the motion for nonsuit should have 
prevailed. The Court of Appeal allowed the defendants’ appeal and dis­
missed the action. Per Osier, J. A., agreeing with MaeMalnni. .1.:—The 
deceased according to the evidence was tlie author of his own injury, the 
accident could only be attributed to his negligence, and not to the negli­
gence of the defendants in omitting, if they did omit, to sound the hell 
or whistle. Per Meredith, J.A. :—The plaintiir should not have I icon non- 
Miited hut there was no reasonable evidence upon which the jury could 
find that there was not contributory negligence. The evidence shewed 
that the deceased was to have tin- farm on the father’s death, in Hu­
mean time they were to lie partners, and the son was to get what lie needed 
••lit of the common fund, the plaint ill" has proved no pecuniary loss and 
the action must fail on that ground also.

Muir v. Can. Pae. By. Co.. 7 Can. By. Cas. 1180, 10 O.W.B. 414.

t ON mill TORY NKdl.KlKXCK—Dl’TY TO STOP, I.OOK AND LISTEN.

Although a railway company is negligent in leaving ears standing upon 
it side track at a public crossing in such a way as to obstruct the public
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view of trains approaching the crossing on the main track, still a person 
operating an automobile over the crossing is guilty of such contributor} 
negligence as will bar a recovery against the railway company for injurie* 
sustained by reason of a collision with one of its trains if. when approach­
ing the track, knowing that trains, yard engines and hand cars were 
liable to pass at any moment, and finding his view obstructed by the stand­
ing cars and realizing tin- danger, he fails to reduce the speed of the 
automobile which he was operating, and fails to exercise care both hj 
looking and listening.

Campliell v. C.N.R. Co. (Man.), 0 D.L.R. 777, 1.» Can. lty. ('as. 31.
[Reversed in 12 D.L.R. 272, 23 Man. L.R. 385.]

OBSTRUCTING VIEW—Coi.i.tNIOX WITH AUTOMOBILE.
A railway company that jiermits the end of a string of freight cars to 

project into a highway for some time, in violation of s. 27b of the 
Railway Act, 11)00, so as to obstruct the public view of approaching trains, 
is liable for a collision lietween an engine and an automobile driven by 
the plaintiff who, although he exercised due care, was unable, because of 
such obstruction, to see the engine in time to avoid the collision. It is not 
contributory negligence to drive an automobile across a railway track at 
a speed of eight miles an hour at a public highway crossing, although the 
plaintiff knew that trains and engines were liable to pass at any time, 
where, by reason of cars negligently left projecting into the highway, it 
was impossible for him to discover the approach of an engine, although the 
statutory signals were given, where the plaintiff and those riding with him 
looked and listened before going upon the track without hearing the engine, 
which was traveling “light.” [('a v. Can. Northern Ry. Co., 9
D.L.R. 777, 15 Can. Ry. Cas. 31, reversed.]

Campliell v. Can. Northern Ry. Co. (No. 2), 12 D.L.R. 272. 15 Cun. Ry. 
Cas. 357, 23 Man. L.R. 385.

Person on track—Contributory negligence—Licensee.
A railway company is not answerable for the death of a person who. in 

possession of his faculties of seeing and hearing, walks along a railway 
track without looking tor an approaching train which he could have 
seen by the exercise of the most ordinary care. A licensee who walks 
along a railway track assumes all risk of injury from l>eing struck by

llinrich v. Can. Vac. Ry. Co., 15 Can. Ry. Cas. 393. 12 D.L.R. 3(17.

•Look and listen” doctrine—( bossino tiie tracks.
Whether or not a person about to cross a railway track should have 

looked more than once to see if lie could make the crossing in safety 
is a question of fact to be passed upon by the jury in the particular 
circumstances of each case. [Re (irand Trunk Ry. Co. v. McAlpine. 13 
D.L.R. «18. 1« Can. Ry. Cas. lsii. followed.]

MacKenzie v. B. C. Electric Ry. Co., 10 Can. Ry. Cas. 337, 15 D.L.R. 53a

Operation—Negligent®—Excessive speed—Injury to trespasser.

A railway company may be liable for injury to a trespasser upon the 
right-of-way in breach of s. 408 of the Railway Aet, R.K.C. 1900, c. 
37. if their engine driver neglected to apply the emergency brakes at the 
time lie became aware of the danger of accident when he first noticed

14
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deceased attempting to cross the tracks. [ Hinrich v. C.V. Hy. Co.. 12 D.L.R, 
:W7. 1”» Can. Ry. Cas. 303, allivrm-d. |

Can. Par. Hv. Co. v. Ilinrieh, Hi Can. Ry. Cas. 303. 48 Can. S.C.R. 537, 
V, D.L.R. 472.
N MiMCSE.NCK—StATVTORT Dl'TY 1MPOSKI) OX RAILWAY VO.—F A11.1'RK TO COM- 

1*1,Y WITH—Dl’TY OF TRAVKI.KR APPROACHING TRACK.

Where a statutory duty is imposed on a railway company to sound 
ih»* whistle and ring the hell of the engine when a train is approaching 
a highway at level rail, a traveler has a right to expect this to he done, 
and is not required to look to see if a train is approaching. The omission 
to carry out the statutory duty imposed amounts to negligence and 
renders the company liable for resulting injury. [Grand Trunk Hy. Co. v. 
Me Alpine, [1913] AC. 838. 13 D.L.R. «18, 10 Can. Ry. Cas. 180; Smith v. 
South F.a stern Hy. Co.. [18001 1 tj.H. 178: Wahasli Hy. Co. v. Misener, 38 
Can. S.C.R. 04, at p. 100, 0 Can. Ry. Can. 70; Rex v. Broad, [1918] 
A.C. 1110, followed.]

Doyle v. Can. Northern Ry. Co.. 40 D.L.H. 135. 24 Can. Ry. Cas. 310.

B. Flagmen; Oates.
Silt XT!NO CARS—W.XXT OF WARN I AGS AND WATCHMAN.

B.. in driving towards his home on a night in September, had to cross a 
railway track lietween nine and ten o’clock, on a level crossing near a 
station. Shortly before a train had arrived from the west which had to 
lie turned for a trip hack in the same direction, and also to pick up a 
passenger ear on a siding. After some switching the train was made up. 
and just before coining to the level crossing the engine and tender were 
uncoupled from the cars to proceed to the roundhouse. B. saw the engine 
pass hut apparently failed to perceive the cars, and started to cross, when 
lie was struck by the latter and killed. There was no warning of the 
approach of the cars which struck him. In an action by his widow under 
Lord Cam plie ll's Act the jury found that the railway company was guilty 
of negligence, and that a man should have been on the crossing when 
making the switch to warn the public. A verdict for the plaintiff was 
sustained by the Court of Appeal:—Held, aflirming the judgment of the 
Court of Appeal, G wynne, ,T., dissenting, it was properly left to the jury 
to determine whether or not, under the special circumstances, it was 
necessary for the company to take greater precautions than it did and 
to lie mu<*h more careful than in ordinary cases where these conditions 
did not exist: and that the case did not raise the question of the jury’s 
right to determine whether or not a railway company could be com 
pel led to place watchmen upon level highway crossings to warn persons 
almut to cross the line.

Lake F.rie & Detroit River Ry. Co. v. Barclay, 30 Can. S.C.R. 300. 
[Discussed in Champagne v. Grand Trunk Hy. Co.. 4 Can. Hy. Cas. 200. 

» D.Ii.lt. 580; distinguished in Grand Trunk Ry. Co. v. McKay, 34 Can. 
S.C.R. 81; followed in Burtch v. Can. Vac. Hy. Co., 13 O.L.R. 032.]
Xruugkxcr—Daxgkrovh condition of crossing.

Where the railway traffic at the crossing of a highway was verv great, 
ami there was no gate, guardian, lamp, or other protection, for the public, 
although the railway company had been notified of the dangerous condi­
tion of the crossing, the company was responsible under s. 288 of the Rail- 

Can. Ry. L. Dig.—1.3.
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way Act, 1888, for a collision which caused the death of plaintiff’s son, 
and which occurred without any fault on his part.

Girouard v. Can. Pac. Ry. Co., 1 Can. Ry. Cas. 343, 19 Que. S.C. 539.

Speed—Gates axd watchman—Statutory requirements.
Ry the Railway Act. 188K, s. 197. as amen ’ »d by 55 & 59 Viet. c. 27, s. f.. 

it is provided that “at every public road crossing at rail level of the rail 
way, the fence on both sides of the track shall Ik* turned in to the cattle 
guards, so as to allow of the safe passage of trains.” By s. 259 of tin 
former Act, as amended by s. 8 of the latter, it is provided that “no loco­
motive or railway engine shall pass in or through any thickly peopled por 
tion of any city, town or village, at a speed greater than six miles an 
hour, unless the track is fenced in the manner preserilied by this Act 
Held, that the words “in the manner prescribed by this Act” do not refer 
to the turning in of the fence to the cattle guards; and, although no other 
fence is specifically prescribed in the railway legislation, the meaning «if 
s. 259 is, that unless the track, including the crossing, is properly fenced 
or otherwise protected so as to efficiently warn or bar the traveler while 
a train is crossing or immediately about to cross, the maximum speed 
at which a train may cross in thickly peopled portions of cities, towns 
and villages, is six miles an hour. The plaintiff was struck by a train at 
a crossing over a main street in an incorporated town, not protected by a 
gate or watchman. In an action to recover damages for his injuries, 
the jury found that the train was traveling at the rate of twenty miles 
an hour, anil that the injury complained of was caused by this excessive 
speed, coupled with the absence of proper protection at the crossing, ami 
without negligence on the plaintiffs part; and the Court, though there was 
strong evidence of contributory negligence, declined to interfere.

McKay v. Grand Trunk Ry. Co., 3 Can. Ry. ('as. 42. 5 O.L.R. 313. 
[Reversed in 34 Can. S.C.R. 81. 3 Can. Ry. Cas. 52.]

Protection at crossinos—Speed of trains.
The Railway Act, 1888, ss. 197, 259. as amended by 55 & 50 Viet. c. 

20 (1).), ss. 0, 8, do not require that railway companies shall erect femes 
and gates at highway crossings in thickly peopled parts of cities, town», 
and villages before running their trains across such highways at a 
greater speed than six miles an hour. The power to determine whether 
gates should be placed at highway crossings rests with the Railway Com­
mittee and not with a jury. [Lake Erie, etc., Ry. Co. v. Barclay, 30 Can. 
S.C.R. 300, distinguished.]

McKay v. Grand Trunk Ry. Co., 3 Can. Ry. Cas. 52, 34 Can. S.C.R. 81. 
[Followed in Tabh v. Grand Trunk Ry. Co., 8 O.L.R. 514; Clark v. 

Can. Pac. Ry. Co., 14 Can. Ry. Cas. 51, 2 D.L.R. 331; adhered t<> Grand 
Trunk Ry. Co. v. llainer, 30 Can. S.C.R. 183; Grand Trunk Ry. Co. v. 
Perrault. 30 Can. S.C.R. 078; Lake Erie & D.R. Ry. Co. v. Marsh, 35 Can. 
S.C.R. 198; discussed in Perrault v. Grand Trunk Ry. Co., 14 Que. K.It. 
248. 200; distinguished in Burteli v. Can. Pae. Ry. Co., 13 O.L.R. 032; fol­
lowed in Carrier v. St. Henri, 30 Que. S.C.R. 47; Grand Trunk Ry. Co. v. 
Daoust, 14 Que. K.B. 551; Quebec & Lake St. John Ry. Co. v. Girard. 15 
Que. K.B. 51; referred to in It. v. Grand Trunk Ry. Co., 17 O.L.R. 001; 
Smith v. Niagara & St. Catharines Ry. Co., 9 O.L.R. 158; Wabash Ry. ( '<•. 
v. Misener, 0 Can. Ry. Cas. 70, 38 Can. S.C.R. 99; relied on in Girard v 
Quebec & Lake St. John Ry. Co., 25 Que. S. C. 248.]

Public park—Gate and watchman at railway crosninu.
Within a public park maintained and controlled by the defendants, a
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municipal corporation, they erected a gate near a railway crossing, ami 
kept a watchman, to open the gate when there was no «langer from panting 
train*, and to dose it when train* were appmaching the (-running. The 
|iliiintiir, driving through the park, de-iring to pan* through the gate to the 
highway beyond the railway, and litiding the gate o|ien. took that an an 
intimation that no train wan approaching, and attempted to cross the rail 
way. when he was struck by a train and injured : — Held, that the defend­
ant* owed him no duty, and were not liable in damages for his injuries. 

Soulnbv x. Toronto. 7 Van. Hy. Van. Mû, là O.L.R. l.'l.
| Referred to in Woodhurn Milling Vo. x. («rand Trunk Hy. Vo., lit 

O I..H. 270.]

Faim he to fence and protect—Crossing not a highway.
A crossing built hy a railway company and designated hy a sign as a 

“railway crossing” which the public is |»crniittod to use. hut the opening 
of which has not Ih-cii sanctioned by the Hoard is not a highway under 
the Railway Act, 1000, ss. 242, 243, so as to impose a duty on the rail 
way company as to construction and maintenance of fences and the pro­
tection of highways, and, therefore, cannot In- charged xx it It negligence for 
any omission to fence or for defective approaches, particularly where the 
crossing had been previously used safely by the name person and others. 

Bird v. Can. l*ac. Hy. Vo.. 7 Van. Hy. Van. 111.!, ti W.LR. 3M3.
[lb-versed in 1 N.L.R. 200. S Can. Hy. Van. 314. |

( RossiNO NOT AUTHORIZED HT BOARD—DEDICATION.
When a railway company establishes a crossing, not authorized hy the 

Hoard, over its railway, at a point other than on a highway and invite* 
the publie to use such crossing, it is the duty of the company to take every 
precaution for the safety of the public using such crossing, and in view 
of the statutory provisions requiring the company to fence the approaches 
to a railway crossing over a highway properly authorized, the failure 
of the company to so fence an authorized crossing constitutes such negli­
gence as will render the company liable for injury to any person sustaineil 
mi such crossing when the proximate cause of such injury is the failure 
of the company to fence. 7 Van. Hy. Vas. 105, ti W.LR. .30.3. reversed.

Bird v. Can. Vac. Hy. Vo., 8 Can. Hy. Cas. 314. 1 8.L.R. 200.

Entering between dates—Contributory negligence—Failure as to
WARNINGS AM) FLAGMEN.

Where the erection of gates at a level highway crossing is not auth- 
orized or required by an order of the Hoard, the lowering of the gates is lint 
a warning to persons desiring to cross the tracks that it is dangerous to 
■lo so, and the entry of a person U|hiii the portion of the highway between 
the gates, when the gates arc down, is not us a matter of law, or per se, 
negligence, disentitling him to recover damages for injuries sustained by 
him while upon that portion of the liighxvay. by reason of the negligence 
and hrt-ach of duty of the railway company as to signals and xvarnings.

Uarside v. Grand Trunk Hy. Co.. IS Van. Hy. Vas. 272. 2.3 D.L.R. 403.

CROSSINGS.
See Farm Crossings; liighxvay Crossings; Railway Crossings: Junctions.

Dominion and provincial railway—Iurindktion—Double track cross­
ing—Tracks AND CONNECTIONS COST.

The Board has jurisdiction under **. s. 20, 32, 227 of the Hailxvuy Act,
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1906, to order a hingle traek crossing (provided under an order of the 
Railway Committee) of a Dominion railway by a Provincial street rail 
way, to lie changed to a double traek crossing, in the public interest. Tin 
applicant which made the application for the double track crossing wn* 
ordered to furnish the necessary diamonds, and the street railway com 
pauy to pay interest at 7 per cent upon the expense incurred by the 

ant, the street railway company to lay the necessary tracks and cun 
neet ions.

London v. Ixmdoii Street Ry. Co., l!> Can. Ry. Cas. 43(1.
[Followed in Midland Ry. Co. v. Grand Trunk Pacific Ry. Co., 23 Can. 

Ry. Cas. 80.1

.Fviiihdiction—Dominion railway < iiohsinu provincial.
The Hoard has jurisdiction to regulate the crossing of a Provincial 

over a Dominion railway at the point of intersection. [Lake Erie A 
Northern Ry. Co. v. Brantford Street Ry. Co., 16 Can. Ry. Cas. 244. at p 
245 : Attorney-General for Allierta v. Attorncy-fleneral for Canada. [l!H.'»| 
A.C. 303. 10 Cnn. Ry. ('as. 133: City of London v. London Street Ry. Co., 
10 Can. Ry. Cas. 430. followed.1

Midland Ry. Co. v. Crand Trunk Pacific Ry. Co., 23 Can. Ry. Cas. 80.

CROWN RAILWAYS.
See Government Railways.

CULVERTS.

See Drainage.
Duty to fence, see Farm Crossings.

CUSTOMS DUTIES.
Exemption ero.m di ty—Steel mails for vse on street railways.

The exemption from duty in 50 & 51 Viet. e. 39. item 173, of “steel rails 
weighing not less than txventy-tive pounds per lineal yard, for use on 
railway tracks.” docs not apply to rails to be used for street railways 
which are subject to duty as “rails for railways and tramways of any 
form.” under item MS. Strong, C..L. and King. J., dissenting.

Toronto Ry. Co. v. The Queen, 25 Can. S.C.R. 24.
[Reversed in [1896] A. C. 551.1

Imported nteel kails—Street railways.
Although there may lie in various Canadian Acts and for other purposes 

substantial distinctions lietwevn railways or railway tracks and street rail­
ways and tramways, yet. for the purpose of separating free and dutiable 
artieles, such distinction is not maintained in Canadian Act, 50 A Ô1 
Viet. c. 39. and its three predeeessors. Aeeording to the true eonstruvtion 
of that Act (see s. 1. item 88, and s. 2. item 173), the question whether 
imported steel rails are taxed or free depends solely upon their weight, not 
upon the character of the railway track for which they are intended. 2.» 
Can. S.C.R. 24, allirming 4 Can. Ex. 262. reversed.

Toronto Ry. Co. v. The Queen, [189UJ A.C. 551.
[Approved in Edison Gen. Elec. Co. v. Edmonds, 4 li.C.R. 367 ; com­

mented on in Ross v. The King. 32 Can. S.C.R. 538.J

5
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FoRKIOXBUILT SHIPS.

A foreign-built ship lauight in the United States and brought to Canada 
is liable to the duty imposed by the Canadian Customs TarilF Act, 1897, 
h. 4. [.‘1*2 Can. 6.C.R. 277, ailirmed.]

Algoma Central Ry. Co. v. The King. [1903] A.C. 478.
AliKXT FOR VI STOMS—CONVERSION OF MOXF.Y FVRX|S||R|> FOR PAYMF.XT OF 

DI TIEH—LlAIHI.ITY OF PRINCIPAL.

Where, without the knowledge of a railway eompaiiy an agent appointed 
by it under R.S.C. 1880. e. 32. s. 1 57. ete.. for customs purposes, by a sys- 
tem of frauds in the underpayment to the Crown of customs duties con­
verted to his own use moneys furnished by the company for the payment, 
of the rightful amount of duties, the company is answerable to the Crown 
upon the discovery of the fraud, for duties on all goods, which, by reason 
of the agent's fraud, were not declared or entered and the customs paid 
thereon, since the agent’s arts in which the frauds were committed were 
within tIk* scope of his employment. An internal rule of a customs house 
prohibiting the cashier from furnishing change beyond fifty cents, is not a 
limitation of his authority sufficient to relieve a company from liability for 
unpaid duties on goods entered fraudulently by its duly appointed customs 
agent, where the company furnished cheques for the correct amount of 
duties and the cashier returned to the agent, who converted it to his own 
use, the difference between the amount of the cheque and the duties actu­
ally paid, since the agent's authority was broatl enough to include the 
receipt of such moneys. In an action by the Crown to recover customs 
duties on goods not entered or declared, the onus rests upon the defendant 
to shew payment and full compliance with the requirements of the Cus­
toms Act. [Lloyd v. Grace, [11112] A.C. 735; Brocklesby v. Temperance 
remanient Building Society, [1895] A.C. 173; Fry v. Kmellie, [11)12] 3 
K.B. 21)ô. specially referred to; Krb v. G.VV.R. Co., f» Can. S.C.R. 179; 
City Bank v. Harbour Commissioners of Montreal, 1 L.C.J. 288, distin­
guished.]

The King v. Can. Pac. Ry. Co., 11 D.L.R. 1181, 14 Can. Ex. 150.

DAMAGES.
A. Assessment; Excessiveness.
B. Personal Injuries.
C. Nervous or Mental Shock.
D. Lord Campbell’s Act.
E. Workmen's Compensation Act.
F. Injury to Property.

See Expropriation.
Damages in lieu of injunction, see Injunction.
Damages caused by operation of government railways, sec Government 

Railways.

Annotations.
T*ird Campbell's Act, measure and apportionment of damages. 2 Can. 

Ry. ( as. 18.
Inadequacy of damages. 3 Can. By. Cas. 287.
Damages for nervous shock. 4 Can. Ry. Cas. 231.
Damages for personal injuries. 5 Can. Ry. Cas. 125.
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Du muges fur ilvutli and personal injury. 0 Cun. By. Cas. 247. 
Compensation for injuries caused by operation of railway. 20 Can. it y 

Cas. 101).

A. Assessment ; Excessiveness.
By whom damages assessed—Junsk or .h icy—Kxcessivexess.

'I'he words “the Court may give such damages,” in consolidated ordi 
nances, N.W.T. ( 180S i e. 48, s. :i means the Judge at trial, or the Judge 
and the jury, as the ease may In». Semble, a verdict of #4,.">00, awarded 
to a widow for the death of her husband caused by the defendants’ uegli 
genee cannot be seriously excepted to.

Toll v. Can. l*uc. By. Co., I Alta. I..II. .'ll*, N Can. By. Cas. 204.

How damages assessed—Court or jury.
S. 3, c. 48 of the Con. Urd. N.W.T. providing that damages are to lie de­

termined by the Court, means a “Court” consisting of a Judge and jury, 
and the jury is the proper part of the Court to tlx the amount of damages. 

Andreas v. Can. Pac. By. Co., 5 t an. By. Cas. 440, 2 W.L.R. 240.
[AHirmed in 5 Can. By. Cas. 4">0, 37 Can. S.C.B. l.j

Remoteness—Deprivation of use.
Damages for breach of contract must lie direct and none are recoverable 

that are indirect or remote. Hence, where a carrier for hire loses a piece 
of machinery, sent through him for repairs, the owner is not entitled to 
recover from him, as damages, the loss incurred through having been do 
prived of the use of it for a season.

Thiauville v. Canadian Express Co., 33 Due. S.C. 403.

Miistantiai. damages—Difficulty in assessing.
Substantial damages may be awarded in spite of the fact that some 

speculation and uncertainty is necessarily involved in the assessment there 
of. (Chaplin v. Hicks, [1011] 2 K.lt. 780, followed.]

Wood v. Grand Valley Rv. Co., f> D.I..R. 428, 20 O.L.K. 441.
| Varied, and damages reduced, 10 Can. By. Cas. 220, 10 D.L.R. 720. |

Reference—Powers of clerk.
The clerk of a Court cannot, upon a reference to him to ascertain the 

plaint ill's damages, consider the question of the liability of the defendant 
in the action, since that was settled by the order of reference.

I .aval lee v. Can. Northern ltv. Co. (No. 2), 4 D.L.R. 370, 20 W.L.R. 
r.47.

Assessment on reference.
If the clerk of a Court, on a reference to ascertain the plaintiffs dam­

ages, misconceiving his duty, hears* evidence and. determining that the 
defendant was not liable, refuses to assess damages in the plaintiffs fav­
our, the Supreme Court of Alberta may. on an application to vary tin* 
clerk's report, direct him to proceed with the assessment of damages.

I .awl lev v. Can. Northern By. Co. (No. 2), 4 D.L.R. 370, 2ft W.L.R. 
r.47.

Misdirection as to assessment—Excessive.
Where there was a misdirection as to the assessment of damages merely, 

and it appeared to the Court, that the damages assessed by the jury were 
grossly excessive, the Supreme Court made a special order, applying 
the principle of art. 503 C.C.P. directing that the appeal should



DA MACKS. uni

In* allowed, and a new trial had to assess damages, unless the plaintitr con­
sented that the damages should lie reduced to an amount mentioned.

( entrai Vermont lly. Co. v. Kranchere, il.» Can. S.C.I*. 08.
[ Referred to in Ren wick v. Galt Street Ry. Co., 11 O.L.K. 108; Sudlier 

v. Grand Trunk Ry. Co., *28 Que. S.C. 50*2.]

Review of amount by Appellate Court.
Where the damages awarded by the jury at the first trial were held to 

lie excessive and the Court of Appeal had ordered a new trial and the re 
>itIt of the new trial was a verdict for a still larger sum. the Court of 
Appeal, upon an appeal from the second verdict, may itself fix the amount 
of damages instead of sending the case back for a third trial before a jury 
hv virtue of its statutory powers. [See Annotation to this case.]

Taylor v. H.C. Klee. Ry. ( o., 1 D.L.R. 384. 10 W.L.1L 851.
| Aflirmed in 8 D.L.R. 724. J

Kxcksmivbnkhh—Disregarding direction of Court.
To justify the setting aside of a verdict on the ground of excessive dam­

ages. the Appellate Court must find that the damages are so excessive that 
twelve reasonable men could not have given them, or that the jury have 
disregarded some direction of the Judge or have eonsideml topics which 
they ought not to have considered, or have applied a wrong measure of 
damages. (Praed v. Graham, 24 Q.B.D. f>3. and Johnston v. Great West­
ern Ry.. [11104] 2 lx.It. 250. 73 L.J.K B. 508. 20 Times L.R. 455. applied.] 

Taylor v. British Columbia Klee. Ry. Co., 1 D.L.R. 384, 11) W.I..R. 831. 
[Affirmed in 8 D.L.R. 724.]

Rkbuction by Appellate Court.
'I’he rule that the Supreme Court of Canada will not interfere with the 

judgment of a Provincial Court of Appeal reducing the quantum of dam­
ages assessed by the trial Court does not prevent interference in cases 
where some element of damages for which no compensation is allowed by 
law may have been given a place in the total of damages replied. [Praed 
v. Graham. 24 Q.B.I). 53. considered; see also Johnston v. Great Western 
Ry. Co., [1D04] 2 K.B. 25ft. and Dunn v. Prescott Elevator Co., 20 A.R. 
(Ont.) 3811, 3ft Can. N.C.R. 02(1.| (Dictum per Idiugton, J.)

Taylor v. British Columbia Klee. Ry. Co. (Xo. 2), 8 D.L.R. 724.

Review of quantum by Appellate Court.
The Supreme Court of Canada will not disturb a judgment of the Court 

of Appeal of British Columbia on a mere question of quantum of dam­
ages, where that Court, by virtue of the power given to it by rule SOU (a) 
of the rules of the Supreme Court of British Columbia, has reduced a 
verdict of the trial Court in an action for personal injuries arising out 
of an accident. | Taylor v. British Columbia Klee. Rv. Co., 1 D.L.R. 384. 
hi R.C.R. 420, affirmed.]

Taylor v. British Columbia Klee. Ry. Co. (No. 2), 8 D.L.R. 724.

Varying assessment on reference.
The Supreme Court of Allierta cannot entertain an application to vary 

the finding of a clerk of the Court on a reference to him to ascertain 
damages, since that can be done only on an appeal from the final judg­
ment in the action. [Marson v. G.T.P. Rv. Co.. 17 W.L.R. 693, on appeal, 
1 B.L.R. 850, 2ft W.L.R. 161, followed.] 

bavallee v. Can. Northern Ry. Co. (No. 2), 4 D.L.R. 376, 547, 4 Alta. 
L.R. 245.
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REDUCTION 1IY APPELLATE COl'KT.

W here an avtion has been twive tried with a jury, and upon the second 
trial the jury have found in favour of the same party. Imt have redneed 
tlie damage*, a third trial will not lie ordered merely hevanse the Unding* 
of tlie jury at the second trial are contrary to what the Appellate Court 
regards as the weight of evidence, if there is some evidence upon which 
the verdict can he sustained.

Zufelt x. I an. I'ac. Ily. Co., 7 IXL.lt. HI. 4 O.W.X. 3».

AGREEMENT KIR COMPEXHATION—SCOPE AH TO COSTS * |NUDEXTAL TO Till 
REFERENCE.”

Where a railway company agreed with a town ion to pay the
latter any damages accruing hv reason of the building of a bridge hv the 
railway company, such damages to he ascertained in a summary manner 
by a Referee appointed by the Hoard for the purpose, and subsequent lx 
pursuant to this agreement an application was made to the Hoard and n 
Referee appointed, in which order of ap|K»intment it was provided “that 
the costs of and incidental to the reference, including those of the Referee 
shall be in the discretion of the said Referee.” the Referee has power to 
award the costs of the ion to the Hoard, notwithstanding the gen­
eral policy of the Hoard not to axvard costs of proceedings before it. 
(Curry v. Can. I’ac. Ry. Co., 13 Can. Ry. Cas. 31. criticized ; Re Bronson 
and Camilla Atlantic Ry. Co.. 13 P.R. (Out.), 440. applied. See also Re 
False Creek Flats Arbitration. 8 D.L.R. 022.]

Re Can. Pae. Ry. Co. and Walkerton, 10 D.L.R. 347, 13 Can. Ry. Cas. 
85.

REDUCTION—Cl>NKENT—NEW TRIAL.
The Court of Appeitl pronounced judgment dismissing the defendants' 

appeal except upon the question of damages. It was held that the damages 
assessed by the jury were excessive, and a new trial xvas ordered unless 
the plaintiff would consent to a reduction. The certificate of this judg­
ment not having issued, the Court reconsidered the matter, and, acting 
under rule 78fi, directed a new trial eon lined to the question of the amount 
of damages:—Held, following Watt v. Watt, [ 10031 A.C. 115, that the 
Court has no jurisdiction, without the defendants’ consent, to make the 
new trial dependent upon the consent of the plaintiff to reduce the dam-

11 ocklev v. Grand Trunk Ry. Co., 5 Can. Ry. Cas. 122, 10 O.L.R. 303.

Suspending the payment of damages to infant during minority.
The Court has the power, by its judgment, to order that a sum assessed 

by a jury as the amount of damages sustained by the plaintiff, a minor 
suing through his tutor in an action of tort or ex quasi-delicto, be paid, 
in part at once, the remainder when he Incomes of age, and not at all if lie 
dies before, and that the interest on such remainder be paid to his tutor 
until lie comes of age or dies during minority.

Montreal Street Ry. Co. v. Girard. 21 CJue. K.R. 121.

Measure of compensation for hreacii of contracts to complete rail­
way.

The loss of benefits which trily accrue to merchants in the
transaction of their business from the construction of a line of railway 
connecting with another railway the place where their respective businesses 
were being carried on, is not too remote to be considered in assessing dam-
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ages to siivh merchants who purchased bonds of tin* railway under an agree­
ment by the railway company to complete and operate the line in respect 
of the company’s failure so to do. [Candy v. Midland Ry. Co., 38 I..T. 
229; Simpson v. London X" N. W. lly. Co., 1 tyil.l). "274. *277. ami Chaplin 
\. I licks, (1011] 2 K.U. 7Hd. followed. |

Wood v. Grand Valley lly. Co., Iti t an. I$y. Cas. 220, 27 O.L.Iî. fiât!, 10 
D.I..I1. 72«.

[A111rmed in HI D.L.R. .101.]

Not excessive—Personai. injuries—Continual incapacity—Vkkiuct of
JURY—SUFFICIENCY AXI» CORRECTNESS—OMIHKIOX TO ANSWER HOMK 
QUESTION.

The verdict of a jury in an action for the recovery of damages arising 
out of a railway accident, which allows the plaintiff (aged 4ô and earning 
S2.000 per" annum), liesidcs the cost of his medical treatment. $1,000 for 
past suffering. .$1,000 for future suffering and medical attendance, ami 
*18,000 for other damages, is not excessive, when the evidence shews that 
tlic injuries lie has incurred have diminished his physical capacity one half 
and he is likely to suffer from morbidness, insomnia, vertigo, etc., for the 
rest of his life. The omission of the jury to find in what these damages 
consist, and their nature, under some particular ipiestion which called 
for same, is not ground for setting aside the verdict, when all this is suffi­
ciently shewn in the answers to the other questions.

Can. Vac. Ry. Co. v. Roy. 17 Can. Ry. Gas. 40, 22 (Jue. lx.It. 4.V.I.

Appeal—Reduction or damages.
An award of damages greater than the amount claimed in the pleadings 

will be reduced on appeal. [Dutton v. Can. Northern Ry. Co., 23 D.L.R. 
43. 19 Can. Ry. Cas. 72, affirmed except as to damages.]

Dutton v. Can. Northern Ry. Co., 21 Can. Ry. Cas. 294. 20 Man. R. 493, 
:;n D I R. 850.

Injury to railway engineer—Permanent incapacity—Paix and sue-

Aii award of $27.000 to a railway engineer aged 32. ami earning a yearly 
income of $2.122. for personal injuries incapacitating him for life, such 
award lieing based on the pain and suffering and the pecuniary loss for 
the duration of life, was held by a divided Court to be a fair compensation 
under the circumstances. | Phillips v. L. & 8.W.R. Co., ô Q.B.D. 7$. Ô 
< .P.D. 280; Johnston v. Great Western Ry. Co., (1904] .2 K.B. 250; Row- 
lev v. L. A X.W. Ry. Co.. L.R. 8 Ex. Ch. 221. applied.]

Jackson v. Can. Vac. Ry. Co. 24 D.L.R. 380.

Verdict—Excessive award—Personal injuries—('omin.kte reparation
Ijins OF PROSPECTIVE EARNINGS—PAIN AND SUFFERING—-EVIDENCE—

Mortuary tables—Practice—New trial.
Where from the amount of the damages awarded and the circumstances 

of the vase, it does not appear that the jury took into consideration mat­
ters which they should not have considered, or applied a wrong measure of 
damages, the verdict ought not to he set aside or a new trial directed sim­
ply because the amount of damages awarded may seem excessive to an 
Appellate Court. Duff. J.. dissented on the ground that a jury appreciat­
ing the evidence and making due allowance for the risk of accident apart 
from negligence, in the hazardous pursuit in which the plaintiff was em­
ployed, could not have given the verdict in question.—Per Idington ami 
Anglin, JJ. The evidence of a witness testifying in regard to estimates
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based on mortuary table* in une hy companies engaged in the business of 
annuity insurance is admissible. ipiautum valent, notwithstanding that 
lie may not Ik* e«|iahle of explaining the basis ii|ion whicli the tallies had 
been prepared. | Itowlev v. London & North Western lty. Co., L.R. S Kx 
2*21, and Vicksburg & Meridian Ry. Co. v. I’utuam. IIS V.S.R. iH.'i, referred 
to.| dmlgment a|i|ieah‘d from, S W.W.R. 1043, allirmed, Dull, J. dissenting.

Can. l*ac. Ry. Co. v. .lackson. 32 Can. S.C.R. *281.

B. Personal Injuries.
llOlULY DIHKIUVKKMKNT—VKRMAXKNT IMPAIKMKNT OK I'llYHICAI. KTRKXliTII

When damages from an explosion consist of total inability to work and 
acute suffering during three months, bodily disligurement, diminished sense 
of hearing ami permanent impairment of physical strength to a table 
waiter on a steamboat, whose earnings are about fifty dollars a month 
during the season of navigation, a verdict of $8.000 is not so grossly exces 
sive that it should be set aside.

Richelieu & Ontario Navigation Co. v. Dorman, 10 Que. K.B. 373.

KXCKSHIVE OU VVXITIVK DAM .MUCH—I’KKMAXKM 1X.IVKY.

riaintiff was injured in a collision between two cars of the defendant 
company, the collision having occurred admittedly through the company's 
negligence. No evidence was offered by the company at the trial. Plain­
tiff's hip was dislocated and permanently injured, rendering him unable 
to follow certain branches of his trade, that of tinsmith. There was some 
medical evidence that an operation might improve his condition so as to 
reduce the disability, lie was, at the time of the accident. 24 years of 
age, and earned $4 per day when working. Mis medical and other expenses 
in connection with the accident amounted, roughly, to $000. Added t<• 
this should lie loss of work on account of the accident. In an action fur 
damages, the jury awarded him $11,000:—Held, on appeal, that the dam 
ages were excessive, and there should be a new trial.

I'unpihurson v. British Columbia Klee. Ry. Co., là B.C.R. 280.

M AKKIKD WOMAN—IN.IVHY TO—DaM.XIIKH AWAItOKI) 11VHBAND.

The female plaintiff. 02 years of age, wife of the male plaintiff, who was 
70 years of age, in attempting to alight from one of the defendants’ cars, 
was through the defendants’ negligence thrown to the ground ami seriously 
injured. She was in the doctor's hands for several months, ami her arm 
and hand which were injured were not likely to be as useful to her as be 
fore the accident. The jury awarded the wife $1,000 and the husband 
$1,200: — Meld, that the amount awarded the wife could not be deemed 
to lie unreasonable: but. as regarded the husband, after due allowance for 
the medical expenses and for nursing, and attendance, and considering tin 
agi* of the parties, the amount awarded him was excessive, and a new 
assessment was ordered, unless an agreement was come to In-tween the 
parties that the damages should be reduced to $400.

Clarke v. London Street Ry. Co., 3 Can. Ry. Cas. 381, 12 O.L.R. 270.

IMPAIKMKXT OF I'BOSI'KVTS OP M X It IC I X < ; | -RKMOTKXKHN—Kxt'KHNIVK HAM

In an action for negligence, impairment of the prospects of matrimony, 
in the case of a young woman, by reason of physical injuries, may lie taken 
into consideration by the jury in estimating the damages. In such a ease 
of accident to a young woman of about 21 years of age. living with her 
father, but earning $0 a week as a stenographer, which accident resulted 
in the amputation of her left leg at the knee, paresis in a hand and arm
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uf which there might never lie complete recovery, injury to her liavk, uml 
ii wry serious shock to livr nervous system—llvM. tluit a verdict of 
$0.000 damages was not so excessive as to necessitate a new trial.

Morin v. Ottawa Klee. Ry. Co., It t an. Ry. ( as. 11;|, IS O.L.R. 209.

l\.i IRIKS TO MINI XU KNOINKK*—VkRMAXKX T Ills Alll I. ITY— MKM’lONlNIi SIM

Tlie plaintitr. though not originally trained as a mining engineer, had 
by long experience become an expert examiner of gold mining locations; 
was .‘17 years of age. physically strong and healthy, and of excellent char­
acter. He was in receipt of a salary of $tl,000 a year from employers in­
terested in gold pro|ierties, who spoke very highly of his capabilities and 
prospects, lie was permanently disabled by injury sustained on one of the 
defendants’ cars through their negligence. A jury awarded him .*.‘10,000;

Held, on appeal, that the amount was not so excessive as to entitle the 
defendants to a new trial;—Held, also, that by a reference in the charge 
to the jury to #2.1,000 as a sum which would not appear large to a man 
earning #0,000 a year, and by a mention of the sum claimed as $.">0.000. 
the jury were not. reading the charge as a whole, left under the impression 
Hint they were directed as to the amount they were to fix :—Held, also, 
that counsel for the plaint ill', in opening to the jury, mentioning the sum 
claimed in the statement of claim, was not so objectionable as to he a 
ground for granting a new trial. Judgment of Anglin, .1., atlirmed.

ltradenburg v. Ottawa Elis*. Ry. Co.. 0 Can. Ry. Cas. 242, 19 O.L.R. 34.

I .OSS OK IIVSIXKSH 1‘ROKITH.

The plaintilF. a married woman, was injured while a passenger on one 
of the defendants' cars, by reason of the negligence of the defendants* serv­
ants, as found by a jury, who assessed her damages at #1.909 for her inju­
ries and $t$00 for loss of business. The separation of the two items was 
made by the jury, and the Judge entered judgment for $2,300:- Held, 
notwithstanding the form of the judgment, that the Court was enabled 
by the division made bv the jury, to consider the propriety of the allow­
ance made for loss of profits. The plaint itr w as lifty-six years old. and 
was in business as a baker. After her injury she sold the business. Some 
evidence was given as to profits being earned in the business at the time 
of the injury, but there was nothing to shew a reasonable certainty of fut­
ure profits:—Held, that the allowance for loss of profits was not support­
able. the alleged damages being remote and conjectural, and the judg­
ment should lie varied hy reducing the amount to #1,900;—Held, as to 
the $1,900, that the amount was not so large as to shew that the jury 
neglected their duty or were actuated by any improper motive or did not 
appreciate the grounds on which they might act in awarding damages. 
Judgment of Rritton, .1., varied.

M right v. Toronto Ry. Co., 10 Can. Ry. Cas. 10, 20 O.L.R. 49S.

Rl lll i I ION OK IIAMAUKH—PillXVIVI K OK A8RKN8MKXT.

The plaintiff’s damages for personal injury by the negligence of the dé­
tendants having been assessed by a .lodge at $10.000, the Court of Appeal 
reduced the amount to $7.000, evidence having been received by the Court 
t<> shew that a large sum paid to the plaintiff, and said by her to be part 
<d" her earnings, was in fact paid upon another account. Per Meredith, 
•I-A.: in estimating damages recoverable for personal injury by negligence, 
the jury must not attempt to award the full amount of a perfect compen- 
sntion for the pecuniary injury, but must take a reasonable view of the
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case a ml give what they consider, in all the circumstance*, a fair cotii|x-n 
sat ion; and the miimc rule applies to a Judge.

Shctthcii v. Toronto Ry. Co., 13 Can. lly. Cas. 270, 23 O.L.R. 310.

PERM WENT Ills A III MTV—MEASVRF. OF 11AM ACEH—ReiUCTION—REMITTHTR.

In an action for personal injuries in a negligence action against a street 
railway, where it appeared that the plaintiff, a man aged thirty-one. was 
permanently incapacitated hy the injury from follow inn any continuous 
occupation, allhough he might Is* aide to earn something towards his own 
support, a verdict for #11.000 is not unreasonable and will not, under ordi­
nary circumstances, form a ground for ordering a new trial or reducing 
the verdict on appeal.

Carty v. British Columbia Elec. Ry. Co.. 2 D.L.R. 270. 10 W.L.R. ft03.

Perm axext disability—Conductor.

Twelve thousand dollars is not an excessive verdict for damages for 
personal injuries to one left a permanent cripple and unable to follow his 
usual occupation as conductor of a construction train earning two hundred 
and lift y dollars a month in summer and as conductor of a freight train in 
winter earning, at least, one hundred ami twenty dollars a month, whose 
future earning power would he problematical and such verdict cannot be 
said to have been founded upon a wrong measure of damage where the 
income which it would bring in. at current investment rates, would be less 
than one-half of his previous earnings. [Johnson v. fl.W.R. Co., [19041 
2 K.B. 230 : Bateman v. Middlesex. 23 O.L.R. 137, and Sheahen v. Toronto 
Ry. t o.. 13 Can. Ry. Cas. 270. 23 O.L.R. 310, specially referred to. |

Tobin v. Van. Vac. Ry. Co.. 2 D.L.R. 173. 5 S.L.R. .1HI.
[Followed in Stants v. Can. Pae. Ry. Co., 17 Can. Ry. Cas. 38, 17 

D.L.R. 30ft.]

1.088 OF HAND—BRAKKMAX—MEAKl'RE OF DAMAGES.

The sum of ten thousand dollars is not excessive damages for personal 
injuries to a servant twenty-six years old due to a collision between trains 
causing him to be knocked down by the coal heater of the ear he was in 
and to Im» so severely burned by the coals that his face was badly dislig 
ured and his head was left so tender that he would not be able to stand 
extreme heat or cold and his right hand was so severely burned as to 
render it permanently useless, leaving him unable to follow his trade of 
blacksmith. [Tobin v. Can. Vac. Ry. Co., 2 D.L.R. 173, and Johnston v. 
Great Western Ry. Co., [1904] 2 K.B. 230. specially referred to.J

Gordon v. Can. Northern Ry. Co.. 2 D.L.R. 183, 5 N.L.R. 199.

Perm axext ix.i vhieh—Kxceshivknkhh.

#9,332.23 damages for injuries resulting from negligence, is not exces­
sive for a man thirty-four years of age. capable of earning $700 a year, 
where his injuries were found to have resulted in a life long loss of earn 
ing power.

Can. Pae. Ry. Co. v. Quinn, 11 D.L.R. 900.

1X.ITRIK8 TO 1XFAXT—INCOME—ACCIDENTS OF LIFE.

In awarding damages for injuries sustained hy a child eight and one- 
half years old by reason of a collision with a street railway ear. whereby 
the child’s right arm had to be amputated below the elbow, the jury ought 
not to give the plaintiff such a sum as. if invested, would produce the full 
amount of income which he might be expected to earn if he had not been 
injured, hut they should take into account the accidents of life and other
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matters, and give to the phi hit i IV what they consider, under all the cir­
cumstances, a fair compensation for the loss. I Rowley \. Lmdon X N.N\ . 
I!v. Co., I..IS. S K\. 221. and •lohnston v. tirent W. ISy. Co., [19(14] 2 K.II. 
g50, referred to.J

Schwartz v. Winnipeg I'.lee. Hy. ( o.. 12 D.UI. 50, 23 Man. 1..R. 483.

.loi XT TOUT FK A SOUS DIVISION OK II AM AGES—XWil.KiKM K.
The ohligation of tortfeasors in respect of negligence is joint and sev­

eral as between them and the person injured, hut as lad ween themselves 
the damage is apportionahle under tjiieliee law, so where three parties were 
cipially in fault hut only one is sued hy the injured person, that one on 
bringing in the others to answer as defendants in warrant) i- entitled to 
indemnity for two-thirds of the amount, one-third against eaeli of the other 
tort feasors.

l«egault v. Montreal Terra Cotta Co., 20 D.L.R. ,‘]S8.
C. Nervous or Mental Shock.

Damages iiv way of solatium.
In an action for damages brought for the death of a person hy the con­

sort and relations under Art. 1950, C.C. (Quo.). which is a re-enactment 
and reproduction of the Con. Stat. L.C. c. 78, damages hy way of solatium 
for the bereavement suffered cannot lie recovered. Judgment of the Court 
below reversed and new trial ordered. Mont. LI!. 2 IJ.U. 25, reversed.

Can. Vac. Hy. Co. v. Robinson. 14 Can. S.C.U. 105.
| Applied in Robinson v. Can. Par. Hy. Co., Mont. L.R. 5 S.C. 237 : com­

mented on in Can. 1’ac. Hy. Co. v. Lachance. 42 ( an. S.C.H. 208: followed 
in Bernard v. (iralid Trunk l!y. Co.. II Que. S.C. Il; F1 lion v. The (Jueen,
4 Can. Kx. 145; (Jueliec Hy.. i.. X I*. Co. v. 1‘oitras, 14 (/lie. K.B. 431 : He 
( entrai Bank and Yorkc, 15 O.H. 025; followed in Jcannotte v. Couillard, 
3 (/ne. Q.B. 401. J

lioss of support—Funeral expenses—Nervous shock.
Damages could not he claimed for the loss of the care and aid of a moth­

er 70 years old killed by the accident, or for the nervous shock to one 
of the plaintiffs at her death, such damages being problematical, indirect 
and remote ; nor could plaintiffs, after accepting their mother’s succes­
sion, claim to In* reimbursed the expenses of the funeral of the victim 
and of the mourning, as in paying them they only discharged the debts 
inherent to the succession, which is presumed to lie more advantageous 
than onerous as they accepted it.

l-iliatrault v. Can. Pac. Hy. Co., 18 (Juo. S.C. 491.

Nervous shock—Impact.
The plaintiffs were driving on a highway in an enclosed vehicle which 

owing, as was found, to the negligence of the defendants, was struck hv 
a moving car of the defendants, pushed a short distance sideways, and 
struck on the other side by another ear moving in the opposite direction. 
The plaintiffs suffered no visible bodily injuries except slight bruises, but 
complained of mental or nervous shock, and a jury assessed damages there­
for: —Held, that damages of this kind were not recoverable notwithstand­
ing the impact and the bodily injuries. [Victorian Railways Commission­
ers v. Coultas (1888). 13 App. Cas. 222. and Henderson v. Canada Atlantic 
Hy. Co. (1898). 25 A.It. 437. followed.]

(iciger v. (train! Trunk Hy. Co.. 5 t an. Hy. Cas. 85. 1ft O.L.R. 611. 
[Distinguished in Tonis v. Toronto Hy. Co., 12 Can. Hv. Cas. 126, 22 

O.L.R. 204.]
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Kxcehsivexkmk—Solatium doloris.
The Court ref lined to order a new trial or reduction of damages under 

the provisions of arts .*>02. .103. C.t .I1., where it did not appear that, under 
the circumstances, the amount of damages awarded l»y the verdict was so 
grossly excessive as to make it evident that the jury hail been led into 
error or were intiuenced liv improper motives. Davies, J„ dissented in re 
spect of that part of the verdict awarding damages in favour of one 01 

the sons who was almost 21 years of age ami earning wages at the time 
deceased was killed. (Quaere.— In an action under art. 10.10 C.C. (Que.), 
can a jury award damages in solatium doloris? | llohinson v. Cun. Par. 
Ry. Co.. |*lHtl2| A.C. 4HI. referred t«i.|

Can. I’ae. Ily. Co. v. I.achance, 10 Can. lly. Cas. 22, 42 Can. S.C.R. 20.1.
|Commented on in Montreal Street Ky. Co. v. Brialofsky, 10 Que. K.B. 

338. J

COLLISION OF STREET CAR—PHYSICAL SHOCK- llKSlLTINO XF.KVOVH COM1I

The plaintiff. an elderly man, was a passenger in a street ear of the 
defendants, which was negligently allowed to come into eollision with an 
engine at a railway crossing. By the force of the collision he was violently 
thrown from his scat over to the hack of the next seat in front of him 
No hones were broken, and there was no great bruising or other external 
injury, lie got oil" the car without assistance ami walked a short dis 
tance, and then, as he said, “collapsed,” and for the time could go no 
further. Kventually he reached the place where he was employed, hut 
was quite unable to work, and was obliged to go to his home and to lied, 
where he remained oil" and on for several weeks under a physician's care. 
Subsequently, tin* condition of traumatic neurasthenia developed, as the 
result, it was said, of the shock of the collision, and the plaintiff, it was 
asserted, was still suffering from that trouble at the lime of the trial. 
A physician testified that the physical shock suffered excited the subséquent 
condition, and that that condition did not arise purely from an effect 
created on his mind:—Held, that the case was different from those in 
which the mental shock, as from fright and the like, was the primary 
cause to which the resulting physical consequences had to he traced—the 
shock in this case was not primarily mental at all, but physical; the trial 
.Fudge properly refused to direct the jury to assess separately the damages 
resulting exclusively from mental shock and those resulting from pliysi 
cal injury; and a judgment for the plaintiff' for $1,500 damages assessed 
by the jury should not be disturbed. |Victorian Railways Commissioners 
v. ( oultas (1888), 13 App. ( as. 222, Henderson v. Canada Atlantic Ry. 
Co. (18U8). 2.1 A.R. 437, and Geiger v. Grand Trunk Ry. Co. ( 1110.11. 
10 O.L.R. fill, 5 Can. Ry. Cas. 8.1, distinguished.] Judgment of Falcon- 
bridge, C.J.K.B.. affirmed.

Toms v. Toronto Ry. Co., 12 Can. Ry. Cas. 120. 22 O.L.R. 204.
| Affirmed in 44 Can. S.C.R. 208, 12 Can. Ky. ('as. 2.10.]

Physical in.huiks—Mental shock.

T. was riding in a street ear when it collided with a train. He was 
thrown violently forward on the back of the seat in front of him, but 
was able to leave the ear and walk a short distance towards his place of 
business when he collapsed and was taken home in a cab. He was laid 
up for several weeks and never recovered his former state of health, (hi 
the trial of an action against the railway company one medical witness 
gave as his opinion that the physical shock received by T. was the exvit-
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in g cause of Ii'ih condition, while others ascribed it to n disturbed nervous 
system. Negligence on the part of the company was not denied, hut 
the trial Judge was asked to direct the jury to distinguish, in assessing 
damages. In-tween the physical ami nervous injuries, which he refused to 
do:—Held, allinning the judgment of the Court of Appeal (22 Ont. L.R. 
204, 12 Can. Hy. Cas. 120), that the trial Judge properly refused to direct 
the jury as requested ; that the injuries to T.'s nervous system were as 
much the direct result of the negligence of the company as those to his phys­
ical system, and he could recover compensation for hotli; and that in any 
case it was impossible for the jury to sever the damages. [Victorian Rail­
way Commissioners v. Coultas, 13 App. Cas. 222. distinguished.]

Toronto Ry. Co. v. Toms, 12 Can. Ry. Cas. 250, 44 Can. S.C.R. 268.
Mkntal shock—Exckhsivkxksn.

A jury should not he asked to as>ess separately damages resulting from 
shock caused hy blows and those resulting from hodilv injury independ­
ently of nervous shock. Remarks per Irving, J.A., as to cases in which 
the damages were so assessed. In this case a new trial was ordered 
(Irving J.A., dissenting), on the ground that the damages awarded were 
excessive. [Victorian Railways Commissioners v. Coultas (1888), 13 App. 
Cas. 222, followed.]

Taylor v. British Columbia Klee. Ry. Co.. 13 Can. Ry. Cas. 400, 10 
B.C.R. 100.

(OXSKqtKXTIAI. IX.I VRIES—'VBA! MAT1C XKVRAST1IKXI A.
Where, as a result of a collision between a railway train and a street 

car due to negligent operation of the train, a passenger on the street 
car was thrown into a subway, a verdict for substantial damages may 
1m- given against the railway company whose negligence caused the in­
jury. although the only substantial injury proved was that the plaint iff 
had in consequence suffered from traumatic neurasthenia and caused the 
plaint ill* to Ik- subject to insomnia and nerve troubles incapacitating him 
for his usual occupation, although such result is attributable to the 
mental shock as well as to the physical. [Victorian Railways Commis­
sion v. Coultas (188S), 13 A.C. 222, and Dulieu v. White, [HMIl] 2 K.lt. 
Util), considered; Geiger v. G.T.R. Co., 10 O.L.R. fill, and Henderson v. 
Canada Atlantic. 25 O.L.R. 437, specially referred to.]

Ham v. Can. Northern Ry. Co., 1 D.L.R. 377. 20 W.L.R. 350.
[Varied by disallowing claim for interest, Ham v. Can. Northern Ry. 

Co. (No. 2), 7 D.L.R. 812.]

D. Lord Campbell's Act.

Death op wife—Damages to hvshaxo—Loss ok hovseiioi.d services— 
Care axd training of children.

Although on the death of a wife, caused by negligence of a railway 
company, the husband cannot recover damages of a sentimental character, 
yet the loss of household services, accustomed to lie performed by the 
wife, which would have to he replaced by hired services, may be a sub­
stantial loss for which damages may be recovered, and so also may be the 
loss to the children of the care and moral training of their mother. In 
this case the Privy Council refused leave to appeal; see Canada Gazette, 
vol. 6. p. 583; 11 A.R. (Ont.) 1, reversing 1 O.R. 545, affirmed.

St. Lawrence & Ottawa Ry. Co. v. Lett, 11 Can. S.C.R. 422.
[Discussed in Ricketts v. Markdale, 31 O.R. (110; followed in McKeown 

v. Toronto Ry. Co., 10 O.L.R. 3(11; referred to in Reekett v. Grand Trunk 
Hy. Co., 13 A.R. (Ont.) 174; Hollinger v. Can. Pac. Ry. Co., 21 O.R. 705;



DAMAGES.l'Ots

X«-w Brunswick Ry. Co. v. Vunwart, 17 Can. S.C.ll. .17 ; Rotnliough v. 
Jtalvli. 27 A.R. (Out.) .12: relied on in Davidson v. Stuart. 14 Man. I..I: 
81. St»; adopted in ('«illins v. St. .lolm. .18 N.ll.ll. VO. VI; applied in Cunadu 
Atlantic Ry. Co. v. Henderson, 2V Can. S.C.R. 030. J

ItlGIIT TO DEDUCT LIEE INHl'KAXVK I ItOM l)AMACKS.
Where the life of the demined in insured, the amount of the insurance 

must not In* deducted from the damages assessed, 1.1 A.R. (Out.) 171 
S O.R. titll, a III lined.

(irand Trunk Ry. Co. v. lleekett. Hi Can. S.C.ll. 713.

PECUNIARY I.OHN—LlFK INSURANCE.
1'lie right conferred l»y Lord t ampladl’a Act. adopted hy Consolidated 

Statutes of Ontario, e. 135, ss. 2. .1. to recover damages in respect of death 
occasioned by wrongful act. neglect or default is restricted to the actual 
pecuniary loss sustained hy the plaint ill. Where the wiiloxv of deceased 
is plaintiir, and her husband had made provision for her hy a policy on 
his own life in her favour, the amount of such policy is not to he deducted 
from the amount of damages previously assessed irrespective of such 
consideration. She is benefited only hy the accelerated receipt of tin 
amount of the policy, and that lie ne tit lieing represented hy the interest 
of the money during the period of acceleration, max lie compensated In 
deducting future premiums from the estimated future earnings of the de 
ceased, [Hicks v. Newport, etc., Ry. Co., 4 It. & S. 403, n., approved; 15 
A.R. (Out.) 477. affirmed.]

Grand Trunk Ry. Co. v. .lennings (1SSSI, 13 App. ('as. 800.
[Adopted in Royal Paper Mills Co. v. Cameron, .10 Can. S.C.ll. .100; re­

ferred to in Warhoys v. Lachine Rapids, etc., Co.. 22 Que. K.C. 541; relied 
on in Davidson v. Stuart, 14 Man. L.ll. Ml; applied in Allen v. Can. Pac 
Ry. Co.. 10 O.L.R. 510; followed in London & Western Trusts v. Traders 
Rank. 10 O.L.R. 382: referred to in Rickncll v. (Irand Trunk Ry. Co., 20 
A.R. (Ont.) 431; Nightingale v. Union Colliery Co., 8 R.C.R. 130.]

Effect of insurance.
Where the widow or heirs «if a person killed as the result of an aeci 

«lent sue the p«*rson responsible for such ileatli in «lamages the «lefendant 
is entitle«l to have the amount of damng«-s suffered diminished hy «hat 
ever sums the heirs may have received under the terms of accident puli 
«des «-arried hy the deceased.

Can. Northern Qiu-Ih-c Ry. Co. v. Johnston, 7 D.L.R. 243. 22 Que. K B.
0.1.

Government railway—Negligence of Crown’s servants—Action iiy

DAREN'T OF DECEASE!»—PECUNIARY BENEFIT—PAIN AND SUFFERING.
In tin- case of d«-ath resulting from m-gligence, and an action taken hy 

tin- party entitled t«i bring the same under the provisions of R.S.N.S, indu, 
e. 178, s. 5. the damages shouhl la- calculated in referem-e to a reasonable 
«-xpectation of pecuniary lienefit. as of right or otherwise, front the con 
tinuance of the life. Siudi party is not to he eonipensat«-«l for any pain 
or suffering arising from tin- loss of the deceased, or for expenses of 
medical tn-atinent of the deci-ased. or for his hurial cxp<-n»«-*. or for 
family mourning. [Osliorne v. Gillett, L.R. 8 Ex. 88, distinguished.] 

McDonald v. The King. 2 Can. Ry. Cas. 1. 7 Can. Ex. 210.
Negligence causing death—Advortionment of damages between widow

AND CHILDREN.
Au action brought against a railway company by a widow on behalf
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of herself and four infant children, aged respectively seven, five, three and 
one year, to recover damages for the death of her husband through the 
company's negligence, was settled by the company paying $4,800. Un ap­
plication to a .lodge the amount was apportioned by giving the widow 
$1,200 and each of the children $000, the widow also to he paid for the 
children's maintenance, $200 a year for three years, the fact of the widow 
having already received $1,000 for insurance on the husband's life, being 
taken in consideration in apportioning her share.

Burkholder v. Grand Trunk Ry. Co., 2 Can. Ry. Cas. 5, 5 O.L.R. 428.

Services of child—Intention of hf.i.pino parent.
Damages to the amount of $2,100 were recovered by the plaintiff suing 

as the father and administrator of his deceased son, 22 years of age, who 
was killed through defendants’ negligence. The son's occupation was 
principally that of a labourer, the highest rate of wages received by him 
lieing for a few days at the rate of $3.1 a month. His mother was dead 
and his father had married again, lie lived with a widowed sister, but 
was on good terms with his father and stepmother, whom he visited once 
or twice a month, on such occasions giving his father from $2 to $4, and 
once $.1. His habits were good and he was of a generous disposition. Kvi 
deuce was received of his intention of helping his father to build a house, 
of assisting him in paying off a mortgage of $050 on his property, as well 
as a debt of $400, which he owed another son, and for which the father 
hud given his promissory notes:—Held, that the evidence of such ex­
pressed intention was properly admitted, not necessarily ns shewing a 
promise to make the payments, but of his being well disposed to his 
father; the amount awarded the plaintiff for damages however was clearly 
excessive, and a new trial was ordered unless the parties agreed to a re­
duction of the damages to $500.

Stephens v. Toronto Ry. Co., 5 Can. Ry. Cas. 102, 11 O.L.R. 19.
[Referred to in Mollît v. Can. Pac. Ry. Co., 2 Alta. L.R. 480. 489.]

Negligence—Death of child—Reasonable expectation of pecuniary 
BENEFIT.

The plaintiff, a married woman, who had to depend on her own exertions 
for her support ami maintenance and that of her daughter, her husband 
contributing nothing, had striven to give her daughter a good education. 
The daughter was a little over seventeen years of age, and was just finish­
ing her course at a collegiate institute, which would have qualified her 
for a first-class teacher's certificate, and expected to In» earning in the 
course of a year from $300 to $500. She was a strong active girl and 
worked in a mill during the holidays, earning from $6 to $7 a week, which 
she gave to her mother, for whose maintenance and support she had 
often expressed the intention of providing. The daughter having been 
killed through the defendants’ negligence, a finding in favor of the mother 
for $3,000 was upheld.

llemvick v. Galt, Preston, etc., Ry. Co.. 5 Can. Ry. Cas. 108, 11 O.L.R. 
158.

[Reversed in 32 O.L.R. 35, 5 Can. Ry. Cas. 370; referred to in McKeown 
v. Toronto Ry. Co., 19 O.L.R. 301. |

Loss of child—Reasonable expectation of pecuniary benefit.
Damages assessed by a jury at $3,000 for the hiss of a daughter seven­

teen years old by reason of the negligence of the defendants, were held to 
be excessive, and a new trial was directed unless both parties would agree 

Can. Ry. L. Dig.—14.
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to liav«i the damages fixed at $1,500. Order of a Divisional Court, II 
O.L.K. 158, 5 Can. Ry. Cas. 108, reversed.

I ten wick v. Galt, Preston & llespeler Street Ry. Co., 5 Call. Ry. Cas. 
376. 12 O.L.R. .16.
SERVICE ok CHILD—PECUNIARY LOSK—OWNERSHIP IN COMMON RETWKt X 

1‘ARKXT AND CHILD—SURVIVORSHIP.

In an action by a father to recover damages for the death of his suu 
caused by the negligent operation of a train, no pecuniary loss is pruvei 
where it is shewn that the services rendered by the deceased to his fallu , 
were in pursuance of an agreement that they were both to be partner' « i 
the farm where the work was being done but that the son was to ban 
the farm on the father's death, and that he was also to get what he need 
ed out of the common fund.

Moir v. Can. Pae. Ry. Co., 7 Can. Ry. Cas. .180, 10 O.W.R. 414.

Kxckshive damages—Death of wife and mother.
Iii an action under the Fatal Accidents Act, R.S.O. 1807, c. 166, to re­

cover damages for the death of a married woman, 62 years of age, Hu 
jury awarded $.1,325, apportioning $325 to the executors of her husband 
who survived her. $800 to a daughter 36 years of age, $700 to a son 27 
years of age, and $1.500 to a son 21 years of age: — Held, that damages 
recoverable being entirely pecuniary, the aliove (except as to the exec 
utors), considering the ages and circumstances of the children, and the 
age and linnncial ability of the mother, were grossly excessive, and the 
case must go to a new assessment.

Ronson v. Can. Pac. Ry. Co., 0 Can. Ry. Cas., 301, 18 O.L.R. .137.
Death of child—Pec uniary loss of parent—Reasonable expectation

OF BENEFIT.

A verdict of a jury for $300 damages for the death of the plaintiff's 
ehild, aged four years, in an action under the Fatal Accidents Act. was 
upheld by a Divisional Court and by the Court of Appeal (Moss, C.J.IL 
and Maclaren. J.A., dissenting), where it appeared that the child whs 
healthy, intelligent, and with as good a prospect of prolonged life as am 
infant of that age could lie said to have. The ipiestion is for the jury, 
upon the evidence; pecuniary lienelit or advantage need not have lieen 
actually derived by the parent previous to the death; the probability of 
the continuance of life and the reasonable expectation that in that event 
pecuniary benefit or advantage would have Iteen derived are proper sub­
ject* for consideration. [Pynt v. Great Northern Ry. Co. (1862), 2 It. A 
S. 756. and Blackley v. Toronto Ry. Co.. 27 A.R. (Out.) 44n., applied 
and followed.] The trial Judge’s direction to the jury upon the questions 
of damages and the findings of the jury upon the question of negligence 
were also considered and upheld by the Divisional Court.

McKeown v. Toronto Ry. Co., 11 Can. Ry. Cas. 440, 10 O.L.R. 361.
[Referred to in Mollit v. Can. Pac. Ry. Co., 2 Alta. 1,.R. 480.]

Pecuniary loss of parents—Reasonable expectation of benefit.
A lad of twenty, a brakesman employed by the defendants, was killed 

in a collision upon the railway, by reason of the negligence of the defend 
ants’ servants, and this action was brought under the Fatal Accidents Act. 
R.S.O. 1807, c. 166, by the administrators of his estate, to recover dam­
ages for his death, for the benefit of his parents, who lived in England. 
The claim was made and the assessment of the damages was based upon 
the principle of the Workmen’s Compensation for Injuries Act. The jury
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found that the estimated earnings of a person in the same grade as the 
deceased, in the like employment, in this Province, for the three years 
allowed by tin* statute, would be-$1.8H0, ami they assessed the damages 
at that sum apportioning them between the father and mother. The evi­
dence shewed that the deceased was unmarried; had been alsmt four years 
in ( anada, and about a month in tin* service of the defendants. He had 
corresponded with his mother, hut Inul sent his parents no money, lie had 
received a good and rather expensive education, at his father's expense, 
and the father swore to an understanding between the son and the par­
ents that the son would, in considérai ion of the large sum so expended, 
assist the parents in their old age: Held, that the plaintiff's right of 
recovery was limited in amount to the pecuniary loss which it could In* 
fairly ami reasonably found that the parents had suffered hy the son's 
death; and, ti)>on the evidence and in all the circumstances, taking into 
account the uncertainties and contingencies, there was such a reasonable 
and well-founded expectation of pecuniary la-nelit as could lu» estimated in 
money so as to become the subject of damages; hut, having regard to all 
these matters, the award of damages was excessive and extravagant, and 
therefore unreasonable; ami there should la* a new assessment of damages, 
unless the parties could agree upon some amount. It is the plain duty 
of the Court to see that an award of damages, in an action of this kind, 
which a|i|M*ars to have lieen arrived at upon considerations not warranted 
hy the evidence, shall not stand. Principles upon which damages to be 
assessed pointed out.

London A Western Trusts Co. v. Grand Trunk lly. Co., 12 Van. Ry. Cas. 
133, 22 D.L.R. 2112.

Dkath—Vain ami suffering—Recovery by decedent's family.
In an action hy the widow and administratrix of the deceased for dam­

ages under tin* Manitoba Act. for compensation to families of persons 
killed hy accident (R.S.M. 1902, c. 31), the measure should be for the 
widow’s pecuniary hiss sustained because of the death, in a sum that will 
give her the physical comfort which she had at the time of her husband's 
death out of his labor and earnings to be continued during the expectancy 
of life, subject to the accidents of health ami employment; but not cover 
iug the physical and mental suffering of the deceased nor the mental suf­
ferings of the plaintill' for tin* loss of her husband. $.1,000 is nn excessive 
recovery by a surviving wife under tin* Manitoba Act (R.S.M. c. 31) for 
accidental death of her husband, and the recovery should lie reduced to 
<1.000, where he was 01 years old and earned only $41 monthly, and she 
was fi7 years old, though he was apparently a strong, healthy man. 
[Make v. Midland. 18 Q.B. 93; C.P.R. Co. v. Robinson. 14 Can. S.C.R. 
101; Rowley v. London, L.R. 8 Kx. 221. and Litmondc v. Cl.T.R. Co., 10 
D.L.R. 301, referred to; Pettit v. Can. Northern Ry. Co. (No. 1), 7 D.L.R. 
041. varied.)

Ilettit v. Can. Northern Ry. Co. (No. 2), 11 D.L.R. 310, 15 Can. Ry. Cas. 
272, 23 Man. L.R. 213.

Deduction of money paid before iieatii.
In an action brought by the widow and children of a decedent under the 

Families Compensation Act. R.S.B.C. e. 82. for damages for injuries sus­
tained through the alleged negligence of the defendants resulting in the 
death of the decedent, where it appears that prior to the death of the 
deceased the latter received a sum of money for the injuries sustained ami 
executed a release of the cause of action to the defendants, it is not 
necessary for the plaintiffs to return the sum of money received by the
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deceased, or to offer to return it, as a condition precedent to their right 
to have the release set aside on the ground that it was obtained from the 
deceased by fraud, but such money is to be taken into consideration on 
the assessment of damages and the amount treated as a payment on uc- 
count. [Trawford v. British Columbia Klee. Ry. Co.. 8 D.L.R. 10*20, re 
versed; Lee v. Lancashire, L.R. 0 Ch. 5*27, distinguished.]

Trawford v. British Columbia Klee. Ry. Co., 15 Can. Ry. Cas. 30, 0 
D.L.R. 817.
Mother and widow—Apportionment of damages.

(hi an application by a widow of a deceased for apportionment, under 
as. 4. 0 of the Fatal Accidents Act. 1 Geo. V'. (Out.) c. 33, lie tween her 
and the mother of the deceased of a sum of money paid over as damages 
for the death of the deceased, the apportionment should be made in pro 
portion to the damages sustained by each of them and the analogy of the 
Statute of Distributions does not, apply. The basis of apportionment on 
an application by a widow of a deceased person, under ss. 4, 9 of the 
Fatal Accidents Act, 1 Cleo. V. (Out.) c. 33, for apportionment between 
her and the mother of the deceased of a sum of money paid over as dam­
ages for the death of the deceased, is not affected by the fact that tin- 
widow was separated from her husband, inasmuch as he still continued to 
l»e liable for her support, and the amount the husband contributed to his 
mother's support is immaterial, the only question lieing, on such an ap 
plication, what the wife and mother would relatively have had a right to 
expect if the deceased had continued to live. [Sanderson v. Sanderson 
(1877), 36 L.T.X.S. 847, disapproved : Buhner v. Bulmer, 25 Ch. I). 40!*, 
and Burkholder v. Grand Trunk Ry. Co., 5 D.L.R. 428, followed.]

Scarlett v. Can. Pac. Ry. Co. (Ont.), 9 D.L.R. 780, 15 Can. Ry. (as. 
184.

APPORTIONMENT OK DAMAGES—BENEFICIAMES.
in apportioning money recovered under the Fatal Accidents Act, 1 (leu. 

V. (Ont.) c. 33, and under the Ontario Workmen's Compensation for In 
juries enactments, the true guide must be the actual pecuniary los« of 
each of the claimants, and the statute as to distribution of decedent-' 
estates furnishes no satisfactory guide. Money recovered under the Fatal 
Accidents Act, 1 Geo. V. (Ont.) c. 33. or the Ontario Workmen's Com 
pensât ion for Injuries enactments, may properly be apportioned by t In- 
Court in one of two ways: (1) By finding the amount of pecuniary dam 
ages which each of the claimants has really sustained, and if the whole 
lie more or less than the fixed sums, awarding to each his proper proper 
tion; or (2) by finding the proportion which the right of each liear- to 
the others, and dividing the amount available accordingly. Infant -tip 
children of the deceased who were dependent upon him for support have 
a right to share in the distribution of the proceeds of money collected 
under the Ontario Workmen’s Compensation for Injuries enactments or the 
Fatal Accidents Act, 1 Geo. V. (Out.) c. 33, as damages for his death 
through the negligence of another, though in the apportionment of the 
fund they would not be entitled to as large a sum as would lie children of 
deceased's own.

Brown v. Grand Trunk Ry. Co.. 15 Can. Ry. Cas. 350, 11 D.L.R. 97, 28 
O.L.R. 354.

B. Workmen’s Compensation Act.
Injury affecting claimant’s earning power.

In estimating compensation under the Workmen's Compensation Act, for
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the loss of a thumb, consideration must be given to the fact that while 
the claimant is not thereby entirely prevented from carrying on his occu­
pation, his chances of employment in competition with others arc lessened, 
and his earning power consequently reduced.

Roylance v. Can. Pac. liy. Co., 14 B.C.R. 20.

Death of workmen—Action by widow Deduction of insurance
MONEYS.

In an action under the Workmen's Compensation for Injuries Act, by 
the widow and administratrix of r man who was killed while in the 
employment of the defendants, to recover damages as compensation for 
bis death, the evidence shewed that the damages, based upon an estimate 
of the xvages for three years of a person in tin* same grade as the deceased, 
would amount to at least $2,200. Counsel for the plaintiff, however, in 
addressing the jury told them that they should deduct from the amount 
they fourni on that basis a sum of $1.000 which the plaintiff bad received 
for insurance on the life of the deceased. The jury announced a verdict 
of $1,200, not saying that they had found $2.200 and deducted $1,000; but. 
the trial Judge asked them if that was what they meant, and they said 
it was:—Held, having regard to s. 7 of the Workmen’s Compensation for 
Injuries Act, H.S.O. 1807, e. 100, that the $1.000 ought not to have been 
deducted; and that, upon the findings of the jury, judgment should l*o 
entered for $2,200. [Beckett v. Grand Trunk Ry. Co. (1885), 8 O.R. 001, 
13 A.R. (Ont.) 174, 10 ('an. S.C.R. 713. and Grand Trunk Ry. Co. v. Jen­
nings (1888), 13 App. Cas. 800, specially referred to.]

Dawson v. Niagara & St. Catharines Ry. Co., 12 Can. Ry. Cas. 107, 22
0XJL 60.

(Varied in 12 Can. Ry. Cas. 411, 23 O.L.R. 070 ]

Death of workman—Actual pecuniary i.oss—Proceeds of accident in­
surance policy.

The plaintiff sued, as administratrix of the estate of her deceased hu<- 
Imnd, to recover damages for his death, alleged to have been caused, while 
lie was a workman in the defendants’ employment, by their negligence. At 
the trial the jury found negligence of the defendants and absence of con 
tributory negligence on the part of the plaintiff; they assessed the dam 
ages at $1,200. The trial Judge, on questioning the jury, found that they 
had estimated the damages, under the Workmen's Compensation for In­
juries Act, at $2.200, ami had deducted $1,000 which the plaintiff had re­
ceived from the proceeds of an accident insurance policy upon the life of 
her husband; and lie directed judgment to he entered for the plaintiff for 
$2,200:—Held, that the action rested for its lwsis upon the Fatal Acci­
dents Act, R.S.O. 1807, e. 100 (now 1 Geo. V. c. 33), and upon it alone, 
although the amount recoverable was necessarily limited by the provisions 
of the Workmen’s Compensation for Injuries Act. Under the Fatal Acci­
dents Act, the only recovery possible is in resjieet of proved pecuniary 
loss; and it is the exclusive province of the jury, upon the evidence and 
under proper instructions by the Judge, to fix the amount of such loss, 
limited in such a case as this by the maximum amount recoverable under 
the first part of s. 7 of the Workmen's Compensation for Injuries Act, but 
unaffected by the latter part of that section, which has no application in 
a vase where the plaintiff’s actual pecuniary loss is to lie ascertained. The 
jury should be told that it is their duty to take into account such items 
us the insurance money in question, but there is no cast-iron rule which 
((impels them to deduct the whole amount. They are to consider all the 
circumstances, that included, and to return such a verdict as the whole
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evidence warrants. Semble, that there is no distinction in this regard 
between moneys received under a life insurance policy and moneys re 
reived under an accident insurance policy. [Grand Trunk Ry. Co. v. Jen 
nings (1888), 13 App. ('as. 800, followed. Micks v. Newport, etc.. Ry 
Co. ( 1837), 4 B. & S. 403 (n. ), remarked upon | :—Meld, also, that tl - 
tindings of the jury were I rased upon reasonably siillicicnt evidence, and 
should not lie distuvlied. Judgment of Clute, J., 22 O.L.R. 00, 12 Can 
Ry. Cas. 107, varied hy directing a new assessment of damages, if the 
defendants desired it.

Dawson v. Niagara, St. Catharines & Toronto Ry. Co., 12 Can. Ry. ( a* 
411, 23 O.l..R. «70.

W ACK-E AUX IXO CAPACITY—11 lull EK WAGE—N KW EMPLOYMENT.
A reduction in wage-earning capacity is to la» established according to 

the ordinary rules, and the employer cannot, by ollering a higher wage 
or a new employment at the old ligures, prevent the workman from ol> 
taining compensation under the Quebec Workmen's Compensation Act. 
|Grand Trunk Ry. Co. v. McDonnell, f> D.L.R. 63, 18 Rev. de dur. 361». fol­
lowed.)

McDonnell v. Cun. Vac. Ry. Co.. 7 D.I..R. 138. 22 Que. K.B. 207.

Mkmcai. services—Nerses—Ixiss or time—Expenses or cire.
Damages to the amount of $1,730 are not excessive in an action under 

the Employers’ Liability Act (B.C.) where the plaintitf, a stevedore, was 
struck between the shoulders by the fall of a “sling board” and traumatic 
neurasthenia resulted, the medical treatment of which is particularly ex­
pensive. [Toronto Ry. Co. v. Toms, 44 Can. K.C.R. 268, referred to.) 

Snell v. Victoria & Vancouver Stevedoring Co., 8 D.L.R. 32.

Death or employee—Workmen’s Compensation Act (Sask.)—Assess­
ment.

In estimating the compensation recoverable under s. 13 of the Work­
men's Compensation Act, Sask. St at. 1910-1911, c. V, of such sum as is 
found to lie equivalent to the estimated earnings during the three years 
preceding the injury in like employment a shewing of $182 for one and 
three-quarter months is not of itself, under the principle of the Act. sulli 
eient to base a finding in excess of $1,800 for the three years. [Vlilcn 
burgh v. Prince Albert Lumlier Co.. 9 D.L.R. «39, followed.]

Kennedy v. Grand Trunk Pacific Ry. Co., 16 Can. Ry. Cas. 4tt, 15 D.L.R. 
172.

F. Injury to Property.
Trespass—Special damage—Measure of.

The rental value of land is not to lie adopted as the measure of dam­
ages for a trespass thereon if special damage is alleged and proved and 
the trespasser will Ik* liable for loss shewn to have been suffered by the 
owner by reason of his I wing deprived of an actually intended and natural 
and probable use of bis land. [France v. Gaudet, L.K. « Q.R. 199, fid

Marson v. Grand Trunk Pac. Ry. Co. (Alta.I, 14 Can. Ry. Cas. 211. 
1 D.L.R. 830.

[Followtnl in La va I lee v. Can. Northern Ry. Co., 4 D.L.R. 376.1

Forcible possession or land—Anticipated vse.
The extension by the owner of land of an existing pig corral is not >m-h 

a peculiar and unusual use of the land as will relieve a trespasser from 
the duty of anticipating the probability of it, and lieing charged in dam-
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for the interference with tin- owner’s intended exercise of his right 
in that respect.

Marson v. Gruml Trunk Pac. Ry. Co. (Alta.), 14 Can. Rv. Cae. 20, 1 
D.L.R. 850.

[Followed in I-aval lee v. Can. Northern Ry. Co., 4 D.L.R. .'170.1 
Loss ok profit—Exclusion from land.

Where excavations and other trespasses by a railway company prevent­
ed the landowner from extending his pig corral so as to keep the increase 
of the pigs and the corral thereby became crowded and unhealthy, result­
ing in the death of some of the pigs and the depreciation of others in value, 
ilie owner will lie limited to such damage as would have resulted had be 
reduced the number of his pigs to what he had theretofore safely kept, 
and he cannot recover as special damage more than the difference in the 
selling value, at the time of the trespass of the pigs he should have re­
moved and sold for lack of accommodation to keep them and their value at 
the time when they would have been the moat fit to sell less the saving in 
feed and labour by reason of the reduced numlier.

Marson v. Grand Trunk Pac. Ry. Co. (Alta.), 14 ('an. Ry. Cas. *21$, 1 
D.I..R. 850.

[Followed in Lavallee v. Can. Northern Ry. Co.. 4 D.L.R. 176.]

Measure—Wrongful, rkmovai. of spur track—Sufficiency.
The measure of damages for the wrongful removal by a railway com 

puny of a spur track adjacent to a coal and lumber yard, from which track, 
at a small expense, coal and lumber could be unloaded from cars directly 
into sm-li yard, is the additional cost of handling and hauling of such 
commodities from the freight yards of the company to the coal and lumlicr

Robinson v. Can. North. Ry. Co. (Man.), 14 Van. Ry. ('as. *281. ô D.L.R. 
71«.

[See tl ( an. Ry. ('as. 101. .17 Van. S.C.R. 541, 11 Van. Ry. Vas. *280. 10 
Man. L.R. 100. 11 Van. Ry. Vas. 104, 41 Van. S.C.R. 187, 11 Can. Ry.
( as. 41*2, [101*2] A.C. 710.|*

Ji KisDicTiox—Indemnity for lush, damage, or injury.
Vndcr s. ‘250 of the Railway Act, 1000, the Hoard has jurisdiction to 

authorize the laying of a gas main under the tracks of a railway com­
pany, by a public utility company, an adjacent landowner, and to fix the 
amount of damages payable for the privilege, imposing as terms and con­
ditions precedent, that the applicant must undertake full responsibility 
for maintaining the gas main and indemnify the respondent from any loss, 
damage or injury to its property, employees, or the traveling public,

Montreal Light, Heat & Power Vo. v. Grand Trunk Ry. L'o., 17 Can. Ry. 
( as. 310.
Land abutting on railway—Compensation.

The owner of land adjacent to or abutting upon the street over which 
a railway subject to the Railway Act, 1006, is to lie constructed may be 
awarded compensation by the Hoard under the statute 1 & ‘2 Geo. V*. c. 2*2, 
s. i$, for consequent injury to such land, although damages of that char­
acter cannot be awarded in an arbitration under the Railway Act. [Grand 
Trunk Pacific Ry. Co. v. Fort William, Fort William Land & Investment 
Co., et al., [1912] A.C. 224, 13 Can. Ry. Cas. 187, referred to.]

Can. Northern Ontario Ry. Co. v. Holditch, 19 Van. Ry. Cas. 112, 50 Can. 
S.C.R. *265. 20 D.L.R. 557.
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Railway on highway—Lands injvbiouhly afkkvtkd—Rki kask.
The Hoard linn no jurisdiction to grant damages for lands injuriously 

affected by the construction of a railway on a highway where the appli 
cant Iiuh signed an agreement releasing the railway eoni|iany from sueli 
elainiH. Sueli a release iiiuhI stand until set aside by a Court of competent 
jurisdiction.

Keiny v. take Erie & Northern Ry. Co., 20 Can. Ry. Cas. 207.
I'il.MTRII’ RAILWAY ON HIGHWAY—I«ANUS IX.II RlOVKI.Y AFKBCTKI*.

Damages have never yet been allowed by the Hoard to an adjoining land 
ouner for the construction of an electric railway along a highway. The 
Hoard dismissed the claim of the applicant for damages under s. 22"». <>i 
tin* Railway Act, 1000. alleging that his lands had been injuriously affect 
e<l bv the construction of an electric railway on the highway made two 
years after the work was tinished.

Griffin v. Toronto Eastern Ry. Co., 20 Can. Ry. Cas. 210.

(iKADK VKOSHINQ»—ELIMINATION—Cl.ONINd HIGHWAY—dl RINIHCTlON.
The Board is empowered by the Railway Act, 1000. s. 228, as amended 

by 8 & 0 Edw. VII. c. 22, s. fi, to act upon its own motion to facilitate lit.» 
elimination or diminishing of grade crossings: and for this purpo*. 
authority is conferred upon the Hoard to order that part of a highway hr 
closed or to require the proper municipal authority to close it and the 
railway company is not required to comply with s. 107. [Parkdalo v 
West (1887), 12 App. Cas. (102, distinguished.]

lira lit v. Can. Pac. Ry. Co., 20 Can. Ry. Cas. 208, 20 O.L.R. 010. 20 
D.I..R. 782.

( Followed in North Hay Landowners v. Can. Northern Ontario Ry. ( ..
22 Can. Ry. Cas. 35.]

Al.TKRINU (iRAIIF. OF HIGHWAY—DAMAGFN —Rf.MKDY—ARIHTRATIOX.
For damages to property by altering the grade of a street under a valid 

order of the Hoard, to alter a grade crossing, the remedy is by arbitration 
proceedings under the Railway Act, 1000, not by an action against, the 
railway company acting under the order.

Brant v. Can. Pac. Ry. Co., 20 Can. Ry. Cas. 208. 30 O.L.R. 010, ,20 
D.L.R. 782.

[Followed in North Hay Landowners & Can. Northern Ontario Ry. Co .
23 Can. Ry. Cas. 36.]

Strkkt Railway Chohning—Diamond—Pkuailmknt of Trahi-—Limita 
tion of Action.

The defendants* railway crossed at grade the plaintiffs* tracks under 
an order of the Hoard, which directed that the defendants provide a dia­
mond for the crossing at their own expense. Several years later cars of 
the plaintiffs passing over the diamond became derailed and were injured 
or destroyed, and an action was brought more than a year after the aeci 
dent to recover damages for the injury and destruction. The plaintiffs 
charged that it was the defendants* duty to keep the diamond and all up 
pliances in connection with the crossing in good repair, which they had 
failed to do and had so caused the derailment and damage. The derail 
ment was not shewn to have been the result of want of maintenance or of 
negligence on the part of the defendants ami they were not. hound under 
the order of the Hoard to maintain and repair the diamond. The action 
was dismissed because barred by s. 2(1(1 of the Railway Act. [(luelpli A 
Coderich Ry. Co. v. Guelph Radial Ry. Co., f> Can. Ry. Cas. 180; Grand
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Trunk Ry. Co. v. United Counties Ry. Co., 7 Can. Ry. Cas. 204; Can. 
Northern Ry. Co. v. Robinson [1911] A.C. 780. 13 CaA. Ry. Cas. 412, 
distinguished; Edmonton Street Ry. Co. v. Grund Trunk Paeiflc Ry. Co., 
7 D.I..R. SSS, referred to.]

(«rand Trunk Ry. Co. v. Sarnia Street Ry. Co., 21 Can. Ry. Cas. 160, 37 
U.I..R. 477.

I.IAHll.ITY TO AHVTT1XU OWNER» fOH OMTKVCT1XU HIGHWAY WITH RAILWAY 
—ItKMKDY.

A railway company for whieli a muniei|ml corporation agrees to close 
a eertain street, and wliieh is authorized by the Hoard to construct a level 
crossing thereon, is liable in damages to the owners of lota on said street, 
if. before the street is closed by the city, the company obstructs the street 
Ay constructing a railway across it: such damages may Ik* recovered in an 
action, although a claim for compensât ion is pending, under the Railway 
Ait, 1906, for trespass on the land of the plaint itT actually taken for the 
purposes of the railway, or for portions of lots of which parts have been 
so taken.

Ilolmestcd v. Moose .Taxv and Can. Northern Ry. Co., 22 Can. Ry. Cas. 
109. H Sask. L.R. 327. 2» D.L.R. 761.

| Followed in llolmcstcd v. Moose .law and Can. Northern Ry. Co., 22 
rail Ry. ( as. 177, 36 D.L.R. 747.]

TENDER OK AMOVXT OF DAMAGES FOB eONSTKl'VTIOX— CONDITION I'HKl'KDKXT
—Smoke and noise.

S. 235 of the Railway Act, 11106, as amended by 1-2 Geo. V’. c. 22, s. 6, 
docs not make the payment or tender of the amount of damages the land 
would sutler by the building of the railway, a condition precedent to the 
building of such railway. The section docs not give the Court jurisdiction 
to award «lamages due to noise, smoke ami vibration eaus«»«l by operation 
of the railway: any such claim should lie made by application to the 
Hoard. |l*i»rkdale v. West (1SH7), 12 App. Cas. 662. referred to.] 

Ibirnstein v. Can. Northern Ry. Co., 23 Can. Ry. Cas. 424, 44 D.L.R. 511.

I.IAHll.ITY FOR DAMAGES CACHED ItV Itl.AHTIXO.

A railway company specially authorized by Dominion Act. (2 Geo. V. c. 
741, to construct ami operate a tunnel is liable in damages under the Do- 
minion Railway Act ami the common law of Quelwv for injury t«» property 
«'Hused by blasting in connection with such construction altlmugh a neces­
sary consequence thereof.

Hickerdike v. Can. Northern Montreal Tunnel & Terminal Co., 38 D.L.R. 
425.

High ways—Changing grade of street—Sviiway—Damaoeh to land

OWNER,

The fact that an order in-council authorizing the const met ion of a sub­
way at a railway crossing had dircctcil that "all land damages” should lie 
puiil by the municipality on whose behalf the application had been made, 
in pursuance of the Nova Scotia Railways Act, R.8.N.8. 1900, c. 99. ss. 
178. 179, does not confer a right of action in damages for the change of 
grade against the municipality upon a landowner whose lam! fronted 
upon the f side of the street from that on which the subway was
built ami where there was consequently left to the landowner his original 
imulc of access tin his side of the street, although of diminished width. 
[Compare Rarkdale v. West, 12 A.C. 602, 56 L.J.IVC. 66, ntlirniing West v.

C6A
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Parkdale, 12 Can. S.C.ll. 250; ami sir East Fret»mantle v. Annuls, [1002, 
A i . 813.]

Hurt v. Sydney, lu D.L.R. 420.

INDEPENDENT CONTRACTOR—LlAHIMTY OC EMPLOYER—INJURIES TO ADJOIN 
INC! OWNER.

A railway company will l»e liable for damage to land adjoining it* 
right-of-way occasioned by the negligent operations of its contractors fui 
the construction of the roadla>d, if in letting the contract no care mi 
exercised by the railway company to provide that in the blasting opera 
tions which were an essential part of the contract the “top-lofting” method 
which would throw debris upon the lauds of the adjoining owner should 
not lie adopted, and the contractors damaged the adjoining property In 
following that method where another course of operations was open t< 
them under which the injury might have been avoided. [Hounsoinc \ 
Vancouver Power Co., !l D.1,.11. 823, 1H H.C.H. 81, atlirmed ; llardacre \ 
Idle District, [1896] 1 Q.H. 335, and Uobinson v. Beaconsllcld, [lullj 2 
Ch. 188. referred to.]

Vancouver Power Co. v. Iloiinsonie, 19 D.L.R. 200.

Release—What included in—Injuring ad.ioi.mnu property.
A release of all damages which the landowner conveying a strip of land 

for a railway right-of-way may sustain “by reason of the construction 
and operation of the railway,” and which does not specifically cover inju 
ries due to the1 company's negligence, will not prevent a recovery for dam 
ages occasioned to the adjoining lands of the grantor by blasting opera 
tions conducted by the construction contractor, in respect of which tin 
railway company in letting the contract was negligent in imposing in. 
precautions for protecting the adjoining land.

[Hounsoinc v. Vancouver Power Co., D D.L.R. 823, 18 R.C.lt. 81. hi 
firmed.]

Vancouver Power Co. v. Ilounsome, lit D.L.R. 2CM».

Expropriation—Compensation—Loss of access—Highway crossed rv 
RAILWAY.

The obstruction of natural, proximate and direct approaches to land hi 
the construction of a railway, across existing streets, entitles the owner 
to compensation for depreciation in the value of the land, as against the 
railway company, but not against the city agreeing to the location.
(llolmesteil v. ('. N. Rv. Co., 22 Can. Rv. Can. 1(19; llolditch v. Can. North 
ern Ontario Ry. Co., 27 D.L.R. 14. 11916] 1 A.f. 536, 20 Can. Rv. Cat 
191, followed.]

Ilolmested v. Moose Jaw and Can. Northern Ry. Co., 22 Can. Ry. Ca* 
177, 36 D.L.R. 747.
Damages—Loss of architect's drawings—Measure of damages—Valve

of PLANS.
Where architectural plans of a building submitted in competition and 

not accepted were, in the course of transit, destroyed by fire, the proper 
measure of damages is the value of the plans to the architect for exhi 
bition purposes, and not the cost of their reproduction.

Nicolais v. Dominion Express Co., 20 B.C.R. 8.

Jurisdiction—Highway closed—By-laws—Landowners, adjacent and

Antrmxo.
Where streets are crossed by the construction of a railway after an
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agreement is entered into with the municipality specifying the manner in 
which such crossings are to lie made, providing that by-laws are to lie 
passed to dose portions of certain streets, and for the payment of com­
pensation by the railway company, and an order of the Hoard is obtained 
granting permission to cross the streets upon the conditions of such agree 
ment and providing that the railway company lie responsible for any com­
pensation which property owners aiTeetpd (i. e., landowners adjacent or 
abutting on the streets) may Ik* legally entitled to recover under the Kail 
wax Act and the Municipal Act, and such compensation is withheld or 
refused to be made by the railway company, the Hoard has jurisdiction to 
determine it or refer the matter either to a mendier of the Hoard under s. 
1,1, amended by 7 & 8 Kdw. VII. c. 82 ( I).), s. 4. or to a person appointed 
liv the Hoard under s. HO for inquiry and report, and the previous orilei 
of the Hoard granting permission to carry the railway across the streets 
•diould be amended accordingly. Subsequently a by-law was passed, clos 
ing the port ions of such streets and an amending order lie va me unncce* 
»ary. [See ss. 20 and 235, amended by 1 & 2 (îeo. V. c. 22, s. 0; llolditeh 
v. tan. Northern Ontario Hy. Co.. [ MHO] 1 A.f. 531$, at p. 543. 20 Can. 
liv. Cas. 101 ; Hrant v. Can. Vac. liv. Co.. 30 O.l..It. 610. 20 Can. liv. Cas. 
2)18, followed, (an. Northern Ontario liv. Co. v. North Hay, 18 Can. Hy. 
I as. 309, reversed. |

North Hay Landowner# v. Can. Northern Ontario Iiy. Co., 23 Can. Hy. 
Cas. 35.

DEBENTURES.
See Bonds and Securities.

DECEIT.
See Fraud and Deceit.

DEMURRAGE.
As to charges see Tolls and Tariffs.

Quick rki.kahk of cabs—Small and large of.aikrs—Crf.dit tor free
TIME.

The Wallaeehurg Sugar Co. applied to the Hoard for an order directing 
the railway companies to establish what is generally known as an Average 
Demurrage Plan. Under the Canadian Car Service Rules (framed for the 
quick release of ears rather than the collection of demurrage) of the 
( anadian Car Service Hureau. to whose rules Canadian and foreign rail­
way companies operating in Canada conform. 48 hours free time are al­
lowed to dealers for the unloading of cars, for an additional time $1,00 
per car per day is charged unless on account of the number of cars ten 
dered to the dealer being unreasonable or the inclemency of the weather 
preventing unloading with reasonable despatch, an extension of free time 
is justilied and allowed. By the establishment of the Average Demurrage 
Plan the dealer would get credit on future shipments of the free time lie 
had saved under the 48 hour# previously and could hold #uch shipments 
in cars without any demurrage charge until the time credited to him had 
expired:—Held (1), that in the public interest the application should lie 
dismissed ; 48 hour# under ordinary circumstances being sufficient time for 
unloading cars. (2) That the contract of carriage is, that the car eon 
taining the goods after reaching the point of destination shall be released



DEMURRAGE.220

and unloaded with all reasonable despatch, not to exceed 48 hours in tli. 
ease under eonsideration. (3) The penalty of $1.00 per day for extra 
time makes the dealer prompt in releasing ears and thus increases tin 
supply of them for the shipping publie, while the Average Dcmurragi 
l‘lan might make a dealer dilatory in unloading so long as he had fin 
time to his credit. (4) Kach ear. under the Car Service Rules being dealt 
with by itself, insures equal treatment between the smaller and larger 
dealer, but if the Average Demurrage Plan were in force it would give 
preference and advantage to the dealer with a large number of cars to un 
load ami with a large capacity for storage.

Wallaceburg Sugar Co. v. Canadian Car Service Bureau (Average De­
murrage Case), 8 Can. Ry. Cas. 33*2.
Free time—Extension—V n reason a hi jin ehs of two-day limit—Weather

CONDITIONS.
The applicants applied to the Board to extend the free time for unload 

ing charcoal from two to three days:—Held (1), that the applicants have 
failed to shew that the time limit of two days is not suftieient under ordi 
nary circumstances and the onus of establishing the unreasonableness of 
the two-day limit is upon them. (2) Railway companies now allow addi 
tional free time when the weather conditions are unfavourable for unload 
ing expeditiously. (3) The application must fail, the time limit of two 
«lays being sullieient.

McDiarmid v. Grand Trunk and Can. Pac. Ry. Cos., 8 Can. Ry. Cas. : : : : 7

Demurrage charged—Spur track facilities.
Demurrage charges upon cars, due to slowness in unloading them bv 

reason of .a longer haul, may lie considered as an element of damages for 
the wrongful removal by a railway company of a spur track adjacent i.> a 
coal and lumber yard, from which tracks cars of coal and lumber could he 
quickly and cheaply unloaded directly into such yard, where, by reason 
of such removal, such commodities had to lie hauled by the owner of such 
yard from a greater distance in a slower manner.

Robinson v. Can. Northern Ry. Co. (Man.), 14 Can. Ry. Cas. *281. 5 
D.L.R. 710.

(See 0 Cnn. Ry. Cas. 101, 37 Can. 8.C.R. 641, 11 Can. Ry. Cas. 289. 19 
Man. L.R. 300. 11 Can. Ry. Cas. 280, 43 Can. S.C.R. 387, 13 Can. Rv. Ci.s. 
412, [10121 A. C. 730.]

Free time—Transshipping grain.
A period of live days, excluding Sundays and legal holidays, is sullieirin 

time free from demurrage for transshipping grain from ears to vc^mU 
at St. .John. X.B.

Montreal Board of Trade v. Can. Pac. Ry. Co. (St. John Demurrage 
Case), 23 Can. Ry. Cas. 10.

Notice of arrival—Delivery of notice—Demurrage.
An advice note mailed to a consignee, but not received by him. is not 

notice within the meaning of a bill of lading subjecting the goods to dr- 
mur rage charges if not removed after “written notice has been sent or 
given;” the burden of proving that the notice reached the consignee is 
upon the sender.

Duquette v. Can. Pac. Ry. Co., 37 D.L.R. 208.

Demurrage rules—Revised and adopted.
Canadian Car Demurrage Rules were revised and adopted by the Board.
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Discussion of average and reciprocal demurrage was postponed until after 
the conclusion of the war.

lie Car Demurrage Rules (Canadian Car Demurrage Rules Case), 24 
Can. Ry. Cas. 180.

DEPARTMENT OF RAILWAYS.
See Government Railways.

DERAILMENT.
See Negligence; Rails and Roadbed; Street Railways ; Carriers of Pas­

sengers ; Crossing Injuries; Employees.

DEVIATION OF LINE.
Jurisdiction—Constricted line—Location—Request—Municipal by­

law—Special act.
The Board has no power under s. 107 of the Railway Act, 1000, to order 

deviations, changes or alterations in a eonstructed line of railway, of 
which the location has been definitely established, except upon the request 
of the railway company. Anglin, J„ contra. (Grand Trunk Ry. Co. v. 
Department of Agriculture for Ontario (Vinelands Station Case), 42 Can. 
S.l'.ll. 557, 10 Can. Ry. Cas. 84, distinguished.! Per Fitzpatrick, ( 
and Idington. .1.—The Dominion statute, 08 & 50 Viet. c. 00, confirming 
the munieipal by-law by which the location of the portion of the railway 
in question was definitely established constitutes a special Act within Un­
meaning of the Railway Act. 1000, ss. .2 (281 and 3. [Can. Pac. Ry. Co. 
v. Toronto (Toronto Viaduct Case), [1011] A.C. 401, 12 Can. Ry. Cas. 
378, distinguished.]

Hamilton v. Toronto, Hamilton & Buffalo Ry. Co. (Hunter Street Case), 
17 ( an. Ry. Cas. 370, 50 Can. S.C.R. 128.

JURISDICTION—LOCATED AND CONSTRUCTED LINKS—SPECIAL ACT—MUNIC­
IPAL BY-LAW.

Ss. 20 (2) and 28 of the Railway Act, 1000, give the Board jurisdiction 
under the provisions of s. 107 to order railway companies to deviate 
their located and constructed lines. If the powers of the Board are not 
over-ridden hv the special Act and municipal by-law, it may, on fair and 
reasonable terms, disregard any contract, agreement or arrangement In- 
ordering deviations of the located and constructed lines of railway com­
panies. as it may decide that the public interest and safety demands. 
[Grand Trunk Ry. Co. v. Department of Agriculture for Ontario (Vine- 
lands Station Case), 42 Can. S.C.R. 557, 10 Can. Ry. Cas. 84; C.P.R. 
Co. \. Toronto (Toronto Viaduct Case), | 1011] A.C. 401, 12 Can. Ry. Cas. 
•78, followed ; Central Saskatchewan Hoards of Trade v. Grand Trunk 
l'avilie Ry. Co., 10 Call. Ry. Cas. 136; British Columbia and Allierta Mu­
nicipalities v. Grand Trunk Pacific Ry. Co., 13 Can. Rv. Cas. 403, referred
to. |

Hamilton v. Toronto, Hamilton & Buffalo Ry. Co. (Hunter Street Case), 
17 ( an. Ry. Caa. 353.

DRUNKENNESS.
Kjection of drunken passenger from train, see Carriers of Passengers.
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DIRECTORS.

■J-J2

See Provisional Directors.
Prohibition of railway dim-tor* to lie parties to railway construction 

•entrants, see Contracta; Constitutional Law.

DISCOVERY.
Examination—Vrivilkged notvaikxth—Kki*obts of officials to com­

pany RKM'1.1 II NO AITIIIKNTK.
( 1 ) Reports made liy the employees of a railway company to their supe­

rior ollivers in accordance with its rules concerning an accident resulting 
in death, and immediately thereafter, are not god from production
in an action against the company for damages arising out of the acci­
dent, if they were made in the discharge of the regular duties of such 
employees and for the purpose of furnishing to their superiors informa 
tion as to the accident itself and were not furnished merely as materials 
from which the solicitor of the company might make up a brief, and an 
ollioer of the company who has made an allidavit on production of docu­
ments, must, on his examination on such allidavit, answer questions as to 
whether such reports were made, who received them, and how they came 
to lie made, and generally furnish such information concerning them that 
the Court may lie in a position to decide, on a further motion, whether 
they are privileged or not. | Woo lev V. North Ismdon Rv. Co. ( 18IÜI), 
L.R. 4 C.P. l»02: and Anderson v. Hank of British Columbia ( 1870). 2 
Ch. 1). (144. followed.] (2) If any of the information sought on such exam­
ination, and to which the plaintill" is entitled, is not within the knowledge 
of the deponent, he must ascertain the facts and give the information. 
I Harris v. Toronto Elec. Light Co. ( 1800 \. 18 l\R. (Ont. ) 285. followed. | 
(31 That the names of some of the defendants’ witnesses would lie di« 
dosed, if the questions were answered is not a sufficient reason for refusing 
to answer. | Marriott v. Chanilierlain ( 188(1), 17 Q.ll.l). at p. Hi.'i, and Hum 
pliries v. Taylor ( 18881, 311 Cli.l). (M3, followed.] (4 l Questions a< to 
whether reports had lieen sent in as to the condition of the hieoinotive 
before the accident, and as to repairs thereto, must also lie answered.

Savage v. Can. Vac. Ry. Co., 15 Man. L.R. 401.
[Relied on in Bain v. Can. Pae. Ry. Co., 15 Man. L.R. 545.]

Rf.POKTH OF OFFICIAL* OF COMPANY KF.SPKC'TlNCI ACTIIIF.NTS.
( 1 I In an action for damages resulting from a railway accident, when 

negligence is charged, reports of officials of the company as to the acci­
dent made liefore the defendants had any notice of litigation, and in ac­
cordance with the rules of the company, are not privileged from produc­
tion, although one of the purposes for which they were prepared was for 
the information of the company's solicitor in view of possible litigation. 
(21 The fact that the reports sought to be withheld were written on forms 
all headed, “For the information of the solicitor of the company and his 
advice thereon," is not sufficient of itself to protect them from produc­
tion. (3) When the officer of the defendants who made the affidavit on 
production was cross-examined upon it and as a result made a second affi­
davit producing a number of documents for which he had claimed priv­
ilege in the first, the examination on the first affidavit may be used to 
contradict the statements in the second, although there was no further ex­
amination. (4) An affidavit on production cannot be contradicted by a

55
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mit roversial u(Tulavit ; but, if from any souroe an admission of it incor­
rectness van la* gathered. the affidavit vunimt stand.

Savage v. Can. I*ae. Ry. Co.. Ill Man. L.K. 381.

Damages for accident—Kki'oktm—( .C.P. 334.
A linn pa ny sued in damages on a<*eount of an accident may lie emn|ielled 

in (iroduee at the trial all reports of the accident made hy its t mplovi'cs 
in tin* ordinary course of their business, or of their duty, hut not its re- 
ports made at the request or instance of its solicitor, in answer to impiiries 
made to the latter, with a view to and in emiteniplation of anticipated lit­
igation.

Stocker v. Can. Vac. Ry. Co., 5 Que. P.R. 117.

Officer of railway com fax y — Station aciext — Section foreman — 
Chief clerk in office of ukxeral superintendent.

A station agent is an officer of a railway company within the meaning 
of Rule 201 and liable to la* examined for discovery. A section foreman is 
not such an officer, nor is the chief clerk in the office of a general super­
intendent.

Kggleston v. C.P.R. Co. 5 Terr. L.R. 503.

Engineer in charge.
The word “manager” in Art. 280 C. C. V. niav Ik* interpreted as lin­

ing the manager of the works, and in an action in damages for an accident 
the man who was in charge of the works when the accident took place can 
Is- examined on discovery on behalf of the victim of the accident.

Piti v. Atlantic, Quebec & Western Ry. Co., 10 Que. P.R. 102.

Medical examination before statement of defence.
An examination under Con. Rule 402 is an examination for discovery, 

and that rule must be applied in the same way as Con. Rule 442; and an 
order for the medical examination of the plaintiff, in an action where the 
liability is disputed, will not la* made if op|Hised before the delivery of 
the statement of defence.

Burn* v. Toronto Ry. Co., 13 O.T..R. 404.

Kxamination of officer of defendant company—Information not in 
personal knowledge of officer—Memorandum prepared ry others 
—Refusal to vouch for accuracy—Duty of officer to investi­
gate:.

Fraser v. Can. Pac. Ry. Co., 4 W.L.R. 526 (Man.).

Officer of company—Engine driver.
An engine driver in the employment of a railway company is an officer 

thereof within the meaning of Con. Rule 439, and may he examined for dis­
covery under the provisions of that rule. | Knight v. Grand Trunk Ry. t o. 
(18901, 13 P.R. (Ont.) 380. overruled. I.eitch v. Grand Trunk Rv. Co. 
1188*1. 12 P.R. (t)nt.) 641. 071. ( 1*00), 13 P.R. (Ont.) 309; Dawson v. 
London Street Ry. Co. (18081. 18 P.R, (Ont.) 223; and Ca»«clm«n v. 
Ottawa. Arnprior & Parry Sound Ry. Co. (1808), 18 P.R. (Ont.) 201, 
considered and applied.]

Morrison v. Grand Trunk Ry. Co.. 2 Can. Ry. Cas. 300, 4 O.L.R. 43. 
[Reversed in 5 O.L.R. 38, 2 Can. Ry. Cur. 308; considered in Eggleston 

v. Can. Pac. Ry. Co., 5 Terr. L.R. 504; considered in Gordanier v. Can. 
North. Ry. Co., 15 Man. L.R. 6; followed in Ahrens v. Tanners’ Assn., 6
O.L.R. 03.]
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Officer of company—Engine driver.
On application for leave to examine an engine driver for discovery, 

under ('on. Hide 439, as an officer of the defendants, in an action under 
H.S.O. 1897, e. lllli. the Fatal Accidents Act : — Held, reversing 4 O.L.R. 4:; 
2 Can. Ry. Cas. .*11)0, that, inasmuch as the engine driver never was ir 
charge of the train, never assumed the duties of conductor, and never 
acted for the defendants in relation to the control of the train, so as to 
make him responsible to the defendants, except for the management of 
his engine, he was not an officer of the company examinable under that

Morrison v. Grand Trunk Ry. Co., 2 Cun. Ry. Cas. 398, 5 O.L.R. 38. 

Former agent of company.
Where relevant information for discovery to the opposite party in a 

damage action is specially within the knowledge of the plaintiff company’s 
former agent and not of their present manager, the Court may direct that 
the plaintiffs shall cither produce the former agent for discovery, or in 
thi! alternative, that the plaintiff company’s manager attend for further 
examination for discovery after having applied to the former agent for 
the information and thereupon disclose the information so obtained. (Bol 
ckow v. Fisher, 10 Q.B.D. HH, distinguished.]

Ontario & Western Co-operative Fruit Co. v. Hamilton, G. 4 B. Ry. Co., 
1 D.L.ll. 485, 21 O.W.R. 82.

Accident retorts—Emfi.oykkn.
A company examined on discovery by a plaintiff injured in a railway 

accident will be compelled to produce and file a report of such accident 
prepared by the company's employees (e.g.. motorman or conductor i at 
the time of the accident when such report is required from them in the 
ordinary course of their duties; such report being a “document” within 
the meaning of C’.C.P. 289. [Southwark v. Quick, 9 Ruling Cases 587, 
approved.]

Fcigleman v. Montreal Street Ry. Co., 3 D.L.R. 125, 13 Que. P.R. 353.
| Reversed in 7 D.L.R. 6. 22 Que. K.B. 102.]

Accident retorts—Employees.
A document or statement of facts prepared by the employees of a com 

puny (e.g.. conductors and motor men ) at the request of the company mol 
ostensibly for the use of the solicitors of the company in case of litiga­
tion is a privileged communication of which the adverse parly cannot 
compel the production at an examination on discovery, notwithstanding 
that such report was made at a time when no litigation was contemplated 
and that it was only communicated to the solicitors of the company ten 
months after the accident. [Fcigleman v. Montreal Street Ry. Co.. 3 D.L.R 
125, reversed.]

Montreal Street Ry. v. Fcigleman. 7 D.L.R. U, 14 Que. P.R. 108, 19 Rev. 
Leg. 45, 22 Que. K.IL 102.
Am DE XT RE TORTS— EM PLOYEEN.

A statement of facts prepared by the employees of a company at the re­
quest of the company is privileged although it were only a subterfuge 
on the part of the company to avoid disclosure of the facts of the action 
when it appears that the persons making the report prepared it under the 
impression that it was to hi* treated as confidential. [Southwark & Vaux- 
hall Water Co. v. Quick, L.R. 3 Q.B.D. 315; Anderson v. Bank of British 
Columbia, L.R. 2 Cli.D. 044 ; Bondy v. Valoia, 15 Rev. Leg. 63; Hunter
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v. G.T.R., lü 1*.R. (Ont.) 383, referred to; Collin» v. London Oeuvrai 
i minibus Co., tl8 L.T. 8.11, followed: »ee also Swaisland v. O.T.R., 5 D.L.K. 
7511.1

Montreal Street Ry. v. Fciglcman. 7 D.L.R. fl, 14 Que. I\R. 108, 10 Rev. 
l eg. 48, 22 Que. K.H. 102.

Report» ok Railway Commihhioxkhh—Akkiiiavit ox prooiition.

Shatter v. Grand Trunk Ry. Co.. 1 D.L.R. 877, 8 O.W.X. 1.134.

I’ltELIMIXARY EXAMINATION—< IKKH'KR OK COMPANY.

It is not competent for the plainiilT in an action ugaiiist a railway com­
pany for personal injurie» to tine the examinât ion for di»vovery of an 
ollicer of the company for the purpose of contrailieting an affidavit tiled by 
hiieli ollicer in hi» examination on a motion to reipiire the production of 
certain reporte to the company a» to the happening of the accident which 
gave rise to the action made hy it- ollicial» who had inventigated the name, 
which affidavit wa» to the effect that Hindi report» were made for the 
information of the company'» solicitor and hi» advice thereon.

Swaisland v. Grand Trunk Ry. Co., 5 D.L.R. 730, .1 O.W.X. 0Ü0.
[Referred to in Montreal Street Ry. Co. v. Keiglcmnn. 7 D.L.R. II, 22 

Que. K.H. 102.]

Accident report»—okkickr ok company.

In an examination of an ollicer of a railway company for discovery in 
an action against the company for |>cr»oiinl injuries where a motion was 
made hy the plaintiff to require the production hy such ollicer of certain 
reports to the company as to the happening of the accident which gave 
rise to the action, made hy its olliviala who investigated the same, an alli- 
ilavit as to the privilege of the re|»ort» tiled by the ollicer being examined, 
must clearly anil specifically state that they were provided widely for the 
purpose of lieing used hy the company's solicitor in any litigation which 
might arise out of such accident and in the absence of such clear and 
wist'itic statement a further and better affidavit will lie directed to lie tiled 

Swaisland v. Grand Trunk Ry. Co., 8 D.L.R. 730, 3 O.W.X. mill.
| Referred to in Montreal Street Ry. Co. v. Fciglcman, 7 D.L.R. II, 22 

Que. K.H. 102.)

All ID! XT REPORTS—OKKICKR OK COMPANY.

Where the plaintiff in an action against a railway company for persona! 
injuries moved, in the examination of an ollicer of the company for dis­
covery. to have produced certain reports to the company as to the hap­
pening of the accident which gave rise to the action made hy its ollicial» 
who investigated the same, there is no right under the practice established 
in discovery proceedings to cross-examine upon an allidavit tiled hy the 
officer ladng examined if such reports were made for the information of 
the coin|iany's solicitor and his advice thereon.

Swaisland v. Grand Trunk Ry. Co., 3 D.L.R. 780. 3 O.W.X. 000.
| Referred to in Montreal Street Ry. Co. v. Feiglcmnn, 7 D.L.R. 0. |

AmiiKXT REPORT»— OKKICKR OK COMPANY.

In an examination of an ollicer of a railway company for the purpose of 
discovery in an action against the company for personal injuries, a motion 
to reipiire the company to produce re|airts of its employees as to the acci­
dent which gave rise to the action, is answered by an allidavit made by 
••other ollicer that such reports stated on their face that they were made 
only for the information of the company'» solicitor and his advice thereon, 

Can Ry. L Dig.—18.
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and such affidavit is conclusive on tlie question of privilege as far as the 
motion proceedings are concerned, unless it ean be shewn from the do< 
uments produced or from the admission* in the pleadings or by the party 
himself that the affidavit is either untrue or has lieen made under a mi- 
apprehension of the legal position. |Savage v. Can. Pac. Ry. Co., 16 Man. 
L.R. 376, speeiallv referred to.]

Swaisland v. Grand Trunk Ry. Co., 6 D.L.R. 760, 3 O.W.N. 000. 
[Referred to in Montreal Street Ry. Co. v. Feigleman, 7 D.L.R. 6.]

Accident reports—Officer of company.
In an examination of an officer of a railway company in an action 

against, the company for personal injuries oil a motion to require the pro 
duction of certain reports of the company as to the happening of the acri 
dent in which the action was bast'd, made by the company’s officials who in 
vestigated the same, an affidavit filed by the officer being examined as t.* 
the privileged character of such reports, must set forth and so clearly 
identify such reports and give names of the officials investigating the am 
dent so that there will be no difficulty in procuring the conviction of tin 
deponent for perjury should it afterwards appear that his affidavit was

Swaisland v. Grand Trunk Ry. Co.. f> I).L.R. 760, 3 O.W.N. 000. 
[Referred to in Montreal Street Ry. Co. v. Feigleman, 7 D.L.R. ti. 22 

Que. K.B. 10*2.]

Accident reports—Officials of company.
In an action for damages in a railway accident, reports made by official* 

of defendant railway company relative 1o the accident admitted bv a di- 
triet superintendent of the company upon his examination for discoxm 
to lie in its custody or power, such reports being made in regular rout in. 
as in all such accidents and not for the purpose of the defence of lin­
net ion at bar nor with reference to any particular action, though jur 
haps in anticipation of possible future actions, must lie produced for in 
spection upon an examination for discovery, under Alberta Rules *207, 212. 
‘216, and Fug. (). 31. Rule Ilia (2) «if 1H1I3 in force in Allierta. [Cook « 
North Metropolitan Tramway Co., 6 Times L.R. 22, followed; R. v. Green- 
away, 7 Q.B. 126; I’hipson on Evidence, 4th ed„ p. 413, referred to.] 

Stapley v. Can. I*ae. Ry. Co., 6 D.L.R. 97, 22 W.L.R. 1.
[Varied in « D.L.R. 180, 22 W.L.R. 86.]

Inspection of Docvmenth—Vrivilece.
Where, on an application in Allierta for an order for inspection of docu­

ments, privilege is claimed for any document, the .Imlgc applied to should 
not order the inspection of such document without first exercising his pow­
er umler the Supreme Court Rules to inspect it himself, in order to see 
whether the claim for privilege is well founded.

Stapley v. Can. Vac. Ry. Co. (No. 2), (i D.L.R. 180, 22 W.L.R. 85.

Inspection of Documents—Peivimbue.
The object of the provision in the Alberta Supreme Court Rules, per 

mitting the Court to inspect any document, for which privilege is claimed 
upon an application for an order for inspection, is to get rid of the fet­
ters imposed by the old practice, and to give power to determine at once 
whether the objection sought to be raised is well founded. [Ehrmann v. 
Ehrmann (No. 2), [1896] 2 Ch. 826, referred to.]

Stapley v. Can. Pac. Ry. Co. (No. 2), 6 D.L.R. 180, 22 W.L.R. 85.
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Inspection of documents—Privilege.

An allidavit on production is conclusive, and must be accepted as true 
by the opposite party, not only ns regards the documents that are or have 
been in the possession of the party making production, and their rele­
vancy, but also as to the grounds stated in support of any claim for privi­
lege from production, subject, however, to the provisions of a rule of 
Vourt whereby the Court is it i/.ed to judicially determine the ques­
tion of privilege upon inspection of the document. | Staplev v. C.IMi. 
(No. I), ti D.L.R. 97, varied on appeal.]

Stapley v. Can. I‘ae. Ry. Co. (No. 2), 6 D.UR. ISO. 22 W.L.R. S5.

INTERROGATORIES OK UKPOSITIONS—K\AM I NATION OF FORKION DEFENDANT
on commission—Cox. Rt i.E 477—Payment of conduct money to

I1KINU DEFENDANT TO ONTARIO.
Allen v. Grand Valley Ry. Co., 1 D.L.R. '.Mill.

Production or inspection of documents—Action on .iuikiment—lx
qt’IRY AM TO PROPERTY OF .MTSiMEXT DEIITORs—COMPANY — PKOIH’CITON 
OF MINUTE IIOOKS AND ACCOUNTS.

Carry v. Toronto licit Line Ry. Co., 1 D.L.R. pus. 3 u.W.X. 751.

Further affidavit on production—Insufficient material—Inspection 
of CAR.

Ramsay v. Toronto Ry. Co., 4 O W N. 420. 23 O.W.R. 613.

Costs of depositions—Vn.necessary examination for discovery.

An application by defendants for a tint to tax the costs of e> for
discovery a person out of the jurisdiction will In* refused where it appears 
that by the examination of that person the defendants obtained no ma 
tvrial discovery that they had not already obtained from other witnesses, 
that no part of the examination was used at the trial nor did defendants 
apply for leave to use it. hut, instead, they brought in that person as a 
witness on the trial, although the examination may have lteen sought to 
disclose and did disclose that the witness in question could give material 
evidence for the defendants.

Winnipeg v. Winnipeg Kl«*c. Ry. Co.. 0 D.L.R. 31MI.

Officer of oikpohatiox—Duty to ascertain facts prior to ex am in v 
tion—Locomotive foreman.

Aii officer of a company attending to In* examined for discovery must 
acquaint himself with the facts that are not within his personal knowledge 
by enquiring from other officers, servants or agents who have, in their 
respective capacities, ’red such knowledge. A locomotive foreman of a 
railway company is an officer for the purpose of examination.

Ridding* v. Can. Northern Ry. Co., 12 S.L.R. 3SI.

DISCRIMINATION (UNJUST).
See Cars; Tolls and Tariffs.

DRAINAGE.
Constitutionality of provincial statute regulating ditches forming part 

of railway works, see Constitutional Law.

4
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Annotation.
I In il way Ian.Is brought under Drainage Acts, approval of drainage plan» 

and appeals from assessment for drainage. HI Can. Ry. ( as. 241).

Co.XSTHl’CTION OF IIKAIX—PllWKIIH OF C'OVXVII. AH TO AIWITIOXAL XFl » 
HAKY WORKS.

Where a municipal by-law authorized the construction of a drain, bene- 
lit ing lands in an ail joining municipality which was to pass under a rail 
way. where it was apparent that a culvert to carry off the water brought 
down by the drain and prevent the flooding of adjacent lands would lie an 
absolute necessity, the construction of such culvert was a matter within 
the provisions of s. fu.'l of the Municipal Act (R.S.O. 18S7, e. 184), and a 
new by-law authorizing it was not necessary. Taschereau, •!.. dissenting. 
22 A.R. (Ont.) IIIIO. afliitiling 2Ô O.R. 4(10. reversed.

('an. Vac. Ry. Co. v. Township of Chatham. 2Ô Can. S.C.R. (108.
fLeave to ap|M*al to Privy Council refused. Distinguished in Fa»t 

(Iwillimhiiry v. King. 20 O.LR. fill).)
11 IC 11 Fit AXD I.OWFIt I AXIIN—DltAIXAUK.

Lands <,f railways under the jurisdiction of the Parliament of Canada 
are subject, in the Province of (Jueliee, to Art. .">01, C.C. (Due.i, and an* 
hound to receive water Mowing naturally from higher lands. A ditch mi 
the line lietween two higher lands, repli red by the needs of culli\atim>. 
is not an aggravation of the servitude of the Mow of the water. alllioii'Ji 
it thus receives the water from the two higher lands and ends on the Imte! 
land of the railway company. If the company dams the ditch where it 
reaches its land, it will lie liable in damages and will lie ordered to re­
move the obstruction and allow the water to come on its land. "I ,i • 
company made a ditch on each side of its road. For want of sufficient 
slope the water remained stagnant, making the adjoining lands wet a ml 
hindering their cultivation:—Held, that the company was liable in dam 
ages to the owners of such adjoining lands. The first paragraph of ». I mi 
of the Railway Act. 11)011, does not apply to railways actually constructed 
when it was passed, and only the Railway Committee—not the present 
Hoard—can order the company owning such a railway to construct work» 
for conducting water which it is Imiuul to receive on its land or to gixe a 
greater slope to its ditches.

Langlais v. (Iratul Trunk Ry. Co.. 20 Due. S.C. fill.
| A Mi rmed by Court of King's Reach, .'Kith May. 11)00.1

PtTRPORKH OF RAILWAY KFFICIKXCY—Da.NISKRK OF IV.II RY BY WATKR.

When a system of drainage established upon the construction of the 
railway is subsequently found to Ik* Insufficient, improvments max lie made 
therein, and such further drainage works executed as will assist in keeping' 
the railway in efficient condition anil relieve it from danger of injury l*y 
water. For this purpose the company may avail itself of the power con 
t ai lied in the Railway Act. 11)03, s 118 (nil. to make drains into or 
through lands adjoining the railway and the lands of others as far as nmy 
In» reasonably necessary to effect the purpose for which they are con­
structed. Naturally such drainage works must In* adapted to the forma 
tion of the lands requiring to la* drained without regard to the luvnendiil1 
of the particular strips or parcels of land through which it is necessary to 
carry them. In such cases ownership should not lie treated as an element 
in determining whether or not any particular lands are “lands adjoining 
the railway.”

Can. Pne. Ry. Co. v. Murphy, 0 Can. Ry. Cas. 477.
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Film no of culvert—Cattle pahs—Substituting drainage pipe.
hi an action against the defendants for damages for filling up a culvert 

used as a cattle pass under the defendants' embankment and substituting a 
drainage pipe, the plaintiff claimed the right to have the culvert main­
tained at its full size under an agreement made at the time of constrm - 
tint», providing that the lloxv of the waters of a certain drain upon the land» 
to he crossed by the railway should not be interfered with, that he had 
acquired an easement by prescription a ml tliat under s. 257 of the Rail wax 
Act. 1000. the defendants could not fill in the culvert without leave of the 
Hoard:—Held (1). that the defendants had the right to substitute any 
other means of drainage to enable tbe water to How through the drain 
mentioned in the agreement. (2i That no easement by prescription had 
l een acquired. [Can. Vac. Ry. Co. v. (iuthrie, :il Can. S.C.R. 155, 1 Can. Ry. 
Cas. V. followed.| (31 That s. 257 of the Railway Act did not apply.

Oat man v. (fraud Trunk Ry. Co., 12 Can. Ry. Cas. 521. 2 O.W'.N. 21.

Irrigation works—Duty to protect highway crossi.ngh.
S. 37 of North-West Irrigation Act. HI Viet. (Can.) c. 35. providing that 

any person or company constructing an irrigation works should during 
such construction keep open for safe and convenient travel “all public 
highways theretofore publicly traveled as such," when they are crossed by 
such works, and shall. Iiefoie the water is diverted into, conveyed or stored 
by any such works, extending into or crossing such highway, construct, 
to the satisfaction of tin* Minister of the Interior, a substantial bridge, not 
less than a certain iiumlier of feet in breadth, with pro|H»r and sufficient 
approaches thereto, over such works, and always thereafter maintain every 
such bridge and approaches thereto, has, of course, no application to road 
allowances as in its own words it deals only with “all public highways 
I heretofore publicly traveled as such."

Rex v. Allierta lly. & Irrigation t o., 7 D.L.R. 513, |1912| AX'. 827.

Jurisdiction—Approval.
By s. 251 of the Railway Act, 100H, before drainage works can In* eon 

utrueted on railway lands, the Hoard must la* satisfied that the proposed 
works are sufficient and proper for railway operation and for the safety 
of the traveling publie, and must approve the plans of such works. 

Tilbury v. (fraud Trunk Ry. Co., lit Can. Ry. Cas. 246.

h RisDicTioN—Approval—Assessment—Si reave water.
I'nder s. 2511 of the Railway Act. I1MIH, the only matter open to the 

Hoard is to approve of the character of the drainage work on the railway 
property having regard to its sufficiency for railway operation, and the 
safety of the traveling public. Ordinarily, the Hoard does not interfere 
with an assessment under a by-law passed in accordance with the appro­
priate Act, and has no jurisdiction to do so. except where there are special 
circumstances. In this case, the works for carrying the water under tlv 
railway cost #2.1 HI .till, and were executed by the railway company. As the 
railway had interfered with the culverts, which formerly carried the water. 
mi as to lessen their capacity, and it was estimated that it would cost 
alKiut $250 each to repair the culverts, the total cost which the munici­
pality had to pay for these works was fixed at #1.1100. 

lluniberstoiie v. (fraud Trunk Ry. Co., 17 Can. Ry. Cas. 316.

Conveyance of land—Release from damages.
V general clause of release from damages in a conveyance of lands 

taken for railway purposes does not relieve the railway company from
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the obligation impo*cd on il hy h. (2t (In of tin* Kailuuy Art. HMUi. i , 
provide niHiil* of drainage under Un» railway for lin» ad jurent land*.

Denholm v. tiuelph A iloderlelt Hy. Co„ 17 ('an. Ky. l'a»». .'Ils.
| l>iMlingui*hed in Ih'pnrtiuent of Agriculture v. U ru ml Trunk Hy. (

2.'l Van. Hy. Cnn. 77. |

DlIXlN AUK WOHKN l ilS'IlII i l lo\ lli:.\MI\AIII K KXKRVINK Ol l'OW KIC* \li 
JOININ'» I.AXINIWM M.

XX" here iio negligence Iiiih been nliexvn on I lu* pari of tin* rail wax rompant 
in carrying ont tlir eoii*triictinii of il rai nu gv work*, ami tlir ilanni v 
if any, U ilur moIcIx to miHonahlr e\erri*r hx tlir company of tlir powi-i* 
« onferred upon it. tlir oxxnrr of ml joining land* ran not rrroxrr romp<:i 
Million. Surli an in jury nhould liaxr ln-rn forc*een ami rompen*utioii 
<ln i lin'd for it iimlrr tlir niai ulr at t In* tinir I hr railway xxn* eon*t ruvlrd 
t mlrr tin* rirriiniHiaiirrt, tlir co*t of loxvering a railxvax culvert nftri 
count ruction to pruxide UrlIrr ilrainagr -lioiiM hr I «orne hy tlir ailjoiniiu 
lamloxx nrr. | XX allure x. < ira ml Trunk Hy. to.. Ill I'.t’.H. Ml ; Knapp v 
Ureal XX'entem Hy. t'o., Il C.t'.lM*. IM7; Xirol v. t'amnia Southern l!\ 
Co.. 4» I'.t'.H. .‘*s:i : l.'Kaperutiec x. tirent NX enter it Hy.. It It I*. 17.1. loi 
lowed : llriiholm v. tlurlph A Umlrrirh Hy. Co . 17 Can. lix . Ciih. ills. «Ii» 
t iuguiidicd. |

llrpartniriit of Agrinilture for Canada x. (Sraml Trunk Hy. Co. (Kuril 
ham I irai nage Cane). 2il Can. Hy. Can. 77.

i Mistrii'TIon ok mi a i ns wo nmiiKs Ini mixtion Kxiixvay Hoxitn
Although *». 2"ill of the Hailwav Art, IIHNI, given exelu*ive jurindietion i" 

I hr Hoard to roinprl a coin pa fix to make drainage work* deemed urn', 
►ary. one xxho nutl'er* daniagrn on account of tlir negligence of a railwax 
«•outpuny to carry out drainage work* which the law required in not mm 
prlled to apply to the Hoard to have the xvork* declared innilllirieiil. Ih»|*»i«• 
claiming damage* in the civil Court*. The eoinpenniition for expropriation 
granted to an owner of land under cultivât ion for all damage* which he 
might Miller on account of the countrudion and laying out of a railway 
only covern damage-» which remill from the con-t met ion of the railway 
under the condition* provided for l»\ the Xct, ami not tho*e which result 
from the ciilpahle negligence of the company to maintain ditchc* and 
drain* *urtlcient to drain I he land* divided hy the count rud ion ol t lie

Can. Northern tjuolicr Hy ('•*. v l>e*marai*, 27 t.hic K.IV

EASEMENTS
See High! of XV ax . Kami I'ronniugM.

Dominant ani» hkkvikxt tkxkxikmm.
XXhen the ownemhip of the doiiiimint and nervient tenement* i* uiiiml 

the nerxilude in extinct hv coiifiinion mile*-» the relation of common nerv 
itilde hetxveen the two parcel* in maintained hy the owner through a writ 
ten iu*truinent declaring hi* intention therefor.

Honaire x. Uraml Trunk Hy. t'o., 12 Que. S.C. f>!7.

EJECTION FROM TRAINS.
Sec Street Hailway*; Carrier* of Vnnwengem.
K.xptilnion from «*a r for nonpayment of fare, nee Street Ha il way*; t'*r 

l ier* of Piinneiigcm.
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Kjection for noneoinplianec with requirement* respecting ticket», *ec 
Ticket» and Fare*.

l'.\pul*ion of drunken pa»»enger. sec farrier* of l'a**ciigciM.

ELECTRICITY
.see Telephone*; Street Railway»; Wires ami l’oie*.

ELECTRIC RAILWAYS.
See Street Railway*; Train Service.

EMBANKMENTS.
Lnihnnkiiicnt causing additional servitude, see F.vpropriation.

| N.Il KY TU l'KOI’KlITY HV tTIXHTHITTIOX OK I MIIAN K XII NT.

F. brought an Hvtion on fin» vaut* again*! tin* tî.T. Ry. l'o. lor having been 
deprived of aire** from hi* prn|»erty to the el reel hy the huilding of an 
.•iiihaiikinent. The defendant* claimed that the work wa* done hy the I'. X 
i Lake Ry. t'o. who were the |inrtie*, if any, liable to plaintiff: Held, 
allirniing the judgment of the Court of Appeal for Ontario ami of the Divi 
,miial ( oitrt. that the exidenee e*tahli*hed the liability of the defendant*.

lit and Trunk Ry. t'o. v. Fitzgerald, lit Can. S.C.R. il.'iti.

I XlllXNKMKM V.Xl'HINO KUMIII OllMTMt'CTION TO IXUKKMM A .Ml Kt.ltKMH— 
TmKHI'AHM CnVIlXtlXi; HAM AUK.

In ISSS the Canada Atlantie Ry. Co. ran their line through a street, in 
connection xvitli xxliieh they built an embankment and raised the level of the 
-trvet. In IHU.i the |ilaintiH"* larame owner* of land on said street on 
which they have *inee earried on their businc**. In Ittuo they brought an 
iivtion against the Canada Atlantie Ry. Co. alleging that the embankment 
wa* built and level raised mi la xx fully and without authority and elaiming 
ihumtge* for the llooding of their |iremi*es and obstruction to their ingre** 
and egress in eon*ei|ttenee of stieli work; Held, that the tres|»ass and mu 
»nnee (if any I voni|dained of were committed in 1HSH, ami the then owner 
ni the property might have taken au ait ion in xvhieli the damage* would 
liaxe isrn a**e*sed onee for all. Hi* right of aetion being barred by la|i*e of 
lime when the plaintiff's aetion xxa* taken the same eoulil not lie main

t ImuditVc Machine X Foundry Co. v. Canada Atlantie Ry. Co., 2 Can 
l!x Cas. .UNI. :i:i Can. S.C.R. II.

iFolloxxed in Anetll x. Quebec, ,T,T Can. S.C.R. .'1411; referred to in Unreal! 
v. tiale. .'Ill tjue. S.C. SH; Clair v. Temiseoiiata Ry. Co.. d7 X.II.R. 1121; di* 
tiiiguisheil in Westholm l.untlH-r Co. v. llrand Trunk I’acith Ry. t'o., j.i 
« an. Ry. Cm».. 41 U.Lll. 42.

I'll' XIII XX RIUIITH—AtT'KMH TO ilAKIIOl It COXNTHWTIOX llK KMIIAXKMKXT.

\|i|ilieation by landowners that in ease the re*|Hmdents' plan* were tiled 
1er a|i|iroval. authorizing the respondent to enlist met a solid embankment 
.urn** the entraiiee to Market Cove the rights of the parties loeated thereon 
should Is* proteeted. The re*|Himlent had already hy the enlist met inn of a 
solid embankment eut off all aeee** from the Harbour of I’rincc Rupert to 
all points around the Cove or Hay; — Held (I I. that these applicant* hy 
hiking lease* of lots abutting on the Cove ae«|uired a civ»* to the xvatcr and 
riparian right*. (2) That the statement of the respondent when withdraw
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ing tin* locution plans Unit thv embankment was constructed on their own 
lands was untrue. Imt even if the respondent had title to the said land» it 
had no right to construct its railway without approval of the route map In 
the Minister and the location plans by the Hoard, (.'ll That the uppli 
cunts’ lands and business had been damaged and injured by the wrongln! 
and illegal acts of the respondent. (4 i That there was no necessity for the 
embankment and no reason existing why a means of access inward and out 
ward should not have lieen left, (üI That the respondent must leave an 
opening in the embankment at least .*10 feet wide.

Rochester v. lira lid Trunk 1‘acilic Ry. Co., I.'l Can. Ity. Cas. 421.
[Atlirmed in IÔ Can. Ry. Cas. 2100. |

COXHTHVCTIOX AMI OI'KIIATIOX— RaII WAY VRONSlXti—SfllWAY—COXTRI 

BUTIOX.

The C.N.O. Ry. crossed under the line of the ti.T. Ry. by means of a suit 
way. Subsequently the C.L.O. & W. Ry. obtained authority from the 
Hoard to cross the C.N.O. Rv., using for that purpose the embankment oi 
the same subwayHeld, that the C.N.O. Ry. was not entitled to receive 
any contribution from the C.Ul. & W. Ry. towards the expense it bad a I 
ready incurred in making the embankment.

Campbell ford, laike Ontario & Western Ry. Co. v. Can. Northern Ontario 
Ry. Co., 14 Can. Ry. Cas. 220.

EMBARGO.

EMINENT DOMAIN.
See Expropriation.

EMPLOYEES.
A. In General; Wages; Insurance.
B. Injuries to Employees; Workmen's Compensation.
C. Safety as to Place and Appliances.
D. Signals and Warnings.
E. Health Protection.
F. Licensee ; Trespasser; Free Pass.
G. Assumption of Risk; Volens.
H. Negligence of Fellow-Servant.
I. Duty of Care; Contributory Negligence.
J. Rules and Orders.
K. Limitation of Liability.
L. Independent Contractor.
M. Injuries by Employees.
N. Sufficiency of Jury Findings.

See Limitation of Actions; Negligence.
Measure of damages and compensation, see Damages.
Injuries to employees on Government railways, see Govern ment Railways. 
Constitutionality of statute prohibiting agreements exempting employers 

from liability for negligence, see Constitutional Law.
Regulation of safety of employees, see Railway Hoard.
Employees’ patents of inventions, see Patents and inventions.



KM 1*1.0 Y KKS.

Injuries to employees of teh'graph or telephone companies, see Tele­
graphs; Telephones; Wires h ml Voles.

Injury to brukcnian by overhead bridge, see Bridges.
Ilcgulation of section men, see Railway Board.

Annotations.
Master and Servant; Workman's Vompcnsution Art; Notice of Injury; 

Waiver of Notice; Kvidenee; lies tiestae. 1 Can. By. Vas. 448.
Lord Campbell's Aet as arising lad ween master and servant, ami the elieet 

of a release by employee. 2 Van. By. Vas. 501.
Injuries growing «mt of the relationship of .Master and Servant. 2 Van. 

lly. Vas. Hll'V
Kllect of release hy employee exempting employer from liability for neg- 

ligeini*. 3 Van. By. Vas. 173.
Fellow--servant as atleeted by Workmen's Vom|H‘iieation Act. 4 Van. By.

i ,i'. 860.

Liability of master for tortious acts of servant in course of employment 
4 ( an. By. Vas. 240, 4 Van. By. Cas. 408.

(iovernment regulation of railway companies respecting agreements ex­
empting employers from liability for negligence, 5 ( an. By. Vas. 15. 

Appliances for coupling and connecting ears. 18 Van. By. Vas. 250.

A. In General; Wages; Insurance.
WoKKMKN'h COMPEN RATION— l*KOVIXCIAl. BHil I ATION OK KAII.WAY F.MVUIV-

MKXT.
Dominion railways are subject to provincial legislation on the relations 

lietween master and servant, such as the Workmen's Compensation for 
Injuries Aet. unless the tield had been covered by Dominion legislation an 
i illary to Dominion legislation respecting railways under the jurisdiction of 
l,srliament, and subs. 4 of s. 30(1 of the Bailwuy Act, 11MIIL «pialities its 
main clause and excludes its o|M>ration where the injury complained of 
«unies within the jurisdiction of, and is specially «limit with by the laws of 
the province in which it takes place, provid«‘d such laws do not em,r«ia«,h 
upon Dominion powers. |C.V.B. v. Boy. |11I02| A.C. 220. distinguislmd. 
Canada Southern v. .laekson, 17 Van. S.V.B. 32."», followed. |

Sutherland v. Van. Northern By. Vo., 13 Van. By. Vas. 4115, 21 Man. L.B.

TkKMIN.VHO.N OK KMI'l.OY.WENT—LKXtiTII OK NOTIt'K.

Where a railway «'omluctor hail Wen employed continuously for twelve 
\«Nil's by tin- same railway company ami the practice of the company ha<! 
liven not to dismiss employees of that grade in their service without holding 
an ollivial empiirv. it may be assuni«‘<l, in the absence of any contract to the 
contrary, that he should have a ri'asouahlc notice of the («'imination of his 
engagement other than for cause, ami «lamages for wrongful dismissal are 
properly computed on the basis of tin- conductor Whig entitled to three 
months* notice.

Ihilliilay v. Van. Vac. By., 7 D.I..B. 108, 15 Van. By. Vas. 275.

Contract ok kmvuiyment—At tiiority ok foreman.
A railway company is tmt liable to an employee as for breach of an agree- 

nient by its foreman to allow such employee, as pay for his service* ami in 
addition to per «liimi wages, to cut hay growing on tin* company's premises, 
where the wages proper agreed upon were at the maximum rate which the 
lorcman. who employed him, was authori/.eil to allow, ami where there was 
no shewing that the foreman was authorized to bind the company by the
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agreement respecting the hay, though it wua his duty to »w that tin* huv 
was removed.

C leveland v. Grand Trunk Hy. Co. (Ont.), 11 D.L.R. 118, 15 Van. Hy. 
(a*. 165.
KMPLOYMEHT OBTAINED BY INFANT M ISREl'KEHKNTINU IIIH AUK—XVIf KTIII a 

THIH C0N8TITVTKN “KKKIOl'H AMI WII.FVL M IHOOXIH'CT"—HELKAMI 
NIGXEl) HY INFANT.

The making of a false representation hy an infant to the elfeet that In* 
i* of full age in order to seen re employment is not such “serious and wilful 
misconduct or serious neglect" as disentitles the a|i|ilicant to recover under 
the Workmen's Compensation Act, 11MI2, it not appearing that the accident 
in i|Uestion was “attributable solely" to such misrepresentation. An in­
fant having la‘en injured in the course of employment so , signed a
release, hut subsequently tendered repayment of the consideration for the 
release:—Held, that this was not a bar to his recovering.

Darnley v. Can. Pac. Ity. Co., *14 H.C.It. 15.

I ! M CUIYEEN F.XUAGEII IN MANIAI. I.AIMIl II—CONUVCTOMM AND MOTOR MEN— 
I.IEX FOK WAOEH.

Motormen and conductors on electric tramways and teamsters who haul 
the materials, remove the snow, etc., for these tramways are “employees of 
railways engaged in niantial lalamr" within the meaning of par. 9 of art 
2000 C.C. (Que.). These employees have a lien on the traimvay and its 
appurtenances for three full months' wages without regard to the date ni 
seizure or of the sale that may la* made of it.

1‘aquet v. New York Trust Co., I.ï Que. K.B. 178, reversing ‘28 Que. S.C. 
178.

| followed in Rousseau v. Toiipin, .T2 Que. S.C. 2.12. |

1 XNVHAXC'F. OF RAILWAY F.M I'l.OYF.EH l* MIE ARON AHI.K CONDITION*.

It is a reasonahle regulation, and not contrary to good morals and pal­
lie order, for an association organized to insure the employees of a desig­
nated railway company against injury or death, to provide iv that it
will pay hut one half of the amount due on the death or injury of a member 
caused hy the default of the railway company, unless any action brought 
iherefor against such railway company shall first he formally dismissed or 
x) ithdrawn.

Cousins v. Moore. <1 D.I..R. .T5, 42 Que. S.C. 15(1.
| Referred to in Cousins v. The Brotherhood, etc., 6 D.L.R. 2d. 42 Que 

S.C. HO.)
Inni rance societies—Demand of iiknkfith.

The exhibition of a certificate of meiulicrship in a mutual association 
organized to insure the employees of a railway company against death or in 
jury, to the secretary treasurer of the association, and an offer hy the latter 
to pay the amount due thereon, if. as required hy a by-law of the associa 
lion, a release was furnished of all claim against the railway company for 
causing the death of a niemla-r, and the giving hy that officer of a printed 
receipt to that effect constitute a aiiHicicnt demand of payment.

< otisine v. Moore. 6 D.L.R. 35. 42 Que. 8.C. 156.
| Referred to in Cousins v. Brotherhood, etc., 6 D.L.R. 26. 42 Que ti.C.

110.1

B. Injuries to Employees; Workmen’s Compensation.
(Sec also A. on p. 233.)
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ferred to in Canada Newspaper Syndicate v. (Jardner. 32 Que. 8.C. 4" 1. 
Can. I'm*. Hv. l*o. v. Lachance. 42 Can. S.C'.R. 205; (liww'lin v. The King. 3.| 
Can. S.C.ll. 204; Ikvzova v. C an. Par. Ry. Co.. 12 B.C.R. 401$: Miller \ 
Cirand Trunk Ily. Co.. 21 Que. S.C. 351, 302; Warboys v. laichinc Rapid* 
Hydraulic Land Co.. 22 Que. S.C. 542; applied in Montreal v. MeClee. 3i 
Can. S.C.ll. 5H1S; Montreal Street Ily. Co. v. Rrialofsky. 19 Que. K IS 
338; discussed in Ciratid Trunk Ily. Co. v. Miller. 12 Que. K.H. II. 
followed in Dupuis v. Can. Pae. Ily. Co.. 12 Que. S.C 1115; («renier \ 
The Colleen. Cl Can. Kx. 297; (irillilli v. Har\voo«l. U Que. Q.B. 3U0; Thilmiili 
v. Va h 1er. Il Que. S.C. 4115 ; referred to in Ordinal! v. Walker ton. 20 A I: 
144: Martial v. The Queen, 3 Can. Kx. 127 : Brit lull Columbia Klee. Ily. < .. 
v. Turner. 18 Can. Ily. Cas. 133, 18 D.L.Il. 430.]

Al'ClOKXT 111 KM I'l.OYKI. 1‘KMKOBMAXVK or IU'TV—Co NT» I III TORY XMil I 
OK.NCK.

J., a switch tender of the C.S. Ily. Co., was obliged, in the ordinary dis­
charge of his duty, to cross a track in the station yard to get to a switch 
and he walked along the ends of the ties, which projected some sixteen 
inches beyond the rails. While doing so an engine came behind him and 
knocked him down with his arm under the wheels and it was cut off near 
the shoulder. On the trial of an action against the company in const- 
«(lienee of such in jury the jury found that there was negligence in the man 
agemeiit of the engine in not ringing the In-11 and in going faster than 1h<‘ 
law allowed. They also found that I. could not have avoided the accident 
by the exercise of reasonable care: Held, that the Workmen’s Compensa 
tion for Injuries Act of Ontario, 4» Viet. e. 28. applies to the C.S. Ily. Co 
notwithstanding it has I wen brought under the operation of the llovernmeiit 
Railways Act of the Dominion :—Held, also, Owynue and Patterson. I I. 
«lissenting. that there was no such negligence on -l.’s part as would relicv«- 
the company front liability for the injury caused bv improper conduct of 
their servants and the jmlgmcnt of the Court below sustaining a verdict 
for the plaintiff was right, therefore, and should In- affirmed.

Canada Southern Ily. Co. v. Jackson, 17 Can. S.C.ll. 3111.
(Considered in W allinan v. Can. Pae. Ily. Co., Itl Man. L.R. (12; di«- 

cusaed in Washington v. ( ira lid Trunk Ily. Co.. 24 A.II. (Ont.) 183: r< 
ferred to in Atcheson v. (Iraml Trunk llv. Co.. 1 O.L.R. 1(18; Crawford 
Tildeu. 13 O.L.Il. I (ill ; relied on in Can. Pae. Ily. Co. v. Boisseau. II (tin-. 
K.B. 415; Can. Pae. llv. Co. v. The King. 311 Can. S.C.ll. 497 : McMullin \ 
Nova S«-otia Steel & Coal Co.. 311 Can. S.C.R. 1107 ; Re Railwuvs Act. 30 
Can. S.C.R. 151]

I NJl'RY HY WKKUS «ROWING ON TRACKS.
For a railway company to |N-rmil grass and weeds to grow on a -Me 

track is not such m-gligi-nee as will make it liable to compensate an em­
ployee who is iujun-d in constipn-nce of such growth while on tin* .-i«l«* 
track in the course of his employment. (I B.C.R. 501 affirmed.

WinmI v. Can. Pae. Ily. Co.. 30 Can. S.C.ll. 110.
|Appli«'<l in Hill v. (Iranby Consol. Mines. 1*2 B.C.R. 125: Jamieson \ 

Harris. 35 ( an. S.C.ll. 039: referred t«« in Camilla Woolen Mills \. Trap 
lin. 35 Can. S.C.R. 448; Center Star v. Ilosslaml Miners' Cnion, 11 li t .1! 
205; Warmington v. Palmer. 8 B.C.R. 349.]

Injury to conductor —Pkhhox in cii vkck—Motor man—Work mf.n’n Com­
pensation Act.

Tlic motorolan of an electric car may In- a “person who has charge or con­
trol” within the meaning of s. 3 of the Workmen’s Compensation Act
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( R.N.O. [ 181*7] c. UiO i, and if he negligently allow# an open car to eoiliv in 
contact with a pausing vehicle whereby the eomluetor. who i- standing on 
ilie nide in discharge of hi# duty, i# struck an i injured, tin electric coin 
pany is liable in damage for hucIi injury. Judgment of the ( ourt of Ap­
peal « Snell v. Toronto Ry., 27 A.R. (tbit. I 151 ), a lb lined.

Toronto Ry. Vo. v. Snell, ;tl Van. S.V.R. 211.

SKKVANT’s DVTY—CoxTKIIII TORY NKOl.MlKXt'K—K.XI PI.OVFKs' I.I AIIII 11 Y Al l .

K., a conductor and brakeman in the employ of tlie defendants com 
,iany. while turning the brake wheel fell from his train and was run 
••ver and killed. I lie nut which fastens the brake wheel to the brake 
mast, a ml which should have lieen oil, was not on, and so the wheel came 
off and the ueeideiit resulted. It was the duty of the deceased to examine 
tin* cars of the train and see that they were in good order before leaving 
the station which the train was just leaving: Held, aflirmiiig Irving. .1., 
in an action by l-'.'s personal representatives, to recover damages in 
res|H'et of death, that it was K.'s own neglect in not seeing that the brake 
was in a secure condition, and that there was therefore no ea-e for the 
jury. 8 li.V.R. 3113. aHirmed.

Fawcett v. Van. Vac. Ry. Vo.. .'12 Van. S.V.R. 721.
[ Referred to in Deyo Kingston & Vein broke Ry. Vo.. S O.L.R, 588.)

KmVI.OYMKXT AtTIHF.XT I.AWN—III NKFITS.
When s. 2 of v. tld, H Kdw. VII. relating to employment accidents, 

allows to an employee an income in a case when lie receives an injury 
liming his employment, which injury carries with it a permanent partial 
incapacity, it is on condition that bis professional capacity would decrease, 
and la* lasting in reduction of hi* salary. It is this reduction of salary 
•hat should la* the basis of figurine the income to which the employee 
will have a right, income which will amount to one-half the reduction in 
salary which he still'ered through the accident. This essential condition 
rei|aired by law will not apply when, after the accident, the plaintill' 
voluntarily renewed his employment with the same salary as he received 
liefore the accident. In such circumstances, lie will find that #. 2 of the 
above Act is, by voluntary act of the plaintill. rendered inapplicable, 
and that* in the present state of the legislation, lie has no right to any 
income.

Cater v. Grand Trunk Ry. Vo.. 18 Rev. de dur. 27.

Workmen’» Com pen nation Act—Review of arbitrator's findino.
An arbitrator under the Workmen's Compensation Act, 11MI2, s. 2, subs. 

(.11 having jurisdiction to settle any question as to whether the em­
ployment is one to which the Act applies:—Held. Irving. J.A.. dissenting, 
that the only way to review the arbitrator's finding thereon is by a 
vase submitted under s. 4 of tbe second schedule. Ver Morrison. .1., 
on the motion to set aside the award of the arbitrator:—The work of 
clearing land from the natural growth thereon is not a work of con­
struction, alteration or repair meant by the Act to la» termed an engineer 
ihg work.

Ihtsanta v. Van. Vac. Ry. Co.. 1(1 B.C.R. 304, 18 W.L.R. 353.

Workmen’s compensation—Death of brakesman—Right of mother.
A brakesman who, though forbidden by a superior official, jumps on 

a train and is killed, is not the victim of an accident hap|»cning in the 
course of his employment. Moreover, his fault is inexcusable and makes
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the accident one intentiona1lx produced liy himself. The mother of a work 
man killed by an neeident in course of hi* employment, who has remarrieil 
and lives with her husband eannot viaim that the victim had lieen In­
sole support, and, therefore, is not entitled to the recourse given by tin 
Act respecting Accident* to Workmen to the ascendant* in siieh can

•letté v. Grand Trunk Ky. t o.. 4» Que. S.C. 2»»4 (Sup. CM.

Death wiiîi.e iiaxiilixii dyxamitk—Woiikmi:x"n compensation—Common

EMPLOYMENT.
The death of the deceased was caused by carelessness and ignorance in 

the handling of dynamite by the deceased and a fellow workman named 
Anderson employed by the roadmaster of the defendants to look after 
the work. Anderson and White were not competent persons to be so 
employed, and the road master was aware that they were not: — Held 
( 1 ), the plaint ills could not recover under Lord Camplsdl's Act, I» 
cause the road master was a fellow workman with the deceased. (2 i 
The plaint ills were entitled to recover damages under the Workmen - 
t oinpensation for Injuries Act. It.S.M. 11102, c. 178. because, by the jurx'» 
lindings. the death was caused by reason of the negligence of a person in 
the service of the employer who had superintendence entrusted to him 
whilst in the exercise of sin'll superintendence: I‘a ra graph (hi of ». :t. 
| Dominion Natural tins. t o. v. Collins, [1000] A.V. 440. 70 h.d.l'.t Hi 
followed as to the duty of those who cause others to handle specially 
dangerous things. |

White v. Can. Northern Ky., 20 Man. L.H. f»7.

1.N.IVKY TO IIKAKKM AN—STRUCK BY MWITCIISTAXU—KIXIII NO OF JCKX
J a* itch v. I‘ere Marquette Ky. Co., 2 O.W.N. 017, IS O.W.K. 43.1.

Kmployer*' I.iaiiiiity Act—Common employment—Xeui.ioexce in omt 
ATI Mi RAILWAY IN MINE — COXTKIIH'TOBY NKOI.IUENCE — STATlIOItX 
OHI.IU ATKIN.

Hell v. Inverness Coal & Hy. Co.. 4 K.I..K. 144. 40Ô (N.S.).

Nkoliuenck—Am mvi.ation of know—Workmen’s Compknnation Ac t 
Notice of ixjvry.

The knowledge of the defendants of the injury and the eu use of it. m 
the time it oeeurs, is (in ease of death) a reasonable excuse for the want 
of the notice of injury required by s. 0 of the Workmen's Compensation 
for Injuries Art, K.N.O. 1S1»7. c. 1 lit», where there is no evidence that tin \ 
were in any way prejudiced in their defence hy the want of it. Where 
the deceased received the injuries from which lie died by I icing rim oxn 
hy u train of cars, a statement made l»x him immediately after he w.i» 
run oxer, in answer to a question as to how it happened, "1 slipped and 
it hit me.” xxa* held admissible in evidence. (Thompson v. Trex union 
( HiV.1i. Skin. 4112: Aveson x. Kinnaird ( 1H06), tl Kust 188, 193, and 
Hex v. Foster (1834), tl C. & I*. .120. folloxved.| Upon that evidence, and 
evidence of the slippery condition, hy reason of snoxv and ice, of the 
place xxhere the deceased slip|ied. a question should have lieen submitted 
to the jury whether lie slipped by reason of such condition and whether 
such condition xxas due to the negligence of the defendants.

Armstrong et al. v. Canada Atlantic Hy. Co., 1 Can. Ky. Cas. 414, 2 
O.L.R. 211».

[Reversed in 2 Can. Ky. Cas. .1.1!», 4 U.L.K. 500.J
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Womkmkxh Cumpennation Act—Notice or inji ry—Hkahonahie kxvvrk 
HIK WANT OK.

While tin* notice of injury required by ». !» of the Workmen's Coin* 
pen fat ion for Injuries Act. Il.8.t ». 1K!»7. e. I AO, is for the vin|iloyer'» 
protection against stale or imaginary claims, and to entitle him, while the 
tacts are mi-til, to make enquiry, the injured workman is the primary 
object of the legislative consideration ; and tinder such section ami ss. 13, 
14. notice may Ik* dispensed with where there is reasonable excuse for the 
want of it, the employer not being prejudiced. What constitutes reason 
able excuse must de|u*nd upon the circumstances of each particular ca«c, 
and such may Is* inferred where there is the notoriety of the accident, 
the knowledge of the employers of the injury which resulted in death, 
and its cause, and of a claim having lieen made on them by the deceased's 
representative. Judgment of the Divisional Court, 1 Can. Ry. Cas. 444, 
reversed.

Armstrong v. Canada Atlantic lty. Co., 2 Can. lty. Cas. 339, 4 O.L.It. 
.•tin.

Considered in ls*ver v. McArthur, !» B.C.R. 418: distinguished in Bell 
Itrns. v. Hudson's Bay Ins. Co., 2 S.L.R. 3A1 ; followed in O’Connor \. 
Hamilton, 8 O.L.It. 391, 3 O.W.R. 918; Smith v. McIntosh, 13 O.L.It. 118; 
referred to in (liovinaz/.o v. Can. Pae. lty. Co., 19 O.L.R. 323; Iveson 
v. Winnepcg, 1A Man. Ii.R. 3A4; O’Connor v. Hamilton, 10 O.L.R. 32'*. 
ti O.W.R. 227: PloutTe v. Can. Iron Furnace Co., 10 O.L.R. 37 ]

Workman's <<imi*fx ration—Kmi'I-oyh: mkmiikk or inhubaxcf. rovikty—

An action foi damages under Workmen's Compensation Act against a 
railway company cannot be maintained where it appears that the servant 
i< a memlier of the Insurance Soeiety of the company and actually re 
ceived lienelits from it. the rules of the society providing that no member 
shall have any claim against the railway company for compensation on 
account of injury or death from a evident.

Harris v. Grand Trunk Ry. Co., 3 Can. lty. Cas. 172, 3 O.W.R. 211.

Workmen's Comi*kxration for Ixjikirh A* r—Si i*kbixtemu:x» Dk
FECT8 IN XVOKKR, IM.ANT, F.Tt’.

While one railway employee II. was engaged with another railway em 
ploxee I). in loosening a hand brake on a Hat ear, the brake living suddenly 
released by I)., II. was thrown front the ear by the revolving handle of 
the brake and received injuries from which lie died. 1). had general super 
intendence over II., but bad given no orders to II. as to this particular 
job. and had voluntarily come to the assistance of II. when II. was alone 
unable to loosen the brake in question: — Held, that I). was not acting in 
the vourse of his superintendence nor was H. acting in conformity to 
any order of 1). The use upon a Hat car of a “T” brake, that is, a brake 
having for a handle a straight iron crossbar at the top of the brakemast 
instead of a wheel brake, that is. a brake having for a handle a wheel, 
is not a defect in the condition or arrangements of the ways, works, 
machinery or plant of a railway company. In an action for damages for 
injuries the presiding Judge virtually directed the jury to Hnd for the 
defendants. Despite his direction the jury answered all the questions 
submitted to them in favor of the plaintiff. The trial Judge, having set 
aside the findings of the jury as perverse and dismissed the action, his 
judgment, was allirmed by a Divisional Court.

Hudson v. Toronto, Hamilton & BulTalo Ry. Co., 3 Can. Ry. Cas. 289.
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Xw.I.IUBXce or kkii.ow nfkvaxt—Dkkkct ix Maciiinkmy —Dkfk 11 1
SYNTKM OF 1X8PFCTIOX—WoKKMKX'h COMPKXHATIOX ACT.

In un action lirouglit against a railxvuy voiii|iany to recover daina^i » 
localise of the death uf a tiremaii who waa scalded by sfcam which escaped 
in consequence of the giving way of a water pipe in an engine, ctidviici 
waa given on liehalf of the phiintitr that the type of engine in question 
xxas of dangerous construction and especially lialdv to accidents of tli. 
kind, hut it waa sliexvn on cross-examination of the plaint ill's witm-*»e> 
that the use of engines of this ty|H* xvaa xvell established ami that tlivx hail 
many points in their favour: — Held, that the principle adopted in action* 
of negligence against professional men should Ik* applied, namely, tlnu 
negligence cannot la* found xvltere the opinion evidence is in eon Hi i 
anil reputable skilled men have approved of the method called in i|iiestion 
At commun laxv a master is IhuiiuI to provide proj»cr appliances for the 
carrying on of his work, and to take reasonable care that appliances which 
if out of order xvill cause danger to his servants are in such a condition 
that the servant may list* them without incurring unnecessary dangei 
These duties he may discharge either personally or by employing a 
competent person in his stead, and the purpose of subs. 1 of s. .'I of ih-' 
Workmen's Compensation for Injuries Act. It.S.O. 1H1I7, c. 1IMI, as modilicil 
by s. «I. subs. 1. is to take from the master his common laxv immiiiiitv 
for the neglect of such a person. Where therefore an accident occurred 
as the result of the giving way of a xvater pipe in an engine xxInch had 
not long liefore hcmi in the defendants' repair shop for the purpo*c oi 
having the xvater pipes repaired, it was held that the inference might to 
drawn that there had been negligence on the part of the workman m 
trusted witli the duty of making the repairs and either absence of in 
sped ion or negligent inspection, and that if an inference of either kind 
were draxvn the defendants xvould Is- liable. A nonsuit granted i-\ 
Meredith, d., xvas therefore set aside and a nexv trial ordered.

Schxvooh v. Michigan Central It)'. Co., 4 Can. Ilx. Cas. 242. it O.LIl.
Htt.

[Allirmcd in 10 O.L.II. 047, "» Can. Ily. Cas. Ô8.|

llKKKrr IX MACIIIXKRY—DK.FWTIVK SYMTEM OK INSI*KVT!ON—WollKXIKX’s
VOSIKKXMATIOX.

tin the trial of this action—which xvas against a railway company to 
recover damages for the death of the demised through scalding bx the 
esca|K* of steam occasioned by the giving axxay of a water tills* in a 
locomotive engine on xvliieh he xvas working—the jury, in ansxxi-r to 
questions submitted to them, xvliieh. witli the answer» to them, are set 
out in the re|Nirt. found that the death xvas eaused by a defect in the 
condition of the locomotive, "through the defendants not supplying proper 
inspect ion.*' the defect itself not ls*ing specified, hut from a discussion 
xvliieh the trial Judge had with the jury xvlien they brought in their 
answers, and from the answers to further questions submitted to them, 
such defect it appeared consisted in the fact that the end of the tills* 
in question had mil Is-en siillb iently "helled" hy one J.. who haul put thv 
tube in the boiler: — Held, that there xvas no evidence to support liability 
at common laxv. but that the evidence and findings of the jury sulli. 
riently established xvliat the defect xvas. and that d. xvas a per*nii en 
trusted with the work, so that there xvas liability under the Workmen's 
Compensation Act, in respect of which the deceased'» widoxx and ml
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ministratrix could maintain the action, and was entitled to recover the 
.lamage» a»w»»ed by the jury under the a lane Act.

Svhwoob v. Michigan Central Ry. Co., 0 Can. Ry. Ca». 287, 13 O.L.R. 
348.

| Referred to in Hanley v. Michigan Central Ry. Co., 13 O.L.R. 560, 
6 l an. Ry. Caa. 240.]

Workmen’* Compensation Act—Licenses—Statutory iivty—Defective 
system.

S. 9 of the Workmen'* Compensation for Injurie» Act, which require* 
notice of the injury to lie given, provide* that the notice inu*t lie given 
within twelve wwks after the occurrence of the accident causing the 
injury and that in the caae of death the want of notice shall not 
Imr the action which the Act give*, if the Judge i* of opinion that 
there was "reasonable excuse” for the want, of notice :—Held, that 
ignorance of the law i* not a “reasonable excuse ; ” and in this 
ease the plaintiff, the brother of the deceased person who was in­
jured. might have given the notice In-fore he was appointed administrator, 
and hi* solicitor'» mistaken idea to the contrary did not excuse the want 
uf the notice: and the action therefore failed. Judgment of a Divisional 
Court reversed. The deceased was employed by the defendants as a 
workman on the track* in a railway yard, and, when crossing the track* 
with other workmen on his way home from work, was struck by an en­
gine and killed. The negligence alleged was that the engineer in charge 
of another engine in the yard let off a large quantity of steam, which 
prevented the deceased from seeing or hearing the engine which struck 
him. The jury found that the defendants were guilty of negligence by 
Mowing off steam or hot water at such a critical moment with such a 
large number of employees between the tracks; that the deceased came 
to his death by reason of the negligence of a person in charge of an en­
gine of the defendants, such negligence consisting in blowing off steam or 
hot water, and that u proper lookout was not kept in a proper place 
on both engines when backing: and that there was no contributory 
negligence. On these findings the trial Judge entered for the
plaintiff:—Held, by the Divisional t ourt, that the position of the de- 
• eased, in view of clause 5 of *. 3 of the Workmen's Compensation for
Injuries Act. was, in the .................. any finding to the contrary, that
of a mere licensee; that ....... mid not claim the lienelit of s. 276 of the
I'uilwuy Act, 11MHI, because the engine was not passing over or along a 
highway at rail level; but that the deceased might have had cause to 
complain of a defective system, within the meaning of clause I of a. 
•'! from the fact* developed in the evidence, although not specifically 
mentioned in the pleadings; and a new trial was ordered, with leave to 
amend. The Court of Appeal, reversing the judgment upon the other 
ground, did not as a Court express an opinion upon these |mint*. lint, 
semble, per Osler, J.A.. referring to Willett* v. Watt A Co.. | IS9-21 2 
•j.H. 92. that the discretion of the Court below in allowing the plaintiff 
1o make a new case, after the time had elapsed within which a new ac­
tion could l»c brought, should not, on that ground. In* interfered with. 
Semble, per Harrow, J.A., that the true position of the deceased at the 
time of the accident was not that of a mere licensee but of a |ier*on 
upon the defendants' premises by their invitation, and one to whom 
the defendants owed a duty to take reasonable care that he should not 
lie injured. And semble, per Meredith, J.A., that there was no proof of 
any negligence on the part of the defendants; ami the granting of a 

Can. Ry. L. Dig.—16
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new trial in order to enable the plaintiff to set up an entirely new ease 
was contrary to proper practice.

Uiovinazzo v. Van. Pae. Ry. Vo., 9 Can. Ry. Vas. 428, 19 O.L.R. 820.
jX.M HY TO SERVANT—F Al.l OF COAL FROM LOCOMOTIVE I K MU l(—Work

mkn’h cow vex nation—Ref ipsa mkhtitr—Remark.
The plaintiff was in the employment of tlie defendants, and. while .it 

work upon a railway track, was struck by a lump of coal which fel! 
from the tender of i. passing locomotive, and injured. It appeared imi i 
the evidence, in an action for damages for the injury sustained, that 
the coal was unnecessarily piled in the tender above the aides in >n< li 
quantity and manner that the rapid motion of the train shook down 
the lump, which, falling upon the corner, Hew off with dangerous foiv« 
and struck the plaintiff:—Held, that the unexplained fall of the coal 
in the circumstances stated, was in itself evidence from which an in 
ference might well be drawn that those in charge or control of the loco, 
motive (Workmen's Compensation for Injuries Act, R.S.O. 1897, c. ltin 
s. 3. subs. "i| were negligent in their mode of using it by piling or per 
mitting coal to he piled upon the tender so high and without protection 
that chunks of it could lie hurled by the necessary motion of the train 
with such force as to break a man’s leg 15 or 20 feet away: and a 
verdict for the plaintiff for $1,800 under the Workmen's Compensation 
for Injuries Act, was upheld. Doctrine of res ipsa loquitur explained 
and applied. The defendants set up as a bar to the action a release 
signed by the plaintiff, after action, in consideration of $300 paid to 
him by the defendants. The plaintiff was without independent advice, 
and stated that he believed from what was said that what be was re­
leasing, and all he intended to release, was a claim to wages during hi« 
compulsory idleness, all parties, including the doctor, being under the 
impression that at the end of the period for which he was being paid he 
would lie well and back at work :—Held. that, as the plaintiff's statement 
was believed by the trial Judge, a finding against the validity of the 
release should not be disturbed. Judgment of t lute, J., a Aimed.

O’Brien v. Michigan Central Ry. Co., 9 Can. Ry. Cas. 442, 19 O.T..1I. 
34ft.

[Applied in Lawrence v. Kelly, 19 Man. L.R. 372: referred to in Rostrum 
v. Can. Northern Ry. Co., 10 Can. Ry. Cas. 108.]

Collision—Defective system. Workmen’s Compensation Act.
The Railway Act prescribes that rules and regulations for travelling on 

and the use or working of a railway must he approved by the Governor 
General-in-Vouneil and that, until so approved, such rules and regula­
tions shall have no force or effect, when approved they are binding on all 
persons. Rule 2 of the rules of the Grand Trunk Ry. Co. provides that 
"In addition to these rules, the time-tables will contain special instniv 
tions, as the same may be found necessary. Special instructions, not 
in conflict with these rules, which may Ik* given by proper authority, 
whether upon the time-tables or otherwise, shall be fully observed while 
in force.” Trains running out of Brantford, are under control of the train 
despa teller at lamdon. The railway time-table for many years contained 
the following footnote:—"Tilsonhurg Branch.—Yard engines at Brant­
ford arc allowed to push freight trains up the Mount Vernon grade and 
return to Brantford B. & T. station without special orders from tin- 
train despatches Yard foreman in charge of yard engine will be held 
responsible for protecting the return of the yard engine, and for knowing 
such engine has returned before allowing a train or engine to follow.—
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\. .Î. Nixon, Assistant Superintendent.'’ This regulation or instruction 
liml not 1 ln‘ii liven submitted for the approval of the (iovernor-(ivneral- 
iuCouncil. By Rule 224 “all messages or orders respecting the move­
ment of trains . . . must he in writing": — Meld. Davies and Duff. 
.1.1.. dissentinu. that assuming the footnote on the time-table to lie a 
-pccial instruction" under Rule 2. it i< inconsistent with the train-des­

patching system in force at Brantford and if. as the evidence indicates, 
it purports to authorize the sending out of engines under verbal orders 
to push freight trains up the grade it is also inconsistent with Rule 224. 
fciicli instruction has, therefore, no legal operation: Held, per Girouard 
and Anglin. JJ.. that it was not a “special instruction" but a regulation, 
and not having been sanctioned by order-in-council operation under it 
was illegal. By the Railway Act a "train" includes any engine or lo­
comotive. Rule 108 provides that it “includes an engine in service with 
or without cars equipped with signals":--Held, per Girouard, Idington 
ami Anglin, JJ., Duff, J., contra, that an engine returning to the yard 
after pushing a train up the grade, is a "train" subject to the provisions 
of Rule 224. and to the rules of the train despatching system. The ac­
cident in this case occurred through the yard foreman failing to protect 
the engine on its return to the yard:—Held, Davies and Duff, .JJ., dis 
seating, that the company operated the yard engines under an illegal 
system and were liable to common-law damages and that subs. 2 of s. 
427 of the Railway Act, 1!MMI, applied:—Held, per Duff. that since, 
as regards the danger of collision with trains stopping at Brantford for 
orders, the system of operating the yard engines through the telegraphic 
despatellers would clearly have afforded greater protection than that in 
use. and since there was admittedly no impediment in the way of adopt­
ing the former system, there was evidence for the jury of want of care 
in not adopting the safer system : and the fact that the existing system 
had been in operation for 2Ô years was evidence from which the jury 
might infer that the general governing body of the company was aware 
of it. And further, following Smith v. Baker. | 1801] AX’. .120. and 
Ainslie Mining & Ry. Co. v. McDougall. 42 Can. S.C.R. 420. that, in these 
circumstances, the company was responsible for the «lefeets in the system.

Kralick v. Grand Trunk Ry. Co., 10 Can. Ry. Cas. .173, 43 Can. S.C.R. 
404.

Workmen's Comprnratiox Act—Nkoi.wknvk of kei.loxv servant—Vkii•
SON IN POSITION OF SVPKRINTI NHKNl K—Vol.l X « ARY ASSVMPTION OF

The plaint iff and T. were both employed by tin* defendants. The plaintiff 
was assisting T. in repairing a ear standing on a track in the 
defendants' yard, when the yard engine propelled other cars against, 
the <-ar under repair, and injured the plaintiff, who brought this 
action to recover damages for his injuries, under the Workmen’s 
Compensation for Injuries Act. alleging negligence on the part of 
T.. a person in a position of sU|Hiriiitendence. to whose orders the 
plaintiff was hound to conform and did conform, in not placing a flag or 
flags in a position to give warning that work was going on upon the track. 
At the trial, the jury, in answer to questions, foundr < 1 ) That the 
plaintiff's injuries were caused by negligence of the defendants; (21 that 
the negligence was the neglect of T. in not placing the Hag for protection 
*3i that the injuries were caused by the negligence of a person in a posi­
tion of superintendence over the plaintiff and to whose orders he wis 
bound to conform : (41 that T. was that ]>erson, and his negligence con­
sisted in not placing the Hag; (*») that the plaintiff's injuries were not
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caused by his own want of care: “it was no part of his duty to place these 
Hags;" and they assessed the «lamages at $1,980:—Meld (Meredith, ,J. X., 
dissenting), that, notwithstanding that the jury had not found that T. wa- 
exeroising superintendence at the time of the injury, and had not fouin! 
that the plaintiff did conform to T.'s orders, yet. having regard to the c\i 
dence ami the Judge's charge, the findings were sufficient, under tin 
Workmen's Compensation for Injuries Act, to support a judgment foi 
the plaintiff. [Marley v. Oslairn (1804), 10 Times L.R. 388. specially 
referred to.] After counsel had addressed the jury, and when the Judge 
was alunit to Is'giii his charge, a discussion arose about the frame of two 
of tnc questions proposed to he to the jury, in the course ot
which the defendants' counsel suggested another question, “Did the plain 
tiff voluntarily perform the acts which caused his accident, knowing of 
the dangers which he ran?" This defence was not set up in the 
nor previously at the trial; and no application was made for leave to 
amend or to reopen the case or postpone the trial. The Judge declined t< 
submit the question, saying that he did not think it fair to introduce it 
at that stage:—Held, Meredith, J.A.. dissenting, a proper exercise of dis 
erction. Judgment of Falconhridge, C.J.K.R., affirmed.

Rrulott v. Grand Trunk Pacific Ry. Co., 13 Can. Ry. Cas. 76, 24 O.LiJ.
154.

I Affirmed in 13 Can. Ity. ( as. 95. 46 Can. S.C.It. 620.]

Workmen's Compensation eou Injuries Act—Nkoi.ioknck or fei.iow 
SERVANT Voi.ENB.

Held hv the Supreme Court, of Canada, affirming 13 Can. lîy. Cas. 7'* 
24 O.L.R. 154, that the jury having found that the defendants were lteyli 
gent and the plaintiff' free from contributory negligence necessarily pro 
eluded a finding that the plaintiff was volens:—Held, Idiugtoii. J.. that - 
306 of the Railway Act, 1906, was not applicable to the facts of this case 
and volens should have been specially pleaded. Davies, J.. dissenting, 
thought there should Is» a new trial.

<«rand Trunk Pacifie Ry. Co. v. Rrulott. 13 Can. Ry. Cas. 95, 46 Can. 
S.C.R. 629.

Workmen's compensation—Volens—Contributory xioi.icexce.
Where one employed by another as a car repairer was ordered by allot her 

employee to assist, liiin in repairing a car standing upon a track in tin 
yard when other ears were propelled against it and injured him. the mu­
ter. in the absence of a plea of volens or evidence that the negligence of 
the servant contributed to the injury, is liable in an action under tlm 
Workmen's Compensation Act (Out.) for the injuries thus sustained

Grand Trunk Ry. Co. v. Rrulott. 46 Can. S.C.R. 629. 13 Can. Ry. (as 
95, affirming Rrulott v. G.T.R. Co., 24 O.L.R. 154, 13 Can. Ry. Cas. 76.

Injury to employee—Neoi.ioexce or fellow employee—Supeiuntenh- 
excf—Liability of employer at common law—Workmen’s compen­
sation.

The plaintiff's claim was for injuries sustained by the explosion of some 
dynamite while he was thawing it for Use in blasting out hard pan in a 
gravel pit under the superintendence of one Campbell, a roadma-tcr in 
defendant's employ. In answer to questions, the jury at the trial fourni 
that the plaintiff was ignorant of the material he was using, that Campbell 
had not given him proper instructions, that the injury had been caused 
by the negligence of the defendant, company, that such negligence con­
sisted in not employing a competent person to superintend the work and

7300
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in not furnishing proper appliances ami storage for explosives, and that 
tlu* defendant eoinpany had not used reasonable and proper care and 
«•antion in the selection of the person to superintend the work :—Held, 
Howell. dissenting, that the evidenee at most shewed that, on the
occasion in question, Cainpladl might have been negligent in his super 
intendence of the work, that there was no proof of his incompetence 
otherwise or that the defendant had been negligent in appointing him, m 
in furnishing proper appliances, the onus of proving which was on the 
plaintiff, and. therefore, the plaint ill" could not recover at common law, 
hut was entitled under the Workmen’s Compensation for Injuries Act, 
R.S.M. 1902, c. 178, s. 3. to the amount alternatively fixed by the jury 
under s. 6 of that Act. [Smith v. Howard ( 1870I, 22 L.T.X.S. 130; Young

Hull man, [1007] 2 K.B. 630; and Cribb v. Kynovh, [1007] 2 K.B. 548, 
followed.] Per Ilowell, There was evidence to submit to the jury
on all the questions answered by them ami the verdict for damages at com­
mon law should not Ik; disturbed : - Held, also, by all the Judges that the 
damages had not been “sustained by reason of the construction or opera­
tion of the railway,” and, therefore, the plaintiff was not barred by < 
300 of the Railway Act, 1900, from bringing his action after the lapse of 
one year.

Anderson v. Can. Northern Ry. Co., 13 Can. Rv. Ca<. 321, 21 Man. L.R.
121.

[Reversed as to common-law liability, otherwise affirmed in 45 Can. 
s.C.R. 355, 13 Can. Ry. Cas. 339.]

Dangerous work—Dangerous materials—Risk of employment— 
Warnings and instructions—Km plover’s liability.

Where instructions and warning are necessary to enable employees, in 
• ircumstanees involving danger, to appreciate and protect themselves 
against the perils incident to the work in which they are engaged, it is 
the duty of the employer to take reasonable rare to see that such instruc­
tions and warnings are given. The employer may delegate that duty to 
compétent persons, but, where compensation is sought for injuries sus­
tained by an employee owing to neglect to give such instructions and 
warning, the onus rests upon the employer to shew that the duty was 
delegated to a person qualified to discharge it or that other adequate 
provision was made to ensure protection against unnecessary risk to the 
employees. The failure of the employer to take reasonable care in the 
appointment of a properly qualified superintendent, to whom the duty 
of selecting persons to be employed is entrusted, amounts to negligence in* 
volving liability for damages sustained in consequence of the acts of in­
competent servants. [Young v. Hoffman Manufacturing Co. (1907), 2 
K.ll. 048, applied : judgment appealed from (21 Man. I,.R. 121, 13 Can. 
Ry. Cas. 321), affirmed.] In this case, as the risk incident to the em­
ployment of an incompetent foreman was not one of those which are as­
sumed by an employee, the plaintiff was entitled to recover damages at 
common law. Judgment appealed from (21 Man. I..K. 121, 13 Can. Ry. 
('as. 321) reversed. The limitation of one year, in respect of actions to 
recover compensation for injuries sustained “by reason of the construc­
tion or operation” of railways, provided by s. 31 Hi of the Railway Act, 1900, 
relates only to injuries sustained in the actual construction or operation 
of a railway ; it does not apply to cases where injuries have been sustained 
by employees engaged in works undertaken by a railway company for pro­
curing or preparing materials which may lie necessary for the construction 
of their railway. [Cun. Northern Ry. Co. v. Robinson ([1911] A.C. 739),
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applied] ; judgment appealed from. 21 Man. L.IÎ. 121, 1.1 fan. Rv. Cas. .121 
allirtned.

fan. Nortlimi IJv. Co. v. Anderson. 1.1 fan. l’y. Cas. .119, 4.1 fan. S.f.i;
1.1.1.

KxtilNEER RVNX1X9 A KNOW P1.OV01I l’ROVEKIUXti IX AIISEXCF. OP CROHKIM) 
OR STATION SlOXAl.S—WORKMEN'S COMl»K.\NATION Ad1.

A case for compensation under tin* Workmen's Compensation Act, R.SJ K 
1897, c. 100, hut not a ease at common law, is shewn where an engineer in 
charge of a locomotive propelling a snow plough ran it for some time 
without ascertaining why crossing or station signals were not being given 
bv the signalman on the plough, and a collision with another train re 
suited, in which the fireman of such locomotive was killed.

Junes v. fan. I*ae. Uy. Co., 14 fan. Ily. fas. 711. â D.L.H. 1.12.
I Reversed in Hi fan. Ily. fas. 20.1. 1.1 D.LIl. 900.]

WORKMEN'S COM PENHATIOX Ix.iiky to FORK man OF RAILWAY Y Aim -
Kfi.i.ow servant.

Solis. .1 of s. .1 of the Workmen’s Compensation for Injuries Act, li.S.li. 
1897, c. 100, should receive a liberal construction in the interests of tin 
workman. An employe! may be responsible for the negligence of an 
employee resulting in injury to another employee, although the one 
injured is in authority over the other. The plaint ill* was fore 
man of a railway yard of the defendants, and M. was his assist 
ant and subject to his or "is. In carrying out the plaintiff’s or 
dels. M. gave a wrong direction to the driver of the yard engine, by 
reason of which the plaintiff was struck by the engine and injured. Tin 
engine driver testified that lie took Ids instructions from M.:—Held. Ix-n 
nox. .1.. dissenting, that there was reasonable evidence that M. was. on 
the occasion in question, a person in charge or control of the engine, with 
in the meaning of subs. .1: and. upon the findings of the jury, in an action 
to recover damages for the plaintiffs injury, tlie defendants were respon 
sible for the negligence of M. Judgment of Mulock. C.J.Kx.l)., affirmed.

Martin v. Cl rand Trunk Ily. Co., 27 O.L.I1. 1 <1.1, lf> fan. Ily. Cas. 1.

Workmen's compensation—Xkgi.iuknck of ff.i.i.ow servant.
A master is liable, under subs, û of s. .1 of the Workmen's Compensa 

tion for Injurii‘8 Act. ll.S.o. 1897. c. 190. making the employer liable 
where the injury is caused “by reason of the negligence of any person 
in the service of the employer who has the charge or control of any 
points, signal, locomotive, engine, machine or train upon any railway, 
tramway or street railway.” where a yard foreman is injured by being 
struck by an engine engaged in shunting operations and under the con­
trol of his assistant by reason of the negligence of the assistant in failing 
to carry out an order of the foreman.

Martin v. Grand Trunk Ily. t o.. 8 D.I..I1. .199. 27 O.L.R. 16.1, 1.1 fan. 
Uy. fas. 1.

Workmen’s Compensation Act—Strict or muerai, constri ction.
Subs. 6 of s. .1 of the WorKinen’s Compensation for Injuries Act. ll.S.o. 

1897, c. 169. making the employer liable where the injury is caused “by 
reason of the negligence of any person in the service of the employer » h" 
lias the charge or control of any points, signal, locomotive, engine, ma­
chine or train upon any railway, tramway or street railway.” should 
receive a liberal construction in the interests of the workman. [Gibbs v.
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Créât Western Ry. Co., 12 Q.B.D. 108; McCord v. Cammell flS'.Ut] A.C. 57. 
referred to.]

Martin v. Grand Trunk Ry. Co., 8 D.L.R. 500, 27 O.L.R. 105. 15 Can. 
Ry. Cas. 1.

Injury to iirakeman—Negligence of engineer—Workmen’s compensa­
tion.

Where a brakcman engaged in coupling ears at night is injured by reason 
of the negligence of the engineer in charge of the locomotive in failing to 
wait for a new signal to start, it having l>een prearranged between tin 
two that tin- brakcman was to give such signal by lantern, the master 
i> liable under subs. 5 of s. 3 of the Workmen’s Compensation for In- 
juries Act. making an employer responsible “by reason of negligence of 
any person in the service of the employer who has the charge or control of 
any jaunts, signal, locomotive, engine, machine or train upon a railway, 
tramway or street railway.” [Martin v. Grand Trunk Ry. Co., 4 O.W.N. 
51. ajiplied.]

Allan v. Grand Trunk Ry. Co., 8 D.L.R. (W7. 15 Can. Ry. Cas. 14.
| Ajiplied in Simmerson v. Grand Trunk lly. Co., 11 D.L.R. 104.]

Work men’h Com pens ation Act—Procedure—Akhitratok.
After an award of an arbitrator apjiointed under the Workmen’s Com- 

jm-ii-ation Act, R.S.R.C. 1011, c. 244, has lieen reduced to writing and 
published, he cannot submit questions under s. 4 of the Act, to a Judge 
of the Supreme Court.

Lewis v. Grand Trunk l‘avilie Ry. Co., 15 Can. Ry. Cas. 173, 13 D.L.R. 
152.

Workmen’s com pen ration.
Vnder the touchée Workmen’s Condensation Act the annual payment 

to he made for permanent disability is one-half of the average yearly 
wage of which the injured jnirty is dejirived by reason of such incapacitv.
|Grand Trunk Ry. Co. v. Mclionnell, 5 D.L.R. 05. IS Rev. de .1 nr. 300. 
iollowed.]

McDonnell v. Can. Vac. Ry. Co., 7 D.L.R. 13S. 22 Que. K.IL 207.

W orkmen’s com pen-ration.
A workman who is entitled to a jicrnialient disability claim under the 

(Quebec Workmen’s Condensation Act has the o jit ion of uccejiting the an­
nual income specilied in the (Quebec Workmen’s Compensation Act or of de 
inanding that the capitalization thereof (not exeeeiling $2,000) In- handed 
over to an insurance company in order to purchase an annuity therewith, 
but no similar ojition is available to the employer to confess judgment 
for $2,000 or for the annuity which that sum would juireluise. as in satis­
faction of his liability. [Grand Trunk Ry. Co. v. McDonnell, 5 D.L.R. 
65, followed.]

McDonnell v. Can. Pae. Ry. Co., 7 D.L.R. 138, 22 Que. K. B. 207.

For what acts of contractor employer is liable.
Vnder the Workmen’s Compensation for Injuries Act, R.S.O. 1807, e. 

Hill, s. 4. both the immediate employer and owner of the j)remises on 
which one is working as an independent contractor are jointly responsi­
ble for injuries to a servant of the latter, where it apjiears that, although 
the work was 1 icing done originally by the indejieudent contractor alone, 
it later develojied that it was impossible to carry out the original agree­
ment and an arrangement was entered into whereby the work was done
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under their joint supervision, and the accident occurred through the m - 
ligence of both the independent contractor and the owner.

Dallontania v. McCormick and Can. Pac. Ry. Co., 8 D.L.R. 757. 4 
O.W.N. 547.

(Affirmed in 20 O.L.R. .110. 1(1 Can. Ry. Cas. 173. 14 D.L.R. (113: |)i- 
tinguished in Homanink v. Grand Trunk Pacific Rv. Co.. IS Can. Rv. ( ,i- 
170. J

Ll.XIIII.ITY OF MASTER—CoVRHK OF EMPLOYMENT—S.\K HATCH FAX’AN Work 
men’s Compensation Act.

Where a railway employee is injured xvliile removing personal belongin'-:* 
from (lie defendants’ car with the permission of the defendant company, 
the accident is one arising out of and in the course of his employment, for 
which he is entitled to compensation under the provisions of the Sa skat 
ehexvan Workmen’s Compensation Act, even though an action brought b\ 
him at common iaxv for damages had been dismissed on the ground that at 
the time of the accident lie xvas on business of his own and was a hum. 
licensee, if the accident occurred during the time he was in defendant’s 
employment, [Blox'elt v. Sawyer, 8b L.T. (>58 and Morris v. Lambeth. '22 
Times L.R. 22, followed.]

Gonyea v. Can. Northern Ry. Co., 0 D.L.R, 812, affirmed in 1(1 Can. Rv 
Cas. 33.

Death—Right of action—Workmen’s compensation.
Under the Ontario Workmen’s Compensation for Injuries enactments 

giving any person entitled in case of death “the same right of compensa 
tion as if the workman had not been a workman,” the “same right of 
compensation” means that which is conferred by the Fatal Accidents A t. 
1 Geo. V. (Ont.) c. 33.

Itrown v. Grand Trunk Ry. Co.. 15 Can. Ry. Cas. 350. 11 D.L.R. 1‘7. 
28 O.L.R. 354.

Workmen’s Compensation Act—Accident causing death—Compensa­
tion to children.

Notxvithstanding the provision in art. 7323. R.S.Q., 1000, that compeii 
sat ion is payable to children “to assist them to provide for themselves 
until they reach the full age of sixteen years,” the child of a workman 
killed in an accident, whatever his age may be, hoxvever near to that of 
sixteen years, is entitled to recover from the employer a sum equal ♦«> 
four times the average yearly wages of the deceased.

Pa I micro v. Grand Trunk Ry. Co., 15 Can. Ry. Cas. 354, 42 Que. S.C. 
435.

Person in charge—Brakeman giving signals.
A brakeman, standing on the ground and giving signals to the engineer 

of a locomotive engaged in transferring cars from one track to another, 
is a person in charge or control of the engine, xvithin the meaning of s. 3, 
subs. 5, of the Workmen’s Compensation for Injuries Act, R.S.O. 18117. 
c. 1(1». [Allan v. Grand Trunk Ry. Co., 8 D.L.R. (197; Martin v. Grand 
Trunk Ry. Co., 8 D.L.R. 590, applied.]

Nimmerson v. Grand Trunk Ry. Co., 11 D.L.R. 104.
[Affirmed in 12 D.L.R. 847.]

Master and servant—Workmen’s compensation—“Course of empioy- 

A claim for compensation against a railxvay company, under the pr.i-
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visions of the Alberta Workmen's Compensât ion Act, 1908, by reason of 
the death of an alleged employee, cannot be made unless it appears that 
the accident in question not only arose out of the employment, but also 
happened in the course thereof, as it is impossible to construe disjunc­
tively tlu* word “ami" in the second line of s. 3 of the Act. [See also 
Re Eddies and School District (No. 1) of Winnipeg, 2 D.L.R. 690.] Where 
one who has left the employ of a railway company is killed while 
tin his way to the office of the company to get his pay on the day following 
such abandonment of his employment, no compensation for his death can 
lie claimed under the Alberta Workmen’s Compensation Act, 1008, since 
the accident in question did not arise out of or happen in the course of his 
employment within the meaning of s. 3.

Lastuka v. Grand Trunk Vacille Ry. Co., 11 D.L.R. 375, 16 Can. Ry. 
Cas. 31.
Injury to servant—Coupling cars—Xkgi.iokxck.

A railway company is liable for injury to an employee who was caught 
in a narrow space between a car which he was moving and a nearby 
Imilding, while he was climbing the nearest side-ladder to reach the brake 
to stop the ear, though lie could have safely used a ladder on the other 
side of the car, where, he. being ignorant of the closeness of the building to 
the track, naturally used the particular ladder, and where the danger must 
have been obvious to the foreman who directed him to move the ear. ami 
the foreman negligently failed to warn him of the danger. [Shondra v. 
Winnipeg Klee. |{y. Vo., 21 Man. L.R. 622, affirmed.]

Winnipeg Klee. Ry. Co. v. Shondra, 11 D.L.R. 392.

Accident arising “out ok” the employment.
An accident arises “out of” the workmen’s employment where such ac­

cident is shewn to have been due to and resulted from a risk reasonably 
incident to the employment; in construing the term “out of and in the 
course of the employment” in the Workmen’s Compensation Act, Sask. 
Stat. 1919-1911, c. 9, s. 4, the words “out of” point to the origin or cause 
of the accident, and the words “in the course of” apply to the time, place 
and circumstances. [Fitzgerald v. Clarke, [1908] 2 K.I3. 796, followed.]

Kennedy v. Grand Trunk Pacific Ry. Co., 16 Can. Ry. Cas. 46, 15 D.L.R. 
172.

“Out OP AND IN THE COURSE OF EMPLOYMENT"—METHOD OF DOING WORK AS-

In a railway ease, where a brakeman switching cars on the “flying shunt” 
process, is killed while performing such duty, the accident may lie found 
to have arisen “out of and in the course of the employment,” although, 
when such accident occurred, the brakeman was on the ground (contrary 
to the rules of his employment) instead of on the engine-tender step while 
doing such work. [Harding v. Brynddu Colliery Co., [1911] 2 K.B. 747 
ut 750 and 753, followed.]

Kennedy v. Grand Trunk Pacific Ry. Co., 16 Van. Ry. Cas. 46, 15 D.L.R. 
172.

Joint i.iamlity of proprietor and independent contractor—Injury to

SERVANT OF CONTRACTOR.
A railway company’s reservation by contract of complete control over 

and the right to direct an independent contractor in respect of tunnelling 
work, renders the former jointly liable with the contractor (notwith­
standing the latter's individual liability under the Workmen’s Compensa-
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tioii Ait, R.S.O. 1807. o. 100) to a servant of the contractor for in juri.< 
sustained ns the re*ult of I wing required to work in a plaee known u\ 
Imt h defendants to he one of danger liy reason of the omission of th. 
railway company or the contractors to provide safeguards against 11,, 
falling of rock upon the workmen.

Dallontania v. McCormick. Hi Can. Ry. Cas. 173, 20 (i.L.R. 310. li 
D.L.R. 613.

Switching of carh—Negligence—Scope of employment—Km plover's
LIABILITY.

A train crew of the defendants while performing their duty in the trait' 
fer yard of another railway company were directed hy the yardmaster t* 
remove a special car of freight which was to la* transferred to the defend 
ants’ railway from amongst a number of other ears in the yard. In ordci 
to do so it was necessary to shunt several cars placed in front of the ear 
to lw transferred and the train i rev switched these cars to certain trai V 
on which there was then standing a train of the other railway conipam 
headed hy an engine under which the li reman, plaint ill', was then work in.

I hey undertook to couple the cars which they were switching to the stand 
ing train, as a matter of convenience, and. in doing so, struck the rear of 
the train with such force as to move the engine and cause injuries to I’m 
li renia n who was working under it. Specific questions were not. submitted 
to the jury, notwithstanding suggestions made hy defendants' conn-, 
after the Judge had charged them, and they returned a general verdict in 
favour of the plaint ill . An ~ from the judgment of the Court of
Appeal (Manitobai allirming the judgment at the trial in favour of the 
plaint ill’ was dismissed on the ground that in so proceeding to couple tlir 
ears they had switched on to the standing train the defendants' train 
crew were still acting within the scope of their employment in the .1 
fendants* business and, as they performed the work in a negligent mini 
ner, the defendants were liable in damages for the injuries caused to the 
plaint ill'.

(Irand Trunk Vacille liy. Co. v. Pickering, IS Can. liy. Cas. 22.*», .10 Cun. 
S.C’.lt. 303.

Engineer—Defective roadbed—Speed of train -Disobedience to mini its.

A sinkhole due to the inherent weakness of the subsoil of a roadbed, 
over which place trains were ordered by the railway company to he run 
at a slow speed, is not necessarily negligence per se and will not support the 
findings of a jury, that an accident causing the death of a loeomotiw 
engineer was caused by the defective roadbed and not having a watchman 
for same, where the real cause of the accident arose from the excessive and 
prohibited speed at which the deceased was running his train. [Lewis \. 
(irand Trunk Pacific Hy. Co., Il) D.L.R. 606, 24 Man. L.R. 807. altirined.]

Lewis v. (irand Trunk Pacific Ry. Co.. 20 Can. Ry. Cas. 31b, 52 Van. 
S.C.R. 227. 26 D.L.R. 687.

Liability for injuries—Member of wrecking crew—Rail plunging.
Where in emergency work on a railroad, a member of the wrecking 

crew, while assisting in clearing the track after an accident from an 
unknown cause, is injured by the unexpected and unusual plunge of > 
twisted rail on its release by cutting the bolts on the fishplate connecting 
the rail, no negligence is shewn against his employer and the doctrine re* 
ipsa loquitur does not apply. [Rcadhcud v. Midland, L.R. 4 tj.R. 37!h

9
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Ferguson v. C.P.R., 12 O.W.R. 041$: O’Brien v. Mivliignn Central R\. Vu..
ID O.L.IÎ. 345, 1) Van. lîy. Vus. 442. specially referred to. |

Kostroni v. Van. Northern lîy. Vo., 10 Van. lîy. Vus. 10S, 22 Man. L.R. 
250, 3 D.I..R. 302.
Injury to conductor—I’olk xi au tiiavk—Leavino car to aiuvst troi. 

I.KY.
In an action by h eomliietor of a municipal owned street railway for 

injuries sustained by colliding with a metal standard close to the truck 
while adjusting the trolley pole, the fact of the close proximity of the 
standard otherwise properly constructed, or that because of the overcrowd 
ing of the vestibule lie is compelled to leave it when adjusting the trolley 
pole, or the violation of rules of operation which are not pleaded, doe* 
not support a jury's Hading of negligence against the defendant.

Schell v. I'egina. 24 Ü.L.R. 755.
NKlil.KIKNCK—HkKACI! OF H I ATI TORY DUTY—FAILURE TO I'lloVK — CoNTRIIIU- 

TORY NKCI.IOKNCK BY DECEASED EMPLOYEE.

A railway company is not necessarily liable for personal injuries re­
ceived by trainmen liecuusc of a derailment at a depression or ‘"sink hole" 
on a new piece of road due to an inherent weakness in the ground under­
neath the roadbed and not to negligent construction of the mad: and it 
is properly absolved from liability for the death of the engineer of a 
heavy freight train if the derailment was caused by his running the engine 
at a rate of speed much in excess of that to which his orders limited him. 
and if the railway company, in addition to restricting the speed limit, took 
all reasonable precautions to ballast with gravel from time to time, the 
depressions varying from two to four inches occurring at the spot.

Lewis v. Grand Trunk Vacille Ry. Co., lit D.L.R. 60H.
NKUI.IOKNCB CAUH1NU DEATH—LIMITATION TO INJURIES WITHIN PROVINCE.

The Kmployers’ Liability Act, R.S.M. 11113, e. Ill was intended to lie coii- 
lim I in its operation to injuries occurring in the Province of Manitoba, 
and is not available in an action against a railway company for negli­
gence causing death brought in Manitoba by a Manitoba administratrix in 
respect of a fatal accident occurring on a part of the railway in Ontario; 
nor will an action in Manitoba Ik* available under the corresponding On­
tario statute unless the plaintiff has given the notice of injury which the 
latter requires. (Simonson v. Van. Northern Ry. Vo., 17 D.L.R. 51(1, 24 
Man. L.R. 267$ Johnson v. Van. Northern Ry. Co., Ill Man. L.R. 170, 
followed; Giovinaz/o v. V.V.R.. 11) O.L.R. 325. referred to.J 

liewia v. (iraml Trunk Pacific R. Vo.. 1!) R.L.R. (ii)ti.

Accident arihinu “out of" the employment—Method of doing work.

An accident arises "out of" the workmen’s employment where sueli aevi- 
dent is shewn to have been due to and resulted from a risk reasonably in­
cident to the employment ; in construing the term "out of and in the 
course of the employment" in the Workmen's Compensation Aid. Sunk. 
*tat. 1910-11111, c. 1), s. 4. the words "out of" point to the origin or cause 
of the accident, and the words "in the course of" apply to the time, place 
and circumstances. [Fitzgerald v. Clark, [19081 2 K.R. 790, applied.] 
In u railway vase, where a brakeman switching cars on the "Hying 
shunt" process, is killed while performing such duty, the accident may 
he found to have arisen “out of and in the course of the employment,” 
although, when such accident occurred, the hrukcnian was on the ground 
(contrary to the rules of his employment) instead of on the engine tender 
step while doing such work.
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Kennedy v. Grand Trunk Pacific Ry. Co., 16 Can. Ry. Cas. 46, 15 D.L.R. 
172.
DAMAGES—( OM PEX8ATIOX—ASSESSMENT.

In estimating the compensation revoverahle under s. 15 of the Work 
men’s Compensation Act, Sa<k. Slat. 1610-161 1, e. 0. of such sum as i» 
found to he equivalent to the estimated earnings during the three year» 
preceding the injury in like employment, a shewing of $182 for on. 
and three-quarter months is not of itself, under the principle of the Act. 
sufficient to hase a linding in excess of $1,800 for the three years. [Uhlei: 
burgh v. Prince Albert Lumber Co., 0 D.L.R. 630, applied.]

Kennedy v. (l.T.P. Ry. Co., 16 Can. Ry. Cas. 46, 15 D.L.R. 172.

Workmen’s Compensation Act—Employee ok contractor with railway 
company—Placing of gravel at highway crossing as work “in rm
WAY OF THE PRINCIPAL’S TRADE OR BUSINESS.”

The ng of gravel at a highway crossing is not work in the way of 
a railway company’s business within the meaning of s. 6 of the Work­
men’s Compensation Act, c. 12, 1608; ami, therefore, the railway com­
pany is not liable under the Act for injury to an employee of a contractor 
engaged to do such work, even though the injury arose out of the opera­
tion of a train by the railway company.

Ring wood v. Kerr Bros. & G.T.P. Ry. Co., 7 Alta. L.R. 226.
Work of brakeman.

By hiring as a brakeman on a railway an employee does not undertake to 
assume the risk of an accident caused by the neglect of the company to 
take all necessary and legal precautions for the protection of its cm- 
ployees, and the company is liable in damages for an accident caused In 
such neglect.

Wentzell v. New Brunswick, etc., Ry. Co., 43 X.B.R. 475.

Course of employment—Temporary retirement.
The work of a workman begins as soon as he is at the disposal of hi» 

employer, and ends when he. the employee, leaves the place of work and 
regains his complete liberty of action. An employee may temporarily sus 
pend his labour and quit his post to go into other parts of the building 
connected with the enterprise, without losing his right of compensation 
under the law in case of accident. A fireman, on a locomotive in a yard, 
is still at his work, if he leaves it for a moment, without leave from hi» 
engineer, to get some drinking water, as it is customarily done at tlii»

Greig v. G.T.R. Co., 51 Que. S.C. 50.

Employee doing act expressly forbidden.
A brakeman while engaged in coupling railway.cars shoved the draw­

bar with his foot and received injuries. The rules of the employer ex­
pressly forbade this practice and the workman was aware of it. Held, 
that the accident did not arise out of the employment and that com­
pensation was not recoverable under the Workmen’s Compensation Act.

Jackson v. C.P.R. Co. 12 D.L.R. 435.

C. Safety as to Place and Appliances.
Regulation of safety of employees—Wages of injured employees.

Application that railway companies remedy certain complaints dealing

5
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with (1) and (0) installation of signboards at the limits of municipali­
ties ami yards, (2) and (11) liability to accident and exposure from 
locomotives running tender first and recommending storm protector on 
locomotive, (il) installation of power headlamps and air bell ringers,

11 providing an engineer as pilot instead of conductor, brakeman or 
fireman, where the regular engineer is unfamiliar with the road, (.1) and 
i!h providing suitable quarters at divisional and terminal points ai d more 
ample room on locomotives for engineers ami firemen, (7) removal of 
certain snow cleaning devices from locomotives, inspection (Si of wooden 
nidges and (10) of" locomotives by a competent inspector after arrival 

at terminals. (12) payment of wages of injured employees during recovery:
Held, 1, that the request in (1) is too broad ami no general order 

should lie made, and (Hi that in all individu instances where necessity 
exists, the request shall be granted, 2. That in (2) and (111 the requests 
should Ih* refused, no evidence being given that trains were so operated, 
except in cases of emergency, and nothing being known as to the storm pro 
lector. 3. That the request in (3) as to the installation of power head­
lamps should be refused, and as to air bell ringers granted. 4. That the 
request in (4) should Ih* refused, as granting it would rescind a previous 
rule. •!. 'I'liat the Hoard has no jurisdiction to deal with the requests in 
(.">) and (12). fi. That the application in (7i should stand for further 
information. 7. That as to the request in (HI the Board should not make 
any general regulation without specific information. 8. That the applica­
tion in (8) had been dealt with by order No. 1144.1 and that the applica­
tion in (10) should lie refused.

lie Brotherhood of Locomotive Kngincers, 11 Can. By. ( as. 330.

Dir ective appliances—Arseni i or nr mats ox cars.
The plaintiir was a motorola in the employ of the defendant company, 

and his action was brought ’ uder the Workmen’s Compensation Act to 
recover damages for injurie- sustained while coupling together a street 
car and trailer. The ma otmd of negligence charged was the absence 
of butlers to protect the ,-loyees from injury in coupling. The plaintiIF 
had a verdict at the trial which, on motion for a new trial, was allirmed 
by the Divisional Court and by the Court of Appeal for Ontario. The Su­
preme Court of Canada held that there was negligence on the part of the 
company in not having proper appliances to prevent injury, and that a 
new trial had lieen properly refused. 22 A.R. (Ont.) 7S, allirmed. The 
appeal was dismissed with costs.

Toronto R. Co, v. Rond, 24 Can. S.C.R. 71.1.

Death of servant cavsi ii nv collision—Kavi.t of fellow servant—De­
fective SYSTEM.

Deceased, a motorman. met his death in a collision between two cars of 
the defendant company, oil the 7th of November, 11M)8, but the writ in the 
action was not issued until tin* 2nd of August, 1«.M)!). the action being 
brought under Lord Campbell's Act. The questions at issue were: (1) 
Was the accident caused by the negligence of a fellow servant ? On this 
point the facts were that the ears leaving Vancouver hail a double line 
of track as far ns a place called Cedar Cottage, after which there was 
only a single track. On foggy nights there was a watchman at Cedar Cot- 
luge to advise conductors and motormen as to the condition of traflie. 
The men in charge of the colliding ears were killed, so il was not possible 
to ascertain whether the watchman had advised the conductor or motorman 
whether the line was clear. The jury, on the evidence, found a defective 
system :—Held, that the appeal from the verdict based on this finding
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slmulil lie dismissed. Martin, J.A., expressing no opinion as to there lie 
ing no evidence to support such a finding. (2) Lord ( amphell's Act given 
a limitation of twelve months within which an action for damages cnii-cd 
hy the death of a relative may Ik- brought, so that the writ here was L 
sued in ample time to comply with that statute. Hut in the defendant 
company's Act of incorporation, a limitation of six months is set for 
bringing actions to recover damages incurred hy reason of the trnmnuv 
or railway or works or operations of the company. Her Irving, J.A.. lu I 
lowing tlreen v. II. C. Klee. Hy. Co. ( ltMHlf, 12 It.C.H. MW. that the lim; 
tat ion in the company's statute was not applicable. Her Martin, .1. \ 
That the section was applicable and the action was therefore barred, hi 
marks per Martin, .1. A., as to the Court of Appeal following or hcinu' 
hound hy the decisions of the late I 'll 11 Court.

McDonald v. Hritish Columhia Klee. Hy. Co., IS W.L.H. 2S4, 1(1 ll.< .11.
:isu.

Dl l Kt TIVK A1TARATIH—NoTK'K OF OKFKCTH I X M ACIIINF.ilY—HroVIDFNT 

so« ii iv -Contract fxkmi'Hm; kmci.oykr.

The “sander" and sand valves of a railway locomotive, which may lie 
used in connection with the brakes in stopping a train, do not constitute 
part of the "apparatus and arrangements” for applying the brakes to the 
wheels required hy k. 2LI of thn Hailway Act, 1SSS. Kailurc to remedy 
defects in the sand valves, upon notice fhereof given at the repair shops 
in uniformity with the company's rules, is merely the negligence of an 
employee, and not negligence attributable to the company itself : therefore, 
the company may validly contract with its employees so as to exonerate 
itself from liability for siieli negligence, and such a contract is a good 
answer to an action under Art. Hlôll C.C. Que. |The Queen v. (Irenier. .'!•» 
Can. N.C.H. 42. followed, (lirottard, .Ï., dissenting on the ground that tin* 
negligence fourni hy the jury was negligence of both the company and its 
employees. Miller v. (J.T.H., 21 Que. S.C. 114(1, and (l.T.H. v. Miller, 12 
Que. K.H. 1. reversal.|

(Iraml Trunk Hy v. Miller, .‘14 Can. S.C.H. 4Ô, .‘I Can. Hy. ( as. 147.

1>r I V OF KMVI.OYKR- - HKOI’FK SYSTF.M ( <1X1 MON KM 1*1.0Y XI I N I .

An employer is under an obligation to provide safe and proper places 
in which his employees can do their work and cannot relieve himself of 
such obligation by delegating the duty to another. It follows that if an 
employee is injured through failure of his employer to fulfil such obliga­
tion the latter cannot in an action against him for damages, invoke the 
doctrine of common employment, .lodgment of Supreme Court of Nova, 
Scot ia, a Hi rmed.

Aiuslie Mining & Hy. Co. v. McDougall, 42 Can. S.C.H. 420.
| Helied on in Kraliek v. (Iraml Trunk Hy. Co.. 4.'t Can. S.C.H. 41H1. fnl 

lowed in Mali v. Can. Hue. Hy. Co., IS Can. Hy. Cas. 1(1.*!, 20 D.L.H. (Did.]

1 N'.M'RY TO lilt A K K M AN—DKFKCTIVK AITARATl S.

The plaint ill", a hrakeman on duty in the defendants’ employ, was in­
jured in an attempt to uncouple a numlier of cars from an engine, the 
train moving slowly backward. There was evidence that the lever on the 
engine tender failed to lift the pin : that there was no lever on the end 
of the car next the tender, and that the plaint ill", in order to uncouple, had 
to reach in between the ends of the ears in an effort to pull out the coup­
ling pin. In so iloing he either tripped or was knocked down and had an 
arm cut <df by the wheels of the tender:—Held, that, in view of the it 
quirement in subs, (e) of s. 2(14 of the Hailway Act, ltHHl. that all -ais
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-hoitld 1k* equipped with apparatus which should prevent the necessity of 
hrakenteii going in lietween the ends of the ears to uncouple, the plaint ill" 
had made out a prima facie ease of negligence and the verdict of the jury 
m his favour should not lie interfered with.

Scott v. Can. Vac. Ily. ( o., Ill Man. L.ll. 107».

| VII U Y TO I AIUII It I It .\TTKMIT TO .11 Ml* ON MOV I NO TRAIN COMKXIKU

The plaint ill" was a lahourer in the employment of contractors for the 
grading of a portion of a railway I sung constructed liy the defendants, and 
wits in charge of a machine which was lieing carried by the defendants on 
a liai car forming part of a train used in grading operations. At a sta­
tion the plaint ill" got down from the car and stood upon the platform, the 
train standing still. When it started again, lie attempted to jump on, the 
train being in motion, hut came in contact with a baggage truck on the 
platform, and was injured, lie was not invited to alight, nor to jump on 
again : -Held, in an action to recover damages for the plaint ill's injuries, 
that the rule of evidence res ipsa loquitur did not apply ; the plaint ill" 
was bound to give reasonable evidence of the nature and extent of the duty 
owed to him liy the defendants and the facts which constituted the breach 
of such duty : the position of the plaint ill" was that of a mere licensee : the 
duty of the owner of the premises toward him was routined to two things, 
that he should not lie exposed to a trap or other concealed danger, and 
that the owner should not Ik* guilty of acts of active negligence; in other 
respects the licensee must at his own risk use the premises as he finds 
them; and in this case there was no trap—the accident happening in broad 
daylight—and no active negligence; and a nonsuit was allirmed.

IVrdue v. Van. Par. liy. Vo., 1 O.W.N. thi.'i (C.A.),

XWil.HiKXl’K OK 111.tow SUIVANT—DKKK<'TIVK 8 Y NT KM—COMMON-LAW 1,1 A-

The plaintiff's husband was engine driver on a train of the defendants 
which, shortly after leaving Brantford station, collided with a pilot 
engine which had gone out from lira nt ford yard a short time lie fore ; lie 
was killed in the collision. Ily the defendants’ rules, the pilot engine was 
under the direction of M„ the yard foreman at Brantford, and it was ad 
mittedly owing to his neglect that the accident ocurred. The jury found 
that the system in use on the defendants' railway in respect to the pilot 
engine was not a reasonably safe and adequate one, but was defective and 
exposed their employees to unnecessary danger, and that the pilot engine, 
when away from the Brantford yard, should have been under the control 
of the train despa teller at London, and not under that of M. ; that the 
adoption and use of this defective system was due to the negligence of the 
defendants’ superintendent, (1., and their y a rd master. M., and that the 
accident would not have happened hut for the defect in the system ; that 
the defendants’ railway was managed and the rules for its operation made 
by competent ollicials, and that the deceased did not voluntarily under 
take the risk. The jury assessed the damages at #S.:2ô0 at common law, 
and at $.‘{..'100 under the Workmen's Compensation Act :—Held, that judg­
ment, was properly entered for the plaintiff for #.‘1,1100, there being evidence 
to justify a verdict for that amount under the Workmen's Compensation 
Act; and no evidence to sustain a verdict based oil common-law negligence 
or a defective system. Per Maclaren. .I.A., that, it being admitted that 
the accident could not have occurred hut for the negligence of M„ the jury 
were not justified, on the evidence, or without evidence in attributing it 
to a more remote cause. If M. had obeyed the rule, the accident could
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not have happened. The jury were not entitled to speculate ami sav that 
it was negligence in llie defendants not to have adopted at Brantford tin 
practice of handling the pilot engine in use at London. The verdict as t,, 
defective system was directly contrary to the only competent evidence lie 
fore them on the point, and their findings could not stand.

Kralick v. Ci va ml Trunk Ry. Co., 1 O.W.X. 309.
DEATH OF I1RAKEMAN—DEFECTIVE EQUIPMENT—LORD CAMPIIF.M.'s Ad— 

IjOHH OF PBOHPECTIVE BENEFIT FROM CONTINUANCE OF LIFE.

The plaintiff’s claim was for damages for the death of his son. an infant, 
alleged to have Iieen occasioned by the negligence of defendants, on one of 
whose freight trains he was working as a hrakeman at the time of the ac­
cident which resulted in his death. The alleged negligence consisted of the 
absence of air brakes and bell signal cord from the equipment of the train. 
The statement of claim was demurred to on various grounds and the fol­
lowing points were decided: (1) No person can sue under the Workmen's 
Compensation for Injuries Act. R.S.M. 1902, e. 187. for damages for the 
«loath of a deceased relative, who could not sue under c. 31, R.S.M. 1902. 
and the statement, of claim must shew, either that the plaintiff is the ex­
ecutor or administrator of the deceased, or that there is no executor or 
administrator, or, if there be one, that no action has been commenced with­
in six months after the death of the deceased by or in the name of tin- 
executor or administrator; and it was not sufficient for plaintiff to state 
simply that he was the father and sole heir at law of the deceased. [Lamp- 
man v. Gainsborough (1888), 17 O.R. 191, and Mummery v. G.T.R. (1900;, 
J O.L.R. (12*2. followed.] (21 It is necessary that the statement of claim 
should shew that the plaintiff had a reasonable prospect of future pecuni­
ary benefit from the continuance of the life of the deceased. [Davidson 
v. Stuart, 14 Man. L.R. 74, followed.] When the failure to prove a fact 
will cause the action to fail, that fact is a material one upon which the 
plaintiff relies, and. under Rule 300 of the King's Bench Act. R.S.M. 1902. 
e. 40. should be set out in the statement of claim. (3) Under the circum 
stances appearing in this case it was not necessary that the action should 
he shewn to be brought for the lieiiefit of all persons entitled to claim 
damages. (4) Although the Railway Act in force at the time of the ac­
cident required only passenger trains to he equipped with bell signal cords 
and air brakes, it is still a question of evidence whether the absence of 
those appliances on freight trains is negligence for the purposes of such 
an action, that is. whether they may lie reasonably required or could In- 
reasonably furnished for the protection of the train hands, and the stall 
ment of claim was not demurrable because it relied on that absence ns 
constituting negligence. (.’>) The statement of claim should allege that 
llie defendants were aware of tin- defects relied on as constituting negli­
gence or should have known of them, (til It is not necessary to allege 
that the deceased was ignorant of the alleged defects. | smith v. Baker. 
[1891] A.C. 325, and Williams v. Birmingham, [1899] 2 Q.B. 338, fol­
lowed.] (7) The requirements of s. 9 of the Workmen's Compensation for 
Injuries Act are directory rather than imperative and the omission to give 
the name and description of the person in defendant's service by whose 
negligence the accident occurred is a matter to Ik* dealt with by an applica­
tion for particulars and not by demurrer. (8) The refusal or neglect of 
détendants to provide medical or surgical attendance for the injured em­
ployee gives no cause of action. Therefore the allegations in the statement 
of claim that the deceased came to his death as the result of the injuries 
received and of the alleged neglect to provide medical or surgical care are 
demurrable. (9) Plaintiff in such an action has no right to claim for
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funeral expenses. (10) That the time allowed by the statute for the com­
mencement of the action had expired when the demurrer was argued was 
no objection to the allowance of amendments to the statement of claim 
which did not seek to introduce any new parties or different causes of ac­
tion. (11) Under Rule 453 of the King’s Bench Act. it is only in respect 
of Mime question of law which is fundamental or goes to the root of the 
viiu>e or defence set-up that there should Ik* a separate argument before 
the trial. As to all other matters in the pleading which may lie objec­
tionable, an application in Chambers under Rule 320, to strike them out 
j» the proper remedy.

Makarsky v. Can. Vac. Ry. Co.. 1.1 Man. L.R. .13.
(Referred to in (Jardiner v. Dick ley, 1.1 Man. L.K. 350.]

Dangerous appliances.
An employer is not obliged to provide the most modern appliances or 

ttails, but if obsolete, inferior and dangerous tools or appliances are kept 
in use, it constitutes an element of negligence on bis part obliging him 
to observe greater vigilance in order to avoid liability for injuries. In 
tin- present case, as the vigilance of the company was not such as was 
necessary with the obsolete couplers tliey used, they were held liable for 
injuries. [Judgment appealed from (25 Que. S.C. 82), affirmed, Hall, J., 
dissenting.]

Quebec & Lake St. John Ry. Co. v. Lemay, 14 Que. K.B. 35.

W ater tank—Comprekseii air—Appliances.
When a water tank is used, from which water .is distributed through 

pi|H‘s bv means of compressed air pressure, and its lid lias to In* removed 
from time to time for refilling, the failure to provide it with a valve or 
stopcock, to relieve the pressure, is negligence which makes the owner 
liable for accidents; and the finding of a jury that the death of a work­
man, employed to remove the lid, against whom it was thrown by an 
explosion, was partly due to such negligence, is proper and will not Ik* 
dint u r lied.

Stevenson v. Gram! Trunk Ry. Co., 32 Que. S.C. 423.

Death of engineer— Insufficiency or improper handling of brakes.
(1) A railway company is liable for the death of an engine driver in 

a collision shewn to have lieon caused by the insufficiency of the brakes on 
the train, or by their not having lieen pro|K*rly applied by the other serv­
ants. (2) The claim of the widow and children of the deceased, under 
Art. 156, C.C. (Que.), cannot lie affected, nor its amount mluced, by an 
insurance obtained by the deceased and paid after his death. [Miller v.
<•rand Trunk Ry. Co., 15 Que. K.B. 118. followed.]

Johnson v. Can. Northern Queliec Ry. Co., 30 Que. S.C. 203.

lX.H RY TO SERVANT—NEGLIGENCE—DEFECTS IX M ACHIXERY— -CONTRl III'TOBY 
NEGLIGENCE.

Short v. Can. Pae. Ry. Co., 3 W.L.R. 320 (Terr.).

Negligence—Injury to workman—Unskilful vkk of tool—Vxhvita-
IHI.ITY OF TOOLS SUPPLIER FOR WORKMAN’S USE—CONTRIBUTORY NEGLI­
GENCE.

Great Northern Ry. Co. v. Turcot, 4 K.L.R. 301 (Que.).

Derailment—Defective koxihieii—Vis major.
In an action by a widow for the death of her husband, the engine driver 

Can. Ry. L. Dig.—17.
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of a train which was derailed and wrecked, it was:—livid, that in cot.- 
st meting a roadin'd, without sufficient examination, upon trvaehei-■ - 
soil and failing to maintain it in a safe and proper condition, a railway 
company is prima facie guilty of negligence which easts upon them Un- 
onus of shewing that the accident was due to some undiseoverable cause. 
This onus is not discharged by the evidence adduced from which infvren. « - 
merely could be drawn and which failed to negative the possibility ot t . 
accident having liven occasioned by other causes which might have 
foreseen and guarded against, and con-eluentlv. the company is liable ,n 
damages. Judgment appealed from affirmed, following Great Western lî\. 
Co. v. lira id (1 Moo. PC. (N.S.i 1(11).

Quebec & Lake St. John Ry. Co. v. Julien, etc., G Can. Ry. Cas. f>4, ; 
Can. S.C.R. 032.

[Referred to in Isbister v. Dominion Fish Co, Iff Man. L.R. 44ff.]

Dangerous condition of premises—Accumulation of snow and ici
Action against a railway company for alleged negligence. The decca>. ! 

was killed by being run over while shunting cars. The evidence -hewed 
that the space between two sets of tracks in the defendants’ yard was 
dangerous by reason of an accumulation of snow and ice thereon, hut there 
was no evidence that the tracks themselves were not in good condition, 
and it was merely a matter of conjecture whether, at the time of the in­

cident. the deceased was on the tracks or on the space between them:— 
Held, that under the circumstances the accident was not due to the de 
fendants’ negligence. Judgment of the Divisional Court, 1 Can. Ry. Va- 
444, reversed.

Armstrong v. Canada Atlantic Ry. Co., 2 Can. Ry. Cas. 330, 4 0.1..I,’. 
560.

[Considered in Lever v. McArthur, 0 B.C.R. 418 •. distinguished in I'.ill 
tiros, v. Hudson’s Bay Ins. Co., 2 S.L.R. 301 ; followed in O’Connor v 
Hamilton, S O.L.R. SOI, 3 O.W.R. ffis: Smith v. McIntosh. 13 oi l; 
11H; referred to in Giovinazzo v. Can. Pac. Ry. Co., Iff O.L.R. 32."»; Im-on 
v. Winnipeg, 10 Man. L.R. 304; O’Connor v. Hamilton, 10 O.L.R. .Y2!i. n 
O.W.R. 227; PloulTc v. Can. Iron Furnace Co., 10 O.L.R. 37.J

Negligence—Duty to pack frogs.
Contributory negligence may lie a defence to an action for damage*, 

suffered in consequence of a breach of a statutory duty. [Groves v. \\ im 
borne, [1808] 2 Q.ti. 410, and Beven on Negligence, pp. 633, 034, 043, and 
the cases there cited, followed.] In an action for damages for injuries suf­
fered by the plaintiff1, a hrakemun, in consequence of putting his foot in 
a frog which it was alleged had not been properly packed as required by 
s. 288 of the Railway Act, 1000, the trial Judge charged the jury that if 
the frog was unpacked, the company would be liable, whether the plaintiff 
was guilty of contributory negligence or not:—Held, tliat this was a mis­
direction, and that notwithstanding the question of contributory negligence 
was submitted to the jury and answered in plaintiff 's favour, there should 
be a new trial. [Bray v. Ford, [1800] A.C., at p. 40, and Lucas v. Moore 
(1878), 3 A.R. (Ont.) at p. 014. followed.]

Street v. Can. Pac. Ry. Co., 10 Can. Ry. Cas. 212, 18 Man. L.R. 334.

Brakeman injured whilst uncoupling cars—Defective apparatus.
The plaintiff', a brakeman on duty in the defendants’ employ was injured 

in an attempt to uncouple a number of cars from au engine, the train lieinjr 
in motion. There was evidence that the lever on the engine tender failed 
to work properly, that there was no lever on the end of the car next 'lie
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lender. ami that tliv plaint ill. in order to uncouple, had to reach in lx- 
tween the end* of tlie ear* in an clfort to pull out the coupling pin. In 
mi doing he either trip|x*d or wa* knocked down ami Inul an arm cut ««IT 
liv the wheels of the tender:—Meld, that in view of the requirement of 
jiar. (c) of sub*. 1 of s. 204 of the Railway Act. 1000, that all ear* 
.hotild lm oipiippcd with apparatus which shall prevent the necessity of 
Itrakcinon going in U'tween the ends ol the car* to uncouple, the plaint ill' 
hail made nut a prima facie case of negligence, and that the nonsuit en­
ured at the trial should he set aside, ami a new trial granted, fusts of 
the former trial and of the appeal to 1** cost* to tin- plaint iff in any event 
of tlie cause. The trial Judge had made an order that, if a new trial 
should he granted hy the Court of Appeal, then in the event of either of 
tlii- plaintilF's witnesses lieing out of the country, In- should have the 
right to read the evidence sttelt witness had given at the trial on the ca«*- 
coming up for trial again, and the Court ordered this provision to lie cm 
luslied in the judgment.

Scott T. Can. l*ac. Hy. Co., 10 Can. Hy. Cas. 222. 10 Man. L.R. 20.

Dam.Kitovs way—Position ok peril—Fair ixfkkknve.
Au action to recover «lamages for tin- «lent It of plaint ill** (respondent’* 1 

miii, an employee of the ap|H-llant company, liccau*c of its all«-g«-<l negli­
gence. The «l«*ecawed was «-ngag«-<l at the time of tin- accidt-nt in wh«*eling 
concrete in a wheelbarrow fr«nn the mixer along ami over a runway 
;m<l platform. The body was fourni on the ground Ix-low with the In-ml to 
the northeast and the f«-et to the southwest, 12 «ir 15 feet to the northeast 
nf the sail! runway ami east of its centre; while the wheelbarrow i* de- 
Ntilx-d a* Ix-ing found “right in under tin* narrow runway right against the 
went abut nun t, cement and all in the corner.” Tln-rt* wa* no eve witness 
of tin- accident. The jury fourni that the death was owing to the negli 
genii- of the company by allowing men to use a runway only 20 inches 
wide at a height of 20 feet from the ground; that the way was deft-ctive 
for the same reason anil tliat the dect-ased <-<uil«l not hy the exercise of 
reasonable care, have av«ii«led the injury:—Held (1), that the company 
was guilty of negligem-e in having a runway which was <lef«-«-tive Ixn-atixc 
of lieing unnecessarily narrow. (2) That the deceased fell from the nar­
row north runway was the only fair and legitimate inference, 

t an. Vac. Hy. Co. v. McKennd, 1.1 Can. Hy. Cas. 472.
|See 18 O.W.H. 300, 10 O.W.R. 004.J

Liability of railway company to hrakkman—Standpipe near track.
A railway company which has «'omplietl with an order of tin- Hoard, un­

der par. (g) of s. .10, of the Railway Act, 1000. requiring its water stand 
pipes to In- plui-cd 7 f«»et tl inches from the centre of its tracks, is relievid 
from liability to a hrakentan for injuries sustHim-d while rilling on a 
ladder on the *i«le «if a ear. hy coming into contact with a standpipe 
located as required hy xiicli order. (li.T.H. v. McKay. 34 Can. 8.C.R. 81, 
3 L'an. Hy. Cas. f>2, followed.]

Clark v. Can. Pac. Hy. Co., 14 Can. Hy. Cas. 51. 2 D.L.R. 331.
[Referred to in Kizer v. Kent Lumber, 5 D.L.R. 317.]

Improper car equipment.
The fact that a box freight ear was not «-quipped with ladders at the 

mds as re«|uired hy sub*. 5 of s. 204 of the Railway Act, 1006, will not 
render a railway company liable for injuries sustained hy a servant while
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ait tempting to couple curs, where the absence of such ladder was not is. 
contributing cause of such injury.

Stone v. Can. Vac. Ry. Co. (Ont.), 14 Can. Hy. Cas. til. 4 D.L.ll. 7>!i.
[ Reversed in Cl D.L.ll. 03.]

AllSKXCK OF LADDER FROM END OF FORK ION RAILWAY CAR STAT! TORY io\.

A verdict for the defendant should lie directed where the evidence she»* 
that the plaintiff, a brakenian in the former’s employ, received an injury 
as the result of bis own carelessness while attempting to couple cars, ami 
not as the result of the absence of a ladder from the end of a car that, 
in the interchange of traffic, under s. 1117 of the Railway Act, 1000. wa* 
received by the defendant from and was owned by a railway company 
operating in the Vnited States, which was not shewn to be under any 
obligation, statutory or otherwise, to maintain ladders on the ends as well 
as the sides of its U»x freight cars.

Stone v. Can. l*ac. lly. Co. (Ont.), 14 Can. Ry. Cas. til, 4 D.L.ll. 7 so.
I Reversed in l.'l D.L.ll. 03. j

Operation of nnowplougii—Defective system.
In order to entitle the plaintiff to recover from a railway company for 

negligently causing the death of a locomotive fireman as the result of a 
defective system of operating a snowplough, which was being propelled 
by the locomotive at the time of the accident, by placing a signalman on 
the plough who bad not passed the necessary eye and ear test, and an 
examination as to train rules, it must appear that such negligence wa* 
the proximate cause of his death.

.Tones v. Can. Vac. Ry. Co. (Ont.), 14 Can. Ry. Cas. 7ti, 5 D.L.ll. :|:I2,
| Reversed in lti Can. Ry. Cas. 305, 13 D.L.ll. 000.]

Pi ty to inspect—Latent defects—Ice in car cocpi.er.
The duty of a railway company to inspect cars for defects was dis 

charged, so as to absolve it from liability for an injury to a brakenian 
through the failure of an automatic car coupler of the best known type 
to work properly by reason of an accumulation of ice inside it, where tin- 
ear. on its arrival at a station, was given the usual inspection, and no 
practicable system of inspection would have disclosed the presence of the

IMialcn v. Grand Trunk Pacific lly. Co., 16 Can. Ry. Cas. 152, 12 P l. l! 
347. 2.1 Man. L.ll. 435.

[Affirmed in 18 Can. Ry. Cas. 233.]

Railway track—Acermelation of ice—Negligence.
It is the duty of the employer to provide safe premises for his servant* 

to work : allowing ice and snow to accumulate along the side of a railway 
track so as to be a trap for a workman walking along the track in tin- 
performance of his duty is negligence and if the cause of an accident tin- 
company is liable. The fact that the accident happened on a highway 
is no defence, the duty living founded not on ownership but on possession.

McKntee v. Grand Trunk Pacific Ry. Co., 23 Can. Ry. Cas. 2(10. 11 
Susk. L.K. 145. 40 D.L.ll. 322.

Negligence—Danger»vs train yard—Death—Remedy.
Insufficient space between tracks in a train yard, where snow and iee 

had been permitted to accumulate, the yard being inadequately lighted, 
is negligence which will render a master liable for the death of a servant
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who lias been run over by an engine while at work thereat; tlu* damage* 
therefore may In* enforced by an action at common law, under Lord 
( amphell'* Act. and need not be restricted under the Employer's Lia­
bility Act.

Armstrong v. Can. Northern Ry. Co., 3Ô D.L.H. fiOK, 3 W.W.IL 211).

|)| TV AS TO SAFETY DmAVFD 1111 .B—lx.lt RY TO MX KM AN—LIABILITY OF 
M AHTKK.

The decayed comlition of a pole, undiscovered lam use of the master’s 
negligent inspection, will render the master liable for the death of a 
lineman caused by his jumping from the jade as it appeared to he 
hlimit to fall.

Christie v. London Klee. Co., 23 D.L.H. I’ll, .‘l.‘l O.L.R. .‘105.

Switch stand too nkab hails—Injury to hwih iiman.
A railway company is not liable to a switchman for injuries sustained 

in iimsequence of their placing a switch stand too near the rails, in the 
absence of evidence that the placing of the switch in that manner was not 
according to proper railway practice. |Mallory v. Winnipeg Joint Term­
inals. 22 1).«.«.R. 44S, 2Ô Man. L. R. 4."ill. IS Can. Ry. Cas. 277 (amm- 
tated). allirmcd in 21) D.L.It. 20, Can. S.C.lt 2)23, followed.]

Nelson v. Can. Pac. Ry. Co., 3"> D.L.H. 318.
| Reversed in 30 D.L.H. 700.]

Damaukii cab— Defective laiidkk—Notick—Statctory di:ty—Brkacii of 
Rules—Phoximatk cache.

Smith v. <2rand Trunk Ry. Co., 20 D.L.R. 001.
I’ltMI'FR SYSTKM AMI PLACE TO WORK—SUITABLE MATERIALS—COMMON-LAW 

LIABILITY.

The master’s primary duty to the employee is to provide in the 
first instance fit and proper places for the workmen to work in, and 
a tit and proper system and suitable materials under and with which 
to work, lint he is not hound to see that the place is safe from day to 
day or from hour to hour; so if changes have to lie made incidental 
to the work and to the place the employee is called upon to work in. and 
if these are made under the direction of persons competent to carry for­
ward the work and under a system a ml with resources which would enable 
them to carry it out with due regard to the safety of themselves and 
their fellow servants, the master is not at common law liable for the 
failure of such persons to exercise due care, skill and diligence in its 
prosecution unless the negligent performance amounts to a breach of a 
statutory duty imposed on the master or unless he had after actual or 
implied notice of the mistakes of the persons so entrusted failed to 
correct the same. [Ainslic v. McDougall, 42 Can. S.C.lt. 420. applied : 
Kakkema v. Brooks, 44 Can. S.C.lt. 412, distinguished ; Wilson v. Merry, 
Lit. 1 11.1.. ( Sc. ) 320, referred to.]

Hall v. Can. Pac. Ry. Co., 18 Can. Ry. Cas. 103, 20 D.L.R. 000.

Duty to inspect—“Inevitable accident”—Latent defects.
A ear attached to a fast freight train arrived at a station on the 

railway, in Saskatchewan, during a cold night in the winter; it was 
vi|uip|H»d with an approved coupling device, as required by ». 204 
(»•) of the Railway Act, 1000. and, on the arrival of the train, it had 
been inspected according to the usual practice and no defect was then



fourni. Wlivn the train was lading moved for the purpose of cutting . 
the car, tlio uncoupling nicclianism failed to work and, in coiiscqueti'.• 
the plaintiff, an employee, sustained injuries. Subsequently the eoup1. : 
was taken apart and it was then discovered that the locking block \ ... 
jammed with ice (not visible from the exteriorl which had formed m- 
the chamber and prevented its release by the uncoupling device u-ed ; 
disconnect the car before the train was moved. In an action for d.. i 
ages, instituted in the Province of Manitoba, the jury fourni that i i. 
company had lieeii negligent “through lack of proper inspection." 
judgment was entered on their verdict. An ap|s‘ul from the jn !. 
ment of the Court of Appeal for Manitoba setting aside the wi• 
and entering judgment for the defendants was dismissed on the gr<mn 1 
that the obligation resting upon the company, both under the statut.- 
and at common law. was discharged by the customary inspection of i
car which had been made according to what was shewn to lie ......'
railway practice, and then* was no further duty imposed in regard 
unusual conditions not perceivable by the ordinary methods of inspecti..n 
| Phalen v. Grand Trunk Pacific Ry. Co.. 23 Man. L.R. 43.1. 1U Can. ID. 
Cas. 1.1*2, allirtiled. 1

Phelan v. Grand Trunk Paeille Ry. Co., is Can. Ry. Cas. *233, .11 ('.in. 
S.< .15. 113. 23 D UR. tm.

| See Stone v. Can. Pae. Ry. Co.. 1.1 Can. Ry. Cas. 408, 14 Can 15\ 
Cas. til ; Can. Pae. Ry. Co. Vv Frechette. 18 Can. Ry. Cas. *2.11: di-im- 
guished in Nelson v. Can. Pat*. Ry. Co., 31) D.I..I5. 700. 24 Can. Ry. ( a>. 
308. J

ItoAim—Orokr not applicable—Switch stand Location Xei.lu i:\ce
— Goon RAII.WAV PRACTICE.

The fact that an order of the Board does not govern the location of 
switch stands of a certain height, constructed according to good rail­
way practice, docs not justify a railway company placing such a stand 
so close to passing cars that it is dangerous to hrukemcn.

Nelson v. Can. Pile. Ry. Co., *24 Can. Ry. Cas. 308. .1.1 Can. S.C.R. G2«l. 
D.1..R. 7tl0.

SiirxTixo cars—Action a iii.k negligence— Precaltionahy ditiks Dr
FECT1VE SYSTEM,” WHEN NEGATIVED—WORKMEN’S COM l*EN NATION —
Common law.

Kreuszynicki v. Can. Pac. Ry. Co.. 1G D.L.R. 870.

DCTV OF EMPLOYER—OllVIOVS DANGERS.

An employer is .lot entitled to expose his servants unnecessarily to 
obvious dangers, which they can escape only by constant vigilance or 
unfailing alertness. A member of a railway company's switching crew 
was knocked from a ladder on a side of a car by a switch stand and 
injured by a following car. The jury found the railway company 
negligent in placing the switch stand too near the rails, and found 
that there was no contributory negligence. On appeal it was held 
(I.a mont, J„ dissenting) that there was no evidence showing, or from 
which the inference could fairly be drawn, that the position of the 
switch stand was contrary to any order of the Board, or was not accord­
ing to good railway practice, and furthermore, that the accident was 
due to plaintiffs own negligence.

Nelson v. Van. Pac. Ry. Co., ‘24 Can. Ry. Cas. 308, 50 Can. S.C.R. 626, 
30 D.L.R. 760.
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AlTl.IAXCKS —TÎEAS0XA1II.Y I II FOR TIIK WORK -DkFFCT—FINDING OF .11‘RY
—New trial.

A rail wav company is not obliged to have the liest appliances for the 
purpose of discharging freight if the appliances used are reasonably 
it for the purpose. If the jury give no finding from which it can 
he inferred what the defect was which led to the accident, a new trial 
will lie ordered.

Wainboldt v. Halifax & South Western lly. Co., 40 D.L.R. .117.

D. Signals and Warnings.
IX.II KY TO SWITCHM XX—FaILVRF. TO WARX.

At the trial before a jury of an action by a switchman to recover 
il images against a railway company for injuries alleged to have hern 
i a used to him while engaged in the execution of his duty under the 
orders of his foreman through negligence in the operation of a train 
hy other servants of the company and lieeause there was not sufliviciit 
mom between the dilièrent tracks in the railway yard to enable the 
plaintiff to carry on his work safely, the defences of contributory neg 
licence and volenti non fit injuria are properly for the jury. and. when 
there was some evidence that the hell had not been rung or the whistle 
.minded on the train which struck the plaintiff, and to shew that the 
• layout” of the yard was defective, a verdict entered for the defendants 
la the direction of the trial Judge should lie set aside and a new trial 
u muted. [Toronto Hy. Co. v. King. [11)08] A.C. 200; and lliglev v. 
W innipeg ( 1010), 20 Mail. L.H. 22, followed.]

Wood v. Can. Vae. Hy. Co.. 20 Man. L.R. 02: affirmed in C.V.H. v. Wood, 
45 Can. S.C.R. 7, 47 ( an. S.C.R. 403.

XkiîI.KIRXCB CAVSIXd UK AT II—TltAIN MOVING BACKWARDS—ABSENCE OF 
LIGHTS TO WARX.

A conductor in defendants’ employ, while engaged in the performance 
nf the duty for which he was engaged at the Windsor Station of the 

I*. 15. in Montreal, was killed by a train which was being moved 
Imekwards in the station yard. There was no light on the rear end of 
the last car of the train, nor was there any person stationed there to 
give wanting of the movement of the train : — Held, that hy omitting 
tu have a light on the rear end of the train the railway company failed 
in its duty, and this constituted prima facie evidence of negligence.

Fan. Put*, lly. Co. v. Boisseau. 2 Can. Hy. Cas. 33."», 32 Can. S.C.R. 
424.

[Applied Jess v. Quebec & Levis Ferry Co., 2ô Quo. S.C. 241 ; distin­
guished in Can. Pac. Hy. Co. v. Dionne. 18 Que. K.B. 381); followed in 
Umotid v. (5rand Trunk Hy. Co., 16 O.L.R. 365, 7 Can. Hy. Cas. 401.]

F All.CRE TO GIVE SIGNALS—DEATH OF TRACK FOREMAN—NEGLIGENCE OF 
CREW OF ENGINE.

I he plaintiff’s husband, while in the actual discharge of his duty as 
section foreman on the defendants’ railway examining the track, was 
struck by a yard engine running backwards. No lookout was on the 
tail Iniard or rear of the engine and no signal of any kind was given 
to warn the deceased of the approach of the engine :—Held, that there 
was ample evidence to support the findings of the jury that the deceased 
mme to his death in consequence of the negligence of the engine crew 
in neither blowing the whistle, ringing the liell nor keeping a proper 
lookout, and that the deceased could not, by the exercise of reasonable



care under the rireiimstanees, have avoided the a evident, and t lia t tin- 
appeal from the verdiet in favour of the plaintif)' should la* disniisv.l. 
Although the deceased. if he had looked round, would have seen the . 
proaehing engine and stepped out of the way, yet he was engaged at 
the time in the discharge of a duty of an absorbing character v\hi< h 
would naturally take his whole attention and. under the cireunistam ■ 
a jury might properly infer that there was no absence of rensoimhl. 
care on the part of the deceased. Moreover, even if the deceased laid 
lieen guilty of negligence, the defendants would still be liable if tin- 
engine crew could, by the exercise of reasonable care, have avoided 
the accident. |Coyle v. Great Northern Ry. Co. 11887). L.R. 2*1 lr. 
400 ; The Bernina* (18871. 12 V.D. HO; Kelly v. In ion lîy. k T. < „ 
(1888), 8 S.W.K. 20; Canada Southern lly. Co. v. Jackson (1800). 17 
Can. 8.C.R. 310; London k Western Trusts Co. v. Lake Erie & Detroit 
Hiver Ry. Co. (lOtHii. 12 O.L.R. 28. 7 O.W.IL 731. 5 Can. Ry. Cas. 3iu. 
followed.] The omission of a common-law duty is actionable negligence 
equally with the omission of a statutory duty, and the common law re- 
«pures the defendants’ servants, when running through the yard, to take 
the obvious precaution of watching for workmen lawfully on the track 
and giving them timely warning. [Canada Atlantic Ry. Co. v. Henderson 
(1899), 29 Can. S.C.R. 832.1 :—Held, also, that the jury would have 
been justified if they had drawn inferences unfavourable to the defence 
from the fact that neither the engineer nor the fireman who were in 
charge of the engine was called to give evidence for the defence; [Green 
v. Toronto Ry. Co. (1895), 20 O.R. 320.] The accident occurred within 
twenty feet of a public, highway crossing, but, Quære, whether s. 224 
of the Railway Act, 1903, requiring that the whistle should lie sounded 
when approaching a highway crossing and that the bell should be con­
tinuously rung until the highway is crossed, can lie invoked on behalf 
of any persons except those using the highway crossing.

Wallman v. Can. Pac. Rv. Co., 0 Can. Ry. Cas. 229, 10 Man. L.R. 82
[Distinguished in Isbister v. Dominion Fish Co.. 19 Man. L.R. 443: 

doubted in Lamond v. Grand Trunk Ry. Co., 10 O.L.R. 305.]

Signals and warnings—Breach of statutory duty—Common em­
ployment—Liability Act—Fatal Injuries Act.

S. 251 of the Railway Act of Nova Scotia provides that when a train 
is moving reversely in a city, town or village the company shall station 
a person on the last car to warn persons standing on or crossing 1 lie 
track, of its approach and provides a penalty for violation of such 
provision ;—Held, that this enactment is for the protection of servants 
of the company standing on or crossing the track as well as of other 
persons. M. was killed by a train, consisting of an engine and coal ear. 
which was moving reversely in North Sydney. No person was stationed 
oil the last ear to give warning of its approach and as the bell was 
encrusted with snow and ice it could not lie heard. Evidence, wn- 
given that on a train of the kind the conductor was supposed to act a< 
brakesman and would have to 1k» ou the rear of the coal ear to work 
the brakes but when the ear struck M.. who was engaged at the time 
in keeping the track clear of snow, the conductor was in the cab of tin* 
engine:—Held. Idington, J., dissenting, that an absolute duty was ni»t 
on the company by the statute to station a person on the last ear t<> 
warn workmen, as well as other persons, on the track which, under tin- 
facts proved, they had neglected to discharge. The defence under 11n- 
doctrine of common employment was, therefore, not open to them.
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[Groves v. Wimborne, [1808] 2 Q.B. 402. followed] :—Held, per lding- 
ton, J., that the evidence shewed the only failure of the company to 
tom ply with the statutory provision to have been through the nets 
iind omissions of the fellow servants of deceased; that the company, 
therefore, could not he held liable for the consequences under the Fatal 
Injuries Act: that it is. therefore, unnecessary to determine the appli 
(•ability of the said section of the Hailway Act. as the fellow servants 
were guilty of common-law negligence which rendered the company 
liable but only by virtue of and within the limits of the Employers* 
Liability Act. 41 X.S.lb ">14. reversed.

McMullin v. Nova Scotia Steel & Coal Co. 7 Can. l*y. Cas. 198, :i!l 
Can. S.C.H. 5921.

[Followed in Pettit v. Can. North. Ky. Co.. 14 Can. Ry. Cas. 2921. 7 
D.L.R. 1145; applied in Campbell v. Nova Scotia Steel & Coal Co., 22 
D.L.K. 885.]

Accidknt to employee—Watchman at crossing—Backing train.
A watchman of the defemlant company at a certain crossing in a citx 

was killed by two cars being “kicked olT' in the usual way from a train 
which was backing in an easterly direction for that purpose. A brake 
man with a lamp was on top of the western-most of the two cars, but 
was not keeping a lookout, and gave no warning that the cars were 
moving. There was no light on the. crossing, nor vas any one stationed 
on the cars "kicked off,” to warn people, and the engine hell was 
ringing:—Held, that the defendants were guilty of negligence and were 
liable for his death, not having complied with s. 279 of the Railway Act. 
190(1, by stationing a person on the front car to warn people. Although 
the deceased was an employee of the defendants and it was his duty 
to protect persons crossing the track from the cars, lie had a right to 
rely, so far as his own safety was concerned, on nothing being done to 
expose him to unnecessary danger, and on the above section licing com­
plied with. [Can. Vac. Ry. Co. v. Boisseau (1902), 212 Van. S.C.R. 424. 
followed.]

Lamnnd v. Grand Trunk Ry. Co., 7 Can. Ry. Cas. 401, 1(1 O.L.R. 21U5.
[Followed in Pettit v. Can. North. Ry. Vo.. 14 Van. Ry. Vas. 295, 7 

D.L.R. 045.]

Injury to car cleaner walking on track—Train ahead of time— 
Excessive speed—Failure to ring bei.l.

A car cleaner employed by the defendants was injured through being 
struck by a locomotive engine while walking upon the track upon which 
the engine was moving. The jury at the trial found that the injured 
party was not guilty of any negligence which caused or contributed to 
the accident, but that the negligence which caused the accident was im­
proper light of yards during time of alterations and the train being a 
little ahead of time running at an excessive rate of speed. The jury 
did not answer the question as to failure to ring the bell:—Held, that 
the accident was not due to actionable negligence on the defendants’ 
part and the action must lie dismissed. Moss, C.J.O.:—When a jury 
exonerate an injured party from the charge of contributory negligence 
upon the evidence which but for the finding would appear to shew very 
convincingly that he was the author of his own injuries, the Court 
should ascertain whether there is evidence upon which the jury might 
reasonably find negligence on the part of the defendants which actually 
caused the injury or whether the findings of the jury make a case of 
actionable negligence against the defendants. Charges of alleged negli-



EMPLOYEES.‘J (IG

{fence expressly put to the jury upon which the jury did not make a 
finding must lie taken to have been negatived. Meredith. J.A.:—There 
was no duty owed by the defendants to the plaintiff regarding the 
time of arrival of any of its trains. There is no rule of law limiting 
the rate of speed of railway trains in the interests of railway workmen.

Paquette v. Grand Trunk lly. Co.. 13 Can. Ky. ('as. (IS. It) O.W.It. 30.1.
| Andreas v. Can. Pat*, lly. Co.. 37 Can. 8.G.U. 1. 5 Can. lly. ( as. 4.10. 

followed.]
SkvTIOXMAX KILLED OX TRACK—AunKNCK OK HEADLIGHT IN TOO—Cll\ 

TR I Hi; TORY NEGLIGENCE.
Karly on a foggy morning in September, the plaintiff's husband, a 

scctionman employed by the defendants, was working on the north 
truck of the defendants' double-tracked line, when lie was struck by an 
engine coming from the west upon the north track, and killed, lie must 
have heard the engine approaching, but supposed that it was on the 
south track, which was the usual one for east bound trains. In an ac­
tion by his widow to recover damages for his death, the jury, in an 
swer to questions submitted, found that the defendants had been negli­
gent in: (1) “neglecting to switch back train on to right line at Lyn:' 
(2) not carrying a headlight. The jury also found that there had been 
no contributory negligence; and they assessed the plaintiff's damage* 
at a sum for which the trial .Fudge pronounced judgment in her favour, 
with costs ;—Held, on appeal, that there was no proper evidence to sup­
port the first finding of negligence: but (Meredith. J.A.. dissentingi 
that, as there was uncontradicted evidence that the engine had no head 
light, as the defendants’ rules provided that a train running when ob­
scured by fog must display a headlight, as the jury might well infer 
that, if it had been displayed, it probably would have prevented tin 
accident, as the point was, though not specially mentioned in the plead 
ings, submitted to the jury by the trial .fudge, without objection, and 
was, in the circumstances, one proper for their consideration, and a* 
there was evidence upon which the jury might well negative contributory 
negligence, judgment was properly given for the plaintiff. Per Meredith. 
•I.A.:—The jury may act upon proper presumptions of fact, but may 
not draw upon their imaginations, nor supply facts which ought to he 
proved under oath. The analogy of judicial notice obtains to some ex 
tent, but is limited to a few matters of elemental experience; and it 
is not in the category of elemental experience that in a dense fog in 
the daylight the headlight of an engine would have conveyed to the 
deceased the fact that the train was running on the east-bound track, 
in time to save him from his assurance that it was on the other track. 
There was not a particle of evidence that the negligence of the defend­
ants in running the train without a headlight was the cause of the acci­
dent; and there should lie a new trial.

(irahum v. Grand Trunk lly. Co., 13 Can. fly. Cas. 232. 25 O.L.H. 
420.

Swim; iiriim;k ox railway—Semaphore and hridge lights.
The exception to a rule of a railway company that its trains are en- 

t ircly under the control of the conductors and that their orders must 
be obeyed except when they are in conflict with the rules and regula­
tions or plainly involve any risk or hazard to life or property, in either 
of which cases all participating will lie held alike accountable, does not 
apply where an engine driver passed a semaphore which was against his 
train proceeding and stopped at a water tank until he had filled Lia
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engine when lie signaled to the eondiietor that he was ready to go ahead 
and the conductor signaled to him to go ahead amt he ran on to an 
open bridge which was near the tank and the engine ran off into the 
water and the engineer was drowned and where the jury found that the 
engineer acted reasonably and with proper precaution when lie saw that 
the lights of the bridge indicated that all was right to go across and 
that he went ahead upon being signalled by the conductor to do so. 
Where a locomotive driver passed a semaphore which was against hi* 
train proceeding and stopped at a water tank until he had tilled hi- 
engine, when he signalled the conductor, wlm. by a rule of the coni 
panv had entire control of the train, that he was ready to go ahead 
and he ran on to a swing bridge which was then being opened to let a 
tug pass and the engine ran oil" into the water and the engineer was 
drowned, his death was due to the negligence of the conductor and not 
to his own. his act of negligence in pacing the semaphore having ex 
pended itself whim the train stopped at the water tank. Smith v. 
iIrainl Trunk Ry. Co.. .‘I O.W.N. 27b. reversed.

smith v. (iraml Trunk l*y. Co. (Ont.i. 14 Can. Ity. Cas. lb. 2 D.L.R. 
251.

|Reversed in 14 Can. Ity. Cas. :iuo. s D.L.lt. 171.]

Railway nwixu miiin.i Nkuuukxck.
Where a locomotive driver ignored and passed a semaphore which 

was against his train proceeding and stopped at a water tank until In­
laid tilled his engine, when lie signalled the conductor, who. by a rule 
of the company, had entire control of the train, that lie was ready to 
go ahead, and the conductor signalled him to go ahead, and he. still 
ignoring the semaphore, ran on to a swing bridge which was then being 
opened to let a tug pass and the engine ran oil' into the water and the 
engineer was drowned, his death was due to his own negligence. The 
exception to a rule of a railway company that its trains are entirely 
tinder the control of the conductors and that their orders must lie 
olieyed except when they are in conllict with the rules and regulations or 
plainly involve any risk or hazard to life or property, in either of 
which cases all participating will lie held alike accountable, is appli­
cable where an engine driver passed a semaphore which was against 
bis train proceeding and stopped at a water tank until lie had filled his 
engine, when he signalled to tin conductor that he was ready to go 
ahead and the conductor signalled to him to go ahead and lie ran on to 
an open bridge which was near the tank and the engine ran off into the 
water and the engineer was drowned, although the jury found that the 
engineer acted reasonably and with proper precaution when he saw that 
the lights on the bridge indicated that all was right to go across and 
that he went ahead upon being signalled by the conductor to do so. |Smith 
x. (band Trunk Ry. Co.. .‘1 O.W.N. 370, restored; Smith v. Grand Trunk 
l'.v. Co., 14 Can. Ry. Cas. 40. 2 D.L.R. 251, reversed.]

Smith v. Grand Trunk Ry. Co. (No. 2), 14 Can. Rv. Cas. 300, 8 D.L.R.
171.

Railway fireman—Nbolioexce of exuixker—Absence of riiixals— 
Common law.

A railway company is not liable at common law for the death of the 
tireinan of a locomotive that was propelling a snow plough, as the result 
of a collision with another train, due to the negligence of the engineer 
in charge of the engine in continuing to run it without attemping to 
learn the cause of the failure of the signalman on the plough to give
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crossing and station signals, where no negligence on the part of the 
signalman was shewn, as the engineer whose negligence caused the ucci 
dent was the deceased’s fellow servant.

Jones v. Van. Vac. Ry. Co. (Out.), 14 Can. Ry. Cas. 7II. 5 R.L.R. 332, 
fReversed in 111 Can. Ry. Cas. 305, 13 D.L.R. 000. |

Dim xkkxxkk* of khixai.max vavhixii iifkaii.mkxt—lxmti.ovKixo ham 

The Hoard granted the application of the V. IV It. Co. to cross the 
tracks of the V. X. I*. Co. upon the terms that the applicant should ;ii 
its own expense, insert a diamond in the track, provide, maintain and 
operate an interlocking plant including the cost of keeping a signal 
man in charge of the crossing. The signalman was appointed by tin- 
C. X. II. to the satisfaction of both companies. While a V. I*. II. train 
was approaching the crossing the signalman, being intoxicated, derailed 
the train, killing the fireman. The V. I\ It. Co. was held liable in dam 
ages for the death of its servant, the fireman, because it was alone 
responsible for the negligence of the signalman, who, at the time of the 
accident, while adjusting the points and giving the signals for its train, 
was to be regarded as a person in its employment. The whole cirenin 
stances of the employment must Is- looked at and the real effect of the 
actual relation existing must not be hist sigh1 of in deference to a 
formula about hiring and paying. | Hansford v. (iraml Trunk Ry. Co. 
(1000), 13 O.W.R. 1184, at p. 1187. specially referred to.J 

Pat-tison v. Can. Pae. Ry. Co., 14 Can. Ry. Cas. 401, 24 O.l..R. 4S2.
| Reversed in 20 O.L.R. 410. 14 Can. Ry. Cas. 405).

|)VTY TO WARN—WORKMKX AT TRAMWAY (ROSKIXV.—APPROACH I XU CARR—• 
“Dkkkvtive HYHTKM.”

The work of laying planks at a tramway crossing may properly he 
found to have been done under a “defective system" when the foreman, 
whose duty it was to watch and warn the men of approaching ears pass 
ing at high speed at about fifteen-minutes intervals, was also required to 
do manual work along with the men in his charge, thus distracting his 
attention from the watching which was necessary for their protection. 

Kllis v. British Columbia Klee. Ry. Co.. 20 D.L.R. 82.

].!AIIII.ITY OF MASTER—'“RKHPONIIKAT HITKKIOR”—NKUI.HIKNCK OF HI0XAI 
MAN.

The application of the rule respondeat- superior to each particular case 
depends upon facts and is a question of fact. | MeCartan v. Belfast liar 
hour Commissioners. 11011] 2 lr. R. 143, 44 Irish L.T. 223, referred to.| 
W here a railway company applies to the Board under s. 227 of the Railway 
Act. 1000. for leave to cross the line of another railway company, and the 
Board, by its order giving leave to cross, directs that an interlocking plant 
shall• be established at the crossing at the expense of the applicant coin 
pany, and that the other company, whenever it desires to make use of tin 
crossing shall lie entitled upon notice to the applicant company, to place n 
signalman in charge thereof, whose wages are paid by the company an 
pointing him and reimbursed to it by the applicant company, the aigmilnmn 
so appointed is the servant of the company appointing him. and that com­
pany, and not the applicant company, is liable to a servant of the applicant 
company who is injured by the negligence of the signalman in passing a 
train of the applicant company over the crossing. Judgment of Boyd. 
C., Pattison v. V.P.R., 24 O.LR. 482. 14 Can. Ry. Cas. 401, reversed. Har­
row, J.A., dissenting,

Pattison v. Can. Pae. Ry. Co., 14 Can. Ry. Cas. 405, 2(1 O.L.R. 410.
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B. Health Protection.
Unlicensed physician engaged to attkxii employees—I.iaiiii.ity ok rail­

way COMPANY.
Where it is eatahliahod that a physician engaged hy an employer. upon 

salary provided hy mvana *»f deduction from the wages of the employees, 
for the purpose of affording medival care ami attendance to the employees, 
«as not a lieensed medival praetitioner, the employer is liable for damages 
sustained through the fault of the physieian, unless lie produces evidence 
to shew that the engagement uns made through error and without fault 
attributable to him.

North Shore Power & Navigation to. v. Wallis. "JO tjue. K.IV àOti.
F. Licensee; Trespasser; Free Pass.

I'.MPI.OYK.KN OK OTHER COMPANY—|)CTY OK RE.XHONAISLE CAltK TO.

A lumber voiitpany bail railway sidings laid in their yard for conven­
ience in shipping lumber over the line of railway, with which the switches 
connected, and followed the practice of pointing out to the railway com­
pany the loaded cars to be removed, the railway company thereupon send 
iag their locomotive and crew to the respective sidings in the lumber yard 
and bringing away the cars to be despatched from their depot as directed 
hy the bills of billing;—Held, that in the absence of any special agree­
ment to such effect, the railway company's servants, «bile so engaged, 
«ere not the employees of the lumber company, and that the railway com 
puny remain liable for the conduct of the persons in charge of the loco­
motive used in the moving of the ears; and that where the lumber com­
pany’s employees remained in a car lawfully pursuing their occupation 
there, the persons in charge of the locomotive owed them the duty of using 
reasonable skill and care in moving the car with them in it. so as to avoid 
all risk and injury to them. 22 A.I!, (tbit.) 292, aflirming 25 t>.|{. 209, 
affirmed.

Canada Atlantic lly. Co. v. Ilurdman. 25 Can. S.C.R. 205.
[Referred to in Tobin v. New (ilasgow Iron, Coal & Itv. Co., 29 N.8.R. 

76.1

Employee traveling on pass Ft i.i.ow servant—Common employment.
Deceased, an employee of defendant company, was killed in a collision 

between the car of the defendant company on which be was traveling to 
his work, and n freight car which bad been allowed to get loose and run 
down grade alone. There was no proof of how this car got away. Some 
evidence was given of a pass from the company having been found on de 
ceased, but not to shew that this pas* had been issued to him over that 
portion of the line, nor was the pass produced:—Held, that the onus was 
on the defendant company to shew that deceased was traveling on a pass 
and that it was not shewn that he was being carried in such circumstances 
as to make him a fellow servant with those operating the line. Her Irving. 
•I.A.:—That the case had not been tried out, because the trial Judge, after 
instructing the jury that defendant company would not be liable if it was 
found that deceased was traveling on a pass by reason of the negligence 
of a fellow servant, asked the jury to tind whether the accident was due 
to a defective system without explaining to them what constituted a de­
fective system.

Wilkinson v. British Columbia Klee. By. Co., 1.1 Can. By. Cas. .178, 10 
B.C.R. 113.

[Affirmed in 45 Can. S.C.R. 261, 13 Can. Ry. Cas. 382.]



EMPLOYEES.
Defective system—Gratuitous pahsexoer— Free pass—Fellow serv­

ant.
The plaintiff's husband was an employee engaged a» n mechanic in the 

company's workshops and was traveling thither to his work on one of 
the company's passenger ears, as a passenger, without payment of fare, 
A freight car became detached from a train, some distance ahead of tin- 
passenger ear and proceeding in the same direction, it ran backwards down 
a grade, collided with the passenger car and the plaintiff's husband was 
killed. The manner in which the freight car I ms-a me detached was not 
shewn. On the body of the deceased there was found a permit or “pass,"’ 
which was not produced, and there was no evidence to shew any condi­
tions in it, nor over what portion of the company's lines nor for what 
purposes it was to be honoured. On the close of the plaintiff's case, the 
defendants adduced no evidence whatever, and the jury found that the 
company was at fault, owing to a defective system of operation of their 
trains, and assessed damages, at common law. for which judgment was en 
tered for the plaintiff:—Held, that there was a presumption that deceased 
was lawfully on the passenger ear, and, in the exercise of their business 
as common carriers of passengers, the company were, therefore, obliged to 
use a high degree of care in order to avoid injury being caused to him 
through negligence : that there was nothing in the evidence to shew that 
deceased occupied the position of a fellow servant with the c s en­
gaged in the operation of the trains which were in collision; and that, in 
the absence of evidence shewing any agreement, express or implied, or 
some relationship between the company and deceased which would exclude 
or limit liability, the plaintiff was entitled to recover damages at common

Judgment n from, B.C.R. 113, 13 Can. Ily. Cas. 378, affirmed.
[Nightingale v. Union Colliery Co., 35 Can. S.C.R. 05. distinguished.]

British Columbia Elec. Ry. Co. v. Wilkinson, 13 Can. Cr. Cas. 382, 45 
Can. S.C.R. 203.

Liability—Brakeman of another railway—Tracing cars.
A brakeman who was employed by a railway company other than the 

defendant, cannot recover for injuries sustained by being struck by a 
train where, without the knowledge or leave of the defendant, lie was in 
its yard looking for cars that might lw* delivered to his master in due 
course, so as to, for his own convenience, expedite their disposal, when 
received, since no breach of any duty owed him by the defendant was tin- 
cause of his injury.

Cunningham v. Michigan Central Ry. Co. (Ont.), 14 Can. Rv. Cas. flfi. 
4 D.L.R. 221.

Employee of another railway in defendant's yard—Duty to tres­
passer—Speed of train in railway yard.

A brakeman of a railway company other than the defendant cannot 
recover for injuries sustained while, for purposes of his own, he was in 
the defendants’ yard, by being struck by a train that gave all statutory 
warnings of its approach, where the plaintiff stated immediately 
after the accident that he saw the train coming hut supposed that it 
was on a track different from that near which lie was standing and where 
no peculiar circumstances are shewn to require a lessening of speed in 
the yard below that permitted by statute.

Cunningham v. Michigan Central Ry. Co. (Ont.), 14 Can. Ry. Cas. !>t), 
4 D.L.R. 221.

55
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Acquiescence of railway company.
Permission of a railway company to a brakeman of another company 

to enter its yards to look for cars that might ht» delivered his master in 
due course, so as to, for his own convenience, facilitate their disposal 
when received, cannot he inferred from the testimony of the plaintiff 
that he had done so for several months in the nighttime, or from the 
testimony of a servant of the defendant that he had “seen them come 
out different times,” since it was not sufficient to shew knowledge on the 
part of the defendant of the plaintiff's conduct, much less to establish 
acquiescence therein sufficient to amount to leave or right to do so.

Cunningham v. Michigan Central Ry. Co. (Ont.), 14 Can. Ry. Cas. 96,
4 D.L.R. 221.

G. Assumption of Risk; Volens.
Negligence—Risk voluntarily incurred—“Volenti non fit injuria.’* 

On the trial of an action for damages in consequence of an employee 
of a lumber company being killed in a loaded car which was being shunted, 
the jury had fourni that “the deceased voluntarily accepted the risks 
of shunting,” and that the death of the deeased was caused by defendant's 
negligence in shunting, in giving the ear too strong a push:—Held, that 
the verdict meant only that deceased had voluntarily incurred the risks 
attending the shunting of tin- ears in a careful and skilful manner, and 
that the maxim “volenti non fit injuria” hail no application. [Smith v.
I taker, [1891] A.C. 32.1, applied.] 22 A.R. (Ont.) 292. affirming 2.1 O.lt. 
209. aflirmed.

Canada Atlantic Ry. Co. v. Hurdman. 2.1 Can. S.C.R. 205.
| Referred to in Tobin v. New Glasgow Iron, etc., Ry. Co.. 29 N.S.R. 

76.1

Dangerous works—Ordinary precautions—Knowledge of risk—Con­
tributory NEGLIGENCE—VOLUNTARY EXPOSURE TO DANGER.

An employer carrying on hazardous works is obliged to take all reason, 
aide precautions, commensurate with the danger of the employment, for 
the protection of employees, and, where this duty has been neglected, the 
employer is responsible in damages for injuries sustained by an employee 
as the direct result of such omission. [Lepitre v. Citizens Light & Power 
Co.. 29 Can. S.C.R. 1, referred to by Nesbitt, J.l In such a case it is 
not sufficient defence to shew that such a person injured bad knowledge 
of the risks of his employment but there must be such knowledge shewn 
as, under the circumstances, leaves no doubt that the risk was voluntarily 
incurred and this must lie found as a fact. Judgment of the King’s Bench, 
Montreal, affirmed.

Montreal Park & Island Ry. Co. v. McDougall, 36 Can. S.C.R. 1. 
[Followed in Grenier v. Wilson, 32 Que. S.C. 207.]

Dangerous work—Common fault.
Where an employee of a railway company was killed while engaged in 

a dangerous operation permitted by the conductor, both the company 
and e were held to be negligent.

Great Northern Ry. Co. v. Cyr, 18 Que. K.B. 410.

Operation of coal mine—Negligence of employee.
Vnder the system of operating the defendant company’s coal mine, 

coal was brought to the surface by means of box cars and at intervals 
what was termed a “rake of cars” was sent down to bring up men. In

8470
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the latter case the rules of the company required the man in charge of 
the brake to give four raps upon the rope connecting the cars with the 
hoisting engine at the surface as a signal that men were on board, when 
the cars were raised at a much slower rate of speed than that employed 
in raising coal. The man in charge of the brake, in violation of the rules, 
gave only one rap upon the rope (the signal used where coal was being 
raised) and the cars being brought up at a great speed run off the track, 
resulting in the death of one man and serious injury to another. In an 
action under the Employers’ Liability Act, B.S. 11100, e. 170:—Held, 
affirming the judgment of the trial Judge, (1) That the ease was within 
s. :i, subs, (e) of the Act. relating to the negligence of persons in the 
service of the employer and having “charge or control of any points, sig 
mil. upon a railway, etc." (2) That there was no such contributory neg­
ligence on the part of plaintiff in remaining upon the cars (there having 
been an opportunity of getting off at a stopping place) as would dis 
entitle him to recover, (.’ll That the principle volenti non lit injuria 
could not be invoked on behalf of tin* defendant company.

Bell v. Inverness By. & Coal Co., 42 X.S.B. 20"),

Knowledge ok defects ou daxoek by servant—Statutory duty imposed
ON MASTER.

Where a statutory duty is east upon a master in any particular work, 
the fact that a servant continues in that work with knowledge of its 
dangerous character and appreciation of the risk thereof, docs not render 
the maxim “volenti non lit injuria” applicable so as to absolve the master 
from liability, unless it is shewn that the servant undertook the em­
ployment not only with knowledge of the risk involved, but also of the 
master's statutory duty in respect thereto. (Per Galliher. J.A.)

Clark v. Can. Vac. By. Co. (B.C.), 14 Can. By. ( as. 51.2 D.L.H. .Til.

Voi.ENR A QUESTION FOR JURY—FUNCTION OF COURT OF APPEAL ON REVIEW 
—Order of Board—Failure to publish in Gazette.

In the absence of express consent or agreement to take the risk with 
out precautions, the question of volens is peculiarly one for the jury, 
and the Court of Appeal should only interfere where the evidence is of 
such a character that only one view can reasonably be taken of the 
effect of the evidence (Galliher, J.A. dissenting). [MeVliee v. Esquimalt 
and Nanaimo By. Co., 40 Can. S.C.B. 43, followed.] Ver Irving, J. A.: 
The omission to publish in the Gazette an order of the Board cannot in­
validate it, but merely necessitates proper proof of the order before the 
Court can act on it.

MeVliee v. Ksquimalt & Nanaimo By. Co., 22 B.C.B. (17.

Injuries to switchman—Defective engine—Unauthorized use—Con­
tributory NEGLIGENCE—PROXIMATE CAUSE.

There can lie no recovery either at common law or under the statute 
where the real basic cause of an accident and the resultant injuries to a 
switchman is the unauthorized taking and using of an untested and defer 
tive engine by the switching crew whom he voluntarily assisted in the 
taking and using of the engine with knowledge of its defective condi-

Hilc v. Grand Trunk Pacific By. Co., 24 D.L.B. 0.

Alighting while train moving.
A workman engaged in taking wires up and down telegraph poles, mid 

for that purpose traveling in a work train with a crew from place to
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place, is not justified in alighting from one car and attempting to get 
on another while the train is in motion, and between stations; and such 
conduct is not a “risk arising out of and incident to the nature of the 
employment” wthin the meaning of ». Ü of the Workmen’s Compensation 
Act, Sask. Stat. 1010—11, c. 0, so as to render the employer liable for 
injuries to the employee resulting therefrom, the employer’s liability in 
such vase being limited to the ordinary risks of travel. | Plumb v.
( olxlen Flour Mills Co., (1014J A.C. 0‘2 ; Barnes v. Nunnery Colliery Co..
11012] A.C. 44. followed; Herbert v. Vox, 84 L.J.K.B. (170; Jibb v. Chad­
wick, 84 L.J.K.B. 1241; Parker v. Black Rock, 84 L.J.K.B. 1873; Price 
v. Tredegar, .‘10 T.L.R. 383. referred to.]

Bechtel v. Can. Pae. Ry. Co., 26 D.L.R. 339, 0 S.L.R. 3. 33 W.L.R. 42(1.

Tkm poraby suspension ok work—Voi.ens—Dangerous locality.
A temporary suspension of work does not always deprive the workman 

of his recourse under the Workmen's Compensation Act (Vue.) if he is 
the victim of an accident during such suspension; but if the workman, 
notwithstanding the employer’s orders to the contrary, withdraws from 
the latter’s superintendence, leaves his work and traverses, in his own 
interest, a dangerous place, situated where the work is carried on, he 
loses his recourse against his employer.

Uvery v. Grand Trunk Ry., 26 Que. K.B. 281.
H. Negligence of Fellow Servant.

Neglect of fellow workman—Contributory negligence—Defective
system.

Deceased while engaged in discharging the duties of section foreman 
for the defendant company in their railway yard was run over by a train 
ami killed. There was a high wind blowing at the time accompanied by 
considerable snow, and deceased was occupied in keeping the points of a 
switch clear of snow. Tills required constant attention and under the 
conditions prevailing at the time prevented him from observing the ap­
proach of the train. The train was being moved in a reverse direction 
and the accident was shewn to have been wholly due to the neglect of 
the proper persons, employed in connection with the running of the train, 
to ring the l>oll or blow the whistle or to stand on the forward end of 
the cur for the purpose of giving the necessary warning. Plaintiffs, the 
widow and children of the deceased, sued for damages under the common 
law as aided by Lord Campbell’s Act;—Held, that deceased was not 
guilty of contributory negligence, hut that as all the negligent omissions 
were those of fellow workmen and there was no proof of a system on the 
part of the defendant company of running their trains without these 
precautions being taken, defendant was not liable.

McMullin v. Nova Scotia Steel & Coal Co., 41 N.S.R. 314.

Unskilled workman directed to perform work which requires skill
IX) AVOID ACCIDENT.

Although an employer is not liable as a general rule, for the result of 
accidents which happen to employees from dangers essentially inherent 
in the work which is being performed, he, nevertheless, liecomes liable 
when reasonable precautions have not been taken hv him to reduce the 
danger to the lowest point or remove it altogether. And so, when 
work which is not specially unsafe for a skilled workman, such ns the 
driving of spikes on a railway, is entrusted to an unskilled person, the 
employer is responsible for an accident to the workman resulting from 

Can. Ry. L. Dig.—18.



274 EMPLOYEES.

his inexperience, reasonable précautions to avoid it not having hwn 
adopted.

Sparano v. Can. Pac. Ry. Co.. 22 Que. S.C. 202 (Archibald. J.).

Ix.IVKY TO KMPLOYEE ROLLING TIMIIKRK—FELLOW SERVANT—FKI.IOW sfiiy 
ANTS ANI) Til KIR NEGLIGENCE.

Where an employee, while engaged with fellow workmen in rolling up 
timbers on Hat ears, which timliers were similar to telegraph poles. !»• n_> 
larger at one end than the other, and the only inference to be drawn 
from the evidence as to the cause of the accident is one of three alteiiM 
fives: — (1) The small end was rushed up too fast; or (2) the fellow . in 
plovees of the plaint ill' let go the big end when they should and could 
have held it; or (.*1) there were not sullieient men on the joh to hold the 
timber up, a judgment by the trial Court in favour of the defendant will 
he reversed on appeal and judgment entered for the plaintiff for hi- 
damages sustained. | Rostrum v. C.N.R., 3 D.L.R. 302, 21 W.L.R. 22.*». 
distinguished.]

Tornngue v. Can. Pac. Ry. Co., 8 D.L.R. 211.

Negligence of trackmahtkh—Fellow servant—Common employment.
Negligence of a travkmaster of a railway company causing an injury 

to a man employed as one of a crew engaged in removing gravel from 
a ballasting train working on a section of the road under the control 
of the trackmaster is the negligence of a fellow servant engaged in a 
common employment, and the company is not liable in an action for dam. 
age resulting therefrom.

Day v. Can. Pac. Ry. Co.. 3 Can. Ry. Cas. 307. 3fi X.B.R. 323.

Collision—Death of railway fireman on snowpi.oi oii—Vnqi alified
SIGNALMAN.
A railway company cannot he held liable for the death of a fireman 

on a snow-plough train as a result of a collision, merely because it em­
ployed an umpialilied signalman on tie* snowplough, where it did not 
appear that an accident was the result of his disqualification.

Jones v. Can. Pae. Ry. Co. (Ont.), 14 Can. Ry. Cas. 70. 5 D.L.R. 332.
[Reversed in 10 Can. Ry. Cas. 305. 13 D.L.R. 900.]

Negligence of fellow servant.
Where a yard foreman, engaged with his assistant upon their duties 

in the yard, was struck and injured by an engine which was being used 
for shunting purposes, a finding hv the jury that the accident was caused 
by reason of the negligence of the assistant and that the latter had the 
charge or control of the engine, within the meaning of subs. 5 of s. 3 of the 
Workmen's Compensation for Injuries Act, is supported by reasonable 
evidence where it appears that the engine was living run by an engineer 
who was subject to the orders of the assistant, who failed to carry out the 
orders he received from the yard foreman.

Martin v. Grand Trunk Ry. Co., 8 D.L.R. 590, 27 O.L.R. 105, 15 Can. l«v. 
Cas. 1.

Statvtory ditty—Railway employees passing test—Common employ­
ment.

Where a railway company in breach of the duty imposed by Order 
No. 12225 of the Board, permits an employee to engage in the operation 
of trains without the specified examination and test, the company is. by 
virtue of s. 427 of the Rnilwuy Act, 1906, liable in damages to any per-
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fou injured a* « result of such breach of duty. [.I«mes v. Can. Pac. Ry. 
Co., 14 ( an. Ry. Cas. 7(1, 5 D.L.R. 332, 3 O.W.N. 1404, reversed: see also 
Workmen's Comjx-nsution for Injuries Act, R.S.O. 1807, e. 1(10. R.S.O. 
1914, c. 140, and Fatal Accidents Act, 1 (ieo. V. (Ont.) c. 33, amending 
R.S.O. 1807, e. 100, R.S.O. 1014. e. 151.1 The defence of common em­
ployment is not available to the master in a ease in wliieli injury has 
Wen caused to a servant by the negligence of a fellow servant selected 

v the master in breach of a statutory duty to employ in the particular 
service only persons who have passed a qualifying test, if the injury 
lie the natural consequence of the lack of capability which the test should 
have disclosed. l#lonvs v. Can. Pac. Ry. Co., 14 Can. Ry. Cas. 76, 5 D.L.R. 
:i:i2. 3 O.W.N. 1404, reversed; droves v. Wiinborne, 11808] 2 Q.li. 402, 
applied.] The flagrant failure of a section foreman improperly entrusted 
with the charge of a railway snow-plough train in violation of statutory 
regulations requiring that only employees should be placetl in charge 
who had passed the prescrib'd examination to observe the signals or to 
signal to the engine driver in rear may. in the absence of evidence to the 
contrary, be presumed to have resulted from bis want of skill, knowledge 
or experience, or to some pbysicul incapacity or defect, which the statutory 
examination or test would have revealed; and the railway company is 
properly held liable in damages for the death of his assistant on the 
snowplough in a collision resulting from the section foreman's neglect 
in which he also was killed; the company’s action in setting an unquali­
fied man to do such work was either the sole effective cause of the accident 
or a cause materially contributing to it, and the case therefore could not 
have been properly withdrawn from the jury. Jones v. Can. Pac. Ry. Co., 
14 Can. Ry. Cas. 76, 5 D.L.R. 332, 3 O.W.N. 1404, reversed.

Jones v. Can. Pae. Ry. Co., 16 Can. Ry. Cas. .105, 13 D.L.R. 906. ,10 
O.L.R. 331.

FRLLOW SERVANTS—WATCHMAN AT LEVEL CROSS INC.—TRAIN CREW—COM- 
MON-I.AXV REMEDY.

A person employed by a railway company as a watchman at the cross­
ing of its railway with a street railway at level is a fellow servant 
with the erew of a train passing over the crossing; and, if he is killed 
in consequence of the negligence of the train crew, his widow cannot, re­
cover damages at common law against the railway company. [Waller v. 
South Eastern Ry. Co.. 2 11. & C. 102; Morgan v. Vale of Neath Ry. Co., 
L.R. 1 (j.B. 149. and Lovell v. Howell, 1 (MM). 161, followed.] S. 276 
of the Railway Act, 1906, is for the protection of er ees of the rail­
way company as well as of the public, and the widow and administratrix 
of a watchman employed by the company at a level crossing of the rail­
way with a street railway, who is killed in an accident caused by a breach 
of that section by the running of a freight train backwards over the 
crossing without any person on the end car to give proper warning of 
its approach, resulting in a collision with a street ear crossing the tracks, 
may recover damages against the company under that section. | Mc­
Mullin v. X.N. Steel & Coal Co., 7 Can. Ry. Cas. 198, 39 ('an. S.Ü.R. 39,3, 
ami Lainond v. G.T.R. Co.. 7 Can. Ry. Cas. 461, 16 O.L.R. .165, followed.] 
I'vcn if it were shewn that a street railway company, as well as a railway 
company, might also lie liable for the consequences of an accident which 
resulted in the death of one of the railway’s employees because of the 
negligence of the motormun, an employee of the street railway company, 
that would not prevent the recovery of full damages from the railway

8
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company. [“The Bernina,” 13 A.C. 1, and Burrows v. March Gas & Coke 
Co., L.R. 5 Ex. 67, followed.]

Pettit v. Can. Northern Ry. Co. (Man.), 14 Can. By. Cas. 293, 7 D.L.R. 
046.

[Varied in 11 D.L.R. 310, 23 Man. L.R. 213 by reducing the damages.]

Personal injuries—Common law—Dangerous system.
The personal injuries received by the plaintiff, a front end brakesnum, 

while in the performance of his duty standing on the gangway between the 
locomotive and tender, looking for signals on the approach of a station, and 
observing if there were any hot I sixes in the trucks of the cars, by lieing 
knocked from the train in stepping backward, by a poker in the hands of 
the fireman, and run over by the train were not due to the negligence of the 
defendants at common law, or the use of an alleged dangerous system by

McIntyre v. Grand Trunk Ry. C'o., 18 ('an. Ry. Cas. 100. See 0 O.W.X 
618.

I. Duty of Care; Contributory Negligence.
Accident to workmen on track—Coxtriuutory negligence.

The plaintiff, a workman in the employ of the company, was injured by a 
car striking him while working on the track. In an action for damage- the 
company defended on the ground that he had not been reasonably careful in 
looking out for the curs. The trial Judge held that plaintiff was the can— 
of his own misfortune and could not hold defendants liable. This judgment 
was affirmed by the Divisional Court, but reversed by the Court of Appeul 
for Ontario, which ordered n new trial. The Supreme Court of Canada 
affirmed the decision of the Court of Apjicnl. tlWynne, J., dissenting, but. on 
counsel for the company stating that a new trial was not desired, judg- 
ment was ordered to Ik* entered for plaintiff with $500 damages, the 
amount assessed by the jury at the trial, and the appeul was dismissed with

Hamilton Street Ry. Co. v. Moran, 24 Can. S.C.R. 717.
I Distinguished in OT learn v. Port Arthur, 4 O.L.R. 209; referred to in 

Preston v. Toronto Ry. Co., 11 O.L.R. ûü.|

Injury to workman—Common fault.
When an accident to a workman is due to his own negligence the em­

ployer cannot be held e<|ually negligent on account of defects in the working 
apparatus in the absence of positive proof that such defect contributed tu 
the accident.

Dorin v. Can. Pae. Ry. Co., 37 Que. 8.C. 493 (Ct. Rev.).

Injuries to employee—Moving car Negligence of foreman.
A railway company is not liable to an employee for injuries sustained 

by him when he. well knowing the dangers of the work and being an old 
hand, stepped on a track in front of a car moving in his direction, without 
looking to see whether anything was approaching. In order to succeed, 
the employee would have to shew want of proper precaution, or something 
in the conduct of the man in charge of the ear which would amount to 
negligence. [Dominion Iron A Steel Co. v. Oliver, 35 Can. S.C.R. 517, fol­
lowed.]

Lennox v. Grand Trunk and Can. Pae. Ry. Cos., 19 O.VV.R. 109, 2 O.W.X. 
1078.
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INJURY TO EMPLOYEE—EXOINB MOVING BACKWARDS IN RAILWAY YARD
Railway yard.

Under s. 270 of the Railway Act, 1900. as amended by 9 & 10 Kdw. VII. 
c. 50, s. 7, it is only when a train is passing or alunit to pass over or along 
a highway that the railway eompany is required, in case the train is not 
headed by an engine moving forward in the ordinary manner, to station a 
man on that part of the train, or of the tender if that is in front, which is 
then foremost, to warn persons standing on or crossing or alumt to cross 
the track, and s. 274 of the Act, requiring the use of the hell and whistle, 
should be interpreted as limited in the same way. The plaint ill's husband, 
an employee of the defendant company, while proceeding through the rail­
way yards on business of his own, stepped oil* the track on which he was 
walking, to avoid an approaching express train, ami stepped on to another 
track, when he was struck and killed, at a point which was not near any 
highway crossing, by a yard engine moving reversely without any person 
stationed on the part of the tender, which was foremost. There was a path 
between the two tracks on which the deceased might have walked safely:— 
Held, without a finding on the evidence ns to whether or not the hell of tin- 
yard engine had been rung, that the defendants were not liable, as they had 
not been guilty of any negligence, ami the deceased was guilty of contrib­
utory negligence in going upon the other track. Semble, the deceased had 
no right to be where lie was at the time of the accident and was therefore 
a trespasser: [Deane v. Clayton ( 18171. 7 Taunt. 4S9, and Jordin v. 
Crump (1847), 8 M. & VV. 782], and no action was maintainable without 
evidence of intention to injure.

Nkulak v. Can. Northern Ry. Co., 29 Man. L.R. 242, 15 VV.L.R. 699.

Injury to yardmaster—Shunting cars—Failure to look.
Action by the administrators of the estate of a railway yardmaster in 

the service of the defendants, to recover damages for his death caused by 
their negligence, by being knocked down and killed, while at work in the 
yard, by two shunted ears under the control of the defendant. The jury 
found a verdict for plaintiffs. A motion for a nonsuit was made by de­
fendants and was reserved till after verdict:—Held, per Meredith, J., that 
the motion must be sustained because of the contributory negligence of the 
deceased in not looking out, when going behind some other cars on the 
track, to see whether there was danger.

London & Western Trusts Co. v. Pere Marquette Ry. Co., 5 Can. Rv. Cas. 
44. « O.VV.R. 321.

[Reversed in London & Western Trusts Co. v. laike Erie & Detroit River 
Ry. Co., 12 O.L.R. 28, 5 Can. Ry. ( as. 364. See 5 Can. Ry. Cas. 53, 7 
O.W.R. 511.]

Injury to yardsmax shunting cars—Absence op warning—Failure
to look.

A railway yardsman in the ordinary course of his duty was passing be­
hind the most westerly of four cars standing by themselves on a side line. 
As he was crossing the track, two cars of the defendants, propelled by a 
flying shunt, came from the east and ran into the standing cars, with the 
result that he was knocked down, run over, and killed by the ear behind 
which he was passing. There was no evidence that cars were liable to be 
shunted negligently or unexpectedly, and he did not see or hear the cars, 
and no warning was given to him:—Held, that there was evidence of neg 
ligence on the part of the defendants to go to the jury, and that the fact, 
that the yardsmaster did not look for approaching cars before going lie- 
hind the standing car was not sufficient to shew that he was guilty of such
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negligence as ipso facto to deprive liim of the right to recover. Judg- 
incut of Meredith, J., « O.W.R. 321, 5 Can. Ry. ( as. 44, reversed.

I.undon & Western Trusts Co. v. Lake Erie & Detroit River Ry. Co.. 
Can. Ry. Cas. 304. 12 O L E. 28.

| Followed in Wallman v. Can. Vac. Ry. Co., lti Man. L.R. 82, 0 Can. Ry 
t as. 2211.1
1)1 TV OF EMPLOYEE— IMPERFECT IX SULATION OF ELECTRIC WIRES—Dl'TY 01 

INSPECTION.

An electric line foreman in the company's employ met his death from con 
tact with imperfectly insulated live wires while at some work in proximity 
to them in the powerhouse. The evidence left doubt whether the duties of 
deceased included the inspection ami care of the wires both inside and 
outside of the powerhouse, or whether bis engagement was to perform tin- 
duties in question in respect only to the wires outside the powcrhoiiM 
walls:—Held, that the onus of proof as to the point in dispute was on tin 
defendants, and. such onus not having been satisfied, they were liable in 
damages. Judgment appealed from utlirmcd. Davies, J„ dissenting, on a 
different view of the evidence in holding that the duties of deceased included 
inspection and care of the interior wiring.

(.Mieliee Ry.. Light & Power Co. v. Fortin, 7 Can. Ry. Cas. 252, 40 Can. 
S.t.E. 181.'

INJURY TO CONDUCTOR BV GRAVEI.-8PREADIX0 MACHINE—FAILURE TO LOOK—
Obstruction of view.

In an action by the conductor of a construction train for injuries re 
suiting from a wing of a gravel-spreading machine operated by air pré­
sure. coming down upon him, caused by the engineer in charge of the 
machine unintentionally starting it by striking his knee against the liamlle 
of a valve used to set it in motion while attempting to get closer to the air 
gauge, which, owing to the darkness, he could not see from where he stood 
without a light, to ascertain if there was suflicient air in the reservoir of 
the machine to operate the same, a motion fur the nonsuit was rightly re­
fused, it being fur the trial Judge to say whether any facts have been estab­
lished in evidence from which negligence may lie inferred, and for the jury 
to say whether or not from these facts negligence ought to be inferred.
| Metropolitan Ry. Co. v. Jackson, 3 A.C. li>7, followed.]

Tobin v. Can. Pee. Ry. Co., 2 I).L.R. 173. 20 W.L.R. 676.

Injury in course of employment Removing train stalled in snow— 
Employee warming up at time of accident.

An employee is shewn to have been injured during and in consequent 
of his employment with the railway where it appeared that he. with others, 
was hired by the conductor to dig out a freight train stalled in snow, ami 
was told at the time of the hiring that he would lie carried to the place and 
back and after the train was dug out, tin- men, at the invitation of the 
conductor, went into the caboose to warn themselves and to wait to gu 
back, and. while they were there waiting, another train collided with the 
caboose and caused the injuries complained of. [Holmes v. (Ireat North­
ern Ry. Co., [1909] 2 (J.B. 409, approved.]

(Jordon v. Can. Northern Ry. Co., 2 D.L.R. 183, 20 W.L.R. 705.

Injury to employee walking between tracks—Failure to look.
An employee of a railway company is guilty of contributory negligence, 

which will bar a recovery of damages by his personal representatives against 
the railway company for his death in the course of his employment, where
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it is shewn that the deceased was walking In'twevn two parallel tracks in a 
railway yard, and, without looking to ascertain if any train was approach­
ing, stepped upon a truck on which a freight train was moving and where 
the yard helper on one of the moving cars had done his utmost to warn the 
livceased, and when it became apparent that no notice was being paid to the 
warnings, immediately gave the stop signal, and caused the brakes to be 
applied, although not in time to prevent the deceased being struck.

McKachcn v. Grand Trunk Ry. Co., 2 D.L.R. f>88, 3 O.W.N. 628.
l.Ot'OMOTIVE ENGINEER—DEATH CAUSED HY JUMPING TKOM TRAIN.

IMaintilTs sued defendant company for damages for the death of their 
Min, a locomotive engineer in the defendants* employ, who was killed by 
having jumped from a train over which he had lost control. The jury 
found #0,000 damages:—Held, on appeal, per Hunter, C.J.. that the only 
verdict reasonably open to the jury was that the deceased lost his life by 
his own negligence. Per Irving, J.:—That the damages were excessive. 
Per Morrison, .1.:—That the verdict should stand. New trial ordered.

White v. Victoria Lumber & Mfg. C'o., 11 Can. lty. Cas. 473, 14 Jl.C.K. 
.‘107.

[Reversed in [1010] A.C. 000, 11 Can. Ry. Cas. 480. |

Nkgi.igence—Misdirection—Contributory negligence.
In an action for damages for the death of the appellant’s son while act­

ing as engineer of the respondent's lumber train, the respondents were 
vliarged with negligence in respect of the train having been equipped with 
defective brakes and an incompetent brakesman, while the deceased was 
charged with contributory negligence in jumping from the train. The jury 
found for the appellants, but a new trial was ordered by the Supreme 
Court. One Judge was dissatisfied with the verdict on the ground of mis­
direction in regard to contributory negligence, ami another Judge held, 
contrary to liotli his colleagues, that the damages were excessive:- Hold, 
Unit the order must be reversed. It was too late for the respondents to 
rely on misdirection which they had not excepted to at the trial, or in the 
notice of appeal or in oral argument liefore the Supreme Court. There 
were no suUicient grounds for a new trial on tin* head of excessive dam 
ages. .Appeal from a judgment of the Full Court, setting aside the judg­
ment of Clement. «I. and ordering a new trial. See 14 H.C.R. 307, 11 Can. 
Ry. Cas. 473.

White v. Victoria Lumber & Mfg. Co., 11 Can. Ry. Cas. 48», [19101 
A.C. OOtl.

contributory negligence or servant—Coupling cars.
It is contributory negligence for a brakesman, while standing with one 

foot on a loose step on the side of a box car 6j inches below the bottom 
thereof, and with one hand holding a rung of a ladder on the side of the car 
14 inches above the bottom of the car. to attempt to open the coupling de­
vice by working the lever that operated it. the end of which was about 15 
or 16 inches from the side of the car.

Stone v. Can. Par. Ry. Co. (Ont.), 14 Can. Ry. Cas. 61, 4 D.L.R. 789.
I Reversed in 15 Can. Ry. Cas. 408, 13 D.L.R. 93.]

t ONTKIIIUTOBY NEGLIGENCE OF RKAKF.M AN—COUPLING CARS.

It is not contributory negligence for a brakeniau, while standing in a 
crouching position on the side of a moving freight car with one foot on a 
loose step 6} inches below the bottom of the car, and holding with one hand 
to a rung of a side ladder 14 inches above the bottom of the car to at-
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tempt to open the ear coupler, by reaching around the end of the car in 
order to work the lever operating the coupling apparatus, which was con­
siderably shorter than the levers commonly used on other cars. (Stone 
v. t an. Pac. Ry. Co., 4 D.L.R. 78», 14 Can. Ry. Cas. til. 20 O.L.R. 121. re 
versed. 1 A railway company is liable for an injury sustained by a braki 
man while coupling a car belonging to a foreign company, that had a short 
coupler lever which could not be operated without going between the 
end of the cars; since the hauling of a car so equipped was a violation ot - 
204 ( 1 ) of the Railway Act, 1006, requiring all freight cars to lie provided 
with couplers that can be uncoupled without the necessity of men going 
between the ends of the cars. [Stone v. Can. Pac. Ry. Co., 4 D.L.R. 7SO. H 
Can. Ry. Cas. 01, 20 O.L.R. 121, reversed.] For a hrakeman. while standing 
on the side ladder of a freight ear, to lean around the end of the car in or 
der to open the coupler, the lever of which was too short to lie worked from 
the side of the car, is not a violation of a rule against going between mov­
ing ears to adjust couplers. (Per Idington, Anglin, and Brodeur, JJ.)

Stone v. Can. Pac. Ry. C'o., 47 Can. S.C.R. 634, 13 D.L.R. 1)3, 15 Can. Ry. 
Cas. 408.

Injury to lineman—Climbing pole—Disregard of practice—Contrib­
utory NEGLIGENCE.

The disregard by a lineman of a practice, not a rule, in not ascending an 
old pole before it was lashed to the new pole is not in itself contributory 
negligence to warrant a withdrawal of the ease from the jury. [Randall 
v. Ahearn & Soper, 34 Can. S.C.R. 608, applied.]

Christie v. London Elec. Co., 23 D.L.R. 476, 33 O.L.R. 305.

Unprotected frog—Contributory negligence—Uncoupling cars in mo 
tion.

An unprotected frog is not of itself negligence where the deceased met his 
death in an attempt to uncouple ears while in motion, unless his duties 
required him to do so.

Western Trust Co. v. Regina, 24 D.L.R. 26.

Defective ladder.
A workman is not entitled to recover for injuries sustained through the 

fall of a ladder, caused by the rounding of the edges at its end, when he has 
failed to report the defects to the proper authorities, so that they might be 
remedied. Judgment of Alberta Supreme Court a Aimed.

Green v. Grand Trunk Ry. Co., 10 W.W.R. 430.

J. Rules and Orders.
Collision of trains—Contributory negligence—Violation of rules 

governing trains—Starting train on conductor’s signal.
By rule 232 of the Grand Trunk Ry. Co., “conductors and enginemen will 

lie held responsible for the violation of any of the rules governing their 
trains, and they must take every precaution for the protection of their 
trains even if not provided for by the rules.” By rule 52, enginemen must 
obey the conductor’s orders as to starting their trains unless such orders 
involve violation of• the rules or endanger the train’s safety, and rule 65 
forbids them to leave the engine except in case of necessity. Another rule 
provides that a train must not pass from double to single track until it is 
ascertained that all trains due which have the right-of-way have arrived or 
left. M. was engineman on a special rain which was about to pass from a 
double to a single track, and, when the time for starting arrived, he asked 
the conductor if it was all right to go, knowing that the regular train
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passed over the single track about that time. He received from the con­
ductor the usual signal to start and did so. After proceeding about two 
miles his train collided with the regular train and he was injured. In an 
action against the company for damages in consequence of such injury: — 
Held, affirming the judgment of the Court of Appeal, that M. was not 
obliged, before starting, to examine the register and ascertain for himself if 
the regular train had passed, that duty being imposed by the rules on the 
conductor alone, that he was hound to obey the conductor's order to start 
the train, having no reason to question its propriety, and he was, therefore, 
not guilty of contributory negligence in starting as he did.

Grand Trunk Ry. Co. v. Miller, 2 Can. Ry. Cas. 350, 32 Can. S.C'.R. 454.

Workmen's Compensation Act—Signals—Interlocks» out of obder— 
Contributory negligence—Violation of orders to engine drivers.

The defendants were erecting an interlocking apparatus at a point of 
their main line where there was a siding, whereby the switch could be 
worked and a signal shewn to indicate how it was set, by lowering the 
upper or lower arm of the signal, as the case might be. The plaintiffs bus- 
bund, an experienced engine driver in defendants* employ, having been in­
formed before starting with his train that the apparatus was in working 
order and that all trains were to be governed by the rules applicable in such 
vases, approaching the spot, saw the signal with both arms down, intimat­
ing that the interlocker was out of order, but, nevertheless, proceeded, and, 
the switch not being fastened in any way, the train was derailed and he 
was killed. As a matter of fact the apparatus was not in working order, 
a switchman of the defendants being at the spot with flag signals to use in 
case of necessity, but he failed to warn the deceased. The defendants’ 
rules governing engine drivers provided that they should stop when in 
doubt as to the meaning of a signal, also that a signal imperfectly dis­
played must be regarded as a danger signal, and that in case of doubt 
they were to take the safe course and run no risk. Kmployees were also 
n|H-vially instructed that if an interlocker was out of order trains were to lie 
flagged through. The plaintifF brought this action for damages under 
R.S.O. 1897, e. 100: Held, that, although there was a plain defect in the 
condition of the way which was the cause of the derailment of the engine, 
the plaintiff was properly nonsuited, in that her husband, had he survived, 
could not have maintained an action, having negligently disobeyed his or­
ders as contained in the rules, by proceeding with his train in spite of the 
condition of the signals.

Holden v. Grand Trunk Ry. Co., 2 Can. Ry. Cas. 352, 5 O.L.R. 301.
[Referred to in Deyo v. Kingston & Pembroke Ry. Co., 8 O.L.R. 588.]

Disobedience of orders—Failure to signal.
A rule of the company defendant required the display of a blue signal 

(blue Hag by day and blue light by night I while a car is being repaired 
on the track. Solely in consequence of the failure of the plaintiff, an em­
ployee of the defendant, to comply with this rule a train backed down while 
he was working at a car on the track, ami he was injured:—Held, affirming 
the judgment of the Superior Court, Curran, .1., that the plaintiff had no 
claim for compensation under the circumstances.

Coutlee v. Grand Trunk Ry. Co., 4 Can. Ry. Cas. 36, 23 Que. S.C. 242.

Contributory negligence—Conductor jumping from train—Violation
of RULES.

A railway train was approaching a station in London and the conductor 
jumped off before it reached it intending to cross a track between his train
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ami lia* station contrary to the rule prohibiting employees to get oil ;i 
train in motion. A light engine was at the time coming towards him on tin 
track he wished to cross which struck and killed him. The light engine ua* 
moving slowly and shewed a red light at the end nearest the conductor 
which would indicate that it was either stationary or going away from 
him. In an action hy the conductor's widow she was nonsuited at the trial 
and a new trial was granted hy the Court of Appeal: Held, reversing. 11 . 
judgment of the Court of Appeal, .'I O.W .Il. Davies and Killam, I I >li- 
senting, that as the light engine luul been allowed to pass a semaphore In 
yond the station on the assumption, which was justified, that it would pa - 
before the train came to a stop at I lie station, and as, if the deceased li.nl 
not. contrary to rule, left the train while in motion, lie could not have emu, 
into contact with said engine, the plaint ill' was not entitled to recover : 
Held, per Davies and Killam, .1.1.. dissenting, that the act of the deceased in 
getting oil' the train when lie did was not the proximate cause of tin at 
eideiit and plaint ill' was entitled to have the opinion of the jury a- In 
whether or not deceased was misled by the red light.

Grand Trunk Hy. Co. v. liirkctt, à Can. Hy. Cas. .*>4, Ilà Can. S.C.K. 21*11.

WoltK I It Al X Hi IK AS TO ntOTKl'TIXU n Y Kl xi; xi K.\ —Aiinkxvi: ok vox it \ 
tots All! lilt A KK.N— Id AIUI.tr Y AT COM MliN LAW—WoltK MK.N'H CoMI-IX 
nation Act.

The deceased, who was in charge of a gang of labourers, employed in re 
moving earth from a cutting on the defendants' railway, acting, as lie be 
lieved, in the company's interests, to prevent the loss to them of tin 
labourers' time, by the work train engaged in the work being kept at a si<l 
iug, induced the conductor in charge of tlie train to move it on to the main 
track, and to proceed to the cutting, by backing the train slowly. IU one 
of the company's rules, the train should not have been moved -unless mini 
sullicicnt precautions were taken until llagincu were placed at stated in 
tenais in front and rear of the train. Klagmcn were not placed ; but tin 
conductor took the precaution of standing himself, as a lookout, on the top 
of the van, and for a like purpose placed the deceased in the cu|aila, while 
it was the duty of the engine driver to keep a strict lookout towards the 
conductor, so as to observe his signals and to act upon them. When tin 
train was distant some mill yards from another work train approaching 
them, also moving slowly, the conductor signalled the engine driver to stop, 
and had he done so. a collision which occurred, whereby the deceased was 
killed, would have been avoided: Held, that the company were liable, mi 
dcr the Workmen's Compensation for Injuries Act, for the deceased's death 
through the neglect of the engine driver. | Dcyo v. Kingston & I'cmhrnke 
Hy. Co., 8 O.L.It. à.'tS, distinguished. | Liability was claimed at common 
law by reason of the train not being furnished throughout with air brakes, 
as required by the Railway Act, 1003:—Held, that no such liability ex 
isted, for the train was not a passenger train, and the accident did not 
occur through the want of brakes, but by reason of the engine-driver's 
failure to see and act oil the conductor's signal.

Muma v. Can. I’ae. Hy. Co., (I Can. Hy. Cas. 444, 14 O.L.R. 147.

Coi.mnion—Death of knoixk ukivkk Disoiii mi xvk to bui.kn—Nkui.i-
(1K.NVK OF FKI.LOW NKKVANTN.

The deceased, an engine driver in the employ of the defendants, wluir 
driving a train was killed in a rear end collision hetwen his locomotive 
and a train in front canned hy his disobedience to rules, either in not 
seeing the danger signal or if he did. in not stopping his train : Held. 111 
that the engineer was the author of his own misfortune and bis widow
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• «mill not recover dumug«*s from the defemhintH for his death. (21 That 
the negligence of his fellow servants did not better the condition of the 
servant in fault.

Iluddick v. Can. Vac. Ily. Co., 8 Can. Ry. Cas. 481.

Cot I ISION DlSOUKIMKNCK or Itt'I.KK.

In an action for damages for the death of an engine dritcr of the tîraml 
Trunk Ry. Co., whose train came into collision with a train of the defend­
ant railway, it was contended lev defendants that the accident ha|i|iene«l 
through the negligence of the dei-eased in disoheying certain rules of his cm 
plovers. Questions were put to the jury as to the negligence of the defend­
ants and contributory negligence of the deceased : Held, that there miM 
he a new trial, because the jury should also have been asked whether the 
deceased ha«l olieved the rules of his employers applicable to the ci mini 
eta lives under which lie was placed at the time of tin* accident. and whether 
hut for that disobedience the accident would have happtmed. It is for tin* 
trial Judge to interpret such written rules of railway companies, subject to 
this, that it is for the jury to determine tin* meaning of technical terms 
used in them on the explanatory evidence ottered.

Walker v. Vabash Ily. Co., 8 Can. Ily. Cas. 187. 18 O.l..11. 21.

NKUI.IUKNCK OK I It tow SUIVANT VIOI A NON OK ItKllVI A THINS COMMON 
KXOWI KIMIK.

A railway company is responsible for an accident caused hv reason of 
the violation by its employees of regulations made for the protection of all 
and which causes tin* death of one of them. It is barred from opposing to 
an action taken in consequence thereof that the fact complained of occurred 
owing to an understanding lietween the employees concerned, especially 
when there is no proof that the victim had a full knowledge of sai«l under 
standing. I’mler these conditions, there is no reason to quash the verdict 
which declares that there was fault and which determines the amount of 
the damages caused.

Lachance v. Can. Vac. Ily. Co., 10 Can. Ily. Cas. Hi, 2f» Que. S.C. 104. 
t Affirmed in 42 Can. S.C.II. 20T». 10 Can. Ily. Cas. 22. |

DlSOHKIUKXCK OK OKIIKHK WAl.KIMt ON NIDI Mi—Adi Mi l ATION OF SNOW 
AN» ICK—UAH.WAY Flu HI NOT I'AVKKI»—CottPl.INU I.KVKIt UK.KK'TIVI .

The plaintilT's hiishaud, a hrakenian, in the employ of the defendants, 
was accidentally killed while walking on a siding by being run over by one 
of the cars of the defendants. The negligence charged was that ( I i tin- 
plaint iff was compelled to walk upon the siding, no way being left on either 
side on account of lumber being piled too close; (21 the siding had become 
defective, unsafe and insufficient by reason of tin- accumulât ion of snow ami 
ice; (3) the railway frog was not and the coupling lever was defec­
tive:—Held, (1) that the proximate cause of the accident was the falling 
of the deceased on the siding and lieing run over by a moving ear. (2 i 
That the unsafe and almost impassable condition of the >ai«l siding and 
the defective construction or condition of the coupling, if it was defective, 
owing to tin* negligence of the defendants, were not tin* proximate cause 
ot tiie accident. (3) That tin- deceased took the risk of a evident by «lis 
oliedii-nvc to the orders of the defendants, and n«« action for negligeue** 
would lie.

Pettigrew v. Grand Trunk Ily. Vo.. 13 Can. Ry. Vas. 118.
I Nil It Y TO SKIIN'ANT OF CONTRACTOR AlISF.NCK. OF KVI‘F.RV|H|ON.

Hock tilling in a bay for the protection of a railway embankment is not

56
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work of such a dangerous character as to impose upon the railway com­
pany any duty to safeguard the servants of independent contractors cm 
ruling the work under the general supervision of the railway company * 
engineer as to the actual construction of the “fill,” where the injury took 
place from the fall of rock in <|tutcrying the material upon the railwav 
lands with the company’s permission, hut the latter had under the eon 
tract no control over the manner in which the material should he taken 
out nor as to where or how the contractors should procure the material, 
and, in fact, exercised no supervision over the quarrying. [ Dallantoni.i 
v. McCormick, 8 D.L.lt. 7f»7, 14 D.L.H. «13, 29 O.L.R. 319, 10 Can. Ry. 
Cas. 173, and Penny v. Wimbledon, [18119] 2 Q.B. 72, distinguished; Hole 
v. Sittingbourne, 0 II. & N. 488, applied.]

Romaniuk v. Grand Trunk Paeitic Ry. Co., 18 Can. Ry. Cas. 170, 20 
D.L.R. 301.

K. Limitation of Liability.
Injury to empi-oyek travki.ing on pass—Limitation of liability.

Deceased was employed in the defendants’ workshops, and traveled to 
and from his work on a pass. The condition on the lrnck of the pass, ex 
empting the company from liability for damages to person or property of 
holder of pass, was not signed by the workman. Deceased was a man 
skilled in his particular trade, and refused to work for the company un­
less given transportation. The jury found as a fact that deceased was 
traveling on a pass, but that there was not sufficient evidence to shew 
that he was made acquainted with the conditions thereon, and gave » 
verdict for $9,000. which, on motion for judgment, was sustained by the 
trial Judge:—Held, per Macdonald, C.J.A., and Galliher, J.A.:—That, 
the finding as to want of knowledge of the condition on the pass should 
not lie interfered with. Per Irving, J.A.:—That the finding was against 
the weight of evidence. Deceased, while traveling on his employers' car. 
was injured, and subsequently died from his injuries, in a collision be­
tween a car which broke away or became detached from the motor which 
was pulling it. and ran back down grade, crashing into the car occupied 
by deceased. Defendants, in their pleadings, admitttHl that the accident 
occurred through the negligence of fellow servants in the employment of 
defendant company, but there was no other evidence of negligence : 
Held, on appeal, that it was for the plaintiff to shew that the accident wa« 
due to some specific act of negligence for which the defendants were re­
sponsible. Appeal allowed, and verdict set aside.

Farmer v. British Columbia Elec. Ry. Co., IG B.C.R. 423.

Lori» Campbell’s Act—Exoneration of liability.
Art. lO.ïü C.C. (Que.) embodies the previous right of action under on 

Act of Prov. of Canada re-enacting Lord Campbell’s Act. [Robinson \. 
Can. Pac. Ry. Co., [1892] A.C. 481, distinguished.] A workman may so 
contract with his employer ns to exonerate the latter from liability for 
negligence, and such renunciation would he an answer to an action under 
Lord Campbell's Aet. [Griffiths v. Earl Dudley, 9 Q.B.l). 357, followed.]

The Queen v. Grenier, 2 Can. Ry. Cas. 409, 30 Can. 8.C.R. 42.
[Commented on in Armstrong v. The King, 11 Can. Ex. 120; Miller v. 

Grand Trunk Ry. Co., 21 Que. S.C. 361, 371 ; followed in Miller v. Grand 
Trunk Ry. Co., 21 Que. S.C. 350, 353.

Insurance of employees—Stipulation for immunity in case of acci­
dents—Insurance effected by employer.

An employer may stipulate with his employee that, in consideration of
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a contribution by the latter to an insurance and provident society formed 
to assist workmen and their families in ease of injury or death by acci­
dent, he will not lie liable in consequence of an accident suffered by the 
employee and caused by the fault of his coemployee. [The Queen v. («ren­
ier, 30 Can. S.C.R. 42, followed.] In this case the insurance and provident 
society was legally constituted.

Ferguson v. Grand Trunk lty. Co., 2 Can. llv. Cas. 420, 20 Que. S.C. 54.
| Referred to in Miller v. Grand Trunk Ry. Co., 21 Que. S.C. 350, 2 

Can. llv. Cas. 440, 34 Can. S.C.11. 70.]

stipulation kxkmptixg employer from liability for negligence—Right
OF ACTION OF WIDOW NOT AFFECTED.

A railway company cannot stipulate immunity from damages caused 
by neglect and failure on its part to comply with a duty imposed on it by 
law for the safety of passengers and employees, e.g., equipment of the 
cars with efficient brakes, such stipulation being void under s. 243 of the 
Railway Act, 1888 (By Pagnuelo and Curran, JJ.) :—The action of the 
widow under Art. 1050, C.C. (Que.) is not a representative one, but inde­
pendent of that of the injured person ; and, therefore, even if an agreement 
stipulating immunity from responsibility for dnmages caused by negli­
gence were valid as regards the injured person, it would not bind his 
widow or other persons having rights under the article above mentioned. 

Miller v. Grand Trunk Rv. Co., 2 Can. llv. Cas. 440, 21 Que. S.C. 340.
| Affirmed in 12 Que. K.B. 1, 2 Can. llv. Cas. 400; reversed in 34 Can. 

S.C.R. 45; 3 Can. Ry. Cas. 147: reinstated in [100(1] A.C. 1S7, 15 Que. 
K.B. 118; commented on in Armstrong v. The King, 11 Can. Ex. 12(1; 
Stuart v. Bank of Montreal, 41 Can. S.C.R. 543; followed in R. v. Arm­
strong, 40 Can. S.C.R. 248, 5 K.L.R. 182; R. v. Desrosiers, 41 Can. S.C.R. 
71. 0 K.L.R. 110; referred to in Ferguson v. Grand Trunk Ry. Co., 20 
Que. S.C. 75, 2 Can. Ry. Cas. 420: Montreal Street Ry. Co. v. Brialofsky. 
lu Que. K.B. 338.]

(ONTRACT EXEMPTING EMPLOYER FROM RKSPON8IIHI.ITY FOR ACCIDENT—PUB­
LIC policy—Right of action of widow—Action not representative 
one—“Indemnity or satisfaction.*'

A railway company cannot, under a contract between its employee and 
an insurance and provident society, in consideration of an animal sub­
scription to Hindi society, lie exempted from responsibility for damages 
caused by neglect and failure on its part to comply with a duty imposed 
mi it by law for the safety of passengers and employees, e.g.. equipment 
of the ears with efficient brakes, such stipulation being without effect 
under s. 243 of the Railway Act, 1888. The right of the widow and other 
relatives under Art. 1056, C.C. (Que.), is not a representative one, hut is 
independent of that of the in jured person ; and, therefore, even if an agree­
ment stipulating immunity from responsibility for damages caused by 
faute lourde were valid as regards the in jured person, it would be without 
effect as regards his widow or other persons having rights under Art. 1056. 
An agreement exempting a party from responsibility for damages caused 
by his gross negligence, or faute lourde, is null and void, as lieing contrary 
to publie order. The words, “indemnity or satisfaction.*’ in Art. 1056, 
imply compensation by the person responsible for the damage suffered, 
and not a payment made under a contract with an insurance society. 

Grand Trunk Ry. Co. v. Miller. 2 Can. Ry. Cas. 400, 12 Que. K.B. 1. 
[Reversed in 34 Can. S.C.R. 45, 3 Cun. Ry. Cas. 147.]
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|)KI K< TS IN MACHINERY—CONTRACT INDEMNIFYING EMPLOYER—IXDEMMTV 
AND SATISFACTION.

The ‘Valider” and sand valves of a railway locomotive, which may U* 
used in connection with the brakes in stopping a train, do not constitue 
part of the “apparatus and arrangements” for applying the brakes to ill 
wheels required by s. 243 of tin* Railway Act, 1888. Failure to remedy 
defects in the saml valves, upon notice thereof given at the repair slmp- 
in conformity with the company's rules, is merely the negligence of ;oi 
employee and not negligence attributable to the company itself; therefore 
the company may validly contract with its employees so as to exonerate 
itself from liability for such negligence and such a contract is a good an 
swer to an action under Art. 1050 (Que. ). Girouard, J., dissented on 
1 lie ground that the negligence found by the jury was negligence of both 
the company and its employees. (The Queen v. Grenier, 30 Can. 8.V.I!. 
42. 2 Can. Ry. Cas. 400. followed.]

Grand Trunk Rv. Co. v. Miller, 3 Can. Ry. Cas. 147, 34 Can. S.C.R. 4f>.

L. Independent Contractor.
Independent contractor—Tortious act of—Liability of railway com 

pany.
A company building a railway is not liable for injury to property caused 

by the wrongful act of their contractor in Inirrowing earth for embank 
inetits from a place, and in a manner, not authorized by the contract.

Kerr v. Atlantic & NAY. Rv. Co.. 26 Can. S.C.R. 107.
| Applied in Croysdill v. Anglo-American Telegraph Co., 10 Que. P.R. 37: 

Lavoi v. Beaudoin. 14 Que. S.C. 264; Montreal v. Montreal Brewing Co. 
IS Que. K.B. 400; PrMontaine v. Grenier, 27 Que. S.C. 349; referred to in 
Beauchemin v. Cadi eux, 22 Que. S.C. 4S7 : Bureau v. Gale, 30 Que. S.C. SS. J

Independent contractor—Liability of employer—Injuries to ad.ioix
I NO OWNER.

Where contractors for the blasting operations incidental to the prepara­
tion of a railway right-of-way caused large quantities of the dislodged 
rock to be deposited on the land of an adjoining owner, the company own­
ing the right-of-way may lie held liable for the damage to the land, if, 
in letting the contract in which the blasting oja-rations were included, 
no care was exercised by it to provide against the resultant damage to tIn- 
ad joining property which damage was such as should reasonably luv 
been anticipated ; it is, in such case, tin- duty of the property owner upon 
whose property the endangering work is being carried on to see that rea 
sonable skill and care is exercised by the contractor to prevent injury to 
the adjoining property and the owner of the latter is not restricted to a 
claim against the contractor. | Black v. Christchurch Finance Co., [1894] 
A.C. 48; Hughes v. Pcrcival. 8 A.C. 443; Dalton v. Angus, ti A.C. 740. and 
Bower v. Peatc, 1 Q.B.l). 321, considered.)

llounsomc v. Vancouver Power Co. (B.C.), 9 D.L.R. 823, 15 Can. Ry. 
Cas. 09.

Road labovrer struck by truck—( ontriiiutory negliuence—Licensee.
An action to recover damages for negligence whereby the appellant was 

permanently injured. The appellant was a labourer in the employ of tin- 
contractors for grading a portion of a new line of railway then being con 
structed by the respondents. The appellant alighted from a “Ledgerwmid” 
on a flat car, used in such construction, on to the platform of Bala Sta­
tion, and while attempting to get on board the car, while in motion, came
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in contact with a truck standing on the platform and was injured. The 
acts of negligence complained of were (1) the presence of the truck : (2) 
inviting the appellant to hoard and starting too soon : ( 8 i appliances for 
hoarding the train imperfect and out of repair. The respondents contend­
ed that there was no negligence on their part, lint that the appellant was 
guilty of contributory negligence in attempting to hoard the train when 
in motion, having alighted and remained on the platform out of mere idle 
curiosity until the train began to move:—Held. ( 1 i allirming the judg­
ments of the trial Judge and the Court of Appeal for Ontario, that the 
true position of the appellant was at the host that of a mere licensee. 
I‘2| That the respondent owed no duty to the appellant who knew of the 
risk and deliberately accepted it. (itl That there was no evidence to shew 
how long the truck had been left on the platform or who put it there nor 
was there in any respect, negligence in this regard for which the company 
was liable.

Perdue v. Can. I hie. lly. Co., 12 Can. Ry. Cas. 21(1.

Injury to employee of contractor with railway—Coupling cars.
A railway company is liable for injury to a fencing contractor’s employee 

while at work in a car, caused by a negligently violent coupling of cars 
hv the company’s employees. An employee of an independent contractor 
engaged by a railway company to fence its right-of-way does not assume 
the risk of being injured while at work in a car, through a negligently 
violent coupling of cars by employees of the railway company. A contract 
to fence a railway company's right-of-way, in which the contractor fur 
ther agreed to indemnify the railway company against claims for injury 
to persons or property "occasioned in carrying on the work.” entitles the 
company to indemnity against a claim of an employee of the contractor 
for injury received while at work in a car caused by a negligently violent 
coupling of cars made by the railway company’s employees.

Walker v. Can. Northern Ry. Co., et al., 11 D.L.R. 3I>3, IS B.C.R. ll.'l
[This linding dims not seem to be in accord with the principles of in­

terpretation laid down in Real, Cardinal Rules of Interpretation, 2nd cd., 
121.1

Inski i m: electric pole—Injury to servant of independent contractor.
The owner of a line of poles, some of which were insecure, who employed 

an independent contractor to string wires on them, is liable for an injury 
sustained by one of the latter's servants h> the falling of an insecure pole 
mi which he was working, notwithstanding the contractor was paid to 
strengthen all of the insecure poles; since it was the defendant's duty to 
-H* that its poles were safely secured before permitting the plaint ill to 
work upon them. [Marney v. Scott, [1899] 1 Q.B. 989; Valiquette v. 
Fraser, 89 Can. S.C.R. 1. and Canada Woollen Mills v. Traplin, 35 Can. 
S.C.R. 424, specially referred to.]

Whisky v. Western Canada Power Co. ( R.C.), 12 D.L.R. 774.

M. Injuries by Employees.
Assault by watchman on trespassing children—Scope of employ­

ment.
A watchman was employed by the defendants to lower bars or gates 

across the highway at each side of a crossing oil the approach of trains, 
and to raise them as soon as the trains had passed, the gates being low­
ered and raised by means of a lever which was some distance from them. 
While a train was passing and the gates down, the plaintiff, a lad of six­
teen, and two other lads, climbed or leaned upon one of the gates, and
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the watchman was prevented by their weight from raising the gates after 
the train had passed. In order to get them off he threw a cinder toward» 
them, which struck the plaintiff in the eye, destroying the sight:—Held, 
that, this act having lx-on done not of mere malice or ill-will nr to punish 
the plaintiff, but for the purpose of warning him to get off the gate, ami 
so of enabling the watchman to perform the duty required of him, Un- 
defendants, his employers, were responsible in damages.

Hammond v. Grand Trunk Ry. Co., 4 Can. Ky. Cas. 232, M O.L.Il. (14.

Malicious ahsavi.t by foreman—Scope of employment—Liability of
MASTER.

An employer is not responsible for the consequences of an assault com­
mitted by a foreman upon a labourer under him arising out of malice or 
ill-temper.

Roth v. Can. Pae. Ry. Co., 4 Can. Ry. Cas. 238.

Nuisance—Course of employment—Piling ties on highway.
A number of worn out railway ties were taken from the line of railway 

during ordinary working hours by section men employed by the defendant 
company and were piled on a highway at a railway crossing, the foreman 
of the section men intending to take them to his house for firewood, it 
was the custom of the section men to get rid of the worn out ties either 
by burning them beside the track or by taking them home for firewood. 
The plaintiff’s horse while being driven along the highway shied at tin- 
ties and the plaintiff was injured:—Held, that there was evidence to 
support the jury’s finding that the ties had been placed upon the highway 
in the course of the employment of the section men, and that the defend­
ants were therefore prima facie responsible, but that there living no finding 
that the ties were a nuisance in the sense of being calculated to frighten 
horses generally, this being an essential element of liability, a new trial 
was necessary. Judgment of a Divisional Court reversed.

Forsythe v. Can. Pac. Ry. Co., 4 Can. Ry. Cas. 404, 10 O.L.R. 73.

N. Sufficiency of Jury Findings.
Injury to employee coupling cabs—Finding of jury.

XV. was an employee of the G.T.R. Vo., whose duty it was to couple cars 
in the Toronto yard of the company. In performing this duty on one occa 
sion, under specific directions from the conductor of an engine attached 
to one of the cars being coupled, liis hand was crushed owing to the engine 
hacking down and bringing the ears together before the coupling was made. 
On the trial of an action for damages resulting from such injury the eon* 
doctor denied having given directions for the coupling, and it was con- 
tended that W. improperly put his hand between the draw bars to lilt out 
the coupling pin. It was also contended that the conductor had no au­
thority to give directions as to the mode of doing the work. The jury 
found against both contentions and XV. obtained a verdict, which was 
aflirmed by the Divisional Court and Court of Appeal:—Held, per Four­
nier, Taschereau and Sedgewick, JJ., that though the findings of the jury 
were not satisfactory upon the evidence a second Court of Appeal could 
not interfere with them:—Held, per King, J., that the finding that spe­
cific directions were given must Ik- accepted as conclusive: that the mode 
in which the coupling was done was not an improper one, as XV. had n 
right to rely on the engine not being moved until the coupling was made, 
and could properly perform the work in tiie most expeditious way, which 
it was shewn he did; that the conductor was empowered to give directions 
as to the mode of doing the work, if as was stated at the trial, he be-
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lieved that using such a mode could save time; and that W. was injured 
hv conforming to an order to go to a dangerous place, the person giving 
tile order being guilty of negligence. [20 A.R. (Ont.) 528, affirming 23 
(Ml. 430, affirmed.]

<fraud Trunk Ry. Co. v. Weegar, 23 Can. 8.C.R. 422.
INJURY TO CONDUCTOR—<'OXSTHVCTION TIIAIX—MISDIRECTION.

lit an action for personal injuries to the eonduetor of a eonstruction 
train resulting from a wing of a gravel-spreading machine operated by air 
pressure, coming down upon him, caused bv the engineer in charge of the 
machine unintentionally starting it by striking bis his knee against the 
bundle of a valve used to set it in motion while attempting to get closer 
to the air gauge, a statement by a witness that the engineer must have 
liecn climbing up the machine, together with the evidence that the valve 
was from two and a half to three feet above the slot where the engineer 
was standing, would justify a suggestion in the trial Judge’s charge that 
the engineer might have touched the valve with bis knee while climbing 
up the machine to get a nearer view of the gauge.

Tobin v. Can. Pac. Ry. Co.. 2 D.L.R. 173, 20 W.L.R. 070, 5 Sask. L.R. 
381.

NEGLIGENCE OF FOREMAN—COXTRl 111 "TORY NEGLIGENCE OF SERVANT.

The plaintitr was injured while in the service of the defendants, and 
brought this action for damages for his injury, alleging negligence. In 
answer to questions, the jury found that McN. was a person in the serv­
ice of the defendants to whose orders the plaintiff was. at the time of the 
injury, liouiid to conform: that McN. gave the plaintiff orders (specifying 
the orders); that the plaint HT conformed to those orders; that injury 
resulted to the plaintiff from so conforming; that negligence on the part 
of X. caused the injury (specifying the negligence i ; and that the plain­
tiff, by the exercise of reasonable care, might have avoided the accident 
The jury were not asked in what respect the plaintiff omitted to take rea 
snnahle care:—Held, that it was not necessary to ask that question, there 
lieing evidence upon which the jury might find that the plaintiff was guilty 
of negligence or contributory negligence; and that, upon that finding, 
supported by the evidence, the action should lie dismissal. [Unidoii Street 
Ry. Co. v. Brown, 31 Van. S.C.R. 042, followed.]

Sliondra v. Winnipeg Klee. Ry. Co., Ill W.L.R. 13 (Man.).
[Reversed in HI W.L.R. 578.]

Negligence of foreman—Contributory negligence.

The judgment of Robson, J., Ill W.L.R. 13, upon the findings of a jury, 
dismissing the action, was set aside, and a new trial directed, upon the 
gnmnd that the finding of the jury as to contributory negligence was
insufficient.

Sliondra v. Winnipeg Elec. Ry. Co., Ill W.L.R. 578 (Man.).
Verdict against railway for negligently causing death—Absence of

EVIDENCE TO SUPPORT JURY’S FINDING.

A verdict of a jury in favour of the plaintiff in an action against a 
railway company for negligently causing the death of the fireman of a 
locomotive that was propelling a snowplough, cannot lie sustained where 
there was no evidence tending to support the jury's finding that his death 
was due to the negligence of the railway company in operating the plough 
under a defective system by placing it in charge of a servant who had not 

Can. Ry. L. Dig.—19.
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paused the necessary eye and ear test, or to shew that the accident was 
due to a defect in the hearing or vision of such person.

.Femes v. Can. Vac. By. Co. (Ont.), 14 Can. By. Cas. 76, 5 D.L.B. ,132. 
[Reversed in 16 Can. By. Cas. 305, 13 D.L.R. 900.]

Negligence of railway—Questions for .it ry.
Where the jury omitted to answer a direct i|iiestion submitted to them 

on the trial of a railway employee's action against the railway for dam 
ages for negligence causing personal injury as to whether there was negli­
gence on the part of the plaintiff or of the defendant company or of liotli. 
their negative answer to another question as to whether the car was rc« 
sonahly safe for the employees, which latter question was not directly 
pointed at the alleged defects leading to the injury, is not alone a finding 
of negligence and is insufficient to support a verdict for plaintiff.

Stone v. Can. Pae. By. Co. (Out.), 14 Can. By. Cas. 61, 4 D.L.B. 789. 
[Beversed in 15 Can. By. Cas. 408, 13 D.L.B. 03.]

Baris op action—Absence of neolioence on part of defendant.
A verdict for the plaintiff for injuries received while in the emploi 

of a railway company cannot he sustained where neither the evidence nor 
the answers of the jury to questions submitted them disclose, on the part 
of the defendant, negligence that contributed to the plaintiff's injury. 

Stone V. Can. Pac. Ry. Co. (Ont.), 14 Can. By. Cas. 01, 4 D.L.B. 789. 
[Beversed in 16 Can. Ry. Cas. 408, 13 D.LR. 93.]

EMPLOYER’S LIABILITY.
See Employees.

EQUIPMENT.
See Care.

ESTOPPEL.
See Street Railways (A.).

Receipt delivered to local agent of railway company before payment
OF FREIGHT.

The local agent of the railway company received the personal cheque of 
the defendants’ agent in settlement of freight charges due by the defend­
ants and thereupon receipted the freight bills. By means of these receipt­
ed hills the defendants’ agent was enabled to obtain the amount of the 
freight, charges from his employers and absconded, leaving no funds to 
meet his cheque, which was dishonoured. In an action for the recovery 
of the amount of the freight charges:—Held, reversing the judgment ap­
pealed from (8 Alta. L.B. 363), Duff and Brodeur JJ. dissenting, that the 
delivery of the receipts in advance of payment afforded means of inducing 
the defendants to pay over the amount represented by them to their agent 
and, consequently, the plaintiffs were estopped from denying actual receipt 
of payment of the freight charges.—Per Duff J. dissenting. In the cir­
cumstances disclosed by the evidence in the case the principle of estoppel 
could not lie applied. [Gentles v. Can. Pac. By. Co., 14 O.L.R. 286, dis­
tinguished.!

Continental Oil Co. v. Can. Pac. By. Co., 52 Can. S.C.R. 605.
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EVIDENCE.
See Expropriation (B.) ; Pleading and Practice.

EXCHEQUER COURT.
See Government Railways; Jurisdiction.

EXECUTION.
See Sale and Foreclosure
Execution lien affecting title to lands, see Title to Lands.

Order of Roar» directing payment by company to municipal corpora­
tion of part of cost of bkiuok—Order made rule of Court—Iksuk 
fi. fa.—Motion to stay execution—Jurisdiction of Supreme Court 
of Ontario—Ivrisihction of Hoard—Sale of “public utility*' un­
der execution—Power of Dominion to adopt machinery of provin­
cial Courts—Control of provinc iai. Courts over orders of Board 
—Finality of order of Hoard—Unconditional direction for pay­
ment—Form of order.

Re Toronto and Toronto Ry. Co., 42 O.L.R. 82, 4:1 D.L.R. 739.

EXEMPTIONS.
Exemption from taxation, see Assessment and Taxation. 
Set1 Limitation of Liability; Employees.

EXPLOSIVES.
Regulation by Hoard as to the carriage of explosives, see Railway 

Board.
Exposure of explosives to children, see Negligence.

EXPRESS COMPANIES.
See Assessment and Taxation; C arriers of Goods; Claims (B) ; Tolls 

and Tariffs.
Sale of money orders, see Agents.
Transportation of liquor, see Crimes ami Offences; Carriers of Goods 

(B).

EXPROPRIATION.
A. In General.
B. Arbitration and Award.
C. Compensation; Measure of.
D. Water Rights; Foreshore.
E. Gravel and Timber.
F. Highways; Diversion.
G. Railway Lands; Crossings.
H. Possessory Rights; Trespass.
I. Conveyances.
J. Location; Plans; Deviation.
K. Possession; Abandonment; Notice.
L. Costs.

Appeal from award of arbitration, see Appeals.
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Expropriai ion for Crown railways, see Government Railways.
Lands acquired by contract, see Title to Lands.
Injunction in default of compensation for interference with acres-, to 

bridge by reason of railway crossing highway, see Injunction.
Measure of damages for injuries to land, see Damages
Jurisdiction of County Court to award damages for trespass to land, 

involving dispute of title, see Jurisdiction.
Support of land by minerals, see under (C) above.
Evidence of value, see under (C) above.
Interest on awards, see Interest.
Jurisdiction of Hoard respecting Provincial railway lands taken by 

Dominion railway, see Railway Board.

Annotations.
Taking of lands for railway purposes and compensation therefor. 1 Can 

Ry. Cas. 484.
Provincial legislation affecting awards, interest, costs, and tiling plans 

3 Can. Ry. Cas. 120.
Expropriation of lands of another railway company. 3 Can. Ry. Ca< 

180, 13 Can. Ry. Cas. 134.
Remedy of landowner for taking lands under expropriation. 3 Can. Ry. 

Cas. 303.
Lands injuriously affected by the construction and operation of a nil 

way. 4 Can. Ry. (las. 33.
Notice of expropriation. 3 Can. Ry. Cas. 28.
Expropriation and compensation. 0 Can. Ry. Cas. 131.
Right of compensation by occupant of land under possessory title, ti 

Can. Ry. Cas. 180.
Appeal from award. 0 Can. Ry. Cas. 100.
Conduct of arbitrators, il Can. Ry. Cas. 104.
Payment of compensation into Court. 0 Can. Ry. Cas. 202.
Expropriation of mines, the power to expropriate and compensation, fi 

Can. Ry. Cas. 217.
Damage resulting from the exercise of corporate powers, and tin- right 

of recovery. 0 Can. Ry. Cas. 303.
What constitutes an interest in land or lease, and the loss of profit and 

injury to business, goodwill, liquor license, etc., entitling to right of com­
pensation. <1 ( an. Ry. Cas. 404.

Validity of award exceeding powers of arbitrators. 7 Can. Ry. Cas. .14:1.
Statutory power of Hoard to order railway company to acquire land» 

within a fixed period. 12 Can. Ry. Cas. 01.
Compensation, and payment of to proper party. 13 Can. Ry. Cas. 411
Compensation to abutting landowners upon construction of railway upon 

highway. 14 Can. Ry. Cas. 109.
Taking by Dominion railway company of lands of Provincial railway 

company. 18 Can. Ry. Cas. 144.
Reasons for award required from arbitrators. 16 Can. Ry. Cas. 77.
Lands dedicated to public use. 18 Can. Ry. Cas. 442.
Injuries caused by taking lands. 20 Can. Ry. Cas. 100.
Arbitrators reasons for award. 21 Can. Ry. Cas. 332.
Compulsation for special adaptability to owners business. 21 Can. 

Ry. ( as. 340.
Power of Appellate Court to remit award to arbitrators. 21 Can. Ry.

Cas. 413.
Jurisdiction in apjieals from awards. 21 Can. Ry. Cas. 381.
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Property expropriated in eminent domain proceedings, measure of com­
pensation. 1 D.L.R. 508.

A. In General.
PROVINCIAL PUBLIC LANDS.

The Parliament of Canada has power to appropriate provincial public 
lands for the purposes of a rail wax connecting two or more provinces.

Attorney-General (B.C.) v. C.P.R. Co.. 11 B.C.R. *280.
| Referred to in Atty.-General v. RuIFnvr. 12 B.C.R. .'101, folloxved in 

l.achine, Jacques Cartier, etc., By. Co. v. Montreal Tramways, etc., By. 
Cos., 18 Can. Ry. Cas. 133.]

Land owned and vsed by municipal corporations.
Vnder ss. 118, 130 of the Railway Act, 1003, railway companies may 

expropriate the lands of municipal corporations used by them for munici­
pal purposes.

Re Grand Trunk Ry. Co. and Ste. Henri and Ste. Cuncgonde, 4 Can. Ry.
( as. 277.

Street railway—Acquisition of land for car barns.
The Toronto Ry. Co., which has no powers of expropriation, acquired 

by purchase from the owners certain land in a residential locality, on 
which they proposed to erect car barns, being a purchase authorized by 
the agreement with the city, as validated by 53 Viet. c. 0ft (Ont.) and 
submitted the plans to the city for its approval, whereupon a petition was 
presented to the Board of Control, by the residents of the locality, asking 
the intervention of the city against such proposed use of the land, as 
well as against the laying of tracks on certain streets as a means of ac­
cess to the barns, which was referred to the corporation’s counsel for his 
opinion as to the city’s powers. The city had at that time under con­
sideration the acquisition of a specified block of land in the locality for 
park purposes, but subsequently to the presentation of the petition the 
Parks and Gardens Committee recommended the expropriation of the com­
pany’s land for such purpose, and under their instructions a by-law there­
for was drafted by the city solicitor. On the matter coming before the 
council, the recommendation was struck out and the question of procuring 
park lands referred hack to the committee, and on the following day, but 
after the plaint ill’s had commenced this action, the architect xvas instructed 
by the Board not to deal with the plans, pending the result of the pro­
posed expropriation proceedings. There was nothing to shew that the 
course pursued by the city was not actuated by good faith. In a action 
claiming a declaratory judgment of the company's right to so use the 
land :—Held, that while there was undoubted power in the Court to grant 
declaratory judgments it was a discretionary power ; and that in this 
case, the exercise of the discretion by the trial Judge, in refusing to grant 
such a judgment, would not under the circumstances be interfered with

Toronto Ry. Co. v. Toronto, 13 O.L.R. 532.

Interference with expropriation—Private right-of-way.
In an action by a railway company, which had the right to expropriate 

the land in dispute, to restrain the defendant from interfering with the 
construction by the company of its railway across a certain road, in which 
action a counterclaim was made by the defendant for a declaration of hit 
right to the road as a prix-ate xvay and for an injunction restraining the 
company from trespassing thereon, the ex parte injunction granted th« 
company should not be dissolved and the injunction axvarded the defend.
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mit upon the merit* in accordance with hi* counterclaim should not be 
made operative until an opportunity is given to the company to take c 
propriation proceedings. |Sandon Water Works & Light Vo. v. Byron 
N. White Co., .15 Van. S.C.R. IIIHI, followed.]

Can. Northern lly. Vo. v. Hillings, 5 D.L.R. 405, 5 O.W.N. 1504.

Aiiditional lands—Railway y a uns.
Under the provisions of h. 17# of the Railway Act, 1000. giving tin 

Hoard the right to give a railway company permission to take more land 
for railway purposes than they are entitled to take under sulis. (hi of h. 
177 of the Act, providing that there may he taken for stations, depots, 
etc., an area one mile in length by 500 find in breadth including the width 
i»f the right-of-way. if such additional land is shewn to he “necessary." 
the word “necessary” should he given a liberal construction. (Dictum 
l»cr Brown, J.)

^ Prince Albert v. Van. Northern Ry. Co. (Sank.), 10 D.L.R. 121, 15 Van.

Com pu i.sory ex propriation—M a x da m vr.
(1) A written oiler to sell land on certain terms, accompanied hy uu 

intimation that, if the purchaser takes possession, the vendor would treat 
that act as an acceptance of the offer, and the subsequent taking of such 
possession, without further communication with the vendor, together con 
stitute a binding contract of purchase and sale of the land, which is taken 
out of the Statute of Frauds by that act of taking possession, such ait 
being in itself a part performance of the contract, as well as an essential 
in the making of it. |Varlill v. Carbolic Smoke Ball Co. (180.1), 1 Q.R. 
25(1, followed.] (2) If there had been no contract between the partie-» 
respecting the land taken by the defendants for their right-of-way, the 
plaintiff would have been entitled to the alternative relief claimed by
way of mandamus to compel the defendants to proceed to have the .....
pensation determined under the provisions of the Railway Act. (.'ll Relief 
by way of mandamus may now, under Rule 87b of the King's Bench Act. 
he obtained hy an action. | Morgan v. Metropolitan Ry. Vo. ( 18(18 i. L.R. 
4 C.P. 97, fol low «si. ]

Varr v. Can. Northern Ry. Co., 7 Van. Ry. Cas. 258. 17 Man. L.R. 17S. 

Duty or company to take lands.
A railway company, in its requirement of right-of-way, included, inter 

alia, land in which the plaintiff bail a lease-hold interest, but the right-of- 
way was at no time wholly upon the plaintiff's property, the griater por­
tion being upon adjoining lands. The company, without proceeding t" 
arbitration, acquired the interest of the plaint ill's lessor, and built it' 
road clear of but adjoining that portion of the indicated right-of-way 
over the land in which the plaintiff was interested. In an action to com­
pel the company to acquire and pay for the right-of-way as indicated, 
the company contended that it could be compelled to pay for only that 
portion of the right-of-way which it actually took possession of, and 
Irving, J., at the trial, dismissed that contention and held that the plain­
tiff was injuriously affected by the construction and operation of the rail 
way:—Held, on appeal (Martin, J.A., dissenting), that the trial Judge 
was right.

McDonald v. Vancouver, Victoria & Eastern Ry., etc., Co* 12 Can. Ry. 
Vas. 67, 15 B.C.R. .115.

[Reversed in 12 Can. Ry. Cas. 74, 44 Can. S.C.R. 65.]



EXPROPRIATION.
Action to com del expropriation—Compensation.

The approval and registration of plans, etc., of the located area of the 
right-of-way, under the provisions of the Railway Act, 1906, and the auii- 
.eipient construction and operation of a railway along such area, do not 
render the railway company liable to mandamus ordering the expropria­
tion of a portion of the lands shewn upon the plans which has not. liven 
physically occupied by the permanent way so constructed and operated. 
Judgment appealed from, 12 Can. lly. Cas. 67, 15 B.V.R. 315, reversed, the 
i liief Justice and Davies, J., dissenting.

Vancouver, Victoria & Eastern lly., etc., Co. v. McDonald, 12 Can. lly. 
Cas. 74, 44 Can. S.C.ll. 05.

Lands pvt to pvrlic use—Provincial statute.
Lands dedicated to a public use under a provincial statute may be ex­

propriated under the Railway Act for railway purposes.
IjHchine, Jacques Cartier, etc., lly. Co. v. Montreal Gas Co., 18 Can. Ry. 

fas. 438.

or r.BKC statute— Rktroacti vex ess.
Ry the Quebec Act of 1912, 3 Geo. V. c. 42, the arbitration in the matter 

of expropriation by railway companies is abolished and replaced by an 
enquête before a Judge of the Superior Court, but this Act has no re­
troactive effect, and does not apply to an arbitration started before Decem­
ber 21, 1912, the date on which the Act was brought into force.

Girard v. lia-lla-ltaie Ry. Co., 47 Que. S.C. 325.

B. Arbitration and Award.
AlM'UAISEMENT OF LANDS—ORDER TO SET ASIDE PROCEEDINGS—ESTOPPEL.

This was an application to the Supreme Court of Nova Scotia asking 
it lo set aside, in a summary manner, the whole appraisement of land 
damages awarded to be paid by the county to the several proprietors of 
lands in Pietou county, whose lands had been expropriated for the line 
of railway extending from New Glasgow, in Pietou county, to the strait 
of Canso, and known as the Eastern Extension. This appraisement was 
made on the assumption that under the contract with the Nova Scotia 
Government for the construction of this line of railway and the statutes 
relating thereto, and providing for the expropriation of lands for right of 
way, etc., appraisement of damages or compensation to the proprietors 
ami payment thereof, the right-of-way was furnished to the company free, 
and the compensation for land damages was to lie paid after appraisement 
in the manner prescribed by the Custos of the various counties through 
which tlie line ran issuing debentures for the amounts due to the proprie­
tors, which debentures were to he redeemed by means of local taxation, 
before the Provincial Government of Nova Scotia had entered into the con­
tract for the construction of the Eastern Extension Line, and while they 
were negotiating therefor, the Nova Scotia legislature, on the 4th April, 
187(1, passed c. 3 of theActs of 1876, to enable the Government to enter 
into a contract for the construction of this line of railway, and made provi­
sion thereby for the payment of a subsidy and grants of land to those un­
dertaking it, and for the expropriation of land for the right-of-way for the 
line. On the same date c. 74 of the Acts of 1876 was passed, and, in or­
der to incorporate and give any contractors whose tender for construction 
should thereafter he accepted the same corporate powers and privileges as 
those mentioned in c. 74, s. 4 of the Acts of 1876 was passed. By s. 36 
of c. 74, and also by s. 6, c. 3, Acts of 1876, certain ss of c. 70 of the 
Revised Statutes, third series, are incorporated in these enactments and
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made applicable to this line of railway, which sections more partieularly 
relate to tlie imale of acquiring lands for the right-of-way, stations, h. 
the procedure for appraising damages, and the mode of assessing tin 
various counties for the payment of the amounts awarded. ( . 70 Rc\i-nl 
Statutes, third series, comprises in consolidated form all enactments in 
force in Nova Scotia at that date, relating to provincial railways. Km- 
convenience the various railway companies in Nova Scotia, such as tin 
Windsor & Anna jadis U y. Vo., tin* Western Counties Ry. Vo. ( see c. 31 
Acts of 1868, c. si, Acts of 1870), have, in obtaining their acts of in 
corporation, availed themselves of similar clauses from e. 70, Revised 
Statutes 3rd series, by express enactment, without rc|a*ating them in tIn- 
Act or providing other machinery for the expropriation of lands, and tin* 
ascertaining of land damages. When the Revised Statutes, 4th series, un­
prepared, certain Acts of the province not re-enacted were continued in 
force, and among them so mueh of c. 70 of the 3rd series as was therein 
specified. (Nee the Act to provide for the publication of the Consolidated 
Statutes, 30th April, 1873, Revised Statutes, 4th series page 2.) Mr. 
Abbott, having entered into the contract with the Government for tin- 
construction of this line, sought, under c. 4 of the Acts of 1876. ineor 
poration and the Irenelit of the provisions of e. 74. Acts 1876, and obtained 
a certificate of incorporation under the name of the Halifax & Cape Itretnn 
Ry. & Coal Co. The company was organized under this Act, and the right 
of-way having been obtained under the statutes, the damages were uji 
praised and the work of construction began and was carried on. In 1877 
an order was made by the Chief Justice of the Supreme Court of Nova 
Scotia, on the petition of a number of the property owners whose lands 
would lie a fleeted by the building of the railway, directing the prothoim 
tary of the county to draw and strike a jury, under the provisions of <•. 
70, of the Revised Statutes, third series, to appraise the lands and pnqi- 
erty taken for the purjvose of the Eastern Extension Ry. In 1878 a rule 
nisi was taken to set the whole proceedings aside, but a year later it was 
discharged on motion of the party who bad obtained it. A question having 
been raised as to the validity of the incorporation of the company under e. 
4. Acta of 1876, by the Local Government, and legislation being aland to 
In* passed to remove such doubts, another rule was obtained in 18711, on 
the ground that the Halifax & Cape Breton Ry. & Coal Co. had no legal 
existence. After the argument of this rule, and before the judgment, cr. 
60 and 70 of the Acts of 1870 were |>asscd by the Legislature of Nova 
Scotia. After hearing the Ctistos of the county by counsel before a com 
mittec of the Legislature, two sections of the Act were added in th inter­
est of tin* county. The Supreme Court of N.S. held that the county of 
1‘ietou were estopped by those statutes last mentioned from disjiuling the 
aiqiraisement of the lands taken, and by their act in issuing délient ares 
to jiarties to whom damages had been awarded for the lands approjiriuted 
to tin* railway, some of which bad been indorsed to third parties. (See 
1 Russ. & Gcldcrt, 448.) On ajqical to the Supreme Court of Canada : 
Held, that the judgment of the Court below was not one from which an 
appeal would lie. there being no duality about the order made by tin* Chief 
Justice of the Court below in 1777, which was what this appeal sought to 
set aside.

Hockin v. Halifax & Cape Breton Ry. & Coal Co. Cass. Can. S.C.R. Dig. 
18V3, p. 423.

Arbitration—Award—Mattkrs considkkkd by arbitrators.
A railway company, having taken certain lands for the purposes of their 

railway, made an offer to the owner in payment of the same which offer
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was not accepted and the mutter wna referred to arbitration under the 
Consolidated Railway Act, 1879. On the day that the arbitrators met 
the company executed an agreement for a crossing over the said land, in 
addition to the money payment, and it appeared that the arbitrators took 
the matter of the crossing into consideration in making their award. 'Vite 
amount of the award was less than the sum altered by the company, and 
both parties rlaimcd to lie entitled to the costs »f the arbitration, the 
company liecause the award was less than their oiler, and the owner be­
cause the value of the crossing was included in the sum awarded which 
would make it greater than the offer:—Held, affirming the judgment of 
the Court of Appeal, ami the judgment of the Divisional Court, .1 0.1!. 
674, fiwvnne. ,1., dissenting, that under the circumstances neither party 
was entitled to costs. (Appeal dismissed with costs. 5 O.R. (174, affirmed.)

Ontario & Quebec Ry. Co. v. Philbrick, 12 Can. S.C.R. 288.

Award—Validity ok—Dksvriition ok land.
The joint owners of land in the city of Quebec were awarded

$11,900 under 43-44 Viet. c. 43, s. 9. for a portion of said land expro­
priated for the N.S. Ry. Co. ami brought an action against the company 
based on the award. The company not having pleaded, foreclosure was 
granted. The notice of expropriation and the award liotli descrilied the 
land expropriated as No. 1, on the plan of the railway company deposited 
according to law, but in another part of the notice it descrilied it as 
forming part of a cadastral lot 2345, and in the award as forming part of 
hits 2344 2340. Judgment was rendered for the amount of the award. 
From this judgment the railway company appealed to the Court of Queen's 
Bench and that Court reversed the judgment of the Superior Court, hold 
mg inter alia the award bail for uncertainty, and that the case should be 
sent buck to the Superior Court. On appeal to the Supreme < ourt of 
Canada, it was: -Held, reversing the judgment of the Court of Queen's 
Bench that there was no uncertainty in the award, as the words of the 
award and notice were sufficient of themselves to descrilie the property 
intended to be expropriated and which was valued by arbitrators.

Iteaudet et al. v. North. Shore Ry. Co., If» Can. S.C.R. 44.
|The Privy Council refused leave to appeal in this ease, 10 Can. (lax. 

403. Followed in Wynnes v. Montreal V. & 1. Ry. Co., 9 Que. Q.H. 497.)

Award—Arbitrators—Jt kisdii tion of—Lands ix.h riovhi.y affected.
In a railway expropriation case the respondent in naming his arbitrator 

declared that he only up|Miintcd him to watch over the arbitrator of the 
company, but the company recognized him officially and subséquently an 
award of .$1,974.20 damages and costs for land expropriated was made 
under Art. 51(54, R.S.Q. The demand for expropriation as formulated in 
their notice to arbitrate by the appellants was for the width of their 
track, but. the award granted damages for three feet outside of the fences 
mi each side as lieing valueless. In an action to set aside the award: — 
livid, affirming the judgment of the Courts below, that the appointment 
of respondent’s arbitrator was valid under the statute and hound both 
parties, and that in awarding damages for three feet of land injuriously 
affected on each side of the track the arbitrators had not exceeded their 
jurisdiction. Strong and Taschereau, JJ., doubted if the amount in con­
troversy was sufficient to give the Court jurisdiction to hear the uppeal. 
the amount of the award being under $2,000, and to make up the ap|ieul 
able amount, either interest accrued after the date of tbs award and after

4072
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action brought or the costs taxed on the arbitration proceedings would 
have to be added.

Quebec, Montmorency & Charlevoix Ry. Co. v. Mathieu, 10 Can. S.C.R. 
42(1.

(Distinguished in Dufresne v. G mûrement, 20 Can. S.C.R. 210.]
Knfobcement of award—Additional interest—Confirmation of titi f.

On a petition to the Superior Court, praying that a railway company 
lie ordered to pay into the hands of the 1'rothonotary of the Superior Court 
a sutn equivalent to six per cent on the amount of an award previously 
deposited in Court under s. 170 of the Railway Act, 1888, and praying 
further that the company should lie enjoined and ordered to proceed to 
confirmation of title, with a view to the distribution of the money, the 
company pleaded that the company had no power to grant such an order, 
and that the delays in proceeding to confirmation of title had lieen caused 
by the petitioner who had unsuccessfully appealed to the higher Courts 
for an increased amount:—Held, reversing the judgment of the Court 
below, that by the terms of s. 172 of the Railway Act it is only by the 
judgment of confirmation that the question of additional interest can In- 
adjudicated upon:—Held, further, that assuming the Court had juris 
diction, until a final determination of the controversy as to the amount 
to be distributed, the railway company could not be said to he guilty of 
negligence in not obtaining a judgment in confirmation of title. (Rail­
way Act, s. 172.)

Atlantic & North-West Ry. Co. v. Judah, 23 Can. S.C.R. 231.
[See Atlantic & N.W. Ry. Co. v. Judah, 20 Rev. Leg. 327; referred to in 

Neilson v. Quebec Bridge Co., 21 Que. S.C. 332: followed in Montreal v. 
Gautier, 20 Que. S.C. 3.14 ; Montreal v. Lemoine, 3 Que. Q.B. 199; referred 
to in Montreal v. Baxter, 15 Que. S.C. 152.]

Death of arbitrator vending award.
Iii relation to the expropriation of lands for railway purposes, ss. 15(1. 

157 of the Railway Act, 1888, provide as follows :—“156. A ma jority of 
the arbitrators at the first meeting after their appointment or the sole 
arbitrator, shall fix a day on or Indore which the award shall be made: 
and, if the same is not made on or liefore such day, or some other day 
to which the time for making it has been prolonged, either by consent of 
the parties or by resolution of the arbitrators, then the sum offered by 
the company as aforesaid, shall he the compensation to lie paid by the 
company.” “157. If the sole arbitrator appointed by the Judge, or any 
arbitrator appointed by the two arbitrators dies liefore the award lias 
been made, or is disqualified, or refuses or fails to act within a reasonable 
time, then, in the case of the sole arbitrator, the Judge, upon the applica­
tion of either party, and upon being satisfied by affidavit or other» i-e of 
such death, disqualification, refusal or failure, may appoint another ar­
bitrator in the place of such sole arbitrator; and in the ease of tiny 
arbitrator appointed by one of parties, the company and party respectively 
may each appoint an arbitrator in the place of its or his arbitrator so 
deceased, or not acting; and in the ease of the third arbitrator appointed 
by the two arbitrators, the provisions of s. 151 shall apply; but no recom­
mencement or repetition of the previous proceedings shall la* required in 
any case.” (S. 151 provides for the appointment of a third arbitrator 
either by the two arbitrators or by a Judge.) :—Held, that the provisions 
of s. 157 apply to a case where the arbitrator appointed by the proprietor 
died before the award had lieen made, and four days prior to the date 
fixed for making the same; that in such a case the proprietor was entitled
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to 1>r allowed a reasonable time for the appointment of another arbitrator 
to till the vacancy thus caused, and to have the arbitration proceedings 
continued although the time so fixed had expired without any award hav­
ing lieen made, or the time for the making thereof having I wen prolonged, 

shannon v. Montreal Park & Island Ity. Co., 28 Can. S.C.R. 2174. 
[Overruled in Desormeaux v. Ste. ThWse de Blainville. 421 Can. S.C.R. 

82; considered in Wynnes v. Montreal P. X. I. Ry. Co., 9 Que. Q.B. 408.]

IMI’KOI’F.B ASSKNSMK.XT of dam auk.
On an arbitration in a matter of the expropriation of land under the 

provision* of tlie Railway Act. the majority of the arbitrators appeared 
to have made their computation of the amount of the indemnity awarded 
to the owner of the land by taking an average of the different estimates 
made on la-half of both parties according to the evidence liefore them: — 
Held, reversing the decision of the Court of Queen's Bench, and restoring 
the judgment of the Superior Court (Taschereau and fiirouard. .I.Î., dis­
puting), that the award was properly set aside on the appeal to the 
Superior Court, us the arbitrators appeared to have proceeded upon a 
wrong principle in the estimation of the indemnity thereby awarded. 

(Irand Trunk Ry. Co. v. Coupai. 28 Can. S.C.R. 5.11.
[Applied in Ontario k Quebec Ry. Co. v. Vallifrres, 36 Que. S.C. 350; 

referred to in Fair man v. Montreal. 211 Can. S.C.R. 218.]

Award—Equity ok rkdkmdtion—No notick to third arbitrator.
Rills tiled to enforce awards and to recover moneys to he paid thereunder 

for lands taken by the C.S. Ry. Co. The. facts connected with the making 
of the awards and the subsequent litigation will lie found in 41 U.C.Q.B. 
195, 28 V.C.C.P. 2tU0, 5 A.R. (Ont.I 121. and 0 A.R. (Ont.) 310. The C.S. 
Ry. Co. appealed to the Supreme Court of Canada from the judgments of 
the Courts below maintaining the awards. Before the Supreme Court, 
counsel for the appellants for the lirst time contended that, in the Norvell 
case the award was bad because the arbitrators had dealt only with the 
equity of redemption of the landowner, and that in the other cases the 
awards were bad on their face as lieing signed by only two of the three 
arbitrators without shewing a notice to the third arbitrator:—Held, in 
the Norvell cam*, that the C.S. Ry. Co. should lie allowed to amend their 
answer in the cause in the Court of ( hancery as they might lie advised, 
in order to shew that the award was in respect only of the equity of 
redemption and not the fee simple, and upon such amendment lieing made, 
the award should be declared null and void :—Held, in the other cases, 
that the C.S. Ry. Co. should lie at liberty to amend their answer in order 
to shew that the awards were made by two of the arbitrators in the ab­
sence of, and without notice of the meeting of the said two arbitrators 
to. the third arbitrator, with liberty to the plaintiffs to tile with the 
registrar of the Supreme Court their signification of their desire for new 
trials, when such new trials should lie granted without costs; in default 
of such signification in any case the award was declared null and void. 
Appeals allowed, but without costs, the objections having been taken for 
the first time on appeal.

Canada Southern Ry. Co. v. Norvell. Set* Cass. Can. S.C.R. Dig. 1898, 
p. 214.

[Commented on in Freeman v. Ontario, etc., Ry. Co., 6 O.R. 413; re- 
ferred to in Birely v. Toronto, Hamilton & Buffalo Ry. Co., 25 A.R. (Ont.) 
88.]



300 EXPROPRIATION,

Notary public as arbitrator.
An award was made by a majority of arbitrators, establishing at the 

amount of $4,474 the indemnity to be paid to the respondents for a piece 
of land of which they were dispossessed by appellants under 4ft Viet. c. 
23 (Que.). Action was taken for the above sum and costs of arbitration 
and law costs, amounting altogether to $4,058.20. Judgment was rendered 
by the Superior Court against the appellants for said amount, with in 
terest and costs, which judgment was unanimously continued by the Court 
id Queen's Bench. The principal ground for defence was that Mr. C., being 
the agent of the respondents, was disqualified from acting as their arbi­
trator. Un appeal to the Supreme Court of Canada:—Held, that the 
evidence shewing that Mr. C. was not in the continuous employ of respond 
cuts, but acted for them from time to time only, in his professional ca­
pacity as a notary public, and not in any other capacity, he has not 
disqualified from acting as arbitrator. Appeal dismissed with costs.

North Shore By. Co. v. Ursuline Ladies of Queliec (1885), Cass. Can. 
S.C.R. Dig. 1898. p. 30.

ARBITR AT ION—A l».F OUR X M EX T.
The consent of the parties to an arbitration under the Railway Act, 

1000, to an adjournment as provided by s. 204 can be given verbally, and 
the statement of it in the minutes of a subsequent sitting of the arbitrators 
is valid.

Can. Northern Ry. Co. v. Kault, 42 Que. S.C. 121, 22 Que. K.B. 221.
[Affirmed in Can. Northern Ry. Co. v. Nault, 10 Can. Ry. Cas. 108.]

APPOIXTMEXT OF ARBITRATORS BY JUDGE.
A judge, in exercising in the power conferred by s. 100 of the Railway 

Act, 1000, to appoint arbitrators to assess the compensation to lx* paid 
to the owners by a railway company for land compulsorily taken, acts as 
persona designnta. and, after making the appointment, he is functus oflicio 
and lias no jurisdiction to rescind the order of appointment, even if it is 
shewn that such order had been made without jurisdiction. [C.P.R. \. 
Little Seminary of St. Tinsse, 10 Can. S.C.R. 600, followed.]

Re Chambers and Can. Pac. Ry. Co., 20 Man. L.R. 277, 15 W.L.R. 094.

Nomination of arbitrators—Power of arbitrators.
(1) The choice of a third arbitrator, left by agreement to two arbi­

trators named by the parties, may Ik* made, although there may have been 
no disagreement between such two arbitrators, as the Act does not require 
that as a condition precedent. (2) An agreement to dispense with the 
hearing of witnesses does not prevent the arbitrators doing so of their 
own motion should they judge it expedient. (3) In the estimation of 
compensation for expropriation of land, under the Railway*Act, 1!)03, arbi­
trators ought not to take into consideration the increased value which the 
construction of the railway gives to the locality generally, but the excess 
of increased value, if any, received by the lands of which the expropriated 
property was part, over that given to neighliouring lands. (4) Where 
arbitrators have been given the power of finally determining the questions 
under arbitration, they may allow interest upon the amount of the com­
pensation awarded from the time of taking possession of the land expro­
priated or condemn the expropriating party to perform works required to 
reduce the damages to the amount of the compensation awarded against 
them.

Quebec Improvement Co. v. Quebec Bridge & Ry. Co., 29 Que. S.C. 328.
[Reversed in HI Que. K.B. 107, [1908] A.C. 217.]
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Arbitration—Payment out of Court to landowner.

The power to “set aside or discharge” mentioned in s. 30 of the English 
.Indicature Act, 1873, implies the power to “vary.” A .Fudge sitting in 
Court has power to vary an order which he has made in ( handier*. Sem­
ble, the practice of the Chancery Division of the High Court in Knglaml 
as to varying orders is the most convenient and should Is* adopted in 
Alberta. Where money was in Court, paid in by a railway company under 
an order enabling the company to proceed with work which has been en­
joined in the action and after the award of arbitrators under the expro­
priation provisions of the Railway Act a Judge in Chamber* ordered 
payment out of part of I lie money to satisfy the award, which last men­
tioned order was entitled a** well as in the action as in the matter of 
the arbitration proceedings: -On application to the same Judge sitting 
in Court:—Held, that the Judge was not acting wholly as a persona 
designate, as in making the order he acted as well in the cause as in the 
arbitration proceedings and was not, therefore, after order made functus 
ollicio, and had power to vary the order made.

lie Grand Trunk Pacific Ry. Co. and Marsan, 3 Alta. L.R. (1.1.

Adjournment for award.
Arbitrators appointed to fix the compensation to be paid in an expro­

priation under the Railway Act had, at their first meeting, fixed July 
tith, 1897, for giving their award. On June 29th, 1807, after the enquête 
for the expropriation was closed, the proceedings were adjourned to July 
Sth without any special enlargement of the time for rendering the award. 
At the time of the adjournment the solicitors for Isitli parties were present 
and made no objection :—Held, that the adjournment on June 29th, was a 
Riiflieient enlargement of the time fixed for the rendering of the award.

Wynnes v. Montreal Park & Island Ry. Co., 9 Que. Q.B. 483, reversing 
1U Que. S.C. 10f> and restoring 14 Que. S.C. 409.

Compensation for land taken—Arbitration—Judgment to enforce

I'slier v. Town of North Toronto, 2 O.W.N. 831, 18 O.W.R. 808.

Appointment of sole arbitrator—Opposite party,” meaning of—Evi­
dence BY AFFIDAVIT.

A railway company having served on both the owner of the land and 
the mortgagee the notice and certificate prescribed by ss. 140. 147 of the 
Railway Act, 1888, the owner refused the sum offered and notified the 
company of the name of her arbitrator, but the mortgagee gave no such 
notice:—Held, that, under s. 130 of the Act, the company was entitled to 
apply to have a sole arbitrator appointed, as the mortgagee should lie 
treated as an “opposite party” within the meaning of that section. After 
giving notice to the company of the name of her arbitrator, the owner sold 
and conveyed the property to another person. The land had been liought 
under the Real Property Act, and on the certificate of title issued to the 
purchaser there was endorsed a memorandum of the deposit in the Land 
Titles Office of the minister’s certificate and the plan and liook of refer­
ence :—Held, that the purchaser must lie deemed, under s. 143 of the 
act, to have had notice of the expropriation proceedings and was bound by 
them. Evidence in support of an application under s. 130 of the Act may 
lie by affidavit.

Re Can. Pac. Ry. Co. and Ratter, 1 Can. Ry. Cas. 457, 13 Man. L.R. 200.
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CLERICAL ERROR IX AWARl>—MOTION TO REFER HACK.
Motion for un order referring back to the arbitrators, to enable them to 

correct a clerical error, an award made under the Dominion Railway 
Act:—Held, that if the provincial legislation (R.S.O. 1897, c. «2) ap­
plied, the motion was needless, the arbitrators having power (s. 9 (cj i 
correct the mistake. If that legislation were not applicable, there was no 
power, under the Dominion Railway Act or otherwise, to remit the award, 
nor to correct the error upon this motion.

Re McAlpine and Lake Krie & Detroit River Ry. Co., 3 Can. Ry. Cas. 
05, 3 O.L.R. 230.

REVISION OF AWARD AS TO A MOI XT—A WARD OF COSTS BY ARBITRATORS.
( 1 ) On an appeal from an award of arbitrators, under the Railway 

Act, 1888, s. 101, so far as the appreciation of damages is concerned no 
new evidence can lie adduced, and no objection based upon the admis­
sion of illegal evidence, or the exclusion of legal evidence, can be con 
sidered, unless the illegalities complained of appear of record. (2) The 
award cannot lie explained or varied by extrinsic evidence of the inten­
tion of the party making it. Krror of law or fact on the part of the 
arbitrators, or excess of jurisdiction, must appear on the face of the 
award, or front the evidence or documents of record. (3) The Court will 
not interfere with the discretion of the arbitrators as to the amount of 
the award, unless it be as a check upon possible fraud, accidental error, 
or gross incompetence. (4) The award of costs by the arbitrators does 
not invalidate the award, where it simply follows the rule established by 
the Railway Act itself, for in such case the party has no grievance. (51 

The award of a block sum is valid, the law not requiring the arbitrators 
to distinguish lie tween the amount awarded for value of land taken, and 
that awarded for damages to other lands.

Pontiac Pacific .function and Ottawa, etc., Ry. Cos. v. Community (orn­
erai Hospital, etc., 3 Can. Ry. ( as. 99, 2ft Que. S.C. 567.

[Approved in Ontario & Que. Ry. Co. v. Valûmes, 3(1 Que. S.C. 354.]

Notice—Comdex nation—Arbitration.
A railway company, having given notice of requiring certain land for 

their railway, and having taken possession of it, cannot abandon their 
notice and give a new notice for the same land. [Can. Pac. Ry. Co. v. 
Little Seminary of Ste. Thérèse, 111 Can. S.C.R. ftftft. applied.] Where the 
company named in their new notice a larger sum of compensation money 
than in their original one, and a dilièrent arbitrator:—Held, upon a 
motion by the landowner to compel company to proceed with the arbi­
tration, that, although the new notice was ineffective, and the arbitration 
could proceed only under the original notice, the appointment of the new 
arbitrator should be confirmed (the landowner not objecting), and the 
company should be allowed to increase their offer, but not so as to prej­
udice the owner as to anything that might have occurred before the new 
notice, and the offer of the increased sum might be taken into considera­
tion upon the question of costs.

Re llaskill et al. and Grand Trunk Ry. Co., 3 Can. Ry. (as. 389, 7 
O.L.R. 429.

Authority of arbitrator—Failure to give notice—Trespass.
By e. 104 of the statutes of 1902. the recompense to the owner of land 

taken for railway purposes, and for the value of earth, stones, gravel, etc., 
removed, was required to be fixed by three arbitrators, one chosen by the 
company, another by the owner or proprietor, and, where these were unable
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to agree as to the amount of their award, a third, to lie appointed hv the 
two arbitrators first nominated. Tlie company’s engineer wrote to M„ who 
had previously acted for the company, request ing him to ascertain wind lier 
plaint ills luul arranged their title to the gravel pit at Loch Hen in such 
a way that the arbitrators could get to work and, if so, to let them know 
that lie (M.) was prepared to act, “and asked them to uppoint their man 
so that you two. if you cannot agree to the valuation, may select a third.” 
lie added, “I will send an agreement of arbitration which each one can 
subscribe to. or, if they have one already drafted, you can forward it here 
for approval.” No agreement was sent by the engineer, and none was 
forwarded for approval by M., but, acting on the letter received, M., in 
company with plaintifT’s nominee, met and investigated the damages, and, 
with C., who was appointed third arbitrator, signed an award for the 
amount of which action was brought:—Held, Kussvll, ,T., dissenting on 
this point:—that the letter written by the company’s engineer, in the 
absence of anything in the statute as to how the arbitration was to Is* 
conducted, or the steps to be taken previous to inquiry, was as effective 
as any agreement, even if such were necessary, and the company were 
hound by it:—Held, also, that defendants, having failed to proceed in the 
regular way. by giving notice to the proprietors of the purposes for which 
they entered, and for which they could only enter after notice, were tres­
passers and liable as such.

Mclsaac et al. v. Inverness Ry. & Coal Co., 0 Can. Ry. Cas. 112, 38 N.S.R. 
KO.

| Reversed in 37 Can. S.C.R. 134, fl Can. Ry. Cas. 121.]

AVTHORITY FOK SVIIMISSIOX TO ARBITRATION—TRKSVANH.

By statute, in Nova Scotia, if land is taken for railway purposes the 
compensation therefor, and for earth, gravel, etc., removed, shall be fixed 
by arbitrators, one chosen by each party and the third, if required, by 
those two. A railway company intending to expropriate, their .engineer 
wrote to M., who had acted for the company in other cases, instructing 
him to ascertain whether the owners had arranged their title so that the 
arbiration could proceed and, if so, to ask them to nominate their man. 
who, with M., could appoint a third if they could not agree. The engineer 
added, “I will send an agreement of arbitration which each one can sub­
scribe to, or, if they have one already drafted, you can forward it here 
for approval.” No such agreement was sent by, or forwarded to, the engi­
neer, but the three arbitrators were appointed and made an award on 
which the owners of the land brought an action:—Held, reversing the 
judgment appealed from, 38 N.S.R. 80, 6 Can. Ry. Cas. 112, that as the 
company had not taken the preliminary steps required by the statute 
which, therefore, did not govern the arbitration proceedings, the award 
was void for want of a proper submission. The company entered upon 
land and cut down trees and removed gravel therefrom without giving the 
owners the notice required by statute of their intention to take their 
property. The owners by their action above mentioned, claimed damages 
for trespass as well as the amount of the award:—Held, that as the act 
of the company was not authorized by statute the owners could sue for 
trespass and as. at the trial, the action on this claim was dismissed on 
the ground that such action was prohibited there should be a new trial.

Inverness Ry. & Coal Co. v. Mclsaac, 6 Can. Ry. Cas. 121, 37 Can. S.C.R. 
134.
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Misconduct of a kbit* atom—Gross undervaluation of minimi claim 
—Interested motives.

The Court will not interfere to set aside an award unless corruption, 
partiality, misconduct or irregularity is distinctly proved against flip 
arbitrators, and mere suspicion is not suflicient; or unless the sum awarded 
is so grossly and scandalously inadequate as to shock one’s sense of ju* 
lice. The plaintilf having made an application under subs. 3 of s. 168 
of the Railway Act, 1003. to set aside the award of the majority of tin- 
arbitrators on the ground that it was unjust, improper, unreasonable and 
grossly and scandalously inadequate and against the weight of evidence, 
also, that no reasons were given for the amount of the award:—Held. (1 
that there was no evidence which would warrant a litiding of corruption, 
partiality or irregularity on the part of the majority of the arbitrators 
or that the amount of the award was grossly and scandalously inadequate. 
(2) Under s. 164 arbitrators are not bound to give reasons for their con­
clusions though it would la» better to do so.

Morley v. Klondike Mines Ily. Co., 0 Can. Rv. ('as. 183. 6 West. L.R,
10!>.

| Followed in Harrigan v. Klondike Mines Rv. Co.. 6 Can. Ry. Cas. 103, 
5 W.L.R. 137.

Misconduct of arbitrators—Gross undervaluation of mining claim- 
interested MOTIVES.

Application by plaintiffs, similar to that in Morley v. Klondike Mines 
Ry. Co.. 6 W.L.R. 10», 6 Can. Ry. Cas. 183, to set aside the award of a 
majority of the arbitrators, on the ground that the award is unjust, im 
proper, unreasonable, and grossly and scandalously inadequate, and that 
the same was made without regard to the evidence, and on the ground that 
the majority of arbitrators acted unfairly, improperly and not as fair or 
just arbitrators between the parties on such arbitration, or in making 
such award:—Held, following case supra, that where there is no evidence 
of corruption or to sufficiently sustain the reasons set out in the appli­
cation, the award must stand.

Harrigan v. Klondike Mines Ry. Co., 6 Can. Ry. Cas. 1»3, 5 West. L.R. 
137.

Terms of submission exceeded.
Where arbitrators were appointed under deeds of submission to value 

three expropriated lots of ground and the indemnity for damages, it being 
declared that they should act as mediators (amiables compositeurs) but 
should l>e bound to conform to the provisions of s. 161 of the Railway Act. 
1003. ami the award in lieu of valuing the third lot in money ordered 
that the expropriators should return it in part and construct a road on 
their own adjoining land, to lie maintained by them in perpetuity for tlu 
benefit of the parties expropriated:—Held, affirming 16 Que. K.R. 107. that 
arbitrators who are also appointed mediators cannot disregard their in­
structions. and that the error vitiated the whole award.

Quebec Improvement Co. v. Quebec Bridge & Rv. Co., 7 Can. Rv. Cas 
336. [1908] A.C. 217.

Compulsory taking of land—Appeal from award of arbitrators.
(1) Upon an appeal, under s. 20» of the Railway Act, 1»06, from an 

award of arbitrators determining the compensation to lie paid to an owner 
for the compulsory taking of his lands by a railway company, the Court 
will not assume the function of the arbitrators and make an independent 
award, but will rather treat the mutter us it would an appeal from the
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dm8ion or verdict of a Judge, and the award will not lie disturbed, unless 
the arbitrators manifestly erred in some principle in arriving at their 
conclusion. (2) Interest on the amount awarded should not lie added by 
the arbitrators, especially in a case where the claimant remains in pos­
session of the property until after the date of the award. (3) It is proper 
that the claimant should be allowed the actual value of the property to 
him, and not merely the market value as on a sale. (4) The arbitrators 
are not bound to allow ten per cent, extra on the amount of the compen­
sation for the compulsory taking, although that is frequently done, and 
the Court will not interfere with their refusal to allow- such percentage.

Can. Northern By. v. Robinson, 8 Can. Ry. Cas. 226, 17 Man. L.R. 396.
[Approved in Re Clarke and Toronto, tire)- & Bruce Ry. Co., 18 O.L.R 

628, 9 Can. Ry. Cas. 290; commented on in Re Davies and James Bay Ry. 
t o.. 20 O.L.R. 534.]

Ratification of award.
A petition for the ratification of an arbitration award, upon an expro­

priation of land by a railway company for the building of its line, is 
presented in the interest of the railway company solely, the company shall 
pay the costs of appearance upon the petition, with the costs of the ex- 
prporiated owner’s attorneys on the petition, but not the costa on a reply 
to the petition. The coats incurred in the distribution of the moneys 
deposited in Court by the company petitioner shall lie taken out of the 
said moneys as in the ordinary course of law.

Chateauguay & Northern Ry. Co. v. Laurier, 9 Can. Ry. Cas. 51, 9 Que. 
P.R. 245.

Intervention—Interested party—Jurisdiction of Superior Court.
A party, claiming the ownership of land expropriated by a railway com­

pany. may intervene in the expropriation proceedings; but such interven­
tion will not affect the validity of any proceedings had till then against 
the registered proprietor. The Superior Court is the tribunal which has 
jurisdiction to allow such intervention.

Re Montreal & Southern Counties Ry. Co. and Woodrow, 10 Can. Ry. 
Cas. 490, 11 Que. P.R. 230.

Compensation—Value of land taken—Damage to residue—Amounts
NOT SEPARATED IN AWARD— INTERFERENCE WITH WORKING OF FARM.

Arbitrators having awarded to the claimant $30,607 as compensation for 
shout 44 acres of his stock and dairy farm of 465 acres, expropriated by 
the contestants for their right-of-way, under the Railway Act, and for 
damage to the residue of his land, tin- amount awardisl was reduced on 
appeal to $20,000. The arbitrators not having stated the principles by 
which they were guided in coming to their conclusions, and not having 
separated the amount allowed for the land actually taken and the amount 
awarded as damages for lands in juriously affected, the course taken by the 
Court on the appeal was that commended by the Privy Council in Janies 
Kay Ry. Co. v. Armstrong, [1909j A.C. 624, 10 Can. Ry. Cas. 1, viz., to 
go through all the evidence, and. having due regard to the findings of the 
arbitrators, so far as they could la- ascertained, to examine into the justice 
of the award. The award was that of two of the three arbitrators; the 
imnasseiiting arbitrator stated his views and also his understanding of 
the grounds on which his colleagues based their award:—Held, that the 
Court could not pay regard to this statement as setting forth the grounds 
upon which the award was based. The part of the farm taken for the 
railway was in the valley of the Don river, which traversed a part of the 

Can. Ry. L. Dig.—20.
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farm. The farm building* were for the most part in the valley, but the 
arable part of the farm was largely in the uplands, and areess from Hi. 
buildings to the uplands was gained by means of a loop shaped roadwux. 
eoinmeneing at a gate entrance to the farmyard on the east side of tlx 
west or north branch of the Don, and going in a southerly direction 
towards the Don Mills road, there turning westerly and crossing the stream 
by means of a bridge, and then proceeding in a northwesterly direction v, 
a gate at the foot of the roadway leading up a very steep hill and ascend 
ing by means of it to the uplands. The gates were kept closed or open 
as occasion needed for the purpose of controlling the wandering of tin- 
stock, and regulating the hauling of loads to and from the uplands. Tin 
road lied embankment of the railway intersected both of the roadways at 
a height of <i or 7 feet above their grade. The main complaint of the 
claimant was. that passing to and fro between the buildings and the up 
lands with horses, cattle, vehicles, and farm implements, involved crossing 
the railway twice, and ojiening and dosing four gates, together with the 
delay and risk attendant thereon :—Held, upon the evidence, that the diffi­
culty could be overcome by the construction of a new roadway with a 
bridge, at an ex|>enav of $3,000. which was an ample allowance in respect 
of this cause of complaint : and, while it might lie true, as stated by tin- 
arbitrators, that it was not within their power to compel either the claim 
ant or the contestants to construct the roadway and bridge, yet they were 
not justified in making an allowance for that particular damage greater 
than a sum sufficient to enable it to lie obviated for all time. The measure 
of the damage to which the claimant was entitled was the value of the 
land taken and the depreciation occasioned to the remainder by the win 
struct ion and user of the railway upon the part taken; and justice to the 
contestants required that the award should shew on its face what amount 
was allowed in respect of each of these items. The principle on which 
the impiiry as to the eoni|iensation when some land is taken and some 
injuriously affected should be proceeded with is to ascertain the value t.. 
the claimant of his projiertv before the taking, and its value after the 
part has been taken, having regard to all the directions of s. 108 of the 
Railway Act, and deduct the one sum from the other. [James v. Ontario 
& Quebec Ry. Co., 12 O.R. Ü24, 15 A.R. (Ont.) 1, followed.] The contestants 
took possession of the land on the 1.1th Octolier, 1000. and the arbitrators 
awarded interest from that day:—Held, that s. 153 (2) of the Act 
Kdw. VII. c. f»8, (s. 102 (2) of the Railway Act, 1000) was enacted for 
the purpose of fixing the time as of which the value and damage are t<> 
lie ascertained; the question of interest is not dealt with in terms, and 
there is nothing in the words to interfere with the operation of the general 
law, which, as between vendor and purchaser, fixes the time at which 
interest commences as that at which the purchaser takes or may safely 
take possession. When some land is taken, and other land is injuriously 
affected, the amounts awarded in res|ieet of laitli are to lie treated as 
purchase money. [Re Macpherson and Toronto, 2(1 O.R. 558, approved.I 
Whether or not it was correct for the arbitrators to award the interest 
was not material ; no substantial wrong had been done by stating it in 
the award.

Re Davies and James Hay Ry. Co., 10 Can. Ry. Cas. 225. 20 O.L.R. 5:14.
[Followed in Re Keteheson and Can. Northern Ontario Ry. Co., It? Cun. 

Ry. Cas. 280 ]

Compensation—Damages—Indemnity—Proprietors bordering on pvb- 
lic canals—Nullity ok award.

(1) The appeal to the Superior Court from the decision of arbitrators
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in matters of expropriation for a railway given under ». 200 of the Rail­
way Act, 1000, and the notion to niiniil the award under the law of the 
Province of Quelice recognized under subs. 4 of the satin» section, are sepa­
rate remedies which cannot he joined in one and the same demand. (2) A 
difference hot ween the award as established hv the deed executed by the 
arbitrators before a notary and the award as recorded on the minutes of 
the final session of the arbitrators is an irregularity, but does not neces­
sarily entail nullity. (0) The nullity of one part of the award only en­
tails the nullity of the remainder if the award is indivisible or if one of 
the parties suffers prejudice, t'onsetpiently the award which adjudicates 
upon the costs of the arbitration notwithstanding that the law itself de­
termines tt|M>n whom they shall fall, is null for such part only, hut may 
I to valid for the rest. (4) When the indemnity is for several different 
objects, that is to say, land expropriated, buildings, inconveniences result­
ing front the expropriation, etc., it is not necessary that the award should 
specify the amount awarded under each heading. It may fix a lump sum 
for the whole. (5) The proprietor expropriated is only entitled to those 
damages which are the direct and exclusive result of the expropriation. 
The arbitrators cannot take into account, other inconveniences which he 
may suffer in common with the rest of the public, such as those caused 
by noise, smoke, and the greater difficulty of access. Hi) A property 
separated from a canal by a highway is not a projterty bordering ( river­
ain I upon the canal. (7) Proprietors whose lands front upon public 
canals hut who are not owners of the hanks nor the water have no rights 
in the canal either of ownership or in servitude (easement). (8) Where 
in fixing the indemnity arbitrators have taken into consideration proof of 
loss or inconvenience of a nature for which the law allows no indemnity, 
the award is null. For the pur|a>se of reducing the award, proof cannot 
In- admitted to shew what proportion of the award has been accorded 
upon illegal grounds. (9) The Superior Court in deciding an ap|M»al 
must decide upon the indemnity according to the proof made before the 
arbitrators.

Ontario & Queliee Ry. Co. v. Vallitres, 11 Can. Ry. Cas. 1, 36 Que. S.C 
34».
KVIHKNTK DISREGARDED—SETTING ASIDE AWARD.

Arbitrators appointed under the Railway Act, 190(1. to determine the 
value of lands expropriated by the railway must base their award on the 
evidence given and, while authorized under s. 201 of the Act to view the 
land expropriated, they may not disregard the evidence and substitute 
their own opinion of the value for the evidence of the witnesses, the proper 
purpose of the view being to enable the arbitrators to 1 letter understand the 
evidence given. The award of arbitrators stated: “We have lieen thrown 
very considerably upon our own judgment in arriving at this decision. 
Ihu soiling from our own judgment and a view of the actual fact* sub­
mitted in evidence, we are convinced that the sum of $2.909 is a fair and 
just valuation of the land under dispute”:—Held, that the award should 
lie set aside and the value fixed by the Court on the evidence given pur­
suant to the authority contained in s. 209 of the Act.

He Calgary & Kd mon ton Ry. Co. and Mnekinnon, 11 Can. Ry. Cas. 27, 2 
Alta. I..R. 4.18.

[Reversed in 43 Can. 8.C.R. 379, 11 Can. Ry. Cas. 32.]
Validity ok award.

In expropriation proceedings, under the Railway Act, the arbitrators in 
making their award stated that they had not found the expert evidence
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n valuable factor in assisting them in their conclusions nml that, after 
viewing the property in question, they had reached their convlunions by 
“reasoning from their own judgment and a few actual facta submitted in 
evidence.” On a|i|ieal from the judgment of the Supreme Court of Alls-rhi 
netting aside the award and increasing the damages:—Held, that it did 
not appear from the language used that the arbitrators had proceeded 
without proper consideration of the evidence adduced or u|hiii what wn% 
not properly evidence and. therefore, the award should not have liecn in 
terfered with. 11 Can. Ry. Cas. 27. reversed.

Calgary 4 Kd mon ton Ry. Co. v. MacKinnon. 11 Can. Ry. Cas. 32. 4:; 
Can. S.C.R. 37!».

KnFOBCF.MEXT OK AWARD—Omihkio.s to XAMF. day.

The Ontario Arbitration Act, II Kdw. VII. c. 33. a. 14. applies to awards 
under the Dominion Railway Act so as to confer jurisdiction upon the 
High Court to entertain summary applications to enforce such awards 
The Dominion Act provides for appeals, but does not provide machinery 
for the enforcement of awards; the Provincial Act applies to all awards 
where the Articular act does not provide machinery for enforcement 
The omission of arbitrators to name a day before which the award is to 
lie made (e. 204 of the Dominion Railway Act) does not invalidate tlo* 
award; naming a day is not a condition precedent to jurisdiction; the 
ascertaining of the sum offered as that to lie paid results from failure to 
award within a time fixed, and not from failure to fix a time; the siutu 
tory provision is one in favour of the railway company, and is waived h. 
proceeding with the arliitration.

Re Horseshoe Quarry Co. and St. Mary's 4 Western Ontario Ry. Co.. 
Can. Ry. Cas. 133, 2*2 O.L.R. 42b.

Review ok award—'Ixadeqvacy ot- coiipexhatiox.
An application to the Superior Court in the Province of Quebec under 

s. 20!l of the Railway Act, 1900. to set aside an award of arbitrators, 
made in expropriation proceedings under that act. on the ground ot the 
inudc<|uucy of the comiienaation awarded, which application is instituted 
by a |ietition praying that a writ of appeal may Ik* issued in the nature 
ami form of an appeal from a decision of an inferior Court, and that tin- 
Court may decide upon the amount of coin jieii sat ion and may render the 
award which the arbitrators should have rendered, is an appeal to the 
Superior Court from the award, and not an action in that Court to set 
the award aside, ami. therefore, mi further appeal lies to the Court ot 
King's Bench from the decision of the Sti|ierior Court u|hui such an appli-

Rolland v. Grand Trunk Ry. Co.. 14 Can. Ry. Cas. 21. 7 D.L.R. 441.

Coxvi.l SIVEXEHH OF AWARD—SCTTIXCl ASIDE FOR FAILVRE TO CARRY Off 
UNDERTAKING.

An award made by arbitrators ap|Kiinted under s. 100 of the Railway 
Act. 1000. to ascertain the compensation that should la» paid for injuries 
to land not actually taken or used by the railway, the owners claiming 
that the land was injuriously affected because the railway was built lie- 
tween the land and the sea. thereby cutting off their rights of access to 
the sea. will be set aside because of the failure of the arbitrators to keep 
a promise made by them to the owners 'of the land when the suggestion 
was offered on the arbitration proceedings that the question of the appli­
cability of ». 198 of the Act to such a case should be referred to the Court,
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which promise was that they, the arbitrators, should have it appear on the 
face of the award whether or not such section applied.

Re Vancouver, Victoria & Eastern Ky. Co., 14 Can. Rv. Cas. 101, 5 
R.LR. 722.

|.hidgnicnt in 1 W.W.R. 8M4 allivmed by diviiled Court.]

Award—Scope of appellate ,m misdiction.
Under the British Columbia Railway Act, R.S.B.C. 1011, e. 104, s. 6S. 

upon an appeal from the award of arbitrators fixing damages under emi­
nent domain proceedings, the Court will not supersede the arbitrators hut 
will review the award ns it would review the judgment of a subordinate 
Court in a ease of original jurisdiction, considering the award on its 
merits, both as to the facts and the law. Under the said s. <18, upon an 
appeal from the award of arbitrators fixing damages under eminent do­
main proceedings where conflicting views as to the quantum of damages 
were apparent, but the estimate made in the award cannot lie said to In- 
unreasonable or manifestly incorrect, the findings of the arbitrators will 
not in that respect be disturbed, the arbitrators having seen and heard 
the witnesses and viewed the land in question. [Atlantic & Northwest Ky. 
Co. v. Wood. [1805] A.C. 257, 114 L..I.V.C. 11(1, followed, under which a 
similar question under subs. 2 of s. Ml of the Dominion Railway Act, 
1888, being s. 108 of 3 Edw. VII. (D) c. 58, was decided.|

Canadian Northern Pacific Rv. Co. v. Dominion Glazed Cement Pipe Co. 
(B.C.), 14 Can. Ry. ( as. 205, > D.L.R. 174.

Appointment of arbitrators—Value of property at the time.
The exception of arbitrations then “pending” from the amendment made 

by 8 & 0 Edw. VII. (1).) c. 32, to the Railway Act, 100(1, as to the time 
in relation to which the value of property expropriated is to be fixed where 
title is not acquired by the railway within a year from the date of deposit­
ing the plans, does not apply so as to exclude the application of the amend­
ing act, unless the arbitrators had taken office la-fore the statute took 
effect after having been sworn in under s. 107; so where prior to the 
amending statute (1000), an order bad lieen made appointing arbitrators, 
but one of them declined the appointment and a new arbitrator was not 
appointed until after the passing of the amending act, the “arbitration” 
was not “pending” when the latter act was passed. [Robinson v. C.N.R. 
Co., 17 Man. L.R. 583, referred to.]

Re Taylor and Can. Northern Ry. Co. (Man.), 15 Can. Ry. Cas. 51, 0 
D.L.R. 695.

Land contract—Consequential damage.
An agreement alleged to import the renunciation of a right is inter­

preted strictly; and where a landowner permits his land to lie taken for 
the construction of a railway, and reserves his right of action for possible 
damages resulting from the obstruction or closing of a roadway leading 
from his farm to the St. Lawrence River, lie is not estopped therefrom 
by a stipulation in the agreement of sale to the effect that the price of the 
land sold on the same day to the company “shall include all damages 
caused bv the running of the railway over the land sold.” An alleged agree­
ment, for arbitration of damages arising from the construction, main­
tenance and operation of a railway over the plaintiffs’ lands, which speci­
fies that “the damages shall lie fixed by appraisers to be named by the 
parties,” hut neither specifies the names of the arbitrators, nor the sub­
ject-matter of the dispute, nor fixes the time within which the arbitration 
award shall be rendered, is not a compromise, but is merely a promise to
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compromise, and «lova not estop a person stilTering damages from a right 
of action for the recovery of swell damages. [McKay v. Mackedie, II Qnc. 
s. ft 1.1, followed. I

Destneiiles v. Qucliec X Saguenay Hy. Co., !.*> Can. Ity. Cas. 1)4. t.'t Que. 
S. C. I Ml.

Co\ll*K\M \TlO\ HF.VIKXV OF AW .Mill ( ’ONHKQI'FXTI Al. IIAM .M1B.

An award wilder the Hallway A el will not lie set aside by reason of tin 
fact that after a view of the lands in question the arbitrators have not 
pill in writing a statement awllieientIv full to enable a judgment to In­
formed of the weight which should be attached to their tinding. (Arln 
(ration Aet, U Kdw. \ II. (Uni.) e. .'là, s. 17 (.'l).| Imt will lie referred hack 
for u supplementary cert i lien I c. (2) When a railway intersects a piece 
of land the company must pay not only compensation for the land ad 
nully taken, but also damages for injuries to the remainder of the pared 
sustained by reason of the compulsory severance. (.'Ii The date of the 
deposit of a plan, profile and hook of reference is the date with reference 
to which comiN'iisat ion or damages for land taken bv a railway company 
wilder the Hailxxny Act, 1 are to lie ascertained, and subsequent deal 
ings with the land bv the owner cannot a licet the amount of compensation 
or damages to lie awarded.

He Myerscowgh and Like Krie X Northern Ity. Co. (Ont.), 11 D.l. lt. 
IAS, l,'i Can. Ity. Cas. I US.

| Followed in He Hillings and Can. Northern Ontario Hv. Co., Hi Can. H\ 
l as ,17ft. lft D.L.K. ills.|

\ U I KS OF I.ANIIN— Si Mil XII NFTIÏ.F.XI IX TH—Hf.I F.VAM'Y.

Kvidetiee of settlements made by the railway with other persons fur 
parts of other farms taken for the right-of-way is not relevant in expm 
print ion proceedings wilder the Hailway Aet, ltlOli. The fact that one part i 
to the issue presented on an arbitrât ion is allowed to gixe evidence of a 
class which is not relexant, does not entitle the opposing party to answer 
with the same kind of irrelevant testimony ; and the opposing party, a I 
though successful in the issue is properly refused costs of his indexant 
evidence. | It. x. Cargill. 111*ITl| 2 K. It. 271. applied.)

He Ketcheson and Can. Northern Ontario Hy. Co.. HI IU..H. Sût. Ill 
Can. Ity. Cas. 2HU. O.I..I1, .1.111.

| Followed in (ireen v. Can. Northern Ity. Co., ID Can. Ity. Cas. 171. 8 
S.l. lt. 63.)

AXVAMI» F.XTKXHION OF TIMK—AlllIF.F.MKNT TO F.XTF.Ml.

A formal extension in writing during the limitation period, of tin- time 
for the arbitrators to make their axvard upon an arbitration in expropria 
tion proceedings wilder the Hailway Act, 1D0U, is not a sine quit non lo 
their jurisdiction; there may lie circumstances xvliieh debar either party 
from setting up the lack of a formal extension, swell as aw arrangement 
made for the postponement of the proceedings for the convenience of conn 
sel. which xvas equivalent to a consent to the making of a formal extension 
by the arbitrators either before or after the limn fixed at the first meeting 
pursuant to s. 204 of the Hail wax Aet, UMIU. (Can. Northern v. Nnwd, l ' 
Chic. S.C. 121, and 22 Que. K.ll. 221, allirmetl ; set» MacMwrehy X Hem 
son's Itailxvay l«aw, 2nd ed., 2U0. and Montreal Park, etc., Hy. Co x. 
W x nness. Ill Que. S.C. I Oft.]

Can. Northern Quelau» Hy. Co. v. Nnwd, 10 f an. Hy. Cas. 1V8, 48 Cun. 
S.C.It. 242, 14 D.L.H. 307.
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llVIDRNC'R—Rei.KVAXVV VaI.VK OK 1.AX1» IN VIVIMTY—VxiHVIHK.ll IMKItKM 
IX I’ROKKRTY K.XI'KOVRIATKII.

To establish tin* value of land expropriated, evidence in admissible shew 
ing recent sales of land of similar character and use in the neighliorliood 
of that taken. | Doe dem. Barrett v. Kemp, 2 Bing. N.C. 102: I lend x x. 
Simpson, 18 C.B. 831, and Be Ketcheaon and Can. Northern Ontario By 
i o., 13 D.I..R, 864, Id Can. By. Can. 280; I lodge v. The King. 38 Can. 
S.C.B. 140, and The King v. Condon, 12 Can. Kx. 276, followed.] Kvi 
deuce of the sale of an undividtHl half of projiertv expropriated is admis 
sihle on the «pleation of damages in order to establish market value. Imt 
it is to Ik- considered along with other circumstances establishing value 
i Dodge v. The King. 38 Can. S.C.B. 140, followed.] 

lie National Trust Co. and t an. Vac. By. Co., Ill Can. By. Cas. 201, 
16 D.L.B. 320, 20 O.L.B. 462.

Dm.cTiVK axv xiui—Aitkai.—Power or Cot kt.
Hii an appeal from an award in expropriation proceedings under the 

lia il xx av Act, the Court may send the case buck to the same arbitrators 
to make a new award where the first one is defective in that il does not 
definitely and clearly disclose xx hat the axvard is based upon and lioxx the 
Mini axvnrded is arrived at, xx here it sei'ins probable that some xx rung 
principle lias lieen applied by the arbitrators.

Can. Vac. By. Co. v. Ball. 10 Can. By. Cas. 00, 20 D.I..B. 003.

MT Alix IK. CI.AIM KO* «H « I CATION CKIOK TO A XV AMIl.

An a xvii rd in expropriation proceedings under tbe Bnilxxay Act. tlx ing 
I lie compensation for land taken for the railxvay and the damages to the 
remainder of tin* land, does not include the damages to xxliich the owner 
is entitled for the company's wrongful use and occupation of the lands 
prior to the expropriation. | Haut hier x. Can. Northern By. Co., It D.h.B 
4HO, lit Can. By. Cas. 364, and Dagenais v. Can. Northern By. Co., It 
li.Uh 404. It! Can. By. Cas. 363, affirmed.|

Cant hier v. t an. Northern By. Co. and Dagenais v. Can. Northern l!x 
t o. Ilf Can. By. Cas. 144, 17 D.L.B. 1113.

KvIIIKXCR—AtlXIIHNlOXH—ÀKKIIIAVIT—VAU K OK I AND.

\ii affidavit by an owner of land whose property has been expropriated, 
made by him prior to the expropriation, xvlien lie xvas act lug in tin* capac­
ity of un administrator, should not lie received in evidence against, him as 
an admission of its value at the time of expropriation. [Can. Northern 
Western By. Co. v. Moore. 23 D.h.B. D4d, 8 Alta. I..B. 37D, atlirmed.| 

Can. Northern \Vest«*rn By. Co. v. Moore, 21 Can. By. Cas. 112, 63 Can. 
M B. 61». 31 ll.L.B. 466.

AXIAI.V.AMATION OK tXIMI'ANIKN—TENDER OK rONVKYANVK.

\n amalgamation under the Dominion Builxvay Act lUOd. ss. 3d I 3. will 
not affect arbitration proeiwdings already lM>gun under a provincial stat 
nte. and the uxvard may In* enforced against the amalgama ted company; 
a tender of u conxvyanee of tbe expropriated land is not n statutory pro- 
rcipiisite to the vuliility of the axvard.

Haney v. Can. Northern By. Co., 21 Can. By. Cas. 388, 30 I1L.R. 674.

WlfKN AWAMI) OOMPI.KTK—PROM VIOATIOX—ARIIITRATORM KI'NCTVH OKKK lO
- Rkttino AHIDK.

An axvard under the Railway Act on the expropriation of land for rail­
way purposes is not conclusive merely on the signing of un award by a
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majority of the arbitrators; in order to be binding it must be published 
or promulgated within the )>eriod provided for making the award, a» al­
though signed within such period, it is subject to modification until |.ui.
Iislied ; upon the expiration of sueli period the arbitrators are funeti olliein 
and the award must be set aside, if the parties were not notilied oi it* 
making, until after the expiry of the time limited for that purpose 
| Mampson y. Dupuis, 8 D.L.R. f»00, applied. |

Lacliine, Jacques Cartier & Maisonneuve Ry. Co. v. Thela'ige et al., 21 
Can. Ry. Cas. 38'». 20 D.L.R. 703.

1‘rovi.ncial railway—Expropriation vxiikr provincial act—Amak.a
MAT ION WITH DOMINION COMPANY—AWARD PRESERVED.

The award of arbitrators appointed under the Manitoba Expropriation 
Act (R.S.M. 1913, c. 01) to lix the compensation for land* crossed by a 
provincial railway company is not rendered void by the amalgamation <J 
such company with a Dominion company, after the appointment of tb. 
arbitrators but before the award has been made, tin- arbitration proceed 
ings having been continued after the amalgamation without objection on 
the part of either company. K* 302 and 303 of the Dominion Railway 
Act, 1900, continue and preserve the award against the amalgamated com 
pany. [Fargey v. flraiul Junction Ry. Co., 4 O.R. 232. followed : Van 
llorne v. Winnipeg & Northern Ry. Co., 18 D.L.R. 517, referred to.)

Haney v. Can. Northern Ry. Co., 23 Can. Ry. Cits. 232, 42 D.L.R. 41.

Validity of award—Improper valuation as to dates.
An award in expropriation proceedings under the Railway Act, Alta. 

1907, c. 8, is not invalidated because the arbitrators proceeded to lix the 
value as of the date of the arbitration instead of the date a few months 
earlier in the same year, when the ap)»ointment of the third arbitrator 
was made by a Judge's order, if the case developed no distinction as !.. 
value between those dates and both parties at the opening of the arbitra­
tion had acquiesced in the arbitrators’ suggestion that the present value 
should be the basis of compensation.

Can. Northern• Western Ry. Co. v. Moore, 23 D.L.R. 848, 8 Alta. L.R 
379.

Arbitration, what constitutes—“Valuation” distinct from “arhi
TRATION.”

It is indicative that a valuation and not an arbitration was intended 
by the written submission to three persons that they are therein termed 
"valuers,” and that the submitting parties offered no evidence.

Re Laidlow and Campbellford, Lake Ontario & Western Ry. Co., 19 
D.L.R. 481.

Award—Coxclusiveners—Review—Mistake.
To justify the setting aside of an award by a single arbitrator on the 

ground of mistake not appearing on the face of the award or in papers 
incorporated therewith, the arbitrator's admission of the mistake is neves 
sary ; so where there were three arbitrators, two of whom published an 
award, both must concur in certifying the mistake not apparent upon tin 
award which the Court is to rectify and no relief can be granted where 
one of them denies that there is any mistake although the other asserts 
there was and desires the assistance of the Court. [McRae v. Lemay, 18
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fan. S.C.R. 280; Dinn v. Blake, LR. 10 C.P. 388; Flynn v. Robertson,
L it. 4 C.P. 324, referred to.]

Re La id low and Campbell ford, Lake Ontario & Western Ry. Co., 19 
D.L.R. 481.

Aw ard—Conclusive n ess—Appeal.
An award in arbitration proceedings under the Railway Act, R.S.ll.C. 

Hill, is final and conclusive except for the statutory right of appeal (s. 
ilSi ; it cannot be altered except by the Court oil the hearing of the appeal, 
and the power of remitting and setting aside an award upon motion is 
excluded. [Van Horne v. Winnipeg Ity. Co., 14 D.L.R. 897, and Ontario &. 
Quebec Rv. Co. v. Va 1 Hères, 11 Can. Ry. Cas. 1, cited.]

Re British Columbia Railway Act and Can. Northern Pacific Rv. Co., 
20 D.L.R. 033.

CoNCl.t SIVENF.NS of ADJVMCATIOX—MEMORANDUM—FORMAL AWARD—PREP­
ARATION of—Adjourned meeting—Changing adjudication. 

iin a majority of the arbitrators signing a memorandum of their ad­
judication under the Railway Act, lftftft. and adjourning the arbitrators' 
meeting pending the preparation of a formal award as an authentic no­
tarial document, it is too late for one of the majority to have the adjudi­
cation varied at the adjourned meeting if notice of such adjudication has 
lieeii given to the parties; a notarial document passed on the later date 
with a lesser sum awarded than that first decided upon and notified to the 
parties, will lie set aside.

latehine, Jacques Cartier, etc., Ry. Co. v. Kelly, 20 D.L.R. 587.

Remitting award—Jurisdiction under ll.C. Railway Act.
There is no jiirisdietion to remit an award in an arbitration held under 

the British Columbia Railway Act.
Re Can. Northern Pacific Ry. Co. and Finch, 2ft B.C.R. 87.

Right of Judge to appoint—Notice to owner.
A Judge of the County Court alone has jurisdiction to appoint a sole 

arbitrator to determine the value of lands taken or required under the 
provisions of the New Brunswick Railway Act. except when he is personal­
ly interested in the lands, in which case a Judge of the Supreme Court 
has such jurisdiction. Where an owner of land omits to name an arbi­
trator in expropriation proceedings after notice is served on him as re 
quircd by the New Brunswick Railway Act, a sole arbitrator cannot be 
appointed by any Judge until notice of the intended application for such 
appointment has first liven given to the land owner.

St. John & Queliec Ry. Co. v. Anderson, 43 N.B.R. 31.

Quebec—Special statutory procedure.
In railway expropriations the parties have a right to refuse to take 

proceedings under the special statutes passed for this purpose and to agree 
to an ordinary, voluntary and conventional arbitration, these acts not 
being of public order.

Girard v. lla-lla-lhtie Ry. Co., 47 Que. S.C. 325.

C. Compensation, Measure of.
Injury to property by construction of suiiway—Liability of munici­

pality.
A sjiecial statute in Ontario, 4ft Viet. c. 45, authorized the municipali­

ties of the city of Toronto and the village of Parkdale, jointly or sepa•



KX I’UOi’KI ATIOX.:: 11

lately, and the railway companies whose lines of railway ran into Toronto, 
to agree together for the construction of railway subways ; provision wu* 
made in the Act for I lie issue of debentures to provide for the cost of the 
work, and the by-law for the issue of such dclientures was not required 
to be submitted to the ratepayers ; then* was also provision for compciivt 
tion to the owners of property injuriously affected by such work. >iivh 
compensation to be determined by arbitration under the Municipal Act 
if not mutually agreed upon. The municipalities not being able to agree, 
I'arkdalc and the railway companies entered into an agreement to have 
a subway constructed at their joint expense, but under the direction <>i 
the municipality and its engineer, and on the application of I'arkdalc an<! 
the railway companies to the Railway Committee purporting to be nwidv 
under 40 Viet. c. 24 ( I). ), an order of the Railway Committee wa* ob­
tained authorizing the work to la* done according to the terms of such 
agreement. The municipality of I'arkdalc then contracted with one C 
for the construction of the subway, and a by-law providing for the raising 
of Varkdale's share of the cost of construction was submitted to. ami 
approved of, by the ratepayers of that municipality. In an action by the 
owner of property injured by the work:—Held, per Ritchie, C.J.. Fournier 
and Henry, J.J., that the work was not done by the municipality under lie 
special Act, nor merely as agent of the railway companies, and the munit 
ipalitv was, therefore, liable as a wrongdoer. I*er G Wynne, .1.: that the 
work should lie considered as having lieen done under the special Act. and 
the plaintiffs were entitled to compensation thereunder. Per Taschereau. 
• F.:—That the work was done by the municipality as agent of the railway 
companies, and it was, therefore, not liable. 12 A.II. (Ont.) 303, reversing 
8 O.H. fill, 7 o.lt. 270. reversed.

West v. Parkdale, 12 < an. S.C.R. 2f»0.
[Affirmed, 12 App. Cas. 602; discussed in Ayers v. Windsor. 14 O.R. 

082: referred to in Crand Trunk I'y. Co, \. Hamilton Radial. 20 O.ll. 
143: Mason v. South Norfolk lly. Co.. 10 O.ll. 132; Platt v. tira ml Trunk 
lly. Co., 11 O.R. 2411; applied in Chaudière Machine & Foundry to. v. 
Canada Atl. Ry. C'o.. 33 Can. S.C.R. 14. 2 Can. lly. Cas. 3045 ; Saunby v. 
London Water Commissioners, [10001 A.C. 110; Water Commissioners of 
London v. Saunby. 34 Can. S.C.R. 0(14: approved in Arthur v. (iraml 
Trunk Ry. Co., 22 A.II. (Out.) 80: considered in Marsan v. Grand Trunk 
I'ac. Ry. Co., 2 Alta. L.ll. 51 ; distinguished in Can. Pue. Ry. Co. v. Grand 
Trunk lly. Co., 12 O.L.R. 320; f<dlowed in llannatyne v. Suburban Rapid 
Transit Co., If» Man. L.ll. 10; Hanley v. Toronto, Hamilton & I'ull'alu Ry. 
Co., 11 O.L.R. 01: lleudrie v. Toronto, Hamilton, etc., lly. C'o., 20 (t.ll. 
007: Smith v. Public Parks Hoard, 15 Man. L.ll. 258; referred to in Mas 
kerville v. Ottawa. 20 A.R. (Ont.) 108; Birely and Toronto, etc., lly. Cm. 
lie. 28 O.R. 408; Clair v. Temiscouata Ry. Co., 37 N.B.ll. 013; McArthur 
v. Northern & Pacific Junction lly. Co., 17 A.R. (Ont. ) 86: Nelson A K.S. 
Co. v. Jerry. 5 H.C.R. 405: Winnipeg v. Toronto General Trusts, lit Man 
L.ll. 427 ; relied on in Sandon Waterworks & Light Co. v. Byron N. White 
Co., 35 Can. S.C.R. 32L]

Ai.tkbation ok bovtk.
An order of the Railway Committee under s. 4 of the Railway Art. 

1880. does not of itself, and apart front the provisions of law thereby 
made applicable to the case of land required for the proper carrying out 
of the requirements of the Railway Committee, authorize or empower tin- 
railway company on whom the order is made to take any person's la ml or 
to interfere with any person's right. Such provisions of law include all 
the provisions contained in the Consolidated Railway Act, 1879, under tin-



EXPROPRIATION. 315

headings of “Plan# ami Surveys” ami “Land# and their valuation” which 
are applicable to the case; the taking of land and the interference with 
right# over land being placed on the Haine footing in that Act. Where a 
railway company, acting under an order of the Ruilway Committee, did 
not a plan or book of reference relating to the alteration# required
by such order it was not entitled to commence operation*. Under the 
Act of 18711 the payment of compensation by the railway company i# a 
condition precedent to it# right# of interfering with the possession of land 
or the right# of individuals, | Jones v. Stanstead By. Co.. Ij.lt. 4 P.C. 08; 
distinguished 12 Can. S.C.Ii. 250, reversing 12 A.It. (Ont.) .*1011. restoring 
* U.lt. All, 7 O.lt. 270. allii nied. |

l Followed in Hurt v. Doiii Iron & Steel t o., 10 Can. Ity. Cas. 1ST. 25 
ll.L.lt. 252; distingui " in Brant v. Can. Pae. Ity. Co., 20 Can. By. Ca*. 
2iis.|

l'arkdale v. West (1887), 12 App. Cas. 002.

Aw Aim—1 X ADEQUATE COM I'KX NATION.

In a ease of an award in expropriation proceedings under the Railway 
Act, 1880, c. 100. it was held by the Superior Court for L.< . and the 
Court of Queen's Bench for L.C. that the arbitrator# had acted in good 
faith and fairness in considering the value of the property before tin- 
railway passed through it, and its value after the railway had been con 
strueted, and that the sum awarded was not ho grossly ami scandalously 
inadequate as to shock one'# sense of justice. On appeal to the Supreme 
Court of Canada;—Held, that the judgment should not Ik- interfered with, 
(il (Que.) Q.B. 385, M.L.R. 5 (Que.i S.C. 130, allirmed.J 

Bi-lining v. Atlantic & N.W. By. Co., 20 Can. S.C.II. 177.

SUFFICIENCY OF AWARI1.

Appeal and cross-appeal from the judgment of the Exchequer Court on 
a claim arising out of an expropriation of land at Port Hawkcsbury, X.H., 
for the purpose# of the Cape Breton By. The amount awarded to the 
claimant was $11,223.00, ami the Exchequer Court judgment, which is re­
ported at length in 2 Can. Ex. 140, was unanimously allinued by the 
Supreme Court.

Paint v. The Queen (1801), 18 Can. S.C.B. 718.
I.Xppliisl in The Queen v. Clarke. 5 Can. Ex. 05; commented on in The 

Queen v. Barry, 2 Can. Ex. 352; followed in Be (iilbert ami St. John Hort­
icultural Assn., 1 N.B. Eq. 448; The Queen v. Harwood, tl Can. Ex. 423; 
referred to in The King v. Harris. 7 Can. Ex. 280; Letourneiix v. The 
Queen, 7 Can. Ex. 8; Neilson v. Quebec Bridge Co., 21 Que. S.C. 334; 
The Queen v. Murray, 5 Can. Ex. 72.J
Dam AUK II Y REASON OF CONSTRICTION.

Vnder s. 150 of the Bailway Act, 1000, the Board ordered that the loca­
tion of the appellant#' line of railway along certain streets in tin- city of 
Fort William be approved in accordance with an agreement la-tween the 
appellants and the municipal corporation, but subject to the condition 
that the appellants shall “make full compensation to all person# interested 
for all damage sustained by reason thereof;”—Held, that the order must 
lie reseinded. Vnder s. 237 (3) the power to award damages was in re 
s|H-ct of construction, and a. 47 did not on its true construction extend 
that power to meet the case of location; and a# the condition failed there 
was no approval.

Brand Trunk Pacific Ry. Co. v. Fort Williuin et al., [1U12J A.C, 224.

5

45



EXPROPRIATION.me»
Land injuriously affected.

Where the statute under which a claim wae made for damage* to land, 
caused by the construction of certain works and the closing up of certain 
street*, provided that, any advantage which the real estate might derive 
iront the contemplated works should lie deducted from the sum estimated 
for «lamage «lone to tin* hind in arriving at tin- compensation to la1 paid, 
and it was found that the «letrinient to tin» claimant's property caused hv 
the closing of the streets was more than offset hy the advantage accruing 
to it from the construction «if the works; it was luil«l. that the claimant 
could not recover anything in respect to such detriment:—Held, also, 
that, even if the detrinu'iit to the claimant's land sliouhl alone he consid­
ered, he is not entithnl to «‘oinpcnsation hy reason only that he is, by tin- 
construction of a public work, deprived of a mode of reaching an adjoin­
ing «listrict from his land and is obliged to use a substituted route which 
is less convenient, if the consequent depreciation in the value of his prop 
erty is general to the inhabitants of the particular locality affected, though 
his property may la- depreciated more than that of any of the others 
The claimant in such a case w«nil«l have no right of action at common 
law, and therefore his land was not injuriously affected within the mean 
ing of the statutes, the t«*st in such cases being, would the complainant 
have a right of action if the work had tieen done without statutory author
it y

Re sShragge and Winnipeg, 20 Man. Î..R. 1.
Farm crossi.no—Compensation in i.if.u of.

When the value of a piece of land enclosed by a line of railway is so 
small as to lie disproportionate to the cost of a farm missing, and is of 
no utility to the farm fr«im which it is so *«*parated, the Court has the 
p«iwer and the discretion to grant to the proprietor a pecuniary compen­
sation in lieu of a crossing.

Martin v. Maine Central Ry. Co.. It) Que. S.C. 561,

Claim for compensation—Amendment—Misconduct of party.
In an action claiming coni|iensutiiin for land taken for railway pur­

poses, defendant appealed from that part «if the order of the trial .liulgi 
which required him to pay costs of the action and trial to plaintiff except 
«•osts of the order to amend. It appearetl that defendant was at no time 
liable in the action, either before <ir after the amendment, but was en 
titl«‘«l to have the action dismiss«‘d, and, in the ordinary course, with 
«•osts:—Held, that the trial .lu«lge, under these circumstances, while lie 
could «leprive defendant of costs, for reasons of miscomluct set forth in 
his order, could not make defendant pay «-osts to plaintiff.

Sawler v. Municipality of Chester, 41 N.8.R. 108.

Injury to adjoining property.
Independently «if the right to ind«‘mnity to be <l<‘termined by arbitration 

for tin» value of his land, an owner whose land is taken for construction 
of a railway has a right of action for damages against the company for 
injury to his works situat«id outside the line of the 100 feet the law per­
mits the latter to expropriate.

Germain v. Can. Northern Quebec Ry. Co., 36 Que. S.C. 10.

B. Arbitration and Award.
Enhanced value of residue of land.

If, by reason of benefit, however questionable and uncertain It may lie. 
the value of land (part of which had Ihmmi expropriate»! for construction 
of a railway) has been enhanced on the market, the arbitrators may take
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this increased value into account in estimating the damages caused hy 
the expropriation.

Vliateauguay A Northern Ry. Co. v. Trenholme, 11 Que. K.B. 45.
Railway pveposes—Grounds of compensation—Appeal fhom award.

(1) When the arbitrators in expropriation proceedings, under the Itail 
way Act, WOO, have allowed one of the parties to proceed irregularly in 
the production of his evidence, if the other party though objecting after 
wards puts in his evidence, he cannot set up the irregularity ns a ground 
of appeal from the award. It comes within the class of technical ohjec 
lions which are provided against in s. 205 of the Act. (2t The award 
is validly made hy the arbitrators at a meeting of which the arbitrator, 
named hy the expropriating parly, has had due notice, and it need not lie 
served upon such party. (3) A party who ap|>eals from an award is 
estopped from attacking it, on the ground that it was not served. |4i 
The admission of irrelevant evidence hy the arbitrators, if not shewn to 
have atTcvtcd the amount of the award, is no ground of appeal therefrom. 
(.1) The Court, adjudicating on an appeal under s. ‘2011 of the Act, is 
IhuiikI to go through all the evidence ami examine into the justice of the 
award, paying due regard to the finding of the arbitrators, whose conclu 
sion. however, is not binding, even though they l>e not shewn to have 
erred in principle or to have abused their authority. (ti| In fixing com 
pensât ion, regard should be hail to the prospective capabilities of the 
property, arising from its character and situation. (7i When the evi­
dence is deficient on an element of damage (e.g. the severance of the prop 
erty into two blocks by the railwayi, which the arbitrators were enabled 
to appreciate hy inspection, their finding in that regard will not lie 
disturbed in appeal. (8) The lienefit derivable from the railway that 
ran lie set off against the damage caused by the expropriation, must be 
such as is “lieyond the increased value, common to all lands in the lo­
cality." If the property be a mill site, with a water power available, it 
cannot he urged that its only value is given it by the railway, inasmuch 
as the owner of a rival mill site in the locality, not touched by the rail­
way, would presumably derive the same benefit from it.

Quebec, Montreal & Southern Ry. ( o. v. Landry, 10 Que. K.B. 82.

Award of damages—Review by vehtiokari—Error in principle—Al­
lowance OF VALVE OF IMPROVEMENTS MADE BY COMPANY.

lie Maritime Coal & Ry. Co. and Klderkin, 2 E.L.R. 284 (N.S.).
Valve of land taken—Railway crossing.

Ilex v. McPIiee, 5 K.L.R. 440.

Station purposes—Bvsixess losses.
I pon applieation under s. 1311 of the Railway Act. 1003, to acquire 

lands for station purposes the Board may consider not merely the traffic 
emiiing to the station on the railway of the applicants immediately or 
from a distance, hut also future traffic on the railway and the future 
accomodation of the public. In dealing with the question of compensa- 
tion, the Board may require the applicants to do any act whatever, in­
cluding the payment of money, in addition to the compensation ordinarily 
allowed under the statute, hut any such additional compensation should 
lw allowed only under very peculiar circumstances. Where warehouse 
property had been destroyed by tire, and an application was made to 
expropriate the land under s. 130:—Held, per Kilium. Chief Commission­
er:—That compensation should not he paid to the owners for business 
losses sustained since the fire and during proceedings taken la-fore the
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Itounl for leave to expropriate, lmt interest from the date of the ordi­
nal application for such leave was allowed. Per Hornier. Deputy Chief 
Commissioner (dissenting):—The principles upon which compensation 
should lie- allowed are fixed by the Railway Act ami the Hoard lias no 
power to order payment of compensation for any other «lamage than thor 
which the statute allows in the ordinary case of expropriating lands under 
the Hailway Act. Per Mills, Commissioner (dissenting) : That compensi- 
tion can lie allowed under s. 130, for business losses sustained while an 
application for leave to expropriate is pending, and that this was a proper 
east* for allowing damages for such losses.

He (irand Trunk Hy. Co. and Ksplande in City of Toronto (Burnt 
District Case, Toronto, No. 23), 4 Can. Hy. Cas. 200.

SBVKRAXVB OB FARM—A( <>:SM OK t'ATTI.B TO 81'KIXtiH.

The railway company took for the purposes of their railway 3.00 acres 
of a grain and dairy farm of about 10.*> acres. The railway crossed the 
farm, severing from the front part of it alunit 24 acres, including a field 
of IS acres which contained spring* affording a supply of water for the 
rattle and horses on the farm. I pon an arbitration to ascertain the com­
pensât ion to 1m* paid for the land laken and the «lamages sustained by 
reason of the exercise «»f the railway company’s power of expropriation, 
the owner of the farm tdaimed «lamages inter alia for the loss or serious 
impairment of the convenant use for tin- purpose «if the farm of the 
springs in the field mentioned. The company contended that tin- loss 
would lie minimized by the construction of a farm crossing across the 
railway, ami offeml to ap|icar In-fore the ltoanl and consent to an «miel 
directing that such a crossing he eonstrnctoil and maintain«-<l by them: - 
Held, applying Ydzina v. The l^m-on (1889), 17 Can. S.C.H. 1, that tin- 
owner «if the farm ha«l mi statutory right under s. 198 of the Hailxvay 
Act, 1903, to have a farm crossing suflicient t«i provide a satisfactory 
means of access for his cattle to ami from the springs, and therefore, that 
he might Is- dcprivc«l thereof at any time at the will of the government, 
he was entith-d to damages in respect of this claim. Construction of 
suhss. 1 ami 2 of that section of the Hailwav Act:—Held, upon the evi­
dence, that the sum of $1,170 awarded hy the maj«»rity of the arbitrator» 
xxas not adequate compensation for the land taken and (he injury «lone, 
ami tin- amount xvas increascil upon app«-al to $2,230. lb-murk* upon tin- 
large costs and expenses incurred in arbitrations under the- Hailway Act 
and the harshness «if the rule xvliich throws them upon the lamloxvncr 
if the aimiunt awarded is less than that oflcn-d by the company.

He Armstrong and .Fames Hay Hy. Co., 3 Can. Hy. Cas. 309, 12 O.L.II. 
137.

Farm crohhinu—Hight to uxdkrvrorsino.

Wh«-re the railxvay was earri«-«l across a farm upon a high embankment, 
and any crossing over it woulil lie inconvenient, the owner was hold en­
titled to an undercronning. in addition to payment of the purchase money 
for the land taken and damages. (Heist v. G.T.H. Co., 0 U.C.C.l*. 42L 
approved; Armstrong v. .lames Bay Hy. Co., 5 Can. Hy. Cas. 309, 12 O.L.R. 
137, not followed.]

Re Cockerline and Guelph & Goilerich Hy. Co., 5 Can. Rv. Cas. 313.
[Sec Lalande v. Can. Northern Ontario Hy. Co., 21 Can. Hy. Cas. 194: 

billowed in Atkinson v. Vancouver, Victoria & Eastern Hy. Co., 24 Can. 
Hy. Cae. 378.
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Valuation nv ariutratokh— Tmi’Rovi mi nis.
A milxxay ny in 11HNI mitered upon lands and made valualde ini

proveinents, intending In lake and use the lands for the purpose of their 
i;iilxxay. lu 11*05 they ohtuilied authority to take the lands, and tiled 
their plan under the Railway A et on the 23rd Mareli. 11)05. Arbitrators, 
in axvariling eonipensation to lie paid by the company for the lands, allowed 
to the claimants a sum for the improvements actually made hy the com­
pany : - Held, that the company did not stand in the same position as an 
ordinary trespasser going upon lands; they had a statutory right to nc- 
ipiire a title, and entered after negotiation with the true owners, and with 
the |iermission of one who claimed to be. hut turned out not to Ik1, the 
true owner ; although the improvements were fixtures, dedication to the 
land owners was not to lie presumed, hut the contrary; and the amount 
of the axvnrd should be reduced hy the sunt allowed for the improvement-.
S. 153 of the Railway Act, 1IMI3, which provides that the date of the de 
posit of the plan shall lie the date with reference to which the coni|ieiisn- 
tion or damages shall Is* ascertained does not mean that all the company's 
improvements made liefore depositing the plan go to the land owner ; tIn­
lands dealt with in this section are the lands as the company obtained 
them, in the condition they were at the time they entered, valued as of 
the date of filing the plan : the claimants’ right to compensation accrued 
at the date the lands were taken, and stood "in the stead of the lands'* 
l.v virtue of s. 173; and so the improvements were not put upon the 
lands of the claimants at all.

Re Rut tan and Dreifus and Van. Northern Hy. Vo., 5 Can. Ky. Cas. 330, 
12 O.L.R. 1H7.
Itakhistkr as auiuikator—Hotel property—(ioonwitj.—License.

There is no objection to an arbitrator who is a Umistcr and probably 
also a solicitor making an allidavit shewing how the amount found by the 
arbitrators was made up for use on an ap|»cal from an award under the 
Railway Act. 1003; and it is therefore properly receivable on such appeal, 
as is also the evidence of an arbitrator given on his examination as a 
witness on a pending motion. Where the land taken consisted of an hotel 
|»ro|M*rtv, an allowance was properly made for the loss sustained by the 
owner for the disturbance of his business and anticipated profits by rea­
son of the expropriation, notwithstanding by the fencing off of the rail­
way property therefrom, which the company had the right to do, the 
hotel projierty might have been rendered valueless as such, hut which 
right the company had never attempted to ev-rcise and presumably never 
would have exercised. The value of the license of an hotel is also a proper 
subject of allowance, though merely a personal right, and the renewal 
thereof, though reasonably prolmhle. is not absolutely certain. Interest 
on the amount of com|H>nsation awurded is pro|»crly allowable from the 
date of the taking of the land, which in this case was the filing of the 
plan -hewing the land expropriated, and the order of the Hoard author­
izing the taking.

Re Vavanaglt and Atlantic Rv. Co., fi Van. Ry. ( as. 3115, 14 O.L.R. 523.
|Disapproved in Re Can. North. Ry. Vo. and Robinson, 17 Man. L.H. 

415; lb- Clarke and Toronto. (»rey & Bruce Ry. Co., IN O.L.R. <128, 0 Van. 
Ry. Vas. 21H»; referred to in Van. Pae. Ry. Vo. v. Brown Milling Co., 18
O.L.R. 85. |

Licensed hotel—Liquor license.
The Crown expropriated for the purposes of a public work certain prem­

ises which the owner used as a hotel licensed to sell liquors. The license



3 20 EXPROPRIATION.

wan an annual one, but, as the license lawn then stood, it could Ik- renewed 
in favour of the then owner, or in cane of his death, of his widow ; hut 
no license could lie granted to any other person for such premises. If 
the owner sold the property it was shewn that the use to which he put it 
could not lie continued:—Held, that while this particular use of the pi<>|> 
erty added nothing to its market or selling value, it enhanced its \ulut- 
to the owner at the time of the expropriation and that such was an oh- 
ment to he considered in determining the amount of compensation to !»• 
paid to him for the premises taken.

The King v. Rogers, 0 Van. Ky. Cas. 400, 11 ('an. Kx. 128.
[Adopted in Re Van. North. Ky. Co. and Robinson, 17 Man. L.R. 400.1

Damages fob business—Depreciation of value of machinery.
Where the whole property is taken and there is no severance the owner 

is entitled to compensation for the land and property taken, and for such 
damages as may properly he included in the value of such land and 
property. lie is not entitled to damages because such taking injuriously 
affects a business which he carried on at some other place. Defendants, in 
expropriation proceedings, at the time their premises were taken hud them 
titled up as a boiler and machine shop. The machinery was treated as per 
sonal property by the defendants, and sold for less than it was worth 
to them when used for such purposes:—Held, that they were entitled to 
compensation for the depreciation in value of the machinery by reason uf 
the taking of the premises where it had been used.

The King v. Stairs, Ü Can. Ry. Vas. 410.

Additional lands—Stations—Terms and conditions.
The Board, on February 23rd, 1905, made an order authorizing the 

Grand Trunk Ry. Vo. to take certain lands in the city of Toronto for a 
railway passenger station, etc., upon certain terms and conditions (Burnt 
District Case, 4 Can. Ry. Vas. 290). One of the terms and conditions (Xu. 
7), was that the applicant should pay to the owner, if thereto required 
by notice in writing given to it before the appointment of arbitrators, 
compensation with interest at f> per cent per annum from May 4tli, 1904. 
Arbitrators were appointed on January 23rd, 1900. On February 4th, 
1907, Kckardt applied to the Board for an order to vary clause 7. so us 
to dispense with or extend the time for giving the said notice or allowing 
it to lie given nunc pro tunc or for such further anil other order as to 
the Board might seem pro|ier:—Held, that the application should lie di« 
missed; the railway company had acquired a vested right to obtain tin- 
land upon the statutory terms ami the matter bad passed out of tin- 
bands of the Board.

Kckardt V. Grand Trunk Ry. Co. (Burnt District Case (2) No. 5931, 
7 Van. Ry. Cas. 90.

Damage to remaining land.
A railway company tinder its compulsory powers of expropriation ac­

quired from the owner a certain portion of his land for the purposes of 
their undertaking. A majority of arbitrators by tln-ir award allowed 
compensation for depreciation to tile remainder of his land resulting from 
the operation of the railway elsewhere than on the land so taken: —Held, 
upon appeal (1), that the award must be set aside ami the question 
referred back to the arbitrators for further consideration and award. (2> 
That the plaintiff is entitled to compensation for the depreciation of the 
value of his other lands, in so far as such depreciation is due to the antici­
pated legal use of works to be constructed upon the lands which have



EXPKOPUIATIOX. ■JL

Iweii taken from him under the Railway Act. (3) That the arbitrator* 
may take into consideration the faet that the land* -«night adjoin the 
railway premise* and are eonvenient for exten*ion of their yard, 

t an. Pae. Ry. Co. v. Gordon, 8 Can. Uy. Caa. 63.
| Followed in Re Billing* ami ( an. Northern Ontario Ry. Co., 10 Can. 

Ry. Caa. 375, 15 D.L.R. 018.)

.V'C'KITAHt'K OF Allot"XT OmiKD IIY COMPANY.
Coder a. 169 of the Ruilwuy Aet, 1003, if the owner of land sought to 

lie expropriated by the railway company does not accept the offer of the 
railway company within ten day*, the company may at once proceed to 
have the amount of the com pensât ion payable determined hv arbitration; 
hut the owner may accept the offer at any time after the expiration of 
ten days if in the meantime the company ha* taken no further proceeding*, 
and *uch offer and acceptance will constitute a binding contract In-tv cm 
the parties upon which the owner may proceed in an action to recover the 
amount offered.

Rennetto v. Can. Pac. tty. Co.. 8 Can. Ry. Cas. 223. 18 Man. L.R. 13. 

Payment into Cover—Costs.
In an action brought by plaintiff claiming damages for lands taken for 

railway purpose*, part of plaintiff's claim had liccn the subject of arbitra 
tin» and award, hut it upjiearcd that part of the work of construction pro- 
•riled the tiling of the expropriation plans:—Held, that plaintiff was en­
titled to recover for all damages which could have lioen legitimately ex- 
eluded from the consideration of the arbitrators, and that plaintiff's claim 
•••mid not Is* deemed to have been satislied by an award for injuries which 
would not have formed a legitimate subject for the consideration of the 
arbitrators. Defendant paid into Court a sum of money which the trial 
.fudge held insufficient, but which the Court, under the evidence, thought 
excessive, if not the extreme limit of any damage of which there was rca- 
-"liable evidence:—Held, in respect to this portion of the judgment up- 
|M-aled from, that defendant's appeal must ta» allowed with mst*.

Ih-uton v. Malawi & Gulf Ry. Co., 8 Can. Ry. ( as. 251. 41 X.S.R. 420.

Rkxkwabl* it.amk—Tenancy at wiij.—“Pkkmonh intkruhted."
Lessee»* under a renewable lease, or their assignees, where the lessor* 

have an option to renew or to pay for improvements, who remain in pos­
session after expiration of the term, but to whom no renewal lease is 
granted, although demanded, are in occupation as tenants at will merely, 
and are not “persons interested" in the land within the meaning of s. 165 
of the Railway Act. 1906, and are therefore not entitled to com|»cnsutinn 
for expropriation of any part of the land* demised. Judgment of Riddell, 
•Î. reversed.

t an. Vac. Ry. Co. v. Brown Milling & Klevator Co., 9 ( an. Ry. Caa. 56, 
18 U.LR. 85.

[Affirmed in 10 Can. Ry. Cas. 74. 42 Can. S.C.R. 600.1

PtBHOXM I NTKKESTKD—Î.KMHOK AND l.KMMKK.
1 lie «•menant for renewal of a lease for a term of years i* indivisible ami 

if the lessee assigns a part of the «lemised premise* neither he nor hi* 
assignee «•an enforce the covenant for rcm»wul as to hi* portion. The 
assignment of part of the h»a*ehol«l premises inclmh-d an assignment of 
the right to renewal of the leaae for such part and the lessor executed a 
'misent thereto: — Held, that he di«l not thereby agree that hi* covenant 
fm renewal would lie exercised in re*pect to a purl only of the dcmiseil 

Van. Ry. I* Dig.—81.
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premises. In the case mentioned the lessee who lias severed his term can­
not, when the land demised is expropriated by a railway company, obtain 
compensation on the basis of his right to a renewal of his lease. [Can. 
l*ac. Ry. Co. v. Brown Milling & Elevator Co., 18 O.L.R. 85, !) Can. Ry. 
Cas. 56, allirmed.)

Brown Milling & Elevator Co. v. Can. Vac. Ry. Co., 10 Can. Ry. Cas. 
74, 42 Can. 8.C.R. 600.
Warrants of possession—Payment into Court.

The power conferred on arbitrators appointed under the Railway Act, 
1000, to award compensation for lands taken by a railway company is 
limited to determining the amount of such compensation merely ; and 
therefore, they exceeded their jurisdiction in awarding interest on Hi. 
amounts allowed as compensation from the date with reference to which 
the same were ascertained, namely the date of the tiling of the plan, etc 
[Re Can. Northern Ry. Co. and Robinson (1008), 17 Man. L.R. 300, 8 Can 
Ry. Cas. 220, approved of; Re Cavanagh and Canada Atlantic Ry. Co. 
(1007), 14 O.L.R. 523, 0 Can. Ry. Cas. 305, dissented from.] Cases dr 
eided under the arbitration sections of the Municipal Act distinguish 1 
Prior to the making of the awards, possession of the lands was taken n 
the railway company under warrants of possession issued by a Judge, 
payment into Court being then made by the company of sums deemed suili 
cient to satisfy the compensation to lie awarded:—Held, that the owners 
were entitled to have paid to them, out of the moneys in Court, not only 
the amounts of the compensation awarded, but also interest thereon, not 
limited to such interest as, according to the practice of the Court. i« 
payable on moneys in Court, but at the legal rate of interest, namely, five 
per cent, payable from the date of the warrants of possession until (In­
dole of the payment out. [Re Lea and Ontario & Quebec Ry. Co. ( 1 sc.. 
21 C.L.J. 154 ; Re Taylor and Ontario & Quebec Ry. Co. (1800), 11 u.R. 
371, and Re Philbrick and Ontario & Qucliec Ry. Co. (188(1), 11 V.K 
(Ont.) 373, refem-d to and discussed.]

Re Clarke and Toronto Grey & Bruce Ry. Co., 9 Can. Ry. Cas. 290. 18 
O.L.R. (128.

[Referred to in Re Ketcheson and ('an. Northern Ontario Ry. to., 10 
Can. Ry. Cas. 286.]

Additional lands—Date of acquisition.
Application, under s. 178 of the Railway Act, 190(1. to take additional 

lands about two miles in length by some 2.5 or 2.700 feet in width for 
railway terminals, shops, storage yards and other railway purposes:— 
Held (1), that the right of eminent domain is given to railway com 
punies not for their own benefit but in the public interest and to enable 
reasonable facilities to be given to the public. (2) That upon a strict 
compliance-with the provisions of a. 178 the company has the right to 
acquire the lands covered by its application unless it is established that 
the application is not kina fide and that the company docs not require the 
lands for public purposes or that it is acquiring them for some ulterior 
purpose. (3) Hi at this application should be granted subject to the fol­
lowing conditions:—(a) That the applicant (if required within ten days 
after making the award) must purchase from the landowners, portions 
of whose lands are authorized to be taken, the remainder of their lands, at 
the same rate as may lie fixed by the award for the portions taker., hut 
should the amount awarded for the portions taken include compensation 
for damages to the remaining lands, then such amount shall lie deducted 
from the purchase price of the remainder of said lands, (b) The opera­
tion of the order should be stayed as to the lands covered by options until
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the ponding litigation is terminated, when, if expropriation takes plave. 
the compensation to la* awarded shall la* based upon the value of such 
lands at the time the applicant actually acquires title thereto pursuant 
to S & !» Edw. N il. e. .'12. s. .1. (cl The applicant shall provide the !‘itt 
Hiver Lumber Co. with suitable railway facilities for the mill proposed to 
Ik» elected on its lands adjoining those authorized to la» taken and if the 
extra expense of the new railway facilities over the cost of the present 
railway facilities is not taken into consideration in the compensation 
awarded for the portion taken, the quest ion of such additional expense 
shall la» reserved for further consideration.

Can. Pac. Ry. Co. v. Coquitlam Landowners. 1.1 Can. Ry. Cas. 23.
[See Burnt District Case Toronto. 4 Can. By. Cas. 200.1

RhillT TO COMPENSATION—ANTICIPATED PROFIT ON A CROP A HAN DON ME XT 
OF PROCEED! NOS.

The owner of land cannot recover as spmal damage resulting from the 
service of a notice of expropriation, by a railway company, which was 
abandoned, the anticipated profit on a crop which the owner desisted from 
raising because of the notice having been served.

Marson v. Grand Trunk Pae. Ry. Co. (Alta), 14 Can. By. Cas. 26, 1 
D.L R. 850.

[Followed in La va lee et al. v. C.N.R., 4 D.L.B. .176.]

Damages—Valve of expropriated lands.

The value of lands expropriated for a publie work is to be determined 
prima facie upon the basis of the market price, hut the prospective capa­
bilities of the property have to be taken into account in ascertaining the 
market price, and an additional allowance made for compulsory expropri­
ation. [Brown v. The King, 12 Can. Ex. 46.1. and Dodge v. The King. 38 
Can. S.C.R. 14!), specially referred to.l 

The King v. Moncton Land Co., 14 Can. By. Cas. .16, 1 D.L.B. 27ft.

Additional servitiuk—Anvmxo owners—Increase of traffic.

Where a railway established a freight shed and freight shunting yard 
which materially increased the trallie upon that part of the railway run 
ning along a city street and injuriously affected the value of the property 
fronting on the street to an extent not contemplated when the grant was 
made many years previously by the municipal corporation of permission 
to carry the railway line along such street, the Board will order com­
pensation to be paid by the railway to such of the landowners within the 
territory injuriously affected as were the owners of their property prior 
to such change of conditions.

Hamilton v. Grand Trunk By. Co. (Be Shunting on Ferguson Avenue. 
Hamilton), 14 Can. By. Cas. Iftti, 5 D.L.B. 60.

Additional servitude.

Purchasers of property upon a street upon which a railway is operated 
who bought subsequently to the establishment of a railway yard and the 
incidental damage to the properties on that street by reason of the 
•hunting of ears thereon, having purchased with notice of the new eon 
ditione, are not entitled to compensation in damages as are the landowners 
who had acquired title previous to the establishment of the railway yard.

Hamilton v. Grand Trunk By. Co. (Be Shunting on Ferguson Avenue 
Hamilton), 14 Can. Ry. Cae. 196, 5 D.L.B. 60.
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lïKMOVAI. or N IM II THAI K.
Tin* a ward of damage- for I lu* wrongful removal hy u railway «•••- 

puny of u Hpur truck ml joining u coal nml IiiiiiInt ynnl from which «.... 
ami lunilivr could In* unloaded from cars into the yard witli little lain.in 
Ini hoi I upon tin* owner V evidence of the addition» I coat of hauling i mil .m.l 
lumhcr from the company's freight yards, is not erroneous, though evidemv 
that a transfer company would handle such commodities at a les» »nm 
per day for each team, if it appeared that tin- coal and luinls'r owin-i - 
teams were letter than those of the transfer comjailiy and would do iiim- 
work per day.

lloliiiiHoit v. Van. North. Hy. Vo. < Man.), 14 Van. Hy. Vas. 281, 5 IH..K 
71«.

|See II Van. Hy. Vas. Itll ; .'17 Van. N.V.H. 541; 11 Van. Hy. Vas. 28!»; Ill 
Man. L.H. .'100 ; 11 Van. Hy. Vas. .'104; 4.1 Vail. 8.V.H. .'187 ; I .'I Van. Hy. Vas 
412, | ItHI | A.V. 7:11». I

Vl lit.K’ I MI'ROVKVIIX I s Sim II oil SWITCH.
The Hoard will usually follow the principle that a railway compam 

desiring to take land of a private individual should he given the right, pn. 
v ided the individual can he properly com pensa ted for his land ami hu 
damages to adjoining land, hut it is a ground for refusing to give Hie 
railway company that privilege that the proposed railway line is a mi 
nir for freight only which if permitted would run through a valiiuM. 
suburban subdivision for the development of which the land propriété 
had dedicated large sections for the construction of driveways and park*, 
which might he expected to lienelit hoth the suburban locality and tlm 
adjoining city and so Is* considered as in the nature of a public under-

Van. Vac. Hy. Vo. v. Smith, 5 D.L.K. .'101.

Im'oxvkxikm'»: ami vnniTioxai. cosr ok i i i.tivatimi fahm < iiossin by 
HAtl.WAY IxiKHKMT.

In awarding damages against the railway in eminent domain piucc.dm 
in respect of a railway right-of-way across a farm, the inconvenience .-i 
transferring machinery and farm implements, and the like, from one part <ii 
ihe farm to another and the inconvenience in farming and cultivating tin- 
land. occasioned hy the construction of the railroad, are not s.pnriile 
items to In* capitalized on an ascertainment of a prospective annual l >" 
to the owner whose farm is divided, hut are to In* considered only a* 
factors in living the depreciation of the market value of the remaining 
parts of the farm.

He Kctchcsoii and Vail. North. Out. Hy. Vo. (Ont.), HI Van. Hy t'a*
—84i. i.i n i. h. 854. 21» O.L.H.

I » v vi auks -Dmtm.vTio.N—Ham.way kii.iit ok vv ay ai'Bohh kahm.
The loss of time nml inconvenience of transporting the crop from tin* 

part of the farm separated from the buildings hy the eonstruction of tin- 
railway on a compulsory taking of a strip of land for the right of wav. 
is pro|a*r to In* considered in estimating the damages only in so far as it 
clfects a depreciation of the market value of the land not taken. |Idaho 
A \\. Hy. Vo. v. t'oev, l.'ll Vac. Hep. 811», approved.]

He Ketclieson and Van. North. Out. Hy. Vo. (Out.), Hi Van. Hy. tie. 
28A, i:t D.L.H. 854. 21» O.I#.H. .1.11».

I NOKKI.Y I NO MIN KHAIM.
The value of minerals underlying the usual 100 foot strip of land ex­

propriated for a railway right of way cannot la* included in an award of
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damages. h h Un* railway company doc* not liecumc vested with any right 
to such mi nor a la l»y virtue of tin* expropriation; tin* landowner's right 
thereto in moroly suspended until such fiiturv tinio an the Hoard ahull, 
on the latter's application, under -a. 170, 171 of the Railway Act, 1000, 
require the company to coiupcn-ati- the landowner for the value of the 
minera la if necessary for the safe support of the railway; or to submit 
to stnli order as the Hoard may make relal ixe to the working of the 
minerals by the landowner. A railway company ilia's not acquire any 
light to minerals underlying land expropriated for a right-of-way; since 
the respective riglita of the company and the landowner to the minerals 
are to la> lived and determined under as. 170. 171. on future application 
to the Hoard, which may require the company to purchase the minerals, 
if necessary for the mife support of the railxxay, or to aithmil to such 
order as the Hoard may make relative to the working of the minerals 
hy the landowner. Notwithstanding that s«. 170, 171. relating to the rights 
of a landoxviier and a railway company in minerals underlying land ex pro 
pria led for railxxay purpose- are silent as to the right of the landowner 
to compensation for the vane of such minerals, sa. 2. 20, 28, 48, .111, 178. 
I7H of the Act shexv that the Hoard, in making an order under sa. 170. 
171 relating to such underlying minerals, may require the railxxay ciiiii- 
|utny to make compensation therefor if the minerals are necessary for the 
-ale support of the railxxay. The value of minerals underlying land ex 
propriated for a railway right-of-way cannot la* allowed as an injurious 
affection of the land resulting from the exercise of the power of eminent 
ilotiiiiin conferred hy the act, since the act gives the right to expropriate 
the surface of the land without taking the underlying minerals.
| Ilex v. I’ease, 4 H. and Ail. .'10; Hammersmith, etc.. Hy. Vo. v. Hraiul, 
1..II. 4 II.I.. 171 ; London A North Western Hy. Vo. v. Kvans. [ 18tW| 1 
Vli. Iff; Smith v. tirent Western Hy. Vo., ft App. (his. 10.1; Hnahon Itrick 
X Terra Cotta Vo. v. («rent Western Hy. Co.. 11811.1] 1 Vh. 400. referred 
to; liranil Trunk Pacitle Hy. Vo. v. Fort William et al . 111112] A.C. 224, 
lit Van. Hy. Vas. 187, considered.]

lie Davies and .lames Hay Hy. Vo., lit ILL.I*. 012, 28 (t.LR. ,144.
| Fol low «si in Woislstock v. (!. N. W. Telegraph Vo., 10 Van. Hy. Vas. 427. |

TxklXU I .VMIOF IIKIVK I'l.ANT— SkI'AHATIOV UtilXI SOI till OK NITPI.Y -VONT 

OK 1110881 XU.

Where the expropriation of a railway right of way through land owned 
hy a hrick manufacturing company separates its factory from the source 
of its supply of hrick making material, all of which, however, was not 
iii't'ilctl for immediate use. the Is'iietits conferred on the land hy the emi-

ruction of the railway and which may he oil* set against the damages 
Miatained hy the landoxviier, must la» hn-cd on the present xvortli of a 
mum payable not xvlicn the railway is built, hut at such future time when 
the materials xxill Is* needed in the landowner's business. On the expro 
priât ion of a railway right-of-way through a hrick making plant so u- 
1" separate the factory from its supply of brickmaking materials, the cost 
of grading a necessary crossing over the railway may be awarded as dam­
ages, not xx it list and ing that the const ruet Ion of such crossing depends on 
the subsequent consent of the Hoard.

He Davies and .lames Hay Hy. Vo., Id D.L.H. hi2, 28 tl.L.K. .14 1.

lltcnT-OK WAY THROUGH FARM -DxXIAliKS.

Dray v. (Iraml Trunk Pac. Hrattch Lines Vo. (Mask.), 11 ll.L.H. 801.
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I >A M AGES—COX III: M X ATIOX Olt DEPRECIATION |\ VAUT HV EMINENT Imi\|\|x
—Taking lax» m>r railway pirpose*—I xnuci yino mineral*.

The valut1 of mineral* underlying the u»ual Ht» finit strip of html * \|.i 
|iriuted for a railway right-of-way van not la* invltitletl in an award . 
tlamage*. a* the railway company dm** not lievotne vented with mix ri•_*I.; 
to *uafli mineral* by virtue of the expropriât ion : the landowner*» ii. li 
thereto i* merely Htia|H‘iided until *ueh future time a* the Hoard »hall. .. 
the latter's application. under hm. 17», 171 of the Railway Art. I•»»»»; 
require the eoni|»any to compen*ate the landowner for the value of to.- 
mineral* if neee**ary for the safe support of the railway; or to mmImmit ?.. 
siieli order a* the Hoard may make relative to the working of the minei.n. 
by the landowner.

lie Davies and .lame* Hay Ity. to.. Hi Van II y. Va*. 7H. 28 O.L.R. A41
1.1 RL.ll. 912.

KmI.XKXT DOMAIN—TAKING I.AX|l U)R RAILWAY PVRI’OHKH—U.XDKHI VI 
MINERAL*.

A railway company dm-* not Require any right to minerals underlx my 
land expropriated for a rigjit-of-way; since the respective rights of ill. 
company and the landowner to the minerals are to he fixed and determined 
under ss. 170, 171 of the Railway Act, 1900, on future application to tin 
Hoard, who may require the company to purchase the minerals, if new. 
Miry for the safe support of the railway, or to submit to such order a* the 
Hoard may make relative to the working of the mineral* by the landowner.

Re Davies ami dame* Hay Ry. Co., 10 Can. Ry. Ca*. 78. 28 O.L.R. .'ill
1.1 D.L.R. 912.

Kminext domain—Nkckmhity ok MAKING compensation—Taking I and

FOR RAILWAY PVKPOSKH—U.NDFRI.YING MINERALS.

Notwithstanding that ss. 17». 171 of the Railway Aet. 1900. relating to 
the rights of a landowner and a railway eoinpany in mineral* umlerlxmg 
land expropriatvil for railxvay purpo»c*. are silent a* to the light of the 
landowner to com|»cn*ntion for the value of sueli mineral*, ss. 2. 2«i. > 
4M. .V.l. 178. 179 of the Aet sliexv that the Hoard, in making an order 
under *s. 170. 171 of the Act relating to suelt underlying minerals, max 
require the railxvay company to make compensation therefor if tin- min 
era la are necessary for the safe support of the railxvay.

Re Davies and dames Bay Ry. Vo.. 1» Van. Ry. Va*. 78. 2S O.I..II. M.
1.1 D.L.It. 912.

| Ilex v. Pease. 4 H. 4 Ad. .10; Ilaninier*ntith, etc., R. Co. v. Mrs ml. ID 
4 ILL. 171; laimloii A North Western Ry. Vo. v. Kvans, (181Kt| I ( h. Id; 
Smith v. (ireat Western R. Vo., .1 App. Vas. 105; Rualsm Brick A Terra 
Votta Co. v. (Ireat Western Ry. Co., |189,1| 1 Ch. 400, referred to; Vraiid 
Trunk I'aeitte Ry. Co. v. Fort William Land A Investment Co.. 110121 
A.V. 224. considered.]

I 'OX DK M X ATIOX OR DEPRECIATION IIY KM IX EXT DOMAIN—TAKING LAND WB 
RAILWAY Pt RPOSKS—UNDERLYING MINERALS.

The value of minerals underlying land expropriated for a railway right 
of-way cannot lie allowed a* an injurious affection of the land resulting 
from the exercise of the power of eminent domain conferred by the Kail 
way Aet, 1906. since the Act gives the right to expropriate the surface 
of the land without taking the underlying minerals.

Re Davies and dames Hay Ry. Co., 10 Can. Ry. Cas. 78, 28 O.L.R. 541, 
13 D.L.R. 912.
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Condemnation or dki*kw iatiox in valve iiv eminent domain—Spkciai 
BKXEFIT8—Valve ex>r fvtire vek*.

Where the expropriât ion of u railway right-of-way through land owned 
hv a hrick manufacturing company separates its factory from the source 
of its » of hrick-making material, all of which, however, was not
needed for immediate u*e, the lienelit* conferred on the land by the mie 
struct ion of the railway and which may Ik* oiï set against the damages su«- 
tained hy the landowner, must Is* based on the present worth of a sum 
payable not when the railway is huilt. hut at such future time when 
the materials will la* needed in the landowner's business.

|{« Davies and .lames Bay Hy. Co., hi Van. Hy. Cas. 78. 28 O.L.H. Ô44, 
13 D.L.R. 1112.

Uamaokk—Condemnation or depreciation in valve by eminent domain 
—Taking land ko* railway pv*pohe:m—1’nderi.yino minerals in
81.01»* NVPPORTIXU RillIIT-or-WAT.

In expropriating land for a railway i way an element of damage
to In* taken into consideration in making an award is the value of mill 
eruls underlying the land supporting the slopes of the i way. hut
outside of ami licyond the 40 yard strip under which the landowner is pro­
hibited hv s. 171 of the Railway Act. lOOtl, from working the minerals 
without an order from the Hoard. | London & North Western H. Co. v. 
I'.xans. [1893] 1 Cli. III. ami Isindon & North Western Hy. Co. v. I low ley 
Turk Coal & Canncl Co., | l!ll 1 ) 2 Cli. 97. at 130, aflirnicd in (1913| A.t . 
11, s|Ms ially referred to.]

lie Davies ami .lames Bay Hy. C o., hi Can. Hy. Cas. 7s. 28 (I.I..H. .">44, 
i:i U.L.R. 912.

HamAti*8—Eminent domain—Valve for special va»—Fvti rk k.xpax*
SION.

The measure of damages fur the expropriation for railway purpose* 
uf a portion of land owned hy a manufacturing concern, which, al­
though not in present use. is the natural outlet for the future expan 
sion of the business, is not the probable future profits that might Is* 
realised from the utilization of the land taken, considered apart front 
its conjunction with the remainder of the land owned by the company. 
Wilt is such proportion of the profits arising from the whole of the land, 
occupied hv the entire plant. that expropriated, as the amount
of tin* land taken hears to all of the land occupied hy the company's plant.

He Davies ami .lames Bay Hy. Co., HI Can. Hy. Cas. 78. 28 0.1..H. .">44, 
Il D.L.H. 912.

IDmai.kh—Eminent domain—Vai.i ». ok i.anii taken—Land not in pres­
ent vne. FVTI ME EXPANSION.

Where land owned hy a manufacturing company, hut not required for 
present use. is expropriated for railway pur|>nses, damage* for the taking 
«re to la* based oil the present worth or the future value of the land to 
the owner at siieli time as lie may require it for use in his business.

I'e Davies and James Bav Hv. Co., HI Can. Hy. Cas. 78, 28 O.L.H. f»44, 
13 D.L.R. 912.

DamAiiK.R— Eminent domain—Conhkijvential in.iv*ie8—Skvkrancy from 
mineral hvppi.y—Addition ai vomt of transportation.

Where the expropriation of a railway right-of-way through land owned 
by a hriek-making company severed its factory from a source of future 
supply of brick-making material, an element of damage to be considered

1
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in awarding damage* it the additional coat of tran*|»ort ing material as the 
result of the building of the railway; although, if the material will not )., 
requir'd for many year a. only the present value of the cost of transporting 
at the time when required for use, should lie awarded.

Re Davies and .lames Hay Ry. Co., 1<I Can. Ry. Cas. 7H, *28 O.L.R. i1 
It D I. R. SIS.

[Varied in 1!) Can. Ry. Cas. Hd.]

1**1.NCI PI.K OK COMPENNATIOX— MARKET VAI.I B.
The principle upon wliivh compensation and damages »boiild In* awarded 

upon an expropriation of land is the market value, ineluding the potential 
value of the land taken, at the time of the tiling of the plans, without 
taking into eonsideration the value* and elements of eompeiisation incident 
to the property at the time of the award.

St. .lohn & tjueliee Ry. Co. v. Fraser, 19 Can. Ry. Caa. 177, 24 D.I..I: 
8.19.

Evident»: ah to value op propkhty.
The priee paid for lands contiguous to the land concerned in expropria­

tion proceedings by a railway company, although such priee include* dam 
age* va used by the ojieration of the railway alongside the property, i< 
properly regarded in proof of the value of the expropriated proper!\ m 
is also the price mentioned in an option to purchase the same. [Dodge \ 
The King, .18 Can. S.C.R. 149. followed.]

Re Billings and Can. Northern Ontario Ry. Co., 16 Can. Ry. Ca*. 371». 
29 O.L.R. 606. 15 D.L.K. 918.

Condemnation provkkdinoh—Adaptahii.ity.
In ascertaining the quantum of damages in expropriation proceeding*, 

consideration must lie given to the jwissihle profitable uses the land might 
lie put to or i* available for as well a* what it has I men customarily 
used for, as affecting its present market value. [Ford v. Metropolitan, 
etc., Ry. Co., 17 Q.K.D. 1*2, followed.]

Re Killings and Can. Northern Ontario Ry. Co., 16 Can. Ry. ( as. 375. 
20 O.L.R. 608, 15 D.L.R. 918.

Ommtvmxu accehm to street.
Where a strip of land not a part of, but adjoining, a public highway 

and used in conjunction therewith is expropriated by a railway compati), 
the landowner who lias used the strip in conjunction with the highway a* 
a means of access to bia land is deprived of a valuable right for which he 
must Ik* compensated, even though his User depends partly on the consent 
of a third party, apparently willing to grant it on terms dealing with 
future developments. | Molt v. Cas Light & Coke Co., L.R. 7 Q.B. <-s 
O’Neil v. Harper. 1.1 D.L.R. 649, *28 O.L.R. 6.15; Re Myerscough and Like 
Erie 4 Northern Ry. Co.. 11 D.L.R. 458. 15 Can. Ry. Cas. 168. followed ] 

Re Killings and Can. Northern Ontario Ry. Co., 16 Can. Ry. Ca< .175, 
*29 O.L.R 608. 15 D.L.R. 918.

| Reversed in *21 Can. Ry. Cas. .110.]

Construction and operation ok second railway.
'Hie owner of property over which one railway lias obtained a right- 

of-way is entitled to other and different damages from a second company
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vxpropriaiing land alongside the first, the property having already adjusted 
itself to the first invasion.

Ke Billings and Van. Northern Ontario Ry. Co., 10 Can. Ry. Cas. .375. 
•20 O.IJt. 008, 15 D.L.R. 918.

Sol SB, SMOKE AXI) VIBRATION—CONDEMNATION PROVE KOI NON.
Where part of a proprietor's land is taken from him and the future 

use of the part so taken may «lamage the remainder, siuli damage may 
lie an injurious affecting of the proprietor's other lands; so a rail wax 
expropriating a narroxv strip of land f«ir trains to cross over is liable 
lor the injurious nttc«-ting of the land a«l joining by reason of smoke, 
noise and vibration occasioned by trains passing over such strip, |( owper 
Kssex v. Local Board for Acton, 14 A.C. 153 at 161; ’lotion v. Colwyn 
Bay, etc., 11 MINI 1 K ll. 327 : Ilex v. Mount ford, | 2 K. B. 814;
fail. Pae. By. Co. v. Cordon, 8 Van. By. Vas. 53, folloxvcd.l

Be Billings ami Van. Northern Ontario By. Co., 16 Can. By. Vas. 375, 
29 O.L.B. «08, 15 D.L.B. 918.

Separate titi.kn ami offers to treat.
Where titles arc distinct, each separate owner is entitleil as of right to 

have a separate ofier «if compensation ma«l«‘ to him by the railway company 
expropriating the laml for railway purposes.

lie K«l moll ton. I)unv«‘gan & British Volumbia By. Vo., 16 Van. By. Va». 
396, 15 D.L.U. 938.

Mineral»—Subjacent and adjacent—Biinir ok si itort.
The effect of the Bailway Act, 1900. with r«ignr«l to the expropriation of 

laml by a railway e«mipany «liffers from that of tlic Bailwav Clauses Von 
stdidation Act, 1845, in that under the former Act tin- company acquiring 
the surface lias a right of support from minerals subjacent ami adjacent to 
the line.

Davies v. James Bay Hy. Co., 19 Van. By. Vas. S«, [1914] A. C. 1043. 

Mink owner—Bkhtkiction of ri«;iits—Minerai.»—Ft ti re use—Comdex-

Vmler the Bailxvav Act. 1906. the owner of minerals is entitled to com- 
jH-nsation for hiss arising front the restriction of his rights, without wait- 
ing until he wishes to work the minerals; this «‘«impensatioii is to lie ascer­
tained as at tin* «late of the «leposit of plans, ami once for all. | Davies v. 
James Bay Hy. Vo.. 28 O.L.H. 544, 16 Van. By. Vas. 78, varied.]

Davies v. James Bay By. Vo., 19 Van. By. Vas. 86, [1914] A. C. 1043.

Valuation—Present value of land taken.
Hii the expropriât ion «if laml for railway purposes the value to lie pai«l 

is the value to the oxvncr as it «-xisted at the date of the taking am! not 
the xalne to the taker; such value is the present value alone of the advan- 
iag«-s which tin* laml possesses whether present or future. [Cedars Hapnls 
v. Ucoste. 16 D.L.H. 168. |I914| A.C. 569; H. v. Trudel, 19 D.L.R. 279. 
49 Van. S.V.B. 511, followed.!

Green v. Can. Xortliern By. Co., 19 Can. By. Cas. 139, 22 D.I..B. 15.

Plan of subdivision—Severance.

A severan<*e <if subdivision property, by a railway expropriation, which 
dot's not injuriously affect the land as a whole is mit an element «if com-
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pensation. [Holditch v. Can. North. Out. Ry. Co., 27 D.L.R. 14, [1016] 
1 A.C. 636, 20 Can. Ry. Cas. 101. followed.]

Re Can. Northern Vac. Ry. Co. and Byng-llall, 21 Can. Ry. Cas. 324. 23 
B.C. 38. 3.6 D.L.R. 773.

VB1SCIPI.BH OOVKRN1XO COMPENSATION—REVIEW BY APPELLATE COVRT.
I. Upon an appeal from an award of arbitrators determining the compcii 

sation to lie paid to the owner of land compulsorily taken tor railway pur 
|ioses, and for land injuriously affected by the const ruction of a railway, 
under the Railway Act, 1000. Held, that the principles upon which coin 
pensation is to lie awarded are:—(a) The value to Is- paid for land is the 
value to the owner as it existed at the date of the taking, not the value 
to the taker, (b) The value to the owner consists in all advantages 
which the land |hissosscs. present or future, but it is the present value 
alone of such advantages that falls to In» determined. Cedars Rapids v. 
Ijiieoste. [1014] A.C. 600. 670: King v. Trttdel, 40 Can. M.C.R. 601. 611, 
followed. 2. The land in question closely adjoined the city of Moose .law 
and there was a likelihood of its lieing subdivided. Held, that in determin­
ing the value of the projierty evidence should Is- directed to its value, hat­
ing in view the possibility of its lieing subdivided, and not to the fact that 
lands surrounding and in the neighliourliood of the land in question had 
lieen subdivided ami sold at certain prices. 3. It is the duty of the Court 
on such an appeal to consider all the evidence that has come before the 
arbitrators, and if there is evidence that would justify the arbitrators in 
reaching their conclusion, that conclusion should Is* sustained, if possible, 
but the Court is entitled and IhiuikI hi come to its own conclusion upon all 
the evidence, ami is also entitled to disregard the reasoning of the arbi­
trators if it does not agree with it. or to adopt it if it so desires, or to 
support the award on any ground siiflicient in law, whether or not that 
ground is relied on by the arbitrators; provided that the Court pays due 
regard to the award and findings of the arbitrators and reviews them a< it 
would that of a subordinate Court. [Re Keteheson and Can. Northern 
Ontario Ry. Co., 2b O.l..1$. 839, at p. 847, 1C» Can. Ry. Cas. 886, followed.]

(Ireen v. Can. Northern Ry. Co., lb Can. Ry. Cas. 171, 8 Susk. I..R. 53.

Estimation iik valve ok land—Reconveyance ok vaut taken.
Though an owner cannot lie compelled to take hack land after it hi* 

liecn found unsuitable for the purpose for which it was taken by a rail 
way company, the fact, that by accepting a reconveyance, the value of 
the remaining land would lie materially increased, should la* taken into 
consideration when awarding compensation therefor.

Re Hannah and ( amphcllford. Lake Ontario JL Western Ry. t o., 21 
« an. Ry. Cas. 326, 34 O.L.IL 616. 25 D.L.R. 234.

LaMIS IN.lt KIOVSI.Y AKKECTEO—SEVERANCE—.ll RlsilKNON XolHE StlOKK
—Vibration.

I |hiii the compulsory taking of lands under the Railway Act. IbtMI. the 
owner is not cut it led to compensation for severance from other lands 
owned by him unless the lands taken are so connected with, or related to, 
the lands left that he is prejudieed ill his ability to use or dis|H>se of the 
latter. Compensation for injury likely to arise from the aeeess to land* 
lieing rendered more ditlieult by reason of the railway lieing earried along 
or across streets rests with the Board upon making an order that the rail­
way shall be so carried. Further, an owner is not entitled to compensa­
tion for injurious affection by noise, smoke and vibration to land» separate 
and disjoined from those taken. The language of e. 155 of the Railway
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Act, 1900, is founded on that of the proviso to ». 16 of the Railway 
( la uses ( onsoliriat ion Act, 1840, ami the Kngli*h devisions with regard 
to the effect of the latter section apply to the former. [Can. Northern 
Rv. Co. v. Holditch, 00 Can. S.C.R. ‘200, 19 Can. Ry. Cas. 112. affirmed. |

llolditvh v. Can. Northern Ontario Ry. Co., 20 Can. Rv. Cas. 101, 11910J 
1 A.C. 636. 27 D.L.R. 14.

[Followed in Re Can. Northern Vacille Ry. Co. ami Ilyng-IIall. 21 Can. 
Ry. Cas. 321, 35 D.L.R. 773; North Bay Landowners v. Can. Northern On­
tario Ry. Co., 23 Can. Ry. Cas. 35.

COMVKXSATION—AvC’KHH—DkVISKKS—COTK.N A NTS.

Tenants in eomnion, devisees of a strip of land, intciuh-d liv the testator 
to lie dedicated and used as a public road, ami who have refused to follow 
out the testator's wishes, and have held the land for the purpose of ob­
taining damages for expropriation thereof, have no sueli interest as will 
entitle them to damages under s. 155 of the Railway Act. ltmd. although 
the land has been used as a means of better ingress and egress to and 
from land owned by one of the parties. (English Railways flaiisi* Con­
solidation Act, s. hi. Railway Act. V.MMI. s. 155; Rieket v. Metropolitan 
Ry. Co., L.K. 2 ILL. 175-176; Hammersmith Ry. Co. v. Brand. L.R. 4 
ILL. 171; Cowper Essex v. Acton, 14 App. Cas. at 153; Stubbing v. Metro 
politan Board of Works, L.R. 6 (J.B. 37, referred to; Can. Northern Ry. Co 
A Billings. 15 D.L.R. 918, 29 O.L.R. 608, III Can. Ry. t as. 375. reversed.)

Can. Northern Ry. Co. v. Billings, 21 Can. Ry. Cas. 310, 32 D.L.R. 35.

SmlAL VAU K—AIIAPTAIIII.ITY loll lllHIXEMM.

In expropriating lands their spevial suitability for the «allying on of 
the owner's Inisiness and the savings ami additional profits which tin- 
owner will derive from so carrying it on, are proper elements in assessing 
the compensation; Imt the owner is not entitled to have the » Fixed 
value of these savings ami profits added to the market value of the lands; 
what a prudent man in the owner's position would pay for them is tin- 
proper measure of value.

Lake Erie & Northern Ry. Co. v. Schooley, 21 Can. Ry. Cas. 334, 34 
D.L.R 328, 25 D.UR. 537, 30 D.L.R. 289, 53 Can. 8.C.R. 416.

Amiss to river—Accruing advantages.
I'lte advantage accruing to a large resiliential property capable of use­

ful hultdivision from its frontage along a river is to la* considered in fix 
ing the compensation for injurious affection of the remaining lands on a 
•trip of the property being taken for a railway right-of-way which eut 
«»lî access to the river. | R. v. Buffalo & Lake Huron Ry. Co.. 23 U.C.R. 
JOS; North Shore Ry. Co. v. Finn, 14 App. Cas. 612. referred to.)

Re Muir and Lake Erie & Northern lty. Co., 19 Can. Ry. Cas. 107, 20 
D.L.R. 687.

Minerals—Quarry ok iiock.

The words “or other minerals” used in s. 133 of the Ontario Railway 
Act (R.S.O. 1914, c. 185) do not include the ordinary rock of the dis­
trict: where a quarry of sueh roek has a special value, such value should 
lie included by arbitrators in fixing the amount of compensation for land 
expropriated. [Imperial Acts, also Great Western Ry. Co. v. Carpallu, etc., 
Clay Vo., [1910] A.C. 83; North British Ry. Co. v. Budhill Coal Co.,

5
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[1910] A.C. 110, Caledonian Ry. Co. v. Cllenboig, [1911] A.C. 290; Syming­
ton v. Caledonian Ry. Co., [1912] A.C. 87, considered.]

He McAllister and Toronto Sulmrhan Ry. Co., 22 Can. Rv. Cas. 272 
40 O.L.R. 252, .19 D UR. 207.

Permission to enter land—Oral agreement—Stati ten ok krai ns 
Company—Authority of prehidkxt.

A railway company, without expropriating, ran its line through tic 
yard» of a tanning company and did work improving tin- yards and other 
work lieyoml the ordinary sco|h- of a railway project. Four years hit -1 
the tanning company applied to a judge for the appointment of arbitra 
tors under the Railway Act to determine the compensation for the right 
of-way which the railway company, opposing the application, claimed to 
lie entitled to without payment under an oral agreement with the pres 
idcnt of the tanning company since deceased. The judge ordered the tiinl 
of an issue, with the railway company as plaintiff, to determine the rights 
of the parties, and on ap|N-al from the judgment of the Appellate Di\i 
sion, affirming the judgment at the trial in favor of the plaintiffs, tin 
Court fourni that the evidence established that such an agreement un. 
entered into and was landing on the tanning company, that said compani 
was owned and controlled by a commercial firm of which the president 
was the head, and the partnership articles and evidence at the trial 
that he had authority to hind the company ; and that the Statute of 
Frauds could not lie relied on to defeat the action, as it was not hrou^lit 
to charge the defendants on a contract for the sale of land or of an in 
tcrest in land. If applicable it was taken out of the statute by part per* 
forma lice. Idiugton and Duff. .1.1., dissenting.

Acton Tanning Co. v. Toronto Suburban Ry. Co., 22 Can. Ry. Cas. 279. 
50 Can. 8.C.H. 19(1, 40 D.I..R. 421.

Statutory eighth—Aiianuoxment of property.
The rights of the County of York to damages for expropriation bv the 

City of Toronto of the Toronto & York Radial Ry. Co. and all its real and 
personal property within the city are statutory under the Act of lH«i7. 
and are not affected hy the fact that by a by-law the county has a ban 
doned certain mails over which the line is operated to minor municipal 
ities of the county.

Re Toronto and Toronto & York Radial Ry. Co. et al., 2.‘1 Cun. Ry. Cas. 
218, 42 O.L.R. 646, 4.1 D.L.R. 49.

St'Hway—Constriction—Removal of direct approach to property 
Compensation—Uihh of mi hinenh.

Where a claimant's land is injuriously affected by the removal of tin- 
direct approach to the premises, by the construction of a subway h\ a 
railway company in a street in front of the land, such claimant is entitled 
to full compensation for all damage arising therefrom although no land i* 
taken. The arbitrator, under s. 155 of the Railway Act, 1909. should 
ascertain the entire compensation to which the claimant is entitled and 
in doing so should consider evidence of loss of business and make sttelt 
allowance therefor as forming part of the compensation to Is» allowed as 
he may think just under the circumstances. | Review of authorities; see 
also annotation on Damages ii|hmi expropriation. 1 D.L.R. 508.]

Re Bircly and Toronto, Hamilton & Buffalo Ry. Co., 28 O.R. 498, af­
firmed 2Ô À.R. (Out.) 88, followed.

Albin v. Can Par. Ry. Co., 24 Can. Ry. Cas. 398, 47 D.L.R. 587.

YY
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Da MACKS—V AI.IK—F.HT1M ATION Of- TlMK.

The intention of the Railway Aet. Alta., 1007. e. 8, in to flx the last 
convenient date as that in reference to whleh the value of pro|N-ry e\|»ro 
printed alia 11 la* determined: if there is an agreement of sale the date of 
that agreement i* taken or if there is a Judge's order ap|»niuting an arbi­
trator, the date of that order is taken, hut if no siieli order is required by 
reason of the parties agreeing on the third arbitrator, the value i- fixed 
as of the date of the service of the notiee to treat under s. 101.

Can. N rn Western Ry. Co. v. Mimre, 22 I D.L.R. tiftt. 8 Alta. L.R 
370.

OPINION KVIIUM K Sr ATI TONY I IMIIATIOX AH TO XI MHKII A 1*1*1. M \ III I ITT 
TO EXPROPRIATION AWARD*.

S. 10 of the Kvidence Aet. Alta., limiting to three the nitmU'r of wit 
nesses on each side to Is* called to give opinion evidence applies to an arid 
t rat ion under the Railway Aet, Alta., |!MI7, e. 8, to II x eom|ieiisatioii for 
land eompulsorily taken.

Can. Northern Western lly. Co. v. Moore. 23 U.KII. 1140, H Alta. I..II.
371».

OWNER** RIUIIT TO COM PEN NATION—AMOUNT UK OEM “VALUATION" AS HIS 
TIXCT FROM “AKIIIIll.VMOX."

The “amount of eompensatioii payable under the Railway Act” ( ttHHl i. 
may refer as well to money payable under a valuation as to money paya hit 
under an arbitration, laitli methods lieing recognized by the aet. ( I'et 
llodgins. J.A.)

Re latidlaw and ( ampUdlford. Lake Ontario A Western Ry. Co., Ill 
D.L.R. 481.

VALUE—AtiRKTI.Tl HAL PI IIPOSES —DEVELOPMENT.

Lande in the vieinitv of what promises to lieeome a railway junetion 
have a higher value than that of land for agricultural ses, and arc
to be valued as land of the industrial or building class, in estimating the 
amount of compensation for their expropriation by the ( row 11.

The King v. (Quebec Improvement Co., IK Can. Kx. 33.

SKCOXD EXPROPRIATION—KLEMKNT* Of IIAM.UIK—BeNKKIT* lit E TO KXPRO-
rat ation—Quantum ok dam auk*.

Where hy a second expropriation a railway takes a atrip of land for a 
railway yard on each aide of the right-of-way first taken, the extra incon­
venience and delay due to longer crossing and to the more extenaive use 
of the property as a yard, are elements of the damages to In* allowed. The 
Irneflta accruing to the remaining part of the projierty hy the expropri­
ation and the use to Ik- made of the land taken, will Ik- taken into consid­
eration in fixing the «planttint of damages due an owner.

The King v. Fontaine. I» Can. Kx. 188.

I.KNHKK—( '(IM PKNWATIOX.

The lessee in a ease of expropriation hy a railway of land
occupied hy him is entitled to a eom|K-naation.

Can. Northern Ontario Ry. Co. v. McAnulty, 23 Que. K.R. 472.

Value or land—Special value.
The law of Canada, in matter of expropriation as regards the princi­

ples upon which coni|H*nsation for the land taken is to Is- awarded is the 
6amu as the law of Kngland. The indemnity to be paid for land is the
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value to the owner as it existed at the date of taking, not the value to 
the taker. The value to the owner consista of all advantage* which tin 
land possesses, present or future. hut it is the present value along of such 
advantages that falls to Is* determined. When there is a special value 
over the bare value of the ground consisting in a prospective value on ac­
count of certain undertaking, the value is not a proportional part of tin 
assessed value of the whole undertaking, hut is merely the price enhanced 
alaivc the hare value of the ground, which possible intending undertake! 
would give. That price must lie tested h\ the imaginary market which 
would have ruled had the land lieen exposed for -ale la-fore any undertak 
era had secured the powers or acquired the other subject*, which made 
the undertakings, as a . a realized |Mi-sihilit_\.

Laehine, Jacques Cartier A Maisonneuve Ry. Co. v. Mitcheson, 47 Qu« 
S.C. 3.
STATED C'ANK—Mk.HIOII OK KIXI.no (OMI'KXHATIOX — KoHKNIIOHK RIGHT*

—SEPARATE IXTKRKKTH to in: ASCERTAINED my AHIIITKATOMS.

Is ascertaining the compensât ion to he made to a landowner where fore 
shore rights are in question for land expropriated for a railway under * 
37 of the British Columhia lia il way Act, any increased value which tin 
arbitrators may find is given to the remainder of the land* and fore-lmn 
in which the parties are interested beyond the increased values commun 
to all lands in the locality, shall lie set oil" against both the amount win h 
may Is» awarded as the value of the foreshore taken and also any 'inn 
which may Is* awarded as damages for the taking and severance as di« 
tinguished from the value of the lands taken. The arbitrators, in making 
their award on a property in which more than one person is interested 
shall set out the amount to which each party is entitled.

Ile Vacille Créât Kastern lly. Co. and Istrscn, 22 IU Ml. 4.
Nk.T-OKK—| NK. AXI» CM’CITATION.

On an application for payment out of Court of moneys paid in hr a 
railway company for lands taken by it, held that the applicant was entitled 
to the sum unpaid of the amount awarded by the arbitrator* with interest 
at f> per cent. [Green v. C.X.H., 33 D.L.R. IMHI, followed] ; and that the
company was not « d on such application to a get-off for the value of
the use and occupation of the land by the applicant.

lie Grand Trunk Vacille llram-h Lines Co. and Law. lie Railway Vt 
(Alta i, | IU17 I 2 WAV.It. Kill.

Taking mart ok uoi.k cot rmk—Comi'kxbatio.n—Vaut: or land—Cost op 
Al-qi IHIXTI ADDITIONAL » AND -AWARD—ALLOWANCE FOR REt OXSlKt i 
TION OK VOVRMK.

A railway company having taken 8 out of 7II acres la-longing to a elul 
Mid laid out as a golf course, and having by the construction of the rail 
way severed 7 acre* from the rest. it was held, that the club was n- • 
bound to put up with -m It a course as could Is- laid out on the <17 acre-
left, nor to play over the railway lands; and the cost of acquiring olliei
premises (13 acresi, suitable and convenient, was a fair test of tin- dam 
age suffered. [The Queen v. Burrow, .Metropolitan Ry. Co. v. Burrow 
(|HH4>, London Time* 24th January and 22nd November, 1881, Boyle 
and Waghorn on C usât ion, p. 1032, and Hudson on Compensation. |> 
1621, and City of Kdinburgh v. North British Ry. Co., Prince*’ Street 
Gardens Arbitration ( 1802), Hudson, p. 1330, applied.] Where the most 
advantageous use has Iren made of property by its owner, it is that value 
that the taker must pay, and the taker cannot reduce that value by limit
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ing the damage to wliat lies immediately near the part taken, if the own 
er suffers through bin whole property by its Is-ing reduced to nil area too 
rent rifted to he used to the same advantage a- that whieli the whole 
afforded. The compensation should include an allowance for the acquisi 
lion of additional acreage, for sewer piping, etc,., taken and rendered use­
less, for reconstructing and providing tees and greens, a ml for damage 
to the cluldiouse from smoke, noise, and vibration.

Re Brantford (iolf A Country Club and Lake Krie A Northern By. Co.,
32 0.1..R. 141, 7 O.W.N. 1!»7.

Land ixjvrioirly affected.
Where one parcel of land is expropriated for railway purposes and 

another parcel of land of the same owner is injuriously affected by the 
tarrying out of such purposes, the amounts awarded in arbitration pro 
feedings In respect to Imtli subjects arc to be treated as purchase money, 
(lie Macl'lierson and Toronto, 20 O.R. ,m8, and He Davies ami .lames 
Bay Ry. Co.. 20 O.L.Il. 634. followed.] 

tlreen v. Can. Northern By. Co., 8 H.L.R. 26.3, 1) W.W.R. 907.

•‘Special valve” of land for bukixesh carhiki» on—Bisinf.hs distvrii 
anc»—‘‘Special adavtaiiii.ity”—Ki.emextm of ham age. 

lie Sehooley and l^ike Krie A Northern By. Co., 34 *).!..R. 328.

Valve at date of taking.
In expropriation for railway purposes under the Railway Act, 1900. 

the landowner's compensation is to be lived according to the value at the 
date of expropriation, taking into account the future potentialities of the 
property only as they affect the present market value. (Cedars Rapids x.
Iat cost e, 10 D.L.R. Id*. 30 Times L.R. 293, and Re Lucas and t hesterllehl.
119091 1 K B. 10, followed. 1

The King v. Trttdel et al.. 19 U.L.Il. 270.

Date for vau ation of i amis Dlpomit of plan—Notice—Benefit to
LANDS NOT TAKEN—SET-OFF—Kxt EM8IVK COMPENSATION — APPEAL. 

Where the expropriation of land is governed by the provisions of the 
Ontario Railway Act of 1900 the date for valuation is that of the notice 
required by s. 08 (1). The effect is the same under the Act of 1913 if the 
land has not lieen acquired by the railway company within one year from 
the date of tiling the plan, etc. The compensation for the land expropri­
ated should not Is* diminished by an allowance for benefit by reason of the 
railway to the lands not taken, the Ontario Railway Acte making no pro­
vision therefor. On appeal in a matter of expropriation the award should 
lie treated as the judgment of a subordinate court subject to rehearing. 
The amount awarded should not lie interfered with unless the up|»cnl 
Court is satisfied that it is clearly wrong, that it does not represent the 
honest opinion of the arbitrators, or that their basis of valuation was 
erroneous. Where the land expropriated is an important and useful part 
of one holding and is so connected with the remainder that the owner is 
hampered in the use or disposal thereof by the severance he is entitled 
to compensation for the consequential injury to the part not taken : | Hold- 
itch v. Can. Northern Ry. Co., 60 Can. N.C.R. 2Ü5, [1910] 1 A.C. 630, dis­
tinguished]. To estimate the compensation for lands expropriated the ar­
bitrators are justified in basing it on a subdivision of the pro|»erty if its 
situation and the evidence respecting it shew that the same is probable: — 
Held. |M*r Fitzpatrick, C.J. and Anglin, .1., that to prove the value of the 
lands expropriated evidence of sales between the date of tiling the plans
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him! that of the notice to the owner is admissible and also of sales sub**- 
«jiient to the latter date if it is proved that no material ehange has taken 
place in the interval. Brodeur J., dissenting, held that the damages 
.should he reduced; that the arbitrators should have considered only the 
market value of the lands established by evidence of recent sales in the

Toronto Suburban By. Co. v. Everson, A4 Can. S.C.R. .1115.

WllEX ( OMI'KXSATIO.X AWARDED—DEPOSIT OF PLAN—NOTICE.
'Hie word "title” employed in s. 192 (2) of the Railway Act, 199(1. as 

amended by 8-9 Edxv. VII. 1999, e. .*$2, is equivalent to the word "right" 
and "effectively acquire a title under the terms of said statutes, to tin- 
lands which a company requires for its works” means acquiring a right 
which prevents the proprietor from disposing of his property. If an expro­
priating company has. within the year of the deposit of the plans and 
book of reference, served on the interested parties the notice mentioned 
in pars, (a) and (b) of s. 193, of the Railway Act. 1909, the arbitrator* 
must determine the compensation with reference t > the date of such de­
posit, even if their award is made only after the expiry of the year from 
such deposit.

Forget v. Laehinc, etc., Ry. Co., ‘24 Que. K.B. 174.

I,AXIH.OHD AND TENANT.
Where laud expropriated by a railway company is subject to a lease 

separate amounts should be awarded to both landlord and tenant. [John 
son v. Ontario, Simeoe & Huron Ry. Co., Il U.C.Q.B. 249, referred to.] 
Quaere us to whether a tenant has a right to have his compensation ascer­
tained by a separate award by a different board of arbitrators. It is von 
trary to sound construction to permit the use of a term not altogether apt 
h» defeat the intention of the Legislature, which must not be assumed to 
have foreseen every result that may accrue from the use of a particular 
word. [Regina Trustees v. (Jratton Trustees, 7 W.W.R. 1248, referred 
to.]

Pacific firent Eastern Ry. Co. v. Larsen. 8 W.W.R. 1.

D. Water Rights; Foreshore.
Award—Validity of—Riparian bights.

In an award for land expropriated for railway purposes where there is 
an adequate and sullieient description, with convenient certainty of the 
land intended to be valued and of the land actually valued, such award 
cannot afterwards In* set aside on the ground that there is a variation 
between the description of the land in the notice of expropriation and in 
the award. A riparian proprietor on a navigable river is entitled to dam 
ages against a railway company for any obstruction to his rights of uccta 
et sortie, and such obstruction without parliamentary authority is an 
actionable wrong: [Pion v. North Shore Ry. Co., 14 App. Cas. 912, fol 
lowed.] Taschereau, J., was of opinion that the award in this ease in­
cluded compensation for the beach lying in front of plaintiff's property, 
which belongs to the Crown, and, for that reason, should lie set aside.

Bigoouette v. North Shore Ry. Co., 17 Can. S.C.R. 393.
[Referred to in Bannatvne v. Suburban Rapid Transit Co., 15 Man. L.R 

19.]

Power to expropriate foreshore—Tvs Publicum.
By 44 Viet. c. 1, s. 18, the C.P.R. Co., “hove the right to take, use ami 

hold the beach and land below high-water mark, in any stream, lake, navi 
gable water, gulf or sea in so far as the same shall be vested in the Crown,
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ami shall not be required by the Crown, to such extent us shall Ik* re­
quired by the company for its railway and other works as filial1 be exhibited 
by a map or plan thereof deposited in the office of the Minister of Rail­
ways.” By f>0 & 51 Viet. v. .*>(1, s. 5, the location «if the company’s line of 
railway between Port Moody and the city of Westminster, including the 
foreclosure of Rurrard Inlet at the foot of Core Avenue. Vancouver city, 
was ratified and confirmed. The Act of incorporation of the city of Van­
couver, 4!) Viet. c. 82, s. 21.,' (B.C.) vests in the city all streets, highways, 
etc., and in 18112 the city began the construction < f works extending from 
the foot of Core Avenue, with the avowed object to cross the railroad track 
at a level, and obtain access to the harbour at deep water. On an applica­
tion by the railway company for an injunction to restrain the city cor­
poration from proceeding with their work of construction and crossing the 
railwuy:—Held, allirming judgment of the Court below that as the fore­
shore forms part of the land required by the railway company, as shewn 
in the plan deposited in the office of the Minister of Railways, the jus 
publicum to get access to and from the water at the foot of Gore Avenue 
is stiUirdinate to the rights given to the railway company by the statute 
(44 Viet. c. 1, ». 18a), on the said foreshore, and therefore the injunction 
was properly granted. 2 B.C.R. 300, affirmed.

Vancouver v. Can. Vac. Ry. Co., 23 Can. S.C.R. 1.
[Considered in Atty.-tieneral v. Can. Pac. Ry. Co., 11 B.C.R. 21)0; fol­

lowed in Can. Pac. Ry. Co. v. Parke. 0 B.C.R. 1.1; referred to in Can. Pac. 
Ry. Co. v. Mvltryan, 5 B.C.R. 108.]

Drainauk rights—Compensation—Necessary agricvltvhai. works.
The owner of the lower lands is bound, under Art. 5()1 C.C. (Que.) 

to receive the water brought from the higher lands upon his property by 
a line ditch constructed by the owner of the higher lands for their culti­
vation, such necessary works not falling within the exception in that 
article ns to artificial constructions. The compensation paid to the owner 
of land for an expropriation in connection with the construction of a rail­
way does not include damages caused by the penning hack of waters.

Grand Trunk Ry. Co. v. Langlois. 14 Que. K.B. 173.
[Applied in Lapointe v. Tel lier, 32 Que. S.C. 531.]

Obstruction of water supply following expropriation—Compensation
FOR LOSS OF WATER.

In an arbitration to determine the amount to lie paid to the owner of 
land expropriated by .< railway company, the arbitrators found for the 
owner as compensation for the land. #2.U5(). and for hiss of water supply 
from a spring, obstructed in consequence of such expropriation, two of the 
arbitrators awarded the sum of $1.20(1. The third arbitrator returned a 
finding against any compensation for deprivation of the water in the ab­
sence of a water record:—Held, that the owner was entitled. Where the 
three arbitrators agreed on the amount of compensation for land taken, 
ami the third returned a separate finding dissenting, on the construction 
of a statute, from giving compensation for deprivation of a water supply, 
and an appeal was taken:—Held, on objection raised to the appeal as 
being based on an insufficient amount in dispute, under s. 201) of the Rail­
way Act of B.C. that there was only one award given, and the appeal was 
properly brought. The owner of land on which there is a spring or stream 
lias rights therein to the exclusion of all other perrons not holding records 
under the Water Clauses Consolidation Act, 181)7.

Re Milsted, 13 B.C.R. 364.
Can. Ry. L. Dig.—22.
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K.XIRANKMENT PREVENTING ACCESS TO WATER—COMPENSATION.

(Vilain lands in the District of Rainy River vested in Her Majesty fur 
lIn1 use of the Province of Ontario, being taken by Her Majesty for tin 
ii'C of the Dominion under ill Viet. e. 12, and 37 X ict. e. 13 and 14 (I) 
for the defendants’ railway, and the lands adjoining the railway laml- 
liaving been alienated by the province, the claim to compensation there!- r 
and for all damages which could Is* reasonably foreseen as likely to I-. 
suffered by the province from the exercise by the Dominion of its pout i< 
with regard to tin* said lands, became vested in the province. Part of tIn­
lands so taken were covered by the waters of a bay on the Lake of the 
Woods, across which the railway was first built on trestle work with rip 
rap foiimlations, protected by a cribwork of stone:- Held, that the suit 
sequent construction of a solid embankment replacing the trestle work 
was a proper exercise by the defendants, as successors to the right of tIn- 
Dominion, of its powei s and such as might lie reasonably foreseen, and 
that, therefore, the plai.'tiffs, who became owners of the adjoining lands 
after their severance by the railway and its first const ruction, were not 
entitled to maintain an action for damages on account of the construction 
of the embankment and the consequent deprivation of access to the watci- 
of the Lake of the Woods. Per McMahon, J.: Such claim, even if valid, 
is barred by the limitation clause of the Railway Act, 1888, and in any 
event the proper remedy is by arbitration under the compensation clauses 
of the Railway Act.

Ross v. Can. Pac. Ry. Co., 1 Can. Ry. ( as. 4(11.
RIPARIAN RIGHTS—COMPENSATION—WHEN COM MON-LAW REMEDY NOT 

8VVERNEDED.

Dorchester Klee. Co. v. Roy (Que.), 12 D.L.R. 7(17.

E. Gravel and Timber.
Power to enter lands ani» take material for repair of highways.

The onus is on a district municipal council entering on land and taking 
any t initier, stones, gravel or other material for repair of roads, etc., to 
shew what is intended to be taken, and the extent of the operations to h<- 
carried on.

Cook v. North Vancouver. 1(1 H.C.R. 121b

Tramway for transportation of materials—Right of passage Addi­
tional HERVITVDE.

The place where materials are found, referred to in s. 114 of the Rail­
way Act. 1888. means the spot where the stone, gravel, earth, sand or 
water required for the construction or maintenance of railways are nat­
urally situated and not any other place to which they may have Inch 
subsequently transported. Per Taschereau and fiirouard. -Lb:—The pro 
visions of s. 114 confer upon railway companies a servitude consisting 
merely in the right of passage and do not confer any right to expropriate 
lands required for laying the tracks of a tramway for the transportation 
of materials to he used for the purpose of construction.

Quebec Bridge Co. v. Roy, 5 Can. Ry. Cas. 18, 32 Can. S.C.R. 372.

Taking gravel—Right to cross highway.
For the purpose of taking gravel from lands on both sides of a high­

way, a railway company applied to the Board for authority to construct 
and operate tracks over such highway for a term of years, to close to pub­
lic traffic a portion of such highway, and to open a new road in lieu then- 
of:—Held, that it is not necessary to comply with s. 141 of the Railway
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Avt. ItHKt, where tin* «■»>ii11hiii\ can acquire the lauds containing the gravel 
ami Itai a riglit-of wav thereto, thaï lor such purpose* the company may 
exercise the same powers for crossing ami diverting highway* a* for the 
construction ami ojicration of its. main line, ami tliat a diversion of the 
highway may In- authorized for the time neee*sary to exhaust the graxel 
pit upon proper term* for safeguarding the interest* of the ntmicipalit x 
ami of the | Railway A et, 190:t. ». 2 1st ami iliht, **. Ils (I
ami (q t lit*. 141. isti referred to. |

fan. Pae. Ky. Vo. \. North Dumfries, ll Van. Ry. Vas. 147.
| loi lowed in Campliellford, laike Ontario A Western lly. Vo. v. Camden. 

Ill Van. Ry. Va*. 2.'hi. )

REMOVAL OF (1KAVEI.— I'll.Ills OF HOME* IKAUFRs ON DOMINION I.AMIS.
The defendant constructed a line of railway across Government land 

and opened a gravel pit thereon, from which large quantities of grav 1 
were removed. Tin- plaint ill' made entry for the land a* a homestead. In 
an action for trespass:—Held, that a homesteader on Dominion land* ba­
the exclusive right to the posse—ion thereof, and may maintain an action 
for trespass. I he company endeavoured to justify il* action under s. If». 
S-li. A. of 44 Viet. c. I. which authorize* the company to take from adja­
cent public lands gravel for the construction of the railway. The evidence 
shewed that the gravel was u*ed for maintenance of the right-of-way : 
Held, that statute referred to did noi authorize the taking except for tin 
purpose of construction which did not im-ludp maintenance of the right- 
of-way.

Smyth v. Van. Pae. Ilv. Vo.. S ( an. lly. Vas. 2(lô, 1 Sask. L.R. 1115. 

Filing plans—CoxniTioN precedent to entering i.amis—Right to take

The sale, by deeil. stipulating for immediate delivery and possession, to 
a railway company of all that portion of certain lots required by it for 
it* right-of-way and other purpose* necessary for construction, maintenance. 
i»i operation a* the same appears on the plans already tiled or to he tiled 
in the land registry ofliee of the county in which such lands are situate, 
dm-* not give the company any right to the |»ussc*sion for the pur|»o*c of 
taking a way *and and gravel therefrom, of land* outside of the land* 
designated upon the plan or plan- tiled under the Railway Act. 11NMI. if 
further land* are required, the new or amended plan must first Ik- tiled In- 
fore the railway acquires any right of possession under such deed, 

lia lia Hay lly. Vo. v. I.arouchc. 10 D.I..II. .INS. 22 Que. K.B. 92.

I mi next Dominion Laxii taken iiy am wav to obtain gkavei..
Compensation for land taken l*\ a railway company under s. ISO of the 

Railway Act, 1900. to obtain a -upply of material for the construction, 
maintenance or operation of a railway, i* to lie made as of the time when 
the company takes posse**ion of the land. ( Per Harvey, V.J.. Sinunon*. 
and W'alsli. .1.1.)

Saskatchewan Land & Homestead Vo. v. Calgary A KdinoiiVm lly. Co., 
Hi Van. lly. ( as. 114. 14 D.I..R. 19.1. 

fAllirnied in 19 Van. lly. Vas. 12li.j

Filing plans with railway Hoard- Plan fob taking i.anii to obtain
CONST SECTION MATERIALS.

< Itio (2) of the Railway Act. 1JMMI. providing that copies of the plans, 
etc., of a railway, when sanctioned Iiy the Hoard, shall lie deposited in the 
«dice ui the registrar of deeds for the district or county to which they

5
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relate, does not apply to or require the registration of plans prepared im 
«1er ». 1H0 of the Act, for the compulsory taking of land to obtain stone, 
gravel, earth, etc., for construction or maintenance purposes. (Per liar 
vey, C.J., Simmons, and Walsh. JJ.)

Saskatchewan Land & Homestead Co. v. Calgary 4 Edmonton I!y. ( «... 
10 Can. By. Cas. 114, 14 D.L.R. 1WL

[Atlirmed in 10 Can. Itv. ( as. 120].
Eminent Dominion—Surveys—Taking gravel land.

Compensation for a gravel pit and the right of way thereto taken hv 
a railway company under s. ISO of the Railway Act, 1000. to obtain a 
supply of material for construction purposes is to lie made a* of the time 
when the company took possession of the land under Judge's order or as 
of the service of the notice to treat and not on the basis of values some 
years later when the arbitration took place. ( 1 ravel land which is required 
by a railway company for obtaining construction material and the right 
of-way for a spur line to take it out may be expropriated under s. isn 
of the Railway Act. without aux plans being submitted to the Hoard: im 
deposit of plans is required as would be necessary were the land required 
for a right-of-way for its line, but a cert if W1 copy of the surveyor’s plan 
is to be served upon the property owner as well as the notice to treat.

Saskatchewan Land & Homestead Co. v. Calgary & Edmonton Ry. Co., 
10 Can. Ry. Cas. 120, 51 Can. S.C.R. 1. 21 D.L.R. 172.

[Saskatchewan Land & Homestead Co. v Calvary & Edmonton Ry. t u., 
14 D.L.R. 103, U Alta. L.R. 471. 10 Can. Ry. Cas. 114. atlirmed.|

F. Highways; Diversion.
Authority to use streets—Damages—Nonliability of mi xk lexi.ii v.

By Id Viet. c. 100 (Que.) the N.S. Ry. Co. was authorized to const nu t 
a railway to connect the cities of Quebec and Montreal, with the restric­
tion that the railway was not to be brought within the limits of the city 
of Quebec without the permission of the corporation of the city expressed 
by a by-law. In July, 1872, the city council, by resolution, had gixen to 
tlie company the lilierty to choose one of the streets to the north of si 
Francis street in exchange for St. Joseph street, xvliicli had been at one 
time chosen for that purpose. In 1874 the city council xvere informed by 
the company that the line of railway had been located in Prince Edward 
street, and the company asked the council to take the necessary step t<> 
legalize the line, but the corporation did not take any further action in 
the matter. In 1875, the company being unable to carry on its enterpri'v. 
the railway xvas transferred to the Province of Quebec by a notarial deed, 
and the transfer was ratified by .‘lit Viet. c. 2 (I).). By that act th­
imine of tin* rail xx a y xvas changed and the Legislature authorized the con 
struct ion of the road to deep water in the port of Quebec. It moreover 
declared that the railway should be a public xvork and should be made in 
such places and in such manner as the Lieutenant-Hovernor-in-coum-il 
should determine and appoint as best adapted to the general interest m 
the province. After the passing of this Act the Provincial (lovernment 
caused the road to lie completed, and it crossed part of the city of Quvliec 
from its western boundary by passing through Prince Edxvard street along 
its entire length. The road xvas completed in 1871$. In 1878. L. (the 
appellant ), owner of several houses bordering on Prince Edxvard street, 
sued the corporation of the city of Quebec for damages suffered on account 
of the construction ami working of the railway:—Held, allirmiug the 
judgment of the Court of Queen’s Bench for Lower Canada, that the re­
spondent had no right of action against the corporation for the damages
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which he may have suffered by 1 lie* const ruction and working of the rail­
way in question. If the corporation gave the authorization required by 
16 Viet. c. 100, s. 3, there was a complete justification of the acts com­
plained of. The imposing of terms was discretionary with the corpora­
tion. But the corporation never acted on the demand to legalize, and 
never authorized, t.ic building of the railway through Prince Edward 
street. If the corporation could have prevented the Government from 
constructing the railway in the streets of the city, in the face of the pro­
visions of 39 Viet. c. 2, the respondent could also have prevented it. His 
recourse, if any, was not against the corporation but against the Provincial 
Government, the owners of the railway. Appeal dismissed with costs.

Lefebvre v. Quebec. See Cass. Can. S.C.B. Dig. 1893, p. 176.

REMOVAL OF TREKS OX llKillWAY—EIGHTS OF OW NF.lt OF ADJOINING LAND.
The right of property in shade trees on highways and to fence them in 

conferred upon the owners of the land adjacent to the highways by s. 0<s 
of the Municipal Act. R.S.M. 1992, e. 116. is not taken away by an act 
incorporating a railway company with power to construct a railway along 
1 he public highway with the consent of the municipality and according to 
plans to lie approved by the council of the municipality, even although 
such consent has been given and such plans approved. | Douglas v. Kox 
(1889), 31 U.C.C.P. 149, and Re ( uno ( lKSHi, 4Ô Ch. I). 12. followed.J 
The defendants’ act of incorporation provided that the several clauses of 
the Manitoba Railway Act, R.S.M. 1992. c. 145, should lie incorporated with 
and deemed part of it. And the Railway Act provides that the several 
clauses of the Manitoba Expropriation Act, R.S.M. 1992, e. 61, with re­
spect to the expropriation of land and the compensation to lie paid there­
for shall be deemed to be incorporated mutât is mutandis with the Rail­
way Act:—Held, that the defendants had no right to cut down the trees 
on the highway or to lower the grade in front of the plaintiff's land, al­
though such action was necessary in carrying out the approved plans w ith­
out taking the proper steps, under the Railway Act and the Expropriation 
Act, either to ascertain and pay the damage suffered by the plaintiffs to 
their land injuriously affected by the intended construction, or to procure 
an order from a Judge, under s. 2.1 of the Railway Act, giving them the 
right to take possession upon giving security for payment of the compen­
sation to be awarded.

Bannatyne v. Suburban Rapid Transit Co., 15 Man. L.R. 7.

Right to cross streets—Expropriation proceedings or compensation 
—Extextion of city limits—Toil road, purchase of—Effect of.

Railways incorporated by the Dominion Parliament, where in the con­
struction of their lines of railways, they have complied with the require­
ments of the Railway Act and obtained the consent of the Railway Com­
mittee, have the right to cross the highways of a city without taking ex­
propriation proceedings under the Railway Act, or without making any 
compensation to the city therefor. Where under the powers conferred by 
51 Viet. c. 53, s. 9 (Ont.) for extending the limits of the city of Ottawa, 
the city acquired at an agreed price, part of the road of a toll road com­
pany within such extended limits, such part thereupon ceased to have its 
previous character of a toll road, and In •came a highway like the other 
public streets of the city.

Canada Atlantic Ry. Co. v. Ottawa. Montreal & Ottawa Rv. Co. v. 
Ottawa, 1 Can. Ry. Cas. 298, 2 O.l..15. 336.

[Adirmed in 4 O.L.R. 56, 1 Can. Ry. Cas. 305, 33 Can. S.C.R. 376.]
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II Kill WAY ( ROSSI XC—COMI'KXSATIOX TO MIXMU'AI IIV— *‘.\T OR NEAR** l II V

—POWKR TO TAKE TIIROUtiH tXM'XTY.

The plaint ill's were authorized by 47 Viet. e. 84 ( I) i to lay out. eon 
struct, a ml iinisli a railway, from a point on the 14 rami Trunk Ry. in tin 
Parish of Vaudreuil, in the Province of Quebec, to a point at or near tin 
city of Ottawa, in the Province of Ontario, passing through the count it - 
of Vaudreuil. Prescott, and Russell. and also to connect their railway witL 
any other railway having a terminus at or near the city of Ottawa: — lid I. 
that “at or near the city of Ottawa*' should be read as "in or near tin- 
city of Ottawa." and the plaint ill's were authorized to carry their line to 
a point in the city and to connect it with the line of the Canadian 
Pacific Ry. Co. in the city. (2) That the plaintiffs had power, by inipli 
cation, to take their line into the county of Carlcton. (3) That the por­
tion of the Richmond road (or Wellington street) within the limit- ot 
the city of Ottawa which the plaintiffs* line crossed, was a public high 
way and not the private property of the defendants. (4) That the plain 
tills, having taken the proper proceedings under the Railway Act and 
living duly authorized to cross the highway, were not bound to make com­
pensation to the defendants for crossing it. .lodgment of Boyd. < |
Can. Ry. Cas. JUS. 2 O.L.R. Thi. affirmed.

Montreal & Ottawa Ry. Co. \. Ottawa, 1 Can. Ry. Cas. .10.1, 4 O.L.R.
[Affirmed in 33 Can. S.C.R. 37(1.1

Deviation am» < i.uhixu street—Ramis in.ii rkh si.y aikectii»—Costs m
ARIIITRATIOX A XK AWARI».

The claimants alleged that their lands were injuriously affected by Un­
doing of certain acts authorized by clause 2 of the Tripartite Agreement 
and two by-laws passed by the respondents—( 11 Authorizing and pci 
milting the (Irand Trunk Ry. Co. to place, maintain, and use certain 
tracks on the Ksplannde opposite the claimants’ premises; (2) deviating 
and closing a portion of Berkeley street. The premises of the claimants 
were 123 feet to the west of Berkeley street, and south of the Iv-planadr. 
The Tripartite Agreement was validated by 53 Viet. (Ont.) e. 00, s. 2. tin- 
latter providing that the respondents should pay to any person wlm.-e 
lands arc injuriously affected by any act of the corporation in the execii 
tion of said agreement, compensation, which, if not agreed upon, should 
be ascertained by arbitration. The arbitrators awarded $100 us damage- 
for the deviation and closing of Berkeley street, and found that the other 
matters, for which compensation wa- claimed, were not acts done by tin 
respondents in the execution of the Tripartite Agreement, for which tin 
claimants were entitled to any compensation from the respondents. I !i 
award also provided that the arbitrators' and stenographers’ fees and cost- 
of the award should lie paid by the respondents in any event:—Held ll . 
that the claimants were not entitled to damages for the deviation and 
closing of Berkeley street. | Moore v. Ks<|uesing I 1801), 21 C.l*. 277 ; l-'allc 
v. Tilsonhury (1803), 23 C.l*. 107. followed.] (2) That the railway tracks 
were placed upon the Ksplanade under the authority of an order of tli 
Railway Committee. (3) That the respondents bad done none of the ad- 
complained of in the execution of the Tripartite Agreement. (41 That 
the respondents had no authority, since 5I Viet. c. 20, to consent to a rail 
way company constructing its lines upon any street in the city of Toronto. 
I.'»I That the claimants’ lands were not “injuriously affected.” within 11n- 
meaning of the Railway Act, 1888, so as to entitle them to compensation. 
| Rowell v. T., II. & B. Ry. Co. (1808), 23 A.R. (Ont.), 200, followed.| (ti< 
That the respondents were entitled to the general costs of the arbitration 
and award. [Re Rattullo and Orangeville (1800), 31 O.R. 102, followed.|
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The claimants also claimed da mages tu two water lots opposite their 
property in the harbour and uiipatentvd. Held, that the respondent was 
not liable.

He Medler & Arnot and Toronto, 4 Can. Ky. ( as, 13.
[Followed in Can. Northern Ontario Hv. Co. Is Can. Ry. Cas. 309.]

Diversion of highway—( omdenhation—Landowners—Acvkss to navi-
(lAIII.F. RIVER.

A railway company applied to the Board under s. ITS of the Railway 
Act. 1909. for authority to expropriate certain lands for the purpose of 
tin* diversion of a public highway. The landowners interested opposed tin- 
application unless the following conditions were granted: (li That tin 
adjoining landowners lie paid compensation for the lands (part, of the 
public highway) on which the railway was to be built on the ground thaï 
the said lands would revert to them as a closed public highway; (21 
that the company pay compensation to the owners of tin- land required 
for the diverted highway; (3) that the owners Ik* given the right of 
crossing on foot and to maintain landings and nethouses on the company’s 
right-of-way next the river opposite the lands of each owner:—Held, that 
the application should lie granted subject to the condition as to foot 
crossings.

Vancouver, Victoria & Eastern Ry. Co. v. Delta, 8 Can. Hy. Cas. 354.

Parties—Jurisdiction—Ixjvxctiox.
In an action by a municipality for an injunction against a railway com­

pany to restrain the latter from closing up or interfering with a certain 
road, it developed that the Board had made an order authorizing the rail­
way company to divert a portion of the said road and construct their line 
between certain points of such diversion. The trial Judge decided that the 
municipality could maintain such an action only by the Attorney! Jouerai 
as plaintiff: Held, on appeal, that, while tin* Court had jurisdiction to 
grant all proper relief, the Hoard having dealt with the matter, tin- plain 
till's should apply to the Board for relief as they hail complete control over 
their order.

Delta v. Vancouver, etc., Hy. & Nav. Co., 8 Can. Hy. Cas. 392. 14 B.C.R. 
83.

Haii.way upon or along highway Damages to abetting landowners.
Having obtained the consent of the municipality to use certain public 

streets for that purpose, the G.T.P. Hy. Co. applied to the Board for leave 
to construct and approval of the location of the line of their railway upon 
and along the highways in question. None of the lands abutting on these 
highways were to he appropriated for the purposes of the railway, nor were 
the rights or facilities of access thereto to he interfered with except in so 
far as might result from inconvenience caused by the construction and 
operation of the railway upon and along the streets. In granting the ap­
plication the Board made the order complained of subject to the condition 
that the company should ‘‘make full compensation to all persons interested 
for all damage hy them sustained by reason of the location of the said 
railway along any street.” On appeal to the Supreme Court of Canada: — 
Held, Davies and Dull". I I.. dissenting, that, under tin- provisions of s. 47 of 
the Railway Act, 1909, the Board had, on such application, the power to 
impose the condition directing that compensation should he made by the 
company in respect of the damages which might be suffered by the pro-
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prietors of the lands abutting on the highways of the municipality upon 
and along which the line of railway so located was to be constructed.

Grand Trunk Pacific, etc.. Ry. Vos. v. Fort William et al., 11 Van. l!y. 
Vas. 271, 43 Van. 8.V.K. 412. *

| Reversed in [1912] A.V. 224, 13 Van. Ry. Vas. 187.1

VOXIUTION AS TO COMPENSATION—INTERESTED PERSONS.

Vnder s. 159 of the Railway Act, 1909, the Board ordered that the bu-i- 
tion of the appellants’ line of railway along certain streets in the city m 
Fort William be approved in accordance with an agreement between the up 
pellants and the municipal corporation, but subject to the condition that 
the appellants shall “make full compensation to all persons interested 
for all damage sustained by reason"’ thereof :—Held, that the order must 
lie rescinded. Under s. 237 (3) the power to award damages was in respect 
of construction, and s. 47 did not on its true construction extend that 
power to meet the case of location ; and as the condition failed there wa­
rn» approval. [Grand Trunk Pacific and Can. Pae. Ry. Cob. v. Fort Wi) 
liant, et al., 43 Van. S.V.R. 412, 11 Van. Ry. Cas. 271, reversed.]

Grand Trunk Pacific Ry. Vo. v. Fort William et al., 13 Van. Ry. < a- 
187. 11912] A.V. 224.

[Referred to in Can. Northern Ry. Co. v. Holditch, 19 Can. Ry. Vas
112.]

Additional lands—Pvblic lane or highway.
Application to expropriate a strip of land from the city of Guelph which 

the applicant claimed to he private property, and not as contended by tin* 
respondent a public lane or highway. It appeared that a portion of the 
land in question had been leased by the respondent to the Guelph Junction 
Ry. Vo. for its right-of-way. and in the lease there was a recital that tin 
lane was no longer necessary for public purposes :—Held (1), that tin 
declaration in the lease could not lie regarded as evidence of the acceptant-! 
of dedication of the strip of laud in question, and not having been otherwise 
accepted or dedicated by the municipality as a public lane it was not in 
fact a public lane. (2) That as the Canada Company might still be tin- 
owner of the land in question, it should be added as a party nunc pro tunc 
to these proceedings, and an order might go granting the application.

Grand Trunk Ry. Co. v. Guelph, 12 Can. Ry. Cas. 371.

Location plan—Opening and closing streets—Lands injuriously af- 
kcted—Arbitration—Jurisdiction.

Upon a location plan being approved by the Board and an agreement 
made with the respondent municipality, that if the respondent closed cer 
tain streets and opened others, the applicant would pay compensation to 
any one whose lands were injuriously affected; the remedy of the prop­
erty owners is against the respondent, recoverable by arbitration proceed 
ings under the Municipal Act. and the applicant is responsible to the 
respondent for the amount of compensation awarded. The Board has no 
jurisdiction to decide whether the damages sustained by the property own­
ers are recoverable under the appropriate sections of the Railway Act deal­
ing with arbitrations, or by action. [Re Medlar & Arnott and Toronto, 4 
Van. Ry. Vas. 13, followed.]

Van. Northern Ontario Ry. Co. v. North Bay, 18 Can. Ry. Cas. 309.
| Reversed in North Bay Landowners v. Can. Northern Ontario Ry. Co.. 

23 Van. Ry. Vas. 35.]
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G. Railway Land; Crossings.
See also Constitutional Law.

Right-of-way—Order of Railway Committee—Junction of electric
RAILWAY WITH STEAM RAILWAY—CONSENT OF MUNICIPALITY.

The defendants were a company incorporated under statutes of the Prov­
ince of Ontario, operating an electric railway upon Yoiige street between 
the town of Newmarket and the city of Toronto, with its southern termin­
us in the northern part of the city, a few yards north of the Canadian 
Pacific Ky. lines. By order, the Railway Committee reciting the consent ol 
counsel on behalf of the city of Toronto, approved of the defendants con­
necting their tracks with the tracks of" the C.P.R. Co. by means of a switch, 
as shewn on a plan annexed to the order, and on the conditions imposed by 
the order :—Held, that the defendants had not the right, without the au­
thority or consent of the city, to occupy or expropriate or otherwise to force 
their way over a part of Yoiige street within the limits of the city so as to 
enter the lands of the C.P.R. Co. and make the proposed junction. The 
order of the Railway Committee was to be regarded as dealing only with 
tin* mode of junction or union, and not as professing to expropriate a 
right-of-way over tin* highway. And the consent of counsel for the city, when 
before the Railway Committee, was to be viewed in the same way. S. 173 
of the Railway Act, 11103, does not give the Railway Committee power to 
expropriate land or to deal with the right of property. The protection oi 
the crossing or junction is the object of the Committee, which has to up 
prove of the place and mode thereof, and which is not concerned, so far as 
this section applies, with how the railways arrive at the point of union : 
Held, also, that the defendants had not. by virtue of any statute or agree 
nien, viewing their road as a mere street railway, the right to expropriate 
the right-of-way; and even if their road was a railway within the meaning 
of the Railway Act, s. IN.'t was not applicable, for the proposition here was 
not to carry the tracks “along an existing highwayand they could not 
avail themselves of s. 1ST, for the provisions of law applicable to the tak 
ing of land by the company had not been complied with. The plaintilfs 
were therefore entitled, without derogation of the order of the Railway 
Committee, to an injunction restraining the defendants from effecting the 
proposed junction by the method shewn on the plan.

Toronto v. Metropolitan Ry. Co., 1 Can. Ry. Cas. 63, 31 O.R. 367.
| Applied in Re Toronto & York Radial Ry. Co. and Toronto, 26 D.L.R. 

244.]

Intersection of railway—Expropriation of lands occupied by another 
railway—Order of railway committee.

Where an order has been obtained from the Railway Committee allow­
ing one railway company to expropriate a right-of-way over the lands of 
another company any subsequent notice of expropriation served by the ex­
propriating company must be set out with sufficient accuracy the lands 
which it is proposed to occupy, and any material error in the description of 
such lands or material variance from the description given in the order 
permitting expropriation will invalidate such notice.

Grand Trunk Ry. Co. v. Lindsay, Bobcaygeon & Pontypool Ry. Co., 3 Can. 
Ry. Cas. 174.

R AI I.W AY LAN DS—COM PE X NATION.
The Guelph & Goderich Ry. Co. applied to the Board under s. 137 of the 

Railway Act, 1063, for authority to take possession of, use and occupy land 
of the Grand Trunk Ry. Co. along the harbour of the town of Goderich.



KX PKOPIMATIOX..°, Hi

The lutter company opposed the application claiming that they were lik, l\ 
to require for their business in the future two additional sets of truck* u|•< r 
that land. 'Hie land in question was upon a hillside and the construct ,, 
of the two additional tracks would cut away a strip of land required i 
the proper support of the tracks which the Guelph &. Goderich Ry < ■ ■ 
wished to lay upon the land required from the tlrand Trunk: — Held, thaï 
the Board is empowered hy s. L17 of the Railway Act. Itm.'l, to antlmi.,. 
one railway company to occupy and use the lands of another, even t<> t 
serious loss: and detriment of the latter, due compensation being made then 
for, but such injury should be avoided except where the public interest in, 
peratively demand* it.

Re Guelph & (Jodcrieh Ry. Co. and Grund Trunk Hy. Co., tl Can. Ry. < , 
CIS.

| Followed in South Ontario I’acitie Ry. Co. v. Grand Trunk Ry. i 
(•Iunction Cut Case), 20 Can. Ry. Cas, 1Ô2. ]

Branch i ini—Sin us CoxsTiti imix of.
Application under s. 17(1 of the Railway Act. 100(5. for leave to expmpri 

ate a portion of a triangular piece of land for the purpose of const rmi n _• 
a spur across it iron» the applicant's branch line on Lauriston street, in 11, 
city of Saskatoon. The said land had been acquired by the respondent fi• >n.
1 he former owner, one A. Bowcrman. the respondent had been authorized 
by order of the Board to const met certain spurs across the land in qu< 
tiou when the applicant's spur wits constructed with the exception of tIn­
sect ion crossing the portion of the land aforesaid. The order autlniri/mv 
construction of the branch line and the said spur of the applicant was in.nl, 
before the respondent had acquired the said land : Held (1), that the ap­
plicant should lie authorized to take so milch of the said land as would !••• 
necessary for the construction of its spur. (21 That if a dispute should 
arise as to the area necessary to be so taken, the matter should lie de 
termined by an engineer of the Board. (.'ll The expense of making tin 
necessary railway crossings on the land should he borne jointly by the ap 
plieant and respondent. | ( an. Northern Ry. Co. v. Can. Pae. Ry. ( «• 
(Kaiser Crossing Case), 7 Can. Ry. Cas. 207; Grand Trunk Pacific Ry. i -, 
v. Can. Pae. Ry. Co. ( Xokoinis Crossing ( asc 1, 7 Can. Ry. Cas. 2'.»'.». dis­
tinguished.]

Qu'Appelle Long Lake & Saskatchewan Ry. etc., Co. v. Can. Pue. Ry. « ,. 
l.’l Can. Ry. Cas. 181.

Rn.irr of dominion railway to kxpropki vit: i ni si.n right-of-way of
PROVINCIAL RAILWAY.

A provincial railway company that has neither graded nor built truck* 
upon a right-of-way acquired by it. cannot prevent a Dominion railway 
company from expropriating the lands so held by the provincial company 
and utilizing them for the actual construction of a railway authorized l*\ 
the Parliament of Canada. A Dominion railway company will not he en 
joined from expropriating and building tracks on a right-of-way acquired 
by a provincial railway company, where the latter lias not yet utilized it 
for railway purposes ; the rights of a Dominion railway company being in 
such case superior to those of the provincial company.

('an. Northern Western Ry. Co. v. Can. Pae. Ry. Co., (Alta.) LI B.L.R. 
(124.

•IrniNiui non—Compensation—Rights—Terms Feb simple.
In fixing the rights which may be taken in railway lands, and the terms 

and compensation under s. 170 of the Railway Act, 1000. lands which are
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not only not |>ut to an immediate railway use, Imt (a* the Hoard findi will 
not reasonably and probably be required for such purposes by the senioi 
railway, should he dealt with as the lands of a private individual, and 
absolute rights eonferred oil the applying eompany therein, hut the fee in 
railway lands whielt may reasonably lie required at some time in the future 
to he put to a railway u>e by the senior eompany. should lie left in tin 
senior company and compensation should he paid for the use and enjov 
ment that the applicant company obtains. | lie (Jiiclph «X (Joderich Ry. t o. 
and Cira ml Trunk |{y. Co., ti ( an. IJy. Cas. Ids. followed. |

South Ontario Pacific Ry. Co. v. <irand Trunk l!v. Co. (.lunetion Cut 
( use. 1, 20 Can. IJy. Cas. 152.

[Followed in Midland IJy. Co. v. ( ira ml Trunk Pacific IJy. Co., 2d Can 
IJy. Cas. so.

Un.iiT in Dominion it am may to mii.n on i niskii uiciiit-oiway or pitovix- 
LIAI. RAILWAY.

A provincial railway company that ha» neither graded nor 1 It track- 
upon a right-of-way acquired h\ it. cannot prevent a Dominion rail wax 
company from expropriating the land» »o held by the provincial companx 
and utilizing them for the actual construction of a railway authorized by the 
Parliament of Canada. A Dominion railway company w ill not lie enjoined 
from expropriating and building tracks on a right-of wa x acquired by a 
provincial railxvay company, where the latter has not yet utilized it for rail 
way purposes; the rights of a Dominion railway company being in such 
case superior to those of the provincial company.

Can. Northern Western Ry. Co. v. Can. I’ac. IJy. Co., 10 Can. Ry. (as. 
10.*», Id D.L.IJ. 024.

H. Possessory Rights; Trespass.
Construction of embankments, see Kinbankmeiits.

Compensation—Possessory title of ocvvpam Cox tin vint, trespass.
The plaintif!' and his predecessors in title w in possession as trespass 

era of certain land since 1871 ; the defendant - ntcred upon a portion of it 
in 18!HI and constructed their railxvay upon md continued in undisturbed 
possession of such portion until l!HM and claim was made for the land 
so taken though the defendants were xv _ to pay compensation to any 
one xvho could prove that lie xvas entitled to it. In the year V.MI.'i the plain­
tiff brought this action of trespass. The defendants pleaded (I) that lie 
was not the owner of the lands ; ( 21 that his claim, if any. xvas barred by 
the Statute of Limitations:—Held (Tuck, C..I. and McLeod, J., dissenting), 
that though the plaintiff or his predecessor in title xvas originally a tré­
passer, yet having been in peaceable possession at the time of the defend 
ants’ entry on the lands, he xvas entitled to damages for being disturbed hi 
hi» possession. (2) That each passing over the land xvas a new trespass 
and therefore the defendants xvould lie liable for all except for so much a» 
xvas barred under their plea of the Statute of Limitations xvliich only 
voids a remedy and does not change the nature of the act.

( lair v. Temiacouata Ry. Co., 0 Can. IJy. Cas. 171.1 K.L.R. 524.
I Reversed in 38 Can. 8.C.R. 230 ; ti Can Ry. Cas. 307.]

Trespass—Possession—Casual use.
The casual use of land for pasturing cattle in common with other person» 

'hn-s not constitute evidence of possession sufficient to maintain an action 
for trespass against a railxvay company for the taking of the land for rail-
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way purposes without compci^n!ion. [Judgment appealed from, 1 li I l;. 
324, 0 Can. Ky. Cas. 171, reversed.|

Tomiscouata Ry. Co. v. Clair, li Can. Ry. Cas. 307. 38 Can. K.C.R. *230.

DAMAGE TO I.AXI1R—TKKNrASM— ( UMI-KXSATIOX.

Tin* foundation of proceedings under s. 1 -41» et seq. of the Railway A. i. 
ISSS, to determine the eom pen sat ion to lie paid a landowner for land- takii: 
or injuriously affected hy a railway eompuny in the exercise of their *t;i' 
utory powers, is the notice to lie served on the landowner thereunder; ami 
in the absence thereof the railway company is. as to the lands damaged l.\ 
its construction, a trespasser, and like any other trespasser responsible t.i 
the person injured in damages to he recovered in the ordinary Courts of the 
country. Where, therefore, without taking any proceedings under said 
sections, the defendants, a railway company, for the purposes of their rail 
way made a cutting adjoining tin* plaint ill's lands, which caused a stih 
sidcncc thereof, whereupon the plaint ill brought an action, claiming a 
mandatory order to compel tin- defendants to support his lands and prevent 
further subsidence, and recovered damages for the actual loss then su» 
tained: Held, that the plaint i 11 was entitled to the order and to tin* dam 
ages recovered; hut as he would he entitled to maintain actions for the re 
covery of damages as further loss was sustained, leave was given to the d«. 
fendants to take proceedings under the above sections for the assessment ••! 
compensation so as to have future damages settled, tin* judgment heiiq» 
stayed for a limited time.

Hanley v. Toronto, Hamilton & Buffalo Ky. Co., 5 Can. Ry. Cas. 23, 11
O.L.K. 01.

TRESPASS KxTRY 1IKFOKK KXPROpRI ATIOX PROCEED! NOS.

The filing of a plan, profile and lunik of reference under the Railway Act. 
1003, shewing the land required for the railway, does not warrant the com 
pony in taking possession of it before proceedings for expropriation at. 
commenced, unless hy agreement with the owner; and. if such possession 
is taken, the company is a trespasser, and the owner is not limited to the 
remedy hy arbitration provided hy the Act, hut may proceed by an ordinary 
action at law against the company.

Wiclter v. Can. l*ac. Ry. Co., Ü Can. Ry. Cas. 181, 10 Man. L.R. 343.
(Relied on in Carr v. Can. Northern Ry. Co., 17 Man. L.R. 181.)

Rio Ill's of PI. ACER MIXERS DEPOSIT OF WASTE—COMPENSATION.

The defendants claimed the right to construct their railway under tin 
authority of certain orders in council having obtained the approval of the 
Board and Minister of the Interior of a route map referred to in subs. 1 of 
s. 1*22 of the Railway Act, 11103, hut not that referred to in subs, ô of > 
122:—Held (I), before the defendants could expropriate land without the 
consent of the owners they must comply with the provisions of the Act 
(2) Placer miners are owners within the meaning of the Act, and entitled 
to compensation. (3| A placer mine is an open mine within s. 132 of the 
Act. (4) The plaint ill's were entitled to an injunction restraining the tie 
fendants from constructing their works and injuriously affecting the work 
ing of the plaintiffs’ placer mining claims held hy them under licenses issued 
under the placer mining regulations, ss. 132. 133. [Vale Hotel Co. v. Van 
couver, Victoria & Eastern Ry.. etc., Co., 3 Can. Ry. Cas. 108. followed. |

Day v. Klondike Mines Ry. Co., 0 Can. Ry. Cas. 203, 2 W.L.K. 205.
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TbIAL I.1XK—ARBITRATION— DaMAGKS RFHI'I.TIXG FROM KXF.RCISK OF ST AT 
l TORY POWF.RH.

If damages are occasioned to a landowner by the exercise of the powers 
conferred on a railway company by the Railway Act and there is no negli­
gence in the mode of exercising such powers, the person injuriously alTected 
is limited to the provisions of the Act for compensation. [C.1M!. to. v 
Roy, 111HI2I A.C. 220, and Bennett v. (i.T.lt. Vo. (1001 i. 2 O.L.It. 42.'».| But 
if there is negligence in such exercise of statutory powers, or if damages are 
unnecessarily iullieted. then an action will lie and the complainant is not 
limited to the remedy given by the arbitration clauses of the Act. The 
plaint ill" s claim was for damages for cutting down trees in his grove 
through which the defendants were making a survey for a trial line for a 
proposed branch of their railway, hut the possibility of running the trial 
line through the grove, without cutting down the trees hy making a roc 
angular detour around it was not raised at the trial and the trial .lodge did 
not pass upon it : Held, that the plaint ill', who had been nonsuited at the 
trial, was entitled to a new trial to determine whether the line could not 
have been run in the manner suggested.

Barrett v. Van. I’ae. By. Co., ti Van. By. Vas. 3'iil, Id Man. L.lt. .W.h
[ See note below.J

Dam auks for fitting ihiwn trf.f.s Tri ai, i ink—Arbitration.
At the new trial ordered in the foregoing case. Id Man. I..B. f»4d, d Van. 

Bv. Vas. .‘bid, the County Court .lodge again nonsuited the plaint ill" who 
appealed to the Court of Appeal : Held. that, the evidence shewed that it 
was unnecessary to cut down the trees for the purpose of running the tv 
qui red trial line and that the plaint ill" was entitled to recover in the action, 
and that judgment should he entered for him for $200.00 damages and 
costs of both trials ami both appeals.

Barrett v. Van. I’ae. By. Vo.. 0 Van. By. Vas. .104, Id Man. L.B. ,m8.

Trkspasr Taking pokmfksiox of strip not of stati tory width.
A railway company cannot, in an action for a trespass in laying side­

tracks oil the plaint ill's land, justify on the ground that its predecessor in 
title, without right, took a strip of land twelve feet wide from that owned 
hy the plaint ill*, for part of is right-of-way. which was not, at such place, of 
the width allowed by statute, and that therefore it became entitled to claim 
tin* full ninety nine feet allowed by statute for a right-of-way. which would 
include the land on which the sidetracks were laid, since the Court cannot 
presume that the company, hy taking possession of the twelve-foot strip, 
also took possession of the entire ninety nine feet which it was entitled to 
expropriate for a right-of-way.

Va it v. Van I’ae. By. Vo. (N.B.i. 14 Van. By. l as. 40, ô D.L.B. 208.

Kxpkopiiiation pi nding tbfkpans action.
Where, pending an action against a railway company for trespass, the 

company takes expropriation proceedings in respect of the land in question, 
judgment may he given for the plaintilT for such damages as he lias sus­
tained apart from the compensation which lie would be entitled to claim in 
the arbitration to be held in respect of the expropriation of the land.

Como v. Van. Northern Alberta. By. Vo. and Van. Northern By. Vo., 1.» 
Can. By. Vas. 4(1. V D.L.B. (18.1.

Sai.k to company by rkgistfrfd owxf.ii -Right of prior pi roiasi u vx
DF.R AGRFF.MKNT FOR HALF.—CAVF.AT.

The plnintitr having purchased the land under an agreement for sale, and
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having fi11•« 1 a caveat to protect his interest in swell land, has a right of 
tion against a railway company that enters upon his land for the plirpo. 
of making their railway ami permanently occupy ing the same, until it ha- 
paid a sum mutually agreed upon or paid into Court what it think* lit 1 . 
oiler as a fair compensation.

Ilolmcstcd v. Can. Northern Ry. Co. and Amiable, 111 Can. Ry. Cas. I112 ; 
Sask. L.R. 200, 20 D.L.ÏI. 577.

I N.IVXCTION—'I'ltKSI-ASS—STATUTORY RIGHT TO IN) I.KGAI.I.Y.

Damages are not assessable in a trespass action where the defemlam» 
lune by statute a right to do legally (on complying with certain prereqm 
sitesi the very tiling which constitutes the trespass. The proper course i 
by injunction restraining the defendants from continuing the trespass un­
less they acquire title and proceed to have the compensation or damages 
determined under the provisions of the Railway Act, within a reasonable 
lime. | llolmested v. Can. Northern lly. Co.. 20 D.L.R. 577. varied. | 

llolmested v. Can. Northern Ry. Co.. Ill Can. Ry. Cas. 105, 22 D.L.R.

I. Conveyances.
Titi.i: to i.a.xii—Tkxaxt for i.ii k—Coxvkyaxcf. to railway comi-axy 

Ry C.S.C. e. Oil, s. 11 ( Railway Act), all corporations and persons 
whatever, tenants in tail or for life, grèves de substitution, guardians, 
«■le., not only for and on behalf of themselves, their heirs ami successor». Ian 
also for and on behalf of those whom they represent . . . seized, pn»
sessed of or interested in any lands, may contract for. sell and convey unto 
the company (railway company i all or any part thereof : and any 
eontract. etc., so made shall lie valid and effectual in law :—Held, affirm 
ing the decision of the Court of Appeal, that a tenant for life i« an 
thorized by this Act to convey to a railway company in fee, but the com­
pany must pay the remainderman or into Court the proportion of tin 
purchase money representing the remainderman's interest.

Midland Ry. Co. v. Young. 22 Can. S.C.R. 1110.
[Followed in Forties v. (Irimaby Public, School Hoard, 0 D.L.R. 

approved in He Toronto Belt Line Hy. Co., 20 O.R. 413.]

AgRKKM KXT TO VVttVHAKK LAND—TaKIXG IHISSIlSSlOX — 1.ANHOW\ Fit's CI M 
KIIY—ARHITRATION.

In carrying out the agreement provided for in 03 Viet. c. 77 (Dm. 
an Act respecting the Town of Meadford. the town agreed with the plaintiff 
for the purchase of and possession by the railway company of the portion 
of the plaintiffs land required by the company, but without fixing tin 
price. The company, pursuant to s. 131 of the Railway Act. isss. 
posited a plan, profile and book of reference of tbc land required in ih«‘ 
county registry office, which was approved by the Railway Committee, 
•diewing the plaintiffs lands entered upon it. and completed the work. 
The purchase money not having liecn agreed upon, or paid, plaintiff 
brought an action against the town and the railway company for damages 
to the land, and for interference with his business, whereupon the town 
paid into Court $375.50, ami set up, by way of defence, that plaintiff's 
remedy was by arbitration under tbe Municipal Act:—Held, that tin1 
defendants, the town, were not liable, and the plaintiff's remedy again-t 
the railway company was by arbitration proceedings under the Railway 
Act, and not by action, and that the money in Court, should be paid out 
to him without prejudice to hi» right to proceed further against the com­
pany. | Judgment of Faleonhridge. C.J.. varied.1 

Todd v. Meaford, 3 Can. Ry. Cas. 375, U D.L.R. 469.
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OWNFB OF LAND—TRVSTFK AS “OWNFR" — \oTICB.

A Imre trustee of land is not "'the owner of 1 lie In ml or tin* person em­
powered to convey the land, or interested in the land sought to la* taken,"' 
within the meaning of s. 71 of the Railway Net. limit: and notice under 
that section must lie served upon all the ccstuis «pie trust.

lie dames tiny Rv. Co. and Worrell et al., ô Can. liv. Cas. 21. I» tl.W.U. 
473.

Infant rfmaixdfrmf\—Tf.xaxt for i iff Ordfr m iiioui/ino comfy-

Where a widow was entitled to a life estate in certain lands and her in­
fant children to the remainder in fee. ami she had made an agreement 
with a railway company to »ell them such part of the lands a» they re­
quired for their right-of-way, at a reasonable price, approved hy the of­
ficial guardian on liehalf of the infants, an order was made hy a Judge 
under s. 1S4 of the Rail wax Act. 1900. giving her power to sell the lands 
and the rights of the infants therein, which power, joined to her legal 
power as tenant for life, would enable her to sell and convey the fee: 
the purchase money to he paid into Court, and the company to pay the 
costs. [Re Dolsen ( 1889), 13 P.R. St, followed, the sections of R.S.C. 11MN1, 
c. 37, la-ing siihstantiallv the same as in the Act of 1888.)

Re Can. J*ac. liv. Co. and Byrne, 7 Can. By. Cas. 71, lû O.L.R. là.

COMI'KNHATION—l‘l l« II.XNF OF I AND FOR RKillT OFWAY—SaI.F I1Y IXhTITVTi: 
— liFcot’RSK OF KVII8TITVTF8.

The sale or conveyance of lands for right-of-way permitted under tIn- 
Railway Act from institutes to railway companies, is hinding upon the 
substitutes, notwithstanding violation of the rules respecting payment 
uf the consideration money, lienee, when the company has paid the ion- 
sideration money to the institute, instead of paying him the annual rent, 
thereon, the substitute has no recourse against the rail wax companx 
ether than a right to recover his share of the consideration money, as de 
trrmined at the time of the sale, lie cannot claim, at the opening of the 
-ulistitliti<m. his share of the accrued value of the land sold.

Latour v. Grand Trunk Ry. Co., 13 Can. Ry. ( as. 404. 40 Que. S.C. 514.

Vl RCIIAKE OF LAND—POSSESSION—X« F.SKITY OF BXI'ROVRIATION.

A contract to purchase is not established as against a railway com 
puny entitled to take lands hy eminent domain proceedings, hy the fact 
of the company having taken possession of same after notice from the 
owner naming his price and stating that if they took possession lie would 
construe their action as an acceptance of his terms.

Haney v. Winnipeg & Northern Ry. Co. (Man. I, 14 Can. Ry. Cas. 39. 1 
R.L.R. 3X7. 20 W.L.K. f>40.

I't RFIIASF. OF LAND—XOTICK OF ARIIITRATIOX—STATUS OF OWNER.

On an application to the Court to restrain expropriation proceedings 
taken hy a railway company on the ground that the company had agreed 
upon a price with plaintiff, the plaintiff’s status is proved prima facie by 
-hewing that lie had been served as owner with notice of arbitration pro- 
feedings by the company without his further shewing his title or interest 
in the land.

Haney v. Winnipeg & Northern Ry. Co. (Man.), 14 Can. Ry. Cas. 39, 1 
Jl.L.R. 387, 20 W.L.R. .‘>40.
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J. Location Plans; Deviation.
Description in map or plan filed.

A company built its line to the termini mentioned in tlie charter and 
then dialled to extend it les* than a mile in the same direction. Tin- tine 
limited for the completion of the road had not expired, hut the eontpant 
had terminated the representation on the board of directors which, In 
statute, was to continue during construction and had claimed and ul. 
tained front the city of K. exemption front taxation on the ground of 
completion of the road. To effect the desired extension it was sought to 
expropriate lands which were not marked or referred to on the ina|* 
or plan tiled under the statute:—Held, affirming the judgment of the 
Court lielow. that the statutory provisions that land required for a rail 
way shall lie indicated on a map or plan filed in the Department of Hail 
ways before it can lie expropriated applies as well to a deviation from tin* 
original line as to the line itself, and the company, having failed to shew 
any statutory authority therefor, could not take the said land against tin 
owner's consent :—Held, also, that the proposed extension was not a de­
viation within the meaning of the statute, 42 Viet. c. 9, s. 8, subs. Il (I).. 
Per Ritchie, C.J., Strong, Fournier and Taschereau, J.f.. that the road 
authorized was completed as shewn by the acts of the company, and upon 
such completion the eompulsor.v power to expropriate ceased. Per <• Wynne, 
•i.:—That the time limited by the charter for the completion of the road not 
having expired the company could still file a map or plan shewing the lands 
in question, and acquire the land under s. 7, subs. 19 of the Act, 42 Viet, 
c. 9. 11 O.R. 302. 382, affirmed.

Kingston & Pembroke Rv. Co. v. Murphy'. 17 Can. S.C.R. 382.
[Approved in Barbeau v. St. Catherines & Niagara Central Rv. Co.. 13 

O.R. 389; distinguished in Brooke v. Toronto Belt Line Rv. Co., 21 O.R. 
401.]

Agreement—Misdescription—Plans and books of reference.
In matters of expropriation, where the railway company has complied 

with the directions and conditions of Arts. 3163, 5164, R.8.Q. 188S. as t«i 
deposit of plans and books of reference, notice and settlement of indem­
nity with the owners, or with at least one-third of the owners par indivis, 
of lands taken for railway purposes, the title to the lands passes forth 
with to the company for the whole of the property by mere operation of the 
statute, even without the consent of the other owners par indivis, and 
without the necessity of formal conveyance by deed or compliance with the 
formalties prescribed by the Civil Code us to the registration of real 
rights. The provisions of the Civil Code respecting the registration of real 
rights have no application to proceedings in matters of expropriation of 
lands for railway purposes under the provisions of R.R.Q. Pending expro­
priation proceedings begun against lands held in common (par indivis, 
for the purposes of appellant*’ railway, tin* following instrument un­
signed and delivered, in 1886, to the company bv six. out of nine, of tin- 
owners par indivis, viz.: "We. the legatees Patterson of the Parish of 
Beauport, County of Quebec,,do promise and agree that as soon as the 
Q.M. & C. Ry. is located through our land in Parishes of Notre-Dame des 
Anges, Beauport and L’Ange-flardien. and in consideration of its being so 
located, we will sell, bargain and transfer to the Q.M. & C. Ry. Co., for the 
sum of one dollar, such part of our said land as may he required for the 
construction and maintenance of the said railway, and exempt the said 
company from all damages to the rest of the said property, and that, 
pending the execution of the deeds, we will permit the construction of said
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railway to Ik* proceeded with over our said land, without hindrance of 
any kind, provided that the said railway is located to our satisfaction.” 
Afterwards, the line of the railway was altered and more than one year 
elapsed without the deposit of an amended plan and liook of reference to 
shew the deviation from the line as originally located. The company, 
however, took possession of the land and constructed the railway across it 
and, in August, 1889, the same persons who had signed the nUive instru­
ment granted an absolute deed of the lands to the company for a considera­
tion of five dollars, acknowledged to have been paid, reciting therein that 
the said lands had ‘'been selected and set apart by the said railway com­
pany for the ends and purposes of its railway, ami lieing already in the 
possession of the said railway company since dune 11th ISSU, in virtue of 
a certain promise of sale sous seing privé by the said vendor in favour 
of the said company.” Neither of the instruments were registered. (2. 
purchased the New Waterford Cove property in 188V and, after registering 
his deed, executed by all the owners par indivis, brought a petitory action 
to recover that part of the property taken by the railway company, alleging 
that the instruments mentioned constituted a donation of the lands and 
did not come within the operation of Arts, .11(13 ami .11(14: Held, that 
the terms of subs. 10 of Art. .11(14, were sufliciently wide to include ami 
apply to donations: that the instrument in question was not properly a 
donation, hut a valid agreement or accord within the provision of said 
tenth subs, under onerous conditions of indemnity which appeared to have 
been satisfied by the company; that, as the agreement stipulated no time 
within which the new plan should he tiled and the location appeared to 
have Ihvh made to the satisfaction of the required proportion of the own­
ers. it was sufficient for the company to file the amended plan and book 
of reference at any time thereafter ami that, as the indemnity agreed 
upon hv six out of nine of the owners par individis had been satisfied by 
changing the location of the railway line as desired, the requirements of 
Art. f>l(14 had lieen fully complied with and the plaintiff's action could not, 
under the circumstances, lie maintained.

Quebec, Montmorency & Charlevoix fly. Co. v. (iibsone, 29 Can. S.C.R. 
340.

Powers of expropriation—Pi.anh ami mm ation.
Iii their private Act, (11 Viet. c. (IS (0.), the defendants incorporated 

s*i. 13 to 20 of the Railway Act of Ontario, R.S.O. 1897, c. 207, relating 
to the expropriation of land, but omitted to incorporate s. 9 of the last- 
mentioned Act, by which a general power to take land is conferred, and s. 
10, by which a railway is entitled to make surveys and file a plan and book 
of reference:—Held, that ss. 19. 20 of the Railway Act of Ontario were un­
workable by defendants as the powers of compulsory alienation given by s 
20 do not arise until the map and I took of reference have been deposited 
under s. 10, but. assuming that ss. 9, 10 were incorporated, as no plan or 
Ismik of reference has lieen filed by defendants, they were without the pro­
tection afforded by the Act. 2 O.L.R. 240, affirmed.

Ilopkin v. Hamilton Klee. Light & Cataract Power Co., 4 O.L.R. 2f>8.

Commencement of expropriation—Omission to file plans—Forfeiture.
The defendant company was originally incorporated in 1K97 by an Act 

of the Legislature of Rritish Columbia, and in 1S9S, by an Act of the 
Parliament of Canada, its objects were declared to be works for the 
general advantage of Canada, and thereafter to Is- subject to the legisla­
tive authority of the Parliament of Canada and the provisions of the Rail­
way Act. except s. 89 thereof. S. 4 of the Dominion Act of 1898 required 

Can. Ry. L. Dig.—23.
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tilp railway to lx* commenced within two years. In 1001, the defendant* 
commenced expropriation proceedings in respect of the plaintitr Hotel 
Company’s lands, and by consent took possession and proee«*ded with con- 
struct ion, negotiations to determine the amount of compensation by ar­
bitration being carried on in the meantime. The defendants had pur­
chased, for its line of railway, land on either side of the plaintilf raPw.iv 
company’s right-of-way and had applied to the Bailway Committee fur 
leave to make a crossing. Un the application of plaint ill's who alleged inti r 
alia that the defendants' railway was not commenced within the two year-, 
that no mail or plan ami profile of the whole line of railway had In, 
prepared and deposited in tin* Departmei t of Ha il ways, and that the won. 
being done by the defendants was not authorized and was not being pro* 
edited in good faith by the company under its charter, hut was really i 
the benefit of the Great Northern Ky. Co., so that it might extend its rail 
way system, which lies south of the International Boundary, into Briti- 
foiimihia, injunctions were granted restraining, until the trial of t 
action, defendants from continuing in possession and proceeding with Hi. 
expropriation of the land of the plaintiff Motel Company, and also from 
taking any proceedings toward effecting the proposed crossing of t 
right-of-way of the plaintiff Railway Company. Motions to dissolve the u, 
junctions were refused. The full Court (Irving, •!., dissenting), dismissed 
an appeal on the ground that there were several points of importance 
which should Ik* decided at the trial. Per Irving and Martin, .1.1. 
(Drake. J., dissenting):—Special sittings of the Full Court may he held 

either at Victoria or Vancouver to hear appeals in actions irrespective I \ nf 
where the writs of summons were issued.

Vale Hotel Co. v. Vancouver, Victoria & Pastern Ky. Co. ; Grand Fork-, 
etc., Ky. Co. v. Vancouver, Victoria & Pastern Ky. Co., ."I Can. Ky. Ca-. 
108, 0 B.C.R. 68.

[Referred to in Fry v. Botsford, 1) B.C.R. 243.J

Deviation—Order authorizing—Application to rescind.
Certain landowners applied to rescind an order of the Board authorizing 

a deviation from the located line of the T. & X. Power Co. previouslx up 
proved by the Board:—Held, (1), that the company’s powers under its act. 
of incorporation (2 Pdw. VII. e. 107 (D)), were not exhausted by the 
construction of one line as in the case of a company authorized to huil.l 
between two termini or any specified num!>cr of lines. (2) That the case* 
relating to deviations by railway companies do not apply. (3) Without, 
considering the jurisdiction of the Board to make the orders respecting 
location plans, the applications must he refused.

Walker v. Toronto & Niagara Power Co., 5 Can. By. Cas. 190.

Liability of municipality—Filing plan—Mistake.
Under the act incorporating the I. & K. By. Co., and amending acts, it 

was provided that lands required by the company for its right-of-way, st • 
tion grounds, etc., should be vested in the company upon the tiling of a plan 
thereof, as if the same wore deeded to the company, and that the owners 
of the same should only have recourse for the lands taken agftinst the 
municipality of the county. By an Act passed in 1003, c. 07, a resolution 
of the Municipal Council, adopted for the express purpose of settling 
what land the municipality was to pay for, was confirmed. Lands of the 
plaintiff were taken for the purposes of the company, and a plan filed in­
dicating the land taken, and shewing it to 1m* land which was the subject 
of an award in plaintiff’s favour under the act :—Held, that, the land, 
being clearly marked and indicated, became the property of the company on
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the filing of the plan, and was properly « harmed up against defendant un­
der the legislation relating to the company:—Held, also, that the liability 
of the defendant would not be affected by a mistake in the resolution in re­
lation to an immaterial matter.

Melsaae \. Inverness, b Can. Ry. Can. 105, .'IS N’.S.R. 70.
| Affirmed in 57 fan. S.f.R. 75, 0 Can. Ry. Cas. 100.]

Kxct.knivk KXHioi'Ri.vriox—Dkhvriftion of i.axiik—Rkfkrf.ncf to plans.
A municipality passed a resolution by which it agreed to pay fur lands 

required for the right-of-way, station grounds, sidings and other purposes 
of a railway as shewn upon a plan tiled under the provisions of the general 
Railway Act. At the time of the resolution tlu-re were four such plans 
tiled, each shewing a portion of the land proposed to be taken for these 
purposes, and including in the aggregate, a greater area than could be ex­
propriated for right-of-way and station grounds under the provisions of the 
Acts applicable to the undertaking of the railway company. The Legisla­
ture passed an Act confirming such resolution. To an action by the owner 
of the land taken, on an award fixing the value of that in excess of what 
could be so expropriated, the corporation pleaded no liability on account o; 
such excess, and also, that there was no specific plan on file describing tin- 
land:— Meld, affirming the judgment appealed from (58 N'.S.R. 7b. b Can. 
Ry. Cas. 105), that the first defence failed lieeiiuse of the Act confirming 
the resolution, and. as to the second, that the four plans should lie read to 
"ether and considered to he the plan referred to in such resolution.

Inverness v. Melsaae, 0 Can. Ry. Cas. 100. 57 Can. S.f.R. 75.

Dkviation of link—Datk of filing nkw plan— Compensation—Road­
side LANDOWNER.

On an application by a landowner for an order rescinding an order of 
the Board allowing an electric railway company to change the location of 
its line from the centre to the west side of a public highway on the ground 
that such deviation would injuriously affect his property :—Held ( 1 i. 
refusing the application, that the Board having already sufficient, ma­
terial before it. could authorize such deviation without the filing of further 
plans and profiles. (2) That the railway in question was one "to lie oper­
ated as n street railway or tramway” within the meaning of s. 255 of 
the Railway Act. 11)01$. and that the Board must either authorize the 
placing of the- railway upon the street in accordance with the terms of the 
consent of the municipality (that it should lie on the west side of the 
highway) or refuse the authority entirely. Chief Commissioner:—The con­
struction of the railway would more than offset the damage to tin» own­
er’s land. Deputy Chief Commissioner dissenting. The question of com­
pensât ion should be decided by the ordinary Courts of justice and rests 
entirely between the immediate landowner anil the municipality. Commis­
sioner Mills, dissenting. The order should stand only on condition that 
the landowner is allowed reasonable compensation.

Rotiertson v. Chatham, Wallacehin : & Lake Erie Ry. Co., 7 Can. Ry. 
fas. 90.

Location—Registration—Plans.
Application to the Board for an order under ss. 20. 50, 158 of the Rail­

way Act. 1900. declaring the plan, profile and hook of reference affecting 
rertain lots deposited in the Registry Office by the railway company, not 
to he in accordance with the provisions of the Railway Act. The plan had 
been registered with respect to a portion of the property in question, hut 
no steps had been taken for several years to negotiate with the owners and
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lis tin* price to la* paid hx I lie railway company:—Held (11, that an onh r 
should lie made canceling the location shewn by such plan, etc., through it... 
lots in <| newt ion. (‘it That the Hoard has jurisdiction under s. ill of the 
amendment to the Railxvay Act, 7 & H Kdxv. VII. c. (12, to review, rescind, 
change, alter or vary any order made by it. (.‘It That the charter of tli 
company does not authorize it to register plans upon the lands of prrut 
person* and then take no steps to acquire title to such lands during the 11 

of the charter. (4 I If the company is willing to expropriate the land» in 
question upon the Iwsia of the present value of such lands, no order need 
issue. (5| l.vuxe to ap|H>al should lie obtained from a Judge of the Su 
preme Court as the <|tiestioii is one of jurisdiction.

McDougall and Secord v. Can. l‘ne. Ry. Co.. V Can. Ily. Cas. 2< • 1.

KkqI IRKMKMH or IM.A.XB—INJVXCTIOX.
While a substantial compliance only is needed xvith the provision* of 

s. I.'iH of the 1‘ailxvay Act xvith re*|»ect to plan*, profiles and books of ret 
erence to lie tiled prior to expropriation proceedings I icing taken, it imm 
clearly appear from the plans, profile* and luniks of reference tiled, exact I v 
xvhat |Hirtion of the land of each separate oxvner the railway company 
ns|iiires. and the mere indication ot the centre line of the proposed railway 
i* not sufficient : the laaik of reference is 3 necessary part of the filings 
to substantially comply xxitli the provisions; if the first definite inform.1 
tion of the owner as to the quantity of land to Ik* taken is obtainable only 
from the notiee served, there ha* not liven substantial compliance with tli • 
act. In the absence of evidence that the company has been oppressive nr 
high handed, an injunction xvill not lie granted to restrain the railway com­
pany from proceeding xvith the railway, even if there ha* not been suh 
stantial compliance xvith the act. provided the railway companx will 
enter into an undertaking to comply forthxvith xvith the requirements 
of the act and to facilitate the proceedings for determining the amount 
of compensation to lie paid—following I’arkdale v. W«*st. L.R. 12 App 
fas. (i02. ,'di L..I.IM . (Hi, 57 L.T. (102. and llendrie v. Toronto. Hamilton & 
Buffalo Ily. Co.. 20 ( Ml. 007. aflirmed 27 <1.11. 40. But the Court xvill re 
serve to the plaintiff the right to apply to a single Judge for an Injunction 
to prevent any unnecessary delay in proceeding to comply xvith the Act 
and pay compensation. Warrants of possession impnqierly granted to .1 

railxvay company which has not complied xxitli the provisions of flu- Art 
xvill not prevent or render invalid the registration of a plan suIhHxiding 
the lands nspiired by the railxvay company, but:—Held, that in the »!• 
sence of acceptance by the municipality of the streets, and evidence of .1 

user of the stn-et* by the public, or of evidence of the sale of lands in tin 
subdivision, the streets alicxvn on the plan do not become highway*. 
(,‘uaere. per Stuart. J.:—Whether or not the judgment of a Judge wlm i< 
persona designata is appealable in viexv of the decision in C.P.R. v. latt’s 
Seminary of Ste. Thérèse. 11» Can. S.C.R. 000, since the enactment of *. 220 
of the Railway Act. Quaere, per Stuart, J.:—Whether or not a dissatisfied 
litigant who has the right to appeal must appeal and is not a liberty to 
firing the same matter before the Court in a different way. but:—Held, 
that where the right of appeal xvas doubtful and the plaintiff has given 
notice of up|»cal. and at the same time brought an action for injunction, 
in which action the validity of the order appealed from would have to he 
inquired into, the matter xvas properly brought before the Court :—Held, 
also, that the Court xvill not In- hound by agreements of counsel in a stated
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ease as to the effect upon the right of parties to the action by dcterminu- 
tion of certain questions submitted in certain specified way*.

Marsan v. («rami Trunk Pacific Ky. Co., 9 Can. Hy. Cas. .141, 2 Alta. 
L.R. 43.

[Partly f<dlowe<l and distinguished in (1 troua rd \. tira lid Trunk Pacific 
Ky. Co., 9 Can. Ky. Cas. 3.14. 2 A.I..K. .14 : considered in Sanders v. 
Kdnionton. Dunvegan & B. C. Ky. Co., lti Can. Ky. ( as. 142.

1‘OVTK MAI*—UK'ATIoX I'l.AXS.
Application for approval of its locution. ‘‘Prince Kupert westerly, mile 

0 to mile 3.23.” The applicant proceeded to construct the roadbed but 
found that it could not obtain some .$400.000 under its contracts with the 
Government unless it was able to shew that the three and olie-quarter miles 
of railway had been constructed under the provisions of the Kailwav Act. 
1906. The applicant contended that this lieing merely the yard of the 
company, no route map or location plan was required:—Held (li, that, 
the company not having complied with the provisions of ss. 1.17. 1AH, 1.10 
of the Kailwav Act, the application must lie refused. (2) That the Board 
had no jurisdiction under 0 & 10 Kdw. VII. c. f>0, s. 2. empowering the 
board to approve of works constructed without approval la-fore December 
.list. 1000. since the roadla-d in question had been constructed subsequent to 
that date.

lie Prince Kupert Location. Grand Trunk Pacific Ky. Vo., 13 Van. Ry.

Plans—Delay in commencing proceedings.
Where the plan of the line of a proposed railway has been approved by 

the Kailwav Commissioner of Manitoba, and tiled in the land titles office 
of the district, but nothing has been done towards actually establishing the 
railway, except the obtaining of a charter which incorporated the pro­
visions of the Manitoba Kail way Act, and the payment in of a specified de­
posit in respect of such charter, the railway company should with rea­
sonable dispatch exercise its right to acquire the land through which it*, 
proposed line runs by eminent domain proceedings, and an owner through 
whose property the proposed line runs may, on the company’s default 
in proceeding within a reasonable time, apply pursuant to the provisions 
of the Manitoba Railway Act, 3 Geo. Y. (Man.), to have the plans set 
aside.

lie Winnipeg North-Eastern Ky. Co. ( Man.), 15 Can. Ky. Vas. fit), Hi 
D.L.K. 460.

|Affirmed in 11 D.L.R. 147.]

Plans and profile—Vacating for delay.
Where the plan of the line of a proposed railway has been approved 

hy the Railway Commission of Manitoba, and filed in the land titles office 
of the district, hut nothing has been done towards actually establishing the 
railway, except the obtaining of a charter which incorporated the pro­
visions of the Manitoba Railway Act. and tin- payment in of a specified de­
posit in respect of such charter, the Public Utilities Commission of Mani­
toba has jurisdiction, upon the application of an owner through whose 
property the proposed line runs, to set aside the plans on the company's 
default in proceeding within a reasonable time, file Winnipeg North- 
Kastern Ky. Co., 10 D.L.11.409, affirmed as to tion.]

lie Winnipeg North-Eastern Ky. Co. (No. 2), 11 D.L.lt. 147.34
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SkNIOH ANI> JUNIOR RILE I AH'ATIOX VI AX—DEPOSIT—PRIORITY.
The provisions of the Railway Act, 1606, as to deposit of location plan-, 

in the appropriate Registry Olliees, and notice of such dejHisit oxerr’nir 
the provisions of provincial Registry Acts, giving priority to plans 1.. 
nially registered in accordance with their rei|iiireineiits; and. therefore, 
highway laid out on a plan duly registered under a provincial RegLin 
Act is junior to a railway built in accordance with approved localim 
plan, previously deposited in accordance with the Railway Act, hut m>i 
registered. Re (Irand Trunk I’neilic Hraneli Lines, 22 NY.L.IS. ôIhi 
tan. Ry. Vas. 24.1. distinguished; Tennant x. I'uion Rank. | 1804 | A.t . t.i. 
followed ; Edmonton v. Kdmoiitoii, Yukon & I'acilic Ry. t'o., 1.1 Van. I.'\ 
Vas. 128, referred to. |

Regina v. Van. Rate. Ry. t o.. Id Van. Ry. Vas. 2.‘I8.

Location plan—ScnsKtp k.xt registered pi.ax—Priority.
A location plan having been deposited, under the provisions of the Rail­

way Act, the right of the landowner to lay out streets thereafter is suh 
jeet to the railway company's right to proceed with its undertaking; ami 
subsequent registration of a plan opening highways is ineffective a- 
against the company.

Kdinonton v. Calgary & Edmonton Ry. Co., 16 Van. Ry. Vas. 420. 
[Affirmed in 22 Van. Ry. Van. 182, .'10 D.L.R. 222; followed in Midland 

Ry. Co. v. Grand Trunk Vaeitie Ry. Co., 23 Can. Ry. Cas. 80.

IJK'ATION PLAN—RK!!! STB AT IO X —SE XI OK 1TY.
The proper registration of the location plan of a railway approved liv 

the Hoard sufficiently establishes the railway company's seniority over a 
municipality, at points of highways not previously dedicated by the filing 
of plans or used, constructed or accepted by the corporation. [ Edmonton 
v. Calgary & Kdinonton Ry. Co.. 16 Can. Ry. Vas. 420, affirmed.J

Edmonton v. Valgary & Kdinonton Ry. Co., 22 Van. Ry. Vas. 182. 5.1 
i'an. S.V.R. 406, .10 D.L.R. 222.

[Followed in Midland Ry. Vo. v. Grand Trunk Vacille Ry. Co., 2.1 Can. 
Ry. Vas. 80.]

Location plans—Registration Effect.
The date of the registration of the railway's location plan under the 

Railway Act governs as to the compensation to lie paid on expropriation, 
and any change either in title or in improvement to the land to lie expro­
priated is subject to the notice resulting from such registration.

Re Edmonton and Valgary & Edmonton Ry. Co., 15 D.L.R. 417.

Plans—Modification.
An order of the Board authorizing an expropriation, and the plans and 

specifications approved by it. for this purpose, can only be changed or 
modilhal by another order of the Board.

Baril v. Grand Trunk Ry. Co., 46 Que. S.C. 205.

Street extension—Relocation of railway line—Reconstruction of
IIKItMiK.

A portion of a railway line being relocated under an order of the Board 
in order to provide for a street extension, another and junior railway com 
puny whose overhead structure on the first or senior railway company’s 
land required reconstruction to permit the extension of the street must do 
the necessary work at its own expense where there is no provision for such 
work being done at the city's expense in the former order of the Buufd.
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Hamilton v. Hamilton Electric ami Toronto, Hamilton & Buffalo 1*y. Cos.
(Birch Avenue Extension Case), 10 Can. Ry. Cas. 200.

K. Possession ; Abandonment ; Notice.
Possession before payment m compensation.

An order of tin- Hoard giving leave to a railway company to construct 
an extension of a spur track and authorizing the expropriation of Un­
necessary land is conclusive, unless reversed on appeal to the Supreme 
Court, as to the right of the company to expropriate the land and con­
struct the extension, and the fact that tin- owner of the land is lama title 
proceeding to appeal to the Supreme Court from such order would not 
justify a delay in granting a warrant, under a. 217 of the Railway Act, 
PHlti, to put the company in possession of the required land before pay­
ment of the compensation, as that section makes it the duty of the Judge 
to grant the warrant on affidavit to his satisfaction that immediate posses 
siou is necessary. Such a warrant should, however, not lie granted un leas 
there is some urgent and substantial need for immediate action in the in­
terest of the railway itself or of the public, and it is not siillieient to shew 
that the interests of an individual, whose property would he reached by 
the spur line when built, urgently call for such construction in order that 
he may profitably carry on his business on such property. [Kingston & 
Pembroke Ry. Co. and Murphy ( ISSU i, 11 1\R. 304, and C.P.R. v. Stu. 
Thérèse, lti Can. 8.C.R. at p. <117, followed.]

Re Can. Northern Ry. Co. and Blackwood, 20 Man. L.R. 113, 15 YY.L.R. 
454.

Warrant of possession—Mandatory provisions.
The effect of the change of the word “may” in a. 217 of tin- Railway 

Act, R.8.C. 100(1, c. 37, to “shall” is that, once it is established to the 
satisfaction of the Judge that immediate possession of the land by the 
company is necessary, the Judge has no alternative but to grant the war­
rant. He must exercise his discretion, however, as to whether necessity is 
established. And here there was no suggestion of the necessity of imme­
diate provision of facilities for the public; the possession was not neces­
sary for any urgent purpose of tin- company ; the basis of the application 
was the necessity of N.: and B.’s property rights were as much entitled to 
consideration as the necessities of S.

Re Can. Northern Ry. Co. and Blackwood, 15 W.L.R. 454.

Warrant of possession—Jurisdiction ok .Dixie as persona df.skinata 
—Conditions precedent—Deposit of plan.

Re (Band Trunk Pacific Ry. Co. and Marsan, tt W.L.R. 211 (Alta.).

Warrants for possession—Sums to he paid into Court.
Re Camphellford, Lake Ontario & Western Ry. Co., 3 D.L.R. 88!», 3 

UAY.N. 1513.

Notice—Extent of rioht—Easement—“Lands”—Amendment of notice.
A notice of expropriation containing a clause: “Reserving to the said" 

(landowners) “the right or privilege by way of easement upon the lands 
expropriated of maintaining, repairing and using the dams, sluice gates, 
and head race at present constructed and existing upon the said lands, 
and of maintaining and using in their present condition and capacity the 
hydraulic rights and privileges thereby controlled or enjoyed.” By the 
interpretation clause- of the Railway Act, 1003, s. 2 (m.), “The expression 
'lands' means lands the acquiring, taking or using of which is incident
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to tin* exercise of tin* |lowers given l»v this Act or the speeiiil Act. and n 
eludes real property, messuages, tenements, and hereditaments of any tin 
lire. . . —Held, hy the reservation contained in the notice, if elle, i
were given thereto, the railway eompany would acquire an easement mn 
at least a portion of the lands of the owners, and as. under the a !.. .\. 
clause of our Railway Act. the company have no right to acquire an ease­
ment, the order for immediate possession must lie refused, unless the own 
ers permit an amendment in the notice hy striking out the objectionalih 
clause. | Reference to s. S.'i of the Kuglish Land Clauses Consolidât imi 
Act ; Hill v. Midland Ry. Co., 21 Ch. I). 143 ; Ayr llarhoiir Trustees \ 
Oswald. S App. Cas. 023: Ontario & (Juel»cc Ry. Co. v. I’hilhrick, 12 < an 
H.C.R. 288.]

Re .lames Hay Ry. Co. and Worrell, 5 Can. Ry. Cas. 211, 0 OAY.R. 012.

SUFFICIENCY OF NOTICE—I MMF.IUATK POSSESSION.
The defendants had, under their special Act, power, to acquire "any 

privilege or easement required hy the company . . . over and along
any land, without the necessity of acquiring a title in fee simple thereto. ’ 
and the act defined “land” as including any such privilege or easement, 
etc. In giving notice of expropriation the defendants did not state wheth­
er it was the fee simple, or merely some easement or privilege over the 
land which they sought to acquire, hut only that they proposal to acquire 
the land “to the extent required for the corporate purposes of the com­
pany —Held, that such notice was too uncertain a foundation for expro­
priation proceedings, and the defendants were not entitled to a warrant 
for immediate possession under 8. 170 of the Railway Act, 10011.

Lees v. Toronto & Niagara Power Co., 0 Can. Ry. Cas. 128, 12 O.L.R.
805.
Immediate possession—Station site—Plans not prkparf.d.

A railway company having obtained an order from the Hoard authoriz­
ing it to take the lands of the owner for the purposes of a station the com 
pany made a motion under s. 170 of the Railway Act, 1003, for an order 
for immediate possession of the said lands:—Held, that as the affidavit* 
failed to show that the railway company was ready forthwith to proceed 
with the erection of the station, the motion must be dismissed hut with­
out prejudice to tin* right of the railway eompany to renew the motion 
when the conditions have changed.

Re Williams and flrand Trunk Ry. Co., (i Can. Ry. Cas. 200, 8 OAY.R. 
277.

Warrant of possession—Practice.
Where a railway company under its powers to expropriate land obtained 

a warrant for possession and the amount awarded the owner in > 
arbitration proceedings is less than the amount at first offered by the com­
pany, the costs of obtaining the warrant for possession shall he borne h\ 
the owner.

Re Vancouver, Victoria & Eastern Ry., etc., Co., and Mlisted, 7 Can. 
Ry. Cas. 257, 13 H.C.R. 187.

Warrant of possession—Appeal from—Res judicata.
The defendant applied for warrant of possession under the Railway Act 

regarding expropriation of lands, and the .fudge, sitting in Court, granted 
the warrant of possession on facts which the Court en bane, in Marsan '. 
Grand Trunk Pacific, 0 Can. Ry. Cas. .341. 2 Alta. L.R. 43, held were not 
sufficient to give the Judge jurisdiction, and the order was therefore haul-

4544
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id. The plaintiff, instead of taking an appeal from the order, brought an 
aetion against the railway company, elaiming injuiivtion and damages: — 
Held, that the plaintiff could maintain the action, for the reason that, 
even if an appeal would lie from the order, the plaintiff was entitled to 
additional relief by way of an injunction and damages which could not lie 
given on appeal : - - Held, also, the principle of res judicata would not ap­
ply, as the order granting the warrant of possession was made without 
jurisdiction. | Attorney •(«encrai for Trinidad v. Knriehe, »i."t I..J.P.C. 0. 
I,.K. (IM»:») A.C. 518, i II. 440. 00 L.T. 505. referred to]—Held, also, that 
the railway company having acted under the invalid warrant of possession 
had committed a technical trespass and was liable for nominal damage*, 
which carried costs. |Marsan v. <trend Trunk Pacific Ry. Co., 0 Can. Ry. 
Cas. 541, distinguished.]

(iirounrd v. (traud Trunk Pacific Rv. Co., 0 Can. Rv. Cas. 554, 2 Alta. 
L.K. 54.
WARRANT FOB IMMEDIATE IflSHKHHlOX—Jl DMÏA1. DISCRETION.

Where a railway company moved, under s. 217 of the Railway Act, loot!, 
for a warrant for immediate possession, it was held, that although it was 
a ease of hardship on the landowner there was no discretion left to the 
■fudge under the statute.

McCarthy v. Tillsonburg, Lake. Erie & Pacific ltv. Co., 12 Can. Itv. Cas. 
272. 2 O.W’.X. 54.

Abaxih».ment of notice—Enforui.no award—Possession.
An abandonment of a notice to take lands for railway purposes, under 

the Railway Act, 188(1, c. 109, s. 8, subs. 20, must take place while Hut 
notice is still a notice and before the intention has been exercised by tak­
ing the lands. The proper mode of enforcing an award of compensai ion, 
made under the Railway Act. is by an order from the Judge. (Juaere. 
whether subs. 51 of s. 8, permits possession to he given Indore the price is 
fixed and paid of any land, except land on which some work of construc­
tion is to be at once proceeded with.

Can Pac. Ry. Co. v. Ste. Thérèse. 10 Can. S.C.R. 000.

Abandonment—Service of new notice.
Defendant company proposing to expropriate certain lands of plaintiff, 

served notice to treat pursuant to s. 195 of the Railway Act, 1900. but 
upon disagreement as to price applnxl to a Judge for the appointment of 
an arbitrator, under s. 190, and also for a warrant of possession under ss. 

217, 218. This aplication was refused because the notice to treat was not 
accompanied by the certificate of a disinterested surveyor under s. 194. 
Thereupon the company served a new notice, accompanied by a proper cer­
tificate. and at the same time served a notice abandoning and desisting 
from the first notice and all proceedings had thereon. Plaintiff treated 
this latter notice as given under s. 207 and proceeded to tax costs as of 
an abandonment under ss. 199, 297. The costs were submitted to Clement. 
J., the Judge applied to. who directed that they he taxed by the registrar, 
and Clement, J. adopted the taxation. At the trial, Irving, J., came to 
the conclusion that the confirmation by the Judge after preliminary tax­
ation by his clerk, amounted to a taxation in fact by him. and on the 
merits was of opinion that there was no abandonment, and dismissed the 
plaintiff's action:—Held, on appeal, that the new notice to treat being 
served at the same time as the abandonment of the first notice, was man­
ifestly a continuation of the original proceedings, and did not come within 
s. 207, an abandonment under which is one with the intention of whollv
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discontinuing and taking no further action, livid, further, that the sub 
jvvt was not res judicata hy reason of the taxation hy.tlic Judge or hy tin 
taxing olliver on the Judge's direction. Semble, per (îalliher, «I.A.:—That 
it wan competent for the Judge to direct the taxation as he did and then 
adopt, it as his own act, it not living the intention of the statute that the 
Judge should perform the actual clerical work of taxation.

Atwood v. Kettle River Valley Ry. Co., lô R.t'.R. 330.

I sufbvct—Abandonmknt.
The ahandoiiment of the usufruct from land need not he made in any 

particular form. It may result from circumstances such as the conduct 
of the usufructuary, his failure to exercise his rights, etc., from which the 
Court may determine it. Kxpropriation for the purposes of an electric 
railway ( Art. ftltl4 et set|. R.N.Q.) does not affect the right of the owner 
expropriated to damages for injury to tin* land which is left hy the sub­
stitution of a steam for an electric railway. Therefore, this right i- 
independent of the enhanced value, if any, that is given to the land hy the 
railway ami the arbitrators* award fixing the indemnity, is not a liar t-> 
recovery of a claim, resulting from the expropriation. Such claim, more 
over, is in no way based on the special provisions above referred to. but 
is founded on the common-law liability stated in Art. lOfi.'l (Que.i
Therefore it only applies to the damages actually suffered, to lie revived 
in case of fresh damage afterwards ami cannot lie detenu -d by a gros* 
amount covering past and future damages.

Lapointe v. Chateauguay & Nor. Ry. Co., 38 Que. N.C. 1311 (Sup. Ct.).

1»Kill I* ACqt’IKED BY KAII.WAY COMPANY—ABANDONMENT BY RAILWAY—l'*ANK- 
MENT.

The title to land expropriated for a right-of-way by a railway company 
that received a subsidy under -7 Viet. (N.ll.l, e. 3. 18ti4, ami 28 Viet. 
(X.B.), c. 12, 18(15, is, by the provisions of such acts, limited to an case­
ment merely, and upon abandonment thereof for railway purposes tlie 
title reverts to the original owner.

Carr v. Can. Vac. Ry. Co. (N.ll.l, 14 Can. Ry. Cas. 40, ft D.L.R. 208

Vkoceiivre—Warrant ok possession—Noncomplianck with statutory 
Rei#i ikementn.

A warrant of possession, issued under s. 217 of the Railway Act. lOtlti, 
will lie valid until set aside, ulthougli all of the statutory requirements 
were not strictly complied with, as s. 220 of the Act provides that the 
proceedings arc to be continued in the Court which issued the warrant 
j Marsan v. (Iraml Trunk Vacilie Ry. Co., 2 Alta. L.R. 43. 0 Can. Ry. Ca- 
341. and Can. Vac. Ry. Co. v. Ste. Thérèse. Hi Can. S.C.R. (100, considered.]

Sunders v. Kdmonton, Dunvcgan & British Columbia Ry. Co., Hi tan. 
l!y. Cas. 142. 14 D.L.R. 88.

| Referml to in 18 Can. Ry. Cas. 71-1

Trespass—Defences—Warrant of possession Service of, on hems

TKRKD OWNER AFTER HAI.E.
In an action against a railway company for a trespass, a warrant of 

possession for the locus in quo, issued under s. 217 of the Railway Act, 
1000, will he a good defence, although some of the statutory requirements 
pertaining to the issue of the warrant were not complied with, as the reg 
ularity of the warrant can lie inquired into only in the proceeding in 
which it was issued. The service on the registered owner of land of notice 
of an application, under s. 217 of the Railway Act, 1000, for the issuance 
of a warrant of possession, is a sufficient compliance with s. 220. requir­
ing that such notice shall be served on “the owner • • . or the persons
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empowered to convoy tin* lands, or interested" therein, notwithstanding 
that Ik*fore the warrant was granted, the registered owner sold the land 
to and it was then in the possession of a third person, whose transfer had 
not been registered, and whose interest was not disclosed hy caveat or 
otherwise. ( IVr Harvey, and Scott, .1., allinning the decision np
pealed front on an vtpial division of the Court.)

Sanders v. Kdnionton, Dun vegan & Hritish Colunihia Ky. I'o., It» Can. 
lly. Cas. 142, 14 D.L.Il. SS.

IReferred to in IS Can. lly. Cas. 71.]

SKRVICK OF XOTIt'F—OWN Fit AT TIMF OF IlF.IUNlT OF ft AN—SrtlHKljVKXr 
IN m II XSI u—UltllFIt ItKSTItAIMNti AltlllTKATOMS lilt.Ills OF oWNF.lt.

A railway eonipany taking expropriation proceedings for its right of wax 
under the Kail way Act, lilt Ml, is not entitled to proceed spoil a notice to 
treat served upon a person who was the owner at the time of the deposit of 
its plan, profile ami hook of reference, to the exclusion of a purchaser whose 
title was already registered at the time the notice to treat was served on 
his vendor; the purchaser is entitled to have an offer made to him which 
he can either accept or refuse and it is not sufficient that the purchaser 
was offered the opportunity of taking the vendor’s place in the arbitration 
proceedings. Prohibition lies at the instance of the purchaser to restrain 
arbitrators in expropriation proceedings under the Railway Act, from pro­
ceeding upon a notice to treat served upon his vendor who has ceased to 
have any title to the land in dispute upon the registration of the pur 
chaser's deed prior to such notice to treat.

I.achine, Jim pies Cartier & Maissoneuve lly. Co. v. Reid. 20 D.L.R. Sid.

L. Costs.

Si-e also 11. on p. 205.

KXI'KOI'RI ation costs.

(It The costs of an owner who succeeds in an arbitration under the 
Railway Act shall he taxed as lie tween solicitor and client. (2 ) The 
tariff of costs preserilied for ordinary litigation may Ik* accepted as a 
general guide for taxing the costs of such an arbitration.

Can. Northern (Quebec lly. Co. v. Paiptin, 11 Que. 1\R. 257.

Cot N SKI. FF.KS.

The costs of a successful attorney in a railway expropriation over $10.• 
000 include the sum of $25 for the first sitting at empiète, instead of $10; 
*70 as attorney’s fee, $15 hearing fee. $20 for tiling fact unis and an addi­
tional fee of $50. the amount of the ease lieing over $10,000; but the sum 
of $25 for tile special empiète fee will not he allowed.

Can. Vac. lly. Co. v. Oligny, 12 Que. P.U, 1L

I'FFS of AKIIlTKATOIt WHO HKS1C1XKD VKXIUXG THF AKRITItA IIOX.

Application hy the railway company under s. 100 of the Railway Aet, 
1000, to have its costs of an arbitration to determine the amount of com­
pensation to be paid for land taken taxed by the Judge, the hoard of ar-
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hitrators lmving awarded only the sum previously offered by the com 
puny, .1. one of the arbitrator* first appointed, resigned before the award 
was made and a new arbitrator was appointed in bis stead. The owner 
took up the award, paying the fees of all the arbitrators hut •!. who < amr 
in on this application and asked that his fees he paid:—Held, t liai he 
could have no relief on this application, but must In- left to his remedy, 
if any. against the owner by action. In taxing the costs of the arbitration 
under the statute, the Judge nets ministerially and cannot decide anything 
as to the right to costs. [Ontario & Quebec IK. Co. v. I’hilhrick (1888i, 
1- Can. N.C.R. 288, followed.]

Rlachwood v. Can. Northern Ry. Co., 20 Man. L.R. 101. 1.» W.L.R. lit).

N'OTIVE OF ABANDONMENT.

The word “desist” in C.S.C. e. 80, s. 11, subs. 0. has the same meaning 
as “abandon” in the Railway Act. 1888, i. e., to leave oil' or discontinue. 
W hether voluntarily or compulsorily makes no dilferencc; if the railway 
company cease operations to expropriate land and give notice as to other 
operations, that is desist ment or abandonment, and the company must pay 
the costs to the landowner. | W older v. Hu Halo & Lake Huron Ry. Co. 
(1805), 24 r.C.R. 222. 234, applied and followed.]

Re Oliver & Hay of Quinte Ry. Co., 3 Can. Ry. Cas. 384, U O.L.R. 543.

Proper provedvrk—Wiiat shoved iie allowed.
The usual and convenient course in regard to costs of proceedings under 

the Railway Act, 1888, provided for by ss. 154, 158, is not for the Judge 
to tax in the first instance, but to relegate the bill of costs to an ollieer 
conversant with the practice of taxation to ascertain what has been prop­
erly incurred ; and his conclusions may Ik* adopted or varied by the Judge. 
Jf lands are taken compulsorily, the costs should be allowed in larger 
measure than in ordinary litigation, but in the case of mere désistaient, 
it is enough if the bill is fairly taxed :—Held, with regard to items in 
dispute upon taxation:—( 1 ) That a consent to take possession was not 
part of desistment proceedings, and the costs of it were properly disal­
lowed. (2) That costs of steps taken to appoint a third arbitrator were 
not costs of the landowner; the appointment was a matter to lie arranged 
by the two arbitrators already named. (3) That ‘‘instructions for brief” 
upon arbitration should lie allowed. (4) That what was actually dis­
bursed in witness fees to a necessary and material witness as to value 
should be allowed. (5) That the <|iiantiiin of the counsel fee upon the 
arbitration was in the discretion of the taxing officer, and should not he 
interfered with. (0) That “instructions to move for costs of arbitration” 
was properly disallowed by the taxing officer, in the discretion given hv 
item 38 of the tariff of the Supreme Court of Judicature. (7 I That the 
costs of a formal order for taxation and its incidents, and not a mere liât 
or direction to tax. should be allowed, the liability for costs having lieen 
disputed. See li O.L.R. 543, 3 Van. Ry. Vas. 384.

Re Oliver and Hay of Quinte Ry. Co., 3 Van. Ry. Vas. 388. 7 O.L.R. 587.
[Adopted in Re Van. Nor. Ry. Co. and Robinson, 17 Man. L.R. 580.]

Arbitrator’s fees—Voi xsei. fees—Fees of expert witnesses.
(1) Vnder suits. (5) of s. 2 of the Railway Act. 1008, interpreting the 

word “costs” used in s. 100 of the Act, as including fees, counsel fees and 
expenses, the costs of an owner who succeeds in an arbitration under the 
Railway Act should be taxed as bet ween solicitor and client. [Malvern
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Urban District v. Malvern (11)00), 85 L.T. .'120, followed.] (2) The tariff 
of costs prescrilied for ordinary litigation may lie accepted as a general 
guide for taxing the costs of such an arbitration; but when, in the opin 
ion of the taxing officer, the fees fixed by that tariff are inadequate com­
pensation for the services necessarily and reasonably rendered, lie is not 
liouud by it and should not follow it. (.'ll For the purposes of the taxa­
tion of such costs the arbitration began when the company served notice 
upon the owner offering an amount which they were willing to pay and 
naming its arbitrator, ami items for work done even liefore that dale 
should lie allowed if they were for work that would properly be costs of 
the arbitration if done after tliat date; for example, Fee perusing the 
order of the Hoard giving leave to expropriate, and taking instructions. 
(4) The owner was entitled to tax the fees paid to the arbitrators on tak­
ing up the award. |Shrewsbury v. Wirrnl. [1811.1] 2 l'h. HI2. distinguished.I 
(.->) Counsel fees allowed by the taxing officer were reduced to $100 per day 
for first counsel ami $75 per day for second counsel, (tii The fees actually 
paid to expert witnesses should not necessarily be allowed, but only fair 
ami reasonable fees for the time occupied in attending before the arbi­
trators and in qualifying themselves to give evidence. (7) The costs of 
the taxation, including a fee of $2.1 for, the argument before the .fudge, 
should lie borne by the company.

('an. Northern Ry. Co. v. Robinson. S ( an. Ry. Cas. 244. 17 Man. L.R.
57».

Ci.kbk’b fees.
(1) The award by the arbitrators does not constitute a judgment for 

costs and, therefore, the latter cannot be recovered against the losing party 
by way of execution. (21 By s. IU2 of the Railway Act. IlHl.'l, the -ludge, 
in taxing the costs, is exercising a function merely ministerial, and such 
taxation has not the effect of giving to the party in favor of whom the 
costs have thus lieeu taxed, a judgment upon which be might proceed to 
recover his costs. (Ill The only means to recover the costs under the 
Railway Act, would lie by way of an ordinary action. [Compare Kx parte 
Gagnon, .'I Que. K.C. 288.]

Can. Northern Ry. Co. v. Touchette & Fortier, 1) Can. Ry. Cas. ü.‘l, 9 
Que. P.R. 125.

Damages.
A railway company which after having given a notice of expropriation, 

abandoned it under the provisions of s. 207, of the Railway Act. 1000. i^ 
obliged to pay besides the taxed costs, the damages incurred by the owner 
notified. These damages comprise the fees paid to an architect and an 
advocate employed in making arrangements for the arbitration.

Gravel v. Grand Trunk Ry. Co.. 11 ( an. Ry. Cas. 4:17. .'18 Que. S. C. .'147.

Costs of arbitration.
The fact that a landowner has not appealed from or moved to set aside 

an award made in arbitration proceedings to ascertain the compensation 
to lie paid for the taking of his lands by a railway, does not preclude him 
from objecting to the payment of the company’s costs of arbitration with 
which the arbitrators assumed to deal although without jurisdiction to 
do so. A railway company expropriating lands must give the notice con­
templated hv the statute, i.e., offering to pay “a certain sum or rent, as 
tom pensât ion,” in order to be entitled to costs in the event of the arbi-
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trators' finding that tin* offer of the company was for sufficient compensa­
tion.

Re Grand Trunk By. Co. and Ash ; Re Grand Trunk Ry. Co. and Ander­
son, 1T> Can. Ry. ('as. 48. 0 D.L.R. 453.

| Affirmed in'10 D.L.R. 824.]

Damages—Depreciation hy eminent domain—Costs of landowner's si r
SEQUENT APPLICATION TO ItOAHI).

The cost of a landowner's future application to the Hoard for an order 
relative to the working of minerals underlying land expropriated for a 
railway right-of-way. cannot lie included in an award of damages for tin- 
land taken : the Hoard will have authority to award costs when such 
application is made.

lie Davies and James Hay Ry. Co.. Hi Can. Ry. Cas. 78, 28 O.L.ll. 544. 
13 D.L.R. 012.

Damages—Taking land—Separation from source of supply—Cost or
CROSSING RAILWAY.

On the expropriation of a railway right-of-way through a brick-making 
plant so as to separate the factory from its supply of brick-making mate 
rials, the costs of grading a necessary crossing over the railway may lie 
awarded as damages, notwithstanding that the construction of such cross 
ing depends on the subsequent consent of the Hoard.

Re Davies and James Hay Ry. Co., Iti Can. Ry. Cas. 78, 28 O.L.R. 544. 
13 D.L.R. 012.

Land taken for railway purposes—When award exceeds amount of
FERED—I XTKRKST.

Whether an award for land expropriated for railway purposes is in ex­
cess of the sum offered therefor by a railway company so as to cast upon 
it, under s. 100 of the Railway Act, 1000, the costs of an arbitration, is to 
lie determined not from the amount of the award itself, but by adding 
thereto the interest or such other sum to which the landowner is entitled 
under the Act or otherwise.

[Gauthier v. Can. Northern Ry. Co. (Alta), 10 Can. Ry. Cas. 354, 14 
D.L.R. 400, followed]

Dagenais v. Can. Northern Ry. Co., 10 Can. Ry. Cas. 353, 14 D.L.R. 404. 

Condemnation proceedings—Land taken for railway purposes—When
AWARD EXCEEDS AMOUNT OFFERED—INTEREST.

In determining whether an award in a proceeding to expropriate land 
for railway purposes exceeds the sum offered by the company so as to 
cast upon it, under s. 100 of the Railway Act. 100(1, the costs of the arbi 
t rat ion. there must be added to the amount of the award the interest or 
such other sum to which the landowner is entitled either under the Act 
or otherwise.

Gauthier v. Can. Northern Ry. Co., 10 Can. Ry. Cas. 354, 14 D.L.R. 
400.

Arbitrators’ fees—Taxation of.
The arbitrators’ fees are not to be included in and made part of the 

award in an expropriation for railway purposes; such fees are governed 
by s. 100 of the Railway Act, 1000, and are to he taxed if the parties do 
not agree upon the amount.

Green v. Can. Northern Ry. Co., 10 Can. Ry. Cas. 139, 171, 22 D.L.R. 
15, 8 Sask. L.R. 53.
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Not subject to variation.
The costa of an arbitration in expropriation proceedings under the Rail­

way Act are fixed and payable under the terms of that statute, and are 
not subject to variation in an action by the landowner for trespass and 
compensation in which the expropriation and award are set up in defense. 
[Gauthier v. < an. Northern Ry. Vo.. 14 D.L.R. 400, 10 Can. Ry. Vas. 354, 
and Dagenais v. Van. Northern Ry. Vo.. 14 D.L.R. 404. 10 Van. Ry. Cas. 
353, varied.]

Gauthier v. Can. Northern Ry. Vo.; Dagenais v. Van. Northern Ry. Co., 
10 Van. Ry. Vas. 144, 17 D.L.R. 103.

Not to iik added to amount of award.
The taxed costs of the arbitration are not to be added to the amount of 

the award in lixing the liability for costs of the arbitration under s. 100 
of the Railway Act. 1000. in expropriation proceedings.

Dagenais v. Van. Northern Ry. Vo.. 10 Can. Ry. Cas. 144, 17 D.L.R. 103. 
[Reversed in 10 Can. Ry. Vas. 144.]

Costs of arbitration—Jurisdiction to chant.
Re Windatt and Georgian Bay & Sea I sav'd Ry. Co., 24 D.L.R. 877.

Right of judge to tax arbitrators' fees—Excessive fees.
The fees of arbitrators under the Railway Act, 1000. s. 100, are not 

subject to taxation as between the arbitrators, and either the railway 
company or tin* landowner, and the taxation contt by s. 100 of
the Act is that between the railway company and the landowner only. 
Where a party in order to obtain the award from the arbitrators has been 
obliged to pay an excessive fee, such party may recover the excess beyond 
what is a reasonable fee in an action against the arbitrators for money 
had aiid received.

Can. Northern Ry. Co. v. Green, 21 Van. Ry. Cas. 167, 9 Sask. L.R. 371, 
30 D.L.R. f»46.

Award.
The costs under a. 100 of the Railway Act, 1006, of an arbitration, if 

they are to lie l>orne by the party whose land is expropriated, cannot ex­
ceed the amount of the award. [Calgary & Edmonton Ry. Co. v. Saskat­
chewan Land & Homestead Co., 44 D.L.R. 133, reversed.]

Calgary & Edmonton Ry. Co. v. Saskatchewan Land & Homestead Co., 
40 D.L.R. 357, 24 Can. Ry. Cas. 346.

Company entitled to—Amount—Costs exceeding award.
I'nder s. 100 of the Railway Act. 1000, where the company is entitled 

to the costs of an arbitration, it is entitled to the full amount of such costs 
as taxed although they exceed the amount of the award. If by statute a 
party is entitled to costs it is implied that there is a right to recover even 
though not so stated in express terms.

Calgary & Edmonton Ry. Vo. v. Saskatchewan Land & Homestead Co. 
24 Van. Ry. Cas. 343, 44 D.L.R. 133.

[Reversed in 46 D.L.R. 357, 24 Can. Ry. Cas. 340.]

Compensation of arbitrators—Expropriation Act (Sask.).
Can. Northern Ry. Co. v. Ouseley, et al., 42 D.L.R. 772.

0605
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FACILITIES.
Sec Carriers of Goods; Carriers of Passengers; Carriage of Live Stock; 

Cara j Stations; Train Service ; Baggage.

FALSE ARREST.
Annotations.

Malicious prosecution ami false arrest. .*1 Can. Ky. Cas. 373.
Liability of railway company for damages for false arrest, li Can. Ky. 

Cas. 380.

M.XI.ICIOI S PROSECUTION—PARTICULARS—COHTM.
The plaintiff claimed damages from the defendant company for "causing 

and procuring one M. to lay a series of criminal charges against" him. On 
application of the defendants, the Kcferee ordered plaint iff to give further 
and better particulars in writing of the manner in which the defendant 
caused and procured M. to lay the charges. The plaintiff claimed that In- 
con Id not furnish such particulars: — Held, on appeal, that the order should 
lie varied as to require only that the plaintiff should furnish the lies! par­
ticulars he could give, with liberty to supplement his particulars after ex­
amining the defendants' officers and securing production, such additional 
particulars to he furnished not later than ten days before tin- trial of tin1 
action. | Marshall v. I liter-oceanic ( 188A ), I Times h.ll. :il)4, and William- 
v. Itamsdale ( 1KS7 i. .*10 W.R. 123. followed. |

Cousins v. Can. Northern Ky. Co., 18 Man. L.K. 320.

PROBABLE CAUSE—LlAIIII.ITY OF CORPORATION FOR ACTS OF OFFICERS.
In an action for malicious prosecution and false imprisonment, it was 

proved on the trial that the plaintiff and one L. were fellow passengers mi 
the defendants’ road. L. complained to an officer of the company that a re­
volver had been stolen from his valise. The plaintiff had been seen bv an 
oflicial of the defendant company at one of the stations to take something 
from valise. L. made a charge of theft against the plaintiff, and to­
wns arrested by a constable appointed by the Government on the recoin 
mendation of the defendants, and employed by them for duty on their road 
and paid by them. The prosecution was carried on by I... but at the in 
stance and with the assistance of the officer making the arrest and other 
constables in the employment of the defendants. After an investigation b\ 
the P.M. of W. the plaintiff was discharged :—Held, that the evidence 
shewed probable cause for the arrest and prosecution, and defendants wen- 
not liable. Thftt if there was want of probable cause the evidence failed t<> 
connect the defendants with the prosecution and imprisonment so as to 
make them responsible.

Dennison v. Can. Pac. Ky. Co., 3 Can. Ky. Cas. 308. 30 X.R.K. 2ôft.
[Referred to in Thomas v. Can. Pac. Ky. Co., 14 O.L.R. 55.]

Railway watchman—Railway constable—Scope of authority.
A watchman of the defendant company, who was also a constable ap­

pointed on their application under a. 241 of the Railway Act, 1003. arrested 
the plaintiffs at a spot about half a mile from the railway line, and swore 
out an information against them for breaking into a freight car with intent 
to steal. The evidence failed, and they were discharged, and brought this 
action for false arrest and malicious prosecution:—Held, that the defend­
ant company was not liable la-cause the watchman in his capacity as sm li 
had no authority express or implied, either to arrest or prosecute the plain-
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t ill's under the circumstances ; and. us (-unstable, he was to he regarded as 
un oflicer of the law, and not us a servant of the company, and there was no 
evidence that the defendant company exercised any control over his action 
us constable.

Thomas v. Can. Pac. Ry. Co. ; Bush v. Can. Pac. Rv. Co., 6 Can. Rv. Cas. 
.172, 14 O.L.R. 05.
Pl.HA OF GUILTY TO CHARGE—EFFECT.

No action to recover damages for false arrest will lie in favour of a 
party who pleads guilty to a charge of trespass preferred against him when 
arrested.

Mignault v. Grand Trunk Ry. Co., 13 Can. Ry. Cas. 02, 40 Que. S. C. 
475.

Probable cause.
The entire absence of reasonable and probable cause constitutes malice in 

law which entitles the plaintiff to recover damages in an action for false

Can. Pac. Ry. Co. v. Waller, 1 D.L.R. 47, 10 Can. Crim. Cas. 100. 
Liability undkb Quebec law.

The principles of the French law as laid down in Art. 1003 C.C. (Que.) 
and not the principles of the English law govern in a ease of false arrest. 
[Copeland v. Leclerc (1880), M.L.R. 22 K.B. 300. disapproved.]

Can. Pac. Ry. Co. v. Waller, 1 D.L.R. 47, 10 Can. Cr. Cas. 100.

Sue Tickets and Fares.
FARES.

FARM CROSSINGS.
Right-of-way on railway station grounds, see Right-Of-Way.
Compensation or substitution of farm crossing by reason of expropria­

tion, see Expropriation.
Liability of Crown for compensation of farm crossing, see Government 

Railways.

Annotations.
Rights to and repairs of farm crossings and approaches. 3 Can. Ry. Cas.

200.

Farm Crossings. 1 Can. Ry. Cas. 33, 2 Can. Ry. Cas. 247, 6 Can. Rv. 
('a*. 317.
Liability of railway company to provide—Agreement with agent of 

COMPANY.
Tli LS.R. Co. having taken for the purposes of their railway the lands 

of C., made a verbal agreement with C.. through their agent T., for the pur- 
vliase of such lands, for which they agreed to pay $002. and they also agreed 
to make five farm crossings across the railway on C.’s farm, three level 
crossings and two under crossings; that one of such under crossings should 
lie of sufficient height and width to admit of the passage through it. from 
one part of the farm to the other, of loads of grain and hay. reaping and 
mowing machines; and that such crossings should lx- kept and maintained 
hy the company for all time for the use of his heirs and assigns. C. 
wished the agreement to he reduced to writing, and particularly requested 

Can. Ry. L. Dig.—24.
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the agent to reduce to writing and sign that part of it relative to tin- farm 
crossings, but he wan assured that the law would compel the eompanx 
Iniihl and maintain such crossings without an agreement in writing, i . 
having received advice to the same effect from a lawyer whom he consult..i 
in the matter, the land was sold to the company without a written agi. , 
ment and the purchase money paid. The farm crossings agreed upon u. 
furnished and maintained for a number of years until the company «I* 
termined to till up the portion of their road on which were the mu! 
crossings used by ('.. who thereupon brought a suit against the eompanx i. 
damages for the injury sustained hv such proceeding ami for an injiin 
tion: Held, reversing the judgment of the Court below, Ritchie, C..1.. «1C 
smiting, that the evidence shewed that the plaintiff relied upon the law 
secure for hint the crossings to which he considered himself entitled, and h ■ 
upon any contract with the company, and In» could not. therefore, eon.|»<l 
the company to provide an under crossing through the solid embanknn i,i 
formed by the tilling up of the road, the cost of which would lie nltogctlm 
d^proportionate to his own estimate of its value and of the value of tin- 
farm:—Held, also, that the company were hound to provide such farm 
crossings as might he necessary for the beneficial enjoyment by ('. of In* 
farm, the nature, location, and number of said crossings to be determined 
on a reference to the Master of the Court below. The substitution of tie- 
word ‘"at,” in s. l.'l of c. (16 of the Consolidated Statutes of Canada, for 
the word “and” in s. 1 :t of c. 51 of 14 and 15 Viet, is the mere correction 
of an error and was made to render more apparent the meaning of the hit 
ter section, the construction of which it does not alter nor affect. [Brown 
v. Toronto & Xipissing Ry. Co., 211 U.C.C.V. 200. overruled. 11 A.R. (Ont.) 
287, varying 4 O.R. 28. reversed.]

Canada Southern Ry. Co. v. Clouse, 13 Can. K.C.R. 130.
(Applied in Can. Vac. Ry. Co. v. Outline, 31 Can. S.C.R. 104; Grand 

Trunk Ry. Co. v. Thérrien. 30 Can. S.C.R. 480; discussed in Ontario Linds 
& Oil Co. v. Canada Southern Ry. Co., 1 O.L.R. 215; Vezina v. The Queen, 
17 Can. S.C.R. 12; referred to in Guthrie v. Can. Pae. Ry. Co., 27 A.It. 
(Ont.) 04: applied in Perrault v. Grand Trunk Co., 14 Que. K.B. 250; di* 
tinguished in Wells v. Northern Ry. Co., 14 O.R. 504; referred to in Krwin 
v. Canada Southern Ry. Co., 11 A.R. (Out.) 300.|

Under crossings—Agreement for latter pass—Trksti.k bridge. high* 
TO SUBSTITUTE EMBANKMENT FOR.

This ease differs front the preceding of Clouse v. Canada Southern Ry 
Co. (13 Can. S.C.R. 130), in this, that an agreement was reduced to writing 
to the effect that S., through whom the plaint ill' claimed, should “have lib­
erty to remove for his own use all buildings on the said right-of-way. and 
that in the event of there being constructed on the same lot a trestle bridge 
of sufficient height to allow of the passage of cattle, the company will so 
construct their fence to each side thereof as not to impede the passage 
thereunder”:—Held, reversing the judgment of the Court of Appeal for 
Ontario (4 A.R. (Ont.) 300), Ritchie, C.J., dissenting:—That the agree­
ment provided for a passage for cattle only, and that conditional upon 
there being a trestle bridge of sufficient height to permit of such a passage, 
and did not make the right of the company to discontinue the trestle 
bridge and erect an embankment subject to the construction of a cattle 
pass in the embankment or a revaluation of the land. The plaintiff's 
statement of claim should be dismissed with costs, but such dismissal 
would not operate against any claim which he might have under the law
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for such farm crossings as might be necessary for the reasonable enjoy­
ment of the severed lands. [11 A.It. (Ont.) 30(1, reversed.]

Canada Southern Itv. Co. v. Krwin, ( 188(1 ), 13 Can. S.C.R. 102.
| Applied in Can. Pac. Itv. ( o. v. Guthrie. 31 Can. S.C.lt. 104.J

Land adjoinixu vrox one side ok raii.way.
Aii owner whose lands adjoin a railway subject to the Railway Act of 

Canada, upon one side only, is not entitled to have a crossing over such 
railway under the provisions of that Act, and the special statutes 
relating to the G.T.R. Co. do not impose any greater liability in respect to 
crossings than the Railway Act. |.Midland Ry. Co. v. Cribble, 11Slhï| 2 CD. 
S27, and Canada Southern Ry. Co. v. Clouse, 13 Can. K.C.R. 1311, referred 
to.] The Provineial Legislatures have no jurisdiction to make regulations 
in respect to crossings or the structural condition of the roadbed of rail­
ways subject to the provisions of the Rail wax Act of Canada. [Can. I‘ae. 
Ry. Co. v. Notre-Dame de Bonsecours. 11S1HIJ A.C. 3(57, followed.]

Cira lid Trunk Ry. Co. v. Therrien. 30 Can. S.C.R. 485.
| Applied in (iralid Trunk Ry. Co. v. Perrault. 3(5 Can. S.C.R. (177: fol­

lowed in Perrault v. (iralid Trunk Ry. Co., 14 (Juc. K.H. 240; Hillhouse et 
al. v. Can. Pac. Ry. Co., 17 Can. Ry. Cas. 427. See O’llrien tiros, v. Can. 
Pae. Ry. Co., 21 Can. Ry. Cas. 107.j

Cl.081 NU fl» CROSSING.
The farm crossings which railway companies are obliged to provide for 

the convenience of the owners of the lands tin- railway runs through consti 
tute a legal servitude and such owners are not obliged to establish a title 
thereto. When a company has once provided such crossings as it consid­
ers necessary it cannot close up any of them on the ground that those left 
are suflicient. The Hoard has no jurisdiction to declare an existing crossing 
unnecessary and authorize it to he closed up.

Saindou v. Teiniscouata Ry. C'o., 41 (jue. S.C. 337.

Prescription—Rkiht-of- way.
When a line of railway severs a farm, and no crossing is provided by the 

company, a right-of-way across the line may be acquired by the owner of 
the farm by prescription. A farm crossing, provided by a railway com­
pany. may be used by any person who, after the severance, becomes the 
owner of portions of the farm on both sides of the line of railway, and has 
a right of access to the crossing. A right-of-way may lie acquired, al­
though the dominant tenement is not contiguous to the servient tenement, 
•indgmeiit of tioyd. ('., allirmed.

Guthrie v. Can. Pac. Ry. Co., 1 Can. Ry. Cas. 1, 27 A.R. (Ont.) (54.
|Reversed in 1 Can. Ry. Cas. 11. 31 Can. S.C.R. 1 f»."i; distinguished in 

Grand Trunk Ry. Co. v. Valliear, 3 Can. Ry. Cas. 31M), 7 O.L.R. 3(14. )

Easement—Right-of-way Vner—Prescription.
A railway line passed over the northern half of lots 32, 33, 34 respective­

ly, having a trestle bridge over a ravine on 34. near the boundary of 33. 
G.. the owner of lot 33 (except the part owned by the railway eompany I 
for a number of years used the passage under the trestle bridge to reach a 
lane on the south half of lot 34 over which he could pass to a village on 
the west side, his predecessor in title, who owned all these lots, having 
used the same route for the purpose. The company having filled up tin- 
ravine, (1. applied for an injunction to have it reopened:—Held, reversing 
the judgment of the Court of Appeal (27 A.R. (Ont.) U4, 1 Can. Ry. Cas.
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1), that such user could never ripen into a title by prescription of the right- 
of-way nor entitle G. to a farm crossing on lot .*$4.

Can. Pac. Ry. Co. v. Guthrie, 1 Can. Ry. Cas. 0, 31 Can. S.C.R. 155.
[Distinguished in Grand Trunk Ry. Co. v. Valliear. 2 Can. Ry. Cas. 24."», 

1 O.W.R. 095; followed in Oatinan v. Grand Trunk Ry. Co.. 12 Can. Ry. Cas 
521, 2 O.W.N. 21, 10 O.W.R. 905; distinguished in Leslie v. I'erv Mar­
quette Ry. Co., 13 Can. Ry. Cas. 219. 24 O.L.R. 200.1

Ul TY TO PROVIDE—RETROACTIVITY OF HTATVTE.
Before the Railway Act of 1888 there was no statutable obligation upon 

a railway company to provide and maintain a farm crossing where the rail­
way severed a farm, and s. 191 of that Act. providing that every company 
shall make crossings for persons across whose lands the railway is ear 
ried, is not retrospective. |Vézina v. The Queen (1889), 17 Can. S.C.R. I. 
and Guay v. The Queen (1889), ib. 30. in effect overrule Canada Southern 
Ry. Co. v. Clouse (1880). 13 Can. S.C.R. 139, and approve Brown v 
Toronto & Nipissing Ry. Co. (1870), 20 U.C.C.P. 200.]

Ontario Lands & Oil Co. v. Canada Southern Ry. Co. et al., 1 Cun. Ry. 
Cas. 17, 1 O.L.R. 215.

I Followed in Carew v. Grand Trunk Ry. Co., 5 O.L.K. 053. 2 Can. lly. 
Cas. 241; relied on in Perrault v. Grand Trunk Ry. Co., 14 Que. K.R. 249; 
followed in Wright v. Michigan Central Ry. Co,. 0 Can. Ry. Cas. 133.]

"Farm purposes”—Injury to stranger—Duty.
The defendants having, in compliance with the requirements of s. 191 of 

the Railxvay Act, 1888, made, and assumed the duty of keeping in repair 
a crossing over their railway where it crossed a certain farm, nevertheless 
allowed it to get into an unsafe ami defective condition whereby a horse 
of the plaintiff was injured. The plaintiff was at the time using the horse, 
with the permission of the owner of tin* farm, in hauling gravel from u 
part of the farm to the highway, for which purpose it was necessary to 
cross the railway:—Held, without deciding whether the right of user of 
such a crossing is limited to a user for farm purposes, hut assuming it to 
be so limited, that the hauling of gravel was. under the circumstances, a 
farm purpose, and that the defendants owed a duty, even apart from s. 
289, towards one using the crossing by invitation of the owner.

Plester v. Grand Trunk Ry. Co.. 1 Can. Ry. Cas. 27. 32 O.R. 55.
[Discussed in Tor. llam. & Buffalo Ry. Co. v. Simpson Briek Co.. 8 Can. 

Ry. Cas. 494. 17 O.L.R. 832: referred to in Clayton v. Can. North Ry. Co., 
7 Can. Ry. Cas. 355, 17 Man. L.R. 432.]

Pecuniary compensation in lieu or crossing.
When the value of a piece of land enclosed by a line of railway is so sumII 

as to be disproportionate to the cost of a farm crossing: and is of no 
utility to the farm from which it is so separated, the Court has the power 
and the discretion to grant to the proprietor a pecuniary compensation in 
lieu of a crossing.

Martin v. Maine Central Ry. Co., 1 Can. Ry. Cas. 31, 19 Que. S.C. 581

Nonrepair of approach within farm Injury to tenant of farm - 
Duty of railway company as to repair.

A railway company is not obliged or authorized to go upon the adjoin­
ing lands of the owner and repair the approaches to a farm crossing over 
the railway. Where an accident to the was caused by such ap­
proach being out of repair, held that the defendants were not liable, and a56
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nonsuit was granted. [Peterborough v. Grand Trunk Ry. Co., 32 O.R. 134, 
atlirmed, 1 O.L.R. 144, followed.]

Palmer v. Michigan Central Ry. Co., 2 Can. Ry. Cas. 239, 2 O.W.R. 477. 
6 O.L.R. 97.

| Affirmed in 7 O.L.R. 87, 3 Can. Ry. Cas. 194.]

Duty to provide—Conveyance of land to.
The plaintiff’s father in 1882 conveyed part of his farm to the Midland 

Ry. Co., who constructed their railway so as to sever the farm, hut ilid not 
agree to make a farm crossing. In 1900 the father conveyed to the plain­
tiff all the farm not previously conveyed to the railway company:—Held, 
that the plaintiff could not compel the defendants, who had acquired the 
Midland Ry. in 1893. to provide a farm crossing, either hv virtue of the 
Dominion Railway Act or Ontario legislation applicable to the rail­
way before 1893. Review of the statutes affecting the Midland Ry. Co. 
[Ontario Lands and Oil Co. v. Canada Southern Ry. Co. (1901), 1 O.L.R. 
216, followed.]

Carew v. Grand Trunk Ry. Co., 2 Can. Ry. Cas. 241, 3 O.L.R. 633.

Private way across railway lands—Easement hv prescription— 
User not incompatible with requirements ok railway.

Railway lands may be dedicated for public or other user so long as that 
user is not incompatible with the present and actual requirements of tin- 
railway. Where an adjoining landowner had used a well-defined path 
across railway station grounds continuously for over 30 years, his user was 
held to be confirmed by lapse of time. [Can. Pae. Ry. Co. v. Guthrie. 1 Can. 
Ry. Cas. 9, distinguished.]

Grand Trunk Ry. Co. v. Valliear, 2 Can. Ry. Cas. 243, 1 O.W.R. 693. 
[Reversed in 7 O.L.R. 364, 3 O.W.R. 98 ]

Rights to—Approaches—Duty to repair.
Where a railway severe a farm and the company have constructed a 

farm crossing, no duty is east upon them, in the absence of express agree­
ment, to keep in repair the approaches thereto within the farm. Semble, in 
the case of the approaches to an overhead bridge on a public highway, the 
presumption would be that the approach is part of the bridge and to be 
kept in repair by the railway company. [6 O.L.R. 90, 2 Can. Ry. Cas. 239, 
affirmed.]

Palmer v. Michigan Central Ry. Co., 3 Can. Ry. Cas. 194, 7 O.L.R. 87.
Title to—Jurisdiction of magistrate’s court.

In an action for a farm crossing, it is sufficient if the plaintiff be shewn 
to he the actual bona fide owner, and in possession as such of the land 
crossed by the railway, although his title is not registered; and the fact 
that the land was purchased and cleared by him, long subsequent to the 
building of the railway, is no bar to his right of action. The district 
Magistrate’s Court has no jurisdiction to order the construction of a farm 
crossing even when the cost thereof is alleged to be less if the crossing 
would create a servitude, and would be interfering with future rights. 

Bolduc v. Can. Pae. Ry. Co., 3 Can. Ry. Cas. 197, 23 Que. S.C. 238.

Cattle and farm passage—Trestle bridge.
A railway company, desiring to fill up a trestle bridge under which there 

is a farm and cattle passage, in lieu thereof offered a farm crossing at rail 
level:—Held, that the application must lie refused because the agreement 
is valid and binding between the parties as to the crossing, and the appli-
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ration is not in the jnihlie interest, but solely to save expense to the rail 
way eompany.

Anderson v. Toronto, Hamilton i Buffalo Ry. Co. (Farm Crossing 
Case), 3 Can. Ry. Cas. 444.

MKANH OF ACCESS FOR CATTLB—S TM F TORY RIGHT OF I.AMMIWXKR RlUtil 
OF OWNERSHIP.

'I'lie owner of a farm has no statutory right under s. IPS of the Railway 
A et. IIIIKI, to have a farm crossing constructed to sufficiently provide a 
satisfactory means of access for his cattle to and from a spring. | Yézina 
v. The (/ucen ( 1 HSU ). 17 Can. S.C.R. 1. applied. |

Re Armstrong and .lames Hay Ry. Co., à Can. Ry. Cas. 300, 12 O.I..I: 
137.

II IIISDIVTIOX OF SUPERIOR COURTS.
At the final hearing of a case, the Court has power to reverse an in’.ci 

Incutory judgment rejecting a declinatory plea, and to dismiss the ucti"•, 
for want of jurisdiction. The Superior Court of (Quebec has jurisdiction i 
actions to compel railway companies within the legislative authority <>t 
the Parliament of Canada, to make railway crossings, to pay damage* for 
their neglect to do so. etc., the Railway Act, 1003, having nowhere taken 
away such jurisdiction by express words, or necessary implication.

Perrault v. Grand Trunk Ry. Co., 14 (/tie. K.B. 24.1.
| Reversed in 3(1 Can. S.C.R. 071, û Cun. Ry. Cas. 203.]

Right to—Enforcement of—Statutory contract.
The right claimed by the plaintiff's action, instituted in 1004. to have a 

farm crossing established and maintained by the railway company can­
not be enforced under the provisions of the Act, 10 Viet. c. 37 (Can.) in­
corporating the G.T.R. Co. Judgment appealed from 14 (/ne. K.B. 24">, re­
versed, Idington J., dissenting in regard to damages and costs.

(irand Trunk Ry. Co. v. Perrault, ô Can. Ry. Cas. 203, 30 Can. S.C.R. 071.

Crossing under railway—High kmiiaxkmkxt.
The Board has jurisdiction under s. 108 of the Railway Act, 1003, to re 

«piire a railway company to make a farm crossing under its railway. 
Where the railway was curried across a farm upon a high embankment, 
and any crossing over it would be inconvenient, the owner was held entitled 
to an undercrossing, in addition to payment of the purchase money for the 
land taken and damages. | Reist v. G.T.R. Co., Il U.C.C.P. 421, approved : 
Armstrong v. Janies Bay Ry. Co., f> Cun. Ry. Cas. 313, 12 O.L.R. 137. not. 
followed.)

Re Cockerline and Guelph & Goderich Ry. Co.. .1 Can. Ry. Cas. 313.
[See Lalande v. Can. Northern Ontario Ry. Co., 21 Can. Ry. Cas. PM, 

followed in Atkinson v. Vancouver, Victoria & Eastern Ry. Co., 24 Can. I!\. 
Cas. 378.1

Saif, of land to railway company—Reservation of rigiit-of-way
SPAN" HR I DGF.

On the sale and conveyance of land to a railway company, on which then 
existed a bridge or viaduct spanning a valley, the vendors reserved "lhr 
right-of-way under the said bridge as now enjoyed by the vendors." At 
that time the only use made of the right-of-way was by persons on foot, m 
with horses, carts, etc.:—Held, that “as now enjoyed" meant “as now 
use,” i.e., for farm purposes, and did not justify the laying and using a 
railway under the bridge. | Du nd v. Kingscote, 6 M. & W. 174. and United
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Land Co. v. Great Eastern Ry. Co., L.R. 17 Eq. 158. 10 Ch. 580. dis­
tinguished.]

Can. Pac. Ry. Co. v. Grand Trunk Ry. Co., 5 Can. Ry. Cas. 400. 12 O.IJI.
.120.

(Relied on in Fraser v. Can. Pac. Ry. Co., 17 Man. L.R. 072, S XV.L.R. 
.180. |

Statutory right to—Maintenance of.
Wright having purchased lands on both sides of the C.S. Ry. Co. after 

the line was constructed, for which no farm crossing hud been furnished, 
applied to the Hoard for a farm crossing over the railway. Without this 
crossing an inconvenient route was necessary to reach the lands of the 
owner across the railway:—Held, by the Chief Commissioner, following 
Ontario l^ands & Oil Co. v. Canada Southern Ry. Co.. 1 Can. Ry. Cas. 17. 
that the applicant had no absolute legal right to the crossing; that it could 
only lie granted by the Board in the exercise of the discretion given by *. 
25.‘l of the Railway Act 1006 (subs. 2, s. 108 of the Railway Act. 1903) : 
that the applicant should, therefore, bear the cost of its construction and 
maintenance and the company should receive reasonable compensation, but;

Held, by the majority of the Board that the railway company must eon* 
struct and maintain at its own expense an adequate and satisfactory farm 
missing over the railway on Wright’s farm.

Wright v. Michigan Central Ry. Co., 6 Can. Ry. Cas. 133.

Temporary road--Entrance gates—Agreement to provide.
The plaintiffs constructed their railway through a quadrilateral parcel 

•if land owned by one S. the predecessor in title of the defendant. By an 
agreement with S. the plaintiff* acquired (for a temporary roadi a strip 
• •I' land crossing their tracks lending from the Hamilton road to the John- 
-on Settlement road, which was used as a diversion under s. 183 of the 
Railway Act. ISSS, while a bridge was being constructed to carry the rail 
way over the Hamilton road and afterwards while repairs were being made. 
In the deed from S. the plaintiffs agreed to erect in lieu of farm crossings, 
lour gates for entrances to the temporary road from the four parcels of 
land into which the original parcel had been subdivided. The plaintiffs 
dosed that part of the temporary road leading from their right-of-way to 
ilie Johnson Settlement road and brought an action for an injunction re 
-training the defendant from trespassing upon it: Held, that the tom 
porary road had not been dedicated as a highway, but that the defendant 
was entitled to a right-of-way over it to reach the Johnson Settlement road.

Toronto, Hamilton & Buffalo Ry. Co. v. llanlev. ti Can. Ry. Cas. 321. 6
O.W.R. 921.

Bridge and underpass—Agreement—Maintenance.
A railway constructed by the defendants' predecessors in title crossed the 

plaintiffs' respective farms. In 1854. when the railway was being laid, 
bridges and an underpass were constructed by the railway company to 
enable the owners of the farms to pass from one aide of the railway to the 
other, and were for more than 50 years maintained and used in connec­
tion with the plaintiffs* farms, with the knowledge of the defendants and 
their predecessors in title, without any objection on their part:—Held, on 
the evidence, that the bridges and underpass were provided for and en­
joyed by the plaintiffs' predecessors in title as part of the agreements or 
arrangements under which the defendants’ predecessors in title acquired 
their right-of-way through the lands in question, and the defendants were 
hound by them. There could be no question of ultra vires; the subject-mat*
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ter of the agreements was within the powers and authority of the railway 
company in dealing for the acquisition of a right-of-way. The defendants 
were in the wrong in assuming to alter or reconstruct the bridges and un 
derpasa without the sanction of tin- Hoard; and it was for them, and mu 
for the plaint ill's, to apply to the Hoard. Judgments of Hoyd, C., aim 
Meredith. e.J.l'.IV. 7 O.W.R. 798. a Aimed.

McKenzie v. (irand Trunk Ry. Co.; Dickie v. Grand Trunk Ry. IV. 7 
( an. Ry. ( as. 47. 14 O.L.R. «71.

[Followed in Toronto, II. & H. Ry. Co. v. Simpson Brick Co., 17 0.1. I\ 
«32; Leslie v. Here Marquette Ry. Co., Id Can. Ry. Cas. 219, 24 0.1..1*. 2m;

I. \MH.OCKKD LANDS—WAY OF ACCESS TO BRICKYARD—LAND ON ONE SIDE «.| 
THE RAILWAY—COST OF COXSTRVCTION.

11. N. (ft brick manufacturer) applied to the Hoard under ss. 282. 2‘»3 of 
the Railway Act, 1900, for an order directing the T. II. & B. Ry. Co. to pm 
vide and construct a suitable crossing where the railway abuts on the him'- 
of the applicant. By reason of the construction of the T. 11. & B. Ry.. V 
was deprived of access to a traveled road exeept by passing over the luml- 
of his sons and crossing a number of railway tracks. The object of the up 
plication was to obtain access to the said road by a crossing over the rail 
way for the purpose of more conveniently carrying on his manufacturing 
business, but not in any way for farm purposes or as a farm crossing 
Held, that the application for a crossing of the nature of a farm crossing 
should lie granted by the Board in the exercise of its discretion, upon the 
condition that all expenses of construction and maintenance of the cross­
ing must be borne by the applicant.

New v. Toronto, Hamilton & Bull'alo Ry. Co., 8 Can. Ry. ('as. GO.
[Followed in Richards, etc. v. (irand Trunk Ry. Co., 14 Can. Ry. Cas. 

329. J

Contract—Undercroshing—Suitable farm crossing.
An application was made to the Board under ss. 2G2, 233 of the Railway 

Act, 1906, for an order directing the C.P.R. Co. to provide and construct 
a suitable farm crossing. The applicant complained that the present un 
dercrossing was too small to carry on properly his farming operations, ami 
applied to have it enlarged:—Held, that the application must be refused, 
the railway company having carried out their contract in regard to the 
undercrossing.

Stiles v. Can. l'ac. Ry. Co. (Case No. 1141), H Can. Ry. Cas. 100.

Manufacturing purposes—Use of crossing for business of brick 
yards—Agreement to provide.

S. 191 of the Railway Act, 1888, is not restricted in its application to 
crossings for farm purposes merely, notwithstanding the heading and side- 
note “Farm Crossings,” which may be taken as descriptive of the charac­
ter of the construction of the crossing, and not restrictive of the pur­
poses for which it may be used or of the uses to which the lands crossed 
by the railway may be put, and notwithstanding the words of the section 
itself, “convenient and proper for the crossing of the railway by farm­
ers’ implements, carts and other vehicles,” which may be similarly inter­
preted. The defendants, as lessees of S., occupied and operated a brick­
yard. in a city, on the north side of the plnintiHV railway, and in connec­
tion with their business used a private lane over the property of M., lying 
to the-south of the railway. This lane led to a street, and was the only 
means of access from the brickyard to a public highway. To reach this 
lane, the defendants used a crossing over the railway and their right to do
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bo was called in question by this action. When the railway was built, the 
land leased by the defendants and that owned by M. were the property of 
the Messrs. It., who in December, 1894, conveyed to the » a right-of-
way through their property, and obtained simultaneously with their con­
veyance an agreement by which the plaintiffs covenanted to provide and 
maintain “a farm crossing” at the point now in question, which was duly 
constructed. The Messrs. B. conveyed both properties to M. in 1901, and 
in 1903 F. acquired from M. the premises afterwards leased by the de­
fendants. In his conveyance M. grunted to F. a right-of-way over the lane 
opposite the crossing. S. acquired title from F. and subsequently leased to 
the defendants. This land had lieen in use as a brickyard since 1808, 
but lay idle from that year until 1903, when S. established a brick making 
industry upon it. The plaintiffs were aware that 8. bought with the in­
tention of using the crossing ami the lane to the south as the means of con­
veying from his yard, brick for local trade, and with this knowledge they 
reconstructed and kept in repair tin* crossing in question which was used 
by S. ami the defendants for that purpose, without objection by the plain­
tiffs, until 1900, when they complained of its use. and began this action in 
.Inly, 1907:—Held, that a railway company acquiring a right-of-way may 
take the land required subject to reservations in favour of the grantor of 
such rights of crossing or other easements as may be agreed upon, and are 
not inconsistent with the use of the right-of-way for railway purposes: an 
agreement for a crossing contemporaneous with the deed of the right-of- 
way is equivalent to a reservation in the deed itself: and, the. vendors 
having made such an agreement, the character ami extent of the right of 
crossing must be determined by the terms of that agreement. Subject to the 
question of severance, the covenant of the plaintiffs with the “vendors, 
their heirs, executors and administrators,” enured to the henctit of the 
assigns or grantees of the vendors, including lessees of such grantees; and 
the use which the defendants were making of this crossing was within the 
rights conferred upon the Messrs. B. by the agreement of the plaintiffs, not 
being, upon the evidence, inconsistent with the safe operation of the rail­
way. nor unduly increasing the burden of the easement created by the 
agreement;—Held, also, that, although when the right of crossing was 
created the lands on either side of the railway belonged to the same own­
ers, ami were now held by different owners, there was no such severance as 
would involve the cesser of the right of crossing. [Midland By. Co. v. 
Cribble, [1895J 2 Cli. 827, distinguished.!

Toronto, Hamilton & Buffalo By. Co. v. Simpson Brick Co., 8 Can. By. 
Cas. 404, 17 O.L.B. 032.

[Followed in llillhouse, et al. v. Can. Tac. By. Co., 17 Can. By. Cas. 427.] 

Cattle pass—Svuhtitvtixu drainage pipe.
In an action against the defendants for damages for tilling up a culvert 

used as a cattle pass under the defendants' embankment and substituting 
a drainage pipe, the plaintiff claimed the right to have the culvert main­
tained at its full size under an agreement made at the time of construe- 
tion, providing that the How of the waters of a certain drain upon the 
lands to be crossed by the railway should not be interfered with, that he 
had acquired an easement by prescription, and that under a. 237 of the 
Bailway Act. 1900, the defendants could not till in the culvert without 
leave of the Board:—Held, (1) that the defendants had the right to sub­
stitute any other means of drainage to enable the water to tloxv through 
the drain mentioned in the agreement. (2) That no easement by prescrip-

7526
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(ion haul been acquired. [Can. Vac. Ry. Co. v. Guthrie, 31 Can. S.C.R. 1l 
Can. Ry. Cas. 9, followed.] (3) That s. 257 of the Act did not apply.

Outman v. Grand Trunk Ry. Co., 12 Can. Ry. Cas. 521, 2 O.W.N. 21.

COHT OF MAKING—PKOPKH ENJOYMENT OF I.AXD.

Application under ss. 252, 253 of the Railway Act, 1000, directing 
the respondent to construct a farm crossing for the proper enjoyment l.\ 
the applicant of his land on the north side of the railway. The applicant » 
farm of 72 acres was a subdivision of a larger farm provided with a cm- 
ing, but was worked as a separate farm only, upon its being acquired In 
the applicant, thus requiring a crossing to join the two portions of the 
farm. The practice of the Hoard has not been uniform, but not inti 
qucntly the entire cost of making a farm crossing has been imposed upon 
the railway company, especially in the Province of Quebec and Kustern 
Ontario, the facts and circumstances, especially the size of the farms, hcinu 
considered in each case :—Held, that the respondent should be directed In 
agreement to construct at its own expense a farm crossing for the appli­
cant upon the dividing line between him and his neighbour.

Riddell v. Grand Trunk Ry. t o., 13 Can. Ry. Cas. 2l(i.

SKA FRANCK OF FARM— U.MIKISilR AUK CROSSING—AUBKF.M FXT M.AINTI V\M < 

OF.

In 1885. the predecessor in title of the plaintiffs conveyed to a railway 
company, the predecessors of the defendants, a certain strip of land, running 
across a farm, for the right-of-way of the railway. The conveyance was in 
fee, the consideration was $40, ami there was no reference in the deed ,o a 
crossing. The defendants' predecessors, however, constructed an undergrade 
crossing, which was necessary for the working of the farm, and this was 
maintained and kept in repair by the defendants or their predecessors, and 
was used by the plaintiffs or their predecessors until 1000, when the de­
fendants closed it up:—Held, having regard to the surrounding circum­
stances and the evidence, that it was a part of the agreement and arrange­
ment. made at the time of the purchase of the right-of-way, that the 
plaintiffs’ predecessor should have an underpass for the passing of waggon* 
and cattle from one part of the farm to the other the granting of the pas- 
was a part of the consideration for the right-of-way; and the plaintiff* were 
entitled to have it maintained. [McKenzie v. Grand Trunk Ry. Co.. 
Dickie v. Grand Trunk Ry. Co., 7 Can. Ry. Cas. 47, 14 Ü.L.R. 071, fol­
lowed. Oat man v. Grand Trunk Ry. Co., 2 O.W.N. 21. distinguished] : - 
Held, also, upon the evidence that the pass was used in con­
nection with and for the purposes of the farm for over twenty year*: and 
the plaintiffs had established an casement by continuous user as of right 
for that period. [Can. Vac. Ry. Co. v. Guthrie (1001), 31 Can. S.C.R. 155, 
1 Can. Ry. Cas. 0. and Grand Trunk Ry. Co. v. Vallieur (1004), 7 O.L.R. 
304. 3 Can. Ry. Cas. 300, distinguished.] Semble, also, that the doctrine 
of presumption of a lost grant could be applied. It being conceded by the 
defendants that the plaintiffs were entitled to a level crossing, and the 
plaintiffs being willing to accept such a crossing, with damages, in lien 
of the underpass, damages arising from the depreciation of the land by the 
change from an underpass to a level crossing, and damages on account of 
the underpass having lieen closed since 1000, were assessed.

Ijeslie v. Pere Marquette Ry. Co., 13 Can. Ry. Cas. 210, 24 O.L.R. 20ii.
[Attirmed in 13 Can. Ry. Cas. 228, on the ground that the plaintiff-" 

right to an undergrade crossing had been established as an easement hy 
continuous user for twenty years.]
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('UOMSINOS FOR T1IE CONVENIENCE OF LANDS—IÎ1G1IT8 AND OBLIGATIONS of 
COM FANILS AND 1‘ROI‘RIKTORS.

Crossings which railway companies arc hound to make for the conveni­
ence of the lands over which the line is carried, are legal servitude*, and 
the proprietors are not obliged to establish a title. When a railway com­
pany lia* once provided crossings which it recognizes as being neeessarx. it 
cannot abolish one, under the pretext that one crossing was sullicieut. The 
board has no power to declare that an existing crossing is useless.

Saindon v. Tcmiscouata Ry. Co., 14 Can. Ky. Cas. 326, 41 Que. S.c.

I BOSSlNO IN THE NATL’BK OF A I ARM CROSSI.NU—ACCESS TO HIGHWAY—

Con striction and aiainten ami -Cates.
The Hoard granted a crossing in lhe nature of a farm crossing from the 

applicants' land* to a highway upon condition that all expenses of con­
struction and maintenance la- borne by the applicants and that gates lie e~ 
taldished, which must be kept closed, on both sides of the railway. | New 
v. Toronto, Hamilton A I hi Halo Ry. Co.. 8 Can. Hv. < as. ôu, followed.J

Richards & Bennett v. (Irand Trunk Ry. Co., 14 Can. Ry. Cas. 32'.».

Statutory right—Release iiy landowner.
Where a railway corporation buys a strip of land to be used as a right- 

of-way for a railway across a farm and takes with the deed of the strip 
the vendor’s release of all claim* lor severance or depreciation without any 
reservation to the vendor of any right to cross the railway over such a 
strip, the vendor is not entitled as of right upon the siib*ei|tieiit passing 
of a statute (ICC. Slat. 1011, e. 44, s. 11)7 i directing the company to make 
farm crossings for ‘‘persons across whose lands the railway is carried" to 
compel the company to provide a crossing over the strip so conveyed.

llotinsoine v. Vancouver Power Co., '.» D.L.R. 823. 15 Can. Ry. Cas. 00.
|Compare s. 100 of ICC. Stat. 1011, c. 44, as to the power of the British 

Columbia Minister of Railways to order a crossing.|

Lands taken for right-of-way—Compensation—Live stock or cattle

Upon an application by a landowner (after receiving compensation for 
land taken for right-of-way) for a cattle pass, the Board ordered that 
the pass be built upon condition that the money received from the com 
puny be returned, and in case of disagreement that the compensation be 
determined by arbitration under the Railway Act. In view of the incon­
venience caused upon farms in which live stock is kept amounting in some 
cases to the equivalent of a capital investment of #1,201». railway com­
panies should Is* willing to give a live stock or cattle pass where po**ildc.

Wilson Bros. v. Can. Northern Ontario Ry. Co., 10 Can. Ry. Cas. 27u.

Railways built before enactment of Railway Act—Existing farm
CROSSINGS BECAME EASEMENTS—RAILWAY INCREASING DIFFICULTIES.

43-44 Viet. (Que.) e. 43. s. 16 (1, 2), (Art. 6806. R.S.Q. 1009), compels 
railway companies to construct and maintain crossings, wherever farm* 
are crossed, by the railway. This obligation is imposed as well on rail 
ways already constructed as on those constructed after the passing of the 
Act, and, in respect of the former, the existing farm erossings become a 
legal servitude (easement i in favour of the real property eonneeted lev 
them. Consequently, railway companies ealimit render the use of such
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farm crossing more diflicult by widening the right-of-way and rendering 
the crossing steeper, and if they do hi they are liable in damages.

Drolet v. Can. Vac. Ry. Co., 16 Can. Ry. Cas. 280, 44 Que. S.C. 86.

Reopen i no—Reservation s.
Prior to the passing of the Railway Act of IhSS, there was no right t< 

n farm crossing unless it was specifically covered in the conveyance from 
the landowner to the railway, and to retain it, successors in title must 
have it explicitly reserved in the conveyances to them. | Midland Ry. ( 
v. Qribblc, 2 Cli.D. 129, K27; Toronto, Hamilton & Buffalo Ry. Co. v. Sim - 
son Brick Co., 17 O.L.R. 662. 8 Can. Ry. Cas. 404, followed.]

llillhousc, lluine & Booth v. Can. Vac. Ry. Co., 17 Can. Ry. Cas. 427.

Agreement between company and landowner—Jurisdiction of Board- 
Compensation—Arbitration.

The Board is unwilling to disturb agreements between railway com 
panics and landowners as to farm crossings to be provided, but it is mu 
hound by such an agreement if in contravention of the Railway Act, l!H)i;. 
or for other reasons void or voidable, and will in a proper case over-rid.■ 
it in order to see that the Railway Act is followed and a proper and con 
venient crossing given. When an agreement between a railway company 
and a landowner spirilles a level crossing, and it appears that the com­
pany has paid larger compensation in order to avoid the construction of 
an undercrossing, the Board if it afterwards orders an undererossing, not­
withstanding the agreement, may insist that the parties be restored to 
their original position, and may require the owner, as a condition of tin- 
order, to give security for the return of such part of the compensation 
already paid him as shall represent the excess over the compensation prop­
erly payable, having in view the improved facilities, such compensation to 
be determined by arbitration if necessary.

Ray v. Can. Northern Ry. Co., 16 Can. Ry. Cas. 276.

R IG IIT TO CROSS IX fi—ReLI NQÜI811M EX T—Co N VEY AN CE.
A provision in a deed of lands taken for right-of-way by a railway com­

pany, that the consideration is to include full compensation and indem­
nity for all damages or injury to the property by reason of the railway, 
does not constitute a relinquishment of the right to a farm crossing over 
the railway lands.

Lusty v. Vere Marquette Ry. Co., 21 Can. Ry. Cas. 93.
[Followed in Atkinson v. Vancouver, V. & E. Ry. Co., 24 Can. Ry. fas. 

378.]
Senior and junior rule—Right-of-way—Patent—Cost ok construct­

ing CROSSING.
The senior and junior rule applies to the case of a railway company 

with prior location having a patent of its right-of-way through a farm l"t 
and when the owner of the adjoining lands has a patent for the several 
portions subsequent to the date of the company’s patent, the expense of 
constructing the crossing must lie home by the owner of the farm.

Wimbles v. (Irand Trunk Pacific Ry. Co., 21 Can. Ry. Cas. 191.

Lapse of time—Conveyance of right-of-way—Right to crossing ex 
ti x g ui h ii ED— Agree m ext.

Notwithstanding the lapse of time without a demand for a farm cross­
ing, by the landowner or a conveyance of the lands taken for right-of- 
way for valuable consideration, the Board will apply s. 252 of the Rail 
way Act, 1906, which provides that every company shall make crossings
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for persons across whose lands the railway is carried convenient and prop 
er for the crossing of the railway for farm purposes, in all cases to which 
it may be applicable, unless the right to the crossing has by express terms 
been extinguished, either in the conveyance of the right-of-way itself or In 
a sufficient agreement otherwise expressed.

Harris v. Great Northern Ry. Vo., 21 (an. Ry. Vas. 111.*$.
| Followed in Atkinson v. Vancouver, Y. & K. Ry. Co., 24 Can. Ry. Cas.

ITS. |

( WISHING AT GRADE—CATTl.E PASS.

Where the railway was carried across a farm on a high embankment, 
and any crossing over it would lie inconvenient for cattle to get to pasture 
and water unless driven, the owner of the farm crossed by the railway was 
held entitled to a cattle pass (not an undercrossingi in line with farm 
lane. | Re Cockerline ami Guelph & Goderich Ry. Vo., 5 Van. Ry. Vas. 11.'$, 
followed.]

I.alandc v. Van. Northern Ontario Ry. Vo., 21 Van. Ry. Vas. 1114.
| Followed in Atkinson v. Vancouver, V. & E. Ry. Co., 24 Van. Rv. Cas. 

.178.1

Loss OF RIGHT TO FARM CROSSING BY HEVERAXCE OF OWNERS II 11‘ ON EITHER 
SIDE.

The mere acquisition of hinds on both sides of a railway right-of-way 
does not per se give a right to a farm crossing. The original owner hav­
ing lost his right to a crossing by conveying the lands on one side to an­
other person, a subsequent owner purchasing the lands on both sides from 
different vendors does not thereby acquire a right to a farm crossing to 
connect them. The Hoard, however, has jurisdiction under s. 2f>.1 of the 
Railway Act, 1110(1, to order a crossing, which it will exercise in a proper 
case and on proper terms. [See Grand Trunk Ry. Vo. v. Thcrrien, 30 Van. 
8.C.R. 48.1 ; Midland Ry. Vo. v. Cribble (1811.1),‘ 2 Ch. 1211. 827.]

O’Brien Bros. v. Van. Vac. Ry. Vo., 21 Van. Ry. Vas. 1117.

Expropriation—Contract—Servitide—Valve.

An owner entitled, under indenture with the Crown, to a crossing from 
one part of his farm to another, the land expropriated from him having 
been converted into a railway yard, and it being impossible to give the 
crossing contracted for, is entitled to the value thereof upon releasing and 
discharging the Crown from the obligation of constructing the same. 

Fontaine v. The King. .18 D.L.R. (122. Hi Van. Ex. 109.

I 1VERHEAD CROSSING—AGREEMENT FOR GRADE—SEVERANCE—COSTS.

When the landowner has received a liberal price for his land taken 
for the railway right-of-way, released the company by agreement from all 
claims for damages to the remainder by reason of severance, and lieeu 
given a farm crossing at grade, the Board, although not bound by private 
agreements, will not grant an overhead farm crossing at a more suitable 
location unless the owner agrees to bear u portion of the cost. [Re Cock­
er line and Guelph & Goderich Ry. Co., .1 Van. Ry Vas. 313; Lusty v. Pere 

s Ry. Co., 21 Van. Ry. Vas. 9.1: Lalande v. Van. Northern Ry. Co., 
21 ( an. Ry. Vas. 194, followed, and Harris v. Great Northern Ry. Vo.. 21 
( an. Ry. Vas. 193, referred to, are eited by the dissenting judgment of 
Commissioner Boyce, with reference to the apportionment of costs.]

Atkinson v. Vancouver, Victoria & Eastern Ry. Vo., 24 Van. Rv. (as.
.178.

Maintenance—Climatic conditions.

A railway company is not obliged, during the winter season, to keep

4627
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-now on a level farm crossing during mild weather, to meet a climatic con­
dition entirely controlled by the elements.

Saga la v. Can. Pae. Ry. Co.. 24 Can. Ry. Cas. 386.

Private or farm crohhixgs—Culvert for freshets—Specific perform 
axce—Damages from “constriction, maintenance and operation 

An agreement by a railway company with the landowner from whom ir. 
ptiieha-ed a right-of-way and as part consideration therefor to htiiM .< 
culvert mi as not to obstruct freshet overflows which benefited his Ian.I 
may be the subject of a decree for specific performance and the lamin' 
er's remedy is not one in damages only if the location and charactn 
tlie culvert required are capable of precise ascertainment. [Sanderson \ 
CiH'kermoiith & Workington Ry. Co.. II Ileav. 467. lft L.J. Ch. 563. an i 
Clowes v. Staffordshire, L.R. 8 Ch. 125, referred to.] A verlial agreement 
in construct a culvert so as not to obstruct a freshet overflow which va- 
of benefit to the party conveying the right-of-way may be shewn not with 
standing a release contained in the conveyance of all claims for seversn.,: 
and depreciation arising out of the taking or out of the “constructinn. 
maintenance and operation" of the railway ; such release does not absolve 
the railway from liability in respect of its failure to use such mean- t.. 
prevent damage to the landowner ns are reasonably possible consistently 
with the proper construction, maintenance and operation of the railway 
| It. v. Wycombe Ry. Co.. L.R. 2 tJ.B. 31ft; London & N.W. Ry. Co. v. Og- 
wcu. 8ft L.T. 401. 63 .1.1*. 2115. referred to.)

Whitcomb v. St. John & Qucliee Ry. Co.. IS D.L.R. 558.

FATAL ACCIDENTS ACT.
See Employees; Lord Canipliell’s Act ; Negligence.

FENCES AND CATTLE GUARDS.
A. Duty to Fence; In General.
B. Injury to Animals; Cattle Guards.
C. Defective Fences.
D. Animals at Large.

Injuries to cattle on government railways, see Government Railways.
Injury to animals on street railways, see Street Railways.
Injuries to animals while in transit, see Carriage of Live Stock ; Lim­

itation of Liability.

Annotations.
Duty to fence and liabilities arising therefrom. 1 Can. Ry. Cas. 4 hi. 2 

Can. Ry. Cas. 378.
Duty of railway company to maintain fences and liability for breach 

of, for injuries caused to animals. 3 Can. Ry. Cas. 248. 7 Can. Ry. Cas. 366.
Defective fences. 3 Can. Ry. Cas. 338.
Liability of railway company for injuries to children in consequence of 

failure to fence railway premises. 4 Van„Ry. Cas. 11.
Railway Fences and Cattle Guards. 6 Can. Ry. ( as. 50.
Right to recover for animals killed or injured on the railway, ft Can. 

Ry. Cas. 48.
Injury to animals resulting from wilful act or omission of owner. 13 

Cnn. Ry. Cas. 361.
Liability of railway company for injury to cattle running at large by
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reason of failure to fence. 14 Can. Ry. Cas. 203, 7 Can. Ry. Cas. 300, 17 
Can. Ry. Cas. 70.

Liability for defects in fences and cattle guards. 10 Can. Ry. Cas. 11», 
17 Can. Ry. Cas. 70.

Animals at large. 10 Can. Ry. Cas. 11». 17 Can. Ry. ('as. 70. 1!» Can. 
l’y. Cas. 321. 21 Can. Ry. Cas. 13».

Negligence or wilful act or omission of owner. 21 Can. Ry. Cas. 13».
Animals on railway tracks. 21 Can. Ry. Cas. Vit.
Animals at large through “wilful act or omission of owner.” 7 Can. Ry.

( as. 300, 32 D.L.R. 31»7. 33 D.L.R. 423. 33 D.L.R. 4SI.

A. Duty to Fence; In General.
Highway crossing—Pnom thin—Statutory rkiji irkmkxth.

Ry the Railway Act, 1888, s. It»7, as amended hy 33 & 30 Viet. e. 27, s. 0. 
it is provided that “at every public road crossing at rail level of the rail­
way, the fence on both sides of the track shall be turned in to the cattle 
guards, so as to allow of the safe passage of trains.” Ry s. 231» of the 
former Act, as amended by s. K of the latter, it is provided that “no loco 
motive or railway engine shall pass in or through any thickly peopled 
portion of any city, town, or village, at a speed greater than six miles an 
hour, unless the track is fenced in the manner prescribed by this Act : 
Held, that the words "in the manner prescribed by this Act” do not refer to 
the turning in of the fence to the cattle guards; and. although no other fence 
is specifically prescribed in the railway legislation, the meaning of s. 23!» 
is. that unless the track, including the crossing, is properly fenced or 
otherwise protected so as to efficiently warn or bar the traveler while 
a train is crossing, or immediately alamt to cross, the maximum speed at 
which a train may cross in thickly peopled portions of cities, towns, and 
villages, is six miles an hour. The plaintiff was struck by a train at a 
crossing over a main street in an incorporated town, not protected by a 
gate or watchman. In an action to recover damages for his injuries, the 
jury found that the train was traveling at the rate of twenty miles an 
hour, and that the injury complained of was caused by this excessive 
speed, coupled with the absence of proper protection at the crossing, and 
without negligence on the plaintiff’s part ; and the Court, though there 
was strong evidence of contributory negligence, declined to interfere.

McKay v. Grand Trunk Ry. Co., 3 Can. Ry. Cas. 42, 5 O.L.R. 313.
[Reversed in 34 Can. S.C.R. 81, 3 Can. Ry. Cas. 32.]

Highway crossings—Protkctiox at.
Ss. 197, 239 of the Railway Act, ISSS, as amended by 33 & SO Viet. c. 20 

(I).I, ss. 0, 8, do not require that railway companies shall erect fences 
and gates at highway crossings in thickly peopled parts of cities, town*, 
and villages before running their trains across such highways at a greater 
speed than six miles an hour. The power to determine whether gates 
should be placed at highway crossing rests with the Railway Committee 
and not with a jury. [Lake Erie, etc., Ry. Co. v. Barclay, 30 Can. S.C.R. 
300. distinguished.]

Grand Trunk Ry. Co. v. McKay, 3 Can. Ry. (’as. 32, 34 Can. S.C.R. 81
[Followed in Tabb v. Grand Trunk Ry. Co.. 8 O.L.R. 314; (’lark v. Can. 

Pav. Ry. Co., 14 Can. Ry. ('as. 31. 2 D.L.R. 331 ; adhered to in Grand 
Trunk Ry. Co. v. Hainer. 3(5 Can. S.C.R. 183; Grand Trunk Ry. Co. v. Per 
fault. 30 Can. S.C.R. (578; Lake Krie & I). R. Ry. Co. v. Marsh. 33 Can. 
S.C.R. 198; discussed in Perrault v. Grand Trunk Ry. Co.. 14 Que. K.R. 
24S, 2(50 ; (list inguished in Burt eh v. Can. Pae. Ry. Co., 13 O.L.R. 032 ; 
Rowland v. Hamilton, Grimsby, etc., Ry. Co., 19 Can. Ry. Cas. 214; fol-
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lowed in Carrier v. St. Henri, 30 Que. S.C. 47; Grand Trunk 15y. Co. v 
Daoust, 14 Que. K.B. 551; Que*iec & Lake St. John lty. Co. v. Girard. 1.1 
Que. K.B. 51; Minor v. Grand Trunk Ry. Co., 22 Can. lty. Cas. 104. 35 
D.L.R. 100; referred to in It. v. Grand Trunk Ry. Co., 17 O.L.R. 001 ; Smith 
v. Niagara & St. Catharines lty. Co., o O.L.R. 158; Wabatdi Ry. Co, \ 
Mi seller, 0 Can. Ry. Cas. 70, 38 Can. S.C.R. 00; relied on in Girard v 
Quebec & Lake St. John Ry. Co., 25 Que. S.C. 248.J

Faii.vbf. to fence—Contributory negligence—Infant.
A street ran to the north and to the south from the defendants' track* 

in a city hut did not cross them. With the tacit acquiescence of the de­
fendants, however, foot passengers were in the habit of crossing the tracks 
from one part of the street to the other and for convenience in doing so 
part of the fence between the tracks and each part of the street had been 
removed. A boy of nine intending to cross from one part of the street t , 
the other walked through the opening in the fence to one of the track*. 
While lie was standing and playing upon this track waiting for a train on 
another track to pass lie was struck by a train running at a speed of 
about forty miles an hour and was killed:—Held, that there was a clear 
neglect of a statutory duty by the defendants in permitting the track to 
remain un fenced and at the same time running at such a high rate of 
speed ; that it was for the jury to say whether upon all the facts the de­
ceased had displayed such reasonable cure as was to have been expected 
from one of his tender years ; and that their verdict in favour of the 
child’s father could not be interfered with. Judgment of Falcon bridge 
C.J., affirmed.

Tabb v. Grand Trunk Ry. Co., 4 Can. Ry. Cas. 1, 8 O.L.R. 203.
[Followed in Botvin v. Can. Pac. Ry. Co., 4 Can. Ry. Cas. 8.]

Failure to fence—Contributory negligence—Infant.
On the west side of a street in a city, east of and parallel to the rail­

way, were a numlter of dwelling houses, with the lots on which they stood 
not fenced, leaving a large open space in the rear, next to the railway 
fence, in which there were openings. A boy of eight years and seven 
months, while engaged in playing with his companions, went through one 
of the openings in the railway fence, and getting upon the line was killed 
by a train running at the rate of twenty-five miles an hour. The jury 
found that the boy’s death was due to the negligence of the defendants, 
consisting in the poor condition of their fence; that it was not due to tint 
boy’s own negligence, who was incapable of reasonable thought in the 
matter, and that he was not a trespasser:—Held, affirming the judgment 
of Faleonhridge, C.J.K.B., that the Court might draw the inference of 
fact, under Con. Rule 817. that the boy’s death was due to defendants 
negligence in allowing their train to pass through a thickly peopled por­
tion of the city without the track's being properly fenced and that the 
defendants were liable. | Tabb v. G. T. Ry. Co., 4 Can. Ry. Cas. 1. 8 u.L.lk 
203, followed.]

Potvin v. Can. Pac. Ry. Co., 4 Can. Ry. Cas. 8.
Injury to child—Vnfenced premises—Trespasser.

A boy, over eight years of age. entered from the adjoining highway 
the un fenced freight yard of the defendants, for the purpose of gathering 
pieces of coal dropped from the cars, and in doing so got under or along­
side the wheels of a car which, in being shunted, ran over and killed hint, 
at a place over 400 feet from where he entered the yard :—Held, that he 
was wrongfully trespassing where he had no business or invitation to he:
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—Held, also, that the plaintiffs had not satisfied the onus east upon them 
to establish by evidence circumstances from which it might fairly lie in­
ferred that there was reasonable probability that the accident resulted 
from the absence of a fence at the place where the boy entered. [Williams 
v. Cireat Western Ry. Co. (1874), L.R. 9 Kxoh. 157, distinguished: Daniel 
v. Metropolitan Ry. Co. (1808), L.R. 3 C. I*. *210, affirmed (1871), L.R.
5 ILL. 45, followed.]

Newell v. Can. Vac. Ry. Co., 5 Can. Ry. Cas. 372, 12 O.L.R. 21.
[Referred to in Clloster v. Toronto Klee. Light Co., 12 O.L.R. 413.]

Highway crossing—Township roads Fencing.
The provisions of 55 & 50 Viet, c. 27, s. 0 amending s. 107 of the Rail­

way Act, 1888. and requiring, at every public road crossing at road level 
of the railway the fences on both sides of the crossing and of the track to 
he turned into the cattle guards applies to all public road crossings and 
not to those in townships only as in the case of the fencing prescribed by 
s. 104 of the Railway Act. lsss. [Crand Trunk Ry. Co. v. McKay, 3 Can. 
Ry. ( as. 52, 34 Can. 8.1.R. 81, followed.1

<1 rand Trunk Ry. Co. v. Hainer, etc., 5 Can. Ry. Cas. 50, 3<i Can. S.C.R. 
180.

| Applied in .lolicoeur v. Crand Trunk Ry. Co., 34 Que. S.C. 460; dis­
tinguished in lteck v. Can. North. Ry. Co., 2 A.L.R. 558; Tinsley v. Toronto 
Ky. Co., 17 O.L.R. 74; referred to in Kisenhauer v. Halifax & S. W. Ry. 
Co., 42 X.8.R. 434.]

Right to fence iugiit-ok-way—Interference with access to spring.
A railway company which in constructing its line ami fencing in its 

right-of-way pursuant to its statutory right so to do, thereby interfered 
with plaintiff's access to a spring on the premises of another railway 
which he was permitted to use as a mere licensee, is not liable to him for 
damages for such interference.

Rail v. Sydney & Louishurg Ry. Co., 9 D.L.R. 148.

Vninclosed lands—Fences—Orders for all railways.
Vnder the Railway Act, 11106, the Hoard does not possess authority to 

make a general order requiring all railways subject to its jurisdiction to 
erect and maintain fences on the sides of their railway lines where they 
puss through lands which are not inclosed and either settled or improved; 
ft can do so only after the special circumstances in respect of some de­
fined locality have been investigate! and the necessity of such fencing in 
that locality determined according to the exigencies of the ease. Duff, J., 
contra. The Railway Act empowers the Hoard to order that, upon lines 
nf railway not yet completed or open for traffic or in course of construe- 
ion, where they pass through inclosed lands, the railway companies should 
construct and maintain such fences or take such other steps as may be 
necessary to prevent cattle and other animals from getting upon the right- 
of-way. Idington, J.. contra.

Re Can. Northern Ry. Co. and Board of Railway Commissioners (Fenc­
ing Case), 42 Can. S.C.R. 443, 10 Can. Ry. Cas. 104.

| Followed in Xutana v. Can. North. Ry. Co., 14 Can. Rv. Cas. 11, 7 
D.L.R. 888.]

Faii.vre to fence—Dvty of Crown,
(1) Where the Crown is not required liy the adjoining proprietors to 

fence its line of railway, there is no duty, in favour of a trespasser, ea-t 
upon the Crown by the provisions of es. 22, 23 of the Covcrnment Rail- 

Can. Ry. L. Dig.—25.
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ways Act to fence as aforesaid. (2) The suppliant, while working on a 
property adjoining the I.C.R. within the city of Levis, was injured while 
innocently trespassing on the right-of-way, there being no fence erected, 
or other means taken, by the Crown to mark the boundary between tie 
adjoining property and the railway. It was not alleged that the adjoin 
ing owner had requested the Crown to fence:—Held, that the suppliant 
hail made no ease of negligence against the Crown under subs, (c) of a. 20 
of K.S.C., c. 14».

Viger v. The King, 10 Can. Ry. ('as. 201, 11 Can. Ex. 328.

Rioiit-of-way fences—Dkfavlt—Penalty.
Where a railway was built ami not fenced for many years through n 

thickly settled, highly cultivated and rich agricultural district, the Board 
ordered the right-of-way to be fenced by the railway company under s. 2.» 1 
of the Railway Act, 1000, and imposed a penalty of $50 a day for ea< 
day’s default after the time speeilied in its order. I Re Board of Railwax 
Commissioners and Can. Northern Ry. Co. (Fencing Case), 42 Can. S.i .1:. 
143, 10 Can. Ry. Cas. 104, followed. 1

Xutana v. Can. Northern Ry. Co., 14 Can. Ry. Cas. 11, 7 D.L.R. K.ss

Orders of Boar»—Extension of time—St.xtvtory requirement.
The obligation to fence being imposed by statute and not, in the first 

place, by order of the Board, the Board will not extend the time for com­
plying with a specific order requiring fencing, but will preferably cancel 
its orders on the subject, and leave all parties to the operation of the act.

Re Fencing at Savona, B.C., 10 Can. Ry. Cas. 10».

Injury to animais.
.S. 204 of the Railway Act, 1006, must be read with reference to condi­

tions of s. 254, and where there is no obligation to fence then- can be no lia­
bility for injury to cattle, whether “at large” or “at home:’* but where 
there is an order compelling railway companies in general to fence, a 
special order partly relieving a railway company front such duty at 
certain portions of the locality in question does not relieve the company 
from liability, in the absence of evidence as to where the animals yet 
upon the railway. (Per McCarthy, J.) (Higgins v. C.P.R. Co., if Can. 
Ry. Caa. 34, followed; Parka v. C.N.R. Co., 14 Can. Ry. Caa. 247, disap­
proved.]

Waite et al. v. Grand Trunk Pacific Ry. Co., 21 Can. Ry. Caa. 126, 27 
D.L.R. 649.

[But see 21 Can. Ry. Caa. 135 (note).]

Fen< es—Rigiit-of-way—Navigable river—Obstruction.
Under a. 254 of the Railway Act, 1006, the respondent is only obliged to 

maintain right-of-way fences turned in to the track at each end of the 
bridge over the Souris river, a stream on which timber may be floated: 
therefore, under s. 230 the respondent is prohibited from placing fences, 
which would amount to an obstruction, across the river.

Abrey v. Can. Pac. Ry. Co., 23 Can. Ry. Caa. 17.

Contiguous parallel lines—Private lands—Responsibility—Joint 
tortfeasors.

The provisions of a. 254 of the Railway Act, 1006, as to fencing the 
right-of-way apply so as to require a fence between two contiguous parallel 
lines of different railway companies, and default in maintaining same may
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invulvv hot h in re*|>oiisihility for the killing of cuti le straying upon tin* 
track because of a defect in the railway faming adjacent to private lamls. 

Legault v. Montreal Terra Cotta Co., 20 D.L.R. ,‘jSS,

SI AM)Attn OF FKN( KM—Sl ATl TORY Olll.lOATlOXS.

The statutory ohligation imposed upon railway companies to provide 
fences which would prevent cattle and other animals from getting on the 
railway is a su Undent protection to the •, and it is inadvisable for tlin 
Hoard to prescribe any standard fence.

Re Standard Railway Fences, 20 W.L.R. 4.‘>2.

XEULECT OF COMPANY TO FIWK RIGHT-OF-WAY—lX.M'RY TO ADJOINING LAND 
BY CATTI.K STRAY I XU—BOUNDARY FENCES.

Under s. 145 of the Alberta Railway Act, 1007, dealing with damages for 
failure of a railway company to fence a right-of-way. and being the counter 
part of s. 104 of the Dominion Railway Act, as it stood from 1X00 until 
1003, the duty of the company extended only to fencing for the purpose of 
preventing animals from being injured by the company's trains and engines, 
and did not impose the duty of erecting boundary fences to prevent animals 
from straying front the right-of-way to adjoining lands. |(lrand Trunk Ry. 
Co. v. James, 31 Can. S.C.R. 420. applied and followed ; Winter hum v. F.d- 
monton Yukon & Pacific Ry. Co.. 1 Alta. L.R. 92. 29N, referred to.)

Philip v. Canadian North-Western Ry. Co.. 28 W.L.R. 4.31, ü W.W.R.
1220.

B. Injury to Animals; Cattle Guards.
See also C., p. 393, and I)., p. 398.

Statement of defence—Leave to plead other di i excks with “.not
GUILTY BY STATUTE"—INJURY TO ANIMALS ON TRACK—CATTLE GUARDS.

Daniel v. Can. Vac. Ry. Co.. 0 W.L.R. 538.
[Followed in Lougheed v. Hamilton. 1 Alta. L.R. 17, 7 W.L.R. 204.) 

Neglect to fence—Injury to crops on adjacent farm ry cattle ires-
PASSING.

Pempeit v. Can. Northern Ry. Co., 12 W.L.R. 384 (Alta.).

Animals killed on track—Duty to fence—Unenclosed lands.

11 ) Where the locality is one in which the lands on either side of tie* 
railway right-of-way are not enclosed and either settled or improved, 
there is no liability on the defendants to fence. (2) Where animals are 
killed on railway property, and there is no evidence of the existence of 
any highway, the burden was on the defendants, under s. 294 of the Rail­
way Act. 190(1, to shew that the animals were at large through the neg­
ligence or wilful act or omission of the owner ; and they satisfy this onus 
by shewing, from the plaintiff's own evidence, that when his horses were 
let out of the stable they could go anywhere they wished that no restraint 
was imposed on them, and no care taken to see that they did not go di­
rectly to the railway track. Whether cattle are "at large” or no, depends 
on whether they arc under restraint or control, quite irrespective of wheth­
er they arc on their owner's land or not. If, however, the animals were 
net "at large” s. 294 did not apply, and the plaintiff had no cause of ac­
tion. because the defendants were under no liability to fence.

Krenzenbeck v. Can. Northern Ry. t o., 13 W.L.R. 414, 14 Can. Ry. Cas.
226.

3
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Animals killed on track—Highway crossing—Ixsufuvikxt iaiiii:

'I lu» plaintiff's horse got on tin* right-of-wuy of the defendants, and v.i« 
killed hy a passing train. 'I’he evidence shewed that the animal got on t > 
right-of-way from the highway, where lie was at large, being frighten, i 
and driven there hy the train which killed him ; he was not struck until 
after he was in the right-of-way and had passed over three rattle guard': 
—Held, that the defendants could not escu|ie liability under s. 201 i ♦ 
of the Railway Act. 1000. on the ground that the animal did not sti.i\ 
hut was driven by their train into the right-of-way ; the cattle guards at 
the highway crossing was not •‘sufficient,” within the meaning of >. I 
(3), because the animal did get on the railway. Parliament has im 
posed on railway companies the absolute duty to protect their lines fr-ua 
animals. [Becker v. Can. Par. lly. Co., 5 W.L.R. 070. approved.J 

Clare v. Can. Northern Hy. Co.. 17 W.L.R. 030 (Alta.).

Culvert—Duty to fence —Neoi.ioence.
A natural watercourse, which flowed through a culvert under a railu.n 

truck, dried up in the summer, and to prevent cattle from passing through 
it the railway company had placed gates in the culvert, which they neg­
lected to keep up. and by reason of the absence thereof, of which the emu 
puny was duly notified, the plaintiffs cattle, which were lawfully pasturing 
in a field on one side of the track, got through the culvert into a fiel I mi 
the other side of the track, and from thence on to the railway track, whei 
they were injured:—Held, that the defendants were bound to keep the watt r 
course as part of their railway properly fenced, and were liable for the 
damages sustained h\ the plaintiff.

•lames v. (fraud Trunk Hy. Co., 1 Can. Hy. Cas. 407. 31 O.R. (172.
|Affirmed in 1 O.L.R. 127. 1 Can. Hy. Cas. 400 ; reversed in 31 Can 

S.C.R. 420; 1 Can. Hy. Cas. 422: approved in McKellar v. Can. Par, liy 
Co., 14 Man. L.K. (118; distinguished in Arthur v. Central Out. Hy. Co.. 
11 O.L.R.* 537 ; Davidson v. (fraud Trunk Hy. Co., 5 O.L.R. 374, 2 Can. 
Hy. Cas. 371 ; Fensorn v. Can. Pac. Hy. Co., 7 O.L.R. 234; Winterhiiru v 
Kdmonton V. & P. Ky. Co., 1 Alta. L.R. 315; followed in Hunt v. (fraud 
Trunk Pae. Ky. Co.. IS Man. L.R. 603, 10 W.L.R. 681 : referred in in 
Daigle v. Temiseouata Hy. Co., 37 N.B.R. 223; Winter burn v. Kdmonton 
V. & P. Ky. Co.. 1 Alta. L.R. 05.]

Culvert—Animais on track—Duty to fence—Negligence.
The plaintiff’s horses, which were in a field on one side of the defendants' 

line of railway, passed to a field on the other aide through an unfeiieed 
culvert over which the line ran. and the fence in that field being broken, 
wandered to the highway, and then at a crossing went on the line of rail 
way and were killed:—Held, that the defendants were bound to fence 
the culvert, and that not having done so they could not set up that tin* 
horses were not lawfully on the highway, or defeat the plaintiffs claim 
to damages. Judgment of Street, J., 1 Can. Hy. Cas. 407, 31 O.R. (172. 
affirmed. [Young v. Krie & Huron Hy. Co., 27 O.R. 530, commented on.] 

James v. Grand Trunk' Hy. Co.. 1 Can. Hy. Cas. 400, 1 O.L.R. 127.
[ Reversed in 31 Can. S.C.R. 420, 1 Can. Ry. Cas. 422.]

Duty of fencing a culvert—Negligence—Cattle on highway.
A railway company is under no obligation to erect or maintain a fence 

on each side of a culvert across a watercourse and where cattle went 
through the culvert into a field and from thence to the highway and stray-
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iiig on to the railway truck were killed, the company wan not liable to 
their owner.

( !rand Trunk Ry. Co. v. James, 1 Can. Ry. Cas. 422, 31 Can. S.C.R. 420.
| Distinguished in Davidson v. Grand Trunk Ry. t o., 2 Can. Ry. < as. 

371, O.L.R. 574 ; followed in Kensom v. Can. Pac. Ry. Co., 2 Can. Ry. 
t a a. 370, 2 O.W.R. 47!».]

IM TV TO FENCE RIGHT-OF-WAY—LIABILITY FOR DEATH OF ANIMAL NOT AVT- 
UALLY STRUCK HY TRAIN.

Cndcr subs. 3 of s. 1!»4 of the Railway Act, 1888, as reenacted by 53 
Viet. c. 28, s. 2, a railway company is not liable in damages for the death 
of an animal wliieh, having got on the track through a defective fence, is 
frightened by a train anil then runs into a barbed wire in another part 
of the fence and is so cut by the barbs that it dies. The damage to the 
animal cannot be said to be “caused by any of the company’s trains or 
engines,” unless the animal is actually struck by the train or engine.
| Dicta of the Judges in James v. Grand Trunk Ry. Co., I O.L.R. 127, 31 
Can. S.C.R. 42ft. and decision in Win spear v. Accident Insurance Co., ti 
Q.H.D. 42, followed.]

MvKellar v. Can. Pac. Ry. < o.. 3 Can. Ry. Cas. 322. 14 Man. L.R. 1114.
[Followed in Hunt v. Grand Trunk Phc. Ry. Co., is Man. L.R. 004, in 

W .L.R. 581 ; distinguished in \\ interimrn v. Kdmonton, V. & P. Ry. Co.,
1 Alta. L.R. tlô. |

Animal killed on track- Km aim: to highway—Oven gate.
'Hie plaintiffs horse escaped from a field by jumping a gate without the 

owner’s knowledge and got upon the highway, went a short distance and 
on to the track where it was killed by a train :—Held, that the company 
was negligent for failing to have the place fenced or properly protected 
through which the horse reached the track, [Railway Act, 1003, s. 1!»!»1 
that the ease could not have been withdrawn from the jury and that the 
plaint ill’ was entitled to recover the value of the horse, though not in 
charge of a competent person [Railway Act, 1003, s. 237 (4)].

Lebu v. Grand Trunk Ry. Co., 5 Can. Ry. Cas. 320, 12 O.L.R. 500.
I Followed in Parks v. Can. Northern Ry. Co., 14 Can. Ry. Cas. 247.]

Duty of Maintenance—Lack of fence iiy consent—Animals of third
PARTY.

S. 104 of the Railway Act, 1888, obliging railway companies to construct 
fences on both sides of their track, is imperative and a matter of public 
interest, and the responsibility it imposes extends to a third party whose 
animal being lawfully on neighbouring ground is killed owing to tbe ah* 
senee of sueli fence, although it was at the request of the proprietor whoso 
land bordered on the railway track, that the company omitted to make 
said fence.

Quebec Central Ry. Co. v. Pellerin, It Can. Ry. Cas. 1, 12 Que. K.P».

| Considered in Carrutliers v. Can. Pac. Ry. Co.. Hi Man. L.R. 327, 6 Can. 
R.v. t as. 13.]

Animal killed on track—A ns en ce oe fence—Lands not improved.
The railway line of the defendants passes through the land of the 

plaintiff which is owned, occupied, and cultivated by him. There is no 
fence whatever on or around plaintiff’s land, nor on either side of the 
railway. Plaintiff’s cow was pasturing on his land south of the railway 
when she ran on the track and was killed. Held, that the lands adjoining
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the railway must nut only In* improved or settled lint also enclosed Im-Im. 
the company is required to erect fences under s. 11HI of the I ta il wax Ai t. 
1003.

Sehellenherg v. Can. I’ae. Ry. Co., li Can. Ry. Cas. -0. 3 W.L.R. 437.
| Referred to in McLeod v. Can. North. Ry. Co., 8 Can. Ry. Cas. 3!», Is 

O.L.R. ttltl.J

Injury to cattle—Chohsino—Sm iAi. agreement—Tenant.
S. 237, subs. 4, of the Railway Act, 1003, enacts that : “When mix 

cattle or other animals at large upon the highway or otherwise, get lip,.,, 
tin* property of the company and are killed or injured hy a train, tli- 
owner of such animals so killed or injured shall he entitled to recover tin 
amount of such loss or injury against the company . unless tin
company . . . establishes that such animals got at large through tin
negligence ... of the owner or his agent . . . —Held. that, mi
the proper construction, the reference in the above section is not to am 
mais getting upon the railway from an adjoining enclosure, hut onlx t. 
animals at large upon the highxvav or otherwise at large; and that ii «.in 
have no reference to animals escaped from an adjoining Held where, apart 
from any defect in railway fencing, they were properly enclosed. I In 
action was brought for the loss of cattle of the plaintiff which e-capc.l 
I min his enclosure and got upon the railxvay and were killed. The plain 
i ill' was a lessee from the owner for one year, and his animals gut un 
the railway owing to a defective gate at the farm crossing. Prior to the 
plaintiffs lease the owner had agreed xxitli the defendants that lie might 
put in the crossing provided lie did it himself and would keep his gales 
up, and that the defendants should not lie responsible for anything lie 
might lose on that crossing:—Held, that this agreement exonerated the 
defendants, the plaint ill' being hound hy it xx bet her he knew it or in»' 
when he took his lease:—Held, also, per Riddell. .1.. that the plaintiff"-» 
contributory negligence disentitled him to recover. It xx as proved l-x 
evidence properly admitted that the plnintilT had agreed with the owner 
to keep up the gates, and while this could not lie relied upon by the de­
fendants as an estoppel, or, in itself a perfect defence hy way of eon 
tract, it was cogent evidence of contributory negligence, for the plaint ill" 
knew it was his duty to keep the gate in repair and he knew that the gate 
was not a safe gate, yet lie delilieratcly put his animals into the Held.

Ventes v. (5rami Trunk Ry. Co., 7 Can. Ry. Cas. 4. 14 (I.LR. 03.
| Discussed in Woodhiirn Milling Co. v. (Iraltd Trunk Ry. Co., Ill O.L.R. 

270; referred to in Clayton v. Can. Northern Ry. Co., 17 Man. L.R. 133. 
7 Can. Ry. Cas. 355; referred to in Higgins v. Can. Vac. Rv. Co., Is u.l. i: 
12.1

Ll.MIII.ITY TO I K.M E L.XXIIS NOT ENCLOSED—CATTLE AT I.AROK.
The plaintiffs cattle passed from his land (lots 41 and 42) on to the 

defendants' right-of-way. and westerly thereon to and across lots 13 
and 44, and from off lot 44 again on to the right-of-way. where they were 
killed by a passing train. The railway was not fenced across these lot- 
nor for many miles on either side of the plaintiff's lands. South of the 
railway the plaintiff's land was improved and settled, and was enclosed 
in the following manner: A colonization road ran south-westerly through 
the plaintiff's land and was fenced on each side; there was a fence on the 
east side of lot 41 from the colonization road to the right-of-way. and 
on the west side of lot 42 there was a fence from the colonization road 
to a point within 7ü rods of the right-of-way, of which 70 rods niton' AH 
toils was a “slash” of upturned trees, whose roots had been burned and
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thon blown down and left just as they fell ; for 20 rod* south from the 
right-of-way there was no fence or other obstruction hut a ditch had been 
dug by the defendants upon their right-of-way south of the roadbed ex­
tending westward on defendants' land to the north of plaintiffs land 
and part of McMullen's (the adjoining owner) land, until it turned 
southward for a distauee of more than 20 rods to a creek on lot 14. for 
the purpose of carrying oil" the water from defendants' land. The remain­
der of plaintiffs land south of the colonization road «as in a state of 
nature and used for pasture except a small enclosed portion. There were 
no fences on McMullen's land other than that referred to on the west 
side of plaintiffs land. The plaintiff claimed the right, under an agree­
ment, with McMullen to pasture his cattle on lots 411 and 44 : —Held, 
(I) that neither the plaintiffs nor McMullen's land was so enclosed as 
to make the defendants liable to erect a fence between their right of-way 
and these lands as required by s. 254 of the Railway Act, l'.MMi, and s. 11MI 
of the Railway Act. 11KK1. fChair v. Can. Northern Ry. Co., 5 Can. Ry.
I'as. ::;t4, referred to.) (2) That the plaintiffs cattle having the right 
to lie on McMullen’s land were not at large within the meaning of subs.
I of s. 204 of the Railway Act, lOOtl, and the defendants were not liable 
for their loss, hut even if the cattle were considered to be at large, the 
plaintiff could not recover. |< urruthers v. Can. Vac. Ry. Co., ti Can. Ry. 
Cas., at p. 10. followed.)

liiddeson v. Can. Northern Ry. Co., 7 Can. Ry. Cas. 17.

\ XI MAI. KILLED ON TRACK—FaKM CROSSING—A NI MAI. AT LARGE.

Action for damages for a mure killed on the defendants' railway track 
while the mare was running at large, having presumably got upon the 
railway track at the farm crossing of a man named Morton at which 
there were cattle guards hut no gates:—Held, Martin. .1., dissenting, that 
hi the absence of evidence that the mare was unlawfully at large at 
Morton’s crossing, the railway company was negligent in not maintain­
ing gates at Morton's crossing, and that, according to the law to lie ad­
ministered in Rritish Columbia, she was "not wrongfully on the railway" 
and the owner was entitled to recover : — Held, further, that the fact of 
farm crossings lieing provided with cattle guards instead of gates at the 
request of Morton, the owner, did not relieve the defendants front their 
statutory duty under the Railway Act to maintain gates at this point. 
Decision of Irving, ■!., at the trial, reversed.

Coen v. New Westminster Southern Ry. Co., 7 Can. Ry. Cas. tltt, 5 W.L.R. 
214.

"IzW'AMTY,” MEANING OK —< till.IG AI lo.N OK RAILWAY TO FENCE.

Haintill's animals were killed on defendants’ track, the right-of-way 
of which passed in front of his land. There was no fence erected on this 
portion of land, either by the railway company or plaintiff. The north 
end of the plaintiff’s ranch was within HÜ0 yards of the municipal limits 
"f Fertile. There were about two acres of the ranch with a frontage of 
b*»0 feet on the right-of-way, and about 200 feet off was an enclosure 
used as a goat pen, about 20 by .'JO feet. There was also a potato patch 
of about three-quarters of an acre, and a moveable fence separating this 
patch from a grassy portion. This, together with a piece of fencing along 
a waggon road, but not reaching the right-of-way by some 225 feet, was 
the only fencing on the ranch. There was evidence of scattered places 
in the vicinity, some being fenced and others not. but with unfenced and 
unoccupied land intervening:—Held, by the Full Court, reversing the hold­
ing of Wilson, Co. J., (Clement* J., dissenting), that as the land in ques-



FATAL AUÏHUNTS ACT.:5i* J

tion jH*r sc could not lie classed as a settled or inclosed locality, there 
was no obligation on the company to fence its right-of-way in the .1 >•- 
sence of an or<ler from the Hoard to do so; and that their contiguity ii 
the limits of an incorporated town did not constitute the lands a por­
tion of the settled locality of such town. Having regard to the powers 
given the Board by s. 254 of the Hailwav Act, 1900, and particularly 
the language of subs. 4, the word “locality” must la* construed without 
reference to the proximity of town limits.

Cortese v. ( an. Pac. By. Co., 7 Can. Hy. Cas. .‘145, Kl B.C.H. .'122.

Liability to fence—Lands not enc lose»—Cattle at large.
S. 254 (4) of the Railway Act, 19UÜ, is not retroactive. The exemption 

from the obligation to erect fences in localities described in this su 
does not relieve a railway company from liability for animals killed on tli - 
railway where fences were erected before the passing of the Act, and 
were thereafter maintained. The track of a railway company passing 
through a locality in which the lands on either side were not enclosed 
and either settled or improved (s. 254 141) was fenced on both sides 
where adjacent to a public highway. The plaintiffs cow was turned 
out of its stable to pasture on unenclosed land and wandered along the 
public highway (which highway ran parallel to the railway) until it got 
upon the property of the defendants, through their defective fence, where 
it was killed :—Held, (1) that the defendants had not established upon 
the evidence that such animal bad got at large £hrough the negligence or 
wilful act or omission of the plaintiff. (21 That the defendants having 
erected the fence although not bound by law to do so and maintained 
it before and since the passing of the Act, are not exempted from lia 
bility to the plaintiff under s. 254 (4).

Quinn v. Can. Vac. Ry. Co., 8 Can. Ry. Cas. 143.

Damage to chops by animals—Access from right-of-way—Liability.
S. 254 of the Railway Act, 1906, requires the railway to fence its right- 

of-way under certain conditions, and subs. 3 provides “such fences . . . 
shall lie suitable and sutlicient to prevent cattle and other animals from 
getting on the railway.” S. 427 provides that “every company omitting 
to do any act or thing required to be done ... is liable to any person 
injured thereby for the full amount of damages sustained by such omis­
sion”:—Held, that where the railway company bad not fenced its right 
of-way adjacent to the plaintiff's lands, and cattle came in on such lands 
and caused damage to crops by reason of the company’s neglect to erevt 
fences, the railway company is liable notwithstanding that the rest of 
the lands are not enclosed by a “lawful fence.” fRemarks on Fence Or 
dinance (N.W.T. 1903, 2nd Session, c. 28), subss. 2. 7.]

Winterburn v. Kdmonton, Yukon & Pacific Rv. Vo., 9 Can. Ry. Cas. 1, 
1 Alta. UR. 92.

fAffirmed in 1 Alta. L.R. 298. 9 Can. Hy. ('as. 7: considered in Rmx 
v. Kdmonton Y. & P. Hy. Vo.. 2 Alta/L.R. 381; White v. Grand Trunk 
Pac. Ry. Co.. 2 Alta. L.R. 546; Hunt v. Grand Trunk Pac. Rv. Co., 18 Man. 
L.R. 609, 613, 10 W.L.R. 581.]

Omihkion to fence—Liability—Damage to adjoining landowner 00
CAHIONBD HY ANIMALS—Hi STORY OF I.EGI8LATION.

Where a statutory duty is imposed, neglect of the duty gives the party 
damnified thereby a right of action, unless the person damnified i« ex­
cluded from a particular class of [arsons who are alone intended to lie 
benefited by the statute. The fences required to be erected by the rail-
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way conijiany under a. 254 of the Railway Act, 1000. are for all pur pones 
which they may serve, and consequently, by virtue of a. 427, the company 
is liable for all damage of whatever kind resulting from the omission 
to fence:—Held, allirming the judgment of Harvey, .1.. that "where the 
railway company had not fenced its right-of-way. adjacent to the plaint Ufa 
lands, and cattle came in on such lands, and caused damage to crops, bv 
reason of the company's neglect to erect fences, the railway company is 
liable notwithstanding that the rest of the lands are not enclosed by a 
'lawful fence.'” Per Stuart, J.:—The Fence Ordinance (X.W.T. 1903, 
2nd session, e. 281 has no application to a case where it is the duty of 
the person charged with damage to maintain that portion of the fence 
through which animals doing damage have entered. It makes no diff­
erence whether the rest of the lands are fenced or not. History and ef­
fects of the pleas of "Not guilty." and "Not guilty by statute," traced 
and discussed. The necessity of noting in the margin of the plea, the 
statute permitting the plea, and the particular statute relied on. <li>- 
<ussed, with remarks ah inconvenient! in respect of these pleas: |Toll 
v. Can. Pae. Ry. Co., 1 Alta. L.R. 244, 8 Can. Ry. ('as. 201. quaere],

Winterburn v. Edmonton, Yukon & Pacific Ry. Co., 9 Can. Ry. Cas. 7,
1 Alta. L.R. 298.

Duty to fence—Injury to crops causer ry cattle straying.
The duty of a railway company to provide under s. 254 of the Railway 

Act, 1000. fences and cattle guards suitable and sufficient to prevent cat­
tle and other animals from getting on the railway, is prescribed only 
to protect the adjoining landowners from loss caused by their animals 
being killed or injured on the track; and, notwithstanding the general 
language of s. 427 of the Act which gives a right of action to anyone 
who suffers damages caused by the breach of any duty prescribed by 
the Act, an adjoining owner whose crops are injured by cattle straying 
on to bis land from the railway track, in consequence of the absence of 
fences and cattle guards, has no right of action against the railway 
company in respect of such injury. Richards, .1.. dissented. [James v. 
G.T.R.,31 (an. S.C.R. 420; (lorris v. Scott (1874». L.R. 0 Kx. 125, 
and McKellar v. C.P.R. (1004). 14 Man. L.R. 014. followed; Winterburn 
v. Kdmonton Ry. Co. (10081. 8 W.L.R. 815. not followed.]

Hunt v. (fraud Trunk Pacific Ry. Co., 0 Can. Ry. Cas. 505, 18 Man. L.R. 
603.

Agreement—Protection of railway from animals—Gate left open— 
Escape and destruction of animal.

A siding was constructed by the defendants from the main line of 
lheir railway to the plaintiffs' mills, which stood in a two-acre enclosure 
hounded on one side by the defendants* fence. At the point where tin* 
siding entered the plaintiffs' land the defendants constructed and main­
tained a gate across the siding and connected with the fence on each side; 
this gate was usually kept shut by the defendants' servants except when 
taking cars to or from the mills, but it was not alleged that there was 
any agreement that the defendants should keep it shut. The gate was 
left open by the defendants’ servants on one occasion after they had 
removed a car from the siding, and the plaintiffs’ horse, which was loose 
in the two-acre yard, escaped through the gate and was run over by a 
train of the defendants on the permanent way. In an action to recover 
damages for the loss of the horse, the jury found that the injury was 
caused by the negligence of the defendants’ servants in leaving the gate
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open. A clause in the agreement between the parties concerning the use 
and maintenance of the siding provided that the plaintiffs should “pro 
teet the railway of the company from cattle and other animals escaping 
thereupon from such portion of the siding as may he outside of the land* 
of the company”:—Held, that this meant that the plaintiffs should keep 
animals from escaping from that part of their land occupied hy the siding 
to the property of the company; the defendants owed no duty to the plain 
tiffs to keep their animals away from the line of railway; the placing of tin 
gate by the defendants, their custom of closing it. ami the complaints of 
the plaintiffs that it was sometimes left open, could not create such ; 
duty; and, therefore, there could he no negligence on the part of the dc 
fendants. Per Riddell, .1.. that in the construction of the agreement it wu> 
of no significance that the clause above quoted was in the printed form of 
the defendants, a great part of the form having lieen struck out and much 
matter written in; also, that the practice of importing implied terms into 
a contract is a dangerous one; and there could Is* no implication here of a 
condition that the plaintiffs would lie relieved from the agreement if the de­
fendants left the gate open. [Judgment of the County Court of Middlesex 
affirmed; Britton, •!., dissenting.]

Woodburn Milling Co. v. Grand Trunk By. Co., 9 Can. Ry. Cas. 374. 
Ilf O.L.R. 270.

Upkeep of fences along right-of-way—Animals killed while wan­
dering on tracks—Fences in rai> state of repair.

Railway companies who do not maintain their fences and gates in the 
condition provided by law, are at fault and liable for the loss of animals 
who thereby gain access to the tracks and are killed.

Bouchard v. Quebec Ry. Light & Power Co., 14 Can. Ry. Cas. 241, 41 
Que. S.C. 385.

Breach of htatutory duty—Liability.
A railway company which fails to maintain such fences and gates, us 

are required by the Railway Act of Quebec, commits a breach of duty 
and will as a result lie presumed responsible for any damages caused to 
animals escaping on to its right-of-way unless it can rebut absolutely the 
statutory presumption that it is responsible for the killing of the animals 
mi fhe track. [Can. Pae. Ry. Co. v. Carruthers, 39 Can. 8.C.R. 251, 7 
Can. Ry. Cas. 23, and Rogers \\ G.T.P. Ry. Co., 2 D.L.R. 083, specially 
referred to.]

Rowe v. Quebec Central Rv., 14 Can. Ry. Cas. 245, 3 D.L.R. 175.

Cattle guards—Failure to provide.
In an action to recover the value of a horse claimed to have been 

killed by an engine of the defendants’ railway, the fact that the state­
ment of claim alleges an absence of cattle guards at the railway crossing 
tm plaintiff's land, does not preclude the plaintiff from relying on evidence 
adduced at the trial as to a defective fence, where the statement of claim 
does not specifically allege that the loss of the horse was due to the ab­
sence of cattle guards, but alleges in general terms that it was due to the 
negligence of the defendants.

Stitt v. Can. Northern Ry. Co., 15 Can. Ry. Cas. 333, 23 Man. L.R. 43, 
10 D.L.R. 544.

Animals on tracks—Engineer’s duty.
Prima facie there is no duty on the engineer operating a railway train 

who discovers stray animals in danger on the right-of-way over which he
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is passing to atop his train for tin* pur|m*v of driving such animals from 
tin* track so as to saw t hem from injury.

Sporle v. Grand Trunk Vacille Hy. Co., 17 Can. lty. ( as. 71, 17 D.L.Il 
:W7.

C. Defective Fences.
See also B.. p. 387, and 1)., p. .'MS.

UKVA IK OF FENCES.
As the railway law imposes the duty upon railway companies of keep­

ing in proper repair the fences on each side of the railway track, it fol­
lows that they are liable in damages for injury to an animal on account 
of one of these fences 1 wing left with an unprotected opening of sullicient 
size to enable an animal to pass through, even when such opening is at a 
place where there is a ditch for draining llie land on each side of the rail

lluot v. Quebec lly., !.. & V. Co., 2 Can. lty. Cas. 307, 21 Que. S.C. 427. 

Cattle getting on to highway and tiiavk—Negligence.
The plaintiff was the owner of a field, Isuinded on one side by the main 

line of the defendants' railway, and on the other side hy a switch thereof, 
and abutting on a highway, which was crossed hy both tracks. Owing to 
a defect in the fence between the switch and the Held, the plaintiff's cow 
escaped from the Held on to the switch, which she crossed and going over 
the land of a private owner, which was not fenced off from the switch, and 
then along a lane >he went on to the highway and then proceeded along it 
to the main line, whence by reason of a defective cattle guard she got on 
to the track and was killed bv a passing train :—Held, that the defend­
ants were liable therefor. [Grand Trunk lty. Co. v. .fames, 1 Can. lty. 
Cas. 422, distinguished.|

Davidson v. Grand Trunk Itv. ( o., 2 Cun. lty. Cas. 371, f> O.l..It. 574. 
(Distinguished in I'Vnsom v. Can. Vac. lty. Co., 7 O.l..It. 2f>4.(

Baiihfii wire fence—Inherent dangers of- In.h ry to horse there­
from.

The company maintained along its line of railway a barbed wire bound 
ary fence, without any pole, lioard or other capping connecting the posts; 
plaintiffs' horse, picketed in their Held adjoining, became frightened from 
some cause unexplained, and ran into the fence, receiving injuries on ac­
count of which it had to be killed: — Held, that the fence was not inher­
ent ly dangerous, and therefore the company was not liable. The test is 
whether the fence is dangerous to ordinary stock under ordinary condi­
tions, and not whether it is dangerous to a Inviting horse. Judgment of 
licamy, Co. J., reversed. Irving. 3. dissenting.

Vlath and Ballard v. Grand Forks & Kettle Hiver Valley By. Co., 3 
Van. By. Cas. 331, 10 It.C.B. 200.

Improved lands.
There was a defective fence, which defendants had erected, along the 

line between their right-of-way and plaintiff's land. Owing to its de­
fects the cow got on to the right-of-way and was killed by one of the defend­
ants' trains. The trial Judge held that defendants were under a duty to 
maintain the fenve and gave judgment in plaintiff's favour:—Held, af­
firming judgment of the trial Court, that under s. 100 of the Bailway Act, 
1003, there is a duty cast on a railway company to fence where the ad­
joining land is either (1) improved or (2) settled and enclosed.

Dregvr v. Can. Northern By. Co., f> Van. By. Cas. 332, 15 Man. L.R. 380
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[Not followed in Schell en berg v. Can. Pac. Ry. Co., Id Man. L.R. 155. 
referred to in McLeod v. Can. Northern Ky. Co., 9 Can. lty. Cas. 39, is 
ti.L.K. did.]

Animai s killed on track—Knowledge.
Four horses, the property of the plaintiff, escaped through an opening 

on to a highway, thence through an opening on to a neighbour's land and 
thence through an o|iening in defendants’ fence to the track where they 
were injured by one of defendants’ trains:—Held (affirming Richards. ,1.i. 
d Can. Ky. Cas. 13, 3 W.L.R. 455, that under the Kailway Act, 1003. ». 
100. 237, subs. 4. the defendants were liable.

('amilliers v. Can. Pac. Ky. Co., d Can. Ky. Cas. 15. Id Man. L.R. 323. 
[Affirmed in 30 Can. S.C.K. 251. 7 Can. Ky. Cas. 23; followed in Mid 

deson v. Can. Northern Ky. Co., 7 Can. Ky. Cas. 17; adhered to in Clay 
ton v. ('an. Northern Ky. Co.. 17 Man. UK. 431 ; referred to in Atkin v. 
Can. Pac. Ky. Co., 18 Man. L.R. dll): Higgins v. Can. Pac. Ky. Co., is 
O.L.K. 12; McLeod v. Can. Northern Ky. Co., 0 Can. Ky. Cas. 30, 18 O.L.K. 
010; Coon v. New Westminster South. Ky. Co., 12 II.C.K. 424; McDaniel 
\. ( an. Pac. Ky. Co., 13 B.C.R. 5.3.J

Animals at large—Trespass from lands not belongino to owner.
C.'s horses strayed from his enclosed pasture situated beside a high­

way which ran parallel to the company's railway, entered a neighbours 
Held adjacent thereto, passed thence upon the track through an opening in 
the fence which had not liven provided with a gate by the company, and 
were killed hv a train. There was no person in charge of the animals, nor 
was there evidence that they got at large through any negligence or wilful 
act attributable to C.:—Held, affirming the judgment appealed from (10 
Man. L.K. 323, 0 Can. Ry. Cas. 131. that, under the provision of subs. 4. 
of s. 237 of the Kail way Act. 1903, the company was liable in damages for 
the loss sustained notwithstanding that the animals had got upon the 
track while at large in a place other than a highway intersected by the 
railway.

Can. Par. Ky. Co. v. Camilliers. 7 Can. Ky. Cas. 23. 39 Can. S.C.K. 251. 
[Referred to in Rowe v. Quebec Central Rv. Co.. 14 Can. Ry. Cas. 245, 

3 D.L.R. 175; followed in Parks v. tan. Northern Ry. Co., 14 Can. Ky. 
< as. 247.]

Damages to trespassing cattle.
A railway company is liable for damages for killing a cow which was 

at large on the highway witli the knowledge of the owner contrary to the 
Kail way Act, 1903, and which strayed from the highway to the land of D., 
and from there to the railway track through a defective fence which the 
defendant company were obliged to maintain. The company are liable fur 
damage done to the land of an adjoining owner by cattle of a neighbour 
trespassing by reason of a defective feflee which it was the duty of the 
company to maintain.

Lizottc v. Temiseouata Ry. Co., 0 Can. Ry. Cas. 41, 37 N.B.R. 397. 
(Observed in Winterhurn v. l'dmonton. Y. & P. Ry. Co., 1 Alta. L.R 

97; referred to in McLeod v. Can. North Ry. Co., 9 Can. Ky. Cas. 39. 18 
O.L.K. GIG ; relied on in Winterhurn v. Edmonton, Y. & P. Ky. Co., 1 Alta. 
L.R. 309.]

Animai, killed by fall from bridge.
The plaintiff was the owner of a farm adjoining the defendants’ railway. 

The tenant of the plaintiff made an opening in the railway fence without
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the knowledge of the defendants through which a few hours after the plain- 
tiff’s horse escaped on to the railway, where it was killed by falling from 
a bridge:—Held, that the defendants were not liable for the act of a third 
party (the tenant) in making an opening in tlie fence.

Flexveiling v. (Iraml Trunk Hy. Co., f> Can. lly. Cas. 47.
[Followed in Atkins v. Can. Pae. Hy. Co., 1<I Can. lly. Cas. got. IS 

Man. L.H. 024, 11 W.L.H. 1.]
Animais killed ox track—Escape to higiixx ay—Open gate Fence and

GATE NOT OF SUFFICIENT HEIGHT.
The plaintiff's horses escaped from his field by jumping over a fence of 

insufficient height and going upon the highway, went a short distance, got 
on to the track through an ojm*ii gate leading to defendants' station ground, 
where they were killed by a train :—Held, that the company was not negli­
gent by failing to keep their gate closed through which the horses reached 
the track, and the negligence of the plaint ill' in having a fence of insuffi­
cient height was the cause of the accident.

Laporte v. Can. Northern Qucliec Hy. Co., 8 Can. Hy. Cas. 1 :»7.
[Hever.-ed in .'hi Que. S.C. 171». |

Cattle at large—Animal killed by falling from railway bridge.
A heifer, while being fed in the stable of an hotel adjacent to the de­

fendants’ railway, escaped into the yard of the hotel and from thence on 
to the defendants' railway through a defective fence. The animal was 
pursued along the track by the man who had her in charge, till she vaunt 
to a bridge, and falling through, fell a distance of about .'10 feet to the 
ground lamenth and was so severely injured that she had to he killed : - 
Held, that the defendants were not liable under the Hailway Act. 1000,
». 427 (2), the animal not having been killed by the defendants* train. 
[Young v. Erie & Huron Hy. Co., 27 O.H. .'>.*10, folloxved.]

Douglas v. (Irand Trunk Hy. Co., 0 Can. Hy. Cas. 27.

ZSlIFEP ESCAPING TO ADJOINING FARM OPENING UNDER GATE AT FARM CROSS­
ING—Opening : in fence.

The plaintiff’s sheep, without any negligence on his part, escaped from 
his farm into that of the adjoining owner, through xvhicli the defendants’ 
railway ran, and thence having got upon the railway track were killed. 
There was a gate at a farm crossing on the adjoining owner’s farm which 
had been raised by the defendants at the request of such adjoining owner, 
leaving an opening under the gate sufficient for the sheep to get through. 
There were also openings in the fence through which the sheep could have 
got upon the track ; but there was no finding of the jury as to the place 
at which the sheep got upon the track:—Held, that the defendants were 
liable under s. 294 (4) of the Hailway Act, 100(1, even assuming that the 
sheep got upon the track through the opening under tin* gate. The effect 
of the words contained in the section, namely, “at large whether on the 
highway or not,” is that the section is not limited to cattle being at large 
on the highway and tlienee getting upon the railway premises.

Higgins v. Can. Pac. Hy. Co., 9 Can. Hy. Cas. 34. 18 O.l,.15. 12.

Gap left in fence—Animals—Injury to—When “at large”—Contrib­
utory NEGLIGENCE—I.ANDS ENCLOSED.

The plaintiffs had leased a tiehl. on xvhicli they pastured their horses, 
adjoining the track of the defendants' railxxuy, from xvhicli it xxas sepa­
rated hy a fence erected by the defendants, in which they had left a gap. 
through which the horses strayed on to the track, where they were run
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down by a train and killed :—Held, that the horses were not “at large"’ 
within the meaning of h. 204 of the Railway Act, 1000, which was in 
force at the date of the accident, and which does not cover the case of 
such owners as the plaintiffs, who were using their pasturing land adjoin 
ing the railway track in the usual manner for the purpose of keeping and 
feeding their cattle, nor could such owners Ik- considered as “suffering"’ 
their animals fo “enter upon” the railway, ami so losing their right of 
action under s. 295 (e). (2) There is no express provision in the Rail­
way Act, 1000. equivalent to s. 10 of the Consolidated Railway Act of INTO, 
as amended by 40 Viet. c. 24. s. 0 (I).). under which it was decided in 
Davis v. Can. Rue. Ry. Co.. 12 A.R. (Ont. I 724, that the question of con­
tributory negligence did not arise where the proximate cause of the dam 
age was the omission of the railway company to make or maintain fences 
as required by the statute. (31 Notwithstanding the absence of an express 
provision such as is altove referred to. the defendants were liable to the 
plaintiffs for the damages sustained by them, by reason of the duty ini 
posed upon the defendants by s. 2.">4 of the Railway Act, 1900, to “erect 
and maintain upon the railway*’ fences “suitable and suflicient to pre 
vent . . . animals from getting on the railway,” for breach of which 
duty a statutory right of action against the company is given hy sub».
2 of s. 427 of the Act. to any person injured, for the full amount of dam­
age sustained thereby. (4) Prima facie the fence was erected by the 
company in accordance with their statutory obligation to do so where 
the lands through which the railway passes are “enclosed and either set­
tled or improved” (s. 254, subs. 4) ; and the onus lay on the defendants to 
shew that at the time when the fence was erected it was not “required” hy 
the Act. .Judgment of Clute, J., allirmed. [New Hvunswick Ry. Co. v. 
Armstrong (1883), 83 N.B.R. 193, approved and followed.]

McLeod v. Can. Northern Ry. Co., 9 Can. Ry. Cas. 39.
[Followed in Palo v. Can. Northern Ry. Co., 10 Can. Ry. Cas. 1.]

Animais killkd on track—Defective Swing-gate.
Action to recover damages for loss of horses killed by defendants’ train, 

where it crossed plaintiff's farm. Evidence was received as to plaintiff's 
horses getting on defendants’ tracks by reason of a defective gate which 
it was the defendants’ duty to maintain. The jury found in plaintiffs’ 
favour, and Boyd, C., entered judgment accordingly. Divisional Court 
affirmed above judgment on the ground that defendants had not discharged 
their statutory obligation to maintain the gate with proper hinges and 
fastenings, as required by Railway Act, 190(1, s. 254. and there being no 
evidence of contributory negligence as provided for by s. 295.

Dolsen v. Can. Pac. Ry. Co., 12 Can. Ry. Cas. 240.

D. Animals at Large.
Straying animal killed on track—Municipal by-law prohibiting ani­

mals RUNNING AT LARGE- -VALIDITY—DEFECTIVE FENCES.
McDonnell v. Inverness Ry. & Coal Co., 4 K.L.R. 305 (N.S.).

Damage to trespassing cattle.
Where the plaintiff" allowed his cattle to run at large upon the highway, 

and a calf got upon tin- railway track from land adjoining the plaintiff's 
at a place where there was no fence along the track, it was held that tin- 
calf got at large through the negligence or wilful act or omission of tilt- 
plaintiff. and therefore under s. 294. subs. 4, of the Railway Act, 1900, 
he could not recover.

Dixon v. Can. Pac. Ry. Co., 39 N.B.R. 305.
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Animals killed on track—Liability.
Where animals are run over by an engine or train on a railway track, 

the onus is on the railway company, under subs. 4 of s. 204 of the Railway 
Act, 1000, to shew that the animals got at large through the negligence 
or wilful act or omission of the owner. [Parks v. Can. Northern Ry. Co., 
15 W.L.R. 445. 18 W.L.R. 118, followed.]

Foster v. Can. Pac. Ry. Co., 10 W.L.R. 023.

Straying animals—Duty as regards trespassers—Herding stock.
A railway company is not charged with any duty in respect of avoiding 

injury to animals wrongfully upon its line of railway until such time as 
their presence is discovered. [ 1 W.L.R. 350, 0 Terr. L.R. 108, reversed. |

Can. Pac. Ry. Co. v. Kggleston, 30 Can. S.C.R. 041.
[Considered in McLean v. Rudd, 1 A.L.R. 508; applied in Coen v. New 

Westminster Southern Ry. Co., 12 B.C.R. 425.]

Action for horses killed on track.
In an action for damages for the value of horses killed by a train, the 

plaintiIf need not plead negligence of the railway company under the Rail 
way Ad. 100.3, but the defendants may plead the general issue and may 
give the Railway Act and special statutes in evidence thereunder.

Roeheleau v. («rand Trunk Ry. Co., 0 Que. P.R. 402.

Animals on track—Wilful act or omission.
Action to recover damages for horses killed on defendants’ track. It 

was admitted that at the place where the animals reached the railway 
the defendants were under no liability to fence, under subs. 4 of s. 251 
of the Railway Act, 1000; and, in fact, they had not fenced. The plain­
tiff contended that he was entitled to recover under suliss. 4. 5 of s. 204: — 
Held, that the application of suliss. 4, 5 of s. 204 is not restricted to eases 
where the railway company are under a liability to fence; and that, under 
those subsections, the railway company can escape liability only by shew­
ing that the animals got at large through the negligence or wilful act or 
omission of the owner. [History of the legislation and review of the 
authorities.] And held, upon the evidence, that the animals, in the circum­
stances set out below, were not at large through the negligence or wilful 
act or omission of the plaintiff.

Parks v. Can. Northern Ry. Co., 15 W.L.R. 445 (Man.).

Injuries to straying animals.
Plaintiff left a number of horses in a pasture partially enclosed, being 

fenced in two sides, bounded by a shallow creek on the third side and un­
enclosed on the fourth. He had been using this pasture for the purpose 
of keeping his horses over night for some years, and up to the time in 
•piestion none had ever strayed out. On this occasion the horses lieing 
left for some days unattended to on account of a severe storm left the 
pasture, there being no evidence as to how they escaped, and strayed on 
to the railway of defendants, where two of them were killed by a train, 
and one so seriously injured that it had to be destroyed. In an action 
for damages for the loss of the animals;—Held, that the plaintiff did not 
take reasonable precautions to safely keep the horses in question and pre­
vent them from getting at large, and could not therefore, under the pro­
visions of subs. 4 of s. 237 of the Railway Act, 1903, recover the value 
of those killed, there being no evidence of negligence on the part of the 
defendants. (2) That subs. 4 of s. 237, which reads “when any cattle or 
other animals at large upon the highway or otherwise, get upon the prop-
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vrty of the company and arc killed or injured by a train the owner . . 
shall lie entitled to recover" means any cattle or animals at large upon 
the highway or upon other places than the highway.

Murray v. Can. Pac. Ry. Co., 1 S.L.R. 283.

Neglect to fence—Escape of animai s fhom private way to track—Es­
cape FROM HIGHWAY.

I'laintill’s cattle, allowed to he at large by municipal hv-law, strayed 
upon a path or track (not being a highway within s. 271 of the Railway 
Act, 1888), ami theme from a farm lot, upon the unfenced railway truck, 
and were killed: — Meld, that the defendants were liable. Certain other 
cattle of the plaintiff's also strayed and entered upon the track from a 
highway crossing, and were killed:—Held, that the defendants were not 
liable. (Nixon v. Grand Trunk Ry. Co., 24 O.R. 124; Grand Trunk Rv. 
Co. v. James, 1 Can. Ry. Cas. 422, followed.]

Fensom v. Can. Pac. Ry. Co., 2 Can. Ry. Cos. 370. 2 O.W.R. 470.
[Varied in 7 O.L.R. 2.14; 3 Can. Ry. Cas. 231; 8 O.L.K. 038; 4 Can. Ry. 

Cas. 70; followed in Carruthers v. Can. Pac. Ry. Co., 10 Man. L.R. 32S.|

Dvty to maintain—Cattle lit-.nni.no at labor—Crown lands—Powkrs
OF MUNICIPALITIES.

The Railway Act, 1888. as amended by 53 Viet. c. 28. s. 2. enacts that, 
if in consequence of the omission of a railway company to erect and main­
tain a fence, “any animal gets upon the railway from an adjoining place 
where under the circumstances it might properly Ik-, then the company 
shall he liable to the owner of every such animal for all damages in re
spect of it caused by any of the company’s trains or engines.” The plain­
tiff’s cattle running at large in a municipality, as by one of the by-laws 
they were permitted to do. got upon Crown lands, and from the Crown
lands on to the railway, and were killed on the track by one of the defend­
ants’ trains:—Held, that by virtue of the by-laws permitting running at 
large, the cattle were properly on the Crown lands, and hence the defend 
ants were liable under the above enactment. Per Meredith, J. (dissent­
ing) :—Municipal bodies have no such control or power, either over private 
property or Crown lands, as to enable them to give a right to the cattle 
to he where they were when they strayed on to the railway track. Vary­
ing 2 Can. Ry. Cas. 376, 2 O.W.R. 470.

Fensom v. Can. Pac. Ry. Co., 3 Can. Ry. Cas. 231, 7 O.L.R. 254.
[Affirmed in 8 O.L.R. 688, 4 Can. Ry. Cas. 76.]

Crown lands—Powers of municipalities.
The Railway Act,'1888, s. 104 as amended by 53 Viet. c. 28. s. 2 enacts 

that, if in consequence of the omission of a railway company to erect and 
maintain a fence, “any animal gets upon the railway from an adjoining 
place where under the circumstances it might properly be, then the com­
pany shall he liable to the owner of every such animal for all damages in 
respect of it caused by any of the company’s trains or engines.” and that 
"no animal allowed hv law to run at large shall lie held to lie trespass!.lg 
on a place adjoining the railway merely for the reason that the owner »r 
occupant of such place lias not permitted it to he there.” The plaintiffs’ 
cattle running at large in a municipality, as by one of the by-laws they 
were permitted to do. got upon Crown lands, and from the Crown lands, 
on to the railway, and were killed on the track by one of the defendant's 
trains:—Held, that notwithstanding the by-law |H>rmitting running at 
large, the cattle were not properly on the Crown lands; vet the defendant» 
could not defend themselves by saying that they were trespassing there.
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but wore liable under the above enactments. The authority of a munici­
pal council under R.S.O. 1897, c. 223, s. 546 (2) extends no further than 
to allow the running at large upon the roads and highways of the muni­
cipality. 3 Can. Ry. Cas. 231, 7 O.L.R. 254, affirmed.

Fensom v. Can. Pac. Ry. Co., 4 Can. R.». Cas. 76, 8 A.L.R. 088.

Cattle at large—Intersection of railroad and highway.
On the proper construction of s. 237, subs. 4 of the Railway Act, 1903. 

while it is unlawful for the owner of cattle to permit them to he at large 
within half a mile of the intersection of a highway with a railway, and 
while if killed at the intersection, the railway is exempt from liability— 
if by reason of the failure of the company to comply with the statutory 
requirements as to fencing, construction of cattle guards, etc., the cattle 
reach the line of railway and are kilhnl or injured at a point on the rail­
way other than the intersection, the company are liable, unless they can 
establish affirmatively that the owner was guilty of negligence. The mere 
fact that the cuttle were at large or the fact that they were not in charge 
of a competent person does not prevent the plaintiff’s recovery.

Arthur v. Central Ontario Ry. Co., 5 Can. Ry. Cas. 318, 11 Ô.L.R. 537. 
[Considered in Carruthers v. Can. Pac. Ry. Co., 16 Man. L.R. 329; fol­

lowed in Lebu v. Grand Trunk Ry. Co., 12 O.L.R. 590, 5 Can. Ry. Cas. 329; 
referred to in McDaniel v. Can. Pac. Ry. Co., 13 B.C.R. 52. See Bacon v. 
Grand Trunk Ry. Co., 5 Can. Ry. Cas. 325, 12 O.L.R. 196; followed in 
Parks v. Can. Northern Ry. Co., 14 Can. Ry. Cas. 247.]
Animal killed on track—Negligence.

In an action for damages for the loss of a horse killed by a train upon 
the defendants' track, the jury found that the horse was killed upon the 
property of the defendants, and that the defendants were responsible for 
that:—Held, that upon the proper construction of s. 237, subs. 4, of the 
Railway Act, 1903, a finding that the horse was killed upon the property 
of the defendants was sufficient to entitle the plaintiff to recover unless it 
was shewn by the defendants that the animal got at large through the 
negligence of the owner or custodian, and such negligence was sufficiently 
negatived, in view of the -bulge's charge, by the finding of the jury that 
defendants were responsible. Judgment of the county Court of Simcoe 
reversed.

Bacon v. Grand Trunk Ry. Co., 5 Can. Ry. Cas. 325, 12 O.L.R. 196. 
[Followed in Carruthers v. Can. Pac. Ry. Co., 16 Man. L.R. 329; Cortese 

v. Can. Pac. Ry. Co., 13 B.C.R. 323: Lebu v. Grand Trunk Ry. Co.. 12 
O.L.R. 590, 5 Can. Ry. Cas. 329; referred to in McDaniel v. Can. Pac. Ry 
Co., 13 B.C.R. 53; vide Arthur v. ( entrai Ont. Ry. Co., 5 Can. Ry. Cas. 
318. 11 O.L.R. 537; followed in Parks v. Can. North. Rv. Co., 14 Can. 
Ry. Caa. 247.

“Negligence of owner"—“Improved or settled and enclosed.”
Lands adjoining a railway must not only lie improved or settled but 

also enclosed liefore the company is required to erect fences under s. 199 
of the Railway Act, 1903:—An owner of lands adjoining the railway, but 
which the company is not bound to fence, cannot maintain an action under 
s. 237 (4) for the loss of a horse killed on the railway.

Pliair ▼. Can. Northern Ry. Co.. 5 Can. Ry. Cas. 334, fl O.W.R. 137. 
[Commented on in Re Can. North. Ry. Co., 42 Can. S.C.R. 475; refer­

red to in Daigle v. Temiscouata Ry. Co., 37 N.B.R. 220; McLeod v. Can. 
Northern By. Co.. 9 Can. Ry. Cas. 39, 18 O.L.R. 616; Biddeson v. Cun. 
North. Ry. Co., 7 Can. Ry. ( as. 17.J 

Can. Ry. L. Dig.—26.
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Cattle strayixo ox track—Liability for killing—Meaning of “oui- 
erwise.”

Cattle being pastured in common by the occupiers of improved lands 
bordering on the defendant company’s railway found their way to il,. 
track, and were killed by a passing train of the defendant company. I 
was proved that the defendants' fence along the common pasture was de­
fective, that the company had notice of the defect and neglected to repair 
it, but there was no evidence as to how the cattle got on the track: 
Held, that under the Kailway Act, 1003, it might be inferred that the 
cattle found their way to the track through the defendants' defective fence, 
and a verdict for the plaint ill' should have lieen sustained. Subs, t <.i 
s. 237 of the Act provides that when any cattle or other animals at large 
upon the highway or “otherwise” gets upon the property of the company 
and are killed or injured by a train, the owner shall he entitled to recover 
for the loss or injury from the company, unless they shew the negligence 
or wilful act or omission of the owner : — Held, that the word “otherwise" 
means “otherwise at large,” and not otherwise at large in a place ejusdem 
generis with a highway.

Daigle v. Temiseouata Ry. Co., 0 Can. Ry. Cas. 33, 37 X.B.R. 21ft.
[ Referred to in McLeod v. Can. North. Ry. Co., ft Can. Ry. Cas. 3ft, 1< 

O.L.R. «16.]

Animal killed on track—Negligence of owner.
Plaintiff's horses were fourni by defendants* section foreman on their 

right of way atout a quarter of a mile from a highway crossing. The 
fences were in good repair and so were tin* cattle guards at the crossing 
prior to a snowstorm which filled them up. The horses were killed after 
the snow storm. There was no evidence as to how they came to their death 
nor any evidence of external violence. It was shewn that the horses were 
put in pasture at a distance from the plaintiff's residence without any 
one 1 icing left in charge and in such a position that they might easily have 
escaped :—Held, that the plaintiff could not recover as the horses were at 
large through his negligence or wilful act or omission.

Becker v. Con. Pac. Ry. Co., 7 Can. Ry. Cas. 2ft, A West. L.R. .16ft.
[Approved in Clayton v. Can. North. Ry. Co., 17 Man. L.R. 426, 7 NV.L.R. 

721, 7 Can. Ry. Cas. 353; followed in Parks v. Can. North. Ry. Co.. 14 
Can. Ry. Cos. 247 ; Wallace v. Grand Trunk Ry. Co., 17 Can. Ry. Cas. «4, 
Pasture in open.

Plaintiff’s animals were set at large to pasture in the open country, and 
were killed at a place where the company was not hound to fence : Held, 
that he could not invoke the aid of s. 237, subs. 4, of the Railway Act. 
1003. Decision of Forin, Co. J., a Hi r mod, Martin, J., dissenting.

McDaniel v. Can. Pac. Ry. Co., 7 Can. Ry. Cas. 84, 18 B.C.R. 4ft.
[Followed in Power v. Jackson Mines, 13 B.C.R. 208; referred to in 

Clayton v. Can. Northern Ry. Co., 17 Man. L.R. 486, 7 Can. Ry. ( i-. 3.15

LOSS OF CATTLE STRAYING OX RAILWAYS—OMISSION OF OWNER.
Under subs. 4 of s. 237 of the Railway Act, 11)03, which provides that 

railway’ companies shall lie liable for the loss of cattle killed on their 
roads except when it is proved that such cattle “got at large through the 
negligence or wilful act or omission of the owner or his agent.” no lia­
bility whatever is ineurred by the company for contributory negligence or 
otherwise when the case falls within the exception.

Bourassa v. Can. Pac. Ry. Cas. 41, 30 Que. S.C. 385.
[Approved in Clayton v. Can. North. Ry. Co., 17 Man. L.R. 426. 7 

W.L.R. 721, 7 Can. Ry. Cas. 355 ; followed in Renaud v. Can. Pac. Ry. Co., 
13 Can. Ry. Cas. 358.]
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“Negligence of owner.”
Where horses had been placed by the plaint iff in a corral bounded on 

the south and west by a fence, on the east by a creek, and not closed in 
in any way on the north, the creek lieing frozen over so that the horses 
could pass over it, it was held that there was a wilful omission or negli­
gence on the part of the owner within the meaning of the statute in leaving 
horses in uvh a place at night, and that the owner, therefore, could not 
recover against the railway company. I'lie statute does not intend that 
railway companies should In- insurers against any uevident which may oc­
cur by reason of their trains. Some duty is vast upon the owners of all 
animals that are likely to he placed in danger by reason of the trains, and 
they must take reasonable precautions to prevent them getting at large, 
so that accidents max not happen to them. The facts arc sutliciently set 
out in the judgment of Wet more, f. J.

Murray v. Can. Pac. lty. Co., 7 t an. Ry. Cas. 331, 7 West. L.R. 50 
( Sask.).

[Referred to in Clayton v. Can. North. Ry. Co., 17 Man. L.R. 437, 7 
Can. Ry. Cas. 335.]

Negligence ok owner-obligation to fence.
When it is proved that animals killed hy a train of a railway company 

had been allowed to go at large on a public road through the negligence 
or wilful act or omission of the owner or his agent, and. in consequence 
thereof, got upon the right of way through a defect in the railway fence, 
subs. 4 of s. 237 of the Railway Act. 1903. (s. 2114 of the Railway Act. 
11100), protects the company from any claim for damages, although the 
company had failed to observe the requirement of s. 11MI is. 234 of 1000) 
by neglecting to keep the fence along the right-of-way in proper repair. 
S. 237 ilea Is completely with the question of animals at large getting upon 
the railway track and lieing killed or injured, and, therefore, s. 204 
(s. 427 of 10001 being only of general application, cannot be interpreted 
so as to make the company liable in a case in which, by b. 237, it is ex­
pressly relieved from liability. Howell, C.J.A., dissenting. [Murray v. 
Can. Pac. Ry. Co. (1007), 7 W.L.R. 30; Becker v. Can. Par. Ry. Co. 
(1000), 7 Can. Ry. Cas. 20. and Bourasaa v. Can. Pac. Ry. Co. (19001. 
7 Can. Ry. Cas. 41. followed.]

Clayton v. Can. Northern Ry. Co., 7 Can. Ry. Cas. 335, 17 Man. L.R. 
420.

Competent person —Infant in charge.
S. 204 of the Railway Act. 1000. enacts that “no horses ... or 

other cattle shall Ik* permitted to lie at large upon any highway within 
half a mile of (its) intersection with any railway at rail level, unless 
. . .in charge of some competent person ... to prevent their loiter­
ing .. . on such highway ... or straying upon the railway. If 
the horses ... of any person which are at large contrary to . . .
this section are killed . . . by any train at such point of intersection
. . . he shall not have any right of action against any company in re­
spect of the same being killed o.* injured.” The plaintiff, a farmer, sent 
a lad aliout ten years old to take fourteen cows along a public highway 
and across the defendants’ line of railway. The trains of the defendants ran 
over and killed four of the cows, and the jury found negligence on the 
part of the defendants, and also that the boy was a “competent person" 
within the meaning of the almve section:—Held, that the plaintiff was 
entitled to judgment.

Sexton v. Cru ml Trunk Ry. Co., V Can. Ry. Cas. 119, IS O.L.R. 202.
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Duty to fence—Animai, ukttino on track—Opkn oath at farm chons. 
i no.

If u gate in the fence at a farm crossing of a railway is left open by Un­
person for whose mu* the crossing is provided or any of his servants nr 
by a stranger or by any person other than an employee of the company, 
the company is relieved by the a. 2H5 of the Railway Act. 11MMI. from the 
liability imposed by subs. 4 of a. 21M to compensate the owner for the |o>- 
of an animal at large without hi* negligence or wilful act or omission get 
ting upon the railway track through Mich gate and killed by a train. IVi 
IVrdtie, J.A.:—Some negligence or breach of statutory duty on the part 
of the railway company in res|M*et of such gate would have to Is- shewn 
to render the company liable in such a cast». I'er Howell. C..I.A.:—If rail 
way fences or gates are torn down or get open by the action of the elements 
or by some accident or default not caused by the act of man. and an animal 
thereby gets upon the track and is killed, none of the exceptions in s. ‘2! 1.1 
would apply, and the company would lie liable under subs. 4 of s. -MM. 
Nonsuit ordered, reserving right of plaintiff to bring another action. 
JKIewelling v. (iralid Trunk Ity. Co. (V.MMii. (t Can. Rv. Cas. 47. followed.)

Atkin v. Can. Vac. Ry. Co., 10 Can. Ry. Cas. ‘204, IS Man. L.R. 017.

Animal kii.i.kd on track—Nkcii.iukni e—I.iaiiii.ity.
The plaintiff's son, a boy of only 12, but a “competent person.” was 

leading the plaintiff's horse along a highway parallel with the defendant - 
railway, when the horse beeame frightened, broke away from the I my. left 
the highway, crossed lots, and got upon tin- defendants' tracks, where it 
was killed hy one of tin- defendants' trains. The facts, as found. wci< 
(ll that there was no uegligenee on the part of the train crew; (2> that 
the animal ilid not gel at large through the negligence or wilful act of tin- 
owner or custodian of the animal; lit) that the lands on either side of the 
railway at the plave where the horse was killed were not enclosed or 
either settled or improved, ami there were no fenees, gates, or eattli­
gnards;—Held, upon consideration of .»*. 2.14, 284, 286 of the Railway Act. 
1808. that, in these circumstances, the law imposed no duty on the defend­
ants, ami they were not liable to the plaintiff for the loss of the horse.

Seigle v. Can. Vac. Ry. Co., 12 Can. Ry. Cas. 4(l.'l, lit W.L.R. 027.

Defective fence— Xkclioexce—Wii.fvi. act of owner.
Action for the value of two horses alleged to have been killed hy one 

of the company's trains through its neglect to fence its right of wav at 
the place in question. The horses escaped from tin- pasture Held hy reason 
of the defective fence (slash fencei with which it was enclosed; strayed 
on to the unfenced right-of-way of the railway company and were killed 
by a passing train; —Held (li, that, under subs. 4 of s. ‘237 of the Rail­
way Act, 1003. the defendant escaped liability through the wilful act or 
omission of the owner of the animals in question hy having a defective 
fence. (2) That, therefore, the exception in subs. 4 of s. 2.14, relieving a 
company from fencing did not need to be decided. [Bourassa v. Can. Vac. 
Ry. Co., 30 Que. S.C. 386, 7 Can. Ry. Cas. 41, followed.]

Renaud v. Can. Vac. Ry. Co., 13 Can. Ry. Cas. 368.

Wilful act or omission of owner—Defective fences.
Action to recover the value of cattle found killed on the defendant's 

railway. The plaintiff's cattle escaped by knocking down or jumping 
over a fence of insufficient strength ami height from one pasture field to 
anotlier, and from there got through the highway fence part of which
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was constructed of brush with poles; thence along the highway, got over 
the cattle guards at the crossing ami were killed by a passing train. The 
plaintiff's son admitted that said cattle bud got out to the highway more 
than once through the fences which be had lived at dilferent times in 
different places after they bad got out: Held, that the cattle got at large 
through the wilful act or omission of the plaintilf by reason of bis fence# 
both of the pasture Held and at the highway being insullicient and in­
secure and he cannot recover their value from the defendant.

Wilkinson v. (fraud Trunk Ity. Co. ((hit.), 14 Can. Ry. Cas. 23d.

Liability for animals kii.i ki> ox track—Fkxckk—Wilful act of owner.
The liability of a railway company, under subss. 4. 5 of #. ‘294 of the 

Railway Act, 190(1, for dumagvs in the case of animals at large killed or 
injured by a train is not limited to territory where the company is by s. 
2ft4 obliged to erect suitable fences, ami the company can only escape such 
liability by shewing that the animals got at large through the negligence 
or wilful act or omission of the owner or his agent or the custodian of 
such animals or his agent. The Railway Act of 1903 changed the law in 
this respect. (Hank of Kngland v. Vagliano, [1891] A.C., per Lord ller- 
sclicll at p. 144, followed as to the interpretation of a statute intended to 
lie a code of law on the subject referred to.) The plaintiff luol for two 
years been accustomed to turn bis horses out of the stable in the winter 
to go without halters to a watering trough about fifteen yards away and 
driving them back to the stable after drinking. On the occasion in ques­
tion, the plaintiff and his hired man were carrying out the usual routine 
when three of the horses after drinking, without their noticing it, walked 
off in the direction of the road instead of returning to the stable. When 
the fourth had finished drinking it started to walk after the others. The 
plaintiff observed this and immediately tried to intercept the horses, but 
the three escaped anil, although the iff followed them up at once ami
did his best to recover them, they eventually got on to the defendant's 
railway track and were killed by a train on a bridge:—Held, that the 
plaintiff was not guilty of negligence or any wilful act or omission in the 
matter so as to disentitle him to recover. [Arthur v. Central Ontario Ry. 
Co.. 11 O.L.R. r»H7, ft Can. Ry. ('as. .318; Bacon v. (Iraml Trunk Ry. Co. 
12 O.L.R. 19(1, Ô Can. Ry. Cas. 320; Leliu v. (iraml Trunk Ry. Co., ft Can. 
Ry. ( as. 329, 12 O.L.R. V*!HI; Oarruther# v. C.P.R. Co., 1(1 Man. L.R. 323. H 
Can. Ry. Cas. 1ft. 39 Can. S.C.R. 2ft 1. 7 Can. Ry. Cas. 23, and Becker v. Can. 
Pae. Ry. Co., 7 Can. Ry. ( as. 29. ft W.L.R. fttltl, followed.]

Parks v. Can. Northern Ry. Co. (Man.). 14 Can. Ry. (’as. 247.
(Distinguished in llupp v. Can. Pae. Ry. Co., 17 Can. Ity, Cas. (id, 10 

D.L.R. 343.]

Neoliokncb of own km.
A railway company operating under and subject to the Railway Act. 

190(1, is liable for killing horses at large upon the railway line, unless the 
railway company establishes under s. 294 (4). that the animals got at 
large through the negligence or wilful act of the owner or his agent or 
the custodian of such animals or his agent, or unless the circumstances 
as to the manner in which the horses came to lie at large are within tin* 
special exceptions from liability stated in ss. 294, 29ft.

Rogers v. Grand Trunk Pae. Ry. Co., 2 D.L.R. (183, 22 Man. L.R. 349.
| Referred to in Rowe v. Quebec Central Ry. Co., 3 D.L.R. 17ft.]

Injuries to animals at large.
Vnder s. 294 of the Railway Act, 190(1, as amended by 9-10 Kdw. Vll. c.

0
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.*>0, s. 8. imposing a liability on a railway company for injuries to animals 
“at large" on its right-of-way, the onus of proving negligence on the part 
of the owner of the animal in allowing a horse to he “at large" is upon the 
railway company.

Mitt v. Can. North, lly. Co., là Can. lly. Cas. 333, 23 Man. L.ll. 43, in 
D.L.R. 344.

Defective fence—Animals at large under iiy-iaw.
Cattle turned out to grazo on the highways as authorized by a munici 

pal hv law are not “at large through the negligence or wilful act or omis­
sion of the owner” so as to relieve a railway company, under s. 264 (4 • 
of the l!uilway Act, 1006, as amended by 10 Kdw. VI I. e. 50, g. 8. from 
liability for running down animals that came upon its right-of-way at a 
place other than a highway crossing, by reason of defects in the fencing 
which the railway company was under a statutory obligation to maintain 

(!reenlaw v. Can. North, lly. Co., 15 Can. lly. Cas. 320, 12 D.L.K. 402 
23 Man. Lit. 410.

| Distinguished in Dohlc v. Can. Northern lly. Co.. 10 Can. Itv. < a-. 
312, 27 D.L.R. 115: followed in Koch v. G.T.P. Branch Lines Co., 21 Can. 
lly. Cm. 136. 32 D.L.R. 303. |
i.NJVKY TO ANIMALS |»Y TRAINS—I.ACK OF I’HDFER FENCE—OWNER'S XEGf.l

I lie fact that the owner of an animal turns it out to pasture on his 
own land beside a railway track which a company had not fenced as 
required by law, does not shew that the animal was at large through ncgli 
genve or wilful act of the owner so as to relieve the company from liability 
under s. 204 (4) of the Railway Act. 1006. for injuries inflicted on it 
while on the right-of-way; the company's omission to construct a feme 
did not deprive the adjoining owner of the right to turn his animals out 
to pasture on his own land. | McLeod v. Can. Northern Rv. Co., 18 O.l..11. 
616, 0 Can. lly. (’a*. 39, followed.]

Palo v. Can. Northern lly. Co., 16 Can. llv. Cas. 1, 26 O.L.R. 413, II 
D.LR. 902.

Injuries to animals—Contributory negligence—Onus.
Cnder the provisions of stihss. 4. 5 of s. 264 of the Railway Act. 1606. the 

onus of establishing that horses were at large through the negligence of 
their owner or custodian, is upon the railway company seeking to avoid 
liability for their getting upon the right-of-way and being run down hv n 
train. The onus of proof ii|hhi the defendant company, under subss. 4 and 
5 to establish negligence against the plaint ill" in an action for injurv to 
animals on the track, is not displaced by a finding that the plaint ill was 
careless in looking after the injured animals, if the nature of such care­
lessness was not determined.

Maxes v. (Irand Trunk Pacific lly. Co., 16 Can. lly. Cas. 6. 14 D.L.R. 76.

Negligence or owner—Unenclosed lands.
Where a horse got at large from unenclosed lands by reason of the 

negligence of its owner in not properly conlining it lie cannot recover 
damages for its loss, although the animal wanders a considerable distance 
Indore getting upon the right of way of the defendant. [Becker V. Can. 
Pae. Ry. Co. 7 Can. lly. Cas. 26. followed. |

Wallace v. Grand Trunk lly. Co.. 17 Can. Ry. Cas. 61.

Liability of railway—Killing iiorsk on track.
Where a horse which had liecn turned out to pasture on imfemvil
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range lamls adjoining u railway took fright on being driven into camp by 
the owner's employee and escaped from his control and was killed by i 
train, the owner has no right of action against tin* railway company under 
s. ‘294, subs. 4. of the Railway Act, 1900 (as amended 9 & 10 Edw. VII. 
c. 50, s. 8), for, if he had the landowner's permission to pasture on the 
lands, the horse while thereon was not “at large." and. if he had not such 
l»ermiasion. the horse was put “at large"* by the plaintiff's wilful act in 
pasturing the horse there within the exception of the enactment, 

llupp v. Can. Pac. Ry. Co., 17 Can. Ry. Cas. 60, 16 D.L.R. 343.
[MdiCod v. Canadian Northern R. Co., 18 O.L.R. 010: Parks v. Can. 

Northern I?. Co., 14 Can. Ry. Cas. ‘247, 21 Man. L.R. 103. distinguished; 
see also as to animals at large, Rogers v. Grand Trunk 11. Co., 2 D.L.R. 
083.]

Injuries to animals on tracks by trains.
The evident purpose of Parliament to deal with the whole question of 

a railway company's liability for injury to animals at large by tin- 
provisions of a. 294 of the Railway Act, 1900, as amended, constitutes s. 

‘294 a specific code laying down a general statutory liability ami pro­
viding a special defence, thereby precluding the plaintiff, in such cases, 
from resting liability upon a breach of* s. 254 read with the general pro 
visions of s. 427. [Clayton v. Can. Northern Ry. Co., 7 Can. Ry. Cas. 
33.1. 17 Man. L.R. 433, followed.]

Sporle v. Grand Trunk Pacific Ry. Co., 17 Can. Ry. Cas. 71, 17 D.L.R. 
307.

INJURY TO AXIMAI.K BY TRAINS—CaTTLK GVARDS-— GATE*—“CXI'SKD HIGH-

1 lie Railway Act, 1900. does not forbid, either by s. 254 or otherwise, 
the erection of a farm crossing in lieu of cattle guards at a road allowance 
which is unused as a highway and is in fact used as farm land, ami where 
a railway company and an adjoining farm owner concur in so treating 
an “unused highway" the farm owner is bound under s. 255 to keep the 
gates on each side of the railway closed when not in use, and damage 
to the owner’s animals through his own neglect to perform such statutory 
duty is not recoverable from the railway company, no negligence on the 
part of those in charge of the train being shewn.

Rrook v. Can. Pac. Ry. Co., 18 Can. Ry. Cas. 78. 18 D.L.R. 184.

Injuries—Municipal by-law-—Enactment by im plication—Neglioknck
ok owner.

A municipal by-law which restrains animals from running at large for a 
certain number of hours of the day does not give rise to an enactment by 
implication permiting them to run at large during the remaining hours of 
the day in derogation of the common-law duty of the owner to keep the ani­
mals from his neighbour's land, and there can lie no recovery when they are 
killed on the right of way of a railway company, if the animals are at 
large through the negligence of the owner within the meaning of subs. 4 
of s. 294 of the Railway Act, 1900, as amended by 8. 8, c. 50, 9-10 Edw. 
VII. [Greenlaw' v. Can. Northern Ry. Co.. 15 Can. Ry. Cas. 329, 12 D.L.R. 
402. 23 Man. L.R. 410, distinguished; Watt v. Drvsdale, 17 Man. L.R. 15, 
followed; Garrioch v. McKay, 13 Man. L.R. 404: Crowe v. Steeper, 40 
V.C.Q.B. 87, referred to.]

Ruble v. Can. Northern Ry. Co., 19 Can. Ry. Cas. 312. 27 D.L.R. 115. 
[Sec also Duncan v. Can. Pac. Ry. Co., 21 O.R. 355.]
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Animals killed ok bight-op-way—Cattle ouabds—Maintenance—In­
tersection OF RAILWAY AND HIGHWAY—WlLFUL ACT OF OWNER < <i\ 
TKIHI'TOBY NEGLIGENCE—RAILWAY ACT, 8. 204.

The plaintiff turned out certain of hit» horses and allowed them to run 
at. large without being under the charge of any person. The horses 
strayed upon the defendant's railway at the intersection of the railway 
with a highway, there being no cattle guard to prevent them from going 
oil the railway at such point of intersection. The horses strayed then 
upon the right-of-way and were killed by the defendant's train, hut at t 
point other than tin- intersection of the railway with the highway. Held, 
that the rights and liabilities of the railway company in respect to animals 
at large are declared by s. 204 of the Railway Act. 100(1. and no section of 
general application contained in the Act should add to or interfere with 
the specific: provisions contained in the section specially framed to deal 
with it, and the plaintiff cannot invoke the general principle of the com 
mon law to cure his contributory negligence in the face of a specific en­
actment making that contributory negligence an absolute defence to the 
action.

F.arly v. Can. Northern Ry. Co., 19 Can. Ry. Cas. 310, 8 Sask. I..R. 
27, 21 D.L.R. 413.

Cattle on range.
Cattle running at large on the range are lawfully at large, and, if the 

cattle are killed on a railway track, the railway company is liable under 
a. 29f> of the Railway Act, 1900.

Bardgett v. Can. Pac. Ry. Co. (B. C.), 10 W.W.R. 810.

Injury to animals at large—“Wilful act or omission of owner.”
The expression “wilful act or omission” has a meaning distinguishable 

from "negligence,” in that the former denotes a deliberate and conscious 
intention ; hence animals on the lands of new settlers, which are kept to 
get her by means of tethering one of the oxen and which escnjie as a result 
of the ox releasing himself from the fastening, are not at large through 
the “wilful act or omission of the owner,” within the meaning of s. 294 14 i 
of the Railway Act, 1909 (amended by 9-19 Kdw. VIT 1919, e. f>9, s. Hi. 
and entitles the owner to recover for their being killed or injured on the 
right-of-way of a railway company. [Parks v. Can. North. Ry. Co.. 14 
Can. Ry. Cas. 247, followed.]

Waite et al. v. Grand Trunk Pacific Ry. Co., 21 Can. Ry. Cas. 120, 27 
D.L.R. 549.
Injury to animals—Unfenced track—Negligence of owner.

The word “negligence” in s. 294 (4) of the Railway Act, 1990, as 
as amended by 9-10 Edxv. VII. c. 50, s. 8, is not used in the sense generally 
attributed to it in common law. An owner is not necessarily negligent 
because he leaves a large numlier of cattle near a railway in charge of one 
man. In considering the alleged negligence of the owner, tin» absence of 
a fence which the railway company was legally liable to erect should not he 
taken into account. [See also Waite v. G.T.P. R. Co., 27 D.L.R. 549.|

Quast v. Grand Trunk Pacific Ry. Co., 21 Can. Ry. Cas. 132, 9 Alta. 
LR. 4M, 28 D.L.R. 143.

Injury to animals—Owner’s negligence.
Bugg v. Can. Northern Ry. Co., 39 D.L.R. 779, 3 W.W.R. 458.

Injury to animals—Owner’s negligence.
Where it is shewn that animals were at large, that they got upon railway
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property, ami were injured thereon, not at an intersection with the high­
way, the railway company is liable under the Railway Aet, 1006, s. 204. 
unless it can prove that the case falls within the provisions of s. 20.“», 
or that the animals got at large through the negligence or wilful aet or 
omission of the owner. An owner cannot be held guilty of negligence in 
allowing his animals to run at large where a valid by-law exists permitting 
him to do so. [Greenlaw v. Can. Northern Ry. Co., 12 D.L.R. 402, 2:t 
Man. L.R. 410, 15 Can. Ry. Cas. 320, followed.]

Koch v. G.T.V. Branch Lines Co., 21 Can. Ry. Cas. 136, 32 D.L.R. 303.

Injury to animals—Owner’s nkui.ic.knck—Wilful act or omission.
It is a wilful act within the meaning of s. 204 (1) of the Railway Aet. 

1006, to turn animals at large upon a highway within half a mile of an 
intersection at rail level despite a provincial Act permitting animals to 
run at large, and if the animals so at large get from the highway to rail­
way property and are killed or injured there, the railway company is 
not liable.

Anderson v. Can. Northern Ry. Co., 21 Can. Ry. Cas. 140, 33 D.L.R.
4IK, 33 D.L.R. 473.

[Allirmed in 23 Can. Ry. Cas. 243, 43 D.L.R. 255.]

Injury to animals—Wilful act—Nkui.igf.nce.
"Wilful” in s. 204 (4) of the Railway -Act, 1006. means “intentional.” 

mid an owner who intentionally turns his animals at large cannot recover 
da mages if they stray to a railway right-of-way and are killed thereon 
by a train.

Anderson v. Can. Northern Ry. Co., 21 Can. Ry. Cas. 145, 35 D.L.R. 473.

Injury to animals—Negligence—Wilful act.
S. 294 of the Railway Act, 1906, a. 294. ns amended by 9-10 Kdw. VII. 

c.'50, s. 8, means that if animals are allowed by their owner to he at 
large within one-half mile of the intersection of the railway and a highway 
at level, the owner takes the risk upon himself of any damages which may 
lie caused to or by them upon the intersection, and if such damages are 
caused to the animals, not upon the intersection but upon the railway 
property beyond it, the company would he liable, unless it established that 
the animals got at large through the negligence or wilful act or omission 
of the owner or his agent. [Anderson v. Can. Northern Ry. Co., 21 Can. 
Ry. Cas. 140 at p. 145. 35 D.L.R. 473. allirmed.]

Anderson v. Can. Northern Ry. Co., 23 Can. Ry. Cas. 243, 57 Can. S.C.R. 
134, 43 D.L.R. 255.

Farm crossinu—Swing uatkr—Maintenance of.
S. 295 of the Railway Aet. 1906. provides that "no person whose horses 

. . . are killed or injured by any train shall have any right of action 
against any company in respect of such horses . . . being killed or
injured, if the same were so killed or injured by reason of any person (a) 
for whose use any farm crossing is furnished failing to keep the gates at 
each side of the railway closed when not in use.” This section is no 
defence to an action for damages if the gates when erected would not 
swing, and the hinges and fastenings have not been maintained as required 
by s. 254 and have become useless.

l'rouse v. Can. Northern Ry. Co., 23 Can. Ry. Cas. 247, 42 D.L.R. 159.

Municipal by-law—Negligence—Owner’s risk.
Where the by-laws of a municipality permit the running at large of
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animal*, it is lint negligence lmt a wilful act or omission within the mean, 
ing of s. 2ft4 (4) of the Railway Act. 1906, for the owner to allow them 
to run at large. If such animals are allowed to lie at large within one-half 
mile of the intersection of the railway and a highway at rail level, the 
owner takes the risk of any damage.

Fraser v. Can. Northern Ry. Co., 23 Can. Ry. Cas. 250, 43 D.L.U. f»62.
STATUTORY DUTY TO HU* A IK FENCES.

A railway company incorporated under a Quebec Statute and never 
declared to he for the general advantage of Canada, or to come under tin- 
provisions of the Dominion statute, is only obliged to build and keep in 
repair such fences as were required for the protection of the animal» he 
longing to the adjoining owner, or of those who were rightly occupy in-: 
the adjoining land.

Dodier v. Quebec Central Ry. Co.. 23 D.L.R. 667.

A.mmalh killed on track Nkm iuexce OK WILFUL ACT OR OMISSION op 
owner—Absence of cattle ui Aans.

Where animals at large through the negligence or wilful act or omission 
of the owner stray on to the right-of-way of a railway company and are 
there injured or killed, the company is not liable in damages, under s. 
294. subs. 3 of the Railway Act. 1906, and the absence of cattle guards 
docs not render the company liable even where it is under a statut on 
duty to maintain them. [Clayton v. Can. Northern lly. Co., 7 W.L.R. 
721*. followed.]

Durie v. Can. Vac. Ry. Co., 30 W.L.R. 70S.

Cattle “at i.akce"—Road allowance.
Cattle turned out upon a road allowance so that they can range upon 

an open section must be said to be "at large,*' and a railway company, even 
1 hough their cattle guards or fences are negligently constructed, are not 
lialile for injuries thereto.

Fleming v. C.P.R. Co., 7 W.W.R. 525.
Municipal by-law—Restrictions.

The effect of a municipal by-law which permits animals to run at 
large “except as prescrilied or restricted by law or by this by-law or other 
by-laws of the municipalityis to leave the case of an animal killed hv a 
train within half a mile of the intersection of a highway with a railway 
within the operation of subs. 1, s. 294. Railway Act.

Block v. Can. Northern Pacific Ry. Co. (Alta.), 10 W.W.R. 1228.

FERRIES.
See Wharves and Ferries.

FIRES.
See Carriers of floods; Constitutional Law; Limitation of Actions. 
Accumulation of Meeds on Right-of-Way. see Meeds.
On Crown Railways, see Government Railways.

Annotations.
Liability of railway companies for fires. 1 Can. Ry. Cas. 208.
Use of defective engines or appliances, ami improper and negligent 

management of trains. 1 Can. Ry. Cas. 212.
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Failure to remove combustible material from railway lands. 1 Can. 
By. Cas. 111.

Actions for damages done by lire. 13 Can. Uy. Cas. filti.

Sl'AHKS FIOM ENGINE—PROPER CARE TO PREVENT EMISSION OF—VsE OF
. WOOD OR COAI. FOR EU EL.

1*. owmsl a barn situated about two buiidred feet from the X.1V Ry. Cos. 
line, and such barn was destroyed by lire, caused, as was alleged, by sparks 
I min the defendants' engine. An action was brought to recover damages 
for the loss of said barn and its contents. On the trial, it appeared that 
the fuel used by the company over this line was wood, and < videnee was 
tzixen to the elfect that coal was less apt to throw out sparks. It also ap 
pea red that at the place where the tire occurred there was a heavy up­
grade, necessitating a full head of steam, and therefore increasing the 
danger to surrounding property. The jury found that the defendants did 
not use reasonable care in running the engine, but in what the want of 
such care consisted did not appear by their finding:—Held, reversing the 
judgment of the Supreme Court of New Brunswick, that the company was 
under no obligation to use coal for fuel, and the use of wood was mu in 
itself evidence of negligence; that the linding of the jury on the question 
of negligence was not satisfactory, and that therefore there should be a 
new trial. 23 X.B.R. 323, reversed.

New Brunswick Hy. Co. v. Robinson ( 1884 ). 11 Can. S.C.R. liss.
I Applied in Campbell v. MetJregor, 211 X.B.R. tîUH; I Hidden v. Wood 

stock. 33 X.B.R. 3! 12; distinguished in Campliell v. MetJregor, 211 X.B.R. 
U48; inapplicable in Leonard v. Can. I’ac. Hy. Co., 15 Q.L.R. !».*>.]

Fire communicated from premiseh of company.
Action by the respondent against the appellants for negligence in cans, 

ing the destruction of the respondent’s house and outbuildings by tire 
from one of their locomotives. The freight shed of the company was 
first ignited hy sparks from one of the company’s engines passing Chip 
pawa station, and the fire extended to respondent’s premises. The follow 
ing questions, inter alia, were submitted to the jury, and the following 
answers given :—Q. Was the lire occasioned by sparks from the locomo­
tive? A. Yes. Q. If so, was it caused hy any want of care on the part of 
the company or its servants, which, under the circumstances, ought to 
have been exercised ? A. Yes. Q. If so, state in what respect you think 
greater care ought to have been exercised ? A. As it was a special train 
and on Sunday, when employees were not on duty, there should have been 
an extra hand on duty. Q. Was the smoke stack furnished with as gond 
apparatus for arresting sparks as was consistent with the efficient working 
of the engine ? If you think the apparatus was defective, was it hy reason 
of its not being of the best kind, or lieeauso it was out of order? A. Out 
of order. Verdict for plaintiff". $800. On motion to set aside verdict, the 
Queen’s Bench Division unanimously sustained the verdict. On appeal to 
the Supreme Court :—Held, affirming the judgment of the Court below, 
Henry, J., dissenting, (1) that the questions were proper questions to 
put to the jury, and that there was sufficient evidence of negligence on the 
part of the appellants’ servants to sustain the finding. (2) If a railway 
company are guilty of default in the discharge of the duty of running 
their locomotives in a proper and reasonable manner, they are responsible 
for all damage which is the natural consequence of such default, whether 
such damage is occasioned by tire escaping from the engine coming direct 
ly in contact with and consuming the property of third persons, or is 
caused to the property of such third persons by tire communicating there-
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to from the property of the railway company themselves, which had been 
ignited by tire escaping from the engine coming directly in contact there 
with. (3) The statute 14 Qeo. III. c. 78, s. 8ti, which is an extension 
of ti Anne c. 31, bs. 0, 7, is in force in the Province of Ontario as part oi 
the law of England introthiced hv the Constitutional Act, 31 Geo. III. *• 
31, hut has no application to protect a party from legal liability «V a 
consequence of negligence.

Canada Southern Ky. v. Phelps (1884), 14 Can. S.C.R. 132.
(Applied in Campbell v. McGregor, 21* N’.B.R. 114S: Central Verm, Rt 

Co. v. St a n stead & Sherbrooke Ins. Co., 5 Que. Q.B. 251; Jackson v. Grand 
Trunk By. Co., 32 Can. S.C.R. 247 ; referred to in Grant v. Can. Pac. By. 
Co., ."iii X.B.R. 542; Morris v. Cairncross, 14 O.L.R. 544: Oatman v. Mich­
igan Central Rv. Co., 1 O.L.R. 145; relied on in 1st id law v. Crow's Nest 
Southern Ky. Co., 14 B.C.R. 173.]

Sparks from k.ngi.ne—Presumption as to cause of fire.
A train of the C.A. Ky. Co. passed the sheriff's farm almut 10.30 n.m 

and another train passed about noon. Some time after the second train 
passed it was discovered that the timlier and wood on plaintiff's land via* 
on fire, which tire spread rapidly after being discovered and destroyed a 
quantity of the standing timber on said land. In an action against the 
company it was shewn that the engine which passed at 10:30 was in a 
defective state, ami likely to throw dangerous sparks, while the other 
engine was in g»*od repair and provided with all necessary appliances for 
protection against fire. The jury found, on questions submitted, that tin 
tire came from the engine first passing, that it. arose through negligence 
on the part of the company, and that such negligence consisted in running 
the engine when she was a laid fire thrower and dangerous:—Held, affirm 
ing the judgment of the Court of Appeal, that there being sufficient evi­
dence to justify the jury in finding that the engine which passed first 
was out of order, and it being admitted that the second engine was in 
good repair, the fair inference, in the absence of any evidence that the lire 
came from the latter, was that it came from the engine out of order, and 
the verdict should not be disturlied :—Held, also, Henry J., dissenting, 
that the locomotive superintendent and locomotive foreman of a railway 
company are “officers of the corporation” who may lie examined as pro­
vided in R.N.O. ( 1877) c. 50, s. 130. and the evidence of such officers as to 
the conditions of the respi-etive engines and the difference as to danger 
from lire between a wood-burning and a coal-burning engine, taken under 
said section, was properly admitted on the trial of this cause; and certain 
books of the company containing statements of repairs required, on the-e 
engines among others, were also properly admitted in evidence without 
calling the persons by whom the entries were made. 14 A.R. (Ont.) 30! •. 
affirmed.

Canada Atlantic Rv. Co. v. Moxley, 15 Can. S.C.R. 145.
| Applied Campbell v. McGregor, 21* X.B.R. (148; commented on in Knight 

v. Grand Trunk By. Co., 13 I*.R. (Ont.) 380; discussed in l.eitch V. Grand 
Trunk Rv. Co., 13 V.R. (Ont.) 301); distinguished in Jackson v. Grand 
Trunk Rv. Co., 32 Can. S.C.R. 250; followed in Dixon v. Winnipeg Klee. 
St. Rv. Co., 10 Man. L.R. 605; Corda nier v. Can. Northern Ry. Co., 15 
Man. L.R. 3; Simien v. Brown, 17 A.R. (Ont.) 173: referred to in Can. 
Vac. Ry. Co. v. Roy, 1) Que. Q.B. 570; relied on in Dominion Cartridge Co. 
v. McArthur, 31 Can. S.C.R. 405.]

Damages cached by kpahkh from locomotive.
Running a train too heavily laden on an upgrade, when there was a
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strong wind, caused an unusual quantity of sparks to escape from the 
locomotive, whereby the respondents’ barn, situated in close proximity to 
the railway track, was set on fire and destroyed:—Held, affirming the 
judgments of the Courts lielow, that there was -uftieient evidence of neg 
ligence to make the company liable for the damage caused by tlit* lire. 
M. LK. C CUt. 122, affirmed.'

North Shore Ry. Co. v. McWillie, 17 Can. S.C.R. “*17.
(Applied ill McDougall Co. v. Itoisvert, 24 Que. S.C. Hitt: approved in 

Can. Vac. lty. Co. v. Itoy, !i Que. (/.It. 573; commented on in Zimmer v 
(•rand Trunk lty. Co.. Ill A.It. (tbit.) Ittl.'t: followed in Fournier v. Can 
Vac. lty. Co., .'Ill X.lt.R. .1(18; Roy v. Can. Vac. lty. Co.. 9 Que. (/.II. 551 ; 
not followed in Xortlii rn Counties Inv. Trust v. Can. Vac. lty. Co., 13 
ll.C.lt. I.'ll ; referred to in llritisli Colunibia Klee. It\. ( o. \. Crompton, 4:1 
Can. S.C.R. 17; Northern Counties Inv. Trust v. Can. I*ne. lty. Co., l.'t 
B.C.It. DIM; Robinson v. Can. Northern lty. Co., lit Man. L.R. Ill3; Ryek 
man v. Hamilton etc. lty. Co., 10 O.L.R. 410.]
Sl’AIIKS FROM EXOINK OK “llOT IIOX.”

In an action against a railway company for damages for loss of prop­
erty by lire alleged to have been occasioned by sparks front an engine or 
hot box of a passing train, in which the Court appealed from held that 
there was no sufficient proof that the tire occurred through the fault or 
negligence of the company, and it was not shewn that such finding was 
clearly wrong or erroneous, the Supreme Court would not interfere with 
the finding, 9 Que. S.C. 319, alfiruicd.

Son^sac v. Central Vermont Ry. Co., 20 Can. S.C.R. 041.
|Distinguished in Rainville v. (Irand Trunk Ry. Co., 28 o.R. 023; fol 

lowed in Colline Bay Rafting etc. t o. v. Kaine. 20 Can. S.C.R. 202; Claud 
Trunk Ry. Co. v. Rainville, 20 Can. S.C.R. 203; Mayrand v. Dussault, .'IS 
Van. S.C.R. 403; referred to in Can. Vac. Ry. Co. v. Roy, 9 Que. Q.B. 573.]

Scares from railway engine—Ruiiiiihii on railway berm.
In an action against a railway company for damages in consequence of 

plaintiff’s property being destroyed by lire alleged to he caused by sparks 
from an engine of the company the jury fourni, though there was no direct 
evidence of how the tire occurred, that the company negligently permitted 
an accumulation of grass or rubbish on their road opposite plaintiff's 
property which, in case of emission of sparks or cinders would he dan­
gerous; that the lire originated from or by reason of a spark or cinder 
from an engine; and that the tire was communicated by the spark or cin­
der falling on the company’s premises and spreading to plaintiff's property. 
A verdict against the company was sustained by the Court of Appeal:— 
Held, affirming the judgment of the latter court (25 A.R. (Ont.i 2421. 
and following Sém'*sac v. Central Vermont Ry. Co. (2d Can. S.C.R. <141 ; 
licorgc Matthews Co. v. Bouchard (28 Can. S.C.R. 380): that the jury 
having found that the accumulation of rubbish along the railway prop­
erty caused the damages, of which then* was some evidence, and the find­
ing having liecn affirmed by the trial Court ami Court of Appeal, it should 
not be disturbed by a second Appellate Court. 25 A.R. (Ont.) 242, 28 
O.R. 1125, affirmed.

(Irand Trunk Ry. Co. v. Rainville et al.. 20 Can. S.C.R. 201.
[Applied in Cameron v. Royal Paper Mills Co., 31 Que. S.C. 280.]

Fire from enoines—Destki vtio.x of adjoining property—Inference
FROM CIRCUMSTANCES.

In an action for damages for the plaintiff*» loss by lire alleged to have
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Imvii communicated to tbeir buildings ami premises, adjoining the del', nd 
ants' railway, by sparks emitted from the defendants' engines:—Held. 
the evidence, that the defendants* engines were as safely built and equip).. ,| 
as the nature of such means of trallie could admit, and that the tr 
was operated in a reasonable manner ; no negligence was shewn; and the 
action, therefore, rested upon s. 298 of the Railway Act, 19IMI:—Held, al- 
on the evidence, that the lire originated from sparks emitted by the le 
tendants' engines; the evidence was not direct, as no sparks were seen 
fly and alight : but the inference from the circumstance in evidence wn 
reasonably certain one:—Held, also, that, as the action rested on the »i,.' 
tile, contributory negligence was not to be considered ; the plaintiffs voiild 
use tlteir land and premises as they pleased, provided that they were n . 
actuated by motives amounting to fraud. (Fraser v. I‘ere Marquette |J\ 
Co., 18 O.L.R. .'>89, 13 O.W.R. 883, distinguished] :—Held, also on the ex i 
deuce, that the defendants had an insurable interest in the premises und< i 
s. '298 (3) of the Act. Damages assessed for injury to the plaintiff's ware 
house and contents ; but not for loss of trade, no specific damage being

W innipeg Oil Co. v. Can. Northern Ily. Co., lf> W.L.R. 120.

I)AMACK TO W'OOni.AXD BY FIRE—KlHK STARTED BY SECTION FOREMAN.
In an action brought by the owner of a lot of woodland adjoining de 

fendants' railway to recover damages alleged to have lieen caused by a fir. 
negligently started by defendants' servants and allowed to extend to plain 
tiff's land, it appeared in evidence that N.. a section foreman of the d< 
fendants* railway, set fires to burn up some piles of sleepers and rubbish 
on the railway line. The weather had lieeii very dry for a long tim«‘. and 
forest fires were burning all over the country. Witnesses, on behalf o# 
the plaintiff, testified that they saw lire on the railway line at this time, 
and traced its course through the fence to the plaintiff's land. X. swore 
that the lires which he started were all burnt out before the first xvus »ccii 
on the plaintiff's property, and other evidence was given to the sanie effet. 
The jury found that the tire spread from the lire set by X., and that N 
negligently and unreasonably allowed it to extend. A verdict was entered 
for the plaintiff for $‘>00:—Held, that there was sufficient evident, t.. 
justify the verdict. Per Tuck, and McIx*od, .1.. that the Acts 4S \ i. t 
e. 11. and Oft Viet. e. 9 (to ore vent tin- destruction of forests and other 
property by fire) are not ultra vires of the local Legislature. Per Mc­
Leod, •!., that the defendants having brought on their land a dangerous 
element, not naturally there, did so at their peril, and, if it caused injury, 
they were liable, though no negligence was proved. The provision of said 
Acts declaring that a person starting a fire, except for certain purpo-e- 
specified. Iietween May 1st and Decemlier 1st. is guilty of negligence. a| 
plied to the defendants, and they were, therefore, liable under the Acts a* 
well as at common law.

tirant v. Van. Pae. Ry. C'o., 30 X.lt.R. .">28.

Sparks from engine.
An action for damages for the destruction of the ilf's property by

lire alleged to have been started by sparks from an engine of the defend 
ants, was dismissal, after trial without a jury, the evidence leaving the 
origin of the fire doubtful.

Karquharsou v. Can. Pae. Ry. Co., 18 W.L.R. 7ft ( B.C.).

Fire caused by sparks from engine (Trcvmhtaxtiai. evidence.
In un action against a railway company for negligently causing lire by

0
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spark* from tin ir engine, the cause of the fire may lie proved by circum­
stantial evidence.

Kuinvillr v Crand Trunk Itjr. Co., 1 Can. I!}-. Cas. IIS, 28 OH. U2S.
[Afliroil'd in 2."| A.R. (lint.) 242, 1 Can. Ilÿ. Cas. 117, 2'J Can. S.C.R. 

201, 1 Can. Ity. Cas. 125.]

Di tv or cvrriMi nowx wkkds.

A railway company is responsible for damage* caused by fire which is 
started by sparks from one of their engines, in dead grass and shrubs al­
lowed by them to aeuniiilate in the usual course of nature from year to 
year on their la ml ad joining the railway track. It is the company's duty 
in such a case to remove the dangerous accumulation. Judgment of Fer­
guson, J., affirmed.

Rainville v. Crand Trunk Ity. t o., 1 Can. Ity. Cas. 117, 25 A.R. (Ont.) 
242.

I Affirmed in -‘il Can. S.C.R. 201, 1 ( an. Ry. Cub. 125.]

Accvmvi.ation or weeds.

In an action against a railway company for damages in consequence of 
plaintiff's property being destroyed bv fire alleged to he caused by sparks 
from an engine of the company, the jury found, though there was no direct 
evidence of how the lire occurred, that the company negligently permitted 
an accumulation of grass or rubbish on their road opposite plaint ill's 
property which, in ease of emission of sparks or cinders, would lie dan 
gérons; that the fire originated from or by reason of a spark or cinder 
from an engine; and that the fire was communicated hv the spark or 
cinder falling on the company’s premises and spreading to plaintiffs’ prop­
erty. A verdict against the company was sustained by the Court of Ap- 
peal:—Meld, affirming the judgment of the latter Court (25 A.R. (Out. i 
242), and following Sém'-sac v. Central Vermont Ry. Co. (2(1 Can. S.C.R. 
641) ; <ieorgv Matthews Co. v. Bouchard (28 Can. S.C.R. 580); that the 
jury having found that the accumulation of rubbish along the railway 
property caused the damages, of which there was some evidence, and tlm 
finding having I wen affirmed by the trial Court and Court of Appeal, it 
should not lie disturWd by a second Appellate Court.

(Jrand Trunk Ry. Co. v. Rainville, 1 Can. Ry. Cas. 125, 29 Can. S.C.R.
201.

| Applied in Can. Pac. Ry. Co. v. Crand Trunk Ity. Co., 12 O.L.R. .*120, 
5 Can. Ry. fas. 4(H).]

Sl'AKKS KKOM ENGINES.

In an action against a railway company, carrying on business under 
legislative sanction, to recover damage., resulting from a fire alleged to 
have licen caused by a spark from an engine, the plaintiff must, in addi­
tion to giving evidence from which it may reasonably he inferred that 
the lire was caused as alleged, also give some evidence of negligence on 
the part of the defendants, e.g., in the construct ion or management, or 
want of repair, of the engine, and the onus is not upon the defendants to 
prove that they have adopted and used with due care reasonable con­
trivances to avoid the danger of lire. Judgment of Armour, C.J., reversed.

Oat man v. Michigan Central Ry. Co., 1 Can. Ry. Cas. 129, 1 O.L.R. 145.
[Applied in Jackson v. Crand Trunk Ry. Co., 52 Can. S.C.R. 247. 1 

Can. Rv. Cas. 15ii ; referred to in name case, 2 O.L.R. 089, 1 Can. Ry. Cas
ML]
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( AISE or FIRE—EXPERT TESTIMONY.
In an action against a railway company to recover damages Wans, of 

fire caused by sparks from an engine, two witnesses called on behalf of the 
plaint iff, men without much practical experience, testified that, in their 
opinion, the engine in question was defective constructively in a certain 
particular, while eleven witnesses called by the defendants, all men of 
practical experience, testified that the engine was constructed in accord 
a nee with the best prevailing practice. The jury found for the plaint ill : 
—Held, that in a case of this kind, depending upon the weight to lie given 
to scientific and expert testimony and not upon questions of credibility 
and demeanour, such u verdict could not stand, and it was set aside anil 
the action dismissed. Judgment of Fa Icon bridge, J., reversed. Armour, 
C.J.O., dissenting.

Jackson v. Grand Trunk Ry. Co., 1 Can. Ry. Cas. 141, 2 O.L.R. 089.
[ Allirnied in 32 Can. S.C.R. 245, 1 Can. Ry. Cas. 150; referred to in 

Sheppard Pub. Co. v. Press Pub. Co., 10 O.L.R. 243.J

Scaurs from engine—Defective conhtrvction.
Fire was discovered on J.'s farm a short time after a train of the <lc 

fendants had passed it drawn bv two engines, one having a long, and the 
other a short, or medium, smoke box. In an action against defendants for 
damages it was proved that the former was perfectly constructed. Two 
witnesses considered the other defective, but nine men, experienced in tin 
construction of engines, swore that a larger smoke box would have Iwen 
unsuited to the size of the engine. The jury found that the tire hio 
caused by sparks from one engine, and they believed it was from that 
with the short smoke box : and that the use of said Ik>x constituted negli­
gence of the defendants which had not taken the proper means to prevent 
emission of sparks:—Held, allirming the judgment of the Court of Appeal 
(1 Can. Ry. Cas. 191, 2 O.L.R. 689), that the latter finding was not justi­
fied by the evidence and the verdict for plaintif! at the trial was properly 
set aside.

Jackson v. Grand Trunk Ry. Co., 1 Can. Ry. Cas. 156, 32 Can. S.C.R. 
245.

Fuie caused by sparks from locomotive.
Under the law of Quebec, even when no proof of negligence is adduced 

by the plaintif!, a railway company, although authorized by statute to use 
locomotives, and although it has complied with all the requirements of tlie 
law and adopted the most approved appliances known to science for prr 
venting the escape of sparks from its locomotives, is nevertheless respon­
sible for damages so caused. Quaere, as to the responsibility of railway 
companies under the Railway Act, 1888.

Can. Vac. Ry. Co. v. Roy, 1 ( an. Ry. Cas. 170, 9 Que. Q.R. 551.
|Reversed in 12 Que. H it. 543. |I!NI2| A.C. 220, 1 ( an. Ry. (as. 1% 

applied in Jackson v. Grand Trunk Ry. Co., 32 Can. K.C.R. 247. I Can. 
Ry. Cas. 156: commented on in Royal Fleetrie Co. v. Ilévf*. 32 Can. S.< It 
465: discussed in Boudreau v. Montreal Street Ry. Co., 6, 13 Que. K.It 
534; distinguished in Davie v. Montreal Water and Rower Co., 23 Que 
S.C. 146, 13 Que. K.B. 456 ; distinguished in G a rand v. Montreal Light, 
Heat and Power Co., 33 Que. S.C. 417 : distinguished in Jones v. Atlantic 
and X.W. Ry. Co., 12 Que. K.B. 403: distinguished in Montreal Water & 
Power Co. v. Davie. 35 Can. N.C.R. 203; followed in Montreal Light. Heat 
& Power Co. v. Dumpily, 15 Que. K.B. 14; followed in Montreal Street Ry. 
Co. v. Gareau, 10 Que. K.B. 427; referred to in Shawinigan Carbide Co. v. 
Doiicct. 42 Can. S.C.R. 349 ]
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Kibe caused by sparks from locomotive—Liability of railway com­
pany.

The respondent brought suit for damages caused by a fire originating 
from sparks escaping from a locomotive engine of the company appellant, 
while the engine was employed in the ordinary use of its railway. The 
question of negligence on the part of the eompany was specially withdrawn 
from the consideration of the tribunal on the present appeal:—Held, re­
versing the judgment of the Court of Queen's Bench, 1) Que. K.B. 561,
1 Can. Ry. Cas. 170:—A railway company, authorized by statute to 
curry on its railway undertaking in the place and by the means adopted, 
is not responsible in damages for injury not caused by negligence, but by 
the ordinary and normal use of its railway.

Can. l’ac. Ry. Co. v. Roy, 12 Que. K.B. 543.
[Affirmed in 1 Can. Ry. Cas. 100, [1002] A.C. 220.]

Sparks from engines—Acts done under statutory authority—Non­
liability for damage.

A railway company authorized by statute to carry on its railway under­
taking in the place and by the means adopted is not responsible in dam­
ages for injury not caused bv negligence, but by the ordinary and normal 
use of its railway; or in other words, by the pro|>or execution of the 
power conferred by the statute. The previous state of the common law 
imposing liability cannot render inoperative the positive enactment of a 
statute. Neither the C.C. (Que.) Art. 350, nor the Dominion Railway 
Act, 1888, ss. 112, 288, on their true construction contemplates the liability 
of a railway company acting within its statutory powers. So, where the 
respondent had suffered damage caused by sparks escaping from one of 
the appellants’ locomotive engines while employed in the ordinary use 
of its railway, the appellants were held liable, [(ieddis v. Proprietors of 
Bunn Reservoir (1878), 3 App. Cas. 430, 438; and Hammersmith Ry. Co. 
v. Brand (1800), L.R. 4 II.L. 215, followed.]

Can. Pae. Ry. Co. v. Roy, 1 Can. Ry. Cas. 100. [1002] A.C. 220.
[Followed in Greer v. Can. Vac. Ry. Co., 10 Can. Ry. Cas. 58, 23 D.L.R. 

337.J
Inflammable materials along track.

A fire starting on or near the right-of-way of a railway company caused 
by one of their locomotives spread or jumped to the property of the plain­
tiffs, which was destroyed. The defendants contended that the rocky bluff 
where the tire started was not within their right-of-way, that s. 239 of the 
Railway Act, 1903, applies only to property upon or along the route of the 
railway and did not apply to that of the plaintitfs, which was three miles 
distant:—Held, Martin, J., dissenting, that the question of how the fire 
reached the plaintiff's property and the position of the roeky bluff were 
properly left to the jury. (2) That the word “along” in s. 239 does not 
mean only “adjoining to” or “contiguous to,” as does the word “along­
side,” but “in the neighbourhood of” or “near” or “close to” and receives 
additional force from the expression “upon or along” not simply “along.” 
The jury found a general verdict for $18.090. It was urged that under s. 
239 the damages could not exceed $5.000, but:—Held, that the finding that, 
the defendants left inflammable material on the right-of-way disposed of 
that objection and the defendants were liable for the full amount as found 
by the jury.

Blue v. Red Mountain Ry. Co., ti Can. Ry. Cas. 219, 5 W.L.R. 1, 12 
B.C.R. 400.

[Reversed in 39 Can. S.C.R. 390, 7 Can. Ry. Cas. 150; restored in [1009J 
A.C. 301. 9 Can. Ry. Cas. 140.]

Can. Ry. L. Dig.—27.
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Combi sum es i.ekt on ri<;iit-of-way.

The question for the jury was, whether or not the place of origin of ihe 
fire which caused the damages was within the limits of the “right-of- 
way” which the defendant* were. by the Railway Act, obliged to
keep free from unnecessary combustible matter, and their finding was 
that it did, hut the charge of the Judge was calculated to leave the im­
pression that any space where trees had lieon cut, under the powers con­
fer nil by s. MS (ji of that Act. might be treated as included within tin 
“right-of-way’’ and, in effect, made a direction, on issues not raised hy tits 
pleadings or at the trial, as to negligent exercise of the privilege con 
ferred by that section: — Held. that, in consequence of the want of mm 
explicit directions to the jury on the question of law ami the misdirection 
as to the issues, the defendants were entitled to a new trial. The Court 
refused an ation by the respondents, on the hearing of the appeal
for leave to supplement the appeal case by production of plans of tl, 
right-of-way which had not la'cn produced at the trial, as lieing font ran 
to the established course of the Court.

Red Mountain Hy. Vo. v. Blue, 7 Can. Ry. Cas. 1A0. .‘hi Can. S.C.R ; m
| Reversed in (11MI!I| A.C. .‘hiI, 11 Can. Ry. ('as. 140.|

Damage» by fire—Iunition or vomhchtiiii.f. matter on raii.way.
Hy s. 230 of the Railway Act, 1003. c. .18, it is provided that the n 

spondent railway company shall at all times keep its right-of wav free 
from combustible matter, subs. 2 providing that when damage is caused In 
a fire started by a railway locomotive the company shall l»e liable whether 
guilty of negligence or not. in the bitter ease the liability being limit*>1 
to a specified amount. Where ignition occurred from tin* respondent-' 
engine * « at a rocky blutf shewn by a map filed by them in the lie
partaient of Railways ami Canals under s. 131 of the Railway Act .if 
18S8. repeated by s. 128 of the later Act, to Ik* within the delineated right- 
of-way, the respondents were held to In> liable, for the damages assessed 
hy the jury. The Supreme Court of Canada, having on the objection of 
the respondents refused to admit the map in evidence on the ground that 
it had not been tendered at the trial, ordered a new trial:—Held, that 
whether or not the Supreme Court was right in refusing to admit th 
map their lordships would admit it, that it was conclusive in favour of the 
appellants, and that there had been no misdirection.

Blue v. Red Mountain Ry. Co., 8 Can. Ry. ( a-. 140, [1809] A.C, 801.
[Followed in Dutton v. Cun. Northern Ry. Co., Ill Can. Ry. Cas. 72.)

Si*arkh from a locomotive—Joinder of pi aintiffb.
If it appears from the evidence that then vas no other possible cause 

for the starting of a prairie fire near a railway track than sparks from a 
passing locomotive, the proper conclusion to lie drawn is that the railway 
company is liable, notwithstanding that the sparks must have carried th.- 
fire an unusual distance and that no evidence was given aa to the comli 
tion of the smoke stack and netting at the time. A number of plaintiff* 
joined in the Tait case presenting separate claims for losses hy the same 
fire which plainly appeared by the statement of claim, to which the de 
fendants filed a statement of defence without having moved to strike out 
any of the claims:—Held, without deciding whether Rule 218 of the King * 
Bench Act justified the joinder of plaintiffs in this case, that it was too 
late to take the objection of misjoinder at the trial. A deduction was 
ordered to be made from plaintiff's counsel fees for the trial. Iieeause con 
siderable time was taken up in proving title to the property destroyed

63
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which the defendant» had not been asked to admit, and which would be 
presumed from mere possession an against tortfeasors.

Tait. v. Can. Pae. Hy. t o.; Main v. Can. Pae. Ky. Co.; Kellett v. Can. 
Pae. Ry. Co., H Can. Hy. ( a-. 417. Hi Man. I..R. 3111.

| deferred to in Clark \. Ward, 2 Alta. LH. 408.]

( UXHOI.IDATIOX OF ACTIONM.

The consolidât ion of four actions, each by a different plaintiff ngain-t 
the same defendants, cannot, upon tin- motion of the eoninion defendants, 
Ice granted either in the strict sense of the word “consolidation," to stay 
absolutely the* proceedings in three actions and to require the plaintiff- to 
unite all their claims in one action, or. in the looser and le-s accurate 
sense, to select one action as the te-t action and stay the trial of the 
others pending the determination of the test action, as the particular is 
site* in each ease would lie distinct from the issue in the others, though 
each action was based upon an alleged injury to the premises of the plain 
tiff, caused by the spread of the same lire negligently set out by the de 
tendant- on their land and negligently allowed to spread to tlie plaintiff'- 
lainl. 12 D.Ij.H. SMMI, 3 O.W'.N. 10l.'i, affirmed.| | Amos v. Chadwick t IN77 1.
4 t h. I). Stilt, affirmed (1878), Il Ch. I). 4."ill; Wc-throokc v. Australian 
I’.M.S.N. Co. (1803», 23 L.J.X.S. C.P. 42.; Lee x. Arthur ( lUHSl, inn 
L.T.IL til: Williams v. Raleigh, 13 I ML (Out.) .'ill. specially referred to. |

KuuIm v. Mihisc Mountain (No. 2), ô D.L.IL 814. 2ti O.h.ll. .332.

Kike i-hom i ovomotive—Damauk to "stamhm. itt nii"—“Lax ns"—"Pi w-
TATIONN."

In an action brought under ». 2!is of the Railway Act, 11MH1. to recover 
the amount of damage» caused to “standing bii-li” on tlie plaintiff'- land 
by a lire, alleged to have been started by a locomotive of the defendant-, 
there was a conflict of evidence as to whether the lire which actually did 
the damage spread to the plaintiff's land from a lire started by the de 
fendants* locomotive, or from a lire started on the land of one II.:—Held, 
that there was evidence to justify the written finding of the jury that the 
damage to the plaintiff's property was cau-ed by lire from the defendants' 
locomotive, and that an apparently inconsistent oral response made by 
the foreman to a ipiestion put by the trial Judge, was on the evidence, 
reconcilable with the written finding Held, also. that, “standing bush" 
come- within the provisions of s. 2118. being included in “lands,” notwith­
standing the occurrence of “plantations" in the words of the enactment, 
"crops, lands, fences, plantations, or building- and their contents." In 
regard to legislation of this kind, the rule is lo adopt the construction 
tno-t beneficial to the public; see s. 1."» of tbe Interpretation Act. K.S.t . 
HNMl, c. 1, a. lft.

t'ampliell v. Can. Pac. Ry. Co., 1) Can. Ry. (‘as. 3110, 18 O.L.R. 4titl.

Sl'AHKN FROM LOCOMOTIVE— PlIOXIMATE CAI'MR.

Plaintiff was the owner of a warehouse in close proximity to defend­
ants' railway. Within six feet of the warehouse lie piled a quantity of 
hav, which lieeame ignited by a spark from a locomotive on the railway, 
and the lire spread to the warehouse, which was totally destroyed. The 
jury found that the lire originated from the defendant's engine, but that, 
the plaintiff had been guilty of negligence in storing the hay in such close 
proximity to the railway:—Held, that as the jury had found the plaintiff 
negligent, and as such negligence was the proximate cause of the damage, 
la- could not recover.

Cairns v. Can. Northern Ry. Co., V Can. Ry. Cas. 30(1, 2 S.L.R. 71.
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Destruction of "crops”—Sparks from locomotive—Marsh iiay < i r

AND BALED.
Thu Railway Act, 11*00. h. 21*8, enacts that “whenever damage is van-cl 

to crops . . . plantations, or buildings and their contents, by a lire,
started by a railway locomotive, the company making use of such locom-i 
live, whether guilty of negligence or not, shall lie liable for such damage

-Held, that the plaintiff was not entitled to recover under the also* 
section in respect to marsh hay cut at some distance from the railway an.I 
lulled and piled on the property of another person along a siding of t 
defendants, to which place it had been carried while awaiting shipment, 
and where it had lieen destroyed by lire caused by sparks from one of tlx 
defendants' locomotives. Judgments of Teetxel, J., and a Divisional Court 
reversed.

Fraser v. Pere Marquette Ry. Co., 1* Can. Itv. Cas. 30$, 1H O.L.R. 581*.
| Referred to in Ottawa V.M.C.A. v. Ottawa, 20 O.l. R. 507.]

Fire spread to adjoining property—Condition or right-of-way—Origin

OF FIRE.
Fire was seen smouldering in t dry stump on a high bank, about level 

with an engine smokestack, on defendant company's right-of-way. Kvi- 
deuce was yiveil that one engipe passed the place ten hours, and another 
six hours previously. Kvidciicc also went to shew that the right-of-way 
contained inllammablc material, and that there were other lires, wlio.v 
origin was unknown, in the vicinity of the right-of-way. The lire in que* 
tion was first seen by some of plaintiff's workmen, when it was insignificant 
m extent and the weather was calm, but the wind rising, the lire spread 
and burnt plaintiffs' mill property and a large extent of timber ana 
Held, on appeal (affirming the finding of Irving J„ at the trial, dismissix.' 
the action), that there was no evidence to connect the setting of the lire 
bv sparks from the defendant company's engines.

I ai id la w v. Crow's Nest Southern Rv. Co., Ill Can. Ry. Cas. 27. II ll.C.P, 
101*.

( Affirmed in 10 Can. Ry. fa-. 32, 42 Can. S.C.R. 355.]

( OMBI NTIIII.K MATTER ON IIER.M—ORIGIN OF FIICE DAMAGE TO ADJOI N I \«.
PROPERTY.

In an action against a railway company subject to the British Columbia 
Railway Act. if there is no evidence that the company bad knowledge or 
notice of the existence of a fire on their right-of-way, not caused by the 
operation of the railway, the fact that the condition of the right-of-w.n 
facilitated the spread of the lire to adjoining projverty which was dc 
stroved by it does not amount to actionable negligence. [10 Can. I!> 
Cas.' 27. 14 B.C'.R. 101*. affirmed.1

l.aidlaw v. Crow's Nest Southern Ry. Co., 10 Can. Ry. Cas. 32, 42 Can. 
S.C.R. 355.

Cause of fire—Sparks from railway mhomotive—Conjecture.
In an action to recover damages for the destruction of property of the 

plaintiff by lire alleged to have lieen started by sparks from a locomotive 
of the defendants, the trial Judge, MaeMahon. J.. found in favour of tin 
plaintiffs:—Held, by a Divisional Court, reversing the linding. which w:x 
based upon a misapprehension of the evidence, that the plaintiff's had 
failed to meet the onus east u|mmi them hy the law and to prove that the 
lire which caused the damage came from the defendants' engine. In every 
case there must la* evidence from which it can fairly la* inferred, not sim 
ply guessed, that the damage was caused by the defendant. [Connaeher v
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loronto, hii un reported decision of the (Queen's Bench Division, 4th March, 
1893, and Vampliell v. Acton Tanning t o., an unreportcd decision of the 
( unit of Appeal, 29th June, 1900, specially referred to.J

Heal v. Michigan Central By. Co., 10 Van. By. Vas. .‘17, 10 O.L.B. 502.
[Approved in Vordon v. (loodwin, 20 O.L.B. .‘127: Bvhii v. McIntosh, 20 

O.L.B. 31.)

Vrai he fire—Statutory avtiiority for mkttixo fire—Want of rev’.ov
ABLE CARE—V(INSERT OK ADJOISIXO LANDOWNERS.

Defendant in the month of SeptemlN-r undertook to hurn a tireguard along 
its track. No guards were ploughed before the tire was set. The defend­
ants* foreman went ahead of the other employees and lived the prairie, and 
the others followed at some distance with appliances for extinguishing tire. 
Ihc wind was blowing in gusts and away from the track, and the men 
were unable to stop the lire, which csca|»ed ami burned the plaintiffs crop 
The defendants sought to explain their neglect to plough a guard on the 
ground that the guard must lie 900 feet from the line, and to do so they 
must have trespassed on the property of others. It was not shewn, how­
ever, that the owners of such land had refused permission to plough a 
guard thereon. The defendants, after liling a defence, obtained leave to 
pay certain money into Court, ami paid a certain sum in, hut gave no 
notice of payment:—Held, that while the company luul a right to hurn 
its right-of-way and was required by the Bailway Act to do so, yet in so 
burning it must exercise reasonable care to see that the tire does not es­
cape. (2) That the degree «iff care required varies at different seasons, 
ami when the grasses are dry and the conditions are conducive to the 
spread of tire especial care is required, and the starting «if a lire when the 
conditions are favourable to its escape without proper guard and precau­
tions is prima facie negligent. (3) That the company was not excused 
from complying with the statutory provisions as to ploughed guards by 
reason of the fact, that such guards would have to lie ploughed on the 
property of others, unless it was shewn that such adjoining landowners 
refused to permit such guards to la» ploughed. (4) That no notice of pay­
ment in of the amount awarded as damages having been given hy the 
defendant to the plaintiff, the defendant was not entitled to be relieved 
of costs by such payment in.

Kennermann v. Can. Northern By. Co. (Sask.), 10 Van. By. Cas. 287.
1,1 ABILITY FOR FIRES—FlRE HTARTINfl OX RKillT-OF WAY BREACH OF STATU­

TORY DUTY.
Cnder c. 1)1 of B.S.N.S. HUM), which requires a railway to clear from 

-If the sides of its roadway, where it passes through woods, all cotnhiiR- 
uble material, it is answerable for the value of property adjacent to its 
roadway that was destroyed hy lire which was started on the roadway 
hy sparks from engines, in an accumulation of dried grass, ferns, bushes, 
and turf. | Bainville v. (Irand Trunk, 25 A.R. (Out.) 242, affirmed, sub 
nom. (Irand Trunk v. Bainville, 29 Van. S.C.B. 201, specially referred to. |

Schwartz v. Halifax & S. W. By. Vo. (X.S.), 14 Van. By. Cas. 85. 4 
D.L.B. 691.

[Affirmed in 16 Van. By. Vas. 186. 11 D.I..B. 790. 47 Van. S.C.B. 690.) 
Liability for fires—Breach of statutory duty—Comm stiiiles.

Since an absolute duty is imposed on a railway company by B.S.N.S. 
1900, c. 91, to at all times keep its right-of-way where it passes through 
woods, clear from all combustible material, such as bushes, grass and fern, 
it is answerable for damages caused an adjoining landowner by fire started
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ni an accumulation of combustible material on its right-of-way, liy spark* 
from a locomotive. (Schwartz v. Halifax & South-Western Hy. to.. < 
D.L.R. 691, 14 Can. Hy. Cas. 85, 46 X.8.R. 20, affirmed]

Halifax & South-Weatern Ity. to. v. Schwartz, Il D.L.R. 7iM». 47 Can 
N.C.R. 590, 15 Can. Ity. Caa. 1*86.

PROXIMATE CAUSE— SPREAD OF FIRE— SKVEBAI. COXVl llltKXT FIRES AS CACHE 

Where it ap|icars that the lots hy lire waa occaaioned by the concur 
mice of several lires for only one of which the defendant was liable, a re 
lusul to put to the jury the «picstion of what other lires were burning at 
tlie time in that vicinity and which one or more of such tires occasioned m 
contributed to the burning of the plaintiff"» property, will not justify i 
new trial, where the Judge in his instructions to the jury fully covers 
that point.

King Lumber Co. v. Can. I‘ac. Ry. Vo. (II. ('.), 14 Can. Ity. Cas. ;* 1 :i, 7 
D.L.K. 7S3.

(Appeal to Privy Council withdrawn by consent.)
Sl'ARKN FROM LOCOMOTIVE.

Where, from the testimony, the inference is strong that sparks from a 
locomotive started a lire at a point off a railway company's right-of-wax. 
where, to the knowledge of the company's servants, the lire smouldered fur 
nearly a month, ami then, fanned hy a highwiml. it spread, jumped across 
a river and destroyed standing limber belonging to the plaintiff, the com­
pany is properly held liable therefor under s. *298 of the Railway Act, 
1906.

I'anpiharson v. Can. Pae. Ry. Co.. 15 Can. Ry. Cas. PHI. 9 D.L.R. 25s, 
2» W.L.R. 914.

| Followed in Kerr v. Can. Pae. Ry. Co., 12 D.L.R. 425, 15 Can. Rv. Cn« 
193.)
Kiiikh—Locomotive—Inference.

The fact that no lire was seen at or near a railway track until twenty 
minutes after the passage of a railway locomotive which luol not been 
recently inspected, justilied an inference that the lire originated from 
sparks from such locomotive. | l,'an|iiharaon v. Can. Pae. Ry. Co.. :$ D.L.R. 
258. followed. (See also Railway Act, 1919. s. 231).)

Kerr v. Can. Pae. Ry. Co., 15 Can. Ry. Cas. 193, 12 D.L.R. 425. 
(Affirmed in 16 Can. Ry. Cas. 25.]

Crown timiier licenced—Ruiiit of i.icencee to hue for oamaufm.
Aii action for «lamage hy fire to timlsT growing <m lands liehl under 

license from the Crown can lie maintained by the plaintiff as liceiiccr 
West v. Corbett, 15 Can. Ry. Cas. 195, 41 X.R.R. 420.
(Allirnu'il in 15 Can. Ry. Cas. 202. 47 Can. S.C.R. 596, 12 D.L.R. 182: 

referred to in (Ireer v. Can. Pae. Ry. Co., 19 Can. Ry. Cas. 47.)

IAKOMOTIVE OF ANOTHER COMPANY WITH RUNNING RIGHTS.

If the operating railway company contracts to give another railway 
company concurrent running rights over its line, it must lie taken to he 
“making use of" the locomotive «if the company having such running rights 
within the meaning of s. 298 of the Railway Act, 1906, so as to fix 
the granting company with liability for damage caused by sparks from 
a locomotive of the other company while using the line of the granting 
company. [Lemire v. Quebec & Lake St. John Ry. Co., 3 Que. 8.C. 
192, referred to.)

Predette v. Grand Trunk Ry. Co., 16 Can. Ry. Cas. 22, 15 D.L.R. 131.
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ORIGIN FROM LOCOMOTIVE—INFERENCE.

The fact that no fire was seen at or near a railway track until a few 
minute* after the passing of a railway locomotive which had not been 
recently inspected, justifies an inference, where no other cause seemed 
probable, that the tire originated from sparks from such engine, so as 
to fix the railway with liability under s. 2!»s of the Railway Act, 1 !MM#
| Kerr v. Can. Vac. Hy. Co., 12 D.L.R. 42.'». 15 ( an. Ry. Cas. 11*13. affirmed ;
National Trust v. Miller, 8 D.L.R. 69, referred to.]

Can. Pae. Ry. Co. v. Kerr, 10 Cun. Hy. Cas. 25, 41» Cun. N.V.R. S3, 14 
D.L.R. 840.
Restriction of timiier—Limitation of amovxt recoverable—Order

STAYING PIMN EED1NGH PENDING TRIAL OF ISSUE.
To determine the proportion of loss hy fire which an owner is entitled 

to recover from a railway company having regard to s. 2118 of the Rail­
way Act, 11)00, the Court may order the trial of an issue to determine, 
first, whether the fire causing the damage resulted from the negligence of 
the company, and second, whether any, and, if so, what claims exist for 
loss mused to other person* by the same tire.

Fawcett v. Can. Pac. Ry. Co., 17 Can. Ry. Cas. 313.

operation—Lack of safety appliances.
The Railway Art. 11)00, *. 208, places the onus on the railway company 

of shewing that modern and efficient appliances were used on the locomotive 
to prevent the sparks from same causing fires in pnqierty adjacent to 
the railway in order to claim the lienetit of the limitation of $5.000, which 
is made applicable by that section in that contingency if the company has 
not otherwise been guilty of negligence.

Dutton v. Can. North. Rv. Co., 11) Can. Ry. Cas. 72, 23 D.L.R. 43. 
[Affirmed except as to damages, 21 Can. Ry. Cas. 21)4.]

COMBUSTIBLE MATERIAL ON RIGIIT-OF-WAY—KlRE SPREADING—DAMAGES.
The persistent failure of a railway company to remove from its right- 

of way. as required by statute, growing combustible material likely to 
catch tire from sparks from the locomotives and to spread to adjoining 
owners' property is an element to be considered in favour of awarding 
Iilierai damages in that contingency.

Westhaver v. Halifax & S.W. Ry. Co., 10 Can. Ry. Cas. 21), 14 D.L.R.
H.13.

OPERATION—COMIIVRTtBLgS ON RIGHT-OF-WAY.
Noncompliance with the requirements of s. 21)7 of the Railway Act, 

11)00, which requires the company to keeps its right-of-way free from dead, 
ilry grass and weeds and other unnecessary combustible matter is negli­
gence on the part of the railway company. [Blue v. Red Mountain Ry. 
t o.. 111)00] A.C. 861. 1) Can. Ry. Cas. 140.' followed.]

Dutton v. Can. Northern Ry. Co., 19 Can. Ry. Cas. 72, 23 D.L.R. 43.

Destruction of timber—Contributory negligence.
Where a timber license from the Department of the Interior stipulated 

that the license should dispose of the tree tops, branches and other debris, 
of the lumliering operations in accordance with the directions of the De­
partment, so as to minimize the danger of tire, hut it is not shewn that 
any directions were given hy the Department in that respect, the failure 
of the lumberman, cutting timber by virtue of such license, to so dispose 
of the debris is not attributable to him as contributory negligence in an
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action against the railway company for the destruction of his logs L\ 
lire caused by sparks from the locomotive.

Dutton v. Van. Northern Ky. Co., 10 Can. Ity. Cas. 72, 23 D.L.R. 43.

Timukr— Rights ok purchaser—Liability ok railway company run
IIKS1 eVCTlON.

Un a licensee under a timber license from the Department of the Interior 
making a sale of the logs to another who did the lumliering, the logs 
when cut lieeame the personal projierty of the buyer and he has the right 
to maintain an action against a railway company through whose negli­
gence the same were destroyed while still on the limits, although sut-li 
buyer had no assignment of the government license. [Booth v. McIntyre. 
31 U.C.C.P. 183, distinguished.]

Dutton v. Can. Northern Ky. Co., 19 Can. Ky. Cas. 72. 23 D.L.R. 43. 
[Allirmed except as to damages, 21 Can. Ky. Cas. 294. J

Pity to ci.kak right-of-way—Origin ok kibkh—Negligence—Onus.
S. 297 of the Railway Act, 1909. which requires railway companies to 

keep the right-of-way free from dead grass, weeds and unnecessary com­
bustible matter, applies only to a line of railway under operation, not 
whilst it is under construction; to charge a company with common law- 
negligence, while constructing a railway, for causing fires by sparks es­
caping from locomotives, and from burning logs and rubbish necessary 
for clearing the right-of-way, the onus is upon the plaintiff to prove that 
the lire originated from the sparks, and that the defendant was guilty of 
negligence in setting-out the fire or allowing it to escape. Per McCarthy, 
J.:—A person lighting a fire is not bound to prevent injury in all events, 
but only that injury shall not occur through his negligence. [Kylands v. 
Fletcher, L.R. 3 H.L. 330, considered ; Margach v. MacKenzie & Mann. 32 
W.L.R. 102, affirmed. See also Dutton v. Can. Northern Ky. Co., 23 D.L.R. 
43. 19 Can. Ky. Cas. 72.]

Margach v. Mackenzie, Mann & Co., 20 Can. Ky. Cas. 427, 9 Alla. L.R. 
f»4S. 28 D.L.R. 1.

lNTKBKST OF PLAINTIFF—WRONGFUL OWNER IN POSSESSION—JUS TeRTII.
One in possession of timber which he has wrongfully taken to his limits 

from government lands has a sufficient possessory title to maintain an ac­
tion for their destruction by fires caused by sparks from locomotives in 
violation of as. 297, 298 of the Railway Act, 1906, amended by 1-2 Geo. 
V. (1911), c. 22, s. 10. The railway company cannot set up jus tertii. 

Dutton v. Can. Northern Ry. C., 21 Can. Ry. Cas. 294, 30 D.L.R. 230.

Originating cause.
In the alisence of evidence of any other probable source, evidence that 

three locomotives of a defendant railway company passed the spot where 
a fire originated about the time of the fire, is evidence from which a 
jury might not improbably infer that the lire was caused by sparks emit­
ted from one of these locomotives.

Hearn v. Nelson, 8 YV.YV.R. 99.

FLAG STATIONS.
See Stations.

FLAGMEN.
See Highway Crossings ; Railway Crossings; Crossing Injuries.
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FORECLOSURE. 
See Bonds and Securities; Sale.

FOREIGN COMPANIES.
See Bridges; Cars; Railway Board; Telegraphs; Tolls and Tariffs.

FORESHORE.
See Title to Lands, Expropriation; Waters.
Interference with access to llarltour, see Injunction.
Power of Dominion Parliament to regulate Provincial Foreshore and 

Harbour, we Constitutional Law.

FRANCHISES.
See Corporate Powers ; Railway Subsidy ; Street Railways.

FRAUD AND DECEIT.
Annotation.

Misrepresentations supporting action for deceit. 12 Can. Ry. Ca< 520.

l)rrf or railway company to quote correct bates.
A railway company, us a common carrier, apart from any statutory 

obligation, is bound to give accurate information when requested by any pro­
spective shipper as to the rate of freight on goods proposed to lie ship|ied. 
The provisions of s. 330, subs. 3, of the Railway Act, 1000, making it com­
pulsory upon the agent to produce any particular tariff upon demand, do 
not affect the duty of the common carrier at common law to give correct 
information on request. If the station agent in the ordinary course «if 
liis duty, upon request of prospective shipper, misrepresents, even though in­
nocently and without, fraud, the rate of freight on the goods to Is- shipped, 
knowing the shipper intends to rely upon the rate quoted in making 
contract of sale of these goods, the railway company is liable in an action 
of deceit for the damage occasioned to the shipper by his reliance upon 
the agent’s statement—and this even where the agent was supplied with 
full and accurate information bv the company and the agent made such 
untrue representation without the knowledge of the company. Semble, 
if the improper quotation is made negligently, an action for damages 
luised on negligence will probably also li«>. Semble, if, however, any jier- 
son requires and is satisfied with the production of the proper tariff in 
compliance with the statutory duty imposed on the railway company, and 
relies on his own efforts to ascertain the correct rate therefrom, the rail­
way company will not lie liable for any mistakes lie may make in the 
absence of request for assistance from the company's agent. Where the 
shipper relies upon untrue representations of the freight rate and sells 
goods on the basis of the freight rate quoted which is a lesser rate than 
the correct rate, the measure of damages is not the difference bet ween the 
rate quoted and the rate paid, but is the difference, if any, between the 
net price realized for the goods, and the wholesale price at the point of 
shipment at the time of shipment, plus expenses of sale and shipment. 
Where the trial Judge adopted an improper measure of damages, the case 
was remitted to him for reassessment. Judgment of District Court Judge
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ii Hi lined as to defendant** liability, but ease remitted to him for reasses- 
ment of the damages.

I rquhart v. Can. Pac. Ry. Co., 12 Can. Ry. Cas. 600, 2 Atla. L.R. t»i
[Disapproved in Gillis Supply Co. v. Chicago, Milwaukee, & Puget 

Sound lty. Co., 13 Can. Ry. Caw. 36, 1(1 B.C.R. 254.]

Incorrect rate quoted iiv auent.
Plaintiff company, a British Columbia concern, sought from the defend 

ant company's agent at Seattle. Wash., U.8.A., information as to the rati­
on plaster from a point in Kansas and was given a certain figure per ton. 
There was some di-pute as to whether the rate quoted was from Kansas 
to Seattle (according to defendant company’s contention) or to Vancouver. 
B.C. (according to plaintiff company’s contention), but a letter from an 
nil'll-ini of defendant company confirming the quotation of a rate to Van 
couver was put in evidence. There was no evidence that there had been 
any carelessness or recklessness shewn in giving the information:—Held, 
on appeal, reversing the finding of the trial .fudge, that an action of deceit 
did not lie in the circumstances: — Held, further, that there is no duty 
cast upon a common carrier to give correct verbal information as to 
rates: — Held, further, that to entitle plaintiff company to succeed, tin- 
wrong complained of, having beep committed in the state of Washington, 
must lie shewn to Is* actionable in British Columbia as well. [I'rquhart 
t o. v. Can. Pae. Ry. Co., 2 Alta. L.R. 280, 12 Can. Ry. Cas. 500, disap­
proved.) *

Ciillis Supply Co. v. Chicago, Milwaukee A Puget Sound Ry. Co., 13 
Can. tty. Cas. *33, Hi B.C.R. 254.

FREE PASS.
Injuries to employees travi ling on free pass, see Employees.

FREIGHT.

See Carriers of Goods; Tolls and Tariffs; Train Servie*

FREIGHT AGENTS.
See Agents.

See Claims.
GARNISHMENT.

GATES.
See Fences and Cattle Guards; Highway Crossings; Railway Crossings ; 

Farm Crossings ; ( rowing Injuries.

GENERAL ADVANTAGE OF CANADA.
Hoe Work for General Advantage of Canada.

GOODS.
See Carriers of Goods; Title to Goods.
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GOVERNMENT RAILWAYS.
A. Contracte.
B. Expropriation; Compensation.
C. Negligence, in general.
D. Fences and Cattle Guards.
E. Fires.
F. Injuries to Employees.
G. Injuries to Passengers.
H. Carriage of Goods; Loss; Damage.
I. Construction and Operation; Damage.

Liability of Crown for construction and maintenance of railway bridges, 
see Bridges.

Annotation.
Liability of Government Railway as a common carrier. 53 C.L.J. 281, 

23 Van. Ky. Vas. 305.

A. Contracts.

Cl AIM FOR EXTRA WORK—CERTIFICATE OF ENGINEER.

The suppliant contracted with the Minister of Public Works, to con­
struct, for the sum of $78,000, a deep sea wharf at the Richmond station, 
Halifax, agreeably to the plans in the engineer's office and specification*, 
and with such directions as would lie given by the engineer in charge dur­
ing the progress of the work. By tlv* 7th clause of the contract no extra 
work could be performed, unless “ordered in writing by the engineer in 
charge before the execution of the work.” By letter, subsequently the 
Minister authorized the suppliant to make an addition to the wharf, by 
the erection of a superstructure to be used as a coal floor, for the additional 
sum of $18,400. Further extra work, which amounted to $2,781, xvas 
performed under another letter from the Public Works Department. The 
work was completed, and on the final certificate of the Government's en­
gineer in charge of the works, the sum of $0.081, as the Iwlance due, was 
paid to the suppliant, who gave the following receipt, dated 30th April, 
1875:—"Received from the Intercolonial Railway, in full, for all amounts 
against the Government for works under contract, as follows: ‘Richmond 
deep water wharf, works for storage of coals, works for bracing wharf, 
rebuilding two stone cribs the sum of $0.081.’” The suppliant sued for 
extra work, which he alleged was not covered by the payment made on the 
30th April, 1875, and also for damages caused to him by deliciency in ami 
irregularity of payments. The petition was dismissed with costs: and a 
rule nisi for a new trial was subsequently moved for and discharged: — 
Held, aflirming judgment of the Court below, that all work performed by 
the suppliant for the Government was either contract work within the 
plans or s|iecifications, or extra work within the meaning of the 7th clause 
of the contract, and that he was paid in full the contract price, and also 
the price of all extra work for which he could produce written authority, 
and that the written authority of the engineer and the estimate of the 
value of the work are conditions precedent to the right of the suppliant 
to recover payment for any other extra work. Ilenrv. J., dissenting. Per 
ÎUtcMe, C.J.: Neither the engineer, nor the clerk of the works, nor any 
subordinate officer in charge of any of the works of the Dominion of 
Vanada, has any power or authority, express or implied, under the law 
to bind the Crown to any contract or expenditure not specially authorized 
by the express terms of the contract duly entered into between the Crown
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and the contractor according to law, and then only in the specific manner 
provided for by the express terms of the contract.

O'Brien v. The Queen, 4 Van. S.C.R. 659.

Petition of riuiit—Intf-rtolonial railway contrac t—! omutiox inch m»
ENT TO RECOVERY OF MONEY FOR EXTRA WORK—CERTIFICATE OF C'tlU F
E N Ci IN FER— A1THOVAI, OF COMMISSIONERS—PeiWEK TO RIND CROWN

Tort—Kit a cm lent mihcondvct of Crown’s servants.
•Tones v. The Queen, 7 Van. S.C.ll. 670.
|Adhered to in Hcrlinqiict v. The Qm,en, l.'t (an. S.C.R. 74; followed hi 

The Queen v. McGreevey, 1H Can. S.C.R. MS4. |

Ten her for work on Intercolonial rv.—Lia iiii.it y of < mown—Xecm.hct
OF l.C.R. COMMISSIONERS----1‘OWEIt TO CIRIlER EXTRA WORK—VFRTIFU AIE

OF CHIEF ENGINEER.

1 shelter v. The Queen, 7 Can. S.C.R. IHMI.

Petition of right—Contract for cox striction of railway.
The suppliants by their petition of right alleged that they were con 

tractors for the building of section No. 4 of the Intercolonial Rv., and 
duly entered upon and c«unpleted their contract, which contract they a I 
leged was, under the Act entitled “All Act respecting the construction of 
the Intercolonial Ry.,” within the time, and according to the terms, cov­
enants and conditions set forth in said contract. That in following the 
directions and instructions of the commissioners and the engineers cm 
ployed anil placed in charge of the said works, which directions and in 
struct ions were given from time to time as provided by the contract, and 
the said suppliants were hound to follow, and did follow, they performed 
a large amount of extra work not comprised in said contract, nor in the 
data furnished to them at the time the said contract was entered into, 
nor in the schedules and specifications referred to in said contract and 
connected , and not intended to Is* covered by the lump sum.
which formed the consideration money of said contract. That they were 
put to great expense by delays in preparations by the commissioners and 
engineers, and to great loss and damage by reason of changes and altera 
tions necessitated by the unskilful manner in which the works had liera 
laid out by the engineers. That the suppliants were deceived and misled 
in making their estimates hv insullicient and erroneous data in the schedule 
of works and quantities prepared and published by the chief engineer 
That it had not Is-en the usage, nor was it the intention of the parties, to 
Is* held to the strict letter of the contract when the schedule gave ei 
mucous or insullicient information, entailing extra work which could Im- 
performed only with ruinous couscquenees, but they were entitled to In* 
paid for such extra work. The suppliants set out at length the various 
kinds of extra work done and changes made, and prayed for a settlement 
of accounts, that they might he allowed their claim for the extra work 
done, for the materials provided by them, for damages resulting from 
defects of plans, specifications and surveys, from changes made in love 
tion, grade, etc., from the negligence and want of skill of the Government 
engineers, and for breach of the contract in being prevented from proceed­
ing with the work, and that they might lie reimbursed sums of money 
advanced during the progress of the work with interest. The Attorney- 
General demurred on the following grounds: That it did not appear by 
the petition that the chief engineer of the I.C. Ry. had certified that the 
work for or on account of which the suppliants claimed had been duly 
executed, or that the suppliants were entitled to be paid therefor or lor

7044
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any part thereof, nor that hiivIi certiIleate had liven approved of by tin* 
commissioners of said railway a* required by a. 1H of thv Act of 1‘arlia- 
mant of Canada, entitled “An Act respecting the const ruction of the l.t . 
lly.,M passed ill the Hist year of II.M. reign: that H.M. was not resjioiiRihle 
in a petition of right for the damages and injuries mentioned; that it did 
not appear by the terms of the contract the commissioners or their cn 
gineera were under any obligation to lay out work or furnish specifications 
therefor; that it appeared by the petition that the extra work claimed for 
was done in pursuance of directions given by the engineers as provided by 
the contract, and it was not alleged any extra payment was to Ik* made 
therefor; that it was immaterial that the schedules of works were defec­
tive or erroneous, la-cause such schedules were not ulleged to have been 
warranted as accurate, but only of probable quantities, and the demurrer 
denied liability for any of the other matters mentioned in the petition 
on the ground that the contract prm ided for them, or that the work, if 
done, was not in any way warranted by II.\l., or had been done under 
the directions of the engineers acting within the contract. In the K.x- 
chequer < ourt, Henry, .1,. overruled the demurrer with costs, tin appeal 
to the Supreme Court of Canada by the Attorney-(leneraI : -Held, that the 
suppliant»' petition was too indefinite in form, ami was insnlVuient in 
not setting out the contract, and a compliance with the requirements of 
s. 18 of HI Viet. e. 1H (I).), or satisfactory ground of compliance with 
the condition precedent required by that section. Appeal allowed. Judg 
incut of the Kxchoquer Court reversed, with leave to the (the
Crown assentingi to amend his petition, on payment of costs of appeal 
and demurrer, by setting out the contract and such averments as he 
might he advised.

The Queen v. Smith, Cass. Can. S.C.R. Dig. 180.1, p. lilt
CiOVHRNMKNT CONTRACT AhMIUN 11 K NT K XoWI.KIHlK OK Ml Ms IKK (IK ITIII.H 

W ORKS—AhhKXT OK (MOWN—Cl.Al'NK I’KOll HINT N(i ASHl(i \ MI N I' WITH­

OUT ABHF.NT.

The Queen v. Smith. Ill Can. 8.C.R. 1.
HKCACH OF CONTRACT- -AoRKFMFNT WITH <loVKRNMKNT FOR CONTINUOUS l*OS- 

HKMHION OF RAII.ROAU—M IHFFAS A NCI .

Ily an agreement entered into Iwtwccn the Windsor & Anna|H>lis Ity. 
Co. and the (lovernment, approved and ratified by the (inventor in Council. 
22nd Septemlier, 1871, the Windsor Itranch Ily., N.S., together with cer 
tain running powers over the trunk line of the Intercolonial, was leased 
to the suppliants for the period of 21 years from 1st January, 1872. The 
suppliants under said agreement went into possession of said Windsor 
branch and operated the same thereunder up to the 1st August, 1877, on 
which date C.J.B., being and acting as Su|>eriiitendcnt of Railways, as au­
thorized by thv (lovernment (who claimed to have authority under an 
Act of the Parliament of Canada, .17 Viet. c. 111. passed with reference 
to the W indsor Branch, to transfer the same to the W.C Ry. Co. other 
wise than subject to the rights of the W. Jk A. Ry. Co.I ejected suppliants 
from and prevented them from using said Windsor Branch and from 
passing over the said trunk line; and four or live weeks afterwards said 
ticveriimeni gave over the possession of said Windsor Branch to the W.< . 
Ry. Co., who took and retained possession thereof. In a suit brought by 
the W. & A. Ry. Co. against the W.C. Ry. Co. for recovery of possession, 
etc., the Privy Council held that .17 Viet. c. 16 did not extinguish the right 
and interest which the W. <& A. Ry. Co. had in the Windsor Branch under 
the agreement of 22nd Septemlier, 1872. On a petition of right being

2922
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filed by suppliants, claiming indemnity for the damage sustained by tin- 
breach and failure on the part of the Crown to perform the agreement 
of 22nd Septernlier, the Exchequer Court held that the taking possession 
of the road by an officer of the Crown under the assumed authority <» 
an Act of Parliament was a tortious act for which a petition of right dnl 
not lie. On appeal to the Supreme Court of Canada:—Held, Strong and 
G Wynne, J.T., dissenting, that the Crown by the answer of the Attonu-x 
General did not set up any tortious act for which the Crown claimed nm 
to lie liable, hut alleged that it had a right to put an end to the contract 
and did so. and that the action of the Crown an»' its officers being lawful 
and not tortious, they were justified. But, as the agreement was still a 
continuous, valid and binding agreement to which they had no right t< 
put an end, this defence failed. Therefore, the Crown, by its otlicers, Imv 
ing acted on a misconception of or misinformation as to the rights of Un­
crown. and wrongfully, because contrary to the expre-s and implied stipu­
lations of their agreement, but not tortiously in law, evicted the sup­
pliants, and so, though unconscious of the wrong, by such breach become 
possessed of the suppliant’s property, the petition of right would lie for 
the restitution of such property and for damages. Prior to the filing m 
the petition of right, the suppliants sued the YV.CJ. Ry. Co. for the recovery 
of the possession of the Windsor Branch, and also by way of damages for 
moneys received by the W.C. Ry. Co. for the freight or passengers on 
said railway since the same came into their possession, and obtained 
judgment for the same, but were not paid. The judgment in question was 
not pleaded by the Crown, but was proved on the hearing by the reco.-d 
in the Supreme Court of Canada, to which Court an appeal in said cause 
had been taken, and which affirmed the judgment of the Supreme Court of 
Nova Scotia : — Held, per Ritchie, C.J., and Taschereau, J., that the sup­
pliants could not recover against the Crown, as damages, for breach of 
contract, what they claimed and had judgment for as damages for a tort 
committed by the W.C. Ry. Co., and in this case there was no necessity to 
plead the judgment. Per Fournier and Henry, JJM that the suppliants were 
entitled to damages for the time they were by the action of the Government 
deprived of the possession and use of the road to the date of the filing of 
their petition of right.

Windsor & Annapolis Ry. Co. v. The Queen and Western Counties H \. 
Co.. 10 Can. S.C.R. 335.

| In this case on appeal to the Privy Council the judgment of the Su 
preme Court was reversed in part. See 55 L.J.P.C. 41.]

[Applied in McLean v. The King. 38 Can. S.C.R. 540: discussed in lie 
Massey Mfg. Co., 11 O.R. 444 : distinguished in Brigham v. The Queen. ii 
Can. Ex. 418: McLean v. The King. 38 Can. S.C.R. 549; followed in R. v. 
Dartmouth, 17 X.S.R. 317; referred to in Johnson v. The King, 8 Can. 
Ex. 309; relied on in Hall v. The Queen, 7 B.C.R. 92; Reg. v. Mowatt, l 
NAY. Terr. (Pt. 1) 87.]

Petition of right—Intercolonial ry. contract—Certificate of en­
gineer a condition precedent ro recover money for extra work.

Berlinquet v. The Queen, 13 Can. S.C.R. 26.
[Commented on in The King v. Stewart, 32 Can. S.C.R. 499.]

Contract to build government railway—Conditions precedent.
The compulsory powers given to the Government of Canada to expro­

priate lands required for any public work can only be exercised after com­
pliance with the statute requiring the land to he set out by metes and 
bounds and a plan or description tiled ; if these provisions arc not com-
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plied witli, and there is no order-in-council authorizing land to lie taken 
when an order-in-council is necessary, a contractor with the Crown who 
enters upon the land to construct such public work thereon is liable to the 
owner in trespass for such entry. 20 N.S.R. 30, reversed.

Kearney v. Oakes, 18 Can. S.C.R. 148.
Claim for extra and additional work done on Intercolonial Rail-

wav—Certificate by chief engineer— Aitroval by commissioner or
MINISTER.

In 1870 the respondent filed a petition of right for $008,000 for extra 
work and damages arising out of his contract for the construction of s. 
18 of the l.C.R. without having obtained a final certificate from F.. wlm 
held at the time the position of Chief Engineer. In 1880, I", having re­
signed, F.S. was appointed Chief Engineer of the l.C.R. and investigated 
the respondent’s claim, and reported a balance in his favor of $12<k-'»71. 
Thereupon the respondent amended his petition and made a special claim 
for the $120,371, alleging that F.S.’s report or certificate was a final 
closing certificate within the meaning of the contract, which question was 
submitted for the opinion of the Court by special case. This report was 
never approved of by the l.C.R. Commissioners or by the Minister of 
Railways under 31 Viet. c. 13, s. 18. The Exchequer Court, hel l that 
the suppliant was entitled to recover on the certificate of F.S. On appeal 
to the Supreme Court of Canada:- Held, reversing the judgment of the 
Exchequer Court, (1) per Ritchie, C.J. and Gwvnne, .1., that the report 
of F.S., assuming him to have been the Chief Engineer to give the final 
certificate under the contract, cannot Ik* construed to be a certificate of 
the Chief Engineer, which does or can entitle the contractor to recover 
any sum as remaining due and payable to him under the terms of hi- 
contract, nor can any legal claim whatever against the Government he 
founded thereon. (2| Per Ritchie, C.J.:—That the contractor was not 
entitled to be paid anything until the final certificate of the Chief Engineer 
was approved of by the Commissioners or the Minister of Railways [31 
Viet. c. 13, s. 18. and 37 Viet, c 15; doues v. The Queen, 7 Can. S.C.R. 
f>70.] (3) Per Patterson, J.:—That although F.S. was duly appointed
chief engineer of the l.C.R., and his report may be held to be the final and 
closing certificate to which the suppliant was entitled under clause 11 of 
the contract, yet as it is provided by clause 4 of the contract that any 
allowance for increased work is to lie decided by the Commissioners and 
not by the engineer, the suppliant is not entitled to recover on F.S.’s certif­
icate. Per Strong and Taschereau, JJ. (dissenting) :—That F.S. was the 
Chief Engineer and as such had power under clause 11 of the contract 
to deal with the suppliant’s claim and that his report was “a final 
closing certificate” entitling the respondent, to the amount found by the 
Exchequer Court on the case submitted. Per Strong, Taschereau and Pat­
terson, JJ. :—That the office of Commissioners having l>een abolished by 
37 Viet. c. 15, and their duties and powers transferred generally to the 
Minister of Railways, the approval of the certificate was not a condition 
precedent to entitle the suppliant to claim the amount awarded to him 
by the final certificate of the Chief Engineer. 1 Can. Ex. 321, reversed.

The Queen v. McGreevy, 18 Can. S.C.R. 371.
[Applied in Burroughes v. The Queen, 20 Can. S.C.R. 429; followed in 

Russ v. The Queen, 4 Can. Ex. 397 ; Ross v. The Queen, 25 Can. S.C.R. 504; 
referred to in Goodw in v. The Queen, 5 Can. Ex. 324.]
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Expropriation—Sufficiency of award.
The Crown represented by the Minister of Railways and Canals, re­

quiring a portion of a lot belonging to the respondents, for the construc­
tion of the St. Charles Branch of the I.C.R.. deposited in the proper regis­
try office, in accordance with s. 10 of the (iovcrnutcnt Railways Act, 1881, 
a plan of the land so required, and gave notice under s. 1,1 of said Act, 
tendering the sum of $'2,002.42 as compensation for the land expropriated. 
The lot in question had been used as a cove, where a profitable lumber 
business had been conducted. To enable such a business to be carried on 
advantageously, a valuable wharf was erected, running into deep water, 
at which vessels of large size could load. Upon the respondents' refusing 
to accept the sum tendered, the question of the value to lx- paid by the 
Crown for the land so expropriated, was submitted by the said Minister, 
under the provisions of the Government Railways Act, 1881, to the Hoard 
of Official Arbitrators of Canada for their investigation and award. The 
said Board awarded the claimants the amount which had been tendered 
and refused as full compensation for the land expropriated, and all dam 
age to the balance of the property, and imposed the cost of the arbitra 
tion upon the claimants. The respondents appealed to the Ivxehequ r 
Court, and Fournier J., who heard the appeal, and before whom one wit­
ness on either side was examined, set aside the award of the arbitrators, 
and allowed the claimants $11,073 (being $8,500 as damages suffered by 
the property through the construction of the road through it, and $2,573 as 
the value of the land expropriated), also the claimants costs of the ap­
peal (save of their witnesses examined in the Exchequer Court I and 
before the arbitrators. On appeal from this judgment the Supreme Court 
held that the judgment of the Court below was affirmed and the appeal 
dismissed with costs.

The Queen v. Murphy, Cass. Can. S.C.R. Dig. 1803, p. 314.

IXTKRCOI.ONIAL ItY. EXTENSION - 1).\.M AGES—SUBMISSION—PETITION OF
Right.

Halifax City Rv. Co. v. The Queen (1883), Cass. Can. S.C.R. Dig. 1805, 
p. 37.

Damages to property from works executed on government railway.
W here, by certain work done by the Government Railway authorities in 

the city of St. John, the pipes for the water supply of the city were inter­
fered with claimants were entitled to recover for the cost reasonably and 
properly incurred by their engineer in good faith, to restore their prop­
erty to its former safe and serviceable condition, under an arrangement 
made with the Chief Engineer of the Government railway, and upon his 
undertaking to indemnify the claimants for the cost of the said work. 
Strong and Gwypne. «T.I.. dissenting on the ground that the Chief Engineer 
had no authority to bind the Crown to pay damages beyond any injury 
done. 2 Can. Ex. 78. affirmed.

The Queen v. St. John Water Commissioners, 19 Can. S.C.R. 125.

Award of official arbitrators—Compensation for land taken.
On an appeal to the Supreme Court from a judgment of the Exchequer 

Court increasing the amount awarded by the official arbitrators to the 
claimant for expropriation of land for the I.C.R.:—Held, reversing the 
judgment of the Exchequer Court and restoring the award of the official 
arbitrators, that to warrant an interference with an award of value neces­
sarily largely speculative an Appellate Court must be satisfied beyond all 
reasonable doubt that some wrong principle has been acted on or some- 

Can. Rv. L. Dig.—28.
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1 lung overlooked which ought to have liecn considered hy tin- official u 
ira tors, and upon the evidence in this case this Court refused to int 
fere with the amount of compensation awarded hy tin- official arbitrai-i

The Queen v. I'a r adit, The Queen v. Beaulieu, hi Can. S.C.B. 7 It*. I 
( an. Kx. 1111.

| Applied in Bertrand v. The Queen. 2 Can. Ex. 202; Macartlmr \
King. S ( an. I a. 257; referred to in Be Gilliert & St. .lohn llorticultu 
Assn.. I N'.ll. I\q. 442: relied on in The Queen v. Carrier, 2 Can. Kx. 44. |

AWAHI) OF ARBITRATORS IXVBKANKU BY TUF. EXVHKQI FR Cot HT.

In an expropriation of land for the Intercolonial By., the award of the 
arbitrators was inereased hv the Judge of the Exchequer Court, after ad-li 
tional witnesses had been examined hy tin Judge. On appeal to the 
preme Court it was :—Held, affirming the judgment of the Kxehequ. 
Court, that as the judgment .‘<1 from was supported by evidence, and
there was no matter of principle on which such judgment was fairly npi-n 
to blame, nor any oversight of material consideration, the judgment should 
lie a Hi rmed. Gxvynne. J., dissenting. 1 Can. Ex. 2111. atlirim-d.

The Queen v. Charland, hi Can. S.C.R. 721.
| Beferred to in Be (lilliert A St. John Horticultural Assn., 1 X.B. F.q. 

442.]

EXI'ROI'RIATION FOR GOVERNMENT RAILWAY I'FRPOKKS—SEVERANCE OF I.XNII
—Farm ch<insi non—('omi*en nation.

When land expropriated for Government railway purposes severed a farm 
the owner, although not at the time entitled to a farm crossing apart from 
contract, was entitled to full compensation covering the future as well li­

the pa--t for the depreciation of his land by xvant of such a crossing. 
Gxvynne, !.. dissenting on the ground that the oxvner war entitled to a ern- 
ing as a matter of law.

Guay v. 'I lie Queen. 17 Can. S.C.B. .‘in.
[Applied in Grand Trunk By. Co. v. Perrault, .‘Hi Can. S.C R. i»77: di- 

cussed in Ontario Lands A Oil Co. v. Canada Southern By. Co., 1 O.I..B. 
215.]

Damages— Farm crossings.

Where land is taken by a railway company for the purpose of using th- 
gravel thereon as ballast, the owner is only entitled to compensation for 
the land so taken as farm land, xvhere there is no market for the graxi-l. 
The compensation to lie paid for any damages sustained by reason of a in 
thing done under and by authority of B.S.C.. ISSti. c. .‘lb, s. J. subs. (ei. or 
any other act respecting public works or government railways, includes 
damages resulting to the land from the operation as well as from tin- 
construction of the railway. The right to have a farm crossing over om- 
of the Government railxvays is not a statutory right, and in awarding dam 
ages full compensation for the future as xvell as for the past for the want 
of a farm crossing should lie granted. CWynne. J., dissenting, was of 
opinion that the owner had the option of demanding, and the Government 
had a like option of giving, a crossing in lieu of compensation, and that 
on the xvliole case full compensation had been awarded by the Court Mow.
2 Can. Ex. 11, reversed.

Vezina v. The Queen, 17 Can. S.C.B. 1.
[Adhered to in Guay v. The Queen, 17 Can. S.C.B. .‘12; applied in Re 

Armstrong A James Bay By. Co., 12 O.L.R. 137, 7 O.W.B. 713; Grand 
Trunk By. Co. v. Perrault, 3(1 Can. S.C.B. (177: Ontario Lands A Oil ( n. 
v. Canada Southern By. Co., 1 O.L.R. 215; distinguished in Grand Trunk

A3A
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Ky. Co. v. 11nard, 1 Que. Q.B. 51U ; followed in Can. Northern Queliec Ry. 
Co. v. Emiette. lu Que. I\R. 321; Re V«n Horne and Winnipeg & North­
ern Ry. Co., 10 Can. Ry. Cas. 72. 14 D.L.R. 807; referred to in Neil son v. 
Queliec Bridge Co., 21 Que. 8.C. 334.]

VaI.VK OK 1.ANII TAKEN—A WARD H Y EXfllKijI III Col III JllN.K.

I he Supreme Court of Canada will not interfere with the award of the 
Judge of the Exchequer Court as to the value of land expropriated for 
railway purposes where there is evidence to support his finding and such 
linding is not clearly erroneous.

I.evis v. The Queen. 21 Can. 8.C.R. 31.
[Referred to in Re (iilhert & St. John Horticultural Assn., 1 N.B. Eq. 

442.]

Transcontinental Railway ( ommission—Exi-roi-riatio.x.
The Transcontinental Railway Act. 3 Edw. VII. c. 71. docs not expressly 

empower the Commissioners to deal with compensation for land taken for 
the railway, and s. I.*», giving them "the rights, powers, remedies and 
immunities conferred upon a company under the Railway Art,” does not 
confer such power. The Transcontinental Railway is a public work within 
the meaning of s. 2, subs, (d I. of the Exchequer Court Act, and proceed­
ings respecting compensation of hind taken for the railway may be taken 
by or against the Crown in the Exchequer Court. Judgment of the Exche­
quer Court. 13 Can. Ex. 171. reversed.

The King v. Jones, 44 Can. S.C.R. 495.

Vesting—Time possession taken.
Coder s. IS of the (lovernment Railways Act, 1881 [now R.S.C. 190(1. 

c. 143, s. 22). lands taken for the purposes of a Government railway be­
came absolutely vested in the Crown at and from the time of possession 
being taken on its In-half, and compensation must lx- assessed in respect, 
of the value of the lands at that period. [The Queen v. Clarke (5 Can. 
Ex. t$41. explained.]

The King v. Royal Trust Co., 12 Can. Ex. 212.

SiiuxG—Undertaking in mitigation of damages in prior spit.
In certain expropriation proceedings between the Crown and the sup­

pliant's predecessor in title, the Crown, in mitigation of damages to lands 
not taken, filed an undertaking to lay down and maintain a railway track 
or siding in front of. or adjoining, said lands, and to permit the then 
owner, “his heirs, executors, administrators, assigns (and the owner or 
owners for the time being of the said land and premises or any part there­
of and each of them I to list- the same for tin* purposes of any lawful busi­
ness to be carried oil or done on tin* said lands or premises.” By order 
of Court the suppliant’s predecessor in title was declared to he entitled 
to the execution of such undertaking. The undertaking was given in 1907, 
and at that time the lands in question were not being used for any par­
ticular purpose. The Crown in execution of its undertaking subsequently 
laid down a siding in front of or adjoining the said lands. There was. 
however, a retaining wall between tin- siding and such lands, and tin- 
t'rmvn informed the solicitor of the suppliant on the Atli October. 1900. 
that "at any time you may desire, we are prepared to open a way through 
this retaining wall so as to give access to the siding in order that you 
may conduct your business in the manner contemplated in the order of 
the Court”; hut, although the suppliant presented his claim for damages 
on the basis that the Crown bad not given him a siding suitable for
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lurrying on u corn-meal milling business, at the time of the institution of 
the present proceedings nothing had been done to utilize the property for 
any particular business :—Held, that upon the facts the Crown had fully 
complied with the terms of the undertaking mentioned, and that the sup 
pliant had not made out a claim for damages. (Juucre. whether the suppli 
ant had any right to take proceedings to compel the execution of the 
undertaking by the Crown until the property was occupied tor the purposes 
of some particular business. (2) Whether the suppliant would have am 
l ight to enforce a claim for damages in view of the fact that he had lm 
assignment of any such claim from his predecessor in title.

Hart v. The King, Hi Can. Ex. IT».
Valve—Prospective capaiui.ity.

In estimating the amount of compensation for the expropriation of land 
by the Crown, the prospective capabilities of tin* property or its specula­
tive value cannot be taken into consideration. The compensation should 
be measured by the prices paid for similar properties in the immediate 
neighborhood.

King v. Blais et al., 18 ('an. Ex. Oil.
Residential property—Vai.vatiox.

The reinstatement principle cannot lie taken as the basis of compensa­
tion for residential property expropriated for a public work; nor can 
the prospective value of the property arising from the construction of tin- 
work be taken into consideration. The best guide is the selling value of 
similar property in the locality.

King v. Blais et al.. 18 Can. Ex. 07.
Shunting-yarii—Smoot.—Harbour Riparian rights—Consequential

The Dominion (lovernment in the operation of its railways, constructed 
a shunting-yard on lands reclaimed by it from the waters of Bedford 
Basin, partly in front of the school buildings of the suppliant corpora 
lion. The latter owning water lots thereon, which had been improved 
as a bathing pavilion and wharf in connection with the school, claimed 
compensation for injurious a fleet inn by reason of the construction and 
operation of said yard:—Held, Bedford Basin being a public harbour at 
the time of Confederation, was the property of the Dominion by virtue of 
the B.N.A. Act, and no title to water lots thereon could pass under a pro­
vincial grant. [Maxwell v. The King. 40 D.L.R. 71-i. 17 Can. Ex. !•", 
followed.] The fact that the suppliant had been allowed a crossing over 
the railway tracks to reach the beach where its lots were situated, did not 
give it an irrevocable license us against the Crown, nor could it unde 
the circumstances claim such license as a riparian proprietor, nor could 
such license be considered as an element of compensation. The injury hav­
ing been caused by the operation of works on lands other than those ex­
propriated from the suppliant, the latter was not entitled to compensa 
lion therefor.

Sisters of Charity of Rockingham v. The King. "24 Can. Ry. Cas. 383. 18 
Can. Ex. 385, 4(1 D.L.E. 213.
Expropriation—Public work—Abandonment—Revesting of land taken 

—Compensation—Esti.matixg damages—Construction of statute 
—Jurisdiction of Exchequer Court—National Transcontinental 
Railway Act—Railway Act—Exchequer Court Act—'“Expropria­
tion Act”—Railways and Canals Act.

[The King v. Jones. 44 Can. S.C.R. 405, followed.]
tiibb et al. v. The King. 52 Can. S.C.R. 402, 27 D.L.R. 202; reversed bv 

P.C. 42 D.L.R. 330.
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Gravel pit—Basis of value.
Where land was taken for the purpose of a gravel-pit for a Government 

Railway, the prive paid on the sale of tin land some three years after tin 
expropriation of the right-of-way wln-n the land had been enhanced in 
value by the operation of the railway, was held to be the beat test and 
starting point for ascertaining the market value of the land.

Demers v. The King. lô ( an. Kx. 4U2.

T loi EL PROPER! Y — K A 8E M E X T.
I pon an expropriation by the Crown of a portion of a hotel site for 

railway purposes, compensation should be allowed on the basis of a build­
ing lot for injury to the property from the construction and operation of 
the railway, and for an easement of a right-of-way over a street a Heeled 
by the expropriation. .

The King v. Birvhdale, ltl Can. Kx. 375.
Flooding from ditch en.

The Commissioners of the National Transcontinental By. had expro­
priated a certain portion of a farm while in the possession of the sup­
pliant's predecessor in title and paid him compensation therefor and for 
all damages resulting from the expropriation—the deed of sale stating 
that the compensation paid comprised "all damages of every nature whatso­
ever.” After the suppliant acquired the farm. Hooding occurred, and the 
suppliant, claimed that it was due to the construction of a new drain by 
the railway authorities. The evidence showed that the flooding was occa­
sioned by the failure of the suppliant to open and complete his boundary 
ditches. Held, that the injury, even if it arose from anything done by 
the railway authorities, was covered bv the compensation paid to the sup­
pliant’s auteur (i.e. former owner), and that no claim for damages would 
lie unless another expropriation had been made or some new work per­
formed, causing damages of a character not falling within the scope of 
those arising from the first expropriation. [Jackson v. The Queen, 1 Can. 
Ex. 144. referred to.]

Moisan v. The King, 1(5 Can. Ex. 431.

C. Negligence; In General.

Liability of Crown for negligence.
The Crown, in its operation of the Intercolonial Railway, is not a com­

mon carrier, and. apart from its statutory duties, is not subject to the 
duties imposed by the common law upon common carriers. [The Queen 
v. McLeod, S Can. S.C.R. 1 ; The Queen v. McFarland, 7 Can. S.C.R. 2ltl, 
referred to.]

Williams v. Government Railways Management Board. 11 K.L.R. 10.

Damage to farm from overflow of water-—Boundary ditches—Main­
tenance of.

Under 43 Viet. e. 8. confirming the agreement of sale by the Grand 
Trunk Ry. Co. to the Crown of the purchase of the Rivière du Loup branch 
of their railway, the Crown cannot he held liable for damages caused from 
the accumulation of surface water to land crossed by the railway since 
I87!> unless it is caused by acts or omissions of the Crown's servants, and 
as the damages in the present case appear, by the evidence relied on, to 
have been caused through the noiimaiutenaiiee of the lHiimdarv ditches of 
claimant's farm, which the Crown is under no obligation to repair or keep
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open, the appellant's claim for damages must be dismissed. 2 Cun. Kx. 
IV.Hi, aflirmed.

Morin v. The Queen, 20 Can. S.( .11. .115.

I lEATII Alt IS I \(i FROM XEGI.IGEXCE — I JEFFI'TIVE F.MilXK D.XXfiKROl S CROSS- 
IXU—I'XDl'E NI'EED—“TRAIX OF CARS.”

The Imshaml <if the suppliant was killed by living struck by the tender 
of an engine while be was on a level crossing over the Intercolonial ll\. 
tracks in the city of Halifax. The evidence shewed that the crossing was 
a «langerons one. and that no special provision had been made for the pro 
tection of the public. Immediately before the deceased attempted to cross 
tlie tracks, a train of cars bail been backed, or shunted, over this crossing 
in a direction opposite to that from which the engine and tender by which 
he was killed was coming. The engine used in shunting this train wa> 
leaking steam. The atmosphere was at the time h’eavy, and the steam 
and smoke from the engine did not lift quickly but remained for some 
time near the ground. The result was that the shunting engine left a 
cloud of steam and smoke that was carried over towards the track on 
which the engine and tender were running, and obscured* them from tin- 
view of anyone who approached the crossing from the direction in which 
the deceased approached it. The train that was being shunted ami tin- 
engine and tender by which the accident was caused passed each other a 
little to the south of the crossing. The train and shunting engine being 
clear of the crossing the deceased attempted to cross, and when he had 
reached the track on which the engine and tender were being backed, the 
latter emerged from the cloud of steam and smoke and were upon him 
before he had time to get out of the way. At the time of the accident tin- 
engine anil tender were being backed at the rate of six miles an hour. 
Held, that the accident was attributable- to the negligence of ollieers ami 
servants of the Crown employed on the railway both in using a defective 
engine, as above descrilied. and in maintaining too high a rate of speed 
under the circumstances. (2) An engine and tender do not constitute a 
“train of cars” within the meaning of s. 20 of the Government Railways 
Act. R.8.C. 188(1. e. 38 (now ll.S.C. 1!H)($, e. 30 s. 35). [llollinger v. Can. 
Pac. Ry. Co., 21 O.R. 703. not followed.] (3i Where the Minister of Rail 
ways, or the Crown's officer under him whose duty it is to decide as to the 
matter, comes, in his discretion, to the conclusion not to employ a watch 
man or to set up gates at any level crossing over the Intercolonial Ry.. it is 
not for the Court to say that the minister or the officer was guilty of neg 
ligence because the facts shew that the crossing in question was a very dan 
gérons one.

Harris v. The King. 0 Can. Ex. 20(1.

I.X.ÏVRY TO THE VERSOX—CROSSIXU— Rl.CKI.ESS (OXliITT OF DRIVER OF VI 

IIICI.E.

When the point where the accident in question occurred was not a 
“thickly peopled portion of a ... village,” within the meaning of 
s. 34 of R.S.C., 190(1, c. 3(1, the officials in charge of the engine and train 
wen- not guilty of negligence in running at a rate of speed greater than 
six miles an hour, f Andreas v. Can. I’ac. Ry. Co., 37 Can. S.C.R. 1. ,1 Can. 
lty. Cas. 440, 430. applied.] (2) I nder the law of Quebec where tin- 
direct and immediate cause of an injury is the reckless conduct of tin- 
person injured the doctrine of faute commune does not apply, and In- can 
not recover anything against the other party. (3) Where a person of full 
age is injured in crossing a railway track by the reckless conduct of tin- 
driver of a vehicle in which he is being carried, as between the person in
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jured and the railway author'll ies, the farmer is idvntilivd with lliv driver 
iu respect uf siivlt recklessness and must liear the responsibility far the 
accident. [Mills v. Armstrong (The Bernina), L.H. 13 AA . 1, referred ta 
and distinguished.j

Parent v. I lie King, l.'l ('an. Kx. 93.
| Bo Hawed in Minor v. (iraml Trunk By. Co., 22 (an. By. Cas. 11)4, 35 

D.I..B. WH.]

ACCIDENT TO Til K l'KBSON—NkiII.KIKXCK OF CROWX'n 8KRVA.XTS —ACTION BY 
VAHF.XT OF DKCF.ASKD—BKC't'.MARY BENEFIT.

In the case af death resulting from negligence, and an action taken hv 
the party entitled to bring the same under R.S.X.S. e. ITS. s. 5, the dam 
ages should he calculated in reference to a reasonable expectation af pecuni­
ary lienetit, as af right.or otherwise, from the continuance of the life. 
Such party is not to he compensated for any pain or suffering arising from 
the loss of the deceased, or for expenses of medical treatment af the de­
ceased, or for his burial expenses, or for family mourning. [Osborne v. 
liillett, L.R. 8 Ex. 88, distinguished.]

McDonald v. The King, 2 Can. By. Cas. 1, 7 Can. Ex. 210.

Liability for negligence—Exchequer Act.
To render the Crown liable upon a petition of right far acts of negli­

gence of servants af the Crown in the operation af a («overnment railway 
within the provisions af the Exchequer Court Act. B.S.C. 11)00, e. 140, s. 
20 (f) (amendment af 1910), such negligent acts mu>t he the proximate, 
determining and decisive cause of the injury.

Charlton v. The King. 8 D.I..B. 911, 14 Can. Ex. 4L

Level crossi.no—Bro-iectinu tracks 
The condition af a crossing whereby tracks are allowed to project 

above a highway level in violation of the (iovernment Railways Act ( B.S.C. 
1900, e. 30. s. 10) is negligence which will render the Crown liable for an 
accident caused by round sticks plated between the rails by an unknown 
person to assist vehicles across the trucks.

Belanger v. The King, 20 Can. By. Cas. 343. 34 Can. S.C.B. 203. 34 
D.L.B. 221.

Negligence causing death—Orkratiox of railway.
Negligence of a servant in the unloading of coal for tin* Intercolonial 

Railway from a ship moored to a pier is “in, on or about” the operation 
of the railway, within the Exchequer Court Act (B.S.C. 1900. e. 140. 
s. 20 (f)) as amended by 9 & 10 Edw. VIL, c. 19. for which the Crown is

Begin v. The King, 33 D.L.Ü. 203, 16 Can. Ex. 349.

Bnti.ic work—Collision—Stalled a v to.modi le:.
The collision of a train with an automobile stalled on a level crossing 

of the Intercolonial Railway, occasioned by the delay of the engine driver 
to apply his brakes the moment he became aware of the presence of the 
motor upon the track, is an accident “on a public work" and caused 
by the “negligence of an officer or servant of the Crown while acting with­
in the scope of his duties or employment upon, in or about the construc­
tion. maintenance or operation of the Intercolonial Railway," within the 
meaning of s. 20 of the Exchequer Court Act.

Dunnett v. The King, 41 D.L.R, 403.
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LEVEL CROSSING—GoVra.NMF.NT RAILWAYS Ad'—CÎRONS NEGLIGENCE,

Where the Minister, or the Crown's ollieer, in the exercise of liis discve 
lion decides not to make a viaduct or put gates across a highway, ii k 
not for the Court to say that the Crown was guilty of negligence, even 
where the facts shew the crossing to lie a very dangerous one; and where 
the crossing was. not in “a thickly peopled portion of any city, town or 
village" within the meaning of the tiovernment Railways Act ( U.S.i . 
1900. e. 3(1), there was no negligence in running a train at a greater 

speed than six miles per hour, if the proper signals were given In 
tlie trainmen. [Harris v. The King, II Can. Ex. 200. followed.|

Lucas v. The King, 18 Can. Ex. 281.

Eavtk commune—Quebec law—Employer failing to comply with act.

The doctrine of faute commune does not obtain under the law of Queb.-. 
where the claimant contributes to the proximate or determining cause of 
the accident.

Brillant v. The King, 15 Can. Ex. 42.

Public work—Highway—Exchequer Court Act.
An action in tort does not lie against the Crown, except under spceial 

statutory authority, and where a suppliant, while measuring lumber on the 
King's highway was injured by a passing train of the Transcontinental 
Ry. he must bring the facts of his case within par. (c) of s. 20 of the 
Exchequer Court Act, R.S.C. 1906. e. 140. As the accident happened « n 
the highway and not on a public work, as required by the Act, his action

Theriault v. The King, 16 Can. Ex. 253, 38 D.L.R. 705.

Crown’s Servant—“Upon, in or arout railway”—Death—Measure, ok
DAMAGES.

Par. (f) of s. 20 of the Exchequer Court Act, R.S.C. 1000. c. 140. as 
amended by 9-10 Edw. VII, c. 19, does not require, in order to recover 
against the Crown, that the death or injury occur on a public work, but it 
is sufficient that the injury complained of be caused by the ncgligncv i,f 
the Crown's servant acting within the scope of his duties “upon, in or 
about the construction, maintenance or operation of the I.C.R. or the 
P.E.I. Ry.” The Crown is liable for an accident in the course of unloading 
coal for the I.C.R. from a steamer moored at a wharf, belonging to Un­
crown and used as part of the I.C.R. such accident being occasioned by 
the negligence of an officer or servant of the Crown. In an action to recov­
er for death bv negligent act the plaintiffs are entitled to such damages a-, 
will compensate them for the pecuniary loss sustained thereby, together 
with the pecuniary benelit* reasonably expectant from the continuation of 
life, taking into account the age of the deceased, his state of health, his 
expectation in life, his earnings and his future prospects. Insurance 
money received or about to lie received by plaintiffs should also be taken 
into consideration when making the assessment.

Jacob v. The King, 16 Can. Ex. 349, 33 D.L.R. 203.

Crown’s servants—Injury to brakkman.
A brakeman on the I.C.R. has no recourse against the Crown for injuries 

sustained in the course of his employment, in the absence of proof of any 
negligence on behalf of any officer or servant of the Crowu giving rise 
to tlu* accident.

McNeil v. The King, 16 Can. Ex. 355.
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D. Fences and Cattle Guards.
(1) Where the Crown is not required by the ml joining proprietors to 

fence its line of railway, there is no duty, in favour of a trespasser, cu.-i 
upon the Crown by the provisions of ss. 22, 23 of the Government Kail- 
ways Act to fence as aforesaid. (2) The suppliant, while working on a 
property adjoining the l.C.K. within the city of l.evis, was injuml while 
innocently trespassing on the right-of-way, there being no fence erected, 
or other means taken, by the Crown to mark the boundary between the ad­
joining property and the railway. It was not alleged that the adjoining 
owner had requested the Crown to fence:—Held, that the suppliant had 
made no ease «if negligence against the Crown under subs, (e) of s. 20 of 
K.S.C., c. 140.

N iger v. The King. 10 Can. Ry. Cas. 201, 11 Can. Ex. 328.

E. Fires.
FlRE OCCASIONED BY CINDERS FROM KNli.NR—(loVKJtNMENT RAILWAYS ACT.

The suppliant's property was destroyed by lire caused by cinders car­
ried in smoke emitted by an engine on the l.C.K. There was no negli­
gence proved against tin* employees of the Dominion Government in charge 
of the train, and it was established that the engine in question was of a 
most approved type, ami was equipped with all modern and efficient ap 
plianees for the prevention of the escape of sparks, etc.:—Held, that tl- 
case fell within the provisions of subs. 2 of s. til of the Government Kail- 
ways Act, as amended by 11—10 Kdw. VII. c. 24. and that the damages must 
be limited to the sum of $.'.000, to be divided amongst the suppliant and 
others who had suffered loss by the fire.

Duclos v. The King. 10 E.L.R. 138 (Hxcli. Court).

Fire from engine—Negligence.
Ry 7 & 8 Kdw. N il. e. 31, s. 2. the Government of Canada is liable for 

damage to property caused by a lire started by a locomotive working on a 
Government railway, whether its officers or servants are or are not negli­
gent, and by a proviso the amount of damages is limited if modern and 
ellicient appliances have been used and the officers or servants “have not 
otherwise been guilty of any negligence.” :—Held. Davies. J., dissenting, 
that the expression “have not otherwise been guilty of nv negligence*’ 
means negligence in any respect and not merely in the us if a locomotivi 
i with modern and efficient appliances. Sparks om a locomotive
set lire to the roof of a Government building near the rail way track and the 
lire was carried to and destroyed private property. T roof of this build­
ing had on several previous occasions caught lire ii milar way and the 
Government officials, though notified on many of s h occasions, had only 
patched it up without repairing it properly:—Held, reversing the, judg­
ment of the Exchequer Court (12 Can. Ex. 38!)), that the Government 
officials were guilty of negligence in having a building with a roof in such 
condition so near to the track, and the owner of the property destroyed 
was entiltcd to recover the total amount of his loss. 12 Can. Ex. 38!), re-

Leger v. The King. 43 Can. R.C.R. 104.

Liability f'or xkoligence—Leased road.

The Crown is liable under s. 20 (el of the Exchequer Court Act (R.S.C. 
1000. e. 140, as amended in 1010, e. Ill), for an injury resulting from the 
negligent setting out of fires by section men on a railway track leased by 
the Crown and operated as part of the Intercolonial railway system.

New Brunswick Ry. Co. v. The King, 37 D.L.ll. 300.

99
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F. Injuries to Employees.
X KOI.IOKNCR OF RUCTION FORK MAX.

Suppliant’s husband, xvliile engaged in coupling cars as a brakesman on 
the I.C.R. caught his heel between the rail and the gnard rail and linn 
unable to get clear was run over by the ears and killed. It was shewn t.. 
be the duty of the sect ion foreman to see that the space lie tween the rail 
and guard rail was properly tilled or packed, and that he had been guilty . > 
negligence in respect of such duty : — Held, that the Crown was liable i"- 
siieli negligence.

Desrosiers v. The King. II Can. Ex. 128.
[Allirined in 41 Can. C.S.I*. 71.1

Injury to kmim.oykks I.i xiiii.ity of tiik Ciioxvn—Common kmim.oymkn i

I’nder subs, (el of s. Ill of the Exchequer Court Act, ."ill & •'* I Viet. «. 
111. an action in tort will lie against the Croxvn, represented by the Hover*! 
nient of Canada. Cnder C.C. (Que. I in case of death by negligence <u 
servants of the Croxvn. an action for damages may be maintained by th>- 
widow of the deceased on behalf of herself and her children. The action 
of the xvidoxv is not barred by her acceptance of the amount of a policy o* 
insurance on the life of deceased from the l.l .1’. Employees’ Relief and 
Insurance Assn., under the constitution, rules and regulations of which the 
Croxvn is declared to lie released from liability to make compensation for 
injuries to or death of any member of the Association. [Miller v. Grand 
Trunk Ry. Co.. | I til Mi | A.C. 1ST. followed. | The doctrine of common cm 
ploy ment does not prevail in the Province of Quebec. The right of action 
for compensation for injury or death by negligence of Government cm 
ployees does not abate on demise of the Croxvn. | Viscount Canterbury v. 
The Queen, 12 E.-l. Ch. 281. referred to: 11 Can. Ex. 128, allirined.]

The King v. Desrosiers, 41 Can. N.C.K. 71.

Kl'XNINO RIGHTS AM) 1*0 XVI. US OVKR A NOTH Kit RAII.WAY.

The suppliant's husband xvas mortally injured xvhile employed as a loco­
motive lirvman on an I .('.It. train, running betxvcen la-vis and Chaudière, 
at a point on the Grand Trunk Ity. enclosed lietxveen two sections of the 
I.C.R. over which the Government of Canada had acquired running rights 
and poxvers in perpetuity and free of charge under 4.4 Viet. c. 8. Over tbi­
sect ion of railway the Government operated its trains and locomotive, 
as on a part of the I.C.It. system :—Held, that the place where the an i 
dent happened might properly be taken as an extension of the I.C.R. and 
therefore xvas to be regarded as a public xvork xvithin the meaning of s. 
211 (c) of R.8.C. IÎMH1. e. 140.

I.efraneois v. The King. 11 Can. Ex. 2f>2.

XkoI.IUKNCK OF FKI.I.OXV RKUVANT—OPKKATMN OF It All.XV A Y—DkFKCTIXT 
SWITCH—PVHI.IC WORK.

In consequence of a broken switch, at a siding on the I.C.R. (a public 
work of Canada l. failing to work properly although the moving of tin 
crank by the pointsman had the effect of changing the signal so as to iudi 
cate that the line xvas properly set for an approaching train, an accident 
occurred by which the locomotive engine xvas wrecked and the engine driver 
killed. In an action to recover damages from the Croxvn. under Art. lux'- 
C.C. (Que.) :—Held, affirming the judgment appealed from (Armstrong \ 
The King, 11 Can. Ex. 11ftI, that there xvas such negligence on the par 
of the officers and servants of the Croxvn as rendered it liable in an action 
in tort: that the Exchequer Court Act, Ô0 & Û1 Viet. c. hi. >. hi in. im­
posed liability upon the Croxvn, in such a case, and gave juris.lietiou t > tin*
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Exchequer Court to vntvrtain tliv claim for damages; and that tin* defence 
that deceased, having obtained satisfaction or indemnity within the mean- 
mg of Art. H tôt» ( (Que. ), hy reason of the annual contribution made 
i.y the Railway Department towards the l.V.R. Employees' Relief & In 
siiranee Assn., of which deceased was a member, was not an answer to 
the action. | Miller v. (Irand Trunk Ry. Co.. [ 1 «.toil| A.C. 187. followed.|

The King v. Armstrong. 4ft Can. S.C.R. 22ft.
|Followed in The King v. Desrosiers. 41 Can. S.C.R. 71.]

Injury to kmI'I.oyke—Loan ( amit.i i i.'s A< i - Exoxi ration for i.iaiui i i y.
In s. ôu of the (iovernment Railways Act. R.S.C.. ISSti, c. 48, providing 

that "Her Majesty shall not be relieved from liability by any notice, con­
dition or declaration in the event of any damage arising from an v neu 
ligence, omission or default of any officer, employee or servant of the 
Minister," the words, "notice, condition or declaration,” do not include 
a contract or agreement by which an employee has renounced his right 
to claim damages from the Crown for injury from negligence of his tel 
low servants. [<irand Trunk Ry. Co. v. Vogel, 11 Can. S.C.R. til*2, dis 
approved.] An employee on tlie Intercolonial Ry. became a member ot 
tlie I.C.R. Relief and Assurance A»sii.. to the funds of which the (iovern­
ment contributed annually Sti.uftft. In consequence of such contribution 
a rule of the Association provided that the members renounced all claims 
against the Crown arising from injury or death in the course of their 
employment. The « having been killed in discharge of his duty
by negligence of a fellow servant :—Held, reversing the judgment of the 
Exchequer Court, t* Can. Ex. 27t*. that the rule of the Association was an 
answer to an action by his widow under Art. lftôtî (Que.| to recover 
compensation for his death. The doctrine of common employment does 
not prevail in the Province of Quebec. [The Queen v. Filion, 24 Can. 
S.C.R. 48*2. followed.]

The Queen v. (irenier. 2 Can. Ry. Cas 4ftft, .4ft Can. S.C.R. 42.
|Commented on in Armstrong v. The King. 11 Can. Ex. 12tl: Miller v 

<irand Trunk Ry. Co., 21 Que. S.C. 401. 471; followed in Miller v. (Irand 
Trunk Ry. Co., 44 Can. S.C.R. 4Ô. 4 Can. Ry. Cas. 147.)

Open switch--Air hrakfs—Contriiutory xk<;i.h;knce—Prescription— 
I.XTKHRVmoX.

An injury to a brakeman on a train of the I.C.R., resulting from the neg­
ligence of the employees of the railway in leaving a switch open without 
warning, is actionable against the Crown under s. 2ft of the Exchequer 
Court Act. The suppliant having himself been guilty of contributory 
negligence in failing to have on the air brakes, as required by the rules, 
the doctrine of faute commune was applied and the damages assessed ac­
cordingly. 2. The doctrine of fellow servant i» not in force, in the 
Province of Quebec. 4. The prescription for the tiling of a petition of right 
is interrupted by the deposit of the petition with the Secretary of State.

Dionne v. The King, 18 Can. Ex. 88.

Nii.i.ioknce—Y Aim—Injury to trackman—Shvxtixi; Apvi.ianckn - Sw- 
xai.s—Lookout.

The Crown is not responsible for the death of a trackman run over by 
an engine carefully backing into a yard of the I.C.R., not occasioned by 
the negligence of any officer or servant of the Crown in or about the 
operation of the railway, within the meaning of s. 2ft (fl of the Ex­
chequer Court Act, but brought about hy the negligence of the deceased 
in having failed to keep an especially good lookout for train signals us

6645
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required by the rules. S. 35 of the Government Railways Act, requiring 
the stationing of a person in the rear of a train moving reversely, and 
the rules governing the running of trains, do not apply to shunting engim-» 
in a railway yard. The fact that the engine attending to the shunting had 
no sloping tender and no footboard and railing was immaterial under tin 
vircumsta lives.

Vantin v. The King, IS Van. Ex. 05.

Negligence—Employers’ Relief Fund—Temporary employee—Contrai r 
of servile—Estoppel.

An agreement by a temporary’ employee of the I.C.R., as a condition to 
his employment, to become a member of the Temporary Employees’ Re­
lief and Insurance Assn, and to accept the benefits provided by its rules 
anil regulations in lieu of all claim for personal injury, is perfectly valid 
and is a bar to his action against the Crown for injuries sustained in the 
course of employment. By accepting the benefits he is estopped from 
setting up any claim inconsistent with those rules and regulations. | Mil­
ler v. Grand Trunk Ry. Co., [1006] A.C. 1H7, and Saindon v. The King, là 
Van. Ex. 30.1, distinguished; Con rod v. The King, 40 Can. S.C.R. .177, 

followed.]
Gingras v. The King, 18 Van. Ex. 24S. 44 D.L.R. 740.

Accident to workman repairing cars—Failure to observe rules— 
Faute commune.

Samson v. The King, 1.1 Van. Ex. 75.

Regulations—Operation of trains—Negligent signaling—Fault of
FELLOW SERVANT—COMMON FAULT—BOARDING MOVING TRAIN- D|s 
OBEDIENCE OF EMPLOYEE—VOLUNTARY EXPOSURE TO DANGER.

Bv a regulation of the I.C.R., no person is allowed to get aboard ears 
while trains are in motion. Without ascertaining that all his train crew 
were aboard, the conductor signalled the enginemaii to start his train from 
a station, where it had stopped to discharge freight. One of the crew, who 
had been assisting in unloading, then attempted to hoard the moving train 
and, in doing so, he was injured:—Held, that the injury sustained by the 
employee was the direct and immediate consequence of his infraction of tin- 
regulation which he was, by law, obliged to obey and not the result of tin- 
fault of the conductor; that by disobedience to the regulation, the employee 
had voluntarily exposed himself to danger from the moving train: that tin- 
negligence of the conductor in giving the signal to start the train was not. 
an act. for which the Government of Canada eouhl be held responsible ami 
that its relation to the accident was too remote to be regarded as the cause 
of the injury:—Judgment appealed from, 15 Can. Ex. 331, affirmed.

Tuigeon v. The King, 51 Can. S.C.R. 588.

Negligence— Employees’ relief fund—Validity of contract— Estop­
pel.

The agreement of an employee of the I.C.R., as a condition to his em­
ployment. to become a member of the Temporary Employees’ Relief ami In­
surance Association, and under its constitution and by-laws to accept its 
benefits in lieu of all claims for personal injury, is perfectly valid and may 
be set up ns a complete bar to his action against the Crown for injuries 
sustained in the course of employment: By accepting the lieneflts he will lie 
estopped from setting up any claim inconsistent with the rules and régula-

Gagnon v. The King, 17 Van. Ex. 301, 41 D.L.R. 403.
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NTOLiaKNCR—I NJ VU Y TO HRAKF.M AN—ACCIDENT.

The death of a brakeman riding on a box car while in the discharge of 
his duties oil the I.C.lt. occasioned by the overturning of the ear when it 
suddenly jumped the track, the roadbed and the car being in perfect von 
dit ion and the train traveling at a moderate speed, must lie regarded as 
an accident due to an uiiforseeii event and is not attributable to the "neg­
ligence of any ollicer or servant of the l rown ... in or about the con­
struction, maintenance or operation of the Intercolonial Railway," within 
the meaning of s. 2(1 of the Exchequer Court Act.

Thibault v. The King. 17 Can. Ex. Uttti. 41 D.L.R. 222.

G. Injuries to Passengers.
Xkgluience of conductor—Invitation to hoard train.

The plaint ill*, standing on an I.C.R. station platform, and intending to 
travel upon a train then opposite the platform, hearing the conductor call 
"all aboard" went towards the train as quickly as possible for the purpose 
of hoarding it, and having in her hand a paper box. The conductor, instead 
of being at his proper place on the platform, had gone to the other side of 
the train to signal to the engine driver, as he could not be seen from the 
platform. The train started while the plaintiff was attempting to board the 
train, and she slipped, owing to the motion of the train, and was seriously 
injured. The jury found that the call, "all aboard.” was a notice to passen­
gers to get on board. The Supreme Court of New Brunswick held, that, 
although the plaintiff's contract was with the Crown, the defendant owed 
to her as a passenger a duty to exercise reasonable care, and that there was 
ample evidence of negligence for the jury. The facts will be found fully 
reported in 11) X.R.R., 3 l*ugs. & Bur. .‘MO. and 21 N.B.R. ÔSU. < hi appeal to 
the Supreme Court of Canada: —Held, that the judgment of the Court be­
low should be aflirmed. Taschereau and (Iwyime, .1.1.. dis-enting. Per 
Ritchie, C.J.:—There was no obligation on the part of the passengers to go 
on board the train until it was ready to start, or until invited to do so by 
the intimation from the conductor, "all aboard.” It was his duty to be 
oh refill before starting his train to see that sufficient time and opportunity 
were afforded passengers to board the car in the inconvenient position in 
which it was placed, and the evidence shewed the defendant exercised no 
care in this respect. Per llenry, J.:—There was no satisfactory proof of 
contributory negligence on the part of the plaintiff. The package she car­
ried was a light one, and such as is often carried by passengers with the 
knowledge and sanction of railway conductors and managers, and a tacit 
license is. therefore, given to passengers to carry such with them in the 
cars. The plaintiff violated one of the regulations in attempting to get on 
the car while in motion. But the defendant could not shelter himself un­
der those regulations. The conductor was estopped from complaining that 
the plaintiff did what, by calling "all aboard." he invited her to do. After 
the notification, “all aboard,” is given by a conductor, it is his duty to wait 
a reasonable time for passengers to get to their places.

Hall v. McFadden, Cass. Can. S.C.R. Dig. 181)3, p. 723.

l.IAIIILITY OF CROWN FOR NONFEASANCE OR MISFEASANCE OF ITS SERVANTS.

The suppliant purchased, a first-class ticket from Charlottetown to 
Souris, on the Prince Edward Island By., owned by the Dominion of Canada, 
and. while on said journey, sustained serious injuries, the result of an ac­
cident to the train. By petition of right the suppliant alleged that the rail­
way was negligently and unskilfully managed and did not carry safely and 
securely suppliant on said railway, and claimed $00,000. The Attorney-Gen-
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vrai pleaded that the frown was not hound to carry safely and securely, and 
was not answer» I de by petition of right for the negligence of its bervani - 
The trial Judge toiind that the road vas in a most unsafe state from tin 
rottenness of the ties, and that the safety of life had been reekle^lv 
jeopardized hy running trains over it with passengers, and that there ii.nl 
been a breach of contract, to carry the suppliant safely and securely, and 
awarded JjbTO.OOO:—On appeal to the Supreme Court of Canada:—Held 
Fournier and Henry, JJ.. dissenting, that the establishment of (loverninent 
railways in Canada, for the benefit and advantage of the public, is a brain h 
of the publie indice created by statute for the purposes of public eon 
veuienee, and not entered upon or to be treated as a private and mereantib 
speculation, and that a petition of right does not lie against the Crow i 
for injuries resulting from the nonfeasance or misfeasance, wrongs, ncgli 
genet1», or omissions of duty of the subordinate officers or agents employed 
on the public service on said railways. That the Crown is not liable a* a 
common carrier for the safety and security of passengers using said rail-

The (juecn v. McLeod, 8 Can. S.C.I5. 1.
lx a: Mil XU PA88KXUKR WA1TIXU FOB TRAIX—NKtil.KlKXCF. OF CROWN *R 8KRV-

The suppliant, while waiting on the platform of an I.C.ll. station, to 
lioard a train, was knocked down by a baggage truck and injured. The 
truck was being moved by the baggage master. The evidence shewed that 
the accident could have been prevented by the exercise of ordinary care on 
the part of the baggage-master:—Held, that as the injuries of which the 
suppliant complained were received on a public work, and resulted from tin 
negligence of a servant of the Crown while acting within the scope of his 
duties and employment, the Crown was liable therefor.

Sedgewick v. The King, 11 Can. Kx. 84.
pAKSKXUKR AL1G1IT1XG FROM TRAIN.

The suppliant was a passenger on an I.V.It. train. Owing to the ncgli 
gene»* of a hrakeman in failing to open the vestibule door of the car next 
to tin* station platform, and leaving the opposite door open, the suppliant, 
was conipcll«*d to use the latter. While in the act of alighting and before 
she had reached the ground, the conductor started the train, with the re­
sult that the suppliant was thrown down and sustained bodily injury:— 
Held, that both the conductor and hrakeman of the train were guilty of neg­
ligence upon the facts shewn, and that the Crown was liable in damages.

liyan v. The King. 11 Can. Ex. 207, allirmed by Supreme Court.

IÎKGI LAITONS—LIABILITY OF CROWN.

Where an engine driver of a train on a (loverninent railway, in the 
manner of moving his train at a station, transgressed tin- regulations of the 
railway, and a passenger was injuml in alighting from the train by reason 
of the wrongful conduct of the engine driver, a ease of negligence was es­
tablished for which the Crown was liable under the provisions of s. 20 of 
the Exehei|tier Court Act. l’.S.C. 100(1, c. 140. (2) The rule as to the pre-
ponderanee of allirmative evidence over evidence of a merely negative char­
acter as laid down in Lcfeiinteum v. Beaudoin, 2S Can. S.C.IL 80, applied.

Hamilton v. The King, 14 Can. Kx. I.

Injury to trf.spashf.r—Nkgligk.no:.

B., in going towards a station of the I.C.R., instead of using a safe publi* 
way or road thereto, entered, contrary to s. 78 of the Government Railways
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Act, upon tlie travk of the railway, livid, that inasmuch as It. was a tres­
passer on tlio track, the only duty cast upon an engine driver was to 
abstain from wilfully injuring It. while so trespassing, and further that 
nasmuvh as the engine driver had applied the emergency brakes as soon as 

lie saw It. on the track he had done all he could to avoid the accident, and 
there was no negligence attributable to him.

lirovhu v. The King, 1Ô Can. Kx. Ô0.
H. Carriage of Goods; Loss; Damage.

( AltltKii: OK GOODS BREACH Ol COXTBALT DAMAGES— NKtll.HiK.XCK.

The suppliant sought to recover a sum alleged to have been lost by him 
mi a shipment of sheep undertaken to lie carried by the Crown from Char- 
iotletown, R.K.I., to Boston. The loss was occasioned by the sheep not ar­
riving in Boston before the sailing of a steamship thence for Kngland on 
which space luul been engaged for them ; and the cause of such failure was 
lack of room to forward them on a steamboat by which connections arc 
made between the Sunimcrsidc terminus of the l'.K.I. By. and Vointe «In 
( lif-ne, N.B., a point on the I.C.R. The suppliant alleged that before the 
shipment was made the freight agent of the I'.K.I. By., at Charlottetown, 
represented to him that if the slice)) were shipped at Charlottetown on a 
certain date, which was done, they would arrive in Boston on time:—Held, 
that even if the suppliant had proved, which lie failed to do. that this 
representation had been made, it would have been inconsistent with the 
terms of the waybill and contrary to the regulations of the P.K.I. By., and 
therefore in excess of the freight agent’s authority. (*21 That the evi­
dence did not disclose negligence on the part of any ollieer or servant of the 
Crown within the meaning of s. Hi (cl of the Kxchequer Court Act.

Wheatley v. The King, 0 Can. Kx. '222.

Liability ok Crown as common carrier—Loss ok acid in tank car dcr-
1 NO IRA X SPORT AT IO X —COX TRACT.

'Hie Crown is not. in regard to liability for loss of goods carried, in 
every respect in the position of an ordinary common carrier. The latter 
is in the position of an insurer of goods, and any special contract made is 
in general in mitigation of its common-law obligation and liability. The 
Crown, on the other hand, is not liable at common law, and a petition will 
not lie against it for the loss of goods carried on its railway except under 
a contract or where the case falls within the statute, under which it is in 
certain cases liable for the negligence of its servants (ôO-âl Viet. c. ltl. s. 
Hi I, and in either case the burden is on the suppliant to make out his case. 
(2) By an arrangement between the consignee of the acid in question and 
the I.C.R. freight charges on goods carried by the latter were paid at stated 
times each month, and in case anything was found wrong a refund wa- 
made to the consignee. In the present case the consignee paid the freight 
on the acid amounting to $130.00, no refund being made by the Crown. 
This amount was paid to the consignee by the suppliant, and it claimed re­
covery of the same from the Crown in its petition of right. The evidence 
-hewed that by the arrangement above mentioned the freight was not pay­
able on the transportation of the tank car, but on the acid contained in the 
ear, at the rate of 27 cents per 100 pounds of acid: Held, that the Crown 
was only entitled to the freight on the number of pounds delivered to the 
consignee at Sydney, and that the balance of the amount paid by the con­
signee should be repaid to the suppliant with interest.

Nicholls Chemical Co. v. The King, 9 Can. Kx. 272.
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JjONS OF GOOOH.
A claim for the loan of goods through the negligence of a servant of the 

frown in the operation of the I.C.R. alleging damages caused l»y negligent « 
of an ollicer and servant of the frown, is within the purview ot the Cox 
ernnient Railways Small Claims Act, 0-10 Edw. VII. (Can.) e. 2(1, ami is 
within the jurisdiction of a Provincial County Court.

Williams v. Government Rys. Managing Hoard. 11 E.L.K. 10.

Negligence of station-master—Wrongful oei.ivery of goods.
A station-master, employed hy the Crown in the operation of the I.C.R.. 

who, in the course of his employment, delivers goods to a stranger upon 
the mere assertion of ownership hy the latter, without requiring any hill of 
lading or other satisfactory evidence of ownership, is guilty of negligence, 
damages for the loss of which are recoverable by the owner from the Crown 
in an action on the case, independent of any contract on which the cause of 
action is based, in any provincial Court having jurisdiction to the said 
amount hy virtue of the Government Railways Small Cla'ins Act, 11-10 Edw. 
X II. (Can.) c. 2(1, s. 2.

Williams v. Govt. Rys. Managing Hoard. 11 E.L.R. 10.

I. Construction and Operation; Damage.

Small claims act—Construction and operation.
The Government Railways Small Claims Act, 1010, e. 2(1 (D), us amended 

hy Acts 1013, c. 20. 1014. r. 0, docs not confer jurisdiction to hear and de­
termine claims for damages arising out of the construction of a railway, 
hut merely those “arising out of operation," although the damages result­
ing from the construction were caused during the operation of the railway. 

Lewis v. General Manager of Government Railways. 33 D.L.R. 20.

Negligence—Public work Railways—Contractor—Sand deposits— 
Expropriation.

Damages suffered hy a landowner from sand deposits in the course of 
construction of a Crown railway are only recoverable as against the con 
tractors; the injury not having resulted from any expropriation of land 
is not actionable against the Crown under the Expropriation Act, and hav­
ing happened 10 acres away from the railway, was hot “on a public work" 
within the meaning of s. 20 of the Exchequer Court Act, and therefore nut 
actionable against the Crown under flic latter statute.

Theberge v. The King, 41 D.L.R. 282.

GRADES. SEPARATION OF.
See Highway Crossings (Hridgcs and Subways); Railway Hoard.

See Weeds.
GRASS.

HAND CAR.
See Crossing Injuries (C).

II.XND CAR—SlGN'AI.—( ONTRIHVTORY XF.GLIGENCE.

Although small hand cars used for working on railways are not 
provided with any alarm signal, and although the Railway Act and the
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rule* of the Hoard do not call for any, yet, as these hand cars are not 
hound to stop at crossings, their drivers must signal thoir approach, 
cither to avoid a collision or to enable the driver of a horse approaching 
the railway to watch his horse and to master it in time. Although the 
omission of giving such signal is an act of negligence rendering the rail 
way company liable in the event of an accident, it is not so when a passer­
by, the victim of the accident, saw the hand car coming and nevertheless 
look upon himself to cross the railway.

Lemieux v. l.angevin, .14 (Jue S.C. A4 2.

HARBOURS.
See Waters.

HEALTH PROTECTION.
See Medical Attention.
Duty to provide hospitals and surgical attendance for injured em­

ployees, see Employees. #

HIGHWAY CROSSINGS.
A. Leave to Cross Highway or Railway.
B. Protection; Crossings.
C. Construction and Maintenance; Costs.
D. Bridges and Viaducts.
E. Subways.

See Crossing Injuries: Damages (F); Railway Crossings.
Construction of bridges and viaducts, see Bridges.
Protection of highways crossed by irrigation works, see Drainage. 
Injunction in default of compensation for interference with access to 

bridge by reason of railway crossing highway, see Injunction.
Constitutionality of statute empowering Railway Hoard to order the 

protection of highway crossings, see Constitutional Law. See Re Can. 
l'ac. Ry. Co. and York, 1 Can. Ry. Cas. 47, 2A A.R.(Ont.) (if); reversing 
in part 1 Can. Ry. Cas. .‘hi, 27 O.R. 5A9; Toronto v. Grand Trunk Ry. Co., 
.17 Can. S.C.R. 2.1*2, A Can. Ry. Cas. 118.

Annotations.
Protection of highway crossings. 1 Can. Ry. Cns. 59.
Highways and right of control and possession of. 1 Can. Ry. Cas. 92. 
Right of railway to cross highway. 1 Can. Ry. Cas. 91.1. A Can. Ry. Cas. 

163.
Jurisdiction «if Railway Hoard as to apport.ioninent of costs of highway 

crossings, fi Can. Ry. Cas. 169.
Highway across railway. 6 Can. Ry. Cas. 355, 7 Can. Ry. Cas. 89. 
Jurisdiction of Hoard to order high wax across railway. 13 Can. Ry. Cas. 

136.

A. Leave to Cross Highway or Railway.

Dedication of highway.
A dedication of land to public purposes must lie made with the inten­

tion to dedicate, ami the mere acting so as to lead persons into the sup­
position that a way was dedicated to the public does not of itself amount
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to dedication. [Simpson v. Attorney-General, [1904] A.C. 470, at p. 49;i 
followed.]

Can. Northern Ry. Co. v. Billings, 5 D.L.R. 455, 3 O.W.N. 1604.

Right of railway to cross pvbi.u highway—Dedication.
Where it appcured that a testator had for years used as a private road 

a strip of his lands and in his will reserved the same as a public road 
by words insull'ieient to amount to a dedication of such strip for such pur 
pose the reservation apparently being made for the purpose of widening a 
public road which was established many years after he had made lii- 
private road on a strip of land adjoining his by the owner thereof, and 
where an order of the Board granted the application of a railway compute 
for permission to cross the public road which was described in the plan 
accompanying the application somewhat inaccurately as the road between 
the testator’s land and the adjoining land above mentioned which order 
was made after a contest which was conllned to the terms upon which tin- 
railway company should be permitted to cross the public road, nothing In 
ing said about the private road and no question being raised as to whether 
it was or was not part of the public road, such order did not give tin 
railway company any permission to cross the private road.

Can. Northern Ry. Co. v. Billings. 5 D.L.R. 455, 3 O.W.N. 1504

Constri ction of highway across railway.
In an action to restrain the defendants from acting upon an order of 

the Railway Committee, made under s. 14 of the Railway Act, 1886, giv 
ing them the option to open a new street, by means of a subway, across 
the property and under the tracks of a Dominion railway company, but 
without compensation, and requiring the company to pay a portion of tin- 
cost of construction, and meanwhile allowing a temporary crossing for 
foot passengers only, and making certain other provisions, upon the suit 
ject:—Held, that the Provincial Legislature alone had power to confer up­
on the defendants legal capacity to acquire and make the street in ques 
lion. (2) It has conferred such capacity. (3) In virtue of its power 
over property and civil rights in the province, the Provincial Legislalun- 
lias power to authorize a municipality to acquire and make such a street, 
and to provide how and upon what terms it may be acquired and made 
(4) But that power is subject to the supervention of Federal legislation 
respecting works and undertakings such as the railway in question. (5i 
The manner and terms of acquiring and making such street, and also tin- 
prevention of the making or acquiring of such a street, are proper sub 
jects of such supervening legislation. (6) Such legislation may rightly 
confer upon any person or body the power to determine in what circum 
stances, and how and upon what terms, such a street may be acquired ami 
made, or to prevent the acquiring and making of it altogether, and then- 
fore s. 14 of the Railway Act is not ultra vires. (7) Such legislation, in 
virtue of its power over such railway corporations, as well as such works 
mid undertakings, may confer power to impose such terms as have in this 
case been imposed upon the plaintiffs, and to deprive such corporations of 
any right to compensation for lands so taken or injuriously affected; and 
has conferred such power on the Railway Committee, under s. 14, in such 
a case as this. (8) Such legislation has not conferred upon the Commit 
tee power to give the temporary footway in question. (9) Nor any 
authority to delegate its powers. (1(D The work it directs must lx? con­
structed under the supervision of an official appointed for that purpose bv 
the Committee. (11) The railway company may, if they choose, construct
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tla* works directed, under Midi Mipcn Mon, instead of permining the 
municipality to do #o.

(irand Trunk Ry. Co. v. Toronto, 1 Can. Ry. I as. 82. 32 U.R. 120.
[Approved in lie McAlpine and Lake Erie Ry. Co., 3 O.L.R. 230; eon- 

fidered in Atty.-Venl. v. .Can. Pac. Ry. Co., Il B.C.R. 303.J
Right to cross streets—Expropriation proceedings—Necessity i or - 

Extension of city limits.
Railways incorporated by the Dominion Parliament, where in the con­

struction of their lines of railways, they have complied with the require­
ments of the Railway Act, 18H8, and obtained the consent of the Railway 
Committee, have the right to cross the highways of a city without taking 
expropriation proceedings under the Railway .ut, or without making any 
compensation to the city therefor. Where under the powers conferred by 
ôl Viet. e. 53, s. ÎI (Ont.), for extending the limits of the city of Ottawa, 
the city acquired at an agreed price, part of the road of a toll road nun 
|iany within such extended limits, such part thereupon ceased to have its 
previous character of a toll road, and became a highway like the other 
public streets of the city.

Canada Atlantic Ry. Co. v. Ottawa, and Montreal & Ottawa Ry. Co. v. 
Ottawa, 1 Can. Ry. Cas. 238, 2 0.1..R. 33ti.

Compensation to mi nkipai.ity—Private ownership of highway—“At 
or near” c ity—Power to take throvuii county.

The plaintiffs were authorized by 47 Viet. e. 84 (D.) to lay out, con 
struct and finish a railway, from a point on the (irand Trunk Ry. in the 
parish of Vaudreuil, in the Province of Quebec, to a point at or near the 
city of Ottawa, in the Province of Ontario, passing throuuh the counties of 
Vaudreuil, Prescott and Russell, and also to connect their railway with 
any other railway having a terminus at or near the city of Ottawa; 
Held, that “at or near the city of Ottawa” should he read as “in or near 
the city of Ottawa,” and the plaintiffs were authorized to carry their line 
to a point in the city and to connect it with the line of the Canadian 
Pacific Ry. Co. in the city. (2) That the plaintiffs had power, by implica­
tion, to take their line into the county of Carleton. (3) That the portion 
of the Richmond road (or Wellington street) within the limits of the city 
of Ottawa which the plaintiffs’ line crossed, was a public highway and 
not the private property of the defendants. (4) That the plaintiffs, hav­
ing taken the proper proceedings under the Railway Act and being duly 
authorized to cross the highway, were not hound to make compensation to 
the defendants for crossing it. Judgment of Boyd, C., 1 Van. Ry. Cas. 
208, 2 O.L.R. 330, affirmed.

Montreal & Ottawa Ry. Co. v. Ottawa. 1 Vau. Ry. Vas. 305, 4 O.L.R. 50.

Municipal corporation—Operation of railway l si: of streets—Reg­
ulation n.

By the Nova Scotia statute, 03 Viet. c. 176, the !.. & M. Ry. Co. was 
granted powers as to the use and crossing of certain streets in the town, 
subject to such regulations as the town council might from time to time 
see fit to make to secure the safety of persons and property:—Held, re­
versing the judgment appealed from, Davies, J., dissenting, that such reg­
ulations could only he made by by-law and that the by-law making such 
regulations would he subject to the provisions of a. 2(14 of “The Towns 
Incorporation Act.” (R.8.N.S. c. 71. i

Liverpool & Milton Ry. Co. v. Town of Liverpool, 3 Can. Ry. Cas. 80, 
33 Can. S.C.R. 180.
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| Distinguished in Black v. Winnipeg Klee. Ry. I n.. 17 Man. LI! 
Toronto v. Toronto By. Co., 12 O.L.I1. .>.'14 ; followed in Quebec Ry. !..
1*. Co. v. Recorder's Court, 17 Que. lx.It. 2*11; referred to in Dickie et al. 
v. Cordon, 311 N.S.R. 331; Leslie v. Malahide, 15 O.L.R. 4; Shawinigan 
Water & Power Co. V. Shawinigan Falls, 111 Que. K.lt. 551.J

OPERATION Ai.OX<; H Kill WAY—STREET RAILWAY—Lf.AYK OK Ml MCII'AM n
The N. St. (’. & T. lly. Co. applied to tin* Board for leave to cross cei 

tain streets in the town of Thorold by a hraneh line already nuthorizeil 
liy the Board. The municipality contended that the applicants' rail wax 
is a street railway or tramway, or operated as such, and that, under tin 
Railway Act, 11MI3, s. 184. the leave of the municipality must lie obtained 
by by-law before a street railway or tramway can cross its streets : — Held, 
upon the evidence. that the proposed branch line is not a street railway 
or tramway, and that s. 184 only applies to operation along highways and 
not to crossings thereof.

Re Niagara, St. Catharines & Toronto lly. Co. (Thorold Street Cm— 
ings), (» Can. lly. Cas. 145.

Crossing and diverting highways—Taking gravel.
For the purpose of taking gravel from lands on both sides of a high 

way, a railway company applied to the Board for authority to construi t 
and operate tracks over such highway for a term of years, to close in 
public t rallie a portion of such highway, and to open a new road in lieu 
thereof:—Held, that it is not necessary to comply with s. 141 of the 
Railway Act, 11103, where the company can acquire the lands containing 
the gravel and has a right-of-way thereto, that for such purposes the coin 
puny may exercise the same powers for crossing and diverting highways 
as for the construction and operation of its main line, and that a diver 
sion of the highway may be authorized for the time necessary to exhaust 
the gravel pit upon proper terms for safeguarding the interests of tin- 
municipality and of the public. Railway Act, 1003, s. 2 ( s ) and ( hh), ss.
118 (1) and (q), 110, 141, ISO, referred to.

Can. Pac. lly. Co. v. North Dumfries, 0 Can. Ry. Cas. 147.

Highways across railway—Right of private individuals -Pitii.h i\
TKRKST.

Upon applications by certain towns and villages in Alberta in respect 
of street crossings over the Canadian Pacific Ry.:—Held, that while llie 
Board has no general jurisdiction to determine whether a public right 
of crossing over a railway exists, yet in eases where it is called upon 
to exercise the powers specifically conferred upon it, or its jurisdiction 
to enforce the performance of the duties of railway companies with it 

sped to highways, it has incidentally to inquire and determine whctlor 
hi fact a right of crossing does or does not exist at any particular point, 
ss. 18(1, 187. Railway Act, 1003. S. 187 enables the Board to give lente 
for the construction of a highway across a railway, but does not provide 
means by which private individuals or bodies not otherwise possessed of 
power to open highways, can do so. The Board is not authorized to direct 
or compel railway companies to construct of make highways across their 
lands, where a public right of crossing docs not already exist by law, 
although it may give leave to a company or some other body to do so. 
The question as to the power of a railway company to dedicate a portion 
of its right-of-way for use as a public highway without the authority of
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the Railway Com ni it tec or the Board iinilvr the Railway Acts reserved for 
further argument.

High River et al. v. Can. Pae. Ry. Co., 6 Can. Ry. Cas. 344.

Railway imonhkd iiv highway — Protection.
A|i|ilicatioii for leave to carry Inkernian street across the lamls of the 

respondent. Inkernian street was not opened up to the right-of-way of the 
respondent on the south side and there was a Mock of land owned by the 
respondent between its terminus and the said right-of-way:—Held ( 1 >.
1 hat under s. 237 of the Railway Act, ItlOtl, the Board had jurisdiction to 
give leave to construct a highway across “any railway." (2) That under 
s. 2 (21) of the Act, the word “railway” included real property such as 
the said block of land (3) That the application should lie refused as not 
living in the publie interest because the crossing would lie dangerous and 
would almost at once require protection. Commissioner McLean ques­
tioned whether "railway,” as list'd in s. 237. would include more than the 
full width of the right-of-way ami not “property, real or personal and 
works connected therewith."

St. Thomas v. (Irand Trunk Ry. Co.. 13 Can. Ry. Cas. 134.

Apportionment ot cost—Senior ash .iixior m i f.
When a railway is sought to lie crossed by a highway the Board will 

give authority for the construction of the crossing, as long as it is unob­
jectionable and is constructed in accordance with the standard regulation 
of the Board, on terms that the cost, under the senior and junior rule, 
is not thrown on the respondent railway company. The local authorities 
will determine whether or not to construct tin* crossing.

Saskatchewan Board of Highway Commissioners v. Can. Northern Ry. 
Co., HI Can. Ry. Cas. 2115.

Road allowances—By-law—Dkiiication and i'Hfschii'tion.
In the Province of Qucliec, as distinguished from Ontario, there are no 

road allowances, highways being opened across railways (1) by resolu­
tion or by-law emanating from the municipal authority (2), by the 
Lieut .-(iovernor-in-Couneil under art. 20.V2, R.N.Q. 11109 (3), by dedication 
and prescription. Where there is nothing in the application to show that 
the highway concerned was opened before the railway under any of the 
above heads, the crossing should be authorized at the municipality’s ex­
pense. [Caldwell v. Can. Pae. Ry. Co., 9 Can. Ry. Cas. 407, distinguished.) 

Pontiac v. Can. Pae. Ry. Co., 10 Can. Ry. Cas. 298.

Vl'IlLIC NECESSITY—USER—ENCROACHMENT.
The Board will recognize the public necessity for a highway crossing 

over a railway especially at or near a point where for a long period the 
railway company has allowed the public the use of such crossing and it. 
will order the railway company to make the crossing conform to its stand­
ard regulations alFecting highway crossings as amended May -4th. 1010. 
The Board is not called upon to deal with the question of an encroach­
ment by a railway company upon the highway. [Weston v. Can. Pae. and 
tIrand Trunk Ry. Cos. (Denison Avenue Crossing Case, No. 503), 7 Can. 
Ry. Cas. 70, followed.]

Moodie v. Can. Pae. Ry. Co., 20 Can. Ry. Cas. 217.

■IlKisDicTiox—Questions ok law—Agreement.
The Board gave leave to the appellant to appeal on two questions of 

law; (1) Was the Board bound by the agreement between city of Ed-
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mouton mul Ci rand Trunk Pacific liy. Co., s. 7 of which provides that an 
application must first la> submitted to the Lieutenant-CSoveriior-iii-eouiicil 
for approval of the crossing before the application is made to the Hoard, 
and, (2) if it was not so bound, do the provisions of s. 7 of the agree­
ment mean that the railway company should not pay stall expense as j. 
placed upon it by the Hoard's order? The members of the Court answered 
the second question in the negative. The Chief dust ice and Davies, d.. in 
answer to question 1, said that the agreement was an element to lie con 
sidered in determining the rights of the parties with respect to the cost of 
constructing and maintaining the crossing, or the installation or main 
tenance of the protection required. Idington, d.:—The question of the 
bearing of the relation of seniority of construction upon the détermina 
1 ion of the proper shares of the costs respectively to lie borne by crossing 
railways is one entirely in the discretion of the Hoard. [Edmonton v 
1 ira ml Trunk Pacific Ry. Co. (Twenty-first Street Crossing Case), 14 Can 
l!y. Cas. ltd, affirmed.)

(irand Trunk Pacific Ry. Co. v. Edmonton (Twenty-first Street ('rous­
ing Case), Vi Can. lïy. Cas. 44f».

Pt'HLIC IN TER KMT—ADDITIONAL FACILITIES—JVUISIHCTIOX.
The Hoard, in granting permission under s. 237 of the Railway Act. 

1006, to a railway company to cross a highway against the protest of the 
municipality, must be satisfied that the crossing is in the public interest — 
c.g„ that additional facilities are necessary—but it has no jurisdiction 
to require, as a condition of granting the crossing, the acquisition of addi­
tional lands.

Can. Northern Quebec Ry. Co. v. Montreal. 18 Can. Ry. Cas. 380.

Temporary diversion and closing—Compensation.
The Hoard, under s. 180 of the Railway Act, 1006, in a proper ease will 

authorize the construction and operation of a temporary spur upon and 
over a highway and the temporary closing and diversion of a portion of 
the highway for that purpose, imposing such conditions, including compen­
sation to persons directly and specifically injured, as the Board thinks 
proper. [Can. Pae. Ry. Co. v. North Dumfries, 6 Can. Ry. Cas. 147, fol-

Camphcllford, Lake Ontario & Western Ry. Co. v. Camden, 16 Can. Ry 
Cas. 236.

Agreement—Abutting landowners—Damages.
When an order has been made authorizing the crossing of certain streets 

by a railway, upon condition that the railway company should enter into 
an agreement to indemnify the city against all claims for damages by 
abutting landowners, the Board will not, after the execution of such 
agreement, order the railway company to carry out its terms.

Calgary v. Can. Northern Ry. Co.. 18 Can. Ry. Cas. 25.

Highway crossed by railway—Steam and municipal street railway- 
senior and Junior rule—Protection—Apportionment of costs.

The Board granted an application, by a municipally-owned street rail­
way under s. 227 of the Railway Act, 1006, to cross the tracks of a steam 
railway on a city street, which was senior to the tracks of the steam 
railway. The tracks of the municipally-owned street railway were not 
considered by the Hoard as junior to those of the steam railway, and the 
cost of construction and maintenance of the railway crossing, as well as
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the installât ion and maintenance of the protection, were directed to be 
borne equally by the respondent and appellant.

Grand Trunk Pacific Ry. Co. v. Edmonton (Twenty-first Street Crossing 
Case), 15 Can. Ry. Cas. 445.

[Distinguished in Grand Trunk Ry. Co. v. Kitchener & Waterloo Street 
Ry. Co., 24 Can. Ry. Cas. 13.]

B. Protection; Crossings.
See also “C” and "D.”

Signai s and warnings—Shunting trains.
S. 250 of the Railway Act. 1SSS, providing that “the b<dl with which 

the engine is furnished shall be rung, or the whistle sounded, at the dis­
tance of at least eighty rods from every place at which the railway crosses 
any highway, and la- kept ringing or be sounded at short intervals un­
til the engine has crossed such highway” applies to shunting and other 
temporary movements in connection with the running of trains as well 
as to the general traffic. 25 A.R. (Out.) 437, affirmed.

Canada Atlantic Ry. Co. v. Henderson. 20 Can. S.C.R. 032.
[Applied in McMullin v. Nova Scotia Steel & Coal Co., 30 Can. S.C.R. 

tiOli : followed in Wall man v. Can. Pae. Ry. Co., 10 Man. L.R. 01; Geiger 
v. Grand Trunk Ry. Co., 10 O.L.R. 511 ; distinguished in Geiger v. Grand 
Trunk Ry. Co., 5 Ô.W.R. 434.]

Specific performance—Vagveness and uncertainty of order of Hoard.
An order of the Hoard requiring a railway company to put a highway “in 

satisfactory shape for publie travel” should not he made a rule of this 
Court under a. 40 of the Railway Act, 1000, on the application of the 
municipality interested, because the wording of it is too vague and un­
certain to permit of its enforcement afterwards if made such a rule. A 
Court of equity would not decree specific performance of an agreement 
couched in such vague terms, and the cases are analogous. [Taylor v. 
Portington (1855), 7 DeG. M. & G. 328, referred to.]

Strathclair v. Can. Northern Ry. Co., 21 Man. L.R. 555.

Municipal regulation requiring erection of gates.
Ry the Act amending the Act of Incorporation of the defendant com­

pany, the company was given the right to lay its tracks across the streets 
of the plaintiff town, provided that before doing so the consent of the 
town council should first have been obtained. On application by defendant 
to the town council for permission to cross one of the streets of the town, 
a resolution was passed granting the application, “subject to such regu­
lations as the town council may, from time to time, make to secure the 
safety either of persons or property.” Subsequently, the town council 
passed a resolution requiring the company to forthwith erect and main­
tain two gates, of the latest approved pattern of railway gates, on and 
across the streets on either side of the track. Defendant failed to comply 
with the resolution so made:—Held, that the regulation was one that it 
was within the powers of the town council to make:—Held, that the 
town council having a special interest in the subject matter, the action 
could be brought in the name of the town, without joining the Attorney- 
General:—Held, that the regulation in question being made by virtue of 
a power given by a special act, was not, in the absence of express words 
to that effect, a by-law of the town which required the assent of the Gov­
ernor-in-council before going into operation:—Held, that such assent was re-
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qui ml only in connection with tin* cases specially mentioned in thr Act. 
[Towns’ liK'or|Kirntion Act, 1{.S. (1900), v. 71. ss. 203, 204.]

Liverpool v. Liverpool K y, Co., 35 N.S.R. 233.

OllMOATlOX TO ERECT OATES AT NTREET CKOSHINUK.

A railway company in running its trains through the streets of a town 
shoiihl not only refrain from exceeding the rate of speed prescribed by 
the Railway Act in passing through crowded places, Imt should in addition 
thereto, in order to avoid liability for accidents, place gates or other pro­
tection at the crossings.

Gerard v. Quebec & Lake St. John Ry. Co., 2.1 Que. S.C. 245 (Ct. Rev.) 
KioHT-OK-WAY—OllSTKVCTION OK IIIdIIWAY.

An action for an injunction to restrain the defendants from obstruct­
ing a highway in the township, by fences on both sides of defendants’ 
tracks where they crossed the highway, and for a mandatory order com 
pelling the removal of the fences:—Held, that the allowance for the road 
in question, having been made by a Crown surveyor, was a highway with 
in the meaning of s. 500 of the Municipal Act, and although not an 
open, public road, used and traveled upon by the public, it was a high­
way within the meaning of the Railway Act, 1S8S, (2) that, although 
the road allowance had not been cleared ami opened up for public trawl 
and had not been used as a publie road, it was not necessary for tl 
municipality to pass a by-law opening it before exercising jurisdiction 
over it; the council might direct their ollicers to open the road, and such 
direction would be sui.'vient. (3) That the right of the railway company 
under s. lit) (g) of the Act to construct their tracks and build their femes 
across the highway, was subject to s. 183, which provides against any 
obstruction to the highway, and a. 194, which provides for fences and 
cattle guards being erected and maintained; and, therefore, the defendant- 
had no right to maintain fences which obstructed the highway or inter­
fered with the public user or with the control over it claimed by the 
municipality. (4) That the Railway Committee had no jurisdiction i«> 
determine the questions in dispute; s. 11 (h)* and l<|) of the Act not 
applying. (f>) That the Court had jurisdiction to grant the relief sought, 
(tl) That the highway being vested in the township corporation, who 
desired to open it and make it lit for public travel, the plaintiffs wore en­
titled to have the defendants enjoined from obstructing it and ordered 
to remove the fences. [Fenelon Falls v. Victoria Ry. Co. (1881), 29 Gr. 
4, and Toronto v. Lorsch (1893), 24 O.R. 227, followed.]

Gloucester v. Canada Atlantic Ry. Co., 1 Can. Ry. Cas. 327, 3 O.L.R.
8.1.

1 Affirmed in 4 O.L.R. 202, 1 Can. Ry. Cas. 334: followed in Sasman v. 
Can. Northern Ry. Co., 20 Can. Ry. Cas. 240.|

Municipal cokpokation—Liaiiii.ity to hkpair.

By s. (Ill of the Municipal Act, R.S.O. c. 23. first introduced into the 
Municipal Act in 1890. no liability is now imposed on a municipal cor­
pora ton for want of repair of a railway crossing by reason of its being 
of too high a grade and the omission to fence, the obligation therefor 
being under s. 180 of the Railway Act, 1888, solely on the railway com­
pany.

Holden v. Yarmouth et al., 3 Can. Ry. Cas. 74, 5 O.L.R. .179.
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IlUillWXYN ACROSS RAILWAY—RU.IIT OF I’KIYATK INDIVIDF VI.S It) M \KK—•
1‘owkrh of Hoard as to specific performance.

A private individual applied under s. ISti of the Railway Att. 1003. to 
compel a railway company to make and maintain highway crossings across 
its railway adjoining the lands of the applicant which hail been laid out 
into town lots with intersecting streets. The municipality had passed a 
bylaw purporting to establish as public highways such streets 
without complying with ». 632 of the Municipal Act. It.S.t>. 1S07. c. 223:
Jleld (I), under s. 1 sti either a railway company or other par­
ties may apply to construct such highway crossings. ("21 The by-law 
of the municipality was inoperative to establish a highway across 
the railway against the will of the company. (3) The Surveys 
Act. It.iS.O. 1N07. e. INI, s. 3b, cannot create highways across the land 
of a railway company or give any right to the applicant to have his 
streets extended across the railway. (4) A railway company may. with 
the leave of the Hoard, lay out and dedicate portions of its right-of-way 
for use as highways which the municipality could accept without passing 
a by-law for that purpose. (5) The applicant is only entitled to an order 
from the Board authorizing the railway company to lay out ami con­
struct such highways. The by-law of the municipality may be cmisitleretl 
an acceptance of such highways, (li) The Hoard tines not enforce specific 
|M*rfornianec of such agreements. It is not empowered to compel the rail­
way company to construct the highway at the instance of the applicant. 
(71 As no other Court of authority than the Hoard can legally allow 
the railway company or any other person to construct the highway, the 
application should proceed for the purpose of enabling the Hoard to de­
termine whether it will give this permission.

Re Reid and Canada Atlantic Ry. Co., 4 Can. Ry. Cas. *27*2.
| Inapplicable in Bird v. Can. I*ac. Ry. Co., 1 S.L.R. 270. |

Cattle «fards—Township roads.
The provisions of 55 & 5(1 Viet. e. *27. s. (I. amending s. 1 !>7 of the Rail­

way Act. ISSN, and requiring, at every public road crossing at road level 
of the railway the fences on both sides of the crossing and of the track 
to he turned into the cattle guards applies to all public road crossings 
and not to those in townships only as in tin- case of the fencing prescribed 
by s. l!)4 of tbe Railway Act. ISSN. |(iraml Trunk Ry. Co. v. McKay, 3 
Can. Ry. Cas. 5*2. 34 Can. S.C.R. Si, followed.]

Grand Trunk Ry. Co. v. llainer, 5 Can. Ry. Cas. 5ft. 36 Can. S.C.R. 
ISO.

| Applied in .lolieocur v. Grand Trunk Ry. Co., 34 Que. S.C. 460; dis- 
tiiignished in Buck v. Can. Northern Ry. Co., *2 Alta. L.R. 558; Tinsley 
v. Toronto Ry. Co., 17 O.L.R. 74: referred to ill Eisenhauer v. Halifax & 
S.W. Ry. Co.. 4*2 N.S.R. 434.j

Street railway ixtkrnkctiox—Mdnifipality—Costs.
By agreement made in ISSN between the town of Chatham and the 

Ontario & Quebec Ry. Co., the company agreed to maintain on two streets 
gates and watchmen where the railway crossed the highway, and to 
permit crossings to lie made over four streets by the Chatham Street 
By. Co. and “such other companies or corporations as the town might 
from time to time authorize to construct and run street railways in 
Chatham.'' By bv-law of the city of Chatham passed 1605, the Chatham 
W. & LE. Ry. Co. (incorporated by 4 Kdw. N il. e. 105, Dom.l was author 
ized to lay down and construct a street railway in Chatham and was
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given extensive privileges of running passenger and freight cars by elec­
tric power on certain streets, including those crossed by the Ontario A 
Quebec Ry. Co. The Chatham W. & L.E. Ry. Co. applied to build and 
operate its tracks along two streets across the tracks of the Canadian 
Pacific Ry. Co., the lessees of the Ontario & Quebec Ry. Co.:—Held, that 
the applicants, although possessing greater powers than an ordinary 
street railway, came within the terms of the agreement of 18SS as being 
a company authorized to construct and run a street railway in Chatham: 
—Held, also, that the consent of the railway company in the agreement 
of 1888 to permit crossings for street railway purposes did not amount 
to a consent to permit crossings for all purposes nor require it to hear 
the cost of any extra protection necessary in consequence of a street rail­
way or other railway building across its line, and that the extra expense 
incurred ought to lie borne by the applicants.

Chatham, Wallaceburg & Lake Eric Ry. Co. v. Can. Pac. Ry. Co., 5 
Can. Ry. Cas. 175.

Protection—Om issiox.
Where the Railway Committee, in view of a dangerous crossing at any 

point, has not been invoked under s. 187 of the Railway Act. 1888, to 
make the necessary regulations to minimize or do aWay with the danger, 
a railway company cannot be held to have committed an act of negligence 
by reason of such omission.

Andreas v. Can. Pac. Ry. Co., 5 Can. Ry. Cas. 440, 2 W.L.R. 241).
[Affirmed in 5 Can. Ry.' Cas. 450, 37 Can. S.C.R. 1.]

Highway not sanctioned by Roar»—Duty of protection.
A crossing built by a railway company and designated by a sign as a 

“railway crossing,” which the public is permitted to use, but the opening 
of which has not been sanctioned by the Board, is not a highway under
the Railway Act, 1906, ss. 242, 245, so as to impose a duty on the railway
company as to construction and maintenance of fences and the protection 
of highways, and, therefore, cannot l>e charged with negligence for any 
omission to fence or for defective approaches, particularly where the cross­
ing had been previously used safely by the same person and others.

Bird v. Can. Pac. Ry. Co., 7 Can. Ry. Cas. 195, 0 W.L.R. 393.
[Reversed in 1 S.L.R. 260, 8 Can. Ry. Cas. 314.]

Defective constriction—Crossing not on highway—Duty of com
PANY It) FENCE.

When a railway company establishes a crossing, not authorized by the 
Board over its railway, at a point other than on a highway and invites 
the public to use such crossing, it is the duty of the company to take every 
precaution for the safety of the public using such crossing and in view 
of the statutory provision requiring the company to fence the approaches 
to a railway crossing over a highway properly authorized, the failure of 
the company to so fence an unauthorized crossing constitutes such negli­
gence as will render the company liable for injury to any person sustained 
on such crossing when the proximate cause of such injury is the failure 
of the company to fence. 7 Can. Ry. Cas. 195, fl W.L.R. 303. reversed.

Bird v. Can. Pac. Ry. Co., 8 Can. Ry. Cae. 314, 1 S.L.R. 290.

Reopening highway—Conditions as to safety—Contribution.
On an application to review, rescind or vary a former order of the 

Board approving the closing of a public highway across the right-of-way
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of a railway company and the substitution of a stile therefor:—Held (1 ). 
that conditions have greatly changed since the date of the former order, the 
reasonable convenience of the public requires the highway to be open, 
which had never been legally closed:—field (2), that the application 
for the reopening of the highway should be granted on condition that 
the railway company construct crossing, the city maintain the same and 
make such changes in the locality as will render the crossing as safe as may 
he under the circumstances.

Victoria v. Esquintait & Nanaimo Ry. Co., ft Can. Ry. Cas. 470.

Highway crossed iiy railway—Diversion <m highway—Vi.an ami PRO­
FILE.

Instead of carrying the Saskatchewan Trail beneath their track by 
means of a subway, the respondents, by order dated October 2ft, lftUft. 
were given the alternative of closing the said Trail by the diversion of it 
to Norton street, provided that releases from the landowners who might 
lie injured were secured and tiled. An order was given to the respondent* 
to expropriate the properties of such landowners as would not give re­
leases. Without conforming with the Railway Act, lftOft, by tiling a plan 
and profile of the highway diversion, the respondents, by faulty construc­
tion of the works, made the Trail dangerous and Norton street impass­
able:—Held (1). the respondents were and are still trespassers by 
contravening the act and the Hoard's permission. (2) The rescindent* 
must provide subways at both streets as apparently was their original 
intention, and not to close ami divert the Trail. (II) The order of Oc­
tober 2ftth, lftOft, should lie rescinded entirely. (4) A new order might 
go requiring the respondents to construct an overhead crossing for the 
Saskatchewan Trail, fifty feet in width, abutments parallel with the high­
way, or if they chose sixty-six feet in width abutments at right angles 
with railway. ( 3) Detail plans must lie tiled within thirty days for ap­
proval of the Hoard's engineer, and work completed within ninety day* 
after said approval, (ft) A penalty of $100 a day for every day's default 
in observing the above conditions.

Edmonton v. Grand Trunk Pacific Ry. Co., 1ft Can. Ry. Cas. 444.

Diamond crossing—Street railway—Protection at c rossing.
I'pon an application to direct the removal of the respondent’s track 

from a public highway, and by the respondent to legalize its maintenance 
under ss. 50A, 222, 2ft7 of the Railway Act, lftOft, the Board granted the 
respondent’s application upon condition that upon the construction of a 
street railway upon the highway, diamond crossings should lie installed 
and sufficient protection given at the crossing at the respondents' expense 
and that the movement of the steam railway upon the highway should lie 
restricted.

Ottawa v. Grand Trunk Ry. Co., 14 Can. Ry. Cas. 185.

Street railway—Temporary and permanent crossing.
Upon an application to have a temporary right of crossing the tracks 

<»f a steam railway with the tracks of a municipal electric railway 
made permanent, where the highway crossing was permanent, and the 
respondent steam railway company had originlly consented to the temporary 
crossing, and thereupon permanent works had been constructed by the 
municipality, the Board made no order hut directed that unless there was 
an elimination of grade or change in the street car location a system of 
derails should be installed against the electric car line on account of the 
dangerous character of the crossing.

Uthbridge v. Can. Pac. Ry. Co., 14 Can. Ry. Cas. 345.
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Division ok highway—New grade crossing.
Tin; jurisdiction of the Board as to the closing of a highway is limited 

to the extinguishment of the public right to cross the railway ; and this 
I lower is ordinarily exercised by first granting permission to divert the 
highway and afterwards making the order to close the road allowance 
within the limits of the company's right-of-way after the construction 
of the new grade crossing on the diverted highway.

Re Highways and Railway Crossings, 12 D.L.R. 380.

Width ok highway—Restricting to portion devoted to highway traffic.
The right of the public in a street over a railway riglit-of way is not lim­

ited to the portion planked and gravelled for trallie by reason of the fact 
that no town by-law was adopted for opening the street, under s. 70.» 
(I») of c. f>7 of S & Il Kdw. VII. after the crossing was ordered by the 
Board, where, prior to application to the Board a by-law was passed 
authorizing the extension of such street across the right-of-way of the 
railway company; and the latter acquiesced in the opening of the road 
for its full width, and subsequently recognized its existence. 0 D.L.R 
777, l.ï Can. Kv. Cas. .‘11, reversed.

Campbell v. Can. North. Rv. Co. (No. 2), 12 D.L.R. 272, If» Can. Kv. 
1 as. 357, S3 Man. Lit. 385.

Abolition of grade c rossings—Cost—Liability ok railway.
Where the main track of a railway was laid across a street prior to 

the passage of s. 23HA of the Railway Act amendment (8 & Il Kdw. VII 
e. 32), imposing on railways thereafter to be constructed the cost of pro­
viding for the protection, safety and convenience of the public at highway 
crossings, such provision is not rendered applicable to such railway by 
reason of the fact that its sidetracks were also laid across the street after 
the adoption of such section.

British Columbia Elec. Rv. Co. v. Vancouver. Victoria Rv. etc. Co., 
15 Can. Rv. Cas. 237. 48 Can! S.C.R. 1)8. 13 D.L.R. 308.

| Reversed in 18 Can. Ry. Cas. 287. ID D.L.R. 01 : considered in Vancouver 
v. Vancouver, Victoria etc., Ry. Co., 18 Can. Ry. Cas. 200.1

Right-of-way—Contemporaneous acquisition—Equal rights—.Irius- 
diction—Electric hell—Apportionment of cost.

Where the rights of the municipality are at least «spoil to those of 
the railway company, the creation of the str«»et crossing having been 
contemporaneous with the acquisition of the land for railway riglit-of 
way, the Board may make an order for contribution by the municipality 
towards the cost of protecting a level crossing by gates and watchmen. 
The Board has jurisdiction to make a further contribution from the 
Railway Grade Crossing Fund towanls the i-ost <»f protect ion works ;it 
a crossing after contributing to tin» cost of installing an electric bell at 
the same crossing more than a year ago.

La chine v. Grand Trunk Ry. Co.. 18 Can. Ry. Cas. 23.

Obstruction of street crossing—Standing cars—Gates.
To justify conviction of a railway company under s. 304 of the Railway 

Act. 1000, for obstructing a street crossing by allowing <•«rs to stand 
across the street, it must lie shewn by the prosecution that the obstrue 
tion was wilful, and where the crossing was protected by gates and the 
only evidence was of the times when the gates remained closed against 
street trnflic for periods in excess of live minutes, a conviction should be 
quashed where it was not shewn that any one train or mr caused the
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obstruction, nor was it shewn that the delay was not attributable to the 
gateman rather than to the trainmen: s. 3W4 of the Railway Act does not 
apply to obstruction caused by the gateman's neglect at a street crossing. 

Rex v. Grand Trunk Ry. Co., IS Can. Ry. Cas. 74. 1s 0.1*11. 2123.

Highway crossings, what auk—Private iuuvkway.
A private driveway across a railway used by the public as a means of 

access to an adjoining farm is not a highway crossing within the mean­
ing of s. 155 of the Ontario Railway Act. R.S.O. 11» 14. c. 1 H.*>, nor within 
the purview of s. 25!» of the Dominion Railway Act. 1SSS. respecting the 
fencing of and regulation of speed at crossings.

(lowland v. Hamilton. (Irimshy & Hcainsville Klee. Ry. Co.. Ill Can. Ry. 
Cas. -214, 24 D.I..R. 4111.

Sl'HSTlTVTKD HIGHWAY—APPORTIONMKXT OK COST.

Where it is necessary to open a new highway across a railway on ac­
count of the dangerous and unsatisfactory condition of existing highway 
crossings, it may he considered a< a substituted highway and the expense of 
protection at the crossing should he divided equally as near as possible 
between the municipality and railway company concerned.

Sarnia v. l*ere Marquette Ry. Co., 10 Can. Ry. Cas. ‘21121.

Gatkh and watchmen—Heavy traffic—Cost.
Where the traffic on the highway is much heavier than on the railway 

by which it is crossed, and protection by gates and watchmen is necessary, 
the Hoard ordered 20% of the cost of protection to he paid out of the 
Railway Grade Crossing Fund, and the remaining SO'! to lie divided 
cipially between the applicant and respondent as well as the cost of opera*

Toronto v. Can. Vac. Ry. Co. (Symington Ave. Crossing Case), 10 Can. 
Ry. Cas. 203.

Protection—Costs of maintenance and operation.
At the crossing in question, where there are four tracks and considerable 

shunting traffic, protection by an electric bell is not so satisfactory as 
at crossings where there are fewer tracks and less shunting, and the 
Hoard directed protection by gates, operated night and day, apportion­
ing the costs of installation as follows: Township of Howard. 10%; 
Village of Thamcsville, 1.1%; Grand Trunk Ry. Co., .1.1%; and Railway 
Grade Crossing Fund 20# ; the Township, the Village and the Railway 
to bear 10%, 15%, and 75% respectively of the costs of maintenance anil 
operation, the statute not permitting anything to be given towards the 
costs of maintenance and operation from the Fund.

Thamesville et al. v. Grand Trunk Ry. Co., 23 Can. Ry. Cas. 33.

Inadequate protection—Dangerous crossing—Costs of construction 
AND INSTALLATION.

Where two railways in close proximity cross two highways the Hoard 
decided that towers should be erected to operate pairs of gates day and 
night at the points of crossing, on the ground that the protection was 
inadequate (there being none where the junior railway crossed the high­
ways), and the crossings were dangerous owing to the heavy volume of 
traffic on the railways and highways and the obstruction of the view; ap­
portioned the cost as it considered fair under the circumstances, with
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the usual contribution from the Railway Grade Crossing Fund toward» 
construction and installation.

Walkerville v. Grand Trunk and Perc Marquette Rv. Cos.. 24 Can. Ry. 
Cas. 1.

Protection by electric bell—Cost—Constri ction Maintenance.
Where a highway is senior to a railway which crosses it, it is the pra. 

tice of the Hoard to exempt the municipality controlling the highway from 
any contribution to the cost of installation or maintenance of an electric 
bell to protect the crossing.

Morse v. Can. Put*. Ry. Co., 24 Can. Ry. Cas. 04.

Cost of protection—Electric bell—Senior and junior rule.
The Hoard will not require any contribution from the local authority 

towards the cost of protection by electric bell at a highway crossed by a 
railway, the question of seniority is not considered, the usual contribution 
of 20% is made from the Railway Grade Crossing Fund and the remainder 
of the expense is borne by the railway company. [See Morse v. Can. Pat 
Ry. Co., 24 Can. Ry. Cas.* 84.]

Mission City Board of Trade v. Can. Pac. Ry. Co.. 24 Can. Ry. Cas. 253.

Watchman of gates maintained by company and municipality—New i 
gence of—Liability of municipality.

A highway crossing the tracks of two railway companies, the Hoard 
made an order for the installation of gates to be operated by watchmen. 
One of the railway companies was directed to install the gates, and the cost 
was divided between the municipality and the two companies in certain pro­
portions. The cost of maintenance was divided the same way. An accident 
having been occasioned by the negligence of one of the watchmen appointed 
by the company having the conduct of the work, an application was made 
by the other company, whose engine caused the accident, to have the dam 
age paid by the company appointing the watchman, or to provide as to di­
vision of responsibility for accidents due to the negligence of the watchman. 
Held, that the watchman should be regarded as the agent of the company, 
whose trains or engines do the damage, and the municipality should not he 
responsible for any damages caused by the negligence of the watchman.

Re Royce Ave. Crossing (Toronto), 32 W.L.R. 227.

C. Construction and Maintenance; Costs.

Apportionment of cost of protection—Electric street railway- 
municipality.

A municipal corporation in New Brunswick applied for un order under s. 
187 of the Railway Act, 1903, for protection of two of its highways where 
crossed by the railway:—Held, that the Hoard had jurisdiction under s. 47 
of the Railway Act, 1903. to order the municipality liable under the I’m 
vincial Act, 03 \ iet c. 40 (X.B.), for the support and maintenance of its 
highways, to contribute to the expense of protecting such crossings as in 
other provinces. [Toronto v. Grand Trunk Ry. C'o., 37 Can. S.C.R. 232, re­
ferred to. | An order was made by the Hoard that the municipality should 
pay one-half the wages of watchmen employed to operate gates to he in­
stalled, operated and maintained by the railway company at the crossing to 
be protected.

Saint John v. Can. Pac. Ry. Co., 5 Can. Ry. Cas. 161.
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“Municipality oh person interested”—Protection by gates—Con­
tribution to COST OF.

Where an electric street railway crossed the G.T. Ry. outside the limits 
of a town, even where the corporation admitted it was interested in having 
gates to protect the crossing, it was held that the costs should lie home by 
the G.T.R. Co. [Grand Trunk Ry. Co. v. Kingston. S Can. Ex. 349, 4 Can. 
Ry. Cas. 102; Re Can. Vac. Ry. Co. and York, 27 O.R. 539, 25 A.R. (Out.) 
65, 1 Can. Ry. Cas. 30, 47, referred to.]
Grand Trunk Ry. Co. v. Cedar Dale et al. (Cedar Dale Crossing Case)

7 Can. Ry. Cas. 73.
[Followed in Thorold v. Grand Trunk et al. Ry. Cos., 24 Can. Ry. Cas.

21.

Highway across railway—Municipality—Cost ok construction and
MAINTENANCE.

At the end of a village street a private level crossing over two lines of 
railway was allowed to he used for many years hy the publie for access to 
a stove foundry across the tracks without any active steps being taken hy 
the railway companies owning them to prevent this practice. The land on 
the village side had been subdivided into lots and built upon across the 
tracks. This street had been laid out in continuation through farm lands 
to a public highway. The railway companies put up warning notices and 
occasionally closed the gates at each side of their lines thereby preventing 
any inference of any intention to dedicate this portion of their lines to 
public use as a highway crossing. Upon application by such adjoining vil­
lage municipality for an order directing the railway companies to con­
struct a public highway across their lines at the place in question:—Held 
(1), that the applicant should be granted leave at its own expense to con­
struct and maintain a highway across the railways and the lands of both 
companies. (2) The multiplication of level crossings is entirely undesir­
able but, not so undesirable as illegal level crossings and railway companies 
should either fence oil' their lines and take steps to prevent the unlawful 
crossing of their tracks or allow public highways to be pluced across them 
where the public interest demands such a course.

Weston v. Can. Vac. and Grand Trunk Ry. Cos. (Denison Avenue Cross­
ing Case), 7 Can. Ry. Cas. 79.

[Followed in Montreal v. Can. Ry. Co., 18 Can. Ry. Cas. 50; Laeh- 
ine v. Grand Trunk Ry. Co., 18 Can. Ry. Cas. 385; Moodic v. Can. Pac. Ry. 
Co., 20 Can. Ry. Cas. 217; London v. Grand Trunk Ry. Co., 20 Can. Ry. 
Cas. 242; Grand Trunk Ry. Co. v. Hamilton, 22 Can. Ry. Cas. 442.]

Construction on highway—Leave of the Board and Municipality- 
Priority—Protective appliances—Apportionment of cost.

Where in a railway company’s original Act of incorporation the con­
struction of its railway along a highway, except under a by-law of the 
proper municipal council is expressly prohibited and the prohibition is re­
peated in the act declaring the company’s railway to be a work for the 
general advantage of Canada, the Board has power under the Railway Act, 
190(1, s. 2(1, to prohibit t! company from maintaining or using its railway 
upon the public highway, e constructed thereon without due authority; but 
semble, the general jurit die+ion conferred upon the Board by s. 26 apart 
from special circumstances docs not extend to the prohibition of placing 
rails upon or along public highways merely because the leave of the Board 
has not been given. Such unauthorized acts are not usually done in contra-
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vent ion of the Railway Act, anil living breaches of the general law fur 
bidding the obstruction of highways are not within the jurisdiction of tin 
Hoard. An order of the Hoard approving location plans of a railway dm • 
not give authority to construct or operate the railway upon or acro.«> .1 

public highway. The railway of the Windsor Co. was constructed along .1 

public highway without the necessary authority of the municipality and 
the Hoard. The consent of the municipality or municipalities 
was afterwards obtained, hut not the requisite leave of the Hoard 
The Hoard, however, granted leave to the Windsor Co. to cross tl-- 
Canadian I'aciflc Ry. Co.'s line upon the highway, anil afterwards the K—■ \ 
Co., with its location plan properly sanctioned by the Hoard, and having 
the leave of the Hoard to cross the highway on the line of that location, 
applied to have the railway of the Windsor Co. removed from the high wax 
or to he allowed to cross it at the expense of the former, and to have tin- 
orders sanctioning the location plans of the Windsor Co. and giving that 
company leave to cross the line of the Canadian Pacific Ry. Co. set aside, 
the Kssex Co. claiming a right of seniority because the construction of tin 
Windsor Co.’s railway on the highway was unauthorized :—Held (1). that, 
while the Hoard had jurisdiction to rcipiire the removal of the Windsor ( u.‘, 
rails from the highway at the point where the Kssex Co. obtained leave t< 
cross, no absolute right of priority was aeipiired by priority of sanction of 
location plans, or of leave to cross the highway, as the two railways wen 
constructed almost simultaneously, and the application was refused by the 
Hoard in the fair exercise of its discretion, the maintenance and operation 
of the Windsor Co.'s line along the highway xvas authorized, and leave win 
given to the Kssex Co. to cross the lines of the Windsor Co. and the Can 
adian Pacific Ry. Co., the cost of maintenance and operation of protectiv 
appliances at the crossings being divided equally between the two coin 
panics. (2) That the Kssex Co. had no status for the purpose of its appli 
cation to cross the line of the Windsor Co. to question the legality of t'n- 
location of the latter’s line upon the highway.

Kssex Terminal Ry. Co. v. Windsor. Kssex & Lake Shore Rapid I tv. Co, 
7 Can. Ry. Cas. 100.

[Affirmed in 40 Can. S.C.R. 020. 8 Can. Ry. Cas. 1; followed in Hamilton 
v. Toronto. Hamilton & Huilalo Ry. Co.. 17 Can. Ry. ( as. 366, 370.)

Location of railw ay—Consent of mi nk ii’ai.ity—Crossing—Leave ok 
Hoard.

On August 12. HH)”>. the Township of Sandwich West passed a by-law an 
thorizing the W. E.. etc., Ry. Co. to construct its line along a named high­
way in the municipality, but the powers and privileges conferred were not 
to take effect unless a formal acceptance thereof should lie filed within 
thirty days from the passing of the by-law. Such acceptance was tiled mi 
September 12. 100S. This was too late, and on July 20, 1007. the council 
of Sandwich West and of Sandwich East respectively passed by-laws con 
taining the necessary authority. In April, 1006, the location of the line of 
the E. T. Ry. Co. xvas approved by the Board. In June. 100(1, the Board 
made an order allowing the W.K., etc., Ry. Co. to cross the line of the 
C.P.R. In March, 1007. another order respecting said crossing xvas made 
and also an order approving the location of the W.E. Ry. Co., the municipal 
consent being obtained three months later. The K.T. Ry. Co. applied In 
the Hoard to have the orders of June, 100(1, and March, 1007. rescinded and 
for an order requiring the W.E. Ry. Co. to remove its track from the 
highway at the point where the applicant proposed to cross it to discontinue 
its construction at such point or, in the alternative, for an order allowing 
it to cross the line of the W.E. Ry. Co. on said highway. The applicants 
claimed to be the senior road, and that the W.E. Ry. Co. had never obtained
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tin* requisite authority for lova ting its line. On a vase stated to the Su­
preme Court by the Hoard:—livid, that the Board had power to refuse to 
-vt aside the said orders; that the by-laws passed in .July, 1907, were suf- 
tivient to legalize the construction of the W.E. Hy. Co.’s line on said high­
way; and that the Hoard can now lawfully authorize the latter company to 
maintain and operate its railway thereon :—Held, further, that leave of 
the Hoard is necessary to enable the E.T. Hy. Co. to lay its tracks across 
the railway of the W.E. Hy. Co. on said highway:—Held, also, that the 
Hoard, in exercise of its discretion, has power by order to authorize tin- 
maintenance and operation of the W.E. Hy. Co. along said highway and 
to give leave to the E.T. Hy. Co. to cross it and the line of the C.V.U. near 
the present crossing and to apportion the cost of maintaining such crossing 
equally between the two companies instead of imposing two thirds thereof 
upon the E.T. Hy. Co., as was done by a former order not acted upon ; and 
to order that if the E.T. Hy. Co. finds it necessary in its own interest to 
have the points of crossing differently placed, it should bear the expense of 
removing the line of the W. E. Hy. Co., to the new point of crossing.

Essex Terminal Hy. Co. v. Windsor, Essex & Lake Shore Hapid Hy. Co., 8 
Can. Hy. Cas. 1, 40 Can. S.C.H. 620.

PROTECTION BY MEANS OB’ OATES AND WATCHMEN—CONTRIBUTION TO COST OF
—Municipal corporation.

Until 01st December, 1001, the defendants paid their share of the cost of 
protecting certain level crossings in and about the city of Toronto pursuant 
to the order of the Railway Committee dated 8th January. 1801. and then 
ceased from making further payments :—Held (1), in an action brought to 
enforce payment, that the defendants were concluded by the authority of 
decided eases. [He Can. Pac. Hy. Co. and York, 27 O.R. 550, 25 A.R. (Ont.) 
65, 1 Can. Hy. Cas. 36, 47; Toronto v. Grand Trunk Hy. Co., 37 Can. 
S.C.R. 232, 5 Can. Hy. Cas. 138.] (2) That the order of the Railway Com­
mittee was valid and binding until rescinded by the Hoard.

Can. Pac. Hy. Co. v. Toronto, 7 Can. Hy. Cas. 274. 8 O.W.H. 348, V O.W.H. 
785.

| Aflirmed in [1008] A.C. 54, 7 Can. Hy. Cas. 282; followed in Hamilton 
street Hy. Co., 17 Can. Hy. Cas. 393; Grand Trunk Hy. Co. v. Kitchener & 
Waterloo Street Hy. Co., 24 Can. Hy. Cas. 13.]

Protection of iiioiiway crossings—Contribution of costs—Munici­
palities—British North America Act, s. 01, subs. 20—s. 02, subs. 
10 (a)—“person.”

The Railway Committee, by order made under ss. 187, 188 of the Rail­
way Act, 1888, directed certain measures to be taken to safeguarding the 
respondents’ railway, which it a through railway, and for the protection of 
the public in traversing it at certain level crossings where it passes across 
public streets at points within or immediately adjoining the boundary of 
the appellant city, and directed the cost thereof to be borne in equal pro­
portions by the railway and the city. In a suit by the railway after the 
execution of works as directed to recover the apportioned amount from the 
corporation :—Held, that ss. 187, 188 were intra vires of the Parliament of 
Canada by force of the B.N.A. Act, s. 91, subs. 29, and s. 92. subs. 10 (a) : 
—Held, also, that, having regard to s. 7, subs. 2, of the Interpretation Act 
(R.S.C., 1886, c. 1), “person” in s. 188 includes a municipality.

Toronto v. Can. Pac. Hy. Co., 7 Can. Hy. Cas. 282, [1908] A.C. 54.
I Followed in He Narian Singh, 13 B.C.R. 479; relied on in Carleton v. 

Ottawa, 41 Can. S.C.R. 552, 557 ; Montreal Street Hy. Co. v. Montreal, 43 
Can. S.C.R. 204 ; Grand Trunk Hy. Co. v. Kitchener & Waterloo Street 

Can. Hy. L. Dig.—30.
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Ry. Co., 24 Can. Ry. Cas. 13; Thorold v. Grand Trunk et al Ry. Cos.. 24 
Can. Ry. Cas. 21.]
Contribution to cost—Party interested—Municipality.

A municipality may lie a “party interested” in works for the protection 
of a railway crossing over a highway though such works arc neither with 
in or immediately adjoining its hounds and the Hoard Inis jurisdiction t • 
order it to pay a portion of the cost of such work.

( arleton v. Ottawa, !) Can. Ry. Cas. 154. 41 Can. S.C.R. 552.
I Followed in Thorold v. Grand Trunk et al. Ry. Cos., 24 Can. Ry. C;i-

21.j

11 K> ii ways across railway—Railway to open and bear expense.
On application hy a municipality for a highway crossing over the line « f 

the C.P.H. Co. at the expense of the railway company on the town line 
between two townships where no road allowances had been reserved in tin* 
original survey, but under this system of survey, when patents issue, a 
reservation of five per cent is made for roads, with the right in the Crown 
to lay out same, where necessary or expedient :—Held, in view of such reser 
vat ion by the Crown, that the railway company should be prepared t<> 
bear the expense of opening the highway across its right-of-way. 

Caldwell v. Can. Pac. Ry. Co., 9 Can. Ry. Cas. 497.
[Distinguished in Pontiac v. Can. Pac. Ry. Co., 19 Can. Ry. Cas. 29S ]

Gates—Grade crossing fund—Contribution by municipality.
Application by the municipality for an order requiring the company to 

place gates at a highway crossing already protected by an electric bell. It 
was shewn that this crossing was particularly dangerous owing to obstrue 
tions to the view, the heavy t rallie both on highway and railway, and the 
bell being constantly out of repair:—Held, that the company should install 
and maintain gates at this crossing, that twenty per cent of the cost of 
installation should be payable from the Railway Grade Crossing Fund, that 
ten per cent of the cost of operation be borne by the municipality.

Walpole v. Grand Trunk Ry. Co., 9 Can. Ry. Cas. 499.

Highway across railway—Municipality—Cost of construction.
A complaint by the town of St. Pierre that the respondent intended to 

close Simplex street where it crossed its tracks and asking that the re 
s pondent should bear part of the cost of protecting the crossing. Simplex 
street had been originally a farm crossing but was now used as a general 
public highway crossing. The Board’s olliccrs reported that the crossing 
should lie made a regular highway crossing and be fully protected by 
gates and watchmen :—Held, that the applicant must reimburse the re­
spondent for the cost of construction, maintenance and protection of the 
crossing, receiving from the Railway Grade Crossing Fund, 20 per cent of 
the cost of the protection works.

St. Pierre v. Grand Trunk Ry. Co., 13 Can. Ry. Cas. 1.
[See Grand Trunk Ry. Co. v. Toronto, 32 O.R. 120, 1 Can. Ry. Cas. 82. 92; 

Weston v. Can. Pac. and Grand Trunk Ry. Cos., 7 Can. Ry. Cas. 79: 
followed in Montreal v. Can. Pac. Ry. Co., 18 Can. Ry. Cas. 50; Lacliine 
v. Grand Trunk Ry. Co., 18 Can. Ry. Cas. 385: London v. Grand Trunk Ry. 
Co., 20 Can. Ry. Cas. 242; Grand Trunk Ry. Co. v. Hamilton, 22 Can. Ry. 
Cas. 442.]

Branch line—Spur crossing—Expense of construction.
Application under s. 170 of the Railway Act, 1900, for leave to exprt-
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pi iate a portion of a triangular piece of lathi for the purpose of construct- 
iug n spur across it from the applicant's lirandi line on i* street, in tin* 
city of Saskatoon. The sai«l land had Wen acquired hy the respondent from 
the former owner, one B. the respondent had liccn authorized hy order ot 
Hoard to construct certain -purs across tin- land in question when the ap­
plicant's spur was constructed with the exception of the section crossing the 
portion of the land aforesaid. The order authorizing construct ion of the 
branch line and the said spur of the applicant was made before the respond­
ent had acquired the said land: — Held (1), that the applicant should be 
authorized to take so milt'll of the said laud as would lie necessary for the 
construction of its spur. (2) That if a dispute should arise us to the area 
necessary to lie so taken, the matter should lie determined hy an engineer of 
the Hoard. (3) The expense of making the necessary railway crossings on 
the land should he lamie jointly h,v the applicant and respondent. H'an. 
Northern Ry. Co. v. Can. Vac. Ily. Co. (Kaiser Crossing Case). 7 Can. Hy.
( as. (irand Trunk Vacille Hy. Co. v. C.V.H. (Xokomis Crossing Case).
7 Can. Hy. Cas. 201», distinguished.]

(JiVAppcIlc, L.L. & Sask. Hy., etc., Cos. v. Can. Vac. Hy. Co., 13 Can. Ry. 
Cas. 131.

Highway crossed iiy railway—Vrotection—Cost—Apportionment.
Application to determine the character of the protection at a crossing 

of a highway hy a railway and to apportion the cost thereof. The railway 
of the first rescindent crosses a public highway leading to an amusement 
park, known as Grimsby Beach, with a double track and the other respond 
cut. operates an electric railway on the east side of the highway ending a 
short distance south of the tracks of the first respondent:—Held (1), that 
one watchman should lie employed from May 1 to Octolier 1, for the tirst 
year to see if that would a I Ford siitlicient protection. (2) That the town­
ship should lienr 15 per cent and the tirst respondent the remaining 8fi per 
cent of the cost and that the second respondent should liear no portion of 
the cost of protection. Commissioner McLean:—That the second respond­
ent contributed to the danger and should pay half of 85 per cent of the cost 
of protection.

(irimshy Beach Amusement Co. v. (irand Trunk and Hamilton, etc., Hy. 
Cos.. 13 C an. Ry. Cas. 138.

(i ATK8—COXHTHVCTIOX— M Al MEN ANTE—( '<)ST— APPORTIONMENT.
Application directing tin- respondent to construct, maintain and o|ierate. 

pates at two highway crossings within 150 feet of one another:—Held (11, 
that the respondent should erect, maintain and operate the gates and la» re­
imbursed to the extent of 20 per cent out of the Hailway tirade Crossing 
Fund for the cost of construction of each pair of gates, the ant to
contribute 30 per cent towards the cost of their operation and maintenance. 
(21 That the rule is that the smaller rural municipalities should contribute 
on a basis of 15 per cent, hut in this case the highways being so close and 
(lie municipality being unwilling to close either on account of land damage* 
and inconvenience it should pay a larger proportion.

Tavistock v. Grand Trunk Hv. Co., 13 Can. Hy. Cas. 442.

Separation op grades—Steam railway and electric street railway - 
A PPORTION MENT OF COST.

I pmi an application hy a municipality for an order to carry four streets 
over the intersecting tracks of a steam railway company, two of these 
streets being occupied l»v the tracks of an electric street railway, the 
Hoard decided that the cost he apportioned as follows:—For the streets

4
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not occupied by the electric railway, the steam railway to contribute 7'» 
per cent, and the municipality 25 per cent of the cost; for the streets oe- 
eupied by the electric railway, the steam railway to contribute 00 per 
cent, the electric railway 20 per cent, and the municipality 20 per cent 
of the cost, with contributions in three cases from the Railway tirade 
Crossing Fund of 20 per cent up to $5,000, such cost to include the cost of 
depressing the tracks of the steam railway, and damages to its lands ex 
elusive of the right-of-way.

Vancouver v. Great Northern and British Columbia Klee. Ky. Cos., 14 
Cun. Ry. Cum. if.1.1.

Struct railway—Protection—Apportionmfxt of cost.
The Board granted an application by a municipality for a crossing on 

the highway of a steam railway by its electric street railway to save a 
detour of three thousand feet on condition that the applicant pay for its 
own construction, its own rails, and other work and the diamonds, but Un- 
cost of protection, that is, the installation of the interlocking plant, its 
maintenance and operation, to be borne equally by the applicant and re 
spondent. The municipality was not estopped, and had the right to make 
the application under the changed conditions, irrespective of any action 
previously taken by the Board. The rights of municipalities to apply 
to the Board to open level crossings, in the public interest, are higher 
and should more readily lie given effect to than applications of railway com­
panies to cross highways on the level.

St. Thomas v. Michigan Central Ry. Co., 14 Can. Ry. Cas. Il.ll).

Lighting—Railway and traffic iiridcf.—Volume of traffic—Tolls.
The Board will exercise jurisdiction to require a railway company to 

provide proper lighting for and approaches to u railway bridge upon 
which provision is made for vehicular and pedestrian traffic, for the use of 
which bridge tolls are charged, and toward whose construction assistance 
was given under the Dominion Subsidy Act (11)00), 0.1-04 Viet. c. 8.

Mahon v. Grand Trunk Ry. Co., 10 Can. Ry. Cas. 208.

Separation of grades—Public interest—Level crossings—Diversion.
After closing and diverting a highway crossing over two railways on 

the level it is in the public interest that the Board should not order an 
other highway to be opened across these railways for the convenience of a 
few landowners who are cut off from access to the diverted highway except 
by going some distance east to where the diverted road joins the old road 
by an overhead bridge.

Bush et al. v. Grand Trunk and Campbellford. Lake Ontario & Western 
Ry. Cos., Bush Road Crossing Case, UJ Can. Ry. Cas. 4.17.

Opening of highway—Right-of-way.
The Board will not invoke its compulsory powers to compel a railway 

company to supply a right-of-way across its own lands for a municipal 
highway to be used for highway purposes quite irrespective of railway 
purposes.

Courtney v. Esquimalt & Nanaimo Ry. Co., 18 Can. Ry. Cas. .184.

Opening of highway—Right-of-way—Apportionment of cost.
The opening of a highway across the lands taken for right-of-way of a 

railway company is a new public right over it. and the cost of its con­
struction and maintenance should Ik* borne by the applicant municipality.

Mont Laurier v. Can. Pac. Ry. Co., 18 Can. Ry. Cas. .187.
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Apportion ment of cost -Expense Reimbursed.
Where the Board grants permission to the applicant to open up a high­

way across the right-of-way of the respondent, the uniform practice i» to 
place the whole cost of construction and maintenance upon the applicant, 
but the order may provide, if the applicant so desires, that the work of 
construction may he done by the respondent, the expense thereof being 
reimbursed by the applicant. | Weston v. Grand Trunk and Van. Pac. Ry. 
Vos. (Denison Avenue Crossing Vase), 7 Van. Ry. Vas. 70; St. Pierre v. 
(hand Trunk Ry. Vo. (Simplex Avenue Crossing Vase), 13 Van. Ry. Vas. 1 ; 
Bridgcburg v. Grand Trunk and Michigan Ventral Ry. Vos.. 14 Van. Ry. 
Cas. 10; Montreal v. Van. Pac. Ry. Vo., 18 Van. Ry. Vas. f>0; Lachine v. 
Grand Trunk Ry. Co., 18 Van. Ry. Vas. 083, followed.]

London v. Grand Trunk Ry. Co. (Ashland Avenue Crossing Vase.), 20 
Can. Ry. Cas. 242.

Road allowance—Senior and junior rule—Costs—Apportion ment— 
Improvements.

In applying the senior and junior rule between railway companies, con­
struction of the crossing and not approval of location gives priority, but 
between municipalities and railway companies that principle cannot be ap­
plied, when it is sought to cross a railway by a highway where a road al­
lowance previously existed then no matter how long the railway may have 
been constructed it is considered to he junior, and the railway company 
should install and maintain the necessary crossing. [Can. Northern Ry. 
Vo. v. Van. Pac. Ry. Co. (Kaiser Crossing Vase). 7 Van. Ry. Vas. 21)7; Van. 
Northern Ry. Vo. v. Van. Pac. Ry. Co., 11 Van. Ry. Vas. 432. followed. ) 
Where there is no road allowance and the municipality desires to use tin- 
land of the railway company upon which to construct a highway, the en­
tire costs of the highway improvements will be borne by the applicant.
|Gloucester v. Canada Atlantic Ry. Vo., 3 O.L.R. 85, 1 Van. Ry. Cas. 327, 
followed.]

Sasman v. Can. Northern Ry. Vo. (Kylcmore Crossing Vase), 20 Van. 
Ry. Cas. 240.

Dedication of ckossi.no—Apportionment of cost -Construction and 
protection.

The Hoard has decided on a number of occasions, that to fix a railway 
company with a portion of the cost of constructing and protecting a high­
way crossing, there must he some act by the railway company dedicating 
the crossing to the public, but, where the crossing is a way of communica­
tion under the Railway Act. the municipality will be assisted to the extent 
of 20 per cent from the Railway Grade Crossing Fund in hearing the whole 
cost of constructing and protecting a proper crossing. (Weston v. Grand 
Trunk and Van Pac. Ry. Vos., 7 Van. Ry. Vas. 70; St. Pierre v. Grand 
Trunk Ry. Co. (Simplex Avenue Crossing Vase), 13 Van. Ry. Vas. 1. fol­
lowed.]

Montreal v. Can. Pac. Ry. Co., 18 Van. Ry. Vas. 50.
[Followed in Lachine v. Grand Trunk Ry. Vo., 18 Van. Ry. Cas. 385; 

London v. Grand Trunk Ry. Vo.. 20 Van. Ry. Cas. 242; Grand Trunk Ry. 
Vo. v. Hamilton, 22 Can. Ry. Vas. 442.]

Dedication of way—Apportionment of costs—Grades—Separation— 
Subway.

The well-defined policy of the Board in cases where there is no evidence 
of any dedication of a way of communication to the public by a railway 
company across its tracks, is that the entire expense of grade separation
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necessary to carry tin* subway under the existing tracks of a railway com­
pany should 1m* borne by the applicant municipality. [Weston v. (iraml 
Trunk and Can. Pae. Hy. Cos. (Denison Avenue Crossing Case), 7 Can. I»\
<'as. 71»; Town of St. Pierre v. (hand Trunk lly. Co. (Simplex Avenue 
Crossing Case). 13 Can. lly. Cas. 1; Montreal v. Can. Pae. lly. Co., IS Can 
Ry. Cas. f>0, followed. 1

Lachine v. (hand Trunk Ilv. Co., IS Can. lly. Cas. 383.
| Pol lowed in London v. (5 rand Trunk lly. Co., 20 Can. lly. Cas. 242.] 

Si-:.MOB AND JUNIOR KL'l.K—('OHTS.
The senior and junior rule which is sometimes applied by the Hoard when 

determining who should pay the cost of the crossing of one railway over 
another, should not he applied where a highway is crossed hy a railway, as 
the municipality lieing the owner of the street and now lM*ing the owner of 
the street railway, should not be considered junior to the steam railway 
company and the costs of protecting the crossing should be apportioned 
equally between them.

Ibantford v. (Jrand Trunk lly. Co., 20 Can. Ry. Cas. 100.

Lvidkxck of dedication—Kxri:\nm in: of public monk y—Skniok and 
JUNIOR RULE.

When it is sought to open a highway across a railway, there must be 
evidence of intention to dedicate by the owner, acceptance by the muniei 
pality, user by the public, and expenditure of public money to keep tin- 
proposed highway in repair and fit for use to bring it within the category 
of a public highway under the Municipal Act. R.S.O. 1014, c. 102. s. 432. 
Without such evidence the proposed highway is junior to the railway and 
under the senior and junior rule the whole of the expenditure required w ilt 
be placed on the applicant. [Gooderham v. Toronto, 23 Can. S.C.lt. 240, 
distinguished.]

Hamilton v. Hamilton lladial Klee. lly. Co.. 22 Can. Ry. Cas. 43S.

Dedication—Acceptance—Devise—Right-of-way—Senior and junior 
rule.

A will devising a right-of-way to a certain class of individuals does not 
make a right-of-way, where it crosses a railway, a highway crossing: there 
being no evidence of the acceptance of a highway at that point by the 
municipality nor recognition of its existence by the railway company : the 
railway is senior to the highway at the point of crossing. [Weston v. Can. 
Vac. and Grand Trunk lly. Cos. ( Denison Avenue Crossing Cast*). 7 Can. 
lly. Cas. 71»; St. Pierre v. Grand Trunk lly. Co. (Simplex Avenue Cross­
ing Case), 13 Can. Ry. Cas. 1; Montreal v. Can. Pac. Ry. Co., IS Can. Il.v. 
Cas. 30, followed.]

Grand Trunk Ry. Co. v. Hamilton (Depew Street Crossing Case), 22 Can. 
Ry. (’as. 442.

Apportionment of cost—Volume of traffic—Senior and junior rui.i:.
In apportioning the cost of protection at railway crossings of highways 

which have I teen in existence for many years, the volume of traffic on t lu­
ll igh way and railway respectively, which has made the crossing danger­
ous. is an element to which more weight should he given than the question 
of seniority merely.

Montreal v. Grand Trunk Ry. Co. (St. Henri Yards Crossing Case). 22 
Can. lly. Cas. 444.

IÏ1C1HWAY CROSSING LEGALIZED—COSTS OF PROTECTION.

Where a highway crossing over u railway has not been legally estuh-
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lislied prior to April 1, ÎOOO. it may Ik* considered a highway crossing of 
the railway at grade level within the meaning of the Railway Grade Cross 
ing Fund, s. 239 (A), 8 & 9 Kdw. VII. e. 32, s. 7, and the Hoard may 
legalize the crossing and make a eontrihution of 20 per vent out of that 
fund towards the installation of gates, the remainder of the costs of pro­
tection to he borne by the applicants.

Maisonneuve v. Can. Northern Ry. Co.. *22 Can. Ry. Cas. 440.

Bbiixse—Reconstruction—Senior and Junior Rvi.e.
I nder the senior and junior rule the highway ln-iug senior to the rail­

way no part of the cost of reconstructing the bridge on the highway over 
the railway should be put upon the respondent city, but the ret 
tramways company being junior to the railway, one fourth of the cost of 
reconstruction to make the bridge strong enough to carry electric cars 
should be imposed upon it. [Toronto Railway Co. v. Toronto and Can. 
Pae. Ry. Co. (Avenue Road Subway Case), 53 Can. S.C.R. 222, 20 Can. 
Ry. Cas. 280, followed.1

Can. Pae. Ry. Co v. Montreal and Montreal Tramways Co. ( Notre Dame 
street Bridge Case), 23 Can. Ry. Cas. 31.

Steam and municipally-owned street rys.—Construction—Apportion­
ment oe costs—Senior and junior rule.

The rule of the senior and junior road does not apply in apportioning 
the cost of a municipally-owned street railway whose tracks are subse­
quently laid across the tracks of steam railways upon the street, but the 
rost of making the crossing should be borne by the city and the cost of 
the protective appliances and their maintenance should be borne equally 
by the city and the steam railways.

IM mon ton v. Grand Trunk Pacific and Can. Northern Ry. Cos. (Syndi­
cate Avenue Crossing Case), 15 Can. Ry. Cas. 443.

| Distinguished in Grand Trunk Ry. Co. v. Kitchener & Waterloo Street 
Ry. Co., 24 Can. Ry. Cas. 13.]

Senior and junior ri le—Street railway acquired ry municipality.
A steam railway does not lose its seniority at a crossing on the highway 

of an electric street railway when the electric railway is acquired by tin- 
municipality. [Can. Pae. Ry. Co. v. Toronto, 7 Can. Ry. Cas. 274, af 
firmed : Toronto v. Can. Pae. Ry. Co. 111)1181 A.C. 54, 7 Can. Ry. Cas. 
282: Grand Trunk Ry. Co. v. t'nited Counties Ry. Co. (St. Hyacinthe 
Crossing case). 7 Can. Ry. Cas. 294; Can. Northern Ry. Co. v. Can. Pae. 
Ry. Co. (Kaiser Crossing Casel. 7 Can. Ry. Cas. 21)7, followed: Edmonton 
Street Ry. Co. v. Grand Trunk Pacific Ry. Co.. 14 Can. Ry. Cas. 93. af­
firmed ; Grand Trunk Pacific Ry. Co. v. Edmonton Street Ry. Co. (Twenty- 
First Street Crossing Case), 15 Can Ry. Cas. 445: Edmonton v. Grand 
Trunk Pacific and Can. Pae. Ry. Cos. (Syndicate Avenue Crossing Case), 
15 Cun. Ry. Cas. 443, distinguished.]

Grand Trunk Railway Co. v. Kitchener & Waterloo Street Ry. Co., 24 
Can. Ry. Cas. 13.

Diversion—Elimination—Costs.
Where crossings of a highway by a railway are eliminated by the 

diversion of a highway, the rule usually followed by the Hoard is to place 
the greater portion of the cost on the railway and the remainder on the 
municipality or mun s interested. In the present case, two-thirds

8816
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Railway crossed by highway—Cost of ovkkhkad bridge—Munici-
PAI.1TY.

Leave was granted by the Board to a municipality to carry a highway 
over the right-of-way and tracks of two railways by means of a bridge 
where no highway existed and the development of a village had been re­
tarded for want of a crossing upon condition that the municipality bear 
the whole cost of construction. An easement was granted over the right- 
of-way, with right of support by piers without payment of compensation 
to the railway companies.

Bridgeburg v. Grand Trunk and Michigan Central Rv. Cos., 14 Can. 
Ry. las. 10, 8 D.L.R. Ml.

[Followed in City of London v. Grand Trunk Ry. Co., 20 Can. Rv. Cas. 
242.]

Railway crossed by highway—Bridge—Cost—Municipality.
In dealing with an application by a municipality to direct a railway 

company to carry a new highway across its tracks by an overhead cross- 
ing, the Board's jurisdiction is confined to giving directions as to the 
structure when railway property is interfered with and upon the munic­
ipality passing a by-law providing a proper and suitable structure for 
the purpose an order will go approving of sane and in such case the 
whole coat of the new highway will be upon the applicant.

Mission District Board of Trade v. Can. Vac. Ry. Co., 14 Can. Ry. ("as. 
331.

Bridge—Railway yard—Apportionment of cost.
Where an application was made by a local improvement district for 

a bridge carrying the highway over railway tracks, and the limits of an 
adjoining city were afterwards extended so that the highway became whol­
ly within the city limits, the Board decided that tin- district should not 
bear any portion of the cost of such bridge, that the city should contrib­
ute $0.000 of the cost for that portion of the bridge which crosses the 
through tracks of (he railway company, who must bear the whole cost of 
extending the bridge across their yard, 20 per cent of the cost of the 
whole bridge to be paid out of the Railway Grade Crossing Fund and the 
balance by the railway company.

Saskatchewan Local Improvement, etc. v. Can. Vac. Ry. Co., 14 Can. 
Ry. Cas. 337.

Railway and traffic bridge—Repair and maintenance—Usual rule.
The usual rule in cases of repairing and maintaining highway bridges, 

apart from special circumstances, is that the railway company is re­
sponsible for railway structures, and the municipality for structures 
banded over to it for municipal and highway purposes.

Assiniboia v. Can. Northern Ry. Co., 14 Can. Ry. Cas. 3(1.5.

Obstruction iiy irrigation works.
Where in the exercise of a right conferred by statute upon a publie 

service corporation, a public highway is interrupted by the work which 
the public service corporation is authorized to construct, there is an im­
plied obligation that the public service corporation shall maintain an 
adequate substitute for the highway by a bridge or other means. [The King 
v. Alberta Ry. & Irrigation Co., 3 Alta. L.R. 70, nflirmed on appeal; Alberta 
Ry. & Irrigation Co. v. The King, 44 Can. S.C.R. 505, reversed on appeal. 
See also The Queen v. Inhabitants of the Isle of" Fly, 117 Fug. Reports 
«171, 15 Q.B. 827, 10 L.J.M.C. 223, H dur. 056; R. v. Southampton, 17
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Q.B.D. 435; Hertfordshire County Council v. Now River Co.. [1004] 2 
Ch. 520.]

Rex v. Alberta Railway & Irrigation Co., 7 D.L.R. 513, [1912] A.C. S27

t ROSSI NO OVER II Kill WAY—ORDER OF BOARD—FAILURE TO COMPLY WITH C ON 
DITIOXH IMPOSED, WHERE HIGHWAY DIVERTED—RESCISSION OF ORDER
New order for construction of overhead bridge.

Re Grand Trunk Pacific Rv. Co. ami Fort Saskatchewan Trail, 7 D.L.I’ 
SOI, 21 W.L.R. 364.

Bridge—Maintenance—Apportionment of cost—Jurisdiction.
Apart from any question of contract, the obligation of a company main­

taining a bridge carrying a highway over a railway must lie construed 
with regard to the requirements of the present-day traffic. In 189(5, !i\ 
an order of the Railway Committee, the respondent railway company was 
authorized to carry a highway (King street in the city of Hamilton) over 
the railway by a bridge of a certain width. The order contained no pm 
vision as to maintenance, extension or widening of the bridge. I'pon tin 
growth of the city and a new district ( Me Kit trick Subdivision ) lieing 
laid out beyond tbc city limits, in which a new bridge was constructed on 
1 he extension of King street, designed to accommodate a double line of 
street ears, the Board made an order for the construction by the Hamilton 
company of a new bridge of the same width and strength, in lieu of tin* 
bridge built in 189(5. Vnder the special circumstances of the ease the 
municipality was required to contribute 30 per cent and the railway To 
per cent of the cost, [(•rand Trunk By. Co. v. Can. Pac. Rv. Co. (Myrtle 
Bridge Case), 15 Can. Ry. Cas. 433, sub nom. Can. Pac. Ry. Co. v. Grand 
Trunk Ry. Co., 49 Can. 5.C.R. 525. 17 Can. Ry. Cas. 300, 20 D.L.R. 5ii. 
distinguished. |

Hamilton v. Can. Pac. and Toronto, Hamilton & Buffalo Ry. Cos. (Ham 
ilton Bridge Case). 20 Can. Ry. Cas. 159.

| Followed in Windsor v. Can. Pae. Ry. Co., 21 Can. Ry. Cas. (5(5.]

Bridge—Widening—Public interest—Second track of street railway 
Aitortionment of cost.

Where the respondent bad discharged its responsibility to maintain a 
bridge carrying a highway over a railway sufficient to accommodate pm 
sent traffic, the Board in the public interest ordered the bridge to he 
widened from 40 to 5(5 feet to enable a street line to lie double tracked. 
'Hie proposed second street railway track "lieing junior to that of the n*. 
s pondent the Board apportioned the cost as follows, 05 per cent to the 
respondent and 35 per cent to the applicant or street railway com pu in 
| Hamilton v. Can. Pac. and Toronto, Hamilton & Buffalo Ry. Cos., 2<> 
Can. Ry. Cas. 15!), followed; Can. Pae. Ry. Co. v. Grand Trunk Ry. Co.
( Myrtle Bridge Case). 49 Can. S.C.R. 525, 17 Can. Rv. Cas. 300. 20 j).L.R, 
50; London v. lauidon Street Ry. Co.. 19 Can. Ry. Cas. 43(5. referred to.]

Windsor v. Can. Pae. Ry. Co., 21 Can. Ry. Cas. (50.

Separation of graden—Jurisdiction -Public safety—Apportionment

Under ss. 8, 59, 227, 237, 238 of the Railway Act. 1900. the Board has 
jurisdiction, in the interest of public safety, to order that a railway eras­
ing of a highway should lie protected or that the grades be separated, ami 
to apportion the cost between Dominion and provincial railway companies 
and municipalities interested in the works ordered. [Re Can. Pac. Ry. 
Co. and York, 25 A.R. (Ont.) 05. 1 Can. Ry. (a-. 47; Toronto \. Grand 
Trunk Ry. Co., 37 Can. S.C.R. 232, 5 Can. Ry. Cas. 138; Can. Pae. Ry.
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Co. v. Toronto, 7 Can. Ry. Cas. 274; Toronto v. Can. Pae. Ry. Co. [ 190S) 
A.C. 54. 7 Can. Ry. Cas. 282, followed ; Can. Pae. Ry. Co. v. Toronto 
(Toronto Viaduct Case) [1011] A.C. 401. 12 Can. Ry. Cas. 37H: At 
turney-Ceneral for Alberta v. Attorney General for Canada, et al.. :i I 
T.L.R. 32; British Columbia Klee. Ry. Co. v. Vancouver. Victoria & Kast­
ern Ry. Co. and Vancouver [10141 A.C. 1007, considered. |

Hamilton Street Ry. Co. v. (Iraml Trunk Ry. Co.. 17 Can. Ry. Cas. :$0.‘l 
| Followed in London Railway Commission v. Bell Telephone Co., IS 

Can. Ry. Cas. 435. ]

Si I AHATTOX OP GRADES—HIGHWAY -PAVEMENT—APPORTIONMENT OP COST.

When ordering the separation of grades between a highway and rail­
way. the practice of the Board in the case of unpaved streets has been not 
to treat the cost of the pavement ns part of the cost of the works, but 
when a permanent pavement has been destroyed by the construction of the 
works, the new pavement and cost thereof is treated as part of tin* under­
taking.

Can. Pae. Ry. Co. v. Calgary, 18 Can. Ry. Cas. 38.

Ji BisDicTiox—Dominion and prdvim ial railways— Avi'ortionmknt op 
cost—Separation of grades.

The provisions of ss. 8 (a). 28. f>!) of the Railway Act. 1 !!()($. empower­
ing the Board to apportion among the persons interested the cost of works 
and construction which it orders to he done or made i titra vires. The 
tracks of the appellant crossed those of the respondent railway company 
at grade on a public highway. On the report of the engineer that the 
crossing was dangerous, the Board of its own motion ordered that 
the street lie carried under the respondent railway company's tracks. The 
grade separation relieved the appellant from the expense of maintaining 
an interlocking plant and benefited it otherwise. [British Columbia 
Klee. Ry. Co. v. Vancouver, Victoria & Eastern Ry. etc., Co. and Vancouv­
er [ 1914] A.C. 1007, IS Can. Ry. Cas. 287. distinguished.]

Toronto Ry. Co. v. Toronto and Can. Pae. Ry. Co., 20 Can. Ry. Cas. 
280 (Avenue Road Subway Case), 53 Can. N.C.R. 222. 30 D.L.R. 86.

[Followed in Can. Pae. Ry. Co. v. Montreal and Montreal Tramways 
Co., 23 Can. Ry. Cas. 31 ; Thorold v. Grand Trunk et al. Ry. Cos., 24 Can. 
Ry. Cas. 21.

B. Subways.

Construction of subway—Local improvements.
An agreement was entered into by the city of Toronto with a railway 

company and other property owners for the construction of a subway un­
der the tracks of the company ordered by the Railway Committee the cost 
to be apportioned lie tween the parties to the agreement. In connection 
with the work a roadway had to be made, running east of King street to 
the limit of the subway, the street being lowered in front of the company’s 
lands, which were to some extent cut off from abutting as before on ver­
min streets; a retaining wall was also found necessary. By the agreement 
the company abandoned all claims to damages for injury to its lands by 
construction of the works. The city passed a by-law assessing on the 
company its portion of the cost of the roadway as a local improvement, 
the greater part of the property as assessed being on the approach to the 
subway:—Held, that to the extent to which the lands of the company 
were cut off from abutting on the street as before the work was an injury, 
and not a benefit to such lands, and, therefore, not within the clauses of
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the Munivi|ml Act as to local improvements; that as to the length of the 
retaining wall the work was necessary f«»r the construction of the suhwu) 
and not assessable; and that the greater part of the work, whether or not 
absolutely necessary for the const met ion of the subway, was done by tin 
corporation under tin* advice of its engineer as the best mode of construct­
ing a public work in the interest of the public, and not as a local im­
provement:— Held, further, that as the by-law had to be quashed as to 
three-fourths of the work affected, it could not 1m- maintained as to the 
residue which might have been assessable as a local improvement if it 
bad not been coupled with work not so assessable. Notice to a proper!) 
owner of assessment for local improvements under s. 1122 of the Munici 
pal Act cannot be proved by an affidavit that a notice in the usual form 
was mailed to the owner; the Court must, upon view of the notice itself, 
decide whether or not it complied with the requirements of the Act. in 
the result the judgment of the Court of Appeal, 23 A.R. (Ont.) 2"i0. was 
affirmed.

Toronto v. Can. l'ac. Tty. Co., 20 Can. S.C.R. 082.
[Referred to in The King v. Chappelle, 32 Can. S.C.R. 024.]

Sviiway—Aitoktionmkxt of cost—Railway comi*anils and municipai

An order of the Railway Committee authorized an electric street rail­
way to cross the tracks of a steam railway beyond the limits of the city, 
the expense of protecting the crossing by gates and watchmen was by 
agreement divided equally between the two companies. Subsequently the 
limits of the city were extended beyond the crossing, and the growth of pop­
ulation having rendered additional protection necessary, application was 
made by the city to the Board for the construction of a subway on the 
highway, and the apportionment of the cost thereof between the two rail­
way companies:—Held, that the city should contribute equally with the 
steam railway company of the cost of the work:—Held, also, that the 
electric street railway company should likewise contribute to the cost of 
the work. Ordered that the cost of construction of the subway, including 
compensation for land damages, he borne by the parties in the following 
proportions: Three-eighths by the city, three-eighths by the steam rail 
wav company, one-quarter by the electric street railway company.

Ottawa v. Canada Atlantic Ry. Co. and Ottawa Elec. Ry. Co. (Rank 
Street Subway Case), 5 Can. Ry. Cas. 120.

[Affirmed in 37 Can. S.C.R. 334, 5 Can. Ry. Cas. 131.]

CONSTRUCTION OF SUBWAY—APPORTIONMENT OF COST—PERSON lNTEBESTF.il
—Street railway.

The Board, on application by the city of Ottawa, ordered a subway to 
be made under the track of the C. A. Ry. Co. where it crosses Bank 
street, the cost to lie apportioned among the city, the C.A. Ry. Co. and the 
Ottawa Elec. Ry. Co. By an agreement between the Electric Co. and the 
city the company was given the right to run its cars along Bank street and 
over the railway crossing, paying therefor a specified sum per mile. The 
company appealed from that portion of the order making them contribute 
to the cost of the subway, contending that the city was obliged to furnish 
them with a street over which to run their curs and they could not he 
subjected to greater burdens than those imposed by the agreement:—Held, 
that the Electric Co. was a company “interested or affected” in or by the 
said work within the meaning of s. 47 of the Railway Act. 1903, and could 
properly be ordered to contribute to the cost thereof:—Held, further that 
there was nothing in the agreement between said company and the city to
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prevent the Hoard mu king >aid order or to alter the liability of the com­
pany so us lo eontrihute.

Ottawa Klee. Ry. Co. v. Ottawa and Canada Atlantic Ry. Co., 5 Cun. Ry. 
Cas. 131, 37 Can. S.C.R. «34.

(See Toronto v. Grand Trunk Ry. Co., 37 Cun. S.C.R. 232. it Cun. Ry.
( as. 138; followed in Thornld v. Grand Trunk et al. Ry. Cos., 24 Can. 
Ry. Cas. 21.]

Subway under kaii.way—Privilege to raise okauk of highway.
For many years the defendants, hy agreement with the city of Winni­

peg, Inul occupied a portion of the width of Point Douglas avenue in said 
city with tin» tracks of its main line. In HMD a further agreement was 
made between the city and the company, and ratified by the legislature, 
whereby the company obtained the right to raise the grade of Point Doug 
las avenue or of any part thereof to a height not exceeding ten feet above 
the then existing grade, upon certain conditions: —Held, that the words 
■'or any part thereof" r(dated to a part of the bread!h as well as of the 
length of the avenue, and that the defendants had a right to raise the 
grade of the southerly forty-five feet in width of the avenue leaving twen­
ty-one feet at its original height, although the result of that was to 
diminish the value of the plaintiff's lots on account of the construction 
of a subway alongside of them:—Held, also, that an order of the Hoard 
granting leave to the defendants to construct such subway was valid and 
binding, although it had been made ex parte and in ignorance of the fact 
that the plaintin" had previously obtained an interim injunction against 
such construction, the plaintiff having made no application to rescind or 
vary the order as he might have done. The interim injunction granted in 
1005 had been affirmed on appeal before the hearing of tin1 cause:—Held, 
(hat that decision was not binding on the trial .lodge and did not divest; 
him of the responsibility of deciding the ease upon the merits at the hear­
ing. [C.P.R. v. G.T.R. ( ltlOII), 12 O.L.R. 32», followed.]

Fraser v. Can. Pae. Ry. Co., 8 Can. Ry. ( as. 205, 17 Man. L.R. 007.

Subway—Level crossing—Agreement—Traffic light.
Application hy the municipality to rescind an order of August 9, 1010, 

approving of a level crossing where the track of the railway crossed Choate 
road, and to restore the order of February 15. 1910, requiring the railway 
company to construct a subway thereat. In .Inly. 101», a petition was 
received from residents of the township staling that, they would prefer a 
level crossing to a subway; the railway company then applied to rescind 
the order for a subway and for authority to construct a level crossing. 
Upon a report and recommendation of the engineer of the Hoard (treat­
ing the petition as expressing the views of the municipality) an order 
was issued on 0th August. 1010, cancelling the order for the subway and 
approving of a level crossing. At the hearing, the municipality stated 
that in consideration of getting a subway at Choate road they had con­
sented to level crossings at other places in the township, where, if such 
consent had not been given, a different character of crossing might have 
been ordered. This statement was not denied by the railway company. 
The railway company contended for a level crossing because a subway 
would he difficult and expensive to construct on account of the nature of 
the soil. The Board's engineer agreed with the statement of the railway 
company that the subway would he difficult and expensive and pointed out 
that traffic oil the highway was light:—Held (1), that the order for a 
level crossing should be rescinded and the order for a subway restored. 
(2) That the approval given by the municipal council to level crossings
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at other highways in the township upon the understanding that they 
were to have a subway at Choate road was an agreement from which the 
railway company should not l»e relieved. Application for diversion of a 
highway into another highway where then» was a subway under the mil 
way:—Held (1), upon the evidence that the diversion would he unreason 
aide and the railway company should construct a subway carrying tin 
highway under the railway. (2) That the use of public highways should 
lie disturlied as little as possible in the construction of railways, except 
where some change is necessary in the interests of public safety.

Clarke v. Can. Northern Ity. Co., 11 Can. Ry. Cas. lui.
St *11 WAY—'APPORTIONMENT OF COST—SKXIOR XXI) JIM OR ROAD.

The city of Regina to extend Broad street by building a sub­
way under the yards of the railway company, and consented to close Ham 
• Iton street crossing the railway yards at grade. A crossing of necessity 
had been established at Hamilton street and acquiesced in by the railway 
company for many years. The railway company contended that Hamilton 
street was a mere trespass crossing, and the public could be prevented 
from using it at any time; that if the application was granted, the cross 
ing would be junior to the railway, and the whole expense should be borne 
by the city:—Held (1), that the application should 1m* granted, and the 
railway company should contribute to the cost of the work localise it hail 
brought about an intolerable situation by laying out the town, and not 
providing proper access from one part to the other. (2) That the city 
should bear the cost of constructing the subway and substructures, ami 
the railway company should bear the cost of the superstructures. (3i 
That the company should provide the approaches and the city should bear 
the abuttal damages, both at the subway and the closed level crossing at 
Hamilton street. (4) That the sum of $5,000 be paid out of the railway 
grade crossing fund, and be divided between the parties in the proportion 
that the cost borne by each bears to the cost of the work, (5) That the 
rule of the senior and junior road has been relaxed by the Board in favour 
of the railway company at points where a separation of grades is made 
and the highway is senior to the railway.

Regina v. Can. Pac. Ry. Co.. 11 Can. Ry. Cas. 10."».
| Followed in City of Medicine Hat v. Can. Vac. Ry. Co., 1C Can. Ry. 

Cas. 413.]

Si It W A Y—All R EF. M E N T—COM PENSAT ION.

Application to alter or rescind an order confirming an agreement be­
tween the town and the Railway Co. in regard to the protection and clos­
ing of certain streets and approving the works covered thereby. Under 
the agreement the Railway Co. agreed to construct a subway at Cornelia 
street, an overhead footbridge at (îeorge street, and convey two «trips of 
land on each side of its right-of-way to connect other four streets, and to 
bear all damages in connection with those works and alterations in the 
streets of the town; the municipality, on its part, agreed to pass by-laws 
closing live streets, including Cornelia, except that portion occupied by 
the subway, and sell the portions within the right-of-way to the Railway 
Co. The landowners objected to the provision of the agreement dealing 
with damages on the ground that they would not be able to recover full 
compensation under the provisions of the Municipal Act, for injury done 
to their holdings:—Held (1), that the agreement, on the whole, was not 
one that should be interfered with. (2) That the landowners should he
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left to their legal rights to huxe the amount of their various claims set­
tled by the proper tribunal.

Re Smith's Kails and Van. Par. Ily. Co., 11 Can. Ry. Cas. ISO.

Subways—Seniority—Dates in hei,iktration—Apportion mext ok cost.
Application that the municipally owned electric railway of the appli­

cant upon a highway he granted leave to cross the line of the respondent 
by a subway instead of a level crossing:—Held (1), that it was shewn 
that a plan shewing the location of the street was registered prior to the 
location plan of the respondent. (2) That the street now being within the 
boundaries of the applicant municipally carried with it the attribute of 
seniority acquired by the prior registration of the plan according to the 
provisions of X.W.J. Ord.. e. 4. s. 7*> ( ltMll i. Public Works Act. (.‘1) That 
the respondent should shew cause why an order should not lie made for a 
mb way, the cost to be apportioned equally between the applicant and the 
respondent subject to a contribution of 20 per cent up to if0.000 to the 
cost of the work from the Railway tirade Crossing Fund.

Edmonton v. Edmonton. Yukon & Pacific Ey. Co., Id Can. Ky. Cas. 128. 
[Referred to in Regina v. Can. Pae. Ry. Co.. 10 Can. Ey. Cas. 208.]

Application for construction of subway—Excessive expenditure— 
Proposed diversion of highway—Submission of plans.

Re Savoy and Can. Northern Ry. Co., 7 D.L.R. 880, 21 W.L.R. 077.

Separation of grades—Apportionment of cost—Volume of traffic- 
senior and junior rule.

In apportioning the cost of separation of grades, the amount of t rallie 
on the highway and railway respectively are more important factors than 
the question of seniority, and the senior and junior rule should not he 
given us much weight as in the ease of one railway crossing another.

Ste. Anne de Bellevue & Scnnevillc v. Grand Trunk and Can. Pae. Ry. 
Co., 10 Can. Ry. Cas. 250.

Public highway—Public interest—Apportionment of cost.
In a city which was originally planned, and laid out by a railway com­

pany without adequate provisions for highway crossings over its tracks, 
and which has grown to large proportions on both sides of the railway 
so that numerous crossings are necessary, and an existing highway cross­
ing is found to be congested and dangerous, the Board may require the 
company to hear a part of the cost of carrying another de facto highway 
by means of a subway across the railway in order to relieve the conges­
tion, notwithstanding that such last-mentioned highway has no legal exist­
ence where it crosses the tracks, and that the propositi subway const ruc­
tion therefore creates an entirely new public right of crossing. [Regina v. 
Can. Pae. Ry. Co., 11 Can. Ry. Cas. 10f>, followed.]

Medicine Hat v. Can. Pae. Ry. Co. (Medicine Hat Streets Case), 10 Can. 
Ily. Cas. 413.

Subway—Public highway—Cost of municipality—Public interest.
As a general proposition, there is no objection to municipalities build 

ing subways at their own cost, if they desire to make the expenditure, 
provided they do not interfere with railway facilities, irrespective entire­
ly of circumstances which would justify the Board ordering such action 
in the public interest under the Act.

Medicine Hat v. Can. Pae. Ry. Co. (Medicine Hut Streets fuse), 10 Can. 
Ily. Cas. 413.
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Railway grade grossing u nii—Apportion ment ok cost.
Where there has been actual long continued use by the public (though 

without legal right ) of a level crossing in the nature of a highway cru» 
ing over a railway, the Board, in ordering in the public interest, that tin 
highway be legally established, and carried across the railway by means 
of a subway, may direct that part of the cost be paid from the liai I way 
tirade Crossing Fund, as in the case of separation of grades at a railway 
crossing of a legal highway. | Regina v. Can. Fac. By. Co., 11 t an. By. 
Cas. 105, followed.]

Medicine Hat v. Can. Fac. By. Co. (Medicine Hat Streets Case), 16 Can. 
By. Cas. 413.

Highway opened—Senior and junior rule—Equities—Subway.
A street having been opened across the right-of-way of the respondent, 

the applicant was given permission by the Board to construct and main­
tain a subway under the railway at its own expense and the respondent, 
under the senior and junior rule, was not ordered to contribute to the ex­
pense. but if the applicant agrees to close a neighbouring street, notwith­
standing this rule and that the equities as well as the title are in the 
respondent's favour, the cost of the subway will be apportioned equally be­
tween the applicant and respondent.

Winnipeg v. Can. Fac. By. Co., 18 Can. By. Cas. 381.

Compensation to abutting owner—Consequential injuries.
The construction of a subway in pursuance of an order-in-council under 

ss. 178, 17b of the Bailway Act, B.N.X.S. lbOO, c. DO, requirt'd for the 
public safety to carry a highway under a railway, entitles an abutting 
property owner to recover, from the company executing the work, compensa­
tion for the value of his land injuriously affected thereby, though the land 
itself is not actually taken. [Farkdale v. West, 12 App. Cas. 002, followed; 
Burt v. Sydney, 15 D.L.R. 420. 50 Can. 8.C.B. 0, 10 D.L.R. 853. followed.|

Burt v. Dominion Iron & Steel Co., 10 Cun. By. Cas. 187, 25 D.L.B. 252
| Beversed in 20 Can. By. Cas. 134.]

Pedestrian and vehicular subway—Highway closed—Grade sépara­
tion—Cost of construction.

A municipality and a railway company by agreement (ratifil'd by by­
law) closed a portion of a highway, except for foot t rallie. More than ten 
years after the highway was closed the municipality, alleging an improve 
dent bargain, applied to the Board for an order requiring the respondent 
In construct a vehicular and pedestrian subway under the railway at the 
closed portion of the highway. The Board ordered the railway company 
to contribute 60 per cent of the cost of the pedestrian subway, after 
allowing a 20 per cent contribution out of the Railway Grade Crossing 
Fund, but held that as to vehicular traffic the agreement must stand and 
that if the city wished to construct a vehicular subway, the contribution 
of the respondent should not he increased.

Brantford et al. v. Grand Trunk By. Co., 23 Can. By. Cas. 7.
[Valid in 24 Can. By. Cas. 371.]

Pedestrian and vehicular surway—Cost—Public interest.
The decision of the Board in the previous case, 23 Can. By. Cas. 7, was 

varied by directing a vehicular subway to lie built in the public interest, 
tiie respondent railway company to make the same contribution towards 
the cost of the vehicular subway that it was ordered to make in the case
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of the pedestrian subway, namely GO per cent of the cost of the pedestrian 
subway.

Hruntford v. Grand Trunk Ry. Co., 24 Can. Ry. Cas. .‘171.

Cost—Apportionment—Senior and junior rule—Facilities—Town- 
site.

The senior and junior rule that, when a railway is crossed by a highway, 
the applicant should bear all the cost, does not apply where the railway 
company lays out a townsitc and lienelits from the sale of lots; in that 
townsite it should assist in providing suitable facilities for the public to 
get across the railway property. At Virden, in Manitoba, the Hoard di­
rected the construction of a pedestrian subway by the railway company, 
the cost of the subway to be apportioned equally between the railway com­
pany and the town, and to be kept clean and lighted by the town. and. in 
case an extension of the. subway became necessary in the future, the costs 
were to be apportioned equally between the parties. [Regina v. Can. Pac. 
Ry. Co., 11 Can. Ry. Cas. 105; Medicine Hat v. Can. Pae. Ry. Co. (Medi­
cine Hat Streets Case), 1G Can. Ry. Cas. 413, followed.]

Virden v. Can. Pae. Ry. Co., 21 C/n. Ry. Cas. 70.

Subway under tracks—-Public’ park—Cost—Senior and junior rule.
Where a subway was built under railway tracks in a public park, to 

which the railway was senior, to give access between the portions lying 
north and south of the railway of which the entire cost was home by the 
municipality except the superstructure (borne by the railway company), 
and the municipality having given the land on which to lay tracks to 
serve elevators south of the railway, of which six were to be built imme­
diately south of the railway main line, applied for a subway under such 
six tracks, the senior and junior rule does not apply, and the cost of the 
work will be divided equally between the municipality and the railway 
companies interested.

Port Arthur v. Can. Pac. and Can. Northern Ry. Cos., 23 Can. Ry. Cas.
80.

HIGHWAYS.
See Highway Crossings; Crossing Injuries.
Compensation to adjoining landowners, see Expropriation.
See Nuisance; Highway Crossings.

Annotation.
Right of control and possession of highways, 3 Can. Ry. Cas. 02.

Construction of railway on highway—Special circumstances.
Construction of a railway along a highway is objectionable, and, except 

under special circumstances, the Hoard will not exercise its jurisdiction to 
authorize such construction (for example, where the object of the com­
pany's incorporation would otherwise fail).

Essex Terminal Ry. Co. v. Sandwich, 1» Can. Ry. Cas. 304.

IMMIGRANTS.
See Carriers of Passengers.

Chinese Immigration Act—Habeas corpus.
Chinese immigrants who are refused admission in the United States, 

Can. Ry. L. Dig.—31.
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and do not appeal from the decision so rendered against them, are not 
entitled to a writ of habeas corpus, while being transported from the 
Vnited States to China, in conformity with the agreement between the 
Vnited States and the Canadian Pacifie Ry. Co.

Chew and Can. Pae. Ry. Co., (i Que. P.R. 14.
Annotation.

Transportation of immigrants. 4 Can. Ry. Cas. 416.

INDUSTRIAL SPURS.
See Branch Lines.

INJUNCTION.
Mandatory injunction enforcing contract regulating train service, see 

Train Service.
Mandatory injunction compelling street railway to specifically perform 

contract with municipality respecting street car service, see Street Rail

Injunction restraining interference with expropriation, see Expropria-

Jurisdiction of Board to grant relief by injunction, see Railway. Board.
Prevention from interference with highways, see Highway Crossings.

Annotation.
Whether mandamus, injunction, specific performance or damages is 

the proper remedy for the enforcement of covenants by railway companies. 
Ed. Note, 1 Can. Ry. ( as. 294.

Damage caused by injunction—Want ok probable cause.
Where a registered shareholder of a company, finding the annual re­

port» of the company misleading, applies after notice for a writ of in 
junction to restrain the company from paying a dividend, and upon such 
application the company do not deny even generally the statements and 
charges contained in the plaintiff's affidavit and petition, there is sufficient 
probable cause for the issue of such writ; and, consequently, the defendant, 
who upon the merits lias succeeded in getting the injunction dissolved, has 
no right of action for damages resulting from the issue of the injunction. 
flS Rev. Leg. 12, Mont. L.R. 3 8.C. 232, 17 Rev. Leg. 550, affirmed.]

Montreal Street Ry. Co. v. Ritchie, 16 Can. S.C.R. 622.
[Followed in Lavoie v. Durct, 7 Que. S.C. 155.]

Restraining use of foreshore of harbour.
The Dominion Act, 44 Viet. c. 1, s. 18, gave the C.P.R. Co. the right to 

take and use the land below high-water mark in any stream, lake, etc., 
so far as required for the purposes of the railway:—Held, that the right 
of the public to have access to a harbour, the foreshore of which had been 
taken by the company under this Act, was siilwrdinate to the rights given 
to the company thereby, and the latter could prevent by injunction an 
interference with the use of the foreshore so taken. [2 B.C.R. 306, af­
firmed.]

Vancouver v. Can. Pac. Ry. Co., 23 Can. S.C.R. 1.
[Leave to appeal to Privy Council refused, 23 Can. Gaz. 360; considered 

in Attorney-General v. Can. Pac. Ry. Co., 11 B.C.R. 299; followed in Can. 
Pac. Ry. Co. v. Parke, 6 B.C.R. 15; referred to in Can. Pac. Ry. Co. v. 
McBryan, 5 B.C.R 198.]
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KXI'ROl'lUATlUX FOU STATED VVM'OSE—VIOLATION OF CONTRACT.
ill Where a petitioner for injunction shews Hint his rights under the 

terms of a contract made by him with the respondent and under a servi­
tude granted by it over the property acquired are violated by it and an­
other railway under agreement with it. an interlocutory order of injunc­
tion will lie granted to restrain both respondents from the performance 
of any aets in violation of the contract and servitude. (2) Where a 
railway company, by expropriation proceedings, obtains land for one object 
ami makes use of it for another, causing additional damage to the ex­
propriated party, particularly when the railway company has declared 
that it is so expropriated for the former object in order to save the greater 
danger resulting from the other object, the expropriated party is entitled 
to an interlocutory order of injunction, irrespective of his right to recover 
damages, the object of the law being that all damages must lie paid before 
expropriation.

Hampson v. C'hauteauguny & Northern Ry. Co., ti Que. [Ml. 2S3.
(Applied in United Shoe Machinery Co. v. Brunet. 27 Que. S.C. 213.]

Malice—Irreparable damage.
The plaintiff had obtained the right to operate a line of electric railway 

in certain streets within the limits of the municipality defendant, under 
a by-law of the town council and under a contract passed between plain 
tiff and defendant. The defendant, by the contract, reserved the right to 
take possession of the streets used by the plaintiff, for the purpose of 
changing the level and the performance of other necessary work. It was 
acting under these powers when the work was stopped by a temporary 
injunction order:—Held (affirming the judgment of the Superior Court, 
Archibald, J.) : (1) Where one of two parties to a contract is doing a
thing which, by the terms of the contract, he has specially reserved the 
right to do, the other party to the contract is not entitled to an injunc­
tion to restrain the doing of the thing, on the ground that the work is 
proceeding in a way which inflicts more damage than would be caused if 
another method, more expensive, had been adopted. So, in the present 
case, the defendant, which had granted certain powers to the plaintiff, but 
had reserved the right to take possession of the streets when necessary 
for road operations, was not bound to adopt a more lengthy and expensive 
though less injurious method of performing the work. (2) In order to 
obtain an injunction in such circumstances, where there has been no in­
vasion of a legal or equitable right, it must hi* established that irreparable 
injury will be caused if an injunction is not granted. (3) A temporary 
interruption of traflie and injurious method of removing the rails, causing 
a damage in the nature of a pecuniary loss, do not constitute an irrepar­
able injury. (4) Although difficulties had existed between the parties, 
and defendant may have derived satisfaction from the thought that the 
exercise of its rights would cause the plaintiff damage, yet malice alone 
does not open any right of action, where, as here, there was a real inten­
tion to accomplish the work, and defendant was acting within its right.

Montreal Park & Island Ry. Co. v. St. Louis, 17 Que. S.C. 545.

Highway crossing—Interference with access to bridge.

The permission granted by the Railway Committee for the crossing of a 
public highway by a railway at a place where there are approaches to a 
bridge belonging to a private individual does not deprive such person of 
his recourse for indemnity and, in default of previous tender of such in-
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demnily, In* may, by iiijiinvtioii, prevent the railway company constructing 
the crossing over tin* approaches to his bridge.

Jones v. Atlantic & North West Ry. ('o„ 1- Que. !Ml. 302.

RESTRAINING T11E BUNNINU OK CARS—ENFORCEMENT OK AGREEMENT.
Ity an agreement made between the plaintiffs, the municipality of 'I « »

ronto, and defendants, a street railway company, the defendants agr... I
that, upon receiving at any time twenty-four hours* notice from the plain 
tiffs* engineer, they would cease running their cars hv electricity on tin- 
portion of the Yonge Street within the city limits:—Held, that, nothing 
having occurred to operate as a waiver by the plaintiffs of this term of the 
agreement, and the notice having been duly given, the plaintiffs were cn 
titled to an injunction restraining the defendants from propelling their 
ears by electricity within the limits of the city.

Toronto v. Metropolitan Ry. Co., 1 Can. !!y. Cas. (13, 31 O.R. 3(17.

Railway committee—Location ok une—Conflicting surveys—Jiuin
IHCTION.

An injunction will not be granted to restrain one railway company 
making its surveys ami locating its line so as to cross ami reeross the line 
of another. The Railway Committee is tin* tribunal specially constituted, 
having powers and jurisdiction respecting the crossing, intersection and 
junction of railways, the alignment, arrangement, disposition and loca 
turn of tracks, the use by one company of the tracks of another and e\er\ 
matter, act or thing which by the Railway Act, 1888. or the special Art 
of any railway company is sanctioned, required to be done or prohibited. 
The Court in a ease of this nature, in which the Railway Committee lu 
jurisdiction, will not make a declaration of the rights or priorities of tic 
contending parlies.

Ottawa, Arnprior & Parry Sound Ry. Co. v. Atlantic & North-West Ry. 
Co., I Can. Ry. Cas. 101.

| Referred to in Perrault v. Grand Trunk Ry. Co., 14 Que. lx.It. 241». | 

Inteummttory injunction—Expropriation—Commencement of work
OMISSION TO FILE PLANS.

[See note of this case under Expropriation (J).1
Yale Hotel Co. v. Vancouver, Victoria & Eastern Ry. Co.; Grand Forks 

& Kettle River Ry. Co. v. Vancouver, Victoria & Eastern Ry. Co., 3 Can. 
Ry. Caa. 108. 11 B.C.R. 0U.

[Referred to in Fry v. Boteford, 11 B.C.R. 243.]

Restraining construction ok railway—Franchise.
Per Sedgewiek and Killatn, JJ.:—A company having power to construct 

a railway within the limits of the municipality has not such an interest in 
the municipal highways as would entitle it to an injunction prohibiting 
another railway company from constructing a tramway upon such highway- 
within the permission of the municipality under the provisions of Art. 
471* of the Quebec Municipal Code. The municipality has power, under the 
provisions of the Municipal Code, to authorize the eon struct ion of a tram 
way hv an existing corporation notwithstanding that such corporation ha- 
allowed its powers us to the construction of new lines to lapse by nonuser 
within the time limited in its charter. Per Girouurd and Davies, .1.1. A 
railway company which has allowed its powers us to construction to lapse 
by nonuser within the time limited in its charter and which does not own a 
railway line within the limits of a municipality where such powers were
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grant vd lias no interest en Hi vient to maintain an injunction prohibiting the 
construction therein of another railway or tram wax.

Montreal Park & Island Ry. Co. v. Chauteauguay & Northern Ry. Co., 4 
Can. Ry. Cas. 83, 35 Can. S.C.R. 48.

t ONHTItl'CTtON OK RAILWAY I NJURY TO MINKS—COMPK.NNATION.

The defendants claimed the right, to construct their railway under tin 
authority of certain orders in council, having obtained the approval of the 
Hoard and Minister of the Interior of a route map referred to in suhs. 1 
of s. 122 of the Railway Act. 1003. hut not that referred to in suhs. 5 of 
s. 122:—Held (ll, before the defendants could expropriate land without, 
the consent of the owners, 1 hey must comply with the previsions of the 
Act. (2) Placer miners are owners within the meaning of the Act, and 
entitled to compensation. (3) A placer mine is an open mine within s 
132 of the Act. ( 4 > The plaint ills were entitled to an injunction restrain 
ing the defendants from const meting their works and injuriously affecting 
ilie working of the plaintiffs placer mining claims held by them under 
licenses issued under tin- placer mining regulations, ss. 132, 133 of the 
Act. [Vale Hotel Co. v. Vancouver, X'ietoria 4 Ka stern Ry., etc., Co.. 3 
Cun. Ry. Cas. lus, followed.)

Hay v. Klondike Mines Ry. Co., tl Can. Ry. Cas. 203. 2 W.UR. 205.

KXPROPRIATION — OlTHKMMIVKNKSH—COM I’K.N NATION— l N XKVKSNARY OKI AY.

In the absence of evidence that tin1 company has Imen oppressive or high 
handed, an injunction will not la» granted to restrain the railway company 
from proceeding with the railway, even if there has not. Irnnn substantial 
compliance with the Act, provided the railway company will enter into an 
millertaking to comply forthwith with the requirements of the Act and to 
facilitate the proceedings for determining the amount of compensation to 
lie paid. | Follow ing Parkdale v. West, 12 App. Cas. 002, 56 L.J.P.C. 66. 
57 LT. <$02. and llcndriv \. Toronto. Hamilton 4 Kuffnlo Ry. Co., 26 O.R. 
607. afllnued 27 O.R. 46.1 Hut the Court will reserve to the plaintiff the 
light to apply to a single Judge for an injunction to prevent any unneces- 
>uiv delay in proceeding to comply with the Act and pay compensation.

Marsan v. (iraml Trunk Ry. Co.. 0 Can. Ry. Cits. 341. 2 Alta. L.K. 43.
I Distinguished in (iirouard v. (iraml Trunk I'ac. Ry. Co., 9 Can. Ry.

I as. 354, 2 Alta. LR. 54.)

Kxi’ropri atiox—Invalid warrant ok ponsksnion.

The defendant applied for warrant of possession under the Railway Act 
regarding expropriation of lands, and the Judge, sitting in Court, granted 
the warrant, of possession on facts which the Court en bane, in Marsan v.
« iraml Trunk Paeilie, 9 Can. Ry. Cas. 311, 2 Alta. LR. 43, held were not 
Millieient to give the Judge jurisdiction, and the order was therefore in 
valid. The plaint iff. instead of taking an ap|>cu! from the order, brought 
an action against the railway company, claiming injunction and damages 
—Held, that the plaintiIT could maintain the action, for the reason that, 
even if an appeal would lie from the order, the plaintiff was entitled to 
additional relief by way of an injunction and damages which could not lie 
given on appeal:—Held. also, the principle of res judicata xvould not apply, 
as the order granting the warrant of possession was made without juris 
diction. [Attorney-General for Trinidad v. Knriehe, 63 L.J.P.C. 6, [18931 
AC. 518, 1 R. 440, 60 LT. 505, referred to):—Held, also that the railway 
company having acted under the invalid warrant of possession had com­
mitted a technical trespass ami was liable for nominal damages, which
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curried coats. [Marsan v. Grand Trunk Pacific Ry. Co., !» Can. Ry. Cas 
.*$41, 2 Alta. L.R. 43, distinguished.]

Girouard v. Grand Trunk Pacific Ry. Co., 0 Can. Ry. Cas. 354, 2 Alt» 
UR. 04.

Damaues in lieu ok injunction.
The ordinary rule is to grant damages in licit of an injunction in case, 

where (a) the injury to plaintiff’s legal rights is small, and (1*1 is eapnbh 
of lieing estimated in damages, and (c i can la- adequately compensated h\ 
a small-money payment, and (d| where it would Ik- oppressive to defendant 
to grant an injunction. (Shelter v. London Klee. Lighting Co. (No. 1> 
(1895] 1 Ch. 287. at 322. approved.]

Can. Pae. Ry. Co. v. Can. Northern Ry. Co., 7 D.L.R. 120, 22 W.L.R. 
280.

Damages in lieu of injunction.
Where an injury lias not been actually committed, hut is threatened, it 

is still a matter of doubt, whether the Court which might grant an in 
junction to restrain the threatened injury has any jurisdiction to award 
«lamages in lieu of an injunction which would have lieen preventive onlx 
and not mandatory. (Martin v. Price, (18041 1 Ch. 270. considereil.j

Can. Pae. Ry. Co. v. Can. Northern Ry. Co., 7 D.L.R. 120, 22 W.L.R. 280.

Injury or inconvenience to property—Irrigation works.
Where a railway company had agreed in building its road to erect per 

manent bridges over plaintiff's irrigation ditches and it appeaml that 
without first erecting temporary bridges, and maintaining them, for some 
months, the agreement could only be performed with great dilliculty and 
considerable delay and consequent loss to the company and then- was n-> 
proof that plaintiff would sustain more than nominal damages, the Court 
lias a discretion to refuse an interim injunction to rest rain the railxvax 
company from erecting the temporary structures, leaving it open for the 
Court at the trial to make a mandatory order for their removal or to award 
damages or to do both, and this particularly in view of an express statu 
tory power to axvard damages in lieu of. or in addition to. an injunction for 
breach of contract.

Can. Pac. Ry. Co. v. Can. Northern Ry. Co., 7 D.L.R. 120, 22 W.L.R. 28!»

Street railways—Violation of franchise.
An injunction will be denied a city to enjoin the operation of an elect ri­

ra il xvav on the ground that the company has no power to do so by reason 
of an irregularity in the proceedings of the municipality purporting i<> 
«•onfer the franchise on the company, xvhere it does not appear that tin* 
railway is a nuisance, or that the city suffered special damages from its 
operation, although it crossed some public streets under an order made bv 
the Board.

Burnaby v. B.C. Elec. Ry. Co., 12 D.L.R. 320.

Restraining application to Governor-! ncouncii. for leave to ex prop
RIATE LAND.

The Court will not enjoin a proposed application by a company to the 
Governor-in-council for permission to expropriate land or an easement for 
the purposes of its business, as permitted by its charter, c. 113 of X.S 
Acts, 1911, on the ground that the property sought xvas not such ns could 
be acquired hv expropriation, because affected with public rights, or rights 
already acquired by others under statutory grants ; since the Court cannot 
assume in advance that the Governor-in-council will exceed his jurisdiction
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or act illegally and grant permission to take land not subject to expro­
priation. (Per Town abend, C.J., and Longley, .1.)

Miller v. Halifax Power Co. (N.S.), 13 D.L.R. 844.

Water bights—Defective drainage.
The provisions of s. 100 of the Railway Act (B.C.) 1011, e. 44, authoriz­

ing the Minister of Railways to make orders in cases of defective «1 rainage 
do not deprive the Courts of jurisdiction in a proper ease to grant an in­
junction. (Dictum of Irving. .LA.)

MeCrlmmon v. British Columbia Bloc. Ry. Co., 10 Can. Rv. ( as. 320, 24 
D.L.R. 308.

INJURIES.
See Crossing Injuries: Employees ; Carriers of Passengers ; Limitation 

of Liability (B) ; Wires and Poles.

INSOLVENCY.
See Sale; Receivers.

I'XSECURED CREDITOR NOT ASSENTING TO SCHEME OF ARRANGEMENT.
11 ) An unsecured creditor who does not assent to a scheme of arrange­

ment filed under s. 28Ô of the Railway Act. 1003, is not bound thereby. 
(2) It is. however, a good objection to such scheme that it purports in 
terms to discharge the claim of such creditor. (3) Ry a scheme of ar- 
rangement. Iietween an insolvent railway company and its creditors, it 
was proposed to cancel certain outstanding bonds and to issue new deben­
tures in lieu thereof against property that was at the time in the pos­
session of the trustees for the bondholders of another railway company. 
Part of such new delientures were to he issued upon the insolvent company 
acquiring the control of certain claims, bonds and liens against the rail 
way; and part upon a good title to the railway being secured and vested 
in the trustees for the new debenture holders. The railway company, the 
trustees for whom bondholders were in possession of the railway, objected 
to the scheme of arrangement. Its rights therein had not been determined 
or foreclosed;—Held, that the railway company was entitled to be heard 
in opposition to the scheme,- and that the latter was open to objection in 
so far as it purported to give authority to issue a part of the new deben­
tures upon acquiring the control of such claims, bonds and liens, and with­
out any proceedings to foreclose or acquire the rights of such railway 
company in the railway. (41 Xo scheme or arrangement under the Rail­
way Act, 1903. ought to lie confirmed if it appears or is shewn that all 
creditors of the same class are not to receive equal treatment.

Re Raie des Chaleurs Ry., 9 Can. Ex. 380.

Sale—Prior enquiry into claims of creditors—Pledge of bonds— 
Trustee for bondholders.

An enquiry before a referee into the validity and priority of the claims 
of creditors of an insolvent railway may be ordered before an order for 
the sale of the railway is made under the provisions of s. 20 of the Ex­
chequer Court Act (R.S.C. 1900, c. 140). (2) A pledgee of railway bonds 
has a sufficient interest (in the nature of that of a mortgagee) in such 
bonds to institute an action for the sale of the railway under the provi­
sions of s. 26 of the Exchequer Court Act. (3) A trustee for the bond­
holders of an insolvent railway may become a purchaser, as such trustee,
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at the sale of the railway. (4) Under the terms of s. 20 of tlie Exchequer 
Court Act part of a railway may la* sold when the railway is in default 
in paying interest on its 1 Kinds. (5) A director, being a creditor of a 
railway company, present at a meeting where authority is given to pledge 
the bonds of the company, is estopped from setting up the invalidity of 
such bonds in an action by the pledgee. (01 The Court in exercising its 
jurisdiction in respect of railway debts under the said section, will not 
review the judgment of another Court of competent jurisdiction affecting 
the railway, but will leave the rights of any person entitled to attack 
the judgment to the determination of the Court which pronounced the

Royal Trust Co. v. Raie des Chaleurs Ry. Co.. 13 Can. Ex. 1.

Status ok creditor as mortoaoee of ronds and trustee.
Certain of the defendants, who were creditors of the railway company 

defendant, asked leave during the progress of the trial to amend their 
defence by setting up noncomplianco by the railway company with certain 
statutory requirements as to the issue of bonds :—Held, that the amend 
ment asked would result in raising a new issue between the parties, and 
the application should lie refused as having been made too late. (2) By 
its statement of claim the plaintiff company asked among other things, 
that certain mortgage bonds of the defendant company held by them to­
gether with a mortgage deed in favour of the plaintiff, as trustee, made 
by the defendant company to secure certain bonds or debentures, 1m? de­
clared a “first claim and privileged debt” ranking on the property of 
defendant company’s railway:—Held, that judgment should he entered 
declaring that said mortgage bonds and trust deed constituted "a claim 
and privileged debt,” but that their rank, amount and priority should In» 
determined by the registrar of the Court, to whom a general reference 
was directed to take accounts and ascertain what was due to the several 
creditors and what the priorities were as la-tween them, and whether there 
were any prior claims, and, if any, for what amounts respectively.

Royal Trust Co. v. Atlantic & Lake Superior Ry. Co., 13 Can. Ex. 38.

Scheme of arrangement—Enrollment where no objections.
Motion to confirm a scheme of arrangement, between the Créât Northern 

Ry. Co. and its creditors, filed in the Exchequer Court under the provisions 
of s. 285 of the Railway Act, 1903. Per Curiam:—The motion will In- 
granted. The scheme of arrangement will be confirmed, and, as there is 
no objection, the same will be enrolled by the Registrar forthwith.

Re Great Northern Ry. Co., 5 Can. Ry. Cas. 41fi. 9 Can. Ex. 337.

Scheme of arrangement—Motion to restrain pending action.
In proceedings taken to confirm a scheme of arrangement, filed by a 

railway company under the provisions of s. 285 of the Railway Act, 1903. 
an application was made, on behalf of the railway company, for an order 
to restrain further proceedings in an action against such company begun 
in the Superior Court for the District of Montreal, by certain creditors 
1m*fore the filing of the scheme of arrangement but which had not proceeded 
to judgment :—Held, that as there were real and substantial issues to be 
be tried out between the parties in the action pending in the Superior 
Court, the same ought to be allowed to proceed pending the maturing of 
the scheme of arrangement. [Re Cambrian Ry. Co.’s Scheme, L.R. 3 
Cli. App. 280, n. 1, referred to.]

Re Atlantic & Lake Superior Ry. Co., 5 Can. Ry. Cas. 418, V Can. Ex. 
283.
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INSURANCE.
Of employers, see Employees.
Condition in bill of lading requiring insurance of goods, see Carriers of 

Goods; Limitation of Liability.
As affecting amount of damages, see Damages.

INTERCHANGE OF TRAFFIC.
See also Tolls and Tariffs.

JrXCTlOX OF TWO RAILWAYS—Al TIIORITY OF TIIE HOARD.
The object of the Hallway Act. 1003, (ss. 177. 253. 271 ) is to ensure 

that all reasonable and proper facilities for the handling, forwarding and 
interchange of trallie shall be afforded to the shipping public. For this 
purpose the Hoard may. without the sanction and against the will of a 
railway company, permit a junction to be made with its line by another 
railway where, in the opinion of the Board, such junction is reasonably 
necessary in the public interest and in the interest of t rallie in the dis­
trict through which the railway passes. The parties to a lease of a 
railway cannot by stipulation between themselves restrict the powers or 
discretion of the Board to authorize such a junction.

Niagara, St. Catharines & Toronto By. Co. v. Grand Trunk |{y. Co. 
(Stamford Junction Case), 3 Can. By. Cas. 256.

Connection of railways—Interchange of traffic.
A physical connection was made and used some years before 1st Feb­

ruary. 1903. between the lines of a provincial and Dominion railway, but 
no order was obtained authorizing such connection under s. 173, Bailway 
Act, 1888. or s. 177, Bail way Act, 1903, although a crossing bad been duly 
authorized by the Bail way Committee in 1807. Upon an application Iteing 
made under ss. 253. 271 of the Bailwav Act, 1903, to compel an inter­
change of traffic between the two railways:—Held, that Parliament lias 
the incidental power to determine the terms upon which a railway, not 
otherwise subject to its legislative authority, may connect with or cross 
one that is so subject, and the obligations between the companies concerned.
| BA.A. Act. s. 91 (10) (a) and (c), and s. 92 (29); ss. 300, 307, Bail­
way Act 1888. and s. 7. Bailway Act, 1903, referred to] :—Held, that such 
connection being illegal, no order should be made. An application to au­
thorize the connection, under s. 177, Bail way Act, 1903, must first be

Patriarche v. Grand Trunk By. Co. et al.. 5 Can. By. Cas. 200.

Dominion railway—Provincially incorporated railway—Connection.
The Board lias no jurisdiction to order a connection to be made or traffic 

to lie interchanged between a Dominion railway and a provincially in­
corporated railway which it crosses, such provincial railway not having 
been declared a work for the general advantage of Canada. Under s. 8 
of the Hailway Act, 1900, the jurisdiction of the Board is confined to the 
point of crossing, and does not extend to the whole line of the provincial 
railway. Where a railway company incorporated by the Parliament of 
Canada was authorized to acquire two provincially incorporated railways, 
hut no work had been done in connection with such railway, and the vali­
dating Act provided that the acquisition should not make such railways 
subject to the Bail way Act, 1903, or works for the general advantage of 
Canada, hut that they should remain subject to the legislative control of 
the province:—Held, (1) that under s._ 3, the special provincial Act over-
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rides the Railway Act. (2) That there is no jurisdiction to authorize 
making connections with or affording facilities to a Dominion railway 
which does not exist, and an order requiring such connection to lie marie 
would be in effect ordering a provincial railway to connect with a Domin­
ion railway, as to which the Hoard has no jurisdiction.

Boards of Trade of (ialt, etc. v. Grand Trunk, Canadian Pacific, etc., 
By. Cos., 8 Can. Ry. Cas. 11)5.

Compulsory connection and interchange of traffic.
Subs. 4 of s. 57 of the Ontario Railway Act, 190(1, 0 Edw. VII. c. 30, 

applies only to railways actually in existence and operation at the time 
of the application to the Ontario Railway and Municipal Board thereby 
provided for, and there is no difference in this respect when the railways 
in question, or any of them, are street railways. Where, under subs. 6 
of s. 57. the Railway and Municipal Board makes an order declaring that 
s. 57 shall apply to two railways, as to one of which it has jurisdiction 
to make such an order, but not as to the other, the intention lieing to 
bring about an interchange of traffic Ik-tween them, the Court of Appeal will 
not strike out that part of the order which is beyond the Board's jurisdic 
tion and let the remainder-stand, when the effect of so doing would be to 
name a different order from that which the Board intended to make, and. 
in fact, made. Upon the proper construction of the said subs. (1, the said 
Board has power only to declare that that section shall apply to a particu­
lar railway, without any limitation as to the railways with which such rail 
way may thereby become liable to interchange traffic, but such a declara­
tion does not restrict the power of the said Board to refuse subsequently to 
order an interchange of traffic between such railway and any other railway, 
or to impose such terms of interchange as it may see fit. S. 57 does not 
apply to a railway owned by a municipal corporation.

lie Toronto and Toronto Ry. Co., 14 Can. Ry. Cas. 422, 3 D.L.R. 561, 26 
O.L.R. 225.
1 *ASSKNGEB8—T1IROUC. II—Joi NT TICKETS.

The Board is not concerned with the disputes of rival railway companies 
as such, or with the fact that one desires to do business with another to 
the exclusion of a third, its only interest being that of the public in tin- 
transportation of passengers and freight. Under the special circum­
stances of this case the respondent Michigan Central Ry. Co. are obliged 
under ss. 217 and 334 of the Railway Act, 1906 to make reasonable traffic 
arrangements to enable the applicant to do business with it, by issuing 
through joint tickets for the transportation of passengers.

London & Lake Erie Ry. Co. v. Michigan Central and London & Port 
Stanley Ry. Cos., 20 Can. Ry. Cas. 194.

Si nniviKiON—Diversion—Senior and junior—Cost—Construction ami
MAINTENANCE.

The general practice of the Board when an application is made for an 
interchange track for the purpose of interchanging traffic, where it appears 
that the effect of establishing such interchange is to subdivide the traffic 
by diverting it from the older line, is to place the full cost of construc­
tion and maintenance on the junior line.

(irand Trunk Pacifie Ry. Co. v. Can. Pacific Ry. Co. (Calgary Inter- 
switching Case), 21 Can. Ry. Cas. 187.

Tra n seer track—Removal—Facilities.
The Board may authorize the removal of a transfer track used for the
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interchange of traffic, when the interchange can be done at another point, 
resulting in economy of rolling stock movement in the public interest, 
thus relieving the strain on the existing facilities hy removing the track 
and using the rails and ties at other points where there is urgent need.

Can. Pac. Hy. Co. v. Saskatoon and Moose jaw Boards of Trade. 22 Can. 
Hy. Cas. 340.

Interchange tracks— I mers witching facilities- Amnmo\ mknt of 
cost.

The Board under s. 228 of the Railway Act. 190(1. grants, to any per- 
*on or persons interested, interchange tracks and inter switching facilities, 
not for the purpose of benefiting one railway company at the expense of 
another, but solely in the public interest, the cost of providing such facili­
ties to lie borne by the applicant industry, and the railway company to 
whose tracks access is desired. [Grand Trunk Hy. Co. v. Can. Par. Hy. 
Co. and London (London Intcrswiteliing Case), 0 Can. Hy. Cas. 327, at 
p. 331, followed.]

Gillies Bros, and Grand Trunk Hy. Co. v. Can. Pac. Hy. Co., 18 Can. 
Tty. Cas. 44.

Interchange track—Connection with provincial railway.
The Board will order, in the public interest, an interchange track for 

transferring passengers and freight, to be built by the Dominion railway 
company connecting its line with that of a Provincial railway company, 
upon condition that the Provincial company contribute one third of the 
expense.

Cumberland Hoard of Trade v. Ksquimalt & Nanaimo Hy. Co., 18 Can. 
Hy. Cas. 118.

General Interswitching Order—Agreement.
The provisions of the General Ititers witching Order do not apply to 

the case of an agreement making special provision for the cost of inter- 
sxvitching in a particular locality. [Can. Pac. Hy. Co. v. Grand Trunk 
Hy. Co. (London Interswitching (use). 13 Can. Hy. Cas. 435. followed.] 

Kergus v. Grand Trunk Hy. Co., 18 Can. Hy. Cas. 42.
[Distinguished in Can. Pac. Hy. Co. and Spanish River etc. v. Algoma 

Eastern Hy. Co., 22 Cun. Hy. Cas. 381.]

Traffic—Interchange—Facilities—Public interest—Economy—Con­
venience.

Public interest, economy of movement to shippers and convenience must 
l>e established before the Board will grant to one carrier interchange 
traffic facilities with another. No carrier is entitled to such facilities as 
of right. The property and advantages of one carrier should not lie in­
terfered with for the mere lienefit of another, but objections by a carrier 
on the ground that the other carrier will thereby obtain a great advantage 
at its expense will be overruled in the interest of the public.

Can. Northern Ontario Hy. Co. v. Can. Pac. Hy. Co., 20 Can. Hy. Cas.
200.
Interchange tracks—Costs—Shipping points—Inters witching facili­

ties—Line haul—Delivery.
The carrier who obtains access to industries on the lines of other car­

riers should construct at its own expense tracks to be used for the inter­
change of traffic. Where traffic moves between a certain point and a 
shipping point or destination common to the carriers concerned, or any
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two of them. where interswitching facilities arc provided, the carrier 
upon whose line, including private sidings trilmtarv thereto, the traffic 
is loaded, is entitled to the line haul and the privilege of effecting the 
required delivery on the line of the other carrier liy means of interswitching 
at destination, provided that the said carrier can afford facilities an l 
privileges e«|iial to those of the coni|ieting carrier at no greater charge, 

lie Belleville Interchange Tracks, 23 Can. Ry. Cas. 22.

I NTFIMTIAXUK TRACK—EXPENSE.
An interchange track between the lines of the C. P. II. Co. and a branch 

line of the (!. T. P. Co. was ordered by the Hoard to be constructed at 
Forrest, ten miles from Brandon, at the expense of the (J. T. P. Co. in 
order to give Brandon a connection with the latter railway.

Brandon Shippers v. Can. Pac. and (Irand Trunk Pacific By. Cos., 23 Can. 
By. Cas. 28.

Facility—“Interested or affected"—Apportion-mfnt of costs.
Where, upon the application of a municipality, the Board directs the 

construction of an interchange track, as a necessary facility for the 
handling of traffic, the applicant municipality will not be ordered to con­
tribute any portion of the posts of the work as being “interested or af­
fected” w ithin the meaning of s. off of the Railway Act. | lie Can. Pav. 
Ry. Co. and York, 27 O.R. 559, 25 A.R.(tint.) 05. 1 Can. By. Cas. ,30. 47: 
<irand Trunk Ry. Co. v. Kingston et al.. 8 Can. Ex. .34», 4 Can. Ry. Cas. 
102; Ottawa Elec. Ry. Co. v. Ottawa and Canada Atlantic Ry. Co. ( Bank 
Street Crossing case), .37 Can. S.C.Il. .354, 5 Can. Ry. Cas. 131 ; Toronto v 
Grand Trunk Ry. Co., .37 Can. S.C.R. 2.32, 5 Can.* Ry. Cas. 1.38; Grand 
Trunk By. Co. v. Can. Pae. Ry. Co. and London (London Interswitching 
ease), 0 Can. Ry. Cas. .327; Grand Trunk Ry. Co. v. Cedar Dale, 7 Can. 
Ry. Cas. 73, at pp. 77. 78; Toronto v. Can. Pae. Ry. Co. [11)08] A.C. 54, 
7 Ry. Cas. 282; Carleton v. Ottawa, ff Can. Ry. Cas. 154 ; British 
Columbia Elec. Ry. Co. v. Vancouver, Victoria & Eastern Ry. & Xav. Co. 
and Vancouver [1014] A.C. 1007, 18 Can. Ry. Cas. 287; Toronto Ry. Co 
v. Can. Pae. Ry. Co. and Toronto (Avenue Road Subway case), 53 Can. 
S.C.R. 222, 20 Can. Ry. Cas. 280, .30 D.L.R. 80, followed.]

Thorold v. Grand Trunk and Niagara, St. Catharines & Toronto Ry. Cos., 
24 Can. Ry. Cas. 21.

I X TERN W ITCH IXG—CARRIERS COMPELLED TO FURNISH SERVICE—TRACKS—
Interchange—Equality of service. 

fnterswitching. having regard to the public interest, should lie treated 
as a right, and carriers should he compelled at all times, according to their 
powers, to furnish an interswitching service, as to all their tracks, in­
cluding team tracks, equal to the service accorded to their own traffic at nil 
points, where interchange tracks are now installed, or may hereafter lie 
provided.

Re Interswitching Service, 24 Can. Ry. Cas. 324.

[XTKKSWITCHIXU—TERMS—TEAM TRACKS—SPURS—PRIVATE OR INDUSTRIAL
—Distinction—Tolls—Absorption*.

Distinction should Ik* made between team tracks and private or indus 
trial spurs as to terms of intersw itching, the service to team tracks being 
subject to the consideration (a) that the first duty to the carrier owning 
the terminal facilities is to provide for its own traffic, and (h) that tin- 
carrier owning the terminal is entitled to fair remuneration for the u-c 
of its property. Intersw itching tolls in the case of team tracks should
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be higher than for private or industrial spurs, and should be absorbed 
by the line carrier, as in the ease of private spur.

Re Interswitching Service, 24 Van. Ity. Vas. 324.

On bonds, see Bund-

INTEREST.
A. On Arbitration Awards.
B. Generally.

and Securities.

A. On Arbitration Awards.
Condemnation proceedings—.li risdiction of arbitrators.

Interest on the sum awarded as compensation as of the date of the 
deposit of the plan and profile, should not he given by arbitrators as a 
part of their award for land expropriated for railway purposes, and will 
be struck out us beyond their jurisdiction ; the right to interest from that 
date is conferred under the Railway Act, 11106, and not left to be deter­
mined by the arbitrators. [Re Clarke and Toronto Grey & Bruce By. Co., 
is O.L.R. 628, 9 Can. Ry. Cas. 290, referred to; Re Davies and James Bay 
Ry. Co., 20 O.L.R. 534, 10 Van. Ry. Cas. 225, followed.]

Re Ketcheson and Can. Northern Ontario Ry. Co., 16 Can. Rv. Cas. 
Ml, t9 O.L.R. 000, 10 D.L.B. 004*

|Followed in Re National Trust Co. and Can. Vac. Ry. Co., 16 Can. Ry. 
Cas. 292, 16 D.L.R. 820, 29 O.L.R. 462; Green v. Can. Northern Ry. Co., 
19 Can. Ry. Cas. 139. 22 D.L.R. 15.]

Condemnation proceedings—When interest regins to rin.
To the amount of an award for land expropriated for railway purposes 

interest attaches not from the date of the award but from u previous tak­
ing possession by the railway company. [Gauthier v. Can. Northern Ry. 
Co. (Alta), 16 Can. Ry. Cas. 354, 14 D.L.R. 490, followed.]

Dagenais v. Can. Northern Ry. Co., 16 Can. Ry. Cas. 353. 14 D.L.R. 494.

Condemnation proceedings—When interest begins to rvn.
Where a railway company takes possession of land before proceeding to 

expropriate it, on an award of damages being subsequently made, interest 
attaches, not from the date of the award, hut from the time of taking 
possession. [Re Clarke and Toronto. Grey and Bruce Ry. Co., 18 O.L.R. 
628, 9 Can. Ry. Cas. 290; Rhys v. Dare Valley Ry. Co., L.R. 19 Kq. 93. 
and Re Shaw and Birmingham Corp., L.R. 27 Ch. 1). 614, 54 L.J. Ch. 51, 
followed.]

Gauthier v. Can. Northern Ry. Co.. 16 Can. Ry. ('as. 354, 14 D.L.R. 490. 
[Followed in Dagenais v. Can. Northern Ry. Co.. 16 Can. Ry. Cas. 353.]

Statutory right to interest—Power of arbitrators.
The right to interest upon the compensation awarded for the compulsory 

taking of lands under the Railway Act, 1006, is a statutory right, and 
the arbitrators have no power to include such interest in their award. 
[Re Ketcheson and Can. Northern Ontario Ry. Co., 16 Can. Ry. Cas. 286, 
29 O.L.R. 339 at p. 347, 13 D.L.R. 854. followed.]

Green v. Can. Northern Ry. Co., 19 Can. Ry. Cas. 139, 171, 22 D.L.R. 
15, 8 Sask. L.R. 53.

I
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From date of warrant ok fomkekkion.
Interest should lie allowed to the owner of property, on the amount 

uwarded by the arbitrators, from the date of the warrant of possession. 
[Clarke v. Toronto. Grey & Mrtiee Ity. Co.. IS O.L.R. 628. followed.] 

lie Grand Trunk Pacific Ity. Co. and Marsan. 3 Alta. L.R. (15.
Ox Pl'RVllAHK MONEY FROM SERVICE OF NOTICE.

Arbitrators may award interest on purchase moneys from the date of 
the service of the notice of expropriation.

Green v. C. X. Ry. Co., 8 S.L.R. 255, 11 W.W.lt. 1107.

B. Generally.
Interest ox payments in arrear—Track rentals.

Vnder the true construction of the Ontario Judicature Act (Tt.S.O. 
1897, c. 51, s. 11.11. it is incumltcnt upon the court to allow interest for 
such time and at such rate as it may think right in all cases where a 
just payment has been properly withheld, and compensation therefor seems 
fair and equitable. In the present case the company was ordered to pay 
interest on arrears of track rentals.

Toronto Ity. Co. v. Toronto [11106] A.C. 117. 5 O.W.R. 130, 132.
[Affirmed in 19 Can. Ity. pis. .123, 26 D.L.R. 581.]

INTERLOCKING APPARATUS.
See Crossing Injuries; Railway Crossings; Employees; Negligence.

INTERSWITCHING.
See Tolls and Tariffs; Interchange of Traffic; Branch Lines and Sidings.

IRRIGATION.
See Drainage.

JOINT TARIFF.
See Tolls and Tariffs.

JUDGMENT.
See Pleading and Practice; Appeals.

Annotation.
Assignment of judgment. 6 Can. Ky. Cas. 470.

JUNCTIONS.
See Railway Crossings; Interchange of Traffic; Branch Lines and Sidings. 

Junctions—Croshi nor.
The “joining" of two different lines of railway for which the leave of the 

Board is required under the Railway Act. 1906. s. 227, means joining on the 
same level so as to enable cars to be transferred from one road to the other 
The “crossing" of two different lines of railway for which the leave of the 
Board is required under the Railway Act, means the passing of the tracks 
of one railway on, over, or under, the tracks of another by meeting at any
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angle, continuing at the same angle to the opposite side of the truck crossed 
and immediately leaving the track crossed.

Canadian Northern Western Ry. Co. v. Can. Pac. Ry. Co. (Alta.), lti 
Can. Ry. Cas. 105, 13 D.L.R. 024.

“Joining”—“Crossing.”
The "joining” of two different lines of railway for which the leave of the 

Board is required under the Railway Act, 1000, s. 227, means joining on 
the same level so as to enable ears to he transferred from one road to the 
other. The “crossing” of two different lines of railway for which the leave 
of the Board is required under s. 227, means the passing of the tracks of 
one railway on. over, or under, the tracks of another hy meeting at any 
angle, continuing at the same angle to the opposite side of the track crossed 
and immediately leaving the track crossed.

Can. Northern Western Ry. Co. v. Can. Pac. Ry. Co., 10 Can. Ry. Cas. 
105, 13 D.L.R. 024.

JURISDICTION.
Of Railway Board and Railway Committee, see Railway Board.
Of Recorder’s Court to collect street railway lines, see Street Railways.

Annotations.
Jurisdiction in ** from awards. 21 Can. Ry. Cas. 332, 381. 
Dominion and Provincial Jurisdiction. 20 Can. Ry. Cas. 128. 
Jurisdiction of Commissioner under Public Utilities Act of Manitoba. 

30 D.L.K. 151).
Jurisdiction of Supreme Court of Canada as to Jurisdiction of Commis­

sioner under Public Utilities Act of Manitoba. 30 D.L.R. 150.

Exchequer Court—Railway Committee—Power to make same orders.
By s. 17 of the Railway Act, 51 Viet. c. 20 (1888), the Exchequer Court 

is empowered to make an order of the Railway Committee a rule of Court : 
But where there are proceedings pending in another Court in which the 
rights of the parties under the order of the Railway Committee inav come 
in question, the Exchequer Court, in granting the rule, may suspend its 
execution until further directions. (2) The Court refused to make the 
order of the Railway Committee in this ease a rule of Court upon a mere 
ex parte application, and required that all parties interested in the matter 
should have notice of the same.

Re Metropolitan Ry. Co. and Can. Pac. Ry. Co., 1 Can. Ry. Cas. 96, 0 
Can. Ex. 351.

Court of Review—Jurisdiction to review merits of case.
The Court of Review has absolute and unrestricted power to decide the 

merits of a cause reserved for its consideration, without regard to the ver­
dict of the jury. (Art. 496, C.C.P.).

Ferguson v. Grand Trunk Ry. Co., 2 Can. Ry. Cas. 420, 20 Que. S.C. 54. 
[Referred to in Miller v. Grand Trunk Ry. Co., 21 Que. S.C. 350, 2 

Can. Ry. Cas. 449, 34 Can. S.C.R. 70.]

County Courts—Title to land—Property in sand and gravel on high­
ways.

(1) A claim of a municipality for damages for the taking by a railway 
company of quantities of sand and gravel from alleged highways and al­
lowances for roads in the municipality not in its actual possession or oceu-

A3A
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pat ion, if disputed, raises a question of the title to a corporeal hereditament 
within the meaning of s. 59 of the County Courts Act, R.S.M., e. 3.1, ainl 
the jurisdiction of the County Court to adjudicate on such claim is ousted 
when such a question of title is bona tide raised, notwithstanding the pm 
visions of ss. 615, 044 of the Municipal Act, R.K.M., e. It Ml. giving the right 
of possession of such roads to the municipality ami power to pass liy-laws 
for preserving or selling timber, trees, stone or gravel on any of such road*. 
(2) I'mler the enactment t Itutcd for s. .115 of the County Courts Ad 
by 59 Viet. e. .1, s. 2, an appeal to this Court lies from the decision of ;i 
( minty Court .Judge on the question of jurisdiction as well as from all 
other decisions in actions in which the amount in question is $20 
or more. (.1) Although the action in the County Court failed for 
want of jurisdiction, the plaintiff should be ordered to pay the costs of it 
under s. 1 of c. 5 of 1 Kdw. N il., and also the costs of the appeal. (Fair 
v. MeCrow (1871), 31 U.C.R. 599. and Portman v. Patterson (1861), 21 
U.C.R. 237, followed.]

Louise v. Can. Pac. Ry. Co.. .1 Can. Ry. Cas. 65, 14 Man. L.R. 1.

Magistrate's Court—Farm crossings.
In an action for a farm crossing, it is sufficient if the plaint ill' be shewn 

to be the actual bona tide owner, and in possession as such, of the laud 
crossed by the railway, although his title is not registered; and the fact 
that the land was purchased and cleared by him. long subsequent to Un­
building of the railway, is no bar to his right of action. The district magis 
trate's Court has no jurisdiction to order the construction of a farm cross 
ing even when the cost thereof is alleged to be less than $50 if the crossing 
would create a servitude and would be interfering with future rights.

Bolduc v. ( an. Pac. Ry. Co., 3 Can. Ry. Cas. 197, 23 Que. S.C. 238.

SUPERIOR Co U RT—E X PROPRIATION—IN TER V K X TIO X.
A party claiming to be owner of land expropriated hv a railway company 

can intervene in the course of the proceedings for expropriation, but such 
intervention will not affect the validity of proceedings taken up to that 
time. The Superior Court has jurisdiction to decide the case on the inter­
vention.

Montreal & Southern Counties Ry. Co. v. Woodrow, 11 Que. P.R. 230, lu 
( an. Ry. Cas. 496.

Pvolic Utilities’ Commission—Quebec—Submission of Dominion com­
pany—Right to order trains of one company to run over link ok 
ANOTHER.

1. Although the Queliec Public Utilities’ Commission, has not super 
vision over Federal utilities, and can not issue orders against them, such 
want of jurisdiction is only ratione personae, and can only be invoked by 
the party who claims that he is not subject to the jurisdiction of the Com­
mission. 2. The Commission has the right to order a company to allow 
another company to run trains over its line, for a remuneration which the 
Commission has the right to fix. Such power may be inferred from the 
interpretation of Art. 742, R.S.Q. 1900, in which the enumeration of the 
powers is not specific.

Canada & Gulf Terminal Ry. Co. v. Fleet. 28 Que. K.B. 112.

Supreme Court—Ontario Railway and Municipal Board Act—Con­
struction.

S. 03 of the Ontario Railway and Municipal Board Act, I960, 6 Kdxv. 
VIÎ., c. 31 (transferred with some modification to the Ontario Railway

7
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Act, R.S.O. 1914, c. 185, s. 2(10), which was intended to get over the dif 
Acuity of forcing the railway company to obey an order of the Hoard does 
not deprive the supreme Court of jurisdiction to entertain an action for 
«lamages for breach of contract.

Toronto v. Toronto Ry. Co., 4(1 D.L.R. 435, 24 Can. Ry. Caa. 255, 44 
O.L.K. 308.

Exchequer Court—Cutting of timber—Construction of Crown rail­
way.

The Exchequer Court has jurisdiction to entertain a claim for the cut­
ting and removing of limiter by otlicers and servants of the Crown while 
engaged in the construction of a Crown railway.

Malone v. The King, 18 Can. Ex. 1.

JURY.
Findings of Jury, see Pleading and Practice (F.); Street Railways (K.).

LANDS.
See Expropriation; Title to Lands.

LAST CHANCE.
See Ultimate Negligence.

See Contracts.
LEASES.

LEVEL CROSSINGS.
Sec Highway Crossings; Crossing Injuries.

LICENSEES.
See Carriers of Passengers; Employees.

Annotation.
Liability of carrier for injuries to passenger or licensee. 4 Can. Ry. Cas. 

•200.

LIMITATION OF ACTIONS.
A. Generally
B. Street Railway Claims.
C. Foreclosure Proceedings.

Notice of Claims, see Claims; Limitation of Liability.
Limitation of actions for removal of siding as injury by reason of rail­

way operation, see Branch Unes and Sidings.

Annotations.
Practice in damage and personal injury cases against railways and limi­

tations of actions. 2 Can. Ry. ( as. 383.
Limitation of actions for damages by reason of construction or operation 

of railway. 13 Can. Ry. Cas. 512.
Can. llv. L. Die.—32.
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A. Generally.
I>AMAUK CAUSED HY OPERATION OK RAILWAY.

The “damage” referred to in s. 27, of the lift il way Act. 1880. mid a. 2*7 
of the Railway Act, 1SKS, is “damage’' done hy the railway itself, and ma 
hy reason of the default or neglect of the company running the railway, or 
of a company having running powers over it, and therefore the prescription 
of six months referred to in said sections is not available in an action lik. 
the present.

Mont. L.ll. 5 Q.B. 122. allinued ; North Shore lly. Co. v. Me Willie, 17 
Can. S.C.Il. All.

Com mknvkmknt of prescription—Coxtinvixu dam auk.
The prescription of a right of action for injury to property runs from 

the time the wrongful act was committed, notwithstanding the injury r< 
mains as a continuing cause of damage from year to year, when the dam 
age results exclusively from that act, and could have been foreseen ami 
claimed for at the time.

Kerr et al. v. Atlantic & North-West Ry. Co., 2f> Can. 8.C.R. 197.
| Applied in Croysdill v. Anglo-American Telegraph Co.. 10 Que. P.ll. 

37 ; laivoi v. Beaudoin, 14 Que. S.C. 2f>4: Montreal v. Montreal Brewing 
Co., 18 Que. K.B. 400; PrMontaine v. (1 renier, 27 Que. S.C. 340: referred 
to in Beauchemin v. f adieux, 22 Que. S.C. 487 ; Bureau v. Gale, 30 Que. 
S.C. 88.1

Liability as warehouseman.
The Railway Act applies to an action charging a railway company with 

negligence as warehouseman, and an action not commenced within six 
months, is liar red.

Walters v. Can. Pac. Ry. Co., 1 Terr. L.ll. 88.
(Doubted in Great West Supply Co. v. Grand Trunk Pacific Ry. Co., 10 

Can. Ry. Cas. 347.]

Continuous damage—Flooded lands.
The limitation of one year in s. 300 of the Railway Act, 1000, does not. 

apply to an action of damages for the continuous flooding of land, caused 
hy the defective construction of culverts on a railway within the legisla 
five authority of the Parliament of Canada.

Lea my v. Can. Pac. Ry. Co., 38 Que. S.C. 140.

Acts or commission oh omission.
The provisions of The Railway Act, 1888, s. 287 (as to limitations of 

actions for damages or injury sustained hy reason of the railway) appli 
to actions founded on the commission of acts, not to those founded on the 
omission of acts, which it was the company’s duty to perform. If. in an 
action against a railway company, an amendment of the statement of claim 
is asked for, it should not he allowed if s. 287 applies, and the amendment 
sets up a new cause of action. | Kelly v. Ottawa Ry. Co., 3 A.R. (Ont.) 
flltl; McWillie v. N.S.R. Co.. 17 Can. S.C.R. fill; Zimmer v. G.T.R. Co., 
19 A.R. (Ont.) 693, considered.]

Findlay v. Can. Pac. Ry. Co., 2 Can. Ry. Cas. 380, 5 Terr. L.ll. 14.» 
[Commented on in Can. Northern Ry. Co. v. Robinson, 43 Can. S.C.Il. 

408; referred to in Rohinson v. Can. Northern Ry. Co., 10 Man. L.H. 310.]
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1.N.1VRY TO tiBATl 1TOVH PASSENGER—COM MON-LAW 1.1 AltlI.ITY—CLAIM "BY 
RFA SON OF RAILWAY.”

Where an action for damnées for injuries received on defendants' railway 
while traveling on an unconditional free pass was Wrought more than 
six months after the hnp|ivniiig of the accident, the action is not Warred 
under the limitation clause of the Ontario Railway Act. ll.S.O. 1 S!»7. <. 
-07. s. 42, incorporated into the defendants' special Act—because it was 
based on the defendants' Wrench of their common law duty, founded on 
iheir undertaking to carry the plaintiff safely, and not on injury sustained 
"by reason of the railway” within the meaning of that clause. Semble, that 
the words "may prove that the same was done in pursuance of and by 
authority of this Act and the Special Act" in the latter part of R.8.Ü. 
1897, c. 207, s. 42 (1), mean no more than "may prove that the damage 
or injury was sustained by reason of the railway," as in the earlier part of 
the section.

Ryckmnn v. Hamilton. (JrinisWy A Bcnnisville Klee. Ry. Co., 4 Can. Ry 
Cas. 457. 10 O.L.11. 410.

|Adopted in Sayers v. British Columbia Klee. Ry. Co., 12 R.C.R. 100; 
referred to in British Columbia Klee. Ry. Co. v. Crompton, 4.‘I Can. S.C.R. 
7. 14 B.C.R. 220; Luinsdcn v. Teniiskaming A North. Ry. Co.. 15 O.L.R. 
400 ; North. Counties Ins. Trust v. Can. l’ac. Ry. Co., I .‘I B.C.R. Rll ; Robin 
son v. Can. North. Ry. Co.. 10 Man. L.R. .‘115; distinguished in (Irver v 
Can. Vac. Ry. Co.. 10 Can. Ry. Cas. 52. 10 D.L.R. 140; followed in Traill 
v. Niagara. St. Catherines A Toronto Ry. Co., 21 Can. Ry. Cas. 105 , 321 
D.L.R. 47.J

DaMAOFH "si STAINED IIY ItF.ASON OF RAILWAY"—TlMIIKR VI T FOR ( ONSTR1C- 
TION—TRESPASS.

The defendants, the T. A N.O. Railway Commission, were incorporated 
by 2 Kdw. VII. c. 0 (Ont.) which provides, by s. H, that they shall have in 
resjiect of the railway all the powers, rights, remedies, and immunities 
conferred upon any railway company by the Railway Act of Ontario. The 
latter Act, R.S.O. 1807, c. 207, s. 42. provides that "all actions for indent 
n it y for damages or injury sustained by reason of the railway, shall lie 
instituted within six months next after the time of the supposed damage 
sustained.” The defendants (the Railway Commission and a contractor 
under them), liefore the Tiling of the plans of the railway, and in the course 
of constructing it. entered ii|hmi the timber limits of the plaintiffs and cut 
limiter for construction purposes. These acts ceased much more than six 
months before the commencement of this action, brought to rwover dam­
ages for the trespass and for the value of the timber:—Held, following 
McArthur v. Northern A Vacille .1 unction Ry. Co. (1888-110), 15 O.R. 7321. 
17 A.R. (Ont.) 80. that the plaintiffs' claim was for damages sustained 
bv reason of the railway, and was barred by the statute; and it made no 
difference that the Commission had not tiled the plans of their railway or 
taken the necessary steps to compensate those whose lands or interests 
they entered upon or affected, [.lodgment of Riddell, 10 O.W.R. 115, 
affirmed. |

Lumadeii et al. v. Teniiskaming A Northern Ontario Railway Commis­
sion. et al.. 7 Can. Ry. Cas. 150, 15 O.L.R. 400.

I Followed in West holme Lttmlier Co. v. Ora ml Trunk Pacific Ry. Co.. 25 
Van. Ry. Cas., 41 D.L.R. 42. |

Dam auks caused iiy sparks from knuinf—"By reason of tiie constric­
tion AND OPERATION OF THE RAILWAY.”

In an action for damages caused by sparks from a railway engine, the
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railway company claimed the benefit of 8. 27 of the Consolidated Railway 
Act, 1879, which was incorporated into their charter by Parliament. Said 
8. 27 provides, in part, that all suits for indemnity for any damage or in 
jury sustained by reason of the railway shall be instituted within six 
months next after the time of such supposed damage sustained :—Held, on 
appeal, per Hunter, C.J., and Clement, J.. that by virtue of s. 20 of the 
Interpretation Act (Dominion), the Railway Act, 190.'!, applies to the 
Canadian Pacific Ry. Per Irving, J.:—The general Railway Act of 1879, 
notwithstanding its repeal by subsequent general legislation governs the 
Canadian Pacific Ry.

Northern Counties Investment Trust v. Can. Pac. Ry. Co., 7 Can. Ry. 
Cas. 104, 13 B.C.K. 130.

Defective CROHN 1 xu.
The provisions of the Railway Act, 1903, as to the time in which actions 

may be brought apply to the Canadian Pacific Ry. Co., and an action for 
injuries resulting from a defective crossing was properly brought more than 
six months, but within one year after the date of the injury complained of. 

Bird v. Can. Pac. Ry. Co., 8 Cun. Ry. Cas. 314, 1 S.L.R. 290.

Spur track facilities—Dam auks for rkh hal to supply.
K. 242 of the Railway Act, 1903, limiting the time for bringing “all 

action or suits for indemnity by reason of the construction or operation of 
the railway,” does not apply to an action for a breach of a statutory duly 
in neglecting and refusing to supply reasonable and proper facilities.

Robinson v. Can. Northern Ry. Co., 11 Can. Ry. Cas. 289, 19 Man. Ii.lt. 
300.

Denial of traffic facilities—Injury by reason of operation oi rail
WAY.

Injuries suffered through the refusal by a railway company to furni-di 
reasonable and projier facilities for receiving, forwarding and delivering 
freight, as required by the Railway Act, to and from a shipper’s warehouse, 
by means of a private spur track connecting with the railway, do not full 
within the classes of injuries descrilied us resulting from the construction 
or o|H*ration of the railway, in s. 242 of the Railway Act, 1903, c. 58, and, 
consequently, an action to recover damages therefor is not barred by the 
limitation prescribed by that section for the commencement of actions and 
suits for indemnity. |.lodgment appealed from, 19 Man. L.R. 300, 11 < an. 
Ry. Cas. 289, aflirined, Cirouard and Davies, J.I., dissenting.J

Can. Northern Ry. Co. v. Robinson, 11 Can. Ry. Cas. 304, 43 Can. S.V.R. 
3*7.

| A dinned in 13 Can. Ry. Cas. 412, [1911] A.C. 739.]

Operation of railway—Refusal of facilities by means of siding.
The special provisions of the Railway Act, 1903. as to one year's limi 

tat ion (see s. 242, substantially re-enacted by a. 309 of the Railway Act, 
1909), relate to damages sustained by the construction or operation of the 
railway, and do not apply to the refusal of facilities by means of a siding 
outside the railway as constructed, which is not an act done in the opera 
tion of the railway. [Can. Northern Ry. Co. v. Robinson, 43 Can. S.C.II. 
387, 11 Can. Ry. ( as. 304, affirmed.]

Can. Northern Ry. Co. v. Robinson, 13 Can. Ry. Cas. 412, [1911] A.C. 
739.
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Thawing dynamite—Constri ction of railway.
Injuries sustained by an employee of a railway company by the explo­

sion of dynamite while thawing it for use in blasting out hank pan in .t 
gravel pit are not damages ‘sustained by reason of the construction or 
operation of the railway,” and. therefore, the employee is not barred by s. 
.100 of the Railway Act, 1000. from bringing his action after the lapse of 
one year.

Anderson v. Can. North. Ry. Co.. 13 Can. Ry. Cas. 321, 21 Man. L.R. 121.
[Aflirmed in 45 Can. S.C.R. 355, 13 Can. Ry. Cas. 330.]

Injuries to emvi.oyee—Procuring materials—Constriction of raii 
way.

The limitation of one year, in respect of actions to recover compensa­
tion for injuries sustained “by reason of the construction or operation"* 
of railways, provided by s. 300 of the Railway Act, 1000, relates only to 
injuries sustained in the actual construct ion or operation of a railway; 
it docs not apply to eases where injuries have been sustained by employees 
engaged in works undertaken by a railway company for procuring or pre­
paring materials which may be necessary for the construction of their 
railway. [Can. Northern Ry. Co. v. Robinson, 11011) A.C. 73», applied; 
judgment appealed from, 21 Man. L.R. 121, 13 Can. Ry. ( as. 321, aflirmed.]

Can. Northern Ry. Co. v. Anderson, 13 Can. Ry. Cas. 33», 45 Can. S.C.R. 
355.

Injury received while working at h eihu’he for railway company.
An injury caused by the defective state of the scaffold being used in 

the construction of an icehouse for the use of a railway company is not 
one “sustained by reason of the construction or operation of the railway," 
within the meaning of s. 30» of the Railway Act, 1»00, and therefore an 
action to recover damages for such injury is not barred by that section by 
the lapse of a year. The limitation of time prescribed by s. 300 relates 
only to actions against railway companies provided for in the Railway 
Act itself, and was not intended to reply to actions, the rights of which 
exist at common law or under Provincial legislation. Per Cameron, J.A.: 
—Although the definition of the word "railway” in paragraph (21) of s. 2 
of the Railway Act would seem to include icehouse in question, yet that 
is subject to the qualifying provision "unless the context otherwise re­
quires,” at the beginning of s. 2, and the context in s. 300 does otherwise 
require. [Rvekman v. Hamilton. Crinishy & Reamsville Ry. Co. (1905), 
10 O.L.R. 41», and C.N.R. v. Robinson, 43 Can. S.C.R. 387, followed.]

Sutherland v. Can. Northern Rv. Co., 13 Can. Ry. Cas. 405, 21 Man. 
L.R. 27.

Continuous damage ry railway.
Where an injury or damage caused by the construction or operation of 

a railway is continuous, the limitation of one year for bringing an action 
therefor, as prescribed by s. 300 of the Railway Act, 1900, does not apply.

Carr v. Can. Pac. Ry. Co. (X. B.), 14 Can. Ry. Cas. 40, 5 D.L.R. 208.

Trekpash to land—Railway laying sidetrack.
An action against a railway company for a trespass committed by lav­

ing sidetracks on the plaintiffs land, is not an action for injuries sus­
tained by reason of the construction or operation of a railway, which 
must, under s. 306 of the Railway Act. 1900, 1m- brought within one year 
after the cause of action arose.

Carr v. Can. Pac. Ry. Co., 14 Can. Ry. ('as. 40, 5 D.L.R. 208.
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IXJVBY TO LANDS BY DIVERTING SURFACE WATER.

The flooding of an adjoining owner’s land by a railway company by in­
terference with the natural flow of surface water may result in such eon 
tinning damage as to extend the time for bringing an action for damage* 
sustained by reason of the construction or operation of the railway. 

Niles v. Grand Trunk By. Co., 15 Can. By. Cas. 73, ft D.L.B. 37ft.

Damage by kibe—Contractor.
An action to recover damages caused by negligence on the part of the 

defendants in not providing modern and efficient apparatus for preventing 
the escape of sparks from a locomotive used during the construction <>i 
a railway, must he brought under the provisions of s. 300 of the Railwnv 
Act, lftOO, within one year from flic date when such damage was caused 

West v. Corbett, 15 Can. By. Cas. 195, 41 X.B.B. 42ft.
[Affirmed in 15 Can. By. Cas. 202. 117 Can. S.C.R. 506, 12 D.L.B. 182; 

referred to in Greer v. Can. Pac. By. Co., 1ft Can. By. Cas. 47.]

liKKACH OF CONTRACT TO LOCATE STATION.
An action for the breach of an agreement to locate a railway station on 

the plaintiff's land in consideration of a right-of-way over it is not with­
in the limitation of one year prescribed by s. 300 of the Railway Act. 1000. 
for actions for damages or injury sustained bv reason of tin* construction 
or operation of a railway. [Beard v. Credit Valley By. Co., ft O.B. 010. 
followed.]

Gauthier v. Can. Northern By. Co., 16 Can. By. Cas. 354. 14 D.L.B. 400.

Actions against mi nhtpalities—Negligence—Statutory period.
S. 2 of the Municipal Act, B.S.O., 1»14, e. 102, which bars any action 

for negligence against a municipality if not brought within three months 
from the time when the damages were sustained, will also apply to a ease 
where the municipality is added as a party defendant after the expiration 
of the statutory period, although the action was instituted within tin- 
time.

Burrows v. Grand Trunk By. Co., 18 Can. Rv. Cas. 183, 23 D.L.B. 173.

Negligence—Right of action—General statutory provisions—l.oitn 
Campbell’s Act—Carriers.

By s. 60 of the Consolidated Railway Company's Act (B.C.), 5ft Viet. e. 
55, actions to fix damages for injury sustained by reason of a tramway or 
railway or the works or operations of the company, arc subject to a lim­
itation for six months. The limitation thus provided for the protection 
of a private corporation has not the effect of altering the general limita­
tion of twelve months provided by a. 5 of the Families Compensation Act. 
B.S.B.C. lft 11, c. 82. [Green v British Columbia Elec. By. Co., 12 B.C.R. 
Iftft; Can. Northern By. Co. v. Robinson, 43 Can. S.C.R. 387. 11 Can. By. 
( as. 304; Zimmer v. G. T. By. Co., lft A.R. (Ont.) 693; Markey v. Tol 
worth, etc., Hospital District (IftOO), 2 K.B. 454; Williams v. Mersey 
Docks, etc., (1905). 1 K.B. 804. referred to.] Per Duff. J.:—S. 60 of the 
Consolidated Railway Company's Act (B.C.), 5ft Viet. e. 55, has no appli 
cation to an action brought against the company for breach of duty li­
ft carrier: [Sayers v. British Columbia Elec. By. Co., 12 B.C. 102, referred 
to; Trawford v. British Columbia Elec. By. Co., 18 B.C. 132, 15 Can. By. 
Cas. 39, affirmed; British Columbia Elec. By. Co. v. Turner, sub. nom.; 
Trawford v. British Columbia Elec. By. Co., 18 B.C. 132, 15 Can. By. Cas. 
3ft, affirmed.]
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British Columbia Elec. By. Co. v. Turner, 18 Can. My. Cas. 11)3, 4U Cun. 
S.C.R. 47», 18 D.L.R. 430.

| Followed in Traill v. Niagara, St. Catharines & Toronto Ry. Co., 21 
Can. Ry. Cas. 16."», 33 D.L.R. 47.]

Negligence—Burning decayed tier.
The burning on the right-of-way of worn out and decayed ties removed 

in the ordinary course of the maintenance of the railway is within the 
term “construction or operation of the railway” so as to bar an action in 
Ontario against the railway for injury sustained by the spreading of the 
lire to adjoining property unless brought within one year under the Rail­
way Act, 111»», s, 30». [McArthur v. Northern & Pacific Junction Ry. Co., 
15 O.R. 733 : Ryckman v. Hamilton, Grimsby & Beams ville Ry. Co., 1» 
O.L.R. 41». 4 Can. Ry. Cas. 457 ; Can. Northern v. Robinson, [1011] A.C 
73». 13 Can. Ry. Cas. 412; and West v. Corbett. 12 D.L.R. 182, 47 Cun. 
S.C.R. 596, 15 Can. Ry. Cas. 202, referred to.]

Greer v. Can. Pac. Ry. Co., 1» Can. Ry. Cas. 47, 31 O.L.R. 41», 1» 
D.L.R. 13ft.

[Aflirmed by Supreme Court of Ontario, 1» Can. Ry. Cas. 52, 32 O.L.R. 
14». 1» D.L.R. 14»; aflirmed bv Supreme Court of Canada, 1» Can. Ry. 
(a*. 58. 51 Can. S.C.R. 333, 23 D.L.R. 337.]

Limitation ok actions—Construction and operation—Occupation.
An action for damages suffered by the landowner which could not be in­

cluded in the award on expropriation of the land under the Railway Act, 
I»»», ex. gr., for a wrongful occupation by the railway prior to taking 
expropriation proceedings, is not within the limitation of one year pre­
scribed by s. 306 of the Act, as such injury arises merely out of the occu­
pation by the railway company and not out of the “construction or opera 
tion” of the railway. |Gauthier v. Can. Northern Ry. Co., II D.L.R. 4»», 
1» Can. Ry. Cas. 35. aflirmed.]

Gauthier v. Can. Northern Ry. Co. and Dagciiais v. Can. Northern Ry. 
Co., 19 Can. Ry. Cas. 144, 17 D.L.R. 193.

Flooding of lands—Defective culvert—Continuation of damage.
The negligent construction of a culvert obstructing the flow of a natural 

watercourse and causing the flooding of lands is a continuation of damage, 
and the limitations under s. 2»7 of the Railway Act of British Columbia, 
1911, e. 44, will not begin to run until after one year after the doing or 
committing of such damage ceases. [McGillivray v. Great Western Ry. 
Co.. 25 Ü.C.R. 6», followed.]

McCrimmon v. British Columbia Elec. Ry. Co.. 1» Can. Ry. Cas. 32», 24 
D.L.R. 368.

Negligent warehousing—Damage from “construction and operation.”
An action for breach of a railway e«<npany’s contract of warehousing 

entered into by it after the arrival of the consignment at destination is 
not within the limitation of s. 306 of the Railway Act, 1»»», which deals 
with actions for damages caused by reason of the “construction or opera 
tion” of the railway. [Lilly v. Doubleday, 7 Q.B.D. 510, followed; Wal­
ters v. Can. Pac. Ry. Co., 1 Terr. L.R. 88, doubted.]

Great West Supply Co. v. Grand Trunk Pacific Ry. Co., 19 Can. Ry. 
Cas. 347, 23 D.L.R. 780.

Negligence—Burning worn-out ties on rigiit-of way.
The injury done to adjoining property by the railway company setting
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out fire on its right-of-way for the purpose of destroying worn-out lie*-, 
and by ita omission to prevent the spread of the lire, is an injury caused 
by the “operation of the railway” within the time limitation for bring 
ing action therefor imposed by the Railway Act, 190(1. |<lreer v. (MM*.. 
Ill D.L.R. 135, 31 O.L.R. 410, affirmed; MeCallum v. G.T.R.. 31 U.C.R. 527, 
followed: Ryckman v. Hamilton, (i. & H. R. Co., Ill O.L.R. 410. 4 Can. Ry. 
('as. 457; Can. Northern Ry. Co. v. Robinson, [1011] A.C. 730, 13 (an. 
Ry. Cas. 412; Grant v. C.P.R., 3(1 N.B.R. 528, distinguished.)

Greer v. Can. Pac. Ry. Co., 19 Can. Ry. Cas. 52, 32 O.L.R. 140, 10 
D.L.R. 140.

[Followed in Can. Northern Ry. Co. v. Pszenienzy, 20 Can. Ry. Cas. 
417.]
INJURY FROM C0N8TRVCT10N OK OPERATION OF RAILWAY—LOAIHXU RAILS.

The statutory limitation as to time fur bringing an action for damages 
for injuries sustained by reason of “the construction or operation of tin- 
railway” (Railway Act, 1900, c. 37, s. 300), extends to a case of injury 
sustained by a labourer, who was employed in a gang hauling old rail- 
on Hat cars by means of a crane and steel chain which broke, such work 
being performed in the setup! “construction or operation of the railway."

Danyleski v. Can. Pac. Ry. Co., 20 Can. Ry. Cas. 410, 21 Man. L.R. 304, 
32 D.L.R. 95.

Injury from construction or operation of railway—Loading rails.
Injuries sustained while unloading rails from a box car to a flat car for 

easier distribution in replacing the old track, are sustained “by reason of 
the construction or operation” of the railway, within the meaning of the 
Railway Act, 1900, and an action for damages must be commenced within 
one year as provided by s. 300. of the Act. [Greer v. Can. Pac. Ry. Co.. !!• 
Can.* Ry. Cas. 58, 23 D.L.R. 337, 51 Can. S.C.R. 338, followed.)

Can. Northern Ry. Co. v. Pszenicnzy, 20 Can. Ry. Cas. 417, 54 Can. 
S.C.R. 36, 32 D.L.R. 133.

Street railway crossing—Diamond—Derailment of train—Conntri ■
TION OR OPERATION OF RAILWAY.

Grand Trunk Ry. Co. v. Sarnia Street Ry. Co., 21 Can. Ry. Cas. 160, 
37 O.L.R. 477.

Injury—Construction or operation—Negligence—Carriage.
The time limit imposed by s. 300, of the Railway Act, 190(1, respecting 

actions for injuries caused by reason of the “construction or operation of 
the railway” does not apply to actions arising for injuries to passengers 
out of negligence in their carriage. [Ryckman v. Hamilton, Grimsby k 
Beamsville Elec. Ry. Co., 10 O.L.R. 419, 4 Can. Ry. Cas. 457; Sayers \ 
B.C.K.R. Co., 12 B.C.R. 102; B.C.K.R. Co. v. Turner, 18 D.L.R. 430, 49 
Can. S.C.R. 470, 18 Can. Ry. Cas. 193, followed ]

Traill v. Niagara, St. Catharines & Toronto Ry. Co., 21 Can. Ry. (V 
105, 38 O.L.R. 1, 33 D.L.R. 47.

Construction of railway—Obstruction of access to sea—Navigable 
waters.

The obstruction of a right of access to the sea by reason of the con 
struction of a railway is within the meaning of s. 30(1 of the Railway Act, 
190(1, ami an action for damages occasioned thereby must be brought with 
in one year of the placing of the obstruction. [McArthur v. Northern 
Pacific Junction Ry. Co., 17 A.R. (Ont.) 86; Lumsden v. Tetaiskaining k
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Northern Ontario Ry. Co., 15 O.L.R. 400, 7 Can. Ry. Can. 156, followed. 
Chaudière Machine & Foundry Co. v. Canada Atlantic Ry. Co., 2 Can. Ry. 
Cas. 306, 33 Can. 8.C.R. 11, distinguished.]

YVestholme Lumber Co. v. Grand Trunk Pacific Ry. Co., 25 Can. Ry. 
Cas., 25 B.C.R. 343, 41 D.L.R. 42.

B. Street Railway Claims.
Claims—Street railways.

The statutory exemption as to limitation of actions provided by s. 60 
of the Consolidated Railway Company’s Act, 1800 (B.C.), does not enure 
to the benefit of the British Columbia Electric Ry. Co.’s operations as car­
ried on in the city of Victoria. The doctrine that private legislation must 
be strictly construed against the company or corporation obtaining the 
same, applied.

Crompti v. British Columbia Elec. Ry. Co., 10 Can. Ry. Cas. 250, 14 
B.C.R. "4.

[Reversed in 43 Can. S.C.R. 1, 10 Can. Ry. Cas. 200.]

Street railway claims—Privity.
The n company, having acquired the property, rights, contracts,

privileges and franchises of the Consolidated Railway & Light Co., undei 
the provisions of the Consolidated Railway Company's Act, 1S00 (B.C.), 
is entitled to the benefit of tilt? limitation of actions provided by a. 00 of 
that statute. Idington, .1., dissenting. The limitation so provided applies 
to the case of a minor injured, while residing in his mother's house. In 
contact with an electric wire in use there under a contract between the 
company and his mother. Judgment appealed from, 14 B.C.R. 223, 10 
Can. Ry. Cas. 250, reversed, Davies and Idington, JJ., dissenting.

British Columbia Elec. Ry. Co. v. Crompton, 10 Can. Ry. Cas. 260, 43 
Can. S.C.R. 1.

Street railway accidents—Collision.
The limitation ]>erind for commencing an action for damages for per­

sonal injury against the owners of a motor vehicle by collision with the 
motor vehicle is six years from the time when the cause of action arose, 
under 10 Edw. VII. (Out.) e. 34, s. 40 (g| as an action ‘‘upon the case."’
| Peterborough v. Edwards (1880), 31 C.P. 231; Thomson v. Lord Clan- 
morris, 11000] 1 Ch. 718, referred to.]

Maitland v. MacKenzie and Toronto Ry. Co., 6 D.L.R. 330, 4 O.W.N.
10».

[Affirmed in 13 D.L.R. 129.]

Municipal street railway—Negligent construction and operation.
The limitations of time for bringing actions against a municipality for 

its negligent construction or operation of a street railway, are governed 
by the Ontario Railway Act, R.S.O. 1914, e. 185, s. 205; and the Municipal 
Act. R.S.O. 1»14, e. 192, the Public Utilities Act, R.S.O. 1914, e. 204, and 
the Public Authorities Protection Act, R.S.O. 1914, c. 89, have no applica­
tion in this respect.

Kuusisto v. Port Arthur, 20 Can. Ry. Cas. 335, 37 O.L.R. 140, 31 D.L.R. 
070.

Ontario railway act—“For damage or injury sustained by reason op 
a railway.”

The provisions of the Ontario Railway Act, 1900, 0 Edw. VII. c. 30, s. 
223, whereby actions for damage or injury sustained by reason of a rail-

1170
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way under that Act, must ho brought within one year, are in effect incor­
porated with the spécial Act 30 Viet. (Ont.), c. 9» (under which the 
J<ondon Street Ry. Co. was incorporated ) and the limitation of one year 
substituted for that of six months under the Railway Act, C.S.C., c. (Mi, * 
S3, which by the special Act were declared to lie incorporated therewith. 
| Re W ood’s Estate, 31 Ch. 1). 007 ; Clarke v. Rradluugh, 8 (J.B.I). 03, and 
Metropolitan v. Sharpe, 5 A.C. 423, referred to.l

Kilgour v. London Street Ry. Co., 19 D.L.R. 827.

DIFFERING PERIODS of LIMITATION—GENERAL LIMITATION UNDER I’KOVIxciai 
RAILWAY ACT—LoNtiEU I’F.HIOI) UNDER LORD CAMPBELL’S ACT (B.C.) — 
Action against railway for causing death.

(Green v. B.C. Klee. Ry. Co., 12 B.C.R. 199, followed.]
Gentile v. British Columbia Elec. R. Co., 13 D.L.R. 384.

C. Foreclosure Proceedings.
Interest coupons—Real Property Limitation Act.

The restrictions placed upon the right to recover arrears of interest 
iliarged upon land imposed by ss. 17. 24 of the Real Property Limitation 
Act, R.S.O. 1897, e. 133, are not applicable to the case of coupons for the 
payment of interest on railway mortgage bonds, which are secured In 
mortgage deeds of trusts. The coupons are, in effect, documents under 
seal—the bond under seal containing a covenant for payment of the con 
pons—and they, therefore, partake of the nature of a specialty, and arc 
good for at least twenty years.

Toronto General Trusts Corp. v. (entrai Ontario Ry. Co., 3 Can. Ry. 
Cas. 339. fl O.L.R. 334.

[Affirmed in 8 O.L.R. 904, 4 Can. Ry. Cas. 70.|

Limitation of actions.
Ronds under seal issued bv a railway company contained a covenant to 

pay half yearly instalments of interest evidenced by attached coupons, 
and payment of principal and interest was secured by a mortgage of the 
undertaking, which also contained a covenant to pay:—Held, in foreclos 
ure proceedings upon this mortgage, that the interest In-ing a specialty 
debt and the mortgaged undertaking consisting in part of realty and in 
part of personalty not subject to division, the holders of coupons, whether 
attached to the bonds or detached therefrom, were entitled to rank for all 
instalments which had fallen due within twenty years, and not merely 
for those which had fallen due within six years. Judgment of Boyd, ('.. 
(I O.L.R. 534, 3 Can. Ry. Cas. 339, affirmed:—Held, also, that even if 
the case were dealt with upon the footing of the mortgage being one of 
realty only, there was the right to rank, for there were no subsequent en 
eumbrancers, and there had been shortly before the claims were filed a 
valid acknowledgment by the company of liability for all the interest in 
question.

Toronto General Trusts Corporation v. ('entrai Ontario Ry. Co., 4 Can. 
Ry. Cas. 70. 8 O.L.R. (104.

Annotations.
Connecting lines as affected by conditions in bill of lading limiting 

liability. 2 Can. Ry. Cas. 117.
Government regulation of railway companies respecting agreements ex­

empting liability for negligence. 3 Can. Ry. Cas. 15.
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Liability of carrier* for the Ion* of good* notwithstanding special con­
tract limiting liability. 5 Can. Ry. Cas. 390.

Limitation of liability by express companies fur losses of or damage to 
good*. « Can. Ry. Cas. 318.

Limitation of liability to person in charge of live stock. 19 Can. Ilv
Cas. 44.

LIMITATION OF LIABILITY.
A. Loss or Damage to Goods.
B. Live Stock; Persons in Charge.
C. Loss of Baggage.
D. Express Companies.

Exoneration from liability of master to servant, see Employees.
Limitation of liability to employee traveling on free pass, see Em­

ployees.
Constitutionality of statute regulating agreements limiting for negli­

gence, see Constitutional Law.

A. L*oss or Damage to Goods.
CARRIAGE OF PETROI.Kl M LIABILITY—CONDITIONS—“At OWNER'S RISK.*'

The respondents sued the appellants’ railway company for breach of 
contract to carry petroleum in covered ears from L. to II.. alleging that 
they negligently carried the same upon open platform cars, whereby the 
barrels in which the oil was were exposed to the sun and weather and 
were destroyed. At the trial a verbal contract between plaintiffs and 
defendants’ agent at L. was proved, that the defendants would carry the 
oil in rovered ears with despatch. The oil was forwarded in open ears and 
delayed in different places, and, in consequence, » large quantity was 
lost. On the shipment of the oil a receipt note was given which said 
nothing about covered ears, and which stated that the goods were sub­
ject to conditions endorsed thereon, one of which was ‘‘that the defend­
ants would not be liable for leakage or delays, and that the oil was 
carried at the owner’s risk”:—Held, per Ritchie, C..L. and Fournier ami 
llenry, JJ., that the loss did not result from any risks by the contract 
imposed on the owners, hut that it arose from the wrongful act of the 
defendants in placing the oil on open cars, which act was inconsistent 
with the contract they had entered into, ami in contravention as well of 
the undertaking as of their duty as carriers. Per Strong. Fournier. 
Henry and Gwvnne, JJ.:—The evidence was admissible to prove a verbal 
contract to carry in covered ears, which contract the agent at L. was 
authorized to enter into, and which must Is* incorporated with the writ­
ing. so as to make the whole contract one for carriage in covered ears, 
and that noncompliance with the provision as to carriage in covered cars 
prevented the appellants setting up the condition that “oil was curried 
at the owner’s risk'* as exempting them from liability. Judgment in 27 
U.C.C.P. 638, 28 U.C.C.P. 586, and 4 A.R. (Out.) «01. affirmed.

Grand Trunk Ry. Co. v. Fitzgerald, 5 Can. S.C.R. 204.
[See Bicknell v. Grand Trunk Ry. Co., 20 A.R. (Ont.) 431; commented 

on in Grand Trunk Ry. Co. v. McMillan. 16 Can. S.C.R. 557; discussed 
in Mayer v. Grand Trunk Ry. Co., 31 C.C.C.P. 248; McXeeley v. McWil­
liams, 9 O.R. 728; referred to in Dixon v. Richelieu Navigation Co., 15 
A ll. (Ont.) 647; Ellis v. Abell, 10 A.R. (Ont.) 226; relied on in Dymvnt 
v. Northern & X.W. Ry. C'o„ 11 O.R. 343; Grand Trunk Ry. Co. v. Vogel, 
11 Cun. S.C.R. 626; McMillan v. Grand Trunk Ry. Co., 15 A.R. (Out.)
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14; McXecly v. McWilliams, 1.1 A.R. (Ont.) 324; Roliertson v. Grand 
Trunk Ry. Co.. 24 O.H. 75. 21 A.R. (Out.) 204; Stafford v. Bell. 31 U.C.V.V. 
77; St. Mary’s Creamery v. Grand Trunk Ry. Co., 5 O.L.R. 742.J

Contract by one for several—Ci"study or goodk—Delivery—Xkui 
oence.

The M.D.T. Co., through «me B.. rout ranted with II. to carry a quantity 
«d butter from Lomhin, Ontario, to Kngland, and the bills of lading were 
signed by R., describing himself as agent severally, but not jointly, for 
the G.W. Ry. Co., the M.D.T. Co. and the G.W.S.S. Co. named as carriers 
therein. The G.W. Ry. Co. were to carry the goods from London to the 
Suspension Bridge, the M.D.T. Co. from the Suspension Bridge to Xew 
York, and it was then to be delivered to the S.S. Co. for carriage to 
Kngland. It was provided by one clause in the bill of lading that if 
«lamage was caused to the goods during transit the sole liability was to 
be on the company having the custody thereof at the time of such damage 
occurring. The butter was carried to Xew York, where it was taken 
from the car and placed in lighters owned by the M.D.T. company to lie 
conv«*ye«l to the steamer “Dorset" belonging to the S.S. Co. On arriving 
at tin* pier where the steamer lay, the lighter could not get near enough 
to unload, and the stevedore in charge of the steamer had it towe«l acres-, 
the river with instructions for it to remain until sent for. The “Dorset" 
sailed without the butter, which was sent by another steamer of tin* S.S. 
Co. some five days later. The butter was damaged by heat while in the 
lighter:—Held, affirming the judgment of the Court below, that the 
M.D.T. Co., having made a through contract for the carriage of the goods, 
they were liable to H. for the damage, and even under the bill of lading 
were not relieved from liability, as the butter was never delivered to, and 
received by, the .S.S. Co., but was in the custody of the M.D.T. Co. when 
the damage occurred. 12 A.R. (Ont.) 201, 4 O.R. 723, atlirmed.

Mendiants’ Despatch Transportation Co. v. Hately, 14 Can. S.C.R. 572. 
Shipment ok noons to a point beyond defendants* line—Xbuliuenve — 

Constri ction op conditions ok contract.
Action for «lamages for the loss of goods carried by the defendants from 

Toronto to McGregor station, on the C.P.R. in Manitoba, and for «loin* 
in transport. The defemlants* road extended ns far as Fort Gratiot, Mich., 
and the g<Kxls were carried the rest of the way by other companies, and 
were damaged by the negligence of one or more of such companies. The 
ilefemlants set up the lOtli comlition indorsed on the receipt given to the 
plaintiff for the amount paid for carriage, which was as follows: “Goods 
ad<lr«»ss«‘d to consignees at points beyond the places at which the com 
pany has stations, . . . will be forwarded to their destination by pub 
lie carrier or otherwise." Held, that the contract of the defendants was 
to carry the goods to McGregor station; and the 10th condition appli«*d 
only to the forwarding «if the goods from the place to which the defend 
ants ha l contracted to carry them, whether that was a place on the line 
of the defendants* or a connecting railway, and had not the effect of 
limiting the liability of the defemlants to matters occurring on their own 
line only. [Collins v. Bristol & Exeter R. Co., 7 ILL. Cas. 194, followed.] 
Held, also, that s. 104 of the Railway Act, 18HÜ. which precludes a rail 
way company from relieving itself from liability by any notice, condition, 
or declaration, if the damage arises from any negligence, omission, or mis­
conduct of the company or its servants, do not apply to a contract to 
carry goods over other lines, even though such are within the territorial 
jurisdiction of the 1‘arliamcnt of Canada. |•lodgment of Q.B.D. (12 O.R. 
103) atlirmed, but on different grounds.]

McMillan v. G.T.R. Co., 15 A.R. (Ont.) 14.
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Carriage beyond term in vs of une—Statvtohy i.iaiiimty—Joint tout 
feasors—Release.

Where a railway company undertakes to carry goods to a point beyond 
the terminus of its own line its contract is for carriage of the goods over 
the whole transit, and the other companies over whose lines they must 
pass arc merely agents of the contracting company for such carriage, and 
in no privity of contract with the shipper. [Bristol & Kxeter Kv. Co. 
v. Colline (7 H.L. Cas. 104). followed.] Such a contract being one which 
a railway company might refuse to enter into. s. 104 of the Railway Act, 
IKKii, c. .100. does not prevent it from restricting its liability for negli­
gence as carriers or otherwise in respect to the goods to he carried after 
they had left its own line. The decision in Vogel v. G.T.U. Co., 11 Can. 
8.C.R. 012, does not govern such a contract. One of the conditions in a 
contract by the G.T. Ry. Co. to carry goods from Toronto to Portage la 
Prairie. Man., a place beyond the terminus of their line, provided that 
the company “should not be responsible for any loss, misdelivery, damage 
or detention that might happen to gisais sent by them, if such loss, mis­
delivery, damage, or detention occurred after said go<als arrived at the 
stations or places on their line nearest to the points or places which they 
were consigned to, or Itcvond their said limits”:—Held, that this condi­
tion would not relieve the company from liability for loss or damage 
occurring during the transit even if such loss occurred beyond the limits 
of the company’s own line:—Held, per Strong and Taschereau, .1.1., that 
the loss having occurred after the transit was over, and the goods de­
livered at Portage la Prairie, and the liability of the company as carriers 
having ceased, this condition reduced the contract to one of mere bailment 
as soon as the goods were delivered, and also exempted the company 
from liability as warehousemen, ami the goods were from that time in cus­
tody of the company on whose line Portage la Prairie was situate, as bail­
ees for the shipper. Fournier and G Wynne, JJ., dissenting. Another condi­
tion of the contract provided that no claim for damage to, loss of, or 
detention of goods should lie allowed unless notice in writing, with par­
ticulars, was given to the station agent at or nearest to the place of 
delivery within thirty-six hours after delivery of the goods in respect to 
which the claim was made:—Held, per Strong, J., that a plea setting 
up noneomplianee with this condition having Iteen demurred to, and the 
plaintiff not having appealed against a judgment overruling the demurrer, 
the question as to the sufficiency in law of the defence was res judicata : — 
Held, also, per Strong. J.. Gwynne. J„ contra, that part of the consign­
ment having been lost, such notice must be given in respect to the same 
within thirty-six hours after the delivery of those which arrive safely, 
tenure—In the present state of the law is a release to, or satisfaction 
from, one of several joint tort-feasors, a bar to an action against the 
others? Judgment in 12 O.R. 103 and 13 A.R. (Ont.) 14, reversed.

G.T. Ry. Vo. v. McMillan. 10 Can. R.V.R. 343.
[In this case application was made to the Privy Council for leave to 

appeal, but was refused on the ground that the case admittedly did not 
affect property of considerable amount, nor could it well lie descrilied as 
being of a very substantial character, the sum at stake I icing reduced to 
something under £230 stg,; and the judgment of the Supreme Court did 
not determine a question of great public interest, or an important ques­
tion of law. G agon v. Prince, 8 App. Cas. 103, approved. May 17th, 
1880.]

| Discussed in Richardson v. Can. Pac. Ry. Co., 10 Ü.R. 300; referred 
to in Bate v. Can. Pac. Ry. Co., 14 O.R. 023; Cobban v. Can. Pac. Ry. Co.,
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•2a A.II. (Out.) 11"»; Kerri» v. Can. Northern Ry. Co.. 1."» Man. L.R. Hi. 
1 W.I..R. 177 ; McKenzie v. Can. Pae. Ry. Co.. 43 N.S.R. 460; Roller!«-on 
v. < ira ml Trunk Ry. Co., 21 A.R. (Ont.) 204, 24 O.R. 75; Tolmie \ 
Michigan Central Ry. Co., 19 O.L.R. 26, followed in l.ocktdiin v. Can 
.Northern Ry. Co., 24 Can. Ry. Cas. 362, 47 D.L.R. 516.]

COXXKC'TIXO LINKS—LOSS BY FIRE IX WAREHOUSE.
In an action by 8., a merchant at Merlin, Ont., against the L. E. A 

D.R. Ry. Co., the statement of claim alleged that S. had purchased good* 
from parties in Toronto and elsewhere to lie delivered, some to the G.T.R, 
Co., and the rest to the C.P.R. and other companies, by the said several 
companies to lie, and the same were, transferred to the L.E. etc., Co., for 
carriage to Merlin, and that on receipt by the L.E. Co. of the goods it 
liecamc their duty to carry them safely to Merlin, and deliver them to 
S. There was also an allegation of a contract by the L.E. Co. for storage 
of the goods and delivery to S., when requested, and of lack of proper 
care whereby the good» were lost. The goods were destroyed by tire while 
stored in a building owned by the L.E. Co., at Merlin :—Held, reversing 
the decision of the Court of Appeal, that as to the goods delivered to the 
ll.T.R. Co. to lie transferred to the L.E. Co. as alleged, if the cause of 
action stated was one arising ex delicto it must fail, as the evidence 
showed that the goods were received from the G.T.R. Co. for carriage 
under the terms of a special contract contained in the bill of lading and 
shipping note given by the G.T.R. Co. to the consignors, and if it was » 
cause of action founded on contract it must also fail as the contract 
under which the goods were received by the G.T.R. Co. provided, among 
other things, that the company would not lie liable for the loss of good- 
by lire; that goods stored should Ik* at sole risk of the owners; and tliât 
the provisions should apply to and for the benefit of every carrier : 
Held, further, that as to the goods delivered to the companies, other than 
the G.T.R. Co., to lie delivered to the L.E. Co., the latter company \\a<* 
liable under the contract for storage; that the good* were in its |m>»*cs 
sion as warehousemen, and the bills of lading contained no clause, as did 
those of the G.T.R. Co., giving subsequent carriers the lienelit of their 
provisions; and that the two Courts lie low had held that the loss wii* 
caused by the negligence of servants of the L.E. Co., and such finding 
should not lie interfered with :—Held, also, that as to goods carried on 
a bill of lading issued by the L.E. Co., there was an express provision 
therein that owners should incur all risk of loss of goods in charge of the 
company, as warehousemen ; and that such condition was a reasonable 
one, as the company only undertakes to warehouse goods of necessity and 
for convenience of shippers. 17 P.R. (Ont.) 224, reversed.

Lake Erie & Detroit River Ry. Co. v. Sales. 26 Can. S.C.R. 663.
|See Richardson v. Can. Pac. Ry. Co., 19 O.R. 369; referred in Elmsley 

v. Harrison. 17 P.R. (Ont.) 425; Hunter v. Boyd, 6 O.L.R. 639; applied 
Neil v. American Express Co., 26 (/tie. S.C. 238; approved Laurie v. ( an. 
Northern Ry. Co., 21 O.L.R. 178; distinguished Allen v. Can. Pae. Rv. 
Co., 19 O.L.R. 510, 21 O.L.R. 416.]

Marixk railway—Contract for hauling vf.khei..
Defendants took charge of plaintiffs’ vessel for the purpose of hauling 

it out on defendants’ marine railway and making certain repairs. W hile 
the work of hauling out was proceeding the vessel fell over and was in­
jured. In an action claiming damages defendants relied upon a written 
contract containing the following provision: “The company give distinct 
notice to all parties intending to use or using the railway and it shall
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lie held to he part of their contract with such parties that the company 
will not lie liable for any injury or damage by accident . . . which
>essels or their cargoes or machinery may sustain on the railway or whilst 
1 icing moved there or being launched therefrom": — Held, that such provi­
sion did not in any way limit the responsibility of the company for acts 
of well-established negligence. Further, that it was not necessary to 
plaintiffs’ right to recover that some specific act of negligence on their 
part should be established, but that such negligence might lie inferred 
from the facts proved.

Gorton-Pexv Fisheries Co. v. North Sydney Marine Ry. Co., 44 N.S.R. 
493.

Loss OF W1IKAT—I MNlRKKMK.NT OF HIM. OF I.AOIXti.
When it clearly appears that the loss of goods shipped by railway must 

have been caused by the negligence or omission of the railway company 
or its servants, the company is precluded by subs. 3 of s. 240 of the Hail- 
wav Act, 1888, from relying on a condition of the bill of lading exempting 
it from liability for any deficiency in weight or measurement. (2) The 
certificate of a weighmaster under s. 9 of the Manitoba drain Act, 1000. 
being only prima facie evidence of the weight of grain in a car, may be 
rebutted. (3) The indorsement of a hill of lading to a hank for collec­
tion, though it passes the property in the goods, does not prevent the 
shipper from bringing an action in respect of the loss of the goods, if lie 
still has an interest in them. (41 S. 21 of the Weights and Measures 
Act, R.S.C., c. 104, docs not apply to a contract for carrying wheat by the 
carload, although the number of bushels in the car had been ascertained 
by bag measurement.

Ferris v. Can. Northern Ry. Co., 15 Man. L.R. 134.
|Followed in Randall et al. v. Can. Northern liy. Co., 10 Can. Ry. Cas. 

.143, 21 D.L.R. 457 ; Sean 1 in v. Can. Pac. Ry. Co., 23 Can. Ry. Cas. 330; 
Ogilvie Flour Mills Co. v. Can. Pac. Ry. Co., 47 D.L.R. 220.

Carriage of noons—Notice stipulating for nonliability.
A carrier cannot stipulate that by reason of the reduced charge for 

carriage of goods he will not lie liable for injury thereto even if caused 
by the fault or negligence of his employees; hut when such stipulation 
has been made the owner of the goods damaged must prove that it was 
caused liy such fault or negligence.

Drain ville v. C.P.R. Co., 22 Que. S.C. 480 (Cir. Ct.).

Damage to goods—Contract limiting liability—Negligence—Fraud— 
Goods deposited in customs warehouse.

Normand in v. National Express Co., 4 K.L.R. 558. (Que.).

Shipping receipt—Limited liability—Second carrier.
Mackenzie v. C.P.R., 7 E.L.R. 20 (N.S.).

Carriage of goods—Loss by fire—Notice of arrival.
A railway company may, by condition, relieve itself from liability for 

damage to goods in transportation caused by lire, where such lire does 
not occur through the negligence or omission of the company or its serv­
ants. It is not necessary by the law of Canada that such a condition 
should lie “just and reasonable.” Goods arrived at the railway station to 
which they were destined and notice of the arrival was given the same day 
to the consignee who, however, did not remove them and they were de­
stroyed by tire at the station five days afterwards:—Held, on the evi-
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ili'ini1, Iliait lliv nottee given uhh siillicient, mitt that tin* consignee hail lia.I 
a ira noua Mv timr within wliirh to rvinovr I hr good*.

MvMorrin v. Van. Vac. Ily. Vo., 1 Van. Hy. ( us. 217, 1 O.L.R. foil.

Kill, or i Alii no—Von nil ion kmjiikimi ixni kamk Kkk.avii oi Urns ok
oootw.

I'tutor ». 2Itl of thr Railway Art, 1SS8, a railway company it* prrrluilml 
from art ting up a rond it ion endorsed on a hill of lading rrlirving thr roni 
puny front liahilitv for damagr sustained to good* while in transit, where 
tin* damagr is occasioned through nrgligener. Consignor*, hy their own 
shipping hill, agreed to insure thr gooda to lie shipped, thr railway coin 
pany lieing thereby sulirogatrd to consignors' rights in ease of loss, and 
a rond it ion of the hill of lading given hy the railway company on the 
shipment of goods, rei|uired the vonsignor to rtTret an insurance thereon, 
which, in ease of loss or damage, the company were to have the benefit 
of. The consignors insured the good*, hut afterwards countermanded the 
insurance: Held, that the hill of lading au|»er*cded the shipping lull 
and formed the contract lietween the parties, and that the railway com 
pany under the a lane section were precluded from setting up the hrea.1i 
of such conditions as a ground for relief from liability, where the damage 
to the good* had lteen occasioned through negligence.

St. Mary’s Vreamery Vo. v. 11 rami Trunk Hy. Vo.. 2 Van. Ry. Vas. 122. 
;• O.l..R. 742.

I A Hi r med in 8 O.L.R. 1, 3 Van. Ry. Vas. 447 ; distinguished in Mercer 
v. Van. Vac. Ry. Co., 17 O.L.R. 080. S Van. Ry. Vas. 372; Sutherland \ 
tlrand Trunk Ry. Vo., 8 Van. Ry. Vas. 388. 18 O.L.K. 138.)

Kill OK I AM NO—l OMItriON KK^V 1*1X0 IXHVRANVK—ltKK.V 11 OK—I .OSS or

Vnder s. 24It of the Railway Act. ISSS, a railway company is pnvluded 
from setting up a condition endorsed on a hill of lading relieving the coin 
pany from liability for damage sustained to goods while in transit, where 
damage is occasioned through negligence. Consignors, by their shippin. 
hill, agreed to insure the goods to lie shipped, the railway company. Iieinv 
thereby subrogated to consignors' rights in case of loss, and a condition 
of the bill of lading given by the railway company on the shipment 
good* required the consignor* to effect an insurance thereon, which, in 
case of loss or damage, the company were to hate the benefit «if: Held 
that the contract I icing one for total exemption from liability where, .is 
here, the damage to the goods was occasioned by negligence, the defend 
ants were precluded, under the alsive section, from setting up the hrei. 
of such condition as a ground of relief from liability. [Judgment of Met 
dit h. .1., A O.L.R. 742. 2 Van. Ry. Vas. 122. a 111 r med ; Vogel v. («rand Trunk 
Ry. Vo. ( 18S.it. U l'an S.V.R. 812, followed ; Rotiertaon v. («rand Trunk 
Ry. Co. (188.11, 24 Van S.V.R. 811. distinguished. 1

<t Mary’s Creamery Co. v. (iraml Trunk Ry. Vo.. Van. Ry. Va* l IT 
8 O.L.R. 1.

sium no nui —Contract ko* canriaok uy waikk—''Owmïs risk
PlaintitT. a Syrian merchant imperfectly acquainted with Knglish. c\« 

ruled, without solicitation, a contract for the shipment of furniture from 
Toronto to Fort William via Owen Sound, the goods being shipped at .•« 
reduced rate by defendants' boat from Owen Sound. On the boat they 
were damaged by water, the boat having run on a rock, but no evidence 
shewing negligence in the management of the lioat was given. The cor 
tract provided that the good* should be shipped at "owner’s risk." and
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I lull thv defendant* should mil lie liahlv for “damage* oci-asiom-tl h\ 
wet":—llvlil, , 1 i Ihere xxns no evideiu-e tliat tin* go«nls had been 

damaged by the defendants' negligence: thv mere fait that their Unit 
had run upon a rock without evidence of tlie circum-dance* causing the 
accident not U‘ing proof tliat there had lieeti any negligence in the man 
agvmcnt of the boat hv defendants' officer*. (*-> Kven if there had lieen 
.xidettce of negligence, the plaintiff could not reeover liecaiise In- wa» 
hound by his contract relieving defendants from liability, and a- tin 
goods xxere being carried by water and not upon a line of railway, the 
operation of the contract xvas not limited by the Railway Act. 1HSS, s. 
Jlti (31. to case* xxln-re the damage wa* due to causes other than the 
negligence of the defendants.

AIkIou v. t an Vac. Ry. t'o., 4 Can. Ry. Cas. 56.

Contract i.imiiixo i iabu.itt—Validity—Orukr ok Board- Frmtions m

On the 17th October. ltMM. the plaintilT -hipped three packages of house 
hold goods on the defendants' railway, ami signed a special contract by
which lie undertook that no claim in respect of injury to or ......... . the
-.•mis should be made against the defendants exceeding the amount of 
>"• for any one of the packages. On the same day the Board, by older, ap 
proved of the form of special contract signed by the plaintill. under - 
-7.*' of the Railway Act. IttO.'t. providing that no such «outrait shall U- 
valid unless "such class of contract" shall have lieen tirst authuri/i-d or 
.ipproxeil by the Board. In an action to recover the value of the good-, 
xx h", «b were lost by the defendants: Held. that, under **. ‘J:>. J4. J .’>. 27'• 
of the Act. tin- Boaid had jurisdiction to make the order, the making of 
it xvas a judicial proceeding, and the order must lie regarded a* in full 
fiiree during the whole of the 17th (Molier. Ithit: and. therefore, the con 
tract was valid, and tin* plaintilT entitled to ic.oxer only >!.'• Beviexv 
' eases U-aring upon the rule that in judicial proceedings fractions of a 

dax are not regarded.
Buskey x Can. Vac. Ry. to. .*i Can. Ry ta- ."M. 11 u I. II. V
l Followed in I'mlerhill v. Can. Northern llx. to.. Is t .in. Ry. i a- 313.]

I'KI UWM KKOM 1.1 Allll.11Y "I'RiH-KRtV ." MK A M X«. o| ll l SIUXI I.KMHIS.
In i-onsideration of the construction of a siding to their mill premises, 

plaintiff company entered into an agri-enivnt with the railway company 
freeing them from liability for damage to the silling or to buildings, 
fence* or other property whatsoever" of the plaintiff company “or of any 
other person." Two horses of the plaintiff company, engaged in hauling 

• car from one part of the aiding to another, were killed by la-mg run 
down with a car sent on thv silling by a Hying switch Held, reversing 
the linding of Wilson, to. d . that the word "pro|N-rtx m the agreement 
was not confined t«» tlxtures. buildings ami rolling stock and that t 
horses were properly included.

Fast Kootenav laimln-r Co. v. Can Vac Rx Co. s Can Rx. i ,i> ;tlrt. 
13 B.C.R. 4ti.

LtAMUTY KXXR DAMAI.» TO GOOD* IN TRA \ MT--< ON TRACI HMMINtl LlABtl- 
1TT.

In an action against a carrier f«>r damage to good» in transit, it must 
Iv proved that the go«>ds were undamaged when «lelivered t«» the carrier 
When good* are shipped by rail under a contract limiting liability ami 
providing for transport at owner's risk, the railway company is not liable 

Lan. Ry. I*. lhg.-*Jil.
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for damage to such goods unless it Ih> proved that such damage is th- 
result of negligence on the part of the company.

Mason & Kisch Piano Co. v. Can. Pae. Ry. Co., 8 Can. Ry. Cas. 3t»9. 1
8.L.R. 213.

Stipulation strictly construed—Description “britti.e and fragile 
omecth” not to apply to wooden chekhk monks Liability of car

Common carriers, as the insurers of the good* entrusted to them, an 
liable for loss of, and damage to, them. Stipulations in contracts for tin- 
carriage of goods and in hills of lading, exempting the carrier from lia 
liility in certain cases, are construed strictly. Wooden cheese Isixe- do noi 
come under the description, in such a stipulation, of “brittle and fragile 
objects,” cspei-iallx when it app«-ar* at the end of a long enumeration of 
objects wholly dissimilar. Supposing, however, the clause to apply, tin- 
carrier would still lie liable for «lamage proved to be caused bv his fault, 
ami such fault is established, a* to one shipnnmt of cheese in wooden l*»\«- 
by shewing that 11 per «-«-lit of the boxes were damagcil. with the aihli 
tional proof that the average inimls-r damagcil, in ordinary shipment* in 
the cheese trade, is only Û per cent.

Alexander v. Can. Pac. Ry. C'o„ 8 Can. Ry. Cas. 400. 33 Que. 8.C. 43s.
[Allirmed in 18 Que. K.lt. Ô30; applied in Manufncturcr8, Paper Co 

v. Cairn Line 8S. Co., 38 Qpe. S.C. 302.)

Fault of connecting «akhikr—Transport by sleigh boad.
The plaint iff delivereil to the defendants lumlicr to Is* forwardeil to <; 

station, enbject to the conditions of the shipping bill, ami paid the freight 
to (L The lumber was conveyed to S., the station nearest to CL on tin- 
defendants' line. The only transportation possildv from S. to (1. was over 
a sleigh road by teams owned by a transport company, with whom tin 
defendants had a working arrangement. The i-ar containing the lumber 
was left on a siding at S., ami the agent of the transport company was 
notified, but that company diil not forward the lumlicr to (L, and tin- «le 
fendants shipped it back to the plaintiff without delay, and returned tin- 
freight. lly clause 10 of the comlitions on the back of the shipping bill 
it was, inter alia, provided that the defemlants did not contract for tin 
safety or delivery of any goods except on their own lines, and that when 
a through rate was named to a point on other lines, the defendants were 
to act only as agents of the owner of the goods as to that portion of tin- 
rate reipiired to meet the charges on such other lines, and that their r«- 
sponsibility in respect of any loss, misdelivery, or detention of good» 
carried under the contract should cease as soon ns the defendants should 
either deliver them to the next connecting carrier for further conveyance 
or notify such carrier that they were ready to do so:—Held, in an action 
for breach of the contract by nondelivery of the goods, that this clause 
relieved the defendants; “the next connecting carrier” was not limited 
to a railway <-<impany operating other lines, but meant any connecting 
carrier. Clause 1Û provided that the defemlants shouhl not be liable for 
loss of market or for claims arising from delay or detention of any train 
in the course of its journey, and any loss or damage for which the defend 
ants might be responsible should lie computed upon the value or cost of 
the goods at the place and time of shipment: — Held, that this clause also 
applied; the immunity from liability for hiss of market was not limited 
to «daims arising from «lelay or detention of any train, hut was general:
-—Held, also, that, there being a limitation under the contract itself, tin- 
law applicable to common carriers did not apply:—Held, also, that the
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plaintiff was not entitled to succeed a# in an action for tort, as the de­
fendant a received the IiiiiiInt for carriage under the provision* of a sjiecial 
contract:- Meld, lastly, that the defendants had fulfilled their obligations 
under the contract, and were not liable under s. 2*4 paras, (hi. let. id), 
of the lia il way Act, lthltt. | Judgment of Magee, allirmed. J

Laurie v. t an. Northern Ry. t o., lu t an. Ry. t'as. 481, 21 O.L.R. 17*.

Loss WHILE IN fOHSKNSlOX OF 1 M KKMFJl! X I L OAKKIKK— LAKE AND IIAII. 
KOI TES.

An action to recover damages for nondelivery of a carload of tools lost 
in transit hy the wrecking, on Lake Superior, of u steamship of tIll­

's.V t o. The goods were shipped from Kakaheka Kails in a f.l’.U. Cos 
car via Canadian Northern Hy. Co. to I'ort Arthur, placed on hoard the 
-teunisliip for trans|Hirtation to Point Kdward, thence via Crank Trunk 
Hy. for delivery to the plaintilTs at St. t at ha ri lies. The plaintiffs con­
tended that the terms of the contract were for transportation all rail 
and not hy lake and rail, anil that the defendants were liable for breach 
of a through contract to carry by a through route and at a through toll: 
—Held, reversing the trial Judge, who gave judgment in favour of the 
plaintiffs, holding that the defendants not having contracted themselves 
out of liability for the loss that occurred liecame liable under their con­
tract to deliver to the plaintiffs at destination, and aIliruling the judg 
ment of the Court of Appeal that the defendants contracted only to de­
liver the goods at Port Arthur to the N.N. Co., which they did, and were 
therefore not liable for nondelivery.

Jenekes Machine Co. v. Can. Northern Ry. Co., II Can. Rv. Cas. 440, 
14 n.W.R. 307.

[Distinguished in Laurie v. Can. Northern Ry. Co., 21 O.L.R. 178.]

Liability for delay—Delay cavred ox connecting railway—Notice to 
shipper.

A carrier hy land, who receive* goods to In- forwarded by other carriers, 
is not liable, in the absence of notice of *|»ccial cause for delivery within 
a given time, for damage arising from delay caused hy congestion of trat­
tle in the hands of the next succeeding carrier. A stipulation in a bill 
of lading, hy a carrier of goods to be forwarded hy him and other carriers, 
limiting his liability to loss or injury caused by his own negligence, is 
valid and binding, though the shipper's attention is not specially drawn 
to it. [Clarke v. Holliday, 311 Que. N.C. 41MI. followed.)

Ham v. Boston A Maine Hy. Co., 13 Can. Hy. Cas. 370, 41 Que. S.C.
«8.

Termination of liability—Arrival of noons—Reasonable time for de 
livery.

The liability of carriers by railway quft carriers terminates upon the 
arrival of the goods carried at their destination and the expiration of a 
reasonable time for delivery. From Saturday morning until Monday is 
not a reasonable time in which to pay the freight and demand delivery of 
a carload of potatoes in very cold weather.

Ixickshin v. Can. Northern Hy. Co.. 24 Can. Hy. Cas. 3(12, 47 D.L.R. 516.

Shipment of grain—Liability of intermediate carriers.
When a shipment of grain is despatched in a sealed car over several 

line» of railway consecutively, the intermediate carriers arc only answer*
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able» for «lamage arising from their own acta. Tn the almvnee of proof to 
this «'fleet, tliev are relieveil «if all liability.

Diivliesneati v. Can. Northern Ry. Co., 23 Que. K.B. 11).

B. Live Stock; Persons in Charge.
NKiii.uiENCE—Power m company to nnirm itself from—Livf. stock at 

owner's risk.
A dealer in horses hired a ear from the G. T. It. Co. for the purpose 

of transporting his stock over their road, and signed a shipping note by 
which he agr«»cd that “the owner «if animals undertakes all risks of !«»■—. 
injury, damage and other contingencies, in hauling, etc. When free pa»s(,. 
are given to persons in charge «if animals, it is only oil the express «mi 
«lition that the railway «‘«unpanx are not responsible for any negligence, 
ill-fault. or misconduct of any kind, on tin* part of the company or their 
servants, or of any other person or lierions whomsoever, causing or tend­
ing to cause the death, injury or «Intention of any person or persons travel 
ing upon any such free passes. . . the person using any such par­
ishes all risks of every kind, no matter how «•ause«l.“ The horses were 
«•arrled over the G. T. It. in chargi* of a |H*rsoii employed by the owner, 
such person having a free pass for the trip. Through the negligeiue of 
the company's servants a collision «wi'iirml hy wliiidi the sai«l horses were 
injured. On appeal from the Court of Appeal for Ontario, 10 A.II. (Ont. . 
102. ullirming the judgment of the Divisional Court, 2 O.R. 107. in 
favour of the «lefendants: — llehl. p«»r Ritchie, C.d.. and Fournier and 
Henry, «IJ., that under the General Railway Act, 18<I8. «•. OH. s. *20. suhs.
4. as amended hy 04 \ i«'t. c. 4.4. s. 5, re-enaete«l by Consol. Railway Ac;. 
IS70. <•. tt, s. 25, siihss. 2, 3, 4, which prohibits railway companies from 
protiM'ting themselves against liability for negligence hy notice, condition 
ni' declaration, ami which applies to the G. T. R. Co., the company coiihl 
not avail itself of the stipulation that it sliouhl not lie responsible for 
the negligeiK'c of itself or its s«»rvants. Ver Strong and Taschereau, .1.1 
That the words “notice, condition or declaration." in the said statute, con 
template a public or general notice, ami do not prevent a company from 
t illering into a special contrai t to prote«'t itself from liability.

Grand Trunk Ry. Co. v. Vogel, Grand Trunk Ry. Co. v. Morton. 11 Can.
5. C.R. 612.

| Disapproved in The Queen v. Grenier. 30 Can. S.C.R. 42; applied in 
Rrasell v. Grand Trunk Ry. Co.. Il Que. S.C. 1f»7: consideml in Rimldt 
v. Can. Vac. Ry. Co., 10 .Xian. L.R. 11; Walters v. Can. Vac. Ry. Co.. 1
N. XV. Terr. R. 28, 38; discussed in St. Mary’s Creamery v. Grand Trunk 
Ry. Co., 5 O.L.R. 742; distinguished in Robertson v. Grand Trunk Ry. 
Co.. 24 Can. S.C.R. 615; followed in Cobban v. Can. Vac. Ry. Co.. 26 O.R. 
732. 23 A.R.(Out.) 115; referred to in Canada Vermanent v. Teeter. I'*
O. R. 156; Glengoil S.S. Co. v. Vilkingtoii. 6 Que. Q.B. 104; commented on 
in Rate v. Can. Vac. Ry. Co.. 14 O.R. 625, Cam. S. C. Cas. 10; considewd 
in Roliertson v. Graml Trunk Ry. ('«>., 24 O.R. 75; «listinguishi'd in Rick 
nell v. Grand Trunk Ry. Co., 26 A.R. (Ont.I 431; Cobban v. Can. Vue. 
Ry. Co., 26 O.R. 732: McCormack v. Graml Trunk Ry. Co., 6 O.L.R. 
577; McMillan v. Grand Trunk Ry. Co.. 15 A.R. (Out.) 14; Robertson v. 
Graml' Trunk Ry. Co., 21 A.R. (Out.) 204; Sutherland v. Grand Trunk 
Ry. Co., 18 O.L.R. 131); follow«»«l in Cobban v. Cun. Vac. Ry. Co.. 23 A.R. 
(Out.) 115; McMillan v. Grand Trunk Ry. Co., 12 O.R. 103; St. Man s 
Creamery Co. v. Grand Trunk Ry. Co.. 8 O.L.R. 1; referred to in Rate 
Can. Vac. Ry. Co., 15 A.R.(Out.) 388; Ferris v. Can. Northern Ry. Co., 
Man. L. R. 144; Shaw v. Can. Vac. Ry. Co., 5 Man. L.R. 337.]
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t'AHKIAtiK OF 7.1 VF MIH'K.
Ry s. 24b (3) of tin» Kail way Art, 18M8, “every person aggrieved by any 

nrglrrt or refusal in the promises shall have an action therefor against the 
company, from which action the company shall not he relieved by any 
notice, condition or declaration, if the damage arises from any negligence 
or omission of the company or of its servants": Held, atlirming the de­
cision of the Court of Appeal, that this provision doe- not disable a rail­
way company from entering into a special contract for the carriage of 
goods and limiting its liability as to amount of damages to lie recovered 
for loss or injury to such goods, arising from negligence. | Vogel v. (irand 
Trunk Ry. Co., 11 Can. N.C.R. 1112, and Rate v. Can. I’ac. Hy. Co., 1.’» A.IT 
Out. 388, distinguished. | The < Irand Trunk l*y. Co. received from R. a 
horse to be carried over its line, and the agent of the company and IT 
-igned a contract for such carriage which contained this provision: “The 
company shall in no ease lie responsible for any amount exceeding one 
hundred dollars for each and any horse," etc. : Held, alliriniug the de­
cision of the Court of Ap|»eul. that the words “shall in no ease lie re­
sponsible" were sufficiently general to cover all eases of loss however 
caused, and the horse having been killed by negligence of servants of the 
company. IT could not recover more than $100. though the value of the 
horse largely exceeded that amount. |2I A.R. (Out.) 204, affirming 24 
O.R. 7.1, affirmed. 1

Robertson v. (Irand Trunk Ry. Co.. 24 Can. N.C.IT Oil.
| Applied in (Irenier v. The Queen, 0 Can. Kx. 302; discussed in Cobban 

v. Can. I’ac. Ry. Co.. 20 O.R. 732; St. Mary’s Creamery Co. v. (Irand Trunk 
Ry. Co., f> O.L.R. 742: distinguished in St. Mary’s Creamery Co. v. (I.T. 
Ry. Co.. 8 O.L.R. I: followed in Mercer v. Can. I'ac. Ry. Co., 17 O.L.R. 
.*•80. 8 Can. Ity. Cas. 372; Sutherland v. (Irand Trunk Ity. Co., 18 O.L.R. 
130; referred to in Cobban v. Can. I’ac. Ry. Co., 23 A.R. (Out.t 11.*»; 
Lu mon t v. Can. Transfer Co., 10 O.L.R. 201; Moxvatt v. 1’rovident Assn. 
Co., 27 A.R.(Out.) 07.*»; McCormack v. (Irand Trunk Ry. Co., 0 O.L.R. 
.*•77; Taylor v. (Irand Trunk Ity. Co., 4 O.L.R. 3.*» 7 ; Wen sky v. Can. De­
velopment Co.. 8 ICC IT 10.*»; relied on in Central Vermont Ry. Co. v. 
l,TanehAre, 3.*» Can. N.C.IT 74; Wilson v. Can. Develop. Co., 0 ICC.It. 108; 
see (Irenier v. The Queen, 0 Can. Kx. 270. |

('ARRIAliK OF LIVE STOCK — l)KI.AY OF Sll Il'MENT—AltA.NllOXMK.XT—SALE IlY 
( AltII 1ER.

A shipper of goods is bound by the conditions to which he has sub­
scribed in the bill of lading, and where one of such conditions was that 
I he carrier (a railway company I should not lie liable for the delay of \ 
trains, and damage was caused to the shipper of live stock by a delay of 
two hours, he could not recover. If the stock is abandoned to the com­
pany and sold, the latter has the right, before remitting the proceeds of 
the sale, to demand from the ship the return of the bill of lading.

Lafontaine v. I*rand Trunk Ry. Co.. 21» Que. S.C. 4f».*».

Live stock—Contravention of Lord’s Day Act.

The provisions of a special contract of carriage limiting the liability 
of the defendants, common carriers, in case of a collision to a stated sum. 
do not apply where the common carrier is guilty of a corporate act in 
contravention of a statute where that corporate act occasioned the colli­
sion. Where, therefore, a railway company received live stock for carriage 
at a lower rate than it was entitled to charge in consideration of tin* 
shipper executing a special contract limiting the company's liability in
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the event of a collision of its train» to #1*HI jwr lieu « l of until live stock 
killed, and a collision occurred lietween the train which the live
stock was carried and which was being run lawfully and another train 
of the same company which was living run unlawfully in contravention 
of the Lord's Day Act. and an action was brought by I be owner of tin 
live stock in tort claiming the full value of the animal killed by such col 
lision:—Held, that the special contract had not the effect of limiting the 
company'a liability or excusing the defendants from liability if such lia 
bility arose by reason of the breach of a prohibitive statute; that the un­
lawful running of the train in contravention of the Lord's Day Act wa* 
a corporate act of the defendants, and that the principles of the law of 
negligence were not applicable. The judgment of Sifton, Cal., upon a 
stated case affirmed by the Court en I Mine.

Rise v. Can. Vac. Hy. Co., 3 Alla. L.R. 1.14. 14 W.L.ll. tl.1.1.

l oss OF llORSF.S—KlWIAt. CONTRACT LIMITING I.IAUII.ITY.
In an action for damages for the loss of two horse* out of a carload of 

fourteen shipped over defendants' railway, judgment was entered for the 
plaintiff upon the answers of the jury finding the defendant eompanx 
guilty of negligence and that the plaintiff could not have avoided the aeci 
dent by the exercise of reasonable care. I'pon motion in term the Count* 
.fudge held the defendant company exempt from liability under the term» 
of a special contract |M*rmitting its liability, approved by the Hoard under 
s. 27.1 (1) of the Railway Act, 100.1, and dismissed the action ;—Held, 
upon an appeal to the Divisional Court that upon the true construction oi 
the contract it did not cover negligence of the company or its servants and 
that the Hoard has no power to limit the liability of the company for lie; 
ligence contrary to the provisions of the Railway Act. 100.1, s. 214 (.1) : - 
Held, also, that the findings of the jury upon the evidence were so un 
satisfactory a new trial must lie ordered.

Itootli v. Can. l’ac. Ry Co., ft Can. Ry. Cas. ,180, 7 O.W.R. .101.
| Referred to in Sutherland v. (5rand Trunk Ry. Co.. 18 O.L.R. 1.10; re 

lied on in Mason & Risch Piano Co. v. Cun. Puc. Ry. Co., 1 S.L.R. 21.1.|

Animals—Special contract limiting liability—Notice of i.ohh.
Ry s. 284 (7) of the Railway Act, 1000. “K.verv |M»r*nn aggrieved by am 

neglect or refusal of the company to comply with the requirements of tin» 
section shall, subject to this Act, have an action therefor against the 
company, from which action the company shall not la* relieved by any 
notice, condition or declaration, if the damage arises from any negli 
gence or omission of the company or its servants." By a. 340: “No 
contract, condition, by-law, regulation, declaration or notice made or 
given by the company, impairing, restricting or limiting its liability in 
respect of the carriage of any traffic, shall, except as hereinafter provided, 
relieve the company from such liability, unless such class of contract, con 
dit ion. by-law. regulation, declaration or notice shall have been first 
authorized or approved by order or regulation of the Board. (2) The 
Hoard may, in any case, or by regulation, determine the extent to which 
the liability of the company may lie so impaired." The defendants received 
from the plaintiff a mare, with other animals, to lie carried from a station 
on their line of railway in Ontario to a point in British Columbia, under 
a special contract, which had liven approved of by the Board (which the 
plaintiff signed t. I'nder this contract the animals were carried at a lower 
rate than the company were entitled to charge. The contract contained a 
provision that the defendants should in no case be responsible for any 
amount exceeding $100 for the loss of any one horse, or a proportionate
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>um in any one case for injuries to same, and that any loss or damage 
should be computed and paid for on such basis. There was a further pro­
vision relieving the company from liability, “unless » written notice, with 
the full particulars of the loss or «lamage and of the claim to be mail»1 
in respect thereof, is delivered to the station agent at the said point of 
delivery within 24 hours after the said property, or some part of it, has 
been delivered.** During the carriage on the railway, the mare was. 
through tin- defendants' negligence, seriously injured. Before the consign­
ment arrived at its «lestinatioii the plaintill*. finding that the marc was 
permanently injured, by the permission of the railway superintendent there, 
removed the mare from the ear at an intermediate station and sold her 
at a loss, the remainder of the shipment lieing carried on to the place 
of delivery. No notice of the loss was given there to the company’s official 
within the 24 hours: — Held, that notwithstanding the loss was sustained 
through the defendants' negligence, the special contract was binding on the 
plaintiff, so that in no event could he recover more than the proportionate 
part of $100; but that the omission to give the required notice relieved 
the company from all liability. [Judgment of the County Court of tin- 
county of Grey, afiirmed. Robertson v. Grand Trunk lly. Co. (1805), 24 
Can. S.C.R. till, followed ; St. Mary's Creamery Co. v. Grand Trunk Uy. 
Co. ( 1004), 8 O.L.R. 1. .'1 Can. lly. Cas. 447, distinguished. |

Mercer v. Can. I*ae. Ry. Co., 8 Can. Ry. Cas. .172. 17 O.I..R. 585.
|Commented on in Newman v. Grand Trunk Ry. Co.. 20 O.L.R. 285; 

distinguished in Tolmie v. Michigan Central Ry. Co., Ill O.L.R. 20. 0 Can. 
Ry. Cas. 1.17 : referred to in Sutherland v. Grand Trunk Ry. Co., 18 O.L.R. 
1.11»; Wilkinson v. Can. Kxpress Co., 14 Can. Ry. Cas. 207. 7 D.L.R. 450.)

Smi'MKXT of live stock—Limitation of liability—Coxnfatixo car-
KIKRH.

The plaintiff delivere«l to a railway company at Brockton. Mass.. V. S., 
a number of valuable horses for carriage t<» Grimsby, Ontario, under a 
contract known as a live stia-k contract, by which the horses were to lie 
carried on the line of that railway as far as it went and then by «•on- 
r.vvting lines to the place of delivery, the contract lieing expressly entered 
into by the contracting railway on its own liehalf, as well as on liehalf 
of the connecting lines. The contract contained a provision that on pay­
ment of a specified rate of freight, being a rate lower than that which the 
company was entitled to charge, liability was to lie limited to an amount 
not exceeding $100 for each animal, or a total liability not ex«*eediiig 
$1,200, the plaintiff having the option of shipping at a higher rate a ml 
obtaining the company's liability as common carriers. The provision re­
stricting liability was similar to that contained in the form of live stock 
contract of the defendants approved by the Board under s. .140 of the Rail­
way Act, 1000. The horses were carried by the contracting railway us far 
as its line extended, and were then delivered to a connecting railway and 
thence to the defendants, and during the transit on the defendants’ line an 
accident occurred through the negligence of the defendants, in which some 
of the animals were killed and others injured :—Held, that by tin» terms of 
the contract it applied not only to the railway company with wlth-h it was 
made, but with the connecting railways, and that by its terms the de­
fendants were exempted from liability beyond the amount stipulated for ; 
and that, even if the approval of the Board was essential to its validity, 
such approval had la»en obtained, for it was, in substance, the same class 
of contract which had lieen approved.

Sutherland v. Grand Trunk lly. Co., 8 Can. Ry. Cas. 381», 18 O.L.R. 131».



LIMITATION OF LIABILITY.MO

CARRIAGE OK LIVE STOCK—Sl'ECIAL CONTRACT—INJURY TO PERSONS IN 

<NI VltC.K TRAVELING FREE.
The 111 ini parties shipped two ear loads of horses over the defendant- 

line, and placed <i. and I?, in charge. (I. was killed and 15. injured whiI• • 
on tin» defendants' train, through the negligence of the defendants, and in 
actions brought, by the administrator of the estate of (i. and by It. again-t 
the defendants, judgments were recovered against the defendants for 
damages for tlie negligence. The defendants sought indemnity again-t 
the third parties, the owners and sliip|M*rs of the horses. Special 
contracts for shipment of live stock were signed b\ the defendant-' 
agent and by the third parties, the form of contract being that authorized 
by the Hoard under the lia il way Act. The rate of freight charged was that 
authorized under Canadian classification No. 14. dated the loth December. 
11)08, and approved by the Hoard in cases where the stock is shipped under 
the terms and conditions of the special contract, which classification con 
tains certain general rules governing the transportation of live stock, in 
eluding this, that the owner or his agent must accompany each carload, 
and owners or agents in charge of carloads will lie carried free on the 
same train with their live stock, upon their signing the special contract 
approved l»y the Hoard. <1. ami II. were carried free, but neither signed the 
special contract, nor was any pass issued and delivered to either of them 
embodying its terms, and neither of them knew the contents of the special 
contract. Upon the face of each contract was written, “Pass man in 
charge.” Among the conditions of the contract were, that the liability li­

the defendants should Is* restricted to $100 for the loa* of any one horse, 
and that in ease of the defendants granting to the shipper or any nominee 
or nominees of the shipper a pass or privilege less than full fare to ride 
on the train in which the property is being carried, for the purpose of car 
ing for the same while in transit, and at the owner’s risk, then, as to 
every person so traveling, the defendants are to lie entirely free from 
liability in respect of his death, injury, or damage, and whether it lie 
eauswl by the negligence of the defendants or their servants or employee-, 
or otherwise howsoever. On the back of the contract, and as part of the 
document approved by the Hoard, provision was made for each person en 
titled to free passage to sign his name, followed by a note that agents 
must require such persons to write their own names on the lines almvc 
The defendants' agent neglected to observe this direction:—Held, that 
the third parties owed no duty to the defendants to inform CÎ. and II. of tin- 
terms of the sja-cial contract. (2) ïaxiking at the express terms of Un­
written contract, including tin- rule set forth in classification 14. intended 
for the guidance of both parties, and having regard to all the circumstances 
under which the contract was entered into, there was no implied agreement 
on tin- part of the third parties to indemnify tin* defendants, in order to 
give the transaction such etlicacy as both parties must have intended it to 
have. There would have liven no claim against which to he indemnified if 
the defendants' agent had performed his duty, and it would be contrary 
to principle to imply an agreement by the third parties to protect the 
defendants from the consequences of their own carelessness.

(■old stein v. Can. Vac. Ry. Co., 21 O.L.R. 575, 12 Can. Ry. Cas. 141.
[Aflirmed in 23 O.L.R. 536, 12 Can. Ry. Cas. 485.1

Injury to passenger in charge—Shipper of animal—Reduced rate.

Ry the terms of a special contract, in a form approved by the Board, it 
was agreed between the defendants and the plaintiff, a shipper of a horse by 
the defendants’ railway, that the defendants, granting to the plaint iff, 
traveling on the train in which the horse was being carried, for the pur-
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|iosp of taking care of it, tilt* privilege of trawling at a reilm-ed fart*. 
-Iiould “Ih* entirely free from lialdlity in r«*spect to his death, injury, or 
damage,” whether <aus«*d liy negligence or otherwise. The plaintitr. while 
-<• traveling, was injured, and brought this action to recover damages for 
his injury:—Held, that the defendants were authorized to make the con­
tract. and were thereby relieved from liability to the plaint iff. S< 281. 

•‘140 of the Hailway Act, 1000. considered. The word "impairing” in 
• 140 is intended to cover the case of total exemption from liability: Held, 
also, that it was immaterial whether the plaintiff, who signed the contract, 
had read it or knew its contents.

Heller v. (ïrand Trunk Ity. Co.. 1.1 Can. Hy. Cas. .10.1. 25 O.I..II. 117.
[Aflirmed in 2.1 H.L.R. 488. 11 Can. Hy. Cas. .107. |

Injury to I'anhknukr ( abbim.i ok iioiink ami parrknokb.
By a. 2 (.11) of the Hailway Act, 1000. "trallic” means the trallie of 

passengers, goods, and rolling stock; and the provision of the special con­
tract in «pieation in this ease (set out in the judgment of Mttlock. C.d.. 11 
Can. Ry. ( as. .10.1, 2.1 O.L.R. 117) entirely freeing the defendants from lia­
bility in respect of the death or injury of tin* passenger traveling in «-barge 
of a horse, both being carricil under the one contract, was not a destruction 
of all liability under the contract, but a limitation to the goods carried; 
and this came within s. .140 (2) of tin* Act. Upon this ground, tin* juilg- 
ment of Mulock. C.d., was a 111 rmed ; Riddidl, .1.. agreeing with the judg- 
m«*nt as to tin* meaning of the word "impairing” in s. .140 of the Act; 
and Falcon bridge, C.d.K.It., not dissenting therefrom.

Heller v. (hand Trunk Hy. Co., 1.1 Can. Rv. Cas. 107. 2.1 O.l..1». 4SS.
2 D.L.R. 114.

1,1 Allll.ITY OK RAILWAY TO t'ARKTAKKR OF I.1VK SUR K HkIMCKI) KXRK—1‘lMM 
TV OF CONTRACT.

One traveling upon a railway in charge of live stock at a re«liiee«l far»*, 
which is paid hy the shippi-r of the live stock, i* not bound by a special 
«■oiitract Iietween the shipper and tin railway company relieving the com 
pan y from liability in ease of bis death or injury, of which he had no 
knowledge, to which lie was not a party, and from which lie derived no 
benefit. |<ioldstein v. Can. Mac. Hy. Co., 21 O.I..H. .11b. specially referrcil 
to. |

Robinson v. (hand Trunk Hy. Co., 14 Can. Hy. Cas. 441, 5 D.L.R. .111. 
2(1 O.L.It. 4.17.

| Reversed in 14 Can. Hy. ( as. 444. 8 D.L.H. 1002, 27 O.L.H. 2t>0 ; re 
st«tre«l in 47 Can. S.C.H. 1)22, 15 Can. Ry Cas. 204. 12 D.L.H. 000. and 
reversed again in («rand Trunk Hy. Co. v. Holiinsoii. [1015] A.C. 7 lb. 10 
Can. Ity. ('as. .17. 22 D.L.R. 1.]

Liability ok railway company to uarktaklr ok i.ivi stock—ItKiimat
PARK.

One who travels upon a railway in charge of live stm-k, at a re<liie«*«l 
fare paid by the shipper of the stock under a special contract lad ween the 
shipper and the railway company, and pays no fare himsidf. and has no 
other ticket <ir other authorization entitling him to lie upon the train at 
all. cannot la* h«*ard to deny that he is traveling under the provisions of 
the sp«*cial contract, though he has neither read nor signed it, and is 
bound bv a provision therein relieving the railway company from liability 
for his death or injury, though «•ans«*«| by the imgligence of the company. 
It is within the power of the Board under the provisions of the Railway 
Act, 100(1, to authorize a contract relieving the company from liability to
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one traveling in charge of live «took at a reduced fare, for injuries caused 
hy the negligence of the company or otherwise. [ Dicta, in Goldstein v 
C.P.R., 23 Ü.L.R. 536, followed; Robinson v. Grand Trunk Ry. Co., 14 
Can. Ry. Cas. 441, 26 O.L.R. 437, ô D.L.R. 513. reversed.]

Robinson v. Grand Trunk Ry. Co., 14 Can. Ry. Cas. 444, 8 D.L.R. looj. 
27 O.L.R. 2110.

\Reversed in 16 Can. Ry. Cas. 264. 47 Can. N.C.R. 622. 12 D.L.R. 61)6. 
and restored in 19 Can. Ry. Cas. 37, 22 D.L.E. 1, [1915] A.C. 740. J

Liability of railway to caretaker OF STOCK—RKIHTKI) fakf.
One traveling upon a railway in charge of live stock at a reduced fare, 

which is paid by tbe shipper of the live stock, is not bound by a special 
contract between the ship|ier and the railway company relieving the coin 
pany from liability in case of his death or injury, of which he hud no 
knowledge, to which he was not a party, and from which he derived no 
luMiefit, and where the railway company failed to do what was necessary 
to bring the special conditions of the contract to the attention of the 
traveler. [Robinson v. Grand Trunk Ry. Co.. 14 Can. Ry. Cas. 444, h 
U.L.R. 1002, reversed ; Robinson v. Grand Trunk Ry. Co., 5 O.L.R. 613,
14 Can. Ry. Cas. 441, restored. |

Robinson v. Grand Trunk Ry. Co., 47 Cun. S.C.R. 622, 12 D.L.R. 61)6,
15 Can. Ry. Cas. 264.

[ Reversed in 19 Can. Ry. Cas. 37-1

Pkiiko.n in charge of live stock—Neoi.iuenob—Free vans—Contract
LIMITING LIABILITY OF COMPANY.

A railway company is liable in damages for the death of a person 
caused by the negligence of the company’s employees, notwithstanding 
that the party killed was in charge of live stock and was being carried 
on a free pass and had signed a contract releasing the company from all 
liability, where the party signing could not read or write, and could not 
have known the nature of the conditions signed, and the company had 
not done what was reasonably sufficient to give him notice of the con­
ditions.

Can. Pac. Ry. Co. v. Parent, 19 Can. Ry. Cas. 1, 51 Can. S.C.R. 234, 
21 D.L.R. 681."

[Reversed in 20 Can. Ry. Cas. 141.]

Liability to caretaker of stock—Reduced fare—Exemption from lia
BII.ITY.

One who travels upon a railway in charge of live stock, at a reduced 
fare paid by the shipper of the stock under a special contract between 
the shipper and the railway company, and pays no fare himself, and 
has no other ticket or other authorization entitling him to be upon the 
train, cannot be heard to deny that he is traveling under the provisions 
of the special contract, though be has neither read nor signed it. and 
is ImuiihI by a provision therein relieving the railway company from 
liability for his death or injury, though caused by the negligence of the 
company. | Robinson v. Grand Trunk Ry. Co.. 47 Can. S.C.R. 622, 15 ( an. 
Ry. Cas. 264. 12 O.L.R. 696. reversed.]

Grand Trunk Ry. Co. v. Robinson, 19 Can. Ry. Cas. 1, [1915] A.C 
740, 22 D.L.R. 1.

Carrier»—Live ntock—Injury to caretaker.
A condition in a live stock contract between shippers and a railway 

company, relieving the company of liability for injury or death of men
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in cliurgi: of cattle while living carried liy the railway, is binding mi tin- 
men so in eluirge if they accept passes, granted under the contract contain­
ing substance of the conditions, the acceptance or otherwise is a question 
of fact. (Can. Vac. Ky. Co. v. Parent, 21 D.L.R. (181, 51 Can. 8.C.K. 2-‘l4, 
19 Can. Hy. Cas. 1, reversed.]

Can. Pac. Ry. Co. v. Parent, 20 Can. Hy. Cas. Ill, [1917] A.C. 19.*», 
513 D.L.R. 12.

C. Lobs of Baggage.
JmW8 or BAGGAGE—XoTlCK OK VOX IMITONS.

The plaint ill purchased from an agent of the defendants at Ottawa 
what was called a land-seeker's ticket, the only kind of return ticket 
issued on the route, for a passage to Winnipeg and return, paying some 
thirty dollars less than the single fare each way. The ticket was not trans­
ferable and had printed on it a number of conditions, one of which limited 
the liability of the company for baggage to wearing apparel not exceeding 
#100 in value, and another required the signature of the passenger for 
the purpose of identification and to prevent a transfer. The agent ob- 
tained the plaintiff's signature to the ticket, explaining that it was for 
the purpose of identification, but did not read nor explain to her any of 
the conditions, and having sore eyes at the time she was unable to read 
them herself. On the trip to Winnipeg an accident happened to the train 
and plaintiff's baggage, valued at over #1,000, caught lire and was de 
stroyed. In an action for «lamages for such loss the jury found for the 
plaintiff for the amount of the alleged value of the baggage :—Held, re­
versing the judgment of the Court of Appeal, 1.*» A.15. (Ont.I .‘IKS, and 
the Divisional Court, 14 O.I5. (I2.>, (1 Wynne, ,1., dissenting, that there was 
sufficient evidence that the loss of the baggage was caused by defendants' 
negligence, and the special conditions printed on the ticket not having 
been brought to the notice of plaintiff she was not bound by them and 
could recover her loss from the company. 1.» A.R. (Ont.) .‘188, 14 0.15. 
tf2ô, reversed.

Rate v. Can. Pa«\ Ry. Co., 18 Can. S.( .15. (197, 1 Cum. S.C. Cas. 1ft.
(Considered in Robertson v. Grand Trunk Ry. Co., 24 O.I5. 7">; dis- 

cussed in Cobban v. Can. Pac. Ry. Co.. 2(1 0.15. 7.'12; «listinguished in 
Coombs v. The Queen, 2(1 Cun. S.C.15. If»; Mowat v. Provident Assurance 
Co.. 27 A.R. (Ont.) I17ô; Provident Savings Life Assur. Soc. v. Mowat, 
•12 Can. 8.C.R. 1(11; RoWrtson v. G rami Trunk Ry. Co., 21 A.R. (Ont.) 
204, 24 Can. S.C.I5. 611; Siblmld v. Grand Trunk Ry. Co., 18 A.R. (Ont.) 
184: explained in Robertson v. Grand Trunk Ry. Co., 24 Can. S.C.It. 
017: referred to in Grand Trunk Ry. ('<». v. Sibbaid, 20 Can. S.C.R. 205;
I.amont v. Can. Transfer Co., 19 O.L.lt. 291.J

BAGGAGE DKI.IVKRT SERVICE—NOTICE OF CONOITIONN.
The acceptance from a carrier of a receipt on which conditions are 

printed limiting his liability, creates no presumption of knowledge of 
them against the acceptor, within the meaning of art. 1(17(1, C.C. (Que.), 
which limits the operation of such printed notices to those who have 
knowledge of them.

Conway v. Canadian Transfer Co., 4ft Que. S.C. 89.

Tkankkkk company—Lost bagoagk Receipt—Condition limiting lia-

I See note of this case under Carriers of Goods (B).]
I.amont v. Canadian Transfer Co., 9 Can. Ry. Cas. .‘187, 19 0.1*15. 

291.
[Distinguished in Spencer v. Can. Pac. Ry. Co., 1(1 Can. Ry. Cas. 207.]
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ItAMi m.i: or i'Assi:\(ii:it—t oxihtion on ii.v k or check.

A passenger who checks his baggage on a ticket previously pvivlia'ed 
is not hound Iiy a eonditioii printed on ilie cheek hut nut on the ticket, 
limiting the liability of the carrier in ease of loss, where such condition 
was not brought to tlie notice of the passenger, and the circumstances 
disclosed no assent either actual or constructive to such condition by tin- 
passenger. 11 at mont v. Canadian Transfei Co., tt Can. Ry. Cas. .*1X7, l'>
< U..I!. 2111, considered.]

Spencer v. Can. I’ac. Hy. Co., 10 Can. Ry. Cas. 2H7, 1.1 D.LR. S.'IO. 2!* 
u.LR. 122.

Cun K itooM—Condition ox ai t i t it.

The liability of a common carrier with respect to baggage checked for 
«■ale keeping is that of a bailee for hire, and he is liable for a loss thereof 
through misdelivery notwithstanding a condition on the receipt limiting 
the liability, of which the holder Inul no notice.

McKvoy v. Craml Trunk liy. t o.. 35 U.L.R. 301.

D. Express Companies.
I ARItlAUE HY EXPRESS—LlAIIILlTY FOR SAFETY OF (IOODK—OXUS OF PROOF.

( 1 | An express company which formally undertakes to forward goods 
is not a mere agent or intermediary between the r and the actual
carriers. It is itself a common carrier, and. as such, liable for the safe 
carriage and delivery of the goods, and the onus of proof is on it to 
shew that loss of them is due to irresistible force or the act of God. (2i 
A -lause in a bill of lading for goods forwarded by express that the 
company will not be bound, in ease of loss, beyond a stated amount un­
less their value lie declared in it. is valid and binding.

Dominion Kxpress Co. v. Riitcnlicrg. IS Que. K.B. 53, 5 K.L.R. 314.

( OXXE< TIM! I.INF.8—ItEKPONHlHII.ITY FOR (.(illllS DAM ACEH IIVRl.XIl TRANSIT.

An express company is not responsible for the damages to goods en­
trusted for carriage, when the accident happened on another and connecting 
line of transfer, and the bill of lading contained a clause by which tin* 
company was relieved from any liability if the los* or injury happened at 
a place beyond its lines or control.

Neil v. American Kxpress Co.. 2 Can. Ry. Cas. 111. 20 Que. S.C. 253.

LlAHIMTY FOR CiROKK XFAil.KiKNCF.

A special condition that the defendants should not be liable for loss or 
damage, unless it should be proved to have occurred from the gross neg­
ligence of the defendants or their servants, did not avail the defendants, 
because the railway companies employed by the defendants for the trails- 
action of their business were to lie regarded as the defendants’ servants, 
and the negligence was to lie accounted gross negligence.

James Co. v. Dominion Kxpress t o., ti Can. Ry. Cas. 300, 13 O.L.R. 211.
[Approved in Dominion Kxpress Co. v. Riitenberg. is Que. K.B. 53.]

Privity of contract—Liarii.ity in tort.

I he plaint ill delivered to the Dominion Kxpress Co. at Toronto goods 
for transmission to Quebec. The goods were being carried in a car upon 
the defendants’ railway, when a collision took place, and the goods voi ­
dest royed; the car was the defendants*, but the contents were wholly un. 
dev the control and in the possession and under the physical oversight of 
a servant of the express company :—Held, that, although there was no

23
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privily of contract ltd ween the plaintiff and the defendant*. I lie plain 
I if.' had a good cause of action in tort. [ Review of the authorities. | The 
shipping hill contained various provisions limiting the liability of the ex 
press company, inter alia, also, this provision : "And it is also under­
stood that tin stipulation contained herein shall extend to and enure t<> 
the licuclit of each and every eonipanx or person to whom, through this
company, the below described property may Ik* intrusted or delivered lor
transportation": - Held, upon a construction of the whole shipping bill. 
ihat the defendants were not a company to whom, through tlie express 
company, the property was intrusted or delivered for transportation, and 
the goods were, therefore, not living carried by them under a special con­
tract with the plaint iff: and the\ were liable as in tort lor the value oi tin 
goods. | Lake Krie A Detroit River Ry. Co. \. Sales (I8!l.‘li. 2(i ( an. 
S.C.IL tltl.'l, distinguished.! (Quaere, whether, if the defendants had been 
such a company, they could have taken advantage of a contract made bv 
another company for their lienelit. but without their privity.

Allen v. Can. Lae. Ry. Co., I» t an. Rv. Cas. 4ns. lit O.L.IL 510.
| Allirmed in 21 ( I.L.lL 4 hi. I»( ( an. lly. Cas. 424 : relied on in Du rye.i

v. Kautrmau, 21 U.L.It. 1(11; referred to in llritish Columbia Idee. liv.
Co. v. Crompton. 4.’I Can. S.C.IL 7, lu Can. lly. Cas. 2(1(1. |

lit .MilI.ITY I N TOUT -AlJSK.Nl K OK CHIVITY.
The plaintill' delivered to the Dominion Express Co. at Toronto a trunk 

of valuable samples to be carried to (Quebec. The company gave him a 
receipt therefor, whereby, as lie failed to place a value on the articles in the 
trunk, their value was fixed, as between him and the company, at #.K>. 
'I'lie company was an independent company, operating upon the lines of 
railway of the defendants in Canada, under a general agreement with the 
defendants, by one clause of which the express company assumed all re­
sponsibility for and agreed to satisfy all valid claims for the lo— of or 
damage to express matter in its charge, and to hold the defendants harm­
less and indemnified against such claims. I'lie trunk was placed by the 
express company in a cur of the defendants upon the defendants' railway, 
and was there, in charge of the express company's servant, when a col­
lision occurred, as a result of which a lire took place, and the ♦ runk and 
contents were destroyed. 'I'lie defendants admitted that the collision wa­
rn used bv the negligence of their servants;—Held, that an action in tort 
lay against the defendants for the loss of the goods ; the defendants were 
liable for their “active" negligence in bringing about the collision: 
Held, also, that the defendants were not entitled, as against the plaint ill', 
to the exemption from liability stipulated for in their agreement with 
the express company, under which they received and were carrying the 
goods ; nor to the benefit of the limitation of liability to .<10 provided for 
in the plaintiff's contract with the express company; for to the tir-t 
agreement the plaintiff was a stranger, and to the second the defendant* 
were in the same position: and, in addition, the exemption clauses should 
be construed strictly, and the exemptions claimed would not extend to 
include an act of collateral or “active" negligence. | Martin v. Great In 
diau Peninsular lly. Co. (1807). L.R. .'I Kx. 0. specially referred to. Lake 
Krie & Detroit River lly. Co. v. Sales (1800). 20 Can. S.C.IL OO.'I. dis­
tinguished. | Semble;—That, if the agreement between the plaintiff and 
the express company had any application, the clause "that the stipulation 
contained herein shall extend to and inure to the benefit of each and every 
company or person to whom through this company the lie low de-cribed 
property may be intrusted or delivered for transportution" did not applv 
to the defendants, but to a person or company beyond the line of the de
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tendants* railway, to wIkhii it miglit be necessary for the express eompuiiv 
to part with the property in order that it. should reach its destination.

Allen v. Can. Pae. Ry.Co., 10 C an. Ity. Cas. 424. 21 O.L.R. 410.
[Judgment of Riddell, J., 1!) O.L.R. f»io, 10 Can. Ry. Cas. 408. allinued.]

Company’s keckipt to party other than their < i stomer—Spkciaj.
CONDITIONS.

A person who f rwards his railway baggage check* to an express com­
pany with instructions to take delivery of the baggage and reforward it 
by express may claim damages for its loss in transit while in their cus­
tody as upon the company's common-law liability, and is nut bound by a 
condition of a shipping receipt issued to the railway company on receiv­
ing delivery from it, purporting to limit the maximum liability of the 
express company in case of loss, where the contract evidenced by such 
shipping receipt is in terms made between the express company ami tin- 
railway company only and its provisions were not communicated to the 
owner of the baggage. The fact that an express company is enabled by 
statute to make use of a special form of contract impairing, restricting, 
or limiting its liability does not prevent the company from contracting 
upon the basis of a more extended liability as upon its contractual rights 
at common law. although such special form has received the approval of 
the Hoard, exercising governmental powers of supervision over common 
carriers.

Wilkinson v. Canadian Express Co. (Ont.), 14 Can. Rv. Cas. 2(17 7 
O.L.R. 450.

[See Edwards v. Sherratt, 1 East. 004; Lohden v. Cahier. 14 Times 
UR. 311; Hayward v. Can. Northern Ry. Co., 6 Can. Ry. Cas. 411; Merc­
er v. C.P.R., 8 Can. Ry. Cas. 37*2.]

LIQUOR SHIPMENT.
See Crimes and Offences.

LIVE STOCK.
See Carriage of Live Stock; Fences and Cattle Guards; Limitation of 

Liability (B.).

LOCATION.
See Construction and Location.

LOCOMOTIVES.
Causing fires, see Fires.
Injuries to animals, see Fences and Cattle Guards.
Excessive speed, see Crossing Injuries; Carriers of Passengers; High 

way Crossings; Railway Crossings.

LORD CAMPBELL’S ACT.
See Negligence; ityees; Heading and Practice; Government Rail-

Right of action in one province for death occasioned in another, see 
Conflict of Laws.
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.MANDAMUS.

LORD’S DAY ACT.
See Sunday Traflie: Constitutional Law.

MALICIOUS PROSECUTION.
See False Arrest.

MANDAMUS.
Mandamus compelling street railway to specifically perform contract 

with municipality respecting stn-vt ear service, see Street Railways.
Mandamus enforcing passenger accommodation and rates, see Tolls and 

Tariffs.
Annotations.

Whether mandamus, injunction, spécifié performance or damages, is the 
pmper remedy for the enforcement of covenants by railway companies. 
1 Can. Ry. Cas. 204. note (4).

Mandamus compelling transfer of shares. 7 Can. Ry. Cas. 373. 
REMOVAL OF RAILWAY FKNCKH—dl RtKDIVTION OF HOARD.

The concurrence of three conditions is necessary to give a right to pro­
ceed by mandamus—(a) an imperative official duty to he performed l»v 
a public body or officer; (hi a refusal to perform it; (e) the absence of 
any other recourse to remedy the consequences of such refusal. There is 
no imperative duty east on a municipal corporation to cause the removal 
of fences placed on one of its roads by the Federal Government at a point 
where Government railway crosses it. And the Railway Act, 1003, gives 
to the Board power to hear and determine complaints arising out of such 
a matter and its jurisdiction excludes that of the ordinary Courts. For 
these reasons the remedy by mandamus against the corporation is not

Carrier v. St. Henri, 30 <Jue. 8.C. 4.1.
Carriage of passkm.krs—Rates and accommodations—Enforcement.

Two questions must lie found in favour of the applicant before the writ 
of prerogative mandamus can issue: First, has the applicant a specific 
legal right to the performance of some duty by the respondent; and. 
second, will the applicant without the benefit of the writ be left without 
effectual remedy? Where the applicant sought a mandamus to compel 
the Grand Trunk Ry. Co., pursuant to s. 3 of their Act of incorporation, 
1(5 Viet. c. 37 (D.), to run a train containing third-class carriages, and to 
permit the applicant to travel therein on payment of a fare not exceeding 
one penny a mile:—Held, that the applicant had an adequate remedy 
under the provisions of the Railway Act, 100.3 (ss. 8. 23, 25, 44, 214, 204. 
1 icing specially referred to), and that that remedy could be more conven­
iently applied and executed under the direction and supervision of the 
Board than hv the Court; and the application was refused.

Re Robertson and Grand Trunk Ry. Co., 6 Can. Ry. Cas. 400, 14 O.L.R. 
497.

[See Rolicrtson v. Grand Trunk Ry. Co., 6 Can. Ry. Cas. 404.J

t'OM PCI.80RY EXPROPRIATION—COMPENSATION.

Where there is no contract between the parties respecting land taken by 
a railway company for a right-of-way, the landowner may lie entitled to 
relief, under Rule 870 of the King’s Bench, by way of mandamus to com-
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pel the company to proceed to Imw compensation determined under the 
provisions of the Railway Act. ItMMi.

Carr v. Can. Northern Ry. Co., 7 Can. Ry. Can. 25S. 17 Man. I ». I !. ITS.
SlIARFH—TRANSFER ON COMPANY'S HOOKS—MAXOAMIS TO IN FultH TRANS 

HR.

I lie owner of two shares of stock in the defendants’ railway, assigned 
them to the plainti 11*. endorsing the assignment on the certilicute. Tic 
plaintitr called at the head office and demanded that the necessary trail-In 
should he made on the company's hooks, and also saw the president : and 
after some correspondence, tin* transfer not having heeii made, lie procured 
a duplicate assignment of the stock, and placed the matter in the hands of 
his solicitor, who thereupon wrote I lie company demanding a transfer, and 
enclosed one of the duplicate assignments, and stated that he would at 
tend on a named hour, ready to surrender the certificate, and have tin 
transfer completed, and. on receiving a reply that it could not he attended 
to, this action was brought, in which an order for a mandamus wa- 
claimed. An interlocutory order made by a .fudge in Chandlers directin'.: 
a mandamus to issue, was. on appeal, to the Divisional Court, set usid-\ 
and the matter left for decision at the trial.

Xidles v. Windsor. Kssex & Lake Shore Rapid Ry. Co., 10 O.L.R. d.V.i. 
7 Can. Ry. Cas. .'107.

1)1 TY OF COMPANY TO TAKK I.ANIIS.
A railway company, in its rei|tiirenient of right-of-way, included, inter 

alia, land in which the plaint ill" had a leasehold interest, hut the right-of 
way was at no time wholly upon the plaintiffs property, the greater por 
tion being upon adjoining lands. The company, without proceeding to ar­
bitration. acquired the interest of the plaintiffs lessor, and built its road 
clear of but adjoining that portion of the indicated right-of-way over the 
land in which the plaint iff was interested. In an action to compel the 
company to acquire and pay for the right-of-way as indicated, the 
company contended that it could lie compelled to pay for only that portion 
of tlie right-of-wuv which it actually took possession of, and Irving. J.. at 
the trial, dismissed that contention and held that the plaint ill* was in­
juriously affected by the construction and operation of the railway:— 
Held, on appeal, Martin. J.A.. dissenting, that the trial .fudge was right.

McDonald v. Vancouver, Victoria & Eastern Ry.. etc., Co., 12 Can. Ry. 
Cas. (17. 15 B.C.R. 315.

[Reversed in 44 Can. S.C.R. 65. 12 Can. Ry. Cas. 74.j

Action to compp.i. expropriation—Compensation.
The approval and registration of plans, etc., of the located area of the 

right-of-way. under the provisions of the Railway Act. 1006, and the 
subsequent construction and operation of a railway along such area, do not 
render the railway company liable to mandamus ordering the expropriation 
of a portion of the lands shewn upon the plans which has not been ph\ - 
ieallv occupied by the permanent way so constructed and operated. 
Judgment appealed from. 12 Can. Ry. Cas. 67. 15 R.C.R. 315, reversed, 
Fit/patrick, C.J., and Davies. J., dissenting.

Vancouver, Victoria & Eastern Ry., etc.. Co. v. McDonald, 12 Can. Ry. 
Cas. 74, 44 Can. S.C.R. 65.

See Telegraphs,
MARCONI WIRELESS.



Sep Employees.

MECHANICS' LIEN.

MASTER AND SERVANT.

Annotation.
Applicability of rule of res ipsa loquitur. 23 Can. Ry. Cas. 305.

MEAL TICKETS.
Contract of railway company with restaurant keeper for the supply of 

meals to employees, see Contracts.

MECHANICS' LIEN.
Mechanics* Lien Act—Dominion railway.

A lien under the Mechanics’ and Wage Earners’ Lien Act. R.S.O. 1H97, 
e. 133, cannot be enforced against the railway of a company incorporated 
under a Dominion Act. and declared thereby to la* a company incorporated 
for the general advantage of Canada. Decision of a Divisional Court, 13 
ttl-.ll. 109. 0 Can. Ry. Cas. 300. allirmed.

Crawford v. Tilden et al.. G Can. Ry. Cas. 437, 14 O.L.R. 572.

Mechanics’ am» Wauk-Earners’ Lien Act—Not enforceaiii.e against 
Dominion railway—Constitutional law.

A lien under the Mechanics’ and Wage-Earners’ Lien Act. R.S.O. 1914. 
«•. I to. cannot be enforced against a railway company incorporated under 
Dominion Act. [Crawford v. Tilden. 6 Can. Ry. Cas. 437. 14 O.L.IL 572. 
followed; Johnson & Carey Co. v. Can. Northern Ry. Co.. 43 O.L.R. 10, af 
tinned on this point. | Where the lien cannot Ik* enforced against the 
property of the company, no valid lien, which justifies the plaintiff in 
proceeding to judgment under s. 49 of the Act. can Ik* established. [John­
son & Carey Co. v. Can. Northern Ry. Co., 43 O.L.R. 10, reversed.] 

Johnson & Carey Co., v. Can. Northern Rv. Co., 24 Can. Ry. Cas. 294. 
44 U.L.R. 533, 47 D.L.R. 75.

MEDICAL ATTENTION.
See Health Protection.
Compensation for medical attention, see Damages.
Duty of railway company as to persons injured, see Employees.

Authority of railway official to engage physician to render services 
to PERSON injured.

Where a person has been injured by a railway accident, the highest 
official of the company on the ground has authority to bind the company 
for the cost of such medical services and attendance as may be immediately 
requisite. And where the facts were reported by such official to the 
company immediately, and no disavowal or counter order was sent to the 
physician engaged until seven weeks later, the company is responsible to 
the physician engaged for the value of his medical attendance and services 
during this period.

Uuudreau v. Canada Atlantic Ry. Co., 24 Que S.C. 337.

MINES AND MINERALS.
See Title to Lands.
Compensation for, see Expropriation.

Can. Ry. L. Dig.—34.
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MONEY ORDERS.
( laiins for loss of money, see Claims.
Authority of agents to receive money orders, see Agents.

MORTGAGES.
See Bonds and Securities.

MOTIONS.
See Pleading and Practice.

MUNICIPAL OWNERSHIP.
Municipal ownership of street railways, see Street Railways. 
See Limitation of Actions.

MUNICIPALITY.
As party interested in protection of highway crossings, see Highway 

Crossings.
Municipal assent, see Street Railways: Highway' Crossings.
Actions for negligent construction or operation of municipally owned 

street railway, see Limitation of Actions.

NAVIGATION.
Obstruction of navigation, see Waters.

NEGLIGENCE.
A. In General.
B. Contributory Negligence.
C. Ultimate Negligence.
D. Injuries to Children.
E. Injuries to Husband or Wife.
F. Lord Campbell’s Act.

Injuries while visiting railway yard, see Warehouse, Yards and Work-

Lex Loci Actus as affecting liability for tort, see Conflict of Laws. 
Injuries occuring on Government railways, see Government Railways. 
Injuries occasioned by reason of defective station grounds, see Stations. 
Accidents occurring on bridges, see Bridges.
As creating nuisance, see Nuisance.
Injuries caused by fires, see Fires.
Injuries on street railways, see also Street Railways.
Injuries to employees, see Employees.
Injuries at crossings, see Crossing Injuries.
Damage occasioned by reason of construction of railway, see Expropria­

it! juries to passengers, see Carriers of Passengers.
Loss or damage to goods, see Carriers of Goods.
Injuries to live stock, see Carriage of Live Stock ; Fences and Cattle 

Guards.
Injuries or damage resulting from the accumulation of weeds, see Weeds.
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Negligence of railway constables in making false arrest, see Fal-e Arrest. 
Injuries caused by negligence of employee, see Limitation of Liability ; 

Carriers of Passengers.

Annotations.
Contributory negligence at highways. 1 Can. Ry. Cas. 3Ô0.
Negligence ami contributory negligence. 1 Can. Ry. Cas. 40"», 4 Can. Ry. 

Cas. 22f>.
Ixird Campbell's Act ; Measure and apportionment of damages. 2 Can. 

Ry. Cas. 18.
Negligence causing the allurement of children to places of danger. 2 

Can. Ry. Cas. 2Ô0.
Negligence on train of another company. 2 Can. Ry. Cas. 2f»9.
Review of cases of negligence. 3 Can. Ry. Cas. 310.
Injuries to children in consequence of failure to fence railway premises. 

4 Can. Ry. Cas. 11.
Injuries to children trespassing on railway premises, it Can. Ry. Cas. 

.100.
Ultimate negligence. 12 Can. Ry. Cas. 104. 40 D.L.R. 103.
Licensees and trespassers. !» Can. Ry. Cas. 300; 12 Can. Ry. Cas. 24.r>. 
Parents claim under Fatal Accidents law, Lord Campbell's Act. 1Û 

n i. i: os!».
Negligence or wilful act or omission. .<5 D.L.R. 4SI. 
liicoin|»eteiit employee. IS Can. Ry. Cas. 280.
Breach of statutory duty. IS Can. Ry. Cas. 284.
Defective system and premises. IS Can. Ry. Cas. 28Ô.
Common employment. IS Can. Ry. Cas. 28.1.
Specific ami general allegations of negligence, lit Can. Ry. Cas. 213. 
Nuisance authorized by municipal by-law authorized by provincial stat­

ute. lit Can. Ry. Cas. 230.
Injuries caused by interference with dangerous equipment. 19 Can. Ry. 

Cas. 245.
Ultimate negligence. 21 Can. Ry. Cas. 288.
Animals at large. 21 Can. Ry. Cas. 135.
Doctrine of res ipsa loquitur. 23 Can. Ry. Cas. 305.

A. In General.
• loi.NT Ol'KKATION OK RAILWAY RkhPON slid MTV FOU \« T Of JOINT EMPLOYER

Traffic aukkf.m f.nt.

Where by the negligence of the train despatcher engaged by the (l.T.R. 
< o.. and under its control and directions, injuries were caused by a collision 
of two I.C.R. trains on the single track of a portion of the (J.T. Ry. oper­
ated under the joint t rallie agreement. ratified by the Act, 02 & 03 Viet, 
c. .» (I).), the company is liable, notwithstanding that the train dispatcher 
was declared by the agreement to lie in the joint employ of the Crown and 
the railway company, and the Crown was thereby obliged to pay a portion 
of his salary. Judgment appealed from, allirmed. 

tirand Trunk Ry. Co. v. Hoard. 30 Can. S.C.R. ÜÔÔ.

Loss of iiauu auk—Notice of conditions.

|See note of this ease under Limitation of Liability (C.).]
Bate v. Can. Pat*. Ry. (1889), 1 Cam. S.C. Cas. 10, 18 Can. S.C.R. 097.



Li Alt I MT Y OF JOINT OWNERS—JolNT OWNERSHIP OF TIIK CltOWX AM) A 
PRIVATE COMPANY.

When the trains of two railways run over a section of the line of one of 
them, under an agreement which provides, inter alia, that tin- servant* 
employed on the section in common use. shall he considered, and shall lie, in 
fact, in the joint employ of the owners of the two railways, the latter are 
both jointly and severally liable for the consequences of a collision of tu.» 
trains belonging to one of them, caused by the fault or neglect of a servant 
so employed. If, therefore, one of the railways is the property of the 
Crown, and the other of a private company, the latter is liable in damage- 
as sole tortfeasor. | Atkinson v. Grand Trunk Ry. Co.. ‘27 Que. S.C. 227, 
ullirmed.J

Atkinson v. Grand Trunk Ky. Co., .'hi Can. S.C.ll. Of>il.

Statvtoby rules for running of trains—Observance iiy employees.
The provisions of the Railway Act for the protection and safety of the 

public are not supposed to provide for all possible contingencies and tin- 
fact that mechanics and officials in charge of trains have observed them 
does not suffice to relieve their employers from liability in case of ueei 
dent. They are also bound to act with ordinary prudence; for example, 
trains should not be run at the maximum speed prescribed in places where 
there is danger in doing so.

Grand Trunk Hy. Co. v. Feet can, 20 Que. K.H. 131.

Person killed between tracks and platform—Trespasser or licensee 
—New trial.

Carruthers v. Toronto & York Radial Ry. Co., 10 O.W.ll. 083, 3 U.W.N 
14.

In lock ED turntable—Infant.
Can. Pae. Ry. v. Coley, 3 E.L.R. 120 (Que.).

Walking on track in a stormy day—Liability of railway for dextu. 
Grand Trunk Ry. Co. v. Parent, 7 D.L.R. 81U.

Rreaoii of statutory duty Right of action.
Where a statutory duty is imposed, neglect of the duty gives the party 

damnitied thereby a right of action, unless the person damnitied is excluded 
from a particular class of persons who are alone intended to be benefited 
by the statute.

Winterburn v. Edmonton, Yukon & Pae. Ry. Co., 0 Can. Ry. Cas. 7, 1 
Alta. L.R. 208.

Proximate cause—Injury caused by a thing—Fault of the owner.
In an action of damages for an injury caused by a thing, it is incumbent 

upon the plaintitr to establish affirmatively, not only the damage claimed, 
but also fault, negligence or imprudence on the part of the defendant, us 
owner or person having the care of the thing. Such ownership or care has 
not, in law, the effect of placing upon the defendant the burden of proving 
negatively the absence of fault on his part, or that of his servants.

Can. Pae. Ry. Co. v. Dionne. 10 Can. Ry. Cas. 57, 18 Que. K.H. 38,1. 
[Relied on in Shawinigan Carbide Co. v. Doucet, 42 Can. S.C.R. 300, 18 

Que. K.H. 288.1

Injury to trespasser—Excessive speed—Proximate cause.
A railway company may be liable for injury to a trespasser upon the
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right-of-way in lireuvli of s. 408 of the ltailway Act, 1000, if their engine 
driver neglected to apply the emergency brakes at tin- time lie became aware 
of the danger of accident when he first noticed deceased attempting to 
cross the tracks.

111 inrich v. < an. Vac. My. Co.. 12 D.L.H. .'107. 15 Can. My. ( as. 303, re- 
versed: Judgment of B.C. Court of Appeal (not reported), affirmed.]

Can. Pac. Hy. Co. v. Jlinrich, 10 Can. Ilv. Cas. 30.1, IS Can. fS.V.R. ô.'»7, 15 
D.L.R. 472.

Locomotive engineer-—Duties as to precaution—Collision.
A locomotive engineer or other railway employee having control of the 

tracks, after becoming aware of the presence of any person dangerously 
near the track, however imprudently, is bound to use ordinary care to 
avoid injury to him when he knows that the danger of collision is immi­
nent; mere knowledge that the danger is possible is not enough, there must 
he knowledge that a collision was likely to occur. [Mills v. Armstrong, Id 
A.C. 1; Purdy \. (I.T. Hy. Co. (1304), (Ont.i. un reported; Jones v. Toronto 
& York Radial Co., 23 O.L.M. 331, 12 Can. My. Cas. 430; Weir v. C.P.R . 
10 A.M. (Ont.), 104, referred to.J

London v. Ora ml Trunk Hy. Co.; Summers v. Orand Trunk Hy. Co.. 
18 Can. Hy. Cas. 174, 32 O.L.H. 042. 20 D.L.H. 840.

Verdict of jury—Direct act or omission causing injury Presi xiv
TIOX.

A finding by the jury in «% negligence action against an electric railway 
company that the defendants were guilty of negligence consisting of the mo- 
tornian being incompetent of running the car will not in itself he sufficient 
to render the company liable unless it. is proved in evidence and found h\ 
the jury that the incompetence of the motorman resulted in some definite 
act or omission which was the direct cause of the injury. Where the only 
linding of the jury on the ipiestion of negligence in a collision case against 
an electric railway company was. that the defendants were negligent ii. 
appointing an incompetent motorman, it is to lie assumed that the jury 
found in defendants' favour on the other ipiestioiis raised in the case, such 
as the speed of the car, the failure to sound the gong, the sufficiency of the 
brakes and the alleged operation of the car on the wrong track of a double 
track system.

Meliner v. Winnipeg Klee. Hy. Co., 18 Can. Hy. Cas. 173, ‘21 D.L.H. 780.

Highway crossing—Dangerous suiiway.
A railway company charged with the duty under the Railway Act. 1300, 

s. 241, to maintain safe structures by which any highway is carried over 
or under any railway, will lie liable for injuries resulting from the danger­
ous condition of a subway constructed by the railway company at the ex­
pense of a municipality.

Burrows v. («rand Trunk Hy. Co., 18 Van. Hy. Cas. 183, 23 D.L.H. 173.

Operation—Vxcovered switch rods.
In the absence of any regulation by statutory authority requiring a rail­

way company to cover the switch rods of a hand switch on the railway, it 
is not open to a jury to lind that the failure to do so constitutes negligence. 
[Zuvelt v. Can. Pac. Hy. Co.. 23 O.L.R. (102, 12 Can. Hy. Cas. 420, re­
ferred to.]

Mallory v. Winnipeg Joint Terminals. Is Van. Hy. Vas. 277, 22 D.L.H. 
448.

| Affirmed in 23 D.L.H. 20. 20 Van. Hy. Vas. 382, followed in Nelson v. 
Can. Pac. Ry. Co., 3Û D.L.H. 318.



i MT.u.vnox—Switch hoiks cxcoverf.d—Findings ok jvry.
A finding by a jury of negligent*** in permitting switch rods to In* un 

euvered will not lie upheld when tin* evidence is that the practice univers 
ally followed on this vont incut was observed, ami no evidence was given that 
covering was practicable. [Mallory v. Winnipeg Joint Terminals, 22 
D.L.R. 44X, 25 Man. L.R. 450, IX Can. Ry. ('as. 277. a 111 r tiled. J

Mallory v. Winnipeg Joint Terminals, 20 ( an. liy. Cas. 5X2. 53 Can. 
> < .15. 323. 2'J D.L.R. 20.

| Discussed in Herman v. Can. Vac. Ry. Co.. 23 Can. Uy. Cas. 410. 44 
D.L.R. 343; distinguished in Nelson v. Can. I’ac. Ry. Co., 55 Can. S.C.Ii, 
020. 30 D.L.R. 700. 25 Can. Ry. Cas.]
LICENSEE- DaM.XOEK—LaYïXII XV.XTEB l'H*E8.

In obtaining permission from the Hoard to lay a water main under the 
railway yard of tin* respondent, tlie applicant, who is a mere licensee, should 
assume responsibility for all damages that may occur, arising from any neg 
ligence on the part of its employees or those of tin* respondent, connected 
with the laying, returning or repairing of its water pipes, through the re 
spondent's property.

Winnipeg v. Can. I’ae. Ry. Co. ((imiter Winnipeg Water District Casei, 
23 Can. Ry. Cas. 75.

I IIOSSIXU TRACK IX KUO NT Of ELECTRIC (Alt — RkAS|IX AlU.K CARE—Cl IUT'.XI 
STANCES.

A person about to cross a track in front of an electric car running on 
rails must exercise reasonable care. What is reasonable care depends on 
the circumstances of each case and is a matter to be determined by the

Orth v. Hamilton, (irimshy & Heamsville Klee. Ry. Co., 23 Can. Ry. Cn«. 
344. 43 D.L.R. 137. 43 D.L.R. 544.

NEULIUKXCE OF EM I» IX) Y EES OK TXVO IUFKK.RE.XT COMPANIES—JOINT AND NEV 

KRAI. LIABILITY.

'Plie jury having found on suflicient evidence that an accident resulted 
from the common negligence of the employees of txvo different companies, 
such companies arc in laxv jointly ami severally liable for the damage.
(«lealinotte v. Couillard ( IXH4), 3 Que. Q.H. 4111, distinguished.)

(irand Trunk Ry. Co. and Montreal v. McDonald, 23 Can. Ry. Cas. 3li|, 
57 Can. S.C.R. 2(18, 44 D.L.R. 1X0.

Street car approach ino ilxilxv.xy crossing—Xkui.iuexce of motorm an— 
Collision with xvokk train—Injvry to paskenoer.

An electric railxvay company xvhieh by tin* inexcusable negligence and 
breach of rules of one of its motormen, places t lie passengers of a car in i 
position of great peril from imminent danger of collision with a railway 
work train, is liable in damages for the death of one of the passengers who 
becoming terrified jumps or falls oil" the car and is killed by the train. 
The trainmen being suddenly faced with a new situation of danger which 
gave them little, if any time to think and act. even if they could have done 
anything more tha i was done to avoid the accident are not required to po> 
sess the presence of mind which would enable them to do the best thing 
possible. A work train is not required to he equipped with air brakes.

Hartlett v. Winnipeg Klee. Ry. Co. and Can. Northern Ry. Co., 23 Can. 
Ry. Cas. 3X1, 2ft Man. L.R. HI. 43 D.L.R. 32(1.



NEGLIGENCE.

Railway yard - Switch stand too near to track—oper at ion.
Iii un action by a freight conductor in the employ of the defendant com­

pany for damages for injuries sustained while making a Hying or drop 
switch, the jury found that there was no negligence on the part of the 
plaintiff, hut that the defendants were guilty of negligence in building the 
switch which the plaintilf was operating at the time of his injury. Haul- 
tain, C.J.S., on appeal held that in view of the evidence, which was con­
flicting, the verdict could not he said to he perverse ami should not be dis­
turbed. Newlands. J.A., thought that, the jury having held that the de­
fendants were guilty of negligence, in having the switch too near the track, 
not for all purposes hut for the purpose of performing the operation in 
which the plaint it!' was injured ami that operation being a proper one to In* 
performed, at the time ami having been properly performed, the verdict 
should not he disturbed. Uimmit and Elxvood, «1.1.A., held that, according to 
the evidence, the cause of the accident was the cutting away of the engine 
from the cars at a point too close to the switch and whoever was responsi­
ble for this was guilty of the negligence which caused the ac. nt. Also, 
the defendants could not he said to he negligent in placing the switchstaml 
when it was done under the advice of their railway experts, with whose 
opinions nearly all the experts at the trial agreed, juries could not la* al 
lowed to set up a standard which should dictate the practice of railway com 
panics in the conduct of their business and the verdict should lie set aside. 
[Nelson v. C.lUl. Co. (1917), 39 D.Llt. 760, 55 t an. S.C.R «20, [1918] 
2 W.W.R. 177: Mallory v. Winnipeg Joint Terminals (l91«i, ‘29 D.L.Il. 
2u. •‘>.‘1 Can. S.l'.li. 323, 20 Can. Ry. Cas. 382, discussed.]

Herman v. ( an. Par. Ry. Co.. 23 Can. Ry. Cas. 410. 44 D.L.R. 343.

Train ki n .iointi.y iiy two companies- Négligeai i: or enginker --Con­
trol or SERVANT AT TIME OF ACCIDENT.

An agreement was entered into between the Central Vermont Iiy. Co., 
which was operating a line between St. Albans. I s..\., and St. Johns, P.tJ., 
ami the (Irand Trunk Ry. Co., which was op at ing a line between St. 
Johns and Montreal whereby they were to roi i train jointly between St. 
Albans and Montreal. The same train crew w -, to remain in charge during 
the trip, hut each company was to pay the < \ while running over its own
line and each company was to assume all il itv for loss or damages sus 
tained in operating trains on its own lim I lie Court held that the Central 
\ennont Co. could not lie held liable fur damages for injuries caused by 
the negligence of the engineer while running on the Grand Trunk Co.'s line 
between St. Johns and Montreal. As the engineer was at the time of the 
accident under the control of. and paid by the (Irand Trunk Co., it alone 
was liable.

Central Vermont, Ry. Co. v. Bain; (Irand Trunk Ry. Co. v. Bain, 48 
D.L.R. 199.

Railway rvi.es—Switch stand and fixed signal.
A switch stand is not a lixed signal within the meaning of the railwax 

regulations ami is governed by different rules; an engineer is not guilty of 
negligence in passing a red light on a switch stand, although compelled by 
the railway rules to stop where such is slicxvn as a signal.

Walker v. Can. Pac. Ry. Co.. 23 Can. Ry. Cas. 390. 11 8.L.R. 192, 40 
D.L.R. 647.

(AHirmed in 23 Can. Ry. Cas. 399.|

Railway rules—Switch stand and fixed signals—Operation.
A switch bland i» not a lixed signal within the meaning of the railway
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rules and regulations and is governed by different rules; an engineer is not 
guilty of negligence in passing a red light on a switch stand although t om 
pel led by the railway rules to stop where such light is shewn as a fixed 
signal. Per Anglin, «).:—The words “must know" in rule 401 do not import 
knowledge acquired by use of the engineer’s own eyes to the exclusion of 
every other source of knowledge however reliable.

Can. Pae. Ry. Co. v. Walker, 23 Can. Ry. Cas. 300, f>7 Can. S.C.R. 403, 43 
D.L.R. «08.

Operation—Coal com pa mes— I >m-:< -ti ye appliances.
A coal company which operates wholly on its own lands in connection 

with its mines a railway and on it carries passengers and freight may 
properly be found negligent in operating its ears with a “link and pin ’ 
coupling long after the general introduction of safer and better methods, 
although the company may not be subject to the Railway Act, 1006, s. *264. 
| Fraliek v. (3.T.R.. 43 Can. S.C.R. 404. 10 Can. Ry. Cas. 373 ; Stone v. C.P.R., 
47 Can. S.C.R. «34, 13 D.L.R. 03. referred to.] *

Cook v. Canadian Collieries, 21 D.L.R. 215.

Brakes on cars released ry children.
A company which, by its employees, without the authority of the owners 

of a railway, moves ears placed on a track at the top of a grade for the 
purpose of being unloaded further down the grade, and merely hand brakes 
them, without securely air braking and blocking them, assumes the risk ot 
the ears’ being started down the grade by mischievous boys releasing the 
brakes, and is responsible for all resulting damage to life or property.

(«call v. Dominion Creosoting Co.; Salter v. Dominion Crcosoting Co., 30 
D.L.R. 242.

Negligence—Bumping of car.
Failure to detect bumping by a railway car, which later overturned, does 

not of itself imply negligence.
Pyne v. Can. Pae. Ry. Co., 37 D.L.R. 751.

Duty of engineer to look and warn—Speed—Joint operation.
An engineer in charge of a locomotive is not obliged constantly to look 

forward to see if there is anyone or anything on the track, and he may oc­
cupy himself, while the train is in motion, in making repairs to his engine 
if he has given the warnings required by law at crossings and other places. 
Where there is no statutory regulation as to the speed of a railway train 
it cannot lie taken into consideration to determine the cause of an accident. 
A railway company which grants to another company the right of running 
over its line and its joint operation is liable for the consequences of acci­
dents which occur on it.

Collin v. G.T.R. Co., 48 Que. S.C. 106.

Engine without lights.
A railway company which permits the public to habitually use its track 

as a short cut, knowing it to be so used, is guilty of negligence, if with­
out giving the public warning it runs an engine, without lights and with 
a defective whistle, over the track on an extra trip, on a dark and windy 
night. [Lowery v. Walker, [1011] A.C. 10, followed.] 

llerdman v. Maritime Coal, Ry. & Power Co. (N.S.), 40 D.L.R. 06, an­
notated.
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B. Contributory Negligence.
Walking between rails—Nonsuit.

A railway car in which was a horse in charge of the plaintiff had on ar­
rival at a station been shunted on to one of several lines of rails in the 
defendants’ station yard. The plaintiff left the ear ami returned to it. 
crossing several tracks in doing so. and again left it. in broad daylight, to 
procure water for the horse. There was less snow between the rails than 
upon the space between the tracks, and the plaintiff, according to his own 
evidence, having to walk some little distance along the railway lines, chose 
to walk between the rails to avoid getting his feet wet, and while so walk­
ing was overtaken by an engine ami tender slowly moving, reversed with­
out the necessary warning, and was knocked down and injured:—Held, al- 
lirming the nonsuit at the trial, that even if the defendants were guilty of 
negligence in not giving notice that the engine and tender were in motion, 
the accident was caused not by reason of their negligence but by the plain­
tiff’s own negligence in choosing to walk in a place of extreme danger, in 
stead of a place of perfect safely which >\as open and known to him. |('al- 
lender v. Curictnn Iron Co. (1893), 0 Times L.R. 040, and (1894) 10 
Times L.R. 3U0, followed. |

Phillips v. tirant! Trunk Ry.. 1 Can. Ry. Cas. 309, 1 O.L.R. 28.
I Distinguished in Tinsley \. Toronto Ry. Co., 15 O.L.R. 438; referred to 

in London & Western Trusts v. Lake Krie, etc., Ry. Co., 12 O.L.R. 28; Pres­
ton v. Toronto Ry. Co., 13 O.L.R. 309. J

Defence to action —Breach of statutory duty.
Contributory negligence may be a defence to an action founded on a 

breach of statutory duty.
Deyo v. Kingston & Pembroke Ry. Co., 4 Can. Ry. Cas. 42, 8 O.L.R. ôss.
I Distinguished in Munia v. Can. Pae. Ry. Co., 14 O.L.R. 147, Ü Can. Ry. 

Cas. 444; referred to in Street v. Can. Pae. Ry. Co., 18 Man. L.R. 342.J

Obstruction of view—Reasonable care after passing.
A tool house obstructing the view of a railway track for a considerable 

distance does not exonerate the injured from contributory negligence, 
where, after passing the obstruction, he could, by the exercise of reason­
able care, have looked in the direction from which the train was coming 
and thus avoid the injury.

Andreas v. Can. Pac. Ry. Co., 5 Can. Ry. Cas. 440, 2 W.L.R. 24V.
[Affirmed in 5 Can. By. Cas. 460, 37 Can. S.C.K. 1.]

When contributory negligence a defence.
In order to disentitle a plaintiff to recover upon the ground of contrib­

utory negligence it must be found distinctly that the accident was at­
tributable to his failure in the duty imposed upon him. [Rowan v. Toronto 
Street Ry. Co., 29 Can. S.C.R. 718, referred to. |

Dart v. Toronto Ry. Co. (No. 2), 8 D.L.R. 121, 4 O.W.N, 315.

Injury to person on track—Licensee,
A railway company is not answerable for the death of a person who. in 

possession of his faculties of seeing nn'd hearing, walks along a railway 
track without looking for an approaching train which he could have seen 
by the exercise of the most ordinary care. A licensee who walks along a 
railway track assumes all risk of injury from being struck by trains.

IIinrich v. Can. Pae. Ry. Co., 15 Can. Ry. Cas. 393, 12 D.L.R. 307.
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A person living given » gratuitous ride on a wagon and sitting Inside 
the driver in under no duty on upproaching the crossing of an electric 
railway to use extraordinary eare as t<» the approach of cars: and on hi» 
living killed in a collision with a car not seen hy either of them, an action 
on hehalf of his family against the electric railway for damages for his 
death is not defeated by a finding that the deceased was negligent in not 
taking “extraordinary precautions to see that the road was clear," in 
view of further Undings of excessive speed by the railway and that I In- 
railway motornian could have stopped the car and haw avoided the acci 
dent had it not been for the defective brakes which the railway negligent 1\ 
maintained as part of the car equipment. | Brenner v. Toronto By. t o., 
ti ( an. By. ('as. 291, Id U.I..B. 423. on appeal 7 Can. By. Cas. 210, là 
O.L.B. 19», and 8 Can. By. Cas. 108. 40 Can. S.C.B. 540. considered; Bike 
v. Linden (ieneral Omnibus Co.. 8 Times I..B. 104; Dublin, etc., By. Co. 
v. Slattery, 3 A.C. 1155; and (iranil Trunk By. Co. v. McAlpine. 13 D.L.B 
018, 11913] A.C. 838; Scott v. Dublin, etc.. By. Co., 11 Ir. C.L. 377; and 
Herron v. Toronto By. Co.. 11 D.L.B. 007, 1» Can. By. Cas. 373, referred
to. I

Loach v. British Columbia Klectric By. Co., 17 Can. By. Cas. 521. 10 
I).I..B. 5245.

| Allirmed in 20 Can. By. Cas. 300, 23 D.L.K. 4; followed in Ontario- 
Ilughes-ttwens v. Ottawa Klee. By. t'o., 23 Can. By. Cas. 252.

KfKICIKXT CACHE—DKFKXHK.

In an action for negligence causing death in which a defence of con­
tributory negligence is raised, if a negligent act on the part of the de 
ceased is established which was the etlicient cause of the fatal injury 
the i| nest ion of the deceased's view of the possibilities of his act is im 
material, and whether the possibility of injury was or was not foreseen 
by him all the consequences which are the direct anil natural outcome 
of his negligent act are attributable to same in bar of the action. [Lake 
Krie «Sc Western By. Co. v. Craig, 73 Fed. Bep. 942, criticized.] Negligence 
or want of ordinary care or caution on the plaint ill's part as constituting 
contributory negligence may disentitle him to recover where it is such 
that otherwise the injury could not have happened. [Smith v. London & 
S. \\. By. Co., L.B. li C.B. 14, referred to; and see Jones v. Can. Pac. By. 
Co., 39 O.L.B. 331, 13 D.L.H. 999, 19 Can. By. Cas. 395, and (irand Trunk 
By. Co. v. McAlpine, 13 D.L.B. 918. [1913] A.C. 838, 19 Can. By. Cas. 
186. |

Cook v. (Irand Trunk By. Co., 18 Can. By. ( as. 159, 32 O.L.B. 198, 19 
D.L.B. 999.

ACCIDENT AT CBOH8IXii—BlUIXO WITH AXOTHKB.

Contributory negligence of the person who had hired the vehicle and 
was himself driving it is not attributable to the passenger who is riding 
with him in the vehicle and who has no control over same, in answer to 
the latter's action for damages against the railway, under the Fatal Acci 
dents Act (Ont.), where the passenger jumped from the vehicle when 
a collision seemed imminent and was killed and the accident was due in 
the company’s neglect of its statutory duty under s. 279 of the Bailway 
Act. 1999, to give warning of the approach of the train moving reversely 
over a level crossing.

Mitchell v. (Irand Trunk By. Co., 18 (an. By. Cas. 188, 22 D.L.B. 894.



NKGLIUKM K,
IXJI'KY AVOIIIAIIT.K NOTWITHSTANDING COXTKIUl TOBY XEUI.hEM K 1*1.11 - 

M A TH X KO MUE N CK.

Kvcn if the «h-ei-ased who wan killed while frosting the railway was 
guilty of contrihutory irngligcmr in nut looking fur u|i|iruavhing train* 
«lamage» will lie awarilvil against the railway if there was such ultimate 
neyligeiive on the part of its employees operating the train that the ml 
lision might have lieen avoiileil after they liera me aware uf the danger 
had the watehinaii stationed at tlie rear of the train moving reversely 
shouted a warning (on aeeing the horses and load of lumlieri, to the 
driver walking on the far side and not visible to him. instead of jump­
ing oir and attempting only to warn the other train hands. |.loues v. fan. 
I'ae. Ily. Co., :$II D.L.R. :t:si. 11 D.L.R. tmo. Iti t an. lly. fas. .105; Wake 
lin V. London & S. W. lly. Co., 12 App. fas. 41. referred to. |

O'Callaghan v. (ireat Northern lly. Co.. 18 (an. lly. las. loti, 2(1 D.L.R. 
14.1.

Common fai i.r—Xeui.iuente of I'I aintiff soi t: effective cm sc.

By the law which prevail* in the I'rovince of (Jueliee in actions for 
negligence where ImiMi parties have lieen in fault, damages are awarded 
proportionate to the degree in which the respective parties are to Maine ; 
where, however, the sole effective cause of an accident is the plaintiff'» 
own negligence he is not entitled to recover any damages.

Can. I’ae. Ilv. Co. v. Frechette, is (un. lly. Cas. 2.11. (Illl.l| A.f. 871. 
22 D.L.R. .1.1(1.*

Co.NTINl 1X0 NEGLIGENCE OF DEFENDANT—CACSF OF IX.1I BY.

The principle that the contributory negligence of a plaintiff will not 
disentitle him to recover damages if the defendant, by the exercise of 
«•are, might have avoided tile result «if that negligent^1, applies when* the 
defendant, altlmugh not «•«immitting any infligent act subaequent to the 
plaintiff’s negligence, has innipucitut«‘d himself by his jirevious negligence 
from exercising such care as wotihl have avoi«le«l the result of the plain- 
till's negligence. (Loach v. British Columbia Klee. Ry. Co., Itl D.L.Il. 24.1. 
Ill B.C.U. 177, 17 fan. lly. ( as. 21 affirmed; .lodgment of Anglin, .L, in 
Brenner v. Toronto Ry. Co.. 1.1 O.L.R. 42.1. 0 fan. Ry. fas. 2111, approv«*d.| 

British Columbia Kl«*\ lly. Co. v. L«iach. 20 Can. lly. fa*. .100. |IOltt| 
1 X.f. 71», 2$ D.L.R. 4.

[Con*idem! in Tait v. British Columbia Klee. Ry. Co.. 20 Can. lly. fas. 
408; f«dlow<‘<l in ('«ilumliia Bitulithie v. British Columbia Klee. lly. Co., 
21 fan. Ry. Cas. 24.1. .17 D.L.R. 04; considered in Smith v. Regina, 21 
t an. Ry. fas. 270. .14 D.L.Il. 218; applied in Critehley v. Cun. Northern 
Ry. Co., 21 Can. Ry. Cas. 277. 14 Alta. L.R. 24.1.

C. Ultimate Negligence.
Time—Anticipated hanger.

In an action for negligence against a railway «‘ompany the trial .Imlge 
should confine all questions of ultimate negligence to the time from which 
the defendants or their servants «-ouhl have anticipatml the danger. 

McKachen v. (Iralid Trunk lly. Co., 2 D.L.Il. 588, 1 O.YV.X. 028.

CoX< TRBENT CACHES.
W here an injury is the direct immi'iliate result «if two operating caus«\s, 

viz... tin- negligence of the plaintiff ami that «if the «lefendant, the plain­
tiff cannot recover damages.

Long v. Toronto Ry. Co., 10 D.I..R. 100, 15 tan. lly. ( as. 35.
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Concubrent x kglig i : \ ce.
In an action of negligence, a plaint iIV, whose want of care was a direct 

and effective contributory cause of the injury complained of. cannot re 
cover, however clearly it may be established that, hut for the defendants* 
earlier or concurrent negligence, the mishap, in which the injury was re­
ceived. would not have occurred. | Herron v. Toronto Ry. Co. (No. 1 ), 
G D.L.R, ‘21.1. reversed.]

Herron v. Toronto Ry. Co., 1.1 Can. fly. Cas. 373, 11 D.L.R. 097, 28 
O.L.R. 59.

Ul.TIMATE XKGI.lGKXl'E.
VItimate negligence is constituted by a repetition or continuance of 

tile primary negligent act coupled with a present ability to discontinue 
or avoid it. and a failure to do so. [ICC. Klee. Ry. Co. v. Loach, 23 D.L.R. 
4. [191G] 1 A.C. 719, 20 Can. Ry. Cas. 399, considered.]

Smith v. Regina, 21 Can. Ry. Cas. 270, 10 Sask. L.R. 72, 34 D.I..R, 
238.

[Allirmed in 42 D.L.R. 047.]

INJURY AVOIDAKI.E N OT WITH ht A X 1)1 NO COX Tit I III TORY NEGLIGENCE.
In an action for damages for injuries sustained, where contributory 

negligence is alleged, a new trial will be ordered if the attention of the 
jury has not been directed to the question whet lief but for the negligence 
of the defendant the accident might iiave been avoided notwithstanding 
the negligence of the plaintiff, and their finding is not conclusive on tlii- 
point. [Loach v. British Columbia Elec. Ry. Co., 23 D.L.R. 4, [19191 1 
A.C. 719, 20 Can. Ry. Cas. 3G9, followed.]

Ontario—llughes-Owens v. Ottawa Elec. Ry. Co., 23 Can. Ry. Cas. 232, 
40 O.L.R. G14. 39 D.L.R. 49.

D. Injuries to Children.
Failure to fence—Contributory negligence—Infant.

[See note of this case under Fences and Cattle Guards (A).]
Potvin v. Can. Pac. Ry. Co., 4 Can. Ry. Cas. 8.
[Tabb v. Grand Trunk Ry. Co., 4 Can. Ry. Cas. 1, 8 O.L.R. 203, fol­

lowed.]

Failure to fence—Infants—Contributory negligence.
[See note of this case under Fences and Cattle Guards (A).]
Tabb v. Grand Trunk Ry. Co.. 4 Can. Ry. Cas. 1, 8 O.L.R. 203. 
[Followed in Potvin v. Can. Pac. Ry. Co., 4 Can. Ry. Cas. 8.]

Unfenced premises—Trespasser—Infant.
[See note of this case under Fences and Cattle Guards (A).]
Newell v. Can. Pac. Ry. Co., 5 Can. Ry. Cas. 372, 12 O.L.R. 21. 
[Referred to in Gloster v. Toronto Elec. Light Co., 12 O.L.R. 413.]

Allowing children access to machinery.
A railway company that leaves a mechanical contrivance (e.g., a turn­

table) in an open place to which children of tender years are allowed 
access, is guilty of negligence and liable for the consequence of their un­
skilful handling of it. [29 One. S.C. 282, 8 Can. Ry. Cas. 299, affirmed.] 

Can. Pac. Ry. Co. v. Colev. 8 Can. Ry. Cas. 274. IG Que. K.B. 404. 
[Approved in Roullier v. Magog. 37 Que. S.C. 249; referred to in Nor­

mand v. Hull Elec. Co. 35 Que. S.C. 340.]
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Injuries to minors—Li.uui.ity to minors—“Stf am no ride” on cow 
catcher—Evidence—Xonsvit.

Wallace v. Can. Pac. lly. Co., 6 D.L.K. 804. 4 O.W.X. 133.

E. Injuries to Husband or Vi .ft.

Action by husband for injuries to wife—Parties.
The right of net ion for damage*, for jiersoiial injuries sustained by a 

married woman, commune en biens, belong* exclusively to her liusliand, 
and she cannot sue for the recovery of such damages in her own name, 
even with the authorization of her husband. Where it appears, upon the 
face of the writ of summons and statement of claim, that the plaintitV 
has no right of action, it is not necessary that l should Is* taken
by except ion a la forme. Absolute want of legal right of act ion may lie 
invoked by a defendant at any stage of a suit. Judgment of the Court 
of Queen’s Bench, 3 Que. P.K. 1, overruled on the motifs, but atlirmed in

MeFarran v. Montreal Park & l By. Co.. 30 Can. S.C.R. 410.
|Applied in Desrouard v. Fortier, û Que. P.K. 251; distinguished in De 

Councy v. David. 33 Que. S.C. 180; Girard v. Vincent, 21 Que. S.C. 207; 
followed in Sauriol v. Clermont, 10 Que. K.B. 304, 300.J

F. Lord Campbell's Act.

Beneficiaries—Parents.
The right of action given to the mother of a minor, killed by accident, 

bv art. 10Ô0 ( .('. (Que.t, is personal to her and does not come from the 
deceased nor from the succession.

Richard v. Can. Pac. lly. Co., 13 Que. P.R. 208 ( Sup. ft.).

Fatal Accidents Act—Death of beneficiary—Survival of action— 
Executors and administrators.

Vpon the liefore judgment of the sole Iteneficiary on whose liehalf
an administrator has brought an action under the Fatal Accidents Act. 
R.N.O. 181)7. c. 10ti. the action comes to an end. It cannot be continued 
for the lienetlt of the lienelieiary's estate, nor can a new action be brought 
by the beneficiary's personal representative. Judgment of Ferguson, J., 32 
O.R. 234, reversed.

McHugh v. Grand Trunk lly. Co.. 2 Can. Ky. Cas. 7, 2 O.L.R. 000.
(Approved in Hockley v. Grand Trunk lly. Co.. 7 <>.!..II. 180; followed 

in 11 lay borough v. Brantford Gas Co., 18 O.L.R. 243.]

Beneficiaries—Widow of second marriaok.
A woman claiming to lie the widow of a man killed owing as alleged 

to the negligence of the defendants, brought an action against them with 
her two children as copiaintills to recover damages. Subsequently another 
action was brought by another woman also claiming to lie the deceased’s 
widow to recover damages for the benefit of herself and her child, her 
marriage having taken place after an alleged divorce of the first plain­
tiff :—Held, that only one action lie under the Act ; that that ac­
tion would be for the benefit of the persons in fact entitled; and that, 
there being no doubt as to the right of the children in the first action, 
that action should lie allowed to proceed and the rights of all parties 
worked out in it, the second action I icing stayed; the plaintiff in the second

1
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««•lion to lie represented liy counsel at tin* trial if desired. Judgment of 
Falconhridge, ('..I., reversed.

Morton v. Grand Trunk Ry. Co.. .1 Can. Ry. Cas. 455, 8 O.L.R. .172.
| Referred to in Reid v. Goold, 1.1 O.L.R. 51.]

Beneficiaries—Right of mother while father i.ivixu.
Tlie mother of the deceased is a person for whose henelit an aetiou eau 

he brought under the Fatal Aecidents Aet, although the father is living.
Renwivk v. (Jalt, Preston & Hespeler Street Ry. Co.. 5 Can. Ry. Ch». 

.170, 12 O.L.R. .15.

Rex efhïari es— I { ei .ease.
In an action brought under the Families Compensation Aet, R.S.R.C. 

11111. e. 82, by the widow and ehildren of a deceased person, for damage- 
for injuries resulting in the death of such person through the negligence 
of the defendants, where the defendants’ statement of defence sets up that 
tlie deceased during his lifetime accepted compensation from them in full 
satisfaction of the injuries and signed an agreement releasing the defend 
ants from all present or future liability to himself or to his heirs, the 
plaint ill's may, without bringing in the personal representative of the 
deceased as a party, attack the validity of such release on the ground 
that it was obtained by fraud. fTrawford v. British Columbia Klee. Ry. 
Co., S D.L.R. 1020, reversed ].

Traw ford v. British Columbia Klee. Ry. Co., 15 Can. Rv. Cas. ,111. 9 
D.L.R. 817.

[Allirmed in 18 Can. Ry. Cas. 10.1.]

Death of parent—Action iiy children—Kvidexcf, of prod able nt n \ 
tiox of life—Damages—Probable acct mci.ationk.

That the premature death of an aged parent caused an acceleration of 
the enjoyment of his estate by his children is not such a benefit as will 
prevent them recovering under the Fatal Injuries Act, 1 Geo. V. e. .1.1. 
R.S.O. 1014. e. 151, where there is a reasonable probability that had t la­
pa rent lived he would have saved all of his income for the beneiit of hi< 
children. The fact that the deceased was an unusually healthy man, al­
though 82 years old, may he considered in awarding damages under the 
Act. and a linding of a probable greater duration of life than that of the 
average mail may be based thereon, fRowley v. London & N.W. Ry. Co.. 
L.R. 8 Kx. 221, 220. followed.] The measure of damages under the Fatal 
Injuries Act. where it appears that the deceased would have saved the 
annual income from his property for the remainder of his life for the 
benefit of his children, is not the full amount thereof for the probable 
duration of his life, but the present value of the annual payments thereof 
capitalized at five per cent.

Goodwin v. Michigan Central Ry. Co.. 10 Can. Ry. Cas. 51, 21) O.L.R. 
422. 14 D.L.R. 411.

Release by deceased—Repvmatiox for frai n.
Where a release by the deceased is relied upon by the defendants in an 

action for damages by his dependents, under the provisions of the Fam­
ilies Compensation Act. R.S.R.C. 11)11, e. 82. the plaintiffs inav take 
exception to the release on the ground that it was fraudulently procured, 
although the personal representative of the deceased has not been made a 
party to the action. Such an exception may he entertained by a Court 
of equity notwithstanding that the money paid as consideration for the 
release is neither tendered back to the defendants nor brought into Court
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to abide Hip issue of tin» action. [Lee v. Laiu-u-Jiirc & Yorkshire Ry. t o.. 
ii ( li. App. 527: Read v. Great Kastern Ry. Co., I..R. 5 (,>.B. 555; Robin* 
son v. Can. Vac. Ry. Co.. [18(12] A.C. 4SI ; R idea I v. Great Western Ry. 
Co., 1 F. & F. 7<Mi; Clough v. London à N. NV. Ry. Co., L.R. 7 K\. 20: 
Reward v. The "Vera Crua,” 10 App. Cas. 50; Pyin x. (treat Northern Ry. 
Co.. 2 B. & S. 750. 4 B. & S. 500 ; Williams x. Mersey Docks etc. (l!M»5i.
I K. It. 804 : Krdmaii v. Walker ton. 20 A.R. (Out. i 441; Johnson v. Grand 
Trunk Ry. Co.. 21 A.R. (Ont.) 4os. referred to.|

British Columbia Klee. Ry. Co. v. Turner, IS Can. Ry. (as. 105. to 
Can. S.C.R. 470. 18 D.L.R. 450.

Action for iunkfit of family—Timk for < ommf.ncinu i-ro< li hi \<.s - 
Limitation in ni-fviai. ait.

The Families ( oinpensation Act of British Columbia is. save in slight 
and immaterial respects, in the same terms as the Fatal Accidents Act. 
1840 (known as Lord ( amplsdl's Act), and prox ides that act ions there 
under shall I*» commenced within twelve calender months of the death of 
the deceased. The ap|ivllnnts operated a tramway under powers conferred 
by an Act of the above province which by s. 00 provided a six months’ 
period of limitation in respect, of “actions for idemnity for any damage 
or injury sustained by reason of the tramway, or the operations of the 
company." One of the appellants' tramears having knocked down and 
instantly killed a man. the respondent commenced an action against them 
under the Families Compensation Act for the ls-nertt of the father and 
mother of the deceased. The action was commenced more than »i\ 
months but less than twelve months after the accident and death. The 
cause of action under the Families Compensation Act was a dillcrcut 
• ailse of action from that which the deceased person would have had if lie 
had lived, and was not one to which the limitation section in the appel­
lants' Act applied : and that the action xvas accordingly maintainable. 
| Markey v. Tolworth etc., Board, [ltMMIJ 2 (J.B. 454. disapproved, j

British Volimbia Klee. Ry. Co. v. Gentile. 18 Van. Ry. Vas. 217, [1914] 
A.C. 1054. 18 D.L.R. 2(14.

I IU SVASSF.U—( OI RSK OF EMPLOYMENT—( OXFORMINO TO OKUEKS OF 81-

A workman in the employ of a railway company as telegraph lineman 
xxas struck and killed by an engine of another company xvliile walking 
along the latter company's tracks. He was at the time returning xvitli his 
foreman and several felloxx workmen after finishing the day's work, to the 
hoarding car provided for them by their employers, in which they kept 
their tools, slept and took their meals. In an action under Lord Vamp 
IhII's Act against two companies, a jury found against them laitli. but 
the trial Judge dismissed the ease as against the company on whose tracks 
the deceased xvas walking, holding that as to them the deceased xxas a 
mere trespasser, and that they had lieen guilty of no negligence and of 
no breach of duty to him as such. Judgment xvas entered against de 
ceased's employers on the ground that the deceased xvas at the time under 
the directions of the foreman who had left the lioarding car with tin- 
party in the morning and had been in charge of the work on which he had 
been engaged during the day : and that the foreman had led the deceased, 
without warning, into a place of danger. Held, on appeal ( reversing the 
judgment against the employers ami dismissing the action I that the 
evidence did not support the (hidings of the jury: deceased's xvork for tin- 
day had come to an end and he xvas no longer under the direction of tin- 
foreman nor IhuiiuI to conform to his orders; that there xvas no evidence
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of any order or direction by the foreman to proceed along the track; and 
that the injury was not sustained in the course of the deceased’s employ­
ment. [Holmes v. Maehay & Davis (1890), 2 Q.B. 319; Kelly v. Owners 
of the Ship Foam Queen (1910), B.W.C.C. 113; Walters v. Stanley Coal 
L Iron Co. (1910), 4 B.W.C.C. SO. followed.]

Sharpe v. Can. Pac. By. Co., 19 Can. llv. Cas. 224. See 23 D.Ij.11. 487.

Death—Remedies fob—Que. C.C.
Art. 1056, C.C. (Que.) confers an independent and personal right of 

action upon the consort and ascendant and descendant relatives of a per­
son who dies in consequence of an offence or quasi offence, not on the rep­
resentatives (as Lord Campbell’s Act does), but the offence or quasi offence 
must occur in Quebec.

Can. Pac. By. Co. v. Parent. 20 Can. By. Cas. 141, 33 D.L.R. 12, [1017] 
A.C. 195.

Accident—Proximate cause—Train—Operation.
A verdict of a jury will not be set. aside if they were justified in com­

ing to the conclusion that the direct cause of the accident was in the 
arrangement and equipment of the train, and if there was evidence upon 
which they might properly find that the negligence of the company was 
in the system employed for the operation of the particular train.

Cbeeseman v. Can. Pac. By. Co., 22 Can. By. Cas. 253. 40 D.L.R. 437. 
[Reversed in 23 Can. Ry. Cas. 420, 57 Can. S.C.B 430, 45 D.L.R. 257.

Defective system—Brakes—Fei.i.ow servant—Workmen’s compensa­
tion.

The use of an auxiliary truck in substitution of a damaged car next to 
the engine, unconnected with the braking apparatus, thereby reducing the 
braking efficiency to one-half, is not of itself evidence of a defective sys­
tem so as to charge the railway company with common-law liability for 
the death of the engineer when the cab of the engine was struck by it 
in the process of shunting; the accident having been occasioned by the 
negligence of a fellow servant in thus placing the truck, the liability of 
the company was limited to recovery under the Workmen’s Compensation 
Act. [Cbeeseman v. Can. Pac. Ry. Co., 45 N.B.R. 452, 22 Can. Ry. Cas. 
253, 40 D.L.R. 437, reversed.]

Can. Pac. Ry. Co. v. Cbeeseman, 23 Can. By. Cas. 420, 57 Can. S.C.R. 
430, 45 D.L.R. 257.

NEW TRIAL.
See Pleading and Practice; Negligence; Street Railways; Employees; 

Crossing Injuries.

NOT GUILTY.
See Pleading and Practice.

NOTICE.
See Expropriation.

NOTICE OF. ACTION.
See Street Railways (J); Claims.
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MUNICIPAL OOBPORATIOX—SUFFICIENCY OF NOTICK.

Claiming damages against a municipality “for smashing plaintiff’s auto­
mobile by car No. 40 on Cumberland St. North this morning” is a sufficient 
notice of action, if any be necessary.

Kuusiato v. Port Arthur, 20 Can. Ry. Cas. 335, 37 O.L.R. 146, 31 D.L.R 
670.

Action for damages—Notice of action under statute—Default—Ef­
fect OF OMISSION OF NOTICE.

An Act which requires persons having claims for damages against a 
street railway company to give a month's notice in writing before bring­
ing action does not subordinate the right of action to the observance of 
such formality. It is only required to render less onerous, for the com­
pany, the settlement of claims in ease of accidents for which it is respon­
sible. Therefore, the omission to give notice does not involve rejection 
of the action and has no other result than to subject the party in default 
to costs.

Montreal Street Ry. Co. v. Patenaude, 16 Que. Q.B. 541.

Condition precedent—Dilatory exception.
The provision in the charter of the Montreal Street Ry. Co., compelling 

any one desiring to bring an action 'against the company for damages to 
give 30 days’ notice does not make such notice a condition precedent to 
the right of action; it is merely one of the prejudicial requirements the 
nonobservance of which should be invoked by a dilatory exception.

Matt ice v. Montreal Street Ry. Co., 20 Que. S.C. 222.

See Claims.
NOTICE OF CLAIMS.

NOTICE OF LOSS.
See Claims; Limitation of Liability.

NUISANCE.
As to embankment causing Hood, see Kmbankment.
See Street Railways.

Annotations.
Operation of railway creating nuisance. 1 Can. Ry. Cas. 454.
Nuisance resulting from exercise of public franchise. 2 Can. Rv. Cas 

303.
Notice arising from exercise of statutory privilege. 5 Can. Ry. Cas. 430. 
Nuisance causing continuing damage. 2 Can. Ry. Cas. 300.
Injuries caused by operation of a railway. 20 Can. Ry. Cas. 100.

Operation of machinery—Continuing nuisance—Negligence—Vibra­
tions, SMOKE, DUST, ETC.—STATUTORY FRANCHISE.

Where injuries caused by the operation of machinery have resulted from 
the unskilful or negligent exercise of powers conferred by public authority 
and the nuisance thereby created gives rise to a continuous series of torts, 
the action accruing in consequence falls within the provisions of Art. 
2261, C.C. (Que.), and is prescribed by the lapse of two years from the 
date of the occurrence of each successive tort. Tn the present case, the 
permanent character of the damages so caused could not be assumed from 

Can. Ry. L. Dig.—35.
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tin* maimer in which the works hail been constructed and, as the nuisance 
might at any time he abated by the improvement of the system of opera­
tion or the discontinuance of the negligent acts complained of, prospective 
damages ought not to be allowed, nor could the assessment, in a lump 
sum, of damages, past, present and future, in order to prevent successive 
litigation, be justilied upon grounds of equity or public interest. Judg 
ment appealed from reversed, the Chief Justice and Clirotiard, J., dis­
senting. |Fritz v. Hobson, 14 Cil. I). 312, referred to; (lalean v. Montreal 
Street Ry. Co., 31 Can. 8.C.R. 4(13. distinguished.J

Montreal Street Ry. Co. v. Roudreau, 3ti Can. S.C.R. 3211.
| Applied in Montreal v. Montreal Brewing Co., IS Que. K.B. 406; fol 

lowed in Lapointe v. Chateauguay A Northern Ry. Co., 3s Que. S.C. 142.J

SMOKK—XoiHB—VIBRATION.
Where there has been a manifest disturbance of enjoyment and viola, 

tion of rights of ownership, e. g.. by the smoke, noise and vibration caused 
by the operation of machinery on an adjoining property, the person so dis­
turbed in his enjoyment is entitled even without proof to any precis 
amount of damages suffered, to nominal or exemplary damages. More 
over, on a question of the appreciation of damages, the Court of Appeal 
will not disturb the award of the Court below, in the absence of any 
special ground for doing so.

Montreal Street Ry. Co. v. Car can, 13 Que. P.R. 12.

Ki.ectric light power house—Vibration*—I x.iunction—Damages.
An electric light company incorporated under the Ontario Companies 

Act, R.S.O. 1NII7, e. 200, purchased a piece of land adjoining plaintiff's 
residence and erected a transforming and distributing power house there 
on. By the working of the engines so much vibration was caused in tin 
adjoining land as to render the plaintiff's house at times almost uninluih 
it able and to create a nuisance though doing no actual structural injury. 
The company had no compulsory powers to take lands, and no opportunity 
had been afforded the plaintiff of objecting to the location of its works 
Moreover the company was under no compulsion to exercise its powers, 
nor was any statutory compensation provided for any injury of the char 
aetcr in question done by such exercise, nor was there any evidence that 
the company's powers might not have been exercised so as not to create a 
nuisance :—Held, that the plaintiff was entitled to an injunction and a 
reference as to damages.

Hopkin v. Hamilton Elec., etc., Co., 4 O.L.R. 258, affirming 2 O.L.R. 240

Carriage of animals—Proper exercise of powers—Negligence.
Railway companies to which the Railway Act applies are authorized by 

law to carry cattle and hogs, and as a necessary incident thereto for tin- 
purpose of shipping the animals to have pens for herding them, and they 
are not liable if, in the proper exercise of their powers in doing so. with­
out negligence, they create a nuisance. [London & Brighton Ry. Co v. 
Truman (1885), 11 App. Cas. 45, followed.]

Bennett v. Grand Trunk Ry. Co. et al., 1 Can. Ry. Cas. 451, 2 O.L.R. 
425.

[Relied on in Barrett v. Can. Pae. Ry. Co., 16 Man. L.R. 556, 3 W.L.R. 
132; referred to in Bessette v. Can. Pac. Ry. Co., 24 Can. Ry. Cas. 113.]

Vibration and smoke—Authorized industry.
The fact that a company has been authorized by the Legislature to carry 

on an industry does not relieve it from the legal obligation to rectify any
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injury ihat tliv working of this industry may cause to iipigliltotiring own­
ers. [Can. Pae. Ry. Co. v. Roy, It Que. Q.B. 5.11, followed.] When tile 
currying on of an industry even in a manufacturing centre results in a 
préjudice to neighbouring owners to an extent which surpasses the ordi­
nary inconveniences of vicinage—for example, through vibrations caused 
hy powerful machines, ami through smoke charged with soot which escape» 
from the furnaces—lie who carries on this industry is obliged to rectify 
the prejudice so caused.

Montreal Street Rv. to. v. Gareau. 2 (an. Rv. (a». 280, 10 Que. Q.lt. 
417.

[Applied in (lareau v. Montreal Street Rv. Co., 31 Can. S.C.R. 407, 2 
Can. Ry. Cas. 207.J

Operation of electric railway Rower hoi se machinery—Vibrations,
SMOKE AND NOISE—INJURY TO AIMOININO PROPERTY.

Notwithstanding the privileges conferred by its Act of Incorporation 
upon an electric street railway company for the construction and opera 
lion of an electric tramway upon the public thoroughfares of a city, the 
company is responsible in damages to tin1 owners of property adjoining 
its power house for any structural injuries caused by tin- vibrations pro­
duced by its machinery, and the diminution of rentals and value thereby 
occasioned. (Dryadale v. Dugas, 20 Can. S.C.R. 20, followed.] In an 
action by the owner of adjoining property for damages thus caused. th< 
evidence was contradictory and the Courts below gave effect to the testi­
mony of scientific witnesses in preference to that of persons acquainted 
with the locality:—Held, that not withstanding the concurrent limlings of 
the Courts below, as the witnesses were equally credible, the evidence of 
those who spoke from personal knowledge of the facts ought to have been 
preferred to that of persons giving opinions based merely upon scientific 
observations. In reversing the judgment appealed from, the Supreme 
Court, in the interest of both parties, assessed damages, once lor all. at 
an amount deenn-d sullicient to indemnify the pluintitf for all injuries, 
past, present, and future, resulting from the nuisance complained of, 
should she elect to accept the amount so estimated in full satisfaction 
thereof: otherwise, the record was ordered to lie transmitted to tin- trial 
Court to have tin- amount of damages determined.

Gareau v. Montreal Street Ry. Co., 2 Can. Ry. Cas. 207, 31 Can. S.C.R. 
463.

[Note.—This case is not an appeal from that of Montreal Street Ry 
Co. v. Felix Gareau. 10 Que. K.R. 417. 2 Can. Ry. Cas. 2S6. Followed in 
Boudreau v. Montreal St. Ry. Co.. 13 Que. K.R. 533; Davie v. Montreal 
Water & Power Co., 23 Que. S.C. 141.]

Overcrowded street car—Inadequate car eqi ipment—Kndanuerinu 
PUBLIC COMFORT—Co.NTINUANCE— INDltTMENT.

The intention of s. 223 of the Cr. Code. 1000 (Cr. Code. 1802, s. 193), 
which was taken from s. 152 of the Knglish draft Criminal Code, is to 
leave untouched the common-law right to proceed by indictment or infor­
mation as a remedy for a public nuisance not involving public safety or 
public health or occasioning injury to the person of an individual (Cr. 
Code, s. 222), but which merely endangers the property or comfort of the 
public (Cr. Code, s. 221 ) ; the latter remains a crime, but the remedy is 
now restricted by Cr. Code, s. 223, to that of abatement. A nui­
sance maintained by a company which operates a street railway 
on city streets by the systematic and continued overcrowding of ears



NIISAXVKr. is
through failure1 to put on a proper equipment is none the less a public or 
common nuisance and indictable as such, although only a portion of the 
general public xvho used the cars had their comfort or property endan 
gered by the overcrowding. 11?. v. Toronto Ry. Co. (No. 1), IK Can. Cr. 
(as. 417, 23 O.L.K. ISO. allirmcd on appeal; Macdonald v. Hamilton, etc, 
Hoad Co., 3 U.C.C.P. 402, referred to.) Judgment for the abatement of it, 
on a conviction for a public nuisance, cannot be given unless the nuisance 
continues at the time of the indictment.

Hex v. Toronto Ry. Co., 23 P.L.R. 380.
[Reversed in 23 Can. Ry. Cas. 183. [1017] A.C. 630, 38 P.L.R. 537.

Snow and ick—Rkmovai. ok hcom highway—Repairs.
The efficient removal of snow and ice from a highway, in accordance 

with statutory powers given, by a municipality does not create a nuisance 
for which damages can lie recovered. I Klliott v. Winnipeg Klee. Ry. ( «... 
22 Can. Ry. Cas. 238, 38 P.L.R. 201, followed. Note. This case was re 
vented in 2.3 Can. Ry. Cas. 104. 42 P.L.R. 101». and trial judgment rc 
stored.] In determining whether a highway is in repair at the time an 
accident occurs, it is necessary to take into account the nature of tin- 
country. the character of the roads, the care usually exercised by munic­
ipalities in reference to such roads, the season of the year and the nature 
of the accident.

Clark v. Winnipeg and Winnipeg Klee. Ry. Co., 40 P.L.R. 533.

Municipal coupon at ions—Smoke regulation—Railway roundhouse.
The smoke stack of a locomotive engine is not a flue stack or chimney 

within clause 43 of s. 400 of the Municipal Act,' R.S.O. 1014, c. 102, which 
empowers municipal councils to pass by-laws for smoke regulation; and a 
railway company is not liable to conviction under clause 43 for the dis 
«•barge of smoke from its locomotives while in the roundhouse. [R. v. 
Can. Vac. Ry. Co., 2.3 Can. Cr. Cas. 487. affirmed on a different ground.!

R. v. Can.' Pae. Ry. Co.. 10 Can. Ry. Cas. 311, 33 O.L.R. 248, 23 D.L.R. 
444.

Alteration of highway—Violation of statute—Remedy.
One who suffers special damage by reason of a nuisance created in a 

highway, by the execution of certain works under statutory powers, has 
a right of action at common law, if conditions precedent to such execu­
tion prescribed by statute have not been observed. [Burt v. Pom in ion 
Iron & Steel Co., 40 X.S.R. .333, 111 Can. Ry. Cas. 187, reversed.] 

Dominion Iron & Steel Co. v. Burt, 20 Can. Ry. Cas. 134, [1017] A.C. 
17», 33 P.L.R. 423.

Railway upon highway—Statutory powers conferred—Snow and ice.
Where statutory powers have been conferred in respect of a • high 

way, the eflicient exercise of these powers in accordance with the prmi- 
sions of the statute does not create a nuisance for which damages can he 
recovered.

Klliott v. Winnipeg Klee. Ry. Co., 22 Can. Ry. Cas. 238, 28 Man. L.ll 
363, 38 P.L.R. 201.

| Reversed in 23 Can. Ry. Cas. 104, 42 P.L.R. 106, 56 Can. S.C.R. 560.]

Endangering public comfort—Overcrowding of street cars.
The franchise granted to a street railway company by agreement hr 

tween it and the municipality, confirmed by the Provincial Legislature, 
to operate street cars on the public streets does not make the overcrowd

7
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ing of the street cars a public nuisance within Cr. Code, g. 223, where the 
lives, safety or health of the public are not endangered and where no in 
jury is occasioned to the person of any individual ( Vr. I'ode, s. 222I ; and 
a demurrer to an indictment in so far as it charged same should have 
been allowed. II». v. Toronto llv. t o.. 23 Van. t r. < as. |S3, 23 D.L.R. 
380, 34 O.L.R. 3811. reversed. |

Toronto Ry. Co. v. The King, 23 Van. Ky. Vas. 183. 11317J A.C. 630, 
38 U.L.R. 537.

INDICTMENTS FOR I't Itl.K NUISANCE.
The effect of s. 223 of the Criminal Code is to leave indictment as a 

method of procedure for trying the general quest ion whether a common 
nuisance to the detriment of the property or comfort of the public gen­
erally, though not affecting life, safety or health, has Itcen committed ; 
but where life, safety or health is not involved (Cr. (kale, a. 222), the con­
viction on Hitch indictment not for a crime but for a civil wrong only 
and the consequential proceeding- to which s. 223 refers are not for the 
punishment of the person convicted but for the abatement or remisly of 
the mischief done.

Toronto Rv. Vo. v. The King, 23 ( an. Ry. Cas. 183, |IV17] A.C. 630. 
38 D.L.R. 337.

Railway on it Kill way—Snow ami me—Vnsakk—Damages.

Where statutory power lias been conferred on a street railway com­
pany for the removal of snow from its tracks “so as to afford a safe ami 
unobstructed passageway for carriages and vehicles’* the company is lia­
ble in damages, if in the exercise of such power it renders the highway 
unsafe for t rallie thereby causing in jury to a pedestrian. [Klliott v. Win­
nipeg Klee. Ry. Vo., 28 .Xian. I,.R. 363, 22 Can. Ry. Cas. 258, 38 D.L.R. 201. 
reversed.]

Klliott v. Winnipeg Klee. Ky. Vo., 23 Van. Ry. Vas. 104, 42 D.L.R. 106, 
36 Van. S.C.R. 660.

OBSTRUCTION.
See Highway Crossings (B).

OFFENCES.
See Crimes and Offences.

OPERATION OF RAILWAY.
See Railway Board.
Negligent operation of railway, see Negligence: Carriers of Passengers ; 

Carriers of (loods; Carriage of Live Stock: Fires; Crossing Injuries; 
Street Railways; Employees ; Nuisance: Pleading and Practice (11).

PARTICULARS.
«See Pleading and Practice.

PARTIES.
See Pleading and Practice; Third Party Procedure.
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PASS.
Set* Employees.

PASSENGERS.
Nee Carriers of Passengers; Train.

PATENTS FOR INVENTIONS.
I'.MI.ItOAII ill I'l.ATKN XOVKI.TV PATK.NTAIIII.ITY.

S„ the plaintiffs’ predecessor in title, obtained Canadian letters patent 
for improvements on wear plates for railroad ties, wliieli, aeeording to the 
speeilivation, consist in a tlat. or comparatively Mat. body portion, pro 
tided at its opposite sides with depending flat-edge flanges adapted 
enter the wooden body of the crossties without injuring the same, which 
flanges are relatively parallel and lie in planes approximately at right 
angles to that of the said body portion. The inventor claimed (lia wear 
plate for railroad ties consisting of a body having projecting flanges at its 
side edges: and (2) the combination with a railroad rail and supporting 
crossties of a wear plate consisting of a body having projecting side flanges; 
said plate lining interposed between the rail and tie with its flanges entered 
into the tie longitudinally or parallel with the grain or fibres of the tic. 
The substance of the invention was the projecting or depending flanges at 
the edges of the plate « to enter the wooden body of the crossties
without, injuring the same. S. had also obtained an earlier pat• - in issj, 
which only dillercd from the one above set out in having one or more 
flanges or ribs placed under the plate for insertion into the tie, its object 
being the durability of railway ties. Prior to S.’s alleged improvements, 
iron or steel plates bail been used as t ie plates, and it was common know I 
edge that the insertion of such a plate lietween an iron or steel rail and a 
wooden tie would give greater durability to the rail. It was also a matter 
of general knowledge that reduction of the weight of the plate without 
loss of strength could Ihi effected by using channel iron or angle iron, or 
by having the plate made with flanges or ribs. It was equally a matter of 
common knowledge that if such flanges or ribs were sharpened they could 
lie driven into the tie, and that such flanges or ribs would in that position 
assist in holding the plate in place:—Held, that there was no invention 
in either of the improvements for which S.'s patents were granted. (2» 
Costs were withheld because the judgment proceeded upon a defence not 
raised in the pleadings, but in respect of which defendant was a I loved to 
amend the statement of defence after trial.

Servis Railroad Tie Plate Co. v. Hamilton Steel A Iron Co., 8 Can. K\. 
.181.
I ! M IM.OYKK'n I NVKXTIOXM.

\\ here a form of license to use a patented invention was signed by the 
employee in whose favour the patent had been issued, to license the em­
ployers, a railway company, to use the same for a nominal consideration 
of one dollar without royalty or further payments being thereby provided, 
and the railroad company objected to the inclusion of a clause in the 
license which purported to restrict the license so as to exclude the use of 
the invention by certain allied railway companies and gave notice of such 
objection to the proposed licensors, and the license was not executed by 
the company nor was anything done towards its acceptance further than 
the retention by the company of the copy forwarded to them, such retell 
tion without registration thereof will not be held to lie an acceptance of

66
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tin* agreement binding upon tin* company, if it appears that the alleged 
invention was perfected in the course of the employee’s work for the emu 
p«ay and that the licensors knew that the company always demanded front 
employees who invented a device under such circumstances an absolute 
license without cost to the company for the use of the invention on their 
own and all allied lines.

Imperial Supply Co. v. Grand Trunk Ry. Co., 1 D.L.R. 24:», 10 K.L.R. 
414. Id Can. Kx. .107.

[Referred to in 7 l>.li.l». .104, 11 Can. Kx. 88.]

Salk—License—Anhion m km.
Whree a servant devises an invention in the time and at the expense of 

his master and with the use of the master's material, and. having obtained 
a patent for the invention, assents to its use by the master, the proper eon 
elusion is that he has given the master an irrevocable license to use the 
invention. The question of the respective rights of master and servant 
in patents obtained by the servant must be decided in each particular case 
upon the facts of that case.

Imperial Supply Co. v. Grand Trunk fly. Co., 7 D.L.R. .104, 11 K.L.R. 
040, 14 Can. Kx. 88.

Kntovpkl to !>KNY validity ok patknt.
A master who uses an invention under a license from his servant, the 

patentee, which license is not express, but is implied by law from their 
relationship and from the circumstances surrounding the intention is es­
topped from denying the validity of the patent. [Imperial Supply Co. v 
Grand Trunk lty. Co. (No. 1), 1 D.L.R. 24 d. Id Can. Kx. .107. referred to.|

Imperial Supply Co. v. Grand Trunk Ry. Co., 7 D.L.R. .104, 11 K.L.lt. 
d40. 14 Cun. Kx. 88.

Invention ok servant—Ownership.
Iii the absence of a special contract, the invention of a servant, even 

though made in the master's time, and with the use of the master's ma 
teriaI and at the expense of the master, does not become the property of 
the master, so as to justify him in opposing the grant of a patent for the 
invention to the servant, who is the proper patentee. [Re Marshall and 
Naylor's Patent. 17 R.P.C. .153, referred to; Worthington Pumping Kngine 
Co. v. Moore. 20 R.P.C. 41, distinguished.]

Imperial Supply Co. v. Grand Trunk Ry. Co., 7 D.L.R. .104, 11 E.L.R. 
d40, 14 Can. Kx. .104.

PETITION OF RIGHT.
See Government Railways; Jurisdiction.

PIPES.
See Wires and Poles (B).

PLANS.
See Expropriation (J),

See Pleading and Practice.
PLEA.
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PLEADING AND PRACTICE.
A. Statement of Claim; Particulars.
B. Pleas.
C. Reply; Amendments.
D. Parties; Joinder; Names.
E. Service; Venue.
F. Trial; Jury; Findings.
G. Evidence; Witnesses.
H. Stay of Proceedings; Security.
I. Judgments; Motions.
J. New Trial; Misdirection; Nonsuit.
K. Third Party Procedure.

See Discovery; Street Railways.

Annotations.
“Not Guilty by Statute.” 1 Can. Ry. Cas. 526.
Third Party Procedure. 1 Can. Ry. Cas. 532.
Jury findings and general verdict in cases of negligence. 2 Can. Rv. Cas. 

337.
Practice in proceedings upon examination for discovery. 2 Can. Ry. 

Cas. 405.
Practice in service of process on railway companies. 3 Can. Rv. Cas. 

134.
Findings and functions of jury. 3 Can. Ry. Cas. 301. 
inference and permissible probability. 13 Can. Ry. Cas. 319.
General issue and plea of not guilty by statute. 13 Can. Ry. Cas. 512.

A. Statement of Claim; Particulars.
Particulars—Claim of dedication.

In an action by the provincial Attorney-General for a declaration that 
the public had a right of access to the sea over the embankment of the 
C.P.R. via certain streets in Vancouver, it was alleged that in 1870, Her 
Majesty, by the officers of her colony of British Columbia, laid out and 
planned a town site on Burrard Inlet and dedicated certain parts of the 
town site to public uses:—Held, that plaintiff must give (11 particulars of 
the authority under which the town site was laid out; (2) of the nature 
and dates of dedication and by whom made, and (3) of what portions of 
the town site were dedicated.

Attorney-General v. Can. Pac. Ry. Co. (No. 2), 10 B.C.R. 184.

General allegation of illegality—Debentures.
Particulars will Ik* ordered to be given of a paragraph in a contestation, 

alleging generally the illegality of an issue of debentures, without averring 
in what the illegality in question consists.

Connolly v. Baie Des Chaleurs Ry. Co., 4 Que. P.R. 178.

Statement of claim—Delay in moving—Con. rule 268.
Delap v. Can. Pac. Ry. Co., 4 O.W.N. 416, 23 O.W.R. 644.

Particulars—Negligence—Death in railway accident—Res ipsa lo­
quitur—Discovery.

Madill v. Grand Trunk Ry. Co., 3 D.L.R. 876, 3 O.W.N. 1333.

Statement of claim—Sufficiency of allegations—Animal killed.
A statement of claim in writing that on a certain day, near a certain
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place, plaintiff*» horse was killed by the defendant railway company's 
engine. to his damage in a certain sum, is a fairly comprehensive state­
ment of the facts shewing what the cause of action is for, within the mean­
ing of 8. 05 of the County Courts Act, tt.S.M. 11102, e. .18, allowing a 
"simple statement in writing of the cause of action such that it may lie 
known or understood by a person of ordinary intelligence wlmt the action 
is brought for.” Where a statement of claim is defective in that it does 
not fully disclose a cause of action, hut the evidence does shew a cause 
of action, and there is no surprise of the opposite party, the trial Judg- 
should amend if he thinks an amendment necessary.

Stitt v. Can. Northern Ry. Co., 1.1 Can. Ry. Cas. .1.13, 23 Man. L.R. 4.1, 10 
D.L.R. .144.

Allegations as tq dam ages—General—Special.
A general damage need not lie specially pleaded, but special damage 

must he pleaded in order that the defendant may not be taken by surprise 
at the trial.

Staats v. Can. Par. Ry. Co., 17 Can. Ry. Cas. 7, 17 D.L.R. .10».

Estoppel—Inconsistency in claims—Sworn statement.
A plaintiff suing a railway company for the value of logs cut in lumber­

ing operations and which had been set fire by sparks from a locomotive 
of the railway line which ran through the timber limits, will, in the. 
absence of satisfactory evidence of mistake, lie held to the statement made 
in his sworn return to the Government agent of the number of logs de­
stroyed by the lire.

Dutton v. Can. Northern Ry. Co., 10 Can. Ry. Cas. 72. 23 D.L.R. 43. 

Particulars—Accident to train.
In an aetion for damages against a railway company occasioned by the 

derailment and wrecking of a train, it is not necessary to particularly 
specify, on a claim for general damages, the negligence alleged in the 
particulars of claim; the fact that damage is done hy something getting out 
of control which normally is, or ought to lie, under control, raises a pre-# 
sumption or rational inference of fact, that the accident is due to the neg­
ligence of the user or his servants, and an order by a Master for further 
particulars thereon cannot be supported, the occurrence itself when proved 
warranting a finding of negligence.

Mu henna v. (’an. Pae. Ry. Co., 15 D.L.R. 010.

Damages from heath—Lord Campbell’s Act.
In an action under the Fatal Accidents Act. 1 Geo. V. c. 33, R.S.O. 

1»14, e. 351, an order for a statement of particulars from the parents of 
the lienetits received from their son during his lifetime should not be made 
as it would be compelling the plaintiffs to give particulars of the evidence 
by which they intended to support their claim.

Mulvenna v. Can. Pac. Ry. Co., 15 D.L.R. 010.

Particulars—Workmen’s compensation casks.
8. 15 of the Workmen’s Compensation for Injuries Act, R.S.O. 1897, 

c. 100, R.S.O. 1014, e. 140, requiring that where the injury complained of 
has arisen by reason of the negligence of any person in the defendant’s 
service, particulars shall lie given by the plaintiff of the name and descrip­
tion of such person, applies only where the claim is based on some specific 
act of misconduct on the part of a fellow-servant, and is not intended to
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shift the* onus thrown on the defendant in cases where the plaintiff van 
rely upon the res ipsa loquitur rule.

Pierce v. Grand Trunk Ry. Co., lü D.L.R. <19.

Lord Campbell’s Act—Contravention of railway rules ry company 
In an action against a railway company under Lord Campbell's Act for 

negligence causing death, an order should not lie made that the plaintill 
deliver particulars of the railway company's rules and regulations in con­
travention of which the plaintill’ claimed that a defective and improper 
system was maintained in leaving switches unprotected, which hud led to 
the personal injury which caused the death.

Pierce v. Grand Trunk Ry. Co., 16 D.L.R. 69.
B. Pleas.

Action of damages for death—Prescription—Pi.ea of.
In an action by a widow for compensation for the death of her hus­

band from injuries received in the employ of the defendants:—Held. 
Fournier, J., dissenting:—That at the time of the husband’s death all 
right of action was prescribed under Art. 2262. Que. C.C., and the pre­
scription was one to which the Courts were bound to give effect although 
it was not pleaded.

Can. Pac. Ry. Co. v. Robinson, 19 Can. S.C.R. 292.
| Reversed, [1892] A.C. 481; distinguished in The Queen v. Grenier, :tn 

Can. S.C.R. 42.]

Loss of money order—Money iiad and received—Special pleas—“Never
INDEBTED.”

An express company gave a receipt for money to he forwarded with the 
condition indorsed that the company should not be liable for any claim 
in respect of the package unless within sixty days of loss or damage a 
claim should he made by written statement with a copy of the contract 
annexed:—Held, that in an action to recover the value of the parcel, on 
the common count for money had and received, the plea of "never in 

.debted,” put in issue all material facts necessary to establish the plain­
tiff’s right of action. 10 Man. L.R. 595, reversed.

Northern Pacific Express Co. v. Martin et al., 26 Can. S.C.R. 135. 
[Referred to in Leroy v. Smith, 8 B.C.R. 297; relied on in Fairchild 

v. Rustin, 17 Man. L.R. 209.]

Vagueness of plea—Custom of employees of railway company.
In an action in damages by the widow of a railway conductor against 

the railway company for the death of her husband, where the defendant 
pleads that the victim took no steps to protect his own train, us required 
by the rules ami regulations of the company, and that such negligence 
was the determining cause of the accident, it is not legal for the plain­
tiff to answer that the deceased "had done all that was customary for the 
employees of the said railway company defendant,” and such allegation 
living too vague will be rejected on an inscription in law.

Leahey v. Grand Trunk Ry. Co., 5 Que. P.R. 350.

Defence—“Not guilty by statute.”
A railway company cannot be required to give particulars of the defence 

of “not guilty by statute.” The right to plead such a defence, being 
expressly preserved by Rule 286, the application of Rule 299 is excluded. 
[Jennings v. Grand Trunk Ry. Co., 11 P.R. (Ont.) 300, overruled.]

Taylor v. Grand Trunk Ry. Co., 2 O.L.R. 148, 1 Can. Ry. Cas. 523.
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“Not guiltt by htaicte"—Specific bf.mai.—Necessity of amendment

AT TRIAI..
Thu plea of “not guilty liy statute" is not a specific denial of the repre­

sentative character of the plaintiff alleged in the statement of claim. 
Where, therefore, a plaintiff", as administratrix of her deceased hushand, 
sued a railway company for damages for causing his death by negli 
gence, and the company pleaded "not guilty by statute,” but did not 
specifically deny the representative character of the plaint ill': — Meld, that, 
although the evidence shewed that the plaint ill was an infant at the time 
letters of administration were granted, this fact was no answer to a 
motion for judgment mi the verdict of the jury in favour of the plaintiff, 
no amendment having been asked for at the trial, and the case having 
been left to the jury on the pleadings as they stood.

Toll v. ( an. Ihic. ity. Co.. 8 Can. Ity. Cas. 201, I Alta. L.lt. 244.
[Affirmed in 1 Alta. L.lt. ,*M8, 8 Can. Ity. Cas. 204; applied in White 

v. Grand Trunk I hie. Ity. Co., 2 Alta. L.lt. Ô.15 ; observed in Winterburn 
v. Kd mon ton, V. & I*. Ity. Co., 0 Can. ltv. Cas. 8, 1 Alta. L.lt. dll. 8 W.L.R. 
70:.. |
Action by infant without next friend—Grant of letters of admin­

istration to—Validity.
“The Ordinance respecting Juries” was not brought into force in Allierta 

by reason of the repeal of the North-West Territories Act by K.N.C. 
1000, schedule “A.” vol. ,1, p. 21*41. [The effect of 0-7 Kdw. VIL ( I).) 
e. 44. considered.] Independently of “The North-West Territories Act, 
1005” (4-5 Kdw. VU. ( I). I c. 27 I the effect of the Alberta Act was not to 
repeal the former North-West Territories Act, but to prevent its remaining 
in force proprio vigore; and to continue (s. Iff) in force the law therein 
contained as a body of law, in the same manner as the common and stat­
ute law of Kngland. as it stood on July l.ltli, 1870, was introduced into 
the Territories. If an infant sues, without naming a next friend, it is 
a mere irregularity, and may he waived by an unconditional appearance 
of the defendant. But quite independently of waiver there must in every 
ease lie some stage at which it is too late to take advantage of a mere 
irregularity. In any case the Judge can deal with it under rule .Id8. 
letters of administration granted to an infant are not void, hut void­
able: and semble until revoked the infant can sue, qua administrator, and 
need not be represented, when so suing by a next friend. In an action for 
negligence, it is not improper to receive evidence as to wluit may have been 
done by the defendants subsequently to remedy the defects or dangers 
complained of, but the jury should be warned that such evidence taken 
by itself is no evidence of negligence. If there lie no other evidence of 
negligence the ease should he withdrawn from the jury. The evidence 
in this ease considered, ns to whether the case should have been left to 
the jury or not. It is within the discretion of the trial Judge to submit 
special questions to the jury or not; but in either case the jury may ren­
der a general verdict. The words “the Court may give such damages,” in 
Con. Ord. N.VV.T. e. 48. s. ,‘l, means the Judge at trial, or the Judge and 
the jury, as the ease may lie. Semble, a verdict for $4,500, under the cir­
cumstances of this case, cannot seriously lie excepted to.

Toll v. Can. Vac. By. Co., 8 Can. By. Cas. 294. 1 Alta. L.B. .118.

Vi ka "not guilty”—History of.
History and effect of the pleas of “Not guilty,” and “Not guilty by 

statute,” traced and discussed. The necessity of noting in the margin
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of the plea, tile statute permitting the plea, ami the particular statute 
relied on, discussed, with remarks ah inconvenient! in respect of these 
pleas. [Toll v. Can. Vac. Ry. Co., 1 Alta. L.R. 244. 8 Can. Ry. Cas 291, 
quaere: 9 Can. Ry. Cas. 1, 1 Alta. L.R. 92, aflirmedj.

Win ter burn v. Kd mouton, Yukon & Pacific Ry. Co., 9 Can. Ry. Cas. 7.

Tax exemptions—Defence of.
In an action by a city corporation against a railway company for 

the recovery of taxes assessed against certain property belonging to the 
company within the city limits, the company may set up as a defence the 
exemption privilege provided in s. 14, c. 40, R.S.S., notwithstanding an 
unsuccessful appeal by them from the assessment to the Court of Revision 
and the dismissal of a subsequent appeal to a .lodge of the District Court 
on this very ground.

City of Prince Albert v. Can. Northern Ry. Co. (Sask.), 10 D.L.R. 121. 
15 Can. Ry. Cas. 87.

[See Xickle v. Douglas. 37 U.C.Q.R. 51.]

C. Reply; Amendments.
Rem.y—Avoidance of formai, release m.faded in defence.

Where the equitable defence of a release of the cause of action is set 
up, the Court, on finding that the. release was fraudulently obtained, may 
refuse to give ellect to the document without decreeing its cancellation 
or annulment. (Per Macdonald. C..T.A.) The plaintiff may properly 
plead in reply that a release, which is set up as a defence in an action 
for damages for injuries sustained through the alleged negligence of 
the defendant, was obtained by fraud, since, under the Judicature Act. 
both legal and equitable questions can be disposed of in the one action: 
and it is not now necessary, as was the former practice, to file a bill in 
equity to restrain the defendant from relying on the release as a bar on 
the ground that it was fraudulently obtained. (Per Macdonald, C.J.A.)

Trawford v. Klee. Ry. Co.. 15 Can. Ry. ( as. 39, 9 D.L.R. 817.
[Affirmed in British Columbia v. Turner, 18 Can. Ry. Cas. 193.]

Amendment—Collision—Specification of tortious acts and negli­
gence.

1. When a plaintiff in an action of damages specifically charges the 
tortious act or negligence that caused the injury, he is estopped from prov­
ing any other at the trial, and the admission of such evidence by the 
Judge is a sufficient ground to quash a verdict in his favour. (2) Leave 
to amend a declaration “so as to agree with the facts proved,” will not 
be granted if the amendment changes the nature of the demand, or is 
such ns to lend the defendant into error as to the facts intended to lie 
proved. In an action of damages caused by a collision with a tramcar. 
in which it is alleged that “the car which struck the plaintiff was crossing 
another car moving on the same street, in the opposite direction,” the 
plaintiff cannot, after trial, amend his declaration to make it set forth 
that the second car was stationary and not moving. Leave granted him 
to do so by the trial Judge is a sufficient ground to quash a verdict in 
his favour.

Lemieux v. Montreal Street Ry. Co., 38 Que. S.C. 400.

Reply—Departure—Reformation of contract.
Ihe plaintiffs alleged that they supplied the defendants, under an 

agreement, with patent brakes for use on their railway, and that the
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defendants altered them and infringed the plaintiffs' patent. The de 
fendants alleged that they had a right under their agreement with the 
plaintiffs to do what they had done. The plaintiffs, by their reply, de­
nied any such agreement, and alleged that if the written agreement did 
give any such right, it was not the true agreement, and they asked to 
have it reformed :—Held, that there was no departure in the reply : for 
the fact that, by mutual mistake, the written agreement did not set 
forth the true agreement between the parties in this partieular respect was 
a perfectly good answer to the plea of the agreement, and it was not 
necessary that the agreement should lie actually corrected before the 
mistake could operate as an answer to its terms. Held, also. that, even if 
the portion of the agreement upon which the defendants relied was con 
tained in the mi me instrument as the “agreement” mentioned in the 
statement of claim, the plaintiffs might, consistently with their rely­
ing upon one part of it, ask to have another part reformed.

MaeLaughlin v. Lake Krie A Detroit River Rv. Co., 2 O.L.R. 131.
[ Reversed in 3 O.L.R. 70ti. |

D. Parties; Joinder; Names.
Joinder of defendants—Election to proceed auaixht.

In an action brought against the (J. & (!. Rv. Co., the C. 1* Rv. Co., 
and the Canada Foundry Co., jointly, in which it «a» alleged that the 
plaintiff was employed bv the C.IVR. Co., to work upon the construction 
of a line of railway being constructed by the C.P.R. Co., under the name 
of the G. A G. Rv. Co., leased and operated by the C.P.R. Co., on which 
the Canada Foundry Co. agreed to construct a steel bridge, and the plain­
tiff was ordered hy his employers to assist in that work and did so: 
that “the defendants” undertook the placing of a necessary girder and 
the plaintiff assisted on his employers’ orders; that the work of placing 
the girders was so negligently done that he was injured : that the appa­
ratus used, including the roadbed, was under the contrdl of “the defend­
ants;” that they were negligent in not providing a safe roadbed and efii 
eient apparatus; that there were defects in the derrick and plan adopted, 
and that ‘‘the said accident happened hy reason of the said negligence 
of the said defendants, and hv reason thereof the plaintiff suffered the 
injuries herein complained of”:—Held, that the statement of claim suffi 
eiently alleged a joint cause of action, and the plaintiff was not bound 
to elect against which of the several defendants lie would proceed.

Svmon v. Guelph & Goderich Rv. Co.. 13 O.L.R. 47.

Negligence—Operating train on line of other company -Si'bheqcent

AMALGAMATION—NAME OF AN AMALGAMATED COMPANY.

An engine and train was operated over the road of the K. A II. Ry. Co. 
by the servants of the defendants, the two companies subsequently liecom- 
ing amalgamated by agreement confirmed by 2 Kdw. VII. c. till ( 1). i. as the 
L.E. & I). Ry Co., which succeeded to the rights and became subject to 
the liabilities of both companies:—Held, that an action for negligence for 
injuries to tl . plaintiff caused while crossing the track, liefore amalgama 
tion, was rigi.Lly brought against the defendants, and an order to amend 
or revive was superfluous. The jury awarded the plaintiff $1,(100 for his 
personal injuries (dislocation or fracture of collar bone) :—Held, exces­
sive, and a new trial ordered unless the plaintiff agreed to accept $1.200.

Brewer v. Lake Erie & Detroit River Ry. Co., 2 Can. Ry. Cas. 257, 2 
O.W.R. 125.
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JOINDER OF PARTIES—Il UNHAND AM) WIFE—PERSONAL INJURIES—Loss OF

Per Stuart, J.:—Where a married woman sues in tort to recover dam 
ages for personal injuries, and not in respect of either lier separate, real 
or personal property, it is not only proper to join the husband as a party 
plaintiff, hut if he is not joined the defendant can insist upon the joinder, 
either by motion in Chambers or summarily at the trial of the action. 
The husband has a right of action in himself alone for the loss of the sen 
ices of his wife occasioned hy such injury. The wife herself has no cause 
of action arising from such loss, and she cannot he joined as a party 
plaintiff with the husband in such form of action. Hie individual action 
of the husband for loss of services can In* joined with the action of the 
husband and wife jointly for general damages for the injury suffered by 
the latter. Semble, that the Common-Law Procedure Act, 1852. s. 40, is 
in force in Alberta, and quaere whether English Order 18, Rule 4, is in 
force here or not.

Swan v. Can. Northern Ry. Co., ft Can. Ry. ( as. 251, 1 Alta. L.R. 427.

JOINDER OF ACTION—PARTIES—IRREGULARITY—PRELIMINARY PLEA—ESTOP­
PEL.

Two navigation companies which enter into a covenant with a railway 
company to furnish ships to plv regularly between two ports, the consid­
eration being certain reciprocal obligations assumed by the railway com­
pany. can he joined in the same action to claim diverse sums, exigible by 
each of the two companies from the railway company for breach of its 
covenants. In any event, the irregularity of this joinder, if irregularity 
there 1m\ must he raised by the defendant by way of preliminary excep­
tion. By proceeding to trial without raising it. the defendant is held to 
have waived the objection, ami is thereby estopped from founding there­
upon at the hearing upon the merits of the action.

Furness, Withy & Co. v. Great Northern Ry. Co.. 10 Can. Ry. Cas. 440. 
32 Que. S.C. 121.

F Affirmed on this point in 10 Can. Ry. Cas. 453, 42 Can. S.C.R. 234, 10 
( an. Ry. Cas. 47ft.]

Joint action—Parties—Irregularity—Preliminary exception.

Two steamship companies who agree to provide a railway company 
with steamers for a regular service between two ports, subject to recipro­
cal obligations, may join in the one action to recover from the railway 
company, for nonexecution of its obligations, different sums of money due 
to each of them. In any event, if such action is irregular, the point should 
be raised by preliminary exception: by proceeding with the contestation of 
the ease without objection on its part, the railway company is presumed 
to have acquiesced in the action and the point cannot be raised at the 
hearing of the case on its merits.

Furness, Withy & Co. v. Great Northern Ry. Co., 10 Can. Ry. Cas. 
453.

[Affirmed on this point in 42 Can. S.C.R. 234, 10 Can. Ry. Cas. 479.]

Infants—Suit iiy next friend—Adding at trial.

The bringing, by an infant under twenty-one of an action to recover 
damages for personal injury without joining a next friend is a mere 
irregularity which may he cured by adding a next friend at the trial, 
when the circumstance of the original plaintiff not being of age was then
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first disclosed without objection having previously Iren taken. [Rv Brock- 
leltank, fi Cli. I). 358, followed.]

Durie v. Toronto Ry. Vo., 16 Can. Ry. Can. 334, 15 D.L.R. 747.

Costs—Adding party defendant—Municipality—Negligence.
Costs may properly be allowed ft plaintiff where it appears reasonable 

and proper for him to add as a party defendant a municipality chargeable 
with negligence. [Till v. Oakville, *21 D.L.R. 113; Rester man v. British 
Motor Cab. Co., [1914] 3 K.R. 181, followed.]

Burrows v. Grand Trunk Ry. Co., 18 Cun. Ry. Cas. 183, 23 D.L.R. 173.

Parties—Intervention—Interest acquired pendente i.ite.
A person having an unregistered interest in land in Alberta within 

the knowledge of a railway company at the time of the service of the 
“notice to treat” in expropriation proceedings and registering his interest 
after such proceedings have been commenced must be treated as a pur­
chaser pendente lite because of the provisions of the l<and Titles Act. 
(Alta.) 1906, c. 24, but may be allowed to intervene and Ik- added as a 
party to the arbitration proceedings. | Sanders v. Edmonton Dunvcgan 
& B.C. Ry. Co.. 14 D.L.R. 88. 1(1 Can. Ry. Cas. 142, referred to.]

Re Edmonton, Dunvegan & B.C. Ry. Co., 10 Can. Ry. Cas. 390, 15 D.L.R 
938.

[Varied in Sanders v. Edmonton Dunvegan & B.C. Ry. Co., 18 Can. Ry. 
Cas. 71.]

E. Service; Venue.
Service upon railway—Judicature Act.

44 Viet. (1881), c. 1 (D.), entituled “An Act respecting the Canadian 
Vacille Railway Company,” Schedule A., s. 9 (1), providing for a place 
of service in each Province or Territory is special legislation, and is 
mandatory, and quoad the C.P.R. Co., it overrides the general provisions 
as to service of s. 14 (3) of the Judicature Ordinance. Judgment of Mc­
Guire, J., reversed.

Lamont v. Can. Pae. Ry. Co., 3 Can. Ry. Cas. 124, 5 Terr. L.R. 00.
| Discussed in R. v. Massey-1 larris Co., 0 Terr. L.R. 130.]

Notice to treat—Service ox registered owner only.
The service of a notice to treat on the expropriation of lands for rail­

way purposes need only Ik1 made upon the registered owner, and. in the 
absence of fraud, the railway company may disregard an unregistered 
interest of which they have notice; on the subsequent registration of an 
interest in a part only of the land the holder thereof may he added as 
a party to the expropriation proceeding*, but he is not entitled to a 
separate offer of compensation or a separate award against the company 
for his portion. [Re Edmonton, Dunvegan & B.C. Ry. Co.. 1(1 Can. Ry. 
Cas. 39(1. l.i D.L.R. 938, varied. See also, on sufficiency of notice, Sanders 
v. Edmonton, Dunvegan & B.C. Ry. Co., 1(1 Can. Rv. Cas. 142, 14 D.L.R. 
88.]

Sanders v. Edmonton, Dunvegan & British Columbia Ry. Co., 18 Can. 
Ry. Cas. 71. 18 D.L.R. 633.

Venue—Negligence—Plaie of action.
An action for the negligent destruction by a fire of the plaintiff’s logs 

piled in readiness for transportation need not be brought in the province 
in which the logs were situate, but may be brought in another province
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in which the defendant company carries on business. [Tytler v. C.V.R., 
26 A.It. (Ont.), 407. followed. 1 *

Dutton v. Can. Northern Ry. Co., 10 Can. Ry. Cas. 72, 23 D.L.R. 43.

Change of venue—Free transportation.
Where the defendant seeking a change of venue was a railway com­

pany the order granting the change should he made conditional upon the 
defendant’s affording free transportation for the plaintiff and his witnesses 
upon their line of railway to and from the place to which the venue 
was changed. And where it appears from the affidavits read that a strong 
feeling exists in the county in which the venue is laid which will make 
it difficult to obtain a jury with no interest in the matters involved, the 
Court will order the venue to be changed to a county in respect to which 
no such difficulty exists.

Starratt v. Dominion Atlantic Ry. Co.. 5 D.L.R. 641, 46 N.S.R. 272.
| Followed in Carruthers v. Nova Motor Co., 8 D.L.R. 681), 46 N.S.R 

*14.]
F. Trial; Jury; Findings.

Negligence—Findings of jury—Contributory negligence.
In an action founded on personal injuries caused by a street ear the 

jury found that defendants’ negligence was the cause of the accident and 
also that plaintiff hud been negligent in not looking out for the car: — 
Held, reversing the judgment of the Court of Appeal (2 O.L.R. 53) that 
as the charge to the jury had properly explained the law as to contrihu 
tory negligence the latter finding must be considered to mean that the 
accident would not have occurred but for the plaintiff's own negligence 
and he could not recover.

London Street Ry. Co. v. Brown. 1 Can. Ry. Cas. 31)0, 31 Can. S.C.R. 
612.

(Applied in Brenner v. Toronto Ry. Co., 40 Can. S.C.R. 556, 13 O.L.R. 
423. 1 Can. Ry. Cas. 261 : followed in Weir v. Amherst, 38 N.S.R. 489.)

Negligenck— Specific findings.
In an action for damages for personal injury caused by a car of the 

defendants, the jury found that defendants’ negligence was the cause of 
the accident, but also that the plaintiff might, by the exercise of reasonable 
care, have avoided the accident. There was evidence sufficient to justify 
both these findings. The trial Judge dismissed the action, following Lon 
don Street Ry. Co. v. Brown (1901), 31 Can. S.C.R. 642. On appeal, the 
Court ordered a new trial on the ground that the jury's finding that the 
plaintiff might have avoided the accident by the exercise of reasonable 
care was not sufficient without their saying in what respect lie failed to 
exercise reasonable care, as the Court was unable to determine from the 
jury’s finding whether the plaintiff was in law guilty of contributory neg­
ligence or not. The Court suggested that the proper course for the trial 
Judge to take in such a case would be to submit to the jury two ques 
tions, such as, 1. Was the plaintiff guilty of negligence? 2. If yes, 
what was this act of negligence? and that it would probably lie well to 
add a third question : Whose negligence really caused the accident?

Slmndra v. Winnipeg Elec. Ry. Co.. 21 Man. L.R. 622.

Negligence—Contributory negligence—Form of questions to jury.
When contributory negligence is set up in an action to recover damages
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for negligence, which ia being tried before u jury the pluintilf is entitled 
to a clear and distinct finding upon the point. In an action against a 
street railway company to recover damages, the jury, after finding in 
answer to questions that the defendants were guilty of negligence, in 
running at too high a rate of speed, not properly sounding the gong, 
and not having the ear under proper control, and that the plaint ill's in­
jury was caused by this negligence, said in answer to further questions, 
that the plaintiff was guilty of contributory negligence in not using more 
caution in crossing the railway tracks:—Held, that this answer was 
ambiguous and unsatisfactory, and, in view of the previous distinct an­
swers, not fairly to be treated as a finding of contributory negligence. Per 
Osler, J.A.:—Instead of putting in such eases the question, “Was the 
plaintiff guilty of contributory negligence ?" involv ing as it does. Ixitli 
the fact and the law, it would be better to ask, “Could the plaintiff bv 
the exercise of reasonable care have avoided the injury?” and to pro­
vide for the case of an affirmative answer by the further question, “If 
so, in what respect do you think the plaintiff omitted to take reasonable 
care?” Judgment of Meredith, C.J., reversed.

Brown v. London Street Ry., 1 Can. Ky. Cas. 38.», 2 O.L.R. 53.
I Reversed in 31 Can. 8.C.R. 642, 1 Can. Hy. Cas. 390; referred to in 

Kinsley v. London Street Ry. Co., 16 O.L.R. 350.]

NEGLIGENCE—CO.NTRIIIUTORY NEGLIGENCE—FINDINGS OF JURY.
On the trial of an action against a street railway company for damages 

in consequence of injuries received through the negligence of the company's 
servants, the jury answered four questions in a way that would justify 
a verdict for the plaintiff. To the fifth question: “Could It. by the 
exercise of reasonable care and diligence have avoided the accident ?” the 
answer was: “We believe that it could have been possible:”—Held, re­
versing the judgment of the Court of Appeal, that this answer did not 
amount to a finding of negligence on the part of the plaintiff as a proxi­
mate cause of the accident which would disentitle him to a verdict. Held, 
further, that as the other findings established negligence in the defendant 
as the cause of the accident which amounted to a denial of contributory 
negligence; as there was not evidence of negligence on plaintiff’s part in 
the record ; and as the Court had before it all the materials for Anally 
determining the questions in dispute a new trial was not necessary.

Rowan v. Toronto Ry. Co., 29 Can. K.C.R. 717.
(Approved in Brown v. London Street Ry. Co., 1 Can. Ry. Cas. 385, 

2 O.L.R. 53; distinguished in London Street Ry. Co. v. Brown, 1 Can. 
Ry. Cas. 390. 31 Can. S.C.R. 651 ; O’Hearn v. Port Arthur. 4 O.L.R. 209; 
Pouffe v. Can. Iron Furnace Co., 11 O.L.R. 52, 10 D.L.R. 37; followed in 
Radgeley v. (Iraml Trunk Ry. Co., 14 O.W.R. 425; referred to in Bell v. 
Winnipeg Elec. Street Ry. Co., 15 Man. L.R. 346 ; Halifax Elec. Tram 
Co. v. Inglis. 30 Can. S.C.R. 258; Sheppard Pub. Co. v. Press Pub. Co., 
10 O.L.R. 243.]

Trial—Negligence of street railway—Modification of instructions.
Where, in a jury trial of an action for negligence against a street rail­

way company and a municipal corporation, the plaintiff desists from his 
action as against one of two defendants jointly sued in damages and the 
trial Judge thereupon modifies the assignment of facts to lie submitted 
to the jury, no prejudice is suffered by the remaining defendant if the 
assignment of facts as modified allows the jury to find the accident was 
due either to the negligence of the plaintiff, or to that of the defendant or 
to that of neither of them.

Montreal Street Ry. Co. v. Connut, 14 Can. Ry. Cas. 305, 7 D.L.R. 261.
Can. Ry. L. Dig.—36.
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Xl Ul.KiKNL'i:—VENERAI. VERDICT—ANSWERS TO QUESTION*.
Where a jury returns n vvrdiet in favour of the plaintif)' and then at the 

reijuest of the trial Judge verbally give their reasons for the result, tin ir 
iinding is nevertheless a general verdict and their reasons may lie dis­
regarded if there is sullieient evidence to support Hie Iinding. ljuurv, 
whether a jury's answers to questions must lie in writing.

Balfour v. Toronto By. Vo., 2 Van. By. Vas. 325, 5 U.h.B. 735, 
[Affirmed in 32 Van. S.V.B. 239, 2 Van. By. Vas. 330.J

APPEAL—tjl KHTlOX OF PROCEDURE—VERDICT— -WEIGHT OF EVIDENCE.

The Supreme Court <if Canada refused to interfere with a decision «if 
the Court of Appeal for Ontario in a matter of procedure, namely, whether 
a verdict of a jury was a general or s|»ecial verdict. The Court also r« - 
fused to disturb the verdict on the ground that it was against the weight 
of evidence after it had been allirmed by the trial Judge and the Court of 
Appeal.

Toronto By. Co. v. Balfour, 2 Can. By. Cas. 330, 32 Can. S.C.B. 239. 
[Commented on in Jamieson v. Harris, 35 Van. S.C.B. 043.]

Cause of injury—Province of jury—Specific questions.
Where on the trial of an action based on negligence questions are sub 

mitted to the jury, they should be asked specifically to find what was the 
negligence of the defendants which caused the injury; general findings of 
negligence will not support a verdict unless the same is shewn to be tIn­
direct cause of the injury.

Mader v. Halifax Eiec. Tramway Co., 5 Can. By. Cas. 434, 37 Can. S.C.B. 
94.

[Beferrcd to in Toll v. Can. Pac. By. Co., 1 Alta. L.B. 332.]

Charge to jury—Misdirection—Objection at trial—Failure, Effect 
of.

Per Osler, J.A.:—There is no bard and fast rule which absolutely pro­
hibits the Court from entertaining an objection on the ground of misdi­
rection when the party has omitted to take it at the trial.

Brenner v. Toronto By. Co., 7 Van. By. Cas. 21U, 15 Ü.L.B. 195.
[Affirmed in 40 Can. S.C.B. 540, 8 Can. By. Vas. 108.J

Misdirection—Correction after specific objection—Beview on appeal.
Where, on a specific objection to his charge, the trial Judge recalled the 

jury and directed them as requested, the contention that the directions thus 
given were erroneous should not la- entertained on an appeal.

Van. Pac. By. Vo. v. Hansen, 7 Van. By. Cas. 441, 40 Can. S.C.B. 194.

Remedying defects of danger—Evidence.
In any action for negligence, it is not improper to receive evidence as to 

what may have been done by the defendants subsequently to remedy the de­
fects or dangers complained of. but the jury should be warned that such 
evidence taken by itself is no evidence of negligence. If there he no other 
evidence of negligence the case should be withdrawn from the jury. The 
evidence in this case considered, as to whether the case should have been 
left to the jury or not. It is within the discretion of the trial Judge to 
submit special questions to the jury or not; but in either ease the jury may 
render a general verdict. The words "the Court may give such damage**.’ 
in Con. Ord. N.W.T. c. 48, s. 3, means the Judge at trial, or the Judge and
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the jury, us the cum» may Ik*. Semble, a verdict for #4.500, under the oir- 
vUuiHtunve* of this ease, eannot seriously Ik* excepted to.

Toll v. Can. Vac. Ry. Co.. 8 Can. Ky. Vas. 294. 1 A.L.R. 318.
[Applied in White v. Grand Trunk Pac. Ry. Co.. 2 Alta. Lit. it35; ob­

served in Winterlmrn v. Edmonton. V. 1 P. Itv. Co.. 1 Alta. L.R. 311, 8 
W.L.R. 70.1J

Triai.—Jiry—Two kqvali.v imsmiii i: views on fai th.
If the facts which are admitted are capable of two «spinHy possible views, 

which reasonable people max take, and one of them is more consistent with 
the ease for one party than for the other, it is the duty of the .lodge to 
let the jury decide lietween -m h conflicting views. | Davey v. London & S. 
W. Ry. Co., 12 Q.B.D. 7», followed. |

Ramsay v. Toronto Ry. Co., 17 Van. Ry. Cas. d, 30 O.L.R. 127. 17 D.L.R.
220.
Special findings—'Verdict Xlu.k.i m u.

The finding of a jury in a railway personal injury case that the defend­
ant railway company was guiltv of negligenee in •‘nonohservance of rules 
in going through a closed switch,” dm*s not necessarily refer to the com­
pany’s printed liook of rules, put in as evidence by the plaintiff, but mav 
Ik* supported as referring to a rule of operation to that effect proved by oral 
testimony as governing the conduct of employees, although not embodied 
in the printed rule hiMik.

Staats v. (an. l’ae. Ry. Co., 17 Can. Ry. Cas. 38. 17 D.L.R. 300.

Vfrihct—Damages exceeding amovnt claimed.
A jury cannot award as special damages an amount greater than the 

amount claimed, unless the pleadings are amended so as to cover the 
larger amount. [Chattel! v. Daily Mail Publishing Co., 18 Times L.R. 
105, followed.]

Staats v. Can. Pac. Ry. Co., 17 Can. Ry. Cas. 38, 17 D.L.R. 309.

Trial—Verdict—Nvfektkncy ami cor reft nf.sk—Damages.
In a personal injury ease where the jury's award of general damages at 

$].'».000 is attacked as exeessixe and the evidence shews that the injuries 
sustained were unusually severe, the award will not lie disturlied where it 
stands the test that twelve reasonable men might reasonably find the dam 
ages at that amount. [Tobin \. Can. Pac. Ry. Co.. 2 D.L.R. 173. 5 S.L.R. 
381; and Gordon v. Can. Northern Ry. Co., 2 D.L.R. 183, 5 S.L.R. 369. fol-

Staats v. Can Pac. Ry. Co., 17 Can. Ry. Cas. 38, 17 D.L.R. 309.

Trial—Vontrihvtory negligence—When a qvkntion eoh jiry.
Contributory negligence is primA facie a «|ii«*stion for the jury, and only 

where it is very clear that no jury could reasonably find otherwise should 
a cas«* Ik* withdrawn from the jury on the ground that contributory negli 
genet? has Ik*cii established. | Day lies \. British Columbia Klee. Rv. Co.. 7 
D.L.R. 767. 17 B.C.R. 498. 14 Can. Ry. ( as. 309, reversed.]

Day nee v. British Columbia Elec. Ry. Co., 18 Can. Ry. Vas. 146. 49 Can. 
S.C.R. 58, 19 D.L.R. 266.

Trial—Findings of ji ry Stati mints of foreman.
Hie oral statements of the foreman of a jury, explaining to the Court the 

cause of an accident as found by the jury, cannot override the delilierate
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written verdict of the whole jury, so a* to warrant the action of the trial 
.fudge in entering judgment against their verdict.

(Irav v. Wabash Ry. Co., 20 Can. Ry. Cas. .litI, D.L.R. 510. 2S D.L.R.
244.

NkW TRIAI.—Vk.HIW'T All AIN ST WKiGIIT OK KVIIMAVK RKASON AW.KNKHH.
Where the verdict arrived at by the jury upon evidence properly submit 

ted to them upon ipiestions of fact is one that reasonable men might reach, 
the verdict will not he disturbed as being against the weight of evidence 
I Commissioners of Railways v. Itrown, l.'l A.C. I .111 : Windsor Hotel Co. v. 
ihlell, ,‘tO Can. N.C.R. .'t.'tti, followed. See also MaeKen/.ie v. B.C. Klee. Ry. 
Co . 21 R.C.R. 37»; McDonald v. CampMI (NX). 22 D.L.R. 748; Ball v. 
Wabash Ry. Co. ((hit. ), 20 D.I..R. 500 ; Morgan v. McDonald (Can.). 27 
D.L.R. 125; Can. Vac. Ry. Co. v. Walsh. 24 Que. K.B. 185; Suarez \ 
Fisenh&uer, 47 N.8.R. 418; Tobin v. Halifax (NS). 10 D.L.R. 307; 
Holt TimIht Co. v. Met'allum (IVC. ), 25 D.L.R. 445. |

Fraser v. Viet on County Kleetric Co., 20 Can. Ry. Cas. 400, 50 N.S.R. 30. 
28 D.L.R. 251.

Finding of jury—Contriiivtory negligence.
Wlu-n he meaning to lie given to the tindiug of the jury is that the leav­

ing of one of the gates at a railway crossing open was an invitation to the 
driver of a truck that he might safely cross the tracks, and where there is 
evidence to support this tindiug and also a finding against contributory 
negligence, the findings will not he disturbed.

Armstrong Cartage, etc., Co. v. Grand Trunk Ry. Co.. 23 Can. Ry. Cas 
2114, 42 D.L.R. 000. 43 D.L.R. 122.

Question h nuiimittkd to jury Interpretation ok ki monos Xk<;i i

About 10 o’clock at night a farmer was found on the tracks of the de 
fendant company with both thighs amputated above the knee and one font 
caught in a "split switch" -no one saw the accident and the injured person 
died shortly after being found. The jury in answer to questions, found 
that the death was caused by the defendants' negligence in having a split 
switch on a public highway and they found against contributory negligence 
The Court held that under the circumstances there was evidence to go to 
the jury on the question of negligence, and in basing their conclusion on i 
consideration of that evidence, the jury were not usurping the jurisdiction 
of the Board. The tindiug was not in the nature of a direction as to what 
the protection to the public should be, but a finding that from the kind and 
manner of construction of the switch, it was dangerous to persons using 
the highway, and that those responsible for its presence on the highway 
were negligent if it was the cause of injury. Also that an authorised act 
must be done not only in a reasonable way and without negligence, hut 
there is the additional obligation upon one exercising u statutory or au 
thorised power not to extend that power. Whatever were the rights 
which the defendants acquired in respect of the highway they did not ex­
tend to or include the erection and maintenance of the split switch. |South 
wark &. Vauxhall Water Co. v. Wandsworth, [1898] 2 Ch. (103; Roberts v. 
Charing Cross ( 1903), 87 L.T.R. 732 ; Moore v. Lambeth Waterworks Co. 
(188(1), 17 Q.B.D. 4(12. referred to.|

Brunelle v. Grand Trunk Ry. Co., 23 Can. Ry. Cas. 348, 43 D.L.R. 220. 
44 D.L.R. 48.
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Negligence—Action for damages Kimono of ,m uy Kxvehnive spun.
In an action for damages for injuries sustained liv living run down l»v 

defendant#' engine, (lie Court on appeal held that the linding of the jury, 
that the company was guilty of negligence in not “proceeding with siiflivient 
* aut ion when approaching wreckage /one.” was covered hy the allegation 
of “excessive speed” in pla inti IT's pleading, and excessive speed would he 
such speed as would he excessive under all the circumstances of the ease, 
and that the jury had the right to pass upon the question of excessive speed.
| Minor v. (I.T.R. Co., 3.1 D.L.R. lut». .'IS O.L.R. tîhi. distinguished; Coluni 
Ida Bitulitliio \. B.C. Klee. Hy. Co., :$7 D.L.R. «il. 55 Can. 8.C.H. 1. Orth \ 
Hamilton Grimsby X Kcatusvillc Klee. Hy. Co.. 411 D.I..U. I.'17. 4.'I O.L.R. HIT, 
referred to. 1

Follicle v. \\ a hash It. It. Co.. 48 D.L.R. .138.

STREET RAILWAY — H F. A HON AIII.K CANE COLLISION WITH AUTOMOBILE.
An action for injury to an automobile hy a collision with a street car on 

turning a corner cannot he maintained against the electric railway if there 
was no evidence to warrant the jury in linding that the niotorniau by ex 
exercising reasonable care could have stopped his ear and luixe avoided the 
collision after he had become aware or ought to have become aware that 
danger was imminent.

(Jooderhani v. Toronto Hy. Co., '22 D.I..H. SUS.

Injury to switchman—Negligence W ant of printed rules—Specific
FINDINGS.

The general linding of a jury that the injuries sustained hy a switch­
man were caused by the negligence of the railway company is limited by a 
specific finding that the negligence consisted in not having definite printed 
rules and in not seeing that they are at all t imes strictly obeyed, and dis­
closes no specific act of negligence on which an action at common law is 
maintainable.

Ilile v. Grand Trunk Vacille Hy. Co.. 24 D.L.R. !>.

•Ifry — Kindi\us — Kxi'Fiit evidence — Switch stand — Location —
TOO CLOSE TO RAIL.

A jury may find, without the assistance of expert evidence, that the I ova 
tion of a switch stand in a railway yard is too close to the rail, and is not 
reasonably sullieient to permit of the safe passage through it of a man rid­
ing on the side ladder of a ear. |.Mallory v. Winnipeg Joint Terminals. 5.'i 
Can. S.C.K. .‘12J, 20 Can. Hy. Cas. .'182, 20 D.L.R. 20; Vhclaii v. (5rand Trunk 
Vacille Hy. Co., 51 Can. S.C.H. lid, at p. ldd, 18 Can. Hy. Cas. 23.1, 2.1 
D.L.R. 00. distinguished.|

Nelson v. Can. Vac. Hy. Co.. 24 Can. Hy. Cas. 308. .1.1 Can. S.C.H, (J2tl, 30 
D.L.R. 700.

VERDICT OF .11'RY WKIUHT OF EVIDENCE.
If the answers hy a jury to questions submitted can lie supported by any 

reasonable construction, an appellate Court should support them, and not 
set aside the liudiiigs as contrary to the weight of evidence unless they are 
such as in the opinion of the appellate Court could not have been arrived 
at by reasonable men. | MvKelvcy v. Le Hoi Mining Co., 32 Can. S.C.H. 
084; Jamieson v. Harris, 35 Can. S.C.H. <125, referred to.]

Starratt v. Dominion Atlantic Hy. Co.. Hi D.L.R. 777.

Findings of jury—Setting aside verdict—Contributory Negligence.
In an action for damages for injury to an automobile on a highway the



PLKADIXti AM) PKACT1CE,560

lindings of the jury should not lie disturbed although they have not direct- 
ly indicated tlie connection between the negligence found and the accident, 
if they did oil the evidence reasonably draw the inference that the elFev 
live cause of the accident was the "excessive rate of speed," and that the 
plaintiff was not guilty of contributory negligence.

Cullugln v. Toronto Ry. Co.. 23 Can. itv. Cas. 257, 41 O.L.R. 143, 40 
D.L.R. 114.

O. Evidence ; Witnesses.
Witnesses—Rerfehiiixci recollection— Reference to notes made at

TIME OF TRANSACTION.
A witness may refresh his recollection from notes made by him at the 

time of a transaction in question and then make a statement as to Un­
truth of the memorandum. The rule is that the memorandum proposed 
to he looked at must lie made by the witness, or adopted as a correct 
account by him at or about the time when it was made. (Per Irving, 
•I.A. I Where the loss of original notes of a certain transaction in ques­
tion has been proved, and that a transcript thereof has been made on 
the following day. and that this copy was accurate, and the memory of 
the witness has been exhausted on the subject, he has a right to refresh 
his memory by reference to the copy. (Per Martin, .I.A.)

I lay lies v. British Columbia Klee. Co., 14 Can. Ry. Cas. 30b, 7 D.L.R. 
707.

| Reversed in 18 Can. Ry. Cas. 146, 40 Can. 8.C.R. 58, 10 D.L.R. 260. |

Cross-examination of witness iiy reference to deposition taken on-
discovery Kai.se impressions drawn therefrom—Discretion of
TRIAL JUDGE.

Where a witness is cross-examined by reference to his deposition taken 
on discovery, it is not permissible to conduct the proceedings in such a way 
as to give to the jury a false impression of the evidence given bv the wit­
ness on discovery, and where that is attempted, the trial Judge, in his 
discretion, may allow the whole of the discovery evidence to be read, or per­
mit such other steps to be taken as may la- necessary to remove the false 
impression. (Per Irving. J.A.)

King Lumber Co. v. Can. Pae. Ry. Co. (B.C.), 14 Can. Ry. Cas. 313, 7 
D.L.R. 733.

[Appeal to Privy Council withdrawn by consent. 1 

Witnesses—Refreshing memory—Reference to notes made at time of
TRANSACTION.

A witness may properly be asked to refresh his memory by looking at a 
copy of his notes which he was prepared to verify as having been made by 
himself from the original which was a transcript of his stenographic re 
port of the interview between the parties; and refusal to permit that 
course is ground for a new trial where it is impossible for the appellate 
Court to say that its rejection did not materially affect the issue. [Daynes 
v. British Columbia Kiev. Ry. Co.. 7 D.L.R. 767. 17 B.C.R. 468, 14 Can. Ry. 
Cas 30b, reversed.]

Daynes v. British Columbia Kiev. Ry. Co.. 18 Cali. Ry. Cas. 146. 4b Can. 
SC R. 58, lb D.L.R. 206.

Kvidexcb—Medical Testimony -Kxfert opinions—Number.
S. 10 of the Evidence Act, R.8.O. 1014. c. 76, which prohibits the calling of 

more than three expert witnesses without leave of the Court, is not violated
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if in connection with the statutory number of experts there is also given 
the testimony of the attending physician describing the condition of tin* 
injured after the accident and that of the physician who made an ex­
amination for insurance, but not being regarded us expert witnesses.

Burrows v. Grand Trunk Ry. Vo.. 18 Can. Ry. Cas. 18.'$. 22$ D.L.R. 173.

EVIDENCE—TRAIN—Sl'DDEN STOP—BREAKING COUPLING PIN—INJURY—NEG­
LIGENCE.

Tlie undisputed evidence that an employee of a railway company who was 
employed to heat the cars in the railway yard, while attending to his duties, 
was going from a second-class ear to the baggage car for coal, that as he 
was reaching for the door of the baggage car the train suddenly stopped, 
the bagagge cur and the second-class car parted from the breaking of a 
knuckle pin, the employee being thrown to the ground and injured by the 
wheels of the baggage car, is suflicient evidence to justify the jury in find­
ing that the injuries were the result of the negligence of the company in 
stopping the train too suddenly, when air brakes and safety chains were 
not in use.

Worsley v. Can. Northern Ry. Co., 23 Van. Ry. Cas. 385, 11 Sask. L.R. 
472$, 43 D.L.R. 287.
Evidence—Burden of proof—Delivery—Receipts to carriers—Ri

CEIPT PRIOR TO LOCATING GOODS.
The rule of evidence that a written receipt signed and delivered (acknowl 

edging the delivery of goods by the shipper to a consignee i shifts the bur­
den of proof, cannot In- applied in favour of the shipper, in the face of the 
consignee's direct denial of delivery and the fact that such receipts were by 
the consignee company's rules of business exacted prior to inspection or 
delivery of the goods and that such receipts were not really effective until 
a later stage when the goods, if found, might be checked and delivered.

Henderson v. Inverness Ry. C'o., 1($ D.L.R. 420.

Onus—Exceptions or exemptions—Railway < «instruction contract— 
Statement as uasis for subsidy.

Where a railway construction contractor and his employer stipulate 
that the payment to the contractor of a certain item of the contract price 
must depend upon the contractor's statement «if the construction «-ost being 
passed by the Federal Government as basis for a spe« ilied u«l«litional sub­
sidy, the employer is relieved from the payment where the subsidy in ques 
tion is withheld by the Government on the ground, among others, that the 
«•ontractor's construction statement is not even in part established, unless 
the contractor satisfies the onus shifted upon him and affirmatively proves 
some other elfi«-ient cause for the denial of the subsidy.

Dini v. Brunet. 18 D.L.R. 385.

H. Stay of Proceedings; Security.
Stay of proceedings—Appeal pending.

The Vourt in its discretion may always grant a stay of proceedings pend­
ing an appeal to the Supreme Vourt, hut where there is no express rule 
permitting such an appeal such discretion should only he exercised on 
account of the existence of special circumstances which must he shewn by 
the applicant.

Hockley v. Grand Trunk Ry. Go., Davis v. Grand Trunk Ry. Co., 3 Can. 
Ry. Vas. 252. 7 O.L.R. 1811.

[Affirmed in 7 O.L.R. ($.'i8.J
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I. Judgments; Motions.
Failure to move for judgment—Verdict of special jury—Lapse of 

time.
The provisions of Art. 41)4, C.C.P., are not on pain of nullity, and a fail­

lira to move for judgment in accordance with the verdict of a special jury 
until after the lapse of the time prescribed by this article, does not deprive 
tlie party of the right to a judgment, unless the action itself has been de­
clared perempted for failure to proceed therein during two years.

Miller v. Grand Trunk Ry. Co.. 2 Can. Ry. Cas. 441), 21 Que. S.C. 34(1.
[Affirmed in Grand Trunk Ry. Co. v. Miller, 2 Can. Ry. Cas. 41)0, 12 Quo. 

K.B. 1; reversed on other grounds in 34 Can. S.C.R. 45, 3 Can. Ry. Cas. 
147.]

Short notice of motion—Service of—Contents of notice.
Where a party applies for special leave to serve short notice of mo­

tion, he must distinctly state to the Court that the notice applied for is 
short; and the same fact must distinctly appear on the face of the notie* 
served on the other party.

Can. Pac. Ry. Co. v. Vancouver, Westminster & Yukon Ry. Co., 3 Can. 
Ry. Cas. 273.

Order—Purchase money—Payment into Court'—Service of—Setting 
aside.

An order made under the N.B. Railway Act, C.S.X.B., c. 91, s. 17, for 
claimants on purchase money for a railway right-of-way paid into Court, 
by the railway will be set aside where the mortgagor who contracted for 
the sale had no authority to do so for the mortgagees, nor was service of 
the order made on an assignee of the mortgages, ns had been directed by 
the Court when the order was made.

Re Reardon and St. John & Quebec Ry. Co., 20 D.L.R. 910.

J. New Trial; Misdirection; Nonsuit.
New trial—Misdirection—Right to re-examination.

By tiO Viet. c. 24, s. 370 (N.B.), ‘‘A new trial is not to be granted on the 
ground of misdirection, or of the improper admission or rejection of evi­
dence unless in the opinion of the Court some substantial wrong or mis 
carriage has been thereby occasioned in the trial of the action.” On the 
trial of an action against the Electric Street Ry. Co. for damages on ae 
count of personal injuries, the vice-president of the company, called on 
plaintiff’s behalf, was asked on direct examination the amount of bonds 
issued by the company, the counsel on opening to the jury having stated 
that the company was making large sums of money out of the road. On 
cross-examination the witness was questioned as to the disposition of the 
proceeds of debentures, and on re-examination plaintiff’s counsel interro­
gated him at length as to the selling price of the stock on the Montreal Ex­
change, and proved that they sold at about 50 per cent premium. The 
Judge, in charging the jury, directed them to assess the damages as “upon 
the extent of the injury plaintiff received, independent of what these people 
may be, or whether they are rich or poor.” The plaintiff obtained a verdict 
with heavy damages:—Held, that on cross-examination of the witness by 
defendant’s counsel, the door was not open for re-examination as to the 
selling price of the stock; that in view of the amount of the verdict it was 
quite likely that the general observation of the Judge in his charge did
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not remove its effect on the jury as to the financial ability of the company 
to respond well in damages. 35 N.B.R. 1, varied.

Hesse v. Saint John Ry. Co., 30 Can. S.C.R. 218.
[Considered in Sinclair v. Ruddcll, 10 Man. L.R. 00.]

New trial—General verdict—Dorirr as to meaning of jury.
In an action for damages for injury to a child who was run over by a 

ear of the defendants, in which negligence was alleged, several questions 
were submitted to the jury by the trial Judge, but he also told them that 
they might, if they chose, find a general verdict. When the jury returned 
into Court, the foreman announced, “We award the pinintill* $300 «lam 
ages.” On being asked by the trial Judge whether they had answered the 
questions, they said they had answered three, as follows: “1. I,». Was
the company guilty of negligence? A. Yes. 2. Q. If so, in what did such 
negligence consist? A. Over speed. 3. Q. Was the plaintiff guilty of con­
tributory negligence? A. Yes.” On this the trial Judge dismissed the 
action:—Held, that there should Ik- a new trial; it was probable that the 
verdict was intended to be a general one, but the matter was not free from 
doubt ; and the jury should have been asked to make the matter plain be 
fore being discharged. Among the questions that were not answered by the 
jury was the following: “Could the motorman, after it became apparent t«i 
him that the boy was going to cross the track, by the exercise of reasonable 
care and skill, have prevented the accident, if he had been running at a 
reasonable rate of speed?” In leaving this question, the trial Judge said: 
“I want you to consider that last element, because it is not. ‘Could In* 
have prevented the accident if running at an unreasonable rate of speed.*
—Held, that this question was not properly framed, and the jury were 
not properly directed. The unreasonable rate of speed was the original 
negligence, and the question which the jury hail to consider, after finding 
such negligence, was whether, notwithstanding that unreasonable rati* of 
speed, the motorman, after seeing the child committing or about to com 
mit a negligent act, could, by the exercise of reasonable care, have avoid 
ed the consequences of it:—Held, that the defendants should pay the 
costs of the plaintiff’s appeal from the judgment dismissing the action 
(Martin, J.A., dissenting as to this) ; and that the costs below should 
abide the result of the new trial.

Ray field v. British Columbia Elec. Ry. Co., 14 W.L.R. 414.

New trial—Insufficiency of damages—Compromise verdict.
A new trial on the ground of the insufficiency of the damages will not 

be granted unless it appears clearly to the Court that the smallness of 
the damages has arisen from mistake upon the part of either the Court 
or jury, or from some unfair practice on the part of the defendant. A 
verdict will not be set aside on the ground that it is a compromise verdict 
if it can he justified upon any hypothesis presented by the evidence.

Currie v. Saint John Ry. Co., 3 Can. Ry. Cas. 280, 30 N.B.R. 194.

New trial—Invalid granting of.
It is not a valid ground for ordering a new trial that the Judges differ 

from the conclusions at which the jury have arrived or consider that the 
findings shew that the defendants had not had a fair and unprejudiced 
trial. Hence, in an action for damages for loss of life occasioned bv the 
negligent management of a street ear where the jury finds that tht 
defendant was guilty of negligence in causing the accident and that the 
deceased was not guilty of contributory negligence, it is error in setting
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aside a judgment, entered iijmhi such verdi et and ordering a new trial, wlier*» 
the evidence of both sides was properly submitted to the jury.

Toronto Ry. Co. v. King. 7 Can. Ry. Cas. 108. [1008] A.C. 200. 
[Commented on in Brenner v. Toronto Ry. Co., 40 Can. S.C.R. 552 ; 

followed in Tinsley v. Toronto Ry. Co.. 17 <l.L.R. 74: referred to in Berth 
4-lot v. Nalesses, 39 N.R.R. 149; White v. Victoria Luinbi-r, etc.. ( ’o.. 14 
U.C.R. 374; distingiiislu‘il in Milligan v. Toronto I tv. Co.. 17 D.L.R. 530.]

NKW TRIAI.—MihDIRKGTION—VlllDII'T ON IKSVKS.
An order for a new trial should not Im* granted merely on account of 

error in the form of the questions submitted to the jury where no prejudin- 
has been suffered in consequence <if the manner in which the issues wm- 
presented by the charge of the Judge at the trial and the jury has passed 
upon the questions of substance. The judgment appi-aled from (18 Man. 
L.R. 134, 9 Can. Ry. Cas. 12bi was allinned. the Chief Justice dissenting, 
and Davies, J.f hésitante, as to tin- quantum of the dnmag<‘s awarded.

Winnipeg Elec. Ry. Co. v. Wald. 9 Can. Ry. Cas. 129, 41 Can. S.C.I*.
4SI.

Nkw trial—Jury finding»—Pkrin.kxkd .jury -Cnvkrtainty.
W here the result of jury findings and of what takes placi- at the trial 

with reference to their answers and to questi<ms put by trial Judge (hotli 
written and oral) leaves uncertainty as to what they meant, a new trial 
will I a* granted.

Herron v. Toronto Ry. Co., 14 Can. Ry. Cas. 124. 6 D.L.R. 215.
[ Reversed in 11 D.L.R. (197, 15 Can. Ry. Cas. 373.]

Nkw trial—Jury findings—Uncertainty.
W here a jury’s original written findings of answers to questions submit 

14*d are iin-onsistent. and. in an answer to an enquiry by the trial Judg4*. 
t lie jury orally explains and harmonizes the various answers in open 
Court, the result from this course is, that the earlier written findings are 
4lisplaeed pro tanto by the final verbal findings, and the inconsistency of 
the dialings may thereby he cured.

Herron v. Toronto Ry. Co., 15 Can. Ry. ( as. 373. 11 D.L.R. (197. 28 D.L.R. 
59.

[Herron v. Toronto Ry. Co. (No. 1), 14 Can. Ry. Cas. 124. (1 D.L.R 
215, reversed.]

Nkw trial—Vague and ambiguous findings.
In a personal injury case arising from a street car colliding with a rig, 

where the jury, upon their first return into Court, found under one ques­
tion that, after d<‘fendants* motor man saw that the plainitf was alsmt to 
ilrive across the tracks, tin- motorman could not by reasonable care have 
avoided the accident, while finding under another queathm that tin* motor- 
man was guilty of negligence in waiting too late before applying tin- 
brakes, and while finding under a third 4piestion that the motorman was 
negligent in not applying the brak4*s when he first noticed the plaintiff 
heading across the tracks, and when-, upon pnqn-r comment by the trial 
Judge on such contradictory findings, the pi*rplexed jury struck out tin- 
answers to the two (piestions first mentioned, still leaving ilouht as to 
what they meant by the answer to the third question, such findings are 
vague and ambiguous and a ground for a new trial.

Herron v. Toronto Ry. Co., 14 Can. Ry. Cas. 124. b D.L.R. 215. 
[Reversed in 11 D.L.R. 697, 15 Can. Ry. Cas. 373, 28 D.L.R. 59; referred 

to in Loach v. British Columbia Elec. Ry. Co., 17 Can. Ry. Cas. 21, 16 
D.L.R. 245.]
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NEW TRIAL—lx ONtilHTENT AND UNCERTAIN FINDINGS Of JL'ItY.
In a personal injury action arising from » car colliding with a rig. 

vhere the jury finds lai that by reasonable care plaintiff. had he seen that 
he hud sutlicient time to cross the tracks, could have avoided the accident, 
(hi that by reasonable care defendant's inotorinan had he applied the 
brakes when he tirst noticed plaintilV heading across the tracks could have 
avoided the accident, (ct that the accident was caused by negligence of 
both plaintilV and defendant, such finding* are inconsistent and uncertain 
anil u ground for a new trial.

Herron v. Toronto Ry. Co., 14 Can. Ry. Cas. 124. H D.L.R. 21.1.
| Reversed in 11 D.L.R. «97. 15 Can. Ry. ( as. .17:1. 28 O.L.R. 5!l.|

X KW TRIAL—^INDIRECTION.
The ,fudge’s charge to the jury is to be read as a whole, and if in view 

of its general meaning and effect, the jury were not left under any er 
roneous impression as to the real nature of the issues to Ih» determined 
or us to the law applicable, misdirection cannot be predicated upon an 
isolated portion of the charge when read apart from the other portions, so 
as to constitute a ground for ordering a new trial. [Jones v. Can. Vac. 
R. Co., 14 Can. Ry. Cas. 7ti. 5 D.L.R. 3.32. 3 O.W.X. 1404. revcraed.l

Jones v. Can. Pae. Ry. Co., 10 Can. Ry. Cas. 305, 13 D.L.R. 000. 24 
O.YV.R. 917, 30 O.L.R. 331.

Negligence—Am citation of foot- Evidence.
The injury for which plaintiff sued was his foot being crushed, and on 

the day of the accident the medical staff of the hospital where he hud 
been taken held a consultation ami were divided as to the necessity for 
amputation. Dr. W., who thought the limb might In* saved, was. four 
days later, appointed by the company, at the suggestion of plaintiff's 
attorney to co-operate with the plaintiff's physician. Eventually the 
foot was amputated and plaintilT made a good recovery. On the trial 
plaintiff's physician swore to a conversation with Dr. W. four days 
after the first consultation, and three days before tin* amputation, when 
Dr. VV. stated that if he could induce plaintiff’s attorney to view 
it from a surgeon’s standpoint, ami not use it to work on the 
sympathies of the jury he might consider more fully the i|uestion of am­
putation. The .Judge in his charge referred to this conversation and told 
the jury that it seemed to him very important if Dr. W. was using his 
position as one of the hospital staff to keep the limb on when it should 
have lieen taken off, and that he thought it very reprehensible:—Held, 
Strong, C.J., and (1 Wynne, J.. dissenting, that as Dr. W. did not represent 
the company at the first consultation when he opposed amputation: as 
others of the staff took the same view and there was no proof that 
amputation was delayed through his instrumentality: and as the jur\ 
would certainly consider the Judge's remarks as bearing on the contention 
made on plaintiff’s behalf that amputation should have taken place on 
the very day of the accident. It must have affected the amount of the ver­
dict. To tell a jury to ask themselves "If 1 were plaintiff how much ought 
1 to lie paid if the company did me an injury7" is not a proper direction. 
35 X.B.R. 1, varied.

liesse v. Saint. John Ry. Co., 30 Can. S.C.R. 218.
[Considered in Sinclair v. Ruddell, lti Mau. L.R. 60.]

New trial—Conflicting findings as to negligence.
The findings of a jury in an action for personal injuries sustained In 

a locomotive fireman by reason of the escape of steam from a valve in
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the engine, that the injuries were caused by the negligence of the defend­
ant in not seeing the valve properly closed, and that the plaintiff by the 
exercise of reasonable care in examining the valve could have avoided the 
accident, are conflicting and ground fur a new trial under r. «501 (li 
(Ont.). [St. Denis v. Baxter, 13 0.1*. 41, 1.5 A.R. (Ont.) 387: Austra­
lasian Steam, etc., Co. v. Smith (1KH9), 14 App. Cas. 321, followed; Kerry 
v. England. [1898| A.C. 742. distinguished.!

Ball v. Wabash By. Co., 20 Can. Ily. Cas. 320. 3.1 O.L.R. 84, 26 D.L.R. 
569.

New tbiai.—Errors of Court—Appellate judgment on merits.
Where a trial .Judge directs a judgment against the verdict of the jury, 

the Appellate Court in setting the judgment aside will not order a new 
trial, but will direct a judgment to be entered in accordance with the 
verdict. [.Jones v. Can. l’ac. Ry. Co., 16 Can. Ry. Cas. 305, 13 1).L.R| 
900, 30 O.L.R. 331. referred to.]'

Cray v. Wabash Ry. Co., 20 Can. Ry. Cas. 301, 3.1 O.L.R. 510. 28 D.L.R. 
244.

New trial for errors of court—Insufficiency oi issuer submitted— 
Negligence.

In an action for damages for injuries sustained by the plaintiff by 
being struck by the defendant’s street car while the plaintiff on foot 
was erossing the track, if upon the facts (a) the plaintiff’s conduct may 
not have been negligent, and (b) the defendant may have been guilty 
of negligence which occasioned the accident, the omission at the trial to 
pass in a satisfactory way upon these issues is ground for a new trial. 
[Myers v. Toronto Ry. Co., 10 D.L.R. 754, reversed.]

Myers v. Toronto Ry. Co., 18 D.L.R. 335.

Action for damages—Negligence—Mutual obligations—Insufficiency
OF ISSUES SUBMITTED TO JURY.

In an action for damages for injuries sustained in a collision between 
a motor ear and a passenger train when both parties have been guilty of 
negligence, a new trial will be ordered where the Court has failed to 
submit tIn» mutual obligations of the parties to the jury, with proper ami 
complete directions on the law and as to the evidence applicable so as to 
enable them to come to a reasonable conclusion.

(Javin v. Kettle Valley Ry. Co., 23 Can. Ry. Cas. 379, 43 D.L.R. 47. 
[Affirmed in 25 Can. Ry. Cas., 47 D.L.R. 65.]

Inaccuracy in humming up—Conducing to wrong verdict.
An inaccurate statement ns to the facts made by a .Judge in summing 

up, will not necessarily lie a ground for a new trial; the party claiming to 
have been adversely affected by the error must shew that the misstate­
ment was of a character which must have conduced to a wrong verdict. 
[Clark v. Molyneux, 3 Q.B.D. 237, referred to.]

Starrntt v. Dominion Atlantic Ry. Co., 16 D.L.R. 777.

Misdirection—Instructions, correctness of—Damages—Personal in­
juries—Impairment of earning capacity.

In a negligence case against a railway company by a fireman in its em­
ployment, for permanent personal injury impairing his earning capacity, 
the .Judge should charge the jury to consider, on the quantum of damages, 
the general opportunities in life still open to the plaintiff, and there is 
misdirection where the charge limits those opportunities to the plaintiff’s 
particular calling or even the class of callings within his general industrial
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field, for instances, railroading. [Johnston v. Great Western lty. Co.,
[ 1!M>4] 2 K.B. 830; llowley v. Dindon .V N.W. Itv. Co., UR. H Kx. 221. 
specially referred to; Schwartz v. Winnipeg Klee. Co., 12 D.L.R. fit», and 
Itateinan v. Middlesex, (i D.L.lî. 5.33, considered.] In a negligence action 
for damages for permanent personal injury to the plaintiff, a railroad inuu, 
impairing his earning capacity, it is misdirection for the trial Judge to 
charge the jury by suggesting that the jurymen put themselves in the 
plaintiffs place and consider for themselves whether, in similar circum­
stances, any of them would lie willing to undergo such suffering and loss, 
and to seek employment in industrial fields other than railroading. | John­
ston v. Great Western lty. Co.. [11)04] 2 K.B. 250: ltowley v. Dindon & 
N.W. Ry. Co., L.R. 8 Kx. 221, specially referred to.]

Ciphering v. Grand Trunk Pacifie Ry. Co., 14 D.L.R. 584.

Xi:w triai.—Negligence—Contributory negligence—Insufficient in-
KTRl.TTIONH TO JURY.

The jury having found negligence on the part of the defendants' em­
ployees and of the plaintiffs wife, who was driving his automobile, in 
answer to two further ipiestions found that after the employees of the de­
fendants became aware, or ought to have become aware, that the auto­
mobile was in danger of being injured, they could have prevented the in­
jury in the exercise of reasonable care by the speedy application of brakes. 
On these findings the trial Judge entered judgment for the plaintiff. The 
Court held that the Court of Appeal was justified in ordering a new trial 
on the ground that the jury should have been instructed that it was the 
duty of the driver of the motor car as well as that of the railway em­
ployees to have taken all reasonable care to avoid the collision, when the 
danger of it should have lieeu apparent, ami that questions as to her 
conduct at that stage of the occurrence, similar to those with regard to 
the conduct of the railway employees should have I teen submitted to the 
jury. [Gavin v. Kettle X*alley Ry. Co., 23 Can. Ry. Cas. 379, 43 D.L.R. 
47. affirmed.]

Gavin v. Kettle Valley Ry. Co. (23 Can. Ry. Cas., 47 D.L.R. 65).

Negligence—Kviuenck—Privilege—Jury—1 mproper comments by coun­
sel—Misdirection—New trial—Costs of abortive trial.

In an action for damages owing to the negligence of the motorman of a 
street car, the conductor refused to produce in evidence the written report 
of the accident that he had given to his company, the contents of which 
were privileged. Counsel for the plaintiff, when addressing the jury, said: 
“The plaintiff has sworn to one set of facts with regard to the occurrence, 
the conductor has sworn to another, the evidence as to which is right mav 
lie found in that report, the company have declined to allow its contents ta 
U? disclosed. Now, gentlemen, you may draw such an inference,” and the 
learned Judge not having instructed the jury that they were not entitled 
to draw an unfavourable inference from the nonproduction of the re­
port, there was misdirection and there must Is- a new trial. [Wentworth 
v. Lloyd (1864), 10 ILL. Cas. 581). followed. Note on ruling as to costs.]

Krrieo v. British Columbia Klee. Ry. Co., 23 B.C.R. 408.

K. Third Party Procedure.
I xni M xity—Directions—Order allowing notice—Appeal.

In an action to recover damages for the death of an employee of the 
defendants, who was killed at the crossing of defendants’ railway with an­
other railway, the defendants obtained an ex parte order allowing them to 
serve a third party notice upon the other railway company, claiming in-
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«lemnity under an agm*ment whereby tin* latter company were allowed to 
put in the «Tossing at the point when* the accident happened, upon their 
indemnifying the defendant* against any claim for damages arising durin-j 
the progress of the work. The defendants asserted and the other com­
pany denied that the accident in question happened «luring the progress 
«if the work:—Held, that it was desirable that the question as to the 
defendants' liability to the plaintiff should be established in such a way as 
to In* binding upon the third parties, although all the matters in dispute 
between the defendants and the third parties <*ould not lie <lctermine<l in 
the action. [Baxter v. France (No. 2), [1895] 1 Q.B. 591. diatinguialu*d.| 
Form of order giving directions as to trial and (jiiestions of costs in such 
a cas«*. settled. Semble, referring to Baxter v. France, [1895] 1 (j.B. 455. 
458. that, it was the duty of the third parties, if they objected to being 
added, to app«»al within due time against the order allowing the notice 
to be served upon them.

Holden v. («rand Trunk By. Co.. 1 Can. By. Cas. 529, 2 O.L.R. 421.
[Discussed in Donn v. Toronto Ferry Co., 11 O.L.R. 16, ti O.W.R. 920, 

973.]

See False Arrest.
POLICE.

PRACTICE.
See Pleading and Practice.

PRIORITIES.
See Railway Crossings; Highway Crossings; Wires and Poles.

PROCEDURE.
See Pleading and Practice ; Third Party Procedure.

PROTECTION OF CROSSINGS.
See Highway Crossings; Railway Crossings ; Crossing Injuries; Wires 

and Pol«*h ; Farm Crossings.

PROTECTION OF PASSENGERS.
See Carriers of Passengers.

PROVISIONAL DIRECTORS.
Statutory prohibition of officers and directors as parties to railway con­

struction contracts, see Contracts; Constitutional Law.
Power of Provisional Direct«irs to ex«*«*uie bond for the performance of 

conditions in consid«*rution of a bonus, s«*«* Railway Subsidy.

Electric railway company—Powers of provisional directors—Cox-

The provisional directors of the defendant company, incorporated by 1 
Edw. VII. c. 92 (O), to build an electric railway, gave power to their 
president and secretary to make a bargain with the plaintiffs, who were 
promoting a rival electric railway. A bargain was made, and the result
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reported to the provisional <lirectors, who ratified what hud been done. 
The contract purported to lie made between the company and the plain- 
tills; the plaintiffs were to cease operations in support of any other rixal 
railway and to assist the company in securing franchises, etc., and were 
to receive $1,000. The plaintiffs carried out their part of the bargain, and 
now sued the company for the *1,000, asking in tlie alternative damage* 
for misrepresentation against the president and secretary, who were joined 
as defendants. The company had not been organized at the time of tin- 
contract ; but the president and secretary believed that the company had 
power to enter into the contract; and they represented to tin* plaintiffs, 
and the plaint ill's believed, that they had power to make the contract. 
The president and secretary were guilty of no fraud. The Act of incor­
poration provided (a. 12) that the several clauses of the Railway 
Act should be incorporated with and he deemed to be part of the 
Act of Incorporation: — Held, having regard to the provisions of s. 
44 of the Electric Railway Act, ILK.l). 1807, c. 201». that the provision­
al directors had no power to enter into the contract, and the contract was 
not binding on the company, nothing having been done to ratify it:—Held, 
however, that, as the power of the company to enter into such a contract 
was not excluded by its Act of Incorporation, hut depended upon facts as 
to organization, etc., the representation of the president and secretnrx 
was not as to law, but as to fact, and they were liable to the plaintiff* 
t herefor. [St rut hers v. Mackenzie (1807), 28 O.R. 281. distinguished. !

Selkirk v. Windsor, Essex & Leike Shore Rapid Ry. Co., 12 Van. Rx.
» a-. 878, 80 o.L.l!. 800.

[Reversed in 21 O.L.R. 10ft, 12 Can. Ry. Cas. 27ft, 22 O.L.R. 250. 12 
Can. Ry. Cas. 282.]

Electric railway com van y—Powers of provisional directors—Cox
TRACT.

S. ft of the Special Act, 1 Edw. VII. c. 1)2 (0.), incorporating the defend­
ant company, enacts that the provisional directors may agree to pay for 
the services of persons who may lie employed by the directors for the 
purpose of assisting the directors in furthering the undertaking, or for 
the purchase of the right-of-way. and any agreement so made shall be 
binding on the company :—Held, that the express language of the special 
Act prevails over the general provision (s. 44) of the Electric Railway 
Act. R.S.O. 181)7. e. 201). all the clauses of which; except so far as incon­
sistent, were, by s. 12 of the Special Act. incorporated with and deemed 
to lie a part of the special Act; and. therefore, the provisional directors 
had poxver to hind tin- company by making the contract sought to lie en­
forced, a contract to pay the plaintiffs for services in furthering tin* com 
puny’s undertaking. The Special Act. s. ft, says that this can lie done by 
the provisional directors “when sanctioned by a vote of the shareholders 
at any general meeting":—Held, approving and following McDougall v. 
Lindsay Va per Mill Co. (1884), 1ft l\R. (Ont.) 247, 252. that the plain 
tiffs’ contract xvas not affected by the nonobservance of this direction : and. 
apart from that, the contract was approved, liefore and after it xvas made, 
by the whole body of shareholders, though not formally assembled in gen 
eral meeting. Judgment of Riddell. J.. 20 O.L.R. 290. 12 Can. Ry. Cas. 
273. which was in favour of the plaintiffs against the individual defend 
ants, reversed, and judgment directed to be entered for the plaintiff's 
against the company.

Selkirk v. Windsor. Essex & Lake Shore Rapid Ry. Co., 12 Can. Ry. 
Cas. 279. 21 O.L.R. lftft.

[Affirmed in 22 O.L.R. 2Ô0, 12 Can. Ry. Cut. 282.]
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ELECTRIC RAILWAY COMPANY—POWKBS OF PROVISIONAL DIRECTORS—CON­

TRACT.
* S. 9 of the Special Act, 1 Edw. VII. c. 92 (0.), incorporating the defend­

ant company, is an enabling enactment, enlarging the powers of the pro­
visional directors, and authorizing them to act for and on behalf of the 
company to an extent much beyond the scope to which provisional directors 
are limited by s. 44 of the Electric Railway Act, R.S.O. 1897, e. 209. Thu 
language of s. 9 distinctly implies that the provisional directors arc 
authorized, with the sanction of the shareholders, to engage the services 
of promoters or other persons for the purpose of assisting them in further­
ing the undertaking; and the power to engage services implies tin- 
power to pay or agree to pay for such services. The services of 
the plaintiffs which were engaged under the agreement sued upon 
were within the class of purposes requiring the sanction of the 
shareholders if the agreement had been to pay in paid-up stock or 
bonds. If the sanction of the shareholders was necessary in order to 
make the agreement binding upon the company, it was given in substance. 
[Monarch Life Assn. Co. v. Brophy (1907), 14 O.L.U. 1, distinguished.] 
Apart from these considerations, the agreement being under the seal of the 
company, and the services having been rendered in fact by the plaintiffs anil 
accepted in fact by the company, there was ample consideration to support 
the claim against them for the sum mentioned in the agreement. The 
company having appealed from the judgment against them, and the plain 
tiffs, as the direct result of the company’s appeal, having appealed from tin- 
dismissal of the action as against the individual defendants, both appeals 
were dismissed with costs, but the company.were order to pay to the plain 
tiffs the cost to he paid by the latter to the individual defendants. [I.aw 
ford v. Billericay, [1903] 1 K.B. 772, and East Gwillimbury v. King 
(1910), 20 O.L.R. 510, followed; judgment of a Divisional Court, 21 O.L.R. 
100, 12 Can. Ry. Cas. 279, affirmed.]

Selkirk v. Windsor, Essex & Lake Shore Rapid Ry. Co., 12 Can. Ry. Cas 
282, 22 O.L.R. 260.

Provisional directors—Powers of—Conducting business.
Coder the Railway Act, 1900, provisional directors of a railway company 

have no right to carry on the business of the undertaking, their powers bein'.' 
limited to those specifically defined by s. 81, subs. 3. to merely opening 
stock hooks, receiving and safely depositing stock subscriptions, making 
plans and surveys.

Re Burrard Inlet Tunnel & Bridge Co., 10 D.L.R. 723.

PUBLIC AID.
See Railway Subsidy.

RAILS AND ROADBED.
Injuries resulting by reason of defective rails or roadbed, see Carriers 

of Passengers; Crossing Injuries; Employees; Negligence; Street Rail-

Jurisdiction of Railway Committee to exonerate railway company from 
filling in spaces, see Railway Board.

Roadbed—Filling in spaces.
Under the true construction of the Railway Act, 1888, the power con­

ferred by subs. 4 of a 262, upon the Railway Committee to exonerate a
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railway company during a specified portion of the year from the duly of 
filling certain spaces specified in subs. 4, did not apply to the duty imposed 
by Mibs. .'1 of tilling certain other spaces specified by subs. 3. Such exten­
sion of power was not authorized by tin- grammatical construction of the 
subsections, nor rendered imperative by the context.

(«rand Trunk Ry. Co. v. Washington. I 1899] A.C. 276.

DEFECTIVE CONSTRUCTION OF HOAIMtKI)—DERAILMENT—LATENT DEFECT.
The roadlu-d of applicants' railway was constructed, in 1803, at a place 

where it followed a curve around the side of a hill, a cutting I icing made 
into the slope and an embankment formed to carry the rails, the grade be­
ing one and one-half per cent or 78.2 feet to the mile. The whole of the 
embankment was built on the natural surface, which consisted as after­
wards discovered, of a layer of sandy loam of three or four feet in depth 
resting upon clay subsoil. No liorings or other examinations were made 
in order to ascertain the nature of the subsoil and the roadbed remained 
for a number of years without shewing any subsidence except such as was 
considered to be due to natural causes and required only occasional re­
pairs; the necessity for such repairs had become more frequent, however, 
for a couple of months immediately prior to the accident which occa­
sioned the injury complained of. Water, coming either from the ditch, 
or from a natural spring formed beneath the sandy loam, had gradually 
run down the slope, lubricated the surface of the clay and, finally, caused 
the entire embankment and sandy layer to slide away about the time a 
train was approaching, on th evening of 20th September. 11104. The train 
was derailed and wrecked and the engine-driver was killed. In an action 
by his widow for the recovery of damages:—Held, that in constructing the 
roadbed, without sulficient examination, upon treacherous soil, and failing 
to maintain it in a safe and proper condition, the railway company was. 
prima facie, guilty of negligence which cast upon them the onus of shew­
ing that the accident was due to some undiscoverahle cause; that this 
onus was not discharged by the evidence adduced from which inferences 
merely could be drawn and which failed to negative the possibility of the 
accident having been occasioned by other causes which might have been 
foreseen and guarded against, and that, consequently, the company was 
liable in damages. Judgment appealed from allirmed, following (ireat 
Western Ry. Co. v. lira id, 1 Moo. 1\U. (N.8.) 101.

(Quebec & Lake St. John Ry. Co. v. Julien, (i Can. Ry. Cas. 54, 37 Can. 
S.C.R. «32.

| Referred to in Isbister v. Dominion Fish Co., 10 Man. L.R. 449.]

Tracks—Paving—Agreement—Apportionment of cost—Jvrisdiction.

Where a rail wax company laid “T" rails for an electric railway upon 
the street of a municipality under an agreement and confirmatory by-law 
containing the provision “the said rails to he level with the existing road 
bed and that gravel be placed and maintained in good order by the com­
pany la-tween the rails and two feet on either side thereof,” such com­
pany is not bound at the request of the municipality, at a later date, to 
construct a permanent foundation of any character and pave between tin- 
rails. The Hoard has jurisdiction under as. 5 and 20A (H & 9 Kdw. VII.. 
c. 321. and may authorize the municipality at its own expense to change 
the railway grade to conform to the altered grade of the highway and if 
it desires to surface the railway right-of-way in the same way and with 
the same foundations us the adjacent highway, the railway company eon- 

C’an. Ry. L. Dig.—37.
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tlibuting such portion of the cost us represents its contractual liability to 
lay gravel between the tracks and two feet on either side thereof.

St. Laml>ert v. Montreal & Southern Counties Ry. Co., 19 Can. Ry. Cas. 
283.

RAILWAY ACT.
Construction and constitutionality, see Constitutional Law.

RAILWAY BOARD.
A. Dominion Board.
B. Provincial Board.

See Amalgamation ; Appeals; Kruncli Lines and Sidings; Crossings ; 
Damages; Demurrage; Expropriation ; Farm Crossings; Highway Cross­
ings; Mandamus; Railway Crossings; Stations; Telegraphs; Telephones; 
Tolls and Tariffs; Train Service: Wires and Roles.

Annotations.
Jurisdiction of Railway Committee. 1 Can. Ry. Cas. Ill, 4 Can. Ry 

Cas. 411.
Jurisdiction of Board. 5 Can. Ry. Cas. 1U3, 174.
Jurisdiction of Board to order compensation t«| abutting landowners 

upon construction of railway upon highway. 14 Can. Ry. Cas. 191».
Jurisdiction of Board to order highway across railway. 7 Can. Ry. Cas 

HO.
Jurisdiction of Board respecting railway crossings. 5 Can. Ry. Cas. 

413, tS Can. Ry. Cas. 144.
Jurisdiction of Board with respect to regulating rates and tariffs of 

through t rallie. 13 Can. Ry. Cas. {Will.
Jurisdiction of Board to authorize Dominion railway company to take 

lands of Provincial railway company. 1H Can. Ry. Cas. 144.
Jurisdiction of Board to order contribution by Provincial companies to 

cost of Separation of Grades. 18 Can. Ry. Cas. 29(5.
Orders of Provincial Boards respecting street railways, see Street Rail-

Regulation of ear equipment, see Cars.
Constitutionality of statutes empowering Board to make orders and 

regulations, see Constitutional Law.
Orders for compensation for damage to lands, see Expropriation. 
Regulation of shipping system, see Cars.
Refunds for overcharges, see Tolls and Tariffs.
Stop-over privileges, see Train Service.
Apportionment of costs of works ordered by Board, see Highway Cross­

ings ( l) ).
Land for spurs, see Branch Lines.
Tolls in foreign country, see Tolls and Tariffs (A).
Regulation of traffic facilities, see Interchange of Traffic; Junctions. 
Ordering of interlocking appliances at crossings, see Railway Crossings.

A. Dominion Board.
Powers of Railway Committee—Maintenance of oaten at crossings 

—Municipalities.
Under ss. 11, 18, 21, 187, 188 of the Railway Act, 1888, Parliament
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conferred upon tin* Railway Committee the power to order that gat ex ami 
watchmen should lie provided and maintained hy such a railway at cross 
ings of highways traversing different adjacent municipalities; to decide 
which municipalities are interested in the crossings; to ti\ the proportion 
of the cost to he home hy the different municipalities: to vary any order 
made hy adding other municipalities as interested, and to readjust the 
proportion of the cost; and the decision of the committee cannot he re 
viewed by the Court. Municipalities are subject to'such legislation and 
the orders of the committee in the same way as private individuals.

Re Can. Vac. Ry. Co. and County and Township of York, 1 Can. Ky. 
Cas. 30, 27 O.ll. .Vil».

[Reversed in part in 1 Can. Ry. Cas. 47, 25 A.R. (Ont.) (15: adopted in 
Winnipeg v. Toronto tieneral Trusts, lit Man. I..R. 42b: applied in Mont­
real Street Ry. Co. v. Montreal, 43 Can. N.C.R. 231; approved in Re Me 
Alpine <fc Lake Frie Ry. Co.. 37 Can. S.f.R. 240 ; considered in Atty.-(«en 
eral v. Can. l’ac. Ry. Co., 11 R.C.R. 302; referred to in tirant v. Can. 
I'ac. Ry. Co., 30 X.R.R. 332 : ( ! rand Trunk Ry. Co. x. Cedar Dale, 7 Can. 
Ry. Cas. 73; Can. Vac. Ry. Co. v. Toronto, 7 Can. Ry. Cas. 274 : followed 
in Thorold v. («rand Trunk et al. Ry. Cos., 24 Can. Ry. Cas. 21.]

Orders and reui i.ations— Highway vrossinos Mainikwm i ok dates
—AlTOItTlONXtKXT OK I’OHT—M VNIVII'AIITIEN.

The Railway ('omniittee on tin* application of the city of Toronto, or­
dered the Canadian Vacille Ry. Co. to put up gates and keep a watchman 
where the line of railway crossed a highway running from the city «if 
Toronto into the township of York, the line of railway being at the place 
in question the boundary between the two municipalities, and ordered the 
eost of maintenance to he paid in equal proportions hy the railway com 
pany and the city. On a subsequent application by the city representing 
that the township was equally interested and asking for contribution from 
the township, the township brought in the county, and an order was made 
by the Railway Committee that the county and township should contribute 
in certain proportions:—Held, per Burton, C..I.O., anil Maelennan, ,).A.: 
That, assuming the validity of legislation conferring jurisdiction on the 
Railway Committee, their powers were limited to persons or municipali­
ties invoking the exercise of their jurisdiction, and that their order was 
invalid so far as it imposed a burden upon the township and county. 
Per Osler, .LA. : That the legislation was intra vires, and that- the town­
ship and county were persons interested within the meaning of the Act, 
and subject to tin* jurisdiction of the Railway Committee. Per Meredith, 
d.: That the legislation was intra vires, but that the county was not a 
person interested, not lieing under any responsibility for the maintenance 
of the highway in question. Per Curiam : That the decision of the Rail­
way Committee upon a subject, and in respect of persons within its juris­
diction, cannot be reviewed or interfered with bv the Court. In the re­
sult an appeal from the judgment of Rose, .1.. 27 O.ll. 330, 1 Can. Rv. 
Cas. 3(4, was allowed as to the county of York, and dismissed as to the 
township of York.

Re Can. Vac. Ry. Co. and York, 1 Can. Ry. Cas. 47, 23 A.R. (Ont.) 
(15.

[Followed in Hamilton Street Ry. Co. v. (L T. R. Co., 17 Can. Rv. Cas. 
303.]

Ram.way Committee—Making order ki i.b oi Kxviikqi ku Cut rt—Kx
PARTE ORDER.

Ry e. 20 of the Railway Act. 31 Viet. s. 17. the Kxohequer Court is 
empowered to make an order of the Railway Committee a rule of Court ;

i
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hut whore* there are proceedings pending in another Court in which the 
rights of the parties under the order of the Railway Committee may 
come in question, the Exchequer Court, in granting the rule, may sii-peml 
its execution until further directions. (2) The Court refused to make the 
order of the Railway Committee in this ease u rule of Court upon a 
mere ex parte application, and required that all parties interested in the 
matter should have notice of the same.

Re Metropolitan Rv. Co. and Can. I’ac. Ry. Co., 1 Can. Ry. Cas. 06. ii 
Can. Ex. 351.
Railway Committee—Conflicting surveys and locations—Injunction 

—Declaration of right.
An injunction will not be granted to restrain one railway company 

making its surveys and locating its line so as to oross and recross the 
line of another. The Railway Committee is the tribunal specially con 
stituted, having powers and jurisdiction respecting the crossing, inter­
section and junction of railways, the alignment, arrangement, disposition 
and location of tracks, the use by one company of the tracks of another 
and every matter, net or thing which by the Railway Act or the special 
Act of any railway company is sanctioned, required to lie done or pro­
hibited. The Court in a case of this nature, in which the Railway Coni 
niittec has jurisdiction, will not make a declaration of the rights or prior 
ities of the contending parties.

Ottawa, Arnprior & I’arry Sound Ry. Co. v. Atlantic & North-West Ry 
Co., 1 Can. Ry. Cas. 101.

| Referred to in Perrault v. (Irand Trunk Ry* Co., 14 Que. K.R. 24!).]

Railway Committee—Construction of subway—County road and city 
streets—Cost of construction.

The municipal corporation of a city was one of the movers in an ap­
plication to the Railway Committee for an order authorizing the const r in 
lion of a subway under a railway, by which one of the city streets was 
made to connect with a county road, the works being adjacent to a cit\ 
street but not within the city limits : Held, that the city was interested 
within the meaning of the terms as used in s. 188 of the Railway Ait. 
which provides that the Railway Committee might apportion the cost ui 
such works as those in question between the railway company and “any 
person interested therein.” (2) On an application to make an order of 
the Railway Committee a rule of Court, the Court will not go into the 
merits of the order, or consider objections to the procedure followed In 
the Railway Committee. Semble, that while the Railway Committee has 
jurisdiction in such a case, to impose upon the party interested an olili 
gat ion to bear part of the expense, it has no jurisdiction to compel a 
party other than the railway company to execute the works.

Re Grand Trunk Ry. Co. and Re Railway Act, 4 Can. Ry. Cas. 102, 8 
Can. Ex. 34!).

f Followed in TlmraId v. Grand Trunk et al. Ry. Co., 24 Can. Ry. Cas.
2L]
Construction of subway—County road and city streets—Cost of

CONSTRUCTION.
The municipal corporation of a city was one of the movers in an ap­

plication to the Railway Committee for an order authorizing the construc­
tion of a subway under a railway, by which one of the city struts was 
made to connect with a county road, the works being adjacent to a city 
street but not within the city limits:—Held, that the city was interested
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within the meaning of the terms ns used in s. 18H of the Railway Avt, 
xxliieh provides 1 liât the Railway Committee might apportion the cost of 
such xvorks as those in question la'txxeen the railway company ami ""any 
person interested therein.” (2) On an application to make an order of 
the Railway Committee a rule of Court, the Court will not go into the 
merits of the order, or consider objections to the procedure followed by 
the Railway Committee. Semble, that xvliile the Railxvay Committee has 
jurisdiction in such a ease to impose upon the party interested an obliga­
tion to bear part of the expense, it has no jurisdiction to compel a party 
or other than the railxvay company to execute the xvorks.

Re Grand Trunk Ry. Co. and Kingston, 4 Can. Ry. Cas. 102, 8 Can. Ex. 
.1411.

| Referred in Grand Trunk Ry. Co. v. Cedar Dale. 7 Can. Ry. Cas. 7.1 : 
folloxved in Thorold v. Grand Trunk et al. Ry. Cos., 24 Can. Ry. Cas. 21.]

I III! Il XV A Y CROSSING—SPECIFIC I'EH FOR M A N IK,
The Surveys Act, R.S.O. 1807, e. 181, s. .10, cannot create highxvavs 

across the land of a railxvay company or give any right to the applicant 
to have his streets extended across the railxvay. A railxvay company may. 
xx-it 1» the leave of the Hoard, lay out and dedicate portions of its right-of- 
way for use as highways xxliieh the municipality could accept xvithout 
passing a by-law for that purpose. The applicant is only entitled to an 
order from the Hoard authorizing the railway company to lav out and 
construct such highways. The by-law of the municipality may he con­
sidered an acceptance of such highways. The Hoard does not enforce 
specific performance of such agreements. It is not empowered to compel 
the railxvay company to construct the highxvay at the instance of the 
applicant. As no other Court or authority than the Hoard can legally 
alloxv the railxvay company or any other person to construct the highxvay, 
the application should proceed for the purpose of enabling the Board to 
determine whether it will gixe this permission.

Re Reid & Canada Atlantic Ry. Co., 4 Can. Ry. Cas. 272.
| Distinguished in Bird v. Can. Vac. Ry. Co., 1 8.L.R. 270.]

ÀIMVDICATION OF FAST TRANSACTIONS—Bf.FAVI.T IN DEMURRAGE CHARGES
—Premature sale of goods for—Power of Hoard to award dam­
ages.

The Hoard is a judicial, as well as an executive lsaly, created to enforce 
the railway legislation of the Dominion Parliament, but not to supplant 
or supplement the Provincial Courts in the exercise of their ordinary 
jurisdiction. In making orders and regulations under ss. 23, 25 of the 
Railxvay Act, 100.1, the Board is not to adjudicate in respect to rights 
arising out of past transactions but to lay down rules for future conduct. 
The Board is not empoxvered to axvard damages or any other relief for 
any injury caused by an infraction of the Act. e.g., s. 241. Cars loaded 
with coal were held by the railway company for payment of demurrage or 
«•ar storage charges and in default of payment xvore disposed of bv pri­
vate sale before the expiry of six weeks specified by s. 28ft (2) :—Held, 
that any claim for damages for premature or improvident sale should be 
prosecuted by action in the Provincial Courts.

Duthie v. Grand Trunk Ry. Co., 4 Can. Ry. Cas. .104.
[Approved in Robinson v. Can. Northern Ry. Co., It) Man. L.R. Iftft: 

folloxved in Victoria et al. v. Esquimalt & Nanaimo Ry. Co., 24 Can. Ry. 
Cas. 84.]
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tilRKET K All. WAYS MUNICIPAL ASSENT—I'SE OF HIGHWAYS IN CITIES A Ml
towns—Consent iiy municipal authority.

Iii the case of a street railway or tramway or of any railway to lie 
operated as such upon the highways of any city or incorporated town, the 
eminent of the municipal authority required by s. 184 of the Hailway Act. 
1903, must be by a valid by-law approved and sanctioned in the manner 
provided by the provincial municipal law, and. in the absence of evidence 
of such consent having lieen so obtained, the Hoard has no jurisdiction t<> 
enforce an order in respect to the construction and operation of any such 
railway. The order appealed from was reversed and set aside, the Chief 
Justice and Gironard, .1., dissenting.

Montreal Street Ry. Co. v. Montreal Terminal Hv. Co., 4 Can. Ky. Cas. 
.173, 36 Can. K.C.K. 369.

[Adhered to in Essex Terminal Ky. Co. v. Windsor, Essex & L.S. Ky. 
Co.. 40 Can. S.C.K. 625.]

Highway crossings—Subway—Municipality.

The power of the Hoard under s. 180 of the Railway Act, 100.1, to order 
a highway to be carried over or under a railway is not restricted to the 
vase of opening up a new highway, but may be exercised in respect to one 
already in existence. The ation for such order may lie made by the
municipality as well as by the railway company. [Hank Street Subway 
Case, 6 Can. Hy. Cas. 120, affirmed.]

Ottawa Elec. Hy. Co. v. Ottawa and Canada Atlantic Hy. Co.. 5 Can. 
Ky. Cas. 1.11, .17 Can. S.C.K. 354.

[See Toronto v. Grand Trunk Hy. Co., 37 Can. S.C.K. 232, 5 Can. Ky. 
Cas. 138.]

Power to impose terms.

The Hoard granted an application of the James Hay Ky. Co. for leave 
to carry their line under the track of the G.T.K. Co., bill. at the request 
of the latter, imposed the condition that the masonry work of such under 
missing should be sufficient to allow of the construction of an additional 
track on the line of the G.T.K. Co. No evidence was given that the latter 
company intended to lay an additional track in the near future or at any 
time. The James Hay Co., by leave of a Judge, appealed to the Supreme 
Court of Canada from the part of the order imposing such terms contend­
ing that the same was beyond the jurisdiction of the Hoard:—Held, that 
the Hoard had jurisdiction to impose said terms :—Held, per Sedgewivk, 
Davies and Maclennuu, .Id., that the quest ion before the Court was rather 
one of law than of jurisdiction and should have come up on appeal by 
leave of the Hoard or been carried Indore the Governor-General-in-eouncil.

dames Hay Hy. Co. v. Grand Trunk Hy. Co., 5 Can. Hy. Cas. 104, 37 
Can. S.C.K. 372.

Farm crossings.

Orders directing the establishment, of farm crossings over railway sub­
ject to the Railway Act, 1003, are exclusively within the jurisdiction of 
the Hoard.

Grand Trunk Ry. Co. v. Perrault, 5 Can. Ky. Cas. 293, 36 Can. S.C.K. 
671.

[Applied in Valieres v. Ontario & Quebec Ry. Co., 19 Que. K.B. 523.]

4
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ClIOSSI xgs under railway.
The Board has jurisdiction under s. IDS of the Railway Act, 1003, to 

require a railway company to make a farm crossing under its railway.
Re Cockerline and Guelph & Goderich Ry. I'o., 5 Can. Ry. Cas. 313.
|See Lalande v. Can. Northern Ry. Co., 21 Can. Ry. Cas. 104; followed 

in Atkinson v. Vancouver. Victoria & Eastern Ry. Co., 24 Can. Ry. Cas. 
378.J
Railway crossings.

The defendants obtained an ex parte order from the Board authorizing 
them to construct, maintain, and operate certain sidings involving the 
crossing of the right-of-way of another railway. The plaintiffs, on be­
coming aware of this order, moved against it before the Board, under ns. 
25, 32 of the Railway Act, 11)03, but the Board confirmed it:—Held, that 
by such application to vary or amend the order the plaintiffs had sub­
mitted to the jurisdiction of the Board, and were concluded within the 
scope of their judgment, and could not now go behind the orders in the 
present action, which was for damages and an injunction; and this, wheth­
er the application for the ex parte order could be considered an applica­
tion under s. 177 of the Railway Act for a crossing order or not. The 
plaintiffs objected that the Board had no jurisdiction because the line in 
question, being a branch line, the plans were not tiled in the Registry 
lMlico, pursuant to s. 175. subs. 2, and s. 122 of the Act:—Held, that 
they could not raise the question of jurisdiction in this way, the Act 
specially providing by s. 44 for an appeal from orders of the Board to 
tlie Supreme Court of Canada on such questions. By virtue of s. 7 of the 
Railway Act, 1003, where one railway crosses another which is subject 
to the Act, the Board has exclusive jurisdiction.

Can. Pac. Ry. Co. v. Grand Trunk Ry. Co., 5 Can. Ry. Cas. 400, 12 
O.LR. 320.

[Relied on in Fraser v. Can. Pac. Ry. Co., 17 Man. L.R. 072, 8 VV.L.R. 
380.1

Drainage works.
Under subs. 1 (b) of ». 23 of the Railway Act, 1903, as amended by (1 

Edw. VII. c. 42, s. 2, the Board may sanction and approve proposed drain­
age works authorized by s. 118 (mi.

Can. Pac. Ry. Co. v. Murphy, 5 Can. Ry. Cas. 497.

Protection ok highway crossings—Contribution ok costs.
Hie Board, in matters pertaining to the protection of highway cross­

ings and the apportionment ami contribution of costs therein, is a Court 
of original jurisdiction and must decide for itself not merely questions of 
law. but also questions of fact as regards the “interest” in such matters 
of the parties concerned, and also whether, in the exercise of its discretion, 
a municipality or township should contribute to the costs of protecting 
any crossings.

Grand Trunk Ry. Co. v. Cedar Dale, etc., 7 Can. Ry. Cas. 73; Thorold 
v. Grand Trunk et al. Ry. Cos., 24 Can. Ry. Cas. 21.

Junction—Dominion railway—Provinciat.lt incorporated railway.
The Board has no jurisdiction to order a connection to be made or 

traffic to be interchanged between a Dominion railway and a provincially 
incorporated railway which it crosses, such provincial railway not having 
been declared a work for the general advantage of Canada. Under s. 8 
of the Railway Act, 190(1, the jurisdiction of the Board is confined to 
the point of crossing, and does not extend to the whole line of the provin-
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vial railway. Where a railway company incorporated by the Parliament 
of Canada was authorized to acquire two provincially incorporated rail 
ways, but no work had lieen done in connection with such railway, and 
the validating Act provided that the acquisition should not make such 
railways subject to the Railway Act, 1003, or works for the general a«l 
vantage of Canada, hut that they should remain subject to the legislative 
control of the province:—Held, ( 1 ) that, under s. 3, the. special Provin­
cial Act overrides the Railway Act. (2) That there is no jurisdiction to 
authorize making connections with or a Hording facilities to a Dominion 
railway which does not exist, and an order requiring such connection to 
be made would be in efleet ordering a provincial railway to connect with 
a Dominion railway, as to which the Board has no jurisdiction.

Hoards of Trade of (lait. etc. v. < I rand Trunk, Can. Pac., etc., Ry. Cos., 
8 Can. Ry. Cas. 195.

Subway vndkr railway tracks along iiu.iiway—Privilege to raise
GRADE OF HIGHWAY.

For many years the defendants, by agreement with the city of Winni 
peg, had occupied a portion of the width of Point Douglas avenue in sa id 
city with the tracks of its main line. In 1904 a further agreement was 
made between the city and the company, and ratified by the Legislature, 
whereby the company obtained the right to raise the grade of Point Doug 
las avenue or of any part thereof to a height not exceeding ten feet above 
the then existing grade upon certain conditions:—Held, that the words 
“or any part thereof” related to a part of the breadth as well as of the 
length of the avenue, and that the defendants had a right to raise the 
grade of the southerly forty-five feet in width of the avenue leaving 
twenty-one feet at its original height, although the result of that was to 
diminish the value of the plaintiffs lots on account of the construction of 
a subway alongside of them :—Held, also, that an order of the Board 
granting leave to the defendants to construct such subway was valid and 
binding, although it had been made ex parte, and in ignorance of the fact 
that the plaintiff had previously obtained an interim injunction against 
such construction, the plaintiff having math1 no application to rescind or 
vary the order as he might have done. [C.P.R. v. G.T.R. (1900), 12 O.L.R. 
320, 5 Can. Ry. Cas. 400, followed.] The interim injunction granted in 
1905 had been affirmed on appeal before the hearing of the cause :—Held, 
that that decision was not binding on the trial .1 udge, and did not divest 
him of the responsibility of deciding the case upon the merits at the 
hearing.

Fraser v. Can. Pac. Ry. Co., 8 Can. Ry. Cas. 205, 17 Man. L.R. 007. 
Compensation—Runxing rights.

Tlie Bay of Quinte Ry. Co. applied to the Board, under s. 304 of the 
Railway Act. 1900, or any other pertinent section, for an order directing 
the K. & P. Ry. Co. to ascertain ami settle the compensation payable by 
the applicant to the respondent in respect to the running rights possessed 
by the applicant over a portion of the K. & P. Ry. By an agreement 
between the parties, validated by statute 52 Viet. c. 77 (D). such compen­
sation, in case of dispute, was to be settled by arbitration:—Held, that 
the Board had no jurisdiction to entertain the application.

Bay of Quinte Ry. Co. v. Kingston & Pembroke Ry. Co., 8 Can. Ry. 
Cas. 202.

Injunction—Diversion of highway.
In an action by a municipality for an injunction against a railway
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company to restrain the latter from closing up or interfering with a 
certain road, it developed that the Board had made an order authorizing 
the railway company to divert a portion of the said road and construct 
their line between certain points of such diversion. The trial Judge de 
cided that the municipality could maintain such an action only by the 
Attorney-General as plaintiff :—Held, on appeal, that, while the Court 
hud jurisdiction to grant all proper relief, the Board having dealt with 
the matter, the plaintiffs should apply to the Board for relief, as 1 hex 
had complete control over their order.

Municipality of Delta v. Vancouver, Victoria & Eastern By. & Nav. 
Co., 8 t ail. Hy. Cas. 3«2, 14 B.C.B. 83.

Protection of highway crossings—Contribution of costs—Minui-
PAI.ITY AS "PARTY INTERESTED.”

A municipality may he a “party interested” in works for the protection 
of a railway crossing over a highway, though such works are neither with 
in or immediately adjoining its hounds, and the Board has jurisdiction to 
order it to pay a portion of the cost of such work.

Carleton v. Ottawa, 0 Can. Hy. Cas. 154, 41 Can. S.V.H. 552.
| Followed in Thorold v. Grand Trunk et al. Hy. Cos., 24 Can. Hy. Cas.

SL]
Kxprkss companies—Dangerous commodities—Hefvsai. to carry

Application to the Board for an order directing the express companies 
operating in Canada to receive and carry a certain commodity. The ex 
press companies contended that the Board had no jurisdiction to order 
them to carry any class of commodity and refused to carry the said com 
modity because it was dangerous and liable to explode :—Held, under l In- 
relevant provisions of the Hailwav Act. lftftti, ss. 317, 348-354, express 
companies are at liberty to exercise their own discretion in refusing to 
carry hy express any particular commodity.

Canadian and Dominion Express Cos. v. Commercial Acetylene Co., 9 
Can. Hy. Cas. 172.

Damages—Wrong-bii.lixu—Negligence.
On an application to recover damages for the company’s alleged negli­

gence in waybilling a skill' to the wrong address, and charging excess tolls 
for sending it in a roundaliout course to its proper destination, it 1 icing 
in dispute who was responsible for the erroneous waybilling:—Held, that 
the Board had no jurisdiction to entertain the complaint ; the complain­
ant must he left to her rights in the Courts:—Held, that the Board could 
only investigate the error in computing the express tolls of the company, 
but as the company offers to refund the excess the Board should not in-

Hogers v. Canadian Express Co., 9 Can. Hy. Cas. 48ft.

Foreign railway—Station facilities—Through traffic.
An application was made to the Board for an order directing the Great 

Northern Hy. Co. to construct a platform and station building. The New 
Westminister Southern, a provincial railway, incorporated by an Act of 
the Legislature of British Columbia, had not been declared a work "for 
the general advantage of Canada.” The trains of the Great Northern, a 
foreign railway, used the line of the New Westminister Southern as a 
connecting line between its line in the State of Washington and Vancouver 
in British Columbia. The latter company was not shewn to have any rol-
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ling stock or equipment, or so far as operation was concerned to be in any 
way a separate organization from the former:—Held (1), that the Great 
Northern, a foreign railway, is subject to the jurisdiction of the Board in 
so far as it operates in Canada. (2) That the New Westminster Southern, 
a provincial railway, although not declared to be a work “for the general 
advantage of Canada,” but connecting with a railway subject to the juris 
diction of the Board, is, by s. 8 (b) as regards through traflic upon it, and 
all matters appertaining thereto, subject to the llailway Act. (It) That 
station facilities are matters appertaining to through trallic. (41 That 
proper facilities should be provided for the safety and convenience of 
the public using the trains of the Cireat Northern. (5) If the Cireat 
Northern desires to apply for leave to appeal upon the question of juris­
diction, the issue of the order may be delayed for 30 days but, if not, the 
size and location of the station and platform may be delined by an engineer 
of the Board.

Thrift v. New Westminster Southern and Great Northern By. Cos., 9 
t an. By. Cas. 205.

[Followed in Stewart, etc. v. Xapierville Junction By. Co., 12 Can 
By. Cas. 39». J

Accomodation of traffic—Stations.
The Board has power to order a railway company whose line is 

completed and in operation to provide a station at any place where it 
is required to afford proper accommodation for the trallic on the road. 
Idington and Duff, JJ., dissenting.

Grand Trunk By. Co. v. Department of Agriculture for Ontario, It) 
Can. By. Cas. 84, 42 Can. S.C.B. 557.

Fences and cattle c.lards—General order for all railways.
l.'nder the provisions of the Bailwav Act the Board does not possess 

authority to make a general order requiring all railways subject to its 
jurisdiction to erect and maintain fences on the sides of their railway 
lines where they pass through lands which arc not inclosed and either set­
tled or improved; it can do so only after the special circumstances in 
respect of some delined locality have been investigated and the necessity 
of such fencing in that locality determined according to the exigencies of 
the case. The Bailway Act empowers the Board to order that, upon lines 
of railway not yet completed or open for trallic or in course of construc­
tion, where they pass through inclosed lands, the railway company should 
construct and maintain such fences or take such other steps as may Im- 
necessary to prevent cattle and other animals from getting upon the riglit-

Can. Northern By. Co. and Board of Bailwav Commissioners (Fencing 
Case), 10 Can. By. Cas. 104, 42 Can. S.C.B. 443.

Opening road for traffic—Passenger servic e.
I pon an application for an order to compel the railway company to 

institute and operate an adequate daily first-class passenger service on 
its line between Winnipeg and Edmonton during the period of construc­
tion:—Held, (1) that under s. 261 of the Baihvay Act, 1906, the Board 
has no jurisdiction to open a railway for the carriage of traflic other than 
for the purposes of construction, until application has been made there­
for by the railway company. (2) That since the Government by the pro­
visions of the special Act incorporating the Grand Trunk Pacific By. Co. 
(4 & 6 Edw. VII. c. 98), has power to fix by order-in-council the date of 
the completion of the railway, it may be that the Board cannot open the
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railway until such order is issued, the special Act over-riding the Railway 
Act under s. 3 of the latter Act.

Central Saskatchewan Hoard of Trade v. Grand Trunk Vac. Ry. Co., 10 
Can. Ry. Cas. 135.

[Referred to in city of Hamilton v. Toronto, Hamilton v. Buffalo Ry. 
Co., 17 Can. Ry. Cas. 353.

REGULATION OF SAFETY OF EMPLOYEES—WAGES OF INJURED E.\lI'l.OYEES.
Application that railway com pu nies should remedy certain complaints 

dealing with ( 11 and (ti) installation of signboards at the limits of muni­
cipalities and yards, (2) and (11) liability to accident and exposure from 
locomotives running tender first and recommending storm protector on 
locomotive, (3) installation of power head-lamps and air bell ringers, (4) 
providing an engineer as pilot instead of conductor, brakeman or fireman, 
where the regular engineer is unfamiliar with the road. (.">) and (9) pro­
viding suitable quarters at divisional and terminal points and more ample 
room on locomotives for engineers and firemen, (7) removal of certain 
snow cleaning devices from locomotives, ins|»ectioii (81 of wooden bridges 
and (10) of locomotives, by a competent inspector after arrival at ter­
minals, (12) payment of wages of injured employees during recovery: — 
Held. (1) that the request in (1) is too broad and no general order 
should be made, and (0) that in all individual instances where necessity 
exists, the request shall he granted. (2) That in (2) and (11) the re­
quests should lie refused, no evidence lieing given that trains were so 
operated, except in eases of emergency, and nothing lieing known as to 
the storm protector. (3) That the request in (3) as to the installation 
of power head-lamps should lie refused, and as to air bell ringers granted. 
(41 That the request in (4) should lie refused, as granting it would re­
scind a previous rule. (5) That the Hoard has no jurisdiction to deal 
with the requests in (5) and (12). (tl) That the application in (7) 
should stand for further information. (7) That as to the request in (0) 
the Hoard should not make any general regulation without s|>ecific in­
formation. (8) That the application in (K) had been dealt with by order 
No. 11445 and that the application in (101 should be refused.

Re Brotherhood of Locomotive Kngineers, 11 Van. Ry. Cas. 330.

< )RDKB IMPOSING UNENFORCEABLE CONDITIONS.
An order of the Hoard imposing some conditions on an applicant rail­

way company that the Hoard did not have power to impose in invitum, 
is void unless such conditions are assented to by the company, as it can­
not accept part and reject the remainder of the order ; and if the terms 
upon which the Boa id's order was made are rejected by the applicant 
company, and an appeal taken instead of a motion to rescind the order, 
it may lie declared upon appeal that the order shall remain inoperative 
unless or until the terms are accepted.

Can. Northern Ry. Vo. v. Taylor, 15 Van. Ry. Cas. 298. 11 D.L.R. 435.

Action fob damages—Removal of siding.
Action for damages for taking away spur track facilities formerly en­

joyed and refusing to restore same for s use on their land ad­
joining the railway yards. The Hoard had, by their order, made under 
ss. 214, 253 of the Railway Act, 1903, found as a fact that the defendants 
had refused to afford "reasonable and proper facilities” as required by 
s. 253 and directed tbe defendants to restore these spur track facilities 
within four weeks, which order was affirmed by the Supreme Court of 
Canada, 37 Can. S.C.R. 641 :—Held (1), an action lies for damages under

D7B
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the circumstances, the finding of fact by the Hoard being conclusive un­
der s. 42 (3) of the Act, and this Court has no jurisdiction to find and 
assess the damages. (2) Plaintiffs were entitled to damages from the 
date of the breach and not merely from the date of the Hoard’s order. (3 i 
The Hoard had no jurisdiction to deal with the question of damages and. 
not having assumed to do so, the plaintiffs were not estopped from bring 
ing this action bv any adjudication of the Hoard. (4 i Damages should 
lie allowed during the time taken up by the appeal to the Supreme Court, 
and Peruvian (iiiano Co. v. Dreyfus, [1902] A.C. llifi. did not apply.

Robinson v. Can. North. Ry. Co., 11 Can. Ry. Cas. 2S9, 19 Man. L.R.
.‘!00.

| Afliniietl in 4.'I Can. S.C.R. ."tS7, 11 Can. Ry. Cas. 304, 11911J A.C. 739, 
13 Can. Ry. Cas. 412.]

Suction mkx—Length of section»*—Ni .mhkk of mkn to i»e employeii.
All application that the H.S. & ll.lt. Ry. Co. be directed to employ two 

men and a foreman on each of certain sections of its railway. The appli 
cation was granted under an order of the Hoard. Subsequently the rail­
way companies were notified that the Hoard would take up the question 
of fixing the length and number of men to lie employed on the sections of 
the railway:—Held, that, under s. 209 of the Railway Act, the Hoard had 
no jurisdiction in the matter in question.

Re Section Men. 12 Can. Ry. Cas. 375.

1 hull WAY CROSSINGS—VIADUCTS AND HR I IKIES.

Held, allirming 42 Can. S.C.R. 013, 11 Can. Ry. las. 38, that, under s. 
238, and the amending Act of 1909 (8-9 Edw. VII. c. 32), ss. 237, 238. 
the Railway Committee and the Hoard had jurisdiction to make orders 
requiring two railway companies to construct a bridge over their lines 
and an elevated viaduct several miles in length, for the purpose of carry­
ing four of the tracks of their railways through the city, the latter of 
which virtually superseded the former. The evidence shewed that the 
lines of rails were laid "upon or along or across a highway”—highway 
being defined by s. 2. subs. 11, of the Railway Act, 19011, as including "any 
public road, street, lane or other c way or communication.” As re­
gards the respondent company, the lines were laid along an esplanade, 
which was deemed a public highway under 28 Viet. c. 24. As regards the 
appellant company, they were laid along a route as to which there was 
actual user by the public, whether by right or leave and license express 
or implied. It was accordingly within the words "public communication,” 
and exposed to the danger from which the public were under s. 238 entitled 
to lie protected: —Meld, further, that the Hoard, where it has jurisdiction, 
may in its discretion make any order of this kind for the protection, 
safety and convenience of the public, except where it is restricted by s. 
3 of the Railway Act, 1906, which enacts that where the provisions of 
that Act, and of any special Act passed by the Parliament of Canada, re­
late to the same subject, the latter, so far as necessary, shall override the 
former. But the Act, 56 Viet. c. 48, relied on by the appellants, which 
is a special Act within the meaning of s. 2. sulis. 28, of the Railway Act 
of 1900, docs not relate to the same subject as the Railway Act. The 
former empowers the companies affected thereby to construct and use cer­
tain specified works ; the latter empowers the Hoard to require railway 
companies to construct such works as it may deem necessary for the pro­
tection and convenience of the publie. Effect can be given to both slat-

5



HALLWAY liOAIil). fiMI

utes, and a. 3 consequently does not in this vase restrict in any way tin- 
power of the Hoard.

Can. Pac. Ry. Co. v. Toronto and Grand Trunk Ry. Co. (Toronto \ in­
duct Case), 12 Can. Ry. (as. 378. f 1011J A.C. 401.

| Followed in city of Hamilton v. Toronto. Hamilton v. HufTalo Ry. Co., 
17 Can. Ry. Cas. 333, distinguished in 17 Can. Ry. Cas. 370.J

Train slrvkk—Fori ion railway*.
Xii application to direct the respondent to furnish adequate station ac­

commodation and satisfactory train service on its line of railway. The 
respondent, a Canadian railway, incor|»orated by the Province of tjuebec. 
was operated by the Delaware & Hudson Ry. Co., a foreign company, 
through its agent and subsidiary company, the Queliee, Montreal X South 
ern Ry. Co., another Canadian company: Held. (1) that the respondent 
company was not a separate organization and that there was no separate 
management. (21 That under subs. 3 of s. 258 of the Railway Act. HMM1, 
the Hoard had jurisdiction to direct the respondent, subsidized by the 
Parliament of Canada, to maintain and operate suitable stations with 
suitable accommodation or facilities. (3) That under s. 11 of 8 & ft 
Kdwr. VII., amending the Railway Act. the Delaware, Hudson & Duels-.- 
and Montreal & Southern Ry. Cos. were both subject to direction to main 
tain proper train service and facilities upon this section of the line.
|Thrift v. New Westminster Southern and Great Northern Ry. Cos., !t 
Can. Ry. Cas. 205, followed.)

Stewart et al. v. Napierville Junction Ry. Co.. 12 Can. Ry. Cas. 300.

Amalgamation agrkkmknts—Dominion and i-rovim iai. railways.
Application under s. 301 of the Railway Act, 1000. for a recommenda­

tion by the Hoard to the Governor-in-council for the sanction of amalga­
mation agreements Ix-twccn Dominion and provincial railway companies. 
The Montreal Park & Island and Montreal Terminal Ry. Cos. were incor­
porated by a Dominion Act and the Montreal Street Rv. Co. by an Act of 
the Province of Qucla-c. Agreements were made between the three com­
panies apparently pursuant to the authority given in two special Acts 
of the Dominion incor|>orating the lirst two railway companies for the 
sale of these railways with their facilities and assets to the provincial 
railway:—Held. ( 1 ) that, under ss. 3iM, 302 (which must Ik- read to­
gether), the Hoard has no jurisdiction to deal with the amalgamations of 
railway companies incorporated under Dominion and provincial statutes. 
(2) That the proper mode of procedure would he to apply as provided by 
the special Acts for sanction of the agreements to the Governor-in-council.

Re Amalgamation Agreements, 13 Can. Ry. Cas. 130.

Route map—Location plans.
Application for approval of its location, “Prince Rupert, westerly, mile 

0 to mile 3.23.” The applicant proceeded to construct the roadls-d, but 
found that it could not obtain some $400.000 under its contracts with the 
Government unless it was able to shew that the three and one-quarter 
miles of railway had been constructed under the provisions of the Rail­
way Act, loots. The applicant contended that this being merely the yard 
of the company, no route map or location plan was required : Held (It, 
that the company not having complied with the provisions of ss. 157. 
158, 159 of the Railway Act, the application must he refused. (21 That 
the Board had no jurisdiction under 0 & 10 Edw. VII. c. 50, s. 2. empower­
ing the Hoard to approve of work# constructed without approval before
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December 3let, 1009, since the roadbed in question had been constructed 
subsequent to that date.

Re Prince Rupert Location, Grand Trunk Pacific Ry. Co., 13 Can. Ry. 
Cas. 153.

Street railways—Provincial railway—“Through traffic.”
The Railway Act. 1000. does not confer power on the Hoard to make 

orders respecting through truHie over a provincial railway or tramway 
which connecta with or crosses a railway subject to the authority of the 
Parliament of Canada. Davies and Anglin, JJ„ contra. Per Fitzpatrick, 
C.J., and Girouard and Duff. J.T.:—The provisions of subs, (b) of s. 8 
of the Railway Act are ultra vires of the Parliament of Canada.

Montreal Street Ry. Co. v. Montreal, 11 Can. Ry. ( as. 203, 43 Can. 
S.C.R. 197.

[Affirmed in [1912] A.C. 333, 13 Can. Ry. ( as. 541.]

Provincial street railway.
Ry an order dated May 4, 1909, the Board of Railway Commissioners 

for Canada (created by Dominion Railway Act, 1903, and beyond the 
jurisdiction and control of any province), directed with regard to through 
traffic over the Federal Park Ry. and the provincial street railway, both 
within ami near the city of Montreal, that the latter should "enter into 
any agreement or agreements that may lie necessary to enable” the former 
company to carry out its provisions with respect to the rates charged su 
as to prevent any unjust discrimination between any classes of the cus­
tomers of the Federal Line:—Held, that the said order so far as it re­
lated to the provincial street railway was made without jurisdiction. 
[Montreal Street Ry. Co. v. Montreal, 43 Can. S.C.R. 197. il Can. Ry. 
Cas. 203, affirmed.]

Montreal v. Montreal Street Ry. Co., [1912] A.C. 333. 13 Can. Ry. Cas.
541.

Foreign carriers—Redvction of rates.
The Board has no jurisdiction to order a reduction in rates from ini­

tial points in the United States. [Can. Northern Ry. Co. v. Grand Trunk 
and Canadian Pacific Ry. Cos. (Muskoka Rates (No. 2)), 10 Can. Ry. 
('as. 139 at pp. 147, 14S. followed.]

Continental. Prairie & Winnipeg Oil Cos. v. Can. Pac. etc., R.W. Cos., 
13 Can. Ry. Cas. 156.

[Followed in Fullerton, etc., Co. v. Can. Pac. Ry. Co., 17 Can. Ry. Cas. 
79.]

Constri ction of private riding.
Notwithstanding provisions in an agreement under which a private 

industrial spur or siding has been constructed entitling the railway com­
pany to make use of it for the purpose of affording shipping facilities for 
themselves and persons other than the owners of the land upon which it 
has lieen built, the Board, except on expropriation and compensation, has 
not the power, on the ii ation under s. 220 of the Railway Act, 1900, 
to order the construction and operation of an extension of such spur or 
siding as a branch of the railway with which it is connected. [Black­
woods v. Can. North. Ry. Co., 44 Can. S.C.R. 92, applied. Duff, J., dissent­
ing.]

Clover Bar Coal Co. v. Ilumberstone, etc., Cos., 45 Can. S.C.R. 340, 
13 Can. Ry. Cas. 102.

I Distinguished in Boland v. Grand Trunk Ry. Co., 18 Can. Ry. Cas. 00, 
21 D.L.R. 531.]

9
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Foreign express companies—Local and tiiroi gii tolls—Joint tiibovgii
TARIFFS.

Application for a joint through tarilT of tolls from points in the United 
States contiguous to Spokane to Regina, Sask., of $2 per 100 lbs. on ber- 
ries, small fruit and \egetables. The Great Northern Express Co. agreed 
to accept 80 cents per 100 lbs. out of whatever toll the applicant might 
make with the respondent based upon 20,000 lbs. minimum to the point 
in question from Spokane. The respondent's tariffs on the said commodi­
ties from Spokane to Calgary, Regina and Medicine Hat were $2 per 100 
lbs., minimum 20,000 lbs., anil to Stratlicona and Saskatoon $2.25 per 
100 lbs., and by adding the local to Spokane made through tolls of $3.10 
and $3.35 respectively. The applicant contended that the Hoard might 
require the respondent to reinstate the joint through tariff in effect with 
the Great Northern Express Ci», in 1008:—Held (1), that under s. 330 
of the Railway Act, 1000, the Board had no jurisdiction to order the ini­
tial foreign carrier to tile or concur in joint tariffs at the request of the 
applicant. (2) That while the Board could not require the foreign car­
rier to either lile or concur in filing joint tariffs, it might require tin- 
respondent to file same if the foreign carrier concurred and vice versa if 
such joint tariffs were thought by the Board to lie fair and reasonable. 
(3) That since the foreign carrier bad not concurred, and the difference 
in toll was such that it would lie unfair to require the Canadian carrier 
to accept all the shrinkage necessary to bring the toll down to $2; this 
application must be refused. [Stockton et al. v. Can. Pac. Ry. Co., 9 
Can. Ry. Cas. 163, distinguished.]

Stockton et al. v. Dominion Express Co., 13 Can. Ry. Cas. 459, 3 D.L.R. 
848.

Construction period opening road for traffic.

Application to compel the respondent to open its line for traffic from 
Prairie Creek, westward. The respondent carried contractor’s supplies 
and lalamrers for the construction of the railway, part of the supplies 
were sold and not used by the contractors. The respondent also carried 
passengers and accepted fares from the general public, publishing a time 
table that it was operating the main line of its railway between Edmon­
ton and Fitzliugh:—Held, (1) that notwithstanding s. 2til of the Rail­
way Act that the railway should not be opened for traffic (other than 
for purposes of construction by the company) without leave of the Board, 
it was reasonable that it should carry ordinary supplies and labourers for 
contractors during the construction period. (2) That the respondent had 
violated s. 261 by establishing a general passenger service. (3) That by 
s. 317 the respondent was prohibited from unjust discrimination in favour 
of its contractors by tTrying their supplies for sale in competition with 
other merchants. (4) That the respondent should cease unjust discrimi­
nation subject to a line of $100 for any and every cast- of default or con­
tinuation. (6) That the b>ard had no jurisdiction to compel the respond­
ent to open its railway for traffic; but if it applied for permission to do 
so it must carry freight and passengers under the provisions of the stat­
ute.

British Columbia and Alberta Municipalities v. Grand Trunk Pacific 
Ry. Co., 13 Can. Ry. Cas. 463.

Works constructed without leave.

The Board has no jurisdiction to approve of works constructed without
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its leave subsequent to December 31, 190b. The statute 9 & 10 Edw. VII. 
(I).) e. 50, s. 2, does not apply to works constructed after tliai date.

Ile < ira ml Trunk Pac. Branch Lines Co., 14 Can. By. Cas. 12, 7 D.L.B.
885.

Limitation op i.iaiiii.ity.
It. is within the power of the Board under the provisions of the Bail 

way Act, 1000, to authorize a contract relieving the company from lia 
hility to one traveling in charge of live stock at a reduced fare, for in­
juries caused by the negligence of the company or otherwise.

Kohi neon v. Grand Trunk By. ( o., s D.L.R. 1002, 27 O.L.R. 200, 14 Can. 
By. Cas. 444.

[Reversed in Hobinson v. Cl.T.lL, 12 D.L.B. 090, 47 Can. 8.C.B. 022. on 
other grounds.]

SPECIAL AND GENERAL ORDERS OP IIOAKI»—ERECTIONS XK.XU TKAVK.
A special order of the Board under subs, (g) of s. 30. of the Railway 

Act, 1900, providing that water stand pipes shall he placed not less than 
7 feet 0 inches from the centre of the tracks of the C.P.B., is not abrogated 
by a subsequent general order, not retroactive in effect, which prohibited 
the placing of water stand pipes, so tlint there should Is* less than 2 
feet 0 inches between them and the widest engine cab, so as to render the 
railway company liable to a hrakemnn who was injured by coming in 
contact, while riding on a ladder on the side of a car, with a stand pipe 
which was 7 feet 0 inches from the centre of thé track, lint not 2 feet li 
inches from the side of the widest engine cab. A general order of the 
Board under subs, (g), providing that thereafter no structure more than 
4 feet in height shall lie placed within <1 feet from the nearest rail of a 
railway track, and that no water stand pipe shall Is» placed so that there 
shall be less than 2 feet tf inches between it and the widest engine cab, 
is not retroactive, and does not contemplate the removal of stand pipes 
within such prohibited distance erected under a special order of such 
Board permitting the C.V.R. to maintain its stand pipes at a lesser dis 
tance. [Kutnar v. Phillips, [1891] 2 Q.B. 207, specially referred to.] 

('lark v. Can. Pac. By. Co. (B.C.), 14 Can. By. ('as. 51, 2 D.L.B. 331. 
[Referred to in Kizer v. Kent Lumber Co., 5 D.L.R. 317.]

EXPRESS COMl‘ANIKS—EXCLUSIVE OPERATION.

The Board cannot compel an express company to operate and compete 
over the line of a railway from which it has withdrawn by reason of the 
acquirement of the line by a railway operating an express service through 
its allied express company. [Continental, Prairie and Winnipeg Oil Cos 
v. Can. Pac. et al. By. Cos., 13 Can. By. Cas. 150, followed.]

Shippers by Express v. Can. Northern Express Co. and Central Ontario 
By. Co., 14 Can. By. Cas. 183.

Toi.i.r and ratkh—International traffic.
The Board has no jurisdiction to regulate an international rate except 

in so far as the haul within Canada is concerned.
Dominion Sugar Co., Canadian Freight Assn., 14 Can. By. Cas. 188.

Railway on street—Compensation to landowners.

The Board may make it a condition of tin* occupation of a street by a 
railway company's tracks running along that street, that the railway 
company should compensate landowners injuriously affected because of the
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operation of tin* railway on the highway, if such landowners have not 
Iteen compensated in some other way.

Hamilton v. Grand Trunk Ry. Co. (Re Shunting on Ferguson avenue, 
Hamilton ), 14 Can. Ry. Cas. 1110, D.L.R. till.

Provincial railway.
The St. .1. & Q. Ry. Co., a provincial railway company having applied 

to the Board under ss. ‘227. *220 of the Railway Act, 11)00, for authority 
to connect its trucks with those of the C.P.R. Co. and operate its trains 
over them lad ween certain points, to rearrange certain tracks of the C.I'.R. 
Co., construct and operate switches from its lines at certain points, and 
make other physical changes. The Board refused the application on the 
ground that the hcnelits of the provisions of the Railway Act allowing one 
railway company to use the lines and a s of another can only he
given to Dominion railways, and that the statutes 1 & *2 (Ico. V. ( 11)11 i 
c. 11, and 2 Geo. V. ( 11H21 e. 41), do not place the applicant railway under 
the jurisdiction of the Board. [Preston & Berlin Street Ry. Co. v. Grand 
Trunk Ry. Co., 11 Can. Ry. Cas. 142, followed.]

St. John & tjnelicc Ry. Co. v. Can. Pac. Ry. Co., 14 Can. Ry. Cas. 3litl.

Completion ok railway—Location plans—Approval—Opkxi no kor
TRAFFIC.

The Board has no jurisdiction to entertain an application for the com 
pletion of a line of railway where the route map has been approved. Its 
jurisdiction is con lined to approval of the locution plans ami upon appli­
cation to open the railway lines for trallie when constructed.

Mervin Board of Trade v. Can. Northern Ry. Co., 14 Can. Ry. Cas. 30.‘1.

STOI’ OVKR privii.eurs—Dkmvrraok.
It is entirely within the discretion of the carriers to grant or withhold 

stop-over privileges on carload ami part carload * during its
transportation to final destination at concentration points for the pur­
pose of storage, inspection or completion of carload; therefore, where the 
stop-over privilege is not granted, unjust discrimination not having been 
established, the Board is without jurisdiction to direct that this privilege 
shall be given by the carrier.

Niincoe Fruit, etc., Assn. v. Grand Trunk, etc., Ry. Cos., 14 Can. Ry. 
Cas. 370.

Railway and traffic hriimsk Mi nicii'ai.ity—Repair axo maintenance.
The Board has no jurisdiction to decide a dispute between a municipal­

ity and a railway company as to which of them is liable for the repair and 
maintenance of a combined railway and t rallie bridge, which ends on 
railway property, on both sides of a river, and whose approaches run over 
a municipal highway; the matter is entirely between the railway company 
and the provincial authorities, who aided in the construction of the bridge.

Aasiniboia v. Can. Northern Ry. Co., 14 Can. Ry. Cas. 305.

Nonexistent railway—Recoxktiu < tion- Reopexixu for traffic.
The Board has no jurisdiction to entertain an application where the 

wrong complained of happened ten years before the Board was constituted, 
nor can it compel a railway company, the successor in title of the re 
spondent, to reconstruct and reopen for t rallie, with proper facilities, a 
portion of its railway which has lieeontc nonexistent.

Chnmhers of Commerce Federation v. South Eastern Ry. Co.. 14 Can. 
Ry. fas. 307.

Can. Ry. 1* Dig.—38.
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Tolls—Foreign railway.
The Board, not having any jurisdiction over the lolls charged in a for­

eign country, no comparison can lie made between them and those in 
Canada for I lie transportât ion of the same commodity.

Impcriul Bice Milling Co. v. Cun. Pue. By. Co., 14 Can. By. Cas. 37ô.
Opening no ad for traffic.

'I'lie Hoard cannot compel a railway company to open and operate for 
passenger and freight trallie a newly constructed road, as the determina­
tion us to when it shall be opened for traffic rests solely with the railway 
company.

Be (irand Trunk Pacific By. Co., 3 D.L.B. Kl!*.

Opening road for traffic.
Where a railway company had been carrying passengers over a newly 

constructed road that had not been opened for trallic by an order of the 
Hoard under s. 261 of the Bailway Act, 1900, the Board will refuse to 
make any order directing the company to open the road for traffic on that 
account, but will forbid the company from continuing to curry passengers 
except under the provisions of the Bailwuv Act.

Be (Irand Trunk Pacific Ry. Co., 3 D.L.B. 811).

Railway in cofbmk of construction.
A railway company may rightfully carry as freight over a road that is 

in course of construction, for an independent contractor, who was building 
it, ordinary construction and camp supplies necessary to such work and. 
as passengers, it may also carry lalsmrers for employment thereon, not­
withstanding the road has not been opened for general traffic by an order 
of the Hoard under s. 201 of the Bailway Act, 11)00.

Re (Irand Trunk Pacific Ry. Co., 3 DJ,.R. 810.

Jurisdiction—Provisional directors—Irregularities.
The Board will not pass on any issue arising between provisional di 

rectors of a railway company and municipalities in regard to the legality 
of payments for rails on subscriptions made by the provisional directors, 
or other issues of such character.

Re Burrard Inlet Tunnel & Bridge Co., 10 D.L.R. 723.

Jurisdiction—Partially organized company—Status.
A railway company, whose organization has not been completed as re 

quired by the provisions of the Bailway Act, but which is assuming to 
carry on business through its provisional directors, has no standing to 
tile detailed of its undertaking with the Board, it being necessary,
on the part of the company to tile evidence with the Board shewing that 
the provisions of the Bailway Act relating to organization have been com 
plied with as a condition precedent to its right to lile such plans, or of 
its right to any recognition by the Board of any such partially organized 
company.

Re Burrard Inlet Tunnel & Bridge Co., 10 D.L.R. 723.

Widening right-of-way—Retrospective order.
The Board cannot, seven years after the filing and approval of the 

location plans of a railway, by an order not based on s. 162 or 167 of the 
Railway Act, 1006, permit the filing of a new plan to take cfTect as of the

7
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date of the original, ho as to increase the width of the company** right 

< handlers v. Can. Vac. Ry. Co., 48 Can. S.C.R. 102, 11 D.L.R. lititt. 

OVERHEAD IIRIIHIK—STREET RAHWAY.

Tin* Hoard lias ion. under ss. 8 (a), 5!l. 237. 238 of the Railway
Art. ItMHi. as amended hy S & !l Kdw. VII. e. 32, to require a tramway 
company to liear a portion of the cost of an overhead hridge on the eleva­
tion of a city street on which such company's car lines ran, at the point 
where it crosses a Dominion railway.

British Columbia Klee. Ry. Co. v. Vancouver, etc., 15 Can. Ry. Cas. 237, 
48 Can. S.C.R. 118. 13 D.L.R. 308.

| Reversed in 18 Can. Ry. Cas. 287. 10 D.L.R. 01 : distinguished in 
Toronto Ry. Co. v. City of Toronto and Can. Vac. Ry. Vo., 20 Can. Ry. 
Cas. 280. |

QVKHTIOXN of law—LEAVE TO APPEAL.

Application for leave to set down an application for leave, to appeal 
to the Supreme Court on questions of law arising upon an order of the 
Hoard approving of crossings hy the ants’ line of railway of high­
ways in the city of Prince Albert u|xm condition that the applicant com 
pensâte the landowners on the highways for damages (if any) suffered 
by them hy reason of the location of the railway along the highway : — 
Held, that, the question of law lieing one of jurisdiction, the party who 
disputes the jurisdiction should apply to a Judge of the Supreme Court 
for leave to apjieal, but the Hoard should not, under its powers to sub­
mit questions of law to the Supreme Court, submit a question which is 
really one of jurisdiction. Application refused.

Prince Albert v. Can. Northern Ry. Co. (Canadian Northern Street 
Crossings, Prince Albert), 11 Can. Ry. Cas. 2(H).

LKAVK TO APPEAL—Jt RIHDK TIO.N.

A Judge of the Supreme Court of Canada will not grant leave to appeal 
front the decision of the Hoard on a question of jurisdiction if he has no 
doubt that such decision was correct. Leave refused.

Halifax Board of Trade v. Grand Trunk Ry. Co. ( Halifax Rates Case), 
12 Can. Ry. Cas. 58.

JVKISIIIVTIOX—QVKSTIOX OK LAW.

A question of jurisdiction may also be a quest ion of law within the 
meaning of s. 55 of the Railway Act, ItMHi. and the Hoard may submit 
for the opinion of the Supreme Court question* of law which involve the 
matter of the jurisdiction of the Hoard. | Essex Terminal Ry. Co. v. 
Windsor, Essex & Lake Shore Rapid Ry. Co., 7 Can. Ry. (as. 100, at p. 
124, 40 Can. S.C.R. 020, 8 Can. Ry. Cas. 1, followed.]

Hamilton v. Toronto, Hamilton & HulTalo Ry. Co. (Hunter Street Case). 
17 Can. Ry. Cas. 306.

Jl RIHDK TIOX—Ql'ENTIOX OF LAW—STATED VASE.

Under s. 55 of the Railway Act, 11100, the Hoard may, of its own mo­
tion, state a ease in writing for the opinion of the Supreme Court of 
Canada upon a question of jurisdiction which, in the opinion of the Board, 
involves a question of law. [Essex Terminal Ry. Co. v. Windsor, Essex

3363
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.t Lake Shore Rapid Ky. Co., 7 Can. Tty. Cas. 100, at p. 124. 40 Can. S.C.lt. 
020, H ('an. Ry. Cas. 1, followed.]

Ilnmilton v. Toronto. Hamilton & Huil’alo Ry. Co. (Hunter Street Case), 
17 Can. Ry. Cas. .170. SO Can. S.C.lt. 128.
Abolition of gkadk crossing»—Liaiiii.ity of strkkt railway—Vow kb as

TO COST.
Where the Hoard makes a permissive order on the applieation of a 

municipal corporation authorizing the latter to construct viaducts to 
carry streets over a railway which is subject to Dominion legislation and 
it is left to the municipality to avail itself of the order or not, s. 6» of 
the Railway Act, 1900, does not apply, and it is not competent for the 
Hoard to include in its order a direction that a tramway company, whose 
line and crossing of the other railway would he at Fee ted by the change of 
grade, shall contribute (on the ground of the benefit which it would re­
ceive) a certain portion of the expense if the application on which the 
tramway company appeared was one solely between the other railway 
and the municipality ami no relief was claimed against the tramway 
company in the notice of motion. [British Columbia Klee. Ry. Co. v. 
Vancouver, Victoria & Eastern Ry., etc., Co. ami Vancouver, 13 D.L.R. 
308, 48 Can. 8.C.R. 08, 15 Can. Ry. Cas. 237. reversed.]

Hritish Columbia Elec. Ry. Co. v. Vancouver, Victoria & Eastern Ry., 
etc., Co. and Vancouver, 18 Can. Ry. Cas. 287, [1014] A.C. 1007, 10 D.L.R. 
01.

[Followed in Thorold v. (Irand Trunk et al. Ry. Cos., 24 Can. Ry. 
Cas. 21. J

Separation of grades—Jurisdiction—Highway imvrovf.mkxts—Ain-or-
TIOXMEXT OF COST—CONTRACT AND CIVIL RIGHTS.

A municipality making highway improvements for the convenience of 
the public, with the incidental grade separation, should, in addition to 
its own portion of the cost of the works, hear the portion of such cost 
from which an electric railway operating on the highway was relieved by 
the judgment of an appellate Court. In grade separation proceedings the 
cost of pavements and sidewalks on highways carried over the railway 
should he borne by the municipality unless a permanent pavement already 
laid is destroyed by the work ordered by the Hoard; in that case the cost 
of the substituted pavement is added to the cost of such work. The Board 
«loes not pass on matters of contract and civil rights between the parties 
concerned in the work of grade separation, hut only directs by which 
party the works authorized or ordered shall he done, leaving it to that 
party to carry out the work properly and without undue expense, and 
without interference by the Hoard except for the purpose of seeing that 
its order is properly carried out. [Hritish C« Elec. Ry. Co. v.
Vancouver, Victoria and Eastern Ry., etc., Co. and Vancouver, [1914] 
A.C. 1007, 18 Can. Ry. Cas. 287, considered.]

Vancouver v. Vancouver, Victoria & Eastern Ry., etc., Co., 18 Can. Ry. 
( as. 290.

Jurisdiction—Validity of ordkrs—Publication.
Publication in the Canada Cazette is not a condition precedent to the 

operation of an order of the Hoard even as regards general orders affect­
ing the public; a. 31 of the Railway Act. 1900. requires that judicial no­
tice shall lie taken of an order published by the Board or by leave of the 
Hoard, but in other cases the order may be proved by a certified copy

C4B
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under s. 60 of the Act. [R. v. C.X.R. Co., 18 Can. (>. ('as. 170; Ruskcv 
v. Can. Pac. Ry. Co., 11 O.L.R. 1, 5 Can. Ry. Can. 384, followed.] 

Underhill v. Can. Northern Ry. Co., 18 Can. Ry. fas. 313, 22 D.L.R. 
279.

Jurisdiction—Municipal improvement—Grades—Separation.
The jurisdiction of the Board is confined in cases of separation of 

grades to the public interest in so far as Dominion franchises are con­
cerned and the proper administration of them hy Dominion railway coni 
panics. It is not the business of the Board to decide an issue of mu­
nicipal expediency, whether or not mini s should make certain
improvements in cases where the whole cost will be on the municipality. 

Winnipeg v. Can. Pac. Ry. Co., 18 ('an. Ry. Cas. 317.

Jurisdiction—Telephones—Unjust discrimination.
The powers conferred on the Board in regard to telephone companies 

are not necessarily identical with those conferred in respect of railway 
companies. The powers of the Board with regard to the former are defined 
and restricted by 7-8 Kdw. VII. c. 61, part 1, s. 5. The Board has no 
jurisdiction to order the reopening of a telephone pay station, although 
such an application may be justified under the provisions of the Railway 
Act against unjust discrimination.

Stoney Point v. Bell Telephone Co., 18 Can. Ry. Cas. 319.

Jurisdiction—Authorization of contract exempting from liability.
It is within the power of the Board under the provisions of the Rail­

way Act, 1906, to authorize a contract relieving the company from lia­
bility to one traveling in charge of live stock at a reduced fare, for in­
juries caused by the negligence of the company or otherwise.

Grand Trunk Ry. Co. v. Robinson, 19 Can. Ry. Cas. 1, [1915] A.C. 740. 
22 D.L.R. 1.

| Robinson v. Grand Trunk Ry. Co., 47 Can. S.C.R. 622, 15 Can. Ry. Cas. 
264, 12 D.L.R. 696, reversed.]

Jurisdiction—Open for traffic—Transportation—Tolls—Construc­
tion period.

The Board has no jurisdiction over carriers, so far as trallie is concerned 
under proper application is made, to open for traffic under s. 261 (2), of 
the Railway Act, 1906. although it may well be that in the public in­
terest some provision should be made in connection with transportation 
tolls, even before the railway has passed the construction period. [Baker, 
Reynolds & Co. v. Can. Pae. Ry. Co.. 10 Can. Ry. Can. 151; Randall, et al. 
v. Can. Pae. Ry. Co., 17 Can. Ry. Cas. 252; Riverside I.umber Co. v. Can. 
Pac. Ry. C'o., 18 Can. Ry. < as. 17, followed.]

Re Edmonton, Dunvegan & British Columbia Ry. Co., 19 Can. Ry. Cas. 
395.

.1UR1SDICTION—PROVlNCIAL CARRIERS.
It is not the function of the Board to decide whether a section of the 

Railway Act (8 & 9 Kdw. VII. e. 32. s. 5A i, giving it jurisdiction over a 
provincial carrier is ultra vires or not. [Montreal v. Montreal Street Ry. 
Co., [1912] A.C. 333, 13 Can. Ry. ('as. 541. allirming Montreal Street Ry. 
Co. v. Montreal, 43 Can. S.C.R. 197, 11 Can. Ry. ('as. 203. referred to ] 

Auger et al. v. Grand Trunk and Can. Pac. Ry. Cos., 19 Can. Ry. Cas 
401.

9840
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Explosives—Initial carriers—Discretion—Obligation.
An initial carrier is under no obligation to become a member of the 

Unreal! of Explosives if it satisfies the Hoard tlmt a competent inspector 
lias been appointed and proper arrangements made for the inspection of 
shipments of explosives originating on its line. Under s. 1117 of the Rail­
way Act, 1906, connecting carriers must accept such shipments of ex­
plosives when presented for transportation and cannot under s. 286 exer­
cise their discretion by declining to accept the shipments.

Can. Northern Ry. Co. v. Grand Trunk and Canadian Pacific Rv. Cos. 
( Rureau of Explosives Case), 20 Can. Ry. Cas. 220.

Jurisdiction—Water gate—Culvert.
The Board has no jurisdiction under ss. 20 (2) or 26 (a) of the Rail­

way Act, 1000, to make an order directing the respondent to construct a 
water gate at the culvert on its right-of-way to protect the applicants 
from being flooded.

Trites v. Can. Pac. Ry. Co., 21 Can. Ry. Cas. 1.

Jurisdiction—Stopover privilege—Discretion of carrier.
The Board has no jurisdiction to compel carriers to put in a milling- 

in-transit or stopover privilege of a similar character. It is in the dis­
cretion of the carrier to grant it or not. The Board can only intervene 
when unjust discrimination or undue preference has lieen shewn.

Shingle Agency v. Can. Pac.. Can. Northern and Great Northern Ry. 
Cos., 21 Can. Ry. Cas. 9.

Rehearing—Dourt as to correctness—New evidence.
The Board will not reconsider its former decision unless doubt has 

arisen in the minds of the Board as to the correctness of the first conclu­
sion by reason of new matter advanced on an application to reopen or 
otherwise as to the soundness of the first conclusion, or when new evi­
dence on a material issue can be presented.

American Coal & Coke Co. v. Michigan Central Ry. Co., 21 Can. Ry. 
Cas. 15.

Jurisdiction—Tolls Division—Lake and rail.
The Board has no jurisdiction over the tolls charged or the division 

demanded by the different steamship companies operating boats on the St. 
14i wren ce or Great Lakes, except that under s. 335 (3) of the Railway 
Act it has jurisdiction over the tolls on the steamships owned, operated 
and used by the Canadian Pacific Ry. Co.

Boards of Trade of Montreal and Toronto et al. v. Canadian Freight 
Assn., 21 Can. Ry. Cas. 77.

Jurisdiction—Breach of agreement.
A specific breach of an agreement must be shown to give the Board 

jurisdiction under 8 & 9 Edw. VII. c. 32, s. 1.
Hamilton v. Grand Trunk Ry. Co. (Burlington Beach Case), 21 Can. 

Ry. Cas. 211.

Jurisdiction—Railway rridge—Branch line.
Where a company is authorized by its charter to build a bridge and 

lay railway tracks upon it, but has no power to build a railway the Board
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has no jurisdiction to uiitliorizc it to build a branch line of railway under 
s. 175 of the Railway Act. 1903.

International Bridge Si Terminal Co. v. Can. Northern Ry. Co., 21 Can. 
Ry. t as. 218.

Dominion railway taking land or Provincial railway.
The Hoard has no jurisdiction, under s. 170 of the Railway Act. 190(1, 

to order that a Dominion railway company should lie authorized to take 
and use lands which, at the time of the application for the approval and 
of the approval of the location of the Dominion railway, had become the 
property of a provincial railway company. [Montreal v. Montreal Street 
Ry. Co., [1912] A.C. 333, 13 Can. Ry. Cas. 541, referred to.) Per Idiugton 
•/. (dissenting).—The Board has the same power to make orders respect­
ing the use and occupation of the lands of a provincial railway company 
ns it has in regard to the lands of any other corporate body created by a 
provincial legislature.

Montreal Tramways and Montreal Park & Island Ry. Cos. v. Lachine. 
Jacques Cartier & Maisonneuve Ry. Co., 18 Can. Rv. Cas. 122, 50 Can. 
S.C.R. 84.

Jurisdiction—Telephone service—Facilities.
2 Si 3 Edw. VII. c. 41, s. 2, limits the Board’s jurisdiction to direct 

the installation of a telephone service but gives the Board no power in 
regard to facilities such as it has in the case of railway companies.
| Tinkcss v. Bell Telephone Co., 20 Can. Ry. Cas. 249. at p. 255. followed. | 

North Lancaster Exchange v. Bell Telephone Co., 21 Can. Ry. Cas. 220.
| Followed in Re Anderson and Bell Telephone Co., 24 Can. Rv. Cas. 

224.]

Jurisdiction—Structure near tracks.
Applications to the Board, under the provisions of general Order No. 

05, which provides that “No structure over four feet high shall hereafter 
be placed within six feet from the gauge side of the nearest rail without 
first obtaining the approval of the Board,” for the purpose of obtaining a 
limited clearance, affect a matter connected with the operation of the 
railway, and should be made by the railway company concerned and not 
by the individual or industry affected.

Re General Order No. 65, 16 Can. Ry. Cas. 412.

Jurisdiction—Railway on highway—Municipal use of highway.
In dismissing an application by a railway company to construct a spur 

on a highway, the Board has no jurisdiction to impose terms on the 
municipality concerned as to the use it should make of the highway in 
question. The Board's jurisdiction is confined to authorizing the con­
struction and maintenance of the railway on the highway.
'Montreal v. Can. Pac. Ry. Co. (Longue Point Spur Case), 21 Can. Ry. 

Ca*. 224.
Jurisdiction—Tolls—Reasonable—Experi mental—Industry develop­

ment.
The jurisdiction of the Board is confined to dealing with the reason­

ableness of tolls, and it is not its function to put in experimental tolls 
with a view to developing industry. [British Columbia News Co. v. Ex­
press Traffic Assn., 13 Can. Ry. Cas. 170. at p. 178, followed.]

Southern Alberta Hay Growers v. Can. Pac. Ry. Co. (Timothy Seed 
Case), 21 Can. Ry. Cas. 226.
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Jurisdiction— Operation of railway — Noise — Mvnicival by-law— 
Smoke from locomotives.

Unless it tan lie estalilislied that a railway company in carrying mi its 
undertaking authorized liy Parliament upon its own property, in a man 
ner which is calculated to do as little harm to adjacent owners as pos 
sihle. is not exercising as much care as it might, to lessen the noise of 
operation, the Hoard has no jurisdiction to interfere. It is not incum­
bent upon the Hoard to summon oll'ending parties before the Courts of 
the Province for violation of its own order and a municipal by-law regu­
lating the emission of smoke from railway locomotives.

Toronto v. Can. Northern Hy. Co ( Don Valley Shunting Case), 21 Can. 
Ry, Cas. 452.

.1 VRisnicTioN—Traffic Agreement—Conditions.
The Hoard has no jurisdiction under s. 5(14 (3) of the Railway Act, 

1900, to dispense with the. sanction of the Governor-in-Council required hy 
s. 304 (2), but can only recommend for such sanction a trallie agreement, 
properly brought before it, of which it approves. The Hoard has juris­
diction to dispense with conditions us to consent of shareholders, adver­
tising in local papers and other conditions as to procedure in bringing 
the matter properly before the Board.

Re Grand Trunk and Quebec, Montreal & Southern Ry. Cos., 23 Can. Ry. 
Cas. 101.

Jurisdiction—Tolls—Water borne traffic—Local ports.
The Board has no jurisdiction to deal with a tariff of tolls for water 

borne traffic between local ports, no part of such traflic being attributable 
to railway traffic. [Dawson Board of Trade v. White Pass & Yukon Ry. 
Co., 9 Can. Ry. Cas. 190, distinguished.]

Massett v. Grand Trunk Pacific Steamship Co., 23 Can. Ry. Cas. 121.

Disputed accounts—Jurisdiction—Reference.
In a case of dispute between a municipality and a railway company 

over the cost of a bridge carrying a highway over a railway, of which 
each pays a certain proportion, where owing to the length and intricacy 
of the accounts it is impossible for the Board in the exercise of its juris­
diction to decide the questions at issue at an ordinary hearing, the mat­
ter was referred to a Referee under a. 90 of the Railway Act to take the 
accounts and report to the Board what amount (if any) is due by one 
party to the other, the reference being at the applicant’s risk as to costs. 
[See North Hay Landowners v. Can. Northern Ry. Co., 23 Can. Ry. Cas. 
M.]

Vancouver v. Vancouver, Victoria & Eastern Ry., etc., Co., 23 Can. Ry. 
Cas. 123.

Jurisdiction — Bridge — Highway and railway — Pedestrian — Public 
ways.

The Board has only such jurisdiction as is given it by the express terms 
of the statute or by the necessary implications therefrom. S. 59 of the 
Railway Act. 1906, does not confer jurisdiction on the Hoard to order a 
combined highway and railway bridge. The Board having found upon the 
evidence that the respondent built the extensions on either side of a rail 
way bridge for the pedestrian use of the public, it was held that the foot-
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paths so provided were, in fact, public ways and communications. [Dm hie 
v. Grand Trunk Ity, ('o., 4 Can. tty. ( as. .394, at p. 311, followed.] 

Victoria and Attorney-General for British Columbia v. Ksquimalt & 
Nanaimo tty. Co., 24 Can. tty. Cas. 84.

PUBLIC NUISANCE—STOCK PENS—JURISDICTION.

The Hoard has no jurisdiction, under ss. 20 (2), 284 of the Raihvav 
Act, 11100, or otherwise, to direct the removal, as a public nuisance, of a 
stock |ten on the railway. (Bennett v. Grand Trunk tty. Co., 2 O.L.R. 
423. 1 Can. tty. Cas. 451, referred to.]

Bessette v. Can. Pae. tty. Co., 24 Can. tty. ( as. 113.

Achkkmext—Validation—Jurisdiction—Ex post facto orders.
Where a railway company entered into agreements for the purchase of 

the assets, stock and franchises of other railway companies, and subse­
quently became insolvent, the Board has no jurisdiction, under s. 301. of 
the Railway Act, 1900, to recommend such agreements for validation.
| Niagara. St. Catharines & Toronto tty. Co. v. Grand Trunk ttv. Co. ( Mer- 
ritton Crossing Case), 3 Can. tty. Cas. 203, at p. 2i$7, referred to.] 

tte (entrai tty. Co. Agreements, 24 Can. tty. Cas. 117.

Lands of provincial railway—Powers of Dominion Parliament— 
Jurisdiction—Location plan.

S. 170 of the Railway Act, 1900, docs not authorize the taking of lauds 
of a provincial railway company; and the settled practice of the Board, 
accords with this view. The Dominion Parliament has power, ancillary 
to its main legislative power regarding railways, to authorize the tak­
ing of lands of a provincial railway by a Dominion railway company, to 
the extent necessary to give effect to the purpose of the Dominion incor­
poration. To the extent necessary to give effect to the purpose of the 
Dominion incorporation, the Board has jurisdiction under the Railway 
Act to authorize the expropriation by a Dominion railway company of 
lands of a provincial railway company, either by an order approving lo­
cation plan under s. 159, or in a proper case, by order, e.g., under s. 178, 
in the same manner as lands of individuals. Semble, when application 
is made under s. 159 of the Railway Act for the approval of a location 
plan of a Dominion railway crossing lands of a provincial railway com­
pany, the Board must first determine in each case, whether expropriation 
of the required lands of the provincial railway should lie authorized, since 
the order of approval carries with it the right of expropriation of such 
lands within the limits set out in s. 177 of the Act. [Preston & Berlin 
Street tty. Co. v. Grand Trunk tty. Co., 9 Can. Rv. Cas. 142; St. John & 
Quebec tty. Co. v. Can. Pae. tty. Co., 14 Can. tty. ('as. 390; Toronto v. 
Hell Telephone Co., [1905] A.C. 52; Attv.-General for British Columbia 
v. Can. Pae. tty. Co., [1909] A.C. 294, followed; Atty.-General for Alberta 
v. Atty.-General for Canada, 31 T.L.tt. 32, referred to.]

Lachinc, Jacques Cartier, etc., tty. Co. v. Montreal Tramways and Mon­
treal Park & Island tty. Cos., 18 Can. tty. Cas. 133.

Jurisdiction—Specific time—Public interest.
The Hoard has no jurisdiction under the Railway Act, 1906, (ss. 30, 

298, 279. 397), to prevent the use by railway companies of any specific 
time, unless such use is shewn to lie against the comfort, convenience and 
safety of the traveling public and railway employees. The Daylight Sav-
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ing Act, 1018. according to the ordinary canons of construction, remains 
in force until repealed.

Re Daylight Saving Act. 1018. 24 ( an. Ry. fas. 100.

Act—Operation—Judicial and administrative iiody—Discretionary— 
Legislative—Juiisdiction.

Parliament having stated its intention that the operation of the Day­
light Saving Act should not extend lieyond the year 1018, it is inadvisable 
that the Board should under all the circumstances take any action under 
it. The Board is both a judicial and administrative body, its jurisdiction 
is largely discretionary and in some instances legislative in its character. 

Re Daylight Saving Act, 1018. J4 Can. Ry. ('as. 100.

Jurisdiction—Dismissal or discipline of employee—Internal man­
agement.

The Board has no jurisdiction to discipline or remove an employee of 
a railway or telephone company: the matter is entirely one of internal 
management of the company. [Tinkess v. Bell Telephone Co., 20 Can. 
Ry. Cas. 240, at pp. 2.13. 2 .*>•">; North Lancaster Exchange v. Bell Telephone 
Co., 21 Can. Ry. Cas. 220. followed.]

lie Anderson and Bell Telephone Co., 24 Can. Ry. Cas. 224.

Exclusive jurisdiction—Accommodation facilities—Reasonableness.
The Board has exclusive jurisdiction to determine whether a railway 

has provided reasonable accommodation and facilities for traffic as re­
quired by ss. 284, 317 of the Railway Act. 1000. and there being no find 
ing of the Board that the plaint iff' had been wroi v deprived of such 
accommodation or facilities he cannot recover in this action. Per Barker. 
C.J., McLeod and White. JJ. (Landry and Barry. I I., dissenting) : [Can. 
Northern Ry. Co. v. Robinson. 43 Can. S.C.R. 387. 11011] A.C. 730. distin­
guished.]

Meagher v. Can. Pac. Ry. Co., 42 N.B.R. 40.

Jurisdiction—Reasonableness—Discretion of carriers—Development 
of business—Flat toll—Weight.

Carriers in their discretion may fix tolls to develop business: the 
Board's jurisdiction is concerned only with the reasonableness of tolls. 
[Canadian Portland Cement Co. v. Grand Trunk and Bay of Quinte Ry. 
Cos., 0 Can. Ry. Cas. 200 ; Blaugas Co. v. Canadian Freight Assn., 12 
< an. Ry. Cas. 303. at p. 304: British Columbia News Co. v. Express Traf­
fic Assn., 13 Can. Ry. Cas. 70. at p. 78; Hudson Bay Mining Co. v. Great 
Northern Ry. Co., 10 Can. Ry. Cas. 2ô4, at p. 2.10; Canadian China Clay 
Co. v. Grand Trunk. Can. Pac. and Can. Northern Ry. Cos., 18 Can. Ry. 
Cas. 347; Roberts v. Can. Pac. By. Co., 18 Can. Ry. ( as. 350, followed.] 
The Board upholding the principle of charging on the unit of weight, re 
fused to grant a flat toll instead of a toll by weight on shipments of wood 
from Algonquin Park. Ontario, to municipalities for distribution among 
their citizens cost. The Board has no power under s. 341 (a i of the Rail 
way Act, 100(1, to extend the carriage of traffic so as to include a practice 
not already existing where no question of unjust discrimination arises. 
The granting of the tolls provided for by s. 341 is permissive so far as 
the carrier is concerned; the jurisdiction of the Board under that section 
is simply amendatory.

Waterloo et al. v. Grand Trunk Ry. Co., 24 Can. Ry. ('as. 143. 

Jurisdiction—Question of law—Physical connections.
Under s. 170 of the Railway Act, 1000, the Board as a question of law,
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lias no ju rind ici ion to authorize a Provinvial railway company to take ami 
use the lands and tracks of a Dominion railway company, although under 
1 & 2 Geo. V. e. 22, a. f> (3), amending s. 22H, the Hoard can make sup­
plemental orders for the safe and proper transfer of engines and equip­
ment of the provincial railway company by the Dominion railway 
company hy means of a physical connection. [Preston & Berlin Street 
lly. C o. v. Grand Trunk Hy. Co., 6 Can. Hy. Cas. 142; St. John & Queliec 
Hy. Co. v. Can. Pae. Hy. Co., 14 Can. Hy. ( as. 360, followed.]

St. John & Quebec Hy. Co. v. Can. Pae. Hy. Co., 17 Can. Hy. Cas. 334.

B. Provincial Board.
PllU.lt' UTILITIES ( OM MISSION. Ill KIlLi WllllKS I OR CKNKKAL ADVANTAU

of Canada—Provincial iikoulatiox.
When a railway of a company constituted hy a Provincial Act is. after 

completion, declared hy Parliament to lie a work for the general advantage 
of Canada, it liecomvs subject to Federal jurisdiction ; hut if. by a Federal 
Act, the company is authorized to purchase and operate another provin­
cial railway which is not declared to he a work for the general advantage 
of Canada, it remains subject, as to the latter, to provincial jurisdiction. 
Therefore, the Public Utilities Commission is competent to arbitrate on 
disagreements provided for by art. 740 et seq. R.S.Q. 1000. which may 
arise respecting the last-mentioned railway lietween the company and 
individuals.

Quebec Ha il way, Light. Meat & Power Co. v. Langlais. 21 Que. K.B. 167.

Ontario Hoard—Jurisdiction—Municipal iiaii.way.
A formal agreement between municipalities which is not of a volun­

tary character but which is executed in conformity with a direction of 
the Ontario Railway and Municipal Hoard us to the operation of a muni­
cipal railway is within the exclusive jurisdiction of the said Hoard as to 
adjustment of differences arising thereunder between the municipalities 
in the accounting for the protits of the o|ierution of the road, and an 
action in the High Court will lie dismissed.

Waterloo v. Berlin. 7 D.Ï..H. 241. 4 O.W.X. 256.
fAffirmed in Waterloo v. Berlin, 12 D.L.R. 360. 28 O.L.R. 206; distin­

guished in Brantford v. Grand Valiev Hy. Co., 16 Can. Hy. Cas. 408, 15 
D.L.R. 87.|

Ontario Hoard—Jurisdiction—Power to permit street railway to de­
viate line.

As the Toronto & York Radial Hy. Co. is not authorized by legislation 
to deviate its line from Yonge street, in the city of Toronto, to a private 
right-of-way, the Ontario Hy. and Hoard is without jurisdic­
tion to permit it to do so.

Toronto v. Toronto & York Radial Hy. Co.. 12 D.L.R. 331, 28 O.L.R. 
ISO, 15 Can. Hy. Cas. 277.

[Affirmed in 17 Can. Hy. Cas. 346. 15 D.L.R. 270.]

Ontario Hoard—Constitution—Powers and duties—Not a Court.
The Ontario Railway and Municipal Board although it has for some 

purposes, as part of its powers and duties, judicial functions to perform, 
is not a Superior Court within the meaning of s. 66 of the B.X.A. Act. 
[Winnipeg Elec. Hy. Co. v. Winnipeg (1616), 30 D.L.R. 156, distin­
guished.]

He Toronto Hy. Co. and Toronto, 46 D.L.R. 547.
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Ontario Boa hu—Jurisdiction—I miekext powers—Tax appeal—lie
OPENING OF.

W here the assessment for school purposes of a power company was fixed 
on the company's appeal to the Ontario Railway and Municipal Board 
on the consent of the company and the municipality in an unorganized 
district of Ontario, that Board had no jurisdiction after the passing and 
entry of such order, to reopen the appeal on the application of the town 
school board and a ratepayer, and to substitute a higher assessment for 
its previous order; the effect of subs. 5 of s. 4 of the Ontario Railway 
and Municipal Board Act, (I Edw. VII. c. 31, providing that the Board 
shall have all the powers of a Court of record, gave it such jurisdiction 
as in inherent in a Court of record but not powers which are conferred on 
particular Courts by statute or by rules of Court passed under statutory 
authority.

Re Ontario & Minnesota Power Co. and Fort Frances, 19 D.L.R. 429.

RAILWAY COMMITTEE.
See Railway Board.

RAILWAY CROSSINGS.
A. Leave to Cross.
B. Junctions.
C. Protection; Seniorities; Costs.

See Crossings; Farm Crossings ; Highway Crossings ; Interchange of 
Traffic.

Distinction between Crossing and Junction, see Junction.
Crossing railway by overhead bridge, see Bridges.

Annotations.
Power of Board to authorize railway crossings. 6 Can. Ry. Cas. 144.
Senior and Junior Rule, Priority of Construction and Apportionment 

of Cost. 15 Can. Ry. Cas. 450.
Senior and Junior rule at crossings. 22 Can. Ry. Cas. 188.
Negligence in not giving warning signals at crossings. 19 Can. Rv. Cas.

221.
Costs of installation, operation and maintenance of protection at high­

way crossing. 22 Can. Ry. Cas. 188.

A. Leave to Cross.
Permission of Railway Committee—Appeal from—Injunction—Costs.

The defendant company had obtained from the Railway Committee an 
order permitting it to cross the C.P.R. track. Pending an appeal by the 
C.P.R. Co. from the order to the full Cabinet, the defendant company pro­
ceeded to lay the crossing and the C.P.R. Co. applied for an injunction:—■ 
Held, that defendant company was not exceeding the terms of the order, 
which was binding on the Court until reversed on appeal to a competent 
authority, and therefore an injunction could not be granted. Before lay­
ing a crossing notice should be given of the time at which it is intended 
to commence work. Eailure by a company to give such notice constituted 
good cause for depriving it of the costs of successfully resisting a motion 
for an injunction.

Can. Pae. Ry. Co. v. Vancouver, Westminster & Yukon Ry. Co., 3 Can. 
Ry. Cas. 273, it) B.C.R. 228.
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PROVINCIAL BAII.WAY—MUNICIPAL franchises.

The Preston & Berlin Street By. Co., operating a provincial railway 
under municipal franchises, applied to the Board, under s. 177 of the Bail 
way Act, 190.'!, for authority to construct two crossings over the Grand 
Trunk By. Co.’s tracks, or in the alternative for an order directing the 
(iraml Trunk to shift its tracks so as to all'ord the applicants access to 
their freight terminals in the town of Waterloo. It was suggested on 
helm If of the town of Waterloo that an order might lie made for this pur- 
p< se under s. 187 :—Held ( 1 i, that the application for the crossings must 
lie refused as not proper in the public interest. (2) And that the Board, 
under the Bailway Act. 1999, has no authority to compel the (irand Trunk, 
a Dominion railway, to shift its tracks for the convenience of the ap­
plicants, a Provincial railway, (3) And that the Board, under a. 197 
of the Bailwav Act. 1999. had not jurisdiction to grant to a Provincial 
railway company power to take, use or occupy the lands of a 
railway company.

Preston & Berlin Street By. Co. v. Grand Trunk By. Co., 9 Can. By. 
Cas. 142.

( Followed in St. John & Quebec By. Co. v. Can. Pac. By. Co., 14 Can. 
By. Cas. 399: St. John & Quebec By. Co. v. Can. Pac. By. Co., 17 Can. By. 
Cas. 334; Lachine, Jacques Cartier etc.. By. Co. v. Montreal Tramways 
etc.. By. Cos. IS Can. By. Cas. 133.]

I.EVKL CROSS I NO—PROVINCIAL RAILWAY—WORK FOR T1IE HEX KRAI. ADVAN­
TAGE of Canada—Approval of boite.

The Windsor, Ksscx etc., By. Co. applied to the Board to rescind or 
vary its order for a subway under the tracks of the Michigan Central By. 
Co. at Ksscx. and substitute a level crossing. I’pon the evidence the 
Board reluctantly accepted the recommendation of the chief engineer in 
favour of a level crossing. The applicants were originally incorporate!I 
under the provisions of the Ontario Electric Bailxvay Act, B.S.O. 1897, c. 
299. After obtaining an order for a crossing, their railway and works 
were declared by 9 Kdw. VII. c. 184 l I), i to lie works for the general ad­
vantage of Canada: Held, that the route and location plans need not 
lie approved by the Board under the Bail way Act. 1993, before the varia­
tion of the former order for a crossing could lie made.

Windsor, Ksscx X- Lake Shore Bapid By. Co. v. Michigan Central By. 
Co., 0 Can. By. Cas. l'»2.

MUNICIPALLY OWNED STREET RAILWAY- APPLICATION To (ROSS TO Li EA­
TEN A NT-( (OVER NOR-1 N -COUNCIL.

An application of a street railway to cross the tracks of a steam rail­
way company at a place where the latter crosses a city street, need not lie 
submitted to the Lien I eua lit-Governor-in-council for approval, under s. 
122 of c. 8, of the Allierta Statutes of 1997. as to steam railways under 
Federal control, since such application falls within s. 227 of the Bail way 
Act. 1999.

Kdmouton Street By. Co. v. Grand Trunk Pacific By. Co., 14 Can. By 
Cas. 93. 4 D.L.B. 472.

I See 7 D.L.B. 888; 22 W.L.B. 45.]

B. Junctions.
Junction»—General advantage oe Canada.

The railways of the Canadian Pacific By. Co., the Great Northern By. 
Co., the Quebec By. and Light & Motive Force Co., all enterprises for
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Ilit* gviimil advantage of Canada and under vont ml of Parlianient. and 
also the railway of the Quebec & Lake St. John Ry. Co., an enterprise of 
a purely provineial nature under control of the Legislature of Qneliee. 
all four enter the city of Quebec; and the Quelice liarlmur Commission, 
which is under the control of Parliament, in order to facilitate the access 
of these four railways to the Louise dock, constructed on their property 
a railway aiding about .‘too feet in length, which forms in no manner any 
part of the systems of any of these four railways, hut hy the means of 
which the trains of the Qtteliec & Lake St. John lly. transfer to the Can­
adian Pacific Hy. and vice versa : Held, reversing the judgment of Cinion, 
J. (1), that this docs not constitute on the part of the Quebec & Lake 
St. John Hy., a connection with the Canadian Pacific Hy., nor a required 
crossing within the meaning of s. .too uf the Railway Act of Canada, 1888, 
so as to make the touchée X Lake St. John Hy. an enterprise for the gen­
eral advantage of Canada and place it under the control of Parliament ; 
that the connection or crossing referred to in said s. .'Kill must la* a pin 
sienl and immediate connection without any intermediary rails: — (21 
Held, further, that the general language of said s. JOtl is insufficient to 
make the railways which are not expressly and specifically mentioned 
enterprises for the general advantage of Canada: — (.'I) Held, also, that 
construing the said s. .‘toil and s. 177 of the same act, the said s. .'hid 
should lie interpreted as applying only to any branch line or line of rail 
way which, on account of the junction, should Itccomc part of the system 
of railways enumerated in tin* section, and, consequently, a branch line 
of one of these railways.

Carneau v. Quebec X Lake St. John Hy. Co., 12 Que. K.IL 205.

COXXMTIOX OK TRACKS PltoVIM IAI RAILWAY.

The St. J. X Q. Hy. Co., a provincial railway company, having applied 
to the Hoard under ss. 227. 22!I of the Railway Act for authority to con­
nect its tracks with those of tlie C.P.R. Co. and operate its trains over 
them between certain points, to rearrange certain tracks of the C.P.R. Co., 
construct and operate switches from its lines at certain points, and make 
other physical changes. The Hoard refused the application on the ground 
that the Itenellts of the provisions of the Railway Act allowing one rail 
way compati) to use the lines and appliances of another can only he 
given to Dominion railways, and that th«‘ statutes 1 X 2 ( leo. V. (PHI i, 
c. II. and 2 (Jco. V. 111112), c. 41». do not place the applicant railway under 
the jurisdiction of the Hoard. | Preston X Her I in Street Hy. Co. v. (I rami 
Trunk Ry. Co., d Can. Hy. Cas. 142. followed.)

St. John X Quebec Ry. Co. v. Can. Pne. Ry. Co., 14 Can. Ry. Cas. ,'ltlft.
| Followed in Lachinc, Jacques Cartier, etc.. Ry. Co. v. Montreal Train 

ways, etc., Ry. Cos., 18 Can. Ry. Cas. l.'t.'L |

C. Protection; Seniorities; Costs.
PAVKIXti RAILWAY KMtM.S.

The proviso of subs. 4 of s. 202 of the Railway Act. 1888, does not 
apply to the lillings referred to in the subs. .‘I, and confers no power upon 
the Railway Committee to dispense with the tilling in of the spaces In- 
hind and in front of railway frogs or crossings and the fixed rails of 
switches during the winter months. Judgment of the Court of Appeal 
for Ontario, 24 A.R. (Ont.) 183, reversed.

Washington v. (iraml Trunk Ry. Co., 28 Can. S.C.R. 184.
| A Aimed 11 HIM) A.C. 275; applied in Weddell v. Ritchie, 10 O.L.TL 5; 

commented on in Fra lick v. tira ml Trunk Ry. Co., 43 Can. 8.C.R. 515;
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ili'liugiii-dinl in (liant v. ('an. Vac. Ry. Co., 30 N.R.R, .Mill; follow e«l in 
t in ran v. (I rami Trunk Ity. Co.. 27» \.l*. (Out.), H»7.|

I IIOSMIM’.H OK TWO RAII.WAYH- -1 M'11(1 .<M lit Ml Mli.X Al. sYN l KM —CoNTKIIIl -

Where two railway eompanies differ as to the nature ami extent of tin- 
protect ion pres< riln «I hy an order of the Railway Committee to lie fur 
nislied at a crossing of two railways, ami one company voluntarily pro 
t iilvH the additional protection which it claim* the other company tdioiild 
supply according to the terms of such order, the Hoard will not, by an 
ex post facto order, direct repayment hy the other company of the ex 
pend it tire thereby incurred, and in default of payment order that the 
«•rousing lie discontinued. In such cases tin1 proper course is to apply to 
the Courts for an interpretation of the order. The order of the Railway 
Committee directed that an interlocking signal system ami all the neves 
>ary works and appliances for properly operating the same he provided 
at mull crossing:—Held, that derails do not form part of the appliances 
required hy such order, and a permanent watchman is not mvessarilv re 
ipiired. Compensation is not allowed (1) for the use of the land of the 
senior company occupied hy tin* crossing tracks of the junior company. 
where no substantial injury is done to the lands of the senior company : 
nor (2) for interference with the business of tin- senior company, or for 
any other delays in the use of its railway due to precautions taken in the 
use of the crossing reipiired for public safety. (S. 177. Railway A«t. 
1110.1.) The Hoard fixed .$00 as the annual compensation to lie paid by tin 
junior company for the use of two sidings Isdonging to the senior com 
puny, having lengths of 1,200 and 0111 feet respectively, the cost of main 
tenu lice of such siding to he borne by the two companies upon wheels g«*

Niagara. St. Catharines & Toronto Ry. Co. \. Grand Trunk Ry. Co.
( Merritt on Crossing Case), 3 Can. Ry. Cas. 2U.T

Railway ivi> hhk.vtiox—Vhotkvtiox Costs I'kiokity.
The G. A C. Ry. Co. was incorporated on 0th June. I Out, by 4 Kdw. VII. c. 

SI ( l>), a plan shewing the location of its line across the Klora road, out 
side tin* city of Guelph, was approved by the lsiard on 2ml July, 1001, 
tiled in the Registry Olllce on 8th July, and notiee thereof given in the 
local newspapers in August. The G.R. Ry. Co. on 20th May. 1007». by 7» 
Kdw. VII. c. 01 (Out.) was empowered to Iniihl and operate an extension of 
its railway on the Klora road outside the city of Guelph. Its location 
had been authorized by a by-law passed by the council of the county of 
Wellington on 4th June. 1004, when the rails were laid and the line put 
into operation :—Held, up«ui an application by the G. & G. Ry. Co. to 
cross the G.R. Ry. Co., that the loeation ami operntion of the latter had. 
under the circumstances, lievome authorized on 27»th May, 1007*, and was 
prior to that of the applicant company, who, according to the usual rule, 
must Ihnir the expense of crossing ami maintenance of the necessary pro

Guelph 4 Goderich Ry. Co. v. Guelph Ratlial Ry. Co., 7» Can. Ry. Cas. 
ISO.

| Distinguished in Grand Trunk Ry. Co. v. Sarnia Street Ry. Co., 21 
Can. Ry. Can. 100. 37 O.I..R. 477-1

Intk.hmnkinu aiti iaxvk.h—Until it ok i mi no Aim.
l'mler an agreement dated May 22ml. 1SS7. it was agreed between the 

Grand Trunk Ry. Co. and the I.C.R. (whose successor is the C.P.R. Co.),
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Huit the Haiti I.C.R. should hear the cost of providing, maintaining, equip- 
ping and working an ordinary level railway crossing together with all 
risk arising from such constructions and operations. The agreement also 
contained the following provision : “In the event of the Government of 
this Dominion passing any Act whereby certain signals, interlocking 
switches or other appliances shall he used on level railway crossings, it 
is hereby understood and agreed that the party of the second part” (be­
ing the International Company) “will provide, work and maintain such 
at their own expenses:"—Held, that the said clause of the agreement 
should not lie narrowly construed, that the Hoard hud authority under 
the Railway Act, 1003, to order an interlocking system at this crossing 
for the protection of the public. Ordered, that the C.V.R. Co. do install, 
maintain and operate the ordinary interlocking, derailing and signal sys­
tem at its own expense at the said crossing.

lie Can. Vac. Ry. Co. and (Irand Trunk Ry. Co. ( Lennox ville Crossing 
Case), ti Cun. Ry. Cas. 77.

Dot iii.k track — Priority — Expense of protecting crossing — Senior
ANI) JUNIOR COMPANIES.

A railway company having the right, under its charter to construct one 
or more sets of tracks becomes the senior company not only when its line 
is crossed by the line of a junior company, hut also in respect of the 
crossing of any additional tracks subsequently laid by it, and the junior 
company must bear the expense of making an«j protecting all such cross­
ings, as new tracks are laid by the senior company:—Held, that under the 
circumstance of this case, the United Counties Ry. Co. should hear the 
expense of protecting the crossing of its line by the intended double track 
of the Grand Trunk Ry. Co.

Grand Trunk Ry. Co. v. United Counties Ry. Co. (St. Hyacinthe Cross­
ing Case), 7 Can. Ry. (’as. 294.

[Followed in Fort William v. Copp Bros., 11 Can. Ry. Cas. 149; dis 
tinguished in Grand Trunk Ry. Co. v. Sarina Street Ry. Co., 21 Can. Ry. 
Cas. hit); Midland Ry. Co. v. Grand Trunk Pacific Ry. Co., 23 Can. Ry. 
Cas. SO; Grand Trunk Ry. Co. v. Kitchener & Waterloo Street Ry. Co., 24 
Can. Ry. Cas. 13.]

Priority of approval Registration—Ownership.
The map shewing the location and the plan of a branch line of the 

applicant, were approved under ss. Iû7, 1.19 and registered as required by 
s. MM), of the Railway Act. 1900, prior to the respondent. The respondent 
owned in fee the land at the point of crossing of the two locations prior 
to the approval of any plans. The respondent's line at the point of cross­
ing was built first and the railway was in operation when construction 
work upon the applicant's railway reached the crossing: — Held, that the 
respondent was senior to the applicant at the crossing.

Can. Northern Ry. Co. v. Can. Vac. Ry. Co. (Kaiser ( rossing Case). 7 
Can. Ry. Cas. 297.

[Followed in Can. North. Ry. Co. v. Can. Vac. Ry. Co., 11 Can. Ry. Cas 
432; Sasman v. Can. Northern Ry. Co., 20 Can. Ry. Cas. 240; Midland 
lly. Co. v. Grand Trunk Vacille Ry. Co., 23 Can. Ry. Cas. SO; Grand Trunk 
Ry. Co. v. Kitchener & Waterloo Street Ry. Co., 24 Can. Ry. Cas. 13; dis­
tinguished in Qu’Appelle, etc., Ry. Co. v. Can. Vac. lly. Co., 13 Can. Ry. 
Cas. 131: Erie & Ontario lly. Co. v. Niagara, St. Catharines & Toronto 
lly. Co., 18 Can. Ry. Cas. 29.]
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1'KlORITY OF APPROVAL—OWNERSHIP—SENIORITY.
The respondent, prior to the applicant, obtained approval of the loca­

tion and proceeded with the construction of a branch line under 44 Viet, 
v. 1, a. 14. The applicant pending an application to cross said line, ob­
tained a grant from the Crown ( Dominion i of the land at the crossing 
pursuant to 3 Kdw. VII. c. 7, s. 40. Held, that the respondent was senior 
to the applicant at the crossing. (Re Branch Lines, 30 Can. S.C.R. 42. 
followed.]

(•rand Trunk Paeilie Ry. Co. v. Can. Pac. Ry. Co. ( Xokomis Crossing 
Case), 7 Can. Ry. Cas. 2!MI.

( Distinguished in Qu'Appelle, etc., Ry. Co. v. C.P.R. Co., 13 Can. Ry. 
('as. 131 ; followed in Erie & Ontario Ry. Co. v. Niagara, St. Catharines 
& Toronto Ry. Co., 18 Can. Ry. Cas. 2ft; Midland Ry. Co. v. Grand Trunk 
Paeilie Ry. Co., 23 Can. Ry. Cas. 80.]

Industrial spur—Street railway—Leave to cross—Expense of—Pro
TECTIN(i CROSSING—SENIOR AND JUNIOR COMPANY.

Application for an order under s. 227 of the Railway Act, to cross the 
spur or branch line of the C.P.R. Co., known as the Copp Foundry Indus 
trial Spur with a second street railway track. By agreement with Copp 
Brothers made in 11)02 the town of Port Arthur permitted its street rail­
way to be crossed by a spur from the main line of the C.P.R. Co. at the 
expense of Copp Brothers. The city of Fort William subsequently became 
the owners of the street railway. By agreement with Copp Brothers the 
city constructed a second street railway track across the spur and applied 
to the Board for an order directing whether Copp Brothers or the citv 
should pay the expense of constucting and protecting the second crossing. 
The Board refused to entertain the application because the city had no 
right to construct this crossing without first having obtained leave to 
cross. A further application was then made as above stated. The real 
object of the city, although not stated in the application was to compel 
Copp Brothers to bear the cost of constructing and protecting the second 
crossing on the ground that the street railway was the senior company:— 
Held, that with respect to a steam railway senior as to one line it must 
continue to be senior when it comes to double track. That if the city had 
made an application in the regular way for leave to cross, the matter 
would then have been properly before the Board, but that it was quite 
irregular for the municipality to construct the crossing without authority 
and then apply to the Board for the purpose of making Copp Brothers pay 
the expense incident thereto, and the application must be refused. [Grand 
Trunk Ry. Co. v. I nited Counties Ry. Co. (St. Hyacinthe Crossing Case, 
No. 2001 ), 7 Can. Ry. Cas. 204, followed.]

Fort William v. Copp (Copp Foundry Industrial Spur Case), 11 Can. 
Ry. Cas. 140.

Crossing of steam railway by municipally owned street railway— 
Street senior of railway—Liability for cost.

Where, in point of time, a city street is senior to the tracks of a steam 
railway that cross it. the tracks of a municipally owned street railway 
which are subsequently laid across (lie tracks of the steam railway, are 
not junior thereto so us to require the whole cost of the installation, main- 

Can. Ry. L. Dig.—30.
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tenancc and protection of Ho* missing to lie borne by the city, but it will 
lie divided equally between them.

Edmonton Street Ry. Co. v. (iraml Trunk Vac. Ry. Co., 14 Can. Ky. Cas. 
!L't. 4 D UR. 472.

| tira ml Trunk Ry. Co. v. Kitchener & Waterloo Street Ry. Co., 24 Can 
Ry. Cas. 13. See 7 D.L.R. SSK. 22 W.L.R. 45, altirmed in 15 Can. Ry. Cas. 
445.]
Ormcr of Board—Supreme Conn -Cost of installation, maintenance

AND PROTECTION OF CR()SS|N(i OF RAILWAY I1Y MUNICIPALLY-OWNED 
STREET RAILWAY.

Edmonton Str<-et Ry. Co. v. flrnnd Trunk Vuciftc Ry. Co. (No. 2), 7 
D.L.R. 888, 22 W.L.R. 45.

Construction and operation—Subway—Contribution.
The Canadian Ontario Ry. crossed under the line of the (Irand Trunk 

Ry. by means of a subway. Subsequently the Campbell ford, Like Ontario 
& Western Ry. obtained authority from the Board to cross the C.N.O. Rv., 
using for that purpose the embankment of the same subway:—Held, that 
the C.N.O. Ry. was not entitled to receive any contribution from the C.L.O. 
& W. Ry. towards the expense it had already incurred in making the em 
bankment.

Vampbellford, Lake Ontario & Western Ry. Co. v. Can. Northern On 
tario Ry. Co., 14 Can. Ry. Cas. 220.

Senior and junior—Title—Right-of-way.
When a railway company has secured a right-of-way. its tracks on that 

right-of-way, no matter when laid, are always senior to those of any rail 
way company desiring to cross such right-of-way. |(Irand Trunk Pacific 
Ry. Co. v. Can. Vac. Ry. Co. (Nokomis Crossing Case), 7 Can. Ry. Cas. 
200, at p. 301, followed ; Canadian Northern Ry. Co. v. Can. Vac. Ry. Co. 
( Kaiser Crossing Case), II Can. Ry. Cas. 432, distinguished.]

Erie & Ontario Ry. Co. v. Niagara, St. Catharines & Toronto Ry. Co., 
18 Cun. Ry. Cas. 20.

[Distinguished in Midland Ry. Co. v. Grand Trunk Pacific Ry. Co., 23 
Can. Ry. Cas. 80.]

Senior and junior—Crossing not authorized—Apportionment of cost.
Under the senior and junior rule the junior respondent interfering with 

the tracks of the senior applieant, should pay all the cost of constructing 
the crossing and operating and maintaining the protective appliances, but 
where the track to he crossed was not authorized by the Board to be laid, 
and both parties acted improperly, the applicant should hear the cost of 
constructing the crossing, and the respondent the cost of maintaining and 
operating the protective appliances.

Can. Vac. Ry. Co. v. Winnipeg Klee. Ry. Co., 18 Can. Ry. Cas. 31.

Senior and junior—Flagman—Expense—Responsibility.
The junior railway company permitted to cross with its line the tracks 

of the senior should hear all the expense and responsibility of such cross­
ing, and should employ and pay the flagman at the crossing and not mere 
ly reimburse the senior company for the wages of a flagman carried on 
the pay roll of the latter company.

Winnipeg Elec. Ry. Co. v. Can. Vac. Ry. Co., 18 Can. tty. Cas. 30.
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Sthkkt railway trussing — Diamond — Coxhtruction or operation ok 
railway—Limitation ok action.

(«rand Trunk Ity. Co. v. Sarnia Street Ry. < o., 21 Can. 15v. Cas. Kin. 37 
O.L.R. 477.

Senior and junior ri le—Ownership ok land- Cotation Prior min
TRUOTION.

Ownership of a liloek of land and approval « f a plan of railway located 
thereon do not give seniority at the place of >■ros.-ing over another railway 
whose location plan was approved and line Intili prior to the construct ion 
of the first mentioned railway upon a new location on another portion of 
the same block of land. The Assistant ( hid" Commissioner, dissenting, 
was of opinion that the ownership of the land with the right to build a 
railway thereon gave seniority. [Can. Northern Ry. Co. v. Can. Pac. Ry. 
Co. (Kaiser Crossing Case i, 7 Can. Ry. Cas. 2!»7 ; (5rand Trunk Pacific Ry. 
Co. v. Can. Pac. Ry. Co. ( Xokomis Crossing Case i, 7 Can. Ry. Cas. 21»!»; 
Can. Northern Ry. Co. v. Can. Pac. Ry. Co.. 11 Can. Ry. Cas. 432 ; Kdiuon 
ton v. Calgary & Kd mon ton Ry. Co., Hi Can. Ry. Cas. 420 at p. 423 (af 
firmed 63 Can. N.C.R. 400 at p. 41.'», 22 Can. Ry. Cas. 1821 ; South Ontario 
Pacific Ry. Co. v. < I rand Trunk Ry. Co. (dimel ion Cut Case). 20 Can. Ry. 
Cas. 162. followed ; (ira ml Trunk Ry. Co. v. ITiitcd Counties Ry. Co. (St. 
Hyacinthe Crossing Case), 7 Can. Ry. Cas. 204; Kric & Ontario Ry. Co. \. 
Niagara, St. Catharines & Toronto Ry. Co., 18 Can. Ry. Cas. 20, dis 
tinguished.]

Midland Ry. Co. v. (Sraml Trunk Pacific Ry. Co. (St. I ton i face Crossing 
Case), 23 Can. Ry. Cas. 80.

Steam railway crohhixg street railway—Senior and .ivnior rvi.k 
Seniority ah to operation Highway trakkio—Intkiu rhan elec-
TRIO LINES ON HIGHWAYS—DOMINION OR PROVINCIAL INCORPORATION —
Seniority.

An electric railway Using a highway as a right-of-way is to l»e treated 
as an ordinary highxvay oe< , and therefore where it crosses a steam 
railway, the trallie of the steam railway should have priority, though tin- 
steam road, if junior, should pay the cost of construction ami maintenance 
of the necessary crossing. 'The fact, that an electric railway operating 
along the highway, not only as a street railway, Iml also as an interurban 
or radial line, is in competition with a steam railway which crosses it, 
does not affect their respective rights as to seniority at the crossing. Its 
use of the highway is an extension of the ordinary highway user and the 
traffic of the steam railway should have priority. Whether a street rail 
wav is incorporated by the Dominion or by a Province does not affect its 
right as to seniority as against another steam railway crossing it.

Lake Kric & Northern Ry. Co. v. Brantford Street Rv. Co., lti Can. Rx. 
Cas. 244.

[Folloxved in Midland Ry. Co. v. (Irand Trunk Pacific Ry. Co., 23 Can. 
Ry. Cas. 80.)

RAILWAY SUBSIDY.
A. Government Subsidy.
B. Municipal Bonus.

See Sale (A).
A. Government Subsidy.

Misappropriation ok hvhhidy moneys iiy order in council.
Where money is granted by the Legislature and its application is pre-

21
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scribed in such a way as to confer a discretion upon the Crown, no trust 
is iiii|H)sed enforceable against the Crown by petition of right. The appel­
lant railway company alleged by petition of right that by virtue of 51 & 52 
Viet. c. 01, the Lieut.-Governor in Council was authorized to grant 4.000 
acres of land per mile for 30 miles of the Hereford Ry.; that hy an order 
in council dated 0th August, 1888. the land subsidy was converted into a 
money subsidy, s. 0 of said c. 01 of 51 & 52 Viet., enacting that it shall 
be lawful." etc., to convert; that the company completed the construction 
of their line of railway, relying upon the said subsidy and Order in Coun­
cil, and built the railway in accordance with the Act 51 & 52 Viet. c. 01, 
and the provisions of the Railway Act, 188M, ami they claimed to lie en­
titled to the sum of $40,000. balance due on said subsidy. 'Flic Crown 
demurn-d on the ground that the statute was permissive only, and by 
exception pleaded inter alia, that the money had been paid by Order in 
Council to the subcontractors for work necessary for the construction of 
the road; that the president had by letter agreed to accept an additional 
subsidy on an extension of their line of railway to settle dilliculties. and 
signed a receipt for the balance of $<1,500 due on account of the first sub­
sidy. The petition of right was dismissed:—Held, that tin* statute and 
documents relied on did not create a liability on the part of the Crown 
to pay the money voted to the appellant company enforceable by petition 
of right (Taschereau and Scdgi wick, .1.1., dissenting), but assuming it 
«lid. the letter and receipt signed by I lie president of the company dit* not 
discharge the Crown from such obligation to pay the subsidy, and pay­
ment by the Crown of tin- subcontractors’ claim out of the subsidy money, 
without the consent of the company, was a misappropriation of the sub-

Hereford Ry. Co. v. The Queen, 24 ( an. K.C.R. 1.
| Applied in R. v. Livery, 5 Que. Q.R. 32(1; distinguished in Qu'Appelle, 

Long Like & Sask. Ry. Co. v. The King. 7 Can. Ex. 115; referred to in 
l niversal Skirt Mfg. Co. v. Gormley, 17 O.L.R. 114.]
Cost OF CONSTRUCTION—Roi.Ll.XU STOCK AXD EQUIPMENT.

The provisions of the Act, 3 Edw. VII. e. 57, authorizing the granting 
of subsidies in aid of the construction of railways are not mandatory, but 
discretionary in so far as the grant of the subsidies by the Governor in 
Council is concerned. On a proper construction of the said Act it does 
not appear to have been the intention of Parliament that the cost of roll­
ing stock and equipment should be included in the cost of conet ruction in 
estimating the amount of subsidy to the company in aid of the
•• Pheasant Hill Branch" of their railway under the provisions of that Act. 
not that the said Act did not specially exclude the considéra
tion of the cost of equipment in the making of such estimate as had lieen 
«lone in former subsidy Acts with similar objects, and that the Governor 
in Council imposed the duty of efficient maintenance ami equipment of 
the branch as a condition of the grant of the subsidy, .judgment of Ex­
chequer Court, 10 Can. Ex. 325, allirmed.

Can. Pae. Ry. Co. v. The King. 38 Can. 8.C.R. 137.
[Approved in Re Ontario Voters’ Lists Act, West York, 15 O.L.R. 303.]

St ATI TORY COX TRACT—ROXIIS OK RAILWAY COMPANY—GOVERNMENT GUAR­
ANTEE.

The Government of Canada, in a contract with the G.T.P. Ry. Co., pub­
lished as a schedule t«i ami confirmed by 3 Edw. VII. c. 71, agreed to guar­
antee the bonds of the company to be issued for a sum equal to 75 |>cr 
cent of the coat of construction of the Western division of its railway

51
965971
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By a later contract (sell, to 4 Kdw. VII. c. 24), the (ïoveriimeiit agreed 1o 
implement its guarantee, in such manner ns might lie agreed upon, so as 
to make the proceeds of said bond* a sum equal to 75 per cent of such 
cost of construction:—Held, that this second contract only imposed upon 
the Government the liability of guaranteeing IkiîmIs, tin* proceeds of which 
would produce a defined amount and not that of supplying, in cash or its 
equivalent, any deficiency there might lie lietwccn the proceeds of the 
bonds and the said 7.1 per cent.

Be Grand Trunk Pacific Bonds, 42 Van. S.C.H. .10.1.
| Sec [1012] A.C. 204.]

Bond guarantor.
The Dominion Government by contract with the appellants in 1003 (con­

firmed by 3 Kdw. VI1. c. 71). guaranteed to the extent of 75 per cent of 
the cost of construction of a certain section of their railway, the appel 
hints' first mortgage lionds charged on their whole undertaking; the liai 
mice of cost to lie raised by second mortgage bonds guaranteed by the 
Grand Trunk Hv. Vo. By a supplemental contract in 1004 (confirmed b\
4 Kdw. VII. c. 24) the Government agreed to implement their guarantee 
so as to make the proceeds of tin- guaranteed lionds which had proved to 
he deficient equal to the said 7.1 per cent of the cost of construction. The 
Supreme Vourt held that under this contract the appellants were lmund 
to issue additional first mortgage bonds to the extent of the deficit ami 
that flic Government should guarantee them:—Held, by the Privy Conn 
cil, reversing the dit-ision of the Supreme Court of Canada on a reference 
made by Order-in-Council, that the appellants had ih> power to issue 
bonds other than those authorized by the original contract, and that it 
would lie a breach of faith with the second mortgagee to do so if they 
could. The Government were bound to implement their guarantee by cash 
or its equivalent so as to discharge their liability us defined by the first 
contract and confirmed by the second, without ini|>osiug any further lia­
bility on the company.

Grand Trunk Pacific By. v. The King, [19121 A.C. 204.

Action ok ( mown officer*—Compromise and part payment of subsidy 
-Petition of right.

(1) The grunt by a statute of a subsidy “to aid in completing and 
equipping a railway, throughout its whole length for the part not com­
menced and that not finished, about eighty miles going to or near Gaspé 
Basin,” with a proviso that it shall lie payable t.o a person or persons, 
etc., establishing that they are in a position to carry out the work, ap­
plies exclusively to the eighty miles of tin- road ending at or near Gasp/- 
Basin. (2) A different construction of the statute by officers of the 
Crown, the effecting of a compromise in consequence and even a part pay 
ment of the subsidy, afford no grounds lo recover the balance from the 
Crown by petition of right.

De Galimlez v. The King. 15 Que. K.B. 320.
[Affirmed in 39 Can. S.C.R. 082.1

Subsidy—Land grant—Whether minerals included.
133 Can. S.C.B. 073, affirming 8 Can. Kx. 83. reversed.]
Calgary & Kdinonton By. t o. v. The King, [19041 A.C. 70.1.

Grant of lands—Mineral claims.
The legislative intent of the Bailxvay Aid Act (B.C.) was, that the in­

terest of the Crown in lands (already located as mineral claims), which
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arc comprised in a greater block of lands granted as a subsidy to a 
railway y company under the Act, may pass to the railway company, sub­
ject to existing and future rights of the persons who prior to the subsidy 
had made such locations.

Farrell v. Fitch. 7 h.b.lt. 637, 22 W.L.R. f.17, 17 IU It. 607.
| Railway Aid Act. It.C. Statutes. 1800, c. 40, construed; Oslmrnc v. 

M<irgan (1888), I .'I A.C. 227: Nelson A Fort Sheppard Ity. to. v. J*»rry 
(1807). 6 H.C.It. .(OH; Ite Deniers. 1 lit It., pi. ». 334: StaiT....:-hire 
Hanking Co. v. Kinmott, Ii.lt. 2 K\. 208, referred to. |

Lands granted ion rk.ut-of-way—Transfer th.u k.
there is a marked distinction between lands granted for right-of-way 

and other railway pur|»oaes and those granted as subsidies; the latter are 
in the same position as a cash Ihuiiis. and part of the remuneration for 
the building of the railway. The respondent should lie ordered to pay 
their proportion of the cost of the land required for the construction of a 
transfer track. | Montreal Tramway and Montreal Park & Island Ity. t o. 
v. Luchino Jacques Cartier, etc., Ity. Co., fill Can. S.C.K. 84. at p. 112. IK 
('an. Hy. Caa. 122; South Ontario Pacific Ity. Co. v. (iraml Trunk Ity. Co. 
(Junction Cut case). 20 Can. Ity. Cas. 162, followed.]

( an. Pac. Ity. Co. v. (irand Trunk Pad lie Ity. (Subsidy Lands Case), 21 
Can. Ity. Cas. 05.

llKiHTH OF TRAN8FEIIEE HIM PI.ET I NT. WORK.

A statute authorizing the payment of a subsidy for completing the con­
struction of a line of railway, entitles a company, us the successor of an 
other company who had commenced the work, to receive subsidy in re 
sjM'ct of that portion of the road forming part of the subsidized line which 
had been constructed by the other company. |Queliec. Montreal & South 
cm Ity. Co. v. The King. 16 Can. Kx. 2."I7, reversal.]

Quebec, Montreal & Southern Hy. Co. v. The King, 2t» D.L.H. Hid.

LXTF.XT OF «OVERNMF.NT'h POWER TO RETAIN PROCEEDS in PAYMENT OF IN- 
DEHTEDXEHN—SVIK’ONTRAC'TORH.

The on-ceding part of *. 18 of the Hailwav Subsidy Act (N.H.), 4 Geo. 
V*. c. 10, as it stood prior to its repeal by s. (i of Act, 6 (ieo. V. e. !». and 
substituted by s. 12 of the latter Act, providing for the retention by the 
government, out of the proceeds of Ismds authorized thereunder, amounts 
sufficient to cover “all outstanding indebtedness due contractors or others 
employed in the actual work of constructing the railway, and for mate­
rial», wages and supplies, that have gone into the construction,” refers 
only in respect of indebtedness by the company itself and does not cover 
indebtedness of subcontractor or others.

St. John & (Quebec Hy. Co. v. Hibbard Co., 2(1 D.L.R. 61ft.

B. Municipal Bonus.
Bonis—Grant to railway in aid of constriction—Man dam rs to «.n-

FORCE.
By 18 Viet. e. 38, the Grand .1 unction Hy. Co. was amalgamated with 

the Grand Trunk Hy. Co. The forme»- railway, not having lieen built 
within the time directed, its charter expiied. In May, 187(1, an Act was 
passed hy the Dominion Parliament to revive the charter of the Grand 
.Function Hy. Co., but gave it a slightly different name, and made some 
changes in the charter. After this, in 1870, a by-law to aid the com­
pany hy $76,000 was introduced into the county council of Peterborough. 
'I'hia by-law was read twice only, and, although in the by-law it was set
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out iiikI declared that the ratepayers should vote on tiaid proposed by- 
law on the Kith November, it wax on the 23rd November that the rate­
payers voted on a by-law to grant a bonus to the appellant companx. con­
struction of the road to be commenced Indore the 1st May, 1872. At the 
time when the voting took place on the by-law, there was no power in 
the municipality to grant a lam us. On the l.ith February, 1871. the 
Act .'14 Viet. c. 48 (Ont.) was passed, which declared the by-law as valid 
as if it had been read a third time, and that it should lie legal and bind 
ing on all persons as if it hud lieen passed after the A<V On the same 
day of the same year, c. 110 was passed, giving power to municipalities to 
aid railways by granting bonuses. In 1874 the Act :I7 Viet. e. 4:t (Ont.I 
was passed, amending and consolidating the Acts relating to the com 
puny. In 1871 the company notilied the council to send the debentures 
to the trustees who had been appointed under 34 Viet. c. 48 ((hit. i. In 
1872 the council served formal notice on the company, répudiât ing all 
liability under the alleged by-law. Work had been commenced in 1872. 
and time for completion was extended by .111 Viet. e. 71 (tint.). No sum 
for interest or sinking fund had been collected by the corporation of the 
county of Peterborough, and no demand was made for the delientures 
until 1871», when the company applied for a mandamus to issue and 
deliver them to the trustees:—Held, affirming the decision of the ( ourt 
below, that the effect of the statute .'14 Viet. e. 48 ((hit.I. apart from any 
effect it might have of recognizing the existence of the railway company, 
was not to legalize the by-law in favour of the company, but was merely 
to make the by-law as valid as if it had lieen read a third time, and as 
if the municipality had had power to give a bonus to the company, and. 
there la*ing certain other defects in the said by-law not cured by tli" 
said statute, the appellants could not recover the bonus from the defend­
ants. Per <iwyime. .1., Fournier and Taschereau, .1.1.. concurring: — As the 
undertaking entered into by the municipal corporation contained in by­
law for grunting bonuses to railway companies, is in the nature of a con­
tract entered into with the company for the delivery to it of delientures 
upon conditions stated in the by-law. the only way in Ontario in which 
delivery to trustees on liehalf of the company can lie enforced, liefore the 
company shall have acquired a right to the actual receipt and benefit of 
them by fulfilment of the conditions preserilied in the by-law, is by an 
action under the provisions of the statutes in force then regulating the 
proceedings in actions, and not by summary process by motion for the 
old prerogative writ of mandamus which the writ of the mandamus <»b 
tamable on motion without action still is. Per Henry, .1,: That if up- 
pcllantx hud made out a right to tile a bill to enforce the performance 
of a contract ratified by the Legislature, they would not have the right 
to ask for the present writ of mandamus. 4Ô V.C.R. 302, reversed.

firaud .Function Ity. t o. v. Peterlsirough, 8 Van. 8.C.R. 70, 0 A.R. (Ont.) 
339.

[Commented on in Moulton v. Haldimand, Re., 12 A.R. (Ont.) 503; 
distinguished in Brussels v. Ronald. 11 A.R. (Ont.) 005; followed in 
Canada Atlantic Ry. Co. v. Cambridge, 14 A.R. (Ont.) 209; referred to 
in Re Brandon Bridge, 2 Man. I..R. 17; Canada Atlantic Ry. Co. v. Ottawa, 
8 O.R. 201 ; Jenkins v. Central Ontario Ry. Co., 4 O.R. 593.]

Bonus—Ouaea.ntkki.vu cohth ok kxi*hoi*kiation.
Vnder 44 & 45 Viet. c. 40, s. 2 (Que. ) passed on a petition of the 

Quebec Central Ry. Co., after notice given by them, asking for an amend 
ment of their charter, the town of Lévis passed a by-law guaranteeing to 
pay to the company the whole cost of expropriation for the right-of-way
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for tlio extension of the railway to the deep water of the St. Lawrence 
Hiver, over and above $80,000. Appellants, ratepayers of the town of 
Lévis, obtained an injunction to stay further proceedings on this hy-luxv, 
on the ground of its illegality. The proviso in s. 2 of the Act, under which 
the town of Lévis contended that the by-law was authorized, is as fol­
lows: “Provided that within thirty days from the sanction of the pres­
ent Act. the corporation of the town of Lévis furnishes the said company 
with its valid guarantee and obligation to pay all excess over $30,000 of 
the cost of expropriation for the right-of-way.” By the Act of Incorpora­
tion of the town of Lévis, no power or authority is given to the corpora­
tion to give such guarantee. The statute 44 & 45 Viet. c. 40 was passed 
on the 30th .lune, 1 SSI ; and the by-law forming the guarantee was passed 
on the 27th July following:—Held, reversing the judgment of the Court 
of Queen’s Bench, and restoring the judgment of the Superior Court, that 
the statute in question did not authorize the corporation of Lévis to im­
pose burdens upon the municipality which were not authorized either 
by their Acts of incorporation or other special legislative authority, and 
therefore the by-law was invalid, ami the injunction must be sustained.

Quebec Warehouse ( o. v. Lévis (1885». 11 Can. S.C'.IL 6(10.
I Referred to in Pointe Gatineau v. Hanson, 10 Que. K.B. 371.]

Bonus to railway—Validity of by-law.
A by-law was submitted to the council of the city of O., under 36 Viet, 

e. 48, for the purpose of granting a bonus to a railway then in course of 
construction, and after consideration by the council it was ordered to l»e 
submitted to the ratepayers for their vote. By the notice published in 
accordance with the provisions of the statute such by-law was to be taken 
into consideration by the council after one month from its first publica­
tion on the 24th Septemlier, 1873. The vote of the ratepayers was in 
favor of the by-law. and on 20th October a motion was made in the council 
that it lie read a second and third time, which was carried, and by the 
by-law passed. The mayor of the council, however, refused to sign it, on 
the ground that its consideration was premature; and on 5th November 
the same motion was made and the by-law was rejected. Nothing more 
was done in the matter until April, 1874, when a motion was again made 
liefore the council that such by-law be read a second and third time, which 
motion was, on this occasion, carried. At this meeting a copy only of 
the by-law was before the council, the original having been mislaid and 
it was not. found until after the commencement of this suit. When it 
was found it was discovered that the copy voted on by the ratepayers con­
tained. by mistake of the printers, a date for the by-law to come into 
operation different from that of the original. In 1883 an action was 
brought against the corporation of the city of O., for the delivery of the 
délientures provided for by the by-law, in which suit the question of the 
validity of the whole proceedings was raised:—Held, nllirming the judg­
ment of the Court below : (1) That the vote of 20th November, 1873.
was premature, and not in conformity with the provisions of s. 231 of 
the Municipal Act; that the mayor properly refused to sign it, and that 
without such signature the by-law was invalid under a. 226. (2) That the
council had power to consider the by-law on 5th November, 1873. and the 
matter was then disposed of. (3) That the proceedings of 7th April, 
1874, were void for two reasons : One, that the by-law was not considered 
by the council to which it was first submitted as provided by s. 236, which 
is to be construed as meaning the council elected for the year and not the 
same corporation ; and the other reason is, that the by-law passed in 
1874 was not the same as that submitted, there being a difference in the



RAILWAY SUBSIDY. lin

date». Semble, that the functions of a mttniv-ipalit v in considering a by­
law after it has lieen voted on by the ratepayer» are not ministerial only, 
but the by-law can lie confirmed or rejected irrespective of the favourable 
vote. 12 O.A.R. 234, 8 O.R. 201, atlirincd.

Canada Atlantie Ry. Co. v. Ottawa, 12 Can. S.C.R. 365.
fThe Privy Council granted leave to appeal in (hi- case, hut the appeal 

was not prosecuted to a termination: II fan. tiazettv 3114; approved in 
London Street Ry. Co. v. London. 0 O.L.K. 430; distinguished in lie Dewar 
and Ka»t Williams, 10 O.L.R. 4il."l; followed in ( anada Atlantic Ry. Cu. 
v. famhridge. Il O.R. 302, 14 A.It. (Ont.l 200; referred to in Bickford v. 
t hathaui, 14 A.R. (Out.) 32.1

IIOXl'R—AGMCFMKXT HY Ml XHTVAI. CORPORATION TO TAKK HTOVK XXII TO 
VA Y FOB IX IlKHKXTl'BKH.

’Hie corporation of the county of Ottawa under the authority of a by 
law undertook to deliver to the M.O. A W. Ry. Co. for stock Hiihscrilied 
by them 2,000 delienttires of the c ion of $100 each. twenty-
lixe years from date ami Miring six per vent interest, and subsequently 
without any valid cause or reason, refused and neglected to issue said 
debentures. In an action brought by the company against the corpora- 
tion solely for damages for their neglect ami refusal to issue said dehen* 
titres: — Held, affirming the judgment of the Court Mow, that the corpora 
tion, apart from its liability for the amount of the delientures ami interest 
thereon, was liable under Arts. 10t)5, 1073, 1840. 1841. f t (Que.) for 
damages for breach of the covenant. Ritchie, C..I., ami tiwynne dissenting. 
M.L.R. 1 Q.B. 40, 26 L.C.J. 148, affirmed.

Uttaxxa v. Montreal, Ottawa A Western Ry. Co., 14 Can. S.C.R. 111.3,
| Applied in Coghlin v. Fonderie de Juliette. 34 fan. S.C.Il. |.*»S; 

referred to in Clignae v. Woodburn, 20 Que. S.f. 438; Zurit v. I treat North 
ern Ins. Co., 20 Que. 8.C. 468 ]

Bonus— Municipal dbbkxti kkh—Kvtcbk conditions.
A delienture lieing a negotiable instrument, a railway company that has 

complied with all the conditions precedent stated in the by-law to the 
issuing ami delivery of delientures granted by a municipality is entitled 
to said debenture, free from any declaration on their face of condition* 
mentioned in the by law to lie performed in future, such as the future 
keeping up of the road. etc. Art. 002. Mini. fode. [M.L.R., 2 Q.U. 100, 
affirmed.]

St. Césaire v. MeFarlane (1887), 14 Can. S.C.R. 738.

Bonus—Agreement with muxivipai. » ok vouât ion.
A municipal corporation entered into an agreement with a railway 

company by which the latter xvas to receive a bonus on certain condition-, 
one of which xvas that the company “should construct at or near the corner 
of Colliorne and William street* (in Toronto) a freight and passenger 
station with all necessary accommodation, connected by switches, sidings, 
or otherwise with said road" ii|mui the council of the town passing a by­
law granting a necessary right-of-way:—Held, (1) that such condition 
was not complied with by the erection of a station building not used, nor 
intended to be used, ami for which proper officers, such as »tation master, 
ticket agent, etc., were not ap|ioiiitcd. Strong, J., dissenting. (2i Per 
Strong, J.:—That the condition only culled for the construction of a 
building with the required accommodation and connections, and did not 
amount to a covenant to run the trains to such station or make any other 
u-e of it. (3) The words "all necessary accommodation,” in the comli-

551
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I iun, required that ground ami yards sufficient fur freight and passenger 
trallie in vast- the station were used should Ik* provided.

Iliekford v. Chatham, 1(1 Can. 8.C.R. 233. 14 A.R. (Ont.) 32. 10 O.K. 
237.

| Ixnivo to appeal in this case was refused hy the 1‘rivy Council, see 
Can. Gazette, Vol. XIV.. p. 133; diseussed in Xottnwasaga v. Ilainilton, 
el . Ky. Co., 1(1 O.A.K. Ô2; followed in Georgetown v. Stimson, 23 O.K. 
33: Kingston v. Kingston, etc., Ky. Co., 28 O.K. 300.)

Ml XIC1PAI, All) TO RAILWAY COMPAXY—DRIIKXTVKKS.
A municipal corporation, under the authority of a by-law. issued and 

handed to the treasurer of the Province of Quebec $3(1,(100 of its deben­
tures as a subsidy to a railway company, the same to Ik* paid over to the 
company in the manner (and subject to the same conditions) in which 
the Government provincial subsidy was payable under 44-43 Viet. c. 2. s. 
19 (Que.) viz., “when the mini was completed and in good running order 
to the satisfaction of the Lieut. Governor-in-Coum il." The debentures 
were signed by S.M. who was elected warden and took and held posse- 
-ion of the office after the former warden had verbally resigned the posi­
tion. In an action brought by the railway company to recover from the 
treasurer of the Province the $30,000 debentures after the Government 
bonus had liecn paid and in which action the municipal corporation was 
mise en cause as a codefendant, the provincial treasurer pleaded by de­
murrer only, which was overruled, and the County of Pontiac plcudcd 
general denial and that the debentures were illegally signed:—Held, (1) 
allirming the judgment of the Court below, that the delientures signed by 
the warden de facto wen perfectly legal. (2) That us the provincial 
treasurer hud admitted by his pleadings that the road had been completed 
to the satisfaction of the Lieut. Govcrnor-in-Cotuicil the onus was on the 
municipal corporation, mise en cause, to prove that the Government luul 
not acted in conformity with the statute. Strong, •!., dissenting.

Pontiac v. Koss, 17 Can. S.C.K. 40(1.
[Referred to in Re Trecothic Marsh, 38 X.S.K. 28.]

Boxes—Condition- ix bond fob rkpaymkxt.
The county of II., in 1874. gave to the II. & N.W. Ky. Co. a bonus of 

$03.000 to be used in the construction of their railway, and the company 
executed a bond, one of the conditions of which was that the bonus should 
be repaid “in the event of the company, during the period of twenty-one 
years, ceasing to lie an independent company." In 1888 the 11. & N.W. 
Ky. Co. became merged in the G.T. Ky. and. as was held on the facts 
proved bv the trial .Judge and the Divisional Court, ceased to ho a inde­
pendent line:—Held, allirming the decision of the Court of Appeal for 
Ontario, lb A.R. (Out.) 232, that there had been a breach of the alwive 
condition and the county wa- entitled to recover from the G.T. Ky. the 
whole amount of the bonus as unliquidated damages under said bond. 
Appeal dismissed with costs.

Grand Trunk Ry. Co. v. llalton (1893), 21 Can. S.C.K. 71(1.
Hom s—Constri ction" of street railway—Vai.idatixu Act.

The corporation of the town of Port Arthur passed a by-law entitled 
“a by-law to raise the sum of $73,uoo for street railway purposes and to 
authorize the issue of debentures therefor,” which recited, inter alia, that 
it was necessary to raise said sum for the purpose of building, etc., a 
street railway connecting the municipality of Neehing with the busi­
ness centre of Port Arthur. At that time a municipality was not author-
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i/vd to construct a street railway beyond ith territorial limits. Tin hx - 
law was voted upon by the ratepayers and passed, but none was submitted 
ordering the construction of the work. Subsequent I \ an Xct was pa—ed 
by the I.egislature of Ontario in respect to the said by law which enacted 
that the same “is hereby continued and declared to Ih- valid, legal and 
binding on the town . . and for all purposes, etc . relating to or
.iliceting the said by-law, and any and all amendments of the Municipal 
Act . . . shall lie deemed and taken as Imving l»*en complied with”:

Held, that the said Act did not dispense .vith the requirements of 
âtO. ÔUÔ of the M un ici pa I Act requiring a bx law providing for con­
struction of the railway to In* passed, hut on lx continued the one that was 
passed as a money hy-luw:—Held, also, that an erroneous recital in the 
preamble to the Act that the town council had passed a construction by­
law had no effect on the question to lie decided. l!i A.II. (tint.) ;Vm, re-

Dwyer v. Port Arthur. 22 Can. S.C.R. 241.
[Referred to in Hell v. West mount. I .*• tjtu*. S.C. 08.V |

I Sox t’M—St list «in tox him mu Ain s Dfiiimikks.
An aetion eu reddition de comptes din's not lie against a trustee invested 

with the administration of a fund, until such administration is c »te 
and terminated. The relation existing lielxxeen a county corporation under 
the provisions of the Municipal ( ode of (Jnvliee and the local municipali­
ties of xxInch it i- composed. in relation to money by-laxxs. is not that 
of agent or trustee, lint the county corporation is a creditor, and the 
several local municipalities are its debtors for the amount of the taxes 
to In- assessed upon their ratepayers respectively. Where local mimiei 
palitics liaxc been detached front a county, and erected into separate cor­
porations. they remain in the same position, in regard to subsisting money 
by-laws, as they xxerv I a* fore the division, and have no further rights or 
obligations than if they had never liven separated therefrom, and they 
cannot either conjointly or individually institute actions against such 
county corporation to compel the rendering of special accounts of the ad­
ministration of funds in which lhex have an interest, their proper method 
of securing statements living through the facilities provided hy Art. HÎ4, 
and other provisions of the Municipal Code. '■> Rev. de dur. .Vi!», allirmed.

Ascott v. Compton : Lennuxville v. Compton ( 18981, 20 Can. S.C.R. 228.

Boni m—Pkhm.xnknt i xi mpiions —Dkukxti kkm xxn f:\km nmx t\ maxik

By laxv No. 148 of the city of Winnipeg, passed in 1881, exempted for 
ever the C.I'.R. Co. from "all municipal taxes, rates and levies and as- 
sessmeiits of every nature and kind": — Held, that the exemption includ­
ed school taxes. "The hy-luw also prnxidcd for the issue of debentures to 
the company, and by an Act of the Legislature, 4ti & 47 Viet. e. t$4. it 
xx as provided that by-law 14S, authorizing the issue of délient urea grant­
ing, hy xvax of Isniiis to the C.I'.R. Co.. the sum of #2oo,i)tHI in considéra- 
1 ion of certain undertakings on the part of the said company; and hy - 
la xx Bt.'i, amending liy-luxx No. 148 and extending the time for the 
lompletion of the undertaking ... Is* and the same are hereby declared 
legal, binding and xalid. . . —Held, that notwithstanding the descrip­
tion of the hy-hixv in the Act was eon lined to the portion relating to the 
issue of dclientures, the whole by-law, including the exemption from 
taxation, xxas validated. 112 Man. L.R. .'>81, reversed.|

Can. Vac. Rv. Co. v. Winnipeg, .'Ml ( an. S.C.R. V>8.
[Considered in Balgonie l'rot. School v. ( an. I'ae. Ry. Co., .'> Terr L.R.

8
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1 ‘12; Ile Toronto Svlmol Hoard, etc., 2 O.L.ÎÎ. 727; distinguished in Pringle 
v. Stratford, 20 O.L.R. 240; follmvrd in North Cypres* x. Can. Pae. Ry. 
Co, 3Ô Can. S.C.H. ôôO; referred to in Toronto Hoard v. Toronto,
4 O.L.R. 408.]

Hums- Mi m« ipai, by-law—Condition precedent.

Am ««‘lion to annul a municipal by-law will lie although the oldiga- 
tiou thereby incurred may In' conditional and the condition lia» not In*cii 
and max never In* accoinpli»li«‘d. Where a re»olittory condition precedent 
to the payment of a Imuiiis under a municipal by-law in aid of the eon 
struct ion and o|K‘ration of a railway has not Ih‘ch fullilh'd within tin* 
time limited on pain of forfeiture, an action will lie for the annulment 
of the by-law at any time after default, notwithstanding that there may 
have Iren part performance of the obligation* on llie part of the railway 
company and that a portion of the Imuiiis may have Ihvii advanced t«i tin* 
company by the municipality. In an action against an assignee for a 
«leelaration that an ohligation had been forfeited and ceased to In* exigible, 
on account of default in the fulfilment of a resolutory condition, exception 
cannot In* taken on the ground that there has Im'cii no sign i tient ion of the 
assignment as provided by Art. 1.171 f.C (Que. I. The debtor may accept 
the assignee a* creditor and the institution of the action is siillicient no­
tice of »uch acceptance. [Hank of Toronto v. St. Lawrence Fire Ins. Vo., 
| HMIJIJ A.V. fit), followed.]

Sorel v. Quebec Southern Ry. Co., .‘Hi Van. S.C.H. tisti.

Bum s—DEHEXTUBE#—COMPLIANt I WITH CONDITION#—CERTIFICATE OF
ENOIXEE*.

Under Ontario Act 114 Viet. e. 4M. the (Irand Junction Ry. Co. was 
recognised as an incorporated company, otherwise that it was actually 
incorporated by Act 37 Viet. c. 43 (Ont. I ; the effect of the two Acts I icing 
to give to the company *o incorporated the lienelit of a by-law of the 
respondent corporation, which, under certain conditions, provided a Imuiiis 
for tin* railway. Under the Act of 1871 the said by-law was legal, valid 
and binding on the corporation, but that the railway company had not. 
oil the evidence, complied with the conditions pm-edent. The stipulated 
certificate of the chief engineer had not Imm-ii produced, and. although 
under par. 8 of the by-law, d«*l suit tires might Im> delivered to trustees 
without a certificate that applied to a time when the delientures or their 
proceeds were to In* held in *u*|M*nse, not to a time when the trusts were 
spent, and the payment, if made at all. slum hi In* made direct to the com­
pany. |.ludgim*nt of the Court of Appeal. 13 A.R. (Out.) 420, affirmed.]

(Irand Junction and Midland Hail ways v. Peterborough, 13 App. Cas. 
136.

ItOM H—Bond of PROVISIONAL DIRECTOR#—LIABILITY TO PERFORM—AMAL­
GAMATION WITH OTHER COMPANIES.

By the bond of a railway, executed by its provisional directors in eon 
sidération of a Imuiiis in aid of the railway, the company agre«*d to erect 
and maintain workshops in a certain town during the operation of the 
railway. The company, after certain changes of name, amalgamated with 
other companies, and formed a larger one under another name, which 
latter company, although it had agreed to do »o, ceased to so maintain 
the workshops. This last-mentioned company sub*«*<|uently amalgamated 
with and lavaine part of the defendants* system, ami by the amalgama­
tion the defendants I income responsible for all the liabilities of the other 
companies; Held, that the ImumI of the prox isional directors was a cor-
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porn tv nvt binding on its successors, and. by consequence. on tliv dvfvnd 
ants, who hnd acquired the road; that the road, though it formed part 
of a larger railway connection represented by the defendants xias still 
in operation, and as the contract was to maintain the work-hop- during 
the operation of the railway, it remained a binding engagement, ami a 
reference to ascertain the damages, if any. for breach of the eo.enant, 
was directed.

Whitby v. Grand Trunk lly. t o.. I Can. lly. Cas. 265. ;I2 0.11. tm.
[Reversed in 1 0.1..11. 4S0, I ( an. Ry. ( as. 269; distinguished in Hamil­

ton v. Hamilton Stm»t lly. Co., 1 « » 0.1..11. 57"», 595, 5 Call. Il\. * as. 206.

Bonus—Boni*—litm \i.
By its Act of Incorporation a railway company hail power to receive 

and take grants and donations of land and other property made to it. to 
aid in the construction and maintenance of the railway, and any munici­
pality was authorized to pay. by way of bonus or donation, any portion 
of the preliminary expenses of the railway, or to grant to the railway 
sums of money or ddicntiirvs by wax of bonus or donations to aid in the 
construction or equipment of the vailxvav. The railway company, in con­
sideration of a bonus by a municipality, agreed to keep for all time its 
head office and machine shops in the municipality:—Held, that the recital 
of the agreement in a bond signed by the railway company amounted to 
a covenant on their part to observe its terms, but that such an agreement 
xx’as not justified by statutory provisions, and xvas not enforceable. Judg­
ment of Boyd. C„ 52 0.15. !M), reversed

Whitby v. Grand Trunk lly. Co., I Can. lly. Cas. 269, 1 0.1,.11. 4SI).

Bom s m mi nk idality—Compensation fob lands i xhiohu xtkii.
A municipality passed a resolution by which it agreed to pax for 

lands required for the right-nf-xvay, station grounds, sidings and other 
purposes of a railway as shewn upon a plan tiled under the provisions 
of the general Railway Act. At the time of the resolution there were 
four such plans tiled, each shewing a portion of the land proposed to 
be taken for these purposes, ami ineluding, in the aggregate, a greater 
area than could lie expropriated for right-of-xvay and station grounds 
under the provisions of the Acts applicable to the undertaking of the 
railway company. The Legislature passed an Act continuing such résolu 
tion. To an action by the owner of the land taken, on an axvard tixing 
the value of that in excess of what could be so expropriated, the cor­
poration pleaded no liability on count of such excess, and also, that 
there was no specific plan on file describing the land:—Held, allirming 
the judgment appealed from, that the first defense failed because of the 
Act continuing the resolution, and. as to the second, that the four 
plans should be read together and considered to be the plan referred 
to in such resolution. JS N.S.R. 76. ti Can. Ry. Cas. 105. affirmed.

Inverness v. Me Isaac, 57 Can. S.C.R. 765, 6 Can. lly. Cas. inn.

Bonus—Sknuinu money on condition—Rrkacii of—Terms and condi­
tions OF AID.

The W. & L.E. etc., Co. gave a bond to the toxvn council of Wood- 
stock, reciting that the council had agreed to lend them £25.000 to assist 
in constructing their railway, and conditioned that the company should 
not expend the loan, nor begin to construct their road, until the whole 
sum necessary to complete it from Woodstock to Port Dover should be 
obtained:—Held, that there xvas nothing in 19 Viet. c. 74 (the provisions

.
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of whivh arc set out in tin* vase) to relieve defendants from liability 
for a previous breaeli of this condition.

Woodstock v. Woodstock & Lake Krie Ry. Co., 10 I’.e.tJ.It. 140.

Bontk—Stati'Toky I'oxvhits to m xki conditions-'Siiiinu and fi.ao
STATION.

By 3.3 Viet. e. 30. s. 7. municipalities were authorized to aid the
Hamilton & Krie Rv. Co.. subsequently incorporated with defendants,
hy way of bonus, subject to such restrictions and conditions as might be 
mutually agreed upon between t lie municipality and the directors of 
the railway; and by 34 Viet. e. 41. amending this Act, the county wen- 
authorized, on the petition of certain townships and villages of the 
county, to grant such aid. and issue the debentures of tbe county payable 
by special rates and assessments in such townships, etc.:- -Held, that the 
powers given by the first Act to agree as to the conditions on which 
such aid should lie granted, would apply to aid granted under the siihse 
<|uent Act. The conditions agreed upon in this case were, that the 
defendants should grant and continue to the tirent Western Ry. Co., 
the (iraml Trunk Ry. Co., and the Canada Southern Ry. Co., eipial
privileges as to working and using defendants* railway: that defend 
ants should have a siding and Hag station at or near to two named 
villages on their line, and should cause or procure the (irnml Trunk Ry. 
Co. to erect a station at or near a named point of intersection : — 
Held, that these conditions were all legal and \valid: and that defendants, 
having received the debentures for the bonus, could not object that such 
agreement was ultra vires.

llaldimaiid x. Hamilton & North Western Ry. Co.. 27 V.C.C.l1. 228.
|S-e St. Thomas & Credit Valley Ry. Co., 7 O.R. 332, 12 A.R. (Out.) 

273; Re (Irand I unction Ry. Co. and County of Peterborough. 8 Can. 
S.C.R. 70. « A.R. (Out) 331».)

Box vs—Tax kxkmiiions—Hubhf.ijiknt rkvkai. of by-law.
The corporation of the toxvnship of North Cayuga, having power by 33 

Viet. e. 33, s. 18 (Ont.) "an Act to incorporate the Canada Air Line Ry. 
Co.," to exempt the property of the company from taxation, passed a 
by-la xx providing that all the real property of the company in the 
toxvnship should lie rated at #12 per acre (the then average rate) for fifty 
years. This hy-laxv xvas subsequently repealed, but it did not appear 
that upon the faith of it tile applicants had in fact altered their position, 
or done anything which they otherwise xvould not have done, and the 
rail xx ay xvas I icing constructed through the township before it was 
passed :—Held, on the application to quash the repealing by-law, that 
the Court under the circumstances could not interfere.

Re (treat Western Ry. Co. ami North Cayuga, 23 V.C.C.P. 28.

Bonus.

In 1880. before the passing of 40 Viet. c. 18 (Ont.) a municipal council, 
with the viexv of granting a bonus to a railxvav company, caused to lie 
submitted to the vote of the ratepayers a hy-laxv to raise money for 
that purpose. At the voting thereon the votes for and against it xvere 
equal, and the clerk of the municipality, who also acted as returning 
olllcer, verbally gave a casting vote in favour of the by-law : --If eld 
(reversing the judgment of the (MM)., 11 O.R. 31)2), that s. 152 of the 
Municipal Act. R.S.O. (1877). e. 174. is not applicable to the case of 
voting on a hy-laxv. and, therefore, the casting vote of the clerk xvas a 
nullity, and the hy-laxv did not receive the assent of the electors of the
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municipality within the meaning of R.8.0. ( 1S77 ), c. 174. s. 317. as such 
a defect could not lie cured by promulgation of the by law:—Held, follow 
ing Canada Atlantic Ry. Co. v. Ottawa. 12 A.II. (Out.) 234. and 12 
Can. K.C.R. 377, that the by-law was bad for noucomplianee with >. 
330 of the Municipal Act. R.K.O. 1877, e. 174. the section corresjHinding 
with a. 248 of 30 Viet. e. 48. Per Burton. .1. A.—The provisions of >. 
248 of the Municipal Act of 1873 (30 Viet. c. 481. d<i not apply to by­
laws for granting bonuses to railways, and the judgment of the Supreme 
Court of Canada in Canada Atlantic Ry. Co. v. Ottawa, 12 Can. S.C.R., 
p. 377. does not so decide.

Canada Atlantic Ry. Co. v. Cambridge. 14 A.II. (Ont.) 20!), 15 Can. 
S.C.H. 219.

The railway company were bound by their orlgingal charter to commence 
within three years, and to finish the road within eight years, which they 
failed to do within the specified time: — Held, aflirtning the decision of the 
Chancery Divisional Court, 8 O.R. 201, and of Proudfoot, 3.. il>. 183. that 
the plaint ill's were not in a position to enforce the delivery of the deben­
tures after the lapse of nine years from the passing of the by-law, when a 
total change of circumstances had taken place, and when the period fixed 
by the plaintiffs' charter for the completion of the railway had expired.

Canada Atlantic Ry. Co. v. Ottawa, 12 A.II. (Ont.) 234.

Bon vs—Condition—Bhkacii—Change of t met mstances.
A railway company having obtained a bonus from the plaint ill's upon 

condition that its machine shops should he “located and maintained" with 
in the city limits, did so erect and maintain them for some years, until 
authorized by legislation it amalgamated with and lost its identity in an­
other company, all the engagements and agreements of the amalgamating 
companies being preserved. The amalgamated company was afterwards 
leased in perpetuity to a much larger railway company, who removed the 
shops outside the city limits:—Held. that, although all the engagements 
and agreements made by the original company were preserved, the amal­
gamation and leasing in perpetuity by the larger company of the smaller, 
under the authority of Parliament, imposed new relations upon the amal­
gamated road which worked a change in flic policy as to the site and size 
of the machine shops, and that the engagement had been satisfied by the 
maintenance of the said shops by the original company during its inde­
pendent existence.

Toronto v. Ontario & Quebec Ry. Co., 22 O.R. 344.

Bonus—By-i.aw—Majority of electors.
A “majority” of the electors referred to in the Railway Act of 185ft (ss. 

75, 70). and the Municipal Act of 18ti(i (s. 1 fMl. subs. (1). required to assent 
to a by-law. is not an absolute majority of all the existing qualified elec­
tors. but a majority of those coming forward to vote for the same.

Jenkins v. Klgin, 21 V.C.C.P. 325; Krxvin v. Townsend, ib. 330.
| See. also. McAvoy and Sarnia. 12 C.C.Q.B. ft!).]

Bonus—Conditional dedentires—(iraiung of railway—Mandamus.
A township corporation passed a by-law that the reeve should make out 

debentures not exceeding $5,000, which should he sealed by the corporate 
seal, and signed by him and the treasurer; and that, provided the grading 
of defendants’ railway should be completed to a certain point by a day 
mentioned, the reeve should subscribe for shares in defendants’ company
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to thv extent of $5,000, on behalf of the corporation, and deliver said 
debentures to the company in payment therefor. By 30 Viet. c. 1)8 (Ont.) 
the by-law was confirmed. On application for a mandamus to the reeve to 

such subscription and delivery:—Held, unnecessary to shew an agree­
ment by the municipality to take the stock, or a written subscription, or to 
make the treasurer or the corporation parties to the application : and 
on the affidavits set out below the mandamus was granted with costs.

Re Canada Central By. ( o. v. Brown, 35 U.C.Q.B. 300.

Bonus—Conditional dedentureh—Mandamus.
A railway charter provided that on receiving certain petitions the cor­

poration of the county, etc., should submit to the electors a by-law to aid 
the company by a bonus, and should deliver to trustees the debentures for 
any such t when granted. The ec nv, as an inducement to the 
passing of such a by-law, gave a bond conditioned to build their road with­
in a certain time, and to repay the bonus to the county in the event of their 
ceasing within twenty-one years to be an company. Vnder
the facts of this cast*, set out in the report, the Court refused a mandamus 
to compel the corporation to hand over the debentures to the trustees 
appointed to receive them, there being ground for apprehension, owing to 
the delay, that the Isind could not lie performed; but tbe rule was dis­
charged without costs, and without prejudice to a further application.

Re Hamilton & North Western Rv. Co. and iTalton et al.. 3!) l'.C.t^.B. 03.

Boni s —Conditional debentures—Restraining delivery.
Coder 31 Viet. c. 4. a township municipality passed a by-law granting 

a bonus to a railway company, upon the express i ion that the delicti- 
turcs securing such sum should Ik- deposited with the treasurer of tin» 
Province as custodian for the company, but the same were not to Ik* deliv­
ered to the company, unless ami until the railway should within two 
years be fully completed and in running order, and regular trains had 
passed over the road, and the company had performed certain other slip 
ulated works; in all of which the company made default. In a suit by the 
municipality seeking to restrain the treasurer from delivering up the 
debentures to the company :—Held, that time was of the essence of the 
transaction, and that the company having, no matter from what cause, 
failed to complete the work in the manner stipulated for. the plaint ills 
were entitled to receive back the debentures.

Luther v. Wood, 11) <lr. ( h. 348.

Bonus—Conditional debentures—Restraining disposition.
A municipal corporation having passed a by-law giving a certain sum in 

debentures by way of bonus to a railway company, the company executed 
a bond to the township reciting that the tow had agreed to give the
bonus on condition (amongst other thingsi that sixty continuous mile. of 
the road should lie built within two years; that the delimitures should not 
lie disposed of by the company until the contracts had been let and the 
work commenced ; and that if the road were not vonnneneed and built as 
mentioned, the debentures should lie returned to the municipality : and 
the condition of the bond was, that in case of failure the company would, 
on demand, pay over to the township the sum of $50.01)0, or return the 
debentures. The contracts having been let and the work commenced as 
stipulated:—Held, in view of the whole instrument, that the company 
should not be restrained from disposing of the res before the com­
pletion of the work.

Brock v. Toronto & Nipissing Rv. Co., 17 Gr. Ch. 425.
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Bonus—County and municipal aii>—Validity of by-law.
S. 2 of the Act under which the by-law in question was passed by the 

County of 1 truce to aid the Wellington, Grey & Bruce By. Co., ,‘tl Viet. c. 
13, was wide enough to include county municipality, and that the by-law 
was therefore not ultra vires.

Re Gibson and Bruce, 20 L’.C.C.P. 308.

Bonus—County debentubkh—Kailuhk to construct railway.
The county of Simcoe had, under a by-law, passed in pursuance of 3.'» 

Viet. c. lit», s. 15, issued debentures to the amount of $300,000 to aid in the 
construction of the Hamilton & North Western Ry. (see 20 Or. Ch. 211), 
but by reason of the neglect of the company to commence the construction 
of the railway within the time limited their charter had become forfeited, 
and the by-law under which the debentures had been issued had therefore 
become void and of no effect, whereupon one of the townships which had 
joined in the petition for the passing of the by-law tiled a bill against tin- 
rail way, the county and trustees of the debentures, seeking to restrain the 
trustees from selling or parting with the debentures and to have the sa un­
handed hack to the county:—Held, on demurrer by the county, (1) That 
tin- township had no interest to maintain such a suit, and (2) that the cor­
poration of the county was the proper party to institute proceedings.

West Gwillimbury v. Hamilton & North Western Ry. Co., 23 Gr. Ch.

Bonus—Debentures—Lien* on.
By 10 Viet. c. 22 and c. 124, and 18 Viet, c. 13, certain municipalities 

were authorized to issue debentures under by-laws of the corporations to 
aid in tin- construction of a railroad. The contractors for building the road 
agreed with the company to take a certain amount of their remuneration 
in these debentures, and the work having been commenced, certain of these 
debentures were issued to the company. The contractors afterwards failed 
to carry on the works, and disputes having arisen between them and the 
company, all matters in difference were left to arbitration, and an award 
ihereunder was made in favour of the contractors for the sum of £27,040. 
payable by instalments. One of these instalments having become due, and 
been left unpaid, the contractors tiled a bill to have the debentures deliv­
ered over to them in the proportion stipulated for according to the terms 
of the contract:—Held, although the contractors would have been entitled 
to a specific lien on these debentures under their original agreement, the 
fact that they had referred all matters in difference to arbitration, and 
hud obtained an award in their favour for a money payment, precluded 
them from now obtaining that relief ; and a demurrer for want of equity 
was allowed.

Sykes v. Broekville & Ottawa By. Vo., tl Gr. Ch. !>.

Bonds—Debentures—Mandam us.
A county by-law was passed on the 12th December, 1873, to aid a railway 

company by a bonus of $80.000, and to issue debentures therefor, under 
the clauses of the Municipal Act of 1873 then in force. The by-law re­
quired that the debentures should not be delivered to the trustees appointed 
to receive them until the company should have agreed that the amount 
thereof should lie wholly ex upon tin- construction of the line with­
in the county; that seventy-live per cent of the amount should be advanced 
as the work progressed on the engineer's certificate, and the balance on 
completion of the road; and that the portions of the railway within the 
county should be commenced within one and tini-hod within three y -ara 

Can. Ry. L. Dig.— 40.
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from the passing of the by-law. On application for a mandamus to the 
county to deliver these debentures to the trustees, it appeared that on 
the 24th of Xovemlier, 1874, the company, by agreement with the county, 
after reciting the by-law, covenanted to commence that part of the road 
w ithin the county in one and complete it in three years from the pa-sing 
of the by-law; and that they would only ask for the proceeds of the 
debentures, as to seventy-five per cent thereof “to pay for work done and 
expenses incurred during the progress of said work within the county, and 
as to twenty-five per cent thereof to pay for work done and expenses in 
eurred on dually completing said railway within the county ; and that the 
whole proceeds of the debentures should lw expended in the construction 
of the said railway within the county, and not otherwise or elsewhere.** 
This agreement was handed to the warden on the 7th of December, 1874 
(within live days of the time limited by the by-law for commencing tin- 
work ). but was not executed by the county, and on the same day the 
debentures were demanded. The company had in that month made some 
purchases of rights-of-way. On the the 4th of December they entered into 
a contract with one C. for the construction of fourteen miles of the road 
within the county, to In> begun within live days and completed by 1st of 
Svptemlier, 187'), but it contained a clause enabling the company to sus­
pend the work at any time without being liable for damages. C. Iwgan 
work on the 10th of December, and continued till the 1 fit It of February, 
187"), for which he received about 8800. lie was told that he must begin 
by the 12th of December in order to enable the company to get the deben­
tures. The company had not tiled their plans and survey as directed by 
the lia il way Act. C.S.C. c. 00. without which they had no authority to 
Itcgin their work, and were lamud to no particular route :—Held, in the 
(Queen’s I tench, that the company were not entitled to the mandamus, for 
they had not legally located their line, and were bound to no route: they 
had no power to Is-gin the work as they had done ; and from all the facts, 
more fully stated in the case, it appeared that they had not done so in 
good faith. Semble, that there was not a stillicient variance between the 
agreement required by the by-law and that executed by the company to 
have alone furnished an answer to the application, though they were not 
clearly identical. Her Harrison. C.J.:—The whole matter was one of 
contract, and the company, if entitled to the debentures, had another 
remedy, cither at law or in equity, which would Ik* more convenient and 
appropriate than a writ of mandamus. The company hud a line of one 
hundred miles to construct, which would cost $1.‘>00.000. Their capital 
stock was only $00,000, of which not quite ten per cent had been paid up; 
and including the whole stock, and the bonuses granted, they had only 
$100,000. Quaere. |>cr Wilson. -I.. whether before ordering the debentures 
to be handed over, the Court could have required more stock to be called 
in. Semble, not ; but it was suggested that the by-law should provide 
for this: and that to carry such by-laws a certain proportion of the whole 
numlier of votes of the locality should Is* required.

He Stratford & Huron Ry. Co. and Perth, .'18 I’.C.Q.B. 112,

Bonus—Deiik.xti rbh—Prkkkrkxtial bonus.
A proposed by-law for granting a bonus of $44,000, was assented to by 

the ratepayers of the township of Eldon ; and to induce the council after­
wards to ratify the by-law, the company entered into a bond, that if cer­
tain other townships should deliver to the company certain debentures 
expected from them, the company would give to Eldon $0,000 of preferen 
tial bonds of the company; the company having a limited statutory 
authority to issue preferential Isinds "for raising money to prosecute tin-
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undertaking.” Ont* of tin* townships failed In give tin* dels-ntui'e»- expeet- 
id from it, and tin* company, instead of giving it*, preferential Ismds to 
Kldon. gave to the municipality an ordinary Isnid for the #9.090:—Held, 
that the com pa nv had no authority to give its preferential IniiuIs in order 
to carry out its bargain with the municipal council ; that the default 
of one of the other townships to give the debenture* expected from it dis­
entitled Kldon to demand preferential Imnds from the company, even if 
the company had had authority to grant them; and that the giving of the 
bond which the eompanx did give was no waiver of the objection, as an 
answer to the municipality's demand of preferential bonds.

Kldon v. Toronto & Nipissing lly. Co.. 24 tir. Cli. .‘IOtl.

Boxes—DkI.1VK.KY OK I1KMKXT1BKK— M A MIA MIS.

Upon an application for a manda mus to a township corporation to 
make and deliver to trustees certain debentures for #20,000 authorized by 
two by-laws of the corporation granting aid to a railway company, it 
was argued that the company had lost all claim to #18.000, if not to the 
whole of the Ihiiiiis. by miiteommeiieemciit of their road. On the other 
hand, the company contended that, by certain agreements with the cor 
poration, and by several statutes, extending the time for commencement, 
their right to the debentures was preserved:—Held, that such right, de 
I lending upon matters of contract, should not In* determined upon such 
an application, but by suit in the ordinary way; and the application was 
discharged with costs.

Be London. Huron & Bruce By. Co. and Kast Wuwanosh, .‘111 U.C.Q.H.
93.

|See. also. Be North Siincoe By. Co, and Toronto. 3b V.C.Q.B. 101.]

Bom s—Dimcoxiim am k of oi’k.iiation—Liability of stockuoi.dkks.

Where a township municipality advanced a large sum of money to a rail 
way company under the provisions of the consolidated Municipal Loan 
Fund Act, and some of the stockholders of the company were afterwards 
released from their liability by an Act of the Legislature passed nearly 
cightmi months after the works on the road were stopped for want of 
fundi», and new companies were formed under that and subsequent Acts of 
the Legislature, which released the new corporations from the construction 
of the original line of road, until a new line had lieeti constructed, and it 
appeared that there was no immediate prospect of such a result:—Held, 
reversing the judgment of the Court below, that the municipality was not 
released from their liability to the Crown.

Norwich v. Attorney •(«encrai, 2 K. & A. 341.

Box is—Dominion railway.
Under s. 559, subs. 4, of the Municipal Act. II.S.O. 1877. e. 174, a grant 

by way of bonus may Ik* made to a Dominion railway. (Canada Atlantic 
By. Co. v. Ottawa, 8 O.IL 201. 12 A.B. (Ont.I 234, followed.]

Canada Atlantic By. Co. v. Cambridge, 11 O.B. 392.

Bonus—Krkctiox of stations—SemFir i'kkkokmaxck.
In consideration of a Ihiiiiis granted by the plaintiffs, the Wellington, 

Urey & Bruce By. Co. covenanted "to creel and maintain a permanent 
freight and passenger station” at <!. Shortly afterwards the road was 
leased, with notice of this agreement, to the defendants, who discontinued 
C. as a regular station, merely «topping there when there were any pa — 
sengers to be let down or taken up: Held, affirming Hpragge. (’., 2.*» tir. 
Ch. 80, that the mere erection of station buildings was not a fullilment
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of tin* covenant, and t liat the municipality watt entitled to have it specif- 
ivully performed. The dtrree. which enjoined the defendants from allow­
ing any of their ordinary freight, accommodation, express, or mail trains, 
other than special trains, to pass without stopping for the purpose of 
taking up and setting down passenger», was varied by limiting it to such 
trains as are usually stopped at ordinary stations.

Wallace v. (ireat Western Ry. Co., 3 À.U. (Out.) 44. 23 (Jr. Ch. HO.

Hoxus—Grant to ixiuvuh ai.—Validity.
A hy law granting $1000 to an individual in consideration of his hav­

ing at the instance of the corporation advanced the amount in aid of a 
railway was held had, for it was not a grant to a railway, and it had not 
liven assented to by the electors. Quaere whether without such assent 
the corporation could grant a bonus to a railway out of surplus founds in

Re Hate and Ottawa, 23 U.C.C.I*. 32.

Bonus—Illegal issue ok debentures.
The Court has jurisdiction to restrain a municipal corporation from 

obtaining the vote of the ratepayers in favour of a by-law which if passed 
would be illegal without legislative sanction, and which sanction such 
vote was intended to aid in obtaining in an informal and unauthorized 
manner. Where, therefore, the corporation of the town of Port Hope were 
about submitting to the vote of the ratepayers a by-law authorizing the 
harbour commissioners of that town to issue delientures to the amount of 
$75,000 to aid in completing a railway, but which debentures the corpora­
tion had not legally the power of directing to be issued, the Court re­
strained the corporation from proceeding to take such vote.

Helm v. Port Hope, 22 fir. Ch. 273.

Honus—Illegality—Jurisdiction to restrain.
The Court has jurisdiction to restrain a municipal corpora from ob­

taining the vote of the ratepayers in favour of a by-laxv v if passed, 
would be illegal without legislative sanction, and which »ai mu such vote 
was intended to aid in obtaining in an informal and unauthorized manner. 

Helm v. Port Hope, 22 (Jr. Ch. 273.

Honus—Insufficiency of lands to make grant.
The legislature of Canada, by an Act, set apart a certain quantity of land 

along the line of a projected railway running through Quebec and Ontario, 
to be granted to the company on completion of the railway: and a propor­
tionate part of such land on the completion of 20 miles of the railway. 
The company having completed a portion of the line of railway in Ontario 
to an extent of more than 20 miles, applied for a grant of the proportion 
to which, under the Act, they claimed to l»e entitled, which was refused 
The company thereupon presented a petition of right against the province. 
It was alleged that the Province of Ontario had not along the line of the 
road suflicieht lands to make the grant desired :—Held, that this formed 
no ground for the province of Ontario insisting that the Province of Quebec 
should have been made a party to the proceeding.

Canada Central Ry. Co. v. Regina, 20 (Jr. Ch. 273.

Bonus—Invalid by-law—Quashing.
A by-law of a county council, in aid of a railway, to the extent of $20.000,
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which had not been submitted t>> the rut» payer» undei the Municipal Act "i 
lbtiti, was on that ground quashed.

Clement v. Wentworth, 22 U.C.C.P. 300.

Bonus—Municipai.au> Takim; stock in kaii.way company.
A by-law to take stock in the Bytown & Prescott By. Co. was quashed:

( 1 ) Because it appeared not to have been concurred in by a majority of tin 
assessed inhabitants, as required by 18 & 14 Viet. c. 182. (2> Because no
stillicicnt rate was imposed for the payment of the debt and interest, as re­
quired by 12 Viet. c. 81. The defendants did not support their by-law, and 
the Court refused to hear counsel on Isdialf of the railway company as the 
rule was not directed to them.

He Billings v. Gloucester, 10 U.C.Q.B. 273.

Bonus—Municipal aid—Mandamus to enfoiu k.
The North Simcoe By. Co. is incorporated by 37 Viet. c. 54, (Out.), s. 

23 of which enacts that any municipal corporation "which may be interested 
in securing the construction of the said railway, or through any part of 
which, or near which, the railway or works of the said company shall pass 
or be situate,” may aid the company by giving money by way of bonu> : 
Provided that no such aid shall be given except after the passing of a by­
law for the purpose and the adoption thereof by the ratepayers. By s. 24 
the proper petition, as prescribed in that section, shall first lie presented to 
the council, expressing the desire to aid the railway, and stating in what 
way and for what amount, “and the council shall within six weeks after tin» 
receipt of such petition by the clerk of the municipality, introduce a by-law 
the effect petitioned for, and submit the same for the approval of the qualified 
voters.” The company were empowered to construct a railway from 
Barrie or some other point on the line of the N rn By., passing through 
certain named townships, to Penetaiiguishcne. and to extend it from some 
point in the township of Vespra to connect with the Northern, or with the 
Toronto, Urey & Bruce By. A by-law to aid the company by a bonus of 
$100,000, reciting that the city of Toronto was interested in securing a rail 
way connection with the townships through which the line would puss, was 
introduced, on a proper petition, and read twice in the council ; but on mo­
tion to go into committee on the by-law it was resolved, by a vote of four­
teen to seven, that it be unwise, in view of the large increase of the
city debt, to incur further liability to aid a railway totally disconnected 
with the city and more than sixty miles from it: and that the council in 
the interest of the citizens, felt it to be their duty to refuse to submit it 
to the ratepayers :—Held, aflirming the judgment of Gwymic. .?., that tin* 
council should not be compelled to submit the by-law : and a nisi for a 
mandamus was discharged with costs. Semble, that it was for the council 
to decide whether the corporation were "interested in securing the con­
struction of the. railwaybut that if it was a quesion for the Court, the 
materials before them would not warrant a decision in the aflirntative. 
Quaere, per (iwytine, .1.. whether the provisional directors of the company 
had any status to warrant their application for such writ. Semble, that 
at all events, the by-law submitted should contain proper conditions as 
to the expenditure of the money, etc., as contemplated by the statute.

In Be North Simcoe By. Co. and Toronto, 30 U.C.Q.B. 101.

Bonus—Municipal loan—Mourea< i m kaii.way equipment.
The municipality of B., being interested in the completion of a railway 

by a by-law agreed to lend the company, in municipal loan fund debentures, 
£100,000, for securing the repayment of which the company executed to the

66
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municipality a mortgage on all thcir pro|»erty, whirl», l»y a statute, wa* 
declared to hr valid and hiinling as writ against all tin* property of tlir nun 
pany alrrady owned hy tlnun as that whirl» they might afterwards aripiirr; 
and which hy a siihsr«|iirnt agrrrmrnt mailt* for tin* settlement of certain 
'iiils pending h»*twn*n the parties, it was agreed should lie advanced to tin* 
company in certain proportions as the work progressed. In compliance with 
a requisition of the company for funds, “for work done, and material fur­
nished, and right-of-way, etc., for the use of the railway,*’ tin* municipal 
council directed their hankers to hand over to tin* company an amount id' 
the debentures, which, upon their being handed over, were immediately 
seized by the shcrill'. under an execution at the suit of the hankers, I'pon a 
hill tiled for the delivery up of the debentures: — Held, that so far as the 
debentures were required for the payment of the right-of-way, rolling stock 
.eady to he delivered, and other materials not \et become the property of 
the company, they were impressed with a trust to he applied hy the com 
pany to the payment of those demands.

Itrockville v. Sherwood, 7 fir. t h. 297.

Hums—Notivk ok ky i.aw Himtntv.

In gixing notice submitting a h\ law. granting aid to a railway company 
for the approval of the ratepayers, the ollicers whose duly it was to give 
such notice had not posted up the clauses of the Municipal Act in reference 
In bribery, in the manner required hy the Act:—Held, no ground for 
quashing the by-law.

West (Iwillimhitry v. Ninieoe, till (Jr. ( h. 211.

ItOM S—XoTIVK OF IIY I.AW—FAII.VIU TO HKAI..

The notice of a by-law for the granting of aid by a municipality to a rail­
way company should la* published in accordance with the provisions of the 
Municipal Acts.:—The objection to a by-law that it was not scaled when 
submitted to the electors, was untenable.

•lenkins v. Klgin, 21 V.f.('.P. 325.

Hon cm XoTivi: of iiy-i aw Ikukuci.aimty,

I I & 15 Viet. C. 51, s. IS. directs that a copy of the hy-laxv (to take stock 
in a railway) shall In* inserted at least four times in each newspaper printed 
within the limits of the municipality; but the Court refused to quash a by­
law under which a large sum had lieen borrowed, because it had been pub­
lished three times only in one of two papers. A full copy of the by-law was 
no published, but at the time of passing a clause was added appointing a 
day on which it should come into operation, and directing that the debt 
should la* payable within twenty years from that day, while in another 
clause the debentures were made payable in twenty years front their dates. 
The Court, however: Held, that whether 14 X 15 Viet. c. 51. s. IS, subs. 3, 
or 111 Viet. e. 22, s. 2, siiIm. 4, were to govern, this was an irregularity for 
which they were not bound to quash.

Koulton v. Peterborough, It! I'.('.(>.It. .‘ISO.

Hon t'H—Pvni.ic aid— Dkiikntviikn- Man ham vs.

A writ of mandamus to compel the issue of debentures by a municipal 
corporation under a by-law in aid of a railway, will not be granted upon 
motion, but the applicant must bring his action. | He (Jrand Junction Hy. 
( o. v. Peterborough, 8 Can. 8.C.R. 70. followed.1

He Canada Atlantic Hy. Co. v. Cambridge, 3 O.K. 291.
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Hum s Railway not in existence.
I lit* A< t incorporating the municipality of Shuniali. gave it all the powers 

of tox>nsliips under the general mutiieipal law, and in other sections an 
thorized the vounvil to make assessments for necessary expenses, and for 
the establishment of a lockup house, and the salary of a constable: Held, 
that this language did not prohibit the council from passing a by-law 
granting a bonus to a railway company, as the right of doing so when 
exercised rendered the payments under it necessary expenses. The fact 
that the railway intended to lie benefited was not named, and was really 
not in existence, when the vote on the question was to he taken, consti­
tuted no objection to the passing of a by-law for the purpose.

Vickers v. Shuniali, 22 Ur. Vli. 410.

Rom ,-i— Refusal—-Bribery.
Right of corporation to refuse to pass a by-law granting aid to a railway 

company, where the assent of the electors has been procured by bribery.
Re Ijangdon and Arthur .1 unction Ry. Co., 45 I'.C.tJ.B. 47.
I Carried to appeal but apparently never reported.]

Bonus—Refusal to oka.\t- Mandamus.
Before the Court will grant a mandamus to a municipal corporation to 

pass or submit a by-law to the electors granting a railway bonus, a distinct 
demand upon and refusal by the corporation to pass or submit the by-law 
must be shewn. I\, a member of defendants’ council, presented a petition 
for a by-law and granting such a bonus, oil the 20th dune, and on the 21st

c committee to which it was referred reported favourably, adding that 
they had a legal opinion going to shew that it was imperative on them to 
submit the by-law. The Council refused to adopt this report, and on tin 
siinic day I*, moved that a by-law in accordance with the petition be then 
read a first time, which was lost, but it did not appear that the by-law 
was drawn up or presented to the council, and it was not before the Court. 
On the 25th. IV applied for a mandamus:- Held, not a siiNieient demand and 
refusal ; for the Council were not bound to adopt the report, or assent to 
the legal opinion embodied in it. or to pass the motion for the first reading 
of a by-law not before them : and they were entitled to some time to con 
sider the nature of the by-law they were required to pass and submit : 
and, semble, they should have had reasonable notice of the intention to 
make this application.

Re Peek and Peterborough. 54 I'.C.tJ.B. 1211.

Bonus—Restraining passage of by-law.
Where a municipality has legally a right to pass a by-law granting a sum 

of money, it would seem premature to apply to restrain the by-law being 
submitted to the ratepayers, as they might refuse to approve of the by-law. 
| Helm v. Port Hope. 22 Hr. Ch. 273, distinguished. |

Vickers v. Shuniali, 22 Hr. Ch. 410.

Damages Breach of contract Discontinuance of railway service.
Where a railway company in breach of a contract entered into by them 

to run trains from the eastern part of the city of St. T. to the western 
part, ceased to run such trains:- Held, on a reference as to damages, that 
though the actual depreciation of property in the western part of the city 
resulting therefrom was a matter pertaining to the property owners, and 
not to the city yet the lessened taxation resulting from such depreciation 
was not too remote a fact for consideration on the reference, and such a lost 
in taxation which could be traced to or reasonably connected with the com-
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pany’s default formed a yearly standard which might be capitalized so as 
to fairly represent the money compensation to which the plaint ill's were 
entitled. Stated broadly the enquiry was how much less benefit had been 
received by the municipality by reason of the railway service at one sta­
tion being discontinued. Constat, that the personal loss or inconvenience 
suffered by travelers or citizens from the abandonment of the station, or 
the actual depreciation in value of the land individually owned in that 
neighbourhood could not be reckoned as constituents per sc of the dam­
ages siill'cred by the corporation :—Held, also, that if the railway com­
pany admitted that they were never again going to run trains to the 
western end of the city, the damages should be assessed once for all, which 
miirht be done either by fixing one solid sum, or by directing a yearly 
payment.

oi. Thomas v. Credit Valley Rv. Co., 15 O.R. (173.

RAILWAY TIES.
Sec Timber Licenses.

RATES.
See Tolls and Tariffs; Tickets and Fares; Street Railways.

REBATES.
See Tolls and Tariffs.

RECEIVERS.
Annotations.

Receivers upon foreclosure; Rights of mortgagees; Working expenses 
for operation of road. 2 Can. Ry. Cas. 283.

Powers of receivers. 3 Can. Ry. Cas. 3(17.
Appointment of receiver on behalf of bondholders and their powers. 5 

Can. Ry. Cas. 431, 2 Can. Ry. Cas. 283, 285.

Foreclosure suit—Repairs to road—Authority to issue receiver’s cer­
tificates.

Tn a debenture holders’ suit to enforce their security, which was against 
all the property of a railway company, receivers appointed to operate and 
manage the railway and business of the company, and maintain the road 
and rolling stock, were empowered to borrow a limited sum on receivers 
certificates made a first charge on the company's property, in priority to the 
debenture security, to pay expenses incurred by them in necessary repairs 
and in operating the road.

Sage v. Shore Line Ry. Co., 2 Can. Ry. Cas. 273, 2 N.B. Eq. 321.

Authority to construct portion of lines—Objection of bondholders— 
Order for sale of road.

The Court will not grant to the receiver and manager of a railway au­
thority to proceed with the construction of a small portion of the ineonv 
pleted part of the line of railway, where it is questionable whether such 
construction will he of any real benefit to the undertaking, and in the 
face of the opposition of these of the bondholders whose interest is largely
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in excess of those desiring it, and in the face of a judgment directing a sale 
of the road.

Ritchie v. Central Ontario Ry. Co.; Weddell v. Ritchie, 3 Can. Ry. Cas. 
357, 7 O.L.R. 727.
Appointment—Provincial jurisdiction.

The High Court of .lustice, at the instance of a creditor of a railway 
company, has power to appoint a receiver, both where the company, being 
situate within the province, is under provincial legislative jurisdiction and 
where it is under Federal legislative jurisdiction, if there Is no Federal leg­
islation providing otherwise.

Wile v. Bruce Mines Ry. C'o.. 5 Can. Ry. Cas. 415, 11 O.L.R. 2U0. 
[Referred to in Crawford v. Tilden, 13 O.L.R. ICO.]

See Cars.
REFRIGERATOR CARS.

See Tolls and Tariffs.
REFUND.

RELEASE.
Release by servant for injuries caused by negligence of master, see F.m-

REPAIRS.
Repairs of crossings, see Farm crossings; Highway Crossings; Railway 

Crossings; Fences and Cattle Guards.
Repair of bridge, see Bridges.

REPORTS.
See Accident Reports.
Production of reports, see Discovery.

RES IPSA LOQUITUR.
See Carrier of Goods ; Carriers of Passengers; Crossing Injuries; Em­

ployees ; Negligence; Street Railways.
Annotation.

Application of rule as relating to negligence. 23 Can. Ry. Cas. 305.

RESPONDEAT SUPERIOR.
See Agents ; Employees.

RIGHT OF ACTION.
See Negligence; Pleading and Practice.
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RIGHT OF-WAY.
Sve expropriation; Farm Crossings; Highway Crossings; Railway Cross-

Right to rattle passage in drainage culvert, see Drainage.
I'lUVATi; WAY IN STATION llltOl M)H—1ÎA8KMKNT—RltliSt ICIPlION—IMPI.IKU 

(•BANT.

'I he defendant claiine<l a right-of-way through the plaint ill's station 
grounds, at M., hy virtue of open, continuous, and uninterrupted user for 
more than .10 years: Held, that the right must rest upon the presumption 
of a grant, and if an actual grant would have been illegal and void, a grant 
implied from 20 years’ user could not lie valid. The user on which the de­
fendant relied began in 1872. At that time the Northern Ry. Co., through 
whom the plaintill's derived I it le. had no power to make a sale or grant ol 
any of their property otherwise than for the henelit and account of the rail­
ways: 12 Viet. e. 100 (D.l. In ISOS the Northern Ry. was declared to he 
a work for the general advantage of Canada, hut none of the general Rail­
way Acts passed by the Dominion Carl lament was made applicable to it 
until the passing of the Railway Act. INKS. ss. 0. .V. and by s. 00 (d) the 
power of a railway company to sell and dispose of lands and other property 
was limited to so much thereof as was not necessary for the purposes of the 
railway. The land in question was acquired for use by the company as a 
railway station, and the area was within the quantity which they were au­
thorized to acquire for the purpose:—Held, that neither at the time when 
the user on which the defendant relied began, nor since, was there power in 
the railway company to make a grant of such a right: it was not for the 
benefit of the railway; neither was it of lands not required for its pur­
poses ; and the defendant had, therefore, failed to establish his right. Re­
tween the lot owned by the defendant and the station grounds there was 
a strip of land laid out as a street which lie was occupying as part of his 
premises:—Held. that, even assuming that he had acquired title to the 
strip by possession, that did not carry with it any right to a way, of 
necessity or otherwise, over the plaintiffs' lands in order to give him an 
outlet. Judgment of Boyd, V., 1 O.W.R. (V.IÔ. reversed; Osler, J.A., dis­
senting.

tira ml Trunk Ry. Co. v. Valiear. il Can. Ry. t as. itlH). 7 O.L.R. Jttl4.
| Distinguished in Leslie v. I*erc Marquette Ry. Co., 13 Can. Ry. Cas. 211), 

24 O.L.R. 206.J

RIVERS.
See Drainage; Waters.

ROADBED.
See Rails and Roadbed ; Street Railways; Railway Crossings.

SALE.
A. Sale of Railway.
B. Sale of Securities.

Appointment of receiver upon foreclosure, see Receivers.
Rights of bondholders and mortgagees, see Ronds and Securities. 
Insolvency and scheme of arrangement, see Insolvency.



A. Sale of Railway.
SAI.E OF TRAMWAY BY SHERIFF—1.IEX FOR l'RKE OF CARS.

A company operating an electric tramway, liy permission of the munic­
ipal corporation, on rails laid on public streets vested in I lie municipality, 
to secure the principal and interest of an issue of its debenture bonds 
hypothecated its real property, tramway, cars. etc., used in connection 
therewith, to trustees for the debenture holders, and transferred the umv 
able property of the company and its present and future revenues to tin 
trustees, liy a provincial statute, il Kdw. VII. c. '.H. >. I (Que.I, the deed 
was validated and ratified. On the sale, in execution, of the tramway, li­
ai going concern: — Held, that whether, at the time of such sale, the car- 
in question were movable or immovable in character, the effect of the 
deed and ratifying statute was to subordinate the rights of other cred­
itors to those of the trustees, and. consequently, that unpaid vendors 
thereof were not entitled, under Art. 2.0<MI of (Que.I to priority of 
payment by privilege upon the distribution of the moneys realized on the 
sale in execution In the result, the judgment appealed from, IS Que. 
lx.It. 82, was affirmed.

Ahearn & Soper v. New York Trust Co., 42 Can. S.C.II. 2t»7.

Mouth age—Fixti res -Rolling stock Kxeuutiox.
An electric street railway company, incorporated under the Ontario 

Joint Stock Companies Letters Patent Aid. 1LS.O. 1887. c l.">7, and aub 
ject to the provisions of the Street Railway Act, R.S.O. 1887, e. 171, gave 
to trustees for holders of delienturea of the company a mortgage upon the 
real estate of the company, together with all buildings, machinery, appli 
ances, works and fixtures, etc., and also all rolling stock and all other 
machinery, appliances, works and fixtures, etc., to he thereafter used in 
connection with the said works, etc. The by-laws of the directors of 
shareholders (who were the same persons and only live in number) author 
i/.iug the giving of the mortgage directed it to be given upon all the real 
estate, plant, franchises, and income of the company, and the debentures 
stated that they were secured by mortgage of the real estate, franchises, 
rolling stock, plant, etc., acquired or to lie acquired:—Held, that a. JS of 
ILS.O. 1887, e. lf>7, does not restrict the power of mortgaging to the exist 
ing property of the company and that a company is invested with as large 
powers to mortgage its ordinary after acquired property as belong to a 
natural person : that the mortgage in terms covered after acquired prop 
ertv, and even if not authorized in this respect upon a strict reading of 
the by-laws had been acquiesced in and ratified and was binding, -ludg 
ment of a Divisional Court affirmed : Held. also, that the rolling stock, 
poles, wires, etc., formed an essential part of the corpus of what must lie 
regarded as an entire machine, and were therefore fixtures and not seiz 
able under execution to the prejudice of the mortgagees. Judgment of Ar­
mour. C.J.. affirmed.

Kirkpatrick v. Cornwall Klee. Street Ry. Co.; Bank of Montreal v. Kirk- 
put riek, 2 O.L.R. 113 (( .A. i.

Seizure and sai.f.—Strip of i.and not included in first seizure.
A railway was seized and sold by sheriff’s sale to the present opposant. 

It was described as fifty feet in width, but the greater part of the line was 
actually sixty-six feet wide. The present plaintiff now caused the line to 
be seized again, but stated exceptions from the seizure, which exception 
really included the entire road less the t i width : Held, that the 
seizure was irregular and illegal, the adjudication by the sheriff being7
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of a specific object, fenced at the time of the sale, and known an consist in:» 
of the property so enclosed. The error as to the width was immaterial, 
unless it were to give a ground of action by the defendant to have the 
sale set aside. Moreover, a railway can only Ik* seized as an entirety, 
which had not lieen done in the present ease.

Carter v. Montreal & Sore I Ry. to., 2d Que. S.C. 3.

IIoxds— Monro auk—Default in payment.
A railway incorporated by provincial legislation, and which is after­

wards declared to lie a work for "the general advantage of Canada,*' can 
be validly sold as a going concern, where the sale is under the provisions 
of a mortgage, or at the instance of holders of bonds secured by a mort­
gage on the railway, or under any other lawful proceeding. Bonds of 
the railway were issued, and ns security for their payment a mortgage of 
the railway was made to a trust company, containing a provision that 
in default in payment of the principal of the bonds, and on request of 
three t of the bondholders, the trustee should immediately elect
and declare the bonds to lie due and payable and take proceedings for eu 
forcing payment :—Held, that the Railway Act. 1880, rs. 14, 15, 16 (re-en­
acted by the Railway Act, 188S, s. 278). passed sulisequcntly to
the date of the mortgage, applied, uud that a sale of the railway could 
lie validly made. A consent judgment directing u sale of the railway was, 
under the circumstances of the case, vacated, and the defendants allowed 
to come in and defend. [Petro v. Welland Ry. Co. (18(12), ft Gr. 455, and 
(■'alt v. Erie Ry. Co. (1808), 14 Gr. 4ftft, distinguished.]

Toronto General Trusts Corp. v. Central Ontario Ry. Co.; Ritchie v. 
Blackstoek ; Central Ontario Ry. v. Blackstoek, 2 Can. Ry. Cas. 274.

[Affirmed in 4 Can. Ry. Cas* 328; 8 O.L.R. 342.]

Bonus—Mortgage—Default in payment—Sale of railway.
A railway incorporated by provincial legislation, and which has been 

declared to be a work for “the general advantage of Canada,” can, since 
the passing of the Railway Act, 1888. ss. 14, 15, 1(1, be validly sold as a 
going concern, where the Rah* is under a mortgage, or at tin* instance of 
holders of bonds secured by a mortgage on the railway, made before or 
after the passing of that Act, or under any other lawful proceeding. Judg 
ment of Boyd, C., (1 O.L.R. 1, 2 Can. Ry. Cas. 274, affirmed.

Toronto General Trusts Corp. v. Central Ontario Ry. Co., 4 Can. Rv. 
Cas. 328. 8 O.L.R. 342.

[Affirmed in 4 Can. Ry. Cas. 340; 21 l.L.R. 732; [11108] A.C. 576.]

Mortgage—Charge ox land and railway—Power of hale.
A railway which is subject to the legislation of the Dominion of Can 

a da can lie sold in a suit hy trustees for bondholders to enforce a mort 
gage on the railway company’s railway, lands, and franchises. St , a 
railway which is subject exclusively to the law of the Province of Ontario 
cannot lie sold in a suit to enforce such a mortgage. Decision of the 
Court of Appeal for Ontario (8 O.L.R. 342, 4 Can. Ry. Cas. 328), affirmed.

Central Ontario Ry. Co. v. Trusts & Guarantee Co., 4 Can. Ry. Cas. 340, 
21 T.L.R. 732. 111108] A.C. 576.

Insolvency—Sale to a company by its promoters.
A syndicate of four persons procured a Queliec Act incorporating a rail 

way company which they had promoted and subscribed for $300,000 of the 
company’s shares (being all that were issued), and were, with others

77
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wlkom they had qualified, elected directors. They then purchased a rail 
way themselves, and the incorporated company, being empowered so to do 
by their Act, purchased the said railway from them for $048,000, paying 
for it by taking credit for the said subscription and acknowledging indebt­
edness to the said four persons of the balance of $.'148,000 in equal shares. 
On the insolvency of the said incorporated company and of another com 
puny with which it had been amalgamated, their railways were sold, and 
the respondent company, to whom the syndicate's claim bad been assigned, 
claimed to rank as creditors against the proceeds of sale:—Held, that the 
claim must lie allowed. The incorporating Act authorized the purchase, 
and, whether or not the price was excessive, every one interested in tin- 
capital of the company concurred in the purchase with full knowledge of 
all the circumstances. Salomon v. Salomon. 1181171 A.C. 22. followed, 
•ludgment of the Supreme Court of Canada, which ailirmed the decision of 
the Exchequer Court, sub. nom. Minister of Railway* v. Quebec Southern 
Ry., 10 Can. Ex. 130, affirmed by the Privy Council.

At tor ney -( i enera I for Canada v. Standard Trust Co. of New York, [ loi 11 
A.C. 408. ’

SALK UNDER SPECIAL ACT.
By 4-f» Edw. VII. c. 158, respecting the South Shore By. Co. and the 

Quebec Southern By. Co., the Parliament of Canada, among other things, 
provided that the Exchequer Court might order the sale of the railways 
mentioned and their accessories as soon as possible and convenient after 
the passing of the Act. and that such railways and their accessories, re­
spectively, should be sold separately or together as, in the opinion of the 
Exchequer Court, would lie liest for the interests of the creditors of the 
said companies. An order for such sale was made and tenders received in 
accordance therewith :—Held, that in respect of the tenders so received, 
the statute left it to the Court to determine which of them it was in the 
best interests of the creditors to accept. (2) That, inasmuch as if tin* 
property were sold in part to one purchaser and in part to another, two 
new and diverse interests would arise, and it would be necessary to divide 
the property both real and personal, and to make two transfers instead of 
one. it was in the best interests of the creditors, as well as of the public, 
to accept a tender for the property as a whole, although such tender 
was for a less sum, by some $3.001). than the aggregate of two separate 
tenders for distinct portions of the whole property.

Minister of Railways v. Quebec Southern By. Co., 10 Can. Ex. 1311.
[Ailirmed by the Supreme Court of Canada.]

Rights or purchase» oe railway at sale—Incorporation of company— 
Hi rectors’ salary—Skt-okf.

A purchaser of a railway does not acquire an absolute right to the rail 
way. What he acquires is an interim right to operate the railway to lie 
followed up by incorporation as provided by s. 280 of 51 Viet. c. 20. (See
s. 200 of the Railway Act, B.S.C. lOOtl, c. 37.1 (2) While an independent
purchaser buying with his own money and selling at an enhanced price 
to a company, with full disclosure and without fraud, can claim his protit. 
promoters, who stand in a fiduciary relationship to the company. - unnoi 
take such prolit. Hence, where promoters bought with the moneys of a 
company incorporated by themselves, to whom they turned over the prop­
erty, they were not permitted to recover against the company any profits 
on the transaction. (3) A resolution of shareholders is necessary to 
authorize the payment of salaries to directors of a company. ( 4 i Having 
regard to the provisions of arts. 1031 and 1187 C.C.P., creditors were
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allowed by the referee to set off the claims of certain debtors, olliccrs of tin 
company, for salaries taken by them without proper authority, and for 
expenditures made by them out of the company's funds for a purpose ultra 
vires of the company. No objection was taken to this ruling before the 
referee, and the Court, on appeal from his report, confirmed such ruling, 
but expressed some doubt as to the jurisdiction of the referee to set off 
such claims.

Minister of Railways and Canals v. Queliee Southern I'y. Co., Hodge's 
Claim, 12 Can. Ex. 11.

Jl UK IAI. SAI.E OK RAILWAY»—1 NTKRKKTKD III OUI It — CoiNKEL AND ROI.IC-

Sol ici tors and counsel retained in proem * for the sale of property 
are not within the classes of |H'rsons disqualified as purchasers by art. 
14H4, C.C. (Que.). The Act. 4 A û Edw. VII., c. lf»K. directed the sale of 
certain railways separately or together as in the opinion of the Exchequer 
Court might be for the lient Interests of creditors, in such modes as that 
Court might provide, and that such sale should have the same effect as a 
sheriff's sale of immovables under the laws of the Province of Queliee. 
I'lie Judge of the Exchequer Court directed the sale to lie by tender for 
the railways en bloc or for the purchase of each or any two of the lines 
of which they were constituted: Meld, that the Judge had properly ever 
eised the discretion vested in him by the statute in accepting a tender 
for the whole system, in preference to two separate tenders for the sev 
era I lines of railway at a slightly increased amount, and that his deci 
sion -liould not lie disturbed on appeal.

Rutland R.R. Co. v. Réiqtie and Minister of Railways: White v. Hcique 
ami Minister of Railways; Morgan v. Hcique and Minister of Railways, 
û ( an. Ry. Cas. 421. .17 Can. S.C.R. 30.1.

I vmtl'KKTATtO.N OK CONTRACT—HaI.ANCE OK |M RCIIASK CRICK—SUBSIDIES—- 
Dl TY OK GOVERN MENT—DISTRIBUTION OK KINDS—PENDING LITIGATION.

A stipulation in a contract for the sale of a railway that the balance 
of the purchase price is to be paid from time to time to the extent of lift) 
per cent in tiovernment subsidies points to the payment of the balance out 
of subsidies paid in respect of the residue over and alsive llfty per cent, 
not to the payment of the entirety of fifty .per cent of the subsidies, as a 
condition precedent, to a demand for payment of so much as has been paid 
and for an accounting thereof. |Judgment of Canada Supreme Court re­
versed; Irvine v. Ilervey, 1.1 D.L.R. 808. 47 X.S.R. .110, affirmed.] A Pro­
vincial (lovernnieiit empowered by statute with the distribution of funds 
under a railway subsidy contract is not justified in making payments 
thereon pending an action for the determination of the respective rights 
relative thereto and of which the (lovernment had full notice. The proper 
course to lie pursued by the Crown in a ease where it is charged with the 
distribution of certain funds under a railway subsidy contract that is be­
ing litigated and a receiver appointed is either to apply to the Court for a 
construction of the contract, and to pay accordingly, or to pay the whole 
amount over to the receiver to he paid out under orders of Court. [Judg­
ment of Canada Supreme Court reversed; Irvine v. Ilervey, 1.1 D.L.R. 8H8, 
47 N.S.R. .110. affirmed.)

Eastern Trust Co. v. MacKenzie, Mann & Co., 22 D.L.R. 410.

B. Sale of Securities.
Railway bonds—Power ok sale—Notice—Abortive auction sale Sub­

sequent PRIVATE SALE—ItoNA FIDE PURCIIAKERS FOR VALUE.

As collateral security to a promissory note the makers deposited with a

48
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bank certain railway bonds, and, by memorandum of hypothecation, auth 
orized the bank, upon default, “from time to time to sell the said securi­
ties . . . by giving fifteen days’ notice in me* daily paper published 
in the city of Ottawa . . . with power to the bank to buy in and re
sell without being liable for any loss occasioned thereby.” Default having 
been made, notice of intention to sell was duly published, and. pursuant 
to the notice, the I Kinds were offered for sale at publie auction, after two 
postponements at the request of the pledgors, but no sale was made for 
want of bidders. The bank afterwards made a private sale of the bonds 
without any further advertisement:—Held, that the words ‘‘by giving” in 
the memorandum were equivalent to “after giving" or “first giving" or 
"giving." and the condition of publication of the notice having been per­
formed, the power to sell a rose and might be exercised afterwards without 
a fresh notice: Held, also, that there was nothing upon the evidence to 
shew that the purchasers were not bona fide purchasers for value or that 
they had any reason to suppose that the bank were not authorized to sell-, 
and under these circumstances the construction of the power of sale should 
not he strained against the purchasers.

Toronto General Trusts Oorp. v. Central Ontario Ity. Co., .*1 Can. Ry. ( as. 
344, 7 0.1*11. OtM).

[Reversed in 4 Can. Ry. Cas. 330; 10 O.L.R. 347.]

Railway noxns—I'owkr of sai.e -Notice -Abortive avctiox sue -Sen-
BEQVKXT PRIVATE. SAI.E.

As collateral security to a promissory note the makers deposited with 
a bank 300 railway bonds, and, by a memorandum of hypothecation, 
authorized the bank, upon default, “from time to time to sell the said se­
curities ... by giving If» days’ notice in one daily paper published in 
the city of Ottawa . . . with power to the hank to buy in and resell
without being liable for any loss occasioned therebyHeld, reversing the 
judgment of Street, J., 7 Ô.L.R. 000. 3 Can. Ry. ('as. 344, Osler, J.A., dis­
senting. that the power was to sell by auction and that the bank had no 
power to sell by private contract. Semble that, even if there was power 
to sell by private contract, the sale made to the respondents could not. 
upon the evidence as to the methods adopted, be supported, they having 
notice that the bank held the bonds as pledgees.

Toronto General Trusts Corp. v. Central Ontario Ry. Co., 4 Can. Ry. Cus. 
33V, 10 O.L.R. 347.

SALE OF LAND.

See Title to Land.
For the purpose of railway, see Expropriation.

SCHEME OF ARRANGEMENT.

See Insolvency.

SECTION MEN.
Regulation of section men, see Railway Board.

SECURITIES.

See Bonds and Securities.
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SEIZURE OF RAILWAY.

SENIORITIES.
See Expropriation (Location) ; Highway Crossing*: Railway Crossings; 

Wires and Poles.

SEPARATION OF GRADES.

See Highway Crossings.
Annotation.

Apportionment of Cost of Separation. 22 Can. Ry. Cas. 189.

SERVICE OF PROCESS.

Sec Pleading and Practice.

SHARES.
Annotation.

Transfer of shares and mandamus compelling same. 7 Can. Ry. Cas. 
373.

Distribution of sharks—Hasty proceedings—“General advantage of 
Canada.”

Meetings of shareholders of a company called according to the distribu­
tion of shares for an hour named should not be proceeded with in haste 
as soon as such hour arrives, but a reasonable delay should lie accorded to 
tardy representatives. Hence, a meeting called for twelve o’clock noon for 
the election of directors, which is opened by the shareholders present at 
one minute after twelve and proceeds with the election and constitution 
of a board of directors, the proceedings lieing terminated and the meeting 
dosed at ten minutes past twelve, should lie deemed, because of such pre­
cipitation, as made in fraud of the absent shareholders and should be de­
clared illegal and null. When an Act of the Parliament of Canada de- 
dares a provincial railway a work for the general advantage of Canada, 
the Railway Act, lDO.'l, applies a* well to the railway as to the company 
constructing or operating it to the exclusion of incompatible provisions of 
the Provincial Act constituting such company, especially in matters re­
specting the mode of, and formalities for. raising the capital stock.

Armstrong v. McGibbon, IA Que. K.H. 34A.

Transfer on company's books—Mandamus to enforce transfer.
The owner of two shares of stock in the defendants' railway, assigned 

them to the plaintiff, endorsing the assignment on the certificate. The 
plaintiff called at the head office and demanded that the necessary trans­
fer should be made on the company’s books, and also saw the president; 
and after some correspondence, the transfer not having been made, he pro­
cured a duplicate assignment of the stock, and placed the matter in the 
hands of his solicitor, who thereupon wrote the company demanding a 
transfer, and enclosed one of the duplicate assignments, and stated that 
he would attend on a named hour, ready to surrender the certificate, and 
have the transfer completed, and. on receiving a reply that it could not 
then be attended to, this action was brought, in which an order for a man-
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damns was claimed. An interlocutory order made l»y a Judge in Cham­
bers directing a mandamus to issue, was, on appeal to the Divisional 
Court, set aside, and the mutter left for decision at the trial.

Nellcs v. Windsor, Essex & I^ake Shore Rapid Ry. Co., 7 Can. Ry. Cas. 
:t07, 16 O.L.R. 359.

Limitation of issue.
The provisions of the Railway Act as to the organization of railway 

companies and the amount of stock subscriptions are provisions made for 
the protection of the public and must lie strictly followed.

Re Rurrurd Inlet Tunnel & Rridge Co., 10 D.L.R. 7-3, 15 tan. Ry. Cas.
269.

SHIPPING BILL.
See Bills of Lading; Carriers of Good*.

SHIPPING SYSTEM
See Cars; Train Service; Stations; Interchange of Tratlic; Tolls and 

Tar itls.

SHUNTING CARS.
Injuries received while shunting curs, see Employees ; Crossing Injuries.

SIDINGS.
See Branch Lines and Sidings.

SIGNALS AND WARNINGS.
See Crossing Injuries; Street Railways; Negligence; Employees; Fences 

and Cattle Guards; Railway Crossings; Highway Crossings.

Lookout—Signals.
A number of railway cars which are connected and are forced backward 

by the concussion made in coupling will constitute a “train" before get 
ting under way in a forward direction, and where there is a statutory 
obligation to station a brakenian on the last car of a train moving re­
versely, the railway must station the brakeman on the car last coupled, 
although the reverse motion is used only in the operation of taking on 
that car. [Hollinger v. C.P.R., 20 A.R. (Ont.) 244. 250, approved.] 

Helson v. Morrisey, Fernie & Michel Ry. Co., 1 D.L.R. 33, 19 W.L.R. 
835, 17 B.C.R. U5.

SIGNATURE.
See Contracts.

SLEEPING BERTH.
See Carriers of Passengers.

SMOKING CAR.
See Carriers of Passengers.

Can. Ry. L. Dig.—11.
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SPECIFIC PERFORMANCE.
Specific performance of order of Kailway Board requiring protection of 

highway*, see Highway ( rossing*.
Specific performance for the sale of land* for railway purposes, see 

Title to Land*.
Specific performance of agreements affecting street railways, see Street 

Railways.
Annotation.

Whether mandamus, injunction, specific performance or damages is the 
proper remedy for the enforcement of covenants by railway companies. 1 
Can. Rv. Cas. 21)4.

SPUR LINES.
See Branch lines and Sidings.

STABLES.
See Warehouses, Yards and Workshops.

STATEMENT OF CLAIM.
See Pleading ami Practice.

STATION AGENT.
See Stations.

STATIONS.
A. Facilities; Agents.
B. Bus Line; Hackmen; Transfer Companies.
C. Injuries at Stations.

Agreements respecting telephones in railway stations, see Telephones.
Injury to passenger crossing tracks at station, see Carrier* of Passengers.
Expropriation of lands for station purposes, see Expropriation.
Injuries to employees at stations, see Employees.

A. Facilities; Agents.
Flag station—Agents—Annual eabnixgk—Chain shipments.

Under ss. 30 (g), 258. 284 (1) (a) & (3) of the Railway Act, 1000. 
the Board has jurisdiction to require a railway company, to erect and 
maintain platforms or freight sheds or any other structures or works that 
may he deemed reasonably necessary for the protection of property oi 
the public at stopping places on the railway (known as flag stations) 
used for unloading and delivering traffic. At such stations a suitable 
shelter or waiting room should he erected for both passengers and freight, 
provided with a door and windows, proper platforms and approaches. At 
stations where the total freight and passenger earnings amount to $15.000 
per annum, the company should appoint and maintain permanent agents : 
at points where the business consists principally of shipping grain, and 
such shipments amount to at least 50.000 bushels, agents should lie ap­
pointed and maintained during the grain shipping season; at points of
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shipment where a telegraph operator is located for the handling of trains 
he should be provided with the necessary equipment to handle all t rallie 
thereat.

Winnipeg Jobbers, etc. v. Van. Par. etc. Ity. Cos. (Flag station case*,
8 Can. Ry. Cas. 151.

KaCII.ITIIJB—FoKKU.N RAILW AY—Ul'KK.XTION IN CANADA—Til ROUGH TRAFFIC .
An application was made to the Hoard for an order directing the G.N.R. 

Co. to construct a platform and station building. The N.VV.S. a pro­
vincial railway, incorporated by an Act of British Columbia, had not 
been declared a work "for the general advantage of Canada." The trains 
of the G.N.R., a foreign railway used the line of the NAV.S. as connect 
ing line between its line in the State of Washington anil Vancouver in 
British Columbia. The latter company was not shewn to have any roll 
ing stock or equipment, or so far as o|>eration was concerned to he in 
any way a separate organization from the former: Held. (1) that the 
G.N.R. a foreign railway, is subject to the jurisdiction of the Board in 
so far as it operates in Canada. (2) That the NAV.S., » provincial rail­
way. although not declared to be a work “for the general advantage of 
Canada.” hut connecting with a railway subject to the jurisdiction of the 
Board, is. by s. 8 (b) as regards through t rallie upon it. and all matters 
appertaining thereto, subject to the Railway Act. (3) That station fa­
cilities are matters appertaining to through t rallie. (4) That proper 
facilities should he provided for the safety and eon veil ienee of the pub­
lic using the trains of the G.N.R. (3) If the G.N.R. desires to apply for 
leave to appeal upon the question of jurisdiction, the issue of the order 
may he delayed for .'10 days, but, if not. the size and location of the station 
and platform may lie defined by an engineer of the Board.

Thrift v. New Westminster Southern and Great Northern Ry. Co., 0 
Can. Ry. Cas. 20."».

[Followed in Stewart, etc. v. Naplerville Junction Ry. Co., 12 Can. Ry. 
Cas. 399.]

Stations—Accommodation ok traffic.
The Board has power to order a railway company whose line is com­

pleted and in operation to provide a station at any place where it is re­
quired to afford proper accommodation for the t rallie on the road. I ding 
ton and Duff. JJ., dissenting.

Grand Trunk Ry. Co. v. Department of Agriculture, 10 Can. Ry. Cas. 
84. 42 Can. S.C.R. 557.

Stations and facilitiks— Foreign railways.
An application to direct the respondent to furnish adequate station 

accommodation and satisfactory train service on its line of railway. The 
respondent, a Canadian railway, incorporated by the Province of Queliec. 
was operated by the Delaware and Hudson Ry. Co., a foreign company, 
through its agent and subsidiary company, the Queliec, Montreal & South­
ern Ry. Co., another Canadian company:—Held, (1) that the respondent 
company was not a separate organization and that there was no separate 
management. (2) That under subs. 3 of s. 2f»8 of the Railway Act, 
190(1, the Board has jurisdiction to direct the respondent, subsidized by 
the Parliament of Canada, to maintain and operate suitable stations with 
suitable accommodation or facilities. 131 That under s. 11 of 8 & 9 

Edw. VII., Railway Act amendment, the Delaware & Hudson and Que­
bec. Montreal & Southern Ry. Cos. were both subject to direction to main­
tain proper train service and facilities upon this section of the line.
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|Thrift v. Now Westminster Southern ami Grout Northorn Hy. Cos., *.» t an. 
Ky. Cum. 205. followed. 1

Stewart ami St. Cyprian v. Napivrville Junction llv. Co.. 12 t an. Hy. 
Cum. :im».

LOCATION— DISTANCE APART— SPARMKI.Y 8KTTI.KI1 LOVAI.ITY.

Applications for an order directing the respondent to erect and main­
tain stations at KitHumkalum and Stewart's Landing. The respondent 
proposed to locate stations at Littleton and Copper Hiver, and if these 
applications were grunted there would he four stations within less than 
eleven miles in a sparsely settled locality. The location of a station at 
Kitsumkalum would involve a yard on a grade with a bridge over a river 
at one end and a highway crossing in the neck of the yard, while a station 
at Stewart’s I binding would he about three miles northerly from Littleton 
and about two miles southerly from Copper Hiver:—Held, that the ap­
plication must ho refused, and I lie locations proposed hy the respondent 
approved.

Kby v. Grand Trunk Pacific Hv. Co., 1.1 Can. Hy. Cas. 22.
| Followed in Forward Townsite v. Can. Pae. Hy. Co., 14 Can. Hy. Cas. 

.177.1
Hkuvi.ar am» ki.au station»— Fkfiuiit xiif.vi -Accommodation.

After stations with regular equipment had been maintained at French 
and Hotter, six miles apart, from P.fOK to 11)11, Hotter was made a Hag 
station, part of the business was transferred to French, the agent re­
moved and a night operator left in his place. Upon complaint by resi­
dents (representing t liât, a population of 2,500 was dependent ii|kui the 
station).the Hoard, upon the report of its inspector, ordered the railxvav 
company (I) to keep a caretaker to look after freight, express and mail 
matter at the station from 7 a.m. to (1 p.m. daily, except Sunday. (21 
To see that its conductors sold tickets to people boarding trains at Hut 
ter, and their baggage checked without charge, and condemned the prae 
lice of leaving freight and express matter in open sheds at Hag stations. 
Per Commissioner McLean :—( 1 ) 'Flic railway company had not justified 
the removal of the agent. (2) The general polity laid doxvn in the Flag 
Station ease. 8 Can. Hy. Cas. 151, has not been modified. (.11 Hy Order 
No. H242. railway companies are released from liability for goods un­
loaded at Hag stations where there is no agent.

Hutter Station Patrons v. Can. Pac. Hy. Co. (Hotter Station Case), 
14 Can. Hy. Cas. 1, 8 D.L.K. 711.

Station -Location of—On a nor in.
After approving the location of a station upon a certain lot. the Hoard 

will not approve another location of the same station upon a different 
lot when the rnilxvuy company has refused to carry out its original con­
tract xvitli the owner of the first, lot. The Hoard, on fixing the location for 
a railway station on the Transcontinental Hy. at one of two conflicting 
sites proposed by representatives of settlements closely situated to each 
other and hearing similar names, will not restrain the location of a sec­
ond station at the other site on the application of the railway on a case 
for additional facilities I icing made out.

Kelly v. Grand Trunk Pacific Hy. Co. (llazelton H.C. Toxvnsite Case), 
14 Can. Hy. Cas. 15, 5 lï.L.H. .10.1.

Govkhnmkntai. control—Duty am to rtationr—Location -Unjust ms-
CRTMl NATION.

In deciding between conflicting applications for the location of a at a-



STATIONS. 114 S

tion, tin* Board should only intervene in tin* vast* of unjust discrimination 
between the railway company and the landowners. In deriding upon 
a location of a station, the Board should not deal with the possible 
growth of a new town, but should ensure that the patrons of the railway 
should he provided with proper facilities in the public interest.

Druid Landowners v. Grand Trunk l‘avilie By. Co., 14 Can. By. Cas. 
20, 7 D.I..B. MSI.

Stations—Location.
The Board refused an application for an order directing a railway com­

pany to establish a station at the crossing of another railway about 
two miles distant from its existing station, where a townsite had been 
located, elevators erected and a municipality organized, the usual dis* 
tance between stations being eight or ten miles. | Khy et al. v. Grand 
Trunk Vacille By. Co., 1 :t Can. By. Cas. 22, followed. |

Forward v. Canadian Vacille By. Co. (Forward Townsite Case), 14 Can 
By. Cas. 377.

Safety of stations. vitro v mes anii pi.ateorms Bailway—Breach or
STATUTORY DUTY— NEGLECT TO KURNISII SUITAIII.K ACCOM MODATION FOR 
I’ASSKNUKHS AT STATION — AllHENCK OK STATION HOUSE.

Morrison v. Vere Marquette By. Co., I O.W.N. ."«44, 27 O.L.B. 271. allinn 
ing judgment of Britton, .1., 4 O.W.N. 1 Sti.

Duty as to iieiuts—Stopimnu places— Board ok Baii way Commission
KIIS -REGULATION OF LOCATION OF STATIONS AND SIIIINllS—RAILWAY 
EXPLOIT!XU TOWNSITE -DISREGARD OF PCDI.IC lCONVENIENCE.

Be Cutknife Stations. 7 D.L.lt. 844. 21 W.L.B. 382.

Governmental regulation I/m ation ok station—Knuinkkking diffi­
culties—Public convenience.

Be South llazelton, 8 D.L.R. 1036, 22 W.L.B. 443.

Stopping places.
The Board will not permit a railway company to change the place at, 

which its predecessors in title were compelled to make stops where by its 
Act of incorporation tin* municipal by laws granting franchises for the 
building of road and designating such stopping places were continued in 
force.

Be Isindon & Uike Kric Transportation Co.. 10 D.L.R. 11, 16 Can. By. 
Cas. 02.

Neglect to furnish accommodation for passengers at station—Kn-
POSURK OF PANNKXGKR TO COM).

Where a wrongful net lias occasioned exposure to the weather, and ill 
ness has resulted from sueli exposure, such illness is not to he regarded 
as due to an intervening independent cause. The rule with regard to re­
moteness of damage is tlie same whether the damages are claimed in an 
action of contract or of tort. The inquiry is, what is the natural and 
probable consequence of the breach ? | Hobbs v. London & South Western
By. Co. (1873), L.B. 10 Lb It. Ill, distinguished. McMahon v. Field 
(1881). 7 tJ.H.D. 301. and The Not ting Mill (1884), 0 V.D. 105, specially 
referred to:]—And held, in this ease, aflirming the judgment of Britton. 
•L, 27 O.L.B. 271. that the plaint ill' was entitled to recover for his loss of 
health occasioned by the defendants’ default and neglect and breach of 
statutory obligation; and that the jury had rightly measured the full
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amount of his damage: ss. 284 (1) (a), (7). and 127 (2), of the Rail­
way Act, 1900. Tin* amendment to the Railway Act, by 7 & H Edw. VIE. 
c. 60, s. 10, shews that, even if the Hoard had a right to interfere, the ac­
tion of the person aggrieved was not taken away.

Morrison v. Pere Marquette Ry. Co., 12 D.L.lt. 2144, l.l Can. Ry. Cas. 
400, 87 O.L.R. 651.

1 Affirmed in lf> Can. Ry. Cas. 400, 12 D.L.R. 2144. 2H O.L.R. 2110.J

VAll l UK IX» PROVIDE—KXPOSUBE OK PASSENGER IX» KI.KMK.NTH.
The failure of a railway company to provide a suitable station house 

at a regular stopping place, as required hy s. 2S4 of the Railway Act. 
1000. renders it liable for the resultant illness occasioned a passenger from 
exposure to the elements while waiting at night for a train. [Morrison 
v. Pere Marquette Ry. Co.. 4 O.W.N. 544, 27 O.L.R. 551, affirmed.|

Morrison v. Pere Marquette Ry. Co., 12 D.L.R. 2144, 15 Can. Ry. Cas. 
406, 28 O.LR. 310.
Unjust discrimination—Facilities ion uni.oadixu. delivery and bale 

or goods.
Under the Railway Act, the statutory duties of the railway company 

to furnish facilities relate, in so far as the terminal station is concerned, 
merely to the unloading anil delivery of the goods and do not include 
faeilities for their sale: thus the prohibitions against undue preference or 
unjust discrimination in furnishing facilities do not apply to the failure 
or refusal of a railway company to allot space to a wholesale fruit firm 
in a building owned hy it used by other fruit dealers as a market into 
which railway tracks run. [Re Western Tolls, 17 Can. Ry. Cas. 123, 
pp. 148 to 15*6; Twin City Transfer Co. v. Can. Pae. Ry. Co.. 15 Can. Ry. 
Cas. 323, followed: Purcell v. Grand Trunk Pacific Ry. Co., 13 Can. Ry. 
Cas. 194; Donovan v. Pennsylvania Ry. Co., 199 U.S.R. 279; South Western 
Produce Distributors v. Wabash Ry. Co.. 29 Ï.C.C.R. 458; Coshv v. Rich­
mond Transfer Co., 20 l.C.C.R. 72; Perth General Station Committee v. 
Ross (1897), A.C. 479. at pp. 479. 482; Barker v. Midland Ry. Co.. 18 
C.R. 46, referred to. |

Cuneo Fruit 4 Importing Co. v. Grand Trunk Ry. Co., 18 Can. Ry. 
Cas. 414.

[ Followed in Congreave v. Can. Pae. Ry. Co.. 19 Can. Ry. ("as. 423.] 

Closing—Rf.vkn uk—Agent.
The Board 1ms fixed an arbitrary amount of $15,000 as the revenue 

which a railway company should derive at a station to warrant it in 
ordering the maintenance of an agent.

Ozias v. Can. Pae. Ry. Co., 18 Can. Ry. Cas. 425.

Passengers—Arrival and departure—Facilities.
The obligations of a carrier are to provide proper faeilities for the ar­

rival and departure of passengers subject to regulations for the proper 
policing of its station premises. [Twin City Transfer Co. v. Can. Pae. 
Ry. Co., 15 Can. Ry. Cas. 323, followed. |

Twin City Transfer Co. v. Can. Pae. Ry. Co., 16 Can. Ry. Cas. 435. 
[Followed in Congreave v. Can. Pae. Ry. Co., 19 Can. Ry. Cas. 423.]

Facilities—Convenience of public.
Notwithstanding continued failure of a railway company, as lessee, to 

meet its obligations to another railway company, as lessor, for existing 
privileges in connection with the joint use of station premises, the lessor 
may he required to extend further privileges to the lessee in such premises.
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if it be shewn that such further privileges are necessary to enable the 
lessee to afford proper convenience and facilities to the publie.

( an. Northern Ry. Co. v. Grand Trunk Ry. Co., 20 Can. Ry. Cas. 07.

Appointment of permanent agent—Earning».
W here the earnings at a station, apart from grain, from a considerable 

percentage of the total earnings, amounting to at least $1.1.000. a per- 
inanent agent should lie appointed. The expression “principally'’ in sec­
tion 5 of General Order No. 54, dated January 0, 11110, is not to be con­
st rued as meaning that in cases where the grain movement is the principal 
business, or even constitutes more than .10 per cent of the whole earnings, 
section 4 is not to apply.

• takdale Grain Growers Assn. v. Grand Trunk Pacific Ry. Co., 20 Cun. 
Ry. ('as. 70.
Ixxation—Jurisdiction.

The question of a location of a station, under s. 2.18 of the Railway Act, 
is entirely a matter for the Board's discretion, which can l>e exercised 
irrespective of apparent conflict of agreements and ratifying Acts. [Ottawa 
v. Canada Atlantic and Ottawa Klee. Ry. Cos. (Bank Street Subway Case), 
33 Can. S.C.R. ■ :7C». 5 Can. Ry. ('as. 126, referred to.]

Vancouver v. Vancouver, Victoria & Eastern Ry. etc., Co., 20 Can. Ry. 
Cas. 7‘2.

Station agent—Rail and water—Earning», 
lTiller s. 333 (3) of the Railway Act, 1006, when a rail carrier subject 

to the jurisdiction of the Board owns, operates or uses a water carrier 
as a direct connection with the parent rail carrier, between any Canadian 
teminus of the rail carrier and another port in Canada, the earnings for 
the water portion should be considered as part of the through route and 
toll. Applying this principle to shipments of silver lead ore from New 
Hazleton to Vancouver, the earnings at the former station were found by 
the Board to justify the retention of a station agent at that point.

Grand Trunk Pacific Ry. Co. v. New Ilazelton, 20 Can. Ry. Cas. 100.

IT.ag station—Discretion—Earning»—Agent.
The practice of the Board is not to direct that a llag station shall be 

made an agency point unless there is a business of $1.1.000 per annum 
at the point in question. Carriers, with a view to expanding business, 
have a wider discretion to make ventures in creating agency points than 
the Board. Where the earning power of a carrier at a station is low the 
matter to be considered is what accommodation it is reasonable for the 
public to expect.

Re Lower Argyle Station, 21 Can. Ry. Cas. 434.

Location of stations—Flag station—Discretion—Reasonable facili­
ties.

The general intention of the Railway Act is that the initial discretion 
as to the location of stations shall be with the carrier. The Board is 
justified in intervening only when there has been an unreasonable exercise 
of this discretion, or when there are exceptional circumstances. In ad­
judicating on the location of stops the Board will take into consideration 
the average of convenience to the public and the obligation of the carriers 
to afford reasonable facilities, having in view the nature of traffic on the 
railway, and will give due regard to the effect of additional stops on the
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ability of the carriers to give efficient through service in coni|iotition with 
other lines.

Martin et al. v. Can. Northern Ry. Co. (Twin Klin Flag Stop Case), 
*21 Can. Ry. Cas. 437.
Station agent—Adequate service—Amu m m knt.

‘fhe Board refused an application for the appoint ment of an agent 
where it appeared that it was almost impossible for railways to obtain 
agents to man stations much more important than the 4th class station 
in question, and an agent could not lie installed without depriving a 
more important station of adequate service.

Edmonton Board of Trade v. Can. Northern Ry. Co. (la'gal Station 
Case), 24 Can. Ry. Cas. 7.

Stations—Agents.
The Board allowed the agents at five stations to he dispensed with and 

refused the application in the ease of six others.
Re Quebec, Montreal & Southern Ry. Co.. 24 Can. Ry. Cas. 220.

Flag stations—Necessity fob apphovai. of Board.
When a railway company opens a station and appoints a permanent 

agent there, business in that locality is built up on the assumption that 
the station will continue to be a permanent station; and the Board should 
he consulted and the representatives of the public heard, liefore such a 
station is closed, or turned into a mere Hag station.

Re Removal of Agents from Agency Stations, 27 W.L.R. 387.

Facilities—Traffic — Stations — Sidings — Existing highway — Dis­
advantages—Offset.

The Board will not order a carrier to provide facilities for traffic, such 
as stations or sidings in order to offset existing highway disadvantages. 
The Board refused to order the construction of a freight shed, shelter and 
siding half way between two stations, eight miles apart. [Pheasant 
Point Farmers v. Can. Pac. Ry. Co., 14 Can. Ry. Cas. 13, 7 D.L.R. 887. 
followed.]

Kelly v. Ci rand Trunk Ry. Co., 24 Can. Ry. Cas. 367.

B. Bus Line; Hackmen; Transfer Companies.
Cabmen and ’busmen—Designation of places for vehicles to stand— 

Discrimination.
A cabman or 'busman carrying on a general business has no special 

rights in connection with traffic to or from a railway station. He has a 
general right to take his cab or ’bus to the station for the purpose of dis­
charging passengers; and he has the same right to back his ’bus up to 
the station platform, at a convenient spot for receiving passengers. The 
railway company is under an obligation to see that passengers are not 
unduly importuned by cabmen or ’busmen at or on its platform; and in 
the discharge of that obligation, the railway company has the right to 
designate the points where the traveling public will lie received from cabs 
and ’busses, and where they will go for such conveyances on the arrival 
of trains. [South Western Produce Distributors v. Wabash Ry. Co.. 20 
I.C.C.R. 458; Donovan v. Pennsylvania Ry. Co., 100 V. S. 270, distin­
guished.]

Purcell v. Grand Trunk Pacific Ry. Co., 13 Can. Ry. Cas. 194, 28 W.L.R. 
680.

[Affirmed in 15 Can. Ry. Cas. 314.]
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Station ground—Reasonable regulations.
An appeal from the judgment of the Board restraining tlie respondent 

from unjustly discriminating against the applicant, was dismissed with 
respect to the existing special circumstances, but without intending by 
such dismissal to cast any doubt upon the right of the appellants to 
take such steps as may lie necessary to maintain order within the limits 
of its station ground. [Purcell v. (.rand Trunk Pacific Ry. Co., 13 Can. 
tty. Cas. 194, affirmed.]

(irand Trunk Pacific tty. Co. v. Purcell, 13 Can. tty. Cas. 314.

Hacks, carriages—Exclusive privileges—Discrimination.
The grant by a railway company to one transfer or bus company of the 

exclusive privilege of soliciting passengers on depot property is not an 
unjust discrimination against another transfer company within the in­
hibition of ss. 284, 317, of the Railway Act, 1900, which prevents dis­
crimination bet ween passengers, shippers ami consignees of freight, but 
does not concern the" agencies employed for receiving or delivering traffic, 
at, to, or from railway stations. [Purcell v. (irand Trunk Pacitlc Ry. Co.. 
J3 Can. Ry. Cas. 194, distinguished.] Since a railway station is private 
property as between a railway company and the general public excepting 
persons who have occasion to use it for the purpose of transportation, the 
company may grant the exclusive privilege to a bus or transfer company 
of soliciting within its stations the carriage of passengers and baggage. 
A railway company cannot prohibit the receipt and discharge of passen­
gers and baggage at station platforms by all but one bus or travfor com­
pany, although reasonable regulations may la- imposed on the privilege: 
since the railway company's duty to its passengers requires that 
and suitable accommodations be furnished for the arrival and departure 
of passengers and their baggage from stations by such means as the 
latter may desire to employ, [l’ureell v. Grand Trunk Pacific tty. Co., 13 
Can. Ry. Cas. 194; Donovan v. Pennsylvania Co.. 199 U.R.R. 279; South 
Western Produce Distributors v. Walwsh Ry. Co., 20 Interstate Com 
merce R. 458; and Crosby v. Richmond Transfer Co., 23 Interstate Com 
merce R. 72, referred to.]

Twin City Transfer Co. v. Can. Pae. tty. Co.. 11 D.L.R. 744, 15 Can. 
Ry. Cas. 323.

[Followed in Twin City Transfer Co. v. Can. Pae. Ry. Co., 10 Can. Ry. 
Cas. 435; Cuneo Fruit, etc., Co. v. Grand Trunk Ry. Co., 18 Can. Ry. Cas. 
414; Congreave v. Can. Pae. Ry. Co., 19 Can. Ry. Cas. 423; distinguished 
in City Transfer Co. v. Can. Northern Ry. Co., 19 Can. tty. Cas. 427.

In just discrimination—Transfer com va nier.
A carrier may rent space in its stations to transfer companies on dif­

ferent terms for each without coining within the inhibitions as to dis­
crimination contained in ss. 284, 317 of the Railway Act, 1990.

Twin City Transfer Co. v. Can. Pae. tty. Co., 16 Can. Ry. Cas. 435.
[Followed in Congreave v. Can. Pae. tty. Co., 19 Can. Ry. Cas. 423.]

Unjust dihckim i x atiox—( arrierh—Stations—Tra nsfeu com va n ies.
A carrier may allot space in its stations to transfer companies on 

different terms for each without coming within the inhibitions as to «lis 
crimination contained in ss. 284. 317, of the Railway Act, 1999. [Twin 
City Transfer Co. v. Can. Pae. Ry. Co., 10 Can. tty. Cas. 435. followed.]

Banff Livery & Busmen v. Can. Pae. Ry. Co., 19 Can. Ry. Cas 425.

6497
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Passengers—Arrival and departure—Facilities—Police regulations.
The obligations of a carrier are to provide proper facilities for the 

arrival and departure of passengers, subject to regulations for proper 
policing of its station premises within which the allotment of space fulls. 
[Twin City Transfer Co. v. Can. Pac. Ry. Co., 15 Can. Ry. (as. 323, 16 
Can. Ry. Cas. 435, followed.J

Banff Livery & Busmen v. Can. Pac. Ry. Co., ID Can. Ry. (as. 425.

Unjust discrimination—Facilities—Passengers.
A carrier’s obligation, at a station, to its passengers, is to provide 

proper facilities for their arrival and departure, but it is not permitted to 
discriminate between passengers so using its facilities by su. 2S4 and 317 
of the Railway Act, lbOtl. [Twin City Transfer Co. v. Can. Pac. Ry. Co., 
15 Can. Ry. Cas. 323, 16 Can. Ry. Cas. 435; Cuneo Fruit & Importing Co. 
v. Grand Trunk Ry. Co., 18 Can. Ry. Cas. 414, followed.]

Congreave v. Can. Pac. Ry. Co., ID Can. Ry. ( as. 423.

It risdiction—Public interest—Contract.
Where no public interest is involved, and no inconvenience résulta to 

the public by the operations at a railway station of two transfer com­
panies, the Board will not interfere between them on the mere question 
of their contractual rights, which should Ik* decided in the regular Courts. 
Complaint of breaches of contract to which the applicant and respondent 
are parties. [Twin City Transfer Co. v. Can. Pac. Ry. Co., 15 Can. Ry. 
Cas. 323, dist ingttished.]

City Transfer Co. v. Cun. Northern Ry. Co., 19 Can. Ry. Cas. 427.

C. Injuries at Stations.
Station buildings—Planked way—Invitation to public to use—I)viy 

or COMPANY.
The approach to a station of the Grand Trunk Ry. from the highway 

was by a planked walk crossing several tracks, and a train stopping at the 
station sometimes overlapped this walk, making it necessary to pass 
round the rear car to reach the platform, J., intending to take a train at 
this station liefore daylight, went along the walk as his train was coming 
in. and seeing, apparently, that it would overlap, started to go round the 
rear, when he was struck by a shunting engine and killed. It was the 
duty of this shunting engine to assist in moving the train on a ferry, and 
it came down the adjoining truck for that purpose before the train had 
stopped. Its headlight was horning brightly, and the liell was kept ring­
ing. There was room lad ween the two racks for a person to stand in 
safety. In an action by the widow of J. a \inst the company:—Held, Four­
nier and Gwynne, JJ., dissenting, that tl e company had neglected no duty 
which it owed to the deceased as one of the public:—Held, per Strong 
and Patterson, JJ., that, while the public were invited to use the planked 
walk to reach the station, and also to use the company’s premises, when 
necessary, to pass around a train covering the walk, there was no implied 
guaranty that the traffic of the road should not proceed in the ordinary 
way, and the company was under no obligation to provide special safe­
guards for persons attempting to pass round a train in motion:—Held, 
per Taschereau, J., that the death of the deceased was caused by his own 
negligence. Decision of the Court of Appeal. Hi A.R. (Ont.), 37, affirmed.

Jones v. Grand Trunk Ry. Co., 18 Can. S.C.R. 696.
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Accommodation station at railway crossing—Injury to passenger
CROSSING TRACK.

A passenger aboard a railway train, Moroiliuimd at L., left the train 
and attempted to walk through the storm to his home, a few miles dis­
tant. Whilst proceeding along the railway, in the direction of an adjacent 
public highway, he was struck liv a locomotive engine and killed. There 
was no depot or agent maintained by the company at L., but a room in a 
small building there was used as a waiting room, passenger tickets were 
sold and fares charged to and from this point, and, for a number of years, 
travelers had been allowed to make use of the permanent way in order 
to reach the nearest highways, there being no other passage way pro­
vided. In an action by his administrators for damages: - Held, Tasche­
reau and King, .1.1., dissenting, that, notwithstanding the long user of 
the permanent way in passing to and from the highways by passengers 
taking and leaving the company's trains, the deceased could not, under 
the circumstances, be said to have been there by the invitation or license 
of the company at the time he was killed and that the action would not 
lie.

(irand Trunk Ky. Co. v. Anderson, 28 ( an. S.C.R, 541.
[Referred to in Burke v. British Columbia Klee. Ky. Co., 7 B.C.K. 88, 

followed in l)c Vries v. Can. Hue. Ky. Co., 20 Can. Ky. Cas. 375.]

Station buh.di.nuh—Dangerous w ay—Invitation or license.
The approach to a station from the highway was by a planked walk cross­

ing several tracks, and a train stopping at the station sometimes over­
lapped this walk, making it necessary to pass around the rear car to reach 
the platform. J.. intending to take a train at this station before daylight, 
went along the walk as his train was coming in, and seeing, apparently, 
that it would overlap, started to go round the rear, when he was struck 
by a shunting engine and killed. It was the duty of this shunting engine 
to assist in moving the train on a ferry, and it came down the adjoining 
track for that purpose before the train had stopped. Its headlight was 
burning brightly, and the bell was kept ringing. There was room between 
the two tracks for a person to stand in safety. In an action by the widow 
of J. against the company :—Held, a thrilling the judgment of the Court 
of Appeal, 16 A.R. (Out.) 37, Fournier and tiwynne, JJ., dissenting, that 
the company had neglected no duty which it owed to the deceased as one 
of the public:—Held, per Strong and Patterson, JJ., that, while the pub 
lie were invited to use the planked walk to reach the station, and also to 
use the company's premises, when necessary, to pass around a train cover­
ing the walk, there was no implied guaranty that the trallie of the road 
should not proceed in the ordinary way, and the company was under no 
obligation to provide special safeguards for persons attempting to pass 
around a train in motion:—Held, per Taschereau, J., that the death of 
the deceased was caused by his own negligence:—Held, per Patterson, J.: 
—In an issue of negligence, the jury should lie asked, “What was the duty 
which you find to have been neglected ?”

Jones v. Grand Trunk Ky. Co. (1889), 1 S.C. ( as. 262, 18 Can. S.C.R. 
696.

[Referred to in Anderson v. Grand Trunk Ky. Co., 24 A.R. (Ont.) 672; 
Tabb v. Grand Trunk Ky. Co., 8 O.L.R. 203.]
Approach to station—Guards—Rate or speed—Obstruction.

When a railway train approaches a station, at the ordinary speed 
(twelve miles an hour) at which a train prepares to stop, at a place where 
the Board has not ordered guards to be put, and which is not shewn to be
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a populous part of a city, town or village, and where all the warnings 
required by law have been given, the company is not liable for an accident 
caused by the engine striking a carriage driven in an imprudent manner 
and at an excessive pace, even when freight cars, placed on a siding, have 
obstructed the view of the arriving train, the company having a right to 
utilize I lie sidings for the purpose of stationing such ears there.

Filialrault v. Van. Pac. Ry. Vo., 18 Que. S.C. 401.

DaXUKHOI S WAY TO STATION—SLOPING PLATFORM.

The plaintiff, a contractor for supplying milk to the defendant’s dining 
cars, after having delivered the milk in the freight shed, was returning 
with the empty milk cans, as was his usual practice, lie was proceeding 
around the south-west corner of the station, down a sloping platform, at 
a run, when just at that time a train «in the shunting track, which he 
had to cross, arrived a short distance north of the sloping platform ami 
the sidewalk which lead from it across the track. The plaintiff fell and 
the hind trucks of the nearest ear passed over his fiait:—Held, (1) that 
the sloping platform was a dangerous way under the circumstances and 
its structure in that way negligent. (2) The omission to ring a bell or 
blow a whistle or give some other proper signal to indicate the approach 
of the train, and that the engine was hacking down the shunting track 
at an excessive and dangerous rate of speed, were acts of negligence. 
(3) The proximate cause of the accident was not the heedlessness of the 
plaintiff in running, but the dangerous character of the sloping platform, 
which prevented him from avoiding the accident when he perceived his 
danger.

Hansen v. Van. Pac. Ry. Co., 7 Van. Ry. Vas. 429, 4 West. L.R. 385.
(Affirmed in 40 Van. S.C.R. 194. 7 Van. Ry. Vas. 441: adhered to in Bird 

v. Van. Pac. Ry. Vo., 1 8.L.R. 270. 8 Can. Ry. Vas. 314; distinguished in 
lsbister v. Dominion Fish Vo., 19 Man. L.R. 443; relied on in Toll v. Can. 
Pac. Ry. Co., 1 Alta. L.R. 332.]

Nonrepair of roadway in station grounds.

Where one is injured by the want of repair of a road in the station 
yard of a railway company, and the road is one which is used by the 
public openly and constantly as a road for teams, and there is no notice 
or other indication that it is not intended to be so used, the fact that the 
company has provided another road in good repair, which might have been 
used, is no defence, in the absence of contributory negligence, to an action 
for damages for such injuries.

Thompson v. Grand Trunk Ry. Co., 14 Van. Ry. Cas. 99, 5 D.L.R. 145.

Failure to open vestibule door at station.

Where a railway company negligently omitted to open the vestibule 
door of a day coach on arrival at a passenger’s destination, and the pas­
senger, in his efforts to get off the train, went to the next coach to find 
an open vestibule from which to alight, and the train was, by that time, 
pulling away from the station at a speed of three or four miles an hour, 
there was nothing in the rate at which the train was proceeding to make 
it manifestly dangerous for the plaintiff to attempt to get off, and such 
course on his part was not contributory negligence. [Keith v. Ottawa & 
New York Ry. Co.. 5 O.L.R. 110. applied ]

McDougall v. Grand Trunk Ry. Co., 8 D.L.R. 271, 14 Can. Ry. Cas. 316, 
27 O.L.R. 300.
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STATUTES.

See Constitutional Law.

CTATl TK8 ADOPTED FROM EXGI.AXD— EFFECT Ol ENGLISH DECISIONS.

A statute practically copied from an English Act i* taken subject to 
judicial decisions upon it given in England. [Trimble v. Hill. A.< . 342. 
referred to; Veit it v. Can. Northern Ry. Co. (No. 1), 7 D.L.R. 04.». 
varied. |

Pettit v. Can. North. Ity. Co. (No. 2), 11 D.Ull. 310, 211 Man. L.R. 213, 
15 Can. Ity. Cas. 272.

Construction Ol STATUTES.
The articles of C.C.P. being derived from the English law, the terms and 

expressions used therein are to la; interpreted according to English prac­
tice and jurisprudence.

Feigleman v. Montreal Street Ry. Co., 3 D.L.R. 125.
[Reversed in 7 D.L.lt. 0, 22 Que. K.B. 102.]

Construction—Later statute to control—Acts of same session—Re­
pugnancy.

If there be a repugnancy between two statutes passed at the same session 
of the Legislature, the later statute will prevail, and where there is no 
other mode of distinction as to date, the chapter of the annual statutes 
hearing the higher number may be presumed to lie later in date. [R. v. 
Justices of Middlesex, 2 R. & Ad. 818, followed.]

British Columbia Elec. Ry. Co. v. Stewart, 10 Can. Ry. Cas. .14, [1913] 
A.C. 816, 14 D.L.R. 8.

Setting out agreement—Binding effect.

An agreement set out in a schedule to a statute has the same effect as 
if it were a clause in the statute. [2.1 D.L.R. 28. 22 B.C.R. 247. afVmned.l 

Can. Northern Pacific Ry. Co. v. New Westminster. 30 D.L.R. 50.1, 
[1917] A.C. 602.

Construction—Highway crossed iiy railway—Transfer from Ontario 
to Dominion—Potentially existing at time.

The proper construction of s. 2 of .19 Viet. c. 11, authorizing the trails 
fer from the (iovernment of Ontario to that of the Dominion of any lands 
theretofore taken by the railway company for its roadbed is, that such 
transfer shall not affect or prejudice the rights of the public with respect 
to the only common and public highways which were in existence at that 
time, namely, those potentially existing in the 5 per cent acreage reserved 
in all Government lands by the order-iii-couneil of 1860.

Can. Pac. Ry. Co. v. Ontario Department of Public Works, 24 Can. Ry. 
Cas 231, 58 Can. S.C.R. 189. 45 D.L.R. 413.

STAY OF PROCEEDINGS.

See Pleading and Practice.

STOCK.

See Shares.
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STOP OVER.
Stop-over privileges in the regulation of tolls, see Tolls and Tariffs; 

Tivkvts and Fares.

See Stations.
STOPPING PLACES.

STREET RAILWAYS.
A. Franchises; Construction.
B. Use of Streets; Wires; Poles; Rails; Snow.
C. Fares; Car Service.
D. Municipal Ownership; Bonus.
E. Regulation; Railway Board.
F. Negligence; Contributory; Ultimate.
G. Duty towards Passengers; Injuries to.
H. Ejection from Cars.
I. Injuries to Animals.

See Constitutional Law; Damages; Employees; Negligence; Notice of 
Action; Nuisance; Pleading and Practice.

Street railway crossing other railway, see Railway Crossings.
Injuries resulting from crossings of electric wires, nee Wires ami Poles. 
Sale of street railway and equipment in satisfaction of bonds and secu­

rities. see Sale.
Regulation of street railways by Railway Board, see Railway Board. 
Criminal liability for negligence endangering life, see Crimes and Of-

Advertising contract with street railway, see Contracts.
Expropriation of lands for street railway purposes, see Expropriation. 
Powers of provisional directors to contract under Electric Railway Act 

see Provisional Directors.
Powers of power company to erect poles on highways, see Corporate

Powers.

Annotations.
Speed; Warnings: Negligence. 2 Can. Ry. Cos. 193.
Scope of conductor’s authority. 2 Can. Ry. ('as. 201.
Right of municipality to stipulate for a percentage of the gross earn 

ings for permitting exercise of franchise by street railway, tl Can. Ry. 
Cas. 393.

Reciprocal duties of motorman and drivers of vehicles crossing tracks 
1 D.L.R. 783.

Contributory negligence of child injured while crossing highway. 
Hargrave v. Matt. 9 D.L.R. 321.

A. Franchises; Construction.
Fbaïichi8K8—Conditions ah to pavkmkkth.

'Hie Toronto Street Ry. Co. was incorporated in 1861, and its franchise 
was to last thirty years, at the expiration of which period the city could 
assume the ownership of the railway and property on payment of the 
value, to be determined by arbitration. The company was to keep the 
roadway between the rails, and for eighteen inches outside each rail
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paved and macadamized and in good repair, using the same material 
as that on the remainder of the street, but if a permanent pavement should 
be « by the city, the company was not hound to construct a like
pavement between the rails, etc., but was only to pay the cost price of the 
same, not to exceed a specified sum per yard. The city laid upon certain 
streets traversed by the company's railway permanent pavements of cedar 
blocks, and issued délient lires for the whole cost of such works. A by-law 
was then passed, charging the company with its portion of such costs in the 
manner and for the period that adjacent owners were assessed, under the 
Municipal Act for local improvements. The company paid the several 
rates assessed up to the year 1886, but refused to pay for subsequent years, 
on the ground that the cedar block pavement had proved to be by no 
means permanent, but defective and wholly insuflicient for streets upon 
which the railway was operated. An action having been brought hv tin- 
city for these rates, it was held that the company was only liable to pay for 
permanent roadways, and a reference was ordered to determine, among 
other things, whether or not the pavements laid by the city were perman 
nent. This reference was not proceeded with, but an agreement was entered 
into by which all matters in dispute to the end of the year 1888 were set­
tled, and thereafter the company was to pay a spécifié sum annually per 
mile in lieu of all claims on account of debentures maturing after that 
date, and “in lieu of the company’s liability for construction, renewal, 
maintenance and repair in respect of all the portions of streets occupied by 
the company's track so long as the franchise of the company to use the 
said streets now extends.” The agreement provided that it was not to af­
fect the rights of either party in respect to the arbitration to la* had if the 
city took over the railway, nor any matters not specifically dealt with 
therein, and it was not to have any operation "beyond the period over which 
the aforesaid franchise now extends.” This agreement was ratified by an 
Act of the Legislature passed in 181)0, which also provided for the holding 
of the said arbitration, which having been entered upon the city claimed 
to be paid the rates imposed upon the company for construction of per­
manent pavements for which debentures had been issued payable after the 
termination of the franchise. The arbitrators having refused to allow this 
claim, an action was brought by the city to recover the said amount. Held, 
affirming the decision of the Court of Appeal, that the claim of the city 
could mit be allowed; that the said agreement discharged the company 
from all liability in respect to construction, renewal, maintenance and re 
pair of th<* said streets; and that the clause providing that the agreement 
should not ailed the rights of the parties in respect to the arbitration, 
etc., must be considered to have been inserted ex majori cautela and could 
not do away with the express contract to relieve the company from lia­
bility;—Held, further, that by an Act passed in 1877, and a by-law made in 
pursuance thereof, the company was only assessable as for local improve 
incuts, which, by the Municipal Act, constitute a lien upon the property 
assessed, but not a personal liability upon the owners or occupiers after 
they have ceased to be such; therefore, after the termination of the fran 
cliise, the company would not he liable for these rates.

Toronto v. Toronto Street Ry. Co., 23 Can. S.C.R. 198.

Track rentals—Interest on payments in arrear.
The Ontario Judicature Act (R.S.O. 1897, c. 51), a. 113, enacts that “in­

terest shall lie payable by law or in which it has been usual for a jury to 
allow it":—Held, that under the true construction of this section it is 
incumbent upon the Court to allow interest for such time and at such rate 
as it may think right in all cases where a just payment has been properly

98
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withheld, and compensation therefor seems fair and equitable. An order by 
the Court below that the appellant company should pay arrears of track 
rentals within the limits of the re* city, over and above their peri­
odical payments already made, and should pay interest thereon, was af-

Toronto Ry. Co. v. Toronto. [19061 A.C. 117. f» O.W.R. 130, 132.
[Affirmed in 1» Can. Ry. Cas. 323, 34 O.LR. 4.10. 26 D.L.R. 581.]

Contract with municipality—Operation ok htrk.et railway—Specific
PERFORMANCE.

Specific performance of an agreement by a street railway company with a 
municipal corporation to construct, equip and operate a line of railway 
along certain streets in the municipality cannot be enforced, nor damages 
be awarded for nonperformance of the contract if the construction of the 
street railway has been rendered impossible through the action of the 
Railway Committee in refusing to sanction a crossing, or by reason of the 
occupation of the street by another railway company, whether with or 
without lawful authority : the duty of the municipality in the case of un­
lawful occupation being to restore the street to a condition to permit of the 
construction. When the obligor in a bond agrees, if required by the obligee, 
to perform certain works and subsequently by agreement between the sue 
ressors in law of the obligor uml the obligee an absolute obligation to do the 
work is substituted, the effect of the later agreement is to discharge the 
obligation created by the bond.

Ottawa v. Ottawa Klee. Ry. Co., 1 O.L.R. 377.

Agreement between municipal corporation and electric railway 
company—Conditions in agreement repugnant to statute.

By an agreement dated the 20th of November, 1888, between the predeees 
sors of defendants and the plaintiff ; authority was given to establish a 
system of street railways in the city of Victoria; hut clause 25 of the 
agreement provided that the cars to he used should be exclusively for tin* 
carriage of passengers. In 1804 the Legislature passed an Act, e. 63, conse­
quent upon a petition reciting an agreement, the incorporation of the per­
sons named therein as a company, and the passage of an Act, c. 52 of 1800, 
giving the company power to build and operate tramways through the dis 
triels adjoining Victoria, and to take, transport and carry passengers and 
freight thereon. The petition further prayed for an Act consolidating and 
amending the Acts and franchises of the company then in force, and de­
claring, defining and confirming the rights, powers and privileges of the 
company. S. 16 of said c. 63 provides that “in addition to the powers 
conferred by the agreement the said company are hereby authorized and 
empowered ... to take, transport and carry passengers, freight, ex­
press and mail matter upon and over the said lines of railway . . .
subject to the approval and supervision of the city engineer, or other of­
ficer appointed for that purpose by the said corporation as to location of 
all poles, tracks and other works of the said company":—Held, that the 
passage in the agreement being repugnant to the provision in the statute, 
the latter should prevail.

Victoria v. British Columbia Klee. Ry. Co.. 15 B.C.R. 43. 13 VV.L.R. 336.

Municipal franchise—Operation of tramway—Earnings outside mu­
nicipal limits—Payment of percentage.

The city of Montreal called for tenders for the establishment and opera­
tion of an electric passenger railway, within its limits, in accordance with 
specifications and, subsequently, on the 8th of March, 1893, entered into a

8834
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«•ontract with a company then operating a system of horse tramways in 
the city which extended into adjoining municipalities. The contract grant­
ed the franchise for the period of thirty years from the 1st of August, 
1802, and one of its clauses provided that the company should pay to the 
city, annually, during the term of the franchise, "from the 1st of September, 
1892, upon the total amount of its gross earnings arising from the whole 
ojieration of its said railway, either with ears propelled by electricity or 
with ears drawn by horses” certain percentages specified, according to tin- 
gross earnings from year to year. I'pon the first settlement, on the 1st of 
September, 1893, the company paid the percentages without any distinc 
tion between earnings arising beyond the city limits and those arising 
within the city, but, subsequently, they refused to pay the percentage ex 
cept upon the estimated amount of the gross earnings arising within tin- 
city. In an action by the city to recover the percentages upon the gross 
earnings of the tramway lines both inside and outside of the city limits:— 
Held, reversing the judgment appealed from, the Chief Justice and Killam. 
•I., dissenting, that the city was entitled to the specified percentage upon 
the gross earnings of the company arising from the operation of the tram 
way both within and outside of the city limits.

Montreal v. Montreal Street Ry. Co., 4 Can. Ry. Cas. 114, 34 Can. S.C.R. 
459.

[Reversed in [1900] A.C. 100, 5 Can. Ry. Cas. 287: followed in Hamilton 
Street Ry. Co. v. Hamilton. 38 Can. S.C.R. 100 : distinguished in Hamilton 
v. Hamilton Street Ry. Co., 10 O.L.R. 575.]

Contract with municipality—Payment of proportion of gross re-
CEIPTK—“G R( >K8 RECEIPTS.”

A covenant by the defendants to pay to the plaint ill's a certain propor­
tion of the defendants’ gross receipts was held, in the circumstances of the 
case, to lie not beyond the powers of the plaint ill's, a city corporation, ami 
the defendants, a street railway company. I'pon the proper construction of 
the covenant, the term "gross receipts” was held to include fares paid by 
passengers without the corporate territorial limits of the plaintiffs, where 
these passengers began their journey upon the defendants’ railway beyond 
such limits; and also to include trallie receipts not yet earned, such as re­
ceipts from the sale of passengers’ tickets still outstanding.

Hamilton v. Hamilton Street Ry. Co., 4 Can. Ry. Cas. 146, 8 O.L.R. 455.
[Affirmed in 10 O.L.R. 575, 5 Can. Ry. Cas. 206. 38 Can. S.C.R. 106.]

Contract with municipality—Payment of percentage on gross re­
ceipts—“Gross receipts.”

An agreement lie tween the parties for the payment by the defendants to 
the plaintiffs of a certain percentage of the defendants* gross receipts was 
intra vires of both: that the term "gross receipts” includes fares paid by 
passengers outside the limits of the city of Hamilton. 'Hie term also in­
cludes moneys received from the sale of tickets which might possibly not 
he used in payment of fares. Judgment of Meredith, J., 4 Can. Ry. Cas. 
146, 8 O.L.R. 455, affirmed.

Hamilton v. Hamilton Street Ry. Co. (No. 1), 5 Can. Ry. Cas. 2U6, 10
O LR. 576.

[Affirmed in 38 Can. S.C.R. 106.]

Municipal corporation—Agreement with street railway company— 
Use of streets—Payment for.

By agreement between the city of Hamilton and the Hamilton Street Ry. 
Co., the latter was authorized to construct its railway on certain named 

Can. Ry. L. Dig.—42.
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street» and agrwd to pu y to thv city, inter alia, certain percentages on 
their groan receipts:— Held, following Montreal Street By. Co. x. Montreal,
| 1 !HMt| A.C. loo. that such payment applies in respect to all trallic in the 
. ity, including that originating or terminating in the a<ljoining township of 
Ihirton: lli'lil. also, that as. when the railway was extended into Barton, 
the company agreed with that township to carry passengers from there 
into the city at city rates, the percentage was payable on the whole of 
such trallii. and not on the portion within the citx on lx : Held, further, 
that tin- power of the company to construct its railxxax xvus not derived 
wholly from its charter, hut xvas subject to the permission of the city 
corporation: the city had, therefore, a right to stipulate for payment of 
sin-h percentages and the agreement was intra vires. The judgment of the 
Court of Appeal. Ml O.l..K. 575, affirming Meredith. -I., at the trial. 8 O.l..II. 
45.'», xvas allirmed.

Hamilton Street By. Co. v. Hamilton, .'IS Can. S.C.U. 10th
ltoVTKN AND BUFFI» RATIO OF TRACK MII.FACF TO 1XVRKA8FD IIH'CI ATION

The defendants passed a resolution authorizing certain extensions and 
changing some of the routes of the plaiutiiïs' railxvay. anil the plaintilTs 
relying upon a by-law living passed later to carry out the resolution, per 
formed certain xvork and incurred expense. The bx law xvas subsequently 
passed, read a lirst. second and third tilde at one meeting of the defend 
ants, signed b\ the clerk, scaled with the municipal seal, hut not signed 
by the mayor. In an action to compel the mayor to sign it and the de­
fendant* to accept an agreement to carry it out :—Held, that the companx 
took the risk of a hy-laxv lieing passed, and that they xvere not misled; 
and that xvithout the mayor’s signature it xvas incomplete and invalid:— 
Held. also, that txvo by-laws, set out in the judgment of MacMahon. •!., as 
to the routes anil speed of the pinintiiïa’ cars xvere, under the circumstances, 
valid as being within the defendants' power and authority under 59 Viet. < 
105 (tint.), which validated a by law of the defendants and an agree 
ment hctxveen plaintiffs and defendants under xvhicli the plaintiffs Imilt 
and operated their railxvay. By the original by-law, under xvhicli the road 
xvas authorized to Is* built and operated, as set out in the judgment of 
MacMahon. .1., the defendants xvere bound to establish nexv lines, as might 
lie directed by by-laxv of defendants, in the proportion of one mile of track 
to every ‘2.000 inhabitants of the citx then existing or thereafter extended, 
the population to la* ascertained as mentioned in the hy-laxv. and that in 
the event of any local municipality being annexed, the railxvays of the com 
pany within the annexed municipality, and the company in relation thereto 
should have all tin* rights and be subject to the terms of the by-laxv. A 
local municipality xvas annexed to the defendants’ municipality in 189S 
and at the time of annexation had a street railxvay trackage of 5.900 
feet. The population of the city in 1901 xvas .19,183 being an increase of 
•1.181. and the proportion of additional trackage to population xvas 11,04-1 
feet. By a subsequent by-laxv defendants xvere directed to construct 7.980 
feet of additional track:—Held, Maiden nan, -I.A.. dissenting, tliat under 
the original by-law the mileage of the local municipality must be added 
to the mileage of the lines in the city at the time of the annexation, and 
the amount deducted from the amount required by the last •mentioned by 
laxv, which xvas consequently bad as being in excess of the mileage the 
defendants could require.

Ixindon Street By. Co. v. Isnidon, 4 Can. By. Cas. 171.

PEBCF.NTAOK on CRONS FARMNT18—“WlIOl.K OPERATION OF ITS RAII.XVAY.”

By art. 1018 C.C. (Que.) "all thv clauses of a contract are interpreted
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thv one hy tin* other, giving to each tin- meaning derived from the entire 
Act.’' The u|i|ivlhmt company having vont rail vil with tin* respondent city 
to pay annually certain sp»*eilh*d percentage*- on tin* total amount of their 
gross earnings arising from the whole operation of their railway, ami it 
appearing from the rest of tin* eontrnet that the city considered territoriv. 
of outside municipalities were not included within its scope, and that it 
could only deal with streets within its jurisdiction, and that the company 
hud to make separate arrangements with outside municipalities in respect 
of tin* operation of the railway within their limits: Held, that hy tin* 
true construction of the contract tin* city was only entitled to percentages 
on the gross earnings arising from the whole operation of tin* lines within 
its own limits.

Montreal Street lly. Co. v. Montreal. n Can. Rv. Cas. *287. [lftOOJ A.V.
lOt).

[Followed in Hamilton Street R>. Co. \. Hamilton. .*18 Can. S.C.R. HHi. 
distinguished in Hamilton v. Hamilton Street Hy. Co., 10 O.L.R. 575.]

Statutory grants.
Where the Legislature re«|iiires that privileges shall he granted by by-law. 

they cannot he granted or aeipiired in any other manner, e.g., hy overt act, 
waiver or acquiescence either hy a committee of the council or bv the whole 
municipal council itself.

Montreal Street Hy. Co. v. Montreal, it D.L.R. 812.

Ct’RBFXT MlXICIPAl COXNIXT ÜKSTRIVTIONS AS TO IM VORTATION.

A company empowered to operate a street railway and to supply electric­
ity for light, heat ami power, over poles and wires erected in the streets 
and publie places of a city, may, without lirst obtaining the consent -if 
the city, transmit thereon electricity generated and developed beyond the 
city limits.

\\ innipeg Klee. Hy. Co. v. Winnipeg. 4 D.I..H. 1 111, [11112] A.C. 355.

FRAXCHIHKS—SWITCIIKS VsK OF HIGHWAYS.

A stipulation in an agreement between a county corporation and the 
railway company which deals in several respects with the entire line of an 
electric railway, that the company may construct, put in. and maintain 
such switches, and turn-outs, as may from time to time he found necessarx 
for the operating of the company’s line of railway on a named street, is to 
lie construed as of general application to the whole of the line upon the 
street named and not merely to the line of extension of the railway on that 
street, which tin* agreement uuthorizd. It is within the jurisdiction of 
the Chairman of the Ontario Railway and Municipal Hoard to const rtc- 
an agreement between a county corporation and a railway company grant­
ing power to enlarge the number of switches operated by the railway 
company upon a highway.

Re Waddington and Toronto & York Radial Ry. Co., ft D.L.R. 81, là Can 
Hy. Vas. 82.

Municipal fraxchini n Yai.iuity Intervention of Attornf.y-C,f.xi:rai..
A municipal corporation cannot attack the validity «if a contract between 

it and an electric railway company because tin* hy laxv authorizing its 
execution was not submitted to the electors for approval as required hx • 
t!4 of the B.C. Municipal Act of 18!>7. where the company had made large 
expenditures as a direct consequence of its execution, if not pursuant 
tin* contract. In an action hy a municipal corporation to obtain a déchu;' 
lion that a contract between it and an electric railway company is voit!
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because a portion of its conditions were ultra vires, the Court will not. ou 
such general claim, make a selection of such of its provisions as are ultra 
vires, but will leave that to lie settled in concrete eases questioning the 
validity of specific clauses of the agreement. The Attorney-General should 
lie made a party to a proceeding to question the power of an electric rail­
way company to operate its road notwithstanding informalities' in obtain­
ing the municipal franchise, where, after due notice to the municipality, an 
authorization of certain crossings had been made by the Hoard on the foot­
ing of the electric railway having the requisite franchise, file Point Grey, 
Hi H.C.il. 1174, distinguished. |

Hurnaby v. British Columbia Klee. Ry. Co.. 12 D.L.R. 320.

Contract for construction —Sanction of contract by shareholders.
Action for damages for breach of contract for eon struct ion of Icctrie 

railway. Plaintiff proved execution of the contract under corporate seal 
signed by president and secretary. The contract was never carried out:— 
Held, that R.8.O. ( 1807 ), c. 200, s. 17. had enacted that no such contract 
should lie of any force or validity until sanctioned by a resolution passed 
by the votes of the shareholders, in person or by proxy, representing two- 
thirds in value of the paid-up stock, at a general meeting specially called, 
and not having been complied with action should lie dismissed, hut under 
the circumstances without costs.

Thomas v. Walker, 1 O.W.N. 1004. Hi O.W.R. 751.

Municipal Ordinance.—By-law—Validity—Approval by ratepayers— 
Special privilege conferred by legislature.

A municipal by-law directing the execution of an agreement between the 
municipality of Point Grey and an electric railway company consenting to 
the construction of a tramway on certain streets of the municipality and 
also imposing terms on which cars should be operated, docs not confer such 
particular privilege, right or franchise as to require the «submission of the 
by-law to the ratepayers for approval under s. 04 of the Municipal Claiisna 
Act, B.C. Stat. 1000. where the railway company was empowered by e. 
65 of the B.C. Stat. of 1800. to construct and operate a tramway in that 
and other* municipalities subject to the consent of the municipal council 
being first obtained a ml to the latter's designation of the streets upon which 
the tramway should be built, although the permission of the municipal 
council was further specified by statute to lie upon such conditions as to 
plan of construction and for such period as might lie agreed upon between 
the company and the council; the purpose of the proviso requiring the con­
sent of the municipality is restrictive and not donative in character, and 
its function is to circumscribe, or impose conditions upon the exercise of 
the rights already conferred by the Legislature. [Re Point Grey Klee. 
Tramway By-law, Hi B.C.R. .'174, reversed. |

British Columbia Klee. By. Co. v. Stewart, Hi Can. Ry. Cas. 64, [11113] 
A.C. 810. 14 D.L.R. 8.

Kstoppel—Municipality—Waiver of right to assert forfeiture of
FRANCHISE.

Mere forbearance on the part of a municipality in asserting a forfeiture 
of a street railway company's franchise for noncompliance with its re­
quirements, does not amount to a waiver of or acquiescence in the default 
of the company.

Brantford v. Grand Valley Ry. Co., 10 Can. Ry. Cas. 408, 15 D.L.R. 87.
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Courts Railway commission—Forfeiture ok railway franchise.
Si live the Railway Act, ] 006, docs not confer jurisdiction on the Hoard to 

declare or relieve from a forfeiture, it being clothed only with such powers 
us are conferred by the Act. or by gome special Act, or sue has relate to 
the enforcement of orders, regulations and directions made thereunder, the 
Courts are not deprived of jurisdiction to declare the forfeiture of a street 
railway franchise for substantial breaches of its terms. [Waterloo \. 
Berlin, 7 D.L.R. 241, and in appeal, 12 D.L.R. .'WO, distinguished.]

Brantford v. (irand Valley l’y. Co., 16 Can. liy. Cas. 408, 15 D.L.R. 87.

Injury to adjoining property owner—Rfxtrkti.no access.
A property owner on the street affected who would sustain special dam­

age because of restricted access to his property if an electric railway line 
were extended along the adjoining street may sue the railway company to 
restrain the construction. authorized by the municipality if no
permission has been obtained from the Ontario Railway and Municipal 
Board by the company subject to its authority under the Ontario Railway 
Act, 3 & 4 Geo. V. c. 36, s. 250.

Mitchell v. Sandwich, Windsor & Amherst burg By. Co.. 10 Can. Ry. Cas. 
300, 32 O.laR. 697, 22 D.L.R. 531.

Exclusive rights, subject to franchises of other railways—Removal
OF RESTRICTIONS.

A municipal corporation granting a street railway company the exclus 
ive right to operate surface street railways in the city, for a term of 
years, subject to certain restrictions, effect wl by the franchises of other 
railways, cannot, after the removal of restrictions upon the termination of 
the other franchises, within the period of the grant, withhold its consent to 
the right to operate upon the portion of a street vacated by another fran­
chise, in the same manner as upon the other streets of the city. [Toronto 
Ry. Co. v. Toronto, [1606] A.C. 117, followed, 5 O.W.R. 130, 132, affirmed.]

Toronto Ry. Co. v. Toronto, 10 Can. Ry. (‘as. 323, 34 O.L.R. 456, 26 
D.L R. 681.

[Atlirmed in 20 Can. Ry. ( as. 115, 20 D.L.R. 1, |1916| 2 A.C. 542.] 

Exclusiveness upon termination of antecedent rights.
An agreement granting an exclusive franchise for a period of years over 

a defined area, and, so far as the grantor can. over another area in which 
a third party has existing rights, will take effect so as to confer on the 
grantee an exclusive franchise within the second area when the antecedent 
lights terminate. 20 D.L.II. 581, mi 11 i R. 156, affirmed.

Toronto v. Toronto Ry. Co., 20 Can. Ry. Cas. 115, [1016] 2 A.C. 542. 
29 D.L.R. 1.

Jurisdiction—Repair of roadway—Agreement with municipality— 
“Keep clean and in proper repair” -New paving—“Tracks.”

Under the Ontario Railway and Municipal Board Amendment Act, 1010, 
the Board has no jurisdiction to require the appellants operating a street 
railway along certain streets in Toronto to pave the part of the road used 
by the railway or to do works which would give the roadway a new char­
acter when the agreement with the municipality under which the appel 
hints operate (clause 6) provides that the appellants should “keep clean
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and in proper repair that portion of the traveled road between the rnil^ 
and for eighteen inches on either aide thereof."

Toronto Suburban Ry. Co. v. Toronto, 2ft Can. By. Cas. 2lift, [1015] A.C. 
51NI. 24 D.L.R. 260.
Am RATION OF ROUTE—MUNICIPAL CONHI NT.

'Ihe Toronto & York Radial By. Co., hv the terms of its franchise and 
h\ legislation, is authorized to deflect its lines from Yonge street in the city 
of Toronto, to a private right-of-way owned by it: the deflection is for the 
purpose of enabling it to operate the railway already located and con­
structed, and therefore the consent of the municipal council is not iicces-

Toronto & York Radial Kv. Co. v. Toronto, 21 Can. By. Cas. 167. 31 
D.L.R. 627.

Agreement with corporation—Construction—Liability.
A railway company which is obligated under a by-law granting it the 

right under certain conditions to construct., maintain and operate an 
electric railway, to pay an agreed rate for every mile or pro rata for a 
portion of a mile of railway operated, is liable to pay’ only for the portion 
of railway actually operated : if. however, the effect of the bylaw is that 
1 lie whole railway is to he operated, the company is liable in damages 
for nonperformance of this condition, the damage licing eipial to the amount 
the company would have had to pay had the whole line been operated.

Wentworth v. Hamilton Radial Klee. By. Co., 41 D.L.R. Iftft.

Aurikmi:nt with corporation—Construction—Operation—Former ac­
tion—Cause of action not the same—Same question not in issue 
—Res adjuihcat\—Estoppel.

A railway company which is obligated under a by-law granting it the 
right under certain conditions to construct, maintain and operate an ehn- 
trie railway, to pay an agreed rate for every mile or pro rata for a por­
tion of a mile of railway operated, is liable to pay only for the portion 
of railway actually operated : if. however, the effect of the by-law is that 
the whole railway is to lie operated, the company is liable in damages for 
nonperformance of this condition, the damage lieing cqiuiI to the amount 
the company would have had to pay had the whole line been operated. 
Where the cause of action is not the same as a former action (County 
of Wentworth V. Hamilton Radial Klee. By. Co.. 28 D.L.R. lift. 31 O.L.R. 
65ft, 33 D.L.R. 4311, 35 O.L.R. 434. 54 Can. S.C.R. 178), and the same 
Question was not in issue and was not raised or decided, there can be 
no application of the doctrine of estoppel or res ad judicata.

Wentworth v. Hamilton Radial Klee. By. Co., 23 Can. By. Cas. 201), 41 
O.L.R. 524. 41 D.L.R. MM).

1 LOCATION AND PLANS APPROVAL.

Clause 5 of the agreement between the Metropolitan Street By. Co. and 
the municipal council of the County of York, in schedule A of 56 Viet. c. 
114 (Out.), setting out that the location of the line of the railway in the said 
street or highway shall not be made until the plans shewing the positions 
of the rails and other works have been submitted to and approved by the 
warden, county Commissioners and engineer, and clause 3 of the agreement 
in schedule A of 60 Viet. c. 02. setting out that before the work is com­
menced upon any section of such extension, the plans setting forth the 
proposed location of the company’s tracks shall he approved by the coin 
mittee, form the very basis of all the work to be afterwards undertaken
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ami the production of the plans so approved cannot lie dispensed with hv 
the Ontario Railway and Municipal Hoard. [Toronto & York Radial Ry. 
Co. v. Toronto, 15 D.L.R. 270: Toronto v. Met] Ry. Co., 1 Can.
Ry. Cas. 03, 31 O.R. 367, applied.]

Re Toronto & York Radial Ry. Co. and Toronto. 26 D.L.R. 244.
Ol’l RATION ON CITY STREETS—CONSENT OF MUNICIPALITY.

I lie provisions of s. 235 of the Railway Act. 1006. requiring the consent 
by by law of the municipal authority of a city or incorporated town before 
any company can carry its lines upon the highway, only applies to a street 
railway or a railway operated as such.

Re London Railway Commission, 32 W.L.R. 224.
B. Use of Streets; Wires; Poles; Snow.

(•HADING STREET—DAMAGE lO LAND ADJOINING—SUPPORT.

A street railway company, in grading a street in Vancouver, in accord­
ance with an agreement entered into with the corporation, pursuant to 
the Vancouver Incorporation Act and Amendment of 1S!V>. is not liable 
for damages for loss of support caused to lands adjoining the street.

Macdonell v. British Columbia Klee. Ry. Co.. 1* B.C.R. 542.

Regulation of use of highways—Fines and penalties.

(1) The Recorder's Court for the city of Montreal has jurisdiction to 
try an action for the recovery of a line imposed for a breach of the eon 
dit ions in a by-law to grant a street railway company certain privileges. 
The fact that a contract is entered into by the city and the company, to 
carry out the by-law, does not alter the nature of the duties prescribed 
by the latter, so as to convert them into contractual obligations. (2) 
When a municipal by law has a proviso to be carried out upon an order 
to lie given by the council, the adopt ion by the latter of a. report of one 
of its committees empowered to deal with the matter, recommending per­
formance and that instructions lie given for the purpose, amounts to a 
substantive order, as required by the by-law. (.'it A clause in a by-law 
imposing a penalty, that it< enforcement shall devolve upon an olliccr 
named, makes it his duty to initiate and carry oil proceedings, but does 
not. mean that lie must do so in bis own name. (4) A covenant in a 
contract between a city and a street railway company, that the latter, in 
ease of annexation by the former “of any of the outside municipalities, 
shall extend its system” thereto, is binding only as to the outside munici­
palities that were, at the time of tin* contract, contiguous to and adjoin­
ing the city. (5) A company cannot be compelled to execute a covenant 
into which it has no power to enter under its charter. (6) When a eon 
tract between a city and a street railway company, to build and operate 
a railway, designates the streets in which this is to lie done, and a cove­
nant is added that in case of the annexation of neighbouring territory, 
the company shall extend its railway to it, when ordered to do so. the 
order to lie effective, must designate the streets in the new territory to 
which it is meant to apply. (7) A covenant to extend a railway into 
“outside municipalities” thereafter to be annexed, does not apply to “parts 
of outside municipalities” which are annexed. (8) Nor can the company 
he compelled to carry it out. until the city has complied with subsequent 
legislative enactments of a public nature, for the protection of interested 
parties.

Montreal Street Ry. Co. v. Recorder’s Court, 37 Que. S.C. 311 (David­
son. J.).

| See Quebec Ry.. etc., Co. v. Quebec, 41 t ail. S.C.R. 145, affirming 17 Que. 
K.B. 256, 32 Que. S.C. 4811.]

3736
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Use of streets—By-law—Penalty.
The city enacted a by-law granting the company permission to use its 

streets for the construction and operation of a tramway, and, in con­
formity with the provisions and conditions of the by-law, the city and 
the company executed a deed of agreement respecting the same. A pro­
vision of the by-law was that “the ears shall follow each other at intervals 
of not more than live minutes, except from eight o'clock at night to mid­
night. during which space of time they shall follow each other at intervals 
of not more than ten minutes. The council may. by resolution, alter the 
time lixed for the circulation of the cars in the different sections.” For 
neglect or contravention of any condition or obligation imposed by the by­
law. a penalty of $4(1 was imposed to he paid by the company for each day 
on which such default occurred, recoverable before the Recorder’s Court, 
“like other fines and penalties.” An amendment to the by-law, by a »ubse- 
quent by-law. provided that “the present disposition shall Ik* applicable 
only in such portion of the city where such increased circulation is required 
by the demands of the publie”: — Held, that default to conform to the con­
ditions and obligations so imposed on the company was an offence against 
the provisions of the by-law. and that, under 20 & 30 Viet. e. 57, s. 50 (!).), 
the exclusive jurisdiction to hear and decide in the matter of such offence 
was in Recorder's Court of the city of Quebec. Quebec Ry. v. Recorder's 
Court, 17 Que. K.13. 250, 32 Que. S.C. 480, allirmed.

Quebec Railway, Light & Power Co. v. Quebec, 41 Can. S.C.R. 145.
[See Montreal Street Ry. Co. v. Recorder’s Court, 37 Que. S.C. 311.J

I)t'TY AND CARE OF STREET RAILWAY.

Apart from statutory enactment, a street car and other vehicles have 
equal rights of the same kind to the concurrent use of the streets, the 
rights and duties of both are reciprocal and mutual, and each is bound 
to the exercise of reasonable care in self-protection and in avoiding harm. 
[Jones v. Toronto & York Radial Ry. Co., 25 O.L.R. 158. specially referred 
to.)

Carleton v. Regina, 1 D.L.R. 778, 20 W.L.R. 305. 5 S.L.R. 00.
[ Referred to in Balke v. Edmonton, 1 D.L.R. 870. 4 Alta. L.R. 400.]

Franchises—Rights in and to use of streets—Duty to pave between
ANI) OUTSIDE OF RAILS.

Where the predecessor of a street railway company, on being granted a 
long term franchise by the predecessor of a municipal corporation to build 
a street railway in a public highway in close proximity to a large and 
rapidly growing city, agreed that tin* traveled portion of the highway 
lietween the rails and for eighteen inches outside thereof should be kept clean 
and in proper repair by the railway (such agreement being confirmed by (13 
Viet, (tint.) c. 124), the company is bound to pave between its rails ami for 
eighteen inches outside thereof at its own expense on the highway becoming 
a city street and being subsequently paved by the municipality, notwith­
standing the highway was but an unpaved "mud road” when such agreement, 
was entered into. The Ontario Railway and Municipal Board, under s. 3 of 
.10 Edw. VII. (Out.) c. 83, which provides that the Board may require the 
making of changes, repairs, improvements or additions which ought reason­
ably to Im* made in the tracks used by any railway company in connection 
with tlie transportation of passengers, freight or property, in order to pro­
mote the security or convenience of the public, has power to require a street 
railway company, at its own expense, to pave between its rails and for 
eighteen inches outside thereof on the subsequent paving by a city of the
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highway on which the trucks were la id, notwithstanding the fact that when 
the company acquired its franchise and laid its tracks on such highway 
it was a mere “mud road” lying beyond but in close proximity to the limits 
of a large and rapidly growing city ; since the word “tracks” as used 
in s. 3 must he given its widest meaning so as to include not only the rails 
thereof, but also that part of the highway occupied hv the railway itself. 
The power of the Board, under s. 3 of 10 Edw. VII. (Ont.) e. 83, to require 
a street railway not constructed under an order of the Board, to pave 
between its rails and outside thereof, is not affected by e. 54 of 1 Geo. V. 
(Ont.), which is applicable only to such railway as may have been con­
structed under an order of such Board. On requiring a street railway 
company to pave between and outside of its rails, the Board should pro­
scribe the materials to be used, and not leave it to the determination of 
the engineer of the Board in the event that the city and the railway com­
pany cannot agree in respect thereto. [New York v. Harlem Bridge, etc., 
By. Co., 180 X.Y. 304, followed.]

He Toronto and Toronto & Suburban llv. Co., 13 D.L.R. 075, *20 O.L.H. 
105.

VSR OF KTRKF.TS FOB I'Ol.KS AND WIRES CARRYING I I IK'TRIC CURRENT—AGREE­
MENT TO KEEP POWER HOUSES WITHIN CITY LIMITS.

It was a term of the agreement between the plaintilfs and the Winnipeg 
Elec. Street By. Co. that the company would place and keep within the 
city limits all their engines, machinery, power houses, etc., for their 
street railway system, and the agreement further provided that, in so 
far as its terms and conditions related to the operation, conduct and 
management of the railway system, the same and the fulfilment of same 
should lie conditions precedent to the continued enjoyment of the privi­
leges and rights of the c« ay. In 11104 the above-named company 
amalgamated, under the name of the defendants, with the Winnipeg Gen­
eral Power Co., which had. under its charter powers, constructed a hydro 
electric plant at Lae du Bonnet, on the Winnipeg river, and a line of 
poles and wires for the transmission of the electric current to the city. 
The power company’s Act of incorporation gave it the right to erect 
poles and wires in the streets of the city for the purpose of convey­
ing electric current for lighting, heating or supplying motive power 
with the consent of the council. No such consent was ever given 
or asked for, but after the amalgamation the defendants discontinued 
the use of their steam power plant in the city, and operated their 
street railway system by power derived from the alternating current 
brought into the city from the power plant at Lac du Bonnet and 
changed at a transforming station in the city into the direct current 
used for propelling the cars:—Held (Richards, .LA. dissenting). that there 
had been no breach of the term of the agreement first above referred to, 
that there was nothing in the agreement requiring the defendants to 
generate their own power for the purpose of operating their cars, that 
they would have the right to purchase power for that purpose from 
any other company, and that the power used in propelling the cars was, 
in fact, generated within the city limits. Per Mathers, J., in the Court 
lielow:—There was a distinct breach of the agreement for which an ac­
tion for damages would lie, but the keeping of the power house within 
the city was not a condition or term relating to the “operation, conduct 
and management” of the railway system, and, therefore, there was no 
forfeiture of the rights and ges of the defendants. Moreover, if
the agreement had fully provided for such forfeiture, the city had waived

4
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it by afterwards jias>ing by-laws fixing schedules for the running of the 
cars, by calling on the company to proceed at once with the construct ion 
and operation of new lines, which were accordingly built and subsequently 
operated at great expense to the company, and by accepting five per cent 
of the gross earnings of the company under the agreement, all
these things having been done after the plaintiffs had full knowledge of 
the alleged breach of the agreement. The defendants, through the amal­
gamai ion with the power company, had also acquired the right to develop 
electric energy outside the city and to distribute it in the city through 
poles and wires for lighting and commercial power purposes, but only 
with the consent of the city council ; and their own act of incorporation 
empowered them to furnish light and power and use the streets for those 
purposes, but only when authorized by u by-law of the city :—Held, (1) 
as no such consent had lieen given or by-law passed, the plaintiffs were 
entitled to an injunction to prevent the defendants from erecting, main 
tabling or re-erecting poles or wires on the streets, lanes or highways 
of the city for the transmission of electric energy for any purpose other 
than for their street railway and requiring the defendants, upon due 
notice, to remove all such jades and wires now used by them for any such 
other purjiosc. (2) The city was not estojqted from applying for the in 
junction by having applied for. taken and paid for |lower transmitted 
xvit It its knowledge, over the jades and wires objected to. from the jilant 
outside the city without its consent and against its protest. (3) The 
issue by the city engineer of a permit for the erection of the jades and 
wires objected to. intended only to authorize the use of them for electric 
lighting |iur|Mises. did not obviate the necessity of the consent of the city 
being obtained for the transmission of current for power purjioses. Such 
a permit amounted to no more than a license to erect the jades and 
wires which might lie revoked at any time. The Manitoba Electric & (ins 
Lighting Co., incorjairated in 1HSU bv special Act of the Legislature, had 
power to list* the streets of the city for carrying on the business of elec 
trie and gas lighting within the city with the authority of the council 
and iijaiii obtaining permits from the city engineer. It carried on this 
business with the necessary authority until 18!is. when it conveyed by 
deed its systems of gas and electric light works and also “all franchises, 
rights, powers, assets, plant and appliances” to the Winnijieg Klectric 
Street Ry. Co. The Gas Com jinny's Act gave it power to alienate “any 
of its personal projiertv, lands, tenements, rights and franchises or inter­
est therein as it might see Ht.” The defendants had also, in 1900. ac­
quired by deed from the North-West Klectric Vomjiany, which had been 
imorjiorated by letters patent under the Joint Stork Comjianies Act. its 
system of electric lighting and power works, which it had lieen ojierat- 
ing in the city under conditions similar to those of the gas company, 
and also all its “franchises, rights, powers.” etc.:—Held, that neither 
the gas company nor the electric company had power to alienate its cor- 
jiorate jlowers, and that the defendants had not. by said deeds, acquired 
any right to erect or maintain poles and xvires in the streets of the city 
for purjioses of electric lighting, heating or power, unless authorized to do 
so by by-law of the city, although those companies which were now de­
funct, had formerly acquired and exercised such rights:—Held. also, that 
the Attorney.General was not a necessary party to the action. | Kcnclon 
Kails v. Victoria Ry. Vo., 29 Gr. 4, followed; Wallasey Local Hoard v 
Gracey (1887), 30 Ch. I). fi93, distinguished.] The ratification by Act 
of the Legislature of the by-law of the city providing for the agreement 
between it and the company gave the terms of the by-law the force of a

93
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statute, and tin-leaf ter the plaintiffs could not by any action of theirs 
lose their right to insist upon the company's complying with the terms 
of the statute ami the by-law, or give the defendants any additional rights 
by estoppel, waiver or acquiescence. (Pembroke v. Canada Central Ry. 
Co. (188;$), 3 O.K. 503; Port Arthur v. Fort William (IStiK), 2.'» A.I?. 
(Ont.) Ô22, and Toronto v. Toronto lly. C’o. (1900), 12 O.L.R. 534. dis- 
tinguished.] 1'he parties being unable to agree on settling the minutes 
nf the judgment to be entered, the matter was afterwards brought before 
the Court, when counsel for defendants for the first time pointed out 
that the relief granted went beyond that asked for by the statement ot 
claim:—Held, that the statement of claim should not be amended at tlii- 
stage, although asked for by the plaintiffs, but that, under all the eircum 
stances, the judgment should stand.

W innipeg v. W innipeg Klee. lly. t o.. 20 Man. I>.U. 337, 1<> W.L.ll. <12.
MVMVll'AI. BY-LAW HKUM.ATIXG KRKtTlOX OK WHIRS AM) 1*01 KS IN 8TUKI.1S

—Com pkx nation—H km oval ok polks axd wihks.

A by-law of the city of Winnipeg, passed to regulate the erection and 
maintenance of electric poles and wires, specially provided that it should 
not be applicable to poles or wires erected or required to be erected for 
the purpose of operating an electric street railway system, and that as 
to other poles ami wires it purported to regulate their erection or main 
tenante only upon streets and public places vested in or under the con 
trol of the city. Subject to these limitations, paragraph I of the by-law 
provided that no pole or wire should be erected without a permit from 
the city: paragraph 3, that every permit should lie subject to revocation 
by the city at any time, in the absence of an agreement ratified by by­
law. without compensation, that the acceptance of a permit should con. 
stitute an agreement, and that upon revocation poles and wires should be 
removed within 14 days after notice, etc.: ami paragraph 4. that the olli 
cere of the city were authorized and directed to cut down poles and wires 
not removed after notice of revocation, etc. Upon a moton to quash the 
by-law:—Held, having regard to the provisions of the Winnipeg charter, 
and especially s. 703, subs. 123, that the provisions of the by-law were 
not ultra vires, unreasonable, or oppressive:—Held, also, that the by-law 
did not interfere with the vested interests of the applicants under the 
various statutes incorporating them and granting them certain powers 
and privileges ami under agreements made pursuant to these statutes.

(Winnipeg v. Winnipeg Klee. lly. Co., 13 W.L.R. 21, 10 W.L.R. 02. re­
ferred to.j

lie Winnipeg Klee. Rv. Co. and Winnipeg. 10 W’.L.R. 054.
Jt’RIRDICTIOX OK ONTARIO RAILWAY AM) Ml NKIPAI. BO.\R!>—OrDKR FOB 

RKPAIIt AM) RKXEWAL OF TRACKS—“COXSTRICT,” MKAXIXU OK.

(1) The Ontario Railway and Municipal Hoard had power, under ss. 
03, 04 of the Ontario Railway and Municipal Hoard Act. 1000. to make 
an order requiring the Toronto Ry. Co. to repair, renew, and restore to a 
suitable and satisfactory condition the tracks and substructure in use 
upon a certain struct in the city of Toronto formerly in the town of To­
ronto Junction, over which the company operated its tracks; and there 
was jurisdiction to make the order notwithstanding the absence from the 
record of the Toronto Suburban Street lly. Co. Construction of the agree­
ment between the corporation of the town of Toronto Junction and the 
Toronto Suburban Street Ry. Co., of the lltli November. 1 Still, validated 
and confirmed by 63 Viet. e. 103 (Ont.) and set out in schedule It., there­
to; and of the agreement between the town of Toronto Junction, the To-
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ronto Ry. Co., and the Toronto Suburban Street Ry. Co., of the 0th Oc- 
tôlier, 1S99. validated and voufirmed by the name statute, and aet out in 
schedule D. “Construct,” in clause 12 of the first-mentioned agreement, 
requiring the company to construct the tracks and superstructure ac 
cording to the liest modern practice from time to time in general use. 
is not confined to original construction, but includes necessary recon­
struction,—the meaning is “construct from time to time” or "construct 
and maintain”:—Held, also, that the railway was a street railway, with­
in s. 2 (21) of the Ontario Railway Act. 1900; a. 104. which provides for 
the case of a railway liecoining «langerons from lack of repairs or renewals, 
applies to street railways: and the Board had power, under that Aet. 
to deal with such a situation—that is, of danger to the public—independ- 
vntly of the agreements between the municipality and the railway com­
pany. Semble, also, that the Ontario Railway and Municipal Board 
Amendment Act, 1910, passed while the proceedings before the Board were 
pending, but before the hearing, under which the powers of the Hoard 
were enlarged, also applied—the effect of certain sections of the new Act 
being to modify the general rule that pending proceedings are not to la* 
affected by new legislation.

Re West Toronto and Tor «into Rv. Co., 2â O.I..R. 9. 20 OAV.R. 271.

Khkctioîi ok polen—By-law fob removal.
A city that has, under a general by-law. granted permits to a company 

to eri'ct p<iles in its stn-ets and public places cannot, after such permits 
have been aeteil upon, reipiire the removal of such poles on the ground 
that the permits were void because issued without the adoption of a by­
law in each instance. [Winnipeg v. Winnipeg Klee. Ry. Co., 20 Man. 
L.R. 337, 10 W.L.R. 62, reversed.]

Winnipeg Klee. Ry. Co. v. Winnipeg, 4 D.L.R. 1 Iff. [1912] A.C. 3.10.

Erection of roues—Transmission of electricity.
Power granted under 43 Viet. (Man.) c. 30 to a company to “break 

up, dig, and trench so much and so many of the public streets, roads, 
sijiiares, highways, and other public places in any municipality . .
as may at any time tie necessary or requiml for laying down <ir erecting 
[or repairing] the mains, pipes or wires to conduct” gas or electricity, 
will permit the erection of poles therein to carry wires necessary for the 
conveyance of electricity. [Winnipeg v. Winnipeg Elec. Ry. Co., 20 Man. 
L.R. 337, 1« W.L.R. 02, reversed.]

Winnipeg Elec. Ry. Co. v. Winnipeg, 4 D.L.R. 110, [1912] A.C. 3ÔÔ.

Erection of i‘«ii.es and ei.fxtric wires.
All doubt as to the power of a company to erect poles to carry elec­

tric will's through the streets and public places of a city is concluded 
by tin- fact that the city agreeil to grant the company permits, under 
certain «‘«militions, to erect poles therein, and mpiiring that it should 
permit the us«» thereof by other companies, and also by the city for wires 
of its fire alarm system, or for heat and light.

Winnipeg Elec. Ry. Co. v. Winnipeg, 4 D.L.R. 11(1, [1912] A.C. 355.

Cost of repairs—Maintenance of roadway.
A corporation obliged to maintain a public mail which enters into a 

contract authorizing a company to construct and ojierate a tramway on 
said road on condition of maintaining it and keeping it in repair docs
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not acquire a privilege on tlie tramway for the coat of repairs which it 
was obliged to make owing to the insolvency of the company.

Morse v. Levia County Ry. Co., 30 Que SX*. 333.

OllHTBUCTlOX OF STREET—A( < VMV1.ATIOX OF SHOW.

An action was brought against the city of Toronto to recover damages 
for injuries incurred by reason of snow having Itccn piled on the side of 
the streets, and the street railway company was brought in as third 
party. The evidence was that the snow from the sidewalks was placed 
on the roadway immediateh adjoining by servants of the city ujul snow 
from the railway tracks was placed by servants of the railway company 
iijioii the roadway immediately adjoining the track without any permission 
from the city, thus raising the roadway next to the track, where the ac­
cident occurred, to a height of about twenty inches iilsive the rails. The 
jury that the disrepair of the street was the act of the railway
company, which was therefore made liable over to the city for the dam­
ages assessed. The company contended on appeal that the verdict was 
perverse and contrary to evidence:—Held, allirming the decision of the 
Court of Ap|H‘al. that under the evidence given of the manner in which 
the snow from the track had lieen placed on the roadway immediately 
adjoining, the jury might reasonably be of opinion that if it had not 
lieen so placed there the accident would not have hnpjiened, and. that this 
was the sole cause of the accident.

Toronto Ry. Co. v. Toronto, 24 Can. N.C.R. 380.
(Commented on in Mitchell v. Hamilton. 2 O.L.R. 38.]

Agreement for removal of know.
A covenant or agreement in a contract between a city municipality and 

a tramcar company, pursuant to a by-law granting the privilege to operate 
tramcars on certain conditions, that the company shall pay the city one- 
half the cost of the removal of snow from the entire street surface, in 
the streets where the tramcars pass, is not an agreement of a commercial 
nature, within the meaning of art. 421 C.C.I*. Hence, a trial by jury 
cannot be had in an action brought under the agreement by the city 
against the company, to recover the cost of removal of snow.

Montreal Terminal Ry. Co. v. Montreal, lit <}uc. K.B. 2Hi.

Rii.ht to clear h e and snow into the streets—Electric sweeper.
The City Council of Montreal being bound as the road authority to 

remove the ice and snow on the streets from curb to curb, including the 
snow thrown or falling thereon from the roofs of houses and removed 
thereto from the sidewalks:—Held, that the respondent street railway 
company, having contracted with the city to keep their track free from 
ice and snow, did not. having regard to the surrounding circumstances.
and in the absence of words expressly or impliedly forbidding it..... in in it
a nuisance by sweeping their snow into the street. |Ogstcn v. Alierdeen 
District Tramways Co., f 18971 A.C. Ill, distinguished.) Held, also, that 
the city having granted to the company all rights and privileges necessary 
for the proper and cllicicnt use of electric power to operate ears in the 
streets in the manner successfully in use elsewhere, the latter could not 
Is* prevented from using the electric sweepers. 11 Que. K.B. 438. allirmed.

Montreal v. Montreal Street Ry. Co., 11003] A.(\ 482.
| Distinguished in Bell v. Cape Breton Klee. Co., 37 X.N.R. 303 : Minier 

v. Halifax Klee. Tramway, 37 X.S.R. 348.]

4



8TKKKT RAILWAYS.<•70

REMOVAL Ol s NOW l-'ALLS—KLKCTRIC SWEEPER—CONSTRUCTION OF AGRKK-

Tin* agreement with the plaintill's under which the defendant's railway 
is operated provides that the track allowances shall be kept free from 
snow at the expense of the defendants, so that the cars may he in u*>e 
continuously; and that if the fall of snow is less than six inches at any 
one time, the defendants must remove the same from the tracks, and 
'hall, if the city engineer so directs, evenly spread it on the adjoining 
portions of the roadway, hut should the quantity of snow at any time 
exceed six inches in depth, the whole space occupied*as track allowances 
shall he at once cleared of snow, and the snow removed and deposited at 
such points on or oil' the street as may he ordered by the city engineer, 
fi.*) Viet. e. Ml, s. 2ô (Ont.), passed to construe the above, enacts that the 
defendants shall not deposit snow on any street, square, highway or other 
public place in the city of Toronto without having lirst obtained the per­
mission of the city engineers—Held, that there was nothing in the above 
to prevent the defendants from sweeping the small snowfalls or the large 
to the sides of the road by means of an electric sweeper, and the purpose 
of the application I icing to prevent the use of the sweeper altogether, the 
appeal should be dismissed.

Toronto v. Toronto Rv. t o.. Id O.L.R. 205.
Removal of snow from tracks.

Ry the provisions of a municipal by-law, to which a street railway com­
pany were bound to conform, the company were obliged to remove snow 
from their tracks in such manner as not to obstruct or render unsafe the 
free passage of sleighs or other vehicles along or across the street. After 
a heavy snow-fall the company removed the snow from their tracks, the 
result being that there was a bank of several inches at each side of the 
tracks to the level of the snow-covered portions of the street :—Held, 
that the company had not discharged their obligation and that they were 
liable to indemnify the city against damages recovered against the city 
by a person who had in consequence of the bank been upset while driving 
along the street. Judgment of Rose, J.. alliriucd.

Mitchell v. Hamilton. 2 O.L.R. 68 (C.A.L
l\X« EKSIVK SPEED—Nl'IRAM E CAUSED BY DEPOSITING SNOW ON STREET.

The defendant company removed from their tracks snow which ac­
cumulated there during a heavy snow storm, and deposited it upon the 
highway in such a way as to make it impassable to waggons, which were 
forced, in consequence, to make use of the company's track, of which the 
company had notice. Plaintiff's horse and waggon, while proceeding along 
the track, was overtaken by ont» of defendant's ears, and. before it could 
escape, was run into and the horse, waggon and harness, and the contents 
of tlie waggon injured. The evidence showed that the car. at the time, 
was being driven at an excessive rate of speed, and that the driver of the 
waggon made repeated efforts to attract the attention of the mot or mail, 
but failed to do so although there was sufficient light and there was an 
unobstructed view of the place where the waggon was at the time of the 
accident for a distance of four hundred yards:—Held, in an action claim­
ing damages for negligence, the plaintiffs were entitled to recover. Held, 
that the blocking of the highway by defendant constituted in fact as 
well as in law a nuisance, and, the common law having been infringed, 
there was no burden east upon plaintiff to show a requirement by the 
local authorities to level the snow to a certain depth over a certain area,



SIKH K I RAILWAYS. tîT 1

and that such requirement had not been complied with. Held, also, that 
if contributory negligence was relied on. the case was one in which dr 
fendants must not only prove Mich negligence, hut. also, that it was of 
Midi a character that they could not by the exercise of ordinary care ami 
diligence have averted the mischief which happened. Held, also, that the 
restrictions in the company's charter in relation to the levidling of snow 
placed upon the highway, amounted to a condition.

Hell v. Cape Breton Klee. Co., 37 X.K.H. "JUS.

CaKB or RTHEKTH—Ar.RK.KMENT WITH CITY— l$KMOVAI. OF KNOW —\o\| BA­
SANTE.

The Saint John Ry. Co. acquired the Saint John Street Railway in 
18ÎI4, subject to the obligations of keeping in repair the streets in which 
the railway ran. as provided by s. 10 of 30 Viet. c. 33, and also the obliga­
tion of removing the snow and ice as provided by s. 10 of 33 Viet. e. 
20. In 1803 the Act 38 Viet. e. 72, was passed, s. 0 of which authorized 
the company to agree with the city of Saint John to pay the said city 
an annual sum to Is- agreed upon as a consideration for taking care, etc., 
of the streets and the removal of the snow thereon, relieving the company 
from all liability for the same during the eon tin nance of the agreement. 
Acting under the authority of this section, the company and the city en­
tered into a contract by which the city undertook to do what, hv the 
section, it is authorized to do:—Held. (per Tuck. C.J., llanington. Bark­
er and McLeod. JJ.), in an action for damages caused by the defendants* 
negligence in not removing the snow in a street through which the railways 
ran, that s. 0, and the agreement, made thereunder, imposes upon the city 
no greater liability in respect to the care of the streets than otherwise 
attaches to them as a municipal coronation, and neglect to remove the 
enow was a mere nonfeasance for which they were not liable at the suit 
of a private individual, and a nonsuit should lie entered. Per Gregory. 
Î. That there was a statutory obligation on the railway company to level 
the snow and keep safe in that respect for publie travel the streets where 
the raihvuy runs. That while the Act 38 Viet. e. 72 does not impose a. 
duty on the city, it authorizes it in this instance to become a contractor 
for the jicrformance of the work, and to stand in the place of the company 
in respect to all its liabilities in regard to the removal of snow, and the 
city is liable to a private individual for damages caused by its failure to

Met rea v. Saint John, 30 X.B.R. 144.

Xvikaxcb—Removal of snow and ice from track to adjacent POR­
TIONS OF STREET.

Defendant company, operating a tramway line in H., was empowered 
by its Act of incor|>oratinn and the rules made thereunder to remove 
snow ami ice from its tracks, to enable it to operate its ears, “provided" 
that, in ease of such removal, it should be the duty of the company to 
level the snow ami ice so removed to a uniform depth to lie determined by 
the city engineer, and to such distance on either side of the track as the 
engineer should direct, or to remove from the street all snow and ice 
disturlied, ploughed or thrown out. etc., within 48 hours of the fall or 
disturbance, etc., if the city engineer should so direct. In exercise of the 
power conferred upon it the defendant company swept snow from its 
tracks ami piled it up on either side of the road in Hii'di a way as to 
form a ridge or bank which caused a sleigh driven by plaintiff to slew, 
throwing him out and severely injuring him:—Held, that the removal
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l»y the company, under the powers conferred upon it, of .-now and ice, 
and placing it upon other portion* of the street, was not to lie treated 
as a nuisance for which the company would lie responsible in damages. 
Semble, that, irrespective of any directions given liy the engineer, it was 
the duty of the company, in removing snow and ice from it* track and 
throwing it upon adjacent parts of the street, to do so in a reasonably 
careful manner, and with a just regard to the rights and interests of the 
public, and that if the question had been left to the jury in this way a 
verdict for the plaint ill" based upon sullicieiit evidence could not have lieen 
disturlted. Also, that the company would be responsible for the conse­
quences of failure on their part to carry out the directions and deter­
mination of the city engineer, but, in the absence of such directions and 
determination, they were only bound to act in a reasonably careful man­
ner, and the adequacy of their performance of the duty cast upon them
was to be determined by the circumstances of the case.

Mailer v. Halifax Klee. Tramway Co., 37 X.S.R. 54(1.
| Allirmed in .‘17 Can. KC.lt. 94, 5 Can. Ry. t as. 454. )

Accumulation of snow on tracks—Duty of removal— Xkuliufmk.
Where a street car company has by its charter privileges in regard to 

the removal of snow from its tracks and the city engineer is given power 
to determine the condition in which the highway shall be left after a 
snowstorm, a duty is cast upon the company to exercise its privilege in 
the lirst instance in a reasonable and proper way and without negligence.

Mailer v. Halifax Klee. Tramway Co., 5 Can. Ry. Cas. 454. 37 Can. 
8.C.R. 1*4.

1 Referred to in Toll v. Can. Pac. Ry. Co., 1 Alta. L.R. 532.)

Highways—Obstruction by sirkkt railway—Snow on tracks.
The failure of an electric railway company on removing snow and ice 

from its tracks into a highway, to level it to a uniform depth, as required 
by R.S.N.S. mOO, c. 71. s. 104, is negligence rendering it liable for injuries 
sustained us a result of such neglect. The onus rests on an electric rail­
way company, in an action against it for injuries sustained from snow 
removed from its railway tracks and left heaped up in a highway, to 
shew that it was levelled oil' to a uniform depth as required by R.S.N.S. 
1000, c. 71, s. 104. An electric railway company is not entitled to the 
verdict on an answer of a jury, under pnqier instruction as to the duty 
of the company, in an action against it for injuries caused by the heap­
ing up of snow by defendant company when removing same from its 
tracks, where the answer was to the effect that such accumulation of snow 
caused or contributed to the plaintiff's injury, although there was no 
express finding that the snow was negligently left in the highway, since 
the answer was sullieient to shew that the conduct of the defendant was 
inconsistent with due care, and that the snow was not levelled to a uniform 
depth as required by R.S.N.S. 1000. e. 71. *. 104.

Wright v. Pit:tou County Klee. Co., 11 D.I..R. 445. 1.'» Can. Ry. Cas. 504, 
47 X.S.R. 10(1.
1’RANCHIHKH—I)lTY TO 1‘AVK BKTWKK.N A Nil OUTS IDF, OF RAILS.

Where the predecessor of a street railway company, on being granted a 
long term franchise by the predecessor of a municipal corporation to build 
a street railway in a public highway in close proximity to a large and 
rapidly growing city, agreed that the traveled portion of the highway be­
tween the rails and for eighteen inches outside thereof should be kept clean 
and in proper repair by the railway (such agreement being continued by
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63 Vict. (Ont.) c. 124), (lu* company is bound to pave between its rails and 
for eighteen inches outside thereof at its own expense on the highway lie 
coming a city street and being subsequently pa veil by the municipality, not 
withstanding the highway was but an unpaved “mud road” when such 
agreement was entered into. [New York v. Harlem Bridge, etc., Ky. Co., 
186 N.Y. 3U4, followed.]

Ite Toronto and Toronto & Suburban I5v. Co., 16 Can. Ky. Cas. 65, 20 
O.L.R. 105. 13 D.L.R. 674.
FRANCHISES—Use of .street—1‘avino between and ovthiue OF RAILS— 

Cower of Ontario Railway anii Municipal Boarii—Materials.
The Ontario Railway and Municipal Board, under a. 3 of 10 Edw. VII. 

(Out.) e. 83, which provides that the Board may require the making of 
changes, repairs, improvements or additions which ought reasonably to be 
made in the tracks used by any railway company in connection with the 
transportation of passengers, freight or property, in order to promote (In­
security or convenience of the public, has power to require a street rail wax 
company, at its own expense, to pave lietween its rails and for eighteen 
inches outside thereof on the subsequent paving by a city of the highway on 
which the tracks were laid, notwithstanding the fact that when the com 
puny acquired its franchise and laid its tracks on such highway il was a 
lucre “mud road" lying beyond hut in close proximity to the limits of a 
large and rapidly growing city ; since the word "tracks" as used in s. 3 
must Is* given its widest meaning so ns to include not only the rails thereof 
but also that part of the highway occupied by the railway itself. The pow 
cr of the Ontario Railway and Municipal Board, under s. 3 of 10 Kdw. \ II 
(Ont.I c 83. to require a street railway not constructed under an order of 
such Board, to pave between its rails and outside thereof, is not alfcctcd by 
c. 54 of I Oco. Y. (Ont.), which is applicable only to such railways as may 
have been constructed under an order of such Board. On requiring a street 
railway company to pave lietween and outside of its rails the Ontario Rail 
way and Municipal Board should prescribe the materials to Ik* used, and not 
leave it to the determination of the engineer of the Board in the event that, 
the city and the railway company cannot agree in respect thereto.

Re Toronto and Toronto & Suburban Ky. Co.. 16 Can. Ky. Cas. 65. 20 
O.l,.It. 105, 13 D.L.R. 674.

Danv.erous placing of poi i. Want of i ightr—Collision—Liability ■ 
Negligence.

A street railway company is not liable for injuries resulting from a col 
lisiou of an automobile driven at night with a wire pole erected between 
the tracks, where the placing of the pole was done in pursuance of n 
municipal by-law* and under the supervision of the city engineer, and there 
lieing no municipal regulation us to lighting the pole fWeir v. Hamilton 
Street Ky. Co., 32 O.L.R. 578, 22 D.L.R. 155, reversed. |

Hamilton Street Ky. Co. v. Weir, 11» Can. Ry. Cas. 233. 51 Can. N.C.K. 
506 ; 25 D.L.R. 46.

Operation by municipality—Grooved rail—Negligence—Nuisance.
The ust* of a grooved rail at street intersections by a municipal corpora­

tion authorized by statute to build and operate a street railway, is not neg 
ligence, such a rail lieing in common use and necessary for its purpose. 
Neither, in the use of such a rail, can the corporation be deemed to main­
tain a public nuisance. for the legislature, in authorizing the construe- 

Can. Ry. L. Dig.—13.
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tion and operation of the railway, must lie taken to have authorized the use 
of such rails as were necessary for its reasonable operation.

Regina Cartage Co. v. Regina, 21» D.L.R. 420.
Tbacks—Altobation ok grade—Municipal regulation—Specification.

Where the pattern of rails laid by a street railway company is ap­
proved by the municipal authorities, a removal of the tracks by the mu­
nicipality for the purpose of altering the grade of the street does not give 
it authority to order the company to replace them with rails of a differ­
ent pattern, but it may require the company to keep its tracks level with 
the altered grade on a sufficient foundation although it cannot require the 
use of any particular foundation.

St. John Ry Co. v. St. John. 24 D.L.R. 5f)6.
Agreement with city—Con striction—Claim of corporation to recov­

er MONEYS EXPENDED IN REMOVING SNOW AND ICE FROM RAILED STREETS 
—Lia III LIT Y OF STREET RAILWAY COMPANY J CRISDICTIOX OF COURT -
—Exclusive jurisdiction of Ontario Railway and Municipal 
Board.

The Court has jurisdiction to entertain an action to recover a sum which 
the city was compelled to expend in removing snow and ice from certain 
streets in consequence of a breach of contract and negligence on the part of 
the company. The Ontario Railway and Municipal Board has not exclusive 
jurisdiction, under s. 22 of the Ontario Railway and Municipal Board Act. 
R.S.O. 1914, c. 180. The city is not compelled to make an application to 
the Board, under s. 21. for redress in respect of something that the 
company ought to have done and failed to do. S. 5 of “An Act respecting 
certain matters pertaining to the City of Toronto,” (13 Viet. c. 102 (Ont.) 
is not repealed by the Ontario Railway and Municipal Board Act.

Toronto v. Toronto Ry. Co., 42 O.L.R. 003.
Agreement with city corporation—Neglect of railway to remove

SNOW AND ICE.
Under ss. 21. 22 of the Ontario Railway Municipal Board Act, R.S.O 

1914, c. 180. the defendant company is liable for expense incurred by the 
plaintiff in removing snow and ice from the streets of the city, which it 
was the duty of the defendant company to remove. The refusal of the 
plaintiff's engineer to instruct the defendant company as to where such snow 
should be deposited does not release it from its liability for nonremoval.

Toronto v. Toronto Ry. Co., 4ti D.L.R. 435, 24 Can. Ry. Cas. 255, 44 O.L.R.

C. Fares; Car Service.
Extension of railway—Time tables—Open cars—Heating—Night 

cars.
Under the agreement between the plaintiffs and defendants, which is set 

out in 55 Viet. c. 09 (Ont.), the right to determine what new lines should 
lie established and laid down is vested in the city, and applies as well to the 
streets within the city as it existed at the time of the making of the agree­
ment, as to the streets in the territory from time to time brought within it; 
and for the company’s failure to establish and lay down such new lines, the 
city is not limited merely to the right provided for in the agreement of 
granting such privilege to others. The right, under such agreement to set­
tle the time tables and to fix the routes of the ears, to determine when open 
cars should be taken off in the autumn or resumed in the spring, and ns to
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when and how cars should he heated, is for the city engineer, subject to 
the approval of the city council. The city have no power to compel the 
company to continue to run after midnight any ear which, having started 
before midnight, cannot in due course finish its route by that time. On a 
special ease stated in an action only such questions will be answered as 
must necessarily arise in the action. The Court, therefore, in view of ($3 
Viet. e. 102, ss. 1 and 5 (O. ), being made applicable to the city declined to 
answer a question raised in a special ease as to the right of tin» city to 
have specifically performed those provisions of the agreement herein 
found in its favour: and an expression of opinion previously given against 
granting such specific performance, following Kingston v. Kingston Elec. 
Ry. Co. (1808), 25 A.R. (Out.) 402. was withdrawn.

Toronto v. Toronto Ry. Co., 4 Can. Ry. Cas. 159, 9 O.L.R. 333.
[Varied in 10 O.L.K. 057, 6 Can. Ry. Vas. 239; reversed in 37 Van. S.C.R. 

430, 5 Can. Ry. Cas. 250; varied, [1907] A.C. 315; approved in Toronto v. 
Toronto Ry. Vo.. |1010| A.C. 312; followed in Toronto x. Toronto Ry. Vo., 
11 O.L.R. 103; Montreal Street Ry. Co. v. Recorder's Court, 37 Van. S.C.R. 
317; Toronto v. Toronto Ry. Co.. 12 O.L.R. 534; referred to in Van. North. 
Ry, Co. v. Robinson. 43 Van. S.C.R. 410; relied on in Toronto Ry. Co. v. Tor­
onto, 19 O.L.R. 391$; Robinxin v. Van. Northern Ry. Vo., 19 Man. L.R. 3111. |

Time tables—Rovtem—Open cars—Niuiit cars.
Upon an appeal by the defendants and a cross-appeal by the plaintifTs the 

judgment of Anglin, J., reported 9 O.L.R. 333, 4 Van. Ry. Vas. 159, as to 
the construction in certain respects of the agreement between the City of 
Toronto and the Toronto Ry. Co. was affirmed except as to the running of 
night ears, the Court of Appeal being of opinion, reversing the judgment 
below on this point, that a ear which starts on its route before midnight 
must finish its route even if it has to run after midnight to do so.

Toronto v. Toronto Ry. Co., 5 Can. Ry. Cas. 239, 10 O.L.R. 057.
[Reversed in 37 Can. S.C.R. 430. 5 Can. Ry. Cas. 250.]

Use of man ways—Car service Time tahi.es.
Except where otherwise specially provided in the agreement between the 

Toronto Ry. Co. and the City of Toronto set forth in the schedule to c. 99 
of the statutes of Ontario. 55 Viet., in 1892, the right of the city to de­
termine, decide upon and direct the establishment of new lines of tracks anil 
tramway service in the manner therein prescribed, applies only within the 
territorial limits of the city a< constituted at the date of the contract. 
Judgment appealed from (10 O.L.R. ($57, 5 Can. Ry. Cas. 239), reversed, 
(lirouurd, J., dissenting. The city, and not the company, is the proper 
authority to determine, decide upon and direct the establishment of new 
lines, and the service, timetables and routes thereon. Judgment appealed 
from affirmed, Sedgewick, J.. dissenting. As between the contracting par­
ties, the company, and not the city, is the proper authority to determine, de­
cide upon and direct the time at which the use of open ears shall be dis­
continued in the Autumn and resumed in the Spring, and when the ears 
should be provided with heating apparatus and heated. Judgment appealed 
from reversed. Girouard. J.. dissenting. Upon the failure of the company 
to comply with requisitions for extensions as provided in the agreement, it 
has no right of action against the city for grants of the privilege to others; 
the right of making such grants accrues—ipso facto, to the city, but is not 
the only remedy which the city is entitled to invoke. Judgment appealed 
from affirmed, Sedgewick, J., dissenting. Cars starting out la-fore midnight 
as day-cars may be required by the city to complete their routes, although
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it may be necessary for them to run after midnight or transfer their pas­
sengers to a ear which would carry them to their destinations without pay­
ment of extra fares, hut at midnight their character would he changed to 
night-ears and all passengers entering them after that hour could he obliged 
to pay night fares, Sedgewick, J.. dissenting.

Toronto Ry. Co. v. Toronto, 5 Can. Ry. ( as. 250, 37 Can. S.C.R. 430.

Operation op carh—Fender—“Front" of motor car -Penalty.
By 1 Kdw. VII. e. 2.1, s. 1 (Ont.) it is provided that a street railway com­

pany. when operating any portion of their line by means of electricity, 
shall use “in the front of each motor ear a fender":—Held, that what is 
meant by the “front" «if the car is that end of it which when the car is in 
motion is the furthest forward, that is to say. furthest forward, in the 
sense that it would lirst meet a person or an object moving in the oppo­
site direction; ami the defendants operating a car for a distance of twelve 
hundred feet with the fender at the hack instead «if the front, as so de­
fined, were liable to tin* penalty prescribed by the statute. Judgment 
of the County C<iurt of York, allirmed.

Toronto v. Toronto Ry. Co., ô Cun. Ry. Cas. 234, 10 O.L.R. 730.

Newly annexed territory—STomno place»—Right to fix- Determina­
tion of engineer.

By s. 14 of the agreement entered into between the plaint ills and defend­
ants. set <mt in .15 Viet. c. 00 (Ont.!, the defendants are required to estab­
lish and lay down new lines and to extend the tracks and street car service 
on such streets as may he from time to time recommended by the city en- 
gineer and approve«l by the city council within such period as may he tixeil 
by by-law to he passed by a vote of two-thirds of all the members of the 
council; and all such extensions and new lines shall he regulated by the 
same terms and conditions us relate to the existing system, etc. A recom­
mendation was made by the city engineer to the city council that a double 
line of tracks sluiuhl be la'ul down ami the «air service ext«Tided on the con­
tinuation of one of the streets in the city, and a by-law was passed duly 
approving thereof and fixing the date for such service, of which the defend­
ants were duly notified. The continuation of said str«»et was in territory 
brought into the city subsequently to the entering into of the agreement: — 
Held, that the agreement applied ns well to streets brought within the city 
subsequently to the «‘iitering into of the said agreement as to those tlmn 
within ils limits. [Toronto v. Toronto Ry. Co. (1004), 5 O.W.R, 130, ;ii 
firmed by Privy Council, 42 C.L.J. 237; Toronto v. Toronto Ry. Co. (1004 ». 
9 O.L.R. 333. 10 Ü.L.R. 057. followed.! Held, also, that it was not 
essential that the city should pass a by-law as required by s. Id 
of 2 Edw. c. 27 (O.) which provides that prior to the passing a 
by-law authorizing any electric railway company to lay out or eon 
struct its railway on, upon or along any public highway, road, street, 
or lane, notice must be given similar to that required by s. 032 
of the Municipal Act, for that section only applies to those electric 
railways which come within R.S.O. 1897, c. 209, and had no applica­
tion to the defendants. The by-law for the laying out and construction of 
the extension was passed on the 10th April. 1905. while the statute for the 
annexation of the territory in question was not passed until the 25th of 
May, 1905; but the Lieutenant-Oovernor’s proclamation annexing the terri 
tory was issued on the 3rd March to take effect on the 10th March. 1905. 
to which no objection was ever taken. Held, that the bv-law was valid. 
By see. 5 of 63 Viet. c. 102 (Ont.) it is provided that if the railway company 
neglect or fail to perform any of their obligations under the Act and the
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agreement, and an action is brought to com in* I perl ovnia live the ( ourt be- 
lore whom the action is tried shall. notwithstanding aux rule of law or prac- 
live to the contrary, cin|uirc into the alleged breach, and in case a breach is 
found to have» been committed, shall make an order specifying what things 
shall lie doin' by the defendants as a siib-tantial compliance with the Act 
and agreement; which shall be enforcible in the same manner, etc., as a 
mandamus. Held, that an order could be made specifying what was neces­
sary to be done to constitute a substantial compliance with the agreement.
| Kingston v. Kingston & Caturaqni St. Ry. Co. (1893), 25 A.R. (Ont.) 492. 
specially referred to.| Held. also, that the corporation could enforce the 
laying out of such extension notwithstanding the option given by s. 17 of 
the agreement to grant to another person or company the right of laying 
down lines on streets, after failure of the defendants, though duly notified, 
to do so. Held. also, that the engineer for the time being and not the en­
gineer who held office when the agreement was entered into is the one re­
ferred to therein, and that he does not act in a judicial capacity but as the 
executive officer of the corporation, to whom he must make his recommenda­
tion, which the council may approve or reject as they see lit. By s. 20 of 
the agreement it is provided that the speed and service necessary on any 
main line, part of same or branch is to be determined by the city engineer 
and approved of by the council: and by s. 39 it is provided that the ears 
shall only be stopped clear of cross streets, and midway between streets, 
where the distance exceeds lino feet. Held, that the regulation of the places 
at which ears are to stop to take on ami let off passengers is part of the 
service within s. 2d, and, therefore, subject to the limitations of s. 311, the 
defendants might Is» required to stop wherever the city engineer and city 
council might agree in requiring them to do so. The engineer reported to 
the council recommending that the cars should be required to stop at cer­
tain specified points, ami his report was adopted by resolution of the coun­
cil. Held, that this was a determination ami not merely a recommendation 
of the engineer, for it must la* assumed that liefore making his recommen­
dation he hail determined the matter so far as lie could; ami that it was not 
essential that the adoption of such recommendation should be by by-law.

Toronto v. Toronto l$y. Co., 5 Van. Ry. Vas. 27H. 11 O.L.R. 103.
[Affirmed in 12 O.L.R. .">34, 0 Van. Ity. Vas. 381 : followed in Black v. Win­

nipeg Klee. Ry. Co., 17 Man. I,.R. 84. tl W.L.R. 238.]

NKWI.Y ANNEXED TERRITORY— STOl'PIMi M ACKS—RltillT TO FIX—DETERMINA­
TION OF ENGINEER.

S. 14 of the agreement entered into between the plaintiff's and defend 
ants, set out in 55 Viet. c. 09 (Out.) whereby the defendants are required to 
establish and lay down new lines ami to extend the tracks and street car 
service on such streets as may be. from time to time, recommended by the 
city engineer and approved by the city council, does not apply to territory 
which was not within the limits of the city at the date of the agreement : 
but has subsequently been annexed to and become part thereof. [Toronto 
Ry. Co. v. Toronto, 37 Van. S.V.R. 430 (reversing the judgment of the ('ourt 
of Appeal, 10 O.L.R. (157), followed.] By s. 20 of the agreement the “speed 
and service" necessary on each main line, part of same, or branch, is in be 
determined by the city engineer and approved by the city council; and bv 
s. 39 the ears shall only lie stopped clear of cross streets and midway 
lietween streets, where the distance exceeds <ix hundred feet:—Held, sub­
ject to the limitation of section 39, that the regulating of the places at 
which cars shall Ik* stopped came within condition 20 relating to the speed 
and service, and was therefore to he determined by the city engineer ami 
approved of by the council. The engineer made a report to the council
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recommending that vara should In* required to stop at certain specified 
points, which was adopted by resolution of the council. Held, that the 
engineer did not occupy a judicial or quasi judicial position lietween tin- 
parties to the agreement, and was not lioutid to consult with the defendants 
liefore determining what service should Ik* supplied, and that such report, 
though somewhat informally expressed, was a suilicicnt determination on 
the part of the engineer, and that the adoption hy resolution was sullieieiit. 
it not being essential that such adoption should he hy hy-law. Held. also, 
that the plaintiffs were entitled to all order restraining the defendants from 
running the cars upon their railway, except in accordance with the 
determination of the engineer as to the stopping places.

Toronto v. Toronto Ity. Co., 6 Can. Ry. Cas. .'ISI, 12 O.L.R. 534,

Kquipmknt or cams.
A street railway company is obliged to use the best known appliances to 

conduct its business with safety to the public, and the use of the ratchet 
brake instead of the more modern electric air brake is of itself a fault.

Kdmunds v. Montreal Street lly., 8 D.L.R. 772, 15 Can. lly. Cas. lb.

Contract with municipality—By-law—1 mica vihkh—"Work men's 
tickets”—“School children’s tickets.”

Upon the proper construction of the defendants' Act of incorporation. 511 
Viet. c. 100 (Ont.) the amending Act, 56 Viet. e. 00 (Ont.), and tin- con­
tract and by-law contained in the schedule to the latter Act, the defend­
ants were bound to sell the tickets called “workmen's tickets” upon their 
cars to the public, and to receive them in payment of fares at the hours men­
tioned in the by-law, not from working men only, but from the public gen­
erally ; and that the provision of the by-law in that behalf was not ultra 
vires of the ill's. 2. The aforementioned contract was modified, in
accordance with a subsequent by-law of the plaintiffs, by requiring the de­
fendants, in addition to the other limited tickets, to “give to any child be­
tween 5 and 14 years of age, when going to school, a ticket to go and return 
on the date of issue, for live cents.” Held, that there was nothing in this 
amendment to prevent children, when going to school, from paying their 
fares hy using workmen’s tickets, within the prescrib'd hours. 3. The 
plaintiffs could maintain an action for mandamus or mandatory injunction 
to compel the defendants to continue to .«.elI workmen's tickets, without add­
ing the Attorney-(«encrai as a party representing the public. 4. The defend­
ants, having refused to veil certain classes of tickets upon their cars, or to 
accept them from persons from whom they were lioutid to accept them in 
payment of fares, were restrained from running cars upon which these 
tickets were not kept for sale, and this restraint was coupled with a dec­
laration that they were bound to sell them on all their cars to all persons 
desiring to buy them, and to receive them for all persons in payment of 
fares during the hours mentioned in the by-laws. [Kingston v. Kingston, 
etc., Klee. Hy. Co. (1807-8). 28 O.H. 300. 25 A.H. (Ont.) 468, distin­
guished. |

Hamilton v. Hamilton Street Ry. Co., 4 Can. Ry. Cas. 153, 8 O.L.R. 642.
| Allirmed in 10 O.L.R. 504. 5 Can. Hy. ('as. 223, 30 Can. S.C’.H. 673; fol­

lowed in He Sandwich Kast and Windsor Sc Tecum sell Klee. Ry. Co., 8 
Can. Ry. Cas. 125, 16 O.L.R. 641.]

Contract with municipality—“Workmen's tickets.”
Held, affirming the judgment of Street, J., 8 O.L.R. 642, 4 Can. Ry. Cas. 

153, that the agreement of which the enforcement was sought in this action

0
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was in Ira vires; that by the terms of the agreement the defendants were 
liound to sell on their ears tickets known as “workmen's tickets” or “limited 
tickets,” and to receive them from all persons tendering them as fares dur 
ing certain specified hours of the day ; that the plaint ill's could maintain 
the action without the aid of the Attorney-General; and that performance 
of the contract could he enforced by the Court by injunction, fKingston 
\. Kingston, etc.. Klee. I tv. Co. ( ISOS), 2.» A.R. -4 b 2. distinguished.]

Hamilton v. Hamilton Street Ry. Co. (No. 2), 5 Can. Ry. Cas. 223, 10
O.L.R. 504.

By-law ok Municipality-Passenger farkn—School children—Reih ced

Under a municipal by-law governing a street railway, it was provided 
that the ordinary cash fare should be 5 cents, children under five years of 
age, not occupying a seat and accompanied by its parent, to be carried 
free; and for every child under twelve years of age. except as aforesaid, 
the fare should not exceed 3 cents. Tickets were to lie issued and sold 
at the following rates: Ordinary tickets, six for 25 cents, each ticket 
to be taken for an ordinary 5 cent cash fare; children's and school 
children's tickets, ten for 25 cents, each ticket to lie taken for a 3-ccnt 
fare, as above provided ; working men’s special tickets, eight for 25 cents, 
to lx? taken for a 5-eent fare:—Held, reversing the order of the On­
tario Railway and Municipal Board, that the children entitled to school 
children's tickets were those under the age of twelve years, and not those 
under twenty-one, even though the latter were actually attending school.

Re Sandwich Hast and Windsor & Tecumseh Klee. Ry. Vo.. 8 Van. Ry.
( » 125, in i 641.

Fares—Approval of tariff by park commissioners.
The Ontario Railway ami Municipal Board, upon an application by the 

Board of Trade above-named, made an order compelling the International 
Ry. Co., owning and operating an electric railway along the bunk of the 
Niagara River from Queenston to Vhippaxva, and incorporated by 55 Viet. c. 
Mrt (Ont.) to comply with s. 171 of the Ontario Railway Act, 1900, by ac­
cepting a five cent cash fare for conveying passengers for any distance not 
exceeding three miles, etc.:—Held, reversing the order of the Board, that the 
company came within subs. 5. of s. 171. providing that “this section shall 
not apply to a company whose tariff for passenger fares is subject to the ap­
proval of any commissioners in whom are vested any park or lands owned 
by the Crown for the use of the public of the Province of Ontario;” and, s. 
171 being thus excluded, that the Board has no power, on an application 
such as was made in this case, to direct what fares the company should 
charge. The effect of the incorporation into the company's Act of s. 31 of 
the Railway Act of Ontario, R.S.O 1887, c. 170. was not to abrogate clause 
32 of the agreement with the Commissioners for the Queen Victoria Niagara 
Kail Park, set out as sell. B to the company’s Act. They should lie read 
together in such a way as to give effect to both; and reading them as sub­
jecting the company’s tariff to the approval of both the commissioners and 
the Lieut. Governor in Council (or the Board substituted therefor) was not 
inconsistent with the intention of the parties.

Re Niagara Falls Board of Trade and International Ry. Co., 10 Can.
Ry. ( as. Ü3, 20 O.L.R. 197.

Passenger fares—Agreement as to special rates—Unjust discrimi­
nation.

A company operating, subject to Dominion authority, a tramway 
through several municipalities adjacent to the city of Montreal, and hav-
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ing connections and traffic arrangements with a provincial tramway in 
that city, entered into an agreement under statutory authority with one 
of the municipalities whereby, in consideration of special privileges con­
ceded in regard to the use1 of streets, ete., lower rates of passenger fares 
wen* granted to persons using the tramway therein, for transportation to 
and from the city, than to denizens of the adjoining municipality with 
which there was no such agreement. On the hearing of a complaint, al 
leging unjust discrimination in respect to fares, the Hoard refused to 
take the agreement into consideration when tendered in evidence to justify 
the granting of the special rates and ordered the company, appellants, to 
furnish the service to persons using the tramway in both municipalities 
at the same rates of fare. On an appeal, by leave of the Board, in respect 
of the propriety of overlooking tin* contract, su I an it ted as a question of 
law: — Held, Davies and Anglin, J.F., dissenting, that, as the existence of 
the contract was one of the elements hearing upon the decision of the 
question of substantial similarity in circumstances, the Hoard should have 
admitted the evidence so tendered in regard to the agreement in considera­
tion of which the special rates of fares had been granted.

Montreal Hark & Island Ry. Co. v. Montreal, 11 Can. Ry. Cas. 254, 43 
Can. 8.C.K. 256.

[Referred to in Can. Hac. Ry. Co. v. Regina Board of Trade, 13 Can. Ry. 
Cas. 203, 45 Can. S.C.R. 321.]

Operation—Through Cars—Terminai, and intermediate points.
Neither the Act of Incorporation of the defendants, 30 Viet. c. 87 (Ont.), 

nor the agreement with, and the by-law of the city of Hamilton, contains 
any limitation upon the right of the defendants to operate through cars 
between terminal points without stopping, and in the absence of any regu­
lation by the Ontario Railway and Municipal Hoard under the Ontario 
Railway Act, 3 & 4 (Seo. V. c. 36, the defendants have the same right as 
steam railways to run trains or cars from one point on its line to another 
without making any intermediate stops.

Fielding v. Hamilton & Dundas Street Ry. Co., 18 Can. Ry. Cas. 82.

Order of Ontario Railway and Municipal Board to pvt on additional 
cars—Failure to comply—War conditions.

It is no answer to an order made by the Ontario Railway and Munici­
pal Board to a street railway company to place additional cars upon its 
system, that the company had made all possible efforts to do so, but that 
owing to the war and other conditions compliance was impossible, where 
the company has not applied to the Hoard under s. 25 of the Railway and 
Municipal Board Act (R.S.O. 1914. e. 186) to rescind or vary the order 
or under s. 42 for an extension of time for compliance.

Re Toronto Ry. Co. and Toronto, 46 D.L.R. 547.

Ontario Railway and Municipal Board order to put on additional 
cars—Failure to comply- War conditions—order rescind or vary.

It is no answer to an order made by the Ontario Railway ami 
Municipal Board to a street railway company to place additional 
cars upon its system, that the company had made all possible efforts 
to do so, but that owing to the war and other conditions compliance was 
impossible, where the company has not applied to the Board under s. 25 
of the Railway and Municipal Board Act (R.S.O. 1914, c. 186) to rescind 
or vary the order or under s. 42 for an extension of time for compliance.

Re Toronto Ry. Co. and Toronto, 24 Can. Ry. Cas. 278, 44 O.L.R. 381, 
46 D.L.R. 547.
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Increase or fares—By-law—Submission to electors.
The city council has power under s. 39 of the ( miHolidiUed Railway 

Company’s Act, 1806 (B.C.), to enter into an agreement with the street 
railway increasing the amount of fares to he paid by passengers, and may 
pass a by-law authorizing the same without submitting the by-law to the 
electors. The power of the Council under s. 30 to make or van an agree­
ment as to fares is not affected by subs. If» of s. 12ft of the Vancouver In­
corporation Act, 1000. as amended by lt.( . ''tats. 1012, e. f»0, s. 5.

Vancouver v. British Columbia Klcetric llv. Co., 26 B.C.II. 162.
D. Municipal Ownership; Bonus.

Municipal ownership ok kaii.w ay Akuitr.viohs.
The Q.S. By. Co. were authorized under a by-law passed by the corpo­

ration of the city of Queliec and an agreement executed in pursuance there­
of to construct and operate in certain streets of the city a street railway 
for a period of forty years, but it was also provided that at the expiration 
of twenty years (from the 0th February, 1S65), the corporation might, 
after a notice of six months to the said company, to he given within the 
twelve months immediately preceding the expiration of the said twenty 
years, assume the ownership of the said railway upon payment, etc., of 
its value, to Ik* determined by arbitration together with ten per cent addi­
tional:—Held, reversing the judgments of the Courts lielow. Fournier, I.. 
dissenting, that the company were entitled to a full six months’ notice 
prior to the iltli February, 188"», to he given within the twelve months 
preceding the 0th February, 188ft, and. therefore, notice given in Novem­
ber, 1884. to the company that the corporation would take possession of 
the railway in six months thereafter was bad. I*er Strong and Henry. -M 
That the Court had no power to appoint an arbitrator or valuator to 
make the valuation provided for by the agreement after the refusal by the 
company to appoint their arbitrator. Fournier. -I., contra.

Quebec Street By. Co. v. Quebec, If» Can. 8.C.B. 164.

Franchises—Assumption ok ownership nv municipality—Principle ok 
valuation—Value of franchise.

R.S.O. 1807, c. 208. s. 41 11) provides that "No municipal council shall 
grant to a street railway company any privilege under this Act for a 
longer period than twenty years, but at the expiration of twenty years 
from the time of passing the first by-law which is acted upon, conferring 
the right of laying rails upon any street, or at such earlier date as may 
be fixed by agreement, the municipal corporation may, after giving six- 
months’ notice prior to the expiration of the period limited, assume the 
ownership of the railway, and all real and personal property in connection 
with the working thereof, on payment of the value thereof, to be deter 
mined by arbitration.” Arbitrators were appointed under the Street Rail­
way Act, R.8.O. 1897, c. 208. to determine the value of the appellants’ 
railway and all real and personal property in connection with the working 
thereof, the ownership of which had been assumed, under the provisions of 
s. 41 (1) of the Act, by a town corporation, part of the railway being 
laid within the town. The arbitrators in their award fixed on a certain 
sum as “the actual present value of the railway and of the real and per­
sonal property in connection with the working thereof,” and stated that 
in arriving at that value they had. "valued the railway as being a railway 
in use and capable of being used and operated as a street railway,” and 
that they had "not allowed anything for the value of any privilege or 
franchise whatsoever,” in either of the municipalities in which the rail

■ m/m
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way was laid. They further stated that they had not been able to assent 
to the contention of the company that the proper mode of valuation should 
he to capitalize the amount of the permanent net earning power of the 
railway, and that they had not reached their valuation in any way on 
that Irnsis, but had “considered only the actual present value”:—Held, 
Moss, C.J.O., dissenting, that the arbitrators had erred in their method 
of valuation, and that in the ease of a railway producing, as the appel­
lant's railway did, a considerable permanent profit, the proper method of 
valuation was to take its net permanent revenue and capitalize that, the 
result representing its real value. [Stockton and Middlesbrough Water 
Board v. Kirkleathain Local Board. [1893] A.C. 444. distinguished.| 
Right of owner to allowance of 10 per cent as for compulsory taking dis 
cussed. Judgment of Britton, J., reversed, and award remitted to the 
arbitrators for reconsideration.

Berlin & Waterloo Street By. Co. v. Berlin, 0 Can. Ry. Cas. 271, 19 
O.L.R.

[Reversed in 42 Can. S.C.R. 581, 10 Can. Ry. Cas. 181.]

Franchise—Assumption by municipality—Principle ok valuation.
By s. 41 of the Ontario Street Railway Act, R.S.O. 1897, c. 208, no 

municipal council shall grant to a street railway company any privilege 
thereunder for a longer period than twenty years, and at the expiration 
of a franchise so granted, or earlier if so agreed upon, it may, on giving 
six months’ previous notice to the company, assume the ownership of the 
railway and all real and personal property in connection with the working 
thereof on payment of the value of the same to lie determined by arbitra­
tion :—Held, reversing the judgment of the Court of Appeal, 19 O.L.R. 57, 
9 Can. Ry. Cas. 271, that the proper mode of estimating the value of the 
“railway and all real and personal property in connection with the work­
ing thereof,” was not by capitalizing its net permanent revenue and taking 
that as the value, but by estimating what it was worth as a railway in 
use and capable of being operated, excluding compensation for loss of fran­
chise. Held, also, that in view of the provisions in the Street Railway Act 
authorizing the municipality to assume ownership of a street railway op­
erating in two or more municipalities the company in this case whose 
railway was taken over by the town of Berlin was not entitled to com­
pensation for loss of its franchise in the municipality of Waterloo. On 
the expiration of its franchise the company executed an agreement ex­
tending for two months the time for assumption of ownership by the mu­
nicipality, but did not relinquish possession until six months more had 
elapsed. During the extended time an Act was passed by the legislature 
reciting all the circumstances, ratifying and confirming the agreement for 
extension and authorizing the municipality to take possession on payment 
of the award subject to any variation in the amount by the Court. Held, 
that though this Act did not expressly provide for taking possession on 
the same footing as if it had lieen done immediately on the expiration of 
the franchise its effect was, not to confer on the municipality a new right 
of expropriation in respect of an extended franchise, but merely to extend 
the time for assumption of ownership under the original conditions. The 
rights of the company to compensation are defined by statute, and there 
is no provision for an allowance of ten per cent over and above the actual 
value of the property.

Berlin v. Berlin & Waterloo Street Ry. Co., 10 Can. Ry. Cas. 181, 42 
Can. S.C.R. 581.
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Municipal aid—Constriction beyond limits of mvmcipality—Val­
idating Act.

The town of Port Arthur pasted a by-law to raise the sum of $75,000 
for street railway purposes, and to authorize the issue of debentures there­
for, which recited, inter alia, that it was necessary to raise said sum for 
the purpose of building, etc., a street railway connecting the municipality 
of Xeebing with the business centre of Port Arthur. At that time a mu­
nicipality was not authorized to construct a street railway beyond its ter­
ritorial limits. The by-law was voted upon by the ratepayers and passed, 
but none was submitted ordering the construction of the work. Subse­
quently an Act was passed by the legislature of Ontario which enacted 
that the said by-law "is hereby continued and declared to Is* valid, legal 
and binding on the town . . . and for all purposes, etc., relating to or 
affecting the said by-law, and any and all amendments of the Municipal 
Act . . . shall lie deemed and taken as having been complied with*':— 
Held, reversing the decision of the Court of Appeal, Taschereau, «I., dis­
senting. that the said Act did not dispense with the requirements of ss. 
*>04, 505 of the Municipal Act requiring a by-law providing for construc­
tion of the railway to be passed, but only continued the one that was 
passed as a money by-law. Held, also, that an erroneous recital in the 
preamble to tin- Act 1 liât the Town Council had passed a construction by­
law had no effect on the question to be decided. 19 A.R. (Ont.) 555, re-

Dwyer v. Port Arthur, 22 Can. S.C.K. 241.
[Referred to in Hell v. Westmount, 15 Que. S.C. 585.]

E. Regulation; Railway Board.
REGI I.ATION BY CITY BY-I.AW.

A requirement of a city by-law that a street railway company should 
keep and maintain its engines, machinery and power houses within the 
city limits, is complied with by the maintenance therein of a sub-station 
containing apparatus for the reduction of the voltage of electricity gener­
ated I>eyond the city limits and also for transforming into a direct cur­
rent.

Winnipeg Klee. Ry. Co. v. Winnipeg, 4 D.L.R. 116, [1912] A.C. 355. 
Approval of plans—Conditional approval.

(1) Notwithstanding the provision of s. 472 of the Winnipeg Charter 
that “the powers of the council shall lie exercised by by-law when not 
otherwise authorized or provided for," the approval by the city council of 
the construction by defendants of a loop line on certain named streets of 
the city may be given by resolution. [Toronto v. Toronto I’y. Co. (1906), 
12 O.L.R. 534, followed.) (2) It is not a valid objection to sucb a resolu­
tion that it was one approving a report of the Board of Control even if 
such Board had no power to deal with such a matter. (3) The council 
had power to give an approval coupled with a condition that the company 
should also construct another loop line on certain other streets, although 
the council might lie unable afterwards to enforce the condition. (4) 
Cnder the law governing such construction the approval of the detailed 
plans by the City Council is not required, so that the making of a change 
in the plans by the city engineer which had not been approved by the 
council was no ground for an injunction.

Black v. Winnipeg Elec. Ry. Co., 17 Man. L.R. 77.

Breach of by-law—Intervention of Attorney-General.
lu un action by the Attorney-General on the relation of a city and its
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Imililiiig inspector and liy tlie city in its own riglit against an electric 
railway company to restrain the breaches of certain city by-lawe concern 
ing the erection of buildings and of any gas works or gas holders within 
i lie city, in which action the company claimed that by virtue of the powers 
derived from another company that it was not subject to the by-laws and 
also denied their validity, and at the opening of the trial applied to amend 
its defence by pleading that the plaintiffs, by the judgment of the Privy 
Council in the company’s favour in a former action which the city alone 
brought against the company and in which the issues were similar to 
those in the present action, were estopped from denying that the latter 
possessed all the powers of its predecessor, the Attorney-General is not 
estopped by the judgment in the former action and as against him the 
application to amend should lie refused. |St. Mary Magdalene v. Attorney- 
General, 0 H.L.C. 1811: People \. Ilalladay. 93 Cal. 241. 29 Pac. R. M, 
writ of error dismissed, lot) I'.S. 41ft, distinguished.!

Attorney-General v. Winnipeg Klee. Ilv. Co., ft D.L.R. 823, 22 Man. L.R. 
7U1.
Breach ok Mixuirxi. by-i.aw—I.mkkvkxtion of Attoh x by-General.

In an action by a city in its own right and by the Attorney-General on 
the relation of the city and its building inspector against an electric rail­
way company to restrain the breaches of certain city by-laws concerning 
the erection of buildings ami any gas works or gas holders within the city, 
in which action the company claimed that by virtue of the powers derived 
from another company it was not subject to the by-laws and also denied 
the validity of the by-laws, and at the opening of the trial applied to 
amend its defence by pleading that the plaintiffs, by the judgment of the 
Privy Council in the company’s favour in a former action which the city 
alone brought against the company and in which the issues were similar 
to those in the present action, were estopped from denying that the com­
pany posses sell all the powers of its predecessor, the amendment was al 
lowed as against the city and an opportunity given the company of proving 
it.

Attorney-General v. Winnipeg Elec. Ry. Co., ft D.L.R. 823, 21 W.L.R. 
900.

Actions aoainkt electric railways—Ixtehvention of Attorxey-Gex-
EBAL.

The right of the Attorney-General to take action on behalf of the public 
for the violation by an electric railway company of a by-law forbidding 
the erection of gas holders within the city without first obtaining the per­
mission of the city council, cannot he taken away i-y the city consenting 
to the erection of a gas holder by a company in breach of the city's own 
by-law. [Yabbicom v. King. [1899] 1 Q.B. 444. followed.]

Attorney-GeneraI v. Winnipeg Klee. Ry. Co., ft P.L.R. 823, 21 W.L.R. 900.

Breach of city by-laws.
The only party who can sue for the protection of the public right is 

the Attorney-General of the province in an action to restrain the breach 
of three city by-laws, one of which forbade the erection of any gas works 
or gas holders within the city without first obtaining the permission of 
the city council, another prohibiting the erection of buildings within the 
city without a permit from the building inspector, and the third prescrib­
ing an area within the city within which no gas works should tie erected 
or continued. [Devonport v. Tozer, [1903] 1 Ch. 759; Attorney-General v.
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Wimbledon, [1004] 2 Ch. 34; and Attorney-General v. Pontypridd, [1008]
1 Ch. 388, referred to.]

Attorney-General v. Winnipeg Elec. Ry. Co., 6 D.L.R. 823, 21 W.L.R. 
006.
Toronto railway agreement—Ontario Railway Hoard.

An order in council in pursuance of the judgment of the Privy Council, 
[1007] A.C'. 31."». ordered Unit subject to certain conditions contained in 
their agreement it was for the respondents and not the appellants to deter 
mine what new lines should lie laid down on streets within the city of 
Toronto. Thereafter an order was made hy the Ontario Railway and Mii 
nivipal Hoard that the respondents construct I «-tween ten and fifteen uddi 
tioual miles of single track, and the company selected certain streets for 
that purpose. Subsequently the Court of Appeal for Ontario affirmed a 
decision of the said Hoard that the company had the right to select : 
Held, that the judgment in 11007] A.C. 315 was perfectly clear and that 
the order in council thereon was unaffected hy the Ontario Act. 8 Edw. 
VII. c. 112, s. 1. 1!» O.L.R. 3W1. 1 O.W.X. 5. affirmed.

Toronto v. Toronto Ry. Co., [11)10] A.C. 312.
Ontario Railway and Mi \i< ipai. Hoard jurisdiction—Agreement be­

tween MUNICIPALITIES POSSESSION OF RAILWAY.
Under an agreement made between two municipalities and confirmed hy 

the statute 8 Edw. N il. c. 80 (Ont.), one of the municipalities was, on 
payment of the amount of an award, to become the owner of a part of an 
electric railway which theretofore had been owned hy the other although 
operated in liotli munici ies and the whole road was to he operated 
and managed hy a Ismrd of commissioners constituted in the manner pro­
vided for in tiie statute and agreement. The amount awarded having 
\*een paid, and the appellants, a Board of commissioners who had lieen 
operating the railway for the municipality which owned it, retaining con­
trol, management, and possession of the railway, and refusing to permit 
compliance with the provisions of the agreement and enactment in regard 
to its operation and management. The Ontario Railway and Municipal 
Board was applied to, and such compliance was enforced hy its order : — 
Held, that the Hoard did not thereby exceed the powers conferred upon 
it hy the Ontario Railway and Municipal Hoard Act, 1000.

Re Port Arthur Elec. Street Ry., 18 O.L.R. 370.

Ontario Railway and Municipal Board—Franchise ton only single
TRACK—No POWER TO ORDER DOUHLE; TRACK.

Waddington v. Toronto & York Radial Ry. Vo., 18 O.NY.R. 021. 

Construction and operation—Municipal assent—Railway Hoard.
In the case of a street railway or tramway or of any railway to he 

operated as such upon the highways of any city or incorporated town, tin- 
consent of municipal authority required by s. 184. Railway Act. 11)03, 
must be by a valid by-law, and in the absence of such by-law, the Hoard 
has no jurisdiction to enforce an order respecting the construction and 
operation of such railway.

Montreal Street Ry. Co. v. Montreal Terminal Ry. Co., 4 Can. Ry. Cas. 
373, 30 Can. S.C.R. 301).

[Adhered to in Essex Terminal y. Windsor etc.. Ry. Co.. 40 Can. S.C.R. 
025; referred to in Can. Pac. Ry. Co. v. Grand Trunk Ry. Co., 12 U.L.R. 
320.]
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Municipal btrkkt baii.wayh— Auuountino for profits.
The Court* will not entertain a unit for an accounting of profits from 

the operation of a railway by two municipalities under a formal agree 
nient executed not voluntarily Iml in conformity to an order of the Ontario 
Railxvay ami Municipal Hoard, since the matter xxas one exclusively within 
the jurisdiction of the Hoard. 7 D.L.R. 241. 28 O.L.R. 201$, allinncd.

Waterloo v. Herlin, 12 D.L.K. .‘«HI, 28 O.l..It. 201$.
[Referred to in Malone v. Hamilton, Id D.L.R. .'$00.]

F. Negligence; Contributory; Ultimate.
See also Negligence.

Injury to uhivfr croshinu track Impropf.r construction of track.
The plaintitf. a driver employed by the Montreal Brexving Co., while 

crossing the track of the defendants on Have d'Armes, opposite the church 
of Notre Dame, xxas, throxvn out of the xvaggon which he xvas driving by 
the breaking of the rear axle, breaking his leg ami sustaining other severe 
injuries, lie brought an action of damages alleging that the accident hail 
occurred by the fault of the defendants, oxving to the improper construe 
lion ami bad order of the track. The Superior Court for Lower Canada 
(Torrance, .1.) found that the track was in bad order, the sxvitch Wing 
three inches above the level of the road, contrary to laxv. and that this 
can se<l the accident without any fault on the part of the plaint ill', whose 
damages he assessed at $2,00(1. The Court of Queen's Bench for Lower 
Canada (appeal side) reversed this judgment, Wing of opinion that the 
rails, as well as the part of the roadxvay the defendants were hound to 
maintain, were laxvful and sullicient; that the defendants were not in fault, 
ami that the plain!itf had not exercised the necessary caution and prudence 
to xxhicli he was bound, and might, hy the exercise of reasonable caution 
and prudence, have avoided the accident. On appeal to the Supreme Court 
of Canada:—Meld, that the questions to be decided were purely matters 
of fact, and the judgment of the Court of first instance should not have 
lieen disturbed. Strong. .1,, dissenting, on the ground that the judgment 
of the Court of Queen's Bench on the facts was correct. Appeal alloxved 
with costs.

Parker v. Montreal City Passenger Ry. Co. (1885), Cass. ('an. S.C. 
Dig. 1811.1, p. 731.

| In this vase the Privy Council refused leave to appeal. 0 Can. (laz,
474.]

Dkraii.mkxt.
X street railxvay company is liable, in addition to actual damage suf­

fered. for the diminution in value of an immovable situate at the foot of, 
and adjoining a steep hill doxvn which the cars run where they are fre­
quently derailed and precipitated on the immovable to the great peril of 
any persons xvho may be on the spot.

Amyot v. Quebec Ry., Light & Power Co.. .'$($ Que. S.C. 141.

AOCIDKNT to PKRSON on STRKKT RAILWAY TRACK—(il ARD rail—Improvfr 
lIFKillT OK RAIL.

Chisholm v. Halifax Tram. Co., 0 1C.L.R. 201 (X.K.).

Liability for protrudixo raii.h.
Where a city by-law declared that a street railxvay company should lie 

responsible for all damages occasioned by the construct ion, maintenance, 
and operation of its railway, it is answerable for injuries sustained by
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the plaintiff who wna thrown from a vehicle by the striking of a wheel 
against a rail that was four inches above the surface of the street, not­
withstanding the rail had originally been laid llusb with the street, and its 
elevation was due to aids of the city in repairing the street.

Montreal Street Rv. to. v. Bastion, 1*2 D.L.R. III2.
[Alldrcd v. West Metropolitan tramway t o.. L.U., ||S!»1] 2 Q.B. 398; 

and llowit v. Nottingham Tramway Co., 12 tyll.l). Id, distinguished.J
Xl’IRANCK— KBKCTION OK 1>AM TO OI1TAIX ltlWKII -OllSTII! «TION OK MILL.

Where the proprietors of land on opposite banks of a river enter into an 
arrangement with respect to the ownership of a dam creeled for the pur­
pose of obtaining power, touching both hanks and extending across the 
stream, it is competent for them to do ho. and owners further down the 
stream have nothing to say as to the terms of the arrangement where the 
quantity of water passing down is not diminished. Where the owners Ik- 
low by means of a dam erected by them cause the water to How back ami 
to obstruct the operation of a mill above them they will be liable in dam­
ages for the obstruction so caused. In the action claiming damages for 
such obstruction and an injunction to restrain the continuance of the in­
jury both the owner of the fee and the tenant operating the mill are prop­
erly joined although the former will only Ik* entitled to recover nominal 
«lamages. And where the amount of damages awartled by the trial Judge 
is fourni to la* excessive in view of the evidence and a reduction is ordered 
ami the jmlgmcnt varied in other r«'s|K*eta no order will be made as to

Crosby v. Yarmouth Street Rv. Co.. 4ô X.S.R. 330.

KxCKSSIVE Kl'KED—(lOXd NOT SOI Mill)—Co Mill III TORY XKOI.KlKXCE.

A passenger on a street ear going west alighted on the side farthest 
from tin» other track ami passed in front of the ear to cross to the op­
posite side of the street. The space lie!ween the two tracks was very nar­
row ami seeing a ear coming from the west as she was about to step on 
the track, she recoiled, ami at the same time the ear she had left started 
and she was crushed between the two. receiving injuries from which sin 
died. In an action by her father and mother for «lamages the jury fourni 
that, tin* company was negligent in running the «*ast bound <*ar at excessive 
sp«*e«l and starting the west bound car and not sounding tin- gong in proper 
time. They fourni also that deceaseil was negligent, hut that the com­
pany could, nevertheless, have avoided the accident by the exercise of 
reasonable care:—-Held, that the niw having been submitted to the jury 
with a charge not objcct«*«l to by the defendants and the evidence justify­
ing the limlings the verdict f«»r the plaintiffs slmubl not be disturbeil. The 
plaint ill's should mit have bad the funeral ami other expenses incurred 
by the father of deceased allowed as «lamages in the action.

Toronto Ry. Co. v. Mulvanev, 38 Can. S.C.R. 337.
[Referred to in Jones v. Toronto. <*tc., Ry. Co.. 20 O.L.R. 71.]

I'SE OF CONTROLLER—DUTY OF MOTORMAN.

Rule 212 of the rules of the Lomlon Street Ry. Co. provides that “when 
the power leaves tin* line the controller must lie shut off. tin* overhead 
switch thrown and the car brought to a stop. ..." A car on which the 
lights luul been weak and intermittent f«ir some little time passed a point 
on the line at which there was a circuit breaker when the power ceased 
to operate. The motorman shut off the controller but. insteail of apply­
ing the brakes, allowed the car t«i proceed by the momentum it had ac­
quired and it collided with a stationary car on the line ahead of it. In an

\
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art ion by the motonnun claiming damages for injuries received through 
such collision :—Ilchl, that tin- accident was due to the motorman's dis­
regard of the above rule and he could not recover. 10 O.W.K. 302, af-

llarris v. London Street lty. Co., 3» Can. S.C.R. 308.
('ROKSIXn—VxiH K SPEED—SOVXIUXG GONG.

Appeal front the judgment of the Court of King’s Bench, appeal side 
(14 Que. K.B. 355), affirming the judgment of the Superior Court. Dis­
trict of Montreal, entered upon the verdict of a jury, in favour of tin1 
plaintilF. The plaintiff was a passenger on a tramcar operated by the 
company, and on approaching a crossing, signalled the conductor to stop 
the ear and, when it slowed down, lint before it reached the crossing, 
stepped of the car and attempted to cross to the other side of the street 
by passing in rear of the car on which he had been traveling, lie was 
struck and injuriai by a car coming at a considerable speed from the op­
posite direction without, it was alleged, giving notice according to running 
regulations, by sounding the gong as it was meeting and passing the other 
car. The jury fourni generally for the plaintiff, without specifying nn\ 
particular act of negligence, but that the plaintiff was also negligent and 
assessed the damages at $3.0110, for which judgment was entered at the 
trial. By the judgment appealed from it was held that, upon the con­
tradictory evidence, there was suflieient ground to support the verdict. On 
the appeal to the Supreme Court the company contended that there was 
misdirection, irregularity in the verdict ami that the verdict was against 
the weight of evidence. After hearing counsel on behalf of the appellants 
and without calling upon the respondent's counsel for any argument, the 
Supreme Court of Canada dismissed the appeal with costs. 14 Que. K.B. 
335, affirmed.

Montreal Street By. Co. v. Deslongchamp*. 37 Can. S.C.R. 685.
| Referred to in W allingford v. Ottawa Klee. Rv. Co., 14 O.L.R. 383.] 

Precaution».
An electric tramway company should avoid everything which, not being 

absolutely necessary for the service, is a source of danger to the public, 
ami if it does not do so it is guilty of imprudence for which it is respon 
sible. The fact that a cause of danger could only be avoided by increased 
labour and expense is no excuse for allowing it to remain.

Matt ice v. Montreal Street Ry. Co., 20 Que S.C. 22.
IX.II'RY TO PEDERTRAIX KXCESHIVE HVEED—Bt ItDKX OK KHOWIXG MEANS OK 

ESCAPE.

Plaintiff was proceeding along the track of the defendant company, on 
a public street in the city of Sydney, when he was overtaken, struck, and 
severely injured by an electric ear, which was being driven at an excessive 
and dangerous rate of speed. At the time of the accident, plaintiff was 
prevented from escaping by a ear of another line, which was obstructing 
the crossing in front of him. and by Imnks of snow, which hail been thrown 
up by defendant’s plow, at the side of the track upon which he was stand­
ing:— Held, setting aside the judgment for defendant, and ordering a new 
trial, that the burden of showing that plaint iff bad means of escape, was 
upon the defendant company. Also, that plaintiff having the right to be 
where he was, and the whole event, from the moment he discovered his 
danger to the time he was struck, having happened in the course of a few 
seconds, he was not to be held to the obligation of selecting the best pos­
sible means of escape.

Ricketts v. Sydney & Glace Bay Ry., 37 X.S.R. 270.
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ÎNJUBT TO PERSON RISKING HIS LIFE TO SAVE THAT OF ANOTHER.
A statement of claim alleging, in effect, that a child about two years of 

age had fallen on the track of the défendants' street railway on a public 
street in the city; that one of the defendants’ cars was approaching the 
child at a high rate of speed, and that, owing to the negligence of the 
motorman in charge of tin1 car in not stopping it, the child’s life was en­
dangered without negligence on her part; that the plaintiff, observing this, 
necessarily rushed in front of the car in an attempt to save the child, and 
that, owing to the motorman's negligence in not stopping the car or re­
ducing its speed, he was struck and injured by the car, discloses a good 
cause of action.

Seymour v. Winnipeg Elec. Ry. Co., lit Man. L.R. 412, 13 W.L.R. 506. 

Collision—Motor car struck by tramcar.
Plaintiff’s motor car, proceeding along the highway, got partly between 

the rails of the defendant company, but owing to the condition of the road, 
was unable to get out of the way of an approuehing tramcar. On seeing 
his difficulty, the driver signalled to the motorman of the tramcar to stop, 
which he endeavored to do, but was unable to avoid a collision, in which 
the motor car was damaged. The trial Judge gave judgment for plain­
tiff on the ground of negligence on the part of the defendant company in 
not having a car of the size which caused the collision equipped with air 
hrukes, which would, he held, have enabled the motorman to have stopped 
in time to prevent the collision;—Held, on appeal, on the evidence, that 
there was no negligence on the part of the motorman. Per Martin. J.A., 
that there was no evidence to sup|>ort the finding of negligence in the 
company's not having the car equipped with an air brake.

Winter v. British Columbia Elec. Ry. Co., 15 B.C.R. 81, 13 W.L.R. 352.

Excessive speed—Duty of driver to have his car under control.
Where plaintiff alighted from one of the defendant's cars at night time, 

at a point where the street was torn up for purposes of repair, and the 
hell on a car immediately behind that from which he alighted, was clang­
ing; and going between the two cars, and looking up and down a parallel 
track before crossing, but seeing no car approaching, was nevertheless 
struck and injured by an approaching car, running at an excessive speed 
on such parallel track:—Held, that he was entitled to recover, as it was 
the duty of the driver to have his car under control.

Morton v. British Columbia Elec. Ry. Co.. 15 B.C.R. 187.

Accident to pedestrain—Undue speed of car.
Poisson v. Sherbrooke Street Ry. Co., 5 E.L.R. 388 (Que.).

Dark nigiit-—Neglect to give notice by bell—Consent to reduction of
DAMAGES.

The plaintiff, traveling by electric railway along a country road on a 
dark night, got off at a regular stopping place. He then turned back along 
the road, and after he had walked some distance along it, and was moving 
towards the railway track, the car by which he had traveled, backing up, 
struck him. There was a light at both ends of the car, which was travel­
ing at the rate of three or four miles an hour, but the current was very 
weak and the light slight, and the motorman came within four or five 
feet of the plaintiff before seeing him, and he did not sound the gong or 
give any other warning of his approach:—Held, that there was evidence 
of negligence on the part of the defendants, and the appeal from the trial 

Can. Ry. L. Dig.—44.
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judgment was dismissed and a new trial refused, <m the plaintiff consent­
ing to reduce his damages.

l-’ord v. Metropolitan Ry. Co., 2 Can. Ry. Cas. 187, 4 O.L.R. 29.

1 XTKRSKi TIOXH—ULTIMATE NEGLIGENCE—INJURY TO PERSON I I<<ISSIX<1 THAI K 
—NEGLECT OF MOTOKMAN TO S11VT OFF POWER.

Negligence of a defendant incapacitating him from taking due care to 
avoid the con sequences of the plaintiffs negligence, may. in some eases, 
though anterior in point of time to the plaintiffs negligence, constitute 
“ultimate" negligence, rendering the defendant liable not withstanding a 
finding of contributory negligence of the plaintiff Such anterior de­
fault of the defendant is “ultimate" negligence when it renders méfiaient 
to avert injury to the plaintiff means employed by the defendant after 
danger became apparent, and which would otherwise have proved adequate 
to prevent the mischief, or renders the defendant wholly incapable of em­
ploying such means, though time was afforded for his using them efficaci­
ously but for such disabling negligence. fSeott v. Dublin & Wicklow llv. 
Co. (18U1). 11 Ir. C.L.R. 377, approved ; Radley v. London & North 
Western Ry. Co. (1879), 1 App. Cas. 754. applied.] The plaintiff in cross­
ing a city street in front of an approaching motor-car of the defendants 
was admittedly guilty of negligence or contributory negligence, hut. on 
the evidence, would have crossed safely if a moment more had lieen al­
lowed her. As it was, she was struck by the corner of the car fender and 
injured. There xvas evidence of a rule of the defendants that motormen 
were to shut off power at a certain distance between reaching a crossing, 
and that the motorman on this occasion did not do so. and in an action 
for the defendants' negligence causing the plaintiff's injuries the trial 
•Fudge in his charge to the jury withdrew the evidence of this rule from 
their consideration:—Held, that the place where the plaintiff attempted to 
cross was a crossing being opposite n street running at right angles to the 
street upon which the car was lieing operated, though not an intersecting 
street ; and the withdrawal of the evidence as to the rule was misdirection, 
and misdirection which might have affected the result; the jury might, 
upon the evidence, have found that, but for the motorman's failure sooner 
to shut off power, or to reduce speed, the momentum of the car would have 
lieen so lessened that he could with the emergency appliance at his com­
mand, have avoided running down the plaintiff: and this failure, though 
anterior to the plaintiff's negligence, would lie “ultimate" negligence, with­
in the meaning of the rule which makes a defendant liable, notwithstand­
ing contributory negligence of the plaintiff, if in the result he (the de­
fendant) could by the exercise of ordinary care have avoided the mischief.

Brenner v. Toronto Ry. Co., 6 Can. Ry. Cas. 291, 13 O.L.R. 423.
(Reversed in 15 O.L.R. 195, 7 Can. Ry. ( as. 210. 40 Can. S.C. R. 540. 

8 Can. Ry. Cas. 108, commented on in Snow v. Crow's Nest Pass Coal 
Co., 13 B.C.R. 155; followed in Burman v. Ottawa Klee. Ry. Co., 21 O.L.R. 
449, 10 Can. Ry. Cas. 353; Loach v. British Columbia Klee. Ry. Co., 17 
Can. Ry. (.'as. 21. 19 D.L.R. 245; referred to in llinsley v. London Street 
Ry. Co., 19 O.L.R. 350; Wallingford v. Ottawa Klee. Ry. Co., 14 O.L.R. 
383; approved in British Columbia. Klee. Ry. Co. v. Loach, 20 Can. Ry. 
Cas. 309.]

New trial—Misdirection—Charge to jury—Objection at trial.

Appeal allowed from the judgment of the Divisional Court, reported 13 
O.L.R. 423, 9 Can. Ry. Cas. 291, granting a new trial. Per Osler, J.A.: — 
There is no hard and fast rule which absolutely prohibits the Court from
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entertaining an objection on the g von ml of misdirection when the parly 
In*- omitted to take it at the trial.

Itrenner v. Toronto Ry. to., 7 fan. Rv. fas. 2lo. 8 fan. Ry. Cas. 
loo. lft O.L.R. 10ft.

[Affirmed in 40 fan. S.f.R. ft40. S fan. Ry. fas. 108.J

fit ABIE OK JVDUK—CoXTHIHl TOKY XMil.MU.xrK.

A rule of the loronto Ry. IV. provides that "when approaching cross­
ings and crowded places where there is a possibility of accidents the 
spi*ed must he reduced and the car kept carefully under control. <!o very 
slowly over all curves, switches and intersections: never faster than three 
miles an hour . ." A girl on the south side of Queen Street wished
to «tosh to l niversitv Avenue which reaches hut docs not cross Queen. 
She saw a car coming along the latter street from the east and thought 
she had time tu cross, hut was struck and severely injured. On the trial 
of an action for damages the Judge in his charge -aid: “It is not a 
question, gentlemen of the jury, as to the niotorman’s duty under the rule, 
it is a question of what is reasonable for him to do." The jury found 
that defendants were not guilty of negligence; that plaintiff by tiic ever 
cise of reasonable care could have avoided the injury, and that she failed 
to exercise such care hv not taking proper precautions before crossing. 
The action was dismissed at the trial; a Divisional Court ordered a new- 
trial on the ground that the Judge had misdirected the jury in with­
drawing from their consideration the rules of the company; the four! 
of Appeal restored the judgment at the trial:—Held, affirming the judg 
ment of the Court of Appeal, lft O.L.R. 11)5, 7 fan. Ry. fas. 210, which 
set aside the order of the Divisional Court for a new trial. Id O.LR. 42.1, 
0 fan. Ry. fas. 201, that the action was pnqierly dismissed:—Held, per 
(iiroiiard and Duff, JJ.:—The Judge’s charge was o|>en to objection hut, 
as under the findings of the jury and the evidence plaintiff could not po* 
sihlv recover, a new trial should lie refused. I’er Davies, J.;—There was 
no misdirection. The jury were not led to believe that the rules were not 
to Is* considered, hut only that they should not Is* the standard as to what 
was or was not negligence, which question should Is- decided on the facts 
proved. Per Maclcnnan. J.:—The place at which the accident occurred, 
where Vniversity Ave. meets Queen Street, is not a crossing nor inter­
section within the meaning of the rules and they do not apply in this

Premier v. Toronto Ry. t o.. 8 fan. R\. fa-, lus, 40 fan. S.f.R. 5411.

Cox TRIM TORY XBUI.IUK.XTK—X K.W TRIAI..

In an action for damages against the appellants fur loss of life occa­
sioned by the negligent management of their tranicar by their servant 
employed to drive it, the jury found that the servant was guilty of neg 
ligencc in causing the accident and that the deceased was not guilty of 
contributory negligence, and judgment was accordingly entered for the 
plaintiffs:—Held, reversing 8 O.W.R. ftt)7, that the Court in appeal from 
that judgment was in error in setting it aside and ordering a new trial, 
there having been evidence on both is-ues properly submitted to the jurx 
It is not valid ground for ordering a new trial that the Judges differ from 
the conclusion at which the jury have arrived or consider that the lind 
ings shew that the defendants had not had a fair and unprejudiced trial. 
Special leave to the respondents to cross appeal against the order for n
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new trial granted, mine pro tune; the appeal praying that the aetion 
should be dismissed.

Toronto Ry. Co. v. King. 7 Can. Ry. Can. 40K. [11)08] A.f. *260.
[Commented on in Brenner v. Toronto Ry. Co., 40 Can. S.C.R. .P».V2; 

followed in Tinsley v. Toronto Ry. Co.. 17 O.L.R. 74; referred to in Berth 
elot v. Sa lessen. 39 N.H.R. 140; White v. Victoria l.tmiher. etc., Co., 14 
B.C.R. 374; dialingiiii-h' ,| in Milligan v. Toronto Ry. Co., 17 O.l..R. 330.]

K\( KSS1VK RPEE1I- l o\TRI1IITORY NEM.IOENCE.
The deceased in attempting to cross over one of the streets of a city 

on which there were street ear lines, passed liellilid one of the ears, and 
' was just stepping on to the track on which ears coming in the opposite di­

rection ran, when she fell and was struck hy an approaching ear and 
killed. In an action brought to recover damages therefor, the jury, while 
linding that there was negligence on the defendants' part in running at too 
high a rate of speed, and that there was contributory negligence on the 
plaintiff's part in not taking proper precautions before attempting to 
cross, also found that the defendants could have avoided the accident had 
the ear l>een running at a reasonable rate of speed. I'pon their answers 
judgment was entered for the plaintiff:—Held, Harrow, J., dissenting, that 
on these findings, the judgment could not be supported, and a new trial 
was directed.

liinsley v. lyindon Street Ry. Co., 7 Can. Ry. Cas. 419. 16 O.L.R. 3f>0.
[Distinguished in Med raw v. Toronto Ry. Co., 18 O.L.R. 154.]

Cbossino—Accident—Contributory neoi.ioexck.
The plaintiff, intending to take a street car going westerly, so as to 

reach his house, on arriving, shortly after midnight, at the southerly side 
of the street on which the particular ear line was, saw a ear coming west­
erly about 300 feet off, ami without again looking for the car he attempt­
ed to cross over the street in a westerly diagonal direction, so as to reach 
a street corner, where he expected the ear would stop, it being, as lie said, 
the usual practice for all ears to stop there, though it appeared there was 
no rule requiring them to do so. and because lie saw two persons standing 
at the corner apparently waiting for the car. and who had signalled it to 
stop, but of this he was not aware. The ear, however, ran past the cor­
ner, knocking down the plaintiff and severely injuring him. The motor- 
man had smi the plaintiff when the ear was aliout 150 feet off. It was 
claimed that the motor man was intoxicated and incapable of knowing 
what he was doing, and that the car was going at an excessive rate of 
speed. The place was well lighted and nothing to obstruct the views— 
Held, that the accident was attributable to the plaintiff's own want of 
care in attempting to cross over the street as he did, and that the ease, 
therefore, should have been withdrawn from the jury. Magee. ,1., dis­
sented on the ground that it was a question for the jury. Judgment of 
Britton, J., at the trial reversed.

Tinsley v. Toronto Ry. Co., 8 Can. Ry. Cas. 09. 15 O.L.R. 438.
[Reversed in 17 O.L.R. 74, 8 Can. Ry. Cas. 90; distinguished in Milli­

gan v. Toronto Ry. Co., 17 O.L.R. 530.]
Injury to person crossimi in front of car—Omission to stop--Stop- 

pi no place—Contributory xeoi.ic.ence.
The plaintiff intending to take a street ear going westerly, on arriving, 

shortly after midnight, at the southerly side of the street on which the 
particular ear line was, saw a ear coming westerly very rapidly. lieing 
then aliout 300 feet off. He saw two persons standing at the corner sig-
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liai tlie car to «top, and beliexing that it would do so, it being the umiuI 
and customary jirarliit to stop at the corner, when person a wished to get 
oil or off the car, he without again looking to *ce where the ear xxa*. at 
tempted to cross in front of it. so as to get on it, when, instead of stop 
ping, it ran past the corner, knocked down the plaintiff and him:
—Held, that it could not la* said that there was inexcusable negligence on 
the plaintiffs part in attempting to miss the at reel in front of the car, 
for he might reasonably assume that the car would stop at the corner in 
pursuance of the signal to do so. and that the raw* therefore could not 
have liecn withdrawn from tin* jury : and was properly submitted to them 
Judgment of the Divisional t'oint (1007>, lô O.UR. 4.18, 8 I an. Ry. tax 
dît, reversed.

Tinsley v. Toronto Ity. to., 8 Van. Ity. Vas. 00, 17 O.L.R. 74.

DlIVER OF VF.tlllii: -Vrohsimi in front of approaching cab—Vontribv
TORY MmtUKM'E.

The plaintiff was drixing easterly in his carriage and pair of horses, 
at a moderate pave, along one of the streets of a city, and on arriving 
within thirty feet of a cross street, on which there was a street ear line, 
he saw a car coining from the north, where there was a down grade, ap­
proaching at a rapid rule, the car living then about .100 feet distant. The 
plaintiff admitted that he could easily have stopped liis carriage and horses 
la-fore reaching the track. He consulted with his coachman, and, Isitli 
being of the opinion the speed of the car was not so great as to prevent 
their crossing in safety, lie attempted to do so. when the carriage was 
struck by the ear. and damaged, and he, himself injured. No attempt 
was made by the niotorman to slow down the ear. On questions submit­
ted to the jury, they found that the accident was caused through the d< 
fendante’ negligence, such negligence consisting in the ear not living under 
proper control and that there was no contributory negligence on the plain­
tiff’s part:—Held, that it could not la- said, in all the circumstances, tlu- 
plaintiff acted so recklessly as to preclude the submission to the jury of 
the question whether or not he acted with reasonable cure; and a finding 
by the jury in the plaintiff's favour was upheld. Judgment at the trial 
and of the Divisional Court affirmed, Moss. C.J.O., and Meredith, J.A., 
dissenting.

Milligan v. Toronto Ry. Vo., 8 Can. Ry. Vas. 434, 17 O.L.R. 530.
I Leave to appeal refused ill 18 O.L.R. 100, 17 O.L.R. 370. J

Dvrr of company to put ox wiikf.i. guards.
1. It is negligence in a company operating electric ears on the streets

of a city not to have such guards for the front ....... Is as will prevent pei -
sons falling on the tracks from run over, and the company will Is*
liable in damages to any person injured in consequence of such negli 
gen ce, unless there is sufficient contributory negligence on the part of 
such persons to constitute a defence. 2. No such contributory negligence 
could be attributed to a child under six years old. 3. A verdict for $8.000 
damages in such a case, where one of the child’s legs was cut off, is not so 
excessive as to warrant the Court in ordering a new trial.

Wald v. Winnipeg Klee. Ry. t o., il ( an. Ry. Vas. 120. 18 Man. L.R. 134.
[Affirmed in 41 Can. S.C.1L 431. 0 Van. Ry. Vas. 120.]

Injury to person crossixo track—Kx< kshivk speed—Failure to oivf. 
warning—Failure to look.

The plaintiff, who was somewhat hard of hearing, attempted to cross 
from the cast to the west side of a highway on which the defendants’

01

8



6U4 STIZKKT RAILWAYS.

single track was laid. Before he began to cron» lie observed a car of the 
defendants standing upon a Hiding alaiut fiôO feet north of liiin, and. from 
his knowledge of tlie practice of the defendant», inferred tinu it wan wait 
ing there for a car from the hoiiIIi to pa** it. He. therefore. ju-t hefore 
crossing the track, looked aoutli for a ear. Imt «lid not look north, and 
hail almost panned over the track when he xvas struck by a ear coming 
from tin* north, ami injured. There wan evidence that the gong wan not 
Hounded nor the w hint le blown nor the s|M'ed of the car blackened an he 
approached the track, lie nuthl have wen the car approaching had lie 
tunu'd ami lookeil. ami tin* inotorman muet have ncen him approaching th • 
track. Hail the brakes been apulied ami tin* car «lelayeil for a see<uul or 
two. he wotthl have ewa|a'«l. There was evidence that it was going at 
from ltl to IS miles an hour:—llchl. that there wa* some evidence of 
negligem'c on the part of the inotorman which shouhl have lieen submitteil 
to tin- jury; ami a nonsuit was *«‘t aside. Per Mu lock, C.J., that the 
plaintiir was mil to anwumc that tin* mutorman xvottld start his «-ar from a 
point enabling hint to s«*e the plaintiff walking in a direction that wmihl 
soon bring him u|miii the track. and. nevertheless, that the car wmihl lie 
driven at hucIi a apeeil as to overt ak«* him. ami that without giving any 
warning of it» approach. IVr flute. .1., that then* was evi lenee to sub­
mit to tin* jury of negligence on the part of tin* inotorman in not -minding 
the gong, in not exercising more «are in keeping a look-out, and in not 
applying the brakes Indore the ear struck tin- plaintill. He could not but 
see that the plaintiff was appmaching the track, and it was to la» In­
terred from the evidem-e that he «night to have known that the plaintiff 
was «ibliviotis of the approaching ear. [Brill v. Toronto By. Co. (1003), 
1.1 O.YY.R. 114, distinguished.|

.loues v. Toronto & York Radial llv. Co., 10 Can. Rv. Cas. .‘ItH, ‘JO 
0 i i: 71

[Affirmed in 21 O.L.R. 421. 10 fan. Rv. Cas. 308.]

IX JI'BY TO I'KRKOX CKOMKIXIi TRACK—CONTRIHVTORY XKtil.lOEXCK.

In an aetitui for <!amag<‘s for injuries siistaim‘«l by tin* plaintiff, owing, 
as he alleged. to the m>gligencc of the ilefemlants, whereby lie was struck 
by a car operale«l hy their servants, while crossing a highway on foot: 
—llchl, that there was, at the done «if the plaintiff's case. some evidence 
pro|H‘r to lie passe«l upon by the jury I Kith «if negligiuice on the part of 
the «lefendants ami of contributory negligence on the part of the plain­
tiff; and that a nonsuit xvas properly set aside ami a new trial directed. 
.Imlgment of a Dixisional Court, 20 O.L.R. 71. 10 Can. By. Cas. Util, 
affirmed. I‘er (Harrow, .LA., that it is the well-established rule that, when* 
reasonable evidence is given of negligence on the part of the defemlant 
ami «if c«intribut«iry negligence on tlie part of tin» plaintiff, tlmse issues 
must Is* determined by the jury. The «uses which at tirst sight seem to 
«pialify this rule are cases in which the Court xvas able t«i reach tin* con­
clusion that the m,glig«,n«ie «if tin* plaintiff xvas tin- sole cause. or that the 
conduct of the plaintiff xvas per se negligent, or the evidence s<i clear ami 
undisputed that only the one inference coulil be reasonably possible.

•loues v. Toronto À York Radial By. Co., 10 fan. By. fas. 308, 21 O.L.R. 
421.

| See 23 O.L.R. 3.11, 12 Can. By. fas. 43(1.]

IX JURY TO PERHOX « ROHMI X(l TRACK—foXTRIHVTOBY XBOl.lOEXC K—Vl.TI- 
MATE XBtlLlOEXfE.

I poil the second trial of this action, such trial being directed l»v the 
jmlgment of a Divisional Court (20 O.L.R. 71, 1U Can. By. Cas. 301),
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ullirmcd by the Court of Appeal (21 O.L.R. 421, 10 Can. Ry. Cu-. 3ft8i — 
the action lieing for damages for injuries sustained by the plaintilT owing 
to the alleged negligence of the servants of the defendants in charge of 
an electric tram-car which struck the plaintiff when crossing the defend­
ants* track upon a public highway—the jury, in answer to question*, 
found: (1) That there was negligence on the part of the defendants which 
caused or helped to cause the collision ; (21 that that negligence was. 
that “with the evidence given the car should have lieen stopped in a 
shorter distance;” (3> that there was negligence on the part of the plain 
tiff which caused or helped to cause the collision : (4) that that negli­
gence was, that “lie might have exercised a little more care;” (51 that, 
notwithstanding the negligence of the plaintiff, the defendants could by 
the exercise of reasonable care have prevented the collision : (ft ) that the 
motorman should have seen the man sooner and sounded his gong con­
tinuously:—Held, reversing the judgment of Riddell, J., that upon these 
findings (which were sufficiently sustained hv the evidence) judgment 
should be entered for the plaintiff. Per Royd, l'.:—The rule of law 
applicable is that expressed bv laird Penzance in Radley v. London and 
North Western Rv. Co. (187ft), 1 App. Cas. 754, 75#: “Though the 
plaintiff may have been guilty of negligence, and although that negligence 
may, in fact, have contributed to the accident, yet if the defendant could 
in the result, by the exercise of ordinary care and diligence, have avoided 
the mischief which hapjiened. the plaintiff's negligence will not excuse 
hint.” The jury here, upon the evidence, find an ultimate want of care on 
the part of the mot orman after the danger to the plaintiff had become 
apparent, and after the | appeared to be unconscious of the dun
ger. This is to lie regarded as the decisive cause: the approach of tile 
plaintiff was only the condition under which this injury liecuim- imnti 
nent. and was not the ultimate determining cause. [Reynolds v. Thomas 

( l1Mt.il lit Times Lit. .'i.'lti, 20 Times I..R. 57. and Rice v. Toronto 
Ry. Co. (11110), 22 O.LII. 44ft, distinguished.| Statement of the mat 
ters to lie considered in weighing the degree of care required as Is-tween 
foot passengers and men in charge of a street car operating in a public 
highway. Per Middleton, J.:—The principle which governs this ease is, 
that where a person or corjioration is permitted to operate a dangerous 
vehicle upon a highway, that permission .irries with it a corresponding 
duty of great care and incessant watchfulness to avoid injury to others 
using the highway. The user of the highway for rapid transit purposes, 
though lawful and expressly sanctioned by the Legislature, is, neverthe­
less, so perilous to the wayfarer that those in charge of the rapidly mov­
ing vehicle ought at all times to watch for the unwary and negligent foot- 
passenger, and they cannot escape from this duty by asserting that they 
did not in fact perceive the plaintiff's danger. Adapting the language of 
Davies v. Mann (1842), 10 M. & W. 54ft. they are bound to go along tin- 
highway at such a pace and with such vigilance as to prevent mischief; 
and the answer of the jury to the 6th question bring* the case within this 
rule. Per Middleton, J., also:—By the 3rd and 4th answers of the jury 
they found contributory negligence.

.lones v. Toronto & York Radial Ry. Co.. 12 Can. Ry. Cas. 43ft. 23 
O.L.R. 331.

[Reversed in 25 O.L.R. 158, 13 Can. Ry. ( as. 107.1

K.xckshivk speed or car—Crossixo iikiiimi car without looking—Ulti­
mate NEGLIGENCE.

R. alighted from an east-liound car of the defendants on the south side 
of Gerrard street, and in attempting to cross the north track of the de-

48
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fendants, opposite the gate of the Toronto General Hospital, wliivh he 
was ubout to visit, lie was struck by a westbound car and so injured that 
he died. In an action by R.'s executors to recover damages for his death, 
the jury, in answer to questions, found: that R.’s injuries were caused bv 
the negligence of the defendants, which consisted in excessive speed; that 
K. could by the exercise of reasonable care have avoided the accident; 
that R. was negligent "by not looking for approaching car:” that the mo- 
torman of the west-bound car, after lie became aware, or. if he had exer­
cised care, ought to have been aware, that II. was in a position of danger, 
could have prevented the accident by the exercise of reasonable care; and 
that in that respect the motorman's negligence coneisted iti "too great a 
speed:”—Held, that, as the primary and ultimate negligence of the de­
fendant were one and the same—excessive speed—and as that negligence 
was concurrent with the negligence of the deceased, there could l»e no re­
covery. No question of ultimate negligence arose upon the lindings of the 
jury. Upon the findings of the jury, the action was dismissed, but with­
out costa. Per Boyd, C.:—At places like the Hospital the cars should 
not lie driven at such a rate as to imperil those who have to cross the 
track in the visitation of the sick.

Rice v. Toronto Ry. Co., 12 Van. Rv. (’as. !I8, 22 O.L.R. 440.

Duty as to persons on ok near track.
A motorman seeing a vehicle driving at right angles to his track, as if 

to cross, is justified in not reversing his controller until he sees that the 
driver of the vehicle does not intend to atop at the track and allow the 
car to pass, but the moment he perceives that there is danger it is his 
duty to act as promptly as he can to avert the danger.

Varleton v. Regina. 1 D.L.R. 77H, 20 W.L.R. 3115, 6 S.L.R. 00.
[Referred to in Balke v. Edmonton, 1 D.L.R. 870. 4 Alta. L.R. 400.]

Injury to drivers ok veiiki.es.
It is contributory negligence for the driver of u horse-drawn vehicle not 

to look immediately before attempting to cross a street railway crossing 
to see that he has plenty of time to cross in safety and lie fore any prop­
erly operated car cun approach dangerously close to him.

Carleton v. Regina, 1 D.L.R. 778, 20 W.L.R. 305, 0 S.L.R. 00.
[Referred to in Balke v. Edmonton, 1 D.L.R. 87li, 4 Alta. L.R. 400.]

Cars parsing street crossing.
It is the duty of a motorman in taking his car over a crossing to keep 

a reasonable lookout for pedestrians and vehicles using the same crossing.
Carleton v. Regina, 1 D.L.R. 778, 20 W.L.R. 305, 5 8.L.R. 90.
[Referred to in Balke v. Edmonton, 1 D.L.R. 870, 4 Alta. L.R. 400.]

Excessive speed—Perron crossing track.
Where a street car approaches a stopping place at an excessive speed, 

and there are persons waiting to board the car, and the car slackens speed 
us though to stop, but does not stop, and the highway is in such a condi­
tion us to demand the close attention of any one making use of it, an at­
tempt to cross in front of the car does not necessarily constitute contrib­
utory negligence, but the question must be left to the jury.

Slingsby v. Toronto Ry. Co., 3 D.L.R. 453, 3 O.W.N. 1101.

Excessive speed at street intersection—Injury to perron crossing.
A verdict against a street railway company in favour of the plaint iff 

for injuries sustained by being struck by a street ear will not be dis-
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turbcd where, from tin* evidence, the jury wie justified in finding tliât 
tho ear was negligently operated at excessive speed in crossing a publie 
street at a dangerous point where the view was obstructed, ami that the 
plaintiff, who was driving a long waggon, exercise! reasonable care in 
•Approaching and endeavoring to cçoss the track ami took reasonable care 
to save himself from injury, and that the motorman in charge of the car 
had time to avoid the accident after he became aware that the plaintiff in­
tended to cross the track.

(ioodchild v. .Sandwich, Windsor & Aniherstlnirg Rv. Co., 4 D.L.R. 159,
3 O.W.N. 1252.

Duty of motorman—Rkvf.rsi.no of power—lx.n my avoidaiile notwith­
standing CONTHIUVIORY NKGI.IOENCE—“LAST CI.EAR CHANCE*’—ULTI­
MATE NEGLIGENCE.

Uarnovis v. Calgary, 7 D.L.R. 789.
[Aflirmed in Uarnovis v. Calgary (No. 2), 11 D.L.R. 3.]

Rate of speed—Municipal by-law.
Where a municipal by-law lives a limit of speed, e. g., eight miles an 

hour for tin* street cars of a company, such company is not therely auth­
orized to run its ears at such maximum speed regardless of conditions 
and circumstances; hence a speed of not more than five or six miles an 
hour may be imprudence on a «lark, rainy night on slippery rails ami on a 
dimly lighted street, and if such car causes injury to a person crossing 
at the intersection of streets the company will la* liable in damages.

Montreal Street Ry. Co. v. Conant, 14 Can. Ry. Cas. 305, 7 D.L.R. 2111.

Usual stopping place Negligently hi wing past stationary car.
A passenger who had just alighted from a street car which was being 

met on a parallel track by another, at a point where ears usually stoppai 
to discharge and receive passengers, and where, to the knowledge of the 
railway company, it was the custom or habit of per-ons alighting from 
ears to cross a parallel track in order to reach another street, is not 
necessarily guilty of contributory negligence, where the fact that an­
other passenger warned the plaintiff, a woman, to look out for the car, 
might well have Hurried and perturbed her, as witnesses said, and led 
her to lower her heud in the face of a strong wind, as she went around 
the rear of the car from which she had just alighted, and attempted to 
cross the parallel track, where she was struck by a car which was negli­
gently run past the stationary car at an unusually high rate of speed. 
(Cooper v. London Street Ry. Co.. 14 Can. Ry. Cas. 191, 5 D.L.R. 198. 
allirmcd.] 2. The negligence of the defendant street railway company 
was sufficiently shewn so as to prevent the witlulrawal of such ipiestion 
from the jury, where the evidence disclosed that sufficient caution was not 
observed in running a street car towards a car standing on a parallel 
track discharging passengers at a street crossing where they were regu­
larly discharged and received, and where, to the knowledge of the com­
pany. it was the habit or custom of passengers to cross a parallel track 
in order to reach another street, and that the ear struck and injured 
the plaintiff, who had just alighted from the stationary car, and without 
noticing the car approaching from the opposite direction, passed around 
the rear of the standing ear and stepped upon the parallel track. [Cooper 
v. London Street Ry. Co., 14 Can. Ry. Cas. 191, 5 D.L.R. 198, allirmcd.) 
3. Where there is no reasonable evidence upon the whole case whether 
adduced by the plaintiff or the defendant upon which the jury could find 
in the plaintiff's favour in an action of negligence, the case should be
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withdraxvn from them and tin* action dismissed; it is not necessary to go 
through the form of directing the jury to linri a verdict for the defendant 
ami of having such verdict recorded. ( Dictum per Meredith, «LA.»

t ooper v. London Street Ity. Vo., If» Van. Ky. < as. 24. !» D.L.R. :ws.
[Followed in Ramsay v. Toronto Ity. Co., 17 Van. Rv. ( as. «. 17 D.L.R.

220.]

Lit KNHKE» AND PKBMIH8IVK I'SKRS OF RIOIIT-OFXVAY.

Where a railway company owning a tramway line leading to their rail 
way station constantly permits the public to walk on the tracks of the 
tramway line without interference, it owes a duty to exercise reasonable 
care in the operation of the tramway to avoid running down a person 
walking on the tracks, to or from the station, as such circumstances create 
a leave and license to him to so use the tracks. [Grand Trunk Ry. Co. 
v. Anderson, 28 Van. N.C.R. f»41. referred to.]

Andrews v. B.C. Klee. Ry. Vo.. 1."» Van. Ry. Cas. 75. 1) D.L.IL Ô00.

XrTOMoiui.KN—Duty wiikn aitro.m iiixu strkrt cromuixü.
It is the special duty of a person driving a motor vehicle to keep a good 

lookout while approaching a tramway crossing, and it is the duty of such 
person coming out from a cross-road into a main artery of t rallie to wait 
and give way to that t rallie, and not to throw himself headlong into the 
advancing t rallie along the main traveled road. ( Per Irving, .LA.). 
[( umpbell v. Train l 1010», 47 Sc.L.R. 47.'», applied.]

Monrufet v. B.C. Klee. Ry. Vo., !» D.L.IL .*»«!». 18 H.C.R. 01.
Vrossi xu track—Fa i it hi : to look.

A railway company is not liable for injuries sustained by a person 
who crosses a street in front of a moving street ear without keeping the 
car in sight, until lie has crossed the street. and trusts blindly to an opin­
ion formed on leaving the sidewalk that there was ample time to cross.

Myers v. Toronto Ry. Vo., 10 1). L. R. 754.
[Reversed in 18 D.L.IL M3f>.]

Accidkxt at strkkt crossi xu—Kxckssivf siveii.
It is actionable negligence to run a tram car toward an intersecting 

street at an unlawful rate of speed without attempting to slacken speed 
on discovering an automobile on or near the track in a position of danger. 
Contributory negligente sutlieient to prevent a recovery against a street 
railway company for a collision with the plaintiff's automobile, is not 
shown from the facts that, on approaching an intersecting street, the 
plaintiff reduced the speed of bis automobile so as to avoid a slowly inov 
ing westlmund car without discovering an eastbound car approaching 
at. an unlawful rate of speed until his automobile was near or on the 
track, and in the emergency, he increased speed and attempted to pass 
in front of lioth cars, when his automobile was struck by the eastbound 
car, the speed of which was not slackened after the motorman discovered 
the plaintiff’s danger.

Derry v. B.C. Klee. Ry. Vo.. 12 B.V.R. 258.

Liability for injury to pf.bhon crossino track to board tar.
A judgment against a street railway company for injuries sustained by 

the plaintiff by being struck bv a street car while crossing a track to 
board another car, will not lie disturbed on appeal on the ground that the 
plaintiff’s negligence contributed to his injury, where, under all the circum­
stances of the caw. the question of the defendant's negligence u» well
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ma tin* plaintiff's contributory negligent v. were proper question* for tlie
J Uglc v. B.C. Kiev. Ky. Co., 12 D.L.R. 201.

| Kinigan v. London & N.W. Ry. Co. ( 1HSO \, A Times 1..K. Af>8 ; Kttddy 
v. London & S. W. It. Co. ( 1H92 ). H Times L.R. OA S : hiuI Toronto Kx. Co. 
v. King. [ 1008] A.( . 200. followed.]

In.MKY TO FKRNOX i KOHhlM. TUAI K—FAIM IC K HI MNiK mit < XltN.

failure to look for approaeliing ears In-fore crossing a street ear traek 
will defeat an aetion for the death of a |ivde*trian who. had lie u«cd ordi 
nary vitre, would have -«•en the ear that -t ruek him. wliieli eon Id not have 
lieen stopped hy the motoriiiMii after diseovering the peril of the deeeased 
in time to avoid striking him.

Ryder v. St. John lly. Co., IS D.1,.11. 11.
(London Street lly. Co. v. Brown. 31 Can. S.C.K. 042. applied.]

COI.I.IMION WITH VEIIH li:—KxrKHHIVr Hl’KKO—CoMItlllt TORY NMM.II.KNTK
Persons crossing the street ruilwax tracks are entitled to assume that 

the ears will lie drixcu modératelx and prudently, and if an accident Imp 
|M‘iis through a car going at an excessive rate of speed the street railway 
company is responsible. ‘I lie driver of a cart struck let a ear in crossing 
a track ia not guilty of contributory negligence liven use lie did not look 
to see of a ear xxa* approaching if. in fact, it was far enough away to 
enable him to cross if it had liven proceeding moderately and prudently. 
He can lie in no worse |aisition than if he had looked and seen that there 
was time to cross, G Wynne, J., dissenting. 21 A.11. (Ont.i 33.1, affirmed.

Toronto Hy. Co. v. Gosncll, 24 l an. S.C.K. A82.
| Distinguished in 0*1 learn v. Port Arthur. 4 O.l..15. 2011 : referred to in 

Halifax Klee. Tram. Co. v. Inglis, do Can. S.C.K. 2A8: Jones v. Toronto, 
etc. Ky. Co., 20 0.L.K, 71.]

( Ol I.IKIOX AT iKWHIKti—Hat* OK «PERU—( ONTRIilt IORY NHUl.lllEIICR.

A xxagon in which plaintiff was proceeding from Sydney to Glace Bay 
xvas struck by an electric train car owned and operated by the defendant 
company, xvliilc attempting to cross the defendant's track, at a place 
known as Grand Lake Crossing, and plaintiff was injured The evidence 
showed that near the vrossing there was a down grade for a distance of 
alanit 3,(MM) feet. and then an up grade for I.OtM) feet, terminating at a 
siding near which the crossing at xvhieli the accident occurred xvas situated. 
On the down grade it was usual to run ears at a speed of from 20 to 2A 
miles an hour, but when half wav down the power was shut off and tin* 
speed on reaching the siding was 10 miles an hour. When plaintiff's 
."earn was first seen it was at a distance of from 3A to 40'feet from the 
crossing, and the ear was distant from A0 to 7A feet The motonimn in 
'•Itargc of the ear acted promptly in applying the brakes and reversing 
the current, but was unable to avert the collision The whistle had liven 
blown when 300 yards distant from the crossing, and the car was provided 
with suitable appliances for shipping it xx itliin a reasonable time The 
rate of s|ieed at which the ear was providing was reasonable considering 
the time and place. Plaintiff heard a whistle blown which he supposed to 
•a» that of a Sydney and lxiiiisburg train but did not see the car until 
bis horse's head was distant iilsnit 20 feet from the crossing. There was 
also evidence to show that he failed to exercise proper care in approaching 
the crossing as the reins were lying loose, and one witness called for 
plaintiff testified that, at the time, the horse was living whipped and 
xvuH galloping:—Held, affirming the judgment of the trial judge and dis-
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missing the action, that tliv proximate cause of the accident was negligence 
oil the part of the plaintiff. Held, that a point not raised hy the state­
ment of claim, or at the trial where evidence might have been given to 
display the contention, should not he raised on appeal.

Livingstone v. Sidney A (ilaee Bax Hy. Co., .17 N.S.K. .1.1(1.
INJURY IX) VI IIHOX AM) piton-Kl X t m.I.lNlox OK NTRKKT < AK AND XVAIKjON— 

Kviiikxi »—Kindi non ok jury Damaukm.
Williams v. Toronto Hy. Co.. 2 O.W.X. .ID. 20 O.W.R. 1.

' OI.I.MloX WITH CAB—NkiiI.Ii.CXC'B OK motor max SvKKI).
Plaint ill"s driver, who was proceeding in the same direction ns a tram 

car owned hy the defendant company, stopped his call to allow a passenger 
to alight, lie then turned and attempted to cross the track upon which the 
car was running, about two car lengths ahead of the cab. The motorman, 
who had been ringing his gong when he saw the cab turn across the track, 
put on his brakes; then, seeing that he could not stop in time to avoid 
a collision, released the brakes and applied the current the reverse way. 
A collision having occurred, anil an action having been brought by plain* 
tiir. to recover damages for the injury done to the cab, the jury found 
that the car was running at too high a rate of speed, and that the motor- 
man was negligent in failing to apply the brakes, or reverse the current 
in time to avoid the accident :—Held, dismissing the defendant's appeal, 
that the ipiestion of speed was one for the jury. and. there being evidence 
to support their finding, that the Court should not interfere.

Inglia v. Halifax Klee. Tram. Co., 1 Can. Hy. Cas. .1.V2, .12 X.S.H. 117.
|Affirmed in .10 Can. N.C.H. 250, 1 Can. Hy. Cas. 1(50; applied in Robin­

son v. Toronto Hy. Co., 2 O.L.R. 18; distinguished in O’Hearn v. Port 
Arthur, 4 0.1*11. 200; referred to in Tinsley v. Toronto Rv. t o., 15 O.L.R. 
4.18.1

Ki>:« rmc car coi.i.iiiixu with cab—Kxckmhiyf spf.kd—Contributory
NKUMUKNCR.

A cab driver was endeavouring to drive his cab across the track of an 
electric railway, when it was struck by a car and damaged. In an action 
against the Tramway Company for damages it appeared that the accident 
occurred on part of a down grade several hundred feet long, and that the 
motorman after seeing the cab tried to slop the car with the brakes, and 
that proving iiicITcctual reversed the power, being then about a car length 
from the cab. The jury found that the car was running at too high a 
rate of s|)ecd, and that there was also negligence in the failure to re 
verse the current in time to avert the accident; that the driver was neg 
ligent in not looking more sharply for the ear; and that notw ithstand- 
ing such negligence on (lie part of the driver the accident could have been 
averted by the exercise of reasonable care:—Held, affirming the judgment 
of the Supreme Court of Nova Scotia (.12 X.S. Hep. 117). flwynne. .! . 
dissenting, that the last finding neutralised the effect of that of contribu­
tory negligence ; that as the car xvas on a down grade and going at an 
excessive rate of speed it was incumbent on the servants of the compativ 
to exercise a very high degree of skill and care in order to control it if 
danger was threatened to any one on the highway; and that from the evi 
denec given it was impossible to say that everything was done that rea­
sonably should have been done to prevent damage from the excessive speed 
at which the car was being run.

Halifax Klee. Tramway Co. v. Inglis, 1 t an. Hy. Cas. 1U0, 30 Can. 8.C.R.
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Collision of cab with waouox—Cox rami toby xm.i.ili m l--Di tv to

The plaintiff, who wa* driving a horse «ml waggon very slowly along 
e street on the left aide of » ear track, turned to the right to crow* the 
track and the waggon was struck liy » ear which had lieen voniing be- 
itind. The plaintili said that «Inuit one hundred feet from the |M»int at 
which he tried to crow* he looked hack and that no ear wa* to he *een. 
ami he did not look again liefore I rung to ero**: Held, that it wa* 
hi* duty to hate looked, and that hi* nut Inning done *» count it «led eon 
irihutory negligetiee on hi* part, which di-ent it led him to recover dam­
age*. | Hanger x. I.mnlmi Street Ity. Co. | IKIMII, ."III tl.lt. I'.L'I, applied.| 
•fmlgmeiil of llritton. .1.. reverwed. I'er lloyd. C.:—A driver of a vehicle 
looting along a -tree! in which ear* are running, and who know* when 
and where he intend* to crow* the ear track*, i* hound to In- vigilant to 
*cc Indore crossing that no ear i* coining ladiiml him. A greater hurdeii 
in t It in regard rc-t* on the driver than on the inotorman. who i* not to 
lie kept in a state of nervou*ne** and apprehension |c*t someone may 
at any moment ero** in front of the moving car.

O'llcurn t. Voit Arthur. 2 Can. Ity. t a*. 173, 4 U.L.H. •joti.
| l)i*tinguished in Mar-hall x. tiate*. 10 lt.C.lt. IM; inapplicalde in Hell 

v. W innipeg Klee. Street Ity. Co., 1ô Man. Lit. 344; referred to in Umdoii 
à Went. Trust* v. I.ake Krie, etc. Ity. Co.. 12 O.L.H. 2M; Smith v. Niagara, 
et.- R. c.'. 9 'M i: i.- rinale) % roronto Ry Co., 13 <■! R I3H 
relied on in Wallman v. Can I'nc. Ity. Co., Ili Man. L.lt. H0.|

COI I.IHION — RVLK OF Till IIOAII.
A street railway company ha* no exclusive right to that portion of a 

public street covered by it* track*. It ha*, however, a paramount and 
sii|Mirior right, and other* are hound to observe that right to the extent 
of avoiding collision*: hut it al-o i* the duty of those in charge of a 
car to exercise diligence and care, even though the |H-r-oii in danger of 
collision may himself be negligent. 'I he rule of the road a* applied to 
street car* di*cn**cd.

Italfour v. Toronto Ity. Co., 2 Can. Ry. Cas. 314.
lAllirmed in A O.l..11. *36, 2 Can. Ity. t a*. 326.)

< «MINION—FaII.I KK TO IIIM. IIU.I SNOW AT MHK (IT THICK—CoNTBinV- 
TOBY XRUI.IOKNCK.

Tlie plaintiff, a telegraph mc**ctigcr, xxae riding a bicycle in a southerly 
direction heliiml a street ear of the defendant* on the west track, and 
the car stopping, in order to avoid running into it. and lieVausc lie found 
snow wa* piled up on the road on the right side he turned to tin* left 
wide, and xxa* struck by a ear coming on the ea*t track, ami injured. It 
did not appear that the latter car had sounded the gong or given any other 
warning. I lie plaintiff however wa* nonsuited at the trial:—Held, that 
the defendant* were hound to adopt rca*otiahle precaution* to prevent 
accident* by sounding a gong or otherwise, although there irai no statu­
tory obligation; and although the plaintiff may have put him*clf in a 
position of peril, this xxas not per *e an act of negligence: and there lieing 
evidence which might have satisfied the jury that the accident was caused 
by omission on the defendant** part to ring the gong, and also evidence 
from which they might have found that it was attributable to the plain­
tiff* own negligence, the case should not have been withdrawn from
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them. IDuMin. Wicklow & Wexford Ry. Co. V. Slattery ( 1878), 3 .\|»p 
< a*. 1155, specially referred to.)

Preston v. Toronto Ry. Co., 5 Can. Ry. Can. .‘10, 11 O.L.R. 56.
| Allii ined in 1,‘t O.L.R. 309, 6 Can. Ry. Clin. 240: di*t inguished in Tins­

ley v. Toronto Ry. Co., 15 O.L.R. 438; followed in Brenner v. Toronto Ry. 
t o.. 13 O.L.R. 423.J

Collision- Neoliornce or motorm ax.
The fact that the motor man and the : exchanged places on a

street, ear in contravention of the company's rules, and that the conductor 
so permitted to drive the car allowed it to collide with another ear 
either from negligence or incompetence, may form the ha sis of an action 
by a passenger for the resulting personal injuries lie received.

Winnipeg Klee. Ry. Co., v. Hill, 8 D.L.R. 106. 46 Can. S.C.R. 654.
I Hill v. Winnipeg Klee. Ry. Co., 21 Man. L.R. 442, allirmed.]

Collision with vehicle—Ultimate nkolilencr.
Iii a personal injury ease arising from a street ear colliding with a rig, 

"here the trial Judge submits the question of ultimate negligence, hut 
the jury did not deal with it (or there is douht as to whether they did 
deal with it), even in a case where, upon unravelling confused jury 
findings, the effect may he that both were to blame and that the motor- 
man after he saw the plaintiff in danger not have stopped the car.
hut there is no finding hv the jury as to whether the motorman could by 
reasonable diligence have avoided the accident after he should have known 
that the plaintiff was alxnit to cross in front of the car. and where the 
finding at most is that the motorman could not have stopped the car 
after he saw (not might have seen) the plaintiff, such findings are ineom. 
plete and ground for a new tria' to the plaintiff is there was evidence 
la-fore the jury sufficient to aup|Mirt a finding, had there I wen one. of ulti­
mate negligence on the part of the defendant.

Herron v. Toronto Ry. Co., 14 Can. Ry. Cas. 124. 6 D.L.R. 215.
| Reversed in 11 D.L.R. 6»7; 28 O.L.R. 56, 15 Can. Ry. t as. 373.1

Collision with veiticlb—Ultimate nroi.iuknce.
In a personal injury action arising from a street ear colliding with a 

rig. where both the plaintiff and the defendants' motorman were guilty 
of negligence, each in not seeing the danger and avoiding the injury of a 
collision, if it appears that when the motorman first saw (he ini|H-nding 
danger it was too late to prevent the injury, the plaintiff's action fails.
I Herron v. Toronto Ry. to. (No. If. 6 U.L.R. 215. 14 Can. Ry. Cas. 124. 
reversed. 1 In a |iersonal injury action arising from a street ear colliding 
with a rig where the findings of the jury were in effect that the negligence 
of the defendants' motorman and that of the | were concurrent
and simultaneous negligence of similar character by both parties and that 
there was not any new negligent act by the defendant in addition to its 
first act of negligence, verdict "it* properly for the defendant and will not 
in that respect Ik- disturbed, fHerron v. Toronto Ry. Co. (No. 1), 6 D.L.R. 
215. 14 Can. Ry. Cas. 124. reversed.]

Herron v. Toronto Ry. Co.. 11 U.L.R. 667, 15 Can. Rv. Cat. 373. 28 O.L.R.
50.

Rear end collision—Faii.vke hy motorman to observe iut.eh.
Where it appears from plaintiff's own evidence that he was familiar 

with a rule of the railway v calling for a. five-minute interval be­
tween ears and he, as motorman of a ear, failed to observe that rule,
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wliivli mi his part caused h eu H in ion with a car ahead, a verdict by
tlie jury in hi* favour will he set aside ami the action dismissed on 
appeal. (Per Macdonald, C.J.A., ami Ualliher. .1 A.)

Daynea v. British Columbia Elec. Ry. Vo., 14 t an. Rv. (a*, 30Jt. 7 D.I..R. 
707. *

| lie versed in IS Van. Ry. Ca*. 146. Ill D.L.R. 266. 46 Van. K.C.IÎ. 6H.)

Injury to rmu>—Contributory nku.i<;km k—Vitimatf. neuiu.f.nuk.
In submitting the ease to the jury in an action for damages arising out 

of injury to a child by one of the defendant company’s ear», live questions 
«ere submitted by the .fudge, who also instructed the jury that they might 
if they chose, bring in a general verdict. Ihe jury returned a verdict 
for the plaintiir in $300 damages. On the .fudge asking whether they had 
answered the questions, the foreman replied that they had answered three: 
“(1) Was the company guilty of negligence? Yes. (‘21 If so. in what 
did such negligence consist? Overspeed. (3) Was the plaintiff guilty of 
contributory negligence? Yes.” The trial Judge, on this, dismissed the 
action:—Held, that while it was prolaihlc that the jury ii to
return a general verdict, yet the matter was not free from doubt, and 
should have been cleared up before the jury was discharged. There should, 
therefore, be a new trial. One of the question not answered was “VoitId 
the niotorman. after it became apparent to him that the hoy was going 
to cross the tracks, by exercise of reasonable care and skill, have pre 
vented the accident if he had been running at a reasonable rate of speed?” 
'Hie Judge said, in submitting this question: “I want you to consider 
that last element, because it is not: ‘Could lie have prevented the acci­
dent if running at an unnreasonnhlc rate of speed?”’ Held, that this 
question was improperly framed, and the jury were not properly directed! 
that the original rate of speed was the original negligence, ami after 
linding such negligence the jury hail to consider whether, notw g
the unreasonable rate of speed, the niotorman, after seeing the boy commit 
or about to commit a negligent act, , by the exercise of reasonable 
care, have avoided the consequences of it. New trial ordered, costs of ap 
peal to appellant, and costs of trial below to abide the event of the new 
trial.

Itaylicld v. British Columbia Elec. Ry. Vo., 16 H.C.R. 361, 14 W.L.R.
414. *

Contributory nkgi.igkncf. iiy injured ciiiui.
A boy of eleven years of age and of suiva ient intelligence, in the estima­

tion of the Court, to understand the probable consequence of his actions, 
is liable for contributory negligence in the ease of an accident, while 
attempting to board a tramway car as a trespasser and in disobedience 
to orders of the school-master» in charge of him.

Normand v. Hull Klee. Ry. Vo.. 36 Que. S.C. 3211.
[Followed in Champagne v. Montreal St. Ry. Co.. 36 (Jue. S.C. 614.]

Injury to infant—Failure of motor man to take i*roi>f.k prkoautionh
In an action brought in the name of an . claiming damages for

injuries occasioned through the alleged negligence of the defendant com­
pany in the operation of their electric tramway, the evidence shewed that 
the infant, a child aged one year and eleven months, was seen approach­
ing the track upon which one of the defendant’* cars was moving slowly. 
The «histle was sounded and the child stopped for a moment and then 
moved quickly towards the car and «as struck, and received the in. 
juries for which the action was brought. Vpon seeing the child stop
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v livn the whistle was blown, the motorman immediately applied speed 
without waiting to see whether the child was going to return or making 
any effort to remove it from its dangerous position:—Held, that this was 
a clear case of reckless conduct, for which defendant was responsible 
Also, that the failure to take proper precautions to avert injury to the 
child was not to be excused by the alleged necessity of complying with 
the time table and preventing delay to passengers. Also, that the fail­
ure of defendant company to provide its car with a fender was clear 
evidence of negligence.

Lott v. Sydney & (llaee Hay Ry. Co.. 8 Can. Hy. Ca*. 270, 41 X.S.R. 153.
[Affirmed in 42 ('an. S.C.R. 220, ft Can. Ry. Cas. 35ft.]

Contributory negligence of children—Presumed juvenile discretion.
A boy of eight and one-half years, possessing the ordinary intelligence 

of a child of that age, will be presumed to know enough to get out of the 
way of a moving street ear if he saw it coming. In an action to recover 
for the alleged negligence of a railway company in running over a child 
eight and one-half years of age. where the testimony of the witnesses 
fails to bring out a material point as to the question of the contributory 
negligence of the child (ex. gr., why he failed to observe the approach of 
the ear) it is error on the part of the trial Judge not to permit the child 
to testify either under oath or in the form of unsworn evidence received 
under the provisions of s. 3ft of the Kvidenee Act, R.S.M. Ift02, c. 57, 
where it appears that the child understood the duty of telling the truth.

Schwartz v. Winnipeg Klee. Ry. Co., 12 D.L.R. fid. 23 Man. L.R. 4S3.
(See Annotation to Hargrave v. Hart, ft D.L.R. 521, on contributory 

negligence of child injured while crossing highway.|

( RO8HIN08—Contributory negligence—Looking iiotii uayk.
A person about to cross a railway track is under a «luty not to be guilty 

of negligence, but what is the exercise of reasonable care is a question of 
fact to be decided by the jury, according to the facts of the ease, and fail 
nre to look just before crossing a street railway track is not, as a matter of 
law. negligence per so. [(irand Trunk R. Co. v. McAlpine, 13 D.L.R. 618, 
|lftl3] A.C. 838, 16 Can. Ry. Cas. 186, explained.]

Ramsay v. Toronto Ry. Co., 17 Can. Ry. Cas. 6, 30 O.L.R. 127, 17 D.L.R. 
MO.

Kxukkhive speed and lack of warning Crossing street with reason-
Altl.E CARE.

Where the substance of the jury’s findings in an action against a street 
railway for running down and killing a foot passenger crossing the street, 
is that the death was caused by negligence in operating their car at an ex­
cessive rate of speed and in failing to give warning of the approach of the 
ear. and that the deceased, having looked up and down the street and seen 
no ear, had exercised reasonable care, judgment must Is* entered for the 
pin intiff, if there was evidence upon which reasonable men might find, us 
the jury did. that defendants were guilty of negligence and that the de­
ceased had exercised reasonable care.

Ramsay v. Toronto Ry. Co., 17 Can. Ry. Cas. 6. 30 O.L.R. 127, 17 D.L.R.
220.

[Cooper v. London Street R. Co., ft D.L.R. 368. 15 Can. Ry. Cas. 24, 4 
O.W.N. 623, followed; Dublin, Wicklow &. Wexford Ry. Co. v. Slattery, 3 
App. Cas. 1155, 1166, distinguished.]
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Com Him toby Nhc.i.k.knce—Reasonable cark—Direct a no proximate
CAUSE.

L. started to cross a street traversed by an electric railway and proceeded 
in a north westerly direction with his head down and apparently uncon­
scious of his surroundings. A car was coming from the east and the mo- 
toi'iium saw him when he left the curb at a distance of about fifty yards. 
Twenty yards further on lie threw off the power and when L., still ah- 
'traded, crossed the devil strip and stepped on the track reversed being 
then about ten feet from him. The fender struck him before he crossed 
and he received injuries causing his death. Un the trial of an action by his 
widpw the jury found that the motormun was negligent in not having his 
car under proper control, that L. was negligent in not looking out for tin; 
car, hut that the motorman could, notwithstanding, have avoided the ucci 
dent by the exercise of reasonable care. A majority of them found, also, 
that L.’s negligence did not continue up to the moment of impact. Upon tip 
peal from the judgment setting aside the verdict for the plaintiff at the 
I rial and dismissing his action, the verdict at the trial was sustained on 
i he ground that the jury were entitled to find that when the motorman first 
-aw L. he should have realized that he might attempt to cross the track, ami 
it was his duty then to have the car under control, and that hix failure to 
do so was the direct and proximate cause of the accident for which the rail 
way company was liable. (Davies and Anglin. .1.1., dissenting.i | Long 
v. Toronto Ry. Co., l.*> Can. Ry. Cas. 35, reversed; Tuff v. Wurman, 5 
< It.N.S. 573; Itadley v. London & N.W. Ity. Co., 1 App. Cits. 754; Walton x 
London & Brighton & S.C. Ry. Co., II. & R. 424; The Bernina, 13 App. Cas.

12 P.D. 58 H ix i. - x Mann, 10 \l â W 64#, followed ;
Long v. Toronto Ry. Co., IS ( an. Ry. Cas. 112. 50 Can. S.C.R. 224.

Duty on heeinu person ok vehicle on or near track.
It is the duty of a street railway company to run it- electric cars on city 

streets under such control ami at such rate of speed and accompanied bx 
-ueh warning, that the motorman will be enabled to take reasonable pre­
cautions to avoid a collision when an emergency arises by a vehicle noces 
,-urily turning upon the tracks in a croxvdcd street.

Durie v. Toronto Ry. Co., ltl Can. Ry. Cas. 334. 15 D.L.R. 747.

Operation—Derailment or car Prima facie neoiioence—Waiver.
Although proof of derailment of a railway car and its resultant injury 

generally establishes a prima facie case of negligence against the defend­
ant company in a personal injury action, yet the plaintiff xvlio goes fur­
ther and undertakes without success to shew specially the cause of 
such derailment may thereby waive the prima facie case upon which he 
might otherwise have relied.

Curry v. Sandwich, Windsor & Amhersthurg Ry. Co., 11» Can. Ry. Cas. 
210, 18 D.L.R. 685.

Spur track Injurieh cached by carh released by children.
A street railway company, which is supplying material for a street con­

struction company, and has for that purpose a spur line connecting with the 
main track by a knife switch, which allow» cars upon the spur line to run 
down the grade and out on to the main line, is responsible for injuries 
caused by hoys releasing the cars on the spur line, thus vausing a collision 
with the car on the main line on which the plaintiff xvas traveling. [Mc­
Dowall v. Great Western Ry. Co.. [1»03| 2 K.B. 331. distinguished.J

Green v. British Columbia Elec. Ity. Co., 1U Can. Ry. Cas. 240, 26 D.L.R.
648.

Can. Ry. L. Dig.—45.

■I
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Protruding rails—Collision with automobile—Municipality.
A municipal corporation operating a street railway is liable for a colli­

sion of a street car with an Riitomuhilv which had liecoinr stalled owing to 
rails protruding at a highway crossing.

Kuusisto v. Port Arthur. 20 Can. Ry. Cas. 33Ô. 37 O.L.R. 149, 31 D.L.R.
9J9.
Accident at crossings—Private driveway—Collision with vehicle— 

Speed—Warnings.
The operating of an electric car at an excessive rate of speed and the fail­

ure to give proper warnings while approaching a private driveway crossing 
constitutes negligence at common law which renders the company answer­
able for injuries to a vehicular traveler resulting from a collision at the 
crossing, ((«rand Trunk Ry. Co. v. McKay. 34 Can. 8.C.R. HI. 3 Can. Ry. 
Cas. 527; Hell v. Grand Trunk Ry. Co. ( 1013). 1.1 D.L.R. 874. 48 Can. 
S.C.R. .101, 10 Can. Ry. Cas. 324. distinguished.]

(lowland v. Hamilton, firimshy 4 Reamsville Klee. Ry. Co., 19 Can. Ry. 
Cas. >14. 24 D.L.R. 49.

Collision with automobile—Contributory negligence—Violating
RULE OF ROAD.

Driving an automobile contrary to the rule of the road as required by a 
municipal traltic by-law, particularly the reckless proceeding out from be­
hind a street car in a diagonal course thereby hilling from view a street ear 
approaching from nil opposite direction, constitutes contributory negligence 
which will preclude recovery for injuries sustained in consequence of a col­
lision with the street ear. [British Columbia Klee. Ry. Co. v. Loach, 20 
Can. Ry. Cas. 309, 23 D.L.R. 4. [1919] A.C. 719. considered.!

Tail v. British Columbia Klee. Ry. Co., 20 Can. Ry. Cas. 408. 22 B.C.R. 
671, 27 D.L.R. ,138.

[Appeal to Supreme Court of Canada quushed on ground of want of juris 
diction.]

Dangerous placing of trolley pole—Absence of guards—Collision.
A street raihvay company empowered by its Act of incorporation to erect 

poles on a street, so as not to impede public travel, will be liable in dam 
ages for injuries to a vehicular traveler resulting from a collision of a 
motor car with one of the trolley poles that had been shifted from its 
uniform position at the side of the street to the devil’s strip, without any 
lights to guard it at night.

Weir v. Hamilton Street Ry. Co., 22 D.L.R. 155.

Hoarding crowded car—Standing on step—Contributory negligence.
Standing on the lower step on the entrance platform of a crowded ear 

and hanging on to the bar handle in an effort to board it amounts to con 
tributory negligence which will preclude recovery for injuries sustained as 
a result of being thrown therefrom when the car is Iwing started.

Clarey v. Ottawa Electric Ry. Co., 21 Can. Ry. Cas. 231, 38 O.L.R. 308, 33
D.L.R. 586.

Duty on oeeino person near track—Warnings—Ultimate negligent!
A motorman approaching a crossing, who has given the statutory warn­

ings, is not bound to give additional warnings to persons approaching it. 
unless he had reason to believe that they were oblivious of his presence and
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of danger in crossing the track; his failure to do so, in the circumstances, 
does not constitute ultimate negligence.

lioness v. British Columbia Klee. Ry. Co., 21 Can. Ry. Cas. 238. 23 B.C.R.
'•0, 36 D.L.R. 301.

NEGLIGENCE—CoXTRlBt TORY Cl TIM ATI!l>l FKTTIVE HRAKER—SPEED.

Defective brakes on a street car incapable of arresting its speed when 
approaching a highway crossing is negligence which will render the rail­
way company liable for a collision, notwithstanding the plaintiff's contrib­
utory negligence. | British Columbia Klee. Ry. Co. v. Loach. [l!»lt> | 1 A.C. 
719, 23 D.L.R. 4. 20 Can. Ry. ("as. 309, followed; Columbia Ritulithic v. 
British Columbia Kiev. Ry. l'o.. 31 D.L.R. 211. 23 B.C.R. 100. reversed. 1 

Columbia Ritulithic v. British Columbia Klee. Ry. Co., 21 Can. Ry. Cas. 
243, 53 Can. SX R. 1, 37 D.L.R. 04.

Ultimate negligence Kxceshive «pled.
Running a street ear at an excessive speed can only become ultimate neg­

ligence, for which there is liability notwithstanding the plaintiff's con­
tributory negligence, in cases where the niotorman could, or should have, 
avoided the accident, but failed to do so.

Smith v. Regina, 21 Can. Ry. Cas. 270. 34 D.L.R. 238.

( OLLIHION—Ui.TlM ATF. XEGLIGEXCE.

The failure of a niotorman lo avoid a collision, when he could have dime 
so, after seeing that the plaintiff was about to cross, is the ultimate negli 
genco and the proximate cause of the accident, despite the plaintiff's con 
tributory negligence in falling to look. jCalgary v. Harnovis. If» D.L.R. 
411. 48 Call. S.C.R. 494. followed. See annotation. 1 D.L.R. 7H3.J

Banbury v. Regina. 21 Can. Ry. C'as. 285, 10 S.L.R. 297. 35 D.L.R. 302.

I'NVSt Al. JOLTING OK CAB—DUTY OF SERVANTS IN CIIARtiK.

If there is unusual jolting or humping a street car it is the duty of the 
servants in charge of the car to ascertain why the humping is going on 
Failure to do this is negligence for which the company is liable in case of 
injury to a passenger, caused by the sudden stopping of the car, owing to 
the falling of a hrakeshoc.

Scott v. Toronto Ry. Co., 48 D.L.R. 569.

Loose trolley rope.

Allowing a rope attached to a trolley pole to hang loose, and capable of 
being blown out by the wind and entangling persons waiting for cars, is 
negligence, for which a person injured in consequence thereof may recover. 

Wilkes v. Saskatoon. 32 D.L.R. 42.

Boarding cab while in motion—Warm nor against—Contributory neg­
ligence.

Disregard of a warning prominently displayed at the point of entrance to 
a atreet ear that persons should not get on the ear while it is moving, may 
constitute contributory negligence on the part of the passenger which will 
prevent his recovering damages for injury to his foot by liuving it caught 
in the step riser which was defectively and improperly built, if it appears 
that the plaintiffs foot could not have slipped into the opening left in the 
riser had he boarded the car when it was stationary. [Newberry v. Bris- 
tol Tramway», n>7 i T.R 800 ri < red t<.. i 

Black v. Calgary, 24 D L.R. 55, 31 W.L.R. 191, 8 W.W.R. 646.
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('OX Ut'croit hTOPVINti CAB SCUIH M.Y XVIII N NOT AT IlKi.llAH NTOPPIXU PLACE 
INJURY TO I'ABHK.NtiKB.

The stopping of » ht reel ear in the middle of » hloek, not being necessurx 
«•r justifiable under the circumstance*. « jury i* justified in finding negli 
genre. xvhere the car was brought to a violent or sudden sto|i, which 
mused a passenger standing in the ear to fall and sustain injuries.

Millington v. Hamilton Street Ry. Co.. ."14 D.L.R. 70S. .'Ml O.L.R. 25.
( Ol.UNION—Vl.TI.XIA1>: NKUI.IUKXCK VAIM III TO LOOK DkKKCTIVR IIHAKKH.

Coluiiihia Bitulithic v. British Coluinhia Klee. By. Co.. IM D.L.R. 241. 35 
W.LR. 227.

OPERATION—Dl'TY AND CAIII STKCCK BY STEP OF CAM.

A suing a street railway company for being hit by the step of a
ear while at the side of the track is not entitled to have the question of 
negligence submitted unless he has established by some reasonable proof 
want of due care by the company or its servants.

Dunham v. Cape Breton Klee. Co.. 21 D.L.R. 38.

IIn.i/—Loaded vkiiici.f.—Stmff.t cab tkack—Riuiit-of-way.
The driver of a loaded vehicle climbing a steep hill Inis no special right 

of way over a street ear track and must use reasonable care in crossing. 
Blindly crossing the track without looking to see whether a tram ear is up 
proaching or not is negligence which disentitles him to damages for in­
juries sustained.

Davie v. Nova Scotia Tramway* A Power Co., 41 D.L.R. 350.

IX.ICItY TO PAMMKXUFH KXTKNDINCS ARM TIIBOftill WINDOW.
Unless a tramway company has been guilty of negligence in some other 

respect, a passenger who puts his arm on the sill of the car window in such 
a way that it projects beyond the side of the ear. and is struck by a car go­
ing in the opposite direction, cannot recover damages for such " "a.

Montreal Trunixvays Co. v. l/cfehvrc. 24 D.L.R. 278.

COU.INION WITH AUTOMOBILE—TllKXTBFS—SPEED.

Running a street ear at a high rate of speed at a place where people 
were leaving a theatre, thereby colliding with an automobile proceeding 
out from thereabouts, is negligence for xvliich the railway company is re­
sponsible; where both are at fault the company may be condemned to pay 
half of the damages claimed.

Fairbanks v. Montreal Street Ry. Co., 31 D.L.R. 728.

COLUHIOW—NEtlMtiEM F OK .IITNEY UIIIVFK.

Where in the agony of imminent collision caused by a jitney drix’er's 
recklessness, a motorman increases s|»ccd. in the ho|ie of avoiding an acci­
dent. the railway company is not liable for injuries occasioned thereby to 
a passenger of the jitney. (See Annotation in 1 D.L.R. 783. |

Moore v. B.C. Klei'. Ry. Co., 35 D.L.R. 771.

Driver of motor i au— Xk.iii.iuk.xo; of htkfkt car conductor proximate

The negligence of the plaintiff in misjudging the speed of an oncoming 
street car will not prevent him from recovering damages for injuries caused 
by bis car being bit by such street car. where the real proximate and deci­
sive cause of the injury was that the motorman xvas running the car at such 
an excessive rate of speed that he could not stop the car within a reason-

C0A
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ul»)e ilistan<‘P ami avoid the result of tin* plaintiff's negligence which might 
have lieen anticipated.

I'arsons v. Toronto Ry. Co., 48 D.L.R. 1178.

( OULESION WITH PERSON UROKS1M. STREET—SIGNALS 1'ROXIMATE 0AV8K. 
Sitkoff v. Toronto Ry. t o., 211 D.L.R. 4118.

X Mil.lUhXtit—KhVAI'I OK EI.Et TRIU < IRION I JURISDICTION OF COMMISSION 
—Am VI.S FROM—VONNTITVTIONAI.ITY APPOINTIVE POWERS.

W innipeg Elec. Ry. Co. v. Winnipeg; Re Public I tilitics Act. 30 D.LR. 
13®.

Accident at street crossim; Excessive speed of cab—Failure to 
sound oono—Collision with automobile.

That the driver of an antomohile. when a limit to cross a street railway 
track at a street intersection where his view was obstructed by a fence at 
the edge of the sidewalk, erected about a building in course of construct ion. 
could have seen an approaching' ear had lie looked a second sooner, does not 
establish contributory negligence »ul)icicnt to defeat a recovery for a col­
lision with the ear. which wa- running, in violation of a municipal regula­
tion, at a high rate of speed without its gong being sounded. [Toronto Ry 
Co. v. King, 1111081 A.C. 21)11. applied: Toronto Ry. Co. v. (iosnell. 24 Can. 
S.C.R. 582; and (iraml Trunk Ry. Co. v. (irilliths, 45 ( an. S.C.R. 380. 
specially referred to.]

Simington v. Moose Jaw Street Ry. Co.. 1ft D.L.R. 114.

Person crossinu track-Ri iiance on rules Proper speed and opera­
tion—S< ope OF "STOP. LOOK AND LISTEN” DOCTRINE.

Where the plaintiff, nlniut to cross a street railway track, sees the ear 
moving at such a distance away that lie thinks it safe to venture across the 
short distance lie has to go. he has the right to assume such safety and that 
the car is being operated properly and not at an excessive rate of speed. 
Where a person on foot is about to cross a street railway track having 
taken the precaution to look once and having reasonably formed the opinion 
that it is *afe to cross the track because an approaching ear is at such a. 
distance that, if operated in a usual and proper manner, the pedestrian can 
safely cross ; the trial Judge is in error, if he states the law as imposing a 
duty to look again, or continue looking and keeping the ear in sight, as a 
condition precedent to any right of recovery. | Myers v. Toronto Ry. Co., 10 
D.L.R. 754. reversed. |

Myers v. Toronto Ry. Co., 18 D.L.R. 335.

IN JI RY TO PERSON ALIGHTING FROM CAR -OUTWARD 8WIN0 OF REAR STEPS—
Proximate cause of injury Duly ok company to passenger.

The obligation of the defendant company to the plaintiff, as its passenger, 
did not end until she reached a place from which she might have safely 
passed from the point of debarkation to the place where she had to go to 
transfer to another line. The obligation of the company was greater 
towards a passenger who had not completed his journey, but in order to 
do that hud to transfer to another line than it would lie to a passenger who 
halt completed his journey : but. even as to such a passenger, the com pa m 
was bound to provide a stopping place at which the passenger could pro 
cced to the sidewalk without having to pass through such a pool of water a< 
existed at the usual place for crossing or subjecting him to the danger, 
before lie had reached the sidewalk, assuming that he had not unnecessarily 
delayed in crossing, of lieing struck by a ear when it was swinging around 
a curve such as existed at the stopping place. The plaintiff was still a
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passenger when «lie was ht ruck by the rear end of the steps of the ear a- it 
hwung outwardly in rounding the curve; the company owed her a higher 
duty than if she had liecn merely a traveler upon the highway; the >orx 
ants of the company were guilty of negligence in starting the ear without 
lirst making sure that the pashciigers who had left it were not still 
• ween it and the wagon; and that negligence was the proximate causi of 
the plaintiirs injury. Judgment of Middleton. .1., 44 O.L.It. 232. 4ii D.L.R. 
722, aHirmcd.

Harr v. Toronto llv. Co. and Toronto, 4l» O.L.Il. 64.

COLLISION UPON II Kill WAY OK Al TOMOHII.K AMI ELECTRIC STREET C AR—AC­
TION BROVtiHT II V IIRIX'KR—ADDITION OF OWXKR AS CO-VI.Al NT'IKK— 
JUDGE'S CHARGE—FINDINGS OK JURY—OPERATION OK "HACKING” HTBKKT
car—Control from kbont—Question koii Ontario Railway and 
Municipal Hoard—Negligence of conihtioii—"Misjudging cot itsi 
ok avtomorii.k"—Failure of drivh: of automohii.e to urn: hk.nal

WHEN TURN I Ml.
O’Dell v. Toronto Ry. Co., 44 O.l,.II. 350.

Injury to passenger Fail caused by iireakixg of strap—Prim A facii
NEGLIGENCE—RES IPSA LOQUITUR—ABSENCE OF EVIDENCE OF INSPECTION
—Finding of jury—Nondirection—New trial—Husband joined as

CO-PLAINTIFF.
The fact that the strap by which the plaintiff* was supporting herself, 

standing in the car. broke when called on to hear the strain, cast upon the 
company the hurden of shewing that the breaking was not due to any negli 
gence on its part. The ease was one for the application of the rule res 
ipsa loquitur. [McPhee v. 1’or on to and Hnlnicr (1015). 0 O.W.X. 150; 
Sangs ter v. T. Futon Co.. 25 O.R. 78. 21 A.II. (Out.) 625; T. Raton Co. v. 
Songster, 24 Can. S.C.II. 70S. and Toronto lly. Co. Fleming (Hll.'li, 4i 
Can. S.C.II. 612, followed.] The company adduced evidence for the purpose 
uf rebutting the primA facie presumption which arose from the breaking ot 
the strap, hut made no attempt to shew that the strap had been inspected oi 
tested, or that any system of inspection or testing was in use. nor to shew 
how long the strap which broke had been in use. The jury should have 
been instructed that the hurden of rebutting the presumption of negligence 
which arose from the breaking of the strap was upon the company, and 
that unless that hurden had been satislied the plaint ill's were entitled to 
succeed ; and. the jury not having been so Instructed, and their findings 
as to negligence being unsatisfactory, the ends of justice would lie liest 
served by .-citing aside the judgment and directing a new trial. [Judg­
ment of Meredith, C.J.C.P. 44 O.L.II. 568. reversed.]

Brawley v. Toronto lly. Co., 46 O.L.H. 31.

Res ipsa loquitur—Jerks and jolts.
A jerk or jolt of a street ear while receiving passengers, resulting in a 

passenger being thrown off ami injured while attempting to hoard the ear. 
is primA facie proof, xvitlmut more, that the accident was caused hv the neg­
ligence of the railway company, to which the principle of res ipsa liquitur 
applies. [See Imperial Tobacco Co. v. llart (N.S.| 36 D.L.R. 63.]

Johnson v. Halifax Elec. Tramway Co.,'36 D.L.R. 56.

Duties as to speed and signals—Agreement with municipality as to— 
Right of pedestrian to assume compliance.

When by an agreement lietween a municipal corporation and a company 
operating street cars, it is provided that the company will not run its
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• ara ut u greater rate of speed than ten mile» an hour within city limit», 
without the permission of the corporation, and that a gong shall lie sounded 
within fifty feet of each crossing. A person crossing the road where the 
street cars are operated has the right to assume that the drivers of the cars 
will comply with these regulations. [Simington v. Moose Jaw Street Ry. 
t o., f» W.W.R. 759, followed.)

Brown v. Moose Jaw Klee. Co., 7 W.W.R. 095.

1)1 TV WHEN APPBOAC'IIINC A CROSSING.
It is quite a frequent and expected practice for the public to cross a street 

behind a car stopped at a corner of a street. This crossing being dangerous 
on account of a car w hich may he coming in the opposite direction, it ot ght 
to Is* the object of special precaution on the part of the employees of the 
company. And a ear passing another car at rest, discharging passengers, 
ought to go at such a speed as to enable it to be stopped almost instantly. 
And a motormnn, at a moment when, hy the presence of another car at rest, 
is unable to see persons approaching from the other side of the street, 
ought to keep his attention absolutely rivet ted so as to lie aide to avoid any 
danger which might arise.

Burton v. Montreal Tramways Co., 51 Que. S.C. 74.

COLLISION WITH AUTOMOBILE —CONCUHHKXT NEGLIGENCE.
In an action for damages for negligence in the operation of a street car 

colliding with plaintiff'» automobile, where it is found that the plaintiff was 
himself negligent and his negligenee was concurrent with the negligence of 
tin* defendant which, e.g.. excessive speed, was both primary and ultimate, 
the plaintiff cannot recover. [Rice v. Toronto Ry. Co., 2d O.K.R. 440, fol­
lowed.)

United Motor Co. v. Regina. 10 N.U.R. 373, 3 W.W.R. 509.

O. Duty towards Passengers; Injuries to.
Destination ok cab—Sign-boards indicating—Duty ok passenger to

INQUIRE.
There is no obligation on the part of a railway company to carry a pas­

senger through to his destination in any one particular car. The only con­
tract on the part of the company is to carry passengers in accordance with 
the usual modes and methods of running its trains; and it is the passen­
ger's duty to protect himself by making inquiry as to the destination of 
the car he enters.

O'Connor v. Halifax Klee. Tramway Co., 38 X.S.R. 212,
[Affirmed 37 Can. 8.C.1I. 523.]

Accident by alighting from car—Crossing track.
Plaintiff in returning home at two o'clock in the morning on a west 

bound car on the north track of defendants' street railway alighted from 
the car and proceeded to cross the north and south trucks on the street 
in front of un approaching east bound car on the south track then almut 
100 feet away. There was evidence that the approaching car was going 
at The rate of 8 to 10 miles an hour, and that there was a bright electric 
light near by that the plaintiff, if careful, could have seen the cur. The 
inotorman did not apply the brakes or sound the gong before the plaintiff 
was struck ;—Held, that a nonsuit was properly directed.

(la Ringer v. Toronto Ry., 8 O.L.R. 098.
[Referred to in Preston v. Toronto Ry. Co., 13 O.L.R. 309.]
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|XJl R Y TO PASSKXGF.lt AFTER ALIGHTING FROM CAR—C'OXTUl III TOBY.
I'll»* plaint ill" was a passenger on a crowded ear of tin* ilcfviidants going 

wot ward. Jiving nva«• tin* front end of the «-ur when it stopped at tin* 
-treet where he wished to alight, he made his way past a nuniher of peo­
ple in tin* passage and in the front vestibule to tin* steps at that end, on 
which another man was standing, and stepped oil the tar in the direction 
of the parallel track of the railway. Almost instantaneously upon alight 
ing, In* was struck hy another ear of the defendants proceeding eastward- 
tin the other track, knocked down and very seriously injured. The dis­
tances between the sides of two cars, when passing one another on the 
two tracks, was 44 inches, and the height of the lowest step of the car 
from the ground was ISA inches. There was no rule of the company pro­
hibiting passengers from alighting at the front entrance of cant, but a 
rule of the company required niotorincn. when approaching another ear on 
that avenue, to slacken speed and ring the gong continuously until tin- 
ear had lieen passed. U was the custom of tin- company to permit passen­
gers to alight at the front entrance. The trial .Judge found as facts that 
the motornian on the east hound ear did not sensibly slacken his speed or 
ring his gong as he approached tin* other ear. The plaint ill" was not 
aware of the approaching car until it struck him :—Held (1), that the 
motornian on the ear by which the plaint ill" was struck was guilty of neg 
ligenee, rendering the defendants liable in damages for the injury done to 
pla hit ill". (2) The plaint hi" had not been guilty of such contributory neg 
ligenee as to prevent his recovery of damages, as lie had a right to ex­
pect that, as far as the acts of the defendants’ servants were concerned 
he might alight in safety and would have a reasonable time after alight 
ing to look about so as to guard himself against injury from other car* 
of the defendants, but was not given that time. [Oldright v. ti.T. Ry. Co. 
(1805), 22 A.11. (Out.) 28(1. and Chicago. M. & St. P. Ry. Co. v. Lowell 
(1804), 151 V.S.R. 200, followed.] (5) There is no binding authority for 
the proposition that, from the monu-nt a passenger’s foot touches the 
ground, a street railway's liability for injuries to him by their other car

Hell v. Winnipeg Klee. Street Ry. Co.. 15 Man. L.1L 5.48.
[Affirmed .47 Can. S.C.lt. 515. Referred to in Sayers v. B.C. Klee. Ry. 

Co., 12 H.C.R. 111.]

Protection of passengers alighting.
The conductor of a street ear who, after stopping the ear to permit a 

passenger to alight, gives the signal to start again before satisfying him­
self that the passenger has safely departed is guilty of negligence and his 
employers are liable for any injury that results therefrom.

Dupuis v. Montreal Street Ry. Co., 16 Quo. K.B. 280.

Collision—Injury to passenger reading paper.
A street railway company is liable for the consequences of a collision 

caused by its curves being too sharp for the length of the ears. Passen­
gers using the ears are not obliged to be on the lookout for accidents and 
the fact that a person injured was absorbed in reading a newspaper when 
the accident occurred was not evidence of contributory negligence.

Jago v. Montreal Street Ry. Co., 35 Que. S.C. 101) (Ct. Rev.).

Dangerous condition of car steps during storm—Duty of passenger
TO EXERCISE MORE THAN ORDINARY CAUTION.

The steps of an electric car owned and operated by the defendant com­
pany, were in a slippery condition in consequence of exposure, while in
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use, to sinixv followed by mill, blew and «old. The evidence showed lliai 
the ear had been thoroughly eh-uned in tlie morning, before lieing .-«•lit out. 
and that it would not hax «• be«,n praet ii,abh* to operate it in such went her 
it* that which prevailed at the time and to -nul it bark constantly to the 
barn to have the snow and ice removed :—Held, that passengers hoarding 
and leaving the ear at -iieh a time were bound to exercise more than 
ordinary eaution, and that it would not be reasonable to hold the «-«mi 
puny accountable for injuries sustained by plaint ill', a passenger on one of 
their ears, who, in getting off the ear, slipped and fell.

McCormack v. Sydney & (Ilace Bay By. Co., :I7 X.S.K. 254.
Struct car co.xim < tor- -Transfer ok i-asnengfr at haxgfroin im.aff.

Owing to fog disarranging the schedule time of defendant company's 
ears, they were not running on time. That which the plaintiff was riding 
in stopped on a bridge. There was another ear immediately ahead which, 
in due course, would take plaintiff to her destination lieforc that in which 
plaintiff was. The conductor asked or told her and another passenger to 
transfer to that car, and in doing so, she was injured by falling on the 
bridge in the darknessHeld, that, in the absence of evidence to tin* 
contrary, it must be assumed that the conductor bad authority to use bis 
judgment in the circumstances to forward the passengers to their destina 
lion. Tin* question of the scope of tin* conductor's authority .having been 
twice brought to tin- notice of the .fudge during the trial, yet lie did not 
direct the jury on that point, and the ease having been allowed to go to 
them without direction, and no objection taken to the charge on that n«- 
« «amt. Held, that this brought the case within Scott v. Fernie (11104). II 
It.V.R. 01, and therefore the effect of what was «lone was that tin* issues 
submitted were accepted on both sides as tin* only issues on which tin- 
jury was asked to pass.

Schnell v. British Columbia Klee. By. Co., 1.Ï B.c.B, :17S. 14 \\ LB. .Ï8U.
IXJtRY TO PASNEXGF.lt—COI.I.ISION OF CARS —MoTORMAN AllAXIMINIXG COX- 

TKOi.i.Kit—Co.xnt cron acting as motorm ax.

The plaintiff, a physician engaged and paid for a special electric car of 
the defendants to convey him from a place at a distance from his home 
after tin- regular cars had ceased running at night. While lie was trav­
eling in tin- car so furnished, another electric ear of the defendants ran 
into it, and the plaintiff was injured. It appeared that the motormini of 
the ear which was at fault hatl abandoned the controller to tin* conductor, 
and was himself acting as conductor, which was against the defendants’ 
iules and unauthorized by them. The plaintiff’s arrangement for the spe­
cial car was made with the conductor of the car by which lie went out 
to the distant place, and lie paid tin- money for the car to this conductor, 
and found the car waiting for him when lie was ready to return. In an 
action for damages for the plaintiff’s injuries, the defendants raised the 
question that the conductor who chartered the car to the plaintiff was 
not shewn to have lvid authority to do so:—Held, that, by proving his 
contract with the conductor and that lie paid for the car and was received 
in it and carried, the plaintiff made out a prima facie ease of authority : 
and, in tin- absence of any evidence to tin* contrary, it must In* assumetl 
that the ear was duly let : and, in any event, the plaintiff was, at tin* 
time of I In- collision, lawfully traveling on one of the defendants’ cars 
opernted by tIn m mi their line of railway, and had paid for the privilege 
of si» traveling. At the trial, the jury found that the motorman in ehang 
in g places with the conductor acted in breach of his duty ; and to the 
question (4), “Was there negligence, and, if so, what did it consist inf’
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answered: “The failuri» of the servants of tlie company in performing their 
duties”:—Held, that the mot orman’s negligence in leaving the controller 
was the effective cause of the injury, and that the defendants were liable 
for the result of that negligence. [Kngclhnrt v. Fanant, [1807J 1 Q.B. 
2lu, followed.] Held, also, that the findings of the jury sufficiently estai» 
lislied the negligence and the breach of duty on the part of the motor man. 
and also that his action, in conjunction with that of the conductor, caused 
the accident. The very fact of the collision was evidence of negligence 
causing the accident. Per Perdue, J.A.:—From another standpoint, the 
defendants’ contract was, that their servants should use care and diligence 
so that no accident should happen; and, in order to make the defendant 
liable, it was enough to shew that the negligence which caused the plain­
tiff’s injury was that of the defendants’ servants. Per Richards, J.A. :— 
The exclusion from the evidence at the trial of the defendants’ printed 
rules for the guidance of motormen, whether proper or not, did the de­
fendants no wrong; the only object of putting in the rules would be to 
prove that the motorman was forbidden to delegate or abandon to others 
the performance of his duties; and that fact was otherwise well proved.

Hill v. Winnipeg Elec. Ry. Co., 21 Man. Lit. 442.

])VTY TO ASSIST PA8SENUKRS—SCOPE OH COXIM ('TOR’S AUTHORITY.

Plaintiff came to a platform station of the defendants and signalled an 
approaching car to stop. The car slowed down but did not stop, and as it 
was passing the conductor seized plaintiff’s hand and while attempting to 
help her on board signalled to car to go on again which it did and she 
was injured. The jury found that the plaintiff wag injured by tin- con­
ductor seizing her hand and trying to pull her on the car, and that he 
acted negligently :—Held, that it was the duty of the conductor to assist 
people in getting on and off the car and that it might be within the line 
of his duty to assist those apparently about to get on a car while it was 
slowing up; that the scope of a conductor’s authority is one of evidence; 
that there was evidence to go to the jury and that the effect of it was 
for them to consider and that it should have been left to them to pass ii|H»n 
the circumstances of the case as to the scope of the conductor’s authority. 
Judgment of Street, J., at the trial, reversed.

Bawdy v. Hamilton, Grimsby & Beamsville Elec. Ry. Co., 2 Can. Ry. 
('as. 100, 5 O.L.R. 02.

XKui.itiKxcK—Frioiit—Nervous shock.
Fright or a nervous shock from which a physical injury results, may 

lie a ground for an action en responsabilité against the person through 
whose fault it happened. | Victorian Railway Commissioners v. Coultas, 
l.'l App. Cas. 222. discussed.]

Montreal Street Ry. Co. v. Walker, 4 Can. Ry. ( as. 227, l.'l Que. K.B. 
.124.

Injury to passenger alighting mom par—Crossing iiehind car—Duty
TO SOUND GONG—REGULATIONS OK CROSSING.

The plaintiff was a passenger on a car of the defendants, and stepped 
from it while it was in motion, as it reached a street crossing; the motor- 
man had been signalled to stop, but failed to do so. The plaintiff alighted 
safely, but found himself in front of a horse and cab swiftly driven 
towards him. In order to avoid a collision with the horse, and also in 
order to cross to the west side of the street, the plaintiff turned behind 
the car he had just left and passed on towards the other track; as he
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reached it. he became aware of a car coming towar<ls liini at a rapid rate, 
a ntl to avoid being run down lie Hung him»elf on the fender, thus saving 
hi» life, but he was seriously injured. In an action to recover damage- 
for his injuries he was a witness at the trial, and said that it was ini 
possible to get out of the way of the ear: he did not hear the gong -mind, 
although if it hud been rung lie would have heard it. By one of the 
regulations forming part of the agreement bet ween the eit v corporation 
and the defendant*, validated by ,"i7 Viet, «. 7 <» i. under which the 
defendants operated their ears on the eity's highways, it .vas provided 
that each ear was to be supplied with a gong, to lie sounded by the driver 
when the car approached to within fit I feel of each crossing. This wu» 
not brought to the attention of the Judge at the trial. The plaintiff, 
however, was a ware that it was the usual practice to sound the gong at 
cros-ings, and lie expected it to lie done when a car was approaching a 
crossing:—Held, that, even if the regulation had not the force of a statu­
tory roijuircnicut the proof of failure to comply with a precaution which 
the defendants had recognized a» important for the safety of persons 
using the crossing on streets occupied by the tail way, was evidence for 
the jury of negligence in the conduct of the ear: and the «juvstion whether 
the gong was sounded was for the jury. Semble, per Moss, C.J.O., that 
the term “crossing" in the agreement, is intended to indicate any place on 
or along the streets occupied by the railway where there is a walk laid 
for the purpose of enabling foot passengers to cross from one side of the 
street to another, and where the ears would stop to take up or let down 
passengers; and is not con lined to the crossing of an intersecting street. 
The Court dis-lined to interfere with tin* discretion of the Court lielow in 
withholding costs from the plaint ill", in setting aside a non »uit and grant­
ing a new trial. Order of a Divisional Court, allirmed.

Wallingford v. Ottawa Elec. By. Co., U Can. By. Ca». 4Ô4, 14 O.I..B. 
.183.
Act-1i>kXT—Leaning over to expectorate Stri < k by post.

The plaintiff, as a passenger, was, about midnight, standing on the 
back platform of one of the defendants' ears, smoking a cigar and lean 
ing upon the railway gate or grating at the side, over which lie leaned, 
from time to time, a distance fn .i live to seven inches, and expectorated. 
Apparently while doing so. he was struck by something and received the 
injuries complained of. The plaintiff alleged, in his statement of claim, 
that he was struck by a post belonging to the defendants and used by 
them for their tn I ley wire, but gave no evidence as to this. As a matter 
of fact, there were trolley poles along the line of the defendant railway 
on the side where the plaintiff was struck, but there was no evidence 
given by the plaintiff of their position, and the evidence for the defendants 
placed them aliout two feet from the overhang of the ear:—Held (re 
versing the judgment of the Divisional Court, 10 O.W.B. 33), that the 
plaintiff's action should be dismissed, as there was no evidence of what 
caused the injury; Meredith, J.A., dissenting. Per Riddell, J. (in the 
Divisional Court I :—While it is impossible to lay down any specific rule 
for the guidance of railways or street railways generally, a railway oper­
ating in a country in which tobacco chewing or gum chewing is not un­
common must expect its patrons, or some of them, to Is? tobacco and gum 
«•hewers, and if it Is- the custom of such passengers to put their heads 
past the lines of the car to expectorate, the railway should be held to 
know of such custom, and should either remove all obstructions from the 
side of the track, a sufficient distance to avoid the probability of an acci­
dent, or prevent the passengers from projecting their heads over the side,
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or al least give proper warning as to (lie <1 anger. And in every ease the 
railway must take all reasonable precautions against an aeeident happen 
ing (o one who is acting as in the ordinary course of affairs “in (lie vicin­
age'' it may be expected that some will act. The .Massachusetts rule that 
it is necessarily negligence fur one riding in a railway car to project any 
portion of his person out of the window not followed by tin* Divisional

Simpson v. Toronto & York Radial Ry. Co., 7 Can. Ry. Cas. 218, Iti 
u.L.ll. .11.

NKU.hIKXVE—lx.lt RY TO PASSENGER IN ATTEMPTING TO ENTER BY FRONT

In compliance with an order made by the Ontario Railway and Mu­
nicipal Roartl, tin* front platform of the defendants* ears was enclosed by 
a vestibule having a swing door, fastened by a spring lock on the inside, 
capable of being opened by the motorinan to permit the exit of passengers. 
The plaint ill’, not being aware of this order, attempted to get on a car so 
equipped at the front, and while so doing, the ear started and she was 
thrown to the ground and injured. She asserted that the motorinan -axv 
lier standing on the step, and notwithstanding started the car. There 
was no notice on the door notifying the public of the nonadmission by 
that door. Un a charge to the jury that they might lind on one or all of 
the following grounds of negligence, namely (li the omission of a non 
admittance notice (21 starting the ear while the plaintiff was on the 
•dcp. and (.'h in not opening the door ami letting the plaint ill* in. they 
found that the defendants’ negligence* consisted in the omission to have a 
nonadmittance notice on the door, ami did not make any limling as to the 
other alleged grounds of negligence. The Divisional Court, on appeal to 
it. while holding that the ground of negligence found by tin- jury was not 
tenable, in that the company was merely obeying the Board's order, which 
did not require any such notice, directed a new trial on the other alleged 
grounds of negligence. The Court of .\p|H-al. while allirming tin- judgment 
of the Divisional Court as to the ground on which the jury found not 
constituting negligence, reversed the judgment granting a new trial, bold­
ing that the finding of the jury was tantamount to a finding negativing 
negligence on the other alleged ground.

MctSraw v. Toronto Ry. Co., tl Can. Ry. Cas. it". 18 O.L.R. 154.

1 N.It'RY TO PASSENGER—RRE.MATVRE STARTING OF CAR.

The plaintiff, immediately after entering a ear of the defendants, and 
before she had reached a seat, was, from some cause, thrown down back­
wards and injured. In an action against the defendants for damages, the 
negligence charged in the statement of claim as the cause of the fall was 
“the sudden jerking forward of the car." and this was supported liy the 
evidence of (lie plaintiff herself and of two other eye witnesses of the oc­
currence. Kvidence was called for the defence to shew that the car was 
new and in good condition, that only the lowest notch was used in putting 
on the power, and that there was no unusual jerk. The trial .fudge in his 
charge practically withdrew from the jury the considérai ion of the alleged 
jerk as the cause of the fall, but told the jury to consider whether the 
conductor was negligent in starting the car before the plaintiff (an aged 
person) was seated. Tin* jury found that the defendants’ servants were 
negligent in starting the car before the plaintiff was in a position to save 
herself from falling: and the trial .lodge directed judgment to lie entered 
for the plaintiff. There was some mention in the evidence of the pre­
mature starting of the car, but it was not put forward us an independent
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cause of complaint until the Jmlgc emphasized it in his charge. Neither 
party made any objection to the charge. The defendants appca'ed from 
the judgment, but the plaintitT «lid not, by cross-appeal or othcrw isc, rai-e 
an objection to the practical withdrawal from the jury of the chief cause 
of complaint:—Held, that the «piestiou of the jerk should not have been 
withdrawn from the jury; there was but «me incident, made up oi the 
conduct of the conductor in giving the signal and that of the inotormaii 
in obeying it: and it should have been left as one ipiestion to the jury. 
The lindiug actually made eoiihl not, upon the evidence, lie supported. 
Meld, also, that the circumstance that an objection was not taken at the 
proper time was not ncn*ssarily fatal, [ Hrcnner v. Toronto lly. t ••
( UNIT), If» 0.1*11. It».’». I!»H, 7 t an. lly. ( av 210, and \Vool«e(v v Can. 
Northern lly. Co. (IttOSi, 11 O.W.Il. ill.'iu, IO.'ltl, followed.] Held, also, 
that it was to be inferred that the jury (inlltienccd by the Judge's re­
marks) did not consider the evidence upon the question of the jerk, and 
that their lindiug did not imply Iliât that question was «letermined in 
favour of the defendants. Held, also, that the real question in issue not 
having been passed upon by tlie jury, there was jsiwer to direct a new 
trial ; Meredith, J.A.. dissenting. [Jones v. Spencer (IS!»7), 77 I..T.II. ."» : l * ». 
followed. | Per Meredith. J.A.:—That the defendants* appeal should be 
allowed and the aid ion dismissed} the ease was the rare one of an accident 
for which no one could be justly blamed; and the Court had. in tIn* cir­
cumstances, no power to direct a new trial.

Human v. Ottawa Klee. lly. Co.. 10 Can. lly. Cas. :if»J, 21 0.1..11. 140.
In.FI HY TO l'ASNKMiKIt Al Uill l l Mi FKOM < Alt—VN Al TIIOlllZKII KIONAI. TO 

STAR I — DuKKCTIVE SYNIT.M.

The plaintill" was a passenger upon a crowded open car of the defend­
ants, who operated an electric railway upon the streids of a city. The 
plaint ill' wished to alight at X. street, and the car stopped there, upon 
the signal of the comluetor, who was upon the footboard, engaged in col­
lecting fares. While the plaint ill' was in the act of alighting, the ear was 
started, upon a signal given by an unauthorized person who was standing 
on tin* rear platform, and the plaintill' was thrown down and injured. 
The car had previously, on the same trip, been started after u stop, by the 
same unauthorized person, and the conductor had not interfered or repri 
mnndcd him. The plaint ill* alleged negligence in starting tin* car too 
soon and in overcrowding the ear so that the conductor was not able to 
perform his duties, and claimed damages for her injuries. The facts were 
not in dispute, ami the trial Judge withdrew the case from the jury, amt 
gave judgment for the defendants:—Held, that it did not follow that, 
because there were no facts in dispute, the matter to be dei‘i«h‘«l was a 
pure qiu-stion of law; it might be for the jury to say what they found to 
lie the true inference from these facts, e.g., whether there was negligence 
causing the accident; there was at least one question which should have 
been submitted to the jury, viz., whether there was any negligence of the 
conductor in failing to hear or to countermand the unauthorized signal 
for starting the car. in time to have prevented injury to the plaintilT, 
particularly in view of what had previously taken place. And semble, 
that there was at least one other question which might be submitted to 
the jury, viz., whether the defendants failed in their duty in not taking 
due prirautions to prevent the starting of the ear through the unauthor 
ized act of a passenger in ringing the bell, which might involve the ques­
tion (not raised by the pleadings 1 whether the system adopted by the 
defendants was defective. [Nichols v. Lynn & Boston lly. Co. (1807), 108 
Mass. 528, approved and followed.] Held, therefore, that there should
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be a new trial, with leave to the plaint iff to amend as she might be ad­
vised ; Riddell, J., dissenting. Per Riddell, J.. that the plaintiff had failed 
to establish a case of negligenee as charged; and, if she wished to allep- 
a defective system, could only he allowed to do so in a fresh action, or in 
this action upon amendment, payment of costs, and living confined to the 
new cause of action. Judgment of the County Court of the t'otmty of 
York, reversed.

IInigh v. Toronto Ry. Co., 12 Can. Ry. Cas. Ill, 21 O.L.R. 001.

I N.I TRY TO PAKSKNtlKB ALIGHTING FROM CAR.

A verdict for the plaintiff fur injuries sustained by the starting of a 
ear with a jerk as lie was about to alight therefrom will not lie disturbed 
where there was siillieient evidence, although conflicting, to go to the 
jury that the plaintiff had not time to alight in safety before the. car 
started.

Jacob v. Toronto Ry. Co., 3 D.L.R. 818, 3 O.W.X. 1255.

Riding on stkps ok car.
Although it was beyond the scope of the authority of a street car con­

ductor to give the plaintiff, an intending passenger, permission to stand 
on the car step the jury may properly find that the intending passenger 
had the leave anil license of the defendants, where it was shewn that the 
practice of standing on the car steps was so common at the particular 
lime and place, and was followed under such circumstances, that the de­
fendants must have known, or ought to have known of it.

Williams v. British Columbia Klee. Ry. Co. (No. 2), 7 D.L.R. 450. 
[Aflirmcd in 12 D.L.R. 770.]

Txjvry to passenger—Riding on step of car.
An intending passenger may recover for injuries sustained through the 

negligent operation of a crowded car, notwithstanding the fact that he 
was riding on the step of the car, where such was a practice commonly 
permitted by the company. [Williams v. British Columbia Elec. Ry. Co.. 
7 D.L.R. 450, affirmed.]

Williams v. British Columbia Klee. Ry. Co. ( B.C.), 12 D.L.R. 770.

Injvry to pakskngeh—Explosion—Condi rr ok motorman.
The plaintiff was a passenger upon an electric street ear of the defend­

ants. when an electric explosion occurred in the car, and the plaintiff was 
injured by being forced out of the car and thrown upon the ground by his 
panic stricken fellow passengers. In an action to recover damages for his 
injury, he alleged as negligenee on tin- part of the defendants, among 
other things, that they had not properly inspected the controller. At tin- 
trial, which took place thirteen months after the explosion, the defend­
ants called as a witness the foreman at one of their barns to shew that 
there had been a proper inspection. The witness could not, from memorx 
alone, testify to an inspection shortly before the accident. Counsel for 
the defendants proposed to put into the witness’s hands a report, signed 
by him in the usual course of his work, shewing that the car had been 
examined three days before the explosion. Upon objection by the plaintiff, 
the trial Judge ruled that the witness could not refresh bis recollection 
by looking at the report, unless he had a recollection to refresh, which 
lie did not profess to have ; and. therefore, excluded the testimony. The 
jury found negligence on the part of the defendants in that : (1) The 
motorman was incompetent to handle a car in case of emergency; (2) 
had he used the air brake, the car could have been brought to a stop before
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the accident happened; and (3) that the ear was not properly inspected; 
and judgment was entered for the plaintilT: Held, upon appeal, that tin- 
testimony of the foreman was improperly rejected. Held, also, per Mere­
dith, J.A.;—That the linding as to the incompetence of the motorolan 
afforded, in itself, no cause of action; and that there was no reasonable 
evidence of negligence on the part of the motor man in failing to apply 
the brakes before seeking to reassure the passengers and to have the elec­
tric current eut off by the removal of the pole from the wire. A new 
trial was directed.

Fleming v. Toronto Hy. Co., 13 Can. Ity. Cas. 278, 23 O.L.R. 317.

Ex plosion—Defective cox th< h.i.kh.
Where a controller of a car is shewn to have been “overhauled” bv the 

defendant carrier shortly before an explosion occurred resulting in injury 
to a passenger, the burden is upon the defendant to shew that it had been 
properly done.

Fleming v. Toronto Hy. Co., 8 D.L.R. 307, 15 Can. Hy. Cas. 17, 27 O.L.R. 
332.

| Affirmed in 12 D.L.R. 240, 47 Can. S.C.R. 012, 15 Can. Ry. Cas. 380.J 

Defective controi.leh.
Whether there had been proper inspection and rebuilding of a defective 

controller of a ear under the management of the defendant carrier so as to 
negative want of due care on its part in an action for resulting injuries 
to a passenger, are proper questions for a jury.

Fleming v. Toronto lly. Co., 8 D.L.R. 507, 27 O.L.R. 332, 15 Can. Ry. 
Cas. 17.

| Affirmed in Toronto Ry. Co. v. Fleming, 12 D.L.R. 241), 47 Can. S.C.R. 
012, 15 Can. Ry. Cas. 380.J

Explosion—Res ipsa loqvitvr.
Where an explosion occurs in the controller of a ear, which controller 

was entirely under the management of the defendant carrier, and the re 
suiting accident is such as in the ordinary course of things does not. 
happen if those who have the management use proper care, it affords 
of itself sufficient evidence that the incident arose from want of care, in 
the absence of explanation by the carrier. [Scott v. London Dock Co., 3 
II. & C. 506, followed.]

Fleming v. Toronto Ry. Co., 8 D.L.R. 507, 15 Can. Ry. Cas. 17, 27 O.L.R. 
332.

[Affirmed in 12 D.L.R. 240, 47 Can. S.C.R. 612, 15 Can. Ry. Cas. 386. ] 

Explosion of controller.
An explosion in the controller of an electric street car which would not 

have occurred in the ordinary course of events had proper care lieen used 
in inspecting it, is prima facie sufficient to shew negligence as regards a 
resulting injury to a passenger. A carrier is liable for an injury received 
by a street ear passenger as the result of an cStylosion in the controller 
of the ear due to a defect that should have been discovered by proper 
inspection. In an action for injury sustained by a street car passenger 
as the result of an explosion in the controller of the car due to defects 
that might have been discovered by proper inspection, it is for the jury 
to determine whether the carrier exercised due care in that respect.
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| Fleming v. Toronto Hy. Co.. 1 ô Can. 1'y. Cut*. 17. 8 D.L.H. ôi>7. 27 <).L.H. 
.‘I.TJ, affirmed.]

Toronto Hy. Co. v. Fleming (No. 2), 47 Can. S.C.H. til2, 12 D.L.H. 
24!», I.'t Can. Hy. Cas. 380.
HlOlNO ON PLATFORM — PLATFORM PART OF ( Alt.

Plaintiff's husband was a passenger on one of the defendant company's 
ears, riding on the front rm. where it was customary for passenger*
to ride. The doors were open and there was no projecting liar across the 
opening, or other measures of safety taken. On the car approaching a 
switch, at a speed of three or four miles an hour, he was jolted oil' the 
ear and. falling under the wheels, was killed. A jury gave a verdict of 
$3.ô00. but the trial Judge entered judgment for the defendant company 
on the ground that there was no evidence of negligence on their part : - 
Held, on appeal, that there was evidence of negligence and that the verdict 
should stand.

Dynes v. British Columbia Flee. Hy. Co., lf> B.C.H. 420.
|See Dynes v. B.C. Klee. Co., 17 B.C.H. 408, 14 Can. By. Cas. 30'J, 7 

D.L.H. 707.]

I N.ll'ItY TO PASSENGER ALIGHTING.

In an action against a street railway company for personal injuries 
alleged to have been caused by starting the car while a passenger was 
getting off the rear platform, the fact that the conductor, who, by a rule 
of the company, was required to lie on the rear platform when the car was. 
stopped, was not called as a witness by the defendant company militates 
against the defence; and the jury may draw inferences against the defend­
ants from the keeping back of evidence which is alone in their possession.
| Kuelid Avenue Trust Co. v. Ilohs. 2 I O.L.H. 447. applied.]

Schwartz v. Winnipeg Klee. Hy. Co.. !» DX.lt. 7<»N. 23 Man. L.H. tin.
| Followed in Winnipeg Elec. Hy. Co. v. Schwartz, 17 Can. Hy. Cas. 1, 

Hi D.L.H. 1181.]
INJURY TO PASSENGER ALIGHTING—Sl'DDEN STARTING OF CAR.

A passenger may recover damages for lieing thrown from a street car 
by its sudden starting as he was about to alight in compliance with the 
conductor's request that all passengers should disembark as the car was 
going no further.

Montreal Street Hy. Co. v. Marins, 12 D.L.H. 020.
Car poor closing on passenger's hand—Vagueness of verdict.

A verdict finding the defendant street railway company negligent in the 
words ‘•carelessness in handling the car" is too vague upon which to give 
a judgment in an action by a passenger for injuries sustained by the door 
of the car closing upon the passenger's hand ; a more specific finding is 
necessary to establish liability on I he basis of the car having been run 
at too high a speed and so jolted as to cause the door to close suddenly. 

McGovern v. Montreal Street Hy. t o.. 12 D.L.H. 1128, 1!) Hev. Leg. 350.

Injury to passenger—Contiiiih tory negligence 1st al incidents of 
operating—Verdict contrary to directions op trial Judge set
ASIDE.

Plaintiff, a passenger, got on the lower step of one of the defendant 
company’s tram cars, after having been warned by the conductor not to 
get off until the car stopped, and was thrown off. as she claimed, by a 
jolt of the car. Assuming such jolt to have occurred, there was nothing

7
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to show that it was not on»* of tin- ordinary incidents of operating tin- 
far. and no negligence on tin* part of the company was disclosed. Held, 
that the plaintiff was not entitled to recover damages for injuries sus 
tained and that the verdict rendered hv the jury in plaintiff’s favour, 
contrary to instructions of the trial .fudge, must lie set aside. Per Chis­
holm. .1.—The mere happening of the jolt which threw plaintiff off. while 
the ear was in motion, did not of itself la-speak negligence of the com 
pany. It was necessary, therefore, for plaintiff to prove such negligence 
by affirmative evidence.

Whit ford v. Nova Scotia Tramways, etc., Co., 52 X.S.R. 105.

STOPPING POINTS FOR BOARD!NO CAR—SIGNALS.
*f a person desirous to get on a car signals a motorman to stop at a 

place other than at regular stopping point, this latter is not obliged to 
pay attention to him. Hut if the motorman returns the signal, and slack 
ens the spei*d of the ear, he thereby assumes the obligation of seeing that 
tin* passenger is safely embarked; if he starts the car before the passenger 
is safely aboard and the passenger sustain injury, the tramways company 
is lialde for all damages suffered.

Met fill v. Montreal Tramways Co., 40 Que. S.C. 320.
| Appeal (plashed in 30 D.L.R. 4N7, 53 Can. S.C.R. 300.]

PRF.MATVRK STARTING OF CAR—Dl'TY AS TO ALIGHTING—CONTRIBUTORY neg-
ligence—Person under disability.

Starting a tram car before ascertaining that a passenger has safely 
alighted, even on the signal “all right” of a person on the rear vestibule, 
is negligence which will render the tram company liable for injuries sus­
tained by the passenger falling off the ear. [Sec Armishaw v. It.C. Klee. 
Ry. Co.. 14 D.L.R. 303. IS B.C.R, 152; Montreal Street Ry. Co. v. Chevan- 
dier (Que.), 24 D.L.R. 340; Black v. Calgary (Alta.). 24D.L.R. 55; Dun­
ham v. Cape Breton Klee. Co. (X.S.). 21 D.L.R. 38; Blakely v. Montreal 
Tramway* Co. (Que.), 20 D.L.R. 043; Winnipeg Elec. Ry. Co. v. Schwartz 
(Man.). Hi D.L.R. 081; Schaffer v. The King, 14 Can. Kx. 403.] A pas­
senger’s failure to see. while alighting, that the ear was in motion, is not 
necessarily contributory negligence, if the passenger is an old person with 
perceptive faculties less acute than those of youth.

Fraser v. Pietou County Klee. Co., 20 Can. Ry. Cas. 400, 50 N.S.R. 30. 
28 D.L.R. 251.

Opening door when not at regular stopping place—Invitation to 
alight—Speed of car—Question for jury—Negligence—New- 
trial.

The door of a street car being opened hy the conductor when the ear 
was not at a regular stopping place, it is a question of fact to lie decided 
by the jury in an action for damages for injuries received by a passenger 
in alighting from the ear, whether the ear was moving so fast that the 
motion would be perceptible to any reasonable passenger, and so negative 
an invitation to alight which might be implied liy the opening of the 
door. This question can not lie summarily dealt with hy the trial Judge, 
[(iazey v. Toronto Ry. Co. (1917), 38 D.L.R. 637; G.T.R. Co. v. Mavne 
(1917), 39 D.L.R. 691, applied.]

Jarvis v. London Street Ry. Co., 48 D.L.R. 61.

Tram passengers—Convenient mode of descent—Negligence of tram­
way co.—Negligence of passengers.

A tramway company is liound to procure for its passengers a convenient 
Can. Ry. L. Dig.—46.



mode of deaeent. am] if it has no station should provide some easy mean** 
of deaeending and indicate to passengers where they should descend, and 
tin* negligence of the passenger does not excuse the torts of the carrier. 

Montreal Street Ry. Vo. v. Vhcvandicr. 24 D.Ul. •'14'.».
I V.II KY TO PAHNKNGKIi AI.KillTI X(i—TERMINAL— 111'Nil.

A street railway company is liable for an injury to a passenger >vhil< 
alighting from a street car at a terminal stopping place, occasioned by tin 
on rush of passengers on both sides of the car, even though the terminus 
or stopping place was on land of a municipal corporation.

Williams v. Toronto & York Radial Ry. Co., 48 D.L.R. 346.

MkAM'HK OF CARE REQUIRED—NEGLIGENCE—DISCHARGING PASSENGERS AT 
DANGKKOl S SPOT.

If the act of a third party, ex. gr. the city municipality, in reconstruct 
ing a street paving, has rendered dangerous an alighting place chosen by 
the street railway, the latter must, even at the risk of inconvenience to the 
passenger, choose another point of alighting for the time being at least : 
or it should take reasonable and prudent steps to cause the threatened 
danger for the time I icing to disappear or should warn of the danger a 
passenger who is about to alight.

Blakely v. Montreal Tramways Co., 2U D.L.R. 043.

Care and safety of passengers.

A tramway company is liable in damages for injury sustained hr a 
passenger in one of its cars; if it permits an obstruction there; if it does 
not keep it in good condition ; if, on the happening of an aeeidc its 
employees instead of calming the passengers order them to discmlm thus 
increasing their fright and causing a panic.

Montreal Tramways Co. v. McNeil, 25 Que. K.R. 00.

Passenger Ai.Hiirnno—Stopping place—Condi cron's i.xati viton.
Where the conductor was in the forward part of the car talking to the 

motorman. instead of being in a position to warn passengers not to alight 
when the car slowed up to “take tin- points,” at the corner at which the 
plaintiff had previously asked the conductor to let her off. the company 
was held liable.

Armisliaw v. British Columbia Elec. Ry. Co.. 14 D.L.R. 303.

H. Ejection from Cars.
Exposure to cold causing rheumatism.

In an action for damages from being wrongfully ejected from a street 
car. illness resulting from exposure to cold in consequence of such eject­
ment, is not too remote a cause for damages; and where the evidence was 
that the person ejected was properly clothed for protection against tin- 
severity of the weather, but was in a state of perspiration from an alter 
cation with the conductor when he left the car and so liable to take cold, 
the jury were justified in finding that an attack of rheumatism and broil 
chit is which ensued was the natural and probable result of the ejectment, 
and in awarding damages therefor. (IWynne, «L, dissenting, 21 A.R. 
(Ont.), 578, affirming 24 O.R. 083, affirmed.

Toronto Ry. Co. v. (Urinated. 24 Can. N.C.R. 570.
| Relus! on in Delahanty v. Michigan Central Ry. Co., 7 O.L.R. 600.]

Refusal of conductor to change money.

By common law he who wants to pay to a conductor of a street ear,
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1 lit* amount required for tin- pu-sage on such a ear, must oiler an exact 
amount and not a coin or a lull of a much greater value and which the 
conductor has to change. Nevertheless the usage and the jurisprudence 
do compromise such a strict rule of the common law, on account of the 
inconvenience in which it may result for the public and the public carriers. 
The refusal of a conductor of a street railway to change a #0 hill, which 
«as offered by a passenger to permit the latter to pay his fare, and at tIn 
-aine time warning the passenger that he should either pay or leave tin- 
ear, does not constitute an injury which will give the passenger a right of 
action for damages against the company, as responsible for the act of its 
employees. The company «ill lie held to change a reasonable amount not 
exceeding two dollars, hut it « ill not lie held to change $3 or any other 
hill of a greater amount which the passenger may offer in payment.

('adieux v. Montreal Street My. Vo.. IS Rev. de dur. 42.

Refusal to pay fare.
The Ontario Railway Act of lftftli, ft Kdw. VII. e. 3ft, is. by s. 5, made 

applicable to street railway companies incorporated hy the legislature, hut, 
hy the same section, if provisions of the general and special Acts are 
inconsistent, those of the latter shall prevail. By s. III! of the general 
Act, a passenger on a railwin train or ear who refuses to pay his fan- 
may be ejected hy the conductor ; and hy s. 17 of the Act incorporating the 
Toronto Ry. Co., a passenger in such ease is liable to a line only:—Held, 
that these two provisions are not inconsistent, and the conductor of a 
street railway ear may lawfully eject therefrom a passenger who refuses 
to pay his fare. In this ease the company was held liable for damages, 
the passenger having been ejected from a ear with unnecessary violence.

Toronto Ry. Co. v. Paget, lft Can. Ry. ('as. 4SI, 42 Can. S.C.R. 4S8.

t'XAUTllORIZEll liOAKIU.XG OF SPECIAL CAR—INJECTION—1.1 ABILITY.
The conductor of a "special ear” not receiving any passengers is not 

jttstilhxl in throwing off a person while the car is in motion, after the 
latter had safely hoarded the ear in disregard of that fact, and his doing 
so «ill render the street railway company liable for injuries resulting 
therefrom.

Nolan v. Montreal Tramways Co.. 2ft D.L.R. 327.

I. Injuries to Animals.
Rail above road i.f.vf.i.—lx.n ry to iiorsf..

The charter of a street railway company reipiired the road between, and 
for two feet outside of, the rails to he kept constantly in good repair and 
level with the rails. A horse crossing the track stepped on a grooved 
rail, and the caulk of his shoe caught in the groove, whereby he was in­
jured. In an action hy the owner against the company it appeared that 
the rail, at the place where the accident occurred, was above the level 
of the roadway :—Held, l lull as the rail was above the road level, con­
trary to the requirements of the charter, it. was a street obstruction un 
authorized hy statute, and. therefore, a nuisance, and the company was 
liable for the injury to the horse caused thereby. Judgment of the Supreme 
Court of Nova Scotia, 24 X.N.R. 113. allirmed.

Halifax Street Ry. Co. v. Joyce, 22 Van. S.C.R. 238.

Failure ro stop car—Frightened horse.
The motorman of an electric ear is not necessarily guilty of negligence 

because lie does not at once stop the ear at the first notice that a horse 
is being frightened either at the ear or at something else. All that van
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Iiv expected is Hint thv motorman shall proceed carefully, ami it is in vavli 
vase a question whether this Iiuh lieen «lone. Upou the facts in this vase 
the majority of the Court ltehl that there xvns no evidence to justify a 
linding of negligence and set aside a judgment in tin* plaint ilT's fax our. 
Judgment of Kulconhridgc. reversed.

Robinson v. Toronto Ky. t'o.. 2 0.1..It. IS (C.A.I.

Collision—Ixjvry to horse.
In an action against a street railway company in which the plaintiff 

claimed that he had been obliged to shoot his horse injured by a car the 
action was properly dismissed at the trial on two grounds, one, that it 
xxas established by the witnesses called and the circumstances proved that 
at the moment xvlien the collision took place plaintiff xvns driving his 
horse at a very fast gait in a place «if danger, and the other, that !»• had 
failed to prove any negligence <m the part of the company or its cm-

Montreuil v. Queliec Ry., bight & I’oxver t'o., ÎIO Que. N.C. (i.

AM MAI. KILLED OX TRACK—TRKHI’AHNF.R.
'I'he plaintiff sued for damages for the loss of a horse killed upon the 

defendants* track by one of their cars. The horse xvns admittedly a très 
passer:—Held (Britton .L, dissenting), that the defendants were not lia 
lile for the only negligence fourni by the jury, viz., that, tin* motorman 
should have seen the horse on the track in time to enable him to stop the 
ear. |.ludgment of the County Court of Kssex, reversed.] [Grand Trunk 
By. Co. v. Barnett, [10111 A.C. 001, folloxveil.J

Bondy v. Samlxvich. Windsor & Amherst burg By. Co., l.'l Can. By. ('as.
57, 84 O.I*R. 100.

[Considered in Diplock v. Can. Northern By. t'o., 20 Can. Ry. Cas. :t.»b.J

Injury to dog—Coxtribvtory negligence.
For the plaintiff suing an ehrtric railway company for having run doxvn 

and killed a valuable «log oxvnvd by him. to have alloxved the <log to folloxv 
the rig in xvhich lie xvns driving along the street car truck in a city at a 
distance of 100 fe«*t or more is such contributory negligence as will disen­
title him to recover where the jury has found that the plaintiff did not 
have his «log in proper control while on the street.

Lucas v. Toronto, 22 D.L.R. 001.

SUBSIDY.
Sts' Railway Subsidy.

SUBWAY.
S«»e llighxvay Crossings: Farm Crossings.

SUNDAY TRAFFIC.
See Constitutional Law.

Freight traffic—Undue delay—The Lord’s Day Act.
On an application to the Hoard for an order under par. (x) of s. 12 

of the Ixml’n Day Act. R.S.C., 1110(1, c. lfi.1, permitting it to do certain work 
on the Lord’s Day in order to prevent umluc delay to traffic:—Held, upon 
the cvidiuice that in order to prevent undue «lelay to traffic the applicants 
may be permitted <m the Lord’s Day: 1. To unloail grain carriers and
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load grain into earn at Ontario Lake ports between September 15th in 
every year and June 1st in the following year. 2. Between said dates do 
sueh work as may lie necessary to furnish at. such ports a continuous 
railway service for carrying grain from elevators and vessels. :t. Perform 
all work necessary for delivery to their destinations of freight cars in 
iransit- when the Lord's Day began. Other railways carrying grain from 
said ports are entitled to the like privileges.

Be Lord's Day Act and (Irand Trunk By. Vo., 8 ('an. By. Vas. 25.

Through freight passenger traffic—Undue DELAY—Lord's Day Act.
Application for an order under s. 5, and s. 12 subs. 1 (x ) of the Lord'* 

Day Act. B.S.V., HMDS. c. 155, permitting certain work to he done on the 
applicant’s steamers and trains at Owen Sound and Port William. On 
tario. on the Lord’s Day. in order to prevent undue delay to through 
freight, trallie upon its line of railway : Held, upon the evidence that in 
order to prevent undue delay to t rallie the applicant company may Is* per 
mitted to do on the Lord's Day : “Any work necessarily incidental to tin 
loaning or unloading of freight and merchandise upon or from the said 
steamers or the transshipping of freight and merchandise between the 
said steamers and cars of the applicant company at Owen Sound and Kort 
William. Ontario, and the coaling of the said steamers at Owen Sound.'*

Be 1 xml's Day Act and Can. l‘ne. By. Vo., II Van. By. Vas. 195.

operation*—Sunday laws - Binding effect of provincial Act on street
RAILWAY COM VA NY INCORPORATED IIY DOMINION PARLIAMENT.

S. 195 of the Ontario Bail way Act 190(1, 0 Kdw. Nil. e. 50, respecting 
operation on Sunday is, by virtue of s. 9 of the Bailway Act, 1900, binding 
upon an electric railway situate wholly within the Province of Ontario, 
which was incorporated by the Parliament of Canada in 1910. and declared 
to he a work for the general advantage of Canada. In order that a rail­
way or part of a railway may form part of a continuous route or system 
within the meaning of subs. 5 of the said s. 9. resjiecting operations on 
Sunday, there must he a direct physical connection between it and the 
other through road of which it is to form a part, and proper facilities 
by way of sidings and accommodations for the transfer of t rallie mud 
exist, which should generally lie sanctioned by the proper authorities. 
|llammans v. (Ireal Western By. Vo.. 4 By. & Canal Trallie Vas. 181 ; Great 
Ventral By. Vo. v. Lancashire & Yorkshire By. Vo., 15 By. & ( anal Trallie 
Cas. 200; Black v. Delaware & Baritan Canal Vo.. 22 X..I. K«j. 402, re­
ferred to.]

K or ley v. London & L.K. Transportation Vo. (Out. ». 14 Van. By. Vas.
Ill, 6 D.L.R. 1K9.

[Reversed in 15 D.L.R. 505, 28 O.L.R. ($00. 15 Van. By. Vas. 557.1

Labour and business—Operating railway -Provincial jurisdiction, 
now limited.

A prosecution under the Sunday observance laws of Ontario against a 
railway company chartered by the Dominion Parliament with powers of 
operation beyond the limits of the province cannot he maintained merely 
upon the ground that the company has not actually exercised sueh powers 
outside of the province. 14 Van. By. Vas. 111. 1$ D.L.R. 189, reversed.

Kerley v. London, & S.E. Transportation Co., 15 Van. By. Cas. 557, 28 
O.L.R. 000, 13 D.L.R. 505.
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SUPERSTRUCTURE.

Assessment vml Taxation.

SWITCHES.
See Hranch Lines and Sidings ; .1 unctions; Railway Crossing»; Street 

As affecting ta rill's, see Tolls and Tariffs.

SWITCHING.
See Tolls and Tariffs.

TANK CARS.

TAXATION.
See Assessment and Taxation.

TELEGRAPHS.
See Tolls and Tariffs (Hi
Tax on telegraph vomjinnies, see Assessment and Taxation.

M AIIVOXI WIRELESS SYSTEM —Pill.SS AND PRIVATE MESSAGES—EXCESSIVE 
AMI DISCRIMINATORY RATES.

An apjdieatioii was made to the Hoard for an order directing certain 
telegraph conijianies to transmit press messages to the Marconi wireless 
station at Glace Hay at the same rate as to other jioints along the At­
lantic coast of Canada from the city of Ottawa. It was alleged that the 
rates were excessive and discriminatory I localise the telegrajih com jinnies 
mi messages to Glace Hay charged the higher private rate rather than the 
lower press rate:—Held, that the evidence did not establish that excessive 
or discriminatory rates were charged, the rates being lower from Ottawa 
to Glace Hav than from the same point to other Canadian Atlantic coast 
points and the ajijdieation must lie dismissed.

Times Publishing Co. v. Can. Pac. l'y. Co.. G.X.W. and Western Union 
Telegrajih Cos., 9 Can. Ily. Cas. 109.

Foreign corporation—Kxci.vkivk right—Restraint ok trade.
The K. & X.A. Ry. Co. made an agreement with the W.U. Tel. Co., 

giving it the exclusive l ight for 99 years to construct and operate a line 
of telegrajih over its road. The road was sold to the St. J. & M. Ry. Co., 
which leased it to the X.H. Ry. Co. for a term of 999 years. The tele­
graph line was constructed by the W.U. Tel. Co. under the said agreement. 
The C.P. Ry. Co. completed a road, a portion of which had running powers 
over the line of the X.H. Ry. Co., on which the W.U. Tel. Co. had construct­
ed its line. The X.H. Ry. Co. having given jiermission to the C.P. Ry. 
Co. to construct another telegrajih line over the same road, the W.U. Tel. 
Co. obtained an injunction to prevent its being built. On appeal to the 
Supreme Court of Canada. Held (1), the agreement between the K. & 
X.A. Ry. Co. is binding on the present owners of the road. (21 'I lie eon- 
tract with the W.U. Tel. Co. was consistent with the purpose of its cor­
poration, and not prohibited by its charter or by the local laws of New
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Brunswick, and its right to enter into such a vont met and carry on the 
business provided for thereby is a right recognized by the comity of na­
tions. (3) The exclusive right granted to the W.V. Tel. Co. does not 
avoid the contract as being against public policy, or as being a contract 
in restraint of trade.

Can. 1’ac. Rv. Co. v. Western I'nion Tel. Co., 17 Can. S.C.R. 151.
| Applied in Jaeques-Cartier W. & P. Co. v. QucIm*c Rv. L. & P. Co., 11 

Que. K.B. 54ti; Lynch v. Wm. Richards Co., 38 N.R.R. 180: discussed in 
1 toy le v. Victoria, Yukon Tr. Co., 9 B.C.R. 228: followed in Birkheck 
Northwest, etc., Co. v. Brabant, 8 Que. Q.B. 319; referred to in llewson 
v. Ontario Power Co., 3ti Can. S.C.R. 004; Merritt v. Copper Crown Mining 
Co., 34 X.S.R. 421.]

W 1RES UNDERGROUND—JURISDICTION—STREET IMPROVEMENTS.
The Board has no jurisdiction under the Rail wax Act to direct that 

telegraph wires be put under ground with a view to effecting an aesthetic 
betterment or street improvement [Grand Trunk Pacific By. Co. v. Fort 
William et al.. [1912] A.C. 224, at p. 22”», 13 Can. Ry. Cas. 187, followed.|

Woodstock v. Great Northwestern Telegraph Co., 19 Can. Ry. (as. 427.

Delivery of mesh.vies—Limitation of liability.
A telegraph company which receives a message addressed to a person at 

Quebec is hound lo deliver it as soon as it is received ; if, by mistake, it 
delivers it to another person it is liable in damages which may be sus­
tained by the person to whom it is addressed. The company cannot, by 
the insertion of an exculpatory clause, escape this liability ; its obligation 
to deliver telegraphic messages being based upon statute and in the in­
terest of the public.

Great Northwestern Telegraph Co. v. Dominion Fish & Fruit Co., 25 
Que. K.U. 230.

Message»—Limitations of liability.
A telegraph company may validly stipulate in a contract for transmis­

sion of a message that it will not he liable in case of failure to transmit 
by fault of its employees for more than the price paid for its transmis­
sion unless the message is repeated at the expense of the sender. Such 
an agreement contains nothing unlawful nor contrary to public order.

Tanguay v. Great Northwestern Telegraph Co., ül Que. S.C. 201.

TELEPHONES.
See Tolls and Tariffs (I.) ; Railway Board.
Injuries by xvires and poles, see Wires and Poles (A.).
Wires crossing highway, see Wires and Poles (ILL

Agreement between railway and telephone companies—Municipal
TELEPHONE SYSTEM.

’llie towns of Fort William and Port Arthur having renewed their ap­
plication for an order directing the railway company to allow the installa­
tion of telephone instruments in its stations (see 3 Can. Ry. ('as. 205) :—• 
Held, adopting the former judgment of a majority of the Board. (1) Com­
pensation should l»e made to the railway company for the use of its sta­
tions and the interference with its property consequent upon such installa­
tion. [Railway Act, 1903, s. 193.] (2) Compensation should also he
made to the telephone company for the loss of the exelnaive privilege of 
telephone connection with such stations. [Railway Act, 1903, a. 193.]
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(3) The efleet ou the exclusive agreement between the telephone company 
and the railway company, of installing such a municipal telephone sys- 
tem, must be determined by the law of the Province of Quebec where the 
contract was made. (4) The installation of such a municipal system docs 
not rescind the exclusive contract between the telephone company and 
railway company. [('. C. (Que.), art. 1003; Dupuis v. Dupuis, R.J.Q. 10 
S.C. 500.] (5) The evidence does not furnish a satisfactory basis for
determining the compensation to lie paid by the municipalities and sug­
gestions are made as to its ascertainment hereafter by the Board or by 
arbitration. (0) Payment, of such compensation or the giving of proper 
security therefor to both companies should lie a condition precedent to the 
installation of the system in each town. (7 i Leave was given to state a 
case for the opinion of the Supreme Court whether tin* installation of the 
municipal system entitles the telephone company to a rescission of it* 
contract with the railway company.

Port Arthur, etc., v. Bell Telephone Co. and Can. Pae. By. Co. (Tele­
phone Case), 4 Can. Ry. Cas. 27b.

Railway stations—Aureementh respecting telephones—Restraint of

Two municipalities owning and operating a joint telephone system with­
in their limits applied to the Board, under s. 193 of the Railway Act, 
1903, for an order directing a railway company to allow the installation 
of telephone instruments in its railway stations and for leave to connect 
them with their telephone system. Prior to the enactment of s. 193, an 
agreement was made between the Railway Company and the Bell Tele­
phone Co. whereby the Telephone Co., for valuable consideration, was 
granted for a period of ten years the exclusive privilege of placing tele­
phone instruments, apparatus and wires, in the several stations, offices 
and premises of the railway stations in Canada, where the Telephone Co. 
had established or might, during tin» continuance of the agreement, estab­
lish telephone exchanges:—Held, per Blair, Chief Commissioner: That 
the said agreement was valid and not void or voidable as being in re­
straint of trade or against public policy, and that an order made under s. 
193 should provide for payment of compensation upon just terms for all 
lawful rights and interests injuriously affected thereby. Per Bernier. 
Deputy Commissioner: While the agreement is valid and compensation 
should therefore lie allowed, the question of compensation should be re­
served for future consideration and determined after hearing any case that 
might be presented by the Canadian Pacific Ry. Co. or any other railway 
company in support of damages. Per Mills. Commissioner: That the 
agreement is in restraint of trade and against public policy, and that 
compensation should be awarded only for the use of the premises occu­
pied by the applicants’ telephones and the expense of operating them. 
Order suspended pending further argument as to the quantum of com­
pensation. Upon questions of law the opinion of the chief commissioner 
prevails in case of a difference of opinion amongst the members of the 
Board under s. 10. [Nordenfelt v. Maxim-Xordenfelt (lun, etc., Co. (No. 
1), (1893), 1 Ch. 030 (1894), A.C. 535; Rousillon v. Rousillon, 14 Ch. 
351; Can. Pae. Ry. Co. v. Western Union 'telegraph Co., 17 Can. S.C.R 
151 ; London & North Western Ry. Co. v. Evans (1892), 2 Ch. 432 (1893), 
1 Ch. 16; Re Cuno, Mansfield & Mansfield, 43 Ch. D. 12, and Wells v. 
London, Tilbury & Southend Ry. Co., 5 Ch. D. 126, referred to.)

Port Arthur, etc. v. Bell Telephone Co. (Telephone Case), 3 Can. Ry 
Cas. 205.

[Reconsidered in 4 Can. Ry. Cas. 279.]
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COXTHACT—1J1 RECTORY OF SUBSCRIBERS—RlfiHT TO.
D., a subscriber in Toronto, Ontario, to the telephone service of the 

respondent, applied to the Board for an order directing the respondent to 
furnish him with a copy of their official telephone directory, containing 
the list of their subscribers in the towns in Western Ontario. There was 
no provision in the contract between 1). and the respondent entitling hint 
to be supplied with such directories in or outside of Toronto, although it 
is the practice of the respondent to furnish their subscribers with direr 
tories in their own districts:—Held (1), that the Board has no jurisdic­
tion under the Bail way Act to grant the application. (2) Upon the evi 
deuce it is unreasonable that subscribers in certain districts should he 
furnished with directories printed for and furnished to subscribers in oth­
er districts.

Dignain v. Bell Telephone Co., 8 Can. By. Cas. 200.

Installation of telephones in railway stations—Prune convia 
ience—Exclusive contract.

Upon application to the Board by the P. and 0. telephone companies 
for an order compelling certain railway companies to permit the installa 
tion and maintenance in railway stations of telephones:—Held (1) that. 
under s. 245 of the Bail way Act, 100(1, the Board has jurisdiction to grant 
the order applied for and may impose such terms as it deems best and 
expedient hut should not take into consideration any contract giving ex­
clusive privileges to any other telephone company. (2) That the only 
point to lie considered by the Board is whether such telephone connection 
will he of benefit and convenience to the public having business with the 
railway company. (3) That telephone companies who may be entitled 
to such an order being usually incorporated by the province, and thus not 
subject to the jurisdiction of the Board should enter into a contract con­
taining fair and reasonable conditions to he prescribed by the Board.

People's and Caledon Telephone Cos. v. ( I rand Trunk and Can. Pae. By. 
Cos., !» Can. By. Cas. 1(11.

[Followed in Alberta United Farmers v. Can. Pac. By. Co., 23 Can. By. 
Cas. 104.]
Contract—Interpretation of—Conversations and messages—Neces­

sary EQUIPMENT.
On an application for the interpretation of a provision in an agree­

ment between two telephone companies that the Bell (respondent) Co. 
permit an interchange of telephonic conversations and messages between 
the Byron (applicant) Co.’s system . . . and provide the necessary 
equipment at its ofliec in the village of Byron. After the two systems 
were connected an enlarged switchboard was required to enable the sub­
scribers of the applicant to converse with one another by switching 
through the respondent’s office :—Held, that the respondent had per­
formed its duty under the contract if the switchboard was large enough 
to carry the traffic between the two systems, and the application was re-

Byron Telephone Co. v. Bell Telephone Co., 11 Can. Ry. Cas. 433.

Exclusive contract—Approval—Public interest.
The respondent entered into a contract providing (clause II.) for an 

exclusive connection. The applicant objected to this clause in the con­
tract being approved by the Board. The applicant and the respondent, 
the Canadian Telephone Co., operated in Sherbrooke and formerly had a
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connection:—livid, that the vlaitsv should not be approved by the Board 
in the public interest.

People's Telephone Co. v. Bell and Canadian Telephone Cos., 12 Can. By.
( as. 19.

Dominion and provincial companies—Jurisdiction—Discretion—Un­
just DISCRIMINATION—COMPETITIVE AND NONCOMPETITIVE—DUPLICA­
TION—Tolls—Long distance—Order on terms.

Under subs, (b) of the interpretation rlause, s. 1 of 7 & 8 Kdw. VII. 
c. 01. part 1, a provincial company eaiinot invoke the jurisdiction of the 
Board to prohibit, on the ground of unjust discrimination, a Dominion 
company from, in the exercise of its discretion, making an agreement with 
one noncompetitive provincial company and refusing it to another, which 
is alleged to Ik* similarly situated, in order to prevent competition, or 
upon more correctly speaking duplication in telephone service. The scope 
of the Board's jurisdiction, under s. f>, being concerned with tolls, it is 
given power, under s. 4 (», d i. to order one company, subject to its juri­
diction, to afford to another, whether subject to it- jurisdiction or not, the 
use of a long distance system upon such terms as to compensation as it 
deems just and expedient. The Board has jurisdiction to make an order 
upon terms, but not to issue a declaratory order as to the status of the 
applicant or respondent.

Port Hope Telephone Co. v. Bell Telephone Co., 17 Can. By. Cas. 34.1. 

Service—Jurisdiction.
Under 7 & S Kdw. VII. e. 01, s. .1, the Board has no jurisdiction to deal 

with the rearrangement of the respondent's telephone service between 
different exchanges the matter being one of internal management of its 
own business.

Tinkess v. Bell Telephone Co.. 20 Can. By. Cas. 241».
| Followed in North Lancaster Kxchangc v. Bell Telephone Co., 21 Can. 

By. Cas. 220: Be Anderson and Bell Telephone Co.. 24 Can. By. Cas. 224. |

Jurisdiction—Toll—Switching—Services.
The Board is not given any power under 7 & 8 Kdw. VII. e. 01, to direct 

that local telephone service shall he given to an applicant who is not a 
subscriber of a company subject to its jurisdiction and therefore has no 
juisdiction over the switching connected therewith.

Bell Telephone Co. v. Falk'rk Telephone Co., 20 Can By. Cas. 250.
fFollowed in Joliettv Telephone Co. v. Bell Telephone Co., 21 Can. By. 

Cas. 44.1. j

Jurisdiction—Connection and Communication—Stations—B km oval of 
TELEPHONES'—“FACILITIES CLAUSE"—PHYSICAL TRANSPORTATION AND 

ACCOM MODATION.
The Board has no jurisdiction under s. 24.1 of the Bail way Act. 1 !»()(!. 

to compel a railway company to continue the maintenance of telephonic 
connection and communication between its stations and the telephone sys­
tem, already installed, of the applicants. The Board has no jurisdiction 
under ss. 284 and 317 of the Bailway Act to prevent the removal (at the 
instance of the municipalities within whose limits railway station* are 
situate I of telephones installed at such stations. The “facilities clause." 
s. 284. refers to physical transportation and physical accommodation on 
the railway. Telephonic communication with a railway station to lie 
acquainted with the movement of the passenger or freight trains is not a 
facility which railway companies are required to furnish to the public

\
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under s. 284. [Port Arthur, vt al. v. Roll Telephone and Can. Pac. R> 
Vo*.. 4 Can. Ry. Ca*. 279. at p. 284; People's and Caledon Telephone t'o* 
v. Viand Trunk and Can. Pae. Ry. Cos., 9 Can. Ry. Ca*. 101. at p. 192. 
referred to.]

Manit<dm v. Can. Pae. Ry. Co. (Telephone Connection and ( ommunicn 
tiou Case), 21 Can. Ry. Ca**. 44Ô.

| l-'ollowed in Alherta Culled Parmer** v. Can. Pae. Ry. Co.. 2d Can. Ry. 
fax 194.]
.Ii mhuk'Tiox — Tki ki'iioxkh — Tunis — Conditions — Roi tk Moxix

Iii approving the route on a highway of the Roll Telephone Co., the 
jurisdiction of the Hoard is eoiilinod to lixing *iich term*, conditions or 
limitation* a* refer to the lines, wires or pole** within the municipality. 
Tlie Hoard ha* no jurisdietion to require, a* a eomlition. the payment of 
any money or the granting of free telephone* to the municipality.

Windsor v. Hell Telephone Co.: Hell Telephone Co. v. Windsor. 22 t an. 
Ry. Cits. 419.

[Pollowed in Hell Telephone Co. v. lamdon. 24 Can. Ry. Ca*. 192.]

Jl RISD1CTIOX—CONDITION»—CoXII'l- xs.vt iox- -Hriim.k.
The Hoard i* given no jurisdiction under *. 47 of the Railway Act. 1999. 

1<» make the payment of compensation a term of an order approving tin* 
location and construction of a telephone line upon a public highway or to 
impost* any condition for which a municipality may contend in bargaining 
with a telephone company as a term or condition of such order. |Crnnd 
Trunk Pacitie Ry. Co. v. Port W illiam laindowtiers, etc., f 11114 ] A.C. 224. at 
p. 229, III Can. Ry. Cas. 187, followed.! It is not the function of the 
Hoard to decide upon the validity of Dominion or provincial legislation. 
Coder its charter. 43 Viet. c. 47, s. 3 ami the interpretation clause of the 
Railway Act. 1999. s. 2 (11). the Hell Telephone Co. Inis power to 
carry it* lines along a bridge on which there is a public right of travel 
jug. | Auger et al. v. Grand Trunk and Can. Pae. Ry. Cos., 19 Can. Ry. 
Cas. 491. followed.]

Hell Telephone Co. v. Ottawa and Carloton. 22 t an. Ry. Ca*. 421. 
[Followed in Hell Telephone Co. v. London, 24 Can. Ry. Ca*. 192.]

Skhvick—Private hr.xm ii kxciianlk Rksidkntial links—Skvaratk list
I Ml TOLL.

Where the telephone service in connection with which publication by 
listing in the telephone directory i* asked is not of the private branch 
exchange line, but of the separate residential one*, and entirely distinct 
from the contract covering the private branch exchange service, the serv­
ice a#ked for is a distinct one. and is subject to the separate listing toll. 

Irish & Ma u I son v. Hell Telephone Co.. 23 Can. Ry. Cas. 19.

JuBismcTiON—Cost of installation and maintkx xncf.
Vnder *. 245 of the Railway Act. 1999, the Hoard ha* no jurisdiction 

to direct railway companies to bear the cost of installation and mainte­
nance of telephone* in their stations, but it has jurisdiction to direct them 
to permit municipalities or corporation* carrying on a telephone business 
to install instruments without charge to the railway companies in their 
stations. [People's and Caledon Telephone Cos. v. Grand Trunk and Can. 
Pae. Ry. Cos., 9 Can. Ry. Cas. 101: Manitoba v. Can. Pae. Ry. Co.. 21 
Can. Ry. Cas. 445. followed ]

Alberta United Farmer* v. Van. Vac. Ry. Co., 23 Can. Ry. Cas. 194.
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Jurisdiction—Lines on highways—Conditions—Compensation.
The Board has no jurisdiction under ss. 247, 248, of the Railway Act, 

1906, to make the payment of rent, as compensation, a term of an order 
approving the location and const ruction of telephone lines upon, along, 
across or under a public highway, or to impose any condition, for which a 
municipality may contend in bargaining with a telephone company, a term 
or condition of such order. [Windsor v. Bell Telephone Vo., 22 Van. Ry. 
Vas. 41 ti : Bell Telephone Vo. v. Ottawa and Varleton, 22 Can. Ry. Vas. 
421. followed.]

Bell Telephone Vo. v. London, 24 Can. Ry. Cas. 102.

Increase in rates—Refusal to pay—Removal of instrument—Notice 
—Municipal powerh—Nature of rental—Bailment—Duration of 
CONTRACT.

Edwards v. Edmonton, 25 D.L.R. 825.
Right to maintain poles and Wires in streets—Company incorporated

U Y CHARTER UNDER ONTARIO COMPANIES Ad'—CONSENT OF TOWN TO 
EXERCISE OF POWERS— TRESPASS TO PUBLIC LANDS— RIGHTS UNDER 
CHARTER.

A telephone company has not the right to plant poles upon a highway 
without sanction derived from the Legislature or from Parliament. The 
municipality has no inherent legislative power to grant the right ; and, 
unless there is t<> be found some authority emanating from Parliament, 
when the undertaking is under the jurisdiction of Canada, or from the 
Legislature, when the undertaking is under the jurisdiction of the prov­
ince, or from the municipality, when the Legislature lias given power to 
the municipality, this non-natural use of the highway is unlawful. [Do­
mestic Telegraph Co. v. Newark (1887), 49 N.J. Law .144, 346, approved.] 
A charter creating a company confers upon it the powers of a natural 
person so far as such powers are enumerated. A company which has 
power under its charter to own and operate a telephone line has no right, 
to exercise that power until it acquires it in accordance with the general 
law of the land. The Companies Act confers power upon the companies 
chartered; it gives no right to those issuing the charter to deal with the 
rights of the public upon highways or to interfere with the public domain. 
The provisions of the Municipal Franchises Act, R.S.O. 1914, c. 197, do 
not apply to a telephone company.

Tcmiskaming Telephone Co. v. Cobalt, 42 D.L.R. 385, 4.1 D.L.R. 724.
[Reversed in 44 D.L.R. ,166.]

Contract—Knowledge of condition—Cancellation—Liquidated dam­
ages.

The signer of a telephone contract is presumed to know all the condi 
tions appearing therein, and is hound by a stipulation that in case of 
cancellation of the contract through the default of the subscriber the 
balance due for the unexpired term shall become payable as liquidated 
damages. [ Bell Telephone Vo. v. Duchesne, 21 D.L.R. 822, referred to.]

Bell Telephone Vo. v. Zarlmtany, 31 D.L.R. 641.

Power to grant use of street.
A resolution of a township council is not an authorized municipal meth­

od granting a telephone company the privilege under certain conditions 
of constructing its telephone line, a by-law being necessary. (Per Mid­
dleton, J.)

Howse v Southwold, 5 D.L.R. 709, 27 D.L.R. 29.
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Ml NlVIPAL TELEPHONE SYSTEM.
A municipality may establish a telephone system under 2 Geo. V., e. 38. 

upon l>eing properly petitioned to do so, without giving effect to all tin 
prayers of the petition, if the system complies with the Act in question.

lie Robertson and Colborne, 8 D.L.R. 1411, 4 O.W.N. 274.

Vo.XIPEI.80BY SERVICE.
Notwithstanding the provisions of tln> Ontario Telephone Act. 11*10. 

there is no jurisdiction in the Ontario Railway and Municipal Board to 
make an order directing “connection, intercommunication, joint operation, 
reciprocal use and transmission of business.*' involving the expenditure of 
money upon capital account, by the siibscrilicrs to a telephone system, 
constructed and installed under the provisions of the Ontario Local Munic­
ipal Telephone Act, 11108.

Brussels v. McKillop Telephone System ; Blytli v. McKillop, ‘2 D.L.lt. 
84.*t, 2t! O.L.H. 20.

Memcipai. telephone system—Governmental iieuelations.
The construction and installation of a telephone system under the pro­

visions of the Ontario “Local Municipal Telephone Act, 1908“ by an asso­
ciation of individual subscribers, even when operated under a certain 
name, does not constitute them a corporate body or legal entity, and their 
telephone system and equipment used in connection therewith become vest 
ed in the municipality in trust for the benefit of the subscri tiers.

Brussels v McKillop Telephone System ; Blytli v. McKillop, 2 D.L.R 
843. 20 U.L.R. 29.

Agreement between telephone companies—.Iprikimction.
While the Ontario Railway and Municipal Board may “review, rescind, 

change, alter or vary any rule, regulation, order or decision. ' made by it. 
it should not make an order having tin* effect of interfering with an agree 
ment entered into la-tween two telephone systems or companies to which 
the approval of the Board had already been given, except on a properly 
framed application for the purpose, and upon due notice to the parties in­
terested to appear and state their objections; the Board lias no power or 
jurisdiction to alter or vary such approved agreement except upon an 
application of which due notice has been given to the interested parties.

Brussels v. McKillop Telephone System ; Blytli v. McKillop, 2 D.L.R. 
84.1, 20 Ü.L.1L 21).

TEMPERANCE ACT.

Violation of Canada Temperance Act by express company transporting 
liquor, see Crimes and Offences.

THISTLES.

See Weeds,

TICKETS AND FARES.

Regulation of street car fares, see Street Railways.
Regulation of tolls and tariffs, see Tolls and Tariffs; Railway Board.
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Annotation.
Conditions of ticket. 2 ('an. Ry. Vas. 106.

Railway th kkt—Rmiir to htop over.
By the sale of a railway ticket the contract of the railway company is 

to convey the purcliaHor in one continuous journey to his destination; it 
gives him no right to stop at any intermediate station. |Craig v. Great 
Western Ky. Co. (24 I’.CJJ.B. 50!)) ; Briggs x. Grand Trunk By. Co. (24 
I'.CJJ.H. 510) ; and Cunningham v. Grand Trunk By. Co. (0 L.C.J. 57, 
11 L.C.J. 107 i. approved and followed ; 4 Can. Kx. 1121. ullirmed.]

( ooinhs v. The (Jucen. 20 Can. S.C.B. 13.
[Adapted in Ktmnersou v. Maddison, 30 X.B.B. 200; applied in Prov­

ident Savings Life Assura nee Soe. v. Mowat. 32 Can. S.C.B. 150; explained 
ljanioiit v. Can. Transfer Co., 10 O.L.B. 201.]

Rkti'Ux tickkt—CoxiMTiox oi im-:\Tim vrmx—Negi.evt to comi*i.y with 
—Ejectment from train.

Plaint ill" purchased an excursion ticket from Indian Head. X.W.T., to 
Toronto and return, one of the conditions, which lie signed. I icing that he 
should identify himself to the authorized agent of the railway in Toronto 
before he set out on his return journey, and obtain the agent's ollieial 
signature, dated and stamped at Toronto, tin production of his ticket 
he secured his sleeping berth, had his baggage checked and was admitted 
to the train and started on his return journey, but neglected to identify 
himself as required and was put oil' the train, after he had refused to pax 
his fare, although he offered to identify himself to the conductor. In an 
action for damages:—Held, that lie could not recover. Judgment of 
l.oiint, J., allirmed.

Taylor v. Grand Trunk By. Co., 2 Can. By. Cas. till, 4 O.L.B. 357.

TIMBER LICENSE.
Damage to timber licensees caused by tires, see I"ires.

TIME TABLES.
See Train Service; Street Railways.

TITLE TO GOODS.
Trover—Possessory rights—Wrongkvi. taking.

A person possessed of goods as his property has a good title as against 
every stranger, and one who takes them from him. having no title in him­
self. is a wrong doer and cannot defend himself by shewing that there was 
title in some third person, for as against a wrongdoer possession is title. 
| Jeffries v. GAY. B .x. Co., A LI. A Bl. 80Î; The Winklield. [IMS] P. 42; 
Glen wood Lumber Co. v. Phillips, 111HI4] A.C. 405, referred to.]

Dutton v. Can. Northern By. Co., Ill Can. Ry. Cas. 72, 23 D.L.R. 43.

TITLE TO LANDS.
Conveyance of lands for railway purposes, see Expropriation. 
Jurisdiction of Magistrate’s Court and County Court involving title to 

land, see Jurisdiction.
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Annotation.
Restriction in Contract of Rale an to user of land, 7 D.L.R. til 4.

Sale of land—Delivery ok possession to aokxt.

S. T. brought an action to recover *3.200 a* balance of tin* puttdiase 
money of certain lands in (Jiiels*c s«»l«| by him to the X.K. Ry. Co. To 
this action the railway company pleaded by temporary exception that out 
of 3,.107 superficial feet sold to them. S. T. never delivered 710 feet, and 
that no long as the full quantity purchased was not delivered they wen* 
not liound to pay. To this plea S. T. replied specially that he delivered 
all the land sold to l‘. It. V.. the agent of the company with their assent 
and approbation, together with other land sold to said lUt.Y. at the same 
time. At the trial it was shewn that I’. II. V. had purchased all the lands 
owneil by S. T. in that locality but exacted two deeds of sale, one of 
3,307 feet for the railway company, and another of the balance of the 
property for himself By the deed to I*. I». X*. his land is Isnindcd by Ilia' 
previously sold to the company. I*. It. X". took possession and the 
railway company fenced in what they required:—Held, affirming the judg 
meats «if the Court of tjucen’s Beach for l*C. that S. T. having doliv- 
er«‘d to 1*. B. X ., tin1 agent of tin* company, with their assent and approba­
tion, the whole of the land sold t<i them together with other lands sold to 
the said I*. B. X*. at the same time. In- was «mtitled to the bulanci1 of the 
purchase money. IVr Taschereau. 3.: That all appellants could claim 
was a diminution of price, or «•aneellution of the sale under arts. 1ÔHI. 
1502. and that therefore their plea was bad.

North Shore Hy. Co. v. Trudel (1887). *24 C.L.J. 37.

llllillT OF l*KE-EVICTION—LANDM EKNERVEII AliRUT I.Tt RAI. SETTLER*.

By 47 X'iet. e. 14. subs, (f), (B.C.I. «•«•rtain land conveyed to the K. & 
X. Hy. Co. was. for four years from the date of tin» Act, thrown open 
to the actual “settlers for agricultural purposes,” coal and timber land 
except«‘d. II. ami XX". respectively claimed a right of pre-emption under 
this Act:—Meld, allirming the ilecieion of the Supreme Court of British 
Columbia, that the Act did not confer a right of pre-emption to lands 
not within the pre-emption laws of the province; that only “unrcscrvctl 
and unoccupied lands” came within those laws ami the lands claimed had 
long before been reserved for a town site; and that the claimants wen* 
not upon the lands as ••actual s«»ttiers for agricultural purposes," but had 
entered with express notice that the lands were not open for settlement

lloggan v. Ksquimault & Nanaimo IÏv • Co.; XVaddington v. Ksquimault 
4 Nanaimo Hy. Co., 20 Can. S.C.R. 235.

[Affirmed in (1804] A.C. 420; con»i<lered in Ksquimault. ete.. Hy. Co. 
v. Mctlregor, 12 B.C.R. 270; referred to in Ksquimault, etc.. Hy. Co. v. 
Fiddick, 14 B.C.R. 420.]

RlUHTH OF VRK-KMI'TION.

Where the appellant claimed as “an actual aettler for agricultural pur 
poses," that by s. 23 of the British Columbia Act. 48 X’iet. e. 14, he was 
entitled to a right of pre-emption over certain lands included in a gov 
eminent grant for the purpose of the respondent railway, and it appeared 
that the land in question had. prior to the Act. been reserved as a town 
site;—Held, that a settler means a person entitled to record land under 
the Land Act, 1875. by reason of compliance with its provisions; that the 
Act did not apply to reserved lands; that under 47 X iet. c. 14. no new 
right of pre-emption was given, nor was the word “settler” used in any
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new sense. Accordingly, tlio appellant’» claim failed, since lie was not a 
settler in the only sense known to the law of the colony.

Iioggan v. Ksquimault & Nanaimo By. Co., [1894] À.C. 429.

Location of permanent way—Fencing—Laying oi t of iuh xdxhiks.
A railway comjmny purchased land from I’., bounded by a noil-navigable 

river, as “selected and laid out" for their permanent way. Stakes were 
[•hinted to shew the side lines and the railway fencing, at the points in 
dispute, was placed, here and there, above the water-line, although the 
company could not have the quantity of land conveyed unless they took 
possession to the edge of the river. V. remained in possession of the strip 
of land between the fence and the water's edge and of the lied of the stream 
ad medium tilum, and, after the registration of the deed to the company, 
sold the rest of his property including water rights, mills and dams con­
structed in the stream to the defendant’s auteur, describing the property 
sold as “including that part of the river which is not included in the 
right-of-way, etc.’’ The plaint ills never operated their line of railway, 
luit, immediately on its completion, under powers conferred by their char­
ter. and the Railway Act, 14 & 15 Viet. c. 51. leased it for 999 years to 
another company and the railway has lieen ever since operated by other 
companies under the lease. On appeal the Supreme Court:—Held (1 ). 
that the description in the deed to the railway company included, ex jure 
untune, the river ad medium tilum aqua* as an incident of the grant and 
that their title could not lie defeated by subsequent conveyance through 
their vendor and warrantor, notwithstanding that they may not have 
taken physical possession of all the lauds described in the prior convey­
ance. (2) That the possession of the atrip of land and the waters and 
lied of the river ad medium tilum by the vendor and his assigns, after 
the conveyance to the company, was not the possession nnimo domini 
required for the acquisitive prescription of ten years under art. 2251 C. ('. 
iQue.) but merely an occupation as tenant by suffranee upon which no 
such prescription could be based. (.'!) That the failure of the vendor to 
deliver the full quantity of land sold and the company's abstention from 
troubling him in his possession of the same could not be construed as 
conduct placing a construction upon the deed different from its clear 
and unambiguous terms or as limiting the area of the lands conveyed.
14) That the terms of the description in the subsequent conveyance by 
I*, to the defendant’s auteur were a limitation equivalent to an express 
reservation of that part of the property which had been previously con 
veyed to the company and prevented the defendant acquiring title by ten 
years’ prescription, and further that he was charged with notice of the 
prior conveyance through the registration of the deed to the company. 
(5) That the acquisitive prescription of thirty years under art. 2242 
C. C. (Que.) could not run in favour of the original vendor who had 
warranted title to the lands conveyed to the company because, after the 
sale, his occupation of the part of the property the possession of which 
he had failed to deliver, was merely on suffrance. The judgment of the 
Queliee Court of Kings Bench, appeal side, was reversed on the questions 
of law as summarized. On the question raised as to the right of action 
to recover the lands and for damages caused to the permanent way, it 
was held, affirming the judgment appealed from, that the lease to the 
companies which held and operated the railway, amounted to an emphv-
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teutie lease assigning tlic domaine utile ami all the plaint illV rights in 
res|ieet of the railway reserving, however, the domaine direct.

Massawippi Valley Ry. Co. v. Reed. 3.'$ Can. S.C.R. 457.
(Applied in Atty.-General of Quebec v. Fraser, 37 Can. S.C.R. 59ft; 

Atty.-General of Quebec v. Seott. 34 Can. S.C.R. 014; relied on in Tanguay 
v. Canadian Klee. Light Co.. 40 Can. S.C.R. 0.]

Provincial grant to railway—Partition of land.
Ry agreement through correspondence the G. T. R. Co. was to tender 

for a triangular piece of land offered for sale by the Ontario Govern­
ment, containing 10 acres and convey half to the C. P. R. Co., which would 
not tender. The division was to lie made according to a plan of the block 
of land with a line drawn through the centre from east to west, the 
C. P. R. Co. to have the northern half. The G. T. R. Co. acquired the 
land, but the Government reserved from the grant two acres in the 
northern half. In an action by the C. P. R. Co. for specific performance 
of the agreement : — Held, affirming the judgment of the Court of Appeal. 
C. P. Ry. Co. v. G. T. Ry. Co., 14 Ont. L.R. 41. Maclennan ami Dull’. .1.1,. 
dissenting, that the C. P. R. Co. was entitled to one-lialf of the land 
actually acquired by the G. T. R. Co. ami not only to the balance of the 
northern half as marked on the plan. The Court of Appeal directed a 
reference to the Master in case the parties could not agree on the mode of 
division:—Held, that such reference was unneessary and the judgment 
appealed against should lie varied in this respect.

Grand Trunk Ry. Co. v. Can. Pac. Ry. Co.. 31) Can. S.C.R. 220.
Lam> kvbhidy ix THF X.W. Tkrritoiiiks—Minks— Rfservahon in Grant 

—Dominion Lands Act.
By the Act 33 Viet. c. 4. the suppliant railway company, among others, 

was authorized to receive a grant of Dominion lands of 0,400 acres for 
each mile of its railway, when constructed. I'nder the provisions of s. 2 
the grants were to be made in the proportion and upon the conditions 
fixed by the orders-in-council made in respect thereof, and. except as to 
such conditions, the said grants should be free grants, subject only to 
the payment by the grantees, respectively, of the cost of survey of the 
lands, and incidental expenses. The Act came into force on the 10th 
of May. 1890. On that date there were certain regulations in force, made 
on the 17th September, 1889. under the provisions of the Dominion Lands 
Act. which provided that all patents for lands in Manitoba and the North­
west Territories should reserve to the Crown all mines and minerals which 
might be found to exist in such lands, together with the miles of railway 
constructed. There was full power to work the same. Orders in council 
authorizing the issue of patents, for the lands in question, to the suppli­
ant railway company were passed from time to time, according to the 
nuinlier of miles of railway constructed. There was no reference in these 
orders to the regulations respecting the reservation of mines and minerals 
of 17th September. 1889:—Held, that the regulations reserving mines and 
minerals applied to all grants of lands made under the provisions of the 
Act. 3.3 Viet. c. 64. and that the omission of reference to such regulations 
in the orders-in-council authorizing patents to be issued did not alter 
the position of the suppliant company under the law. Semble, that where 
Parliament grants a subsidy of lands in aid of t" construction of a rail­
way. and nothing more is staled, the grant is made under ordinary con­
ditions, and subject to existing regulations concerning such lands.

Calgary & Edmonton Ry. Co. v. The King. S Can. Kx. 83.
[AHirmcd in 33 Can. S.C.R. 073; reversed in [19U4J A.C. 705,

Can. Ry. L. Dig.—47.
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1’llOVI XClAL GOVERN M K X T—G H A X T OK LAND—VALIDITY.
Thu Vancouver Island Settlors’ Rights Act, 1004. defines a settler as 

a person who, prior to the passing of the British Columbia Statute, e. 
14 of 47 Viet., occupied or improved lands situate within that tract of 
land known as the Esquimault and Nanaimo Railway land licit with the 
lama tide intention of living thereon, and s. 3 of said Act provides that, 
upon application being made to the Lieutenant-Governor-in-council within 
twelve months from the coming into force of the Act, shewing that any 
settler occupied or improved land within the said land licit prior to the 
enactment of said e. 14 with the Imiiih tide intention of living upon the 
said lands, accompanied hy reasonable proof of such occupation or improve­
ment and intention, a Crown grant in fee simple in such land shall he 
issued to him or his legal representative, free of charge and in accordance 
with the provisions of the Land Act in force at the time when said land 
was first so occupied or improved hy said sett 1er. The lands within the 
said belt had been conveyed by the province originally to the Dominion 
for the purposes of the railway, and hy the Dominion transferred to tin- 
railway company, which in giving grants or conveyances of port ions there­
of. reserved the minerals. Defendant, who held from her predecessor in 
title, applied for and obtained a grant under said s. it:—Held, on appeal, 
that the railway company was entitled to he heard upon such application. 
Held, further, that a grant issued without such opportunity being given 
to the railway company to Ik- heard on the application, was a nullity, and 
that the defendant should he restrained from making use of it. Held, 
further, that one of the conditions in the statute was that the claims of 
a s thereunder should he passed upon hy the Lieutenant-Governor
in-cc , and the absence of compliance with such condition was fatal, 
hut held, further, that in the circumstances here the defendant should he 
permitted, on giving notice to the railway company, to proceed with her 
application and that the Crown need not he a party to the action.

Esquinmult & Nanaimo Ry. Co. v. Fiddiek, 14 B.V.R. 412.

Sl'PERHEDlXU (SKAXT OF RAILWAY I.AXUS—SETTLER»’ RIGHTS ACT.
The British Columbia Vancouver Island Settlers’ Rights Act, 11104, 

directed that a grant in fee simple without any reservations as to mines 
and minerals should he issued to settlers therein defined, and thereunder 
a grant was made to the appellant of the lot in suit. By au Act of the 
same Legislature in 1883, land which included the said lot had been 
granted with its mines and minerals to the Dominion Government in aid 
of the construction of the respondents’ railway, and in 1887 had been 
hy it granted to the respondents under the provisions of a Dominion Act 
passed in 1884:—Held, that the Act of 11MI4 on its true construction legal 
ized the grant thereunder to the appellant, and superseded the respondents’ 
title. Held, also, that the Act of 11104 was intra vires of the local Légis­
lature. It had the exclusive power of amending or repealing its own Act 
of 1883. The Act, moreover, related to land which had Iteeome the prop­
erty of the respondents, and effected a work and undertaking purely local 
within the meaning of a. 02, subs. 10 of the B.N.A. Act. 12 B.C.R. 2.">7, 
reversed.

McGregor v. Esquimault & Nanaimo Ry. Co., [10071 A.C. 402.
|Commented on in Burrard Power Co. v. The King, 43 Can. S.C.R. 50; 

Esquimault & N. Ry. Co. v. Fiddiek, 14 B.C.K. 413.)

Meaning of word “land”—Réservation of minerals.

The E. & N. Ry. Co. executed an agreement to sell certain la s is to 11..

1
9993



Ti l l.K OF LANDS. Till)

who onion'd into possession, made improvements, and paid the purchase 
money, whereupon it deed was delivered to him which lie refused to accept 
as it reserved the minerals on the land, while the agreement was for an 
unconditional sale. In an action by 11. for specific performance of the 
agreement the company contended that in its conveyances the word "land" 
was always used as meaning land minus the minerals;—Held, reversing 
the judgment of the Supreme Court of British Columbia (tl B.C.R. 22Si, 
Taschereau, J„ dissenting, that the contract for sale being expressed in un­
ambiguous language, and II. having had no notice of any reservations, it 
could not be rescinded on the ground of mistake and he was entitled to a 
decree for specific performance.

Iloblis v. Ksquimault A Nanaimo Ry. Co.. 2St Can. S.C.1%. 4Ô0.
(Relied on in Raymond L. & 1. Co. v. Knight Sugar Co., 2 Alta. 1<.K. 

103.]

KXKCUTIO.X AUAIXHT LANDS—KqVITAIII.I. INTEREST KfFEUT OF EXECUTION -
Land Titles Act.

Plaintiff sold certain laml to defendant S. under agreement for sale, 
whereby he became entitled to a transfer upon payment of the agreed pur­
chase price and compliance with stated conditions. Subsequently the 
American Abell Co. recovered a judgment against S.. and registered execu­
tion in the usual form against his land. S.. after such registration, as­
signed his whole equitable interest in such land to the defendant T..I.S. The 
legal title during this time remained in the plaintiff. In an action by 
plaintiff under the contract, the American Abell Co. claimed a right to 
intervene as having an interest in the land initier their writ of execution:- • 
Held, (1) that, having regard to the provisions of the hand Titles Act. it. 
was evidently the intention of the Legislature that writs of execution 
should bind only the interests of registered owners of land, and that the 
execution did not hind the equitable interest of the defendant S. 2. That 
no lien is created by an execution against land, only such rights being ac­
quired as are given by the l^and Titles Act. and which are not available as 
against equitable interests.

Can. Vac. Ry. Co. v. Silzer. 12 Can. Ry. Cas. 1(10, 3 SX.lt. 1(12.

Specific performance I't im iiases without notice—Vim.ic iiiciiway— 
Way of necessity—Lax» Titles Act.

On the 8th October. Vincent signed power of attorney authorizing the 
execution and registration of a plan of lands including two lots owned by 
him, shewing a street which occupied 33 feet in width of his two lots. 
On the llth October, he himself agreed to sell the two lots to the (irand 
Trunk Pacific without any reservation of any street or right-of-way over the 
33 feet mentioned in the power. Vincent's attorney, without notice of the 
sale to the (irand Trunk Pacific, executed a plan which was executed bv 
others shewing the street, and the plan was registered without any of the 
signers of the plan being aware of the agreement with the (Irand Trunk 
Pacific. The street shewn on the plan did not communicate at either end 
with, nor was there any outlet anywhere to. any highway. In an action by 
the (Irand Trunk Pacific against Vincent for specific performance of the 
contract and against the other property owners for the cancellation of that 
portion of the plan affecting the two lots; Held, 1. A parcel of land used 
by the public, terminating at one end as a cul-de-sac, can be a public high-
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way. [Bourke v. Davis, 44 Cli.D. 110. 62 L.T. .‘14. :is W.K. 107.] But a par­
rel of lands closed al both ends cannot la* a public highway: [Attorney- 
(ieneral v. Richmond Corp.. HD UT. TOO, 08 J.P. 73, 2 L.T.R. 028. 20 T.L.R. 
181 ; Bailey v. .lamieson. 1 C.P.D. 320, 84 L.T. 02, 24 NV.R. 4’»0.) 2. The reg­
istration of a plan approved by the municipality in which the subdivided 
land is situate which shews as a street a parcel of land closed at both ends 
and from which there is no outlet to any ordinary highway, does not consti­
tute tlie parcel a highway, even though sales of land have been made accord­
ingly to the registered plan. Such a street ltecomes merely a private right 
of-way. Land Titles Act, s. 48 (gi.—The land mentioned in any certificate 
of title granted under this Act shall by implication and without any special 
mention therein, unless the contrary is expressly declared, be subject to 
• • • ( 1?)•—Any right-of-way or other easement granted or a< under
the provisions of any Act or law in force in the province. 8. The mere right 
to a "way of necessity" until used or otherwise defined and located, cannot 
be said to apply to any particular place suggested for it. 4. The last 
clause of s. 188 of the Railway Act is intended to protect the railway com­
pany upon any agreement made by it with any owner, no matter what 
change of title may take place within a year and whether such change he 
with or without notice of the company’s claim, and the railway company 
may enforce such an agreement as against any person, he may be
a purchaser for value without notice. Ô. The words "set out and ascer­
tained” (used in s. 188», are not restricted in their meaning to the tiling of 
a plan, profile and book of reference by the railway company, which is neces­
sary before expropriation proceedings may be taken ; and where a ra ilway 
company obtained an order of the Board authorizing the construction of a 
railway according to a plan attached to the order and shewing therein that 
portion of the land which was the subject of a contract made within one 
year before the order and which order and plan were registered within i 
year. 0. That the lands required were by such order and plan aiiflicienth 
“set out and ascertained" within the meaning of s. 188, and that the con 
tract could therefore Is* enforced as against the subsequent purchasers tn; 
value without notice. Vincent's agreement for purchase of land provided 
that conveyance should be "subject to any streets or right-of-way that 
might thereafter be laid out on said lands in order to provide exit to streets 
south and east of the property.” No right-of-way was laid out and no 
delinite locality was determined for such right-of-way. 7. That this clause 
did not make the title subject to the implied reservation contained in s. 
43 (g) of the Land Titles Act. The provision of that section is limited to a 
right-of-way already definitely located and fixed in some way both as to 
place and as to persons entitled to it.

Grand Trunk Pacific Ry. Co. v. Vincent, 12 Can. Ry. Cas. 405, 2 Alta. L.R. 
3D3.

Conveyance of lands affected by mortgage.

The F. & St. J. Bridge Co., operating a work for the general advantage of 
Canada, and to which the Railway Act applies, obtained under a special 
Act a loan of .$300.uuu from the Crown, for which a mortgage was duly cre­
ated under the said Act. Subsequently the company, under the pretence of 
disposing of surplus land, sold some of the land so mortgaged to one of the 
directors of the ec ay. Held, that nothing passed _r the said con­
veyance.

Uilyard v. The King, 10 Can. Lx. 30.
24

5
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TOLLS AND TARIFFS.
A. Freight Rates; In General.
B. Reasonableness; Discrimination.
C. Continuous Route; Joint Tariffs.
D. Competitive Tariffs.
E. Interswitching; Demurrage.
F. Passenger Fares.
G. Electric Railways.
H. Telegraph Tolls.
I. Telephone Tolls.
J. Rebates and Refunds.

Jurisdiction of Railway Hoard. see Kailua\ Board.
Lien for freight charges, see Carriers of Goods.
Regulation of shipping system as a Meeting lolls and tariffs, see Cars.
Misrepresentation rates, see Fraud and Deceit.
Regulation of telegraph rates, see Telegraphs.
Regulation of telephone rates, see Telephones.
Passenger tickets, see Tickets and Fares.
Continuous route, see Interchange of TraMic.
Street railway fares, sec Street Railways.

Annotations.
Interchange of Traffic between steamship and railway companies as con­

stituting a continuous route, 5 Can. Ky. Cas. liMi.
Jurisdiction of Hoard respecting joint tariffs in connection with inter­

national through traffic. 12 Can. Ry. Cas. tiff.
Discretion of carriers to lix rates to meet competition of other transporta­

tion agencies or markets. I.*{ Can. Ry. Cas. 182.
Regulation of rates and tariffs on through traffic. 1.1 Can. Ry. Cas. .">56.
Business and residential tolls. IK Can. Ry. Cas. .125.
equalizing of rates to meet business conditions. 18 Can. Ry. Cas. .157.
Milling in-transit toll. 18 Can. Ky. Cas. 414.
Authority of station agent to create special tolls. 19 Can. Ry. Cas. ltiû.

A. Freight Rates; In General.
Discrimination—Lvmiikr vhoimvts.

Vpon a complaint of discrimination mi lumber, ties and poles made from 
cedar it appeared that an increase had lieen made in the rates on cedar 
products without any material change in the rate on common lumber and 
similar products. This increase was made by the railway company to re­
tard the shipment of cellar products required for their own use:—Held, 
a discrimination within the meaning of s. 251, subs. 2. The railway com­
pany were ordered to cease from lcv\ ing rates on cedar products in excess of 
the rates on other descriptions of lumber and their products. “Common 
carriers in making rates cannot arrange them from an exclusive regard to 
their own interests, but must have respect to the interest of those who may 
have occasion to employ their services and must subordinate their own in­
terests to the rules of relative equality and justice.”

Seobell v. Kingston & Pembroke Ry. t o. (Cedar Lumber Products Vase i. 
1 Can. Ry. Vas. 412.

(See also Reynolds v. Western N.Y. A Penn. Ry. Co., 1 l.C. Rep. 085; re­
ferred to in Rideau Lumber Vo. v. Grand Trunk and Van. Pac. Ry. Vos., 8
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( A Kl.OAD LOTS—DISCRIMINATION—Oll.KD CLOT II IN ti.

Oiled clothing when carried in carload lots is not given a carload rate 
in the Canadian Freight Classification. Upon an application by the 
T.O.C. Co. for a carload rating it appeared that carload shipments had been 
made from Toronto to Halifax for fishermen's use, and it is alleged that 
shipments might also Ik* made to the Canadian North West for ranchers’ 
use, if the application were granted:—Held, that although the discrimina­
tion involved in the difference between C.L. and L.C.L. rating has received 
tacit assent, a shipper has not thereby the right to demand a lower rate on 
carloads, unless possibly he can shew that the carload rate demanded would 
pay reasonably for the service and that a refusal would injure his business. 
Upon the evidence a third class rate for carloads of not less than 20,000 
pounds from Toronto to Halifax. Winnipeg and Calgary and other points 
reached by n ants was ordered.

Tower Oiled Clothing Co’s, ( use, .'I Can. Hy. Cas. 417.

Special concession—SunsKtjVKXT increase.
A manufacturing company was granted a special low freight rate for the 

carriage of logs to its factory, upon condition that this raw material, when 
manufactured into finished product should be bunded over for carriage to 
the same railway. After several years, the factory having in the meantime 
become sutlieiently prosperous to pay a more suitable rate, the rate was in­
creased from ,‘l cents per 100 lbs. to 4 cents for the same weight. Upon ap­
plication by the company to the Hoard to have the old special rate re­
stored :—Held, that since the increased rate is neither unjust, unreasonable 
nor contrary to some provisions of the Railway Act, the application must 
Ik* refused.

United Factories v. (hand Trunk Hy. Co.. 3 Can. Hy. Cas. 4*24.

Concessions in rates—Constriction material Machinery of indus­
trial CORPORATIONS.

Certain railway companies, members of the Canadian Freight Assn., have 
been granting a reduction of *20 per cent in freight rates on the material for 
construction and machinery for equipment of new industrial plant. Leave 
is now asked from the Hoard to authorize the continuance of these reduc­
tions:—Held, that although the Hoard is prepared to give due effect to subs. 
4 of s. 275 of the Railway Act. 1003. it must have a separate and distinct 

•ation in such case, so as to judge of the effect of its order upon other 
industries, shippers and dealers. Application refused.

He Canadian Freight Assn, and Industrial Corporations, 3 Can. Hy. Cas. 
127.
Freight rates on fruit—Classification—Charges for icing in transit.

On a complaint by the Association, (1) that freight rates on fruits are 
unreasonable ami excessive; (2) that the charges for icing in transit are 
too great. (1) Hy mutual agreement lietween the complainants and the 
railway companies, certain modifications were made in the classification and 
approved by the Hoard: (a I Apples in boxes in less than carloads, from 
second to third class, (b) Hears in boxes and barrels, L.C.L., from first 
to third class, and in carloads, from third to fifth class; also the following 
commodity rates. (c> On fresh fruits (small), from the fruit districts to 
points in Eastern Ontario, Quebec, and the Maritime Provinces, fresh fruit 
shall be carried at fourth class rates in carloads of not less than 20,000 
lbs., instead of third class rates, and at second class rates in L.C.L., of 10.- 
000 Hi. and over instead of first class rates ; (d) And from points in On­
tario and Quebec to Winnipeg, Portage la Prairie, and Brandon, at fourth

3
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i-hifH rules in cur loads of not less than 20,000 His., instead of third elass : — 
Held (2), that the present system of making fixed charges for icing cars, 
irrespective of the actual cost of such service, is not based on sound princi­
ple. and must he discontinued ; that the actual cost of the ice and the plac­
ing thereof in the cars should not he exceeded. Pending a decision of the 
Hoard as to a reasonable charge, a charge of not more than $2.50 per ton 
of 2,000 lbs. on the actual weight of the ice supplied was authorized.

Ontario Fruit <irowers* Assn. v. Can. Pac. Ry. Co. (Fruit Growers'
( use i, 3 Can. Hy. Cas. 430.

Walks on split pkas—Fxpout katkk—Rates ox urain.
l'uti 1 27th October. 1002. split peas for export were carried at the rate for 

grain products ( flour, rolled oats. etc.). A milling company in Port Huron 
complained to the Inter state Commerce Commission that railways in 
Michigan charged a higher rate, and the rate was then advanced on the 
Grand Trunk and other railways in Canada. On local shipments the rate 
on split peas is the same as the rate on Hour. The Pea Millers’ Assn, com­
plained of the increased rate and consequent loss of the British market : — 
Held, that the former of rates must he restored.

Pea Millers' Assn. v. C ian Railway Co’s. (Pea Millers Case), 3 Can. 
My. Cas. 433.

Discrimination between shippers—Rates on coal.
Application was made hy the Grand Trunk I’y. Co. for authority under 

subs. 4. s. 273 of the Railway Act, 1003, to reduce the rate on bituminous 
coal to Cohotirg used for manufacturing purposes by 10c. per ton below Un­
published rate, as they have lieen in the habit of allowing in the past, on the 
ground that certain rs were unable to pay the high rate and
carry on business successfully: Held, that the could not be
allowed. The allowance of a reduction in the freight rate on any article of 
merchandise to one class of shippers, and the refusal of the same rate to an­
other class, is unjust discrimination, and forbidden by a. 232. [Castle v. 
II. & (>. Hy. Co., 8 I.C. Hep. 333, approved.|

Re Grand Trunk Hy. Co. (Manufacturers’ Coal Rates Case), 3 Can. Ry. 
Cas. 438.

[Referred to in Brant Milling Co. v. Grand Trunk Hy. Co., 4 Can. Hy. Cas. 
23ft; followed in Manitoba Dairymen's Assn. v. Dominion, etc., Express Co., 
14 Can. Ry. Cas. 142. 7 D.L.R. 8(18. J

Arbitrary rates—Branch and main line rates—Coal.

Under certain conditions rates to a point on a branch or lateral line may 
he higher than to points on the main line, though at a less distance from the 
junction point; hut such rates must not he unreasonable or disproportion­
ately higher than to nearer points on the main line. The plaintiff com­
plained that the rates on coal to Almonte from the Niagara and Detroit 
frontiers were unreasonably high as compared with the rates to Carlcton 
•function, Ottawa, and adjacent stations. The rate to Carleton Junction, 
Ottawa, and adjacent stations is $2 per ton from the Niagara frontier, and 
•$2.25 from Detroit, while the rate to Almonte is 40c. higher, points on the 
lateral line from Carleton .1unction being charged on arbitrary rate above 
the rate to Carleton Junction:—Held, that circumstances warrant a r 
rate to Almonte than to Carleton Junction and Ottawa; but us to the arhi-

7
8
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Irary rate to Almonte on lot h class traffic was only lc. per 100 lbs. (20c. 
per ton) it must not Ik* exceeded on coal between the same points.

Almonte Knitting Co. v. Can. Pac. Ry. Co. and Michigan Central Ry. Co. 
(Almonte Knitting Co. Case i. .'I Can. Ry. Cas. 441.

[Followed in Malkin & Son v. Grand Trunk Ry. Co.. 8 Can. Ry. Cas. 183; 
Can. Portland Cement v. Grand Trunk, etc., 0 Can. Ry. Cas. 200; Frederic­
ton Hoard of Trade v. Can. Pac. Ry. Co., 17 Can. Ry. Cas. 430; Hunting 
Merritt Lumber Co. v. Can. Pac. and British Columbia Klee Ry. Cas. 20 
Can. Ry. Cas. 1 Ml. |
Toi.lX—Si MII.Alt VIKCIMHTAXCKS—REDUCTION FOR CARTAGE—SPECIAL TAR­

IFFS.
The Railway Act, 1003, requires equality in the tolls charged under sub- 

stantially similar circumstances and conditions, and forbids discrimination 
lietween individuals, persons, companies and localities. S. 2.12. No varia­
tion from the authorized tariffs of tolls can be made unless under circum­
stances or conditions specially provided for in such tariffs or by special 
tariffs of general application and not discriminating lietween different 
localities. Ss. 201-262. For many years prior to 1904 an allowance was 
made by the railway company to the owner of a mill distant one mile from 
the nearest railway station, for the cost of cartage of Hour and feed shipped 
from his mill by the company’s railway to distant points. This allowance 
was withdrawn after the Railway Act. 1903, came into force. The mill own­
er applied to have the allowance restored, alleging that its continuance was 
necessary to the existence of bis business:—Held, that the application either 
for a continuation of the allowance previously made, or for a change in the 
authorized tariffs of tolls, in favour of the applicant alone, must fail. 
[Manufacturers’ Coal Rates Case. 3 Can. Ry. Cas. 438. referred to; Stone 
v. Detroit, etc., 3 I.C. Rep. 613; Hazel Milling Co. v. St. Louis, etc., f> I.C. 
Rep. 57; Re Division of Joint Rates, 10 I.C. Rep. 681. followed. 1

Brant Milling Co. v. Grand Trunk Ry. Co. (Brant Milling Co’s. Case.), 
4 Can. Ry. Cas. 259.

| Referred to in Crow’s Nest Pass Coal Co. v. Can. Pac. Ry. Co., 8 Can. Ry. 
Cas. 33; followed in Montreal Produce Merchants v. Grand Trunk, etc., 
9 Can. Ry. Cas. 232 ; Michigan Sugar Co. v. Chatham, W. & L. B. Ry. Co., 
11 Can. Ry. Cas. 354.]
Rates on stone—Mileage basis—Existing industries.

In the making of rates for the i rriage of freight the question of the 
distance of haul while important be considered is in many cases a 
minor consideration. Where large 'v.urries have been established and 
capital invested for many years upon the faith of law rates for the 
carriage of stone being given ; upon application by the railway companies 
for an increase of five cents a ton within certain areas, an application 
was made by the operators to establish new rates upon a mileage basis 
for points within a radius of fifty miles from the principal market: — 
Held, that as the adoption of such a rate would destroy many existing 
industries, and in no way reduce the price of stone to the consumer, but 
enure very largely to the lieneflt of the applicants, or some of them, the 
application should lie refused, and a new scale of rates as recommended 
by the Chief Traffic Officer based upon the existing system was approved.

Doolittle &• Wilcox v. Grand Trunk & Can. Pae. Ry. Cos., (Stone Quar­
ry Rates Case), 8 Can. Ry. Cas. 10.

[Followed in Saint David’s Sand Co. v. Grand Trunk and Michigan 
Central Ry. Cos., 17 Can. Ry. Cas. 271); Hagersville Crushed Stone Co.
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v. Michigan Central Ry. Co., 22 Can. Ry. CaR. 84: distinguished in Pro­
vincial Stone & Supply Co. v. Can. Pae. Ry. Co., 22 Can. Ry. Cas. 411.

Freight ra'it.s—Short and long polks—Discrimination—Spkcial, lo­
cal AND JOINT TARIFT'S.

On a complaint to the Hoard of unjust discrimination between tin- 
rates on telegraph, telephone ami trolley poles and those on lumber and 
oilier forest products: Held. I 1 ) that the rates charged on poles loaded on 
one ear shall not be greater than those on common lumber as provided in 
the special, local and joint tariffs of the railway companies. (21 That 
on poles so long as to require more than one car for their earrinue the 
railways be authorized to charge 20 per cent higher than for one car. 
(.*$) That poles may be exported by Canadian railway companies with the 
concurrence of their United States connections under joint rail rates 
for general traffic at the lumber classification. [Scobell v. Kingston & 
Pembroke Ry. Co., 3 Can. Ry. Cas. 412, referred to.]

Rideau Lumber Co. et al. v. Grand Trunk and Can. Pac. Ry. ('vs.. .8 
Can. Ry. Cas. 3311.

Kxport traffic—Terminal charges—Compétition hktwkkx ocean ports
—UNRKAK0XAHI.KNF.88 AND UNJUST DISCRIMINATION—RKFVXDS.

Application (1) that the exporter of cheese in Montreal should he 
plaeed upon as favourable basis as to terminal charges at the port of Mon­
treal on his export traffic as his competitor west of Montreal, (21 that, 
freight tolls on cheese should he put on a parity with those on haeon. 
(3) complaining of alleged advances in freight tolls. It appeared thal 
cheese may he shipped direct to transatlantic ports from Ontario points 
via Montreal on a joint rail and ocean hill of lading, or shipment might 
he made on a separate rail ami ocean bill of lading to Montreal for stor 
age and subsequent export. In the first vase cheese shipments arc switched 
direct to the steamship piers, the wharfage and Port Warden’s fees Wing 
absorbed by the railway companies to meet the competition between Cana­
dian anil United States ports and carriers. In the second case the cheese 
is carted from the cars to the warehouse of the exporter and again from 
the warehouse to the steamship piers. The Montreal exporter is charged 
for inward cartage, i.e.. from ears to warehouse, wharfage and Port 
Warden's fees, these two latter charges are absorbed in the ease of his 
western competitor:—Held. (1) that the Montreal exporter should not 
bo plaeed upon a more favourable basis than his western competitor. (21 
That no comparison could lie made between switching charges and in- 
ward cartage charges in order to reduec the latter, these cartage charges 
not shewn to be unreasonable and unjustly discriminatory; the portion 
of the complaint as to inward cartage charges should be dismissed. (31 
But held, also that so long as the |>ort charges are absorbed on ship­
ments on joint rail and ocean hills of lading these charges should also 
he absorbed on shipments on separate rail and ocean bills of lading for 
» export, as the services are identical in each ease, and that a
tariff emlxidying these provisions should Ik? filed. (4) That the application 
to put cheese and bacon on a parity should lie dismissed, this being a phase 
of the competition of markets, and the railway companies have it in their 
discretion whether or not to make tolls to meet the competition of markets, 
if») That the complaint of the advance in freight tolls should lie dismissed, 
the cartage charges lieing really attacked and it has Wen shewn to he duo 
to increased cost of service which the shipper or consignee does not pay 
entirely hut a portion is paid by the railway companies. (G) That the up 
plication for refunds should W refused, Wing only allowed when provided

4997
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for in the tariffs, and the Hoard has no power of retroactive action. [Brant 
Milling Co. v. Grand Trunk Ry. Co. (Brant Milling Co.’s Case), 4 Can. 
Ry. Cas. 250; Lancashire Ratent Fuel Co. v. London & North Western Ry. 
Co.. 12 Ry. & C. Tr. Cas. 70. and Uisalle Paper Co. v. Michigan Central 
Ry. Co., 16 I.C.C. Rep. 140, followed.]

Montreal Produce Merchants’ Assn. v. Grand Trunk and Can. Pac. Ry. 
Cos., 0 Can. Ry. Cas. 232.

[Followed in British Columbia Sugar Relining Co. v. Can. Pac. Ry. 
Co., 10 Can. Ry. Cas. 160; Can. Oil Co. v. Grand Trunk, etc.. 12 Can. 
Ry. Cas. 351; Graham Co. v. Canadian Freight Assn. 22 Can. Ry. Cas. 
355.]
CoxSTBUfTIOX TARIFFB— Fll.lNO.

This question of the powers of a railway company to carry trallic, 
under what are called construction tariffs, i.e., during the period of con­
struction. arose on a complaint respecting the tolls that the railway 
company was charging on lumber from points in British Columbia to points 
in Saskatchewan, situated on branch lines, still under construction. The 
railway company submitted that these construction tariffs were a public 
convenience, and that since the operation of the branch lines had not 
been authorized by the Board, when the construction tariffs were issued, 
it would have been useless to file them, as the Board would have no au­
thority to approve them:—Held, (ll that the tolls charged in the case in 
question were all illegally collected in violation of the express provisions 
of the statute. (2) That under s. 261 of the Railway Act, 1006, no rail­
way, or portion thereof, without the leave of the Board, could la* opened 
for the carriage of trallic other than for the purposes of construction 
of the railway. (3) That under s. 327 of the Act. standard freight tariffs 
must be tiled, and subs. 4 of that section prohibits the company from 
charging any toll until the provisions of the section have been complied 
with. (4) That subs. 5 of s. 314 of the Act, prohibits the company from 
charging, levying or collecting any money for any service as a common 
carrier, except under the provisions of the Railway Act.

Baker. Reynolds & Co. v. Can. Pac. Ry. Co.. 10 Can. Ry. Cas. 151. 
[Followed in Randall et al. v. Can. Pac. Ry. Co., 17 Can. Ry. Cas. 252; 

Re Edmonton, Dunvegan & British Columbia Ry. Co., 10 Can. Ry. Cas. 
305; Riverside Lumber Co. v. Can. Pac. Ry. Co.. IS Can. Ry. Cas. 17.3

EQUALIZATION—TOLLS ON MANUFACTURER PRODUCTS—DISCRIMINATION—
Com petition.

Application by Winnipeg and St. Boniface manufacturers of metallic 
shingles and aiding for an order directing the railway company to equal­
ize the tolls on those products as compared with the tolls on the utimanu- 
faetured product. The Western manufueturers submitted that they were 
subject to unjust discriminaton in competition with Eastern manufacturers 
of the said products from the fact that the tolls were higher on the unman­
ufactured product than on the manufactured product of Western Canada: 
—Held, that as conditions have changed and manufacturers of the said 
products have been established in Western Canada, order No. 653 dated 
•Tilly 5th, 1005, fixing the tolls complained of should la» rescinded.

Kemp Manufacturing & Metal and Winnipeg Ceiling & Roofing Cos. v. 
Can. Pae. Ry. Co., 10 Can. Ry. Cas. 161.

Grain tariffs—Mileage basis—Equalization.

On an application to direct the railway companies to equalize their
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lolls on shipments of gruiii from their i.akv Huron and Georgian liny 
elevators to interior points in Ontario and (Quebec with those charged 
from Montreal to the same points. The railway companies have been, 
since the movement of grain from Manitoba commenced, charging special 
ex.lake tolls, mostly to grain mills in Ontario and (Jueliec and sealing 
them down on a mileage basis for a distance of 32Ô miles; while on ex-water 
shipments to the same points through Montreal, Kingston and other lower 
lake ports they have been charging the full domestic tolls;—Held (ll. 
that the tolls on shipments of grain from vessels to cars lietwecn Depot 
Harbour and Montreal, inclusive, shall be the same for equivalent dis­
tances from all lake and river ports. (21 That on grain transhipped at 
ports west of Montreal to points east thereof, to which through tolls are 
based on arbitrâmes, the western portion of the tolls shall be based on 
St. Henry and Out renient mileage in the case of the Grand Trunk and 
Canadian Pacific respectively. (3) That railway companies shall give 
elicet to the alsive two holdings by tiling special tariffs.

Montreal Hoard of Trade v. Grand Trunk and Can. Pac. Ilv. Cos., 10 
Can. Ry. Cas. 310.

( ART AGE TOLL—RAILWAY AM) THAN SCOUT COMPANIES—CONTRACT.

Complaint that the charge for carting a marble slab to the freight sheds 
of the railway company from the premises of the consignor in Montreal 
was excessive. The Dominion Transport Co. by contract with the Cana­
dian Pacific Ry. Co. had the sole and exclusive right to cart freight to 
the freight sheds of the railway company in the city of Montreal for out­
ward shipment. The cartage was included in the railway company’s 
freight bill aand paid by tbe consignee at Hamilton. ’Hie company’s cart­
age tariff approved by the Board did not include any item covering a 
charge for carting marble slabs in Montreal :—Held, (h that the charge 
for cartage was under the authority or consent of the railway company, 
and was a toll within the meaning of subs. 30, s. 2. Railway Act, amended 
by s. 0. c. til. 8 Kdw. VII. which must be included in a tariff tiled and 
approved bv the Hoard under sub*. Ô, s. 314, Railway Act, amended by 
s. 11. e. til. 8 Kdw. VII. (2) That the railway company had no legal 
right to collect the charge for cartage and an order should go declaring 
it to be illegal.

Stewart v. Can. Pac. Ry. Co.. 11 Can. Ry. Cas. 107.
| Followed in Re Cartage Tolls, 10 Can. Ry. Cas. 380.]

( LAKRIFICATION—CARTAGE TARIFFS—DIFFERENT WEIGHTS.

Complaint by reason of the note to Rule 12 in the Classification requiring 
safes of 1,000 lbs. each, or over, to be loaded and unloaded by the owners 
and the same exception appeared in the cartage tariffs. Rule 12 provided 
that freight weighing 2.000 pounds or more per package must be loaded 
and unloaded by the owners. The respondent submitted that special ve­
hicles and appliances were required for moving such safes, that more 
men were necessary, that it was an unusual service and involved unusual 
expense ;—Held. (1) that the note flavoured of different treatment to 
manufacturers of safes than that extended to manufacturers of machinery, 
and must lie struck out of the classification and the cartage regulations 
a mended accordingly.

Taylor v. Canadian Freight Assn.. 12 Can. Ry. Cas. 8.

Classification -Reiivvtion—Cut glassware—Chin aware.

An application to reduce the rating on cut glassware from double first- 
class to first-class as on chinnware:—Held, (1) that the application should
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In! ilismihsed, the reiluetioit not liming Imi-ii elivwii tit lie in the piddle in. 
tc-ri-ht <ir of benefit to the consumer.

<ut fi lass ware Importers v. Canadittn Frciglit Assn., 12 Can. Ry. Cas.
10.

Classification—Minimum weight—Mixed carloads.
An application to change Rule 2 (e) of tlio Canadian Classification 

so as to permit the shipment of mixed carloads of trunks, valises and 
saddlery as 3rd class, subject to a minimum weight, of 14,000 lbs. In West* 
ern Canada, the rating now in force in the Hast, but. subject to a minimum 
weight of 20,000 lbs. 'Hie respondent objected to trunks and valises be­
ing placed in the saddlery list and subject to a minimum weight of 
less than 24,000 lbs. the minimum weight for saddlery alone:—Held, (1) 
that trunks and valises should be added to the saddlery list for shipment. 
West of Fort William. (2) That the existing minimum weight of 24.000 
lbs. should apply. (3) That the classification distinction under clause (c> 
of Rule 2 should remain in force. (4 * That the existing arrangement, 
although a compromise and perhaps illogical, caused less dislocation of 
business and discontent among shippers than the following of a rigid 
principle and should not be disturbed.

Lamontagne v. Canadian Freiglrt Assn., 12 Can. Ry. Cas. 291.

Classification—Rating—Tobacco tolm*.
An application for approval of Supplement No. 1 to the Canadian Clas­

sification No. 15, increasing the rating on L.C.L. and C.L. cut and plug 
tobacco. The applicant based the proposed increase on the value of the 
commodity, but did not present exact information regarding values or 
shew that other factors affecting classification would justify the increase. 
The respondents submitted that the damage claims were infinitesimal, 
the movements in ami out were large ami profitable, and that the risk, 
weight, and space concerned would not justify the proposed increase in 
the C.L. rating from 5th to 4th «lass, and in the L.C.L. rating of plug 
tobacco from 3rd to 2nd class:—Held, that while it was proper to mod­
ernize the terminology of the classification to harmonize with trade con­
ditions. such changes should not veil increases which must lie made upon 
their merits; that the proposed increase would mean a serious disloca­
tion of business and the -ation should be dismissed.

Canadian Freight Assn. v. Tobacco Merchants, 12 Can. Ry. Cas. 299.

Classification—( 'om modi ties—<1 asoline and blaugas—Competition— 
Equalization.

An application to give the same rating in the classification to blaugas 
and gasoline on the ground that there was competition between the two 
commodities:—Held, (1) that the value of a commodity should justify 
its rating when compared with the value of a similar commodity. (2) 
That the ratio of the toll to the value is much higher on gasoline than 
on blaugas. (3) That the pressure of the freight toll is much less on 
blaugas, a much more valuable and claimed to lie more efficient commodity 
than gasoline. (4) That the heavier container used was an increase in 
the cost of production which should not lie equalized by the railway com­
pany when fixing the rating. (.Vi That the application must be dismissed.

Itlaugas Co. v. Canadian Freight Assn.. 12 Can. Ry. Cas. 303.
| Followed in Roberts v. Can. I'ae. Ry. Co., 18 Can. Ry. Cas. 350; Water­

loo v. Crand Trunk Ry. Co., 24 Can. Ry. Cas. 143.J

1
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Local and export—Equalization—Commodity rates—Volume of irai 
fic.

Application under s. 323 of the Railway Act, 1000, to disallow the pro- 
posed increase in the tolls on hay shipped from Ontario and Queltue to 
i crtaiii points in the United States. The respondent had increased the 
toll 2 cents per 100 Ihs. making the local and export tolls equal. The 
respondent submitted that the old ta rill' was not fairly remunerative when 
the nature of the service and the conditions under which it was rendered 
was taken into account and that the following conspicuous peculiarities 
distinguish this from other trallie, (1) movement spasmodic, not capable 
of being foreseen and not occurring with any regularity as to volume: 
(2) movement affected by usages of the trade and lack of terminal facili­
ties at the chief markets of the United States, resulting in extreme de­
li ntion of cars and their diversion to remote places. It was also submit­
ted tluit there had been a great and unforeseen increase in the cost of 
construction and operation :—Held. (1) that the points urged were fac­
tors that might properly be considered in making commodity rates but 
were not reasons for increasing the rates already established with the 
knowledge possessed by the framers of t rallie conditions. (21 That the 
volume of general trallic had increased almost pari passu with the in­
crease in the cost of construction and operation. (3) That the present 
tolls were fairly remunerative and all that the trallic can hear. (4» 
That all the trallic increases should be disallowed, the respondents not 
having justified them.

Montreal Hay Shippers’ Assn. v. Canadian Freight Assn., 13 Can. Ry. 
Cas. 142.

Traffic—Additional toll—Climatic conditions.
Application to restrain the respondent from making an additional charge 

of .10 cents per 100 Ihs. for a service not always performed. During the 
winter season owing to climatic conditions trallic routed to Prince Edward 
Island was carried by steamer from Pictou either to. Charlottetown or 
Georgetown. When the harbour of Charlottetown was I docked with ice 
the traffic was carried bv steamer to Georgetown thence bv rail to Char­
lottetown. For the latter service an additional charge of .11) cents per 
100 lbs. was made, but the same charge was made when the traffic was 
carried by steamer to Charlottetown direct. The trouble only arose when 
the traffic was prepaid and the shipper not knowing by which route the 
traffic would move had to make the higher payment:—Held. (1) that 
the respondent must he restrained from collecting this additional toll on 
traffic moving to Island points via Pictou-Charlottetown route, and must 
file a tariff or tariffs to remove this anomaly, satisfactory to the Chief 
Traffic Officer.

Halifax Board of Trade v. Canadian Express Co.. 13 Can. Tty. Cas. 432. 

Separate corporations and officers—Unit in control—Fixing rates.
Where one railway company owning .11 per cent of its stuck has de 

facto control of another railway company, although they arc separate cor­
porations with a separate set of officers, the two companies for the pur­
pose of fixing rates, should be treated as one company.

Wylie Milling Co. v. Can. Pac. and Kingston & Pembroke Ry. Cos.. 14 
Can. Tty. Cas. 5. 8 D.I..TL 94».

[See Wylie Milling Co. v. Can. Pac. Ry. Co., 14 Can. Ry. Cas. 8, 8 
D.L.R. 053: Oliver-Serim ÎAimlier Co. v. Can. Pac. and Esquimalt & Nan­
aimo Ry. Cos., 17 Can. Ry. Cas. 324.]
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Toma—REASON xm.KXKHS—|)K( ISIONK OK INTERSTATE COMMERCE COMMIK- 
810N.

The Board is concerned with the correction and not primarily with the 
initiation of rates. The Board must find its criteria of the reasonableness 
of Canadiann rates within Canada and while appreciating the regulative 
work of the Interstate Commerce Commission ( l".K. ) and treating the 
Undines of that Commission with great respect. will investigate for it­
self the special circumstances of all eases coining before it. [Manufactur­
ers’ Coal Bates Case. 3 Can. By. Cas. -CIS: Canadian Oil Cos. v. Grand 
Trunk By. Co.. 12 Can. By. Cas. 3f>0,. at p. Môô, followed.]

Manitoba Dairymen’s Assn. v. Dominion & Can. North. Express Cos., 
14 Can. By. Cas. 142. 7 D.L.R. 8(18.

| Followed in Biley v. Dominion Express Co., 17 t an. By. Cas 112; Be 
Telegraph Tolls, 20 Can. By. Cas. 1.]

Same commodity for different them.
On further consideration of a former order allowing express companies to 

charge higher rates on cream for domestic use than on cream to creameries 
lor butter making, the Board held that such dual rates are anomalous and 
inexpedient, and having already established uniform rates east of Port 
Arthur on cream irrespective of its ultimate use, the Board in this ease di­
rected the express companies to install a tarilf west of Port Arthur on the 
same principle.

Manitoba Dairymen's Assn. v. Dominion and Can. Northern Kxprcss Cos., 
14 Cun. By. Cm. 142, 7 D.L.R. HUM.

Cl aksificatiox—C.L. rating—Gramophones and grapiiopiiones—
‘‘Musical instruments.”

Gramophones and grapiiopiiones should be classified with musical instru­
ments and given a second-class carload rating.

Berliner Gramophone Co. v. Canadian Freight Assn., J4 Can. By. Cas. 17f>, 
3 D.L.R. 400.

Tolls—Refining-in-transit.
The Board has no jurisdiction to regulate refining-in-transit rates except 

when such rates discriminate unjustly in favour of one point against an-

Dominion Sugar Co. v. Canadian Freight Assn., 14 Can. By. Cas. 188.

Relation of rates on raw material and finished product—Equalizing 
cost of production at various points.

Carriers are not required to adjust their rates (apart from the general 
question of reasonableness) in such manner as to equalize cost of manufac­
turing production in dilferent sections; nor is it necessary that rates on 
raw material and finished product should lie so related as to tend to that

Dominion Sugar Co. v. Canadian Freight Assn.. 14 Can. By. Cas. 188. 

Geographical advantage—Foreign rail routes.
In considering geographical advantage as an element in rate regulation 

the Board must recognize existing rail conditions in Canada as it finds 
them, and as. e.g., Wallacehurg and Montreal are practically equi-distant 
from Winnipeg by rail routes within Canada, Wallacehurg is not entitled to 
a lower rate than Montreal by reason of geographical advantage though over 
foreign roads its distance from Winnipeg is much shorter.

Dominion Sugar Co. v. Canadian Freight Assn., 14 Can. By. Cas. 188.
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TOLLS FOR CARTAGE—INCREASE—JURISDICTION.
Although cartage companies per sc arc not under the jurisdiction of the 

Board, the charge made for cartage hy railway voni|ianieH is a toll under 
- (.*101 of the Railway Act. and must he approved hy the Board. The tar- 
ill' of tolls tiled hy the railway companies increasing the tolls for cartage to 
the shipping public from two cents a hundred and fifteen cents for smalls 
to three cents and twenty cents, respectively, was amended by the Board to 
two and at half cents a hundred, and the present toll on smalls continued. 
The increase was approved on account of the advance in the cost of horses, 
wages and feed during the hist few years.

Be Cartage Tolls. 14 Can. By. Cats. 572.

Classification—Cost of transportation and distriiiutiox—Reduction 
ix rati.no.

The object of a freight classification is the distribution of the cost of 
transportation, hut a refinement of it is impossible with the limited num 
ber of merchandise classes, and goods have therefore to lie broadly grouped. 
A reduction in the rating of the dearer commodities that are able to bear 
higher carrying toll must necessarily tend to curtail the ability of the car­
rier to make lower tolls, without which cheaper commodities cannot move 
at a profit.

Montreal Board of Trade v. Canadian Freight Assn., 15 Can. By. Cas. 42!*. 

Classification—C.L. and L.C.L. Traffic.
The Board refused an application to add llannclette sheets to the dry 

goods list of the Canadian Freight Classification at the same rating pro­
vided for “Cotton piece goods.” viz., L.C.L. 2nd class, and C.L. 4th class, 
instead of a rating 1st ejass in any quantity with no C.L. rating as in 
United States Official and Western Classifications.

Montreal Board of Trade v. Canadian Freight Assn.. 15 Can. By. Cas. 42!*.

Classification—C.L. bating—Grocery list.
Peanut butter, having been included in the grocery list, should lie given a 

fourth class carload rating, with jams and jellies with which it is in com 
petition.

Toronto Board of Trade v. Canadian Freight Assn., 16 Can. By. Cos. 442.

Fi ll tariff tolls—Commodity—Connecting carrier—U.nremunerativk 
business.

The Board ordered an express company to establish a commodity toll for 
carriage of milk by express for delivery to a connecting express company in 
the United States, and in so doing overruled the respondent company's 
objection that it did not want the business unless at its full tariff tolls, but 
suspended operation of the order pending proof that a toll had been agreed 
upon with the foreign connecting carrier which would permit the carriage of 
the commodity to its destination in the foreign country.

Farmers’ Dairy and Produce Co. v. Can. Pae. By. Co., 17 Can. By. Gas. 
106.

Parity of tolls—Common point.
The tolls on lumber from Golden, on the main line of the Canadian Pacific 

By., to prairie destinations should be put on a parity with the tolls from 
corresponding points on the Crow’s Nest Branch to the same destinations 
via the same common point.

Mountain Lumber Manufacturers’ Assn. v. Can. Pac. By. Co. (Golden 
Toll Case), 17 Can. By. Cas. 285.



( I.AN81F1CATIOX—C.L.—Toi.l. llllillKST MINIMI" M WKItillT.
Tin* provision in the respondent's tariff's. west of Lake Superior, that 

ilill'erenl com mod ities may he consolidated into C.L. lots at C.L. tolls, luit 
when these commodities in such mixture take different ratings if shipped 
separately in straight C.L. lots, the entire mixed lot is ehurged the highest 
C.L. tolls and the highest minimum weight; (rule 2 (c) ) follows the prac­
tically universal rule in freight elassitieation and will nut be disturbed by 
the Hoard.

Hritish Columbia Central Farmers’ Institutes v. Can. I’ac. liy. Co., 17 
Can. Ry. Cas. 481.

Open fob traffic—Cox.striction tariff—Jcrihdictiox.
Under s. 201, of the Railway Act. 1006, a section of a railway is either 

open or not for the carriage of trallie, and the Hoard has no jurisdiction to 
enlarge the Act by allowing a railway company to charge tolls under con­
struction tarilfs during the period of construction. [Hakcr, Reynolds & Vo. 
v. Can. Vac. Ry. Co., 10 Can. Ry. Cas. 151, followed; Ixmliart v. Can. 
Northern Rv. Co.. 17 Can. Ry. Cas. 0."l, referred to.|

Riverside Lumber Co. v. Can. Vac. Ry. Co., IS Can. Ry. Cas. 17.
| Followed in lie Edmonton Dunvegan X H.C. Ry. Co., 10 Can. Ry. Cas.

I
Settler's effects—C.L. mit—Scope of aiiext’s duties Excess ciiaroks.

Excess freight charges collected at destination in respect of a carload lot 
of settler's vll'ects over and above the amount <|noted at the point of ship­
ment and on the faith of which «(notation the shipment was made may be 
recovered by the shipper who paid the same under protest; the contract 
by the railway agent for a lower rate than the ordinary one was within the 
apparent scope of the agent's authority and being in respect of settler's 
effects it was permissible under s. ."141 of tin* Railway Act, HMHi. for the 
railway to make a specific bargain to carry one lot of such goods at a re­
duced rate subject to the action which the Hoard may take under s. .‘141 to 
extend or restrict the railway's power in that respect, and the low rate 
«looted inadvertently was therefore not ilh'gal as an unjust discrimination. 
(Toronto v. Grand Trunk and Van. Vac. Ry. Vos., II Van. Ry. Vas. 565; 
Toronto and Hrampton v. Grand Trunk and Van. Vac. Ry. Vos. ( Hrampton 
Commutation Rate Case (No. 2) ), 11 Can. Ry. Vas. 576. distinguished.] 

Watson v. Van. Vac. Ry. Vo., lit Van. Ry. Vas. hil. 20 D.L.R. 472.
Construction of tariff—Intention Lanui ace.

Tariffs are not to be construed by intention. They are to be construed ac­
cording to their language. Where a tariff prescribing certain tolls is headed 
“machinery," although the articles contained in the item are those used in 
connection with tanning, the same tolls are available for machinery of other 
types such as for a pulp mill.

Spanish River I’ulp X Vapor Mills v. Can. Vac. Ry. Co., 10 Can. Ry. Cas. 
581.

C.L.—Paver tariff—General order.
As a general order for milk in car loads (C.L.) would lie practically or- 

«lering a paper tariff, and little or no milk would move under it, the Hoard 
will not fix a C.L. toll based upon a minimum number of cans of milk. 
'I’li*» general order providing that shippers supply men to assist in unloading 
empty milk cans was affirmed.

Milk Shippers v. Grand Trunk, Can. Pac. etc., Ry. Cos., 11) Can. Ry. Cas. 
885.



TOLLS AND TARIFFS. 7f»:i

Vl ANSIMCATIOX—EXVKPTIONAI. TOI.1. -CiKXKRAL (lOODS—ACTI'AL 1‘OS.si >

« i vu vrai goods cannot be carried us settlers’ effects; the exceptional toll 
only applies to the actual possessions of persons moving from the east to 
tile west with a view of living there, and the present tariff is to be strictly 
enforced in this regard.

He Settlers* KlFeets, 1» Van. Ily. Vas. 387.

VOMMODITIKH—CLAHNIFIVATIOX—Tit A ITU? CONDITIONS.
In the case of two cotninodities, ptilpwood and brick, which are both 

tenth class, moving at a commodity toll, identity id" classification, rating 
and similarity of price justify a similar toll treatment, unless there arc 
iidditional trallie conditions to he considered, such as loading and consequent 
earning power. (Canadian Freight Assn. v. Cadwcll Sand & («ravel Vo.. 1.1 
t an. Ry. ( as. l.lt!; International Paper Vo. v. (Irani! Trunk, Can. Vue. and 
Van. Northern Ry. Vos. (Pulpwood Vase i. 1.1 Van. Ily. Vas. Ml. followed.] 

Auger et al. v. (Irand Trunk and Van. Pac. Ry. Vos., Ill Van. Ry. Vas. 401.

Fork mu county—Jurisdiction.
The Hoard has no jurisdiction over tolls charged by carriers in a 

foreign country (U.N.A.). The toll on steel via Minnesota Transfer (St. 
Paul), over the Soo Line to Moose .law, and thence by C.P.R. to Calgary 
being higher than via W innipeg to Valgarv. but there being no difference 
in the toll treatment in respect of movements in Canada as between simi­
lar movements into and out of Winnipeg and into and out of Moose .law, 
no relief can be given by the Hoard. Complaint against freight tolls on 
steel to be fabricated for bridge const met ion.

Saskatchewan Hridgc & Iron Co. v. Sault Ste. Marie Ry. Vo., Ill Van. 
Ry. ( as. 443.

Lowku cost of production—Equalization—Com cmtion—M arkf.t- - 
Minimum wkhjiit.

It is not part of the obligation of carriers to equalize the cost of pro­
duction through lower tolls so that all may com|>cte on an even keel in 
the same market. Carriers are not justilied in imposing tolls on the 
same commodity dillering according to the use to which it is put; the 
same inhibition attaches to a differentiation of minimum weights for the 
same reason, nor are they under obligation to so n minimum weights 
as to offset any inherent disadvantages of the business. (Western Retail 
Lumbermen’s Assn. v. Van. Pac. Ry. Vo. et al., 20 Can. Ry. Cas. 155, 
followed.]

May and Still Mfg. Cos. v. Grand Trunk and Canadian Pacific Ry. Cos., 
21 ( an. Ry. Cas. 43.

Colonization i.ineh—Hraxcii -Mountain hcai.k.
A ••Mountain" scale of tolls may lie authorized by the Hoard where the 

railway is a colonization line with but little development traffic and bears to 
the transcontinental systems the relation of a branch line.

Re Edmonton, Dunvcgan & British Columbia Ry. Co. (Mountain Scale 
Nolls Case). 22 Van. Ry. (’as. 1.

Icing in traxhit—Rki kickrator cars—Actual cost—Analysis—Sait.
Railway companies should not profit by shipments handled except as 

carriers. The tolls for in transit icing of refrigerator ears should In» made 
up on the basis of the average actual cost of the ice and the placing 
thereof upon the ears. Upon an analysis of the different cost factors the 

Van. Ry. L. Dig.—48.

5
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proposed ilivreuse in the icing tolls is not justified. [Ontario Fruit 
Growers Assn. v. Can. Pac. Ry. Co. (Canadian Freight Assn.) ( Fruit 
i irowers earn-1 3 Van. Ry. Cas. *4:10, at pp. 431-2, followed.] The tolls on 
salt in refrigerator ears owing to the gradual development of its u-c in 
collection with the packing industry have been treated as an incident 
of its refrigeration and it is claimed is properly included in the icing toll 
therefor. The carriers have justified the toll for salt over and above a toll 
for icing in the tariffs of tolls now in force. [Ontario Fruit (1 rowers 
Assn. v. Can. Pae. Ry. Co. (Canadian Freight Assn.) (Fruit (irowers Case 1, 
3 Can. Ry. Cas. 430. distinguished.]

Ontario Fruit (2rowers Assn. etc. Cos. v. Canadian Freight Assn. (Icing 
Refrigerator Cars Case). -- Can. Ry. Cas. OS.
Classification - Tolls—Cost of transportation—Luxuries.

Classification must be arranged according to the ability of the various 
articles to bear their share of the cost of transportation to admit of cheap­
er goods being carried any distance; thus luxuries which move in com­
paratively small quantities, are given a higher classification than indis­
pensables. While the present war conditions may affect tolls per sc these 
should have no bearing on classification.

Home Co. v. Canadian Freight Assn.. 22 Can. Ry. Cas. 344.

( LAKHIFK ATION—WEIOIITH—MINIMUM—COMMODITY—TOLL.
Fibre hoard cheese boxes, rated in the classification as fifth class with 

a minimum weight in C.L. lots of 20,000 lbs., are entitled to the same 
rating as wooden cheese boxes with the same minimum weight, either by 
a change in the classification or by a commodity toll of general applica-

Canada Cheese Box Co. v. Canadian Freight Assn., 22 Can. Ry. Cas. 347.

Terminal carrier—Industrial railway—Status—Unjust discrimina­
tion—Jurisdiction.

Where 110 unjust discrimination is shewn among shippers, it is not 
the function of the Hoard to exercise its jurisdiction by inquiring into the 
status of connecting carriers, approving amendments and supplements to 
the tariffs of tolls of the line carriers engaged in international traffic for 
the purpose of removing a terminal carrier as a participator on the 
ground that it is of the character known in the United States ns an in­
dustrial railway. The Essex Terminal Ry. Co. (incorporated 2 Edw. VII.. 
e. 1121. was found by the Hoard upon the evidence not to be an industrial 
railway within the terms of the Industrial Railways Case. 20 I.C.C.R. 
212. Amendments to the tariffs of line carriers engaged in international 
traffic removing the Essex Terminal as a participating carrier therefrom 
were suspended.

Essex Terminal Ry. Co. v. Grand Trunk, Michigan Central et al. Ry. Cos., 
22 Can. Ry. Cas. 301.

Jurisdiction to vary or modify V.S. classification—C.L. traffic—Ex­
port—Parity—Classification.

The Hoard has no jurisdiction to vary or modify the U.S. official 
classification in the ease of C.L. traffic moving from a Canadian point to 
a Canadian port, and, under s. 321 (2,3,4) of the Railway Act, 190(1. the 
only jurisdiction the Board has is when such classification is used with 
respect to traffic to or from the United States, and the carriers, living under 
no statutory obligation to use the classification, may, in their discretion, 
with the leave of the Board, do so on export business from Canadian points
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to Canadian ports in order to assure a parity of treatment as to tolls 
and ports in the I nited States.

Cralium v. Canadian Freight Assn., 22 Can. Ry. Cas. 35Ô.
Tariff—Misdksckiption of noons.

A common carrier cannot collect freight rates mi “metal scrap*’ at a rate 
different from that established liv the Hoard simply because tlie shipper 
innocently misdescribed the goods in the hill of lading, what was in fact 
"metal scrap" being described as "copper ingots."

I’ere Marquette Ry. Co. v. Mueller Mfg. Co.. 4K D.I..R. 408.

CLASSIFICATION—C.L. AXII L.C.L.- V.XI.I'KS—DISTRIBUTING POINTS.

Two L.C.L. classilicalion ratings will not be granted on the same com­
modity differing in value. Where a C.I.. classilical ion rating from Wal 
lacehurg, a manufacturing centre, to Winnipeg was voluntarily put in 
by the carriers, it is only reasonable that similar commodity tolls should 
be given from Wallaeehurg to Toronto and Montreal, similar distributing 
centres in the east. | la-doux Co. v. Canadian Freight Assn., 12 Can. Ry. 
Cas. 3 distinguished.]

Wallaeehurg Cut Class Works v. Canadian Freight Assn. (Cut Class 
Classification CaseI. 22 Can. Ry. Cas. 408.

I CE CRF.A.M CONKS-—CLASSIFICATION- RATING.

Ice twain cones should lie given a C.L. rating of third class with a 
minimum of Itl.IHUJ lbs.

Canadian Manufacturers Assn. v. Canadian Freight Assn., 23 Can. Ry. 
('as. 48.

('i.AssiFiCATioN — Compktitiox — Unji'st discrimination — C.L. — Ship

MKXTS—MlXKII.

it would lie unjust discrimination to authorize the shipment of rubber 
boots and shoes in mixed carload lots at third class tolls in competition 
with manufacturers who have not the same privilege of mixing their 
leather or felt boots with other leather or felt commodities which are 
entitled to the same classification in C.L. lots. C.L. tolls are only given 
for the purpose of mixing on account of the varied nature of the goods 
that can be mixed. Solid rubber tires with a minimum weight of 24.000 
lbs., ami pneumatic rubber tires with a minimum weight of 1(1,000 lbs., 
were both rated third class.

Canadian Rublier Manufacturers v. Canadian Freight Assn., 23 Can. 
Ry. Cas. 50.

RKA SOX ABLE INCREASE- KaSTEHI.Y AXII WKSTKRI.Y.

An increase in freight tolls on potatoes and turnips from points in New 
Brunswick to points in Ontario and Quebec was approxcd by the Board, 
xx itli the exception that tolls xvest of Hamilton and (luelph should be re­
duced one cent upon the general basis of 8th class under the classification 
tapered downwards for the shorter easterly haul from Nexv Brunswick in 
comparison wit li the longer haul from the Western Provinces.

New Brunswick Vegetable <«rowers v. Can. Pae. and Tcmiscouata Rv. Cos., 
23 Can. Ry. Cas. 128.

1 NCKKAKF,—Com PETITION—MiR AITIU .Il L X SION.

The respondent is justified in increasing the toll charged, through mis-
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apprehension, on asliestos cement in a plantie form, where it is in compe­
tition with stove putty used for the same purpose.

.Sterne & .Sons v. Canadian Freight Assn., 2!) Can. Tty. Cas. 171.

Mh.kage oasis—Blanket»:» tou s—Compétition.
Where tolls are blanketed, a too rigid adherence to a mileage basis, 

thereby giving a sudden break in the middle of a coal shipping area be­
tween coal mines competing with each other in a common market, is mi- 
desirable, [(lalbraith Coal Co. v. t an. Ilac. By. Co.. 10 Can. By. Cas. 325, 
followed. 1

(Jrcat West. Byers Mine Coal Cos. et al. v. (iraml Trunk Vacille By. Co. 
Hi Can. By. Cas. 17.».

ll.I.FlGAL TOLLS—KEFKIGFIHATOH VARS—REF UNO.
Where the toll from the point of shipment to destination provided for a 

heated refrigerator car, and the transportation of a messenger, a charge 
made by the carrier for supplying additional heaters is not covered by 
the tariff or tolls, is illegal, and refund should l»e allowed.

Vlunkett & Savage v. Can. Vac. By. Co., 23 C an. By. Cas. 178.

1 ncrease—Separate tolls—Slack coal.
In the decision of the Board in the 15 per cent Increased Rates Case 

(22 Can. By. Cas. 4ft). allowing an increase on coal of If» cents per ton. 
there is no separate toll for slack coal and no distinction can be made 
in the tolls on slack lump or run of the mine coal.

Twin City ( on I Co. et al. v. Can. Vac., Can. Northern ami (ira ml Trunk 
Vaeilie By. Cos., 23 Can. By. Cas. 181.

Stop-over privilege»—Direct run—Extra hi six we.
Where a tariff provided specific freight tolls to apply to designated 

distances, but also provided that stop-over privileges, at a point out of 
the direct run between shipping point and destination, should Is* permitted 
on payment of a stop-over charge and an additional toll per mile of extra 
distance, the railway company was held entitled to enforce the latter pro­
vision, and the toll specified for the mileage between shipping point and 
destination by the circuitous route was held not applicable.

Hannah v. (fraud Trunk By. Co.. 24 Can. By. ( as. 123.

Resiiipmknt—Milling in transit or analogous pbivilfxjks—Discrimi­
nation—Through rate arrangement—Amhiguous tariff*.

'The rates from point of reshipment chargeable on grain under tariffs 
allowing milling in transit or analogous privileges are those effective at 
the time of the original shipment, not those effective at the time of reship 
ment, unless the tariff under which the grain originally moved clearly 
provides otherwise. Milling, malting, storage and cleaning in transit are 
privileges accorded to shippers by the carriers in the sense that the Board 
cannot order them, except to prevent discrimination, but they become en­
forceable rights when set out in tariffs under xx'hich shipments are made. 
Tariffs when ambiguous are to be construed in the ease of the shipper, when 
they can reasonably and properly lie so read. Where the milling in 
transit or analogous privileges are exercised the inbound and outbound 
shipments are to be treated as part of the same movement, under the con­
tract, and subject to a through rate arrangement.

United States Cl rowers et al. v. Canadian Freight Assn. (Milling in 
Transit Case), 24 Can. By. Cas. 120.
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INTKBPBETATION—LlTEBAI.—CONSTRUCTION.

Tariffs of tolls should be interpreted literally without reference to unex­
pressed intentions of carriers framing them. Upon the proper construction 
of the Tariff C.R.C.E. 3077, which specifically names Collingwood ns a 
point taking Toronto tolls, a shipper at ( ollingwood is entitled to the 
same toll as a shipper ni Toronto on nails for export to China and Japan 
via Pacific Const ports.

Imperial Steel & Wire Co. v. Grand Trunk and Can. Pac. Ky. Cos., 24 
Can. Ry. Cas. 100.
Weight—Univebkai. basis—Compauinon or pboduct axii baw matebiai..

'Hie universal liasis in fixing tolls is the weight of the product carried, 
a comparison therefore between the toll on a carload of the product and 
the quantity of raw material required to produce it is impracticable.

Adolph Lumber Co. v. Great Northern Ky. t o.. 24 Can. Ky. Cas. 173.
Commodities—Ci.ahrii k ation Analogous.

Shell blanks being a transient article of commerce are not specifically 
provided for in the freight classification, but are covered where necessary 
by commodity tolls, these void the “analogous articles'* rule of < lassi 
float ion, even if blank billets are assumed to be analogous, the cutting 
and addition of ten per cent in value does not make the shell blank a 
billet and entitle it to the steel billet toll.

Imperial Munitions Board v. Can. Pac. Ky. Co.. 24 Can. Ky. Cas. 169.
KEPVBI.ICATION—RErABATlON—REFUND—.Il BI81IK riox.

The Hoard has no jurisdiction to order republication of tariff's of tolls 
for reparation purposes only, but has jurisdiction to declare tolls charged 
since to certain dates are excessive to the extent that they exceed the tolls 
in effect prior thereto and a refund may be ordered upon the respondents 
so undertaking.

Imperial Munitions Board v. Can. Pac. Ky. Co., 24 Can. Ky. Cas. 169.

B. Reasonableness; Discrimination.
See also (A) p. 741. and ( !)) p. 804.

DlRCBI MI NATION—SlMlI.AB CONDITIONS—l.ONfi AND SIIOBT HAUL—HlC.H 
COST OF OPEBATIOX—WATKB COMPETITION.

The Hoards of Trade of British Columbia Pacific Coast cities complained 
that the rates levied on all classes of goods from Vancouver to interim- 
points in British Columbia and the North West Territories as far east 
as Calgary on the main line and to MacLeod oil the Crow’s Nest line were 
discriminatory as against them, as compared with the rates on west - 
liound traffic from Winnipeg to the same territory:—Held (1), that the 
evidence as to the cost of operation and maintenance upon different sec­
tions of the main line shewed that the rates from Pacific Coast points 
eastward were really lower than those from Winnipeg westward, than if 
they were based upon the proportionate expense, that the natural dividing 
line, or average points of meeting are as fairly situated, and the eastward 
rates lower as compared with similar railway companies in the United 
States, and that the traffic on the prairie lines being heavier than in Brit­
ish Columbia, lower rates can be charged thereon. (2) That low rates to 
the Pacific Coast are necessary to enable the railway companies to obtain 
traffic in competition with ocean carriers. Such a practice is distinctly 
authorized by the Railway Act, and does not involve unjust discrimina­
tion, unless the higher rates from eastern points to interior western are
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unjust or unreasonable. The nine fart tlmt westbound rates from Win­
nipeg or any other point to an interior western point, arc less than the 
rates formed by a combination of the rates from such eastern points to a 
l'avilie point and from the latter to the interior points does not in itself 
constitute unjust discrimination or undue preference. (.‘I) A mere com 
pari son of distances upon different portions of a railway for the pur­
pose of shewing that higher rates are charged for shorter distances over 
a line with small business or expensive in construction, maintenance and 
operation as compared with one with large business or inexpensive in con­
st met ion. maintenance and operation docs not establish a charge of un­
just discrimination. To justify such a charge tlie nature of the particular 
lines must Ik* shewn and that there is a material disproportion of rates 
a' against the shorter line after making due allowance for the cireuni 
stances above-mentioned. (4) When the Act to authorize a subsidy for 
a railway through the Crow's Nest Vass, 00—01 Viet. e. 5, s. 1 (I).), was 
passed and the railway company agreed in return for such subsidy to 
charge lower tolls upon certain classes of goods from Fort William and 
all points east to all points west, the Railway Act. IKSS. s. 2.12. then pro­
hibited unjust discrimination between localities, and Parliament should not 
lie considered as having authorized what would, if done otherwise, have pro­
duced unjust diseriniinaton between localities, accordingly the rates from 
Pacific points eastward should be proportionately reduced upon similar 
t rallie carried under similar circumstances. Held, that the complaint 
should lie dismissed, except in so far as it relates to classes of t rallie on 
which reduced rates were given under tit» til Viet. e. 5, s. I (I).).

Rritish Columbia Pa<. Coast Cities v. Can. Vac. Ky. Co. (Vancouver In­
terior Rates Case), 7 Cm. Ry. Cas. 125.

| Followed in Atty-tlenl. ll.C. v. Can. Pac. Rv. Co.. S Can. Ry. Cas. 140: 
referred to in Winnipeg Jobbers Assn. v. Can. Vac. Ry. Co.. 8 Can. Ry. 
Cas. 17.1; Kerr v. Can. Vac. Ry. Co., ft Can. Ry. Cas. 207: followed in 
Regina Hoard of Trade v. Can. Vac., etc.. II Can. Ry. Cas. 381; Can. Oil 
Cos. v. Grand Trunk, etc.. 12 Can. Ry. Cas. 350; Re Increase in Vassenger 
and Freight Tolls, 22 Can. Ry. Cas. 4ft.J

Al.llKK.MKXI’—RKOUI I 0 KATKS ON COAL—UlHCRIMINATION—SIMILAR Clltl I'M.

By an agreement made in lsftT between the applicant coal company 
and the respondent railway company, the latter agreed for valuable con­
sideration amongst other things to charge the former at the rate of not 
more than six tenths of its ordinary tariff rates on all “plant" shipped 
by the coij company over the lines of the railway company. The railway 
company ceased to comply with the provisions of the agreement as to 
rates on 1st May. lft<>7. on the ground of illegality. The coal company 
applied for un order to compel the railway company to tile a tariff of 
such reduced rates and for a refund of all excesses charged to the appli­
cant:—Held (1). that it was impossible to find that the consideration 
paid to the railway company was “adequate" for the favoured treatment. 
(2) That other persons and corporations under similar circumstances and 
conditions in the same district would lie unjustly discriminated against 
by a continuance of the reduced rates and that the agreement in that 
respect constituted an undue or unreasonable preference or advantage con­
trary to as. 315, 317 of the Railway Act. 1000. Assuming that the Hoard 
had jurisdiction to make the order asked, as to which there is grave doubt,
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tin* application must be refused. [Reference to Brunt Milling Vo. v. (îraml 
Trunk Ry. Co., 4 Cun. Ry. Cas. 251b]

( row's Nest Pass Coal Co. v. Can. Pac. Ry. Co., 8 Can. Ry. Cas. 33.
[Followed in Regina Hoard of Trade v. Can. Pac. etc., 11 Van. Ry. Cas. 

380: Re Increase in Passenger and Freight Tolls. 22 Can. Ry. Cas. 40; 
Can. Pac. Ry. Co., and Spanish River etc. v. Algonia Eastern Ry. Co., 22 
Can. Ry. ( as. 381.]
DlSi B1MINATION—NkW TARIFFS—lilGHKR RATES.

The Winnipeg Jobbers' Association applied to the Board for an order 
directing the railway company to restore the former Winnipeg westbound 
rates to the Kootenay district. After the judgment in the British ( oliiiii 
bia Pacific Coast Cities v. Can. Pac. Ry. Co. (Vancouver Interior Rates 
Vase), 7 Van. Ry. Cas. 12."», the company removed the discrimination there 
found to exist between localities by raising the Winnipeg westbound rates: 
—Held, that the application must fail, there being no evidence that these 
rates were excessive.

Winnipeg Jobbers' Assn. v. Can. Pac. Ry. Co. (Kootenay Rate Vase), 8 
Can. Ry. Cas. 173.

Traders’ tariff—Throvuii rates—Discrimination—Short and i.ovi 
11 AVI.—Si Ml I. All CHUT M ht a n< eh.

The Winnipeg Jobbers’ Assn, applied to the Hoard for an order directing 
the C.P.R. Vo. to restore the Traders' Tariffs previously existing in West 
cru Canada, from Winnipeg, as a distributing centre (giving Winnipeg 
trailers the benefit of the balance of the through rate on reshipments) 
instead of the new tariffs recently put in force by the railway company.
I poll a complaint by the Portage Ixi Prairie Hoard of Trade, the Hoard 
had held that this system of traders' tariffs was illegal as being an un­
just discrimination and undue preference in favour of particular persons 
and between different localities, and the charging of higher tolls for a 
shorter than for a longer distance where the shorter distance is included 
in the longer. The railway company complying with the view taken by 
the Hoard had substituted the tariffs complained of by the applicants: — 
Held, that the application must fail, there he inn no evidence upon which 
the Hoard can reduce the rates charged in the existing tariffs to the 
same sums that were paid by the favoured few under the old traders' tar­
iffs. The question of whether it would be possible to standardize the On­
tario Town Tariffs, making them applicable to the Western Provinces, and 
whether the railway companies can or should lie compelled to grant com­
modity rates out of Winnipeg were reserved.

Winnipeg Jobbers' Assn. v. Van. Pac., Van. Northern and Grand Trunk 
Pacific Ry. Cos. (Winnipeg Rate Vase), 8 Van. Ry. Vas. 17"».

Contract—Discrimination—Freight and pahnkngkr traffic—Reduced
AND HIGHER TOLLS.

The Attorney-General for British Columbia applied to the Board for 
an order directing the C.P.R. Co., on the ground of undue or unjust des 
crimination to reduce the tolls on freight and passenger traffic over the 
main line of railway in the Province and thus place it upon the same 
favourable conditions in respect to such tolls as are other (mitions of 
Canada. The applicant contended that under the terms of union (see 
schedule to Imperial Order in Council. R.S.B.C. pp. 10."» et seq.. May 16th. 
1871), whereby British Columbia entered Confederation, there was an im­
plied contract that the railway company should charge no higher tolls 
in one section of territory than another through which the railway ran :
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—livid (1), that the application must fail, the Board being unable to 
find any such contract expressed or implied, and there lieing no evidence 
of unreasonable rates or unjust discrimination. (2) That s. 17, suhss. 6, 
11 of the Railway Act. of 187ft, and s. 31.'» of the Railway Act. lftftfi. allow 
different tolls to l>e charged in different localities where different cireum 
stances exist justifying such treatment. (3) That the terms of the con­
tract with the Dominion Government for the construction of the C.P.R. 
dated 21st October. 188(1. schedule to 44 Viet. c. 1. have nothing to do 
with freight and passenger tolls in British Columbia ; the only party who 
could make any complaint as to their nonobservance being the Govern­
ment of Canada. | British Columbia Pacific Coast Cities v. Can. Pac. By. 
Co. (Vancouver Interior Rates Case, No. 1(14), 7 Can. Ry. Cas. 125, fol­
lowed.]

Attorney-General for British Columbia v. Can. Pac. Ry. Co., 8 Can. Ry. 
Caa. 346.

Competition—Blanket rateh—Discrimination—C’itris Finns from 
California.

Complainants alleged that the rates charged by the respondents on ship­
ments of citrus fruits from points in California, United States, to Regina 
were unreasonable as compared with the rates charged from the same 
points to Winnipeg and other points in Manitoba and Ontario. At the time 
the complaint was heard the rate to Regina on citrus fruits via Kingsgate, 
British Columbia, was $1.70 per 100 pounds made up of the full local rates 
in United States territory with a proportional rate over the C.P.R. Before 
the opening of the Kingsgate route the rate to Regina via F.mcrson and 
Winnipeg was $1.72, when the Kingsgate route was opened this rate was 
reduced to $1.00 via Kingsgate. and was afterwards raised to $1.70. On 
account of the competition of railways and markets in the United States 
the blanket rate to Missouri river common points from shipping points 
in California is $1.15, and the rate to Winnipeg is $1.25:—Held (1), that 
the advantage in rates of Winnipeg over Regina is not unreasonable. (21 

That the former rate of $1.60 to Regina was fair and reasonable and 
should be restored. (3) That the respondents should Ik* required to ar­
range for the publication of new tariffs witli its connections from Cali­
fornia shipping points to Regina via Kingsgate or Emerson on basis of 
$1.60 per 100 pounds on oranges in straight carloads, or on mixed carhmds 
of oranges and lemons, and $1.45 per 100 pounds on lemons in straight 
carloads.

Stockton & Mallinson v. Can. Pac. Ry. Co., ft Can. Ry. Cas. 165.
[Distinguished in Stockton, etc. v. Dominion Express Co., 13 Can. Ry. 

Cas. 45ft, 3 D.L.R. 848 ]

Special mileage tariff—Competition—Grain growing territories— 
Tiirovgii shipments.

On a complaint to the Board that the rate on grain, grain products and 
vegetables for local consumption from Franklin to Winnipeg was unjust­
ly discriminatory as compared with the rate from the same point to Fort 
William, a much farther distance on the same goods for eastern markets: 
—Held (1), that complaint should he dismissed. The conditions 
affecting through shipments at through rates are such that a division of 
through rates cannot lie taken as a measure of the reasonableness of a 
local rate. (2) The competition of other grain growing territories fixes 
the rate on through shipments to eastern markets. (3) The rates are 
also affected by the Crow’s Nest Pass Agreement: [See British Columbia
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Pacific Const Cities v. Can. Pav. Ry. Co. (VTnnvouvcr Interior Rates Case), 
7 Can. Ry. Cas. 125.]

Kerr v. Can. Pac. Ry. Co., !) Con. Ry. Cas. 207.

Discrimination—Similar circumbtanceh—Main and branch link miii- 
ÂUB—Low-GRADK TONNAtiK.

Upon a complaint under ss. 315, 334 of the Railway Act, 1000, by the 
Cement Co. that the through toll of $1.50 per ton on bituminous coal from 
Black Rock, X.Y., to Marlhnnk, Ont., xvas unjustly discriminatory and 
unreasonable, because, (1) there should be no difference in the tolls on 
coal to the applicants coni|tcting with similar factories receiving more 
favourable treatment, (2) on the basis of mileage, (3) as compared with 
tolls to other points such as Belleville and Kingston. From Black Rock 
to Xapanee, a distance of 237 miles, the coal moved over the fîrand 
Trunk Ry. and thence to Marlbank, a distance of 30 miles, over the Bax 
of Quinte Ry. Out of the through toll the flraud Trunk received $1.05, 
or 70 per cent., and the Bay of Quinte the balance:—Held (1), and the 
“equality*’ clause of section 315 was not intended to equalize the cost of 
production between similar competing factories, hut applies only when 
such factories were given more favourable treatment under similar cir­
cumstances ami conditions of trallic. (2) That a comparison oi mileage 
as if both hauls were on the same railway line was not a proper method 
of comparison, difference in traffic conditions being in general more im 
portant. (3) That the principle recognized in the Almonte Knitting Co. 
case that a higher toll may be charged to points on a branch line than 
to points on a main line, though at a less distance from the junction 
point, applies with greater force in favour of a light traffic and low-grade 
tonnage railway as compared with a heavy traffic and high-grade tonnage 
railway. (4) That the toll to Marlbank cannot lie compared with com­
pelled tolls to other points such as Belleville and Kingston, where then* 
is not effective water competition to Marlbank on traffic important in 
amount. (5) That, upon tin* evidence, ihc toll charged is not unreason 
able. (($) The Grand Trunk having stated its willingness to reduce its 
division of the through rate to $1.00 per ton, the Bay of Quinte to par. 
ticipate in such through rate, receiving thirty per cent, the Board ap­
proved a rate of $1.43 per ton. [Almonte Knitting Co. v. Can. Pac. and 
Michigan Ventral Ry. Cos., 3 Can. Ry. ('as. 441, followed.]

Canadian Portland Cement Vo. v. Grand Trunk & Bay of Quinte Ry. 
Vos., 9 Can. Ry. Cas. 209.

[Followed in Dominion Sugar Co. v. Van. Freight Assn., 14 Can. Ry. 
Vas. 188; Imperial Rice Milling Vo. v. Can. Pac. Ry. Co., 14 Can. Ry. 
Cas. 375; Western Retail Lumbermens’ Assn. v. Can. Pac., Can. Northern 
et al. Ry. Cos., 20 Can. Ry. Cas. 155; Dominion Millers Assn. v. Canadian 
Freight Assn., 21 Can. Ry. Cas. 83; Waterloo v. Grand Trunk Ry. Co., 24 
Can. Ry. Cas. 143.]

Main and branch i.ine traffic—Similar circumstances—Discrimina­
tion.

On a complaint that higher rates were charged from a point on a branch 
line for a shorter distance than from points on the main line to the same 
point thereby constituting unjust discrimination between different locali­
ties within the provisions of s. 315 of the Railway Act, 1906:—Held, that 
traffic originating on a branch line is not carried to a certain point under 
similar conditions to traffic originating on the main line carried to the 
same point until the junction of the branch line with the main line is 
reached. [Almonte Knitting Co. v. Can. Pac. and Michigan Central Ry.



( os., 3 Van. Ry. Vas. 441, followed.] The rates complained of were ei|iial 
for a group of common points on the main line. Held, that although 
group rates of necessity result in a certain amount of discrimination, so 
long as such discrimination is not undue it is not unreasonable. ( Dcsvl 
Boettcher Co. v. Kansas City Southern Ry. Co.. 12 l.C. Hep. p. 222.J 
Held, also, that the difference in the rates complained of did not consti­
tute undue discrimination within the different sections.

Malkin & Sons v. (Irand Trunk Ry. Co. (Tan Burk Rates Case). 8 
Van. Ry. t as. 183.

[Followed in Fredericton Board of Trade v. Can. Pac. Ry. Co., 17 Van. 
Ry. Vas. 430: Hunting-Mcrritt Lumber Vo. v. Can. Pac. and British Co­
lumbia Klee. Ry. Cos.. 20 Van. By. Vas. 181.]
I.VMBKK TARIFF—REASONABLENESS—EXPORT AXII IHI.MKHTIC TOLLS—DlRt'Rl.M

On an application to disallow the special tariffs on lumber which be­
came effective May 1, 1008, and restore the tariffs previously in force, 
removing the anomalies in the latter without any increase of tolls. The 
railways submitted in justilication of the increase in tolls, that these 
were as favourable as those charged by railways in the United States 
and compared favourably with those charged on other building material. 
Although lumber had increased greatly in value in the last ten years, the 
relative increase in tolls had been comparatively small, and the cost of 
operation and maintenance of railways had materially increased during 
the same period :—Held (I), that speaking generally of the new tariffs 
as a whole, the railways have justified the increase in the domestic tolls; 
these tariffs should remain effective, and the application should be dis­
missed. (2) That the decision in this matter would not preclude any 
one from laying a complaint against any particular toll, alleging unjust 
discrimination or undue or unreasonable preference. (3) That the rail­
ways should be ordered to file tariffs establishing export tolls to Montreal, 
on the whole, lower than the domestic.

Canadian Lumbermen's Assn. v. (Irand Trunk. Van. Pac. and Can. North­
ern By. Vos.. 10 Van. By. Cas. 300.

[Referred to in Canadian Lumbermen, etc. v. firand Trunk, etc., 11 
Van. By. Vas. 344: followed in (Iralnmi Vo. v. Canadian Freight Assn.. 22 
Van. Ry. Cas. 35.1.]

DISCRIMINATION—M ILEAL F. BASIS— COAL TOLLS.

<>n a complaint that the tolls on coal both cast and westbound from 
Lundbreck unjustly discriminated against it and in favour of Lethbridge. 
The railway company submitted that its tolls were based upon Leth­
bridge, the east bound basing point and Fernie, the westliound basing point. 
Taking Let bridge as the eastbound basing point the other coal mining and 
shipping points were given arbitraries over or under the l^ethbridge toll 
according to their location. This tariff of tolls has produced the following 
anomaly as regards eastbound traffic: by a too rigid adherence to a 
mileage basis, thereby causing a sudden break in the toll a lower toll 
is given to Lethbridge than to Lundbreck in shipping to a common des­
tination where the difference in mileage is very slight. In regard to west 
bound traffic the following anomaly exists although the distances from 
Isdhbridge and Lundbreck to Cranbrook are respectively 200 and 120 miles 
the toll is only 5 cents in favour of Lundbreck and west of Cranbrook 
eijual in amount which does not recognize the favourable geographical 
position of Lundbreck, and is not defensible:—Held (1), that the appli-
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cution should be dismissed; unjust discrimination not having been proven. 
(21That more favourable geographical position and superior y »l
voul are factors to be taken into consideration when alleging unjust dis- 
elimination. (3) That the railway company should thoroughly check its 
tariff and either explain or justify any departure from the basis of tolls 
it lias established, and also correct the too rigid adherence to a mileage 
basis. (41 That the railway company should revise and reissue its special 
tariff from its lx*tlibridge, Crow’s Nest, and Cranbrook section westward 
so as to make these tolls relatively reasonable to the special tariff tolls 
now in force or as they may lie reduced from Lethbridge.

tialbraith Coal Co. v. Can. Vac. Ry. Co.. 10 Can. Ky. Cas. 3*20.
I lui lowed in Cleat West. Ilycis Mine Cos. et al. v. Crand Trunk Vacille 

Ity. Co., 23 Can. Ky. Cas. 175. J

Joist tolls—Discrimination Ukujni».
Complaints have arisen that t rallie has. when tinning oil a through 

toll been charged a higher toll than would have been obtained from a coin 
bination of the local tolls, an order was proposed declaring that (a) joint 
tariffs should not be Hied which are in excess of the sum of the locals: 
(b) that joint tolls at present in existence should be disallowed when 
they exceed the sum of the locals: Held (li. that it is a fundamental 
proposition, when a toll joint or limited to points situate on one line of 
railway has come into force under the Railway Act. it is the only legal 
toll in respect of the traffic ami between the points mentioned. (2) That 
the reasonableness of a toll cannot be determined aside from the concrete 
conditions to which it is applicable. (3) That the charging of a joint 
toll in excess of the sum of the locals is prima facie unreasonable and 
unjustly discriminatory, and the onus of disproof should in individual 
complaints be on the railway or railways concerned. (4) That the Hoard 
whose jurisdiction is in no sense retroactive, cannot grant a refund where 
a toll has become legally operative, (fi) That it is not necessary or ex­
pedient that the proposed order should be made.

Re Joint Freight and Passenger Tariffs. It) Van. Ry. Cas. 343.
| Followed In Fullerton etc. Co. v. Van. Vac. Ry. Co., 17 t an. Ry. Cas. 

79; Montreal Hoard of Trade v. Van. Vacille, Ottawa & New York and 
Intercolonial Ry. Vos., 18 Van. Ry. Vas. ff.j

EXCESSIVE TOLLS— DiRCRIM1XATIOX—( OMPETITION.

Complaint of unjust discrimination against the respondent for charging 
excessive tolls. The applicant made shipments, by the respondent's line, 
of ores and concentrates from ( arihou to Skagxvav and from that port 
to destination. Skagway is an ocean port and Caribou an intermediate 
point, where the applicant’s mine is located, a shorter distance from 
Skagway than White Horse, from which latter point the Atlas Mining Vo. 
a competitor of the applicant, makes similar shipments. The applicant 
complained that the tolls on his shipments from Caribou to Skagway and 
the wharfage and ocean tolls at the latter point were so excessive that 
he could not operate his mine profitably, and would la* compelled to shut 
it down unless the tolls were lowered. The respondent contended that on 
account of the large amount of traffic the Atlas Mining Co. bail con 
traded to furnish their traffic was and would always be larger than that of 
the applicant and that the preferential rates given to the Atlas Co. I»\ 
their contract could lie justified under subs. 3. s. 313:—Held (1), that 
it had not lieen proved that the Atlas Vo. shipments were and would al­
ways be larger than .those of the applicant ami the respondent had not

8
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discharged the burden placed upon it by s. 77 of proving that the rates 
in question did not constitute an unjust discrimination. (2) That the 
provisions of the respondent's contract with the Atlas Co. as to tolls con­
stituted an unjust discrimination aguint the applicant. (.‘I) That every 
form of discrimination against the applicant must cease and he must lie 
placed upon an absolutely equal footing with the Atlas Co. not only as to 
rail tolls, but as to wharfage and ocean tolls as far as the respondent is 
able to place bim. (4 ) That the respondent must tile within thirty days 
a tariff giving a toll of #1.75 per ton for the a ant from Caribou to 
Skagway as compared >x itli the rate of $2.50 per ton for the Atlas Co. 
from White Morse to Skagway. (5) That tariffs covering the tolls charged 
by the respondent to the Atlas Co. must lie filed within a reasonable time.

Conrad Mines v. White Pass & Yukon lly. Co., 11 Can. Ry. Cas. 158.
I Referred to in Dawson Board of Trade v. White Pass H Yukon Ry. 

Co. (No. 2), 11 Can. Ry. ( as. 405.]
Rick—Discrimination—Import and uomkstic toi.i.s—Through ockax-

A.Nil'll A II. TOI.I.S—COMI'KTITION—JOINT TARIFF.
Complaint that the tolls charged on rice eh in the Province of (Juc­

hée and shipped from Montreal to other Canadian distributing points 
unjustly discriminated against the applicant and that preferential tolls 
were charged on rice cleaned in Great Britain or foreign countries, car­
ried bv ocean steamships to Montreal, and there reshipped in competition 
with the applicant. The railway companies maintained that the import 
tolls were proportionals of through-ocean-and-ra il tolls from Great Brit 
a in and could not fairly be compared with domestic tolls on traffic carried 
under dissimilar circumstances and conditions: That such import tolls were 
kept down by competition with railways in the United States. It appeared 
that tin* import tolls via Montreal were lower than the lowest import tolls 
on competing railways in the United States for the purpose of diverting 
traffic to the St. l.awrenee route and offsetting the higher marine insur­
ance rates charged by that route :—Held (1), that there was no ground 
for complaint against domestic tolls on rice in carloads (C.L.) from 
Montreal to interior points. (2) That although Canadian railway com­
panies have been entitled to charge higher domestic tolls than railway 
companies in the United States with heavier traffic, the tolls on rice in 
less than carloads ( L.V.L. ) were not proportionate to the differences in 
circumstances and conditions, and should lie reduced. (5) That while 
full relief could lie given by granting the applicant L.C.L. commodity 
tolls, such a change would disturb the equilibrium between west and east 
bond traffic as provided for in the international and Toronto Board of 
Trade Rate Vase, No. 3258, and complaints would follow. (4) That the 
domestic tolls on rice L.C.L. should be changed from the 3rd to the low­
er 4th class in the Canadian Classification.

Mount Royal Milling & Mfg. Co. v. Grand Trunk and Can. Pac. Ry. 
Cos., 11 Can. Ry. Cas. 347.

Sugar bkktk—Discrimination—Particui.ar circumstances—Joint tar­
iff—Proportionai. hah;.

Complaint alleging that the tolls charged by the respondent on sugar 
beets were excessive and unjustly discriminatory compared with those 
charged to the Dominion Sugar Co. The « ant. a foreign company, 
purchased sugar beets from growers along the line of the respondent, agree­
ing to supply free seed, defray the freight charges on sound beets to its 
factory in Michigan, U.S., and pay therefor at a fiat rate. The Dominion

9
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Sugar Co. was engageai in the same business and purchased it# sugar 
heets under an arrangement that the growers should pay the freight 
charges to the factory at Wallacehurg. Ontario, and he paid for the heets 
on the percentage of saccharine matter contained in them. This latter 
agreement resulted in a higher price for the heets than that paid by the 
applicant. The respondent charged a low toll on a mileage basis for heets 
tarried to the factory of the Dominion Sugar Co. at Wallacehurg. hut 
charged a higher toll to the same point on lieet# destined to the appli­
cant's factory in Michigan. The respondent was only able to charge the 
low toll on inbound sugar beet# by charging a higher toll on raw sugar 
imported for relining, and on the outbound refined sugar and by-products. 
The great portion of the freight revenue of the respondent was derived 
from this sugar trallie :—Held. (1) that there was no competition in the 
refilled product In*tween the two sugar companies, and the respondent 
was not limiting the market for such product. (21 That under the par­
ticular circumstances ami conditions of this case there was not unjust 
discrimination in the tolls under s. .*$l."i of the Railway Act. 1 Dim*. (3) 
That under #. 335 of the Act. where t rallie moves from Canada to the 
l nited States, it must he covered by a joint tariff which could not he 
superseded by a proportional rate Hied by one of the participating com­
panies. I Brant Milling Co. v. (iraml Trunk By. Co., 4 Can. Ry. Cas. 
2."ill. at p. 208, followed; Den a by Main Colliery Co. v. Manchester. Sheffield 
& Lincolnshire Ry. Co.. 14 tJ.D.Il. 2011 ; Bickering et al. v. London & North 
Western Ry. Co., 8 Ry. & C. Tr. Cas. 83, at p. 108; Texas & 1‘acilic Ry. 
Co. v. T.C.C. 102 V. S. 107. at p. 217; Savannah Bureau of Freight & Trans­
portation v. Louisville & Nashville Ry. Co.. 8 I.C.C.R. 377. referred to.]

Michigan Sugar Co. v. Chatham, Wallacehurg & Lake Eric Ry. Co., II 
Can. Ry. ( as. 353.

| Followed in Hudson Buy Mining Co. v. Croat Northern Ry. Co.. 10 Can. 
Ry. Cas. 254 ; Re Telegraph 'lolls, 20 Can. Ry. Cas. 1.]

I >is< riminatiox—Competition—Wholesale and msrimiUTiNO points— 
Special tarifes—Agreements.

A at ion by Regina Board of Trade under ss. 314, 330 of the Rail 
way Act, 1000, for a reduction in the tolls on classes one to ten inclusive, 
from the head of the lakes to Regina, alleging that there was unjust dis* 
crimination against the -ant in favour of Winnipeg and other points 
in Manitoba. All tolls are fixed to the west at Fort William and Port 
Arthur, the basing points at the head of the lakes, in competition with 
Duluth and Minneapolis, similar points in the Cnited States. The Canadian 
Northern Ry. Co. one of the respondents, entered into an agreement with 
the (lovernment of Manitoba, providing that in consideration of the guar­
antee of certain bonds of the respondent it would reduce its tolls to alioiit 
15 per vent of its tariff tolls on all freight other than grain to Fort Wil­
liam and Port Arthur from points in Manitoba and vice versa. The Can­
adian Pari lie Ry. Co., the other respondent, reduced its tolls in a similar 
manner through stress of competition. The last named respondent also 
reduced its tolls voluntarily lie tween the Manitoba boundary and Can- 
more and the Crow's Nest; and in consideration of a subsidy to the Crow’s 
Nest Pass line from the Dominion fîovernment agreed to reduce its tolls 
from Fort William and point# east to points west thereof. The respond­
ents contended that the circumstances and conditions were not substan­
tially similar and that they were justilied in charging a higher toll per 
ton mile to "Regina than to Winnipeg, ami that under the agreements 
above-mentioned Regina was not entitled to the benelit of the reductions

5
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made by the respondenth. It was also contended that the greater den-ity 
<if traflic from the head of the laikcs to Winnipeg and other Manitoba 
points than to Regina justified the lower toll laisis. 'Hint Winnipeg 
being a wholesale ami distributing point had a vested right to tolls on a 
lower basis than Ib'gina :—Held, (If that no agreements as to tolls eon Id 
defeat the prohibitions and obligations imposed by ss. 77. 515 of the Rail­
way Aet. (2) That the reductions were brought about by the different 
agreements, and not because of a greater density of traflic. (il) That 
Regina as much as Winnipeg was a distributing point within its own zone. 
(4 i That the special class freight tariffs of the respondents from Fort 
William and Port Arthur, unjustly discriminated in favour of Winni|ieg 
and other Manitoba points to the prejudice and disadvantage of Regina 
and points west of tbc Manitoba boundary. (British Columbia Pacific 
Coast Cities v. Can. Vac. Ry. Co. (Vancouver Kastbound and Westbound 
Rate Case, or Vancouver Interior Rates Case), 7 Can. Ry. Cas. 125, at p. 
140: Crow’s Nest Vasa Coal Co. v. Can. Vac. Ry. Co., 8 Can. Ry. Cas. 
.1.1, at p. 41. followed.]

Regina Board of Trade v. Can. Vac. and Can. Northern Ry. Cos. (Re­
gina Toll Case), 11 Can. Ry. Cas. 180.

| A Dinned in 44 Can. S.C.R. 128, 12 Can. Ry. Cas. 100. 45 Can. S.C.R. 
.121. 1.1 Can. Ry. Cas. 20.1: followed in Kdmonton Board of Trade v. Can. 
Vac. and Can. North. Ry. Cos.. II Can. Ry. Cas. .105; British Col. Sugar, 
etc., Co. v. Can. Vac. Ry. Co.. 14 Can. Ry. Cas. 154; Re Increase in Pas­
senger and Freight Tolls, 22 Can. Ry. Cas. 40.]

Disc ki mi nation—Rkihctiox of rates.
The order made in the ease of Regina Board of Trade v. Can. Vac. and 

Can. Northern Ry. Co.. 11 Can. Ry. Cas. 180, is also to govern rates to 
Kdmonton, and to comply with that order rates to Kdmonton must be 
reduced as usked in the complaint.

Kdmonton Board of Trade v. < an. Vac. and Can. Northern Ry. Cos., 
11 Can. Ry. Cas. 105.

Discrimination—Cigars—Carioaii rating—Lux try Wiioi.khai.e distki-
IIITIXO 1*01 XT.

Application for a carload rating on cigars shipped from Montreal to 
Winnipeg. The applicant manufactured cigars in Montreal ami shipped 
to a distributing warehouse in Winnipeg. There was no evidence that 
any other manufacturer in the east would ship any number of carloads 
westward if the application was granted, but the bulk of the traflic would 
still move L.C.L. Cigars being a luxury should not be reduced from u 
reasonable Ï..C.L. first-class rating to a fourth-class CM., as asked for: 
—Held (1). that if the application was granted other similar manufac­
turers would be unjustly discriminated against. (2i That other luxuries 
now rated first-class would contend for similar reductions in tolls. (.1) 
That the application should lie refused until the Board was satisfied that 
a C.L. rating would result in a substantial traffic movement.

Ix'doux Co. v. Canadian Freight Assn.. 12 Can. Ry. Cas. 1.
| Distinguished in Wallaceburg Cut Class Works v. Canadian Freight 

Assn.. 22 Can. Ry. Cas. 408.)

Discrimination—Persons or lofai.itiks—Differentials.
Application to remove the differential toll of one cent per hundred 

pounds in favour of traffic carried to and from St. John or Portland as 
against Halifax:—Held (1). that under s. 1 of the Railway Act where 
its provisions and of any Special Act were in conflict, the provisions of
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the Special Act must prevail. (2) That although the Hoard had juri- 
diction to prevent unjust diserimination against persons or loealilies. the 
provisions of the Special Act, 02-(13 Yi«-t. c. 5. prevailed and the appli­
cation failed.

Halifax and Halifax Hoard of Trade v. (iraml Trunk Hy. Vo.. 12 Van. 
Hv. Vas. 65.

Petroleum - I)ihi kimixarmx -t omi'ktition Rail ami watkk—Mill v.k
DIHTAXtKS lit MISSION Ol clSlOMs III I IKK.

Application directing the respondents to cease unjust discrimination hv 
reducing the toll» from Oil cents to 50 per hundred pounds on shipments 
of petroleum and its products, in V.I.. lots all rail from I'ctrolia. thit., 
to Winnipeg. Man., to enable the applicants to complete successfully with 
their competitors in the I'nited States and at Sarnia, (hit., wlm were 
shippers of the same commodity to the same point by all rail and rail 
and water, and on the ground that the tolls were nnreasonable. The 
chief ohjict of the application was to reduce the tolls so as to place the 
applicants in as advantageous position as they had l*ecn in competition 
with the Kansas shippers of the some commodity, who had been practically 
prohibited from coming into Canada until the remission of the customs 
duties of 2j cents a gallon :—Held (1). that a mere comparison of mile 
age distances without consideration of the peculiar circumstances affecting 
the t rallie was not the linal criterion of unjust discrimination. | Rritish 
Columbia I'ucilic Coast Cities v. Can. Par. Ilv. Co. (Vancouver Interior 
Hates Vase), 7 Can. Hy. Cas. 125. at pp. 142. 14:t: Lincoln Creamery x 
Vnion Pacific Hy. to.. 5 l.C.C.H. 156, at p. 1 tin ; Dallas Freight lliireau x. 
Missouri, Kansas & Texas Hy. Co., 12 l.C.C.H. 427, followed.] (21 That 
railxvays were not required by law and could not in justice Ik- required to 
equalize natural disadvantages such as location, cost of production, and the 
like. |Hlack Mountain Coal Land Co. v. Southern Hy. Co.. 15 l.C.C.H. 2*6, 
followed. | (3) That it was in the discretion of the railxvny whether it
should or should not meet the competition of markets and other railways. 
| Montreal Produce Merchants' Assn. v. (iraml Trunk and Canadian Pacific 
Hy. Cos., It Can. Hy. Cas. 232. at p. 233: Hritish Columbia Sugar Helining 
Co. v. Van. Pae. Hy. Co.. 10 Can. Hy. Cas. 166. at pp. 171, 172: Lancashire 
Patent Fuel Co. v. London A North Western Hy. Co., 12 Hy. C. Tr. Cas. 70; 
National Helining Co. v. Cleveland. Cincinnati. Chicago & St. Louis Hy. Co., 
2ft l.C.C.H. 640. followed. | (4 I That it was in the discretion of the carriers, 
whether they xxonld meet the alleged keen competition resulting from the 
remission of the customs duties, but this competition did not create a pre­
sumption of unreasonableness in tin* tolls, which must lie proved, ft hi 
cago Hoard of Trade v. Atlantic City Hy. Co. and New York Produce 
K.xehange v. New York Central & Hudson River Hv. Co., 2ft l.C.C.H. 5ftI. 
at p. 5IS. followed.] (51 That the through toll complained of was made 
up of a basing toll on Fort William, and a toll which arose in the ease 
of both Canadian Pacific and Canadian Northern Hy. Cos. from the mot 
nul inter-relations of government agreements and competition arising there­
from. and was not equal to the sum of the locals. (61 That a railway 1ms 
in its own interest the privilege of meeting xvuter competition, but this 
does not entitle a shipper to demand less than normal tolls because of 
competition which the railxvny in its own interest did not choose to meet. 
| Plain & Co. v. Can. Par. Hy. Co.. 6 Can. Hy. Cas. 222, at p. 223, followed. | 
i 7 1 That the burden as to unjust discrimination had therefore lieen with 
stood and the complaint us to unreasonableness of tolls had not been estai* 
Halted.
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Canadian Oil Cos. v. (irand Trunk, Can. Vac. and Cun. Northern Tîy. 
Coh., 12 Can. Ry. Cas. 350.

[Allirnied in 14 Can. Ry. Cas. 201; followed in Manitoba Dairymen's 
Assn. v. Dominion & Can. North. Express Cos.. 14 Can. Ry. Cas. 142. 7 
D.L.R. 808. followed in lie Cartage Tolls, 20 Can. Ry. Cas. 1; Western 
Retail Lumhermen’s Asso. v. Can. Vac., Can. Northern and (Irand Trunk 
Vacille Ry. Cos., 20 Can. Ry. Cas. lôô; Nanaimo Board of Trade v. Can. 
Vue. Ry. Co., 20 Can. Ry. Cas. 224; Graham Co. v. Canadian Freight Assn., 
22 Can. Ry. Cas. 355. ]

1 ’F.TBOLE V M—J OIX T T A KIF F.
The Board has power upon an ii ation hy the shipper to make a 

declaratory order us to what is the proper tariff of tolls applicable to a 
certain class of goods although no consequential relief was granted to tin* 
complainant on the application. The tariffs of tolls applicable to ship­
ments of petroleum and its produetions from the l" ni ted States into Canada 
is the “joint tariff” of January, 1907. filed with the Board to the exclusion 
of subsequent tariffs liletl. but not sanctioned by the Board. [Canadian 
Oil Cos. v. (irand Trunk, Canadian Vacific ami Canadian Northern Ry. 
Cos., 12 Cun. Ry. Cas. 3f»0, allirnied,]

(irand Trunk and Canadian Vacille Ry. Cos. v. Canadian and British 
American Oil Cos., 14 Cun. Ry. Cas. 201.

|Allirnied (sub. nom. Can. Vac. Ry. Co. v. Canadian Oil Cos.), 17 Can. 
Ry. Cas. 411.]
Di seal mi.nation—Export and local tolls—Vroportioxal tolls.

Complaint of unjust discrimination against the respondent, alleging that 
the tolls for export from Routhier and other points north of Nomining to 
Montreal are excessive and liear a higher proportion to the locals from 
points north of Xomining than from points south of it:—Held, that tin* 
export tolls to Montreal from Loranger. Hebert and Campeau must lie 
reduced to fi cents and from Routhier and Mont Laurier to fi cents and a 
tariff to that effect filed. [Canadian Lumlierinen’s Assn. v. Grand Trunk 
and Canadian Vacific Ry. Cos. (Export Tolls on Lumber (No. 2)), 11 Cun. 
Ry. Cas. 344, referred to.]

Cox & Co. v. Can. Vac. Ry. Co., 13 Can. Ry. Cas. 20.
Discrimination—Commodity or fifth-class rates—Competition.

Application that the tolls charged were unjustly discriminatory and that 
they should lie reduced, being unreasonable per se. The applicant submitted 
that the existing commodity or fifth-class rate from Auburn in the United 
States to points in Canada, less two cents, should Ik» the maximum subject 
to the qualification that when the rates from Welland. Ontario, to shorter 
distance points were less than the Auburn rate they should apply as 
maxima. It was alleged by the respondent and admitted by the applicant 
that there was no movement of binder twine from Auburn into Canada: 

■—Held (1) (Commissioner McLean), that since the rate from Auburn 
was only a paper rate there could be no competition and no unjust dis­
crimination. (2) Held, however (the Chief Commissioner and Commis­
sioner Mills), that the toll was unreasonable and the Auburn rates less 
two cents should be applied.

Welland v. Canadian Freight Asso. (Vlymoiith Cordage Co.’s Case), 13 
Can. Ry. Cas. 140.

[ Followed in Consumers’ Cordage Co. v. Grand Trunk, etc., Ry. Cos., 
14 Can. Ry. Cas. 222.]

9
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Discrimination — Competition — Commodity rates — International 
Classification—Increase in weight.

Application to withdraw and cancel s. “D" of Canadian Railway Classi­
fication (C.U.C.) No. 2, on the ground that shippers of other classes of 
commodities were unjustly discriminated against in favour of the ship­
pers of commodities under s. “!)” and >n by the respondents that
s. "D” should be extended to any weight up to $10 in value. The appli­
cants framed s. “D" of C.U.C. No. 2 to meet the competition of the l*ost 
Office Department upon a large quantity of commodities. The respondents 
>u limit ted that s. “D"’ should apply to any weight up to $10 in value 
although the Post Ollice Department competed only up to five pounds in 
weight. By conference lad ween officers representing the express companies 
of Canada and the I'nited States s. "D” was placed in the International 
Classification applying to traffic carried to common points lietween Canada 
and United States and vice versa:—Held (I), that the said section should 
remain in the classification and should not la* eliminated. (21 That the 
discrimination was not undue because it was not caused by any initiative 
of the express companies, (3) That under the exceptional circumstances, 
the scale of rates should not be removed without affirmative evidence that 
it was not profitable to the express companies carrying that class of traffic. 
(4) That if s. “D” was eliminated, shippers in Canada might be injured 
by very much lower rates being charged on traffic originating at points in 
the United States coming to Canadian common points and in the same car. 
1.1) That it was optional with the express companies to meet the reduced 
rates introduced by the Post Office Department or not, and the Board had 
no jurisdiction to order them to carry traffic in competition with the 
de pa rtnicnt.

Kxpress Traffic Assn. v. Canadian Manufacturers Assn, et al.. Id Can. 
Ky. ( as. 1(10.

[Followed in British Columbia News Co. v. Express Traffic Assn.. Id 
Can. Ry. Cas. 170.1

Agreement for special rates—Discrimination—Practice.
In virtue of an agreement with the (lovernment of Manitoba, validated 

by statutes of that province and of the Parliament of Canada, the Cana­
dian Northern Ry. Co. established special rates for the carriage of freight, 
etc., to points in Manitoba, and the Canadian Pacific Ry. Co. reduced its 
rates, which had been in force prior to the agreement, in order to meet the 
competition resulting therefrom. The complaint made to the Board by the 
respondent was, in effect, that as similar proportionate rates were not pro­
vided in respect of freight, etc., to points west of the Province of Manitoba 
there was unjust discrimination operating to the prejudice of shippers, 
etc., to and from the western points. On questions submitted for the con­
sideration of the Supreme Court of Canada:—Held, that the facts men­
tioned are circumstances and conditions, within the meaning of the 
Railway Act to be considered by the Board in determining the question of 
unjust discrimination in regard to both railways; that such facts and cir­
cumstances are not, in law. conclusive of the question of unjust discrimina­
tion. but the effect, if any, to Is* given to them is a question of fact to be 
considered and decided by the Board in its discretion. [Cf. Montreal Park 
& Island Ry. Co. \. Montreal. 4.'I Can. S.C.K. 2.111 ; Regina Board of Trade 
v. Can. Pac. and Can. Northern Ry. Cos. ( Regina Toll Case), 11 Can. 
Ry. Cas. .‘ISO. affirmed.]

Can. Pac. and Can. Northern Ry. Cos. v. Regina Board of Trade ( Regina 
Toll Case I. HI Can. Ry. Cas. 203, 4.1 Can. S.C.R. 321.

Can. Ry. !.. Dig.—10.

3551
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Discrimination—Freight and passenger traffic—Competition.
By s. 317 of the ltailway Act, 1000, the respondent is prohibited from 

unjust discrimination in favour of its contractors by carrying their sup­
plies for sale in competition with other merchants. The respondent should 
«-ease unjust discrimination, subject to a tine of $100 for any and every 
case of default or continuation. The Board has no jurisdiction to compel 
the respondent to open its railway for traflic; but if it applied for permis­
sion to do so it must carry freight and passengers under the provisions of 
the statute.

British Columbia and Allierta Municipalities v. (iraml Trunk Pacific 
By. Co., 13 Can. By. Cas. 403.

Discrimination—Merchandise and express order scales.
Application complaining that a charge of sixty-five cents for return

C. O.I). collection from Vancouver to Napa nee. of $27 was excessive, and 
alleging unjust discrimination. For some years the agent at the delivery 
ollice of the express company, instead of. as formerly, remitting and carry­
ing back the cash on a C.O.D. return collection, issued an express order 
and posted it direct to the shipper, applying the merchandise scale of 
charges instead of the lower express order scale:—Held (1), the charge 
was excessive and constituted unjust discrimination against the C.O.I). 
shipper. (2) The respondent should frame tariffs based upon other than 
the merchandise scale of tolls.

Boyes v. Dominion Express Co., 13 Can. By. Cas. 517.

Contractor’s supplies—Discrimination.
The fact that the oflicers of a railway company that gave a contractor, 

who was building it, a preference in the transportation of freight oxer 
the road before it was opened for traflic to the public by an order of the 
Board under s. 2(11 of the Bail way Act, 1000, did not have knowledge that 
the goods transported were I icing sold by the contractor for his own benefit, 
or that they were not camp and contractor's supplies necessary for the 
construction of the road, will not relieve the company from the charge 
of giving an unlawful preference under s. 317 of the Act, where no attempt 
xvaa made by them to ascertain if the goods transported were actually 
necessary to the construction of the road.

Be Grand Trunk Pacific By. Co., 3 D.L.B. 810.

Discrimination—Competition—Dissimilar conditions.
It constitutes an unlawful preference and discrimination, under s. 317 

of the ltailway Act, 100(1. for a railway company to carry for an inde­
pendent contractor over a road he is construing which had not yet been 

to the public for traflic by an order of the Board under s. 261 of 
the Act, camp and contractor’s supplies other than those actually neces­
sary for the construction of the road, to be sold by the contractor for his 
own benefit.

Be Grand Trunk Pacific By. Co., 3 D.L.B. 811).

Discrimination—Side-haul toll.
It is not unjust discrimination for a railway company to charge a side- 

haul toll to points where there is no competition, although no such toll is 
charged to points where competition exists.

Wylie Milling Co. v. Can. Pac. By. Co., 14 Can. By. Cas. 8, 8 D.L.B. 1)53.
[See Wylie Milling Co. v. Can. Pac., etc., Cos., 14 Can. By. Cas. 5, 8

D. L.B. 049.]

45
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INt'KKASL-—ComMOU1TY RATK8—DlSCKlMIXATION.

The Board allowed tarill's which had the ell'eet of eaiivclling commodity 
ratvh leas than ôth class theretofore enjoyed for many years on rope in 
carload lots out of Montreal upon it» appearing that Montreal was the 
only point in Canada where a less than nth class rate applied and that 
there had. therefore. Iieen unjust discrimination in favour of Montreal 
against other Canadian points. I Welland v. Canadian Freight Assn. 
(Plymouth Cordage Co’s. Case), 13 Can. Ry. Cas. 140. followed.]

Consumers’ Cordage Co. v. (iraml Trunk and Can. Pac, Ry. Cos., 14 Can. 
Ry. Cas. 222.

Dihcri mi nation—Stop-over privileges—Canners— Difieiient lovai i
ties.

It is unjust discrimination to grant stop-over privileges to eanners in one 
locality and refuse them to eanners in another locality.

British Canadian Cannera v. Cirand Trunk Ry. Co., 14 Can. Ry. Cas. 34ti.

Discrimination between localities—Tolls—Com modi fy— Fifth class 
—Higher basis—Competition.

The fifth class tolls on wire fencing from Montreal, westbound lieing on 
a higher basis than the commodity tolls, on shipments moving from Ontario 
points east bound, there was unjust discrimination against the Montreal 
manufacturer in competition with the Ontario manufacturer. The appli­
cation of Montreal manufacturers for a reduction in tolls below the fifth 
class on shipments to points on the branches north of the main line of the 
Canadian Pacific, Montreal to Toronto, and north of the (.iraml Trunk main 
line, Toronto to Sarnia, was refused because all manufacturers ing to 
the Northern localities were subject to the fifth class and the Board was 
not dealing with the reasonableness of the tolls, but with unjust discrimina­
tion against Montreal. The tolls to points midway between Montreal and 
Toronto and to certain points at the same distance from Montreal as others 
from Toronto, were placed on a parity, but to points immediately west of 
Montreal a reduction below fifth class was refused la-cause the advantage of 
the shortness of the haul against the long haul of the competing Ontario 
manufacturers would result in equalizing the tolls.

Montreal Board of Trade v. Canadian Freight Assn., 14 Can. Rv. Cas. 
347.

Discrimination—Mileage basis—Different commodities.
Putting the tolls on cornmeal on a mileage basis by reducing them from 

17\ to lf>c per 100 lbs., from Montreal to New Brunswick jaunts, would la- 
unjust discrimination against the Maritime millers, and these tolls should 
not be diaturlied. It did not appear that there was any such essential 
difference between the commodities corn and wheat and oats as would 
justify a higher toll basis in the case of corn. It lias not been shewn 
that either in point of water competition, or in point of conditions affecting 
carriage, there was such a difference of condition as to justify the dis 
crimination between the ex-lake toll on corn and that on wheat, oats, and 
barley and corn should, therefore, lx- given the same treatment as the 
latter, where an ex-lake toll on it was in effect.

Montreal Board of Trade v. Grand Trunk and Can. Pac. Ry. Cos., 14 
Can. Ry. Cas. 351.

Discrimination between localities—Tolls—Redvction—Comparison— 
Toll basis—East and westboi ni>—Competition.

An application that the alleged unjust discrimination in favour of East-

0
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mi refineries be removed and for lower freight tolls from Vancouver to all 
points in Allierta and Western Saskatchewan, raises the point : Is the dif­
ference in rate basis eastliouiid over the mountains from the Pacific Coast 
justifiable as compared witli the rate basis from Montreal and from the 
head of the lakes westbound? which is part of the pending Western Hate 
Investigation, and a rilling will not lie given on this particular ease in 
advance of the ruling on the general ease. IItegina Hoard of Trade v. Can. 
J’ae. and Can. Northern Ry. Cos. (Regina Toll Case), II Can. Ry. Cas. 
480, referred to.]

Hritisli Columbia Sugar Refining Co. v. Can. l*ae. Ry. Co., 14 Can. Ry 
Cas. :t.r,4.

Reasonableness of toi.es—I ncrease—Volume of traffic—Cost of
OPERATION.

A toll established in the lir-t installée by a carrier of its own volition 
having remained some time in force, is presumptively reasonable, and the 
onus is on the carrier to shew, with reasonable conclusiveness, that changed 
conditions or increased cost of operation justified an increase. [Laidlaw 
Lumber Co. v. (hand Trunk Ry. Co., 8 Can. Ry. Cas. 111*2, at 1114; 
Montreal Produce Merchants’ Assn. v. (Irand Trunk and Can. Pac. Ry. 
Cos., f) Can. Ry. Cas. *2.1*2, at *2.18; Canadian Manufacturers’ Assn. v. Cana­
dian Freight Assn. ( I liters witching Rates Case), 7 Can. Ry. Cas. 102, at 
108. followed; Cad well Sand X (Iravel Co. v. Canadian Freight Assn. 14 
(’an. Ry. Cas. 17*2. re heard and reversed.|

Canadian Freight Assn. v. Cadwell Sand & («ravel Co., 1*2 U.L.R. 48, 
15 Can. Ry. Cas. 156.

| Followed in Auger et al. v. (irand Trunk and Can. Pac. Ry. Cos., 10 Can. 
Ry. Cas. 401.]

Reasonableness—.IviusnicnoN.
Cnder 7X8 Kdw. VII. c. til. s. 0, the jurisdiction of the Hoard is con­

fined to a consideration of the reasonableness of the tolls charged for the 
services rendered.

Kelowna Hoard of Trade v. Can. Pac. Ry. Co., 15 Can. Ry. Cas. 441. 

Reasonableness—Through tariffs—Agreement—Transportation by

Where a railway company transports ears from the end of its line by 
means of barges, and the cars are unloaded at the dock by a winch, and 
then hauled by horses over spur tracks, leading to warehouses, proper 
delivery is made at the dock, and a further charge for hauling and 
placing cars under an agreement is reasonable, although under the tari IT 
tiled with the Hoard through tolls are quoted from the point of ship­
ment to destination, including water transportation.

Kelowna Hoard of Trade v. Can. Pac. Ry. Co., 15 Can. Ry. Cas. 441.

Reasonableness—Measure—Conditions of operation—Cost of Carriage 
—Volume of traffic—Discretion oe carriers—Résultant traffic 
—Rate of profit.

It is entirely within the discretion of a carrier to meet the com­
petition of another carrier or not, and if it chooses to do so, when tolls 
are attacked as to their measure of reasonableness, not simply mileage, 
but conditions of operation, cost of carriage and volume of trafiie, should 
be compared. Dominion Sugar Co. v. Canadian Freight Assn., 14 Can. Ry. 
Cas. 188, at p. 10*2. followed. The right of a carrier to consider the re­
sultant traffic as a reason for a lower toll on the original commodity,
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where hauled to pointa of manufacture on its own line, is well established, 
and it does not appear justifiable to take the said loll as a measure of 
the reasonableness of what should be charged by the respondent. [Michigan 
Sugar Vo. v. Chatham, VVallaeeburg & Luke Krie Ry. C'o., 11 Can. Ry. 
Cas. 353, at p. 303, followed.]

Kelowna Board of Trade v. Van. Pav. Ry. Co., 15 Can. Ry. Vas. 441.

ToI.IjH—REASON Alil.EXENH—Vo«T OF PRODUCTION—JURISDICTION.
The Board is not concerned with equalizing costs of production. It 

ia concerned with the reasonableness of the toll, not with the rate of 
profit the applicant is making. Ilnqierial Rice Milling Co. v. Van. Par. 
Ry. Co., 14 Van. Ry. Cae. 375, followed.]

Hudson Bay Mining Vo. v. Croat Northern Ry. Co., 16 Van. Ry. Cas. 254. 
[Followed in Dominion Millers Assn. et. al. v. Canadian Freight Assn, 

21 Van. Ry. Vas. 83; Thorold v. Crawl Trunk Ry. Co., 24 Can. Ry. Vus. 
143.]

Toi.i.8— Basis—Commodity—Diffkrkxce in value.
Where the tariff in force recognized the difference in value of ore as 

a basis of tolls a minimum toll on all ore of a value of $25 or less was 
held to lie unreasonable and an order was made requiring the carriers to 
differentiate as to values under $25, by fixing new tolls for ore valued at 
$15 or under awl $20 or under.

Hudson Bay Mining Vo. v. (ireat Northern Ry. Co., 16 Van. Ry. Cas. 
254.

i NJVST DINCR1MIXATIOX—HIGHER TOLLS—MILLING IN TRANSIT—COMMON 
MARKET.

It is unjust discrimination to charge a higher milling-in-transit toll 
oil the same commodity moving from different localities by different routes 
under similar circumstances and conditions to a common competing market. 
[Ontario & Manitoba Flour Mills v. Van. Pav. Ry. Vo.. 16 Van. Ry. Cas. 430. 
at p. 431, referred to.]

Dominion Millers Assn. v. Canadian Freight Assn. ( Milling-in-Transit 
Vase), 22 Van. Ry. Cas. 125.

•Special toll—Reasonable—Refund—Jurisdiction.
The Board refused to gixe a ruling that a special toll which had already 

expired was unreasonable, where no further shipments will lie made, awl 
the ruling was desired solely for the purpose of claiming a refund from a 
higher toll charged on the shipment in question. [British American Oil 
Vo. v. Van. Pae. P.y. Vo., 12 Can. Ry. Vas. 327, at p. 333, followed; 
British American Oil Co. v. («rand Trunk Ry. Vo. (The Stoy Vase\. «1 

Can. Ry. Vas. 178: Canadian Condensing Vo. v. Van. Pae. Ry. Co., 12 Van. 
Ry. Cas. 1, referred to.]

St. Lawrence Pulp & Lumber Vorpn. v. Can. Pae. Ry. Co., 24 Can. Ry.
Cas. 107.

Increase—Effect ox existing costbaitk —Nature of traffic.
Notxvitlistawling the provision in the Railxvay Act that tolls may 

lie increased on thirty days’ notice, the Hoard, in sanctioning an in 
crease, xvill take into consideration the effect such increase ia likely to 
have upon existing long-term contracta between consignors and con­
signees, awl xvill, when necessary, suspend the increase for a reasonable 
period so that it shall not fall unfairly upon the shipper in such ease». 
The Hoard, in dealing with an application to increase tolls, will von-
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sider the character of the railway, the nature of the trallie carried by 
it, average haul, average tonnage per train, and other ooniliiions affecting 
its traffic, as well as, the tolls charged and sanctioned upon the lines, and 
the traffic conditions of the latter. [International Pa|ier Co. v. Grand 
Trunk, Can. Vac. and Can. Northern Ry. Cos. (Pulpwood Case), If» Can. 
Hy. Cas. Ill, referred to.]

eastern Townships Lumla-r Co. v. Tcmiseouatu Hy. Co., IU Can. Ry.
( as. 260.

U.NJU8T HI Slid Ml NATION—MlI.I.INli IN TRANSIT—PARTICIPAT! NU CARRIERS.
The abrogation of milling in-transit privileges, formerly allowed ir» 

icspeet of shipments milled at points on the respondents’ line in Canada 
destined to points on or via participating lines and their connections, 
was held not to lie unjust discrimination, as it was shewn that the 
participating carriers did not grant the privileges in question to millers 
on their own lines under similar conditions.

Kmpire Flour Mills v. Michigan Central Hy. Co., 16 Can. Ry. Cas. 42.».

Unjust discrimination—Milling in transit—Canadian and korfjgn 
MI I.I.KRH—Com pktition .

Unjust discrimination in favour of United States milling points as against 
Canadian milling points is not established hy proof that, (in order to 
meet the toll of United States lines and participate in the husini^ss). 
milling-in-transit privileges and tolls are allowed over Canadian lines 
in respect of shipments milled at the former points, and not to ship­
ments milled at the latter, where it appears that the Canadian milling 
|M»ints can enjoy similar tolls and privileges by an alternative route 
through the United States to the same destinations so that there is no 
actual disadvantage in practice. Unjust discrimination is not a matter 
of tolls in the abstract, and the Board is not justified in interfering on 
that ground without an affirmative shewing that there is actual detriment 
resulting from the existing toll adjustment.

Empire Flour Mills v. Michigan Central Hy. Co., 16 Can. Hy. Cas. 
425.

Reduction—Furtherance—Competition—Unjust discrimination.
An express company may reduce its tolls for furtherance to meet 

the market competition of another company, but it must at the same time 
answer any allegation of unjust discrimination as to traffic received 
under substantially’ similar circumstances, at points to which the reduced 
tolls do not apply.

Aylmer Condensed Milk Co. v. American Express Co., 17 Can. Ry. Cas. 
100.*

Dual tolls—Utimatf use or commodity.
Dual tolls, charging a higher toll on cream for domestic use than 

on that for butter making are anomalous and inexpedient. [Manitoba 
Dairymen’s Assn. v. Dominion and Can. Northern Express Cos., 14 Can. 
Hy. Cas. 142, followed. 1

Riley v. Dominion Express Co., 17 Can. Ry. Cas. 112.
[ Followed in Western Retail Lumliermen’s Assn v. Can. Pac., Can. 

Northern & Grand Trunk Pacific Ry. Cos., 20 Can. Ry. Cas. 155]

Reasonableness—-Similar circumstances.
Tolls as arrived at in the United States are not the criteria of reason­

able tolls in Canada unless the circumstances in both cases are on all
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lours. [Manitoba Dairymen's Ahsii. v. Dominion and Can. Northern Ex­
press Coa., 14 Can. Ry. Cas. 142, followed.]

Riley v. Dominion Kxpreaa Co., 17 Can. Ry. Cas. 112.
Justifiable toi.e.—Returned empties.

The toll for a returned empty is a charge for a service distinct from 
that of handling the incoming package and the existence of this toll 
is justifiable.

Riley v. Dominion Kxpress Co., 17 Can. Ry. Cas. 112.
EXCLUSIVE OB INCLUSIVE OF DELIVERY SERVICE—RULES.

In dealing with the <|iieation whether the rules as to carriage of cream 
should provide for delivery, the Hoard follows the principle of “all or 
none" since it is unfair and inexpedient to make the use of delivery service 
at a given point optional with individual consignees.

Riley v. Dominion Kxpress Co., 17 Can. Ry. Cas. 112.

Tolls—Unreasonable—Through—Division.
A through toll of $1 per ton on moulding sand from Konthill to Toronto, 

a distance of 78 miles, whereof the Grand Trunk Ry. Co. receives 78 
cents and the Niagara, St. Catharines & Toronto Ry. Co. 22 cents, was 
held not unreasonable. [Canadian Manufacturers Assn. v. Canadian 
Freight Assn. (General Interswitching Order), 7 Can. Ry. Cas. 302, 
followed.]

Konthill Gravel Co. v. Grand Trunk and Niagara, St. Catharines & 
Toronto Ry. Cos., 17 Can. Ry. Cas. 248.

In JUST DISCRIMINATION—l*NDUE PREFERENCE—QUESTION OK FACT—COM­
PETITION BY WATER AND FOREIGN CARRIERS—COMPARISON—OVERHEAD 
OR CAPITAL CHARGES.

The Railway Act does not forbid all discriminations and pre srences, 
but only forbids unjust discrimination or under preference, t>nd whe­
ther either one or the other exists in any particular ease is a question 
of fact to be decided. Discrimination between the tolls in Eastern and 
Western Canada is not unjust, but is justified by effective water com­
petition, and by the competition of U.S. Railways throughout Eastern 
Canada (The International and Toronto Hoard of Trade Rate Case). 
Tolls cannot lie based upon consideration of the position of anyone of 
three existing lines of Railway either completed or partially completed. 
The question is what tolls are fair, irrespective of the financial position 
of any of such companies. Rates cannot lie made on the basis of cost 
plus a fixed percentage to cover overhead or capital charges [Boileau v. 
Pacific & Lake Erie Ry. Co.. 22 l.C.C.R. (140. at p. 1153. followed.] Where 
the local passenger business is conducted at a loss, no reduction in the 
rates is justified until the result is ascertained of the Improvements in 
railway grades and operating facilities, which the Ry. Co. is at. present 
making. [Pea Millers' Assn. v. Grand Trunk and Can. Pac. Rv. Cos., 
(Pea Millers’ Case), 3 Can. Ry. Cas. 433; Rideau Lumber Co. et al. v. 
Grand Trunk and Can. Pac. Ry. Cos.. 8 Can. Ry. Cas. 339; Montreal 
Board of Trade v. Grand Trunk and Can. Pac. Ry. Cos., 10 Can. Ry. 
Cas. 319; Mount Royal Milling Co. v. Grand Trunk and Can. Pac. Ry. 
Cos., 11 Can. Ry. Cas. 347; Montreal Board of Trade v. Canadian Freight 
Assn., 14 Can. Ry. Cas. 347; International Paper Co. v. Grand Trunk, 
Can. Pac. and Can. Northern Ry. Co.. (Pulpwood Case), 15 Can. Ry. 
Cas. Ill; Liverpool Corn Traders' Assn. v. Great Western Ry. Co., 8 
Ry. & Ca. Tr. Cas. 114; Pickering, et al. v. London & Northwestern Ry.
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Co., 8 Ry. & Ca. ïr. Cas. 83; Castle Trawlers v. Créât Western Ry. 
Co., 13 Ry. & Ca. Tr. Cas. 14.1; I )esel-Boettcher Co. v. Kansas City 
Southern Ry. Co., 12 I.C.R. 222; Malkin v. Grand Trunk Ry. Co. (Tan 
Hark Rates Case), 8 Can. Ry. Cas. 1 S3 ; Commercial Club v. Hattiesburg 
v. Alabama & (treat Southern Ry. Co., 10 I.C.C.R. .134. at ]». .14.1; Elder, 
Dempster Steamship Co. v. Grand Trunk and Can. Pac. Ry. Cos., 10 
Can. Ry. Cas. 334. referred to; Great Western Ry. Co. v. Sutton, L.R. 
4 II. Ij. 220, at p. 237; Niagara, St. Catharines & Toronto Ry. Co. v. 
Grand Trunk Ry. Co. (Stamford Junction Case), 3 Can. Ry. Cas. 2.10 at pp. 
2511, 200; Re Canadian freight Assn, and Industrial Corporations. 3 
Can. Ry. Cas. 427, at p. 428; Wegenast v. Grand Trunk Ry. Co. (Brampton 
Commutation Rate Case), 8 Can. Ry. Cas. 42; Toronto and Brampton v. 
Grand Trunk and Can. Vac. Ry. Cos., ( Brampton Commutation Rate Case 
(No. 2)), 11 Can. Ry. Cas. 370; Almonte Knitting Co. v. Can. Pae. and 
Michigan Central Ry. Cos. (Almonte Knitting Co.'s Case), 3 Can. Ry. 
Cas. 441 ; Canadian Oil Cos. v. Grand Trunk, Can. Pae. and Can. Northern 
Ry. Cos., 12 Can. Ry. Cas. 350, at p. 351; Blind River Board of Trade v. 
Grand Trunk and Can. Pae. Ry.. Northern Navigation and Dominion 
Transportation Cos., 15 Can. Ry. Cits. 140; Montreal Produce Merchants 
Assn. v. Grand Trunk and Can. Pae. Ry. Cos., 1) Can. Ry. Cas. 232 ; 
British Columbia Sugar Refining Co. v. Can. Pae. Ry. Co., 10 Can. Ry. 
Cas. 100, at p. 171 ; Ivanenshire Patent Fuel Co. v. London & North Western 
Ry. Co., 12 Ry. & A. 'Hr. 70; Kerr v. Cun. Pae. Ry. Co., 0 Can. Ry. Cas. 207; 
Michigan Sugar Co. v. Chatham, Wallacehtirg & Lake Krie Ry. Co., 11 
Can. Ry. Cas. 353; Regina Board of Trade v. Can. Pac. and Can. Northern 
Ry. Cos., (Regina Toll Case), 11 Cun. Ry. Cas. 380, affirmed 45 Can. 
S.C.R. 321, 13 Can. Ry. Cas. 203; British Columbia Pacific Coast Cities v. 
Can. Pac. Ry. Co.(Vancouver Interior Rates Case), 7 Can. Ry. Cas. 125, 
followed.]

Re Western Tolls (Western Freight Rates Case), 17 Can. Ry. Cas. 
123.

| Followed in Bowlby v. Halifax it S. W. Ry. Co., 20 Can. Ry. Cas. 231 ; 
West Virginia Pulp & Paper Co. et al. v. Can. Pac. Ry. Co., 23 Can. Rv. 
Cat 153.)

Express—Delivery—Limits—Zones—Graduated scale.
Municipal boundaries may usually lie taken as suitable limits for free 

express delivery service, in villages towns and small cities, hut not in 
large cities where municipal boundaries are enlarged from time to time. 
The Board established a central zone in Toronto with free pick up and 
delivery service. Outside of the central zone, additional ureas, as a toll 
zone, were established in and about Toronto comprising any place within 
half a mile from the nearest free zone limit, except the southern limit on 
the water front. A graduated scale of charges, according to weight, 
was fixed for delivery of parcels in the toll zone. After a year’s operation 
a report is to lie made to the Board, upon which a revision of conditions 
may be made if deemed necessary by the Board.

Toronto and Citizens Committee v. Express Traffic Assn., 22 Can. Ry. 
Cas. 375.

Tolls—Group area norm ext—Distance—Mileage has is.
A group toll arrangement endeavours to average distance and public 

convenience. If each point of a group is to be singled out for special 
treatment on a mileage basis, then the group disappear* and the points 
with the shortest mileage get an advantage in marketing, therefore the
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liourd cannot lightly interfere with a grouping arrangement simply on a 
presentation as to one portion of tile arrangement.

Fullerton Lu miter & Shingle Co. v. Can. Pac. Kv. Co.. 17 Can. Ry. Cas. 
71».

UXJVRT DISCRIMINATION—DISTRIBUTING—HnTM).

It is unjust discrimination to refuse to grant distributing tolls to a 
point within the Regina zone on the ground that tin* respondent had 
no direct route to the point in question, hut the Hoard cannot order a 
refund of the excess toll charged.

U-lmhart v. Can. Northern Ry. Co.. 17 Can. Ry. Cas. 1)3.

DISCRETION—VX.IIST nisi HI Ml NATION—COMPETITION.

A toll obtaining on one railway cannot la* claimed to be unjustly dis­
criminatory simply Iweause a toll on another which is put into effect 
for competitive reasons is lower, it I icing within the discretion of a carrier 
whether it shall meet competition or not.

Kd mon ton, Clover Har Sand Co. v. (Irund Trunk Pacific Ry. Co., 17 Can. 
Ry. Cas. Dû.

[Followed in Re Passenger Tolls, 2ft Can. Ry. Cas. 223; Graham Co. 
v. Canadian Freight Assn.. 22 Can. Ry. Cas. 365.]

Reason a rlk— !x>w—Hum.
A toll is unmisonable where it is too low just as much as where it is 

too high. Tolls must lie reasonable, having regard to the carrier just as 
much as to the traveling public.

Hurlington Reach Commission et al. v. Hamilton Radial Klee. Rv. Co., 
24 Can. Ry. Cas. 31».

Unjust discrimination—Different systems—Lovai, anii imported prod- 
vcts.

The difference in toll treatment la-tween two points does not neces­
sarily create an unjust discrimination since they are on different sys­
tems of railways. Upon comparing the toll on imported wood pulp with 
the toll on the local product, and taking into consideration the mileage 
involved and the terminal charges on the imported product, the Hoard 
found that the toll on the imported product was reasonable.

Howell Co. v. Grand Trunk. Can. Pac. and Can. Northern Ry. Cos., 
17 Can. Ry. Cas. 117.

UltJVST DISCRIMINATION—Mll.KAGE—TRAFFIC—SWITCHING AMI II A NTH I NO
—Competition.

When it appears that, at a large number of places in Ontario, un­
der more or less similar circumstances and conditions, no extra charge 
is made for switching traffic from sidings located between stations, 
it is unjust discrimination to make an extra charge of $3 per car for 
switching traffic of the applicant, a brick maker, from a siding 21 miles 
distant from a station, C„ who is in competition with brick makers at 
said station. [Christie, Henderson & Co. v. Grand Trunk Ry. Co., II Can. 
Ry. Cas. fil»2. followed.]

Pilon v. Grand Trunk Ry. Co., Ht ('an. Ry. Cas. 433.
[Followed in Hepworth. etc., Rriek Co. v. Grand Trunk Ry. Co., 18 Can. 

Ry. Cas. 1».

U.NJV ST DI MVRIMIN ATION—( 'OM PETITION.

It is not unjust discrimination to charge too low a toll to one market
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ait compared with that to another market, when no competition exists be­
tween them.

finest Fish Co. v. Dominion Express Co., 18 Can. Ry. Cas. 1.

Unjust discrimination—Completion of construction—Standard
TARIFFS.

Upon a section of railway lieing completed and taken over by the 
operating department the railway company should file and put in force 
standard tariffs under s. 327 of the Railway Act. 1906. There is unjust 
discrimination where an unreasonably long time elapses after completion 
before lumber mileage tolls are put in force on such section.

Riverside Lumber Co. v. Can. Vac. Ry. Co., 18 Can. Ry. Cas. 17.
[Followed in Re Edmonton Dunvegan & B. C. Ry. Co., 19 Can. Ry. Cas. 

.195.]

Change of destination—“C.L.”tbaffic in transit.
Common carriers under the jurisdiction of the Board will be allowed 

to make a uniform charge of #3 a car, as a reasonable toll for chang­
ing destination of C.L. traffic in transit.

Hyde et al. v. Canadian Freight Assn., 18 Can. Ry. Cas. 40.

Unremunerative tolls—Excessive or unfair.
The Board cannot order railway companies to put in an unremunerative 

toll so low as to be unfairly out of line with tolls which are necessary 
to be maintained in order to permit the continuance of satisfactory opera­
tion of railways, due regard lieing had to proper consideration of the 
value of the commodities shipped and the services performed; it cannot 
take into account matters of business policy and railway administration, 
hut can only inquire whether tolls are excessive or unfair.

Western Ontario Municipalities v. Grand Trunk, Michigan Central and 
Vere Marquette Ry. Cos., 18 Can. Ry. Cas.* 329.

Reduction—Increase—Flat blanket C.L.—Average revenue.
The annual statistical returns made by railway companies shewing 

the average revenue per ton per mile of all freight movements will not 
justify a reduction of tolls by the Board. In every case the trallic moved 
must be of sufficient volume and the hauls of sullicient length to insure 
proper remuneration. Without prejudice to a pending application for 
increased tolls a flat blanket C.L. toll of 50 cents per ton for any distance 
up to and including 50 miles on gravel was voluntarily eonceeded under 
s. 341 of the Railway Act. 1900. by railway companies concerned to aid 
municipalities in Western Ontario in prosecuting the “good roads" move-

Western Ontario Municipalities v. Grand Trunk. Michigan Central and 
Pere Marquette Ry. Cos., 18 Can. Ry. Cas. 329.

Joint tariff—Jurisdiction—Through tariff.
The Board has jurisdiction by virtue of the Railway Act, 1906, s. 20, 

to make a declaratory order as against the carrier that rates exacted by 
it between certain dates were illegal, although by reason of a subsequent 
change in the authorized tariff no executive order was necessary nor was 
any made by the Board. [Canadian Pacific and Grand Trunk Ry. Cos., v. 
British American and Canadian Oil Cos., 47 Can. S.C.R. 155, 14 Can. Ry. 
Cas. 201, affirmed.] S. 321 of the Act applies to all tariffs whether stand­
ard. competitive or through tariffs.

Can. Pac. Ry. Co. v. Canadian Oil Cos., 17 Can. Ry. Cas. 411, [1914] 
A.C. 1022, 19 D.L.R. 64.
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V.XJL'ST DISCRIMINATION—SAME CIRCUMSTANCES AND CONDITIONS.

A claim of unjust discrimination, lietwcen the tolls charged for de­
livery of freight at dill'vrvnt points, some of which have and others hav* 
not, further railway c<»mmunicutioii liefore finally delivery is made, can­
not he supported where the same circumstance* ami conditions do not and 
cannot exist.

Kelowna Hoard of Trade v. Canadian Pacific Ry. Co., 1T> Can. Ry. Cas 
411.

r.XJUST DISCRIMINATION—MILLING IN TRANSIT.
'Ihc Hoard, in the exercise of it* jurisdiction to prevent unjust dis­

crimination has power to order that milling in transit lie allowed to 
Hour mill owners applying therefor, upon proof that circumstances and 
conditions with respect to the traffic from the applicants’ mill are sub 
slant ially similar to those of mills already en joying such rate.

Ontario & Manitolm Flour Mills v. Can. Vac. Ry. Co., 16 Can. Ry. Cas. 
4:10.

[Followed in Sudbury Brewing etc., Co. v. Can. Vac. Ry. Co., 18 Can. Ry. 
Cas. 410.]

Reasonable—t'ont of production—Equalization.
The Hoard ha> no right to attempt to equalize geographical, climatic 

or economic conditions affecting cost of production, hut is only con­
cerned with the reasonableness of the toll which the carrier is seeking 
to collect for the transportation of a given commodity.

Canadian China Clay Co. v. firand Trunk, Can. Vac. and Can. Northern 
Ry. Cos.. 18 Can. Ry. Cas. 347.

[Followed in Rolierts v. Can. Vac. Rv. Co.. 18 Can. Ry. Cas. .100-, 
Thorold v. (irand Trunk Ry. Co., 24 Can. Ry. Cas. 1421.]

C.L.—Unit of weight—Disadvantage» of shippers—Equalization— 
Cost of production.

Railway companies are not obliged to equalize the disadvantages of 
the shippers from the standpoint of the costs of production. The basis 
of toll making so far as the unit of weight is concerned is 100 lbs., and 
the tolls vary with the weight. The Hoard will not require seasoned and 
unseasoned wood to Ik* carried at the same C.L. toll, irrespective of 
weight, in order to equalize the disadvantage arising to shippers without 
capital as compared with shippers having capital, to do so would create 
unjust discriminatory conditions. [Canadian Vortland Cement Co. v. (irand 
Trunk and Bay of Quinte Ry. Coe., !» Can. Ry. Caa. 211; Blaugas Co. v. 
Canadian Freight Assn., 12 Can. Ry. Cas. 303, at p. 304; British Columbia 
News Co. v. Express Traffic Assn., 13 Can. Ry. Cas. 176 at p. 178; Canadian 
China Clay Co. v. Grand Trunk, Can. Vac. and Can. Northern Ry. Cos., 
18 ('an. Ry. Cas. .347, followed.]

Roberts v. Can. Vac. Ry. Co.. 18 Can. Ry. Cas. 350.
[Followed in Thorold v. Great Trunk Ry. Co., 24 Can. Ry. Cas. 143.]

Ux.ivkt discrimination—Combined tolls—Through shipments.
It is not unreasonable that the combined tolls on shipments from the 

east contracted to Fort William, delivered and stored there, and subse­
quently shipped west should exceed those charged from the same eastern 
shipping point to the same western destination, for the transshipping 
of which the carrier must necessarily provide facilities at Fort William, 
as in the latter case there is but one transaction or contract, whilst in 
the former there are two, therefore it is not unjust discrimination against
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Fort William tu iiii|K>H«* a wharfage toll un shipments to that jKiitit ami 
mit tu l'XHi't it un through > ».

Fort William Hoard of Trade v. Can. Par. Ity. Co., IN ('au. Ry. Cas. 401.

l X.ll ST DISCRIMINATION—STANDARD FRKIUIIT MII.K.ViK TARIFF—tlROVI'H—
Dknhity—Main and braxvii mnfx.

Difference in density of traffic an lictween main and branch lines does 
not a Meet the application of a standard freight mileage tarilT. therefore, 
all jHiints whether on a main or hraneli line, within the same mileage 
group, should In* given the same toll and it is unjust diseriminat ion to 
make a dill'erent toll against one point of the group.

Two Creek drain <1 rowers' Assn. v. Can. Vue. Ry. Co., IS Can. Ry. Cas. 
40.1.

Poultry—C.L.—Clahnii h atiox- Fixiniikii product.

Live poultry in ear loads is not entitled to the same elassilieation ami 
the same tolls as live stock, and in making a freight toll re> of
the finished product is always taken into consideration. Poultry ship 
niants move under a lower elassilieation in Canada than in the t'liited 
States, and third-class rating for live poultry in car loads is not unrea 
son aide.

Warrington, et al. v. Canadian Freight Assn., 24 Can. Ry. Cas. 155.

UXJVHT DISCRIMINATION—NTOHAOK TOLLS—('OMI'KTITION.

The practice of railway eompanics in granting lower forwarding stor­
age tolls than the local storage tolls is not ti discrimination, because
tolls which otherwise of necessity might he charged on a parity may differ 
one front the other as a result of competitive conditions.

Port Arthur and Fort William Hoards of Trade v. Can. Pae. Ry. Co., 
18 Can. Ry. Cas. 40(1.
MILI.IXU-IX TRANSIT PRIVI LKti K— R Y • 1‘ROD ITT— l ' X .1V HT DISCRIMINATION.

No instance can lie found where a milling-in-transit privilege on the 
by-product has lieen granted, apart altogether from the main product: 
a brewing company, therefore, is not entitled to a milling-transit, 
privilege on the offal of malt grain carried by the respondent on its line 
from Fort William to Sudbury, and there brewed in the applicant's brew­
ery. Shippers are not entitled to a in-transit privilege as a mat­
ter of right, and its allowance in the public interest by carriers to ship­
pers in one section must lie without unjust discrimination to shippers in 
another section served by its line. | Koch v. Pennsylvania Ry. Co., 10 
I.C.C.R. 07Û; Ontario A Manitoba Flour Mills v. Can. Pae. Ry. Co., 10 
Can. Ry. Cas. 4.‘10. followed. |

Sudbury Brewing A Malting Co. v. Can. Pae. Ry. Co., IS Can. Ry. Cas. 
410.

Hi.ankkt tolls—Compktition—Loxo and short hauls.

Dried fruit is carried eastward from the Pacific Coast under tariffs 
giving a blanket toll of $1.10 from San Francisco to, e.g., St. Paul, Duluth, 
Kiill'alo and New York. The same toll is applied to junction points ad 
jacent to the international boundary, and there is the same toll to Winni­
peg. 'Hie toll to Toronto is the same as to Huffalo, while Montreal has 
the same toll in competition with New York. The toll to Fort William 
is the toll to Duluth, plus the by-water toll from Duluth to Fort William, 
and wharfage charges at Fort William. Competition is thus more effective 
in favour of Toronto than Fort William. There being no movement of 
dried fruit via Winnipeg and Fort William to Toronto—the traffic moving
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tlirougli Vuiti'il Staii'M points only theroforv, tlivre in no violai ion of 
the long anil short haul clause, *. .1|ft (5) of thv Railway Ad. lbbO, ami 
Ihv existing toll adjustment has not been shewn to work detrimentally 
to Fort William.

Mathias v. Can. Pae., Can. Northern and tirand Trunk Pacific 15y. Cos.,
10 Cun. Ry. Cue. 410.

Cost ok be*vick—t '.L.
V|>on the evidenve of eost of serviee the Hoard fixed $1.70 per ear as 

the proper toll for handling nil load freight t rallie lietween ear barge uml 
land team traek* or private sidings at Kelowna, ICC. | Kelowna Hoard of 
Trade v. Can. I'ae. Ry. Co., 1 ."t Can. Ry. Cas. 441. referred to.] Complaint 
against the toll of $2..’b per ear made by the respondent for handling 
ears from the dock at Kelowna to and from the various warehouses. 

Kelowna Hoard of Trade v. Can. 1‘ae. Ry. Co., lb Can. Ry. Cas. 414.

UNJUBT DISCRIMINATION AM» PREFERENCE—TRAFFIC MOVEMENT—ACTUAL 
DETRIMENT.

A mere statement as to dill'erenee of tolls is not eonelusive as shewing 
the existence id" unjust diseriinination or undue prefvreuev: there must 
be evidenee of the trallie moving and the effect thereon, and the diserimina 
lion must lie one ereating actual detriment to eompluiuunts to make it 
unjust.

London Hoard of Trade Kxpress Trallie Assn., lb Can. Ry. Cas. 4*20.

1 xiiiiiinox—Differentiation of weight».
A carrier is not justilied in imposing tolls on the same commodity dif 

fcring according to the use to which it is put. and tin* same inhibition 
attaches to a differentiation of minimum weights based on the use to which 
the commodity is put. | Riley v. Dominion Kxpress Co.. 17 Can. Rv. Cas.. 
112. followed.]

Western Retail Lumbermen's Assn. v. t anailian Ravi Ile et al. Ry. Cos., 
20 Can. Ry. Cas. Iftft.

| Followed in Hay and Still Mfg. Cos. v. tirand Trunk and Can. Pae. 
Ry. Cos., 21 Can. Ry. Cas. 4,’t. |

<Mii.iuatio.n8 — Reason a ni.k tom. — Reduction — Profit» — Minimum
WEIGHTS.

The obligation of carriers is to charge a reasonable toll, and they are 
not called ii]hiii. through the reduction of the toll, to guarantee that a 
shipper will always la* able to carry on business at a prolit. nor are car 
riers under liny obligation to so nil just their minimum weights as to off 
act any inherent disadvantages of a business. [Canadian Portland Cement 
Co. v. tirand Trunk ami Hay of tjuinte Ry. Cos., b Can. Ry. Cas. 2bb. at 
p. 210; Canadian Oil ('os. v. tirand Trunk, Can. Pae. and Can. Northern 
Ry. Cos.. 12 Can. Ry. Cas. .'bib. at p. Ifttl; Hritish Columbia News Co. v. 
Kxpress Trallie Assn.. Ill Can. Ry. Cas. 170. at p. 177. followed. |

Western Retail Lumbermen's Assn. v. Can. Pue. et al. Ry. Cos., 2b Can. 
Ry. Cas. 16ft.

| Followed in Hay and Still Mfg. Cos. v. tirand Trunk and Can. Pae. 
Ry. Co*., 21 Can. Ry. Cas. 4.T. referred to in Dominion Millers Assn, et 
al. v. Canadian Freight Assn.. 21 Can. Ry. Cas. Mil: followed in Crushed 
Stone ete. v. Grand Trunk Ry. Co.. 2.1 Can. Ry. Cas. 1.12. |

11 Hill Ell IIAHIH FOR llltANl II AND LATERAL LINK POINT».
A slightly higher toll basis is justifiable from branch and lateral line 

points than from adjacent main line points. [Almonte Knitting Co. v.
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Can. Pac. and Michigan Central Hy. Cos. (Almonte Knitting Co. Case), 
3 Can. Ry. Cas. 441 : Malkin & Soils v. Grand Trunk Ky. Co. (Tan Bark 
Rates Case), 8 Can. By. Cas. 183; Oyler et al. v. Dominion Atlantic Ry. 
Co., 2ft Can. Ry. Cas. 238, followed. |

Hunting-Merritt Luinher Co. v. Can. Pac. and British Columbia Elec. 
Ry. Cos., 2ft Can. Ry. Cas. 181.
Discretion—Tolls—Unreasonable—Terminai.—Competition by water 

—U.NJ 1ST lllscitIMIXATKIN.

If a carrier does not choose to meet water competition, the Board's whole 
right to interfere with a toll is confined to a ease where the toll charged 
is unreasonable for the services rendered, therefore, where a carrier chang­
es the route of its ear ferry it is not unjust discrimination for it to charge 
a reasonable toll for the rail haul necessitated, instead of the former ter­
minal toll only. [Plain & Co. v. Can. Pac. By. Co., ft Can. Ry. Cas. 223; 
Canadian Oil Cos. v. Grand Trunk. Can. Vac. and Can. Northern Ry. Cos., 
12 Can. By. Cas. 350; Blind River Board of Trade v. Grand Trunk, Can. 
Pac. Rys., Northern Navigation and Dominion Transportation Cos., 15 
Can. By. Cas. 14(1 at p. 15(1, followed.]

Nanaimo Board of Trade v. Can. Pac. Ry. Co.. 2ft Can. Ry. Cas. 224. 
[Reheard and affirmed in 23 Can. Ry. Cas. 1)3.]

Contract—Obligation of carrier—Adequacy of consideration.
The Board will not consider adequacy of consideration in a contract ns 

any justification for favoured treatment by a carrier of a shipper in 
respect of tolls. [Crow’s Nest Pass Coal Co. v. Can. Pac. Ry. Co., 8 Can, 
Ry. Cas. 33, at pp. 4ft, 41, followed.]

Lake Superior Paper Co. v. Algoma Central & Hudson Bay Ry. Co., 22 
< an. Ry. ( as. 861.

Reasonableness—Traffic movement—Main and branch lines.
In dealing with the reasonableness of tolls charged on a slight traffic 

movement, the Board has recognized that under certain conditions tolls 
to or from a point on a brunch line may lie higher than in the case of a 
main line movement. [Almonte Knitting Co. v. Can. Pac. and Michigan 
Central Ry. Cos. (Almonte Knitting Co. Case), 3 Can. Ry. Cas. 441 ; 
Malkin & Sons v. Grand Trunk Ry. Co. (Tan Bark Rates Case), 8 Can. 
Ry. Cas. 183. followed.] A somewhat higher toll basis is justifiable, where, 
on account of the urgency of the grain movement, leave is given before 
complet ion to a branch line to engage in the carriage of traffic. In gen­
eral standard mileage tolls may properly la» charged to the junction point 
where the special mileage tolls liecome effective on the branch line.

Oyler et al. v. Dominion Atlantic Ry. Co., 2ft Can. Ry. Cas. 238. 
[Followed in Hunting-Merritt Lumlier Co. v. Can. Pac. and British Co­

lumbia Klee. Ry. Cos., 20 Can. Ry. Cas. 181.]

I ‘EKK »D OF CONTI M A NC R—( APITAL—1NVE8TMENT—COM M ITM ENTS.

While it is proper to take into consideration the period a toll has been 
established, the investment of capital made in the lielief that such toll 
would continue and the further commitments made, there is no property 
in a toll, mere continuance is only one factor, its general reasonableness 
must be considered. | International Paper Co. v. Grand Trunk, Can. Pac. 
and Can. Northern Ry. Cos. (Pnlpwood Case), 15 Can. Ry. Cas. Ill, 
followed.]

Lake Superior Paper Co. v. Algoma Central & Hudson Bay Ry. Co., 22 
Can. Ry. Cas. 361.
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Blanket toll—Development of traffic—Résultant profit—Obligation
—Unduly low basis.

A blanket toll put in for development of traffic, with but little attention 
to the resultant profit, does not create an obligaion to continue an unduly 
low toll basis. [International Paper Co. v. Grand Trunk, Can. Pac. and 
Can. Northern By. Cob. (Pu Ip wood Case), 15 Can. By. Cas. Ill, followed. | 

Lake Nujierior Paper Co. v. Algonia Central & Hudson Bay By. Co., 22 
Can. By. Cas. 3til.

BeAHONABLEXF.SS — .JURISDICTION — COST OF PRODUCTION — WEIGHTS —
Increased efficiency of rolling stock—Classification—Carrying
POWER OF CAR.

The Board is not concerned with equalizing costs of production ; its 
jurisdiction relates only to reasonableness of tolls. [Hudson Bay Mining 
Co. v. Great Northern By. Co.. 10 Can. By. Cas. 254, at p. 2.19 ; Canadian 
Portland Cement Co. v. Grand Trunk and Bay of Quinte By. Cos., ft Can. 
By. Cas. 20ft. at p. 211. followed.] In fixing a C.L. minimum, it is in the 
general interest to increase loading wherever reasonably possible and 
thereby increase the efficiency of the rolling stock. In matters of classi­
fication and tolls established trade conditions or obligations, while not 
of necessity and conclusive obstacles in the way of change, must be consid­
ered ; it is a question of judgment what is a fair mean between the physi 
cal carrying power of the car and the public interest ns affected thereby 
and the conditions under which business is carried on. [Western Retail 
Lumbermen's Assn. v. Can. Pac., Can. Northern and Grand Trunk Pacific 
By. Cos.. 20 Can. By. Cas. 155, referred to.]

Dominion Millers Assn, et al. v. Canadian Freight Assn., 21 Can. By. 
Cas. S3.

Unjust discrimination—Jurisdiction—Refund.
It is unjust discrimination, other things being equal, to charge a higher 

foil from one point of origin as compared with another, at practically 
the same distance from the same point of destination. 'Hie Board has no 
jurisdiction to direct a refund of a portion of a toll charged and collected 
under a tariff legally in force. [Montreal Board of Trade v. Grand Trunk 
and Can. Pac. By. Cos., 14 Can. By. Cas. 351; Dominion Sugar Co. v. 
Grand Trunk, Can. Pac., Chatham. Wallacehurg & Lake Erie and Per© 
Marquette By. Cos., 17 Can. By. Cas. 24ft. at p. 247, referred to.]

Midland Lumber Shippers v. Grand Trunk By. Co., 22 Can. Ry. Cas. 
3S7.

| Followed in Nanaimo Board of Trade v. Can. Pac. Ry. Co., 23 C^n. 
Ry. ( as. 02.]

Unjust discrimination—Discretion of carriers—Competition of mar 
kets—Export—Parity of ports.

Subject to the provisions of the Railway Act with respect to unjust 
discrimination, it is entirely within the discretion of carriers whether they 
shall or shall not fix tolls to meet the competition of markets. When ex­
port tolls have been installed the Board has directed their continuance or 
re-establishment to maintain a parity of ports, but the Board will not 
direct export tolls to lie put into force where no such tolls have existed. 
|Montreal Produce Merchants Assn. v. Grand Trunk and Can. Pac. By. 
Cos., ft Can. Ry. Cas. 232; British Columbia Sugar Refining Co. v. Can. 
Pac. By. Co., lft Can. By. Cas. 1(19 at p. 172; Canadian Lumbermen’s Assn, 
v. Grand Trunk, etc. By. Cos., 1ft Can. Ry. Cas. 300 at p. 31ft; Canadian 
Oil Cos. v. Grand Trunk, Can. Vac. and Can. Northern Ry. Cos., 12 Can.
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Ry. C'a». 350 at p. 356; Kdnioiiton Cloverbar Sand Co. v. (•rami Trunk 
Pacific R y. Co., 17 Can. Ry. Cas. il.l at p. 07, followed. British American 
Oil Co. v. Grand Trunk Ry. Co. (Stoy Oil Case). 0 Can. Ry. ( as. 17H at 
p. 184; Dominion Millers Assn. v. Grand Trunk and Canadian Pacific Ry. 
Co».. 12 Can. Ry. C'a». .'16,*1. referred to.J

Graham Co. v. Canadian Freight Assn., 22 Can. Ry. Cas. 355.
( OMI'KTITIOX || Y WATKR—Vn.IVNT IUS<KI Ml NATION.

It is not unjust discrimination nor undue or unreasonable prejudice 
or disadvantage under as. .*115 (.">>. .‘118 of the Railway Act, 1006, for a 
carrier to charge lower than normal toll from the point of shipment to a 
destination point owing to effective water competition, than on shipment» 
from the same point to an intermediate point where such competition is 
not effective.

Chatham et al. v. Can. Pac. Ry. Co.. 22 Can. Ry. Cas. 301.

l.xcKKARB — Justification — Banin — Rkanonn — Inahkquatk rktvrnh 
—1 rity—( *o u prime » x.

Notwithstanding that standard tariffs of toll have heretofore been 
tiled with and approved by the Board as required by s. 327 of the Railway 
Act. 1006, and that the increased tolls proposed by the applicants to lie 
imposed under special tariffs of tolls an- lower than those set out in such 
standard tariffs of tolls, the onus is nevertheless upon the applicants to 
shew cause for the increase of tolls under the present special tariffs of 
tolls which must primft facie Is* considered to have been fixed as fair and 
reasonable. To justify increase in tolls under special freight tariffs of 
tolls the applicants must shew that the existing tolls have been found 
to lie iinremunerative; that costs have increased: or that conditions or 
exigencies of trafiic have changed: and only such increase will In* authorized 
as are just and reasonable under existing conditions. The Board found 
that railway operating expenses had necessarily increased both per mile of 
line and per train mile and that the percentage of increase of cost per train 
mile Iwtween 1809 and 1014 greatly exceeded the increase of earnings 
per train mile notwithstanding greatly increased trafiic and many econo­
mies effected by increased locomotive power, I sitter grades and more 
effective loading. Having taken into consideration the position of the 
three chief railways respectively which are subject to the Board's juris­
diction in Kastern Canada, the Board found that no injustice could he 
done the »hip|icr by selecting the actual results of the earnings of the 
Grand Trunk Railway Co. as a basis of tolls; hut, in so doing, the Board 
refused to take the capital cost of the line as carried on the company’s 
(sinks as a criterion, holding that trafiic could not move under tolls fixed 
with reference to that cost, which included reconstruction charges, made 
inadequate allowance for depreciation and was excessive in comparison with 
the cost of lines recently constructed. Freight tolls in Pastern Canada 
should not be called upon to support investments by the Grand Trunk 
in the Grand Trunk Pacific or deficits upon operation of subsidiary lines 
in the Vnited States, notwithstanding that these subsidiary lines 
a large tonnage to la* carried over the enmpaany's lint* in Canada. In 
the interest of shippers and the public, railway companies should lie a I 
lowed to charge tolls which will yield a return sufficient to provide fa 
eilities and rolling stock. The Board found that economies had liecn forced 
upon the Grand Trunk which must result in inferior accommodation and 
service and which could not continue without great loss and income 
nience to the shipping and traveling public. Taking for comparison the

9055
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capital cost respectively of certain lines recently built and allowing (i per 
cent as a fair interest return, tlic Board found that the earnings per mile of 
the (irand Trunk under existing tolls and conditions fell considerably short 
of the earnings required to provide adequate returns with reference to these 
standards, 'lolls in Eastern Canada and in Western Canada should he 
brought to a parity, so far as this can reasonably la* done, Ijoss of 
trallie by reason of competition of new lines, or the need of new lines 
themselves for t rallie returns which would make them self-supporting, does 
not in itself justify increase of tolls. Advances in tolls cannot be al­
lowed simply lieeause the carriers require money ; nor can percentage in­
creases be authorized simply to augment revenue; each toll must lie de­
termined with regard to its reasonableness for services performed. On 
the facts presented, the Board found that in general a case for increase 
of tolls in Eastern Canada had been made out and that increases should 
lie made where the different industries could fairly and reasonably hear 
such increases.

lie Eastern Tolls, 22 Can. By. Can. 4.
[Followed in Dominion Millers Assn. v. Grand Trunk. Can. Pae. By. Cos., 

22 Can. By. Cas. .*11)3; West Virginia Pulp 4 Paper Co. et al. v. Can. Pae. 
By. Co.. 23 Can. By. Cas. 153.]

Increase—Jurisdiction—War measures—Limitation—Générai, advan­
tage of Canada—Discrimination—Un remunerative—Cost of
MAINTENANCE AND OPERATION.

The War Measures Act. 5 Geo. V'. c. 2. dot's not confer on the Board 
any jurisdiction to increase tolls, or to advise the C.overnor-in-Couneil 
to inerease them, in aid of the finances of carriers; the Board's juris­
diction in that regard is that given by the Bail way Act. The Act tlO-lil 
Viet. e. 5. ( D.) providing for a subsidy to the C.P.B. Co. in respect of the 
“Crow’s Neat line” and for a limitation of freight tolls on lines then in 
operation between Fort William and points to the west thereof, is a 
special Act within the meaning of s. 3 of the Bail way Act, 190th It 
therefore over-sides any provisions of the Bail way Act inconsistent with 
it and limits the general jurisdiction of the Board as to tolls. The 
Board has no power to advance tolls on the f.P.li. within that territory 
lieyond the maximum fixed by the special Act. The Manitoba statute 
(11)01, e. 30) limiting tolls to be charged over lines of the C.N.fi. System 
within that province is ultra vires as regards the C.N.B. Co., a Dominion 
corporation ; and as regards subsidiary companies incorporated by the 
province and subsequently declared to Is» the general advantage of Cana­
da; it is superseded by the Bailway Act in so far as the two are incon­
sistent, and also by 1 Edw. VII. c. 53. s. 3 (I).), so that the Board's gener­
al jurisdiction under the Bail way Act as to tolls is not limited or affected 
thereby. The Board in considering tolls to lie authorized declined to give 
effect to an agreement to limit tolls made between a railway company 
and a province and confined by provincial legislation, where the com­
pany had afterwards passed under Dominion jurisdiction, and the agree­
ment if observed would either have prevented an increase of tolls necessary 
in the public interest, or resulted in discriminatory lower tolls in that 
province as compared with other provinces with similar conditions. 
|Crow’s Nest Pass Coal Co. v. Can. Pae. By. Co., 8 Can. By. Cas. 33. at p. 
41: llegina Board of Trade v. Can. Pae. and Can. Northern By. Cos. 
(llegina Toll Case), 11 Can. By. Cas. 380. at p. 301, followed.| The Board 
can neither order nor enforce tolls which are unremunerative to the ear* 

Can. By. L. Dig — 50.
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Hers without infringing the principle of the Railway Act by denying car­
riers a fair and just toll. An unduly low rate constitutes an unreasonable 
rate just as much as an unreasonably high one and the question whether 
a rate is unduly low or unduly high can only he determined with n 
knowledge of the cost entailed by the service. An agreement to limit 
lolls entered into by a railway eompaany will not be enforced or regarded 
by the Hoard unless made binding upon the Hoard by valid enactment, if 
it is found that the tolls agreed upon are unreinnnerative and improvident, 
so that the rail" cannot be properly maintained and operated. In 
the public interest, when tolls reserved by contract prove unreasonably 
low in the face of changed conditions and increased costs, the tolls must 
lie made reasonable notwithstanding the contract. [British Columbia 
Pacific Coast Cities v. Can. Pac. Ry. Co. (Vancouver Interior Hates Casei, 
7 Can. Ry. Cas. 128, at p. 14«i, followed.] Holding that under 110 4M 
Victoria, c. 5, it could not increase rates beyond the maximum rates there­
by fixed on lines of the C.P.R. Co. in operation when that Act was passed, 
tile Hoard also held that to prevent discrimination the same maximum 
should he applied to the whole system of that company as now operated; 
and that similar rates must lie applied to other railways in the territory 
affected. The Hoard, having regard to increased cost of maintenance and 
operation and finding the tolls therefore charged had been unremunerative 
and insufficient to ensure a proper service, authorized the railway companies 
concerned to submit new standard freight and passenger tariffs providing 
for a general increase of maximum mileage tolls on a percentage basis, 
subject to the ('row's Nest Pass agreement and statute (60-411 Victoria, 
c. 8), and to certain provisions and exceptions set out in the judgment 
of the Hoard.

Re Increase in Passenger and Freight Tolls (Increase in Rate Case), 
22 Can. Ry. Cas. 40.

[Followed in Montreal & Southern Counties Ry. Co. v. (» reçu field Park 
et al., 23 Can. Ry. Cas. 106; Hamilton Radial Electric Co. v. Hamilton, 23 
Can. Ry. ( as. 114.

Measure of toll—Different scheduler—Reason aiu.eners.
The toll charged by one carrier is not necessarily a measure of what 

another should charge. Conversely it would appear that where different 
schedules are voluntarily adopted the higher toll existing on one railway 
is no conclusive measure of the toll properly chargeable for the same 
distance by the other carrier. [Dominion Sugar Co. v. Canadian Freight 
Assn., 14 Can. Ry. Cas. 188, at p. 192. followed.] A consideration of the 
tolls in themselves, as well as a comparison with those the Board has 
found reasonable, shews that a toll from llagcrsville to Windsor on a 6."i 
cent liasis is out of line, therefore a toll not exceeding 78 cents from 
Hagersville to Windsor is reasonable. [Doolittle et al. v. (fraud Trunk and 
Can. Pac. Ry. Cos. (Stone Quarry Tool Case), 8 Can. Ry. Cas. 10, fol­
lowed.]

Hagersville Crushed Stone Co. v. Michigan Central Ry. Cb., 22 Can 
By. ( as. 84.

Water competition—Local movement—Terminal chargea.
A tariff quoting a toll from Sorel to Montreal on steel forgings "issued 

to meet water competition,” but which does not limit the movement un­
der it, covers either a local movement to Montreal or to the ship-side at
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Montreal for export, and a further charge to eover “terminal charges” 
at Montreal cannot lie supported under it.

Munit ions & Machinery v. Quebec, Montreal & Southern lly. Vo. (Shell 
Forging* Case), 22 ( an. Ry. Vas. 110.

Imukask—Rita son for—“Scrrau" iiktwhn compktihiuk All-rail ami 
BAIL AND XV AIK It TOLLS.

The Board will not authorize an increase of remuneration in lake and 
rail tolls for the purpose of lessening a prohibitive “spread” between them 
and all-rail tolls of the same and other carriers between the same points, 
in order to induce part of the tradie to move all rail and so to prevent the 
all-rail tolls from being “eut" by a carrier having no lake and rail route 
and desiring to participate in the trallie. Having regard to the decision in 
the Eastern Rates Vase (Re Eastern Tolls. 22 Van. Ry. Vas. 4), allowing 
an increase in general freight tolls east of Fort William and the reasons 
for that decision, the Board held that reasonable increases in the tolls 
on grain and grain products east of Fort William should lie allowed, and 
approved revised tolls accordingly.

Dominion Millers Assn. v. < ira ml Trunk and Canadian Pacific Ry. Cos., 
22 Can. Ry. Vas. 393.

Com pari nos—M< >vkm k x t— Labi. r.
Tolls for crushed stone of $1.10 and 70 cents per ton from Burritt*. 

Ontario, to Montreal. 121 miles, and to Ottawa, .'14 miles, respectively, 
were found not to Ik* unreasonable in comparison with other tolls in force 
in the same territory and the large movement of crushed stone there­
under. | Doolittle et al. v. tira ml Trunk and Can. Pac. Ry. Vos. (Stone 
Quarry Toll Vase), S Van. Ry. Vas. 10, at p. 13, distinguished.]

Provincial Stone & Supply Co. v. Can. Pac. Ry. Co., 22 Can. Ry. Cas. 
411.

fFollowed in Crushed Stone ete. v. Grand Trunk Ry. Co., 23 Can. Ry. 
Vas. 132.

.IVRINIIICTION—Toi ls—Invkrasik—Mpxu ipal aukkk.mknth—By law.
Where, under the Act of incorporation of a railway company, munici­

palities are given power to enter into franchise agreements and pass 
franchise by-laws, and by special Act, 7 & S Kdw. VII., c. 117 (D), de­
claring such railxvay to he a xvork for the general advantage of Canada, 
it xvas enacted that the provisions of any immieipnl by-law relating to 
the company, or agreement between it and any municipality, were not 
to lie affected, the company is hound by them, and the Board has no pow­
er to increase the tolls contrary to the terms of such agreements and by­
laws. [Increase in Rates Vase, 22 Van. Ry. Vas. 49. at pp. 57-410, fol­
lowed.]

Hamilton Radial Elee. Co. v. Hamilton, et al.. 23 Van. Ry. (’as. 114.

Traffic moyf mkxt—Shortkr bolt»— Milraokk—Dihcrrtion— Com phi 
tiox—Common district.

It is the duty of a rail carrier in the interest of the shippers to take 
the shorter, more direct, more economical tariff movement route, hut 
since under the present toll situation the whole of the economy is obtained 
hv the rail carrier, the mileage via the tadysmith transfer ought to be 
reduced to the mileage via the Ksipiimalt transfer to Nanaimo, and the 
mileages of stations served l»v the Ijadysmith transfer reduced in the 
same manner plus the mileage from Ladysmith to destination. 'ITie main 
<j nest ion in this case relates to the terminal toll xvhieli represents the
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toll quoted from points in eastern territory to those in western ami 
vice versa, where the movement is open by water, or where the distance 
from water is so short that the combination rail and water toll is lower 
than the regular all rail toll, the Hoard has invariably held that car­
riers, in their discretion, may or may not meet water competition or 
competition of any form, and may elect to attempt to get business at 
small remuneration or do without it altogether, subject to the qualifica­
tion that when competition is met the competitive toll should Ik* extended 
to «II points in a common district where similar operating and traffic con­
ditions obtain. The volume of traffic moving by water into Nanaimo being 
very small as compared with that into Victoria, conditions arc dissimilar, 
there is no unjust discrimination. [Nanaimo Hoard of Trade v. Can. 
1‘ac. Ry. Co.. 20 Can. Ry. Cas. 224, reheard aand affirmed; Hritish Colum­
bia News Co. v. Kxpress Traffic Assn., l.'l Can. Ry. Cas. 176: Midland 
Lumlier Shippers v. (Irand Trunk Ry. Co. (Vine Lath Refund Case), 22 
Can. Ry. Cas. .187, followed.)

Nanaimo Board of Trade v. Can. Pae. Ry. Co., 21 Can. Ry. Cas. 02.

I IlSC'IU MIX AVION—V NDUR PRKFKR KNC K.

A toll of 22 cents |»er 100 pounds on newsprint paper from Thorold, 
Ontario, to Chicago, Illinois, U.S.A., was not found to constitute an un 
just discrimination or undue preference in favor of competitors in the 
( hicugo market.

Ontario Paper Co. v. (irand Trunk Ry. Co.. 24 Can. Ry. Cas. 177.

.IcKiHDicnoN—Aorkkmkxtn—Legislation—Approval ok Hoard.
Agreements between municipalities and a railway company do not oust 

the jurisdiction of the Dominion Parliament and the Hoard in their ail- 
ministration of the Railway Act and in the fixing of tolls. Inasmuch 
as the agreements in question have not been validated by legislation and 
submitted to or approved by the Hoard, and in view of the greatly in­
creased costs of trails|»ortation, the Board finds the increased tolls de­
sired by the applicant to l»e just and reasonable, [lie Increase in Passen­
ger and Freight Tolls (Increase in Rate Case), 22 Can. Ry. Cas. 411; 
Lyons Fuel & Supply (îo. v. Algomn Central Ry. Co., 2.1 Can. Ry. Cas. 140. 
followed.)

Montreal & Southern Counties Ry. Co. v. Creculicld Park, et al., 2.1 
Can. Ry. Cas. 100.

Unjust discrimination—Contract fixino low tolls.
The Hoard will give no effect to a contract fixing a toll so unreasonably 

low and so out of pro|sirtion to the general scale, that it constitutes in 
effect unjust discrimination in favour of one shipper as against other 
shippers on the respondent carrier's line. The Hoard ordered the respond­
ent to remove such unjust discrimination by tiling tariffs providing for a 
fair and reasonable toll.

Lyons Find & Supply Co. v. Algoma Central & Hudson Hay Ry. Co., 
2.1 Can. Ry. Cas. 140.

| Followed in Montreal 4 Southern Counties Ry. Co. v. (ireenfield Park, 
et al., 2.1 Can. Ry. Cas. 100.

I .OWKR TOLLS—Com PETITION—11 Al I H—TkKM INAL POINTS.
Under s. 310 (5) of the Railway Act. 1000. where traffic moves under 

substantially similar circumstances and conditions, carriers are justi­
fied in charging lower tolls to Victoria. B.C., an ocean terminal point, 
for the longer haul than for the shorter haul to Sidney, B.C., an inter-
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mediate point, where Victoria is, and Sidney is not, subject to com­
petition.

Sidney Board of Trade v. tirent Northern Ry. Co., *23 Cun. Ry. ('as. 173.

DISCRETION — JURISDICTION — REASON A III.K — COMMODITY TOLLS —Mill.
AUK SCALE.

Tlie jurisdiction of the Board as to tolls concerns only their reasonable­
ness; no matter bow much the development of an industry may In* in 
the public interest, the Board is not authorized to Ik» an arbiter of in­
dustrial or public policy and cannot strike a low toll basis, independent 
of its reasonableness, but carriers may in their discretion install devel­
opment tolls. [British Columbia News Co. Kx press Trnllic Assn., 13 
Can. Ry. Cas. 178; Messiah v. Can. Pac. Ry. Co., 17 Can. Ry. Cas. 88, at 
p. 90; Western Retail Lumbermen's Assn. v. Can. Pac., Can. Northern and 
(•rand Trunk Pacific Ry. Cos., 20 Can. Ry. Cas. lftft, at p. 158, followed.) 
Comparing the commodity mileage scale on agricultural limestone with 
the special commodity tolls on crushed stone, and taking into considera­
tion that the volume of trnllic of agricultural limestone to large con­
suming points is not comparable with crushed stone, and that the latter 
commodity has been granted low c< mmodity tolls by the carriers in their 
discretion, it lias not been established that the existing toll basis is un­
reasonable. [Provincial Stone & Supply Co. v. tirand Trunk Ry. Co., 
22 Can. Ry. Cas., 411, at p. 413. followed.)

Crushed Stone, etc. v. (2rand Trunk Ry. Co.. 23 Can. Ry, Cas. 132.

C. Continuous Route; Joint Tariffs.
Conti nous boute—Joint tariff—Link of railway and water line.

A line of steamships operated by a railway company running to ports 
reached by the line or lines of another company does not constitute there­
with a continuous route within the meaning of ss. 260. 207 of the Railway 
Act, 1903. An application by the first-named company to compel the second 
company to enter into a joint tariff with it under these sections was dis­
missed. Ns. 253, 271 relate solely to railway traffic, and not to traffic 
between a line of railway and water line.

Algoma Central & Hudson Bay Ry. Co. v. (Jrand Trunk Ry. Co., ft Can. 
Ry. Cas. 196.

Interchange of traffic—Branch i ink—Co vit n rocs route.
(irand Trunk Ry. Co. v. Can. Pac. Ry. Co. and London (London Inter­

switching Case), 6 Can. Ry. Cas. 327.
[See note of this ca*e under Branch Lines and Sidings.)

Interchange of tariff—(ïknerai. intebhuttvuixu order— Public in­
terest.

Application for the rescission of the judgment, ami order of the Board 
of July 20 and 2ft, 190ft, respectively (tirand Trunk Ry. Co. v. Can. Pac. 
Ry. Co. and London, affirmed by the Supreme Court. 6 Can. Ry. Cas. 327). 
and to substitute the tolls chargeable under the (ieneral Interswitching Or­
der of July 8, 1908:—Held, (1) that the ation should be refused.
(2) That since the ant was given greater facilities than it would be
entitled to under the (Ieneral Order it should continue to pay the tolls 
now in force. Commissioner Mills concurred with the Chief Commissioner. 
The Assistant Chief Commissioner, dissenting, that railway companies who 
had special facilities at certain points might then be justified in apply­
ing to the Board for exemption from the (Ieneral Order, but that such 
a course would be detrimental to the public interest ami would weaken 
the benefits to the public from uniformity of practice, [tirand Trunk Ry.

5
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Co. v. ('an. Pue, Ry. Co. anil London (London Intcrswitching Case). 6 
Can. Ry. Cas. .‘127. alliniied.J

Can. Par. Ry. Co. v. (Irund Trunk Ily. Co. (Uindoii Intcrswitching Case), 
1.1 Can. Ily. Cas. 4.'lf>.

[Followed in Fergus v. (Land Trunk Ily. Co., 18 Can. Ily. Cas. 42.]

•loiXT TARIFFS—llEAKOX AIII.KNKSS—THROUGH RATES—( OXTIXVOI H ROUTE.
The Alguina Central &. Hudson Bay Ily. Co. applied to the Board for an 

order directing the (Land Trunk Ry. Co. to make a joint tarilF with them.
I lie steamers of the applicant railway wished to obtain a joint tarilf with 

the (irand Trunk so as to com fade for t rallie from points in Ontario reached 
hy the lines of the (irand Trunk and carry such t rallie from lake port* 
by their steamers to ports in Northern Ontario and vice versa reached 
by their steamboats and railways. The G rand Trunk Ry. Co. has now 
a similar joint tariff arrangement with the Northern Navigation Co.:— 
Held. (1) that the applicant has not proved that there is a public in. 
t crest involved, or (2) that I lie existing rate arrangement is unreasonable.

Algunia Central & Hudson Bay Ily. Co. v. (irand Trunk Ily. Co., 8 
Can. Ily. Cas. 41$.

Classification—Joint tariff—Continuous route—Through rate—For­
eign and Canadian carriers—Refund.

Application to the Board under ss. .‘117. 321 (Subss. 2, .‘1, 4), 323, 333. 
131, 331 i, 338 of the Railway Act, 1JHH1, to ascertain the legal rate on crude 
"il from Stoy, Indiana, to Toronto. The Indianapolis Southern Ry. Co. 
on whose line Stoy is a station, tiled with the Board on December 111th, 
HMH», a joint tariff making the joint tifth-class rate twenty cents per hun­
dred pounds from Stoy to Toronto. Prior to January 1st, 11107, crude oil 
had no classification, but on that date the official classification coming 
into force in the In Red States placed it in the fifth class this classifica­
tion being used by the (l.T.ll. Co. Prior, however, to the coming into force 
of this classification the (l.T.ll. Co. on November 30th, 1006, issued and 
tiled with the Board an ‘‘exception” refusing to honour on petroleum 
and its products the fifth-class rate from points in the Tinted States to 
|Hiints in Canada, and provided that on such traffic from frontier or junc­
tion points the local or special commodity rates would govern. The G.T.R. 
Co. admitted that the joint rate was not unreasonable or unprofitable to 
them and that the local rate was intentionally made excessive to keep out 
oil from the United States:—Held ( I i. that the “exception** tiled by the 
(l.T.ll. Co. had no effect and the procedure provided by the Railway Act, 
litOff. s. 338, must govern. (2) That if a railway company in the United 
States without the approval of tin* connecting carrier in Canada files a 
joint tariff in which the latter does not desire to participate, the Canadian 
company should apply under s. 338 to have it disallowed, and if this is not 
done then the tolls provided in such joint tariff are the only tolls that 
ran lie charged until such tariff is superseded or disallowed by the Board. 
(3) That if the Canadian railway company desires any change to lie made 
in any classification used in the United States for such joint tariff", it 
•diould apply under subs. 4, s. 321. (41 That the legal rate chargeable
on the shipments in question is twenty cents per hundred pounds and that 
the (LT.R. Co. should la- at liberty to refund the difference between such 
rate and the sum collected by it.

British American oil Co. v. Grand Trunk Ry. Co., 1) (Jan. Ry. Cas. 178.
[Affirmed in 43 Can. 8.C.R. 311; Il Cnn. Ry. Cas. 118; referred to in 

British American Oil Co. v. Can. Vac. Ry. Co., 12 Can. Ry. Cas. 327; Can. 
Oil Co. v. Grand Trunk, etc., Ry. Co., 12 Can. Ry. Cas. 334.]
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Til lioriill TRAFFIC—Joi XT INTERNATIONAL TARIFF*—Fli.IXti IIV FOREIGN
COMPANY.

I itdvr s. 33ti of thv Railway Art, 1110(1, tariff* tiled by foreign railway 
companies for rates on through traffic originating in foreign territory, to 
be carried by continuous routes owned or operated by two or more com­
panies from foreign points to destinations in Canada, are effective and 
binding upon all Canadian companies participating in the transportation, 
although not expressly assented to by the latter, and may Ik» enforced by 
the Hoard against such Canadian companies. Anglin, .1., contra. I’cr 
Anglin, J. (dissenting) : The Railway Act requires concurrence by the 
several companies interested us in other joint tariffs on through traffic 
mentioned in the Act. British American Oil Co. v. (irand Trunk Ry. Co., 
0 Can. Ry. Cas. 178, affirmed.

(•rand Trunk Ry. Co. v. British American Oil Co., 11 Can. Rv. Cas. Ils, 
43 Can. 6.C.H. 311.

f Followed in Créât Northern v. Can. Northern Ry. Co., 11 Can. Ry. Cas. 
4*2.1 ; referred to in British American Oil Co. v. C.P.R. Co.. 12 Can. Ry. 
Cas. 327 : Can. Oil Co. v. (irand Trunk, etc., Co., 12 Can. Ry. Cas. 331.)

Through traffic—Joint tariff—Freight and passenger toi.i.k—Class

AND COMMODITY TARIFFS—RaII. AND WATER ROUTE—DISCRIMINATION.

Complaint alleging that the tolls in the joint freight tariff C.R.C. No. 
0. tiled by the respondent for transporting traffic by a rail and water route 
( known as the White Pass and Yukon Route ) from Skagwav in Alaska, 
a foreign port, through a portion of British Columbia to White Horse in 
the Yukon Territory, by rail, and thence by water to Dawson were unrea­
sonable and excessive. The respondent's rail and water route had four 
months of profitable traffic during the season of navigation from about 
.lune 1st to (letolier 1st. It was alleged that when navigation closed the 
local traffic did not meet the operating expenses and the business was prac­
tically all through traffic inbound. For the purpose of relevant comparison 
the grades are on the whole more favourable on the Canadian Pacific Rail* 
way's Mountain Division than on the respondent's railway and the tolls 
on that division are the next highest to those on the respondent’s railway. 
In both case* the business was almost all through traffic, and it was alleged 
that the local traffic did not pay operating expenses. The Canadian Pa­
cific carried through traffic throughout the year on the Mountain Division. 
It was found impossible to ascertain upon the evidence or by an investiga­
tion of the respondent's records the true cost of the railway. The respond­
ent offered no evidence of physical valuation of the undertaking in its 
present condition or of the cost of reproduction:—Held. (11 that the tariff 
C.R.C. No. 11, was unreasonable and excessive. (2) That through joint 
tariff tolls must lie prepared and substituted for C.R.C. No. 11. shewing a 
reduction of 33:\ per cent on passenger and freight traffic, these tolls to 
Ik» a maximum to interim»diate points, between the international lsmndary 
and White Horse, lower tolls to or from the said points not to Is» affected. 
(3) That the Board has only dealt with the class tariff, but will not allow 
a commodity tariff on ores or concentrates unjustly discriminatory against 
White Horse. (4) That it is equally the duty of the Board to protect 
capital invested in the railway by its stockholder* as to protect the : 
against unjust tolls being charged by those operating the railway. (5) 
That the tolls enforced upon a railway should not Is» reduced if only *uf 
licient revenue is produced to pay the proper excuses of maintenance of 
way and equipment, transporting of traffic, general expenses, fixed charges 
and a fair dividend upon the capital invested, (til That while the ton- 
mile toll is not an infallible measure of the reasonableness or otherwise

2
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of a toll, it should be given duo weight. [Dawson Board of Trade v. White 
Pass & Yukon lty. Co., J) Can. By. Cas. 11*0. and Conrad Mines v. White 
Pass & Yukon By. Co., 11 Can. By. Cas. 138, referred to.]

Dawson Board of Trade v. White Pass & Yukon By. Co. (No. 2», 11 
Can. By. Cas. 402.

| Beversed in 13 Can. By. Cas. 527.]

Joint tariff—Freight anii passenger tolls—Bkimctiox—Kahn inch and
OPERATING EXPENSES.

A|i|ilieation for rescission of the order of January lsth, 1011, reducing 
the tolls charged by the respondents by one-third. By that order the 
respondents were directed, upon through trallie from Skagwuy to White 
Horse, and upon local t rallie between points on the portion of the rail­
ways in Canada, to substitute for their existing class and passenger tariffs 
new joint ta rills of freight and passenger tolls reduced bv at least one- 
third in each case, on the rail division of their undertaking. The respond­
ents shewed, by reference to statistics of their earnings and operating 
expenses, that if the proposed reduction took effect they would lie unable 
to pay interest upon the bonded indebtedness, that no dividend could he 
paid upon the stock and the railway would pass into the hands of a re­
ceiver. The respondents undertook voluntarily to make some reduction in 
certain of the tolls charged on the freight and passenger t rallie upon the 
rail and water divisions of the undertaking. The applicants contended that 
during the “boom’' period the stockholders had been repaid in stock and 
cash dividends all the moneys originally invested :—Held I 1 ). that tin* re­
duction in tolls directed by the said order should not be made. (2) That 
although it was of great importance that tin1 public should be protected 
from extortionate or unreasonable transportation charges, it was equally 
important that capital invested in transportation companies should be 
permitted to earn fair and reasonable dividends. (3) That carriers should 
have the opportunity of earning not only enough to pay the interest upon 
their bonds but also a fair return upon the actual capital invested in their 
railways. (4) That if the stockholders had been repaid in dividends the 
whole of the original investment that was no reason why they should not 
continue to receive a fair return upon the capital invested. (5) That the 
voluntary changes in the tolls might be put into effect in order to see 
what the result would be, upon which any further intervention by the 
Board would depend, after the next year’s operations. [Dawson Board of 
Trade v. White Pass and Yukon By. Co., 1» Can. By. Cas. 11)0, referred to; 
Dawson Board of Trade v. White Pass and Yukon By. Co., 11 Can. By. Cas. 
402, reheard and reversed.]

Dawson Board of Trade v. White Pass and Yukon By. Co. (No. 3*, 13 
Can. By. Cas. 327.
Foreign railway companies—Joint tariff'—Continuous route—Through 

traffic—Traffic by water.
The complainants alleged that the respondents, the White Pass & Yukon 

By. Co., were charging excessive tolls for transporting t rallie by a land 
and water route (known as the White Pass & Yukon route) from Skag- 
way in Alaska through a portion of British Columbia to White Horse in 
the Yukon Territory and thence by water to Dawson. The respondents 
were incorporated in Kngland and holding all the stock of, owned, con­
trolled and operated the Pacific & Arctic, the British Columbia. Yukon and 
the British Yukon By. Cos., the lirst incorporated by the State of West 
Virginia, the second by the Province of British Columbia, and the third 
by the Dominion of Canada, and also the British Yukon Navigation Co.,
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authorized to operate steamers on the Yukon river leading from White 
Horse to Dawson:—Held (It. that under *. of the Railway Aet. 1WM. 
the Hoard had power to order the various railway companies and the eon 
trolling railway to tile a joint tarilf for the land portion of the route front 
Skagway to White Horse. (2) That the British Yukon By. Co. could lie 
ealled upon to tile a joint tarilf for the. continuous route front Skagway to 
White Horse. (.’Ii That the British Columbia Yukon, a provincial rail 
way connecting with the British Yukon, a Dominion railway, is by a. 8 
(b), as regards through trallie carried over it, subject to the Railway Act. 
(4) That the Board had jurisdiction under s. 3110 to call upon the White 
1*ass ft. Yukon Ry. Co. to require the Pacific & Arctic Ry. Co., a foreign 
railway, to enter into the necessary agreements for tiling a joint tarilf for 
the said route. (5) That the Board itself under the amendment to the 
Railway Act. 8 & !» Kdw. VII. c. 32, s. 11, might require the Pacific ft 
Arctic to enter into such agreements, (tl) That the respondents as con­
trolling and operating the two Canadian Ry. Cos. (authority to construct 
or operate not being required) are by the said amendment made subject 
to the Railway Act. (7) That the Board had no jurisdiction over tin 
tolls of trallii1 delivered to the respondents at Skagway destined to Daw­
son, the water route between White Horse and Dawson not I icing part of a 
“continuous route in Canada” under s. 333. (8) That under s. 338, subs.
2, the Board had power to disallow or otherwise deal with the tolls in such 
joint arid (!l| That the question of reasonable rates should he dealt 
with i ftcr the joint tariff has been tiled.

Dawson Board of Trade v. White Pass & Yukon Ry. Co. et al., !» Can. Ry. 
Cas. HH».

| Referred to in Dawson Board of Trade v. White Pass ft Yukon Ry. Co.. 
11 Can. Ry. Cas. 402, 13 Can. Ry. Cas. 527; distinguished in Residents of 
Masset! v. (iraml Trunk Pacific Steamship Co.. 23 Can. Ry. Cas. 121.1

Tolls on woon i»vlp—Invrkahk in tolls—Refund.
()ii a complaint that the tolls on wood pulp should lie reduced from three 

cents per hundrnl pounds in carloads to two cents the latter rate having 
been in force for many years, and for a rebate of tolls paid under the 
former tariff. The railway company submitted that the increase was 
justified on account of the increased cost of operation and that the former 
toll did not give suflicient revenue to pay operating expenses:—Held, upon 
the evidence that the increased toll should lie disallowed; the two cent toll 
being fair and reasonable. Held, that the increased toll lieing lawful 
according to the tarilf in force when the complainant's shipments moved, 
the Board had no jurisdiction to grant a refund.

Davy v. Niagara, St. Catharines & Toronto Ry. Co.. !» Can. Ry. Cas. 4!»3.
| Reversed in 43 Can. S.C.R. 277, 11 Can. Ry. Cas. 10!».]

International through traffic—Reduction of joint rate.
On a complaint in respect to a joint tarilf. between the appellant com­

pany and the Michigan Central Railroad Co., under which a rate of three 
cents per hundred was charged on ptilpxvood in car lots for car­
riage from Thorold, in Ontario, to Suspension Bridge, in the State of New 
York, the Board decided that the rate should be reduced and ordered the 
appellants to restore a joint rate which had previously existed of two 
cents per hundred pounds for carriage of such goods between the points 
mentioned. The Michigan Central Co. over whose railway the goods 
had to lie carried from the point where the appellants’ railway made con- 
nection with it at the international boundary to the foreign destination, 
was not made a party to the proceedings before the Board. On appeal bv

28
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leave of u Judge to the Supreme Court of Canada :—Held, per Fitzpatrick, 
C.J., and Idington and Duff. .1.1., that the Hoard had no jurisdiction to 
make the order. Per (iinmard, Davies and Anglin. .1.1.: As the Mu lligan 
Central Co. was not a party to the proceedings, it was not competent for 
tlie Hoard to make the order. The appeal was allowed without costs. 
| Davy v. Niagara, St. Catharines & Toronto Hy. Co., V Can. Ky. Cas. 403, 
reversed.]

Niagara. St. Catharines X Toionto Ky. Co. v. Davy, 11 Can. Hy. Cas. 
100, 43 Can. S.C.K. 277.

(Followed <u Daw v. Niagara, St. Catharines, etc*., 12 Can. Kv. Cas.
«LJ
lot Nr TARIFF—INCREASE IN TOl.I.H—FoHKKIN RAII.WAYH.

A renewal of the former application that the tolls on pulp should he 
reduced from three cents per hundred pounds in carloads to the former 
rate of two cents (sec 0 Can. Ky. Cas. 403). The N. St. ( . A T. Ky. Co. 
submitted that the increase was justified because of the increased cost of 
maintenance and operation, that when the present proprietors took over 
the railway changing the motive power from steam to electricity, it was 
in a bankrupt condition, and the increase in this pulp toll, along with 
increases of other tolls, were necessary to put it on a paying basis, hut a 
complete statement shewing a comparison of cost of operation during the 
periods before and since the increase of tolls and other necessary informa­
tion as to increase in the volume of t rallie was not given, and the Chief 
T rallie Officer reported that the pulp tar ill" was the only one that seemed 
to have been revised. The M.C. Ky. Co. submitted that it was only getting 
one cent of the three cent toll for a twelvemile haul, and that its revenue 
should not he further reduced. The applicant submitted that pulp had 
gone down in value since last year, when the toll was increased, and that 
on his shipments of pulp consisting of .'>0 per cent water, he would la» 
charged freight for 2,000 Ilia., only getting paid for 000 lbs. of pulp:— 
Held (1). that the Hoard had no jurisdiction to grant the application; 
the portion of the toll charged by the M.C. Kv. Co. for services in the 
Vnited States being under the sole control of the Interstate Commerce 
Commission. (21 That if the Interstate Commerce Commission was of 
opinion that the toll charged by the M.C. Ky. Co. should he reduced, then 
orders might lie made hy the two Commissions establishing a proper joint 
tarilT. and the applicant should bring complaint before the Interstate Com 
mission. (3) That the X.St.C. & 'I'. Ky. Co. had not justified the Increase 
in the toll for the Canadian portion of the carriage and the former rate 
should he restored. [Niagara, St. Catharines & Toronto Ky. Co. v. Davy, 
43 Can. S.C.K. 277. II Can. Ky. < as. HMl, followed.|

Davy v. Niagara, St. Catharines & Toronto and Michigan Central Ky. 
Cos. (No. 2). 12 Can. Ky. Cas. til.

[Followed in Dominion Sugar Co. v. Can. Freight Assn., 14 Can. Tty. 
( as. 188.]
Joint tariff—Competition—I ntermkmate point—Conti n voua route.

On a complaint that the firent Northern Ky. Co. charged higher tolls 
from Nelson to (lateway, K.C., than from the same point to Fernie, H.C.. 
or Spokane, in the Vnited States, the distance from Nelson to Fernie, via 
Canadian Pacific short line being 107 miles, by (Ireat Northern 478 miles. 
The goods were shipped from Nelson (the basing point) at a toll based on 
a combination of tolls on Spokane, thereby making a joint tarill" and through 
toll hv a continuous route over Canadian and foreign lines. A joint tariff 
at a through rate over a continuous route lietween Gateway and Nelson,



TOLLS AM) TAIill-TS. ,!i:.

B.C., had not been tiled as required by h. J.lô of the Hail way A et, ItHMI: 
Hold, that under s. d 1(A i of the Art. although Gateway i< an interniedi 
ate |Miint, Ferniv is a eoni|N>titivc point ; the charging of a higher local 
toll to < late way than the through toll to Ferule was not a violation of this 
subsection. Held, that under ss. 1114 (ôi and 335 of the Act, the failure 
to tile a joint tariff with the Hoard, rendered the collection of tolls illegal.

Bonners’ Kerry Lumber Co. v. (treat Northern Itv. Co., t> Can. Rv. t a* 
.‘•ill.
F.XI‘OKI AND DOMESTIC THAI I K1—Tlllton.il KATE—CoMl'KI ITION lUtl. AMI 

WATER TOM.—1.0Nil AND SHORT II At I .

'I he applicant, operating a line of steamers from St. John and Halifax, 
in winter, and Montreal, in summer, to Puerto. Mexico, thence via the 
Tehuantepec National Ry. Co., across the Isthmus to Na I inn Cruz, and 
thence by the Canadian Mexican Steamship Line to British Columbian 
points, applied for an order directing the respondents to apply the estab 
lislied export tariff basis to cover shipments of general merchandise and 
commodities from eastern Canadian points via Montreal. Halifax ami St 
John to British Columbian points ami that the export, or, in the alter­
native, the furtherance tolls, should lie applied in order to enable the 
applicants to compete more successfully with respondents on all rail t rallie 
across the continent to points in British Columbia and that respondents 
should not charge the higher domestic toll to further their own interest 
on shipments front eastern Canada to the said ocean ports. A joint tariff 
has not yet been prepared lad ween the applicants and the railway across 
the Isthmus for freight from the said ocean ports to British Columbia, but 
the tolls over this route require to la* approved by the Mexican Govern- 
inent, which owns a half interest in the said railway. The applicants 
submitted that unless the lower export toll was applied to their Canadian 
traffic for British Columbia then that and the all-rail t rallie of the respond 
nits would go via New York, and would Is* lost to the respondents as well 
as the applicants. The respondents submitted on the contrary, that if a 
lower export toll was granted they would lose their all-rail long haul 
across the Continent to British Columbian points, and that export tolls 
are only granted on shipments destined for British and foreign markets, 
and not for a Canadian market : — Held • 1 ). assuming, but without deciding 
that the Board has jurisdiction, that the application should be refused, 
with leave to any one interested to apply for relief, upon a different state 
of facta being presented.

l’.lder, Dempster Steamship Co. v. Grand Trunk and Can. I'ac. By. Cos., 
10 Can. Ry. Cas. 334.

fFollowed in Great Northern Ry. Co. v. Can. Northern Ry. Co., 11 Can. 
Ry. Caa. 425.]
Discrimination—Joint tarife—Tiimoimi traffic ( oxtinvovs hoi if.— 

Local tolls—Refi • xi>.
An application to declare that the respondent had unjustly discrimi­

nated against crude-oil shipments from Ntoy. Illinois, to Toronto, by re 
fusing to carry them at the legal rate of twenty cents in accordance with 
the published tariff and Official Classification, that the respondent had 
overcharged tin* applicants, and that Order No. 7003 made upon the com 
plaint of the applicants against the Grand Trunk Ry. Co. was binding 
upon the respondent. See !l Can. Ry. Cas. 17N. The Indianapolis Southern 
Rv. Co. a United States carrier connecting with the respondent, published 
a fitli class toll of twenty cents, and named the respondent as a party par­
ticipating in this joint tariff, effective January 20th, 1007, it then tiled a

J
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Supplement effective Oetolier 1S. 11107, and a fuit lier Supplement, effective 
May 14, 11108, providing that the tolls named in the above descrilied joint 
tariff did not apply on petroleum and its prod net h to Canadian |K>ints, 
hut that the tolls would lie on a basis of lowest voinbinat ion to and from 
Canadian gateways, and that no through tolls were in effect. The appli- 
eants asked a dislaration as to what was the legal toll during the period 
that their shipments moved. The respondent alleged that the only claim 
made was for a refund of the difference between the twenty-cent toll and 
that actually charged: — Held (II, that the Supplement tiled by the l nited 
States carrier had not the effect of destroying the joint tariff with its 
through joint twenty cent rate which was in force on and subsequent to 
January 20, 1007, and applied to the > * in question. (2) That to
1 ‘ft joint tariff it must lie superseded by another. (3) That the 
Hoard had no power to order any refund, it can only declare what the 
legal rate was or should have been, leaving the parties to whatever re­
dress they are entitled to under the circumstances. |British American Oil 
Co. v. (Irand Trunk Ry. Co., 9 Can. Ry. Cas. 178, and drain! Trunk Ry. 
Co. v. British American Oil Co.. 43 Can. S.C.R. 311, 11 Can. Ry. Cas. 118, 
referred to.]

British American Oil Co. v. Can. Pac. Ry. Co., 12 Can. Ry. Cas. 327.
I Followed in St. Lawrence Pulp & Lumber Corp. v. Can. Pac. Ry. Co., 

24 Can. Ry. Cas. 107.]

Forkign railway»—Long ami short haul—Joint tariff—Coxtixvoi s 
BOUT*.

On an application directing the respondent to agree and concur in a 
joint tariff of $2.50 per ton on coal from Duluth to Winnipeg. The ap­
plicant, a foreign railway company, had been transporting coal from 
Duluth via Emerson in Manitoba and the Canadian Northern Ry. Co. to 
Winnipeg at a. joint tariff of $3.00 per ton. It now desires to reduce this 
tariff to $2.50 per ton to enable it to divert the coal traffic from Fort Wil­
liam and Port Arthur, the Canadian lake ports, to Duluth, a similar for­
eign port, and thus secure the long haul from the latter port to Emerson 

Canadian Northern to the short haul from Emerson to Winni­
peg. The respondent had expended large sums of money in establishing a 
plant at Port Arthur, and the Canadian Pacific Ry. Co. at Fort William, 
to handle coal, and if this traffic was diverted it would seriously injure 
these cities. The respondent contended that it would lose the long haul 
of coal cars to Winnipeg, and haul instead empty grain ears:—Held ( 1 ), 
that if the applicant tiled the proposed tariff it would he disallowed. (21 
That there was already a reasonable through route and toll. (31 That 
the Board, it it has jurisdiction, would only interfere in the public interest 
to establish more than one route with a joint toll between two points. 
(4) That the Board will not allow the Railway Act to he used to divert 
traffic from the lines of the respondent to those of the applicant, so that 
the applicant may obtain the revenue earned by the respondent from such 
traffic without any benefit to the public. [Grand Trunk Ry. Co. v. British 
American Oil Co., 43 Can. S.C.R. 311, 11 Can. Ry. Cas. 118: Can. Northern 
Ry. Co. v. Grand Trunk and Can. Pac. Ry. Cos., 7 Can. Ry. Cas. 2811; Elder, 
Dempster Steamship Co. v. <fraud Trunk and Can. Pac. Ry. Cos., 10 Can. 
Ry. Cas. 334, followed : Didcot, Newbury & Southampton Ry. Co. v. Lon­
don & South Western Ry. Co., 10 Ry. & C. Tr. Cas. 11; In re Through 
Passenger Routes, HI I.C.C.R. 310: Baer Brothers v. Missouri Pacific Ry. 
Co., 17 I.C.C.R. 225; Spring Hill Coal Co. v. Erie Ry. Co., 18 I.C.C.R. 508, 
referred to. |

Great Northern Ry. Co. v. Can. Northern Ry. Co., II Can. Ry. Cas. 424.

69
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Discrimination—Ovkrvii aimîk—Joint tariff—Conti mois roitk.
.\ii application directing thv respondent* to wane unjust discrimination 

in overcharging on shipments of petroleum anil its products from certain 
points in the United States to Toronto, and for an order prescribing proper 
tolls at fifth-class rates in accordance with I lie United States Otlicial 
Classification No. 2ft, effective January 1, lftOT. Prior to that date pe­
troleum and its products had no classification, hut by this classification 
they were given a fifth-class rating. The respondents and their connect ion- 
in the United States had tiled supplements to prevent the lifth-cla*s rate 
front applying to these commodities and had framed a joint tariff consist­
ing of the sum of the local tolls charged by the several carriers intending 
(It either that the Canadian carriers should la* protected front the lower 
oil tolls prevailing in the United States, or (2) that the Canadian reliner- 
should be protected against the importation of crude oil from the United 
States: Held. ( I i that the latter object was illegal ; while railway com­
panies were entitled to fair and remunerative tolls they had no right to so 
adjust them as to protect or assist any one industry or section of the 
publie such as oil reliners. (2) That under s. Till of the lia il way Act. 
11104k, the trallie should Ik* covered by a joint tariff. (2) That when an 
initial carrier had tiled a tariff under s. .Til! it became a joint tariff even if 
composed of the sum of the locals and could not be changed unless super 
staled by another or disallowed by the Hoard under s. 228. (41 That the
supplements to the various tariffs could not have the effect of a joint tariff 
liecause any of the tolls could lie changed hv the participating carriers at 
their option, (ft) That since the United States Official Classification No. 
2ft was used, without any order or direction of the Hoard, contrary to the 
provisions of subs. 4 of s. .‘121 of the Ha il way Act it was binding on the 
respondents until superseded or disallowed as above stated (21. (IIi That 
petroleum and its products should haxe I teen given a fifth-class rating at 
the time the shipments in tpieslion moved. |Hritish American Oil Co. v. 
(«rand Trunk Ry. Co., ft Can. Itv. Cas. 178. and brand Trunk lty. Co. v. 
Hritish American Oil Co., 42 Can. N.C.R. 211, II Can. Ry. Cas. 118, re­
ferred to.]

Canadian Oil Co. v. brand Trunk and Can. Vac. Ry. Cos., 12 Can. Rv. 
Cas. 234.

Discrimination— Commodity ratk- -Tiirocuii traffic—Forf.ion caiirikrh.
Application directing the respondents to reduce their commodity rate on 

oil and its products from 2.*» cents per hundred pounds to 22 cents from 
basing points in the l nited States. St. Haul, etc., to Winnipeg or a propor­
tionate reduction to points beyond Winnipeg iu Manitoba, Saskatchewan 
and Alberta not to exceed the rates from Fort William to the same points. 
The commodity rate from the basing points in the United Stales, St. Haul, 
etc., and from those in Canada, Fort William and Hurt Arthur to Winni 
peg, is 2ü cents per hundred pounds, through competition, but from the 
Canadian basing points to other points in Manitoba, Saskatchewan and 
Alberta it is lower than from those in the United States. The applicants 
submitted that the commodity rate front St. Haul should be lowered or the 
rate from Fort William raised so that a proportionate reduction would 
result in their favour to western points beyond Winnipeg as against t rallie 
x ia Fort William, presumably in competition with oil refiners in eastern 
Canada. The respondents submitted that such a reduction or raising of 
rates to Winni|>eg and points xvest thereof would la* unjust discrimination 
in favour of the applicants and would divert the t rallie to foreign com 
peting railways. The respondents further submitted that they xverc enabled
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to lower these rate* la-canse a single line haul for substantially similar 
distance has advantages over n two or more line haul, its net revenue i* a 
unit coming to it alone, while in the latter case the net revenue must la 
subdivided between the participants in the carriage:—Held, that the Hoard 
had no jurisdiction to order a reduction in rates from initial jaunts in the 
United States and the aj»|»liration must he dismissed. (Can. Northern Hy. 
Co. v. (irand Trunk and Can. Vac. Ity. Cos. (Mitskoka Hates (No. 2)), 10 
Can. Ity. ( as. 1.10, at p)». 147, 148. followed.]

Continental, Prairie A Winnipeg Oil Cos. v. Can. Vac., etc., Hy. Cos.. 13 
Cun. Ity. Cas. 1511.

| Followed in Shippers by Kxpress v. Can. North., etc., Ity. Cos., 14 Can. 
Hy. Cas. 183; Fullerton, etc., Co. v. Can. Vac. Ity. Co., 17 Can. Ry. Cas. 
70; Saint Hat id's Sand Co. v. (iraml Trunk and Michigan Central Ry. Cos., 
17 Can. Hy. Cas. 270: West Virginia Pulp & Pa|»er Co. et al. v. Can. Pae. 
Hy. Co., 23 Can. Hy. ( as. 133. |
TllROl till TRAFFIC FoKEItiN EXVREMK COMI'AXIEH—INITIAI. CARRIER—LOCAL 

AM) TIIROt'till TOl.I.M---- loi XT TIIKOI till TARIFFS.

Application for a joint through ta rill" of tolls from (mints in the Cnited 
States contiguous to Sjmkane to Itegina. Susk., of $2 per 100 lbs. on 1st 
ries, simili fruit, and vegetables:—Held (It. that under s. 330 of the Hail 
way Act, 1000. the Hoard had no jurisdiction to order the initial foreign 
carrier to tile or concur in joint tariffs at the request of the applicant. 
(2) That while the Hoard could not require the foreign carrier to either 
tile or concur in tiling joint tariffs, it might require the resjmndent to tile 
same if the foreign carrier concurred and vice versa if such joint tariffs 
were thought by the Hoard to be fair ami reasonable. (3) That since the 
foreign carrier had not concurred, and the difference in toll was such that 
it would lie unfair to require the Canadian carrier to accept all the shrink­
age necessary to bring the toll down to *2; this ap|dieation must Ih> re­
fused: (Stockton and Mallinson v. Can. Pae. Hy. Co., !l Can. Hy. Cas. lliô, 
distinguished.)

Stockton et al. v. Dominion Kxpress Co., 13 Can. Hy. Cas. 450, 3 D.L.R. 
848.

I.ATITI'IIE IN RKtil'I.ATIXti RATES—HOARD—K.XI'RESS TOl.I.M OVER TWO OH MORE 
MX EM—Sl’M OF TIIE LOCALS.

Traffic handled by two or more com|>anies over connecting lines may 
well lk>ar a heavier toll than if handled by one only and where two com­
panies charged tolls equal to the sum of the locals over their resjicetive 
lines, the Hoard refused to interfere in the absence of jtroof that the 
charges were excessive, notwithstanding that a lower through rate had 
formerly Ik'cn charged when one express company operated over both lines.

ShijijH'i's, etc. v. Can. Northern, etc.. Hy. Cos., 14 Can. Hy. Cas. 183.

Tiiroi «ni tolls—Increase—Joint tariffs.

Joint tariffs Increasing the through tolls on pul pw owl from shipping 
points in Kastern Canada to manufacturing points in the Kastern States 
of the United States were authorized by the Hoard. The |>ro|>osed through 
tolls on pulpwcmd which were not attacked as unreasonable per sc through 
living held down by water conijH'tition. and laing lower than the tolls 
la'tween the same (mints on other rough forest products (in force some 
time without complaint | may fairly Im* considered reasonable. The right 
of the carrier to consider the resultant traffic as a reason for the lower 
toll on the original commodity where hauled to points of manufacture on 
the carrier*» line is well established. | Michigan Sugar Co. v. Chatham,
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Wa Ravelling & Luke Erie Ry. Co., 11 Can. H y. ('as. 363, followed.] Where 
the carrier reduced the local tolls on the raw material even lower than on 
firewood, having the assurance of the second haul of the pulp or paper 
products, and under the schedules in force prior to September 2. 1012. the 
proportions accruing to the Canadian carriers from through shipments 
io I lie United States are lower than the tolls paid by Canadian maimfnv 
turers, there is no unjust discrimination against their foreign competitor-, 
the tolls for Canadian delivery being based on the resultant trallie. In 
1 lie apportionment of the through tolls between two or three and. in some 
«-uses four carriers, it is reasonable that the joint through tolls should lie 
on a higher basis than for similar distances on the line of a single company.
|Continental Prairie A Winnipeg (Ml Cos. v. Can. Pae. et al. Ry. Cos.. 1 :t 
Can. Ry. Cas. 16(1. followed.] No attention need lie pa id to the consider­
ation that the toll charged upon the raw material should lie such as would 
conserve the resources of the country. If the toll is an improper one. with 
which the Hoard is alone concerned, there is no reason why it should In- 
allowed to stand because the foreign manufacturer absorbs the increase 
instead of the Canadian producer.

International Paper Co. v. <fraud Trunk, etc., Ry. Cos. i Pulpwood Cn-ei,
16 Can. Ry. Cas. 111.

| Referred to in Eastern Townships Lumber Co. v. Temiseouata Ry. Co.. 
1(1 Can. Ry. Cas. 2(H); followed in Auger et al. v. Grand Trunk and Can. 
Pae. Ry. Cos. Ill Can. Ry. Cas. 401 ; West Virginia Pulp & Paper Co., et, 
al. v. Can. Pae. Ry. Co., 23 Can. Ry. Cas. 163.]
Svperskdinu tariff—Commodity—Milk auk.

Under ». 338 of the Railway Act, 1900. the Hoard is not a mere recorder 
of supersession, hut has the right to exercise discretion based upon its 
judgment of the facts, and thereupon to disallow a superseding turilî, and 
declare the former joint tariff to lie still in force.

Robertson v. Can. Pae. Ry. Co., 17 Can. Ry. Cas. 108.

.loiXT TOI.I.H— REASONABLENESS.

The Hoard, following the General Interswitching Order, approved a 
joint toll of 60 cents per ton on sand over a distance of 12.3 miles (3 miles 
over M.C.R. and 9.3 miles over G.T.R.) from the sand pit to Merritton. 
subject to a minimum weight of 00,000 lbs. | Doolittle et al. v. Grand 
Trunk and Can. Pae. Ry. Cos. (Stone Quarry 'loll Case), 8 Can. Ry. Cas. 
10. at p. 13; Continental, Prairie and Winnipeg Oil Cos. v. Can. Pac. Ry. 
Co., 13 Can. Ry. Cas. 16(1, at p. 169; Canadian Manufacturers’ Assn. v. 
Canadian Freight Assn. (General Interswitching Order), 7 Can. Ry. Cas. 
302. followed. |

Saint. David’s Sand Co. v. Grand Trunk and Mit Central Ry. Cos.,
17 Can. Ry. Cas. 279.
DIFFERENCE IN TOI.I.H OB QUANTITIES—C.L. AND L.C.L. TRAFFIC—Tit AI V

While it is just ifiable to base differences in a toll on ipiantity as lietween 
(’. L. and L.C.L. t rallie movement, it is not justifiable to make a difference 
in a toll based on the distinction between car-load ami train-load move-

Saint David’s Sami Co. v. Grand Trunk and Michigan Central Ry. Cas. 
17 Can. Ry. Cas. 279.

CONNEcTlXti CARRIERS—JoiXf, LOCAL AND NET TOI LS.

The Hoard refused to reduce the tolls on the re-pondent power com-

4
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pany's line, on account of its extraordinary operating conditions, Imt made 
a reduction in the respondent railway company's toll In following the 
practice in Kastern Canada, where connecting carriers hat ing no joint 
tolls, each takes one cent from its local toll, subject to a minimum net 
toll. | Fullerton Lunilier & Shingle Co. v. Can. I*ae. Kv. Co.. 17 Can. Hy. 
Cas. Tit, distinguished.]

Stoltze Mfg. Co. v. Can. Pac. Ky. and Western Canada Power Cos., 17 
Can. Ky. Cas. 282.
CONNECTING C'AKRIKRK—SEPARATE I.KOAL RXTITIKM—COXHTBUCTION TOI.fr— 

TiIROVOII HIM. OK I.ADI NO.
When two connecting carriers are separate legal entities, and the former 

o|M>rates and tariffs the latter as a separate property, the latter is under 
no obligation to put a construction toll of the former into effect on its 
line, but the shipper is entitled, on a through bill of lading to the benefit 
of the through toll to the |x>int of delivery. [See Wylie Milling Co. v. 
Can. Pacific and Kingston & Pembroke Ky. Cos., 14 Can. Ky. Cas. ,V| 

Oliver-Serim Lumber Co. v. Canadian Pacific and Ks«|iimialt & Nanaimo 
Ky. Cos., 17 Can. Ky. Cas. 324.
Til ROI till I OVAL AND JOINT TOI.I.R—DIVISION—l'NRE AHON ARI.E—*1 I'RIRD1C- 

TION.

The Board has no jurisdiction over the tolls for the transportation of 
commodities by carriers in a foreign country, and a joint toll in excess 
of the sum of the locals being prima facie unreasonable, it is within its 
jurisdiction to direct that a Canadian carrier should not, as its division 
of a through toll, exceed its local. [Ke Joint Freight and Passenger 
Tariffs, 10 Can. Ky. Cas. 343; Continental Prairie and Winnipeg Oil Cas. 
v. Can. Pac. et al. Ky. Co., 13 Can. Ky. Cas. lût! at p. 161, followed.] 

Fullerton Lumber & Shingle Co. v. Can. Pac. Ky. Co., 17 Can. Ky. Cas. 
7!»

[Distinguished in Stoltze Mfg. Co. v. Can. Pac. Ky. and Western Can­
ada Power Cos., 17 Can. Ky. Cas. 282.]

Joint—Local—Legal.
It ia a fundamental principle that when a toll, joint or limited to points 

situate on one line of railway, has come into force under the Railway Act, 
it is the only legal toll in respect of the traffic and between the points 
mentioned.

Montreal Board of Trade v. Can. Pac. Ottawa & New York and Inter­
colonial Ky. Cos., 18 Can. Ky. Cas. (I.

Joint—Si m of the i.ocai.h—Vnrkahoxaiii.k Cn.ii st dihcrimination.
To change a joint toll in excess of the sum of the locals is primA facie 

unreasonable and unjustly discriminatory, and tbe onus of disproof should, 
in individual com e on the carrier or carriers concerned, [lie Joint
Freight and Passenger Tariffs. 10 Can. Ky. Cas. 343, followed.]

Montreal Board of Trade v. Can. Pac., Ottawa & New York, and Inter­
colonial Ky. Cos., 18 Can. Ky. Cas. 0. |

Interchange ok traffic—Initial carrier—Long Hai ls.
The general principle followed bv the Board in dealing with applica­

tions for interchange of trallie is that the initial carrier is entitled to 
the long haul on its lines subject to the limitation that the resultant route 
is reasonable and practical, and involves no back haul on increased cost to 
the public. North Bay is a point at which the respondent should inter-

975^
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i liunge traffic with the ti|»|>li<*unt. [Can. Northern Ry. Co. v. Crand Trunk 
and Can. Pac. I!y. Cos. ( Muskoka Rates Case. Nos. 1 and 2). 7 Can. Ky. 
Cm. 10 ( an. Ry. Cas. 189, followed ; Great Northern Ry. ('•>. v.
( an. Northern Ry. Co.. 11 Can. Ry. Cas. 424. referred to.]

(’an. Northern Ry. Co. v. Grand Trunk Ry. Co. (North Ray Case), 20 
('an. Ry. Cas. *4.
Joint tolls—Si milk link.

A joint toll of 47 cents per ton (3 cents over the single line haul toll) 
was established on coal over the Michigan Central and Niagara. St Catha­
rines <1 Toronto Ry. Cos. from the Niagara frontier to St. Catharines and 
adjacent points, in the proportion of 27 cents to the Michigan Central and
20 cents to the Niagara, St. Catharines & Toronto Ry. Co.

Niagara, St. Catharines & Toronto Ry. Co. v. Canadian Retail Coal Assn.,
21 Can. Ry. Cas. 28.

Tiibovgh TOArric—Joint tolls—Stomal fbeioht tariffs—Discrimina­
tion.

The scheme of the Act is that t rallie moving over the lines of two or 
more carriers shall lie considered and carried as through t rallie on one bill 
•if hiding: anil not that local tolls shall lie filed as proportionals and the 
traffic moved under separate bills. The duty is cast upon the carriers to 
establish joint lolls for such traffic. This duty can lie enforced under s 
•'-•‘14 of the Railway Act, 1000, and the Hoard will not approve special 
freight tariff* in contravention of this principle made for the pur|N>se of 
• arrying out special arrangements lietween carriers and individual shippers 
Special freight ta rill's ami commodity tolls permitted by the Act arc just 
as much subject to the provisions relating to equality and to joint toll 
movements us are the original standard tarilfs. Artificial or un just lx 
discriminatory tolls must not be made in order to take away from distri 
billing points or manufacturing centres the natural advantages of their 
geographical situation: nor to favour a manufacturer in one local it x 
against his competitor in another. Trullie must be moved on the tariffs 
tiled—no more and no less; and these tariffs must be free of unjust dis­
crimination and comply not only with the general sections, but, in eases 
where applicable, with the joint t rallie sections of the Act. The Board 
disallowed as contrary to ss. 320(3), 333 and 337 of the Act a special 
freight tariff filed by a carrier to cover carriage of a specified commodity 
over its own lines. Toronto to Regina only, where the toll was made 
applicable only to shipments originating at Sarnia (on another railway i. 
and was less than the toll by standard tariff from either Sarnia or Toronto 
to Winnipeg, an intermediate point. The Hoard will not give effect to an 
application to compel a railway company to file a tariff fixing lower rates 
than the tariff in force, unless the existing tariff la* shewn to lie unreason 
able. The principle that larger quantities may be carried at tolls propor 
tinnately lower than those for smaller quantities of the same commodity 
is properly recognized in the lower toll approved for C.I.. as against L.C.L. 
shipments; but it should not lie extended, as any further application of it 
would handicap the smaller dealer in competition with the larger.

Imperial Oil Co. v. Canadian Freight Assn.. 20 Can. Ry. Cas. 171.

•loiNT TOI LS—St’M Ol TUB LOCALS—I XCRFASK—TRAFFIC.
The railway companies having filed cancellations of a large number of 

joint tariffs, the effect lieing to increase tolls by substituting the sum of 
the local tolls for the joint tolls formerly in force, the Hoard intimated 
that the action was objectionable and would not be allowed. Subsequent- 

Can. Ry. L. Dig.—51.
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ly, after u hearing, it directed that the joint tolls and service lie maintained 
and that the companies should file joint tariffs setting out tolls based 
upon the increase authorized by the Board in Re Eastern Tolls, 22 Van. 
By. Cas. 4.

Can. Freight Assn. v. Montreal Board of Trade, 22 Can. Ry. Cas. 88.

Division of through Toll—No tknt ok reasonahlenbhb—Local toll.

The through toll or the division of the through toll lietween two points 
is not necessarily a test of the reasonableness of the local toll to an inter­
mediate point.

I^ake Superior Paper Co. v. Algoma Central & Hudson Bay Ry. Co., 22 
Can. Ry. Cas. 3(11.

[Followed in Can. Pac. Ry. Co. and Spanish River, etc., 22 Can. Ry. 
Cas. 381.1

1 XTF.R.NATION AL TRAFFIC—JOINT—THROUGH—laiCAL—COXTIXI OV8 ROVTF..

The rule that a joint or through toll between any two points properly 
filed is the only legal toll in respect of the particular traffic lietween such 
points, applies also to international traffic, where a joint tariff of tolls 
for a continuous route has been tiled for part of the distance, the through 
toll for the continuous route plus the local toll to the point beyond the 
end of the continuous route is the only toll that can lie charged.

General Traffic Service Vo. v. Can. Pac. Ry. Co., 22 Can. Ry. Cas. 372.

Joint tolls—Local—Mail order bubinesr—Distributing points.

I»wer or joint tolls will not be granted to a retail dealer, in a «listant 
point (such as Winnipeg), seeking to do a mail order business (L.C.L. 
lots) through a well-established distributing point (such as Edmonton, 
S4S miles from Winnipeg), into territory tributory thereto (tin» Peac'e 
River Country), which would give the shipper a toll lower than tin- local 
toll at the distributing point (Edmonton). [Re Western lolls (Western 
Tolls Cas«‘). 17 Can. Ry. Cas. 123, at p. 15(1; Re Edmonton, Dunvegan k 
B.C. Ry. Co. I Mountain Seale Tolls Case). 22 Can. Ry. Cas. 1. referreil to.] 

Newman v. Edmonton. Dunvegan & B. C. Ry. Co. (Winnipeg-Edmontmi 
Mail Order Case). 22 Can Ry. Cas. 390.

Joint tariff—Continuous route traffic—Movement—Foreign coun­
try—Reduction—Refund.

Under s. 33(1 of the Railway Act, 1900, a joint tariff' of tolls must be 
filed covering a continuous route traffic movement from a (mint in a foreign 
country into Canada where a through toll is attacked as licing unreason­
able because it is in excess of the sum of the locals the Board has juris­
diction only so far as to direct a reduction for the future, but possesses 
no power to direct a refund of a portion of the toll charged.

Security Traffic Bureau v. Can. Northern Ry. Co., 22 Can. Ry. Cas. 414.

Initial Carrier—Routing—Iaiwemt combination.
A shipment of household goods, originating at Kingsville, consigned to 

Bridgeburg, Ontario, was delivered by the Windsor, etc., Co. to the C.P.R. 
Co. at Lake Shore Junction, and by that line delivered to the G.T.R. 
Co. at London—the initial carrier, without instructions from the owners 
having chosen a route at a higher toll than that available via Michigan 
Central Ry. from Lake Shore Junction to Bridgeburg. and being under 
obligation, in the absence of specific instructions as to the routing of its
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own line», to semi the goods forward on the lowest toll combination avail­
able, should make adjustment accordingly.

Sinclair v. Windsor, Essex 4 Luke Shore Rapid Ry. Co., 18 Can. Ry.
Cm. 344.

Concurrence—Superseded or disallowed toll.
Vnder a. 338 (1) of the Railway Act, 1006, no joint toll can he dis 

regarded by the carriers until it has la-en siijierseded or disallowed by the 
Hoard. If the carriers desire to get relief from concurrence in joint tolls 
they must apply to the Hoard making out a ease justifying the extension 
of such relief.

Re Joint Tolls and Concurrence. 10 Can. Ry. Cas. 370.

Jurisdiction—International joint tarihh- Movements.
As a matter of practice the Hoard in the pa-t has dealt with interna 

tional joint tariffs having regard to the outward movement only, and 
speaking generally it has not interfered in any wax with any tariff prop­
erly filed under the practice prevailing in the Cnitcd Slates directly apply­
ing to a joint movement into Canada.

Auger et al. v. Grand Trunk and Can. Pae. Rv. Cos.. HI ( an. Ry. Cas.
401.

[Followed in West Virginia Pulp A Paper Co. et al. v. Can. Vac. Ry. Co. 
‘23 Can. Ry. Cas. 153.]

Connecting carriers—Shortest routes.
Connecting carriers should route shipments of vegetables and fruit via 

the shortest possible mileage routes and file appropriate tariffs of tolls 
Similknmccn Farmers Institute v. Can. Vac. and Créât Northern Ry. 

Cos., 24 Can. Ry. Cas. 125.

Connecting carriers—Through tolls—Division Rksiiipment.
'Hie division of the through toll as lietxvccn connecting carriers on hauls 

over two or more lines is a matter of domestic comrrn. and so long as the 
through toll is not unreasonable, it does not matter to the public how it. 
is divided. [Continental. Prairie & Winnipeg Oil Cos. v. Can. Pae. Ry. 
Co. et al., 13 Can. Ry. Cas. 15(5 at p. 15ft; Manitoba Dairymen's Assn. x. 
Dominion and Can. Northern Express Cos., 14 Can. Ry. Cas. 142 at p. 14S. 
International Paper Co. v. (irand Trunk, ('an. Pae. and Can. Northern Ry. 
Cos. (Pulpxvood Case). 15 Can. Ry. Cas. ill: Blind River Board of Trade 
v. (irand Trunk, Can. Pae. Ry., Northern Navigation and Dominion Trans­
portation Cos., 15 Can. Ry. Cas. 14(i: lie Western Tolls (Western Tolls 
Case), 17 Can. Ry. Cas. 123 at p. 203: Dominion Sugar Co. v. flrand 
Trunk, Can. Pae. Chatham. Wallnechurg & latkc Erie ami Pere Marquette 
Ry. Cos., 17 Can. Ry. Cas. 231. at p. 2311 (reheard, 17 Can. Ry. Cas. 240 
at p. 244): Auger 4 Son. and D’Auteuil Lumber Co. v. Grand Trunk and 
Can. Pae. Ry. Cos., 111 Can. Ry. Cas. 401; Re Eastern Tolls (Eastern Tolls 
Case), 22 Can. Ry. Cas. 4. followed ! Considering the tolls approved on 
analogous forest produets on single line hauls, xvherc the txvo Canadian 
carriers have no reshipment advantages ami revenues accruing therefrom, 
an increase in tolls of 1 cent per 100 lbs, on pulpxvood from territory west 
of Montreal via Ottaxva or St. Polycarpc .let. to Rouse's Point is not 
unreasonable.

West Virginia Pulp & Paper Co. el al. v. Can. Pae. Ry. Co., 23 Can. 
Ry. Cas. 153.
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D. Competitive Tariffs.
See also ( B ) |>. 757.

SPECIAL RATES ON ROTTLEM IN CARLOADS—FOREIGN COMPF-TITION—REDUC­
TION.

Mottles in varloads were formerly earned from Wallaeelmrg to Toronto. 
Hamilton. Merlin and Montreal at special rates less than the regular basis 
of lifth-elass. I'pon the Railway Act. HM»3, eoiiiing into force on 1st 
February, 11104. these special rates were increased. The Sydenham Glass 

1 out pan x applied for the restoration of tlie former special rates. It 
appeared that at the present rates the Glass Company cannot maintain 
its position in the home market against foreign competition :—Held, that 
the rates should he reduced to the following scale, viz., to lamdon 8 cents, 
to Toronto. and 1.3 cents, to Montreal 23) cents.

The Sydenham Glass Company Case. ."1 Can. Ry. Cas. 401».

Cooperage stock local delivery and export—I.i aider Mileage tarifes 
—Competition.

The complainants object to the increase in the rates on cooperage stock 
between points in Kastern Canada, and more especially to the increase 
from Wallaeelmrg and other Western Ontario points to Montreal for local 
delivery and for export ;—Held, that rates on cooperage stock should not 
exceed rates on common lumlier according to the mileage lumlier tariffs 
of the railways, hut such rates when specially reduced on account of water 
competition, etc., need not necessarily apply to cooperage stock. From 
points in Western Ontario to Montreal, the maximum rate for local de­
livery was fixed upon the evidence at Id1, cents, and for export. including 
“terminal." at IS cents |»er hundred pounds.

Sutherland—Innés Co. et al. \. Mere Marquette. Michigan Central, et 
al. Ry. Cos. (Cooperage Stock Rates Case), .'I Can. Ry. Cas. 421.

F.xcensive tolls—Water competition—Shorter and longer distances.
I»n a complaint to the Hoard under s. .315 (5) of the Railway Act. IWHi. 

that the rate on a shipment of apples from I’icton to Smith’s Falls was 
excessive as compared with the rate from I’icton to Ottawa : Smith’s 
Falls being an intermediate point located on the Rideau Canal and the 
distance from I'icton to Smith's Falls being shorter than the distance from 
I'icton to Ottawa:—Held (1). that the complaint should be dismissed, 
the rate to Ottawa lieing a compelled rate based on water competition.
121 That a shipper could not demand less than normal rates on account 
of water competition which a railway company, in its oxvn interest, did 
not choose to meet.

Plain v. Can. Vac. Ry. Co., 0 Can. Ry. Cas. 222.
| Followed in Can. Oil Co. v. Grand Trunk, etc.. 12 Can. Ry. Cas. .351; 

Nanaimo Hoard of Trade v. Can. Vac. Ry. Co.. 20 Can. Ry. Cas. 224, 231.j

Sugar tolls—Competition—Vocalization.
Application for an order directing respondents to reduce the tolls on 

sugar from Vancouver to Winnipeg and other Manitoba points, so as to 
equalize them with the tolls charged by the I'ere Marquette Ry. Co. on the 
same commodity from VVallacchurg, Ontario, to the same points:—Held, 
that it is entirely within the discretion of one railway company whether 
it will meet the competition of the tolls charged by another, and the ap­
plication must lie refused. | Montreal Produce Merchants' Assn. v. Grand 
Trunk and Can. Vac. Ry. Cos.. !» Can. Ry. t as. 232, at p. 24(1: l.a-alle 
Va per Co. v. Michigan Central Ry. Co., 10 I.C.C. Rep. 141», at p. 150;

9256 0
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Lancashire I'utvnt Fuel Co. v. London & North We-tern Ry. Co., 12 Ry.
<1 C. Tr. ('a*. 711, followed. Written arguments were submitted by tho 
complainant a ml tin* railway company.]

Itritirtli Columbia Sugar Refining Co. v. Can. Pac. Ry, Co., 10 Can. Ry. 
(as. 100.

| Followed in Can. Oil Cob. v. Grand Trunk, etc*., 12 Can. Ry. Cub. 3f»1 ; 
Dominion Sugar Co. v. Freight .Vim.. 14 Can. Ry. Can. IMS; (iraliuni 
Co. v. Canadian Freight \>-n.. 22 Can. Ry. Cub. :15.i.|

Toi.ix—Export—Domkstic—Watin comi'KTitiiiv,
l oniplaint of nom-om|ilianee with order No. 10.Y2H directing the respond 

cuts to tile t a rill' of toll' on lundier to Montreal for export “which in gen- 
eral shall be lower than the toll' on lumber to Montreal.” The tolls in 
dispute were those from Ottawa district and certain |HiintB in the Vrovinee 
of tjuebee. The former Ottuwa domestic toll was proportionately lower 
than some of the other tolls in the Province of (Jucliec on account of water 
competition. The former export toll from that district was. generall\ 
speaking, one cent lower than the domestic toll. I'nder the new tariff 
these tolls were maile the same except in two eases. The respondents ex­
plained that the tolls for export from points in the Province of <juehev
not controlled by water competilion .............lit rolled by market conditions
in Montreal which were regulated by shipments from the Ottawa district : 
—Held ill. that the word' "in general" were put in Order No. 10.V2H in­
tentionally bemuse the Hoard could not in every case require the export 
toll to be lower than the domc'tic. even if. in certain individual eases, tlie 
former tolls might, or might not, have Ih-cii reasonable. (21 That tin- 
toll' from the Ottawa district were low in comparison with other tolls and 
the respondents should not Is* required to make a still lower toll for export 
than the domestic toll. (.'!» That from points in the Province of Ducls-e 
north and east of Montreal not a fleeted by water competition of the Ot­
tawa river the tolls for export should In* reduced so t liai the same differ 
cnee should exist Is-tween the present, as existed lietween the former do­
mestic and export tolls. |Canadian Lumbermen's Assn. v. Grand Trunk 
et al. Ry. Cos., in Can. Ry. Cas. 300, referred to. |

Canadian Lumliermen's Assn. v. Grand Trunk and Can. Par. Ry. Cos. 
(Export Tolls on Lumber (No. 2) I. 11 Can. Ry. Cas. :I44.

| Referred to in Cox & Co. v. Can. Pae. Ry. Co., Iff Can. Ry. Cas. 20.)

Cari oaii hatixu—Commoimtv toi i s Limit ami iu i ky commoiiitifm— 
Com I'KTiriox.

An application for a reduction in the minimum carload weight of toasted 
corn Hakes from lamdon to points west of Port Arthur and Fort William 
The applicant's shipments to points in Eastern Canada were covered h> a 
special tariff on the basis of a minimum weight of 20.000 pounds per ear. 
Gu western shipments the applicant made no complaint as to the class 
rating, but contended that the minimum carload weight should lie reduced 
from 110,000 to 24.000 lbs. per standard 30-foot ear. The applicant dealt 
only in toasted corn (lakes, a light and bulky commodity which never goes 
altove If»,000 lbs. per ear, contended that lie was subject to unfair com­
petition with regard to similar dealers in grain products and cereals, who 
bv mixing other commodities brought the carload weight up to 30.000 lbs., 
but still remained under the same class rating as the applicant. Tin- 
res pondent submitted that a minimum carload weight was fixed to corn*' 
pond with the loading capacity of a standard car and provided for a uni­
form rating to all kindred articles; that carload rating and minimum 
weight were inseparably connected, and the combination of the two would
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result in a fair am! equitable carload toll. In pawn of thin kind tlie re­
spondent established a commodity toll at a higher class or t ill with a 
minimum approximating to the actual carload weight, thus insuring to lin- 
carrier the same earnings ..s would he obtaired from the carriage of com­
modities of the same class. The applicant hinted that his western ship­
ments were nearly all C.L., hut the t hief Traffic <Hlieer of the ltoard re 
ported that in practice there was no t'.R. rating, the L.C.L. rating applying 
on any ipiantity shipped to Western Canada:—Held, that without changing 
the rating the minimum carload weight for a standard car of tlaked or 
c Miked cereals should he reduced so as not to exceed 24.000 Ihs.

Mattie Creek 'toasted Corn Flake Co. v. Canadian Freight Assn., 12 Can. 
Ity. Cas. 11.

Toi.I.S ON GAS IIOI SK COKE—I XCKEASK—COM I'ETITION.
An application complaining of an advance in the freight tolls on gas 

house coke from Mlack Rock to llan ilton. and other Ontario points. The 
respondent increased the tolls on coke on the Canadian end of the haul 
from f»0 cents per ton to SO cents and from SO cents to $1.00 from Mlack 
Rock to Hamilton and Toronto resjieetively. The Consumers’ (las Co. 
claimed that on account of having to pay 5.4 cents per ton duly and 00 
cents freight tolls from the Suspension Mridge to Toronto on bituminous 
coal from which coke is manufactured, they were at a disadvantage of 
$1.1.4 per ton in competition with the Buffalo Cas Co. They had therefore 
asked that the tolls from Toronto to Hamilton and Brantford lie lowered 
to meet the tolls of the Buffalo (las Co. from Buffalo to the same points. 
Instead of complying with this request the respondents had increased the 
Mullalo-Hamilton coke toll by .40 cents per ton:—Held, that nothing was 
shewn justifying this inet-ease, and these increases must he cancelled and 
the old tolls restored.

Myles v. Grand Trunk By. Co., 12 Can. Ry. Cas. 2SO.

Tot.i.s on grain—Discrimination—Special joint tolls—Competition.

A complaint that the increase in the tolls in the special and competitive 
joint freight tariffs on grain and grain products in C.L lots to points in 
the Maritime Provinces, were unjustly discriminatory. The railways stat­
ed that there were three kinds of tolls in these tariffs which might he 
denominated as (a I Special joint tolls or “normal” tolls. ( 1») Competitive 
joint tolls, (c) Competitive joint “furtherance” tolls. The so-called ‘"nor­
mal” tolls are lower than the other class tariffs and cover the bulk of the 
rail points in the Maritime Provinces. The present basis of the ‘"normal” 
tolls develops from the arrangement arrived at between the railways and 
the Dominion Millers’ Assn, in 1905. The Chief Traffic Officer reported 
that the normal tolls were in accordance with this agreement:—Held (li. 
that the inerease in the competitive joint tolls and competitive joint ‘"fur­
therance” tolls was due to lessened competition, and that it was within 
the discretion of the railways to vary these tolls within the limits fixed 
by the “normal” tolls provided such increases were not unjustly discrim­
inatory, which had not been shewn in this case. (2) That in shipments 
east of Montreal of grain products the same arbitrages should be applied 
from Montreal as are applied by the Canadian Pacific in arriving at 
through rates from Fort William. (.41 That if competition forces the 
tolls of a railway below its normal basis, it follows that when the compe-
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tition is less effective the railway may bring its tolls up more closelx to 
siieli basis.

Dominion Millers' Assn. v. Grand Trunk and Can. Vac. Ry. Coe., 12 Can. 
Ry. Can. 363.

| Followed in Dominion Sugar Co. v. Can. Freight Assn.. 14 Can. Ry. 
Cas. IMS; Bowl by v. Halifax & S. W. Ry. Co.. *20 Can. Ry. Cas. 231; 
Regina Board of Trade v. Can. Rue. Ry. Co.. 22 Can. Ry. Cas. 315.]

Magazines ami i'ekioihu.u.h—Com petition—Diseui mi nation.

Application directing I lie respondent to establish a Hat toll of one cent 
per pound on magazines and periodicals from Vancouver to out-of-town 
dealers in competition with the Rost Ollice Department. The respondent 
submitted and the ant admitted that at the present time ihere would
not lie very much prolit to the carrier in the experimental toll applied 
for:—Held ( I i. that it was entirely in the discretion of the respondent 
whether should lie met or not. (2) That the Board had no
jurisdiction to require the respondent to enter into any such competition. 
(3) That the right to a reasonable prolit to the carrier as well as to the 
shipper must be recognized. (4) That it is the policy of the Railway Act 
that, subject to the prohibition of unjust discrimination there should, in 
the public interest. Ik* elasticity in toll making. (5) That the Board was 
not justified in ordering the lixing of experimental tolls since it has not 
been established that the tolls charged are unreasonable. [ Fxpress Traf­
fic Assn. v. Canadian Manufacturers Assn, and Boards of Trade of Toronto, 
Montreal and Winnipeg, 13 Can. Ry. Can. 16»; Florida Fruit and Vegeta­
ble Co. v. Atlantic Coast Line Ry. Co., 17 l.C.C.R. 560. followed.]

British Columbia News Co. v. Fx press Traffic Assn., 13 Can. Ry. Can. 
176.

[Followed in Massiah v. Can. Rue. Ry. Co., 17 Can. Ry. Cas. UK; Roberts 
v. Can. Rac. Ry. Co., 1H Can. Ry. Cas. 350; Western Retail Lumliermen’s 
Assn. v. Can. Rac., Can. Northern and Grand Trunk Raeitie Ry. Cos., 20 
Can. Ry Cas. 155; Southern Alls-rta Hay Growers v. Can. Rae. Ry. Co., 
21 Can. Ry. Cas. 226: Nanaimo Board of Trade v. Can. Rac. Ry. Co., 23 
Can. Ry. Cas. 02; Crushed Stone, etc. v. Grand Trunk Ry. Co., 23 Can. 
Ry. Cas. 132; Waterloo v. Grand Trunk Ry. Co., 2» Can. Ry. Cas. 143.]

Tolls on lumber—Competition—Reduction.

Application directing the respondent to charge the same tolls on the 
ants' h t from Fort William to Vancouver as were charged

their competitors in British Columbia shipping in the opposite direction. 
The applicants alleged that some commodities such as pine, clear cedar, 
sash, doors, etc., bearing a 55 cent Vancouver-Fort William toll came into 
competition with them in the Fort William market. They claimed that 
the Vancouver-Fort William toll of 45 cents per 100 lbs. on the cheap soft 
lumber such as fir, hemlock, larch, spruce, and common cedar should lie 
applied to hardwood lumber and flooring from Fort William to Vancouver 
which now was charged HO cents per 100 pounds. The respondent submit­
ted that the normal lumber toll was the clear cedar toll of 55 cents per 100 
pounds:—Held (1), that hardwood flooring should not have the same rat­
ing as cheap soft lumber, being a more valuable commodity with the ex­
ception of fir. (2) That this, however, did not justify so great an exist­
ing difference and a toll of 55 cents per 100 pounds should be established 
from Fort William to Vancouver common points.

Seaman, Kent Co. v. Can. Pac. Ry. Co., 13 Can. Ry. Cas. 420.
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Reasonableness—Increase of previously existing rates On i s.
Whore special circumstances have operated for a time. e.g., effect ive 

water vom|>ctition, to induré a carrier to give a low rate, the Imrden of dis­
proving unreasonableness is not necessarily upon the carrier when the rate 
is subsequently increased.

Dominion Sugar Vo. v. Canadian Freight Assn., 14 Van. Ry. Van. 188. 

Foreign roar—Tolls and rates—Reasonableness.
A carrier is not obliged to meet a lower rate made by a competing for­

eign road, and failure to meet it is not necessarily evidence of the unreason- 
abh-nesM of the higher rate. [Davy v. Niagara. St. Catharines & Toronto 
and Michigan Ventral Ry. Coe., 12 Van. Ry. Vas. HI : Dominion Millers' 
Assn. v. Grand Trunk and Van. Pae. Ry. Vos.. 12 Van. Ry. Vas. 303; 
Canadian Fort land Veinent Vo. v. (ira ml Trunk & Bay of Quinte Ry. Vos., 
ft Van. Ry. Vas. 20!»; British Columbia Sugar Relining Co. v. Can. Pae. Ry. 
Co.. 10 Van. Ry. Vas. 100. followed. |

Dominion Sugar Co. v. Canadian Freight Assn., 14 Van. Ry. Cas. 188. 
[Followed in Hudson Bay Mining Co. v. (5real Northern Ry. Co., 10 

Van. Ry. Vas. 254: llagersville Crushed Stone Co. v. Michigan Central 
Ry. Co., 22 Van. Ry. Can. 84.]

All. RAIL AND LAKE AND RAIL—ROUTES—COMPETITION—DISCRIMINATION—
Fast anii westbound.

The tolls for the lake and rail route being on a competitive basis and 
the all-rail route east bound having the advantage of one cent over the 
rail port ion of the route wcstltound to Winnipeg there was no unjust dis­
crimination. The Board is concerned with seeing that tolls are on a rel­
atively equal basis. It is not its function to equalize costs of production 
and upon the evidence a case for nil net ion in tolls was not made out. 
[Canadian Portland Cement Vo. v. Grand Trunk and Bay of Quinte Ry. 
Cos., II Van. Ry. Vas. 200. followed.]

Imperial Rice Milling Vo. v. Van. Pae. Ry. Vo., 14 Van. Ry. Cas. 376. 
[Followed in Hudson Bay Mining Co. v. Great Northern Ry. Co., 10 

Can. Ry. Vas. 254.]

Competition by water.
In the ease of a compelled toll based on water coni|ietition. it is the priv­

ilege of a carrier, in its own interests, to meet water competition, hut it is 
not the privilege of the shipper to demand less than normal tolls because 
of such competition which railway in its discretion does not choose to meet. 
[Plain v. Van. Pae. Ry. Co., ft Can. Ry. Cas. 223; Canadian Oil Vos. v. 
Grand Trunk Van. Pae., and Van. Northern Ry. Cos., 12 Can. Ry. Cas. 350, 
followed.]

Blind River Board of Trade v. Grand Trunk, etc., Cos., 16 Van. Ry. Vas. 
140.

( Followed in Dominion Sugar Vo. v. Grand Trunk, etc., Ry. Cos., 17 Van. 
Ry. Vas. 231 : Nanaimo Board of Trade v. Can. Pae. Ry. Co., 20 Can. Ry. 
Vas. 224; Bowlby v. Halifax & S. W. Ry. Co., 20 Van. Ry. Cas. 231; Boards 
of Trade of Montreal and Toronto et al. v. Canadian Freight Assn., 21 
Can. Ry. Cas. 77; West Virginia Pulp & Paper Co. et al. v. Van. Pae. Ry. 
Co., 23 Can. Ry. Cas. 153.]

Carriers—-Discretion—Competition by water—Unjust discrimination.
The Board has on many oeeasions decided that the extent to which car­

rier» may meet water competition, as long as there is no unjust discrim-
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•nation. is within tlu*ir own discretion, [Canadian Lu ml *er men’s Assn. v. 
lira ml Trunk, et al. Ry. Cos.. 11 Can. Ry. Ca*. 3int, followed.]

Canadian Lumbermen’» A»*n. and Montreal Hoard of Trade v. Grand 
Trunk, et al. Ry. Coe., 17 Can. Ry. Cas. 102.
CARRIERS—Dimchktiox — Rkwvtiox ok TOUS—COMPETITION 11 Y WATK.lt 

U.NJVNT DIM RIMIXATON.

Carrier» may. in their discretion, meet effective water eonijietition from 
one point to other points hy retim ing their tolls, ami it is not unjust dis­
crimination for them to charge higher toll» from another point having a 
limited efficiency in such competition to these points. | Blind River Hoard 
of Trade v. Grand Trunk et al. ( os.. 1.1 Can. Ry. Cas. 140. followed.)

Dominion Sugar Co. v. Grand Trunk Can. Hue., Chatham. Wallaeehurg 
4 Lake Erie and Here Marquette Ry. Cos.. 17 Can. Ry. Cas. 201.

[Ktdlowed in West Virginia Rulp & Haper ( o. et al. v. Can. Hae. Ry. 
Co., 23 Can. Ry. Cas. 1*13.]

Tolls- -Reduction—Compeiitiox by water Cx.ivst discrimination.
A carrier hy rail may Is* justilied in reducing toll» from one point to an­

other to meet effective water competition between those points, notwith­
standing that the lowered toll appears discriminatory as against a third 
point, which is not affected hy - uch competition, and which is therefore 
subject to higher tolls, hut a continuance of the competitive toll, after the 
water competition ceases or is suspended (e.g.. in winter I, constitutes un 
just discrimination against such third point. | Dominion Sugar Co. v. 
Grand Trunk, et al. Ry. Cos., reheard and reversed; Montreal Hoard of 
Trade v. Grand Trunk and Can. Hae. Ry. Cos., 14 Can. Ry. Cas. 351; Blind 
River Hoard of Trade v. Grand Trunk et al. Cos.. 1.1 Can. Ry. Cas. 14«>. 
followed.]

Dominion Sugar Co. v. Grand Trunk. Canadian Pacific et al. Ry. Cos., 17 
Can. Ry. (’as. 240.

fFollowed in West Virginia Pulp X Hujier Co. et al. v. Can. Pue. Ry. 
Co.. 23 Can. Ry. Cas. 1,13.
U.XJVST DISCRIMINATION—COMPETITION BY WATER.

Where the underlying principle of competition by water affect* the 
whole toll structure, a point unaffected hy such competition is not unjust­
ly discriminated against in not receiving as favourable tolls as point* that 
are affected.

Cowichan Ratepayers Assn. v. Can. Pur. Rv. Co., 18 ( an. Ry. Cas. 3ft,1.

Through—Import—Competition—Foreign ports and carriers.
Where china clay from Cornwall. Kngland, for Canadian delivery, moves 

under through hills of lading at a through toll to the point of destination, 
any change advancing the rail carriers’ import toll representing part of 
the through movement would result in the Canadian carriers not being 
able to hold the business in competition with foreign ports and rail car­
rière quoting a lower through toll, and where the point of production of 
the Canadian product i« from (10 to 8ft miles further than Montreal from 
the majority of the western destinations, and a two line haul has to be 
employed as against one, the Hoard will not make the local joint toll from 
the point of Canadian production equal to the Montreal import toll to the 
same points of destination.

Canadian China Clay Co. v. Grand Trunk, Canadian Pacific and Can. 
Northern Ry. Cos., 18 Can. Ry. Cas. 347.

[Followed in Koltert» v. Can. Puc. Ry. Co., 18 Can. Ry. Cas. 3.10.]
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Discretion—Competition by water—Normal tolls.
it is in the currier’s discretion whether it will meet water competition, 

and it is not the privilege of the shipper to demand less than normal tolls 
because of such competition, which the carrier in its own interest does not 
choose to meet. [ Plain v. Can. Vac. Ky. Co., 1) Can. Ry. Cas. 222; Blind 
River Board of Trade v. C.ruml Trunk et al. Cos., 1.1 Can. Ry. Cas. 146, 
followed.] Where the carrier is subject to effective water competition in 
varying degree, and also to potential water competition it is in its discre­
tion whether it shall meet it and the fact that it has met the competition 
at one point does not place it under any obligation to meet it at another 
point nor is the toll as it is put in to meet such competition to one point 
a necessary measure of the toll to another. [Dominion Millers’ Assn. v. 
tirand Trunk and Canadian Pacific Ry. Cos., 12 Can. Ry. Cas. 303, at p. 
.'168; Re Western Tolls (Western Tolls Case#. 17 Can. Ry. Cas. 123. at pp. 
161. 162, followed.]

Bowlby v. Halifax &. South Western Ry. Co., 2ft Can. Ry. Cas. 231.

Discretion—Rovtbs—Water competition.
Rail carriers engaged in the business of transportation via a rail and 

water route in competition with an all-water route may, in their discre­
tion, meet water competition if they see lit, and may also determine the ex­
tent to which they shall meet it. and the Board cannot interfere with the 
tariff of tolls filed. | Blind River Board of Trade v. Grand Trunk et al. Cos., 
15 Can. Ry. Cas. 146, followed.]

Boards of Trade of Montreal and Toronto et al. v. Canadian Freight 
Assn., 21 Can. Ry. Cas. 77.

Water competition—Effective and less effective.
It is not contrary to the Railway Act that carriers should meet water 

competition in a measure when it is effective and afterwards meet it in a 
less degree when it is less effective.

Dominion ('aimers et al. v. Canadian Freight Assn. (Canned Goods Tolls 
Case), 22 Can. Ry. Cas. 312.

Discretion—Water competition.
Carriers may in their discretion meet water competition by reducing 

tolls; they may also in their discretion restore tolls to a normal basis when 
water competition ceases. [Dominion Millers Assn. v. Grand Trunk and 
Can. Vac. Rv. Cos., 12 Can. Ry. Cas. 363, at p. 368, followed.]

Regina Board of Trade v. Can. Vac. Ry. Co., 22 Cun. Ry. Cas. 315.

Redi ction—Water competition—Increase to normal.
Tolls reduced by a railway company to meet water competition may, at 

the discretion of rail carrier, be brought up more closely to the normal 
level when water competition liecomes less effective. [Dominion Millers 
Assn. v. Grand Trunk and Can. Vac. Ry. Cos., 12 Can. Ry. Cas. 363, at p. 
368; Re Western Tolls (Western Freight Rates Case), 17 Can. Ry. Cas. 
123. at pp. 123, 124, 150, 166, followed; Canadian Oil Cos. v. Grand Trunk 
et al. Ry. Cos., 12 Can. Ry. Cas. 350, at p. 351 ; Blind River Board of 
Trade v. Grand Trunk et al. Cos. 15 Can. Ry. Cas. 146: Boards of Trade 
of Montreal and Toronto and Canadian Manufacturers Assn. v. Canadian 
Freight Assn., 21 Can. Ry. Cas. 77, referred to.]

Boards of Trade of Western Cities and Canadian Manufacturers’ Assn, 
v. Canadian Freight Assn., 22 Can. Ry. Cas. 324.
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WaTKB COMPETITION'—DISCRETION—RkAsOXAIII.K—Vxjl'ST DIS( III Ml NATION 
—C’.L.—TEMPORARY REDUCTION.

A carrier is not nblignl to inert water competition. and is free in its dis 
cretion to take out low competitive tolls provided there i.- no unjust dis 
crimination, and tin- tolls made effective are reasonable in themselves. 
'I he Hoard refused to restore a toll on rice in carloads (110.000 lbs. mill 
imunn of 0.1 cents per loo lbs. from Vancouver and Victoria to Toronto 
and Montreal points, in place of a toll of 7.1 cents (oo.ooo lbs. minimum), 
temporarily reduced on account of water competition.

Martin & Robert-on and Imperial It ice Milling Co. v. Canadian Freight 
Assn.. 24 Can. Ity. Cas. 141.

B. Interswitching; Demurrage.
See also (B) p. 757; Interchange of Traflic.

DKMIRRAUB Cll.XIMiES—STANDARD TARIFF—RF.AHONARl.EXENS.

Ily the tariff of tolls approved by the (•ovcrnor-in-couiicil under the 
Railway Act, 1.888, railway companies were authorized to charge higher 
tolls than by a special tariff tiled under the Railway Act, l!H).'t, which 
specifically provided for car service or demurrage charges. The latter 
were also recognized by the classification rules authorized by the Hoard 
and in force at the time in question:—Held, that the company not having 
sought to charge the maximum tolls approved hv the (lovernor-in-couneil 
(of the nature of a standard tariff), must lie understood as having ae- 
eepted the goods for carriage at lowest rates conditional upon its right 
to make a charge for demurrage. Held, that the rate charged was prima 
facie reasonable and that no order should be made against the railway 
company.

Dutliie v. Grand Trunk By. Co., 4 Cun. By. Cas. 504.
[Approved in Robinson v. Can. Northern Ity. Co., If) Man. L.R. 50(1.]

Competitive and noncompetitive traffic—Ixtkrhwitciiinu—Ioixt tar 
iff—Refend.

I pon complaints by shippers and consignees at various points as to 
the practice of adding to the tariff rates of the railway company carrying 
to a particular place the switching charge of another company to which 
the traflic is transferred for carriage and delivery at another point in or 
near the same place, and in cases of such tansfer absorbing these extra 
charges where the traflic originates at competitive s (i.e., competitive 
traflici. while adding the charges when the point of origin is noncom­
petitive ( i. e., noiieoni|M‘titive traflic):—Held (1). that a railway com­
pany's tariffs to and from particular places should, in the absence of indi 
cation to the contrary, be read as covering only traflic originating at and 
for delivery upon its own tracks and connecting sidings within its own 
terminals, and not as including traflic originating at or for delivery at or 
near the same places upon the lines of another carrier. (2) That a rea­
sonable additional rate should be payable for switching (i.e., the service 
for the short carriage on receipt or delivery). (3) That while the com­
pany carrying such traflic for the long distance should not Ik* obliged to 
absorb the whole of such switching charge, it may not necessarily be de­
barred from absorbing the whole of such charges, provided this does not 
involve unjust discrimination or preference and in case of competitive 
traflic it may do so. (4) Held, also, that two such companies may be 
required to treat such traflic as joint traflic and to establish traflic there­
for under the Railway Act, 100(1, s. 333, and the joint rate may 1m* less 
than the sum of the two rates, and each or one of the companies required

0
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to accept less than its full rates. It liad long been the practice of two 
railway « h to absorb switching charges in respect of traflic upon
their respective lilies to and from Toronto received or delivered on the 
line of the other (in respect of noneomp.ditive freight). Without any 
change of tariffs this practice was recently abandoned and the switching 
charges added to the regular tariff rates. This practice, it was shewn, 
originated upon the construction of the junior company's lines into 
Toronto, when it had to receive or deliver its trallie wholly or mainly 
upon the tracks of the senior company and was practically compelled to 
hear the switching charges therefor. As the junior company established 
and enlarged its terminals, and acquired industrial sidings, the senior 
company followed the same practice. I* pon complaint I icing of this
change and an at ion for a refund of such charges :—Held, that
although the continuance of the practice afforded some evidence of its 
reasonableness it was not conclusive, that an exception could not he made 
in the case of Toronto, that the two companies were not bound to con­
tinue the practice and all claims for refunds should lie disallowed. [Lull­
ing Harris Coal & Grain Co. v. A. T. & S. F. R. Co., 12 I.V.C. Rep. 479; 
Leonard v. C.M. & St. IT. Co., 12 IRep. 4512; London Iliterswitching 
Case, (» Can. Ry. Cas. 327. followed.] I pon the report of the Chief Traf­
lic Ollieer the Board lived the basis of such joint switching rates and 
ordered, dividing noncompetitive t rallie into two classes, that (1) for 
switching performed ii|h>ii orders of the shipper or consignee after the 
shipment has reached the terminal of the contracting carrier, the uddi 
tional toll should not lie more than 20 cents per ton for any distance not 
over 4 miles, with a minimum of #3 and a maximum of $8 per ear, the 
whole of such charge being paid by the shipper or consignee; and (2) 
where the t rallie is so consigned by the " er as to indicate and involve 
switching service by another company at the time of shipment then the 
consignee or shipper should only be charged with «0 per cent of such 
charges. An order of the Board defining “Interswitching" and “Contract­
ing Carrier” and emliodying the uImivc basis was issued.

Canadian Manufacturers Assn. v. Canadian freight Assn. (Interswitch­
ing Rates Case). 7 Can. Ry. Cas. .102.

| Followed in McMahon v. Canadian freight Assn., Hi Can. Ry Cas 
230; font bill Gravel Co. v. Grand Trunk, etc. Ry. Cos., 17 Can. Ry. Cas. 
248; St. David’s Sand Co. v. Grand Trunk and Michigan Central Ry. Cos., 
17 Can. Ry. Cas. 270: Re General Interswitching Order. 10 Can. Ry. Cas. 
370; referred to in La id law Lumber Co. v. Grand Trunk Ry. Co., 8 Can. 
Ry. Cas. 102; distinguished in Anchor Klevator. etc. v. Can. North., etc. 
Ry. Cos., 0 Can. Ry. Cas. 17"»; inapplicable in Red Mountain Ry. Co. v. 
( oliinibia & West. Ry. Co., 0 Can. Ry. Cas. 224.]

I xtkknwitchi.no ciiahgks—Revend.

Charges for intersw itching collected prior to 1st September, 1908, 
although paid under protest, cannot lie recovered back. [Canadian Manu­
facturers' Assn. v. Canadian freight Assn.. 7 Can. Ry. Cas. 302, referred 
to. Dominion Concrete Co. v. Can. Vac. Ry. Co., 0 Can. Ry. Cas. 514, 
followed.]

Laidlaw Lumlier Co. v. Grand Trunk Ry. Co., 8 Can. Ry. Cas. 192.

I NT KBSWITCHING CHARGES—TlIKOl Gil RATE—SlWOVER PRIVILEGE—INTER­
MEDIATE AND TERMINAL POINTS—REFUND.

Upon a complaint to the Board that excessive interswitching charges 
were made by the C.P.R. Co. for the transfer of cars from the line of the 
V'.X.R. Co. to the elevators of the complainants. The complaints arose

1
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with reference to traffic originating upon the lines of the C.X.It. to la- 
curried by them at a through rate to Fort William or Port Arthur when 
delivered in transit to the elevators of the eomplainants upon the stop 
over privilege of 1 cent per 100 pounds:—Held (I). that the interswitch- 
ing order of July 8th, 1908. did not apply, that the charge of *.">.00 pri­
eur made by the C.P.H. for interswitching was reasonable and tariff- 
should lie filed accordingly. (2> That the (Wit. could not In- «ailed upon 
to absorb any of this charge, the provisions of the interswitching order 
of July 8th, 1908. only applying to terminal and not to intermediate points 
t .'II I hat refunds in exce-s «»f tin- «-harge of $.">,00 already paid could 
not Ik- directed, the railway companies charging the tolls called for in 
their tariff. (Canadian Manufacturers’ Assn. v. Canadian Freight A—n. 
(Joint Switching Hates Case), 7 Can. Ity. ( as. 302, distinguished.|

Anchor Elevator & Warehousing and Northern Elevator Cos. \. Can. 
Northern and Can. Pae. Ry. Coe.. 9 Can. Ry. Cas. 17ô.

[Followed in Taylor and Canadian Flour Mills Co. v. Canadian Pacific 
et al., Ry. Cas., 19 Can. Ry. Cas. 204.]

INTERSWITCHING < II AItl.KH--TllltOVl.ll HU M.HT TRAFFIC—RkIMT'I ION OK 
TO!.IS—11 Kill Kit u It A UK OltK.

The R.M. Ry. Co. applied to the Hoard for a variation of its order living 
the tolls to lie paid them f«>r interswitching services pcrformcil on through 
(rallie of ore front the l.e Hoi Mines to the “transfer track" of the C. & 

W. Ry. Co. The Roar«l hail on the application of the Columbia ami 
Western fixed at $3.00 and subsequently reduced to $3.00. per carload, the 
tolls for interswitching paid to the Red Mountain. The variation to raise 
the tolls was sought on the ground that higher grade ore should pay a 
higher toll ami a less movement of cars was not so profitable as a larger: 
—Held (1), that the application should Is» refused, the conditions not 
having changed and the car movement considered when the order was made. 
(2i That the order must be liehl to have been properly made and the tolls 
to lie fair ami proper until the contrary was conclusively shown. (3) 
Held, further that the application could not Is- entertained liecause the 
proprietors of the lx* Roi .Mines who were interested parties, had not been 
notified. (4) That the Columbia and Western should absorb any increase 
in the tolls churged for interswitching, (iii That the general interswitch 
ing order of 8th July, 1908, Canadian Manufacturers’ Assn. v. Canadian 
Freight Assn (Joint Switching Rates Case), 7 Can. Ry. Cas. .302. does 
not cover the presen* case.

Red Mountain Ry. Co. v. Columbia &. Western Ry. Co.. 9 Can. Rv. Cas. 
224.

Throvgii rate—Demvrraise charge—Stiii'-ovkr charge—Reasonable
RATE.

Upon a complaint against a charge of one cent per hundred pounds 
made by the Canadian Pacific Ry. Co. on grain ami grain products in ear- 
load lots consigned to Cartier “for orders” and a like charge made by the 
< I rand Trunk Ry. Co. on lumber and forest products in carhiads from 
British Columbia consigned to Sarnia Tunnel “for orders." It appeareil 
that the railway companies had previously made no charge for this stop­
over privilege, except a per diem charge of 2f> cents a day for the first 
48 hours' delay and the usual charge for demurrage of $1 per day on cars 
delayed over 48 hours, and shippers were allowed to ship freight at a 
through rate to a certain intermediate point and there await further 
instructions from the consignee as to filial point of destination:—liehl 
(1), that the tariff imposing the additional stop-over charge of 1 cent per
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Immlred pounds should be disallowed. (2) That this stop over privilege 
was originally taken into consideration as an element in fixing a reason- 
aide per diem rate and that a stop-over charge of 25 cents per diem per 
car for the first 48 hours, and the car service toll of .$1 a car for each 
additional 24 hours lie sulist ituted for the charge complained of.

Montreal Board of Trade and Fullerton Lumber Co. v. Can. Pac. and 
Grand Trunk lly. Cos. (Cartier Stop-over Case). !i Can. By. Cas. 227.

Switching and handling traffic—Competitive plants—Kqvality.
Application of the railway company to fix the toll for switching and 

handling traffic to and from the respondents* spur, two and a half miles 
north of llespcler. The applicants relied on a similar order made in the 
ease of the Pilon spur on the Canada Atlantic By. near Casselman, where 
an additional charge of $3.00 per car was allowed, on the increased cost of 
construction, on flic increased cost of operation on account of grade, and 
that the $3.00 per car which the respondents had paid under protest did 
not cover cost of operation. The respondents contended that they were 
not hound by the Pilon order, of which they had no notice, there was a 
discrimination of $0.00 per car as compared with free service to competi­
tive plants between stations on the line from Guelph to Galt:—Held, that 
under s. 315 (4) of the Railway Act, 1000. it is required that all com­
petitive industries should lie treated alike. Held, that the railway company 
were not entitled to make an extra charge for switching services.

Grand Trunk By. Co. v. Christie, Henderson & C'o., 0 Can. By. Cas. 
502.

(Followed in Pilon v. Grand Trunk By. Co., 16 Can. By. Cas. 433. 
Hepworth Silica Pressed Brick Co. v. Grand Trunk By. Co., 18 Can. By. 
Cas. 0.1

Interchange switch—Ixterswitciiing charges.
An application by the town of Brampton for an order directing the rail­

way companies to provide and construct an “interchange switch” at the 
intersection of the lines of the said railway companies. The traffic officers 
of the Board reported that the railway companies had very few joint 
tarifl’s, so that if a firm located on the tracks of one company, desired to 
ship or receive traffic to or from points on the line of the other, it had 
either to team the traffic to the station of the other or pay the two local 
rates to the nearest junction point where the interchange could be made, 
that although this traffic originated at a common point the railway com­
panies refused to absorb the tolls charged for interswitching competitive 
traffic, but if the interchange switch was established the traffic in ques­
tion would then necessarily become strictly competitive and the provisions 
of the General Interswitching Order, 7 Can. By. Cas. 302, would apply 
automatically: the traffic which might lie interchanged if the connection 
was made was estimated at from 150 to 200 cars:—Held (1), that the 
business situation justifies the order for this connection. (2) That it is 
the duty of railway companies, within reason, to furnish interchange facili­
ties to shippers at the point of intersection of their respective lines.

Brampton v. Grand Trunk and Can. Pac. By. Cos. (Brampton Inter­
change Case), 10 Can. By. Cas. 173.

Private siding and warehouse—Freight sheds—Toi.i. for switching— 
Refund.

A railway company after placing a carload of freight at the consignee's 
warehouse desired to inspect its contents, but this was objected to by the 
consignee. The company then returned the car to its freight sheds and
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after inspection notified the consignee that the car was ready for delivery 
at its own teaming track, or would he placed at his warehouse upon pay­
ment of the toll for switching or “new delivery." The consignee having 
paid the toll applied for its refund, contending that inspection should take 
place lieforc delivery, that it was inconvenient for inspection to he made 
at his private warehouse and the company had no right to use his property 
for its own purposes. The company submitted that inspection of carload* 
at private warehouses was recognized in the classification and was a 
practice followed for the protection of shippers, that it was also a saving 
of time and enabled the company to make quirk delivery:—Held (1), that 
no definite rule could he laid down as to the point at which inspection 
should take place. (2) That although a railway company, under subs. 2 
of s. 400 of the Railway Act, 1000, has the right to make inspection, it 
lias no right to use private property for that purpose to the detriment or 
inconvenience of the owner. (3) That if a carload of freight after having 
been placed at a private warehouse, or on a private siding, is removed by a 
railway company for the purpose of inspection, it should be returned with­
out any toll being charged to the consignee for the movement.

Cottrell v. Can. Vac. Ry. Co., 10 Van. Ry. ('as. 340.

Intersw itching charges—Special commodity tariff—Vexerai, inter
SWITCHING ORDER.

An application to direct the respondent to absorb the interswitching 
charges collected by the C.X.R. Co. for the transfer of cars of pig iron 
within its yard at I oil Arthur to the lines of the respondent. The appli­
cant submitted that under s. 2 of the <h uerai Interswitching Order of stli 
duly. 1008 (7 Van. Ry. Vas., p. 332». the entire intersw itching charge 
should lie absorbed. The respondent alleged that the low toll given bv 
the special commodity tariff of 14th Octolier, 1000. was on condition that 
the applicant would ship summer and winter by its lines, that when such 
tariff was arranged nothing was said about the quest ion of switching, and 
the respondent was not aware that the applicant's plant was located on the 
line of the C.X.R. and that such switching would he necessary:—Held 
(1), that the special commodity tariff went into force subject to the terms 
of the General Interswitching Order, and no silence on the question of 
switching could take the traffic out from under its provisions. (2) That 
the traffic fell under ss. 4 and 8 of the General Order and the respondent 
should absorb one-half of the Port Arthur interswitching charge.

Atikokan Iron Co. v. Can. Pac. Ry. Co., 12 Can. Ry. Cas. 6.

Fruit commodities—Completion of carloads—Stop-over privileges—
Through rates—Joint route.

For a numlier of years carriers carried a certain fruit commodity to 
concentration points for storage, inspection or completion of carload and 
reshipment at a reduction of one-third of the local tolls, the combination 
of these tolls in and out not to be less than the through toll from the 
first shipping point to final destination plus 2 cents per 100 lbs., and if 
to the concentration point a joint route lmd to be used, the reduction 
applied only to the portion of the earnings that the carrier received from 
the second haul or reshipment from that point, the railways not having 
satisfactorily justified withdrawing the completion of carload concession 
and restricting the storage and inspection privileges to carloads, an order 
should be made directing that the former arrangement should be re-estab­
lished.

Simeoe Fruits and Ontario Fruit Growers’ Assn. v. Grand Trunk and 
Can. Pac. Ry. Cos., 14 Can. Ry. Cas. 370.
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Demurrage—Adjustment—Long and short haul.
The long and short haul clause, k. 315 (.'») of the Railway Act, 1900 is 

superior to any toll in any ta rill" approved by the Hoard whieh con diets 
therewith. Where freight tolls demanded bv a carrier are proved to be 
incorrect, the consignee is not properly charged demurrage because he 
refuses to unload until the freight tolls are adjusted. A toll which vio­
lates a provision of the Railway Act is unlawful even if shewn on a filed 
tariff. Where, therefore, a toll of 12 cents per 100 llm. was charged on a 
carload of logs from Warren. Mich., to Tilbury. Ont., and at the same time 
there was a special toll of fij cents from Vtica, Mich., to Tilbury. Warren 
lieing an intermediate point, the toll of 12 cents is illegal by the long and 
short haul clause, s. 315 (5).

Canadian Handle Mfg. Co. v. Central Ky. Co., 21 Cun. Ry.
Cas. 12.

Car service rules—Demurrage tolls—Retroactive—Refund—Unjust
DISCRIMINATION.

Tariffs are not retroactive, and carriers can only collect for the trans­
portation of traflie the lolls authorized and in force at the time of ship­
ment. No charge for demurrage as such is included in any ordinary trans­
portation toll, consequently the car service demurrage toll in force at the 
time of arrival of cars at destination may lie charged by the carrier. Under 
the ear service rules, demurrage tolls in force in 1012-13. where the con­
signee was in default from December 15. 1012. to March 31. 1013, he was 
subject to the penalty fixed by the filed tariff of demurrage tolls effective 
December 15. 1012. to March 31, 1013 (higher than $1 js*r day), but de 
murrage tolls on cars on and after March 31. 1013, must be reduced to the 
*1 per day toll Imsis. irrespective of the date transportation commenced 
or when the right to collect demurrage first accrued.

Security Traflie Bureau v. Canadian Freight Asso.. 21 Can. Ry. Cas. 57.

Demurrage—Switching orders—Traffic—Jurisdiction—Comity of na­
tions.

Contracts made in the United States for the carriage of C.L. Traffic 
passing from one point to another in the United States through Cana­
dian territory are under the control of the Interstate Commerce Commis­
sion. and the Board (having regard to international comity i will not make 
an order as to demurrage charged for delay of such traffic in Canada, when 
no Canadian interest is involved, where the effect of such order would be 
to nullify a previous order of the Interstate Commerce Commission on 
the same subject-matter.

American Coal & Coke Co. v. Michigan Central Ry. Co., 17 Can. Ry. 
Cas. 251$.

[Affirmed in 21 Can. Ry. Cas. 15.j

(>peration—Movements—Long and short—Tolls.
Under the General Interswitching Order No. 498.8 (July 4. 1908) (see 

7 Can. Ry. Cas., p. 332), the carrier that has the right or obligation to 
perform the interswitching service is entitled to the interswitching toll 
applicable to any distance within four miles, however short it mav he, 
so long as the toll is not graduated according to distance.

Brampton Milling Co. v. Can. Pac. Ry. Co.. IS Can. Ry. Cas. 337.

Zones—Redistribution.
It is a principle of tariff making to break the toll groups at flag stations

D2C
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"f unimportant points ns fur a- practicable. Acting upon this principle, 
the Hoard refused an application to distrilmte the zones in respondents' 
City of Hamilton terminals, within which interswitching tolls of 1 ct. and 
U eta. per 100 lbs. respectively prevailed.

Steel Co. of Canada v. Toronto, Hamilton & Buffalo Ry. Co., 18 Can. Ry. 
Cas. 339.

Sior OVER PRIVILEGES—FURTHERANCE ORDERS—KXTBA TOLL.
A stop-over privilege of 72 hours after arrival at Cartier ia sufficient 

time for a trader to decide where to send hi- jruin, and an extra toll should 
la* paid for ears remaining on hand waiting for furtherance orders after the 
expiration of that period.

Can. Pae. Ry. Co. v. Montreal Corn Kxchange Assn., 19 Can. Ry. ( as. 
257.

I N TERM WITCHING—MILLING IN TRANSIT PRIVILEGE.
The toll for the milling in transit privilege does not include the toll 

for interswitching necessary to take the trallie from the line of one 
railway company to another. [Anchor Klevator Warehousing and North­
ern Klevator Cos. v. Can. Northern and Can. Pae. Ry. Cos., 9 Can. Ry. Cas. 
175, followed.| Complaint against the charge made by the respondent, Pere 
Marquette R.R. Co., for interswitching front the transfer track between 
the lines of the respondents to the complainants’ mills in addition to the 
charge for milling in transit privilege made by the respondent Canadian 
Pacific Ry. Co.

Taylor and Canadian FI r Mills Co. v. Can. Pac. and Pere Marquette 
Ry. Cos., 19 Can. Ry. Ca> 2G4.

GENERAI. IXTERSW1TCIII ORDER—REGULATIVE ORDER.
The (lencral Intel oiling Order is not a mandatory order requiring 

interswitching wherever possible, but merely a regulative order fixing tolls 
to lie charged when interswitching service is performed.

Re deneral Interswitching Order, 19 Can. Ry. Cas. 370.

Cartage equalization—Substitution for inters witching.
Cartage equalization, and the substitution of cartage for iiiterswitcliing 

are not wholly prohibited by par. 11 of the deneral Intcrswitcliing 
Order (No. 4988, duly 8, 1908, 7 Can. Ry. Cas. p. 332), but are per­
missible so long as the carrier complies with its obligations under s. 
315 of the Railway Act, 1900. to observe equality in its treatment of ship­
pers. and also sets out the free service in a clear and definite tariff pub­
lished in accordance with the Act. [Canadian Manufacturers Assn. v. 
Canadian Freight Assn., deneral Interswitching Order, 7 Can. Ry. Cas. 
302, followed.]

Re General Interswitching Order. 19 Can. Ry. Cas. 370.

Demurrage—Inspection—Delay—Canada grain act.

Carriers are entitled to recover demurrage tolls for detention of equip­
ment owing to delay in inspection of grain by Government officials, and 
the shipper has the right under the Canada Grain Act, 2 Geo. V. c. 27, 
s. 71, to recover from the inspector for neglect or refusal to inspect. 
The latter are liable to shippers under s. 71 for neglect or refusal to make 
such inspection.

Toronto Board of Trade v. Canadian Freight Assn. (Grain Inspection 
Case), 22 Can. Ry. Cas. 93.

Can. Ry. L. Dig.—52.
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Swnvmxn—Special—(Ikxkral—Situs.
Tin- Hoard disallowed a toll of $2 for switching ami spotting movements 

on spurs more than 1.000 feet in length of ears loaded with coal, without 
expressing any opinion on the general question of living a limit for 
free switching service.

Premier Coal Co. v. Canadian Freight Assn. (Switching lolls Case), 22 
Can. I'v. Cas. 12.1.

Agreement Sim it -Cars—I’\kkmt'xekativk—Intkrswitc iiixu.
The Hoard is not I. nor may the provisions of the Railway Act

he defeated, hy an agreement between two railway companies res|M*etiug 
t<dls. A provision in an agreement made in 1001 between two railway com 

s, whereby the former in consideration of the latter undertaking to 
build a spur from its line to a pulp mill, agreed to build a connection 
la-tween the two lines and switch loaded and empty ears for the latter 
company at $1.00 per d car, was abrogated by the Hoard in 1017. 
the tolls lieing found till remunerative, and the regular intersw itching 
charge of 1 cent per 100 lbs. applied under the (lenerul Intersw itching 
Order No. 4088. (Crow's Nest Pass Coal Co. v. Can. Pac. Hy. Co., 8 Can. 
Hy. Cas. .1.1; Uike Superior Paper Co. v. Algoma Central & Hudson Hay 
Hy. Co.. 22 Can. Hy. Cas. .101, followed. Fergus v. drain! Trunk Hy. Co.. 
18 Can. Hy. Cas. 42. distinguished.)

Can. Pae. Hy. Co. and Spanish Hiver Pulp & Paper Mills v. Algoma 
Kastern Hy. Co., 22 Can. Hy. Cas. .181.

Switching—Wiiahfauk.
Upon eomplaint made against a charge of one per cent per 100 lbs. with 

a minimum of $f> per ear for switching from lioat to rail at Port Arthur, 
the carrier pointed out that the toll was the one for interswitching,
except that the minimum was $."> instead of $.1, also, that there was a 
greater service provided because in ordinary switching the carrier that 
does the work merely takes a loaded ear from one point to another, 
whereas in the ease under discussion the carrier must place its empty 
ear, load it, and then switch it to destination. The Hoard held that 
the charge was reasonable whether taken by itself or in connection with 
a wharfage charge of 2j cents per 100 lbs., imposed for other services ami 
facilities.

Fort William Hoard of Trade v. Can. Pae. Hy. Co., 10 Can. Hy. Cas.
.102.

Cart auk—Skhvick of facility—Link haul.
Under the Hailway Act, 1000, cartage is not a railway service or facility, 

although by the interpretation clause, s. 2 (.10), “toll" includes charges 
for cartage, it is not included in any tariff of tolls approved hy the Hoard 
for line haul. The question of who should pay cartage is a matter of 
contract between the consignor and consignee and the Hoard should 
not attempt to interfere between them. |Nowerhy v. tirent Northern Hy. 
Co., 00 L.J.Q.H. 407, 05 L.T. f>40; Stewart v. Can. Pac. Hy. Co., 11 Can. 
Hy. Cas. 107, followed.)

He Cartage Tolls, 10 Can. Hy. Cas. .180.
( Heheard and affirmed in 24 Can. Hy. Cas. 80.]

Dklivkry—Switching—Destination—Refund.
A carrier is bound to have a place of delivery for traffic destined to a 

point to which it has quoted a tariff of tolls free from the imposition of a
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sxx itching toll on shipper or consignee. therefore, an order may go per- 
mittiiig tin* rescindent to refund tin* moneys it has collected under their 
switching conditions at the point in quest ion.

lirait! <.'rower H.C. Agency v. Can. Northern ltv. Co., 23 Can. Hv. Cas. 
III!!.

I XTKKSW ITCIIIXU—1*1 HI.If l \ II It 1ST—.11 si IKK ATIOX I'OI.IA—COM Wool l Y

AM) MASS—COMI‘111 I lux CsK M II It XII X XI.S- 1,1X1 THAI HV—I XI Kit- 
CIIAXtiK.

I he only j list i tient ion for subjecting the facilities of one carrier to the 
business of «notlier is the public interest, and orders as to iutcrsxvitching 
should not. he used lor the purpose of enabling one carrier to take from 
another not only the use of its terminals lint line trallie. Where therefore 
the shipper expressly requires intersxx itching from team tracks, and the 
iutcrsxvitching carrier is equipped and actually ready, in accordance xxith 
its published tarilFs of tolls to carry to destination and to all'ord the same 
delivery and facilities itself, or through its connect ions, or hy intersxx itch­
ing, at the same toll as the compet ing carrier, the intersxx itching carrier 
should Is» allowed to charge, instead of an intersxvitching toll, the appro­
priate toll of its published class or commodity tariff to the point of in­
terchange, xvliich toll should lie made an additional charge against the 
shipment, provided huxvcvcr, that in ease of failure to place ears within a 
reasonable time, ordinary iutcrsxvitching tolls only should apply.

He Intersxx itching Service, 24 Van. Hy. Vas. 324.

F. Passenger Fares.
I’ATKS AXI) ACCOM.MOD ATIOX.

Two questions must he found in favour of the applicant before the 
writ of prerogative mandamus van issue : First, has the applicant a specific 
legal right to the performance of some duty hy the respondent ; ami, 
second, will the applicant xvithoiit the benefit of the xvrit be left without 
effectual remedy Ï Where the applicant sought, a mandamus to compel the 
tira ml Trunk Hy. Vo., pursuant to s. 3 of their Act of Incorporation, 10 
Viet. e. 27 (I).I, to run a train containing third-class carriages, ami to 
permit, the u plica lit to travel therein on payment of a fare not exceeding 
one penny a mile:—Held, that the applicant had an adequate remedy 
under the provisions of the Hallway Act. 1003 (ss. K. 23. 23, 44. 214. 204. 
being specially referred to», and that remedy could he more conveniently 
applied and executed under the direction and supervision of the Hoard 
than by the Court : and the application xvas refused.

He Hubert son and (Ira ml Trunk Hv. Vo.. 0 Van. ltv. Vas. 400, 14 O.L.R. 
407.

|See Holiertson v. (Irand Trunk Hy. Vo.. If Van. ltv. Vas. 404.] 

TiIIRIM'I.ASN I'ASSKXiiKKS—TXVO ( KXT (IT.XXY) I AUK.

S. 3 of the Act of Incorporation of the Viand Trunk ltv. Vo., Hi Viet, 
e. 37(D.) enacting that the fare or <barge for each third-class passenger 
by any train on the said railway, shall not exceed one penny currency 
per each mile traveled, and that at least one train having in it third- 
class carriages, shall run every day throughout the length of the line, has 
not I ice n repealed either expressly or by implication by subsequent general 
railxvay legislation, and is still in force. Upon an application under 
s. 20 of the Railxvay Act, 1000. the Hoard made an order requiring the 
company to run every day throughout the length of its line hvtxveen Mont­
real and Toronto at least one train having in it third-class carriages, and



TOLLS AM) TARIFFS.S20

forbidding it to charge third-class passenger fares at more than two cents 
per mile, and directing it to amend its special tariffs accordingly.

Robertson v. (Irand Trunk lly. Co., ft (’an. Ry. ('as. 404.
[Sec Re Robertson and (irund Trunk Ry. Co., ft Can. Ry. ('as. 400, 14 

O.L.R. 497; affirmed in 39 ('an. S.C.R. fiftft, 7 Can. Ry. ('as. 24*7.J

Third-class fares.

The legislation by tin* late Province of Canada and the Parliament of 
Canada since the enactment of s. 3, e. 37, lft Viet. (D), in 1852. has not ex 
pressly or by -ation repealed the provisions of that section requiring
third-class passenger carriages to be run every day upon the line of the 
(J.T.R. between Toronto and Montreal, on which the fare or charge for each 
third-class passenger shall not exceed one |>eniiy currency tor each mile 
traveled, ft Can. Ry. Cas. 494, altirmed.

(irand Trunk Ry. Co. v. Robertson, 7 Can. Ry. ('as. 2ft7, 39 Can. S.C.R.
fiftft.

N FECIAL RATES—DELEGATES TO CONVENT'OX—STANDARD PASSENGER TARIFF
—Recovery of amount overpaid.

A railway company agreed with a lodge to give reduced excursion rates, 
provided a certain nundier took advantage of them ; but these rates were 
not approved by the Hoard under the Railway Act. 199ft. s. 331. On the 
return trip the railway y refused to grant the reduced rate and
collected full fare. In an action to recover the amount overpaid:—Held 
(following Lees v. Ottawa & New York Ry. Co., 31 O.R. f»U7), that not­
withstanding the absence of approval of the rate under s. 331 of the 
Railway Act, the amount overpaid could Ik- recovered.

(irand Lodge of Knights of Pythias v. tirent \ rn Ry. Co., 7 Can. 
R) ( as. 263, ft West. kit. 425.

Through rates—Joint tariffs—Continuous route Competitive and
NONCOMPETITIVE POINTS.

The C.N.R. Co. applied to the Hoard for an order under s. 317 of the 
Railway Act, 199ft, dim-ting the (irand Trunk and the Canadian Pacific 
Ry. Cos. to provide facilities for passengers desiring to travel from or 
through [mints on lines of the respondent companies, or either of them, to 
points on the lines of the applicant and its connections and to issue 
tickets at through rates accordingly, the application covering points in 
Canada and the United States. The object of the application was to oblige 
the respondent companies to transfer to it at Toronto passengers desiring 
to reach the Muskoka district which is served by the lines of the three 
companies. The applicant has no connections east or west of Toronto, 
but Toronto may be reached from the United States by steamer from the 
Niagara frontier during the summer months. As to competitive points: 
—Held (1), that it has not been shewn that any “obstruction is offered 
to the public desirous of using such railways as a continuous line of com­
munication*' within subs. 4 of s. 317. (2) That the arrangement lietwecn
the respondents has not been shewn to constitute an undue or an unreason- 
aide preference as against the applicant nor to be the public disadvantage. 
(3) That a change for the pecuniary benefit of the applicant is not. of 
itself, a sufficient reason for granting the application. Without deciding 
that a. 317 applies only to noncompetitive points: — Held (1). that joint 
fares and rates should Ik* established on joint traffic from noncompetitive

1
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points destined to points common to the applicant’s and respondents’ lines. 
(2) That the other requests in the application should lie refused.

Can. Northern Ontario Rv. Co. v. Grand Trunk and Can. I’ae. Kv. Cos.
(Muskoka Rates Case), 7 Can. Ry. Cas. 289.

[ Referred to in Can. Northern Ry. Co. v. Grand Trunk, etc. Ry. Cos., 
10 Can. Ry. Cas. 139: followed in Great North. Ry. Co. v. Can. Northern 
Ry. Co., 11 Can. Ry. Cas. 425; Can. Northern Ry. Co. v. Grand Trunk Ry. 
Co. (North Bay Case), 20 Can. Ry. (’as. 84.J

Commutation tickets—Unjust i>is< rimi.nation.
Upon an application to the Board for an order directing the G.T.R. Co. 

to issue commutation tickets a< well In-tween Toronto and Brampton 
us between the same point and Oakville. Brampton being within 4/100 of a 
mile of the distance from Toronto to Oakville, hut on a different line; 
it was contended that the passenger fares between thé said points con­
stituted an unjust discrimination or undue preference in favour of Oakville 
and against Brampton, and that the onus lav on the railway company by 
s. 77 of the Railway Act, 1901!. to show that it did not exist : — Held < I •. 
that under s. 341 the railway company was within its rights in issuing 
such reduced fare tickets between Toronto and Oakville. (2) That tlio 
application must be refused. Oakville not having profited at the expense of 
Brampton. (3) A railway company has the right under the Railway Act to 
discrimination between points and is only required to prove itself free 
from unjust discrimination or undue preference.

Wegenust v. Grand Trunk Ry. Co. ( Brampton Commutation Rate Case!, 
S Can. Ry. Cas. 42, 168.

[Followed in Toronto and Brampton v. Grand Trunk, etc. Ry. Cos.. 11 
Can. Ry. Cas. 370.]

Commutation tickets.
The Board under s. 55 of the Railway Act, 1906, stated for the opinion 

of the Supreme Court the following question: Is s. 341 of the Act con­
trolled, modified or affected by s. 77. or any other section of the Act, and 
if so to what extent?—Held, Davies, and Anglin, .1.1., dissenting, that the 
provisions of s. 77 of the Act do affect the issue of commutation tickets 
under s. 341.

Toronto and Brampton v. Grand Trunk etc. Ry. Cos. ( Brampton Com­
mutation Rate Case. No. 2) 11 Can. Ry. Cas. 36.*».

[Followed in Masgiah v. Can. Pae. Ry. Co.. 17 Can. Ry. Cas. 88; Wood 
v. Can. Pac. Ry. Co.. IS Can. Ry. Cas. 365: lie Telegraph Tolls, 20 Can. Ry. 
Cas. 1; distinguished in Watson v. Can. Pac. Ry. Co.. 19 Can. Ry. Cas. 161.

Unjust discrimination—Commutation toils—Persons or localities— 
Fixed radius.

Application by the town of Brampton under ss. 315, 318. 323 of the 
Railway Act, 1906, for orders directing the G.T.R. Co. to cease unjust 
discrimination between Brampton and other localities in commutation tolls, 
to provide proper commutation tolls and to disallow the present toll. 
Application by the city of Toronto under ss. 77, 315, 323 of the Act for 
orders directing the G.T.R. and C.P.R. Cos. to cease unjust discrimination 
lietween the city of Toronto and siirburban municipalities in regard to 
commutation tolls, and tlx commutation tolls within a certain radius of 
the city. Counsel for the town of Brampton relitsl upon the proceedings 
upon the former application reported in Wegenast v. Grand Trunk Ry. Co. 
(Brampton Commutation Rate Case). 8 Can. Ry. Cas. 42. Counsel for 
the city of Toronto contended that the Board should be guided in fixing
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1 lie radius to which commutation tolls should apply by the distances of 
Htirburhan points which now have them from Toronto; that there is 
unjust discrimination in certain suburban points further away being 
granted these tolls and others nearer living refused them and in the dis 
tance from Montreal to suburban points to which such tolls are now 
extended. The railway companies contended that the granting of com­
mutation tolls was within their discretion. 1 icing authorized by the Kail- 
way Act to discriminate lietween persons or localities :—Held ( 1 ), that 
aflirmative evidence must lie presented to shew unjust discrimination be­
tween persons or localitites. although the onus is on the railway com­
panies to disprove it. (2) That the application of the town of Brampton 
must lie refused for the reasons given in Wvgenast v. Vîrand Trunk Ky. 
Co., 8 Can. Ky. Cas. 42. (3) That unjust discrimination not having lieen
shewn, the application of the city of Toronto must be refused. (4) That 
no evidence was given of the stations in the vicinity of Montreal to which 
commutation tolls were granted, or of trallie in the case of either city. 
| Wvgenast v. (I rami Trunk l!y. Co. ( lira nipt on Commutation Kate Case), 
8 Can. Ky. Cas. 42. followed. |

Toronto and Brampton v. tira ml Trunk and Can. Pac. Ky. Cos.( Brampton 
Commutation Kate Case (Xo.2) ), 11 Van. Ky. Cas. .*170.

| Ko I lowed in Massiah v. Can. Pac. Ky. Co.. 17 Can. Ky. Cas. 88: 
Wood v. Can. Pac. Ky. Co., IS Can. Ky. Cas. .'Hi.').]

TlllRII-Cl.AMK I XltKS.

S. it of Hi Viet. e. .'(7 ( Province of Canada) is not inconsistent with or 
impliedly repealed by the Dominion Kail way Act, ti K.dw. VII. c. 42. 
Accordingly the appellants are bound to carry third-class passengers for 
the fare of a penny per mile, and to provide one train every day with 
third-class carriages lietween Toronto and Montreal.

(ira ml Trunk Ky. Co. v. Ko ber taon, 0 Can. Ky. Cas. 141». [1009] A.C. 
815.

STARIIARI) PANHRMiKR AM) SPECIAL FRKK1IIT TARIFFS—l)KFI< IK.NT CAR SKRVICF 
—PARSENUER FACILITIES.

Complaint that the respondent corporation charged excessive passenger, 
freight and express tolls, and did not furnish sullieient car service ami 
passenger facilities. The respondent corporation operate a railway and 
collieries; own large areas of irrigated lands and towns lots, and is the 
result of amalgamation of the Alberta Ky. & Coal, Canadian North West 
Irrigation. St. Mary’s River Ky. Alberta Railway & Irrigation Companies. 
Counsel for the respondent contended that the tolls should not lie reduced 
and greater facilities furnished, because the railway and irrigation works 
did not pay, and the land ami coal areas covered the deficits. The Can 
adian Pacific Ky. Co. recently acquired a controlling interest in the re­
spondent corporation, and will probably operate its railway:—Held 11 i. 
that there was no evidence that the railway did not pay. (2) That the 
rescindent corporation la» required to tile within a specified time (a » 
standard passenger tariffs charging three cents per mile and one-sixth less 
for round trip tickets, (b) special tariffs of freight rates between all the 
stations on a basis that shall not exceed those of the Canadian Pacific 
for the same or similar distances and on the same commodities, (c) a 
special tariff of class rates not higher than tin» same tariff of the Canadian 
Pacific Ky. for the same or the nearest equivalent distances, and (d i 
express tariff of tolls as required by s. 350 of the Railway Act, 1000. (3) 
That the complaints relating to the respondent's express service and charge 
should stand for disposition until the general express enquiry is dealt
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with. (4) That the complaint as to deficient ear service and passenger 
facilities may lie renewed if necessary at the expiration of six months.

Vardston Hoard of Trade v. Allierta lly. & Irrigation Co., 9 Can. Rv. 
Cm. 214.
Tiihoi uii toi.i.s — «Joint tariffs — Contim ovs roite— Intkhnationai. 

nor NDARV.
After the judgment of the Hoard on a previous application (Can. North­

ern Ry. Co. v. ( « rand Trunk and Can. Pac. Ry. Cos., 7 Can. Ry. Cas. 289), 
for the granting of facilities under s. .'117 of the Railway Act, 1900, 
whereby the applicant and respondent companies were directed to issue 
joint tariffs of passenger tolls upon joint trallic interchanged between said 
companies from noncompetitive points to points common to applicant’s 
and respondents’ lines, a further application was made for the tiling by the 
respondent companies of tariffs from frontier points in the United States to 
noncompetitive points on the applicant's line:—Held, refusing the ap­
plication (1), that the Hoard has no jurisdiction over rates charged by 
railways from points in the United States up to the International boundary. 
(2) That the Board has jurisdiction the very moment the traffic crosses 
the International boundary, whether it is a dividing point on land or

Can. Northern Ry. Co. v. tlrand Trunk and Can. Pac. Ry. Cos. (Muskoka 
Rates Case), lu Can. Ry. Cas. 139.

| Followed in Continental, etc. Oil Co. v. Can. Pac., etc., Ry. Co., 13 Can. 
Ry. Cas. lût! ; Can. Northern Ry. Co. v. Grand Trunk Ry. Co. (North 
Huy Case), 20 Can. Ry. Cas. 84.]

Unjvst mm it i mi.nation—Trannfortatto.n of i‘A.shkngkrs —Kx< vrsion

Application to prohibit the respondent from charging 25 cents for viséing 
railway certificates entitling persons attending meetings to return to their 
homes without payment of a return fare and to reduce the number of 
persons entitled thereto from 300 to 2.10 or 200. To avoid confusion, errors 
and more serious faults, the principal railway and steamship companies 
operating in Canada formed the respondent association with an office in 
Montreal, maintained in part by this 2.1-cent charge; and officials being 
sent to the different society meetings for the purpose of viséing the cer­
tificates of the memliers. In the tariff filed with the Hoard the statement 
appeared that a fee of 2.1 cents was charged to defray the expenses of the 
special agent viséing the certificates—it was shown that there was a yearly 
deficit in the expenses of the office which was made up by contributions 
from the railway companies, members of the respondent association. The 
applicant contended that the charge of 25 cents was not a toll under s. 
9 of c. (II of 7 & 8 Edw. VII., and that members traveling a short distance 
were unjustly discriminated against in favour of those traveling a longer 
distance by lieing compelled to pay such charge:—Held ( 1 ». that such 
charge was a toll or charge made in connection with the transportation of 
passengers and that it was covered by the tariff filed by the respondent. 
(2) That the Hoard has no jurisdiction to compel the respondent to issue 
excursion rates or fix the number or persons entitled thereto. Commissioner 
McLean, dissenting in part : The 25 cent charge as described in the tariff 
did not fall within the definition of tolls in c. 61, s. 9 of 7 & 8 Edw. VII.

Canadian Fraternal Assn. v. Canadian Passenger Assn., 13 Can. Ry. 
Cas. 178.

[Followed in Roy v. Canadian Passenger Assn., 17 Can. Ry. Cas. 320.]
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JlHISDICTTON—TOl.I.S—ReDICTION.

Under ss. 77, 315, 341 of the Railway Art. IVOfi. the Board has no juris­
diction to compel a railway company to issue reduced tolls to farmers at­
tending agricultural conventions, or to any other class of the community. 
It is entirely within the discretion of the carriers whether they will do so 
or not, and for the Board to do so would he unjust discrimination against 
other classes of the community. [Canadian Fraternal Assn. v. Canadian 
Passenger Assn., 13 Can. By. Cas. 17S. followed.J

Roy v. Canadian Passenger Assn., 17 Can. Ry. Cas. 320.
U.NJV8T DISCRIMINATION —TRAFFIC POLICY—COMPETITION.

It is unjust discrimination for the respondent, from considerations of 
trallie policy, to extend the advantage of the competitive toll to points 
where competition doe. not exist.

Fredericton Board of Trade v. Can. Pac. Ry. Co., 17 Can. Ry. Cas. 433.
Reversed 17 Can. Ry. Cas. 43V. 21 D.L.R. 7VO.

Unjust Discrimination—Through ticket—Mii.eaue basis—Competition 
—Intermediate and terminal points.

Under s. 315 of the Railway Act. 1V00, unjust discrimination does not 
exist where there is actual competition at the initial and terminal points 
reached by railway lines, and the potential choice of a passenger at an 
intermediate point whereby he may elect to buy a through ticket for 
the whole distance between the initial and terminal points, cheaper than 
one on a mileage basis from such intermediate point to the terminal point, 
spreads the effect of competitions over the whole journey. The general 
scope of s. 315 makes it clear that the Board is eni|iowered to recognize 
the existence of competition and its effects, therefore, when it is satisfied 
that such competition exists, it may allow a lower toll on the section of 
railway where the dissimilar circumstances and conditions created by 
such competitions exist. [Malkin v. Grand Trunk Ry. Co. (Tan Bark 
Tolls Case), 8 Can. Ry. Cas. 183, at pp. 18(1, 187; Almonte Knitting Co. v. 
Can. Pac. and Michigan Central Ry. Cos. (Almonte Knitting Co. Case), 
3 Can. Ry. Cas. 441, followed ; Fredericton Board of Trade v. Can. Pac. Ry. 
Co., 17 Can. Ry. Cas. 433, reheard and reversed.]

Fredericton Board of Trade v. Can. Pac. Ry. Co., 17 Can. Ry. Cas. 43V, 
21 D.L.R. 7VO.

Discretion—Commutation—Unjust discrimination.
Within the limits of the standard passenger toll per mile, railway com­

panies have discretion to vary the toll under certain conditions, that dis­
cretion may lie exercised by the granting of commutation tolls to one 
point and not to another, such difference in the treatment of different 
places is not necessarily unjust discrimination, and in the absence of 
affirmative evidence of actual discrimination, resulting in the positive det­
riment to a place to which such tolls are refused, the Board will not in­
terfere. [Wegenast v. Grand Trunk Ry. Co., 8 Can. Ry. Cas. 42; Toronto 
and Brampton v. Grand Trunk and Can. Pac. Ry. Cos., 11 Can. Ry. 
Cas. 370, at pp. 374, 375; British Columbia News Co. v. Express Traffic 
Assn., 13 Can. Ry. Cas. 178, followed.]

Massiah v. Can. Pac. Ry. Co., 17 Can. Ry. Cas. 88.

Commutation—Cancellation—Standard passenger tolls.
For many years the respondent company sold ten trip tickets between 

Quebec and St. Catherine station for $4 and similar tickets to other sub­
urban points. Upon these tickets being cancelled the Board refused an 
application for their re-establishment. No contract was shewn with any
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of the applicants who built slimmer cottages at St. Catherine, that if 
these were established on the line of the railway they would forever give 
these ten trip tickets. It is a well-settled principle that a railway coin 
pany will not be ordered to establish passenger tolls less than its stand­
ard toll unless it can In- shewn that an undue or unreasonable preference 
or advantage has been given to any particular description of traffic or 
that unjust discrimination has been shewn to exist between different lo­
calities under substantially similar circumstances and conditions.

Brown v. Quebec & Lake St. John Ry. Co., 18 Can. By. Can. 342.
Short line competition—Discretion.

The Railway Act does not require carriers to meet short line competition 
if they doJiot desire to do so. (Kdmonton Clover Bar Sand Co. v. Crawl 
Trunk Pacitiv By. Co., 17 Can. By. Cas. 05, followed.]

Re Passenger Tolls, 20 Can. By. Cas. 223.
O. Electric Railways.

PahnEXOER KAREN—ApVROVAI. OK TAR1KK IIY PARK COMMISSIONERS.
The Ontario Railway and Municipal Board, upon an application by the 

Board of Trade above-named, made an order compelling the International 
Bailway Co. owning and operating an electric railway along the bank of 
the Niagara river from Queeiiston to ( hippawa, ami incorporated by 55 
Viet. c. 00 (Ont.) to comply with s. 171 of the Ontario Railway Act, 
1900, by accepting a live cent cash fare for conveying passengers for any 
distance not exceeding three miles, etc.:—Held, reversing the order of 
the Board, that the company came within subs. A of s. 171, providing 
that “this section shall not apply to a company whose tariff for passi .tgcf 
fares is subject to the approxul of any commissioners in whom are vested 
any park or lands owned by the Crown for the use of the public of the 
Province of Ontario;*' ami. s. 171 being thus excluded, that the Board 
had no power, on an application such as was made in this case, to direct 
what fares the company should charge. The effect of the incorporation 
into the Companies Act of s. 31 of the Railway Act of Ontario, B.S.O. 
1887, e. 170, was not to abrogate clause 32 of the agreement with the Com 
missioners for the Queen Victoria Niagara Falls Park, set out us schedule 
B to the Companies Act. They should In* read together in such a way 
as to give effect to both; and reading them as subjecting the company's 
tariff to the approval of laitli the commissioners ami the Lieut. Governor- 
in-council (or the Board substituted therefor) was not inconsistent with 
the intention of the parties.

Re Niagara Falls Board of Trade and International Ry. Co., 10 Can. 
Ry. Cas. (13, 20 O.L.R. 197.

Agreement an to special rates—Unjvrt discrimination.
A company operating, subject to Dominion authority, a tramway through 

several municipalities adjacent to the city of Montreal, and having con­
nections and trallic arrangements with a provincial tramway in that city, 
entered into an agreement under statutory authority with one of the mu­
nicipalities whereby, in consideration of special privileges conceded in re­
gard to the use of streets, etc., lower rates of passenger fares were grant, 
ed to persons using the tramway therein, for transportation to and from 
the city, than to denizens of the adjoining municipality with which there 
was no such agreement. On the hearing of a complaint, alleging unjust 
discrimination in respect to fares, the Board refused to take the agree­
ment into consideration when tendered in evidence to justify the granting 
of the special rates and ordered the company, appellants, to furnish the
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service to persons using the* tramway in both municipalities at the same 
rates of fare. On an appeal, by leave of the Hoard, in respect of the 
propriety of overlooking the contract, submitted as a question of law:— 
livid, Davies and Anglin, JJ„ dissenting, that, as the existence of the con­
tract was one of the elements liearing upon the decision of the question 
of substantial similarity in circumstances the Board should have admitted 
the evidence so tendered in regard to the agreement in consideration of 
which the special rates of fares had been granted.

Montreal Park & Island Ky. Co. v. Montreal, 11 Can. Ry. Cas. 2«>4, 43 
Can. 8.C.R. 256.

[Referred to in Can. Pae.. etc. Ry. Cos. v. Regina Board of Trade, 1.1 
< an. Ry. ( as. 203, 4ft Can. S.C.R. 321. |
l ' X IIKRTAKING—VALUE—< >PKH ATIOX—Cll A NOE IX SYSTEM—( OST—INCREABF.

—Capital charues—Revenve.
The London & Port Stanley Ry.. a steam railway recently operated by 

electricity in a densely populated part of Ontario, may be taken as shew­
ing in the highest degree, the economies of electric railway operation. 
To provide for capital charges on the value of the undertaking, and cost 
of change in the system of operation, as well as for the large increases 
in wages of employees and costs of supplies, an increased revenue is 
necessary in order to operate the line as a commercial venture, without 
loss to the owners or depreciation in the property. Accordingly the 
passenger toll of 21 cents per mile was increased by 15 per cent, and 
the toll on coal by 15 cents per ton. as in the ease of steam railways. 
The Board will extend similar relief to any other electric line whose 
operation and financial condition require it. [He Eastern 'lolls (East­
ern 'foil Case), 22 Can. Ry. Cas. 4: He Increase in Passenger and Freight 
Tolls (Increase in Rates Case), 22 Can. Ry. ( as. 4b. followed.]

Re London & Port Stanley Ry. Co.. 24 Can. Ry. Cas. 160.

H. Telegraph Tolls.
Filing ta hikes—Unjust discrimination—Press despatches.

Application by the Western Associated Press for reduction of rates 
«•barged by the respomlents for press despatches, alleging an unjust dis- 
criinination in favour of the respondents* customers. The rates charged 
from points in Eastern Canada to respondents* customers were one cent 
per word for day service and one-half cent per word for night service, 
subject to a rule that those rates are “special for publication at point 
addressed in one newspaper only.” The rates charged to the applicants for 
the same service were one and one-half cents for day and three-quarters 
of a cent for night despatches :—Held (1), that the rate made for one 
class, a single newspaper, should not la* arbitrarily applied to another 
«•lass, an association ««f newspapers; the different rates not being in them­
selves unreasonably high. (2) That tel«*graph companies are brought un. 
«1er the jurisdiction of the Board by 7-8 Edw. VII. c. 61. Part 1, and their 
tariffs must be approved by it under s. .114 (.1) of the Railway Act. 1966. 
(3) That these tariffs must lie so franu*d as not to wtirk unjust dis- 
«•rimination against the applicants, or any other person or association, 
engaged in like work. (4) That s. .115 would have no application whatever, 
unless the traffic (press despatches) in question passed over the same 
portion of the telegraph line from start to finish. (5) That under *. 
9 of 7-8 K«lw. VII. c. 61, the definition of "toll” or “rate” has equal ap- 
plication to railway, telegraph and telephone companies.

Western Associated Press v. Can. Pae. Ry. and Great North western 
Telegraph Cos., 9 Cun. Ry. Cas. 482.
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ÜNJV8T DISCRIMINATION—“PRESS SPECIALS.”

The Board held that an increase from 25 to 50 cents per 100 words in 
telegraph tolls for “pres» specials" in the Maritime Provinces, while the 
former rate of 25 cents was continued in Ontario ami Queliec was prima 
facie an unjust discrimination against the Maritime Provinces and in the 
absence of evidence of special circumstances justifying the difference in 
rate ordered the former rate to be restored.

Canadian Press v. Great Northwestern, etc.. Telegraph Cos., 14 Can. 
By. Cas. 151.
I'NIIEMI NK1IAT1VK BUSINESS — PlIKHK SERVICE.

The Board refused to order telegraph companies to provide special 
tolls for press service similar to tolls provided by another telegraph com­
pany under special agreement when it appeared that the objecting com­
panies had not sought the press business or provided the necessary fa­
cilities for it. and that it would lie un remunerative.

Canadian Press v. Great Northwestern, etc. Telegraph Cos., 14 Can. 
By. Cas. 151.

Beasoxahi.e—Service—Simii ar- Comparisons—Informative—Not con­
clusive.

In determining what are reasonable tolls for telegraph messages in 
Canada, the tolls charged for similar services in the United States may 
1m* taken into consideration, hut these comparisons are merely informa* 
live, not conclusive. [Canadian Oil Cos. v. Grand Trunk etc. By. Cos., 
l'i Can. By. Cas. 355; Manitoba Dairymen's Assn. v. Dominion and Cana­
dian Northern Express Cos.. 14 Can. By. Cas. 142. followed. 1 

Be Telegraph Tolls, 20 Can. By. Cas. 1.

Statutory obligation—Unjust discrimination—Zones—Anomaly.
The Great Northwestern Telegraph Co. is under statutory obligation 

(45 Viet. e. 93, a. 14), not to exceed a toll of twenty live cents for ten 
words, and one cent for each additional word, on all messages between 
points in Ontario, Quebec, Nova Scotia aand New Brunswick. The con­
tinuance, under statutory obligation, of a twenty-five cent telegraph toll 
within Ontario. Quebec. Nova Scotia and New Brunswick, while higher 
tolls are charged in other zones, is no evidence of undue discrimination or 
undue preference; nor does the anomaly created, by these uniform low 
tolls within a very large zone, justify the Board in establishing the same 
tolls, or equally large zones, elsewhere.

Be Telegraph Tolls, 20 Can. By. Cas. 1.

Unjust discrimination—Test is injury to individual or locality.
The ultimate test of discrimination is to be found, not in a difference 

of tolls, hut in the question whether as a result of this difference injury 
is caused to an individual or a locality. [Michigan Sugar Co. v. Chatham, 
Wa lia celui rg & Lake Erie By. Co., 11 Can. Rv. Cas. 353: Wegenast v. 
Grand Trunk By. Co. I Brampton Com mutation Bates Case), 8 Can. By. 
Cas. 42, affirmed ; Toronto and Brampton v. Grand Trunk and Can. Par. 
B. Cos. I Brampton Commutation Bates Case, No. 2), 11 Can. By. Cas 
370, followed.]

Be Telegraph Tolls. 20 Can. By. Cas. 1.

Distance—Basis—Freight—Pole and wire lines—Mileage Zones.
The element of distances is a much less iui'^rtnnt factor in fixing 

telegraph tolls than in fixing tolls for freight, though the cost of the

♦
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pole line mileage and wire line mileage lias some influence. In Rail­
way transportation, increase of distance means increase of hauling cost, 
whereas telegraph transmission is practically instantaneous, the increase 
of plant investment is localized and the cost factor does not vary (so far 
as actual transmission is concerned), with the movement of the particu­
lar message. Therefore freight tolls generally speaking may properly he 
made on a distance basis (the zone system being adopted only under 
special circumstances as a result, of competition of markets or water com­
petition) ; but it is more convenient and is in fact a matter of practical 
necessity to adopt a zone system in fixing telegraph tolls. [Western On­
tario Municipalities v. Grand Trunk, Michigan Central & Perc Marquette 
Ry. Cos.. IS Can. Ry. Cas. 321), at pp. 332, 334, refer real to.] Though 
distance is not so directly nor so largely a factor in the cost of telegraph 
service as of railway transportation it is by no means entirely negligible; 
it should be considered in fixing zone areas and tolls should be based on 
distance to a greater extent than they have been in the past.

lb* Telegraph Tolls, 20 Can. Ry. Cas. 1.
|Followed in Town of the Pas v. G.X.W. Telegraph Co., 22 Can. Ry. 

Cas. 402.]
Through tolls—Rearoxahlf.nf.hr of tolls charged.

The division of a through toll as between companies is primarily an 
inter-company matter and does not directly concern the public; provided 
the total toll is reasonable. The value of a telegraph service, as evidenced 
by the extent to which it receives public patronage, is not a safe criterion 
of the reasonableness of the tolls charged for it. though the public may 
be willing to pay these tolls rather than be deprived of it. In a general 
enquiry into the tariff of tolls of telegraph companies the Board took 
into consideration, so far as available, the value of the plant employed, 
the cost of construction or reproduction and equipment of the several 
telegraph lines, the right-of-way and the facilities afforded them by rail­
way companies, the proportion of railway business to commercial business 
over lines owned or operated by railway companies, the relations gen­
erally between telegraph companies and railway companies, the dis­
tances covered, the volume of business done in the past, the prospects for 
future business, the probability of increased competition, the cost of 
operation and the gross and net returns and promulgated an amended 
table of reasonable maximum tolls upon the zone system based on a trans­
continental toll of $1. | British Columbia News Co. v. Express Traffic
Assn., 13 Can. Ry. Cas. 170, at p. 177, referred to.]

Re Telegraph Tolls, 20 Can. Ry. Cas. 1.
[Followed in The Pas v. G.X.W. Telegraph Co.. 22 Can. Ry. Cas. 402.] 

General scheme—Development stage—Isolation—Particular section.
The Board has recognized that while in general telegraph tolls must be 

looked at from the standpoint of a general scheme, yet where business is 
in a development stage the is-dation of the telegraph line and the particu­
lar facts of the particular section should be considered. [Re Telegraph 
Tolls. 20 Can. Ry. Cas. 1. at pp. 18, 21, 31, 58. 50. followed.]

The Pas v. G.X.W. Telegraph Co., 22 Can. Ry. Cas. 402.

I. Telephone Tolls.
Business toll—Residential toll.

Complaint that a toll of $45 for the rental of a telephone in a nurses 
residence, used also as her olliee, was excessive and not justified by the
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amount of liner. The complainant used the telephone at her residence fur 
the purposes of her business or profession as a nurse and was charged 
the higher or business toll rather than the lower or residential toll It 
appeared that her business use of the telephone averaged a I suit otiee a 
week :—Held (1), that the complainant was not in the same position a-* 
a subscriber who has a telephone at his place of business and another at 
his residence, and the complaint must be dismissed. (2) That a tele­
phone in the residence of a business or professional man who has no office 
telephone is properly charged the business toll, irrespective of the amount 
of user.

Bay I y v. llell Telephone Co., 11 Can. By. Cas. IPO.
| Followed in Medico Chirurgical Society v. Bell Telephone Co.. 10 Can. 

By. Cas. 207: Newman v. Bell Telephone Co., 17 Can. By. Cas. 271.)
1.0Mi DISTANTK VO.XNKVTIOX—OlTHOVXU AMI INBOUND TRAFFIC.

An application under Mil is. 5 of s. 4 of 7 & 8 Kdw. VII. c. 01, Hailway 
Act amendment, directing the respondent to provide long distance con­
nection witli the systems of the applicants: — Held (1), that it is the duty 
of the Board in granting the application to protect invested capital of the 
respondent. (2) That the connection desired should be provided by the 
respondent at the expense of the applicants for one year. (3) That for 
outlamnd traffic (i.e., calls originating on local lines) the applicant shall 
pay the respondent fifteen cents for each long distance call in addition to 
the regular long distance tariff of the respondent, and that there shall 
lie no charge upon the inbound traffic (i.e., the calls originating upon the 
respondent’s system I.

Hural Telephone Cos. v. Bell Telephone Co., 12 Can. By. Cas. 3ID. 
iNUKKASK—PllOl’KK HAS IN FOR FININ'!!.

Valuable as cost of replacement may be under certain conditions as a 
basis of toll regulation, nevertheless, the company being in an admittedly 
satisfactory position financially, it would lie unnecessary for it. in order to 
justify an increase of tolls in specified territory, to shew that the exchanges 
operating in the territory affected had not contributed their proper pro­
portion to the general revenues and reserves of the company and failing 
such proof application for leave to increase was refused. The burden 
being on the party attacking the existing toll to make out an affirmative 
ease, an attack upon the reasonableness per se of existing tolls failed where 
it appeared that the return earned under them was apparently about 
8.28 per cent on the lunik value of the plant. Preparation for future 
needs ami readiness to serve are requisites of proper management of a 
public utility corporation, and advantageous to present as well as to 
prospective users of the service, and it is proper to consider these elements 
in fixing tolls, when determining whether the value of idle plant shall 
be included in the amount on which fair return should he allowed. With 
regard to depreciation, the percentage or composite life basis as com­
pared with the setting aside of an arbitrary annual amount per instru­
ment has both the sanction of business experience and the approval of 
regulative tribunals, and either the straight line or the sinking fund 
method may be used. A scientific basis for distribution of long distance 
revenue as between the lines originating or terminating the message with­
in a city, and the lines transmitting it beyond, is at present unattainable, 
and to the extent of the undefined costs outside the city, it is unfair in 
fixing tolls to attribute to city territory as revenue the total long distance 
business of the company originated anil terminated in the city regardless
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of such additional costa, There ia no necessary connection between free 
exchange limits and civic limits; when untrammelled by arrangements 
already made by the company it is a question of distance and of par­
ticular facts; and where the company had extended its Hat toll applicable 
within the city, to certain territory outside, it was in the absence of cir­
cumstances to justify the discrimination ordered to extend the same toll 
to all territory within an equal distance from its main exchange. The 
existence of excess mileage does not in itself constitute unjust discrimi­
nation. hilt where the conditions of telephone transmission up to the limit 
of the free area of an exchange are the same, it is unjust discrimination 
to treat the man living beyond this area and within the exchange territory 
in a different manner, from the man living inside this area; that is to 
say, he should have the same free mileage allowed, and excess mileage 
should be charged only on the portion of the subscriber's line located lie- 
yoml the boundary of the free mileage zone. [Winnipeg Jobla-rs’ & Ship 
pets’ Assn. v. Can. Pac., Can. Northern ami (hand Trunk Pacific Ry. Cos.. 
8 Can. Ry. fas. 17f>, at p. 182. followed.| It is not the function of the 
Hoard to order that specified apparatus hhottld be continued or discontin 
ued unless the elllciency of the service is involved.

Montreal v. Hell Telephone Co., 15 Can. Ry. Cas. 118.
| f ollowed in Newman v. Bell Telephone Co.. 17 ( an. Ry. Cas. 271.]

Annexation—Exchange limits—Extra mileage.
Cpon the annexation of the district of North Toronto on 1st January. 

ItM.'l. to the city, application was made to have the tariff of telephone tolls 
in force within the Toronto Exchange limits (i.e., the limits of the city 
on 1st January, 11)11) extended to the annexeil territory. Subscribers out­
side said limits were charged extra mileage «if $0.00 per quarter mile or 
fraction thereof, computed from a point three-quarters of a mile distant 
from the nearest exchange. The nearest exchange to North Toronto is 
the North Exchange in the eitv, one and three-quarter miles south of tin* 
southern boundary of North Toronto, with which telephones in North 
Toronto continued to lie connected. Tin* circumstances anil conditions af­
fecting the telephone service in North Toronto were found to lie dissimi­
lar from those existing within the Toronto Exchange limits, and tin* ap­
plication was refused except as to the computation of extra mileage, which 
was «•hanged to commence at what was the limits of the city on 1st Jan­
uary, 1911, instead of at a point three-quarters of a mile from the North 
Exchange of the city, following the Montreal Telephone Tolls Case, 15 Van. 
Ry. Cas. 118.

Toronto v. Hell Telephone Co. (North Toronto Telephone Tolls Case), 
1» Can. Ry. Cas. 142.

[Reheard and aflirnu-d in 17 Can. Ry. Cas. 211.*!.]

Hi N1.NKS8 TELEPHONE—SPECIAL TOLL.
A telephone company is justified in charging a business toll for a 

telephone used by a doctor at his residence. The Hoard approved the dis­
continuance of a special t«dl intermediate la-tween the residence and busi­
ness toll subject to the completion of existing contracts. [Bavly v. Bell 
Telephone Co., 11 Can. Ry. Cas. 190, billowed.]

Mpdieo-Chirurgi<-al Society of Montreal v. Hell Telephone Co., lti Can. 
Ry. Cas. 207.

Service—Circumstances and conditions—New Exchange-Volume of
BUSINESS.

Where it appeared that certain changes with regard to the territory
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in question bad taken place since the previous bearing, Including an 
increase in population from 6,300 to 7.300. an increase in the number of 
telephones from 273 to 430, the establishment of special deliveries by the 
post-ollice and an increase in the number of places of business, the Hoard 
found that the evidence was not sufficient to warrant it in coming to any 
other conclusion than that previously reached that to lie entitled to the 
city toll, the circumstances and conditions of the telephone business in 
the territory in question should be such as to warrant the establishment 
of a new exchange, and that the telephone business in the territory in 
question was not yet sufficiently large to warrant the Hoard in ordering 
this to Ik* done. |Toronto v. Hell Telephone Co. (North Toronto Telephone 
Toll Case), 13 Can. l’y. Cas. 142. reheard and affirmed. 1

Toronto v. Hell Telephone Co. ( North Toronto Telephone Toll Case), 17 
Can. Ry. Cas. 263.

Long distance connection—Com vlnkatiox.
The Board, under 7 & 8 Kdw. VII. e. 61. s. 4 (5), fixed the terms of 

compensation upon which an independent local telephone company should 
have leave to establish a connection with the respondent for long dis­
tance service as follows: An annual charge for (1) companies having 
not exceeding *230 subscribers. $100; (2) companies having exceeding 230 
subscribers and not exceeding 600 subscribers, $200; (3) companies Inn­
ing exceeding 600 siihscriliers. $300; and a special charge of ten cents each 
way in addition to the long distance charge of the respondent, of which 
charge the latter shall receive 7 cents and the applicant 3 cents.

Independent Telephone Co. v. Bell Telephone Co. (Telephone Connections 
Case 1. 17 Can. Ry. Cas. 266.

[Affirmed in Tngersoll Telephone Co. v. Bell Telephone Co., 22 Can. Ry 
Cas. 133, 31 D.L.R. 4».]

Base toi.i.—Increase—Primary tom. area—Party line—Excess mile­
age.

Where it has been the custom to allow party line subscribers, so sit­
uated that they must pay excess mileage tolls, a reduction of one-fifth on 
the base toll, a discontinuance of this reduction is not justified on the 
ground that a change of tolls in the primary toll area ordered by the 
Board rendered obsolete party line service within that area. On order 
of the Board extending the primary toll area is not sufficient justification 
for an increase in mileage tolls to subscriIters situated beyond that area.
| Montreal v. Bell Telephone Co. (Montreal Telephone Toll Case), 13 Can. 
Ry. Cas. 118, followed. |

Newman v. Bell Telephone Co., 16 Can. Ry. Cas. 271.
[ Followed in Not re Dame des Anges v. Bell Telephone Co., 17 Can. Ry. 

Cas. 277.]

Business—Residence—Amount of cher.
A telephone in the house of a religious community is properly charged 

the business toll. [Newman v. Bell Telephone Co., 16 Can. Ry. Cas. 271. 
followed.]

Notre Dame des Anges v. Bell Telephone Co., 17 Can. Ry. Cas. 277. 
Business toll—Residence.

Under the provisions of s. 313 of the Railway Aet. 11106, a clergyman is 
entitled to Ik* eharged the residence toll and not the business toll for the 
use of the telephone installed in his residence.

Desruclics v. Bell Telephone Co., 18 Can. Ry. Cas. 322.
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BUSINESS AND RESIDENTIAL TOM.—AMOUNT OF USER.
A telephone in the residence of u market gardener and fruit raiser, 

who has no office telephone, is properly charged the business toll irres|iec- 
live of the amount of user. [Bayly v. Bell Telephone Co., 11 Van. By. 
i as. It)», followed.]

Newman v. Bell Telephone Co., Itt Van. By. Cas. 271.
| followed in Notre Dame des Anges v. Bell Telephone Co., 17 Can. By.

( as. 277.]

Other line—XI utu am t y—A< ; it i:km en t.
Under an agreement lietween telephone systems imposing “another line” 

charge in addition to the long distance tolls of the Bell Co. “each party 
to receive its own charge and the party on whose line the call originates 
shall collect and he responsible for such charge, provided, however, that 
the Bell Co. shall not be obliged to collect and be responsible for the pro­
prietor’s charge if the proprietor fails to collect a like charge on messages 
originating on the proprietor's system,” the obligation in respect of the 
"other line” charge is mutual, that is to say, if the Bell Co. is asked 
to collect the charge of the applicant company in respect of the message 
originating on the Bell Vo's, line the applicant company must similarly 
collect in respect of a message originating on its own line and this obli­
gation attaches to all calls.

Krnesttown Rural Telephone Co. v. Bell Telephone Co., IS Can. Ry. 
Cas. 325.

| Followed in Joliette Telephone Co. v. Bell Telephone Co., 21 Can. Ry. 
Cas. 44.1.]

Jurisdiction—Tolls—Connections—1»ng distance—Local.
The Board has jurisdiction to order connection and 11 x tolls for long 

distance business, but it has none in the case of connection for local busi­
ness. | Bell Telephone Co. v. Falkirk Telephone Co., 20 Can. Ry. Cas. 2.10, 
followed.) In the case of connecting telephone companies it is the duty 
of both companies to collect the full amount for long distance tolls and the 
company should not absorb its share of the through long distance toll.
I Krnesttown Rural Telephone Co. v. Bell Telephone Co., 18 Can. Ry. Cas. 
325, followed.]

Joliette Telephone Co. v. Bell Telephone Co., 21 Can. Ry. Cas. 443.

Jurisdiction—Additional tolls—Use of long distance connection— 
Competition.

The Board has power under the Railway Act. 100(1, and amendments, 
to authorize an additional toll to the established tolls of a telephone com­
pany for the use of its long distance lines; to order compensation for loss 
in local exchange business occasioned by giving independent companies 
long distance connection; to authorize payment of a special toll by com 
peting companies obtaining long distance connection, though not subject­
ing noncompeting companies to a like toll. | Independent Telephone Co. v. 
Bell Telephone Co., 17 Can. Ry. Cas. 26ti, affirmed.)

Ingersoll Telephone Co. v. Bell Telephone Co.. 22 Can. By. Cas. 135, 53 
Can. N.C.R. 583, 31 D.L.R. 49.

Maximum tolls—Semi-public telephones—Agreement.
An agreement between a municipality and a telephone company fixing 

the maximum tolls to be charged for a residence or business telephone docs 
not prevent the telephone company, subject to the provisions of the Rail 
way Act, from filing its tariff of tolls with the Board covering the tolls
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to Ik* charged for other forms of telephone service, such as semi-public, ami 
giving such service to the public.

Mace and Ottawa v. Bell Telephone Co., 23 Can. By. Cas. 137.

Equalization—Bank arka—Coixnox or attkniiko—Vnjurt disviumix a-

It is unjust discrimination for a public utility company, whose tolls 
should he equalized according to the services rendered, to charge double 
the toll at the attended station for local calls compared with the toll at 
the coin-liox booth. Isitli being public telephones. The Board ordered the 
respondent to equalize its tolls for local calls by fixing a toll for local 
messages on a “two-immlier basis’* from public telephones inside the base 
toll area at five cents, and outside thereof at ten cents.

Ix'inieux v. Bell Telephone Co., ‘23 Can. By. Cas. 141.

J. Rebates and Refunds.
See also Branch Lines.

ItAFKS ON CONCRKTK I1MH KH—STANDARD TARIFFS.
The Dominion Concrete Co. complained to the Board that there was an 

unjust discrimination in favour of bricks as against concrete blocks in 
the freight rates charged. After these rates had lieen satisfactorily ad­
justed and those on concrete blocks reduced the company applied to the 
Board for a refund of the difference lietween the higher and the reduced 
rate :—Held, that under ss. 323. 327, 401 of the llailway Act. 1000. the 
Board has no power to make a retroactive alteration in a tariff and grant 
rebates and refunds of tolls which have been charged.

Dominion Concrete Co. v. Can. Vac. Ky. Co., 0 Can. Kv. Cas. f>14.
[ Followed in lathi law Lumlier Co. v. Grand Trunk By. Co., 8 Can. Rv. 

Cas. 102.]

Tolls for carriage of noons—By-law fixing rater—Reasonableness.
An action by plaintiff as liquidator of the Canada Coal & By. Co., to 

recover an amount claimed from the defendant cainpany for ear rental, 
etc. Defendant pleaded by uav of offset, a claim for repayment of over­
charges for the carriage of coal made by the company in liquidation. The 
evidence shewed that the .loggins By. Co., predecessors in title of the 
Canada Co., passed a by-law which was approved by the Governor-in- 
eouncil fixing the rate per ton for Hie carriage of coal over their line, 
and that the Canada Co. subsequently pasted a by-law increasing the rate, 
and that the defendant company were charged tolls as fixed by the latter 
by-law, although it had never received a sanction of the Governor-in-coun­
cil and they claimed to lie entitled to recover the difference between the 
two amounts:—Held, that the by-law passed by the .loggins Co. relating 
to the tolls to Ik* taken by that company, was not a regulation affecting 
the road and running with the property, and was not binding upon their 
successors in title. Held. also, that the Canada Co. was not liable to 
refund moneys paid to them for the carriage of goods simply because they 
had failed to secure the approval of the Governor-in-council to the hy-laxv 
fixing the rates. Held, nevertheless, that the trial Judge should have al­
lowed an amendment applied for on the trial, intended to raise the ques­
tion of the reasonableness of the rates taken, and that the ap|ieal must I at 
allowed and a new trial ordered on this ground.

Rodger v. Minudie Coal Co., 8 Can. By. Cas. 424, 32 N.S.B. 210.
Can. By. L. Dig.—53.
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SEIZURE FOB UNPAID TOLLS—TERMINATION OF CABBIKR'S LIK.V—DEMAND— 
Conversion.

By s. 345 of the Railway Act, 11)06, a railway company may, instead 
of proceeding by action for the recovery of tolls upon goods carried, "seize 
the goods for or in respect whereof such tolls are payable, and may de- 
tain the same until payment thereof,” etc:—Held, that a railway company 
are not. by this enactment, given a lien on property carried, to such an ex­
tent and of so general and wide an application as to allow them to re­
take goods which have been delivered, and as to which the ordinary carrier’s 
lien has terminated; the section docs nothing more than continu and estab­
lish the carrier’s lien; there is the right to seize and detain, but the right 
must lie exercised and enforced before there is an absolute and uncon­
ditional delivery of the goods to the consignee. Semble, that in this ease 
there was not a sullicient demand for the tolls due to the defendants, on 
account of which they seized goods which they had previously delivered to 
the consignee, the demand being for a gross sum, including a sum for tolls. 
Held, also, that the defendants, having converted the goods, were liable 
for damages; and the measure was the value of the goods.

Clisdcll v. Kingston & Pembroke Ry. Co., 9 Can. Ry. Cas. 73, 1 O.L.R. 
169.

Contract—Carrier by water—Compulsory payment.
An agreement was completed in Canada with an American steamship 

company to carry oats from a port in Ontario to one in the United States, 
"at the rate of 2} cents per bushel,” and the master of the vessel, as agent 
of the steamship company, accepted the cargo as measured by weight oil 
the Canadian standard of 34 pounds to the bushel, and so indicated on the 
bills of lading signed by him at the port, which stated "rate of freight as 
per agreement”:—Held, (Magee, J., dissenting), that the Canadian stand­
ard and not the American standard of 32 pounds to the bushel was to be 
applied to the contract. Where, on delivery by vessel of cargo, freight 
in excess of the amount due was paid as demanded, without protest 
Held, that nevertheless such payment was not voluntary, since, if it had 
not been made, expenses for storage, with possibly demurrage and loss 
by reason of nondelivery to purchasers, would have been incurred ; and 
the excess paid was recoverable by action. A contract by telegram is 
made at the place where the telegram of acceptance is sent from.

Melady v. Jenkins Steamship Co., 9 Can. Ry. Cas. 78, 18 O.L.R. 231.

Wrong-billing—Excessive tolls—Refund.
On an application to recover damages for the company's alleged neg­

ligence in way-billing a skiff to the wrong address, and charging excess 
tolls for sending it in a roundaliout course to its proper destination, it 
1 icing in dispute who was responsible for the erroneous way-billing:— 
Held, that the Hoard had no jurisdiction to entertain the complaint ; the 
complainant must be left to her rights in the Courts. Held, that the 
Hoard could only investigate the error in computing the express tolls of 
the company, but as the company offers to refund the excess the Hoard 
should not interfere.

Rogers v. Canadian Express Co., 9 Can. Ry. Cas. 480.

Refund—Mistake—Published Tariffs—Unjust discrimination.
Application for a refund for an overcharge on a carload shipment of 

evaporated milk, alleged to lie due to a mistake of the respondent’s agent. 
The applicants, under the impression that there was a special commodity
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tai'id' of 05 cents per liumlrvil pounds on a minimum hasi* of 30,000 pounds 
per carload, paid the freight as estimated by the respondent's agent on 
that basis. Subséquently the applicants received a debit note for $01.07 
from their consignees in Vancouver making with what they had already 
paid, $380 according to the published speciul commodity tariff of 05 cents
|H»r hundred |annuls on a minimum basis of 40.000 pounds per car:—•
Held, (1) that the application for a refund must la* refused, the applicants 
having made the initial error of assuming that the minimum carload 
weight was 30,000 pounds, which they could have avoided by examining 
the published tariffs. (2) That if the shipment had moved at the lower 
toll it would have been an unlawful variation from the published tariff.
(3) That the granting of a refund would also be unlawful and might
constitute unjust discrimination in favour of the applicants as against 
other shippers paying upon the basis of the published tariffs.

Canadian Condensing t o. v. Can. I'ac. By. Co., 12 Can. ity. Cas. 1.
< Kerch aror— M ihta k k— 11 m* x n.

Application for a refund of an overcharge on the transportation by 
water of a shipment of carbide from Vancouver to Alberni, B.C., and for 
a reimbursement of expense in obtaining redress:—Held (1), that the 
Board had jurisdiction under s. 7 of the Act, over the charges for trails, 
port at ion by water when such transport is under the control of a railway 
company. (2) That the Board could only declare the overcharge illegal, 
having no jurisdiction to order a refund in a case of mistake. (3) That 
the Board has not set a precedent by ordering reimbursement of expense 
in obtaining redress, but that means should lie adopted by railway com­
panies to rectify plain and palpable errors leading to overcharges and 
that if this is not done it may be necessary for the Board to compel rail­
way companies to reimburse those incurring expense in similar cases.

Currie v. Can. Vac. By. Co., 13 Can. By. Cas. 31.
FBKKilll' TOLLS—REBATE AV.RKKMEXT—BY-LAWK TO FIX TOLLS APPROVFJ) BY 

l,IKl TKXAXT-COVKRXOR IX-COl XCIL.

The rebate agreement upon freight charges lietwecn a railway company 
and a forwarder, made in the absence of a by-law or of a resolution of 
the shareholders of the company at a general meeting and approved by 
the Lieutenant-(iovernor-in-rouneil. violates the prohibition embodied in 
art. <11107 et seq. B.S.Q. 1000. is consequently null and void and leaves tin* 
forwarder without redress.

Kennedy v. Quebec & Lake St. John By. Co., 14 Can. By. Cas. 153, 30 
Que. S.C. 344.

| Beversed in 21 Que. lx.It. S3. 14 Can. By. Cas. 101; aflirmcj in the 
result, Quebec & Lake St. John By. Co. v. Kennedy, 17 Can. By. Cas. 201, 
15 D.L.R. 4oo. |

Provixviai. railway»—Fkkujht tolls— Bf.iiatk aurf.f.mf.xt—Power of 
niHKVTORH.

An agreement between a provincial railway company and a shipper 
whereby a rebate is allowed ii|hui freight tolls is not a violation of Art. 
5172, R.8.Q. 188K, (Art. 0007 et seq. R.S.Q. 1000), unless it entails an un­
due preference or advantage. Hence, if entered into for special reasons 
e.g., the obligation of the forwarder to ship all his products over such 
railway, to himself pay the cost of loading and unloading, etc., the agree­
ment is presumed to be lawful, until it is shewn to conceal an in just ice. 
(2) The directors of the company, without being specially authorized there-
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to by the shareholders, have the power and rapacity to enter into tin- 
aforesaid agreement.

Kennedy v. Quebec & Lake St. John fly. Co., 14 Can. Ry. (.'as. Mil. *21 
Que. K.H. 85.

(Affirmed in the result, Quela-c & Lake St. John Ity. Co.. 17 Can. Ilv. 
Las. 291, 15 D.L.R. 400. |

Provincial railway»—Freight tolls—Rebate agreement—Anti-rebate 
Act (Que.).

An agreement lie tween a provincial railway company in Quebec ami a 
shipper, whereby a rebate is allowed upon freight tolls, is not necessarily 
a violation of the Anti-Rebate Act, Que. 1900 (art. 0007 et se<p, R.S.Q. 
1909), although it stipulates that the shipper is to give the railway all his 
shipments, where the rebate is granted in respect of other valuable consid­
erations moving from the shipper, such as the assumption of the task of 
loading and unloading: and a railway company which lias received tolls 
paid to it on the faith of such an agreement made prior to the passing 
of the Anti-Rehate Act cannot set up the statute in answer to the shipper's 
action for recovery of rebates where the rebates are not shewn to consti­
tute an unjust discrimination, particularly where the tolls paid had not 
been authorized by any provincial order-in-council. [Kennedy v. Quebec & 
Lake St. John Ry. Co., 14 Can. Ry. Cas. ltil, 21 Que. K.R. 85, allirmed in 
the result.]

Quebec & Lake St. John Ry. Co. v. Kennedy, 17 Can. Ry. Cas. 291, 48 
Can. S.C.R. 529. 15 D.L.R. 4(H).

Railway director»—Rkbatf. agreements with shipper».

The directors of a provincial railway in Quebec, without being specially 
authorized thereto by the shareholders, have the power to enter into an 
agreement with a shipper to grant him rebates upon freight charges in 
return for valuable consideration rendered on his part, where no unjust 
discrimination results therefrom. (Kennedy v. Quebec & Lake St. John 
Ry. Co., 14 Can. Ry. Cas. Mil, 21 Que. K.B. 85, affirmed in the result.]

Quebec & I«ake St. John Ry. Co. v. Kennedy, 17 Can. Ry. Cas. 291, 48
Can. 8.C.R. 520, 15 D.L.R. 4tH).

Refund—Jurisdiction—Cancelled tariff.
The Board has no power to authorize a refund from a toll properly 

quoted under a tariff duly filed. However, under s. ,138 of the Railway 
Act, a joint tariff cannot be cancelled without a new one being filed in 
substitution thereof, and a railway who charged a toll under a cancelled 
joint tariff, was authorized to make a refund of the difference between 
such toll and that chargeable under the substituted tariff.

Quebec Central Ry. Co. v. Dominion Lime Co., 19 Can. Ry. Cas. 281.

Carriage of traffic before opening of railway—Refund.
The carriage of traffic (other than for construction purposes) before 

the railway has lieen authorized to Ik- opened therefor, under s. 2til of the 
Railway Act, 19(H), is illegal, ami no legal toll or tariff applies to such 
traffic. Refunds apply where the railway company, performing a legal 
service, charges a greater toll than allowed by appropriate tariff on file
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with the Board. | Baker, Reynolds & Co. v. Cttn. Tar. Ry. Co., 10 Can. Rv. 
Can. 151, followed.]

Randall et al. v. Can. Pae. Ry. Co., 17 Can. Ry. Cas. 252.
I Followed in Re Kdinnnton, liunvegan & B.C. Ry. Co.. 10 Can. Ry. Cas. 

•'105: Ogilvie Flour Mills Co. v. Can. Pae. Ry. Co., 25 Can. Ry. Cas., 47 
D.L.R. 220.

See Rails and Roadbed.
TRACK.

TRAFFIC.
See Sunday Tr allie; Interchange of T rallie.
Traflie agreements, see Carriers of floods.
Opening road for trallie, see Railway Board.

Construction I'KRioii—Duty to transport generally.
A railway company cannot lawfully carry passengers over a road that 

has not been opened for traflie by an order of the Board under s. 201 of 
the Railway Act. 1000, except labourers employed in the construction 
thereof.

Re Grand Trunk Paeilie Ry. Co.. 3 D.L.R. 819.

TRAIN.
Definition of train, see Signals and Warnings.

TRAIN SERVICE.
See Cars; Street Railways.

Parsexger service—Contract with Government—Breach—Waiver.
By an agreement the plaintiffs were to lease* their line of railway to the 

defendants upon the condition, inter alia, that the defendants would run 
a passenger train each way each day between stations A and B. The 
lease was not executed, hut the defendants went into possession of and 
operated the line. The plaintiffs alleged in their hill that at the time of 
the agreement, as was known to the defendants, they were under contract 
with the Government of New Brunswick to run a passenger train each way 
each day between A and B. hut the contract was not set out in full. In 
1807 a lease was executed by the plaintiffs and defendants by which it was 
provided that the defendants would run a passenger train one way each 
day between A and B, “and if and whenever it may he necessary to do so 
in order to exonerate the |plaintiffs) from its liability to the Government 
of New Brunswick then the |defendants) will run at least one train carry­
ing passengers each way each day.” On July 31, 1890, the Attorney-Gen­
eral of New Brunswick gave notice to the plaintiffs that their contract 
with respect to running a passenger train each way each day between A 
and B must be enforced, hut no further proceedings with respect to the 
matter were taken by the Government, though the defendants continued to 
run a passenger train hut one way each day. It did not appear whether 
the notice of the Attorney-General might not have lieen given at the plain- 
1 ill’s instance. On a motion for an interlocutory mandatory injunction in 
this suit which was brought to coiii|H*l the defendants to run a passenger 
train each way each day between A and B. :—Held, that no ease was made
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out for relief by mandatory injunction, which will only he granted where 
necessary for the prevention of serious damage, and that the question 
raised was merely one of pecuniary damages lietxveen the plaiiitilfs and 
defendants, for which the defendants were well aide to account to the 
plaintiffs, and which by the lease of IHH7 the plaintiffs had agreed to 
accept in event of their liability, if any, to the Government, and that it 
did not appear that such liability had arisen.

Tohique Valley Ry. Vo. v. Can. Pac. lly. Co., 1 Can. Ry. Cas. 2K2, 2 
N.B. Ki|. lU.V

SkVOMM'I.AHS I'AHHKXOKM—Al t 11MMODATIOX—SMOKING CAR.
A railway passenger holding a second-class ticket is entitled to reason­

able accommodation of the kind usually furnished to passengers of that 
class and cannot lie compelled to travel in a smoking car. Judgment of 
Britton, J., affirmed, Osier, and («arrow, JJ.A., dissenting as to the con 
elusions of fact.

Jones v. Grand Trunk Ry. Co., 4 Can. Ry. Cas. 418, Il O.L.R. 723.

Want of air hrakkh—Pankfnukr train.
There is no common-law liability for negligence on the part of a carrier 

hy reason of a train not lieing furnished with air brakes as required by the 
Railway Act, ltlO.'l. s. 211, where the train is not a passenger train, and 
the accident not occurring through the want of brakes, hut by reason of 
tbe engine driver's failure to see and act on the conductor’s signal.

Mu ma v. Van. Pac. Ry. Co., 0 Can. Ry. Cas. 444, 14 0.1..R. 147.

I ) A NGKBOU S l'LATKOR M.
Where passengers are impliedly invited hy a railway company to make 

use of a platform as a means of access to the railway cars, it is the duty 
of the railway company to have the platform in a reasonably safe condi­
tion at all points, or parts where such passengers are entitled to be or 
stand; consequently where the plaintiff sustained injuries by attempting 
to lioard a passenger car of the defendant railway company by falling over 
the unprotected end of the platform, the night being dark and the plat­
form bady lighted, without any carelessness or contributory negligence 
on her part:—Held, by Stuart, J., that the company were liable for negli­
gence in not having the platform in a reasonably safe condition; and sem­
ble, that it made no difference whether the platform were well lighted or 
not. Circumstances to lie considered in estimating damages for personal 
injuries, etc., discussed. Per Curium :—While an act or a circumstance 
under ordinary conditions may not constitute negligence, under other cir­
cumstances or in other conditions it may amount to negligence, or in other 
words that there may lie negligence in the combination:—Held, therefore, 
that the combination of circumstances in tliis case, namely, a long night 
train drawn up at a short platform inadequately lighted, so that passen 
gera attempting to board the train were not free from danger of accident, 
constituted actionable negligence on tbe part of the railway company. 
Judgment of Stuart, J.. affirmed.

Swan v. Can. Northern Ry. Co., II Can. Ry. Cas. 231, 1 Alta. L.R. 427.

Railway in covrxk of constri ction.
Upon an application for an order to compel the railway company to in­

stitute and operate an adequate daily first-class passenger service on its 
line between Winnipeg and Kdmonton during the period of construction: 
—Held (1), that under s. 201 of the Railway Act. 1000, the Hoard has no 
jurisdiction to open a railway for the carriage of trallie or other than for
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tin* purpose* of construction. until application lias tievn nuulv therefor by 
the railway company. (2) That since the Government by the provisions 
of the special Act incorporating the Grand Trunk Pacific Ry. Co. (4 & 5 
Kdw. VII. c. 08), has power to tlx by order-in-council the date of the com­
pletion of the railway, it may lie that the Board cannot open the railway 
until such order is issued, the special Act overriding the Railway Act under 
a. .1 of the latter Act.

Central Saskatchewan Boards of Trade v. Grand Trunk Pacific Ry. Co..
10 Can. Ry. Cas. 135.

I Referred to in Hamilton v. Toronto, Hamilton & Buffalo Ry. Co., 17 
Can. Ry. Cas. 353.]

I'lMK TABLES—RüXJl LAB STATIONS—IMMEDIATE HANDLING OK MARKET I'ltOll 
UCE.

Complaint by the New Westminster and Surrey Boards of Trade that 
the respondent railway company started its morning train at 8 a. m. in­
stead of 7 a. M., as formerly, and did not stop at all regular and Hug sta­
tions and other stopping places on the Guichon Branch or transfer cars 
containing market produce from its main line to the market place inline 
diately upon the arrival of its train at New Westminster. The respond­
ent made the changes complained of so that its trains should arrive at 
New Westminster and Vancouver on schedule time. The applicants con 
tended that farmers living on the Port Guichon Branch by these changes 
were either compelled to stop daily shipments of milk and other farm 
produce to the New Westminster market or, if able to do so, their ship 
ment s arrived too late:—Held (1), that upon the evidence and the report 
of the Chief Operating Officer the respondent should be required to start 
its trains from Port Guichon at 7 a. m., stopping as formerly at all reg­
ular and flag stations and other stopping places between Port Guichon 
and Cloverdalc. (2) That its yard engine should be used to transfer cars 
containing market produce to the market immediately on the arrival of 
respondent's train at New Westminster.

New Westminster and Surrey Board of Trade v. Great Northern Ry. Co.,
11 ( an. Ry. Cas. 324.

Dut to open vestibule noons at stations.

It is ♦ lie duty of a railway company operating a vestibuled passenger 
train to open the vestibule door of the day coach at which passengers 
may expect to alight at their |Hiints of destination, or to direct tin passen­
gers as to the mode of exit, so that they may get off the train while it is 
standing at the station. Where a railway company negligently omitted to 
open the vestibule door of a day coach on arrival at a passenger’s destina­
tion and the passenger, in his efforts to get off the train, went to the next 
coach to find an open vestibule from which to alight, and the train was, 
by that time, pulling away from the station at a speed of three or four 
miles an hour, there was nothing in the rate at which the train was pro­
ceeding to make it manifestly dangerous for the plaintiff to attempt to 
get off, and such course on his part was not contributory negligence.
| Keith v. Ottawa & New York Ry. Co., 5 O.L.R. llti, 2 Can. Ry. Cas. 2(1, 
applied.] Where a railway company negligently closes a passenger's na­
tural means of getting off a train, without notice to him, such company is 
guilty of negligence in starting the train before the passenger has suf­
ficient time to get off by the means he adopts, provided such means lie 
reasonable. Where the negligence of a railway company, operating a 
passenger train, forced a passenger into an emergency as to getting off 
the train at his destination, the fact that the means or method of exit
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which he, in such emergency, adopts, is mit the wisest possible under tlie 
circumstances, does not necessarily imply contributory negligence on his

McDougall v. Grand Trunk Ry. Co. (Ont.), 14 Can. Ry. Cas. 316, 8 
D.L.R. 271.

PàNSEXGER AND FREIGHT EARNINGS.

In answer to complaints that a railway company during a period of 
depression has decreased and impaired the passenger service upon one of 
its local lines forming part of its system, the company submitted figures 
showing a deficit as a result of the operations of its system as a whole 
within the province. It appeared, however, that the earnings of the local 
line in question shewed a decrease in the passenger t rallie but there had 
been an increase in its freight earnings, resulting in net increase, the 
Board held that the local line should not be blamed for the deficit oil the 
system generally (due to the operation of lines which could hardly Ins 
said to have passed beyond the construction stagei that the former pas­
senger service should la* restored, and it so ordered.

Re Trenton, Maynooth & Bancroft Line, 1!) Can. Ry. ('as. 268.

Om.lGATION TO BUN TRAIN—UN REMUNERATIVE EARNINGS—BY-LAW—BONUS.

Where the total freight and passenger earnings on a section of railway 
are unreinuncrative, the Board will not order the former train service to 
be restored, but where, under a by-law of the municipality, in consideration 
of a bonus of $5,000, the railway company’s predecessor in title undertook 
to run a train from Sydenham to llarrowsmith in the forenoon and one 
I lack in the afternoon every week day, and if the company should at any 
time hereafter "fail to . . . run said train, they can only do so upon
repaying said bonus of $5,000 to said municipality,” it was held that this 
obligation was not met by running a train leaving Sydenham at 1.50 a .in. 
and arriving at llarrowsmith at 2.00 a.m., and that the Ihuiiis must Is* 
repaid unless the morning service was restored.

Loughboro v. Can. Northern Ry. Co., 10 Can. Ry. ( as. 276.

UN REMUNERATIVE SERVICE—VOLUME OF TRAFFIC.

Ordinary local trains should stop at stations where there is a sufficient 
volume of traffic to call for additional train service, as the operating con­
ditions and control of operations are entirely different and distinct from 
through express trains. It is no answer to such a claim that the existing 
service is unremuncrative.

La Salle v. Can. Pac. and New York Central Ry. Cos., 20 Can. Ry. Cas
100.

I Followed in Oakville v. Grand Trunk and Can. Pac. Ry. Cos., 22 Can. 
Ry. ( as. 433.J

Earn i ngh—Average.
Where the gross earnings per passenger train mile on a passenger train 

between Lachute and Montreal are not only much below the average return 
of the whole system, but are also below the average costs of the system, 
the Board would not be justified in directing that an additional passenger 
train should be put into service between the same points.

Messiah v. Can. Pac. Ry. Co., 18 Can. Ry. Cas. 358.
[Followed in Crushed Stone etc. v. Grand Trunk Ry. Co., 23 Can. Ry. 

Cas. 132.]
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Timetable—Charge— Public convenience.
Public* convenience does not ilenmnd the restoration of a former time 

la hie, where the railway company has justified the change in it by shewing 
tliut the early mail arrives at the point in question, as usual, early in the 
morning; and its trains by leaving the point of departure, later, in the 
morning, serve the convenience of the traveling public by enabling them 
to make close connections from various points with the later morning 
trains.

Piéton Board of Trade v. Can. Northern Ontario By. Co., IS Can. Bv. 
Cas. 303.

Unjust discrimination—Persons on localities—Passenger earnings.
The Board is not justified in directing additional passenger service where 

the passenger train mile earnings would lie one-half of the passenger train 
mile cost of operation in the absence of any evidence of similarity of con­
ditions and of nflirmative evidence thaï the difference in passenger train 
service has resulted that persons and localities located on one section of 
railway have profited at the expense of those on another section so as to 
shew unjust, discrimination. [Toronto and Brampton v. (hand Trunk and 
Can. Hue. By. Cos. (Brampton Commutation Rates Case) (No. 2), 11 Can. 
By. Cas. 370, followed.]

Wood v. Can. Pac. By. Co., IS Can. By. Cas. 365.

Milk traffic—(,‘oxgkntion—Unjust ihsvrimination.
The Board refused to direct the previously existing passenger train serv­

ice to he restored where a change made in such service upon the opening 
of a new station at North Toronto relieved the congestion of traffic at the 
Union Station, but incidentally involved unloading milk at West Toronto 
instead of Parkdale, in the City of Toronto, the change appearing to be in 
the public interest and to involve no unjust discrimination or unfairness 
in the treatment of the particular interests prejudicially affected.

Harris v. Can. Pac. By. Co., 21 Can. By. Cas. 31.

Connections—Disruption—Inconvenience.
Upon an application for lletter train service, the Board declined to make 

an order where it appeared that the proposed change would disrupt the 
existing schedule of connections, cause longer waits at some junction points, 
break connections at others, and result in increased inconvenience to per­
sons using the line who were not parties to the application.

Massena Springs v. Grand Trunk By. Co., 21 Can. By. Cas. 34.

Milk traffic—Mixed trains.
The Board refused to order a carrier to give passenger train service on 

a milk train when it appeared that the milk traffic had originally been 
carried on a mixed train, No. 81, and had been transferred to a special 
milk train in order that No. 81 might run as a passenger train only and 
the passenger service be thereby improved.

Massena Springs v. Grand Trunk By. Co., 21 Can. By. Cas. 34.

Electric railway—Suburban service.
Suburban populations, usually dependent on electric railways for in­

gress and egress to and from large cities, should have a satisfactory train 
service. Where no train stopped at Greenfield Park, a station on an elec­
tric railway (9.46 miles from Montreal) between 8.16 a.m. and 3.18 p.m.
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tin* Ilourd ordered another train, passing at 10.15 a.m. for Montreal, to 
atop at Greenfield Park. •

Kuat Greenfield Park v. Montreal & Southern Counties Rv. Co.. 21 Cun. 
Ry. Cas. 208.

Steam and electric lines -Business.
Where respondent steam lines have been paralleled by electric lines, 

which have taken practically all the business, and ordering the respondent 
to give an increased service, might secure a better service from the electric 
line, such an order would not Ik* justified in the public interest, where this 
could only lie done at an unjustifiable cost and entail a continuing loss to 
t he respondent.

Hamilton v. Grand Trunk Ry. Co. (Burlington Beach Case). 21 Can. 
lty. Cas. 211.

Competition—Loss of revenue—Diversion of traffic)—Reasonable— 
Circuitous rovte—Joint route.

It would not lie reasonable to compel a carrier to operate its train serv­
ice in connection with a competing carrier and thus lose revenue by the 
diversion of its traffic to its competitor, if it can handle it us well, or rea­
sonably as well, over its own lines. When a carrier is not giving a reu 
sunahlc train service, owing to its route being circuitous and unnecessarily 
long, the trallic must move on the joint route unless flic lines of the single 
route afford a reasonable and practicable one, especially when the time 
allowed between trains is insufficient to do business at a distributing centre 
and return the same day to the point of departure.

Cole et al. v. Can. Northern Ry. Co., 22 Can. Ry. Cas. 4211.

Agreement—Joint .section—Traffic—Through—Passenger and frekiiit 
—Local—Station—I ntermedi ate—.1 irisoutiox.

By agreement between the Grand Trunk and Canadian Pacific Ry. Cos.. 
May 13. 1896, confirmed by of) Viet. e. (i (C), the Canadian Pacific were 
given a lease for a period of 50 years of the joint use of the Grand Trunk 
line lietween Hamilton Junction and the city of Toronto, known as the 
“Joint Section.” By the 16th clause of the agreement, the Canadian Pa­
cific agreed to do through passenger and freight business over the joint 
section, hut not local business between either Hamilton or Toronto and nil 
intermediate station on the joint section. Oakville is a town on the joint 
section, with a population of over 3,000 inhabitants, about 21 miles west of 
Toronto. Many of its residents have their offices or places of business in 
Toronto. For many years the Grand Trunk Ry. Co. gave a fairly satis­
factory suburban service between Oakville and Toronto, until in January. 
1917, the 11.45 p.m. train out of Toronto was discontinued to economize 
fuel, and the Canadian Pacific voluntarily agreed to stop its 7.15 p.m. 
train out of Toronto for Buffalo. In June, 1917, the Grand Trunk re­
established its 11.45 p.m. train and discontinued it again in Septemla-r, 
1917. The Canadian Pacific lieing unwilling, the Board ordered its 7.15 
p.m. train out of Toronto to stop at Oakville. Assistant ( liief Commis­
sioner:—The confirmatory Act is not a special Act within the meaning of 
h. 3 of flic Railway Act, but merely validated a private arrangement !>e- 
tween two railway companies and does not make any enactment affecting 
the general public. Commissioner McLean:—The confirmatory Act is a 
special Act withih the meaning of s. 3 of the Railway Act, but there is no 
hitch repugnancy between the provisions of the sjieeinl Act and the Rail 
way Act as to oust the jurisdiction of the Board in matters of train serv­
ice. [Grand Trunk and Canadian Pacific Ry. Cos. v. Toronto (Viaduct
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Vane), 11 Cun. IJ y. l'a». US, al p. ÎMI ; La Salle v. Can. Par. ami New York 
Crut ruI Ry. Vos., 20 Van. Ry. Va». 100, at pp. 102, 100, followed. |

Oakville v. Grand Trunk and ( an. Par. lty. Cos. ( Hamilton Joint 8ec- 
lion, Oakville Vase), 22 Can. Ry. Cas. 4JJ.

[ Rrlieard and reversed in 25 Can. Ry. Vas.]

Ri n xi.no ti.mk—Restoration Further tuai ns—Sufficient acvom moda-
TION FOU PAMSKNOKttH.

In view of tlir fart thaï it lia» lirrn found inipossilde to set hark the 
running time of train (l.T.R. No. SO, leaving Toronto at 5.45 p.in. and that 
train C.T.R. No. 7 formerly leaving Toronto at 11.45 p.m. has liven re­
stored, the Hoard vannot ronsislenlly order any further train ser vive to or 
from Oakville, us the trains are reasonably spared and suflieient for the 
aeeoinmodation of passengers and the previous order to stop the V.IML 
train should he rescinded. [Oakville v. Grand Trunk and Van. Par. Ry. 
Co.. 22 Van. Ry. Cas. 435, reheard and reversed.]

Can. Par. Ry. Vo. v. Oakville and Grand Trunk Ry. Co., 24 Van. Ry. 
Cas. 376.

Adequate—Traffic requirements—Aiuikemext.
A Dominion Act deelaring a railway company*» undertaking to he a 

work for the general advantage of Canada does not discharge its covenant 
to maintain a railway service suivaient and adequate for the requirements 
of trallie under an agreement with the Crown as represented hy the Prov 
inee of Nova Scotia or discharge or affect the rights of the province to 
enforce it, the Board has jurisdiction under s. 2(1 A of the Railway Act, 
100(1, to entertain a summary application hy the province to enforce the 
agreement, or in the alternative the province may bring an action in the 
provincial Courts.

North (Jtiecns Hoard of Trade v. Halifax & South Western Ry. Co., 20 
Can. Ry. Cas. 187.

Obligation to furnish service which traffic demands.
The obligation of carriers is to furnish such service as the traffic de­

mands. hut not to treat it as special train movement and require a guar­
antee of a certain number of ears to be handled.

Oyler et al. v. Dominion Atlantic Ry. Co., 20 Van. Ry. Cas. 2J8.

Costs of operation—Earnings—Limited service.
Where the costs of operation tietwccn two points are much higher than 

the earning» the Hoard will limit the train service to a movement of 
traffic not more than once a week.

New Westminster Board of Trade v. Great Northern Ry. Co., 23 Van. 
Ry. Cas. 58.

Increase in traffic—Curtailment—“Carry on business.”
As traffic increases, train service must be Increased, but even where 

business is deereasing, such minimum train service as will enable the 
necessary and ordinary business of the country to be carried on should 
be given.

Lethbridge Hoard of Trade et al. v. Can. Pae. Ry. Co. (Alberta Train 
Service Case), 24 Can. Ry. Cas. 34.
Revenues—Remunerative-—Jurisdiction—Municipal agreements—By- 

laws.
Under the established practice, train service without such cash remun-
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«•rative revenues as will enable the carrier to continue its operations cannot 
In» ordered by the Hoard under the Railway Act, but in view of municipal 
by-laws and agreements confirmed by s. 10 of 7 & 8 Kdw. VIT. c. 117 (l).), 
the Hoard can only exercise in tin present instance the jurisdiction which 
enables it to order that the by-laws should be carried out by furnishing the 
train sendee stipulated for therein, even though such service cannot be 
furnished except at a loss to the company. | Hamilton Radial Elec. Ry. 
Co. v. Hamilton et al., 23 Can. Ry. Cas. 114. followed.]

Rurliligton Reach Commission v. Hamilton Radial Elec. Ry. Co., 24 
Can. Ry. CSS. ».

Stop—Tolls—Commutation—Earnings—Inconvenient*:—Connections.
The applicant having accepted on its express train in question the re­

spondent’s tickets issued at specially low commutation tolls to Oakville, 
out of which it only receives a fraction of the earnings, and the emergency 
which justified the previous order having ceased, it is inequitable that the 
applicant should lie forced to continue the train service stop, or that larger 
numbers of passengers who pay for their transportation at a higher toll 
should be inconvenienced and their connections jeopardized.

Can. I’ae. Ry. Co. v. Oakville and Grand Trunk Ry. Co., 24 Can. Ry. 
Cas. ."$75.

TRANSFER COMPANIES.
See Carriers of Goods ; Limitation of Liability.

TRAUMATIC NEURASTHENIA.
Damages for injuries causing nervous disorder, see Damages.

TRESPASS.
See Trespassers.
Trespass to lands in consequence of construction of railway, see Expro­

priation.
Annotations.

Damage resulting from the exercise of corporate powers, and the right 
of recovery. ($ Can. Ry. Cas. 305.

Measure of special damage, see Damages (F).

Surveyors cutting treks—Action for damages in running trial line.
If damages are occasioned to a landowner by the exercise of the powers 

conferred on a railway company by the Railway Act and there is no negli­
gence in the mode of exercising such powers, the person injuriously af­
fected is limited to the provisions of the Act for compensation. But if 
there is negligence in such exercise of statutory powers, or if damages are 
unnecessarily inflicted, then an action will lie and the complainant is not 
limited to the remedy given by the arbitration clauses of the Act. The 
plaintiff's claim was for damages for cutting down trees in his grove 
through which the defendants were making a survey for a trial line for a 
proposed branch of their railway, but the possibility of running the trial 
line through the grove without cutting down the trees by making a rec­
tangular detour around it was not raised at the trial and the trial Judge 
did not pass upon it:—Held, per Richards and Mathers, ,|J., that the 
plaintiff, who had been nonsuited at the trial, was entitled to a new trial 
to determine whether the line could not have been run in the manner sug-
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At the new trial ordered the County Court Judge again nonsuited 

the plaintiff who appealed to the Court of Appeal. Held, that the evidence 
shewed that it was unnecessary to eut down the trees for the purpose of 
running the required trial line and that the plaintill" was entitled to re 
cover in the action, and that judgment should In* entered for him for 
damages and coat of both trials and Imlli appeals.

Barrett v. Can. Vac. Ilv. t o.. Hi Man. Lit. .‘i4U, .V»s, li tan. Itv. Cas. 
:UMI, 304.
KnoWI.KOGK OK ItKASOXAItl.K l.'SKK OK I.AXI1—NllTUK VHK81 MED.

A trespasser on lands is to lie dealt with as j notice or knowledge 
that the owner of the land will try to use it in any reasonable anil usual 
way which may lie to him, and is accountable for damages ac­
cordingly. | 111 llalshiiry's Laws of Kngland .'117, discussed ; I Joy v. Dart­
mouth. .'10 X.N.R. 21)8, specially referred to.J

Mar sou v. Cl rand Trunk l»ac. Itv. Co. (Alta. I, 14 Can. Itv. Cas. 20. 1 
D.L.R. 8Ô0.

[Followed in I .a va I lev v. Can. Northern Ity, Co., 4 D.L.R. 070.]

TRESPASSERS.
Animals, see Fences and Cattle Guards.
Persons generally, see Carriers of Passengers; Crossing Injuries; Fences 

and Cattle Guards; Street Railways.

TRIAL.
See Pleading and Practice.

ULTIMATE NEGLIGENCE.
See Negligence; Employees ; Street Railways; Carriers of Passengers.

UNDERPASS.
See Farm Crossings.

UNJUST DISCRIMINATION.
As affecting classification of tariffs, see Tolls and Tariffs. 
In supplying cars, see Cara.

VENUE.
See Pleading and Practice.

VERDICT.
See Pleading and Practice.

VESTIBULE CAR.
See Carriers of Passengers.

VIADUCT.
See Bridges; Highway Crossings.
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V0LEN8.
See employees. Pleading and Practice.

WAREHOUSES, YARDS AND WORKSHOPS.
Municipal lioniiH on coiidition of iioiirvinovul of workshops, see Railway 

Subsidy.
Liability of company as warehouseman, svv Luggage.

Railway yard—Injury to visitor—Liuknhkr—Damagkh.
TIiv plaint ill's son was given leave liy a yarclmastvr of the defendant*» 

t«* learn in the railway yard the duties of ear vhvekvr. with the expectation 
llial if lie la-eanie eonipetent he would lie taken into the employment of the 
defendant» in that rapacity, and he was free to devote as much or as little 
time to acquiring the necessary knowledge as he saw lit. While he was in 
the railway yard a few day» after this permission had liven given he was 
killed liy an engine of the defendants which was running through the rail­
way yard without the hell living rung though the rules of the defendants 
required this to lie done:—Held, that the deceased was a licensee and not 
a trespasser; that the defendants were Isiimd to exercise reasonable care 
for his protection; ami that the omission to give the warning was negli­
gence which made them liable in damage* for his death. The Court living 
of opinion, however, that damages of $.*1,000 allowed liy the jury were 
excessive, ordered that there should lie a new trial unless the plaintiff 
should consent, to accept $1,‘>00.

Collier v. Michigan Central Rv. Co., ‘27 A.R. (Ont.) (RIO.
| Referred to in Rcnwick v. Call Street Rv. Co., 11 O.L.R. lf»8, 1*2 O.L.R.

35]
Statutory ohi.igation—Kxforcfmkxt iiy mu.nich'ai.ity—VHoiiinmnx

AGAINST RKMOVAI. OF “WORKSHOPS.”

Upon a motion made by the plaintiff», pursuant to leave given in the 
judgment reportetl in 1 O.L.R. 4H0, for leave to amend by claiming a rem­
edy against the defendants by virtue of the prohibition contained in s. 117 
of 4;*> Viet. v. 117 (Out.), providing that “the workshops now existing at 
the town of Whitby, on the Whitby section, shall not lie removed by the 
consolidated company (the Midland Ry. Co. of Canada) without the con­
sent of the council of the corporation of the said town":—Held, that this 
section imposed an obligation upon the Midland Ry. Co. for the benefit of 
the plaintiffs, who were entitled to maintain an action thereon in their 
own name; and by virtue of AG Viet. c. 47 (I).), amalgamating the Mid­
land Co. with the defendants, and clause 21 of the agreement in the scIiihI- 
ulc to that Act, the plaintiffs could maintain an action against the de­
fendants for damages for any breach of the obligation committed by the 
Midland Ry. Co. before, or by the defendants since, the amalgamation; and 
the plaintiffs should lie allowed to amend and to have judgment for such 
damages as they were entitled to. Held, also, that “the workshops now 
existing" meant the buildings used as workshops; ami damages could not 
be assessed on the basis of the prohibition living against the shutting down 
of or reducing the extent of the work carried on in the workshops.

Whitby v. tlrand Trunk Ry. Co., 1 Can. Ry. Cas. 27G, II O.L.R. 5210.

Duty ah to haff/iy and dark.
The obligation resting upon a railway company a» the owner or omipier 

of a building to which the public is invited to commit themselves or their 
property 1» to have the structure in a reasonably safe condition so far a*
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ill" exercise of reasonable care and skill ran make it so. [Pollock on Tort*. 
vili ed„ pp. 508, 512, referred to; see also I'uderliill on Torts, Dili ed.. p.
171.]

Gunn v. Can. Pae. Ry. Co., 1 D.LR. 2:12, 4H C.L..L 153. 22 Man. Lit. 32. 
Staid.e accommodation for ihdisks.

Where a railway eonipany is the owner or oeetipier of a stable, and sup 
plies stable aevommodation and feed for horses at a lived sum per day, but 
without giving the vxelusive use of any part of the stable, it is under obli 
gat ion to see that the stable is in a reasonably safe condition so far as the 
exercise of reasonable rare and skill ran make it so and this obligation 
subsisté notwithstanding that the. horses were fed and eared for by their 
owner. | Francis v. Cockrell, L.R. ft Q.R. ftOI ; and Stewart v. Cobalt, lit 
O.li.ll. 067, applied; see also annotation to this ease.]

(lunn v. Can. I’ae. Ry. Co., 1 D.L.R. 232. 4S f.L.J. 153. 22 Man. LR. 32.

Liability as warkiioumkman—(toons in car on biding—Degree ok cark.
A railway company is in the position of a warehouseman in respect of a 

earload lot in bond held on a siding after arrival at destination where the 
holding of the ear is subject to demurrage charges until the consignee shall 
remove the contents; the onus is upon the railway to shew allirmatively 
that it had exercised reasonable care in an action for ry of the
goods which were, lost from the car while under demurrage and had prob 
ably hern stolen.

Créât West Supply Co. v. Grand Trunk Pari lie Rv. Co., Ill Can. Rv. Cas. 
347, 23 D.L.R. 780.

YVarkiiovhkmkn—Consignee—Breach ok contract—Tiikkt.
Where it was a part of the contractual obligation lie tween the consignee 

of a ear load of cement and the railway, in respect of its warehousing 
duties, that the railway should keep the car on the Imnded spur line, as in 
fact it was bound under customs regulations to do until the customs duties 
were paid, hut the railway, without authority, removed the cur to another 
track, from which its contents were stolen, the railway company is liable 
for the loss. [Lilly v. Douldedav, 7 tJ.H.D. 510. followed.]

Great West Supply Co. v. Grand Trunk Paeitie Ry. Co., 20 D.L.R. 774.
Warkiioi skmkn—Rrkacii ok contract—Loss ok goods—Operation ok 

railway—Limitation ok action.
Where the railway company, in breach of its contract as a warehouse­

man, used its rolling stock and its employees to put the goods warehoused 
with it in a place where, under the terms of the contract, they should not 
have been put. the resultant loss is not one occasioned by “the operation 
■ *f the railway” within s. 242 of the Railway Act, 1006. and is not barred 
by failure to bring suit within one year. [Can. Northern Ry. Co. v. Robin­
son, 110111 A.C. 745, referred to.]

Great West Supply Co. v. Grand Trunk Paeitie Ry. Co., 20 D.L.R. 774.

WATCHMEN.
See Highway Crossing; Railway Crossings; Crossing Injuries.

See Wires and Poles.
WATER PIPES.

654
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WATERS.
Power of Dominion Parliament to regulate Provincial foreshore and 

harbour, see Constitutional Law.
Damage caused by waters, see Nuisance.

Navigabi.k river—Righth ok riparian own ebh—Obstruction—Damages.
( 1 ) A riparian owner on a navigable river is entitled to damages against 

a railway company although no land is taken from him, for the obstruction 
and interrupted access between his property and the navigable waters of 
the river, viz., for the injury and diminution in value thereby occasioned 
to his property. (2) The railway company in the present case, not having 
complied with the provisions of 4M & 44 Viet. (Que.). c. 4M, s. 7, subs. M &. 
5, the appellant’s remedy by action at law was admissible. 12 Q.L.1L 205, 
reversed.

Plon v. North Shore Ry. Co., 14 Can. S.C.R. 077.
| In this case the Privy Council ullirmed the judgment of the Supreme 

Court. See 14 App. Cas. «12. At p. «14. it is stated that Strong, 
.1. dissented from the judgment of the Court. This is an error: Strong, 
.1. concurred with the majority of the Court in allowing the appeal. 
See lligaouctte v. North Shore Ry. Co., 17 Can. S.C.U. MOM. Applied 
in Montreal v. Montreal Brewing Co., 18 Que. K.B. 40.1 ; referred to 
in Audet v. Quebec, 0 Que. S.C. M42; Ontario & Queliec Ry. Co. v. 
Yallières, MO Que. S.C. 358; relied on in Sanrion Water Works and Light 
Co. v. Byron N. White Co., 35 Can. S.C.R. M21; applied in Chaudière Ma­
chine & Foundry Co. v. Canada Atlantic Ry. Co., MM Can. S.C.R. 14: The 
Queen v. Barry, 2 Can. Ex. M4K; Saunhy v. London Water Commissioners 
| l!Ml«| A.C. 110: Vancouver v. Can. Vac. Ry. Co., 2M Can. S.C.R. 17: Water 
Commissioners of London v. Saunhy, M4 Can. S.C.R. «50; approved in 
Arthur v. Grand Trunk, 22 A.R. (Ont.) 80; distinguished in Clair v. 
Tern in voua ta Ry. Co., M7 N.B.R. «14; followed in Barter v. Sprague’s Falls 
Mfg. Co.. M8 N.S.R. 21«; Bigaouette v. North Shore Ry. Co., 17 Can. S.C.R. 
M«M; Smith v. Public Parks Board, 15 Man. L.R. 258; referred to in Ban- 
natyne v. Suburban Rapid Transit Co., 15 Man. L.R. 10; Barter v. Sprague’s 
Falls Mfg. t o., M8 N.B.R. 210; t an. Pae. Ry. Co. v. Parke, « B.C.R. 14, ltt; 
McArthur v. Northern & Pacific, etc., Ry. Co., 17 A.R. (Ont.) 8fi; Wood 
v. Atl. & N.W. Ry. Co., 2 Que. Q.B. 355; relied on in The King v. Mc­
Arthur, 34 Can. S.C.R. 577; Winnipeg v. Toronto Gen. Trusts, 10 Man. 
L.R. 427.]
Diversion of water—Order of railway commission.

The direction by the Board of work to lie done and its approval of plans 
and of the tariff of rates as provided by the Railway Act, lOOti, is a condi­
tion precedent to the right to maintain an action confessoire by the owner 
of higher lands against a railway company with a federal charter, owner 
«if the lower lands, to eompel it t«i receive water diverted thereto and for 
damages for its refusal to do so.

Blais v. Grand Trunk Ry. Co., 30 Que. S.C. 2M«.

Access to iiarboir—Constri ction of embankment—Riparian rights.
Application by landowners that in ease the respondents’ plans were 

tiled for approval, authorizing the respondent to construct a solid embank­
ment across the entrance to Market Cove, the rights of the parties located 
thereon should be protected. The respondent had already by the construc­
tion of a solid embankment cut off all access from the harbour of Prince 
Rupert to all points around the cove or bay:—Held (1), that these appli­
cants by taking leases of lots abutting on the cove acquired access to the
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water and riparian rights. (2) That the statement of the respondent when 
withdrawing the location plans that the embankment was constructed on 
their own lands was untrue, but even if the respondents had title to Un­
said lands it had no right to construct its railway without approval of the 
route map by the Minister and the location plans’ by the Board. (3) That 
the applicants’ lands and business had been damaged and injured by the 
wrongful and illegal acts of the respondent. (4) That there was no neces­
sity for the embankment and no reason existing why a means of access in­
ward and outward should not have been left. (5) That the respondent 
must leave an opening in the embankment at least 30 feet wide.

Rochester v. Grand Trunk Pac. Ry. C'o., 13 Can. Ry. Cas. 421.
IA Hi r mod in 15 Can. Ry. Cas. 300.]

Route and location plans—Obstruction to navigation.
Where a railway company, in the professed exercise of its powers as a 

railway company and without the approval of the route by the Minister 
and of the location plans aiul works by the Board, has constructed a solid 
tilling across navigable waters, the Board, under the provisions of ss. 230, 
233. coupled with subss. (h) and (i) of s. 30 of the Railway Act, 1900, has 
jurisdiction to order the demolition of the works so constructed. (Roch­
ester v. Grand Trunk Paeilic Ry. Co., 13 Can. Ry. Cas. 421. affirmed.] 

Grand Trunk Pacific Ry. Co. v. Rochester, 15 Can. Ry. Las. 300, 48 Can. 
S.C.R. 238.

Surface water—Deflecting and diverting—Injury to adjoining lands.
A defendant railway company is liable for damage caused to the plain­

tiff, an adjoining owner, by deflecting and diverting the course of the sur­
face water so as to make it How over the plaintiff's land, and for bringing 
water on the defendant's own lands and then discharging it on to the 
plaintiff's land, to his injury ; and the statutory powers, in furtherance of 
the objects for which the defendant company was incorporated, do not, by 
implication or otherwise, empower it so to carry on its operations as to 
cause damage to adjoining owners by deflecting or diverting such surface 
waters to the injury of adjoining lands. | Rylands v. Fletcher, L.R. 3 ILL. 
330, applied.]

Niles v. Grand Trunk Ry. Co., 15 Can. Ry. Cas. 73, 9 D.L.R. 379.

WATER AND WATER EIGHTH—D.X.XIS.
Statutory powers of expropriation in the incorporating statute of a 

power company are to la- strictly construed so as not, by mere general 
words authorizing expropriation for the damming of a river, to deprive the 
public of rights theretofore existing unless a clear legislative intention to 
abrogate public rights is disclosed in the statute. ( Per Ritchie, J.)

Miller v. Halifax Power Co. (N.S.), 13 D.L.R. 844.

Natural watercourse—Defective culvert—Obstruction of flow

The construction of a culvert by a power company in a negligent man­
ner, whereby it interferes with the flow of a natural watercourse, giving 
rise to the flooding of the abutting lands, will render the company liable 
for damages occasioned thereby. [L’Esperauce v. Great Western Ry. Co., 
14 U.C.Q.B. 173, distinguished.]

McCrimmon v. British Columbia Elec. Ry. Co., 19 Can. Ry. Cas. 329, 24 
D.L.R. 368.

Nontidal stream—Obstruction of navigation—Railway bridge.
The Fraser River in its upper waters, although nontidal, is a common 

Can. Ry. L. Dig —54.,
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and public highway, which the public has the right to freely use the water­
courses thereof for the purpose of navigation, an obstruction of which by 
the erection of a bridge by a railway company will render the latter liable 
in damages.

Fort George Lumber Co. v. Grand Trunk Pacific Ry. Co., 24 D.L.R. 527.

WEEDS.
As causing fires on railway, see Fires.

Weeds causing injury to employee working on track.
For a railway company to permit grass and weeds to grow on a side 

track is not such negligence as will make it liable to compensate an em­
ployee who is injured in consequence of such growth while on the side 
track in the course of his employment. U B.C.R. 5fil, affirmed.

Wood v. Can. Pac. Ry. Co., 30 Can. 8.C.R. 110.
[Applied in Hill v. Granby Consol. Mines, 12 B.C.R. 125; Jamieson v. 

Harris, 35 Can. S.C.R. 031»; referred to in Canada Woollen Mills v. Trap- 
iin, 35 Can. S.C.R. 44H; Center Star v. Rossland Miners’ Union, 11 B.C.R. 
205 ; Warmington v. Palmer, 8 B.C.R. 34!».]

Liability of railways to remove combustible material from right-of- 
way.

It is the duty of a railway, under c. !»1 of R.S.N.S. 1000, to clear from 
off the sides of its roadway, where it passes through woods, all combustible 
material, such as grass, ferns, bushes, or other material, by careful burning 
at a safe time, or otherwise, whenever they become combustible.

Schwartz v. Halifax & S.W. Ry. Co., 14 Can. Ry. Cas. 85, 4 D.L.R. 091. 
[Affirmed in 11 D.L.R. 700, 47* Can. S.C.R. 500.]

WHARVES AND FERRIES.
Wharf insufficiently lighted—No gate or chain—Ferry.

Grand Trunk Ry. Co. v. Boulanger, 1880. See Can. S.C.R. Dig. 1803, p. 
733.

Ferryman—Liability as common carrier.
To render a person liable as a common carrier he must exercise the busi­

ness of carrying as a public employment, and must undertake to carry 
goods for all persons indiscriminately, and hold himself out, either ex­
pressly or by course of conduct, as ready to engage in the transportation of 
goods for hire as a business, not merely as a casual occupation. There­
fore, the owner of a boat propelled by oars and rowed for hire across a 
river from time to time, by employees usually occupied in other ways, does 
not fall within the definition of a common carrier.

Roussel v. Aumais, 18 Que. S.C. 474.

Negligent management of ferry—Injury to passenger.
Where a ferry was under the control and management of a municipal 

corporation and accepted, in payment of the fare of a traveler M, a coupon 
attached to his railway ticket, the corporation was held liable for injuries 
to M. caused by the negligence of the officers of the boat where, finding 
the mooring chain down on approaching the wharf, and thinking it safe to 
land, M. fell through the space between the wharf and the boat, which was



WIRES AND POLES. 851

not then moored. M. was held not guilty of contributory negligence. 25 
N.B.R. .318, aflirmed.

Mayor, etc., of St. John v. McDonald, 14 Can. S.C.R. 1.
[Observed in Collins v. St. John, .38 N.B.R. 112; referred to in Shaw v. 

Winnipeg, 1» Man. L.R. 24.3.J

WIRELESS TELEGRAPHY.
See Teh‘grapli8.

WIRES AND POLES.
A. Injuries by Wires and Poles.
B. Erection; Crossings.

See Street Railways.
Powers of companies to erect poles on highways, see Corporate Powers; 

Street Railways.

Annotations.
Practice of Board as to Senior and Junior Rule. 22 Can. Ry. Cas. 188.
Wires crossed by railways. 22 Can. Ry. Cas. 188.
Taxation of wires and poles. 24 D.L.R. Ml!).

A. Injuries by Wires and Poles.
Accident resulting from contact of electric wires.

A street railway company is not guilty of negligence in failing to take 
steps to prevent telephone wires crossing above its trolley wire from com­
ing in contact, if broken, with the trolley wire, unless it be at some place 
known to he especially dangerous. Per Dubuc, C.J. Such failure by a 
street railway company is evidence of negligence to go to the jury. The 
escape of electricity from wires suspended over streets through any other 
wires that may come in contact with them must he prevented so far as it 
can he done by the exercise of reasonable care and diligence, and the defend­
ants should have put up guards such as were shewn to he in use very gen 
crally in the United States and England to prevent such accidents. Per 
Mathers, J. The Court being equally divided the appeal from the County 
Court jury’s verdict in favour of the plaintiff was dismissed.

llinman v. Winnipeg Klee. Street Ry. Co., Hi Man. L.R. lti.

Power company—Railway lands—Public highways—Indemnity.
A power company applied under s. 104 of the Railway Act, 100.3, to 

place wires for the transmission of electric power of high voltage across 
the lands of a railway company:—Held, that the power company should 
indemnify the railway company from all loss or injury arising from the 
placing of such wires across its right-of-way or the transmission of elec­
tric power thereon, except where the loss was directly attributable to the 
negligence of the railway company, its agents or employees. Upon it sub­
sequently appearing, however, that the transmission lines were constructed 
along highways under provincial authority in respect of which highways 
the railway company had merely the right of crossing. Held, that the 
power company stands in the position of a telephone company, as in Na­
tional Telephone Co. v. Baker (181)3), 2 Cli. 18i$, and the tramway company 
referred to in Eastern & South African Telegraph Co. v. Capetown Tram­
way Coe. [1002], A.C. 381. Held, also, that the power company should be 
required to be responsible only for injuries arising from the negligence of
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itself or its servants or agents, ami in respect thereof the railway company 
needs no protection by an order of the Board.

fan. Pac. and fan Northern Ry. Cos. v. Kaministiquia Power Co., 0 
( an. Ry. fas. 100.

I ]I F! Title RAILWAY—PoWKR LINK—PROTECTION.

A company incorporated by provincial statute to construct an electric 
railway through the town of Essex built its line on a street under the 
authority of a municipal by-law which provided that its poles and wires 
should not interfere with any then existing poles or wires of any other 
person or company. The railway works were, by Dominion Act, declared 
to be for the general advantage of fanada. The company's wires and poles 
when constructed interfered with existing telegraph, telephone and electric 
light poles and wires (the latter belonging to one X. erected under an 
agreement with the town ) and created danger by the escape of electrical 
current therefrom:—Held, that if the railway and power line were con­
structed before the passing of the Dominion Art no order was necessary 
to authorize their subsequent maintenance and use, but if not, then leave 
was required under ss. 235, 237. Qmere, if part only of the work was 
done liefore the Act and part afterward. Assuming that the work was 
lawfully done before the passing of the Dominion Act the Hoard has power 
under s. 238 to require the company to execute such works or take such 
measures as appeared to the Board best adapted to remove or diminish the 
danger. An agreement having lieen made with the approval of the Hoard 
for the use by N. of the company's poles for carrying his wires, order ac­
cordingly, the company being ordered to pay the costs of the proceedings.

Naylor v. Windsor, Essex & Lake Shore Rapid Ky. Co., 8 fan. Ry. fas. 
14.

Constri ction of telkphoke links—Injury to trkks—Rights of private
PROPERTY OWNERS.

That, the ownership of lands adjoining a highway extends ad medium 
til uni via* is a presumption of law only which may be rebutted, but the 
presumption will arise though the lands are described in a conveyance as 
bounded by or on the highway. Cl Wynne, J„ contra. In construing an 
Act of Parliament, the title may Is* referred to in order to ascertain the 
intention of the Legislature. The Act of the Nova Scotia Legislature, 50 
Viet. c. 23, vesting the title to highways and the lands over which the same 
pass in the Crown for a public highway, does not apply to the city of Hali­
fax. The charter of the Nova Scotia Telephone Co. authorizing the con­
struction and working of lines of telephone along the sides of, and across 
and under, any public highway or street of the city of Halifax, provided 
that in working such lines the company should not cut down nor mutilate 
any trees:—Held, Taschereau and (1 Wynne, .1.1., dissenting, that the owner 
of private property in the eity could maintain an action for damages against 
the company for injuring ornamental shade trees on the street in front of 
his pro|»erty while constructing or working the telephone line, there being 
nothing in the evidence to rebut the presumption of ownership ad medium, 
or to shew that the street had been laid out under a statute of the province 
or dedicated to the public liefore the passing of any expropriation Act. 23 
N.S.R. 509, reversed.

O’Connor v. Nova Scotia Telephone Co., 22 fan. S.C.R. 276.
I Referred to in Washington v. (l.T. Ry. Co., 28 Can. S.C.R. 188.]

Telephone pole—Injury to person riding on highway.
A person driving on a public highway who sustains injury to his person
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ami property by the carriage coming in contact with a telephone pole law­
fully placed there, cannot maintain an action for damages if it clearly ap­
pears that his horses were running away, and that their violent, uncon­
trollable speed was the proximate cause of the accident. In an action 
against the city corporation for damages in such a case the latter was 
ordered to pay the costs of the telephone company brought in as a third 
party, it being shewn that the company placed the pole where it was law­
fully, and by authority of the corporation.

Hell Telephone Co. v. Chatham. HI Can. S.C.II. 01.
[Referred to in Kveritt v. Raleigh, 21 O.L.R. 1)1; Holden v. Yarmouth, 

5 O.L.R. 579.]

Excavation on pvblic street—I nsi fkiciknt i.ight and protection.
The defendant company made an excavation across a sidewalk on a public 

street, in the city of Halifax, for the purpose of laying cables underground. 
The excavation was protected after working hours by a number of barrels 
with plank laid across the tops from one to another. Plaint ill*, while 
passing along the sidewalk, after dark, in the absence of the watchman, 
fell into a portion of the excavation, from which the barricade had been 
removed after it had been placed in position, and was severely injun-d. 
The evidence given at the trial shewed that the barrier erected was of a 
frail and insufficient character, and that the place was insufficiently lighted, 
and that if it had not been for the want of care on the part of defendant 
in these particulars, the accident would not have happened :—Held, that 
plaintiff was entitled to a verdict, and that defendant’s appeal must Ih« 
dismissed with costs.

Cox v. Nova Scotia Telephone Co., 35 N.S.R. 148.

Injury by electricity—Contact of telephone wire with power wire.
A telephone company empowered to erect, its poles and wires on a street 

upon which the jades and wires of an electric power line are already strung 
is under a duty to string the telephone wires at a safe distance from the 
power wires, and where a telephone lineman is killed by the telephone 
wires with which he was working bmmiing charged by contact with an 
electric wire which had sagged low by the settlement or bending of the 
electric company’s poles not resulting from any negligence on the part of 
the electric company, the proximate cause of the injury is the negligence 
of the telephone company and not of the electric company, although the 
latter had taken no precautions to guy wires or otherwise to obviate the 
effect of such sagging. | Knglehart v. Far rant. [1897] 1 Q.B. 240; Mc­
Dowell v. (ireat Western Ry. Co.. 119021 1 K.B. 018; Dominion Natural 
(las Co. v. Collins, [ 190!»J A.C. 040. and Lothian v. Richards, 12 C.L.R. 
165, referred to.]

Roberts v. Bell Telephone, etc., Co., 10 D.I..R. 459, 25 O.W.R. 428.

Highway—Low wirem—Obstruction—Nuisance.
Rural telephone wires so placed that a person driving on to the highway 

with a load of hay has to stoop when passing under them, constitute an 
obstruction in the highway and amount to a nuisance; where the position 
of the wires is the proximate cause of an accident the owner or trustee 
of the system is liable for damages under the Fatal Accidents Act ; the 
fact that the line was erected and continued under statutory authority is 
no bar to the action.

Magi 11 v. Moore, 41 D.L.R. 78.



854 WIRES A XU VOLES.

Injury by wiren in streets.
The effect of conferring statutory authority upon an electric power com­

pany to erect poles and power wires on a highway is that, apart from neg­
ligence, the company is ohsolved from the rule that any one who, for his 
own purposes, collects or keeps anything likely to do mischief if it escapes, 
is primA facie answerable for all the damages whieli are the natural con­
sequence of its escape. [Fletcher v. Rylands, L.K. 1 Ex. 205, and Hylands 
v. Fletcher, L.R. .'I 11.L. 3110, considered; National Telephone Co. v. Raker. 
11893] 2 Cli. 180, and Eastern & South African Telegraph Co. v. Capetown 
Tramways Co., [1002] A.C. 381, referred to.]

Roberts v. Rell Telephone Co. and Western Counties Elec. Co., 10 D.L.R. 
4M), 24 O.W.It. 428.

B. Erection; Crossings.
TELKPHONE WIRES CKOS81NU ELECTRIC RAILWAY—PROTECTIVE WORKS—JUNIOR 

AND SENIOR COMPANY.

The Board has no jurisdiction under ss. 237, 238 of the Railway Act, 
1900, to order the junior company at a crossing, where the wires of a 
telephone company are carried over an electric railway, to hear the cost of 
certain changes in the construction of the lines of the senior company and 
of certain protective appliances rendered necessary by reason of the con­
struction and operation of the railway of the junior company, where such 
alterations were made by the senior company without having previously 
obtained an order from the Board for the making of the same.

Bell Telephone Co. v. Windsor, Essex & Lake Shore Rapid Ry. Co., 8 Can. 
Ry. Cas. 20.

W'IREN BENEATH TRACKS—QUESTION OK LAW—LEAVE TO APPEAL.

On an application for leave to appeal to the Supreme Court from an 
order of the Board permitting the Montreal Light, lleat & Power Co. to 
erect, place and maintain its wires beneath the tracks of the Montreal 
Terminal Ry. Co.:—Held, that, as only a question of jurisdiction and not 
of law was involved, the application must lie refused.

Montreal Terminal Ry. Co. v. Montreal Light, lleat & Power Co., 10 
Can. Ry. Cas. 133.

Telephone wires—Leave to cross—Protective measures.

Application hy the Bell Telephone Co. under s. 240 of the Railway Act, 
1000, and s. 5 of 7-8 Edw. VII. c. 01, for an order restraining the Nipissing 
Power Co. from crossing the wires of the applicant between Powassan and 
North Bay along the highway, known as the Nipissing road, with their 
high tension wires, until |>ermiasioii of the Board shall have been ob­
tained:—Held (1), that the order should be granted; the provision for 
protective measures being in the public interest. (2) That under s. 240 
of the Railway Act, power companies are required to obtain leave from the 
Board, before crossing railways with their wires, in order that the wires 
may be properly guarded. (3) That under the broad provisions of s. 5, 
of the amending Act, 7-8 Edw. VI1. c. 01, it is reasonable that the provi 
sions of s. 240 should apply to a telephone system, as well as to a railway 
line. (4) When a provincial company desires to cross with its line, the 
line of a Federal company, subject to the jurisdiction of the Board, it must 
obtain leave from the Board before it will In* allowed to do so.

Bell Telephone Co. v. Nipissing Power Co., 8 Can. Ry. Cas. 473.



WIUKti AND POLKS.

Telephone wires—Installation in svbway—Grade separation at rail­
way CROSSING.

Where a grade separation has been ordered and a city street is lowered 
in the public interest, so as to go under the railway line by subway, a 
telephone company having overhead wires on the street is not entitled to 
receive compensation from the railway or the municipality for the expense 
of moving and relocating the telephone line.

Hell Telephone Co. v. Can. Vac. Ry. Co.. Grand Trunk Ry. Co. and To- 
lonto (Brock Avenue Subway Case). 14 Can. Ry. Cas. 14, û D.L.R. 2î»7.

Ki.evtric light and telephone wires—Installation in svbway.
Where grade separation has been ordered and city streets are lowered, 

in the public interest, so as to go under the railway lines by subways, pub­
lic utility companies having telephone and electric light overhead wires 
on the streets should bear the entire expense of putting these wires under 
ground except their long distance telephone wires which may Is* carried 
overhead. [Bell Telephone Co. v. Grand Trunk, Canadian Vacilic Ry. Cos. 
and Toronto (Brock Avenue Subway Case), 14 Can. Ry. Cas. 14, f> D.L.R. 
2!)7, followed. |

Toronto Electric, etc. v. Can. Vac. Ry. Co. et al. (North Toronto Grade 
Separation Case), lf> Can. Ry. Cas. .‘100.

Electricity—Temth and inspection.
An electric power company stringing its wires by statutory authority 

upon the public streets at a time when no other wires were there, is under 
no duty to inspect the wires periodically for the purpose of seeing that no 
other wires had subsequently been placed in too close proximity to their 
own wires and so avoiding injuries which might result to persons hand­
ling the dead wires of another company should the latter Is «come charged 
by close contact with the jsiwer wires.

Roberts v. Bell Telephone, etc., Cos., 10 D.L.R. 459, 24 O.W.R. 428.

Destruction of building by fire—Lack of safety devices.
Negligence suflicient to render an electric company liable for the de­

struction of a building from tire originating from an electric current of 
abnormally high voltage lieing carried upon wires leading into the build­
ing, may properly lie inferred from the fact that several hours liefore the 
tire the company’s high voltage wires la-came crossed with low potential 
service wires on the same poles, which trouble had liecn corrected prior 
to the fire; where it also appeared that the use of a simple safety device 
by the electric company on the pole nearest the building would have pre­
vented the abnormally high current entering it, and that the electrical 
installation for the service of the burned building was not defective.

Mc El mon v. British Columbia Elec. Ry. Co., 12 D.L.R. Ü7f>.

Senior and junior—Construction—Highway crossings—Right-of-way.
Where the wires of a telephone company crossing the line of a railway 

company, which is changing its system of operation from steam to elec­
tricity, require to lie raised, the railway lieing senior in construction, the 
telephone company must bear the cost of raising its wires where the fee 
of the property crossed is in the railway company, hut at highways where 
the only right of the railway company is to cross with its tracks, the tel­
ephone company is senior with its construction to the railway company’s 
new overhead wires and the latter must bear the cost of raising the tel-
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ephone wires. [Hamilton Street By. Co. v. Grand Trunk By. Co. (Kenil­
worth Avenue Crusting Case), 17 Can. By. Cas. 393, followed.]

London Bail way Commission v. Bell Telephone Co., IK Can. By. Cas. 43.'».
KaHKMKXT— OVERHEAD AND UNDERGROUND—WIRES AXU PIPES.

The praetiee of the Board has been to allow the right-of-way of railway 
eompanies to be crossed by the construction overhead or underground of 
lines of wires or water-pipes and other pipes without compensation, the 
Board’s order merely creates an easement which can be cancelled or varied 
as occasion may require from time to time.

Maritime Telegraph & Telephone Co. v. Dominion Atlantic By. Co., ami 
Baird v. Can. Vac. By. Co., 20 Can. By. Cas. 213.

Jurisdiction—Power wires crossed by highway.
Vnder s. 247 of the Builway Act, 1000, the Board has no jurisdiction to 

authorize a highway to be constructed under the wires of a power company. 
Coleman v. Toronto & Niagara Power Co., 20 Can. By. Cas. 258.

Krection of poi.es on street—Compliance with act of incorporation— 
“Along the hide” of the hioway.

Where a pole was erected as required by the Act of incorporation of the 
company under the direction and supervision of the proper municipal 
authorities, and did not interfere with the public right of traveling on or 
using the street, its erection between the drain or gutter and the centre 
line of the street is a compliance with the statutory requirment that the 
pole must be erected “along the side” of the highway.

Mclsaac v. Maritime Telegraph & Telephone Co., 50 N.S.R. 331.

Wires along highways—Underground—Public utility company—Ju­
risdiction.

Under s. 247 (g) of the Bail way Act, 1900, the Board only has jurisdic­
tion to direct that wires be placed underground and to abrogate the right 
of a public utility company to carry its wires along highways on poles. 
The Board cannot order that poles and wires lie moved from one street to 
another or that wires be placed in cables or upon a designated line of poles. 
Such a company, however, has at all times the right to remove its pole line 
from a street and an order from the Board to place its wires underground 
does not prevent it from exercising such right.

Chatham v. G.N.W. Telegraph and Bell Telephone Cos., 21 Can. By.
Cas. 183.

Telegraph wires—Underground construction—Urban development.
Where urban development has reached such a stage that the city wires 

and poles are being placed underground, the Board will order telegraph 
companies to adopt underground construction for their wires at their own 
expense, or where the work is done by the municipality, and ducts may be 
rented from it, then upon such terms or rental as may be agreed upon be­
tween the parties.

Montreal v. Can. Pac. and G.N.W. Telegraph Cos., 24 Can. By. Cas. 226.

WITNESS.
See Pleading and Practice.

Examination—Leading questions.
In examining one’s own witness, leading questions must not be put to 

the witness on material points, but are proper on points that are merely
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introductory and form no part of tin* substance of the inquiry. The rule 
against loading one's own witness will lx* relaxed where non leading .pm* 
tioiiH fail to bring the mind of the witness to the preeise point on which hi# 
evidence is desired, and where it may fairly lie Kiipposcd that this failure 
arises from a temporary inability of the witness to rciucinlier. (Dictum 
per Heck, ,1.)

-Waves v. < I rand Trunk l‘avilie Ity. to., hi (an. I!y. las. !), 14 D.L.Ii. 70.

WORKMEN'S COMPENSATION.
See Kmployees.

WORKS FOR GENERAL ADVANTAGE OF CANADA.
See Constitutional Law; Kxpropriation; llaihvay Crossings.

WORKSHOPS.
See Warehouses, Yards and Workshops.

YARDS.
See Warehouses, Yards and Workshops.


