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APPELLATE DIVISION.

JAaNvUARY 147H, 1915,

*GRAINGER v. ORDER OF CANADIAN HOME CIRCLES.

Life Insurance—Benevolent Society—Contract of Insurance—
Life Expectancy Benefit Fund — Beneficiary Fund—Pay-
ment to Member on Attaining Certain Age—Change in By-
laws—Validation by Statute — Death Benefit — Increased
Assessment Premiums—Agreement of Member to be Bound
by Amendments—Right of Member as Creditor.

Appeal by the defendants from the judgment of MEREDITH,
C.J.C.P., 31 O.LR. 461, 6 O.W.N. 489,

The appeal was heard by Farcoxsrivge, C.J JK.B., Hopains,
J.A., Larcarorp and Kerny, JJ.

J. E. Jones and N. Sommerville, for the appellants.

I. F. Hellmuth, K.C., for the plaintiff, respondent.

The judgment of the Court was delivered by HODGINS,
J.A.:—The amendments of 1914 have provided no age at which
the yearly payments were to commence, so far as the respondent
is concerned. If, therefore, he ecleets to accept option B, he gets
nothing ; while, under clause 4 of the amendments, if he rejects
the option, he is shut out from all benefits. This amounts to con-
fiscation of his rights, which the respondent elaims had acerued
to him when he became 70. No doubt this was not the inten-
tion, but the Court has to deal with his rights as affected by the
clause as enacted. That being so, the appellants must shew that
their powers of amendment are extensive enough to warrant
what they have done.

*To be reported in the Ontario Law Reports.

51—T7 o.w.xN.
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The powers relied on are three: first, the Friendly Societies
Act, R.S.0. 1877 ch. 167, sec. 4; secondly, the powers mentioned
on p. 36 of the constitution; and thirdly, those in the Aect of
1903, now R.S.0. 1914 ch. 183, sec. 185.

Those given by the Friendly Societies Act, under which this
Society was incorporated, are limited to what is necessary for
the government and control of the affairs of the society, and do
not permit an alteration of the fundamental declaration: this
appears from Bartram v. Supreme Council of the Royal Ar-
canum (1905), 6 O.W.R. 404.

The powers given by the constitution on p. 36 are limited to
the alteration of the constitution and laws which begin at p. 11
of exhibit 3, and do not include authority to alter the original
incorporation declaration by which (p. 5, clause 5) members
are entitled to half of the amount of their beneficiary certificate
on attaining the expectancy age. This age having been reached,
and the respondent having complied with all the lawful require-
ments of the Order, he became entitled to one-half of the amount
of the beneficiary certificate, subject to the change sanctioned
by the Act of 1903.

Then, looking at the powers under that Act, it would appear
that the change which had been made in 1897 became thereby
valid, the payment of $100 being made payable yearly, instead
of, as originally provided for, in a lump sum at the expectaney
age. There is no power under that Aet to postpone or change
the expectancy age already fixed, as the amendment of 1914
purported to do.

Mr. Sommerville relied upon a number of cases, both Eng-
lish and Canadian, as indicating that a member was bound by
any change in the laws and regulations which might take place
after he became a member, although they affected materially the
rights which he had acquired. All these cases depend, in the
end, upon the consent of the member arising from his express
or implied agreement to be bound by any changes in the laws,
rules, or regulations.

In the case of In re Ontario Insurance Act and Supreme
Legion Select Knights of Canada (1899), 31 0.R. 154, chiefly re-
lied upon, the constitution and laws were made part of the ori-
ginal declaration; therefore, the powers of amendment were held
to apply to that original declaration. That is not the case here,
where there is no such consent. In the respondent’s applica-
tion he agreed to abide by the constitution, laws, rules, and re-
gulations then in force, or which might thereafter be enacted.
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A reference to the book, exhibit 3, shews that the original de-
elaration is not included within the scope of that agreement.
He did not agree to a change in the fundamental declaration,
which in fact remains in force, save as altered under the auth-
ority of the statute of 1903.

In the beneficiary certificate the only reference is to the laws,
rules, and regulations—the same wording as in the application,
except that it leaves out the word ‘‘constitution.’”’” There is no
-agreement as to changes, and no reference to the fundamental
declaration.

None of the cases cited seem to affect the right of a member
after he has become a creditor, having complied with the regula-
tions, and being entitled thereby to a certain sum of money, his
right to which arises independently of his remaining a member
of the Order; and we think a right had acerued to the respon-
dent which made him a creditor, and therefore entitled to en-
force his rights by action before the amendment of 1914 was
made.

No case has been cited enabling a society, when it has become
a debtor, to forfeit or impair its creditor’s right to his debt, or
to postpone its payment, or to make that payment conditional
upon further payments by the creditor.

Mzr. Jones argued that, at all events, the judgment should be
varied by providing that payment to the respondent should be
made out of a fund called the ‘‘Life Expectancy Fund.”’ In
view of the amendment of 1897, which made the ‘‘Beneficiary
Fund’’ the fund out of which life expectancy benefits were to be
paid, it is impossible now to cut down the respondent’s rights
by declaring that they are limited to payment out of a part of
that fund, or out of a fund which exists apart from it. He is
entitled to be paid the amount as declared by the judgment,
without diserimination as to its source.

For these reasons, we think the appeal should be dismissed
with costs.
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HIGH COURT DIVISION.

Crure, J., IN CHAMBERS. JANUARY 11TH, 1915,
CANADIAN LAND INVESTMENT CO. v. PHILLIPS.

Jurisdiction of Supreme Court of Ontario—Foreign Lands—Ae-
tion by Judgment Creditor to Set aside Conveyance of, as
Fraudulent — Parties Resident in Ontario — Pleading —
Statement of Claim—Cause of Action.

Motion by the defendants to strike out the plaintiff eom-
pany’s statement of claim, on the ground ‘‘that it discloses no
reasonable cause of action.”’

P. Kerwin, for the defendants.
E. E. Wallace, for the plaintiff company.

Crute, J.:—All parties reside in the Province of Ontario.
The plaintiff company recovered judgment against the defen-
dant William John Phillips on the 13th June, 1914, for
$1,162.52, and on the same day caused a writ of fieri facias
against goods and lands to be issued thereon and placed in the
hands of the Sheriff of the County of Dufferin, where the debtor
resides, which has been returned nulla bona.

The action is to set aside an alleged fraudulent conveyance
from the defendant William John Phillips to his mother, the de-
fendant Frances Phillips, of eertain lands in the town of Sask-
atoon, in the Province of Saskatchewan, as voluntary, fraudu-
lent, and void, and made to defeat and delay the plaintiff com-
pany in the recovery of its debt. The plaintiff company asks to
have the conveyance or transfer declared fraudulent and void as
against it. The plaintiff company also seeks to recover a cer-
tain sum of $600 transferred by the defendant William John
Phillips to his co-defendant, alleging that the same was made
without consideration and was fraudulent and void as against
the plaintiff company.

It does not appear in the statement of claim or from the
papers filed on this motion, whether the conveyance of May,
1914, sought to be set aside, was executed by the parties in this
Provinee or in Saskatchewan.

The defendants ask that the statement of claim be set aside




rF(M"‘ ——

CANADIAN LAND INVESTMENT CO. v. PHILLIPS. 653

on the ground that this Court has no jurisdietion to give the re-
lief asked.

In Gunn v. Harper (1899-1901), 30 O.R. 650, 2 O.L.R. 611,
it was held that an action will not lie in this Province for a de-
elaration that, under a transaction entered into outside Ontario,
land situate beyond the limits of the Provinee is held by the de-
fendants as mortgagees, and for redemption, even though the
defendants reside in the Province. . . . In that case it will
be observed that the relief sought had relation to a contract be-
tween the parties.

In Henderson v. Bank of Hamilton (1893-4), 23 O.R. 327,
20 A.R. 646, 23 S.C.R. 716, it was held . . . that a ereditor
who has recovered judgment in Manitoba, and who has, by
virtue of an Act of that Provinee, a lien on the lands of the judg-
ment debtor there, cannot maintain in the Courts of Ontario an
action for redemption against the mortgagee of the lands in
Manitoba which are subject to the lien.

In Burns v. Davidson (1892), 21 O.R. 547, it was held that
an action will not lie in this Provinee by a judgment ereditor to
set aside as fraudulent a conveyance made by his debtor of lands
gituate in a foreign country, when the ereditor has no remedy
there, although all the parties reside in this Provinee.

No case directly applicable to the present was eited.

It is charged in the statement of claim that the Sheriff is pre-
vented and hindered by the transfer of the moneys and lands
from executing and realising upon the said writ. As to the
lands, this obviously is not so, as the Sheriff’s writ does not ex-
tend beyond the County of Dufferin.

The judgment, so far as the lands are concerned, if obtained,
would not help the plaintiff company in realising upon its elaim.
I think that the statement of claim, so far as it has relation to
land without the Province, shews no cause of action. It should
be set aside. The plaintiff ecompany may amend and proceed
with its claim as to the $600, if so advised. As the motion has
partly succeeded and partly failed, there should be no costs.
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MerepiTH, C.J.C.P., IN CHAMBERS. JANUARY 12TH, 1915.
*Re ADKINS INFANTS.

Infants—Maintenance out of Funds in Hands of Guardian—
Encroachment upon Capital — Powers of Court—Infants
Act—Rules of Court—Summary Application—Order Auth-
orising Guardian to Pay Moneys to Mother of Infants.

Motion by the mother of the infants for an order authorising
the guardians to continue an allowance to the applicant out of
the infants’ moneys for their education and maintenance.

The application was heard as in Chambers at the London
Weekly Court on the 19th December, 1914.

F. P. Betts, K.C., for the applicant and the guardians.

W. R. Meredith, for the Official Guardian.

MereprrH, C.J.C.P.:—In substance this is an application, on
the part of all concerned, for maintenance and education of
infant children, largely out of the corpus of property belonging
to them, the income of it being quite insufficient.

In form the application is, by notice of motion, to a Judge at
Chambers, on behalf of the mother of the infants, with whom
they live, for an order that the guardians of the property of
the infants, such guardians being also administrators of the
property of the father of the infants, who died intestate, shall
pay to the applicant a sufficient sum for such maintenanee and
education.

So that really that which is sought is authorisation by the
Court of payment out of the corpus.

The case is one of the simplest character, involving only ele-
mentary questions on the subject of maintenance; and it is made
the more simple beecause already the matter has been dealt with
by a Judge of this Court at Chambers, and an order made direct-
ing such payments: but an order which covered only a limited
number of years, and they have passed; and so the need for
this second application.

It does not, of course, follow that, because an order was
made before, another should be made now. Cirecumstances may

*To be reported in the Ontario Law Reports.
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have changed so as to require a refusal of this application, or
the making of some order different from the order which was
made: it was just because of this that that order was limited as
to the time during which it should be effective. Yet in regard to
any matter in which the circumstances are not changed—in
which the principle involved is the same—I would feel bound
by the former rulings, whatever might be my own view of any
question covered by them, notwithstanding the case of In re
Hambrough’s Estate, Hambrough v. Hambrough, [1909] 2 Ch.
620, decided in England, where there is not, as far as I am aware,
any such legislation as that upon the subject contained in the
Judicature Act of this Provinee.

Therefore, having no doubt of the regularity of the applica-
tion or of the propriety of making such an order as would give
effect to the wishes of all parties to it, an order which would be
quite in accordance with the settled practice of this Court, I
should not have had any hesitation in making it, but for the
doubt thrown upon that practice in the case of Re Carnahan
(1912), a brief report of which appears in 4 O.W.N. 115: a doubt
which I am quite sure was not expressed until after a very care-
ful and anxious consideration of the subjeet and examination of
the cases bearing upon it: an expression of doubt which called for
hesitation, in this application, in order to obtain a fuller know-
ledge of the reasons upon which it was based, and to reconsider
carefully the subject, with a view to a reference of the matter
to a Divisional Court, under the legislation before mentioned—
the Judicature Aect, R.S.0. 1914 ch. 56, see. 32—should I be
able then to share in that doubt.

But further consideration prevents me sharing in it; and
convinees me that the practice is right and should be followed,
as indeed it was in Re Carnahan.

The power of this Court to enforee the duty. of any guardian
or other trustee, to maintain and educate infant children accord-
ing to their needs and means is one of those elementary things
about which there can be as little doubt as there can be of the
fact that infant children ought to be maintained and eduecated
according to their needs and means. Nor ecan there be any
doubt of the wide powers of this Court over the person and
property of an infant; nor that that power ought to be freely
exercised for the benefit of the infant, whenever necessary : see
Simpson on Infants, 3rd ed., pp. 222-3.

Some stress seems to have been put upon the fact that the
infants’ money was not, in the case of Re Carnahan, as also it i
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not in this case, in Court: but I quite fail to perceive any sub-
stantial difference, in principle, that that can make. If infants
are not lawfully entitled to have it applied for their mainten-
ance and edueation, the Court should no more direct its misap-
propriation to that purpose in the one case than the other. If
lawful and right that it should be so applied, the Court should
enforce such an application of it by others just as well as to
apply it if in its own hands.

Neither exercising the power of parens patriee, nor other-
wise, has the Court power to dispense infants’ property as if its
own: it has no power to be bountiful; it has power to give effect
to legal and equitable rights only.

So, too, it is manifest that this application is regularly made
at Chambers, by way of originating notice of motion: and that
would be equally so whether the guardians were assenting or
dissenting: there being no question involved respecting the
power of the Court, or the right of the infants to the property
in question. The statute so expressly provides: the Infants Aet,
R.S.0. 1914 ch. 153, sec. 31 (2). Actions for maintenance went
out of vogue, very properly, many years ago: see Ex p. Starkie
(1830), 3 Sim. 339, and In re Christie (1840), 9 Sim. 643.

Where, as in the case of In re Lofthouse (1885), 29 Ch. D.
921, there is a substantial question, as to the right of the infants
to the property, to be tried, it may be quite proper to refuse to
try the question other than in the ordinary mode of trial.

I cannot imagine any good reason for considering that sec. 2
of the Infants Act does not cover such a case as this; but if it
did not, under the Rules of Court, which have the effect of statu-
tory enactment, the application would be quite regular by way of
originating motion, and as the difference between a Judge sitting
in Court and sitting at Chambers has now grown to be even
something less than gowned or not gowned, any technical objee-
tion on that score ought to be quite short-lived: see Rules 600
and 605.

It is not whether the trustee approves of or objects to the
application ; it is whether the opposition to it, by whomsoever
offered, raises a question which ought to be tried in the ordinary
way, and one which the party objecting desires to have tried in
that way.

Nothing then of a formal character stands in the way of this
application. "

The infant children own absolutely, the one, about $1,700,
and the other, about $1,900; their shares, or what remains of
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them, of the estate of their father: the one child is 18, and the
other 16, years of age: they both live with their mother, who,
since their father’s death, has kept the family together, there
being also a third child—a daughter also—who has come of age
and has received her share of the estate. The mother is said to
be without means, except such as may remain of her share of
her husband’s estate. Mother and daughters desire to continue
to live together as one united family, as in the past; and that
plan carried out until the present time seems to have proved,
as one would naturally expect, the best possible for all of them.
The daughters have no means of providing for their own main-
tenance and education except in the small fortune which each,
as I have mentioned, has. Nor have they any present practical
means of earning their own living; and each is old enough to
appreciate the folly of reducing their small means more than
reasonably can be avoided.

The expenditure should be for that only which is reasonably
needed : and it is not needed when otherwise provided: or can,
and should be, earned by the infant.

Taking into consideration the fact that mother and children
have been enabled to continue to live together as one family;
and that the education of these two children is being carried on
with a view to better fitting them for desirable positions in life,
no fault, based on experience, can be found with the order that
was made three years ago; and no fault is found by any one
with the way in which the moneys received under it have been
expended ; and, having regard to the proposed continuance of
past satisfactory methods, and to the desire of every one con-
cerned that they should be continued, there should be no hesita-
tion in doing anything, within the power of the Court, to con-
tinue them, as long as the like eircumstances continue, until, as
to the share of each, she comes of age or marries.

And in doing that the Court is doing no more than could be
accomplished without its aid, in this way. If not applied for,
or if refused, the infants could contract with their mother to
pay her for their maintenance and education : the contract, being
for necessaries, would be valid and enforceable. The difference
in the two methods being merely in that course the waste of
more of the infants’ money in law costs; a thing as inexcuseable
as would be the waste of costs of an action to authorise or en-
force that which can be as well done in a motion such as this.

The order to be made, on this application, should be that the
Court is of opinion that the guardians should continue to pay
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for the maintenance and education of each of the infants the
same annual sum of money as they have, under the order before
mentioned, been paying: that is, $300 for the older and $250 for
the younger, so long as past conditions as to maintenance and
education continue, up to the time of each, respectively, attain-
ing the age of 21 years or marrying: and an order may go ae-
cordingly, upon the additional affidavits specified during the
argument being filed: costs out of the funds—one-half from
each.

MereprtH, C.J.C.P. JANUARY 1271H, 1915.
BRITISH AND FOREIGN BIBLE SOCIETY v. SHAPTON.

Will—Construction—Gift of Whole Estate to Wife Subject to
three Gifts Following it—Legacies Payable out of Real
Estate after Wife's Death—Gift of Personal Estate Unex-
pended at Wife’s Death to Charities—Reference to Ascer-
tain Amount ‘‘Unexpended’’—Judgment for Administra-
tion of Estate—Rights of Heirs at Law after Payment of
Legacies.

Motion for judgment on the pleadings and admitted faets in
an action for the construction of a will and for other relief.

The motion was heard in the Weekly Court at London on
the 19th December, 1914,

J. MacPherson, for the plaintiffs.

F. W. Gladman, for the defendant.

MereprrH, C.J.C.P.:—Care should be taken, in all such cases
as this, to adhere to the cardinal rule: that is, to give effeet to
the will-maker’s will; to avoid converting it, under the guise
of interpretation, into a court-made will: and that task is, in
this case, not a difficult one.

That which the testator meant he seems to me to have made
plain enough in the words he used to express that meaning.

At the outset he naturally provided for his wife’s welfare
after his death: he gave all he possessed to her, but not abso-
lutely. His gift to her he expressly made subject to the three
gifts following it : $500 to his wife’s niece, $500 to one of his own
nieces, or to another, or to the children of his brother, according
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to certain events, and the residue of his personal estate unex-
pended at his wife’s death to the plaintiffs for charitable
purposes.

The will is, in its general scope, but a typical one, of many
commonly made in this part of the world. Husband and wife,
beginning with little or no means, have saved, through a long
life of industry, frugality, and other provident habits, enough,
and sometimes some to spare, for the ‘‘rainy day’’ of old age;
beside bringing up a family; and, adhering to old-fashioned
ideas, the savings are all the husband’s. His will is made, gener-
ally, with the wife’s approval: a will making provision ample
for her in view of settled habits of frugality and saving: and the
rest is given to the varying objects of the man’s bounty. I give
this testimony from experience in the locality, as a practising
solicitor for many years; and treat it as common knowledge.

Although, in this case, the wife lived for nearly nine years
after the husband’s death, the provision made for her, in the
will in question, proved ample; indeed, a large portion of the
property, or its proceeds, remained “unexpended’’ at her death:
and it is in regard to that surplus that this litigation is carried
on; litigation which is said, by the parties to it, to be necessary
to remove doubts as to the meaning of the will. But the widow
seems to have had no doubt about its meaning: she made no
will : she did only that which, I have no doubt, she knew the will
meant: that is, she used as much of the personal property as she
needed, and left the rest of it to the operation of her hushand’s
will.

Nor can I very much doubt that, if he or she had been told,
or if any ordinary layman were now told, that there is doubt
about the meaning of the will, the answer would have been, and
would be: ‘“Well, if there is, it would take a Philadelphia lawyer
to find it:’’ and, being obliged to confess a want of the qualifica-
tion, once so commonly aseribed to that keen-witted, but some-
what mythical, personage, find myself among the doubters of
any such doubt.

Thewillseemstometobelimple.ndplﬁn- The wife was
to have the personal estate as long as she lived, with power to
lpendumnchasshenwﬁt;mddlthstmnimdo( it, “‘un-
expended,’’ at her death, was to go to the charity, for the benefit
of the souls of the heathen, as well, doubtless, as that of the

iver. !
m'l‘he scope of the will is simple: so like what might be ex.
pmdhavingngardmthomn'scmummmudhhm
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intentions disclosed in it: all to the wife ; subject to this, so much
of the personal estate as remained, at her death, to charity, and
to the two other legacies: these two other legacies necessarily
payable out of the real estate, because not payable until after
the wife’s death, at which time all that was unexpended of the
personal estate went to the charity.

Thus, and thus only, can effect be given to all that the testator
willed: thus, and thus only, can all the objects of his bounty
receive benefactions; and receive all of that which he intended
each of them should have: thus, and thus only, can there be any
hope of the souls’ benefits intended: and thus, and thus only,
can that, to me, abomination, a court-made, or a court-mutilated,
will, be avoided. So it seems to me.

But ““the cases’” are very much relied on: cases which may be
divided into two classes: (1) those which decide “that a clear
absolute gift is not to be cut down by subsequent uneertain
words: a rule that every one ean subseribe to, for it is no more
than a chip of the same block that requires effeet to be given to
the testator’s intentions shewn by the words used. No such
conditions affect this will: there is no absolute gift in the first
place: the gift is expressly subjected to the charitable legaecy,
as well as to the gther two legacies. The will is in the first
place made uncertain expressly, to be made certain by the
““following legacies.”” And (2) cases in which it has been de-
cided that a gift of what is left is void for uncertainty : but
against them may be set off those cases in which effect has been
given to such gifts: see Green v. Harvey (1842), 1 Ha. 428, and
Bibbens v. Potter (1879), 10 Ch. D. 733: an instance on each
side. 3

I find it difficult to perceive how there can be any unecer-
tainty as to the meaning of the words ‘“all of my personal estate
that may be left unexpended after the death of my wife;’’ what
is meant is quite plain. There may, or there may not, be some
difficulty in finding what is, or represents, personal estate unex-
pended, but that cannot obscure the meaning of the testator or
prevent the charity from having that which can be proved to
be or represent personal estate ‘‘left unexpended.’”” Things that
may have seemed, in earlier days, to be mountains of difficulty,
in this way, may, perhaps, in these days of ‘‘chartered account.-
ants,’’ to right and to left of us, of computing machines, and of
complicated business transactions, bewildering to the untaught,
made systematic and simple, in regard to charges against capital
aceount or against income, among many other complicated sub-
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jects, as well as of other modern methods, be proved to be but
molehills.

I know of no law which prevents the making of a gift for life,
with the power to expend or otherwise dispose of or to appoint,
generally or limitedly, with a gift over of all that is not so dis-
posed of : see Surman v. Surman (1820), 5 Madd. 123; and In re
Thomson’s Estate (1880), 14 Ch. D. 263.

In regard to the two cases mainly relied upon by Mr. Glad-
man, it is enough to say that the will which here is in question is
not the will that was under consideration in either of them. But,
it may be added, very much that is said in In re Jones, [1898]
1 Ch. 438, as to general principles, I have endeavoured to apply
in this case. There can be no doubt about such principles; the
question generally is, whether they have been properly applied
to the particular case. The learned Judge who decided that case
thought it distinguishable from Bibbens v. Potter; so too in this
case there are distinguishing features, but only such as, I think,
make this a stronger case for reaching a conclusion in accord
with the judgment in the Bibbens case than the Jones case was
for the conclusion reached in it: here the gift to the wife is not
in the first place unlimited, it is expressly limited to the extent
of the subsequent legacies.

And I cannot think that, in the other case, Re Miller (1914),
6 O.W.N. 665, the learned Judge who decided it meant to say, as
Mr. Gladman contended he did, that there could be no estate for
life with a power to spend the principal, and a gift over of the
unexpended part, such as the will in question contains. But in
any case I could not give effect to any such view of the law, the
judgment in that case not being, as I have said, one binding in
this.

The Master of the Rolls, of Ireland, in the case of In re
Walker, [1898] 1 I.R. 5—another case much relied upon by Mr.
Gladman, but, no report of it being available at the time of the
argument, I was obliged to retain this ease until now in order
to get the full benefit of it—laboured hard to give effect to that
which he believed were the testator’s real intention. I am per-
forming the same task in this case, glad to follow him in that
which he did, if not in all that he said: glad too that my task
is one so much plainer and easier than his was. It is not so im-
portant a matter by what road the right point is reached; one
may not take the shorter and most direet way; one may indeed
trespass on forbidden grounds: yet, if the proper conclusion be
come to, that is all that the particular case needs; and of less
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brought out by the stress of the journey. That d not b
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mentioned, prove to by the better mode of procedure. nles$
tl In any case, Proceedings will he stayed for 30 d a'vst'eu ‘

1€ parties otherwige agree, before formal judgment is ente

It may be that the heirs at law of the testator might, 'f'
_nttcntlon.wm,e dirceted to the matter, contend that thetS
Intestacy in egard to part of hig estate ; but it does not n-ugtiﬂ ’

be made parties anq heard, if they should desire to be heat pre

:s'iu':]O“'- 'l‘he.jll‘,lkment directed to he entered now (]om,::)" d at
e or Prejudice any gy, question, if any of them 8 ¢ liti

any tj in i %
¥ time be adyuwd that there ig enough in it = wng‘(’; In 2%
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Mexeorrn, C.J.C.P. Jaxvany 157u, 1915,
DYET v. TRUESDALE.
Payment in Accordance with

Necessity for Motion for
65—Rule

Judgment—Reference—Order for
Referee’s Finding — Practice —
Judgment on Report—Judicature Act, secs. 64,
T72—Form 5.

% Motion by the plaintiff for judgment on the report of a re-
eree.

The motion was heard in the Weekly Court at Toronto.

W. 8. MacBrayne, for the plaintiff.
No one appeared for the defendant.

Muxgorrs, C.J.C.P. :-—Aeccording to the now pnnilint' prac-
tice, the local officer should give effect to the “ judgment "’ and
““report’’ in this case; any further judgment or order ix un-

. aecord
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lerdnmuhthud.bntanu.-ﬂd-
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Aet, RS.0. 1914 ch. 56, soos. 64 and 65, upon
the practice in England,
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I may adq that thig pmctiee—intentionall;‘ "t'; e“'f';"m, con-

Yy Probably the latter—hag encouragement o rt—form 7;
tained in the appendix to the present Rules of (Cou pmes

t form having been taken word for word fmmaect now un*
the Rules of 1897 by which has probably greater e
der the present Rule 772,

- to me ",,.
It has been "Y' practice, in cases which mmteiy"m .
to it, to direet the finding of the proper amoundm s
officer before the entry of final judgment. The j

in which thepe had been a reference, by reason "fk:::ggry jude-
of reference being sometimes considered an inter othod to over
ment only, wag 4 Strong incentive to invent e ':(i ce that
come such diffieulties and the uneven-handed ju

by
caused ; diffieulties which are, 1 trust, now removed
tion,

. impler, ‘“
Perhaps the time may come when the Q“"’ker'b:"::pli ot
losy exXpensive methoq adopted in England _cnl:’ dge can t
this Provinee; oy if, by anticipation, the trial ‘;,c;rimt. wha
et 10 a referee’s finding, without any further he same thing
Feason ean thepe be for preventing the doing 0’_ t t'?
without putting inte operation any such expedien L.R. 120, re-
In the case of Murphy v. Corry (1906), 12 r?le". must ha¥
forred to by ;. MacBrayne, the form of the o

: d
methods. The gum Wwhich, the plaintiff admits, dabo::t and 1
dueted from the Amount payable under the ju imﬁon' to the
Shersesn be eredited to the defendant 1 e iy pait
Sheriff on any writ that may be issued, or in S
settlement of the Judgment, between the Pem—




CANADIAN GENERAL ELECTRIC 0o, v DODDE. 665

N—AMERON, MASTER IN Cmuu-—-vlnt. B

l?..,.,"?f"’""‘"“" of pm.m—lmm of De-
Establi Postponement of Discovery until Liability to Acconnt
that m"w-l-—liotion by the plaintiff for an order directing
prod defendant Ryckmlnﬂlesfunhrwd better afidavit on
m;:“"n- setting forth all the documents relating 10 the pro-
e in question in this action, and direeting him 10 attend for
oard r examination for discovery and answer questions in re
and to these documents. Master said that the production
B Bosvery, ket SbS by the
after the liability of the defendant Ryckman o account 10
o reforred 1o 3
affray

Foster v. RyckMa

a‘:“n- 327. Motion th costs. B. U
plaintift. R. McKay, K 1, for the defendant Ryekman.

a——

Caxaptax Gesoar, Eueceic Co. v. Dopim—{ AMIRON. Mawrin
N Cruasmims—J AN 8
Summary Judgment—Rule g2—Action Begun by Specrally
for Judgment before A"‘ﬂ'wal-—
"mb'thphluﬁllfofldwﬂu ander Rule 62 in an
: endorsed writ, before appearane. The
. but the Master

refuse the motion and allow
ith costs to the defendant in any event.
Mardonald. for the de

2T ow.N.
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GARRETT V. Fi1ScHER—FALCONBRIDGE, C.J . K.B.—JAN. 14.

Promissory Notes—Purchase-price of Company-shares—Re-
bate—Credit on Notes—Counterclaim—Recovery of Balance Due
on Notes—Damages.]—Action to recover $4,009.49 rebate on the
purchase-price of the stock of an industrial company, with a
guaranty by the defendants of the producing capacity of the
plant ; or, in the alternative, for payment of that sum as damages
for alleged fraudulent misrepresentations; for the return of 15
promissory notes, aggregating $11,000, given by the plaintiff in
payment of the balance of the purchase-price of the stock; and
for the transfer by the defendants to the plaintiff of 140 shares
of the stock. The learned Chief Justice finds that the test of the
company’s plant was honestly made; that the plant is not eap-
able of producing more than the minimum amount (15,000 per
day) ‘on the average; and that in order that good bricks shall be
produced, they must be steamed for 48 hours. Some of the items
in paragraph 14 of the statement of claim seem to be properly
recoverable by the company, and as to these the plaintiff under-
takes to get a discharge from the company or otherwise indem-
nify the defendants. The plaintiff is entitled to be credited on
the notes with the sum of $4,009.49, with costs of suit. As to the
counterclaim, the defendant is entitled to the balance due on
the notes after crediting the above sum of $4,009.49. If the
plaintiff fails, within 30 days, to supply a mortgage for the
amount over $7,000 at 6 per cent., or otherwise to satisfy the
defendants in respect of the matters complained of in paragraph
1.0of the counterclaim, there will be a reference to the Master at
Berlin to ascertain the damages due to the defendants in re-
spect thereof. The defendants will have costs of the counter-
claim. G. Lynch-Staunton, K.C., and E. W. Mackenzie, for the
plaintiff;: R. McKay, K.C., and J. C. Haight, for the defendants.

CORRECTION.

In ToroNTO BrRICK CO. v. BRANDON, ante 648, 4th line from
bottom, for ‘‘bring’’ read ‘‘buy.”’




