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JE. Jlonms and N. Somrilfor UIh vl antIll
I. . 1 Il11llni, KIX,. for. ic plainitif*, rcsjpoiigdiffltý

The udgnentof tlle Court. waa eictdbsl~,~~
J,:Thi. menldilnts of 1914 have ruidc o agc ai whliehl

thlical pam Nù % re to 10mmne,~ farLl as 1110 rv1SP"1ndriit
is eovrnd f terefore. he cleetIs tg) aeepoli option B. lie &"eI

nlothilng; whilie, unlder clause, 4 lof flic ienmftif he ejert
the, option, lie is il lht ouit frontl afl benlefits. This a'moUnt1s tg voiIl
fi sat iofn ofI his rights, vI hiv lh Uic epodn da im.,I hai a vq-rncdýt

to hlmi when Il(e biwanqe 70. No doubit tIhi4 was flot thev iliti-

tion,. blut thle CoutI lis tg) deaI wvitlh is righ-t as aiffi-1-1 Il thNe
clatisu as cnlavted. Thlat heilng .o,. the apllantllls must ,h-w thai

their poesof azneuidnîent tire extensie cno i towran
whait thley haedol]c.

*Tlo lie rport4d in the Qnitario teAwlqrt
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The powers relied on are thrce: first, the Frîendly Societies
Act, R.S.O. 1877 eh. 167, sec. 4; sccondly, the powers menfioned
on p. 36 of the constitution; and thirdly, those in the Act of
1903, 10W IR.S.O. 1914 eh. 183, sec. 185.

Those given by the Friendly Societies Act, under whieh this
Society we.s incorporated, are limited fo what is neeessary for

the govCrinft and control of the affairs of the society, and do
not permit an alteration of the fundamental deelarafion: this
appears f ront Bartram v. Supreme Concil of the Royal Ar-
eanum (1905>, 6 O.W.R. 404.

The powcrs given by fhe constitution on p. 36 are limited f0
fthe alteration of the constitution and laws whieh begin at p. 11.
of exhibit 3, and do flot include authority f0, alter the original
incorporation declarafion by whîch (p. 5, clause 5) inmbers
are cntitled f0 hall of the amounit of their beneflciary certfieafe
on atfaining flic expefaney age. This age liaving been reached,
and fthe respondent havinig eomnplicd with ail tlie lawful require..
monts of the Order, he becamne cnfifled to one-hlf of the amnount
of flic be(ficýiaryv cerfificafie, ýsubjeef f0 the change sancetioned
by flic Acf of 190)3.

Thien, looking at flic powers under that Acf, if would appear
that the change wieh hait beei n ade in 1897 becamie fhiereby
valid, flic paymienf of $100 hein- miade payable yearly, insfead
of, as originailly- providcd for, in a lump sum af flic, expectanvy
age. Therv is no power under that Act f0 posfp)onc or chlange
flic expiecfancy(. age ïlrcady fixcd, as flic amcndment of 1914
purporfed f0 dIo.

Mr.. Sommnerville rclied upon a number of cases, bofli Eng-

lisli and Canadian, as indicating fhaf a miemiber wvas bounid by
any change in flic laws and regitafions which miiglif fake place
after lie becamie a mnember, aithougli fhey affccfed mnaferilily thte

riglifs whicli lic hiad acquired. Ail thesc cases depcnd, in the

end, upon flic consent of the memiiber arising f rom his expres
or implied agrexnenf f0 lie bound by any changes in flic laws,
rnkis, or regulafiolis.

In flie case of In re Ontario Insuirance Acf and Suprexue
Legion Select Knights of Canada (1899>, 31 O.R. 154, ehiefiy re-

lied utpon, fthc constitution and laws were mnade part of flic ori-
ginal declarafion; flicrefore, tlie powers of amiendment wcre hejLd

fo apply f0 fliat original declaration. That is not flic case liere,
whcrc fliere is no sueli consent. In flic respondenf's appliea-
fioii le agrccd f0 abide by flie constitution, laws, rules, and re-
gulations flien in force, or whidli miglit fliercaffer lie enaeted.
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A reference to the book, exhibit 3, shews that the original de-
elaration ie flot included within the seope of that agreement.
H-e did flot agrce to a change in the fundamental declaration,
which in fact remains in force, save as altered under the auth-
ority of the statute of 1903.

In the beneficiairy cei-bificate the only reference îs tb the laws,
raies, and regulations-the same wording as in the application,
exeep)t that it leaves out bbc word " 4constitution." There is no
agreemient as to changes, and no reference to the fui.daental
deelaration.

None of the cases eited secm to, affect the rgtof a miember
after he has become a creditor, having complicd wýith bthc regula-
tious, and beliqg 4ntitled bhcreby ta a certain sumt of mioney, hie
right to which arises indcpendently of his renîaiig a miemiber
of tbe Order; aud we think a riglit had acudto thle respon-
denit wbich made him a creditor, and therefore efntibled Io en-
force hie rigyhts by action before the aicuidmnent of 1914 was
made.

No caýse lias becix eited enabling a soeiety, whenl it bias bevomle
a debtor, to forfeit or impair ils crcditor's rgghî bo is- debt. or
to postponie ils pay*mciint, or to make that pyment oniditionial
upon further paym ilents by the creditor.

Mr. Jonce argucd that, at ail events, bbce judg-inent Nsbouid ho
vsri.d by providiiig that payment Io bbc respondent shiouldl ho
mnade out of a fund called the "Life ExctnyFund.- In
view of the amendment of 1897, wicbI made the "Bnfiir
Fund" the fund out of which lufe expeotancy« benefits wvere Io lie
paid, ib is imipossible now bo eut down the respondenit's riglitx
Iby declaring that they are limited to paymient out of a part of
that fund, or ont of a £und whicb exi9s apart front il. He ie
entitled to be paid tbe amount as deelared by the judgmnent,
without discrimination as to ils source.

For these reasons, we think the appeal bould bie dismiwed
with cotite.



652 THE ONTARIO WEEKLY NOTES.

IIIGIL COURT DIVISION.

CLUTE, J., IN CIiAMBERSl. JANUÂRY 11TH, 191!

CANADIAN LAND INVESTMENT CO. v. PHILLIFS.

Jitrisdiction of Supreme Court of Ontario-Foreign Lands-Ai
tion by Judgment Creditor to Set aside Conveyance of, e
Fraudulent - Parties Resident in Ontario - Pleading -
Statement of Claim-C anse of Action.

Motion by the defendants to strike out the plaintif coin
pany 's statement of dlai, on the ground "that it discloses ri
reasonable cause of action. "

P. Kerwin, for the defendants.
E. E. Wallaee, for, the plaintiff companly.

Cu'iJ. :-AII parties reside in the Province of Ontari,
The plitiÎf comnpi » y reeovered judgment'againd t he defei
danit William Johnl Phillips on the 13th June, 1914, fc
$1,162.52, and on thu saine day caused a writ of fleri tacii
against, goodsL anid luidfs to bc issued thereon and plaeed in tl
handfs of the Sherifi'of the County of Dufferin, where the dèbt<

reiewhich has been returnied nulfla bona.
The acinis to set aside, an a-ilýed frauduflent cOnvey>anc

froni11 the depfendanjjt William, Johin Phillips Io his mnother, the a.
fendanllt FrnesPilips, of certain landis in the town of Sas]
atoon, il, theý province of Saskatoehewan, as voluntary, frauidi
lent, andj( o i nd niade to dlefeat and delay the plainitiff (.01
pany ini the r-eoveryv of its debt. The plaintiff eompany aska
have the conveyance or trnfrdeelaredl franuaent aind vold
against it. The plaintiff company adso seeks to recover a ce
tain muni of $600 transferred by the decfendant William Jot
Phillipm to hi.i eo-dlefend(ant, alleging that the saine wais mla<
withouit consideration and was fraudulent and Noid as agairi
the plaintiff eoipany.

It doeg not appear in the statement of dlaim or f rom ti
papers filed on this motion, whether the conveyance of 'Ma
1914, souglit to bc set aside, was executed by the parties in thi
Province or la Saskatchewan.

The defendants ask that the statement of laîi bc set asLqi
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OnL the ground that this Court hat no0 jiuieiition toi give Ille lre-
lief asked.

In Guinn V. hapr(1899-1901). 30 O.1t. 6170, '2 ('>Il 61,
it %vas held 1tha1 ani avtiol ýiIl miot lie, ni thwl>lvnr for. a de-
clarationi th;1t, underP a tr.aIsaLCtion0ter inito 9ttideli Ontarjo,
1.1111 Situaite eoInd tht' limite of the roiîw j held bly tir(, de-
felidanits as ilortIgagees, and for rdnpioee thiolgh tht'
defeildants reiein tht' Pr.ovince. l thIat casv il wiIII
be gAbsv( thlat the relief sougt hiad relationi Io il vonîrtact bie.
tweeln tht' parties.

Ini ilexidersoii v. Bank of Ilarilton ( 1>93 4)1. 23 .W :12",
'20 A.R. 6.$ 21 7.X I16, il wa;is hld . . t.hati a cei
who hait reoec ugxx i i] ba njiai %%ll hl "ah
virtule lit ait At cf that l>-o\ Ince. ar lie-i on tht'. lands i Ili th lt 
iril deb-tor, illce,v ulitol maiintinll ltIt iii ttCuts of ( ntarjoiq ani
ae(tiun1 fol' re0dempt1io gi ius 1tht' 1101 Ir tguge Of thlt- lands i il
Ma nit lba %%Ilivh ar1e1 sibjeiq. t l l i r

1Il Bur1 Ius v. 1 )a Iids l '52 21 W>U a47 i Itas hi 1 Icit
an I acUo wil M t 1i Viii thI 1-0% ii PUel; .111 a 111 (udgiîwnt 1redit 111

Set a.sideli as firudall iln nI col \ qa le. mialde b\ hlIi dbtr (i- i lanelt
si tu[at I Il.n forecigul vollntriy. th' cr le itur1ýI Ili nureo d

thralthotugI ridi thle part'sir r i i tis Prim m1191.
No caise direvetly apl oal lt( tht ' esexî wnai viltcd

It ie vhargedl litIih staterivent of claim Ilhat the SrIfus pre-
vetedt anid Il hilde rýe 1b1Y thev tvanIie;fieI 1(.r of Ii th 1 ('nysx1 1 anti ande

f ' rom exeuig 1111d 1 raim in u1tzponi tht saidgýt1 wilt. A s t lb
lande, tis oS iul e 1 fiot so, aIs tht'v Slher1ifl" %% 1. du's nol ex\
tend beyolid thlie (out of 1 )1l«glil.

The jud(gmenýlt , So far. as th lt s areI- e'Onrd if ublîIIlin.
%%ould flot hel1p thIle plainitiff eompany Ii.N II ualîiu uNII:poni ils claimi
I thilik that tht' statieent of vlaIinIII, mufar as il hasrtio ta

land without tlht ' Provinlce, shews nui cause( of actlion. h it hoult
b. set amide. Tht' plainitiff eýomp&nyi Imay allid antid preed
with iths daiml ait t the $600, if Noadisd Am tht' motion lias
pa rtl y surceiedt a nt paILrt 1y fil 1t 4 , thetri shoiil t 1 1 )4 ne4 clýtA,
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MEREDITH, C.J.C.P., IN CHAMBERS. JANUARY 12TH, 1915.

*RE ADKINS INFANTS.

Infants-Maintenance out of Funds in Hands of Guardian-
Encroachment 'upon Capîtal -Powers of Court-Infants
Act-Rules of Court-Summary Âpplication,-Order Ath
orising Guardian to Pay Moneys to Mother of Infants.

Motion by the mother of the infante for an order authorising
the guardians to continue an allowance to the applicant out of
the infante' moneys for their education and maintenance.

The application was heard as in Chambers at the London
Weel<ly Court on the l9th December, 1914.

F. P. Betts, K.O., for the applicant and the guardians.
W. R. Meredith, for the Officiai Guardian.

MERFI)ITHI, C.J.C.P. :-In substance this is an application, on
the part of ail concerned, for maintenance and education of
infant children., largely out of the corpus of property helonging
to them, the income of it beîng quite insufficient.

In form the. application is, hy notice of motion, to a JTudge at
Chambers, on behaif of the mother of the infants, with whom
they live, for an order that the guardians of the. property of
the infants, stich guardians being also administrators of the
property of the father of the infants, who died intestate, sbàll
pay to the applicant a sufficient sum for aluch maintenance and
education.

So that really that whicii is sought is authorisation by the.
Court of payment out of the corpus.

The. case is one of the. simplest character, involving only e1.-
mentary questions on the subject of maintenance; and it is nmade
the more simple beca'nse already the matter bas been deait witii
by a Judge of this Court at Chambers, and an order made direct-.
ing such paymients: but an order which covered only a limited
number of years, and they have passcd;- and so the need foir
tuas second application.

It doc. not, of course, f ollow that, because an order waas
made hefore, another should b. made nowv. Circumatanees may

*Ta b. r'.ported in the. Otrio Law Rep&Tt.
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have ehanged s0 as to require a refusai of this aplctoor
the mnaking of morne order different f romi the order whieh was
made: it was just beause of this that that order wa-s limnited am
to the tixne during which it should be effective. Vet in regard to
any matter lui whieh the circumatances are not ehanged-i
which the principle involved la the san-I would feel boixnd
by the former rulings, whatever miight ho iny own view ot any.
question covered by thern, notwithistandiug the case of In re
Ilamrbrough 's Estate, Hamnbrouigh v. llarnbrough, [119091 2 Ch,
620, decided iii England, whiere( there is flot, a4 far as I arn aware,
8113 suich legislation as thiat upon thie subljeett eontainied ili the
Judicatture Act of this Province.

Therefore, having no doubt of the oflrtyu the applica-
tion or of the propriety of mlaking suchl ai) order asx would give
effect to the wishes of ail parties Io it, ait order whieh wouild lit
quite in accordance wvith the settled practic ut tis Coôurt, I
sdiould flot have had any hesitation in mnaking it. but for the
doubt, thrown uponi that practice in thie case of Rui ('arnahanIJII
(1912), a brief replort of wbich appevars in 4 O).W.N, 115: a doubht
which I ain quite sure wa4 flot exrese iutilt ie a very rare.
fi and aixions c'onsideratioli o! the subljee(t aild exaiinstion ot
the ca.4es bvaring upon it : ani xpeiofu dout whieh ealled for
hesjitation,) ini ths application, iii order to obtin a tiler know-

edeof thle Ieasons pOii-1 ieh a as bamed.g, aniti to recoliuider
4-arcfully, the sujewith a view to al re-fertwe o uth inmtter
to a Divisiion*ti Court, uinder the. legisiation hetor., nretioned-
Ilhe Judicature Avi, R...1914 ch, î"11, se,- 32- .houid 1 b.
able then Wo share in that doubt.

But futiier ronsideration prevents mec sharuzig in ilt; andi
convilies mle thlat the. pravtire la rigbit anti9 -4110111( NI follow%'4.
aýs inideed it was in Re Caruahian,

The powver of this C ourt to enforre thev duty, uf nnY gtiarliatn
or other trustee, Wo maintain andi educato infant ehiltirent ae<,ord..
ing Wo their neeis ani miens ia une utf thosîe cememtar*y thiupm
abou)it whieh there eaun be as lîitie doult asi tht're cal b.e ut tht,
taet that infant ehiltiren oiught Wo b, inaintaini anitduad
aeeording to their needs andinti mn Nor eaui them. b. ny
doubt of the wide powers ut tis C'ourt- o-vr flhe persoýn andi
property of an infant; nor that thiat puwer ougt to bc frfeely
txerelsimÀ for the benefi(it ot the infant, whnvc eeemary, « M,
Simipson ont Infante, 3rdi vil.. pp. '222-:t.

Someo atreus seemu to have beenr put uponI t4i tari that the
infants' money was niot, iu tiie ce ut Re (arnahani, ag alsui il lu
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not in this case, in Court: but I quite f ail to pereive any smb-
stantial difference, in prineiple, that that can make. If inf ante
are flot lawfully entitled to have it applied for their mainten-
ance and education, the Court should no more direct its misap-
propriation to that purpose in the one case than the other. Il
lawful and right that it should be so applied, the Court should
enforce such an application of it by others just as well as te
apply it if in its own hands.

Neither exercising the power of parens patroe, nor other-
wise, bas the Court power to dispense infants' property as if its
own: it lias no power to, be bountiful; it lias power to give effet
to legal and equitable rights only.

So, too, it is manifest that this application is regularly madie
at Chambers, by way of originating notice of motion; anti that
would be equally so whether the guardians were assenting or
dissenting: there being no question involved respecting the
power of the Court, or the riglit of the infants to the property
in question. The statute so expresly provides: the Infants Aet,
R.S.O. 1914 ch. 153, sec. 31 (2). Actions for maintenance went
out of vogue, very properly, many years ago: sec Ex p. Starkie
(1830), 3 Sim. 339, and In re Christie (1840), 9 Sim. 643.

Where, as in the case of In re Lofthouse (1885), 29 Ch. D.
921, there is a substantial question, as to the riglit of the in fant.
to the property, to be tried, it may be quite proper to refuse to
try the question other than in the ordînary mode of trial...

I cannot imagine any good reason for eonsidering that sec. 2
of the Infants Act does not cover sucli a case as this; but if it
did not, under the Ruiles of Court, which have thq effeet of statu-
tory enaetment, the application would be quite regular by way of
originating motion, and as the difference between a Judge sitting
in Court and aittîng at Chambers lias now grown to be even
somiething leus than gowned or not gowned, any teclinical objec-
tion on that score ouglit to, be quite short-lived: sec Rules 600
andi 605....

It i. not whether the trustee approves of or objeets to the
application; it is whether the opposition to ît, by whomsoever
oreti, raises a question whioh ouglit to be tried in' the ordinary

way, andi one which the party objeeting desires to, have tried iu
that way.

Nothing then of a formai character stands in' the way of this
application....

The infant children own ahsolutely, the one, about $1,700,
andi the other, about $1,900; their shares, or what remains of
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them, of the estate of their father: the one child in 18, and the
ether 16, ycars of age: they both live with their mother, wlio,
since their father 's death, has kept the famlly together, there
being also a third child-a daughter also--who lias corne of age
and has received lier share of the estate. Tlie mother is said to
ho without means, except sucli as may remain of lier share of
her husband's estate. Mother and daugliters desîre to continue
te live together as one united family, as in the past; and that
plan carricd out until the present time seems to have proved,
as one would naturally expeet, the best possible for all of them.
The daugliters have no means of providing for their own main-
tenance and education except in the small fortune whieli oaci,
as 1 have înentioncd, lias. Nor have they any presonit practical
means of earning their own living; and eaeli is old ennu1ghi Io
appreciate, the folly of reducing their small mens more than
reasonably can be avoided....

The expenditure should be for that only whieh is roasonably-
needed: and it is not needed when otherwise provided: or van,
and sliould be, earned by tho infant.

Taking înto consideration the fact. that mother and chiîdren
have beon enabled to continue to live tog-ether as onefaiy
and that the oducation of these two chiildrcn is being carr-ied on
'witli a view to better fitting them for, desirable positions ia life,
no fauit, based on experience, can be found witli the order that
was made tliree years ago; and no fault is feuind by any one,
witli tlie way in whieh the rnoneys received unider, it hav oo
expended; and, having regard to, the propeod continualice of
past satisfactory methods, and to the desire o! every one con-
cerned that tliey should ho continued, there shotild lie ne hesita-
Lion in doing anything, within the power o! the Co ot te on-
tinue them, as long as the like cireumistanres continuie, unitil, as
to the eliare of each, she cornes of age or marries.

And in doing that the Court i4 doing ne more thian eeulid hoe
accomplished without its aid, in this way. If not applied for-,
or if refused, tlie infants could eontracIt wvith their miotlier to
pay lier for their maintenance and oducation: the contract, being
fer necessries, would ho valid and enforceable. The difference
in the two metliods being inerely in that couirse the waste of
more of the infants' money in law costs; a thing as inexeuaeat>lec
as would ho the waste o! costs of an action to authoiie or en-
force that whicli can bo as well donc in a motion sucli as this.

The order to be made, on this application, should ho that the
Court in of opinion that the. guardians should continute to pay
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for the maintenance and education of each of the infante the
saine annuel suin of money as they have, under the order betore
mentioned, been paying:- that is, $300 for the older and $260 for
the younger, 8o long as past conditions as to maintenance and
educattion continue, up to the time of each, rcspectively, att.jun.
inig the age of 21 ycars or marrying: and an order miay go ao-
cordingly, upon the additional affidavits specifiedl during the
argumnent being filcd: costs out of the fdsneha front

MEExTH (J.C.P. JAUR 12TH, 1915.

13RITISJI AND FOREIGN BIBLE S ITYv. StLAPTON.

WIill.-Coiisiructioni-Gif t of Whole Estate to WVife Sibjeci t.
Chtrec Gifis Following it-Legacies Pailible oui of Real
Estie iter Wifce's Da-iftof Personal Estae, Unex-.
I)ptnde i Wife's Deulih to CIusr-ities-Recfereice to Ascer-
taint Amtountll xedd"Jdmn forAdist.
tPon~ of Estajtc-R-ights of Hleirs at Law4, aifier Pomii f
Lqgacics.

Motiori for j udgiinent on the pleadigs and aidmitted factiN in
au1 ac(tioni for thc ýons8truc-tion of a will iind for other relief.

The miotioni was heard,( in the Weekly Court at Landaun on
the l9th Decemlber, 1914.

J. MacPýlherson, for- the plintiffs.
F. W. Gladmait, for the dofendant.

MmrriCJ.,P -(tarei shmuld be taikei, îii il stieh eastXe
lis this, te atdhere to the cairdinal rule: thait is, te gîve effeot ta
the. will-zniaker 's will; to avoid converting it, under the. guise
ofiInterpretation, inte a coiurt-madffe will: and that task in. ini
this case, not a diffilut Onie.

That whieh the testator mneant he svems ta me ta have nmade
plain enouugh lu the. words li usedl to express that mieaning.

At the ouitst be natturally provided for bis wlfe's welfar.
after humdeath: he gave all epssse to ler, but notabs..
luitely. lus glft te) ler lie e~rsl made subljee(t to the three
Klfts4 f<ollowing it: $500 ta his4 wife'm nieee, $500 te one of hie own
nieee., or to another, or to the children of hi. brother, accordlng
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10 icertain evI*,ad the riiduc ut hie perewonal sae n

pede t Ilis \% sf deId t te lantff for. hitrilalgle

1111«p(i5'S
The will is, il, ils geerl cuebt a.jo ofia ne tm

co011-11111y mlade in tijis part of Ilhe world. Illu»band ain-l xi

be4gininiig wvith IIIt il. or- n eans, hae avdtruuigh a o%

lite of iniduetry, frgltndothur pruveN-idenlt haI;lilstali ruîugk

and sumetirnes Soiîwi tg)pru fori IIhe rlailnY 'Ift01 a

beaide4 briniging upl a filaînîly; .1nd, adhrin-ig lu, uld4ashiuflivd

1eg,h savings are, ail thei Ilhealld's. 111e will je miegl' generi'

a)Iy, with the, wieeapu: a \,11ill akitg pro',isiofl alei

fori, e l ig.1 li of.\ lit's-tlied hablis of fru al audi eavîullg antI- IIe

reat le givein tu the vary-ing objvMti f thoie mua 1uuy Igs

this tetiiy froum eieincel the' Inivality, Li ai praetliflg

solicitor for iliany Ycare; anld treazt it as commoni knuwedge

Altholigh, ma ili caSe, thi.%e è wItlt for &r ne3SS

atter-0g tlitihuebati 's det,th iri> pvjailn lIatIe fori Ier, i th

will ila question, puein i;imcta hlrge poriltin t Ill

property, or ifs rcd, reiaineti unled i ber drath'

alud it is in re(gard-I lu that surplus thal t1ki.a litigationi is 41.r0ie101

onl; litigation whIt.l es aid, Py thg, partie to it, to bu1w~r

10) remuove doule as lug th(, mvneaning uf fihe wiII. Bt l idu

seemaI lu hav hiad lnu douibt abouit ils meI4atI'in<: NI%$ mlagit. Ilu

,wIll : ehg. di i ully that ,NhIivh, 1 have Dio doilbt, %lit knlewg th. viii

ment. that ie, ehle uieid as illtc O ut he Ipei-onaýl giget -

nieeded.t, anjil leýfj Ij( (hieef il le t1h. operationi tf ber huulwbail Nd

vill.
Nor eau 1 very much doubt that, if he oir she, land hein fidl

or if atiy ordinary layman wetre, now tOld, 1that there, Il& d1-ii

abouIt thc minijg of the vill, the ianever uldhave been su

woli bi; Wel]], if threl, il %oldq taikq a l'IdlpI lawyeý ir

Io flnd it: andi, beinig obliged lu eonten(I a vauit t Illuaifes

tioll, o.nce go commlil aseribed tig that ken.lt.&bt %Àklli

what, mylthival, pexae iii myad aniong Ii.dwbttr

agy euceh doubt.
The will siem lu me fi) bc simple suid plliii The wife va*

toi have the pereunial eglate, ali long Uas.he liv.d, vîlli I.v l

spend as much as ehe eaw fit ; and i l thal nemalncqI o!i il .

at hier dleath, vas to el Io the charltv, for Ilth. i,

of lh. soula of the hcathen, &K %vfl. diolll)llpm a i f J)j

giver.
The scople ofte b. j il simple.ým like what m , ht 1-c

pectKid having regard le the illa'ke uztwnitaff and him puraI r
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intentions disclosed in it: ail to the wife; subjeet to this, 80 mouel
of the personal estate as remained, at her death, to charity, andi
to the two other legacies: these two other legacies neeessarily
payable out of the real estate, because not payable until after
the wif e's death, At which time ail that was unexpended of the
personal estate went to the charity.

Thus, and thus only, can effeet be given to ail that the testator
willed: thus, and thus only, can ail the objects of his bounty
receive benefactions; and receive ail of that which lie intended
each of theni should have: thus, and thus only, can there be any
hope of the souls' benefits intended: and thus, and thus only,
can that, to me, abomination, a court-made, or a eourt-mutilated,
will, be avoided. So it seenia W me.

But "the cases" are very ranch relied on: cases whieh inay be
divided into two classes: (1) tliose whieh decide that a elear
absolute gift is flot Wo be eut down by subsequent uneertain
words: a rule that every one can subseribe to, for it is no0 more
than a clip of the sanie block that requires effeet Wo be given to
the testator's intentions shewn by the words used. No sueli
conditions affect thîs wiil: there is no0 absolute gift in the first
place: the gif t is expressly subi ected to the charitable 1legacy,
as well as to the pther two legacies. The wiil is in the first
place made uneertain expressly, Wo be made certain by the
"foilowing legacies." And (2) cases in which it has been de-
eided that a gift of what is left 18 void for uncertainty: but
against thera may be set off those cases in whieh effect lias beeu
given to such gifts. sc Green v. Hlarvey (1842), 1 lia. 428, and
Bibbens v. Potter (1879), 10 Cli. D. 733: an instance on each
aide.

1 find it difficult Wo perceive how there can be any uncer-
tainty as to, the meaning of the words " ail of my personal estate
that may be lef t unexpended after the death of my wife; " what
is meant is quite plain. There niay, or there may not, be sonie
difficulty in finding what is, or represents, personal estate unex-
pended, but that cannot obscure the meaning of the testator or
prevent the charity from having that whieh can be pro"ved te
be or represent peraonad estate "left unexpended." Thinga that
may have seemed, ini earlier da", , bcl mountains of difficulty,in this way, may, perliaps, i these deys of "chartered accouint.
anta,"1 to riglit and to left of us, 0f eomputing machines, and of
complicated business transactions, bewildering Wo the untauglit,made systematie and simple-, in regard to ehargea againt~ capitalaceount or against ineome, among many other complieated aub-
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jeets, as well as of other modern methods, be proved to bie but
molehls.

1 know of no law which prcvents the making of a gift for life,
with the power to expend or otherwise dispose of or to appoint,
generally or limitedly, wîth a gift over of ail that is not su dis-
posed of: see Surmian v. Surirait (1820), 5 Madd. 123; and ln re
Thomson's Estate (1880), 14 Ch. D. 263.

In regard to the two cases mainly relied upon by Mr. Orlad-
man, il is enougli lu say that the will whieh liere is ini question is
lot the will that wvas under cousideration in eititer of them. But,
it miay be added, very înuch that is said ln ln re Jones, [1898]
1 Ch. 438, as to general. principles, 1 have eudeavoured lu apply
in this case. There eau be no doubt about sueh principles; the
question generally is, wliether thcy have been pruperly applied
to the particular case. The learned Judge who deeided that case
thouglit it disting-uishable fruin Bibbens v. 1>tlcr; su 100 in this
case Iliere are distinguishing features, but unilv such as, 1 think,
make this a strunger case for reaehing a conclusion ini accord
with the judgînent ini the Bibbvens case than the Joncs case wvas
for the conclusion î'eachcdl iii il : here the gift lu t1e Nvife is nul
iu the first place unilînited, it is expressly limiited to 11w eîu
of the subsequent legaeies.

And 1 cannot think that, in the other case, Rie M1illér (1914),
6 O.W.N. 665, lthe learued Judge who decided î i mant to saiy, asi
Mr. Gladmnan contended hie did, that there couild be nuo estate for
life with a power lu spend the principal, auid a gift O\e!' of thw
uuexpended part, sueli as the will in questioni coutainis. But in
any case 1 eould flot give cifeet lu, any suchi vicw of the law, the
judgincnt iii that case nul being, as 1 have said, une bîindiug in
Ibis.

The Master of the Rolis, of Ireland, in tlie case of lut îe

Walker, [1898] 1 1.11. 5-anolher case înuch relied uipun bY Mý1r.
Gladman, but, nu report of it being available at the tintie uf the
argiuent, 1 was obliged lu retain Ihis case until niow iii ordýer
to gel the full benefil of it-lahourcd liard to give effemt te thiat
wlich lie believed were the testator 's real intention. I atn per-
forming the same task iii this case, glad to fullow himi in that
whieli le did, if nul in aIl Iliat lie saîd - glad leo tliat rny týask
is one su mucli plainer and casier than lis was. It is nul su im-
portant a malter by wliat road the riglit point iii reaclied; une
may nul take the shorter and most direct way; une may indeed
trespass on forbidden grounds:' yet, if the proper conclusion be
corne te, that is all tliat the particular case needs; and of leus
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GARRETT V. FISC HER-FALCONBRIDGE, (XJ .KB.-JAN. 14.

ProrniSsory Notes-Pu trcit ase-piice of Company-slre-Re -
bate-Credit on Notes-Cou nterclaim-Recovery of Balance Duêe
on NJotes-Damages. ]-Action to recover $4,009.49 rebate on the
pur'chase-price of the stock of an industrial eompany, with a
guaranty by the defendants of the producing capacity of the
plant; or, in the alternative, for payment of that sum as damages
for alleged fraudulent isrepresentations; for the return of 15
promissory notes, aggregating $11,000, given by the plaintiff ini
payment of thc balance of the purchase-price of the stock; and
foir the transfer by the defendants to the plaintiff of 140 shares
of the stock. The learned C~hie£ Justice finds that the test of the
company 's plant was honestly made; that the plant is flot cap-
able 'of producing more than the minimum amount (15,000 per
day),on the average; and that in order that good bricks shail be
produced, thcy must be steamcd for 48 hours. Some of the items
in paragraph 14 of the statement of dlaim seem to, be properly
recoverable by the eompany, and as to these the plaintiff under-
taiçes to get a diseharge f£rom the company or otherwise indemn-
rnfy the defendants. The plaintif[ is entitled to be credited on
the notes withi the sumn of $4,009.49, with costs of suit. As to the
counterelaim, the defendant is entitlcd to the balance due on
the ntotes agfter crcditing the above hum of $4,009.49. If the
plaintiff fails, within 30 days, to'supply a .mortgage for. the
amount over $7,000 at 6 per cent., or otherwise to satisfy the
defendants in respect of the matters complained of in paragraph
L oi the counterclaimn, there will bc a reference to thc Master at
B~erlin to aseertaîn the daînages due to the defendants in re-
spect thereof. The defendants wil have costs of the counter-
elaim. G. Lynch-Staunton, K.C., and E. W. Mackenzie, for the
plaiitill'. R. McKay, K.C., and J. C. Haiglit, for the defendants.

CORRECTION.

In TORONTO BRICK Co. v. BRANDON, ante 648, 4th line fro'm
bottom, for "bring" rend "buy."


