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TRIAL.

I)AXIL)S v. NEWELL

RaonnlsLiiti~tir- V'eil dlioit - I'i'i'Il ay

Açiili or11 ait injonction and tiînages in î'î'spett of tires-
11) land, (etc.

. LIinr, K .Uý. anti C. C. UO',for phtîintifl's.

E.E. A. DjnVte ani 1). C. llo's, f'or defentiatts.

FlomcONiiRii>(;ii' 'J >ani havec pr-oved their paper
,iandi ii lai iupoî de i'enda nt to shew satisfaî'torily the
t~jooin di't h thrcc uiastineîits w'îfi(I li (-,aii for gnie
P ntl f tiint as iucone a riglit.

114- fail,11'trc, t,> pros t'v any agî'eeinetnt or ticense Snell
ij ,i et p iii -lagaita of thle sîteenît of tiefence as

anrivrdid.
p, s. O. A 1$9 tY 133, sec 36, stnds ini defendants va'.,

dy 1 ,r'iqL anyý t'lainn l' Ilîîî foa'n es andi use of ligbi.
Butit ~ inpr'pîi'tc cipî ', " ight. andi " aiîr* " ogetherv
m ewry ase: (aie, th eM ., 1p. 57 2 ; and lie lias establ ilheu

bis righit to inintarii nhbi ojue iîgs for at.ews nif air, ie., vmi-
ilatioi

A, h. t li righ td >1'wa 'l adw om u iur tdmi alU'gel huae, thei
buwrihei (.11ts o d efeuin hIn' lii b (enjoînet for je
r0uîs1iteI Idlngth ot' t inn' Ini liaVP t' 1 li qwopn. pt'aiîfaid as

tir vi-jh, net ]i(\ i. net' tlanii, ut' precaîiýi :- ( aile, P. 201.
ýrj 1 tiik, Yhi'las fai led à do ini Ce llar andi nil Cii-

ieen riailllïr llîiul, t0t' lffl rî'uîîires wlieîî it iS soulît to takeý
a,,y prurPPyý or w aîiy kinî of enjononfiîî thpeot fron the tuc
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Til, defence therefore f ails except as to thit mliner autI
collupakratively imniaterial point mentionetd abv.No duubi,

if iltfendanrt, had enhined his dlaimn to that one inatter. plain-
tifrs mouild iiot have taken the trouble to contest it. Thienc.
fore thiero :bould bc no allowanee mnade ilherefor in (-,,lu
,ilt'ring thi, question of eosts.
llIiititl'fs wi]I have judgrnent as indivated above, w-ith

$2~ daia n sd an injunction and fuitll ts

MACLAREN, J.A. AUGUST '7T1l, 1!*0t;

C.A.--CRAMBERS.

RiE 81INCLAIR AND) TOWN OF OWENX SOUND. >

Appeal to Court of Appealî-Leari' Io Appeul per Salum»~
Order Quaslion Mncia By-law---Judieatur-e Ae, ý
76a-Groititds for (ira utimy heave.

Motion 1by tuecopoato of the town of OWeni soumi
for 11lve te ppa per- 8ltlf to the( Court Of Appeal undii,r
sec. 7(;a of the Juiau et froxîî the order of MI~ .
ante 239, quashîngiii, a lvai option b-law of thaittwn

D). C. Ross, for the corporation.
J. Raverson, K.C., for Sinclair.

MACLAREN, JA. :-An appeal lies tû the urm Cmirt
uný suchq al case fromn a judgment of this Court unider soc. 24ý
orf the 8upreîne Court Act. MNr, Hlaverson argtus that sý-.
76a cf, the Jlldicalttire Act a mpioly vto aeinand neot te

juginsil] proceedinigs like( thlis, whiil are u()ot'glit h'v
Writ. 1 cati se ne) groin)( for se restrieiing the scin

%w11](1 Mi termq ppito anly judgmcni'rt, ordvr, ordeji,
ef a Judge ini Court, at the trial or otcwafrein whieh an

apellies frorn this Court te the upem Court.
The enly question rexnaining is whether this; is a I)nop,-

calse te grant 81c1(ea1 e There are severi implortanit, deb..
ahie questions or law inivolvedl, and J arni of opinlioni that this
casew fairi y cornes withiu the priniles)(, Ilaid down in
Canadi1(a Cairiîage Co. v. Les, .5 0. W. Rl. 86, aud Playfair v.

Trr,7 0. W. R. 744. The motion is accordinglY grf1Ite41



RE ELWIE. EDGAR, ANDL CLEM1ENS.

IIaRwITI-H, (XJ. JUNE 22ND, 1906.

RE 'iý EL, EDGA-R, AND)(LEES

1 mkrplea der-A pplcat ion for Ordler - Stakelwýlder- <'hattel
)fortyage-Stiurplns in1 Hands of !Iloi-lagee-<'laim ider
Order for J>aymenf of Part of Surplus - <'luint untler
P'urchuuie f rum MIor-tagor-.

Appeal by Elgie & Co., appIicants, f roin order of Master
in Chambvlr8, aill 33, disuiissing an applicationi for an inter-

plaer ordeur.

F. Arnoidi, K.C., for appellants.

J. A. SeleBerlin, for clairnant ('leneùs.

TI' E. Godson, Bracebridge, for elainiant Edgar.

MERE-iDrii, U.J., disoniss.ed te appeal wîtth c0sts to the
éliainant Ccntsand witiiuut eosts to the claîjtaut Edgar'.

MAJE~, J.SEI'TEMIIER 14TrH, 1906.

TRIAL.

CANADAN 1ACI FIC Ul. W. (CO. v. GRAND 'I'IIUNK
R. W. (Co.

#.ai-e-ea.eholdl leres.(u i n -S -iae-('vn.I
-P#,ymiet of J~etiqi~tofJ"'-ompnair--

Jntleremi-Ag re me i (-ef ere I? e-0'sisý.

Action, for reiit or Ii tue alternative for eoinpünsation ili
of plaZinitifs'le> lil interestin cuertain lands.

1)D. rm rK.('., andl Angus MlaelurelIiy, for plain.

W. a&~lsK.C., and W. A. Il. Kerr, for <efe'n<hint

MABE, J :-lmh'fth documei»nt of 20thi January, 188C6,
plaintiffs hild deedns oeatfor lthe paynients of the'
"ut à,uet forth thereuin, and defendanCq are theurefore liable

forusueh Titayvment8,' 11tless, somIeting bas taken place to relievet
Éx of thiat eoivenant.



TE ONTÂiRIt> W'IRKLY REP>ORTER.

lit, A~ eonteldmd for defetýiiatit. thai theyý arerieaêý
f roit il iir e eia by or~'u utlt-~ gtîeîlîît
vt cen tiim and piaini i Jfs itl 2til h .1 iy, 1 -92, binga

arragemetJfr teo cool etion anti muiennu 1f h,
1' mon Station u t Tooto and a surîvnde \twted by ib
defendants datai 20th July, 1894. TFlC pll K-pianaJe

ageetetal>o dated 26th Jly,ý 1892, \vas riiedit uponl !u
the, arguinents advanered by deent Pon ,. .

Thei biid covered by the ub1aefrein plainilla 11) 1,-
fendants if JuIy, 1886, forînsi part oif tie Union 'Sttion, ami
is eieaiy huîd. w hi<hdeeîdat Iiý ilir ageue tig
Iliitl*s of 21h JI ul, 182,wer otttd lo a'qie ta-
liai purpoee; th ee ma e in tc- ii 'l'orntu; Plaintt

%%r o l-f es.ees %vith renowai1l rîuIts;: a il, Il i . te , tia î a l1 lta

tl 1ne t Lakenýil: 1 s te ( P a i re t1i t iis a1 ; 11 1 eîî 1 11 %%i w ,uhl
bavtc b(2ien inuili' ti> plaintillN for. thuir ii.. . -tlli
nu sýtÀps wicre takel by defcildalits la obtain 1 il 1l 11w LIm lnti
in que(,stion, and latishave- evrjtîe etipvig nt

lt city under ihe Ieasc' to thin, bit. tifniiî acpid,
nuo rent ude their sab-has siu Jl, 8 i my

thlat t'ite 1tic iglit of' philaitif is bo re-overl upuin ihe' baszi>
or dfendnts'cov ai bt 1 I1linkuils filli. tîn[itabll wa>

Vodsoeof tue mnalter is Vo treat[ il as, th'. pairtîe ailit
tinte scoimed Io contunipiate, and suo far as> po-.sible lavthî
SaLt pto thirInym i wouid bave bImm ini lAid Imlmi, b
acquired by the defndants pursuant lu thec ivrns olt th, agre-
iunt.L

1 do noV think plaîntifs wert btmnd to provide titse lands
hii questin for stimoi purp<ww, notr do 1 think Hui. ayuîxg
thiat Ilas- beenl toni. by anyý of tilt palr1th. hgas dervv linj-
tilts of Vhmeir. rigbta lu i cmpnstt for tu intt'est. thý liait

i tilt. lands wntier theirý leaise froni Ilite ciy niI tilt altutei.
of bîtnitttiiutu Itl(>t n bar. 1 m)i in b -l sa hIlý[ i Jîî pIa

tifsbaveesVopetltbeîsei 'vonrt> iwiakilit lhi- Laitju
corresptîdenvesIwws t 1y hav beeniletai îiig 11 tneuli

(if remlit as Illt ne fUdt;and' ceti tier eni»
enti ofleurs meetalle by\ fitein, wltieIî,Iiwvr trnfop

of lteu ease, afitahol per iii theeit t, s i inj-
ilmati-vial tîtatter Ilr exeepted ifdus uLapea ta

pdailtififs halve bi--eni vonenae b 1 ueity, asý (uuîtae for
dedurtts co tn e i i. da I tlîitIk t1111t, ilt' eu01t «trueion

of the Yor-k stret bidge, and lite cus or tltegee1l



1 \ 1,~ PAGJPE(' R. W. Co. r. GRAND\I TI< NK 1?. w. cf). j()j

beaia 11>11 thatl strk~ar)'] iii ul: ittl n If plin'1-
)Il( onc h;ad Ilic ri-ght t0: 1 Iid hy<lf dab for te

Ioeeold 1 iltQu t i -linhi I thlnk tl e. I hait 1 arn ulnale tu

arthatl aning lias t ake11;1 plae to >lejriv e ilen ni' Suehl

Ilht 1ý i lloshi at, fil(' lis ion of defc[ulanLt, as

atainst. al daimi for reliit noav lie s roîlger. liiut I milî flot, ron-

slideriingL that 1sjet<i thle ew'v. TuIe pleailings îiake ;i claîîîî.

i the lenaie fr oi 'saion. Tt wvasagried at flie

trlil tui jr T 1 n to> iol e îîI<uî ti pl;îini wes

entid if, rccoË,cr îpo-n tlii, alternaitive ciailîl, ihie parties

would agre pon a r nec , a noihing is before fle iîpon

whiril. 1 r1iil th\ le aiiliii pli 'ble. iere will, lce

f-re. beq al reee iceh>asei the vaile of HIe leaseoll
jifres or pla1'iitifl' in 11wo lainds l in -u a.- <>r *Tl v, 1 S92.

Na,'ittifT> wîll he, enIo'lt interesi Ilpon filai, un 'îid aîl ie-
fendants r i ho ýi1 ',,if Icîîtila e redit for Ilie rent paid bv 'ytheni

ta~ pla1infTY îl~qî n that date. TTad doenlarîts âe-
qnired itie In the property* , Ille surin paid would, iunder flic

1-1ni Staion( agcîcît ave gone Io capital arceunt eN-
~qiduhirc, an pTainftff wanld have Neni chiargealle ivilli

1111hal fiinre tIlereon. as the agremnemit îîrovidos. Tlie
r f.rou u ill credif, defendanis \Vitlî fie( 'suîî plaiîitifTs Nvoîld

hýai 1,4-11 fabl pa * iv fa flicm for sîîehitrei anid n
r~llv tal ie lecoin t inî sîîcli roaniier a.- w ili leap eIlie

friesjr flic position tlîe.v waîîld have baiîie la flic
~au'~.enients he arried ont at the finie and in flhe maniner T

tjnk 11h0er IetéIer anid spirit reqiiîre. Teimbîîrsorrient for
mirv renti pid hv plainits Io Ille eitv is nof. elaimedl.

Tf thef partiesý are iiiable fa agrep as fo flic anîoîînt that
sholdi h>4 panid l, plainftîTs. or as ia a referro, T will narrivanc

upon th O pw iato of eflier partv ipon notice ta flic oiller.
Tt jý -> ors obviols iliat Ilie position of bathi parties. nus

betwcn hcmol :11ad fic, eif V. and aNao ai hetw'een them-
inv iiibc vn of defendanis if, aay l.tie acîtiirin- flic

r4r froml thei cile o 1r iakinz Vie latter eornpcnsation flierefor.
ila leff noee hv îinvthing thaf; may haive bee ldsposcd

oýf inii, il etion.

Plaintifsý will 'have costs down fo and inelnidinûr flhc trial,
bnt if if r¶'erenc is n(ee4sarv the cos -thereof will be re-

F a.vd-l j well as furfher directions.
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C'ARTWRIGHT, MASTFER. Sý,"EPTEMBER 17111. 190&,

CHAMBERS.

WOOI)I11FI C'O. v. COIAVEIL.

<'ompany-Pairi&s to f i) nilv,, Io Use mt-ê
licitr-Meein -f S;huirhofdirs.

Action 1by the company and the Msr.Woodruff personn-
iIy\ tro rustrain defendant from actin, as manager of the

company' and dcealing -with its assets, etc-.
De'feadant ovdto strike out the naille of JUic -omnpay

as p1aintiffs ind tx require the other two plainitiffs to) give
specuritY for, cost.

C~. A. Mloss. for defendant.
W. N. Fej-ruson, for plaintiffs.

'luF MASTER:-The (lPfefldant bas filod an affid&jivi cm
which he bas been cros.-exained. TTe adisthat the.
Messrs. Woodruff and hiiself are the nly' directors of the
company, and that a majority of the stock i, bhel d bv % thern.

?Ffe ntends, howeve(,r, that under' the provisions of gin
areetmade 'n April last the Woodruiffs hav-e eee

b)ave( an 'y intcerest in the company.
This, h1owever, is deiÎed by the other side(; and it rerejs

cleîir thant tis is a que(stion ini dispute hetwen the pArtie8
Inlix thse 1icisacs think the motion should beý dl.s-
misse:d withi cosis in flice cause.

Ti. seins te o bc course indicated ais propeýr un sudch
c-ases bv ' Jè-lsse, M.R., in Pender v. Luishington, f; (1h. D.
70, 79, 80.

Plainitif7s' sohitors sera to have authority ' b bring the.
action,. so far as the, Woodruiffs are concerned, hyý the- teIo-
grain sent, bv thent fron Sait Francýisco. And hy another
telegrain they' have aSsumed to dismias. the defendant fromn
tbe office or manager.

No douhbt, there will ho given ail proper directions~ as to
celling a meeting of the companvy if defendant still dirsputfe
tbc righta of the Woodruffs in the companY, if the injunctio>,
is granted.

A sornewbat similar question came lup and W"~ deait with
in SaFkatchewant Land and lomestead Ce. v. Leadley, i QW.' R. 9414, 105 1112; S.C., 3 0. W. R. 133, 191.


