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ATTORNEYS AS ADVOCATES.

It is snid that some of the attorneys residing
in a county town in the eastern section of
Upper Canada, are in the habit of appearing
at the County Court sittings there, exercis-
ing the functions of barristers, and wearing
their distinctive dress. Itis also said that the
county judge, upon his attention being drawn
to the matter, stated that he was not supposed
{0 know who were barristers, and that ke took
it for granted that gentlemen of the profession

would not venture to do that which they were
" not authorized to do.

We might also take this for granted, if the
fact of their so appearing were not to the con-
trary ; and if this be so, it becomes a question
whether such a course is authorized ; and if not,
whether the practice ought to be continued.

We think there can be but little question
that attorneys have no right to practise at the
bar in counmty courts, any more than they
have in the superior courts; and if they have
no such right, it follows, we think, that the
judge is bound to take notice of the irregu.
larity. The words of the act are, to our minds,
convincing: ¢ The following persons, and 74
other, may bo admitted to practise at the bar
. in Her Majesty's courts of law and equity in
Upper Canada.” (Con. Stat. U.C,, cap. 84, 5. 1.)
Those who wish to go more fuily into the sub-
ject may with much benetit examine the very
ablo judgment of his Honor Judge Gowan, in
a case of Regina v. Erridge (8 U. 0. L. J. 82).

A large portion of the litigation of the coun-
try is conducted in the county courts through-
out Upper Canada; apdif the privileges which
barristers have won for themselves, by an
amount of study and an outlay of money not

required from attorneys, are to be encroached
apon by others, the sooner they know about
it the better. It is not a question whether
some of them entertain an opinion that they
should be permitted so to practise, nor whe-
ther some of them would or would not venture
to do that which they are not authorized to
do, nor even whether some attorneys are not
as fully competent to act as advocates as some
barristers ; but it is & question of right, which,
when once determinred, should be rigidly and
impartially enforced.

So far as we know, the county referred to is
the ouly one in Upper Canada where such a
practice is permitted, or perhaps it would be
mure correct to say, not interdicted.

APPOINTMENT OF OFFICIAL
ASSIGNEES.

An important decision has lately been given
on this subject which it is advisable to make
known to those interested as soon as possible.
It came up in Chambers in a case of Hingston
v. Campbell ‘before the Chief Justice of Upper
Canada.

Under the Act of 1864 it was necessary
that the official assignee to be appointed under
a voluntary assignment should be “resident
within the district or county within which the
insolvent has his place of business.” In 1865
an Act to amend the first Act was passed,
which by its second section enacts, that “a
voluntary assignment may be made to any
official assignee appointed under the Act
without the performance of any of the form-
alities or the publication of any of the notices
required by sections one, two, three and four
of section two of said Aet.” Now it was
thought by most persons that the words *‘ any
official assignes” enabled an assignment to be
made to any assignee no matier in what
county he might reside, and numerous assign-
ments were made on this impression.

There are doubtless many good reasons
why the Act should bear this wide inferpreta-
tion, and as is usual in most cases, many
against it; but the learned Chief Justice in
the case referred to has decided against thiz
view, Dot being, a3 he stated, able to satisfy
himself that an assignment could be made to
the official assignee of another county thun
that in which the insolvent resided and carried
on his business.
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This ruling on the part of so careful a judge
will, we think, have a very decided effect in
putting a stop to the practice that has been
alluded to. This has gone so far, we are told,
as that assignments have been made by in-
solvents in Upper Canada to assignees in
Montreal. Such a course of proceeding is
objectionable in many ways; and it i~ -wel’
that this -xcess, even of the supposed aut..or-
ity given by the last Act should be restrained.

We shall give a full report of the case of
Hingston v. Campbell in our next issue.

OUR MUNICIPAL INSTITUTIONS.

Our readers will perhaps be interested in
knowing that the Municipa! institutions, using
the words in their wide signification, of this
country and the neighbouring Republic, have
been the object of a close investigation and
thorough enquiry on the part of the govern-
ment of a continental nation.

The writer had lately a very interesting con.-
versation on the subject with M. Kapnist, a
member of the *“Private Bureau” of the Empe-
ror of Russia, who represents himself as having
been deputed to obtain information and to re-
port the result of his researches, for the purpose
of enabling his Government to take such steps
as may be deemed advissble, for the purpose of
drafting a new scheme of municipal law for
Russia,

The mass of people of that councry have
hitherto had no part in the management of
their internal affairs; everything being pre-
scribed, even to the most minute details, by
the Emperor or his Ministers, or the Bureau
entrusted with each particular department.

The Crimean war, 8s is said by the Russians
themselves, had at least one good effect in
showing the necessity of 2 change in the sys-
tem. This change was commenced by the
emancipation of the serfs, and is to be carried on
by degrees, as the peasanis obtain sufficient
intelligence and knowledge of self-goverpment
to enable them to use the power which may
be given them without abusing it.

The whole politicel and social life of Russia

is apparently in a transition state, and that

power has, with its uysual sagacity and far-
sighteduess, set to work earnestly to ascertain
the best means of improving their condition in
the premises. The very intelligent gentleman
who has been selected for the purpoge, appears

to bo eminently qualified for his arduous task,
and has made himsslf thoroughly conversant
with the municipal systems of this country and
of the States, which he considers well suited to
the expansive country which he is seeking to
benefit by his enquiries.

JUDGMENTS.—TRINITY TERM, 1866.

QUEENS BENCH.

Present :—DraPER, C. J.; Hagarry, J.

Toronto, September 24, 1860,

Riley v. Niagara District Bank.—Postes to
plaintiff. .

Young et al. v. Taylor.—Appeal from the deci-
sion of the judge of the County Court of the
County of Wentworth—dismissed with costs.

Flowersv. MeNabb.—Appeal from the decision -
of the judge of the County Court of the County
of Grey—dismissed without costs.

Ferguson v. The Corporation of the Township of
Howick.—Appeal from the decision of the judge
of the County Court of the County of Wellington
Held, that an aciion against a municipal corpo- -
ration for injuries sustained, in consequence of
non-repair of a road within their jurisdiction, is |
a local action. Ield also, that the objection to
trial out of the proper county can only be taken
advantage of when apparent on the face of the -
declaration by demurrer or by plea, and not
merely on the evidence. But asin this case, the
objection, though not apparent on the record,
was to the jurisdiction, appeal allowed without,
costs.

Scrateh v. Jackson.—Rule absolute to reduce
damages to 1s., unless within ten days demand-
ant elect to have a new assessment.

Campbell v. Coulthard.—Rule absolute to enter
non-suit.

Fisher v. Joknson. — Judgment for plainiif !
with costs. i

Fisher v. James.—Same judgment.

Houghton v. Thompson.—Rule absolute for new
trial——costs to abide the event.

Smith et al. v. Hall—Rule discharged.

Amey et al. v. Card et al.—Raule discharged.
Leave to appeal granted.

Clichester v. Gordon et _l.—Held that 8 judge
under Con. Stat. U. C., cap. 245, sec. 41, has no
power to make a conditional order of committal,
—thus to be committed in dafanlt of giving s note
or msking a payment, &s. Heldalso, that if two
or more jein in & defence which is good as s
defence for one only, the plea is bad as to all
Per cur, judgment for plaintiff on demurrer to
pleéss,

Markham v. The Great Western B. Co,—Error
from County Court of Essex—judgment of court
below reversed. :

Clifton v. Ryan.—Rule discharged.
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The Queen v The Corporation of the Township
of Hamilton,—Ileld that service on Saturday at
four o'cloek is not good service of a four days'
notice for following Wednesday, and so cose must
be again set down before court will pass sentence
on defendants.

Jones et al. v. Guess.—Rule discharged with
costs.

ITuskinson v. Lawrence.—Raule discharged (ap-
plication for leave to appeal, stands).

Deverall v. G. T' B Co.—Rule ahsolute to
enter non-suit. Leave to appeal granted.

Jonrs et al.v. McMulicn.—Rule absolute to enter
non-suit.

In the matter of Scott and the Corporation of
the Township aof 1larvey.—Rule absolute t0 quash
by-law with costs.

Hetherington v. Port Burwell Ilarbour Cam-
pany.—Rule absolute for new trial oa payment
of costs.

In re Cameron and Kerr.—Held that the court
has ne jurisdiction to entertain application to set
aside summarily an award of fence viewers—rule
nisi refused.

Massuckuseits Hospital Company ~. The Provin-
cial Insurance Company.—Ruleabsolute te reduce
verdict by amount paid iuto court without costs
to either party.

Neill v McMilian —Rale discharged.

Corporation of County of Lincoln v. The Cor-
poratwn of the Town of Niagara.—Judgment for
defendants ou demurrer.

Thornton v, The Sandwich Plank Road Com-
pany.—-Ileld that where the consideration of &
contract is executed, defendants, a corporation,
cannot, in order to escape paymeat, set up the
want of their corpornte sesl as a defence, Per
cur, posten to plaintiff,

Present :—Haoawrty, J.
Toronto, Sept. 29, 1866.

Ferguson v. Carmar. —Rule absolute to rescind
order, with costs to be paid by the judgment
creditor.

Hayball v. Shepherd.~—Rule discharged (leave
to appeal asked and stands).

Clissold v. Matchell.—Rule absolute for com-
pletion of the case within o xonth, else leave to
appesl rescinded—no costs.

Meyers v. Baker.—Rule discharged with costs.

In re McLean v. The Corporation of the Town-
ship of Bruce.—Rule discharged with costs.

Martin v. Hanning. —Standa till next term.

Harvey v. Woodruff.—Rule absolate for non-
suit,

Qity of Toronto v. The Qreat Western Railway
Co.—Bpecial case. Held, thet as the judgment
of the Couuty Judge has confirmed the assess-
ment as revised by the Court of Revision, this
court cannot review or annul his adjudication.

COMMON PLEAS.

Present: Ricuamns, C. J.; A, Witsoy, J.;
J. WiLsox, J.
Toronto, September ¢, 1866.

Dumble v. Johnsen.—Judgment for defendant.

Iiope v. White.—Rulo absolute for new trial.
Costs to abide event.

Dettigrew v. Doyle.—Rule nbsolute for nonsuit.

Fields v. Livingstone —Plaintiff's rule to enter
verdict for plaintiff discharged.

Iletm v. Crossen.—Proceedings stayed on pay-
meut by defeudant of costs of suitand application
to ameund.

Monk v. Fuarlinger.—Plaintiff’s rule for new-
trial discharged with costs.

Present:—A\. WiLsoy, J., and J. WiLsoy, J.
Toronto, Sept. £4, 1860,

McCurdy v. Swift.—Held that an order will lie-
at the suitof the representatives of a man who
was killed by a drunkard, against the tavern-
keeper who supplied the spirituous liquor to the
drankard—judgment for defendanton demurrer,
with leave to amend.

Milhgan v. G. T. R. Co.—Rule absolute for-
new trinl—costs to abide the event.

Lancaster Petroleum Company v. Manus.—Rule-
nisi to resciad judge’s order refused.

Meyers v. Brown.—Rule absolute for new trial,.
without costs, unless parties agree upon a special
case, on or before 5th October next.

Gore Bank v. Tarboz.—Rule absolute for new
trinl—costs to abide the event.

The Queen v, Sherman.—Ield per Adam Wilson,.
J., that our Con. Stat. U. C., cap. 100, is in effect
suspended by the Imperial Mutiny Act, and so not
in force. Zeld per John Wilson, J., that the two.
acts are counsistent, and both in force. There
being a difference of opinion in the court, the
rule was discharged.

Ross v. The Corporation of Dorismouth. —.
Rule discharged —leave to appeal granted.

Koster v. Ilolden.—Rule absolute to set aside-
non-suit without costs.

Kansey v. Newcombe.~ Held that & guardian to
an infant under the statute cannot maiutain.
ejectment in her own ngme—nule absolute to rule
zon-suif.

Steinhoff v. Birch.—Rule discharged.

Davies v. Corbett.—Rule absolute for new trial;
costs to abide the event.

Hesketh v. Ward —~Rule absolute for new trial,.
on payment of coste, within four weeks, other-
wise rule absolute to enter a nom-suit.

Siney v. Rose.—Tosteato defendant,

McLellan v. McLennan.—Appeal from the de-
¢ision of the judge of fiie United Counties of Stor-
mont, Dundas and Glengarry—dismissed with.
costa.

Parkev. Allen —Appeal from the decision of
the judge of the County of Frontenac—dismissed:
with costs.



LAW

JOURNAL.

{October, 186 .

256—Vor. IL, N. 8]

JunaseNTsS—CiANCERY, OrDERS oF Cornr.

[n re Lamb, an Insolvent —Appenl from the
decision of the judge of the Counry Court of the
Count of Curleton, sitting in bankruptey, dis-
miszed without costs,

Bank of Montreal v. Seott.—To be re-argued as
to the effect of the recent enactment abolishing

! pewalties for usury in the case of banks.

Mason v. Babington —Rule discharged with
costs, except as to recond ground of objection,
and as to that, costs to be paid by plaintff.

Leev. Hopkinson.—Rule absolute for new trial;
costs to abide the event, unless defendant within
a week release plaintiff for rent, and the claim
for price of all the gool- sold by the defendant
to the plaintiff,

Riley v. Niagara Distr'et Bank.—Postea to
plaintiff.

Fisher v. Duncan.—Posten to plaintiff.

The Queen v. Murphy et al.—Rule discharged.

< CHANCERY—ORDERS OF COURT.
September 10, 1866.

With a view to the more speedy dispatch of
business in Chambers, and also to the relief of
the Registrar’s office, it is ordered as follows:

1. All Decrees and Orders made, after hear-
ing in open Court, or in Chambers, are to be
either prepared or examined and settled by a
Clerk of the Court to be hereafter called the
-Judge's Secretary.

2. No miinutes of Decrees or Orders are to
‘be prepared or allowed; and all Decrees or
Orders are to be prepared and completed im-
smediately after judgment is pronounced.

8. The Court, or & Judge, will from to time
to time direct what Decrees and Orders the
‘Secretary is te prepare, and what Decrees and
Q:ders are to be ‘prepared in the Registrar’s
office.

4. TheSecretary is to have the powers given
to the Registrar by the 22nd, 23rd, and 42nd
Orders of the 6th of February, 1865, respect-
ing the passing of Decrees or Ordess.

5. After any Decree or Order prepared by
the Secretary is completed and engrossed, or
any other Decree or Order is examined by him,
he is to mark the same swith his initials, and to
deliver the same so marked to the Registrar,
who is to sign and enter the same as hitherto.

6. The Entering Clerk is to note in the mar-
gin of the book the day of entering the Decree
or Crder, and is at the foot of the Decree to
note the same date, and the book in which the
entry has been made and the pages of such
book.

7. In the absence of the Judge, the Secre-
tary is to sit in Chambers, and hear any ap-
plications which the parties may cheose to
bring before him for this purpose; and he
is immediately thereafter to submit the
same, with his opinion thereon, toa Judge for
his order; and the Secretary is to adjourn to

a future day any applications he does not hear
and of which notice was given.

8. Every Order made under the last preced.
ing section is to be prepared by the Secretary,
and signed and entered by the Registrar as
hitherto; and a motion to set aside or vary the
same is in the first instance to be to a single
Judge upon notice.

9. When a Queen's Counsel has held a sit-
ting of the Court under the Statute in that he-
half, he is to enclose to the Secretary, as soon
thereafter as may be, a statement signed by
lim, of his Decree in each case heard by him,
with the date and place of hearing, and is to
set forth the terms of his Decree either at full
length or otherwise, as the case may require,
His judgment containing the reasons for his
Decree, if he thinks fit to state the same in
writing, is also to be transmitted to the Secre-
tary for the information of the Judges and the
parties.

10. A Decree made by a Queen's Counsel
is to be expressed in the body thereof to be
the Decree of the Court, as if pronounced by
one of the Judges; but the name of the
Queen’s Counsel is to be given in the margin,

11. The following books, relating to money
in court, are hereafter to be kept under the
superintendence of the Registrar and Sec-
retary :

I. A book of directions to the bank to
receive money.

II. A book of cheques.
ITI. A Journal
IV. A Ledger.

V. A Balance Book.

VI. A book of the mortgages and other in-
vestments made under the authority
of the Court.

12. The book of directions and the book of
cheques are respectively to be in the same
form as hitherto, or in such other form as the
Judges from time to time direct or approve.
But the cheques are to specify in the body
thereof the amount of interest, if any, payable
therewith ; and the directions and cheques are
respectively to be numbered consecutively, ,
commencing with number one.

18. The Journal is to shew the total amount
of money in Court on the 1st of July, 1866,
(including the money belonging to suitors, and
the money at the credit of the Suiters’ Fee
Fund Account, and of the General Interest
Account), and all subsequent transactions;
and the sums paid into and out of Court are
hereafter to be entered from day to day; and
the journal is to be so arranged and kept that
at the foot of each page will appear the total
amount from time te time in the bank, assum-
ing all cheques to have been presented.

14, The Ledger is to contain a separate
account for every cause or matter in which
there is money in Court, and also the Suitcrs
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Feo Fund Account, and the General Bank
Interest Account, all which accounts are to
shew correctly the state and condition thercof
for the time being.

15. In cach of the suitors’ accounts there
are, from time to time, to be entered the date,
purport, or short material contents, of all
Deccrees, Orders or Reports affecting tae same ;
also, every sum paid into or out of the Court,
and by whom paid, and for what paid, and
under what authority. There is also to be
credited to the account the bank interest com-
puted and included in any Decree, Order or
Report, and a corresponding transfer of
interest is to be made at the bank. There is
likewise to be entered in the account a state-
ment or memorandum of any other matters
material for the information of the Court or
its officers, or of any of the parties.

16. To facilitate the keepingcf the proper
accounts, reports of sales are to be set forth
briefly the terms of the sale, so far as relates
to the payment of purchase money ; and other
reports affecting money in Court, or to be paid
into Court, are to sct forth in figures in a
schedule a brief summary of the sums found
by the Report, and which may be paid or pay-
able into or out of Court.

17. Every deposit on Rehearing, or on a
Decree or an Order for Sale, is hereafter, like
other moneys, to be paid by the party making
the deposit into the bank to the credit of the
cause or matter.

18. Money ordered to be paid into Court is
to be paid into the Commercial Bank, with the
privity of the Registrar or Secretary. All
sums of money paid out of Court are to be so
paid upon the joint cheque of the Resistrar
and Secretary, countersigned by one of the
Judges, and not otherwise. The 8th sub-sec-
tion of the 48rd Order of the 38rd of June,
1833, is herehy rescinded.

19. Any person desiring to pay money into
Court is to produce to the Registrar or Secre-
tary the Decree or Order, if any, under which
the same is payable, and is to file & Pracipe
in the form following:

IN CoANCERY :
(Short style of cause.)

Required, a direction to the Bank to receive
from , payable into Court to the
credit of this cause, under dated ,
(or as the case may be).

A. B., Defendant’s Solicitor,

(Date). (or as the case may be).

20. The Bank, cu receiving any sum of
money to the credit of any cause or matter, is
to prepare a receipt therefor in duplicate ; and
one copy is to be delivered to the party mak-
ing the deposit, and the other is to be posted
or delivered on the same day, addressed to the
Court.

21. Cheques may be prepared by either the
Registrar or Sccretary, and are to be signed by
both.

22. The person entitled to a cheque is to
produce and leave with the Registrar or Secre-
tary the Decrees, Orders and Reports entitling
such person to the money, and i3 to file a
Precipe in the form following :

IN CHANCERY:
(Short style of cause.)

Required a Cheque for f——7Fwith §
interest thereon from—-—to {beiny the period,
if any, for which interest is payable under the I)ieree
or Order of the Court, but has not been a'ready
taken into account and computed)], payable to -—
and the following papers are preduced herewith
(naming the Decrees, Reporis, de., shewmng the
party's right to the Cheque, thus:

Deeree daled—-,

Report dated——, d&c.)

A. B., Plaintiff’s Solicitor,

(Date) (or as the case may be).

23. 1f the Registrar, in case the application
is to him, finds the party entitled as mentioned
in the Preecipe, he is to prepare and sign the
cheque accordingly, computing the interest, if
any, that is pavable therewith, and inserting
the amount in the cheque; and be is then to-
deliver to the Secretary the ch:que and the
papers produced to shew the party to be
entitled thereto; and the Secretary is to
examine the papers produced, and, on verify-
ing the party’s right to the sums mentioned in
the cheque, he is to add his signature to the
cheque, and to procure the same to be counter-
signed by a Judge.

24. When the Seccretary prepares the
cheque, the same is to be examined by the
Registrar in the same manner, and is to be
signed by him and countersigned by the
Judge.

25. The Decrees, Orders, and Reports, pro-
duced as aforesaid, are to be redelivered to the
party entitled thereto, with the cheque.

26. 1he Balance Book is to contain a state-
ment entered therein quarterly, of the balances
at the credit of the various accounts in the
ledger at the date of such statement, such
balances are to be made up on the Ist of
January, 1st of April, 1st of July, and 1st of
October of every year, after a comparison of
the accounts in the ledger with the bank’s
accounts. This comparison is to be made by
the Registrar and Secretary jointly, and the
list entered in the balance book is to be signed
therein by the Registrar and Secretary.

27. In the Book of Investments are to be
entered, under the headirg of the cause or
metter in which any mortgage or other secur-
ity has been taken by the order of the Court
in the name of the Registrar or any other
Officer of the Court, the date and short
material contents of such mortgage, and of all
subsequent orders and proceedings in relation
thereto, until such mortgage is discharged by
the order of the Court.

28. A list, signed by the Registrar and
Secretary, of all the mortgages outstanding on
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the 1st January and 1st July, in cach year, is
to be delivered to the Judges within ten days
thereafter, and such list is to sct forth in con-
venient form :
I. The short style of the cause or
matter.
IT. Date of order under
gage executed.
111, Date of mortgage,
IV. Amount.
V. When payable.
VI. To whom.
VII. Tor whose benctit
VIIL What sums, if any, overdue for prin-
cipal or interest.
INX. Name of mortgagor.
NX. Locality (not deseription) of mort-
gaged property.
XI. Remarks.

29. The books kept under these orders are
to be open to inspection ; and the Registrar or
Secretary is to give a certiticate of the state of
any account, or an extract therefrom, at the
desire of any party interested, or his solicitor.

30, The Sceretary is to take and dispose of
such references under the Act for Quieting
Titles, and otherwise, and to perform such
other duties, and render to the Judges such
other services, besides those hereinbefore
named, as the Judges may respectively, from
time to time, require.

31. The Secretary is to receive for drawing
Deerces, taking references, or other business
performed by him instead of some other Officer
of the Court now performing such business,
the same Fees as are now payable therefor;
and no fees not hitherto payable by suitors
are to be hereafter payable by reason of any-
thing contained in these Orders. The Secre-
tary is to keep in a book an account of the
fees received by him, and to report to the
Judges quarterly the particulars and amount
thercof.

32. Where the name and place of business
of a Solicitor have been indorsed upon any
pleading or proceeding filed, it shall not be
necessary to indorse such place of business on
any pleading or proceeding in the same cause
or matter subsequently filed, or subsequently
served on any person who was served with
the former proceeding.

33. When an acceptance of service of any
Bill, Order, or other proceeding, and an under-
‘taking to answer or appear thereto have been
given by a Solicitor, such acceptance and
undertakiug are to be equivalent to personal
service upon the party for whom the samec
have been given, within the meaning of the
Orders requiring personal service, and an
affidavit of personal service is in such case
dispensed with.

which mort-

P. M. Vaxkouenxgr, C.
0. Mowar, V. C.

ACTS OF LAST SESSION.
An Aect for more effectually sccuring the
Lilerty or the Subject.
[Assented to 15th Angust, 1566.]
Whereas the Writ of Huabeas Corpus, 1}“4”}
been found by experience to be an expeditiot®
and effectnal method of restoring any pCT.SOn
to his liberty, who hath been unjustly deprive!
thereof ; and whercas cxtending the reme®)
af such Writ, and enforcing obedicnce ther®
unto, and preventing delays in the executio?
thereof, will be advantagcous to the public:
and whereas the provisions made by an
passed in England in the thirty-first year Ot
King Charles the Second, intituled: “An A)CJ_
for the better securing the liberty of the SU°°
ject, and for prevention of imprisonment
yond the seas,” only extend to commitment
detainer for criminal or supposed crimin?
matters ; Therefore ITer Majesty, by and W! "
the advice and consent of the chislall‘;
Council and Assembly of Canada, enacts &
follows : ‘
1. When any persons shall be confined ¢
restrained of his or her liberty (except persfy
imprisoned for debt, or by process inany ¢\
suit, or by the judgment, conviction or 4¢
cree of any Court of Record, Court of
and Terminer or general Gaol Delivery,
Court of Gencral Quarter Sessions of thf:
Peace, or Recorder's Court, not being a (‘,oult
wherein the Recorder shall sit alone witho!
a jury) within Upper Canada, and they {"rl
hereby required upon complaint made to the”
by or on behalf of the person so confine
restrained, if it shall appear by aftidavit &
affirmation (in cases where by law an aflir®
tion is allowed,) that there is a probable &%
reasonable ground for such complaint
award in vacation time, a Writ of Ilﬂbe{w
Corpus ad Subjiciendum under the scal of t{c
Court wherein the application shall be ma“
dirccted to the person or persons in WHOC
custody or power the party so confined o7 TU'
strained shall be, returnable irmnedl«"“or
before the person so awarding the sawe. .
before any Judge in Chambers for the Y
being. of
2. If the person or persons to whom "'ﬂ'_
writ of abeas Corpus shall be directed acC?.
ing to the provisions of this Act, upon s '
of such writ, either by the actual d.CI'Vf‘e
thereof to him, her or them, or by leaving be
same at the place where the party sbal .
confined or restrained, with any servan’ .
agent of the person or persons so confining oo
restraining, shall willfully neglect or ref’useh
make a return or pay obedience therct®
she or they shall be deemed guilty of & f-eof
tempt of the Court, under the seal “'mil be
such writ shall have issued, and it sba ach
lawful to and for the Judge before whom 5%y
writ shall be returnable, or any Ju g’t of
Chambers, upon proof made by affida?" 5
wilful disobedience of the said writ to 155 ap
warrant under his hand ani seal for the
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Prehending and bringing Lefore him or some |

other Judge of the said Courts, of the person
or persons so wilfully disobeying the said writ,
n order to his, her or their being bound to the
Queen’s Majesty, with two sufficient sureties,
In such sum as in the warrant shall be ex-
Dressed, with the condition to appear in the
Court under the seal of which the writ was
Issued, at a day in the same or any cnsuing
term to be mentioned in the said warrant, to
answer the matter of contempt with which he,
she or they are charged ; and in case of neglect
or refusal to become bound as aforesaid, it
shall be lawful for such Judge or Court to
commit such person or persons so neglecting
or refusing, to the common gaol of the county
Wherein such person resides, or may be found,
there to remain until he, she or they shall

have become bound as aforesaid, or shall be |

discharged by order of the Court in term time,
or by order of a Judge in vacation; and the
Trecognizance and recognizances to be takev
therecupon shall be returned and fyled in the

same Court, and shall continue in force until |

the matter of such contempt shall have been
heard and determined, unless sooner ordered
by the Court to be discharged ; Provided that
W such writ shall be awarded so late in the
vacation by any one of the said Judges, that
1 his opinion obedience thereto cannot be con-
Veniently paid during such vacation, the same
shall and may, at his discretion, be made re-
turnable in the Court wherein the application
1s-made, at a day certain ia the next termn;
and the said Court shall and may proceced
thercupon, and award process of contempt in
case of disobedience thereto, in like manner as
Upon disobedience to any writ originally
awarded by the said Court; and if such writ
shall be awarded in term time so late that, in
the judgment of the Court, obedience thereto
cannot be conveniently paid during such term,
the sume shall and may, at the discretion of
the gaid Court, be made rcturnable at a day
Certain in the then next vacation, before a
Judge in Chambers, who shall and may proceed
the&eupon in such manner as by this Actis
directed concerning writs issuing in and made
Teturnable during the vacation.

3. In all cases provided for by this Act,
although the return to any writ of Habeas
Corpus shall be good and sufficient in law, it
shall be lawful for the Court or for any Judge
before whom such writ may be returnable to
broceed to examine into the truth of the facts
Set forth in such return, by affidavit or by
affirmation (in cases where an affirmation is
allowed by law,) and to do therein as to justice
Shall appertain ; and if upon such return it shall
appear doubtful on such examination, whether
the material facts set forth in the said return,
OT any of them, be true or not, in such case
1t shall and may be lawful for the said judge
of the Court to let to bail the said person so
Confined or restrained, upon his or her enter-
Ing into a recognizance, with one or more
Sureties or in case of infancy or coverture, or

!

other disability, upon security by recognizance
in a reasonable sum to appear in the Court
wherein the application is made, upon a day
certain in the term following, and so from day
to day as the Court shall require, and to abide
such order as the Court shall make in and
concerniny the premises; and any Judge be-
fore whom such writ shall be returned shall
transmit into the same Court the said writ and
return, together with such recognizance, affi-
davits and atlirmations ; and thereupon it shall
and may be lawful for the said Court to pro-
ceed to examine into the truth of the facts set
furth in the rcturn, in a summary way by
affidavit or affirmation (in cases where by law,
affirmation is allowed), and to order and de-
termine touching the discharging, bailing, or
remanding the party.

4. The like proceeding may be had in the
Court for controverting the truth of the return
to any such writ of Hubeas Corpus awarded
as aloresaid, although such writ shall be
awarded by the said Court itself, or be return-
able therein,

5. In all cases, in which a writ of Habeas
Corpus shall be issued under the authority of
this Act or of the said Act of the thirty-first
year of the reign of King Charles the Second
or otherwise, it shall and may be lawful for
the Judge or Court ordering the issue of such

¢ writ, or for the Judge before whom such writ

shall be returnable, cither in term time or
vacation, to direct the issuing of a writ of
certiorari out of the Court from which such
writ of Hubeas Corpus shall have issued, di-
rected to the person or persons by whom or
by whose authority any such person shall be
confined or restrained of his or her liberty, or
other person having the custody or control
thereof, requiring him to certify and return to
any Judge in Chambersor to the Court, as by
the said writ shall be provided, all and singular
the evidences, depositions, convictions, and
all proceedings had or taken, touching or con-
cerning such confinement or restraint of
liberty, to the end that the same may be view-
ed and considered by such Judge or Court,
and to the end that the sufficiency thereof to
warrant such confinement or restraint, may
be determined by such Judge or Court.

6. In case any person confined or restrained
of his or her liberty, as aforesaid, shall be
brought before the Court in term time upon a
writ of Zabeas Corpus, and shall be remanded
td custody again upon the original order or
warrant of commitment. or by virtue of any
warrant, order or rule of such Court, it shall
and may be lawful for such person to appeal
from the decision or judgment of the said
Court, to the Court of Error and Appeal ; and
it shall be the duty of the Clerk of the Court
whose decision or judgment shall be appealed
from, upon notice to be given by or on behalf
of the person so remanded to custody, to
certifly under the seal of the Court, the writ
of Ilubeas Corpus the return thereto, and all
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and singular the affidavits, depositions, evi-
dence, conviction and other proceedings re
turned to or nad before ths said Court, unto
the Court of Error and Appeal ; and the said
Court of Error wnd Appeal shall thereupon
hear and determine the said appeal without
any formal pleadings whatever: and if the
said Court of Error and Appeal shall adjudge
or determine that such confinement or restraint
ig illegal, such Court shall certify the same,
under the seal of the said Court, to the person
or persons having the custody or charge of the
person so confined or restrained, and shall
order his immediate discharge, and he shall
be discharged accordingly.

7. The several provisions made in this Act,
touching the making Writs of Habeas Corpus
issued in time of vacation, returnable into the
said Courts, or for making such writs award-
ed in term time, returnaole in vacation, as the
cases may respectively happen, and also for
making wilful disobedience thereto a contempt
of the Court, and for issuing warrants to ap-
prehend and bring before the said Courts,
Judge or any of them, any person or persons
willfully disobeying any such writ, and in all
cascs of neglect or refusal to become bound
as aforesaid, for committing the person or
persons so neglecting or refusing, o gaol, as
aforesaid, respecting the recognizances to be
taken as aforesaid, and the proceeding or
thereon, shall extend to all Writs of Habeas
Corpus awarded in pursuance of the said Act
passed in England in the thirty-first year of
the Reign of King Charles the Second, or
otherwise, in as ample and beneficial & manner
as if such writs and the said cases arising
thercon had been hereinbefore specially named
and provided for respectively.

8. The said Court of Error and Appeal may
from time to time and as often as it shall see
occasion, make such rules of practice in refer-
ence to the proceedings on Writs of Habeas
Corpus as to the said Court may seem
necessary and expedient.

9. Nothing in this Act shall be held to im-
pair or interfere with an Act passed during
the present Session of Parliament intituled
“An Act to authorize the apprehen‘ion and
detention until the cighth day of June one
thousand eight hundred and sixty-seven of all
such persons as shall be suspected of com-
mitting acts of hostility or conspiring against
Her Majesty’s person and Government,” but
this Act shall be read therewith and as being
subject thereto.

To the astonishment of the public no less
than to the dissatisfaction of the lawyers, Mr.
Walpole has refused the pardon,.so justly de-
manded for Mr. Toomer, intimating to the
applicants that their proper course will be to
indict the prosecutrix for perjury, when the
convict will be admitted as a witness to tell
his own story upon oath.— Law Zimes.

SELECTIONS.

DIRECTION TO JURY AS TO COSTS.

One of the most frequent questions asked
by & jury before delivering a verdict in an
action of tort, is—What amount of damages
will carry costs? The rule has hitherto
generally been to refuse the information de-
manded. Thus, at Wells the other day, Mr.
Justice Blackburn refused to answer the ques-
tion on the ground that the jury’s sole duty is
to say what damage the plaintiff has suffered,
and then the Court says whether he deserves
costs or not. But we observe that the Lord
Chief Justice Erle, one of the most eminent
of our Judges, acted at the recent Norwich
Assizes on a contrary principle. At ihe close
of the case of Athol v. Seman, an action of
libel brought by the deputy-chief constable of
the Norfolk constabulary force against the
editor of the Norwich .Argus, the jury “asked
his Lordship what amount of damages would
carry costs,” and were informed that forty
shillings would do so. Eventually they found
o verdiet for the plaintiff—damages one
fartning.

Now we cannot doubt that the distinet
knowledge of the sum which carried costs
must have influenced the decision of the jury,
and, with the greatest respec., we do not
think that such knowledge should have been
permitted to form an element in their decision.
The old view of the matter, which is still ad-
opted by most of our judges, seems to us
preferable to the new. The statutes regulat-
ing costs are numerous, and depend in many
cases on a variety of circumstances which
have nothing whatever to do with the merit
of the case. Take for example an action of
tort capable of being tried in a county cousi.
There to entitle himself to costs if he sucin
a superior court, the plaintiff must recover
more than £5. Now suppose a jury really
believed him to have suffered in an action
against a carrier, for instance, for delayinga
parcel, only two pounds of pecuniary damage,
but, at the same time, to have sustained a
good deal of worry and mental anxiety, they
would provably desire to give him his costs.
But are they, from compassion or any similar
motive, to muict a defendant of £5 just because
the parties might have settled their dispute
in the county court ? Clearly their duty, and
their secle duty, is to assess the damage actual-
ly sustained and leave the rest tolaw. We
are far from saying that in Athol v. Seman
there may not have been some reasons not
apparent from the report to justify the course
taken by the Chief Justice. But, as a rule,
it appears decidedly the best way to leave
Jjuries in the dark as to the exact consequences,
pecuniary or otherwise, of their verdict. In
civil and criminal cases the less a jury knows
of the costs and punishment which will
follow their verdict the more likely they will
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be to decide ““according to the evidence,” Ttis '

the business of the Legislature to provide that
Justice shall be dozie between plaintiff and the
defendant in the former case, and betvieen the
Crown and the prisonerin the latter. To take
a familiav illustration—if it were not a matter
of common notoriety that murder was punish-
ed Ly death, there would be fewer unsatisfac-
tory acquittals of murderers. Itis the fear of
“consequences” which often leads a jury
astray when trying a capital charge.—Solici»
torg’ Journal.

PUBLIC NUISANCES.

Hon. John M. Read, one of the Justices of
the Su reme Court of Pennsylvania, in a case
before him, a short time since laid down, very
emphatically, the law vpon the nature and
abatement of nuisances. The matter came
before him at nisi prius on a complaint
against the ercction and maintainance of a
Plaining Mill. At the outset, the Judge thus
stated the general priuciples governing the
case. He said:

“ A plass-house, a chandler-shop, 2 swine-
yard, a pig-sty, a pig boardicg house, a soap-
factory, a tallow-furnace, a slaughter-house, a
bone boillng establishment, a hores-boiling
sstablishment, a mill dam, a melting-house of
animal fat and tallow, a cotton press, finishing
steam-boilers, the use of a public place for
immigrants, brick-burning, laying up wet jute,
storing wood, naptha, gunpowder, petroleum,
or nitro-glycerine, 2 lime-kiln, a dye-house, a
farnace, a smelting-house. a smith-forge, 2
li rery stable, a tannery, gas-works—all are or
have been declared nuisances. Some are
nuisances per se, others are nuisances accord-
ing to the locality in which they are placed.
In offensive trades either smell or noise may
create & nuisance. In dangerous trades the
imminent risk of fire or explosion may be
sufficient.

Carrying on an offensive trade for twenty
years in a place remote from buidldings and
publicroads does not entitle the owner to con-
tinue it in the same places after houses have
been built and roads laid vut in the neighbour-
hood, to the occupants of which, and travellers
upon which, itis a nuisance. (Commonwealth
v. Upton, 6 Gray, 478.) As the city extends,
such nuisances should be removed to the
vacant grounds beyond the immediate neigh-
bourhood of the residences of the citizens.
This public policy, as well as the health and
comfort of the population of the city demand.
{Brady v. Weeks ; 5 Barbour, S. C. B., 159)
And in 4 Winconsin, 287, Douglas v. The
State, it was held that it was no defence to an
indictment for maintaining a nuisance by
means of a milldam, that it was erected before
any inhabitants had settled along the margin
of the stream flowing by it. ¢ There is no such
thing as a prescriptive right or any other right
to maintain a public nuisance’ (1 Denio,
526.) ‘Nor does the law recognize any dis-

tinction between the several points of a city
dedicated to public use.” If the one that is
before you is sanctioned, a man will have a
perfect right to open another opposite this
court honse.’ (Per Sergeant, J., Brightly's N.
P. Rep. P. T4\

e then proceeded to review the testimony,
as it wus developed in the court below—thus:

It is established beyond all doubt, that the

© neighbours were greatly annoyed by the soot,

smoke and dust from the mill, the fuel used
being the refuse wood, shavings and chips of
the mill. This is proved distinctly by Dr. Stew-
art, Mr. Rhodes and Mr. Jeanes, who specifies
also the danger from cinders or sparks, which
are nlso testified to by Messrs. Nathant, Dick-
ey and Coffin; and Mr. Hoxie testified to con-
stant complaints of aunoyance from the soot
and cinders of the mill, by all sorts of persons
in the neighbourhood, his ewn family and near-
ly every n ighbour; by Mr. Josiah B. Thompson
who says: “There has been constant annoy-
ance to myselfand family from the soot, smoke
and cinders from the mill. This has been in-
cessant, entering through every window when
opened, covering the steps and pavement. It
has interfered with the washing and drying of
clothes. The nuisance has been 1 constant and
general object of complaint among the neigh-
bours.” Mr. Berry, the hotel-keeper, gave
similar testimony, and it is closed by a long
list of neighbours certifying to the same or
similar facts. "

He adds :

‘I cannot, therefore, hesitate to believe that
from the causes assigned, the neighbours have
suffered from this mill such annoyances and
discomforts as cannot be permitted in the built
up and improved parts of our city, and that it
must necessarily affect also the value of pro-
perty in the neighbourhood, and if rebuilt,
prevent its future improvement by buildings
suited to the street and the locality.

“ The same witnesses prove the hazardous
nature of the buisness in regard to fire, not
only in regard te the mill itself but the neigh-
vouring properties. The mill, it appears, has
been on fire several times, and was burnt to the
ground on the morning of the 1st of May last,
injuring some of the adjoining houses, and there
can be little doubt that if it had taken place at
night, with a strong north west wind, it would
have caused & large destruction of property,
with probable loss of life. ”

Further reviewing the risk of fire from such
establishments, he says:

 After this evidence, is it necessary for men
to discuss the question whether such a mill is
a public or private nuisence ? It is a nuisance
and the plaintiffs are entitled to relief because,
no matter what improvements may be intro-
ducesd, the building proposed to be erected
must be 2 nuisance, and I should regard my-
self derelict if I did not interpose the strong
arm of the law to prevent it. ”

An injunction was accordingly granted to re-
strain the rebuilding of the mill. This case is
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so iriportant in its principles and bearings, not
only in Philadelphia, but in Pittsburgh, and all
the larger towns throughout the common
wealth, that it will doubtless go up for ultiimate
decision to the Supreme Court in banc.—-
Pittsburgh Legal Journal.

The consideration with which English judges
treat criminals is proverbial, but there is a
limit at which complaisance becomes weak-
ness. Mr. Geo. Ellis in a letter to a contam-
porary, gives an example of judicial courtesy
which we should hope will not be followed on
any future occasion. Fortunately, for the
reputation of our judges, the offender is only a
‘“‘journcyman judge” sitting in no more dis-
tinguisheu a court than the Middlesex Sessions
House. Last week 2 prisoner was sentenced
by this singular personage to eighteen months’
imprisonment with hard labour. The prisoner
objected, stating his preference for five years
peral servitude, the lowest term which can
now Dve given. “Well” said the judge,
“perhaps it will be better for you; the sen-
tence is altered to five years' penal servitude.”
The prisoner bowed his acknowledgments and
withdrew.

Now, we have no hesitation in saying that
this is not the way in which a judge should
exercise the discretion left to him by law.
The sentence of imprisonment originally given
was ecither just or unjust. Ifit was just, to
alter it to a sentence the criminal liked better
was trifling with justice. If it was unjust, to
have proposed to inflict it was a proof of
judicial incapacity. Either way, therefore, the
judge brought discredit upon his office. A
large discretion as to punishment is, we believe
wisely left fo our judges, who are thus enabled
to distinguish the cases of a convict who has
crred for the first time and of the “pro-
fessional criminal.” But although a judge of
assize seldom abuses his extensive power, we
fear the same cannot always be said either of
the justices at quarter sessions or the inferior
paid magistracy. It would be worth the con-
sideration of the Legisiature, whether some
means could not be found, without detriment
to the public interest, of limiting the discretion
of those persons who exercise judicial func-
tions without being thoroughly trained
lawyers.—Solicitors' Journal.

Grand jurics, like petty juries, are very use-
ful as a means of education to those who are
called to serve on them. They are also bene-
ficial to the accused in cases where the com-
mitting magistrate is without legal experience.
And we may add they are a safeguard against
private malcvolence, which still exists, and,
also against political tyranny, which happily
does not cxist, but which is just possible,
}nny ounc day be called into existence again.—

bid.

UPPER CANADA REPORTS.

Grant v. Tug CorrorATION OF TBE CITY oF
HasirToN.

IPrits of execulion again:t municipal corporatums—Sherifl’s
poundage and fees thereon— When poundage and when fres

Held 1. That a shenff ia not entitled to pourdaze on write
against mueicipal corporations, unless bie actually make
the money. .

Held 2. That where a sottlement is obtained by means of
the presture of the sheniff, he is entitled to be paid reason-

le compensation for services performed. althoueh un
special feo be assigned for such services in any statute or
tuble of cosis.

Held 3. That in this ease, lucking at what the sheriff Lad
done, and what remasined to be done, ue wias entitled to
be paid all his disbursements, all fees fixed by the tariff
of costs, and half what would have best the ainvuant ot
his poundage Lad the money been made, less the disburse-
ments.

Semble, a sheriff is entitled to poundage when he makes the
money on a fi. fa. against a corporation, thuugh he may.
under the Muuicipal Institutions Act, have lovied a rate

10 collect the amount.
[Chambers, Augast 12, 1865.]

A great many writs, numbering about 100, for
claims, amounting in the aggregate to about
$200,000, at the suit of different creditors having
judgments against the Corporation of the City of
Hamilton, including the writ of execution in this
case, were delivered to the sheriff of the County
of Wentworth, to be execu‘ed, and were severaily
endorsed with direction to the sheriff to levy the
amount thereof by rate, pursuaunt to the 221
section of ch. 64 of the Consol. Statutes of Upper
Canada.

Immediately upon receipt by the sheriff of
each of the writs, he delivered a copy thereof,
and of the endorsement thereoa to the City Cham-
berlain, with n stateent in writing of the sheriff's
fees, and of the amount required to satisfy the
execution, and such statement of the sheriff’s
fees 8o delivered, included the charge for the
sheriff’s poundage.

The writs of fi. fa. were sued out by a great
many different attorneys, between whom and the
«heriff there was a great deal of correspordence,
both in writing and by personal interviews,
during the time while the said writs were in the
sheriff’'s hands, in reference to the execution
thereof, and to the records of procedure there-
under, and to the delays whicl necessarily
occurred in executing the writs.

The amount of the several writs was not paid
to the sheriff within one month after the delivery
of u copy of the said writs respectively to the
chbamberlain,

Near the end of the month of October, 1862,
the amount of the said executions not having
been paid to the sheriff, he proceeded to strike
a rate pursuant to the statute in that behalf, and
for that purpose, on or about the 27th day of
Qctober, 1862, applied for, and obtained access
to the assessment rolls of the corporation (which
bad just been completed), and proceeded with
the examination of the rolls, and with the atrik-
ing of the rate until the 4th day of November,
1862, when the city clerk refu<ed to sliow the
sheriff the use of the r.lls, alleging that they
were required by him to make up the list of
voters; and thereby the sheriff was prevented
from proceeding with the striking of the rate

Application having been made by the sheriff
to the city clerk, iu writing, setting forth that
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the sheriff would be reluctantly compelled to
take such steps as he might be advised, under
the circumstances, if access to the said rolls were
further denied to him, and the said letter hoviag
been referred by the city clerk to the council,
said council debated thereupon, and finally
resolved upon a division of 15 to 5, as follows : —

«Whereas the sheriff has applied to the clerk
to be allowed the use of the assessment rolls,
%r the purpose of enabling him to make copies
to be used in striking a rate, to raise the amount
of the executions in his hands; and whereas the
clerk bas applied to this conncil for instructions
as to how he should sct in the matter:—DBe it
therefore resolved, that the clerk be, and heis
hereby instructed not to allow the sheriff the use
of the assessment rolls, until he has placed the
coliector’s rolls in the hands of the collector.”

Thereupon the sheriff applied to the Court of
Queen’s Bench for a writ of mandemus against
tho city clerk, to compel him to allow the sheriff
to examine the assessment rolls, which writ was
granted, and was served upon the city clerk, who
was then required by the sheriff to comply with
said writ.

Tho city clerk still refused the sheriff to ex-
amine the said rolls, and having left the city, the
sheriff continued to be deprived of means of ac-
cess to the assessment rolls.

The shenff then applied for, and obtained, &
rule nisi, for an attachment against certain mem-
bers of the city council for a contempt of court,
in having, as was alleged, procured the city clerk
to leave the country, and to deprive the sheriff
of the means of examining the said rolls, con-
trary to the said mandamus and to the law.

Upon the return of the rule, it was agreed that
it should be enlarged until the then next term,
upon the city counci! undertaking that the sheriff
should have access to the said rolls in the mean-
time; and the taxed costs of their proceedings
were paid.

The sheriff accordingly again obtained access
to the said rolls, on or about 27th November,
1862, and proceeded with the striking of the
rate, which was completed on the 9th day of
December, 1862.

The sheriff then notified the city clerk that he
had struck the rate, and requested him to give
the name of the collector to whom he might de-
liver the rate roll.

The city clerk replied to the sheriff, that as
soon as the city council should appoint collectors,
the sheriff would be notified thereof.

No coliectors were in fact appointed by the said
city council, either in the year 1862 or 1863.

The proceedings sbove briefly mentioned, en-
tailed upon the sheriff and his officers a large
amount of trouble and expense.

The striking of the rate, and preparing the
rate roll, which was produced in Chambers, in-
volved a very large amount of labour, acd many
thousand calculations were necessary, and in
many instances to the one thousandth part of 2
cent, and the labour of calculation, and of super-
vising of the work of the clerks employed was
very great.

Many difficult questions of law arose upon the
proper mode of strikiug the rite; for example,
whether the rate should include a sufficient allow -

{

snce to cover expenses and losses by nou-collec- ;

tion; how non-resident rate-psyers should be
dealt with ; whether the sheriff in striking the
rate ought to wake allowarce for the rates pay-
able by non-residents, an. increase the rate ac-
cordingly; and whether he ought to make allow-
ance for deficiencies arising from the fuct that
the tax on & number of the rate-payers, uuder
mapy of the writs, would amount to a fractional
part of & ceni only; and whether the amount of
poundage should be included.

Upon these and other guestions thero were
many consultativns and commuunications between
the sheriff and his solicitors, and the solicitor for
the corporation ; and the said corporation, and
many of the rate-payers disputed the mode in
which the sheriff had struck the rates, and were
prepared to contest the question of their validity
in the courts.

At the same time many of the plaintiffs having
executions were urging the sheriff to enforce the
rate,

The smount of disbursemonts actually paid
and incurred by the sheriff under the writs was
$880.91, of which a detailed account was pro-
duced in Chambers.

The amount of fees specially named in the
tariff for receipt and return of writs, &c., to
which the sheriff was entitled on the writs was
$216.80.

The amouat of the said executions were eventu-
ally arranged under the City of Hamilton Deben-
tures Act of 1864.

The questions raised were—

1. Whether the sheriff was entitled to pound-
age upon any and which of the writs.

2. If not entitled to poundage, then to fix the
amount of the allowance, if any, to be given to
the sheriff, in lieu of poundage, in addition to
such fees and disbursements ag may be allowed.

Robt. A. Harrison, for the sheriff, argued, that
the sheriff was entitled to poundage, unless dis-
entitled by s 271 of the Con. Stat. U. C., cap.
22; that the latter section was inapplicable to
the case of writs of execution against municipal
corporations; that s. 221 of Con. Stat. U. C,
cap. 54, was the special provision regulating his
fees on such execuiions; that under that provi-
sion he was entitled to poundage, although he did
not make the money; that if not entitled to his
claim as pouundage, he was at sll events under
s 271 of Con. Stat. U. C., cap. 22, entitled to
< reasonable charges” for the servicee readered,
for which no fee was specially assigned in any
table of costs; and that looking at all the trouble
and responsibility which the sheriff had, he was
entitied to $S4805 96, being all he claimed, as
reasonable compensation, or the greater portion
of it, and thst it would be unfair to restrict him
to mere disbursements.

D. MeMichael, for the City of Hawilton, argued,
that a sheriff who, under 221 of the Mupicinal
Act, levies a rate by means of collectors, is not
under any circamstances entitled to poundage ;
that in no case is a sheriff entitled to poundage
unless he make the movey, Buchanan v. Frank,
15 U. C. C. P. 196 ; that this is as much appli-
cable in the case of municipal corporatious as
agaiost individuals; that the sheriff was not
entitled to fees other than those fixed by the
tariff and bls disbursements, anl that if entitled
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at all to be paid for services in respect of which no
fee was fized by any statu‘e er tariff, his claim
was very excessive; that it was unnecessary to
fix the amount of rate to be collected on such
execution from each rate-payer.

Ricuarps, C. J.—I am of opinion that the
sheriff is entitled to poundage when he makes
the money on & fi. fa. apsinst a corporation,
though he may have levied o rate to collact the
money ; I therefore come to the conclusion, that
1 ought to allow the sheriff for the services ren-
dered by him in taking the steps he did for the
purpose of making the money on the writs.

I am not prepared to say that he ought not to
have prepared the copies of the assessment rolls,
and fixed the amount to be collected from each
rate-payer under each execution. I think the
most reasonable view of the statute is, that he
should prepare the rolls in striking the rate.
There is no doubt he ought to have prepared the
precepts referred to in the statute. As to the
amouunt charged as psaid for preparing the rolls
and fixing the amount to be levied under each
writ, the amount seems large, but there is
nothing to contradict the statement in the affida-
vits filed that such amount has been paid anu
is reasonable for the services rendered.

I have given the subject my best consideration,
and have come to the conclusion, that the fairest
way to dispose of the matter will be to consider
that the poundage is to be considered the proper
remuneration to the sheriff for all the services he
renders in collecting the money, except such ser-
vices are otherwise allowed bim in his tariff of
fees.

In that view, he ought to be allowed the
$216 80 for filing the writs, &c. Then I allow
the $880.91 paid for preparing the copies of the
rolls, fixing the amount to be levied from each
rate-payer under each writ, the precepts, &e.
This latter sum I take from $4805.96, the whole
amount the sheriff would heve been entitled to
receive for poundage if be had made the money.
This leaves $§3925 05 for the poundage. Now what
proportion should be abated from this for the
services remaining to be performed by the sheriff
and his officers in collecting the money ? In fix-
ing & compensation for what has been done, I do
not think I should only give the sheriff the mere
clerk’s wages he may have paid out. The pre-
liminary work dune, no doubt, involved a great
deal of care and snxiety, but the work remain-
ing to be done is also of & troublesome and
anxious character. All that has been done has
not in any way made the sheriff liable to any
action for mistakes in the amount to be levied,
or for alleged acts of the persons serving under
his precepts, or for loss of .aoney after it was
paid, or anything of that sort, so that he has
escaped, by the settlement of these demands, a
very hazardous and irksome part of his duty.
As already intimated, he has been obliged to be
very carcful to see that all the stepsha took, up
to the time of the settlement were correct, for
when he took them there was no certainty that he
would not have been obliged to have completed the
work which he had begun, and if the beginning
was wrong, he would be certain to be involved
in trouble. On the whole, then, I thiuk, ss to

?
|
|
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the remaining portion of the poundage, if it is
divided, and one half deducted for the work
remaining to be done, and the other half given
to tho sheriff to compensate him for what he has
done, it will be the most equitable mode of ad-
justing the matter.

I may add, I have consulted several of my
brother judges before arriving at a conclusion as
to the amonut that should be allowed the sheriff.

The result on the whole will be as follows:—
Amount of levy on the writs, as to

which there is no dispute ............. 3216 30
Amount paid for preparing rolls...... . 880 91
Am’t of poundage claimed.. $4805 96
Deduct am’t paid as above.. 880 81

$3925 05
One-half of above....cvearee. . $1962 52
: —_— 1962 5

—————

Allowed sheriff for all services rendered $3059 74

Taking this as the dats, there will be no diffi-
culty in fixing the amount to be allowed to the
sherlff in the particular suit in which the appli-
cation is made.

THE AUBURN ExcEANGE Baxk vs. HEMMINGWAY
ET AL.
Sheriff — Claim to goods seized — Interpleader — Settlement
between execution creditor and clavmant after inlerpleader
ight of sherifl to p com tion or
costs.

A sheriff, on S1st August, 1865, received a writ of execution
against the goods of defendants for a large amount, made
& seizure and advertized a sale for 13th September follow-
ing; but, in consequence of a verbal claim made by the
solivitor of a bauk, postponed the sale. and afterwards, on
23rd Septamber, naving received a written noticouf claim,
appiied for and obtained an interpleader o’ der, dated 1st
October, directing him to sell in ten days if the amount of
the axecution were not paid or secarity given, but he neg-
lected to take any proceeding towards doing su till 4th
November, when the requisite bond was given and all his
fees to that date paid. On 22nd November the matter
was compromised by the paymeut of a considerable sum of
money to plaintiffs, less, however, than the amount uf the
execution  2rld. that the sheriff was not entitled, as
agsinst the execution creditors, to poundage or other com-
pensation in lieu of poundage, or to the costs of the inter-

pleader preceedings.
[Chambers, 2nd Feb., 1576 ]

Robert 4. Harrison obtained & summons, cal-
ling on the plaintifis to shew cause why they
should not be ordered to pay him poundage on
the sum of $14,500, tho appraised value of goods
seized under the writ of execution in the cause,
or why the plaintiffs should not pay the sheriff
all fees for services actually rendered under the
execution, and also a reasonable sum to be al-
lowed by the presiding judge in Chambers for
any services rendered for which no official fee
was assigned, and all costs incurred by the
sheriff in consequence of the adverse claim of
the Ontario Bank, the plaintiffs and the Ountario
Baok baving compromised the matter, by which
plaintiffs realized $10,000, owing to pressure by
the sheriff, and on grounds disclosed in aflidevits
and papers filed.

The fi fa. was placed in the sheriff’s hands on
the 3lst August, under which he immediately

or

2
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thereafter made a seizure of a large quantity of
goods, which goods he removed and advertised
to be sold on the thirteenth of September.

Intimation was, before the day of sale, given
to the sheriff by Mr. Oster, acting on the part of
the Ontario Bank who claimed the goods seized,
to the effect that the plaintifi’s execution was
fraudulent, aud thus deterred the sheriff from
proceeding with the sale, and he in consequence
postponed the sale.

Oa his doing so the agent of the plaintiffs
wrote to the sheriff that they would hold him
responsible, while the claimants threatened an
action for damages if he proceeded.

Nothing further was dome until the 23rd of
September, when Mr. Osler, on the part of the
Ontario Bank, claim d the goods in writing.

The sheriff therer:pon took the necessary steps
and obtained an ir.erpleader order on the 1st of
October, by which it was directed that upon
payment of the appraised value of the goods
seized by the sheriff into court by the claimants
within ten days from the date of the order, or
upon their giving within the same time security
to the satisfaction of the said sheriff for the pay-
ment of the same amount by the claimants ac-
cording to the directions of any rule of court,
&ec., and upon payment to the sheriff of the pos-
session money from the date of the order, that
the sheriff should withdraw from the possession
of the goods and chattels seized by him, &c.
And it was further directed that unless such pay-
ment were made or such security given within
the time aforessid, the sheriff should proceed to
sell the goods and chattels and pay the proceeds,
after deducting the expenses and the possession
money aforesaid, into court, to abide further
order. And it was further directed that no action
should be brought sgainst the sheriff for the
seizure of the goods, &c.

The claimants did not pay the money into
court or give any bond until the 4th of November
following, and *he sheriff stated that during all
that time he was put to expens:, and that he
devoted much time and labor to ihe matter. It
was admitted, however, that the possession mon-
ey, from the date of the order to the time of the
giving of the bond, was paid by the claimants to
the sheriff.

On the 22nd of November the plaintiffs and
the claimauts agreed to settle the matters in dis-
pute in several interpleader suits between them,
wcluding the one herein, the plaintiff giving to
the claimants control of the execution in this
cause as well a8 another execution at their suit
against the defendarts in the hands of the sheriff
of Norfolk, and an order to that sheriff for the
proceeds of the goods seized by him. And it
was slso agreed that a chancery suit of Bank of
Montreal against the plaintiffs, should be dis-
missed as against the plaintiffs. And the Ontario
Bank agreed to psy ten thousand dollars to the
plaintiffs—five thousand dollars down, and five
thousand dollars iz three mounths.

Under these circamstances the sheriff claimed
that the plaietiff should be ordered to pay him
poundsge or reasonable compensation, and other
zoneys mentioned in the summons.

E. B. Wood showed cause.

|
|

Robt. A. Harrison in support of the summons
rcferred to Grant v. The City of Hamilton, ante.

MorzaisoN, J.—No suthority was referred to
on the argument, deciding that in & ease like the
present, the sherif is entitled to the fees or al-
lowances he seeks. All the authorities I can find
go to shew the sheriff is not entitled to any costs
anterior to his application for relief. When he
seizes under a £. fa. and a claim is made to the
goods, he elects to proceed on the execution or
abandon the seizure, or to interplead If the
latter, it is for the purpose of relieving himself
from the liability on account of the seizare and
all respounsibility for the future. Here he ob-
tained that relief, and upon his withdrawing from
the goods seized, he received all the costs ad-
Jjudged to him uuder the interpleader order. If
the sheriff had obeyed the interpleader order,
which it was his duty to have done, (the claim-
ants not having paid the money into court or
given security for the value of the goods within
ten days) he should bave sold the goods after ten
days, and in that case would have avoided the
trouble he complains he was put to, and in all prob-
ability would have been reimbursed much of the
expenses he now claims; but, instead of doing
80, he retained the goods for nearly a month after
it was his duty to sell, and any extra expense or
trouble he was put to, besides tha possession
money that he was paid, he should, I think, have
received from the claimants, a4 whose instance
he refrained from gelling, or he was himself guilty
of neglect.

It was pressed by Mr. Harrison that it was
through the instrumentality of the sheriff’s ser-
vices that the plaintiffs recovered the ten thou-
send dollars under the agreement made with the
claimauts, and that the sheriff wasin consequence
thereof entitled to poundage or some al'owance.
I cannot take this view of it. What formed the
cousideraticn for the claimants paying the plaia-
tiffs the ten thousand dollars, or how far the
seizure of the goods in this cause affected that
payment, I do not know. But assuming that it
was the resalt of a compromise between the
plaintifis and the claimants as to the goods in
question, so far as the sheriff is concerned I
cannot see what he had to do with it, for he had
a¢ his own instance and for his own benefit in-
voked the aid of the’court to be relieved from all
responsibility in the matter, as if he had never
geized the geods at all ; and instead of being in-
strumental in making the money for the plaictiffs
out of the goods in question, he protected him-
self as to the plaintiffs for not doing so, and
threw the burden on the plaintiffs of ascertaining
their rights to these goods.

TGuder theso circamstances I see no ground for
a claim for poundage. which is an allowance for
seizing and making the money, and assuwisg all
the responsibility of the acts pecesssry for that
purpose.

It may appear hard upon sheriffs that in such
a cage they may incur much expense without the
means of reimbursing themselves, but it is one,
among others, of the many onerous incidents
attending the office of sheriff for which no com-
pensation can be given.

I discharge the summons, but without costs.

Summons discharged without costs.
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Ix B® Cragks, ONg, &c.
thiti Y d facls— Matlers o clice— When writ
Prohtblm—mdedf fatk of practi

Where, on an application for a writ of prohibition, the ques.
tion of j;}édgcmn depended on & question of fact corl-
cértiing which the affidavits were con:radictpry, and the
perties had no desire to declare in & probibitivn, a certif}-
catoof the learned judge as to the fact was held to govern,
and 1t showing all facts necessary to sustain jurisdiction,
the summons for prohibition was discharged with costs.

Semble, the writ of prohibition will not lie in regard to mat-
ters of praetico in an inferior court.

Queere, the effect of an application to the imferior court for
the relief afterwards sought to be obtained in an applica-
tion to a judge ot a superior court for & writ of prohibition.

[Chambers, 1868.]

This was a summons calling on Mr. Clarke and
the judge of the County Court of the United
Counties of Huron and Bruce to shew cause why
a writ of prohibition should not issue to restrain
the judge from granting his certificate for full
costs to be allowed to Mr. Clarke in two actions
pending in the County Court, or to. restrain
the judge or clerk from taxing any greater
costs than would have been allowed had the
actions been brought in the Division Court, or
from issuing executions for any such costs, and
with sach directions and commands as necessary
to put the parties in the same position as they
would bave been had no such certificates been
given.

Mr. Clarke, an attormey, brought two actions
in the County €onrt on separate bills of costs.
He recovered in both, but the amount recovered
was within the jutisdiction of the Division Court,
because the amounta of the verdicts were reduced
by a taxation of Mr. Clarke’s bills, which were
taxed in one of the superior courts. These ver-
dicts were rendered at the sittings of the County
Court on the 18th Dec., 1865, and the parties,
plaintiff and defendant, differed materially as to
what took place in the Counaty: Court in regard
to the court being moved for a certificate for
County Court costs.

The plaintiffs positively asserted that applica-
tions for certificates for costs were made in court
after verdict and before the ‘trial of any other
cause, while the defendant’s counsel swore he
was in court at the trial of both suits and re-
mained till its adjournment for that day, and no
certificate for costs in either case was asked for
or obtained during the time he remained there.
The plaintiffs swore that in accordance with the
application madé in dourt he afterwards applied
to the judge and got the certificate signed by
him.

Summonses were taken out by defendant to
et aside these certificates, and were discharged
by the judge of the county court.

The judge of. the county court furnistied a
certificate of the proceedings, which was sworn
to as being in his handwriting, and was to the
effect that ¢ immediately after the verdicts were
rendered, applications were made in the usual
way for certificates for full costs if necessary,
(the jury being out in one case When the matter
was named) ; that afterwsrds, in pursuance of
the applioations, the certificates were granted,
and that afterwards a summons was obtained in
each case, to shew cause why the certificates
shoald not be set aside, which summonses were

discharged. Plaintiff afterwards entered judg-
ment and issaed execution.”

Robert A, Harrison (Clarke with him) shewed
cause and argued, that the decision of the judge
a8 to full costs was & matter of practice; that
no prohibition would lie to regulate the practice
of an inferior court; that the affidavits were
contradictory as to whether or not certificates
were properly moved; that in such case the
judge’s certificate of the facts should govern;
that his decision on an application to set aside
the certificates was final ; that no appeal can be
directly or indirectly had from the decision of &
county judge on a point of practice; that bis
decision had been acted upon, and the acts don®
before this application, which it was sought by
this application to restrain, and the application
therefore under any circumstances too late.

D. McMichael (Chadwick with him) supported
the summons and argued, that the judge had no
jurisdiction to grant the certificates, unless the
application for them were made immediately
after the verdicts ; that it sufficiently appeared
on the papers filed, the application was not made
till afterwards; that the judge, under these cir-
eumstances, had no power or authority to grant
the certificates, and the question raised was not
one of practice but of jurisdiction, and where
there is an excess of jurisdiction, there is power
in the Superior Court to prohibit the exercise of
jurisdiction, even after its exercise has been, 83
inthese cases, attempted.

Dpaper, C. J.—1 understand the  parties
desire that I should not direct the applicant to
declare in prohibition, which, when the fucts are
in dispute, is the usual course.

I shall not therefore refer to the affidavits,
which are contradictory, but act upon the judge’s
certificate, which assumes that the applieation for
the certificates were made in proper time; if 80
the judge is the authority to grant er withhold,
and he has granted the certificates.

I do not, however, wish to be understood 88
intimating an opinion that the granting or with-
bolding is anything but a matter of practices
with regard to which, ¢. ¢., a3 & matter of practicer
I am eatiefied the writ would not lie, for if it were
otherwise a party could, on a motion for a pro-
hibition, virtually getan appeal from the decisio®
of the Superior Court on matters which, by tbe
statute, no appeal is given.

. By moving the court below to set aside the
oertifioate, the defendant may have prejudiced his
right if otherwise good. See Stainbanik v. Brad:
shaw, 10 Ea. 349 ; Roberts v. Humby, 3 M. & VW
120. See also. 2 Inst. 601, 602, 819; Darby V-
Cosens, 1 T. R. 652; Full v. Hutchins, Cowp:
424; Duteres v. Robson, 1 H. Bl 100 ; ‘Grifith
9. Stevens, 1 Chit. R. 196; Carslake v. Maple-
dordn, 2 T. R. 478 ; Argyle v. Hunt, Str. 1875
In re Birch, 156 C. B. 743: Mossop v. Grest
Northern R. Co., 16 C. B. 680; (reat Northe™®
R. Co. v. Mossop, 17 C. B. 130 ; Carter v. Smith
4 £1. & B. 696.

Summons discharged with costs:



October, 1866.}

LAW JOURNAL.

[Vou, IL, N.8.—267

C.L. Cham.]

Germaxn v. Erviorr-~Hoae v. TurxBR.

|C. L. Cham.

GeaMax v. ELLioTT.

Appointment of prockein ami—Security for costs—Evidence

of prochein ami.

The father of an infant is in the first instance the proper
p:rmn to act as next friend in a suit by an infant. Where
:bzrﬁo}e in]mch a suit a brother aged 22, who, as well as
the fant, lived with the father; and thejr being cou-

cting evidence aa to the brother’s solvency, an order Was

Semble, that o vach & oren i
be admissable evex: :m;?;:zgggi? :x)fn?e fushar would

[Chambers, March 31st, 1866.]

The {Ieftendant obtained a summons calling on
the plaintiff and her next friend to shew cause
why px:oceedings should not be stayed until the
next friend gave security for costs,on the follow-
ing grounds:

. That the said next friend, who was the plain-

tiff’s brother, was not & proper person to have
been so appointed, and i3 of immature years;
and that he and the plaintiff are insolvent, and
that the father of the infant, the natural guar-
dmg:, sho_u.ld have been so appointed; and that
an imposition had been practised upon the Court
in obtaining such appointment.

The affidavits filed on the application showed
that the plaintiff resided with her father, that
the next friend was her brother, a young, man
about 22 years old, living also with her father,
and stated that the brother was insolvent. '

T. H. Spencer showed cause, and put in an
affidavit made by plaintif®s attorney showing
that + the next friend lives 85 miles from
Cobourg,” not convenient to any railway ¢ or
post oﬂipg,” disclaiming imposition on the court
in obtaining the appointment of the next friend
and speaking as to his belief that he is a fit and
proper person to be the next friend, that the next
friend is ot insolvent, and the deponent believes
the next friend is able to pay the defendant’s costs.
_ There was also another; affidavit by a grocer
living in Cobourg ; that the next friend is not
insolvent, nor in insolvent circumstances ; and
;&;i -&geyd imposition or intention to impose was

ied. "

Draper, C. J.,—I gather that the Court or
Judge who made the order for the appointment
9f the next friend was not informed that the
infant plaintiff was residing with her father in
Percy, or the father would have been appointed
next friend, asin Watson v. Fraser, M. & W. 660,
Parke, B. says the father is ¢ the proper and nata-
ral gual_*dmn of every infant, and as such ought
always in the first instance to be appointed to
not 08 his prockein ami.” As to the possibility of
the father’s evidence being required, there is
authority to show that he would, since the evi-
dence Act, be admissible, although prockein am.
Duclgett v. Satchwell; 12 M. & W. 779, gontains
notbing at variance with the doetrine in Watson
Y. Fraser, 8 M. & W. 660; which is distinotly
vecognised in Lees v. Smith, 6 H. & N. 633

I think, therefore, I must make an ordet on
the summens, for, besides the objeotion of insol-
vency (not very fully met, for it e not shown
that the prochein ami has any property exoept
his earnings as w oarpenter;) the fact stmt the
plaintiff hod » father living, With wbom she
resided, was appavently withheld of suppressed
when the prochein ami was appointed: snd this
amounts, as suggested in Watson V. Frager, (with-
out casting any imputation on the plaintif’s

the Court, or at

attorney), to an imposition on
to it.

least it approaches very closely .

If the summons had been so framed, [ thisk I
should have preferred making an order to have
another prochein ami appointed, and thea the
proper and nataral guardian might have been
named. It is not a case for costs on either side.

P

Hoga v. TURNER.
Wrignr V. PERKIE.

Service of papers—Irregularity.

Notice of trial for 3rd April, and issue book, were handed to
a servant of defsndants’ attorney on the evening of 26th
March. Thenext day they were given by her to her master.

Held, that thelr u;vloe only dlsted from the 27th, and was
therefore set aside as irregulsr.

Quare, a8 to the proper mode of taking the objeetion.

’ Proper T Chambers, April 20d,
Robert A. Harrison obtained a summons to
set aside the notices of trial in these cases with

the copies and services thereof, or some, or one

of them.
Ferguson, shewed cguse.
Dearer, C. J.,—In the first case the plea. was

filed on 220d March. About 8 a.m. of the 27th
Maroh, s servant in the house of the father of f'l“’
defendants’ attorney, (who was ‘then residing
with his father,) handed’ ssid sttorney an
envelope which she said had been left with ber
the evening before, and which the attorney found
to contsin anissue book and notice of trial for the
assizes at Berlin on the 8rd April ; the attorney
swore that meither the servant nor sfy one elae
told him on the previows evening that any papers
bad been left for him. He returndd the papers
on 27th to piaintiffs’ atterney with a letter
repudiating the service. .
lI)t appesfed on the plaintiffe’ side by affidavits
that a clerk of plaintiffs’ attorney went to defen-
dants’ attorney’s office to serve the notice, a:nd
fousd it cloed ; that having sesrched and being
ansble to find defendants’ attorney, his partner
or clerk, the elerk of the plaintiffs’ attorney pro-
ceeded to the place of residence of defendants
attorney, (his father’s,) at & short distance from
the office, and saw 8 female servant, and was
told by her thst defendants’ attorney was not in,
but she weuld take- the papers for him and
deliver them to bim ; and he gave them to her
in an unsealed envelope addressed to defendants’
attorney by nsme; this was before 7 p.m. He
gwears she received the papers from him a8 if it
was her place to do so; and he verily believes
sbe had the right to do so0, and that it was her
face alone of any of the domestics or persons
at ghe said house, These facts and the state-
. mént of belief do not.ga so far ss in the case of
Robinson v. Gompertz, 4 A. & B. 82 and there
1the-party to be served was not su attornoy.
In the second csse {an netlon of Dower), it
dppears that the issue boo and_notice of trial
were left gt the residenodof the tenant’s attorney
on Monday 2Bth’ March, between 6 aud 6 p.m.
with a fomals servamt of tenant’s attorney being
contained iu s sealed envelope.  The tenant’s.
attorney was then sbent from the city of
Toronto, ‘The papers were not received at the
office of the tenant’s sttorney, or by amy one
belonging to it uatil the forenoon of the 27th,
which was too lste: The office was open until
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twenty minutes to 6 o’clock on the efternoon of the
26th, The tenan*’s attorney hasa partuer residing
in the oity who was in town all day and in the
office until 4 o’clock p.m. 1t appears there wasno
delay whatever on the part of the demandant’s
attorney in making up the issue book and sending
it to be served with notice of trial agsoon as he got
the tenant's pleas. It was sworn these papers
were delivered about 5 30 p.m. of the 26th to a
servant connected with the Lhousehold at the
house of the tenant’s sttorney with & request
that she would deliver them to Mr. Read the
moment he came home, which she promised to
do.

I felt at first some doubt whether in each case
the issue book should not simply have been
returned with a notice to the opposite attorney,
that if he proceeded to trial, application would
be made to set aside the proceedings. Then if
the cases were tried, the matter would have
come before the court in term which I should
have preferred  This course was not suggested,
nor the present application opposed on the
ou the ground that it was irregalar or improper.

Oun consideration I can draw no substantial
distinction between the cases, and they appear
to show as to the matter of fact that in each
case the notice of trial was completely served
on Tuesday the 27th, for the following Tuesday,
and was not served before. This is irregular, for
the time is too short by one day.

The order must therefore be made to set aside
the service of the notice of trial for irregularity.
Hogg v. Turner, to be with costs to be costs in
the cause to the defendant ; and Wright v.Perkie
with costs.

I have examined all the cages noted below be-
fore coming to a decision.

Order accordingly.

Kealy v. Cartwright, 11 Jur. 378; Brown v.
Wildbore, 1 M. & Gr. 276 ; Robinson v. Gompertz,
4 A. & E. 82; Lancaster v. Castle, 8 Jur. 848;
Kent v. Jones, 3 Dowl. 210y Tuck v. Corfe, T
Jur. 998; Taylor v. Whitworth, 9 M. & W.
478; Consumers Qas Co. v. Kissock, 5 U. C. Q.
B. 642; Burdett v. Lewis, 7 0. B. N. 8. 791;
Patterson v. BMorrison, 17 U. C. Q. B. 180;
Arrowsmith v. Ingle. 8 Taunt. 234; Fich v.
Kettle, 3 M. & Gr. 856.

Moxcx v. NorTEWO0OD.
Declaration—Irregularity in statutory form--Security for
costs~—Offictal assignee in insolveney.

Sec. 85 of Cap. 22,Con. Stat. U. C. is obligatory, and &
declaration was held irregalar and set aside because it did
1ot commence by shewing whether the plaintiff sued in
person or by attorney.

An official assignee in insolvency cannot be compelled to

give sscurity for costs.
. [Chambers, 9th April, 1868.]

The plaintiff filed 2 declaration which com-
menced as follows :—¢ Richard Monck, official
assignee, under the Insolvent Aot of 1864, for
the County of Kent, and official assignee of
Cornelius McDonald, an insolvent, sues John
Northwood who has been summoned, &c.”

Robert 4 Harrison obtained a summons csll-
ing on plaintiff to shew cause among other things,
why the declaration filed, and the service there-

of, and all subsequent proceedings, should not
be taken off the files, set aside, and vacated with
costs for irregularity, in that the said declara-
tion does not commence by shewing, according
to the statute in that behalf, whether the plain-
tiff sues by attorney or in person, or why all
proceedings should not be stayed until the plain-
tiff, an official assignes, should give security for
costs. He cited Con. Stat. U. C. Cap. 22, Sec.
85, and Con. Stat. Cap. 2, Seo. 18, Sub-gec. 2.

John B. Read shewed cause, aud cited Har.
C. L. P. A, P. 215 and notes.

Drarer, C. J.,—I have very reluctantly come
to the conclusion that the declaration must be
set agide for irregularity.

The 85th Sec. of Con. Stat. U. C. Cap. 22,
enacts that *“ every declaration shall commence as
follows, or to the like effect, (venue) A. B. by E.
F., his attorney, (or in person as the case may
be), sues C. D.,” &e. The Interpretation Act
provides that the word ¢ shall” *“is to be con-
strued as imperative;” and I cunnot say there is
anything in the context or other provisions of the
act to justify a different construction.

The exception i8 one of the merest form, but
only great inattention could have given rise to
it ; and the only consequence would be to com-
pel an amendment on payment of costs. Here
it may delay the plaintiff for several months,
and I have therefore felt the more unwilling to
give way to the exception, but if I do not hold
tho statutory form binding in this case, I never
can do so.

There is no ground established for security for
costs in this case, and as far as my present im-
pressicn goes I do not think the stay of proceed-
ings until certain proceedings in insolvency are
1aken is warranted.

Considering the literal formality of the objee-
tion, I shall make an order to set a:ide the
declaration, service, &o., with costs, wheh 1 fix
at five shillings.*

RYLEY ET AL. V. PABMENTER.

Summons followed by an order—Stay of proceedings—Time
Jor ing-~Practice.

Held that where a summons for security for costs with a
Btay of proceedings was obtained, followed by an order
also containing a stay of proceedings, the defendant hal
the same numbar of days, efter security given, in which
to plead as he had at the time the proceedings were stayed

the summons.
by the s [Chambers, May 7, 1866

This was an application to set aside an inter-
locutory judgment, signed by plaintiff a= on
default of plea. .

The declaration was served on 24th April,
1866. A summons for security for costs, with &
stay of proceedings, was signed on 28th April
An order, with stay of proceedings, was made
thereupon ou the 30th April, angd served at 10.30
am. On the same day sn application was made
for the sllowance of the bond given as security,

s The Court of Qreen’s Bench during last Term, in 8
case of Miller v. 2he icultural Assurance Co.. refused
to rescind an order similar 2o the sbove, a3 to the point of
socurity for costs, in an action by an official assignee.—
Eps. L. J.
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and the security was given on the 1st May, at
11.80 a m. QOn the 2nd May, at the opening of
the office, the plaintiff signed interlocutory judg-
medt against the defendant.

W. Sidney Smith, for defendant, thereupon
obtained 2 summons to set aside the judgment
with costs, becnuse signed too soon. He con-
tended. that when the summons for particulars
with stay of proceedings was served, the defend-
ant had four days to plead; and by the order
made thereon, the plaintifi’s proceedings were
further stayed until such securily was given,
and that he had the same time to plead after
the security was given as he bad when the sam-
mons staying proceedings was served on the
plaintiff.

Osler shewed cause.

Drarer, C. J.—The order being made for
security for costs, with a stay of proceedings
until the same was given, and this order being
made on a summons whick contained a stay of
proceedings, the defendant was therefore right
in applying for the security and for the stay of
proceedings in the first instance. I must infer
from that protection being given to the defend-
ant by the summons, that there had been a
previous demand for security, which had been
refused. Thedelay was that of the plaintiffs, and
I confess I donot see why he should by that delay
deprive the defendunt of the time for pleading
which he had, when, in the exercise of a rightful
claim, he stayed the plaintifi’s proccedings. The
distinction pointed out by Aldersou B, in Men-
gens v. Perry, 16 M. & W. 537, is, I think, very
satisfactory and applicable, . e. between the case
of & summons dismissed and that of onme fol-
lowed by an order. In that case the defendant
had teken out a summons for perticulars which
was dismissed, and the learned baron says,—
«If the defendant had got his order for particu-
iars, then he would have had the same time for
pleading after they were delivered as he had at
the return of the summons.” Here, I think, the
defendant had the same time afier the delivery
of the security as ke had when the proceedings
were stayed. I think, theinterlocutory judgment
must be set aside with costs.

Order accordingly.
CHANCERY CHAMBERS.

—

( Reported by RICEARD QRARAME. EsQ., Barrister-al-Law.)

GrAHAM v. CHALMFERS.

Lien— Registratiou of —Reversal of decree—Notice of motion.

A decree made ou further directions was registered against
the lands of the defendant. Subsequently the original
decree was reversed on rehearing. The order then made
d'd not spacifically reverso the decreo on further directions.
Upon au application to discharge the lien created by the
registration : Held, that the order reversing the original
decres destroyed the lien, but that the Ceurt could not
wmake an order directly affecting it.

When in a notice of motion an order s applied for in the
altersative, in the followlng words, * for such other order
as shall seem just,” the Court will not make an order spe-
cifienlly distinct from that asked for.

{Chambers, September 1, 1866.]
This was an application to discharge the lien

created by the registration of o decree on further
dirvections under tie following circumstances :

A decree was mude in the cause on the first
October, 1838, directivg certain accounts to be
taken, under which the Master made his repore,
and the cause came on again for hearing on fur-
ther directions on the thirty-fiest day of October,
1860, when a decree was made whereby the
defendants Chalmers and Dolson were ordered to
pay & sum of money found due to the plaiutiff,
and this decree was registered against the lands
of the defendant Chalmers, and an order was
subsequently made referring it to the Master to
enquire what lands the defendent had, in order
that the lien created by the registration might
be enforced.

Subseguently, in 1862, the cause wes rcheard
and an order made on rehearing reversing the
original decree of 1858, and dismissing the bill
against the defendants Dolson and Scott, and
giving the plaiotiff leave to apply to amend his
bill against Chalmers as he might be advised.
No application was made by the plaintiff under
the leave thus reserved.

Crickmore now makes the present application,

The effect of the reversal of the original de-
cree is, that all the proceedings taken under it,
including this decree on further directions, wounld
fall with it, so that the Court might on the re-
hearing have specifically ceversed this decree,
and the order made could then have been regis-
tered and destroy the lien created by it. The
registration of the present order, which does not
specifically reverse this decree, would do no good.
The Court can now make an order by the regis-
tration of which the lien will be destroyed.

I{urd for the plaintiff.

The effect of the order made on reheering is
to reverse the decree on further directions as
well as the original decree, and the registration
of this order will be sufficient. The Court bas
no power on an application of this kind to gset
aside the lien which has arisen by such an order
as is asked for.

Tue CEANCELLOR.—It i8 admitted by the de-
fendant that an order on rehearing destroys the
decree on further directions. If so, its registra-
tion will do away with the lien caused by it.
The Court cannot make the order asked for. It
cannot discharge a lis pendens in this manner,
the only way of getting rid of which is to obtain
an order dismissing the bill.

Crickmore then asked, under the general terms
of his notice of motion, (which asked, in addi-
tion to the specific relief, ¢ for such other order
ag shall seem meet.”’) for an order directing the
plaintiff to amend bis bill within a certain pre-
scribed time, or the bill to be dismissed.

Hurd objected that this application was not
of the same nature as that specifically asked for,
that he was taken by surprise, aad that it was so
far beyond the scope of the general application
that the Court could not grant the applicetion.

Tue CHANCELLOR.—This application isso spe-
cifically distinct from that asked by the motion
that I cannot grant it. The application must
be refused with costs,
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Arvagn v. WiLsox.

Foreclosure—Subsequent 1 brancers.

Vhere by hls report made uoder a fireclosure decree the
Master appointed a time for all the subsequent incum-
brancers who proved before him to redeemn the plaintiff,
one of whom at the time appojuted paid the amount and
took an assigument.

JIeld, that the incumbrancers who did not rede~m were
entitled to threo months further time before the co-defend-
ant conld obtain a finul forcelosure against them.

[Chambers, September 1, 1866.|

This was a forec osure suit. By the Master’s
report a time wus appointed for all the subse-
quentincumbrancers, of whom there were several,
to pny the amount found due to the plaintiff.
One of these incumbrancers paid in the amount
and obtained an assignment from the plaintiff
of his mortgage; and :

McCarthy applied on his behalf for a final
ovder of foreclosure against the other ircum-
brancers who bad not complied with the Master’s
report.

Tue CraNCELLOR.—A final order cannot issue
in the first instance, but a further period of three
months time must be given to the other defen-
dants to redeem their co-defendant.

SAUNDERS V. FURNIVALE.
Interlocutory cests, Bill of —Frling.

Where the Registrar is directed to fix the amount of inter-
locutory costs 8 d to &id kim in dofng 6o, & bill of costs
is prepared and taxed—the bill of costs should be filed.

{Chambers, S8eptember 1, 1866.]

In May, 18686, an order was made uander which
the defendant was to pay to the plaintiff the
costs of an application, which the Judge directed
the Registrar to fix. For the purpose of so0
doing & bill of costs was prepared by the plain-
tiff’s solicitor and taxed by tke Registrar. The
bill was not filed.

Wetenkall applied for an order directing the
plaintiff to place tbis bill of costs as taxed on
the files of the Court.

Smart, contra.

The Registrar stated, that in practice bills of
costs of this kind, which were merely prepared
for his convenience in fixing the costs, were
never filed.

Tre CHANCELLOR, although refusing the ap-
plication, on grounds which need not now be
stated, directed that in future such bills should
be filed when taxed.

ENGLISH REPORTS.

CHANCERY,

Ex parte ExsBY. RE ExsBr.
Bankruplcy Act, 1861, 3. 86+Debtor’s own petition for adju-
dication of bankruplcy—No assets.

The mere fact that a debtor has no assets 1s, in the absence
of fraud, no reason against his obtaining an order of dis-
charge upon his own petition.

{L.J., June 11, 1866—14 W. R, 849.]

Ensby, the bankrupt in this case, was foreman
to & farmer in Hertfordshire, who also had a
wharf in London, where he sent his hay for sale.
Ensby was employed at this wharf at & salary of
twepnty-seven shillings a week. A person of the

name of Butterfield obtained some hay from
Ensby for which he failed to pay. DButterfieid
kept out of the way for some time ; but was ulti-
mately found, and was then sued in the county
court for tho price of the hay, and was afterwards
imprisoned. Some time after this, Ensby hap-
pened to meet Butterfield at a public-house, a
quarrel ensued between them, which resul ted in
a struggle, in which some of Butterfield’s ribs
were broken. Butterfield then brought an action
against Ensby for tho assault, and obtained a
verdict for £10 damages, and costs, amounting
to more than £40. The writ in this action was
served on the 5th Juwne, 1865, and on the Tth
June, 1865, Ensby raised £30 by & bill of sale of
hig furniture, which was the only property he
possessed. This money was raised partly for
the purpose of defending the action. After judg-
ment was entered up against Ensby, he, on the
1st February, 1866, petitioned the Court of Bank-
rutey for an adjudication of hankruptcy against
himself; and on the 2od February he was adju-
dicated a bankrupt. He afterwards applied for
his order of discharge, and thereupon Mr. Com-
missioner Goulbourn, on the 18th April, 1866,
dismissed the bankrupt’s petition, thus annulling
the bankruptcy. He made this order upon the
ground that Ensby had disposed of all his asgets
before his petition, and because he was of opinion
that the petition was presented solely for the
purpose of defeating Butterfield’s judgment debt.
This was the principal debt which Ensby owed ;
he owed also some small sums for rent and taxes.
From this order of the Commissioner Ensby now
appealed.

Reed, for the appellant.

Section 86 of the Bankruptey Act, 1861, which
enables & debtor to petition for an adjudication
against himself, is in no way limited in its appli-
cation by the amount of assets possessed by the
debtor. The Act, moreover, has, in section 98,
a special provision for the benefit of paupers.
The Court of Bankruptcy may bave power to
annul an adjudication, when the petition has
been filed for some purpose altogether foreign
from bankruptcy, or where there is fraud or
want of good faith; but there is no such jurisdic-
tion when there is & legitimate object in the pre-
sentation of the petition, even though there
should be some ulterior object of a different
nsture. Ez parte Browne, 1 Rose, 151; Ez
parte Harcourt, 2 Rose, 203 ; Ex parte Bourne,
2 Gl. & J. 137 ; Ex parie Christie, 2 Dea. & Ch.
488 ; Ex parte Gallimore, 2 Rose, 424 ; Ez parte
Phipps, 3 M. & De G. 505; Lz parte Wilbsam,
1 Buclk, 459.

Hunter for Batterfield, the opposing creditor.

The court will not allew the Act to be taken
advantage of for a fraudulent purpose ; Ex parte
@Gibson, Re Patrick, 13 W. R. 831.

Bagley (Bacon, Q. C., with him) for the official
assiguee, no trade asslgnee having been appointed.

Reed, in reply.

The statutory right is clesr, and the court will
not assume fraud as ageinst the debtor. The
statute contains provisions for punishing a frau-
dulent bankrupt when a proper case is shown;
and if the statute provides no means of punishing
the bankrupt in & particular case, that is no rea-



October, 1866.]

LAW JOURNAL.

[Vor. IL, N. S.—271

U. S. Rep.] LovEioy v.

Muzray.

[U. S. Rep.

son for dismissing his petition, in order to let
the creditor punish him by imprisonment.

Kxyieur Bruce, L.J.—I think the bankrupt
has a vight by law to apply for his discharge.
Nothing is alleged against him, except that he
has no property ; and it is said that the law ap-
plies only to cases where there is property to be
disposed of, and that the bankrupt has parted
with his property improperly. Nothing, how-
ever, wag made out but the absence of property.
This might be material if there were fraud, but
nothing of that kind had been proved. The
absence of property is sufliciently accounted for.
With great deference to the learned Commission-
er, I think he was wroung.

Turser, L.J.—I am of the same opinion. The
case rests entirely upon the assumption of the
bankrupt having committed a fraud, inasmuch
as he, being sued for n debt, two days after the
writ was served upon him, raised £30 by & bill
of sale of his furniture. Nothing else is alleged
agsinst him. It cannot be assumed that he
raised this money for the purpose of evading the
law of bankruptcy; it might have been raised
for other purposes. It is sufficient to say that
there i8 no proof of any fraud on the part of the
bapkrupt. But I think further tbat, in constru-
ing the Act of 1861, regard must be had to the
law as it existed at the time of the passing of
that Act. Iy is not disputed that, but for that
Act, it would have been within the jurisdiction
of the Commissioner to annul the bankruptey.
But when we are asked to put a limit upon the
geaeral words that ¢ any debtor may petition for
an adjudication against himeslf,” we cannot
draw a conclusion unfavourable to the bankrupt
tpon the ground that the Act is defective (as it
undoubtedly is) in other respects; and that it
provides no means for punishing a bankrupt in
cases of fraud. In this particular case there is
no proef of fraud, and there is no reason for dis-
vensing with the general rule. The order wust
be discharged, and the matter referred back to
the Commissioner.

UNITED STATES REPORTS.

SUPREME COURT OF U. S.
Lovrsoy v. Murray.
(£7om the MS. of 3d Wallace, in advance of publication.)

A judgment against one joint trespasser is no bar to a suit
against another for the same trespass. Nothing short of
full satisfaction, or that which the law must consider as
such, can make such judgment a bar.

Lovejoy brought suit in one of the courts of
Iowa against Q. H. Pratt, and the sheriff attach-
ed certain property, which was assumed io be the
property of Pratt. A certain Murray, however,
claimed it as his. The sheriff proceeded, never-
theless, to sell, and sold the property under Love-
joy & Co.’s aitachment.

‘This being done, Murray sued the sheriff for
an alleged trespags, and in this suit obtained
judgment against the sheriff for $6.233. which
the sheriff satisfied to the extent of §830, leaving
a balance unsatisfied of 35 403.

Murray then brought suit against Lovejoy &

Co. for this same trespass; and the facts being

agreed on 1n a case stated, the court gave julg-
ment for the plaintiff for the amount of the judg-
ment agninst the sheriff less the $830 pad by
bim.

On crror here from the Massachusetts Circuit

" {where Lovejuy & Co had been sued) the fo'low-

ing question nunony others was made.

Did Murray, by suing the sheriff alone, and
gerting partinl satisfuction of the judgment against
that officer. bar himselt of a right to sue Lovejoy
& Co for the «ame trespass ?

Tlurlens, for Lovejoy & Co., plaintiffs in ervor,

There seems to he a great counflict of vpinion
in the books, whether a judgment elone agninst
oue torl-feasor operates u3 a bar to a suit againsg
another ; some Lolding it to be an absviute bar,
others that judgment with execution is vecessary,
and viaers that sausfaction is necessary.

In uumerous cases which may be referred to
in this country, it has either been decided, de-
clared, or assumed, as we read the cases, that
Judgment alone operates as a bar. This is the di-
rection certeinly in which these cases set. Other
cases would indicate that judgment and execution
so operate; and in one case it has been held
that absolute satisfaction was necessary.

It is impossible to reconcile the American
cases. The English courts keep clear of the
whole difficulty by treating the judgment, of it-
self, as & bar; and this, we submit, is the better
doctrine.

The leading English case is Brown v. Woolton,
temp. James I, reported by three different re-
porters, Yelverton, Croke and Moore, all essen-
tially in one way. Sir Henry Yelverton gives
the case thus:

+tIn trover of certain goods in particu'ar, the
defeadant pleaded that the plaintiff had brought
the like action against J. S. for the same goods
before this action brought, in which suit he z0
far proscqutus est against J. S. that he had judg-
ment and execution against J. 8., and averred
that the goods contained in both actions were the
sume goods. Upon which the plaintiff demurred
and it was adjudged against ike plaintiff

This is much in point, and the case was decid-
ed in the best days of the old Euglish Ja ; Pop-
ham being Chief Justice; Feunner, Gawdy, Sir C.
Yelverton, and Williams eminent names in judi-
cial higtory, bis associates. Mr. Theron Metealf
(now Mr. Justice Metcelf, of the Supreme court
of Massachusetts) commenting on it, A. D. 1820,
in his excellent edition of Yelverton, says:

«« No case has been found in —hich the precise
point adjudged in the text, viz., that in the ac-
tion of trover a former recovery against one or
more {ori-feasors for the same conversion and a
writ of execution sued out is & bar, fas been
otherwise decided.”

In King v. Hoare, A.D. 1844, the Court of Ex-
chequer decided that a judgment without satisfac-
tion, recovered against one of two joint debtors,
is a bar to an action against the other ; though
secns where the debt is joint and several. The
court, Baron Parke giving its judgment, refere
to Brown v. Wootton, just cited, and declared
that **a joint contract cannot be distinguished
from a joint fort; thus assuming Brown v. Woot-
ton to have been rightly decided, aud in effect
affirmiog it.
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Buckland v. Johnson, decided ten yesrs later
in the Common Pleas of England, 15 C. B. (80
Eng. Com. L.)145, is to the same result. In that
case it appeared that a father and sen had
wrongfully couverted the goods of plaintiff by
sellivg them ; that procecis of the sale, £150
were received by the son alone; and that the
plaintiff had sued the father and recovered a ver-
dict for £100 as the value of the goods 8o con~
verted ; but that in consequence of his insolvency
he had obtained no satisfaction. He now sued
the son. But Jervis, C. J., says, ¢ If twe joint-
ly convert goods, and one of them receives the
proceeds, you cannot, after a recovery against
one in trover, have an action against the other
for the same conversion, or an action for money
had end received to recover the value of the
goods for which a sudgment has already passed in
the former action. * * * The fallacy of the
plaintiff 's argument arises from his losing sight
of the fact, that by the judgment in the action of
trover the property of the goods was changed, by
relation, from the time of the conversion, and
that consequently the goods from that moment
became the goods of the son;” and his lordship
quotes with approbation the language of Barron
Parke in the caso last cited: ¢ The judgment of
a court of record changed the nature of that
cause of action, and prevents it being the subject
of another suit; and the cause of action being
single cannot afterwards be divided into two.”’

but If the court shall be of the opinion that a
party may sue and recover separate judgments
against co-trespassers, and then elect which
Judgment he will enforce, then we say that the
recovery of judgment against the sheriff, and the
receipt of partial satisfaction on that judgment
from him before the commencement of this suit,
will operate as a bar to this suit. How can the
court now proceed to try the original trespass
when it has been partially settle¢d for? How
would & declaration be framed? How would the
court proceed at the trial? What becomes of the
$800 paid? Must it not be credited in some
wsy, or deducted ? and If so, how? The plain-
tiff is seeking to recover full dameages for a wrong
partially redressed.

In the Vermont case of Sanderson v. Caldwell,
2 Aiken, 195, which is opposed to our general
view, the judgment first recovered was inno part
satisfied.

Ball, contra.

It is a settled principle that all torts are seve-
ral as well as joint, and that the injured party
can maintain an action against all the tort-fea-
sors jointly or sgainst each one separstely.
Hence such party must have the right to pursue
each tort-feasor to judgment and execution till he
get satisfaction. That satisfaction is the essential
matter appears even in cases contemporary with
Brown v. Wootton reported in Yelverton, and
which seems to be the foundetion of the recent
decisions in England, and is one of thbe citations
of the opposite counsel. In Cocke v. Jenner, re-
ported by Lord Hobart (Hobart, 66), the court
in speaking of joint trespassers says :

¢ If they be sued in several actions, though
the plaintiff make choice of the best damage, yet
when he hath taken one satisfaction he can take
no more ; and if he require two an audita querela
will lie.”

The sameo idea is presented in Cordett v.
Darnes, which arose soon after and is reported in
Sir William Jones (8ir W. Jones, 877). The re-
port i8 in Norman French, but trauslated, reads
in the material parts, thus:

¢ Barnes brought trespass of assault and bat.
tery, in Londun, against Hill in the Common
Bench and recovered; and afterwards trespass
of assauit and battery against Corbett in the
King’s Bench, and two others for the assault and
battery in Hertfordshire  Hill was taken in
judgment, and afterwards judgment given against
the three others in the King’s Bench. IIill paid
the damages recovered against him, and satisfuc-
tion was entered. Then Corbett was taken in
execution, when he aod the other two brought aa
audita querela, setting forth the whole matter,
with an averment that the said assault and bat-
tery in London and Hertford was the same as-
sault. And by Justices Jones, Croke and Berke-
ley, the audita guerela lies; for although for the
same assault the plaintiff may have several ac-
tions and recover, yet when a recovery is had
against one, and satisfaction, he cannot have an-
other satisfaction; just as where an cbligation is
made jointly and severally, and the obligee sues
in the Common Bench one by several writ, and
recovers, and afterwards sues another in the
King’s Benak upon the ssame obligation, never-
theless if one of them makes satisfaction, the
other shall have an audita guerele to avoid the
execation; for the plaintiff cannot have nis: unice
satisfactio. So here the plaintiff can have seve-
ral recoveries, but if one satisfy, the other shall
have audita querela to set aside the execution
against him.”

Many Awerican cases decide or declare this
explicitly, See Livingsion v. Bishop, 1 Johnson,
290, &e.

8o in the recent English case Cooper v. Shep-
kerd, 3 Manning, Granger & Scott, 266, the for-
mer judgment had been paid, although that fact
is mistake omitted in the marginal note. The
court say, * plaintiff, after he has once received
the full value, is not entitled to further compen-
sation in respect to the same loss, and according
to the doctrine of cases cited in the argument,
by a former recovery in trover and payment of the
damages, the plaintiff’s right of property is bar-
red, and the property vested in the defendant in
that action. See Adams v. Broughton, 2 Strange,
1078, and Jenkins, 4th Century, Case 838 p. 189,
where it is laid down in trespass against B for
taking a horce, A. recovers damages by this re-
covery and ezecution done thereon, the property
in the horse is vested in B., solutio pertii emptionis
loco habetur.”

Mr. Justice MiLLER delivered the opinion of
the court.

The question is, did the piaintiff, by suing
Hayden, the sheriff, alone, recovering judgment
for about six thousand dollars, and receiving from
him eight hundred and thirty dollars on the said
judgment, thereby preclude himself from main-
taining thbis suit against these defendants for the
same trespass ? Is the jodgment, or the jndg-
ment and part payment, in that case a bar to this
action ?

Parke, Baron, in the case of King v. Iloare,
13 Meeson & Welsby, 602, speaking in reference
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10 the same proposition in its application to ac-
tions on joint cortracts, says, in 1846, that it is
remarkable that the question should never have
been decided in Evgland. It is equally remark-
able that the question here presented should be
ap open question at this day.

The faithful and exbausting research of coun-
sel in this case, shows that there are conflicting
authorities, not only on the main proposition,
but on several incidental and collateral points
clogely connected with it. Two propositions,
however, seem to be conceded by all the author-
ities, which bear with more or less force on the
main question, and which may as well be stated
here.

1. That persons engaged in committing the
same trespass are joint and several trespassers,
and not joint trespassers exclusively. Like per-
sons liable to 8 joint and several contract, they
may be all sued in one action; or one may be
sued alone, and cannot plead the nonjoinder of
the others in abatement; and so far is the doc-
trine of several liability carried, that the defend-
ants, where more than one is sued in the same
action, may sever in their pleas, and the jury
may find several verdicts, and on several verdicts
of guilty may assess different sums as damages.

2. That no matter how many judgments may
be obtained for the samec trespass, or what the
varying amounts of these judgments, the acoept-
ance of satisfaction of any one of them by the
plaintiff is a satisfaction of all the others, except
the costs, and is a bar to any other action for
the same cause.

In the latest English cuse upon the principal
question, namely, Bucklund v, Johnson, 16 C. B.
145, Jervis, C. J., holds the former judgment
against the son, although fruitless, to be a bar
to the second suit against the father for the same
goods, upon the ground that by the former judg-
ment the property in the goods was vested in the
defendant in that action.  As this is the latest
case in the English courts which expressly de-
cides the point, it may, perhaps, be received as
the English doctrine. But this concession must
be made with some hesitation in view of opinions
expressed in other cases decided in the same
country. Inthe very case in which that judgment
is rendered, the chief justice takes occasion to
correct whathe supposes to be an erroneous state-
ment of Tindal, C. J., in Cooper v. Shepherd, to
the effect, ¢ that, according ¢o the doctrine of the
cases which were cited in argument by a former
recovery in trover and payment of damages, the
piaintiff’s right of property vests in the defend-
ant in that a tion.”

It was, therefore, the opinion of C. J. Tindall,
that payment of the damages recovered is essential
to vest the property in defendant, and this only
a few years before the case of Johason v. Buck-
land was decided. That case was decided in
1854, and mainly on the authority of Brown v,
Wootton, reported in Yelverton, as alse by Croke,
J. The reason for the decision as given by Pop-
ham, C. J., is thus stated in the iatter book:
< In the cause of action being sgainst divers, for
which damages uncertain are recoverable, and
the piaintiff having judgwent againet one person
for damages certain, that which was uncertain
before, is reduced in rem judicatam, aund to cer-

tainty, which takes away the action against
others.” If ths only object, or indeed the prin-
cipal object, in obtaining o judgment in trespass,
was to render certain tho extent of plaintiff’s in-
Jjuries, or the amount of damages which would
compensate for those injaries, we might be able
to comprehend the force of bis logic.  But as it
is the purpose of the law, aod the main purpose
for which courts of just.ce are instituted, to pro-
cure satisfaction for these injuries, we do not see
the sequence in the reasoning of the learned
judge.
Brown v. Woolton was decided in Trinity
Term, 8 James I  Prior to that time, the law
had been thought to be the other way. In Claz-
ton v. Swift, 2 Shower, 494, Shower said, “It
was never pretended, until the case of Brown v.
Wootton, that a bare judgment should be a bar.”

In Cocke v. Jenner, reported by Hobart, and
which was in Trinity Term, 12 James 1. (only
nine years after Brown v. Wootton) the question
arose on a release of one joint trespasser, which
was held to be & bar to a suit againsi the other,
on the ground that it was equivalent to satisfac-
tion; yet the language of the report leaves u
strong impression that it was the opinion of the
court that several judgmenis might be had, and
that o.ly satisfaction, or its equivalent, would
bar proceedings against all who were liable. And
the oase of Corbett v. Barnes, cited from Sir W.
Jones (time of Charles the First) which was on
andita querela, while it holds that only one satis-
faction ocan be had, implies clearly that several
judgments may be rendered against joint tres-
passers. Indeed, that very csse was where one
Jjudgment had beeun rendered in the King’s Bench
against one, and in the Common Pleas against
three others, for the same trespass.

These cases show that, after as well ag before
the case of Brown v. Wootion, the law was ~up-
posed, by some of the ablest judges in England,
to be otherwise than what it decides; and we
kpnow of no case in which it was followed in Eng-
land as implicit authority, until Buckland v.
Johnson, in 1854,

The rule in that case bas been defended on
two grounds, and on one or both of these it must
be sustained, if at all. The first of theseis, thet
the uncertain claim for damages before judgment
has, by the principle of transit in rem judicatum,
become merged into a judgment, which is of a
higher nature. This principlec, however, can
only be applicable to parties to the judgment;
for 2s to the other parties who may be liable, it
is not true that plaintiff has acquired s security
of any higher nature than he had before. Nor
has he, a3 to thew, been in anywise benefdtted or
advanced towards proouring sstisfaction for his
damages, by such judgment.

This is now generally admitted to be the true
rule on this subject, in cases of persons jointly
and severally liable on contracts ; and no reason
is perceived why joint trespassers should be
placed in o better condition. As remarked by
Lord Ellenborough, in Drake v. Mutchell, 3 East,
258, ¢ A judgment recovered in any form of ac-
tion, ig still but a security for the original cause
of action, until it be made productive in satisfac-
tion to the party; and, therefore, till then, it
cannot operate to change sny other collateral
concurrent remedy which the party may have.”
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The second ground on which the rule is defend-
ed is, that by thu judgment agninst one joint
trespasser, the title of the property concerued is
vested in the defendant in that action, and there-
fore no suit can afterwards be maintained by the
former owner for the value of that property, or
for any injury done to it.

This priuciple can have no application to tres-
passers against the person, nor to injuries to
property, real or personal, unaccompanied by
conversion or change of possession. Nor is the
principle admitted in regard to conversions of
personal property. Prior to Brown v. Wootters,
the English doctrine seems to have been the other
way, as shown by Kent, in his Commentaries, 2
Kent, 388, referring to Shepherd’s Touchstone,
Title, ¢ Gift,” and Jenkins, page 109, Cise 88.

We have thus far confined ourselves to the ex-
amination of the Eoglish authorities, and the
principle discussed in them, and we are forced
to the conclusion that even at this day the doc-
trine there is neither well settled nor placed on
any satisfactory ground.

In turning our attention to the American
cnser, we have been able to find but two in
which the the point directly in issue has been
ruled in fuvor of the bar of the former judgment ;
although there are some other cases which hold
that the right of property is transferred by the
Judgment,  The first of these two casesis Wilkes
v. Jackson, 2 Henning & Munford, 855. This
was an early case in the Court of appeals of Vir-
ginia, which seems to have passed without much
consideration, and was mainiy rested on the
Jjudgment of the same court in a former case,
which does not appear to sustain it. The other
is the Rhode Island case of dun v. Bates, T
Rhode Island, 217. It is a very recent case, de-
cided in 1862; but the absence of any other rea-
soning than a mere recapitulation of the English
cases, and the remark that upon their authority
the court is obliged to rest its decision, deprives
1t of eny other weight than what should be at-
tached to those cases. This we have already
considered. In addition to this, it has been de-
cided in South Carolina and Pennsylvania, that
the recovery of a judgment for the value of the
goods converted, transfers the title to the defen-
dant.  Rogers v. Moore, 1 Rice, 60; Floyd v.
Brown, 1 Rawle, 121.

Oa the other hand, in the case of Livingston
v. Buship, 1 Johuson, 290, in the Supre.ne
Court of New York, in 1808, Kent, C. J. over-
tules Brown v. Woote. 2, and bold that judgment
alone is not a bar.

Iu Sheldon v. Kibbe, 3 Conn. 214, decided in
1819, in the Supreme Court of Connecticut, the
court, by Hosmer, C. J., enters into an elnborate
esamination of the autborities, and a full ocon-
sideration of the question on principle, and lays
down the doctrine that neither & judgment, nor
the tuking of the body of the defendant in exe-
cution, will bar a second action against a co-
trespasser. Nothing short of satisfaction or re-
lease can have that effect.

In Sandercon v. Caldwell, % Aikeo, 193, in the
Supreme Coart of Vermont, in 1826, it is held
that neither judgment, nor issuing execution,
nor anything short of satisfaction, i3 a bar to a

gecond suit brought against another joint tres.
passer.

Osterhout v. Roberts, 8 Cowan, 43; a year
later, in the Supreme Court of New York, was a
plea that defendant’s son had been sued, had a
judgment rendered against him, and had been
taken in execution and imprisoned sixty days
for the same trespass. Yet the plea was held
bad. The trespass was for taking a watch.

In Elliott v. Porter, b Dana, 299, Robertson,
C. J., of the Court of Appeals of Kentucky, ex-
amines the whole subject fully, both on princi-
ple and authority, and holds that the first judg-
ment is no bar, and that the title to the proper-
ty does not pass by judgment in trespass or
trover. This case is affirmed hy the same court
in Sharp v. Gray, 5 B. Monroe, 4.

Blan v. Cochren, in Alabama, 20 Alabame,
320, was an action of trespass. The defendant
pleaded a former recovery ‘against a co-trespass-
er, and payment of the judgment and costs so
recovered to the clerk of the court. DBut the
plea was held bad, because 1t was not averred
that it was accepted by the plaintiff.

In Knott v. Cunningham, 2 Sneed, 204, the
Supreme Court of Tenunessee held that a former
judgment against oune tort-feasor, was no bar to
a suit againt another, for the sam> tort, without
satisfaction.

In Page v. Freeman, 19 Missouri 421, the
Supreme Court of Missouri held the same doc-
trine.

In Floyd v. Brown, 1 Rawle, 125, Gibson, C.
J., of Pennsylvania, while holding that after a
judgment in trover against two trespassers with-
out satisfaction, plaintiff cunnot bring assumpsit
against another trespasser, uses this language:
«“ A plaintiff is not compelled to elect between
actions that are consistent with each other. Se-
parate actions against a number who are sever-
aliy liable for the same thing, or against the
same defendant on distinct securities for the
same debt or duty, are concurrent remedies.
Trespass is, in its nature, joint and several, and
in separate actions against joint trespassers, be-
ing consistent with each other, nothing but sat-
isfaction by one will discharge the rest.” Trover
and assumpsit, however, he holds to be inconsis-
tent remedies.

If we turn from tlis examination of adjulged
cases, which largely preponderate in favor of
the doctrine thet a judgment, without satisfac-
tion, is no bar, to look at the question in the
light of reason, that doctrine commends iwself to
us still more strongly. The whole theory «f the
opposite view is based upon techaical, artificial
and unsatitfactory reasoning.

We have alrealy stated the only two principles
upon which it rests. We apprehend that no
sound jurist would attempt, at this day, to de-
fend it solely on the ground of transit in rem jud:-
catum. For while this principle, as that other
rule, that no man shall be twice vexed for the
same cruse of action, may well be applied in the
case of a second suit against the same trespasser,
we do not perceive its force when applied to o
suit brougit for a first time against enother tres-
passer in the same manner.
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In reference to the doctrine that the judgment
alone vests the titie of the property counverted,
in the defendant, we have seen that it is not sus-
tained by the weight of authorities in this coun-
try. It is equally incapable of being maintain-
ed on principle.

The property which was mine has been taken
from me by fraud ov viclence. In oider to pro-
cure redress, I mu-t sue the wrong-doerina
court of iaw. But instead of getting justice or
remedy, I am told that by the very nct of obtain-
ing 8 judgment—a decision that I am entitled @)
the relief I ask—the property which before was
mine, bas become that of the man who did we
the wrong. In other words, the law, without
having given me satisfaction for my wrong, takes
from me that which was mine, and gives it to the
wrong-doer. It is sufficient to state the propo-
sition to show its injustice.

It is said that the judgment represents the
price of the property, and as plaintiff has the
Jjudgment, the defendant should have the proper-
ty. Butif the judgment does represent the price
of the goods, does it follow that the defendaunt
shall have the property before he has paid that
price? ‘The payment of the price and the trans-
fer of the property are, in the ordinary contract
of sale, concurrent ncts. 2 Kent, 388-9.

But in all such cases what has the defendant
in such second suit done to discharge himself
from the obligation which the law imposes upon
him, to make compensation ? Ifis liability mu:t
remaia, in morals and on principle, until he does
this. The judgment against his co-trespasser
does not affect him so as to release him on any
equitable consideration. It may be said that
ueither does the satisfaction by his co-trespasser
or & release to his co-trespasser do this; and
that is true. But when the phintff has accept-
ed satisfaction in full for the injury done him,
from whatever source it may cowse, be is so far
effected in equity and good cunscience, that the
iaw will not permit bim to recover again for the
same damages. But it is not easy to see how he
is so affected, until he has received full satisfac-
tion, or that which the law must consider as
such.

We are, therefore, of th¢ opinion that nothing
short of satisfaction, or its equivalent, can make
good o plea of former judgment in trespass, of-
fered as a bar in an action against another joint
trespasser, who was not party the to the first
judgment. Judgment affirmed. —ZLegal Intelli-
gencer.

SUPREME COURT, PHILADELPHIA.

Hucues’ ArpEAL. BUCHANAN'S
APPEAL.

Between & judgment confessed and an assignment made on
the sawme day, the judgment will have priority.

Chester County.

Opiuion by AaNew, J.

The question upon this record is whether a
judgment or a deed of assignment for the benefit
of creditors, shall take preference in the distribu-
tion of a fund arising from real estate, The con-

BoveRs EsTATE.

ceded facts are, that on the same dny the judg-
ment was entered the deed was delivered between
the hours of ten and one o'clock, but there is no
evidence as to the time of the entry of the judg-
ment,—it might have been befure or after the
delivery of the deed.

There is no cage to be found in the houks pre-
cisely like it, yet doubtless there wre familiar
principles contained in many decisions, which
rule thiz ease.  Were it & question between lien
creditors only it might be rexldily solved by Jet-
ting them share 1 the fund gro rara, ou the
ground that a day hus no fiactions in legal pro-
ceedings. But here the claims of the jparties
conflict not only in time but uature; and are so
irreconcilable, one must give way to the other;
and the question is. What pinciple must govern
the precedence. A lien isbut anincumbrance on
title, but a conveyance passes the title away, if
therefore, the judgment be prior, the conveyance
is subject to it, if posterior it hasnolien because
the title is gone.

In principle the case falls clearly within the
decision in Mechanic’s Bank v. (German, 8 W. &
S. 304; Olaasen’s Appeal, 10 Harris, 8632, and
like cases ; admitting proof of the hour ut which
each transaction took place. But no proof was
excluded, .and the difficulty arises no: from a
denial of a right to give it, but from the inability
to furnish it. We are then driven to the neces-
sity of determining the rights of the parties up-
on the presumptions which the law must afford
us. In point of fact the judgment may have
been prior, it would therefure be unjust to pest-
pone it from mere considerations of equality in
the distribution. It may bave been sub-equent,
and it wou'd be improper to give it undue pre-
cedence It must therefore be determiued upon
just lecal principles, and those reasous which
best promote the gereral interests.

The rule, that, in the entry of julgments and
liens of like character, rejects portions of the
day is not a legal fiction, but a measure of policy
to prevent litigation and serve as a guide tu the
public It is firmly established and is not to
yield unless to the certai. demands of justice.

Starting with this principle the lien of the
judgment which begins with the day itself, neces-
sarily antedates the conveyance. Inthisrespect
there is no distinction betwecn judgments by con-
fession and those actually pronounced by the
courts. Itis easily to be seen that in the case
of adversary judgments, they might be ufter de-
feated by the fraud of defendants, who on the
same day could place assignments for creditors
on record, unless the legal presumption be main-
tained. Indeed, at common law, the judgment
related back to the first day of the term, and it
required the passage of the act of 1772, to con-
fine its operations to the /day on which it was
signed, in favor of bona fids purchasers for a
valuable consideration.

Besides these motives of public policy. reasons
are to be derived from the comparative ability
cach party has to protect himself. The judg-
ment creditor it is manifest has no power to pro-
tect himself against the conveyance. which bas
thirty days for its transit to the publiorecord.

When he enters his judgmeut he may iaquire
for cenve)auces, but is answered there a10 none
in this office, and yet one may have existed hours
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beforehand. He may ask the officer to note the
hour of entering his judguwent, but this is no
protection, and only insures his defeat when the
earlier deed appears, and added to this no legal
duty rests on the officer who under the law is
obliged to enter the day only. But it is different
with the grantee in the cunveyance, he caun be
certain of all liens which stand before him.
They are on the record and the officer is bound
to inform him, 2nd if necessary to certify the
fact under his official responsibility. He can
protect himself therefore by other mean: or if
it be a purchase, decline the title and withbhold
his money. The grantor in a voluntary assign-
ment stands in the same position, and if he finds
judgments unexpectedly entered against him,
may resort to other means to protect bigcreditors
if within his power.

In ail these inquiries trath is the object sought
for, but havingno means of determining the facts,
we must adopt that legal inference which best
promotes the public interests, protects the rights
of individuals, and preserves the community
from schemes of fraud, and useless litigation.

In this case, baving no means of ascertaining
the sctual priority of either judgment or deed,
we must allow the legal rule to operate, which
rejecting portions of the day, carries back the
judgment and postpones the assigament.

The decree of the court below is therefore
reversed, and the record ordered to be remitted
to the court below, with instructions to allow the
judgment of the appellants to be first paid out
of the fund, and tke balance to be distributed in
the manner heretofor decreed by the court below,
or if the fund shounld be insufficient to pay the
judgement of the appellants in full, them to be
paid pro rata ; and it is ordered that the costs be
paid out of the fund in the first place.

Stroxg, J., dissents.—Legal Intelligencer.

Arrex v. CoNRAD.

fendant is entitled to recover damages for refusa} to satisfy
judgment, although satisfaction could be inferred from
the state of tho record.

Error to District Court of Philadelphia.

Opinion by Woopwarp, C. J.

This wasan action of debt upon statute. Allen
beld, by assignment, 8 judgment against Conrad
upon the record of the District Court of Decem-
ber Term, 1863, No. 177, for the sum of two
thousand nine hundred and thirty-six dJollars,
which, after payment in fall, and efter the statu-
tory demand for satisfaction, he had failed to
satisfy of record. This suit was brought to re-
cover damages for that neglect.

It was objected that the action would not lie,
because the record exhibited such proceedings
upon the judgment a5 amounted in law to a satis-
faction of it, and therefors a formal entry of
satisfaction was uot necessary under the 14th
section of the act of Assembly of 18th April, 1791.
Purdon 676.

The proceedings alluded to were as follows;
On the 7th of March, 1864, a writ of venditioni
¢zponas having issued upon the said judgment,
and being then in the sberiff’s hands, Coorad,
the defendant, made his afidavit that on the 9th
day of Februray, before he had tendered to the
plaintiff the whole amouat of debt, interest and

costs up to that time, and he prayed for a rule
upon the sheriff and plaintiff to show cause why
he should not pay to the sheriff the amount of
debt interest and cost acerued to the 9th day of
February, in full satisfaction of the said debt and
costs. Onthe same day such a rule was granted.
and proceedingsstayed. April 9th 1864, the rule
was made absolute and the sheriff returned vend.
ezponas “ Stayed by order of the Court.” There
was no record evidence of the actnal paymest of
the money to the sheriff, though the fact of pay-
ment to him and by him to the plaintiff was
proved upon the trial of this cause.

Now, giving the utmost efect to the above
proceedings that can reasonably be claimed for
them, they amount to no more than an inferential
satisfaction of the judgment. Grant that a
seacher of records who henpened to possess legal
skill enough to know the enc~t of a rule made
absolute, mightinfer that the.judgment had been
satisfied ; yet the statute contemplates something
more palpable, something which the man most
ignoraut of legal forms would understand to be
satisfaction. It makes it the duty of the person
who has received satisfaction, within eighty days
after request, to repair to the ofce of the pro-
thonotary of the court where the juagment i1s,
and there in the office * of the said prothonotary
to enter satisfaction of the judgmecat which shall
forever discharge, defeat an1 re.ease the same.”
The statute is thus precise in prescribing the
duty to be done in order that the defendant’s
estate may be relieved of the lien, and in order,
also, that purchasers, incumbrancers, and all the
world may have the same evidence in kind and
degree, of the satisfaction and discharge of the
Jjudgment asof its entry and existence. Iuquirers
are not to be obliged to search files and to weigh
the legal effect of sheriff’s returns of writs of
execation, dut the record of the judgment is > be
wade to inform them that the judgment no longer
exists. Would a prudent conveyaucer have passed
a title of the defendant as uncumbered with this
record before him? He would have found that
the judicial order for staying the ven. ex. was
made on the 7th of March, when the rule was
granted, and that the sheriff’s return ¢ stayed by
order of the court,” without date, must be refer-
red ., that order. But that would imply no
payment of money. The rule was for leave to
pay the plaintiff the money that had been tender-
ed, and upon granting the rule the execution
was stayed, but the rulc was not made absolute
till the 9th of April. Was the money paid after
that date and in pursnance of the leave thue
granted ?

On this point the record says not a word—it
is mute. The conveyancer would have to go
further to satisfy his doubts, he would have to
inquire of the sheriff and examine receipts, and
decide a question of fact upon such evidence as
he could obtain, which the statute meant should
be decided by the plaintiff himself on the very
record of the judgmeut. The preamble to the
stutute recites the evils which frequently happen
from leaving judgments long unsatisfied on
record, although the monies for which those
judgments have been rendered are justly dis-
charged, ¢ whereby defendants in such cases a3
well as the subsequent purchaser of real property
suffer much vexation and inconvenience,” and
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we must construe the statute so as to suppyess
the mischief and advance the remedy.

We hold, therefore, that notwithstanding the
proceeding aliuded to, and the payment of the
money to the sheriff, there was no such satisfac-
tion entered upon the judgment in question as
relieved the owner of the judgment from the duty
of complying with the defendant’s request, and
the action was well brought.

The only other question upon the record re-
gards the measure of damages. The statute
prescribes no measure except as it limits them
to not exceeding haif of the debt. The court
declined to limit the jury to nominal damages,
though there wasno evidence of special damages.
In Henry v. Sims, 1 Wh. 187, it was ruled that
in such an action actual damages need not be
proved, and that the jury may take into consider-
tain all the circumstances by which the party has
suffered vexation and inconvenience. In the
instance before us the statutory limit was not
transcended, and we have no means of measuring
the vexation and inconveniencs which the defend-
ant’s neglect of a plain duty occasioved the
plaintiff, and, therefore, we cannot say that the
damages were excessive.

The judgment is affirmed. —Legal Intelligencer.

GENERAL CORRESPONDENCE.

Insolvent Act of 1864.
To tur Epitors or THE Law JoURNAL.

Grytioyey,—“ A Barrister,” in your last
issue raises some questions under the Insol-
vent Actof 1864, and amongst others whether
or not itis necessary to mail a notice to each
creditor on an application by an insolvent for
his discharge, and refers to a recent decision
on the question—doubtless In re Waddell, as
you suggest.

TlLe same question arose in my practice. I
argued that it was not necessary to mail the
notice, and the learned county judge sustained
me. I am still firmly of the opinion that the
statute does not require it. My reasons are
as follows.

The statute is divided into 13 sections or
chapters, each one (except the first and the
last) divided into several sub-sections, and
having a descriptive title, as “Of voluntary
assignment,”  Of dividends,” &c., section or
chapter 11 being * Of procedure generally.”

Under this clause, sub-sec. 1, it is contended
by some that in applications under section or
chapter 9, treating “ Of composition and dis-
charge,” it is necessary to address notices to
all creditors and representatives of foreign
creditors within the province. I contend that
it being for procedure generally, does not

affect cases which are particularly provided
for elsewhere in the statute. Confining this
argument to notices under sub-sec. 1 of sec.
11, and referring to the notices mentioned in
the act, we find that there are four placesin
the statute where provisions are made as to
how notices shall be given : the first is sub-sec.
13, sec. 4—the assignee may sell the real
estate after advertisement for the same time,
and in the same manuer, as required for sales
of land by the sheriff. Mark en passant that
this is a notice ‘“‘required to be given by
advertisement.”

The secoad is sec. 3, sec. T—notice of
appeal. This notice is to be served on the
opposite party.

The third is sub-secs. 6§ and 10, sec. 9—an-
other notice required to be given by adver-
tisement ; and the fourth is sub-sec. 7, sec. 11,
generally.

Now the statute is positive in its provisions
in each one of these sub-sections. The first
one reads *“but only after advertisement
thereof,” &c. Can it be contended that under
sub-sec- 1, sec. 11, it is necessary, before an
assignee can makea legal sale and conveyance
of the insolvent estate, he must not only
advertise the lands as directed in sub-sec. 13,
sec. 4, but also address and mail notices, &=.,
post paid, as in sec. 11, notwithstanding that
this sub-sec. 13 says notice shall be given “in
the same manner” as sheriffs give netice of
sales of land? Clearly not. And yet if the
position contended for by Judge Logie is cor-
rect, it must go that far, because this is a
notice *‘ herein required to be given by adver-
tisement.”

The second is not a notice of meeting of
creditors, nor is it a notice required tec be
given by advertisement. The statute in that
section says it shall be served upon the oppo-
site party and upon the assignee—positive and
clear enough, but net more so than the other
provisions.

The third says, “and notice shall be given
by advertisement in,” &c., * for two months,
and for the same period in,” &c. This is also
positive and clear enough. Notice of the ap-
plication is to be advertised for two months
as directed.  And upon such application, i.e.,
the application f which notice, as directed,
has been given, any creditor may appear, &c.
If no other general provision were made as is
made in the fourth sub-sec. quoted, there
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could be no contention that it was necessary
to mail notices.

The fourth is also positive and clear: * shall
be so given by publication thereof, &c., and in
any case, &c., giving such notice shall also,
&e.  To what, then, does sub-scc. 1 of see. 11
refer? what notices does it provide for. Be-
fore answering this I will give my construc-
tion of the sub-section, and what I understand
by the words * without, special designation of
the nature of such notice™ (these words seem
to be the knot). T take it there are two kinds
or classes of notices referred to in this sub-sce.
1st. Notices of mecting of creditors. 2nd.
t“All other notices required to be given by
advertisement, without special designation of
the nature of such notice,” t.¢., this sub-sec.
in the first pluce does specially designate the
nature of the notice, viz., meetings of credi-
tors. In the second place, it, tie sub-sec.,
does not specially designate the nature of the
notice, but provides for all other. Other than
what? That meetings of creditors, herein
required to be given by adrertisement, with-
out in this sub-sec. designating their nature,
as in the other kind or class, the nature of
which is meetings of creditors. A reference
to the statute will I think answer my question
and sustain my construction.

The first place in this statute where a notice
is spoken of as being rcquired is sub-see. 1,
sec. 2. This is for a meeting of creditors, and
comes under the first class, and the next
sub-sec. says each notice of such meeting sent
by post as hercinafter provided. The only
provision hereinafter made that could touch
this case is in sub-sec. 1, sec. 11.

The next notice is sub-sec. 8 of sec. 8. This
is & notice to be given by advertisement, and
falls under the second class. There is cer-
tainly no other place in the statute providing
for the manner in which the notice shali be
given, and yet it is clear that the whole of scc.
11, sub-sec. 1 is not applicable, for the writ is
issued and placed in the hands of the sheriff
who himself knows nothing about the estate
or its creditors, by one who only knows that
he is a creditor, and it is simply impossible
for the sheriff to mail a notice of this meecting
post paid to each creditor.

The third place is sub-sec. 13 of sec. 3, and
comes under the first class, being a meeting of
creditors. Iere again the only provision is in
sub-sec. 1, see. 11, and Mr. Abbott, the author

'

|
g
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of the act, in his bools edition of it, p. 25, says
in reference to this section “ That provision
would, however, scemn inapplicable to this
clause, as no list of creditors is attainable at
this stage of the proceedings, and there is ‘no
assignee or person’ calling the meeting.”

The fourth is in sub-sec. 17 of same section,
is a meeting of creditors; and again sub-sce. 1
of sec. 11 is the only directing clause as to
how notice of such meeting is to be given.

The fifth sub-sec. 8, sec. 4, a meeting of
creditors.

The sixth is sub-sec. 13, sec. 4, commented
upon above.

The seventh, sub-sec. 18 of same section, a
meeting of creditors.

The eighth, sub-sec. 11, sec. 5, a netice to
“be given by advertisement.”

'The ninth, sub-sec. 2, sec. 9, another notice
‘ required to be given by advertisc:aent.”

The tenth, sub-sec. 6 and 10 of same section,
also referred to above.

The eleventh, sub-see. 1, see. 10, & ““meet-
ing of creditors,” notice of which is to *‘he
given by advertisement.”

And the twelith and last is sub-sec. 1 of
sec. 11

These are all designated or described where
they are spoken of in the act, either as notices
of meetings of creditors or as notices required
to be given by advertisement, and I have
pointed out several cases in w .ich it is im-
possible to perform all of the conditions of
sub-sec. 1 of sec. 11, and in no other place is
provisicn made for the MANNER in which such
notice shall be given. If then the clause is
inapplicable to some of the cases which can
on]y‘ come under ‘procedure generally,” «
Jortiori it is inapplicable where positive and
specific provisions are elsewhere made for a
particular notice.

Now as to sec. 11, sub-sec. 1itself. Notice
of the two kinds of classes shall be given by
publication thereof ¥or TWo WEEKRS in,” &c.
*“And in any case the assignee or person
giving such notice shall aLso address notices
thereupon,” &c. What does the word *‘also”
mean? Clearly that in addition to two weeks
publication there must be a mailing of notices
post paid; but not in addition to & TWO
soxTHS' publication specifically and complete-
Iy provided for clsewhere. The language of
the statute evidently contemplates a two
months' publication without notices mailed,
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equivalent, in this particular case, to two
weeks' publication with notice mailed, in
general cases.

Again, (Chief Justice Draper's argument,
and a conclusive one too), sub-sec. 1 of sec.
11 provides that the publication in the local
newspaper shall be in one ‘‘published at or
near the place where the proceedings are car-
ried on.” Sub-sec. 6 of sec. 9 selects as the
local newspaper the one published *“in or
nearest the place of residence of the insol-
vent.” Now every ene who knows anything
about the practice under the act knows that it
is very often the case that the insolvent lives
in one county and the proceedings are carried
on in another. Sometimes he lives in Lower
Canada, and the proceedings are carried on in
the westerr .. of Upper Canada. The only
possibie argument that can be advanced to
sustain the proposition that, on an application
for a discharge of an insolvent it is necessary
to mail a notice post paid to each creditor is,
that notice of the application may be validiy
given in two ways, as pointed out in sub-sec.
6 of sec. 9, or as in sub-sec. 1 of sec. 11. But
you cannot add the last clause of sub-sec. 1 of
sec. 11 to sub-sec. 6 of sec. 9 without adding
the two prior clauses (with which it is con-
nected by a copulative conjunction), the first
of which is that publication shall be for two
weeks, and the second is that such publication
must be in the local newspaper published at
or nearest to the place where the proceedings
are being carried on. You must take all or
none.

Another question likely to arise under the
Act is this: can a creditor sue and recover
judgment on a debt contracted and due before
the assignment in voluntary, or appointment
of the oflicial assignee in compulsory liquida-
tion ; or to putit thus, inan action on a promis-
sory note described in the insolvents schedule
of creditors attached to his deed of assignmaent,
would it be a good plea before discharge to
plead the assignment or appointment under
the Act? 1 contend it would, and form my
opinion from the statute itself. The effect of
an assignment, or the appointment of an
official assignee, is declared to be, * to convey
and vest in the assignee the books of account
of -the insolvent, all vouchers, accoun.s, let-
ters, and other papers and documents relaiing
to his business, &c.. which he has or may
become entitled to at any time defore Ais

discharge under the Aet, excepting,” &c; sub-
sec. 7 of sec. 2, and sub-3ce. 22 of sec, 3; and
all creditors can come in and share pro rala
in the insolvent’s estate. The assignee repre-
sents the creditors, and has an absolute right
of property in, as well as a right of possession
of all the insolvents estate, real and personal,
wheresoever situated, excepting only such as
could not be seized under exccutioi. This is
much more than the writ of execution could
do for the creditor in the case of a fi. Ja., that
would only give the sheriff a right of posses-
sion of, with & lien upon certain kinds of per-
sonal or real estate situate in his bailiwick, to
be sold within a limited period, and always at
a sacrifice. If the creditor is not entitled to
his discharge he will always remain in this
way, and whenever he gets a cents worth
beyond what the law exempts from seizure
under exccation it instantly ceases to be his
and vests in his assignee—in trust for the
body of creditors. The assignee has got to
apply for his discharge after notice, and it
would not be granted until after all the assets
were converted and distributed, and until the
insolvent gets his discharge. The practical
effect then of the assignment and appointment
is, that of a judgment recovered, not of an
action pending, as in Baldwin v. Peterman,
16 U. C. C. P. 310. The assignee in his own
name as such sues for the recovery of debts
due to the insolvent, and may ‘“intervene and
represent the insolvent in all suits or yroceed-
ings by or against him which are pespiNG at
the time of his appointment. In suits or
proceedings commenced against the insolvent
after the insolvency proceedings, the assignee
cannot intervene, the insolvent has no means
to employ a professional man to defend him ;
and no matter how unjust the claim may be
his hands are tied, he must submit, and when
he gets his discharge from the insolvent court
(the cxpenses of which are defrayed by the
estate) he finds a judgment against him—a
judgment debt contracted aqfter the date of
his assignment staring him in the face—a
Jjudgment founded on a most unjust and illegal
claim, but “interest reipublica ut sit finis
Utium,” and the illegal claim is merged in
the legul judgment obtained after his assign-
ment in bankruptcy.

By sub-sec. 9 of sec. 5, costs incurred in
proceedings against an insolvent before due
notice of an assignment or writ can rank upon
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theestate, such costs forming a debt contracted
before insolvency proceedings. Costsincurred
after due notice do not so rank. With wha{
constitutes due notice I have nothing to do
here, the statute elsewhere points that out.
Now the Statute of Gloucester, 6 Eaw. 1, ¢
1, says, that the plaintiff in all actions in
which he recovers damages shall also recover
against the defendant his costs of suit. If
then a creditor can sue and obtain judgment
AFTER these proceedings in insolvency the
Stat. Gloucester gives him full costs of suit.
Again, the insolvent is only discharged from
such debts as are proveable against his cstate
and existing against him at the time of his
assignment, not from debts contracted after-
wards. If, then, & creditor be allowed to put
his claim into a judgment with costs, the origin-
al cause, transit in rem judicata:n, is merged
and gone forever. Ifone creditor can do this,
all can, and the insolvent would find that his
debts, instead of being erased by the insol-
vency proceedings, have, like the prophet's
gourd, during the long night of his commercial
deaih, most wonderfully increased in size, and
that he owes twice as much as he did before.

The words used in sub-sec. 9, sec. 4, supra,
giving the assignee power to intervene in all
proceedings by or against the insolvent which
are pending at the time of his appointment,
of themselves shew by direct inference that he
cannot bo sued after assignment or appoint-
ment.

The argument used against me is, that the
insolvent may never get his discharge. True,
an execution debtor may never get his pay.
If he never gets his discharge his assignee will
not, and whenever he gets anything his as-
signee owns it and takes for the creditors.
Could an execution do more than or as much
as this?

There are no authorities against this view.
Baldwin v. Peterman is not, as I have shewn.
Spencer €t al. v. Hewitl, Law Rep. 1 Ex. 128,
is under the English Bankruptey Act. Ihave
not the English Act, but from the reported
cases on it it seems entirely different from
ours, and from the fact of there being provi-
sions in it for a superseadeas of the commis-
sion, makes me think the authority is not
applicable.

Yours, &e.

October, 1866.

SuBSCRIBER.

Fdudi alteram partem. The profession
doubtless desire to see as much light thrown
upon this Act as possible. We gladly there-
fore open our columns to & free discussion of
its provisions. The latter question which our
correspondent refers to is, he tells us, now
before the County Court of his County for
adjudication. Ve shall be glad to hear from
him again when it is decided. As to the
argument based upon the fact that proceed-
ings are often carried on in another county
than that in which the insolvent resides, see
Editorial remarks on p. 253—Fps. L. J.]

MONTHLY REPERTORY.

U. 8.
Proof of ezecution of will—Ezecwtsr as witness—
Witness to prove execution.

A will which bears the genniune signatures of
three competent witnesses, who signed their
names simply as ¢ -witness to signature,” with
nothing further, may be admitted to probate,
although neither of the two survivurs ot them
zecollects anything about the circumstances under
which it was executed : Eliot v. Elot, 10 Allen.

The executor named in & will i3 4 cumpetent
subscribing witness thereto, and may testify in
support thereof, under the statutes of this com-
monvwealth, although he has -ot declined the
trust: Wyman and Others v. Symmes, 10 Allen.

An heir at law, who is disinherited, is a com-
petent witness in support of the will: Spariavk
v. Sparhawk and Others, 10 Allen. 5 Am. Law
Reg. 575.

APPOINTMENTS TO OFFICE.

CORONERS.

WILLIAB NOBLE RUTLEDGQE, of Coldwater, Esquire, -
M.D, to be an Associate Coroner for the County of Simcoe.
(Gazetted September 1, 1868.)

ADDiSON WORTHINGTON, Esquirs, 3.D., to bo an
Associate Coroner for the United Counties of Huron and
Bruce. (Gazetted September 1, 1866.)

ROBERT M. ROY, of Belleville, Esquire, M.D., to bs an :
Associate Coroner for the County of Hastings. (Gazstted
September 1, 1866.)

ALFRED LANDER, of Frankville, Evquire, M.D., to be
an Associate Coroner for the United Counties of Leeds aod
Grenville. (Gazetted September 1, 1866.)

NOTARLES PUBLIC.
PETER CAMERON, of Toronto, Exquire, Barrister-at-Law,

to bo a DNotary Public fur Upper Cauada. (Gazotted
September 1, 1866.)
WILLIAM PENN BROWN, of the Village of Kincardine,

Esquire, Attorney-at-Law, to bo a Notary
Cauade. (Gazetted September 1, 1866.)

FREDERICK JASPER CHADWICK, of the Town of
Guelph, Esquire, to be a Notary Public for Uppe: Canada. »
(Qazetted September 1, 3866.)

JAMES YOUNG, of Carrying Place, Esquivo, to bo a
Notary Pabiic for Upper Canada. (Gazetted Scpt. 15, 1866.)
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